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F. 


j^C  Whoever  maliciouly  fliall  flrike  any  perfon  with 
Tg  a   weapon   in  the   church   or    church-yard,  or 

iJ^  draw  any  weapon  there  with  intent  to  ftrike, 

fliall  have  one  of  his  ears  cut  ofF;  and  if  he 
have  no  ears,  ftiall  be  marked  on  the  cheek  with  a  hot 
iron  with  the  letter  F.  that  he  may  be  known  for  a 
fighter,  or  maker  o(  frays,  5  is"  6  Ed.  6.  cap.  4. 

ifab^ick^aUtllS,  Are  lands  given  to  the  rebuilding, 
repaii,  or  maintenance  of  cathedrals,  or  other  churches, 
and  mentioned  in  the  a£l  of  Oblivion,  12  Car.  2.  cap.  8. 
In  ancient  time  every  one  almoft  gave  by  his  will,  more 
or  lefs,  to  the  fabrick  of  the  cathedral  or  parifli  church 
where  he  lived.  And  thefe  were  called  fabrick- lands, 
becaufe  given  ad  fabricam  ccclefia  reparandam.  In  Dei  no- 
mine Amen,  i^c.  Die  Veneris  ante  fejium  nativitatis  Sancli 
Johannis  Baptiftse,  Anno  Domini  1423.  Ego  Richardus 
Smith  d^  Bromyard  condo  tejiamentum  meum  in  bunc  mo- 
dum.  Imprimis  lego  animam  meam  Deo  £ff  heaits  Maria, 
£5f  omnibus  fan£lis,  corpufque  meum  fepeliendum  in  Ccemete- 
rio  beata  Edburgte  de  Bradway.  Item  lego  fabricas  eccle- 
ftte  cathedralis  Hereford  xii  d.  Item  lego  fabrica;  capellts 
beat  a  Maria:  de  Bromyard  x\  A.  Item  lego  Fratribus  de 
JVoodhoufe  xx.ii.  reftduum  vero  honor um,  l^c.  Thefe. /«- 
brick- lands  the  Saxons  called  iimberlonds.  Cowelh,  edit. 
1727. 

J?a(ta  armojltm,  Feats  of  arms,  jufts,  tournaments 
Rex  Richardus  in  Angliam  tranftens  Jlatuit  fadla  ar- 
morum,  qua  vulgo  torneamenta  dicuntur,  in  Anglia  exer- 
ceri  ■ Hift.  Joh.  Brompton  in  Ric.  i.  p.  1261. 

^atfOJ.  As  no  one  perfon,  whofe  trade  is  extenfive, 
can  tranfdt  all  his  own  ifFairs  ;  fo  it  is  neceflary  for  him 
to  depute  another  in  his  place,  on  whofe  ability  and  ho- 
nefty  he  can  rely  ;  and  fuch  perfon  fo  deputed  is  called 
a  factor,  who  is  in  nature  of  a  fervant,  whofe  a£ls  (hall 
bind  his  mafler  or  principal,  fo  far  as  he  afts  purfuant  to 
the  authority  given  him.     Molloy  421. 

If  the  commiflion  be  general,  as  to  difpofe,  do,  and 
deal  therein  as  if  it  were  your  own,  hereby  the  fadlor  is 
excufed  if  a  lofs  happens  ;  but  if  the  commiflion  be  to 
fill  and  difpofe,  hereby  the  fador  is  not  enabled  to  fell 
upon  tick,  nor  can  he  fell  for  any  unreafonable  time,  as 
ten  or  twenty  years,  though  there  be  the  words  as  if  it 
were  your  own,  but  mull  fell  according  to  the  ufual  time, 
for  which  credit  is  given  for  the  commodities  he  difpofes 
of.     ALlloy  422.      I  Bulfl.  103. 

If  in  account  the  defendant  pleads  before  auditors,  that 
the  goods  for  which  he  is  to  account  were  bona  peritura, 
and  notv.'ithftanding  his  care  in  keeping  them  were 
wotfc,  and  that  they  remained  in  his  hands  for  want  of 
buyers,  and  were  in  danger  of  growing  worfe,  and  that 
therefore  he  fold  them  upon  credit  to  a  man  beyond  fea  ; 

Vol.  II.  N<'.  71. 
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this  is  no  good  plea,  for  a  fa^lor  cannot  fell,  even  bona 
peritura,  upon  credit,  without  a  particular  commiflion 
fo  to  do,     2  Mod.  1 00. 

In  favour  of  trade  and  merchandize,  an  aflion  of  ac- 
count lies  at  Common  law  againft  a  facflor  as  againft  a 
bailiff,  in  which  he  Qiall  have  all  reafonable  allowances. 
9  Co.  90.  b.      172.  a.      II  Co.  90.  a.     2  Rol.  Abr.  i6r. 

Alfo,  if  a  man  by  obligation  acknowledges  that  he  has 
received  money  ad  proficiendum  &'  computandum,  the  obli- 
gee may  either  fue  the  bond,  or  have  an  aflion  of  ac- 
count at  his  eledion.  I  Rol.  Abr.  118.  Dyer  20.  Cre. 
Eliz.  644. 

If  goods  are  configned  to  a  faflor,  and  upon  arrival  he 
makes  a  falfe  entry  at  the  Cuftom-houfe,  or  lands  them 
without  paying  the  cuftoms,  whereby  they  become  for- 
feited, and  are  feized,  whatever  the  principal  hereby  fuf- 
fers,  the  fadormuft  inevitably  make  good,  altho'  his  com- 
miflion were  general ;  but  if  the  fadior  makes  his  entry 
according  to  the  invoice,  or  his  letter  of  advice,  and  it 
falls  out  the  fame  are  miftaken,  though  the  goods  are 
loft,  yet  is  the  fador  excufed.  Molloy  423.  Cro.  lac. 
265.     Lan.  65. 

If  a  fatElor  beyond  fea  be  brought  to  account  in  equity, 
he  fliall  be  allowed  the  cuftoms  payable  beyond  {ta,  be- 
caufe he  runs  the  venture;  and  if  the  goods  had  been  loft 
by  non-payment  of  fuch  cuftoms,  he  muft  have  anfwered 
the  value  of  them,      i  Chan.  Ca.  25. 

But  if  a  home  fatSor  be  brought  to  an  account,  he 
fliall  not  be  allowed  the  cuftoms,  unlefs  be  fwear  he  hath 
paid  them  ;  becaufe  it  were  a  matter  of  great  fcandal, 
that  any  thing, ftiould  pafs  the  allowance  of  a  court  of 
juftice,  that  is  gotten  by  defrauding  the  government. 
I  Chan.  30. 

The  principal  ftiall  anfwer  for  his  fatftor  in  all  cafes 
where  he  is  privy  to  the  adt  or  wrong,  and  fo  in  con- 
tradts,  if  a  factor  buy  goods  on  the  account  of  the  prin- 
cipal, efpecially  where  he  has  been  ufed  fo  to  do,  the 
contraft  of  the  faftor  will  oWige  the  principal  to  a  per- 
formance of  the  bargain.     Molloy  423. 

But  if  A.  being  poflefTed  of  certain  artificial  and  coun- 
terfeit jewels  of  the  value  of  168/.  and  knowing  them 
to  be  fuch  delivers  them  to  B.  his  fervant,  commanding 
him  to  tranfpojt  the  faid  jewels  to  barbary,  and  them  to 
fell  to  the  King  of  Barbary,  or  fuch  other  perfon  as 
would  buy  them,  but  gives  B.  no  charge  to  conceal 
their  being  counterfeit,  and  thereupon  B.  goes  into  Bar- 
bary, and  knowing  thefe  jewels  to  be  counterfeit,  fliews 
them  to  C.  for  good  and  true  jewels,  and  affirming  to 
C.  that  they  are  worth  810  A  defires  C.  to  fell  them  to  the 
faid  King  ;  whereupon  C.  does  fell  them  to  the  faid  King 
for  810/.  which  money  C.  pays  B.  who  thereupon  im- 
mediately returns  to  England,  and  pays  the  810/.  to  A. 
his  mafter  ;  and  after  the  jewels  being  difcovered  to  be 
counterfeit,  C.  is  imprifoned  by  the  faid  King,  till  he 
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repays  the  8io/.  out  of  his  own  effifls  ;  of  all  whlcli 
matter  C.  gives  notice  to  //.  and  demands  fatisfadiion, 
^c.  yet  no  adion  lies  againft  A.  f^r  jewels  are  in  them- 
felves  of  an  uncertain  value,  and  B.  was  not  by  A.  par- 
ticularly dircfted  to  C.  and  all  tuat  was  done  quoad  C. 
was  the  voluntary  aft  of  rhe  fervant,  for  which  the  maf- 
ter  is  not  bound  to  anfwer.  Bridg.  125,  126.  Cro. 
Jac.  469.      2  Rol.  Rep.  5,    26.      P  ph.  143. 

It  hath  been  ruled  in  equity,  that  if  one  employs  a 
fa£tor,  and  intrufts  him  with  the  difpofal  of  merchan- 
dize, and  the  fadlor  receives  the  money,  and  dies  in- 
debted, to  debts  of  a  higher  nature,  and  it  appears  by 
evidence,  that  this  money  was  vefled  in  other  goods,  and 
remains  unpaid,  thofe  goods  {lull  be  taken  as  part  of  the 
merchant's  eftate,  and  not  the  factor's  ;  but  if  the  faftor 
have  the  money,  it  fhatl  be  looked  upon  as  the  fadlor's 
eftate,  and  mull:  firft  anfwer  the  debts  of  fuperior  cre- 
ditors, i^c.  for  as  money  has  no  ear-mark,  equity  can't 
follow  that  in  behalf  of  him  who  employed  the  fador. 
I  Salk.  160. 

If  A.  employs  B.  as  his  faftor  to  fell  cloth,  and  B.  fells 
the  clo;h  on  credit,  and  before  the  money  is  paid,  5.  dies 
indebted  bv  fpecialty  moie  than  his  aflets  will  pay;  this 
money  fhall  be  paid  to  A.  and  not  to  the  adminiflrator  of 
B.  as  part  of  his  aflets,  but  thereout  muft  be  deducted 
what  was  due  to  B.  for  commiffion  ;  for  a  faftor  is  in 
nature  only  of  a  truftee  for  his  principal.      2  Vern.  638. 

The  plaintiff  being  a  faflor  in  Blackwell-Hall,  ad- 
vanced money  for  his  principal,  relying,  as  was  furmifed, 
on  the  credit  of  cloths  refliiig  in  his  hands  to  reimburfe 
himfelf;  the  clothier  died,  his  adminiftrator  fued  at  law 
for  the  cloth,  and  the  factor  prayed  that  he  might  be  al- 
lowed on  account  of  the  monies  he  had  advanced,  but 
was  difmifl'ed  ;  for  if  there  are  debts  of  a  higher  nature, 
it  would  be  a  devajlovit  in  the  adminiftrator  to  pay  or 
difcount  the  plaintiff's  debts.      1  Vern.  117. 

Where  a  fa£tor  at  the  ■  Canariei  deferves  money  for 
fa£torage,  he  cannot  bring  an  adtion  for  his  factorage, 
unlefs  the  principal  refufe  to  corrte  to  an  account ;  and  if 
it  appears  ihat  the  faflor  has  money  in  his  hands,  he  may 
detain,  and  cannot  bring  an  action  for  his  fadtorage ;  but 
if  he  were  diredled  to  veil  all  the  produce  of  his  adven- 
ture in  wines,  then  he  may  bring  an  adtion  for  his  fac- 
torage and  pains,  becaufe  he  cannot  detain,  and  hath  no 
other  remedy.  Per  Holt.  Comb.  349.  Hereford  v. 
Powell. 

Where  a  fadtor  or  agent  of  the  African  company  had 
delivered  up  his  accounts  to  his  fucceflbr,  according  to  the 
rules  of  the  eftablifhment,  which  were  afterwards  burnt 
by  a  late  agent  of  the  company,  the  Lord  Chancellor  or- 
dered the  plaintift'  to  fwear  that  he  left  them  with  the 
fucceflbr,  which  (hould  conclude  the  cmpany.  A'lich. 
31  Car.  2.  2  Chanc.  Cof.  11,  14.  Mellifn  v.  Jfrican 
Company  and  Edlin. 

A  fadtor  took  a  bond  in  his  own  name,  and  died,  and 
the  obligor  having  failed,  a  bill  was  brought  aga-nft  his  fon 
for  an  account ;  the  Lord  Chancellor  put  the  fon  to  prove 
that  his  father  the  teftator  gave  particular  notice  to  the 
plaintiff  that  he  fold  on  truft,  and  to  whom.  Trin. 
33  Car.  2.   2  Chan.  Caf.  56,  58.  Dajhwood  v.  Elwall. 

Fadtors  are  liable  to  the  ftatutes  concerning  bankruptcy, 
5  Geo.  2.  c.  30.  feci.  39. 

Fadtor  not  to  buy  cattle  on  his  own  account,  31  Geo. 
2.  c.  40.  fe^.  II. 

It  was  held  by  Lee  Ch.  J.  that  though  a  fadtor  has 
power  to  fell,  and  thereby  bind  his  principal,  yet  he 
cannot  bind  or  affedt  the  property  of  the  goods  by  pledging 
them  as  a  fecurity  for  his  own  debt,  though  there  is  the 
formality  of  a  bill  of  parcels  and  a  receipt.     Stran.  1 178. 

Where  goods  are  f(^ld  by  a  fadtor  at  his  own  rifque, 
the  vendee  is  not  anfwerabie  to  the  owner.  Stran. 
I182. 

See  Sl5aaef  anD  ferDaut. 

^fartOiagC,  L  the  wages  or  allowance  paid  and  made 
to  a  fadtor  by  the  merchant.  The  g4in  of  fadtorage  is 
certain,  however  the  fuccefs  proves  to  the  merchant ; 
but  the  commiffions  and  allowances  vary  according  to  the 
cuftoms  and  diftance  of  the  country,  in  the  feveral  places 
where  fadtors  are  refident :   In  the  Ifejl-Indies,  the  com- 
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miflion  runs  at  about  8  per  cent,  but  i.-  Fiance  and  Spaht, 
(sfc.  not  above  2  per  cent,  and  in  Holland  but  oi.e  and  a 
half  per  cent.      Lex  Mercat.  155. 

jrattum,    A    man's  own  adt  or  deed. Pradlflus 

vero  I'Viliielmu!  pojica  per  concordlam  quictam  cluniavit  libcre 

&  pact  fee  ah  omni  fervitio  dulam  ad-vocuntiam— ut  paiet 

per  f.idtum  juum.     Mon.  Angl.   torn.  2.   p.  246. 

i^artlltp,  (Facultas.)  As  it  is  reftiained  from  the  oti- 
ginal  and  adlive  fignification,  to  a  particular  uiuierltanditig 
in  law,  is  ufed  for  a  privilege,  or  fpecial  power  gra:ued 
unto  a  man  by  favour,  indulgence  and  difpenfation,  to  dt) 
that  which  by  the  Common  law  he  cannot  tlo ;  as  to  eat 
fleOi  upon  diiv^  prohibited,  to  marry  without  banns  firfl: 
afkcd,  to  hold  two  or  more  ecclefiuftical  livirig^;  the  fon 
to  fucceed  the  father  in  a  benefice,  and  fuch  like.  And 
for  the  granting  of  thefe,  there  is  an  efpeciaj  (;ourt  under 
the  archbiihop  of  Canterbury,  called  The  court  of  the  fa~ 
culties,  and  the  chief  officer  thereof  The  majhr  of  the  fa- 
culties., Alagtjler  ad  facultates.,  whofe  power  to  grant  as 
aforefaid  was  given  by  25  H.  8.  cap.  21,  Cowcll,  edit. 
1727. 

The  court  of  faculties  is  a  court,  altho'  it  holderh  no 
plea  of  controverfy.  It  belongeth  to  the  archbifliop,  and 
his  officer  is  called  Magijler  ad  facultates.  And  his  power 
is  to  grant  difpenfations,  as  to  marry,  to  eat  flefn  on  days 
prohibited,  (and  fo  may  every  diocefan);  the  fon  to  fuc- 
ceed his  father  in  his  benefice;  one  to  have  two  or  more 
benefices  incompatible,  ijic.  It  is  called  faculties  in  the 
ftatute  of  28  H.  8.  which  in  one  fenfe  fignificth  a  dif- 
penfation. So  that  facultates  (in  this  fenfe)  difpenfation es 
i5f  indulta,  zic  fynonyma.  This  auhorlty  was  lail'ed  and 
given  to  the  archbifliop  of  Cantei bury  by  the  (latute  of 
25  H.  8.  2  1.      4  Injl.  337.      Godol.  Repert.  lob.fcl.  8. 

Stat.  25  H.  8.  21.  enadts,  "  That  the  archbifliop  of 
Canterbury^  and  his  fucceflors,  ftiall  have  power  and  au- 
thority to  ordain,  make  and  conftitute  a  clerk,  which 
(hall  write  and  regifler  t\iery  licence,  difpenfation,  faculty, 
writing  or  other  inftrtiment  to  be  granted  by  the  faid 
archbifliop,  and  (hall  find  parchment,  wax,  and  filken 
laces  convenient  for  the  fame,  and  fliall  take  for  his  pams 
fuch  fums  of  money  as  (hall  be  hereafter  in  this  prefcut 
adt  to  him  limited  in  that  behalf  for  the  fame.  And  that 
likewife  the  King,  his  heirs  and  fucceffors,  (hall  by  his 
letters  patent  under  his  Great  feal  ordain,  depute,  and 
conftitute  one  fufEcieiit  clerk,  being  learned  in  the  court 
of  Chancery,  which  always  (hall  be  attendant  upon  the 
Lord  Chancellor,  or  Lord  Keeper  of  the  Great  feal  for 
the  time  being,  and  (hall  make,  write  and  inroll  the 
confirmations  of  all  fuch  licences,  difpenfations,  inftru- 
ments  or  ochcr  writings,  as  be  thither  brought  under  the 
archbi(hop's  (eal,  there  to  be  confirmed  arid  inrolled;  and 
(ball  alfo  intitle  in  his  book,  and  inroll  of  record,  fuch 
other  writings  as  (liall  thither  be  brought  under  the  arch- 
bifhop's  feal,  not  to  be  confirmed,  taking  for  his  pains  fuch 
reafonable  fums  of  money  as  hereafter  by  this  adt  (hall  be 
limited  for  the  fame;  and  that  as  well  the  faid  clerk  ap- 
pointed by  the  faid  archbifhop,  as  the  faid  clerk  to  be  ap- 
pointed by  the  King,  his  heirs  or  fucceffors,  (hall  fub- 
fcribe  their  names  to  every  fuch  licence,  difpenfation, 
faculty  or  other  writing  that  (liall  come  to  their  hands  tr 
be  written,  made,  granted,  fealed,  confirmed,  regiftrei 
and  inrolled  by  authority  of  this  adt,  in  form  as  is  before 
rehearfed." 

An  exception  was  taken,  that  a  faculty  granted  by  the 
archbifhop  of  Canterbury  was  not  fubfcribed  by  the  arch- 
bi(hop's  clerk  of  the  faculties,  but  by  his  under-clerk, 
when  'tis  exprefsly  required  by  the  ftat.  25  H.  8.  that  it 
(hould  be  figned  by  the  clerk  himfelf,  which  is  very  true; 
but  the  adt  is  but  diredtory,  and  'tis  not  faid  that  it  (hall 
be  figned  by  the  chief  clerk  himfelf;  fo  that  this  being 
figned  by  his  under  clerk,  and  it  being  cuftomary  in  this 
office  for  the  under  clerk  to  fign  faculties,  this  exception 
is  of  no  weight.     8  Mod.  364.  King  v.  Bijhop  ofCbef.er, 

Another  exception  was  taken  in  the  cafe  above,  that  it 
was  not  fubfcribed  and  inrolled  by  the  King's  clerk  of  the 
faculties  in  Chancery,  as  it  ought,  becaufe  he  is  impowered 
by  the  ftatute  to  tender  an  oath  to  the  perfon  who  hath 
obtained  it ;  which  ftatute  was  made  to  reftrain  the  ex- 
travagant grants  of  the  pope  in  thofe  days,  and  therefore 

Ihould 
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fcould  be  fully  and  ftriflly  performed  by  the  clerks  ttiem- 
felves,  and  not  by  their  deputy  clerks;  and  this  muft  be 
intended  by  the  legiflators  ;  for  otherwife  this  act  would 
have  been  penned  as  the  ftatute  of  wills,  or  as  the  ftatute 
of  promifl'ory  notes,  by  which  'tis  enacted,  that  the  fign- 
ing  ftiall  be  by  the  parties  themfelves,  or  by  any  other 
perfon  authorized  by  them  ;  therefore  this  muft  be  done 
by  the  principal  clerks  themfelves,  and  not  bv  their  under 
clerks,  for  'tis  not  aflignable  to  them  ;  and  therefore  this 
faculty  is  void,  efpecially  fince  there  is  a  provifo  in  the 
faculty  itfelf,  that  it  fhall  not  be  good  till  fubfcribed  and 
rcgiftred  by  the  clerk  of  the  faculties  in  Chancery,  which 
is  in  the  nature  of  a  condition  precedent,  and  not  to  be 
figned  or  fubfcribed  by  his  order.  It  was  held,  that 
where  a  man  doth  any  thing  by  the  exprefs  order  of  an- 
other, as  it  was  done  in  this  cafe,  'tis  as  good  as  if  done 
by  himfelf ;  as  where  one  exprefsly  orders  another  to  fign 
a  deed,  which  the  perfon  thus  ordered  did  afterwards  fign, 
this  is  good  as  one  determinate  aft  ;  but  where  the  deputy 
doth  any  thing  by  virtue  of  a  general  deputation,  it  muft 
be  where  a  deputy  may  be  made  by  law.  The  judgment 
was  affirmed.  8  Mod.  364,  365.  King  v.  Bi/hop  of 
Chejier. 

The  King  by  his  prerogative,  without  the  archbifhop, 
may  grant  to  a  bifhop  to  hold  a  church  in  commendam^ 
notwithftanding  the  ftatute  of  25  H.  8.  cap.  21.  Cro. 
Eliz.  601.   Armiger  v.  Holland.     See  |0ltiraItCtC|5, 

iFacCinj^mCll,  i.  e-  Vaffals.  Nee  Rex  fuum  p^fium 
reqSiraty  vel  habentes  homines,  quos  nos  dicimus  fjcfting- 
men,  nee  eos  qui  accipitres  portant  velfalcones,  i^c.  Charta 
Cenulphi  Regis  Mexiorum  in  anno  821.  In  Monaft. 
Anglican,  tom.  I.  p.  100.  Du  Frefne  renders  this  word 
Homines  commendati  vaJfalU,  ex  Scix.  fsefting,  commendatus, 
Uf  man,  homo :  And  fays,  Habentes  idem  valet  ac  divites. 
^\it  fajiing-men  and  habentes  homines  mean  rather  .pledges, 
fureties,  or  bondfmen,  which  by  Saxon  cuftom  were  faft 
bound  to  anfwer  for  one  another's  peaceable  behaviour, 
Cowelly  edit.  i'J'2-J. 

Jpflg,  A  knot  or  excrefcency  in  cloth.     'Tis  ufed  in 
.  this  fenfe  in  the  ftat.   4  Ed.  if.  cap.  i,  from  the  Sax. 
fece,  intervallum. 

jIfaggOt,  A  badge  wore  in  times  of  popery  on  the 
fleeve  of  the  upper  garment  of  thofe  who  had  recanted 
and  abjured  what  the  then  powers  called  herefy.  For 
thofe  poor  terrified  wretches  were  not  only  condemned  to 
the  penance  of  carrying  a  faggot  to  fuch  an  appointed 
place  of  folemnity,  but  for  a  more  lafting  mark  of  infamy, 
they  were  to  have  the  fign  oi  i  faggot  embroidered  on  one, 
and  fometimes  on  each  fleeve.  And  the  leaving  off  this 
badge  ov  faggot  was  often  alledged  as  the  fign  of  apoftacy. 
Covjell,  edit.  1727. 

JFsi^a,  i.  e.  Malice  or  deadly  feud.  Leg.  H.  i.  cap. 
88.      From  the  Sax.  fcehth,  inimicitia. 

.failure  of  rerO^D,  is  when  an  a£tion  is  brought 
againft  a  man  ;  who  alleges  in  his  plea  matter  of  record 
in  bar  of  the  aftlon,  and  avers  to  prove  it  by  the  record  ; 
but  the  plaintiff  faith,  nul  tiel  record,  viz.  denies  there 
is  any  fuch  record  :  Upon  which,  the  defendant  hath  day 
given  him  by  the  court  to  tying  it  in  ;  and  if  he  fails  to 
_do  it,  then  he  is  faid  to  fail  of  his  record,  and  the  plain- 
'  tiff  (hall  have  judgment  to  recover.  Terms  de  la  ley. 
In  a  formedon  in  defcender,  a  fine  with  proclamations 
levied  anno  30  H.  8.  was  pleaded  ;  and  upon  an  iffue  of 
nul  tiel  record,  the  tenant  brought  it  in  at  the  dav,  but  in 
the  proclamations  made  in  Trinity  term,  the  year  of  the 
King  was  left  out;  but  becaufe  thofe  which  were  made  in 
Eajler  term  before,  and  in  Michaelmas  term  after  were 
right,  and  the  year  of  the  King  was  expreffed  in  them, 
therefore  the  other  were  held  to  be  right,  for  it  muft  be 
in  the  fame  year.     Dyer  i'i,ir. 

In  affife,  the  defendant  pleaded,  that  the  plaintiff  was 
outlawed  ;  the  plaintiff  replied  md  tiel  record,  and  being 
at  iffue  thereon,  the  tenor  was  brought  in  by  mittimus, 
by  which  it  appeared,  that  there  was  a  variance  between 
the  day  of  the  return  of  the  exigent,  and  that  where  the 
outlawry  was  pronounced ;  and  this  was  held  a  failure  of 
the  record.     Dyer  18  j. 
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In  affife,  the  tenant  pleaded,  that  before  that  time  tl.e 
now  demandant  had  brought  an  affife  againft  his  father  ; 
who  pleaded,  that  the  demandant  had  made  a  feoffment 
to  him,  and  it  was  fo  found  by  the  affife;  the  dcinaiuliiii 
pleaded  nul  tiel  record,  and  upon  that  iffue  the  tenant 
brought  in  the  record,  by  which  it  appeared,  that  the 
affife  was  biought  againft  his  father  and  mother  ;  ad- 
judged, that  this  variance  did  not  make  a  failure  of  the 
record  in  Fojler  and  fackfonh  cafe.     Hob.  55. 

Formedon  of  the  manor  of  Isfield ;  the  defendant  plea- 
ded in  bar  a  common  recovery  of  the  faid  manor  againft 
the  donee  in  tail,  who  replied  nul  tiel  record,  and  being 
at  iffue,  the  defendant  brought  in  the  record,  by  which 
it  appeared,  that  the  recovery  was  of  the  manor  of  If- 
field,  inftead  of  Isfield;  adjudged,  that  tliis  being  in  a 
common  recovery,  it  (hall  not  be  a  failure  of  record  for 
this  fmall  variance,  but  it  (hall  be  amended,  it  being  the 
mifprifion  of  the  clerk.     5  Rep.  46.  Cook's  cafe. 

In  debt  upon  an  efcape,  the  plaintiff  declared,  that  he 
had  obtained  a  judgment  in  an  inferior  court,  upon 
which  the  party  was  taken,  and  the  flieriff  fuffered  him 
to  efcape  ;  the  defendant  pleaded  nul  tiel  record,  and  be- 
ing at  iffue,  the  defendant  brought  in  the  record  at  the 
day,  by  which  it  appeareJ,  that  there  weie  feveral  vari- 
ances in  the  continuances  and  procefs  ;  but  yet,  becaufe 
the  pla:nr,  count,  and  judgment  certified,  did  agree 
with  the  plaintiff's  declaration  ;  adjudged,  thofe  vari- 
ances made  no  failure.     Hob.  ijg.  Coachman  v.  Hally. 

Upon  an  information  for  non-refidence,  the  defen- 
dant pleaded  another  information  exhibited  againft  him 
the  28th  of  Jpril  i^Jac.  in  the  Exchequer,  for  the 
fame  offence  ;  the  plaintiff  replied  nul  tiel  record,  upon 
which  they  were  at  iffue  ;  and  upon  the  record  certified 
it  appeared,  that  the  information  in  the  Exchequer  was 
exhibited  the  29th  oi  April  in  the  fame  year,  and  it 
was  right  in  every  other  thing  ;  and  thereupon  this  was 
adjudged  no  failure  of  the  record.  Hob.  209.  Pary  v. 
Paris. 

In  affife,  the  defendant  pleaded,  that  the  plaintiff  was  out- 
lawed, the  plaintiff  replied  nul  tiel  record,  and  being  at 
iflue,  the  defendant  brought  in  the  tenor  by  mittimus  ; 
adjudged,  this  was  a  failure  of  the  record.     Dyer  187. 

The  defendant  pleaded  that  the  plaintiff  was  outlaw- 
ed, who  replied  nul  tiel  record,  and  before  the  day  in 
which  the  defendant  was  to  bring  in  the  record,  it  was 
removed  by  writ  of  error,  and  thereupn  he  brought  in  an 
exemplification  of  it,  without  writ,  or  without  any 
feal,  but  that  of  the  King's  Bench  ;  adjudged,  this  was 
a  failure  of  the  record,  and  fo  it  had  been,  if  it  had  been 
rever/ed  upon  the  writ  of  error,  though  there  was  fuch 
a  record  at  the  time  of  the  plea  pleaded.     Dyer  227. 

Upon  non  damnificatus  pleaded,  the  plaintiff  replied, 
that  he  was  damnified  by  a  judgment  had  againft  him 
upon  a  plaint  in  London ;  the  defendant  rejoined  nul  tiel 
record,  and  being  at  iffue,  the  plaintiff  at  the  day 
brought  in  the  tenor  by  mittimus ;  adjudged,  a  failure  of 
the  jecord.     Dyer  18] 

In  an  information  againft  the  defendant  for  recufancy, 
he  pleaded,  that  he  was  indifted  in  Middlefex  for  the  fame 
offence  ;  the  plaintiff  replied  nul  tiel  record,  and  being  at 
iffue,  the  defendant  took  out  a  certiorari  direfted  to  the 
juftices  of  peace,  and  at  the  day  brought  in  the  tenor  of 
the  record,  certified  by  the  cu/ios  rotulorum  by  mittimus ; 
now,  though  this  certificate  was  void,  becaufe  it  was  not 
made  by  the  juftices  of  the  peace  to  whom  the  certiorari 
was  direfted,  and  by  confequence  the  defendant  had  fail- 
ed to  bring  in  the  record  at  the  day  ;  yet  becaufe  it  was 
the  award  of  the  court,  it  was  held  to  be  no  failure  in 
the  defendant.  Hob.  135.  Pie  verfus  Thrill.  Antea  Cer- 
tiorari (B.)  I.  S.  C. 

In  audita  querela  the  plaintiff  fet  forth,  that  he  was 
taken  in  execution  upon  a  capias  utlagatum  on  an  outlawry 
after  judgment,  and  that  the  fheriff  fuffered  him  to  ef- 
cape ;  the  defendant  pleaded,  that  after  the  efcape,  and 
before  the  audita  querela  brought,  the  outlawry  was  rever- 
fed  for  error,  and  fo  nul  tiel  record.  8  Rep.  142.  in 
Dr.  Druryh  cafe. 
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A  recognizance  with  condition  will  not  vouch  a  re- 
cognizance pleaded  fingle,    on  nul  tie!  record,     i  Lord 

Raym.  84.  .       ,        •         u 

iFatnt^atttOn,  (Fr.  Fame,)  Is  a  feigned  a£lton,  that 
is,  fuch  aftion,  as  that  although  the  words  of  the  writ 
be  true,  yet  for  certain  caufes  he  has  no  title  to  recover 
thereby.  And  a  falfe  aSfion  is  whereby  the  words  of  the 
writ  zrt  falfe.  Coke  on  Littl.  fol.  361.  yet  fometimes 
they  are  confounded. 

ifaint^pIcaHCC,  (from  the  Fr.  Fe'nite,  falfus)  Signifies 
a  falfe,  covinous,  or  collufory  manner  of  pleading,  to 
the  deceit  of  a  third  party.     Cowell.     See  ][plcalling. 

iFair  jjleairms.    See  »aupleaBer. 

j^airsi  aim  marUetlS.  Fair,  (Fr.  fiire,  Lat.  nundtna) 
A  folemn  or  greater  fort  of  market,  granted  to  any 
town  by  privilege,  for  the  more  fpeedy  and  commodious 
provifion  of  fuch  things  as  the  fubjeft  needeth,  or  the 
utterance  of  fuch  things  as  we  abound  in  above  our  own 
ufes  and  occafions ;  both  our  Englijh  and  French  word 
feem  to  come  from  feria,  becaufe  it  is  always  incident 
to  a  fair  by  privilege,  that  a  man  may  not  be  molefted 
or  arretted  in  it  for  any  other  debt,  than  what  was  firft 
contrafted  in  the  fame,  or  at  leaft  was  promifed  to  be 
paid  there.     Cowell. 

1.  Of  the  right  of  holding  a  fair  or  market ;  where, 
when,  and  how  long  to  be  held. 

2.  Of  the  duty  and  power  of  proprietors  of  fairs  and 
markets  ;  the  toll  and  duties  they  are  intttled  to  ;  and  hoiu 
far  a  fale  in  an  open  fair  or  market  changes  the  property  of 
a  thing  fold  therein. 

1.  Of  the  right  of  holding  a  fair  or  market;  where, 
when,  and  how  long  to  be  held. 

The  firft  inftitution  of  fairs  and  markets  fecms  plainly 
to  be  for  the  better  regulation  of  trade  and  commerce, 
and  that  merchants  and  traders  may  be  furnifhed  with 
fuch  commodities  as  they  want,  at  a  particular  mart, 
without  that  trouble  and  lofs  of  time,  which  muft  necef- 
farily  attend  travelling  about  from  place  to  place ;  and 
therefore  as  this  is  a  matter  of  univerfal  concern  to  the 
commonwealth  ;  fo  it  hath  always  been  held,  that  no 
perfon  can  claim  a  fair  or  market,  unlefs  it  be  by  grant 
from  the  King,  or  by  prefcription,  which  fuppofes  fuch 
a  grant.      2  Injl.  220.      3  Mod.  123. 

And  therefore  if  any  perfon  fets  up  any  fuch  fair  or 
market,  without  the  King's  authority,  a  quo  warranto 
lies  againft  him  ;  and  the  perfons  who  frequent  fuch  fair, 
i^c.  may  be  puniftied  by  fine  to  the  King.  3  Mod.  127. 
Alfo  it  feems,  that  if  the  King  grants  a  patent  for 
holding  a  fair  or  market,  without  a  writ  of  ad  quod  damnum 
executed  and  returned,  that  the  fame  may  be  repealed  by 
fcire  facias ;  for  though  fuch  fairs  and  markets  are  a  be- 
nefit to  the  commonwealth  ;  yet  too  great  a  number  of 
them  may  become  nufances  to  the  publick,  as  well  as  a 
detriment  to  thofe  who  have  more  ancient  grants.  3 
Lev.  222. 

So  where  a  writ  of  ad  quod  damnum  is  deceitfully  exe- 
cuted, as  where  J.  S.  intending  to  get  a  patent  for  a 
market  every  Tuefday  in  Chatham,  which  is  within  a  mile 
and  a  half  of  Rochejier,  in  which  there  is  a  market  every 
Wednefday  and  Friday,  took  out  a  writ  of  ad  quod  dam- 
num, which  was  executed  the  fame  day  it  bore  tefie,  and 
thirty  miles  from  Rocbejier,  without  notice  to  the  mayor, 
tiff,  of  Rochefier  ;  and  the  patent  obtained  thereupon  was 
repealed  by  fcire  facias.  3  Lev.  220,  221.  2  Vent. 
344.  S.  C. 

Replevin.  The  queftion  was  upon  the  pleading  be- 
tween the  Earl  of  Nottingham  and  the  corporation  of  Da- 
ventry,  whether  the  King  can  grant  a  fair  within  the 
dutchy  of  hancajier,  and  out  of  the  county  palatine, 
under  the  Great  Seal  of  England?  And  after  feveral  ar- 
guments at  bar,  it  was  adjudged,  Pafch.  10  Will.  3.  C. 
B.  that  he  well  might  ;  becaufe  it  is  a  new  royal  fran- 
chife  of  a  new  cieation,  and  was  not  at  any  time  an  in- 
heritance in  the  Duke  of  Lancajler.  Moor  167.  the 
cafe  of  Saffron  Waldtn.  Raji.  Entr.  524.  ^areimpedit, 
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Trefpafs   635.      Lord\Raym.  341.   Paf.   10  IF.   3.   in  C 
B.   Jjlill  v.   Clerk. 

It  feems  cleaily  agreed,  that  if  a  perfon  hath  ji  right 
to  a  fair  or  market,  and  another  ercfls  a  fair  or  market  fo 
near  his,  that  it  becomes  a  nufance  to  his  fair,  i^c.  that 
for  this  detriment  and  injury  done  to  him,  an  adtion  on 
the  cafe  lies ;  for  it  is  implied  in  the  King's  grant,  that 
it  (hould  be  no  prejudice  to  another.      2  Rol.  Jbr.  140. 

Alfo,  although  the  new  market  be  held  on  a  different 
day,  yet  an  adtion  on  the  cafe  lies;  for  this,  by  fore- 
ft.illing  the  ancient  market,  may  be  a  greater  injury  to 
the  owner,  than  if  held  on  the  fame  day  with  his.  2 
Sound.  172.      I  Alod.  69. 

If  a  man  hath  a  far  or  market,  and  a  ftranger  dif- 
turbs  thofe  who  are  coming  to  buy  or  fell  there,  by 
which  he  lofes  his  toll,  or  receives  fome  prejudice  in  the 
profits  arifing  from  his  fair,  i^c.  an  a£tion  on  the  cafe 
lies.      I  Rol.  Mr.  106.     2  Fent.  26,   28. 

So  if  upon  a  fale  in  a  fair  a  (tranger  diflurbs  the  lord 
in  taking  the  toll,  an  ad1;ion  upon  the  cafe  lies  for  this. 
I  Rol.  Jbr.  106. 

The  King  is  the  fole  judge  where  fairs  and  markets 
ought  to  be  kept  ;  and  therefore  it  is  faid,  that  if  he 
grants  a  market  to  be  kept  in  fuch  a  place,  which  hap- 
pens not  to  be  convenient  for  the  country,  yet  the  fub- 
jetfls  can  go  to  no  other  ;  and  if  they  do,  the  owner  of 
the  foil  where  they  meet  is  liable  to  an  a£lion  at  the  fuit 
of  the  grantee  of  the  market.      3  Mod.  123. 

But  if  no  place  be  limited  for  keeping  a  fair  by  the 
King's  grant,  the  grantees  may  keep  it  where  they  pleafe, 
or  rather  where  they  can  moft  conveniently  ;  and  if  it 
be  fo  limited,  they  may  keep  it  in  what  part  of  fuch 
place  they  will.      3  Mod.  108. 

By  the  13  Eliz.  cap.  5.  No  fairs  or  markets  (hall  be 
kept  in  churchyards. 

By  the  27  H.  6.  cap.  5.  "  Fairs  and  markets  on  the 
principal  feafts,  viz.  Afcenfmi  day.  Corpus  Chrijii-day^ 
U'hitfunday,  Trinity- Suniay,  and  all  other  Sundays,  the 
AJfumpiion  of  our  Lady,  All  Saints,  and  Good  Friday,  (hall 
ceafe  from  all  (hewing  of  goods  and  merchandizes,  ne- 
cefTary  victuals  only  excepted  ;  upon  pain  of  forfeiture  of 
their  goods  (hewed,  the  four  Sundays  in  harveft  excep- 
ted ;  and  tlie  fairs  or  markets,  which  are  granted  to  be 
holden  on  thefe  feftivals  may  be  holden  within  three  days 
before  or  after." 

But  fee  the  ftatute  i  Car.  i.  cap.  i.  and  29  Car.  2. 
cap.  7.  by  which  it  is  enadled.  That  no  perfons  whatfo- 
ever,  above  14  years  old,  (hall  exercife  any  worldly  la- 
bour, bufinefs,  or  work  of  their  ordinary  calling,  on  the 
Lord's  day  (except  works  of  necelTity  and  charity,  and 
the  dreffing  and  felling  of  meat  in  an  inn  and  viftualling 
houfe,  for  thofe  who  cannot  otherwife  be  provided)  oa 
pain  of  forfeiting  5  Shillings,  and  no  perfon  (liall  pub- 
lickly  cry  or  expofe  to  fale  any  goods  whatfocver  on  this 
day  (except  milk,  which  may  be  fold  before  nine  in  the 
morning,  and  after  four  in  the  afternoon)  on  pain  of  for- 
feiting the  fame. 

By  the  (tat.  2  Ed.  3.  cap.  15.  it  is  eftablifhed,  «'  That 
it  (hall  be  commanded  to  all  the  (heriffs  of  England,  and 
elfewhere,  where  need  (hall  require,  to  cry  and  publifb, 
within  liberties  and  without,  that  all  the  lords  which 
have  fairs,  be  it  for  yielding  certain  ferm  for  the  fame  to 
the  King,  or  otherwife,  (liall  hold  the  fame  for  the  time 
that  they  ought  to  hold  it,  and  no  longer,  that  is  to  fay, 
fuch  as  have  them  by  the  King's  chatter  granted  them, 
for  the  time  limited  by  the  faid  charters ;  and  alfo  they, 
that  have  them  witliout  charter,  for  the  time  that  they 
ought  to  hold  them  of  right ;  and  that  every  lord,  at  the 
beginning  of  his  fair,  (hall  there  do,  cry  and  publi(h, 
how  long  the  fair  (hall  endure,  to  the  intent  that  mer- 
chants ftall  not  be  at  the  fame  fairs  over  the  time  fo 
publifhed  ;  upon  pain  to  be  grievoufly  puni(hed  towards 
the  King  ;  nor  the  faid  lords  fnall  not  hold  them  over  the 
due  time,  upon  pain  to  (eize  the  fairs  into  the  King's 
hands,  there  to  remain  till  they  have  made  a  fine  to 
the  King  for  the  offence,  after  it  be  duly  found,  that  the 
lords  held  the  fame  fairs  longer  than  they  ought,  or  that 
the  merchants  have  continued  above  the  time  fo  cryed 
and  publifhed. 
'  And 
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And  by  the  5  Ed.  3.  cap.  5.  reciting,  That  by  the 
above  mentioned  ftatute  2  Ed.  3.  called  the  ftatute  of 
Northampton,  there  is  no  certain  punifliment  ordained 
againft  the  merchants ;  if  they  fell  after  the  time,  it  is 
accorded,  "  That  the  faid  merchants,  after  the  faid  time, 
(hall  clofe  their  booths  and  ftalls,  without  putting  any 
manner  of  ware  or  merchandize  to  fell  there;  and  if  it 
be  found  that  any  merchant  from  henceforth  fell  any 
ware  or  merchandize  at  the  faid  fairs,  after  the  faid 
time,  fuch  merchant  {hall  forfeit  to  our  Lord  the  King 
the  double  value  of  that  which  is  fold  ;  and  every  man 
that  will  fue  for  our  Lord  the  King  (hall  be  received, 
and  alfo  have  the  fourth  part  of  that  which  (hall  be  lolt 
at  his  fuit." 

2.  Of  the  duty  and  power  of  proprietors  of  fairs  and 
markets  ;  the  toll  and  duties  they  are  intitled  to ;  and  how 
far  a  fale  in  an  open  fair  or  market  changes  the  property  of 
a  thing  fold  therein. 

If  the  King  grants  unto  one  a  fair  or  market,  he 
(hail  have,  without  any  words  to  that  purpofe,  a  couit 
of  record,  called  a  court  of  piepowder,  as  incident  thereto, 
for  that  is  for  advancement  and  expedition  of  jultice,  and 
for  the  fupporting  and  maintenance  of  the  fair  or  market. 
2  Inji.  220. 

Owners  and  governors  of  fairs  are  to  take  care  that 
every  thing  be  fold  according  to  ju(t  weight  and  meafure, 
who  for  that  and  other  purpofes  may  appoint  a  clerk  of 
the  fair  or  market,  who  is  to  mark  and  allow  all  fuch 
weights,  and  for  his  duty  herein  can  only  take  his  rea- 
fonable  and  juft  fees.  See  4  InJl.  274.  Moor  523.  1 
Salk.  327. 

Fairs  and  markets  are  fuch  franchifes  as  may  be  for- 
feited, as  if  the  owners  of  them  hold  them  contrary  to 
their  charter,  as  by  continuing  them  a  longer  time  than 
the  charter  admits,  by  difufer,  and  by  extorting  fees  and 
duties  where  none  are  due,  or  more  than  are  juftly  due. 
2  /«/?.  220.     Finch  164.     3  Mod.  io8. 

Toll  payable  at  a  fair  or  market  is  a  reafonable  fum 
of  money  due  to  the  owner  of  the  fair  or  market,  upon 
fale  of  things  tollable  within  the  fair  or  market,  or  for 
{tallage,  pickage,  or  the  like.  2  InJi.  222.  2  Jon. 
207. 

Toll  is  a  matter  of  private  benefit  to  the  owner  of  the 
fair  or  market,  and  not  incident  to  them  ;  therefore  if 
the  King  grants  a  fair  or  market,  and  grants  no  toll,  the 
patentee  can  have  none,  and  fuch  fair  or  market  is 
counted  a  free  fair  or  market.  Cro.  Eliz.  558.  2  Inft. 
220.  S.P,     2  Lutui.  1336.  S.P,  refolved. 

Alfo  if  the  King,  at  the  time  he  grants  a  fair  or  mar- 
ket, grants  a  toll,  and  the  fame  is  outragious  and  excef- 
five,  the  grant  of  the  toll  is  void,  and  the  fame  becomes 
a  free  fair  or   market.     2  Injts  220.     2  Lutw.  1336. 

But  the  King,  after  he  grants  a  fair  or  market,  may 
grant  that  the  patentee  may  have  a  reafonable  toll ;  but 
this  muft  be  in  confideration  of  fome  benefit  accruing 
from  it  to  thofe  who  trade  and  merchandife  in  fuch  fair 
or  market.     2  InJ}.  221. 

No  toll  (hall  be  paid  for  any  thing  brought  to  the  fair 
or  market,  before  the  fame  is  fold,  unlefs  it  be  by  cuftom 
time  out  of  mind,  and  upon  fuch  fale  the  toll  is  to  be 
paid  by  the  buyer  ;  and  therefore  my  Lord  Coke  fays, 
that  a  fair  or  market  by  prefcription  is  better  than  one  by 
grant,     2  InJi.  221. 

And  by  fVeJhn.  I.  cap.  31.  "  Touching  them  that 
take  outragious  toll,  contrary  to  the  common  cuftom  of 
the  realm  in  market  towns,  it  is  provided,  that  if  any  do 
fo  in  the  King's  town,  which  is  let  in  fee-farm,  the  King 
(hall  feize  into  his  own  hand  the  franchife  of  the  market; 
and  if  it  be  another's  town,  and  the  fame  be  done  by  the 
lord  of  the  town,  the  King  (hall  do  in  like  manner;  and 
if  it  be  done  by  a  bailiff,  or  any  mean  officer,  without 
the  commandment  of  his  lord,  he  (hall  reftore  to  the 
plaintiif  as  mucti  more,  for  the  outragious  taking,  as  he 
had  of  him,  if  he  carried  away  his  toll,  and  (hall  have 
forty  days  imprifonment." 

But  where  by  cuftom  a  toll  is  due  upon  the  fale  of  any 
goods  in  a  fair  or  marker,  and  he  who  ought  to  pay  it 
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refufes,  an  aflion  on  the  cafe  lies  againft  him.  i  Rol. 
Abr.  103,  104,  106.  But  fee  3  Lev.  400.  where  this 
point  is  doubted,  becaufe  toll  is  quaf  a  debt,  for  whicli 
debt  or  an  ajfumpfit  lies. 

If  goods  are  brought  into  a  market,  tbe  owner  of  the 
ground  cannot  diftrain  them  damage  feafant,  becaufe  ftal- 
lage,  l^c.   is  not  tendred  ;  as  appears  from  the  folluwinn- 

cafe. The  plaintiff  brought  an  aiffion  of  trefpafs,   for 

taking  with  force  and  arms  7  Aug.  1731.  his  goods  and 
chattels,  Wz.  1 00  bufhcls  of  beans,  20  cabbages,  {'ic.  at 
Gofport  in  the  county  of  Southampton,  and  carried  them 
away,  to  his  damage  of  40/.  The  defendants  as  to  the 
force  and  arms,  &"(.•.  pleaded  Not  guilty  ;  upon  which  if- 
fue  was  joined  ;  and  as  to  the  reft  of  the  trefpafs  they 
juftify,  as  bailiffs  to  Richard  lord  bifhop  of  IVmchefter,  the 
taking  the  beans,  iSc.  in  a  piece  of  ground  called  Tlje 
Market-Place,  at  Gofport  in  the  faid  county  of  South- 
ampton, of  which  the  bifliop  was  feifed  in  right  of  his 
bifhoprick,  then  and  there  damage-feafant,  as  a  diftrefs, 
^'c.  The  plaintiff  replied,  \.\\2i\.}^mg  George  the  Firji  \iy 
his  letters  patent  dated  the  loth  of  April  in  the  third 
year  of  his  reign,  granted  to  Jonathan  then  lord  bldioj)  of 
IVincheJier  and  his  fucceffors,  that  they  might  have  and 
hold  three  markets,  upon  Tuefday,  Thurfday  and  Saturday, 
in  every  week  for  ever  at  Gofport  aforefaid,  for  buying 
and  felling  flefti,  fifti,  and  other  proviCions,  and  all  manner 
of  goods  and  merchandizes  commonly  bought  and  fold  in 
markets,  with  all  tolls  and  other  profits  to  thofe  markets 
belonging.  Then  he  fets  out,  that  before  the  time  when, 
y^.  viz.  Saturday  the  faid  7th  of  Auguji,  a  market  at 
Gofport  aforefaid,  in  the  faid  piece  of  ground  called  The 
Market-Place,  was  held  by  the  biftiop  of  JVtncheJier  by 
virtue  of  the  faid  letters  patent ;  and  that  the  plaintiff 
before  the  time  when,  i^c.  to  wit,  upon  the  faid  Saturday 
the  7th  of  Auguft,  did  bring  into  the  faid  piece  of  ground 
called  The  Market-Place  at  Gofport  aforefaid,  into  the 
faid  market  there  as  aforefaid  then  held,  the  goods  in  the 
declaration,  being  goods  commonly  bought  and  fold  in 
markets,  to  expofe  them  to  fale  and  to  fell  them  ;  and 
the  faid  goods  in  the  faid  piece  of  ground  in  the  market 
there  then  held  did  expofe  to  fale;  as  he  well  mi»lit; 
which  goods  were  in  the  faid  piece  of  ground  in  the  mar- 
ket aforefaid  fo  by  the  plaintiff  expofed  to  fale,  until  the 
defendants  of  their  own  wrong  afterwards,  viz.  the  faid 
7th  o'i  Augufi,  during  the  faid  market  fo  as  aforefaid  held, 
the  faid  goods  in  the  faid  piece  of  ground  in  the  faid 
market  fo  as  aforefaid  expofed  to  fale,  took  and  carried 
away,  ISc.  The  defendants,  after  having  prayed  and 
had  oyer  of  the  letters  patent  mentioned  in  the  replica- 
tion, by  which  the  markets  were  granted  to  ""Jonathan 
bi(hop  of  ff^inche/ler  and  his  fucceffors,  with  general  words 
of  all  tolls  and  other  profits  to  the  faid  maikets  belongino-, 
rejoin  and'  fay,  that  the  plaintiff,  before  and  at  the  time 
the  faid  goods  were  taken  at  Gofport  aforefaid,  unjuftly 
and  without  any  reafonable  caufe  claimed  to  brine  the 
faid  goods  into  the  faid  piece  of  ground  called  The  Market- 
Place  into  the  faid  market  there  held  and  to  be  held,  and 
to  lay  them  upon  tbe  ground  there,  and  to  expofe  them 
to  fale  and  fell  them  in  the  faid  market,  without  pay- 
ment of  any  toll  for  the  fame,  and  abfolutely  refufed  to 
pay  any  toll  for  the  fame  :  whereupon  the  defei,dants  as 
bailiffs  of  the  faid  bi(hop  of  IVincheJier  at  Gofport  aforefaid 
requefted  the  plaintiff  to  carry  his  faid  goods  in  the  de- 
claration mentioned  out  of  the  faid  piece  of  ground  called 
The  Market -Place  ;  but  the  plaintiff  then  and  there  re- 
fufed fo  to  do  ;  per  quod  -the  defendants,  a^  bailiff's  of  the 
faid  bifhop  of  JVinche/ier,  the  faid  goods  then  and  there 
took  damage-feafant  as  a  diftrefs  for  the  damage,  and  im- 
pounded them,  y<.-.  To  this  rejoinder  the  plaintiff  de- 
murred fpecially,  and  the  defendants  joined  in  demurrer. 

Mr.  Draper  for  the  plaintiff  argued,  that  judgment 
ought  to  be  given  for  him,  becaufe  it  appears  by  the  re- 
plication, that  the  plaintiff  carried«tl.e  goods  and  chattels 
mentioned  in  the  declaration  into  a  publick  market  to 
expofe  them  there  to  fale  and  10  (ell  tliem  :  that  in  publick 
markets  all  fubjefts  have  right  to  bring  in  their  goods  ; 
and  though  where  toll  is  due  they  will  be  obliged  to  pay 
the  toll,  yet  if  they  do  not,  that  will  not  make  them 
trefpaffers  for  bringing  in  their  goods,  nor  can  the  owner 

of 
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of  the  market  diftrain  them  damage- feafunt.  Cro.  Ellz. 
75.  The  Mayor  of  Launafon'i  Cik  ;  and  Cro.  Eii-z..  b28. 
Savjytr  v.  Wilkinfon;  where  it  was  held  by  the  court, 
that  the  ox-hide  brought  into  Leadenhall  market  and  fold, 
eould  not  be  diftrained  damage- feafunt .  And  as  10  the 
matter  infifted  upon  in  the  rejoinder  by  the  defendants,  that 
they  took  the  goods  for  not  paying  of  toll  ;  Mr.  Draper 
infifted,  thu  the  rejoinder  could  nut  be  fupported,  becaufe 
they  did  not  fliew,  that  any  and  what  toll  was  due,  which 
ought  to  be  fet  out,  that  the  court  might  judge  wliether 
the  toll  demanded  was  reafonable.  2  hiji.  222.  And 
that  toll  was  only  payable  by  the  buyer  without  fpecial 
cuftom,  which  was  not  pretended  in  this  cafe.  2  Injl. 
220,  221.  2  Lutw.  1329,  1336.  Ught  V.  Pym;  nnr 
that  any  toll  was  demanded  by  the  defendants  o\  the 
plaintiff  in  particular.  And  Mr,  ferjeant  Belfield,  who 
was  counfel  for  the  defendants,  gave  up  the  rejoinder  as 
naughf,  and  not  to  be  maintained  ;  but  then  he  took  ex- 
ceptions to  the  replication,  that  that  had  not  avoided  the 
matter  pleaded  in  bar,  becaufe  he  infifted  upon  it  that  the 
plaintiff  ought  to  pay  ftallage,  or  fhew  that  he  had  ten- 
dred  it,  otherwife  he  could  not  bring  his  goods  into  the 
market;  and  cited  2  Roll.  Abr.  123.  Mich.  15  Jac. 
B.  R.  Newington  Fair's  cafe  ;  where  it  was  held,  if  J. 
has  a  fair  in  a  place,  thofe  who  have  their  houfes  next 
adjoining  to  the  fair,  cannot  lawfully  open  their  (hops 
to  fell  their  goods  in  the  fair,  but  ftallage  is  due  for  it, 
for  they  cannot  take  any  benefit  of  the  fair  without  pay- 
ing the  duties  which  belong  to  him  that  purchafed  the 
fair,  and  ftallage  and  pickage  is  incident  to  the  foil  in  a 
market  or  fair,  Moore  474.  Heddy  v.  Wheelhoufe :  and 
therefore  it  appearing  by  the  defendant's  plea,  that  the 
place  where,  £?>.  was  the  bifhop  of  JVincheJhr's  freehold, 
and  that  the  plaintiff  brought  his  goods  into  the  market ; 
yet  fince  it  did  not  appear,  that  he  had  paid  or  tendred 
ftallage,  the  defendants  might  lawfully  take  them  as  a 
diftrefs  for  damage- feafant^  for  the  plaintiff  was  thereby 
become  a  trefpafter  ab  initio. 

But  to  this  Mr.  Draper  for  the  plaintiff  anfwered,  that 
the  defendants  have  no  where  (hewn,  ftallage  was  de- 
manded and  refufed,  but  rely  only  upon  non-payment  of 
toll  in  their  rejoinder;  and  farther,  that  if  it  was  due 
and  demanded,  yet  the  not  paying  it  would  not  make  the 
plaintiff  a  trefpaffer  ab  initio.  So  is  Six  Carpenters  cafe, 
8  Co.  146.  b.  that  nonfeafance,  where  a  man  does  an  adl 
by  authority  in  law,  as  in  this  cafe  where  the  plaintiff 
carried  his  goods  to  fell  into  market,  will  not  make  him 
a  trefpafter  ab  initio;  but  if  ftallage  was  due,  the  defen- 
dants ought  to  have  an  ad^ion  or  proper  remedy  for  that, 
and  not  diftrain  the  goods  damage- feafant.  And  as  to 
the  principal  cafe,  he  relied  on  the  cafes  in  Cro.  Eliz. 
75  £5?  628.  as  in  point;  of  which  opinion  were  my  bro- 
thers Page  and  Probyn,  and  myfelf,  brother  Lee  being 
abfent  for  licknefs  ;  and  judgment  was  given  for  the 
plaintiff,  nifi,  isfc.  June  the  16th  this  term.  But  it  was 
never  moved  again.      Lord  Rayin.  1589. 

If  the  King  or  any  of  his  progenitors  have  granted  to 
any  to  be  difcharged  of  toll,  either  generally  or  fpecially  ; 
this  grant  is  good  to  difcharge  him  of  all  tolls  to  the 
King's  own  fairs  or  markets,  and  of  the  tolls,  which  to- 
gether with  any  fair  or  market  have  been  granted  after 
fuch  grant  of  difcharge  ;  but  cannot  difcharge  tolls  for- 
merly due  to  fubjedts  either  by  grant  or  prefcription.  2 
In/f.  221. 

Alfo  the  King  bimfelf  ftiall  not  pay  toll  for  any  of  his 
goods  ;  and  if  any  be  taken,  it  is  puniftiable  within  the 
ftatute  IFe//ni.  1.   cap.  31.      2  /«/?.  221. 

So  tenants  in  ancient  demefne  are  free  and  quit  from 
all  manner  of  tolls  in  fairs  and  markets,  whether  fuch 
tenant  hold  in  fee,  or  life,  years,  or  at  will.  •  4  h/f.  269. 
2  h/l.  221.      I  Rol.  Jbr.  321. 

But  this  privilege  does  not  extend  to  him  who  is  a 
merchant,  and  gets  his  living  by  buying  and  felling,  but 
is  annexed  to  the  perfon  in  refpeft  of  the  land,  and  to 
thofc  things  which  do  grow  and  are  the  produce  of  the 
land.  F.  N.  B.  22S.  2  Leon.  191.  Cro.  Eliz.  227^. 
2  Inji.  221.      I  Rol.  Abr.  321-2. 

For  the  encouragement  of  trade,  and  to  render  con- 
trails in  fairs  and  markets  fecure,  by  ijie  Common  law, 
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every  fale  made  in  a  fair  or  market  overt  transfer'^  a 
complete  property  in  the  thing  fold  to  the  vendee;  fo  that 
liowever  injurious  or  illegal  the  title  of  the  vendor  maybe, 
yet  the  vendee's  is  good  againft  all  men.  Latch  144. 
2  Injt.  713. 

But  this  general  rule,  that  a  fale  in  a  market  changes 
the  property,  niuft  be  underftood  with  the  following  le- 
ftr  (Stions :  I.  That  this  fale  in  a  market  overt  fliall  not 
bind  the  King,  altho'  it  bindeth  all  others,  as  infants, 
feme;  coverts,  non  compos.,  beyond  fea,  or  in  piifoii,  and 
whether  they  were  poffeffed  of  ihem  in  their  own  right 
or  as  executors  or  adminiftrators.      2  Infl.  713. 

2.  That  though  all  fairs  and  markets  are  overt,  yet 
the  fale  muft  be  in  fome  open  place,  as  in  a  (hop,  and 
not  in  a  warehoufe,  or  other  private  part  of  the  houfe, 
fo  that  people  who  go  alorg  may  fee  what  is  a-doing  ; 
and  therefore  if  the  ftiop  door  or  window  be  fo  fliut,  that 
the  goods  cannot  be  feen,  this  alters  no  property.  5  Co. 
83.  Bijhop  of  IVorceJier's  cafe.  I  And.  344.  S.  C.  and 
S.  P.  Moor  360.  S.  C.  and  5.  P.  Poph.  84.  S.  C. 
and  S.  P.     Cro.  Eliz.  454.  S.  P.     8  Co.  127.  S.  P. 

3.  The  things  bought  muft  be  of  the  nature  and  qua- 
lity of  thofe  which  the  buyer  deals  in  ;  and  therefore  if 
plate,  ^c.  are  bought  in  a  fcrivener's  ftiop  in  London^ 
this  alters  no  property,  and  the  true  owner  may  maintain 
trover  for  them.  5  Co.  83.  cafe  of  market  overt,  de- 
termined at  the  Old  Bailey,  by  Popham,  Egerton,  Ander- 
fon,  Brian,  and  others.  Poph.  84.  S.  C.  and  5.  P. 
Cro.  Eliz.  454.  S.  C.  and  5.  P.  by  the  name  of  Bi/lop 
oflVorceJhr\  cafe.  I  And.  344.  5.  C.  and  5.  P.  Moor 
360.  S.  C.  and  5.  P.  and  there  faid  that  the  law  is  the  fame, 
if  horfes  are  fold  in  Cheapjide,  or  fhop-goods  in  Smithfield, 
Cro.  "Jac.  68,   69.   Taylor  and  Chamber,  S.  P.  adjudged. 

And  by  the  i  'Jac.  i.  cap.  21.  it  is  enabled.  That  no 
fale,  exchange,  pawn,  or  mortgage  of  any  jewel,  plate, 
apparel,  houftiold  ftuff,  or  other  goods,  of  what  kind, 
nature,  or  quality  foever  the  fame  ftiall  be  of,  and  that 
ftiall  be  wrongfully  or  unjuftly  purloined,  taken,  robbed  or 
ftolen  from  any  perfon  or  perfons,  or  bodies  politick, 
and  which  at  any  time  hereafter  ftiall  be  fold,  uttered, 
delivered,  exchanged,  pawned,  or  done  away  within 
the  city  of  London,  or  liberties  thereof,  or  within  the 
city  of  Wejiminjier,  in  the  county  of  Middlefex,  or 
within  Southward,  in  the  county  of  Surry,  or  within 
twelve  miles  of  the  faid  city  of  London,  to  any  broker  or 
brokers,  or  pawn-takers,  by  any  ways  or  means  whatfo- 
ever,  diredfly  or  indirely,  fliall  work,  or  make  any 
change  or  alteration  of  the  property  or  intereft  of  and 
ffom  any  perfon  and  petfons,  or  body  politick,  from 
whom  the  fame  jewels,  plate,  apparel  houfliold  ftuff  or 
goods,  were  or '(hall  be  wrongfully  purloined,  taken, 
robbed  or  ftolen. 

4.  The  goods  muft  be  fold,  and  a  valuable  confidera-' 
tion  aftually  paid  for  them.     2  Inji.  713, 

5.  If  the  buyer  knows  at  the  time  of  the  fale  that  the 
owner  has  not  the  abfolute  property  ;  this  will  not  bar 
the  right  owner.  2  Infi.  713.  2  And.  1 15.  and  3  Co. 
78.  b.  S.  P. 

6.  The  fale  muft  be  without  covin,  or  any  combina- 
tion between  the  buyer  and  feller,  to  defraud  the  true 
owner.  2  Infi.  713.  2  And.  315.  and  3  Co.  78.  b. 
S.  P. 

7.  If  a  fale  be  made  of  goods  by  a  flranger  in  a  mar- 
ket overt,  whereby  the  right  of  yf.  is  bound  ;  yet  if  the 
feller  acquireth  the  goods  again,  A.  may  take  them  again, 
becaufe  he  was  the  wrong-doer,  and  he  fliall  not  take  ad- 
vantage of  his  own  wrong.      2  InJi.  713. 

8.  There  muft  be  a  fale  and  contract,  and  therefore  a 
fale  to  a  man  of  his  own  goods  in  market  overt  bindeth 
not ;  and  likewife  a  fale  in  market  oyert  by  an  infant 
of  fuch  tendernefs  of  age,  as  it  may  appear  to  the  buyer 
that  he  is  within  age,  or  by  a  feme  covert,  if  the  buyer 
know  her  to  be  a  feme  covert,  unlefs  for  fuch  things  as 
ftie  ufually  trades  for,  or  by  the  confent  of  her  huftband, 
bindeth  not.      2  Inji.  713. 

9.  The  contract  muft  be  originally,  and  wholly  made 
in  the  market  overt,  and  not  to  have  the  inception  out  of 
the  market,  and. the  confummation  in  the  market.     2 

t"J^-  7>3>  714.  ^^ 

10.  Th« 
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10.  The  fale  muft  not  be  in  the  night,  but  between 
fun-rifing  and  fun-fet ;  but  a  fale  made  in  the  nisht  is 
good  to  bind  the  parties,  but  not  a  ftranger.      2  Inji.  714. 

Here  alfo  we  muft  obferve,  that  at  Common  law  there 
was  no  reftitution  of  goods  on  any  profecution  whatfo- 
ever,  except  on  an  appeal  of  larceny  ;  but  to  remedy  this 
inconveniency,  and  to  encourage  the  profecuting  of  fe- 
lon?, by  flat.  2  1  H.%.  cap.  11.  it  is  enafted,  "  That 
if  any  felon  or  felons  do  rob,  or  take  away  any  money, 
goods  or  chattels  from  any  of  the  King's  fubjefts,  from 
their  perfons,  or  otherwife  within  this  realm,  and  there- 
of the  faid  felon  or  felons  be  indifted,  and  after  arraigned 
of  the  faid  felony,  and  found  guilty  thereof  or  otherwife 
attainted  by  reafon  of  evidence  given  by  the  party  fo  rob- 
bed, or  owner  of  the  faid  money,  goods  or  chattels,  or 
by  any  other  by  their  procurement,  that  then  the  party 
fo  robbed,  or  owner,  (hall  be  reftored  to  his  faid  money, 
goods  and  chattels ;  and  that  as  well  the  juftices  of  gaol 
delivery,  as  other  juftices  before  whom  any  fuch  felon 
fhall  be  found  guilty,  or  otherwife  attainted  by  reafon  of 
evidence  given  by  the  party  fo  robbed,  or  owner,  or  by 
any  other  by  their  procurement,  have  power  by  the  faid 
aifl  to  award  from  time  to  time  writs  of  reftitution  for 
the  faid  money,  goods  or  chattels,  in  like  manner  as  tho' 
any  fuch  felon  or  felons  were  attainted  at  the  fuit  of  the 
party  in  appeal."     2  Hawk.  P.  C.    170,    171. 

Since  this  ftatute  it  has  been  the  practice  to  reftore  the 
goods  ftolen,  upon  the  conviflion  of  the  offender,  to  the 
profecutor  of  the  indictiTient,  notwithftanding  any  fale 
of  them  in  a  market  overt  ;  but  he  can  be  reftored 
to  no  goods  but  thofe  mentioned  in  the  indidment.  Ke- 
Ipg  35>  48.     2  InJi.  714. 

As  to  the  changing  the  property  of  horfes  by  a  fale  in 
a  fair  or  market  overt,  the  fame  is  provided  agaiuft  by 
the'2  tf  3  P.  £3"  A'l.  cap.  7.  and  the  31  EUz.  But  more 
cfpecially  by  the  31  EUz.  cap.  12,  by  which  it  is  enaft- 
ed,  "  That  no  perfon  fiiall,  in  any  fair  or  market,  fell, 
give,  exchange,  or  put  away  any  borfe,  mare,  gelding, 
colt  or  filly,  unlefs  the  toll-taker  there,  or  (where  no  toll 
is  paid)  the  book-keeper,  bailiff,  or  the  chief  officer  of 
the  fame  fair  or  market,  fliall  and  will  take  upon  him 
perfe£t  knowledge  of  the  perfon  that  fo  (hall  fell,  or  of- 
fer to  fell,  give,  or  exchange  any  horfe,  is^c.  and  of  his 
true  ch  iftian  name,  furname,  and  place  of  dwelling  or 
rcfiancy,  and  (hall  enter  all  the  fame  his  knowledge  in  a 
book  there  kept  for  fale  of  horfes,  or  elfe  that  he  fo  fel- 
ling or  offering  to  fell,  give,  exchange,  or  pay  away  any 
horfe,  l^c.  (hail  bring  unto  the  toll- taker,  or  other  officer 
aforefaid,  of  the  fame  fair  or  market,  one  fufficient  and 
credible  perfon,  that  can,  (hall,  or  will  tellify,  and  de- 
clare unto,  and  before  fuch  toll-taker,  book  keeper,  or 
other  officer,  thit  he  knoweih  the  party  that  fo  felleth, 
giveth,  or  cxchan^eth,  or  putteth  away  fuch  horfe,  Wf. 
and  his  true  name,  furname,  myftery  and  dwelling  place, 
and  there  enter,  or  caufe  to  be  entred  in  the  book  of  the 
faid  toll- taker  or  oflicer,  as  well  the  true  chiiftian  name, 
furname,  myftery,  and  place  of  dwelling  or  refiancy  of 
him  that  fo  (elleth,  giveth,  exchangeth,  or  putteth  away 
fuch  horfe,  l^c.  as  of  him  that  fo  fhall  teftify  or  avouch 
bis  knowledge  of  the  fame  perfon,  and  (hall  alfo  caufe  to 
be  em  red  the  very  true  price- or  value  that  he  (hall  have 
for  the  feme  horfe,  iJc.  and  that  no  perfon  (hall  take 
upon  him  to  avouch,  teftify  or  declare,  that  he  knoweth 
the  party  that  fo  fliall  offer  to  fell,  give,  exchange,  or 
put  away  fuch  horfe,  i^c.  unlefs  he  do  indeed  truly  know 
the  fame  party,  and  fliall  truly  declare  to  the  toll-taker, 
or  other  offic<;r,  as  well  the  chriftian  name,  furname, 
myftery,  and  place  of  dwelling  and  refiancy  of  himfelf, 
as  of  bim,  of  and  for  wh>m  he  maketh  fuch  teftimony 
and  avouchment,  and  that  no  toll-taker,  or  other  perfon 
keeping  any  hook  of  entry  of  any  fale,  gift,  exchange, 
or  jautting  away  of  any  horfe,  i^c.  unlefs  he  knoweth 
Ae  party  that  fo  felleth,  giveth,  exchangeth,  or  putteth 
away  any  fuch  horfe,  i^c.  and  his  true  chriftian  name, 
furname,  myftery,  and  place  of  his  dwelling  or  lefiancy, 
or  the  par,ty  that  fhall  and  will  teftify  and  avouch  his 
knowledge  of  the  (ame  perfon  fo  felling,  i^c.  and  fuch 
horfe,  iSc.  and  his  true  chriftian  name,  fs'c.  and 
ftall  make  a  oerfctEt  entry  into  the  faid  book,  of  fuch 
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his  knowledge  of  the  perfon,  and  of  the  name,  ^c.  and 
alfo  the  true  price  or  value,  that  ftiall  be  bona  fide  taken 
or  had  for  any  fuch  horfe,  i^c.  fo  fold,  given,  l^c.  fo 
far  as  he  can  underftand  the  fame ;  and  then  give  to  the 
party  fo  buying,  iSc.  fuch  horfe,  i^c.  requiring,  and 
paying  two-pence  for  the  fame,  a  true  and  perfeft  note 
in  writing,  of  all  the  full  contents  of  the  fame,  fub- 
fcribed  with  his  hand,  on  pain  that  every  perfon,  that  fo 
(hall  fell,  I3c.  any  horfe,  ta'r.  without  being  known  to 
the  toll-taker,  or  other  officer,  or  without  bringing  fuch 
avoucher  or  witnefs,  caufing  the  fame  ta  be  entred  as 
aforefaid,  and  every  toll-taker,  bor.k;  keeper,  or  other 
officer  of  fail  or  market  offending  in  the  premifi'es,  con- 
trary to  the  true  meaning  aforefaid,  (hall  forfeit  for  every 
fuch  default,  the  fum  of  5  /.  but  alfo  that  every  fale, 
gift,  i^c.  of  any  horfe,  iSc.  not  ufed  in  all  points  ac- 
cording to  the  true  meaning  aforefaid,  ftiall  be  void;  the 
one  half  of  all  which  forfeitures  to  be  to  the  Queen's  Ma- 
jefty,  her  heirs  and  fuccefl"ors,  and  the  other  half  to  him 
or  them  that  will  fue  for  the  fame." 

And  by  Sia.  4.  it  is  enaded,  "  That  if  any  horf?, 
yc.  fliill  be  ftolen,  and  afterwards  (hall  be  fold  ifi  open 
fair  or  market,  and  the  fame  fliall  be  ufed  in  all  points 
and  circumftances  as  aforefaid,  that  yet  neverthelefs  the 
fale  of  any  fuch  horfe,  i^c.  within  fix  months  next  af- 
ter the  felony  done,  fliall  not  take  away  the  property  of 
the  owner  from  whom  the  fame  was  ftolen,  fo  33  claim 
be  made  within  fix  months  by  the  party  from  whom  th? 
fame  was  ftolen,  or  by  his  executors  or  adminiftrators,  or 
by  any  other,  by  any  of  tl.eir  appointment,  at,  or  in  the 
town  or  parifti,  where  the  fame  horfe,  i^c.  fliall  be 
found,  before  the  mayor,  or  other  head  officer  of  the 
fame  town  or  parifti,  if  the  fame  horfe,  l£c.  happen 
to  be  found  in  any  town  corporate  or  market  town,  or 
elfe  before  any  juftice  of  peace  of  that  county  near  to 
the  place  where  fuch  horfe,  l^c.  fliall  be  found,  if  it  be 
out  of  a  town  corporate  or  market- town,  and  fo  as  proof 
be  made  within  forty  days  then  next  enfuing,  by  two 
fufficient  witneffes  to  be  produced  and  depofed  before  fuch 
head  officer  or  juftice,  (who  by  virtue  of  this  adl  fliall  have 
authority  to  minifter  an  oath  in  that  behah)  that  the  pro- 
perty of  the  fame  horfe,  i£c.  {o  claimed,  was  in  the 
party,  by,  or  from  whom  fuch  claim  is  made,  and  was 
ftolen  from  him  within  fix  months  next  before  fuch  claim, 
or  any  fuch  horfe,  l^c.  but  that  the  party,  from  whom  the 
faid  horfe,  l^c.  was  ftolen,  his  executors  or  adminiftra- 
tors, (hall  and  raay  at  all  times  after,  notwithftandin» 
any  fuch  fale  or  fales  in  any  fair  or  market  thereof  made, 
have  a  propeny  and  power  to  have,  take  again,  and  en- 
joy the  faid  horfe,  i^c.  upon  payment,  or  readinefs  or  of- 
fer to  pay  the  party,  that  fliall  have  the  pofleffion  and  in- 
tereft  of  the  fame  horfe,  i^c.  if  he  will  receive  and  ac- 
cept it,  fo  much  money  as  the  fame  party  fliall  depofe  and 
fwear  before  fuch  head  ofljcer  or  juftice  of  peace,  (who 
by  virtue  of  this  a£l  (hall  have  authority  to  minifter  and 
give  an  oath  in  that  behalf)  that  he  paid  for  the  ftmj; 
bona  fide  without  fraud  or  collufion." 

See  l^ojfejs,  ^ac&ct. 

ifait,  (Fa£ium,)  A  deed,  which  is  a  writing  fealed 
and  delivered  to  prove  and  teftify  the  agreement  of  the 
parties,  whofe  deed  it  is,  and  confifts  of  three  principal 
points,  writing,  fealing,  and  delivery.  By  uiriting  are 
fliewed  the  parties  names  to  the  deed,  their  dwellingr 
places,  degrees,  thing  granted,  upon  what  confideration, 
the  eftate  limited,  the  time  when  granted,  and  whether 
fimply,  or  upon  condition,  isfc.  2.  Sealing  is  a  further 
teftimony  of  their  confents,  as  appears  by  thefe  words. 
In  witnefs  whereof,  i^c.  In  cujus  rei  te/Iimonium,  t^c. 
without  which  the  deed  is  infufficient.  In  the  time  of 
the  Saxons  our  anceftors,  they  only  fubfcribed  their  names, 
commonly  adding  the  fign  of  the  crofs,  and  in  the  end 
fet  down  a  great  number  of  witneffes,  not  uftng  any  kind 
of  feal  j  which  fafhion  continued  until  the  Norman  con- 
queft;  whofe  cuftom  by  little  and  little  prevailing,  brought 
in  the  ufe  of  feals.  The  fifft  fealed  charter  in  England, 
is  fuppofed  to  be  that  of  Edward  the  ConfeJJor  to  the  abber 
of  Wejlminjier,  which  he,  being  educated  in  Normandy, 
brought  thence :  This  change  is  mentioned  by  Ingnlphus, 
who  came  in  with  the  Coni^ucrpr^  in  thefe  wwds,  Nor- 
C  manni 
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manni  chirographorum  ccnp^ior.cm  (cum  cruc'ibui  aurch-  ^ 
cliis  fignacuUs  facrh  in  Anglla  firmari  Jolitam)  In  ccram 
imprejfam  mutant,  modumq;  fcntendi  Anglicum  rejichint  : 
But  this  cuftom  was  at  firft  ufed  only  by  the  nob.lity,  as 
appears  in  tiie  hiftory  of  Battel- Abbey,  where  Richard 
Lucy  chief  juftice  of  England,  in  the  time  of  Hen.  2.  is 
reported  to  have  blamed  a  mean  perfon  for  ufmg  a  feal, 
which  (he  faid)  pertained  only  to  the  nobility;  yet,  in 
Edward  the  Th'irSi  time  feals  became  very  common,  ac- 
cording to  every  man's  fancy.  3.  Delivery,  though  it  be 
fet  laft,  is  not  the  leaft ;  for  after  a  deed  is  written  and 
fealed,  if  it  be  not  delivered,  it  is  to  no  purpofe  :  And  in 
all  deeds,  care  muft  be  taken  that  the  delivery  be  well 
proved.  Cawell,  edit.  1727.  See  2?efD,  and  12  Vin. 
Abr.   tit.   Faits  or  Deeds. 

^ait  CUronc,  (Fr.)  Is  a  deed  of  bargain  and  fale,f5ff. 
and  forging  the  enrollment  of  it  is  a  great  mifdemeanor, 
but  not  forgery  within  the  flat.  5  Eliz.      I  Keb.  568. 

JfaitOltrS,  (a  French  word  antiquated  ;  for  the  mo- 
dern French  is  faifeur,  L  e.  faSfor)  Is  ufed  in  the  flat. 
7  R.  2.  cap.  5.  in  the  evil  part,  fignifying  a  bad  doer; 
or  it  may  not  improbably  be  interpreted  an  idle  liver, 
taken  from  faitardife,  which  fignifies  a  kind  of  fleepy 
difeafe,  proceeding  from  too  much  fluggiflinefs,  which  the 
Latins  call  veternus :  for  in  the  faid  ftatute  it  feems  to 
be  fynonymous  with  vagabond.  Termes  de  la  ley.  Cowell, 
edit.  1727. 

jFalcatUra,  One  day's  mowing  or  cutting  grafs.  Fal- 
care  prata,  to  cut  or  mow  down  grafs  in  meadows  hay'd, 
or  laid  in  for  hay,  was  a  cuftomary  fervice  for  the  lord 
by  his  inferior  tenants  ;  falcalura  una,  was  the  duty  of 
one  time  mowing  ;  falcator  was  the  fervile  tenant,  per- 
forming this  labour;  falcata  was  the  grafs  frefli  mow'd, 
and  laid  in  fwathes.     See  Kemicfs  Ghjfary  in  Falcare. 

^alrO,  A  falcon,  falconarius,  a  falconer,  Falco  gen- 
tilis,  a  jer-falcon,  falca  fpuarius,  a  fparrow-hawk.  King 
John,  in  the  14th  \ear  of  his  reign,  granted  to  Owen  Fitz 

David,  and  Griff n  Fitz  Rodher tria  cantreda  tenenda 

per  fervitia  fubfcripta unam  mciam  canum  per  annum, 

gi?  decern  leporarios,  (^  omnes  accipitres  iff  falcones  gentiles 
Sc  fpuarios  diSiorum  trium  cantredorum. Pat.  14  Joh. 

JfittOa,  A  fheepfold,  Et  quod  eves  Jint  hvanrcs  ^  cu- 
hantes  in  propria  falda  canonicorum  pradiilorum.  Rot. 
Cart.  16  Hen.  3.   m.  6.    , 

iFalBagC,  ( Faldagium,)  Is  a  privilege  which  anciently 
feveral  lords  referved  to  themfelves,  of  fetting  up  folds  for 
(heep  in  any  fields  within  their  manors,  the  better  to 
manure  them  ;  and  this  not  only  with  their  own,  but 
their  tenants  fheep,  which  they  called yi-t?^ /a/i/?.  This 
faldage  in  fome  places  they  call  a  fold-courfe,  or  free-fold, 
and  in  fome  old  charters  faldfoca,  that  is,  libertas  falda 
or  faldagii.  Rogerus  Rujlcng  comcffit  ecclefiee  B.  Maria: 
de  JVirnondham  40  acras  term  in  Scarnebrune,  cum  dimi- 
dia  fald-foca,yi:.  Cartular.  Monaflerialis  Ecclefix  Prffi- 
di£l.  pag.  48.  De  faldagio  habendo  ad  ducentos  bidentes; 
ad  plus,  in  villa  de  Atheburg.  Mon.  Angl.  2  par.  fol. 
275.3. 

iTalOaCIurfllg,  A  fheep-walk  or  feed  for  deep.  2 
Ventris  139. 

_5?altiata,  A  flock  or  fold  of  (heep,  as  many  as  were 
ufually  folded  in  one  cote,  pen,  or  fold.  Cowell,  edit. 
1727. 

J?alDfCV,  or  jfalDfce,  A  compofuion  paid  by  fome 
cuftomary  tenants,  tiiat  they  might  have  liberty  to  fold 
their  own  flieep  upon  their  own  land.  IV.  M.  tenet  ix. 
acras  terra  cujlumariee  in  Bojbury  tf  quoddam  malendmum 
aquaiicum  ad  voluntatem  domini,  IS  debet  quafquam  confue- 
tudines,  viz.  tak,  tf  toll,  IS  faid  fey,  ^  fanguincm  fuum 
emere.  Liber  nijer  Heref.  fol.  158.  See  JraitiafrC. — 
The  liberty  of  folding  or  penning  (heep  by  night,  is  flill 
in  Norfolk  called  faldage.     Cowell,  edit.  1727. 

i^alDs^jang^pCnpnj,  Is  the  money  paid  by  the  tenant 
to  the  lord  of  the  foil,  that  he  may  be  exempted  from 
fecia  falda,  i.  e.  from  folding  his  (heep  in  the  lord's  fold. 
Cowell,  edit.  1727. 

jFalBittCJ,  The  higheft  feat  of  a  bifhop,  inclofed  with 
a  lettice.     Cwell,  edit.  1727. 

JFalDiBUttl),  Signifies  a  perfon  of  age,  that  he  may  be 
of  fome  decennary ;  from  the  Saxon  faid,  decuria,  and 
worth,  dignus.     Du  Frefne.     See  ^canhplcHge. 


F     A     L 

3^i\UTaC,  (Lat.  phalera)  Cum  bigis  &  cwris  W  cateris 
filcrts.  2  Mon.  Angl.  fol.  256.  b.  The  tackle  and 
furniture  of  a  cart  or  wain. 

5^alcfia,  A 'great  rock.  Conceffi  quod  habeant  longam 
viam  Juper  fjlefiam  petrarits  per  totam  longitudinem  diili 
falefii.     Mon.   2  torn.  pag.  165. 

j}S"\ICfta,  and  Jfnla^ia,  (Fr.  falaize,)  A  bank,  hill, 
or  d.jwn,  by  ihe  lea-fide.     Coke  on  Littleton,  fol.  ^.b. 

i?alk#l(lU5,    alias   ftOlMnXlf},      See  CopjJljo'lO  and 

iraUoiu?ian5,  (Saxon  fealta.)  See  (Saarectum. 

J^allUJtt,  A  fort  of  land.  De  duahus  acris  iS  viginll 
faliis  in  Lairiwait.     Mon.  Angl.   2  torn.   fol.  425, 

ifiiltnotum,  iFalcljcfmoca,  ipolfeniotc,  From  Sax. 

folk,  people,  and  mote  or  gemot e,7icon\tui\on  or  afl'embly; 
fo  that  a  folkmote  was  a  general  word  for  a  common 
meeting  or  general  affembly  of  the  people,  and  did  ex- 
tend to  three  feveral  kinds  of  popular  concourfe.  i.  It 
fignified  a  common  council  of  all  the  inhabitants  of  a 
city,  town,  or  borough,  and  was  then  otherwife  called 
burgmote  or  portmote,  conven'd  often  by  found  of  bell, 
called  mote-hell,  to  the  mote-hall  or  mote-houfe.  Or,  2. 
It  was  applied  to  a  large  congrefs  of  all  the  free  tenants 
within  a  county,  called  the  Jliire-mote,  where  formerly 
all  knights  and  military  tenants  did  their  fealty  to  the 
King,  and  elefted  their  annual  flierifF  on  OBoher  i.  'till 
this  popular  eleflion,  to  avoid  tumultuary  riots,  was  de- 
volved to  the  King's  nomination,  anno  13 15.  3  Edw.  2. 
after  which  the  city  Folkmote  was  fwallowed  up  in  a  felecl 
community  or  common  council,  and  the  county  folkmote 
into  the  flierlfF's  turn  and  affizes.  But  3.  The  word 
folkmote  was  fometimes  of  a  lefs  extent,  and  denoted  any 
kind  of  populous  and  publick  meeting,  as  of  all  tenants  at 
the  court  leet  or  baron  of  their  lord.  So  as  to  a  charter 
of  Wido  de  Meriton,  about  10  Hen.  2.  Tejles  donationis 
funt  Falco  facerdos  de  Meriton,   Luvellus  de  Hofpath,  tS 

totum  falmorum  meorum  hominum  iS  fuorum. Paroch. 

Antiq.  p.  120.     See  jrolkmotf. 

^alfC  action,  if  brought  againft  one  whereby  he  is 
caft  into  prifon,  and  dies  pending  the  fuit,  the  law  giveth 
no  remedy  in  this  cafe,  becaufe  the  truth  or  falftiood  of 
the  rHBtter  cannot  appear  before  it  is  tried.  And  if  the 
plaintiff  be  barred  or  nonfuited,  at  Common  law,  regu- 
larly all  the  punifhment  is  amercement,  i  Jenk.  Cent. 
161. 

ifalfe  tiatnt.  Is,  where  a  man  claims  more  than  his 
due  :  As  the  prior  of  Lanca/ler,  by  reafon  of  a  charter,  had 
the  tenth  of  all  the  venifon,  viz.  In  came  tantum  fed  non 
in  corio  :  And  becaufe  he  made  3.  falfe  claim,  and  faid  that 
he  ought  to  have  the  tenth  of  all  venifon  within  the  foreft 
of  Lanca/icr,  as  well  in  came  as  in  corio  ;  therefore  ha 
was  in  mifericordia  de  decima  venationis  fua  in  corio  rwn 
percipiendo.     Manwood's  Foreft  Laws,  cap.  25.  num.  3. 

ifalfC  impjtfonment,  (Falfum  imprifonamemum,)  Is  a 
trefpafs  committed  againft  a  man  by  imprifoning  him 
without  lawful  caufe  :  It  is  alfo  ufed  for  a  writ  which 
is  brought  upon  this  trefpafs.  F.  N.  B.  fol.  86,  88. 
Cowell. 

Where  a  court  hath  jurifdiflion  of  a  caufe,  altho'  the 
proceedings  are  invcrfo  ordine,  yet  for  an  arreft  and  im- 
prifonment  an  adtion  will  not  lie;  as  for  a  capias  againft 
an  earl ;  but  where  the  court  hath  no  jurifdi<3ion,  thea 
'tis  coram  non  judice,  and  the  adion  lies.  10  Rep.  75. 
Cafe  of  the  Marjhalfea, 

If  an  ofScer  hath  a  warrant  upon  a  ca.  fa.  againfl  a 
countefs,  and  he  arrefts  her,  an  aflion  of  falfe  imprifon- 
ment  vi'ill  not  lie,  becaufe  he  is  not  to  examine  the  ju- 
dicial zSt  of  the  court,  but  to  obey  ;  but  if  the  arreft  is 
upop.  a  feigned  aftion  out  of  the  counter,  in  fuch  cafe  the 
adion  lies.  6  Rep.  56.  Countefs  of  Rutland's  cafe. 
Moor-jbs.  S.C. 

King  Edw.  6,  incorporated  the  town  of  5/.  Albans,  and 
gave  them  power  to  make  by-laws ;  the  term  was  kept 
there,  and  the  mzyor,iSc.  with  the  afTent  of  the  plaintiff, 
who  was  one  of  the  burgefTes,  affefTcd  every  inhabitant  in 
a  certain  fum,  for  the  charges  in  erefiing  courts  there, 
and  if  any  oiie  refufed  to  pay,  that  he  (hould  be  impri- 
foned  ;  the  plaintiff  refufing  to  pay,  iSc.  was  committed, 
and  in  action  of  falfe  imprifonment  brought  againft  the 
mayor,  he  juftified  under  this  by-law  j  but  it  was  ad- 
judged 
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Judged  againfl  him,  becaufe  it  was  a  by-law  againfi:  Mng- 
■na  Charta,  ^lod  nuilin  liber  homo  imprifcnetur,  (Jc.  5  Rep. 
64.  C/eri's  cafe. 

By  the  ftatute  14  Hen.  8,  No  man  is  to  pra£life  phyfic 
in  London,  or  within  feven  miles  thereof,  uniefs  allowed 
by  the  prcfiJent  and  cenfors  of  the  college  of  phyficians, 
and  that  there  fliould  be  four  cenfors  every  year,  who  fhould 
punifli  by  fine, amerciaments  and  imprifonment,  for  offences 
by  thofe  who  pra£lifed  in  mn  bene  exequendo^  faciendo  (J 
■utendo  facultate  medicina.  Dr.  Bonham  being  a  graduate. 
in  Oxford,  praftifed  phyfick  in  London,  and  being  fum- 
moncd  to  appear  before  the  prefident  and  cenfors,  he  told 
them,  he  would  pradiife  without  their  leave,  for  which 
they  fined  and  committed  him  to  the  counter,  without 
bail ;  and  in  an  aftion  of  fall'e  imprifonment,  adjudged, 
that  they  had  not  purfued  their  authority  either  in  the 
perfons  committing,  or  in  the  offence  for  which  they 
had  cimmitted  T)r.  Bonham;  becaufe  the  cenfors  had  only 
authority  to  commit,  and  here  the  commitment  was  by 
the  prefident  and  cenfors;  and  he  was  committed  for 
faying  he  would  praflife  without  their  leave,  when  they 
had  only  authority  to  fine  and  commit  pro  non  bene  utendo 
facultate  mediclncc.     8  Rep.  114.     Dr.  Bonham's  cafe. 

In  an  aftion  of  falfe  imprifonment,  the  defendant  ju- 
flifieii,  fetting  forth,  that  the  Lord  Mayor  of  London  was 
a  jultice  of  peace,  and  that  the  defendant  was  a  ferjeant 
at  mace,  and  that  the  Lord  Mayor  commanded  him,  pro 
diverfis  caufts  eidem  majori  bene  cognitis,  to  arrefl  and  im- 
prifon  the  plaintiff,  fiff.  adjudged  no  good  plea,  becaufe  it 
did  not  appear,  whether  the  command  was  as  he  was 
Lord  Mayor,  or  a  juftice  of  peace,  or  for  what  caufe  he 
was  imprifoned.  I  Broivnl.  204.  Woodyi  cafe.  2  Cro. 
81.  S.C.   reported  by  the  name  oi  Bourcher's  cafe. 

In  falf.:  imprifonmcTr,  the  defendant  juflified  under  a 
prefcription  in  the  Marjhaljca,  to  hold  plea  of  all  caufes 
within  the  verge,  and  under  a  capias  returnable  at  next 
court,  and  becaufe  he  did  not  fliew  between  what  parties, 
(for  that  court  hath  only  authority  to  hold  plea  between 
parties  of  the  houfhold)  and  becaufe  the  capias  was  not 
returnable  at  a  day  certain  but  only  at  next  court,  ad- 
judged, that  the  awarding  the  procefs  was  ill,  and  that 
the  action  was  well  brought.  2  Cro.  314.  fohns  v. 
Smith.  2  Bulflr.  36.  S.  C.  I  Mod.  8 1.  S.  P.  Cro. 
Car.  254.  contra. 

In  trefpafs  againft  the  flieriff  for  arrefting  and  impri- 
foning  the  plaintiff,  he  juftified,  that  by  virtue  of  a  la- 
titat, at  the  fuit  of  B.  G.  he  took  the  plaintiff  in  exitu 
ab  officio  fuo,  and  left  him  in  prifon  to  B.  R.  his  fuc- 
ceffor  ;  the  plaintiff  replied,  that  B.  G.  who  fued  out  the 
latitat,  commanded  the  fheriff  to  difcharge  him  of  that 
action  before  the  imprifonment,  and  releafed  him  of  that 
aftion,  notwithftaiiding  which  the  defendant  detained  him  ; 
adjudged,  that  this  replication  is  good  ;  for  the  (heriff  is 
'  bound  to  take  knowledge  of  the  party,  as  well  in  order 
to  difcharge  the  perfon  at  whofe  fuit  he  is  detained,  as  he 
is  to  arreft  him.      2  Cro.  379.  Withers  v.  Henley. 

In  falfe  imprifonment  by  the  hufband,  the  defendant 
juftified  by  a  ca.  fa.  and  the  truth  was,  that  before  judg- 
ment flie  married  the  plaintiff;  adjudged,  that  the  capias 
Ihall  be  againft  her,  and  not  a;;ainft  her  hufband.  2 
Cro.  323.  Doily  v.  White.     1  Bulji.  80.  S.  C. 

In  falfe  imprifonment,  the  defendant  juftified,  for  that 
the  plaintiff  brought  a  little  child  to  the  parifh-church 
of  R.  and  would  have  left  it  the.-^e  without  nourifliment, 
to  the  danger  of  the  child,  and  contra  pacem,  and  that  he 
being  conftable  arrefted  and  imprifoned  the  plaintiff,  until 
he  promifed  to  carry  the  child  back  again,  i^c.  and  upon 
demurrer,  this  was  held  an  ill  plea  ;  becaufe  a  conftable 
cannot  imprifon  a  man  at  his  pieafure,  he  ought  to  have 
carried  him  before  a  juftice  of  peace,  ^c.  i  Leon.  327. 
Bcal  v.  Cat  ter.  Popham  1 3.  S.  C.  contra. 

A  man  was  imprifoned  by  a  mayor  of  a  corporation  for 
mifbehaviour  in  giving  fcurrilous  language  to  him,  and 
this  appearing  upon  the  return  of  an  habeas  corpus,  the 
party  was  difcharged ;  for  tho'  'tis  an  offence,  yet  the 
mayor  ought  not  to  imprifon  a  man  in  a  dungeon,  without 
biead  to  eat,  or  a  bed  to  lie  on,  2  Bulfir,  139.  Hodges 
and  Hawkins  v.  Mayer  of  Lifkerrat, 
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f  In  falfe  imprifonm.ent  agai:ift  a  juftice  0?  peace,  -he 
juftified,  for  that  on  the  27th  of  SL-ptcmber  9  fac  a  mi- 
nifier  came  intn  the  church  (.>{  St.  L,  in  R.  to  preach,  ^r.d, 
that  the  plaintiff  and  another,  together  with  the  church-; 
wardens,  laid  violent  hands  on  the  mir.ii'ler,  and  hindrei}, 
his  preaching,  againft  the  form  of  the  ftatute,  for,  which] 
offence  lie  was  brought  before  1  im,  being  a  juftice  of* 
peace,  and  being  thereof  convifled  hy  fufEcient  wit- 
neffes,  he  fent  him  to  prifon;  and  this  was  held  a  good 
plea.      2  Bul/?r.  47.  Crcfivici  v.  Roiefl'y. 

Falfe  imprifonment  againft  a  mayor,  who  juftified,  for 
that  he  being  a  magiftrate,  the  plaintiflt"  faid  he  was  a  fool; 
adjudged,  that  the  plea  was  ill,  for  he  cannot  juftify,  l^c. 
uniefs  he  had  called  him  fool  whilft  he  was  in  his  feat,  or 
in  the  exercife  of  his  office;  for  in  fuch  cafe,  where  a 
man  fpeiks  fcandalous  words,  either  in  conttmpt  of  his 
authority,  or  which  might  difable  him  to  execute  his 
office  (if  true)  he  may  commit  the  party.     Moor  247. 

In  falfe  imprifonment,  the  defendant  juftified,  for  that 
he  having  a  warrant  to  arreft  J.  D,  he  (the  defendant) 
demanded  of  Coot  the  plaintiff,  what  his  name  was,  who 
anfwered  J.  D.  whereupon  he  arrefted  him ;  and  upon  a 
demurrer  to  this  plea  the  plaintiff  had  judgment,  becaufe 
the  officer  is  to  take  notice  of  the  right  party  at  his  peril. 
Moor  457.   Coot  V.  Light  worth. 

A  ca.  fa.  was  delivered  to  the  (heriff,  who  on  the 
fame  day  made  a  warrant  to  his  bailiff  to  arreft  the  party, 
and  on  the  fame  day  there  waj  a  fuperfedeas  on  a  writ  of 
error,  delivered  alfo  to  the  (heriff,  of  which  the  bailiff 
had  no  notice,  who  afterwards  arrefted  the  party,  and 
he  efcaped,  and  the  bailiff  having  afterwards  notice  of  the 
fuperfedeas,  retook  him ;  and  thereupon  an  adtion  of 
trefpafs  and  falfe  imprifonment  was  brought,  and  adjudged 
well   brought.     Mocr  6-j-j.    Prince   v.   Allington  (A.l  4. 

S.C.   Cro.  Eu%.  918. 5. c.    ,  .,    ■ ;  ' 

In  falfe  imprifonment,  the  deifendant  juftified, '  for 
that  he  was  Pneriff  of  London,  anJ"fiaving  taken  one  7. 
5.  he  efcaped,  and  being  in  puifuit  after  him  in  Fchrti- 
ary  circa  bcram  nonam,  in  the  night,  ht;  met  he  plaintiff, 
who  ufed  him  indecently,  thruft  him  againft  the  Wall,  and 
giving  him  fcurrilous  language,  and  thereupon  he  being 
wandring  in  the  ftreet,  jii  the  night  time,  and  mifbehaving 
hirnfelt,  the  defendatit  committed  him  ;  and  upon  a  de- 
murrer to  this  plea  it  was  objected,  that  it'was  ill,  becauife 
circa  nonam  hor am -wVii  uncertain,  as  to  the' time;  befides 
that  was  not  a  time  to  le  committed  for  a  night  walker, 
it  being  ufual  for  ir.en  at  that  time  of  night  to  be  about 
their  bufinefs  ;  then  the  ufing  him  uncivil'V  is  too  oene- 
ral,  and  the  thrufting  him  againft  the  wall  ij/'ht  he  by 
accident ;  fed  per  curiam.  Taking  it  altogether  the  juftifi- 
cation  was  good;  and  the  defendant  Bad  judgment,  i 
Rol.  Rep.  2,7.      Chune  v.  Pyot't.'  " 

Judgment  againft  baron  and  feme,  and  the  wife  being 
taken  in  execution  upon  a  ca.  fa.  and  a  cepi  corpus  being 
returned  by  the  (heriff,  (he  was  brought  to  the  bar,  and 
committed  by  the  court,  in  execution  to  the  marfhal  ; 
but  no  committitur  being  entred  on  the  roll,  (he  brought 
an  action  of  falfe  imprifonment ;  and  becaufe  this  was  a 
default  in  the  clerk  it  was  moved,  that  it  might  be  al- 
tred  and  amended  ;  fed  per  curiam.  There  is  a  difference 
where  a  man  is  brought  into  court  by  an  habeas  corpus, 
and  by  the  return  of  a  cepi  corpus ;  for  in  one  cafe  an 
entry  is  made  in  the  office  book  of  the  commitment; 
but  if  he  is  committed  upon  the  return  of  a  cepi  corpus, 
without  a  habeas  corpus,  then  there  is  a  fpecial  entry  of 
his  commitment  made  on  the  roll  j  and  in  the  principal 
cafe  the  omifllon  was  amended.  2  Rol.Re^,  112.  Abing- 
ton's  cafe. 

Upon  the  return  of  an  habeas  corpus,  it  appeared,  that 
the  party  vvas  committed  by  a  warrant  from  the  Lord 
Chancellor,  for  certain  matters  concerning  the  King, 
there  to  remain  till  delivered  by  him;  adjudged,  that 
the  return  was  too  general,  for  it  doth  not  mention  the 
cauTes;  'tis  likewife  uncertain  how  long  he  might  remain 
in  prifon,  for  it  may  be  during  life,  if  the  Lord  Chan- 
cellor will  not  .deliver  him.  2  Cro.  219.  Jddis's  cafe. 
Chamber's  caf6.  5  Car,  S.  P.  pcjlea  Habeas  Corpus, 
(D.)  8. 

The 
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The  defendant  was  committed  by  the  Teffions  until  he 
Qiould  obey  an  order  for  taking  upon  himfelf  tjie  office 
of  conftable  of  fuch  a  place  ;  he  denied,  that  he  was  an 
inhabitant  within  the  hundred  ;  adjudged,  that  he  ought 
not  to  have  been  committed,  but  to  be  indifted  upon  his 
refufal  to  take  the  ofEce  ;  and  if  upon  the  indi£lment  he 
was  found  to  be  an  inhabitant  in  the  hundred,  he  fhould 
have  been  fined,  and  Committed  upon  non-payment  of 
the  fine.     Craivfy's  cafe,  Cro.  Car.  490. 

In  falfe  imprifonment,  the  defendant  juftified  bv  vir- 
tue of  a  warrant  to  the  bailiff  to  arrell  the  plaintiff,  and 
that  he  was  required  to  aflift  in  doing  it,  and  detaining 
him  till  difcharged  by  the  (heriff;  and  upon  demurrer  to 
this  plea  it  was  objefled,  that  the  procefs  being  executed, 
It  ou^ht  to  be  returned,  otherwife  the  juftification  is  not 
good,  which  is  true  in  rcfpeil  to  the  fhenff,  if  the 
adlion  had  been  brought  againft  him,  but  not  in  refpefl 
to  his  fervant,  as  the  defendant  was.  Cro.  Car.  322. 
Gerling's  cafe. 

In  an  adtion  of  affault,  bfc.  and  falfe  imprifoment, 
the  defendant  juflified,  for  that  the  plaintiff  being  a  com- 
mon cheater,  played  with  the  defendant  with  falfe  dice,  and 
cheated  him  of  his  money  ;  thereupon  he  molUter  laid  his 
hands  upon  him,  in  order  to  have  him  before  a  juftice  of 
peace,  who,  upon  his  examination,  bound  him  over  to 
the  next  feffions,  l^c.  It  was  objected,  that  this  plea  was 
hot  good,  becaufe  a  man  cannot  be  detained  for  an  of- 
fcnce  without  a  proper  officer ;  but  adjudged,  that  the 
plea  was  good,  for  a  common  cheat  may  be  brought  be- 
fore a  juftice  of  peace  by  any  one.     Cro.  Car.  234. 

In  falfe  imprifonment,  the  defendant  juftified  under  a 
prefcription  to  have  a  court  of  record  in  London,  and 
that  he  was  a  ferjeant  of  the  mace  of  the  faid  court,  and 
had  a  warrant  diredled  to  him  to  arreft  the  plaintiff  pro 
quodam  contemplu,  for  not  paying  20  s.  to  B.  G.  wliich 
he  did  ;  and  upon  demurrer  the  plea  was  held  ill,  for  to 
imprifon  a  man  pro  quodam  contemptu  is  too  general ;  'tis 
true,  the  officer  is  to  obey  the  order  of  the  court,  but 
that  is  where  the  court  hath  jurifdidion ;  and  by  this 
plea  it  doth  not  appear,  that  the  court  hath  any  jurifdic- 
tion  of  the  caufe.     March  117.  Dye  v.  OlHve. 

Alderman  Langham  was  committed  to  Newgate  hy  the 
Lord  Mayor  and  court  of  Aldermen,  who  brought  his 
habeas  corpus;  and  upon  the  return  it  appeared,  that  there 
is  a  cuftom  in  London,  If  a  freeman  be  elefted  Alderman, 
he  ought  to  take  an  oath  to  ferve  in  that  office,  and  that 
if  he  refufes,  he  (hall  be  committed  till  he  doth  ;  that 
Langham  was  a  freeman  of  the  city,  and  that  he  was  de- 
hito  modo  chofen  Alderman  of  fuch  a  ward,  and  being 
fummoned  to  the  court,  he  appeared,  and  the  oath  was 
tendred  to  him,  which  he  refufed  to  take  in  contemptum 
curia,  ^  contra  confuetudinem,  &c.  whereupon  he  was 
committed  by  the  court,  &c.  It  was  objefled,  that  a 
cuftom  to  imprifon  was  not  good,  becaufe  'tis  againft 
Magna  Charta ;  but  adjudged,  that  'tis  incident  to  a 
court  of  record  to  imprifon,  and  this  being  fuch  a  court, 
they  might  juftlfy  the  imprifonment  without  a  cuftom ; 
but  a  fortiori,  where  there  is  fuch  a  cuftom,  and  efpe- 
cially  when  that  cuftom  is  confirmed  by  afl  of  parlia- 
liament.     March  179.  Alderman  Langham's  cafe. 

Upon  an  information  given  to  a  juftice  of  peace,  that 
Sir  JVilliam  Brounker  cheated  with  falfe  dice ;  the  juftice 
required  him  to  find  fureties  for  his  good  behaviour, 
which  he  refufing  was  committed,  and  afterwards  he 
brought  an  habeas  corpus ;  and  this  matter  appearing  up- 
on the  return,  adjudged,  that  a  juftice  of  peace  cannot 
bind  to  the  good  behaviour  upon  fuch  a  general  informa- 
tion, nor  commit,  if  in  fuch  cafe  he  refufes  to  find  fure- 
ties.    Style  1 6.   Sir  TVilUam  Brounker's  cafe. 

Commiffion  of  rebellion  againft  Tlmrbane,  but  one 
Gr^^n  appeared  before  the  commiffioners,  and  affirmed  him- 
felf to  be  Thurbane  ;  whereupon  he  was  apprehended,  and 
in  refitting  he  fnatched  the  commiffion  from  them,  and 
tore  it  in  pieces;  and  upon  an  affidavit  made  of  this 
matter,  an  attachment  was  granted  againft  him  :  but  per 
Hale  Chief  Baron,  Though  he  affirmed  himfelf  to  be  the 
perfon  againft  whom  the  commiffion  was  awarded,  yet 
that  will  not  excufe  the  commifTioners  from  falfe  impri- 
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fonmcnt,  becaufe  they  had    no   warrant  to  take   him. 
Hardres  323.  Thurbanc's  cafe. 

See  3i5Ti};?ifo'"nci't. 

jFalfC  iuCJtnent  F^lfo  Judido.)  Writ  of  falfe  judg. 
ment  lieth  Where  falfe  judgment  is  given  in  the  county. 
Or  in  the  hundred,  or  in  other  court  baron,  which  is  not 
a  court  of  record,  in  a  plea  real  or  perfonal ;  as  if  in  a 
writ  of  right  patent,  or  in  other  perfonal  plea;  there 
the  party,  plaintiff  or  defendanr,  which  is  grieved,  fhall 
have  this  writ,  and  the  writ  fliall  iflue  firft  out  of  the 
Chancery  :  And  if  the  falfe  judgment  be  given  in  the 
(herlff's  county  court,  then  the  writ  (liall  be  directed  un- 
to the  ftleriff  himfelf.      Niw  Nat.  Brev.  38. 

Stat.  Marlh.  ('52  Hen.  3J  c.  10.  ena£ls.  That  none 
from  henceforth  (c.^iccpt  our  Lord  the  King,)  ftiall  hold 
in  his  court,  any  plea  of  falfe  judgment  given  in  the 
court  of  his  tenants ;  for  fuch  plea  fpecially  bejongeth  to 
the  crown  and  dignity  of  our  Lord  the  King. 

Before  the  making  of  this  ftatute,  if  a  falfe  judgment 
had  been  given  in  a  court  baron,  this  Ibould  have  been 
tedreffed  in  the  court  baron  of  the  lord  next  above  him, 
and  fo  up'^fards  of  the  lord  paramount  ;  which  both  was 
an  occafion  of  lohg  delays,  and  the  King  had  alfo  many 
times  prejudice  thereby  ;  for  that  thofe  bafe  courts  could 
affefs  no  fine  or  amercement  to  the  King;  which  is  to 
be  underftood,  that  if  the  next  immediate  mefne  had  no 
court  baron,  tiie  falfe  judgment  could  not  be  redrefTed  in 
the  court  of  the  lord  next  above,  for  default  of  privity  ; 
but  then  the  falfe  judjjment  was  to  be  reJrefTed  in  tbs 
court  of  Common  Pleas,  or  before  the  juftices  Ui  eyre  ; 
and  now  the  juflices  in  eyre  being  worn  out,  the  origi- 
nal writ  of  falfe  judgment  is  returnable  coram  jujliciariis 
no/iris  apud  JVepm.  which  are  the  juftices  of  tlie  court  of 
Common  Pleas.      2  InJL  138,    139. 

Stat.  I  Ed.  3.  c.  4.  ena£ls.  That  when  a  record 
Cometh  into  the  King's  court  by  writ  of  falfe  judgment, 
in  cafe  where  the  party  allegerh,  that  the  record  is  other- 
wife  than  the  court  doth  record  the  fame,  the  averment 
fhall  be  received  of  the  good  country,  and  of  them 
which  were  prefent  in  the  court  when  the  record  was 
made,  if  ihey  do  come  with  others  of  the  country  by  the 
(heriff's  return.  And  if  they  come  not,  the  inqueft  (hall 
be  taken  by  the  good  country. 

The  averment  jhall  be  received]  That  is,  it  {hall  be 
tried  by  thofe  who  were  then  prefent.  For  the  word 
averment,  in  this  place,  fignifies  an  aft  or  trial ;  and  not 
an  offer  to  juftify  the  thing.  A^.  Luiw.,  303.  in  his  Ad- 
ditions to  the  Report  of  Buit^rfield  v.  Sarton. 

In  trefpafs,  the  defendant  juftified  under  a  precept  irj 
the  hundred-court,  l^c.  for  that  the  plaintiff  was  nonfuit, 
and  cofts  taxed,  and  a  precept  to  levy  it;  and  upon  a  de- 
murrer it  was  objefted,  that  there  is  no  ftatute  gives 
cofts  in  this  cafe,  but  the  fiatutes  23  H.  8.  and  4  Jac.  i. 
and  thofe  are  where  the  plaintiff  is  nonfuit  after  appear- 
ance ;  and  'tis  not  mentioned  throughout  the  pleadings; 
that  there  was  any  appearance  ;  but  adjudged,  that  the 
judgment  fliall  be  taken  to  be  good  till  reverfed  by  writ 
of  falfe  judgment,  and  the  plaintiff  fhall  not  take  ad- 
vantage of  it  in  pleading.  2  Lev.  81.  Doe  v.  Parmiter. 
Trefpafs  quare  vi  ts'  armis  the  defendant  affaulted  him  ; 
the  a6fion  was  brought  in  the  county-court,  and  the 
plaintiff  had  judgment,  but  it  was  reverfed  in  C.  B.  upon 
a  writ  of  falfe  judgment,  becaufe  the  county-court  cannot 
fine  the  defendant  as  he  ought  to  be,  if  the  caufe  goes 
a^^ainft  him,  the  words  vi  (^  armis  being  in  the  declara- 
tion, but  without  thofe  words  trefpafs  will  lie  in  the 
court,  tho'  'tis  not  a  court  of  record.  1  Mod.  215.  ffing 
V.  Jacifon. 


Form  of  a  writ  of  falfe  judgment. 

GEORGE  the  Third,  iJc.  To  theJherifofS.  greeting. 
If  A.  B.  y^rt//  make  you  fccure  in  profeculing  his  juk, 
then  in  your  full  county  court  do  you  cauji  to  he  recorded  the 
plea,  which  is  in  the  jaid  court,  without  our  writ,  between 
C.  D.  and  the  faid  A.  B.  in  a  certain  trefpafs  upon  the 
cafe,  to  the  faid  C.  by  the  faid  h  done,  ifc.  whereof  thi 
faid  A.  complains,  that  falfe  judgment  is  done  him   in  the 
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fame  court :  Jnd  that  record  have  before  our  ju/lices  at 
VVeftminfter,  theday,i3e.  under  our  feal^  and  the  feah  of 
four  legal  men  of  the  faid  court,  that  were  prcfent  at  the 
making  of  the  faid  record  ;  and  fummons  by  good  fummontrs 
the  faid  C.  that  he  be  then  there  to  hear  that  record ;  and 
have  you  there  the  fummoncn,  tfc.  and  this  writ.  Wit- 
nels,  isfc. 

See   12  Fin.  Mr.   tit.  Falfe  Judgment. 

J^alfE  JLatiu.  Falfe  Latin  wul  not  vitiate  a  plea 
or  g'ant,  as  it  was  head  in  Oftiornc'%  cafe.  lo  Rep.  133. 
a.  It  will  not  vitiate  an  inHiftment,  as  it  was  held  in 
Long's  cafe,  which  was  an  indidment  for  murder,  where 
the  word  mamilla  was  fpelled  with  a  fingte  m.  5  Rep. 
It  will  not  vitiate  a  writ,  as  wliere  quod  ei  deforciat  was 
brought  againft  two  tenants,  and  it  was  quod  ei  reddat 
in  the  lingular  number.  2  Saund.  38.  Cro.  EUz.  543. 
S.  P.  So  in  a  decLraticn  by  the  flierifFs  of  London 
agaiiift  the  defendant  quod  reddat  ei  in  the  fingular  num- 
ber.    Hob.  70.     Cro.  EUz.  877.  S.  P. 

Debt  againft  the  defendant  brought  by  the  fceriiFs  of 
London.,  the  deciarafion  was,  (viz  y  ^urur.tur  de  N.  B. 
in  medi.ims  do£ior,  alias  di£i'  N.  in  in  medici'iis  dociorem  ; 
and  upon  demurrer  to  this  declaration,  the  defendant  had 
judgment  in  B.  R.  but  it  was  reverfed  upon  a  writ  of 
error  in  the  Exchequer,  upon  the  authorities  above-men- 
tioned.     I  Luiiu.  884.     Raymond  y  al'  verfus  Barhon. 

In  trefpafs  againft  two  defendants,  for  talcing  a  hog- 
fliead  of  cyder,  the  defendants  ven'  fJ  defend'  vim,  Ufc. 
£^  dicunt  quod  ipfe  compelli  non  debet,  Wc.  and  fo  plead  in 
abatement,  that  the  plaintiff  is  outlawed ;  and  upon  de- 
murrer it  was  objedted  againft  the  plea,  for  the  falfe  La- 
tin, (viz.)  ^lod  ipfe,  when  there  were  two  defendants  ; 
and  this  was  held  a  good  exception,  the  plaintiff  having 
demurred  fpecjally,  and  fhewed  it  for  caufe  ;  and  that 
it  would  have  been  ill  upon  a  general  demurrer.  2 
Lutw.  1529.     Ford  V.  Edgcomb  bf  af . 

In  an  appeal  for  murder,  the  declaration  was,  that  at 
Clapham,  in  the  county  of  Surry,  venerunt  pnsd'  "Johan- 
nes y  quidem  Daniel  Stokely  modo  defunSi' ;  and  upon  de- 
murrer it  was  adjudged,  that  admitting  this  word  quidem 
made  the  fentence  falfe  Latin,  yet  it  would  not  abate  the 
bill,  for  it  did  not  at  Common  law.  I  Balk.  328.  Ben- 
net  verfus  Prcjlon.     See  5  Rep.  Long's  cafe,  and  10  Rep. 

On  a  writ  of  error  brought,  it  was  afligned  for  error, 
that  the  verdift  was  affdent  damna,  inffead  of  affidunt, 
but  it  was  held  well  enough,  for  it  may  be  the  prefent 
tenfe  of  the  verb  affideo,  and  there  is  not  fo  much  ftrifl- 
nefs  required  in  verdi(3s  as  in  pleading,  becaufe  thofe  are 
the  words  of  a  lay  jury,  j  Salk.  328.  Redwood  verfus 
Coward.  > 

In  debt  on  a  bond,  if  the  obligation  be  falfe  Latin,  the 
declaration  ought  to  be  good  Latin;  as  if  the  obligation 
ht  wiginti,  the  declaration  ought  to  be  viginti ;  and  the 
court  is  to  conftrue  if  it  be  a  variance.  2  Show.  155. 
Falfe  Latin  was  held  to  be  cured  by  a  verdift.      8  Mod. 

380.    See  engli^,  JLattn. 

^alfe  Oatlj.  Till  the  ftatute  3  and  11  Hen.  7.  which 
gives  power  to  examine  and  puniQi  perjuries  in  the  Star- 
Chamber,  there  was  not  any  punifhment  for  any  falfe 
oath  of  any  witnefs  at  Common  law  ;  and  now  there  is 
a  form  of  puniftiment  provided  for  perjuries  by  5  £"//'z.  yet 
before  the  ftatute  3  Hen.  7.  The  King's  counfel  ufed  to 
afTemble  and  punifli  fuch  perjuries  at  their  difcretion  ;  and 
there  was  no  puniftiment  for  perjury  at  Common  law, 
but  in  cafe  of  attaint  ;  as  appears  D.  272.  but  in  the 
fpiritual  court,  pro  lafone  fdei,  they  ufe  to  punifh  them. 
Cro.  E.  520.  Alich.  38  and  39  EUz.  C.  B.  Damport  v. 
Simpfon. 

If  one  makes  a  falfe  03th,  the  party  is  puniQiable  for 
it  by  an  aftion  on  the  cafe,  if  it  be  not  perjury  for  which 
he  may  be  indifled.;  there  is  a  diffsrence  between  a  falfe 
oath  and  perjury  ;  for  one  is  judicial,  the  other  is  extra- 
judicial. And  the  lav/  infii£is  greater  punifliment  for  a 
falfe  oath  made  in  a  court  of  juflice  than  elfewhere,  be- 
caufe of  the  prefervation  of  juftice.  Per  Roll  Ch.  J. 
7rin.  1652.  Sii.  337.   in  cafe  of  Howtll  \ .  Guiinn, 

At  the  Common  law  cne  may  be  indifled  for  a  falfe 
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oath  in  an  aJSdavit.     Per  Roll  Ch.  J.  7;v«.  1652.  Sti. 
374.   King  V.  Troes.     See  ^CrilttJ'. 

i^alfC  plea,  in  pradpe  quod  reddat  againft  two,  if 
the  o:ie  comes  and  takes  the  intire  tenancy  upon  liim, 
upon  which  they  are  at  ifTue,  and  it  is  found  againft  the 
tenant,  by  this  he  (hall  lofe  his  moiety ;  for  it  is 
found  againft  the  tenant  for  his  part,  becaufeit  is  tried  per 
pais  upon  ilFue  ;  contra  of  pica  to  the  writ  by  demurier. 
Note  the  difference.  Br.  Peremptory,  pi.  73.  cites  8  Ed. 
3-   17- 

Pia  ntiff  in  a  fuit  in  Chancery  againft  an  executor, 
(hall  have  the  fame  advantJge  thereof,  as  if  the  fame 
plea  were  found  falfe  by  verd;(ft  at  law;  and  fhall  have 
all  the  fame  confequeiices  here,  as  follow  on  a  falfe  plea 
at  law  to  all  intents.  Alich.  26  Car.  2.  2  Chanc:  Coles 
2CI.  Parker  v.   Dee.     See  JSIcaDiUCf. 

iralu  p?opljcctcp.    See  pispljecj). 
i^fiUc  iuggcaion>    See  a>tiggcfttcn. 
/ralfc  tokens.    See  Cljeats. 

jrfllQfP)  Seems  to  fignify  as  much  as  to  prove  a  thino' 
to  h^  falfe.  Perkins,  Dower,  383,  385.  Alfo  to  fay 
or   do  falfely ;    as    to  falfify,  or    counterfeit    the   King's 

feal.      Rex lie.   Lincoln.  Scias  quod  dedimus    Adrs   de 

EJpx  chrico  nojlro,  pro  fervitio  fuo  omnes  terras  ^  ter/e- 
menta  qua  fuerunt  IVill.  de  Scrubby,  cujus  terra  &  tenementa 
funt  excaeta  nofira,  per  feloniam  quam  fecit  de  falfifica- 
tione  Sigilli  noftri.  T.  apud  Line.  28  Nov.  Clauf.  6. 
Joh.   m.  12.   in  dorfo. 

ifaiftfjtmg  a  CCrojU.     It  is  hoUen,  that  he  who  pur- 
chafes  land   of  a  perfon  who  afterwards  is  outlawed  of 
felony,  or  condemned  upon  his  own  confeflion,  may  fal- 
fify the  record  not  only  as  to  the  time  v/herein  the  felony 
is  fuppofed  to  have  been  committed,  bat  alfo  as  to  the 
point  of  the  offence.     But   it   is  agreed,  that    where   a 
man  is  found  guilty,  by  verdiit,  a  purchafer  cannot  fal- 
fify  as  to  the  point  of  the  offence,  but  that  he  may  fal- 
I  fify  for  the  time,  where  the  party   is  found  guilty  gene- 
j  rally   of  the  offence  in  the  appeal  or  indidment ;   becaufe 
!  the  time  is  not  material  upon  evidence.     2  Hawk.  P.  C 
459- 

Alfo  it  feems  agreed,  that  any  judgment  whatfoever 
given  by  perfons  who  had  no  good  commiffion  to  proceed 
againft  the  perfon  condemned,  may  be  falfified  by  (hew- 
ing the  fpecial  matter  without  writ  of  error,  becaufe  it  is 
void  ;  as  where  a  commiftion  authorifes  to  proceed  on  aa 
indictment  taken  before  A.  B.  C.  and  twelve  others,  and 
by  colour  thereof  the  commifTioners  proceed  on  an  in- 
didlment  taken  before  eight  perfons  only,  2  Hawk.  P. 
C.  459. 

Alfo  it  feems  agreed,  that  if  the  treafon  or  felony  of 
which  a  man  is  attainted,  be  afterwards  pardoned  by  par- 
liament, the  attainder  may  be  falfified  by  himfelf  or  his 
heir  without  plea.      2  Hawk.  P.  C.  459. 

iralfifphtg  a  recoljerp.  Tenant  in  tail,  remainder 
in  tail,  he  in  remainder  granted  a  rent-charge  out  of  the 
land,  then  the  tenant  in  tail  fuffered  a  common  recovery, 
and  fold  the  eftatc,  and  died  without  illue  ;  the  orantee  of 
the  rent-charge  diftrained,  and  the  alienee  of  the  tenant  in 
tail  replevied  ;  adjudged,  that  this  recovery  barred  all  the 
remainders,  and  all  charges  made  by  them,  and  likeuife 
all  thofe  in  the  reverfion,  and  that  the  grantee  of  the 
rent  (hall  never  falfify  this  recovery  ;  becaufe  the  remain- 
der out  of  which  his  eftate  is  derived  can  never  come  in 
poffeffion  after  the  recovery  fuffered.  i  Rep.  61.  Ca- 
pell's  cafe. 

Hufband  and  wife  jointenants  of  lands,  remainder 
to  the  heirs  of  the  body  of  the  hufhand,  remainder  to 
H.  Norris  in  tail  ;  the  hufband  fuffered  a  common  reco- 
very alone  of  the  whole,  without  naming  his  wife,  as  he 
ought  ;  H  Norris  was  attainted  of  rreafon,  and  execu- 
ted ;  the  hu(band  died  without  iffue  ;  the  Queen  reftored 
the  fon  of  H.  Norris,  and  granted  him  the  lands  which 
(he  had  by  the  attainder  ;  adjudged,  that  though  the  re- 
covery was  erroneous,  yet  fo  long  as  it  w'as  in  force,  it 
was  a  good  bar  againft  him  in  remainder  as  to  a  moietv, 
but  as  to  the  other  moiety,  it  may  be  falfified  by  the 
iffue  in  tail.  The  fecond  refolution  in  the  Marquis  of 
Winch ejier's  cafe.      3  Rep.  3. 

D  Tenant 
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Tenant  for  life,  remainder  in  tail,  reverfion  in  fee  to  the 
heirs  of  tiic  devifor  :  Tenant  for  lite  fufFcrs  a  common 
recovery,  in  which  he  in  remainder  was  vouched,  and  the 
ufes  were  declared  to  him,  who  was  the  remainder  m  tail; 
adjudged,  that  by  this  recovery  all  remainders  or  rever- 
fijns  were  barred,  for  no  flatute  made  any  provifions  for 
thofe  who  had  remainders  or  reverfions  upon  an  ertate- 
tail,  and  therefore  they  could  not  falfify  this  recovery  ; 
the  ftatute  of  Wejlm.  2.  cap.  3.  provides  for  him,  who 
hath  a  reverfion  after  poflibility  of  iflue  extind,  and  the 
iiatute  32  H.  8.  cap.  31.  for  thofe  who  have  reverfions 
or  remainders  after  an  eftate  for  life.  10  Ref.  43.  ';fen- 
ning's  cafe. 

An  infant  brought  an  aflife  in  B.  R.  pending  which 
a£lion  the  tenant  brought  an  affife  againft:  the  infant  iii 
the  C.  P.  for  the  fame  lands,  and  had  judgment  by  de- 
fault, which  he  pleaded  in  bar  to  tiie  affile  brought  by  the 
infant,  who  fet  forth  all  this  matter  in  his  replication,  and 
that  the  demandant,  at  the  time  of  the  fccond  writ  brought, 
was  tenant  of  the  land,  and  prayed,  that  he  might  falfify 
this  rtcovery  ;  and  adjudged  he  might.  Godh.  271. 
P/(5/.''s  cafe ;  becaufe  he  could  not  have  a  writ  of  eiror 
or  attaint. 

He  in  levcrfion  fufFered  a  common  recovery,  and  de- 
clared the  ufes;  adjudiied,  that  his  heir  (hdll  not  falfify  it 
by  pleading,  that  liis  iatlier  had  notlung  at  the  time  of 
the  recovery  fuflVred,  becaufe  he  is  effopped  to  fay,  that 
l.e  was  not  tenant  to  ths  praclpc.  Godb.  i8g.  Duke  v. 
Smith. 

Tenant  for  life,  remainder  in  tail,  join  in  a  leafe  for 
years  to  Brifco;  afterwards,  in  the  life-time  ot  the  tenant 
for  life,  the  tenant  in  tail  fufFered  a  common  recovery, 
and  then  the  rccoverors  turned  the  lelfee  for  years  out  of 
pofieffion,  and  mace  a  feoffment  in  fee  to  Lincoln  college 
in  Oxon;  then  the  fon  and  heir  of  the  tenant  in  tail,  in 
the  Irfe-time  of  his  father,  releafed  to  the  college  with 
warranty  ;  the  lefTtje  for  years  re-entred,  then  both  the 
tenant  for  life  and  tenant  in  tail  died,  and  the  iflue  in 
tail  made  a  diftrefs  on  the  cattle  of  the  lelFee  damage- 
feafant.,  wh'j  brought  a  replevin  ;  and  adjudged,  that  the 
takrn»  the  cattle  was  not  wrongful,  becaufe  the  iffue  in 
tail  was  ni  t  barred  by  the  recovery  ;  'tis  true,  where 
there  is  a  tenant  for  life,  and  he  in  remainder  in  tail  fuf- 
ferti  a  recovery  in  the  life- time  of  the  tenant  for  life,  he  is 
eiiopped  to  fay,  that  he  had  nothing  in  the  freehold,  and 
tire  heir  is  liable  to  this  eftoppel,  as  well  as  he  is  inheri- 
table to  the  land  ;  and  the  reafon  why  they  are  both  bound 
by  eftoppel  is,  becaufe  the  father,  who  fuffcted  this  re- 
covery, is  fuppofed  to  have  a  real  recompence  in  value 
from  the  common  vouchee,  but  here  he  had  no  real  re- 
compence,  but  only  in  efto^jpel,  and  tho'  he  himfelf  was 
eiiopped,  yet,  by  the  re-entry  of  the  lefl'ce  tor  years,  the 
eltate  for  life,  and  the  remainder,  were  sgain  reduced  to 
the  fame  tenant  in  tail;  but  becaufe  neither  the  reinainder 
in  tail,  nor  his  fon  and  heir,  had  any  thing  in  intereft, 
when  the  releale  was  given  to  the  college,  therefore  that 
releafe  (hould  not  enure  to  that  body  of  men,  nnr  the 
warrdiity  ;  for  'tis  the  nature  of  a  warranty  to  keep  one 
out  of  poflL-ffi on  who  never  had  it,  and  therefore  it  ought 
10  be  made  to  otie  who  is  in  poflcifion  ;  and  becaufe  the 
tenant  in  tail  in  this  cafe  was  never  out  of  polleffion,  in 
inte  eft,  but  only  in  eftoppel,  neither  the  releafe  or  war- 
ranty fhall  difcontinue  the  tail  ;  fo  that  the  iflue  in  tail  is 
Dot  barred  by  this  recovery,  but  he  may  falfify  it  in  a 
p.ifl"rll'ory  arSion,  as  this  is.  Moor  245.  Brifioe  v.  Cham- 
berlfiine. 

Tenant  in  tail  made  a  feoffment  in  fee  to  his  own  fon, 
who  was  then  of  full  age,  and  alterwards  hediflliled  him, 
2nd  then  levied  a  fine,  but  before  the  lafl  proclamation 
the  fon  entred,  and  made  a  feuffment,  then  all  the  pro- 
clamations were  made,  and  afterwards  both  the  father  and 
f'ln  died  ;  then  the  feoffee  of  the  fon  made  a  leafe  to  IV. 
R.  and  died  feifed,  and  ilie  ilFue  of  the  tenant  in  tail 
brought  a  formedon  againft  the  heir  of  the  faid  feoffee, 
who  was  in  by  delcent,  and  recovered  againft  him  by  a 
feint  defence  of  his  title,  and  tfen  he  turned  the  Itflee 
for  years  out  of  poffcffion,  and  thereupon  brought  an 
ejcdnient;  adjudged,  that  he  might  falfify  the  recover v 
had  by  the  iffue  in  :aii,  becaufe  the  iflue  in  tail  was  bound 
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by  this  fine;  hut  becaufe  it  appeared  by  the  pleadin^, 
that  the  fine  was  levied  by  the  father  to  that  very  perfon, 
to  whom  the  feoffee  of  the  fon  had  granted  this  leafe  for 
years,  and  who  was  now  plaintiff;  and  it  not  being 
averred  to  be  levied  to  any  other  ufe;  therefore  his  leafe 
was  extinguifhed,  and  he  was  incapable  to  falfifv  the  re- 
covery obtained  by  the  tenant  in  tail.  Moor  39  r.  King 
V.  Hunt. 

See  J^tnf s  ano  rcf oncrfes,  and  1 2  Vin.  Ahr.  tit.  Fal. 

flfying  Recoveries. 

i?alftfl)tng  a  iJCmiCt.  Where  in  any  real  acRion, 
there  IS  a  verdict  againft  tenant  in  tail,  the  iffje  caa 
never  falfify  fucli  verdidl  in  the  point  dire<3ly  tried;  but 
only  in  a  fpecla!  manner,  as  by  faying  that  feme  evidence 
was  omitted,  fJc.      Lord  Raym.  1050. 

/falfonni'UlS,   A  forger, Et  quod  falfonarios  char- 

taium,  fS"    reton lores    deriariorum,    ubi  eos  fcient,  detegent.* 
Hoveden,   fol.  424.   num.  40. 

J?aIfO  rCtO^nO  li^CVJtUm,  Is  a  writ  lying  aeainft  the 
fiienff,    for   talfe   returning  of  writs.     Reg.    "judic.   fol. 

43-  ^-      ,  .         .     . 

^'^amtll'?,  Signifies  all  the  fervants  belonging  to  a  par- 
ticular mafter  ;  in  another  fenfe  'tis  taken  for  a  poitiori 
of  land,  viz..  as  much  as  is  fufHcient  to  maintain  one 
family,  viz.  F.t  conj'ejlim  ei  terratn  no  tamiliarum  latgitur. 
Simeon  Dunelm.  So  in  Bromp/on,  Dedit  ei  monajieritim 
triginta  famili.frum  in  loco.  Du  Cange.  Pro  hida,  majpiy 
tiiunfa.,  carucata  ———  Douavit  terram  quinquagini a  faniiii- 
,arum  ad  conjhuendum  monajltrium.  Eeda  Hift.  Eccl.  lib. 
4.  c.  3.  'J'nis  term  bide  is,  by  our  writers,  fometlmes 
called  a  manje.,  fometimes  a  family,  fometimes  carucata., 
or  a  plough-land  ;  containing  as  much  as  one  plougli  ard 
j  oxen  could  cultivate  in  a  vear.  Crejfy's  Church  Hifl. 
\  fol.  723.^.  Ubi  Beda  familiam,  Saxonicus  ejus  interpres 
coataneus  poifjiin  hide  reddcret.,  Anglo-  Normannis  carucata 
terra.     Gloii".  in  x.  Script.      Cowell,  edit.  1727. 

5?anatirk0,  a  geneial  name  for  ^jokers,  Anaiapti/ls, 
and  all  other  feftaries  and  fa£fious  diffenters  from  the 
church  of  England.     Stat.  13  Car.  2.  cop.  6. 

^aUSttO,  (Alenfs  fanationis,)  The  fawning-time  or 
fence-month  in  forcfts,  fifteen  days  before  Midfummer, 
and  fifteen  days  after;  when  great  care  was  taken  that 
no  dilturbance  fhouid  be  given  to  the  does  or  their  young 
fawns.  See  Kennett's  Glojfary  in  Fannatlo.  During  this 
time,  bv  the  Laius  of  tie  Farejf,  all  hunting  is  prohi- 
bited :  Prohibendutn  eji  etiam  ad  placiium  forejla  ne  aliqua 
carretta  exeat  chiminum  in  fore II  a  Regis;  neqtie  porci  ftnt  in 
fore/la  Regis  tempore  foi^ejon,  viz.  15  diebus  ante  nalivi- 
tiitem  fanSli  'Johannis  Bapl.  (S  15  diebus  poll  idem  feftum. 
Hoveden,   f.  784.      See  jfoinrfUU, 

J^amiilttlrtl  frtiniClUUin,  VVntat  or  bread-corn  ciean'd 
up  .ir  faiin'd  with  a  wind-fan  or  knee-hn.—CeHerarius 
A/on.  Wigornise  recipiet  in  Jeptimana  decern  fextarios  fru- 
menti  fannatos,  iJ  decern  mittas  brofii.  Mon.  Aiigl.  torn. 
I.  p.  136.  b. 

^aOiiaciO,  (from  the  Fr.  faonner,')  A  fawning  or 
bringing  foith  young,  as  deer  do  fawns.  Charta  Fcrcfia, 
cap.  8. 

i^arauSmaU,  (from  the  Sax.  faran.,  to  travel,)  Ac- 
cording to  the  interpretation  of  Skene  de  verbor.  fignif.  is 
a  merchant  ftranger,  to  whom,  by  the  laws  of  Scotland^ 
juftice  ought  to  be  done  with  all  expedition,  that  his 
bufinefs  or  journey  be  not  hindered. 

J^atOcl  of  laUD,  {Fardella  terra,)  Is,  according  to 
fome  authors,  the  fourth  part  of  a  yard-land;  yet  Noy, 
in  his  Complete  Lawyer,  pag.  57.  will  have  two  fardels  of 
land  make  a  nook,  and  four  nooks  make  a  yard-land. 

jrarBi"lg#DCaI,  (Sax.  fiord,  i.  e.  quarta,  and  del  or 
dole,  pars)  Alias  farundel  of  land,  quadrantata  terra,  fig- 
nifieth  the  fourth  part  of  an  acre,  Crom.  Jur.  fol.  220. 
^ladrantata  terra  is  read  in  Reg.  Orig.  fol.  i.  b.  where 
there  are  Denariata  &  obotata,  folidata  is  lihrata  terra, 
which  probably  niuft  arile  in  proportion  of  quantity,  as 
an  half-penny,  penny,  (hilling,  pound,  rife  in  value  or 
elfiniation  ;  then  muft  oholala  be  half  an  acre,  denariata 
an  acie,  folidata  twelve  acres,  and  librata  twelve  fcore 
acres :  And  yet  we  find  Viginti  Ulratas  terra  vel  reddiius. 
Reg.  Orig.  fol.  94.  and  fol.  248.  whereby  it  feemeih, 
that  librata  terra   i^  fo  much  as  yieldcth   twenty  fllillings 

per 
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ptr  annum,  and  Centum  foil datas  terrarurr,  ierementorum 
ffT  redd'itMim,  fol.  149.  And  in  F.  N.  B.  fcl.  87.  2re 
thefe  words,  Vigintl  libratas  terra  vel  redditus,  which 
argueth  it  to  be  (o  much  land  as  yields  twenty  fllillings 
per  ann.  See  Jrudonj.  Others  hold  cbolnla  terns  to  be 
but  half  a  perch,  and  rier^nriata  a  perch.  See  Spelm.  Glojf. 
verba  Obolata  terrse.  Sciatis,  iffc.  me  R.  de  J.  ded'ijje  me- 
dletatem  unius  feorwendel  terns,  de  meo  domxnio,  isV.  Mon. 
Angl.  2  par.  fol.  913.  b.  At  Monkland  in  Hereford/hire, 
they  call  it  a  verndal  of  land.      Cotuell,  edit.  I'JI']. 

jrarDillg,  or  JFartl)tng  of  golD,  Seemeth  to  be  a 
coin  ufed  in  ancient  times,  containing  in  value  the  fourth 
part  of  a  noble,  viz.  twenty  pence  in  filver,  and  in  weight 
the  fixth  part  of  an  ounce  of  gold  ;  that  is,  of  five  (hil- 
lings in  filver.  This  word  is  ufed  9  H.  5.  cap.  7.  thus, 
Item,  That  the  King  do  to  be  ordained  good  and  juft 
weight  of  the  noble,  half  noble,  and  farthing  of  gold, 
with  the  rates  necefTary  to  the  fame  for  every  city,  ifc. 
by  which  place  it  plainly  appeareth  to  have  been  a  coin, 
as  well  as  the  noble  and  h^lf  noble.  Knighton,  in  the  year 
1345,  faith  Eodem  anno  nobile  &  cbolus  fS  ferthing  de  aiiro 
cceperiint  florere  in  Anglia.      Co'JjelU  edit.   I  727. 

j^atC,  Signifies  a  voyage  or  paflage,  or  according  as 
we  now  ijfe  it,  money  paid  for  paffing  by  water.  2  is" 
3  P.  £5C  M.  c.  1 6. 

irarinagtum,  Toll  of  meal  or  flour.- Et  quod  de 

ttetero  molendinarius  non  capiat  farihagium,  bfc.  Ordina- 
tiones  Jurtin.  in  Infjla  de  Jerfey.    17  Ed.  2. 

5*aClcp,  or  j^adCll,  In  the  manor  of  TFeft  Slapton  in 
com.  Devon,  if  any  tenant  die  pofTefled  of  a  cottage,  he  is 
by  the  cuftom  to  pay  to  the  lord  fix  pence  for  a  farley  ; 
which  may  be  in  lieu  of  a  heriot :  For  in  fome  manors 
ive/iward,  they  diftinguifh  farleu  to  be  the  beft  of  the 
goods,  as  heriot  is  the  beft  beaft,  payable  at  the  tenant's 
death.     Cornell,  edit,  i-jlj. 

^aritngarit,  Whoremongers,  adulterers ;  from  the 
Sax.  firlicgean,  fornicari.      Cowell,  edit.  1727. 

i^arnt,  or  jPcrm,  (from  the  Sax.  feorm,  i.  e.  food, 
and  this  from  feorman,  i.  e.  to  feed)  In  the  laws  of  Ca- 
imtus,  in  67,  Fcarm,  Mr.  Lombard  renders  viiium;  (o 
reddere  frmam  unius  noSlis,  and  reddebat  unum  diem  de 
frma,  is  {o  much  provifion  for  a  night  and  a  day  ;  for 
about  the  time  of  IVilUam  the  Conqueror,  the  rents  were 
leferved  in  provifions,  whxh  was  altered  by  H.  I.  It  is 
ufually  the  chief  mefTijage  in  a  village  or  town,  whereto 
belongs  great  demeans  of  all  forts,  and  hath  been  ufed 
for  term  of  life,  years,  at  will.  The  rent  referved  upon 
fuch  a  leafe,  is  ral!edy<?;v«,  and  the  tenant  or  \tKt^  farmer. 
See  ^crmC,  and  Spelman's  GloJf.  verba  Firma.  Cornell, 
edit.  1727. 

i^atitlEr,  I^  he  who  rents  a  farm,  or  is  leflle  thereof. 
Termes  de  l.i  ley.  And  it  is  faid  generallv  every  lefTce  for 
,  life  or  years  although  it  be  but  of  a  fmall  houfe  and  land, 
is  called  farmer,  as  he  is  who  occupieth  the  farm.  As 
this  word  implies  no  myftery,  except  it  be  that  of  huf- 
bandry,  hufbindman  is  the  proper  addition  of  a  farmer. 
2  Hawk.  188.  By  flat.  21  Hen.  8.  c.  13.  No  parfjn  or 
fpiritual  perf^n  may  take  farms  or  leafes  of  land,  on  pain 
of  forfeiti.ig  ic/.  per  month.  And  by  flat.  25  Hen.  8. 
c.  13.  and  32  Hen.  8.  c.  28.  No  perfon  whatfoever  fliall 
take  above  iwo  farms  together,  and  they  to  be  in  the  fame 
pariib,  under  ti.e  penalty  of  3^.  ^d.  a  week. 

iParmcn,  CJia^tfrS,  &c.  Not  to  be  deemed  bank- 
rupts, 5  Geo.  2.  c.  30.  feSi.  40.  For  farmers  in  Nor- 
folk and  Suffolk,  fee  jno^fclk  and  3)tlffoI^. 

i^armer0  of  CJCCife,  Their  authority,  16  y  17  Car.  2. 
f.  4. 

i?art!jing,  (in  Sax.  feorthUng,)  Was  the  fourth  part 
of  a  Saxon  penny,  and   ftequently  in  ufe  among  them. 

See  pennr.  v 

filXt\)VA%  of  laita,  (Sjx.  fordling,)  Seeifts  to  be  a 
•great  quantity,  and  differs  much  Uom  farditig-deal;  for  in  a 
book  of  Survey  of  the  manar  o/WeftSlapton  in  com.  Devon, 
there  is  an  entry  thus  made;  A.  B.  holds  fix  farthings  of 
land  at  iibl.  per  annum.  See  j^atUcl  and  ^acBiUff? 
Deal,  Farthing  aUays  imported  the  fourth  part;  and 
therefore  quarter-rials,  or  pieces  of  gold  that  pafl^ed  for 
two  (hillings  and  (ixpence,  the  fourth  part  of  a  rial  cur- 
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rent  at  (en  fhilllngs,  were  called  rial-farthivgs  in  an  in- 
denture of  the  mint.      1  H.  6.      Cowell,  edit.  1727. 

Ji^ai'UnDcl,  The  fame  with  j^arCilTgj^iJCaL 

J^aflTia,  A  language,  viz.  A  Latino  rheiorko  fafmate 
in  propriam  vertit  linguam  vclumina.     Du  Frefne. 

i^affusS,    A   faggot,   Fr.  faijfeau. Conceffit  ahhat'i 

duos  fa(ros  dorfales  ramorum  grcjforum  hcfci  ipfius.      Mon. 
Angl.   torn.  2.  p.  238. 

irattecmaUS,  Pledges?  from  theSax./^,yfr«ai,  and 
man,  homo.  De  emptionibus  f.nr  fidejuffionibus,  quod  Anglice 
vacant  faftermannes.     Leg.  Edw.  Ccnjcjfr.  cap.  33. 

i^at,  or  date,  Is  a  great  wooden  vefTel,  which  among 
brewers  ar.d  malflers  is  ordinarily  ufed  at  this  day  to  mea- 
fure  malt  by  for  expedition,  containing  eight  bu(hels,  or 
a  quarter,  mentioned  I  H.  5.  cap.  10.  1  i  H.  6.  cap.  8. 
It  is  alfo  a  leaden  pan  or  veflel  for  the  making  of  fait  st 
Droifwich  in  the  countv  Q^  IVorctJler,  wliereof  the  fevera! 
owners  or  proprietors  do  claim  eftates  of  inlieritance  and 
burgefs-fhip ;  alfo  a  great  brcwing-velTel  ufed  by  all 
brewers  to  run  their  wort  into.      Cowell,  edit.  1727. 

f^Xlyn  anti  fon.  Father  (hall  not  have  an  aflion 
againft  the  mafter  for  beating  his  Ton  and  heir  apparent, 
and  laming  him  fo  as  to  be  difparaged  as  to  his  marriage. 
Le.  50.  Pafh.   29  Eliz.  B.  R.  Gray  v.  Jcfes. 

Action  lies  not  for  the  father,  tho'  it  was  objefled  that 
he  was  at  the  charge  of  curing  his  fon  of  his  wounds,  be- 
caufe  he  was  not  comDellable  to  it.  Cro.  El.  849.  But 
it  was  admitted  that  aiSion  might  have  Iain  for  the  father, 
*if  he  had  (hewn,  that  the  fon  was  his  fervant,  whereby 
he  loft  his  fervice.  But  alleging  lofs  of  fervice,  without 
alleging  that  the  fon  was  his  fervant,  is  not  fufHcient. 
Cra.  El.  849. 

If  the  fon  marries  without  ccnfent  of  the  father,  the 

father  has  no  remedy.     Le.  50.   Gray  v.  Jeffes. See 

5  Mod.  122.  A7«e  alias  Michel  v.  Thorp. 

The  father  (hall  not  have  ai^ion  for  taking  any  of  his 
children  except  his  heir  ;  and  that  is,  becaufe  the  mar- 
riage of  his  heir  belongs  to  the  father,  but  rot  of  any 
other  his  fons  or  daughters.  And  th.e  father  has  no  pro- 
perty or  intereft  in  the  other  children,  which  the  law  ac- 
counts  may  he  taken  from    him.      Cra.  E.   770.    Trin. 

42  Eli%.  B.  R.   Barham  v.  Dennis. . But  Glar.vil  J. 

contra.     Ibid. 

Trefpafs  quare  filiam  fS"  haredem  fuam  raUiit  i^''ah- 
duxit  lies  for  the  father,  but  not  for  tlie  mother;  for 'the 
father  of  common  right  dial!  have  the  v  ard  of  his  fon  or 
daughter  ;  per  Catefiy.  Br.  Garde,  pi.  55  cites  Q  Ediv 
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Bonds  releafed  by  the  father,  which  he  had  taken  in 
the  name  of  his  fons,  being  infants,  thought  good  and 
allowed.    Tcth.SS.  cites  Hill  20  Jac.  Slmonds  v.  Lumley. 

The  grandfather  devifed  lands  to  his  fon  to  pay  10/. 
per  annum  to  the  fon's  three  dauehters ;  the  father  gives 
2cc/.  iri  marriage  with  one  ;  whether  the  ic/.  per  ann. 
(hall  be  included  in  the  200/.  cr  not;  'twas  decreed  that 
it  (hould  be  included.  Toih.  141.  cites  Mich.  13  Car. 
Kirrington  v.  Ajly. 

The  father  received  a  legacy  of  ico/.  and  another  of 
sol.  left  to  B.  his  eldeft  fon  by  the  grandfather  and 
grandmother;  afterwards  the  father  gave  bond  to  pay  his 
fon,  v.'hom  he  had  difinherited,  60C0/.  'twas  infifted 
that  the  bond  included  the  legacies.  But  Lord  Jefferies, 
in  favour  of  a  difinherited  heir,  would  allow  no  more 
than  what  they  could  prove  to  have  been  aflually  paid 
towards  fatisfadlion  of  thefe  legacies,  and  eo  nomine  as  in 
part  of  the  legacies,  and  the  reft  to  be  paid  with  intereft. 
Mich.  1687.  Vern.  480.  Sir  JVilUam  Cann  v.  Lady 
Cann. 

A  legacy  of  150/.  to  the  daughter  of  5.  was  paid  to 
B.  who  after  on  her  marriage  with  J.  5.  gave  her  looo/. 
portion,  and  fettled  a  church  leafe  upon  her,  and  maintained 
her  and  hufband  14  years  at  his  own  houfe.  The  Mafter 
of  the  Rolls  decreed  the  legacy  with  coft,  but  faiJ  tho' 
he  would  pot  difcharge  it,  he  diflik'd  the  fuit.  Hill. 
1703.   Ch.  Free.  228.   Sir  George  Chudley  v.  Lee. 

The  father  is  obliged  by  the  Common  law  to  provide 
for  his  children.     Lord  Raym.  41. 

Juftices 


F     E     A 

Juaices  cannot  order  a  maintenance  for  a  child  to  be 
paid  by  the  father,  without  adjudging  that  the  child  is 
poor,  or  hkeU'  to  become  chargeable.     Lord  Raym.  699. 

ChilJen  not  demanding  their' legacies  of  their  father 
when  they  come  of  age,  or  after,  is  no  difcharge  of 
them  ;  and  the  father  is  bound  to  maintain  them  duiing 
their  minority,  and  their  portions  given  by  a  flranger  are 
noibio'^  to  him  more  than  if  they  had  not  any  ;  and 
where  they  lived  to  be  f5t  for  fsrvice,  and  ferved  the,r 
father  ;  their  fervice  was  more  worth  than  the  intereft  of 
the  legicy  (which  was  50  /.  apiece)  and  fo  intereft  was 
allowed.  '  Bat  where  one  of  the  daughters  married,  and 
(he  and  her  hufband  had  a  year's  board  after  marriage,  the 
father  mufl  be  allowed  for  it,  unkfs.an  agreement  be 
proved  to  the  contrary.  Pafch.  7  Ann.  3  Ch.  R.  168. 
Strickland  v.  Hud/an  and  Ma  [on. 

A.  devifed  250/,  to  his  (on,  and  made  his  wife  execu- 
trix, wlio  married  another  hufband.  On  a  bill  brought 
agalnft  them  by  the  fon  for  the  legacy,  the  defendants 
would  have  difcounted  maintenance  and  education  ;  but 
the  court  would  not  permit  it  fo  as  to  diminifh  the  prin- 
cipal  I'um;  for  it  was  faid,  that  the  mother  ought  to 
maintain  the  child.  2  Vent.  353.  Mich.  33  Car.  2. 
Anon'. 

But  a  fum  of  money  paid  for  the  binding  him  out  ap- 
prentice was  allowed  to  be  difcounted.  2  Vent.  353. 
Anon. 

And  the  mother  was  decreed  a  reafonable  allowance 
for  maintenance  of  her  fon  from  two  years  of  age,  when 
the  father  died,  to  18,  when  the  fon  died;  flie  having 
received  the  rents  of  33/.  per  annum  defcended  from  the 
father  on  the  fon,  as  heir  at  law.  Pafch.  7  Anna:^  3  Ch. 
R.  164.  IVallis  V.  Everard. 

A  father  prepared  a  bond  conditioned  for  payment  of 
120/.  a  year  for  life  by  his  fon,  to  whom  a  very  large 
eftate  had  been  devifed,  and  upon  propofing  it  to  the  fon, 
he  refufed  to  execute  it,  faying  it  was  more  reafonable 
that  the  father  (hould  depend  upon  his  honour.  Upon 
which  the  father  left  the  bond  with  the  fon,  faying,  if  he 
would  not  (ign  it  he  might  let  it  alone.  But  afterwards 
in  the  father's  abfence  the  fon  figned  it  juft  before  he 
went  to  travel,  and  direded,  that  it  (hould  be  delivered 
to  his  father.  Ld.  Ch.  Parker  faid,  that  thofe  words 
might  be  fpcke  fo,  as  to  amount  to  a  threatning,  and  to 
intimidate  ;  but  it  might  alfo  be  otherwife,  and  the  fa- 
ther feemed  to  acquiefce  under  the  fon's  anfwer,  and  for 
ought  appeared  it  was  his  free  aft,  and  what  he  thought 
himfelf  obliged  in  honour  to  do,  and  therefore  without 
any  proof  to  impeach  it,  it  fliould  not  be  fet  afide  In 
equity.  Ifmi's  Rep.  602,  607.  Hill.  17 19.  Blackborn 
V.  Edghy. 

If  it  Ihould  ever  appear  that  the  power  of  a  parent 
over  a  dilld  has  been  ab'ifed,  as  by  his  gaining  a  releafe 
of  the  child's  or|  hanage  parts  by  threats,  He.  a  court  of 
equltv  will  certainly  fet  afide  a  releafe  thus  und'uely  gain- 
ed. Per  Ld.  C.  Parker,  Pafch.  1120.  IVms's  Rep.  6^:), 
640.  in  cafe  of  Blnnden  v.   Barker. 

jfatljluit,  (LL.  H.  I.  cap.  JO.)  Perhaps  tlie  fame 
witli  the  Six.  fenth  vode,  i.  e.  faclionum  feu  inimicillarum 
mulSla  feu  compenfatio. 

jpatttil  illUliCl',  A  whore.  Cum  quadam  fatua  mu- 
liere  7iudu5  in  leiio  cum  nuda  extitit  deprehenfus.  Du 
Frefne. 

j?^aufCtum,  A  faucet,  a  mufical  pipe  or  flute 


Organwn  tamen  <^  decentum,  faufetum  &  pipeth  omnino  in 
divtno  officio  omnibus  nnjlrii  utriufque  fexus  interdicimus. 
Regul.  Ordin!s  de  Sempringham.   p.  717. 

ifautOlS,  Aie  favourers,  fupporters^  abettors  of 
crimes,  l3c.     Stat.  16  Ric.  2.  c.  5. 

jpaptcuf.     See  JfilttOUr!?. 

^Cal,  The  tenants  by  knights-fervice  did  fwear  to 
their  Ind  to  be  feal  and  leal,  i.  e.  faithful  and  loyal. 
See  Spelman  of  Parliaments,  pag.  59. 

5^eaUp,  Fidelitas,  (from  the  French  feal,  liege,  trujiy) 
Signifietli  in  our  Common  law  an  oath,  taken  at  the  ad- 
mittance of  every  tenant,  to  be  true  to  the  lord,  of 
whom  he  holdeth  his  land  :  And  he  that  holdeth  land  by 
this  only  oath,  holdeth  in  the  freeft  manner  that  any  man 
in  England  under  the  King  may  hold  :  Becaufe  all  with 
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us  that  have  fee,  hold  per  fidem  itf  fiduciam,  that  is,  by 
fealty  at  the  ieaff.  Smith  de  Repub.  Atigl.  lib.  3.  cap.  8. 
For  fidelitas  is  de  fubflantia  feudi,  as  Duarenus  faith,  dc 
feud.  cap.  2.  num.  4.  And  Matkeeus  de  Affiiclis  defcis, 
320.  num.  465.  faith,  that  fidelitas  ejl  fubjtantiale  feudi, 
non  fervitium  :  The  particulars  of  his  oath,  as  it  is  ufed 
among  the  Feuiijls,  you  may  read  well  expreft  by  Zafms, 
in  his  treaiife  De  Feudis,  part.  7.  num.  15,  16.  which  is 
worth  the  comparing  with  the  ufual  oath  taken  here  ia 
England.  This  fealty  is  alfo  ufed  in  other  nations,  as 
by  the  Lombards  and  Burgundians.  Cajfanaus  de  Confuet. 
fiurgund.  pag.  419,  420.  And  indeed  the  very  creation 
of  this  tenure,  as  it  grew  from  the  love  of  the  lord  to- 
ward his  followers,  fo  did  it  bind  the  tenant  to  fidelity, 
as  appeared  by  the  whole  courfe  of  the  Feods,  and  the 
breach  thereof  is  the  lofs  of  the  fee.  Duarenus  in  Com- 
mcniariis  Feudorum,  cap.  1 5 .  num.  4.  y  fequen.  Anto- 
nius  Contius  in  melhodo  Feudorum,  cap.  J^iiius  mollis  Feu- 
dum  arnittittir.  Hotomon  in  hib  Commentaries  De  verbis 
Feudalibus,  (heweth  a  double  fealty ;  one  geneial,  to  be 
performed  by  every  fubjedf  to  his  prince  ;  the  other  fpe- 
cial,  required  only  of  fuch  as  in  refpeft  of  their  fee  are 
tied  by  this  oath  to  their  landlords  :  We  may  read  of 
both  in  the  Grand  cujlumary  oi  hiormandy.,  being  of  courfe 
performed  to  ihe  Duke  by  all  lefiant  within  the  dutchy. 
This  fealty  fpecial  is  among  us  performed  either  by  free- 
men or  villains.  The  form  of  both  fee  in  Anno  14  Ed.  r. 
flat.  2.  in  thefe  words.  When  a  freeman  fliall  do  fealty 
to  his  lord,  lie  (hall  hold  his  right-hand  upon  a  book, 
and  fay  tiius,  Hear  you  my  lord  R.  that  I  A.  B.  fhall  be 
to  you  faitliful  and  true,  and  fhall  owe  my  fealty  to  you,  for 
the  land  that  •/  hold  of  you,  and  truly  fliall  do  you  the  cufioms 
and  fervices  that  I  ought  to  do  to  you  at  the  terms  offigned: 
So  help  me  God,  and  all  his  faints.  And  fliall  kiis  the 
book,  but  he  fliall  not  kneel.  When  a  villain  fhall  do 
fealty  to  his  lord,  he  (hall  hold  his  right-hand  over  the 
book,  and  fay  thus.  Hear  you  my  lord  R.  that  I  R.  F, 
fro}n  this  day  forth  unto  you  fhall  be  true  and  faithful,  and 
fhall  owe  you  fealty  for  the  land  which  I  bold  of  you  in^ 
villenage,  and  fhall  be  jujiified  by  you  both  in  body  and 
goods  ;  fo  help  me  God,  and  all  his  faints.  See  Reg.  Orig. 
fol.  302.  a.  Fidelitas  (faith  Spelman)  ejl  fidei,  cbfeqziiil^ 
fervitii  ligamcn,  quo  generaliter  fubditus  Regi,  particulariter 
vajfallus  domino,  ajlringitur. 

It  is  ufually  mentioned  with  homage,  but  it  differs 
from  it ;  for  homage  confifts  in  the  taking  an  oath  when 
the  tenant  comes  to  his  land,  and  is  done  but  once,  and 
fo  is  the  oath  of  fealty,  but  that  is  an  obligation  which 
is  permanent,  and  binds  for  ever.  Thefe  differ  alfo  in 
manner  of  the  folemnity,  for  the  oath  of  homage  is  taken 
by  the  tenant  kneeling,  but  that  of  fealty  is  taken 
(landing,  and  includes  fix  things,  which  are  comprifed 
in  thefe  words,  Incolume,  tutum,  utile,  honejlum,  facile, 
poffibile  ;  incolume,  that  he  do  no  bodily  injury  to  the  lord  ; 
tutum,  that  he  do  him  no  fecret  injury  in  any  thing 
which  is  for  his  defence,  as  in  his  houfe  or  caflle  ;  honef. 
turn,  that  he  do  him  no  injury  in  his  reputation  ;  utile, 
that  he  do  not  damage  him  in  his  pofTefllons  ;  facile  ^ 
pojfibile,  that  he  make  it  eafy,  and  not  difficult  for  the 
lord  to  do  any  good,  which  otherwife  he  might  do,  nor 
make  that  impoffible  to  be  done  which  before  was  in  hi? 
power  to  do :  All  which  is  likewife  comprifed  in  Leg. 
H.  I.  cap.  5.  Omnis  homo  fidem  det  domino  fuo  de  vita  is> 
membris  fuis  £5f  terrcno  honor e,  ^  obfervatione  confdii  fui  per 
honejium  ^  utile,  fide  dei  falva  i^  terra  principis  falva, 
Cowell,  edit.  1727. 

j^eaitlS,  Anniverfary  times  of  feafling  and  thankfgiv- 
ing,  as  Chriflmas,  Eajier,  IVhitfuntide,  i^c.  The  four 
feafts  which  our  law  efpecially  takes  notice  of  are  the 
feafts  of  the  Annunciation  of  the  BkiTed  Virgin  Mary,  of 
the  Nativity  of  St.  John  the  Baptift,  of  St.  Michael  the 
Archangel,  and  of  St,  Thomas  the  Apoflle,  on  which 
quarterly  days,  rent  on  leafes  is  ufually  referved  to  be 
paid.  See  flatute  5  i5  6  Ed.  6.  3  Jac.  1.  c.  1.  12  Car. 
2.  c.  30. 

See  SDcuicattoivlia}'. 

jpeUa,  Item  fciendum  eft  quod  quatuor  virgata  terra  £5? 
dimid.   debent  feminare  ^  arare  novem  fcviones  terra,  in 

quibus 
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o-J/.'3/.M  ff:rtinaliunt  novem  trugas  frumenti,  ques  vacatur  feda. 
L::><.r  iM^fix  Heref.   fol.  53. 

Jpf£,  Feudum  vel  feodum,  (from  the  French  word  fef, 
i.  f radium  heneficiarium,  vel  res  clientelaris,)  Is  ufed 
in  our  Common  law  to  fi^nify  divers  things  :  As  firft, 
All  thofe  lands  which  we  hold  by  perpetual  right,  as  Ho- 
toman  well  noteth  verba  Feodum,  de  verbis  feudalihus. 
Oar  ancient  lawyers  have  not  exprefled  what  they  fully 
meant  by  it,  but  only  fay,  that  by  this  name  go  all 
]ands  and  tenements  that  are  held  by  any  acknowledg- 
ment of  fuperiority  to  a  higher  lord.  They  who  write 
on  this  fubjeft,  divide  all  lands  and  tenements  where  a 
man  hath  a  perpetual  eftate  to  him  and  his  heirs,  (jfc.  into 
allodium  t^  feudum.  1.  Jllodium  they  define  to  be  every 
man's  own  land,  iJc.  which  he  pofTefTeth  merely  in  his 
own  right,  without  acknowledgment  of  any  fervice,  or 
payment  of  any  rent  to  another  ;  and  this  is  a  property 
in  the  higheft  degree.  2.  Feudum  is  that  which  we  hold 
by  the  benefit  of  another,  and  in  the  name  whereof  we 
owe  fervice,  or  pay  rent,  or  both,  to  a  fuperior  lord  : 
And  all  our  land  here  in  England  (the  crown-lands  be- 
ing in  the  King's  own  hands,  in  the  right  of  his  crown, 
excepted)  is  in  the  nature  o^  feudum  or  fee;  for  though 
many  have  land  by  defcent  from  their  anceftors,  and 
others  have  dearly  purchafed  land  with  t:y;ir  money  ;  yet 
is  the  land  of  fuch  a  nature,  that  it  cannot  come  to  any 
either  by  defceat  or  purchafe,  but  with  the  burthen  that 
was  laid  upon  him,  who  had  novel  fee,  or  firftof  all  received 
it  as  a  benefit  from  his  lord  to  hini,  and  to  all  fuch  to 
whom  it  might  defcend,  or  any  way  be  conveyed  from 
him.  So  that  in  truth  no  man  hath  direiium  dominium, 
the  very  property  or  demain  in  any  land,  but  only  the 
prince  in  the  right  of  his  crown.  Carnb.  Brit.  p.  93. 
For  though  he  that  hath  fee,  hath  jus  perpetuum  &  utile 
deminium,  yet  he  oweth  a  duty  for  it,  and  therefore  it  is 
not  fimply  his  own  ;  which  thing,  I  take  thofe  words, 
that  we  ufe  for  the  expreffing  of  our  deepeft  rights  in 
any  lands  or  tenements,  to  import  :  For  he  that  can  fay 
rood  of  his  eftate,  fays  thus,  /  am  feifed  of  this  or  that 
land  or  tenement  in  my  demain  as  of  fee,  Seifttus  hide  in  do- 
minico  meo  ut  de  feudo,  and  that  is  as  much  as  if  he  faid, 
It  is  my  deroain  or  proper  land  after  a  fort,  becaufe  it  is 
to  me  and  my  heirs  for  ever;  yet  not  fimply  mine,  be- 
caufe 1  hold  it  in  the  nature  of  a  benefit  from  another. 
Yet  the  ftatute  of  37  H.  8.  16.  ufeth  thefe  words  of 
land  inverted  in  the  crown  ;  but  it  procedeth  from  the 
not  knowing  the  nature  of  this  word  fee  ;  for  fee  can- 
not be  without  fealty  fworn  to  a  fuperior,  as  you  may 
read  partly  in  the  word  fealty,  but  more  at  large  in  thofe 
that  write  De  feudis,  and  in  particular  Hotoman  both  in 
h\s  Commentaries  and  Difputations.  And  note,  that  land, 
fcff.  with  us  is  termed  fee  in  two  refpefts,  one  as  it  be- 
longeth  to  us  and  our  heirs  for  ever,  the  other  as  it  hold- 
eth  of  another.  Britton,  cap.  23.  defineth  it  thus;  Fee 
is  a  right  confifting  in  the  perfon  of  the  true  heir,  or  of 
feme  other  that  by  juft  title  hath  purchafed  it.  Fleta 
filith,  Feudum  eft  quod  quis  tenet  ex  quacunque  caufa  ftbi  ^ 
bteredikts  fuis,  five  fit  tenementum  five  redditus  qui  non 
praveniunt  ex  camera,  is"  alio  modo  dicitur  feudum,  ficut 
qus  qui  feoffant,  ds"  quod  quis  tenet  ab  alio,  ficut  dicitur, 
talis  tenet  de  tali  tot  feuda  per  fervitium  militare.  Lib.  5. 
cap.  5.  feci.  Feudum  autem.  And  all  that  write  Z)^  y>a- 
dis,  hold,  that  feudatarius  hath  not  an  intire  property  in 
his  fee.  But  the  definition  of  Sir  Henry  Spelman  is  moft 
intelligible.  A  feud  is  a  right  which  the  vaffal  hath  in 
land,  or  fome  immoveable  thing  of  his  lord's,  to  ufe  the 
fame,  and  take  the  profits  thereof  hereditarily,  rendring 
unto  his  lord  fuch  feudal  duties  and  fervices  as  belong  to 
military  tenure,  the  mere  property  of  the  foil  always  re- 
maining to  the  lord.  Spelman  of  Feuds,  cap.  I.  The 
divifions  oi  fee  in  divers  refpedts  are  many,  and  worthy 
to  be  known  ;  but  we  divide  them  only  into  fee  ahfolute, 
otherwife  termed  fee-fimplc  ;  and  fee  conditional,  other- 
wife  called  y^f-r^?//.  Fee-fimple,  feodum  fimplex,  is  that  of 
which  we  are  feifed  in  thefe  general  words.  To  us  and 
our  heirs  for  ever.  Fee-tail^  feodum  taliatiim,  is  that 
whereof  we  are  feifed  to  us  and  our  heirs,  with  limita- 
tion, that  is,  the  heirs  of  our  body,  (s'c.  and  this /«- 
tail  h  either  general  OT  fpecial :  General  b,  where  laud  is 
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given  to  a  man  and  the  heirs  of  his  body ;  the  reafoSl 
whereof  is  given  by  Littleton,  lib.  i.  cap.  2.  becaufe  a 
man  feifed  of  land  by  fuch  a  gift,  if  he  marry  one  or 
more  wives,  and  have  no  ifTue  by  them,  and  at  length 
marry  another  by  whom  he  hath  iffue  ;  this  iffue  ftiall  in- 
herit the  land.  Fee-tail  fpecial,  is  that,  where  a  man 
and  his  wife  are  feifed  of  lands  to  them  and  the  heirs  of 
their  two  bodies.  The  reafon  is  given  likewife  by  Little- 
ton in  the  fame  place,  becaufe  in  this  cafe  the  wife  dying 
without  iffue,  and  he  marrying  another  by  v/hom  he 
hath  iffue  ;  this  iffue  cannot  inherit  the  land,  being  fpe- 
cially  given  to  fuch  heirs,  ^c.  This  fee  tail  h^ith  the 
original  from  the  ftatute  of  IVeJim.  2.  cap.  1.  made  13 
Ed.  I.  yet  fee  BraSion,  lib.  2.  cap.  5.  mtm."  3.  in  his 
Verbis.  Item  quadam  abfoluta  b"  quesdam  Jiriiia  is*  coarc- 
tata  ficut  certis  baredibus.  To  whom  add  Plowden,  fol. 
235.  IVillion's  cafe;  for  before  that  ftatute,  all  land 
given  to  a  man  and  his  heirs,  ehher  general  or  fpecial,  was 
accounted  in  the  nature  of  a  fee  ;  and  therefore  held  to 
be  fo  firmly  in  him  to  whom  it  was  given,  that  any  li- 
mitation notwithftanding,  he  might  alien,  and  fell  it  at 
his  pleafure,  much  like  that  which  the  Civilians  call  nu- 
dum pra-ceptum,  binding  rather  by  counfel  and  advice 
than  compulfion  or  reftraint.  But  this  feeming  unrea- 
fonable  to  the  wifdom  of  our  realm,  that  a  man  mean- 
ing well  to  this  or  that  pofterity  of  himfelf,  or  his  friend?, 
might  be  forthwith  deceived  of  his  intention  ;  the  faid 
ftatute  was  made  for  redrefj  of  that  inconvenience 
whereby  it  is  ordained,  that  if  a  man  give  lands  in  fee, 
limiting  the  heir,  to  whom  it  ftiall  defcend,  with  a  re- 
verfion  to  himfelf,  or  his  heirs,  for  default,  (3'c.  that 
the  form  and  due  meaning  of  his  gift  fnall  be  obferved  : 
He  then  that  hath  fee,  holdeth  of  another  by  fome  duty 
or  another,  which  is  calkd  fervice  ;  and  of  this  fervice 
and  the  diverfity  thereof,  fee  Chivalry  and  Service.  Se- 
condly, This  word  fee  is  fometimes  ufed  with  us  for  the 
compafs  or  circuit  of  a  manor  or  lordftiip,  Branon,  lib. 
2.  cap.  5.  In  eadem  villa  &  de  eodem  feodo.  Thirdly,  It 
is  ufed  for  a  perpetual  right  incorporeal,  as  to  have  the 
keeping  of  prifons  in  fee.  Old  Nat.  Brev.  fol.  41.  Fof- 
ter  in  fee,  eod.  fol.  6.  rent  granted  in  fee,  eod.  fol.  8. 
Sheriff'  in  fee,  28  Ed.  1.  Jiat.  3.  cap.  8.  Laftly,  ft  is 
taken  for  a  reward  or  wages  given  to  one  for  the  execu- 
tion of  his  office,  as  the  fee  of  a  forefter,  of  a  keeper  of 
a  park,  or  of  a  flierifF  for  ferving  an  execution,  limi- 
ted by  20  Eliz.  cap.  4.  And  alfo  for  that  confideration 
given  a  ferjeant  at  law  or  counfellor,  or  a  pbyfician,  for 
their  counfel  and  advice  in  their  profefTion,  which  as  it 
is  well  obferved  by  Sir  John  Davis,  in  his  Preface  to  his 
Reports,  is  not  properly  merces,  but  honorarium;  yet  in 
the  law  language  it  is  called  a /iff.     Cowell,  edit    1727 

JTcc^caacc.    See  ©ftatc, 

ifeC^CtJJECtant,  is  by  the  Feudijs  termed  feudum  ex- 
peSiativum,  or  expeSiativa  fubftantively  ufed.  Matthceus 
de  Jffliais  difcis  292.  nu.  2.  pag.  417.      See  (EjCJJfrtant, 

JffC^f.irm,  (Feodi  firma)  Is  when  any  one,  of  the 
gift  or  grant  of  another,  holds  to  him  and  his  heirs,  ren- 
dering either  the  half  or  the  third  part,  or  at  leaft  the 
fourth  part  of  the  true  value.  And  fuch  tenant  is  bound 
to  no  fervices,  but  what  are  contained  in  the  charter  it- 
felf,  except  fealty,  which  all  tenures  are  liable  to.  Spelm. 
Gloff.  verba  Feodum,  page  221. 

Fee-farm,  Feudi  firma.  Is  a  compound  of  fee  and 
ferme,  pradium,  and  fignifieth  in  a  legal  fenfe  land  held 
of  another  \n  fee,  that  is,  in  perpetuity  to  himfelf  and 
his  heir,  for  fo  much  yearly  rent  as  it  is  reafonably  worth 
more  or  lefs,  fo  it  be  the  fourth  part  of  the  worth,  with- 
out homage,  fealty,  or  other  fervices,  other  than  are  fpe- 
cially  comprifed  in  the  feoffment ;  but  by  Fitzherbert  in 
his  Nat.  Brev.  fol.  210.  it  feemetb,  that  the  third  part 
of  the  value  may  be  appointed  for  the  rent,  or  the  find- 
ing of  a  chaplain  to  fing  divine  fervice,  ffff.  And  the 
nature  of  it  is  thus,  that  if  the  rent  be  behind,  and  un- 
paid for  the  fpace  of  two  years,  then  the  fecfixir,  or  his 
heirs,  have  an  adtion  to  recover  the  lands  as  his  de- 
mefnes.  Britton,  cap.  66.  num.  4.  but  obferve,  that 
Wejl,  in  his  Symbol,  part.  I.  lib.  2.  fit.  463.  fays,  that 
the  feoffment  may  contain  fervices  and  fuit  of  court,  as 
well  as  rent.  And  in  Terms  de  la  Ley,  that  fee-fann 
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oweth  feaky  though  not  exprefled  in  the  feoffment,  for 
that  fealty  bslongeth  to  all  kind  of  tenues ;  this  is  near 
the  nature  of  that  which,  among  the  Civilians,  is  called 
Jger  veiilgalis,  qui  in  perpetuum  licetur  hac  lege,  ut 
quamdiu  pro  to  veffigal  pendatur,  tamdiu  neqiie  ipfts  qui 
cmduxerunt,  veque  iis  qui  in  locum  eorum  fucceffirunt,  au- 
ferri  eum  liceat.  The  fee-farm  rents  remaining  to  the 
Kings  of  England  from  their  ancient  demefnes,  were 
manv  of  them  alien;ited  from  the  crown  in  the  reign  of 
King  Charles  the  Second.  But  how  doubtful  men  are 
of  the  litle  to  alienations  of  any  nature,  is  evident  from 
this,  that  w+iiHt  thefe  rents  were  expofed  to  fale  for  ready 
money,  fcarce  any  would  deal  for  them,  and  they  re- 
mained unfold,  till  the  method  of  doubling  orders  did  a 
little  help  ;  but  that  which  made  men  earned  indeed  to 
buy  them,  was  the  ftop  upon  fjme  of  his  Majefty's  other 
payments,  which  made  men  to  refort  to  this  as  the  mo(t 
eligible  ill  that  conjunflure.      Cowdl,  edit.  1727. 

By  flat.  22  Car.  2.  c.  6.  Je£l.  4.  Letters  patents  granted 
by  the  King  of  certain  fee-farm  rents,  before  the  24th  of 
June  1672.  are  confirmed. 

SeSi.  10.  Purchafers  may  buy  and  enjoy  the  fame  rents, 
not.vithftanding  any  ftatute  of  mortmain. 

This  act  of  parliament  was  not  neceflary  to  enable  the 
King  to  make  a  grant  of  thefe  rents,  but  to  encourage 
purchafers,  and  to  give  fuch  privileges  to  the  fubjedl, 
which  the  King  could  transfer  without  a£t  of  parliament, 
and  to  cure  and  fupply  tie  defefl  of  non-recital  or  mif- 
recital ;  and  the  a<St  itfelf  is  an  authority  that  the  King 
might  alien  ;  for  the  a<S  declares  the  letters  patent  good, 
which  were  granted  before  ;  per  Holt  Ch.  J.  Mich.  7 
7/W.  3.   B.  R.  Siin.  bob.    In  the  Banhrs  cafe. 

The  faid  flat.  22  Car.  2.  cap.  6.  fe£i.  6.  enad?,  That 
the  truftees  and  the  futvivor  or  furvivors  of  them,  fliall 
execute  to  purchafers,  indentures  of  bargain  and  fale, 
containing  a  conveyance  of  the  faid  rents,  and  reciting 
the  confideration  of  money  paid,  which  fhall  be  inrolied 
in  any  of  the  four  courts  of  JVeJlminJler,  within  fix 
months  after  the  date  thereof. 

Se^.  12.  InrtruiStions  to  be  obferved  in  the  fale  of  their 
rents,  yet  fo  as  the  non-performance  of  them  (hall  not 
weaken  purchafers  titles. 

1.  Contradts  for  fales  fliall  be  figned  by  the  Lord  Trea- 
furer  or  commiffioners  of  the  treafury,  or  two  of  them. 

2.  The  truflees  (hall  convey  to  fuch  as  by  order  from 
the  Lord  Treafurer  or  comtr.iilioners  of  the  treafury,  or 
two  of  them,  they  (hall  be  diredled. 

3.  Every  contraflor  (hall,  on  or  before  fealing  his  con- 
veyance, pay  one  moiety  at  leaft  for  his  purchafe-money 
into  the  Exchequer;  and  before  he  receives  his  conveyance 
give  fuch  fecurity  as  the  Lords  Treafurer  or  commiffion- 
ers, ^c.  fliall  approve  for  the  other  moiety. 

4.  Such  as  pay  down  their  whole  money,  (hall  be  al- 
lowed for  prefent  payment  of  their  fecond  moiety,  not 
exceeding  10/.  per  cent. 

5.  Immediate  tenants  liable  to  pay  any  rents,  (hall  be 
prefert'd  in  the  purchafe  of  it  before  others,  fo  as  they 
tender  themfclves  to  the  Lord  Treafurer  or  commiffioners 
of  the  treafury,  to  contra£l  within  fix  months  after  paf- 
fing  the  faid  patent,  and  notice  thereof  publiflied  by 
proclamation,  and  perfe(5l  their  contraiS,  and  pay  or  fe- 
cure  the  money  within  fix  months  after,  at  fuch  rate  as 
(hall  be  agreed,  not  exceeding  20  years  purchafe. 

6.  If  the  immediate  tenant,  or  fome  on  his  behalf,  do 
not  tender  and  perfe£t  his  contra(3,  all  benefit  of  per- 
formance to  be  loft. 

7.  The  purchafer  may  have  his  conveyance  in  the 
names  of  any  perfon  he  ftiall  dcfire. 

8.  If  any  rent  be  charged  with  an  incumbrance,  con- 
fideration (hall  be  had  of  it  and  reprize  allowed  ;  and  the 
purchafer  (hall  covenant  to  take  upon  him  fuch  incum- 
brance. 

9.  The  trultees  (hall  hold  the  rents  to  the  King's  ufe 
till  fale. 

10.  The  truftees  (hall  covenant  with  the  purchafers 
againft  their  own  a£t.  And  by  flat.  22  £5f  23  Car.  2. 
c.  24.  fe£i.  9.  The  truftees  are  impowered  to  convey 
the  faid  rents  to  purchafers  either  by  the  words  exprefTed 
in  the  letters  patents,  or  by  particulars  to  be  made  by  the 
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auditors,  or  by  the  original  grants  from  the  crown,  favinw 
the  Queen's  right  to  the  rents  hereby  vefted. 

22  Car.  2.  c.  6.  fe£?.  7.  enaiSts,  That  purchafers  (hall 
hold  the  fame  difcharged  of  any  breach  of  truft,  which 
may  be  pretended  to  be  committed  by  the  truftees,  and 
may  recover  the  fame  as  the  King  might,  excepting  the 
prerogative  procefs  out  of  the  Exchequer. 

Se£?.  g.  Purchafers  of  rents  referved  by  any  letters  pa- 
tents of  lands  and  tenements,  &c.  and  fold  after  the  paf- 
fing  of  this  aft,  fliall  enjoy  them  ;  any  cancelling,  avoid- 
ance, or  determination  of  fuch  letters  patents  notwith- 
ftanding.  This  2A  (hall  not  be  conftrued  to  avoid  any 
covenants  or  agreements  on  the  King's  part,  in  the  ori- 
ginal refervation  of  fuch  rents  ;  nor  decrees  in  the  court 
of  Augmentation  or  court  of  Exchequer  before  the  23d 
of  Oaober  1 642.  or  iince  the  29th  of  Alay  1 660.  whereby 
fee- farmers  were  to  be  difcharged,  and  allowances  out  of 
the  faid  fee-farms  rents  to  be  made. 

To  encourage  purchafing  fee-farm  rents,  this  afl  gives 
the  purchafors  the  fame  power  of  diftrefs  not  only  on  the 
land  out  of  which  the  fee-farm  rent  ifTues,  but' on  any 
other  of  the  lands  of  the  tenant  as  the  king  had.  Hill. 
17 15.  2  Vern,  713.  Att.  Gen.  v.  Mayor,  is'c.  of  Ca- 
ventry. 

Fee-farm  rent?,  when  granted  by  the  King,  became 
rent-feck,  and  therefore  not  to  be  extended.  Arg.  9 
A-Iod.  72.  cites  Cro.  E.  b^b. Fee-farm  rent  is  ex- 
tendible upon  an  elegit,  and  yet  the  words  of  the  ftatute, 
which  give  the  flierift'  authority,  are  only  land,  viz.  me- 
dietaiem  terris.      Arg.  10  Mod.  526. 

A.  claims  a  fee-farm  rent  under  this  ftatute,  and  thert 
is  a  fequeftration  on  the  land,  out  of  which  the  fee-farm 
rent  ifi'ues ;  the  court  cannot  order  the  fequeftrators  to 
pay  the  arrears  out  of  the  money  in  their  hands,  bi:t  de- 
clared the  grantee  might  take  his  remedy  at  law  notwith- 
ftanding  the  fequeftration.  Per  Cowper  C.  Hill.  1715. 
2  Vern.  Att.  Gen.  v.  Mayor,  i^e.  of  Coventry.  The  court 
left  him  at  liberty  to  diftrain  for  his  rent  at  law,  without 
incurring  any  contempt  in  equity,  and  that  no  leafe  or 
eftate  derived  under  the  fequefirators,  fliould  be  made  ufe 
of  in  evidence  againft  the  claimant  of  the  fee-tarm  rent, 
to  prevent  the  diftrefs.  fFms's  Rep.  308.  S.  C.  Tho' 
the  King  might  diftrain  on  any  other  lands  of  his  tenant, 
as  well  as  on  thofe  out  of  which  the  rent  ifTues ;  yet,  if 
the  tenant  alien  or  leafe  at  will  only  his  other  lands,  the 
crown  cannot  diftrain  on  thofe  lands.  Hill.  17  15.  Arg. 
2  Fern.  714.  Att.  Gen.  v.  Mayor,  £5?f.  of  Coventry.  S.  P. 
held  by  Cowper  C.  affifted  by  the  Lord  Ch.  J.  Parier  and 
King.     IFms's  Rep.  307.  S.  C. 

So,  if  there  be  an  extent  upon  an  elegit  of  fuch  other 
lands,  the  goods  or  chattels  on  the  premi/Tes  fo  extended 
will  not  be  liable;  for  this  is  a  greater  eftate  than  an 
eftate  at  will.  Per  Cowper  C.  affifted  by  Ch.  J.  Pariter 
and  King.     IFms's  Rep.  307.  S.  C. 

As  to  the  cafe  of  the  Att.  Gen.  v.  The  Mayor  of  Co- 
ventry, the  Reporter  fays,  that  afterwards  Ch.  J.  Parker 
informed  him,  that  he  thought  it  might  have  been  proper 
to  have  determined,  that  the  fequeftration  was  as  the 
hand  of  the  court  upon  the  eftate,  and  where  a  right  to 
a  fee-farm  rent  appear'd  to  be  prior  and  indifputable,  the 
court  might  reafonably  enough  have  order'd  payment, 
elfe  A.  for  aught  appear'd,  would  be  in  a  worfe  condi- 
tion, than  if  there  had  been  no  fequeftration  ;  for  till  the 
fequeftration,  the  corporation  paid  the  rent  voluntarily, 
and  now  are  difabled  purely  by  the  fequeftration;  and 
putting  A.  to  diftrain  was  putting  the  charge  of  the  fuit 
upon  the  eftate ;  whereas  nothing  appear'd  to  the  con- 
trary, but  that  the  corporation  was  fenfible  of  A.'s  right 
to  the  rent,  and  defir'd  it  might  be  paid.  IFms's  Rep. 
308,  309. 

By  22  (^  23  Car.  2.  c.  24.  /  2.  All  purchafers  of  fee- 
farm  rents  are  to  be  kept  harmlefs  from  all  incumbrances 
made  by  the  truftees. 

Secf.  9.  ena<Sfs,  That  rent  not  ufually  paid  by  the 
greater  fpace  of  40  years  laft  paft,  (hall  not  be  inferred  in 
fuch  letters  patents,  and  tenants  (hall  hold  their  lands  dif- 
charged of  any  rent,  referved  by  virtue  of  any  patent  of 
concealment,  or  commiffion  of  defediive  titles,  and  ufually 
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paid  by  the  greater  fpacc  c^f  40  years,  until  the  fame 
ftiall  have  been  recovered  by  due  courfe  of  law. 

And  by  yjA'.  14.  So  much  as  is  due  for  any  ufes  out 
of  the  premifles  to  be  fettled  upon  truftees  (hall  continue 
to  be  paid ;  and  the  truftees  are  hereby  authorifed  to 
convey,  for  performance  of  fuch  ufes,  fuch  of  the  faid 
fee-farm  rents,  &c.  as  fhall  amount  to  the  fums  charged, 
after  which  conveyance  the  purchafers  of  the  refidue  to 
be  difcharped  thereof. 

By  22  &  23  Car.  2.  24.  /•(3.  4.  Till  fale  of  the  faid 
rents,  the  receivers  of  the  King's  revenue  fliall  gather  the 
feine. 

Stat.  9  y  ro  /^  3.  8.  Subje<£led  fee-farm  rents  to 
payment  of  taxes. 

Stat.  7  Geo.  2.  7.  fe^.  5.  enasScd,  That  lands,  &c. 
fubjeft  to  fee- farm  rents,  ^c.  if  fuch  rent  amount  to 
20  s.  per  annum  or  more,  the  landlord  may  deduct  the 
taxes  ;  fuch  (kduflions  to  be  allowed  by  the  perfons  Enti- 
tled to  the  rent  without  fee  or  charge  for  fuch  allowance. 

Seff,  26.  Receivers  of  fee- farm  rents  to  allow  2x.  per 
pound  to  the  parties  witliout  fee,  on  penalty  of  20 /. 

Stat.  22  i^"  23  Crtf.  2.  eap.  24.  feff.  8.  AH  purchafers 
may  make  a  general  juftification  without  producing  any 
letters  patent,  by  faying  that  the  truftees  were  feifed  in 
fee,  and  fo  granted  to  them.  And  by  flat.  10  Ann.  c. 
1 8.  fe£l.  4.  Where  any  fee  farm  rents,  intended  by  the 
adis  of  22  Car.  2,  and  22  is'  23  Car.  2.  to  be  fold,  and 
which  are  fdd  purfuant  thereunto,  fliall  be  named  and 
defcribed  in  any  deed  or  fine,  declaration,  or  other  plea- 
ding, by  fuch  or  the  like  names  or  dcfcriptions,  as  the 
fame  weic  defcribed  in  the  indentures  of  bargain  ?nd  fale 
made  by  the  trultees  for  fale  tiiereof,  fuch  names  and  dc- 
fcriptions may  ferve  for  conveying  or  pleading  the  title  to 
fuch  rents  from  and  under  the  truftees. 

Se^.  5.  Provided,  that  this  act  (hall  not  give  any  be- 
nefit in  pleading,  or  deriving  a  title  to  any  rent,  which 
hath  not  been  paid  or  levied  within  20  years,  next  before 
the  time  of  fuch  pleading  or  deriving  fuch  title. 

JfCCt),  or  jpetlD,  (Fe'ida  or  fayda,)  Signifieth  in  the 
German  tongue,  guerram,  that  is,  capilalcs  inimiciiias. 
Hotoman  D'lfput.  de  Feudis,  cap.  2.  Lamb,  in  his  Expo- 
fltion  of  Saxon  words,  writes  \t  feeth,  and  faith  likewife, 
that  it  denotes  capitales  inimicitias :  And  alfo  (hat  feud 
now  ufed  in  Scotland,  and  in  the  North  parts  of  England, 
is  the  fame,  that  is,  a  combination  of  kindred,  to  revenge 
the  death  of  any  of  their  blood  againft  the  killer,  and  all 
his  race.     See  Skene  de  verbor.  fignif.  virbo  Affidatio. 

§ftt%.  Are  certain  perquifites  allowed  to  officers  who 
have  to  do  with  tl  e  adminiftration  of  jaftice,  as  a  recom- 
pence  for  their  labour  and  trouble;  and  thefe  are  either 
afcertained  by  a.fts  of  parliament,  or  eflablifhcd  by  ancient 
ufage,  which  gives  them  an  equal  fandtion  with  an  aft  of 
parliament.     2  New  Abr.  463. 

1 .  In  uibat  cafes  fees  flail  be  due,  and  how  much. 

2.  At  what  time  fees  Jhall  be  due,  in  what  court  to  be 
recovered,  and  pleadings  in  anions  for  fees. 

r.   In  what  cafes  fees  fhull  be  due,  and  how  7nuch. 

At  Common  law  no  officer,  whofe  office  related  to 
the  adminiftration  of  juftice,  could  take  any  reward  for 
doing  duty,  but  what  he  was  to  receive  from  the  King. 
Co.  Lit.  368.      2  Injl.  176,  208-9. 

And  this  fundamental  maxim  of  the  Common  law  is 
confirmed  by  IVeJim.  i.  cap.  26.  which  enadts,  "  That 
Bo  (hetifF,  or  other  King's  officer,  (hall  take  any  reward 
fo  do  his  office,  but  (hall  be  paid  of  that  which  they  take 
of  the  King  ;  and  that  he  who  fo  doth  (hall  yield  twice 
as  much,  and  fhall  be  punifhed  at  the  King's  pleafure." 
This  (tatute  comprehends  efcheators,  coroners,  bailifFs, 
gaoler;,  the  King's  clerk  of  the  market,  aulneger,  and 
other  inferior  mmifters  and  officers  of  the  King,  whofe 
offices  do  any  wav  concern  ih«  adminiftration  or  execution 
of  ju dice.     2  htfl.  209. 

And  fo  muih  hath  thi,  law  been  thought  to  conduce 
to  the  honour  of  the  King  and  welfare  of  the  fubjeft, 
that  all  piefcriptions  wliatfoever,  which  have  been  con- 
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trary  to  it,  have  been  holden  void  ;  as  where  hy  pre- 
fcription  the  clerk  of  the  market  claimed  certain  fees  for 
the  view  and  examination  of  all  weights  and  meafures, 
and  It  was  held  merely  void.  4  InJl.  274.  Moor  523. 
2  Inf}.  2og.     2  Rol.  Abr.  lib. 

But  it  hath  been  holden,  that  the  fee  of  20^.  com- 
monly called  the  bar  fee,  which  hath  been  taken  time 
out  of  mind,  by  the  (herifF,  of  every  prifoner  who  is  ac- 
quitted ;  and  alfo  the  fee  of  one  penny,  which  was  claimed 
by  the  coroner  of  every  vifne,  when  he  came  before  the 
juilices  in  eyre,  are  not  within  the  meaning  of  the  (ta- 
tute,  becaufe  they  are  not  demanded  of  the  (herifF  or  co- 
roner for  doing  any  thing  relating  to  their  offices,  but 
claimed  as  perquifites  of  right  belonging  to  them.  2  Inji, 
210.     Staun.  P.  C.  49. 

Alfo  it  is  holden  by  my  Lord  Coke,  that  within  the 
words  of  the  ftatute  34  Ed.  i.  which  are  "  No  tallage 
or  aid  (hall  bt  taken  or  levied  by  us  or  our  heirs  in  our 
realm,  without  the  good  will  and  affent  of  archbifliops, 
bifhops,  earls,  barons,  knights,  burgefTes,  and  other  free- 
men of  the  land  ;  "  no  new  offices  can  be  eredted  with 
new  fees,  or  old  offices  with  new  fees  ;  for  that  is  a  tal- 
lage upon  the  fubje<5t,  which  cannot  be  done  without 
common  affent  by  a£l  of  parliament.      2  InJi.  533. 

But  yet  it  is  holden,  that  an  office  eredfed  for  the  put- 
lick  good,  tho'  no  fee  is  annexed  to  it,  is  a  good  office; 
and  that  the  party,  for  the  labour  and  pains  which  he  takes 
in  executing  of  it,  may  maintain  a  quantum  meruit,  if 
not  as  a  fee,  yet  as  a  competent  recompence  for  his  trou- 
ble.     Moor  808.   Bijhop  ofSarum's  cafe. 

All  fees  allowed  by  a£ls  of  parliament  become  eftablifhed 
fees ;  and  the  feveral  offiicers  intitled  to  them  may  main- 
tain actions  of  debt  for  them.     2  InJl.  210. 

All  fuch  fees  as  have  been  allowed  by  the  courts  of 
judice  to  their  officers,  as  a  recompence  for  their  labour 
and  attendance,  are  eftablifhed  fees  ;  and  the  prties  can't 
be  deprived  of  them  without  an  a6t  of  parliament.  Co, 
Lit.  368.     Free.  Chan.  551. 

Where  a  fee  is  due  by  cuftom,  fuch  cuftom,  like  all 
others,  muft  be  reafonable ;  and  therefore  where  a  per- 
fon  libelled  in  the  fpiritual  court  for  a  burving  fee  due  to 
him  for  every  one  who  died  in  his  parifh,  tho'  buried 
in  another;  the  court  held  this  unreafonable,  and  a 
prohibition  was  granted.  Hob.  175.  1  Rol,  Abr.  557, 
559.  S.  C.  adjudged. 

So  where  ,a  French  prote(tant  had  his  child  baptized  at 
the  French  church  in  the  Savoy,  and  the  vicar  of  Si, 
Martin's,  in  which  pari(h  it  is,  together  with  the  clerk, 
libelled  againft  him  for  a  fee  of  is.  bd:  due  to  him,  and 
IS.  for  the  clerk;  and  a  prohibition  was  granted  ;  and  in 
this  cafe  it  was  held  by  Holt,  That  no  fee  could  be  due 
but  by  cuftom,  and  that  a  cuftom  for  aay  perfon  to  take 
a  fee  for  chriftening  a  child  when  he  does  not  chriften 
him,  is  not  good;  and  that  tlie  vicar,  if  he  had  aright  to 
chriften,  (hould  have  libelled  for  that  right.  I  Salk. 
332- 

The  plaintifF  brought  an  a£lion  of  the  cafe  for  fees  due 
to  him  as  Ufher  of  the  Black  Rod,  and  obtained  a  verdict. 
Stran.  747.   7rin.   13  Geo.  I. 

No  fee  (hall  be  taken  for  a  report  upon  a  referenca 
from  any  court,   i  Jac.  i.  c.  10. 

Certain  fees  of  (herifFs  fettled,  3  Geo.  i.  c.  15.  feSi.  16. 
bfc.     See  ^ijeciff. 

Fees  on  mft  prius  records  out  of  the  Exchequer  to  be 
the  fame  as  on  other  records,   23  Geo.  2.  c.  ib.  fe£i.  lo. 

Fees  of  juftices  clerks  to  be  regulated,  ibGeo.  2.  c.  14. 
27  Geo.  2.  c.  lb.  feSi.  4. 

Debt  lies  for  the  (herifF's  fees  for  executing  an  elegit. 
Lord  Raym.  1 21 2. 

As  to  the  quantum  of  the  fees  due,  it  muft  be  obferved 
in  general,  that  it  is  extortion  for  any  officer  to  take 
more  for  executing  his  offi.ce,  than  is  allowed  by  a£t  of 
parliament,  or  is  the  known  and  fettled  fee  in  fuch  cafe. 
10  Co.  102.  a.     Co.  Lit.  368. 

But  in  this  place  we  (hall  only  take  notice  of  the  fees 
of  (herifFs  for  executions,  about  wliich  there  feems  to 
have  been  the  molt  controveifies  in  our  books.  And 
for  this  purpofe  we  (hall  recite  the  28  Eli%.  cap.  4.  by 
which  it  is  enacted,  "  That  it  fhall  not  be  lawful  to  of 

for 
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FoT  any  (be:  iff,  undcr-flierifF,  bailiff  of  franchifes  or  li- 
berties, nor  tor  any  of  tiieir,  or  either  of  tlicir  officers, 
inini(ters,  fervaiits,  bailiffs  or  deputies,  nor  for  any  of 
them,  by  reafon  or  colour  of  their,  or  either  of  their  of- 
fice or  offices,  to  have,  receive  or  take  of  any  perfon  or 
peifuns  whatfcever,  direaiy  or  indireaiy,  for  the  ferving 
and  executing  of  any  extent  or  execution  upon  the  body, 
lands,  croods  or  chattels  of  any  perfon  or  perfons  what- 
fover,  more  or  other  confideration  or  recompence  than  in 
this  prefent  aa  is  and  (hall  be  limited  and  appointed, 
which  Ihall  be  lawful  to  be  had,  received  and  taken  ; 
that  is  to  f.w,  twelve-pence  of  and  for  every  twenty  flul- 
linss  wliere  it  exceedeth  not  one  hundred  pounds  ;  and 
iU-pence  of  and  for  every  twenty  (hillings,  over  and 
above  the  (aid  fum  of  lOo/.  that  he  or  they  (hall  fo  levy 
or  extend,  and  deliver  in  execution,  or  take  the  body 
in  execution  for  ;  by  virtue  and  force  of  any  fuch  extent 
or  execution  whatfuever  ;  upon  pain  and  penalty,  that  all 
and  everv  (henff,  under-fheriff,  bailiff  of  franchifes  and 
liberties,'  their  and  every  of  their  minifters,  fetvants, 
officers,  bailiffs  or  deputies,  which  at  any  time  (hall  di- 
reftly  or  indireiSly  do  the  contrary,  fliall  lofe  and  forfeit, 
to  the  party  grieved,  his  treble  damages  ;  and  (hall  for- 
feit the  fum  of  40  /.  for  every  time  that  he,  they  or  any 
of  them  fhall  do  the  contrary  ;  the  one  moiety  thereof  to 
be  to  our  Sovereign  Lady  the  Queen,  her  heirs  and  fuc- 
ceffors  -,  and  the  other  moiety  thereof  10  the  par-.y  or 
parties  that  will  fuc  for  the  fame,  by  any  plaint,  adiion, 
fuit,  bill  or  information,  wherein  no  cfl'oin,  wager  ot 
law,  or  protedion  (hall  be  allowed." 

'>■  Provided  always,  that  this  aft,  or  any  thing  there- 
in contained,  (hall  not  extend  to  any  fees  to  be  taken  or 
had  for  any  execution  within  any  city  or  town  corpo- 
rate." 

In  the  con(tru(aion  of  this  ftatute  the  following  pomts 
have  been  holden. 

1.  That  though  the  words  of  the  flatute  are,  that  it 
{hall  not  be  lawful  for  the  (heriff  to  take  any  more,  or 
greater  fee,  than  by  the  aft  is  limited,  l^c.  that  herein 
by  implication  at  leaft,  if  not  by  exprefs  words,  a  right 
is  given  the  (heriff  to  demand  thofe  fees  mentioned  in 
the  ftatute  ;  and  confequently  that  he  may,  as  in  all 
cafes  where  a  ftatute  creates  a  debt  or  duty,  maintain  an 
adlion  of  debt  for  them.  TbW  853.  Latch  ig.  Poph. 
175.     Palm.  400.     1  Salk.  331.  S.  P.  admitted. 

2.  It  hath  been  adjudged,  that  the  (heriff  (hall  have 
a  fliilling  per  pound  for  the  iirft  hundred,  and  fix-pence 
per  pound  for  every  other  pound  exceeding  a  hundred  ; 
and  not  fix-pence  for  every  pound  where  the  whole  debt 
happens  to  exceed  a  hundred  ;  for  by  this  conftruftion 
the  fiieriff  would  have  lefs  where  the  debt  was  199/. 
than  if  it  were  but  lOo/.  And  the  intention  of  the 
ftatute  was  to  allow  (heriffs  fuch  reafonable  fees  as  would 
encourage  them  to  difcharge  this  branch  of  their  duty, 
fo  much  favoured  by  the  law,  with  vigour  and  fuccefs  ; 
who  before  were  backward  and  intimidated,  by  reafon  of 
the  dangers  they  run  from  efcapes,  (sfc.  from  engaging 
herein  ;  and  therefore  it  has  been  held  the  moft  reafo- 
nable conftruflion  to  allow  them  their  fees  in  proportion 
to  fuch  danger.  Poph.  173.  Latch  17,  18,  52.  Palm. 
399,  400.      Bendl.  165.     Noy  75.  5.  C.  adjudged. 

3.  It  hath  been  refolved,  on  the  provifo  of  the  faid 
ftatute,  that  it  fliall  not  extend  to  any  fees  to  be  taken  for 
any  execution  within  any  city  or  town  corporate;  and 
this  muft  be  intended  of  executions  on  judgments  given 
in  thofe  courts;  and  that  therefore  where  a  (heriff  exe- 
cutes a  judgment  given  in  Wejlmlnfler  Hall  in  a  city  or 
town  corporate,  he  is  as  much  intitled  to  his  fees,  pur- 
fuant  to  this  ftaiute,  as  if  the  execuiion  had  been  done 
in  any  part  of  the  county  at  large  ;  for  herein  the  fneriff 
runs  as  great  a  rifque,  and  his  trouble  is  as  great  ;  but 
where  both  the  judgment  and  execution  are  within  a  li- 
mited jurifdidtion,  it  can't  be  prefumed  to  be  attended 
with  equal  difficulty  ;  and  therefore  the  provifo  in  the 
ftatute  excludes  them.  Latch  i-j .,  iZ.  Poph.i'i^.  Palm. 
399,  40c. 

4.  It  hath  been  refolved,  that  (he  bailiff  of  a  liberty, 
who  executes  a  judgment  given  in  IVeftminJier  Hall,  is 
intitled  to  the  fees,  within  the  words  and  meaning  of  the 
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ftatute ;  and  not  the  (heriff  of  the  county  who  direcls 
his  precept  to  him.  Latch  19,  52.  Poph  175  i 
Salk.  1-1,1.     Dalt.  Ser.  s^^.   S.  P. 

5.  It  feenis  agreed,  that  if  a  flienff  makes  an  extent, 
and  before  the  liberate  a  new  (heriff  is  chofen,  the  new 
(heriff  (hall  have  the  fees  appointed  by  the  ftatute.  If^inch 
50,   51.      Da/t,  Sher.  526. 

6.  It  hath  been  refolved,  that  the  ftatute  does  not  ex- 
tend to  real  executions,  fuch  as  habere  facere  feifmam^ 
or  psjpjjionem,  but  only  to  executions  in  perfonal  adions; 
alfo  It  IS  faid,  that  the  ftatute  does  not  extend  to  execu- 
tions upon  (fatute-merchant,  recognizances,  bfc.  and  that 
the  adi  is  to  be  underftood  of  cafes  where  the  judgment 
rediUtur  in  invitutn,  and  not  by  the  voluntary  confeffion 
of  the  party  ;  but  .^      i  Salk.  331. 

7.  That  for  executing  a  capias  utlagatum,  or  for  a 
warrant  to  execute  it,  no  fee  is  due  to  the  ftieriff,  becaufe 
this  is  at  the  fuit  of  the  King.  Hetley  52.  2  Brownl. 
283. 

8.  It  feems  to  have  been  refolved,  that  upon  a  capias 
ad  fatiifaciendum,  the  (heriff"  (hall  have  his  fees  for  the 
whole  debt ;  alfo  if  one  in  execution  dies,  and  a  fieri 
facias  iffues  againft  his  goods,  the  (Iieriff  fliall  have  his 
fees  upon  executing  the  fieri  facias,  for  his  trouble  was 
as  great  as  at  fit  If.      i  Salk.  331, 

2.  At  what  time  fees  Jhcll  be  due,  in  what  court  to  be 
recovered,  and  pleadings  in  actions  for  fees. 

It  is  extortion  for  any  officer  to  take  his  fee  before  it 
is  due;  and  therefore  where  an  under-iheriff  refufed  to 
execute  a  capias  ad  fatisfaciendum  till  he  had  his  fees, 
the  court  held,  that  plaintiff'  might  bring  an  adtion 
againft  him  for  not  doing  his  duty,  or  might  pay  him  his 
fees,  and  then  indidl  him  for  extortion.  Co.  Lit.  368, 
10  Co.  102.  a.      I  Salk.  330. 

Officer  muft  obey  a  writ,  though  fees  unpaid.  Stran. 
814.  Procefs  muft  be  obeyed  though  fees  are  not  ten- 
dered.    Stran.  1262. 

If  an  habeas  corpus  ad  fubjiciendum  be  directed  to  a 
gaoler,  he  muft  bring  up  the  prifoner  altho'  his  fees  were 
not  paid  him  ;  and  he  can't  excufe  himfelf  of  the  contempt 
to  the  court,  by  alleging  that  the  prifoner  did  not  tender 
him  his  fees,      i  Keb.  272.  pi.  57. 

Alfo  it  is  no  excufe  for  not  obeying  a  writ  of  habeas 
corpus  ad  faciendum  i^  recipiendum,  that  the  prifoner  did 
not  tender  him  his  fees.  March  89.  2  K^b.  280.  2 
Injl.  178.  but   I  Keb.  566.  cont. 

But  if  the  gaoler  brings  up  the  prifoner  by  virtue  of 
fuch  habeas  corpus,  the  court  will  not  turn  him  over  till 
the  gaoler  be  paid  all  his  fees ;  nor,  according  to  fome 
opinions,  till  he  be  paid  all  that  is  due  to  him  for  the  pri- 
foner's  diet ;  for  that  a  gaoler  is  compellable  to  find  his 
prifoner  fuftenance.  See  i  Rol.  Rep.  338.  Co.  Lit.  295. 
9  Co.  87.     Plowd.  68.  a.     1  Rol.  Abr.  32.     2  Jon.  178. 

If  a  perfon  pleads  his  pardon,  the  judges  may  iniift  on 
the  ufual  fee  of  gloves  to  thenifelves  and  officers,  before 
they  allow  it.  FitT..  Ccron.  294.  Pulton  de  Pate  88. 
Keliyig  25.      7.  J  on.  56.      I  Sid.  452. 

If  an  erroneous  writ  be  delivered  to  the  (heriff,  and  he 
executes  it,  he  (hall  have  his  fees,  though  the  writ  be  er- 
roneous.     I  Salk.  332. 

It  feems  to  be  laid  down  in  the  old  books  as  a  diftinc- 
tion,  that  upon  an  extent  of  land  upon  a  ftatute,  the 
(heriff  is  to  have  his  fees,  {o  much  per  pound  according  to 
the  ftatute  immediately  ;  but  that  upon  an  elegit  he  is  not 
to  have  them  till  the  liberate.  Poph.  156.  IVinch  51. 
S.P. 

But  where  the  (heriff,  having  executed  an  elegit, 
brought  an  adfion  of  debt  for  his  fees;  and  it  was  ob- 
jedled,  that  this  was  not  within  the  ftatute,  the  execution 
not  being  complete,  for  the  plaintiff  could  not  enter  but 
muft  bring  his  ejedlment ;  and  it  was  held  by  Holt,  that 
there  was  the  fame  reafon  for  the  fees  for  executing  an 
elegit  as  an  extent ;  for  upon  an  t\cgit  the  ftieriff  returns, 
that  he  has  taken  an  inquilition,  extended  the  lands,  and 
delivered  them  to  the  plaintiff,  and  that  there  is  a  li- 
berate in  the  body  of  the  writ  of  elegit,  or  the  return  of 
which  the  plantiff  may  enter  ;  for  by  the  return  he  be- 
comes 
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tomes  tenant  by  elegit,  and  may  maintain  an  ejeclment, 
and  aflign  his  intereft  upon  the  land  j  but  the  defendant 
continuing  in  pofleflion  after  the  return  of  the  writ  turns 
the  plaintiff's  eftate  to  a  right,  and  therefore  he  muft 
enter  to  aflign  j  and  his  being  put  to  an  ejedtment  is  no 
reafon,  for  in  cafe  of  an  extent  upon  a  ftatute,  where 
the  liberate  is  diflinift,  he  can't  enter  by  force  ;  it  is  true 
he  may  without  force,  and  fo  he  may  here ;  and  Powell 
faid,  that  extent  generally  is  the  word  of  the  ftatute  28 
Eliz.  and  that  an  extent  upon  an  elegit  was  an  extent 
within  the  flatute,  as  well  as  an  extent  upon  a  ftatute. 
I  Salk.  333. 

A  folicitor  in  Chancery  may  exhibit  his  bill  for  his 
fees  for  bufmefs  done  in  that  court  j  and  fo  he  may  where 
the  bufinefs  is  done  in  another  court,  if  it  relates  to  an- 
other demand  the  plaintiff  makes  in  Chancery,  1  Fern. 
203.     2  Chan.  Ca.  153. 

But  it  hath  been  held,  that  chancellors,  regiflers  and 
proftors  who  are  officers  of  temporal  profit,  and  whofe 
fees  do  not  relate  to  the  jurifdiftion  of  the  fpiritual  court, 
can't  fue  for  them  in  the  fpiritual  court.  See  3  Leon. 
268.  2  Rol.  Rep.  59.  I  Mod.  167.  2  Keb.  615.  3 
Keb.  303,  441,  516.     4  Mod.  254.     5  Mod.  242. 

As  where  the  regifter  in  the  ecclefiaftical  court  libelled 
there  for  4  j.  bd.  for  his  fees,  and  proceeded  to  excom- 
munication ;  and  the  defendant  fuggelted,  and  moved  for 
a  prohibition,  which  was  granted  ;  for  the  court  hath  no 
power  to  compel  the  party  to  pay  fees  to  their  officers, 
but  they  mufl  bring  their  quantum  meruit ;  or  if  the  of- 
fice be  a  freehold,  they  may  bring  an  affife ;  for  the  de- 
nial of  juft  fees  is  a  difTeifin ;  although  it  was  objeiled, 
that  this  cafe  differed  from  that  of  a  proftor,  becaufe  a 
legifler  is  a  mere  officer  of  the  court,  and  the  court  may 
appoint  a  reafonable  fee  to  the  officers  that  attend  them. 
I  Salk.  333. 

So  a  prohibition  was  granted  to  ftay  a  fuit  in  the  arch- 
deacon of  Litchfield's  court,  againft  churchwardens  for  a 
fee  for  fwearing  them,  and  taking  their  prefentmenis ; 
becaufe  no  fees  could  be  due  but  by  cuflom,  or  for  work 
done,  in  which  cafe  a  quantum  meruit  lay.     i  Salk.  330. 

So  where  the  dean  and  chapter  of  the  cathedral  church 
of  Exeter,  having  the  freehold  and  inheritance  of  the 
laid  church,  had  by  prefcription  10/.  for  every  corps 
that  was  buried  in  the  faid  church ;  and  the  defendant's 
teftator  being  buried  there,  without  their  licence,  the 
defendant  refufed  to  pay  the  10/.  for  which  they  fued 
him  in  the  ecclefiaftical  court;  and  on  (hewing  caufe 
why  a  prohibition  fhould  not  go,  it  was  urged,  that 
none  can  prefcribe  to  have  a  burying-place  in  a  catliedral 
church,  for  the  parifhioners  have  nothing  to  do  with 
it,  nor  pay  any  tithes  to  it ;  but  in  the  parifh  church  to 
which  they  pay  tithes  and  other  duties,  there  fuch  a  pre- 
fcription may  be  good,  and  in  the  churchyard  they  have 
a  right  to  be  buried  without  a  prefcription  ;  but  the  court 
held,  admitting,  that  no  perfon  could  prefcribe  to  bury 
in  a  cathedral  church,  and  admitting,  that  this  fee,  like 
that  of  20  /.  which  is  ufualiy  paid  for  burying  in  the 
cathedral  church  of  iVeJiminJler,  is  reafonable,  yet  it  is 
not  of  fpiritual  cognizance,  but  is  in  nature  of  a  licence, 
on  which  a  quantum  meruit  may  be  brought,  and  the  con- 
Itant  ufage  to  pay  fo  much  given  in  evidence  ;  and  there- 
fore the  prohibition  was  granted.  2  Bac.  Abr.  468. 
Hil.  5  Ann.  Dean  and  Chapter  of  Exeter  v.  Drue,  1 
Salk.  334.  S.  C. 

A  prohibition  was  moved  for  to  the  confiftory  court  of 
the  bifhop  of  London,  to  flay  proceedings  in  a  fuit  com- 
menced there  by  a  parifh  clerk,  for  dues,  according  to  a 
rate  agreed  to  by  the  parifh.  Againft  the  prohibition,  it 
was  faid,  that  he  is  to  be  chofe  by  the  parfon,  and  that 
his  office  is  ecclefiaftical,  and  confequently  his  fees  are  of 
ecclefiaftical  conufance.  On  the  other  hand  it  Was 
urged,  that,  whoever  has  the  nomination  of  him,  his 
office  is  merely  temporal,  and  the  profits  of  it  muft  be 
fo  likewife,  and  efpecially  in  the  prefent  cafe,  where 
they  are  demanded  purfuant  to  a  rate.  Per  Cur.  The 
queftions  who  has  the  right  of  nomination,  and  what 
eftate  the  clerk  has,  whether  at  will  only,  or  for  life, 
are  quite  immaterial  in  the  prefent  cafe.  The  Law  is 
certain,  that  his  office  is  temporal,  it  was  fo  determined 
Vol.  II.  N°.  72. 
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In  2  Broiunl  38,  And  if  fo,  his  falary,  or  whatever  1: 
given  for  the  fervice  of  that  office  mufl  of  confequencc 
be  of  temporal  conufance.  But  whether  his  office  be 
temporal  or  fpiritual,  if  the  matter  in  demand  is  tempo- 
ral, the  ecclefiaftical  court  can  have  no  jurifdidion.  Now 
here  the  demand  is  in  purfuance  to  a  rate  agreed  to  by 
the  parifh  ;  and  there  is  no  doubt  but  that  he  may  bring 
his  adtion  upon  that  agreement ;  and  accordingly  a  pro- 
hibition was  granted.  12  Fin.  Abr.  155.  Hill.  12  Geo.  2 
C.  B.  Pitts  V.  Evans. 

If  A.  delivered  an  execution  to  the  flieriff  at  his  fuit 
againft  B.  and  in  confideration  that  the  fheriff  without 
any  fee  will  execute  it,  he  promifed  the  fheriff  to  pay 
him  a  certain  fum,  which  was  the  fame  as  the  fhe- 
riff was  allowed  to  take  by  the  ftatute  of  the  28  Eliz, 
Glanvil  J.  held  the  confideration  not  good  ;  for  at  Com- 
mon law  he  ought  not  to  take  any  fees,  but  it  was  ex- 
tortion, which  the  ftatute  is  only  to  difcharge  the  ftierifF 
from  J  but  the  other  Juftices  and  barons  held  it  to  be  a 
good  confideration,  and  were  of  opinion  to  have  affirmed 
the  judgment.  But  another  error  being  affigned,  viz. 
that  the  tales  de  circumjlantihus  was  returned  by  the 
plaintiff  who  brought  the  adlion  by  the  name  of  the  (he- 
riff  of  the  fame  county,  and  therefore  judgment  was  re- 
verfed.  Cro.  E.  654.  Hill.  41  Eliz.  B.  R.  in  Cam, 
Scacc.  Stauton  v.  Suliard. 

In  the  fettling  a  difpute,  whether  the  warden  of  the 
Fleet  might  return  a  non  eji  inventus  whereupon  to  found 
a  fequeftration,  or  that  fuch  return  muft  be  by  the  fer- 
jeant  at  arms  before  a  fequeftration  could  go,  Lord  Chan- 
cellor ordered  the  regifter  to  look  into  precedents,  and 
certifie  him,  how  the  praftlce  had  gone ;  but  faid, 
that  if  the  ferjeant  at  arms  was  intitled  by  the  ancient 
courfe  to  a  fee  by  the  caption  in  fuch  cafes,  it  could  not 
be  altered  without  an  aft  of  parliament.  Mich.  lyic. 
Ch.Prec.  SSi.  Jephfon's  cafe.  See  i^ Fin.  Air,  tit.  Fees. 
ifetpeU  aaton,  O?  ilUte*  On  a  motion  for  a  man- 
damus  to  the  old  churchwardens  to  deliver  the  parifh 
books  to  the  new  wardens,  i^c,  'twas  afterwards  Oiewn 
for  caufe  againft  the  motion,  that  'twas  new,  and  the 
like  had  never  been  made  before  in  this  court;  but  'twas 
infifted  on,  that  the  old  churchwardens  had  a  right  to 
keep  the  books,  and  fo  the  rule  was  difcharged.  For  a 
conteft  between  parifh  officers,  which  of  them  ought  to 
keep  the  books,  muft  be  tried  at  law  by  a  feigned  iffue. 
8  Mod.  98.  Mich.  9  Geo.  i.  The  King  v.  Street  and 
Stroud. 

In  fuch  cafes,  which  are  merely  local,  and  the  venire 
can't  be  altered,  they  will,  upon  good  reafon,  make  them 
try  it  upon  a  feigned  adion,  and  if  no  confent  be,  they 
will  grant  imparlance.  Per  Pemberton  Ch.  J.  Pafch.  34 
Car,  1.  B.  R.  Skin.  44.  in  cafe  of  Lord  Shaftrjbury  v. 
Grayham.  And  Dolben  J.  remembred  the  cafe  of  Lord 
Gerard  of  Bromley  and  Spencer  in  the  Exchequer,  when 
Hale  was  Chief  Baron,  who,  upon  affidavit,  that  the 
plaintiff  had  lived  long  in  Lancajhire,  and  kept  great  hof- 
pitality,  and  bid  every  body  welcome,  t^c.  and  the  de- 
fendant was  a  fouthern  gentleman,  and  lately  come  into 
Lancajhire,  Hale  did  not  fuffer  them  to  proceed  in  their 
ejedlment  in  Lancajhire,  but  made  them  try  it  in  five 
feigned  aflions  by  a  jury  of  Hertfordjhire.  Skin.  44. 
Pajch.  34  Car.  2.  B.  R.  ut  fup.     See  j^^\xe, 

JfetfUg,  A  fmall  bundle,  an  armful.  Cowell,  edit, 
1727. 

i?dagtt3  (^ajt  fide  cum  eo  ligatus)  A  companion, 
but  particularly  a  friend  who  was  bound  in  the  decennary 
for  the  good  behaviour  of  another.  So  in  Legibus  Inie,  c, 
15.  'tis  faid,  if  the  murderer  could  not  be  found,  i^c. 
the  parents  of  the  deceafed  fhould  have  fix  marks,  and  the 
King  forty  3  if  he  had  no  parents,  then  the  I,ord  (hould 
have  it :  Et  fi  dominium  non  haberet,  felagus  ejus.  Cowell, 
edit.  1727. 

5f£lD  is  a  Saxon  word,  and  fignifies  a  field.,  and  there- 
fore, field  cyric  is  a-  country  church,  field-houfie  is  a  tent : 
In  its  compound  it  fignifies  wild,  as  field  huning  is  wild 
honty ,  field  mynt,  is  wild  mint,  l^c.  Cowell,  edit.  1727. 
ifde  IjOmagCjS,  i.  e.  Faithful  fubjeds,  from  the 
Six.  fiay,  i,  e.  fides.     Cowell,  edit.  1727. 

F  .  ifdo 
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ftlO  He  fC  or  felon  of  himfelf,  Is  a  perfon,  who 
being  of  found  mind,  and  of  the  age  of  difcretion  vo- 
luntarily killeth  himfelf.  3 /#  54-  ^  ^^^-  H.  4"- 
If  a  man  give  himfelf  a  wound,  intending  to  be  felo  de 
ft,  and  dieth  not  within  the  year  and  day  after  the  wound, 
he  is  not  felo  de  fe.     3  Inft.  54- 

A  perfon  who  wilfully  dcftroys  himfelf  is  termed  a 
fek  de  fe,  and  is  faid  to  be  guilty  of  the  worft  fort  of 
murder,  as  he  atEls  againft  the  firft  principle  of  reafon, 
which  is  that  of  felf-prefervation.  Plow.  261,  Dame 
Hale's  cafe.  Yet  in  fome  cafes  it  is  confidered  as  a  dif- 
ferent offence  from  murder;  and  therefore  if  the  King 
pardons  all  crimes,  except  murder,  this  offence  fliall  be 
pardoned  ;  for  though  in  a  ftridl  fenfe  it  may  be  called 
murder,  yet  according  to  the  common  acceptation  of 
words,  the  offence  of  a  perfon  who  murders  another, 
and  that  of /^/»  de  fe,  are  confidered  as  diftinft  offences, 
and  as  fuch  are  diftindly  treated  of  by  authors  who  have 
wrote  of  thefe  matters,  as  Staun.  P.  C.  185,  i^c.  Be- 
fides,  the  end  of  excepting  murder  feems  to  be,  that  the 
offender  might  be  brought  to  juftice,  and  that  the  law  of 
God  and  nature,  which  require  blood  for  blood,  might 
be  fatisfied  ;  but  the  difcharging  a  chattel,  or  pardoning 
a  forfeiture,  is  not  of  any  fuch  confequence ;  alfo  it  hath 
been  held  by  divines,  that  pardoning  murder  draws  peri- 
culutn  ammarum  with  it,  as  being  contrary  to  the  law  of 
God,  which  requires  blood  for  blood.  The  King  ver. 
JVard.      I  Lev.  8.      i  Sid.  150.      i  Keb.  66.  548.  S.  C. 

adjudged. It  is  alfo  in  common  parlance  taken  as  a 

diftinfl  offence  from  other  felonies ;  and  therefore  a  grant 
of  bona  (^  catalla  felonum  will  not  carry  the  goods  of  a 
felo  de  fe.  I  Sid.  420.  i  Vent.  32.  i  Sand.  274.  ad- 
judged. 

No  perfon  can  be  felo  de  fe,  who  is  under  the  age  of 
difcretion,  or  non  compos  at  the  time  he  commits  the  faft; 
and  therefore  if  an  infant  kill  himfelf  under  the  age  of 
difcretion,  or  a  lunatick  during  his  lunacy,  he  cannot  be 
a  fek  de  fe.  Crom.  30,  31.  H.  P.  C.  28.  3  Inji.  54. 
In  3  Mod.  100.  it  is  faid  to  be  the  prevailing  opinion, 
that  a  perfon  who  kills  himfelf  muft  be  non  compos  of 
courfe,  on  this  fuppofition,  that  it  is  impoffible  a  man  in 
his  fenfes  (hould  do  a  thing  fo  repugnant  to  nature ;  but 
in  1  Hawk.  P.C.  67.  and  in  Comb.  2,  3.  this  notion  is 
juftly  exploded  ;  for  if  this  dodrine  were  allowable,  it 
might  be  applied  in  excufe  of  many  other  crimes  as  well 
as  this ;  as  for  inftance,  that  of  a  mother  murdering  her 
child,  which  is  alfo  againft  nature  and  reafon  :  And  this 
confideration,  inftead  of  being  the  higheft  aggravation  of 
a  crime,  would  make  it  no  crime  at  all }  for  it  is  certain 
a  perfon  non  compos  mentis  can  be  guilty  of  no  crime,  i 
Hawk.  67. 

Not  only  he,  who  deliberately  kills  himfelf,  but  alfo  he, 
who  malicioufly  attempting  to  kill  another  happens  to  kill 
himfelf,  is  a  felo  de  fe;  as  if  y/.  difcharging  a  gun  at  B. 
with  an  intent  to  kill  him,  and  the  gun  burfts  and  kills 
A.  or  if  y/.  ftrike  B.  to  the  ground,  and  then  haflily 
falling  upon  him,  wound  himfelf  with  a  knife  which  B. 
happens  to  have  in  his  hand,  and  die  ;  in  thefe  cafes  A.  is 
felo  de  fe,  for  he  is  the  only  agent.  Bro.  Coren.  12,  14. 
Ddlt.  f.  92. 

But  if  a  man  be  killed  by  haftily  running  on  a  knife  or 
fword,  which  a  perfon  aflaulted  by  him,  and  driven  to 
the  wall,  holds  up  in  his  defence,  he  fliall  not  be  adjudged 
a  felo  de  fe,  but  the  other  fhall  be  judged  to  have  killed 
him  fe  defendendo.  Sttun.  P.  C.  16.  H.  P.  C.  28. 
Pult.  119.  i.     Crom.  28.  cent.     3  /»/?.  54. 

If  one  perfon  kills  another,  tho'  by  his  defire  and  in- 
treaty,  yet  the  perfon  fo  killed  is  not  a  felo  de  fe,  but  he 
who  killed  him  is  as  much  a  murderer  as  if  he  had  adled 
it  of  his  own  head;  for  every  affent  of  that  kind  is 
void,  being  againfl  the  law  of  God  and  man.  Keilw. 
136. 

But  if  two  perfons  agree  to  die  together,  and  one  of 
them,  at  the  perfuaiion  of  the  other,  buys  ratfbane,  and 
mixes  it  in  a  potion,  and  both  drink  of  it,  and  he  who 
bought  and  made  the  potion  furvives,  by  ufing  proper 
remedies,  and  the  other  dies,  it  feems  the  better  opinion, 
that  he  who  dies  (hall  be  adjudged  a  felo  deft,  becaufe  all 
that  happened  was  originally  owing  to  his  own  wicked 
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purpofe,  and  the  other  only  put  it  in  his  power  to  execute 
it   in   that   particular  manner.      Moor  754.   pi.    1041. 

1  Hawk.  P.  C.  68. 

No  perfon  can  be  a  felo  de  fe  before  he  is  found  fuch 
by  fome  inquifition,  which  ought  regularly  to  be  by  the 
coroner  fuper  vifum  corporis,  if  the  body  can  be  found, 
H.P.C.  29.     3  InJi.  55. 

But  if  the  body  can't  be  found,  h  that  the  coroner, 
who  has  authority  only  fuper  vifum  corporis,  can't  pro- 
ceed, the  inquiry  may  be  by  juftices  of  the  peace,  who 
by  their  commiflion  have  a  general  power  to  enquire  of 
all  felonies,  or  in  the  King's  Bench,  if  the  felony  were 
committed  in  the  county  where  the  faid  court  fits,  and 
fuch  inquifitions  are  traverfable  by  the  executors,  isfc. 
3  Inft.  55.  H.  P.  C.  29.  2  Lev.  141.  1  Hawk.  P.  C. 
69. 

But  it  was  formerly  held,  that  with  regard  to  the  high 
credit  which  the  law  gives  to  inquefts  found  before  the 
coroner,  that  no  fuch  inqueft  found  before  him  could  be 
traverfed  ;  but  this  has  been  ruled  otherwife  of  late,  and 
it  feems  now  fettled,  that  fuch  inqueft  being  moved  into 
the  King's  Bench  by  certiorari,  may  be  there  traverfed  by 
the  executor  or  adminiftrator  of  the  perfon  deceafed,  or 
by  the  King  or  lord  of  the  manor,  £3"^.    Bro.  Coron.  151. 

2  Lev.  141,  152.     2  Keb.  859.     2  Jon.  198.     i  Fent. 
278.     3  Keb.  564,  566,  604,  800.     Skin.  45. 

All  inquifitions  of  this  offence,  being  in  the  nature  C( 
indictments,  ought  particularly  and  certainly  to  fet  forth 
the  circumftances  of  the  faft;  as  the  particular  manner  of 
the  wound,  and  that  it  was  mortal,  ^c.  and  in  the  con- 
clufion  add,  that  the  party  in  fuch  manner  murdered 
himfelf.     1  Salk.  377. 

And  therefore  if  either  the  premiffes  be  infufficient,  as 
if  it  be  found  that  the  party  flmig  himfelf  into  the  water, 
^  fic  fe  ipfuin  emergit,  which  is  nonfenfe,  becaufe  emerga 
fignifies  only  to  rife  out  of  the  water ;  or  if  there  be 
wanting  the  proper  conclufion  ^  fic  fe  ipfum  murdravity 
the  inquifition  is  not  good.  3  Lev.  140.  3  Mod.  100. 
Yet  if  it  be  full  in  fubflance,  the  coroner  may  be  ferved 
with  a  rule  to  amend  a  defedl  in  form.  See  2  Lev.  152. 
1  Sid.  225,  255.      I  Keb.  907. 

A  felo  de  fe  forfeits  all  chattels  real  and  perfonal,  which 
he  hath  in  his  own  right,  and  alfo  all  fuch  chattels  real 
whereof  he  is  poffeffed,  either  jointly  with  his  wife,  or  in 
her  right ;  and  alfo  all  bonds,  and  other  perfonal  things 
in  a(flion,  belonging  folely  to  himfelf;  and  alfo  all  per- 
fonal things  in  a£lion  ;  and  as  fome  fay,  entire  chattels  in 
pofleflion,  to  which  he  was  intitled  jointly  with  another, 
or  any  account,  except  that  of  merchandize ;  but  it  is  faid, 
that  he  fliall  forfeit  a  moiety  only  of  fuch  joint  chattels 
as  may  be  fevered,  and  nothing  at  all  of  what  he  was 
poffeffed  of  as  executor  or  adminiftrator.  Staundf.  P.  C. 
188,189.     H.P.C.  ic).    Plow.  2^2' ^^^-    Crom.  ^i. a. 

3  ^'ifi-  5S«     I^y"-  7- 

But  the  blood  of  a  felo  de  fe  is  not  corrupted,  nor  his 
lands  of  inheritance  forfeited,  nor  his  wife  barred  of  her 
dower.     Plow,  ibi, 

Alfo  no  part  of  the  perfonal  efiate  is  vefted  in  the 
King  before  the  felf-murder  is  found  by  fome  inquifition, 
and  confequently  the  forfeiture  thereof  is  faved  by  a 
pardon  of  the  offence  before  fuch  finding.  5  Co.  no. 
3  InJl-  54-  '  Sound.  362.  i  Sid.  150,  162.  2  Mod. 
53.  3  Mod.  100,  241.  cont.  I  Lev.  8.  1  Keb.  67, 
68. 

But  if  there  be  no  fuch  pardon,  the  whole  is  forfeited 
immediately  after  fuch  inquifition,  from  the  time  fuch 
mortal  wound  was  given,  and  all  intermediate  aliena- 
tions are  avoided.     Plow.  260.     5  Co.  no. 

ifeloniS  gOODlBI,  (Bona  fugitivorum)  Are  the  goods  of 
a  felon,  who  flieth  for  the  felony,  and  are  not  forfeited 
till  'tis  found  by  indidment,  that  he  fled  for  the  felony, 
and  therefore  they  cannot  be  claimed  by  prefcription ; 
but  a  man  may  prefcribe  to  have  waifs,  eftrays,  treafure- 
trove,  wreck  of  the  fea,  becaufe  they  may  be  gained  by 
ufage  without  matter  of  record.     5  Rep.  109.  b. 

Theftat.  de  Prarog.  Reg.  (17  Ed.  2.  c.  1.)  grants  to 
the  King,  among  other  things,  the  goods  of  felons  and 
fugitives. 

The 


F    E     L 

The  ardAifliop  of  Canterbury  had  felons  goods  in  the 
manor  of  R.  and  afterwards  he  committed  treafon ;  then 
the  King  made  a  general  grant  to  the  almoner  of  the 
goods  of /(?&  de  ft :  Hales ^  a  leffee  for  years,  wzs/ela  de  fe 
in  the  manor,  and  notwithfianding  this  grant  to  the  lord 
almoner,  the  King  granced  the  term  for  years  to  B.  G. 
adjudged,  that  he  (hould  have  it,  and  not  the  almoner, 
becaufe  the  almoner  had  no  property,  but  only  an  intereft 
as  a  minifter,  and  'he  grant  to  him  need  not  be  recited 
in  the  laft  grant  to  B.  G.     2  Mar,  Dyer  107. 

Where  the  King  granted  to  a  man  and  his  heirs,  fe- 
lons goody,  l^c.  within  fuch  a  place,  the  grantee  cannot 
devife  them,  nor  leave  them  to  defcend  for  a  third  part, 
upon  the  Ituute  32  H.  8.  becaufe  they  are  not  of  any 
jreirly  vali'e ;  b'lt  if  a  man  is  leifed  of  a  manor,  to  which 
a  leer  or  waif,  or  eftrays  are  appendant,  tho'  they  are  of 
no  yearly  value,  yet  they  (hall  pafs  by  the  devife  of  the 
manor,  with  the  appurtenances,  beraufe  the  ftatute  which 
enables  the  teflator  to  devife  the  manor,  by  confequence 
enables  him  to  devife  all  the  incidents  which  belong  to  it. 
3  Rep.  32,  in  Butler  and  Baker's  cafe. 

If  a  felon  fteals  goods,  and  hides  them,  and  afterwards 
fly,  thefe  goods  are  not  forfeited,  or  waifs  in  law;  for 
thofe  are  when  the  felon  hath  the  {goods  about  him, 
and  being  clofely  purfued,  leaveth  them  for  fear  of  being 
taken,  and  that  he  may  more  readily  get  away;  in  fuch 
cafe  the  goods  are  forfeited,  but  in  the  other  cafe  the 
owner  may  take  them  wherever  he  finds  them.  5  Rep. 
109.  Foxiey's  cafe. 

^0  warranto^  tie.  for  claiming  felons  goods ;  the  de- 
fendant pleaded,  that  the  abbot  of  Strata  Marcella  law- 
fully had  and  enjoyed  them  till  the  diflblution  of  the 
abbey,  and  then  they  were  given  to  the  King  by  the 
fiatute  17  H.  8.  and  then  pleaded  the  ftatute  32  H.  8. 
eap.  10.  by  which  all  the  privileges  lawfully  ufed  by  the 
abbots,  were  revived  and  vefted  in  the  King ;  who  being 
feifed  of  the  faid  privileges  and  franchifes,  to  have  felons 
goods  in  R.  he  granted  the  manor  of  tV,  in  R.  parcel  of 
the  poflei&ons  of  the  abbey  to  B.  G.  &  tot^  talia  ii  tanta 
friviUgia  as  the  late  abbot  had,  under  whom  the  defendant 
claimed  the  faid  manor  by  feoffment,  H  to  warranto 
tlamat  Ubertates  £«?  franchejias  taiupmm  manerio  prad' 
fpeltan' ;  adjudged,  that  becaufe  the  defendant  had  con- 
veyed to  himfelf  a  title  to  the  manor,  iife.  by  feoffment, 
which  he  pleaded  generally,  without  letting  forth  the  deed, 
he  did  not  convey  to  himfelf  a  title  to  the  felons  goods, 
for  they  will  not  pafs  without  a  deed ;  but  if  the  King 
had  grinted  a  manor  ii  bona  &  catalla  felonum  di£fo  ma- 
rurio  fpeifan'y  they  pafs,  tho'  they  cannot  be  appendant 
to  a  manor.  9  Rep.  23.  Abbot  de  Strata  Marcella, 
Moor  297.  S.  C.  by  the  name  of  The  ^een  v.  Vaughan. 

The  plaintiff  being  committed  upon  fufpicion,  that 
he  committed  felony,  the  money  which  he  had  about  him 
was  taken  away  before  conviAion,  for  which  he  brought 
an  a£Uon  of  trefpafs,  and  declared  for  feizing  his  money, 
iic.  and  this  was  upon  the  I  R.  3.  cap.  3.  by  which  'tis 
enabled.  That  no  perfon  fhall  have  the  goods  of  another, 
Csff.  After  a  verdift  for  the  plaintiff,  it  was  moved  in  ar- 
refl  of  judgment,  that  this  cafe  was  not  within  the  fla- 
tute  becaufe  money  was  not  goods ;  but  it  wat  adjudged 
to  the  contrary  ;  quad  nota  bene.  Raym,  414.  OJborn  v. 
mndhall.     See  ifligljt. 

5?£l0np,  (Felania,)  Is  derived,  according  to  Sir  Henry 
Spelman,  from  the  Saxon  word  feah,  a  reward,  or  an 
efbte,  and  the  German  hn,  price ;  becaufe  this  was  for- 
merly a  crime  punifhed  with  the  price,  that  is,  the  lofs 
of  elkte :  for  before  the  reign  of  King  Hen,  i.  felonies 
were  punifhed  with  pecuniary  fines ;  he  being  the  firfl, 
who  ordered  felons  to  be  hanged,  about  the  year  1108. 
Spelm,  Gtojf, 

Felony,  fays  Lord  Coke,  Ex  vi  termini  fignifies  quodlibet 
crimen  capitate felleo  animo perpetratum,  (i.e.  every  capital 
crime  perpetrated  with  an  evil  intention)  in  which  fcnfe 
murder  is  faid  to  be  done  per  feloniam,  and  is  fo  appro- 
priated by  law,  that  fehnici  cannot  be  exprefTed  by  any 
other  word.  And  in  ancient  times  this  word  felenice  was 
of  fo  large  an  extent,  that  it  included  high  treafon  ;  and 
therefore  in  our  ancient  books,  by  the  pardon  of  all  felo- 
nies, high  treafon,  or  counterfeiting  of  the  Great  feal. 
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and  of  the  King's  coin,  &c.  was  pardoned.  But  after- 
wards it  was  refolved,  that  in  the  King's  pardon  or 
charter,  this  word  felony  fhould  only  extend  to  common 
felonies,  and  that  high  treafon  fhould  not  be  compre- 
hended under  the  fame,  and  therefore  ought  to  be  fpecially 
named,  and  yet  that  a  pardon  of  all  felonies  fhould  extend 
to  petit  treafon ;  wherefore  by  the  law  at  this  day  under 
the  word  felony  in  commiflions,  fcfc  is  included  petit 
treafon,  murder,  homicide,  burning  of  houfes,  burglary, 
robbery,  rape,  i^c,  chancemedley,  fe  defendendo,  and  petit 
larceny.  For  fuch  of  thefe  crimes  for  the  which  any 
fhall  have  this  judgment,  To  be  hanged  by  the  neck  till 
he  be  dead ;  he  Cd&W  forfeit  all  his  lands  in  fee-fimple, 
and  his  goods  and  chattels :  for  felony  by  chancemedley, 
or  fe  defendendo,  or  petit  larceny,  he  fhall  forfeit  his 
goods  and  chattels,  and  no  lands  of  any  eftate  of  freehold 
or  inheritance.  And  all  felonies  punifhable  according  to 
the  courfe  of  the  Common  law,  are  either  by  the  Com- 
mon law,  or  by  flatute.     Co,  Lit,  391. 

Felony  is  always  accompanied  with  an  evil  intention, 
and  therefore  fhall  not  be  imputed  to  a  mere  miftake  or 
mifanimadverfion ;  as  where  pcrfons  break  open  a  door  to 
execute  a  warrant,  which  will  not  juflify  fuch  a  pro- 
ceeding ;  Affeiiio  enim  tua  nomcn  imponit  optri  tuo;  item 
crimen  non  contrahitur  nifi  nocendi  voluntas  intercedat.  But 
the  bare  intention  to  commit  a  felony  is  fo  very  criminal, 
that  at  the  Common  law  it  was  punifhable  as  felony  where 
it  miffed  its  efFe£l  through  fome  accident,  which  no  way 
leffened  the  guilt  of  the  offender ;  but  it  feems  agreed  at 
this  day,  that  felony  (hall  not  be  imputed  to  a  bare  in- 
tention to  commit  it,  yet  it  is  certain  that  the  party  may 
be  very  feverely  fined  for  fuch  an  intention,  i  Hawk. 
P.  C.  6j. 

r.  Statutes  concerning  felony  in  general, 

2.  Felonies  within  clergy. 

3.  Felonies  without  clergy, 

I.  Statutes  concerning  felony  in  general. 

Felons  (landing  mute  (hall  be  put  to  (Irong  and  hard 
imprifonment,  3  Ed,  i,  c.  12. 

The  goods  of  felons  and  fugitives  ought  to  be  inven- 
toried and  inrolled  by  the  coroner,  Artie.  Exon.   14  Ed.  i. 

Breaking  prifon  felony,  only  where  the  prifoner  was  in 
cuftody  for  a  felony,   i  Ed.  2,  fi.  2. 

Writs  to  take  felons  (ball  be  direfted  to  all  the  coun- 
ties, 5  Ed,  3.  c,  II. 

Felons  goods  and  lands  (hall  not  be  feized  before  con- 
viftion,  Stat,  de  Catall,  felon,  incerti  temp,  i  R,  3.  c.  3. 
His  chattels  (hall  be  forfeited  on  the  return  of  a  non  ejl  in- 
ventus, 25  Ed.  3.  y?.  5.  c,  14. 

Procefs  againft  felons,  ibid. 

One  charged  in  the  Exchequer^  with  felons  goods  may 
charge  another  over,  31  Ed.  3.  >?.  i.  c,  3. 

Juflices  of  the  King's  Bench  may  remand  feJons  into 
their  proper  counties,  6  H,  8.  c,  6. 

Stolen  goods  (ball  be  reftored  upon  the  attainder  of  the 
felon,  ri  H.%,  c,\\. 

How  foreign  pleas  pleaded  by  felons  fhall  be  tried, 
22  H.  8.  c.  2.  ii  c,  14.     I  Ed,  6.  c.  12.  feR.  1 1. 

No  forfeiture  for  killing  a  man  attempting  to  commit 
murder  or  robbery,  24  H,  8.  c.  5. 

The  clerk  of  the  afEfe,  l^c.  ftell  certify  the  names  of 
the  felons  convift  into  the  King's  Bench,  34  t^  35  H,  8. 
c.  14. 

Repeal  of  all  felonies  made  fince  i  //.  8.  i  Ed.  6.  c.  12. 
fea.  4.     I  M,  Ji.  1.  c,  I. 

All  felonies  and  offences  of  pramunire  fince  i  //.  %, 
repealed,   \  M.  ft.\,  c  5. 

Perfons  indifted  of  felony  in  imbezilling  ftores  may 
make  defence  by  witnefTcs,  31  EVn.  c,  4. 

Apprehenders  of  burglars  and  fhoplifters  to  have  a  cer- 
tificate to  difcharge  them  from  parifh  offices,  lo^  11 
If^,  3.  c,  23.  fea.  2. 

Farther  intitled  to  40/.  reward,  on  tendring  certificate 
of  conviction,  ^  Ann,  <•,  31. 

Burglars 
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Burglars  and  fhoplifters  difcovering  their  accomplices, 
bfc.  to  be  pardoned,  lot^  iiW-  Z-  '=•  ^3-  fi^-  5- 

Felons  to  be  burnt  in  the  cheek,  loi^  ii  If^.  3.  c.  23. 
feit.  6.  repealed  5  Ann.  c.  6. 

Fee  for  drawing  a  bill  of  indiflment  fettled  at  two 
fliillings,  10  ea"  II  IV.  3.  c.  23.  feif.  7. 

Offences  committed  at  fea  may  be  tried  as  direded  by 
commmiflion,  and  perfon  ftanding  mute,  Isfc.  to  fuffer 
death,   i  Ann.  Ji.  t.  c.  9.  feii.  5- 

Felons  may  be  burnt  in  the  hand,  and  committed  to 
hard  labour,  5  Ann.  c.  6. 

Felon  difcovering  and  convifling  two  accomplices,  m- 
titled  to  a  pardon,  iffc.  5  Ann.  r.  31.  feii.  4. 

Receivers  of  ftolen  goods  made  accefTary,  5  Ann.  c.  31. 

feii.  5.  .    .  ,   , 

Judges  to  fettle  the  rights  and  {hares  of  perfons  mtitled 
10  certificates,  5  Ann.  c.  31.  fell.  7. 

Intitled  to  the  fame  certificate  as  for  apprehending 
highwaymen,  6  Geo.  i.  c.  23.  JeSt.  9. 

Proclamation  for  offenders  to  furrender  to  be  printed  in 
the  Gazette,  9  Geo.  i.  f.  22.  fe£i.  4. 

Juftices  to  give  certificate  to  perfons  wounded,  or  to 
executors  of  perfons  killed  in  apprehending  felons,  9  Geo. 
J,  c.  22.  fe£i.  12. 

Returning  from  tranfportation  excluded  clergy,  25 
Geo.  2,  c.  10. 

The  court  may  order  the  expence  of  profecuting  a  felon 
to  be  paid  by  the  treafurer  of  the  county,  25  Geo.  2.  c. 
36.  fea.  II.  and  the  expence  of  the  attendance  of  poor 
witneffes,  27  Geo.  2,  c.  3.  fe£i.  3. 

Buying  or  receiving  lead,  iron,  copper,  brafs,  metal  or 
folder,  knowing  it  to  be  ftolen,  to  be  puniflicd  by  tranf- 
portation, 29  Geo.  2,  c.  30,  Penalties  on  having  thefe 
materials  without  being  able  to  account  for  them,  29 
Geo.  2.  c.  30.  fell.  6. 

2.  Felonies  within  clergy. 

Armour.  Imbezilling  it,  31  Eliz.  c.  4.  See  Felonies 
without  clergy  in  this  title. 

Ajfault.  Affaulting  perfons  with  intent  to  tear  or  fpoil 
their  clothes,  6  Geo.  i.  c.  23.  fe£f.  1 1.  See  Robbery  under 
this  divifion. 

Bridge.  Deftroying  London  bridge,  29  Geo,  2,  c,  40. 
feSf.  6.     See  Felonies  without  clergy. 

Or  fValton  bridge,  20  Geo.  2.  cap.  22. 

Or  Hampton-Court  bridge,  23  Geo.  2.  c.  37.  feil.  I2. 

Or  Ribble  bridge,  24  Geo.  2.  c.  36.  feli.  34. 

Or  Sandwich  bridge,  28  Geo.  2.  c.  55. 

Or  Wye  bridge,  24  Geo.  2.  c.  73. 

Or  Black  Friars  bridge,  29  Geo.  2.  c.  86. 

Or  Jeremy  Ferry's  bridge,  30  Geo.  2.  c.  59. 

Or  Old  Brentford  bridge,  30  Geo,  2.  f.  63.  yi^.  19. 
31  Geo.  2.  f.  46. 

£a//.  Perfonating  bail  before  commiflioners  in  the 
country,  ^W,^  M.  c,  4.  feil.  4.  See  Felonies  without 
clergy. 

Bigamy.    See  Polygamy. 

Blacklead.     See  Z^a^/. 

Burning.  Farms  of  timber,  37  H.  8.  c.  6.  /^<f7.  2. 
repealed  by  i  Ed.  6.  f.  12.      i  M.  feff.  i.  f.  i. 

Stacks  of  corn,  houfes,  ijfc.  in  the  night-time,  22  tf 
23  Car,  2.  r.  7.  fe£t.  2.     See  Felonies  without  clergy. 

Cattle.  Killing  them  in  the  night,  i^c,  22  tif  23 
Car.  2.  f.  7.  fe£f.  2.     See  Felonies  without  clergy. 

Cloth,  Stealing  it,  or  wool,  left  to  dry,  off  the  ten- 
ters, fcff.  the  third  offence,  15  Gw.  2.  £.  27.  See  Felonies 
without  clergy. 

Corn.  Deftroying  granaries,  the  fecond  offence,  11 
Geo.  2.  c,  22.  See  Felonies  without  clergy ;  and  fee  Bur- 
ning, ante. 

Council.     See  King, 

Copper,     See  Money,  Lead, 

Cujloms.  Running  goods  five  in  company  armed,  8 
Geo.  I,  c.  18.  feSt.  6.     See  Felonies  without  clergy. 

Affembling  armed  to  the  number  of  three  for  running 
goods,  9  Geo.  2.  c.  35.  feSi.  10. 

Perfons  deemed  fmugglers  according  to  the  defcription 
of  9  Geo.  2.  c.  35.  fe£i,  13. 
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Hdrbouting,  offenders  againft  the  lav/s  of  cuftoms,  iq 
Geo.  2.  c.  34.  fe£l.  3.     See  Felonies  without  clergy. 

Dikes.  Cutting  them  in  marfh  land,  22  H.  8.  c.  ii. 
2  fe?  3  P.  is"  M  <:.  19. 

Efcape.     See  Prifoner. 

Fijh.  Fifliing  in  another's  pond  with  intent  to  Ileal, 
31  H.  8.  c.  2. 

Floodgate.     See  Locks. 

Foreign  State,  Serving  it  without  taking  oath  of  alle- 
giance,  3  Jac.  I.  c.  4.  fe£f.  18. 

Forgery.  Of  bank  bills,  1 1  Geo.  2.  c.  9.  fe£}.  6.  — 
Of  bank  notes  and  indorfements,  ibid.  See  Felonies 
without  clergy. 

Gaoler,  Foreign  prifoner  to  become  approver,  i^Ed.  3. 
c.  10. 

Hawk.     Stealing  one,  37  Ed.  3.  c.  19. 

Hunting.  In  the  night  or  in  difguife,  i  H.  7,  c.  7. 
refcuing  fuch  offenders,  ibid.  See  Felonies  without  clergy, 
title  Black  act. 

Iron  bars.  Stealing  them,  fixed  to  buildings,  /^Geo.  2. 
f.  32.     See  Lead, 

King.  Confpiring  or  imagining  to  deftroy  him,  or 
any  of  his  council,  3  H.  7.  cap.  14.  See  Felonies  without 
clergy,  title  Privy  counfellcrs. 

Labourers.  Confederacies  of  mafons  to  prevent  the 
ftatutes  of  labourers,  3  H.  6.  c,  i. 

Lead.  Entering  mines  of  black  lead  with  intent  to 
fieal,   25  Geo.  2.  c.  10.  feit,  i. 

Stealing  it,  fixed  to  buildings,  4  Geo.  2.  c.  32. 

Receivers  of  lead  fo  ftolen,  ibid,  feif,  3. 

Buying  or  receiving  lead,  iron,  copper,  i^c,  knowing 
it  to  be  ftolen,   29  Geo.  2.  c.  30. 

Locks.  Perfons  guilty  of  demoliftiing  them,  or  of 
fluices  or  floodgates,   i  Geo.  2.  Jl.  2.  c.  19. 

Maiming.  And  after  cutting  out  tongues  or  putting 
out  eyes,  5  H.  4.  c.  5.     See  Felonies  without  clergy. 

Marriage.  Solemnizing  it  clandeftinely,  26  Geo,  2. 
c,  33.  feil.  8.     See  Women. 

Mariners,     See  Mutiny,  Seamen. 

Money,  Tranfportation  of  filver,  or  importation  of 
falfe  money,   17  Ed,  3.  not  printed. 

Multiplication  of  gold  or  filver,  5  H.  4.  cap.  4.  repealed 
by  I  W.  iS  M,Jl.  I.  c.  30. 

Coining  or  bringing  in  gally-half-pence,  fufkins  or 
dodkins,  3  H.  5.  c.  i. 

Payment  of  blanks,  2  H.  6.  c.  9.    Obf. 

Blanching  copper,  or  putting  off  counterfeit  money, 
2  ^  g  W.  3.  c.  26.  feil.  6. 

Mutiny.  In  mariners,  hindering  commanders  from 
fighting,   22  Car.  2.  c.  11.  feiJ.  9. 

Officers,  &c.  deftroying  fhip,  ibid,  feil,  12.  See  Fe- 
lonies without  clergy. 

Officer  or  foldier  upon  or  beyond  the  fea  raifing  mutiny, 
difobeying  or  refifting  fuperior,  2  £?  3  Ann.  c,  20.  feii. 
35. 

Palaces.  Entring  into  King's  houfe  with  intent  to 
fteal,  33  H.  8.  c.  12.  fea.  27. 

Plague.     Perfons  infe«Sted  with  it  going  abroad,  i  Jac, 

1.  c.  31.  feit.  7. 

Polygamy,     B7  i  Jac.  I.  c.  11. 

Prifoner.  Aflifting  one  committed  for  treafon  or  fe- 
lony (except  petty  larceny)  to  attempt  an  efcape,  16  Gee- 

2,  c.  31.     See  Gaoler. 

Procefs.  Oppofing  the  execution  of  it  in  any  pretended 
privileged  place,  9  Geo.  I.  c,  28.  n  Geo,  I.  c.  22.  See 
Felonies  without  clergy. 

Purveyors.     In  fome  cafes  by  28  Ed.  i.  y?.  3.  c.  2. 
N.B,  Purveyance  is  taken  away  by  12  Car,  2.  c.  24. 

Rape.  By  13  Ed,  i.  c,  34.  See  Felonies  without 
clergy. 

Records,     Withdrawing  them,  8  H.  6.  c.  12. 

Rcfcue.  Refcuing  the  body  of  offender  executed  for 
murder  from  the  iheriff  or  furgeons,  25  Geo,  2.  c.  37. 
feil.  10.  Sec  Felonies  without  clergy y  Huntings  Spirituous 
liquors. 

Rogues,  Incorrigible,  breaking  out  or  efcaping  from 
houfe  of  corre£lion,  or  offending  a  fecond  time,  17  Geo. 

2.  cap.  s-  fe^.  9'  * -•  J    J 

Adjudged 
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Adjucfged  to  the  gallies  returning  without  licence,  39 
El.   c.  4.      I  'Joe.  I.    tf.  7.  £3"  25.    repealed    by    12  Ann. 

n.  2.  c.  23. 

Robbery.  Stealing  furniture  from  lodgings  (if  under 
ltd.)  3  TK  y  M.  cap.  9.  fe£J.  5.  See  Felonies  without 
clergy. 

AfTiulting  with  intent  to  rob,  7  Geo.  2.  c.  21.  fiSl.  i. 

Seamen.  Deferting,  5  El.  c.  5.  y^iS.  27.  See  Felo- 
nies without  clergy. 

Soldiers.  Deferting,  18  H.  6.  c.  19.  fe£}.  2.  See 
Felonies  without  clergy. 

Servants.  Taking  their  mafler's  goods  at  their  death, 
33//.  6.   <:.  I.      ^   If  inufe? 

Affauiting,  is'e.  mafter  wool-comber  or  weaver,  12 
Geo.  I.  c.  34.  ie£l.  6. 

Imbezilling  goods  delivered  to  them  to  the  value  of 
40/.  21  //.  8.  r.  7.  perp.  by  5  £/.  c.  10.  Appren- 
tices under  18  excepted,  21  H.  8.  r.  7.  /f/?.  2. 

5tej>.  Exporting  them  alive,  the  fecond  offence,  8 
El.  c.  3.  fel^.  1.      See   Felonies  without  clergy. 

Ships.  Deftroying  them,  22  i^  23  Car.  2.  c.  11. 
ftSt.  1 2,     See  Mutiny  ante,  and  Felonies  without  clergy. 

Sluices.     See  Locks. 

Smuggling.     See  Cujloms. 

Spirituous  liquors.  Refcuing  offenders  againft  the  afts 
concerning  thefe  liquors,  11  Geo.  2.  c.  2b.  fed.  2.  24 
Geo.  2.  c.  40.  fell.  28. 

S/o/^n  ^Wr.  Buyers  or  receivers  of  them,  5  Ann.  c. 
31.  fea.  5. 

Taking  reward  to  help  one  to  flolen  goods  (if  he  do 
not  apprehend  offender)  in  fome  cafes,  ^  Geo.  i.  c.  11. 
fe£l.  4. 

Stares.     Imbezilling    them    to    20  s.    value,    31   El. 

Treafon.  Anonymous  accufation  of  high  treafon,  37 
n.  8.  c.  10.  rep.  I  Ed.fi.  c.  12. 

Turnpikes.  Deftroying  them,  5  Geo.  2.  c.  33.  See 
Felonies  without  clergy. 

iVaterman.  Cairying  greater  number  of  paffengers 
than  allowed,  if  any  paffenger  be  drowned,  10  Geo.  2. 
C.  31.  fell.  9. 

Women.  Taking  them  away,  and  marrying  or  de- 
filing them,  i^c.  having  lands  or  goods,  3  H.  7.  c.  2. 
See  Felonies  without  clergy. 

Woods.  Firing  them,  I  Geo.  I.  Jl.  2.  c.  48.  fell.  48. 
See  Felonies  without  clergy. 

Wool.  Exportation  of  it,  other  than  to  the  ftaple  at 
Calais.,    18  H  6.  c.  15. 

Tranfporting  of  it  out  of  England,  Wales  or  Ireland, 
13  Ja"  14  Car.  2.  c.  18.  altered  by  the  7  W  8  W.  3.  c. 
28.     See  Cloth,  and  Servants  ante. 

3.   Felonies  without   clergy. 

Actejfaries.  Before  the  faft  in  petty  treafon,  murder, 
burglary,  robbery  in  dwelling-houfes,  or  in  churches,  or 
in  or  near  the  highway,  houfe-burning,  or  burning  of 
barns  where  there  is  corn  or  grain,  25  H.  8.  c.  i.  5 
fcf  6  Ed.  6.  c.q.     ^&  s  P-^  M-  <=■  4- 

Before  and  after  in  horfe  ftealing,   31  El.  c.  12.  /  5. 

Before  the  fad  in  ftealing  women,  having  lands  or 
goods,  or  being  heirs  apparent,   39  El.  c.  g.  Je£i.  2. 

Before  the  fad  in  witchcraft,  i  Jac.  i.  c.  12.  re- 
pealed by  9  Geo.  2.  c.  5. 

Before  the  fa£t  in  procuring  any  fine,  recovery,  deed 
inrolled,  ftatute,  recognizance,  bail  or  judgment  to  be 
acknowledged  in  the  name  of  another,  21  Jac.  i.  c.  26. 

Before  the  fact  in  maiming,  22  £3"  23  Car.  2.  c.  I. 

Before  the  fadt  in  burglary,  flioplifting,  &c,  3  £?■  4 
W.^  M.  c.  9. 

Before  the  faft  in  robberies  in  (hops,  warehoufes, 
coach-houfes  or  ftables,   10  y  11  W.  3.  c.  23. 

Before  the  hSt  in  piracy,  in  fome  cafes,  11  y  12  W. 
3.  c.  7.      8  Geo.  I.  c.  24. 

To  forging  any  deed,  will,  bond,  bill  of  exchange, 
note,  indorfement  or  afligment  of  bill  or  note,  or  any 
acquittance  or  leceipt,  2  Geo.  2.  c.  25..  perpetual  by  9 
Geo.  2.  c.  18. 
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To   forging    bills  of  exchange,    accountable  receipts, 
warrants,  or  orders  for  payment  of  money  or  delivery  ot" 
goods,  7  Geo.  2.   c.  22. 

Before  the  faft  in  (heep  ftealing,  14  Geo,  %.  ' c.  6. 
and  fee  15  Geo.  2.  c.  34. 

Before  the  fadl  in  ftealing  cotton,  i^c.  from  bleaching 
grounds,   18  Geo.  2.  c.  27. 

Before  the  fad  in  thefts  to  40  s.  value  in  any  veffel  or 
in  any  wharf,  24  Geo.  2.  c.  45. 

Before  the  tatt  m  deftroying  London  Bridge,  31  Geo, 
2.  c.  20.  fa.  6. 

Armour.     See  Stores. 

Annuities.      See  Forgery. 

Bail.     Perfonating  bail,  21  Jac,  i.  c.  26. 

Bank.  OiEcer  or  fervant  of  bank  fecreting  or,  im- 
bezilling any  note,  i^c.  15  G«.  2.  c,  13.  fa.  I2.  See 
Forgery,   Robbery. 

Banks.  Deftroying  them,  6  Geo,  2.  c.  37.  fa.^, 
perpetual  by  31  Geo,  2.  c.  42. 

Bankrupt.  Not  furrendering,  or  not  fubmitting  to  be 
examined,  or  concealing  or  imbezilling  their  eftates,  5 
Geo.  2.  c.  30. 

BaJlard.  Mother  concealing  the  death  of  a  baftard 
child,   21  Jac.  I.   c.  21.  feet.  2.  /' 

Bedford  Level.     See  Fens. 

Black  aa.  Hunting  armed  and  difguifed,  and  killing 
or  ftealing  deer,  or  robbing  warren,  or  ftealing  fifti  out 
of  any  river,  ^c.  or  any  perfons  unlawfully  hunting  in 
his  Majefty's  forefts,  l£c.  or  breaking  down  the  head  of 
any  fiOi  pond,  or  killing,  l^c.  of  cattle,  or  cutting  dowa 
trees,  or  fetting  fire  to  houfe,  barn  or  wood,  or  fliooting 
at  any  perfon,  or  fending  anonymous  letter,  or  fi<»tied 
with  fidlitious  name,  demanding  money,  tsc,  or  refcu- 
ing fuch  offenders,  9  Geo.  i.  c.  22.  perpetual  by  31  Geo, 
2.  c.  42. 

Black  lead.  Offenders  committed  or  tranfported  for 
entering  mines  of  black  lead  with  intent  to  ileal,  efca- 
ping,  or  breaking  prifon,  or  returning  from  tranfporta- 
tion,  25  Geo.  2.  <•.  10. 

Black  mail.     See  Cumberland. 

Bonds.     See  Fcrgery,  Robbery, 

Booths,      See   Robbery. 

Bridges.  Wilful  damaging  London  Bridge,  31  Geo. 
2.  c.  10.  fa.  6, 

Deftroying  WcJlminJler  Bridge,  g  Geo.  2.   c.  29,  f  c. 

Or  Fulham  Bridge,    12  Geo.  i.  c.  36.  fa.  3. 

Buggery.  By  25  H.  8.  f.  6.  2  ds"  3  Ed.  6.  c.  29. 
revived  by  5  El.  c.  17. 

Burglary.  By  I  Ed.  6.  c.i2.  i8£l.  c.j.  12  Anit. 
c.  7. 

Burning.     Houfes  or   barns  with  corn,    23  H,  8.  c, 

1.  25  H.  8.  c.  3.     22  t^  23  Car.  2.  c.  7.     43  El,  c, 
13.     See  Black  Aa,  Coals,  Fens. 

Breaking  prifon.     See  Black  lead.  Perjury,   Robbery. 

Cattle,     See  Black  Aa,  Sheep, 

Challenge  of  jurors.  Challenge  above  twenty,  if  the 
indiftment  be  for  fuch  offence  for  which  the  offender 
would  have  been  excluded  clergy,  if  convidted  or  con- 
fefTion,  25  H.  8.  f.  3.  4  ^  5  P.  £3"  M.  cap.  4.  3 
tsf  4  W.  b'  M.  c.  9. 

Cloth.     Stealing  it  from   the  rack  or  tenters,  25  Car. 

2.  c.  5.  fect.l. 

Coals.  Firing  collieries,  10  Geo.  c,  32.  perpetual  31 
Geo,  2,  c.  42. 

Corn.  Perfons  tranfported  for  deftroying  granaries  re- 
turning, 1 1  Geo.  c.  23.  feet.  2.  See  Black  Act,  Burn- 
ing, Cumberland. 

Council.     See  Privy  Counfellars. 

Cumberland,  Forcibly  carrying  fubjefls  out  of  Cum- 
berland, Northumberland,  Wejlmorland,  and  Durham,  and 
taking  or  giving  black  mail,  burning  corn,  i^c.  43  El, 
c.  13.  feet.  2. 

Notorious  thieves,  or  fpoil- takers  in  Northumberland 
or  Cumberland  (or  to  be  tranfported  ac  difcretion  of 
judge).      18  Car.  2.  f.  3. 

CuJioms.     Perfons  liable  to  tranfportation  for  offences 

againft  the  cuftoms,  offending  again,  after  having  taken 

G  the 
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the  benefit  of  the  indemnifying  afl,  9  Geo.  2.  c.  35. 
feet.-,.      .8G«.  2.  f.  28.  /•<•^  7. 

Perfons,  convi£led  of  wounding  cuftom-houfe  officers, 
returning  from  tranfportation,  6  Geo.  I.  c.  11.  Ject.  35. 
3  Geo.  2.   cap.  35.  feet.  28.     See  Smuggling. 

Cutpurfi.  '  See  Pickpocket. 

Deer.  Perfons  convifted  of  fecond  offence  m  hun- 
ting and  taking  them  away,  or  for  coming  armed  into  a 
forcft  with  intent  to  fteal  them,  10  Geo.  2.  c.  32.  feet. 
7.     See  Black  Act. 

Deeds  inrolled.  Acknowledging  them  m  the  name  of 
another,   21  Jac.  1.  c.  26. 

Egyptians.  Remaining  in  the  realm  one  month,  i  cr 
2  P.  £^  M.  c.  4.  fct.  3.  ,         n,  /• 

AfTxiating  with  them  one  month,  5  tl.  c.  20.  j.  3. 

Eaji  India  Bonds,  ifc.     See  Forgery,  Robbery. 

Efcape.     See  Breaking  Prifon,  Prifoner. 

Exchequer  Order,  ISc.     See  Forgery.,  Robbery. 

Fens.  Deftroying,  i^c.  any  of  the  works  in  Bedford 
Level,  27  Geo.  2.  cop.  19.     Vide  Marches. 

Fines.  Acknowledging  them  in  the  name  of  another, 
21  Jac.  I.  c.  26. 

Fijh.     See  Black  Act. 

Floodgates.     See  Turnpikes. 

Forefs.     See  Black  Act. 

Forgeries.  Of  deeds  on  fecond  conviflion,  5  El.  c. 
14.  feet.  7. 

Of  teftimonial  of  juflices  by  foldiers  or  mariners,  39 
Ei.  c.  17.  feet.  3. 

Of  deeds,  will,  bill  of  exchange,  note,  indorfement, 
or  receipt,  on  firft  conviction,  2  Geo.  2,  c.  25.  feet.  1. 
perpetual  by  9  Geo.  2.  c.  18.  and  fee  31  Geo.  2.  c.  22. 

/.  81.  ,       . 

Of  authorities  to  transfer  ftock,  or  perfonating  pro- 
prietors, 18  Geo.  I.  c.  22.  Extended  to  funds  eftablifli- 
ed  fince'8  Geo.  i.  by  31  Geo.  2.  e.  22.  feet.  80. 

Of  order  for  paynient  of  annuities,  or  perfonating 
proprietors,  g  Geo.   i.  c.   12.  feet.  4.     9  Geo.  2.  c.  34. 

>'•  ^-  •        r  •  ui 

Of    new  (lamps,    or  receipts  for  mopies  payable   on 

indentures,  8  Ann.  c.  8.  feet.  41. 

Of  the  hand  of  accountant  general,  regifter,  clerk  of 
the  ^epo^^ office,  or  any  of  the  cafhiers  of  the  Bank,  I2 
Geo.  I.  c.  32.  feet.  9. 

Of  Eafl-lndia  bonds,   12  Geo.   i.  c.  32.  feet.  9. 

Of  South-Sea  common  feal,  bonds,  receipts,  or  war- 
rants for  dividends,  9  Ann.  c.  25.  feet.  57.  6  Geo.  I. 
c.  4.  fea.  56.  6  Gf«.  I.  c.  II.  y^f/.  so.  12  G«.  I. 
f.  32.  feet.  9.  and  other  fubfequent  a£ls. 

6f  Mediterrr.nean  pafTes,   4  Gffl.   2.   f.  18. 

Of  any  entry  of  acknowledgment  of  bargainor  in 
bargain  and  Ale  in  the  regiftry  of  York,  the  fecond  of- 
fence, 8  Geo.   c.  6.  feet.   31. 

Of  ftamp  for  marking  gold  and  filver.  31  Geo.  2.  c. 
32.  feet.  15. 

Of  policies  of  Royal  Exchange  and  London  alTurances, 
6  Geo.  I.  c.  18.  feet.  13. 

Of  debentures,  5  Geo.  i.  f.  14.  feci.  10. 

Of  the  marks  on  leather,  9  /f«n.  c.  il.  _/^f/.  44. 
5  Geo.  I.  c.  2.  feet.  9. 

Of  the  marks  on  linnen,  10  Ann.  c.  19.  feet.  97. 
4  Geo.  3.  c.  37.  y^f/.  26. 

Of  regifter  or  licence  of  marriage,  26  Geo.  2.  c.  33. 

feet.  16. 

Of  the  common  feal  of  Bank  or  Bank  notes,  8  &f  9 
W.  3.  f.  20.  /^ff.  36.     II  G^«.i.  c.  9.  /wf.  6.     If  Geo. 

2.  f.  13.  /«/.  II. 

Of  Exchequer  bills,  &c.  7  f!?  8  /F,  3,  f.  31.  feet. 
78.  9  ^^  3.  e.  2.  /«f/.  3.  5  Ann.  c.  13.  3  Geo.  r. 
f.  8.  /^f/.  40.  6  Geo.  I.  f.  4.  /ff/.  91.  9  ^J^'"-  '•  '■• 
5.   feet.  19.      II  Geo.  1.  f.   17.   feet.  6.      306^0.  2.  f. 

3.  feet.  156.      33  Gm.  2.  c.  1.  /«/.  156. 

Of  lottery  orders,  12  Ann.  c.  2.  5  Geo.  1.  c.  3. 
and  other  fubfequent  lottery  a£ls. 

Of  ftamps,  5  ff^.  iSf  M.  c.  21.  feet.  II.  9  £3"  lO  ^V. 
3.  tf.  25.  feet.  59.  9  ^n".  c.  23.  /«/.  34.  10  Ann.  e. 
19.  y«f<.  115,  163.  10  Ann.  c.  26.  feet.  72.  5  GfO.  I. 
c.  2.  y^f/.  9.  6  Geo.  c.  2\.  feet.  60.  29  Geo,  2.  f.  12. 
/#f/.  21,     29  Geo.  2,    c.  13.  feet.  5.      30  G«.  2,    f.  19. 
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/?ir/,  27.      32  G(0.  2.    c.  35.    feet.  17.      2  C^J.  3.    c.  36. 
/ff/.  8. 

Of  the  hand  of  the  receiver  of  the  prefines,  32  Geo. 
2.  c.  14.  feet.  9. 

Of  the  acceptance  of  bills  of  exchange,  or  accountable 
receipts,  7  Geo.  2.  c.  22. 

Of  any  warrant,  or  order  for  payment  of  money  or 
delivery  of  goods,  7  Geo.  2.  c.  22. 

Fujlian.  Stealing  it  from  bleaching  grounds,  4  Geo. 
2.  f.  16.     18  Geo.  2.  c.  27. 

GaoL     See  Breaking  Prifon. 

Helping  to  Jiolen  goods  for  reward.  In  fome  Cifes>  un- 
lefs  the  helper  apprehends  the  offender,  ^Geo.  i.  c.  11. 

Hops.     Cuttine;  hop-binds,  6  Geo.  2.  c.  37.  feet.  6. 

Horfe-Jlealing,  By  37  H.  8.  c.  %.  feet.  2.  i  £</.  6.  <. 
12.  feet.  10.      2  £^  3  £1^.  6.  f.  33. 

Houfe-breaking.     See  Robbery. 

Houfes.     See   Burning,  Black  Act. 

Hunting.     See  S/(?fi  ^t7. 

Jefuits.     See  Priejis. 
Judgments.     Acknowledging  them  in  the  name  of  an- 
other, 21  Jac.  I.  c.  26. 

Letters  threatning.  Sending  them,  or  refcuing  fuch 
offenders,   27  Geo.  2.  c.  15. 

Letters  anonymous^  or  figned  with  fititious  name.  Sec 
Black  Act. 

Linnen.  Stealing  it  from  bleaching  grounds,  4  Git^ 
2.  c.  lb.      l^  Geo.  2.  cap.  27.     See  Forgeries  59. 

Breaking  into  (hops,  i3'c.  to  fteal  or  deftroy  linnen, 
yarn,  or  implements,   4  Geo.  3.  c.  37. 

Locks.     See  Turnpikes. 

Lotteries.     See  Forgery. 

Maid.     See  Woman. 

Maiming.  Any  perfon  malicioufly  lying  in  wait,  2X 
i;f  23  Gar.  2.  f.  I. 

Marjlies.  Firing  engines  for  draining  them,  the-  fe- 
cond offence,  12  Geo.  2.  c.  34,  14  Gto.  2.  cap.  24. 
21  Gw.  2.  f.  18. 

Mariners.  Wandering  without  tefljmonial  of  juftices, 
39  El.  f.  17.  feet.  2.     See  Forgery. 

Departing  within  the  year  from  the  fervice  of  thofe 
who  took  them,  to  fave  them  from  executioji,  39  EL  c. 
17.  feet.  4. 

Marriage.     See  Women. 

Money.  Uttering  falfe  money  the  third  time,  ^c  15 
Geo.  2.  e.  28.  feet.  2,   3, 

Murder.  By  i2  H.  7.  c.  7,  23  H.  8.  c.  I.  25 
if  8.  c.  3.     28  /f.  8.  c.  I.     I  £i.  6.  f.  12, 

j?f«/^.  Standing  mute,  or  not  anfwering  direftly,  25 
H.  8.  f.  3.  I  Ed.  b.  c.  12.  4  is"  5  P*.  £3^  Afar. 
cfl/(.  4.     3  £sf  4  Z^.  £^  .(W.  ^.  9.      I  v/n«.  c.  9. 

Northumberland.     See  Cumberland. 

Notes.     See  Forgery,  Robbery. 

Ordnance.     See  Stores. 

Outlawry.  For  offences  not  within  the  benefit  of  clergy, 
I  £i.  6.  f.  12.  4^5  Pb.  is"  iW.  ^r.  4,  8  £/.  f.  4^ 
18  El.  c.  7.     22  Car.  2.  c.  5.     3^4/^.  ejfi?/.  fap,gu, 

Pf«j  Treafon.     See  Murder. 

Perjury.  Perfon  convi(5led  of  wilful  and  corrupt  per* 
jury,  efcaping,  breaking  prifon,  or  returning  from  tranf- 
portion,  2  Geo.  2.  c.  25.  feet.  2.     See  Prifoners. 

Pickpocket.  Taking  clam  (3"  fecrete  from  the  perfon, 
above  the  value  oi  I2d.  8  El.  c.  4. 

Piracy.  By  11  £3"  12  /^.  3.  c.  7.  4  G^i?.  I.  c.  12.' 
8  G«.  I.  f.  24. 

Perfon  laying  violent  hands  on  his  commander,  to  hin- 
der him  from  fighting,  isfe.  to  fufFer  as  a  pirate,  11  ^  12 
W.  3.  f .  7 .  fei^.  9. 

Trading  with  pirates,  8  Geo,  i.  c.  24. 

Plague.     See  ^arentine. 

Poifoning.     Of   malice    prepenfed,    i   £</.  6.    c.   12. 

M  '3-  ,        . 

Popijh  reeufants.  Refufing  to  abjure,  or  not  departing 
the  realm  within  a  time  limited,  or  returning  without 
the  King's  leave,  33  El-  c.  1.  fif.  3.  35  £^-  <^-  2- 
fe£i.  10. 

Priejs  and  jefuits.  They  who  receive,  relieve  or 
maintain  them  knowingly,  27  El.  e.  2.  fe^.  4. 

Prifoners. 
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Prifiners.  Taking  the  benefit  of  infolvent  a£ls  and 
forfwearing  themfelves,  28  Geo.  2.  c.  13.  fe£l.  17.  i 
Geo.  3.  c.  17.  feSl.  26.      5  Geo.  3.   c.  41. 

Refufijig  to  deliver  up  their  efFedts,  or  concealing  to 
the  value  of  20/.  28  Geo.  2.  c.  13.  fe£i.  39.  i  Geo.  3. 
f.  17.  feSi.  46. 

Perfons  tranfported  for  aflifting  prifoners  to  efcape,  and 
leturning,    16  Geo.  2.  c.  3r. 

Privy  counfellors.  They  who  attempt  to  kill,  or  to 
firike  or  wound  them  in  the  execution  of  their  office, 
9  Ann,  c.  16. 

Procefs,  Perfons  difguifed,  abetting  rioters  who  oppofe 
the  execution  of  procefs  in  pretended  privileged  places, 
9  Geo.  I.  c.  28.  feci.  3. 

^arentine.  Not  performing  it,  7  Geo.  I.  c.  3. 
S  Get.  c.  8.  I  Geo.  2.  f.  13.  6  G^a.  f.  34.  26  G^a.  2. 
f.  6. 

Mifters  of  fliips  offending  againft  diredlions  of  26  Geo. 
2.  c.  6.  fea.  2. 

Concealing  the  having  infe£led  perfon  on  board,  26 
Geo.  2.  c.  6.  feff.  3. 

Refufing  to  perform  quarentine,  26  Gf».  2.  c.  b.  feSi.  8. 

So:ind  perfons  entering  lazaret,  and  efcaping  before  they 
have  performed  quarentine,  26  Geo.  2.  c.  6.  y^<f7.  10. 

Surisrintendant  of  quarentine  neglectmg  duty,  2(x  Geo, 
2.  c.  6.  /^(f7.  17. 

Concealing  or  clandeffinely  conveying  letters  or  goods, 
26  Geo.  2.  f.  6.  /^<n'.  18. 

i2a/>f.     By  18  El.  c.  7.  /^<;7.  i. 

Carnally  knowing  a  wogian  child  under  the  age  of  ten 
years,   i2  El.  c.  j.  feSl.  4. 

Rebels.     Pardoned  and  returning  from  tranfportation, 
or  going  into  the  dominions  of  France  or  Spain,  20  G^o,  ! 
2.  c.  46.  y^if?.  I. 

Perfons  aiding  them  to  fuch  purpofes,  20  Geo.  2,  c. 
46.  fe£f.  2. 

Or  holding  correfpondence  with  them,  or  with  perfons 
employed  by  them,  by  letters  or  otherwife,  20  Gee,  2. 
(,  46.  feet.  3. 

Recognizance.  Acknowledging  it  in  the  name  of  an- 
other, 21  Jac.  I.  c.  26. 

Recovery.  Acknowledging  it  in  the  name  of  another, 
ai  Jac,  I.  c.  26. 

Refcue.  Refcuing  convifls  from  tranfportation,  6  Geo. 
t.  c.  23.  fea.  5. 

Refcuing  any  perfon  committed  for,  or  found  guilty  of 
murder,  or  going  to  execution,  or  during  execution,  25 
Geo.  2.  c.  37.  fe^  9. 

Perfons  tranfported  for  refcuing  the  body  of  fuch  of- 
fenders, after  execution,  from  the  OierifF  or  furgeons,  i^c. 
and  returning,  25  Geo.  2.  c,  37.  feii,  10.  See  Black  a£l. 
Letter  threatning.  Turnpike. 

Rioters.  Affembled  to  the  number  of  twelve,  and  con- 
tinuing together  one  hour  after  procjamation,  1  Geo.  i. 
Jf,  2.  c.  5.  feet.  I. 

Pulling  down  buildings,   i  Geo.  i.  _/?.  2.  c.  5.  feet.  4. 

Or  hindring  proclamation  being  made,  i  Geo,  i.  _/?.  2, 
c,  5.  feet.  5.     See  Procefs. 

Robbery.  Of  chjrches,  or  facrilege,  23  H.  8.  c.  I. 
%$  H.  8.  c.  3.     I  Ed.  b.e.i2.     5^6  Ed.  6.  f.  9  tf  10. 

In  or  near  the  highway,  23  Hen.  8.  c.  I.  25  H.  8. 
^.  3.      I  Ed,  6.  c.  12, 

In  booths  or  tents  in  any  fair  or  market,  5  (^  6  Ed.  6. 
£.9. 

In  dwelling-houfes,  ihops,  warehoufes,  coach-houfes, 
or  ftables,  23  H.  8.  c,  i.  25  H.  8.  c.  3.  i  £^.  6.  c. 
12.  5  {^  6  £^.  6.  f.  9  y  10.  39  £/.  f.  15.  3  55f  4 
ly.^M.  c.  23.     12  Ann.  c.  7. 

On  board  any  veflel,  or  on  any  wharf,  to  the  value  of 
40J.  24  Geo.  2.  c.  45. 

Stealing  furniture,  isff.  from  lodgings,  (if  above  12  d. 
value)  3  y  4  /i?^  ds"  M  f.  9.  feet.  5. 

Stealing  Exchequer  orders,  tallies  or  other  orders  in- 
titling  perfon  to  annuity  or  (hare  in  any  parliamentary 
fiind,  or  Exchequer  bills,  bank  notes.  South- Sea  bonds, 
Raji-Indla  bonds,  dividend  warrants  of  bank,  South-Sea., 
Eajl-India  or  other  company,  bills  of  exchange,  navy 
bills  or  debentures,  goldfmiths  notes,  or  other  bonds  or 
Warrant?,  bills  or  promiflbry  notes,  i:fc.  is  felony  the  fame 
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as  if  the  money  fecured  by  fuch  bond-,  l^c.  had  been 
ftolen,  2  Geo.  2.  c.  25.  feet.  3.  and  fee  31  Geo.  2.  cap. 
22.  feet.  81. 

Offenders  ordered  to  be  tranfported  for  afTault  with  in- 
tent to  rob,  breaking  gaol  or  efcaping,  7  Geo.  2.  c.  21. 
feet.  2. 

Rogue.  Branded,  and  afterwards  offending,  I  °Jac.  i, 
c.  7.  repealed  by  12  Ann.  Ji.  2.  c.  23. 

Sacrilege.     See  Robbery. 

Sea.  Treafons,  robberies,  felonies,  murders  and  con- 
federacies done  upon  the  fea,  28  H.Z.  f,  15.  feet.  3. 

Seamen.  Perfonating  them  to  receive  their  pay,  31 
Geo.  2.  c.  10.  feet.  24. 

Sheepjiealing,  By  1 4  Geo.  2,  c.  6,  extended  to  bull, 
cow,  &c.     By  15  Geo.  2.  c.  34. 

Ships.  Deftroying  them  wilfully,  22  iff  23  Car.  2. 
c.  II.  feet.  12.  I  Ann.  Jl.  2.  c.  9.  4  Geo.  I,  c.  12. 
II  Geo.  I.  c.  29.     See  Robbery,  ffreck. 

Shooting.      See  Black  act. 

Sluices.     See  Turnpike. 

Smuggling.     By  8  Geo.  1.  c.  18. 

AlTembling  armed  for  running  of  goods,  19  Geo.  2. 
c.  34.  feet.  1.  I 

Perfon  tranfported  for  aflifling  in  running  goods,  and 
returning,  9  Geo.  2.  c.  35.  feet.  10. 

Perfons  convifled  of  running  goods,  returning  from 
tranfportation,  8  Geo.  I.  c.  18.  feet.  6.     See  Cujioms. 

Soldiers.  Departing  without  licence,  7  H.  7.  c.  1. 
2  H.  8.  c.  s-     2  iff  2  ^^-  ^-  '■  2-  feet.  6. 

Wandering  without  tellimonial  from  juflices,  39  El. 
f.  17.  feet.  2.     See  Forgery. 

Departing  within  the  year  from  the  fervice  of  thofe 
who  took  them  to  fave  them  from  execution,  39  El.  c. 
17.  feet.  4. 

Inlifting  or  caufing  others  to  inlift  in  foreign  fervice, 
9GW.  2,  c.  30. 

Accepting  commiflion  from  the  French  King.— CcMiti- 
nuing  in  the  French  fervice  after  29th  of  September  IJS7' 
Contrafling  to  inlifl  in  foreign  fervice,  29  Geo.  2.  c.  17. 

South-Sea  company.  Officer  or  fervant  imbeziling  their 
efFe£ls,   24  G«.  2.  c.  11.  feet.  3.     See  Forgery, 

S.  S.  bonds.     See  Forgery,  Robbery, 

Statute.  Acknowledging  it  in  the  name  of  anothei^ 
21  Jac.  I.   c.  26. 

Stolen  goods.     See  Helping  to  Jiolen  goods. 

Stores.  Embeziling  them  to  the  value  of  20s,  or  of- 
fending againfl  31  El.  cap.  4.  concerning  embezilment 
of  ftores,  22  Car.  2.  f.  5.  feet.  3. 

Tranfported.  Felons  returning  within  the  time,  ifGeo. 
I.  f.  II.     6  Gm.  I.  f.  23.     16  G^«.  2.  f.  15.     ^is  Refcue. 

Trees.     See  Black  act. 

Turnpikes.  Deftroying  them,  or  locks,  fluices,  or 
floodgates,  or  refcuing  fuch  offenders,  8  Geo.  2.  perpetual 
by  27  Geo.  2.  c.  lb. 

fVarren.     See  Black  act. 

Tf^arf.     See  Robbery, 

Witchcraft.  By  1  Jac.  i.  c.  12.  repealed  by  9  Geo.  2. 
<:.  5. 

Woods.     See  Black  act. 

Wooll  and  woollen  manufactures.  Unlawful  exporters 
returning  after  tranfportation,  \Geo.  i.  c.  11.  feet.  6. 

Oppofing  officers  of  cufloms,  excife,  ^c.  in  feizing 
wool,   12  Geo.  2.  c.  21.  feet.  26. 

Deftroying  woollen  goods,  or  rack,  or  tools,  12  Geo.  I. 
c.  34.  feet.  7.     See  Cloth. 

Women.  Stealing  them,  and  marrying  or  defiling  them, 
having  lands  or  goods,  or  being  heirs  apparent,  39  El. 
c.  9. 

After  conviflion  of  an  offence  that  was  within  clergy, 
oufted  of  it  on  conviftion  of  any  other  felony,  3^4 
W.  &■  M.  c.  9. 

Wreck.  Making  holes  in  (hip  in  diftrefs,  or  Healing 
pump,    \2Ann.  Jl.  2.  c.  18.  feet.  5. 

Plundering  fhip wrecked  goods,  or  beating,  l^c.  with 
intent  to  kill,  or  otherwife  obffruftingthe  efcape  of  any 
perfon  from  fuch  fhip,  or  putting  out  falfe  lights  with 
intent  to  bring  any  fliip  into  danger,  26  Geo.  2.  c.  19. 
See  Acceffary,  ante. 

See 
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See  CDlCrjp.  And  for  the  feveral  /pedes  of  fehny,  as 
Murder,  Burglary,  Rap:,  Sodomy,  Larceny,  and  many 
others,  fee  the  refpcctive  heads. 

irClonP  tlUtiCt  rolctir  of  laiO.  A  man  came  to 
Smitkfield  mitkci  to  fcil  a  liorfe,  and  a  jockey  coming 
thither  to  buy  a  hoife,  the  owner  deliver'd  his  horfe  to 
the  jockey  to  ride  up  and  down  the  market  to  try  liis 
paces;  but  inftead  of  that,  the  jockey^  rode  away  with 
the  horfe:   this  was  adjudged  felony.     Ke!i/)g  Si. 

Coming  into  a  houie  by  colour  of  a  writ  <J  execution, 
and  carrying  awav  the  goods,  is  felony.     2Ferit.  94.  ciies 

Farr'scife. Sid.  254.  Pafch.    17  Car.  2.   B.  R.    The 

King  V.  Farr. 

A.  comes  into  a  feamftrefs's  fhop  and  cheapens  goods, 
and  runs  away  with  the  goods  out  of  the  {hop,  openly, 
in  her  fight ;  this  is  f.-lony.  Raym.  276.  Cbijfr'i  cafe. — 
So,  under  colour  of  outlawry,  to  take  a  man's  goods, 
when  the  officer  knows  there  is  no  outl.uvry,  is  felony. — 
So  fuing  a  replevin  to  get  another's  liotfe,  and  then  run- 
ning away  with  the  horfe.  —  So  by  ejectment  falfly  ob- 
tained getting  into  pofleffion  of  a  houfc,  and  converting 
the  goods.  Pafch.  31  Car.  2.  in  Scacc.  Raym.  276.  in 
Chijfer's  cafe. 

A  fpecial  truft  prevents  the  felony,  until  fuch  fpecial 
truft  is  determined.  Pafch.  8  Geo.  2.  8  Mod.  76.  King 
V.  M.ifin.  But  when  that  truft  is  determined,  the  party 
may  be  guilty  of  felony  ;  as  where  a  carrier  carries  goods 
to  the  place  appointed,  and  after  carries  them  away,  and 
difpofes  of  them,  this  is  felony  ;  becaufe  by  bringing  them 
to  the  place  appointed,  the  bargain  for  his  bringing  them 
is  determined,  and  the  pofllffion  is  then  in  the  firlt  owner. 
Keling  83.  cites  13  Edw,  4.  9.  b.  —  So,  if  one  delivers 
foods  to  a  porter  ia  London  to  carry  to  a  certain  \\izt:, 
and  he  takes  them  and  carries  them  away  to  another 
place,  and  there  opens  and  difpofes  of  them  ;  this  is  felony; 
which  feems  to  be  warranted  by  the  13  Euw.  4.  9.  IbiJ. 
_jf£ltruni,  A  courfe  hat,  a /;//.  See  _^ilt:i"Utn. 
J^eniC  COiJCrt,  Is  a  married  woman,  who  is  alfo  faid 
to  be  covert^ baron.  27  Eliz.  3.  See  )iRaron  aitO  fcmC. 
JpCrnC  fcle,  (Fr.)  A  woman  alone,  tliat  is,  Angle  or 
unmarried.     See  ffiaCOn  anD  fcmc. 

The  office  of  reaper  nr  rnower  of  the  manor  of  D.  was 
granted  to  a  feme  with  a  fee  of  20  quarters  of  corn 
yearly,  for  exercifing  the  faid  office  for  term  of  her  life. 
Br.  Grams,  pi.  127.  cites  30  Ajf.  4. 

A  woman  may  be  a  commiffioner  of  fewers,  and  the 
ordinances  and  decrees  of  fewers  made  by  her  and  the 
other  commiffioners  of  fewers  are  not  to  be  impeached  lor 
the  caufe  of  her  fex.  Callis  of  Sewers  201,  202.  cites 
Countefs  of  IVarwick's  cafe. 

The  cuftody  of  a  caftle  was  granted  to  a  feme  to  be 
exeicifed  per  fe  vel  deputatuin  ftum  ;  and  held,  that  it  may 
be  food,  tho'  it  was  objedted,  that  it  appertains  to  the 
war,  and  to  be  executed  by  men  only.  Mich.  I  Jac. 
B.R.  Cro.J.  18.   Lady  Rujfeil's  cafe. 

A  woman  was  appointed  by  the  juftices  to  be  governe'"s 
of  a  workhoufc  at  Chelmsford;  and  it  was  moved  to  quafli 
the  order,  becaufe  it  was  in  the  nature  of  a  houfe  of  cor- 
reftion,  and  fo  the  ofHce  was  not  fuitable  to  her  fex. 
But  per  cur.  abfente  Holt,  'Tis  a  good  appointment,  and 
(he  may  be  capable  of  executing  the  office,  either  by  her- 
felf,  or  deputy,  as  the  Lady  Broughton  did,  who  was  keeper 
of  the  Gatehoufe  at  IVeJiminJhr.  3  Silk.  2.  ci'tes  Mich. 
2  Ann.  Anon'. 

In  an  ajfumpfit,  for  money  had  and  received  to  the 
plaintiff's  ufe,  tried  in  London,  coram  Lee  Ch.J.  the  fol- 
lowing cafe  was  made  for  the  opinion   of  ihe  court  of 

B.  R^v'fz..  That  upon  the  death  of  Robert  BIy,  fexion  t  f 
the  parifti  churcli  of  5/.  Botolpi/s  without  Alderfgate,  two 
candidates  ofFeted  themfelves  to  be  elected  in  his  room  ; 
viz.  the  widow  of  the  fexton  deceafed,  and  the  plaintiff; 
that  upon  carting  up  the  books,  the  plaintifF  appeared  to 
have  a  majority  of  male  votes,  but  that  afterward;.-,  the 
widow  polled  40  women,  and  then  (he  had  the  majority  ; 
that  the  widow,  and  all  the  female  voters  were  houfe- 
heepers,  paying  fcot  anrl  lot,  and  to  all  parifh  rates  and 
aflefiinents.  And  the  firft  queftion  was,  wliCther  a  wo- 
man was  capable  of  this  office  ;  2dly,  Whether  women 
could  vote  in   fucli  eleilion.     After  three  arguments  at 
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bar,  it  was  refolved,  that  the  office  of  fexton  was  n« 
publick  office,  nor  a  matter  of  fkill  or  judgment,  but 
only  a  private  office  of  truft,  viz.  to  take  care  of  the 
church,  the  vellments  of  the  minifler,  and  the  books, 
i^c.  of  the  parifliioners  ;  and  therefore  a  woman  was 
very  proper  to  execute  if,  and  if  there  was  any  thing  to 
be  done  in  this  parifti  by  a  fexton,  not  proper  for  a  wo- 
man, (as  in  every  place  the  ofHce  varies  in  fome  refpe£t  or 
other,)  the  court  faid,  the  cafe  wasdefeflive  in  not  fetting 
it  forth.  And  fecondly,  it  was  refolved,  that  being  a 
matter  of  no  publick  concern,  but  only  relating  to  them- 
felves and  the  reft  of  the  parishioners,  women  have  like- 
wife  a  right  of  eledllon  of  fuch  officer  ;  for  they  have  an 
equal  inteiefl  in  the  church,  fife,  as  the  male  parifliioners, 
and  therefore  oug'.t  to  have  an  equal  right  to  appoint  a 
uerfon  to  take  care  of  it.  13  Vin.  Abr.  159.  T^rin.  13 
Geo.  1.  B.  R.  Olive  v.  Irgram. 

jPcmC  folc  nicydjant,  Is  where  the  feme  trades  by 
herfelf  in  one  trade,  with  which  her  hufband  doth  not 
meddle,  and  buys  and  fells  in  that  trade  ;  there  the  feme 
fliali  be  fued,  and  the  hufband  named  only  for  conformity  ; 
and  if  juJj^ment  be  given  againft  him,  execution  ftiall  be 
only  againft  the  feme.  Cro.  Car.  69.  Pafch.  3  Car.  C,  B, 
Latigham  v.  Beivett. 

Such  a  feme  may  fue  an  aflion  without  her  hufband  ; 
per  Wray  Ch.J.  Pafch.  31  Eliz.  B.R.  Le.  131.  in  the 
cafe  of  Chamberlaint  v.  Thorp. 

Every  feme  fole,  which  tradeth  in  London,  is  not  a 
merchant.      Cro.  C.  6g.   Langham  v.  Beivett. 

In  a  writ  of  execution  the  (herifF  returned,  that  the 
plaintifF  brought  his  aifion  in  the  fherifr's  court  in  London 
againft  the  defendant  and  his  wife  as  a  feme  fole  merchant, 
and  had  a  verd:£l;  and  how  that  by  cufiom  in  the  city 
of  London  the  Lord  Mayor  is  Chancellor,  and  may  call 
caufes  before  him  out  of  the  flieriff's  court,  and  rule 
them  according  to  equity;  and  fhews  how  that  the  Lord 
Mayor  had  called  this  caufe  before  him,  and  ordered  the 
plaintiff  fhould  have  judgment,  and  that  the  defendant 
Ihould  pay  cofts  within  14  days;  and  that  flie  (hould 
pay  the  debt  by  50 j.  quarterly,  or  elfe  that  execution 
fhould  go  ;  and  that  this  was  the  reafon  why  he  could  not 
make  execution  :  The  court  held  the  return  fufficient, 
and  the  cuftom  reafonable,  tho'  it  had  of  late  been  abufed. 
Skin.  67.   Mich.  34  Car.  1.   B.  R.   Barns  v.  Barns. 

Cafe  was  brought  in  the  Mayoi's  court  upon  an  indeh. 
ajf.  for  57  /.  according  to  the  cuftom  of  the  city.  The 
evidence  was  for  goods  fold  to  the  defendant's  wife  in  her 
life;  the  jury  found,  that  defendant  had  been  a  freeman, 
but  left  oft"  his  trade  20  years  before,  and  turned  diflenting 
teacher,  but  the  wife  lived  apart  from  him  within  the 
liberty  of  the  city,  and  exercifed  the  art  of  making 
gimp-lace,  and  the  hufband  no  ways  intermeddled  ;  that 
(he  paid  her  own  rent,  kept  no  fiicp  but  worked  in  the 
garret ;  that  ftie  had  goods  of  the  plaintiff  to  carry  on 
her  trade,  amounting  to  57/.  and  that  after  her  death 
the  defendant  promifcd  payment ;  judgment  was  given  by 
Rider  for  the  defendant,  and  he  declared,  that  Trehy  was 
of  the  fame  opinion.      Afich.   2  IF.  &  A/.    Show.  183. 

Fabian  v.  Plant. The  Reporter  who  argued  this  cafe 

for  defendant,  makes  a  quare,  and  fays  it  deferves  confi- 
deratiun,  if  fuch  a  feme  fole  trader  dies,  and  leaves  an 
eftate,  and  the  hufband  polTefles  himfelf  of  it,  if  he  (hall 
nof  be  anfwerable  for  her  debts. 

If  the  h.ufband  relinqui(h,,or  become  bankrupt,  or  be 
over  fea,  or  of  another  trade,  or  never  intermeddle  with 
her  trade,  (lie  is  within   the  cuftom.     Show.  184.  in  the 

cafe  of  Fabian  v.  Plant,  cites  Met.  g,    10. or  if  both 

i  e;;ercire  the  fame  trade  diftinftly  by  themfelves,  and  not 
intermeddle  with  one  another,  Het.  9,  10.  Pafch,  "^Car. 
C.  B.   Bowet  V.  Langham. 

A  wom.an,  whofe  hufband  had  left  her  above  twelve 
years  before,  had  carried  on  a  trade  in  her  own  name  as 
a  widow,  and  gave  receipts  in  f  er  own  name,  being  fucd 
for  a  debt  contradfed  in  the  way  of  her  trade,  gave  co- 
verture in  evidence,  and  gave  evidence  of  her  hufband's 
being  lately  alive  in  Ireland ;  and  Holt  Ch.  J.  dire<3ed 
the  jury  to  find  for  the  defendant,  and  fo  they  did.  12 
Mod.  603.  Mich,  13  /F.  3.   Anoh'. 

A.  widow 
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A.  widow  and  adminiftratrix  of  S.  ufed  to  deal  in  tea  in 
5.'s  life-time,  and  bought  four  tubs  of  C.  at  fo  much  per 
tub,  one  of  which  A.  paid  for  and  took  away  ;  leaving 
50  /.  in  earned  for  the  other  three.  Ruled  at  Guildhall, 
per  Holt  Ch.  J.  that  the  hufband  was  liable  on  the  wife's 
contraft,  becaufe  they  cohabited.  Pafch.  3  Ann.  I  Salk. 
113.   Langfort  v.  Adminijlratrix  of  Tiler.     See  ^LOnDOU. 

ifctnclla,   A  woman.      Flet.  lib.  2.   c.  i.  p.  17. 

jlfnirC,  Is  a  hedge,  ditch,  or  other  inclofure  of  land 
for  the  better  manurance  and  improvement  of  the  fame. 
yaeob. 

If  A.  be  bound  to  inclofe  againft  B.  and  B.  againft  C. 
and  the  hearts  efcape  out  of  C's  land  into  B.'s  land,  and 
thence  into  the  land  of  A.  in  this  cafe  A.  (hall  not  have 
trefpafs  againft  C.  But  if  A.  be  bound  to  inclofe  againft 
B.  and  B.'s  hearts  efcape  into  A.'s  land,  and  thence  in- 
to the  land  of  one  D.  a  ftranger,  there  D.  fhall  have 
trefpafs,  and  B.  be  put  to  a  curia  claudenda  againft  A. 
F.  N.  B,  128.  (298)  in  the  notes  there,  cites  10  E.  4. 
7.      36  H.  6.      Bar.  68. 

If  cattle  break  in  at  my  fence,  I  cannot  punirti  the 
owner;  but  if  after  notice  he  fuft'ers  them  to  continue 
there,  he  (hall  be  puni(hed,  though  it  be  through  my  de- 
fault.    2  Le.  93.   Arg.  cites  22  Ed.  4.  49. 

A.  and   B.  exchanged  lands,  whereupn   A.  agreed   to 

make  the  fences,  and  maintain  them. A.  did  not 

make  them,  but  for  want  thereof,  B.'s  hearts  break  into 
A.'s  ground. — A.  brings  trefpafs.  Per  three  J.  againft 
Popham,  this  agreement  is  no  bar  to  trefpafs,  thougn  by 
deed  ;  but  his  remedy  is  by  an  a<51ion  of  cafe  on  the  pro- 
mife,  if  without  deed,  or  on  covenant,  if  by  deed. 
Mtcb.  41.  and  42  Eliz.  B.  R,  Cro.  E.  709.  Nowell 
V.  Smith. 

One  cannot  have  trefpafs  for  breaking  another  man's 
fence;  but  if  he  be  damnified  by  the  breaking  of  it,  he 
may  have  a£iion  on  the  cafe  againft  the  party  that  broke 
it;  per  Roll.  J.  Mich.  24  Car.  B.  R.  Sti.  131.  in  cafe 
of  Sir  A.  A.  Cooper  v.  S.  John, 

A.  fells  to  B.  a  piece  of  pafture  lying  open  to  another 
piece  of  pafture  of  the  vendor's  ;  B.  muft  keep  his  cattle 
from  running  into  A.'s  piece.  So  of  dung,  tfr.  Per 
cur.  Mich.  3  Ann.  B.  R.  6  Mod.  314.  in  cafe  of 
Tenant  v.  Gelding. 

A.  was  poffefled  of  a  clofe  adjoining  to  a  clofe  of  B. 
the  fences  between  the  faid  two  clofei  had,  time  out  of 
mind,  been  repaired  by  the  tenants  and  occupiers  of  B.'s 
clofe.  The  fence  was  not  repaired,  fo  that  B.'s  cattle 
came  into  //.'s  clofe  ;  A.  brought  an  adtion  on  the  cafe 
againft  B.  fetting  forth  this  matter,  and  had  judgment 
in  C.  B.  and  upon  error  brought  in  B.  R.  this  judgment 
was  affirmed  ;  and  per  cur.  the  plaintiff  has  made  himfelf  a 
fufEcient  title  in  his  declaration,  by  fliewing  the  defendant 
bound  to  this  charge  by  prefcription,  which  prefcription 
is  fufficiently  alleged  ;  for  by  tenentes  is  meant  the  owners 
of  the  fee-fimple,  and  by  occupatores  thofe  that  come  in 
under  them.  That  tenentes  is  fo  taken,  appears  by  the 
writ  De  curia  claudenda,  which  is  a  writ  of  right,  and 
lies  only  for  a  tenant  in  fee ;  and  as  this  is  a  charge  upon 
the  land,  which  runs  with  it,  there  is  good  reafon,  why 
every  occupier  fhould  be  bound  ;  and  it  is  fufficient  for 
the  plaintiff  to  charge  the  tenentes,  and  occupatores ;  be- 
caufe it  is  impoflible,  that  he,  who  is  a  ftranger,  (hould 
be  able  to  know,  and  fet  forth  their  particular  eftates, 
titles,  and  interefts  ;  but  the  prefcription  is  annexed  to 
the  tenentes,  that  is  to  fay,  tenants  of  the  fee  ;  yet,  on 
a  traverfe  of  the  prefcription,  it  would  be  good  evidence, 
that  the  tenant  for  years  have  from  time  to  time  fenced, 
and  repaired  ;  for  perhaps  the  eftate  has  not  fince  time  of 
memory  been  the  adlual  occupation  of  the  owner  of  the 
fee.  I  Sal^.  335,  336.  Mich.  9  Ann.  B.  R.  Star  v. 
Rookjby. 

For  more  learning  on  this  fubjeSf,  fee  13  Vin.  Abr. 
tit.  Fences.     See  alfo  tit.   ;app?0l3emCUt,  luclofurtr. 

ifCUCC^mOntlj,  ^Menfis  vetitus)  Is  a  mouth  wherein 
it  is  unlawful  to  hunt  in  the  foreft,  becaufe  in  that  time 
the  female  deer  do  fawn.  It  being  always  fifteen  days 
before  Aiidfummer,  according  to  the  charier  of  the  foreft, 
viz.  In  initio  quindccim  dierum  ante  jejium  Sandli  Johan- 
nis   Baptirtse,  quando  Agijlatores  nojlri  conveniunt  pro  fto- 

VoL.    II.  N''.  73. 
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natione  bejliarum  hoflrarum ;  and  It  doth  end  fifteen  days 
after  Midfummer,  which  is  upon  St.  Cyril's  Day :  And 
here  obferve,  that  every  common  month  is  but  twenty- 
eight  days,  but  the  fence-month  is  thirty  one  days,  AJ/ifa 
Forejlee  de  Pickering,  fol.  20.  Serjeant  Fleetwood,  in  his 
Colkaion  of  the  Forejl  Laws,  f.  5."  faith,  That  the  fence- 
month  hath  always  been  kept  with  watch  and  ward  in 
every  bailiwick  through  the  whole  foreft  fince  the  time 
of  Canutus.  Alanwood's  Forejl-laivs,  cap,  23.  and  20 
Car.  1.  c.  3.  Some  ancient  forefters  do  call  this  tnonth. 
The  defence- month,  becaufe  then  the  deer  are  to  be  defen- 
ded from  fcare  or  fear.  There  are  alfo  certain  defence - 
months,  or  feafons  for  fi(h,  as  appears  by  IFeJlm.  2.  cap. 
47.  13  Ed.  I.  in  thefe  words,  All  waters  where  falmons 
be  taken  flmll  be  in  defence  for  taking  of  falmons  from  the 
nativity  of  our  Lady,  unto  St.  Martin's  day,  and  likewife 
that  young  falmons  fhall  not  be  taker.,  nor  dejhoyed  by  nets, 
&c.  from  the  midji  of  April  to  the  nativity  of  St.  John 
Baptift.     See  alfo  13  R.  2.  Jiat.  I.  cap.  19. 

JfeilgClD,  A  tax  or  impofition  exaded  for  the  repel- 
ling of  enemies.     Cowell,  edit.   1727.     See  ^lijltiDtt, 

^t\\%,  (Paludes)  Are  low  matfliy  grounds,  or  lakes 
for  water ;  for  the  drawing  whereof  in  this  kingdom  fe- 
veral  adls  of  parliament  have  been  made,  viz. 

For  draining  of  Deeping  fen,  bfc.  16  b"  17  Car.  2.  c. 
II.      II  Geo.  2.   c.  39. 

For  draining  Cawdle  fen  in  the  ifle  of  Ely,   1 1  Geo.  a. 

'■  34-        .  . 

For  draining  Deeping  fens  in  Lincolnjhirey  II  Geo.  2. 
<^-  39- 

Por  draining  Byal  fen,  i^c.  21  Geo.  2.  c.  18.  22  Geo. 
2.   C.   II. 

For  draining  t^Wf// fen,  bfc.  7.2  Geo.  2.  c.  J 6. 

For  draining  iVhittleJy  fen,   26  Geo.  2.   c.  19. 

For  draining  fen  lands  in  the  ifle  of  Ely,  and  county 
of  Norfolk,   2g  Geo.  2.  c.  22. 

For  daining  fen  lands  in  the  parl(h  of  Ramfey,  Bury, 
Wijlow,  i^c.  in  Huntingdon/liire,   30  Geo.  2.  c.  33. 

For  draining  fen  lands  in  the  townftiip  of  Peltwell,i^c. 
in  the  county  of  Norfolk,  30  Geo,  2.  c.  35. 

For  draining  fen  lands  In  the  town(hip  of  March  and 
Wunbitngton,  in  the  ifle  of  Ely,   30  Geo.  2.  c.  36. 

For  draining  certain  fen  lands  in  the  ifle  of  Ely,  and 
county  of  Cambridge,   31  Geo.  2.  c.  18. 

For  draining  certain  fen  lands  in  the  parKhes  of  Chat- 
teris and  Doddington,   in  the  ifle  of  Ely,   31  Geo.  2.  c.  19. 

For  draining  certain  fen  lands  In  the  parifh  of  Somer- 
Jham  and  Pidley,  with  Fenton,  and  the  parifli  of  Colne,  in 
the  county  of  Huntington,  32  Geo.  2.  c.  13. 

For  draining  the  (ens  on  both  fides  of  the  river  JVi- 
tham,  in  the  county  of  Lincoln,  2  Geo.  3.  c,  32. 

By  II  Geo.  2.  c.  34.  14  Geo,  2.  c.  24.  and  the  2r 
Geo.  2.  c.  18.  the  fecond  offence  in  letting  fire  to  en- 
gines for  draining  the  feveral  fens  to  which  thefe  afts  re- 
late, is  made  felony  without  clergy.  Bv  the  22  Geo.  2. 
c.  II,  16,  19.  29  Geo.  2.  c.  22.  2°  Geo.  2.  c.  32, 
33>  35.  36.  31  Geo.  2.  c.  18,  19.  32  Geo.  2.  c.  13. 
and  the  33  Geo.  2.  c.  32.  offenders  malicioufly  fetting 
fire  to  any  of  the  works  for  draining  the  feveral  fens  to 
which  thefe  adts  relate,  may  be  tranfported  for  feven 
years. 

For  other  matters,  fee  JlBctlfOjD  JLCljel,  ^atl^C?. 

ifentoicft,  (Sir  John)  How  attainted,  flat.  8  JV.  3. 
c.  4- 

i^COD,  or  frZWH,  Is  a  right  which  the  vaffal  hath  in 
land,  or  fome  immoveable  thing  of  his  lord's  to  ufe  the 
fame,  and  take  the  profits  thereof  hereditarily  ;  Rendring 
unto  his  lord  fuch  feudal  duties  and  fervices  as  belong  to 
military  tenure;  the  mere  oropriety  of  the  foil  always  re- 
maining unto  the  lord.  Spelman  of  Feuds  and  Tenures,  c.  r. 

ifCOIral,  (Feodalis  vel  feudalis,)  Of  or  belonging  to 
the  tee,  fee-farm,  or  fee-fimple.     Stat.  12  Car.  2.  c.  24. 

i?COBaIita$,   Feodality  or  Fidelity,  paid   to  the   lord 

by   his   feodal  tenant. Fecit  feodalitatem  fuam,  prout 

decet,  diao  domino.  Cartular.  Rad  ngf.  MS.  Cowell, 
edit.    1727. 

iFeouarp,   i^euuarp  or  jpeunato^p,   (Feudatarius) 

Was  an  officer  in  the  Court  of  Wards,  appointed  by  the 

mafter  of  that  court,  by  virtue  of  the  flatute  32  H.  S. 

H  tap. 
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cap.  46.  to  be  jirefent  with  the  efcheator  in  every  county 
at  the  finding  of  offices,  and  to  give  in  evidence  for  the 
King  as  well  for  the  value  as  the  tenure:  His  office  alfo 
was  to  furvey  the  lands  of  the  ward  after  the  office 
found,  and  to  return  the  true  value  thereof  into  court  ; 
to  affign  dower  unto  the  King's  widow,  to  receive  all 
the  rents  of  the  ward's  lands  within  his  circuit,  and  to 
anfwer  them  to  the  receiver  of  the  court.  This  officer 
is  mentioned  32  H.  8.  cap.  46.  and  is  wholly  taken 
away  by  12  Car.  2.  cap.  24.  And  in  fome  ancient 
■writings  it  appears,  that  noblemen  bad  their  particular 
feodaries.  Humfrey  count  de  Stafford  &  de  Pirch,  Jeigneur 
de  Tunbridge  (jf  de  Cauz,  a  nojlre  feodier  en  le  count  de 
Warwick,  iSc.  Saches  que  nous,  i^c.  Dat.  17  H.  6. 
Coivell,  cd.  1727.  See  Rennet's  Glojf.  on  the  word  Feodary. 
^WDatatp,  The  tenant  who  held  his  eftate  by  feo- 
dal  fervice.  Thefe  grantees,  to  whom  lands  in  feud  or 
fee  were  granted  from  a  fuperior  lord,  were  called  gene- 
rally in  Latin,  homines,  men,  or  homagers,  and  in 
fome  other  writings  are  termed  vafTals,  feuds,  and  feu- 
dataries.  At  the  firrt  inftitution  of  beneficia,  or  fees 
(as  they  were  afterwards  called)  they  were  revocable  at 
the  will  of  the  lord,  patron,  or  donor,  when  he  pleafed. 
Afterward  they  were  granted  for  a  year,  and  then  for 
the  life  of  {.ht  feudatory  or  vafTal,  then  in  procefs  of  time 
they  became  fucceffive  to  the  heirs  male,  and  by  degrees 
hereditary  to  the  female.  Cowell,  edit.  2727.  See  Dr. 
Brady's  Gloffary,  pag.  39. 

ifCOBtta?  tor  Fidelitas,  Fealty.  'Tis  mentioned  in 
Thorn,  Anno  1281.  Facit  ei  redditum,  relevium,  feodita- 
tem,  feBam  curies,  isfc. 

jycODttttt  IiltCUtU,  A  lay-fee,  or  land  held  in  fee,  from 
a  lay-lord  by  the  common  fervices  to  which  military  te- 
nure was  fubjefted  ;  in  oppofition  to  the  ecclefiaftical 
holding  in  frank-almolgne  difcharged  from  thofe  burdens. 
See  Rennet's  Gloffary. 

ifCOmtm  mtliti^,  or  SpilitarC,  A  knight's  fee,  which 
by  vulgar  computation  contained  four  hundred  and  eighty 
acres,  as  twenty-four  acres  made  a  virgate,  four  virgates 
a  hide,  and  five  hides  one  knight's  fee,  for  which  the 
common  relief  paid  to  the  King  or  other  lord  was  one 
hundred  (hillings ;  yet  no  doubt  the  meafure  was  uncertain, 
and  difFered  with  times  and  places,  Cowell,  edit.  1727. 
Kennel's  Gloffary. 

ifcoffameuto  iietcri  ct  noijo,  or  JDe  fccffamento 

iJCtCCi  ct  nOiJO,  Thefe  phrafcs  began  in  the  reign  of 
Hen.  2.  when  thofe  knights  or  military  tenants,  who  had 
been  enfeoffed  in  any  fees  or  parts  of  a  fee,  at  or  before 
the  death  of  King  Hni.  i.  were  faid  tenere  feoda  de  ve- 
teri  feoff'timento.  But  thofe,  who  had  been  infeofFed  in 
their  lands  after  the  death  of  the  faid  King,  were  faid 
tenere   de   novo  feoff'amento.       Cowell,    edit.    1727.       See 

©Uatf. 

^eoffttlfnt,  (Feoffamentuin,)  By  the  opinion  of  Sir 
Thomas  Smith  de  Repub.  Anglor.  lib.  3.  cap.  8.  and  Wefl, 
part  I.  Symb.  lib.  2.  felt.  280.  is  defcended  from  the 
Gothick  woid  feudum,  which  we  interpret  fee,  and  figni- 
fieth  donationem  feiidi :  But  (as  the  fame  //'^  addeth)  it 
fignifieth  in  our  Common  law  any  gift  or  grant  of  any 
honours,  caftles,  manors,  melTuages,  lands,  or  other  cor- 
poreal and  immoveable  things  of  like  nature,  unto  another 
in  fee-funple,  that  is,  to  him  and  his  heirs  for  ever,  by 
the  delivery  of  feifin,  and  the  pofTeffion  of  the  thing 
given,  whether  the  gift  be  made  by  deed  or  writing  :  And 
wiien  it  is  in  writing  it  is  called  a  deed  of  feoffment,  and 
in  every  fceff'ment  the  giver  is  called  the  feoffor,  feoffator, 
and  he  that  receiveth  by  virtue  of  the  fame,  feoffee,  feof- 
fulus.  And  Littleton  faith.  That  tiie  proper  difference 
between  a  feoffor  and  a  donor  is,  that  the  feoffor  giveth  in 
fte-fimple,  and  the  donor  in  fee-tail.  Lib.  i.  f.  6.  It 
is  the  ancient  and  moft  necefTary  conveyance,  becaufe 
folemn  and  publick  ;  and  alfo  becaufe  it  cleareth  ail  dif- 
fcifins,  abatements,  intrufions,  and  other  defeafible  eftates, 
v/here  the  entry  of  the  feoffor  is  lawful,  which  neither 
fine,  recovery,  nor  bargain  or  fale  by  deed  indented  and 
inrolled  doih.  Ephron  enfeoffed  Abraham,  Gen.  xxiii.  v.  11. 
See  Co.  on  Litt.  lib.  I.  c.  i.  /  i.      Cowell,  edit.  1727. 

As  all  property  in  lands  began  by  occupancy,  fo  it 
feems   the  firft  method  of  transferring  property  was  by- 
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invefliture;  for  as  no  man  could  originally  appropriate 
but  by  fettling  himfelf  in  the  poff.ffion  and  application  of 
it  to  his  own  ufe;  fo  no  man  could  transfer  but  by  a 
folemn  and  publick  delivering  of  tlie  poffcffion,  and  the 
ceremony  ufed  in  fuch  a£t  of  delivery  is  in  our  law  called 
livery  and  feifin,  and  is  thus  defined,  Solemnis  rci  feudalis 
tradilio  fib  praflatione  fidei  coram  tejlibus  vajfalo  faiia, 
Spelm,  Gloff.  5  I O. 

The  end  and  defign  of  this  inftitution  was,  by  this 
fort  of  ceremony  or  folemnity,  to  give  notice  of  the  tranf- 
lation  of  the  feud  from  one  hand  to  another ;  becaufe 
if  the  poffeffion  might  be  changed  by  the  private  agree- 
ment of  the  parties,  fuch  fecret  contrafls  would  make  it 
difficult  and  uncertain  to  difcover  in  whom  the  eftate  was 
lodged,  and  confequently  the  lord  would  be  at  a  lofs  of 
whom  to  demand  his  fervices  ;  and  ftrangers  equally  per- 
plexed to  difcover  againft  whom  to  commence  their  ac- 
tions for  the  profecution  and  recovery  of  their  right ;  to 
prevent  therefore  this  uncertainty,  the  ceremony  of  livery 
and  feifin  was  inftituted.      2  Bac.  Abr.  482. 

This  method  of  conveyance  was  made  ufe  of  before 
men  were  acquainted  with  letters,  and  therefore  was  it 
required  to  be  on  the  land,  or  near  the  land,  that  the 
other  tenants  of  the  manor  might  be  witnefTes  of  it,  who 
in  thofe  days  were  called  to  the  lord's  court,  to  deter- 
mine all  controverfies  relating  to  fuch  tranflation ;  and 
tho'  after  the  ufe  of  letters  a  charter  of  feoffment  was 
introduced,  yet  was  not  this  neceflary,  but  only  tended  to 
the  authentication  or  evidence  of  it ;  and  fo  our  law  de- 
termiied,  before  the  ftatute  of  frauds  and  perjuries.  2 
Bac.  Abr.  483. 

For  the  better  underftanding  this  manner  of  convey- 
ance, it  is  thought  proper  to  confider, 

1.  The  feveral  forts  of  livery,  viz.  livery  in  deed^  and 
livery  zvithin  view,  or  in  law. 

2.  The  effeSi  and  operation  of  livery,  viz.  the  effeU 
thereof  to  pafs  a  future  intere/i ;  the  operation  thereof  where 
the  feoffor  is  cut  of  poffeffion ;  in  luhat  cafes  feveral  parcels 
will  pafs  by  one  livery,  or  where  feveral  parties  may  take 
by  livery  to  one. 

3.  IVho  may  make  a  feoffment,  and  of  making  it  by  letter 
of  attorney, 

I.   The  feveral  forts  of  livery,  viz.  livery  in  deed,  and 

livery  within  view,  or  in  laiu. 

The  livery  in  deed,  is  the  aftual  tradition  of  the  land, 
and  is  made  either  by  the  delivery  of  a  branch  of  a  tree, 
or  a  turf  of  the  land,  or  fome  other  thing,  in  the  name 
of  all  the  lands  and  tenements  contained  in  the  deed; 
and  it  may  be  made  by  words  only,  without  the  delivery 
of  any  thing ;  as  if  the  feoffor  being  upon  the  land,  or 
at  the  door  of  the  hoofc,  fays  to  the  feoffee,  I  am  content 
that  you  Jhould  enjoy  this  land  according  to  the  deed,  or 
Enter  into  this  houje  or  land,  and  enjoy  it  according  to  the 
deed;  this  is  a  good  livery  to  pafs  the  freehold,  becaufe 
in  all  thefe  cafes,  the  charter  of  feoffment  makes  the  li- 
mitation of  the  eftate,  and  then  the  words  fpoken  by  the 
feoffor  on  the  land,  are  a  fufficient  indicium  to  the  penple 
prefent,  to  determine  in  whom  the  freehold  refides  during 
the  extent  of  the  limitation  ;  befides,  the  words  being 
relative  to  the  charter  of  feoffment,  plainly  denote'  an  in- 
tention to  enfeoff.  Co,  Lit.  48.(7.  g  Co.  I'i'J.b.  Tho- 
roiugood's  cafe.  6  Co.  26.  Sharp's  cafe.  2  Roll.  Abr.  7. 
and  fee  Cro.  Jac.  80.   which  feems  cont' . 

But  if  a  man  without  any  charter,  being  in  his  houfe, 
fays,  /  here  demife  you  this  houfe,  as  long  as  I  live,  paying 
20 1,  per  annum,  tliis  paffes  no  freehold,  but  only  an 
eftate  at  will,  becaufe  the  word  demife  denotes  only  the 
extent  of  the  limitation  of  the  eftate  intended  to  be  con- 
veyed;  but  bare  words  of  limitation,  without  fome  a£ls 
or  words  to  difcover  the  intention  of  the  feoffor  to  deliver 
over  the  pofteffion,  are  not  fufficient  to  convey  the  free- 
hold ;  for  if  a  charter  of  feoffment  be  made  to  a  man  and 
his  heirs,  this,  without  fome  other  adf,  or  word  to  give 
the  poffeffion,  only  paflcs  an  eftate  at  will,  becaufe  the  a<Sl 
of  delivery  is  requifue  to  the  perfedlion  of  the  charter; 

but 
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but  befides  the  charter  of  feoffmenf,  there  mull  be  Tome 
2(3  or  words  to  deliver  over  the  pofTcflion,  before  the  fediFee 
can  enjoy  it  purfuant  to  the  charter.  6  Co.  26.  2  Roll. 
Abr.  7.  Co.  Lit.  48.  Cro.  Eliz.  482.  9  Co.  138. 
MooTy  pi.  632. 

But  if  tlie  feoffor  had  delivered  the  charier  upon  the 
land  in  the  n?me  of  fcifin  of  all  the  lands  compnzed  in 
the  deed,  ihs  had  been  go  d  to  execute  the  deeJ,  and  to 
give  livery  alfo  ;  becaufe  the  bare  delivery  of  the  deed  or 
any  other  thing,  in  the  name  of  feifin  of  the  land,  is  fuf- 
ficient  to  aive  livery;  becaufe  the  intcnrion  of  thofe  fo- 
leinn  adls,  is  only  to  difcover  to  all  perfons  in  whom  the 
freehold  is  lodged  ;  and  this  end  is  as  efFedlually  anfv/ered 
by  the  delivery  of  a  deedj  or  any  thing  elfe  in  the  name  of 
a  feifm,  as  of  a  turf  or  a  twig,  the  one  being  equally  as 
vifible  and  notorious  as  the  other.  9  Co.  137.  ^.  138.  a. 
Co.  Lit.  48.  a.   SI-"-      2  Roll.  Abr.  7,      6  Co.  26. 

A.  being  feifed  of  land  in  fee  borrows  20/.  of  B.  and 
for  repayment  agrees  to  affure  him  the  land  ;  and  there- 
upon  they  both  went  to  the  place,  where  A.  faid  to  B. 

1  am  indebted  to  you  20  1.  and  if  I  don't  pay  you  before 
Michaelmas,  then  I  bargain  and  fell  this  land  to  you  ;  and 
if  I  pay  you  then,  I  Jhall  have  my  land  agnin;  and  then 
puts  B.  in  pofleffion  of  the  land  ;  this  was  held  a  good 
livery,  becaufe  here  the  pofleffion  was  actually  delivered 
purfuant  to  the  agreement  of  afTuring  the  land  for  the 
fecurity  of  the  money,  which  pofleffion  was  to  be  re- 
verted on  the  payment  of  the  money  by  A.  the  feoffor. 
Moor,  pi.  26.  Keale's  cafe.      Cro.  Eliz.  25. 

The  livery  within  view,  or  the  livery  in  law,  is  when 
the  feoffor  is  not  aftually  on  the  land,  or  in  the  houfe, 
but  being  in  fight  of  it  fays  to  the  feoffee,  I  give  you 
yonder  houfe,  or  land,  go  and  enter  into  the  fame,  end  take 
pofjlffion  of  it  accordingly ;  this  fort  of  livery  feems  to  be 
made  at  firft  only  at  the  court  barons,  which  were  anci- 
ently held  fub  dio,  (that  is,  in  the  open  air)  in  fome  open 
part  of  the  manor,  from  whence  a  general  furvey  or  view, 
might  have  been  taken  of  the  whole  manor,  and  the 
fares  curia  eafily  diftinguiflied  that  part  which  was  then 
to  be  transferred.     Pollex.  47. 

But  this  fort  of  livery  is  not  perfeft  to  carry  the  free- 
hold, till  an  adual  entry  made  by  the  feoffee,  becaufe 
the  poffeffion  is  not  a<3ually  delivered  to  him,  but  only 
a  licence  or  power  given  him  by  the  feoffor  to  take  pof- 
feffion of  it  ;  and  therefore,  if  either  the  feoffor  or  feoffee 
die  before  livery,  and  entry  made  by  the  feoffee,  the 
livery  within  the  view  becomes  ineffectual  and  void ;  for 
if  the  feoffor  dies  before  entry,  the  feoffee  can't  after- 
wards enter,  becaufe  then  the  land  immediately  defcends 
upon  his  heir,  and  confequently  no  perfon  can  take  pof- 
feffion of  his  land  without  an  authority  delegated  from 
him  who  is  the  proprietor ;  nor  can  the  heir  of  the  feoffee 
enter,  becaufe  he  is  not  the  perfon  to  whom  the  feoffor 
intended  to  convey  his  land,  nor  had  he  an  authority  from 
the  feoffor  to  take  the  poffeffion  ;  befides,  if  the  heir  of 
the  feoffee  were  admitted  to  take  pc  fleffion  after  his  fa- 
ther's death,  he  would  come  in  as  a  purchafer,  whereas 
he  was  mentioned  in  the  feoffment  to  take  as  the  repre- 
fentative  of  his  anceftor,  which  he  can't  do  fince  the 
eftate  was  never  vefled  in  his  anceflor,     Co.  Lit.  48.  b. 

2  Roll.  Abr.  3,  7.      I  Fent.  186.      Moor  85.      Pollex.  48. 

But  if  the  feoffee,  in  fuch  cafe,  dare  not  enter  into  the 
land  without  peril  of  his  life,  1  e  may  claim  the  land,  as 
near  as  he  may  fafely  venture  to  go,  and  this  (hall  be 
fjfEcient  to  veft  the  poffeffion  in  him,  and  render  the 
livery  within  view  perfedt  and  complete;  for  no-body  is 
obliged  to  expofe  his  life  for  the  fecurity  of  his  property ; 
but  when  he  has  gone  as  far  as  he  may  with  fafety,  the 
law  very  reafonably  looks  upon  fuch  intention  to  be  as 
effecElual  as  the  a£l  itfelf;  for  otherwife  it  might  be  in  the 
power  of  a  man,  by  his  own  a£t  of  violence,  to  deprive 
another  of  his  right,  and  thereby  to  receive  an  advantage 
from  an  unlawful  aft.      2  Roll.  Abr.  3.      Co.  Lit.  48.  b. 

If  a  man  delivers  a  charter  of  feoffment  to  his  feoffee, 
within  view,  and  fays,  J  will  that  you  have  the  lands  that 
you  fee  there,  the  which  are  comprized  in  this  charter,  ac- 
cording to  the  purport  of  the  charter,  this  is  a  good  livery 
within  view  ;  for  the  charter  of  feoffment  fully  denotes 
the  intention  to  enfeoff,  and  the  words  are  a  licence  to 
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the  feoffee  to  enter  into  the  land,  ar.d  to  take  the  pof- 
feffion thereof,  accordir.g  to  the  charter.      2  Roll.  Air.  ". 

But  if  the  feoffor  had  only  delivered  tiie  charter  of 
feoffment  within  view,  and  only  (hewed  the  fei  ff.e  the" 
lands,  without  faying  any  thing,  tho'  the  feoffee  had  ac- 
tually entered  into  the  land,  and  the  feoffor  had  after- 
wards agreed  to  the  entrv,  ^'et  this,  it  feems,  is  not  a 
good  feoffment,  becaufe  the  bare  (hewing  of  the  lands  to 
the  feoffee  implies  no  authority  or  licence  from  the  fccffor 
to  take  poffeffion;  and  confequently  tlie  entry  beirg 
without  any  authority,  can't  veft  the  freehold  in  him, 
becaufe  there  was  no  folemn  aft,  nor  publick  declaration, 
made  by  the  feoffor,  by  which  the  pares  might  difcover 
a  real  intention  to  change  the  poffeffion,  and  the  fubfcquent 
agreement  of  the  feoffor  can  never  fupport  an  aft  which 
was  originally  void;  for  tho'  the  feoffee,  after  the  delivery 
of  the  charter,  might  have  the  ufufruftuary  pofleffion  as 
tenant  at  will,  yet  the  freehold  ftill  continued  in  the 
feoffor;  for  that  can't  pafs  from  one  to  another,  without 
fome  folemn  or  publick  declaration,  that  the  pares  may, 
upon  any  difpute,  determine  in  whom  the  freehold  refides. 
^Roll.  Abr.  7.     2  Co.  ss.b. 

If  a  man  makes  livery,  within  view,  to  a  woman, 
and  before  (he  enters  the  feoffor  marries  her,  and  after- 
wards never  claims  any  thing,  but  in  right  of  his  wife, 
this  is  a  good  execution  of  the  livery;  for  the  hufband 
claiming  the  land  in  right  of  his  wife,  (hall  be  fufficient 
to  reduce  the  lands  aftually  into  her  pofleffion,  fince  he  is 
the  proper  perfon  to  tranfaft  for  her  ;  therefore  he  (hal!  be 
prefumed  to  have  parted  with  and  delivered  up  the  pof- 
feffion to  her,  fince  after  the  coverture  he  claimed  the 
land  only  in  her  right.  Peri.  fa.  214.  2  Roll.  Abr.  3. 
Bro.Fecffment,  57.       I  Vetit.  186.      Pollex.  53. 

So  v^here  two  women  were  joint- tenants  in  fee,  and 
one  of  them  made  a  feoffment  to  a  man,  and  livery  within 
view,  by  faying.  Go  enter  and  take  poffeffion,  and  before 
the  man  entered  he  married  the  feoffor  ;  his  entry  after 
the  marriage  was  a  good  execution  of  the  livery,  becaufe 
by  the  livery  within  the  view,  an  intereft  paiTed  to  the 
feoffee,  which  was  not  revocable  by  the  feme ;  and  his 
entry  after  the  coverture  makes  the  utmoft  notoriety 
the  thing  is  capable  of,  to  difcover  in  whom  the  free- 
hold is  lodged,  and  this  entry  (hall  be  intended  for  his 
benefit;  and  therefore  (hall  have  a  retrofpeft  to  the  livery 
in  view,  to  make  it  a  perfeft  fe-.ffment.  I  Mod.  91^ 
2  Reb.  872,  880.  1  Vent.  186.  Parfons  and  Perus, 
Pollex.  45  /»  53. 

The  livery  within  view  may  be  made  of  lands  In  an- 
other county  than  where  the  lands  lie,  becaufe  the  traiif- 
lation  of  tlie  feud  was  often  made  at  the  court- baron,  in 
the  prefence  of  pares  curia;  and  thefe  courts  being  held 
fub  dio,  the  pares  could  have  a  difjinft  view  of  every  part 
of  the  manor  ;  and  therefore  were  proper  to  atteft  this 
fort  of  inveftiture,  tho'  the  lands  were  in  a  different 
county,  for  notwithfianding  that,  they  might  have  been 
part  of  the  fame  manor  for  which  the  court  was  held. 
Co.  Lit.  48.  J. 

2.  The  effc£i  and  operaticn  of  livery,  viz..  the  effeSl 
thereof  to  pafs  a  future  inter ejl ;  the  operation  thereof  where 
the  feoffor  is  out  of  poffeffion  ;  in  what  cafes  fever al  parcels 
will  pafs  by  one  livery,  or  where  feveral  parties  may  take  by 
livery  to  one. 

This  ceremony  was  firft  inflituted,  that  the  pares  of 
the  county  may,  upon  any  difpute  relating  to  the  free- 
hold, determine  in  whom  it  is  lodged,  and  from  thence 
be  the  better  enabled  to  determine  in  whom  the  right  is. 
Hence  therefore  it  is,  that  if  a  man  makes  a  feoffment, 
or  leafe  for  life,  to  commence  in  future,  and  makes  li- 
very immediately,  the  livery  is  void,  and  only  an  eftate 
at  will  paffes  to  the  feoftee  ;  for  the  defian  of  the  inftitu- 
tion  would  fail,  if  fuch  livery  were  effeftual  to  pafs  the 
freehold  ;  for  it  would  be  no  evidence,  or  notoriety  of 
the  change  of  the  freehold,  if  after  the  livery  made,  the 
freehold  ftill  remained  in  the  feoffor;  the  ufe  of  the  in- 
veftiture would  rather  create  than  prevent  the  uncertain- 
ty of  the  freehold,  and  in  many  cafes  would  put  men  to 
fruitkfs  trouble  and  expence  in  purfuit  of  their  right ; 

for 
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for  by  that  means,  after  a  man  had  brought  his  pracipe 
againft  a  perfon,  whom  he  fuppofed  to  be  tenant  to  the 
freehold,  and  had  proceeded  in  it  a  confiderable  time,  the 
writ  might  abate  by  the  freehold's  vefting  in  another,  by 
virtue  of  a  livery  made  before  the  purchafe  of  the  wru. 
Another  reafon  why  fuch  future  interefts  can't  be  allow- 
ed to  pafs  by  any  ad  of  livery  was,  becaufe  no  man 
would  be  fafe  in  his  purchafe,  if  the  operation  of  livery 
might  create  an  eftate,  to  commence  many  years  after 
the  livery  was  made ;  and  though  they  have  allowed  a 
future  intereft,  to  commence  by  way  of  lea:.,  yet  that 
had  no  fuch  ill  efFed  in  making  purchafes  uncertain,  be- 
caufe anciently  they  were  under  the  power  of  the  free- 
holder, who  by  recovery  might  deftroy  them  ;  and  now, 
unlefs  fuch  leafes  were  made  upon  good  confiderations, 
they  are  fraudulent  againft  a  purchafer  ;  and  'tis  not  to 
be  prefumed,  that  leafes  at  great  diftances  (hould  be  pur- 
chafed  for  value.  Cro.  Eliz.  451.  2  Fent.  20^.  Co. 
Lit.  217.     5  Co.  94.  t. 

Hence,  by  the  way,  we  may  account  why  a  freehold 
in  reverfion  or  remainder  can't  be  granted  in  futuro, 
though  there  no  livery  is  necefTary  to  pafs  it ;  s  where 
yf.  is  tenant  for  life,  remainder  to  B.  in  fee  ;  -A  makes 
a  leafe  for  years  to  C.  and  afterwards  grants  the  land  to 
D.  habend'  from  Mich,  next  enf  ling,  for  life ;  this 
grant  to  D.  was  adjudged  void,  though  C.  attorned  to 
it  after  Michaelmas,  becaufe  fuch  future  grants  create  an 
uncertainty  of  the  freehold,  and  the  te-  int  of  the  free- 
hold being  the  perfon  who  is  to  anfv.er  the  ftrangei's 
pracipe,  and  was  anfwerable  to  the  lord  for  the  fervices, 
it  were  unreafonable  to  permit  him,  bj'  any  a£t  of  his 
own,  to  prevent  or  delay  the  profecution  of  their  right. 
Cro.  Eliz.  4S^-  'iVen.20/^.  Co.Lit.z\-j.  5  C«.  94. 
b.  2  Co.  55.  Buckler's  cafe.  2  And.  29.  Moor  423. 
Cro.  Eliz.  45  c,  585.  Hob.  170,  171.  5  Co.  94. 
I  Rol.  Rep.  2b I. 

But  where  a  man  makes  a  leafe  to  commence  from 
Michaelmas,  and  after  Michaelmas  makes  a  livery  and 
feifin,  this  is  fufficient  to  pafs  the  freehold,  becaufe  in 
this  cafe,  at  the  time  of  the  livery  made,  the  pofTeflion 
and  freehold  were  aftually  transferred  to  the  lefTee,  and 
did  not  remain  in  the  lefTor,  after  the  notoriety  made, 
which  gives  notice  of  transferring  the  freehold.  Hob.  314. 
Cro.  Jac.  563.  Greenwood  ver.  Tyler.  Cro.  Jac.  458. 
3  Biilft.  290.  Smith  and  Bole. 

Yet  if  the  feoffor  had  made  a  letter  of  attorney  to 
give  livery,  the  attorney  could  not  give  livery  after  Mi- 
chaelmas, unlefs  an  exprefs  authority  were  therein  con- 
tained for  it  ;  becaufe  the  natural  import  of  fuch  autho- 
rity is  to  give  livery  immediately,  and  the  authority  of 
the  reprefentative  can't  extend  beyond  the  delegation. 
Cro.  Jac.  563.     Hob.  314. 

A.  by  indenture  demifed  to  B.  habend.  a  die  datHs 
(which  was  the  lOth  of  June)  indentura  preediil.  for  his 
life,  with  a  letter  of  attorney  to  make  livery  ;  the  at- 
torney made  livery  the  23d  of  July  following,  and  the 
livery  was  held  to  be  void,  becaufe  the  eftate  for  life  be- 
ing by  the  indenture  to  commence  the  10th  of  June,  the 
attorney  had  no  authority  to  change  the  commence- 
ment of  the  eftate  ;  and  therefore  having  not  pur- 
fued  his  authority,  by  not  giving  livery  to  let  the  free- 
hold commence,  according  to  the  deed,  what  he  did 
afterwards  was  without  any  authority,  and  confequently 
void  ;  but  in  this  cafe,  if  the  deed  had  not  been  delivered 
till  after  the  day  of  the  date,  and  the  attorney  had  given 
livery  at  the  time  of  the  delivery  of  the  deed,  this  had 
been  a  good  livery,  becaufe  the  deed  of  feoffment  was 
to  govern  the  livery,  but  the  deed  iifelf  had  no  effecfl  till 
the  delivery  ;  and  therefore  the  attorney  making  the  li- 
very at  the  time  the  deed  of  feoffment  began  to  operate, 
which  was  to  govern  it,  feems  to  have  well  enough  exe- 
cuted his  authority.  Cro.  Jac.  153.  Hennings  and  Pan- 
char  din.     Moor  pi.  876.      Cro.  Eliz,  873. 

If  a  man  makes  a  feoffment  to  commence  after  his 
own  death,  or  makes  a  feoffment  in  this  manner,  being 
upon  the  land;  I  do  here,  referving  an  eftate  for  my  own 
and  my  wife's  life,  give  you  thefe  my  lands  to  you  and 
your  heirs;  thefe  are  void  feoffments,  becaufe  the  poffef- 
fion  is  not  delivered  at  the  time  of  the  notoriety  made ; 
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and  therefore  if  fuch  feoffments  were  allowed,  the  in- 
veftiture  would  be  fo  far  from  being  an  evidence,  to 
difcovcr  in  whom  the  freehold  is  lodged,  that  it  would 
often  miflead  the  juries  in  fuch  inquiries  ;  belides,  it  were 
abfurd  to  fuffer  a  man  to  referve  a  particular  eftate  to  him- 
felf,  and  thereby  in  the  fame  contraft  be  both  feoffor  and 
feoffee.  Cro.  Eliz.  344,  345.  Poph.  47,  48.  2  Rol. 
Abr.n.  Collard  znd  Collard.  Hob.  i-]0.  Co.  Lit.  4,%. 
Moor  bSl. 

If  a  leafe  for  years  be  made  to  A.  the  remainder  to 
B,  for  life,  and  livery  is  made,  the  freehold  is  well 
conveved  to  B.  but  this  livery  can't  be  made  to  B. 
himfelf,  becaufe  the  poffeilion  can't  be  delivered  to  him, 
for  that  belongs  to  A.  during  tlie  term  ;  the  livery  therefore 
muft  be  made  to  A.  who  is  to  receive  the  poffefTion,  and 
fuch  livery  aiftually  vefts  the  freeholtl  in  B.  becaufe  the 
prefumption  is,  that  every  man  accepts  of  a  gift,  which 
is  for  his  intereft  ;  and  A.  is  looked  upon  as  the  attor- 
ney of  B.  to  take  the  livery,  becaufe  he  having  an  im- 
mediate intereft  in  the  land,  is  the  only  perfon  to  whom 
the  poffeffion  can  be  delivered  ;  for  B.  has  no  immediate 
right  to  the  poffeffion,  and  therefore  as  he  can't  receive  it 
himfelf,  by  confequence  he  can't  depute  another  to  take 
it.  Lit.  fe6l.  60.  5  Co.  94.  b.  Co,  Lit.  49,  2  Rol. 
Abr.  8. 

But  this  livery  muft  be  made  to  A.  upon  the  land,  for 
a  livery  witiiin  the  view  v^'ill  not  pafs  the  freehold  to  B. 
for  this  livery  within  the  view  being  anciently  made  in 
court,  could  only  be  made  by  the  immediate  homagers  of 
the  court  from  the  one  to  the  other;  but  A.  in  this  cafe 
being  no  homager  to  the  court,  fince  he  was  only  leffee 
for  years,  was  not  capable  of  fuch  livery  within  the  view. 
Co.  Lit.  49.  b.      2  Roll.  Abr.  6. 

And  this  livery  to  A.  muft  be  made  to  him  before 
aflual  entry  and  poffeffion,  by  virtue  of  the  leafe,  becaufe 
if  the  poffeffion  be  once  filled  by  the  leffee  for  years,  there 
is  no  vacant  poffeffion  to  be  transferred  by  the  livery,  for 
quod  feme!  meum  ejt  amplius  tneuni  ejje  non  potcjl ;  no  man 
can  receive  that  from  another  which  is  already  in  his  pof- 
feffion. Lit.  fe£i.  60.  Co.  Lit.  49.  5  Co.  94.  Moor 
14.     Co.  Lit.  lib.  a.     Plow.  156.  a. 

If  a  leafe  f)r  years  be  made  to  A.  remainder  to  the 
right  heirs  of  B.  and  livery  and  feifin  is  made  10  A.  yet 
the  freehold  does  not  pafs  from  the  leffor  j  and  therefore 
the  livery  is  void,  becaufe  there  was  no  perfon  in  being 
at  the  time  of  the  livery  made,  in  whom  the  freehold 
could  veft,  for  nemo  eji  hares  viventis  ;  and  the  law  will 
not  endure  fuch  future  operation  of  the  inveftiture,  be- 
caufe it  would  create  an  uncertainty  of  the  freehold, 
which  would  necefl'arily  perplex  and  delay  all  profecutions 
againft  the  freehold.      Co.  Lit.  217.(7. 

If  a  leafe  for  years  be  made  to  begin  at  Michaelmas^ 
remainder  to  J .  S.  in  fee,  and  livery  is  made  before  Mi- 
chaelmas, the  livety  is  void  for  the  former  reafon  ;  but  a 
leafe  for  years  may  be  made  to  commence  in  futuro,  be- 
caufe the  freeholder,  who  is  to  anfwer  the  ftranger's 
pracipe,  is,  notwithftanding  fuch  future  intereft,  cer- 
tain and  known,  and  therefore  not  within  the  reafon  of 
the  former  cafe.     Plow.  156.  a.     Co.  Lit.  217. 

If  y/.  makes  a  leafe  for  five  years  to  B.  upon  condition, 
that  if  B.  pays  him  10/.  within  two  years,  that  then  he 
fhall  have  a  fee-fimp'e  in  the  lands,  and  makes  livery  and 
feifin  to  B.  this  paffes  the  freehold  immediately,  and  B. 
has  a  fee  conditional,  becaufe  if  the  freehold  were  not  to 
veft  in  B.  till  the  condition  performed,  it  would  be  dif-  . 
ficult  to  determine  in  whom  the  freehold  is,  for  fuch  con- 
ditions may  be  inferted  in  deeds,  which  are  perfedled  pri- 
vately between  the  parties,  and  therefore  not  fo  proper  to 
govern  the  poffeffion  and  feifin  of  the  freehold,  as  the  fo- 
lemn  inveftiture  by  livery,  which  is  made  in  the  publick 
view  of  the  whole  county  ;  therefore  as  this  folemnity 
was  firft  appointed  to  give  notice  of  the  transferring  the 
freehold,  it  follows,  that  from  the  reafon  of  the  inveftiture 
the  freehold  muft  pafs  at  the  time  of  the  folemnity  made, 
or  not  at  all;  but  li  A.  had  made  a  leafe  for  life,  upon 
like  condition,  to  have  fee,  the  livery  made  ihereon  fhould 
not  carry  the  inheritance  till  after  the  condition  performed, 
becaufe  there  paft  a  certain  freehold,  in  all  events,  to  the 
leflee,  and  the  livery  gave  notice  in  whom  it  was  Iwdged, 
4  ^^ 
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fo  that  no  man  can  pretend  ignorance  againft  whom  to 
bring  his  pracipe,  which  would  be  the  mifchief  in  the 
former  cafe,  if  the  freehold  did  not  pafs  at  the  time  of  the 
livery  made.     Lit,  fe£t.  ^S^-     Co.  Lit.  2ij. 

If  a  leafe  for  years  be  made  to  J.  and  B.  the  remain- 
der to  C  in  fee,  and  livery  is  made  to  y^.  in  the  abfence 
of  B.  whether  the  conveyance  be  by  deed,  or  without 
the  livery,  'tis  good  to  veft  the  remainder  in  C.  becaufe 
by  the  bare  demife,  J.  and  B.  have  an  intereft  in  the 
land,  during  the  term,  without  any  farther  ceremony, 
and  each  being  equally  intitled  to  the  whole  pofleflion, 
either  may  invert  himfelf  in  the  whole  pofTefllon  by  en- 
try, or  receive  the  pofTeflion  from  the  lefTor  by  the  fo- 
lemnity  of  the  livery  ;  and  therefore  when  the  whole 
pofleflion  is  delivered  by  the  lefTor,  and  livery  made  to 
J.  in  the  abfence  of  B.  in  the  name  of  both,  this  li- 
very is  fufficient  to  veft  the  remainder  in  C.  becaufe  ^. 
had  as  much  power  to  receive  the  pofleflion  of  the  whole, 
as  if  the  leafe  for  years  had  been  made  to  him  only,  he 
and  B.  being  jointcnants  by  the  demife,  and  thereby 
feifed  per  my  iJ  per  tout.  Co.  Lit.  49.  5  Co.  94.  2 
Rol.  Abr.  8. 

But  if  a  leafe  for  life  had  been  made  to  C.  to  com- 
mence immediately,  and  C.  had  appointed  A.  and  B.  his 
attornies  to  take  livery  from  the  leflbr  ;  the  livery  made 
to  one  of  them  alone  had  been  ineffedtual  and  void,  be- 
caufe one  only,  without  the  other,  had  no  authority 
from  the  delegation  to  receive  the  pofi"effion,  and  confe- 
quently  what  is  done  by  a  reprefentative,  without  an  au- 
thority from  the  principal,  is  a  nullity,  and  void  ;  but 
otherwife  it  is,  if  the  letter  of  attorney  had  been  jointly 
and  feverally  to  receive  livery.  Co.  Lit.  49.  b.  5  Co. 
94    b.     Palm.  23. 

As  to  the  efFed  of  livery  when  the  feoffor  is  out  of 
pofleflion,  it  is  regularly  true,  that  the  feoffor  muft  be 
actually  in  the  polfeflion  of  the  land,  at  the  time  of  the 
livery  made,  or  otherwife  the  livery  will  be  ineffectual 
and  void  ;  becaufe  the  defign  of  the  livery  is  to  give  no- 
tice of  the  change  maHe  of  the  poffeffion,  and  therefore 
it  muft  be  a  vacant  poffelTijn  that  is  delivered  ;  but  it 
were  abfurd,  that  a  man  ftiould  be  permitted  to  transfer 
to  anot  er  what  he  has  not  in  himfelf;  wherefore  if  a 
man  makes  a  leafe  for  years,  or  life,  of  his  land,  or  has 
his  land  extended  by  virtue  of  a  ftatute  merchant,  isfc. 
and  make.-,  a  feoffment  and  livery  ;  the  conufee  or  leffee 
being  in  pofTcflion  of  the  land,  the  livery  is  void,  becaufe 
the  land  is  filled  by  the  leflee  ;  and  confequently,  during 
the  contin  iance  of  his  intereft,  the  feoffor  can't  deliver  a 
vacant  poffeflion  ;  and  iheretore  the  livery,  which  is  a  fo- 
lemnity  inftituted  to  give  notice  of  the  change  of  the 
pofleflion,  muft  be  void.  Co.  Lit.  48.  b.  2  Roll.  Abr. 
3,    4..    7  H.  4.    19.  b.      Dyer  33.      Cro.  Eliz.  322. 

Thus  if  there  be  leffee  for  years  of  a  houfe  and  feveral 
clofes,  and  the  leffee  and  all  his  fervants  being  in  the 
houfe,  the  leflor  enters  into  one  of  the  clofes,  and  makes  a 
feoffment  of  it,  and  gives  livery,  this  is  avoid  feoffment; 
becaufe  the  poffefli  /n  of  part  of  the  thing  demifed  is  the 
poffeffion  of  the  whole,  for  the  impoffibility,  that  a  man 
(hould  be  in  the  aftual  poffeffion  (f  every  part  of  the 
land  at  the  fame  time  ;  and  confequently  the  leffor  can't 
take  pofleflion  of  the  clofe,  which  was  filled  by  his  leffee  ; 
and  therefore  the  livery  muft  be  void,  becaufe  the  feoffor 
had  no  vacant  poffeflion  to  transfer  at  the  time  of  the  li- 
very made.  2  Co.  31.  b.  Bettyworth's  cafe.  Moor  pi. 
397.      2  Rol.  Abr.  4.      Co.  Lit.  48.      Dyer  18.  b. 

So  it  is  if  the  leiFee  for  years  himfelf  had  not  been  in 
the  houfe,  or  any  part  of  the  land,  yet  if  his  wife, 
children  or  fervants  had  been  on  any  part  of  the  land, 
that  were  fufEcient  ;  but  the  cattle  of  the  leffee  grafing 
upon  the  land,  without  eitlier  wife  or  fervant  on  the 
land,  does  not  fill  ;he  poffeffion  as  to  prevent  the  leffor 
from  entring  and  making  a  good  livery  to  pafs  the  free- 
hold, becaufe  the  cattle  can't  be  faid  to  continue  upon 
the  land  animo  pcjfidendi,  for  the  benefit  of  their  mafter, 
as  a  fervant  may,  and  in  duty  ought  to  do.  Co.  Lit.  4S. 
2  Rol.  Abr.  4.  Dyer  18.  Bro.  tit.  Feoffment  66.  but 
Moor  1 1 .  cont. 

But  if  a  man  makes  a  leafe  for  life  of  lands,  and  af- 
terwards makes  a  feoffment  of  the  fame  lands,  and  makes 

Vol.  \\.  N".  73. 
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livery  and  feifin  upon  the  land,  by  the  affent  of  the  le'- 
fee,  and  in  his  prefence,  this  is  a  good  livery  to  pafs  the 
inheritance,  becaufe  the  kffee's  permitting  the  feoffor  to 
come  upon  the  land,  and  make  livery,  is  a  fufficient 
quitting  of  the  poffeffion  to  him,  either  by  way  of  fur- 
render,  or  to  create  a  tenancy  at  will  in  the  feoffor,  to 
make  the  feoffment  and  livery  more  effe£lual  and  valid. 
2  Rol.  Abr.  5.  Shepherd  and  Greg.  Bro,  tit.  Surren- 
der 48. 

But  if  the  fervant  of  the  leffee  were  only  on  the  land, 
the  livery  made  by  the  feoffor,  though  with  the  fervant's 
permiflion,  had  been  void  if  the  fervant  continued  in 
poffeflion  at  the  time  of  the  livery  made;  for  while  the 
fervant  continued  in  poffeffion,  it  muft  be  only  for  the 
ufe  and  benefit  of  him  that  placed  him  there  ;  and  con- 
fequently the  poffeflion  of  the  fervant  muft  be  looked  upon 
as  the  poffeffion  of  the  mafier  ;  and  therelore  the  livery 
muft  be  void,  becaufe  it  could  not  deliver  a  poffeflion 
which  was  ftill  filled  by  the  mafter,  and  which  the  maf- 
ter never  confented  to  part  with  ;  and  the  permiffion  of 
the  fervant  will  not  admit  of  fuch  a  conftruftion  as  was 
made  in  the  precedent  cafe,  becaufe  the  fervant  having 
no  intereft,  but  in  right  of  his  mafter,  could  neither 
make  a  furrender,  nor  a  tenancy  at  will  to  the  feoffor. 
2  Rol.  Abr.  5. 

But  it  has  been  held,  where  a  man  made  a  leafe  for 
years  of  a  houfe,  and  afterwards  made  a  feoffment  of  it, 
with  a  letter  of  attorney  to  make  livery,  and  the  attor- 
ney came  to  the  houfe  to  make  livery  in  the  abfence  of 
the  leflee,  and  finding  nobody  in  the  houfe  but  the  fer- 
vant of  the  leffee,  who  quitted  thepoffeflion  of  the  houfe 
at  the  defire  cf  the  attorney,  and  then  the  attorney 
made  livery,  which  the  mafter  approved  of  at  his  re- 
turn, faving  his  term,  that  this  was  a  good  livery  ;  be- 
caufe here  the  fervant  adtually  quitted  the  houfe,  and 
thereby  the  attorney  had  a  vacant  poffeffion  to  deliver  to 
the  feoffee  ;  fo  if  the  attorney  found  the  leffee  himfelf 
upon  the  land,  and  had  entred  and  oufied  him,  and  then 
made  livery,  that  had  been  good  to  pafs  the  freehold  ; 
for  though  the  oufter  had  been  a  tortious  a£l,  yet  the  pof- 
feflion became  thereby  vacant,  and  confequently  by  the 
livery  might  be  delivered  to  the  feoffee.  Dyer  363.  a. 
2  Rol,  Abr,  5.     Moor  91. 

A,  feifed  of  land  in  fee,  held  of  the  Queen  in  focage, 
died,  and  it  was  found  by  office,  that  he  died  without  heir, 
by  which  the  lands  were  feifed  as  the  efcheat  of  the 
Queen,  and  B.  the  heir  of  A.  traverfed  the  office,  upon 
which  iffue  was  joined,  and  pending  the  iffue,  B.  made 
a  deed  of  feoffment,  with  a  letter  of  attorney  ;  and  af- 
terwards the  iffue  being  for  B.  judgment  was  given  que 
les  meins  le  R.  foient  amove,  and  then  the  attorney  made 
livery,  after  which  the  amoveas  manum  was  executed  ; 
this  was  held  a  good  feoffment  and  livery  ;  becaufe, 
by  the  judgment  againft  the  Queen,  her  poffeffion  was 
defeated,  and  B.  was  reftored  to  his  right  of  poffeffion, 
which  he  might  have  placed  himfelf  in  at  his  pleafure; 
and  therefore  might  transfer  that  to  another  which  he 
might  a£lually  inveft  himfelf  in  at  pleafure.  2  Rol.  Abr, 
5,   6.   Terry  v.   Broivn. 

Thus  if  land  defcends  to  "J .  S.  who  enters  but  into 
part  of  it,  and  makes  a  feoffment  of  the  whole,  and  li- 
very in  that  part,  in  which  he  entered  in  the  name  of 
the  whole,  all  the  lands  (hall  pafs;  for  befides  that  in 
this  cafe,  an  entry  into  part  may  be  conftrued  an  entry  into 
the  whole,  the  feoffor  having  a  power  to  take  the  whole 
into  his  aftual  poffeffion  at  his  will,  the  very  a£l  of  feoff- 
ment, with  the  livery,  in  all  thefe  cafes,  may  reafonably 
be  taken  to  be  a  determination  of  his  will  to  take  the 
poffeffion,  fince  the  livery  and  feoffment  would  be  inva- 
lid unlefs  he  were  in  poffeffion.     2  Rol.  Abr.  5. 

If  there  be  A.  leffee  for  years  of  fix  acres,  and  he 
makes  a  leafe  for  years  of  three  acres  to  'J ,  S.  and  he  in 
reverfion  enters  upon  y,  S,  and  makes  a  feoffment  with 
livery,  this  (hall  pafs  the  three  acre?,  becaufe  by  the  de- 
mife of  A.  for  years,  the  poffeffion  became  feparate  and 
divided,  which  was  united  and  one  under  the  leafe  to 
A.  himfelf;  and  therefore  A.'s  continuing  in  poffeffion  of 
his  own  three  acres  could  never  be  in  pofleflion  of  the 
other  three,  which  he  had  no  right  to  during  the  demife 
I  to 
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to  y.  S.  but  if  A.  had  only  made  a  leafe  at  will  to  J.  S.  | 
of  thofe  three  acres,  the  entry  and  livery  of  the  rever- 
fioner  had  not  pafTed  them,  becaufe  J.  is  ftill  fuppofed 
to  be  in  pofleffion  of  thofe  three  acres,  fince  he  may  enter 
into  them  when  he  pleafes,  by  the  determination  of  his 
own  will;  for  no  man  can  be  aftuaily  upon  every  parcel 
of  the  land,  yet  the  puffcffion  of  one  acre  is  very  leafon- 
ably  conftrued  to  be  the  pofftilion  of  the  whole.  2  Co. 
22.  a.     2  Roll.  Abr.  4.     Dyir  \^.  b. 

So  it  is  in  the  cafe  of  a  tenant  at  fufFerance ;  as  if  te- 
nant in  tail  makes  a  feofFment  in  fee  to  the  ufe  of  him- 
felf  in  fee,  and  afterwards  makes  a  leafe  for  years,  and 
dies,  by  which  the  iflue  is  lemitted  before  entry,  and 
confequently  the  eftate  of  the  leflee  for  ^ears  is  deter- 
mined and  changed  into  a  tenancy  at  fufflrance,  becaufe 
the  fee-fimple,  out  of  which  it  was  derived,  is  vaniftied 
by  the  remitter  ;  and  the  iflue  enters  into  part  of  the  land 
defcended,  and  makes  a  feofFment  of  the  whole,  and  gives 
a  livery  of  that  part  into  which  he  entered,  in  the  name 
of  the  whole ;  this  fhall  pafs  all  the  lands  to  which  the 
iflue  was  remitted,  tho'  the  tenant  at  fufFerance  was  in 
poflTeflion  of  part,  becaufe  that  pofleffion  may  be  reafonably 
fuppofed  to  be  in  me,  which  I  may  aftually  place  m}felf 
in  at  my  pleafure  ;  and  therefore  the  livery  in  that  part, 
in  which  the  iflue  had  adfually  entied  in  the  name  of  the 
whole,  fliall  pafs  all  the  lands.  2  Roll.  Abr.  5.  2  Roll. 
Rep.  afco.   Bridgeman  and  Charlton.     Moor.,  pi,  1143. 

If  A.  be  lelTce  for  life  of  Black- Acre,  and  being  like- 
wife  feifed  in  fee  of  IVhtte-Acre,  makes  a  feoff"ment  of 
both,  and  gives  livery  in  White-  Acre,  in  the  name  of 
both,  this  is  a  good  feoff"ment  of  both  Acres,  becaufe  A. 
had  the  freehold  and  pofleffion  of  bo  h  Acres^  and  therefore 
might  well  deliver  them  over  by  the  inveftiture;  other- 
wifc  if  A.  had  been  only  poflcfTed  oi Black-  Acre  for  years, 
for  then  it  (hould  not  pafs  by  the  feoftment,  becaufe  the 
charter  of  feoff"ment  pafles  the  intereft  in  the  term  before 
the  livery  made,  and  a  lefl'er  eftate  by  right  fhall  be  fup- 
pofed to  pafs,  rather  than  a  greater  by  wrong;  but  in  the 
iirft  cafe,  where  A.  had  the  freehold  in  both  AiVes,  no- 
thing pafl'es  till  the  livery  was  made;  and  therefore  the 
livery  muft  operate  to  pafs  the  fee  in  both  Aires,  fecundum 
formam  chartce,  or  elfe  it  can  pafs  nothing.  2  Roll.  Abr.  6. 
9  Hen.  7.  25.  b. 

But  if  A.  had  been  pofTefled  of  Black-Acre  for  years, 
in  outer  droit,  as  guardian  to  an  infant,  and  had  made  a 
feofFment  of  both  Acres,  and  given  livery  in  JVbite-Acre 
in  the  name  of  both,  that  had  pa/Fed  both  Acres  to  the 
feofFee  ;  becaufe  the  term  being  vefted  in  the  infant,  the 
guardian  could  lawfully  transfer  it  as  if  he  had  been  in 
pofleflion  of  it  in  his  own  right ;  and  therefore  the  livery 
mufl  operate  to  ouft:  the  infant  of  the  term,  and  dfleife 
him  in  reverfion,  or  elfe  it  will  have  no  efFedt  at  all. 
2  Roll.  Abr.  4. 

If  a  man  makes  a  leafe  for  life  to  A.  and  afterwards 
makes  a  feofFment  and  livery  to  A.  of  the  land  in  leafe, 
this  is  a  good  livery  and  feofFment;  for  tho'  the  land  was 
in  leafe  to  A.  yet  his  acceptance  of  the  feoft'ment  and 
livery  amounts  to  a  furrender,  ut  res  mogis  valeat,  and 
confequently  the  feofFor  has  thereby  pofTefrion  to  transfer 
by  the  livery  to  the  feofFee.  2  Roll.  Abr.  495.  Dyer 
358.      Moor  636. 

If  hufband  and  wife  be  feifed  of  land  in  fee,  and  the 
hufband  makes  a  feofFment  of  the  whole,  the  wife  being 
upon  the  land,  yet  the  livery  fhall  pafs  the  I  nd,  becaufe 
the  hufband  had  the  whole  pofleffion,  either  in  his  own 
right,  or  in  right  of  his  wife;  and  therefore  could  deliver 
it  over  by  the  inveftiture,  tho'  the  wife  d.fa^jree  to  it. 
2  Roll.  Abr.  5.      Perk.  fea.  223. 

If  the  Q;_'een  be  leftee  for  years,  and  he  in  reverfion 
enters  upon  the  land,  and  makes  a  feofi^ment  in  fee,  this 
is  void  ;  becaufe  the  law  preferves  the  pofleffion  for  the 
Queen,  who  by  conftantly  attending  the  bufmefs  of  the 
publick,  is  prefumed  not  to  have  leifure  to  take  care  of 
her  private  concerns  ;  but  if  the  Queen  had  made  a  leafe 
for  years  to  "J .  S.  and  he  in  reverfion  had  entered  and 
oufted  him,  and  made  a  feofFment,  that  had  been  gocd  ; 
becaufe  the  Queen  had  no  right  to  the  pofFeffion  during 
the  leafe  to  J.  S.  and  the  reverfioner  having  gained  the 
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pofl"efl*ion  by  his  oufting  J.S.  might  confequently  deliver 
it  by  the  inveftiture.      2  Roll.  Abr.  5.  and  fee  2  Co.  53. 

If  a  man  be  feifed  of  two  acres,  and  being  diflcifed  of 
one,  makes  a  feofFment  of  both,  and  livery  in  the  acre 
in  pofl'effion,  in  the  name  of  both,  vet  tiie  acre  of  which 
he  was  difleifed  does  not  pafs,  becaufe  he  could  not  deliver 
that  pofl'effion  to  the  feoffee,  which  the  difleifor  had.  So 
it  if,  if  the  difleifor  had  made  a  leafe  at  will,  and  then  the 
dilFeifee  had  made  a  feoffment  of  the  acre  in  his  poffef- 
fion,  in  the  name  of  both,  this  had  not  paffed  both  the 
acres,  becaufe  the  poffefTion  of  one  acre  was  ftill  out  of 
him,  and  the  feoffment  could  not  be  any  determination 
of  tlie  will  of  the  difleifor.     2  Roll.  Abr.  6.     Dyer  18. 

But  if  a  man  be  feifed  of  two  acres,  and  makes  a  leafe 
at  will  of  one,  and  after  enfeoffs  J.  S.  of  both  acres,  this 
(hali  pafs  both  ;  becaufe  the  very  feoftment  and  livery  is 
a  determination  of  the  eftate  at  will,  and  confequently  the 
feoffor  has  thereby  refumed  the  pt  fleffion  in  order  to  con- 
vey it  by  livery;  otherwife  of  a  leafe  for  years,  becaufe 
the  poffi-ffion  is  in  the  termor  during  the  leafe.  Dyer 
18.     7.  Roll.  Abr.  K,. 

If  a  man  be  feifed  of  two  acres,  and  makes  a  leafe  for 
years  of  one  of  them,  and  after  makes  a  feoffment  of  both 
acres,  and  livery  of  the  acre  in  his  own  poffeffion,  in 
the  name,  of  both,  the  livery  is  void  and  ineffedJual  to 
pafs  tl  e  acre  in  leafe,  becaufe  that  being  full  of  the  kffee, 
the  fe.  ffbr  had  not  the  poffeffion  to  transfer  by  the  livery  j 
yet  fuch  fei  ffment  is  a  gocd  grant  of  the  reveifion  of  the 
leafehold  acre,  if  the  termor  attorns,  becaufe  every  man's 
adf  is  conftrued  moft  ftrongly  againft  himfelf ;  and  there- 
fore the  feoffor  fliall  not  be  admitted  to  cla'm  any  thing 
in  eiiher  of  the  acies,  fince  the  poffeffion  of  the  one  was 
adfually  tiansferied  by  the  livery,  and  the  re\eirion  of  tfe 
other  in  leafe  by  the  deed  of  feoffment,  which,  with  the 
attornment  of  the  tenant,  amounts  to  a  grant.  Co.  Lit. 
49.(7.     2  Roll.  Abr.  56.     Plow.  162. 

But  if  there  be  a  leafe  for  years,  remainder  to  B.  for 
life,  and  C.  the  revet fioner  in  fee  makes  a  feoffment  in 
fee,  with  livery  to  A.  this  is  void  as  a  feoffment,  becaufe 
C.  had  no  pofleffion  to  transfer  by  the  livery,  that  beln» 
already  in  A.  and  the  freehold  in  B.  by  the  former  leafe; 
and  the  acceptance  of  the  livery  by  A.  was  neither  a  fur- 
render,  nor  an  attornment;  as  in  the  former  cafe  it 
could  not  amount  to  a  furrender,  becaufe  of  the  inter- 
mediate freehold  which  was  in  B.  nor  did  the  feoffment 
amount  to  a  grant  and  attornment;  for  tho',  according 
to  the  former  cafe,  every  man's  conveyance  is  conflrued 
moft  ftrongly  againft  the  grantor ;  yet  in  this  cafe  the 
grant  is  ineffe<ffual,  for  want  of  attornment;  for  A.'s 
acceptance  is  no  attornment,  becaufe  he  fhall  not  bring 
B.  within  his  fealty,  by  any  ad  which  was  not  in  its 
original  intention  dtfigned  to  be  prejudicial  and  injurious 
to  B.  by  difplacing  his  remainder.  2  Roll.  Abr.  4,  56. 
I  Roll.  Abr.  482.   Edes  and  Knot^ford. 

It  feems,  that  anciently  the  feoffment  and  giving  li- 
very was  performed  before  the  pares  of  the  manor,  where 
the  lands  lay  ;  but  this  being  found  too  much  to  ftreighten 
the  transferring  the  pofleffion,  it  was  found  neceffary  to 
admit  the  teftlmony  of  ftrangers,  and  this  came  alierwards 
to  be  eftablifhed  for  the  conveniency  of  it  ;  and  becaufe 
all  men  of  the  county  aflembled  at  the  county-court,  in 
order  to  determine  difputes  relating  to  the  whole  county, 
as  the  tenants  of  the  manor  did  at  their  court-baron  ;  and 
becaufe  there  lay  an  appeal  from  the  court- baron  to  the 
county-court,  fo  that  the  pares  of  the  county  were  thereby 
ultimately  to  determine  of  all  things  relating  to  the  par- 
ticular manors,  it  feemed  the  more  reafonable  to  admit 
the  pares  comitatus  to  attcft  the  inveftiture  thro'  any  par- 
ticular manor,  and  indifferently  thro'  the  who'e  county; 
and  from  hence  it  came  to  be  admitted,  and  fo  tl  e  law 
continues,  that  if  a  man  feifed  of  lands,  in  feveral  villages 
in  one  county,  makes  a  feoffinent  of  the  whole,  and  gives 
feifin  of  parcel  of  the  lands  in  one  town,  in  the  t  ame  of 
all  the  lands  in  that  town  and  in  the  other  towns,  that 
all  the  lands  of  the  fet  ftor  lying  in  that  county  Ciall  pafs, 
as  well  as  if  there  had  been  livery  given  in  each  town. 
Co.  Lilt.  253.  a.     2  Roll.  Abr.  ii. 
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But  if  a  man  having  lands  in  two  counties  makes  a  | 
feoffment  of  both,  and  gives  livery  of  the  land  in  one 
county,  in  the  name  of  all,  the  land  in  the  other  county 
{hall  not  pal's,  bccaufe  there  was  no  relation  or  depen- 
dance  between  one  county  and  another,  as  there  was  be- 
tween the  feveral  manors  and  the  county-court ;  for  one 
county  having  no  power  or  jurifdi£tion  over  another,  the 
pares  of  one  were  reafonably  prefumed  to  be  ignorant  of 
what  was  tranfafted  in  the  other;  and  therefore  the  in- 
veftiture,  which  palTej  the  land  in  one  county,  was  in- 
cfFeftual  to  carry  the  lands  in  the  other,  becaufe  that  in- 
veftiture  could  be  only  a  notoriety  to  the  pares  of  the 
county  where  it  was  made  ;  and  confequently  there  having 
been  no  notice  given  to  the  pares  of  the  other  county,  by 
any  folemnity  of  the  transferring  of  the  pofleflion,  the 
poffeflion  muft  refide  where  it  was  placed  by  the  laft  in- 
veftiture.     Perk.z^^a-     2  Roll.  Jbr.  ii. 

But  if  a  manor  extends  into  two  counties,  and  a 
feoffment  be  made  of  the  whole  manor,  and  livery  only 
in  the  part  lying  in  one  county,  in  the  name  of  the 
whole  manor,  yet  the  whole  manor  fljall  pafs,  becaufe 
the  inveftiture  is  a  notoriety  equally  to  all  the  pares  of 
that  manor  of  the  tranfmutation  of  the  poffeflion  ;  and 
tho'  they  lie  in  different  counties,  yet  they  refiJe  in  eodem 
terriiorio  ab  etdent  feudum  hahentes  ;  and  therefore  are 
prefumed  to  be  conuiant  of  every  thing  done  within  the 
territory  or  manor  to  which  they  belong.  Perk.  fe£i. 
229. 

But  if  the  manor  oi  Dale  extends  into  the  counties  of 
D.  and  S.  and  a  feoffment  be  made  of  the  manor  of  Dale 
in  D.  and  livery  and  feifin  in  D.  nothing  paffes  by  this 
livery  but  that  part  of  the  manor  which  lies  in  D.  becaufe 
the  feoffment  being  confined  to  the  manor  of  Dale  in  D. 
nothing  can  pafs  that  does  not  lie  in  the  county  of  D. 
Perk.  fea.  228. 

If  a  feoffment  be  made  to  A.  and  5.  by  deed,  and  li- 
very is  made  xo  A.  in  the  abfence  of  B.  in  the  name  of 
both,  the  livery  is  good  to  pafs  the  eftate  to  both;  but 
if  the  feoffment  had  been  made  without  deed,  and  the 
livery  given  to  one,  in  the  name  of  both,  it  fliould  ope- 
rate to  him  only,  becaufe  the  parties  are  united  in  a  deed, 
they  all  take  as  one;  therefore  livery  to  one,  in  the  name 
of  the  reft,  is  an  a£fual  delivery  to  them  all,  but  without 
deed  they  are  not  fo  united  ;  and  therefore  the  delivery 
to  one,  in  the  name  of  feveral,  is  no  aflual  delivery  to 
the  reft,  but  the  whole  eftate  muft  refide  in  him  to  whom 
it  is  delivered,  and  a  fubfequent  affent  can't  take  it  out 
of  him,  fuch  affent  being  not  fo  folemn  as  the  feoffment ; 
befides,  in  the  cafe  of  the  feoffment  by  deed,  A.  may  be 
looked  upon  as  the  attorney  of  B.  to  receive  livery  ;  and 
therefore  the  eftate  (hdll  immediately  veft  in  B.  becaufe 
every  man  is  prefumed  to  affent  to  a  grant  for  his  advan- 
tage; but  the  feoffment  without  deed  will  admit  of  no 
fuch  conftrudtion,  becaufe  no  man  can  receive  livery  as 
attorney  to  another,  without  an  appointment  by  deed. 
Co.  Lit.  49,  359.  2  Vent.  202,  205.  5  Co.  95.  2  Roll. 
Abr.  9.     2  Leon.  23.  Mutton's  cafe. 

3.  Who  may  make  a  feoffment,  and  of  making  it  by 
Utter  of  attorney. 

\ 

If  a  perfon  non  compos  makes  a  feoffment,  and  gives 
livery  himfelf,  this  is  allowed  on  all  hands  to  be  good  to 
bind  himfelf,  fo  that  he  can  by  no  procefs  or  plea  avoid 
the  feoffment,  and  reftore  himfelf  to  the  poffeflion  ;  the 
fame  law  of  an  ideot ;  and  the  reafon  is,  becaufe  the 
inveftiture  being  made  before  the  pares  curia,  their  folemn 
atteftation  could  not  be  defeated  by  the  perfon  himfelf, 
becaufe  it  is  prefumed  they  are  competent  judges  of  the 
ability  of  the  feoffor  to  make  fuch  feoffment.  2  Roll.  Abr. 
i.     Co.  Lit.  Z4.J.     4  C«.  125.(7.    Show.  Pari.  Cafes  I ^2. 

and  fee  tit.  SHjeots  aiiu  lunattikg. 

But  if  an  infant  makes  a  feoffment,  and  makes  a  livery 
himfelf,  this  (hall  not  bind  him,  but  he  himfelf  may  avoid 
it  by  writ  of  dum  fuit  infra  estatem ;  yet  the  feoffment 
of  the  infant  is  not  void  in  itfelf,  as  well  becaufe  he  is 
allowed  to  contraft  for  his  benefit,  as  that  there  ought  to 
be  fome  aft  of  notoriety  to  reftote  the  poffeflion  to  him 
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equal  to  that  which  transferred  it  from  him.    4  Co.  125, 
2  Roll.  Abr.  2.      8  Co.  42,  43.   IVhittingbam'i  cafe. 

But  if  an  infant  makes  a  feoffment,  and  a  letter  of 
attorney  to  make  livery,  that  is  void  ;  fo  if  a  perfon  non 
compos  makes  a  furrender  or  releafe,  this  is  void  in  law  ; 
fo  if  he  makes  a  letter  of  attorney  to  give  livery  ;  but  the 
heir  at  law  after  the  death  of  the  perfon  of  non-fane  me- 
mory, or  ideot,  may  avoid  his  feoffment ;  and  fo  may 
the  King  upon  an  oflSce  found  of  his  lunacy  during  his 
life.  8  C«.  45.  Co.  Lit.lifj.a.  /^Co.i2^.a.  2  Roll, 
Abr.  2.     Show.  Pari.  Cafes  153. 

As  the  infant's  feoffment  is  voidable  by  dum  fuit  infra 
estatem,  when  he  comes  of  full  age,  fo  it  is  voidable  by 
him  by  entry  during  his  nonage,  but  his  letter  of  attorney 
is  merely  void ;  and  the  fame  law  fecms  to  be  of  a  feme 
covert;  for  if  flie  makes  a  feoffment  upon  the  land,  'tis 
voidable  by  her  hufband ;  but  if  fhe  makes  a  letter  of  at- 
torney to  give  livery,  'tis  abfolutely  void  in  law  ;  and  the 
reafon  is,  becaufe  the  contracts  of  thofe  that  are  difabled 
by  law  to  contradl  were  void  contrails;  but  their  infeu- 
dations  were  not  in  themfelves  void,  becaufe  they  were 
made  coram  paribus  curia,  who  were  prefumed  not  to  at- 
teft  contrafls  of  perfons  difabled  by  the  law  to  contracS, 
efpecially  fince  fuch  contrails  were  made  for  military  or 
focage  fervice,  which  were  for  the  good  of  the  common- 
wealth; and  by  thefe  infeudations  a  firanger  was  direfted 
to  bring  his  pracipe  againft  the  perfon  that  was  aflually 
inverted  in  the  land,  wherefore  the  infant's  feoffment  was 
good  till  it  was  avoided  by  an  a£l  of  equal  notoriety,  to 
wit,  by  his  entry  coram  paribus,  which  was  equally  fo- 
lemn with  the  adi  of  feoffment,  or  by  bringing  his  adlion 
at  full  age,  when  the  law  had  enabled  him  ;  by  adtion 
in  a  court  of  record,  to  fet  afide  the  feoffment  that  he 
had  made  during  his  minority  ;  but  the  law  enabled  him 
by  entry  to  fet  afide  the  ai3s  coram  paribus  during  his 
minority,  becaufe  the  pares  might  undo  what  was  done 
in  pais ;  but  the  courts  of  juftice  were  not  to  deftroy  the 
a£t  in  pais  till  the  infant,  by  his  own  difcretion,  had 
chofen  to  avoid  them,  becaufe  it  was  derogatory  'o  the 
dignity  of  the  courts  of  juftice  to  fet  afide  the  folemn  a£ts 
in  pais,  till  the  infant  had  come  to  fuch  age  of  difcretion, 
as  might  make  it  fully  appear  that  the  feoffment  was 
made  during  his  difability  ;  for  the  infant  was  not  received 
to  difable  himfelf  during  the  time  of  his  difability  ;  but 
during  fuch  difability  he  might,  by  equal  folemnity  in 
pais,  difable  himfelf,  fince  fuch  an  ait  was  only  coram 
paribus,  in  the  fame  manner  as  the  feoffment  itfelf  was 
made;  but  the  warrant  of  attorney  of  the  infant  was  ipfo 
faEio  void  ;  and  therefore  fuch  feoffee  was  a  diffeifor,  as 
if  an  authority  had  been  committed  to  the  attorney  to 
make  the  feoffment ;  but  in  the  cafe  of  the  non  compos  he 
was  not  admitted  to  ftultify  himfelf,  becaufe  there  was 
no  ftated  time  when  fuch  perfons  returned  to  fenfe  and 
underftanding;  and  therefore  they  could  not  be  prefumed 
to  be  confcious  themfelves  of  their  own  follies  or  defeifsj 
but  the  King,  who  had  the  care  of  all  his  fubjefts,  might, 
by  folemn  ofiice  found,  avoid  fuch  ails  of  infanity,  and 
fo  might  the  heir  at  law  after  his  death.  4  Co.  125.  a 
Roll.  Abr.  2.  8  Co.  42,  43,  45.  Cro,  Jac.  617.  Gar- 
diner and  Norman.     Perk.  fe£i.  183. 

A  man  may  either  give  or  receive  livery  by  letter  of 
attorney ;  for  fince  a  contrail  is  no  more  than  the  con- 
fent  of  a  man's  mind  to  a  thing,  where  that  confent  or 
concurrence  appears,  it  were  moft  unreafonable  to  oblige 
each  perfon  to  be  prefent  at  the  execution  of  the  contrai}, 
fince  it  may  as  well  be  performed  by  any  other  perfon  de- 
legated for  that  purpofe  by  the  parties  to  the  contrail. 
Co.  Lit.  52.     2  Roll.  Abr.  8. 

But  fuch  delegation  or  authority,  to  give  or  receive 
livery,  muft  be  by  deed,  that  it  may  appear  to  the  court, 
that  the  attorney  had  a  commiflion  to  reprefent  the  par- 
ties that  are  to  give  or  take  the  livery,  and  where  the 
authority  was  purfued.  Co.  Lit.  48.  b.  52.  «.  2  Roll. 
Abr.  9.   Palfreman  and  Grobie. 

For  if  the  letter  of  attorney  be  to  make  livery  upon 
condition,  as  to  make  a  feoffment  conditional,  and  the 
attorney  delivers  feifin  abfolutely,  the  livery  is  not  good, 
becaufe  the  authority  is  not  to  create  an  abfolute  fee-fimple  ; 

and 


F     E     O 

and  thetefore  fuch  abfolute  feoffment  (hall  not  bind  the 
feoffor,  becaufe  he  gave  no  fuch  authority  ;  and  hence 
in  feme  books  the  attorney  is  called  a  diffeifor.      1 1  H. 

4.  3.  2  Roll.  Abr.  90.  Co.  Lit.  258.  Perk.  fea. 
188. 

But  if  the  letter  of  attorney  had  been  to  make  livery 
abfolutely,  and  the  attorney  had  made  it  upon  condition, 
this  feems  a  good  execution  of  his  power,  and  the  fecff- 
ment  good  ;  becaufe  when  the  attorney  had  once  de- 
livered poffeflion,  he  fully  executed  his  power ;  and  the 
condition  annexed  to  it,  being  without  authority,  is  void  i 
and  therefore  (hall  not  deftroy  the  operation  of  the  livery. 
26  Jff.  39.  2  Roll.  Abr.  8.  Co.  Lit.  258.  Perk.  fe£f. 
192. 

So  if  a  warrant  of  attorney  be  given  to  make  livery  to 
one,  and  the  attorney  makes  livery  to  two,  or  if  the  at- 
torney had  authority  to  make  livery  of  Black-Acre^  and 
he  made  livery  of  Black-Acre  and  IVhite-Acre,  tho'  the 
attorney  has  in  thefe  cafes  done  more,  yet  there  is  no 
reafon  that  (hould  vitiate  what  he  has  done  purfuant  to 
his  power,  fince  what  he  did  beyond  it  is  a  perfed  nul- 
lity, and  void.      Perk.  fe£t.  189. 

But  if  the  attorney  were  to  deliver  feifin  to  two,  and 
he  had  made  livery  only  to  one,  that  had  been  void  ;  be- 
caufe he  had  no  authority  to  deliver  the  whole  poffeffion 
to  one  exclufive  of  the  other,  and  therefore  'tis  void  for 
the  whole.      Perk.  feSi.  188. 

An  attorney  can't  make  livery  within  view,  becaufe 
fuch  is  made  by  figns  or  words,  inftead  of  the  acSl  of  de- 
livery ;  befides,  the  power  of  the  attorney  is  to  deliver 
the  poffeflion,  but  that  power  is  not  executed  by  the  li- 
very in  view,  becaufe  the  poffeffion  is  not  in  the  feoffee 
till  adlual  entry  made  by  him,  and  confequently  the  at- 
torney has  not  executed  his  authority.  Co.  Lit,  52.  a. 
2  Rol.  Abr.  9. 

If  a  letter  of  attorney  be  given  to  two  jointly  to  take 
livery,  and  the  feoffor  makes  livery   to   one  in   the  ab- 
fence  of  the  other,  in  the  name  of  both,  this  is  void  ; 
becaufe  they  being  appointed  jointly  to  receive  livery  are 
confidered  but  as  one.     Co.  Lit.  49.     2  Rol.  Abr.  8. 

But  if  a  feoffment  be  made  to  A.  and  B.  and  the 
feoffor  gives  a  letter  of  attorney  to  deliver  feifin,  and  J. 

5.  gives  livery  to  A.  in  the  abfence  of  B.  in  the  name 
of  both,  this  is  a  good  livery;  for  though  the  intire  pof- 
feflion be  delivered  to  one  only,  yet  they  being  joint- 
tenants  by  the  deed  of  feoffment,  fuch  livery  to  one 
makes  no  alteration  or  change  in  the  poffeflion,  becaufe, 
if  the  livery  had  been  made  to  both,  each  had  been  pla- 
ced in  the  poffeflion  ;  befides  that,  every  man  being  pre- 
fumed  to  accept  a  gift  for  his  advantage,  A.  is  looked 
upon  as  the  attorney  of  B.  to  receive  the  poffeffion  (r 
him  ;  and  therefore  the  livery  to  A.  enures  to  the  benefit 
of  B.  till  he  difagrees  to  it.  Co.  Lit.  49.  2  Rol. 
Abr.  8. 

But  if  a  letter  of  attorney  be  made  to  three  conjunSiim 
tf  divifini.,  and  two  only  make  livery,  this  is  not  good, 
becaufe  not  purfuant  to  their  authority,  for  the  delega- 
tion was  to  them  all  three,  or  to  each  of  them  feparate- 
ly  ;  yet  if  the  third  was  prefent  at  the  time  of  the  livery 
made  by  two,  though  he  did  not  a£lually  join  with  them 
in  the  aiSl  of  livery,  yet  the  livery  is  good  ;  becaufe  when 
they  all  three  are  upon  the  land  for  that  purpofe,  and  two 
make  livery  in  the  prefence  of  the  third,  there  is  his  con- 
currence to  the  a£l,  though  he  did  not  join  in  it  actu- 
ally, fince  he  did  not  diffent  to  it.  Dyer  62.  i  Rol. 
Abr.  326. 

If  a  letter  of  attorney  be  given  to  A.  to  make  livery 
of  lands  already  in  leafe,  the  attorney  may  enter  upon 
the  leffee  in  order  to  make  livery  ;  becaufe  while  the 
leffee  continues  in  poffeffion,  the  attorney  can't  deliver 
feifin  of  it  ;  and  therefore  to  execute  the  power  given 
him  by  the  letter  of  attorney,  it  is  neceffary  he  (hould 
have  a  power  to  enter  upon  the  leffee;  but  by  Rolle,  it 
is  the  fafer  way  to  infert  a  cJaufe  in  the  letter  of  attor- 
ney, for  the  attorney  to  enter  £3"  omnes  alios  inde  expel- 
lend'.  Co.  Lit.  52.  b.  Poph.  103.  Dyer  131.  a. 
340.  a.     2  Rol.  Abr.  9. 

If  A.  be  diffeifed  of  Black  Acre  and  White  Acre,  and 
gives  a  letter  of  attorney  to  enter  into  both,  and  make 
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livery,  if  the  attorney  enters  into  one  acre  only,  and 
makes  livery,  fecundum  formam  charta,  this  is  not  good, 
becaufe  the  attorney  has  not  purfued  his  authority  ;  for 
the  eftate  of  the  diffeifor  can't  be  defeated  without  an  en- 
try into  both  acres  ;  until  the  eftate  be  defeated,  the  at- 
torney can't  execute  his  power  in  the  manner  it  was  de- 
legated ;  and  therefore  what  he  did  in  tl.is  cafe  was  void. 
Co.  Litt.  52.  a.      2  Ril.  Abr.  g. 

If  ^.  makes  a  leafe  for  years  to  B.  and  after  makes  a 
deed  of  feoffment  with  a  letter  of  attorney  to  B.  to  de- 
liver feifin,  and  B.  makes  livery  accordingly,  this  (hall 
not  extingui(h  or  affe<5t  his  term,  becaufe  the  livery  was 
made  to  pafs  the  freehold,  and  that  he  did  as  reprefenta- 
tive  to  the  leffor  ;  and  therefore  fince  the  feoffee  can 
claim  nothing  from  the  leffee,  the  interelt  of  the  leffee 
remains  as  it  was,  unaffedled  by  the  feoffment.  Co.  Lit. 
52. 

If  leflee  for  life  make  a  deed  of  feoffment  and  letter  of 
attorney  to  his  leffor  to  deliver  feifin,  if  the  leffor  makes 
livery  accordingly,  'tis  a  good  feoffment;  but  the  leffor, 
notwithftanding  he  gave  livery  himfelf,  may  enter  for 
the  forfeiture  of  the  tenant  for  life  ;  becaufe  the  freehold 
being  in  the  tenant  for  life,  the  leffor  was  only  his  repre- 
fentative  to  transfer  it  ;  but  if  the  tenant  had  been  only 
leffee  for  years,  and  the  leffor  had  made  livery,  that  had 
been  no  forfeiture  of  the  term  ;  becaufe  the  freehold  be- 
ing only  in  the  leffor,  he  could  not  be  the  reprefentative 
of  the  termor,  to  convey  what  the  termor  had  not;  and 
therefore  the  freehold,  which  paffed  by  the  livery,  muft 
proceed  frc>m  the  leffor  himfelf,  and  confequently  (hall 
bind  him.      Co.  Lit.  52.      Perk.  fe£i.   20O. 

There  are  few  or  no  perfons  excluded  from  exercifing 
this  power  of  delivering  feifin,  for  monks,  infants, 
femes  covert,  perfons  attainted,  outlawed,  excommuni- 
cated, villains,  aliens,  lie.  may  be  attornies;  for  this 
being  only  a  naked  authority,  the  execution  of  it  caa 
be  attended  with  no  manner  of  prejudice  to  the  per- 
fons under  thefe  incapacities  or  difabilities,  or  to  any 
oiher  perfon,  who  by  law  may  claim  any  interefl  of  fuch 
difabled  perfons  after  their  death.  Co.  Lit.  52.  Perk, 
fea.   187. 

A  feme  covert  may  be  an  attorney  to  deliver  feifin  to 
her  hufband,  and  fo  may  he  in  remainder  be  an  attorney 
to  make  livery  to  the  tenant  for  life.  Co.  Lit.  52.  a. 
Perk.  fea.  198. 

This  power  of  the  attorney  muft  be  executed  during 
the  life  of  the  perfon  that  gives  it,  becaufe  the  letter  of 
attorney  is  toconftitute  the  attorney  my  reprefentative  for 
fuch  a  purpofe,  and  therefore  can  continue  in  force  only 
during  the  life  of  me,  that  am  to  be  reprefented.  And 
hence  it  is,  that  if  'J.  S.  make  a  letter  of  attorney  to 
deliver  feifin  after  my  death,  'tis  void  ;  becaufe  he  can't 
deliver  feifin  during  my  life,  for  that  were  plainly  with- 
out any  authority  from  me  ;  nor  can  he  do  it  after  my 
death  for  the  former  reafon.  2  Rol.  Abr.  9.  Co,  Lit. 
52.      Perk.  fea.   188. 

This  authority  to  give  livery  may  be  delegated  by  deed 
indented,  though  the  attorney  be  not  party  to  the  deed, 
becaufe  the  attorney  takes  nothing  by  the  deed,  but  has 
only  a  naked  authority  delegated  to  him  ;  and  therefore 
fince  a  man  may  take  an  eflate  in  remainder,  though  he 
is  not  party  to  the  deed,  a  fortiori  one  not  party  to  the 
deed  may  receive  a  naked  authority  or  power  by  it.  2 
Rol.  Abr.  8,  9.  and  vide  Co.  Lit.  52. 

But  if  any  corporation  aggregate,  as  a  mayor  or  com- 
monalty, or  dean  and  chapter,  make  a  feoffment  and 
letter  of  attorney  to  deliver  feifin,  this  authority  docs 
not  determine  by  the  death  of  the  mayor  or  dean  ;  but 
the  attorney  may  well  execute  the  power  after  their  death, 
becaufe  the  letter  of  attorney  is  an  authority  from  the 
body  aggregate,  which  fublifts  after  the  death  of  the 
mayor  or  dean,  and  therefore  may  be  reprefented  by  their 
attorney  ;  but  if  the  dean  or  mayor  be  named  by  their 
own  private  names,  and  die  before  livery,  or  be  remov- 
ed, livery  after  feems  not  good.  14  H.  8.  3.  II  H,  7. 
19.     Co.  Lit.  52.  i.     2  Rol.  Abr.  12. 

For  more  learning  on  this  fubjea,  fee  12  Vin.  Abr.  and 
2  Bac.  Abr.  /;/.  Feoffment. 

Form 
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Form  of  a  deed  of  feoffment,  with  a  letter  of  attorney 
to  deliver  feilin, 

THIS  indenture  made,  &c.  between  A.  B.  «/",   &c.   of 
the  one  part,  and  C.  D.  of,   &c.  of  the  other  part, 
witneffeth.   That  the  faid  A.  B.  for  and  in  conftderation  of 

the  fiirn  of 1.  of  lawful  money    of  Great   Britain,   to 

him  in  hand  paid  by  the  faid  C.  D.  at  and  before  the  fettl- 
ing and  delivery  of  thefe  prefents,  the  receipt  whereof  he  the 
faid  A.  B.  doth  hereby  acknoiulcdge,  end  thereof  doth  acquit 
and  difcharge  the  faid  C.  D.  his  heirs  and  affigns  for  ever 
by  thefe  prefents,  hath  granted,  bargained  and  fold,  aliened, 
enfeoffed,  releafed  and  confirmed,  and  by  thefe  prefents,  doth 
grant,  bargain  and  fell,  alien,  enfeoff,  releafe  and  confirm, 
unto  the  faid  C.  D.  his  heirs  and  affigns  for  ever,  all  that 
meffuoge  or  tenement,  &c.  now  in  the  pojfeffion  of,  &c.  and 
alfo  the  reverfton  and  reverfions,  remainder  and  remainders, 
rents  and  fervices  thereof,  and  alfo  all  the  ejlate,  right, 
title,  intereji,  claim  and  demand  whatfoever,  of  him  the 
faid  A.  B.  of,  in  and  to  the  faid  premiffes,  and  of ,  in  and 
to  every  part  and  parcel  thereof ;  To  have  and  to  hold  the 
faid  meffuage  or  tenement,  and  premiffes  above  mentioned, 
with  the  appurtenances,  unto  the  faid  C.  D.  his  heirs  and 
afftgns,  to  the  only  proper  ufe  and  behoof  of  him  the  faid 
C.  D.  and  his  affigns  for  ever,  under  the  yearly  rent  of  td. 
And  the  faid  A.  B.  for  himfelf  his  heirs  and  affigns,  doth 
covenant  and  grant  to  and  with  the  faid  C.  D.  his  heirs 
and  affigns,  that  he  the  faid  C.  D.  his  heirs  and  affigns, 
fljall  and  may  from  time  to  time,  and  at  all  times  hereafter 
peaceably  and  quietly  have,  koli,  occupy,  poffefs  and  enjoy, 
all  and  ftngular  the  faid  premiffes  above-mentioned  to  be 
hereby  granted,  with  the  appurtenances,  without  let,  trou- 
ble, hindrance,  molejlation,  interruption  or  denial  of  him 
the  faid  A.  B.  his  heirs  or  affigns,  or  of  any  other  perfon  or 
perfons  whatfoever,  claiming  or  to  claim  by,  from  or  under 
him,  them,  or  any  of  them.  And  further,  that  he  the 
faid  A.  B.  and  his  heirs,  and  all  and  every  other  perfon  and 
perfons,  and  his  and  their  heirs,  any  thing  having  or  claim- 
ing in  the  faid  premiffes  above-mentioned,  or  any  part  there- 
of, by,  from  or  under  him,  the  faid  A.  B.  /hall  and  will 
at  all  times  hereafter,  at  the  requeji  and  cojis  of  the  faid 

C.  D.  his  heirs  and  affigns,  make,  do  and  execute,  or  caufe 
and  procure  to  be  made,  Sic.  all  and  every  fuch  further  and 
other  lawful  and  reafonable  grants,  a£is  and  affurances  in 
the  law  whatfoever,  for  the  further,  better  and  more  perfefi 
granting  and  conveying,  and  affuring  of  the  faid  premiffes 
hereby  granted,  with  the  appurtenances,  unto   the  faid  C. 

D.  his  heirs  and  affigns,  to  the  only  proper  ufe  and  behoof  of 
the  faid  C.  D.  his  heirs  and  affigns  for  ever,  according  to 
the  true  intent  and  meaning  of  theje  prefents,  as  by  the  faid 
C.  D.  his  heirs  or  affigns,  or  his  or  their  counfel  learned  in 
the  law,  Jhall  be  reafonably  devifed  or  advifed  and  required. 
And  lafily,  the  fame  A.  B  hath  made,  ordained,  conjiitu- 
ted  and  appointed,  and  by  thefe  prefents  doth  make,  ordain, 
kc.  E.  F.  of,  &c.  and  G.  H.  of  Sic.  his  true  and  law- 
ful attornies,  jointly  and  either  of  them  feverally  for  hirn, 

and  in  his  name,  into  the  faid  meffuage  and  premiffes,  with 
the  appurtenances,  hereby  granted  or  mentioned  to  be  granted, 
or  into  fome  part  thereof,  in  the  name  of  the  whole,  to  en- 
ter, and  full  and  peaceable  pojfeffion  and  feiftn  thereof  for 
him  and  in  bis  name  to  take  and  have  ;  and  after  fuch  pof- 
feffion  and  feiftn  thereof  fo  taken  and  had,  the  like,  full  and 
peaceable  poffeffion  and  feif.n  thereof,  or  fome  part  thereof  in 
the  name  of  the  whole,  Uh:o  the  jaid  C  D.  or  his  certain 
attorney  or  attornies  in  that  beiialf,  to  give  and  deliver  ;  To 
hold  to  him  the  faid  C.  D.  his  heirs  and  affigns  for  ever, 
according  to  the  true  intent  and  meaning  of  thefe  prefents  ; 
ratifying,  confirming  and  allowing  all  and  whatfoever  hi 
faid  attornies,  or  either  of  them,  fhall  do  in  the  premiffes. 
In  witnefs,  feV. 

ifCOffO?  ad  jTeofFcC,  Feoffor,  Is  he  that  infeoffs, 
or  makes  a  feoument  to  another  of  lands  or  tenements 
in  fee-fimple.  And  feoffee  is  he  that  is  infeoffed,  or  to 
whom  the  feoffment  is  fo  made.     Cowell,  edit.  1727- 

j?CO^ni,  Among  our  Saxon  anceftors  thofe  who  held 
the  oui.ands  of  the  lord  or  thane,  as  cuftomary  tenants, 
rendred  unto  him  a  certain  portion  of  victuals  and  things 
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neceffary  for  human  life.  This  rent  or  retribution  they 
called  form,  which  word  in  the  Saxon,  fignified  any 
meat  or  viiSluals.  And  tho'  we  have,  ever  fince  Henry 
the  Second's  time,  changed  this  refervation  of  viduals  into 
money,  yet  in  letting  our  lands,  we  ftill  retain  the  name 
oi  farm  ?ii\6  farmers.  Cowell,  edit.  1727.  See  Spelman 
of  Feuds,  cap.  7. 

^eo^toCnllCl,  A  quarter  of  an  acre,  meciietalem  unius 
feorwendel  terra  in  eadem  villa,  y  alteram  medietatem 
quam  Augerus  tenet.  From  the  Sax.  feorth,  quartus. 
Mop.   2  tom.  p.  93. 

^eXK  rCfjalig,  A  flag.      Cowell,  edit.  1727. 
ifctae  naturae,    Signifies   beafts   and  birds    that  are 
wild,  in  oppofition  to   the  tame  j  fuch  as  hares,  foxes, 
wild  geefe,  and  the  like,  wherein  no  man  may  claim  a 
property.     Jacob. 

Larceny  cannot  be  committed  of  \h\ngs  feres  natura^ 
while  at  their  natural  liberty  ;  but  if  they  are  made  lit  for 
food,  and  reduced  to  tamenefs,  and  known  by  the  taker 
to  be  fo,  it  may  be  larceny  to  take  them.  And  fo  it 
might  be  of  wild  pigeons  in  a  dove-houfe  fliut  up,  or 
hares,  or  deer  in  a  houfe,  or  even  in  a  park  inclofed  in 
fuch  a  manner,  that  the  owner  may  take  them  when- 
ever lie  pleafes,  without  the  leaft  clanger  of  their  efca- 
ping.      I  Hawk.  PL  C.  94.     See  Came. 

jf^ertiElIa  tcrrae,    is    ten    acres.     See  tUtrgata    and 

i'^arDel. 
i'^crDenncI.    See  i^arntng^teal. 

iferDfarC  (from  the  Sax.  fyrd,  exercitus,  and  fare. 
Iter,)  Significat    quietantiam    eundi    in   exercitum.     Fleta, 

lib.  I.  cap.  47.. Et  fint  quieti    de  fidwite,    fledt- 

wite,  &  ferdwhite,  &  heneewite,  &  leijwite,  i^c.   Charta 

II  //.  3.  m.  33.    Sse  jftmfare. 

iFertiingel,  The  fourth  part  of  a  yard-land,  /.  e.  five 
acres,  or  a  fourth  part  of  a  plough-l.md.  Huic  mancrio 
pertinet  corfuetudo  ifia  de  ferdingel  30  denar.     Du  Frefne. 

^erDtott,  Significat  quietantiam  murdri  in  exercitu. 
Fleta,  lib.  I.  cap.  47.  that  is,  to  be  quit  of  murder 
committed  in  the  army,  l^  jfnt  quieti  dc  fiHwite,  Jii£i- 
wite,  isf  ferdwite  i^  hengwite,  tf  leirwite,  &c.  Charta 
II  H.  3.  m.  33. 

Ferdwite  was  indeed  a  fine  or  mul(S  impofed  for  not 
going  forth  in  a  military  expedition,  to  which  duty  all 
perfons  who  held  land,  were  in  neceflity  obliged.  And 
therefore  a  neglecSt  or  omiffion  of  this  common  fervice  to 
the  publick  was  punifhed  with  a  pecuniary  mulfl  of 
120s.  called  the  ferdivite  ;  which  penalty  was  remitted, 
and  immunity  from  it  granted  by  fcveral  charters.  Cowell, 
edit.  1727. 

jjTeCtllUUttl),  or  ^uWim\),  quafi  firdworth  :  A  man 
of  that  age,  that  he  inight  go  into  the  army  :  From  the 
Sax.  fird,  exercitus,  and  worth,  dignus.  Cowell,  edit, 
1727.     See  ifaltitoCCtlj. 

ifert'a  fectlUDa,  Monday,  or  the  fecond  day  of  the 
week.  Feria  tertia,  Tuefday,  and  fo  on  to  Feria  fexta,  Sa- 
turday. Hence  the  week-days,  as  diftinguiftied  from  Sun- 
day, the  profane  from  the  facred,  weie  called  dies  feria- 

les,  as   in   a  charter,  Dat.  28.  Mart.  A.  D.  1448. 

Ex  Cartular.  cccl.  Elyenfts.  AIS.  penes  Job.  Epifc.  Nor- 
wic.  f  36.     Cowell,  edit.  1727. 

.4feria,  A  fair,  at  firil  occafioned  by  the  refort  of 
people  to  the  feail  of  dedication,  and  therefore  in  moft 
places  the  fairs  (by  old  cuftom,  not  b)  later  grants)  are 
on  the  fame  day  with  the  wake  or  feftival  c  ■'  that  faint 
to  whom  the  church  was  dedicated,  and  for  the  fame 
reafon  kept  in  the  churchy.ird,  till  by  authority  reftrained. 
Coivetl,   edit.  1 7  27.      Rennet's  Ghffary  in  Feriee. 

i^eriae.    Fur?,,   Sax.    Fyrs.      Cowell,  edit.  1727. 

J'etial  Daps  (  Dies  Feriales)  Feries,  (accordi.'  g  to  the 
ifl/;n  Didtioii  ry;  i>\gr\\{iei  holy-days,  or  ^//jyr  vacant  from 
labour  and  pleidmg  :  But  in  the  flat.  27  Hen.  6.  cop. 
5.  and  in  Fortejcu,  de  laudibus  LL.  AngUee,  ferial  days  2.XQ 
•aken  for  working  days  ;  for  S.  Silvr/ler  obtained,' 
Sabbati  (S  dominici  dies  nomine  retento.  .■  -liquos  hehdonutdte 
dies  fenarum  nomine  diJiinSios,  ut  jam  ante  in  ecclefia  vo- 
cari  ceeperant,  appellari.  So  that  ferial  days  are  properly 
all  the  days  of  the  week,  except  Saturday  and  Sunday. 
Cowell,  edit.   1727. 
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i^Ctling,  (Ferlingus,)  The  fourth  part  of  a  penny, 
quadrans.  ^ando  qua>  teriuin  frununti  venditur  pro  1 2  de 
nar.  tunc  panh  ivajielli  de  ferliiigis  ponderabit  5  lib.  ^  16 
foL  Affif.  panis  &  cervif.  5  '  -^^  3-  Camden  in  his  Bnt. 
tit.  Huntingdon  fays,  there  were  in  this  borough  (our  fer- 
iirigs,   that  is,   quarters  of  wards.      Coivell,  edit.  1727. 

i?Ctling;ata  tCrvaC,  an<!  Ferlingus,  The  fourth  part  of 
a  yard-land.  Dscem  acra  faciiint  unam  ferhngatam,  4 
ferlingatse  virgatam,  4  virgatee  hidam,  ^  5  /;/W^  feodum 
tnilitare.  Efc.  12  Ed.  2.  n.  18.  Ebor.  In  ancient  re- 
cords is  ufed  both  ferlingus  b"  ferlingus  terra.  See  Mon. 
Jngl.  2  par.  fol.  8.  My  Lord  Coke  tells  us,  that  ferlingus 
terra  is  the  fame  as  a  quarentine  of  land,  and  that  it 
contains  thirty-two  acres.  But  a  quarentine  is  no  more 
than  forty  perches,  which  is  but  one  acre.  Cowell,  edit. 
I'JI'J.      Du  Frefne. 

i?ecm,  or  ^Patm,  (Firma,  from  the  French  fer/ne, 
pradium,)  Signifieth  with  us,  houfe  or  land,  or  both, 
taken  by  indenture  or  leafe,  or  leafe  parol.  This  in  the 
North  part  is  called  a  Tacke,  in  Lancaflnre  a  Farm-holt, 
in  EJfex  a  fVike.  We  may  conjeaure,  that  both  the 
French  and  Englijh  word  came  from  the  Latin  firmus; 
for  we  find  locare  ad  frmum  to  fignlfy  with  others  as 
much  as  to  fet  or  let  to  farm  with  us ;  the  reafon  whereof 
may  be  in  refpeft  of  the  fure  hold  they  have  beyond  te- 
nants at  will.  See  Vocahul.  Utriufque  juris,  verba  Affliclus. 
In  the  terms  of  the  Law  it  is  derived  from  the  Saxon 
feormian,  which  fignifieth  to  feed  or  yield  visual;  for  in 
ancient  time  the  refervations  were  as  well  in  vi£luals  as 
money  ;  how  many  ways  farm  is  taken,  fee  Pwwden, 
fol.  195.  Wriothejley'%  cafe.     See  i?CO?m,     Cowell,  edit. 

'727- 

iFcrmarp,  An  hofpital :  Friars  of  the  fermary ;  from 
the  Sax.feorme,  viSfus.      Cowell,  edit.  1727. 

JTecmeljoIu    See  Mlpkc. 

5feCtntfona,  (from  the  Saxon  feorme,  i.  e.  food,  or 
feeding,)    The  winter  feafon  of  deer,  as  tempus  pingue- 

dinis  is  the  fummer  feafon.      Rex Dileilo  Ric.  Caflel 

tujlodi  manerii  de  Bruftwyk  falutem.  Cum  mittamus  di- 
h£ium  valletum  «o/?rtt«  Johannem  de  Fulham  ad  injiantem 
fermifonam  in  parcis  no/Iris  ibidem,  prout  vobis  (s'Jibi  melius 
ad  opus  nojlrum  fore  videritis  faciend.  capiend.  Vobis  man- 
damus, ^c.      Clauf.    30  Ed.  I.  m.   18.      Cowell,   edit. 

1727.    See  aCempuis  pingueuimis. 

jIfCClUgO,  A  wafte  place  where /fr«  grows.  Cartular. 
Abbat.  Glajion.  MS.  fol.  536,      Cowell,  edit.  1727. 

i?ercamenttim,  (Ferramenta,)  The  iron  tools  or  in- 
ftruments  of  a  mill.  Reparare  ferramenta  ad  ires  caru- 
cas,  that  is,  the  iron  work  of  three  ploughs.  Lib.  niger 
Heref 

^CrtanUttSt,  An  iron  colour  attributed  to  horfes,  which 
we  ftill  call  an  iron  grey.  Ecce  puer  de  foro  veniens  qua- 
Jivit  cujufmodi  equum  haberet  ille  archtdiaconi  cliens,  W 
cum  audirct  ferrandum,  dixit  fe  quendam  talem  equitaium 
vidije.  Girald.  Camb.  apud  Wartoni  Angl.  Sacr.  p.  2. 
pag.  494. 

iFercliete,  The  flioeing  of  horfes.     See  il50UCljC  of 

court. 

^etcp,  Is  a  liberty  by  prefcription,  or  the  King's 
grant,  to  have  a  boat  for  paflage  upon  a  river,  for  car- 
riage of  horfes  and  men  for  reafonable  toll :  It  is  ufually 
to  crofs  a  river.     Terms  of  the  Law. 

A  ferry  is  no  more  than  a  common  highway  ;  and  no 
ailion  will  lie  for  one's  being  difturbed  in  his  paffage, 
unlefs  he  allege  fome  particular  damage,  i^c.  3  Mod. 
294. 

A  ferry  is  in  refpe£l  of  the  landing-place,  and  not  of 
the  water,  the  water  may  be  to  one,  and  the  ferry  to 
another ;  as  'tis  of  ferries  on  the  Thames,  where  the  ferry 
in  fome  places  belongs  to  the  archbifhop  of  Canterbury, 
where  the  mayor  of  London  has  the  intereft  of  the  water ; 
and  in  every  ferry,  the  land  on  both  fides  of  the  water 
ought  to  belong  to  the  owner  of  the  ferry,  or  otherwife 
he  cannot  land  on  the  other  part.  13  April  23  Eliz.  in 
Scacc.  Savil  11.  Inhabitants  of  Ipfwich  v.  Brown.  And 
every  ferry  ought  to  have  expert  and  able  ferrymen,  and 
to  have  prefent  pafTage,  and  reafonable  payment  for  the 
paflage.  And  it  is  requifite  to  have  one,  who  has  pro- 
perty in  the  ferry,  and  not  to  allow  every  fiftierman  to 
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carry,  and  recarry  at  their  pleafure,  for  divers  inconve- 
niericies  ;  and  efpecially  when  a  place  is  betwtea  (he  di- 
vifions  of  two  counties,  any  felon  may  be  conveyed  from 
one  county  to  another,  fecretly,  without  any  notice. 
Sav.  14. 

A  ferryman,  if  it  be  on  fait  water,  ought  to  be  privi- 
leged from  being  prefs'd  as  a  foldier,  or  otherwife.  Savil 
1 1 .  iff   14.   Ut  flip. 

Owner  of  a  ferry  cannot  fuppiefs  that,  and  put  up  a 
bridge  in  its  place  without  licence,  and  od  quod  damnum  ; 
per  Holt  Ch.  J.  Pafcb.  3  I'/ill.  13  Mar.  Show.  243,  257. 
Pain  V.  Partridge.      Cart.  193.  S.  C.      i  Salk.  12.  S.C. 

If  a  ferry  be  granted  at  this  day,  he  that  accepts  fuch 
grant  is  bound  to  keep  a  boat  for  the  publick  good  ;  per 
Holt  Ch.  J.  Show.  257.  in  the  cafe  of  Pain  v.  Par~ 
tridge. 

Cuflom  for  the  inhabitants  to  be  difcbarged  of  toil, 
may  have  a  reafonable  beginning  by  agreement,  as  that 
the  inhabitants  of  the  town  might  be  at  the  charge  of 
procuring  the  grant,  and  in  confideration  thereof,  one 
man  to  find  the  boat,  and  take  toll  ;  and  the  inhabitants 
to  pay  none;  per  Holt  Ch.  J.    Show.  257.  ut  fup. 

A  common  ferry  was  for  all  pad'engers  paying  tol!, 
but  the  inhabitants  of  A.  were  toll-free.  An  inhabitant 
of  A.  may  bring  an  action  for  taking  toll,  but  not  for 
keeping  up  the  ferry  ;  becaufe  the  former  is  a  private 
right,  but  the  latter  a  pubiick.  I  Sal.k.  12.  Trin.  3  IF.  3. 
Pain  V.  Partridge.  But  he  can't  maintain  an  adl;on  for 
not  pafling  ;  for  fo,  any  other  fuhjeift  might  bring  an  ac- 
tion, wnich  would  he  endlefs  ;  but  the  taking  toll  was 
a  fpecial  damage,  and  without  fpecial  damage  he  can  only 
indi£f,  or  bring  information,     ibid. 

^ttii\}Ct,  A.  fare  or  fare-fcot ;  the  cuftomary  pay- 
ment for  a  paflage  over  a  river,  or  crofling  a  ferry  in  a 
it^xy-hoat  v/\ih  faring- men,  or  fares,  or  paflengers. 

JTcrfpeken,  To  foeak  fuddenly.  IS^emo  potejl  de  feudt 
domini  jui  placitare  fine  eo,  nee  cogi  debet  rectum  ejus  fer- 
fpekcn,  (i.e.  to  fpeak  fuddenly,)  nee  ferfpih'am,  (i.  e.  to 
give  a  hafty  account,)  de  omnibus  caufis  communibus  vel 
emendabilibus  implncitetur  aliquis,  Ji  petierit  debet  habere 
terminum  requirendi  tif  habendi  d.minum  fuum.  Leg.  H.  I, 
c.  61. 

i?fila  ttt  CapptS,  Were  fome  chief  holidays,  in  which 
the  whole  choir  wore  caps.  In  feflis  quae  in  cappis^a«/  dif 
maxime  pracipuis.  Vita  Abbat.  St.  Alban.  p.  80,  83.- 
Cowell,  edit.  1727. 

ipeSingltieU,  IJt  Hind  jtmnajlerium  fit  liberatum  ab  ill'is 
incommodis,  qua  nos  Saxoiiica  lingua  fefliingmen  dicimus. 
Mon.  Angl.  I  far.  fol.  123.3.  The  Si2iXon  fejlenmon 
fignifies  fdejujfor,  a  pledge  ;  fo  that  to  be  free  of  fejling- 
men,  in  ail  probability  is  to  be  iizc  oi  frank-pledge,  and 
not  to  be  bound  for  any  man's  forthcoming,  who  fhould 
tranfgrefs   the    law.      Cowell,  edit.  1727. 

JfCiItUg;5pcunp,  Earneft  given  to  fervants  when  hired 
or  retained,  is  fo  called  in  fome  Northern  parts  of  Eng- 
land, and  In  others  it  is  termed  arles-penny,  from  the 
Saxon  fajlnian,  to  fallen  or  confirm.  Cowell,  edit. 
1727. 

J?efltini,  Pioperly  fignifies  a  feafl^,  but  it  is  ufually 
taken  for  a  general  court,  which  was  formerly  kept  on 
the  great  feftivals  in  the  year.  Thus  we  read  in  our 
hiftorians,  that  in  fuch  a  year  the  King  kept  his  Cbri/imas 
at  Winchejier,  (sfc.  that  is,  he  kept  a  court  there  at  that 
time,  viz.  Rex  apud  TVinton  maximum  feflum  t3  convi- 
vium  celebravit,  tempore  nalalis  Domini,  convocatis  ibidem 
principibus  is'  baronibus  titius  regrii.     Cowell,  edit.  I'J'i'j. 

ft^Wm  ^.  ^idjadtlS,  L  that  day  in  which  the 
Chrrltians  fought  witli  the  Infidels,  and  obtained  a  victory 
by  the  help  of  St.  Michael,  now  called  St.  Michael's  day, 
Cowell,  edit.  1727. 

i?eitum  j^atiuitattj!  1!5.  ^ariac,  Was  thus  infti- 

tuted,  viz.  A  melancholy  man,  who  led  an  holy  life, 
did  every  year  hear  the  melodious  harmony  of  angels  in 
heaven  :  At  which  being  wonderfully  furprized,  and  being 
one  day  very  earneft  in  prayer,  an  angel  told  him  that  on 
that  day  the  Virgin  Mary  was  born  ;  and  becaufe  the  day 
of  her  birth  was  not  known  on  earth,  therefore  it  was 
celebrated  by  the  angels;   this  being  told  to  the  church, 

that 
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that  (Jay  was  afterwards   fet  apart  to  commemorate  her 

birth.  Cowell,  edit.  1727.  Honor.  Jugujiud.  lib.  3. 
cap.  16. 

iFettum  tttlltO^um,  The  feaft  of  fools.     See  Cayttt 

annt. 

^fCHll.     See  i^fCD,  iFcOD,  $tWi>?* 

ifeimal.    See  iFeoDal. 

5?eUDal  batOniCSf,  Feudal  baronies  were,  when  the 
King,  in  the  creation  of  baronies,  pave  rent  and  land  to 
hold  of  him  for  the  defence  of  the  realm.  Per  Holt  Cii.  J. 
There  is  no  feudal  barony  remaining  at  this  time,  except 
.Arundel.      I  Salk.  253.   Lord  Gerard  v.  Lady  Gerard. 

Feudal  barons  held  a  certain  territory  of  land,  pi-r  la- 
roniam,  wherein  there  was  a  caflle,  whereunto  all  the  in- 
habitants in  time  of  war  reforted  ;  and  thofe  were  called 
the  Capita  baronia ;  and  there  was  no  dower  of  them, 
becaufe  they  were  for  defence.  No  fuch  have  been 
granted  fince  Richard  II.'s  time.  Mich.  7  fV.  3.  B.  R. 
12  Mod.  84.  Lord  Gerard's  cafe. 

iFeuDarv.    See  jpcocacp. 

^0UO#bOte,  Is  a  recompence  for  engaging  in  a  feud 
or  faiSion,  and  the  contingent  damages  ;  it  having  been 
the  cuftom  of  ancient  times,  for  all  the  kindred  to  engage 
in  the  kinfinan's  quarrel ;  according  to  that  of  Tacitus, 
De  moribus  Germanorum,  fufcipere  tarn  inimicitias  feu  pa- 
iris.,  feu  propinqui,  quam  amicitias  necejfe  eji.     Cowell,  edit. 

I7'7- 

J^euDSr,  (Feoda,)  Eftates  in  lands  were  onainally  at 
will,  and  then  they  were  called  Munera  ;  afterw*  ds  they 
were  for  life,  and  then  they  weie  termed  Bet.tfida,  and 
for  that  reafon  the  livings  of  clergymen  are  lo  called  at 
this  day  ;  and  afterwards  they  were  made  hereditary, 
when  they  were  called  Feoda,  and  in  our  law  fee-fimple. 
Ril  Spet.  9.  When  Hugh  Capet  ufurped  the  kingdom  of 
France,  about  the  year  947,  to  fupport  hinifelf  in  fuch 
ufurpaiion,  he  granted  to  the  nobility  and  gentry.  That 
whereas  till  then  they  enjoyed  their  honours  for  life, 
or  at  will  only,  they  fhould  from  thenceforth  hold  them 
to  them  and  their  heirs;  which  was  imitated  by  IViUiam 
caiied  The  Conqueror,  upon  his  acceffion  to  the  crown  of 
England;  for  till  his  reign  feuds  or  fees  were  not  here- 
ditary, b  t  only  for  life,  or  for  fome  determinate  time, 
I  Salk.  .65. 

iFeUgenum,  and  ifugCrittm,  Fem,  (from  the  Fr. 
fougiere,  i.  e.  fern,}  Et  de  omnimodo  aiftamento  hruerii, 
quarrerii,  turbarii,  juncii,  (sf  feugerii  ad  domus  fuas  coo- 
per iendas,  (Jc.     Mon.  Angl.    2  part.  fol.   6io.  b.     See 

ifusecttini. 

ipl'lUfl.    See  j?iiel. 

^t'at.  Is  a  fliorc  order  or  warrant  of  fome  judge  for 
iDdkitisJ  out  and  allowing  certain  procefles,  is'c.  if  a  cer- 
tiorari be  taken  out  in  vacation,  and  tejled  of  the  pre- 
cedent term,  the  fat  for  it  muft  be  figned  by  a  judge  of 
the  court,  fome  time  before  the  eflbin-day  of  the  fubfe- 
quent  term,  otherwife  it  will  be  irregular:  But  it  is  faid 
there  is  no  need  for  any  judge  to  fign  the  writ  of  certio- 
rari itfelf;  but  only  where  it  is  required  by  ftatute. 
I  Sali.  150.     2  Hawk.  289. 

iftat  juftttta.  On  a  petition  to  the  King,  for  his 
warrant  to  bring  a  writ  of  error  in  parliament,  he  writes 
on  the  top  of  the  petition  Fiat  jujlitia,  and  then  the 
writ  of  error  is  made  out,  isfc.  and  when  the  King  is 
petitioned  to  redrefs  a  wrong,  he  indorfes  upon  the  pe- 
tition, Let  right  be  done  to  the  party.  Staunf.  Prarog. 
Reg.  22. 

iFitfale,  iFilualc,  and  ipilknale.  Braa.  lib.  3./.  1 17. 

A  compotation  or  entertainment  made  for  gain  by  bailiffs 
to  thofe  of  their  hundreds,  or  rather  according  to  Co. 
4  Inf.  fol.  307.   an  extortion,  colore  compotationis.     See 

^cotale. 

iFttttOn  of  lab),  (Fiaio  juris,)  Is  allowed  of  in  feveral 
cafes :  But  it  muft  be  framed  according  to  the  rules  of 
law,  not  what  is  imagined  in  the  conceptions  of  man ; 
and  there  ought  to  be  equity  and  poflibility  in  every  legal 
fidlion.  There  are  many  of  thefe  fidions  in  the  Civil 
law  ;  and  by  fome  Civilians,  it  is  faid  to  be  an  affump- 
tion  of  law  upon  an  untruth,  in  fomething  poflible  to  be 
done,  but  not  done.  Godolphin  and  Bartol.  The  feifin 
of  the  conufee  in  a  fine,  is  but  a  fiiflion  in  our  law;  it 
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being  an  invented  form  of  conveyance  only,  i  Lill.  Abr. 
610.  And  a  common  recovery  is  f£iio  juris,  a  formal 
adt  or  device  by  con  fen  t,  where  a  man  is  defirous  to 
cut  off  an  eftate-tail,  remainders,  iSc.  lo  Rep.  42. 
By  fi£fion  of  law,  a  bond  made  beyond  fea,  may  be 
pleaded  10  be  made  in  the  place  where  abroad,  in  Jf-ngton 
in  the  county  of  Middlefex,  i^c.  to  try  the  fame  here  ; 
without  which  it  cannot  be  done.      I  /«/?.  261.  b. 

There  are  five  forts  of  fi(Slions  in  law,  abeyance,  re- 
mitter, relation,  prefumption,  and  reprefentation ;  per 
Dodderidge  J.      fo.  73. 

Fiftipn  is  never  admitted  where  truth  may  work;  as 
where  cejluy  que  ufe,  and  his  feofi^ee  join  in  a  feoffment, 
it  (hall  be  the  feoffment  of  the  feoffee.  Hill.  15  fac. 
Hob.  311.   in  the  cafe  of  Wright  v.  Gerard. 

The  law  never  fliall  make  any  fiftion  but  for  neceflity, 
and  to  avoid  a  mifchief ;  per  Coke.      3  Rep.  30.    in  the 

cafe  of  Butler  v.  Baker. Ibid.  36.    per  Dodderidge  J. 

2  Roll.  R.  502.  in  the  cafe  of  Shfjield  v.  Radcliffe. 

Jo.  73.  S.  C.  and  to  avoid  abfurdity,  and  preferve  the 
right  of  a  ftranger  ;  per  Doderidge  J.  Pafch.  I  Car.  in 
Cam.  Scacc.  Tlie  law  often  makes  fi£lions  for  prefer- 
vation  of  rights;  per  Gould].      12  Mod.  290. 

In  fieiione  juris  femper  fubfiflit  a  quit  as,  11  Rep.  51. 
Lifford's  cafe. It  muft  do  prejudice  to  none;  per  Do- 
deridge J.     2  Roll.  R.  502. 'Tis  to  prevent  mifchief. 

Jo.  4.2J.  Hill.  14  Car.  in  the  cafe  of  Harper  v.  Derby 
(burgejfes.)     Co.  Lit.  f  224,  150. 

Fusions  of  law  muft  not  be  of  a  thing  impoffible,  for 
the  law  imitates  nature  ;  per  Doderidge].  2  Roll.  R.  502. 
in  the  cafe  of  RadcUf  v.  Sheffield. 

You  ftiall  never  make  a  man  fubjeft  to  the  penalty 
of  a  ftatute  upon  a  fiftion  of  law.  Arg.  Godb.  388. 
cites  1 1  Rep.  5  r. 

No  efcape  can  amount  to  a  capital  offence,  unlefs  the 
crime,  for  which  the  party  was  committed,  were  aflually 
fuch  at  the  time  of  the  efcape;  for  it  is  not  fufEcient  that 
it  become  fuch  afterwards,  from  the  beginning  by  a  fiaion 
of  law;  as  where  one  is  committed  for  having  given  a 
dangerous  wound,  and  efcapes,  after  which  the  party  dies. 
2  Hawk.  PLC.  135.  /  25. 

All  fiaions  of  law  are  to  certain  refpefls  and  purpofes, 
and  extend  only  to  certain  perfons ;  as  the  law  fuppofes 
the  vouchee  to  be  tenant  of  the  land,  where  in  ret  veritate 
he  is  not;  but  this  is  as  to  the  demandant  himfelf,  and 
to  enable  him  to  do  things  as  to  the  demandant,  and 
which  the  demandant  may  do  to  him  ;  and  therefore  a 
fine  levied  by  vouchee  to  the  demandant,  or  fine  or  re- 
leafe  from  the  demandant  to  the  vouchee  is  good  ;  but 
fine  levied  by  the  vouchee  to  a  ftranger,  or  leafe  made  to 
him  by  a  ftranger,  is  void  ;  per  Coke.  Mich.  33  Jsf  34 
Eliz.  B.  R.   3  Rep.  29.  b.   in  Butler  and  Baker's  cafe. 

The  King  is  not  to  be  anfwered,  bound,  nor  defeated 
by  fiaions ;  and  therefore  he  would  have  been  bound  in 
his  reverfion,  or  remainder  by  a  feigned  recompence  upotv 
a  common  recovery,  or  warranty  collateral,  without  true 
and  aaual  affets,  ^c.  Hob.  339.  in  the  cafe  of  Sheffield 
and  Radcliffe,  cites  6  Ed.  5.  56.  and  i  Rep.  43.  Jlton- 
wWs  cafe. 

Thofe  things  are  properly  fiaions  of  law,  that  have 
no  real  effence  in  their  own  body,  but  are  acknowledged 
and  accepted  in  law  for  fome  fpecial  purpofes.  Hob.  222. 
cites  Co.  Litt.  265.  b. 

ifttnutta,  A  fort  of  payment  anciently  ufed  in  England; 
but  of  how  much  non  conjiat.  Et  nolo  ut  aliqua  fightwita 
vel  mainbota  condonatur.  Leg.  Edm.  cap.  3.  Co-well^ 
edit.  1727. 

^X'^txa.  mcnttri,  Is  when  a  tenant  doth  not  keep 
that  fealty  which  he  hath  fworn  to  the  lord.  Galf, 
Monmouth,  lib.  8.  cap.  2.  Huntingdon,  p.  390.  Leg. 
H.  I.   cap.  53. 

iptCf,  Which  we  call  fee,  is  in  other  countries  the 
contrary  to  chattels.  In  Germany  certain  diftrifls  are 
called  jficfs. 

fneti  faCt'aiS,  is  a  writ  judicial,  that  lieth  at  all 
times  within  the  year  and  day,  for  him  who  hath  reco- 
vered in  an  adion  of  debt  or  damages,  to  the  fheriff,  to 
command  him  to  levy  the  debt  or  the  damages  of  his 
goods  againft  whom  the  recovery  was  had.     This  writ 
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had  beginning  from  JViJim.  2.  cap.  i8.  anno  13  Ed.  i. 
Cowell.     Old  Nat.  Brev.  fol.iST-- 

Upon  A  fieri  facias  the  (her.tF  cannot  deliver  the  de- 
fendant's goods  to  the  plaintiff  in  faiisfadion  of  his  debt; 
nor  ought  he  to  deliver  them  to  the  defendant  againft 
whom  execLition  is ;  but  the  goods  are  to  be  fold,  and  m 
ftiianefs  the  money  is  to  be  brought  into  court.  Cro. 
Eliz.  5C4.     Luiiv.  589.  S.P. 

But-it  hath  been  holden,  that  upon  a  fieri  facias  goods 
may  be  fold  to  the  plaintiff,  who  fues  out  the  writ,  tho' 
not  aaually  delivered  to  him.  Comb.  452.  and  fee 
Carth.  419. 

If  the  defendant  dies  after  the  execution  awarded,  and 
before  it  be  ferved,  yet  it  may  be  ferved  upon  his  goods 
in  the  hands  of  his  executor  or  adminiftrator;  for  by  the 
execution  awarded  the  goods  are  bound,  and  the  (heriff 
need  not  take  notice  of  his  death.  Cro.  Eliz.  181.  i 
Mod.  188.  5.  P. 

That  this  was  clearly  fo  before  the  29  Car.  2.  before 
which  ftatute  the  goods  were  bound  from  the  tejle  of  the 
writ  5  but  by  this  ftatute  they  are  bound  only  from  the 
time  of  delivery  of  the  writ  to  the  (herifF;  but  even  fince 
the  ftatute,  the  execution  feems  good  in  this  cafe,  for  the 
ftatute  was  made  for  the  benefit  of  ftrangers,  who  might 
have  a  title  to  the  goods  between  the  iejie  of  the  writ  of 
execution  and  time  of  the  delivery  thereof  to  the  ftieriff, 
and  not  for  the  benefit  of  the  party,  or  his  executors  or 
adminiftrators.  See  Comb.  33.  2  Fefit.  218.  i  Sali. 
322. 

So  if  the  plaintiff  dies,  the  execution  does  not  abate, 
and  the  (heriff  may,  notwirhftanding,  proceed  in  it,  be- 
caufe  the  ftieriff  has  nothing  more  to  do  with  the  plaintiff; 
for  the  writ  commands  him  to  levy  and  bring  the  money 
into  court,  which  the  plaintiff's  death  does  no  way  hinder ; 
befides,  an  execution  is  an  intire  thing,  and  cannot  be 
fuperfeded  after  it  is  begun,      i  Sali.  322.  per  cur'. 

In  trefpafs  the  ftieriff  juftified,  that  by  virtue  of  a 
fieri  facias  out  of  the  Exchequer  for  the  Qi^ieen's  debt, 
he  took  the  plaintiff's  beafts,  being  kvant  and  couchant 
upon  the  land  of  the  debtor,  and  fold  them  for  the 
Queen's  debt ;  and  adjudged  that  it  was  not  lawful,  for 
they  were  not  to  be  fold  as  the  goods  of  the  debtor,  but 
they  might  have  been  diftrained  for  the  Queen's  debt. 
Cro.  Eliz.  431.  Hill.  37  Eliz.  2  Roll.  Abr.  159.  S.C. 

If  a  /.  fa.  for  20  /.  is  awarded  to  the  ftieriff,  upon 
which  he  takes  an  intire  chattel,  and  fells  it  for  40  /.  and 
returns  the  fi.  fa.  with  the  20/.  into  court,  he  may  de- 
tain the  furpiufage  till  the  defendant  comes  to  demand  it 
of  him  ;  for  he  is  not  bound  to  fearch  for  the  defendant  ; 
Per  Pophatn,  and  agreed.  Noy  59.  38  Eliz.  TVoodge  v. 
Coles. 

But  if  a  fi.  fa.  is  awarded  for  40  s.  by  force  of  which 
the  ftieriff  takes  five  oxen,  every  one  of  the  value  of  5  /. 
and  fells  them  all,  it  is  clear  that  the  defendant  fliall 
have  aflion  of  trefpafs  againft  the  ftieriff;  per  Gawdy  ; 
which  was  agreed.     Noy  59.  in  cafe  of  Woodge  v.  Coles. 

On  a  fi.  fa.  ftieriff  may  not  break  the  outer  door  of 
the  houfe,  and  enter  ;  but  if  that  be  open  he  may  enter, 
and  then  may  and  ought  to  break  the  door  of  an  entry 
or  chamber  which  is  locked,  and  break  open  any  cheft, 
and  take  the  goods  in  it  in  execution,  and  if  he  does  it 
not,  an  aftion  on  the  cafe  lies  againft  him.  Brownl. 
50.   Trin.   44  Eliz.  Anon\ 

This  writ,  though  mentioned  in  the  ftatute  W.  1.  18. 
is  a  writ  of  execution  at  Common  law,  and  is  called  a 
fieri  facias.,  becaufe  the  words  of  the  writ  directed  to  the 
ftieriff  are  ^od  fieri  facias  de  bonis  i^  catallis,  i^c. 
and  from  thefe  words  the  writ  takes  its  denomination. 
Co.  Lit.  290.  b. 

The  property  till  fale  remains  in  defendant.  Brownl. 
41.   Trin.   6  Jac.  Anori  . 

The  property  of  goods  is  vefted  by  the  delivery  of  the 
fi.  fa.  and  an  extent  afterwards  for  the  King  comes  too 
late,  and  that  on  the  ftatute  of  frauds  and  perjuiies;  per 
Holt.  Cumb.  123.  Trin.  i  IV.  (J  M.  in  B.  R.  Lech- 
mere  V.  Thoroughgood. 

The  King  grants  an  annuity  for  40  years  to  B.  to  be 
received   by   the    hands   of  the  receiver  of  the  court  of 
wards.     This  is  a  rent-charge,  and  may  be  fold   by  the 
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ftieriff  upon  a  fi.  fa.  of  the  goods  of  B.  It  is  otherwifc 
of  an  annuity  for  years  granted  by  a  common  pcrfon. 
Refolved  in  ti.e  court  of  wards  by  the  two  Juflices  and 
Ch.  Baioi).  fcnk.  312.  pi.  97.  3  "Jac.  Alary  Tori's 
cafe. 

Debt  againft  the  ftieriff  lies  for  money  levied  on  a  fi, 
fa.  befoie  the  return  of  the  writ,  elfe  l;e  might  take  ad- 
vantage  of  liis   own   wrong.      2  Show.  79.  pj.  63.  TrJu. 

31  Car.  2.   B.  R.  Cockram  v.  Welby. 

Payment  to  the  ftieriff  on  a  fi.  fa.  is  a  good  plea,  but 
not  fo  to  the  gaoler.  2  Lev.  203.  Trin.  29  Car.  2.  B, 
R.    Taylor  v.   Bekon. 

If  the  ftieriff  on  a  fi.  fa.  do  fell  a  leafe  or  term  of  3 
houfe,  he  cannot  and  muft  not  put  the  perfon  out  of  pof^ 
feflion,  and  the  vendee  in,  but  the  vendee  muft  bring  his 
ejeiSment  ;  per  cur.      2  Show.  85.    pi.  ■] \.    Hill.   31  t? 

32  Car.  1.   B.  R.   The  King  v.  Dean  and  Bird,  bf  af. 
When  the  officers  are  once  in  a  houfe  on  a  fi.  fa.  they 

may  break  open  any  chamber  doors  or  trunks  for  doing 
their  execution.  Agreed  per  cur.  2  Show.  87.  pi.  78. 
Hill.  31  fsf  32  Car.  2.   B.  R.   The  King  v.  Bird. 

Goods  of  the  wife  vefted  in  truftets  on  the  marriage, 
but  the  hufband  to  have  the  ufe  of  them  fur  life,  werq 
feized  on  an  execution  for  the  debt  of  the  hufband,  and 
the  afligment  adjudged  fraudulent  as  to  the  cedi  ors  at 
law,  and  no  relief  to  be  given  in  equity.  2  /i;-n.  238. 
pi.  221.   Alich.  1 69 1.  Undcru'ocd  v.   Mordant. 

Upon  a  fi.  fa.  the  filer  iff'  m'ay  t.ike  any  thing  but 
wearing  clothes ;  if  the  party  has  two  gowns  he  may 
take  one  of  them.  Per  Holt  Ch.  J.  Cumb.  356.  HiU. 
8  ty.  3.   B.  R.  Hardijly  v.  Barny. 

Two  fieri  facias' s  were  delivered  the  fame  day.  Hdi 
Ch.  J.  inclined  that  the  ftieriff  had  eltclion  to  picfec 
either,  but  ordered  it  to  be  made  a  cafe.  Bed  quart 
now  the  late  ftatute.  Cumb.  428.  Trin.  9  JV.  3,  B.  R, 
Srualcorn  v.  Sheriff  of  London.,  S.  C.  Comb.  452.  but 
no  refolution,  S.  P.  Execution  of  the  laft  firift,  firft 
is  good,  but  the  plaintiff  in  the  firft  may  have  aSioa 
againft  the  (heriff,  unlefs  he  bid  the  (heriff  ftay  execu- 
tion, or  to  that  purpofe.  i  Salk.  320.  Sm/dlcomb  v. 
Buckingham.  In  Salk.  is  a  N.  B.  that  he  who  brought 
the  firft  writ  told  the  ftieriff  that  he  was  not  in  hafte, 
and  fo  took  out  no  warrant,  nor  left  any  fee;  and  this 
inclined  the  opinion  of  the  court  more  ftrongly  againft 
him.  Carth.  419.  S.  C.  And  after  feveral  debates  the 
judges  were  of  opinion  for  the  plaintiff  who  had  takea 
out  his  execution  laft,  to  which  they  rather  inclined,  for 
that  it  appeared  that  the  other  creditor  did  not  demand 
an  execution  of  bis  writ.  And  by  Holt  Ch.  J.  the  ven- 
dee of  the  goods  in  fuch  cafe  has  good  title  to  them, 
which  cannot  be  defeated  by  a  fubfequent  execution  olF 
that  writ  which  was  fiift  delivered;  but  the  party 
concerned  in  fuch  writ  is  put  to  his  a<3ion  againft  the 
(heriff;  for  oiherwife  it  would  be  dangerous  to  make 
fuch  purchafes  of  (heriffs,  and  that  might  make  writs 
of  execution  of  no  effe£t.  5  Alod.  376.  S.  C.  Hek 
Ch.  J.  took  notice  that  the  party  faid  to  the  flie- 
riff,  "  You  may  let  it  lie,  it  requires  no  hafte,"  and 
therefore  defires  no  warrant,  nor  leaves  any  fee,  and  fo 
the  fale  upon  the  fecond  fi.  fa.  good,  and  not  to  be 
avoided.  And  though  the  fecond  fi.  fa.  had  been  deli- 
vered a  fortnight  after,  yet  if  it  be  the  fi:ft  executed  it 
(hall  be  good,  and  the  party's  remedy  is  only  againft  the 
fl:ieriff.  12  Mod.  146.  S.  C.  held  accordingly.  Lord 
Raym.  Rep.  25  I.  S.  C.  refolved.  Comyns's  Rip.  35.  S.  C, 
adjudged  accordingly.     See  (E.tCCUtion,  &rtrC  fatiaS. 

^FiftEClUlj,  Decima  qitinta.  Is  a  tribute  or  impofition 
of  money  laid  upon  a  city,  borough,  or  other  town, 
through  the  realm  ;  not  by  the  pole,  or  upon  this  or  that 
man,  but  in  general  upon  the  whole  city  or  town,  and 
fo  called,  becaufe  it  amounted  to  a  fifteenth  part  of  that 
which  the  ciiy  or  town  hath  been  valued  at  of  old;  or 
to  a  fifteenth  part  of  every  man's  goods  and  perfonal  ef- 
tate,  according  to  a  reafonable  valuation.  This  is  now 
impofed  by  parliament,  and  every  town  through  the 
realm  knoweth  what  a  fifteenth  for  themfelves  doth 
amount  to,  becaufe  it  is  perpetually  the  fame.  Whereas 
the  fubfidy,  which  is  raifed  of  every  paiticular  man's 
lands  or  goods,    muft  needs   be  uncertain,    becaufe    the 
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eftate  of  feveral  men  is  uncertain.  And  in  that  regard, 
a  fifteenth  feems  to  be  a  rate  anciently  laid  upon  every 
town,  according  to  the  land  or  circuit  belonging  to  it  : 
Whereof  Camden  in  his  Brit,  malces  freq'jent  men'ion, 
particularly  /"ff^.  i68.  of  Welh  in  Somerfetjhire,  thus, 
^10  tempore,  iit  tefintur  cer.fua'ii  Argliie  liber,  epifcopus  ip- 

fum  oppidum  ienuit.  quod  pro  q!i'r  quaginta  hidis  gddavit. 
And  pag.   172.   <jf  Bath,  GelduLat  pro  viginti  hidis  quan/io 

fihira geldabat.  Thirdly,  pag.  181.  Old  Sarum  or  Salif- 
bary,  Pro  quinquaginta  hidis  geldabat.  And  thefe  rates 
were  taken  out  of  Domefday-book  in  the  Exchequer.  So 
that  in  old  time  this  feemed  to  be  a  yearly  tribute  in  cer- 
tainty ;  whereas  now,  though  the  rate  be  certain,  yet  it 
is  not  levied  but  by  parliament.  Cowell,  edit.  1727. 
See  scat  and  C^ttiUjtmC. 

iFijIjttng  antt  Ciuarccllins,  Is  prohibited  by  ftatute, 
in  a  church  or  churchyard,  iffc.  on  pain  of  excommuni- 
cation, and  other  corporal  punifhment.  Stat.  5^6  Ed. 
6.  c.  4. 

^ijg.    See  Cijorcrp  totirc. 

^igllCCS.  In  ajjimpfit  in  an  inferior  court,  the  time 
of  the  promife  alledged  was  in  figures,  and  upon  error 
brought,  judgment  was  reverfed  for  thiscaufe.  Sid.  40. 
Pafch.  13  Car.  B.  R.  Ducket  v.  Bland.  Keb.  19.  S. 
C.   by  the  name  of  Bujhel  v.  Bland. 

It  was  moved  to  quafh  an  indictment,  becaufe  the  year 
of  our  Lord  in  the  caption  wa^  in  figures.  But/>^r  Hale 
Ch.  J.  the  year  of  the  King  is  enough.  Mod.  78.  pi. 
40.  Mich.  22  Car.  2.   Anon'. 

In  debt  for  rent,  the  fum  demanded  was  in  figures,  and 
not  in  words  ;  upon  a  writ  of  error  brought,  the  court 
held  it  was  a  material  exception,  and  reverfed  the  judg- 
ment, unlefs  caufe,  ^c.  Hill.  23  Car.  Sti.  88.  Hob- 
fon  V.   Heyivood. 

Roman  figures  are  good  in  pleading,  but  otherwife  of 
Englijh  figures.  2  Lev.  102.  Pafch.  26  Car.  2.  B.  R. 
Hawkins  v.  Mills. — If  an  indiftment  fets  forth  the  ftile 
of  the  day  or  year,  in  any  figures  but  Roman,  it  is  infuf- 
ficient.      2  Hawk.  P  C.  255. 

In  indeb.  ajfump.  pro  opere  isf  labore,  it  was  excepted, 
becaufe  the  fum  was  in  figures;  fed  non  allocatur,  for  they 
were  (XII)  Latin  figures,  which  is  well  enough  ;  other- 
wife,  if  they  had  been  (12)  Englifh  figures  ;  and  it  would 
have  been  otherwife,  if  they  were  in  figures  in  an  infe- 
rior court;  and  therefore  it  was  adjudged  for  the  plaintiff. 
This  was  in  a  writ  of  inquiry.^/;?.  409.  Hill.  5  W.  i^ 
M.    B.  R.   Hebbcrt  v.   Crojihorp. 

Stat.  6  Geo.  2.  14.  Allows  the  exprefling  numbers  by 
figures  in  all  writs,  £^f.  pleadings,  rules,  orders  and  in- 
diftments,  ^c.  in  courts  of  juflice,  as  have  been  com- 
monly ufed  in  the  faid  courts,  notwithftanding  any 
thing  in  the  flat.  4  Geo.  2.  26.     See  /falfC  JLattn. 

J^flaCft  or  ^^tli^Ct,  (Filazarius,  from  the  Latin 
filum,  a  thread)  Is  an  officer  in  the  Common  Pleas  (fo 
called)  becaufe  he  files  thofe  writs  whereupon  he  makes 
proceis.  There  are  fourteen  of  them  in  their  feveral  di- 
vifions  and  counties  ;  they  make  out  all  writs  and  pro- 
cefles  upon  original  writs,  as  well  in  real  as  in  perfonal, 
and  mixt  aflions  ;  and  in  adtions  merely  perfonal, 
where  the  defendants  are  returned  or  fummoned,  there 
goeth  out  the  diftrefs  infinite  until  appearance  ;  if  he 
be  returned  nihil,  there  procefs  of  capias  infinite,  if  the 
plaincifF  will ;  or  after  the  third  capias,  the  plaintiff 
may  go  to  the  exigenter  of  the  (hire,  where  his  original  is 
grounded,  and  have  an  exigent  or  proclamation  made. 
Alfo  the  filacer  maketh  all  forts  of  writs  in  view,  in 
caufer  where  the  view  is  pray'd  ;  and  upon  all  replevins 
or  recordare's,  writs  of  returno  hahendo,  fecond  deliverance, 
and  withernam.  They  enter  all  appearances  and  fpecial 
bails  upon  any  procefs  made  by  them.  They  make  the 
firft  fcire  facias  upon  fpecial  bails ;  writs  of  habeas  corpus, 
dijlringas  nuper  vicecomitem  vet  balUvum  and  duces  tecum, 
and  all  fuperfedeas  upon  fpecial  bail,  or  otherwife ;  writs 
of  habeas  corpus  cum  caufa  upon  the  fheriff's  return,  that 
the  defendant  is  detained  with  other  adlions ;  writs  of 
adjournment  of  a  term,  in  cafe  of  peltilence,  war,  or 
jpublick  difturbance,  and  (until  an  order  of  that  court 
I  made  14  "^Jac.  which  limited  the  filacers  to  all  matters 
Vol.   II.  N".  74. 
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and  proceedings  before  appearance,  and  the  prothonctartti 
to  all  after)  did  enter  declarations,  imparlances,  judg- 
ments and  pleas,  whereunto  a  ferjeant's  hand  was  not 
requifite  ;  and  made  out  writs  of  execution,  and  divers 
other  judicial  writs  after  appearance.  And  in  the  King's 
Bench  of  later  times,  there  have  been  filazers  who  make 
procefs  upon  original  writs  returnable  in  that  court,  up- 
on aflions  contra  pacem.  The  fi.lacers  of  the  Common 
Pleas  have  been  officers  of  that  court  before  the  ftatute 
of  10  H.  6.  cap.  4.  wherein  they  are  mentioned. 

JfilactUnt,  The  file  or  thread  upon  which  writs  or 

loofe  papers  are  filed  up  together,  to  preferve  them. 

IJlud  breve  ejl  in  filaciis  Marefchalli.  Will.  Thorn.  Hence 
cufiodes  filaciorum,  or  file-keepers  in  onr  courts  of  judica- 
ture, were  called  filacers. 

$\\tiii\Z,  quafi.  Field-ale:  A  fort  of  drinking  in  the 
field  by  the  bailiffs  of  the  hundreds ;  for  which  they  ga- 
thered money  of  the  inhabitants  of  that  hundred.  It  was 
prohibited  in  the  days  of  BraSIon,  lib.  3.  fol.  117.  Ac- 
cording to  Sir  Edward  Coke's  4  Inji.  fol.  307.  an  extor- 
tion colore  compotationis.  The  true  word  is  fi.ld-ale,  quod 
compotalionem  in  campis  fignificat.     See  ^f  Otalp* 

5fil0,  Filacium,  Is  a  thread  or  wire,  whereon  writs, 
and  other  exhibits  in  courts  and  offices  are  filed  for  the 
more  fafe  keeping  of  them.  File  alfo  fignifies  attaint ; 
from  the  Sax.  fylan,  inquinare. 

A  caufe  was  between  father  and  fon,  and  there  having 
been  great  heat,  and  indecent  reflexions  on  both  fides,  in 
bill  and  anfwer,  and  the  matter  being  ended  this  vacation 
by  compromife  ;  upon  motion  this  day  made  in  court  by 
Mr.  Porter,  the  bill  and  anfwer  were  taken  off  the  file 
by  confent.  Mich.  1683.  Fern.  189.  Tremaine  v.  7re- 
maine. 

Information  filed,  without  recognizance  entered   into 
by  the  party,   is  ill,   but  the  court  cannot  take  it  off  the 
file  ;  when  once  a  thing  is  on  the  file,  it  cannot  be  taken 
off  without  an  a£l  of  parliament ;   no,  not  by  confent  of 
parties  ;  as  in  the  cafe  of  Dr.  Widdrington  on  a  manda- 
mus, the  college  made  a   very  fcandalous  return,  and  to 
which  he  and  the  college  agreed  ;  and  then  they  moved 
to  take  the  return  off  the  file,  but  the  court  refufed  it, 
i  faying,  it  could  not  be  done  without  an  a£t  of  parlia- 
ment ;  only  they  ordered  a  vacat  to  be  entered  thereupon; 
I  that  in  this  cafe  the  method  may  be,  to  enter  the  irregu- 
'  larity  on  the  roll,  Vi\t\\3L  cejfet  procejfus  fuperinde.  Sed  cur. 
advtfare  vult.     12  Mod.  155.  Mich.  9'W.  3.  The  King 
V.  Lambert. 

If  a  bill  againfl  an  attorney  be  filed  irregularly,  it  may 
be  taken  off  the  file.  Per  cur.  12  A4od.  164.  Hill.  9 
W.  3.  in  cafe  of  Broadwaite  v.  Blackerby  and  Perkins. 

iriHfCtlUn  and  iTUtCtlim,  A  ferny  ground,  i  InJ. 
fol.  4.   b.   Ubi  filices  crefcunt, 

i^ilioIttiS  is  properly  a  little  fon,  alfo  a  godfon,  and  a 
nephew.      Cowell,  edit.  1727. 

i*-iIKaIc.    See  ^otljale  and  iFtrtale, 

i?litrutn,  Fellrum,  A  covering  for  the  head  made  of 
coarfe  wool,  not  wove,  but  cottened  together  ;  a  hat, 
a  felt.     Cow  el.  edit.    1727. 

iFiltim  aciuae,  Is  the  thread  or  middle  of  a  ftream, 

where  a  river  parts  two  lordfhips  ; Et  habebunt  ijias 

buttas  ufque  ad  filum  aquas  pradiSla.  Ex  Reg.  priotat.  de 
Wormly,  f.  3.  .a.  Vide  etiam  Mon.  Angl.  i  par.  fol.  390. 
a.  Et  de  mahemio  fa£lo  in  groffis  navibus  in  medio  alti  fill 
groffarum  ripariarum,  &c.  Rot.  Pat.  4  H.  6.  m.  i  r. 
par.  2.  Et  totam  illam  partem  nemoris  fui  qua  eji  inter 
filum  aquae  de  Ebroc.  is"  filum  aqua;  de  Tame.  Reg.  de 
Leic.  in  Bibl.  Cot.  fo.  2.  Et  pla.  Cor.  Mich.  18  Ed.  i. 
Rot.  56.  Haut  file  du  mer ;  the  high  tide  of  the  fea. 
Rot.  Pari  \j  H.  4..  n.  bi,     Cowell,  edit.  1727. 

Jfintittunt,  (i.  e.  Tempus  quo  agri  fimantur,  or  dung- 
ing time)  'Tis  mentioned  in  the  Monajlicon,  i  torn.  pa. 
256.  Percepit  prior  4  acras  frumenti  is?  5  avencs  in  cul- 
iuris  poji  fimitium,   ex  liberatione  fervientis. 

iFtmO^ate,  {i.e.  Fimare^  to  dung)  Terra  fabuhnofa 
fimo  puro  non  fimoretur.      Fleta,  lib.  2.  c.  76.  par,  3. 

i?tnarp.    See  315Iomarp. 

^inietff,  mentioned  in  (tat.   18  Ed.  t,.  Jiat.  r.  and 

14  R.  2.    c.  10.    feem  to  be  all  one  with  thofe  whom 

L  ,  now 
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now  we  C3\\  fearchers .  See  17  R.  2.  cap.  5.  I  //.  4-  c. 
13.  and  31  H.b.  c.  5.  They  are  tmployed  for  the 
difcovery  of  goods  imported  or  exported,  without  paying 
cuft'in. 

i*inC,  (Finis,)  Ts  a  formal  or  reremonious  conveyance 
of  iai\ds  or  tenements;   or,  (as  A^-'y*  ^^it'^  'it.  Fines,  feSl. 
25.)  of  any  thing  inheritable,   being  in  ej]}  tempore  finis, 
to  the  end   to  cut  off  all   controverfies.     The  fame  IVcft 
in   his   2  Par.  Symbol.  Jea.  I.    thus  defines  it,  To  be  a 
covenant    made   before  jurtices    and    entred   of    record. 
But  Glanvill  more  properly  thus,    lih.    8.    cap.  I.     Finis 
eji  amicabilis  compofitio  y  final  is  Concordia  ex  covfenfu  W  U- 
ctntia  Domini  Regis  vel  ju/iiciariorurn.      And  lib.  g.   c.  3. 
Talis  Concordia  finalis  dicitw,  eo  quod  finem  impsnit  ne^otio, 
adeo  lit  neutra  pars  litigantium  ah  eo  de  catero  poterit  recedere. 
And   BraSiony  lib.   5.   cap.  28.   num.  7.    thus,    Finis  idea 
dicitur  finalis   conccrdia,   quia  imponit  tinem  Htibus  y  e/t 
txceptio  peremptoria.    The  author  of  the  New  Terms  of  the 
Law  defineth  it  to  be  a  final  agreement,  had  between  per- 
fons  concerning  any  lands  or  rent,  or  other  things  whereof 
any  fuit  or  writ  is  between  them  hanging  in  any  court. 
See  the  Neiv  Book  of  Entries.,  verba  Fines,   and    the    27 
Ed.  I.  ft.  I.  cap.  I.     This  fne  is  of  fo  high  a   nature, 
that   BraSlon,    lib.  5.    cap.    7.    num.  3.    faith   of  it   thus. 
Item   immediate  pertinet  ad  Rcgem  querela    fin'S   fa^i  in 
curia  Domini  Regis  ^  non  objetvati,  U  eft  ratio  quia  nemo 
poteft  finem  inteipretare,  nifi  ipfe  Rex\  in  cujus  curia  fines 
fiunt.      The   Civilians   would   call    this    folemn   contraff, 
Tranfaifionem  judiciolem  de  re  immobili,  becaufe  it  hath  all 
the  properties  of  a  tranfadtion,   if  it   be  confidered  in  the 
original   ufe.      IVefemb.  Parat.   tit.   de  Tranfaif.      For   it 
apt-eareth  by  the  writers  of  the  Common  law  before  re- 
cited, that   it  is   nothing  but  a  compofition   or   concord 
acknowledged,  and   recorded   before   a  competent  judge, 
touching  fome  hereditament,  or  thing  immoveable,   that 
before  was  in  controverfy  between  the  parties  to  the  fame 
concord  :  And  that  for  the  better  credit  of  the  tranfa^lion, 
being  fuppofed   to  be  made  in  the  prefence  of  the  King, 
becaufe  it  is  levied  in  his  court  ;  and  therefore  doth  it  bind 
•women  covert  being  parties,  and  others,   whom  ordina- 
rily the  law  difables  to  tranfa£t,  only  for  this  reafon,  that 
all    piefumption  of  deceit  or  evil  meaning  is  excluded, 
where  the  King  and  his  court  of  juflice  are  fuppofed  to 
be  privy  to   the  aft.      Originally    the  ufe  of  this  fnal 
concord  was   inftituted   and  allowed,  in   regard  that  hy 
the  law,    and  ancient   proceedings,    no  plaintifF  (giving 
real  fecurity  de  clamor e  fuo  profequendo)  could  agree  without 
licence  of  the  court  :  So   that  fnes  have  been  anciently 
levied   in   perfonfl  affions,  and   for  no  greater  a  fum  <  f 
money  than  1 1  /.      But  fubtilty  of  wit  and  reafon  hath  in 
time  wrought  other  ufes  of  this  concord,  which   in  the 
beginning   was  but  one,  viz.   to  fecure  the  title  that  any 
man  hath  in  his  pofTcflion  againll  all  men;  to  cut  cfF en- 
tails, and  with  more  certainty  to  pafs  the  interell  or  title  of 
anv  land  or  tenement,  though  not  controverted,  to  whom 
we  think  good,  either  for  years  or  in  fee:   Infomuch,  that 
the  pafTing  of  a  fine,  in  fome  cafes,   now  is  but  mera  fflio 
juris,  alluding  to  the  ufe  for  which  it  was  invented,  and 
fuppofing  a  doubt  or  controverfy,  where  in   truth  none 
is  ;  and  fo  not  only  to  work  a  prefent  prefcription  againlt 
the  parties  to  the  concord  or  fine,  and  their  heirs,   but 
within  five  years  againlt  all  others,  not  exprefly  excepted, 
(if  it  be    levied   upon  good   confideration,   and   without 
covin)  as  women  covert,  perfons  under  one  and  twenty 
years  of  age,  prifoners,  or  fuch  as  be  out   of   the  realm 
at  the   time    when    it    was    acknowledged.       This  fne 
haih   in    It    five    efTential  parts;     I.  The   original   writ 
taken  out  againft  the  conufor.      2.  The  King's  licence, 
giving  the  parties  liberty  to  accord,  for  which  he  hath  a 
fne  called  7he  King's  Jilver,  being  accounted  a  part  of  the 
revenue  of  the  crown.      3.  The  concord    itfelf,    which 
thus  beginneth,  jind  the  agreement  is  fuch,  bfc.     4.  The 
note  of   the  fne,    which   is  an   abftraifl  of    the   original 
concord,  and  beginneth  in  this  manner,   Between  R.  com- 
plainant, and  S.  and  E.  his  wife  deforciants,  is c.      5.   The 
foot  of  the  fine,   which   beginneth  thus:    This  is  the  fnal 
agreement,  made  in  the  court  of  the  Lord  the  King  at  JVeft- 
minfter,  from  the  day  of  E after  in  fifteen  days,  in  the,  ijfc. 
4 


F     I     N 

fo  that  the  foot  of  the  fine  includeth  all,  containing  the 
day,  year,  and  place,  and  before  what  jultice  the  con- 
cord   was  made.      Co.   vol.   6.    fol.  38,  39.    Taye's  cafe. 
1^ h\s  fine  is  eahtr  ftngle  or  double.      A  fingle  fine  is  that 
by  which  nothing  is  granted  or  rendered   back  again  by 
the  conufees  to  tne  conufors,  or  any  of  them.     A  double 
fine  containeth  a   grant   or  render  back  again,    either  of 
fome  rent,  common,  or  other  thing  out  of  the  lanJ,  or 
of  the  land  iifelf  to  all,  or  fome  of  the  conufors  for  fume 
eflate,   limiting  thereby  many  times  remaindeis  to  ftran- 
cer?,    who   are    not    named    in   the   writ    of   covenant. 
U'eft,  ubi  fup.  ft£f.  2r.      Again  ;  a  fine  is  from  the  efFedt 
divided  into  a  fine  executed,  and  a  fine  executory.     A  fine 
executed,  is  fuch  z  fine,  as  of  its  own  force  giveth  a  pre- 
fent poflVflion  (at  the  leaft  in  law)  unto  the  conufse,  fo 
that  he  needeth  no  writ  of  habere  facias  feifmam  for  the 
execution  of  the  fame,  but  may  enter;  of  wh;ch  fort  is  a 
fine  fur  cognizance  de  droit  come  ceo  qui  il  ad  de  fon  done, 
that  is,  upon  acknowledgment  that  the  thing  rr.entioned 
in  the  concord  be  jus  ipfius  cognizati  lit  ilia  qua  idem  hahet 
de  dono  cognitoris.      Weft.  fe6t.  51.     And   the  reafon  of 
this  feemeth  to  be,  becaufe  th\s  fine  pafTeth  by  way  of  re- 
leafe  of  that  thing,  which  the  conufee  hath  aheady  (at 
leaft  by  (uppafition)  by  virtue  of  a  former  gift  of  the  co- 
nufor.    Co.  Rep.  lib.  3.  fol.  89.      Cafe  of  fines,  which  is, 
in  very  deed  the  fureft  fine  of  all.    Fines  executory  ste  fuch 
as  of  their  own  force  do  not  execute  the  pofTeflion  in  the 
conufees,  as  fines  fur  conufance  de  droit  tantum,  fines  fur 
dones,    grant,   releafe,    confirmation,    or   render  ;    for    if 
fuch  fines  be  not  levied,   or  fuch  render  made  unto  them 
who  are  in  pofTeflion  at  the  time  of  the  fines  levied,   the 
conufees  mult   needs  fue  writs  of  habere  facias  feifmam^ 
according  to  their  feveral  cafes,  for  the  obtaining  of  their 
pofTefliotis,  except   at  the  levying  fuch  executory  fines, 
the  parties  unto  whom  the  eftate  is  by  them  limited,  be 
in  pofliffion  of  the  lands  pafled  thereby  :  for  in  this  cafe 
fuch  fines  do  enure  by  way  of  extinguifhment  of  right, 
not  altering  the  eftate  of  pofiefTion  of  the  conufee,  but 
perhaps  bettering  it.     JVift,  ubi  fupra,  feci.  20.     Touch- 
ing the  form  of  thefe  _y7/i/t'i,   we  confiJer,  upon  what  writ 
or  action  the  concord   is   to  be  made,  arid  that  is  mofl 
commonly  upon  a  writ  of  covenant;  and  then  firfl  there 
mutt  pafs  a  pair  of  indentures  between   the  conufor  and 
conufee,   whereby  the  conufor  covenmtetb  with  tiie  co- 
nufee, to  pafs  a  fine  unto  him   of  fuch  or  fuch  things, 
by  a  day  fet  down:    And   thefe  indentures,  as  they  aie 
firft  in  this  proceeding,   fo  they  are  fa'd  to  lead  ihe  fine  i 
upon   this  covenant,   the  writ  of  covenant  is  brought  by 
the  conufee  againft  the  conufor,  who   hereupon  yieldeth 
to  pafs  the  fine  befote  a  judge;  and   fo  the  acknowledg- 
ment being  recorded,   the  conufor  and   his  heirs  are  pre- 
fenily  concluded,    and  all,   (trangers   not  excepted,  after 
five  years  once  paffed.     If  the  writ  whereupon  the  fine 
is  grounded  be  not  a  writ  of  covenartt,  but  a  warrantia 
chartte,  or  a  writ  of  right,  or  a  writ  of  mefne,  or  a  writ  of 
cultoms   and    fervices  ;    for  all    thefe  fines   may  alfo   be 
found,   tVeJi,  (ubi  fupra,  feci.  23.)   then  this  form  is  ob- 
ferved,  the  writ   is  ferved  upon  the  party  that  is  to  ac- 
knowledge the  fine,  and  then  he  appearing,  doth  accor- 
dingly.    See  Dyer,  fol.  179.  num.  46.       fines  are  now 
levied  in  the  court  of  Common   Picas  at  Wejhninjler,  m 
regard  of  the  folemnity  thereof,  ordained  by  the  (latute 
of  18  EJ.  I.  before  which  time  they  were  fometimes  le- 
v'ed  in  the  county-courts,  courts-barons,  and  in  the  Ex- 
chequer,  as  may  be  feen  in   Origines  Juridiciales  iff  ahbt, 
Plowden  fays  there  were  fines  levied  before  the  conqueft'. 
Fulbec   fays    he   has   k^n   the  exemplification   of  one  of 
Henry  the  Firft's   time  ;    Dugdale,  none   till  Henry  the 
Second.     Coivell,  edit.  1727. 

A  fine  is  an  agreement  of  the  parties  on  record,  by 
which  lands  are  trarsferred  from  conufor  to  conufee,  with 
or  without  a  render;  ai.d  this  is  efteemed  a  conveyance 
of  greater  fecurity  than  a  feoffment,  or  the  inveftiture  by 
livery,  being  not  only  equivalent  to  the  notoriety  of  li- 
very, but  having  the  conftant  and  undoubted  credit  of  a 
court  of  record  to  protecft  and  fupportit;  and  this  far- 
ther convenience  and  fecurity,  that  it  does  not  only 
transfer  the  right  of  the  vendor,  and  all  claiming  under 

him., 
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him,  but  likewlfe  extinguiflies  the  right  of  others  who 
omit  to  make  their  claim  in  due  time.  2  Bac.  Mr. 
520. 

Fines  feem  originally  to  have  been  invented  and  allowed 
of  for  different  ends  and  purpofes,  than  they  are  now 
applied  to  ;  for  they  were  at  firft  no  more  than  a  friendly 
compofition  and  determination  of  the  matters  in  debate 
between  the  demandant  and  tenant  in  the  lord's  court ^ 
and  this  way  of  compofing  differences  was  eafily  admitted 
in  thofe  days,  becaufc  the  fuitors  of  the  court,  who  were 
judges  of  all  fuits,  weie  by  thefe  amicable  compofitions 
the  fooner  difmiffed  from  their  attendance  at  the  court; 
nor  did  the  lord  of  the  manor  fuffer  by  them,  becaufe  on 
thefe  agreements,  the  parties  litigating  paid  him  a  fine  for 
his  (ongt  de  accorJer,  as  they  do  to  the  King  at  this  day, 
which  was  equivalent  to  amercements,  which  were  paid 
him  in  adverfary  fuits.      2  Bac.  Abr.  520,  521. 

From  an  obfervation  of  the  pecuhar  benefit  and  fe- 
curity  from  fines,  and  from  the  countenance  and  encou- 
ragement they  received  from  the  courts  of  juflice,  men 
began  to  engage  themfelves,  and  oblige  each  other  by  co- 
venants to  compofe  their  differences;  and  they  were  the 
eafier  drawn  into  this  amicable  way,  becaufe  it  was  not 
attended  with  the  ufual  expences  of  adverfary  fuits,  which 
being  generally  profecuted  with  warmth  and  animofity, 
by  the  parties  litigating,  muft  necefTarily  involve  one  or 
both  parties  into  difficulties,  which  fuch  friendly  compo- 
iitions  are  free  from;  and  the  judges,  confidering  thefe 
agreements  as  the  publick  afts  of  the  court,  allowed  them 
fome  fan<Sion  with  their  own  judgments  ;  and  hence  they 
came  to  be  improved  into  that  ufeful  and  common  affu- 
rance  which  we  find  them  to  be  at  this  day,  as  they  ffand 
upoi!  the  (tatutes  of  4  H.  7.  cap.  24.  and  the  32  H.  8. 
2  Bac.  Abr.  521. 

1.  "The  feveral  forts  of  fines  ;  and  of  the  feveral  parts 
tf  a  fine,  and  when  they  begin  to  operate. 

2.  Of  what  things  a  fine  may  be  levied,  and  by  what 
name. 

3.  IVho  may  levy  fines ;  and  of  taking  conufance  by  dedimus. 

4.  Statutes,  with  notes  and  adjudications  upon  them,  con- 
cerning the  manner  of  levying  fines ;  exceptions  to  fines  ;  non- 
(laim  of  fines  ;  who  Jhall  be  bound  by  fines  levied,  and  their 
operation  in  barring  the  ijfue  in  tail. 

S-  Of  the  operation  of  a  fine  in  barring  grangers,  or  thofe 
who  have  but  an  uncertain  inter eji,  as  a  term  for  years  or 
barely  an  equitable  inTereft. 

6.  The  remedies  given  to  flrangers  by  claim  and  entry  for 
the  prefervation  of  their  rights  ;  and  of  erroneous  fines,  and 
the  manner  of  revet  ft' g  them. 

1.  The  feveral  kinds  of  fines  ;  and  of  the  feveral  parts  of 
m  fine,  and  when  they  begin  to  operate. 

There  are  two  forts  of  fines,  vi%.  one  executed,  and 
the  other  executory.  Executed;  that  is,  where  the' pre- 
fent  eftate  pafL-th  unto,  or  is  fuppofcd  in  the  conufee  • 
for  foi-i>  a  fine  is  a  feoffment  of  record,  as  this  fine  come 
ceo,  01  fur  rcleafe,  or  confirmation,  ot  fur  furrender  ;  exe- 
cutory, as  when  no  eftate  is  vefled  in  the  conufee,'  until 
it  be  executed  by  entry  or  a£lion  ;  as  fines  fur  grant  & 
render  by  the  conufee,  wh  ch  muft  be  made  upon  a  fine 
come  ceo,  or  fur  releafe,  bfc.  or  other  fine  whicli  is  exe- 
cuted ;  or  otherwife  the  conufee  could  not  make  any 
grant  and  render  of  that  land,  isfc.  which  he  had  not 
2  Inji.  513.  It  is  not  called  executed,  becaufe  the  conufee 
is  in  poffeffion;  but  becaufe  the  fine  is  executed  between 
the  partie'i  ;  fo  that  the  conufee  cannot  fue  execution 
becaufe  the  fine  itfelf  is  fuppofed  to  be  executed.  A  fine 
is  not  called  executory,  becaufe  the  fine  does  not  fuppofe 
any  execution,  but  the  conufee  may  execute  it,  either  by 
entry  or  by  fcire  facias.     Co.  R.  on  Fines  4. 

Of  fines  there  are  four  kinds:  ift,  A  line  fur  co<rn!- 
zance  de  droit  come  ceo  que  il  ad  de  fin  done,  i.  e.  upoit  an 
acknowledgment  of  the  right  of  the  cognifee ;  as  that 
Which  he  had  of  the  gift  of  the  cognifor.     It  is  a  fingle 
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f  fine,  and  admits  the  poffeffion  fat  leaft  in  law)  of  the 
lands,  by  virtue  of  a  feoffment  or  former  gift  of  the  coo  . 
nifor,  and  works  by  way  of  releafe  ;  a  fee-fimple  pafliiv' 
without  the  word  heirs,  and  nothing  being  rendered  back 
to  (he  cognifor.  This  is  the  principal  and  fureft  fii.e, 
and  is  a  fine  executed,  fo  that  the  cognifee  may  piefently 
enter.     Ifood's  Infl.  240. 

2dly,  A  fine  yj/r  done,  grant  £3"  render;  which  is  a 
double  fine,  (being  in  a  manner  two  fines,  vi%.  a  fine yir 
cognisance  come  ceo,  bfc.  and  a  fine  fur  concffit,  tff.)  and 
where  the  cognifee,  after  a  releafe  and  warranty  made  to 
him  by  the  cognifor,  doth  grant  and  render  back  to  the 
cognifor,  the  lands,  is'c.  limiting  oftentimes  thereby  re- 
mainders to  flrangers  not  named  in  the  writ,  if  the  party 
is  in  poffeffion ;  this  fine  is  executed,  oiherwife  he  muft 
enter,  or  have  the  writ  of  habere  facias  feifinam,  i^c. 
Wood's  Jnjl.  240. 

3dly,  A  fine  fur  cognisconce  de  droit  tanium ;  which  is 
commonly  ufed  to  pafs  a  reverfion.  It  may  be  expreffed 
in  fuch  fines  that  the  particular  eftate  is  in  another,  whom 
the  cognifor  is  willing  (hould  have  the  reverfion.  Some- 
times it  is  ufed  by  tenant  for  life,  to  make  a  grant  and 
releafe  to  him  in  reverfion.  In  a  fine  fur  cognizance  de 
droit  tantum,  the  cognifee  hath  a  freehold  in  law  in  him 
before  he  enters.     Wood's  Inft.  240. 

4thly,  A  fine  fur  concejftt  is,  where  the  cognifor  is  feifed 
of  the  lands  contained  in  the  fine,  and  the  cognifee  hath 
no  freehold  therein,  but  it  paffeth  by  the  fine.  It  is  com- 
monly ufed  to  grant  away  eftates  for  life  or  years.  And 
if  the  cognifees  are  nut  in  poffeffion,  they  muft  enter,  or 
have  a  writ  of  habere  facias  feifinam,  &c.  Wood's  hft, 
240. 

There  are  five  forts  of  fine?,  of  which  three  are  exe- 
cuted, viz.  fur  conufance  de  droit  come  ceo,  i^c.  fur  releafe, 
and  fur  furrender;  and  two  executory,  viz.  fur  conufance 
de  droit  tantum,  and  fur  grant  and  render.  Fines  upon 
furrender  are  either  exprefsly  fo,  or  amounting  to  a  fur- 
render.  A  fine  upon  exprefs  furrender,  is  when  the  leffee 
for  life,  or  for  another's  life,  or  tenant  in  tail  after  poffi- 
bility,  tenant  in  dower,  or  by  the  curtefy,  by  fine  fur, 
render  their  eftates  to  him  in  reverfion;  and  the  form  of 
the  fine  is  fuch  in  effea,  as  the  fine/«r  conufance  de  droit ; 
faving  that  thefe  words,  furfum  reddidit  are  in  the  fine 
upon  furrender,  and  the  claufe  of  the  warranty  omitted. 
Co.  Read,  on  Fines,  4,  5. 

All  fines  are  either  executed,  as  fines  fur  conufance  de 
droit  come  ceo,  bfc.  fines  fur  releafe,  and  unts  fur  furrender ; 
or  executory,  as  fines  fur  conufance  de  droit  tantum,  and 
fur  grant  ^  render  ;  the  fine  fur  conufance  de  droit  tantum 
feems  to  be  the  moft  ancient;  for  the  conufance  Le  ng  in 
the  place  of  the  judgment,  which  was  always  executory 
in  adverfary  fuits,  the  demandant  was  obliged  to  follow 
the  rules  of  the  law,  and  lue  out  execution  ;  but  in  time 
when  thefe  fines  became  the  common  and  heft  way  of 
purchafing,  the  purchafer,  to  prevent  the  trouble  or  fuing 
out  execution,  had  feifin  given  him  b\  livery  in  the 
country,  and  for  his  farther  affurance  obliged  the  vendor 
by  covenant,  to  levy  a  fine;  and  thus  the  fine  y»r  conu- 
fance de  droit  come  ceo,  t^c.  came  in  ufe,  which  fuppofes  a 
precedent  gift,  by  which  the  conufee  was  put  into  pof- 
feffion, and  confequently  there  needed  no  execution  of 
what  he  had  already.     Co.  Reading  4. 

This  fine  come  ceo,  isfc.  is  moft  commonly  ufed,  being 
the  fureft  for  the  purchafer  ;  in  which  it  is  to  be  obferved, 
that  this  fine  and  that  de  droit  tantum  convey  a  fee  fimple 
to  the  conufee,  without  words  of  inheritance;  for  wheia 
the  conufor  acknowledges  the  land  to  be  the  right  of  the 
conufee,  'tis  repugnant  and  contradictory  to  his  own  ac- 
knowledgment, to  claim  any  rigfit  or  intereft  to  the 
land  in  reverfion  or  remainder ;  befides,  in  every  judg- 
ment a  fee-fimple  was  recovered,  and  the  conufance 
coming  in  lieu  of  the  judgment  muft  neceffarily  import 
as  much,  unlefs  the  exprefs  acknowledgment  of  the 
parties  qualify  it.     Co.  Litt.  q.  b.     Co.  Reading  4,  7, 

Upon  a  fine  fur  conufance  de  droit  come  ceo,  (sfc.  the  co- 
nufor can't  relerve  a  rent,  becaufe  the  conufance  fup- 
pofing  a  precedent  gifr,  he  can't  charge  the  inheritance 
which  he  has  given  intirely  away ;  and  fo  the  reddendum 
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comes  too  tate  whtfn  the  fine  has  mentioned  before  an 
abfolute  precedent  gift,  without  any  fncb  claufc  of  rC- 
verfion.      Bn.  tit.  Fine,  30.      2  Roll.  Abr.  18, 

A  fine  fur  conufance  de  droit  come  ceo,  (sfc.  can't  be  le- 
vied to  two  and  their  heirs  ;  for  the  end  of  fines  beirtg 
not  only  to  fettle  the  pofleflion  for  ihe  prefent,  but  for 
ever,  the  admitiance  of  fuch  a  fine  would  not  anfwer  the 
end  ;'  befides  the  uncertainty  which  of  the  conufees  fhould 
furvive  and  enjoy  the  land,  the  fine  itfelf  can't  operate 
according  to  the  limitation;  for  the  furvivor,  by  the 
privilege  of  jointenancy,  fhall  enjoy  the  whole,  and  for 
ever  exclude  the  heirs  of  the  other  conufee;  befides,  the 
fine  being  equivalent  to  a  judgment,  ought  to  decide  and 
fettle  the  right  of  the  fee.      i  Roll.  Abr.  19.    Co.  Reading 

5.  9. 

For  the  former  reafon  the  judges  will  not,  or  at  leaft 
ought  not,  to  admit  of  a  fine  upon  condition,  becaufe 
fuch  a  fine  does  not  pofitively  determine  and  fettle  the 
right  of  the  fee,  it  being  uncertain  whether  the  conufee 
will  enjoy  the  land  according  to  the  fine,  fince  that  de- 
pends upon  the  performance  or  non-performance  of  the 
condition ;  but  my  Lord  Coke  tells  us,  that  if  fuch  fines 
be  admitted  by  the  judges  they  are  valid  and  (hall  ftand ; 
the  rule,  quod  fieri  non  debet  fed  faSium  valet,  obtaining 
in  this  cafe ;  becaufe  fines  being  the  private  agreement 
and  concord,  it  were  to  trifle  with  the  authority  of  the 
King's  courts,  which  ever  ought  to  be  preferved  facred, 
to  fuffer  either  party  to  recede  from  their  contra£l,  after 
their  folemn  compofition  acknowledged  on  record,  and 
received  in  the  mofl  folemn  manner  by  the  judgment  and 
decifion  of  a  court  of  juftice.  5  Co.  38.  b.  2  Roll.  Mr. 
18.     Bro.  in.  Fines,  S-     Co.  Reading  ^. 

A.  makes  a  leafe  for  life,  and  afterwards  grants  the 
reverfion  by  fine  to  B.  for  life,  the  remainder  in  tail ;  in 
a  quid  juris  damat  againft  the  leflee,  he  would  have  fur- 
rendered  to  the  conufee,  referving  a  rent  during  his  life, 
but  the  court  refufed  it  j  for  had  this  furrender,  with 
the  refervation  of  the  rent,  been  admitted,  it  might 
have  happened  that  the  rent  would  not  continue  accord- 
ing to  the  limitation  of  the  fine ;  for  if  the  grantee  of 
the  reverfion  died  before  the  tenant  for  life,  the  remain- 
der-man in  tail  fliould  hold  the  land  difcharged,  and  the 
tenant  for  life  could  not  enjoy  the  rent  as  long  as  the  fine 
gave  it ;  but  if  in  this  cafe  the  lefTee  had  furrendred  to 
the  grantee  for  his  own  life,  with  a  refervation  of  a  rent, 
this  might  have  been  admitted,  for  this  is  no  abfolute  fur- 
render  ;  and  each  party  may  enjoy  what  the  fine  gave 
him,  according  to  the  feveral  limitations  thereof.  Co, 
Reading  5. 

If  there  be  leflee  for  life,  the  remainder  for  life,  and  the 
lefTee  levies  a  hnt  fur  conufance  de  droit  to  him  in  remain- 
der, this  enures  by  way  of  furrender;  becaufe  by  -this 
fine  he  only  acknowledges  all  the  right  he  has  in  the  land 
to  belong  to  him  in  remainder;  but  if  the  leflee  had  le- 
vied a  fine,  i^c.  to  him  in  remainder,  it  had  been  a  for- 
feiture of  both  their  eftates,  and  he  in  reverfion  might 
enter  immediately  ;  and  the  reafon  of  the  difference  is 
this,  the  fine  fur  conufance  de  droit  come  ceo,  &c.  aWays 
grafps  a  fee-fimple,  which  paflTes  by  the  precedent  gift,  as 
the  fine  fuppofes ;  but  the  fine  fur  conufance  de  droit  tan- 
turn  only  conveys  all  his  right,  which  is  intended  all  he 
can  lawfully  pafs  away.      Co.  Reading  5.     5  Co.  9,  ic6. 

If  A.  feifed  in  fee,  as  heir  of  the  part  of  the  mother, 
and  he  and  his  wife  levy  a  fine  to  A.  and  B.  with  war- 
ranty, and  A.  and  B.  by  the  fame  fine  grant  and  ren- 
der to  the  hufband  and  wife  in  tail,  remainder  to  the 
heirs  of  the  hufband  ;  though  it  was  urged,  that  the  feifin 
of  the  conufee  was  fiftitious,  and  that  nothing  was  al- 
lowed by  t'ne  fine,  yet  refolved,  that  the  conufee  was 
more  than  a  bare  inftrument,  and  that  the  eftate  was 
once  in  him  ;  and  that  the  fine  and  render  is  a  convey- 
ance at  Common  law,  and  the  render  makes  the  conufor 
a  new  purchafer,  as  much  as  a  feoffment  and  re-infeuff- 
inent  at  Common  law.     1  Sali.  337. 

The  firft  part  of  a  fine  is  the  original  writ,  and  with- 
out this  the  fine  is  erroneous,  and  may  be  reverfed  for 
error  in  B.  R.  this  being  abfolutely  neceflary  to  bring 
the  parties  within  the  jurifdidtion  of  the  court ;  and 
though  at  this  day  the  original  is  generally  a  writ  of  co- 
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vcnairt,  yet  fines  are  taken  on  all  writs  in  which  bndj 
are  demanded,  or  are  to  be  charged,  or  which  any  way 
relate  to  them  ;  for  the  hw  having  provided  difFtrcnc  re- 
medies for  the  feveral  grievances  of  the  fubjedl,  'twas 
but  reafonabie  in  the  judges  to  allow  of  thefc  compofi- 
tions,  whatever  method  the  injured  perfon  took  to  re:o- 
ver  his  right.  Co.  Reading  3,  10.  Plow.  394.  2  Ril. 
Abr.  14.      2  Inji.  510.     5  Co.  38. 

The  praflice  now  is  for  the  conufor  to  make  the  co- 
nufance, and  acknowledge  the  fine,  before  any  original  fued 
out  ;  and  this  has  (o  far  obtained,  that  the  judges  have 
refolved  fuch  fines  flaould  ftand,  though  the  conufor  died 
before  the  writ  of  covenant  was  taken  out ;  but  in  thefe 
cafes  the  originals  were  fued  out,  and  made  returnable, 
as  of  a  term  precedent  to  the  conufance,  for  they  arc  fiill 
neceflary  to  make  the  fine  a  perfefl  and  complete  con- 
veyance, though  for  the  greater  expedition  they  have 
allowed  of  this  variation  from  the  ancient  courfe.  i 
H.  7.  9.     Hob.  330.     Vent.  47. 

If  in  a  ivarrantia  charta  agalnfl  B.  to  warrant  one 
acre,  if  he  levies  a  fine  of  that  acre  and  another,  the 
fine  operates  to  convey  only  all  his  right  in  that  acre  he 
is  called  to  defend,  for  the  other  was  not  mentioned  in 
the  original.     Co.  Reading  10.     2  Rol,  Abr.  16. 

Hence  it  is,  that  if  the  conufance  be  of  the  manor  of 
Dale,  the  conufee  can't  make  a  render  of  the  manor  of 
Sale  ;  or  if  the  conufance  be  of  the  third  part,  the  ren- 
der can't  be  of  the  whole  ;  becaufe  the  court  can  deter- 
mine the  right  only  of  tiiat  abo'^t  which  the  parties  con- 
tended, and  the  conufee  demanded  in  his  original ;  but 
if  the  conufor  acknowledges  all  his  right,  6j°f.  to  the 
demandant,  for  which  conufance  he  grants  and  renders 
the  land  to  the  conufor  for  life ;  or  if  he  grants  a  com- 
mon in  the  land,  or  fo  many  loads  of  wood  off  it,  this 
is  a  good  fine;  becaufe  the  determination  is  wholly  of 
the  thing  in  difpute,  one  party  taking  the  property, 
and  the  other  a  profit  arifing  from  it,  and  comprehended 
in  the  original,  for  which  the  thing  in  difpute  was  brought. 
2  Rol.  Abr.  15,   16. 

Therefore  if  the  grant  and  render  had  been  of  a  rent 
de  novo,  that  had  been  good  ;  becaufe  the  rent  ifluing  out 
of  the  land  muft  be  implied  in  a  demand  of  the  land; 
and  confequently  the  concord  and  agreement  of  the  par- 
ties is  received  and  allowed  for  that  only  which  they  liti- 
gated.    2  Rol.  Abr.  15.     Co.- Reading  11.      1  Injf.  514. 

As  nothing  can  pafs  by  the  fine  but  what  is  exprefled 
or  implied  in  the  covenant,  fo  no  one  can  take  an  imme- 
diate eftate  by  it  who  is  not  mentioned  in  the  writ  of 
covenant,  becaufe  none  can  have  any  benefit  from  the 
judgment  of  the  court  that  is  not  judicially  before  it,  and 
fues  for  it,  yet  a  grant  and  render  may  be  made  to  a 
ftranger  in  remainder  ;  but  the  reafon  is,  becaufe  the 
render  being  only  a  confideration  for  the  conufance,  a 
remainder  hmited  to  a  ftranger  may  be  as  much  a  confi- 
deration to  the  conufor,  a<  if  the  whole  eftate  had  been 
given  to  himfelf ;  but  there  muft  be  an  immediate  eftate 
given  back  to  the  conufor,  becaufe  the  render  ex  vi  ter^ 
mini  implies  that  it  muft  return  to  him.  Co.  Reading  8. 
2  Ill/I.  514,      Bro.  tit.  Fines  ill. 

When  the  patties  are  judicially  before  the  court  by 
original,  the  counfel  for  the  conufee  appears  with  the 
pracipe  and  concord,  which  is  in  nature  of  a  declaration, 
fetting  forth  the  conufance  which  ought  to  be  made  by  the 
tenant  in  the  writ,  after  hi-  appearance  is  recorded,  then 
follows  his  conufance,  which  is  no  more  than  an  acknow- 
ledgment, that  the  manor,  or  other  lands,  i^c.  contained 
in  the  writ,  belong  of  right  to  the  demandant,  as  land 
which  he  hath  of  the  gift  of  the  tenant,  with  a  generd 
releafe  and  warranty  to  the  conufee  and  his  heirs.  When 
this  conufance  was  taken  they  went  originally  to  the  trea- 
fury,  but  now  by  tlje  5  H.  4.  they  itop  with  the  cuftos 
brevium,  who  records  it;  thai  ftatute  providing,  th.it  all 
the  paits  of  the  fine  ftiall  remain  in  the  fafe  cuftody  of 
the  chief  clerk  of  the  C.  B.  before  the  chirographer  has 
them  out  of  court ;  the  ucfign  of  the  afl  being  thereby  to 
prevent  the  mconvenience  which  frequently  happened  by 
the  imbezilment  of  fines,  when  they  lay  only  in  the 
hands  oi  the  treafurer  and  chirographer,  either   by  their 

connivance 


FIN 

connivance  or  negligence.     5  H.  4.  c.  14.     5  Co.  39.  h. 
2  5/V.  55. 

The  next  and  moft  material  thing  confiderable  in  a  fine 
is  the  King's  filver  ;  this  is  entred  On  the  writ  of  covenant, 
and  gives  it  the  force  and  efFeft  of  a  fine,  and  is  gran- 
ted to  the  King  pro  Vicentia  concordandl,  or  conge  de  accor- 
der,  in  compenfation  of  the  amercements,  and  other  fines, 
which  became  due  on  judgments  and  nonfuits;  in  adver- 
fary  fuits,  this  is  always  paid  by  him  who  talces  the  fee- 
fimple  by  the  fine,  and  on  the  entry  of  it  on  the  cove- 
nant, the  fum  given  is  expreffed,  together  with  the  plea, 
and  between  whom,  with  mention  of  the  land  for  which 
it  is  given.      2  InJ}.  511.     5  Co.  39. 

It  is  likewife  called  the  poft-fine,  in  refpeft  of  the  pre- 
mier fine  in  the  Hanaper,  which  is  due  to  the  King  on 
the  original,  and  is  greater  or  lefs  in  proportion  to  that  ; 
for  it  is  as  much  as  the  premier  fine,  and  half  as  much 
more  ;  as  if  the  premier  fine  be  6i.  8  d.  this  is  jo  j.  2 
7;7/7.  511. 

From  the  entry  of  this  the  fine  is  obligatory,  and  be- 
gins to  operate  ;  and  from  thenceforth  the  fine  (hall  ftand, 
though  either  patty  die  before  the  other  parts  are  recor- 
ded.     2/b/?.  511.     5  Ci7.  39.    Dyer  1^0.     ^Mod.  1^0. 

But  if  the  conufor  dies  before  the  King's  filver  be  en- 
tred, the  fine  is  voidible,  and  may  be  reverfed  by  a  writ 
of  error  ;  becaufe  this  being  given  pro  Ikentia  concordandl., 
the  agreemsnt  of  the  parties  is  not  to  be  admitted  as  the 
judgment  of  the  court  till  it  be  paid  and  entered,  and  con- 
fequently  if  the  conufor  dies  before  that  be  done,  the  fine 
is  erroneous,  as  a  judgment  given  in  an  adverfary  fuit 
after  the  death  of  one  of  the  litigating  parties  ;  but  this 
is  to  be  undeiftood  with  this  diftinflion,  that  where  it 
appears  by  the  record  itfelf,  that  the  King's  filver  was 
paid  after  the  death  of  the  conufor,  there  the  fine  is  er- 
roneous ;  but  where  after  the  conufance  made  the  conu- 
for dies  before  tiie  King's  filver  is  paid,  and  after  his  death 
the  filver  was  paid  and  entered  on  a  writ  of  covenant 
returnable  the  term  preceding  his  death ;  as  if  baron  and 
feme  make  conufance  before  commiffioners  the  26:h  of 
March,  the  feme  dies  the  day  following,  and  upon  a  writ 
of  covenant  made  returnable  the  Hilary  term  preceding, 
the  King's  filver  was  entered  as  of  that  term,  and  the 
fine  was  adjudged  to  ftand  ;  for  where  there  does  not  ap- 
pear an  error  on  the  face  of  the  record,  the  judges  in  fa- 
vour to  fines,  which  fo  much  ftrengthen  men's  titles,  and 
quiet  their  pofleflions,  have  always  fupported  them,  and 
would  not  fufier  the  entering  the  King's  filver,  after  the 
parties  death,  to  be  examined,  when  it  appeared  by  the 
record  itfelf,  that  the  fine  was  completed,  as  a  fine  of 
the  term  preceding  the  death  of  the  conufor.  2  Injl.  511. 
2  Vent.  47.      Hob.  330. 

The  other  parts  of  the  fine  are  the  foot  and  note  of 
it ;  the  foot  of  the  fine  runs  thus,  Hac  eft  finalh  concor- 
dia  fa51a  apud  IVejlm.  in  curia  domini  regis,  ijfc.  and  men- 
tions the  day,  year  and  place,  and  before  what  jullices 
the  conufance  was  taken.     5  Co.  39.     Co.  Reading  3. 

The  note  of  tlie  fine  is  no  more  than  a  docket  taken 
by  thechirographer,  from  which  he  tranfcribes  the  inden- 
tures, which  are  delivered  to  the  party  to  whom  the  co- 
nufance was  made;  and  when  this  is  done,  the  fine  is 
faid  to  be  ingrofll-d.     5  Co.  39.     2  lift.  468.     F.  N.  B. 

'47- 

A  fine  was  thus,  Hac  efl  finahs  concor dia  faila  in  curia 

regis  apud  Wcftm.  a  die  Saniii  Michaelis  in  tres  feptiman' 
anno  decimo  lyillielmi  Tertii  coram  Thorn.  Trevor,  iSc.  tSf 
po/iea  in  craft.  Sandce  Trinitat.  I  Anna  concejf.  i£  recordat' 
coram  iifdem  jufticiar' ;  fo  that  the  concord  of  the  fine 
was  ofone  term,  and  the  recordat.  of  another  term  follow- 
ing, and  the  queftion  was,  of  which  term  this  fliould  be 
faid  to  be  a  complete  fine  ;  and  it  was  held  to  be  a  fine 
of  the  term  in  which  the  concord  was  made,  and  that 
the  Concordia  fa£la  in  curia  is  the  complete  fine,  i 
Salk.  341. 

2,  Of  what  things  a  fine  may  he  levied,  and  hy  what 
name. 

Regularly  a  fine  may  be  levied  of  any  thing,  whereof  a  | 
pracipe  quod  rtddat  or  faciat  lies,  as  the  writ  of  cuftoms  I 
Vol.  II.  N«>.  74. 
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and  fervices ;  or  vnhereoi  7^  pracipe  quod  permittat,  as  to 
have  common,  a  way,  &c.  or  to  be  (hort,  where  pracipe 
quod  teneat  doth  lie,  as  the  writ  of  covenant  to  levy  a 
fine,  and  the  like.      2  Inft.  513. 

But  in  ancient  times  fines  were  levied  of  other  things, 
than  will  be  at  this  day  allowed  ;  and  yet  thofe  fines  fhail 
be  holden  now  as  available,  as  they  were  taken  to  be, 
when  they  -witx^  levied.     2  Inft.  513. 

Tenant  in  tail  of  a  rent  or  common  levies  a  fine  with 
proclamations;  it  is  very  clear  that  the  ifllies  ftialj  be  bar- 
red thereby  ;  per  IValmJley  J.  2  Z,^.  158.  21  Eli-z..  C. 
B.  in  the  cafe  of  Scgar  v.  Sainton.  Jenk.  275.  pi.  96. 
Of  a  leafe  for  years  the  fine  is  void  as  to  any  ftran- 
gers  ;  for  a  freehold  muft  be  in  the  cognizor,  or  cogni- 
zee  ;  however  it  may  be  good  betwixt  the  parties  by  v.'ay 
of  eftoppel,  fo  as  to  conclude  them.     Wood's  Inft.  242. 

A  fine  cannot  be  levied  of  money  agreed  to  be  laid 
out  in  a  purchafe  of  lands  to  be  fettled  in  tail.  But  a 
decree  can  bind  fuch  money,  equally  as  a  fine  alone  could 
bind  the  land  in  this  cafe,  if  bought  and  fettled.  Per 
cur.     Wins' s  Rep.  130.  Mich.  17  10.   Benfon  v.  Benfon. 

Of  an  annuity  to  a  man  and  his  heirs,  no  fine  can 
be  levied.  Parliament  Cafes  i.  Arg. — Becaufe  it  is  a 
thing  perfonal.  Arg.  3.  in  cafe  of  The  King  v.  Lord 
Pur  beck. 

A  fine  may  be,  and  ufually  is,  levied  of  fhares  in  the 
New  River  Water.  xJVms'sRep.  128.  Pafch.  1723, 
Drybutter  v.   Bartholomew. 

Fines  may  be  levied  of  all  things  in  being  which  are 
inheritable,  whether  ecclcfiaftical,  and  made  temporal, 
or  temporal ;  as  of  an  advowfon,  redlory,  portion  of 
tithes,  i^c.  of  an  honour,  manor,  barony,  leer,  mef- 
fuage,  dove-houfe,  garden,  orchard,  land,  meadow, 
pafture,  wood,  underwood,  office,  fifhing,  warren,  fair, 
toll,  waifs,  ftrays,  iifc.  rent,  common,  a  hundred,  t^c. 
And  as  fines  may  be  levied  of  things  in  pofleffion,  fo  may 
they  be  levied  of  a  remainder  or  reverfion,  or  of  a  light 
in  futuro,  or  of  a  poffibility.     Wood's  Inft.  242. 

So  of  a  way.  Denjh.  R,  of  Fines  15.  So  of  a  free 
chapel.  Ibid.  Not  of  a  court  baron  or  piepowders. 
Ibid.  They  are  leviable  of  all  things  whereof  a  pracipe 
quod  reddat  lies.  We/i's  Symbol,  f  25.  Co.  R.  on  Fines. 
S.  P.  And  of  fome  things  whereof  no  pracipe  lies,  as 
of  pafture  for  two  oxen,  Co.  R.  on  Fines  u.  cites  4 
Ed.  4.  2.  27  H.  8.  12.  So  of  an  office.  Ibid,  cites 
19  A/f.  12.  So  of  common  of  pafture.  Ibid.  So  of  a 
way  in  a  quod  permittat.  Ibid,  cites  2  Ed.\\.  13.  So  of. 
rent  newly  created.  Ibid,  cites  22  Ed.  4.  So  of  effo- 
vers,  houfebote,  haybote,  plowbote,  and  firebote.  Denjh. 
R.  of  Fines  14.  So  of  an  office  in  effc.  Den/}}.  15.  So 
of  a  bailiwick,  or  wardfhip  of  a  foreft.  Ibid.  So  of 
any  profit  apprender,  which  is  certain  j  but  where  it  is 
uncertain,  as  common  fans  number,  i^c.  Such  things 
cannot  be  granted  by  fine,  becaufe  finis  finem  litibus  im- 
ponit,  and  that  cannot  be  where  the  thing  is  not  certain. 
Ibid.  It  may  be  of  fo  many  loads  of  bufhes  in  fee,  or 
for  life,  to  be  taken  annually  in  fuch  a  wood.  But  then 
this  muft  be  in  ejfe,  and  one  of  the  parties  pofTefled 
thereof  befoie  the  fine.  Ibid.  Weft.  Symb.  f.  25.  cites 
42  Ed.  3.  7.  44  Ed.  3.  45.  Co.  R.  on  Fines  ix.  cites 
27  H  8.   12. 

A  manor  may  pafs  by  the  name  of  a  tenement,  Br. 
Fines,  pi.  66.  cites  9  Ed.  4.  6. 

The  thing  of  which  a  fine  is  to  be  levied,  ought  to  be 
in  effe  at  the  time  of  the  fine,  and  expreffed  in  the  fine  di- 
re(5tly,  or  by  implication.  Br.  Fines,  pi.  97.  cites  18 
E.  4.  22. 

As  where  the  writ  is  quod  teneat  conventionem  de  tali 
terra  ;  there  upon  conufance  of  right  of  the  land  by 
him  to  another,  the  other  may  grant  and  render  a  rent, 
common,  bfc.  for  it  is  implied  ;  becaufe  it  is  iffuing  out 
of  the  fame  land  as  is  in  the  writ.  Br.  Fines,  pi.  97. 
cites   18  Ed.  4. 

An  honour  may  pafs  by  the  name  of  a  manor,  or  by 
its  proper  name  ;  as  De  honor e  de  Tickhill,  or  De  manerio 
de  Tickhill.      Weft.  Symb.  f.  26. 

It  fufficeth  alfo  to  demand  a  manor  by  its  proper 
name,  without  naming  tiie  town  wherein  it  lieth  ;  for 
it  may   be  out    of  any   town,    or  extend    into    feveral 

towns 
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towns  and  counties,  as  De  manerh  de  D.  cum  perthm- 
iiis ;  yet  it  feems  beft  to  expreTs  all  the  feveral  towns  into 
which  it  extendeth  ;  as  De  manerio  de  S.  aim  pertinentiis 
in  D.  £5f  E.  Weft.  Symb.  f.  26.  cites  19  Ed.  4.  fo.  9. 
a.  43  Ed.  3.  fo.  9.  a.  Brad.  lib.  4.  c.  31.  fedt.  3. 
9  Ed.  4.  fol.  61.  9.  a.  16.  a.  17.  b,  11  H.  7. 
fo.  22.   b.  49. 

A  caftle  or  an  hundred  may  be  parcel  of  a  manor, 
and  pafs  by  the  name  of  the  manor,  whereof  they  are 
parcel,  26  4/!  54.  and  one  manor  may  be  parcel  of 
another,  2  Ed.  3.  fol.  36.  And  a  caftle  may  be  deman- 
ded by  its  proper  name,  as  De  caflello  de  B.  cum  perti- 
nentils,  I  Ed.  3.  fo.  4.  And  an  hundred  may  be  de- 
manded by  itfelf,  as  De  hundredo  de  S.  27  H,  6.  fo. 
2.     Weft.  Symb.  feft.  26. 

A  chapel  or  an  hofpital   muft   be  demanded   by   the 
name  of  a  mefluage.    ^Fe/l.  Symb.  feSf.  26.  cites  B.  Aff.  2. 
Molend'tnum   is  good,    without   adding    ventrkicum   or 
aquatlcum;  albeit  the  latter  be  more  ufual,     JFe/i.  Symb. 
feSl.  26.  cites  \i,Ed.  3.  13. 

Of  a  reverfion  by  the  name  of  the  land,  or  otherwife. 
Well's  Symb.  fe£l.  26.  cites  43  Ed.  3.  22. 

Land  is  to  be  demanded  by  the  certain  meafure  of  the 
fuperficial  quantity  thereof,  hida,  carucata,  bovata,  vir- 
gaia,  acta,  rcda  terra.  And  in  like  manner,  bofcus, 
fubbofcus,  bruera,  mora,  juncaria,  marifcus  iS"  alnetum,  to" 
bufcaria,  may  be  demanded  by  the  number  of  acres 
thereof.      \b  AJf.  c^.     Weft.  Symb.  fea.  26. 

Turbary  may  be  demanded  by  the  name  of  a  moor. 
Weft.  Symb.  fea.  26. 

Houfe-bote,  hay-bote,  and  plow-bote  may  be  de- 
manded by  the  name  of  eftovers  :  thus,  De  rationabili 
eft  over  io  in  bofcis,  viz.  in  decern  acris  bofcl  ipfiui  A.  in  D. 
l^c.      Weft.  Symb.  feif.  26. 

Parfonages,  reftories,  advowfons,  vicarages,  or  tithes 
impropriate,  pafs  not  by  the  name  de  advocatione  ecclefia, 
but  de  reSloria  ecclefia,  de  S.  cum  pertinentiis.  But  when 
it  is  only  of  a  prcfentation,  it  muft  be  de  advocatione  ec- 
clefia de  S.  and  not  cum  pertinentiis.  Weft.  Symb.  feSi. 
26. 

If  an  entire  manor,  or  mefluage,  or  other  entire  thing 
be  divided  or  parted,  and  after  a  fine  is  to  be  levied  of 
fome  of  the  parts  of  the  thing  fo  fevered,  then  muft  not 
the  fine  be  de  medietate,  or  quarta  parte,  or  other  part  of 
the  manor,  mefluage,  or  other  thing ;  but  fuch  part  muft 
be  demanded  by  the  name  of  the  whole  thing.  Weft. 
Symb.  /  26. 

So  if  a  meflTuage  and  20  acres  of  land  be  parted  into 
two  parts  ;  the  fine  of  the  one  part  muft  be  de  uno  mef- 
fuagio  is'  decern  acris  terra,  bfc.  and  not  de  medietate  unius 
meJfuagU,  y  20  acrarum  terra;  for  the  things  now  divi- 
ded from  the  reft,  are  now  become  whole  things  by  them- 
felves,  tho'  lefs  in  quantity  than  the  whole  was  before 
divifion  made  thereof.  If  a  thing  be  twice  named  in  a 
writ  of  covenant,  it  hurteth  not,  as  a  manor  and  a  hun- 
dred, parcel  of  the  fame  manor.  Weft.  Symb.  f.  26. 
cites  27  H.  8.  2. 

A  fine  was  levied  de  duobus  tenementis,  and  for  that 
reafon  was  reverfed  ;  for  the  word  tenement  does  not  com- 
prehend any  certainty  ;  for  it  takes  in  mefluage,  land, 
meadow,  pafture,  iSc.  and  whatfoever  lies  in  tenure; 
and  it  will  pafs  rent  or  common,  Le.  188.  Trin.  31 
£//z.  B.  R.  Steed  v.  Caurtneys. 

A  manor  in  reputation,  which  is  not  a  manor  in  truth, 
does  not  pafs  by  the  name  of  a  manor  in  a  fine  or  reco- 
very;  for  they  are  grounded  on  original  writs,  which 
ought  to  be  certain,  and  not  to  be  taken  by  intendment; 
but  otherwife  of  a  grant,  or  feoffment  ;  for  there  the 
intent  of  the  parties  fliall  help  it.  Noy  7.  Johnfon  v. 
Heydon. 

A  fine  of  land  will  not  be  a  bar  of  rent ;  aj  leflee  for 
life,  remainder  for  life  of  rent ;  the  firft  lefTee  purchafeth 
the  land,  and  levies  a  fine  of  that ;  this  fliall  not  bind 
him  in  remainder  of  the  rent ;  per  Winch  J.  2  Brownl. 
155.  in  the  cafe  of  Bicknell  v.  Tucker,  cites  Palmer'% 
cafe,  and  Smith  and  Stapleton's  cafe. 

If  tenant  in  tail  of  any  office  levies  a  fine  of  land  be- 
longing to  the  office,  this  fhall  bind  his  ilTue  ;    yet  the 
land  was  not  intailed,  but  the  office ;  per  Hobart  Ch.  J. 
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2  Roll.  R.  500.   Hill.  22  Jac.  in  the  cafe  of  Follotl  v. 
Sanders. 

A  fine  may  be  levied  of  a  fliare  in  the  New  River 
water,  by  the  defcription  of  fo  much  land  aqua  coopert'. 
iWms's  Rep.  128.  Pafch.  1723.  Drybutterv.  Bartholomew. 

3.  Who  may  levy  fines ;  and  of  taking  conufance  by  de 
dimus. 

And  here  it  muft  be  firft  obferved,  that  whatever  legal 
defefls  may  be  in  the  conufor,  if  the  judge  admits  his 
conufance,  the  fine  fliall  ftand  in  all  cafes,  except  that  of 
an  infant,  tho'  the  judge  omits  a  very  neceflary  part  of 
his  duty  in  not  rejedling  fuch  fines.  Co.  Reading  8. 
2  Inft.  515. 

The  principal  defefts  are  either  want  of  difcretion  and 
underftanding,  as  in  infants,  ideots  and  perfons  of  non- 
fane  memory,  or  want  of  pov/er,  as  femes  covert.  Co. 
Reading  8. 

As  to  fines  levied  by  an  infant,  tho'  ftri(31y  fpeaking 
all  contrails  made  by  infants  are  in  their  own  nature  void, 
becaufe  a  contraft  is  an  zSi  of  the  underftanding,  which, 
during  their  infancy,  they  are  prefumed  to  want;  yet 
civil  focieties  have  fo  far  fupplied  that  defei3,  and  taken 
care  of  them,  as  to  allow  them  to  contrad  for  their  be- 
nefit and  advantage,  with  power  to  recede  from  and  va- 
cate it  when  it  may  prove  prejudicial  to  them  ;  now  the 
method  to  fet  afide  fuch  a  contrail  muft  be  by  matter  of 
equal  notoriety  with  the  manner  in  which  it  was  made; 
and  therefore  if  an  infant  levies  a  fine,  which  is  no  mote 
than  his  own  agreement  recorded  as  the  judgment  of  the 
court,  he  muft  reverfe  it  by  writ  of  error,  and  this  muft 
be  brought  during  his  minority,  that  the  court  of  B.  R. 
may  by  infpeiSion  determine  the  age  of  the  infant;  but 
the  judges  by  adjun£ia  may  in  fuch  cafes  inform  them- 
felves  by  witnefTes,  church-books,  ^c.  2  Bac.  Abr.  526. 
Co.  Lit.  380.^.  Moor  76.  2  Roll.  Abr.  15.  Bro.  tit. 
Error.  Bro.  tit.  Fines,  74,  79.  2  Inft.  482.  2  Bulft. 
320.      12  Co.  122. 

If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine  for 
his  nonage,  and  after  infpeilion  and  proof  of  infancy  by 
witneffes  dies  before  the  fine  is  reverfed,  his  heir  may  re- 
verfe it;  becaufe  the  court  having  recorded  the  nonage 
of  the  conuzor,  ought  to  vacate  his  contrail  when  he 
appeared  to  be  under  a  manifeft  difability  at  the  time  he 
entered  into  i;.  Co.  Lit.  380.  h.  Moor  884.  An  infant 
acknowledged  a  fine,  and  the  conufees  omitting  to  have 
the  fine  ingrofled  till  he  came  of  age,  in  order  to  prevent 
the  infant  from  bringing  a  writ  of  error,  }et  the  court, 
upon  view  of  the  conufance  produced  by  the  infant,  and 
upon  his  prayer  to  be  infpeiled,  and  his  age  examined, 
recorded  his  nonage,  to  give  him  the  benefit  of  his  writ  of 
error,  which  he  muft  otherwife  lofe,  his  nonage  deter- 
mining before  the  next  term.      Moor  74. 

As  to  ideots  and  lunaticks,  it  is  necefTary  to  diftinguifli 
between  their  ails  done  in  pais,  and  thofe  folemnly  ac- 
knowledged on  record  ;  tho'  the  law  is  clear,  that  in 
neither  cafes  are  they  admitted  to  difable  themfelves,  for 
the  infecurity  that  may  arife  in  contrails  from  counterfeit 
madnefs  and  folly,  but  their  heirs  and  executors  may 
avoid  fuch  ails  in  pais  by  pleading  the  difability;  becaufe 
if  they  can  prove  it,  it  muft  be  prefumed  real,  fince  no- 
body can  be  thought  to  counterfeit  it,  when  he  can  expeil 
no  benefit  from  it  himfelf.  4  Co.  124.  Co.  Lit.  247. 
Bro.  tit.  Fait,b2.    Cro.  Eliz.  398,  622.     F.N.B.  202. 

But  neither  the  lunatick  himfelf,  nor  his  heir,  can 
vacate  any  ail  of  his  done  in  a  court  of  record  ;  and 
therefore  if  a  perfon  non  compos  acknowledges  a  fine,  it 
fliall  ftand  againft  him  and  his  heirs;  for  tho'  the  judge 
ought  not  to  admit  of  a  fine  from  a  man  under  that  dif- 
ability, yet  when  it  is  once  received,  it  (hall  never  be 
reverfed,  becaufe  the  record  and  judgment  of  the  court 
being  the  higheft  evidence  in  the  law,  prefumes  the  co- 
nufor, at  that  time,  capable  of  contrailing ;  and  there- 
fore the  credit  of  it  is  not  to  be  contefted,  nor  the  record 
avoided  by  any  averment  againft  the  truth  of  it.  4  Co, 
124.      2  Inft.  483.      Bro.  tit.  Fines,  75.      Co.  Lit.  2^^. 

So  it  is  in  the  cafe  of  a  fine  levied  by  an  ideot,  it  Ihall 
ftand  againft  him  and  his  heirs ;  for  no  averment  of  ideocy 
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can  vacate  the  fine,  nor  will  any  office  finding  him  an 
ideot  a  nativitate  be  fufficient  to  reverfe  the  fine,  for  that 
were  to  leflen  the  credit  of  judgments  in  courts  of  record, 
by  trying  them  by  other  rules  than  themfelves.  2  Jntl. 
193.  4  C«».  124.  tf.  lib.  b.  Bro,  in.  Fines,  ys.  Co. 
Lit.  247. 

And  as  fines  ought  not  to  be  taken  from  lunaticks  and 
ideots,  fo  neither  from  old  doting  men  who  have  loft  the 
ufe  of  their  reafon ;  but  if  they  be  weak  or  infirm  thro' 
age  and  ficknefs,  that  will  be  no  fufficient  caufe  to  refufe 
them.     Weft,  Fines,  feif.  4. 

As  to  feme  coverts,  from  the  intermarriage  the  law 
Jooks  upon  the  hufband  and  wife  but  as  one  perfon,  and 
therefore  allows  of  but  one  will  between  them,  which  is 
placed  in  the  hufband  as  the  fitteft  and  ableft  to  provide 
for  and  govern  the  family,  and  therefore  gives  him  an 
abfolute  power  over  her  chattels  perfonal,  to  difpofe  of  as 
he  pleafes,  without  her  confent ;  but  as  to  her  real  eftate, 
the  law  hath  thought  fit,  that  no  aft  of  his  (hall  prejudice 
her  or  her  heirs  in  it,unlefs  Qie  join  with  him  by  fome  mat- 
ter of  record,  and  on  examination  teftify  her  affent  to  fuch 
difpofition.  10  Co.  42.  t.  43.  a.  2  Inft.  510.  I  Sid. 
II.      I  Roll.  /fbr.  347. 

But  thofe  books  which  fay,  that  a  fine  (hall  not  bind 
a  woman  under  coverture  unlefs  (he  be  examined,  muft 
not  be  underflood  as  if  it  were  in  her  power  to  reverfe 
the  fine  for  want  of  her  examination,  but  they  are  to  be 
underftood  in  this  fenfe,  that  the  judge  ought  not  to  re- 
ceive a  fine  from  a  feme  covert  without  examining  her, 
left  it  (hould  not  proceed  from  her  own  freedom  and 
choice;  but  if  fuch  a  fine  be  once  admitted,  and  recorded 
without  any  examination,  tho'  the  judge  has  omitted  a 
very  neceftary  part  of  his  duty,  yet  the  fine  (hall  ftand, 
and  neither  the  feme  nor  her  heirs  (hall  be  admitted  to 
aver  that  (he  was  not  examined  ;  for  that  were  to  lefTen 
the  credit  of  the  judgment  of  the  courts  of  juftice,  which 
is  the  higheft  evidence  of  the  law.     2  Bac.  Abr.  527. 

The  ftatute  of  15  £.  2.  called  The  Statute  of  Carlijle, 
introduced  the  dedimus,  which  is  a  fpecial  commiffion, 
granted  out  of  Chancery,  to  certain  perfons  therein 
named,  to  take  the  conufance  of  fuch  perfons,  as  thro' 
age  or  ficknefs  are  not  able  to  appear  in  court  in  perfon. 
iBac.  Abr.  527. 

By  this  ftatute,  no-body  can  be  a  commiffioner  but  the 
judges,  and  two  or  one  of  them,  by  the  confent  of  the 
reft,  may  receive  the  conufance;  and  if  there  go  but 
one  of  them,  he  (hall  t;:ke  with  him  an  abbot,  a  prior, 
or  a  knight,  a  man  of  good  fame  and  credit ;  and  writs 
of  error  have  been  allowed  to  reverfe  fines,  where  the  co- 
nufance hath  not  been  taken  before  fuch  perfons.  Bro. 
tit.  Fines,  120.  F.  N.  B.  i\b.  But  the  prefent  pradtice 
falls  fhort  of  the  order  this  ftatute  prefcribes,  and  it  is  now 
fufficient  if  one  of  the  commiffioners  be  a  knight,  or  the' 
neither  be  knight,  if  one  of  the  judges  of  the  C.  B.  gives 
his  allocatur  to  the  caption,  by  which  great  abufes  have 
happened  in  taking  of  fines.     2  Bac.  Abr.  527. 

By  the  cuftom,  the  chief  juftice  of  C.  B.  may  take 
conufances  any  where  out  of  court,  and  certify  the  fame 
without  any  dedimus ;  and  if  a  ferjeant  hath  a  patent  to 
be  C.  y.  he  mav  take  conufances  without  a  dedimus  before 
he  is  fworn.     Co.  Reading  10,     Cro.  Eliz.  469. 

If  a  fine  be  levied  to  one  of  the  juftices  of  C.  B.  and 
the  faid  juftice  takes  the  conufance  of  the  fine,  'tis  void 
quia  judex  in  propria  caufa.     Co.  Reading  10. 

If  the  dedimus  be  directed  to  two  jointly,  and  the  co- 
nufance is  taken  by  one  only,  the  fine  is  erroneous  ;  for 
where  two  are  inverted  with  a  joint  power,  it  can't  by 
any  conftruftion  from  the  commilfion  be  executed  by  one 
only.     Cro.  Eliz.  240. 

The  dedimus  contains  the  fubftance  of  the  writ  of  co- 
venant, and  therefore  muft  bear  tefte  after  it,  otherwife  it 
is  error,  and  muft  be  figned  by  the  Lord  Keeper  or  Chief 
Juftice,  or  by  fome  of  the  juftices  of  the  circuit  where 
the  lands  lie.  F.  N.  B.  146.  Cro.  Eliz.  677,  740. 
Ct.  Reading  10.  Bro.  tit.  Fines,  lit.  I  Roll.  Abr.  794. 
Dyer  220. 

If  the  commiffioners  refufe  to  certify  the  conufance  to 
the  court  in  convenient  time,  which  is  a  year  and  a  day, 

urtiorari  is  to  be  awarded  againft  them,  comprehending 
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the  fubftance  of  the  dedimus,  and  how  they  have  taken 
the  conufance,  and  commanding  them  to  certify  it;  and 
if  they  (hall  omit  to  do  it,  then  an  alias,  a  pluries,  and 
attachment  (hall  iflue  againft  them.      F.  N.  B.  147. 

If  the  commiffioners  die  before  the  conufance  be  cer- 
tified, their  executors  muft  certify  it  upon  certiorari  to 
them  dire£led,  and  upon  their  refufal,  like  procefs  lies  as 
in  the  former  cafe.     Co.  Reading  10.      F.  N.  B.  147. 

If  a  dedimus  be  awarded  to  take  the  conufance  ot  three 
feveral  perfons,  the  commiffioners  may  take  the  conufance 
frum  each  of  them,  and  at  feveral  times,  for  it  may  io 
happen  that  they  can't  meet  at  one  place  at  the  fame 
time;  and  if  the  commiffioners  return  the  conufance  but 
of  two  of  them,  they  may  rafe  the  name  of  the  third  out 
of  the  dedimus,  and  make  the  writ  of  covenant  agreeable 
to  it ;  for  fince  the  third  does  not  join,  it  can  be  no  pre- 
judice to  him  ;  and  therefore  it  were  unreafonable  that 
his  obftinacy  or  refufal  (hould  impeach  the  conufance  of 
the  other  duly  taken,  and  fo  prevent  their  amicable  com- 
pofition  of  their  difFerences.     Cro.  Eliz.  576,  577. 

A  dedimus  was  awarded  to  take  the  conufance  of  a 
fine  from  baron  and  feme,  and  the  feme  refufing  to  join, 
the  conufance  of  the  hufband  was  only  returned  ;  in  this 
cafe  the  court  ordered  a  new  dedimus  to  be  awarded,  but 
to  be  of  the  fame  date  with  the  former,  and  that  the  re- 
turn of  the  commiffioners  (hould  be  annexed  thereunto; 
for  the  refufal  of  any  one  of  the  conufors  can  be  no  reafon 
to  delay  or  hinder  another  to  transfer  his  right.  Cm. 
Eliz.  576,  577. 

The  court  of  C.  B.  ordered  the  revet fioner  to  profe- 
cute  an  information  againft  commiffioi  ers  for  taking;  co- 
nufance of  a  fine  of  an  infant.  Alich.  33  Car.  2.  C.  B. 
I  Lev.  36.  Hutchinfm\  cafe.  Per  North  and  Windham]. 
There  is  a  great  truft  repofed  in  the  commiffioners,  and 
they  are  to  inform  themfelves  of  the  party's  age,  and  a 
voluntary  ignorance  will  not  excufe  them.  Mod.  246, 
247.  Pajch.  29  Car.  2.  C.  B.  in  the  cafe  of  Barrow  v. 
Parrot. 

A  dedimus  potejlatem  was  direiEled  to  two,  and  one  of 
them  executes  it,  the  other  cannot  certify  it ;  for  the 
execution  of  it  ought  to  lie  upon  his  own  knowledge. 
Godb.  356.  Trin.  21  Jac.  B.R.  in  Leonard's  cafe. 

A  ded.  pot.  is  diredled  to  four,  to  take  a  fine  of  lands  in 
feveral  counties  ;  if  two  take  it  in  one  county  and  certif)', 
and  the  other  two  take  it  in  the  other  and  they  certify  ir, 
none  of  their  certificates  are  good.  Godb.  356.  per 
Haughton  J.  in  the  cafe  above. 

A  dedimus  potejlatem,  to  make  a  conufance  of  a  fine  is 
dire£led  to  J.  S.  knight,  and  he  takes  the  conufance,  and 
certifies  it  by  the  name  of  y.  S.  knight;  whereas  in 
truth  he  is  not  a  knight;  this  is  not  erroneous,  nor  af- 
fignable  for  error  that  he  is  not  a  knight ;  for  it  is  againft 
the  record.     yenL  280.  pi.  3. 

A  dedimus  was  directed  to  A.  B.  efquire,  and  was  re- 
turned by  A.  B.  knight,  and  held  good.  yen/^.  270. 
pi.  3.  cites  Arundcll  v.  Arundell.  Telv.  33.  S.  C.  Cro. 
E.  677.  Trin.  41  Eliz.  B.  R.  Cro.  yac.  ir.  Pafch. 
I  yac.  B.  R.  S.  C. 

Tho'  now  moft  fines  are  in  faft  taken  by  dedimus,  yet 
they  are  recorded  as  taken  in  court,  and  this  to  prevent 
queftions  about  captions.  Per  cur'.  \o  Med.  ^^.  Mich, 
10  Ann.  B.  R.  in  Lord  Say  and  Seal's  cafe. 

4.  Statutes,  with  notes  and  adjudications  upon  them,  con- 
cerning the  manner  of  levying  fines  ;  exceptions  to  fines  ;  non- 
claim  of  fines  ;  proclamations  of  fines ;  who  Jhall  be  bound 
by  fines  levied,  and  their  operation  to  bar  the  iJJ'ue  in  tail. 

Stat,  de  Finibus,  18  Ed.  I.  Jiat.  4.  (intitled.  The 
manner  of  levying  of  fines  :  What  things  be  requifite  to 
make  them  good,  and  who  are  bound  by  them.)  When 
the  original  is  read  in  the  prefence  of  the  parties  before 
the  juftices,  a  ferjeant  (hall  hy.  Sir  jujlice,  leave  to  agree: 
The  juftice  (hall  fay.  What  will  Sir  R.  give?  and  (hall 
name  one  of  the  parties.  Then,  when  they  are  agreed 
of  the  fum  of  money  to  be  given  to  the  King,  tiie  juftice 
(hall  fay.  Cry  the  peace  :  Then  the  ferjeant  (hall  fay.  Info- 
much  as  peace  is  licenfed  thus  unto  you  IF.  S.  and  A.  his  wife^ 
that  here  be,  acknowledge  the  manor  of  B.  with  the  appurte- 

nancil 
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names,  contaimd  in  the  writ,  to  be  the  right  of  R.  ai  that 
which  he  hath  of  their  gift  ;  To  have  and  to  hold  to  him 
and  to  his  heirs,  of  11^.  and  A.  and  the  heirs  of  A  as  in 
dcmefnes,  rents,  fcignories,  courts,  pleas  reliefs,  efcheats, 
mini  advowfons  of  church.-s,  and  all  other  franchijes  and 
free  cufioms  to  the  aforefaid  manor  appertaining  rendring 
yearly  to  N.  and  his  heirs,  chief  lords  of  the  fee  the  Jervice 
due  and  accu^med  for  all  fcrvices.  And  the  law  will  not 
LfFer  a  final  accord  to  be  levied  in  the  kings  court 
without  a  writ  original,  and  that  at  leaft  before  four 
iuftices  in  the  bench,  or  in  eyre,  and  not  e.fewhere,  and 
in  prefence  of  the  parties,  who  muft  be  of  fuil  age,  of 
good  memory,  and  oat  of  prifon.  And  if  a  man  .ed  wo- 
Ln  beone  of  the  parties,  then  (he  muft  be  fi,ft  exa- 
mined by  four  of  the  faid  juftices;  and  if  (he  doth  not 
afTent  thereunto,  the  fine  (hall  not  be  levied.  And  the 
caufe  wherefore  fuch  folemnity  ought  to  be  done  is,  be- 
caufe  a  fine  is  fo  high  a  bar,  of  fo  great  force,  and  of  fo 
Ihont^  a  nature  in  itfelf,  that  it  concludeth  not  only  fuc  . 
as  be'parties  and  privies  thereto,  and  their  heirs,  but  all 
other  people  of  the  world,  being  of  full  age,  out  of  pnfon, 
of  good  memory,  and  within  the  four  feas,  the  day  ot 
the  fine  levied  ;  if  they  make  not  their  claim  ot  their 
aaion  within  a  year  and  a  day  by  the  country. 

77y  juflice  Jlmll  fay,  J^hat  will  Sir  R.  give  F]  In  the 
old  editions  of  the  ftatutes  it  is  printCo%  IFhut  Juito  i>ir 
R  ?  which  is  not  reconcileable  with  any  meaning  what- 
ever This  »rofs  inaccuracy  was  correfled  by  Mr.  Lay, 
who'  altered  Tt  to  iVho  zvill  give  F  But  on  farther  conli- 
deration,  it  is  fubmitted  to  the  reader's  judgment  whe- 
ther the  above  tranll.tion.  What  '^iH  Sir  R  give  F  is 
not  nearer  to  the  t.ue  fenfc.  In  the  original  French  K  .s 
to  be  obferved,  that  the  pronoun  relative  que  is  uled, 
Que  donera  [inftead  of  durra,  as  it  is  in  all  the  editions 
fc^  2  Inf.  512.]  Sir  R.?  but  if  we  render  U  Who  will 
eive?  It  (hould  be  the  pronoun  perfonal  qui.  1  nere  is 
anoti.er  circumfiance  in  favour  of  this  tranflation,  which 
is  that  the  verb  nom.ra,  in  grammatical  order,  refers  to 
the  iuRice  who  names  the  party,  and  not  (as  Lork  Coke 
fuppofes)  to  the  pleader  or  ferjeant ;  who  mu(l  name  him 
if  the  cuellion  fiands  Who  F  Befide,  that  the  queftion 
mat  will  Sir  Robert  give  F  feems  more  natural  to  pre- 
cede the  next  fedion  ;  which  fuppofes  the  fum  given  to 
be  a'^recd  on,  in  confequence  of  that  queftion  :  And  it 
may ''be  added,  that  this  is  the  queftion  now  afked  on 
acknowledging  a  fine  at   bar.     i2#.  Stat.  vol.  9.  p.  1. 

of  Prcf  .      ,  - 

To  be  the  right  of  R.]  There  is  an  error  in  the  tranfla- 
tion of 'this  ftatute  in  all  the  editions  of  the  (tatutes  now 
extant;  wherein  the  conufors  are  made  to  acknowledge 
the  manor  of  B.  with  the  a^.purtenances,  to  be  the  right 
of  our  Lord  the  King,  which  he  hath  of  their  gift,  i^lc. 
whereas  it  ouoht  to  be  that  the  conufurs  acknowledge  the 
manor,  ^c  to  be  the  right  of  R.  that  is,  of  Sir  Robert, 
the  ronufee.      Id.  ih.  .  .  . 

Without  a  writ  original]  If  there  be  no  original  writ, 
yet  the  fine  is  not  void,  but  voidable  by  writ  of  error,     2 

Foil  j'ujliccs]  The  number  of  juftices  here  mentioned 
are  nut  requifite  at  this  day  ;  but  there  muft  be  above  the 
number  of  oni^.  And  therefore  a  fine  levied  before  Tboma 
Brian  milite  is'  ficils  fuis  jujliciariis  de  commum  banco  was 
not  good.  2  /«/?.  5  H,  5  '5-  4  ^-  7-  ^4-  ^««'^^..  ^hat 
it  foall  be  good,  though  levied  in  C.  B.  before  two  juftices 

only  there.  ,  ,     ,      ,  r  . 

And  not  elfewhere]  It  was  refolved,  that  a  fine  may  be 
levied  of  lands  in  ancient  demcfne  in  the  court  of  ancient 
demefne,  notwithftanding  this  ftatute  which  fays,  that 
fines  Ihall  be  levied  in  C.  B.  ts"  non  alibi.  For  th.s  fta- 
tute only  takes  away  the  validity  of  fines  levied  m  borough 
courts,  or  other  inferior  courts,  which  was  the  mifthiet  in- 
tended to  be  prevented  by  this  ftatute,  and  does  not  ex- 
tend to  courts  of  ancient  demefne  ;  for  it  would  be  un- 
reafonable,  that  they  (hould  be  barred  of  lev)  ing  fines  in 
C.  B.  (as  they  may  be  by  writ  of  difceit,  and  not  be 
able  to  levy  fines  in  their  courts  of  ancient  demefne.  And 
it  was  refolved,  that  fuch  fine  levied  in  ancient  demefne 
makes  a  didontinuance,  and  has  all  the  (.(Teas  of  a  fine 
levied  in  C.  B.  except  that  it  is  no   bar,  which  is  only 
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by  force  of  the  ftatute  of  4  H.  7.  Lutiv.  ySi.  Hunt  f. 
Burne  and  al'.  1  Salk,  340.  Hill.  1  Anne,  B.  R. 
S.  C. 

And  if  Jhe  doth  not  affent  thereunto]  But  if  the  fine  be 
received,  and  recorded,  the  feme,  or  her  heirs,  fnall  not 
be  allowed  to  aver  that  fl)e  was  not  examined,  nor  affented. 
2  I.. ft.  515. 

Such  as  be  parties']  2  Injl.  516.  Parties  are  thofe  that 
are  parties  to  the  original. 

And  privies]  Fiift,  this  is  to  be  be  iinderftocd  of  pri- 
vies in  blood ;  not  only  of  the  heirs  by  the  Common  law, 
which  ate  liere  named,  but  heirs  ly  the  cujloni,  here  com- 
prehended under  this  word  ('privies)  as  Borough  Engiijh, 
Gavelkind,  or  the  like,  which  claim  as  heirs  by  cultom, 
and  is  not  intended  of  privies  in  ejiate,  as  joint-tenants, 
the  donor  and  donee,  lelTor  and  lelTce,  or  the  like.  Al- 
fo,  th'S  is  to  be  underftood  of  privies  in  fucceffton,  as  bi- 
fliops,  abbots,  and  the  like. — Privies  fij,iify  thofe  that 
are  partakers,  or  that  have  any  intereft  in  any  aflion,  or 
thing  with  another,  or  any  relation  to  another.  Thefe 
are  either  privies  in  eftare,  as  donor  and  donee,  \tSor  and 
IcfTee,  joint-tenants,  i^c,  or  privies  in  blood,  as  the 
heir  to  the  anceflor,  or  between  coparceners ;  for  by  pri- 
vies in  blood,  privies  in  blood  inheritable  afe  to  be  under- 
ftood ;  privies  in  rcprefcntation,  as  executors  to  teflators, 
adminiftrators  to  inieflates  ;  piivies  in  tenure,  as  lord  and 
tenant,  isfc.  all  which  may  be  reduced  to  two  general 
heads,  (viz.)  Privies  in  deed,  and  privies  in  law;  privies 
only  in  eftate  are  not  to  be  underftood  here  ;  but  privies  in 
eftate  and  blood,  and  by  reprefeniation.  Privies  therefore, 
being  heirs  to  the  part  es,  are  bound  or  barred  prefently 
for  ever  by  a  fine  if  they  claim  the  fame  title,  that 
their  anceftors  had,  that  levied  the  fine,  whether  under 
impediments,  or  no;  for  thoiigh  tlje  ifTue  in  tail  is  under 
impediments  (as  within  age,  under  coverture,  non  compos 
mentis,  in  prifon,  or  beyond  fea,)  yet  fuch  ifTue  in  tail  is 
barred  ;  for  fuch  ifr^e  is  out  of  the  faving  of  the  4  H. 
7.   24.     Wood's  Iii/l.  244. 

The  words  parties  and  privies  are  to  be  underjlood  as 
to  n  fee-f.wplc,  as  the  ftatute  18  Ed.  i.  intended  them. 
Jenk.  192.  pi.  97.  See  2  Jo.  241,  (Jc.  in  Ld.  Darbfa 
cafe,  ace.  He  that  is  privy  in  blood  only,  and  not  in  ejlate 
alfo,  is  not  within  tliefe  ftatutes,  neither  (hall  he  be  bar- 
red by  the  fine.  As  if  lands  be  given  to  a  man,  and  the 
heirs  females  of  his  body,  and  he  hath  a  fon  and  a  daughter^ 
and  the  fan  levies  a  fine,  and  dies  without  iffue,  this  is  no 
bar  to  the  daughter  ;  for  though ihe  be  heir  to  his  blood, 
yet  fhe  is  nnt  heir  to  the  eftate,  nor  hath  (he  need  to 
make  her  conveyance  to  it  by  him  ;  but  if  the  father  bad 
levied  it,  it  would  have  been  otherwife.  3  vol.  R.  S.  L, 
215,  216.  cites  Trin.  21  Jac.  C.  B.  Godfreys  cafe. 
By  the  words  privies  and  ftrangets  in  the  ftatute,  if  te- 
nant in  tail  is  party  to  the  fine,  and  his  iffue  claims  per 
formam  doni,  yet  he  is  privy  ;  for  he  cannot  convey  himfelf 
as  heir  to  the  tail,  but  as  of  the  body  of  his  father,  which 
is  privity.  Br.  Fines,  pi.  109.  So  if  land  be  given  ta 
hufband  and  ivife  in  fpecial  tall,  the  remainder  to  the  right 
heirs  of  the  hufband  in  fee,  and  he  alone  levies  a  fine  with 
proclamations  of  it,  by  this  the  ilTue  in  tail  may  be  bar- 
red ;  for  he  cannot  otherwife  convey  himfelf  to  the  tail 
and  delcent,  than  as  heir  of  the  body  of  the  father  and 
mother.  3  vol.  R.  S.  L.  216.  cites  D.  3.  251.  and 
Br.  Fines   1C9. 

But  all  other  people  of  the  world]  In  thefe  words  are  in- 
cluded as  well  tenant  for  years,  tenant  by  JJatute  mer- 
chant and  flaple,  copyholders  and  cvjlomary  holders,  as  te- 
nants o\  freehold  and  inheritance,  if  they  be  out  of  pof- 
feffion  or  fcifin  at  the  time  of  the  fine  levied  ;  for  a  fine 
levied  by  a  fttanger  cannot  bar  him,  that  is  in  pofl^effion. 
And  albeit,  the  words  of  this  law  are  very  general,  yet 
do  they  not  abrogate  the  ftatute  of  W.  2.  De  donis  condi- 
tionalibus,  2  Inji.  5  17. — il  tenant  in  tail  levies  a pne  ;  this 
fine  bars  the  intail,  and  every  other  perfon  who  has 
right,  if  he  does  not  enter  and  claim  within  five  years 
afier  the  fine  and  proclamations ;  unlefs  fuch  pei/ons  be 
aided  by  fome  of  the  impediments  mentioned  in  the  fta- 
tute. By  all  the  judges  ui  England.  Jenk.  192,  pi.  97. 
cites  J9  H.  8.  6. 

Being 
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Being  of  full  age"]  By  this  aft,  if  any  flranger  was 
within  age,  or  in  prifon,  or  non  compos,  or  beyond  the 
feas,  at  the  time  of  the  fine  levied,  he  was  totally,  and  for 
ever  excepted  ;  fo  that  after  his  full  age,  coming  out  of  pri- 
fon, i^c.  he  or  his  heirs  need  not  make  any  claim.  2  Inft. 
5  i6.  Bit  this  is  altered  by  the  4  H.  7.  24.  Ibid,  in  marg. 

If  they  make  not  their  claim]  Though  the  words  are, 
if  they  make  not  their  claim,  yet  in  fome  cafes  tie 
right  of  one,  who  might  claim,  and  doth  not,  fhail  be 
preferved.  As  if  difleifor  be  difleifed,  and  the  fecond  dif- 
feifor  levy  a  fine;  in  this  cafe,  if  iht  firjl  dijfeifor  enter 
within  the  year,  this  (hall  preferve  the  right  of  the  dif- 
feifee,  becaufe  the  fiift  difleifor,  by  his  entry,  avoided  the 
whole  eftate  given  by  the  fine,  and  yet  the  difleifee 
might  have  entered  himfelf.     2  Inft.  518. 

27  Edw.  I.  c.  I.  (Intitled,  No  exception  to  the  fine  that 
the  demandant  was  feifed.  Fines  Jhall  be  openly  rend.)  f  I. 
Forafmuch  as  fines  levied  in  our  court  ought  and  do 
make  an  end  of  all  matters,  and  therefore  are  called 
fines,  principally,  where  after  waging  of  battail,  or  the 
great  aifife,  in  their  cafes,  ever  they  hold  the  laft  and 
final  place. 

Se£f.  2.  And  now  by  a  certain  time  pafled,  as  well  in 
the  time  of  King  Henry  of  famous  memory,  our  grand- 
father, as  in  our  time,  the  parties  of  fuch  fines,  and 
their  heirs,  contrary  to  the  laws  of  our  realm  of  ancient 
time  ufed,  were  admitted  to  adnul  and  defeat  fuch  fines, 
alleging  that  before  the  fine  levied,  and  at  the  levying 
thereof,  and  fmce,  the  demandants,  or  plaintiffs,  or  their 
ancedors,  were  always  feifed  of  the  lands  contained  in  the 
fine,  or  of  fome  parcel  thereof,  and  fo  fines,  lawfully  le- 
vied, were  many  times  unjuftly  defeated  and  adnuUed  by 
jurors  of  the  country  falfly  and  malicioufly  procured. 

Seii.  3.  We  therefore  intending  to  provide  a  remedy  in 
the  premifles  in  our  parliament  at  Wejhmnjier,  have  or- 
dained that  fuch  exceptions,  anfwers  or  inquifitions  of 
the  country,  (hall  from  henceforth  in  no  wife  be  admit- 
ted contrary  to  fuch  recognizances  or  fines.  And  fur- 
ther, we  will,  that  this  fiatute  (hall  as  well  extend  to 
fines  heretofore  levied,  as  to  them  that  (hall  be  levied 
hereafter. 

The  mifchief  before  this  ftatute  was,  that  when  the 
cenufance  de  droit,  &c.  was  made  to  him  that  had  never 
any  thing  before,  and  the  conufee  granted,  and  rendered  the 
fame  hack  again,  at  the  fame  inftant  to  the  conuzor  for 
life,  or  in  tail,  with  remainder  over  to  one,  who  always 
was  feifed,  and  in  poffeffion  of  the  land  ;  privies  (by  colour 
that  there  was  no  tranfmutation  of  poffeffion)  were,  againft 
law,  permitted  to  avoid  fines  by  the  averment  aforefaid. 
a  Inji.  254.     Co.  R.  en  Fines  15. 

So,  where  tenant  in  fee  had  accepted  an  eftate  by  fine 
from  him,  and  had  nothing  for  life,  or  in  tail,  to  that 
by  the  law  the  conufee  and  his  heirs  are  concluded,  and 
eftopped  for  ever  to  claim  other  eftate ;  yet  before  the 
making  of  this  ftatute  ;  the  faid  averment  was  received  in 
avoidance  of  fuch  fines,  and  for  thofe  two  caufes,  and  in 
afHrmance  of  the  ancient  Common  law  of  England,  this 
flatute  was  made.     Co.  on  Fines  15. 

But  it  feems  to  me,  fays  Lord  Coie,  that  the  firft  of 
the  faid  two  errors,  or  mifprifions  of  the  law,  permitted 
and  fufFered  before  this  ftatute  was  made,  was  very  ab- 
furd,  and  manifeftly  contrary  in  itfelf ;  for  the  heir  of 
the  conufor  endeavoured,  by  fuch  averment,  to  avoid  the 
particular  eftate  re-taken  by  his  anceftor  by  the  render  ; 
becaufe  he,  that  rendered,  had  nothing,  but,  as  I  think, 
in  endeavouring  to  gain  the  fee-fimple,  he  lofes  not  only  the 
fee-fimpie,  but  alfo  the  ejlate  for  life,  or  other  particular 
ejiate,  which  alfo  was  rendered  ;  for  though  the  render 
was  void,  as  then  minus  jujie  allowed,  yet  the  fine 
fur  conufance  de  droit  come  ceo,  (^c.  was  good,  and  then 
the  faid  fine  being  good  ^for  the  imperfecEl  or  infufficient 
lender  cannot  impeach  it)  and  the  render  being  void, 
the  recognifee  (hall  retain  the  land,  and  the  heir  of  the 
recognifor  is  utterly  barred  for  ever  ;  ard  therefore  the 
words  of  this  ftatute  are  true,  viz.  that  fuch  averments 
were  contra  leges  bf  covfuetudines  regni  noflri  antiquit.  uft- 
tat.  and  thofe  (as  I  think  j  were  the  caufes  of  this  ftatute. 
Co.   R.  on  Fines   15, 

Vol.  II.  N^  75. 
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Self.  2.  In  the  time  of  King  Henry]  Lord  Cole  in  2 
Inft.  524.  fays,  that  this  happened  in  the  reign  of  H.  3. 
in  the  time  of  infurreflions  and  Civil  wars  by  the  grandees 
of  this  realm,  and  that  it  was  ufed  by  the  maintenance  of 
the  grandees,  that  parties  and  privies  might  avoid  fines  by 
fuch  averments,  which  averments  in  the  reign  of  Ed.  i, 
were  continued  until  the  making  of  this  aft. 

And  their  heirs]  This  is  to  be  underftcod  of  fuch  heir^ 
who  claims  the  inheritance  of  that  ancejlor  who  levied  the 
fine.     Arg.   3  Rep.  89.   in  tl  e  cafe  of  fines. 

Though  this  ftatute  faith,  that  the  parties  to  the  fines 
and  their  heirs  fliall  not  have  averment  againft  fines  le- 
vied, i^c.  viz.  that  they,  or  tlieir  anceftors  were  feifed, 
(^c.  yet  our  books  have  adjudged,  that  againft  a  fine  levied 
by  my  father,  I  (hall  fay,  that  before'the  fine,  and  at 
the  time  of  the  fine  and  after,  I  myfelf  was  feifed,  and 
fo  avoid  the  fine  ;  for  as  I  faid  before  in  this  ca(e,  I  am 
not  heir  to  my  father ;  for  Htsres  dicittir  ab  hareditate, 
and  I  do  not  claim  this  land  by  inheritance.  Co.  R.  on 
Fines  15.  this  is  not  intended  of  an  heir  in  blood  only,  but 
of  the  heir  of  the  land  of  which  the  fine  is  levied,  and 
not  of  the  land  which  he  has  otherwife  than  as  heir.  See 
2  InJl.  523. 

This  ftatute  is  intended  of  ejlates  in  feeftmple  only, 
where  the  heir  claims  only  by  the  fame  anceftor  ;  but, 
upon  an  eftate-tail,  he  claims  by  the  gift,  per  Brooke. 
Br.  Fines  in  pi.  35. 

Lawfully  levied]  A  fine  may  be  faid  to  be  lawfully  le- 
vied,  though  partes  finis  nihil  habuerunt  ;  for  lawfully  le- 
vied is,  within  the  meaning  of  this  aft,  the  fame  as  duly 
levied,  that  is,  in  due  form  of  law,  and  a  fine  may  he 
faid  to  be  levied  in  due  form  of  law,  though  it  be  only 
by  way  of  conclufion.  Arg.  3  Rep.  8g.  in  the  cafe  of 
fines.  Thefe  words  lawfully  levied,  as  to  the  external 
form  of  a  fine,  are  to  be  taken  as  to  a  fine  levied  coratri 
Edmundo  Anderfon  (viz.  the  name  of  the  Chief  JufticeJ 
is"  fociis  fuis,  where  all  the  juftices  ought  to  be  named, 
per  IFindham  J.  and  fo  it  feemed  to  Periam  and  Ander- 
fon. Mich.  29  £3"  30  Eliz.  Le.  Si.  in  the  cafe  of  Zoucb 
and  Bam  field. 

34  Edw.  3.  c.  16.  (Intitled,  Nonclalm  of  fines  Jhall 
hereafter  be  no  bar)  Enafts,  That  the  plea  of  nonclaim 
of  fines  (hall  be  no  bar  hereafter. 

Before  this  ftatute  ftrangers  having  prefent  right  ought 
to  make  claim,  and  their  claim  availed  for  all  in  remain- 
der, or  reverfion.  For  all  had  but  one  year  by  the 
Common  law  after  the  fine  levied,  and  this  mifchief 
was  a  great  reafon  of  making  this  ftatute.  Arg.  PI.  C. 
359.  The  ftatute  4  H.  7.  only  intended  to  remedy  the 
mifchief  which  this  ftatute  34  E.  3.  76.  introduced. 
Jenk.  igi.  pl.gy. 

This  ftatute  oufts  nonclaim  only  to  fines  levied,  and 
extends  not  to  a  judgment  in  a  zvrit  of  right  at  this  day, 
and  therefore  the  Common  law  in  that  cafe  remains  to 
this  day,  viz.  that  claim  muft  be  made  within  a  year 
and  a  day  after  judgment.  If  a  fine  be  levied  without 
proclamations,  or  without  fo  many  as  the  law  requires, 
then  this  ftatute  extends  to  fuch  a  fine.  A  feme  covert 
had  no  privilege  of  nonclaim,  as  fome  have  faid  ;  for  (lie 
had  a  hufband,  that  might  make  claim  for  her.  Alfo, 
they  in  reverfion  or  remainder  expeftant  upon  an  ejlate  of 
freehold  were  barred  by  the  Common  law,  and  yet  they 
could  make  no  claim;  for  it  belonged  to  particular  te- 
nants, and  not  to  them  ;  becaufe  their  entry  was  not  law- 
ful, which  was  one  of  the  principal  caufes  of  making  this 
Jlatute ;  but  thefe  cafes  of  coverture,  and  of  them  in 
remainder  or  reverfion  are  now  holpen,  and  their  rights 
and  titles  faved  by  ftatute  4  H.  7.  24.  as  by  the  faid 
aft  appears.     Co.  Lit.  262.  a.  b. 

Stat.  I  R.  3.  c.  7.  (Intitled,  Wm  Jhall  be  hound  by  a 
fine  levied  before  the  ju/lices  of  the  Common  Pleas  :  And 
proclamations  made  thereof)  enafts.  That  fines  (hall  be 
proclaimed  four  times,  foui-  feveral  terms,  and  at  the  aftifes, 
t^c.  And  that  a  fine  fo  proclaimed  (hail  conclude  all  per- 
fons,  both  privy  and  ftrangers  (except  women  covert,  other 
than  fuch  women  as  are  parties  to  the  fine,  perfons  under 
age,  in  prifon,  out  of  the  realm,  or  not  of  found  mind) 
if  they  purfue  not  their  right,  title,  claim,  or  intereff, 
N  by 
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by  way  of  a£lion,  or  lawful  entry,  within  five  years 
after  the  proclamation  (o  made  and  certified  as  afore- 
faid. 

Sc^.  4.  The  right  of  ftrangers,  which  happens  to  come 
to  them  after  the  fine  is  ingioficd,  is  faved,  fo  that  they 
lawfully  purfue  their  riglit  or  title  within  five  years  after 
it  comes  to  them  :  And  here  an  aftion  againft  the  pernor 
of  the  profits  is  maintainable. 

Se£i.  6.  If  the  parties,  to  whom  fuch  right  or  title 
comes,  be  covert,  under  age,  in  prifon,  out  of  the 
land,  or  not  of  fane  memory,  they  or  their  heirs  have 
time  to  purfue  their  right  or  title  within  five  years 
after  fuch  imperfeflions  removed  ;  fo  alfo,  have  they  in 
cafe  they  had  right  of  title  at  the  time  of  the  fine  levied. 
4  Hen.  7.  cap.  24.  (intitled,  Hazv  often  a  fine  levied  in 
the  Common  Pleas  jhall  be  read  and  proclaimed.,  and  who 
then  Jhall  be  hound  thereby)  enafts.  That  after  ingrofTing 
of  every  fine,  to  be  levied  after  the  feaft  of  Eajier,  that 
(hall  be  in  the  year  of  our  Lord  1490,  in  the  King's 
court  afore  his  jufticesof  the  common  place,  of  any  lands, 
tenements,  or  any  other  hereditaments,  the  fame  fine  be 
openly  and  folemnly  read  and  proclaimed  in  the  fame 
court  the  fame  term,  and  in  three  terms  then  next  fol- 
lowing the  fame  ingrofling,  in  the  fame  court,  at  four 
feveral  days  in  every  term,  and  in  the  fame  time  that  it 
is  fo  read  and  proclaimed,  all  pleas  to  ceafe.    fe£f.  i,  2. 

Se£f.  3.  And  the  faid  proclamations  fo  had  and  made, 
the  fine  to  be  a  final  end,  and  conclude  as  well  privies  as 
ftrangers  to  the  fame,  except  women  covert,  other  than 
being  parties  to  the  faid  fine,  and  every  perfon  then  being 
within  age  of  21  years,  in  prifon,  or  out  of  the  realm,  or 
not  of  whole  mind  at  the  time  of  the  faid  fine  levied, 
not  parties  to  fuch  fine. 

Se£f.  4.  And  faving  to  ever)'  perfon  or  perfons,  and 
to  their  heirs,  other  than  the  parties  in  the  faid  fine,  fuch 
claim  and  intereft  as  they  have  to  or  in  the  faid  lands,  te- 
nements, or  other  hereditaments  at  the  time  of  fuch  fine 
ingrofTed  ;  fo  that  they  purfue  their  title,  claim  or  intereft 
by  way  of  aftion,  or  lawful  entry  within  five  years  next 
after  the  faid  proclamations  had  and  made. 

Se£i,  5.  And  alfo,  faving  to  all  perfons  fuch  aftion, 
right,  title,  claim  and  intereft  in  or  to  the  faid  lands, 
tenements,  or  other  hereditaments,  as  firft  fiiall  grow, 
remain,  or  defcend,  or  come  to  them,  after  the  faid  fine 
ingrofTed,  and  proclamation  made  by  force  of  any  gift 
made  in  the  tail,  or  by  any  other  caufe  or  matter,  had 
and  made  before  the  faid  fine  levied  :  So  that  they  take 
their  adlion,  or  purfue  their  faid  right  or  title,  according 
to  the  law,  within  five  years  next  after  fuch  a<3ion,  right, 
claim,  title  or  intereft  to  them  accrued,  defcended,  fallen 
or  come. 

5^*;?.  6.  And  the  faid  perfons  and  their  heirs  may  have 
their  faid  anions  againft  the  pernor  of  the  profits  of  the 
faid  lands  and  tenements,  and  other  hereditaments,  at  the 
time  of  the  fsid  afiion  to  be  taken. 

SeSf.  7.  And  if  the  fame  perfons  at  the  time  of  fuch 
a£tion,  right  and  title  accrued,  defcended,  remained,  or 
come  unto  them,  be  covert  de  baron,  or  within  age,  in 
prifon,  or  out  of  this  land,  or  not  of  whole  mind,  then 
it  is  ordained  by  the  faid  authority,  that  their  a£lion, 
right  and  title,  to  be  referved  and  faved  to  them  and  to 
their  heirs,  unto  the  time  they  come  and  be  at  their  full 
age  of  21  years,  out  of  prifon,  within  this  land,  uncovert, 
and  of  whols  mind,  fo  that  they,  or  their  heirs,  take 
their  faid  adlions,  or  their  lawful  entry,  according  to  their 
right  and  title,  within  5  years  next  after  that  they  come 
and  be  at  their  full  age,  out  of  prifon,  within  this  land, 
uncovert,  and  of  whole  mind,  and  the  fame  anions  pur- 
fue, or  other  lawful  entry  take  according  to  law. 

Se^.  8.  And  alfo,  it  is  ordained  by  the  authority 
aforefaid,  that  all  fuch  perfons  as  be  covert  de  baron.,  not 
party  to  the  fine,  and  every  p^erfon  being  within  age  of 
21  years,  in  prifon,  or  out  of  the  land,  or  not  of  whole 
mind  at  the  time  of  the  faid  fine  levied  and  ingrofTed,  and 
by  this  faid  aft  afore  •excepted,  having  any  right  or  title,  or 
caufe  of  adlion,  to  any  of  the  faid  land,  and  other  here- 
ditaments, that  they  or  their  heirs,  inheritable  to  the 
fame,  take  their  anions,  or  lawful  entry,  according  to 
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their  right  and  title  within  five  years  next  after  they  come 
and  be  of  the  age  of  21  years,  out  of  prifon,  uncovert, 
within  this  land,  and  of  whole  mind,  and  the  fame  adticns 
fue,  or  their  lawful  entry  take  and  purfue  according  to 
the  law. 

^eEi.  9.  And  if  they  do  not  take  their  afcions  and  en- 
tries as  is  aforefaid,  that  they  and  every  of  them  and  their 
heirs,  and  the  heirs  of  every  of  them  be  concluded  by  the 
faid  fines  for  ever,  in  like  form  as  they  be  that  be  privies 
or  parties  to  the  faid  fines. 

SeEl.  10.  Saving  to  every  perfon  or  perfons,  not  party 
nor  privy  to  the  faid  fine,  their  exception  to  void  the 
fame  fine,  by  that,  that  thofe  which  were  parties  to  the 
fine,  nor  any  of  them,  nor  no  perfon  or  perfons  to  their 
ufe,  nor  to  the  ufe  of  any  of  them,  had  nothing  in  the 
lands  and  tenements  comprifed  in  the  faid  fine,  at  the 
time  of  the  faid  fine  levied. 

&e£l.  1 1.  And  it  is  ordained  by  the  faid  authority,  that 
every  fine,  that  hereafter  fhall  be  levied,  in  any  of  the 
King's  courts,  of  any  manors,  lands,  tenements,  and 
other  poflefKons,  after  the  manner,  ufe  and  form,  that 
fines  have  been  levied  afore  the  making  of  this  aft,  be  of 
like  force,  efFeft  and  authority,  as  fines,  fo  levied,  be 
or  were  afore  the  making  of  this  aft ;  this  aft,  or  any 
other  aft  in  this  faid  parliament  made,  or  to  be  made 
notwithftanding. 

SeB.  12.  And  every  perfon  (hall  be  at  liberty  to  levy 
any  fine  hereafter,  at  his  pleafure,  whether  he  will  after 
the  form  contained  and  ordained  in  and  by  this  aft,  or 
after  the  manner  and  form  aforetime  ufed. 

This  is  an  original,  and  not  an  explanatory  ftatute, 
per  Haihart  Ch.  J.  Winch  123.  .  It  is  faid  in  the  pre- 
amble of  this  aft,  that  fines  ought  to  be  of  the  greateji 
Jlrength  to  avoid  Jlrifes  and  debates.,  isfc.  and  therefore  this 
ftatute  does  not  extend  to  any  fines  levied  by  covin.  See 
3  Rep.  yy.b.     Fermer's  cafe. 

This  ftatute  extends  only  to  fines,  and  not  to  nonchim 
on  a  judgment  in  a  writ  of  right.     Co.  Lit.  262. 

So  it  extends  not  to  land  in  ancient  demefne;  for  the 
lord  may  avoid  fuch  fine   by  writ  of  deceit.      Fl.  C. 

33°-  *• 

And  it  does  not  extend  to  Lancajler.     Arg.  i  Rsll.  R, 

305.  Holland  v.  Lee. 

The  Lord  Keeper's  opinion  was,  that  howfoever  4  H.  7. 

was,  at  the  making  thereof,  as  to  barring,  or  not  barring 

an  eftate-tail,  yet  when   32  H.  8.  comes,  and  declares 

upon  4  H.  7.     Now  all  fines  are  good  to  bar  eftates-tail. 

Skin.  97.  Hill.  35  Car.  2.  in  the  Earl  of  Darby's  cafe. 

This  ftatute  enures  and  operates  by  way  of  bar  to  the 
right,  which  anfwers  Saul  and  Clerk's  cafe.  Jo.  210, 
211.  Salk.  422.  Hill.  I  Ann,  B.  R.  in  the  cafe  of  Hunt 
V.  Burne. 

Seii.  1,2.  In  three  terms  then  next  following']  If  one  of 
the  terms  limited  by  this  ftatute  be  adjourned,  (becaufe 
the  ftatute  fays,  then  next  enfuing)  all  the  proclamations 
before  are  void,  till  the  ftatute  i  Mar.  7.  Rajial,  FineSf 
12.  becaufe  the  time  limited  by  the  aft  ought  to  be  pur- 
fued,  and  once  attached  in  part  ought  to  be  continued. 
PLC.  37 1,  b. 

Seii.  3.  To  be  a  final  end]  By  thefe  words  it  binds 
eftates-tail  ;  per  Pcmberton  Ch.  J.  Skin,  95.  Hil.  35 
Car.  2.  B.  R.  in  Earl  of  Derby's  cafe. 

Per  all  the  judges  but  three.  The  ifTue  of  tenant  in 
tail  was  barred  by  a  fine  levied  by  his  anceftor,  by  virtue 
of  the  ftatute  4  H.  7.  before  the  ftatute  of  32  H.  8. 
Hill.  31  y  32  Car.  2.  in  Scacc.  Raym.  359.  Murray  v. 
Eyton  bf  al'. 

The  fines  levied  according  to  this  ftatute  are,  ab  initio^ 
as  ftrong  againft  entails,  as  32  //.  8.  Hob.  332,  Macu/illiam's 
cafe.  And  therefore  if  a  woman  be  tenant  in  tail,  having 
ij/ue  a  fan  and  a  daughter,  and  the  fon  (being  the  firft  ifTue 
of  the  entail)  levies  a  fine,  living  the  mother,  and  diesy 
and  (he  furvives  him,  this  fliall  not  bar  the  daughter,  to 
whom  the  land  entailed  defcends  immmediately  from  the 
mother ;  adjudged  by  three  judges  againft  one.  Hob. 
332.  Mich.  19  Jac.  Mackwilliam's  cafe.  But  in  cafe 
of  collateral  ijfues  it  is  otherwife.  Ibid.  333,  S,  C.  J», 
32.  S.  C. 

Tenant 
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Tenant  in  faiJ,  having  iflue,  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  and  afterwards  (the 
iffue  being  beyond  fea)  the  proclamations  are  all  made, 
and  then  the  iffue  claims ;  and  it  was  refoived  by  all  the 
judges,  that  tho'  a  ri^ht  defcended  to  the  iffue,  becaufe 
the  father  died  before  all  the  proclamations,  and  a  fine 
without  proclamations,  or  proclamations  without  a  fine, 
will  not  bar  the  iffue  in  tail,  and  tho'  there  was  no  fine 
with  proclamations  levied  after  the  death  of  the  father, 
yet,  as  he  claims  as  heir  by  force  of  the  eftate-tail,  he  is 
barred  by  the  words  of  the  ftatute.  3  Rep.  84.  Pafch. 
44  Eliz.  the  cafe  of  fines. 

Neither  this  ftatute,  nor  the  18  Ed.  r.  of  fines,  fays, 
in  exprefs  words,  that  fines  with  proclamations  Jhall  bar 
the  entail;  thefe  flatutes  only  fay,  that  fines  with  pro- 
clamations Jha/l  be  bars  to  all  parlies  and  privies,  and  to 
flrangers,  if  the  (Granger  doth  not  bring  his  action,  or 
make  his  claim  within  five  years  after  fuch  fines  levied 
with  proclamations  ;  and  the  true  intention  of  the  4//.  7. 
was  to  take  away  the  ftatute  of  Nonclaim,  enabled  the 
34  Ed.  3.  cap.  16.  and  not  to  bar  the  eftate-tail  any 
more  than  18  Ed.  i.  had  done  ;  as  appears  by  the  ftatute 
of  32  H.  8.  36.  which  ordains  fines  levied,  tit  fup.  l^ 
nonclaim  ut  fup.  to  bar  the  tail.     Jenk.  87.  pi.  68. 

As  the  faving  is  general  to  all  perfons  and  their  heirs, 
notwithflanding  nonage,  infanity,  &c.  fo  is  the  condi- 
tion general,  to  all  heirs  whatfoever  they  are,  the  words 
being,  fo  that  they  purfue  their  title,  claim,  (jfc.  within  five 
years  after  proclamations;  for  otherwife  the  faving  fhall 
be  for  all  heirs,  and  the  (fo)  (hall  be  of  all  heirs 
within  age,  and  then  the  (fo)  is  not  fo  large  as  the 
faving ;  and  fo  the  heir  within  age  is  bound  to  the  con- 
dition of  the  firft  faving,  as  well  as  he  is  faved  in  the 
fame.     PI.  C.  371.  a. 

Heir  in  tail  and  heir  in  fee  are  all  one  by  this  flatute. 
3  Le.  227.  pi.  304.   Jnon.  M.  31  El.  C.  B. 

Tenant  in  tail  levies  a  fine  with  proclamations,  and 
the  five  years  pafs  in  his  life-time,  and  he  dies;  and  per 
five  judges  againlt  three,  his  iffue  fhall  be  barred  by  this 
fine.  D.  3.  pi.  3.  cited  3  Rep.  87.  in  the  cafe  of  fines, 
S.P.  Br.  Tail,  Dones,  tffc.  pi.  2.  cites  ig  H.  8.  6.  that 
by  the  befl  opinion  the  iffue  (hall  be  bound  by  the  ftatute 
of  4  i/.  7.  c.  24.  Brook  fays,  and  fo  fee  that  this  ftatute, 
and  the  new  ftatute  of  32  H.  8.  36.  are  of  one  and  the 
fame  efFeft,  except  that  the  one  is  an  explanation  of  the  other, 
and  by  the  one  and  the  other,  privies  Jhall  be  bound  imme- 
diately after  proclamations  which  may  be  finifhed  in  four 
terms,  quod  not  a;  and  the  five  years  is  for  Jirangers. 

Se£i.  4.  To  their  heirs]  Hobart  Ch.  J.  faid,  that  it  was 
adjudged  in  the  cafe  of  Godfrey  v.  IVade,  that  the  fine  of 
the  youngejl  fon  may  not  bar  the  eldeji ;  and  yet,  within 
the  words,  the  eldeft  is  heir  to  him  ;  but  he  faid,  that  this 
word  (heir)  fhall  be  expounded  as  (his  heir),  and  that  fo 
they  ufe  to  expound  this  fbtute  which  binds  parties  and 
privies,  and  that  in  fuch  cafe  the  eldeft  is  not  privy  to  the 
jmngeft ;  for  he  claims  before  him.  IVinch  125.  Hill. 
7.1  Jac.  C.  B.  in  the  cafe  of  Hilliard  v.  Sanders.  2 
Roll.  R.  500,  501. 

Such  right,  claim,  and  interejl,  l^c]  It  was  refoived, 
that  thefe  words  extend  to  the  intereft  of  a  lejfee  for  years, 
tenant  by  Jlatute-merchant,  ftatute-ftaple,  elegit,  guardian 
by  chivalry,  executors  having  lands  till  debts  and  legacies 
paid,  and  every  other  fuch  intereft.  Pafch.  10  Jac. 
C.  B.  5  Rep.  124.  Scjjfyn's  cafe,  cites  PI  C.  374.  a. 

Copyhold  la  ids  are  within  the  words  and  meaning  of 
this  aifl.      Pafch.  10  Jac.  9  Rep.  105.  Podgcr's  cafe. 

A  fine  with  proclamations  and  five  years  bars  all  cor- 
porations, which  have  abfolute  eftates  in  their  own  right, 
and  their  fuccefjors,  for  ever,  (by  equity  of  this  itatute, 
tho'  it  fpeaks  ^nly  of  men  and  their  heirs)  as  Mayor  arJ 
commonalty.  Dean  and  chapter,  ^^V.  but  'tis  otherwife  of 
corporations  which  have  not  abfolute  {/?(?/«,  withnut  others, 
as  Bifhop,  Dean,  Parfon,  (3'c.  but  themfelves  fhall  be 
barred  by  nonclaim  by  five  years,  and  every  fucceffor  fhall 
have  a  new  five  years.  PI.  C.  538.  Trin.  20  Eliz. 
Croft  V.  Howell. 

So  an  officer  having  land  pertaining  to  his  office,  3£  a 
parker,  i^c.  Ihall  be  barred  by  a  fine  levied  by  his  dif- 
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feifor  and  five  years  paffed;  but  not  his  fucceffor,  unlefs 
five  years  pafs  in  his  time.     Ibid. 

It  was  refoived,  that  this  atSt  fhall  bar  a  woman  of 
her  dower  by  a  fine  levied  by  her  hufband  with  procla- 
mations, if  fhe  does  not  bring  her  writ  of  o'Awer  within 
five  years  after  the  death  of  her  hufband.  13  Rep.  20.  in 
Cane,  cites  HiU.  4  H.  8.  Rot.  344.  C.  B.  5  El.  D.  224. 
PI.  C.  373.  b.  Roll.  R,  306.  arg.  cites  15  El.  D.  Grave's 
cafe. 

If  the  five  years  commence  in  the  Ufe  of  the  ancejlor^ 
the  heir,  tho'  within  age,  mufl  claim  within  thofe  five 
years,  or  he  fhall  be  barred  ;  adjudged.  Trin.  2  Eliz, 
PI  C.  356.  Stowell  V.  Zouch. 

A.  leffee  for  life,  remainder  in  fee  to  B.  A.  levies  a 
fine,  B,  (hall  have  five  years  for  the  title,  and  the  for- 
feiture, and  after  the  death  of  A.  he  fhall  have  other  five 
years  for  the  title  to  him  accrued  by  the  death,  an.'  (deter- 
mination of  the  eftate  of  A.  D,  3.  b.  marg.  pi.  5  cUes 
32  El.  Davies's  cafe. 

Tenant  for  ()()  years,  if  he  lives  fo  long,  levies  a  fine,  and 
dies  ;  and  it  was  refoived  per  cur,  that  he  in  reverlion 
fliall  have  five  years  after  the  death  of  the  tenant  to  avoid 
the  fine ;  and  per  Hale  Ch.  J.  There  can  be  no  difference 
between  a  fine  levied  by  tenant  for  life  and  for  years,  the 
reafon  being  the  f-ms  in  both  cafes  ;  and  faid  that  Lord 
Coke's  opinion,  9  Rep.  Podger's  cafe,  was  made  to  be  a 
queftion.  Trin.  24  Car.  2.  B.  R.  2  Lev.  55.  Wljaley  v. 
Tankard.  Raym.  219.  S.  C.  ace.  2  Vent.  241.  S.C. 
3  Keb.  30.  S.  C.  2  Fent.  334.  in  the  cafe  of  Dighton  v. 
Greenvill.  Ventris  J  in  his  argument,  cites  both  the 
cafe  of  Pcdger,  and  this  cafe  of  JVhaley  v.  Tankard,  and 
fays,  that  tho'  he  admits  this  cafe  to  be  good  law,  yet  he 
obferves  that  it  is  a  refolution  carried  beyond  the  words  of 
the  ftatute;  for  the  right  is  not  purfued  within  five  years 
after  it  firft  came,  and  fays,  it  is  only  a  conftrudtion  by 
equity,  and  that  he  fhould  not  have  gone  fo  far,  if  not 
led  by  authority. 

Se£i.  7.  And  if  the  fame  perfons']  But  if  a  (tranger  to  the 
fine  who  is  of  go;d  memory,  becomes  of  not  good  memory,  or  is 
imprifoned  in  the  third  year  after  the  proclamations  made, 
and  fo  continues  till  the  five  years  are  expired,  and  after 
he  recovers  his  memory,  or  is  out  of  prifon,  he  jhall  not 
he  barred;  for  laches  cannot  be  afligncd  in  fuch  cafe. 
But  if  in  the  third  year  the  ftranger  to  the  fine  goes  beyond 
fea,  or  takes  baron,  and  fo  continues  till  the  five  years  are 
pa(t,  they  fhall  be  bound ;  for  thefe  are  voluntary  aBs., 
which  the  other  are  not ;  per  Brown  and  Sanders  J,  PI. 
C.  366.  a.  in  the  cafe  of  Stowell  v.  Zouch. 

Tho'  the  ijfue  in  tail  be  beyond  fea,  yet  inafmuch  as  he 
is  privy  and  out  of  the  favings  of  the  4  H.  7.  he  is  bound 
notwithftanding.  As  if  the  iffue  in  tail  be  within  age,  or 
under  coverture,  or  non  compos,  or  in  prifon  ;  refoived  by 
all  the  juftices,  3  Rep.  91.  the  fifth  refolution  in  the 
cafe  of  fines.  And  the  Reporter  infers,  that  if  infancy, 
coverture,  non  fants  memoria:,  or  imprifonment  of  the 
heir  in  tail,  fhould  give  him  power,  in  fuch  cafe,  to 
avoid  the  fine,  no  man  could  be  affured  of  the  land  con- 
veyed to  him  by  any  fine,  and  denies  what  is  faid  by 
the  counfel.  PI.  C.  430.  in  Smith  and  Stapleton's  cafe, 
3  Rep.  gx.b.  Pafch.  44  Eliz.  in  the  cafe  of  fines. 

But  if  the  dijfeifee  dies,  the  feme  enfient  with  a  fon,  and 
the  dijfeifor  levies  a  fine,  and  after  the  fon  is  born,  now 
he  is  not  excepted  by  the  letter  of  the  aft;  for  the  adt 
excepts  no  infant,  but  fuch  who  at  the  time  of  the  fine 
levied  was  within  the  age  of  21  years  ;  and  none  is  within 
the  age  of  21  years,  but  only  fuch  who  is  in  rerumna- 
tura,  and  the  fon  in  this  cafe  was  not  born,  nor  in  rerum 
natura  at  fuch  time,  nor  could  he  fay,  that  he  was  within 
the  age  of  21  years  at  the  time  of  the  fine  levied  ;  for  his 
age  is  accounted  from  the  time  of  his  birth  ;  and  he  was 
not  born  at  this  time,  and  fo  he  is  out  of  the  letter,  but 
yet  is  within  the  intent,  and  (hall  be  aided  by  the  excep- 
tion.    PLC.  366.0.  366.3.  Stotvell  V.  Lord  Zt,uch. 

A.  tenant  for  life,  remainder  in  tail  to  B.  B.  being 
beyond  fea,  and  leaving  a  fon  within  age  in  Eng'nnd,  A. 
levies  a  fine;  B.  never  returned,  but  died,  imm  diately 
after  the  fine,  abroad  ;  and  it  was  agreed  bv  the  whole 
court,  that  the  fon  was  not  barred  ;  for  tho'  the  condition 
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of  the  fiving  is,  that  the  party  purfue  his  right  within 
five  years  after  his  return,  and  this  condition  was  never 
performed,  becaufe  he  never  returned,  yet  there  was  no 
defauh  in  him  to  exclude  him  from  the  favin^,  and  then 
the  fon  is  aided  bv  the  other  faviiig  which  relates  to  in- 
fants. Trin.  32  £//2.  Sriv.  128.  Sir  Robert  Cotton's  cak. 
Le.  211.  S.  C.      And.  264. 

S,'7.  8  Having  any  right,  or  title,  or  catife  of  aSliorj'] 
So  tint  a  fine  with  proclamations  binds  fuch  only  as  have 
title  to  the  land,  and  hinds  not  fuch  as  have  rent,  common, 
^hvas,  ivoy,  or  the  like,  out  of  the  land,  fo  that  they 
(hall  not  be  concluded  of  their  rent,  common,  eftovers, 
way,  or  the  like,  tho'  they  claim  not  within  the  five 
years.  For  the  llatute  fpeaks  only  of  binding  the  lands, 
and  fays  nothing  of  the  profit  apprender  out  of  the  land. 
Br.  Fines,  pi.  123. 

So  of  an  authority  to  fell  land,  he,  who  has  fuch  au- 
thority, may  fell  after  the  five  years  after  proclamations ; 
for  he  has  no  intereft  in  the  land,  but  has  power  only  to 
fell  it.      Br.  Fines,  pi,  123. 

ScSi.  9.  Concluded  by  the  faid  fines  for  ever'\  If  tenant 
in  tail  levy  a  fine,  the  ijfue  in  tail  is  privy,  and  therefore 
barred  of  averring  quod  partes  finis  nihil  hahuerunt ;  ad- 
judged, per  tot.  cur.  Le.  85.  Mich.  29  W  30  Eliz,.  C.  B. 
Zouch  V.  Bamfield,  cited  3  Rep.  88.  in  the  cafe  of  fines. 
Mo.  250.  S.  C.  IfTue  in  tail  is  privy  ;  becaufe  if  the 
fine  be  erroneous,  he  may  have  a  writ  of  error,  which  he 
could  not  have,  if  he  was  not  privy.  Jnd.  171.  5.  C. 
arg.  cites   19  //.  8.  6. 

Stat.  31  Eliz.  c.  2.  EnaiSs,  That  all  fines  with  pro- 
clamations to  be  levied  in  the  Common  Pleas,  (hall  be 
proclaimed  four  times  only,  viz.  one  in  the  term  in 
which  it  is  ingrofled,  and  one  in  every  of  the  three 
terms  holJcn  next  after  the  fame  ingrofling  ;  and  every 
fine  fo  proclaimed  ftiall  be  of  force,  as  if  the  fame  had 
been  fixteen  times  proclaimed  according  to  the  ftatute 
heretofore  made. 

If  the  conufee  dies,  the  heir  has  eledion  to  have  the 
fine  with  proclamations,  as  well  as  the  anceftor.  For 
'tis  for  his  benefit,  and  the  ftatute  does  not  reftrain  it. 
And  the  reafon  of  8  Eliz.  254.  why  the  proclamations 
there  were  ftayed  after  the  conufee's  death,  was,  becaufe 
a  formedon  was  depending,  and  that  was  only  in  the  dif- 
cretion  of  the  court.  Cro.  C.  693.  Mich.  41  tsf  42  Eliz. 
B.  R.  Wakefield  v.  Hodgefon. 

The  proclamations  do  not  make  the  eftate,  but  enure 
to  them  made  by  the  fine,  and  the  bar  according  to  the 
eftate  ;  which  paffed  before  by  the  fine.  Poph,  63.  in 
cafe  of  Harry  v.  Farcy. 

The  proclamations  ferve  only  to  difiinguijh,  that  It  Is  a 
fine  according  to  the  Jiatute  4  H.  7.  for  though  the  ifTue 
having  notice  by  the  proclamations  brings  his  formedon 
accordingly,  yet  it  fhall  not  avail  him,  ^Rep.  91.  Pafch. 
44  Eliz.  in  cafe  of  fines. 

Where  a  fine,  and  five  years  paft,  are  urged  to  bar  a 
right,  i^c.  by  non-claim  within  the  flatutes,  he  muft 
(hew  the  proclamations  under  feal ;  and  the  chirographer's 
mentioning  that  'tis  a  fine  with  proclamations,  as  is  ufual, 
will  not  ferve.     Clayt.  51.    13  Car.  Allen's  cafe. 

A  fine  with  proclamations  when  given  in  evidence, 
ouoht  to  have  the  proclamations  indorfed  on  it ;  and  'tis 
not  enough  to  fay  that  it  \%  fecundum  formamjlatuti.  Held 
on  a  trial,  per  Scroggs  Ch.  J.  2  Show.  126,  pi.  105. 
Trin.   32  Car.  2.  B.  R.   Anon'. 

32  H.  8.  cap.  36.  (Intitled,  For  the  erpofttion  of  the 
ftatute  of  fines)  fe£i.  I.  Enafts,  That  all  fines  levied  be- 
fore the  juftices  [viz.  of  the  Common  place)  with  pro- 
clamations, according  to  the  ftatute,  (viz.  4  H.  7.  c  23.) 
by  perfons  of  full  age,  of  lands  before  the  fine  levied  in 
any  wife  intailed  to  the  peifons  levying  the  fine,  or  to  any 
anceftor  of  the  fame  perfon,  (hall  be,  after  the  fine  le- 
vied, ingrofled,  and  proclamations  made,  a  bar  againft 
the  peifons  and  their  heirs  claiming  the  faid  lands,  by 
force  of  fuch  intail,  and  againft  all  other  perfons  claim- 
ing the  fame  to  their  ufe,  or  to  the  ufe  of  any  heir  of 
the  bodies  of  them. 

Seci.  2.  Provided,  that  this  aft  (hall  not  bar  any  per- 
fons, by  realon  of  any  fine  levied  by  any  woman  after  the 
death  of  her   hufband,  contrary  to  the  ftatute  11  H.  y. 
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cap,  20.  of  lands  of  the  inheritance  or  purchafe  of  the 
hufband,  or  his  anceftors,  affigned  to  any  futh  woman 
in  dower,  for  term  of  life,  or  in  tail. 

SeSf.  3.  Provided  alfo,  that  this  aft  do  not  extend  to 
any  fine  levied  of  lands,  the  owners  whereof,  by  any  ex- 
prefs  v/<irds  in  any  aft  of  parliament  made  fince  the  4 
H.  7.  are  relirained  from  making  any  alienations. 

SeSf.  4.  Provided,  that  this  aft  (hall  not  exteiid  to  any 
fine  to  be  levied  by  any  perfon  of  any  lands,  before  the 
levying  of  the  fame  fine,  given  to  the  perfons  fo  levying 
the  fame,  or  to  their  anceftors,  in  tail,  by  letters  patent, 
or  by  afts  of  parliament,  the  revcrfion  whereof,  at  the 
time  of  the  fines  levied,  being  in  our  Sovereign  Lord, 
his  heirs  or  fuccefTors. 

This  ftatute  is  not  properly  a  Jiatute,  nor  do  fines  re- 
ceive any  ftrength  or  virtue  by  it  ;  but  it  is  only  a  con- 
firuSiion  of  \  H.-] .  and  whereas  this  ftatute  conftrues  4  H. 
7.  to  extend  to  fines  levied  by  tenant  in  tail,  the  eftate- 
tail  fhall  be  adjudged  in  law,  to  be  bound  by  4  H.  7, 
and  not  by  this  ftatute,  which  is  rather  a  judgment  up- 
on 4  H.  7.  than  any  new  ftatute.  Per  Periam  J.  Le. 
76.  Mich.  29  y  30  Eliz.  C.  B.  in  the  cafe  of  Zouch  v. 
Bamfield. 

Se£i.  I.  By  perfons  of  full  age  before  the  fine  levied^  IV. 
devijed  lands  to  J .  when  he  Jhould  come  to  the  age  of  25 
years  ;  jf.  after  21,  and  before  25  years,  levies  a  fine  with 
proclamationb,  and  then  attaii;s  to  the  age  of  25  year?, 
and  had  ilTue  M.  and  died  ;  and  the  queftion  was. 
Whether  the  eftate-tail  in  future,  and  contingency,  at 
the  time  of  the  fine  levied,  was  barred  or  not;  and  it 
was  refolved  that  it  was,  and  yet  the  conufor  had  but  a 
mere  pofiibility,  to  have  the  eftate,  at  the  time  of  the  fine 
levied,  and  though  he  was  not  fcifed  by  force  of  the  tail, 
at  that  time,  yet  by  force  of  the  words  (before  the  fine 
levied  in  any  wife  intailed)  an  eftate-tail  in  future  is  com- 
prehended ;  but  no  judgment  was  entered.  Per  War- 
berton  J.  10  Rep.  50.  in  Lampet's  cafe.  Cites  Hill.  29 
El.  Rot.  824.  Grant's  cafe,  Roym.  150.  S.  C,  cited. 
Pojfeffton  in  the  conufor  is  not  requifite  to  the  fine's  being 
a  bar  of  an  eftate-tail.  By  the  words  of  the  ftatute,  % 
fine  doth  bar  the  intail  in  many  cafes,  where  the  coituftr 
cannot  give  the  land,  becaufe  he  has  it  not.  Per  Hobart 
Ch,  J.  Hob.  258.  Mich.  16  Jac.  in  the  cafe  of  Dun- 
combe  V,  Wing  field. 

Tenant  in  tail  difconttnues  and  dijfeifes  the  difcontinuee^ 
and  levies  a  fine,,  with  proclamations  to  A.  fur  conufanci 
de  droit  come  ceo,  &c.  and  taies  tad  an  ejlate  in  fee  by 
render,  in  the  fame  fine.  The  difcontinuee,  before  all  the 
proclamations  are  made,  claims,  and  after  the  proclamations 
pafs,  and  within  a  year  after  he  claims ;  and  after,  te- 
nant in  tail  dies  feifed ;  and  by  all  the  juftices  of  C.  B. 
the  heir  is  not  remitted  to  the  faid  lands ;  and  this  was 
by  virtue  of  this  ftatute,  which  bars  tenant  in  tail,  and 
his  heirs  by  the  faid  fine.  Kelw.  210,  b.  pi.  17.  Trin. 
4  Eliz.  Anon'. 

A.  before  this  ftatute  gave  lands  in  tail,  remainder  to  the 
King  in  fee ;  tenant  in  tail  had  ifTue  three  daughters  ;  one 
of  the  daughters,  in  ^een  Elizabeth'^  Time,  levies  a  fine 
of  her  part  with  proclamations,  and  they  are  had  during 
her  Ufe,  and  Jhe  dies  without  ijjue  ;  and  it  was  adjudged, 
that  this  fine  by  force  of  this  ftatute  barred  the  daugh- 
ters, and  their  heirs,  and  yet  it  did  not  make  any  difcon- 
tinuance,  Mich.  15  &  16  Eliz.  Bendl.  223.  pi.  254. 
Tenant  in  tail,  remainder  to  the  King,  levied  a  fine,  had 
iflTue,  and  died  ;  and  it  was  adjudged,  that  the  iflue  was 
barred,  and  yet  the  remainder,  which  was  in  the  King, 
was  not  difcontinued  ;  for  by  that  fine,  an  eftate  in  fee- 
fimple,  determinable  upon  the  eftate-tail,  pafTed  unto  the 
conufee.  Mich.  16  Eliz.  C.  B.  3  Z?.  57.  Jackfon  v. 
Darcy.  The  ftatute  34  H.  8.  20.  has  a  provifo  gene- 
rally, that  no  aft  done  by  tenant  in  tail  (hall  prejudice 
the  ilTue  ;  but  this  (hall  be  intended  where  the  King  is 
donor,  and  not  otherwife,  as  appears  by  the  preamble  of 
that  ftatute  ;  and  therefore  the  general  words  in  that  aft 
reftrain  the  general  law,  made  by  32  H-  8.  and  this  fta- 
tute fays  nothing  of  reverfions,  but  only  of  ranainders. 
Mo.  115.  S.  C.  and  46.  pi.  1 18,  S,  P.  and  feems  to  be 
S.C. 

The 


F     I     N 

It  was  refolved  by  all  the  judges  of  C.  B.  that  this 
ftatute  extends  to  fines  levied  by  concluficn,  and  (hall  bind 
the  eflate- tail,  tho'igh  partes  finis  nihil  hahuenmt.  "i  Rip- 
90.  in  the  cafe  of  fines,  ci'es  P^ijch.  2S  El.  Rot.  13. 
Xouch  Y.   Bamfield.      Le.  84.   S.  C. 

Tenant  in  tail  to  hini  and  his  heirs  male,  the  reverfian 
being  in  the  King,  fuffers  a  c  mmon  recovery,  or  levies 
a  fine,  and  by  the  opinion  of  the  j  id;^^!,  the  heir  is  bar- 
ed, though  it  be  no  difcontinuance  of  the  tail,  nor  againft 
the  King,  of  the  reverfion  ;  and  Englefidd  faid,  that  he 
had  known  thi'  cafe,  and  the  cafe  was  held  by  good  ad- 
vice to  be  a  bar  ;  bjt  Shelley  doubted.  D.  32.  a.  pi.  I. 
It  was  refolved,  that  if  tenant  in  tail,  of  the  gift  of  the 
King,  levies  a  fine,  and  fuffers  a  recovery  of  the  eftate-tail 
'tis  no  bar;  for  34  H.  8.  faves  it ;  but  otherwife  if  the 
King  for  money  grants  in  tail;  per  Coveitrv,  Hide  and 
Richardfon.  Ibid,  in  marg.  cites  Hill.  5  Car.  in  Cane. 
E.   of  Nottingham  v.   Ld   Mur.fon. 

Pafch.  28  H.  8.  Fine  levied Jjy  tenant  in  tail,  the  re- 
verfion in  the  crown,  bound  the  iffue  by  4  //.  7.  and  the 
32  H.  8.  provides,  that  the  fame  ftatute  (hall  not  extend 
to  fines  levied  by  tenant  in  tail,  the  reverfion  in  the 
crown;  but  that  the  fame  fnall  be  of  like  force,  as  they 
ihould  have  been,  if  that  a(fl  had  not  been  made,  which 
amended  not  their  cafe.  Whereupon  in  Stafford  s  cafe, 
the  judges  devifed  to  help  that  flip,  by  a  very  oblique 
and  indirect  ftrain,  upon  the  iiatute  of  34  H.  8.  2C. 
whereby  it  was  provided,  that  no  common  recovery  in 
that  cafe  fliould  bind  the  ifTue,  but  that  he  might  enter 
after  the  death  of  tenant  in  tail ;  the  faid  recovery,  or 
any  thing  done  or  fuffered  by  or  againft  fuch  tenant  in 
tail,  to  the  contrary  notwithftanding.  8  Rep.  78.  Staf- 
ford's cafe  and  Notely's  cafe.  Per  Hobart.  Hob.  332, 
333.  Mich.  19  fac.  in  Mackiuilliams's  cafe.     Sav.  105. 

A  point  intended  for  a  fpecial  verdidl  was,  whether  a 
non-claim  for  five  years  after  the  fine  (hould  bar  the  ijfue 
that  omitted  to  claim,  fo  as  to  bind  him  for  his  life,  tho' 
it  would  be  no  bar  to  his  iffue.  But  the  jury  found  a 
claim  by  him,  and  fo  the  point  came  not  in  queftion. 
See  Sid.  i66.  Lloyd  v.  Pollard,  and  I  Keb.  620.  S.  C. 
and  cites  Cro,  E.  595.  where  'tis  the  opinion  of  fome 
of  the  judges,  that  fuch  fine  fo  levied  by  diffeifor,  i^c. 
Ihall  bar  the  tail,  and  that  it  is  cafus  omijfus  out  of  the 
ftatute,  and  according  to  it  this  cafe  is  cited  in  I  Injl. 
373.  a.  but  feems  that  'tis  not  law;  and  fo  held  Levins 
in  the  cafe  of  the  E.  of  Derby,  in  the  Exchequer-cham- 
ber. Sid.  166.  Mich.  15  Car.  2.  B,  R.  in  cafe  of 
Lloyd  v.  Pollard. 

A.  a  woman,  tenant  for  life,  remainder  to  B.  in  tail. 
A  married,  and  then  (he  and  her  hufband  levied  a  fine  to 
B.  the  remainder-man,  and  took  back,  by  render,  a  rent- 
charge  ;  A.  and  B.  died,  and  the  iffue  in  tail  enters,  and 
by  the  opinion  of  the  judges,  the  grant  and  render  by 
the  faid  fine  is  out  of  this  (tatute,  and  (hall  bind  the  iffue 
in  tail.  But  the  parties  agreed-.  Kelvu.  210.  Parker  v. 
Paynet.  The  Lord  Keeper's  opinion  was,  that  howfo- 
ever  4  //.  7.  was,  at  the  making  thereof,  as  to  barring, 
«r  not  barring  an  eftate-tail  ;  yet  when  32  H.  7.  comes, 
and  declares  upon  4  H.  7.  now  all  fines  are  good  from  4 
H.  7.  to  bar  eflates-taii.  Skin.  92.  Hill.  35  Car.  2.  B. 
R.   in  the  Earl  of  Derby's  cafe. 

Se£1.  4.  In  the  tail,  by  letters  patent]  In  two  cafes  this 
ftatute  feems  to  weaken  the  ftatute  of  4  H.  7.  in  the 
cafe  of  fine  by  tenant  in  tail,  by  a£l  of  parliament,  and 
tenant  with  reveifion  in  the  crown.  Per  Hobart  Ch.  J. 
Hob.  332.  Mich.  19  fac.  in  Mackwilliam's  cafe. 

A.  devifed  land  to  his  wife  for  life,  remainder  to  his 
fon  in  tail,  when  he  fliould  attain  to  his  age  of  twenty- 
five  years  ;  and  before  that  time  he  levied  a  fine,  this  bar- 
red his  iffue,  though  he  had  nothing  in  remainder,  as 
it  was  allowed  he  could  not  have  till  that  age  ;  for  tho'  he 
was  not  aflualiy  tenant  in  tail  when  he  levied  the  fine,  but 
the  vefting  of  the  eftate  depending  on  the  contingency  of 
his  coming  to  that  age,  yet  the  iflue  being  obliged  to 
make  cut  his  title  through  his,  muft  be  barred  as  a  privy 
within  the  words  of  the  4  H.  7.  and  the  conufor  was  a 
perfon  to  whom  the  land  was  intailed,  and  fo  plainly 
within  the  words  of  the  32  H.  8.  Cro.  Eliz.  61 1. 
Cro.  Car.  435. 

Vol.    II.  N<'.  75. 
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If  tenant  in  tail  levies  a  fine,  and  dies  before  the  pro-  ^^ 
clamatfens  are  paft,  though  a  right  really  defcends  to  the 
iffje,  beca  fe  tl.e  fine  is  no  bar  till  the  proclamations  are 
paft,  yet  after  the  proclamations  the  intail  is  barred ;  for 
the  proclamations  diftingui(h  the  fines  which  bar  the  in- 
tail  from  ihofe  at  Common  law,  which  only  difcontinue 
it';  and  by  tlie  exprefs  words  of  32  H.  8.  all  fines  levied 
with  proclamations  of  any  lands  intailed  to  the  perfon  fo 
levying  the  dme,  or  to  any  of  his  anceftors,  (hall  im- 
mediately after  tiie  proclamation  made  be  adjudged  a  fuffi- 
cient  bar  againft  the  faid  perfon  and  his  heirs,  claiming 
only  by  force  of  the  f<.id  intail.  3  Co.  86.  Plow.  430, 
437.      2  And.  177.      Mo}r  628. 

Hence  it  was  adpjdqed,  that  where  A.  was  tenant  for 
life,  remainder  to  B.  in  tail,  and  B.  levied  a  fine,  and 
died  before  all  the  proclama  ions  were  paft,  his  iffue  be- 
ing out  of  the  r^atm  ;  that  after  the  proclamations  were 
paft,  though  the  iffue,  immediately  upon  his  return  in- 
to the  kingdom,  made  his  claim  to  the  remainder,  yet  it 
availed  him  nothing,  but  the  fine  was  a  final  bar  to  him. 
Z  Co.  87.  cafe  of  fines. 

So  It  is  if  there  be  grandfather,  father  and  fon  ;  and 
the  grandfather  being  tenant  in  tail,  enfeoffs  the  father, 
and  afterwards  diffeifes  him,  and  then  levies  a  fine  with 
proclamations  to  '.  .9.  but  before  the  proclamation>  were 
all  paft  the  father  entred,  and  alter  they  weie  all  paft  the 
conufee  entied,  and  then  the  grandfather  and  father  die, 
and  the  fun  brings  \.\s  formcdon  ;  the  conufee  pleaded  the 
fine  with  proclamations,  and  the  demandant  thereupon 
the  entry  of  his  father,  but  could  recover  nothing;  be- 
caufe  after  the  proclamations  pjsft,  the  fine  was  a  good 
bar  to  the  irtail,  which  was  m:ide  to  the  grandfather 
who  levied  the  fine.     Cro.  Eliz.  589. 

And  tie  law  is  the  fame  in  cafe  of  anions  brought,  as 
of  an  entry  made  to  preferve  the  intail ;  for  if  tenant  in 
tail  levies  a  fiie,  and  die^  btfure  all  the  proclamations  aie 
paft,  and  the  iffue  in  tail  brings  a  forw.edoi,  the  conufee 
may  plead  the  fine  with  proclamations,  thougii  they  were 
made  pending  the  writ.      3  6'(?.  90.     Plow.  ^,-2^. 

And  this  has  been  carrried  fo  far,  that  though  a  parti- 
cular tenant,  who  is  a  (banger  to  the  tenant  in  tail, 
(hould  enter  before  the  proclamations  were  paft,  to  pre- 
ferve his  own  riii,ht,  yet  the  intail  is  barred  ;  as  if  A.  te- 
nant for  life,  remaim'er  to  B.  in  tail,  remainder  to  C. 
in  fee,  and  B.  diffeifes  A.  and  lev  es  a  fine,  but  before 
the  proclamations  are  paft,  the  tenant  for  life  enters,  and 
avoids  the  fine  as  to  himfelf  and  C.  though  in  'his  cafe, 
neither  the  eftate  of  A.  nor  C.  a  e  afftded  by  the  fine, 
yet  after  the  proclamations  ma.'e,  the  intail  is  barred 
from  the  proclamations  made,  nor  can  any  aft  of  the 
iffue  preferve  it.      Cro.  Eliz.  bio.     Poph.  65,   66. 

As  tenant  in  tail  mav  convey  his  whole  eflate  bv  the 
fine,  fo  may  he  carve  any  lefter  eftate  out  of  it,  which 
(hall  likewife  bind  the  iffue  af  er  his  death  ;  as  if  there  he 
A.  tenant  for  life,  remainder  to  B.  in  tail,  and  B.  agrees 
to  make  a  leafe  for  years  to  'J .  S.  upon  writ  of  covenant 
brought  by  B.  againft  J.  S.  he  may  levy  a  fine  come  ceo, 
bfc.  to  B.  and  B.  may  render  tiieni  to  f.  S.  for  the 
term  agreed  on,  with  refervation  of  a  rent;  and  this 
leafe  (hall  continue  in  force  againft  the  iffue,  becaufe  when 
y.  S.  conveys  by  the  fine,  though  he  leallv  has  no  right, 
the  tenant  in  tail  and  his  iffue  are  eftopped  to  fay  other- 
wife  than  that  he  took  a  fee-limple  ;  and  confequeiuiy  it 
appearing  by  the  fine  that  he  was  tenant  in  fee-(imple,  he 
has  thence  a  power  to  make  a  leafe  to  bind  his  iffue. 
Plow.  430.      Bro.   tit.   Fines   106. 

But  if  there  be  tenant  for  life,  the  remainder  in  tail, 
and  the  tenant  for  lif;  levies  a  fine  come  ceo,  (3'c.  to  the 
tenant  in  tail,  who  grants  and  renders  a  rent-charge  out 
of  the  land  to  the  conufor,  this  fine  fhall  not  bind  the 
iffue,  becaufe  the  rent  was  newly  created  by  tenant  in 
tail,  and  not  intailed  to  him,  or  any  of  his  anceftors ; 
and  the  intail  of  the  land  continuing,  no  incumbrance 
of  the  donee  can  affeft  the  land  no  longer  than  his 
life.      I   And.  6.     3  Co.  89.     Dyer  213.     Plow.  435. 

If  there    be   A.   tenant   in  tail,   the  remainder    lo  B. 

in  tail,    the  remainder  to  the  right  heirs   of  the  tenant 

in  tail,  and  the  tenant  in  tail  bargains  and  fells  the  lands 

to  J,  S.  and  his  heirs,  and   then  levies  a  fine  to  him  j 

O  this 
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this  is  a  bar  to  the  iflue  in  tail,  but  no  difplacing  or 
difcontinuance  of  the  remainder  in  tail,  becaufe  the  bar- 
gam  and  fale  conveyed  no  more  than  what  the  tenant  in 
tail  could  lawfully  grant,  which  was  a  defcendable  eftate 
during  his  own  life,  and  no  eftate  of  freehold  pafled  by 
the  fine,  that  being  before  conveyed  by  the  bargain  and 
fale ;  but  yet  the  fine  had  this  efFe(Jl,  though  fubfequent 
to  the  bargain  and  fale,  to  convey  the  whole  eftate- 
tail  to  the  bargainee,  who  before  had  but  a  defcendable 
eftate  during  the  life  of  tenant  in  tail  ;  becaufe  where- 
ever  a  fine  is  levied  to  a  perfon  to  whom  the  lands 
were  intailed,  and  whom  the  ifTue  muft  mention  in  his 
formedon,  fucli  fine  cuts  off  the  intail,  and  bars  the  iflue. 
10  Co.  96.     I  Buljh.  162.  5.  C, 

5.  Of  the  operation  of  a  fine  in  barring  Jlr angers,  or 
thofe  who  have  but  an  uncertain  interejh,  as  a  term  for 
years,  or  barely  an  equitable  interejl. 

If  tenant  in  tail  be  difleifed,  and  the  difleifor  levies  a 
fine,  the  difleifee  has  five  years  to  make  his  claim  by  the 
firft  faving,  becaufe  he  is  the  firft  who  has  a  right  at  the 
time  of  the  fine  levied ;  and  if  he  omits  to  make  his 
claim  in  that  time,  the  iflue  is  bound  for  ever.  3  Co. 
87.  Cro.  Eliz.  896.  Co.  Lit.  372.  Though  the  fta- 
tutes  4  Hen.  7,  and  32  Hen.  8.  have  made  the  operation 
of  fines  ftroneer  againft  parties  and  privies  than  they  were 
at  Common  law,  for  by  them  the  ifTue  in  tail  is  bound, 
though  not  thofe  in  remai.idei  or  reverfion ;  yet  have 
they  enlarged  the  privilege  that  ftrangers  had  at  Common 
law  to  avoid  them,  for  upon  thefe  ftatutes  they  have  five 
years  from  the  fine  to  make  their  claim,  where  they  have 
a  prefent  right  at  the  time  of  the  fine  levied  ;  and  where 
it  accrues  after  the  fine,  they  have  five  years  from  the 
time  of  fuch  accruer  ;  whereas  by  the  Common  law  in 
both  thefe  cafes  a  ftranger  had  only  a  year  from  the  entry 
of  the  filver,  at  which  time  the  land  pafTed.     2  Bac.  Abr. 

532- 

If  tenant  in  tall  bargains  and  fells  his  lands,  or  difcon- 
tinues  the  tail,  and  the  bargainee  or  difcontinuee  levies  a 
fine,  tho'  five  years  pafs  in  the  life  of  the  tenant  in  tail, 
yet  the  ifTue  (hall  have  five  years  after  his  death  to  avoid  the 
fine;  for  his  father  having  given  all  his  right  by  the  fale, 
could  not  claim  any  right  againft  his  own  gift ;  the  ifTue 
therefore  is  helped  by  the  fecond  faving,  becaufe  he  is  the 
firft  to  whom  the  right  accrued  after  the  fine  levied. 
Dyer  3.     3  C«.  87.  b.     Cro.  Eliz.  896. 

If  a  mortgagee  be  difTeifed,  and  five  years  pafs  after 
the  proclamations,  the  mortgagee  is  hereby  barred,  but 
if  the  mortgagor  pays  or  tenders  his  money,  he  has  five 
years  to  profecute  his  right  by  the  fecond  faving  in  the 
afl,  becaufe  his  title  did  not  accrue  till  the  payment  of 
the  money.     Plow.  373. 

If  an  infant  difTeifor  be  difl'eifed,  or  makes  a  feoff- 
ment, and  the  feofi^ee  or  difTeifor  levies  a  fine,  and  five 
years  pafs,  the  firft  difTeifee  is  barred  of  his  right  by  the 
firft  faving  in  the  a£l,  becaufe  he  has  a  prefent  right, 
which  he  ought  to  purfue  immediately  by  a(3ion  or  entry  ; 
but  the  infant  ftiall  have  five  years  from  his  full  age  to 
avoid  the  fine,  becaufe  no  laches  is  to  be  imputed  to  him 
from  the  time  he  arrives  at  his  full  age.     2  Bac.  Abr, 

532- 

A.  feifed  of  Black-Acre  in  fee  is  difTeifed  by  S.  who 
levies  a  fine  with  proclamations  of  the  faid  Acre  during 
the  life  of  A.  three  years  after  the  fine  levied,  A.  dies, 
and  his  right  defcends  to  C.  his  grandfon,  as  his  heir, 
who  at  the  time  of  the  defccnt  of  fuch  right  was  an 
infant ;  and  the  queftion  was,  whether  j^.  and  C.  having 
fufFered  five  years  after  the  fine  levied  to  pafs  during  his 
anceftor's  life  and  his  minority,  without  making  any 
claim,  (hould  be  barred,  or  fhould  have  other  five  years 
upon  his  arrival  at  full  age  to  make  his  claim  in  ;  and  it 
was  adjudged,  that  he  (hould  not,  but  that  he  was  barred, 
and  that  by  virtue  of  the  firft  faving  in  the  4  i/.  7.  which 
faves  to  every  perfon  and  their  heirs,  other  than  parties  to 
the  fine,  fuch  right,  claim  and  intereft  as  they  have  in 
lands  and  tenements  whereof  a  fine  is  levied,  fo  that  they 
purfue  fuch  right  by  way  of  ^Q(\or\  or  lawful  entry  within 
five  years.     Now  A,  having  a  right  to  Black-  Acre  at  the 
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time  the  fine  was  levied,  confequentlv  he  and  I'.is  heirs 
muft  be  comprehendtd  in  this  favi'  2,  but  then  they 
cannot  take  tlie  benefit  of  fuch  conr  Jthenfion  unlcfs  they 
purfue  the  method,  and  the  time  prefcribed  and  limited 
in  the  faid  faving,  which  they  apparently  negletSted  to  do, 
fince  neither  A.  nor  his  grandfon  made  any  claim  or  entry, 
or  brought  any  action  for  recovery  of  their  right  uithin 
the  five  years;  and  therefore  fuch  right  muft  be  birred 
and  extinguifhed  ;  and  C.  in  this  cafe  (hall  have  no  pri- 
vilege of  infancy,  becaufe  the  ftatute  extends  that  only 
in  cafes  where  the  right  firft  attached  in  the  infant,  and 
therefore  fliall  have  five  years  after  his  infancy  to  make 
his  claim  ;  but  here  the  right  was  firft  in  A.  at  the  time 
of  the  fine,  and  the  ftatute  allows  but  five  years  to  purfue 
the  right  from  the  time  it  accrues,  which  was  not  done 
in  this  cafe.     Plow.  356  to  372. 

But  if//,  be  tenant  in  tail,  the  remainder  to  B.  in  fije, 
and  A.  levies  a  fine  with  proclamations,  and  then  B.  dies, 
his  heir  within  age,  and  then  A.  dies  withojt  ifTue,  and 
five  years  pafs  without  any  adion  brought  by  the  heir, 
yet  he  (hall  cither,  during  his  minority,  recover  the  land 
notwithftanding  the  five  years  lapfed,  becaufe  the  right 
firft  accrued  to  him,  B.  having  no  right  to  the  land  by 
the  remainder,  till  the  eftate-tail  was  fpent,  which  did  not 
happen  in  his  life ;  or  the  heir  of  B.  may  defer  making 
his  claim  till  he  comes  of  age,  and  then  by  the  exprefs 
words  of  the  a£l  he  (hall  have  five  years  to  recover  his 
right.      Dyer  133. 

It  is  a  rule,  that  an  intereft  is  not  barred  by  a  fine  that  is 
not  devefted  and  turned  to  a  right  ;  for  if  the  perfon  who 
has  the  right  continues  in  po/Teflion  at  il'e  time  of  the  fine 
levied,  he  is  under  no  neceflity  to  make  his  claim,  and 
cannot  be  put  to  his  adtion  or  entry,  which  are  the  only 
remedies  the  a6l  gives  to  avoid  fi.ies  and  fecure  one's 
intereft,  becaufe  he  being  in  pofTefliun,  and  not  difturbed 
by  the  fine,  has  already  all  thofe  remedies  it  can  give 
him,  and  therefore  it  were  fruitlefs  and  unnecefTary  to 
purfue  them  ;  as  if  a  man  levies  a  fine  of  land  out  of 
which  I  have  a  rent,  common,  or  the  like,  the  fir.e  and 
five  years  nonclaim  (hall  not  afFedl  me,  becaufe  I  am  ftill 
in  pofleflion  of  my  rent  or  common,  and  it  were  in  vain 
to  endeavour  to  recover  what  I  ftill  enjoy,  2  Inft.  ^17. 
9  Co.  106.  a.  Cro.  Jac.  60.  5  Co.  124.  i  Vent.  8r. 
A.  leafes  to  B.  for  years,  to  commence  after  a  former 
leafe  in  ejfe;  the  firft  leafe  is  determined,  and  before  any 
entry  by  B.  the  leflbr  enters  and  makes  a  feoffment,  and 
levies  a  fine,  and  five  years  pafs  without  any  claim,  B, 
is  barred  of  this  intereft ;  for  by  the  general  claufe,  the 
fine  concludes  all  privies  and  ftrangers,  and  the  firft  faving 
includes  the  lefTee  in  refpeft  of  the  word  intereft,  which 
a  term  for  years  may  properly  be  called.  5  Co.  124, 
Cro.  Jac.  bo.     9  Co.  105, 

But  if  B.  who  had  the  future  intereft,  had  died  before 
the  determination  of  the  firft  leafe,  and  upon  the  expi- 
ration thereof  the  lefTee  had  entered  and  levied  a  fine; 
and  after  the  firft  five  years  adminiftration  was  granted, 
the  adminiftratorfliould  be  allowed  five  years  to  make  his 
claim ;  for  none  had  a  right  or  title  of  entry  before,  and 
it  accrued  to  him  by  the  admrniftration  after  the  fine, 
and  confequently  he  (hall  be  allowed  five  years  from  the 
accruing  of  his  right ;  but  in  the  former  cafe  the  leflee 
had  a  right  of  entry  at  the  time  of  the  fine  levied,  and 
therefore  could  have  but  fiveyeais  from  that  time;  but 
if  the  lefTor  enters  upon  the  firft  leflee,  and  levies  a  fine, 
the  fecond  lefliee  fliall  have  five  years  after  the  firft  leafe  is 
determined,  becauTe  his  right  then  firft  accrued,  i  Leon, 
99.      1  Leon.  157.     Cro.  Jac.  61.     5  Co.  124..  a. 

As  if  a  man  fettles  lands  to  the  ufe  of  himfelf  for  life, 
and  that  if  he  (hould  make  a  jointure  to  his  wife,  and  a 
leafe  for  thirry-one  years,  to  commence  after  his  death, 
and  then  the  truftees  (hould  ftand  feifed  to  fuch  ufes;  he 
made  a  leafe  accordingly,  and  then  he  and  his  wife  levied 
a  fine;  the  leafe  is  not  barred,  though  five  years  fhould 
pafs  without  entry  or  claim,  becaufe  he  having  but  a  fu- 
ture intereft,  it  was  not  difplaced  or  devefted  by  the  fine; 
confequently  an  entry  were  fruitlefs  to  p  eferve  that 
which  was  not  touch'd  by  the  fine ;  befides,  this  being 
an  interejfe  termini,  the  lefTee  had  no  right  till  after  the 
death  of  ttie  lefTor,   confequently  muft  have  five  years 

from 
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from  the  accruer  of  his  right  to  prefer ve  it.     Hard.  410, 

«43»4iS- 

A  copyholder  may  be  barred  by  a  fine  and  nonclaim, 
becaufe  it  is  an  intereft  within  the  ftatutej  fo  executors, 
that  have  land  till  debts  and  legacies  are  paid,  may  be 
barred  by  a  fine  and  five  years  nonclaim,  becaufe  they 
likewifc  have  an  intereft  within  the  words  of  the  fta- 
tute.  9  Co.  105.  a.  5  Co.  124.  But  it  has  been 
ruled  in  Chancery,  that  where  >/.  devifes  lands  to  B.  in 
tail,  remainder  to  C.  in  tail,  fubjeft  to  the  payment  of 
legacies;  and  C.  levies  a  fine,  and  five  years  pafs  without 
any  claim,  that  the  legacies  are  not  barred  by  the  fine  ; 
for  C.  having  no  title  but  under  the  will,  the  purchafer 
muft  be  prefumed  to  have  notice  thereof,  and  legacies 
thereby  bequeathed,     2  Vern.  662. 

If  there  be  tenant  by  elegit,  ftatute-merchant  or  fiaple, 
and  a  fine  levied  of  thofe  lands,  and  five  years  pafs  without 
any  claim,  they  are  bound  by  the  fine,  becaufe  they  have 
each  of  them  an  intereft  within  the  words  and  intention 
of  the  ftatutes,  and  thereby  (hall  be  bound  if  they  do  not 
purfue  their  rights  within  five  years.  2  Inji.  517.  5  Co. 
124.  a.  Plow.  374.  So  it  is  if  an  inq  ifition  upon  an 
elegit  be  found,  and  then  a  fine  be  levied  of  the  lands, 
and  five  years  pafs  without  anv  claim,  the  intereft  of  the 
tenant  is  barred,  becaufe  after  the  inquifition  found,  lie 
party  before  entry  has  the  pofleifion,  and  may  have  an 
^e£lment  or  trefpafs,  and  therefore  their  intereft  ma"  be 
difplaced,  and  confequently  their  right  barred,  i  Mod. 
217. 

But  if  a  man  have  a  judgment  for  a  debt  at  Common 
law,  and  the  debtor,  before  the  land  be  extended,  aliens 
by  fine,  and  five  years  pafs,  the  plaintiff  may  ftill  have  a 
fcire  facias  and  an  elegit ;  fo  it  is  of  a  conufee  of  a  ftatute 
before  execution  fued  ;  for  tho'  the  judgment  and  exe- 
cution be  incumbrances  that  are  chargeable  upon  the 
eftate,  yet  before  execution  fued,  the  conufee,  i^c.  has 
no  right  to  the  land,  for  his  releafe  of  all  his  right  to  the 
land  will  not  hinder  iiim  from  fuing  out  execution,  and 
confequently  they  cannot  be  barred  by  a  fine,  unlefs  they 
omit  to  make  their  claim  in  five  years  after  the  extent, 
for  then  their  right  firft  accrues,  i  Mod.  127.  So  if  a 
man  has  a  decree  in  Chancery  to  charge  lands,  and  the 
tenant  of  the  land,  after  the  decree  aliens  by  fine,  and 
five  years  pafs,  yet  the  plaintiff  may  have  execution,  be- 
caufe till  the  decree  be  executed,  he  has  no  right  to  the 
land,  and  therefore  is  not  obliged  to  make  any  entry  or 
claim  to  preferve  it  till  his  title  accrues.  1  Chan.  Caf. 
268. 

If  leflee  for  years  be  oufted,  and  he  in  reverfion  dif- 
feifed,  and  the  difleifor  levies  a  fine,  this  and  five  years 
nonclaim  fliall  bar  both,  becaufe  the  leflee  for  years  may 
have  his  ejeftment,  and  the  leflbr  his  aflife.  9  Co.  105. 
But  if  leffee  for  life  be  difleifed,  the  reverfioner  ftiall 
have  five  years  after  the  death  ol  the  particular  tenant, 
becaufe  he  can  have  no  adion  to  recover  the  freehold. 
9  Co.  105.  i.     Co.  Lit.  250.     Plow.  374. 

If  lefiee  for  life  or  years  makes  a  feoffment  and  levies 
a  fine,  and  five  years  pafs  without  entry  or  claim  by  the 
reverfioner,  and  then  the  leffee  dies,  the  reveifioner  has 
five  years  to  preferve  his  right,  becaufe  he  has  two  dif- 
ferent rights  in  this  cafe  upon  the  feoff nent  and  fine; 
one  immediately  accrues  by  the  zSi  of  the  Itffee  in  com- 
mitting the  forfeiture;  the  other  upon  the  death  of  the 
leffee  or  expiration  o^  the  term,  and  therefore  fliall  not 
forfeit  the  laft  by  omitting  to  take  advantage  of  the  firft; 
wherefore  if  the  reverfioner  omits  to  enter  upon  the 
breach  of  the  condition  in  law,  yet  his  old  ri^ht,  which 
accrues  upon  the  death  of  the  leffee,  or  expira'ion  of  the 
term,  ftill  continuing,  is  faved  by  the  ft^Lute,  which  pre- 
ferves  future  rights,  as  well  2l<  thofe  in  /-.  afenti.  1  Vent. 
241.  3  Keb.  37,  no.  Raym.  219  Moiir-]i.  Cro. 
£liz.  254.  3  Co.  78.  Cre.  Car.  i^-j.  But  if  tenant 
in  tail  makes  a  leafe  for  life,  a  .  fo  difcoiitinues  the  tail, 
and  then  levies  a  fine  with  proclamations,  and  dies  with- 
out iffue,  and  five  years  pafs  without  any  entry  or  claim, 
the  remaindei-man  is  barred,  becaufe  upon  the  death  of 
tenant  m  tail  without  iffue,  his  title  commenced,  and 
fhall  be  allowed  but  five  years  from  thence  to  preferve  it. 
Cro.  Car.  156. 
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If  there  be  tenant  for  life,  the  remainder  to  B.  in  tail, 
and  the  leffee  levies  a  fii-e,  B.  being  out  of  the  realm  ; 
if  B.  dies  beyond  fea,  the  iff.e  in  tail  is  at  large  to  avoid 
the  fine  when  he  pleafes;  for  that  claufe  of  the  4  H.  7. 
which  gives  perfons  out  of  the  realm,  infants,  Uc.  and 
their  heirs,  five  years  after  their  impediments  removed,  to 
purfue  their  right,  cannot  be  extended  to  this  cafe,  be- 
caufe B.  being  dead,  cannot  rsturn  into  the  realm  to  make 
his  claim,  and  the  claufe  limits  five  years  to  him  and  his 
heirs  after  his  return,  which  now  is  become  impoffible, 
2  Li/i.  519. 

A  copyholder  of  a  dean  and  chapter  levied  a  fine  with 
proclamations,  and  five  years  part  without  any  claim  by 
him  that  was  '^ean  at  the  time  of  the  fine,  yet  the  fuc- 
ceeding  dean  wai  not  bound  by  the  fine;  becaufe  if  that 
were  allov/ed,  the  ftatute  of  i  (s"  13  Eliz.  would  be  of 
little  ufe  to  reftrain  alienations  ;  for  then  by  combination 
between  the  dean  and  tenant,  all  lands  belonging  10  the 
chapter  might  be  aliened,      i  Vent.  31  r. 

If  leffee  for  years  affigns  his  term  in  truft  for  himfelf, 
and  afterwards  purchafes  the  inheritance,  and  occupies 
the  land,  and  then  levies  a  fine,  and  five  years  pafs  with- 
out claim  by  the  aftignee,  the  term  is  loft,  for  neither 
the  cejlui  que  truft,  nor  the  termor,  have  any  remedy  ; 
nor  the  ce/lui  que  irujl,  becaufe  he  by  the  fine  hath  ac- 
knowledged the  land  to  be  the  right  and  inheritance  of 
the  ronufee  ;  and  it  were  unreafonable  to  allow  him  any 
pre  jnfions  after  fo  folemn  a  confeffion  to  the  contrary  ; 
nor  the  termor,  becaufe  he  having  a  right  at  the  time  of 
the  fiiit  levied,  and  omitting  to  make  his  claim  within 
five  years,  is  barred  by  theexprefs  words  of  the  ftatute; 
fo  it  is  if  tenant  in  fee-fimple  makes  leafe  for  a  hundred 
years  to  attend  the  inheritance  in  truft  for  himfelf,  and  ftill 
continues  in  poffeflion,  and  makes  a  leafe  for  fifty  years, 
and  levies  a  fine  fur  conufance  de  droit  to  confirm  it,  and 
five  years  pafs  without  any  claim  by  the  firft  leffee,  his 
intereft  is  barred  by  the  fine ;  for  the  fecond  leafe,  and 
the  fine  devefted  the  firft  term  out  of  the  leffee,  and  con- 
fequently if  there  be  no  claim  by  him  in  five  jears,  his 
intereft  muft  be  barred.  Cro.  Car.  no.  \  Lev.  270. 
I  Sid.  478.      1  Vent.  8.      1  Chan.  Rep.  51,  65. 

But  if  a  man  purchafes  the  fee-fimple  of  Black  Acre,  of 
which  there  is  a  long  leafe  in  being,  and  the  conveyance 
is  made  bv  fine,  and  the  purchafer  lo  proted  the  inheri- 
tance has  an  affignment  of  the  te.n  in  truft  for  him- 
felf, though  the  termor  makes  no  -aim  in  five  years; 
yet  the  term  continues,  becaufe  the  ftatute  of  fines  being 
made  for  the  fecurity  of  the  purchafers,  'hey  would 
weaken  their  intereft,  if  fines  deftroyed  fuch  leafes  againft 
the  intention  of  all  parties,  i  Sid.  460.  1  Vent.  82. 
I  Lev.  272. 

Thus  if  a  man  mortgages  his  land,  and,  as  is  ufual, 
ftill  continues  in  poffeffion,  and  levies  a  fine,  and  five 
years  pafs,  yet  the  mortgagee  is  not  barred  ;  for 
though  the  mortgagee  be  in  reality  out  of  pt.ffeftion  ; 
yet  when  that  is  done  by  the  confent  of  both  parties, 
and  the  nature  of  the  contracft  requires  it  ftiould  be 
fo  while  the  intereft  is  paid,  it  is  againft  the  original  de- 
fign  of  the  contra<a,  that  any  ad  of  the  mortgagor,  ex- 
cept the  pa}ment  of  the  money  ftiould  deprive  the  mort- 
gagee of  his  fecurity,  and  is  no  lefs  than  a  fraud,  which 
the  law  will  not  countenance.  i  Sid.  460.  i  Ven.  82. 
J  Lev.  272.  So  if  the  mortgagee  is  in  poffeiUcn,  ?nd 
levies  a  fine,  and  the  five  years  pafs,  yet  upon  paymt^^t 
of  the  money  he  may  enter,  i  Vern.  132.  and  there  faid 
to  be  a  new  way  of  foreclofing  the  equity  of  redemp- 
tion ;  bur  fee  Vern.  189.  cont' . 

Thus  It  hath  been  adjudged,  where  a  man  was  leffee 
foi  jc  IS  of  one  part  of  a  manor,  and  tenant  at  will  of 
another,  rendering  rent,  and  the  leffee  makes  a  leafe  ^.cx 
life,  and  then  levies  a  fine  to  the  tenant  for  life,  but  ftill 
continues  in  poffeffion,  and  pays  the  rent ;  this  fine  ftiall 
not  bar  the  leffor,  becaufe  this  is  vifibly  a  fraud  and  trick 
in  the  firft  leffee;  v.  ..ch  he  fliall  reap  no  benefit  b}',  and 
the  leffor  had  no  reaon  to  make  his  claim  while  the  rent 
was  duly  paid  him.     3  C--.  77. 

It  is  agreed  on  all  hjuds,  that  a  fine  and  non-claim 
will  bar  a  truft,  becaufe  the  eej]2ii  que  truji  has  an  equi- 
table intereft,  and  therefore  ought  to  purfue  it  by  proper 

remedies 


\ 


I?    I    H 

remedies  to  fecure  it ;  yet  this  mihft  be  underftood  with 
the  following  reftriaions.     i  Chanc.  Cafn  268.     2  Chan. 

Cafes   247.  a      u  » 

I  Where  the  purchafer  has  notice  of  the  trult,  tMo 
the  truftee  conveys  to  him  by  fine,  and  five  years  pafs 
without  any  claim  by  the  cefui  que  truji,  yet  the  truft  is 
not  barred,  becaufe  where  the  purchaler  has  notice,  he 
fees  the  title  of  the  vendor,  and  what  power  he  has  to 
convev  ;  and  therefore  when  he  takes  the  land  from  him, 
(hall  be  prefumed  to  hold  it  in  the  fame  plight,  and  that 
the  vendor  could  not  make  him  a  better  title  than  he  had 
himfelf;  and  when  the  purchafer  takes  it  upon  thefe 
terms,  the  ttuft  is  undifturbed,  and  ctjlui  que  7ruji's  in- 
tereft  no  way  afFefted  by  the  fine. 

2.  Though  the  truftee  fhould  convey  by  fine  to  a  pur- 
chafer, who  had  no  notice,  and  theehy,  and  five  years 
non-claim,  the  cejiui  que  truJl  fhould  be  barred,  yet  if  the 
purchafer  (hould  reconvey  to  the  truftee,  the  bar  from 
the  reconveyance  ceafes,  and  the  truft  as  to  him  revives 
aaain  ;  for  he  that  was  originally  invefted  with  a  truft 
(hall  never  be  allowed  to  plead  his  own  tortious  adt  in  his 
own  juftification;  for  that  were  to  allow  a  man  to  plead 
his  crime  in  his  own  defence,  and  excufe  of  his  treachery. 
2  Chanc.  Cafes   124,   5,   6.      i  Vern.  60.   S.  C. 

li  lands  are  devifed  to  truftees  till  debts  paid,  and  then 
to  an  infant  and  his  heirs;  and  J.  S.  a  ftranger,  enters 
on  the  lands,  and  levies  a  fine,  and  five  years  non-claim 
pafs,  and  the  infant,  when  of  age,  brings  an  ejedment  ; 
but  he  is  barred,  becaufe  the  truftees  oug,ht  to  have  entered  ; 
yet  equity  will  relieve,  and  not  fufter  an  infant  to  be 
barred  by  the  laches  of  his  truftees,  nor  to  be  barred  of 
a  truft  eftate  during  his  infancy,  and  the  infant  in  this, 
cafe  ftiall  recover  the  mean  profits.      2  Fern.  368. 

Remainder  in  tail  limited  to  the  iflue,  not  barrable  by 
the  father's  fine.      I  Lord  Raym.  33. 

A  limitation  in  a  will  to  C.  and  his  heirs,  to  the  ufe 
of  him  and  his  heirs,  in  truft  to  pay  debts,  and  after  in 
truft  for  D.  and  the  heirs  of  his  body,  and  in  default  of 
heirs  of  the  body  of  D.  remainder  to  C.  and  his  heirs  : 
The  recovery  of  D.  barred  the  remainder  to  C.  as  be- 
ing a  remainder  of  a  truft,  for  a  remsinder  of  a  legal  ef- 
tate  cannot  be  barred  by  the  recovery  of  a  cejlui  que  truJi 
only.     Atiyns's  Rep.  473. 

T.  B.  by  provifo  in  a  marriage  fettlement,  gives  his 
wife  a  power  to  difpofe  of  100/.  by  will  to  fuch  perfon 
as  (he  (hall  appoint,  to  be  paid  to  the  wife  within  one 
year  after  his  death,  and  in  default  of  fuch  payment,  J. 
M.  is  impowered  to  make  a  leafe  of  particular  lands  to 
raife  this  fum  ;  the  wife  makes  an  appointment  of  the 
joo/.  but  never  received  it  while  living;  the  heirs  of 
the  huftjand  mortgaged  the  eftate  to  B.  who  then  had 
no  notice  of  this  power:  Afierwards,  on  B.'s  purcha- 
fmg  the  eftate,  the  heirs  of  the  huftsand  levy  a  fine  to 
him,  and  convey  the  equity  of  redemption  as  a  collate- 
ral fecurity,  who  then  had  notice  of  the  power  ;  five 
years  incurred  after  levying  of  the  fine,  and  no  claim 
made  on  the  part  of  the  appointees  of  the  1 00  /.  but  they 
now  bring  their  bill  to  be  paid  this  fum.  Lord  Chan- 
cellor Hnrdwicke  held,  that  the  plaintiffs  were  intitled  to 
the  100  /.  and  intereft  from  the  end  of  one  year  after  the 
death  of  Anne  Briciley  the  wife  of  T.  B.     Atkyns  Rep. 

474- 

A  bare  naked  power  is  not  barred  by  any  of  the  fla- 
tuses of  fines,  other  wife  as  to  an  intcrejfe  termini,  At- 
kyns's  Rep.  476. 

6.  The  remedies  given  io  grangers  by  claim  and  entry  for 
the  prefervation  of  their  rights  ;  and  of  erroneous  fines,  and 
the  manner  of  reverfiyig  them. 

If  a  man  has  only  a  right  of  a£lion,  and  his  entry 
be  taken  away,  there  a  claim  or  aftual  entry  on  the 
land  will  not  preferve  his  right,  or  avoid  the  fine  ;  be- 
caufe though  he  has  a  right  to  the  land,  yet  fince  he 
has  not  purfued  it  in  the  manner  the  law  has  pre- 
fcribed,  'tis  as  inefFedlual  as  if  he  had  been  quiet.  2  Bac. 
Mr.  536. 

A  man  that  has  a  right  of  entry  may  empower  an- 
other to  enter  for  him,  and   fuch  entry  is  fufficient  to 
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avoid  a  fine  ;  for  what  another  does  by  my  command 
or  dife(5^ion,  is  looked  upon  to  be  my  own  a£l.     Moor 

450. 

But  where  a  man  enters  in  my  name,  and  without 
my  dire£lion  ;  this  does  not  avoid  the  fine,  or  preferve 
any  right,  becaufe  the  flatute  preferves  my  right  only  in 
cafe  I  purfue  it  by  entry,  is^c.  in  five  years  ;  but  what  a 
ftranger  does  in  my  name,  without  my  diredlion,  is  not 
my  adl,  and  confequently  cannot  avoid  the  fine  ;  yet  in 
this  cafe,  if  a  ftranger  enters  without  my  diredtion,  and 
I  agree  to,  and  approve  of  the  entry  within  five  years, 
this  is  fufficient  to  avoid  the  fine,  becaufe  my  fubfe- 
quent  aifent  and  approbation  is  equivalent  to  a  prece- 
dent command,  and  therefore  the  adt  of  another  by 
my  ditedtion  is  my  own.     Poph.  108.     Co.  Lit.  245. 

Leflee  for  life  levies  a  fine  coine  ceo,  iSc.  and  he  in  re- 
verfion,  five  years  after  his  death,  brought  his  cjeS.ment, 
and  a  ftranger  by  his  diredtion  delivered  a  declaration  in 
ejedlment  to  the  tenant  in  pofTeflion  ;  yet  this  was  ad- 
judged no  entry  to  avoid  the  fine,  i  Mod.  10.  i  Saund. 
319.      I  Vent.  42. 

If  an  adlion  be  brought  to  recover  lands,  of  which  a 
fine  was  levied,  and  the  demandant  difcontinuef,  this  is 
no  claim  to  avoid  the  fine,  becaufe  the  difcontinuance 
(hews  no  intent  of  the  demandant  to  preferve  his  right. 
Dalifon  116,  107.      I  Vent.  45. 

By  the  4  t5f  5  Ann.  (the  adl  for  the  amendment  of  the 
hw,)  c.  16.  f.  16.  it  is  declared,  that  no  claim  or  entry, 
to  be  of  or  upon  any  lands,  (hall  be  of  any  ft.rce  or  efFedt 
to  avoid  any  fine  levied,  or  to  be  levied  with  proclama- 
tions, unlefs  upon  fuch  entry  or  claim  an  adlion  (hall 
be  commenced  within  one  year  next  after  the  making 
fucli  entry  or  claim,  and  profecuted  with  effect. 

Devife  to  A.  ?nd  B.  for  their  lives,  equally  to  be  di- 
vided, and  after  their  deceafes  to  the  heirs  male  of  their 
bodies,  equiliy  to  be  divided  ;  and  if  either  of  them  die 
j  without  ili'ue,  then  to  the  furvivor  and  his  heirs  male. 
A.  and  B.  make  partition,  and  B.  levies  a  fine  and 
I  OifFcrs  a  recovery,  and  dies  without  iflue.  The  entry  of 
A.  is  taken  away,  and  no  title  accrues  by  furvivorftiip. 
Sir  an.  12. 

There  muft  be  an  adlual  entry  to  avoid  a  fine,  and  the 
demife  cannot  te  laid  on  a  day  before  the  entry.  Stran. 
1086. 

As  to  erroneous  fines,  and  the  manner  of  reverfing 
them,  it  muft  be  obferved  in  the  firft  place,  that  no  perfon 
can  bring  a  writ  of  error  to  reverfe  a  fine,  or  any  judg- 
ment, that  is  not  intitled  to  the  land,  bfc.  of  which  the 
fine  was  levied,  for  the  courts  of  law  will  not  turn  out 
the  prefent  tenant,  unlefs  the  demandant  can  make  out 
a  clear  title,  poflefTion  always  carrying  with  it  the  pre- 
fumption  of  a  good  title  till  the  right  owner  appears;  be- 
fides,  where  the  plaintiff  in  the  writ  of  error  <:?s:'<-  make 
out  a  title,  he  can  receive  no  damage  by  the  fine,  which 
the  writ  of  error  always  fuppofes  to  be  done,  tho'  it 
(hould  be  erroneous ;  and  therefore  it  is  no  lefs  than  tri- 
fling with  the  courts  of  juftice,  to  feek  relief  when  he 
can't  make  appear  he  has  received  any  injury,  i  Roll. 
Abr.  747.      Dyer  90.      3  Lev.  36. 

But  it  there  be  feveral  parties  to  an  erroneous  fine,  they 
(hall  all  join  with  the  party  that  is  to  enjoy  the  land,  tho' 
they  themfelves  can  have  nothing,  i  Roll.  Abr.  747. 
Dyer  89. 

Another  rule  to  be  obferved  is,  that  nothing  can  be 
affigned  for  error  that  contradidls  the  record  ;  for  the  re- 
cords of  the  courts  of  juftice,  being  things  of  the  greateft 
credit,  can't  be  queftioned  but  by  matters  of  equal  noto- 
riety with  themfelves ;  wherefore  tho'  the  matter  afTigned 
for  error  fliould  be  proved  by  witnefl'es  of  the  beft  credit, 
yet  the  judges  would  not  admit  of  it.  i  Roll.  Abr.  'jSl • 
And  hence  it  is,  that  in  a  writ  of  error  to  reverfe  a 
fine,  the  plaintiff"  can't  afTign  that  the  conufor  died  before 
the  tejle  of  the  dedimus  poteflatem,  becaufe  that  contradicts 
the  record  of  the  conufaiice  taken  by  the  commiffioners, 
which  evidently  fhews  that  the  conufor  was  then  alive, 
becaufe  they  took  his  conufance  after  they  were  armed 
with  the  commiflion  and  the  dedimus  ifTued.  Dyer  89,  b. 
I  Roll.  Abr.  757.     Cro.  Eliz.  469. 
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But  the  plaintifF  in  error  may  fay,  that  afier  the  co- 
nufance  taken,  and  before  the  certificate  thereof  returned, 
the  conufor  died  ;  becaufe  this  is  confiftent  with  the  re- 
cord.     I  Roll.  Mr.  757. 

If  a  coniifance  upon  a  fine  be  made  in  court,  the  plain- 
tifF in  error  can't  affign  for  error,  that  the  conufor  died 
before  the  return  of  the  writ  of  covenant,  for  it  would 
diteflly  contradi£l  the  record,  becaufe  the  conufance  in 
court  is  never  made  till  the  writ  of  covenant  be  returned  ; 
the  parties  till  then  not  being  judicially  before  the  court. 
Cro.  Eli%.  468. 

If  the  conufance  be  taken  before  commiflioners  in  pais, 
the  plaintifF  can't  affign  for  error,  that  the  conufor  died 
before  the  return  of  the  writ  of  covenant,  for  the  dedlmus 
may  ifTje  the  day  after  the  writ  of  covenant,  and  may 
recite  it  as  pending  before  the  return  thereof,  i  Rol.  Ahr. 
757.  Cro.Jac.  II.  Cro.  Eliz.  468.  See  Raym.  462. 
Jon.  181.  cont'. 

A  conufance  of  a  fine  was  taken  before  R.  M.  one  of 
the  juflices  of  C.  B.  and  after  in  the  profccution  of  the 
fine  the  dedlmus  was  directed  to  Sir  R.  M.  he  being  after 
the  conufance  made  a  knight,  who  returned  the  dedlmus 
with  his  name  and  title;  and  this  was  affigned  for  error, 
that  the  perfon  that  took  the  conufance  was  not  the  fame 
that  was  impowercd  to  take  it;  but  it  was  not  allowed, 
becaufe  it  contradifls  the  record,  whidi  is  that  the  dedl- 
mus was  direfted  to  Sir  R.  M.  and  that  Sir  R.  AJ.  by 
virtue  thereof  took  the  conufance.  Tel.  33.  i  Roll.  Abr. 
757.     Cro.  Jac.  II,  12. 

if  a  dedlmus  be  awarded  to  two,  and  one  only  takes 
the  conufance  of  the  fine,  this  may  be  afligned  for  error; 
becaufe  where  one  of  the  commiffioners  only  certifies  the 
conufance,  the  affignment  does  not  contradict  the  record  ; 
but  in  this  cafe,  if  the  fine  had  afterwards  been  drawn  up 
as  a  fine  acknowledged  in  court,  there  the  erroneous  co- 
nufance taken  upon  the  dedlmus  fhall  not  be  affigned  for 
error,  becaufe  it  (hall  be  taken  as  a  fine  acknowledged  in 
court  only,  and  no  averment  of  the  party  fhall  be  ad- 
mitted to  difprove  the  record.     Cro.  Ellz.  240.     Tel.  34. 

If  a  fine  is  acknowledged  before  commiffioners  in  the 
country  in  the  vacation,  and  the  conufor  dies  before  the 
term  ;  though  no  writ  of  covenant  was  fued  out,  or 
King's  filver  entred,  the  court  will  permit  tie  conufee  to 
enter  the  fine,  as  of  the  term  preceding.  Lord  Raym. 
850. 

If  one  of  my  name  levies  a  fine  of  my  land,  I  may 
avoid  this  fine  by  (hewing  the  fpecial  matter ;  as  to  fay, 
that  there  are  two  of  my  name,  one  of  Sale,  and  the 
other  of  Dale,  and  that  he  of  Sale  levied  the  fine,  and 
not  I,  who  am  of  Dale  ;  for  this  is  confiflent  with  the 
record,  becaufe  I  ftill  admit  that  one  of  my  name  levied 
the  fine.  Co.  Reading  9.  Cro.  Eliz.  531.  Moor  866. 
12  Co.  123. 

No  man  can  have  a  writ  of  error  to  reverfe  a  fine  that 
took  anv  eflate  by  it.     5  Co.  39. 

One  Parrott  married  A.  who  had  an  eftate  of  inheri- 
tance of  a  confiderable  value,  and  whilft  (he  was  under 
age  he  prevailed  on  her  to  levy  a  fine  with  him  of  thofe 
lands,  the  ufes  whereof  were  declared  to  him  and  her, 
and  the  heirs  of  iheir  two  bodies,  remainder  to  the  heirs 
of  the  furvivor;  this  fine  v/as  taken  in  the  country  by 
virtue  of  a  dedlmus  potejlatem  to  Sir  Herbert  Parrott,  his 
father,  and  an  ignorant  carpenter  ;  after  which  the  wife 
died  without  ifTue,  and  now  her  heir  at  law  praved  the 
relief  of  the  court;  upon  examination  it  did  appear,  that 
Sir  Herbert  did  examine  the  woman,  whether  (he  were 
willing  to  levy  the  fine,  and  afked  her  hufband  and  her, 
whether  (he  were  of  age  or  not,  and  both  anfwered  that 
fhe  was  ;  and  now  her  heir  moved,  that  this  fine  might 
be  fet  afide,  and  a  fine  impofed  upon  the  commiffioners 
for  this  undue  practice  in  taking  a  fine  of  one  under  age; 
but  all  the  court  aL'reed  they  could  not  meddle  with  the 
fine  ;  but  if  the  wife  had  been  alive,  and  ftill  under  age, 
they  might  bring  her  in  by  habeas  corpus.,  and  infpetf  her, 
and  fet  afide  the  fine  upon  motion  ;  for  perhaps  the  huf- 
band would  not  fufper  tl  e  bringing  or  proceeding  in  a 
writ  of  error  ;  and  the  court  were  of  opinion,  that  it 
was  the  duty  of  commiffioners  to  inform  tl  emfelves  of 
the  patties  age,  and  that  a  voluntary  ignorame  would  not 
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excufe  them ;  and  that  if  a  commiffioner  to  take  a  fine 
do  execue  it  corruptly,  he  may  be  fined  by  the  court ; 
for  in  relation  to  the  fine  (which  is  the  proper  bufinefs  of 
the  court,)  he  is  fubje(Sl  to  the  cenfuresof  it,  as  attornies, 
t^c.  but  here  it  did  not  appear,  that  Sir  Herbert  Parrott 
knew  that  (he  was  under  age,  and  therefore  the  court 
would  not  fine  him.  2  Vent.  30.  I  Mod.  246.  S.  C. 
12C0.121.  1  Rol.  Rep.  11;^,  114.  S.  C.  12  Ca.  123. 
12  Co.  124. 

A.  having  inveigled  his  wife  to  levy  a  fine  of  her  land  to 
him  when  (he  lay  on  her  death- bed,  pretending,  as  was 
fuggefted,  he  was  to  have  it  for  his  life  ;  and  a  dedlmus 
was  fent  into  the  country  to  take  the  fine,  and  the  cap- 
tion was  taken  the  very  day  (he  died  ;  and  becaufe  the 
fine  would  not  have  fl:ood,  the  party  being  dead  before 
the  King's  filver  was  paid,  the  writ  of  covenant  was  ra- 
fed  in  the  te/?e,  and  made  to  bear  date  ten  days  back- 
ward, and  all  the  other  parts  of  the  fine  were  rafed  like- 
wife,  and  made  to  correfpi^nd  with  it,  and  the  Kino's 
filver  was  paid,  and  fo  all  appeared  on  the  record  to  have 
been  done  before  the  death  of  the  woman  ;  on  a  bill 
brought  in  the  court  of  Chancery  to  have  the  fine  fet 
afide,  or  to  1  ave  a  reconveyance,  it  was  held  by  the  court 
that  though  Chancery  ought  to  relieve  as  much  againfl 
a  fine  obtained  by  fraud  or  praflice,  as  any  other  kind  of 
conveyance,  yet  that  fuch  relief  was  not  by  decreeing  a 
vacat  of  the  fine,'  'but  by  ordering  a  reconveyance  ;  but 
for  any  error  in  the  fine,  or  irregularity,  or  ill  pradlice 
in  the  commiffioners,  it  was  a  matter  properly  cognifable 
in  that  court  where  the  fine  was  levied,  and  for  which 
that  court  may  vacate  the  fine  ;  but  there  being  no  proof 
of  fraud  or  praftice  in  this  cafe,  the  bill  was  difmifF. 
Abridg.  Cafes  In  Equity  258. 

Hufband  and  wife,  tlie  wife  being  but  fixteen  years  of 
age,  levied  a  fine,  which  was  taken  hy  virtue  of  a  dedl- 
mus, and  they  being  brought  into  the  court  of  C.  B.  by 
complaint  of  the  remainder-man,  a  vacat  was  entered  of 
the  fine  quoad  the  woman,  and  the  court  directed  the  re- 
mainder-man to  profecute  an  itiformation  againft  him 
who  took  the  caption  of  the  fine.      3  Lev.  36. 

The  manner  of  reverfing  fines  differs  from  the  method 
obferved  in  reverfing  other  j'^dgments  ;  for  in  all  other 
cafes,  where  the  fuit  is  advetfary,  the  record  itfelf  is  re- 
moved ;  but  in  cafe  of  a  fine  the  tranfcnpt  only  is  re- 
moved ;  for  where  the  fuit  is  adverfary,  the  record  itfelf 
is  tranfmitted,  that  it  may  be  a  precedent  in  like  cafes  • 
but  fines  are  only  a  more  folemn  acknowledgment  or 
contra<fl  of  the  parties;  and  therefore  are  no  memorials 
of  the  law,  and  need  only  be  affirmed  or  vacated  ;  if  the 
former,  the  contract  (tands  as  it  was  ;  if  the  fatter  the 
juflices  of  5.  R.  may  fend  for  the  fine  itfelf,  and  reverfe 
it^,  or  they  may  fend  a  writ  to  the  treafurer  and  cham- 
berlain to  take  it  ofF  the  file  ;  befides,  (hould  the  record 
itfelf  be  removed  and  affirmed,  it  cciuld  not  be  ingrofFed 
for  want  of  a  chirographer  in  B.  R.  and  for  this  reafon 
Lord  Coke  fays,  a  fine  levied  in  B.  R.  is  voidable  by 
writ  of  error.  l  Rol.  Abr.  752.  p.  M.  B.  20.  b.  2 
Bendl.  51.  Dyer  89.  I  Rol.  Abr,  753.  Co.  Read.  12. 
I  Sali.  337. 

If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine 
for  his  non-age,  and  his  non-age,  after  infpe£lion,  is  re- 
corded by  the  court ;  but  before  the  fine  reverfed  he  le- 
vies another  fine  to  another,  this  fecond  fine  fliall  hinder 
him  from  reverfing  the  firft  ;  becaufe  the  fecond  having 
intirely  barred  him  of  any  right  to  the  land  mufl  alfo  de- 
prive him  of  all  remedies  which  would  reftore  him  to 
the  land.      I  Rol.  Abr.  788. 

But  if  tenant  in  tail  levies  an  erroneous  fine  with  pro- 
clamations, and  then  levies  a  fecond  fine,  which  is  alfo 
erroneous,  and  dies  ;  if  the  iffue  in  tail  brings  a  writ  of 
error  to  reverfe  the  firft  fine,  the  defendant  may  plead  in 
bar  the  fecond  ;  for  though  there  be  error  in  the  fecond, 
yet  till  that  appears  judicially  to  the  court,  i:  mud  be 
looked  upon  as  a  fine  duly  levied,  and  cconfequently  a 
bar  to  the  plaintiff,  becaufe  while  the  fecond  ftands  in 
force  he  can't  have  the  land  ;  but  if  in  this  cafe  the 
plaintifF  brings  a  writ  of  error  to  reverfe  the  fecond  fine, 
and  the  defendant  pleads  in  bar  the  firff  fine,  the  plain- 
tifF may  reply  upon  the  firft  writ  of  error,  that  the  fe- 
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cond  fine  was  erroneous ;  and  upon  the  fecond  writ,  that 
the  firft  fine  was  erroneous,  and  (o  be  relieved  againft 
both  ;  for  here  the  examiiiatioii  of  both  fines  comes  ju- 
dicially before  the  court,  and  if  there  appears  any  error, 
the  court  will  fet  them  afide,  and  not  fufFer  them  to 
ftand  in  the  way  of  the  plaintiff's  right.  I  Rol.  Jbr. 
788. 

But  in  a  writ  of  error  to  reverfe  a  fine,  the  defen- 
dant can't  plead  the  fame  fine,  now  endeavoured  to  be 
reverfed,  and  five  years  in  bar  of  the  writ  of  error,  no 
more  than  in  a  writ  of  error  to  reverfe  an  outlawry, 
can  that  outlawry  be  pleaded  in  bar  of  the  writ  of  error, 
quia  non  valet  exceptio  ijlius  ret,  cujus  petitur  diJJ'olutlo. 
Raym.  461.  1  Vent,  353.  2  Sid.  92,  93.  2  Jon. 
181.  Cro.  Jac.  333.  1  Rol.  Rep.  36.  2  Bulft.  244. 
2lnft.  518. 

If  there  be  a  tenant  for  life,  remainder  to  an  infant  in 
fee,  and  they  two  join  in  a  fine,  the  infant  may  bring  a 
writ  of  error  and  reverfe  the  fine  as  to  himfelf,  but  it 
(hall  ftand  good  as  to  the  tenant  for  life ;  for  the  difability 
of  the  infant  (hall  not  render  the  contraft  of  the  tenant 
for  life,  vi'ho  was  of  full  age,  ineffectual,  i  Leon.  1 15, 
317.     2  Sid.  55.      2  Jon.  182. 

If  one  that  is  (heriff  of  a  county  levies  a  fine,  and  the 
writ  of  covenant  is  dire(fted  to  the  coroner,  this  is  no 
error,  but  the  proper  method  to  prevent  partiality.  Cro. 
Car.  415.      I  Roll.  Abr.  797. 

A  writ  of  coven.int  to  levy  a  fine  ran  thus,  Pra^  A. 
qu'/d  teneat  conventionem  de  olio  mejfuag',  duobus  toftis,  decern 
gardinis,  and  the  dedimus  potejiatem  was  purfuant  to  the 
writ  of  covenant,  but  the  prac',  which  was  drawn  up 
with  the  concord,  was  de  duobus  mcjfuag'  pro  duobus  toftii; 
but  this  was  no  error,  becaufe  where  the  concord  was 
purfuant  to  the  dedimus  and  the  writ  of  covenant,  the 
pracipe,  which  feems  to  be  a  copy  of  the  writ  of  covenant 
on  paper,  is  more  than  is  needful,  and  therefore  no  ma- 
terial erri)r.      Cro.  Jac.  77.      I  Roll.  Abr.  794, 

If  the  commiffioners  upon  a  dedimus  return  thus,  "the 
execution  of  this  ccmmijfton  appears  in  a  certain  panel  to  this 
commijjion  annexed,  wheieas  the  ufual  form  is  in  a  certain 
fchediile  ;  yet  this  is  no  error  to  avoid  the  fine,  for  what- 
ever return  certifies  the  conufance  to  be  duly  taken  by 
the  commiffioners,  is  fufficient ;  and  therefore  if  the  com- 
miflioners  certify  the  conufance  under  their  teals,  without 
any  words,  it  is  well  enough  ;  fo  if  the  return  had  been 
made  thus,  executio  patet  in  hac  annexa.  Cro.  Jac.  77, 
78.      I  Roll.  Abr.  794. 

If  a  fine  be  levied,  but  the  prnclamations  thereon  are 
not  duly  or  regularly  made,  the  writ  of  error  (hall  reverfe 
only  the  proclamations  ;  for  where  the  proclamations  are 
not  all  of  them,  or  not  duly  made,  'tis  altogether  the 
fame  as  if  they  had  never  been  made,  and  then  the  fine 
remains  good  at  Common  law  to  work  a  difcontinuance. 
Dyer  2r6,  182,     Hugh's  Abr.  938. 

The  court  will  not  reverfe  a  fine  without  z  fcire  facias 
returned  againft  the  tertenants;  for  the  conufees  are  but 
nominal  perfons  ;  and  tho'  it  was  otherwife  in  the  pre- 
cedent in  Co.  Ent.  and  Hern's  Plead.  375.  and  the  law 
perhaps  does  not  ftrittly  defire  it,  yet  the  courfe  of  the 
court  does,      i  Salk.  339. 

Fines  may  be  av'ided  where  they  are  obtained  by  fraud, 
covin  or  difceit,  tho'  there  be  no  error  in  the  procefs  ; 
and  that  may  be  done  either  by  writ  of  difceit  or  aver- 
ment, fetting  forth  the  fraud  or  covin.     Cro.  Eliz.  471. 

Thus  if  a  fine  be  levied  of  land  in  ancient  demefne, 
the  lord  (hall  have  a  writ  of  difceit  againft  the  conufor 
and  the  tenant,  and  by  that  avoid  the  fine.  F.  N.  B. 
98.0.     Moor  6. 

If  a  fine  be  levied  to  fccret  ufes  to  deceive  a  purchafer, 
and  theconufce  pleads  the  fine  in  bar,  the  purchafer  may 
aver  the  fraud  in  avoidance  of  the  fine,  by  27  Eliz..  cap. 
4.  and  fuch  averment  is  not  contrary  to  the  record,  be- 
caufe it  admits  the  fine,  but  fets  it  afide  for  the  covin  and 
fraud  in  obtaining  it.      3  Co.  80.  a.     Plow.  49.  b. 

So  if  a  fine  be  levied  upon  an  ufurious  contra£},  it 
may  be  avoided  by  averment,  by  13  Eliz.  cap.  8.  becaufe 
fuch  fine  b'iing  levied  for  ends  the  law  has  prohibited, 
the  law  will  not  encourage  any  evafion  out  of  the  adf, 
nor  differ  fuch  ufurious  contradis  to  be  fupported  by  the 
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folemn  afls  of  the  courts  of  juftice  againft  the  intention 
of  the  aft.      3  Co.  80. 

A  fine  was  reverfed  for  the  death  of  the  ronufor  before 
the  return  of  the  writ  of  covenant.      L^ird  Raym.  872, 

A  fine  may  be  reverfed  as  10  psrt  of  the  land  ;  but 
cannot  be  reverfed  in  toto  as  to  one  man,  and  ftand  good 
as  to  another.      Lord  Raym.  179. 

Nonclaim  on  a  fine,  no  bar  of  deceipt  to  reverfe  the 
fine.      I  Lord  Raym.  179. 

For  more  learning  on  this  fuhjc£f,  fee  2  Bac.  Abr. 
12  Vin.  Abr.  and  1  Wood's  Conv.  tit.  Fines;    and  fee 

Wcroijcfi'. 

A  fine  of  lands,  fur  cognizance  de  droit,  come  ceo,  (jfc. 
I.  A  writ  of  covenant,  or  pracipe. 

GEORGE  the  Third,  by  the  grace  of  Gcd,  of  Great 
Biitain,  France,  and  Ireland,  King,  Defender  of 
the  faith,  and  fo  forth  ;  To  the  y?;.-/  //"o/NorfoIk,  greeting. 
Command  A.  B.  efquire,  and  Cccrlia  his  wife,  and  J.  B. 
efquire,  that  jufity  and  without  delay  they  perform  to  D.  E. 
efquire,  the  covenant  made  betxveen  them  of  two  mcfjuuges, 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres 
of  meadow,  two  hundred  acres  of  pajlure,  and  fifty  acres  of 
wood,  with  the  appurtenances,  in  Dale  ;  and  unlefs  they  Jhall 
fo  do,  and  if  the  faid  D.  jhall  give  you  fecurity  of  profe- 
cuting  his  claim,  then  fummon  by  good  fummoners  the  faid  A. 
Cecilia,  and  J.  that  they  appear  before  our  jujllces  at  Wefl- 
minfter,  from  the  day  of  St.  Michael  in  one  month,  tofieio 
wherefore  they  have  not  done  it :  And  have  you  there  the 
fummoners  and  this  writ.  IVitnefs  ourfelf  at  Weftminfter, 
the day  of in  the year  of  our  reign. 


Sheriff's  return. 


Yjoh 

profecution  \  Richard  Roe. 
Summoners  of  the  r  John  Den, 

l_  Richard  Fen. 


within-named  Abraham, . 
Cecilia,  and  John. 


2,  The  licence  to  agree. 

Norfolk,  i  P)  E.  efquire,  gives  to  the  Lord  the  King 
to  wit.  J  *-^'  ten  marks,  for  licence  to  agree  with  A.  B, 
efquire,  and  Cecilia  his  -ivife,  and  J.  B.  efquire,  of  a  plea 
of  covenant  of  tivo  mejfuages,  two  gardens,  three  hundred 
acres  of  land,  one  hundred  acres  of  meadow,  two  hundred 
acres  of  pajiure,  and  fifty  acres  of  luocd,  with  the  appur- 
tenances in  Dale. 

3.  The  concord. 

AND  the  agreement  is  fuch,  to  wit,  that  the  aforefaid 
A.  Ceci!i.i  and  J.  have  acknowledged  the  a j or ef aid 
tenements,  with  the  appurtenances,  to  be  the  right  of  the  faid 
David,  as  thofe  which  the  faid  David  hoth  of  the  pifl  of 
the  aforefaid  A.  Cecilia  and  J.  and  thofe  they  have  re- 
mifed  and  quitted  claim,  from  them  and  their  heirs,  to  the 
aforefaid  D.  and  his  heirs  for  ever.  And  further,  the 
fame  A.  Cecilia  and  J.  hove  granted,  for  themfelves  and 
their  heirs,  that  they  ivill  warrant  to  the  aforefaid  D.  and 
his  heirs,  the  aforefaid  tenements,  with  the  appurtenances^ 
againft  all  men  for  ever.  And  for  this  recognition,  remife., 
quit-claim,  warranty,  fine,  and  agreement,  the  faid  D. 
hath  given  the  fiid  A.  Cecilia  and  J,  two  hundred  pounds 
Jicritng. 


4.  TJie  note  or  abftra<a. 


Norfolk, 


"''  \  TJEtween  D.  E.  efquire,  complainant,  and 
to  wit,  J  iJ  A.  B.  efquire,  and  Cecilia  his  wife,  and 
J.  B.  efquire,  dcfvrciants,  of  two  mejfuages,  two  gai  rlmSy 
three  hundred  acres  of  land,  one  hundred  acres  of  mecdoWy 
tivo  hundred  acres  of  pajiure,  and  fifty  acres  of  wood,  with 
the  appurtenances,  in  Dale,  whereupon  a  plea  of  covenant 
was  fummoned  between  them  ;  to  wit,  that  the  faid  A.  Ce- 
cilia  and  J.  have  acknowledged  the  aforefaid  tenements,  with 
the  appurlenmces,  to  be  the  right  of  him  the  faid  D.  as  thofe 

which 


F     I     N 

which  the  faid  D.  bath  of  the  gift  of  the  afortfaid  A.  Ce- 
cilia and  J.  and  thofe  they  have  remifed  anrl  quitted  claim, 
from  them  and  their  heirs,  to  the  aforejaid  D.  and  his  heirs 
forever.  And  further,  the  fame  \.  QecWhandJ.  have 
granted  for  themflves  and  their  heirs,  that  they  icill  war- 
rant to  the  aforefaid  D.  and  his  heirs,  the  aforefaid  tene- 
ments, with  the  appurtenances,  againj}  all  men  far  ever. 
And  for  this  recognition,  remife,  quit-claim,  warranty,  fine, 
and  agreement,  the  faid  D.  hath  given  to  the  faid  A.  Cecilia 
and  J.  two  hundred  pounds  Jier ling. 

5.  The  foot,  chirograph,  or  indentures  of  the  fine. 

Norfolk,  ?  '  I  ""HIS  is  the  final  agreement,  made  in 
to  wit.  J  M.  the  court  of  the  Lord  the  King  at  Weft- 
minfter,  from  the  day  of  Saint  Michael  in  one  month,  in 
the  -^— ^—  year  of  the  reign  of  Lord  George  the  'Third, 
iy  the  grace  of  God  of  Great  Britain,  France,  and  Ire- 
land, King,  Defender  of  the  Faith,  and  fo  forth,  before 
the  Right  Honourable  Charles  Lord  Camden,  Lord  Chief 
Jujlice  and  — — —  Jujlices,  and  other  faithful  fubjeSis 
of  the  Lord  the  King  then  there  prefent,  between  D.  E. 
efquircy  complainant,  and  A.  B.  efquire,  end  Cecilia  his 
wife,  and  J.  B.  efquire,  deforciants,  of  tivo  mrJJ'uagcs,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres 
of  meadow,  two  hundred  acres  of  pajlure,  and  fifty  acres 
of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a 
plea  of  covenant  was  fummoned  between  them  in  the  fame 
court ;  to  wit,  that  the  aforefaid  A.  Cecilia,  and  J.  have 
acknowledged  the  aforefaid  tenements,  with  the  appurte- 
nances, to  be  the  right  of  him  the  faid  David,  as  thofe 
which  the  faid  D.  hath  of  the  gift  of  the  faid  A.  Cecilia, 
and  J.  and  thofe  they  have  remifed  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforefaid  D.  and  his  heirs  for 
ever.  And  further,  the  fame  A.  Cecilia,  and  J.  have 
gra-ited,  for  thcmfilves  and  their  heirs,  that  they  will  war- 
rant to  the  aforefaid  D.  and  his  heirs,  the  aforefaid  tene- 
ments, with  the  appurtenances,  againjl  all  men  for  ever. 
And  for  this  rccogyiiiion,  remife,  quit-claim,  warranty,  fine, 
and  agreement,  the  faid  David  hath  given  to  the  faid  A. 
Cecilia,  andl.  two  hundred  pounds  Jierling. 

6.  Proclamations,  endorfed  upon  the  fine,  according  to 
the  fiatutes. 

TH  E  frjf  proclamation  was   made  the  ■  day 

of ,    in  the   term  of  Saint  Michael  in  the 


year  of  the  King  within  ivtitten. 
The  fecond  proclamation   was  made   the 


-,  in  the  term  of  Saint  Hilary  in  the 
cf  the  King  luithin  written 

The   third  proclamation   was   made  the  — 
,    in  the   term    of  Eafter  in   the  — 
the  King  within  written. 

The  fourth  proclamation  was  made  the 


day  of 
—  year 


in  the  term  of  the  Holy  Trinity  in  the 


-  day  of 
year  of 

day  cf 


year  of  the  King  within  written. 

JFhie  aDnuHantio  lebato  n^  tcncmcnto  quoj  fui't 

lie  anttClUO  UOmiuiCO,  is  a  writ  to  the  juftices  for  the 
difannulling  of  a  fine,  levied  of  land  holden  in  ancient 
demefne  to  the  prejudice  of  the  lord.  Regi^.  Orig. 
fol.  15. 

i^ine  capicntio  p?o  tercis,  fc.  is  a  wnt  lying  for 

one  that,  upon  convidtion  by  a  jury,  having  his  lands 
and  goods  taken  into  the  King's  hands,  and  his  body 
committed  to  prifon,  obtaineth  favour  for  a  fum  of 
money,  ^c.  to  be  difcharged  from  his  imprifonment, 
and  his  lands  and  goods  to  be  re-delivered  unto  him. 
Reg.  Orig.  fol.   HI. 

i?ine  fo^CC,  (from  the  ir^«f6  aJjeflive  ^«,  fignifyjng 
fometimes  crafty,  fometimes  artificial  or  exaft,  and  the 
fubftantive  force,  in  Latin  vis,)  Signifies  an  abfolute  ne- 
ceffity  or  conftraint  not  avoidable;  as  when  a  man  is  con- 
flrained  to  do  that  which  be  can  no  way  avoid,  we  fay, 
he  doth  it  de  fine  force,  and  in  this  fenfe  it  is  ufed.  Old 
Nat.  Brev.  fol.  78.  and  in  the  ftatute  35  Hen.  8.  c.  12. 
and  in  Perkins,  Dower  ^ii.  In  Mantell  and  TVood- 
iand'i  cafe,    Pkwd,  fo.  94.     And  in  Eyten's  cafe,  cited 
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in   Foxley's   cafe.      Co.   6  Rep.   fol.    m.      Cciiell,  edit. 

1727. 

fine  lE'jaimo  uc  tcncmemis  tenm  Bc  Kccce  in 

rapttC,   ^C.      Is  a   writ    directed   10    the   juftices   (U    the 

Common  Pleas,  whereby  to  licenfe  them  to  admit  of  a 

fine  for  fale  of  lands  held  in  capiie.  Reg.  Orio.  fl 
167.  '^' 

jrinetn  farCr'e,  To  compound,  or  make  fatisfiflion 
for  a  crime.      'Tis  mentior.ed   in   Leg.   H.  i.   r.  53.   in 

Mat.  Parif  p.  586.   and  in  Walfir.gham,  p.  180 

i^tue  non  raptcnDo  pio  plclj^c  plaritauno.  Is  a 

writ  to  inhibit  officers  of  courts  to  take  fines  for  fair 
pleading.      Reg.  Orig.  fo.  iig.      See  |)lctlCr. 

Stiwt  p?o  rcntfrciOna  rapicntw,  ?c.    Is  a  writ  that 

lieth  for  the  releafe  of  one  laid  in  prifon  for  redijfeifui, 
upon  a  reafonable  fine.      Reg.  Orig.  fol.  222. 

Fines  for  alienation  were  fines  paid  to  the  King  bv 
his  tenants  in  chief,  for  licence  to  alien  their  lands,  ac- 
cording to  the  ftat.  I  Ed.  3.  c.  12.  But  fee  where  they 
are  taken  away,    12  Car,  2.  c.  li,.  f.  i,  6. 

ifinCS  fo?  OffcnCCiS.  Fine,  in  this  fenfe,  is  amends, 
pecuniary  punifliment,  or  recompence  for  an  offence 
committed  againft  the  King  and  his  laws,  or  againft  the 
Lord  of  a  manor:  In  which  cafe  a  man  is  faid  finem  fa- 
cere  de  tranfgreffione  cum  rege,  i^c,  Reg.  Jud,  f.  25.  a. 
Ccwell. 

It  feems  that  originally  all  punifliments  were  corporal ; 
but  that  after  the  ufe  of  money,  when  the  profits  of  the 
courts  arofe  from  the  money  paid  out  of  the  Civil  caufes, 
and  the  fines  and  confifcations  in  criminal  ones,  the  com- 
mutation of  punifhments  was  allowed  of,  and  the  cor- 
poral punifhment,  which  was  only  in  terrorem,  changed 
into  the  pecuniary,  whereby  they  found  their  own  ad- 
vantage. This  begat  the  diftinftion  between  the  greater 
and  the  leffer  offences  ;  for  in  the  critnina  majora  there 
was  at  leafl  a  fine  to  the  King,  which  vias  levied  by  a 
copiatur  ;  but  upon  the  leflt:r  ofl'ciices  there  was  only  an 
amercement,  which  was  affeered,  and  for  which  a  dijlrin- 
gas,  or  aiSlion  of  debt  only  lay.     2  Bac.  Abr.  502. 

1.  Who  have  fitfficient  authority  to  fine  and  amerce,  and 
for  what  offences. 

2.  In  what  anions  or  proceedings  there  ought  to  be  a  fine 
or  amercement. 

3.  l^ho,  in  refpea  of  their  perfons,  are  not  to  be  fined 
or  amerced ;  and  where  a  fine  ought  to  he  awarded,  and  not 
an  amercement, 

4.  Of  mitigating  or  aggravating  fines  ;  of  moderating  or 
affeering  amercements  ;  and  of  the  manner  of  recovering 
fines  or  amercements, 

I .  TVho  have  fufflcient  authority  to  fine  and  amerce,  and 
for  what  offences. 

Regularly  all  courts  of  record  may  fine  and  imprifon 
an  offender,  if  the  nature  of  the  offence  be  fuch 
as  deferves  fuch  punifhment.  8  Co.  39.  Dalt.  400. 
But  no  court,  unlefs  of  record,  can  fine  or  imprifon. 
II  Co.  43.  b.  Godb.  381.  S.  P.  adjudged.  Co.  Lit. 
117.  And  all  courts  of  Common  law,  that  have  power 
given  them  to  fine  and  imprifon,  are  thereby  made  courts 
of  record,      i  Salk.  200. 

The  fheriff  in  his  turn  may  impofe  a  fine  on  all  fuch 
as  are  guilty  of  any  contempt  in  the  face  of  the  court, 
and  may  alfo  impofe  what  reafonable  fine  he  fhall  think 
fitting  upon  a  fuitor  refufing  to  be  fworn,  or  upon  a 
bailiff  refufing  to  make  a  panel,  i^c.  or  upon  a  tithinc;- 
man  negledling  to  make  his  prefentment,  or  upon  one  of 
the  jury  refufing  to  prefent  the  articles  vvlierew'th  they 
are  charged,  or  upon  a  perfon  duly  ch-fe  conff<ible  re- 
fing  to  be  fworn.      2  hifi.  142.      8  Co.  38. 

Alfo  the  fteward  of  a  court-leet  may  by  recognizance 
bind  any  perfon  to  the  peace  who  fliall  make  .-m  affray 
in  his  prefence,  fitting  the  court,  or  may  commit  him 
to  ward,  either  for  want  of  fureiies,  or  by  way  of  pu- 
nifhment, without  demanding  any  fureties  of  him  ;  in 
which  cafe  he  may  afterwards  impofe  a  fine  according  to 

his 


F     I     N 

his  difcretlon.  F.  N.  B.  82.  Dalt.  ctip.  i.  Lamh. 
cap.  3.  10  //.  6.  10.  b.  Cromp.  7.  2  Haivk.  P.  C.  4. 
Alfo  the  {hcrifF  in  liis  torn,  and  the  fteward  of  a 
court-leet,  have  a  dlfcretionary  power,  either  to  award  a 
fine  or  amercement  for  contempt  to  the  court ;  as  for  a 
fuitor's  refufing  to  be  fworn,  is'c.  and  the  fteward  of  a 
court-leet  may  either  amerce  or  fine  an  offender,  upon  an 
indidtment  for  an  offence  not  capital,  within  his  jurif- 
ditEtion,  without  any  farther  proceeding  or  trial  ;  efpeci- 
ally  if  the  crime  were  any  way  enormous,  as  an  affray  ac- 
companied with  wounding.  Kellw.  66.  Kitchin  4-2,  51. 
It  is  faid,  tl  at  fome  courts  may  imprifon  but  not  fine, 
as  the  conflables  at  the  petit  feffions.  II  Co.  44.  i 
HoL  Rep.  74.      II  Co.  43.  b. 

Alfo  fome  courts  cannot  fine  or  imprifon,  but  amerce, 
as  the  county,  hundred,  i^fc.      11  Co.  43.  L. 

But  fome  courts  can  neither  fine,  imprifon,  nor 
amerce  ;  as  ecclefiaflical  courts  held  before  the  ordinary, 
archdeacon,  (Jfc.  or  their  commiffaries,  and  fuch  who 
proceed  according  to  the  Canon  or  Civil  law.  1 1  Co. 
44.  a. 

Every  court  of  record  may  injoin  the  people  to  keep 
filence  under  a  pain,  and  impofe  reafonable  fines,  not 
only  on  fuch  as  (hall  be  convifled  before  them  of  any 
crime  on  a  formal  profecution,  but  alfo  on  all  fuch 
as  (hall  be  guilty  of  any  contempt  in  the  face  of  the 
court  ;  as  by  giving  opprobrious  language  to  the  judge, 
or  obfiinatejy  refufing  to  do  their  duty  as  officers  of  the 
court.  II  //.  6.  12.  i>.  I  Ro!.  /fir.  219.  8  Co.  38. 
II  Co.  43.      Cro.  Eliz.  581.      1  Sid.  145. 

If  any  of  the  jury  give  their  verdi£t  to  the  court,  be- 
fore they  are  all  agreed  of  their  verdifl,  they  may  be 
fined.     40  Jjf.   10. 

If  time  out  of  mind  a  conftable  hath  yearly  been  elefled, 
and  prefented  by  the  jury  at  a  leet,  and  J.  S.  by  them  is 
eleftcd  and  prefented  conflable,  and  being  in  court,  and 
by  the  fleward  required  to  take  his  oath  accordingly,  re- 
fufes  and  departs  in  contempt  of  the  court,  the  fleward 
may  impofe  a  fine  on  him.  8  Co.  38.  i.  Gri^ey's  cafe. 
Sav.  93. 

So  if  a  tithingman  refufe  to  make  a  prefentment  in  a 
lect,  the  fteward  may  impofe  a  reafonable  fine  on  him. 
8C«.  38.  i. 

So  if  one  of  the  jury  in  a  leet  departs  without  giving 
his  verdift,  he  (hall  be  fined  by  the  fteward.  8  Co. 
38.  L 

If  one  is  prefent  when  a  murder  is  done,  and  does  not 
his  beft  endeavour  to  apprehend  the  murderer,  he  (hall 
be  fined  and  imprifoned.      3  /«/?.  53. 

So  if  two  are  fighting,  and  others  looking  on,  who 
do  not  endeavour  to  part  them,  if  one  is  killed,  the 
lookers  on  may  be  indided  atid  fined  to  the  King.     Noy 

50- 

If  at  a  juftice-feat,  held  within  a  foreft,  a  man  makes 
a  falfe  claim  of  privilege,  he  fiiall  be  fined,     \hift.  2()-j. 

If  a  dead  body  in  prifon,  or  other  place,  whereupon 
an  inqueft  ought  to  be  taken,  be  interred,  or  fuffcred  to 
lie  (o  long,  that  it  putrify  before  the  coroner  hath  viewed 
it,  the  gaoler  or  townfliip  fliall  be  amerced.  1  Keb.  278. 
2  Hawk.  P.  C.  48. 

If  any  homicide  be  committed,  or  dangerous  wound 
given,  whether  with  or  without  malice,  or  even  by  mif- 
adventure,  or  felf-defence,  in  any  town,  or  in  the  lanes 
or  fields  thereof,  in  the  day-time,  and  ti.e  offender  efcape, 
the  town  (hall  be  amerced  ;  and  if  out  of  a  town,  the 
hundred  (hall  be  amerced.  3  InJI.  53.  4  IiiJI.  183. 
Cro.  Car.  252.      3  Leon.  207.      2  Injl.  315.      Dyer  210. 

Alfo  fince  the  ftatute  of  IFincheJler,  cap.  5,  ordains. 
That  v^alled  towns  fhjll  be  kept  (hut  from  fun-fetting  to 
fun-rifing  ;  if  the  fa£l  happen  in  any  fuch  town  by  night 
or  by  day,  and  the  offender  efcape,  the  town  (hall  be 
amerced.      3  Inji.  53.      7  Co.  6.  b.  "j.a. 

If,  by  the  foreft  law,  hue  and  cry  is  made  for  a  trefpafs 
in  venifon,  the  townfhip  or  village  within  the  foreft, 
which  does  not  follow  the  hue  and  cry,  (hall  be  amerced 
at  the  juftice-feat.     4  Tnjl.  294. 

If  the  deciners  ought  to  pay  a  rent  to  the  leet,  pro  ccrto 
letiS,  this  is  not  properly  a  rent,  but  a  fum  in  grofs ; 
and  if  they  do  not  pay  ir,  they  may  be  amerced,  for  this 
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is  due  and  payable  at  the  leet,  13  //.  4.  9.  1  Roll.  Air. 
211. 

A  man  fliall  not  be  amerced  in  a  leet  for  a  trefpafs  to 
the  lord  himfelf,  for  he  (hall  not  be  his  own  jud;:c. 
12  //.  4.  8.  b.      I  Leon.  242.  S.  P. 

If  a  man  arrefts  another  in  London,  coming  to  the 
Common  Pleas,  to  anfwer  a  writ  at  the  fuit  of  the  fame 
man,  becaufe  he  ought  to  have  his  privilege,  the  plain- 
tiff (hall  be  fined  for  the  contempt  to  the  court.  9  H.  6. 
55.      I  Roll.  Mr.  21S.  S.C.     S  Co.  60.  S.  C.  cited. 

So  if  the  plaintiff",  in  a  fuit  in  banco,  be  arrefted  at  the 
fuit  of  the  defendant  in  London,  before  the  return  of  the 
writ  in  banco,  this  is  a  contempt  to  the  court;  and  for 
this  he  lliall  be  fined  and  imprifoned.  1 1  //.  6.  22. 
I  Roll.  Abr.  218.  5.  C.  Where  one  under  countenance 
of  law  is  guilty  of  a  double  vexation;  as  if  he  fues  in  B. 
and  pending  this,  fues  in  London  for  the  fame  caufe,  he 
(hall  be  fined.     8  Co.  60.  a.     Goulf.  30.  pi.  5, 

2.  In  what  aSlions  or  proceedings  there  ought  to  be  a  fine 
or  an  amercement. 

It  feems,  that  regularly  there  was  a  fine  or  amercement 
in  all  adtions;  for  if  the  plaintiff  or  demandant  did  not 
prevail,  it  was  thought  reafonable  that  he  (hould  be  pu- 
nifhed  for  his  unjuft  vexation  ;  and  therefore  there  was 
judgment  againft  him,  quod  fit  in  mificricordia  pro  fialfo 
clamore.      8  Co.  39.      F.  N.  B.  75. 

Hence  when  the  plaintiff  takes  out  a  writ,  the  fherifF, 
before  the  return  of  it,  is  obliged  to  take  pledges  of  pro- 
fecution, which,  when  fines  and  amercements  were  con- 
fiderable,  were  real  and  refponfible  perfons,  and  anfwer- 
able  for  thofe  amercements;  but  being  now  fo  very  in- 
confiderable,  that  they  are  never  levied,  they  are  only 
formal  pledges  entered,  viz.  'John  Doe  and  Richard  Roe. 
I  Sand.  22-j.     See  tit.  JSatl, 

In  all  adlions,  where  the  judgment  is  againft  the  de- 
fendant, it  vvas  to  be  entered  with  a  mificricordia,  or  a 
capiatur  ;  and  herein  the  difference  is,  that  if  it  be  an 
adiion  of  debt,  or  founded  on  a  contradl,  the  entry  is 
ideo  in  mificricordia,  without  affefling  any  fum  in  certain, 
which  was  afterwards  affeered  by  the  coroners  in  the  pro- 
per county  ;  but  if  it  were  in  an  adlion  of  trefpafs,  the 
court  fet  the  fine,  and  levied  it  by  a  capiatur.  8  Co.  60. 
I    Roll.  Abr.   212,   219.      Cro.  Eliz.   844.      Cro.  Jac, 

And  therefore  in  all  adlions  quare  vi  et  armis,  as  refcous, 
trefpafs,  ££?<:.  the  defendant  (hall  be  fined.  8  Co.  59, 
I  Roll.  Abr.  222. 

So  in  a  writ  of  recaption  in  the  Common  Pleas,  if 
judgment  be  given  againft  the  defendant,  he  ftiall  be  fined 
and  imprifoned ;  but  in  a  writ  of  recaj  tion  in  the 
county-court,  if  the  defendant  be  convidted,  he  (hall  only 
be  amerced.     8  Co.  4.1.  a.  60.  b.     1 1  Co.  43.     F.  N.  B. 

73- 

In  a  real  aftion,  fo  in  an  attaint  againft  him  who  re- 
covered in  the  firft  adlion,  if  the  plaintiff  recovers,  the 
defendant  (hall  be  amerced.      I  Roll.  Abr.  212. 

If  a  man  recovers  in  an  aflife,  and  dies,  and  his  wife 
is  endowed,  in  an  attaint  againft  the  wife,  if  he  recovers, 
the  wife  (hall  be  amerced.  40  AJfi.  20.  1  Roll.  Abr. 
212. 

In  an  adtion  upon  the  ftatute  of  Marlehridge,  for  dri- 
ving a  diftrefs  into  another  county  ;  the  defendant  (hall 
be  ranfomed,  (which  admits  that  he  (hall  be  fined.)  30 
y^  38.      I  Roll.  Abr.  2l(). 

In  an  affife  of  rent,  if  the  tenant  be  found  guilty  of  a 
diffeifin  with  force,  becaufe  of  a  refcue  done  by  him 
without  vi  &  armis,  he  (hall  be  fined,  tho'  this  be  not 
witliin  the  ftatute.     33  H.  6.  206.      I  Roll.  Abr.  219. 

In  all  judicial  writs,  if  the  plaintiff  is  barred,  nonfuit, 
or  his  writ  abates,  the  plaintiff  (hall  not  be  amerced,  be- 
caufe the  procefs  is  founded  upon  a  record.     8  Co,  61.  a. 

But  as  fines  and  amercements  in  thofe  adtion";,  by  not 
being  levied,  became  matter  of  form,  it  was  thought 
hard,  that  for  any  irregularity  herein,  a  judgment  (hould 
be  arrefted  ;  and  therefore  by  the  16^17  Car.  2.  cap.  8. 
it  is  eiiadled,  "  That  no  judgment  after  verdidt,  con- 
feflion  by  cognovit  aiiionem,  or  rcliflu  vcrificatione,  (liall 
4  be 
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be  reverfed  for  want  of  a  mifencordia,  or  a  capiatur,  or 
becaufe  one  is  put  for  the  orlier." 

And  by  the  ^  (^  6  !F.  3.  ct7p.  12.  reciting,  that  di- 
vers fuits  and  actions  of  trefpafs,  ejectments,  afTaulis  and 
falfe  imprifonment,  are  brought  by  party  againft  party  in 
the  refpeclive  courts  of  law  at  IVeJiin'wJitr;  and  upon  judg- 
ments entered  againft  tlie  defenJant  or  defendants  in 
fuits  or  a£lions,  the  rcfpedlive  courts  aforefaid  dof-v  officio 
ifilie  out  procefs  againft  fuch  defendant  and  defendants  for 
a  fine  to  the  crown,  for  a  breach  of  the  peace  tliereby 
committed,  which  is  not  afcertained,  but  is  ufually  com- 
pounded for  a  fmall  fum  of  money,  by  fome  officer  in 
each  of  the  faid  courts,  but  never  eftreated  into  the  Ex- 
chequer ;  which  officers,  or  fome  of  them,  do  very  of- 
ten outlaw  the  defendants  for  the  fame,  to  their  great 
damage  ;  and  therefore  it  is  enabled,  "  That  no  writ  or 
writs,  commonly  called  Capiat  pro  fine.,  in  any  of  the 
faid  fuits  or  adlions,  in  any  of  the  faid  courts,  (hall  be 
fued  out,  or  profecuted  againft  any  of  the  faid  defendant 
or  defendants,  or  any  further  procefs  thereupon,  but  the 
fame  fines,  and  all  former  fines,  yet  unpaid,  are  and 
(hall  hereby  be  remitted  and  difcharged  for  ever ;  yet  ne- 
vertheiefs  the  plaintiff  or  plaintiffs,  in  every  fuch  a£tion, 
(ball  (upon  figning  judgment  therein,  over  and  above 
the  ufual  fees  for  finning  thereof)  pay  to  the  proper  offi- 
cer, who  figneth  the  fame,  the  fum  of  fix  (liillings  and 
eight-pence,  in  full  fatisfa£tion  of  the  faid  fine,  and  all 
fees  due  for  or  concerning  the  faid  fine,  to  be  diftributed 
in  fuch  manner  as  fines  and  fees  of  this  kind  have  ufu- 
ally been,  and  not  otherwife  ;  which  faid  officer  and  of- 
ficers (hall  make  an  increafe  to  the  plaintiff  or  plaintiffs 
of  fo  much  in  their  cofls,  to  be  taxed  againf:  the  faid 
defendant  or  defendants." 

But  though  this  flatute  takes  away  the  capiatur  fine, 
yet  it  is  faid  to  be  the  practice  of  the  court  of  Common 
Pleas,  to  make  a  fpecial  entry  of  the  judgment  in  this 
manner,  nihil  de  fine  quia  remittitur  per  Jiatuium,  in  the 
fame  manner  as  where  the  fine  was  pardoned,  in  which 
cafe  the  entry  was  nil  de  fi.ne  quia  pardanatur.  1  Salk. 
54.     Comb.  387. 

But  it  was  ruled  on  debate  in  the  King's  Bench,  that 
this  ftatute  having  taken  away  the  fine,  there  was  no 
judgment  of  capiatur  to  be  entered  againfl  the  defendant, 
nor  any  thing  in  lieu  thereof,  but  that  that  claufe  was  to- 
tally to  be  left  out  of  the  judgment,  for  that  it  was  not 
like  the  cafe  of  a  pardon,  which  does  not  alter  the  law, 
but  only  excufes  the  party.  Carth.  390.  Linfey  ver.  Sir 
Talbot  CUrk.      I  Salk.  54.     Comb.  387.  S.  C. 

If  in  a  real  aftion  the  tenant  comes  the  firfl  day,  and 
renders  the  land,  he  (hall  not  be  amerced.  Co.  Lit.  126. 
5  Ca.  49.     Cro.  Eliz.  65.      Cro.  Car.  564.      8  Co.  bi. 

So  in  detinue  for  a  box  of  charters  by  the  heir,  upon 
the  delivery  of  his  father;  if  the  defendant  comes  the 
firft  day,  and  fays,  that  he  hath  been  always  ready  to 
tender  them,  and  yet  is,  if  the  plaintiff  does  not  traverfe 
this,  the  defendant  (hall  not  be  amerced.  38  E.  3.  20. 
1  Rol.  Abr.  212. 

In  a  cui  in  vita.,  if  the  tenant  vouches,  and  the  vouchee 
comes  the  firfl  day  of  the  fummons,  and  tenders,  yet  he 
(hall  be  amerced  ;  for  when  the  tender  is  not  at  the  fitft 
day  of  the  original,  an  amercemeiu  is  due  to  the  King. 
14  Ed,  3.    16.      I  Rol.  Abr.  212. 

In  an  account,  if  the  defendant  comes  the  firfl  day, 
and  tenders  the  money,  and  the  plaintiff  accepts  it, 
none  of  them  fliall  be  amerced.  2  R.  2.  45.  i  Rol. 
Abr.  212. 

So  in  an  account,  as  receiver  of  10  /.  if  the  defendant 
pleads  Never  his  receiver,  and  this  found  againfl  him,  by 
which  he  is  adjjuged  to  account  ;  and  after  he  comes  and 
tenders  the  10 1,  and  makes  oath,  that  afcer  the  tiijie 
that  the  money  was  delivered  to  him,  he  could  not  find 
any  to  buy  for  profit ;  this  fhail  be  a  good  difcharge  of 
the  defendant,  and  neither  he  nor  tiie  plaintiff  (hall  be 
amerced.     46  Ed.  3.   40.      I  Rol.  Abr.  212. 

In  dower,  if  the  tenant,  after  he  is  effoined,  renders 
dower^  and  avers,  that  he  hath  always  been  ready,  Uc. 
the  tenant  Ihall  not  be  amerced.  22  Ed.  3.  2.  i  Rol. 
Abr.  212. 
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In  a  writ  of  dower,  if  the  tenan.t  vouches  the  heir  Gf 
the  baron,  and  the  vouchee  demands  the  lien  ;  and  up- 
on this  the  vouchee  enters  into  warranty,  as  he  who  has 
nothing  by  defcent,  i^c.  and  the  tenant  fays,  that  he 
hath  afTets  by  defcent;  upon  which  judgment  is  given, 
and  the  demandant  (hall  recover  againfl  the  tenant,  i^c. 
the  vouchee  fhall  be  in  mifericordia,  tho'he  doth  counter- 
plead the  warranty.      18  Ed.  3.   14.      \  Rol.  Abr.  212. 

If  in  an  a(aion  of  debt  the  defendant  comes  the  firfl 
day,  and  appears  by  attorney,  and  makes  defence,  fcili- 
cet,  dejendit  vim  isf  injuriam  quando,  i^c.  and  after  the 
attorney  pleads  non  fum  informatus,  the  defendant  (hall  be 
amerced  ;  for  he  ought  to  have  acknowledged  the  adlioti 
the  firft  day,  and  not  to  have  made  any  defence,  i  Rol. 
Abr.  213. 

So  if  in  debt  the  defendant  comes  the  firfl  day,  and 
imrarles  till  the  next  term,  and  then  judgment  Is  given 
upon  non  fum  informatus^  the  defendant  (hall  be  ameiced. 
I  Rot.  Abr.  213. 

if  the  plaintiff  be  nonfuit,  or  if  a  writ  abates  by  the 
a<a  of  the  pldintiif  or  demandant,  or  for  matter  of  form, 
the  plaintiff,  or  demandant  (hall  be  amerced.  Co.  Lit. 
127.     8  Co.  61.      I  Rol.  Abr.  2ig. 

In  an  aflion  brought  by  two,  if  the  writ  abates  by 
the  death  of  one  of  them,  the  other  (hall  not  be  amer- 
ced, becaufe  it  is  by  the  a£l  of  God,  without  the  default 
of  the  party.  43  ^/T  18.  43  Ed.  3.  23.  Co.  Lit.  127. 
I  Rol.  Abr.  213. 

Sq  if  two  join  in  a  perfonal  aflion,  and  one  is  non- 
fuit, which  in  law  is  the  nonfuit  of  the  other,  yet  the 
other  (hall  not  be  amerced,  becaufe  this  is  not  his  fault. 
AT  ^J.  2.     8  Co.  61. 

If  one  demandant  or  plaintiff  is  nonfuit  in  fuch  ac- 
tion, wherein  fummons  and  feverance  lies,  and  the  other 
proceeds  therein,  he  that  is  nonfuit  (hall  not  be  amerced. 
8  C(?.  61.  a. 

It  feems  to  be  a  general  rule,  that  if  part  is  found  for 
the  demandant  or  plaintiff,  and  part  againfl  him,  he  (hall 
be  amerced.     8  Co.  61.  a. 

As  if  in  action  of  covenant,  for  feveral  covenants 
broke,  if  the  plaintiff  be  barred  for  one,  he  (hall  be 
amerced  for  this,  though  he  recovers  for  the  other,  i 
Rol.  Abr.  2 1 6.      1  Rol.  Rep.  411,  S.  C. 

So  in  an  aflion,  upon  the  cafe,  upon  a  promife  to  do 
two  things,  filicet,  to  pay  fo  much  for  certain  land  fold, 
and  if  the  vendee  fells  it  again  for  more  than  he  paid,  to 
pay  fo  much  more;  and  the  defendant  pleads  in  bar  a 
releafe,  which  is  adjudged  no  bar  for  part  (fcilicet  for 
the  kft  fum)  and  a  bar  for  the  firfl  fum  ;  he  fhall  be  in 
mifericordia  for  this  fum  of  which  he  is  barred,  though  it 
be  an  intire  promife  ;  and  he  could  not  have  an  adion 
but  upon  both  parts,  for  he  might  have  acknowledged 
himfelf  fatisfied  of  that  which  he  had  releafed.  i  Rol. 
Abr.  216.      I  Rol.  Rep.  411, 

If  the  plaintiff  declares,  that  he  was  pofFeffedof  an 
ho)',  floating  at  anchor  in  the  river  Thames,  loaded  with 
goods,  and  that  the  defendant  fatis  fciens,  being  mafter 
of  a  (h^p  failing  in  the  river,  fo  neglifiently  governed  his 
faid  (hip,  that  (he  in  pradiSl'  naviculam  of  the  plaintiff 
vioUnter  ruebat,  isf  illam  fregit  &  fubmerfit ;  and  upon 
Not  guilty  pleaded  the  jury  find,  that  quoad  negligentem 
guberiaiionem  riavis  prtsd.  defend,  per  quod  in  naviculam 
querentis  viohnier  ruebat,  is'  illam  fregit  (sf  fubmerfit,  the 
defendant  is  guilty,  &  quoad  refiduum  pramijforum,  that  he 
is  Not  guilty  ;  the  plaintiff  (hall  not  be  amerced,  for 
there  is  no  refiduum,  and  the  firft  part  of  ti.e  verdi(5t 
comprehends  all  the  injury  complained  of  in  the  declara- 
tion.    Hard.  390. 

In  an  aiElion  of  wafle  in  domlbus  U  gardino,  if  upon 
the  writ  of  inquiry  of  wafte  the  defendant  be  found 
guilty  in  dornibus,  and  Not  guilty  in  gardinc,  the  plain- 
tiff fliall  be  in  mifericordia  for  the  garden.  14  Ed.  3. 
Cro.  Car.  453.   o.  C. 

In  trefpafs  for  the  battery  of  his  fervant,  and  the  ta- 
king of  his  timber,  if  the  defendant  be  found  guilty  of 
the  taking  of  the  timber,  and  not  guilty  ot  the  battery  of 
the  fetvant,  the  plaintiff  (hall  be  amerced  for  this,     aa 
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Aff.  76.  I  Roll.  Mr.  2ij.  S.  C.  Moor  69?..  5.  P. 
Dyer  89.  pL  III.     Like  point. 

If  in  debt  upon  the  ftatate  of  H.  8.  for  buying  of 
tithes,  the  plaintiff  demands  50/.  for  the  value  of  the 
land,  and  the  jury  find  the  value  but  20/.  the  plaintiff 
fliall  have  judgment,  cJc.  but  (hall  be  amerced  quoad  the 
refidue  of  the  50/.      Cro.Eliz.2S7- 

But  in  trefpafs,  or  other  a£lions  where  the  plaintiff 
declares  ad  damnum,  if  iefs  be  found  than  he  declares  for, 
yet  the  plaintiff  fiiall  be  amerced,  becaufe  the  a£lion  is 
founded  upon  an  uncertainty.  Cro.  Eliz.  257.  per 
curiam. 

In  replevin,  if  the  defendant  avows  the  taking  of  two 
feveral  diftrefles,  for  feveral  caufes,  and  iffue  is  joined 
upon  the  taking  of  one  diftrefs,  and  found  for  the  plain- 
tiff, and  a  nolle  profequi  entered  as  to  the  other,  the 
plaintiff  fliall  not  be  amerced.     2  Sid.  136.  per  curiam. 

3.  Who,  in  refpeli  of  their  perfins,  are  not  to  le  fined  or 
amerced ;  and  where  a  fine  ought  to  be  awarded,  and  not 
an  amercement. 

The  King  being  plaintiff  or  demandant  (hall  not  be 
amerced,  nor  fliall  the  Queen  confort.  Co.  Lit.  127. 
8  Co.  61.     F.  N.  5.  31.     3  Bul/l.  276. 

An  infant  being  plaintiff  or  demandant  fliall  not  be 
amerced,  and  this  is  the  reafon  he  fhall  find  no  pledges. 
Co.  Lit.  127.  8  Co.  61.  Palm.  518.  i  Roll.  Jhr. 
214,  288. 

But  an  infant  defendant  fliall  be  amerced,  if  he  pleads 
with  the  demandant,  and  the  matter  is  found  againft 
him;  but  he  fliall  be  pardoned  of  courfe.  i  Roll.  Abr. 
214.     Cro.  Car.  410. 

But  if  an  infant  brings  an  aftion  by  his  prochein  amy, 
and  pending  the  aflion  comes  of  full  age,  and  makes  an 
attorney,  and  after  is  nonfuit,  he  fliall  be  amerced. 
Dyer  338.  pi.  41. 

If  an  infant  brings  an  aflion  of  trefpafs  by  guaidian 
againft  two,  and  the  defendants  plead  Not  guilty,  and  at 
the  nifi  prius  the  plaintiff  appears  in  perfon,  and  a  ver- 
di£l  is  found  for  the  plaintiff  for  part,  and  Not  guilty 
for  the  reft,  and  one  of  the  defendants  Not  guilty;  and 
judgment  is  given  for  the  plaintiff,  for  that  for  which  the 
verdi£l  is  given  for  him,  b"  quod  nihil  capiat  per  billam 
for  the  reft,  and  him  that  is  found  Not  guilty  ;  fed  nihil 
de  mifericordia  pro  falfo  claimre,  &c.  q'lia  querens  tempore 
tranfgrejfionis  pradiSt'  faiiis  infra  tetalem  exijlebat ;  yet 
this  is  good,  and  no  error.      l  Roll.  Abr.  214. 

If  a  precipe  is  brought  againft  an  infant,  and  pending 
the  plea  he  comes  of  full  age,  he  fliall  be  amerced  for  the 
delay  after  he  comes  of  full  age.  5  Co.  49.  Moor  394. 
I  Roll.  Rep.  294.      3  Buljir.  151. 

If  baron  and  feme  are  vouched  in  the  right  of  the 
feme,  and  judgment  againft  them,  and  the  feme  is  to  be 
amerced,  they  fliall  be  amerced,  tho'  the  feme  be  within 
age,  the  huflsand  being  of  full  age.  J  6  Ed,  3.  14. 
I  Roll.  Abr.  14. 

In  an  a£lion  upon  the  cafe  againft  baron  and  feme  for 
fcandalous  words  fpoke  by  the  feme,  and  judgment  is 
given  againft  both  ;  as  well  the  huftjand  as  the  wife  fhall 
be  amerced.     Hob.  127. 

In  an  adlion  of  trover  and  converfion  againft  baron  and 
feme,  for  the  converfi  n  of  the  feme  during  the  cover- 
ture ;  if  the  feme  be  found  guilty  by  verdi£t,  and  the 
baron  not  guilty,  yet  both  fliall  be  in  mifericordia  ;  for 
the  amercement  is  not  for  the  converfion,  but  for  the 
delay  of  the  fuit,  and  the  non-rendring  the  firft  day,  of 
which  the  baron  is  as  well  guilty  as  the  feme,  i  Roll. 
Mr.  215.  Cro.  Jac.  439,  440.  I  Roll.  Rep.  293. 
3  Bulfi.  151.  S.C. 

In  a  writ  of  dower,  if  the  tenant  vouches  the  baron 
and  feme  as  in  right  of  the  feme,  as  heir  to  the  hufband 
of  the  demandant,  and  the  voucher  demand  the  lien, 
upon  wliich  the  lien  is  fliewn,  and  they  enter  into  war- 
ranty, as  thofe  who  have  nothing  by  defcent ;  and  the 
tenant  fays  that  they  have  by  defcent,  upon  which  judg- 
ment is  given  againft  t'".e  tenant,  ^c.  the  feme  only 
fliall  be  amerced  without  the  baron.  1  Roll.  Abr. 
215-6. 
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If  a  feme  covert  fues  a  groundlcfs  appeal  of  the  death  of 
her  hufband,  known  by  her  to  be  alive,  Gie  fliall  be  fined. 
Bro.  /Appeal  25.      8  H.  4.   17.  pi.  2. 

In  an  aflife  againft  baron  and  feme,  if  the  feme  be 
received  upun  the  default  of  the  baron,  and  pleads  in  bar, 
and  acknov/ledges  an  oufter,  and  the  demandant  takes 
iffue  upon  the  bar,  and  this  is  fi.iund  for  the  demandant, 
the  tenant  (hall  not  be  imprifoned,  for  this  corfeffion  of 
an  oufter,  becaufe  flie  is  a  feme  covert.  37  AJf.  i. 
I  Roll.  Abr.  220. 

If  a  baron  of  parliament  be  found  a  diffelfor  with  force 
in  an  affife,  the  judgment  againft  him  fliall  be  quod  ca- 
piatur.      I  Roll.  Abr.  220. 

So  in  debt  upon  an  obligation  againft  a  baron  of  parlia* 
ment,  if  the  defendant  pleads  non  efi  failum,  and  the  iffie 
is  found  againft  him,  the  judgment  againft  him  fliall  be 
quod  capialur.      I  Roll.  Abr.  220,  221. 

As  to  the  cafes  where  a  fine  ought  to  be  awarded,  and 
not  an  amercement,  we  have  already  taken  notice  of  the 
difference  made  between  offences;  and  that  for  the  deliSfa 
majora,  fuch  as  breaches  of  the  peace,  contempts,  or 
difturbances  committed  in  facie  curia,  the  court  may 
fine  and  imprifon  ;  but  that  in  real  actions  or  a<Slions  of 
debt,  the  defendant  is  only  to  be  amerced.  8  Co,  39. 
Hob.  180. 

A  man  fhall  be  fined  and  imprifoned  for  all  contempts 
done  to  any  court  of  record,  againft  the  commandment 
of  the  King's  writ  under  the  Great  feal,  as  in  a  quart 
non  adrnifit,  quare  incumbravit,  attachment  upon  a  pro- 
hibition, l^c.      8  Co.  60. 

But  when  the  demandant  or  plaintiff,  tenant  or  defen- 
dant fe  retraxit,  or  recejfit  in  contemptum  curies  ;  yet  this 
is  no  contempt  againft  the  commandment  of  the  King 
by  writ,  and  therefore  he  fliall  not  be  fined  in  fuch  cafe, 
but  amerced  only.      8  Co.  58.      Cro.  Jac.  211. 

If  in  replevin,  the  defendant  claims  property  falfly; 
and  this  in  a  proprietote  probanda  is  found  againft  him, 
he  (hall  be  fined  and  imprifoned.     8  Co.  60.  a. 

If  a  man  denies  a  recovery  or  other  record  to  which 
he  himfelf  is  party,  he  (hall  not  be  fined;  for  it  is  not 
his  aift,  but  the  adl  of  the  court;  and  he  does  not  deny 
the  record  abfolutely,  but  non  habetur  tale  recordum. 
8  Co.  60.  a. 

In  an  aflife,  if  the  tenant  be  attainted  of  a  diffeifin 
with  force,  he  (hall  be  imprifoned.      i  Roll.  Abr.  222. 

But  in  an  affife  for  a  rent-feck,  if  the  defendant  be 
found  a  diffeifor  only,  the  judgment  (hall  not  be  quod 
capiatur,   but  only  in  mifericordia.      i  Roll.  Abr.  223. 

Alfo  in  an  affife  of  rent-charge  againft  feveral  tenants; 
if  it  be  found  the  plaintiff  diftrained  for  this,  and  one  of 
the  defendants,  without  confent  of  the  reft,  made  a 
refcous;  tho'  the  others  are  diffeifors  by  the  denier ;  yet 
they  (hall  not  be  imprifoned,  but  only  he  who  made  the 
refcous.      39  Aff.  pi.  4.      i  Roll.  Abr.  223. 

In  an  affife,  if  the  tenant  by  his  plea  does  not  deny 
the  oufter,  though  he  be  found  a  diffeifor  without  force, 
yet  he  (hall  be  imprifoned.  28  AJJ'.  15.  1  Roll.  Abr. 
222.  S.  C. 

In  an  affife  of  nufance,  if  the  defendant  be  found 
guilty,  he  fliall  be  imprifoned.  i()  A£'.  b.  i  Roll.  Abr„ 
222.  S.  C. 

Altho'  in  all  a£lions  quare  vi  tf  armls,  as  refcous, 
trefpafs,  i^c.  the  defendant  fhall  be  fined;  yet  in  actions 
of  trefpafs  upon  the  cafe,  if  the  defendant  be  found 
guilty,  t' e  judgniert  (hall  not  be  quod  capiatur,  but  quod 
fit  in  mifericordia.  8  Co.  59.  b.  1  Roll.  Abr.  222. 
8  Co.  59.     Hob.  1 80. 

But  in  trefpafs,  it  the  plaintiff  declares  that  he  levied 
a  plaint  in  London,  and  upon  piocefs  'f.  S.  was  arrefted 
by  a  ferjeant,  and  that  the  defendant  vi  ^  armis  relcued 
him,  per  quod  he  loft  his  debt;  and  upon  Not  guilty 
pleaded,  it  is  found  for  the  plaintift";  the  j^idizment  here- 
upon ought  to  be  quod  defcndem  capiatur;  tor  tho'  the 
nature  of  the  aftion  is  properly  an  a(flion  upon  the  Cofe, 
as  touching  the  lofs  of  the  debt  of  the  plamtiff ;  yet  this 
being  with  force  to  the  ferjeant,  who  was  a  minifter  as 
well  to  the  plaintiff  as  to  the  court,  the  adtion  may  be 
vi  y  armiu     Hob.  1 80.     1  Roll.  Abr.  222.  S.  C. 

If 
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If  a  man  denies  his  own  deed,  and  this  is  found  againft 
him  bv  verdi(S,  he  (hall  be  imprifoned  for  his  falfity  and 
trouble  to  the  jury.  I  Roll.  Abr.  220,  224.  2  Bulftr. 
230.  S.  P. 

But  if  a  man,  where  his  own  deed  is  pleaded  againfl 
him,  pleads  non  eji  faifium,  and  after  at  the  >iift  prtus,  or 
before  verdiif^,  riUcld  verificatlonc  cognovit  this  to  be  his 
deed,  he  ftiall  not  be  imprifoned,  but  only  amerced. 
See  Co.  60.  I  Roll.  Abr.  224.  Kdw.  42.  2  Roll.  Rep. 
45.  "Noy  4.  Cro.  'Jac.  64.  Dyer  67.  Raym.  202. 
I   Mod.  73.      2  Saund.    189..    2  /ff*.   678,  688,  694, 

734- 

If  a  man  p'eads  a  deed  of  the  plaintiff  or  his  anceflor, 
inade  to  the  anceftor  of  the  defendant  who  pleads  it,  and 
this  is  found  againft  him,  he  (hali  not  be  imprifoned  for 
his  falfity,  becaufe  he  could  not  know,  whether  this  was 
his  deed  or  not,  being  made  to  his  anceflor.  28  AJf.  10. 
1  Rol.  Abr.  224. 

In  trefpafs  contra  pacem,  for  tramnling  his  corn  ;  if  it 
be  found  that  the  cattle  of  the  defendant  efcaped,  but  net 
tmtra  pacem,  and  tramoled  the  corn  ;  yet  the  defendant 
ihali  be  imprifoned,  for  he  ou^ht  to  keep  his  cattle  at  his 
peril.      27  4ff  56.      1  Roll.  Abr.  222.  S.  C. 

In  a'l  a£tion  upon  the  cafe,  upon  an  ajftimpfit,  if  the 
defendant  be  found  guiltv,  the  judgment  fliall  not  be 
quod  capiatur,  but  quod  fit  in  miferkordta.  1  Roll.  Abr. 
222-3. 

In  a  writ  of  deceit  againft  the  party  who  recovered  in 
a  real  aflion,  and  the  fherifF,  if  it  be  found  that  no  fum- 
mons  was  made,  he  thit  recovered  before  (hall  be  im- 
prifoned.     I  Roll.  Abr.  223.     8  Co.  59.  S.  P. 

In  all  cafes  where  a  thing  is  reftrained  by  any  flatute, 
the  offender  fliall  be  fined  and  imprifoned.  8  Co.  bo.b. 
Cro.  Jac.  631. 

As  in  an  a(£lion  upon  the  flatute  of  Marlebridge  for 
driving  a  diflrefs  out  of  the  county,  the  defendant  being 
found  guilty  (hall  be  imprifoned.  30  AJf.  38.  1  Roll. 
Abr.  222. 

So  in  an  aflion  of  debt  upon  the  flatute  of  i  ^  2  Ph. 
y  Ma.  of  diflrefTes,  upon  which  the  defendant  (hall  for- 
feit to  the  party  grieved,  for  the  driving  a  diflrefs  out  of 
the  hundred  5/.  and  treble  damages;  if  the  defendant  be 
found  guilty,  the  judgment  {hall  be  quod  capiatur.  i 
jRoll.  Abr.  222. 

In  an  a£lion  of  debt  upon  the  flatute  of  ufury,  for 
treble  the  fum  lent,  for  taking  more  than  8/.  per  cent,  if 
the  defendant  be  found  guilty,  the  judgment  (hall  be 
quod  capiatur,  becaufe  he  took  it  contrary  to  the  provifion 
of  the  flatute.      1  Roll.  Abr.  223. 

But  in  an  a£lion  of  debt  upon  the  flatute  of  2  Ed.  6. 
for  not  fetting  forth  of  tithes,  if  judgment  fhall  be  given 
for  the  plaintiff,  the  judgment  fhall  be  quod  Jit  in  miferi- 
tordia,  and  not  quod  capiatur;  becaufe  this  is  but  a  debt 
given  in  recompence  of  tithes ;  and  this  is  the  ufual  courfe. 
J  Roll.  Abr.  223.      I  8id.  233. 

So  in  an  adlion  for  a  robbery  founded  upon  the  flatute 
of  IVincheJler,  if  the  defendants  are  found  guilty,  the 
judgment  (hall  be  quod  fmt  in  mifericordia  ;  becaufe  this 
a£lion  is  not  founded  upon  any  male-feafance,  but  upon 
a  non-feafancc  only.      Cro.  Jac.  350. 

In  an  adlion  of  trefpafs  for  an  aflault  and  battery  ;  if 
the  battery  was  done  before  a  general  pardon,  by  which 
the  fine  is  pardoned,  yet  the  judgment  fhall  be  entered 
quod  capiatur ;  for  the  court  need  not  take  conufance 
thereof  without  demand.     Cro,  Car.  32. 

4.  Of  mitigating  or  aggravating  finei  ;  of  moderating  or 
cffeering  amercements  ;  and  of  the  manner  of  recovering  fines 
er  amercements. 

Where  a  perfon  is  convifled  of  a  criminal  offence, 
and  for  which  he  ought  to  be  fined,  the  meafure  thereof 
is  left  to  the  difcretion  of  the  judaes,  who  proportion  fuch 
fine  fo  as  to  make  it  adequate  to  the  offence,  from  the 
confideration  of  the  bafenefs  and  enormity,  and  dangerous 
tendency  of  it,  the  malice,  deliberation  and  wilfulnefs, 
with  which  it  was  committed,  the  age,  quality,  and  de- 
gree of  the  offenders,  (jfc.     2  Han-k.  P.  C.  445. 
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If  a  profecufor  accepts  cofls  from  the  defendant,  he 
cannot,  by  the  rules  of  the  court,  aggravate  his  fine,  be- 
caufe in  fuch  cafes,  having  no  right  to  demand  cofts,  if 
l-c-  take  them  at  all,  he  mufl  take  them  by  way  of  fatif- 
(adion  of  the  wrong ;  after  which  it  is  unreafonable  for 
him  to  harrafs  the  defendant.      1  Salk.  55. 

But  as  to  thofe  cofls  given  hy  ^  (S  b  fV.  i^  M.  on  the 
removing  a  caufe  by  certiorari,  the  profecutor  is  not  re- 
ftrained from  aggravating  the  fine  to  be  fet  on  the  defen- 
dant, becaufe  he  has  a  right  to  fuch  cofts  by  the  exprefs 
words  of  the  flatute.  2  Hawk.  P.  C.  292.  cont.  1  Salk. 
55- 

A  fine  is  under  the  power  of  the  court  during  the  term 
in  which  it  is  fet,  and  may  be  mitigated  as  fhall  be  thought 
proper;  but  after  the  term  it  admits  of  no  alteration. 
Co.Litt.  260.     Cro.  Car.  251.     Raym.  376. 

If  a  perfon  is  indi£led  and  found  guilty  of  a  great  nu- 
fance,  and  a  writ  goes  to  the  fheriff  to  abate  it ;  if  the 
party  refufes  to  abate  it  at  his  own  charge,  the  court  will 
laife  the  fine  accordingly  ;  fecus,  if  the  nufance  may  be 
eafily  removed,  as  pulling  down  a  wall,  £^<r.     Comb.  10. 

Upon  a  motion  to  fubmit  to  a  fmall  fine  after  a  con- 
feffion  of  the  indiflment,  which  was  for  an  afTault  ; 
Holt  Ch.  J.  took  a  difference,  where  a  man  confefTes  an 
indi£lment,  and  where  he  is  found  guilty;  in  the  firft 
cafe,  a  man  may  produce  affidavits  to  prove  fon  affault 
pon  the  profecutor,  in  mitigation  of  the  fine;  otherwife 
he  defendant  is  found  guilty;  for  the  entry  upon  a  con- 
i-ffion  is  only  tion  vult  contendere  cum  Domino  Rege,  iff 
ponit  fe  in  gratiam  curia.      I  Salk.  55. 

It  an  excefTik-e  fine  is  impofed  at  the  fefllons,  it  may  be 
mitigated  at  the  King's  Bench,      i  Vent.  336. 

The  court  may  .jfTefs  a  fine,  but  cannot  award  any 
corporal  punifliment  againft  the  defendant,  unlefs  he  be 
a£lually  prefcnt  in  court.  I  Salk.  56,  400.  Comb. 
36,  77- 

Before  the  ftatutes  of  Magna  Cbarta,  and  W.Jim,  i. 
cap.  6.  the  lords  ufed  to  fet  fuch  exceffive  and  grievous 
amercements  on  their  tenants,  that  under  pietence  of  fuch 
amercements  they  ufed  to  feize  the  whole  profits  of  the 
tenement  which  they  had  granted  :  To  prevent  :his  op- 
preffion,  and  to  take  away  all  fines  and  amercements  at 
the  will  and  p!eafure  of  the  lord  and  his  fteward,  ai  d 
likewife  all  excefTive  fines  and  amercements,  if  thev  were 
never  fo  certain,  tie  ftatutes  appoint,  that  every  amerce- 
ment fhould  be  affeered  ;  fo  that  tho'  the  court  or  homage 
do  award  an  amercement,  yet  it  is  to  be  affeered  by 
the  afi^eerors,  who  are  fo  called,  becaufe  they  affeer  or 
bring  in  the  quantity  of  the  amercement.  8  Co  ^q. 
2  Inft.  27.  ^^ 

Thefe  amercements  are  to  be  with  z  falvo  contenemento 
and  were  always  held  too  grievous  and  exceffive,  if  they 
deprived  the  offender  of  the  means  of  his  livelihood  ;  as 
if  he  were  a  fockman,  and  the  amercement  extended  to 
take  away  the  beafts  of  his  plough  ;  if  he  were  a  military 
man,  and  it  extended  to  take  away  his  arms ;  if  he  was 
a  merchant,  and  it  extended  to  take  away  his  merchan- 
dize, if  he  were  a  villein,  if  it  took  away  hi;,  cart  or 
wainage  ;  for  the  words  of  Magna  Charta  are,  A  freeman 
fliall  not  be  amerced  for  a  fmall  fault ;  and  for  a  great 
fault,  after  the  greatnefs  thereof,  faving  to  him  his  conte- 
nement  ;  and  a  merchant,  likewife  faving  to  him  his  mer- 
chandife ;  and  any  other's  villain  than  ours  Jhall  be  likewife 
amerced,  faving  his  loainage,  if  he  fall  into  cur  mercy. 
2  Inft.  27,  28.      8  Co.  39. 

But  a  fine  may  be  fet  without  affeerment,  for  the 
flatute  of  Magna  Charta  does  not  extend  to  thofe  cafes, 
where  a  court  of  juftice  may  imprifon,  and  where  a  fine 
is  fet  by  way  of  mercy,  as  a  ranfom  and  purgation  of 
the  offence  ;  for  the  ftatute  was  defigned  ir  mercy  to  the 
offenders,  and  not  to  hinder  them  from  mercy,  and  fo 
did  not  extend  to  r.ffences  that  m'ght  be  punifiec!  by 
mprifonment.  8  Co.  39.  ^7.  b.  2  Inft.  27.  u  Co.  43. 
Kelw.bs.      Cro.  Eliz.  5S1.      Dalt.  Sheriff  j^oo. 

If  at  a  court-baron,  according  to  the  cuftom  there 
ufed,  a  bv  law  is  made,  and  the  penalty  of  2os.  laid  upon 
every  offer.der,  and  at  another  court  a  tenant  is  pre- 
fented  for  a  breach  thereof,  by  which  the  faid  penalty  is 
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forfeited;  this  cannot  be  affeered.  Moor  j^.  p!.  205. 
3  Leon.  7,  8.      Bcndl.  159.  5.  C.   adjudged. 

On  the  prefentment  of  a  nufance  in  a  torn  or  leer, 
the  {herifF  or  fteward  may  either  amerce  the  party,  and 
alfo  order  him  to  remove  it  by  fuch  a  day,  under  a  cer- 
tain pain,  or  may  order  him  to  remove  it,-  under  fuch  a 
pain,  without  amercing  him  at  a!!  ;  the  party  having  no- 
tice of  fuch  order  fhall  forfeit  the  pin,  on  a  prefentment 
at  another  court,  that  he  hath  not  removed  the  nufance, 
without  any  farther  proceeding  ;  and  every  pain  fo  for- 
feited may  be  recovered  in  hke  manner  as  a  fine  or 
amercement  by  diftrefs,  or  a£lion  of  debt ;  neither  (hall 
it  be  afFeered  to  lefs  fum  than  at  firfl  fet.  i  Leon.  203. 
Kiuhin  51,  52.  I  Rol.  Abr.  468.  Cro.  Jac.  382.  2 
Rol.  Abr.  136.  I  Rol.  Rep.  201.  Allen  78.  3  Leon. 
7,  8.     5  Mod.  130.     I  Salk.  175. 

The  award  of  the  amercement  is  the  a£l  of  the  court, 
but  the  taxing  or  reducing  it  to  a  certainty  muft  be 
done  by  certain  officers  called  afFeerors,  chofen  and  fworn 
for  that  purpofe  ;  and  therefore  if  an  amercement  be  im- 
pofed  in  a  court-leet,  and  affeered  by  the  jury,  and  not 
by  fworn  affeerors  for  that  purpofe,  it  is  a  void  amerce- 
ment, and  the  lord  of  the  leet  cannot  maintain  his  aiStion 
for  it.     8  Co.  40.  b.     3  Lev.  206. 

Although  by  the  exprefs  words  of  Magna  Charta, 
Comites  y  baroms  non  amercientur  nifi  per  pares,  l^c.  yet 
long  ufage  hath  prevailed  againft  it,  for  the  amercement 
of  the  nobility  is  reduced  to  a  certainty,  viz.  a  Duke 
10  /.  an  Earl  5  /.  a  Bifliop  who  hath  a  Barony  5  /.  i^c. 
2  Inft.  28.     6  Co.  54.     8  Co.  40.  a.  S.  C. 

In  an  afTife,  if  the  plaintiff  does  not  appear,  nor  any 
for  him,  yet  three  of  the  affife  may  be  fworn  to  affeer 
the  amercement,  and  fliall  do  it.  28  AJf.  26.  i  Rol. 
Abr.  212. 

In  trefpafs,  if  the  defendant,  as  bailiff,  l^c.  juflifies, 
for  that  the  plaintiff  was  prefented,  i^c.  and  fets  forth, 
that  the  amercement  was  affeered  by  two  affeerors,  he 
ought  to  (hew  their  names.     Kehv.  bb. 

By  the  Common  law,  the  King  or  Lord  may,  at 
their  eledion,  diftrain,  or  bring  an  aftion  of  debt  for  a 
fine  or  amercement.  Cro.  Eliz.  s^i,  Savil  g^-  ^"fl- 
Ent.  151,  553,  606.  2  H.  4-  24.  b.  10  H.  6.  7. 
Raym.  68. 

But  every  avowry  or  declaration  of  this  kind  ought 
cxprefsly  to  (hew,  that  the  offence  was  committed  with- 
in the  jurifdidlion  of  the  court,  for  if  it  were  not,  all 
the  proceedings  were  coram  non  judice,  and  a  court  (hall 
not  be  prefumed  to  have  a  jurifdidlion  where  it  doth  not 
appear  to  have  one.  Hob,  129.  Raji.  Ent.  553.  Co. 
Ent.  572. 

Alfo  it  Is  advifeab'e  to  alledge,  that  the  offence  was 
committed  as  well  as  prefented,  and  to  (liew  the  names 
of  the  prefentors  and  the  affeerors  in  fetting  forth  a  pre- 
fentment or  affeerment,  and  alfo  to  (hew  that  proper  no- 
tice was  given  of  holding  the  court.  But  for  this,  vide 
Hawk.  P.  C.  59,  60. 

Of  common  right,  a  diftrefs  is  incident  to  every  fine 
and  amercement,  in  a  torn  or  leet  for  offences  of  right 
wichin  the  jurifdidtion  thereof;  but  if  the  offence  were 
only  the  negledl  of  a  duty  created  by  cuftom,  and  of  a 
private  nature,  it  is  clear,  that  there  mufi:  be  a  cuftom 
to  warrant  a  diftrefs,  and  perhaps  fuch  cuftom  is  alfo  ne- 
ceffary,  though  the  duty  be  of  a  publick  nature.  2  Hawk. 
P.  C.  60. 

Alfo  the  (heriff  or  lord  may  for  fuch  fines  or  amerce- 
ments diftrain  the  goods  of  the  offender,  even  in  the 
highway,  or  in  land  not  holden  of  the  lord,  unlefs  fuch 
land  be  in  the  poffefEon  of  the  crown.  1  Rol.  Ah.  670. 
2  /«/?.  104. 

But  fuch  fines  and  amercements  being  for  a  perfonal 
offence,  no  ftranger's  beafts  can  lawfully  be  diftrained 
for  them,  tho'  they  have  been  levant  and  couchant  upon 
the  lands  of  the  offender.     Owen  146.      Noy  20. 

If  fuch  court  is  in  the  King's  hands,  the  diftrefs  may 
be  fold  of  common  right,  after  it  hath  been  kept  for  a 
reafonable  time,  as  the  fpace  of  fixteen  days  ;  and  it 
feems  the  better  opinion,  that  where  any  fuch  court  is  in 
the  hands  of  a  common  perfon,  if  the  goods  were  dif- 
trained for  an  offence  of  a  publick  nature,  they   may   be 
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fold  of  common  right,  without  any  fpecial  ciiftcm  f<  r 
that  purpofe.  1-letley  62.  Finch  476.  8  Co.  41.  I 
Rol.  Rip.  -lb.     Noy  17.      1  Bul/lr.  53. 

No  bailiff  can  lawfully  diftrain  for  any  fuch  fine  or 
amercement,  without  a  fpccial  warrant  for  fo  doings 
which  muft  be  fct  forth  by  him  in  an  avowry  or  juftifi- 
cation  of  fuch  a  diftrefs.  Cro.  EUz.  6g8,  748.  Moor 
574.  pi.  789.  607.  pi.  839.  2  Keb.  745.  1  Salk.  io8. 
See  2  Bac,  Abr.   tit.  Fines  and  Amercements. 

i?init0.  To  fine,  or  pay  a  fine  upon  compofitlon.— 
Inquirendum  ejl  etiam  qua  vidua:  non  finierunt  pro  fe  ma- 
ritandis,  U  finis  copmtur  ad  opus  domini  regis.  Roger 
Hoveden,  pag.  783.  Fintre  is  alfo  the  fame  with  finem 
facer e  in  Brompion,  pap.  1105.  ^lando  Rex  Scotite  cum 
domino  rege  finivit,  tiff,  and   in  Hoveden,  pag.  783. 

JftUtttO,  Death  ;   fo  called,   becaufe  vita  finitur  morte. 

JftltOJE!  of  gOlD  aim  filler.  Are  thofe  that  purify 
and  fepaiaie  thofe  metals  from  other  courfer,  by  fire  and 
water.  Anno  4  Hen.  7.  cap.  2.  They  are  alfo  in  the 
fame  place  called  par/^rj,  fometimes  departers. 

^inttott,  Is  mentioned  in  the  laws  of  Hen.  1.  cap.  3. 
and  is  the  fame  with  fengeld.  From  the  Sax.  feod,  ifii- 
micus,  and  wite,  mul£ia. 

Jftola  for  ^Ijtala,  A  viol,  or  little  bottle.  Mat. 
Par  if.  146.  In  aurata  fiola  turn  vinum  coloratum  acceperis^ 
time  venena. 

jftcac.     See  jpCCt'f. 

J^tl'CefatC,  A  going  into  the  army,  or  taking  up 
arms.  From  the  Sax.  fird,  exercitus,  ai  d  fare,  iter. 
'Tis  one  of  the  offences  v-^hich  properly  belongs  to  the 
King's  determination,  qui  burgbbutam,  i.  e,  a  contribu- 
tion towards  building  a  caftle  ;  brigboiam,  i.  e,  towards 
building  a  bridge;  vel  is'wAthxt  Jsperfederit,  i.  e.  not 
gone  into  the  army.     Leg.  H.  1.  cap.  10. 

jTltDCUtnga,  a  preparation  to  go  into  the  army ; 
which  was  another  offence  immediately  under  the  cogni- 
zance of  the  King.     Ibid. 

ifirUCruUga,    Furniture    for   the   army.      See    ^iu 

tljttnp. 
i?irDfare»    See  iFernfarc, 
i?ii-ti(lole,    See  ifritittolc. 

jlfil'DlMttC,  A  muld:  or  penalty  impofed  on  military 
tenants  for  their  default  in  not  appearing  in  arms,  or 
coming  to  an  expedition.  Adilitia  detraitate  mul£la.  LL, 
Canuti,  par.  2.  ca.  22.     5ee  J^crDUlitC. 

i?irHiB?Ct|)i  ifcrtitO^irtjt,  Military  men,  or  men  wor- 
thy to  take  up  arms,  or  muftred,  or  enrolled  to  appear 
upon  any  occafional  expedition.      Cowcll,  edit.  1727. 

^irC,  Houfes  in  London  to  be  built  with  party-walls, 
i^c.  19  Car.  2.  c.  3.  feSI.  8.  22  Car.  2.  c.  11.  f.  6. 
Direftions  for  preventing  fires  in  London,  6  Ann.  c,  31.- 
7  Ann.  c.  17.  II  Geo.  1.  c.  28.  33  Geo.  2.  c.  30, 
Firemen  exempt  from  being  impreffed,  6  Ann.  c.  "^i.f.  2, 
Penalty  on  fervanrs  firing  houfes  by  negligence,  6  Ann. 
c.  31.  fcft.  3.  Reftri£iions  of  boiling  turpentine,  7  Ann, 
c,  17.  fe£i.  II.  Stock  in  fire-offices  how  taxed,  4  (?; ». 
3.  c.  2.  /  54. 

For  other  matters,  fee  Sixlm.,  JlBtimttlg. 

Jf iUEbarC,  ^od  fine  dilatione  levari  id  reparari  fae, 
figna  iff  firebares  fuper  montes  altiores  in  quolibet  hundredo. 
Ita  quod  tota  patria,  per  ilia  figna,  quotiefcunque  necejje 
fuerit,  presnamiri  poteji,  &c.  Ordinatio  pro  vigiliis  ob*- 
fervandis  a  Lynne  ufque  Yarmouth.  Temp.  Ed.  2. 
Perhaps  from  the  Sax.  fyretor,  a  beacon,  or  a  high  tower 
by  the  fea-fide,  wherein  were  continual  lights,  either  to 
dire6l  failors  in  the  night,  or  give  warning  of  the  ene- 
my.    Cowell,  edit.  1727. 

J?irC?bOtC,  Signifieth  an  allowance  of  wood  or  eflo- 
vers,  to  maintain  competent  firing  for  the  ufe  of  the  te- 
nants:  Which  by  the  Common  law  any  man  may  take 
out   of  the   lands   granted   to  him..     Coivell,  edit.  1727. 

See  ^ap^bote. 

^irC^O^tiCal,  Our  devout  old  anceftors  had  a  way  of 
purgation,  or  acquitting  themfelves  from  any  charge  or 
accufation  of  crime  by  an  appeal  as  it  were  to  God  him- 
felf,  and  therefore  called  it  Dei  judicium,  or  God's  ordeal. 
This  was  commonly  of  two  furts,  fire-ordcal,  and  water- 
ordeal.  This  fire-ordeal,  which  was  the  privilege  only  of 
freemen,  and   the  better  fort  of  people,  was  two  fold, 

cither 
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either  firjl^  By  ftepping  bare- foot  and  blind-fold  over 
nine  plough-fhares  red-hot,  laid  in  length  at  equal  dif- 
tance,  which  if  the  defendant  parted  unburnt,  he  was 
judged  innocent,  but  if  burnt,  he  was  concluded  guilty. 
Ot  fecondly.  By  taking  a  piece  of  red-hot  iron  in  the 
hand,  ufuaily  of  one  pound  weight,  which  was  called 
Jimple-ordeal,  or  of  two  pounds,  which  was  duplex,  or 
of  three  pounds  weight,  which  was  triplex  erdalium. 
'Cowe;i,  edit.    1727.     See  OTatCC^O^CCaL 

^irC#ttl0^kl8.  Scat.  9  £3"  10  W.  3.  cap.  7.  feSl.  I. 
It  (hall  not  be  lawful  for  any  per(bn  to  make  or  caufe  to 
be  made,  or  to  fell,  or  expofe  to  fale,  any  fquibs,  rockets, 
ferpents,  or  other  fire-works,  or  any  cafes,  moulds,  or 
other  implements  for  m  ikipg  the  fame  ;  or  to  permit  the 
fame  to  be  cart  or  fired  from  his  houfe,  or  other  place 
thereto  belonging,  into  any  publick  ftreet  or  road  ;  or  to 
throw  or  fire,  or  be  aiding  in  throwing  or  firing  the 
fame,  in  any  publick  ftreet,  houfe,  fhop,  river,  or  high- 
way ;  and  every  fuch  offence  (hall  be  adjudged  a  common 
nufance. 

SeSi.  i.  And  if  any  perfon  ftiall  make  or  caufe  to  be 
made,  or  give,  fell,  or  ofFer  to  fale,  any  fquibs,  rockets, 
ferpents,  or  other  fire-works,  or  any  cafes,  moulds,  or 
other  implements  for  making  the  fame,  he  (hall  on  con- 
viftion  before  one  juftice,  or  chief  magiftrate,  by  con- 
feffion,  or  oath  of  two  witnefles,  forfeit  five  pounds, 
half  to  the  poor,  and  half  to  the  profecutor  ;  to  be  le- 
vied bv  diftref',  by  wairant  ot  fuch  juftice  or  chief  ma- 
giftrate. And  if  any  perfon  (hall  permit  any  the  fame 
to  be  caft  vr  fired  from  his  hnufe,  or  other  place  thereto 
bcloneing,  into  any  publick  ftreet  or  road,  or  any  other 
houfe  cr  place;  he  (hall  forfeit  twenty  (hillings  in  like 
manner. 

Seii.  3.  And  if  any  perfon  (hall  caft  or  fire,  or  be 
aiding;  in  cafting  or  firing  any  the  fame  into  any  publick 
ftreet,  houfe,  (hop,  river,  or  highway  ;  he  (hall  forfeit 
twenty  (hillings  in  like  manner ;  And  if  he  (hall  not 
immcdiateh  on  convidiion  pay  to  the  juftice  the  faid 
forfeiture  for  the  ufes  aforefaid,  he  (hall  commit  him  to 
the  houfe  of  corredtion  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  one  month,  unlefs  he  (hall  fooner  pay 
the  forfeiture. 

Se£i.  4,  5.  But  nothing  herein  (hall  extend  to  the  of- 
ficers of  the  ortlnaiice,  or  artillery  company. 

JFtttlta,  Ad  firmam  Koiiis,  Was  a  cuftom  or  tribute 
paid  toward  the  entertaining  of  the  King  for  one  night, 
according  to  Dome/da^.  Comes  Meriton  T.  K.  E.  red- 
debat  firmam  unius  rwSih  ;  that  is,  entertainment  for  one 
night,  or  the  value  of  it.  Firma  regis,  anciently  pro 
villa  regis,  feu  regis  mancrio.  Spelman.  ^y  a  charter 
of  King  Edgar  to  Ely,  it  is  limited  to  a  penalty,  to  pay 
one  night's  fcrme,  if  the  privileges  be  broken  by  any 
man.     See  SDomcfliap. 

Firma  is  alfo  ufed  for  rent ;  as  in  this  ancient  precept 
of  TVilliam  tlie  Conqueror.  TVillielmus  Rex  Anglorum  iVil- 
litlmo  de  Cahannis,  falutrm.  Pracipio  tibi  ut  facias 
tenvenire  Sichixim  de  Ham  tenia,  iff  judicio  ejus  cognofce,  ft 
terra  de  Ifham  reddidit  firmam  nioiucnis  S^ndli  Benediiii, 
fcTf.  Ex  Regift.  de  Ranifey  in  fcacc.  Land  let  apud  altam 
firmam,  i.  e.  at  the  rack  ;  and  firma  alba,  rent  paid  in 
lilver,   not   in   caiile  or   provifion   for  the  Lord's  houfe. 

See  3ieiach?a9ail. 

Firma  is  likewife  taken  for  a  banquet,  fupper,  or  any  pro- 
vifion for  the  table.  Mandavitque  regi  quod  ad  firmam  fuam 
troperans  cibos  fafatos  fiifficientei  inveniret.  H.  Huntina,- 
don,  lib.  6.  p.  367.  And  Knighton,  fpeaking  of  ti.e 
fame  thing  faith.  Ad  fejhim  Juum  properans.  In  DomeJ- 
day  the  word  firma  is  often  me;  tioned,  vi'z.  Reddere  fir- 
mam unius  nobis  :  Reddebat  unum  diem  de  fi-ma,  de  hoc 
manerio  ablata  tcrree  qute  reddant  canonicis  T.  R.  E.  fii- 
mam  quatuor  Jeplimanarum :  That  \i,  firma  noz-lis  is  a 
fupper,  firma  dlei  a  dinner,  and  firma  quatuor  feptimana- 
rum  is  a  provifion  for  fo  !ang  time.  Du  Cange.  Some- 
times 'tis  taken  for  motley  pa-d  inftetid  of  victuals.  Ha- 
bemus  igitur  de  maneriis  no/iris  53  firmas;  Cowell,  edit, 
1727. 

J^trmatulttm,  A  button;  (omtlimK  firmabulum :  As 
tapvm  choralem  dilaceravit,  W  fiimabulum  quod  vulgo  mir- 
fus  dicitur.     Matt.  Parif. 

Vol.  II.  N°.  76. 


F     I     R 

iftrmaratlO,  Firming  or  holding  to  firm.  The  fir- 
mary's  or  farmer's  right  to  the  lands  and  tenements  let  to 

him  ad  firmam.'— —Canonicus  firmsrius fi  fir  mx  filu- 

tionem  per  dies  omiferit a  firmaratione  cujus,  fi  firmam 

bracino  vel  camera  folvere  tenebatur,  ipfo  fail 0  fit  amotus. 

Statuta  Eccl.  Paulinae,  MS.   fol.  49.  b.    Hence  anti- 

qua  firma  was  the  old  cuftomary  rent.  And  affirmatus 
was  farmed  out,  or  let  for  fixh  a  certain  firm  or  rent. 
Cowell,  edit.  1727.  ?,iQ  Rennet's  Gloffary  in  Jd  firmam 
dare. 

ji^trmatiO,   Firmatlonis  tempus,  doe-feafon,  as  oppofed 

to  buck-feafon. Et  fciendum  eji  quod  tempus  pi-;guedi- 

nis  hie  computatur  inter  fefium  beati  Petri  ad  vinculo  (^ 
exaltationem  fexn^a  crucis  ;  et  tempus  firmationis  inter  fef- 
tum  S.  Martini  &  Purificationem  beata  Maria.  21  H. 
3.      Cowell,  edit.   1727. 

irtrmatiO,  A  fupplying  with  food  :  Si  cirlifcus  homo 
forijbanniti  firmationis  accufetur  per  fuam  ipfts  luetam  ne- 
get.  Leg.  Ina:,  c.  34.  /.  e.  accufed  of  giving  viftuals 
to  a  fugitive.      Cowell,   edit.   1727. 

JFttmitasf,  A  fortification  or  caftle  well  fortified  ;  Et 
nimia fefhnatione  Saxonum  cafas  feu  Rrtnitates  fuiiio  inlroi- 
vit.     Du  Frefne. 

iFtrmum,    Feorm,   food,  victuals,    or  furmety  given 

by  the  lord  to  entertain  his  labouring  tenants. '^uili- 

bet  debet  fiagcllare  dimid.  crannock  frumenti  ad  f  men  (jf 
duos  buffellos  frumenti  contra  Natale  ad  firma  fua  fucicnda. 
CartuLr.  Abbat.  Glafton.  MS.  fol.  39.  a.  Rather  per- 
haps rent  paid  in  cuftomary  fervices. 

iFtrmura.    win.  ds  Creffi  gave  to  the  monks  of  Blyth 

a  certain   mill  ctrni  libera  firmura  of  the  dam  of  it  - 

Reg.  de  Blyth.  This  Dr.  Thoroton  Er.cliiles  free  fir- 
mage,  but  that  is  ftill  a  hard  word.  I  think  it  intends 
free  liberty  to  fcour  and  repair  the  mill-dam,  and  to  carry 
away  the  foil,  iffc.      Cowell,  edit.    1727. 

^it^AXXXm  anH  tratljj*.  Firft-trmts  (Annates,  pri- 
mitia)  are  the  profits  of  every  fpiritual  living  for  one 
year,  given  in  ancient  time  to  the  pof^'e  thro'  all  Clniflen- 
dom.  But  by  the  ftat.  26  H.  8.  cap.  3.  tranflate'd  to 
the  King  here  in  England;  for  the  ordering  whereof 
there  was  a  court  eredfed  32  H.  8.  cap.  45.  but  a^'ain 
difl()lved  Anno  prima  Maria,  fe(f.  2.  cap.  10.  And  fince 
that  time,  though  thofe  profits  be  reduced  again  to  the 
crown  by  the  ftat.  i  El.  c.  4.  yet  was  the  court  never 
reftored,  but  all  matters  the.etn  wont  to  be  handled 
were  transferred  to  the  Exchequer.      Cowell,  edit.  J  7  27. 

Firfl-fruits  (Annates,  primitia)  Were  the  value  of 
every  fpiritual  living  by  the  year ;  which  the  pope 
claiming  the  difpofition  of  all  Ecclefiaftical  livings  within 
Chriflendom,  referved  out  of  every  living.  12  Co.  45. 
But  what  pope  firft  impofed  firft-fruits  hiftorians  do  not 
agree.      4  Inji.  120. 

In  the  34  Ed.  i.  at  a  parliament  held  at  Carlifle^ 
great  complaint  was  made  of  int  lerable  oppreihons  of 
churches  and  monafteries  by  William  Tejla  (called  Mala 
Tejia)  and  the  legate  of  the  pope,  and  principally  con- 
cerning firit-fruits;  at  which  parliament  the  King,  by 
the  aflent  of  his  barons,  denied  the  payment  of  firft- 
fiuits  of  fpiritual  promotions  within  England,  which 
were  founded  by  his  progenitors,  and  the  mbles,  and 
others  of  the  realm,  for  the  fervice  of  God,  aims,  and 
hofpitality.  And  to  this  efl^ecTt  he  writ  to  the  pope  ;  and 
thereupon  the  pope  relin-,ui(lied  his  demand  of  fiifl  fruits 
of  abbeys;  in  which  parliament  the  fi'ft-fruits  for  two 
years  were  granted  to  the  King.      12  Co.  45. 

In  the  50  Ed.  3.  the  commons  complained,  amongft 
other  grievances  from  the  coui  ts  of  Rome,  that  the  pope's 
colledor  that  year  ('a  thing  never  before  done)  h:;d  taken 
the  firft-fruits  of  every  benefice  whereut  he  had  made 
provifion  or  collation  ;  whereas  he  was  ufed  to  takr  firft- 
fruits  only  of  benefices  vacant  in  the  court  of  Rome. 
Degge  p.  2.  c.  15. 

ill  truth,  this  tribute  or  revenue  of  firft  fruits  was 
gradually,  by  little  and  little,  impofed  by  the  bifhop  of 
Rome,  on  fuch  vacant  benefices  as  himfelf  conferred  and 
beftowed  :  And  this  was  often  complained  of  as  a  very 
gieat  grievance  ;  fo  that  in  ihe  council  at  Vienna,  Clement 
the  Fifth,  who  was  made  pope  in  the  year  1305,  forbad 
I  the  receiving  thereof,  and  ordered  the  fame  to  be  laid 
R  afide, 
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allde,  and  that  the  twentieth  part  of  the  facerdotal  reve- 
iijcs  ftiould  inftead  thereof  be  annually  paid  to  the  bi- 
(hop  of  Rome :  But  this  not  taking  efFeft,  the  pope  fo  re- 
tained the  faid  annates  to  his  Exchequer,  as  that  it  long 
remained  one  of  the  moft  confiJcrable  parts  of  his  reve- 
nue.    God.  Rep.  337. 

Tenths,  (decima,)  are  the  tenth  part  of  the  yearly  value 
of  all  ecclefiaftical  livings.     4  I"Ji-  120,  121. 

Thefe  tenths  the  pope  (after  the  example  of  the  high 
prieft  among  the  Jews,  who  had  of  the  Levites  a  tenth 
part  of  the  tithes)  claimed  as  due  to  hiir.felf  by  divine 
light.      And    this   portion  or   tribute   was   by  ordinance 
yielded  to  the  pope  in  the  20  Ed.  i.  and  a  valuation  then 
made  of  the  ecclefiaftical  livings  within  this  realm,  to  the 
end  the  pope  might  know  and  be  anfwered  of  that  yearly 
reven'je;   fo  as  the  ecclefiaftical  livings  chargeable  with 
the  tenth  (which  was  called   fpiritual)  to  the  pope,  were 
not   chargeable    with  the   temporal    tenths   or    fifteenths 
^ranted  to  the  King  in  parliament,  left  they  fliould  be 
doubly  charged  ;  but  their  poftefTions  acquired  after  that 
taxation  were  liable  to  tlie  temporal  tenths  or  fifteenths, 
becaufe  they  were  not  cliarged  to  the  other.     So  as  the 
tenths  of  ecclefiaftical  livings   were  not  yielded  to  the 
pope  de  jure  after  the  example  of  the  high  prieft  among 
the  Jews,  for  then  he  ftiould  have  had  the  tenths  of  all 
ecclefiaftical  livings  v.'henfoever  they  were  acquired,  but 
he  contented  himfelf  with  what  he  had  got,  and    never 
claimed   more  :   and   that   he  might   the  better  keep  and 
enjoy  that   which   he   had   got,  the  popes  did  often  after 
grant  the  fame  for  certain  terms  to  divers  of  the  Kings  of 
England,  as  by  our  hiftories  doth  appear.     2  Itijl.  627, 
628. 

None  fhall  pay  more  firft-fruits  to  Rome  than  ufual  on 
pain  of  general  forfeiture,   6  H.  4.  c.  I. 

Firft-fruits  and  tenths  prohibited  to  be  paid  to  Rome, 
25  H.  8.  c.  20.  fea.  3. 

Granted  to  the  crown,  26  H.  8.   3. 
The  manner  of  coUeding  the  tenths,  26  H.  8.  c.  3. 
feii.  If. 

Covenants  for  farmers  to  difcharge  their  lefTors  of  firft- 
fruits  made  void,  26  H.  8.  ir.  17. 

Biftiops  certifying  defaults  to  be  difcharged,  26  H.  8. 
C.  3.  fea.  18. 

No  tenths  to  be  paid  for  the  year  for  which  firft-fruits 
are  paid,  27  H.  8.  c.  8. 

The  remedy  for  a  fucceflbr  who  is  obliged  to  pay  his 
predeceflbr's  tenth,  27  H.  8.  c.  8. 

The  year  of  the  firlt-fruits  (hall  begin  at  the  avoidance, 
28  H.  8.  c.  II. 

Allowance  to  be  made  to  the  bifliop  for  tenths  which 
he  cannot  receive,  32  H.  8.  c.  22. 

The  court  of  firft-fruits  ereded,   32  H.  8.  c.  45. 
The  bifliop  of  Norwich  to  colled  within  his  diocefe, 
32  H.  8.  c.  47. 

The  five  new-ere£led  biftiops  to  pay  their  tenths  in  the 
court  of  the  firft-fruits,  i^c.   34  £5"  35  H.  8.  c.  17. 

Firft-fruits  and  tenths  of  united  churches  to  be  paid  as 
before,   37  H.  8.  c.  21.  fea.  5.      17  Car.  2.  c.  3.  fia.  3. 
The  penalty  of  an  incumbent  not  paying  his  tenths, 
1^  2>  Ed.  6.  c.  20. 

Colledlors  of  tenths  fhall  be  bound  by  recognizance, 
7  Ed.  6.  c.  7. 

Biftiops  to  pay  over  their  tenths  yearly,  7  Ed.  6.  c.  4. 
fe£i.  2. 

Void  benefices  to  be  certified,  7  Ed.  6.  c.  4.  fea.  4. 
The  tenths  given  from  the  crown  to  godly  ufes,  2  Isf 
3  P.  y  M.  c.  4. 

Firft- fruits  and  tenths  reftored   to  the  crown,    i  El. 
c.  4. 

Small  vicarages  and  parfonages  difcharged  of  firft-fruits, 
2  El.  c.  4.  /  29. 

What  proportion  {hall  be  paid  by  the  executors  of  an 
incumbent  who  dies  foon  after  his   promotion,    i  Eliz. 

c.  4-  fi'^-  3°- 

Grants   to  the  univerfities,  &c.    to  continue,    i  El. 

c.  4.  fi^'-  34-       , 

Benefices   reftored  to  the  dutchy  of  Lancajler,    i  El. 
c.  4.  fea.  38. 
4 
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The  ftatutes  which  make  the  lands  of  receivers  anfwef- 
able,  extend  to  the  under-coUedors  of  firft-fruits  and 
tenths,    14  El.  c.  7. 

Firft-fruits  and  tenths  granted  lo  the  corporation  for 
augmenting  poor  livings,    2  £3"  3  Jnn.  c.  11.      i  Geo.  I. 


Corporation  may  purchafc  lands  or  goods,  2  l£  T^Ann. 
f.  II.  fea.  4. 

One  bond  only  to  be  taken  for  the  feveral  payments  of 
firlt-fruits,   2  £3"  3  Ann.  c.  \\.  fa.  6. 

Small  livings  difcharged  of  fiift-fruits,  He.  5  Ann.  c. 
24.      6  Ann.   c.  27. 

Four  years  allowed  to  biftiops  for  payment  of  their 
firft-fruits,  6  Ann.  c.  27.  fa.  5. 

Biftiops  to  certify  the  value  of  livings,  i  Geo.  i.  c.  5. 
fa.  I. 

Rules  of  the  corporation  to  be  approved  under  the 
King's  fign  manual,    i  Geo.  i.  c.  10.  fa.  3. 

Augmented  churches  to  be  perpetual  benefices,  i  Geo.  i. 
c.  1 0.  fa.  4. 

The  eftates  given  mav  be  exchanged,    i  Geo.  i.  c.  10. 

fa.  13. 

A  colleclor  of  the  tenths  eftabliflied,  and  biftiops  ex- 
empted,   I  Geo.  I.  c.  10.  fa.  13. 

Firft  fruits  and  other  payments  out  of  any  ecclefiaftical 
benefice,  excepted  out  of  the  general  pardon,  2  Geo.  2. 
c.s^.  fa.  38. 

For  more  learning  on  this  filfa,  fee  12  Vin.  Abr. 
Gibf.  Co.  and  Burn's  E.  L.  ///.  Firft-fruits  and  tenths. 

S'\%  auD  fiftnucr.  Any  man  may  ered  a  fifti-pond 
without  licence  ;  bccaufe  it  is  a  matter  of  profit,  and  for 
the  increafe  of  viduals.     2 /«/?.  199. 


r.  Statutes  againjl  fjliing   in  ponds,  and  other  private 
fjlicries. 

2.  Statutes  concerning  the  fize,  and  prefcrving  the  breed 
offijh. 

3.  Local  and  other  aas  relating  to  fjh,  and  ffljermin. 

I.  Statutes  ogainji  fifhing  in  ponds,  and  other  private 
fiJJjeries. 

Stat.  3  Ed.  I.  c.  20.  If  any  trefpafters  in  ponds  be 
thereof  attainted  at  the  fuit  of  the  party,  great  and  large 
amends  ftiall  be  awarded  according  to  the  trefpafs ;  and 
they  ftiall  have  three  years  imprifonment,  and  after  fhall 
make  fine  at  the  King's  pleafure  (if  they  have  whereof) 
and  then  ftiall  find  good  furety,  and  after  they  fhall  not 
commit  the  like  trefpafs  :  And  if  they  have  not  whereof 
to  make  fine,  after  three  years  imprifonment,  they  ftiall 
find  like  furety;  and  if  they  cannot  find  like  furety,  they 
ftiall  abjuie  the  realm.  And  if  none  fue  within  the  year 
and  day,  the  King  fliall  have  the  fuit.     3  Ed.  i.  c.  20. 

Trefpajfers  in  ponds]  Are  thofe  who  endeavour  to  take 
fifti  theiein.      2  Ittf.  200. 

Stat.  5  Eliz.  c.  21.  fa.  2,  6.  If  any  perfon  fliall  un- 
lawfully break,  cut,  or  deftroy  any  head  or  dam  of  a 
fifh-pond,  or  fliall  wrongfully  fifli  theiein,  with  intent  to 
take  or  kill  fifti ;  he  fliall  on  convidion  at  the  fuit  of  the 
King,  or  of  the  party,  at  the  affizes  or  feftions,  be  impri- 
foned  three  months,  and  pay  treble  damages;  and  after 
the  three  months  expired,  (hall  find  fureties  for  his  good 
abearing  for  (even  years,  or  remain  in  prifon  till  he  doth. 
5  £/.  f.  21.  fa.  2,  6. 

Stat.  22  y  23  Car,  2.  c.  25.  fa.  7.  If  any  perfon 
ftiall  ufe  any  net,  angle,  hair,  noofe,  troll,  or  fpear ;  or 
ftiall  lay  any  wears,  pots,  fifli-hooks,  or  other  engines; 
or  fhall  take  any  fifti  by  any  means  or  device  whatfoever, 
or  be  aiding  thereunto,  in  any  river,  ftew,  pond,  mote, 
or  other  water,  without  the  confent  of  the  lord  or  owner 
of  the  water;  and  be  thereof  convided  by  confeffion,  or 
oath  of  one  witnefs,  before  one  juftice,  in  one  month 
after  the  offence  ;  every  fuch  offender  in  taking  or  killing 
fifti,  (hall  pay  any  fum  not  exceeding  treble  damages, 
and  I  or.  to  the  overfeers  for  the  ufe  of  the  poor,  by 
diftrefs ;  and  for  want  of  diftrefs,  to  be  committed  to  the 

houfe 
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houre  of  correcftion  not  exceeding  one  month,  unlefs  he 
enter  into  bond  with  one  furety  to  the  party  injured,  not 
exceeding  lo/.   never  to  offend  in  lilce  manner. 

Sri^.  8.  And  ti.e  juftices  may  talce,  cut,  and  deftroy 
all  fuch  angles,  fpears  hairs,  noofes,  trolls,  wears,  pott?, 
fifh-hooks,  nets,  or  other  engines,  wherewith  fuch  of- 
fender (hall  be  apprehended. 

SiJ}.  9.  Pcrfons  aggrieved  may  appeal  to  the  next  fef- 
fions,  whofe  determination  fhall  be  final,  if  no  title  to 
anv  land,   royaltv,  or  fifhery  be  therein  concerned. 

Stat.  4  W  5  ^^'il-  ^  ^i"-  c.  23.  feS].  5.  Whereas  di- 
vers idle,  diforderly,  and  mean  perfons,  have  and  keep 
nets,  angles,  leaps,  piches  and  other  engines  for  the  taking 
and  killing  of  fifli  out  of  the  ponds,  waters,  rivers,  and 
other  fiflieries,  to  the  damage  of  the  owners  thereof; 
therefore  no  perfon  hereafter  fliall  have  or  keep  any  net, 
angle,  leap,  pith,  or  other  engine  for  the  taking  of  fifli  ; 
other  than  the  makers  and  fellers  thereof,  and  other  than 
the  owner  and  occupier  of  a  river  or  fifhery  ;  and  except 
fiOiermen,  and  their  apprentices  lawfully  authorized  in 
navigable  rivers.  And  the  owner  or  occupier  of  the 
river  or  fiOiery,  and  every  other  perfon  by  him  appointed, 
may  feize,  detain,  and  keep  to  his  own  ufe,  every  net, 
angle,  leap,  piche,  and  other  engine,  which  he  (hall  find 
ufed  or  laid,  or  in  the  pofleffion  of  any  perfon  fifliing  in 
any  river  or  fifliery,  without  the  confent  of  the  owner 
or  occupier  thereof.  And  alfo  any  perfon,  authorized  by 
a  juftice's  warrant,  may  in  the  day-time  fearch  the 
houfes,  outhoufes,  and  other  places  of  any  perfon  hereby 
prohibited  to  have  or  keep  the  fame,  who  (hall  be  fuf- 
pe£led  to  have  or  keep  in  his  cuftody  or  poffelfion  any 
net,  angle,  leap,  piche,  or  other  engine  aforefaid,  and 
feize  and  keep  the  fame  to  his  own  ufe,  or  cut  or  deftroy 
the  fame,  as  things  by  this  a6t  prohibited  to  be  kept  by 
perfons  of  their  degree. 

Stat.  5  Geo.  3.  c.  14.  (intituled,  y/«  off  for  the  more 
effeiiual  p'^efervatlon  of  fifl}  in  fijh-ponds  and  other  waters, 
is'c.)  Whereas  the  feveral  Jaws  in  being  for  the  prefer- 
vation  of  the  fifti  in  rivers,  ponds,  pools,  moats,  flews, 
and  other  waters,  are  by  experience  found  to  be  ineffec- 
tual to  deter  divers  loofe,  idle,  and  diforderly  perfons, 
from  dealing,  taking  away  or  deftroying  the  fifh  therein 
bred  and  preferved  ;  Be  it  therefore  enabled,  That  in  cafe 
any  perfon  or  perfons  from  and  after  the  firft  day  of  fune 
1765,  fhall  enter  into  any  park  or  paddock  fenced  in  and 
inclofed,  or  into  any  garden,  orchard  or  yard,  adjoining 
or  belonging  to  any  d  welling- houfe,  in  or  through  which 
psrk  or  paddock,  garden,  orchard  or  yard,  any  river  or 
ftream  of  water  fliall  run  or  be,  or  wherein  (hall  be  any 
river,  ftream,  pond,  pool,  moat,  flew,  or  other  water, 
and  by  any  ways,  means,  or  device  whatfoever,  fliall 
{leal,  take,  kill  or  deftroy,  any  fifh  bred,  kept  or  pre- 
ferved, in  any  fuch  river  or  ftream,  pond,  pool,  moat, 
ftew,  or  other  water  aforefaid,  without  the  confent  of  the 
owner  or  owners  thereof;  or  (hall  be  aiding  or  afEfting 
in  the  ftealing,  taking,  killing  or  deftroying  any  fuch 
fi{h  as  aforefaid  ;  or  (hall  receive  or  buy  any  fuch  fifti, 
knowing  the  fame  to  be  fo  ftolen  or  taken  as  aforefaid  ; 
and  being  thereof  indifled  within  fix  calendar  months 
next  after  fuch  offence  or  offences  (hall  have  been  com- 
mitted, before  any  judge  or  juftices  of  gaol  delivery  for 
the  county  wherein  fuch  park  or  paddock,  garden,  or- 
chard or  yard  (hall  be,  and  (hall  on  fuch  indidlment  be, 
by  verdi£f,  or  his  or  their  own  confeffion  or  confeflions, 
convi<3ed  of  any  fuch  offence  or  offences  as  aforefaid ; 
the  perfon  or  perfons  fo  convi<£led  (hall  be  tranfported  for 
feven  years, 

Si-£i.  2.  And,  for  the  more  eafy  and  fpeedy  apprehen- 
ding and  convifling  of  fuch  perfon  or  perfons  as  fhall 
be  guilty  of  any  of  the  offences  before- mentioned.  Be  it  fur- 
ther em&ed,&c.  That  in  cafe  any  perfon  or  [-erfons  (hall, 
at  any  time  after  the  faid  firft  day  of  June,  commit  or  be 
guilty  of  any  fuch  offence  or  offences  as  are  herein  before 
mentioned,  and  (hall  furrender  himfelf  to  any  one  of  his 
Majefty's  juftices  of  the  peace  in  and  for  the  county 
where  fuch  offence  or  offences  (hall  have  been  committed; 
or,  being  apprehended  and  taken,  or  in  cuftody  for  fuch 
offence  or  offences,  or  on  any  other  account,  and  (hall 
voluntarily  make  a  full  confeffion  thereof,  and  a  true  dif- 
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covery,  upon  oath,  of  the  perfon  or  perfons  who  was 
or  were  his  accom;)lice  or  accomplices  in  any  of  the  faid 
offences,  fo  as  fuch  accomplice  or  accomplices  mav  be  ap- 
prehended and  taken,  and  (h:i!l,  on  the  trial  of  fuch  ac- 
comph'ce  or  accomplices,  give  fuch  evidence  or  evidences, 
as  (hall  be  fufficient  to  convi<5l  fuch  accomplice  or  accom- 
plices thereof;  fuch  perfon  making  fuch  confeffion  and 
difcovery,  and  giving  fuch  evidence  as  aforefaid,  (hall, 
by  virtue  of  this  a(5l,  be  pardoned,  acquitted,  and  dif- 
chargcd  of  and  from  the  offence  or  offences  fo  by  him 
confeffed  as  aforefaid. 

Sei^.  3.  And  in  cafe  any  perfon  or  perfons  (hall,  after 
the  faid  fitft  day  of  June,  take,  kill,  or  deftroy,  or  at- 
tempt to  take,  kill,  or  deftroy  any  fifh  in  any  river  or 
ftream,  pond,  pool,  or  other  water,  (not  being  in  any 
park  or  paddock,  or  in  any  garden,  orchard  or  yard,  ad- 
joining or  belonging  to  any  dwelling-houfe,  but  (hall  be 
in  any  other  inclofed  ground  which  fhall  be  private  pro- 
perty) every  fuch  perfon,  being  lawfully  convidled  thereof 
by  the  oath  of  one  or  more  credible  witnefs  or  witneffes, 
(hall   forfeit  and   pay  for  every  fuch  offence,  the  fum  of 
five  pounds,  to  the  owner  or  owners  of  the  fifhery  of  fuch 
river  or  ftream  of  water,  or  of  fuch  pond,  pool,  moat, 
or  other  water  :  Aiid  it  (hall  and  may  be  lawful  to  and 
for  any  one   or  more  of   his  Majefty's  juftices  of  the 
peace   of  the   county,  divifion,    riding,  or  place,  where 
fuch  laft  mentioned  offence  or  offences  fhall  be  committed, 
upon  complaint  made  to  him  or  them,  upon  oath,  againfl 
any  perfon  or  perfons,  for  any   fuch  laft-mentioned  of- 
fence or  offences,  to  iffue  his  or  their  warrant  or  war- 
rants to  bring  the  perfon  or  perfons  fo  complained  of, 
before  him  or  them;    and,  if  the  perfon  or  perfons   fo 
complained  of  (hall  be  convifled  of  any  of  the  faid  of- 
fences laft-mentioned,  before  fuch  juftice  or  juftices,   or 
any  other  of  his  Majefty's  juftices  of  the  fame  county, 
divifion,  riding,  or  place  aforefaid,  by  the  oath  or  oaths 
of  one  or  more  credible  witnefs  or  witneffes,  which  oath 
fuch  juftice  or  juftices  are  hereby  authorized  to  adminifter, 
or   by  his  or  their  own   confeffion  ;    then,  and  in  fuch 
cafe,  the  party  fo  convidled  (hall,  immediately  after  fuch 
convidlion,  pay  the  faid  penalty  of  five  pounds,  hereby 
before   impofed  for  the  offence  or  offences  aforefaid,  to 
fuch  juftice  or  juftices  before  whom  he  (hall  be  fo  con- 
vicSed,  for  the  ufe  of  fuch  perfon  or  perfons  as  the  fame 
is  hereby  appointed  to  be  forfeited  and  paid  unto;  and, 
in  default  thereof,  fhall  be  committed  by  fuch  juftice  or 
juftices  to  the  houfe  of  correftion,  for  any  time  not  ex- 
ceeding fix  months,  unlefs  the  money  forfeited  (hall  be 
fooner  paid. 

Se£?.  4.  Provided  neverthelefs,  that  it  fliall  and  may  be 
lawful  to  and  for  fuch  owner  or  ov/ners  of  the  fiOiery  of 
fuch  river  or  ftream  of  water,  or  of  fuch  pond,  pool, 
or  other  water,  wherein  any  fuch  offence  or  offences  laft 
mentioned  fliall  be  committed  as  aforefaid,  to  fue  and 
profecute  for,  and  recover  the  faid  fum  of  five  pounds, 
by  a£lion  of  debt,  bill,  plaint,  or  information,  in  any 
of  his  Majefty's  courts  of  record  at  Weflminflir  ;  and  in 
fuch  aftion  or  fuit,  no  effoin,  wager  of  law,  or  more 
than  one  imparlance  fliall  be  allowed  ;  provided  that  fuch 
action  or  fuit  be  brought,  or  commenced,  within  fix 
calendar  months  next  after  fuch  offence  or  offences  fhall 
have  been  committed. 

Sen.  5.  Provided  always,  and  be  it  further  enaded  by 
the  authority  aforefaid,  that  nothing  in  this  a<ft  (hall  ex- 
tend, or  he  conftrued  to  extend  to  fubje£l  or  make  lia- 
ble any  perfon  or  pcrfons  to  the  penalties  of  this  acft, 
who  fliall  fifh,  take,  or  kill,  and  carry  away  any  fifli, 
in  any  river,  or  ftream  of  water,  pond,  pool,  or  other 
water,  wherein  fuch  perfon  or  perfons  (hall  have  a  juft 
right  or  claim  to  take,  kill,  or  carry  away  any  fuch 
fifli. 

2.  Statutes  concerning  the  ftze,  and  preferving  the  breed 
of  fifh. 

Stat.  Wejl,  2.  13  £J.  I.  f.  47.  "It  is  provided, 
that  the  waters  of  the  Humher,  Owfe,  Trent,  Done., 
Arre,  Derewent,  IVerfe,  Nidd,  Tore,  Swale,  Tefe,  Tine, 
Eden,  and  all  other  waters,  (wherein  falmons  be  taken) 

fliall 
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(ball  be  in  defence  for  taking  falmons  from  the  nativity 
of  ojr  Lady  unto  Saint  Alartins  day.  And  that  like- 
wife  young  falmon  Ihall  not  be  taken  by  nets,  nor  by 
other  engines  at  Miil-Pool,  from  the  midft  of  ^pril  unto 
the  nativity  of  St.  John  Baptijl  \  and  in  the  places  where 
ftefli  waters  be,  there  (hall  be  affigned  overfeers  of  this 
ftatute,  which  being  fworn  (hall  oftentimes  fee  and  in- 
quire of  the  ©(Fenders :  And  for  the  firft  trefpafs  they 
fliail  be  puni(hed  by  burning  of  their  nets  and  engines : 
And  for  the  fecond  time,  they  (hall  have  imprifonment 
for  a  quarter  of  a  year :  And  for  the  third  trefpafs, 
they  (hall  be  imprifoned  a  whole  year  :  And  as  their  tref- 
pafs increafeth,  fo  (hall  the  punifhment." 

Before  the  making  of  this  aft,  (ilhermen  for  a  little 
lucre  did  very  much  harm,  by  deftroying  the  increafe 
of  falmon  by  filhing  for  them  in  unfeafonable  times,  be- 
tween the  beginning  of  Stptember,  and  the  midft  of  No- 
vember ;  and  likewife  for  young  falmon,  or  falmon 
peals,  between  the  .midft  oi  April,  and  towards  the  end 
of  June  :  Againft  both  which  provifion  is  made  by  this 
aa.     2  Inji.  478. 

Shall  he  in  defence']  That  is,  by  this  zQ.  it  is  prohibited 
that  falmon,  or  young  falmon,  (hall  be  taken  between 
the  times  mentioned  in  this  a<3.     2  InJi.  478. 

From  the  nativity  of  our  Lady]  Which  is  on  the  eighth 
day  of  September.     1  Inft.  478. 

St.  Martin'f  day]  Which  is  on  the  eleventh  day  of 
November.  And  note,  that  the  day  of  St.  Martin,  and 
the  feaft  of  St.  Martin,  is  all  one  ;  and  the  feaft  in  legal 
underftanding,  beginneth  and  endeth  with  the  day.  2 
/«/?.  478. 

Unto  the  nativity  of  St.  John  Baptift]  This  is  not 
taken  literally  for  the  nativity  of  St.  John  Baptijl;  for 
that  is  long  fince  part  ;  but  it  is  taken  according  to  the 
intention  of  the  makers,  until  the  day  or  feaft  of  his  na- 
tivity.    2  /«/?.  478. 

And  for  thefirji  trefpaf,  theyjhall  be  puni/hed  by  burning 
of  their  nets]  This  ougiit  to  be  by  indi<3ment  at  the  fuit 
of  the  Kin'J,  and  the  punifhment  cannot  be  inflifled  up- 
on the  delinquent  before,  upon  due  conviftion,  fetundum 
legem  isf  confuetudinem  Jng/ia,  judgment  be  given.  2 
Inf.  479. 

Stat.  i3i?/ci!>.  2.  cap.  19.  Young  falmons  (hall  not 
be  taken  from  the  midft  of  Jpril,  till  the  24th  of  June, 
upon  pain  in  flat.  fFcJlm.  2.  cap.  47,  And  none  (hall 
put  in  the  Thames,  Hnmber,  Owfe,  Trent,  nor  other 
waters,  any  nets  caled  ftalkers,  nor  other  engines,  by 
which  the  fry  or  t!,e  breed  of  falmons,  lampreys,  or 
other  fi(h,  mjy  be  taken  ;  upon  the  pain  aforefaid.  And 
the  waters  of  Lone,  Wyre,  Merfee,  Rihbill,  and  all  other 
waters  in  the  county  of  Lancajier  fiiall  be  put  in  defenfe, 
as  to  the  taking  of  falmfms,  from  Michaelmas  day  to  the 
Purification,  and  in  no  other  time  ;  and  where  fuch  ri- 
vers be,  there  fliall  be  affigned  and  fworn  confervators  of 
this  ftatute.  as  in  the  ftatute  of  Wejim.  and  they  (hall 
punilh  the  tffsnders  after  the  pain  contained  in  the  faid 
ftatute. 

Stat.  17  Rich.  2.  cap.  9.  The  juftices  of  peace  of  all 
the  counties  (hall  be  confervators  of  the  ftatutes,  WeJlm. 
2.  cap.  47.  and  13  Ric.  2.  cap.  19.  and  they  (hall  fur- 
vey  all  the  wears  in  fuch  rivers,  that  they  be  not  too 
ftrait,  for  the  deftruftion  of  fry,  but  of  a  reafonable 
widenefs,  after  the  old  afTife  ufed.  And  the  juftices  which 
(ball  find  default  againft  the  ftatutes  (hall  make  true  pu- 
niftiment,  and  (hail  put  under-confetvators  under  them, 
which  (hall  be  fworn  to  like  furveying,  and  punifhment 
without  any  favour  thereof  to  be  (hewed.  And  the  fame 
juftices  in  their  feflions  (hall  inquire,  as  well  of  their  of- 
fice, as  at  the  information  of  the  under-confervators,  of 
all  trefpafTes  and  defaults  againft  any  of  the  points  afore- 
faid, and  (hall  caufe  them  which  be  thereof  indifted  to 
come  before  them  ;  and  if  they  be  convicS,  they  (hall 
have  imprifonment,  and  make  fine  after  the  difcretion  of 
the  juftices.  And  if  the  fame  (hall  be  at  the  information 
of  any  of  the  under-confervators,  they  (hall  have  half 
the  (ine.  And  the  mayor  or  warden  of  London  fliall 
have  the  confeivation  of  the  ftatutes  aforefaid  in  the 
Thames.^  from  the  bridge  of  Stones  to  London,  and  from 
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thence  over  the  fame  water,   in  the  Medway,  as  far  as  is 
granted  to  the  citizens. 

Stat.  2  Hen.  6.  cap.  15.  The  ftanding  of  nets  and  en- 
gines called  trynks,  and  all  other  nets  iaftened  day  and 
night  to  pofts,  boats,  and  anchors,  over  the  Thama,  and 
other  rivers,  (hall  be  wholly  defended  ;  and  every  perfon 
that  fetteth  them,  (hall  forfeit  to  the  King  ico^.  pro- 
vided that  it  (hall  be  lawful  to  the  pofTtflbrs  of  trynks, 
if  they  be  of  aflife,  to  fi(h  with  them  in  all  feafonable 
times,  drawing  them  by  hand,  as  other  nets,  faving  to 
every  of  the  King's  people  their  right  in  fiftiing. 

Stat.  I  Eliz.  cap.  17.  feSf.  I.  No  perf.n  fliall  kill 
any  fpawn  or  fry  of  eels,  falmon,  pike,  pickerel,  or  other 
fifh,  in  any  floodgate,  pipe,  tail  of  mill,  wear,  or  in 
any  firaits,  flreams,  brooks,  rivers  fait  or  frefh,  or  kill 
any  falmons  or  trouts  not  in  feafon,  being  kepper  or 
(hedder  falmons  or  trouts. 

SeSi.  2.  No  perfon  (hall  kill  any  pike  or  pickerel,  not 
being  in  length  ten  inches  lifh  and  more,  nor  any  falmon 
not  in  length  fixteen  inches,  nor  any  trout  not  in 
length  8  inches,  nor  any  barbel  not  in  length  12  inches. 
Se^.  3.  No  perfon  (hall  fi(h,  or  take  fi(h  with  nets, 
tramel,  keep,  wore,  creel,  or  other  device,  but  only 
with  net  or  tramel,  whereof  every  mefh  or  mafk  (hail  bie 
two  inches  and  a  half  broad,  angling  excepted. 

Se^.  4.  In  all  places  where  fmelts,  loches,  minnies, 
bullheads,  gudgeons,  or  eels,  have  been  ufed  to  be  taken, 
it  fliall  be  lawful  only  for  the  taking  of  fmehs,  is'c.  to  ufe 
fuch  nets,  lepes,  and  other  devices  as  have  been  ufed,  (o 
that  fuch  perfons  ufing  fuch  nets,  i3c.  do  not  take  or 
deftroy  any  other  fifti  with  the  faid  nets  contrary  to  this 
ftatute. 

Se£f.  5.  If  any  perfon  offend  contrary  to  the  poisits 
aforefaid,  fach  perfon  (hall  forfeit  20  s.  and  the  fi(h  fo 
taken,  and  alio  the  unlawful  nets  and  inftruments 
wherewith  fuch  offences  (hall  be  done. 

Se£l.  6.  The  Lord  Admiral  and  the  Mayor  of  Lendoriy 
and  all  other  perfons  which  have  confervation  of  any 
rivers  or  waters,  (hall  have  power  to  inquire  of  all  of- 
fences committed  contrary  to  this  aft,  by  the  oaths  of 
twelve  men  or  more,  and  to  hear  and  determine  the  fame 
offences. 

Se£}.  7.  Forfeitures  by  reafon  of  fuch  convi<3ion  (hall 
be  to  the  ufe  of  every  of  the  perfons,  being  no  body  po- 
litick or  corporate,  nor  head  of  any  body  politick  or  cor- 
porate, before  whom  fuch  convidlion  (hall  be  had  ;  and  to 
the  ufe  of  every  fuch  body  politick  and  corporate,  as  have 
had  any  forfeiture  for  any  cffeiice  committed  in  their 
confervancies,  upon  conviftion  had  before  the  head  of 
any  fuch  body  politick  or  corporate. 

Se£i.  8.  The  lord  of  eveiy  !ei:t  (hall  have  power  to 
inquire  of  olFences  contrary  to  this  ftatute. 

Seff.  9.  Upon  prefentment  in  a  Icet,  by  the  oath  of  i2 
men,  of  any  offences  contrary  to  this  ftatute;  all  forfei- 
tures above  limited  fhall  be  unto  the  lord  of  the  leet,  and 
ftjjil  be  levied  as  amerciaments  for  affrays  committed 
within  fuch  leet. 

Se£f.  10.  If  tie  fte.vard  of  the  leet  do  not  charge  the 
jury  to  inquire  of  offences  done  within  the  leet,  contrary  to 
this  ftatute,  the  ftewaid  (hall  forfeit  40^.  one  moiety  of 
which  forfeiture  (hall  be  to  the  Queen,  and  the  other 
moiety  to  him  that  will  fue  for  the  fame.  And  if  any 
jury,  charged  to  inquire  of  offences  committed  within  the 
precinfl  of  that  leet,  do  willingly  conceal  and  make  de- 
fault in  prefentment;  it  (hall  be  lawful  to  the  fteward  or 
bailiff  to  impanel  one  other  jury,  and  to  inquire  of  fuch 
concealment ;  and  upon  every  default  found  and  pre* 
fented,  the  jurors  which  io  did  conceal,  (hall  forfeit  20 r. 
to  the  lord  of  the  leet,  to  be  levied  as  aforefaid. 

Seii.  II.  If  the  offences  touching  the  deftroying  of  fi(h 
or  fpawn,  be  not  prefented  at  the  leet  within  one  year 
after  the  offence  committed,  the  juftices  of  peace  in  their 
felTions,  juftices  of  oyer  and  terminer,  and  juftices  of 
aflife,  (hall  have  power  to  inquire  tliereof,  and  to  hear  and 
determine  the  offences  contrary  to  this  ftatute. 

Se£f.  12.  Saving  to  all  perfons  all  rightand  confervatioD, 
tiff.     This  a£k  to  endure  to  the  next  parliament. 
Ahde  perpetual,  3  Car.  I.  cap.  4. 

Stat, 
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Stat.  1  Geo.  I.  c.  i8.  feSf.  14.  If  any  perfon  fnall  lay 
or  draw  any  nets,  engines,  ^c.  or  do  any  other  ad  in 
tl.e  Severn,  Dee,  JVye,  Teeme,  Were,  Tees,  Rihble,  Merfey, 
Dun,  Ait;  Oivfe,  Swaile,  Calder,  Warf,  Etire,  Davweni, 
and  Trent,  whereby  the  fmall  fry  of  falmon,  or  any 
kepper  or  (hedder  falmons,  or  any  falmon  not  eighteen 
inches  long  from  the  eye  to  the  extent  of  the  middle  of 
the  tail,  fiiall  be  taken  or  killed  ;  or  fhall  fet  any  bank, 
dam,  hedge,  or  ftank,  or  nets  crofs  the  faid  rivers, 
whereby  the  falmon  may  be  taken  or  hinder'd  from  going 
up  the  rivers  to  fpawn  ;  or  fhall  between  the  laft  of  July 
and  tiie  12th  o^  November,  by  any  net,  device,  i^c.  take 
or  wilfully  hurt  any  falmon  in  the  faid  rivers,  or  fhall  at 
any  time  after  the  12th  of  November,  fifli  there  for  falmon 
with  any  other  net  than  is  allowed  by  i  EL  cap.  17.  and 
30  Car.  2.  cap.  9.  and  fliall  be  convitEled  thereof  before 
one  iuflice  of  the  county,  either  upon  view,  by  confeflion, 
or  by  one  witnefi,  he  fhall  forfeit  5/.  for  every  offence, 
befides  the  fi(h  and  the  nets,  i^c.  one  moiety  of  the  faid 
fum  to  the  informer,  the  other  to  the  poor  of  the  parifh, 
to  be  levied  by  diflrefs  and  fale  of  gocds,  by  warrant  of 
the  juflice  ;  and  for  want  of  diftrefs,  the  offender  fhall  be 
committed  to  the  houfe  of  correction,  or  other  county 
gaol,  for  not  more  than  three  months,  nor  lefs  than  one, 
tiiere  to  be  kept  to  bard  labour,  and  fuffer  fuch  other 
corporal  punifhment  as  the  juftice  fhall  think  fit;  and 
the  juftice  (hall  order  fuch  nets,  ^c.  to  be  feized  and  cut 
in  pieces,  or  deftroyed  in  his  prefence ;  and  fhall  caufe 
fuch  bank,  ^c.  made  crofs  the  river,  to  be  removed  at 
the  charges  of  the  offender  ;  fuch  charges,  if  not  paid  on 
conviftion,  to  be  levied  in  the  fame  manner  as  the  faid 
fum  of  5  /. 

3.  Local  and  other  Jfatutes  relating  to  fijh  and  fijl^ermen. 

The  chancellor,  k^c.  fhall  regulate  the  fale  of  flock  fifh, 
13 c.  31  Ed.  i-Ji.  2.  c.  3. 

Regulations  of  the  fifhery  at  Blackney  haven,  31  Ed.  3. 
J}.  2.  c.  I.  i^c. 

None  but  fifhermen  to  buy  nets,  i^c.  in  Norfolk,  31 
Ed.  3.  y?.  3.  cap.  2. 

The  fifhmongers  of  London  (hall  not  buy  fifh  far  from 
the  city,  to  fell  again,  except  eels  and  pikes,  6  Rich,  2. 
c,  I.  repealed   7  R.  2.  c.  11. 

Foreign  merchants  at  liberty  to  fell  fifh  by  wholefale  or 
retail,   14  //.  6.  c.  6. 

Engines  deftrudive  of  the  fry  of  fifh  in  Orford  haven 
prohibited,  4  H.  7.  c.  21. 

Bjying  of  fait- fifh  and  flock-fi(h,  at  the  fea-fide  to 
fell  again,  prohibited,  25  H.  8,  c.  4.  repealed  35  H.  8. 
c.  7. 

Stealing  fifh  out  of  ponds  to  be  punifhed  with  three 
months  imprifonment,  31  H.  8.  c.  2.  fe£}.  2. 

Buying  fifh  upon  the  fea  to  fell  within  the  realm,  ex- 
cept fturgeon,  porpoife,  and  feal,  prohibited,  33  H,  8. 
c.  2. 

The  Admiralty  (hall  not  exafl  any  thing  of  thofe  that 
refort  to  Ifeland  or  Newfoundland,   2^3  Ed.  6.  c.  6. 

Sea-fi(h  may  be  taken  and  exported  freely,  5  El.  c.  5. 
13  El.  CM.      12  Car.  2.  c.  4.  feci.  5. 

No  herrings  not  well  falted  to  be  bought  of  any 
ftrangers,  5  El.  c.  5.  feSi.  6. 

Fifhermen  not  to  be  preffed  as  mariners,  without  the 
authority  of  the  juftices  of  the  peace,  5  El.  c.  5.  feSi.  43. 

Ships  prohibited  to  anchor  in  the  way  of  common 
fifhing,  5  Eli%.  c.  II. 

Foreign-taken  fifh  not  to  be  dried  for  fale  in  England, 
13  El.  c.  IT.  /  6. 

Fifh  not  to  be  imported  by  ftrangers  to  be  dried,  13 
El.  c.  II.  /  6. 

Englijhmen  prohibited  to  import  falt-fifh,  23  El.  c.  7. 
repealed  39  El.  f.  10. 

Permitted  to  carry  fifh  from  one  foreign  port  to  an- 
other, 27  El.   c.  15. 

Unlawful  nets  prohibited  in  Orford  haven,  27  El. 
c.  21. 

Fifh  may  be  exported  in  fhips  with  crofs  fails,  39  El. 
c.  10. 
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What  cufioms  aliens  are  fo  pay,  39  El.  c.  10.  feSl.  4. 

The  penalty  of  importing  or  felling  unfeafonable  fifh, 
39^/.  c.  10.  /  5. 

Ordinances  to  reflrain  the  taking  or  felling  of  fifli,  void, 
39  El.  c.  10.  fea.  6.  repealed,  except  as  to  falt-fiflj  and 
herring?,  43  El.  c.  9.  fcSl.  33. 

Coaftmen  and  fifhermen  not  to  be  reftrained  frcm 
buying  falt-fifli,  43  El.  c.  g.  fe£i.  34. 

Fifhermen  in  Somerfetfhire,  Devon  and  Cormvall,  may 
go  upon  the  ground  near  the  fea  to  conduct  their  fiihery, 
ijac.  I.  c.  23. 

If  fued  for  the  fame  (hall  recover  damaties,  ^c.  i  Jac.  i. 
c.  23.  feff.  4. 

Wears  (hall  not  be  ereiSed  on  the  coaft  or  in  a  harbour, 
or  within  five  miles  of  the  mouth  of  a  haven,  3  Jac.  i. 
c.  12. 

Taking  the  fry  of  fea  fifli  prohibited,  3  Jt?c.  i.  c.  12. 

Salt-fifh,  oil,  and  blubber,  caught  or  imported  by  fo- 
reigners, (hall  pay  double  aliens  cuftom,  12  Car.  2.  c. 
18.  feff.  5. 

Provifo  for  (hips  exporting  fifh,  13  (sf  14  Car.  2.  c. 
II.  fe^.  36. 

Adventurers  in  the  Royal  fi(hing  trade  not  liable  to 
bankruptcy,    13^14  Car.  2.   c.  24.  fcc7.  4. 

Regulations  for  the  pilchard  fi(hery  in  Devon  and  Corn- 
wall,  13  fif  14  Car.  1.  c.  28. 

Idle  perfons  affembling  about  boats,  (3c.  to  pay  5  s.  or 
be  fet  in  the  flocks,    13  is"  14  Car.  2.  c.  28.  fcif.  5. 

No  fiefh  herring,  cod,  haddock,  coal  or  gull,  to  be 
imported  but  in  Englifh  (hips,    15  Car.  2.  c.  7.  fea.  16, 

Duties  on  foreign  fait  fifh  imported,  15  Car.  2.  c  7 
fea.  17. 

No  (hip  (hall  fail  on  a  fifhing  voyage  to  Ifeland  or 
JfeJimony,  before  the  tenth  o^  March,  15  Car.  2.  c.  16. 

Penalty  for  deftroying  ftores  in  Newfoundland  or  Green- 
land,   15  Car.  2.  c.  16.  fa.  2. 

No  toll  to  be  taken  in  Newfoundland,  15  Car.  2.  c, 
16. 

For  preferving  the  fi(h  in  the  Severn,  30  Car.  2.  c.  9, 

Stock  fifh  and  live  eels  may  be  imported  by  any,  32 
Car.  2.  c.  2.  fea.  7. 

Drawbacks  on  fait  fi(h  exported,  5  TF.  tf  Al.  c.  7. 
fea.  10.     g^  10  W.  3.  f.  44. 

Billing fgate  made  a  free  market  for  fifh,   lo  tf  11  //^.  ■? 
c.  24.  ■  ^' 

The  fiflimongers  of  London  not  to  buy  more  than  their 
trade  requires,    10  ^  11  [V.  3.   c.  24.  fea.  11. 

AfTife  of  lobffers,    10  6f  11  /;^  3.   c.  24.  fea.  12. 

Fifh  not  to  be  imported  in  foreign  bottoms,  10  £3"  11 
IF.  3.  c.  2.  fea.  12. 

Anchovies,  fturgeon,  isfc.  not  prohibited,  10  is"  11 
IF.  3.  c.  24.  fea.  14. 

Regulations  of  the  Newfoundland  R(hery,  10  i3  11  TV 
3.  c.  25. 

Felonies  in  Newfoundland  may  be  tried  in  England,  10 
&  II  TF.  2-  c.  25.  fea.  i'i. 

Drawbacks  and  allowances  on  fait  fifh  exported,  i 
Jnn.  Jl.  I.  c.  21. 

Regulations  for  importing  fait  fifh,  i  Ann.  Jt.  r.  c. 
21.  fea.  14.  2  £3"  3  Ann.  c.  I4.  fea.  13,  14.  4  Ami 
c.  12.  fea.  12. 

Importation  of  North  fea  cod-fi(h  permitted,  4  Ann. 
cap.  12.  fa.  12. 

For  preferving  the  fifhery  in  the  Stower,  4.  Ann.  c.  15, 

Power  given  to  the  company  of  the  fifhermen  of  the 
Thames  to  make  by-laws,   9  Ann.  cap.  26. 

None  but  fifhermen,  i3c.  to  fell  at  Billingfgate,  9 
Ann.  c.  26.  fa.  3. 

The  market  hours  at  Billingfgate  appointed,  g  Ann.  c. 
26.  fa.  5. 

Salt  allowed  duty  free  for  falting  fifli  in  the  North 
Sea  and  at  If  land,    12  Ann.  Jl.  2.  c.  2. 

Foreign  taken  fifh,  (except  turbots  and  lobfters)  not 
to  be  imported,  i  Geo.  i.  c.  1%.  fa.  I,  10.  under  pe- 
nalty of  100/  bfc.     9  Geo.  2.  c.  33. 

The  afTife  of  faleable  fifh,   i  Geo.  1.  c.  18.  fa.  7. 

Affife  of  nets,  i  Geo.  i.  f.  18.  fa.  4. 
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Salt  to  be  cellared  duty  free  for  curing  fifli,  5  Gt-o.  i. 
c.  18. 

Allowances  out  of  the  fait  duty  for  filh  exported,  5 
Ger    I.   c.  18.  feii.  6. 

An  annua!  fund  of  2000  /.  for  encouraging  (he  fifheries 
in  Scotland,  5  Geo.  I.  c.  20.  pif.  H- 

The  times  of  accounting  for  fait,  delivered  duty  free, 
for  curing  fifa,  afcertained,   8  Geo.  i.   c.  4.  feSi.  9. 

Allowances  for  fait  loft  in  port,   8  Geo.  I.   c.  J\..  f.  \l. 

Bounty  on  fifh  exported,  how  payable,  3  Geo.  2.  c. 
20.  fe£f.  9. 

The  exemption  in  13  y  i\Car.  2.  c.  Ii.  feii.  36. 
confined  to  fifll  taken  by  fubjedts,   9  Geo.  2.   c.  33.  /  3. 

Fifli  market  in  IVeJhn'inJler  eilabliflied,  22  Geo.  2.  c, 
49.      29  Geo.  2.   c.  39. 

Penalty  on  contradmg  for  fi(h  to  be  fold  by  retail,  be- 
fore it  is  brought  to  marker,      22  Geo.  2.  c.  49.  fe£t.  9. 

Fjfliermen,  ISc.  to  fell  their  whole  cargo  within  eight 
days  after  their  arrival  on  the  coaft,  22  Geo.  2.  c.  49. 
jeil.  12.      29  Geo.  2.  c.  39. 

Fifti  taken  with  a  hook  may  be  fold  though  under  fize, 
2"2  Geo.  2.  f.  49.  fcR.  21.  repealed  29  Geo.  2.  c.  39. 
/^J?.   14. 

Eftabiifhmennt  of  the  Britijh  white  herring  fifhery, 
23  G.'^.  2.  c.  24.     ^bGeo.  2.  «:.  9.     28  G^fl.  2.  c.  14. 

Thirty  (hillings  /)^r  ton  bounty  for  decked  veflels,  23 
Geo.  2.  c.  24.  /.  II. 

Oaths  refpefling  the  nominal  days  appointed  for  the 
rendezvous  of  bufles,  Is^c.  to  be  conformable  to  the 
new  calendar,   26  Geo.  2.  c.  9.  /  2. 

VefTols  to  return  with  as  many  hands  as  required  at 
the  rendezvous,   26  Geo.  2.  c.  9.  y^(57.  3. 

Society  may  let  their  bufles,   28  Geo.  2.    c.  14,  /  5. 

One  hundred  pound  penaly  on  oblbudling  the  fifli- 
ery  in  Scotland,   29  Geo.  2.  c.  2.  fe5i.  23. 

Britijh  fait  may  be  taken  duty  free  for  curing  fifh 
in  Scotland  for  exportation,   29  Geo.  2.  c.  23.  Je6t.  5. 

Foreign  fait  may  be  imported  for  curing  fifh  in 
Scotland,  paying  only  cuftoms  on  importation,  2^  Geo.  2. 
C.  23.  feii.  5. 

Duties  on  fifh  cured  in  Scotland  for  home  confump- 
tion,  and  bounties  on  exportation,  29  Geo.  2.  c.  23. 
fea.  6.  ^c. 

Penalties  on  fifhing  vefl'els  employed  for  the  fupply  of 
London  and  IVeftminJler,  breaking  bulk,  or  felling  their 
fifh  before  they  arrive  in  the  river,  or  not  entering 
their  arrival,  apd  felling  their  fifh  within  eight  days,  29 
Geo.  2.   c.  39. 

Twelve  days  allowed  for  the  fale  of  lobfters,  29  Geo, 

2.  c.  39.  yi't?.  2. 

Infpe(R:ors  of  fifhing  vefTels  appointed,  29  Geo.  2.  c. 
39.  fc^l.  5. 

Fees  to  the  King's  fearchers  on  the  arrival  of  fifli- 
ing  veilels  at  Grave/end,   29  Geo.  2.  c.  39.  fei^.  6. 

Penalty  on  felling  fifh  within  100  yards  of  the  fifti- 
inarket  at  IVcJlmlnJler  without  a  licence,  29  Geo.  2.  c.  39. 
fe£}.  9. 

The  court  of  mayor  and  aldermen  of  London  to 
make  ngulations  for  the  fiftiermen  in  the  Thames  and 
the  Alcdwiiy,   30  Geo.  2.  c.  21, 

Further  bounties  on  veflels  employed  in  the  white  her- 
ring fifliery,    3  Geo.  2.   c.  30. 

VeflTcls  may  be  employed  in  the  intervals  of  the  fiftiery, 
30  Geo.  2.   c.  30.  fe£}.  5. 

One  hundred  pound  penalty  on  obftrufling  thofe  em- 
ployed in  the  herring  filhery,  in  the  free  ufe  of  ports, 
(hores,  isc.      30  Geo.  2.  c.  30.  feet.  7. 

Fifhing  veflels  to  pay  harbour  and  pier  duties.  Ibid. 
feet.  8. 

Regulation  of  the  fale  of  fifh  in  London,  33  Geo.  2. 
c.  27. 

Account  of  fifh  brought  to  the  Nore,  and  punifhment 
of  deftroying  it,   33  Geo.  2.  c.  27.  feet.  4. 

Regulations  to  reduce  the  exorbitant  price  of  fifti,  2 
Geo.  3.  f.  15. 

JfifljiUg,   right  of,  and   property  of  fifh.      It  has  been 

held,  that  where  the  lord  of  the  manor  hath  the  foil  on 

both  fides  the  river,  'tis  a   good  evidence   that   he  hath 

the  right  of  fifhing,  and  it  puts  the  proof  upon  him  who 
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claims  liberam  pifcariam  ;  but  where  a  river  ebbs  and 
flows,  and  is  an  arm  of  the  fea,  there  'tis  common  to 
all,  and  he  who  claims  a  privile^'e  to  himfelf  muft  prove 
it  ;  for  if  trefpafs  is  brought  for  fifhing  there,  the  defen- 
dant may  juftify  that  tlje  place  where  is  Brachtum  marisy 
in  quo  unujquifquc  Jubdttus  domini  regis  habet  is'  habere  de- 
bet liberam  pifcariam:  In  the  Severn,  the  foil  belongs  to 
the  owiK-Ts  of  the  land  on  each  fide;  and  the  foil  of  the 
river  Thames,  is  in  the  King,  t^c.  but  the  fifhing  is 
common  to  all.  I  Alod.  105.  He  who  i^  owner  of  the 
Ibil  of  a  private  river,  hath  fcparalis  pifcaria  ;  and  he 
that  hath  libera  pifcaria,  hath  a  property  in  the  fifh,  and 
may  bring  a  puflsiTory  a£lion  for  them  ;  but  communis  pif- 
caria is  like  the  cafe  of  all  other  commons.  2  Salk.  637. 
One  that  has  a  clofe  pond  in  which  there  are  fifh,  may 
call  thtm  pijces  ftios  in  an  indicftment,  i^c.  Bat  he  can- 
not call  ttieni  as  bona  &  catalla,  if  they  be  not  in  trunks. 
Mod.  Ca.  183. 

iTifljEUmCll.     See  i?t(I)  fMli  fifiu'llg. 

i]=i(I)Ci;p.    See  fi^)  anti  ftfiitug. 

jKlljiug  nets.  Old  ones  for  making  of  paper  may  be 
imported  duty  free,    (i  Geo.  \.  c.  7.  f.   10. 

J?iO;gartl;,  Dr.  Skinner,  in  his  Etymologicon,  fays, 
'Tis  an  engine  to  take  fifh  ;  but  it  feems  rather  to  fignify 
the  dam  or  wear  in  a  river,  where  thefe  engines  are  laid 
and  ufed.  For  garth  in  the  North  is  ffill  ufed  for  a  back- 
fide  or  homefted.  Coivell,  edit.  1727.  23  Hen.  8. 
c.  18. 

J^ittula,  The  pipe  which  was  put  info  the  cup  out  of 
wliicn  the  communicants  fucked  the  wine.  Divifit  ec- 
clefiis  cruces,  altaria,  jcrinia,  isic.  fitulas,  fiftulas  dS"  or- 
natnenta  varia.      Flor.  Wigorn.  Anno  1087. 

i^idjlUttC,  But  more  tightly  fhtewite,  from  the  Saxon 
feoht,  pugna,  and  ivite,  mulcia  ;  fo  that  it  is  a  fine  laid 
upon  one  for  lighting  and  breaking  the  peace,  dwell., 
edit.    1727. 

jFU?l)£tlcrt,  Was  a  famous  lawyer  in  the  days  of 
King  Henry  tne  Eighth,  and  was  Chief  Juftice  of  the 
Common  Pleas ;  he  wrote  two  books  of  great  reputation, 
one  An  Abridgment  of  the  Common  laws,  another  intitJed, 
De  hatura  Brevium.      Cowell,   edit.  1727. 

/iiUrtlS,  A  felck,  a  fetch,  an  arrow.  Fr.  feche.  — 
Reginaldus  de  Grey  tenet  Manerium  de  IVaterhall  in  Coin. 
Buekingh  per  fervitium  inveniendi  unum  honiinem  fuper 
unum  equum  fine  fella  pret.  xv.  £3'  twurn  arcum  fine  coida, 
&  unum  Riiccumfne  capite,  cum  Daminus  Rex  mandaverit. 
17  E<lw.  3. 

J^IarO,  A  place  covered  with  fianding  water  :  Aqua., 
i^c.  in  paludem  ho>  ridam  IS  in  lutum  ex  ilacone  diutina 
cohdenfata.      Monaft.    I  torn.   pag.  209. 

i^larta.  The  fame  with  j^Iaco. 

jyiafrO,  A   fl.fk,    a   bottle. Infituehant  fieri  Jlre- 

pitum  magnum  tundentibiis  ft'gulis  iS  fagellantibus  clipeos  tff 
galeas,  lellas   &   ajferes,  dolia   'jf  flafcones,  pelves  isf  pa- 

tellas Gjutndus  de  Vinafauf.    Iter   Richardi    Regis. 

cap.   13.   lib.  4. 

Electa,  A  feathered  arrow,  or  fledged  arrow,  a  feet 
arrow.  Radulphus  le  Fletcher  tenet  in  Bradele  com.  Line. 
per  fervitium  reddendi  per  annum  viginti  fleiSlas  adfcaccarium 

Domini  Regis- 9  Ed.  I.  otherwife  called  fagitta  flec- 

tata.  —  IVillielmus  de  Grefeley  tenet  Manerium  de  Drake- 
low,  in  com.  Derb.  l^  reddit  unum  arcum  fine  corda,  ££? 
unam  pharetram  de  Tate{b'n,  i^  duodecim  dgntas  fleflatas. 
Ibi '.  p.  IS-      Cowell,  edit.    IJ2J. 

iPleHtUlte  or  flialjmite,  (Sax.  Ffyht,  fuga,  and 
wite,  mulcta)  Signifies  in  our  ancient  laws  a  difcharge  or 
fftedom  from  amerciaments,  when  one,  having  been  an 
outlawed  fugitive,  comes  to  the  peace  of  our  Lord  the 
King,  of  his  own  accord,  or  with  licence.  Thus  Raf- 
tal.  But  qnare.  Whether  it  does  not  rather  fignify  a 
mul£l  or  fine  fet  upon  a  fugitive,  to  be  reflored  to  the 
King's  peace  .'   Cowell,  edit.    1727. 

$\ttt,  (Sax.  Fleot,  i.  e.  a  place  where  the  wafer 
ebbs  and  flows,  a  running  water.)  A  famous  prifon  in 
London,  fo  called,  as  it  feemeth,  of  the  river  upon  whofe 
fiue  it  flandeth.  Camd.  Brit.  pag.  317.  Unto  this 
none  are  ufually  committed,  but  for  contempt  of  the 
King  and  his  laws,  or  upon  abfolute  command  of  the 
King,  or   fome  of  his  courts.     Or  laffly,  Upon  debt, 

when 
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when  men  are  unable,  or  unwilling  to  fatisfy  their  cre- 
ditors,    Cowell, 

Perfons  confefling  tliemfelves  debtors  to  the  King 
when  they  are  not  ll>,  how  remandable  to  the  Fleet,  I 
Ric.  2.  c.  12. 

The  warden,  under  wh?t  penalty,  not  to  fufFer  any 
prifoner  in  execution  to  go  at  Jarpe,    I  Rk.  c.  12. 

Piifoners  in  the  Fleet  how  to  be  proceeaed  againft,  13 
Car.  2.  Ji.  2.   f.  2.  /  5.      8  y  9  ly.  3.    c.  27.  feet.  II, 

Whdt  rent  pnfoners  are  to  pay,  i  i^  ()  IV.  3.  c.  27. 
feet.  14. 

The  King  by  letters  patent  may  appoint  a  warden  du- 
ring the  life  of  Thomas  Bambridge,  2  Geo.  2.  c.  32. 
feet.    5. 

^IcetfliitCl),  To  be  filled  up,  and  the  inheritance  of 
it  veiled  in  the  city  of  London,  6  Geo.  2,  c.  22. 

_^lcrtt  and  i^lctlj ;  Saxon  fema,  an  outlaw,  and 
_/?f/,  a  houfe.  In  a  plea  of  ^10  warranto.  Abbas  de 
Burgo  dicit  quod  clamat  annum  ('9'  vajium  isf  medium 
iempus  per  htee  verba  flem  &  fleth,  Trin.  7  Ed.  3. 
Cowell,  edit.    1727. 

5?ICJtia8are,  (from  the  Sax.  flema,  a  fugitive  or  out- 
law, and  Jiean,  to  kill  or  flay.)  By  virtue  of  this  word 
were  claimed  Bona  fclonum,  as  appears  upon  a  ^<o  war- 
ranto.  Temp.  Ed.  3.     See   Keilway's  Rep.  f.  X45.   b. 

iFIcmcnCiSfirintlje,  (Reaimfymenafyrinthe,  LL.  Inse, 
c.  29.  y  47.  LL,  etiam  H.  i.  c,  10,  12.)  Signi- 
fies tlic  receiving  or  relieving  a  fugitive,  or  outlaw. 
Cowell,  edit.    1727. 

iflemencsfrcmc  and  iflemcncisfccntljc,   Are  faid 

to  be  the  chattels  of  fugitives,  Mich.  10  Hen.  4.  Hertf. 
59.  Coram  Rege,  Rot.  59,     Cowell,  edit.   1727. 

jflCinCftUite,  Signifies  the  liberty  to  challenge  the 
cattel  or  amerciaments  of  your  man,  a  fugitive.  Ra/lal's 
Extofit.  of  JVords.  Fleta  writes  it  two  different  ways, 
n/z.  Flemenesfrevie  and  flemenesfreicthe,  and  interprets  it. 
Habere  catalla  fugltivorum,  lib.  I.  cap.  47.  See  flem 
and  flemenesferinthe. 

Jrlcta,  A  feigned  name  of  a  learned  lawyer,  who 
writmg  a  book  of  the  Common  law  of  England,  and 
other  antiquities  in  the  Fleet,  termed  it  therefore  FUta. 
He  lived  in  the  times  of  Edward  \\.  and  Edward  IlL 
See  his  firft  book,  cap  20.  Sect,  ^t  ceperint,  and  lib.  2. 
tap.  66.   Sect.   Item  quod  ttullus.     Cowell,  edit.    1727. 

jrlCta,  A  fiota,  a  fiete,  or  place  where  the  tide  or 
float  ccmes  up.      Cowell,  edit,    i'j'i-']. 

jplCtgCfO^tl),  A  payment  or  muift  exacted  from  him 
who  de.ierted  the  army:  Fiom  the  Sd.\.  flcan,  fugere, 
and  feoht,  pugna.     Cowell,  edit.   1727, 

iFIigljt.    See  i?o?fcitttrc. 

iflttdjtottC,  alias  J^IttlUitC,  (from  the  Sax.  ///,  con- 
tention or  llrife)  Significat  muletam  ob  contentiones,  rixas 
bf  jurgia  impofltam,  &  cui  hcec  a  principe  conceduntur,  po- 
tefi  in  curia  fua  cognofcere  de  hujufmodi  tranfgrefftonibus  ; 
vel  mulctas  inde  provenientes  in  curia  regis,  a  deiinquentibus 
exigere  bf  fibimet  retinere.  Thus  Spelman.  Flitwite, 
i.  e.  ^od  prior  teneat  placita  in  curia  fua  de  contentioni- 
Tiibus  y  conviciis  hominum  juorum,  is'  habeat  inde  amer- 
ciamenta.     Ex  Reg.  Priorat.  de  Cokesford. 

j?l00ll;^mar{\,  Ihe  mark  which  the  fea,  at  flowing 
water  and  tiigheft  tide,  makes  on  the  (hore.  Accordant  a 
ceux  ordinances  les  admirals  ont  uje  leur  authority  en  les 
iieves  avant  dits  tanque  a  ceji  temps,  fibien  per  chofcs 
fails  oujlre  le  mere  i^  fur  le  mere,  come  entre  le  flodemark 
y  low  water-mark.  Anderfon'i  Report,  f,  189.  Con- 
ftable'^f  cafe. 

i?lCl?CnceS,  A  kind  of  cloth  fo  called,  brought  from 
Florence  hither  j  fome  was  called  yfrra;,  Darnix,  Cam- 
brick,  Callico,  from  the  places  where  it  was  made.  It  is 
mentioned  in  ftat.  I  Ric.  3.  c.  8. 

irl0?CnrC,  a  current  piece  of  Englijh  gold.  By  in- 
denture of  the  Mint  11  Ed.  3.  every  pound  weight  of 
old  ftandard  gold  was  to  be  coined  into  fifty  Florences  to 
be  current  at  fix  fhillings  apiece,  all  which  made  in 
tale  fifteen  pounds,  or  into  a  proportionable  number  of 
half  Florences,  or  quarter  Florences. 

i-lOtagC0,  A  fwimming  at  the  top,  which  we  pro- 
perly called  footing,  are  fiich  things  as  fwim  on  the  top 
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of  the  fea,  or  other  great  rivers ;  the  word  is  ufed  fome- 
times  in  the  commiiTions  of  water  bailiffs. 

j?Iota  naUtlim,  A  fleet  of  fliips.     Rex Sciatis 

quod  conftituimus  Johannem  de  Roches  admirallum  noftrum 
flots  navium  ab  ore  aqua  Thamifta  verfus  partes  occiden- 
lales,  quamdiu  nobis  placuerit.  Rot.  Francia.  Anno  6 
R.  2.  m.  21. 

i^lotfam,  Is  when  a  fliip  is  funk,  or  otherwife  pe- 
rifhed,  and  the  goods  float  on  the  fea.  5  Rep.  106.  a.  b. 
Flotfam,  jetfam,  and  lagan,  are  mentioned  together;  jet- 
fam  is  when  a  (hip  is  in  danger  of  being  funk,  and  to 
lighten  the  (hip  the  goods  are  caft  into  the  fea,  and  the 
(hip  notwithflandiiig  perlfheth  ;  and  lagan  is  when  the 
goods  fo  calf  into  the  fea  are  fo  heavy  that  they  fink  to 
the  bottom,  and  therefore  the  mariners  tie  to  them  a 
buoy,  or  cork,  or  fuch  other  thing  that  will  not  fink,  fo 
that  they  may  find  them  again,  5  Rep.  lob.  b.  The 
King  (hall  have  flotfam,  jetfam,  and  lagan,  when  the 
(hip  is  loft,  and  the  owners  of  the  goods  are  not  known; 
but  not  otherwife,  F.N.  B.  122.  Where  the  propri- 
etors of  the  goods  may  be  known,  they  have  a  year  and 
a  day  to  claim  flotfam.      l  Keb.  657.     See  CJIirCCh. 

^Oragium,   7  he  fame  with  houfe- bote  or  fre-bote. 

ifOralC,  A  right  of  taking  wood  for  the  fire  :  In  eadem 
haia  lo  carratas  clauflura,  &  lo  carratas  foc'lis  recipien- 
das  annuatim  per  vijum  fervientis  met.  Monaft,  i  torn, 
pag,  779.  pag.  603.  Capiatur  focale  quatenus  fieri  poiejl 
de  ftccis  bf  infruSiucfis  ramis  iS  crboribus,  tfc.  Stat,  Eccl. 
Paiilinx  MS.    f.  44.  b, 

JfoODEC,  or  Fother  of  lead,  A  weight  of  lead  con- 
taining eight  pigs,  every  pig  twenty- three  ft-^ne  and  a 
half.  In  the  bouk  of  raies  a  fodder  of  lead  is  faid  to  be 
two  thoufand  pounds  weight  ;  at  the  mines,  it  is  22 
hundred  and  a  half;  among  the  plumbers  at  London  it  is 
19  hunu'red  and  a  half.      Cowell,  edit.  1727. 

ifotllicr,  (Sax.  foda,  i.e.  alimentum,)  Any  kind  of 
meat  for  horfes  or  oihc  catr'e;  in  I'ome  places  hay  and 
ftraw  mingled  togcner  i-  aa  ounted  fodder .  See  ifO^agC. 
But  among  II. e  Feudijis  it  is  ufed  tor  a  prerogative,  that 
the  Prince  hath,  to  be  provided  of  corn,  and  other  meat 
for  his  horles,  by  his  fubjedfs,  in  his  wars  or  other  expe- 
ditions, Hotoman  de  verbis  Feudal.  See  JTOtljCC. 
Necnon  readitus,  qui  dicuntur  mdagium  y  todder-corn,  in 
perpetuum  abbattbus  (de  S,  EdmuiidoJ  dcfignentur.  Mon. 
Angl.    I  part,   fol,  291,  a. 

J?OlIuCttOjiUnt,  Provifion,  ox  fodder,  or  forage,  to  be 
pad    by  cultoni   to  'he   Kin-''s   purveyors.-  'Johannes 

abbas  S.  Edmundi  £?"  D.  Stephanus,  prior  (3'  conv.  Jlatuunt 
quod  de  exitibus  maneiiorum  conventus,  cxceptis  reddi- 
tibus  qui  dicuntur  hidagium  W  foddertorium,  (^  Jeiiis  ho- 
minum ad  hundreda,  qua  funt  quaft  regalia,  nihil  habebit 
vel  habere  debet  dominus  abbas,  ^c.  Ex  Cart,  S.  Edmundi. 
MS.  f.  102. 

irOCfa,  (Fr.  folffon,)  Grafs,  herbage.  Ex  dono  Rai- 
naldi  de  Bordineio  fex  folidos  in  foefa  forejla  i£  decimam 
molendinorum  ipfius.     Mon.  Angl.  tom.  2.  p.  906.  b, 

^Ogage,  (Fcgagium,)  Fog,  or  feg ;  rank  grafs  not 
eaten  in  lummer.     Leg.  Forejlar.  Scot.  cap.  15. 

JfOlrianD,  Was  Terra  Vulgi,  The  land  of  the  vulgar 
people,  who  had  no  eftate  therein,  but  held  the  fame 
under  fuch  rents  and  fervices  as  were  accuftomed  or 
agreed,  at  the  will  only  of  their  lord  the  Thane,  and  it 
was  therefore  not  put  in  writing,  but  accounted  pradium 
ruficum  tf  ignobile.     See  Spelman  of  Feuds,  cap.  5. 

i?OlrmOtC,  or  i?0lkm0tC,  Saxon  folkgemote,  that  is, 
conventus  populi,  compounded  of  folk,  populus,  and  ge- 
mettan,  convenire,  fignifies  (as  Lambard  (aiih  in  his  Ex- 
pofition  of  Saxon  words,  verbo  Conventus,)  two  kinds  of 
courts  ;  one  now  called  The  county  court,  the  other  The 
Jheriff's  turn.  This  word  is  ftill  in  ufc  in  the  city  of 
London,  and  denotes  Celebrem  ex  tola  civitate  conventum. 
Stow's  Survey  of  London.  But  Manwood  fays  in  his  Forejl- 
Laws,  folke  is  the  court  holden  in  London,  wherein  all  the 
folk  and  people  of  the  city  did  complain  of  the  mayor  and 
aldermen,  for  mifgovernment  within  the  citv.  Somner  in 
his  Saxon  Diiiionary  fays.  It  is  a  general  afliimbly  of  the 
people,  to  confider  and  order  matters  of  the  common- 
wealth.    Omnes  proceres  regni  is'  miliies  ^  libcri  homines 

univerji 
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univeyfi  mm  regni  Britannia  facere  dehent  in  pleno  folc- 
mote  fidclitatem  domino  Regi,  coram  epifcopis  regni.  In 
Le<;.  Edw.  Confefl".  c.  35.  Et  ampUus  mn  fil  in  hujienge^ 
tnijienninga,  i.  e.  fpeaking  aniif?,  Nc-g;  in  folkefmote  neque 
in  aliis  p'.acitis  infra  civitatem.  Chai  ta  H.  I.  pro  London. 
Dtt  Cange.  As  to  thtfokmHe,  or  fokgcmot.  Sir  H.  Spelman 
tells  us,  it  was  a  fort  of  annual  parliament  or  convention 
of  the  biJhops,  Thanes,  aldermen  and  freemen,  upon  every 
Mayday  yearly  ;  wheic  the  layir.en  were  fworn  to  defend 
one  another,  and  ivheie  tl.ey  fwore  fealty  to  the  King, 
and  to  preferve  the  laws  of  the  kingdom,  and  then  to  con- 
fult  of  common  fafcty,  peace  and  war,  and  publick  weal. 
But  Dr.  Brady  from  the  laws  of  our  Snxon  kings,  infe:s 
that  the  fokmote  was  an  inferior  court,  before  the  King's 
reve,  or  fteward  ;  held  rather  every  month  to  do  folc- 
right,  or  to  compofe  fmaller  fqjabbles,  from  whence  ap- 
peal (houid  lie  to  the  fuperior  courts  of  juftice.  See  Dr. 
BradfsGloffiiry^p.  48.  When  this  great  afTembly  is  made 
in  a  city,  it  may  be  called  a  burgemote,  when  in  the 
county  a  Jhiregemote.  Cum  aUquid  vera  inopinatum  iS" 
malum  contra  rcgnum  vel  contra  coronam  regis,  &c.  emer- 
ferit,  Jlatim  dehent  pulfatis  campanis,  quod  AngUce  vacatur 
amotbel,  convocare  omnes  ^  univerfos,  quod  Anglice  dicunt 
folkmote,  i.  e.  Convocatio  popuhrum  S5?  gentium  omnium, 
quia  ibidem  omnes  convenirc  dehent  (jf  ihi  providers  debent 
indenmitatibus  corona  regni  per  commune  conftlium.  Leg. 
Alfred,  cap.  35.  de  Aldermannis. 

JPoIO^rOUl'fe,  a  liberty  to  fold  flieep.    See  J^alDage. 

J^OlgatC,  To  be  of  fome  decennary  :  Si  quis  ab  una 
manfione  ad  aliam  tranfire  velit,  fiat  hoc  tejiimonio  alder- 
manni,    in  cujus    comitalu  prius    folgavit.      Leg.   Alfred, 

c-  33- 

^Olgatit,  Menial  fervants.  In  francoplegw  debet  ejfe 
tmnis  qui  terram  tenet  &?  domum,  qui  dicuntur  husfojiene, 
Anglice,  houfe-keepers,  IS  etiam  alii  qui  aliis  deferment, 
qui  dicuntur  folglieres,  quia  nee  debet  quis  repellere  fervi- 
entem  fuum  anteqnam  purgatus  fit  de  omni  calumnia  unde 
prius  fuit  calumniatus.  Brad.  lib.  3.  tradt.  2.  cap.  10. 
From  the  Sixon  folgere,  famulus, 

J^OljljCrCS,  or  5folgCrCS,  (from  the  ^z-xon  folger,  i.  e. 
to  follow,)  Are  properly  followers  ;  but  Bra£lon,  lib.  3. 
ira,^.  2.  cap.  10.  fays,  it  iignifies  Eos  qui  aliis  deferviunt. 
See  LL.  H.  i.  cap.  9.     Seivants  or  domeflicks. 

ifOOl.     See  aOCOt. 

JfOOtgClD.     See  ifotttgClD. 

ifoot  cf  t!;c  fine.    See  ^inc. 

J^O^inge,  (t'r.  fourage,)  Fodder  for  cattle.  Ciwell, 
tdit.  1727. 

jrojagttint.  Straw  when  the  corn  is  threflied  out. 
Cowell,  edit.  1727. 

^OjSatiltnt,   A  furrow,  a  furlong.      Cowell,  edit.  1J2J. 

^O^bcllfil,  h.  fore-balk,  or  balk,  lying  forward  or  next 
the  highway.  Petrus  Blefenfis  Contin.  Hift.  Croyland, 
pag.  116. 

i^O^bafrC,  or  JpOjliai',  L  to  bar  or  deprive  for  ever. 
9  Rich.  2.  cap.  2.  and   6  H.  6.  cap,  4. 

irO^OatUtlltS,  ip0?fa(tl!S  t  This  is  when  the  aggreflor 
is  flain  i  Et  fie  ejt  Veritas  fine  ullo  corJudio,  is'  in  fua  culpa 
fecundutn  legem  foibatudum  _/?c/V,  i.e.  ut  qui  fori  s  batti- 
derit  feu  contra  jus  primo  percujferit :  So  where  the  ag- 
grefibr  is  killed,  he  is  faid,  de  vita  forfadtus,  viz.  Et 
tunc  ante  judicem  in  araho  conjuret  quod  cum  de  vita  for- 
fadlum  interfeciffet.     Cowell,  edit.  1727. 

i?03llmf[)0^  of  armOUl",  (Forhator,)  Si  quis  forbator 
arma  alicujus  fufccperit.,  ad  purgandum,  isfc.  LL.  Aluredi 
MS.  cap.  22. 

^OjrC,  (Fis,)  In  our  Common  law,  is  moft  ufually 
applied  in  an  ill  part,  fignifying  unlawful  violence. 
TVe/l  thus  defines  it,  Symb.  part  2.  tit.  Indidmcnts,  feii.  65. 
Force  is  an  ofFence  by  which  violence  is  ufed  to  perfons  or 
things;  where  alfo  he  divideth  it  thus;  Force  is  either 
fimple  or  compound ;  fimple  force  is  that  which  is  fo  com- 
mitted, that  it  hath  no  other  crime  adjoined  to  it ;  as  if 
one  by  force  do  enter  into  another  man's  pofilfTion,  with- 
out doing  any  other  unlawful  z&.  A  mixt  or  compound 
force  is  that  violence  which  is  committed  with  fuch  a  fad, 
as  of  itfelf  only  is  criminal  :  As  if  any  by  firce  do  enter 
into  another  man's  pofleflion,  and  kill  a  man,  or  ravifh  a 
woman  there,  ^c,  he  farther  divideth  it  into  true  force. 
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and  force  after  a  fort,  and  fo  proceedeth  to  divers  other 
branches  worth  the  reading,  as  forcible  entry,  foiiiile  de- 
taining, unlawful  affembly,  riots,  routs,  rebellions,  iSc. 
Cowell,  edit.  1 7 27.  Lord  Coke  fays,  there  is  alfo  a  forte 
implied  in  Uw,  as  every  trefpafs,  refcous,  or  difTcifm, 
impleih  it;  and  an  afitial  force,  with  vi'eapons,  number 
of  perfons,  is'c.  where  threafning  is  ufed  to  the  terror  of 
another,  i  Inji.  257.  By  ihe  law  any  perfon  may  enter 
a  tavern  ;  and  a  landlord  may  enter  his  tenant's  houfe  to 
view  repairs,  ISc.  But  if  he  that  enters  a  tavern  com- 
mits any  force  or  violence,  or  he  that  enters  to  view  re- 
pairs breaketh  the  houfe,  iSc.  it  (hall  be  intended  that 
they  entered  for  that  purpofe.  8  Rep,  146.  All  force 
is  againft  law  ;  and  it  is  lawful  to  repel  force  by  foice  : 
There  is  a  maxim  in  oir  law,  .^lod  alias  bonum  et  jufiuin 
efi,  ft  per  vim  vel  fraudtm  petatur,  malum  et  injujlum  ejl. 

3  R^P-  78. 

irO^rclCtunt,  A  little  fort,  ^d  fugaverunt  averia  ad 
forceleta.      Fleta,  lib.  i.  cap.  20.  par.  119. 

jFojcilitc  sttahunsj  o}  IjolDtug  of  yoffen'ittn,  is  a 

violent  ad  of  refiftance  by  ftiong  hand  of  men  weaponed 
with  harnefs,  or  other  adion  of  fear  in  the  fame  place,  or 
elfewheie,  whereby  ihe  lawful  entry  of  juftices,  or  others, 
is  barred  or  hindred.  tyejl.  Symbol,  part  2.  tit.  IndiH- 
ments,  fe£i.  65. 

i?0?fiblc  ClUtrp  anO  CCtaineC.  Forcible  entry  (in- 
greffus  manu  forti  fa£lus,)  is  a  violent  adual  entry  into  a 
houfe  or  land,  i:Sc.  or  taking  a  diflrefs  of  any  perfon 
weaponed,  whether  he  offer  violence  or  fear  of  hurt  to 
any  there,  or  furioudy  drive  any  out  of  the  pofTcflion 
thereof.  Wejl.  Symbol,  part  2.  tit.  Indi£lmenls,  feEl.  65. 
Cromp.  Jujl.  of  Peace,  fol.  58,  59.  ufque  ad  63.  It  is 
alfo  ufed  for  a  writ  grounded  upon  the  Itatute  8  lien.  6. 
c.  9.      Cowell. 

At  Common  law,  if  a  man  had  a  right  of  entry  in 
him,  he  was  permitted  to  enter  with  force  and  arms, 
and  to  detain  his  pofTcfUon  by  force,  where  his  entry  was 
lawful ;  this  created  great  inconvenience  by  arming  the 
tenants  of  the  lords,  and  in  a  manner  encouraging  them 
in  mifchief,  who  were  always  too  forward  in  rebellions 
and  all  contentions  in  their  neighbourhood  ;  alfo  it  gave 
an  opportunity  to  powerful  men,  under  the  pretence  of 
feigned  titles,  forcibly  to  ejed  their  weaker  neighbours. 
Dalton'syufiice  2C)'].     Lamb.  135.      Crom.  jo.a.b. 

It  feemeth,  that  before  the  troublefome  reign  of  King 
Richard  IJ.  the  Common  law  permitted  any  perfon  (which 
had  good  right  or  title  to  enter  into  any  land)  to  win  the 
pofTeffion  thereof  by  force,  if  otherwife  he  could  not  have 
obtained  it.  For  a  man  may  fee  (in  Britton,  fol.  115.) 
that  a  certain  refpite  of  time  was  given  to  the  difleifee, 
(according  to  his  diftance  and  abfence)  in  which,  it  was 
lawful  for  him  to  gither  force,  arms,  and  his  friends  to 
throw  the  difleifor  out  of  his  wrongful  pofTeffion.  And 
at  this  day,  if  (in  a  common  adion,  or  indidment  of 
trefpa's  for  entering  into  land)  the  defendant  will  make 
title  thereunto  ;  the  matter  of  the  force  alleged  againft 
him  will  reft  altogetlier  upon  the  validity  of  his  title,  as 
appeareth  7  PI.  6.  13.  and  40.  But  after  the  rebellious 
tumults,  and  infurredion  of  the  villains,  and  other,  the 
bafe  commons,  which  happened  the  fourth  year  of  the 
reign  of  R.  2.  the  parliament  thought  it  neccflary  to  pro- 
vide againfl  all  fuch  occafions  of  further  fedition,  up- 
roar, and  breach  of  the  peace.      Lamb.  Eircn.  127. 

It  feems,  that  at  the  Common  law,  a  man  difTcifed  of 
any  lands  or  tenements,  if  he  could  not  prevail  by  fair 
means,  might  lawfully  regain  the  prfTe/Tion  by  force, 
unlefs  he  were  put  to  a  neceffity  to  bring  his  adion,  by 
having  negleded  to  reenter  in  due  time:  And  it  fecms 
certain,  that  even  at  this  day,  he  who  is  wrongfully  dif- 
pofTcn'ed  of  )iis  goods,  may  juftify  the  retaking  of  them 
by  force  fiom  the  wrong  doer,  if  he  refufe  to  re  deliver 
tliem  ;  for  the  violence  which  happens  thro'  the  refiftance 
of  the  wrongful  pofl'eflor,  being  originally  owing  to  his 
own  fault,  gives  him  no  juft  caufe  of  complaint,  inafmuch 
as  he  might  have  prevented  it  by  doing  as  he  ought. 
I  Haw.  140. 

But  this  indulgence  of  the  Common  law,  in  fufFering 
perfons  to  regain  the  lands  they  were  iiiilawfully  deprived 
of,  having  been  found  by  experience  to  be  very  prejudicial 

to 
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to  the  publick  peace,  by  giving  an  opporeunity  to  power- 
ful men,  under  the  pretence  of  feigned  titles,  forcibly  to 
cie<ft  their  weaker  neighbours,  and  alfo  by  force  to  reiain 
their  wrongful  poffeffion? ;  it  was  thought  necefTary  by 
many  fevere  laws  to  reftrain  all  perfons  from  the  ufe  of 
fuch  violent  methods  of  doing  tlemfelves  juftice.  i  Haw. 
141. 

However  at  this  day,  in  an  adtion  of  forcible  entry 
grounded  on  thofe  law?,  if  the  defendant  make  himfelf  a 
title  which  is  found  for  Mm,  he  fliall  be  difmifTed  witliout 
any  inquiry  concerninE;  the  force;  for  howfoever  he  may 
be  punifliable  at  the  King's  fuit,  for  doing  what  is  pro- 
hibited by  ftatute,  as  a  contemner  of  the  laws,  and  di- 
fturber  of  the  peace,  yet  he  (hall  not  be  liable  to  pay  any 
damages  for  it  to  the  plaintiff,  whofe  injuftice  gave  him  1 
the  provocation  in  that  manner  to  right  himfelf.  i  Haw. 
141. 

1.  The  feveral  Jlaiutes  made  relating  to  this  fubjeSi  ;  and 
what  Jhail  be  a  forcible  entry  and  detainer  ivithin  thefe 
/iatutes.  \ 

2.  Jf^hat  ought  to  he  the  form  of  a  record  grounded  upon 
thefe  (iatutes. 

3.  IVho  may  be  guilty  of  a  forcible  entry,  and  into  what 
fojejpons  it  may  be  made. 

4.  Of  awarding  reflitution  ;  what  Jhall  be  a  bar  or  flay 
to  fuch  award  of  reflitution,  and  of  fuperfeding  and  fetting  it 
afide  after  it  is  executed. 

I.  The  feveral  flatutes  made  relating  to  this  fubje^ ;  and 
what  fliall  be  a  forcible  entry  and  detainer  within  thefe 
ftatutes. 

By  the  ftat.  3  £3"  4  Edw.  3.  cap.  3.  called  the  flatute  of 
l^orthampion,  it  is  provided,  "  That  no  perfons  but  the 
King's  minifters,  fliould  ride  armed  by  night  or  day, 
under  pain  of  lofing  their  arms,  and  their  bodies  to  be 
imprifoned."  Upon  this  ftatute  there  was  a  writ  formed 
to  take  and  appraife  the  arms  of  fuch  as  rode  armed,  and 
alfo  to  take  and  imprifon  their  bodies;  for  which  fee 
F.  N.  B.  249.  But  this  was  not  fufficient  provifion  a- 
gainft  the  entering  and  detaining  poffeffion  by  force. 
2  Bac.  Abr.  555. 

By  the    5   Rich.    2.  ftat.   i.    cap.  8.    it   is   provided, 
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of  a  juftice  of  peace  ;  neither  dnth  it  give  the  juftice  any 
power  to  reftore  the  party  to  his  rofTeffion,  or  to  infl  dl 
any  penalty  on  the  (herifr  for  difobcying  the  pfccepts  of 
the  juftices  in  the  execution  of  the  fiatute.  2  Bac.  Abr. 
556. 

By  the  8  Hen.  6.  cap.  9.  it  is  enafled,  "  That  fiotn 
henceforth  where  any  doih  make  any  forcible  entry  in 
linds  ad  tenements,  or  other  pofTeffiors,  or  th.em  hold 
forcibly,  after  complaint  thereof  made,  within  the  fame 
county  where  fuch  entry  is  made,  to  the  juflices  of  the 
peace,  or  to  one  of  them,  by  the  party  grieved,  that  the 
juflices  or  juftice  fo  warned  within  a  convenient  time 
fhall  caufe,  or  one  of  them  fhall  caufe  the  faid  ftatute  to 
be  duly  executed,  and  that  at  the  cofts  of  the  party  fo 
grieved." 

By  the  faid  ftatute  it  is  farther  enafled,  "  That  tho' 
fuch  perfons  making  fuch  entries  be  prefent,  or  elfc  de- 
parted before  the  coming  of  the  faid  juftices  or  juflice, 
notwithflanding  the  fame  juftices  or  juftice,  in  fome  good 
town  next  to  the  tenement  fo  entered,  or  in  fome  other 
convenient  place,  according  to  their  difcretion,  fii^ll  have, 
and  either  of  them  fh.ill  have  authority  and  power  to  in- 
quire by  the  people  of  the  fame  county,  as  well  of  them 
that  make  fuch  forcible  entries  in  lands  and  tenements,  as 
of  them  which  the  fame  held  with  force ;  and  if  it  be  found 
before  any  of  them,  that  any  doth  contrary  to  this  ftatute, 
then  the  faid  juflices  or  juftice  fliall  caufe  to  refeife  the 
lands  and  tenements  fo  entered  or  holden  as  aforefaid, 
and  ftiall  put  the  party,  fo  put  out,  in  full  pofTeflion  of 
the  fame  lands  and  tenements  fo  entered  or  holden  as 
before." 

And  it  is  further  enaifled  by  the  faid  ftatute,  "  That 
when  the  faid  juftices  or  juftice  make  fuch  inquiries  as 
before,  they  fhall  make,  or  one  of  them  fliall  make  their 
warrants  and  precepts  to  be  dire£ted  to  the  flieriff  of  the 
fame  county,  commanding  him,  of  the  King's  bcrhalf,  to 
caufe  to  come  before  them,  and  every  of  them,  fufEcient 
and  indifferent  perfons,  dwelling  next  about  the  lands  fo 
entered  as  before,  to  inquire  of  fuch  entries ;  whereof 
every  man,  which  fliall  be  impanelled  to  inquire  in  this 
behalf,  (hall  have  land  or  tenement  of  the  yearly  value  of 
forty  fliillings  by  the  year  at  the  leaft,  above  reprizes  ; 
and  that  the  (heriff  return  iffues  upon  every  of  them  ;  at 
the  day  of  the  firft  precept  returnable,  twenty  (hillings, 
and  at  the  fecond  day  forty  (hillings,  and  at  the  third  time 


"  That  none  from  thenceforth  (hould   make  any  entry  )  an  hundred  (hillings,  and  at  every  day  after  the  double; 


into  any  lands  and  tenements,  but  in  cafes  where  entry  is 
given  by  the  law;  and  in  fuch  cafes  not  with  ftrong 
hand,  nor  with  multitude  of  people,  but  only  in  a  peace- 
able and  eafy  manner;  and  if  any  man  from  thenceforth 
(hould  do  to  the  contrary,  and  thereof  be  duly  convidt, 
he  (hould  be  puni(hed  by  imprifonment  of  his  body,  and 
thereof  ranfomed  at  the  King's  will." 

This  ftatute  gave  no  fpeedy  remedy,  leaving  the  party 
injured  to  the  common  courfe  of  proceeding  by  way  of 
indidtment  or  adtion,  and  made  no  provifton  at  all  againft 
forcible  detainers.      2  Bac.  Abr.  556. 

By  the  15  Rich.  2.  cap.  2.  it  is  cnadted,  "  That  the 
faid  ftatute,  and  all  others  made  againft  forcible  entries, 
i^c.  (hall  be  duly  executed  ;  and  farther,  that  at  all  times 
that  fuch  forcible  entries  (hall  be  made,  and  complaint 
thereof  cometh  to  the  juftices  of  peace,  or  to  any  of  them, 
that  the  fame  juftices  or  juftice  take  fufficient  power  of 
the  county,  and  go  to  the  place  where  the  force  is  made; 
and  if  they  find  any  that  hold  fuch  place  forcibly,  after 
fuch  entry  made,  they  (hall  be  taken  and  put  into  the 
next  gaol,  there  to  abide  convidt  by  the  record  of  the 
fame  juftices  or  juftice  until  they  have  m<ide  fine  and  ran- 
fom  to  the  King  ;  and  that  all  the  people  of  the  countv, 
as  well  the  (henfts  as  others,  (hall  be  attendant  upon  the 
fame  juflices,  to  go  and  affift  the  fame  juftices  to  arreft 
fuch  offenders,  upon  pain  of  imprifonment,  and  to  make 
fine  to  the  King;  and  in  the  fame  manner  it  (hall  be 
done  of  them  that  make  fuch  forcible  entries  in  benefices 
or  office  of  holy  church." 

This  ftatute  gives  no  remedy  againft  thofe  who  are 
guilty  of  a  forcible  detainer  after  a  peaceable  entry,  nor 
againft  thofe  who  were  guilty  of  both  a  forcible  entry  and 
forcible  detainer,  if  they  were  removed  before  the  coming 
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and  if  any  (heriff  or  bailiff  within  a  franchife,  having  re- 
turn of  the  King's  writ,  be  (lack  and  make  not  execution 
duly  of  the  faid  precepts  to  him  diicdted  to  make  fuch 
enquiries,  that  he  fliall  forfeit  to  the  king  twenty  pounds 
for  every  default,  and  moreover  Oiall  make  fine  and  ran- 
fom  to  the  King;  and  that  as  well  the  ju dices  or  juftice 
aforefaid,  as  the  juftices  of  affifes,  (hall  have  power  to 
hear  and  determine  fuch  defaults  of  ihe  faid  fljenffs  and 
bailiffs  at  the  fuit  of  the  King,  or  of  tie  party  grieved, 
^c. 

And  it  is  further  enadted  by  the  faid  ftatute,  "  That 
mayors,  juftices  or  juftice  of  the  peace,  (heriffs  and  bai- 
liffs of  cities,  towns  and  borough',  havin2  franchife, 
have  in  the  faid  cities,  towns  and  boro„ghs,  like  pnvver  to 
remove  fuch  entries,  and  in  other  articles  aforefiiid,  rifing 
within  the  fame,  as  the  juftices  of  peace,  and  (heriffs  in 
counties  and  countries  aforefaid  have." 

But  it  is  provided  by  ihe  faiJ  flatute,  "  That  they 
who  keep  their  pofieffions  with  force,  in  any  lands  and 
tenements,  whereof  they  or  their  anceftors,  or  they 
whofe  eftate  they  have  in  fuch  lands  and  tenements,  have 
continued  their  poffeflions  by  three  )ears  or  more,  be  not 
endamaged  by  force  of  this  ftatute." 

This  ftatute  a'fo  founds  a  remedy  by  affifc  of  novel  dif- 
feifin,  or  adtion  of  tiefpafs,  to  recover  the  treble  da- 
mages, to  which  if  the  defendant  pleads  matter  in  bar, 
he  muft  alfo  traverfe  the  force;  but  if  the  matter  in  bar 
be  found  for  the  defendant,  fo  that  lie  hath  good  tide  at 
law,  the  defendant  is  excufed  from  the  force,  for  the 
plaintiff  can't  recover  in  the  adtion  if  i.e  hath  no  right  ; 
but  if  the  plaintiff"  prevails,  then  the  force  muft  hiT  in- 
quired of  and  treble  damajies  afftffed  to  the  plaim  ff;  but 
a  perfon  is  puniflied  criminally  for  entering  with  force 
T  even 
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even  where  he  has  a  right,  though  not  for  peaceably  de- 
taining a  pofleffion  by  f»^^c€i  efpeciaily  if  he  has  held  it 
for  three  years  in  quiet.  F.  N.  B.  249,  Bro.  tit.  Force, 
5,    1 1,  29.      17  Hen.  7.    17.  *. 

By  the  31  Eliz.  cap.  II.  The  provifo  in  the  above  fla- 
tute  is  farther  enforced  and  explained,  by  which  it  is 
declared  and  enafled,  "  Thit  no  refti:ution  upon  any 
indiflment  of  forcible  entry,  or  holding  with  force,  be 
made  to  any  perfon,  if  the  perfon  fo  indided  hath  had 
the  occupation,  or  been  in  quiet  poffeffion  for  the  fpace  of 
three  whole  years  together,  next  before  the  day  of  fuch 
indidment  fo  found,  and  his  eftate  therein  not  ended, 
which  the  patty  indiSed  may  alledge  for  ftay  of  reltitu- 
tion  ;  and  reftltution  to  ftay  till  that  be  tried,  if  the 
other  will  deny  or  traverfe  the  fame  ;  and  if  the  fame 
allegation  be  tried  againft  the  fame  perfon  fo  indi£led,  he 
is  to  pay  the  cofts  and  damages  to  the  other  party,  as 
(hall  be  affefled  by  the  judges  or  juftices  before  wjiom  the 
fame  (hall  be  tried  ;  the  fame  cofts  and  damages  to  be  re- 
covered and  levied,  as  is  ufual  for  cofts  and  damages  con- 
tained in  judgments  upon  other  adlions." 

And  by  the  21  Jac.  i.  cap.  15.  it  is  ena£led,  "  That 
fuch  judges,  juftices  or  juftice  of  the  peace,  as  by  rea- 
fon  of  any  aft  or  afts  of  parliament  then  in  force,  were 
authorifed  and  enabled  upon  inquiry,  to  give  reftitution 
of  pofteflion  unto  tenants,  of  any  eftate  of  freehold  of 
their  lands  or  tenements,  which  ftiall  he  entered  upon 
with  force,  or  from  them  with-holden  by  force,  ftiall  by 
reafon  of  that  aft  have  the  like  and  the  fame  authority 
and  ability  from  thenceforth  (upon  indiftment  of  fuch 
forcible  entries,  or  forcible  with-hclding  before  them 
duly  found,)  to  give  like  reftitution  of  pofteflion  unto 
tenants  for  term  of  years,  tenants  by  copy  of  court  toll, 
guardians  by  knights-fervice,  tenants  by  elegit,  ftatute 
merchant  and  ftaple,  of  lands  or  tenements  by  them  fo 
holden,  which  ftiall  be  entered  upon  by  force,  or  holden 
from  them  by  force." 

A  forcible  entry  muft  regularly  be  with  a  ftrong  hand, 
with  unufual  weapons,  or  with  menace  of  life  or  limb. 
H.  P.  C.  138.     Dalt.  300.      I  Hawk.  P.  C.  145. 

If  a  man  enters  peaceably  into  an  houfe,  but  turns 
the  party  out  of  pofteflion  by  force,  or  by  threats  frights 
him  out  of  pofleffion,  this  is  a  forcible  entry.  Dalt. 
299.  I  Hawk.  P.  C.  145,  146.  But  threatening  to 
fpoil  his  goods,  or  dcftroy  his  cattle,  if  he  will  not  quit 
his  pofteflion,  will  not  make  a  forcible  entry.  Bro.  tit, 
Durefs  2,    16.      I  hij}.  252. 

If  a  houfe  be  bolted,  it  is  a  forcible  entry  to  break  it  open, 
but  it  is  not  fo  to  draw  a  latch,  and  enter  into  the  houfe  ; 
and  .if  a  man,  whofe  entry  is  lawful,  ftiall  intice  the  other 
out  of  the  houfe,  and  enter,  tl  e  door  being  open,  or 
only  hxhed,  his  entry  is  juftifiable.  2  Rol.  Rep.  2.  2 
/«/?.  235.  Crom.  70.  a.  It  is  faid  in  Noy  135,  that 
there  can  be  no  entering  if  the  door  be  latched  ;  but  I 
Hawk.  P.  C.  145.  fays,  that  fuch  an  inconfiderable  cir- 
cumftance  as  tliis,  which  commonly  paffes  between 
neighbour  and  neighbour,  will  never  bring  a  man  with- 
in the  meaning  of  thefe  ftatutes ;  and  it  hath  been 
holden,  that  an  entry  into  a  houfe  through  a  window,  or 
by  opening  a  door  with  a  key,  is  not  forcible.  Lamb, 
143.      1  Hawk.  P.  C.  145.     2  Rol.  Rep.  2. 

If  one  find  a  man  out  of  his  houfe,  and  forcibly  with- 
hold him  from  returning  to  it,  and  fend  perfons  to  take 
peaceable  poftelTion  thereof  in  the  party's  abfence,  this, 
by  fome  opinions,  fays  Hawkins,  is  no  forcible  entry, 
inafmuch  as  he  did  no  violence  to  the  houfe,  but  only  to 
the  perfon  of  the  other  ;  but  he  himfelf  is  of  a  contrary 
opinion,  for  though  the  force  be  not  aftually  done  upon 
the  land,  nor  in  the  very  adt  of  entry,  yet  fince  it  is 
ufed  with  an  immediate  intent  to  make  fuch  entry,  and 
the  manner  of  doing  of  it  only  prevents  the  oppofition, 
it  can't  be  faid  to  be  without  force,  which  whether  it  be 
upon  or  off  the  land  feems  equally  within  the  ftatute.  i 
Hawk.  P.  C.  145. 

If  a  man  enters  to  diftrain  for  rent  in  arrear  with 
force,  this  is  a  forcible  entry  ;  becaufe  though  he  doth 
not  claim  the  land  itfelf,  yet  he  claims  a  right  and  title  out 
of  it,  which  by  thefe  ftatutes  he  is  forbid  to  exert  by 
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force  ;  but  if  a  man  hath  r'ght  to  lands,  ar.d  rxes  over 
them  with  company  armed  to  thuich  or  maiket,  with- 
out exptefling  any  intent  to  claim  it,  this  is  no  forcible 
entry,  becaufe  his  aftion  (hall  be  interpreted  accor- 
ding to  his  intent  ;  but  if  a  man  that  has  a  rent  be  re- 
fifttd  from  his  diftrefs  by  force,  this  is  a  forcible  d:fte;firi 
of  the  rent,  for  which  he  may  recover  treble  damages  in 
an  aflife,  or  may  fir.e  and  imprifcn  the  party  ;  but  he 
can't  have  a  writ  of  reftitution  ;  for  though  the  ftatute 
gives  remedy  by  fine  and  imprifonment  for  the  unjuft 
force  that  is  offered  to  any  perfon's  right,  yet  it  doth 
not  give  the  juftices  power  to  refeife  ti.e  rent,  but  only 
the  lands  and  tenements  themfeives  j  and  therefore  no  writ 
of  reftitution  can  be  awarded.  Bridg.  175.  20  H,  6, 
II.   a.      Crom.  Ju/l.  62.      Dalt.  300. 

A  man  may  be  guilty  of  a  forcible  entry  in  a  dwel- 
ling houfe,  though  there  be  nobody  in  the  houfe  at  the 
time  J  and  fo  he  may  by  an  entry  into  lands  where  any 
perfon's  wife,  children  or  fervants  are  upon  the  lands  to 
preferve  the  polTt  fTion  ;  becaufe  whatfoever  a  man  does 
by  his  agents  is  his  own  aft,  but  his  cattle  being  upon 
the  ground  don't  preferve  his  pofTeffion,  becaufe  ihey  are 
not  capable  of  being  fubft ituted  as  agents  ;  and  therefore 
their  refiding  upon  the  land  continues  no  pofteflion.  2 
Rol.  Rep.  2.  Perk.  45.  Crom.  Juji.  164.  Dalt.  315. 
AJoor  656. 

If  divers  do  come  in  company  where  their  entry  is  not 
lawful,  and  all  of  them,  faviiig  one,  enter  in  a  peace- 
able mjnner,  and  ihjt  one  only  ufes  force,  it  is  a  forci- 
ble entry  in  them  all,  becaufe  they  come  in  company  to 
do  an  unlawful  aft;  and  therefore  the  aft  of  the  one  is 
the  aft  of  them  all,  and  he  is  prefumed  to  be  cn!y  the 
inftrument  of  the  reft  ;  but  otl:erwife  it  is  where  one 
had  a  right  of  entry,  but  there  they  only  came  to  do  a 
lawful  aft,  and  therefore  it  is  the  force  of  him  only  that 
ufed  it.  Dalt.  303.  9  Co.  67,  112,  115.  Fiiz.  tit. 
Cor  on.  314.      Co.  Lit.  157. 

If  divers  enter  by  force  to  the  ufe  of  J.  and  //.  after- 
wards agrees  to  it,  this  makes  it  a  diffeiiin  in  J.  but  not 
a  forcible  entry  within  the  (fatute,  becaufe  the  ftatute 
doth  not  punifh  an  agreement,  but  only  the  force  and 
violence  of  an  aftual  entry.  2  H.  7.  16.  b.  20  H. 
6.  II.  a.     Cromp.  JuJl.  62.  a.     Dalt.  300. 

If  he,  who  haih  an  eftate  iti  land  by  a  defeafible  title, 
continues  with  force  in  the  pofteflion  thereof,  after  a 
claim  made  by  one  who  had  a  light  of  entry  thereto,  he 
fhall  be  adjudged  to  have  enteied  forcibly,  i  Hawk.  P. 
C.   145,   I47-. 

The  fame  circumftances  of  violence  and  terror,  which 
will  make  an  entry  forcible,  will  make  a  detainer  forci- 
ble alfo ;  from  whence  it  follows,  that  whoever  keeps  in 
the  houfe  an  unufual  number  of  people,  or  unufual  wea- 
pons, or  threatens  to  do  fome  bodily  hurt  to  the  former 
pofTcflbr,  if  he  dare  return,  flull  be  adjudged  guilty  of 
a  forcible  detainer,  though  no  attempt  be  made  to  re-en- 
ter ;  and  it  hath  been  faid,  that  he  alfo  ftiall  come  un-« 
der  the  like  conftiuftion,  who  p!aces  men  at  a  diftance 
from  the  houfe  in  order  to  afTault  any  one,  who  (hall 
make  an  attempt  to  enter  into  it  ;  and  that  he  alfo  is  in 
like  manner  guilty,  who  fhuts  his  door  againft  the  juf- 
tice of  peace  coming  to  view  the  force,  and  obftinately 
refufes  to  co.Tie  in  ;  but  'tis  faid,  that  a  man  ought  not 
to  be  adjudged  guilty  of  this  cfFence  for  barely  reiufing 
to  go  out  of  a  houfe,  and  continuing  therein  in  defpite 
of  another.  Cro.  Jac.  199.  Crom.  70.  Lamb.  145, 
I  Haivk.  P.  C.  146. 

If  a  man  holds  the  pofTeflion  by  force,  though  his  en- 
try was  peaceable,  the  juftices  may  remove  him,  it  he- 
had  no  right  to  enter  ;  but  where  the  entry  is  at  firfl 
peaceable  and  lawful,  there,  whether  the  juftices  may 
remove  a  forcible  detainer,  where  it  hath  not  been 
peaceably  held  for  three  years,  is  a  queftion  ;  for  that 
the  juftices  are  not  judges  of  the  risjht,  but  of  the  pof- 
fcflion  only  ;  and  if  a  man  be  got  peaceably  into  his 
own,  it  feems  he  may  defend  it  by  force  ;  and  where  the 
jury  have  found  quoad  the  entry  ignoramus,  and  qt.:oad  the 
detainer  billa  vera,  fuch  indiftment  hath  been  quaftied, 
and  the  reftitution  granted  upon  it  fet  afide,  and  a  re- 
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reftitution  awarded.  Dalt.  301.  Teh.  99,  ioo.  Cro. 
fac.  151.  I  Sid.  97,  414.  H.  P.  149.  which  fee, 
and   I  Hmvk.  P.  C.   151. 

If  two  are  in  pofleflian  of  a  houfe,  and  the  one  enter 
by  one  title,  and  the  other  by  another,  he  that  hath 
tight  Ihali  be  fuppofed  to  be  in  the  pofTefljon  ;  but  the 
juftices  have  nothing  to  do  to  intermeddle,  becaufe  there 
is  no  appearance  of  any  force  in  either;  and  therefore 
either  party  that  thinks  himfelf  injuied,  muft  apply  him- 
felf  to  an  aftion  at  law  to  be  redrefied.     Dait.  315. 

I.  If^at  ought  to  be  the  form  of  a  record  grounded  upon 
thefe  fiatutes. 

Thefe  ftatutes  feem  to  require,  that  in  the  indi<3ment 
the  entry  mufl  be  laid  manuforti,  or  cum  multhudine  gen- 
tium, a  multitude  of  people,  and  that  without  thefe  the 
ftatute  is  not  purfued  ;  but  fome  have  held  that  equiva- 
lent words  will  be  fufficient,  efpecially  if  the  indidiment 
concludes  contra  formam  Jlatuti,  and  that  thefe  words  in 
the  ftatute  are  put  in  caufa  abundanti ;  but  it  is  not  fuf- 
ficient to  fay  only,  he  entered  vi  .£3"  armis,  fince  that  is 
the  common  allegation  in  everv  trefpafs.  Stile  135,  2 
Buljir.  258.      2  Rol.  Rep.  46.   '  I  Mod.  80,   81. 

It  is  fufficient  in  the  caption  of  fuch  an  indidlment 
to  fay,  that  it  was  taken  before  J.  B.  and  C.  D, 
jujiiciariis  ad  pacem  domini  regis  confervandum  affignatis, 
without  (hewing,  that  they  had  authority  to  hear  and 
determine  felonies  and  trefpaffes ;  for  the  ftatute  enables 
all  juftices  of  the  peace,  as  fuch,  to  take  fuch  indidl- 
ments.     Palm.  277.     Cro.  Jac.  633. 

An  indictment  of  forcible  entry  into  a  tenement 
(which  may  fignify  any  thing  whatfoever,  wherein  a  man 
may  have  an  eftate  of  freehold),  or  into  a  houfe  or  te- 
nent,  or  into  two  clofes  of  meadow  or  pafture,  or  into 
a  rood  or  half  a  rood  of  land,  or  into  certain  lands  be- 
longing to  fuch  a  houfe,  or  into  fuch  a  houfe,  without 
(hewing  in  what  town  it  lies,  or  into  a  tenement  with  the 
appurtenances  called  Truepenny  in  D,  is  not  good  ;  for 
the  place  muft  be  defcribed  with  convenient  certainty, 
for  otherwife  the  defendant  will  neither  know  the  fpecial 
charge  to  which  he  is  to  make  his  defence,  neither  will 
the  juftices  or  ftieriff"  know  how  to  reftore  the  injured 
party  to  bis  pofleffion.  Dalt.  15.  2  Rol.  Rep.  46.  2 
Rol.  Abr.  8.  iLeon.  102.  Co,  Lit.  6.  a.  2  Rol.  Abr. 
80.  pi.  4,  5.  I  Rol.  Rep.  334.  Cro.  Jac.  633.  Palm. 
i-]-j.  2  Rol.  Abr.  81,  pi.  4.  I  Bulflr.  201.  2  Leon. 
286.  3  Leon.  loi.  Bro.  tit.  For.  Ent.  23.  2  Leon. 
186.      2  Rol.  Abr.  80.  pi  7. 

But  it  liath  been  refolved,  that  an  indi(5lment  for  a 
forcible  entry  in  domum  tnanfionalem  Jive  mejjuagium,  i^c. 
is  good,  for  thefe  are  words  equipollent,  Cro.  Jac.  633. 
Palm.  277. 

Alfo  fuch  indictment  may  be  void  as  to  fuch  part 
thereof  only  which  is  uncertain,  and  good  for  fo  much 
as  is  certain  ;  therefore  an  indidlment  for  forcible  entry 
into  a  houfe  and  certain  acres  of  land  thereto  belonging, 
may  be  quaftied  as  to  the  land,  and  ftand  good  as  to  the 
houfe.  2  Lccn.  186,  3  Leon.  102.  i  Hawk.  P.  C. 
J  48. 

An  indi(£lment  on  the  5  or  15  R.  2.  needs  not  fhew 
who  had  the  freehold  at  the  time  of  the  force,  becaufe 
thefe  ftatutes  equally  punifh  all  force  of  this  kind,  without 
any  way  regarding  what  eftate  the  party  had  on  whom  it 
was  made  ;  yet  it  feems  that  fuch  indictment  ought  to 
(hew,  that  fuch  entry  was  made  on  the  pcfTeflion  of 
fome  perfon  who  had  fome  eftate  in  the  tenements,  either 
as  a  freeholder  or  leii'ee  for  years,  i!fc.  for  otherwife  it 
doth  not  appear  that  fuch  entry  was  made  injurious  to 
any  one.      2  Keb.  495.      3  BulJir.  71.      i  Vent.  23,  25. 

But  it  is  fjid,  that  an  indictment  on  8  IL.  6.  muft 
(hew,  that  the  place  was  the  freehold  of  the  party  grieved 
at  the  time  of  the  force,  and  therefore  that  it  is  not  fuf- 
ficient to  fay,  that  the  defendant  entered  into  fuch  a 
houfe  exijlens  liberum  tenementum  J.  S.  without  faying, 
jfdtunc  exijiem  liberum  tenementum  J.  S.  for  otherwife  it 
may  be  intended,  that  it  was  his  freehold  at  the  time  of 
the  indictment  only.  2  Keb.  495.  Salk.  260.  Hetley 
7  J,     Latch  I  eg. 
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It  is  therefore  a  general  rule,  that  an  indiCtir.enf 
cannot  warrant  a  reititution,  unlefs  it  find  that  the 
party  was  feifed  at  the  time  ;  but  yet  fuch  feifin  is  fuffi- 
ciently  (hewn  by  a  necefTary  implication. 

An  indictment  on  the  8  H.  6.  for  entring  and  forcibly 
expelling  my  farmer,  and  difleifing  me,  is  good,  with- 
out (hewing  what  eftate  he  had  ;  for  the  forcible  difleifm 
to  me  being  the  main  point  of  the  indiClment,  it  is  fuf- 
ficient to  fet  it  forth  in  fubftance.  2  Rol.  Abr.  80.  pi.  3. 
But  in  this  cafe  the  want  of  (hewing  that  the  farmer 
was  oufted,  would  have  been  an  incurable  fault.  Teh. 
163. 

Alfo  an  indictment  on  21  Jac.  j.  cap.  15.  muft 
(hew,  that  the  party  injured  was  poiTefTed  of  fuch  an 
eftate  as  will  bring  him  within  that  ftatute;  and  there- 
fore it  is  not  fufficient  for  it  to  (hew  in  general,  that 
he  was  poflefTed,  or  that  he  was  poflefied  of  a  certain 
te.m,  without  adding,  for  years;  for  in  the  firft  cafe  it 
may  be  intended,  that  he  was  tenant  at  will,  and  in 
the  fecond,  that  he  was  po(refled  for  term  of  life  ;  in 
neither  of  which  cafes  he  is  within  the  ftatute;  but  it 
is  faid  to  be  fufficient,  to  fet  a  pofTeflion  within  the  fta- 
tute in  the  reciting  part  of  an  ind.Ctment;  as  thus,  guod 
cum  J.  S.  was  poffeffed  for  a  certain  term  of  years,  is^c, 
I  Fent.  306.  1  Sid.  102.  1  Mod.  73.  2  'Keb.  709, 
Sali.  260, 

A  repugnancy  in  fetting  forth  the  offence  in  an  in- 
dictment on  thefe  ftatutes  is  an  incurable  fault ;  as  where 
it  is  alledged,  that  the  defendants  pacifce  intraverunt, 
y  J.  S.  adtunc  i-f  ibidem  vi  W  armis  dijfeiseiunt,  or 
that  the  party  was  pofTefTed  of  a  term  for  years,  or  of 
a  cophold  eftate,  and  that  the  defendants  difTeifed  him, 
or  that  (he  defendants  difTeifed  J.  S.  of  land  then  and 
yet  being  his  freehold,  for  it  "implies  that  he  always 
continued  in  pofleffion ;  and  i(  fo,  it  is  impoffible  he 
could  be  difleifed  at  all;  but  fome  fay,  that  this  may 
be  reconciled,  by  intending  that  he  re-entered  after  the 
difl'eifin,  and  before  the  indiCtment ;  but  it  feems  clear, 
that  if  the  words  Adbuc  extratenet  be  added,  fuch  a  re- 
pugnancy cannot  be  helped  by  any  intendment,  and 
that  no  reftitution  can  be  awarded  on  fuch  indiCtment, 
whether  thefe  words  be  added  or  not,  becaufe  the 
party  grieved  appears  by  the  indiCtment  to  have  had  the 
freehold  at  the  time  it  was  fo  found.  Pop.  205.  Raym. 
t-j.  I  Keb.  423,  428,  435,  472.  Aleyn  50.  I  Fent. 
108.  1  Rol.  Rep.  -^11.  Shew.  2-]2.  2  Buljh  111.  1 
Sid.  102. 

A  conviction  on  15  R.  2.  of  a  forcible  detainer  on 
view,  cannot  be  good,  unlefs  it  (hew,  that  the  defendant 
was  alfo  guilty  of  a  forcible  entry  ;  for  it  feems  plain 
from  the  exprefs  words  of  that  ftatute,  that  the  juftices 
have  no  jurifdiCtion  by  it  over  a  forcible  detainer,  where 
there  has  not  been  a  forcible  entry ;  but  it  feems  that  fuch 
forcible  entry  is  fufiiciently  fet  forth  in  the  complaint  re- 
cited in  ihc  conviction;  and  it  feems  a  reafonable  opi- 
nion, that  an  indictment  on  8  H.  6.  fetting  forth  an 
entry  and  forcible  detainer  is  good,  without  (hewing  whe- 
ther the  entry  was  forcible  or  peaceable ;  for  the  words 
of  the  ftatute  are,  where  any  doth  make  forcible  entry  in 
lands,  iSc.  or  them  hold  forcibly,  but  it  muft  fet  forth 
an  entry;  for  otherwife  it  appears  not,  but  (hat  the 
party  hath  been  always  in  pofTeffion,  in  which  cafe  he 
may  lawfully  detain  it  by  force.  2  isoll.Abr.  80.  pi.  10. 
Palm.  195,196,197.  Cro.  Jac.  1 9,  20,  2 1 .  Cro.  Eliz. 
915.      I  Salk.  353. 

The  time  and  place  of  the  difTeifin  are  fufiiciently  fet 
forth  in  an  indiCtment,  alleging,  that  the  defendant  tali 
die  intravit,  isfc.  y  ipfum  A.  B.  manu  forti  dijfeifiviti 
without  adding  the  words  adtunc  to"  ibidem;  for  the  entry 
and  difTeifin  being  both  of  the  fame  nature,  and  the  one' 
plainly  tending  to  the  other,  it  is  a  natural  intendment 
that  they  both  happened  together.  Crc.  Jac.  41  i 
Hawk.  P.C.  ISO. 

It  has  been  refolved,  that  a  difTeifin  is  fufficiently  (et 
forth,  by  alleging,  that  the  defendant  entered,  &c.  into 
fuch  a  tenement,  and  difTeifed  the  party,  without  adding 
either  the  words  illicite,  or  expulit,  or  inde,  for  the  word 
dijfeiftvit  implies  as  much.  Noy  125,  Cro.  Jac.  32. 
Cro,  Eliz.  186.     Noy  120.  cent'. 

The 
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The  juftices  who  make  the  conviiStion  mull:  fet  tlie  fine. 
Sir.  794. 

3.  //"'As  may  he  guilty  of  a  forcible  entry,  and  into  what 
pcjftfftsn  it  may  be  made. 

A  man  who  breaks  open  the  doirs  of  his  own  dwelling- 
houfe,  or  of  a  caftle,  which  is  i.is  own  inheritance,  but 
forcibly  detained  from  him  by  one  who  claims  the  bare 
cuftody  of  it,  cannot  be  guilty  of  a  forcible  entry  or  de- 
tainer within  the  ftatutes.  I  Moor  7 86.  Cro.  fac.  18. 
2  Kcb.   495. 

A  jointenant  or  tenant  in  common  may  (.fFend  anainft 
the  purport  of  thefe  ftatutes,  either  by  forcibly  cjtiSliiig  or 
forcibly  holding  out  his  companion  ;  for  tho'  the  entiy  of 
I'uch  a  tenant  be  lawful  per  my  &  per  tour,  Co  that  he 
caimot  in  any  cafe  be  puniflud  in  an  a<3ion  of  trefpafs  at 
the  Common  law  ;  yet  the  lawfuhiefs  of  his  entry  no  way 
excufes  the  violence,  or  lefi'ens  the  injury  done  to  his 
companion,  and  confequently  an  indiflment  of  forcible 
entry  into  a  moiety  of  a  manor,  bfc.  is  good.  Latch 
224.  Palm.  419.  I  Hawk.  P.  C.  147.  Dalt.  315, 
316. 

A  man  cannot  be  indi£led  for  entring  into  the  King's 
pofTeflion  bv  force,  for  that  he  cannot  be  difleifed.  i  Co. 
69.      10  Co.  112, 

An  infant  at  the  age  of  eighteen,  and  fome  fay  fourteen, 
or  a  feme  covert,  by  their  own  a&f,  may  be  guilty  of  a 
forcible  entry,  and  they  may  be  fined  for  the  fjme  ;  but 
it  is  doubted,  whether  the  iniant  may  be  impnfoned,  be- 
caufe  his  infancy  is  an  excufe  by  reafon  of  his  indifcretion ; 
and  he  (hall  not  be  fubjedl  to  corporal  punifnment  by 
force  of  the  general  words  of  any  ftatute,  wherein  he  is 
not  exprefily  named  ;  but  it  is  clearly  agreed,  that  the 
command  of  an  infant  or  feme  covert  to  enter  is  void, 
and  therefore  the  perfon  entring  is  only  punifhable, 
Bridg.  173.      Cromp.JiiJ}.  62.      Dalt.  300. 

One  may  be  guilty  of  this  offence  by  a  force  to  ecde- 
fiaftical  pofTeffions,  as  churches,  vicarage  houfes,  i^c.  as 
much  as  if  the  fame  were  done  to  any  temporal  inheri- 
tance. I  Sid.  10 1.  1  Lev.  99.  I  Kcb.  438.  Cro. 
Jac.  41. 

Alfo  an  indiflment  of  forcible  detainer  lies  againft  one, 
whether  he  be  tertenant  or  ftranjer,  who  fhall  forcibly 
difturb  any  in  the  enjoyment  of  an  incorporeal  inheiitance, 
as  rent,  tithes,  common,  an  ofEce.  Cro.  Car.  201,  486. 
But  the  juftices  cannot  award  reftitution  for  thefe,  becaufe 
no  man  can  be  put  out  of  pofTeflion  of  them,  but  at  his 
own  eledlion.  ^teere.  Whether  fuch  indiflment  will  lie 
for  a  common  or  office;  and  fee  I  Haick.  P.  C.  146. 
who  fays,  that  he  can  find  no  good  authority,  that  fuch 
indiSment  will  lie  ;  and  note  that  a  man  cannot  be  con- 
vifled  upon  view,  by  force  of  15  Ric.  1.  cap.  2.  of  a 
forcible  detainer  of  any  incorporeal  inheritance,  becaufe 
he  cannot  be  faid  to  have  made  a  precedent  forcible  entry. 

No  one  can  come  within  the  dangers  of  thofe  ftatutes 
by  a  violence  offered  to  another,  in  refpeft  of  a  way, 
or  fuch  like  eafement,  which  is  no  pofleffion.  i  Alod.  73. 
2  Keb.  709. 

4.  Of  awarding  rejiitution  ;  luhat  fhall  he  a  bar  or  flay 
to  fuch  award  of  rejiitution,  and  of  fuperfeding  and  Jetting 
it  ajide  ajter  it  is  executed. 

The  fame  juftice  or  juftices,  before  whom  an  indi£l- 
ment  of  forcible  entry  or  detainer  (hall  be  found,  may 
award  reftitution  ;  but  no  other  juftices,  but  thofe  before 
whom  the  inqueft  was  found,  can  award  reftitution,  un- 
lefs  the  indiiflment  be  removed  by  certiorari  into  the 
King's  Bench;  and  they  by  the  plenitude  of  their  power 
can  reftore,  becaufe  that  is  fuppofed  to  be  implied  by  the 
ftatute  ;  for  that  whenever  an  inferior  jurifdiflion  is 
ere£ted,  the  fuperior  jurifdidtion  muft  have  authority  to 
put  it  in  execution  ;  fo  if  an  indidlment  be  found  before 
the  juftices  of  the  peace  at  their  quarter-feffions,  they 
have  authority  to  award  a  writ  of  reftitution,  becaufe 
the  ftatute  having  given  power  to  the  juftices  or  juftice  to 
refeize,  it  may  as  well  be  done  by  them  in  court  as  out  of 
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it;  but  the  jufticesof  oy^r^d  tenminet'or  general  gaol 
delivery,  tho'  they  may  enquire  of  forcible  entries,  and 
fine  &,■:  parties,  yet  they  cannot  award  a  writ  of  reftitution. 
H.  P.  C.  140.  Bridg.  175.  Kel.  204.  II  Co.  65,  69. 
Dalifon  25.  pi.  8.  9  Co.  }lS.  Dalt.  Juft.  314. 
Lamb.  Jitjl.  i6o,  161.  1  Vmt.  308.  i  Keb.  88.  i 
Sid.  156. 

The  fiierifi^,  if  need  be,  may  raife  the  pojfe  eomitatus 
to  affift  him  in  the  execution  of  the  writ  of  reftitution  ; 
iheief.Ke  if  he  return,  that  he  could  not  make  reftitution 
by  reafon  of  refiftance,  he  fliall  be  amerced.  Lamb.  Juji. 
157.      I  Hawk.  P.C.  152. 

Reftitution  ought  only  to  he  awarded  for  the  poflef- 
fion of  the  tenements  vifible  and  corporeal  ;  for  as  a  man, 
who  hath  a  right  to  fuch  as  are  iavifible  and  incorporeal, 
as  tents,  common';,  cannot  be  put  out  of  poflTeflion  of 
them,  but  only  at  his  own  elcd.on,  by  a  fidion  of  lavir 
to  enable  him  to  recover  damngcs  againft  the  perfon  that 
difturbs  him  in  the  enjoyment  ot  them  ;  and  all  the  re- 
medy, that  can  be  defired  againft  a  force  in  refpe<Sl  to 
fuch  pofleftions,  is  to  have  the  force  removed,  and  thofe 
who  are  guilty  of  it  puniflied,  which  may  be  done  by 
15  /?.  2.  Lamb.  JuJl.  133.  Co.  Lit.  323.  i  Hawk. 
P.  C.  151. 

Reftitution  fiiall  only  be  awarded  to  him  who  is  found 
by  the  indidlment  to  have  been  put  out  of  an  atSlual  pof- 
feflion,  and  confequently  that  it  fliall  not  be  awarded  to 
one  who  was  only  feifed  in  law  ;  as  to  an  heir  on  whom  a 
ftranger  abateth  upon  the  death  of  the  anceftor,  before 
any  adlual  entry  made  by  fuch  heir;  and  from  the  fame 
ground  it  followeth,  that  it  fliill  not  be  gianted  to  an 
heir  upon  an  indiftmtnt  finding  a  forcible  entry  made 
upon  his  anceftor.  Lamb.  153,  154.  Dal.  Ch.  83. 
Cro.  Jac.  199.      I  Hawk.  P.  C.   151. 

It  appears  by  the  provifo  in  the  ftatute  8  H.  6.  and 
alfo  by  the  31  Etiz.  ii.  that  anyone  indided  upon  thefe 
ftatutes  may  allege  fuch  poflefTjon,  to  ftay  the  award  of 
reftitution;  .in  the  conftrudlion  whereof,  fath  Serjeant 
Hawkins,  it  hath  been  holden,  that  fuch  pofl"cflion  muft 
have  continued  without  interruption  during  thiee  whole 
years  next  before  the  indictment ;  and  therefore  that  he, 
who  having  been  in  pofleftion  of  land  for  three  years  or 
more,  is  forcibly  oufled,  and  then  reftored  by  force  of 
the  ftatute  of  8  H.  6.  cannot  juftify  a  forcible  detainer 
till  he  hath  been  in  pofTeflion  again  for  three  years  after 
fuch  reftitution ;  and  alfo  for  the  fame  reafon  it  hath 
been  faid,  that  he,  who  under  a  defeafible  title  hath  been 
never  fo  long  in  pofieflion  of  land  to  which  another  hath 
a  right  of  entry,  cannot  juftify  fuch  a  detainer  at  any 
time  wi:hin  three  years  after  a  claim  made  by  him  who 
hath  fuch  right,  and  the  fubfequent  continuance  in  pof- 
fefTion  amounted  to  a  new  entry.  I  Hawk.  P.  C.  152, 
and  the  authorities  cited  are,  Dal.  Ca.  79.  Crom.  71. 
H.  P.  C.  139.  Dyer  141.  /./.  48.  2  2  H.  6,  18.  Bro. 
tit.  Force  22,  29,      I  In/1.  256. 

Alfo  it  is  faid,  that  the  three  years  pofleffion  muft  be 
of  a  lawful  eftate,  and  therefore  that  a  difTeifor  can  in  no 
cafe  juftify  a  forcible  entry  or  detainer  againft  the  difTeifee 
having  a  right  of  entry,  as  it  feems  that  he  may  againft. 
a  ftranger,  or  even  againft  the  difleifee,  having  by  his 
laches  loft  his  right  of  entry.  Dalt.  Ca.  79.  22  i^.  6.  6. 
Crom.  7  I. 

Wl)ere-ever  fuch  pofleffion  is  pleaded  in  bar  of  a  refti- 
tution either  in  the  King's  Bench,  or  before  juftices  of 
the  peace,  no  reftitution  ought  to  be  awarded  till  the 
truth  of  the  plea  be  tried,  and  fuch  plea  need  not  ftiew 
under  what  title,  or  what  eftate  fuch  pofTeffion  was,  be- 
caufe not  the  title,  but  the  pofTeffion  only  is  material. 
1  Kcb.  538.  Salk.  261.  I  Hawk.  P.C.  153.  I  Sid. 
149.      I  Keb.  538.     Raym.  84.      I  Fent.  265. 

If  one  who  has  been  three  years  in  poffeffion,  be  after- 
wards oufted,  and  the  fame  day  re-enter  with  force,  and 
be  alfo  induced  en  the  fame  day;  yet  it  feems,  that  by 
the  plain  meaning  and  reafon  of  the  ftatute,  he  can  no 
more  bar  the  reftitution  of  the  paity  forcibly  entied  upon, 
than  if  he  had  been  indifled  on  another  day,  tho'  the 
words  of  the  ftatute  are.  That  there  ftiall  be  no  reftitu- 
tion, i^c.  if  the  perfon  indided  have  been  in  quiet  pof- 
feffion 


FOR 

fe/lion  for  three  years  next  before  the  day  of  the  indlifl- 
meiu  found,  for  the  import  hereof  feems  to  be  no  more 
than  if  it  had  been  faid,  for  three  years  next  before  the 
indictment.      I  Hawk.  P.  C.   153. 

The  juflices  muft  not  award  reftitution  in  the  defen- 
dant's abfence,  and  without  calling  him  to  anfwer  for 
himfeif;  for  it  is  implied  by  natural  jillice,  in  the  con- 
ftrudion  of  all  laws,  that  no  one  ought  to  fufFer  any 
prejudice,  without  having;  an  opportunity  to  delenJ  hlin- 
fclf.  ////.  78,  79.  I  Hawk.  P.  C.  154.  Savil  68. 
fl.  141. 

If  the  defendrint  tender  a  traverfe,  (which  muft  be  in 
writing)  no  reftitution  ought  to  be  till  fuch  traverfe  be 
tried,  in  order  to  which,  the  j.iftice,  before  whom  the 
indi£lment  is  found,  o:  ght  to  award  a  venire  for  a  jury  ; 
but  if  fuch  jury  find  fo  much  of  the  indidlment  to  be 
true  as  will  warrant  a  reftitution,  it  will  be  fufficient, 
tho'  they  find  the  other  part  of  it  to  be  falfe.  I  Keb.  343, 
427.  ^  Keb.  49,  571.  I  Sid.  97,  99,  284.  2  Salk. 
587,588. 

The  fame  juftices,  who  have  awarded  a  reftitution  on 
an  indi£lment  of  forcible  entry,  (Jc.  or  any  two  or  one 
of  them,  may  afterwards  fuperlede  fuch  reftitution  upon 
an  infufficiency  in  the  indidfment  appearing  unto  them  ; 
but  no  other  juftices  or  court  whatfoever  have  fuch 
power,  except  the  court  of  King's  Bench  ;  but  a  certio- 
rari from  thence  wholly  clofes  he  hands  of  the  juftiies  of 
peace,  and  avoids  any  reftitution  wl-.ich  is  executed  after 
its  tefte,  but  does  not  bring  the  juftices  into  a  contempt 
without  notice.  Dyer  187.  pi.  6.  H.  P.  C.  140. 
Cromp.ibs-  Dak.Ca  81,84.  Cro.  Ehz.  gis-  ^f^'"- 
32.     Mo.  6-7.  p.  921.      I  Keb.  93. 

Alfo  the  court  of  King's  Bench  has  fuch  a  difcrerionary 
power  over  thele  matters,  from  an  equitable  conftruflion 
of  the  ftatutes  that  if  a  reftiution  fhall  appear  to  have 
been  illegally  awarded  or  executed,  the  faid  court  may 
fet  it  afide,  and  grant  a  re-reftitution  to  the  defendant; 
as  where  the  indi(ftment  on  which  the  juftices  pioceeded 
is  quafhed  for  infufficiency,  or  wheie  it  appears  that  the 
juftices  of  peace  were  irregular  in  their  proceedings,  as 
by  refufing  to  try  a  traverfe  of  force,  i^c.  or  where  the 
defendant  traverfes  the  force  and  gets  a  verdift  in  the 
King's  Bench  ;  but  the  defendant  cannot  get  fuch  verdifl 
if  the  force  be  pardoned  by  a  general  ftatute  pardon  before 
the  trial,  becaufe  the  ofrence  appearing  to  the  court  to  be 
difcharged,  it  can  no  longer  be  proceeded  upon,  tho'  the 
defendant  would  have  the  benefit  of  the  pardon.  Savil 
68.  pi.  141.  H.P.C.  140.  Cro.  Ellz.  31.  Ncy  119. 
Yelv.  99.     Cro.  Jac.  148. 

Neither  can  a  defendant  in  any  cafe  whatfoever  ex  ri~ 
gore  juris  demand  a  reftitution,  either  upon  the  quafliing 
of  the  indiflment,  or  a  verdift  found  for  him,  or  a  tr.i- 
verfe  thereof,  iJc.  for  the  power  of  granting  a  re-refti- 
tution is  vefted  in  the  King's  Bench  only  by  an  equitable 
conftroflion  of  the  general  words  of  the  ftatutes,  and  is 
not  cxprefsly  given  by  thofe  ftatutes,  and  is  never  made 
ufe  of  by  that  court  but  when,  upon  confideration  of  the 
whole  circumftances  of  the  cafe,  the  defendant  (hall  ap- 
pear to  have  fome  right  to  the  tenements,  the  pofteffion 
whereof  he  loft  by  the  reftitution  granted  to  the  profe- 
cutor.  Rayrn.  85.  I  Keb,  343,  808.  2  Keb.  505. 
H.  P.  C.  141.  Cro.  Eliz.  916.  2  Salk.  587.  Dyer 
123.  pi.  34.      2  Keb.  571.      Savil  68.  pi.  141. 

The  court  of  B.  R.  hath  been  fo  favourable  to  one, 
who,  upon  his  traverfe  of  an  indi<flment  upon  thefe  fta- 
tutes being  found  for  him,  hath  appeared  to  have  been 
unjuftly  put  out  of  hi";  pofTefTion,  that  they  have  awarded 
him  a  re-reftitution,  notwithftanding  it  hath  been  fliewn 
to  the  court,  that  fince  the  reftitution  granted  upon  the 
indiflmciit,  a  ftranger  hath  recovered  the  pofleffion  of  the 
fame  land  in  the  lord's  court.      Cro.  Eliz.  41.      i  Hawk. 

P.  C.  ^sS: 

On  indidlment  of  forcible  entry,  execution  may  be 
hindered  by  traverfing  the  force,  or  by  pleading  poflefllon 
of  three  years.     Ld.  Raym.  440. 

Inquifition  of  forcible  entry  quafhed,  for  not  direiftly 
charging  a  difTeifin,  i^c.     Ld.  Raym.  610. 
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On  a  plea  of  three  years  pofTefTion  to  an  inquifition  of 
forcible  entry  removed  by  certiorari,  the  defendant,  if 
it  be  found  againft  him,  fhall  pay  cofts.  Ld.  Raym. 
1036. 

Mittimus  for  a  forcible  det.Tiner,  on  fiaf.  15  Ric.  2.  c.  2. 

■  efq;  ove  of  the  jujlices  of  our  So- 

vereign Lord  the  King's  Majejly  ojjigmd 
to  keep  the  peace  within  the  faid  county  of  «•  and  alfo 

to  hear  and  determine  divers  felonies,  trefpoffes,  and  other 
mijdcmeanors  in  the  faid  county  committed;   To  the  keeper  of 

his  Majejly' s  gaol,  at —  in  the  [aid  county,  and  to  his 

deputy  and  deputies  the-e,  and  to  every  of  them,  greeting. 
IP'hereas  upon  complaint  made  unto  me  this  prefent  day,  by 
1 of  in  the  faid  county,  yeoman,  I  went  im- 
mediately to  the  dwelling  houfe  of  the  faid  — — —  at  — — 

aforefaid  in  the  faid  county,    and   there  found   

late  of  ■  labourer, late  of  the  fame,  — 

and late  of forcibly  with  Jlrong  and  armed 

power  holding  the  faid  houfe,  againft  the  peace  of  our  faid 
Lord  the  King,  and  agairiji  the  form  of  the  ftatute  in  Juch 
cafe  made  and  provided :    Therefore  I  fend  yeu,    by    the 

bringers  hereof,   the  bodies  of  the  faid ,    . , 

and ,  conviSied  of  the  faid  forcible  holding.  Com- 
manding you  in  his  faid  Majefly's  name  to  receive  them  into 
your  faid  gaol,  and  there  fafely  to  keep  them,  and  every  of 
them  refpc^ively,  until  they  fliail  have  refpeSiively  paid  the 
Jeveral  fum  often  pounds  of  good  and  lazvful  money  of  Great 
Britain,  to  our  faid  Sovereign  Lord  the  King,  which  1  have 
Jet  and  impofed  upon  every  of  them  feparately,  for  a  fine  and 
ranjomfor  their  faid  trefpaffes  refpeiiively.  Herein  fail  not, 
at  the  peril  tk.it  may  follow  thereof  Given  at  ■ 
aforefaid  in  tie  county  aforefaid,  under  my  hand  and  feal 

the  — —  day  of in  the year  of  the  reign  of 

our  faid  Sovereign  Lord  King  George  the  Third. 

Record  of  a  forcible  detainer  upon  view ;  from 
Lord  Raymond's  Reports  15  15. 

Kent,  \  T^  E  it  remembrcd,  that  on  the  15th  day  of  Sep- 
ta wit.  S-LJ  tember  in  the  firji  yea,  of  the  reign  of  our 
Sovereign  Lord  George  the  Second,  of  Great  Britain, 
France  and  Ireland  King,  Defender  of  the  faith,  and 
fo  forth,  at  Beckenham  in  the  county  of  Kent  afot  laid, 
Eliz.  El  well  complained  to  us  E.  B.  P.  B.  and  W..P. 
three  of  the  jujlices  of  our  faid  Lord  the  King  afftgned  to 
keep  the  peace  in  the  faid  county,  and  alfo  to  hear  and  de- 
termine divers  felonies,  trefpaffes,  and  other  mifdemeanort 
in  the  faid  county  committed,  that  Sir  Edm.  Elwell,  late 
of  London,  Bart.  J.  B.  and  D.  M.  into  the  meffuage  of 
her  the  faid  E.  E.  being  the  manfion-houfe  of  her  the  faid 
E.  E.  called  Langley-houfe,  fituaie  within  the  parift}  of 
Beckenham  aforefaid,  did  enter,  and  her  the  faid  E.  E. 
out  of  the  mejfuage  aforefaid,  whereof  the  fame  E.  E,  at  the 
time  of  the  entry  afrejaid,  was  feifed  as  of  the  freehold  of 
her  the  faid  E.  E.  for  the  term  of  her  life,  unlawfully 
ejeiled,  expelled  and  amoved,  and  the  faid  meffuage  from 
her  the  faid  E.  E.  unlawfully  with  Jh  ong  hand  and  armed 
power  do  yet  hold,  and  from  her  detain,  againft  the  form 
of  the  Jiatute  in  fuch  cafe  made  and  provided ;  whereupon 
the  fame  E.  E.  then,  to  wit,  on  the  faid  i^th  day  of  Sep- 
tember, at  the  parifl)  of  B.  aforefaid.  prayeth  of  us  fo  as 
aforefaid  being  jujlices,  to  her  in  this  behaf  that  a  due 
remedy  be  provided  according  to  the  form  of  tbf  ftatute  afcre- 
faid  :  IVhich  complaint  and  prayer  by  us  the  <jfo,  efaid  juftices 
being  heard,  we  the  aforefaid  E.  B.  baronet,  P.  B.  and 
W.  P.  efquires,  juftices  aforefaid,  to  the  rr^JJuage  aforefaid 
pe^fonally  have  come,  and  do  then  and  Here  find  and  fee 
the  nforefaid  Edm.  E.  J  B.  and  O.  M.  the  aforefaid 
mejfuage  with  force  and  arms,  unlaw-  >■,  with  J tr ong  hand 
and  armed  power  detaining,  againft  ■.  form  of  the  ftatute 
in  fuch  cafe  made  ani  provided,  at,  -  ling  as  fhe  the  laid 
E.  E.  fo  as  is  aforefaid  hath  unto  is  complained:  There- 
fore it  is  coyfidered  by  us  the  aforefaid  jujtues,  that  the 
aforefaid  Eamund  Elwell,  J.  -ph  Biliier,  and  Daniel 
Monty,  of  the  detaining  aforejuid  with  ftrong  hand,  by  our 
own  proper  view  then  and  ihtre  as  is  aforefaid  had,  art 
'^  fonviiled. 
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conv'iP.ci,  and  every  of  them  is  conviSied  according  to  the 
form  of  the  ftatuie  aforefaid ;  whereupon  -we  the  jufticei 
aforefaid,  upon  every  of  the  aforefaid  Ed.  E.  J.  B.  and 
D.  M.  do  fet  and  impofe  fcverolly  a  fine  of  ten  pounds  of 
good  and  lawful  money  of  Great  Briiain,  to  be  paid  by  them 
and  every  of  them  feverally  to  our  faid  Sovereign  Lord  the 
King,  for  the  jaid  offences ;  and  do  caufe  them  and  every  of 
them  then  and  there  to  be  arrejied ;  and  the  fame  Ed.  E. 
J.  B.  and  D.  M.  being  conviited,  and  every  of  them  being 
coKvieied  upon  our  own  proper  view,  of  the  detaining  afore- 
faid with  firong  hand  as  is  aforefaid,  by  us  the  aforefaid 
jujtices  are  committed,  and  every  of  them  is  committed  to 
the  gad  of  our  faid  Lord  the  King  at  Maidftone  in  the 
county  of  Kent  aforefaid,  there  to  abide  refpeBively,  until 
they  Jhall  have  paid  their  faid  feveral  fines  refpiSlively,  to 
our  jaid  Lord  the  King,  for  their  refpeiiive  offences  aforefaid. 
Concerning  which  the  premiffes  aforefaid  we  do  make  this  our 
record.  In  witnefs  whereof  we  the  aforefaid  E.  B.  baronet, 
P.  B.  and  W.  P.  efquires,  the  juftices  aforefaid,  to  this 
record  our  hands  and  feals  do  fet,  at  the  parifh  of  B.  afore- 
faid, in  the  county  e/"  Kent  aforefaid,  on  the  l$th  day  of 
September  in  the  fir  ft  year  aforefaid  of  the  reign  of  our  faid 
Sovereign  Lord  the  now  King. 

E.  Bellenfon, 
P.  Burrel, 
W.  Paflenger. 

Indiftment   for   a  forcible  entry  and  detainer  at  Com- 
mon law. 

Middlefex  5  IT  "  ^-  ■'"''''"  "-^  "'"'  ^'"'^  *^^  ^'"^  "^°" 
'  I     JL      their   oath  prefent,  that 


late 


"f 


in   the  county  aforejaid,    gentleman,  and  ■ 


late  of  the  fame,  yeoman,  together  with  divers  other  male- 
faSiors  and  diflurbers  of  the  peace  of  our  faid  Lord  the  King 
(zvhofe  names  to  the  jurors  aforejaid  are  yet  unknown)  on 

the   day  of  in   the  year  of  the 

reign  of ,  with  force  and  arms,  at ■  afore- 
faid, in  the  county  aforefaid,  unlawfully  and  injurioufiy  did 
enter  into  a  certain  barn  and  a  certain  orchard,  then  and 

there  being  in  the  pofjeffion  of  one  ,   and  that  the 

faid and ,  together  with  the  faid  other  ma- 

lefaEiors,  then  and  there  with  force  and  arms    unlawfully 

and  injurioufiy  did  expel,  amove,  and  put  out  the  faid 

from   the  pofj'effton  of  the  faid  barn  and  orchard,  and  the 

faid jo  as  aforefaid  expelled,  amoved,  and  put  out 

from  the  pojfeffion  of  the  faid  barn  and  orchard,  then  and 
there  with  jorce  and  arms  unlawfully  and  injurioufiy  did 
keep  out,  and  Jiill  do  keep  out,  to  the  great  damage  of  him 

the  Jdtd ,  and  againjl  the  peace  of  our  faid  Lord 

the  King,  his  crown  ad  dignity. 

Indiflment  on  the  ftatute. 


.,.,,,,       J  '  i  ^  H  E  iurors  of  our  Lord  the  King  upon 
M.ddlefex.{     I      their  oath  picfeni,  that 


late 


ef  the  parijh  of 

an  the  -^— —  day  of 

reign  of  • 


in  the  county  aforefaid,  gentleman, 
in   the year  of  the 


was  pojfiffed  of  a  certain  mejfuage,  with 


the  appurtenances,  ftluate,    lying  and  being  in 

the  parijh  aforefaid  in  the  county  aforefaid,  for  a   certain 

term   of  years,    then  and  Jlill  to  come  and  unexpired,  and 

being  fo    poffffed  thereof,  one ,  late  of in 

the  faid  county,  yeoman,  afterwards  to  wit,  the  faid 

day  of in  the  year  aforefaid,  into  the  fame  mef- 


fuage,  with  the  appurtenances  aforefaid,  in 


afore- 


faid in  the  parijh  and  county  aforefaid,  with  force  and 
arms,  and  with  Jlrong  hand  unlawfully  did  enter,  and  the 
faid from  the  peaceable  poffeffion  of  the  faid  mej- 
fuage, with  the  appurtenances  aforejaid,  then  and  there  with 
force  and  arms,  and  luith  Jirong  hand,  unlawfully  did  expel 
and  put  out,  and  the  faid from  the  poffeffion  there- 
of, fo  as  aforefaid,  with  force  and  arms,  and  with  Jirong 

hand,  being  unlawfully  expelled  and  put  out,  the  faid 

him  the  faid  <   from    the  aforefaid day  of 

— ^—  in  the  year  aforefaid,  until  the  day  of  taking  this 
inqui/ition,  from  the  poffeffion  of  the  faid  meffuage,  with 
the  appurtenances  aforefaid,  with  force  and  arms,  and  with 
firong  hand,  unlawfully  and  injurioufiy  then  and  there  did 
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keep  out,  and  Jiill  doth  keep  out,   to  the  great  damage  of  the 

faid ,   ogainji  the  peace  of  our  jaid  Lord  the  King, 

and  againjl  the  form  of  the  jlatuies  in  that  cafe  made  and 
provided. 

The  inquifuion,  indiflment,  or  finding  of  the  jury. 

Middlefex.  \     A  ^ _'«?&////'««  for  our  Sovereign  Lord  the 
'  I   f\.  King,     indented  and   taken   at  ■' 

in   the  faid  county,  the  — — —  day  of in   the ■ 

year  of  the  reign  of ,   by  the  oaths  of ,  good 


and  lawful  men  of  the  jaid  county,  before 


efquire. 


one  of  the  jujlices  of  our  jaid  Lord  the  King  affigned  to 
keep  the  peace  in  the  jaid  county,  and  aljo  to  hear  and  de- 
termine divers  felonies,  trefptijjes  and  other  rmjdemeanors 
in    the  fame   county    committed,     who  fay   upon   their  oaths 

aforefaid,  that oj'  aforejaid,  yeoman,  long 

fince  lazvfully  and  peaceably  was  jeijed  in  his  demejne  as  of 
jee  [it  It  is  not  trecb.old,   then  (ay,  pcfleireiij  of  and  in  one 

meffuage,  with  the  appurtenances,  in  aforefaid  in 

the  county  ajorejaid,  and  his  jaid  poffeffion  [and  jeijin^  fa 
continued  until  -»  late  of  •,  yeoman,  . 

late   of  the  fame,  yeoman,  and late  of  the  fame, 

yeoman,  and  other  malefailors  unknown,    the  • day  of 


now  laff  paji,  with  Jirong  hand  and  armed  power, 
into  the  meffuage  ajorejaid,  with  the  appurtenances  ajore- 
jaid, did  enter,  and  him  the  jaid thereof  diffeifed, 

and  with  Jirong  hand  expelled ;  and  him  the  jaid  • 
jo  dijj'eijed  and  expelled  from   the  Joid  meffuage,  with   the 

appurtenances  iijoi  ejaid,  jrom  the  jaid  day  of 

until  the  day  of  the  taking  of  this  inquifition,  with  like  Jirong 
hand  and  armed  power  <lid  keep  out,  and  do  yet  keep  out,  to 
the  gri'Jt  dijiurbance  of  the  peace  of  our  jaid  Lord  the  King, 
and  againjt  the  form  oj  the  Jiatute  in  juch  cafe  made  and 
provided. 

IVt  whofe  names  are  hereunto  fet  being  the  jurors  above- 
fiid,  do  upon  the  evidence  noiu  produced  before  tes  find  the 
inquifition  aforefaid  true. 

A.  B. 

C.  D.  (^c. 


Warrant  to  the  fherifF  for  reftitution. 


Middlefex. 


,  efquire,  one  of  the  jujlices  of  our 

Sovereign  Lord  the  King  affigned  to  keep  the 
peace  in  the  jaid  county,  and  aljo  to  hear  and  determine  di- 
vers felonies,  trefpajjes,  and  other  mijdemeanors  in  the  jaid 
county  committed;  ''lo  the  fl^eriff  of  the  jaid  county,  greeting. 
Whereas  by  an  inquifition  taken  bejore  me  the  jujiice  afore- 
faid, at in  the  jaid  county  aforefaid,  on  this  pre- 

jent day  of in   the  •  year   of  the 

reign  of  ■  ,  upon  the  oaths  of ,  and  by  virtue 

of  the  Jiatutes  made  and  provided  in   cafes   of  forcible  entry 
and  detainer,   it  is  found,   that  ,   late  of  , 

yeoman,  and ,  late  of ,  yeoman,  on  the 

day  of ,   now  loji  paji,  into  a  certain  mejfuage,  with 

the  appurtenances,     of of  •  aforejaid  in  the 

county  aforejaid,  gentleman,  fituate,  lying  and  being  at  ■ 

aforefaid  in  the  county  aforejaid,  with  force  and  arms  did 

enter,    and  him  the  faid thereof  then  with  Jirong 

hand  did  diffeije  and  drive  out,  and  him  the  faid  ■ 


thus  driven  out  from  the  aforefaid  meffuage,  with  the 
appurtenances,  from  the  day  of afore- 
faid, to  this  prefent  day  of  the  taking  of  the  faid 
inquifition,  with  Jirong  hand  and  armed  force  did  keep 
out,  and  do  yet  keep  out,  as  by  the  inquifition  aforefaid  more 
fully  appeareth  of  record :  Therefore,  on  the  behalf  of  our 
faid  Sovereign  Lord  the  King,  I  charge  and  command  you, 
that  taking  with  you  the  power  of  the  county  (if  it  be  need- 
ful) you  go  to  the  faid  meffuage,  and  other  the  premiffes, 
and  the  jame  with  the  appurtenances  you  cauje  to  be  rejeijed, 

and  that  you  cauje  the  jaid to  be  reffored,  and  put 

into  his  full  poffeffion  thereof,  according  as  he,  before  the 
entry  aforefaid,  was  jeijed,  according  to  the  form  of  the 
faid  Jiatute  :  And  this  you  Jhall  in  no  wij'e  omit,  on  the 
penalty  thereon  incumbent.     Given  under  my  hand  and  feal 

at  in  the  faid  county,    the  ——  day  of — 

in  the year  of  the  reign  of . 

Precept 


FOR 


Precept  to  the  ftierifF  to  return  a  jury. 

f  ,  efquire,  one   of  the  juJiUes  of  our 

Middlefex.  I  j^^^j  ^j^^  jr-^^^  ajpsried  to  keep  the  peace  in 
the  faid  county,  and  alfo  to  hear  and  determine  divers  felo- 
nies, trefpaffes,  /ind  other  mifdcmeanors  in  the  fiiid  county 
committed  ;  To  the  Jherif  of  the  faid  county,  greeting.  On 
behalf  of  our  faid  Lord  the  King,  I  command  you,  that  you 

caufe   to  come  before  me  at  in  the  county  aforejaid, 

g„   the  day  of >  next   enfuing,  twenty-four 

fufficient  and  indifferent  men  of  the  neighbourhood  of ■ 

aforefaid  in  the  county  aforefaid,  every  of  whom  Jhall  have 
lands  or  tenements  of  forty  {hiliings  yearly  at  the  leaji,  above 
reprizes,  to  inquire  upon  their  oaths  for  our  faid  Lord  the 
King,  of  a  certain  entry  made  with  Jirong   hand  (as   it  is 

faid)  into  the  meffuage  of  one at  —  aforefaid 

in  the  county  aforefaid,  againj}  the  form  of  the  Jiatute  in 
fuch  cafe  made  and  provided.  And  you  are  to  return  upon 
every  of  the  jurors  by  yw  in  this  behalf  to  he  impanelled, 
twenty  Jhiliings  of  ijfues  at  the  aforefaid  day.  And  have 
then  there  this  precept  ;  and  this  you  Jhall  in  no  wife  omit 
upon  the  peril  that  flmll  thereof  enfue.      Ifitnefs    the  faid 

, at  ■■  in  the  county  aforefaid,   the day 

ef ■  in  the  year  of  the  reign  of , 

The  jurors  oath. 

YO  U  /hall  true  inquiry  and  prefentment   make   of  all 
fuch  things  as  Jhall  come  before  you,  concerning  a  Jor- 
cible   entry  [or   detainer]  faid  to  have  been  lately  committed 

in   the  dwelling- houfe  of  ,    yeoman,  at  in 

this  county  ;  you  Jhall  fpare  no  one  Jor  favour  or  affection, 
nor  grieve  any  one  for  hatred  or  ill-will,  hut  proceed  herein 
according  to  the  befl  of  your  knowledge,  and  according  to  the 
evidence  that  Jhall  be  given  you. 

So  help  you  God. 


The  oath   that 


■  your  foreman  hath  taken  on  his 


fart,  you  and  every  of  you  Jhall  truly  ohferve  and  keep  on 
your  parts. 

So  help  you  God. 

i^o^rible  marctaje.    See  s^arttage. 

^O^Da,  A  ford  or  fliallow,  made  by  damming  or 
perjfiing;  up  the  water Non  liceat  alicui  de  catero  fa- 
cere  dammas  aut  fordas,  ant  alia  impedimenta  in  aliquibus 
iaudeis,  waterganglis,  Joffatis  five  aquagiis  communibus  in 
marifco  preediSlo.     Ofdmatio  MonaIt.;rii  Rameficnfis,  p. 

69-.  .  . 

^OjOallS,  from  the  Sax.  ford,  i.  e.  a  river,  vadum 
Jive  tidjccEtum.  'Tis  mentioned  in  the  Monajiicon.  i 
torn.  pag.  657.  Et  tendit  ufque  ad  magnam  aquam  de  Ayre, 
is"  fordales  ejufdem  prati,  i^c. 

^0}1iO\,  JfojBalia,  A  butt  or  headland,  (hooting  up- 
on other  bounds.      Ccwell,  edit.  I'J'i-'J. 

JFo?Ct?)fayUITl  (ixom  tie  Sax.  fore,  ante,  and  ceapan, 

nundinari,  emcre)  Pras  emption. Et  non  licebat  iis  ali- 

quod  forecheapum  facere  burghmannis,  cs"  dare  theolonium 
fuum.  Chron.  Br('mpton.  Col.  897,  898.  De  Nave 
Negotiali,  &  LL.  JEihtheA],  c.  73. 

5fO?tIofCD,  Barred,  (hut  out,  or  excluded  for  ever  ;  as 
the  barring  the  equity  of  redemption  on  mortgages,  is'c. 
2  part.   Injl.  fol.  298.      33  Hen.   8.   c.  39. 

iro^crlofurc  of  mo^tgagcis.    See  ^o^tgage. 

^OltgOCtS,  Weie  purve)0rs  otherwife  called,  going 
before  the  King  in  progrefs,  to  provide  for  him.      36  Ed. 

3-  ^-  5-. 

JfO^Ciglt,  (Fr.  forain,  Lat.  forlnfecus,  extraneus) 
Strange,  outlandifh,  or  of  another  country,  and  in  our 
law  is  ufed  adjeilively,  being  joined  with  divers  fubftan- 
tives  in  feveral  fenfes.      Kitcb.  126. 

irO?Cign  attftoCC,  is  fuch  an  anfwer  as  is  not  triable 
rn  the  county  where  it  is  made.      15  H.  6.   cap.  5. 

irO^ign  attarljmCKt,  Is  an  attachment  of  a  foreigner's 
gnods  found  within  a  liberty,  or  a  city,  for  the  fatisfac- 
tion  of  fome  citizens  to  whom  the  foreigner  is  indebted. 
At  Lemjler  (anciently  Leaminjire)  there  is  the  borough  and 
the  foreign;  which  laft  is  within  the  jurifdi£lion  of  the 


FOR 

manor,  but  not  within  ihe  bailiff  of  the  borough's  liber- 
ty. So  foreign  court  of  the  htin<ur  of  Gloucrjler.  CVamU 
8  E.  2.  m.  25.  Foreign  bought,  and  foreign  fold,  is  a 
cuftom  within  the  city  of  London,  whici.  being  found  pre- 
judicial to  the  fellers  of  cattle  in  Smithfeld,  it  was  en- 
a<ned  22  ^  23  Car.  2.  that  as  well  foreigners  as  freemen 
may  buy  and  fell  any  cattle  there.      Cowell,  edit.    '727. 

See  5!ttafJ)ment. 

irO^Ctgn  rourtS.  Decrees,  judgments,  &c.  there, 
how  far  binding  or  regarded  here.  The  (hip  being  un- 
laden at  Barcelona,  where  the  freight  was  payable  by  the 
charter-party,  the  fa£lor  refuling  to  pay  the  freight,  the 
mafter  of  the  (hip  litigated  there  in  the  Admiralty  for 
it ;  and  the  caufe  was  heard,  and  judgment  there  given, 
that  the  mafter  fhould  have  his  freight,  but  that  (he  da- 
mages the  goods  had  fuflained  in  the  voyage,  by  reafon 
of  the  deviation,  (hould  be  dedufled,  and  the  account 
transferred  to  the  deliquidatots,  (who  are  in  the  nature 
of  our  mafters  in  Chanceryj  to  take  the  account,  and 
the  money  ordered  to  be  brought  into  court ;  but  the 
fa£tor  had  appealed  to  a  higher  court  there.  Lord  Chan- 
cellor declared,  that  he  would  not  flight  their  proceedings 
beyond  fea  ;  and  if  in  this  cafe  the  damages  had  been 
there  afcertained,  or  a  peremptory  fentence  given,  the 
fame  (hould  have  been  conclufive  to  all  parties  :  But  it 
appearing,  the  fa£tor  was  a  native  of  that  place,  and 
therefore,  in  all  probabilitv,  might  again  prevail  ;  and 
defendant  being  willing  to  defift  his  fuit  there,  his  lord- 
(hip  direfli'd  a  trial  here  by  jury,  toafcertain  the  damages 
fuftained  by  the  deviation.  AJich.  1681.  Fern.  21. 
See  2  Chanc.  Ca.  238. 

Dilcharge  by  a  foreign  jurifdirSion  from  a  bill  of  ex- 
change drawn  there,  is  a  good  defence  in  an  arSion 
brought  on  the  fame  bill   here.     Str.  733. 

Sentence  of  a  foreign  admiralty  condemning  a  fliip  as 
infuificient,  not  to  be  read  on  trial  of  an  ifTue  joined  on 
that  fad.      Stran.  1078. 

Special  bail  (hall  not  be  given  on  a  recovery  in  a 
foreign  court.      Stran.  1243. 

JrO^CtgltCtiS,  Though  made  denizens  or  naturalized 
here,  are  difabled  to  bear  offices  in  the  government,  to 
be  of  the  privy  council,  members  of  parliament,  i3c,  by 
the  a£ts  of  fettlement  of  the  crown.  12  Will.  3.  c.  2. 
I  Geo.  I.  f.  4. 

ifO^etgn  hingllOm,  is  a  kingdom  under  the  domi- 
nion of  a  foieign  prince;  fo  that  Ireland,  or  any  other 
place,  fubjeft  to  the  crown  of  England,  cannot  with  us 
be  called  foreign  ;  though  to  fome  purpofes  they  are  dif- 
tinft  from,  the  realm  of  England.  If  two  of  the  King's 
fubjetSs  fight  in  a  foreign  kingdom,  and  one  of  them  is 
killed,  it  cannot  be  tried  here  by  the  Common  law  ;  but 
it  may  be  tried  and  determined  by  theconffableand  marfhal, 
according  to  the  Civil  law  ;  or  the  hO.  may  be  examined 
by  the  privy  council,  and  tried  by  commiflioners  ap- 
pointed by  the  King  in  any  county  of  England,  by 
ftatute.  3  Inji.  40.  33  H.  8.  One  Hutchinfon  killed 
Mr.  Colfon  abroad  in  Portugal,  for  which  he  was  tried 
there,  and  acquitted,  the  exemplification  of  which  ac- 
quittal he  produced  under  the  Great  feal  of  that  king- 
dom ;  and  the  King  being  willing  he  (hould  be  tried 
here,  referred  it  to  the  judges,  who  all  agreed,  that  the 
party  being  already  acquitted  by  the  laws  of  Portugal, 
could  not  be  tried  again  for  the  fame  fafl  here.  3  Keh, 
785.  If  a  ftranger  of  Holland,  or  any  foreign  king- 
dom, buys  goods  at  London,  and  gives  a  note  under  his 
hand  for  pa)ment,  and  then  goes  away  privately  into 
Holland ;  the  feller  may  have  a  certificate  from  the  Lord 
Mayor,  on  proof  of  fale  and  delivery  of  the  goods  ; 
upon  which  the  people  of  Holland  will  execute  a  legal 
procefs  on  the  party.  4  /«/?.  38.  Alfo  at  the  inflance 
of  an  ambafTador  or  conful,  fuch  a  perfon  of  England, 
or  any  criminal  againfl  the  laws  here,  may  be  fent  from 
a  foreign  kingdom  hither.  Where  bond  is  given,  or 
contraft  made  in  a  foreign  kingdom,  it  may  be  tried  in 
the  King's  Bench.     Hob.  11.      2  Buljl.  322. 

^OjdglX  lanDlS.  Judgments,  bfc.  of  things  done  there. 
A.  was  lued  in  the  Admiralty  upcn  an  obligation  fup- 
pofed  to  be  made  and  delivered  in  France,  and  now  he 
prayed  a  prohibition.  Per  cur' :  Such  a  bond  may  be  fued 

here 


FOR 

here  in  B.  R.  but  being  begun  in  the  Admiralty,  we 
cnnnot  prohibit  them,  becaufe  perhaps  the  witnefles  of 
the  plaintiff  are  beyond  Tea,  which  may  be  examined 
there  but  not  here.      3  Le.  232.     Mich.   31  El.   B.  R. 

J^O^etgn  IaU)0  aitti  CUttomSi,  How  far  regarded  here. 
On  a  mari  iage  of  two  French  people  in  Franc/:,  the  con- 
tract was,  that  the  hufband,  furviving;  the  wife,  fhoult^ 
have  two-thirds  of  her  fortune  for  life,  (whereas  by  the 
cuftom  of  Paris,  where  they  married,  the  hufband  fur- 
viving  is  to  have  but  a  moiety)  and  300  livres  in  the 
firft  place  by  way  of  prefent,  and  that  the  reft  (hould  go 
according  to  the  cuftom  of  Paris.  Afterwards  they  fled 
hither  fiom  the  perfecution,  and  feveral  years  after  the 
wife  died.  Her  relations  brought  a  bill  for  an  account 
of  the  eftate,  and  to  have  the  benefit  of  the  contradl. 
It  was  objefted,  that  they  could  not  bring  over  the  French 
law  hither,  but  muft  now  be  governed  by  the  laws  of 
England;  the  hufband  furviving  is  intitled  to  all  the 
wife's  perfonalty,  or  that  at  leaft  there  was  no  colour  to 
carry  it  further  than  the  fum  flipulated  in  the  contra£t, 
and  not  to  that  which  was  left  to  go  according  to  the 
cuftom  of  Paris,  which  is  only  a  local  law,  and  fo  could 
have  no  benefit  of  it  here.  It  was  anfwered,  that  mar- 
riage-contrafls  are  to  be  fupported  in  all  countries,  with- 
out regard  to  the  place  where  made,  and  that  this  con- 
traft  extended  to  the  whole  fortune  of  the  wife,  and  not 
only  to  the  particulars  mentioned,  and  the  faying  that 
the  reft  (hould  go  according  to  the  cuftom  of  Paris,  is 
as  much  as  if  the  cuftom  had  been  recited  at  large,  and 
that  the  fortune  fhould  go  fo.  Lord  Keeper  decreed 
relief  only  as  to  the  fum  ftipulated  ;  but  on  appeal  to  the 
Lords,  they  had  relief  for  the  whole.  Chanc.  Prec.  207. 
Mich.  1702.  S.  C.  cited  in  a  cafe  of  marriage  articles 
made  in  Holland,  and  that  by  the  law  of  Holland,  mar- 
riage-articles take  place  of  any  other  debts,  and  it  was 
infifted,  that  therefore  they  fhould  be  conftrued  here  ac- 
cording to  the  law  of  Holland,  wl  ere  they  appeared  to 
have  been  made.  But  it  was  anfwered,  and  fo  ruled, 
that  it  ought  to  have  been  proved  in  this  cafe,  what  is  the 
law  of  Holland,  as  in  the  above  cafe  it  was  proved,  what 
was  the  law  of  France;  without  which  proofs,  our  courts 
cannot  take  notice  of  foreign  laws.  Wms\  Rep,  Pafch. 
17  18.   Freemoult  \.  Dedire. 

The  plaintiffs  being  creditors  of  Colley,  preferred  their 
bill  againft  the  defendant,  being  all  foreigners,  but  ihe 
goods  were  pafTed  over  into  England,  into  merchants  hands 
by  Colley;  and  this  court  taking  notice,  in  refpedl  of  the 
different  computation  of  the  realm,  firll,  to  be  paid  at  the 
feaft  of  the  Three  King's  Heads ;  fecondly,  becaufe  the  bill 
was  not  fealed  ;  thirdly,  becaufe  the  debt  grew  in  France, 
and  he  came  over  hither  to  keep  his  body  from  arrefts, 
the  court  decreed  the  debts,  and  caufed  a  decree  to  be 
drawn  up  pro  confejpi,  becaufe  the  defendant  would  not 
anfwer,  and  fequeftred  monies  in  other  men's  hands,  to 
pay  the  debts,  altho'  they  were  paffed  over  to  others  to 
the  ufe  of  an  infant.  Toth.  131,  132.  cites  8  'Jac.  Sere 
t5f  Eland  v.  ColUy. 

The  plaintiff  being  a  Dutch  woman  brought  4CO0/. 
portion  to  her  hufband,  who  agreed  with  her  before  mar- 
riage, to  leave  a  complete  maintenance  for  herfelf  and 
her  children,  but  not  exprefTing  what;  the  marriage  took 
effect,  but  he  declining  in  eftate,  her  friends  called  on 
him,  and  he  thereupon  affigned  certain  bond?,  wherein 
M.  was  bound  to  him,  and  a  letter  of  attorney  was  made 
after  to  S.  to  receive  the  money  upon  the  bonds,  who  re- 
ceived the  money  of  him  ;  the  bill  was  to  have  the  mo- 
ney from  M.  and  S. — M.  by  plea  fets  forth  the  payment 
to  S.  and  that  he  had  no  notice  of  the  affignment  of  the 
bondf.  And  this  was  allowed  a  good  plea  for  M.  But 
S.  pleaded  a  letter  of  attorney,  and  payment  to  him  on 
good  confideration,  but  did  not  deny  notice;  and  there- 
fore his  plea  was  difallowed,  and  the  agreement  and  af- 
fignment of  the  debt  in  Holland,  where  fucn  agreement 
between  hufband  and  wife,  and  fuch  affignment  of  bonds 
are  good,  they  are  to  be  allowed  here.  By  the  Lord 
Keeper.  Chan.  Cafes  232.  Trin.  26  Car.  2.  JJljcomb'^ 
cafe. 

Jf&JCtfftt  monep.     When  one  demands  foreign  coin 
in  fpecie,  the  writ  ought  to  be  in  the  detinet  only ;   but 
2 
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when  the  value  of  it  in  EngUJ})  filver  is  demanded,  it  may 
be  in  the  debet  and  detinet.  Per  Counfcl  ;  to  which  HJt 
and  Eyre  J.  feemed  to  agree,  that  by  Eyre  [.  Guincis 
are  as  foreign  coin.  Lut-ai.  488.  Alich.  5  //C  is"  M.  in 
cafe  of  Pope  v.  St.  Leger.  Jo.  6g.  Pafch.  i  Car.  B.  R. 
IVard  V.  Kcdgrcve  al'  Kedgerow.  It  ought  to  be  in  tlie 
detinet  only,  and  they  may  count  of  the  value.  Per  HJt 
Ch.  J.  Skin.  573.  Per  Holt  Ch.  J.  They  muft  demand 
EngliJ}}  money,  and  not  foreign  money,  and  they  are  to 
value  it  according  to  the  value  it  bears  here  in  i.ngland; 
but  if  a  man  will  brir.g  an  aflion  for  foreign  money,  it 
muft  be  detinue.      12  Adod.  541. 

i?0?eigil  OpyofeC  or  appofCC,  (Forinfecarum  oppo/ilor,) 
Is  an  officer  in  the  Exchequer,  to  whom  all  fheriffs,  after 
they  are  appofed  of  their  fums  out  of  the  Pipe  office,  do 
repair  to  be  appofed  by  him  of  their  Green  wax.  He  ex- 
amines the  fheriff's  eftreats  with  the  record,  and  appofetb 
the  flierift',  what  he  fays  to  every  particular  fum  therein. 
PraStice  of  the  Exchequer,  fol.  87.     See  4  Iifi.  fol.  107. 

i?0?Ctgn  lllantattOtliS.  A  writ  of  error  lies  here  upon 
any  of  their  judgments  in  Barbadoes,  viz.  in  any  domi- 
nions belonging  to  England.  Faugh.  402,  in  cafe  of 
Procefs  into  Wales. 

In  Barbadoes  they  have  laws  different  from,  ours,  as 
that  a  deed  fhall  bind  a  feme  covert,  ^c.  %  Mod.  46. 
Trin.  37  Car.  2.  C.  B.  Arg.  in  cafe  oi  Daives  v.  Pindar. 
An  appeal  lies  from  thofe  lands  to  the  King  and  Coun- 
cil here,  but  that  is  by  conftitutions  of  their  own.  Arg. 
Mod.  46.   in  cafe  of  Dazues  v.  Pindar. 

The  King  conftituted  a  governor  and  council  of  itate 
of  Barbadoes.  In  an  adlion  of  falfe  imprifonmtnt  brought 
againft  the  governor  for  imprifoning  the  plaintiff  by  order 
of  the  Council,  Judgment  was  given  for  the  plaintiff  in 
B.R.  Hill.  -ijac.  2.  2  Mod.  159,  TVitham  v.  Button. 
But  in  a  writ  of  error  in  the  Houfe  of  Lords,  it  was 
argued,  that  tho'  it  did  not  appear,  that  the  Kinir  gave 
any  authority  to  the  Governor  and  Council  to  commit, 
yet  it  is  incident  to  their  authority  as  being  a  Council  of 
State;  the  Council  heie  in  England  commit  no  otherwife. 
And  where  the  commitment  is  not  authorifed  bv  law, 
the  King's  parent  gives  no  power  for  it.  But  the  go- 
vernment muft  be  very  weak,  where  the  Council  of  State 
cannot  commit  a  delinquent,  fo  as  to  be  forthcoming  to 
another  court  that  can  punifh  his  delinquency.  And 
therefore  prayed  that  the  judgment  fhould  be  reverfed, 
and  the  fame  was  accoidingly  reverfed.     Pari.  Caf.  34. 

Thefe  plantations  are  parcel  of  the  realm,  as  county 
palatines  are;  their  rights  and  intereft  are  every  day  de- 
termined in  Chancery  here,  only  that  for  neceffity  and 
encouragement  of  trade,  they  mtike  plantation-lands  as 
affets  in  certain  cafes  to  pay  debts ;  in  all  other  things 
they  make  rules  for  them,  according  to  the  common 
courfe  of  Englijh  equity.  Arg.  Pari.  Cafes  33.  in  cafe  of 
Button  V.  Howell,   IVitham  &  al'. 

It  was  infifted  by  Counfel,  that  by  the  cuftom  of  the 
ifland  of  Barbadoes,  a  plantation  there,  tho'  it  be  a  fee- 
fimplf  eftate,  is  in  the  fitft  place  liable  to  the  payment  of 
debts,  fo  that  the  owner  cannot,  by  his  will,  fo  devife  his 
plar. ration,  but  that  it  will  he  li/.ble  to  tlie  payment  of  his 
debtj  ;  but  iho'e  debts  muft  be  either  debts  contradled  on 
the  place,  or  ellewhere,  foj  matters  relating  to  the  plan- 
tation, id'c.  Pafch.  1687.  Fern.  R.  453.  Noel  V.  Rebin- 
fon. 

A.  recovered  a  debt  coniracfled  here  againft  an  exe- 
cutor of  an  owner  of  a  plantation  in  Barbadoes,  and 
brought  an  aiSlion  of  trover,  and  had  judgment  for  the 
fourth  part  of  a  negro.  Arg.  Pafch.  1687.  Vern.  453, 
cited  as  Serj    Maynard's  cafe. 

A  plantation  »n  Barbadoes  is  not  a  teftamentary  eflate 
by  the  laws  now  in  force.  Per  cur.  Trin.  1687.  fern. 
460.    Noel  V.    Robinfon 

In  Barbadoes,  all  freeholds  are  fubje£t  to  debts,  and 
are  eftetmed  «s  chattels  till  the  creditors  are  fatisfied,  and 
then  the  larid-  defend  to  the  heir.  4  Mod.  226.  5  ^ 
Uf  M.   B    R.   m  cale  of  Blankard  v.  Guldy. 

A  pia.  itiff  fTici  fue  in  the  Admiral  coirt,  if  he  will 
fuppole  the  cuntradt  in  Virginia.  But  if  he  fuppofes  the 
coniroft  in  England,  he  m.'y  fue  here.  But  if  part  of 
the  contrad  be  i;f re,  and  part  over  the  feu  in  f^ir^inia. 
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er  upon  the  fea,  the  Common  law  only  fliall  have  jurlf- 
di(5tion,  and  thofe  are  the  true  differences.  Per  Jones  J. 
2  Roll.  R.  492.  Hill.  22  Jac.  B.  R.  Capp's  cafe. 

The  reafon  why  an  ejeiflment  will  not  he  of  lands  in 
Jamaica,  or  any  of  the  King's  foreign  territories,  is  becaufe 
the  courts  here  cannot  command  them  to  do  execution 
there  ;  for  they  have  no  fherifFs ;  per  Twifden  J.  Vent. 
59.  Hill.  21  ^  22  Car.  2.  B.  R.  Crifp  v.  The  Mayor, 
i^c.  of  Berwick. 

The  court  cannot  judge  of  the  ufualnefs  of  covenants  of 
lands  lying  in  Jamaica,  but  they  muft  be  tried  by  a  jury. 
2  Mod.  240.   Irin.  29  Car.  2.   C,  B.  Goffe  v.  Eliin. 

Lands  lying  in  Jamaica  pafs  by  grant,  and  no  livery 
and  feifm  is  neceffary.  2  Mod.  240.  Trin.  29  Car,  2. 
C.  B.  in  cafe  of  Goffe  v.  Elkin. 

Treafon  done  in  Carolina,  in  raifing  a  rebellion  there, 
may  be  tried  in  Middle fex,  by  25  H.  8.  2.  350/,?.  358. 
Mch.  I  rV.bf  M.   The  King  v.  Speie. 

If  a  man  lives  in  New-Tori,  and  would  pafs  land  in 
England,  'tis  ufual  to  join  a  nominal  perfon  with  him  in 
the  deed,  who  acknowledges  it  here,  and  it  binds.  I 
Sali.  389.  Mich.  8  fV  3.  B.  R.  Tailor  v.  Jones. 

Laws  of  England  do  not  extend  to  Virginia,  being  a 
conquered  country  ;  their  law  is,  what  the  King  pleafes. 
Per  Holt  Ch.  J.  2  Sali.  666.  Smith  v.  Brown  and 
Cooper. 

LefTor  brought  debt  againfl  lefTee  for  rent,  upon  a  de- 
mife  of  lands  in  Jamaica,  and  laid  his  acftion  in  London  ; 
defendant  pleaded,  that  the  lands  were  in  Jamaica,  and 
that  there  are  courts  there,  i^c.  that  if  entry  and  oufter 
were  pleaded,  it  could  not  be  tried  here,  and  that  the 
right  of  plaintiff  and  defendant  depending  on  foreign 
laws,  cannot  be  given  in  evidence  liere.  And  per  cur. 
Where  an  adtion  is  local,  it  muft  be  laid  accordingly; 
therefore  if  the  lefTor  declares  on  the  privity  of  eftdte, 
and  that  lies  in  Ireland,  ^c.  the  a(Sion  muH  be  brought 
there ;  for  the  eftate  is  local,  therefore  fuch  lefTor  cannot 
maintain  debt  here,  againfl  an  afTignee  of  a  term  in  Ire- 
land;  for  the  aftion  is  founded  on  a  privity  of  eftate, 
otherwife  where  'tis  founded  on  a  privity  of  contract, 
which  is  tranfitory,  as  debt  for  rent  by  leffor  againft 
lefTee,  for  that  may  be  maintained  where  the  land  lies  not; 
and  if  a  foreign  ifTue,  which  is  local,  (hould  happen,  it 
may  be  tried  where  the  aftion  is  laid  ;  for  that  purpofe 
there  may  be  a  fuggeftion  entered  on  the  roll,  that  fuch  a 
place  in  fuch  a  county  is  next  adjacent,  and  it  may  be 
tried  here  by  a  jury  from  that  place,  according  to  the 
laws  of  that  country,  and  on  nil  debet  pleaded,  you  may 
give  the  laws  of  that  country  in  evidence.  2  Sali.  651. 
Trin.   3  Jnn.  B.  R.    Way  v.  Yally. 

If  there  be  a  new  uninhabited  country  found  out  by 
Englijh  fubjedts,  as  the  law  is  the  birth-right  of  every  fub- 
jeS,  fo  wherever  they  go,  they  carry  their  laws  with 
them,  and  therefore  fuch  new-found  country  is  to  be 
governed  by  the  laws  of  England.  2  JVms's  Rep.  75.  fays, 
it  was  faid  by  the  Mafler  of  the  Rolls,  9  Augujl  1722. 
to  have  been  fo  determined  by  the  Lords  of  the  Privy 
Council  upon  appeal. 

But  after  fuch  country  is  inhabited  by  the  Englijh,  afls 
of  parliament,  made  in  England,  will  not  bind  them 
without  naming  the  foreign  plantations.     Ibid. 

Therefore  it  has  been  determined,  that  the  flatute  of 
frauds  and  perjuries,  which  requires  three  witnefTes  to  a 
will,  and  that  thofe  fhould  fubfcribe  in  the  teftator's 
prefence,  in  cafe  of  a  devife  of  land,  does  not  bind  Bar- 
badoes.     Ibid, 

irOJEtgn  pica,  Is  a  refufal  of  the  judge,  as  incom- 
petent, becaufe  the  matter  in  queflion  is  not  within  bis 
jurifdidtion,  Kitchin,  f.  75.  4  H.  8.  cap,  2.  and  22 
Hen.  8.  c.  2.   14. 

A  foreign  plea  is,  where  the  adtion  is  carried  out  of 
the  county  where  'tis  laid,  and  is  to  be  fworn,  which  a 
plea  to  the  jurifdidtion  is  not.  Carth.  402.  Pafcb.  9 
W.  3.  B.  R.  Chomley  v.  Broom. 

Ancient  demefne,  and  all  pleas  of  privilege,  are  p'eas 
to  the  jurifdidtion,  and  not  foreign  pleas,  and  therefore 
not  to  be  fworn  to,  but  may  be  received  without  an  oath. 
jirg.  and  judgment  accordingly,  5  Mod.  335.  Choi- 
mondeley  v.  Broom, 
Vot.  11.  NO.  77. 
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By  flat.  6  Ric.  2.  c.  2.  In  writs  of  debt  and  acconnf, 
and  all  other  fuch  adtions,  if  in  pleas  upon  the  fame 
writs  it  fhall  be  declared,  that  the  contradt  was  made  in 
another  county  than  is  contained  in  the  original  writ, 
the  fame  writ  (hall  be  abated. 

Before  this  ftatute,  writ  of  debt  and  account  againft  a 
receiver,  and  fuch-like  adilons,  might  be  brought  in  any 
county,  where  the  party  might  be  heft  brouuht  in  to 
anfwer,  and  the  plaintiff  might  have  counted  of  a  con- 
tradt or  receipt,  i^c.  in  any  other  county;  becaufe  de- 
bitum  et  contraiius,  islc.  funt  nullius  loci',  7  Rep.  3,  in 
Bulwer's  cafe. 

If  it  appears  by  the  declaration,  that  the  money  was  to 
be  paid  out  of  the  jurifdidtion  of  the  court,  the  judgment 
is  not  good  ;  and  'tis  not  necefTary  to  fwear  the  plea,  if 
it  appears  on  the  obligation,  that  the  money  was  to  be 
paid  out  of  the  jurifdidfion  of  the  court,  and  he  pleads 
payment  according  to  the  condition.  But  if  one  will  not 
fwear  a  foreign  plea,  where  he  ought  to  do  it,  the  plain- 
tiff may  enter  judgment  on  a  nihil  dicit,  for  fuch  a  fo- 
reign I'lea,  not  fworn,  is  no  plea  upon  the  matter.  Sti. 
225.    Trin.  1650.   Dudeny  V.  Collier, 

A  prohibition  was  prayed  to  the  court  of  the  compter, 
to  ar.  ^dlion  of  debt  there  commenced  ;  for  that  the  de- 
fenu,int  had  pleaded  before  imparlance.  That  the  caufe  of 
adtion  did  arife  at  a  place  out  of  their  jurifdidtion,  and 
..ffered,to  have  fworn  his  plea,  and  they  refufed  to  accept 
this  plea  ;  and  a  prohibition  was  granted  ;  for  inferior 
courts  have  not  cognizance  of  tranfitory  things,  which 
arife  out  of  their  jurifdidtion,  as  F.  N.  B.  45.  is :  But 
then  'tis  not  fufficient  to  furmife  fuch  matter  for  a  pro- 
hibition, but  a  plea  to  that  effedt  muft  be  tender'd  in 
the  inferior  court,  and  that  before  any  imparlance  taken, 
(whereby  the  jurifdidtion  would  be  admitted)  and  it  mufl 
be  upon  oath;  and  then  if  refufed,  a  prohibition  fliall  be 
granted  ;  or  upon  fuch  refufal,  a  bill  of  exceptions  may 
be  made,  and  error  afligned.  Vent,  180.  Hill,  23  i3f  24 
Car.  2.   B.R.  St.  Jubin  v.  Cox. 

Debt  was  brought  in  B.  R.  on  a  bond  made  at  CheJIer, 
the  defendant  did  not  imparle  but  pleaded  by  attorney, 
that  he  is,  and  at  the  time  of  the  adtion  brought  was  an 
inhabitant,  and  notorioufly  converfant  at  Naniwich, 
within  the  county  palatine  of  Chejlcr,  and  prayed  judg- 
ment if  the  court  of  B.  R.  ought  to  hold  plea  of  this 
matter.  But  the  plaintiff,  taking  this  to  be  a  foreign 
plea,  figned  judgment,  becaufe  it  was  not  fworn  to.  And 
to  fet  afide  this  judgment,  it  was  infifted,  that  tho'  this 
is  a  plea  to  the  jurifdidtion,  yet  it  is  not  a  foreign  plea, 
and  therefore  need  not  be  fworn  to ;  and  accordingly  the 
judgment  was  fet  afide.  See  Carth.  402.  Pafch.  9  W.  3. 
B.  R.  Chumley  v,  Broorn,  and  5  Mod.  335.  Cholmondelej 
v.  Broom.,  S,  C.  and  12  Mod.  123.  Cholmondeley  v.  Broom, 
6.  C 

Debt  was  brought  in  London.  A  prohibition  was 
moved  for,  and  granted  niji,  upon  fuggeftion  that  the 
defendant  had  tendered  for  plea  below,  that  the  caufe  did 
arife  out  of  their  jurifdidtion,  and  offered  to  make  oath  of 
the  truth  of  it.  Now  it  was  (hewed,  that  he  tendered 
the  plea  after  the  court  was  up,  whereas  it  fliould  be,  in 
propria  perfona,  and  in  court.  And  tho'  an  affidavit  was 
offered  in  B.  R.  of  the  truth  of  the  plea  ;  and  one  Turner's 
cafe,  4  Jac.  2.  was  cited  out  of  Luiwich,  where  a  pro- 
hibition had  been  granted  upon  affidavit  in  B.  R.  without 
oath  below;  yet  by  three  juftices,  abfente  Holt,  the  rule 
was  difcharged.  For  in  all  pleas  that  ouft  a  court  of 
jurifdidtion,  whether  inferior  or  fuperior,  there  mufl  be 
oath,  in  that  very  court,  of  the  truth  of  the  plea. 
6  Mod.  146.  Pafch.  3  Jnn.  B.  R.   Sparis  v.  Wood. 

In  debt,  if  the  defendant  pleads  foreign  plea  in  an- 
other county  in  perfon,  he  fliall  not  be  examined ;  but  if 
it  be  by  attorney,  the  attorney  fhall  be  examined.  But 
in  this  cafe  they  ufe  to  examine  the  party  at  this  day 
without  oath.  Br.  Examination,  pi,  23.  cites  2  Ed, 
4.   10. 

If  one  be  fued  in  an  inferior  court,  for  a  matter  out 
of  the  jurifdidtion,  the  defendant  may  either  have  a  pro- 
hibition from  one  of  the  Common  law  courts,  or  may, 
if  it  happen  in  the  vacation,  and  it  happens  then,  when 
the  Chancery  only  is  open,  move  the  court  of  Chancery 
X  fw 
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for  a  prohibition  ;  but  then  it  muft  appear  upon  oath 
m^de,  tiiac  the  matter  arofe  out  of  the  jurifdiiSion,  and 
that  the  defendant  tendered  a  foreign  plea,  which  was- 
refufed.      IFnns  Rep.  476.   Trin.  1718.   Anon'. 

But  if  a  prohibition  has  been  granted  improvide,  and 
without  thefe  circumftances,  tiie  court  will  grant  a  Ju- 
perfedeas  thereto.      Ibid. 

But  if  it  (hall  appear  on  the  face  of  the  declaration, 
that  the  matter  is  out  of  the  jurifdiflion  of  tlie  court, 
then  a  prohibition  will  be  granted  without  oath  of  ha- 
vin<^  tendered  a  foreign  plea,  and  in  thefe  cafes  equity 
imitates  the  Common  law.     Ibid.  ^■j'j. 

And  in  a  late  cafe,  which  was  moved  the  laft  feal  af- 
ter Trinity  term,  where  the  court  had  granted  a  prohibi- 
tion to  an  atSion  in  the  courts  of  London^  upon  affidavit, 
that  the  matter  arofe  out  of  the  jurifdi<5lion,  it  appear- 
ing at  another  day,  that  the  defendant  had  imparled  ge- 
nerally, (which  admitted  the  jurifditSlionJ  and  fo  could 
not  afterwards  be  allowed  to  plead  a  foreign  plea,  the 
court  granted  a  fuperfedcas  to  the  writ  of  prohibitien. 
Ibid.  i,-]-].    See   12  Vin.  Abr.  tit.  Foreign  Pica. 

ifO^CigU  fcrUiCC,  is  that  whereby  a  mean  lord  holds 
over  of  another,  without  the  compafs  of  his  own  fee. 
{Broke,  tit.  Tenures,  f.  28,  95,  251.  num.  1 2  b"  28. 
Kitchin,  fal.  209  J  Or  elfe  that  which  a  tenant  per- 
forms either  to  his  own  lord,  or  to  the  lord  paramount 
out  of  the  fee.  Of  which  fervice,  thus  BraSion,  (lib. 
1.  cap.  16.  num.  7.)  Item  funt  quadam  fervitia  qua  di- 
cuntur  forinfeca,  quamvis  funt  in  charta  de  feojfamcnto 
exprejfa  i^  nominata  ;  ^  qua  idea  did  pofflint  iorinfeca, 
quia  pertinent  ad  dominum  regem,  &  non  ad  dominum  capi- 
talem,  nifi  cum  in  propria  perfona  profeSIus  fuerit  in  jervi- 
iio,  vel  nift  cum  pro  fervitio  fuo  fatisfecerit  domino  regi 
quocunque  modo,  ts"  Jiunt  in  certis  temporibus,  cum  cafus  & 
necejjitas  evenerit,  isf  varia  habent  nomina  i3  diverja  : 
&uandoque  enim  nominantiir  forinfeca,  large  funipto  voca- 
BmIo,  quoad  fervitium  domini  regis,  quandeque  jcutagium, 
quandoque  ferv'nium  domini  regis,  £5?  ideo  forinfecum  did 
poteft,  quia  fit  isf  capitur  foris,  Jive  extra  fervitium  quod 
fit  domino  capitali.  Foreign  fervtce  feems  to  be  knights- 
fervice  or  efcuage  uncertain.     Perkins,  Refervation  650. 

Salvo   formfcco  fervitio.     Mon.  Angl.   2  par.  fol. 

637.  b. 

JfOjeiglX  ftatCS.  A.  by  authority  of  the  King  of 
Denmark,  feized  and  condemned  goods  in  feme, of  the 
dominions  of  the  King  of  Denmark,  according  to  the 
law  of  that  country,  and  coming  into  England  was  pro- 
fecuted  here  for  the  fame.  The  court  thought  this  was 
a  matter  of  ftate,  and  concerned  the  juftice  of  another 
King  in  amity  with  the  King  of  England,  and  that  what 
was  done  was  according  to  their  law,  and  that  it  was  not 
properly  triable  here,  whether  the  King  of  Denmark  had 
power  to  make  fuch  a  grant,  and  decreed  a  perpetual  in- 
juncftion.  Mich.  26  Car.  2.  Fin.  R.  186.  Badtolph  v. 
Bamfield  and  al\ 

It  a  man  obtains  a  judgment  or  fentence  in  France, 
yet  here  the  debt  muft  be  confidered  as  a  debt  by  fimple 
contrail.  He  can  maintain  no  action  here,  but  an  in- 
deb.  off.  or  an  infimul  computajfet,  Uc.  tho'  botli  parties 
were  foreigners,  that  will  not  help  the  plaintiff.  Per 
Lord  Keeper.  Hill.  1705.  2  Fern.  R.  Dupein  v.  De- 
Rovcn. 

Where  a  foreign  court  hath  jurifdiflion  of  a  caufe, 
and  the  perfons  are  within  it,  the  fentence  muft  bind 
without  regard  to  what  law  is  here  }  and  the  fentence  ap- 
pearing, is  not  to  be  conrolied  by  evidence  that  the  law  is 
not  fo  there.  Sel.  Cb.  Ca.  in  Lord  King's  time  69. 
Alicb.  1726.  Burrows  v.    ,  emmcau. 

Englif,)  merchants  reforting  to  Denmark,  to  go  to  the 
ftaple  at  2Wr6  Bergen,  8  H.  6.  c.  2. 

Importation  of  the  produce  of  the  Duke  of  Burgundy's 
country  prohibited,  till  he  (hall  recall  his  prohibition  of 
Englijh  drapery,  27  H.  6.  c.  i.  28  H.  6.  c.  1.  4  Ed. 
4.  c.  5. 

An  oath  and  bond  to  be  exafled  of  thofc  that  go  in- 
to fo'cign  fervice,   3  Jac.  i.  c.  4.  feSf.  18. 

Difahilites  of  children  fent  into  foreign  parts  for  edu- 
cation, without  licence.     3  Jac.  i.  f.  5.  fe£i.  16. 

Lending  money  to  a  foreign  prince  without  licence 
prohibited,  3  Geo.  2.  c.  5. 
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Subjefls  accepting  commiflions  in  the  Scotch  brigade  in  . 
the  Dutch  fervice,   to  take  the  oaths    to   his  Majefty,   20 
Geo.  7.   c.  I-].  (c£t.  5. 

Offences  committed  abroad  may  be  tried  in  Great  Bri» 
tain,   2  Geo.  1.   c.  17.  fe£i.  6. 

ircKigu  Elcurber.    Ste  JHoucljcr. 

iPciCIUiJgCr,  Fcirisjudicaiioi  Siiii.fies  a  judgment, 
wl.eeby  a  man  is  deprived,  or  put  out  of  the  thing  in 
qucltion  :  It  feemeth  to  be  compounded  ui  fors,  i.  pra- 
ter and  juger,  judicare.  EraHion,  lib.  4.  truSi.  3.  cap. 
5.  hath  thefe  words,  Et  non  permittas  quod  A.  capitalis 
doniiiius  feudi  illius  habcret  ci'Jtcdiam  htercdis,  i3'c.  quia  in 
curia  nojlra  forisjudicatur  de  cujiodia,  is!c.  So  doth  Kit- 
chin  ufe  it,  /.  29.  and  Old  hSat.  Brev.  fol.  44  is?  81. 
And  the  ftat.  ^Ed.  3.  c.  9.  and  21  Rich.  2.  c.  J2.  For- 
judicatus,  with  authors  of  other  natonS,  fignifieth  as 
much  as  banifhed,  or  as  deportatus  in  the  ancient  Roman 
law,  as  appeareth  by  Vincentius  de  Franchis,  defcis  10 1. 
Mathcus  de  /^ffl:P.is,   lib.  3.      Feud.  Rub.  31.  p.  625. 

i?C?C|Ui;gCD  tJ)C  court,  L  when  an  oflker  of  the  court 
is  expeiled  ilie  fame  tor  I.  me  offence,  or  for  not  appear- 
ing to  an  aftion  by  bill  filed  againfi:  h:m  ;  and  in  the  latter 
he  is  not  to  be  re-admitted,  tiil  he  fcali  appear.  2  H. 
4.  8.  he  (hall  lofe  bis  ofEce,  and  be  fore  judged  the  courts, 
Spdman  faj's,   Forjudicare  intert-um  ejl  male  judicare. 

No  bill  (hal!  b;  filed  ag,aiiifl  an  officer,  attorney,  clerfe 
or  minifter  of  the  court,  to  be  chilled  in  court,  in  order 
to  a  forcjudger,  until  t'  e  bil'  be  aftually  entered  on  re- 
cord,  and  a  number  roll  actually  put  to  the  bill.      7>;«, 

2  1  Car.  2. This  rule  is  in  a  great  meafuie  difufed. 

You  ingrofs  the  bill  on  a  piece  of  paichment  (famped 
with  a  double  penny  ftdmp,  which  the  proth<  notary 
marks  as  entered,  on  being  paid  fir  the  entiy,  and  it  is 
thereby  fuppofed  to  be  entered,  though  no  numl>er  roll 
is  put  on  the  bill  ;  then  you  carry  the  bill  to  Wejlnitijler^ 
and  give  it  to  one  of  the  criers,  who  calls  the  defen- 
dant in  ccurt,  for  which  you  pay  him  a  fiiillinc,  alter 
wliich  you  give  a  rule  on  the  bill  with  the  fecondary  foe 
the  defendant  to  appear,  for  wnich  you  pay  is.  ^.d.  viz, 

1  s  for  the  King's  duty,  and  lor  the  rule  ^d.  a.;d  ti.en 
you  file  the  bill  in  the  prothonotary's  office/,  r  which  you 
pay  4  d.  And  heretofore  it  was  not  necefTary  to  give 
the  defendant  any  other  notice  of  filing  fuch  bill  asainft 
him  than  the  calling  him  in  court  as  aforefaid  by  the 
crier,  which,  as  all  attornies  of  the  court  were  fuppofed 
to  be  perfonally  prefent  in  court  during  the  fitting  there- 
of, was  then  thoughr  to  be  fufficient  notice.  But  many 
attornies  having  been  (truck  cfF  the  roll  on  forejudgers 
for  want  of  other  notice  ;  and  many  living  in  fuch  re- 
mote parts  of  the  kingdom,  that  it  was  impoflible  for 
them  to  have  notice  time  enough  to  give  order  tor  their 
appearance  befor^e  the  rule  (which  was  a  four  day  rule^ 
was  expired,   this  pracftice  is  altered  ;   and  now, 

Where  a  hill  (hall  be  filed  againft  an  attorney  of  the 
court,  no  forejudger  (hall  be  entered  for  want  of  appear- 
ance, if  the  a£tion  be  laid  in  London  or  Middlefex,  and 
the  attorney  refides  within  twenty  miles  of  London,  un- 
til four  days  after  notice  in  writing  of  filing  fuch  bill  be 
given  to  fuch  attorney  or  his  agent,  or  left  at  his  ufual 
place  of  abode,  and  a  rule  given  for  fuch  appearance  as 
ufual  ;  and  if  fuch  attorney  refides  above  twenty  miles 
from  London,  or  the  a£tion  be  in  any  other  county  than 
London  and  Middlejcx,  no  forejudger  fliall  be  entered  till 
eight  days  after  fuch  notice  (hali  be  given  in  manner  as 
aforefaid,  and  a  rule  to  appear ;  the  faid  days  to  be  ex- 
clufive  of  the  days  of  giving  fuch  notice.     Hill.  11  G.  Z, 

2  vol.  Attor.  Praii.  in  C.  P.   259,  260. 

JrO^Cca,  Terra  tranjverfulis,  feu  capitalist  A  head- 
land, or  (as  they  vulgarly  call  it^  hade-land.  Cowell, 
edit.  1727. 

J^OJCft,  Fore/la,  Signifies  a  great  or  vaft  wood  ;  in  French 
lieu  fore  tier  \J  jauvage,  in  Latin  locus  fylvejli  is  &  fal- 
tuofus.  Such  as  have  written  upon  the  Common  law, 
defi  ie  it  thus,  Forefla  eji  locus  ubi  ferte  inhabitant  vd  in- 
cluduntur,  with  whom  asjiec  fevcral  others.  Some  do 
fay  It  is  called  Fore/la  quafi  j'ernrum  Jlatio  vel  tut  a  man- 
Jio  ferarum.  Manzvood  \n  hs  Fsrcjl  Laws,  cap.  i.  num. 
I.  thus  defineth  ir,  A  fo'clt  is  a  ceitain  territory  of  woady 
grounds,    and  fruitful  pajlures,  privileged  for    wild  beajis 

and 
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and  fowls  «/"  foreft,  chafe  ^  and  warren,  to  reji  and  abide 
in  the  fafe  proteSiion  of  the  King,  for  his  princely  delight 
and  pUafure  ;  which  territory  of  ground  fo  privileged,  is 
meered  and  hounded  with  unrcmoveable  marks,  meers  and 
boundaries,  either  known  by  matter  of  record,  or  elfe  by 
prefer ipt ion,  a'ld  alfo  replentjhed  with  wild  beajls  of  venary 
tr  chafe.  And  with  great  coverts  of  vert,  for  the  fuccour 
of  the  (aid  wild  btaJIs  to  have  their  abode  in  ;  for  the  pre- 
fervation  and  c:ntiri!iance  of  which  faid  place,  together  with 
the  vert  and  venifon,  there  are  certain  particular  laws, 
privileges  and  cffcers  belonging  only  to  the  fame.  The  man- 
ner of  makiiia  forejls,  as  ilie  fame  author  well  fetteth 
down,  cap.  2.  num.  2.  is  tbif,  the  King  feuds  out  his 
commiflion  under  the  Great  leal  of  England,  direfled  to 
certain  ilifcreet  perfons,  for  the  view,  peratnbulation, 
meering  and  bounding  of  the  place  he  mindeth  to  be  a 
farefl  ;  which  being  returned  into  the  Chancery,  procla- 
mation is  made  throughout  all  the  (hire  where  the  ground 
lieth.  That  none  (ball  hunt  or  chafe  any  manner  of  wild 
hearts  in  thai  precinct,  without  the  King's  fpecial  li- 
cence ;  after  which,  he  app<niiteth  ordinances,  laws,  and 
officers  fit  for  the  prefervation  of  the  vert  and  venifon  j 
and  fo  it  becometh  z  forcfi  by  matter  of  record.  The  pro- 
perties of  a  forefi  are  thefe  in  particular  ;  firft,  A  farejiy 
as  it  is  truly  and  ftridly  taken,^  cannot  be  in  the  hands 
of  anv  but  the  King;  the  reafon  is  given  by  Manwood, 
becaufe  none  hath  power  to  grant  commiflion  to  be  a 
iu(tice  in  eyre  or  the  forejl  but  the  King,  cap.  24.  num. 
I,  The  (econd  property  is  the  courts;  as  tlx  juf ice- 
feat  every  three  years  ;  tiie  fwainemote  thrice  every 
year  ;  and  the  attachment  one  every  forty  days.  Idem, 
cap.  21.  num.  I.  The  third  property,  are  the  officers 
belongina  to  it,  for  the  prefervation  of  the  vert  and  ve- 
nifon: As  firrt,  Tlie  juftices  of  the  forejl,  the  warden 
or  keeper,  verdercrs,  forejlcrs,  agiftors,  regarders,  bai- 
liffs, beadles,  and  fuch  like,  which  you  may  fee,  and 
their  duties,  in  Manwood,  cap.  21.  num.  i,  2,  3,  4. 
But  the  chief  property  of  a  foreji  both  by  Manwood,  cap. 
23.  and  Cromp.  pag.  146.  is  the  fwainemote,  which,  as 
they  both  agree,  is  no  lefs  incident  to  it,  than  a  court  of 
pye-powders  to  a- fair.  Other  courts  and  officers  are 
not  fo  requifite  in  tbofis  forejfs  that  are  in  the  hands  of 
fubjefls,  becaufe  they  are  not  truly  forejls.  But  if  this 
fail,  there  remains  nothing  of  a  fore/l,  but  it  is  turned 
into  the  nature  of  a  chafe.  See  CljafC,  The  Norman 
Kin"s  not  only  inclofed  forejls,  but  puni(hed  thofe  who 
hunted  and  killed  any  of  the  beafts,  with  the  greateft  fe- 
verity,  Brointpton  cells  us,  that  ('Filliam,  called  the  Con- 
queror, cauXed  cheeyes  of  the  man  to  be  pulled  out,  who 
took  either  a  buck  or  boar ;  and  Knighton  tells  us,  that 
his  fan  IViiliam  Rufus  would  hang  a  man  for  taking  a 
doe,  and  for  a  hare  he  made  him  pay  twenty  (billings, 
and  ten  (Killings  for  a  cony.  Eadmerus,  lib.  2.  p.  48. 
mention?,  that  the  fame  Rufus  caufed  fifty  rich  men  to 
be  apprehended,  and  accufed  them  of  taking  and  killing 
his  bucks,  which  they  denying,  they  were  to. clear  them- 
fclvcs  by  the  fire  crdeal,  i^c.  And  Hen.  i.  made  no 
di(bn£tion  between  him  who  killed  a  man  or  a  buck, 
and  punifhed  tbofe  who  deftroyed  the  game  (though  not 
in  X.he  forejl]  either  by  forfeiture  of  their  goods,  or  lofs 
of  limbs  r  But  Hen,  2.  made  it  only  imprifonment  for  a 
time:  His  fon  R.  i.  revived  tie  old  laws  for  punilhing 
thofe  who  were  canvi<Sed  of  hunting  in  the  forejl,  (viz.) 
tbarthey  ftvould  be  gelt,  and  have  their  eyes  pulled  out : 
put  that  King  afterwaids  aboli(hed  this  puni(hment,  and 
appointed  fuch  conviils  to  abjure  the  lealm,  or  be  com- 
mitted, or  to  pay  a  fine.  Ed.  i.  appointed  the  fame 
punifliment,.  but  that  they  (hould  be  free  both  of  life  and 
limb. 

The  hiftorjans  of  thofe  times  tell  us,  that  New  forejl 
Ipras  taifcd  by  Die  deftrudlion  of  twenty- two  pan(b- 
cfaurches,  and  many  villages,  chapels  and  manors,  for  the 
fpace  of  thirty  miles  together  ;  that  this  was  fo  difplealing 
to  God,  that  feveral  of  thofe  Princes  came  to  untimely 
ends  in  that  very  forcft  ;  and  particularly  that  Rufus  was 
there  (hot  by  Tyrrel ;  and  before  him,  Richard,  the  bro- 
tlier  of  Hen.  i.  was  there  killed  by  a  foldier  ;  and  Henrys 
who  was  nephew  to  Robert,  the  eldeft  fon  of  the  Con- 
queror, did  hang  like  .4hfalom  in  the  boughs  of  the  foreft. 
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Befides  Neio  foreft,  there  are  68  forefts  in  England^ 
13  chafes,  and  more  than  781  parks.  The  forefts  that 
we  read  of  in  England  are  thefe ;  The  fore(t  of  Windfor 
in  Berkflnre,  Cam.  Brit.  pag.  213.  Oi  Pickering,  Cromp. 
190.  Of  Shirwood,  Id.  fo).  202.  Of  Englewood  in 
Cumberland,  anno  4  H.  7.  cap.  6.  and  Cromp.  fol.  42. 
Of  Lancajier,  Idem,  fol.  196.  Oi  fFolmore,  Stow's  An- 
nals, p.  462.  Of  Gillinghom,  Idem,  p.  113.  Of  Knaref- 
borough,  21  Hen.  8.  17.  0(  Waltham  Caral,  Brit.  pag. 
328.  Of  Breden,  iJem,  pag.  176.  Of  White-Hart^ 
Id.  150.  Of  IVierfdak,  Id.  pag.  589.  Of  Lownfall^ 
Ibid.  Of  Dean,  Id.  p.  266.  8  Hen.  6.  27.  19  H.  7. 
cap.  8.  Of  St:  Leonard's  in  Stijfex,  Marrwood,  pag.  i. 
144.  Of  IVaybridge^nd  Sapler,  Id.  pig.  6^.  Of  Whit-} 
ney.  Id.  81.  Of  Fekcnham,  Camb.  pag.  441.  Of  Rod- ^ 
ingham.  Id.  396.  Forejl  de  la  Mer.  Id.  467.  Of  Hucke- 
Jlovj,  Id.  456.  Of  Ajhdown  in  the  county  of  Sujfex.,  37 
H.  8.  16.  Of  Whittlewood  and  Swafy  in  the  county  of 
Northampton,  32  H.  8.  ect.  38-.  Fronfelwood  in  the  county 
of  Somerfet,  Co.  li.  2.  Cornwell's  cafe,  fol.  71.  Water- 
down  foreft,  Andelwortb,  and  Dallington,  ail  in  SuJfex ; 
befides  feveral  others.     Cowtll,  edit.  I'jr-J. 

Perfons  refiding  oi»t  of  the  foreft,  not  bound  to  attend 
the  common  fummons,  C.  de  F.  9  H.  3.  Jl.  2.  c.  2, 

Wafte,  purpreftureandafTarte,  not  to  be  made  without 
licence,  C.  de  F.  9  H.  3.  Jl.  2.   f.  4. 

Regards  and  lawing  of  dogs  to  be  as  accuftomed,  C, 
de  F.  9  H.  3.  J.  2.  c.  5,  6. 

Swainmotes  to  be  held  but  twice  in  a  year,  C  de  F 
<^  H.  3.  Jl.  2.  c.  8. 

Scotal»  and  gatherings  retrained,  C.  de  F.  a  H.  3. 
/.  2.  c-].     25  Ed.z.Ji:^.  c.-i. 

Punifhment  of  killing  King's  deer,  g  H.  3.  Ji.  2. 
f.  10. 

Noblemen  going  to  the  King  may  kill  deer,  a  H  7. 
Jl.  2.  c.i\.  ^      ■•*' 

Who  may  take  toll,  and  of  whom,  9  H.  3.  Ji.  2, 
f.  14. 

Pleas  of  the  foreft  how  to  be  attached  and  held,  qH.7 
Ji.  2.  f.  16.  '-^       i 

Owners  of  purlieus  not  to  have  common,  unfefs  they 
will  have  their  grounds  re-united  to  the  foreft,  Ordin. 
Forejl.  j3  Ed.  I.  Jl.  s- 

How  prefentments  (hall  he  made  of  offences  in  the  fo- 
reft, Ordin,  Forejl.  34  f^.  I.  Jl.  ^.  c.i. 

The  juftices  in  the  foreft  fhall  name  the  officers  except 
verdurers,  Ordin.  Forejl.  34  Ed.  1.  ft.  5.  c.  2, 

Minifters  of  the  foreft  (hall  not  be  put  in  juries  out  of 
the  foreft,  Ordin.  Foreft.  3^  Ed.  i,  Ji.  $.  c.  3. 

Puni(hment.  of  furchargcs  in  the  ioie,&,  Ordin.  Foreji, 
Z\Ed.i.Ji.s.  f.  4. 

Coirmon  reftored  in  the  foreft  after  perambulation, 
Ordin.  Foreji.  3^  Ed.  I.  y?.  5.  c.  6. 

The  puni(hment  for  offences  in  greenhue,  Confuet.  ii 
AJftf.  Foreji.  incerti  temp.  frit.  1. 

In  cutting  timber,  ibid.  feSi.  3. 

Concerning  aflart  and  purprefture,  ibid.  feil.  4. 

For  offences  in  hunting,   ibid.  fe£i.  7,  i^c. 

The  manner  of  making  agiftment  and  pannage  in  the 
foreft,   ibid.  feSl.  14. 

Concerning  cattle  trefpaffing,  ibid.  feii-.  15, 

Perfons  unduly  imprifoned  by  the  minifters  of  the  fo- 
reft, (hall  have  a  homine  replegiando,   i  Ed.  3.  Jl.  i.  c.  8. 

Perambulation  to  be  as  in  time  of  King  Ed.  i. 
I  Ed.  3.  /.  2.  c.  I. 

The  owner  of  woods  may  freely  take  his  eftovera,  I 
Ed.  3.  Jl.  2.  c.  2. 

Foreltei's  gathering  nothing  without  confent,  25 
Ed.  3.  Ji.  5.  c.  7. 

General  pardon  of  offences  of  vert  and  venifon,  43 
Ed.  3.  c.  4. 

Indi(fVments  of  the  fwainmote  to  be  without  fees, 
46  Ed.  3. 

The  jury  (hall  give  their  verdidts  of  trefpafs  in  the 
forefts,  in  the  fame  place  whcr*  they  receive  their  charge, 
7  R.  2.  f.  3. 

None  (hall  be  imprifoned  within  the  foreft  without  in* 
diftment  or  mainouie,  7  R,  2.  r.  4. 

The 
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The  owner  of  a  wood,  after  cutting  it,  may  inclofe  the 
fpring  for  feven  years,   2  2  Ed.  4.  <:.  7. 

Dlfcharge  of  the  offices  in  the  foreft  of  hgJnwcd, 
4  H.  7.  c.  6. 

Oppreffions  in  the  forefis  in  fVales  prohibited,  27  H.  8. 

f.  7.  .      ,  J 

The  King  (hall  have  chafe  and  warren  in  the  grounds 

oi  Hampton-Court,   31  //.  8.  c.S 


The  iuftices  of  the  forefts  may  make  deputies,  32  H.  8.      P.  C.  234 


FOP. 

And  furely  there  can  be  no  attempt  of  this  kinJ,  but 
muft  be  looked  upon  as  an  high  offence  pgalnft  the  pnb- 
hck  ;  as  it  apparently  tends  to  put  a  check  upon  trade, 
to  the  general  inconvenience  of  the  people,  by  putting  it 
out  of  their  power  to  fiipply  themfelves  with  a  commodity, 
without  an  unreafonable  expence  ;  which  often  proves 
extremely  opprcflive  to  the  poorer  fort,  and  cannot  but 
give  juft  cau(lg  of  complaint  to  the  richefl.     i  Hawk, 


c.  35. 

The  forefts  reftrained  to  the  known  bounds  of  21 
Jac.  I.    16  Car.  I.    16. 

No  place  {hall  be  deemed  a  foreft  but  where  courts 
have  been  held  or  verdurers  chofen  within  60  years  before 
the  reign  of  King  Charles  I.    16  Car.  i.  c.  16.  ft-a.  5. 

Commiffioners  to  afcertain  the  bounds  of  forefts,  16 
Car.  I.  c.  lb.  feii.  6. 

Owners  of  tenements,  i^c.  to  enjoy  ancient  common, 
i^c.  16  Car.  I.  c.  16.  fiSi.  9.  The  bounds  of  the  foreft 
of  Dtart  afcertained,  20  Car.  2.  c.  3. 

Saving  of  right  of  common,  20  Car.  2.  c.  3.  /e£i,  1 1. 
And  of  miners,  20  Car.  2.  c.  3.  /(£}.  12. 
Coal-mines,  isfc.  for  what  terms  to  be  leafed,  20  Car, 
a.  c.  3.  fia.  18. 

For  preferving  timber  in  N^w  foreft,  9  tf  lo  ?;^  3. 
{.  36. 

Right  of  common,  &c.  how  to  be  enjoyed,  9^10 
If^.  3.  c.  36.  fe£?.  7. 

Warrants  of  chief  juftices  in  eyre   or  officers  of  the 
foreft  exempted  from  ftamp  duty,   10  Jnn.  c.  2b.  ftii.  74. 
Penalty  on  officers  of  forefts  and  parks  confederating 
with  deer-ftealers,  5  Geo.  I.  c.  15.  jea.  5. 

Keepers,. {s"!:.  may  feize  inftruments  ufed  in  unlawful 
cutting  of  trees,  4  G«.  3.  f.  31. 

JfO^CttitgtUm,  (Et  fint  quiet'i  de  theohneo  fs"  pajfaglo, 
y  de  foreftagio,  ^  theohneo  aqttarum  (if  viaram  foreftam 
tneam  contingentlum.  Charta  18  Ed.  i.  m.  10.  n.  30.) 
Seems  to  fignify  fome  duty  or  tribute  payable  to  the 
King's  forcjfcrsy  as  chiminage,  or  fuch  like.  It  may 
likewife  be  taken  for  a  right  to  ufe  the  forej},  or  a  pay- 
ment for  the  right,  or  rather  a  taking  of  reafonable  ejio- 
vers  there.     Cowell,  edit.  lyZJ. 

^O^CttaHtnCJ,  (Viarum  obftruSlio,  from  the  Sax.  fore, 
i.e.  via,  and  ftel,)  Signifies  the  buying  or  bargaining  for 
any  corn,  cattle,,  or  other  merchandife,  by  the  way,  be- 
fore it  comes  to  any  market  or  fair  to  be  fold  ;  or  by  the 
way  as  it  comes  from  beyond  the  feas,  or  otherwife,  to- 
ward any  city,  port,  haven,  or  creek  of  this  realm,  to 
the  intent  to  fell  the  fame  again  at  a  more  high  and  dear 
price.  52  K  3.  Jiat.  6,  ~^  Wefi.  part  2.  Symbol,  tit. 
Indi£f merits,  Jeil.  64.     Cowell. 

1.  Of  the  offences  of  for  ejl  ailing,  ingrofftng,  and  regrating 
by  the  Common  law,  (that  is,  by  the  common  cuftom  of  the 
realm,  before  any  ail  of  parliament  was  made-  concerning 
them,)  and  how  punijhed, 

2.  The  ftatutes  againft  fof  eft  ailing,  ingroff.ng,  and  re- 
grating. 

3.  Cafes  adjudged  upon  thefe  ftatutes. 

4.  Pleadings. 

I.  Of  the  offences  of  foreft  ailing,  ingrofftng,  and  regrating 
by  the  Common  law,  (that  is,  by  the  common  cuftom  of  the 
realm,  before  any  aii  of  parliament  was  Made  concerning 
them)  and  how  punifhed. 

All  endeavours  whatfoever  to  inhance  the  common 
price  of  any  merchandize,  and  all  kinds  of  pradlices 
which  have  any  apparent  tendency  thereto ;  whether  by 
fpreading  falfe  rumours,  or  by  buying  things  in  a  market 
before  the  accuftomed  hour,  or  by  buying  and  felling 
again  the  fame  thing  in  the  fame  market,  or  by  any 
other  fuch  like  devices,  are  highly  criminal  at  Common 
law  :  And  all  fuch  offences  anciently  came  under  the 
general  notion  of  foreftalling;  which  included  ingrofling, 
regrating,  and  all  kinds  of  offences  of  this  nature,  i 
Hawk.  P.  C.  234.  43  4f.  38.  3  /«//.  195,  196. 
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But  it  hath  been  refolved,  that  any  merchant,  whether 
he  be  a  fubje£t  or  a  foreigner,  bringing  victuals,  or  any 
other  merchandife  into  the  realm,  may  fell  the  fame  in 
grofs;  but  that  no  perfon  can  lawfully  buy  within  the 
realm  any  merchandife  in  grofs,  and  fell  the  fame  in  grofs 
again  ;  becaufe,  by  fuch  means,  the  price  will  be  inhanced; 
for  the  more  hands  any  merchandife  paffeth  through,  the 
dearer  it  muft  grow;  becaufe  every  one  will  make  his 
profit  of  it;  and  if  fuch  praflices  were  allowable,  a  rich 
man  might  ingrofs  into  his  hands  a  whole  commodity, 
and  then  fell  it  out  at  what  price  he  ftiould  think  fit; 
which  is  of  fuch  dangerous  confequence,  that  the  bare 
ingrofling  of  a  whole  commodity,  with  intent  to  fell  it  at 
an  unreafonable  price,  is  an  offence  indiftable  at  the 
Common  law,  whether  any  part  thereof  be  fold  by  the 
ingroffer  or  not.  I  Hawk.  P,  C.  234.  3  Inft.  196. 
H.P.C.  152. 

And  fo  jealous  is  the  Common  law  of  all  praflices  of 
this  kind,  that  it  will  not  fuffer  corn  to  be  fold  in  the 
fheaf ;  perhaps  for  this  reafon,  becaufe,  by  fuch  means, 
the  market   is,    in    eifedf,  foreftalled.      1  Haivk.   P,  C. 

235-     3  ^"J^-  197-     ^-  P-  ^-  ^S^' 

As  to  the  manner  whereby  offences  of  this  kind  are 
punifhable  by  the  Common  law,  it  is  faid,  that,  by  an 
ancient  ftatute,  the  offender  was  to  be  grievoudy  amer- 
ced for  the  firft  offence ;  for  the  fetond,  to  be  condem- 
ned to  the  pillory  ;  for  the  third,  to  be  imprifoned  ;  and 
for  the  fourth,  to  be  compelled  to  abjure  the  vill :  And 
there  feems  to  be  no  doubt,  but  that,  at  this  day,  all 
offenders  of  this  kind  are  liable  to  a  fine  and  imprifon- 
ment,  anfwerable  to  the  heinoufnefs  of  their  offences, 
upon  an  indictment  at  Common  law.  i  Hawk.  P.  C. 
235.     3  Injl.  197.     H.  P.  C.  152. 

2.  The  Jlatutes  againjl  foreflalUng,  ingroffng  and  re- 
grating. 

Stat.  51  Hen.  3.  fl.  6.  feil.  r.  Firft,  Six  lawful 
men  (hall  be  fworn  truly  to  gather  all  meafures  of  the 
town,  viz.  bufliels,  half  and  quarter  bufhels,  gallons, 
pottles  and  quarts,  as  well  of  taverns  as  of  other  places : 
Meafures  and  weights,  viz.  pounds,  half  pounds,  and 
other  little  weights,  wherewith  bread  of  the  town,  or 
of  the  court,  is  weighed  :  and  upon  every  meafure, 
bufhel,  and  weight,  the  name  of  the  owner  fliall  be 
written,  and  likewife  they  fliall  gather  the  meafures  of 
mills :  After  which,  twelve  men  fhall  fwear  to  make 
true  anfwer  to  fuch  things  as  fhall  be  demanded  of  them 
in  the  King's  behalf  upon  the  articles  here  following;  and 
fuch  things  as  be  fecret,  they  fhall  utter  fecretly,  and 
anfwer  privately. 

The  remainder  of  this  fBion  relates  to  the  afftze  ofhrtad 
and  ale  ;  but  fo  much  of  it  as  relates  to  the  afftze  of  bread 
is  repealed  by  ftat.  31  Geo.  2.  cap.  29. 

Se£l.  3.  Alfo,  if  there  be  any  that  fell  by  one  mea- 
fure, and  buy  by  another  ;  alfo,  if  any  do  ufe  falfe  ells, 
weights,  or  meafures ;  and  if  any  butcher  fell  contagious 
fleft) :  Alfo,  they  (hall  inquire  of  cooks  that  feethe  flefh, 
or  fi(h,  with  bread,  or  water,  or  otherwife,  that  is  not 
wholcfome,  or  after  that  they  have  kept  it  fo  long  that 
it  lofeth  its  natural  wholefomenefs,  and  then  feethe  it 
again,  and  fell  it ;  or  if  any  buy  any  flefh  of  Jews,  and 
then  fell  it  to  Chriftians  :  And  alfo  foreftallers  that  buy 
any  thing  before  the  hour,  or  that  pafs  out  of  the  town 
to  meet  fuch  things  as  come  to  the  market,  to  the  in- 
tent they  may  fell  the  fame  in  the  town  unto  regrators. 
When  a  quarter  of  barley  is  fold  for  two  fhillings,  thea 
four  quarts  of  ale  fhall  be  fold  for  one  penny ;  when  for 
two  (hillings  and  fix-pence,  then  fevcn  quarts  for  two- 
pence} 
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pence  ;  when  for  three  fhilling?,  then  three  quarts  for  a 
penny  ;  when  for  three  (hillings  and  fix-pence,  then  five 
quarts  for  two  pence  ;  when  for  four  flsiljings,  then  two 
quarts  at  one  penny. 

Ofdin.  for  bakers,  i^c.  Incert.  temp.  c.  10.  (made 
during  the  reigns  of  King  Hen.  3.  King  Edw.  1,  or 
King  Edw.  2.  but  uncertain  when,  or  in  which  of  their 
times.  Hawk.  Stat.  vol.  i.  p.  180.)  No  foreftaller  fljall 
be  fufFered  to  dwell  in  any  town,  who  maiiifeftly  is  an 
opprefibr  of  the  poor,  a  publick  enemy  of  the  country  ; 
who,  meeting  grain,  fifl),  herring,  or  other  things  com- 
ing to  be  folii,  doth  make  hafle  to  buy  them  before  an- 
other ;  (thirlting  after  wicked  gain,  opprefling  the  poor, 
and  deceiving  the  rich;  and,  by  that  means,  goeth  about 
to  fell  the  faid  things  much  deartr  than  he  that  brought 
them  ;  who  comech  about  merchant-ftrangers,  and  of- 
fereth  them  iiis  hc'p  in  the  fale  of  their  wares ;  and  in- 
formeth  them,  that  they  may  fell  their  wares  dearer 
than  they  meant  to  have  done:  He  that  is  convidled 
thereof,  the  fi.-lt  time,  (hall  be  amerced,  and  (hall  lofe 
the  thing  fo  bought,  according  to  the  cudom  of  the 
town;  he  that  is  convicted  the  fecorid  time,  (hall  have 
judgooent  of  the  pillory  ;  the  third  time,  he  (hall  be  im- 
prifoned  and  ranfomed  ;  the  fourth  time,  he  (hall  abjure 
the  town  ;  and  likewife  tliey  that  give  them  counfel, 
help,  or  favour. 

Slit.  23  Edw.  3.  cap.  6.  Butchers,  fifhraongers,  re- 
grators,  hoftleis,  brewers,  bakers,  poulterers,  and  other 
fellers  of  viftual",  (hall  be  bound  to  fell  the  fame  for  a 
reafonable  price ;  and,  if  any  fell  viiSuals  in  other  man- 
ner, and  thereof  be  conviftcd,  [viz,  by  fuit  in  the  coun- 
ty, wapentake,  titliing,  or  fuch  other  the  King's  courts, 
as  appears  by  23  Ed.  3.  cap.  4.J  he  (hall  pay  double  the 
fame  that  he  received  to  the  p.irty  damnified  ;  or,  in  de- 
fault of  him,  to  any  other  that  will  fue  :  And  the 
Diayors  and  bailiffs  ol  cities,  oorfughs,  market  towns, 
and  others,  and  ^f  the  pons  and  other  places,  (hall  have 
power  to  inquire:  And  in  cafe  ttie  mayors  and  biiii(Fs  be 
negligent,  and  be  thereof  cor;vi6l  before  the  ju(tices  af- 
firmed, f-ey  (hall  pay  ti.e  treble  of  the  thing  fold  to  the 
party  damnified  ;  or,  in  default  of  him,  to  any  other 
that  vfi  1  fue,  and  be  grievoufly  punifhed  towards  the 
King. 

Stat.  25  Ed.  -^.Ji.  4.  c.  3.  The  foreftallers  of  wines,  and 
other  vicfluals  and  merchandizes  that  come  to  the  towns 
of  England  by  land  or  by  water,  if  they  be  thereof  at- 
tamteii  at  the  fuit  of  the  King  or  the  party,  before 
mavor,  bjiliff  or  juftice,  thereio  affigned,  or  elfewhere 
in  the  King's  court,  and  if  they  be  attainted  at  the 
King's  fuit,  the  things  foreftalled  (hdU  be  forfeited  to  the 
K  ng,  if  the  buyer  hath  made  gtee  to  the  feller  :  And 
if  he  hath  not  made  gree  of  all  but  earne(t,  the  buyer 
Ihall  incur  the  forfeituie  of  as  much  as  the  foreltalled 
goods  amounted  to  ;  and  if  he  have  not  whereof,  then 
lie  (hall  have  two  years  /mprifonment  and  more,  at  the 
King's  will :  And  if  he  be  attainted  at  the  fuit  of  the 
party,  (hall  have  one  half  of  fuch  forfeit,  or  the  price, 
of  the  King's  gift,  and  the  King  the  other  half. 

Confirmed  hy  2  Ric.  2.   flat.  I.  cap.  2. 

Stat.  27  Ed.  3.  cap.  11.  All  merchants  that  bring 
their  wares  to  the  cities,  towns,  or  ports,  within  the 
realm,  mav  fafely  lell  them  ;  and  no  perfon  (ball  go  by 
land  or  wa'er  towards  fuch  waies,  to  foreftall  them,  or 
give  earneft  for  liiem,  before  they  come  to  the  port,  nor 
tnter  into  'he  (hips  for  fuch  caufe,  till  the  merchandize 
be  fet  to  land  fo  be  fold  ;  upon  the  pains  contained  in  the 
third  article,  vix..  the  pains  of  felony  ;  but  the  penalty  is 
not  in  life  in  this  cafe  ;  perhaps  from  the  laws  of  the 
fiaple  becoming  obfolete  by  the  lofing  of  Calais.,  whither 
all  the  ftaples  were  removed  by  Ed.  3.  and  H.  4.  [See 
^at.  2  E.  5-  Jlat.  i.  cap.  6.  and  7.  M.  6.  c.  4.  and 
3  'H.  6.  cap.  4.  concerning  the  ftaple,  in  the  (tatutes  at 
large]  the  penalty  of  death  in  the  faid  third  article  is  alfo 
repealed  by  38  Ed.  3.  flat.  I.  cap.  6  ;  but  the  forfeiture 
of  land>  and  ^oods  remains  by  that  Ifatute. 

Stat.  31  V.d.  3.  H.  I.  cap.  10.  Every  man  that 
bringetli  vidtuals  to  London,  may  freely  fell  the  fame 
without  being  interrupted  by  fifher,  butcher,  poulterer, 
or  other ;    and  the  mayor  and  aldermen  may  rcdrefs  the 

Vot.  II.  N''.  78. 
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defaults  of  fifliers,  butchers  and  poulterers,  as  of  thofe  that 
fell  bread,  ale,  or  wine,  notwithftanding  charters  of 
franchifes,  ftatutes,  cuftoms,  or  privileges;  and  the 
mayor  and  aldermen  (hall  do  the  fame,  upon  the  pain  in 
28  Ed.  3.  cap.  10.  [wz.  for  the  firft  default  one  ihou- 
fand  marks  to  the  King,  for  the  fecond  two  thoufand 
marks,  and  for  the  third  default,  the  franchifes  of  the 
city  Giall  be  taken  into  the  King's  hands:]  So  that  the 
punifhment  be  not  ma<|e.  in  refpeft  of  any  Angular 
profit. 

Sta^  6  Ric.  3.  cap.  10.  Aliens  being  of  tbq  amity  of 
the  King,  and  coming  within  the  city,  of  London,  and 
other  cities  and  towns  with  fifh  and  other  viduals,  (hall 
be  under  the  fpecial  protedion  ot  the  King;  and  they 
may  fell  and  make  their  profit  at  retail  or  in  grofs. 
Enforced  by   14  Hen.  6.   cap.  6. 

Stat.  13  Ric.  2.  cap.  8,  Viauallers  (hall  have  reafonable 
gains,  according  to  the  direction  of  the  juftices  of  the  peace, 
and  no  more,  upon  pain  to  be  grievoufly  puniflied  ac- 
cording to  the  difcretion  of  the  juftices,  where  no  pain 
is  limited  in  certain.  And  (herifFs,  (lewards  of  fran- 
chifes, mayors  and  bailiffs,  and  all  other  that  have  afhfe 
of  bread  and  ale,  (hall  take  no  amercement  or  fine  for 
any  default  touching  the  afTife  for  which  a  man  ought  to 
have  bodily  punKhment.  And  mayors,  i^c.  that  have 
the  furvey  in  cities,  (sfc.  (hall  put  the  ftatute  23  Ed.  3. 
cap.  6.  in  execution.     Confirmed  by  4  Ehn.  8.  cap.  25. 

Stat.  I  Hen.  4.  cap.  17.     The  flat.  6  Ric.  2.  cap.  10. 
(hall  be  duly  executed,    notwithftanding   the  letters  pa- 
tent  granted  to  the  contrary  tp  the  (ifbmongers  of  Ecn- 
I  don,   by  the  late  King  Richard, 

I       Stat.  25  Hen.  8.  cap.  2.  fe£f.  I.  enads,   That  to  i;e- 

.  medy   the   frequent   rife  of  the  price  of  cheefe,  butter, 

j  capons,  hens,  chickens,  and  other  neceflary  vidtuals  for 

man's  fuftenance,  by  ingroffing  and  regrating  the  fame  ; 

I  the  Lord  Chancellor,  and  other  high  officers   of  ftate, 

I  &'c.  may,  upon  complaint  of  any  inhanfing  of  the  prices 

of  fuch  viduals  without  ground  or  reafonable  caufe,  in 

any  part  of  the  King's  dominions,  fet  and  tax  reafonable 

prices  of  fuch   viauals :    And   that   after   proclamation 

made  of  fuch  prices,  all  farmers,  owners,  broggers,  and 

all  other  viduallers  whatfoever,  having  or  keeping  any 

fuch  viduals  to  the  intent,  to  fell,  (hall  fell  the  fame  to 

fuch  of  the  King's  fubjeds  as  will  buy  them,  at  fuch  prices 

as  (hall  be  taxed  by  fuch  proclamation,  under  the  pains 

to  be  limited  in  the  faid  proclamation. 

Se^.  2.  All  farmers,  owners,  broggers,  and  other  vic- 
tuallers, keeping  any  of  the  faid  visuals  to  the  intent  to 
fell,  (hall  fell  at  fuch  prices  as  fiiall  be  fet  by  the  pro- 
clamation, upon  the  pains  limited  in  the  proclamation. 

Se^.  3.  Provided,  that  the  officers  of  the  cities,  bo- 
roughs, or  towns  corporate,  and  all  other  perfons  having 
authority  to  fet  prices  of  fuch  vifluals,  may  fet  fuch 
prices  in  fuch  manner  as  if  the  faid  ad  had  not  been 
made. 

Stat.  2  ge?  3  '£'<'•  6.  cap.  15.  enafls.  That  if  any 
butchers,  bakers,  poulterers,  brewers,  cooks,  cofter- 
mongers  or  fruiterers,  (hall  confpire,  covenant,  promife 
or  make  any  oaths,  that  they  (hall  not  fell  their  viduals' 
but  at  certain  prices ;  or  if  any  artificers,  workmen  or 
labourers,  do  confpire,  covenant,  promife  together,  or 
make  any  oaths,  that  they  (hall  not  make  or  do  their 
works  but  at  certain  price  or  rate,  or  fliall  enterprife,  or 
take  upon  them  to  fini(h  what  another  hath  began,  or 
(hall  do  but  a  certain  work  in  a  day,  or  (hall  not  work 
but  at  certain  hours  and  times ;  every  fuch  perfon  fo  con- 
fpiring,  bTc.  (hall  forfeit,  for  the  firft  offence,  10/.  and 
if  he  pay  not  the  fame  within  fix  days,  (hall  fuffer 
twenty  days  imprifonment  ;  and  for  the  fecond  offence 
(hall  forfeit  20  /.  isfc.  and  for  the  third,  40  /.  i^c.  and' 
if  any  fuch  confpiracy,  covenant,  or  promife,  be  made 
by  any  fociety,  brotherhood,  or  company  of  any  craft 
myftery  or  occupation,  of  the  viduallers  above-men- 
tioned, with  the  prefence  or  con  Tent  of  the  more 
part  of  them,  that  then,  immediately  upr^n  fuch  aift  of 
confpiracy,  isfc.  over  and  befides  the  particular  punifh- 
ment  before  appointed,  their  corporation  (hall  be  diffol- 
ved  ;  and  that  the  faid  offences  (hall  be  determined  at  the 
affixes,  feffions  of  the  peace,  or  court- lee t. 

*    "  Revived. 
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Revived,  continued,  and  confirmed  by  42  &  23  Car.  2. 
cap.  2.  i.  19  ;  which  is  now  expired.  Query,  Tlnrefore, 
is  this  ail  now  in  force  ? 

Stat.  ■i,f^  \Ed.  6.  cap.  2i.  feB.  i.  No  perfon  (hall 
buy  to  fell  again,  any  butter  or  cheefe,  unlefs  he  fell  the 
fame  again  by  retail  in  open  (hop,  fair,  or  market,  and 
not  in  grofs,  on  pain  of  double  value;  half  to  the  King, 
jtnd  half  to  him  that  will  fue. 

Sea.  2.  This  aft  (hall  not  extend  to  innholders  or  vic- 
tuallers. 

Sea.  3.  Provided  that  the  word  retail,  mentioned  in 
this  a£l,  (hall  be  expounded  only  where  a  weight  of  cheefe, 
\yi%.  225  pounds,  in  fome  places  256,  in  others  336, 
Dalton's  Country  Juflice,  cap.  112.]  or  a  barrel  of  butter, 
or  lefs  quantity,  and  not  above  (hall  be  fold,  at  any  time, 
to  any  perfon  in  open  (hop. 

But  the  principal  ftatute  relative  to  foreftalling,  in- 
gro(ring,  and  regrating,  is  the  5  isf  6  Ed.  6.  cap.  14. 
which  is  as  follows: 

Stat.  5  £3"  6  Ed.  6.  c.  14.  Albeit  divers  good  (tatutes 
heretofore  have  been  made  againft  fore(tallers  of  mer- 
chandizes and  viduals,  yet  for  that  good  laws  and  ftatutes 
againft  regrators  and   ingro(rers  of  the  fame  things  have 
not  been  heretofore  fufBciently  made  and  provided,  and 
alfo  for  that   it   hath   not    been    perfediy  known  what 
perfon  (hould  be  taken  for  a  foreftaller,  regrator,  or  in- 
gro(rer,  the  faid  (tatutes  have  not  taken  good  elFedt,  ac- 
cording to  the  minds  of  the  makers  thereof:  Therefore, 
Be  it  enafted  and  declared  by  the  King  our  Sovereign 
Lord,  with  the  a(rent  of  the  Lords  Spiritual  and  Tem- 
poral, and  the  Commons,  in  this  prefent  parliament  af- 
fembled,  and  by  the  authority  of  the  fame,  that  what- 
foever  perfon  or  perfons,  that  after  the  firft  day  of  May 
next  coming  (hall  buy,  or  caufe  to  be  bought,  any  mer- 
chandife,  visual,  or  any  other  thing  whatfoever,  coming 
by  land  or  by  water  toward  any  market  or  fair,  to  be 
fold  in  the  fame,  or  coming  toward  any  city,  port,  ha- 
ven, creek,  or   road  of  this  realm,  or  IVales,  from  any 
parts  beyond   the  fea,  to  be  fold,  or  make  any  bargain, 
contraft,  or  promife,  for  the  having  or  buying  of  the 
fame,  or  any  part  thereof,  fo  coming  as  is  aforefaid,  be- 
fore the  faid  merchandife,  vi£luals,  or  other  things,  (hall 
be  in  the  market,  fair,  city,  port,  haven,  creek  or  road, 
ready  to  be  fold ;  or  (hall  make  any  motion  by   word, 
letter,  mefTage,  or  otherwife,  to  any  perfon  or  perfons, 
for  the  inhancing  of  the  price,  or  dearer  felling  or  any 
thing  or  things  above  mentioned  ;  or  elfe  dilTuade,  move 
or  ftir  any  perfon  or  perfons  coming  to  the  market  or  the 
fair,  to  abftain,  or  forbear   to  bring   or  convey  any  of 
the   thin2<;  above  rehearfed,    to  any  market,  fair,  city, 
port,  haven,  creek  or  road,  to  be  fold    as  is  aforefaid  ; 
Ihall  be  deemed  and  taken,  and  adjudged  for  a  foreftaller. 
Sell.  2.  Further,  Be  it  enadted,  tfc.  That  whatfoever 
perfon  or  perfons,    that  after  the   faid  firft  day  of  May 
(hall  by  any  means  regrate,  obtain,  or  get  into  his  or 
their  hands  or  po(reffion,  in  a  fair  or  market,  any  corn, 
wine,  fiOi,  butter,  cheefe,  candles,  tallow,  (heep,  lamb^, 
calves,  fwine,    pigs,    geefe,  capons,    hens,  chickens,  pi- 
geons, conies,  or  other  dead  victual  whatfoever,  that  (liall 
be  brought  to  any  fair  or  market  within  this  realm,  or 
If^ales,  to  be  fold,  and  to  fell  the  fame  again  in  any  fair 
or  market  holden  or  kept  in  the  fame  place,  or  in  any 
other  fair  or  market  within  four  miles  thereof,  (hall  be 
accepted,  reputed,  and  taken  for  a  regrator  or  regrators. 

SeSl.  3.  And  be  it  alfo  ena£ted,  &c.  That  whatfoever 
perfon  or  perfons,  that,  after  the  faid  firft  day  of  May, 
(hill  ingrofs  or  get  into  his  or  their  hands,  by  buying, 
contra(£ling,  or    promife  taking,  other  than  by  demife. 
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have  or  fuffer  imprifonment  for  the  fpace  of  two  months, 
without  bail  or  mainprize  ;  and  (hall  alfo  lofe  and  forfeit 
the  value  of  the  goods,  cattle  and  vidtual,  fo  by  him  or 
them  bought  or  had. 

5f(f?.  5.  And  if  any  perfon  lawfully  convifted  or  at- 
tainted of  or  for  any  the  offences  abovefaid,  be  thereof 
eftfoons  lawfully  conviifted  or  attainted,  that  then  every 
perfon  or  perfons  fo  offending  (hall  have  and  fufFer,  for  his 
or  their  faid  ofi^ence,  imprifonment  by  the  fpace  of  one 
half  year,  without  bail  or  mainprize,  and  (hall  lofe  double 
the  value  of  all  the  goods,  cattle  and  vidual,  fo  by  him 
bought  or  had,  as  is  aforefaid. 

Seil.  6.  And  if  any  perfon,  being  lawfully  twice  con- 
vidled  or  attainted  of  or  for  any  of  the  faid  offences,  (hall 
eftfoons  offend  the  third  time,  and  be  thereof  lawfully 
convifted  or  attainted,  that  then  every  fuch  perfon,  for 
the  faid  third  offence,  (hall  be  fet  on  the  pillory  in  the 
city,  town  or  place  where  he  (hall  then  dwell  and  in- 
habit, and  lofe  and  forfeit  all  the  goods  and  cattle  that  he 
or  they  have  to  their  own  ufe,  and  alfo  be  committed  to 
prifon,  there  to  remain  during  the  King's  Majefty's  plea- 
fure. 

Se£l.  7.  Provided  alway,  and  it  is  enabled  and  declared 
by  the  authority  aforefaid.  That  the  buying  of  any  fuch 
barley,  bigg,  or  oats,  as  any  perfon  or  perfons  (not  fore- 
ftalling) (hall  buy  to  convert  it  into  malt  or  oatmeal,  in 
his  or  their  own  houfe  or  houfes,  and  fo  (hall  be  con- 
verted in  deed,   or  the  buying  of  any  fuch  thing  by  any 
fuch  fi{hmonger,  butcher  or  poulterer,  as  concern  his  or 
their  own  faculty,  craft  or  myftery,  (otherwife  than  by 
foreftalling)  which  (hall  fell  the  fame  again  upon  reafon- 
able  prices  by  retail;  or  the  taking  of  any  cattle,  corn, 
grain,  butter,  cheefe,  or  any  other  thing  above  mentioned, 
referved  without  fraud  or  covin,  upon  any  leafe  for  term 
of  life  or  lives,  year  or  years,  heretofore  made  or  here- 
after to  be  made;  or  the  buying  of  any  wine  or  other 
dead   viftual  above  mentioned,  being  apt  and   meet  for 
man's  fuftenance,  by  any  innholder  or  other  vidlualler,  to 
fell  the  fame  by  retail  within  his  houfe,  or  to  any  of  his 
neighbours  for  their  fuftenance,  for  reafonable  prices ;  or 
the  buying  of  any  dried  or  falted  fi(h,  herring  or  fprats 
(not   foreftalled)  and   fold  for  reafonable  prices ;  or  the 
buying  of  any  corn,  fi(h,  butter,  or  cheefe,  by  any  fuch 
badger,  lader,  kidder  or  carrier,  as  (hall  be  affigned  and 
allowed  to  that  office  or  doing,  by  three  juftices  of  the 
peace  of  the  county  where  the  faid  badger,  lader,  kidder, 
or  carrier  (hall  dwell,   which  (hall  fell  or  deliver  in  open 
fair  or  market,  or  to  any  other  viflualler,  or  to  any  other 
perfon  or  perfons,  for  the  provifion  of  his  or  their  houfe 
or  houfes,  all  fuch  corn,  grain,  butter  and  cheefe,  as  any 
fuch  perfon  (hall  buy  or  caufe  to  be  bought,  and  that 
within  one  month  next  after  he  (hall  fo  buy  any  fuch 
corn,  grain,  butter  or  cheefe,  fo  that  the  fame  (hall  be 
bought  without  foreftalling ;   or  elfe  that  any  common 
provifion  made,  or  hereafter  to  be  made  without  fraud  or 
covin,   by  any  perfon  or  perfons,  of  any  of  the  things 
abovefaid,  for  any  city,  borough,  or  town  corporate,  or 
for  provifion  of  viftualling  of  any  (hip,  caftle  or  fort 
within  the  King's  dominions,  without  foreftalling,  which 
(hall  be  employed  only  to  that  ufe  and  purpofe ;   or  the 
buying  and  providing  of  any  of  the  viftuals  above  men- 
tioned, necefTary  and  requifite  for  the  furniture  and  pro- 
vifion of  the  inhabitants  of  Calice,  Guifnes  and  other  the 
marches  of  the  fame,  or  of  the  town  of  Berwick,  Holy 
IJland,  or  the  marches  of  England  againft  Scotland,  which 
without  fraud  or  covin,  fhall  be  tranfported  and  conveyed, 
as  foon  as  wind  and  weather  may  ferve,  to  fuch  of  the 
places  aforefaid  for  the  which  the  fame  (hall  be  provided. 


grant,  or  leafe  of  land  or  tithe,  any  corn  growing  in  the  ,  (hall  not  be  in  any  wife  deemed,  adjudged,  or  taken  any 
fields,  or  any  other  corn  or  grain,  butter,  cheefe,  fifli,  |  offence  cnntrary  to  this  a£l. 


or  other  dead  visuals  whatfoever,  within  the  realm  of 
England,  to  the  intent  to  fell  the  fame  again,  (hall  be  ac- 
cepted, reputed  and  taken  an  unlawful  ingro(rer  or  in- 
groffers, 

SeSJ.  4.  And  if  any  perfon  or  perfons  (hall,  at  any 
time  after  the  faid  firft  day  of  May,  o(fend  in  any  of  the 
things  before  recited,  and  being  thereof  conviiSed  and 
attainted  by  the  laws  of  this  realm,  or  after  the  form 
hereafter  mentioned,  (hall,  for  his  or  their  firft  offence, 
2 


Sell.  8.  And  it  is  alfo  further  ena£led  by  the  authority 
aforefaid.  That  if  any  perfon  or  perfons,  after  the  firft 
day  of  May  next  coming,  having  fufficient  corn  and  grain 
for  the  provifion  of  his  or  their  houfe  or  houfes,  and 
fowing  of  their  grounds  for  one  year,  do  buy  any  corn 
in  any  fair  or  n.arket,  for  the  change  of  his  or  their  feed, 
and  do  not  bring  to  the  fame  fair  or  market,  the  fame 
day,  fo  much  corn  as  he  (hall  fortune  to  buy  for  his  feed, 
and  fell  the  fame,  if  he  can,  as  the  pi  xc  of  corn  then 

goeth 
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geeth  in  the  faid  market  or  fair,  that  then  every  fuch 
perfon  or  perfons  fo  buying  corn  for  feed,  (hall  forfeit  and 
lofe  the  double  value  of  the  corn  fo  bought. 

Seil.  g.  Or  if  any  perfon  or  perfons,  after  the  faid 
firft  day  of  Mciy,  fliall  buy  any  manner  of  oxen,  rents, 
fteers,  kine,  heifers,  calves,  (heep,  lambs,  -goats  or  kids 
living,  and  fell  the  fame  again  alive,  unlefs  he  or  they  do 
keep  and  feed  the  fame  by  the  fpace  of  five  weeks  in  his 
or  their  own  houfes,  ground,  ferm  ground,  or  elfe  in 
fuch  ground  or  grounds  where  he  or  they  have  the  herb- 
age, or  common  pafture,  by  grant  or  prefcription;  that 
then  every  perfon  or  perfons  fo  buying  and  felling  again, 
(hall  lofe  the  double  value  of  the  cattle  or  things  fo  bought 
and  fold  again  :  the  one  moiety  of  all  which  forfeitures 
afore  rehearfed  fhall  be  to  the  King,  and  the  other  moiety 
to  him  or  them  that  will  fue  for  the  fame,  in  any  of  the 
King's  courts  of  record,  by  bill,  plaint,  adlion  of  debt 
or  information ;  in  the  which  bill,  plaint,  aftion  or  in- 
formation, no  wager  of  law,  efToin  or  proteftion,  fliall 
be  admitted. 

Se£I,  10.  Be  it  further  enafled,  i^fc.  That  the  juftices 
of  the  peace  in  every  county  within  this  realm,  or  JValeSf 
at  their  quarter- feffions,  (hall  have  full  power  and  autho- 
rity, by  virtue  of  this  a£t,  to  enquire,  hear  and  deter- 
mine all  and  every  the  defaults  and  offences  perpetrated, 
committed  or  done  contrary  to  this  a£l,  within  the  county 
where  any  fuch  feffions  fhall  be  kept,  by  inquifition,  pre- 
fentment,  bill  or  information  before  them  exhibited,  and 
by  examination  of  two  lawful  witnefTes,  or  by  any  of 
the  fame  ways  or  means,  by  the  difcretion  of  the  faid 
juftices,  and  to  make  procefs  thereupon,  as  though  they 
were  indicted  before  them  by  inquifition  or  by  verdifl  of 
twelve  men  or  more ;  and  upon  the  convidlion  of  the 
offender,  by  information  or  fuit  of  any  other  than  the 
King,  to  make  extradls  of  the  one  moiety  of  the  for- 
feitures to  be  levied  to  the  King's  ufe,  as  they  ufe  to  do 
of  other  fines,  ifTues  and  amerciaments  grown  in  the  fef- 
fions of  peace ;  and  to  award  execution  of  the  other 
moiety  for  the  complainant  or  informer  againft  the  of- 
fender, by  fieri  facias  or  capias,  as  the  King's  juftices  at 
Wejlminjler  may  do  and  ufe  to  do  :  And  if  any  fuch  con- 
viftion  or  attainder  fhall  hereafter  happen  to  be  at  the 
King's  fuit  only,  that  then  the  whole  forfeitures  to  be 
extracted  and  levied  to  the  King's  ufe  only. 

SeSl.  II.  And  it  is  further  enafled,  l^c.  That  what- 
foever  perfon  (hall,  at  any  time  hereafter,  be  punifhed  by 
virtue  of  this  aft,  for  any  thing  mentioned  in  this  ail ; 
that  then  the  fame  perfon  (hall  not  otherwife  be  vexed, 
troubled,  fued,  or  put  to  any  pain  or  punifhment  for 
that  thing  wherefore  he  or  they  fliall  have  been  fo  pu- 
niflied. 

Sen.  12.  Provided  always,  and  it  is  enafled  by  the 
authority  aforefaid,  That  it  fhall  be  lawful  to  every  per- 
fon or  perfons,  which  fhall  be  afligned  and  allowed,  by 
three  juflices  of  the  peace  of  the  county  where  he  (hall 
dwell,  thereunto,  to  buy  (otherwife  than  by  foreftalling) 
corn,  grain  or  cattle,  to  be  tranfported  or  carried  by 
water  from  any  port  or  place  within  this  realm,  or  Wales, 
unto  any  port  or  place  within  the  faid  realm  or  dominions, 
if  he  or  they  (hall,  without  fraud  or  covin,  (hip  or  em- 
bark within  forty  days  next  after  he  or  they  (hall  have 
bought  the  fame,  or  taken  covenant  or  promife  for  the 
buying  thereof,  and  with  fuch  expedition  and  diligence 
as  wind  and  weather  will  ferve  to  carry  and  tranfport  the 
fame  to  fuch  port  or  place,  as  his  or  their  cockets  (hall  de- 
clare ;  and  there  to  difbark,  unlade  and  fell  the  fame, 
and  do  bring  a  true  certificate  thereof  from  one  juftice  of 
peace  of  the  county,  or  mayor  or  bailiff  of  the  town 
corporate  where  the  fame  (hall  be  unladen,  and  alfo  of 
the  cuftomer  of  the  port  where  fuch  unlading  (hall  be,  of 
the  place  and  day  where  the  faid  corn  or  cattle  (hall  be 
di(barked,  unladen  and  fold,  to  be  diredted  unto  the 
cuftomer  and  comptroller  of  the  port  where  the  fame 
were  embarked  j  any  thing  mentioned  in  this  ad  to  the 
contrary  notwithftanding. 

Se£l.  13.  And  over  that,  that  at  all  times  hereafter, 
when  wheat  (hall  be  commonly  at  the  price  of  fix  (hillings 
and  eight  pence  the  quarter,  or  under,  malt  and  barley  at 
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three  (hillings  and  fourpence  a  quarter,  or  under,  oafs  or 
oats  malted  at  the  price  of  2  (billings  the  quarter,  or  under, 
peafe  or  beans  at  the  price  of  four  fhillings  the  quarter,  or 
under,  and  rye  or  mifteline  at  the  price  of  five  (hillings 
the  quarter  or  under;  and  which  quarters  (hall  be  intended 
to  be  of  London  meafure ;  tliat  then  it  fhall  be  lawful  to 
every  perfon  or  perfons  (not  foreftalling)  to  buy,  engrofs 
and  keep  in  his  or  their  granaries  or  houfes,  fuch  corn  of 
the  kinds  aforefaid,  as  without  fraud  or  covin  (hall  be 
bought  at  or  under  the  prices  afore  expreffed  ;  any  thing 
in  this  aft  to  the  contrary  notwithftanding. 

Se£^.  14.  Provided  always,  and  be  it  enafted  by  the 
authority  aforefaid.  That  this  aft,  or  any  thing  therein 
contained,  extend  not  to  charge  any  perfon  or  perfons  for 
any  the  offences  above  mentioned,  unlefs  he  or  they  be 
fued  for  the  fame  within  two  years  next  after  fuch  offence 
done  or  committed.  This  aft  to  endure  until  the  end  of 
the  next  parliament. 

Seli.  15.  Provided  always,  and  be  it  enafted  by  the 
authority  aforefaid.  That  it  (hall  be  lawful  to  all  and 
every  the  King's  Majefty's  fubjefts  now  dwelling  or  in- 
habiting, or  that  hereafter  (hall  dwell  or  inhabit  within 
one  mile  of  the  main  fea,  to  buy  all  manner  of  fifli, 
frefli  or  faked  (not  foreftalling  the  fame)  and  to  fell  the 
fame  again  at  reafonable  price? ;  this  aft,  or  any  thing 
therein  contained  to  the  contrary  in  any  wife  notwith- 
ftanding. 

Se6l.  16.  Provided  alfo,  and  be  it  enafted  by  the  au- 
thority aforefaid.  That  it  (hall  be  lawful  to  all  and  every 
perfon  and  perfons,  known  for  a  common  drover  or 
drovers,  being  licenfed,  authorized  and  allowed  in  writing 
by  three  juftices  of  the  peace,  whereof  one  to  be  of  the 
quorum,  of  the  county  or  counties  where  the  fame  drover 
or  drovers  fhall  be  moft  abiding  and  dwelling,  to  buy 
cattle  in  any  fuch  (hires  or  counties  where  drovers  have 
been  wont,  in  times  paft,  accuftomably  to  buy  cattle  at 
their  free  liberty  and  pleafure,  and  to  fell  the  fame  as  is 
aforefaid  at  reafonable  prices,  in  common  fairs  and  mar- 
kets, diftant  from  the  place  or  places  whereof  he  or  they 
ftiall  buy  the  fame,  forty  miles  at  the  leaft,  fo  that  the 
fame  cattle  be  not  bought  by  way  of  foreftalling;  this 
aft,  or  any  thing  therein  contained  to  the  contrary  in  any 
wife  notwithftanding.  v 

Sea.  17.  Provided  always,  That  fuch  licence  of  juftices 
of  peace  fhall  not  endure  above  one  year,  unlefs  the  fame 
be  yearly  renewed  by  fo  many  juftices  as  is  aforefaid. 
Made  perpetual  iy  J^  Eliz.  cap,  25. 
By  ftat.  5  Eliz.  c.  12.  feii.  4.  No  drover  of  cattle, 
badger,  lader,  kidder,  carrier,  buyer,  or  tranfporter  of 
corn  or  grain,  butter  and  cheefe,  be  from  and  after  the 
feaft  of  Eafier  next  after  the  firft  day  of  this  prefent  par- 
liament, licenfed,  admitted,  afligned,  or  allowed  to  thofe 
offices  or  doings,  or  to  any  of  them,  but  only  in  the 
general  and  open  quarter-feflions  of  the  peace,  to  be  holden 
in  the  (hire  where  fuch  perfon  or  perfons  fo  to  be  ad- 
mitted, afligned  or  allowed,  doth  or  ftiall  dwell,  and  hath 
or  (hall  have  dwelled  there  by  the  fpace  of  three  years 
next  before  the  tejfe  of  his  faid  licence.  And  that  no 
perfon  or  perfons,  after  the  firft  day  of  May  next  coming, 
be  admitted  to  the  faid  offices  or  doings,  or  to  any  of 
them,  but  fuch  only  as  be  or  have  been  married  men, 
and  (hall  be,  at  the  time  of  fuch  licence  to  be  granted, 
houfholders,  and  not  houfhold  fervants,  nor  retainers  to 
any  perfon  or  perfons,  and  of  the  age  of  thirty  years  at 
the  leaft  :  And  that  all  licences  being  made  and  granted, 
as  is  abovefaid,  (hall  have  countenance  and  be  good  only 
for  one  year  next  after  the  date  hereof,  and  for  no  more 
nor  longer  time. 

Se£f.  5.  Which  faid  licences  and  every  of  them  fhall 
bear  date  of  the  day  and  place  where  the  faid  feffions  fhall 
be  holden,  and  (hall  be  figned  and  fealed  with  the  proper 
hands  and  feals  of  three  of  the  faid  juftices  of  the  peace, 
being  prefent  at  the  fame  feffions,  at  the  leaft  ;  whereof 
one  to  be  of  the  quorum ;  upon  pain  that  every  perfon  or 
perfons  that  fliall  take  any  licence  contrary  to  this  ordi- 
nance, to  lofe  and  forfeit  to  our  Sovereign  Lady  the  Queen, 
.•-.er  heirs  and  fucceflbrj,  five  pounds  fterJing:  And  that 
all  licences  made  and  granted,  or  hereafter  to  be  made 

and 
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and  granted  otherwife  than  is  before  exprefTed,  fViall 
from  and  after  the  fa.d  fii  ft  day  of  May  next  coming  be 
void  and  of  none  cF-dV. 

Sea.  6.  And  further,  Be  it  enafled,  ^c.  That  the 
juftices  of  the  peace  in  the  faid  general  and  open  fe.Tlons 
(hall  or  mav,  bv  the.r  difcreti  ns,  take  bond  and  furety, 
from  time  to  time  by  recognizance,  of  fuch  as  (hall  be 
admitted  or  allowed  hereafter  a  common  drover  of  cat- 
tle, badger,  lader,  kidder,  carrier  or  buyer  of  com, 
grain,  butter  or  cheefe,  that  they  or  any  of  them  (halt  not, 
by  colour  of  his  or  their  licence,  foreflall  or  ingrofs,  or 
otherwife  pra^ife  or  do  any  ad  or  thing  contrary  to  the 
tenor  and  true  meaning,  or  in  defrauding  the  faid  former 
(}atute,  or  of  any  matter  or  thing  therein  contained  : 
All  which  licences,  and  every  of  them,  and  the  faid  re- 
cognizances, (hall  be  made  and  written  by  the  clerk  of 
the  peace  of  every  county  where  fuch  licence  (hall  be 
granted,  or  by  his  lawful  deputy,  and  by  none  other  per- 
fon  or  perfons:  And  every  peifon  that  (hall  have  any 
fuch  licence,  (hall  pay  to  the  clerk  of  tie  peace,  or  hii 
deputy  for  making  thereof,  twelve  pence  at  the  moft: ; 
and  for  every  recognizance  in  form  abovefaid,  to  be  made 
and  acknowledged,  eight-pence  at  the  mofl: ;  and  for  re- 
giftering  of  the  fame  licence  and  recognizance,  four- 
pence  at  moft  :  For  which  faid  fee,  the  faid  clerk,  or 
his  deputy,  (hall  have  and  keep  one  regifter-book,  and 
therein  (hall  re^ifter  and  write  all  the  names,  furnames, 
and  dwelling  places  of  fuch  as  (hall  be  licenfed,  as  afore- 
faid,  with  a  brief  declaration  or  entry  of  the  faid  licence, 
and  of  the  day,  time,  and  place  where  fuch  Ixence  or 
licences  (hall  be  granted  :  Which  book  or  regifter  the 
faid  clerk  of  the  peace,  or  his  deputy,  (hall  have  and 
bring  to  every  feflions,  to  the  intent  that  it  may  appear 
what  number  of  licences  be  and  (hall  be  from  time  to 
time  granted,  whereby  the  better  confideration  may  be 
had  thereof. 

Sea.  7.  Provided  always,  and  Be  it  further  enadted  by 
the  authority  aforefaid.  That  no  perfon  or  perfons  ftiall 
or  may,  by  authority  of  fuch  licence  above-mentioned, 
buy  any  corn  or  grain  out  of  open  fair  or  market  to  fell 
again,  unlefs  fuch  perfon  and  perfons  (hall  be  thereto  li- 
cenfed, and  (liall  have  fpecial  and  exprefs  words  con- 
tained in  (uch  licence  or  licences,  that  he  or  they  may 
fo  do  ;  upon  pain  to  forfeit,  for  every  fuch  time  that  any 
fuch  perfon  or  perfons  (hall  do  to  the  contrary,  five 
pounds :  The  moiety  of  which  forfeitures  above  rehear- 
fed,  fliall  be  to  the  Queen  our  Sovereign  Lady,  her 
heirs  and  fucceflbrs,  and  the  other  moiety  to  him  or 
them  that  will  fue  for  the  fame  in  any  of  the  Queen's 
courts  of  record,  by  bill,  plaint,  aftion  of  debt  or  infor- 
mation, in  the  which  bill,  plaint,  aftion  or  information, 
no  waijer  of  law,  eflbin  or  protection  (hall  be  admitted. 

Se£i.  8.  The  juftices  of  peace  in  every  county  within 
this  realm  or  JVales,  at  the  quarter- feffions,  (hall  have 
full  power  and  authority,  by  virtue  of  this  afl,  to  in- 
quire, hear  and  determine  all  and  every  the  defaults  and 
offences  perpetrated,  committed  or  done  contrary  to  this 
ad,  within  the  county  where  any  fuch  feffions  (hall  be 
kept,  by  inquifition,  prefentment,  bill  or  information, 
before  them  exhibited,  and  by  examination  of  two  law- 
ful witnefles,  or  by  any  of  the  fame  ways  or  means,  by 
the  difcretion  of  the  faid  juftices,  and  to  make  procefs 
thereupon,  as  though  they  were  indided  before  them  by 
inquifition,  or  by  verdidl  of  twelve  men  or  more  :  And 
upon  the  convidion  of  the  offender,  by  information  or 
fuit  of  any  other  than  the  Q^ieen,  to  make  extrads  of 
tiie  moiety  of  the  forfeitures  to  be  levied  to  the  Qijeen's 
ufe,  as  they  ufe  to  do  of  other  fines  and  amercements 
grown  in  the  feffions  of  peace,  and  to  award  execution 
of  the  other  moiety  for  the  complainant  or  informer 
againft  the  offender,  by  fieri  faciai  or  capias,  as  the  Queen's 
juftices  at  IVeJiminJhr  may  do,  and  ufe  to  do  :  And  if 
after  any  fuch  convidion  or  attainder  (hall  hereafter  hap- 
pen to  be  at  the  Queen's  fuit  only,  then  the  whole 
forfeituies  to  be  extraded  and  levied  to  the  Queen's  ufe 
only. 

Sect.  g.  Provided  always.  That  this  ad,  or  any  thing 
therein  contained,  (hall  not  in  any  wife  extend  to  the 
prejudice  of  the  liberty  of  any  city  or  town  corporate ; 
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but  that  t!  ey  and  every  of  them  (hall  ?nd  may  lawfully 
affign  and  liceiife  puiveycrs  tor  the  ;  ruvifion  ot  the  (ame 
(ity  or  town  corporate,  in  fuch  manner  aid  torm  as 
tfiey  might  lawfully  have  done  before  the  m.ik  ng  ot  this 
ad. 

Sect.  10.  Provided  further.  That  this  ad,  nor  any 
tiling  theiein  contained,  Ihall  he  in  any  wife  hurtful  <ir 
prejudicial  unto  any  the  inhabitants  within  the  coun* 
ties  of  Jf'cjlmotlavd,  Cun:bcrland,  Lancajhr,  Chejier  and 
York,  or  any  of  them,  but  that  they  may  do  as  hereto- 
fore they  have  lawfully  ufcd  to  do  ;  any  thing  i;,  mis 
prefent  ad  to  the  contrary  notwlthftanding. 

This  ad  was  made  perpetual  by  flat.  13  Eliz.  cap.  12. 
and  by  feet.  21.  of  tl.e  laft  mentioned  dd,  it  is  provi- 
ded. That  the  faid  ad  of  5  fS"  6  Ed.  6.  aga'nft  regra- 
tors  and  ingrofTors  fliall  not  extend  to  any  wines,  oils, 
fugarf,  fpices,  cuirans,  or  otiier  foreign  viduals  impor- 
ted from  beyond  fea,  fifh  and  fait  onl\    excepted, 

Sta\  21  jac.  1.  f.  22.  feet.  6.  The  laid  jdts  of  3 £9"  4: 
Ed.  6.  c.  21.  and  5  i5^  6  Ed.  6,  c.  14.  or  any  of  tnem, 
or  any  other  ad,  ftatute,  law,  ordinance,  or  othei  pro- 
vifion  wlatever  heretofore,  fur  or  concern  ng  the  faie 
of  butter  or  cheefe  in  open  (hop,  fair  or  market,  or  the 
providing  or  buyirg  of  any  butter  or  cheefe,  (hdl  not  in 
any  wife  extend  to  any  perfon  ot  perfoni!,  being  cheefe- 
mongers,  or  tallow- chandlers,  free  of  t'e  faid  tiiy,  and 
having  been  brought  up  as  apprentice  by  the  fpace  of  fe- 
ven  years,  trading  in  butter  and  cheefe,  for  fuch  butter 
and  cheefe,  and  either  of  them,  as  he  and  they  fliall  ut- 
ter and  fell  within  London,  and  the  liberties  thereof,  or 
within  the  borough  of  Southward,  or  the  city  of  fVe/l- 
minjier,  for  the  vidualling  of  any  of  the  (hps  of  nis 
Majefty,  his  heirs,  or  fucceffors,  or  for  the  (hips  of  any 
other  of  his  Majefty's  fubjeds;  or  to  fuch  butter  or  cheefe 
which  he  or  they  (h^ll  fell  by  any  quantities  at  any  time, 
and  to  one  perfon,  not  exceeding  four  wey  of  cheefe,  or 
four  barrels  of  butter,  wiihout  fraud  or  covin,  fo  as  he 
or  they  fell  the  fame  in  open  (hop,  fair  or  market  ;  any 
thing  in  the  faid  ads  and  ftatutes,  or  any  of  them,  to 
the  contrary  notwlthftanding. 

Sect.  7.  Provided  neverthelefs,  and  Be  it  enaded  by 
the  authority  aforefaid,  That  if  the  juftices  of  the  peace 
of  any  of  the  counties  of  this  realm  of  England.,  or  the 
dominion  of  Wales,  at  their  quarter- feffions  of  any  of 
the  faid  counties,  (hail  declare  and  publifh  in  open  fef- 
fions, that  the  traders  aforefaid  in  butter  and  cheefe  (hall 
forbear  to  buy  any  butter  or  cheefe,  for  any  time  within 
the  faid  county  or  counties,  or  within  any  parts  or  places 
of  the  fame;  that  then,  for  and  during  the  time  of  fucH 
reftraint,  the  faid  traders  in  butter  and  cheefe,  that  (h^II 
buy  any  fuch  butter  or  cheefe,  and  fell  the  fame  again  by 
retail,  contrary  to  any  the  ads  aforefaid,  (hall  not  be 
freed  of  or  from  any  the  penalties  of  the  faid  ads,  but 
(hall  be  fubjed  to  the  fame,  as  if  this  ad  had  never  been 
made. 

This  ad  to  continue  unto  the  end  of  the  firft  fefllon  - 
of  the  next  parliament. 

This  ad  was  to  continue  indefinitely  by  3  Car.  i,  r. 
4.  and  16  Car.   I.  c.  4. 

By  flat.  15  Car.  1.  c.  7.  feet.  if.  When  the  quar- 
ter of  wheat  {IVincheJler  mcafure)  doth  not  exceed  forty- 
eight,  rye  thirty-two  (hilling<:,  barley  or  malt  twenty- 
eight,  buck-wheat  twenty-eight  (hillings,  outs  thirtefert 
(hillings  and  four-pence,  and  peafe  or  beans  thirty-two 
(hillings,  any  perfon  (not  foreftalli.-^g,  nor  felling  the 
fame  again  in  three  montiis)  hiay  buy  (uch  corn,  in  open 
market,  at  or  under  fuch  price,  and  lay  it  up,  and  feH 
the  fame  again,  without  incurring  any  penalty. 

But  flat.  31  Eliz.  cap.  5.  (which  oidains,  that  infor- 
mations for  offences  againft  penal  ftatutes  muft  be  laid 
in  the  proper  county)  it  is  provided,  that,  neverthelefs, 
an  information  on  the  faid  ftatute  of  Ed  6.  againft  fore- 
ftalling,  ingroffing  or  rcgrating,  where  the  penalty  (hall 
appear  to  be  twenty  pounds,  or  above,  may  be  laid  oat 
of  the  proper  county,  and  in  any  other  county,  at  the 
pleafure  of  the  informer. 

Stat.  31  Ceo.  2.    c.  40.   feet.   II.    Whereas  falefmeh, 
brokers,    or   fador?,    employed   by  feeders  of   rattle,    6r 
farmer',  to  fell  their  live  cattle  within  the  city  of  Lon- 
don, 
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Jon,  or  within  the  limits  of  the  weekly  bills  of  morta- 
lity, may  be  guilty  of  many  abufes  greatly  to  the  preju- 
dice of  their  employers,  by  indiredlly  felling  fuch  cattle, 
and  by  that  means,  ftocicing  lands,  which  they  may 
hire,  for  that  purpofe,  near  the  market  within  the  faid 
city  of  London,  or  weekly  bills  of  mortality,  where  fuch 
cattle  may  be  brought  to  be  fold  again,  whenever  they 
Ihall  find  a  proper  time,  or  opportunity  of  felling  the 
fame  to  advantage  ;  Be  it  therefore  enafled,  by  the  au- 
thority aforefaid,  That  from  and  after  the  twenty-ninth 
day  of  September  1758,  no  faiefman,  or  other  broker  or 
faflor,  who  (hall  be  employed  to  buy  or  fell  any  fort  of 
cattle  for  others,  by  commifTion,  or  for  reward  to  be 
paid  or  taken,  flidll  by  himftlf,  or  any  fervant  or  agent, 
direftly  or  indirediy,  on  or  for  his  own  account,  buy 
any  live  ox,  bull,  cow,  fleer,  bullock,  heifer,  calf, 
(beep,  lamb,  or  fwine,  in  London,  or  within  the  faid  li- 
mits of  the  faid  weekly  bills  of  mortality,  or  at  any 
place  whilft  any  fuch  cattle  ftiall  be  on  the  road,  or  be 
driving,  bringing,  or  coming  up,  to  be  fold,  or  offered 
to  or  for  faie,  in  London,  or  at  any  other  place  within 
the  bills  of  mortality  (other  than  fuch  cattle  which  any 
fuch  falefman,  broker,  or  fa£lor,  fhall  aiSlually  purchafe 
for  the  neceffdry  ufe  or  provifion  of  his  family,  and  fliall 
atflually  ufe  accordingly) ;  And  no  fuch  falefman,  bro- 
ker, or  fa(Sor,  after  the  faid  twenty-ninth  day  of  Sep- 
tember, (hall  fell  or  expofe,  or  offer  to  or  for  fale,  on  his 
own  account,  in  London,  or  at  any  place  within  the  faid 
limits  of  the  faid  weekly  bills  of  mortality,  either  by 
himfelf,  or  his  fervant,  or  agent,  any  live  ox,  bull,  cow, 
fleer,  bullock,  heifer,  calf,  Iheep,  lamb,  or  fwine  ;  up- 
on pain  that  every  perfon  who  (hall  fo  offend  in  the  pre- 
mifles,  (hall,  every  time  he  (hall  be  convidled  of  any 
fuch  offence  in  manner  herein  after-mentioned,  forfeit  and 
pay  for  every  fuch  offence  double  the  value  of  any  live 
cattle  which  he  (hall  fo  buy  or  fell,  on  his  own  account, 
contrary  to  the  tenor  of  this  acTt. 

Sect.  15.  For  the  more  fpeedy  recovery  of  all  and 
every  the  money  which  (hall  be  forfeited  by  breach  or  non- 
performance of  any  part  of  this  aft,  and  for  the  difpofing 
thereof;  Be  it  further  enadled,  by  the  authority  afore- 
faid. That,  on  complaint  being  made,  on  oath,  to  any 
juftice  or  juftices  of  the  peace,  of  any  offence  commit- 
ted againft  this  aft,  within  his  or  their  refpeftive  jurif- 
diftions,  fuch  juftice  or  juftices  is  and  are  hereby  requi- 
red and  authorifed  to  iffue  his  or  their  fummons,  to  con- 
vene the  perfon  or  perfons  charged  with  being  an  offen- 
der or  offenders  againft  this  aft  ;  and  alfo  any  witnefs  or 
witneffes  for  any  of  the  parties,  at  a  certain  time  and 
place  in  fuch  fummons  to  be  fpecified  ;  and  if  any  one  fo 
fummoned  (hall  not  appear  on  fuch  fummons,  or  offer 
fome  reafonable  excufe  for  the  default,  then  any  fuch 
juftice  or  juftices  (hall  iffue  his  or  their  warrant  or  war- 
rants for  apprehending  the  party  or  parties  fo  making  de- 
fault within  the  jurifdiftion  of  any  fuch  juftice  or  juf- 
tices :  And,  upon  the  party  or  parties  complained  againft 
appearing,  or  being  brought  before  any  fuch  juftice  or 
juftices,  on  his  or  their  warrant  or  warrants ;  or  in  cafe 
the  party  or  parties  complained  againft  (hall  not  appear  on 
fuch  fummons  being  ferved  on  him,  or  left  for  him  or 
them  at  his  or  their  ufual  place  of  abode,  and  proof 
fhall  be  made  thereof,  by  oath,  before  any  fuch  juftice 
or  juftices ;  then  every  fuch  juftice  or  juftices  is  and  are 
hereby  authorifed  and  required  to  proceed  to  make  in- 
quiry touching  the  matter  complained  of,  and  to  examine 
into  the  fame  by  the  oath  or  oaths  of  a  credible  perfon  or 
perfons  as  (hall  be  tequifite,  and  to  hear  and  determine 
the  matter  of  every  fuch  complaint ;  and,  on  confeflion 
of  the  party,  or  proof  of  one  credible  witnefs,  upon 
oath,  to  convift  or  acquit  the  party  or  parties  againft 
whom  complaint  ftiall  be  made ;  and  if  the  money  for- 
feited (hall  not  be  paid  down  on  every  fuch  conviftion, 
every  fuch  juftice  or  juftices  (hall  iffue  his  or  their  war- 
rant or  warrants  under  his  hand  and  feal,  or  their  hands 
and  feals,  fi,r  levying  thereof  within  his  or  their  jurif- 
diftion, by  diftrefs  on  the  goods  and  chattels  of  every 
fuch  offender  or  offenders,  and  to  caufe  fale  to  be 
made  of  fuch  goods  and  chattels ;  in  cafe  the  money 
forfeited,    toge'her    with    the    charges   of    fuch   difiiels 
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and  fale,  fhall  not  be  paid  within  five  days  after  the 
making  any  fuch  diftrefs  and  fale;  rendering  the  over- 
plus, if  any,  to  the  owner  thereof,  upon  demand,  after 
dedufting  the  reafonable  charges  of  every  fuch  diftrefs 
and  fale  :  And  if  any  fuch  offender  (hall  not  have  any 
goods  or  chattels  within  the  jurifdiftion  of  fuch  juftice 
or  juftices,  whereon  the  money  forfeited  can  be  levied,  any 
juftice  or  juftices  within  whofe  jurifdiftion  any  fuch  offen- 
der or  offenders  (hall  be,  fhall  and  may  ifl'ue  a  warrant  or 
warrants,  under  his  hand  and  feal,  or  their  hands  and  feals, 
on  the  application,  or  on  the  behalf,  of  any  informer  or 
informers,  to  apprehend  every  fuch  offender  and  offen- 
ders, and  to  commit  him  or  them  to  fome  publick  pri- 
fon,  or  houfe  of  correftion,  of  the  county,  divifion, 
city,  town,  or  place,  in  which  any  fuch  offence  fliall 
have  been  committed  ;  there  to  remain  for  any  time  not 
exceeding  one  calendar  month,  nor  lefs  than  ten  days 
from  the  time  of  every  fuch  commitment;  until  fuch 
offender  or  offenders  (hall  fooner  pay  the  money  forfei- 
ted :  And  if  any  witnefs  who  fhall  appear,  or  be  brought 
by  any  warrant,  before  fuch  juftice  or  juftices,  fhall  re- 
fufe  to  be  examined,  any  fuch  perfon  refufing  to  be  exa- 
mined, may  be  committed,  by  any  fuch  juftice  or  juf- 
tices, to  fome  pnfon  of  the  county,  city,  or  place, 
where  fuch  witnefs  (hall  fo  make  default,  for  any  time 
not  exceeding  ten  days  from  the  time  of  every  fuch  com- 
mitment, as  any  juftice  or  juftices  ftiall  think  fit. 

Se£}.  16.  Provided  always,  and  Be  it  further  enafted. 
That  if  any  perfon  or  perfons  convifted  of  any  offence 
punifhableby  this  aft,  ftiall  think  him,  her,  or  themfelves 
aggrieved  by  the  judgment  or  determination  of  any  juf- 
tice or  juftices  as  aforefaid,  fuch  perfon  or  perfons  may 
appeal  againft  the  fame  to  the  juftices  at  the  general  or 
general  quarter- feffions  of  the  peace  of  the  county,  city, 
or  place,  in  which  any  fuch  conviftion  (hall  have  been 
made,  which  fhall  be  held  next  after  fuch  conviftion  ; 
unlefs  fuch  next  general  or  general  quarter- feffions  of  the 
peace  for  any  fuch  county,  city,  or  place,  fliall  be  held 
within  fix  days  next  after  fuch  conviftion :  And  if  any 
fuch  general  or  general  quarter-feffions  of  the  peace, 
(hall  happen  to  be  held  within  the  faid  fpace  of  fix  days 
next  after  fuch  conviftion,  then  it  (hall  be  lawful  for 
any  fuch  perfon  or  perfons  to  appeal  againft  fuch  judg- 
ment or  determination  to  the  juftices  at  the  fecond  gene- 
ral or  general  quarter- feffions  of  the  peace  which  (hall  be 
held  for  any  fuch  county,  city,  or  place,  next  after  any 
fuch  conviftion :  But  the  party  or  parties  who  fliall  think 
fit  fo  to  appeal  (hall,  before  any  fuch  appeal  (hall  be  re- 
ceived, enter  into  a  recognizance  with  two  fufficient 
fureties,  before  fuch  juftice  or  juftices  as  aforefaid,  in 
double  the  fum  which  fuch  perfon  or  perfons  (hall  have 
been  adjudged  to  pay  or  forfeit,  to  profecute  every  fuch 
appeal  with  efteft,  and  to  be  forth-coming  to  abide  by, 
and  obey  the  judgment  and  determination  of  the  juftices 
at  any  fuch  general  or  general  quarter-feffions  of  the  peace 
on  every  fuch  appeal ;  and  fhall  alfo  give  three  days  no- 
tice in  writing,  of  every  fuch  appeal,  to,  or  leave  the 
fame  at  the  ufual  place  of  abode  of  the  perfon  or  perfons 
who  (hall  profecute  to  conviftion  the  party  or  parties  fo 
appealing  :  And  the  juftices  of  the  peace  at  fuch  general 
or  general  quarter-feffions,  are  hereby  authorized  and  re- 
quired,- on  every  fuch  appeal  being  made,  finally  to  hear 
and  determine  the  matter  of  every  fuch  appeal  ;  and  to 
make  fuch  order,  and  award  fuch  cofts  therein,  as  they 
in  their  difcretion  (hall  deem  meet :  And  tlie  determina- 
tion of  fuch  court  of  general  or  general  quarter-feffions 
on  every  fuch  appeal,  (hall  be  final  and  conclufive  to  all 
parties  thereto  appealing  ;  and  no  certiorari  (hall  be  al- 
lowed to  remove  any  fuch  proceedings  or  determination. 

Sc£i.  17.  And  be  it  further  enafted  by  the  authority 
aforefaid.  That  one  moiety  of  all  m.oney  forfeited  by 
this  aft  (hall,  when  recovered,  go  and  be  paid  to  the 
perfon  or  perfons  who  (hall  profecute  to  conviftion  any 
offender  or  offenders  againft  this  aft  ;  and  that  the  other 
moiety  thereof  (hall  go  and  be  paid  to  or  for  the  ufe  of 
the  poor  of  the  parifli  or  place  where  the  offence  (hall 
have  been  committed. 

Seif.  18.  Provided  always,  and  it  is  hereby  further  en- 
afted, That  any  inhabiunt  of  the  parifh  or  place  in  which 
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any  offence  fhall  be  committed  againft  this  aft,  fhall,  not- 
withftanding  Tuch  inhabitancy,  be  a  good  and  competent 
witnefs. 

Sea.  19.  And  be  it  further  enaaed  by  the  autlionty 
aforefaid,  that  if  any  plaint,  aaion  or  fuit  (hall  be 
commenced  or  profecuted  againft  any  perfon  or  perfons, 
for  what  he  or  thev  (hall  do  or  have  done  in  purfuance 
or  in  e.iecution  of  this  aft,  the  fame  (hall  be  commenced 
within  fix  months  after  the  offence  committed  ;  and  fhall 
be  laid  in  the  county  or  city  where  the  offence  (hall  have 
been  committed  ;  and  fuch  perfon  or  perfons  fo  fued,  in 
any  court  whatfoever,  (hall  and  may  plead  the  general 
iffue.  Not  guilty,  and  may  give  this  aft  and  the  fpecial 
matter  in  evidence,  at  any  trial  to  be  had  thcreu]^on  : 
And  if  a  vcrdifl  (liall  be  found  for  the  defendant  or  defen- 
dants, or  if  the  plaintiff  (hall  be  nonfuit,  or  difcontinue 
his  aftion,  after  the  defendant  (hall  have  appeared  ;  or  if 
judgment  fiiall  be  given,  upon  a  demurrer,  againft  the 
plaintiff  or  plaintiffs,  the  defendant  or  defendants  in  every 
fuch  a£lion  (ball  recover  treble  co(ts,  and  have  the  like 
remedy  for  the  fame  as  any  defendant  or  defendants  hath 
or  have  in  other  cafes  for  recovery  of  his  or  their  cofts. 

3,  Cafes  adjudged  upon  thefe  ftatutes. 

Apples.  Information  in  the  Exchequer  upon  the  ftatute 
of  5  iS"  6  Ed.  6.  for  the  ingrofTing  of  apples,  being  dead 
vi£tua!,  the  defendant  being  a  coftermonger  :  and  it  was 
thereupon  demurred,  that  it  was  out  of  the  ftatute,  and  is 
not  fuch  visual  as  the  law  intends :  And  it  was  adjudged 
accordingly,  and  error  thereof  brought  in  tlie  Exchequer- 
Chamber ;' and,  upon  conference,  the  two  chief  juftices 
refolved,  that  it  was  not  within  the  ftatute :  And  Coke 
faid,  there  was  not  anything  prohibited  within  the  fta- 
tute, but  it  had  a  provifo,  how,  in  fome  kind,  it  might 
be  bought ;  but  there  was  not  any  fuch  provifo  for  apples; 
therefore  it  never  was  intended  to  be  reftrained  ;  and  for 
that  caufe  the  judgment  was  affirmed.  Cro.  Jac.  214. 
Mich.   6  Jam.  I, 

Upon  an  indiament  preferred  22  Car.  at  the  affixes  at 
Kent,  againft  one  ingrofting  apples,  pears  and  cherries, 
framed  upon  the  ftatute  made  againft  engroflers  of  vic- 
tuals, the  defendant  pleaded  and  was  found  guilty  ;  for- 
merly judgment  was  arretted,  and  the  counfel  heard. 
Edward  Johnfin  of  the  Inner  "Temple  pray'd  for  judgment 
for  the  keepers  of  the  liberty,  ^c.  notwithftanding  what 
had  been  objeiSled  formerly  ;  and  that  upon  thefe  reafons : 
I.  Becaufe  that  apples,  pears  and  cherries  are  vifluals 
within  the  ftatute  ;  and  that  becaufe  the  ftatute  is  not 
to  be  abridged  ;  and  the  ftatute  of  2  Ed.  6.  made  con- 
cerning forfeitures,  expounded  this  ftatute,  that  apples, 
pears,  ISc.  are  viduals,  for  the  fruiterers  are  called  fellers 
of  vidluals  ;  and  for  Boh  his  cafe  that  is  objeded  that 
apples  are  not  vifluals,  it  is  not  to  be  meant  of  all  forts 
of  vicSual  in  a  general  acceptation,  and  without  doubt 
ingrofling  of  them  is  ingrofTing  at  r  the  Common  law. 
Salt  is  no  vidual  per  /<■,  nor  is  ufed  as  viclual  in  any 
country ;  yet  it  is  there  faid  to  be  visual.  But  apples 
are  vi£lu.il  per  fe ;  no  coftermongers  are  called  vic- 
tuallers by  their  charters.  Roll,  Chief  Juftice  faid,  that 
4  Jac.  apples  were  adjudged  no  viduals ;  and  after, 
upon  a  writ  of  error,  this  judgment  was  affirmed  in  the 
Exchequer-Chamber,  and  therefore  that  judgment  is  not 
to  be  lightly  pafled  over ;  and  if  they  (hould  be  adjudged 
viftuals,  the  trade  of  the  coftermongers  would  be  deftroyed ; 
and  for  fait,  it  is  no  visual,  but  a  prefervation  of  visual; 
and  hops  were  adjudged  to  be  no  visual,  20  Jac.  upon  a 
reference  made  to  the  judges.  Neither  are  apples  to  be 
accounted  vidlual  within  the  ftatute.  Ferman,  Juftice, 
differed,  and  Nicholas,  Juftice,  held.  That  apples  are 
viftual  within  the  ftatute,  becaufe  they  are  better  than 
fifti.  yffi,  Juftice,  held,  That  apples  are  visual,  but 
not  witnin  the  ftatute  ;  for  a  ftatute  cannot  alter  by  reafon 
of  time,  but  the  Common  law  may  :  It  was  adjourned. 
Slyl.  190.  Hit.  1649. 

Barley  and  beans.  In  an  information,  becaufe  the  de- 
fendant, bitween  the  20th  of  June  12  Jac.  and  the 
4th  of  July  next  after,  at  lyejiinin/ltr,  in  the  county  of 
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MiJdlefex,  did  buy,  ingrofs  and  obtain  in  hi?  hanJ*, 
by  buying  and  contraiEting  of  divers  perfons  unknown, 
three  hundred  quarters  of  barley,  of  the  value  of  each 
quarter  twenty  (billings;  a  hundred  quarters  of  beans, 
of  the  value  of  twenty  (hillings  every  quarter,  ad  reven- 
dcndum  contra  forwam  Jtatuti,  i^c.  whereupon  an  adtion 
accrued  to  the  King  and  the  informer,  to  have  of  the  de- 
fendant four  hundred  pounds  ;  viz.  the  value  of  the  bar- 
ley and  beans,  v\  hereof  the  informer  prayed  a  moiety,  ^c. 
The  defendant,  as  to  the  ingrofsment  between  the  22d  of 
May  13  Jac.  and  the  4th  of  July  next  after,  pleaded 
Not  guilty.  And  as  to  the  ingroftment  between  the  faid 
20th  day  of  July  12  Jac.  and  the  faid  22d  oi  May  next 
after,  the  defendant  faith,  that  beforethe  exhibiting  of  the 
faid  information,  fc.  the  22d  of  May  13  Jac.  One 
Robert  Bcadow  did  exhibit  an  information  in  the  Exche- 
quer for  the  King  and  himfelf  againft  the  defendant,  who 
between  the  firft  of  June  laft,  and  the  day  of  the  faid  in- 
formation, did  ingrofs  five  hundred  quarters  of  wheat,  of 
price  every  quarter  thirty  (hiHings ;  five  hundred  quarters 
of  barley,  of  price  every  quarter  twenty  (hillings ;  five 
hundred  quarters  of  oats,  of  price  every  quarter  twenty 
(hillings;  and  five  hundred  quarters  of  beans  and  peafe, 
of  price  every  quarter  twenty  (hillings,  ad  revendendum 
contra  formam  Jiatut't,  isfc.  And  did  aver,  that  Stephen 
Bointon,  named  in  the  firft  information,  and  Stephen 
Bointon  named  in  the  laft  information,  are  one  perfon, 
and  not  divers ;  and  that  the  faid  three  hundred  quarters 
of  barley,  and  a  hundred  quarters  of  beans,  fpeccfied  in 
the  laft  information,  are  parcel  of  the  aforefaid  barley  and 
beans  in  the  firft  information  ;  unde  petit  judicium  of  the 
laft  information,  the  faid  fiift  information  depending  de- 
terminable. Uj)on  which  plea  Mr.  Attorney  demurred 
in  law.  And  I  conceive  that  judgment  ought  to  be  given 
for  the  King  and  the  informer  for  two  reafons.  Tire 
offence  in  the  firft  information  is  alleged  to  be  between 
the  firft  of  June  12  Jac.  and  the  22d  of  May  13  Jac. 
So  that,  for  any  thing  appears  to  the  contrary,  this  may 
be  done  between  the  firft  of  June  12  Jac.  and  the  20th 
of  July  next,  which  is  not  part  of  the  time  contained  in 
the  laft  information;  and  then,  that  is  no  anfwer  to  the 
ingrofTing  between  the  20th  of  July  12  Jac.  and  the 
22d  of  May  next,  unkfs  he  had  averred  in  fa£t  that  it 
was  within  the  time  contained  in  the  laft  information. 
The  22d  of  May  13  Jac.  is  not  anfwered  to  at  all; 
and  it  may  be  that  the  ingrofiment  was  on  that  day;  for 
the  plea  of  Not  guilty  goes  only  between  the  22d  of  May 
13  Jac.  and  the  4th  of  July  nex;  ;  and  the  laft  infor- 
mation is  between  the  firft  of '/"W  12  Jac.  and  the  22d 
of  May  ;  fo  that  the  22d  of  A'Jay  is  utterly  excluded  ;  and 
that  is  part  of  the  time  contained  in  the  laft  information. 
The  firft  information  is  for  ingrofTing  of  beans  and  peafe, 
being  a  mixt  grain  ;  and  the  laft  infv>rmation  is  for  beans 
only;  and  beans  by  themfelves  cannot  be  parcel  of  beans 
and  peafe,  being  a  mixt  grain.  And  after  judgment  was 
given  for  the  King  and  the  informer,  and  that  principally 
for  the  fecond  exception.  Bridg.  Rep.  48,  49.  Hill,  13 
Jac.  I. 

Butter  and  cheefe.  Information  in  the  Exchequer  for 
insLtolTing  butter  and  cheefe.  Upon  Not  guilty  pleaded, 
it  was  found  againft  the  defendant ;  and  a  writ  of  error 
being  brought  in  the  Exchequer-Cliamber,  the  exceptions, 
amongft  other  things,  were,  for  that  the  forfeiture  was 
pray'd  Legalis  Monetis  Angl.  (with  a  blank)  ad  valorem 
pradia.  Butyr.  y  Caf.  but  held  well  enough,  without 
mentioning  any  particular  fum,  that  being  to  be  fettled 
by  the  jury.  Another  exception  was,  that  it  was  not 
alleged  in  the  information,  that  the  defendant  had  it  not 
by  demife,  grant,  ^c.  but  this  was  alfo  held  good,  it 
being  a  matter  for  the  defendant  himfelf  to  give  in  evi- 
dence ;  fi.r  that  the  plaintiff  demanded  his  own  moiety, 
and  took  no  notice  of  the  moiety  belonging  to  the  King; 
but  this,  w.is  difallov/ed  ;  for  all  the  precedents  agree  there- 
with ;  and  accordingly  the  judgment  was  affirmed,  Jon. 
(['Fill.)  156.     20  Jac.  I.  in  B.  R. 

Corn.  An  information  was,  upon  the  ftatute  of  5  £/ 
6  Ed.  6.  for  buying  of  feed-corn,  having  fufScient  of 
lus  vwn,  and  not  bringing  fo  much  unto  the  market  of 

his 
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his  own  corn;  and  a  general  iflue  was  found  upon  it. 
And  it  was  delivered  for  the  law  to  the  jury  by  the 
juftices,  that  a  contra(S  in  market  for  corn  not  in  the 
market,  or  which  was  not  there  that  day,  is  not  within 
the  branch  of  the  ftatute.  Bit  if  corn  or  grain  be  in  the 
market,  aldiough  that  the  contract:  be  made  in  a  houfe 
out  of  the  market,  and  dehvcred  to  the  vendee  out  of  the 
market,  \et  it  is  within  the  ftatute.  And  in  the  argu- 
ment of  tiat  cafe,  Anderfon  faid,  that  the  market  ihall  be 
faid,  the  place  in  the  town  where  it  liath  ufed  to  be  kept, 
and  not  every  place  of  the  town  :  and  a  fale  in  a  market 
overt  in  London  ought  to  be  in  a  fhop  which  is  open  to 
the  ftreet,  and  not  in  chambers  or  inward  rooms,  other- 
wife  the  property  is  not  altered.  And  fo  it  is  of  all  fta- 
tute.i,  in  open  markets.  And  the  recorder  of  London  faid, 
that  fuch  was  the  cuftom  in  London.  Godb.  Rep.  131. 
Hil.  29  £/;z. 

It  was  held  clearly  by  Pcpham  and  Fenner,  that  a 
buyer  of  corn,  to  convert  it  into  meal,  and  then  fell  it, 
is  not  ingrofling  within  the  ftatute  of  5  £if  6  Ed.  6,  cap. 
14.     Mo.  595.  Pafch.  35  Eliz. 

Fijh.  Fenn,  a  fifhmonger  of  London,  was  indifled  at 
Newgate  fefltons,  for  that  he  ingrofled  divers  kinds  of  fifti, 
viz.  fmelts,  whitings,  y<:.  ea  intentione  ad  revendend.  contra 
form.  Jiatuti.  Unto  this  he  pleaded  Not  guilty,  and  the 
indictment  was  removed  hither  by  certiorari.  Henden 
ferjeant  moved  in  arreft  of  judgment,  that  by  the  ex- 
prefs  words  of  the  act  of  5  Ed.  6.  fifhmongers,  butchers, 
i^c.  are  not  faid  to  be  ingrofl'ers,  nor  within  the  ftatute 
for  ingrofling,  if  they  buy  only  things  belonging  to  their 
trade;  for  it  is  not  the  intent  of  the  ftatute  to  reftrain 
them,  it  being  necefiary,  and  for  the  benefit  nf  the  fubje£ls, 
that  they  ftioulJ  buy  fuch  things.  But  the  court  iield, 
that,  although  they  be  not  within  the  ftatute  for  ingrof- 
finii,  yet  if  tiiey  regrate  and  fell  at  unreafonable  prices, 
thev  are  exprefsly  within  it:  And  he  is  indidted,  that  he 
bought  ea  intentione  ad  revend^ndum  contra  formamjiatuti; 
and  is  found  guilty  ;  fo  it  fliall  be  intended  that  he  in- 
grofled and  did  not  fell  at  reafonable  prices;  and  if  he 
ingrofled  and  fold  at  reafonable  prices,  it  ought  to  have 
been  fiiewn  to  the  jury  upon  evidence,  as  all  the  court 
agreed  ;  there  being  a  provifo  contained  in  the  a£t,  that 
one  may  take  advantage  by  giving  in  evidence  without 
formal  pleading  thereof.  And  forafmuch  as  he  is  here 
found  guilty,  it  Oiall  be  intended,  that  he  ingroflTed  contra 
fartnamjiatuti  ;  wherefore  rule  was  given,  that  judgment 
{hould  be  for  the  King  againft  the  defendant,  unlefs  other 
matter  were  fbevnn  to  the  contrary,  upon  the  Monday  fol- 
lowing 5  at  which  day  Grim/ion  moved,  that  the  trial 
was  ill,  bccaufe  it  was  tried  at  the  fame  feffions  that  he 
was  indidled,  which  ought  not  to  have  been;  but  to  have 
a  venire  facias,  returnable  at  the  ne.\t  feffions;  and  he 
relied  upon  22  Ed.  4.  Corone  \^  :  Sed  non  allocatur ;  for 
it  is  the  ufual  and  common  courfe  to  try  at  the  fame  time 
the  party  is  indidted,  efpecially  as  this  cafe  is,  being  at 
the  gaol-delivery,  and  the  party  in  prifon.  See  g  H.  8. 
Ktilw.  J 59.  Ttiat  trial  before  juftices  of  gaol-delivery 
may  be  the  fame  day.  Thirdly,  He  fhewed  that  the 
entry  is,  that  the  defendant  pleaded  Not  guilty  ;  et  de 
hoc  ponil,  (jjc.  et  Johannes  Michael  qui  pro  rege  fequitur 
fimiliter,  ISc.  And  it  doth  not  appear  by  what  authority 
he  joined  that  iflue;  for  the  King's  attorney,  or  one  that 
is  in  loco  fuo,  ought  to  have  joined;  fed  non  allocatur: 
for  the  faid  John  Michael  is  the  clerk  of  the  peace  in 
London,  and  he  is  an  officer  known  to  the  faid  court 
where  the  indidtment  was  taken,  and  it  needs  not  to  be 
mentioned  in  the  record,  and  the  court  here  knows  it 
well  enough  ;  vvlierefore  it  was  adjudged  accordingly  for 
the  King.     Cro.  Car.  314.   Trin.  9  Car.  1. 

Hay  and  firaw.  Several  were  indi<5led,  for  that  they 
ingrofli^d  magnam  quantitatem Jlraminis  bf  feeni,  f^ffc.  with 
an  intent  to  fell  and  make  it  dearer;  it  was  objetfted,  that 
the  indidtment  wis  ill,  becaufe  it  did  not  fay,  quilibet 
esnim  ingrofled  ;  fed  non  allocatur.  Then  it  was  ohjcfled, 
that  it  was  ill,  that  the  indiflment  did  not  mention  how 
many  loads  of  bay  and  ftraw  ihcy  ingrofled  ;  and  for  that 
caufe  the  indidment  was  quH&ed.  Cre.  Car.  380.  ATuh. 
ID  Car,   I, 
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Oats.  In  debt  upon  the  ftatute  cf  .5  fs"  6  Ed.  6.  cap. 
14.  concerning  ingrofTers,  i^c.  for  irgroffing  2000  quar- 
ters of  oats ;  after  nil  debet  pleaded,  it  appeared  in  evi- 
dence upon  a  trial,  that  Jli-y  wtpe  foreign  oats,  ar.d  ex- 
empted by  the  13  Eliz.  c.  23.  as  f  reign  vidluals ;  to 
which  the  court  agreed,  and  alfo  that  the  defendant  was 
a  licenfed  badger,  and  by  that  too  exempted  from  the 
'xnalty  of  the  ftatute.  And  it  v/as  held  by  Hill,  chief 
baron,  that  any  thing  in  the  fame  ftatute  upon  which  the 
fuit  is  commenced,  may  be  given  in  evidence;  but  if  it 
be  in  another  ftatute,  it  muft  be  pleaded  ;  but  that  fuice 
the  ftatute  21  fac.  I.  upon  the  general  ifl\ie,  any  thing 
may  be  given  in  evidence  in  excufe  of  the  party;  and 
thereupon  the  plainiift'  was  nonfuited.  Hard.  Rep,  231, 
Trin.  14  Car.  2. 

Salmon.  One  was  indifled  and  convii^ed,  by  the  name 
of  Davies,  fiihmonger,  for  ingrofling  and  buying  feveral 
falmons,  quas  tenidt  isf  vendidit ;  it  was  objedttd,  that 
every  fi&monger,  by  the  ftatute  might  buy  and  fell  at 
pleafure  ;  but  the  contrary  was  adjudged  if  at  unreafonable 
prices  ;  and  the  books  fay,  that  ingrofling  fifli  going  to 
market  is  punifhable.  And  per  Cote,  If  a  man  buys 
mah  and  fells  it  again  at  unreafonable  prices,  this  is 
within  the  ftatute.      i  Roll.  Rep.  11,    Pafch.  12  Jac.  1. 

Salt.  It  was  refoived,  Mich.  44  tS"  45  Eliz.  by  the 
juftices  and  barons  of  the  Exchequer,  upon  conference 
betwixt  them,  that  fait  is  a  vi£>ual,  and  the  buying  and 
felling  thereof  was  within  the  ftatute  5  £3"  6  Ed.  6.  for  H 
wa?  not  only  of  neceffity  of  itfclf  for  the  food  and  health 
of  man,  but  it  feafoneth  and  maketh  wholefome  beef, 
pork,  butter,   cheefe,  and  other  vi.mds.      3  /«yf.  196. 

Information  for  ingrofling  one  hundred  bulbels  of  fait, 
to  fell  again,  contrary  to  the  form  of  the  ftatute  of  quinto 
Edivardi  Sexti,  cap.  dnimo  quarto.  Upon  the  declaration 
it  was  demurred  ;  and  argued  by  A^y  and  Mafon,  that  this 
information  is  not  maintainable  :  Firft,  Becaufe  ingrof- 
fing  is  no  offence  in  itfelf,  nor  foreftalling  and  regrating 
were  not  in  themfelves  offences  punifliable  before  the  fta- 
tute ;  nor  is  ingrofling  in  itfelf  unlawful,  but  by  confe- 
quence,  or  by  reafon  of  the  things  bought  and  made 
dearer,  which  ought  to  be  (hewn  in  the  indiftment  or 
information.  Secondly,  Becaufe  it  is  not  any  viflual 
within  the  words  or  intent  of  the  ftatute  ;  for  it  is  not 
viftual,  but  only  condimentum,  and  for  prefervation  of 
viaual:  And  he  cited  a  record,  Pafch.  18  Eliz.  adjudg- 
ed, that  buying  of  barley,  and  converting  it  into  mair, 
and  felling  it,  was  no  offence  puniftiable  in  a  mayor  who 
fold  it,  nor  made  him  to  be  a  vidualler  (the  mayor  be- 
ing prohibited  to  fell  vidtuals) :  and  Vicefimo  Jacohi  ad- 
judged likewife,  that  hops  wefe  not  vidtuals  within  the 
ftatute:  And  Pafch.  15  fac.  rot.  36.  adjudged,  that 
buying  of  apples  to  fell  again  was  not  within  the  ftatute 
of  5  Ed.  b.  and  where  it  is  mentioned,  13  Eliz.  cap, 
25,  that  the  ftatute  of  5  Ed.  6.  doth  not  extend  to 
buying  of  oils,  wine,  and  other  merchandize,  except  fiQi 
and  fait ;  it  is  to  be  intended  that  was  not  in  the  point 
of  ingrofling ;  but  for  foreftalling  and  regrating,  which 
is  prohibited.  And  it  would  be  a  great  inconvenience, 
if  fait  (hould  be  within  the  law  to  be  viftuals,  to  be  pro- 
hibited to  be  ingrofled ;  for  then  it  (hould  extend  to 
thofe  that  carry  fait  in  wains  to  be  fold,  and  would  en- 
force every  one  to  buy  fait  by  the  bu(hel  or  peck,  at 
(hips  or  fait  pits,  which  the  law  never  intended  ;  but  the 
law  intends  thofe  things  which  are  fold  in  great  quantities, 
ufually,  at  every  market  in  every  county  ;  as  corn,  cat- 
tle, butter,  cheefe,  ^c.  But  if  any  ingrofs  all  the  faltj 
with  an  intent  to  fell  it  at  his  own  price,  and  at  unrea- 
fonable prices,  he  may  be  thereof  indifled,  as  for  an  of- 
fence, at  the  Common  law  ;  and  if  it  be  found,  he  is 
fineable,  as  appears  by  a  record,  Pafch.  43  Ed,  3.  rot.  19, 
(hewn  in  court ;  whereupon  it  was  adjourned.  Cfs.  Cur, 
231.  Mich.  7  Car.  I. 

IVheat.  The  plaintiff,  at  the  fefllons  of  peace  held  at 
Norwich,  16  Jac,  did  inform,  for  the  King  and  himfelf, 
that  the  defendant,  being  a  grocer,  the  firft  of  September 
then  laft  paft,  at  Norwich,  did  ingrofs  and  set  into  hii 
hands,  by  bjying,  contradt  or  promife,  of  divers  perfons 
unknown,  400  quarters  of  wheat,  each  quarter  at  the 
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price  of  forty  (hillings,  to  the  intent  to  fell  the  fame 
again,  contrary  to  the  form  of  the  ftatute  ;  whereof  he 
prayed,  that  the  defendant  might  forfeit  the  value  of  the 
corn,  and  that  he  might  have  the  value,  (Jc.  The  de- 
fendant pleaded  Not  guilty.  The  jury  find,  that  by  5 
Ed.  6.  it  was  enaded,  That  every  perfon,  who,  after 
the  firft  day  of  May  thence  next  enfuing,  (hall  get  into 
their  hands,  by  buying,  contrad  or  promife,  i^c.  other- 
wife  than  by  devife,  grant  or  leafe  of  land  or  title,  any 
corn  growing  in  fields,  or  any  other  grain,  butter,  iSc. 
or  dead  victuals,  to  the  intent  to  fell  them  again,  fhall 
be  taken  to  be  an  ingrofler;  and,  for  the  firfl  oftence, 
ftiall  be  imprifoned  two  months  without  bail,  and  Ihall 
forfeit  the  things  ingrofled.  And  as  to  the  three  hundred 
and  eighty  quarters  of  the  faid  wheat,  they  found  the  de- 
fendant Not  guilty  ;  and  as  to  the  twenty  quarters  re- 
fidue,  they  found  that  the  defendant,  the  firft  of  Sep- 
tember 10  Jac.  and  continuing  afterwards  till  the  loth 
of  Auguft  next  following,  at  the  faid  city,  did  ufe  the 
art  and  trade  of  (tarch-making  ;  and  that  he,  on  the  21ft 
oi  September  15  Jac.  did  get  into  his  hands,  by  buying, 
and  not  by  devife,  grant  or  leafe,  twenty  quarters  of 
wheat,  refidue  of  the  faid  four  hundred,  to  the  intent  to 
convert  the  fame  into  ftarch  ;  and  on  the  20th  of  Oiiobcr 
in  the  fame  year  did  convert  the  fame  into  ftarch  ;  and 
the  26th  of  OSlober  did  fell  the  fame  to  feveral  perfons ; 
and  that  every  one  of  the  faid  quarters,  at  the  21ft  of 
September,  was  of  price  thirty-fix  (hillings.  But  whether 
the  defendant  were  guilty  of  the  ingrofling  aforefaid,  accor- 
ding to  the  form  of  tie  ftatute,  the  jury  knew  not,  and 
therefore  defired  the  opinion  of  the  court ;  but  if  other- 
wife,  i^c.  and  this  record  was  removed  into  the  King's 
Bench  by  certiorari.  And  judgment  was  given  againft 
the  King  and  the  informer.  Bridg.  5.  Trin.  18  Jac.  1. 
IVheat-meal.  In  an  information  upon  the  ftatute  5  Ed. 
6.  c.  14.  for  buying  of  wheat-meal,  and  converting  it 
into  ftarch  ;  it  was  refolved  by  three  of  the  juftices,  {Coke 
being  againft  it)  that  this  is  not  within  the  ftatute;  but 
they  agreed,  that  if  one  bought  corn  and  thereof  made 
meal  or  oatmeal,  and  fold  it,  that  this  is  within  the  fta- 
tute ;  for  that  is  ufual,  and  is  no  alteration,  and  therefore 
remains  the  fame  corn  ;  but  ftarch  is  altered  by  a  trade  or 
fcience,  which  is  a  myftery,  and  fo  it  is  not  the  fame 
thing  that  was  fold.  Owen  134.  Trin.  ()Jac.  2  Brownl. 
108.  S.  P.  See  thefe  two  cafa  at  large  in  The  Laws 
againft  Foreftalling,  i^c.  pa.  26  to  45. 

4.  Pleadings. 

Upon  the  ftatute  of  5  Ed.  6.  of  ingrofters,  if  the  in- 
formation be,  that  the  defendant  hath  bought  corn,  Wc 
it  is  not  fufficient ;  for  the  words  of  the  ftatute  are,  get 
into  his  hands.      2  Leon.  39. 

Indi£fment  for  foreftalling,  by  buying  fifh  at  BilUngf- 
gate;  and  held  by  Holt  at  nift  prius,  that  the  party  was 
Not  guilty  ;  for  Billingsgate  was  a  market  time  out  of 
mind  ;  and  fo  the  party  was  acquitted  ;  and  by  him, 
were  it  otherwifc,  all  the  fifhmongers  were  liable  to  pro- 
fecution.  Note  ;  This  was  at  the  inftance  of  that  com- 
pany againft  a  poor  woman  that  cried  fifti.  i  Show. 
Rep.  292.     Holt's  Rep.  325.  5.  C.  Mich.  3  fF.  i^ M. 

An  information  was  brought  by  the  Attorney  General 
againft  the  defendant,  founded  on  the  ftatute  of  Edw.  6. 
for  that  he  had  fold  cattle  alive  in  Norfolk  within  the 
fpace  of  five  weeks  after  he  had  bought  them  ;  by  which 
he  had  forfeited  double  the  value  of  the  cattle.  Upon 
Not  guilty  pleaded,  there  was  a  verdidl  againft  the  de- 
fendant ;  and  now  it  was  moved,  in  arreft  of  judgment, 
that  no  fuch  information  would  lie  in  this  court,  becaufe 
the  ftatute  21  Jac.  exprefsly  enafls.  That  all  informa- 
tions brought  by  the  Attorney  General  upon  any  penal 
ftatute  in  any  of  the  courts  at  IVrJlminJier,  fhall  be  void 
and  of  no  efFc£f.  But,  on  the  other  fide,  it  was  endea- 
voured to  diftinguifh  this  cafe  from  thofe  cafes  upon  fta- 
tutes,  which  give  juftices  of  peace  in  their  feffions  the 
ordinary  jurifdiftion  only  ;  becaufe  this  ffatute  of  Ed.  6. 
gives  the  feflions  power  to  proceed  upon  it,  as  well  in  a 
fummary  way,  by  examining  two  witnefles  to  tie  hdi 
("which  is  an  extraordinary  jurifdiftion)  as  by  trial  by 
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a  jury.  And  it  was  never  intended  by  the  ftatute 
21  Jac.  to  confine  any  proceedings  to  inferior  courts, 
but  in  cafes  only  where  the  trial  of  the  fadl  is  directed  by 
the  ftatutes  to  be  by  jury  in  fuch  courts,  becaufe  of  the 
great  entrenchment  upon  the  Common  law,  which  al- 
lows no  trial  but  that  of  twelve  men  on  oath.  But  the 
court,  upon  reading  both  the  ftatutes,  was  of  opinion, 
that,  lince  it  was  clear  the  defendant  might  have  been 
profecuted  at  the  fefTions,  by  way  of  indi£lment  upon  the 
ftatute  of  Ed.  6.  therefore  this  cafe  was  plainly  within 
the  reftraint  of  the  ftatute  21  Jac.  and  againft  the  ex- 
prefs  words  thereof,  it  being  an  information  by  the  At- 
torney General.  That  it  hath  been  always  ruled,  this 
ftatute  21  Jac.  doth  not  give  any  new  jurifdicftion  to 
juftices  of  peace,  juftices  of  oyer  and  terminer,  l^c.  where 
they  had  none  before  ;  and  therefore  it  doth  not  extend 
to  any  penal  laws,  upon  which  the  profecutions  can  only 
be  in  the  fuperior  courts  at  IVeJlminJler.  And  upon  this 
rcafon  are  the  opinions  founded  in  thofe  books,  where  it 
hath  been  held,  that  an  aflion  of  debt  upon  a  penal  law 
will  ftill  lie  in  the  fuperior  courts,  becaufe  no  fuch  a£lioa 
can  be  commenced  before  the  courts  of  feffions,  or  be- 
fore juftices  of  nift  ptius,  or  oyer  and  terminer.  The 
information  was  quafhed.      Carth.  465. 

Information  in  the  Common  Pleas  upon  the  ftatute  5 
Ed.  6.  of  ingroffing  ;  and  the  judgment  was,  that  he  be 
in  mercy,  when  it  (hould  be  capiatur ;  becaufe  an  offence 
againft  the  ftatute.  Adjourned.  2  Rol.  Rep,  400.  Pufcb, 
21  Jac.  I. 

In  an  information  exhibited  upon  the  ftatute  of  5  Ed. 
6.  cap.  14.  for  ingroffing  of  corn,  divers  ftacks  of  corn, 
and  it  is  by  this  word  cumulus,  the  certainty  of  this 
ought  to  appear,  for  the  quantity  thereof,  what  this  cu- 
mulus is;  for  by  this  non  conjlat  curies,  upon  this  informa- 
tion, for  what  he  (hould  be  found  guilty  by  the  7  H.  4. 
fol.  30.  In  an  affife  of  rent,  the  quantity  of  land  ought 
to  be  (hewed,  out  of  which  the  rent  is  ifTuing.  Coke^ 
Chief  Juftice  :  I  never  did  fee  an  information  in  this 
kind,  but  for  fo  many  loads  of  corn,  or  quarters  of  corn, 
but  never  with  this  word  cumulus,  being  altogether  un- 
certain ;  for  the  fame  might  be  an  heap  threfhed,  or  in 
(hocks,  but  moft  properly  when  threfhed  ;  here  it  is 
altogether  uncertain  ;  quadam  portio  terra,  not  good 
for  uncertainty,  11  //.  4.  and  fo  in  an  ejeifione  firma 
for  a  ridge  of  land,  not  good,  being  uncertain  ;  for 
that  in  fome  countries  a  ridge  of  land  is  more,  and 
in  fome  countries  lefs ;  alfo  a  detinue  lieth  not  de  unt 
cumulo,  no  indiflment  can  be  de  uno  cumulo  tritici,  pre- 
tii,  this  is  not  good  for  uncertainty.  Dodderige,  }vl&.\qc; 
There  cannot  be  a  good  bar  to  this  information  ;  this  in- 
formation here  is  framed  upon  a  penal  law,  and  therefore 
the  certain  quantity  of  corn  ingrofTed  ought  to  appear 
to  the  court :  And  it  was  never  heard  to  have  an  adfion 
brought  for  an  heap  of  fait.  Houghton,  Juftice  :  An 
ejeSlione  firmis  brought  de  uno  claujo,  vocat.  Green  acre, 
is  not  good.  Coke :  We  have  adjudged  this  to  be  bad 
for  uncertainty  ;  pracipe  quod  reddat  viginti  libratas  terra, 
in  ancient  time  this  was  good  ;  but  now  explofa  e/i  ilia 
opinio,  for  the  fame  ought  to  contain  certainty,  or  not 
good,  becaufe  of  the  habere  facias  pojfeffionem  ;  and  there- 
fore certainty  ought  to  appear,  or  not  good  ;  the  whole 
court  clear  of  an  opinion,  that  the  information  here  was 
not  good,  for  the  uncertainty  in  it.  2  Bulft.  317.  12 
Jam.  I.  in  B.  R. 

Information  againft  a  foreftaller,  who  pleaded  guilty, 
and  prayed  the  court  to  mitigate  the  forfeiture.  Coke,  on 
hearing  the  ftatute  5  Ed.  6.  cap.  14.  read,  feemed  to  think 
they  might  mitigate  the  forfeiture,  becaufe  it  was  only  of  the 
value.  I  Rol.  Rep.  194.  One  was  indidted  on  the  ftat. 
5  Ed.  6.  as  a  foreftaller;  and  the  indi<ftment  was,  that  he 
met  with  J .  S.  at  D.  near  Briftol,  and  bought  fo  much 
lead  of  him,  which  was  to  have  been  fold  at  Bri/iol  mar- 
ket. It  was  objected,  that  the  indidlment  was  ill,  be- 
caufe it  did  not  fet  forth  that  J .  S.  was  coming  towards  the 
market  with  the  lead  ;  for  the  ftatute  is,  that  a  foreftaller 
is  he,  who  buys  any  thing  of  one  coming  to  market  with 
it;  and  the  averment  ought  to  be,  that  it  was  coming 
to  the  market  at  that  time,  i  Rd.  Rep,  421,  Mich. 
i^Jac.  I. 

Information 
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Information  for  ingrofling  cattle;  the  defendant  jufli- 
fied  as  to  a  certain  number  under  two  feveral  licences, 
without  fhewing  how  many  by  one,  and  how  nuny  by 
another;  and  on  demurrer  it  was  adjudged  for  the  plaintifF. 
Mj.  879.   Hil.  \\Jac.  I. 

It  was  faid  by  Hubbard^  chief  juftice,  and  Winch,  but 
JVarburton  contra,  that  if  a  man  hath  a  licence  of  fore- 
ftalling  upon  the  5  Ed.  6.  c.  14.  he  need  only  recite  the 
ftatute  5  Ed.  6,  in  his  pleading',  without  pleading  13 
Etiz.  for  the  licence  is  grounded  only  upon  5  Ed.  6.  and 
the  13  Eliz.  only  qualifies  the  perfon.  Noy  27.  Hil. 
15  Jac.  I. 

Information  on  5  Ed.  6.  for  ingrofling  corn ;  the  de- 
fendant juttified  as  to  part,  by  licence  from  three  juftices  of 
the  peace,  but  did  not  aver  his  felling  it  again  in  one 
month  after.  It  was  held  not  good  without  fuch  aver- 
ment, it  being  parcel  of  the  ftatute,  and  not  in  nature  of 
a  condition  fubfcquent,  which  is  to  be  alleged  by  him  that 
will  take  advantaae  thereof,  2  Roll.  Rep.  33.  lb  Jac.  i. 
in  B.  R. 

The  defendant  as  fpinfter,  alias  the  wife  of  IVilHam 
Fenncr,  was  mdidled  on  5  Ed.  6.  cap.  14.  for  ingroHing; 
in  arreft  of  judgmei.t,  Symjon  excepted,  that  file  being  a 
feme  covert,  her  hufband  ought  to  be  joined,  becaufe  a 
feme  covert  cannot  ingrofs.  'Jones,  for  the  plaintiff,  that 
as  Hob.  93.  Moor  and  Hufey,  the  hufdand  fliall  not  be 
joined  where  fine  and  iniprifonment  is  to  be;  fed  per 
curiam.  Hob.  1-9,  Lovenden'i  cafe,  as  on  ftatute  of  re- 
cufancy,  or  of  keeping  alehoufes,  the  hufband  muft  pay 
the  fine;  for  it  cannot  be  levied  upon  her,  albeit  fne 
alone  keeps  the  alehoufe  or  commits  the  fault.  Et  ad- 
jornatur.  Afterward  in  Eajicr  term,  Jones  moved  to 
have  his  judgment  againft  5  Ed.  6.  of  F.  fpinfter,  alias 
din.  the  wife  of  fuch  a  man,  that  this  is  no  fufficient  alle- 
gation, {he  IS  a  wife,  and  fo  this  doth  not  appear  on  record. 

2.  hhe  is  not  chargeable  without  the  hufband,  as  Hob. 
93.  Moor  znA  Hiifty :  Ar,d  Dr.  HuJJey'a  cafe,  the  ftatute 
on  v.'hich  his  indi£fment  is  grounded  (or  ingrofling,  gives 
only  a  penalty,  and  no  corporal  punifliment,  and  the 
hufb-nd  cannot  be  joined  to  the  wife  in  an  indiflment,  as 
in  an  acffion  or  information  for  her  offence.  Twijden 
doubted  this  alias  din.  void,  albeit  in  criminal  cafes  the 
alias  be  good  ;  and  the  clerks  agreed,  that  in  indidfments 
the  hufband   is  never  named,   but  only  in   informations. 

3.  Twifden  doubted  the  wife  cannot  be  faid  to  fell  or  in 
grofs  ;  but  per  cur.  The  wife  may  as  well  ingrofs  and  fell, 
as  convert  or  eje£l,  which  muft  be  aftually  proved  againft 
the  wife;  and  the  court  agreed  tiie  addition  is  never  put 
in  the  alias  di£i.  but  all  conceived,  that  after  verdidt  (be 
may  be  intended  a  fingle  woman,  the  alias  diil.  being 
ufual,  and  dotri  not  necefiariiy  imply  fhe  was  a  wife,  but 
fo  called;  and  judgment  pro  rege  nift.  Afterward,  in 
the  iam"  term,  Symjon,  for  the  defendant,  that  the  being 
a  feme  covert,  no  judgment  can  be  againft  her  for  in- 
grolling  aiid  felling  one  hundred  of  mackarel  upon  the 
ftdcute,  all  file  haih  being  her  hufband's ;  and  Ihe  doth 
heie  fufficientlv  appear  to  be  a  feme  covert  by  the  alias 
din.  wiiich  IS  a3  applicable  to  her  as  fuch,  as  otherwife, 
therefce  filall  be  intended  inch;  Jed  non  allocatur  ;  for 
the  alias  dicf.  is  nothing,  and  the  verdict  hath  found  her 
guilty,  which  they  could  not  do  were  ftie  a  feme  covert; 
and  this  may  be  afligned  for  error  in  faff,  that  fhe  was 
covert;  and  judgment  pro  rege;  and  after  (he  was  fined 
fiiceen  (hillings,  the  value,  i^c,     2  Keb.  Rep.  468,  469, 

479)  503-  ^'^-  ^0  ^  21  ^'"'-  2.  in  B.R. 

Indiftment  for  ingrofling  upon  5  Ed.  6.  exception  was 
taken,  that  the  indiflment  was  laid  in  London,  and  the 
fale  in  Surrey.  Ruled,  that  tlis  is  well  enough  on  a 
fpecial  verdidl.      Comb.   3  Mich.    I  Jac.  2,  in  B.  R. 

An  information  on  the  5^6  Ed.  6.  cap.  14.  for 
buying  and  felling  live  cattle,  not  having  kept  them  the 
time  the  ftatute  appoints,  was  exhibited  in  this  court. 
The  buying  and  felling  was  alleged  to  be  in  Norfolk;  and 
it  was  infifted,  that  the  information  ought  to  have  been 
brought  in  Norfolk  where  the  faiSl  was  done,  and  not  in 
Middlefex;  and  that  the  ftatute  of  the  21  Jac.  I.  was 
made  for  the  eafe  of  the  fubjeft.  On  the  other  fide  it 
was  objected,  that  the  King's  Bench  is  not  reftrained, 
and  that  the  Attorney  General  may  exhibit  informations 
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in  this  court  for  the  King  notwithftanding  the  ftatute; 
and  he  cited  Latch  192.  1  Sid.  360.  2  Keb.  340. 
2  Vent.  8.  Jones  193.  3  Keb.  247.  2  Cro.  178.  3 
Inll.  lib,  191.  I  Cro.  112.  And  now  Holt  Chief  Ju- 
ftice faid,  ten  judges  had  agreed  in  the  following  refo- 
lution  :  Firff,  That  the  21  Jac.  i.  cap.  4.  does  not  ex- 
tend to  any  offence  created  fince  that  ftatute,  fo  that  pro- 
fecutions  on  fubfeqjent  penal  ftatutes  are  not  reftrained 
thereby;  but  that  ftatute  is  as  to  them,  as  it  were,  re- 
pealed pro  tanto.  Secondly,  That  all  informations  and 
popular  anions  on  penal  ftatutes  made  before  that  a£l, 
muft  by  force  of  21  Jac.  I.  cap.  4.  be  laid,  brought 
and  profecuted  in  the  proper  county  where  the  fad  was 
done.      I  Salk.  372. 

Fofter  was  indiffed  for  that  he  had  ingrofted  magnas  et 
exccjfivos  numeros  volucrtim  ferarum,  Ahglice  wild  fowl,  wcr- 
tuarum,  with  a  defign  to  make  them  dearer,  Wf.  and  Mr. 
Rob.  Eyre  moved  to  qualh  it  for  the  uncertainty,  becaufe 
they  do  not  fliew  how  much,  l£c.  and  he  cited  Cro.  Car. 
380.  Magnam  quantuatem  flraminis  et  fceni,  held  ill. 
[See  2  Buljh.  317.  I  Roll.  Rep.  134.  and  the  cafe  of 
The  King  and  Roberts,  Shiw.  389.]  Since  the  revolution  ; 
v.'here  a  ferryman  was  ind.dleu  for  extortion,  in  taking 
four-pence  a  fcore  for  fheep  carried  over,  where  he  (hould 
have  taken  but  two-pence  a  fcore,  £jff.  Tiie  defendant 
upon  not  pleading  guilty  was  convicled ;  but  judgment 
was  arrefted,  becaufe  the  indidlment  did  not  (hew  for  " 
how  many  fcore  he  had  taken  four-pence :  and  the  indiifl- 
mcnt  againft  Fo/icr  was  quaflied.  Ld.  Raym.  475.  Trin. 
1 1  I  Fill.  3. 

irO^ettaritlS,  The  fore/ler,  or  keeper  of  a  foreft,  af- 
figned  by  the  King  as  Y.ezd  forefter ;  or  warden  of  a  whole 
foreft,  or  elfe  deputed  by  knights  and  barons  who  held 
lands  and  woods  within  the  bounds  of  ?i  foreft,  as  under- 

forefters. Rex  pracipit  quod  omnes  illi  qui  bofcos  habent 

intra  metas  foreftse  Domini  Regis,  quod  ponant  idoneos  fo- 
reftarios  in  bofcis  fuis — item  pracipit  quod  fui  foreftarii  curam 
capiunt  fuper  foreftarios  miliium  i^  aliorum.  Parochial' 
Antiq.  p.  174, 

i?djl'ttCl',  (Foreftarius,)  Is  a  fworn  officer  of  x!at  fo- 
reft, appointed  by  the  King's  letters  patent  to  walk  the 
forefts  both  early  and  late,  watching  both  the  vert  and 
the  venifon,  attaching  and  prefenting  all  trefpaffcs  againft 
them  within  their  own  bailiwick  or  walk,  whofe  oath 
may  be  read  in  Cromp.  fol.  201.  And  though  thefe  letters 
patent  be  ordinarily  granted  but  quamdiu  fe  bene  gejferint ; 
yet  fome  have  it  to  them  and  their  heirs,  and  thereby  are 
called  forefters  in  fee.  Id.  fol.  157,  159.  By  the  fame 
Crompton  in  Latin,/  175.  Foreftarium  ftudi.  Cowelly 
edit.  1727. 

i?C;[fang  and  iFojfcng,  (from  the  Six.  fore,  ante,  and 
fangen,  prendere,)  Eft  captio  objoniorian,  qua  in  foris  aut 
nundinis  ab  aliquo  fit,  priufquam  minifter  Regis  ea  ceperit 
qucs  Regi  fuerint  necejfaria.  Antecaptio  vel  prevcntio.  — 
Et  funt  quieti  de  wardwite,  tJ"  de  utlewe  £5"  forfenge  (3" 
withfange,  i^c.  Charta  H.  i.  Hofp.  San£li  Barth.  Lond. 
an.  1 1 35.  Fleta,  lib.  i.  c.  47.  Forfeng  quietantiam 
prioris  prifcs  deftgnat.  So  that  forfang  is  what  we  call 
pre-emption,  and  is  the  taking  of  provifions  from  any 
one  in  fairs  or  markets  before  the  King's  purveyors  are 
ferved  with  neceffaties  for  his  Majefty. 

^OjfCttfD  tttatCiS.  Commiflioneis  appointed  for  the 
fale  of  forfeited  eftates,  4  Geo.  1.  cap.  8.  5  Geo.  i.  c. 
22,  23.     6  Geo.  I.  c.  24. 

Ell  ate  of  John  Aiflabie.,  Efq;  how  forfeited  and  applied, 
7  Geo.  I.  Ji.  I.  c.  28. 

Forfeited  eftates  unfold  revefted  in  his  Majefty,  9  Geo.  i. 
c.  19.  feti.  15,  18. 

Farther  diredfions  for  the  fale  of  forfeited  eftates,  13 
Geo.  I.  cap.  28.      I  Geo.  2.  c.  21.      2  Geo.  2.  f.  33. 

A  fraudulent  fale  of  Lord  Derwentujater'%  eflate  fet  afide, 
5  Geo.  2.  c.  23. 

Rents  of  the  Derwentwater  eftate  applied  to  the  fup- 
port  of  Greenwich  hofpital,  8  Geo.  2.  c.  29.  1 1  Geo.  2. 
c.  30. 

Lord  JViddrington's  eftate  to  be  conveyed  in  truft  for 
the  creditors  of  the  Tor k- Buildings  company,  i8  Geo.  2. 
'-  37- 
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For  vefting  forfeited  eftates  in  the  crown,  2o  Geo,  2. 

*•  ^^'  ■      O      <     J 

Efcheats  on  hornings  and  denunciations  in  Scotland, 

taken  away,   20  Geo.  2.  c.  50.  feSi.  11. 

Certain  forfeited  eftates  in  Scotland  vefted  in  the  Crown 
unalienabty,   25  Geo.  2.  f.  41. 

ifOlfcitUre,  (ForhfaiJura,  from  the  Fr.  /or/tf//,  tref- 
pafs,  tranrgreflion,  crime,)  Signifieth  rather  the  efFea  of 
tranfgreffing  a  penal  law,  than  the  tranfgreflion  itfelf ;  as 
forfeiture  of  efcheats.  25  Ed,  3.  cap.  2.  5w/.  de  Prodi- 
tionibus,      Coxvell. 

Forfeiture  is  a  word  often  made  ufe  of  in  the  law,  and 
in  Civil  cafes  is  ufually  applied  to  alienations  and  difpofi- 
tions  made  by  thofe  who  have  but  a  particular  eftate  or 
intereft  in  lands  or  tenements,  to  the  prejudice  of  thofe 
in  remainder  or  reverfion  :  Alfo  the  omiflion  or  neg- 
le(ft  of  a  duty,  which  the  party  binds  himfelf  to  per- 
form, or  to  the  performance  of  which  he  is  injoined  by 
the  law,  and  is  upon  the  breach  or  negleft  thereof  called 
a  forfeiture,  that  is,  the  advantages  accruing  from  the  per- 
formance of  the  thing  are  by  this  omiflion  defeated  and 
determined.  2  Bac.  Abr.  siS'  ^^  t*^'s  '^"'^^  °^  '^^ 
word,  the  principal  matters  relating  to  forfeitures  are 
confidered  under  other  titles ;  and  therefore  in  this  place 
it  is  thought  proper  to  confider  it  chiefly  as  it  relates  to 
crimes  and  offences,  for  which  the  party  is  puniflied  in 
his  eftate  and  pofterity. 

1.  For  what  crimes  an  offender  Jhall  forfeit  his  lands, 
and  his  goods  and  chattels,  by  the  Common  law. 

2.  For  what  crimes  by  fiatute. 

3.  To  what  time  the  forfeiture  jhall  have  relation  ;  and 
what  is  to  be  done  with  the  offender's  goods  before  conviiiion. 

4.  Hoiu  far,  the  offender's  blood  is  corrupted ;  and  in 
what  cafes  the  wife  Jhall  lofe  her  dower. 

I.  For  what  crimes  an  offender  fiall  forfeit  bis  lands, 
and  his  goods  and  chattels,  by  the  Common  law. 

By  the  Common  law,  all  lands  of  inheritance  where- 
of the  offender  is  feifed  in  his  own  right,  and  alfo  all 
rights  of  entry  to  lands  in  the  hands  of  a  wrong-doer, 
are  forfeited  to  the  King  on  an  attainder  of  high  treafon, 
although  the  lards  are  holden  of  another;  for  there  is 
an  exception  in  the  oath  of  fealty,  which  faves  the  te- 
nant's allegiance  to  the  King  ;  io  that  if  he  forfeits  his 
allegiance,  even  the  lands  held  of  another  lord  are  forfei- 
ted to  the  King,  for  the  lord  himfelf  cannot  give  out 
lands  but  upon  that  condition.     Co.  Lit.  8.     3  hjl.  19. 

Alfo  upon  an  attainder  of  petit  treafon  or  felony,  all 
lands  of  inheritance  whereof  the  offender  is  feifed  in  his 
own  rfght,  as  alfo  all  rights  of  entry  to  lands  in  the 
hands  of  a  wrong-doer,  are  forfeited  to  the  lord  of  whom 
they  are  immediately  holden  ;  for  this  by  the  feudal 
law  was  deemed  a  breach  of  the  tenant's  oath  of  fealty 
in  the  higheft  manner ;  his  body  with  which  he  had  in- 
gaged  to  ferve  the  lord  being  forfeited  to  the  King,  and 
thereby  his  blood  corrupted,  fo  that  no  perfon  could  re- 
prefent  him  ;  and  confequently  dying  without  heir  the 
lord  is  in  by  efcheat.      3  Injl.  ig. 

But  the  lord  can't  enter  into  the  lands  holden  of  him 
upon  an  efcheat  for  petit  treafon  or  felony,  without  a  fpe- 
cial  grant,  till  it  appear  by  due  procefs,  that  the  King 
hath  had  his  prerogative  of  the  year,  day  and  wafte. 
Stamford  P.  C.  191.      2  Hawk.  P.  C.  448. 

And  as  to  this,  fince  the  ftatute  of  Prarogativa  Regis 
(i-j  Ed.  2.)  it  feems  to  have  been  generally  holden,  that 
the  King  has  a  rig.'it,  not  only  to  wafte  the  lands  of  in- 
heritance, which  a  perfon  attainted  of  felony  held  imme- 
diately of  any  other  lord,  but  alfo  to  hold  them  over  for 
a  year  and  day  ;  and  by  fome  he  had  always  this  right, 
but  according  to  others  he  had  anciently  a  right  only  to 
the  wafte,  and  the  year  and  day  was  given  him  in  lieu  of 
it.  2  Injl.  36,  37.  4  Co.  124.  &  vide  2  Hawk.  P.  C. 
449. 

As  to  lands  whereof  a  perfon  attainted  of  high  treafon 
dies  feifed  of  an  eftate  in  fee,  they  are  aiftually  vefted  in 


FOR 

the  King  without  any  oflfice,  becaufe  they  can't  defcend, 
the  blood  being  corrupted,  and  the  freehold  fhall  be  in 
abeyance.     Co.  Lit.  2.      i^Co.  58.      I  Leon.  21. 

It  is  faid,  that  the  inheritance  of  things  not  lying  in 
tenure,  as  of  rent-charge,  rent-feck,  commons,  6"^.  ate 
forfeited  to  the  King  by  an  attainder  of  high  treafon  ; 
and  that  the  profits  of  them  are  alfo  forfeited  to  him  by 
an  attainder  of  felony  during  the  life  of  the  (  ffchder,  and 
that  the  inheritance  fliall  be  extinguifhed  by  his  death  j 
for  it  can't  efcheat,  becaufe  it  lies  not  in  tenure ;  neither 
can  it  defcend,  becaufe  the  blood  is  corrupted.  3  /«/?. 
19,    21.      2  Haivk.  P.  C.  449. 

It  feems  agreed,  that  no  right  of  aftion  to  lands  of  in- 
heritance could  ever  be  forfeited  ;  neither  could  a  right 
of  entry  into  lands  where  there  was  a  tenant  by  title, 
nor  an  ufe,  ('except  where  land  had  been  fraudulently 
conveyed  with  an  intent  to  avoid  a  forfeiture;)  nor  4 
condition  forfeited  before  33  H,  8.  neither  could  land  in 
tail  be  forfeited  after  the  making  of  Wejlm.  2.  any  longer 
than  for  the  life  of  the  tenant  in  tail,  till  26  H.  8, 
3  Co.  2,  3.  7  Co.  17.  3  Inji.  19.  2  Rol.  Abr.  34. 
Stamf.  P.  C.  187.  Plow.  554.  Dyer  289.  />/.  55. 
Co.  Lit.   130,  372,  391. 

The  profits  of  lands,  whereof  one  attainted  of  felony 
is  feifed  of  an  eftate  of  inheritance  in  his  wife's  right, 
or  of  an  eftate  for  life  only  in  his  own  right,  are  for- 
feited to  the  Kin^,  and  nothing  (hall  go  to  the  lord.  3 
/«/?.  19.     Fitz,  Ajffe  itb.      Forfeiture  2^.     /^  AJf.  pi.  j^ 

All  cuftomary  eftates  of  inheritance  are  forfeited  by 
an  attainder  of  treafon  or  felony,  unlefs  there  be  fome 
particular  cuftom  to  the  contrary,  as  in  Gavelkind,  be- 
caufe the  perfon  is  civiliter  mortuus  by  the  attainder,  and 
therefore  is  difabled  to  have  or  hold  any  eftate,  or  to  have 
any  property  in  any  thing ;  and  therefore  if  a  perfon  be 
feifed  in  fee  of  a  copyhold,  and  be  attainted  of  treafon  or 
felony,  the  copyhold  is  in  the  lord  without  any  prefent- 
ment  of  the  homage,  becaufe  it  is  againft  the  nature  of  a 
court  baron  to  inquire  of  criminal  matters  or  offences 
againft  the  King;  and  fuch  homage  is  at  the  will 
of  the  lord,  but  often  influenced  by  him  ;  but  if  a 
copyholder  be  convi(3ed  of  felony,  and  prefented  by 
the  homage,  by  a  fpecial  cuftom,  the  eftate  may  be 
forfeited  to  the  lord  ;  but  this  is  only  by  the  fpecia! 
cuftom,  fince  the  copyholder  is  not  difabled  by  the 
conviction  to  hold  the  eftate,  as  he  is  if  he  were  at- 
tainted ;  and  therefore  fince  it  is  by  the  cuftom  only 
that  fuch  forfeiture  accrues,  it  muft  be  in  the  manner 
which  the  cuftom  has  fettled  it,  which  is  by  the  prefcnt- 
ment  of  the  homage ;  but  if  a  copyhold  is  granted  for 
life,  and  by  another  copy  the  reverfion  is  granted  to  an- 
other, habend.  after  the  death  of  the  firft  copyholder,  or 
furrender,  forfeiture,  or  otiier  determination  of  the  firft 
eftate ;  the  firft  copyholder  commits  murder,  and  is 
thereof  attainted,  the  King  pardons  the  murder  and  the 
attainder,  and  all  forfeitures  thereby  ;  in  this  cafe,  he  in 
the  reverfion  is  intitled  to  the  eftate ;  for  the  King  can't 
have  it  for  the  bafenefs  of  the  tenure,  fince  he  can't  be 
tenant  at  will  to  any  perfon  ;  and  the  lord  can't  have  it, 
becaufe  he  can't  be  tenant  to  himfelf;  therefore  the  par- 
ticular eftate  of  tenant  for  life  being  extinguiflied,  the 
reverfion  immediately  commences.  i  Bulji.  13.  2 
Brownl.  217,  i^c.  i  Leon.  i.  Godbolt  267.  2  Jon, 
151,  189.  \  Lev.  163.  Z  Kchle  \^l.  2 /^n.  38.  S 
Co.  117.     Co.  Cop.  fa.  5S.     Pollex.  615  to  621. 

As  to  forfeituie  of  goods  and  chattels,  all  things  what- 
foever  which  come  under  the  notion  of  a  perfonal  eftate, 
and  which  a  man  is  intitled  to  in  his  own  right,  whether 
they  be  in  adlion  or  poffeflion,  are  forfeitable  in  the  fol- 
lowing inftances  to  the  King,  for  the  trouble  and  charge 
he  has  been  at  in  holding  courts,  and  bringing  the  offen- 
ders to  juftice.     Staundf.  Prcrog.  45,  46.      12  Co.  12. 

All  perfonal  things  fettled  by  . .'  of  truft  on  the  of- 
fender are  as  much  forfeited,  as  ,'  I  had  the  legal  inte- 
reft, or  were  in  poffeflion  of  them  j  as  if  a  bond  be 
taken  in  another's  name,  or  a  leafe  made  to  another  in 
truft  for  a  perfon  who  is  afterwards  convi(5fed  of  treafon 
or  felony  ;  thefe  are  as  much  liable  to  be  forfeited,  as  a 
bond  made  to  him  in  his  own  name,  or  a  leafe  in  poffef- 
fion.     Cro.  Jac.  312.     Hub.  214. 

Alfa 
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Alfo  the  truft  of  a  term  granted  by  a  man  for  the  ufe 
of  himfelf,  his  wife  and  children,  (sfc.  is  liable  in  like 
manner  to  be  forfeited,  if  fraudently  made  with  an  in- 
tent to  avoid  a  fubfcquent  forfeiture,  but  it  (hall  be  for- 
feited (o  far  only,  as  it  is  referved  to  the  benefit  of  the 
party  himfelf,  if  made  bona  fide,  whether  before  or  after 
marriage,  for  good  coiifi  Jeration  without  fraud,  which  is 
to  be  left  to  a  jury  on  the  whole  circumftances  of  the 
cafe,  and  ftiall  never  be  prefumed  by  the  court  where  it 
is  not  exprefsly  found.  2  Keb.  564,  608,  644,  763, 
772.  iLev.2-]C).  i<7«;54,  113.  1  Mod.  lb.  Hard. 
466.  I  ^nd.  294.  Raym.  120.  2  Rol.  Abr.  34.  I 
Rol.  Abr.  343.  March  45,  88.  1  Sid.  260,  403.  1 
Keb.  909. 

But  the  power  of  revocation  of  the  truft  of  a  fettle- 
ment  referved  to  the  grantor  is  not  liable  to  be  forfeited, 
if  it  depend  upon  fomething  perfonal  to  be  done  by  t'le 
grantor  himfelf,  as  the  making  the  deed  of  revocation 
under  his  hand  and  feal.  2  Keb.  564.  i  Lev.  279.  i 
Mod.  16,  38. 

A  man  forfeits  all  fuch  perfonal  eftate  in  the  following 
inftances. 

1.  Upon  a  conviftion  of  treafon  or  felony,  as  is 
clearly  agreed  by  all  the  books.  5  Co.  109.  And  there- 
fore a  perfon  convifled  of  manfla  ighter,  and  making 
purgation,  as  was  the  ancient  practice,  or  burnt  in  the 
hand  according  to  the  prefent,  forfeits  his  goods  and  chat- 
tels, but  not  his  lands,  for  the  King  hath  loft  a  fubjeft; 
and  therefore  the  party  is  punifhable,  though  in  a  more 
gentle  manner  than  when  there  is  a  fedate  and  deliberate 
revenge.  5  Co.  iio.  But  a  perfon  convicSfed  of  herefy 
forfeited  neither  lands  nor  goods,  becaufe  the  proceedings 
againft  him  were  only  pro  falute  anirms.  Dodl.  &  Stud, 
lib.  2.  cap.  29.     Hale's  P.  C.  5. 

2.  Upon  the  coroner's  inqueft  taken  on  a  view  of  a 
dead  body,  and  finding  him  guilty  either  as  principal  or 
as  acceffory  before  the  fadl,  and  that  he  fled  for  the  fame, 
whereby  he  forfeits  his  goods  abfolutely,  and  the  ifTues  of 
his  lands,  till  he  be  acquitted  or  pardoned.  Staundf.  P. 
C.  183.  Hale's  P.  C.  271.  Ke!w.  6S.  b.  i^y^r  239. 
pi.  36.     5  Co.  II  o. 

3.  Upon  a  jury's  finding  that  the  defendant  fled  at  the 
fame  time  that  they  acquit  him  of  an  indictment  of  ca- 
pital felony,  or,  as  fome  fay,  of  larceny,  before  juftices 
of  oyer,  iSc.  but  fuch  a  finding  caufes  no  forfeiture  of  the 
iiTues  of  the  land,  becaufe  by  the  acquittal  the  land  is 
difcharged  ;  neitlier  will  it  have  any  efFe£t  as  to  the  goods, 
if  the  indictment  were  infufEcieot,  or  if  the  flight  be 
difproved  on  a  iraverfe,  which,  as  all  agree,  may  be 
taken  to  any  fuch  finding,  except  that  by  a  coroner's  in- 
queft, and  fome  fay,  even  to  that  as  well  in  refpeifl  to 
the  flight,  as  of  the  particulars  of  the  goods.  Keilw,  68. 
5  Co.  no.      Hah's  P.  C.  271.      Staundf.  185. 

4.  The  goods  of  perfons  outlawed  are  forfeited  to 
the  King,  for  the  retiring  from  the  inquiries  of  juftice  is 
held  fo  criminal  in  the  eye  of  the  law,  that  it  is  punifhed 
with  lofs  of  goods  fo  long  as  the  outlawry  ftands  in  force. 
So  if  a  perfon  make  default  till  the  award  of  an  exigent, 
either  upon  an  appeal  or  indidlment  of  a  capital  felony, 
he  forfeits  his  goods,  unlefs  he  was  pardoned  before  the 
exigent  was  awarded  ;  and  it  isholden,  that  the  law  is  the 
fame  as  to  fuch  a  default  upon  an  indiiSlment  of  petit  lar- 
ceny, and  that  wherever  goods  are  fo  forfeited,  they  are 
faved  by  an  acquittal  at  the  trial  ;  but  by  a  reverfal  of  the 
award  of  the  exigent  they  are  faved,  whether  fuch  rever- 
fal be  for  an  error  either  in  fadt  or  in  law,  as  for  the  im- 
prifonmenc  of  the  detendant,  or  at  the  time  the  exigent 
Was  awarded,  or  fi.ir  a  deiedt  in  the  indidtment,  appeal  or 
procefs.  5  C(7.  IIO,  in.  Filz.  Coron.  i8l.  Forfeiture 
28.  Staundf.  P.  C.  183,  184.  Staundf.  Prerog.  47. 
Bro.  Coron.  8.  Finch  352.  i  Rol.  Abr.  793.  41  Ajf. 
pi.  13.  22  Aff.  pi.  II.  Cro.  Eliz.  4.  72.  Hale's  P. 
C  271.     43/1^.3.    17.     Co.  Lit.  zz^c^.     Cro.Jac./i^bi^. 

5.  IF  a  man  be  felo  de  fe,  or  if  a  felon  be  killed  in 
the  robbery,  or  by  lefiffing  in  order  to  efcape,  he  for- 
feits his  goods  and  chattels  ;  for  when  a  man  thus  for- 
fakes  life,  all  his  goods  and  chattels  are  dereliii  ;  and 
therefore  the  King  Ihall  have  them  as  the  maintainer  of 
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publick  juftice.  5  Co.  109.  Fitz.  Coron.  289,  312. 
Staundf.  P.  C.  184.      3  Injl.  56,   227.      Plow.  260. 

6.  If  a  felon  waives,  that  is,  leaves  any  goods  in  hi» 
flight  from  thofe  who  either  purfue  him,  or  are  apprehen- 
ded by  him  fo  to  do,  he  forfeits  them,  whether  they  be 
his  own  goods,  or  goods  floleii  by  him  ;  and  at  Common 
law,  if  the  owner  did  not  purfue  and  appeal  the  felon, 
he  loft  the  goods  for  ever  ;  but  by  the  21  //.  8.  cap.  1 1. 
for  encouraging  the  profecution  of  felons,  it  is  provided, 
that  if  the  party  comes  in  as  evidence  on  the  indictment, 
and  attaint  the  felon,  he  fhall  have  a  writ  of  reftitution. 
5  Co.  I  eg.  3  InJl.  134.  Cro.  Eliz.  694.  vid,  z  Haivk. 
P.  C.  170, 

And  here  we  may  obferve  a  difference  between  goods 
waived,  flrays,  and  the  like,  and  goods  forfeited  for  fe- 
lony or  flight;  for,  as  it  has  been  ohrerved,  goods  for- 
feited for  felony  are  not  in  the  King  without  an  office 
found  of  fuch  felony  or  flight,  becaufe  the  property  can't 
alter  without  matter  of  record  ;  but  goods  waived  are 
in  the  King  without  office,  becaufe  there  the  property  is 
in  nobody,  and  therefore  by  publick  agreement  is  put  out 
of  the  finder,  in  whom  it  was  by  tie  flate  of  nature, 
and  is  vefted  in  the  King  as  a  recompence  for  his  trouble 
and  charge  in  the  execution  of  juftice.  5  Co.  109. 
Foxley's  cafe. 

2.  For  what  crimes  by  Jlatutt. 

By  the  26  H.  8.  cap.  13.  it  is  enafled,  "  That  every 
offender  and  offenders  being  hereafter  lawfully  convifled 
of  any  manner  of  high  treafon  by  prefentment,  confef- 
fion,  verdict  or  procefs  of  outlawry,  according  to  the 
due  courfe  and  cuftom  of  the  Common  laws  of  this 
realm,  fliall  lofe  and  forfeit  to  the  King,  his  heirs  and 
fuccelTors,  all  fuch  lands,  tenements  and  hereditaments, 
which  any  fuch  offender  or  offenders  ftiall  have  of  any 
eftate  of  inheritance  in  ufe  or  pofftflion,  by  any.  right, 
title  or  means,  within  the  realm  of  England,  or  elfewhere 
within  any  of  the  King's  domini«ns,  at  the  time  of  any 
fuch  treafon  committed,  or  at  any  time  after,  faving  to 
every  perfon  and  perfons,  their  heirs  and  fucceffors,  other 
than  the  offenders  in  any  treafons,  their  heirs  and  fuccef- 
fors, and  fuch  perfon  and  perfons  as  claim  to  any  of 
their  ufes,  all  fuch  rights,  titles,  interefts,  poffe/fions, 
leafes,  rents,  offices,  and  other  profits,  which  they  fliall 
have  at  the  day  of  committing  fuch  treafons,  or  at  any 
time  before,  in  as  large  and  ample  manner,  as  if  this 
adt  had  never  been  had  nor  made. 

And  by  the  33  H.  8.  cap.  20.  it  is  enacted,  "  That 
if  any  perfon  or  perfons  ftiall  be  attainted  of  high  trea- 
fon, by  the  courfs  of  the  Common  law,  or  ftatutes  of 
this  realm,  in  every  fuch  cafe  every  fuch  attainder  by 
the  Common  law  fhall  be  of  as  good  ftrength,  value, 
force  and  effeCf,  as  if  it  had  been  done  by  authority  of 
parliament ;  and  that  the  King,  his  heirs  and  fucceffors 
fljall  have  much  benefit  and  advantage  by  fuch  attainder, 
as  well  of  ufes,  rights,  entries,  conditions,  as  poffe/fions, 
reverfions,  remainders,  and  all  other  things,  as  if  it  had 
been  done  and  declared  by  authority  of  parliament ;  snd 
fhall  be  deemed  and  adjudged  in  aClual  feifin  and  pof- 
feffion  of  the  lands,  tenements,  hereditaments,  ufes 
goods,  chattels,  and  all  other  things  of  the  offenders  io 
attainted,  which  his  highnefs  ought  lawfully  10  have,  and 
which  they  being  fo  attainted,  ought  or  might  lawfully 
lofe  or  forfeit,  if  the  attainder  had  been  done  by  autho- 
rity of  parliament,  without  any  oflice  or  inquifition  to 
be  be  found  of  the  fame;  any  law,  ftatute,  or  ufe  of  the 
realm  to  the  contrary  thereof  in  any  wife  notwithftan- 
ding. 

Saving  to  all  and  every  perfon  and  perfons,  and  body 
politick,  and  their  heirs,  alfigns  and  fucceffors,  and 
every  of  them,  (other  than  fuch  perfon  and  perfons, 
which  hereafter  fhall  be  attainted  of  high  treafon,  and 
their  heirs  and  affigns  and  every  of  them,  and  all  and 
every  other  perfon  and  perfons  claiming  by  them  or  any 
of  them,  or  to  their  ufe,  or  to  the  ufes  of  any  of  them 
after  the  faid  treafon  committed,)  all  fuch  right,  title,  ufe, 
poffeffion,  entry,  reverfions,   remainders,   interefts,  con- 

ditionsf 


FOR 

ditions,  fees,  ofEces,  rents,  anni'ities,  commons,  leafes, 
and  all  other  commodities,  profits  and  hereditaments 
whatfoever  they  or  any  of  them  (hould,  m'ght  or  ought 
to  hive  had,   if  this  a(3  had  never  been  made. 

In  the  conftruftion  of  thefe  ftatutes  the  following  opi- 
nions have  been  holden.  I.  That  neither  of, thefe  Ita- 
tutes  are  repealed  by  the  i  xMar.  fcff.  I.  cop.  I.  which 
enafls,  "  That  no  pains  of  death,  penalty  or  forfeiiure 
fiiall  enfue  to  an  offender,  for  the  doing  any  treafon, 
petit  treafon,  or  mifprifion  of  treafon,  other  than  fuch 
as  be  within  the  ffatute  of  25  Ed.  3.  ordained  and  pro- 
vided ;  "  for  the  words,  other  than  fuch,  i^c.  have  been 
conftrued  not  to  extend  to  the  pains,  (sfc.  mentioned  in 
the  beginning  of  the  fentence,  but  to  the  offences  men- 
tioned in  the  end.  Staundf.  P.  C.  187.  3  InJ}.  19. 
Dyer  28.     2  Hawk.  P.C.  152. 

2.  That  eftates  in  tail  are  forfeited  by  force  of  thefe 
words  in  26  H.  8.  cf  any  ejlate  of  inheritance,  which 
muft  be  void,  if  they  do  not  include  eftates  in  tail  ;  alfo 
lands  given  to  a  man  and  his  wife,  and  the  heirs  of  their 
two  bodies,  are  as  much  forfeited  by  his  attainder  as  lands 
given  to  him  and  the  heirs  of  his  body.  Staundf.  P.  C. 
187.      Co.  Lit.  372,  391.      Dyer  322.  pi.  27. 

3.  That  neither  a  right  to  a  writ  of  error  to  reverfe  any 
erroneous  common  recovery,  nor  a  mere  right  of  aftion 
to  lands  in  the  hands  of  a  ftranger  as  of  a  difcontinuee,  or 
of  the  heir  of  the  diffeifor,  are  forfeited  by  either  of  thefe 
ftatutes ;  but  rights  of  entry  are  as  much  forfeited  as  lands 
in  pofleflion  ;  yet  the  King  (hall  not  be  adjudged  in  pof- 
feffion,  by  virtue  of  fuch  a  right,  without  an  office,  and  a 
fcire  facias  or  felfure  on  fuch  office,  for  the  words,  the 
King  Jhall  be  deemed  in  pojfejjion  without  office,  i^c.  fllall 
have  this  conftrudfion,  that  he  ftiall  he  in  pufleffion 
without  office,  in  the  fame  manner  as  he  (hould  have 
been  on  an  office  found  at  Common  law;  but  at  Com- 
mon law,  if  a  difieifee  had  been  attainted  of  high  treafon, 
the  King  (hould  not  have  been  in  poffeffion  without  office, 
and  a  fcire  facias  or  a  feifure  thereon.  3  Co.  2,  3. 
I  Leon.  270,  271.  Moor  125.  Hob.  340.  Cro.  Elix. 
389.  Cro.  Car.  4:1s.  jCo.t^.  Litt.  Rep.  lOO.  S.  P. 
agreed.  Hob.  2^0-  4  Co.  58.17.  3  Cu.  10.  3C1?.  ii.<7, 
4  Co.  58.  a.      I  Leon.  21.      9  Co.  95.  a. 

4.  If  tenant  in  tail  of  the  gift  of  the  crown  makes  a 
feoffment  in  fee,  and  then  is  attainted  of  high  treafon,  the 
right  of  the  intail  is  forfeited,  for  it  could  not  be  difcon- 
tinued,  becaufe  the  reverfion  continued  always  in  the 
Crown,  and  tho'  it  be  put  in  abeyance  by  the  feoffment, 
as  to  any  benefit  which  the  feoffor  could  claim  from  it ; 
yet  fmce  it  is  not  turned  to  a  right  of  adfion,  but  would 
have  ftill  continued  in  him  for  the  benefit  of  the  heir,  if 
there  had  been  no  attainder,  it  (hall  likewife  continue  in 
him  for  the  benefit  of  the  Crown.  Cro.  Car.  427.  and 
fee  Ploiu.  552. 

5.  That  if  one  attainted  of  high  treafon  is  feifed  of  a 
defe^fible  eftate-tail,  and  hath  alfo  a  right  to  an  ancient 
intail  which  is  difcontinued,  he  forfeits  both,  for  the  fitft 
is  within  the  exprefs  words  of  26  H.  8.  and  the  other 
within  thofe  of  33  H.  8.  and  it  doth  not  follow,  that 
be£Siif<2  naked  rights  to  lands  in  the  hands  of  a  difconti- 
nuee, or  of  the  heir  of  a  d.ffeifor,  are  not  within  the 
meaning  of  the  ftatute,  therefore  a  right  in  the  party  him- 
felf  is  not ;  for  the  forfeiture  of  fuch  naked  rights  might 
not  only  be  of  dangerous  confequence  in  unfettling  pof- 
feffions,  but  might  alfo  be  prejudicial  to  ftrangers,  whom 
the  flatute,  by  an  exprefs  faving,  plainly  intends  to  fa- 
vour; but  a  forfeiture  of  the  offender's  right  to  his  own 
lands  can  prejudice  none  but  himfelf  and  his  heirs. 
Hob.  334.      Pairn.  351.      2  Roll.  Rep.  305. 

6.  In  the  conftirudion  of  the  ftatute  of  33  H.  8.  it  is 
agreed,  that  a  power  of  revokmg  the  ufes  of  a  fettlement 
may  be  forfeited  by  force  thereof,  if  the  execution  of  it 
require  nothing  but  what  may  be  as  well  performed  by 
any  other  perfon,  as  by  the  party  himfelf  by  whom  it  was 
referved ;  as  the  tender  of  a  ring,  iftc.  neither  doth  the 
mention  of  fuch  confiderations  and  inducements  for  the 
referving  fuch  a  power  in  the  preamble  of  it,  as  are  infe- 
parable  from  the  perfon,  alter  the  cafe,  if  nothing  of  this 
kind  be  inferted  in  the  provifo  itfelf,  by  which  it  is  re- 
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fetved  ;  but  if  fuch  provifo  require  any  thing  of  this  kind, 
it  prevents  the  forfeiture;   as  if  it  be  worded  thus  ;  that 
if  the  party  (hould  be  minded  to  alter  and  revoke  the 
ufes,  and  figiiify  his  mind  in  writing  under  his  hand  and 
feal,  or  if  it  only  require,  that  the  revocation  be  under 
his  hand  and   feal,  without  faying  any  thing  about  chan- 
ging his   mind  ;   or   as  fome  fay,   if  it  only  require  tiie 
tender  of  a  ring  by  the  party,  ipfo  adttwc  declarante  his  in- 
tent, toV.      7   Co.    12,   13.      Poph.    18.      I    And.  293. 
Moor  303.      4  Leon.    135.     Palm.  433.      i  Roll.  Rep. 
142.      2  Keb.  566,  763,  773.      I  Lev.  279.     Lane  44. 
That  neither  an  annuity  granted  pro  confitlo  impcr.dcndo, 
nor  an  office  granted  for  life,  and  requiring  (kill  and  con- 
fidence, are  forfeitable  by  thefe  ftatutes  ;   but  fuch  office 
in  fee  may  be  forfeited  without  the  aid  of  them,  becaufe 
the  grantor  in  giving  an  eftate  defccndable  to  all  the  heirs 
of  the  grantee,  however  unqualified,  appears  not  to  have 
been  induced  to  make  his  grant  from  the  confideration  of 
the  peculiar  merit  of^the  perfons  who  are  to  execute  the 
office.     Plow.  381.     Plow.  379. 

By  an  a£1:  of  parliament  made  13  Car.  2.  it  was  en- 
adfed.  That  all  the  manors,  meffuages,  lands,  tenements, 
poffeffions  and  reverfions,  remainders,  rights,  intere(h, 
hereditament?,  leafes,  chatties  real,  and  other  things  of 
what  nature  foever,  that  Sir  'John  Danvers,  or  any  other 
to  his  ufe,  or  in  iruft  for  him,  had  the  25th  of  March 
1646.  or  at  any  time  after,  fliould  be  forfeited  to  the 
King  ;  and  it  was  adjudgeil,  that  by  force  of  thefe  words, 
all  intcrrjls  cf  tvljnt  nature  foever,  an  eftate-tail  was  for- 
feited. 2  Leon.  169.  2  Jon.  57.  2  Mod.  130.  3 
Keb.  459,  65  r,  7  12.      I  Venl.  299.      Pollexf.  181.  B.  C. 

But  it  is  holden,  that  the  ftatutes  oi pramunire,  vvliich 
gives  a  general  forfeiture  of  all  the  lands  and  tenements  of 
the  offender,  extend  not  to  land  in  tail.     Co.  Lit.  130. 

It  is  agreed,  that  a  faving  againft  a  corruption  of  blood 
in  a  ftatute  concerning  felony  faves  the  land  to  the  heir, 
becaufe  the  efcheat  to  the  lord  for  felony  is  only  pro  de~ 
feclu  tenenlis,  occafioned  by  the  corruption  of  blood ; 
alfo  the  faving  the  land  to  the  heir,  faves  the  corruptioa 
of  blood  and  lofs  of  dower.     Hale's  P.  C.  8.     3/«/?.  47. 

But  a  faving  againft  the  corruption  of  blood  in  a  ftatute 
concerning  high  treafon,  does  not  fave  the  land  to  the 
heir,  becaufe  the  land  goes  to  the  King  by  way  of  im- 
mediate forfeiture,  and  not  by  way  of  efcheat.  i  Salk. 
85. 

3.  To  what  time  the  forfeiture  Jhall  have  relation  ;  and 
what  is  to  be  done  with  the  offender's  goods  before  conviiiioit.  • 


The  forfeiture  upon  an  attainder  of  treafon  or  felony 
(hall  have  relation  to  the  time  of  the  offence,  for  the 
avoiding  all  fubfequent  alienations  of  the  lands,  but  to 
the  time  of  the  convidfion,  or  fugam  fecit  found,  ^c. 
only  as  to  chatties,  unlefs  the  party  were  killed  in  flying 
from,  or  refifting  thofe  who  had  arrefted  him  ;  in  which 
cafe  it  is  faid,  that  the  forfeiture  (hall  relate  to  the  time 
of  the  offence.  Plow.  488.  b.  Co.  Lit.  2.  b.  8  Co.  170. 
But  if  the  time  proved  varies  from  that  laid  in  the  indifl- 
ment,  and  the  jury  find  the  defendant  guilty  generally, 
the  forfeiture  ftiall  relate  to  tl.c  time  laid,  till  the  verdid 
be  falfified  by  the  party  intereftcd,  as  it  may  be  in  this 
refpedf,  tho'  not  as  to  the  point  of  the  offence.  Hale's 
P.C.  264,  270.  3  Injl.  230.  But  if  the  jury  find  the 
defendant  guilty  on  the  day  on  which  the  fait  is  proved, 
whether  before  or  after  the  day  laid  in  the  indi£fment;  in 
fuch  cafe  the  forfeiture  (hall  relate  to  the  day  fo  fpecially 
found.  Kclyn.  16.  Hale's  P.  C.  264.  2  InJl.  318. 
3  Infl.  230. 

No  attainder  whatfoever  (hall  have  any  relation  as  to 
the  mean  profits  of  the  lands  of  the  perfon  attainted, 
but  only  from  the  time  of  the  attainder.  8  Co.  170. 
Plow.  488. 

The  forfeiture  of  a  perfon  becoming  felo  de  fe  has  re- 
lation to  the  time  the  mortal  wound  was  given,  fo  that 
all  intermediate  alienations  are  avoided.  Plow.  260.  5 
Co.  no.     Hale's  P.  C.  29.  4- 
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It  hath  always  been  held,  that  one  indited  or  appealed 
of  treafon  or  felony  may,  bona  fide,  fell  any  of  his  chat- 
tels real  or  perfonal,  for  the  fuftenance  of  himfelf  and 
family,  until  they  be  aftually  forfeited.     8  Co.  171. 

But  where  a  perfon  being  in  Newgate  for  robbery  and 
burglary,  before  conviftion,  made  a  bill  of  fale  of  all  his 
goods  to  his  fon  ;  and  on  trover  brought  by  the  fon 
againft  the  flieriff  of  London,  it  was  held  by  Holt,  that 
the  bill  was  fraudulent,  and  that  though  a  fale,  bona  fide, 
for  a  valuable  confideration  had  been  good,  becaufe  the 
party  had  a  property  in  the  goods  till  convidion,  and 
ought  to  be  reafonably  fuftained  out  of  them,  yet  that 
fuch  a  conveyance  as  this  cannot  be  intended  to  any 
other  purpofe  than  to  prevent  a  forfeiture,  and  defraud 
the  King ;  and  this  he  faid  was  a  fraud  at  Common  law. 
Skin.  357. 

It  feems  the  better  opinion,  at  this  day,  that  before  in- 
diftmcnt  the  goods  of  the  offender  cannot  be  fearched 
and  inventoried,  and  that  after  indiftment  they  cannot 
be  feized  and  taken  away  till  the  felon  is  convicted,  for 
till  the  conviflion  the  property  remains  in  the  felon.  3 
Injl.  229.     Bridg.  77.     Hale's  P.  C.  269. 

And  by  the  25  Ed.  3.  cap.  14.  it  is  enaded,  "  That 
ncT flieriff,  under  flieriff,  nor  efcheator,  bailiff  of  fran- 
chife,  nor  any  other  perfon,  take  or  feize  the  goods  of 
any  perfon  arrefted  or  imprifoned  for  fufpicion  of  felony, 
before  the  fame  perfon  fo  arretted  and  imprifoned  be  con- 
vifted  or  attainted  of  fuch  felony  according  to  the  law  ; 
or  elfe  the  fame  goods  otherwife  lawfully  forfeited  ;  up- 
on pain  to  forfeit  the  double  value  of  the  goods  fo  taken 
to  him  that  is  fo  hurt  in  that  behalf,  by  adlion  of  debt, 
£jff.  For  precedents  of  fuch  ailions,  fee  i  Lutw.  132. 
Cro.  Eliz.  749. 

This  flatute  is  to  be  in  affirmance  of  the  Common 
law,  and  hath  been  adjudged  to  extend  as  well  to  the 
feizure  of  money  as  of  any  other  chattel.  8  Co.  171. 
Raym.  414. 

It  feems  plain  from  this  flatute,  that  goods  may  be 
feized  as  foon  as  they  are  forfeited  ;  and  it  feems  the 
whole  townfliip  is  anfwerable  for  them  to  the  King,  and 
may  feize  them  where-ever  they  can  be  found.  Co.  Lit, 
391,      I  Havjh.  P.  C.  455. 

And  at  Common  law  it  was  no  plea  for  fuch  town- 
fhip,  that  the  goods  were  delivered  to  the  cuftody  of 
y.  S,  who  imbezilled  them,  fJc.  but  it  is  enacted  by  31 
Ed.  3.  cap.  3.  that  if  any  man  or  town  be  charged  in 
the  Exchequer  by  eftreats  of  the  juftices  of  the  chattels 
of  fugitives  and  felons,  and  will  alledge  in  difcharge  of 
him  another  which  is  chargeable,  he  fliall  be  heard,  and 
right  done  to  the  other.     2  Hawk.  P.  C,  456. 

4.  How  far  the  offender's  blood  is  corrupted ;  and  in 
what  cafes  the  wife  Jhall  lofe  her  dower. 

It  is  clearly  agreed,  that  by  an  attainder  of  treafon  or 
felony,  the  blood  of  the  offender  is  fo  far  ftained  and  cor- 
rupted, that  the  party  lofes  all  the  nobility  or  gentility 
he  might  have  had  before,  and  becomes  ignoble.  Co. 
Lit.  8,  41.      3  Injl.  211.     Staundf.  P.  C.    J95. 

Alfo  it  is  clearly  agreed,  that  he  can  neither  inherit  as 
heir  to  any  anceftor,  nor  have  an  heir,  and  the  policy  of 
the  law  herein  is  to  make  men  more  mindful  of  their  al- 
legiance, and  to  deter  them  from  taking  up  arms  againft 
the  crown ;  for  as  the  natural  love  men  have  for  their 
pofterity,  often  teftrains  them  from  adlions  which  would 
prejudice  them,  either  by  intailing  the  infamy  of  fuch 
anions  on  them,  or  making  them  fliarers  in  the  punifti- 
ment  which  the  law  has  appointed  for  fuch  offences ;  fo 
men  are  lefs  careful  of  their  perfons,  when  their  mifcar- 
riages  will  neither  involve  their  children  in  guilt  or  pu- 
nifcment  of  them.  Co.  Lit.  S.  a.  391.^.392.  Staundf. 
P.  C.  165.     Bro.  Nobility  21.     Cro.  66. 

Therefore  it  is  laid  down  as  a  fure  rule,  that  where- 
ever  it  is  neceffary  for  any  one,  who  would  make  a  title 
to  another,  to  derive  the  defcent  through  him,  that  the 
attainder  is  an  effedtual  bar  to  fuch  title,  uniefs  the  land 
were  intailed,  in  which  cafe  he  claims  per  formam  doni, 
and  paramount  his  title.     Cro,  Car,  543.     Lit.  Rep.  28. 
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Noy  1S9-  I  ^^M/.  4*3.  41 7-  iLev.eo.  i  Sid.  io6^ 
Lit.  fell.  746.      3  Co.  10.      8  Co.  166.  a. 

As  if  there  be  grandfather,  father  and  fon,  and  thtf 
father  is  attainted,  the  fon  cannot  claim  as  heir  to  tha 
grandfather  of  the  lands  in  fee-fimple,  becaufe  he  hiuft  of 
neceffity  derive  the  defcent  through  the  father,  which  by 
reafon  of  the  attainder  he  cannot  do.  Co.  Lit.  392. 
Dalifii,.  pi.  3.     1  f^ent,  416. 

So  if  there  be  two  brothers,  and  one  of  them  having 
iffue  a  fon  be  attainted,  and  either  the  fon  or  uncle  pur- 
chafe  land,  and  die  without  iffue,  the  other  cannot  be  his 
heir,  becaufe  the  blood  of  the  father,  through  whom 
the  defcent  muft  be  conveyed,  is  corrupted.  Dyer  247. 
pi.  40.     Cro.  Car.  543.     i  /v«/.  413,  425. 

But  it  is  alfo  a  general  rule,  that  the  attainder  of  a 
perfon,  who  need  not  be  mentioned  in  the  conveyance 
of  the  defcent,  does  no  hurt,  let  the  anceftor  be  never 
fo  remote  ;  and  that  therefore  where  one  may  claim  as 
immediate  heir  to  another,  without  deriving  the  defcent 
through  any  other,  he  fliall  not  be  barred  by  the  attain- 
der of  any  other.  Lit,  Pep.  28.  Noy  159,  166.  i 
Lev.  60.      I  Sid,  200.      I  Fent.  413. 

As  if  the  fon  of  one  attainted  purchafe  land,  and  have 
a  fon,  and  die,  fuch  fon  fliall  inherit  him,  becaufe  he 
derives  his  defcent  immediately  from  him.      i  Vent.  416. 

So  if  a  man  hath  two  fons,  and  is  attainted,  and  one 
of  the  fons  purchafe  lands,  and  die  without  iffue,  the 
other  fliall  be  his  heir,  becaufe  he  may  make  his  title 
without  mentioning  the  father;  and  therefore  there  is 
no  difability  in  the  one  to  be  reprefented,  or  in  the  other 
to  reprefent.  Co.  Lit.  8.  a.  4  Leon.  5.  Cro.  Jac.  539. 
I  Rol.  Abr.  625.  pi.  5.  Cro.  Car.  543.  Palm.  19.  i 
Lev,  59.  I  Fent.  125.  2  Rol.  Rep.  93.  2  Sid.  25, 
27.     Moor  569.  pi.  775.     Ncy  158.      Lit.  Rep.  28. 

So  where  a  perfon  attainted  hath  iffue  by  a  woman 
feifed  of  lands  of  inheritance,  fuch  iffue  may  inherit  the 
mother,  though  he  never  had  any  inheritable  blood  from 
the  father.  Noy  159,  167.  Staundf.  P.  C.  196.  2 
Sid.  248.  Cro,  Jac.  539.  Lit.  Rep.  28.  I  Lev.  59. 
I  Sid,  201.      I  Fent.  422.     Co.  Lit.  84.  b. 

If  the  father  of  a  perfon  attainted  die  feifed  of  an  ef- 
tate  of  inheritance  during  his  life,  no  younger  brother 
can  be  heir,  but  the  land  ftiall  rather  efcheat ;  the  elder 
brother,  tho'  attainted,  is  ftill  a  brother,  and  no  other 
can  be  heir  to  the  father  while  he  is  alive ;  but  if  he  die 
before  the  father,  the  younger  brother  fliall  be  heir,  be- 
caufe there  is  no  default  in  the  father  to  be  reprefented, 
nor  in  the  younger  fon  to  reprefent  the  father  after  the 
death  of  Jiis  brother.  Co.  Lit,  8.  a.  13.  a.  Noy  166, 
170.      I  Lev.  60.      1  Sid.  195.      I  Fent.  413. 

But  if  the  eldeft  fon  left  iffue,  and  died,  fuch  iffue 
could  not  have  inherited,  but  fuch  land  muft  have  ef- 
cheated,  becaufe  the  eldeft  fon  could  not  have  reprefented 
the  grandfather,  but  by  the  mediation  of  the  father,  and 
as  fianding  in  his  Head,  and  that  in  this  cafe  he  could 
not  do,  becaufe  the  father  can  have  no  reprefentatives, 
and  the  younger  fon  could  not  inherit,  btcaufe  the  elder 
line  is  ftill  continuing,  which  excludes  the  youneer. 
Dyer  48. 

If  a  man  be  feifed  of  lands  in  fee,  and  hath  iffue  two 
daughters,  and  one  of  them  is  attainted  of  felony,  and 
the  father  dies,  both  daughters  being  alive,  one  moiety 
(hall  defcend  to  the  innocent  daughter,  and  the  other 
moiety  fhall  efcheat.     Co.  Lit.  163.  b. 

But  if  a  man  makes  a  leafe  for  life,  remainder  to 
the  right  heirs  of  J.  being  dead,  who  hath  iffue  two 
daughters,  whereof  one  is  attainted  of  felony,  it  feems 
the  remainder  is  not  good  for  a  moiety,  but  void  for 
the  whole.     Co.  Lit.  163.  b. 

For  in  the  firft  cafe  the  lord  by  efcheat  muft  make  a 
title  to  deveft  the  eftate  which  was  once  lawfully  vefted 
in  the  anceftor  ;  which  he  cannot  do,  becaufe  there  is  no 
defefl  in  this  cafe,  fince  the  anceftor  may  be  legally  re- 
prefented, and  the  innocent  daughter  may  legally  repre- 
fent ;  and  therefore  there  can  be  no  title  in  the  lord  to 
eviift  that  moiety,  though  he  has  a  title  to  the  moiety  of 
the  offending  daughter,  who  after  her  crime  can  reprefent 
no  man  ;  but  in  the  fecond  cafe,  the  fifters  arc  to  make 
B  b  title 
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title  to  the  remainder,  which  they  cannot  do,  becaufe 
to  make  title  to  the  remainder,  they  muft  bring  them- 
felves  within  the  words  of  the  gift ;  and  the  innocent 
daughter  cannot  take  upon  her  the  charafler  of  an  heir 
alone,  fince  they  both  make  but  one  heir  to  the  ancef- 
tor  ;  and  both  cannot  join,  becaufe  one  is  attainted,  and 
incapable  of  that  charaaer.      Co.  Lit.  163.  b. 

Although  a  perfon  attainted  be  to  many  purpofes  look- 
ed upon  as  dead  in  law,  yet  he  hath  a  capacity  to  pur- 
chafe  land,  which  the  King  (hall  have  upon  office  found, 
and  not  the  lord  of  the  fee,  becaufe  his  perfon  being^for- 
feited  to  the  King,  he  can't  purchafe  but  for  the  King. 

Co.  Lit.  i.   b.  r.      r        y 

But  if  a  man  attainted  be  pardoned  by  adt  of  parlia- 
ment he  may  purchafe  as  before,  for  he  is  totally  reftored 
and  inheritable  to  all  perfons ;  but  if  he  be  pardoned  by 
charter,  he  may  thenceforth  purchafe  lands,  but  can't 
inherit  his  former  relations ;  for  the  King's  charter  can't 
alter  the  law,  or  take  away  the  right  of  others,  or  reftore 
the  relation  that  was  loft.  Co.  Lit.  8.  a.  391.  b.  392.  b. 
Stamdf.  P.  C.  195.     3  Inji.  233.     Dalif.  14.  pi  3. 

If  a  man  be  attainted,  and  after  pardoned  by  charter, 
the  children  born  before  fuch  pardon  (hall  not  inherit ; 
but  if  they  fail,  the  children  born  after  fuch  pardon  may 
inherit  him  ;  for  the  pardon  makes  him  capable  of  new 
relations  as  well  as  of  new  purchafes,  tho'  all  the  old 
legal  benefits  and  relations  are  loft.  Noy  170.  Co.  Lit. 
i.a.     3/«/?.  233. 

Before  the  ftatute  of  i  E.  6.  ca^.  12.  the  wife  not 
only  loft  her  dower  at  Common  law,  but  alfo  her  dower 
ad  ojiium  ecclefia,  or  ex  affenfu  patris,  or  by  fpecial  cuftom 
(except  that  of  gavelkind,)  by  the  hulband's  attainder  of 
Ueafon  or  capital  felony,  whether  committed  before  or 
after  the  marriage.  Ca.  Z,//.  31.  *.  37.  a.  4i- «•  ■^•^• 
B.  150.  Perk.  feSl.  308.  Bro.  tit.  Dower  82.  Plow. 
261. 

But  the  wife  forfeited  lands  given  jointly  to  her  huf- 
band  and  her,  whether  by  way  of  frank-marriage  or 
other  wife,  but  only  for  the  year  and  day  and  wafte. 
Co.  Lit.  37.     3  InJi.  216, 

It  is  enafled  by  1  E.  6.  cap.  12.  par.  17.  That  albeit 
any  perfon  (hall  be  attainted  of  any  treafon  or  felony 
whatfoever;  yet  notwitliftanding  every  woman,  that  (hall 
fortune  to  be  the  wife  of  the  perfon  fo  attainted,  (hall  be 
cndowable  and  enabled  to  demand,  have,  and  enjoy  her 
dower,  in  like  manner  and  form  as  tho'  her  hufband  had 
not  been  attainted,  isfc. 

But  this  is  repealed  as  to  treafon  by  5  fff  6  £.  6.  cap.  11. 
par.  9.  by  which  it  is  enafted,  "  That  the  wife,  whofe 
hufband  (hall  be  attainted  of  any  treafon  whatfoever,  (hall 
in  no  wife  be  received  to  aflc,  challenge,  demand,  or  have 
dowry  of  any  the  lands,  tenements  or  hereditaments  of 
the  perfon  fo  attainted,  during  the  faid  attainder  in 
force." 

If  the  hufband  feifed  of  lands  in  fee  makes  a  feofFment, 
and  then  commits  treafon,  and  is  attainted  of  it,  the  wife 
fliall  not  recover  dower  againft  the  feofFee.  Bend!.  56. 
Dyer  1 40.     Co.  Lit.  1 1 1 .  ^. 

So  if  the  hufband  is  attainted  of  treafon,  and  after- 
wards pardoned,  yet  the  wife  (hall  not  recover  dower ; 
but  of  lands  purchafed  by  the  hufband  after  the  pardon, 
the  wife  (hall  be  endowed.      3  Leon.  3.     Perk.  feci.  391. 

If  a  hufband  having  levied  a  fine  with  proclamation, 
is  erroneoufly  attainted  of  treafon,  and  the  five  years  pafs 
after  his  death,  and  then  the  outlawry  is  reverfed,  the 
fine  and  nonclaim  are  no  bar  till  five  years  are  pafTed 
after  the  reverfal,  becaufe  the  wife  could  not  fue  for  her 
dower  while  the  attainder  flood  in  force,  neither  could 
fhe  any  way  reverfe  it.  3  InJ.  216.  Moor  639.  pi. 
879. 

After  the  making  of  the  ftatute  i  E.  6.  cop.  12.  it 
feems  to  have  been  doubted,  whether  the  wife  fhould  not 
lofe  her  dower  in  cafe  of  any  new  felony  made  by  a£l  of 
parliament;  and  therefore  where  feveral  offences  have 
been  made  felony  fince,  care  lias  been  taken  to  provide 
for  the  wife's  dower.  2  Bac.  Abr.  584.  See  12  Fin. 
Ahr.  tit.  Forfeiture, 
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^,Z).U\iX\U  in  tiUtl  tafC*.  A  forfeiture  of  copyhold 
by  felling  timber  was  relieved  in  equity  ;  but  Lord  Keeper 
declared,  that  in  cafe  of  a  vvilful  forfeiture  he  would  not 
relieve.      Hill,  ig  Car.  2.   Chan.  Cafes  ()b. 

In  cafes  of  forfeiture  of  a  leafe  lor  non-payment  of 
ground-rent,  and  a  recovery  in  ejeflment.  Chancery  will 
not  relieve  on  tender  of  arrears  and  cofls,  where  the  for- 
feiting perfon  was  offered  the  fanw  terms  by  the  ground 
landlord  before  tl:e  bill  brought,  and  refufed  them  ;  per 
Jefferies  C.      Vern.  449.   Pafch.  1 687. 

In  cafe  of  a  forfeiture  equity  can  relieve,  where  they 
can  give  fatisfa£lion.  I  Salk.  156.  Grimjhn  v.  Lord 
Bruce  is"  ux.  in  Cane. 

A  wilful  forfeiture,  by  fuff"ering  a  recovery  in  point  of 
law,  was  fupplied  and  helped  in  equity,  becaufe  of  an 
agreement  precedent.      Pafch.  16  Car,  2.   Chan.  Cafes  49. 

An  afl'ent  after  refufal  was  allowed  to  prevent  a  for- 
feiture; for  a  forfeiture  (hail  not  bind  where  a  thing  may 
be  done  afterwards,  or  any  compenfation  made  for  it, 
unlefs  where  there  is  a  devife  over  to  a  third  perfon.  2 
Fent.  352. 

Equity  will  not  relieve  againft  a  forfeiture  incurred 
by  a6t  of  parliament.  MS.  Rep.  faid  to  be  Lord  Har- 
court's,  tit.  Forfeitures  1 7 23. 

Upon  the  difabling  ftatute  of  11  i^  il  W.  2-  (''p.  4. 
fe£i.  4.  Lord  Couiper  inclined,  upon  a  bill  brought  by  an 
after  proteftant  remainder-man,  and  upon  another  bill  by 
the  heir  at  law  a  proteftant,  to  dire<ft  an  iftue  to  try 
whether  y.  S.  to  whom  a  firft  remainder  was  limited, 
was  a  papift  at  the  time  that  the  remainder  fhould  have 
veiled  in  him  ;  and  this  was  defired  by  the  plaintiffs;  but 
in  regard  the  a£t  inflitts  a  forfeiture  and  difability,  and 
therefore  is  to  be  taken  ftriitly,  that  y.  S.  being  above 
18  at  the  making  the  fettlerfient,  and  fo  not  within  the 
claufe  of  retrieving  the  eftate  by  returning  to  the  proteftant 
religion  (which  probably  was  intended  by  the  parliament), 
his  Lordfhip  would  not  affift  the  plaintiffs  fo  far ;  but 
left  them  to  go  on  and  try  their  ejectments  upon  feveral 
demifes,  and  direfled  that  none  of  the  truft- terms,  or 
eftates  in  the  fettlement,  previous  to  the  faid  eftate  li- 
mited to  y.  S.  or  mefne  betwixt  him  and  the  after  pro- 
teftant remainder-man,  fhould  be  given  in  evidence,  or 
infifted  upon  ;  to  the  intent,  that  it  might  be  tried  whe- 
ther y.  S.  who  was  ftrongly  affirmed  to  be  a  papift,  but 
had  controverted  it,  was  capable  of  taking  or  not,  and  who 
had  the  title,  in  cafe  he  was  npt  capable  of  taking,  whe- 
ther the  remainder-man  by  the  fettlement,  or  the  heirs  at 
law.     PFms's  Rep.  352,  353.   Trin.  17  17. 

i^OjfeitUtre  of  maCCtngC,  {Forisfaclura  marilagH,)  Is 
a  writ  wliich  lay  againll  him,  who,  holding  by  knights- 
fervice,  and  being  tmder  age,  and  unmarried,  refufed  her 
whom  the  lord  offei'd  him  without  his  difparagement, 
and  married  another.  F.  N.  B.  fol.  141.  Reg.  Orig. 
fol.  163. 

ifO^gabttlum,  (Forgaveh)  A  fmall  referved  rent  in 
money,  a  quit-rent.      Cowell,  edit.  1727. 

5?0Jjei'V,  (from  the  Fr. y«r^^r,  i.e.  accudere,  fabricare) 
At  Common  law  is  an  offence  in  falfly  and  fraudulently 
making  or  altering  any  matter  of  record,  or  any  other 
authentick  matter  of  a  publick  nature,  as  a  parifti  regifler, 
or  any  deed  or  will,  and  punifh.ible  by  fine  and  imprifon- 
ment,  and  fuch  other  corporal  punifhment  as  the  court  in 
difcretion  (ball  think  proper.  But  the  mifchiefs  of  this 
kind  increafing,  it  was  found  necefTary  to  guard  againft 
them  by  more  fanguinary  laws.  Hence  we  have  feveral 
a£ts  of  parliament  declaring  what  ofi^ences  amount  to  for- 
gery, and  which  inflift  feverer  puni(hments  than  were 
at  the  Common  law.  i  Flavuk.  P.  C.  182.  2  Bac.  Ahr. 
566. 

1.  What  fhall  be  deemed  forgery  by  the  Cdmmon  law.,, 
that  is,  before  any  a£l  of  parliament  was  made  concerning 
this  offence. 

2.  IFhat  Jliall  be  deemed  forgery  by  Jlalules,  and  the 
punijhment  thereof, 

3.  Pleadings. 

1.  mat 


FOR 

I.  TVhat  Jfjall  be  deemed  forgery  by  the  Common  law, 
that  is,  before  any  a£l  of  parliament  was  m.-;de  concerning 
this  offence. 

The  notion  of  forgery  doth  not  fo  much  confift  in  the 
counterfeiting  a  man's  hand  and  feal,  which  miy  often  be 
done  innocently,  but  in  the  endeavouring  to  give  an  ap- 
pearance of  truth  to  a  mere  deceit  and  falfity  ;  and  either 
to  impofe  that  upon  the  world  as  the  folemn  a<ft  of  an- 
other, which  he  is  no  way  privy  to,  or  at  ieaft  to  make 
a  man's  own  aft  appear  to  have  been  done  at  a  time 
when  it  was  not  done,  and  by  force  of  fuch  a  falfity  to 
give  it  an  operation,  which  in  truth  and  juftice  it  ought 
not  to  have,  i  Hawi.  P.  C.  183.  1  Roll.  Abr.  28,  29. 
II  Co.  27. 

Hence  it  is  held  to  be  forgery  for  a  man  to  make  a 
feoffment  of  certain  lands  to  J.  S.  and  afterwards  make 
a  deed  of  feoffment  of  the  fame  lands  to  '/.  D.  of  a  date 
prior  to  that  of  the  fecffment  to  J.  S.  for  herein  he  fal- 
ilfies  the  date  in  order  to  defraud  his  own  feoffee  by  ma- 
king a  fecond  convevance,  which  at  the  time  he  had  no 
power  to  make.  3  Inji.  i6g,  Pult.  46,  b.  27  H.  6.  3. 
I  Hawk.  P.C.  182. 

Alfo  it  is  forgery  for  a  man,  who  is  ordered  to  draw  a 
will  for  a  fick  perfon,  to  infert  legacies  in  it  of  his  own 
head.  Noyioi.  Moor  jsg,y 60,  3/n/?,  170.  i  Hawk. 
P.  C.  com.     Dyer  288.  *. 

So  if  one  inferts  into  an  indiflment  the  names  of  thofe 
againff  whom  in  truth  it  was  not  found,  this  is  forgery. 
3  Mod.  66.     I  Hawk.  P.  C.  183. 

So  where  finding  another's  name  at  the  bottom  of  a 
letter,  at  a  confiderable  diftance  from  the  other  writing, 
caufes  the  letter  to  be  cut  off,  and  a  general  releafe  to 
be  written  above  the  name,  and  takes  off  the  feal  and 
fixes  it  under  the  releafe.  3  /«/?.  171.  1  Hawk.  P.  C. 
183. 

Alfo  the  making  any  fraudulent  alteration  of  the  form 
of  a  true  deed,  in  a  material  part  of  it,  is  forgery  ;  as 
the  making  a  leafe  of  the  manor  of  Dale  appear  to  be  a 
leafe  of  the  manor  of  Sale,  by  changing  the  letter  D. 
into  an  5.  or  by  making  a  bond  for  five  hundred  pounds 
expreffed  in  figures  fcem  to  have  been  made  for  five  tl.ou- 
fand,  adding  a  new  cypher.  Aloor  61  g.  i  Hawk.  P.  C. 
183.  But  in  3  In/l.  169.  Lord  Coke  feems  to  think, 
that  a  deed  fo  altered  is  more  properly  to  be  called  a  falfe 
than  a  forged  deed  ;  but  by  ferjeant  Hawkins  this  is  for- 
gery ;  for  a  man's  hand  and  feal  are  as  falfely  made  ufeof 
to  teftify  his  affent  to  an  inftrument,  which  after  fuch 
an  alteration  is  no  more  his  deed  than  a  flranger's.  i 
Hawk.  P.C.  183. 

But  as  the  fraud  and  intention  to  deceive,  by  impofing 
upon  the  world  that  as  the  aiSt  of  another,  which  he  never 
confented  to,  are  the  chief  ingredients  which  conftitute 
this  offence  ;  fo  it  hath  been  held,  that  he  who  writes  a 
deed  in  another's  name,  and  feals  it  in  his  prefence,  and 
by  his  command,  is  not  guilty  of  forgery  ;  becaufe  the 
law  looks  upon  this  as  the  other's  own  fealing,  as  done 
by  his  approbation  and  command.  Pu/t.  46.  21  H.  6. 
4.  A.      1  Hawk.  P.C.  183. 

So  if  a  man  writes  a  will  for  another  without  any  di- 
reflions  from  him,  and  he  for  whom  it  is  wrote  becomes 
non  compos  before  it  is  brought  to  him,  it  is  not  forgery  ; 
for  it  is  not  the  bare  writing  an  inftrument  in  anothei's 
name  without  his  privity,  but  the  giving  it  a  falfe  ap- 
pearance of  having  been  executed  by  him,  which  makes 
him  guilty  of  forgery.     Moor  760. 

Alfo  he  can't  be  puniflied  as  guilty  of  forgery,  who 
rafeth  out  the  word  libris  out  of  a  bond  made  to  himfelf, 
and  putteth  in  march,  becaufe  here  is  no  appearance  of  a 
fraudulent  defign  to  cheat  another,  and  the  alteration  is 
prejudicial  to  none  but  to  him  who  makes  it,  whofe  fe- 
curity  for  his  money  is  wholly  avoided  by  it;  yet  it  feems 
to  be  forgery,  if  by  the  circumftances  of  the  cafe  it  fhould 
any  way  appear  to  have  been  done  with  an  eye  of  gaining 
an  advantage  to  the  party  himfelf,  or  of  prejudicing  a 
third  perfon ;  alfo  it  is  holden,  that  fuch  an  alteration, 
even  without  thefe  circumftances,  is  a  mifdemeanor,  tho' 
it.be  not  forgery.     Moor  big.     Noy  gg.     i  5a//f.  375. 


Bi  Q)  R 

It  feems,  that  by  a  bare  non-fieafance  a  man  can't  be 
faid  to  be  guilty  of  .forgery  ;  as  if  a  man  in  drawing  » 
will  omits  a  legacy  which  he  is  direfted  to  infert ;  yet  it 
hath  been  hylden,  that  if  the  omiffion  of  a  bequeft  to  one 
caufe  a  material  alteration  in  the  limitation  of  a  bequeft 
to  another,  as  where  the  omiffion  of  a  devife  of  an  eftate 
for  life  to  one  man  caufeth  a  devife  of  the  fame  lands  to 
another  to  pafs  a  prefent  eftate,  which  otherwife  would 
have  paffed  a  remainder  only,  he  who  makes  fuch  an  o- 
miffion  is  guilty  of  forgery.     Moor  760.     Koy  loi. 

But  it  feems  to  be  no  way  material,  whether  a  forged 
inftrument  be  made  in  fuch  a  manner,  that  if  it  were  in 
truth  fuch  as  it  is  counterfeited  for,  it  would  be  of  vali- 
dity or  not ;  and  upon  this  ground  it  hath  been  adjudged, 
th:it  the  forgery  of  a  protcftion  in  the  name  of  J.  B.  as 
being  a  member  of  parliament,  who  in  truth,  at  that  time 
was  not  a  member,  is  as  much  a  crime  as  if  he  were. 
I  Hawk.  P.  C.  184.  ■  I  Sid.  142. 

It  is  clearly  agreed,  that  at  Common  law  the  counter- 
feiting a  matter  of  record  is  forgery  ;  for  fince  the  lavi^ 
gives  the  higheft  credit  to  all  records,  it  can't  but  be  of 
the  utmoft  ill  confequence  to  the  publick  to  have  them 
either  forged  or  faififled.  i  Roll.  Abr.  65,  76.  Telv.  146. 
Cro.  Ellz.  178.     r  Mod.  66. 

Alfo  it  is  agreed  to  be  forgery  to  counterfeit  any  other 
authentick  matter  of  a  puh.ick  (lature,  as  a  privy  feal, 
or  licence  from  the  barons  of  the  Exchequer  to  compound 
a  debt,  or  certificate  of  holy  orders,  or  a  proteflion  from 
a  parliament-man.  1  Roll.  Abr.  68.  pi.  33.  Cro.  Car. 
326.  I  Jon.  325.  i  Roll.  Abr.  65.  pi.  5.  2  Bulf  137. 
I  Leon.  139.      I  Sid.  142. 

It  is  alfo  unqueftionable,  that  a  man  may  be  in  like 
manner  guilty  of  forgery  at  Common  law  by  forging  a 
deed  ;  and  therefore  it  feems,  that  one  may' be  equally 
guilty  by  forging  a  will,  which  can't  be  thought  to  be  of 
lefs  confequence  than  a  deed,  i  Rol.  Alr.bb.  pi.  10. 
Raym%i.  Owen  4j.  i  Sid.  2jS.  3  £-">;.  170.  Moor 
760.  Noy  1 01.  Dyer  302.  and  i  Hawk.  P.  C.  184. 
where  it  is  faid,  that  he  can't  find  this  point  any  where 
direiSly  holden. 

There  feem  to  be  fome  ftrong  opinions  in  the  books, 
that  the  counterfeiting  any  writings  of  an  inferior  .nature 
to  thofe  above  mentioned,  is  not  forgery  at  the  Common 
law;  alfo  it  hath  been  holden,  that  the  forgino  another's 
hand,  and  thereby  receiving,  rent  due  to  hirn  frcm  his 
tenants,  is  not  puniOiable  at  all  ;  but  by  Hawk,  it  can't 
fuiely  be  proved  by  any  good  authorities,  that  fuch  bafe 
crimes  are  wholly  difregarded  by  tlie  Common  law,  as 
not  deferving  publick  profecution  ;  for  the  opinion,  that 
they  are  punift\able  by  no  law,  feems  by  no  means  to 
be  maintainable,  fince  many  of  them  are  moft  certainly 
punifhable  by  force  of  33.//.  8.  cap.  1.  Neither  can  it 
be  a  convincing  argument,  that  they  are  not  punifhable 
at  Common  law,  becaufe  they  are  of  a  private  nature,  as 
much  as  other  writings  concerning  fuch  matters;  yet  no 
one  will  fay,  that  the  making  a  falfe  deed  concerning  a 
private  matter  is  not  puniftiable  at  Common  law;  but 
perhaps,  fays  he,  it  may  be  reafonable  to  make  this 
diftinftion  between  the  counterfeiting  of  fuch  writings, 
the  forgery  whereof,  as  in  the  above  cafes,  is  properly 
punifhable  as  forgery,  and  the  counterfeiting  of  other 
writings  of  an  inferior  nature;  that  the  former  is  in  itfelf 
criminal,  whether  any  third  perfon  be  actually  injured 
thereby  or  not;  but  that  the  latter  is  no  crime  unlefs 
fome  one  receive  a  prejudice  from  it.  i  Roll.  Rep.  431. 
I  Sid.  i6,  155,  451.  I  Roll.  Abr.  66.  pi.  8,  9.  /Finch 
40,  90.  3  Leon.  231.  I  Leon.  10  r.  Cro.  Eliz.  296, 
853'  3  ^"1/-  265.  Cro.  Ellz.  166.  Teh.  146.  i 
Hawk.  P.C.  184. 

B.'t  thefe  opinions  came  fully  to  be  confidered  in  a 
late  noted  cafe,  where  it  was  held,  that  the  counterfei- 
ting a  releafe  or  acquittance  for  a  fum  of  money,  though 
without  feal,  was  forgery  ;  and  that  it  would  be  the  moft 
injurious  notion,  and  even  a  refleftion  on  the  Common 
law,  to  fuppofc  it  fo  defective  as  not  to  provide  a  rrnredy 
againft  offences  of  this  nature.  This  cafe  was  thus:  An 
information  was  exhibited  in  the  name  of  the  Attorney 
General,  charging  that  Mr.  IPard,  cxijiens  onerhbilis  to  de- 
liver to  the  Duke  of  Bucks  315  tun  and  one  quarter  of 

allum 


FOR 

»llum  ad  cirtum  diem  jam  praieritumy  did  with  intent  to 
defraud  him  thereof,  forge  an  indorfement  on  the  bacic 
of  a  certificate  in  the  words  and  figures  following.     "  Mr. 
^ohn  Ward,  I  hereby  order  you  to  charge  660  tuns  and 
one  quarter  of  allum  to  my  account,  part  of  the  quan- 
tity here  mentioned  in  this  certificate,  and  for  your  fo  do- 
ing this  (hall  be  your  difcharge.     Buckingham,  Jpril  3c, 
1706."     The  information  likewife  charges  a  publication 
of  it,  knowing  it  to  be  forged.     Upon  iMot  guilty  plead- 
ed, it  was  tried  at  the  bar,  and  a  verdifl  found   for  the 
King  in   Eajitr  itim  \2  Geo.     The  defendant  abfconded 
till  the  laft  day  oi  ATtchaelmas  term,   when  he  voluntarily 
came  into  court,  and  defired  to  be  bailed  :  But  the  court 
lefufed  ir,  and  fo  he  was  committed.     And  now  in  Hil- 
lary term   his  counfel    (Mr.  Hungerford,  Mr.   Ketelbey, 
Mr.  Filmer,  Mr.  Booth,  and   Mr.  Strange)  took    fome 
objeflions  in  arreft  of  judgment,  and  what  they  princi- 
pally relied  upon  were  thefe  :    i.  That  this  is  not  fuch  a 
paper,  of  which  a  forgery  could  be  committed  at  Com- 
mon law.     This  is  laid  as  an  offence  at  Common  law  ; 
and  Hawkins  in  his  Picas  of  the  Crown  182.  (ays,  that 
it  muft  be  of  a  matter  of  record,  or  any  other  authen- 
tick  matter  of  a  publick  nature,  as  a  deed  or  will :  Other 
writings  of  an  inferior  nature,  as  forging  the  hand  of  an 
authority  to  receive  rent,  counterieitlng  a  letter  made  in 
another  man's   name,  ^c.  are  (fays  he)  more  properly 
punilhabie  as  cheats  on  the  33  /f.  8.  c.  i.     In  Cro.  Eliz. 
166.  it  is  held  not  aftionable,  to  fay,  "  You  have  falfe- 
\y   forged  your   father's  hand,    and  thereby   falfely  have 
procured  your  father's  tenants  to  pay  their  rent  to  you  ;" 
becaufe  it  would  not  be  forgery,  if  he  had  done   fo.      I 
Rol.  Jbr.  66.     2.  It  does  not  appear  he  was  chargeable 
to  deliver  the  allum  at  the  time  he  did  the   fa£l.     Exif- 
tens  onerabilis  is  at  the  time  of  the  information,  and  then 
it  wants  one  neceffary  ingredient  to  make  it  a  forgery  at 
Common  law,  which  is,  that  it  be  to  fomebody's  da- 
mage. 

Mr.  Attorney,  Mr.  Lee,  Mr.  Marjh,  Mr.  Fazakerley, 
-and  Mr,  Verney,  e  contra  argued,  that  this  was  forgery 
at  Common  law ;  and  that  it  was  the  higheft  refledlion 
upon  the  law,  to  imagine  there  ever  was  a  time,  where- 
in fuch  a  fad  as  this  was  not  punifliable  by  the  law  of 
England.  As  to  the  paflage  in  Hawkins,  it  is  not  war- 
ranted by  the  authorities  quoted  in  the  margin,  and  he  has 
laid  it  down  much  too  large.  Sti.  12.  is  an  indidment 
at  Common  law,  for  forging  letters  of  credit  to  raife 
money,  and  nobody  imagined  it  did  not  lie ;  and  there  it 
is  not  laid  that  he  aftually  received  money  upon  it,  which 
makes  the  cafe  an  anfwer  to  both  exceptions.  5  Mod. 
137.  Salk.  342.  Indidment  for  forging  a  bill  of  la- 
ding. I  Sid.  142,  Counterfeiting  a  proteflion  from  a 
member  of  parliament.  Salk.  406.  Hil.  32  Car.  2.  rot. 
35.  Rex  V.  Sheldon,  for  forging  a  bill  of  exchange. 
Ray.  8r.  The  like  for  forging  a  warrant  of  attor- 
ney. Mich.  6  Geo.  Rex  v.  Ward  (a  brother  of  the  de- 
fendant.) Indiftment  for  forging  a  promifibry  note,  and 
laid  at  Common  law  ;  and  never  imagined  it  was  not  an 
offence  ;  and  the  defendant  was  convided.  i  Sid.  7  i. 
3  Leon.  170.  is  for  forging  the  entry  of  a  marriage.  It 
could  not  be  an  indi£lment  as  a  cheat  on  the  33  H.  8. 
becaufe  there  muft  be  an  adual  obtaining  upon  that  fta- 
tute.  As  to  the  exijiens  onerabilis,  it  is  not  necefTary  to 
fliew  an  aflual  damage,  a  polTibility  of  damage  is  Suffi- 
cient. There  was  no  money  raifed  in  the  cafe  in  Stiles. 
And  if  it  was  a  bond,  the  party  cannot  be  hurt  by  a 
forged  one,  and  yet  the  forger  fhall  be  punifhed.  The 
jury  have  found  that  it  was  done  with  defign  to  avoid 
the  delivery,  and  defraud  the  Duke,  which  is  fufficient. 
But  to  take  it  as  ftrong  as  poflible,  and  make  exijiens  re- 
late to  the  time  of  the  information  ;  yet  furely  it  will  be 
a  forgery,  tho'  done  before  the  time  was  adually  come 
in  which  he  was  to  deliver  it.  If  a  man  is  to  pay  money 
at  a  future  day  ;  (hall  his  forging  a  releafe  before  the  day, 
and  keeping  it  by  him  till  the  time  comes  to  make  ufe 
of  it,  be  no  crime  ?  If  it  imports  a  prejudice,  it  is  a 
crime  at  Common  law.     Mo.  big.     Noy  99. 

To  this  it  was  replied   by  Mr.  Ward's  Counfel ;  that 
no  cafe  was  cited  where  it  was  determined   to   be  an  of- 
fence at  Common  law,  and  the  precedents  cited  pafTed  //<i 
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filentio.  That  there  was  no  reflexion  on,  the  law,  for  this 
ever  was  puifhable,  tho'  not  as  a  forgery,  but  a  cheat : 
They  did  not  fay  it  was  no  crime,  but  it  was  not  this.  That 
this  was  an  obtaining  within  33  H.  8.  becaufe  he  obtains  a 
right  to  keep  tliat  allum,  which  othetwife  he  would  be 
obliged  to  deliver  to  the  Duke.  And  the  preamble  cf  5 
Eliz,.  cap.  14.  which  takes  notice  of  thefe  offences,  and 
calls  them  notable  ones  ;  yet  complains  of  the  mild  pu- 
nifhment  that  was  inflidted  at  the  Common  law,  which 
is  an  argument  they  were  not  punifhed  as  forgeries. 

Per  curiam:  As  there  is  no  judicial  authority  on  either 
fide,  we  muft  take  it  up  upon  the  reafon  cf  the  thing. 
There  is  no  reafon  why  this  (hould  not  be  puniflied  as  a 
forgery,  as  well  as  if  it  was  a  deed  j  the  injury  may  be  as 
great,  or  greater,  for  the  value  may  be  100,000/.  in  one 
cafe,  and  a  deed  perhaps  afFed  only  a  fingle  acre  of  land. 
The  ftatute  5  Eliz.  (hew  this  to  be  a  crime,  by  uling 
the  words  writings,  in  contradiftindlion  to  deeds.  It  can- 
not be  profecuted  as  a  cheat  at  Common  law,  without  an 
adual  prejudice,  and  that  is  an  obtaining  on  the  33  H, 
8.  the  cafe  cited  out  of  Cro.  is  not  law,  and  furely 
thofe  words  are  adionable.  Regina  v.  T'ravers  was  for- 
ging an  indorfement  on  an  army  debenture,  and  laid  as 
at  Common  law.  The  reafon  why  we  do  not  meet 
with  an  ancient  determination  is,  becaufe  perfonal  cre- 
dit was  formerly  fmall,  and  thefe  writings  not  made  ufe 
of.  It  is  not  neceffary  to  (hew  an  adtual  prejudice,  a 
poffibility  is  enough  ;  and  here  it  appears,  there  would 
have  been  one,  if  the  forgery  had  flood,  'Judicium  pro 
rege.  Afterwards  he  was  fentenced  to  ftand  in  the  pil- 
lory before  Wejiminjier-Hall  gate,  (which  he  did)  to  pay 
500/.  and  find  fureties  for  feven  years,  and  commit- 
ment till  all  was  performed.  Hil.  13  Geo.  i.  The  King 
v.  Ward.     Stran.  747.     L.  Raym.  1464.  S.  C. 

Indidment  fetting  forth,  that  defendant  intending  to 
defraud  the  King,  and  unjuftly  to  procure  a  payment  to 
be  made  as  to  the  widow  of  an  officer,  did  knowingly 
publilh  a  certain  falfe  and  counterfeit  affidavit,  purporting 
to  have  been  fworn  by  one  Elizabeth  Roe,  before  Thomas 
Engier,  Efq;  a  juftice  of  the  peace,  by  which  means  he 
received  5/.  tis.  Sd,  of  the  paymafter  of  the  King's 
bounty;  and  this  was  laid  as  an  offence  at  Common  law. 
After  verdid  for  the  King,  it  was  moved  in  arreft  of 
judgment,  that  this  not  being  laid  to  be  forged  by  the  de- 
fendant, was  not  an  offence  at  Common  law,  but  he 
ought  to  have  been  indidted  on  33  H.  8.  cap.  i.  as  for  a 
falfe  token.  Scd per  curiam;  Since  Ward's  cafe  this  can 
never  be  doubted.  And  it  has  always  been  held,  that 
the  ftatute  did  not  create  a  new  offence,  but  only  added 
a  further  punifhment  where  the  indidment  is  contra  jor- 
mamjlctuti.  The  5  Eliz.  cap.  14.  reciting  the  forgeries  at 
Common  law,  has  the  word  writings,  in  contradiftindion 
to  deeds :  And  it  is  in  the  eledion  of  the  party,  in  the 
cafe  of  forging  deeds,  to  lay  the  indidmcnt  either  at 
Common  law,  or  upon  the  ftatute.  Judgment  pro  rege, 
Mich.  14.  Geo.  2.  Stran.  1 1 44.  The  King  v.  Obrian. 

Forgery  to  tiie  party's  own  detriment  only,  is  rot  cri- 
minal.    L.  Raym.  530,     i  Salk.  375. 

2.  JFloatJhall  be  deemed  forgery  by  Jialutes,  and  the  pu- 
nijhment  thereof. 

By  the  ftat.  5  Eliz.  cap.  14.  fc£l.  2,  it  is  enafled, 
"  That  if  any  perfon  or  perfons,  upon  his  or  their  own 
head  and  imagination,  or  by  falfe  confpiracy  and  fraud 
with  others,  (hall  wittingly,  fubtilly  and  falfely  forge  or 
make,  or  fubtilly  caufe,  or  wittingly  aflent  to  be  forged 
or  made  any  falfe  deed,  charter  or  writing  fealed,  court- 
roll,  or  the  will  of  any  perfon  or  perfons  in  writing, 
to  the  intent  that  the  eftate  of  freehold  or  inheri- 
tance of  any  perfons,  of,  in,  or  to  any  land,  tene- 
ments or  hereditaments,  freehold  or  copyhold,  or  the 
right,  title  or  intcreft  of  any  perfon  or  perfons,  of, 
in,  or  to  the  fame,  fliall  or  may  be  molefled,  trou- 
bled, defeated,  recovered  or  charged,  or  (hall  pro- 
nounce, publifh  or  ftiew  forth  in  evidence,  any  fuch 
falfe  and  forged  deed,  charter,  writing,  couit-roll,  or 
will  as  true,  knowing  the  fame  to  be  fallc  and  forged,  as 
is  aforefaid,  to  the  intent  above  remembered,  (except  be- 
ing 
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ing  an  attorney,  lawver  or  counfellor,  he  fliall  for  his 
client  plead,  (hew  forth,  or  give  in  evidence  fuch  falfe 
and  forged  deed,  i^'c.  to  the  forging  whereof  he  was  not 
party  or  privy,)  and  fhall  be  thereof  convicted  either  up- 
on aftion,  or  adtioiis  of  forgery  of  falfe  deeds,  to  be 
founded  upon  the  faid  flatute,  at  the  fuit  of  the  party 
grieved  or  otherwife,  according  to  the  order  and  due 
courfe  of  tlie  laws  of  this  realm,  isfc,  he  fhali  pay  unto 
the  party  grieved  his  double  cofts  and  damages,  to  be 
found  and  aflefied  in  that  court  where  fuch  convi(5lion 
fliall  be  ;  and  alfo  (ball  be  fet  upon  the  pillory  in  fome 
open  maricet-town,  or  otlier  open  place,  and  there  have 
both  his  ears  cut  off,  alfo  his  noftrils  flit  and  cut  and 
feared  with  a  hot  iron,  &c.  and  fliall  forfeit  to  the  King 
the  whole  iffues  and  profits  of  his  lands  and  tenements, 
and  lufFc-r  perpetual  imprifonment. 

S»«3.  3.  it  is  enacted,  "  That  if  any  perfon  or  per- 
fo/>s,  upon  his  or  their  own  liead  or  imagination,  or  by 
falfe.  conipiration  or  fraud  had  with  anotiier,  (hall  wit- 
tingly, fubtiliy  and  falfely  forge  or  make,  or  wittingly, 
fubtiily  and  falfely  caufe  or  aflent  to  be  made  and  forged, 
any  falfe  charter,  deed  or  writing,  to  the  intent  that  any 
perfon  at  perfons  lliall  or  may  hjve»  or  claim  any  eftate 
or  iatereilc  for  term  of  years,  of,  in,  or  to  any  manors, 
lands',  ttnerrrenis  or  hereditaments  not  being  copyhold,. 
or  any  annuity  in  fee-fiiii;ile,  fee-tail,  or  for  term  of  life, 
lives  or  years  ;  or  (hall,  as  is  aforefaid,  forge,  make  or 
caufe,  01  afllnt  to  be  made  or  forged  any  obligation,  or 
bill  obligatory,  or  any  acquittance,  rcleafe  or  other  dif- 
chx^ce  of  any  debt,  account,  fuit,  demand,  or  other 
thing  perfonal,  or  (hall  pronounce,  publifh  or  give  in 
evidence,  except,  as  is  before  excepted,  any  fuch  falfe  or 
forged  charter,  deed,  writing,  obligation,  bill  obligatory, 
acquittance,  reteal'e  or  difcharge  as  true,  knowing  the 
fame  to  be  fali'e  and  forged,  and  (ball  be  thereof  convic- 
Kd  by  any  of  the  wars  and  means  aforefaid,  he  (hall  pay 
unco  the  party  grieved  his  double  cofts  and  damages,  to 
be  found  and  aflelfed  in  fuch  court  where  the  faid  convic- 
tion (hail  be  had,  and  (hall  be  alfo  fet  upon  the  pillory  in 
fome  open  market-town,  or  other  open  place,  and  there 
have  one  of  his  ears  cut  off,  and  alfo  fufFcr  imprifoment 
for  one  year,  tfc. 

Sei^.  7,  8.  It  is  further  enadted,  "  That  if  any  per- 
fon or  perfons  being  convifled  or  condemned  of  any  of 
the  ofFsnces  aforefaid,  by  any  the  vva3S  and  means  limi- 
ted, (hall  after  any  fuch  his  or  their  conviction  or  con- 
demna  ion,  eftfoons  commit  or  perpetrate  any  of  the 
feid  oflences  in  form  aforefaid,  that  then  every  fuch  fe- 
cond  offence  (hall  be  adjudged  felony  without  benefit  of 
the  clergv-,  faving  to  all  perfons  other  than  the  faid  of- 
fenders, and  fuch  as  claim  to  their  u{es,  all  rights,  (jfc. 
which  tfiey  (hall  have  to  any  the  hereditaments  of  any 
.fiuG!t  perfon,  fo  as  aforefaid  convicted  or  attainted  at 
any  time  before,  ^c.  faving  alfo  the  dower  of  fuch  of- 
fender's wife,  and  the  rigiit  oi  his  heir. 

Secf.  10.  It  is  enadted,  "  That  all  juftices  of  oyer 
svd  terminer,  and  juftices  of  aflife,  (hall  have  power  to 
inquire  of>  hear  and  determine  the  offences  aforefaid. 

But  it  is  provided,  y;-<;7.  9,  12,  b"  16.  «'  That  this 
7t&,  or  any  ihing  therein  contained,  (hall  not  extend  to 
ariy  oixiinary,  or  his  commiffary,  ^f.  for  putting  their 
fcal  of  office  to  any  wiil  to  be  exhibited  unto  them,  not 
taiowing  the  fame  to  be  falfe  or  forged,  or  for  writing 
of  the  (aid  will,  or  prohibiting  of  the  fame  ;  nor  to  any 
proflor,  &e,  of. any  ecclefialiical  court;  for  the  writing, 
fetting  forth  or '■pleading  of  any  proxy,  made  according 
to  the  Ecclffiaftical  law,  for  the  appearance  of  any  per- 
fon being  cited  to  appear  in  fuch  cou^t ;  nor  to  any 
archdeacon  or  official  for  putting  their  authentick  feal  to 
the  faid  proxy  or  proxies,  nor  to  any  Ecclefiaftical  judge 
for  admitwig  the  fame  ;  nor  to  any  perfon  who  (hall 
pl^ad  or  (hew  forth  any  deed  or  writing  exemplified  un- 
der the  Great  feal  of  Evgland,  or  under  the  feal  of  any 
other  authentick  court  of  this  realn.  ;  nor  to  any  perfon 
who  (hall  caufe  any  feal  of  any  court  to  be  fet  to  any 
fuch  deed,  cliarter  or  writing  inrolled,  not  knowing  the 
fame  to  be  falfe  or  forged. 

In  the  conftru£iion  of  this  ftatute  the  folloing  points 
have  been  holden. 

Vol.   II.  N*'.  79. 
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I.  That  a  falfe  cuftomary  of  a  copyhold  manor  made 
in  parchment,  under  the  feals  of  feveral  tenants  of  the 
manor,  and  containing  in  it  divers  falfe  cuftoms,  appa- 
rently tending  to  the  difherifon  of  the  lord,  and  falfely 
pretending  to  be  its  title,  to  be  fet  forth  by  the  confent 
of  all  the  tenants  and  allowance  of  the  lord,  is  within 
the  firft  branch  of  the  forgery  mentioned  in  the  ftatute, 
as  being  a  fealed  writing  made  to  the  intent  to  moleft 
the  inheritance  of  the  lord.  Dyer  322.  pi.  26.  3  Leon 
1 08.      I  Hawk..  P.  C.  186. 

2.  That  the  forgery  of  a  leafe  for  years,  or  of  a  grant 
of  a  rent- charge  for  years,  in  the  name  of  one  who  is 
feifed  of  a  freehold  or  inheritance,  is  alfo  within  the  faid 
firft  branch  of  the  ftatute,  becaufe  the  faid  branch  is 
penned  in  general  words  extending  to  any  moleftation 
whatfoever  of  fuch  eftate,  without  mentioning  any  eftate 
or  intcreft,  in  the  claim  whereof  fuch  moleftation  fliall 
confift  ;  and  from  this  ground  it  follows,  that  thefe 
words  in  the  fecond  branch  of  forgery  mentioned  in  the 
ftatute,  to  the  intent  that  any  perfon  (hall  claim  any  ef- 
tate or  intereft  for  term  of  years,  isfc.  are  meant  only  of 
fuch  forgeries  which  relate  to  fuch  an  eftate  or  intereft 
in  eje  .before.  3  Inji.  170.  Noy  43,  i  Hcnvi.  P.  C. 
r86. 

3.  That  the  forgery  of  a  will  in  writing  of  one  pof- 
fefled  of  fuch  an  eftate,  mentioning  a  bequeft  thereof  is 
within  the  faid  fecond  branch  of  the  ftatute  as  being  a 
falfe  writing,  made  to  the  intent  that  fume  perfon  mav 
claim  an  eftate  for  years,  notwithftanding  the  faid  branch 
makes  no  exprefs  mention  of  a  will,  as  the  firft  doth. 
Dyer  302.  />/.  43.      i  Hawk.  P.  C.  j86. 

4.  That  ti;e  forgery  of  a  leafe  of  lands  in  Ireland  is 
not  within  either  of  the  branches  of  the  ftatute.  3  Leon. 
170. 

5.  That  the  forging  of  a  deed,  containing  a  gift  of 
mere  perfonal  chattels,  is  alfo  no  way  within  the  ftatute, 
the  words  whereof  to  this  purpofe  are,  "  If  any  perfon 
(hall  forge  any  obligation,  or  bill  obligatory,  or  any  ac- 
quittance, reieafe,  or  other  difcharge  of  any  debt,  ac- 
count, adion,  fuit,  demand,  or  other  thing  perfonal." 
3  Leon.  170.      I  Hawk.  P.  C.  186. 

6.  That  the  forgery  of  a  ftatute  merchant,  or  of  a 
recognizance  in  the  nature  of  a  ftatute  ftaple,  by  ac- 
knowledging them  in  the  name  of  another,  are  within 
the  ftatute  as  being  obligations,  becaufe  they  mufl  have 
the  feal  of  the  party,  by  the  exprefs  words  of  the  ftatute, 
which  appoint  in  what  manner  fuch  ftatute  or  recogni' 
zance  (hall  be  taken  ;  but  that  the  forgery  of  the  ftatute 
ftaple  is  no  way  within  the  ftatute,  becaufe  it  neede'th 
not  the  feal  of  the  party,  but  only  the  feal  of  the  ftaplb 
provided  for  it.  15  //.  7.  15.  a.  2  Rol.  Abr.  i,b(>. 
I  Hawk.  P.  C,  186.  cont.     3  In/i.  171. 

7.  That  he  who  is  truly  informed  by  another  that  a 
deed  is  forged,  is  in  danger  of  the  ftatute,  if  he  after- 
wards publifti  the  fame  to  be  true,  notwithftanding  the 
words  of  the  ftatute  be,  if  any  one  fhall  publifti,  i^t. 
fuch  falfe  and  forged  deed,  ^c.  knowing  the  fame  to  be 
falfe  or  forged.      3  In/i.  171.      i  Hawk.  P.  C.  187. 

8.  That  the  double  damages  to  be  awarded  to  the 
party  grieved  by  a  forged  telcafe  of  any  obligation,  (sc. 
fliall  be  governed  by  the  penalty,  and  not  by  the  true 
debt  appearing  in  the  condition.  3  ////?.  172  i  Hatvi 
P.C.  187. 

9.  That  one  who  hath  been  convi<aed  of  publifliing  a 
forged  deed,  may  become  guilty  of  felony  by  forgins;  an- 
other deed  afterwards,  as  well  as  by  publifhing  any  fuch 
deed,  notwithftanding  the  fecond  offence  be  not  of  the 
very  fame  nature  with  the  firft ;  for  the  words  of  the  adl 
are,  If  any  perfon  being  convi^ed  or  condemned  of  any 
of  the  offences  aforefaid,  l^c.  fliall  after  any  fuch  convic- 
tion or  condemnation  eftfoons  commit  any  of  the  faid 
offences.     3  In/i.  171.      i  Hawk.  P.  G.  187. 

10.  That  notwithftanding  it  be  neccflary  in  every  pro- 
fecution  upon  the  ftatute,  ftridly  to  porfue  the  very  words, 
of  it,  (for  which  caufe  it  hath  been  rcfolved,  that  an 
indiament,  fetting  forth  the  forgery  of  avvriting  indented, 
without  adding  that  it  was  fealed,  is  infufficient  j )  yet 
there  was  no  neceflity.that  the  trarflation  of  the  words  of 
the  ftatute  (hould  be  in  proper  dalTical  Latin,  fo  that  it 

^  *-  were 
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were  intelligible ;  and  upon  this  ground  it  hath  been  ad- 
judged, that  an  indiament  fetting  forth,  that  the  defen- 
dant fuper  caput  fuuni  prcpriiim  did  forge,  b^c.  meaning 
thereby  to  exprefs  that  ht  did  it  out  of  his  own  head,  is 
fafficient.  3  AVA.  356,  367.  37/7/7.369.  i  iT^i.  849. 
2  Kcb.  129.      2  Lev.  221.     I  Fenl.  23,  24.     1  Salk.  376. 

1  Hawk.  P.  C.  187. 

11.  Tliat  upon  an  indiament  of  trefpafs,  forgery, 
and  publication  of  a  deed,  a  verdidt  finding  the  defendant 
guilty  de  tranfgreffione  l^  forger ia  praeliifis,  prout  fuper lui 
in  indiilamento  fupponitur,  is  infufficient,  becaule  thefe 
words  de  tranfgrefftone  prtsdiSl.  include  the  whole  ;  alfo 
perhaps  fuch  a  verdi<9:  may  he  fufficient  for  another  reafon, 
becaufe  the  offence  is  equally  within  the  ftatuie,  and  the 
punifhment  the  very  fame,  whether  the  party  be  guilty 
both  of  the  forgery  and  publication,  or  of  one  of  them  only. 

2  Lev.  Ill,  121.      3^(^.353.      \  Hawk.  P.C.  187. 

12.  That  if  the  conveyance  be  defe£live,  fo  as  not  to 
pafs  the  thing  intended  to  be  conveyed,  yet  it  is  within 
the  a£l ;  as  where  to  an  indiiElment  of  forgery  the  error 
afligned  was  of  a  deed  inrolled,  and  the  acknowledgment 
laid  eleven  months  after  the  inrollmcnt;  and  it  being 
objeiSed,  that  it  being  of  a  bargain  and  fale  it  can  have  no 
force,  nor  be  any  way  binding  to  the  party  without  the 
acknowledgment;  but  the  court  held,  that  admitting  the 
acknowledgment  eilential,  fo  that  the  inrollment  was 
not  good,  unlefs  that  appeared,  (which  they  feemed  to 
deny)  yet  it  was  within  the  ftatute  ;  and  that  tho'  there 
be  a  flaw  in  the  conveyance  forged,  which  counfel  learned 
may  efpy  and  avoid,  yet  the  party  may  be  impeached, 
molefted'  and  troubled  by  fuch  a  deed,  which  makes  it 
within  the  ftaiute.  l  Keb.  707,  742,  803.  The  King  v. 
Ring,  and  Pafcb.  4  Geo.  2.  S.  P.  determined  between 
The  King  and  Crooke.     See  Hoh.  272. 

The  defendant   was  convi£led  on  the  ftatute  5  EUz. 
cat.  14.  for  forging  a  leafe  and  releafc.      And  the  indi£l- 
ment  fets  forth,   that  Garhiit  et  uxor  were  feifed  in  fee  of 
certain  melTuaaes,   lands  and  tenements  called  Jawick  in 
the  pariQi  of  Clackton  in  Effex,  and   that  the  defendant 
forged  a  Icafe  and  releafe  as  from  Garbut  et  ux",   whereby 
they  are  fuppofcd   for  a  valuable  confideration  to  convey 
to  him  "  all  that  park  called  Jawick  Park  in  the  parifli 
of  Clackton  in   EJfex,    containing  eight  miles  in  circum- 
ference, with  all  the  deer,  woods,  Uc.  thereto  belonging." 
After  verditS  pro  rege,  it  was  moved   in  arreft  of  judg- 
ment, that  the  premifles  fuppofed  to  be  conveyed  were  fo 
materially  different  from  thofe  which  were  really  the  eftate 
of  Garbut  et  ux',  which  was  houfes,  lands  and  tenements  ; 
that  it  was  impoffible  this  conveyance  ever  could  moleft 
or  difturb  them  :  if  it  was  a  true  deed  it  could  not  pafs 
their  lands  at  law  for  want  of  a  proper  defcription  ;  and 
tho'   where   lands  are   improperly   defcribed,    a   court   of 
equity  will  oblige  the  vendor  to  convey  them  by  proper 
words;  jet  that    is  only  where  there   is  a  previous  con- 
tra£l  for  a  fale,  and  they  do  it  as  carrying  that  contrail 
into  execution ;    whereas   here   is   no   contra£t,  and   the 
cafe  is  no  more,  than  if  J.  had  been  feifed  of  Blackacre, 
and   B.    had   forged   a   conveyance  of  IVhiteacre,   which 
certainly  would  not  be  within  the  ftatute.     The  court  for 
feveral   terms   inclined   ftrongly  with  the  obje£lion  :    But 
this  term  the  Chief  Juftice  declared  that  they  were  all  of 
opinion  to  over-rule  it  :   the  words  of  the  a6l  are,   "  to 
the  intent  that  the  ftate  of  freehold  or  inheritance  of  any 
perfon  to  any  lands,  fife,  or  the  right  or  title  of,   in  and 
to  the  fame,  fliali  or  may  be  molefted,  troubled,  defeated, 
recovered  or  charged."     By  thjs  it  appears,  that  it  is  not 
ncccflary,  there  fhould   be  a  charge  or  a  poflibility  of  a 
charge;   it   is    fufficient  that  it    be  done  with  intent  to 
moleft  Garbut  and  his  wife  in  the  pofleffion  of  their  lands. 
Accordingly  judgment  was  given   for  the  King,  and  the 
defendant  had  fentence   to  undergo  the  punifhment  ap- 
pointed by  the  adl  for  forging  a  deed,   and  the  fame  was 
executed  upon   him   at   Charing-Crofs.     Eaji.  4  Geo.  2. 
The  King  v.  Japhet  Crooke.      Stran.  901. 

By  the  ftat.  2  G(o.  2.  cap.  25.  reciting,  that  the  laws 
already  in  force  were  not  efFedual  for  preventing  the 
abominab'e  crimes  of  forgery,  it  is  enadled,  "  That  if 
any  perfon,  from  and  after  the  29th  day  of  June  in  the 
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year  of  our  Lord  1729,  fliall  faldy  make,  forge  or  coun- 
terfeit, or  caufe  or  procure  to  be  f.lfly  made,  forged  or 
counterfeited,  or  willingly  a<£t  or  afTift  in  the  falfe  making, 
forging  or  counterfeiting  any  deed,  will,  teflarncnt,  bond, 
writing;  obligatory,  hill  of  exchange,  promifibrv  note  for 
payment  of  money,  indorfement  or  aflignment  of  any  bill 
of  exchange,  or  promifl'ory  note  for  paymejit  of  money, 
acquittance  or  receipt  either  for  money  or  goods,  with  in- 
tention to  defraud  any  perfon,  knowir.g  the  fame  to  be 
falfe,  forged  or  counterfeited  ;  then  every  fuch  perfon 
being  thereof  lawfully  convidled,  according  to  the  due 
courfe  of  law,  {hall  be  deemed  guilty  of  felony,  without 
benefit  of  clergy. 

Provided,  that  no  attainder  for  this  offence  (liall  make 
or  work  any  corruption  of  blood,  lofs  of  dower,  or  dif- 
herifon  of  heirs. 

And  by  the  7  Geo.  2.  reciting  tie  laft  above  mentioned 
ftatute,  and  that  the  fame  doth  not  extend  to  the  forging 
of  any  acceptance  of  bills  of  exchange,  it  is  enafled, 
"That  if  any  perfon  from  and  after  the  24thofyttn^  i734> 
(hall  falfly  make,  alter,  forge  or  counterfeit,  or  caufe  or 
procure  to  be  falfly  made,  altered,  forged  or  counterfeited, 
or  willingly  a£f  or  affift  in  the  falfe  making,  altering, 
forging  or  counterfeiting  any  acceptance  of  any  bill  of 
exchange,  or  the  number  or  principal  fum  of  any  ac- 
countable receipt  for  any  note,  bill,  or  other  fecurity  for 
payment  of  money  or  delivery  of  goods,  with  intention 
to  defraud  any  perfon  whatfoever,  or  ftiall  utter  or  publiQi 
as  true,  any  falfe,  forged  or  counterfeited  acceptance  of 
any  bill  of  exchange,  or  accountable  receipt  for  any  note, 
bill,  or  other  fecurity  for  payment  of  money  or  delivery 
of  goods,  with  intention  to  defraud  any  perlon,  knowing 
the  fame  to  be  falfe,  altered,  forged  or  counterfeited; 
then  every  fuch  perfon  being  thereof  lawfully  convidled, 
according  to  the  due  courfe  of  law,  fhall  be  deemed  guilty 
of  felony,  and  thai!  fuffer  death  as  a  felon,  without  be- 
nefit of  clergy. 

By  ftat.  7  Ann.  cap.  20.  Any  perfon  forging  or  coun- 
terfeiting any  entry  of  the  acknowledgment  of  any  me- 
morial, certificate  or  indorfement,  as  is  therein  mentioned 
or  directed  to  be  regiftred,  and  be  thereof  lawfully  con- 
vi£led,  fuch  perfon  ftiall  incur,  and  be  liable  to  fuch  pains 
and  penalties  as  are  impofed  upon  perfons  for  forging  and 
publiftiing  of  falfe  deeds,  i^c.  by  5  Elix.  c.  14. 

By  8  Geo.  I.  cap.  22.  feit.  i.  Forging  authorities,  &c. 
to  transfer  ftock,  or  receive  dividends,  &'c.  and  perfon- 
ating;  proprietors,  is  made  felony  without  clergy. 

Stat.  9  Geo.  I.  cap.  12.  fe^.  4.  enatSts,  that  if  any 
perfon  after  the  fecond  of  j^pril  1723.  fliail  forge  or 
counterfeir,  or  procure  to  be  forg'd,  &c.  or  knowingly 
a(St  or  aflift  in  the  forg  ng,  isfc.  any  order  made  forth  in 
puifuance  of  the  adts  of  6  Geo.  1.  cap.  1 1,  and  8  Gi9.  i. 
cap.  20.  or  of  this  adt,  or  any  aflignment  of  fuch  order, 
or  of  the  annuities  payable  thereon,  or  any  receipt  or  dif- 
charge  to  the  Excliequer,  for  the  annuity  due  on  fuch 
ftanding  order,  or  any  letter  of  attorney,  or  other  au- 
thority, to  transfer,  affign,  isfc.  any  fuch  order,  or  to 
receive  the  annuities  due  thereon,  or  ftiall  counterfeit  any 
name  of  the  proprietor  of  fuch  order,  in  any  aflignment, 
receipt,  letter  of  attorney,  isfc.  or  Ihall  fraudulently  de- 
mand to  receive  any  fuch  annuity,  by  viitue  of  fuch 
forged  receipt,  i^c.  or  fliall  falfly  and  deceitfully  perfonatc 
any  true  proprietor  of  any  the  faid  orders,  thereby  af- 
figning  or  endeavouring  to  afllgn  any  fuch  order,  or  re- 
ceiving or  endeavouring  to  receive  the  money  of  fuch  pro- 
prietor, as  if  fuc!)  offender  were  the  lawful  owner  thereof; 
in  every  fuch  cafe,  every  fuch  perfon  (being  convided 
thereof  in  due  form  of  law)  ftiall  be  adjudged  guilty  of 
felony  without  benefit  of  clergy, 

Stat.  12  Geo.  I.  cap.  29.  fo?.  4.  ena£ls.  That  perfon» 
convidled  of  forgery,  (3'c.  praftifing  as  attornies,  Ofc,  of- 
fending agaiiift  tlie  a£t  for  preventing  frivolous  and  vexa- 
tious arrefts,  ftiall  be  tranfported  for  feven  years. 

Stat.  4  Geo.  2.  cap.  i8.  fe£f.  i,  enadts,  That  any 
perfon  forging  or  counterfeiting  any  pafs  for  any  fliip, 
commonly  called  a  Mediterranean  pafs,  or  who  fliall  alter 
or  erafe  any  pafs,  made  out  by  the  commiflioners  for 
executing  the  ofEce  of  Lord  High  Admiral ;  or  fliall  pub- 

liih 
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lifli  as  (rue,  any  forged,  alterecl,  or  erafed  pafs,  knowing 
the  fame  to  be  forged,  &c.  fliall  be  guilty  of  felony  wiih- 
out  benefit  of  clergy.     See  JfClOll}'. 

3.  Pleadings. 

In  an  indiftment  for  forgery  at  Common  law,  though 
it  is  not  fhewn  that  the  party  was  prejudiced,  yet  the  in- 
diriment  is  good.  Contra  in  an  aiJlion  o{  forger  des  faux 
faits.  Therefore  where  the  indictment  was  for  forgery 
of  a  fjrrenJer  of  the  ijiids  of  f .  S.  and  it  was  not  fhewn 
in  the  indidment,  tljat  J.  S.  had  any  lands;  yet  Ho/t 
Chief  Juftice,  at  Bury  Summer  aflizes  12  /^/7/.  3.  upon 
motion  in  arreit  of  jodgment  held  it  good  ;  and  judgment 
was  given  againft  the  defendant,  being  an  attorney,  that 
he  fliouid  ftand  in  the  pillory.  Another  exception  was, 
that  the  indidlment  wzs,  quod  fal/o  confecit  falfum  fcriptum, 
which  is  repugnant;  yet  held  good.     Ld.  Raym.  lYj. 

In  the  iiidiiflment  it  was  laid,  that  the  defendant  falfo 
f$  ma/itiofe,  bfc.  quoddam  fcriptum  obligatorium  fabrkavit 
y  contrafecit.  Exception  was  taken,  that  the  crime 
charged  was  forging  falfely,  whereas  it  could  be  no  crime, 
if  it  was  not  truly  forged  ;  per  Holt  Ch.  J.  The  falfo  fa- 
bricavit  is  as  much  as  to  fay,  that  he,  being  a  falle  and 
aialicious  man,  did  forge,  and  not  that  the  forgery  was  a 
true  forgery,  but  the  thing  forged  was  not  true  but  falfe; 
and  judgment  accordingly.  7  Mod.  150,  151.  Hill, 
I  Ann.   The  ^tcen  v.  King. 

Indidlment  was  for  forging  a  cocket  for  fiwe  packs  of 
linen  cloth;  and  it  was  moved  in  arreft  of  judgment, 
for  that  it  was  uncertain;  but  it  was  held  well  enough; 
and  per  Holt,  It  fuffices  that  the  things  which  it  contains 
be  certain  enoQgh,  and  if  new  a£t;on  be  brought,  dtfen- 
dant  (hall  fay,  that  a  former  adlion  was  bright  for  the 
fame  by  the  name  of  (o  many  bundle?,  (Jc.  and  the 
Queen  had  j  Jilginent.     6  Mod.  87.   AJich.   1  Ann. 

Indidlment  for  forging  a  deed  of  afligiiment  of  a  leafe 
iigned  with  the  mark  of  one  Godard,  cujus  tenor  fequitur ; 
but  fets  not  down  the  mark  as  in  the  affi^naient  ;  and 
this  was  objedled,  for  without  that  it  could  not  be  a  for- 
gery.     Sed  non  allocatur.      l  Salk.  342.   Pafch.   2  Ann, 

The  defendant  was  convi(Sted  on  an  indidment,  for 
that  y^.  and  his  wife  being  feifed  of  lands,  iffr.  known  by 
the  name  of  'Jaytuick,  the  defendant  forged  a  conveyance 
from  them  of  Jaywick-Park,  with  intent  to  moleft  and 
difturb  the  feilin  and  enjoyment,  i:!c.  and  for  this  va- 
riance it  was  moved  in  arreft  of  judgment,  there  being 
no  averment,  that  faywick  v.  as  known  by  the  name  of 
faywick-Park,  or  was  parcel  thereof,  or  that  A.  and  his 
wife  were  feifed  thereof,  or  that  there  was  a  previous 
treaty  concerning  Joywick,  and  that  in  confcquence 
thereof,  a  conveyance  was  of  Jaywick-Park  ;  an  aver- 
ment of  any  of  which,  it  was  held,  would  have  been 
material  ;  but  as  there  was  a  forgery,  and  an  intent  to 
moleft  the  owners  of  Jayvaick  fully  laid  in  the  indict- 
ment, and  found  by  the  jury,  'twaa  adjudged  by  the 
whole  court  to  be  within  the  ftatute.  Pafch.  2  Geo.  2. 
B.  R.   Gibb.  57.  and  261.   Pafch.  4  Geo.  2. 

An  information  was  brought  againft  three  for  forging, 
and  malicioufly  confpiring  and  contriving  an  entry  of  a 
marriage  in  the  regiller-book,  between  Sir  R.  Dudley  and 
Fra,  Vavafor,  to  the  impeachment  of  the  dower  of  the 
true  wife  of  Sir  R.  Dudley,  and  to  deprive  his  daughters 
of  their  inheritance;  one  only  of  the  defendants  was 
found  guilty.  It  was  objedted  in  arreft  of  judgment,  that 
as  two  were  acquitted,  the  other  could  not  be  alone 
guilty  of  the  confpiracy;  but  it  was  anfwered,  that  the 
indidlment  was  good  without  the  confpiracy,  which  was 
only  an  inducement  thereto,  and  not  the  ground  of  the 
indiiEtment.  Judgment  was  given  againft  the  defendant. 
Pafch.  1658.  B.R.  2  Sid.  -J  I. 

The  ftatute  requires  it  to  be  a  deed  fealed,  and  here  it 
was  only  fcriptum  ;  fed  non  allocatur ;  for  when  the  deed 
is  recited,  'tis  concluded  with  dat.  &  figillat.  fuch  a  dav 
and  year,  tho'  before  it  is  onlv  faid  quoddam  fcriptum'; 
the  judgment  was  affirmed.  Pafch.  30  Car.  2.  B.  R. 
2  Show.  5. 

Error  was  afligned,  for  that  the  indiftment  had  not 
in  it  vi  isf  arrnis,   and  that  the  indidtment  is  not  for 
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nonfeafance,  but  for  misfeafance  ;  and  Jones  J.  held,  that 
this  was  cured  by  the  exptefs  words  of  the  ftatute  37  //. 
8.  cap.  8.  and  cited  Cro.  J.  Han's  cafe,  fo  refolved, 
B  Jt  Tiuifden  and  IFyndham  J.  totis  viribus  contra,  and  to 
this  Rainsford  Ch.  J.  inclined  ;  but  as  to  this  curia  ad- 
vifare  vult.  But  afterwards,  on  reading  the  ftatute,  it 
was  agreed  by  ail,  that  the  want  of  vi  (J  armis  was  cu- 
red. Another  error  was,  that  the  indidtment  lays,  that 
he  forged  it  fuper  caput  fuwn  proprium,  where  it  ought  to 
be  ex  imaginatione  fua  propria,  or  ex  capite  Juo  propria  ; 
lor  as  it  is,  it  m.  ft  be  intended  that  the  writing  was  up- 
on his  head,  and  this  mi^ht  be  by  another  ;  but  this  was 
a  literal  tranflatlon  of  the  words  of  the  ftatute,  and 
therefore  by  all  held  well  enough,  though  it  be  not  fo 
elegant  a  tranflation  as  might  be.  2  Lev.  221.  Pafch. 
30  Car.  2. 

Information  fet  forth,  that  the  defendant  did  forge 
quoddam  fcriptum  continens  in  fe  fcriptum  obligatorium  per 
quod  quidt-m  fcriptum  obligatorium  A.  obligatus  fuit  pres- 
dia.  defendtnii  m  40  libris,  i^c.  the  defenon-u  was 
found  guilty,  and  exception  was  taken,  that  the  fadt  al- 
ledged  was  a  contradidtion  ot  itfeif ;  for  how  could  A.  be 
bound  when  the  obligation  was  forged?  And  alfo,  that  it 
did  not  fet  forth  what  that  fcriptum  obligatorium  was, 
■^^  hether  it  was  Jcriptum  fsgillatum  or  not.?  Per  cur. 
The  defendant  is  found  guilty  of  the  foiginw  of  a  wri- 
ting, in  which  was  contained  quoddam  fcriptum  obligato- 
rium, and  that  may  be  a  true  bond.  Judgment  was  ar- 
retted.     3  Mod.  104.   Pafch.  2  Jac.  2. 

The  indidtment  wa?,  that  the  defendant  fabrlcavit  feu 
fabricari  caufavit  a  bill  of  loading,  and  it  was  held  naui;ht 
upon  demurrer  ;  for  an  indidtment  ouoht  to  be  certain 
and  politive.      i  Salk.  242.  Mich.  7  IFill.  3. 

Indidtment  was  for  forging  quoddam  fcriptum  obligato- 
rium of  J.  S.  It  was  objeaed,  that  it  ftiould  he  fcriptum, 
purporting  a  writing  cbligatory  of  ;/.  S.  fed  non  alloca- 
tur; for  the  5  Eliz.  14.  mentions  falfe  deeds  as  well  as 
falfe  writings,  i  Salk.  342.  Hill.  1  Anne  B.  R.  See 
12  Vin.  Abr.   tit.   Forgery. 

i^O^gia,   A  forge.     Coivell,  edit.    1727. 

i^Olljcrisa,  a  herdland,  a  hadland,  a  foreland  or  head- 
land.     Cowell,  edit.    1 727. 

i^O^inferitg,  Outward,  or  on  the  outfide.  Ken. 
Glojf. 

i?0?tnfcrttm  mancrmm,  The  manor,  ot  that  part 
of  it  which  lies  without  the  bars  or  town,  and  not  in- 
cluded within  the  liberties  of  it.  Summa  reddituum  ajjifo- 
ritm  de  manerio  forinfeco  Banbury  cum  mclindinis  foiinfe- 
cis.      Paroch.  Antiq.  pag.  351. 

irO?infcriim  fcrJjittUm,  The  payment  of  aid,  fcu- 
tage,  and  other  extraordinary  burdens  of  military  kt- 
vice ;  oppofed  \.o  intrsnfecum  fervitium,  which  was  the 
common  and  ordinary  duties  within  the  lord's  court  and 
local  liberties.     See  Kennel's  Ghjfary. 

i'OjtSliamUtUjS,  i.e.  Baniftied.  Expulfus  a  Scotia,  foris- 
hd.r\nnMs  ab  Anglia,  tsfc.     Alat.  Parif.   An.  1245. 

ifCJtfraptltm,  Where  a  man  by  force,  or  othewife, 
exacts  what  is  not  due.      Cowell,  edit.  1727. 

i^^O^isfamiltart.  A  fon  is  properly  faid  ferlsfamiliari, 
when  he  accepts  of  his  father's  part  of  his  lands,  and  is 
contented  with  it  in  the  life-time  of  the  father,  fo  that 
he  cannot  claim  any  more.      Cowell,  edit.   1727. 

i^OjlauDttm,  Land  extending  further,  or  lying  before 
the  reft;  a  promontory.  £t  de  duobus  forlandis  .»»/.  de- 
narios,  fc.  de  forlando  Johannis  Wauker,  quod  jacet  ante 
terram  ecclefia,  viii.  denarios.  Mon.  Angl.  2  par.  foj. 
332.  Camden  expounds  Cantium  promontorium,  the  fore- 
land of  Kent. 

ifO?Iet4anD,  Was  fuch  land  in  the  bifhoprick  of 
Hereford,  as  was  gianted  or  leafed  dum  epifcopus  in  epif- 
copatu  Jleterit,  that  the  fucceffor  might  have  it  for  his 
prefent  income  :  But  now  that  cuftom  is  difufed,  and 
the  fame  land  granted  as  others,  by  leafe,  yet  ftill  retains 
the   I  ame.      Butterf eld's  Survey,  f.  ^b. 

^O^m,  Is  required  in  law  proceedings,  ctherwife  the 
law  would  be  no  art ;  but  it  oucht  not  to  be  ufed  to  en- 
fnare  or  intrap.  Hob.  232.  Matters  of  form  in  pleas 
tnat  go  to  the  adtion,  may  be  taken  advantage  of  and 
helped  on  a  general  demurrer.     Ld.  Raym.  1015. 
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iFo^ma  paitpetiiS,  or  3in  fo^ma  pattveris,  Is  when 

any  perfon  has  caufe  of  fuit,  and  is  (o  poor  that  he  can- 
not difpend  the  ufual  charges  of  fuing  at  law,  or  in  equi- 
ty. In  this  cafe  upon  his  making  oath  that  he  is  not 
worth  5/.  his  debts  being  paid,  and  bringing  a  certifi 
cate  from  fome  lawyer,  that  he  has  juft  caufe  of  fuit, 
the  judge  admits  him  to  fue  in  forma  pauperis,  that  is, 
without  paying  fees  to  counfellor,  attornies,  or  cleik. 
And  this  had  beginning  from  the  flat.  11  //.  7.  cap. 
12.  Such  plaintiffs  to  pay  no  cofls,  but  to  be  puniflu-d 
at  the  difcretion  of  the  judge,  23  Hen.  8.  c.  15.  feii. 
2.  Where  one  may  defend  an  information  relating  to 
the   cuftoms   in  forma  pauperis,   2  Geo.  2.  c.  28.  fe£i.   I. 

See  |]3auper. 

^O^tnCDOlt,  (Breve  de  forma  dmationis)  Is  a  real  ac- 
tion which  lies  for  the  iffue  in  tail  after  the  death  of  the 
anceftor,  or  for  him  in  remainder  or  reverfion  after  the 
eftate-tail  determined,  and  is  called  formedon,  becaufe  the 
writ  comprehends  the  form  of  the  gift.  Co.  Lit.  326. 
*,  527.  Booth  139.  The  proceedings  in  this  adion, 
as  in  all  other  real  aflions,  being  dilatory  and  expenfive, 
it  is  now  feldom  brought ;  but  as  it  is  a  proper  remedy 
in  many  cafes,  and  ftill  in  ufe,  it  is  thought  proper  to 
confider  it  under  the  following  heads. 

1.  Of  the  fever al  writs  of  formedon,  w'z.  formedon 
in  defcender,  formedon  in  remainder,  and  formedon  in 
reverter  ;  and  of  what  things  a  formedon  will  lie. 

2.  How  the  demandant  mujl  fet  forth  his  title ;  and  of 
the  tenant's  plea  in  abatement  or  bar. 

I.  Of  the  feveral  writs  of  formedon,  viz.  formedon 
in  defcender,  formedon  in  remainder,  and  formedon  in 
reverter ;  and  of  what  things  a  formedon  will  lie, 

Formedon  in  the  defcender  is  an  a<5ion  ancejlrel  droitu- 
rel,  which  lies  for  the  ifTue  in  tail,  upon  a  violation  of 
the  right  which  defcends  to  him  from  his  anceftor,  ac- 
cording to  the  form  of  the  gift,  and  is  in  the  nature  of 
a  writ  of  right,  being  the  higheft  writ  that  an  ifTue  in 
tail  can  have.    2  /«/?.  291.     Plow.  235.     F.  N.  B.  471. 

Lit.  fea.  595. 

This  writ  lay  not  at  Common  law,  but  was  given  by 
Wefim.  2.  cap,  i.  the  form  of  which  is  fet  forth  in  the 
ftatute  ;  foratCommon  law  all  eftates-tail  were  fee-fimple 
conditional,  and  the  donee,  by  having  of  iflue,  might 
have  aliened  the  eftate,  or  forfeited  it,  in  which  cafes  the 
ilTue  had  no  remedy  ;  but  when  by  the  ftatute,  called 
the  ftatute  de  donis  conditionalibus,  the  donee  was  depri- 
ved of  this  power,  it  was  alfo  neceflary  that  the  ifTue 
fhould  have  a  remedy  againfl  the  alienation  or  difconti- 
nuance  of  his  anceftor,  and  therefore  the  formedon  in 
defcender  was  given.  Co.  Lit,  21,  326.  b,  F.  N.  B. 
471.  I  And.  73.  Plow.  "2-29 •  ^-  ^C'a.  40.  Moor 
155.      I  Vent.  299. 

And  therefore  fince  this  ftatute,  upon  every  gift  in  tail 
of  lands  or  tenements,  if  the  anceftor  doth  alien  the  lands 
or  tenements,  or  be  difTeifTed  or  deforced  thereof  and  dieth, 
he  who  is  heir  unto  the  lands,  by  the  force  of  the  gift, 
{hall  have  his  formedon  in  defender  againft  him  v/ho  is 
tenant  of  the  lands  or  tenements,  or  pernor  of  the  pro- 
fits of  the  fame.     F.  N.  B.  171. 

So  if  tenant  in  tail  hath  ifTue  two  daughters,  and  one 
of-  them  hath  ifTue  a  fon,  and  dies,  and  the  tenant  in 
tail  dieth,  and  a  ftranger  abates,  the  furviving  daughter 
and  fon  (hall  have  a  formedon  in  defcender.  F.  N.  B. 
478. 

So  if  a  man  give  lands  unto  a  woman,  and  unto  the 
heirs  which  he  himfelf  fhall  beget  on  the  body  of  the  faid 
woman,  and  they  have  iflue  between  them  two  daughters, 
and  one  of  them  hath  ifTue  a  daughter,  and  dies ;  and 
after  the  donor  and  donee  die  ;  the  aunt  and  niece  (hall 
join  in  a  formedon.     F.  N,  B.  474. 

If  tenant  in  tail  hath  ifTue  two  fons,  and  dies,  and 
the  eldeft  fon  enters,  and  hath  ifTue,  and  dies,  and  the 
ifliue  enters,  and  dies  without  ifilie,  the  youngeft  fon  of 
tenant  in  tail  fhall  have  his  formedon  in  defcender. 
F.  N.  B.  474. 
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1  If  tenant  in  tail  hath  feveral  daughters,  and  after  hla 
death  they  eriter  and  make  partition,  if  one  of  the  daugh- 
ters after  difcontinucs,  and  dies  leaving  ifTue,  fuch  ifTue 
may  have  a  formedon  in  defcender.  F.  N.  B.  476.  See 
tit.  Coparceners. 

So  if  two  coparceners  be  tenants  in  tail  by  defcent  from 
their  father  or  mother,  and  afterwards'  they  make  par- 
tition, and  one  coparcener  hath  IfTue  and  dies,  and  the 
other  coparcener  dies  without  ifTue,  the  iflue  fhall  have  a 
formedon  in  defcender  for  the  whole  land.  Fitz,  N.  B. 
4]b,  480. 

So  if  lands  in  gavelkind  be  intailed,  and  defcend  to 
many  brethren  as  heirs  to  their  father,  and  they  make 
partition  betwixt  them  of  the  lands,  and  afterwards  one 
aliens  his  part  and  dies,  his  heir  fhall  have  a  formedon  of 
that  which  they  had  in  parts.      F.  N.  B.  476. 

If  lands  be  given  to  two  men,  and  to  the  heirs  of  the 
body  of  one  of  them,  and  he  who  hath  the  inheritance, 
marries,  and  dies  leavir.g  ilTue,  fuch  ifTue  may,  after  the 
deaih  of  him  who  hatii  the  freehold,  bring  a  formedon  in 
defcender  againft  a  ftranger  who  abates,  and  allege  the 
explees  in  his  father;  for  to  fuch  an  intent  the  eftate- 
tail  was  executed  in  the  donee  ;  but  in  this  cafe,  it  feems, 
that  the  wife  of  the  donee  who  bad  the  inheritance  in  him 
(hall  not  be  endowed,  becaufe  the  eftate-tail  was  not 
executed   to  all   purpofes  in  the  hufband.      Perk.   feSt^ 

534-  .     ^ 

If  tenant  in  tail  difcontinue  m  fee,  and  dies,  and  the 
difcontinuee  makes  a  leafc  for  life,  and  grants  the  re- 
verfion to  the  iflue,  he  fhall  not  have  a  formedon  againft 
the  tenant  for  life,  for  by  his  formedon  he  muft  recover 
an  eftate  of  inheritance,  which  the  tenant  hath  not  in 
him,     Co.  Lit.  297.  b. 

If  in  a  formedon  in  defcender  the  demandant  is  barred 
by  verdift  or  on  demurrer,  yet  his  ifTue  in  tail  fhall  have 
a  new  formedon  on  the  conftru<Etion  of  the  ftatute 
Wejlm.  2.  So  if  he  be  barred  of  a  writ  of  error  by  a  rcleafe 
of  errors  by  his  anceftor,  yet  he  fhall  have  a  new  writ  of 
error  ;  for  he  does  not  claim  altogether  as  heir,  but  per 
formam  doni ;  and  by  the  ftatute  he  (hall  not  be  barred  by 
the  faint  or  falfe  pleading  of  his  anceftor  fo  long  as  the 
right  of  intail  remains.     6  Co.  7.  b. 

The  writ  of  formedon  in  remainder  lies  where  a  gift  is 
made  in  tail  or  for  life,  remainder  in  tail  or  in  fee,  and 
the  tenant  in  tail  or  for  life  aliens,  or  is  difleifed,  and 
dieth  without  ifTue,  he  in  remainder,  or  his  reprefcnta- 
tive,  may  bring  their  formedon  in  remainder.  Lit.  felt; 
597.     /-iiV.^.  483. 

This  writ,  as  it  lies  for  him  in  remainder  after  an 
eftate-tail,  is  grounded  upon  the  equity  of  the  ftatute  de 
donis;  for  a  formedon  in  remainder  did  not  lie  upon  an 
eftate  at  Common  law,  becaufe  it  was  a  fee-fimple  con- 
ditional, whereupon  no  remainder  could  be  limited^  be- 
caufe of  the  danger  of  a  perpetuity,  which  was  always 
againft   the   policy   of  our  law.      2  Inf.  336.      Booth 

But  it  feems,  that  by  the  better  opinion,  a.  formedon  in 
remainder  lay  after  an  eftate  for  life;  for  this  was  an  in- 
tereft  well  known  long  before  the  ftatute  de  dents;  yet 
others  doubt  hereof  and  think,  that  in  this  cafe  it  was 
given  by  the  ftatute  of  IViJlm.  2.  cap.  24.  made  in  the 
fame  year,  by  which  it  is  provided.  That  whenfoever 
from  henceforth  it  fhall  happen  in  the  Chancery,  that  in  one 
cafe  a  writ  is  found,  and  in  like  cafe  falling  under  like  law, 
and  requiring  like  remedy,  is  found  none,  the  clerks  of  th* 
Chancery  fhall  agree  in  making  the  writ.  On  which  words 
it  is  clearly  agreed  the  writ  of  entry  in  confimili  cofu  is 
grounded,  which  is  a  proper  writ  for  him  in  reverfion  or 
remainder  after  an  eftate  for  life.     F.  N.  B.  484.     Booth 

If  lands  be  given  to  A.  for  life,  and  the  reverfion  is 
afterwards  granted  to  B.  in  tail,  and  after  the  death  of 
A.  a  ftranger  abates,  B.  ftiall  hzve  a  formedon  in  remainder 
and  not  in  the  reverter.      F.  N.  B.  484.     D^er  125. 

If  lands  be  given  to  the  father  and  fon,  and  to  the 
heirs  of  their  two  bodies  begotieo,  remainder  over  in  fee, 
and  the  father  dies  leavir.g  only  one  fon,  who  afterwards 
dies  without  ifTue,  and  a  ftranger  abates,  or  the  eftate 
had  been  difcominued,  he  in  temainder  may  have  one 

formidon. 
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formedon,   and    need    not   bring    feveral   writs.      Dyer 

'43-  5- 
If  a  remainder  be  once  executed,  that  is  to  fay,  if  the 

remainder- man  be  once  feifed  of  the  eftate-tail  in  poflef- 
hon,  and  the  right  defcends  to  his  heir,  the  heir  (hall 
not  have  a  formedon  in  remainder,  but  in  the  defcender  ; 
as  if  A.  gives  lands  to  B.  in  tail,  remainder  to  C.  in 
tail,  B.  dies  without  iffue,  C.  enters  and  aliens  in  fee  ; 
and  has  iffue  D.  D.  (hall  not  have  a  formedon  in  remain- 
der, becaufe  C.  his  father  was  feifed,  and  the  right  de- 
fcenJed  to  him,  but  he  (hall  have  tiie  general  writ  of 
formedon  in  defcender.  F.  N.  B.  486,  487.  8  Co,  89. 
Booth  152. 

The  writ  g{  formedon  in  reverter  lies  where  the  donee 
in  tail  or  his  iffue,  and  a  ftranger  abates,  or  they  who 
were  feifed  by  force  of  the  intail  difcontinue  the  fame  ;  in 
either  of  thefe  cafes,  the  donor  or  his  heirs  may  have  a 
formedon  in  reverter.  Lit.  Sed.  596.  F.  N.  B.  487. 
vide  Dyer  199.   pi.  55. 

This  writ  lay  at  Common  law  ;  for  though  at  Com- 
mon law  the  eftate-tail  was  a  fee-fimple  conditional,  fo 
that  by  having  of  iffue,  the  donee  by  alienation,  i^c. 
might  have  barred  the  poffibility  of  the  donor's  right  of 
reverter,  yet  the  having  of  children  was  in  the  nature  of 
a  condition  precedent ;  and  therefore  if  the  donee  never 
had  a  child,  the  donor  might  bring  his  formedon  in  rever- 
ter, and  recover  againft  any  alienation  or  difpofition  of 
the  donee.     2  /«/?.  336.     Plowd.  235. 

It  feems  that  all  fuch  inheritances,  as  may  be  intailed, 
may  be  recovereed  in  a  formedon,  and  that  therefore  it 
lies  not  only  of  lands,  but  alfo  of  rents,  commons,  ef- 
tovers,  or  other  profits  arifmg  from  lands.     Co.  Lit.  20. 

But  no  formedon  will  lie  for  things  merely  perfonal, 
which  only  charge  the  perfon,  and  neither  iffue  out  of 
land,  nor  relate  to  it,  and  therefore  can't  be  demanded 
as  a  tenement  in  a  pracipe ;  as  if  A.  grants  to  B.  and 
the  heirs  of  his  body,  to  be  mafter  of  his  hawks,  or 
keeper  of  his  hounds,  with  a  fee  or  falary  annexed  to  it, 
the  iffue  of  B.  can't  have  a  formedon  thereof,  i  Rol. 
Abr.  837.     Plow.  2. 

If  there  be  a  cuftom  in  a  manor,  that  copyholds  may 
be  intailed,  which  co-operating  with  the  ftatute  de  donis 
is  allowed  to  be  good,  the  iffue  in  tail  may  have  a  forme- 
don of  fuch  lands.     Co.  Lit.  60. 

2.  How  the  demandant  mufi  fet  forth  his  title;  and  of 
the  tenant's  plea  in  abatement  or  bar. 

The  demandant  in  a  formedon  in  the  defcender  muff 
make  himfelf  heir  to  him  who  was  laft  feifed  by  force  of 
the  intail,  but  he  need  not  mention  an  anceftor  who  hap- 
pened to  be  inheritable,  but  was  never  adtually  feifed  by 
force  of  the  intail ;  as  if  there  be  grandfather,  father  and 
fon,  and  the  father  dies  in  the  life-time  of  the  grand- 
father, the  fon  may  bring  his  formedon  without  alledging 
any  right  in  the  father.  So  if  the  donee  in  tail  has  two 
fons,  and  the  eldeft:  dies  in  his  life-time,  the  fecond  may, 
after  the  death  of  his  father,  bring  his  formedon  without 
taking  notice  of  the  eldeft  fon.  Reg.  243.  8  Co.  87. 
Dyer  216.  pi.  56.     F.  N.  B.  477.     Hetl.  78. 

So  where  in  a  formedon  in  defcender  the  demandant  fet 
forth,  that  the  right  defcended  to  him  as  brother  and  heir 
of  the  donee,  without  alledging  that  the  donee  died 
without  iffue  ;  and  it  was  held  good  ;  for  he  could  not 
be  heir  to  his  brother,  unlefs  the  brother  had  died  without 
iffue.     1  Mod.  2ig.     2  Mod.  94.  S.  C. 

In  a  formedon  in  reverter,  the  demandant  need  not  in 
his  writ  or  count  alledge,  that  all  the  iffue  inheritable  are 
dead ;  but  it  is  fufficient  for  him  to  fay,  that  the  donee 
is  dead  without  iffue,  and  that  after  his  death  it  ought  to 
revert  to  him,  for  he  is  a  ftranger  to  the  pedigree,  and 
therefore  not  obliged  to  make  it  out.  Dyer  216.  pi.  56. 
Booth  155.      Dyer  14.  pi.  75.  19.  pi  90. 

So  in  z  formedon  in  remainder,  the  demandant  need  not 
alledge  that  all  the  parties  are  dead,  for  he  is  equally  a 
ftranger,  as  in  the  precedent  cafe  ;  and  it  is  fufficient  for 
him  to  (hew,  that  he  who  laft  inherited  by  force  of  the 
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intail  is  dead  without  iffue.  Booth  155.  3  Lev-  2)8^ 
I  Leon.  286.     I  Brownl.  155. 

So  in  a  formedon  in  remainder  upon  an  eftate-fail  li- 
mited to  P.  and  K.  the  remainder  to  F.  in  fee,  y  qua 
pojl  mortem  P.  and  K.  to  T.  fon  and  heir  of  F.  ought 
to  remain  ;  and  the  writ  was  adjudged  good  without  lay- 
ing exprefsly  the  death  of  F.  though  it  was  urged  that 
the  form  of  the  Regifter  was  fo,  becaufe  the  laying  of 
T.  to  be  heir  of  F.  doth  import  as  much.     Hob.  51. 

But  in  a  formedon  in  remainder,  it  is  not  fufficient  for 
the  demandant  to  alledge,  that  the  iffue  in  tail  is  dead 
without  iffue,  without  faying  that  the  tenant  in  tail  is 
alfo  dead  without  iffue,  for  he  in  remainder  can  have  no 
title  unlefs  the  eftate-tail  be  fpent ;  and  it  is  not  implied, 
that  becaufe  the  Iffue  is  dead  without  iffue,  that  therefore 
the  tenant  in  tail  is,  for  he  may  have  other  fons  befides 
his  eldeft.      5  Mod.  17.     Per  Holt  Ch.  J. 

Alfo  if  there  be  tenant  in  tail  who  hath  three  fons, 
and  the  fecond  levies  a  fine  in  the  life-time  of  his  father, 
and  the  land  defcends  to  the  eldeft,  in  whofe  life-time  the 
fecond  fon  dies,  although  the  youngeft  fon  may,  on  the 
death  of  the  eldeft,  bring  his  formedon  in  defcender,  and 
lay  down  the  intail,  and  then  bring  it  to  his  eldeft  bro- 
ther that  was  laft  feifed,  and  make  himfelf  immediate 
heir  unto  h'm  without  mention  of  the  fecond  brother  ; 
yet  if  the  fecond  fon  furvived  the  elder,  the  tenant  in 
the  formedon  may  plead  the  fine  of  the  middle  brother, 
and  that  he  or  his  iffue  did  furvive,  l^c.  and  this  will 
be  a  good  bar.     Hob.  333. 

In  a  formedon  in  defcender  by  huftjand  and  wife  in 
right  of  the  wife,  the  defcent  muft  be  made  in  the  writ 
to  the  wife  alone,  for  the  defcent  followeth  the  bloody 
and  to  that  the  hufband  is  a  ftranger.  Hob.  1.  i  Brownl 
154.  S.  C. 

In  a  formedon  in  remainder,  the  demandant  ought  to 
(hew  the  deed  of  gift,  if  oyer  be  required  thereof,  but 
he  need  not  mention  it  in  his  count,  but  the  tenant  is 
to  demand  oyer  thereof.  F.  N.  B.  486,  4S7.  Booth 
153- 

There  are  feveral  pleas  both  in  bar  and  in  abatement, 
which  the  tenant  may  plead  to  this  adion  ;  fuch  as  non- 
tenure, which  is  a  plea  in  abatement,  and  by  which  the 
tenant  (hews,  that  he  is  not  tenant  of  the  freehold,  or  of 
fome  part  thereof,  at  the  time  of  the  writ  brought,  or 
at  any  time  fince ;  which  is  called  the  pleading  non-te- 
nure generally.     Booth  28. 

Special  non- tenure  is  where  the  tenant  (hews  what  in- 
tereft  and  eftate  he  hath  in  the  land  demanded,  as  that 
he  is  tenant  for  years,  in  ward,  by  flatute- merchant, 
elegit,  or  the  like  ;  and  therefore  the  plea  of  fpecial  non- 
tenure muft  always  (hew  who  is  tenant.     Booth  29. 

In  a  formedon  in  defcender  againft  three,  who  plead 
non-tenure,  and  iffue  thereupon  joined,  it  was  found 
fpecially  that  two  of  them  were  leffees  for  hfe,  the  re- 
mainder to  the  third  perfon  ;  and  whether  tlic  three  were 
tenants,  as  the  writ  fuppofed,  was  the  queftion  ;  and  it 
feems  by  the  book  that  they  were,  for  they  (hould  have 
pleaded  feveral  tenancy,  and  then  the  demandant  might 
maintain  his  writ,     i  Brownl.  153. 

At  Common  law,  non-tenure  of  parcel  of  an  intire 
thing,  as  a  manor,  i^c.  abated  the  whole  writ ;  but  now 
by  the  25  E.  3.  cap.  16.  it  is  enabled,  "  That  by  the 
exception  of  non- tenure  of  parcel,  no  writ  (hall  be 
abated,  but  only  for  that  parcel  whereof  the  non-tenure 
was  alleged.     Booth  2<).     1  Mod.  jSi. 

If  the  tenant  pleads  non-tenure  of  the  whole,  he  need 
not  (hew  who  is  tenant;  but  in  a  plea  of  non-tenure  of 
parcel,  he  muft  (hew  who  is  tenant,  and  this  even  before 
the  ftatute;  for  the  Common  law  would  not  fuffer  a 
writ,  good  in  part,  to  be  wholly  deftroyed,  except  the 
tenant  (liewed  the  demandant  how  he  might  have  a  better. 
I  Mod.  181. 

The  tenant  can't,  after  a  general  imparlance,  plead 
non-tenure  of  part,  tho'  he  may  plead  non-tenure  of  the 
whole.     3  Lev.  55. 

In  a  formedon  in  reverter  it  hath  been  adjudged,  that  if 
the  tenant  pleads  non-tenure  generally,  the  demandant 
may  maintain  his  writ  that  he  is  tenant,  tho'  he  can  re- 
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cover  no  damages ;  and  that  Littleton  and  Coke  were  not 
to  be  intended  of  fimple  plea  of  non-tenure,  but  of  non- 
tenure with  a  difciaimer,  as  tiie  pleadings  were  ufually  in 
Littleton's  time;  for  upon  the  fimple  plea  of  non-tenure, 
fuppofing  the  tenant  hath  no  freehold,  but  a  reverfion  m 
fee,  the  demandant  fhall  not  be  reftored  to  the  lee,  for 
nothing  is  difowned  by  the  fimple  plea  of  non- tenure  but 
only  tiTe  freehold  ;  which  may  be  true,  and  yet  he  may 
have  the  reverfion  in  fee;  but  when  the  tenant  difclaiin?, 
or  pleads  non-tenure,  and  difclaims,  the  demandant  (hall 
be  reftored  to  the  whole,  becaufe  he  hath  difclaimed  the 
whole.     3  Lev.  330.     2  Lutw.  963.  S.  P. 

Non  dedit,  i.  e.  No  fuch  intail,  is  a  good  plea  in  bar 
of  all  formedons,  and  it  may  be  pleaded  by  the  vouchee. 
Co.  Ent.  2^2.  b.      Booth  163. 

To  a  formedon  in  remainder  may  be  pleaded  in  bar  an 
eftate-tail,  made  by  another  long  before  the  donor  in  the 
count  had  any  thing,  and  that  the  tenants  are  heirs  to 
the  firft  intail.     Booth  164. 

A  remitter  may  be  pleaded  in  bar,  as  thus ;  that  the 
donee  was  feifed  in  fee,  and  being  an  infant  made  a  feoff- 
ment to  the  donor,  who  gave  the  land  to  the  infant  in 
tail,  by  which  he  was  remitted,  whofe  eftatc  the  tenant 
bath.     Booth  164. 

If  in  2l  formedon  in  remainder  the  tenant  pleads  infancy, 
and  that  the  remainder  defcended  to  him,  and  prays  his 
age;  and  the  demandant  pleads  that  the  rernainder  did 
not  defcend  to  him,  and  thereupon  ilTue  is  joined,  and 
found  for  the  demandant,  a  final  judgment  (hall  be  given 
notwithftanding   the  infancy   of  the  tenant.     Lev.  163. 

1  Sid.  118,  252.  S.C. 

The  tenant  may  plead  that  the  demandant,  at  the  day 
of  the  purchafe  of  the  writ,  was  feifed  of  the  lands  for 
which  the  formedon  was  brought,  but  in  fuch  plea  he 
muft  (hew  of  what  eftate.      lymch  23.     Dyer  137.  b. 

pi.  26.  ,    J  J  • 

It  is  held  as  a  rule,  that  nothing  can  be  pleaded  in 

abatement  to   this  aaion  after  a  view,  but  what  arifes 

upon  the  view.     3  Lev.  219. 

A  feoffment  and  lineal  warranty,  with  affets,  by  de- 

fcent,  may  be  pleaded  in  bar  to  a  formedon  in  defcender. 

So  a  collateral  warranty,  without  afTets,  before  the  ftatute 

4  y  5  Ann.  might  be  pleaded  in  bar  to  fuch  a  formedon. 

2  Injl.  291.     Booth  163.     See  tit.   (MaCl-aUtp. 

So  a  common  recovery  may  be  pleaded  in  bar  to  a 
formedon  in  remainder  or  reverter.,  either  with  double  or 
fingle  voucher  ;  with  fingle,  if  the  tenant  to  the  writ 
were  feifed  of  the  eftate-tail  at  the  time  of  the  recovery  ; 
with  double  voucher,  tho'  he  were  .not  feifed.    Booth  164. 

In  a  formedon  the  tenant  may  plead  in  bar  an  exchange 
between  the  anceftor  of  the  demandant  and  he  under 
whom  the  tenant  claims,  and  that  the  demandant  entered 
into  the  lands  given  in  exchange,  and  takes  the  profits; 
and  an  alienee  may  plead  this  plea,  tho'  he  be  a  ftranger, 
for  he  is  ptivy  in  eftate.     Booth  165. 

For  more  learning  on  this  fuhjeii,  fee  12  Vin.  Abr. 
tit.  Formedon. 

JpOjmdla,  A  weight  of  lead  of  about  72  pounds. 
Cowell,  edit.  1 7  27. 

JfOintCC  action,  in  what  cafes  a  good  plea  to  the 
brinoing  a  new  adlion.  Aftion  on  the  cafe  for  erecting 
of  a  nufance  20  February  ;  the  defendant  pleaded  a  prior 
aftion,  brought  for  ercfting  a  nufance  20  die  Martii, 
and  a  recovery  thereupon,  and  avers  thefe  to  be  the  fame 
nufance  and  ereftion.  The  plaintiff"  demurred,  and 
judgment  againft  him  ;  for  he  may  have  an  afticn  for 
continf'ng  of  the  fame  nufance,  but  can  never  have  a 
nev/  action  for  the  fame  ereftion.  i  Salk.  10.  Mieh. 
10  JV.  3.  B.R. 

Where  a  record  of  the  fame  court  is  pleaded  in  abate- 
ment, and  the  plaintiff  demands  oyer  of  the  record,  and 
'tis  not  given  him  in  convenient  time,  the  plea  ought  not 
to  be  received,  but  the  plaintiff  may  fign  his  judgment, 
and  the  rule  was,  that  unlefs  the  defendant  gave  oyer  of 
the  record  the  next  day,  judgment  (hould  be  for  the 
plaintiff.  Carth.  454.  Trin.  10  ff^.  3.  B.  R, 
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New  confeqiiential  damages  (hall  not  give  a  new  action 
in  affault,  bittery  and  maihem  after  a  former  recovery 
had.      I  W/6.   II.  Trin.  13  If-''.  3.  B.R. 

The  plaintiff'  counted  upon  feveral  promifes  for  work 
and  labour  in  the  pariQi  of  St.  Mary  le  Bow  in  London; 
the  defendant  pleaded  in  abatement,  that  before  this 
atlion  brought  the  plaintiff  had  libelled  in  the  Admiralty 
for  the  fame  caufe  of  action.  Upon  demurrer  it  was  in- 
fifted  for  the  plaintiff,  that  this  was  within  the  rule  of 
Sparrie's  cafe,  5  Rep.  62.  that  a  priority  of  fuit,  in  an 
inferior  court,  is  no  plea  to  an  aflion  brought  in  any  of 
the  courts  at  U'ejiminjier  \  and  the  whole  court  gave 
judgment  againft  the  defendant,  quod  rcfpondeat  oujfer. 
Gibb.  313,  314.   5  Geo.  2.  C.  B. 

Tlie  defendant  pleads,  that  the  plaintiff  brought  a 
former  fuit  for  the  fame  matters,  which  fuit  is  ftill  de- 
pending for  ought  he  knows  to  the  contrary.  It  was  in- 
fifted  for  the  plaintiff,  that  this  plea  was  not  good,  becaufe 
he  does  not  pofitively  aver,  that  the  former  fuit  is  ftill 
depending ;  and  no  iffue  can  be  taken  upon  his  knowledge 
to  the  contrary.  But  the  Mafter  of  the  Rolls  allowed 
the  plea,  becaufe  the  defendant  [plaintiff]  ought  not  to 
have  fet  it  down  to  be  argued  ;  for  by  that  he  admits  that 
the  former  fuit  is  depending  ;  but  the  plea  ought  to  have 
been  referred  to  a  mafter,  to  examine  whether  there  was 
a  former  fuit  depending  for  the  fame  matter  or  not;  and 
faid,  that  there  needs  no  pofitive  averment,  that  the  former 
fuit  is  ftill  depending,  for  that  is  examinable  by  the 
mafter ;  and  the  defendant  never  fwears  a  plea  of  a  for- 
mer fuit  depending,  but  it  is  always  put  in  without  oath. 
Vern.  332.   Trin.  1685. 

The  general  rule  is,  that  the  party  (hall  not  be  twice 
vexed  for  the  fame  caufe  of  a£tion ;  but  then  it  muft  ap- 
pear, that  the  court  firft  poffeffed  of  the  caufe  had  jurif- 
didtion,  and  nothing  (hall  be  intended  to  be  within  the 
jurifdidion  of  an  inferior  court,  but  what  is  averred  fo 
to  be.  Per  Eyre,  Ch.  J.  Trin.  5  Geo.  2.  Gibb.  314. 
See   12  Vin.  Abr.  tit.  Former  aifion. 

i?0?nagittm.  Signifies  the  fee  taken  by  a  lord  of  his 
tenants  bound  to  bake  in  his  common  oven,  as  is  ufual  in 
the  Northern  part  of  England,  or  for  permiflion  to  ufe 
their  own  ;  alfo  chimney  or  hearth-money.  See  ^UfnagC» 
Ei  dominus  Rex  proinde  admiitit  per  an.  de  exitibus  fornagii 
fui  10  Ubras.  Placit.  coram  Rege  &  ejus  Concil.  in 
Pari.  18  Ed.  i.  in  turri  London. 

JpO^nication,  (Fornicatio,)  Whoredom,  the  a£l  of 
incontinency  between  fingle  perfons ;  for  if  cither  party 
be  married,  it  is  adultery  :  The  firft  offence  herein  wJf 
punifh'd  with  three  months  imprifonment ;  the  fecond 
was  made  felony  by  an  aift  made  in  1650.  cap.  10.  Sco- 
bell's  Colleaion.     See  JLCUltHlCflS, 

5?0jpjifc,  (Forprifum,  from  the  Fr.  fors,  i.  e.  extra^ 
and  prife,  captio,)  An  exception  or  refervation  :  In  which 
fenfe  it  is  ufed  in  the  ftatute  of  Exon,  14  Ed.  i.  We 
ftill  ufe  it  in  conveyances  and  leafes,  wherein  excepted 
and  forcprifed  is  an  ufual  expreffion.  Forprife  in  another 
fenfe  is  taken  for  any  exadlion,  and  is  the  fame  with 
forccapiiim,  as  appears  in  Thorn,  anno  1285.  Totum  pra- 
tum,  isfc.  fine  quacunque  forprifa  in  excambium  pro  placea 
dedit.      Cowell,  edit.  1727. 

_5pOjrarC,  To  forage,  ^lidam  de  Francis  difcurrebant 
e?nolumentis  viSIualium  intendentes,  quod  vulgariter  forraie 
dicitur.     Mat.  Parif.  1242. 

JpO^fdjoUc,  Forfaken.     Cowell,  edit.  1727. 

jfO^fdjEt,  (Forefcheta,  from  the  Sax.  for,  before,  fceatf 
a  part  or  portion,)  The  outer  or  fore-part  of  a  furlong, 
the  fkirt  or  flip  or  fmall  piece  that  lay  next  the  highway. 

Una  acra  W  dimidia  videl.   forfcheat  jaccn.  ibidem. 

Paroch.  Antiq.  p.  531.  Hac  pecia  terra  prioris  vocatur 
Herald's  Pece,  i^  habet  unum  (or (chxt\im  jacentem  proxime 
juxta  pradiilam  meram.  Ibid,  535.    See  Rennet's  Glrffary, 

JfO?ffS,   Water-falls,  Camb.  Brit.  tit.  IVeJimorland. 

JfO^fjJCakCC,  An  attorney  or  advocate.  Cowell,  edit, 
1727, 

JfOjfjJCCCn,  To  forbid,  Habeat  totum  hoc  forfpecen, 
/.  e.  all  this  is  forbidden.  Leg.  Canuti,  cap.  46.  apud 
Brampton.     Cowell,  edit.  1727. 

^o?aaI»   See  ^ojcUaUins, 
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^O^fula,  A  little  fort.  Forfulam  fundlttis  tverleruiit. 
Kiiyghton. 

JfOHCfCtIC,  Was  a  learned  lawyer,  and  Lord  Chan- 
cellor in  the  days  of  Hen.  6.  He  wrote  a  book  in  com- 
mendation of  our  Common  law,  intitled,  De  Laudibus 
Legum  AngUis.      Cowill,  edit.  1727. 

jfOltia,  Power,  duminion,  or  jurifdi£tion.  Cowell, 
edit.  1727. 

iFOJtittl'e,  or  3infO?t(arC  JjIatitUm,  is  when  tyiany 
iudges  ate  aflembled  to  do  it.  Si  jujlitiam fine  judicio  di~ 
mittant  (judices)  fed  fummonitis  terrarum  dominis  inforcietur 
placltum  iermino  competent i.      Leg.  H.  I.   cap.  2g. 

ifOltiftc.UionS,  To  be  made  on  the  fea-coaft  in  Corn- 
wail,  4  H.  S.  c.  1. 

Lands  to  be  purchafed  for  the  fortifying  Port/mouth, 
Chatliamy  and  Hariuich,   7  Ann.   c.  26.      8  Ann.  <.  21. 

Lands  for  the  fortifications  of  Plymouth  and  Chatham 
vefted  in  truftees,   31  Geo.  2.  c.  39.  fe£i.  I. 

Compenfation  given  to  the  proprietors,  32  Geo.  2. 
c.  30. 

Monies  payable  to  perfons  under  legal  difability  to  re- 
ceive the  fame,  to  be  paid  over  to  deputy  remembrancer, 
33  Geo.  2.  c.  II.  feif.  14. 

Lands  in  Kent,  Sujfex,  and  Southampton,  on  which 
forts  have  been  erefted,  vefted  in  truftees,  2  Geo.  3.  c. 

37- 

Compenfation  made  to  the  proprietors  of  thofe  lands, 

4G«.  3   <:.  35. 

ifOItilitp,  jpO^tiUce,  and  ^O^tClet,  (Fortalitium,  vel 
forteletum,  l^ fortellefcum,)  Signifies  properly  a  little  for- 
tified iioufe  or  caftle,  made  rather  to  preferve  the  perfon 
of  the  owner  and  his  goods,  than  to  undergo  a  fiege. 
fVithin  the  towns  and  fortuities  of  Berwick  and  Carlifle, 
Stat.  II  Hen.  7.  c.  18.      Cowell,  edit.  1727. 

^OJtiO^t,  J  fortiori,  or  multo  fortiori,  is  an  argument 
often  ufed  by  Littleton  to  this  purpofe  :  If  it  be  fo  in  a 
feoffment  pafling  a  new  right,  much  more  is  it  for  the 
reftitution  of  an  ancient  right,  isfc.     Co.  Litt.  253,  260. 

J?O^tl0t,  (Fr.)  Signifies  a  place  of  fome  ftrengih. 
Old  Nat.  Brev.  fol,  45. 

^OJttllia,  Is  that  which  is  called  in  our  law  treafure- 
trove,  i.  e.  Thefaurum  ducente  fortuna  invenire.  Inqui- 
rendum eft  per  1 2  juratores  pro  Rege,  isfc.  quod  fideliter 
pmfentabunt,  i^c.  omnes  fortunas,  abjurationes,  appella,^c, 
Spelman  tells  us  it  fignifies  fortuito  occifos.     Cowell,  edit. 

1727.    See  §>arrobarca. 

irojtumtim,  a  tournament  or  fighting  with  fpears. 
In  contemptum  meurn  ipfe  torneamento  interfuijii,  IS  fo- 
phijiice  ilium  fortunium  appellajli.  Mat.  Parif.  anno 
1241. 

jpc j!Httl),  A  long  flip  of  ground.     Cowell,  edit.  1727. 

JfoiVa,  A  ditch  full  of  water,  where  women  com- 
mitting felony  were  drowned,  but  men  hanged.  Nam  ij 
ipfi  in  omnibus  tenementis  fuis  omnem  ah  antiquo  legalem  ha- 
buere  ju/litiam,  videlicet,  ferrum,  folTam,  f ureas,  isf  fi- 
milia.  In  another  fenfe  'tis  taken  for  a  grave.  Cowell, 
edit.  1727.     See  Jfurca. 

J^offac,  Grafs  cut  or  mowed  for  hay.  Coiucll,  edit. 
J727. 

i^olTatO^Um  OpccatiO,  Fofle-work,  or  the  fervice  of 
labourii>g,  done  by  inhabitants  and  adjoining  tenants  for 
repair  and  maintenance  of  the  ditches  round  a  city  or 
town;  for  which  fome  paid  a  contribution  aWsd,  feffagium. 
Cowell,  edit.  1727.     See  Kennet's  Ghjfiiry. 

S^otiiUim,  (Lat.)  A  diich,  or  place  fenced  with  a 
ditch  or  trench.  Foffatum  in  another  fenfe,  is  taken  for 
the  obligation  of  citizens  to  repair  the  city  ditches. 
Cowell,  edit.   1 7 27. 

i?0flatUl*a,  The  fame  with  Jpoffatttm. 

i?ofl"elUim,  (Fojfetellum)  A  fmall  ditch.  Cowell,  edit. 
1727. 

JpOUCtUap,  (from  foffus,  digged,)  Was  anciently  one 
of  the  four  principal  h'\oh\Nzyi  oi  England,  fo  called,  be- 
caufe  fuppofed  to  be  digged  and  made  paffable  by  the 
Romans,  and  havinj^  a  ditch  upon  one  fide.     Cowell,  edit. 

1727.    See OTiitling^Sccet. 

5Foftcr#lantP,  Is  la:id  given,  affigned  or  fet  forth  for 
finding  of  food  or  viftuais  for  any  monafteries,  for  the 
monks,  is'f.     Cnvell,  edit.  i'^2y. 
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J^oSetlcan,  Nuptial  gifts,  which  we  call  a  jointure ; 
from  the  Sax.  ffler-lean,  ciborum  exhibltio,  that  is,  a 
ftipend  which  the  wife  bath  for  her  maintenance.  Cowell, 
edit.  1727. 

i^Ctljcr,  or  J^OHaeC,  (from  the  Teutonick  fuder,)  Is 
a  weight  of  lead,  containing  tijht  pigs,  and  every  pig 
one-and-twenty  ftone  and  a  half,  which  is  about  a  tun, 
or  a  common  wain  or  cart-load.  Speight  in  his  Anno- 
tations  upon  Chaucer.  In  the  Book  of  Rates,  mention  is 
made  of  a  fodder  of  lead,  which  is  there  faid  to  be  2000 
weight ;  at  the  mines  'tis  2200  weight  and  a  half;  among 
the  plumbers  at  London  1900  and  a  half.  Cowell,  edit. 
1727. 

i?OCmcl,  A  weight  of  lead  of  ten  ftone  or  feventy 
pounds.      Cowell,  edit,  l-jl-i. 

il^Oljea,  A  grave  for  bur'ial  of  the  dead.  Stat.  Ecclef. 
Paulin.  Land.  AlS.  fo.  29.      Cowell,  edit.  1727. 

i?Ol)CrarC,  To  carry  away  fodder,  to  forage.  Flet. 
lib.  2.  c.  41.  par.  13. 

irOtinUattOtt,  The  founding  of  a  college  or  an  hofpital, 
is  called  Foundatio,  quofi  fundi-datio,  or  fundamenti  lo- 
catio.      Co.  Rep.    10,       See  CoHeffC,    ^OfUl'tal,    S©0<« 

nattcrtesf. 

i?OUnliei',  (from  fundere,  to  pour  out,)  Is  he  that 
melteth  metal,  and  maketh  any  thing  of  it,  by  cafting 
it  into  a  mould.  Stat,  ly  R.  2.  cap.  I.  We  alfo  fay. 
That  whoever  builds  and  endows  a  college  or  hofpital  is 
the  founder.     Cowell,  edit.  1727. 

i?omtiiItng#l)ofpttaI.    See  ^^ofpt'cal. 

iFotmtarC,  To  fawn  as  a  deer,  ^li  fecerunt  vajium 
in  forefta,  maxime  uhi  dames  fokbant  founiare.  Fleta^ 
lib.  2.  cap.  41.  par.  33. 

i?OUCfIjCC  (Fr.  Fwchir,  to  delay,  put  off,  prolong) 
Signifies  a  putting  off,  prolonging,  or  delaying  of  an  ac- 
tion. In  the  ftatute  of  IVeJl.  i.  cap.  43.  are  thefe 
words,  "  Joint-tenants  ftiall  no  mott  fourch,  but  only 
(hall  have  one  effoin,"  isfc.  And  in  fiat.  6  Ed.  i.  cap. 
10.  it  is  ufed  in  the  fame  fenfe;  «'  The  defendants  ihall 
be  put  to  anfwer  without  fourching,"  i^c.  23  Hen.  6. 
c.  2.  See  2  part.  Injl.  fol.  250.  In  the  Latin  'tis  c?i[' 
kdfurcare;  and  fignifies,  where  a  man  and  his  wife,  or 
each  of  them,  cafts  an  eflbin,  then  'tis  called  furcare, 
becaufe  'tis  twofold.  Caveat  vir  iff  mulier  implacitatiy 
quodfemper  in  effonio  alterius  alter  compareat,  quamdiu  i\ir- 
C3.XS  pofjint ;  isf  cum  ultra  non  poffint,  concurrant  eorum  effo- 
nia  in  fuis  locis  ;  alter  autem  eorum  tantum  unum  ejfonium  de 
malo  leiii  habere  potefi.  Hengham  Mag.  cap.  9.  Cowell, 
edit.    1727. 

ifOUtgclD,  or  iPoOtgClD,  (from  the  Sax.  fot,  pes, 
and  geldan,  folvere,  i.  e.  pedes  redemptio,)  Signifies  aa 
amercement  for  not  cutting  out  the  balls  of  great  dogs 
feet  in  the  foreft.  See  (IE,r})£Ditate.  And  to  be  quit 
oi  footgeld  is  a  privilege  to  keep  dogs  within  the  foreft, 
unlawed,  without  puniftiment  or  controul.  Crompton's 
Jurifd.  fol.  197.  Manwood,  part.  I.  pag.  86.  This 
privilege  was  always  allowed  in  Affif.  Forefi.  de  Pickring, 
10  Ed.  3. 

ifcatttOlt.  The  law  makes  no  fraction  of  a  day  ;  and 
therefore  if  a  perfon  dies  of  a  wound  he  received,  the 
year  and  day  (hall  be  computed  from  the  beginning  of  the 
day  on  which  the  wound  was  given,  and  not  from  the 
precife  minute  or  hour.      2  Hawk.  P.  C.  163. 

An  a(ft  of  record  will  not  admit  any  divifion  of  a 
day,  but  is  to  be  faid  done  the  firft  inftant  of  the  day, 
Arg.  and  judgment  accordingly,  Pafch.  23  EU^.  Mo, 
'37- 

If  the  King's  tenant  pays  his  rent  upon  the  day,  the 
King's  fucceflbr  fliall  have  it  paid  over  again  ;  though 
otherwife  it  is  in  cafe  of  a  common  perfon.  Mich.  11 
fac.    10  Rep.  127.  b.   cites  44  EUt..  3.    3  i. 

Afumpfit,  to  pay  40  /.  by  5  s.  per  month  ;  where  a 
man  brings  an  adion  for  breach,  on  the  firft  day,  it  is 
beft  to  count  of  the  damages  for  the  intire  debt;  for  he 
cannot  have  a  new  aftion  ;  but  he  muft  declare  that  the 
40  /.  is  not  paid,  nor  any  part  of  it ;  for  the  40  /.  is 
not  yet  due.     Cro.  J.  505.  Mich.  16  Jac.   B.  R. 

In  prefumption  of  law,  when  a  thing  is  to  be  done 
upon  one  day,  all  that  day  is  allowed  to  do  it  in,  for  the 
avoiding  of  fradions  in  time,  which  the  law  admits  not 

of. 


F     R     A 

of,  but  in  cafe  of  neceflity.  Per  Roll.  Ch.  J,  Sti.  1 1 9. 
Trin.  24  Car.  B.  R. 

Biftiop  collates  the  fame  day  that  he  dies,  his  fucceflbr 
fhall  prefent.     Arg.  Hard.  24. 

Infurance  for  H.'s  life  ;  H.  died  on  the  lad  day ;  per 
Holt  Ch.  J.  the  law  makes  no  fraftion  in  a  day  ;  yet, 
in  this  cafe,  he  dying  after  the  commencement,  and  be- 
fore the  end  of  the  lafl  day,  the  infurer  is  liable,  becaufe 
the  infurance  is  for  a  year,  and  the  year  is  not  complete 
till  the  day  be  over ;  yet,  if  J.  be  born  on  the  3d  day 
of  September,  and  on  the  2d  day  of  September,  2i  years 
afterwards  he  makes  his  will,  this  is  a  good  will,  for  the 
law  will  make  no  fra£\ion  of  a  day,  and  by  confequence 
he  was  of  age.  2  Sali.  625.  Triti.  11  U'.  3.  B.  R.  at 
Guildhall,  per  Holt,   Ch.  J.  in  Sir  Robert  Howard's  cafe, 

jTraCft'ttUm,  Arable  land.  Pratum  de  ttiura  i^  3 
acras  terrts  de  fraititio.     Mon.  torn.  2.  pag.  878. 

iT^racftira  nauiitm,  Wreck. 

ifragittttt,  A  right  of  making  faggots  in  a  wood. 
Concejfi  eifdem  fragium,  focalia,  i^c.  Mon.  torn.  I.  pag. 
813. 

i?ramW  or  engines  for  fiockings  and  frame- work 
knitters.  Penalties  for  exporting  frames  or  engines  for 
ftockings,  7  y  8  ^K  3.  c.  20.  fe£t.  8.  Frame-work 
knitters  are  within  12  Geo.  i.  Concerning  combina- 
tions of  workmen,    12  Geo.  i.  c.  34.  fe£i.  8, 

JFtamjJOlC  fences!,  Are  fuch  fences  as  any  tenant  in 
the  manor  of  Writtlc  in  EJfex  hath  againft  the  lord's  de- 
means ;  whereby  he  hath  the  wood  growing  on  the  fence, 
and  as  many  trees  or  poles  as  he  can  reach  from  the  top 
of  the  ditch  with  the  helve  of  his  ax,  towards  the  repair 
of  his  fence.  Chief  Juftice  Brampton,  whilft  he  was  a 
praflifer  and  fteward  of  this  court,  acknowledged  he 
could  not  find  out  the  reafon  why  thefe  fences  were  cal- 
led frampole.  It  may  come  from  the  Sax.  fremful,  pro- 
fitable, or  may  be  a  corruption  of  franc-pole,  becaufe  the 
poles  ^re  free  for  the  tenant  to  take.     Cowell,  edit.  1727. 

iftanre.  The  realm  and  people  of  England  fliall  not 
be  fubjeft  to  the  King  or  kingdom  of  France,  14  Ed.  3. 
J}.  5.  Commerce  with  France  prohibited,  3  ts^  4  Ann.  c. 
13.  Entering  into  the  French  King's  military  fervice  as  a 
commiflion  or  non-commiflion  officer,  without  leave  un- 
der the  fign  manual,  made  felony,  29  Geo.  2.  c.  17.  No 
vi<fluals  to  be  exported  from  the  plantations  during  the 
war  with  France,  except  to  Great  Britain  or  Ireland,  or 
fome  of  the  plantations,   30  Geo.  2.  c.  9. 

iFrantljilamt?,  ('from  the  Fr.  franchi,  i.  e  freej  A 
freeman.  Sciatis  me  dedijfe,  cum  villanis  (J  franchilano, 
nomine  hamone,  is"  cum  tenuris  eorum,  iffc.  Charta  H. 
4.  2.  in  M.  Mon.  Angl,  i  par.  fol.  442.  b.  And  in 
Domefday  we  find  francus  homo  ufed  for  a  freeman. 
Cowell,  edit.    1727. 

ifrancljt'fC,  (Franchcfia,  libertas)  Is  taken  with  us  for 
a  privilege  or  exemption  from  ordinary  jutifdiflion,  and 
fometimes  an  immunity  from  tribute:  It  is  either  perfo- 
nal  or  real,  (Cromp.  Jurifd.  fol.  1^1.)  that  is,  belong- 
ing to  a  perfon  immediately,  or  elfe  by  means  of  this  or 
that  place,  or  court  of  immunity,  whereof  he  is  eith-er 
chief  or  a  member.  In  what  particular  things  a  fran- 
thife  commonly  confifts,  fee  Britton,  cap.  19.  Franchife 
royal,  15  i?.  2.  cap.  4.  and  2  //.  5.  cap.  7.  in  fine, 
feemeth  to  be  where  the  King's  writ  runs  not,  as  Chejier, 
Durham,  &c.  which  are  called  Seigniories  royal.  Anno  2 
H,  6.  c,  4.  and  formerly  Tyndal  and  Examjhire  in  Nor- 
thumberland. The  author  of  the  Neu)  Terms  of  the  Law 
faith,  That  a  franchife  royal  is,  where  the  King  granteth 
to  one  and  his  heirs,  that  they  (hall  be  quit  of  toll,  or 
fuch  like.  Cowell,  edit.  1727.  Franchife  is  a  royal 
privilege  in  the  hands  of  a  fubje<St.     Fin.  38. 

Franchifes  (hall  not  protedl  felons,  St.  Wejlm.  i.  3 
Ed.  I.  c.  9. 

Queftions  of  non-ufer  and  abufer  of  liberties,  fliall  be 
difculFed  by  the  treafurer  and  barons  with  the  afliftance 
of  the  other  judges,  St.  forma  concejf.  i^  Ed.  1.  Ji.  6. 

Liberties  confirmed  that  had  been  long  ufed,  St.  ^0 
warr.   18  Ed.  i.  Jl.  2. 

Inquifitions  to  be  taken  before  granting  liberties,  St,  de 
llbertat,  perquirend',  27  Ed.  i.  /?.  2. 
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Hundreds,  (£c.  (ball  not  be  let  at  too  great  farm, 
Artie,  fuper  cart.   28  Ed.  i.  cap.  14. 

How  procefs  fhall  be  awarded  on  the  plea  of  a  deeJ, 
i^c.  made  within  a  franchife,  9  Ed.  3.  _/?.  i.  c.  4. 

Liberties  reftraining  the  freedom  of  merchandize, 
againft  the  common  utility,  and  void,  2  R.  2.  Ji.  i. 
c.  I. 

Where  lords  are  named  dlffeifors  in  aflifes  to  oufl 
them  of  their  franchifes,  the  writ  (hall  abate,  9  H.  4. 
c.  5.  or  where  default  is  made  by  coUufion,  8  H.  6. 
c.  26. 

Power  of  pardoning  treafon  and  felonies,  and  other 
liberties  re-united  to  the  crown,  27  H.  8.  c.  24. 

Franchifes  of  the  late  abbeys  revived,   32  H.  8.  c.  20. 

Clerk  of  the  crown  prohibited  to  iflue  procefs  on  in- 
quifitions for  felons  goods,  &c.  againft  lords,  ifc.  who 
have  had  their  charters  inroUed  and  allowed,  4^5  l^K 
Is  M.  c.  22. 

Patentees  may  inrol  fo  much  of  their  charters  as  con- 
cerns the  particular  liberties  claimed,  4  dS"  5  //^  y  M, 
c.  22. 

SherifFi  (hall  upon  requeft  name  a  deputy  to  refide  in 
a  franchife,    13  Geo.  2.  c.  18.  feSi.  6. 

Heretable  jurifdidtions  in  Scotland  \^i\xmt6,  20  Geo.  2. 

For  more  learning  on  this  fubjeSJ,  fee  12  Vin.  Abr.  tit. 
Franchifes. 

iFrancigCnaC,  Was  the  general  appellation  of  all 
foreigners,  unlcfs  they  could  prove  themfelves  to  be 
Englifmen.     See  (EuglCtCrp. 

i?cancling,  A  freeholder,  qui  libere  tenet.  See  For- 
tefcue  de  Laud.   Leg.  Angl.  cap.  29. 

5?ranh,  Was  a  French  gold  coin  worth  about  a  French 
(hilling  ;  but  in  computation  was  twenty  foh,  which  is  a 
livre,  or  pound  j  and  about  twenty  pence  in  our  money. 
Cowell,  edit.  1727. 

5Pcatth!?almoitt,  (Libera  Eleemofyna)  Signifies  a  te- 
nure or  title  of  land  or  tenements  beftowed  upon  God, 
that  is,  given  to  fuch  people  as  devote  themfelves  to  the 
fervice  of  God,  for  pure  and  perpetual  alms  ;  whence 
the  feoffors  or  givers  cannot  demand  any  terreftrial  fer- 
vice, fo  long  as  the  lands,  i^c.  remain  in  the  hands  of 
the  feoffees.  With  this  agreeth  the  Grand  Cuftumary  of 
Normandy,  cap,  32.  See  BraSlon,  lib.  2.  r.  5  y  10. 
and  F.  N.  B.  fol.  211.  Britton  makes  another  kind  of 
this  land,  given  in  alms,  but  not  in  free  alms.  As  if  an 
abbot,  i^c,  holds  lands  of  his  lord  for  certain  divine  fer- 
vice to  be  done,  as  to  fing  every  Friday  a  mafs,  or  do 
fome  other  thing;  and  if  fuch  divine  fervice  be  not 
done,  the  lord  may  diflrain  ;  and  in  fuch  cafe  the  abbot 
ought  to  do  fealty  to  the  lord  ;  and  therefore  it  (hall 
not  be  faid  a  tenure  in  frank-almoine,  but  a  tenure  by 
divine  fervice ;  for  it  cannot  be  frank-almoine,  if  any 
certain  fervice  be  exprefTed.  Coivell.  Tenures  in  frank- 
almoine  are   not  taken  away,   I2  Car,  2.  c,  24.  fe£i.  7. 

See  S^ojtmatn. 
iPtank#)lBattk.    See  i^ccc?5i5end;. 

^tauk  tljafC,  Libera  chafea.  Is  a  liberty  of  free 
chafe,  whereby  all  men  having  ground  within  that  com- 
pafs,  are  prohibited  to  cut  down  wood,  i^c.  without  the 
view  of  the  forefter,  though  it  be  in  his  own  demefnes. 
Crom.  Jurifd,  fol.  187. 

51=rank#fee,  (Liberum  feudum)  Is  by  Broke,  tit.  Dt- 
mefne,  num.  32.  thus  defcribed  ;  That  which  is  in  the 
hands  of  the  King  or  lord  of  any  manor,  being  ancient 
demefne  of  the  crown,  {vix.  the  demefnesj  is  called 
frank-fee,  and  that  which  is  in  the  hands  of  the  tenant 
is  ancient  demefne  only.  See  Reg.  Orig.  fol.  12.  where- 
by that  feemeth  to  be  franifee  which  a  man  holds  at 
the  Common  law  to  himfelf  and  his  heirs,  and  not  by 
fuch  fervice  as  is  required  in  ancient  demefne  according 
to  the  cuftom  of  the  manor.  And  again,  in  the  fame 
book,  fol.  14.  there  is  a  note  to  this  eflFedf,  that  the- 
lands  which  were  in  the  hands  of  King  Edward  the  Con- 
fejfor  at  the  making  of  Domefday- Book,  is  ancient  de- 
mefne, and  that  all  the  reft  of  the  realm  is  called  frank- 
fee,  wherewith  Fitzherbert  agrees  in  his  Nat.  Brev.  fol. 
161,  fo  that  by  this  rule  all  the  land  in  the   realm  i» 

eitbes 


F     R     A 

either  ancient  demefne  or  frank- fee.  The  author  of 
Terms  of  Law  defines  frank-fee  to  be  a  tenure  in  fee- Am- 
ple of  lands  pleadable  at  the  Common  law,  and  not  in 
ancient  demefne.  Fachineus,  lib.  7.  cap.  39.  makes 
feudum  francum  effe  pro  quo  nullum  fervitium  prtejiatur 
domino.^  '^^^  whom  agrees  Tjofius  de  Feudis,  part  I2. 
faying.  That  therefore  it  is  feudum  improprium  quia  ab 
tmni  ftrvitio  itberum.  Thefe  lands  which  were  held  in 
frank-fee,  were  exempted  from  all  fervices,  but  not  from 
homage.     Cowell. 

Jrrailks^fCtin,  (Flrma  libera)  Is  land  or  tenement, 
wherein  the  nature  of  y^ir  is  changed  by  feoffment  out  of 
knights-fervice  for  feveral  "Jfearly  fervices;  and  whence 
neither  homage,  worfhip,  marriage,  nor  relief  may  be 
demanded,  nor  any  other  fervice  not  contained  in  the 
feoffment.      Briiton,  cap.  bb.  num.  3.     See  j^Cd^fatm. 

J^rank^foltl,  Is  where  the  lord  hath  the  benefit  of 
folding  his  tenants  fheep  within  his  manor,  for  the  ma- 
nuring his  land.  Keil.  Rep.  fol.  198.  a.  ^lod  vaffallis 
olim  y  ufufruSluariii  denegaium,  maneriorum  is'  prtedio- 
rum  dominis  folum  ccmpetebat,  fays  iVIr.  So/nner.  It  is 
compounded  of  the  Fr.  fianc,  i.  e.  free,  and  the  Sax. 
fald,  i.  e.   a  fold.     See  JPaltiagC. 

i^ranMabJ,  (Libera  lex)  Is  the  benefit  of  the  Com- 
mon law  of  the  land.  Crompt.  fujl.  jol.  156. .  defcribes 
what  it  is  by  the  contrary  ;  for  he  that  for  an  offence,  as 
confpiracy,  ^c.  lofeth  his  frank-law,  is  faid  to  fall  into 
thefe  mifchiefs  ;  firft,  That  he  may  never  be  impanel- 
led upon  any  jury  or  affife,  or  otherwife  ufed  in  teftify- 
ing  any  truth.  Next,  If  he  have  any  thing  to  do  in 
the  King's  court,  he  muft  not  approach  thither  in  per- 
fon,  but  appoint  his  attornc)'.  Thirdly,  His  lands, 
goods,  and  chattels  muft  be  feifcd  into  the  King's  hands ; 
and  his  lands  muft  be  eftreaped,  his  trees  rooted  up,  and 
his  body  committed  to  prifon  ;  for  this  the  faid  author 
cites  Lib.  AJfif.  fol.  59.     Confpiracy,   24  Ed.  3.   fol.  34. 

See  Conrpirarp. 

ifcank^mari'iage,  (Liberum  maritagium)  Is  a  tenure 
in  tail  fpecial,  growing  from  thefe  words  in  the  gift 
comprifed,  Sciant,  i3'c.  me  M.  H.  de  JV.  dediffe  K3  con- 
cefftffe  is"  prafenti  charta  mea  confivmaffe  J.  A.  filio  meo  to" 
Margerias  uxori  ejus,  fiUes  vera  T.  N.  in  liberum  marita- 
gium unum  mejfuagium,  tffc.  Weft  Symbol,  part.  I.  lib.  2. 
f.  303.  The  effect  of  which  words  is,  that  they  fhall  have 
the  land  to  them  and  the  heirs  of  their  bodies,  and  fhall 
do  no  fealty  to  the  donor  till  the  fourth  degree.  Glanvil, 
lib.  7.  cap.  18.  and  Braiion,  lib.  2.  cap.j.  num.  \.  divi- 
deth  maritagium  in  liberum  i^  fervitio  ebligatum.  Fleta 
gives  this  reafon  why  the  heirs  do  no  fervice  until  the 
fourth  defcent.  A'i?  donatores  vel  eorum  harcdes,  per  ho- 
magii  receptionem,  a  revcrftone  repellantur.  And  why  in 
the  fourth  defcent  and  downward,  they  (hall  do  fervice 
to  the  donor,  ^lia  in  quarto  gradu  vehementer  prafumitur, 
quod  terra  non  eji  pro  defeilu  haredum  donatoriorum  rever- 
fura,  lib.  3.  cap.  ii.  Ail  this  appears  very  plain  in 
Bra^on's  words,  who  tells  us.  That  maritagium  liberum 
e/i  ubi  donator  vult  quod  terra  fic  data  erit  quieta  ^  libera 
ab  omni  feculari  fervitio  quod  ad  dominium  feodo  pojfit  per- 
tinere,  6"  it  a  quod  ille  cui  data  fit  nullum  omnino  inde  faciat 
fervitium  ufque  ad  tertium  haredem,  &  ufque  ad  quartum 
gradum.  And  then  he  mentions  how  the  degrees  fhall  be 
computed,  viz.  the  donee  himfelf  fhall  be  in  the  firft  de- 
gree, his  heir  in  the  fecond,  his  heir  in  the  third,  and 
his  heir  in  the  fourth  degree  ;  and  afterwards  the  land 
was  fubjedl  to  all  the  former  fervices,  becaufe  it  was  fup- 
pofed  then  to  revert  to  the  lord  for  want  of  heirs.  So 
that  it  was  exempted  only  ufque  ad  quartum  gradum. 
The  lands  which  were  given  in  marriage,  i^  fervitio  obli- 
gata,  were,  with  a  refervation  of  the  fervices,  due  to 
the  lord,  which  the  donee  and  his  heirs  were  bound  to 
perform  for  ever  ;  but  neither  he,  or  the  next  two  heirs 
were  bound  to  do  homage ;  that  was  to  be  done  when 
it  came  to  the  fourth  degree,  and  not  before  ;  and  then 
both  fervices  and  homage  were  to  be  performed,  Cowell, 
edit.   1727. 

i^Cank^plcOge,  (Frand  phgium,  from  the  French 
franc,  liber,  and  pleige,  fidejuffor,)  Signifies  a  pledge  or 
furety  for  freemen  :  For  the  ancient  cuftom  of  freemen 
of  England,  for  the  prefervation  of  the  publick  peace. 

Vol,  ii,  N'.  80. 
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was,  That  every  free-born  man  at  fourteen  years  of  agCj 

(religious  perfons,  clerks,  knights,  and  their  eldeft  fons 
excepted)  (hould  find  furety  for  his  truth  towards  the 
King  and  his  fubjeds,  or  elfe  be  kept  in  prifon;  where- 
upon a  certain  number  of  neighbours  ufually^  became 
bound  one  for  another.  To  fee  each  man  of  their  pledge 
forthcoming  at  all  times,  or  to  anfwer  the  tranfgreflion 
committed  by  any  gone  away  :  So  that  whofoever  of- 
fended, it  was  forthwith  inquired  in  what  pledge  he  was, 
and  then  they  of  that  pledge  either  brought  him  forth 
within  31  days  to  his  anfwer,  or  fatisfied  Tor  his  offence. 
This  was  called  frank-pledge,  and  the  circuit  thcieof  de- 
cenna,  becaufe  it  commonly  confjfted  of  ten  houfliolds, 
and  every  particular  peifon,  thus  mutually  bound  for 
himfelf  and  bis  neighbours,  was  called  decennicr,  becaufe 
he  was  of  one  decenna  or  another.  This  cuftom  was  (o 
kept,  that  the  fheriffs  at  every  county-court  did,  from 
time  to  time,  take  the  oaths  of  young  ones,  as  they  at- 
tained the  age  of  fourteen  years,  and  fee  that  they  were 
comprized  in  fome  dozen;  whereupon  this  branch  of  the 
fheriff's  authority  was  ftiled  Vifus  franci  pltgii.  View  of 
frankpledge.  See  the  flatufe  tor  view  of  frank-pledge, 
made  18  Ed.  2.  See  aifo  SDfcmcr?,  iLcCt,  X^it^H  Of 
frankpICDgf,  and  iFvibO^glj,  That  we  borrowed  this 
cuftom  of  the  Lombards,  manifcftly  appears  in  the  fecond 
book  oi  Feuds,  cap.  55.  Upon  which  read  Holoman,i£c. 
What  articles  were  wont  to  be  inqjired  of  in  this  court, 
fee  in  Horn's  Mirror  of  Jujiice,  lib.  I.  cap.  De  la  veue 
des  frank- pledges;  and  what  thefe  articles  were  in  former 
times,  fee  in  FUta.,  lib.  2.  cap.  25.  and  4  Par.  hjl.  fol. 
73.  In  an  ancient  charge  of  the  inqueft  of  wardmote,  in 
every  ward  in  London,  it  is  fald,  and  if  there  be  any  perfon 
within  the  ward  that  is  not  under  frank-pledge,  that  is  to 
fay,  under  love  and  law,  i^c.  This  may  alio  be  feen  in 
Braa.  lib.  3.  tracT.  De  corona,  cap.  10.  Viz.  Omnis  homo, 
five  liber,five  frvus,  out  efi  vcl  debet  effe  in  franco  plegip, 
aut  de  alicujus  manupaflu,  nift  fit  aliquis  ilinerans  de  loco  in 
locum,  qui  non  plus  fc  teneat  ad  unum  quam  ad  alium,  vel 
quid  haheat  quod  fufficiat  pro  franco-plegio,/^;;/  dignitatem, 
vel  ordinem,  vel  liberum  tenementum,  vel  in  civitais  rem 
immobilem,  &c.     Cowell,  edit.  1727. 

i?l-aufeteucm£nt,  a  poflefhon  of  freehold  lands  and 
tenements.     See  f:tce\)(lllj. 

ifrafTCtHttt,  a  wood  or  woody  ground,  i  /«/?,  /o/. 
4.  b.  I  take  it  to  be  a  corruption  of  freixinetum,  a  wood 
where  afhes  grow, 

i?L*atCna,  A  fraternity,  brotherhood,  or  foclety  of 
religious  perfons,  who  were  mutually  bound  to  pray  for 
the  good  health  and  life,  &c.  of  their  living  brethren 
and  the  fouls  of  thofe  that  were  dead.  In  the  fiat,  tes  of 
the  cathedral  church  of  St.  Paul's  in  London,  colle£fed  by 
£alph  Baldock  dean,  1295.  there  is  one  chapter  De  fra- 
ieria  beneficiorum  ecclefite  S.  Pauli.      Cowell,  edit.  172". 

iPcatecmtp,  L  fome  people  of  a  place  united  togetfier 
in  refpedt  of  myftery  and  b.jfii.efs  into  a  compan/,  and 
their  laws  and  ordinances  cannot  bind  ftransers,  for  they 
have  not  a  local  power  or  government,  i  Salk.  103, 
A  corporation  may  m^ike  a  fraternity.      i  Salk.  ^q-i. 

^UUt  mttruiU0,  A  baftard  brother ;  fo  Malinflury 
ufes  it ;  and  fo  it  is  ufed  in  old  deeds.  Cowell,  edit 
1727. 

ifcatnteleS,  The  fons  of  two  brothers.  Succeffit  fra- 
truelis  ejus  in  regnum.,  t^c.      Cowell,  edit.  1727, 

ipcatre?  tOnjUCatt,  Are  fwom  brothers  "or  compa- 
nions. Simeon  Dunelm.  pag.  81,  190,  203.  and  Bove- 
den,  pag.  445.  Sometimes  they  are  fo  called  who  were 
fworn  to  defend  theXing  againft  his  enemies.    Leg.  IV.  r. 

cap.  59. Pratipimus  ut  omnes  libcri  homines  fmt  fratres 

conjurati  ad  monarchiam  nojlram  ^  regnum  nojtrum  contra 
inimicos  pro  poffe  fuo  defendendum.    Leg.  Edw.  i.  cap.  iz. 

ifCatrCS^ppCS,  Were  friars  wearing  black  and  white 
garments.  They  are  mentioned  in  Walfingham,  pag.  124. 
viz.  In  quodam  ccemeterw  quod  fuerat  quondam  fratrum  quo's 
freres-pves  veteres  appellabant. 

iffatl'iagium,  is  that  part  of  the  inheritance  which 
comes  to  the  younger  brothers ;  for  whatever  they  pcfTefs 
of  the  father's  eftate,  they  poffcfs  it  ratione  fratriagii, 
and  are  to  do  homage  to  the  elder  brother  for  it,  becaufe 
he  is  bound  to  do  homage  for  tte  whole  to  the  fuperior 
E  c  lord. 
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FUta,  lib. 


3.  cap.  16. 


lord.     Brailon,  lib.  2.  cap.  35. 
par.  6,  7. 

ircauD,  (Fraus,)  Is  deceit  in  grants  and  conveyances 
of  lands,  and  bargains  and  fales  of  goods,  Wr.  to  the  da- 
mage of  another.     F.  N.  B.  98. 

Fraud,  covin,  coUufion  and  deceit,  are  often  ufed  as 
fynonymous  words,  and  in  whatever  fhape  or  form  they 
appear  in,  are  always  deemed  odious  in  the  eye  of  the  law. 
C).  Lit.  3.  b.  hold  Coke  defines  covin  to  be  a  fecret  aflent, 
determined  in  the  hearts  of  two  or  more,  to  the  de- 
frauding and  prejudice  of  another.     Co.  Lit.  357. 

1.  Ifhat  aSii  are  deemed  fraudulent  in  the  courts  of 
Common  law,  tho  not  within  the  exprefs  provifion  of  any 
ail  of  parliament. 

2.  What  ails  are  deemed  fraudulent  in  the  courts  of 
equity. 

3.  Of  fraudulent  conveyances  to  defeat  creditors  and  pur- 
chafers  within  the  Jiatutes  13  &  27  Elizabeth. 

4.  Other  Jiatutes  relating  to  frauds,  and  cafes  determined 
upon  them. 

5.  In  what  court  the  fraud  is  cognifalle ;  and  in  what 
cafes  the  wrong- doer  is  farther  punijhable  than  by  making 
void  the  fraudulent  a£f. 


I .  U^at  aSls  are  deemed  fraudulent  in  the  courts  of 
Common  law,  tho'  not  within  the  exprefs  provifion  of  my 
an  of  parliament. 

Here  it  may  be  laid  down  as  a  general  rule,  that  with- 
out the  exprefs  provifion  of  any  a(2  of  parliament,  all 
deceitful  practices  in  defrauding  or  endeavouring  to  de- 
fraud another  of  his  known  right,  by  means  of  fome  art- 
ful device,  contrary  to  the  plain  rules  of  common  honefty, 
are  condemned  by  the  Common  law,  and  punifhable  ac- 
cording to  the  heinoufnefs  of  the  offence.  Co.  Lit.  3.  b. 
Dyer  295. 

Such  as  caufing  an  illiterate  perfon  to  execute  a  deed 
to  his  prejudice,  by  reading  of  it  over  to  him  in  words 
different  from  thofe  in  which  it  was  written,  i  Sid.  312. 
So  i'  one  perfuades  a  woman  to  execute  writings  to  an- 
other as  her  truftee,  upon  an  intended  marriage,  which 
in  truth  contained  no  fuch  thmg,  but  only  a  warrant  of 
attorney  to  confefs  a  judgment,  i^c.      i  Sid.  431. 

Alfo  it  is  a  rule,  that  a  wrongful  manner  of  executing 
a  thing  (hall  avoid  a  matter  that  might  have  been  exe- 
cuted lawfully.     Co.  Lit.  35. 

As  if  a  man,  that  has  a  right  of  aftion  to  certain  lands, 
by  covin  caufes  another  to  ouft  the  tenant  of  the  land  to 
the  intent  to  recover  it  from  him ;  and  he  recovers  ac- 
cordingly againft  him  by  adlion  tried,  yet  he  fhall  not  be 
remitted  to  his  ancient  right,  but  is  in  of  the  eftate  of 
him  who  was  the  oufler.  41  y^  28.  44  ^  29. 
I  Rol.  Abr.  420,  549.     Co.  Lit.  357.     Poph.  64,  100. 

So  if  one  man  diffeifes  another  of  land,  to  which  a 
woman  hath  title  of  dower  of  covin,  and  with  confent  of 
the  woman,  to  the  intent  to  endow  her,  and  he  endows 
her  in  the  county  accordingly,  yet  this  is  of  no  effedl 
againft  the  difleifee,  but  he  may  ouft  him  becaufe  of  the 
covin.     44  AJf.  29.      I  Roll.  Abr.  549. 

If  goods  are  fold  in  a  market-overt,  by  covin,  be- 
tween two,  on  purpofe  to  bar  him  that  has  a  right, 
this  fhall  not  bar  him  thereof.  2  Inji.  713.  Cro.  Eliz. 
86. 

As  to  frauds  in  contrafts  and  dealings,  the  Common 
law  fubjefts  the  wrong-doer,  in  feveral  inftances,  to  an 
aftion  on  the  cafe;  as  a  perfon  having  the  poffeflion  of 
goods  fells  them  to  another,  affirming  them  to  be  his 
own,  when  in  truth  they  are  another's,  an  a6tion  on  the 
cafe  lies.      1  Rol.  Abr.  90.     Cro.  Jac.  474. 

But  if  A.  pofleffed  of  term  for  years,  offers  to  fell  it 
to  B.  and  fays,  that  a  ftranger  would  have  given  him 
twenty  pounds  for  this  term,  by  which  means  B.  buys  it, 
tho'  in  truth  A.  was  never  offered  twenty  pounds,  no 
aSion  on  the  cafe  lies,  tho'  B.  is  hereby  deceived  in  the 
value.  I  Rol.  Abr.  91,  loi.  i  Sid.  146.  Teh,  20. 
S.P. 
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But  if  on  a  treaty  for  the  purchafe  of  a  houfe,  the  de- 
fendant afErms  the  rent  to  be  thirty  pounds  per  ann. 
whereas  in  truth  it  is  but  twenty  pounds,  and  thereby 
the  plaintiff  is  induced  to  give  fo  much  more  than  the 
houfe  is  worth,  an  aftion  on  the  cafe  lies  ;  for  the  value 
of  the  rent  is  the  matter  that  lies  in  the  private  know- 
ledge of  the  landlord  and  tenant,  and  if  they  afHrm  the 
rent  to  be  more  than  it  is,  the  purchafer  is  cheated,  and 
ought  to  have  a  remedy  for  it.  I  Salk.  211.  i  Lev. 
102.  I  Sid.  146.  I  A''^.  510,  5)8,  522.  5,  P.  ad- 
judged. 

If  a  vintner  fells  wine,  which  he  warrants  to  be  found 
and   not  corrupted,  or  if  a  perfon   fells  any  commodity 
which  he  warrants  to  be  good,  if  it  proves  othervvife,  an- 
action   on   the  cafe  lies  againft   him.      11  Flen.  6.   18, 
F.  N.  B.  96.     Dyer  75. 

If  A.  is  employed  by  B.  to  fail  from  England  to  the 
Indies,  and  covenants  that  he  or  his  fervants  will  not 
thence  import  any  callicoes,  {^c.  and  A.  retains  C,  as  his 
fervant  in  this  voyage,  and  acquaints  him  with  the  cove- 
nants; and  notwithftanding  C.  falfly  and  fraudulently 
bring",  thence  certain  callicoes,  isV.  A.  (hall  have  an  adion 
againft  C.  fur  tho'  no  aiffion  lies  by  a  matter  for  a  bare 
breach  of  his  command,  yet  if  a  fervant  does  any  thing 
falfly  and  fraudulently  to  the  damage  of  his  mafter,  an 
aftion  will  lie.  i  Sid.  298.  2  Keb.  88.  S.C.  1  Lev. 
lU.S.C. 

If  A.  be  excommunicated,  and  the  letters  of  excom- 
munication are  brought  to  the  parfon  of  the  parifh  to  be 
read  and  publiflied  in  the  church  againft  A.  and  the  par- 
fon having  malice  to  B.  infuits  h:s  name  inftead  of  the 
name  of  ./.  and  iiroiu.uiKes  liim  excommunicated,  an 
a£lion  on   the  cafe   lies.      i  Rol.  Abr.  ico.     Cro.  Eliz. 


If  a  man  chafes  the  cattle  of  another  into  the  lands  of 
J.  S.  whereby  he  is  fubjedl  to  the  aflion  of  J.  S.  an 
a£lion  on  the  cafe  lies  againft  him.  i  Rol.  Abr.  100,  lOI. 
Cro.  Car.  325.  5.  C. 

If  A.  hath  judgment  againft  B.  and  J.  S.  with  an  in- 
tent to  defeat  him  of  the  benefit  of  it,  perfuades  B.  to 
acknowledge  a  judgment  to  a  ftranger,  to  whom  in  truth 
he  owed  nothing,  and  thereupon  his  goods  are  taken  in 
execution,  is'c.  A.  may  bring  an  aftion  on  the  cafe  a- 
gainft  y.  S.  on  this  fraud  and  combination.  Carth.  3,  4. 
If  lands  be  aliened  pending  a  writ  of  debt  by  covin, 
to  avoid  the  extent  thereof  for  the  debt ;  yet  when  the 
covin  appears  upon  the  return  of  the  elegit  by  the  (heriff, 
the  land  fo  aliened  (hall  be  extended,  i  Rol.  Abr.  549. 
If  a  man  makes  a  feoftment  to  the  ufe  of  his  fon,  an 
infant,  and  not  in  confideration  of  m.Trriage,  iSc.  and 
ten  days  afterwards  commits  tieafon,  of  which  he  is  at- 
tainted, this  land  (hall  be  forfeited  ;  for  the  feoffment 
was  fraudulent  againft  the  King.      2  Rol.  Abr.  34. 

But  if  the  feoffment  had  been  made  in  purfuance  of  an 
agreement  entered  into  before,  by  which  it  was  agreed 
in  confideration  of  his  wife's  fettling  her  lands  in  fuch 
manner,  that  he  would  alfo  fettle  his  lands  on  his  fon  ; 
this  it  feems  is  not  fraudulent,  but  good  againft  the  King. 
2  Rol.  Abr.  34. 

A.  being  in  Newgate  for  a  robbery  makes  a  bill  of  fale 
of  all  his  goods,  to  the  intent  to  make  a  provifion  for 
his  fon,  and  is  afterwards  convidted  and  executed  ;  and 
in  an  a£lion  of  trover  bought  by  the  fon  againft  the  (Iieriff 
of  London,  it  was  held  by  Holt  Ch.  J.  That  the  bill  of 
fale  was  fraudulent  ;  for  tho'  a  fale  bona  fde,  and  for  va- 
luable confideration,  had  been  good,  becaufe  the  party 
had  a  property  in  the  goods  till  conviftion,  and  ought  to 
be  reafonably  fuftained  out  of  them,  yet  this  conveyance 
is  fraudulent  at  Common  law,  for  it  cannot  be  intended 
to  any  other  purpofe  than  to  prevent  a  forfeiture,  and  de- 
fraud the  King.     Skin.  357. 

A  man  comes  by  habeas  corpus  out  of  London,  and  had 
no  caufe  to  leave  that  prifon,  but  by  his  covin  ;  it  was 
ordered,  that  he  (hould  be  in  execution  till  he  had  paid 
the  debt  recovered  againft  him  after  the  writ  brought, 
and  that  after  he  (hould  be  remanded  to  anfwer  the 
plaintiffs  there,      l  Rol.  Abr.  549.     Cro.  Car.  128. 

Hence 
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Hence  it  appears,  that  the  making  ufe  of  the  procefs 
of  the  law  is  not  only  a  fraud,  but  an  aggravation  of  the 
offence  ;  as  if  a  pcrfon  iniending  to  fteal  a  horfe  lakes 
cut  a  replevin,  anJ  thereby  has  the  horfe  delivered  to  him 
by  the  fheriff;  or  if  one  intending  to  rifle  goods,  gets 
poffcflion  from  the  fheiifF  by  virtue  of  a  judgment  ob- 
tained, without  any  the  leaft  colour  of  title,  upon  falfe 
affidavits,  iffc.  2  In/.  108.  H.  P.  C.  63.  Kel.  43. 
I  Sid.  254.     Jiaym.  276. 

If  J.  on  a  quarrel  witli  B.  tells  him,  that  he  will  not 
ftrike  him,  but  that  he  will  give  B.  a  pot  of  ale  to  ftrike 
him,  and  thereupon  B.  ftrikes,  and  J.  kills  him  ;  he  is 
guilty  of  murder,  for  he  (hall  not  elude  the  juflice  of  the 
law  by  fuch  a  pretence  to  cover  his  malice.  H.  P.  C. 
48.      I  Hawi.  P.C.  Bi. 

So  if  B.  challenge  J.  and  J.  refufe  to  meet  him  ;  but 
in  order  to  evade  the  law,  tells  B.  that  he  (hall  go  the 
next  day  to  fuch  a  town  about  his  bufinefs,  and  accor- 
dingly B.  meets  him  the  next  day  in  the  road  to  the 
fame  town,  and  aflaults  him,  whereupon  they  fight,  and 
J.  kills  B.  he  feems  guilty  of  murder,  unlefs  it  appear 
by  the  whole  circumftances,  that  he  gave  B.  fuch  infor- 
mation accidentally,  and  not  with  a  defign  to  give  him  an 
opportunity  of  lighting,      i  Hawi.  P.C.  81. 

If  a  perfcn  takes  a  lodging  in  a  houfe,  under  the  co- 
lour thereof  to  have  the  opportunity  of  rifling  it,  and  to 
elude  the  juftice  of  t'.e  law,  by  endeavouring  to  keep  out 
of  the  letter  of  it,  by  gaining  a  pofTcffion  of  the  goods 
with  the  confent  of  the  owner,  he  feems  to  be  as  guilty  ! 
of  felony  as  any  other  felon,  inafmuch  as  his  whole  in- 
tention was  to  defraud  the  law.     Kel.  24,  81.      i  Show. 

50,5'- 

A  man  takes  a  wife,  and  afterwards  marries  another, 
hib  firft  wife  living;  and  by  isid  gave  part  of  his  goods 
to  his  pretended  fecond  wile ;  it  feems  this  is  a  fraudu- 
lent gift  within  13  E/iz.  ai-d  by  the  Common  law  too, 
in  refpe(ft  of  creditors,  becaufe  made  without  any  valuable 
confideration ;  for  the  fecond  pretended  marriage  is  fo  far 
from  coming  under  tiie  notion  of  a  confideration,  that  it 
is  a  crime  punifhable  by  law.      2  Leon.  223. 

A  man  has  a  judgment  for  a  juft  debt  a^ainft  J.  and 
takes  out  a  feri  facias,  and  gets  the  (heriff"  to  feize  the 
goods,  but  would  not  let  him  proceed  further,  but  fuf- 
fercd  the  goods  to  remain  in  the  cuftody  of  j4.  the  debtor, 
B.  who  has  alfo  a  judgment  againft  J.  for  a  juft  debt, 
takes  out  a  fieri  facias ;  and  the  queftion  was,  whether 
he  could  feize  upon  the  goods ;  and  it  was  held  per  cur'. 
That  he  might,  for  the  former  was  a  fraudulent  execution, 
and  the  (herifF  might  very  well  return  nulla  bona  upon  it. 
Faref  37. 

If  there  be  judgment  in  debt  againft  J.  S.  and  he 
fuffers  himfelf  to  be  outlawed  for  felony  with  an  intent 
to  defraud  his  creditors,  and  afterwards  he  purchafes  his 
pardon  and  hath  reftitution,  the  creditor  may  well  take 
execution  for  this  apparent  fraud.     Dyer  245. 

2.  T^hat  ails  are  deemed  fraudulent  in  the  courts  of 
equitj. 

It  is  clearly  agreed,  that  all  covins,  frauds  and  deceits, 
for  which  there  is  no  remedy  by  the  ordinary  courfe  of 
law,  are  properly  cognifable  in  equity  ;  and  it  is  admitted, 
that  the  matters  of  fraud  were  one  of  the  chief  branches 
to  which  the  jurifdi<5lion  of  Chancery  was  originally  con- 
fined.    4  In/l.  84. 

But  as  every  cafe  on  this  head  depends  fo  much  upon 
its  own  circumftances,  it  will  be  difficult  to  range  them 
in  any  other  order  than  by  inferting  the  moft  remarkable 
cafes  where  the  parties  have  been  relieved  againft  fraud 
and  impofition.     2  Bac.  Abr.  597. 

As  where  A.  being  tenant  in  tail,  remainder  to  his 
brother  B,  in  tall,  A.  not  knowing  of  the  intail,  makes 
a  fettlement  on  his  wife  for  life  for  her  jointure,  without 
levying  a  fine,  or  fufFering  a  recovery,  which  B.  who 
knew  of  the  intail  ingrofTes,  but  does  not  mention  any 
thing  of  the  intail,  becaufe,  as  he  confefTed  in  his  anfwer, 
if  he  had  fpoke  any  thing  of  it,  his  brother,  by  a  reco- 
very, might  have  cut  off  the  remainder,  and  barred  him  ; 
and  altho'  after  the  death  of  A.    B.  recovered  in  ejed- 
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ment  againft  the  widow  by  force  of  the  intail ;  yet  flie  ■ 
was  relieved  in  Chancery,  and  a  perpetual  injunftion 
granted  for  this  fraud  in  B.  in  concealing  the  intail, 
which  if  it  had  been  difclofed,  the  fettlement  mie,ht  have 
been  made  good  by  a  recovery.  Preced.  Chanc.  35. 
Raw  V.  Potts.  2  I'ern.  239.  S.  C.  and  affirmed  in  the 
houfe  of  lords. 

So  where  a  mother  being  abfolute  owner  of  a  term,  the 
fame  being  limited  to  her  in  tail,  is  prefent  zt  a  trcatv 
for  her  fon's  marriage,  and  hears  her  fbn  declare,  that  the 
term  was  to  come  to  him  at  his  mother's  ceaih,  and  is  a 
witnefs  to  the  deed,  whereby  the  revcifion  of  the  term  is 
fettled  on  the  ifTue  of  the  marriage  after  the  mother's 
death,  and  (he  was  compelled  in  equity  to  make  good 
the  fettlement.      2  Fern.  150. 

1[  A.  by  a  marriage-fettlcmcnt  being  tenant  for  life  of 
certain  mills,  remainder  to  his  firft  fon  in  tail,  and  the 
fon  who  knows  of  the  fettlement,  encoiirages  a  perfon  to 
take  a  leafe  for  thirty  years  of  thofe  mill.*,  and  to  lay  out 
confiderable  fums  of  money  in  new  building  and  im- 
proving them,  in  order  to  reap  the  advantage  thereof  after 
his  father's  death  ;  this  is  fuch  a  fraud  and  pradice,  as 
ought  to  be  difcountenanced  in  equity,  and  therefore  it 
was  decreed  in  this  cafe,  that  the  leflee  (bould  enjoy  for 
the  reiidue  of  the  term  that  remained  imexpired  after, 
the  father's  death,      i  Abr.  357. 

So  where  a  younger  brother,  having  an  annuity  of 
100/.  per  annum,  charged  on  lands  by  his  father's  v/ill, 
agrees  with  J.  S.  to  fell  it  to  him,  which  J.  S.  is  en- 
couraged to  purchafe  by  t.he  elder  brother,  who  fold  him, 
that  though  he  had  heard  that  the;e  was  a  fettlement 
which  had  intailed  thofe  lands  out  of  which  it  ifTued,  that 
)et  he  had  conftantly  paid  this  annuity,  as  alfo  3OC0 /. 
charged  by  the  fame  will  to  his  fitters ;  and  the  elder 
brother  afterwards  getting  the  fettlement  into  his  hands, 
and  endeavouring  thereby  to  avoid  payment  of  this  an- 
nuity. It  was  decreed  in  favour  of  the  purchafer,  purely 
that  the  annuity  (hould  ftill  be  paid  on  the  encourage- 
ment given  by  the  elder  brother,  i  Fern.  136.  Hoibs 
and  Norton. 

So  where  lands  in  mortgage  running  through  three 
defcents,  and  the  perfon  intitled  to  redeem,  not  know- 
ing how  much  was  due  for  the  intereft,  is  informed  by 
the  heir  of  the  mortgagee  that  it  was  confiderably  lefs 
than  really  it  was ;  whereupon  he  fettles  it  upon  his 
marriage,  as  fubjed  only  to  fo  much  ;  and  it  was  decreed 
that  thofe  who  derive  under  this  fettlement  (hould  redeem 
accordingly,  without  being  obliged  to  pay  the  fum  con- 
cealed, for    the  fraud.      Proced.  Chanc.  131.  Barret  v 

mils. 

If  A.  has  a  prior  incumbrance  on  an  effete,  and  is  a 
witnefs  to  a  fubfequent  mortgage,  but  does  not  difclofe 
his  own  incumbrance  ;  this  is  fuch  a  fraud  in  him,  for 
which  his  incumbrance  (hall  be  poftponed.  2  Fern.  151. 
Clare  and  Earl  of  Bedford,  cited  to  have  been  decreed. 

So  where  a  counfel  having  a  ftatute  from  A.  advifes  B. 
to  lend  A.  1000  /.  on  a  mortgage,  and  draws  the  mort- 
gage, with  a  covenant  againft  all  incumbrances,  and 
conceals  his  own  ftatute;  and  it  -.vas  held,  that  the  fta- 
tute  (hould  be  poftponed  to  the  mortgage,  i  Fern.  3-0. 
Draper  v.   B  or  lace. 

So  if  A.  being  about  to  lend  money  to  B.  on  a  mort- 
gage, fends  C.  to  inquire  of  D.  who  had  a  prior  mort- 
gage,  whether  he  had  any  incumbrance  on  B.'i,  efiate, 
if  it  be  proved  that  C.  went  to  him  accordingly,  and 
that  D.  denied  that  he  had  any,  D.'s  mortgage  fhall  be 
poftponed.      2  Fern.  554.  Ibbotfon  v.   Rhodes. 

So  if  A.  having  a  mortgage  on  a  leafehold  eftate^,  lends 
the  mortgage  deed  to  the  mortgagor,  with  an  intent  to 
borrow  more  money  ;  that  is  fuch  a  fraud  in  the  mor- 
gagee,  fof  which  his  mortgage  (hall  he  poftponed  to  tte 
fubfequent  incumbrance.  2  Fern.  726.  Peter  and  Ruf- 
fel.     Abr.  Eq.  -^21.   S.  a. 

If  a  copyholder,  by  liis  will  intending  to  give  the 
greateft  part  of  his  eftate  to  his  godfon,  and  the  other 
part  to  his  wife,  is  perfuaded  by  the  wife  to  nominate  her 
to  the  whole,  on  a  promife  that  (he  would  give  the 
godfon  the  part  deligned  fur  him  ;  it  will  be  decreed 
againft  the  wife  on  the  point  of  fraud,  though  there  was 
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no  memorandum  thereof  in  writing  purfuant  to  the  ftatute 
of  frauds  and  perjuries.  Preced.  Chanc.  3.  Devonijh  and 
Baines. 

So  where  the  defendant,  on  a  treaty  of  marriage  for 
his  daughter  with  the  plaintiff,  figned  a  wiiting  com- 
prifing  the  terms  of  the  agreement,  and  afterward  de- 
figning  to  elude  the  force  thereof,  and  get  loofe  from  his 
agreement,  ordered  his  daughter  to  put  on  a  good  humour, 
and  get  the  plaintiff  to  deliver  up  that  writing,  and  then 
marry  him,  which  fhe  accordingly  did,  and  the  defen- 
dant flood  by  at  a  corner  of  a  ftreet  to  fee  them  go 
by  to  be  married  ;  and  the  plaintiff  was  relieved  on  the 
point  of  fraud.  Abr.  Eq.  20.  Halpeny  and  Mallet.  2 
Vern.  273-  S.  C.  . 

The  plaintiff's  wife,  before  her  mter-marriage  with 
the  plaintiff,  being  poffelfed  of  a  term  for  years,  as  execu- 
trix to  her  firft  hufband,  and  which  was  liable  as  affets, 
to  the  payment  of  his  debts,  in  order  thereto,  and  to 
raife  money  for  that  purpofe,  the  plaintiffs,  after  their 
marriage,  entered  into  an  agreement  with  the  defendant 
for  fale  of  the  houfe  in  queflion,  for  the  refidue  of  the 
term,  for  450/.  whereof  210/.  was  to  be  applied  in 
difcharge  of  a  mortgage  thereon  to  one  J.  S.  and  the 
remainmg  240/.  was  to  be  paid  to  the  plaintiffs;  accor- 
dingly the  plaintiffs  executed  an  affignment  of  the  houfe  to 
the°defendant,  with  a  receipt  indorfed  thereon  for  the 
whole  purchafe-money,  but  the  defendant  did  not  then 
pay  the  purchafe-money,  but  gave  a  note  for  the  pay- 
ment of  210/.  part  thereof  to  J.  5.  the  mortgagee,  and 
of  the  remaining  240/.  to  the  plaintiffs  ;  and  for  the  non- 
payment thereof  the  plaintiffs  brought  their  bill  to  have 
a  fpecifick  performance  and  payment  of  the  money  ac- 
cordingly ;  the  defendant,  by  his  anfwer,  admitted  tiie 
whole  cafe  to  be  as  above  fet  forth ;  but  infiffed,  that 
he  ought  not  to  be  bound  thereby,  for  that  the  plaintiffs 
could  not  make  him  a  good  title,  they  having  by  articles 
before  marriage  agreed  to  fettle  this  houfe  for  the  benefit 
of  themfelves  and  their  iflue,  of  which  he  had  no  notice 
at  the  time  of  his  purchafe ;  and  for  a  difcovery  of  thefe 
articles,  and  to  have  up  his  note  on  a  re-affignment  of 
the  houfe,  the  defendant  brought  his  crofs  bill ;  the 
plaintiffs  by  their  anfwer  admitted  there  were  fuch  ar- 
ticles, but  infilled,  that  the  houfe  lying  in  Aliddlefix, 
thofe  articles  were  never  regiftered  in  the  Middle/ex  of- 
fice, and  therefore  void  as  againfl  the  plaintiff;  but  on 
a  hearing  at  the  Rolls,  the  Mafter  of  the  Rolls  decreed 
the  original  bill  to  ftand  difmiffed  with  cofls ;  and  on 
the  crofs  bill  decreed  the  note  given  for  the  purchafe- 
money  to  be  delivered  up  on  a  re-aflignment  of  the  houfe, 
and  the  plaint.ff  in  that  caufe  likewife  to  have  his  cofts, 
by  reafon  of  the  plaintiff's  fraud  in  concealing  the  ar- 
ticles ;  which  decree  was  affirmed  by  my  Lord  Chancel- 
lor.     Jbr.  Eq.  357.  Beatniff  v.   Sinith. 

So  in  a  cafe  between  two  purchafers  of  lands  in  Tork- 
f)lre,  where  the  fecond  purchafer  having  notice  of  the 
firft  purchafe,  but  that  it  was  not  regiftred,  went  on 
and  purchafed  the  fame  effate,  and  got  his  purchafe  re- 
giftred ;  yet  it  was  decreed,  that  having  notice  of  the 
firft  purchafe,  though  it  was  not  regiftred,  bound  him, 
and  that  his  getting  his  own  purchafe  firft  regiftred  was 
a  fraud ;  the  dtfign  of  thofe  afts  being  only  to  give  the 
parties  notice,  who  migiit  otherwife  without  fuch  regif- 
try  be  in  danger  of  being  impofed  upon  by  a  prior  pur- 
chafe or  mortgage,  which  they  are  in  no  danger  of  when 
they  have  notice  thereof  in  any  manner,  though  not  by 
regiftry.     Abr.  Eq.  358.  Blades  and  Blades. 

A.  failing  in  his  trade,  compounded  with  his  creditors 
at  fo  much  in  the  pound,  to  be  paid  at  the  time  therein 
mentioned  ;  and  he  having  failed  in  payment  at  the  pre- 
cife  time,  fome  of  the  creditors  refufed  to  ftand  to  the 
agreement,  which  being  under  hand  and  feal,  he  brought 
his  bill  to  compel  a  performance  thereof;  but  it  appear- 
ing in  the  caufe  that  A.  to  draw  in  the  reft  of  the  cre- 
ditors, had  made  an  under-hand  agreement  with  fome 
of  them,  who  were  feemingly  to  accept  of  the  compo- 
fition,  to  pay  them  their  whole  debts;  which  being  a 
fraud  and  deceit  upon  the  reft  of  the  creditors,  the  court 
would  not  desree  the  agreement,  nor  relieve  the  plain- 
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tiff,  but  difmiffed  the  bill.  2  Van.  71.  Child  and  Dcu^ 
bridge. 

So  where  A.  being  intrufted  by  B.  to  receive  intereft 
on  tallies,  receives  the  principal,  and  fails,  and  after- 
wards compounds  with  his  creditors,  but  B.  would  not 
come  in,  without  having  a  greater  compofition,  which 
A.  agrees  to  give,  and  A.  brought  his  bill  to  be  relieved 
againft  this  under-handed  agreement  ;  but  he  having 
been  guilty  of  a  breach  of  truft,  and  alfo  a  party  to  the 
fraud,  the  court  refufed  to  give  him  any  relief.  2  Vtrn, 
6c2.  Small  and   Brackky. 

If  a  fecurity  be  obtained  from  a  perfon  by  fraud  and 
pra£tice,  upon  a  pretence  of  a  demand  that  is  fi&itious, 
it  will  be  relieved  againft  in  equity.      iVcrn.  123. 

As  where  A.  having  by  the  means  of  an  attorney  pre- 
vailed on  E,  a  woman,  to  levy  a  fine  of  fome  houfes, 
and  to  execute  a  deed  leading  the  ufes  thereof  to  A.  and 
his  heirs  ;  and  it  being  proved,  that  fhe,  at  the  time  of 
levying  the  fine,  declared  fhe  muft  make  ufe  of  feme 
friend's  name  in  truft  ;  and  afterwards  by  will  declared 
fhe  had  levied  fuch  a  fine  only  in  truft,  and  the  better  to 
enable  her  to  difpofe  of  tf.e  eftate,  and  thereby  devife  it 
to  y.  iS.  and  his  heirs,  fubjtft  to  the  payment  of  her 
debts  ;  and  although  A.  proved  a  great  familiarity  and 
friendfhip  between  them,  and  that  flie  had  declared  he 
fhould  have  her  eftate  ;  yet  it  was  decreed,  not  only  that 
the  eftate  fhould  be  liable  to  the  creditors  debts,  bi'.t  that 
A.  fhould  convey  the  eftate  to  devifee  and  his  heirs.  2. 
Vern.  307, 

So  where  A.  being  to  procure  1000/.  for  B.  borrows 
it,  and  pays  B.  only  300/.  and  takes  other  300/.  him- 
felf  and  tlie  remaining  400/.  in  goods,  which  prove 
worth  little  or  nothing  ;  and  for  fecuring  the  whole, 
both  gave  a  recognizance;  yet  that  being  fued  againft  3. 
he  brought  his  bill,  and  had  a  perpetual  injun<5fion  againft 
the  recognizance  on  payment  of  3C0 /.  only,  and  inte- 
reft, by  reafon  of  fome  circumftances  of  fraud;  and  k 
appearing  to  be  a  contrivance  between  A.  and  the  len- 
der, to  charge  B.  with  the  whole.  Preced.  Chanc.  80. 
Smith  and  Loader,     2  Vsrn,  346.  S.  C. 

Where  a  purchafe  was  obtained  from  a  man  in  his  do- 
tage, at  a  great  under  value,  who  was  perfuac'ed  by  the 
perfons  that  treated  with  him,  that  they  could  help  him 
to  a  great  match,  and  told  him,  that  to  qualify  himfelf 
for  the  lady,  it  was  neceffary  he  fliould  convert  all  his 
lands  into  money,  and  they  treated  for  the  purchafe  in  a 
perfon's  name  who  knew  nothing  of  them  atter ;  and 
for  thefe  circumftances  of  fraud  the  purchafe  was  fet 
afjde.      I  Vern.  206,      Vide  Preced.  Chanc.  76. 

Where  an  agreement  for  a  purchafe  was  obtained  from 
a  woman  of  ninety  years  of  age,  and  feveral  fufpicious 
circumftances  appearing,  the  court  would  neither  decree 
it  to  be  carried  into  execution  againft  the  heir  at  law, 
nor  to  be  delivered  on  a  crofs  bill  for  that  purpofe,  but 
left  the  parties  to  their  remedy  at  law.  2  Vern.  632. 
Green  v.   IVood. 

There  are  likewife  feveral  infiances,  where  a  parol 
agreement  intended  to  be  reduced  into  writing,  but  pre- 
vented by  fraud,  has  been  decreed  in  equity,  notwith- 
ftanding  the  ftatutc  of  frauds  and  perjuries ;  as  v/here 
upon  a  marriage  treaty,  inftruftions  were  given  by  the 
hufband  to  draw  a  fettlement,  which  he  privately  coun- 
termanded, and  afterwards  drew  in  the  woman  by  per- 
fuafions  and  aflurances  of  fuch  fettlement  to  marry  him  ; 
and  it  was  decreed,  that  he  ftiould  make  good  the  fet- 
tlement.     Abr.  Eq.  19.  and  fee  tit.  ^^^XZZVaZWX., 

So  where  a  parol  agreement  was  concerning  the  len- 
ding of  money  on  a  mortgage,  and  the  covenants  pro- 
pofed  were  an  abfolute  deed  from  the  mortgagor,  and  a 
deed  of  defeafance  from  the  mortgagee,  and  after  the 
mortgagee  had  got  the  deed  of  conveyance,  he  refufed  to 
execute  the  defeafance ;  and  it  was  decreed  againft  him 
on  the  point  of  fraud.     Abr.  Eq.  20. 

If  a  fon  and  heir  apparent  perAiades  his  father  not  to- 
make  a  will  which  he  intended  to  have  made,  and  which 
was  to  contain  provifions  for  his  younger  children,  pro- 
mifmg  to  do  for  them  himfelf;  this  is  fuch  a  fraud,  for 
which  equity  will  decree  the  heir  to  give  them  fuch  pro- 

vifion 
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vifion  himfelf.  Preced.  Chanc.  4.  Chamberlainh  cafe, 
cited  .to  have  been  decreed. 

So  where  tenant  in  tail  is  prevented  by  the  iflue  in 
tail  from  fufFering  a  recovery,  in  order  to  provide  for 
younger  children,  by  his  promifing  to  do  for  them  him- 
felf; equity  will  compel  liini  to  do  it  after  his  father's 
death.      Pieced.  Chanc.  5. 

If  a  mother  having  a  right  to  dower,  to  encourage  a 
marriage  of  her  fan  to  A.  B.  releafes  her  dower,  and  the 
releafe  is  fliewn  to  the  wife  and  her  relations,  it  fliall 
bind  the  mother,  tl.ougii  the  releafe  was  obtained  by  a 
fraudulent  fuggeftion.      I  /4r?7.  19,    20,    31,   32. 

If  a  man  charges  lands  in  D.  with  a  portion  for  a 
daughter  by  a  firll  venter,  and  then  marries,  and  fettles 
part  of  thofe  lands  for  the  jointure  of  a  fecond  wife, 
who  has  no  notice  of  the  charge,  and  A.  believing  that 
the  portion  would  take  place  of  the  jointure,  by  will 
gives  other  lands  in  lieu  thereof,  and  the  wife  combines 
with  her  fon,  who  is  heir  to  J.  to  defeat  this  fettlement 
and  provifi>)n  on  the  daughter,  by  adhering  to  her  join- 
ture, and  infifting,  that  the  provifion  on  the  daughter 
was  voluntary  and  fraudulent  as  to  her  ;  and  that  there- 
fore fhe  was  not  bnund  to  accept  of  the  devife  ;  the 
daughter  will  be  relieved  in  equity,  I  Fern.  219, 
Reeve  and  Reeve. 

A  widow  ;iiak.es  a  deed  of  fettlement  of  her  eftate,  and 
marries  a  fccond  hufband,  who  was  not  privy  to  fuch 
fettlement;  a;.d  it  ap;  earing  to  the  court,  that  it  was  in 
confidence  of  her  having  fuch  eflate,  that  the  hufband 
married  her,  the  court  fet  afide  the  deed  as  fraudulent. 
2  Chanc.  Rep.  8 1.   Howard  i^nA  Hooker. 

But  where  a  widow,  before  her  marriage  with  a  fecond 
hufband,  afligned  over  the  greeted-  part  of  her  eftate  to 
truftees,  in  truft:  for  her  children  by  her  former  hufband; 
and  tho'  it  was  infifted,  that  this  was  without  the  privity 
of  the  hufband,  and  done  with  a  defign  to  cheat  him,  yet 
the  court  thought  that  a  widow  may  thus  provide  for  her 
children  before  £he  put  hetfelf  under  the  power  of  a  huf- 
band ;  and  it  being  proved  that  8000/.  was  thus  fettled, 
and  that  the  hufband  had  fupprelTed  the  deed,  he  was 
decreed  to  pay  the  whole  money,  without  directing  any 
account.      I  Ferti.  408.  Hunt  and  Matheivs, 

3.  Of  fraudulent  conveyances  to  defeat  a-editors  and  pur- 
chafers  within  the  Jlalute  13  &  27  Elizabeth. 

It  feems  by  the  Common  law,  if  a  man  had  a  right 
and  title  to  a  thing,  or  a  jufl  debt  owing  to  him,  he 
might  avoid  any  fraudulent  conveyance  made  to  deceive 
him  of  that  ria,ht  or  debt;  as  if  a  man  had  a  right  to 
goods,  and  he  thar  had  them  fold  them  by  covin  in  a 
market-ovett,  to  alter  the  property  of  them;  or  if  one 
paiTed  away  noods  to  deceive  a  creditor,  thefe  aiEls  might 
have  been  fct  afide  ;  but  if  the  gift  were  precedent  to  the 
light  or  debt,  there  was  no  way  in  fuch  cafe  to  fet  afide 
the  conveyance.  3  Co.  83.  Moor  638,  Dyer  295. 
Co.  Lit.  290.  a.  b. 

But  now,  by  the  13  £//z.  cap.  5.  "  For  the  avoiding 
and  aboliihing  of  feigned,  covenous  and  fraudulent  feofF- 
ments,  gifts,  grants,  alienations,  conveyances,  bonds, 
fuits,  judgments  and  executions,  as  well  of  lands  and  te- 
nements as  of  goods  and  chattelj,  now  of  late  more  com- 
monly pradii  fed  t-han  heretofore;  which  feoffments,  gifts, 
grant-",  a'ienations,  conveyances,  bonds,  fuits,  judgments, 
and  executions,  have  been  and  are  devifed  and  contrived 
of  malice,  fraud,  covin,  collufion  or  guile,  to  the  end, 
purpofe,  and  intent  to  delay,  hinder,  or  defraiid  creditors 
and  others  of  their  jufl  and  lawful  actions,  fuits,  debts, 
accounts,  damages,  penalties,  forfeitures,  heriots,  mor- 
tuaries and  reliefs,  not  only  to  the  let  or  hinderance  of 
the  due  courfe  or  execution  of  law  and  juftice,  but  alfo 
to  the  overthrovtr  of  all  true  and  plain  dealing,  bargaining 
and  chevifance; 

"  It  is  therefore  enafled,  that  all  and  every  feoffment, 
gift,  grant,  alienation,  bargain  and  conveyance  of  lands, 
tenements,  hereditaments,  goods  and  chattels,  or  of  any 
of  them,  or  of  any  leafe,  rent,  common,  or  oiher  profit 
or  charge  out  of  the  fame  land;?,  tenements,  hereditaments, 
goods  and  chattels,  or  any  of  them,  by  writing  or  other- 

VoL.  II.  N°.  80. 
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wife,  and  all  and  every  bond,  fuit,  judgment  and  exe- 
cution at  any  time  had,  or  hereafter  to  be  had  or  made,  to 
or  for  any  intent  or  purpofe  before  declared  and  exprefied, 
ftiall  be  from  henceforth  deemed  and  taken  (only  as  againft 
that  perfon  or  perfons,  his  or  their  heirs,  fucceflbrs,  exe- 
cutors, adminiflrators  and  afTigns,  and  every  of  them, 
whofe  a<Sions,  fuits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries  and  reliefs  by  fuch  guileful, 
covenous  or  fraudulent  devices,  and  practices,  as  is  afore- 
faid,  are,  ftialJ,  or  might  be  in  any  wife  diftuibcd,  hin- 
dered, delayed  or  defrauded,)  to  be  clearly  and  utterly 
void,  fruftrate,  and  of  none  effeft;  any  pretence,  colour, 
feigned  confideration,  exprelling  of  ufe,  .or  any  other 
matter  or  thing  to  the  contpry  notwithftanding." 

"  Provided  that  this  adl,  or  any  thing  therein  con- 
tained, (hall  not  extend  to  any  eftate  or  intereft  in  lands, 
tenements,  hereditaments,  leafe?,  rents,  commons,  profits, 
goods  or  chattels,  had,  made,  conveyed  or  afFured,  or 
hereafter  to  be  had,  made,  conveyed,  or  affured,  which 
eftate  or  intereft:  is,  or  fhall  be  upon  good  confideration, 
and  bona  fide  lawfully  conveyed  or  affured  to  any  perfon 
or  perfons,  or  bodies  politick  or  corporate,  not  having,  at 
the  time  of  fuch  conveyance  or  aflTurance  to  them  made, 
any  manner  of  notice  or  knowledge  of  fuch  covin,  fraud 
or  collufion,  as  is  aforefaid." 

And  by  the  27  EUz.  cap.  4.  "  For  avoiding  of  frau- 
dulent, feigned  and  covenous  conveyances,  gift?,  grants, 
charges,  ufes  and  eftates,  and  for  the  maintenance  of  up- 
right and  juft  dealing  in  the  purchafing  of  lands,  tene- 
nents  and  hereditaments,  it  is  enadled.  That  all  and  every 
conveyance,  grant,  charge,  leafe,  eftate,  incumbrance 
and  limitation  of  ufe  or  ufe«,  of,  in,  or  out  of  any  lands, 
tenements,  or  other  hereditaments  whatfoever,  had  or 
made,  or  at  any  time  hereafter  to  be  made,  for  the  intent 
and  purpofe  to  defraud  and  deceive  fuch  perfon  or  perfons, 
bodies  politick  or  corporate,  as  have  purchafed,  or  fhall 
afterwards  purchafe  in  fee-fimple,  fee-tail,  for  life,  lives, 
or  years,  the  fame  lands,  tenements  and  hereditaments, 
or  any  part  or  parcel  thereof  fo  formerly  conveyed, 
granted,  leafed,  charged,  incumbred  or  limited  in  ufe, 
or  to  defraud  and  deceive  fuch  as  have,  or  fhall  purchafe 
any  rent,  profit  or  commodity,  in  or  out  of  the  fame,  or 
any  part  thereof,  fhall  be  deemed  and  taken,  only  as  againft 
that  perfon  and  perfons,  bodies  politick  and  corporate, 
his  and  their  heirs,  fucceflbrs,  executors,  adminiflrators 
and  affigns,  and  againft  all  and  every  other  perfon  and 
perfons  lawfully  having  or  claiming,  from,  or  under 
them  or  any  of  them,  which  have  purchafed,  or  fliall 
hereafter  fo  purchafe  for  money,  or  other  good  confide- 
ration, the  fame  lands,  tenements  or  hereditaments,  or 
any  part  or  parcel  thereof,  or  any  rent,  profit  or  com- 
Cnodity,  in  or  out  of  the  fame,  to  be  utterly  void,  fru- 
ftrate, and  of  none  eff^edt ;  any  pretence,  colour,  feigned 
confideration,  or  exprefltng  of  any  ufe  or  ufes  to  the  con- 
trary notwithftanding." 

Provided  that  this  ai3,  or  any  thing  therein  contained, 
(hall  not  extend  or  be  conftrued  to  impeach,  defeat, 
make  void  or  fruftrate  any  conveyance,  aftignment  or " 
leafe,  afTurance,  grant,  charge,  leafe,  eftate,  intereft,  or 
limitation  of  ufe  or  ufes  of,  in,  to,  or  out  of  any  lands, 
tenements  or  hereditaments  heretofore  at  any  time  had 
or  made,  or  hereafter  to  be  had  or  made  upon  or  for 
good  confideration,  and  bona  fide,  to  any  perfon  or  per- 
fons, bodies  politick  or  corporate;  anv  thing  before  men- 
tioned to  the  contrary  notwithftanding. 

And  by  fe£i.  5.  it  is  further  enafled  by  the  faid  fta- 
tute.  That  if  any  perfon  or  perfons  fliall  make  any  con- 
veyance, gift,  grant,  demife,  charge,  limitation  of  ufe  or 
ufes,  or  afTurance  of,  in,  or  out  of  any  lands,  tenements 
or  hereditaments,  with  any  claufe,  provifion,  article  or 
condition  of  revocation,  determination  or  alteration  at 
his  or  their  will  or  pleafure,  of  fuch  conveyance,  af- 
furance,  grants,  limitations  of  ufes,  or  eftates  of,  in,  or 
out  of  the  faid  lands,  tenements  or  hereditaments,  or  of, 
in,  or  out  of  any  part  or  parcel  of  them,  contained  or 
mentioned  in  any  writing,  deed,  or  indenture  of  fuch  af- 
furance,  conveyance,  grant  or  gift,  and  after  fuch  con- 
veyance, grant,  gift  or  demife,  do  bargain,  fell,  de- 
mife, grant,  convey,  or  charge  the  fame  lands,  tene- 
F  f  ments 
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ments  or  hereditaments,  or  any  part  or  parcel  thereof, 
to  any  perfon  or  perfons,  bodies  politick  or  corporate, 
for  any  money  or  other  good  confideration  paid  or  given, 
(the  faid  firft  conveyance,  affurance,  grant,  gift,  demife, 
charge  or  limitation,  not  by  him  or  them  revoked,  made 
void,  or  altered,  according  to  the  power  and  authority 
referved  or  expreffed  unto  him  or  them,  in  and  by  the 
faid  fecret  conveyance,  afTurance,  gift  or  grant,)  that 
then  the  faid  former  conveyance,  aflurance,  gift,  demife 
and  grant,  as  touching  the  faid  lands,  tenements  and 
hereditaments  fo  after  bargained,  fold,  conveyed,  demifed 
or  charged,  againft  the  faid  bargainees,  vendees,  lefl'ees, 
grantees,  and  every  of  them,  their  heirs,  fucceflors, 
executors  and  afligns,  and  againfl  all  and  every  perfon 
and  perfons,  which  have,  fhall  or  may  lawfully  claim  any 
thing  by,  from,  or  under  them,  or  any  of  them,  (hall 
be  deemed,  taken,  and  adjudged  to  be  void,  fruftrate, 
and  of  none  effe<3,  by  virtue  and  force  of  this  prefent  a£t. 

Provided,  that  no  lawful  mortgage  made,  or  to  be  made 
bona  fide,  and  without  fraud  or  covin,  upon  good  confi- 
deration,  (hall  be  impeached  or  impaired  by  force  of  this 
a£t,  but  (hall  ftand  in  the  like  force  and  efFeft,  as  the 
fame  (hould  have  done  if  this  adl  had  never  been  had  or 
made. 

In  the  conftruflion  of  thefe  flatutes  the  following  opi- 
nions have  been  holden. 

That  where  in  a  formedm  the  tenant  pleaded  non- 
tenure, upon  which  they  were  at  ifTue  ;  and  it  was  found, 
that  before  the  writ  purchafed,  the  tenant  enfeoffed  divers 
perfons,  with  an  intent  to  defraud  him  who  had  caufe  of 
adion  to  the  lands,  and  notwithftanding  the  feoffor  took 
the  profits  ;  and  on  this  verdift  it  was  adjudged  for  the 
defendants,  vi'x,.  that  by  the  13  EU-z..  the  feoffment  was 
void  againft  him.     Cro,  Eliz.  233.  Leonard  and  Bacon. 

A.  being  indebted  to  5.  in  400/.  and  to  C.  in  200/. 
C.  brings  debt  againft  him,  and  hanging  the  writ,  A. 
being  poffefled  of  goods  and  chattels  to  the  value  of  300/. 
makes  a  fecret  conveyance  of  them  all,  without  exception, 
to  B,  in  fatisfadion  of  his  debt,  but  notwithftanding  con- 
tinues in  poffeffion  of  them,  and  fells  fome  of  them,  and 
others  of  them  being  flieep  he  fets  his  mark  on  ;  and  it 
was  refolved  to  be  a  fraudulent  gift  and  fale  within  the 
13  £11%.  for  tho'  fuch  a  fale  hath  one  of  the  qualifications 
required  by  the  ftatute,  being  made  to  a  creditor  for  his 
juft  debt,  and  confequently  on  a  valuable  confideration  ; 
yet  it  wants  the  other;  for  the  owner's  continuing  in 
poifefHon  is  a  fixed  and  undoubted  charafter  of  a  frau- 
dulent conveyance,  becaufe  the  pofteirion  is  the  only  in- 
dicium of  the  property  of  a  chattel,  and  therefore  this 
fale  is  not  made  bona  fide ;  and  as  this  is  a  leading  refo- 
lution,  being  agreeable  to  the  rules  of  commerce  fettled 
by  the  ftatuie,  fo  it  is  highly  conformable  to  the  moft 
exadt  reafon  and  equity;  for  if  fuch  collufion  and  pradtice 
were  allowed  between  a  debtor  and  his  creditor,  as  it 
would  prove  injurious  to  other  creditors  of  the  fame 
debtor,  in  depriving  them  of  all  means  of  fatisfying  them- 
felves  by  the  ftated  methods  of  juftice;  fo  it  would  in  its 
confequence  have  a  very  ill  influence  on  commerce,  by 
preventing  loans  of  money,  and  other  confidences  of  that 
nature,  which  are  fo  neceffary  for  the  fupport  of  it,  fincc 
no  man  would  lend,  or  truft  another  with  money  or 
goods  upon  fuch  an  apparent  hazard  of  lofing  them. 
3  Co.  80.  Twine's  cafe.   Moor  638.    I  Buljh.  226.  5.  C. 

So  where  A.  being  indebted  to  five  feveral  perfons  in 
the  fum  of  20/.  each,  and  having  goods  to  the  value  of 
20/.  makes  a  gift  of  them  to  one  of  the  five,  in  fatis- 
fadion  of  his  debt;  but  upon  this  fecret  trufl  between 
them,  that  the  grantee,  in  compaffion  to  his  circum- 
ftances,  (hould  deal  favourably  with  him  in  permitting 
him,  or  fome  other  for  him,  to  ufe  and  poffefs  the  faid 
goods,  paying  to  his  creditor  as  he  was  able  and  could 
afford  it,  the  faid  debt  of  2o/.  and  refolved  to  be  a  frau- 
dulent conveyance  and  deed  of  fale.  2,  Co.  81.  Moor 
^39- 

So  if  A.  makes  a  bill  of  fale  of  all  his  goods  in  confi- 
deration of  blood  and  natural  affedtion  to  his  fon,  or  one 
of  his  lelations,  it  is  a  void  conveyance  in  refpedt  to  cre- 
ditors ;  for  the  confideration  of  blood,  iSc.  which  are 
made  the  motives  of  this  gift,  are  eftecmed  in   their  ra- 
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ture  inferior  to  valuable  confiderations,  which  are  neceffa- 
rily  required  in  fuch  fales  by  13  Elit.  and  this  feems  to 
be  a  conftrudlion  fuitable  to  the  ftridleft  riilc<;  of  equity  ; 
for  if  confiderations  of  blood  or  natural  affection  were 
allowed  to  be  of  equal  dignity  with,  or  to  come  under 
the  notion  of  valuable  confiderations  required  by  this  fta- 
tute, it  would  be  in  the  power  of  any  debtor,  by  fuch 
conveyances  of  his  perfonal  eftate  to  his  kindred,  to 
build  a  family  upon  a  fraud  to  his  creditors,  which 
carries  in  it  all  the  ftrains  of  injuftice  and  coilufive  deal- 
ing ;  moreover,  there  is  a  ftrong  prefumption,  that  fuch 
fales  to  relations  are  conftantiy  attended  with  a  fecret 
truft  and  perfonal  confidence  of  re  conveying  part  of  the 
goods  to  the  vender  for  his  fuftenance,  fo  that  they  are 
intirely  inconfiftent  with  the  fcheme  laid  down  by  the 
ftatute,  and  therefore  void  and  illegal,  2  Rol.  Abr.  779. 
Palm.  214.      3  Co.  81. 

But  if  a  perfon,  before  he  contradts  any  debts,  makes 
a  voluntary  fettlement  on  his  fon  bona  fide,  it  feems  that 
this  is  not  within  the  ftatute,  for  it  never  could  be  the 
intent  of  the  adl  to  fet  afide  all  voluntary  fettlements ;  but 
if  the  gift  be  made  on  any  truft  either  exprefled  or 
implied,  between  donor  and  donee,  it  is  within  the  fta- 
tute ;  for  all  adts  for  the  fupprefiing  of  fraud  are  to  be 
liberally  expounded.  1  Msd.  119.  i  Vent,  194.  1  Sid, 
349.     2  Rol.  Rep.  306, 

And  therefore  if  the  jury  find  that  the  owner  conti- 
nued in  poffefTion  of  his  goods  after  his  bill  of  fale  of 
them,  this  is  an  undoubted  badge  of  a  fraudulent  con- 
veyance, becaufe  the  poffeflion  is  the  only  indicium  of 
the  property  of  a  chattel,  which  is  unfixed  and  tran- 
fitory  ;  fo  there  are  other  marks  and  charadters  of  fraud, 
as  a  general  conveyance  of  them  all  without  any  excep- 
tion, for  it  is  hardly  to  be  prefumed,  that  a  man  will 
ftrip  himfelf  intirely  of  all  his  perfonal  property,  not  ex- 
cepting his  bedding  and  wearing  apparel,  unlefs  there  were 
fome  fecret  correfpondence  and  good  underftanding  fet- 
tled between  him  and  the  vendee,  for  a  private  occupancy 
of  all  or  fome  part  of  the  goods  for  bis  fupport  ;  alfo  a 
fecret  manner  of  tranfadling  fuch  bill  of  fale  and  unufual 
claufes  in  it,  as  that  it  is  made  honeftly,  truly,  and  bona 
fide,  are  marks  of  fraud  and  collufion,  for  fuch  an  art- 
ful and  forced  drefs  and  appearance  give  a  fufpicion  and 
jealoufy  of  fome  defed  varnilhed  over  with  it.  3  Co. 
80.     Moor  638. 

A  man  binds  himfelf  in  [a  bond  to  pay  money,  and 
then  in  a  ftatute  to  make  fuch  a  conveyance,  i^c.  a  frau- 
dulent conveyance  is  made  contrary  to  the  defeafance  of 
the  ftatute ;  though  the  conveyance  be  void  againft  the 
firft  debtor,  yet  it  is  a  breach  of  the  condition  of  the 
ftatute,  and  the  conufee  (hall  be  fatisficd  before  the  cre- 
ditor by  bond.      Cro.  "Jac.  131,   132. 

It  is  not  neceffary  that  he  who  contradled  the  debt 
fliould  make  the  fraudulent  conveyance ;  for  if  a  man 
binds  himfelf  and  his  heirs  in  a  bond,  and  lands  defcend 
to  his  heir,  who  makes  a  fraudulent  conveyance  of  tho(e 
lands,  the  creditor  (hall  avoid  it.     5  Co.  60. 

If  a  perfon,  intending  to  deceive  a  purchafer,  conveys 
by  deed  inrolled  his  lands  to  the  King,  and  afterwards, 
for  valuable  confideration,  conveys  to  'J.  S.  the  purcha- 
fer (hall  avoid  this  conveyance  to  the  King  by  the  27 
Ellz.  for  although  the  ftatute  does  not  by  exprefs  words 
extend  to  the  King,  yet  being  a  general  law,  and  made 
for  fupprefiing  fraud,  it  (hall  include  him.  2  Co.  54. 
1 1  Co.  74. 

So  if  A.  being  tenant  in  tail,  remainder  to  B.  in  tail 
or  fee,  and  B.  under  an  apprehenfion  that  A.  defigns  to 
fuffer  a  recovery,  and  deftroy  his  remainder,  by  deed  in- 
rolled  conveys  his  remainder  to  the  King  ;  yet  if  A.  for 
valuable  confideration  afterwards  by  recovery  conveys  the 
eftate  to  y.  S.  and  dies  without  iffue,  the  purchafer 
(hall  avoid  the  conveyance  to  the  King  as  fraudulent 
within  the  27  Eliz.      11  Co.  74.  a.  b. 

In  trefpafs  againft  a  bailiff  of  a  manor  for  diftraining 
goods,  he  juftified  by  virtue  of  his  authority,  and  that 
by  his  precept  he  was  commanded  to  diftrain  the  goods 
of  y.  S.  which  goods  came  to  the  plaintiff's  hands  by 
colour  of  a  fraudulent  gift  of  them  to  the  plaintiff;  and 
on  iflue,  that  the  fale  was  made  bona  fide,  it  was  found 
2  for 
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for  the  defendane,  and  adjudged  for  him,  although  it 
was  objected,  that  he  being  no  creditor  could  not  take 
advantage  of  the  ftatute,  which  being  a  penal  law  oughi 
to  be  conftrued  ftri(5lly.  Latch  222.  Sir  Amhrofe  Tur- 
vU  ver.    Tipper. 

If  a  fatlier  makes  a  fraudulent  leafe  of  his  lands,  with 
an  intent  to  deceive  a  purchafer,  and  dies  before  he  make 
any  conveyance  of  the  lands,  and  afterwards  his  fon  and 
heir,  knowing  or  not  knowing  of  this  leafe,  conveys  to 
7.  5.  for  valuable  confideration,  J.  S.  (hall  avoid  this 
Jeafe  within  the  27  Eliz.     6  Co,  72.  b.  &  viue  i  Vern. 

45.  6. 

j1.  has  a  leafe  of  certain  lands  for  fixty  years,  if  he 
live  fo  long,  and  forges  a  leafe  for  ninety  years  abfolutely, 
and  by  indenture  reciting  this  forged  leafe  bargains  and  fells 
it  for  valuable  confideration,  together  with  all  his  ince- 
reft  in  tiie  land  to  B.  in  this  cafe  B.  is  not  a  purchafer 
within  the  27  Eliz.  for  though  there  were  general  words 
in  the  fale  to  pafs  the  true  intereft,  yet  it  is  plain,  that* 
it  was  never  coniraited  for,  or  originally  included  in  tiie 
bargain  ;  fo  that  the  bargain  being  made  of  an  imaginary 
intereft,  the  bargainee  can  never  come  under  the  cha- 
ra(fler  of  a  real  purchafer,  to  defeat  the  purchafer  of  tiie 
true  leafe  of  fixty  years,  which  ji.  was  really  poflefled 
of.     Co.  Lit,  3.  i.  Sir  Richard  Grobharn'i  cafe, 

A  deed,  though  it  be  fraudulent  in  its  creation,  yet 
by  matter  ex  poji  failo  may  become  good  ;  as  if  one 
makes  a  fraudulent  feoffment,  and  the  feofFee  makes  a 
feoffment  to  another  for  valuable  confideration,  and  af- 
wards  the  firft  feoffor  alfo,  for  valuable  confideration, 
makes  a  fecond  feoffment,  the  feoffee  of  the  feoffee  fliall 
hold  againft  the  fecond  feoffment  of  the  firft  feoffor,  i 
Sid.  134. 

A.  agrees  with  the  Eaft-India  company  to  go  as  pre- 
fident  to  Bengal,  and  enters  into  a  bond  of  2000  /.  pe- 
nalty for  performance  of  articles ;  but  before  he  fet  out 
he  made  a  fettlement  of  his  eftate,  and  among  other 
things  he  declared  the  truft  of  a  term  of  1000  years  to 
be  for  the  raifing  of  5000  /.  as  a  portion  for  his  daughter, 
who  afterwards  married  J.  S.  a  gentleman  of  700/.  per 
ann,  who  before  the  marriage  was  advifed  by  counfel,  that 
the  portion  was  fufficiently  fecured  ;  and  who  afterwards 
on  her  death  had,  on  her  requeft,  expended  400  /.  on  her 
funeral,  but  never  made  any  fettlement  on  her ;  and  A. 
having  imbezilled  the  goods  and  ftock  of  the  company 
to  a  confiderable  value,  the  queftion  was,  whether  this 
fettlement  was  voluntary  and  fraudulent  as  to  them  ;  and 
it  was  held  to  be  a  prudent  and  honeft  provifion,  without 
any  colour  of  fraud  ;  and  though  in  its  creation  it  was 
voluntary,  yet  being  the  motive  and  inducement  to  the 
marriage,  it  made  it  valuable.  Preced.  Chanc.  377. 
Ea/i- India  Company  t.  Clavel. 

On  the  claufe  of  the  27  Eliz.  that  if  a  man  fettles 
lands  to  ufes,  with  a  power  of  revocation,  and  after- 
wards fells  the  lands  for  valuable  confideration,  that  the 
former  ufes  ftiall  be  revoked  ;  it  has  been  ho! Jen,  that  if 
a  man  having  a  future  power  of  revocation  bargains  and 
fells  the  land  before  his  power  commences,  yet  it  is 
within  the  a£t ;  fo  if  the  power  of  revocation  be  refer- 
ved  with  the  confent  of  A.  and  he  conveys  his  land,  not 
having  revoked,  the  conveyance  (hall  be  good  ;  fo  if 
one  having  a  power  of  revocation,  extinguifhes  it  by 
feoffment,  and  then  fells,  the  fale  fliall  be  good.  Moor 
605.     3  Co.  82.  b. 

If  a  gift  be  made  to  deceive  one  creditor,  it  is  void 
againft  all  creditors ;  but  where-ever  a  conveyance  is 
conftrued  fraudulent,  it  muft  be  with  repedt  to  real  cre- 
ditors and  purchafers  for  valuable  confideration.  5  Co. 
60.     Moor  615. 

But  tho'  a  purchafer  for  valuable  confideration  within 
the  27  Eliz.  haih  notice  of  a  fraudulent  conveyance  be- 
fore he  purchafes,  yet  after  the  purchafe  he  fliall  avoid 
it;  for  the  ftatute  exprefsly  avoids  fuch  conveyance,  fo 
that  whether  the  purchafer  hath  notice  of  them,  or  not, 
is  not  material.     5  Co.  bo.  Gooche's  cafe.     Aloor  615. 

HA.  brings  an  adtion  againft  B.  for  lying  with  his 
wife,  after  which  B.  afBgns  his  eftate  to  truftees  in  truft 
to  pay  the  feveral  debts  mentioned  inafchedule,  and  fuch 
Other  debts  as  he  fliould  mention  within  ten  days,  and  A. 
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recovers  5000  /.  damage,  and  brings  his  bill  to  fet  afide 
(his  deed  as  fraudulent,  and  made  to  defeat  him  of  his 
recovery  ;  in  this  cafe  A.  can  have  no  other  relief  but 
to  come  in  upon  the  furplus,  after  the  debts  mentioned 
m  the  fchedule,  or  appointed  within  ten  days  purfuant  to 
it,  are  fatisfied,  the  deed  being  neither  fraudulent  in  law 
or  equity,  A.  being  no  creditor  at  the  time  of  executing  it, 
and  it  was  confcientious  in  him  to  prefer  his  real  creditors 
to  one,  whofe  debt,  when  recovered,  was  frunded  only 
in  maUficio.     Preced.  Chanc.   Lcwkner  aW  Freeman. 

A.  by  bill  of  fale  made  over  his  goods  to  a  truftee  for 
B.  who  lived  with  him  as  his  wife,  and  was  fo  reputed, 
and  he  alfo  purchafed  a  leafe  of  the  houfe  wherein  he 
dweh,  in  the  name  of  a  truftee,  and  declared  the  truft 
thereof  to  himfelf  for  life,  then  in  truft  for  B.  during  the 
refidue  of  the  term  ;  and  this  bill  of  fale  was  held  frau- 
dulent as  to  creditors,  but  as  to  the  declaration  of  the 
truft  of  the  term,  the  court  held  it  good,  and  not  liable 
to  y^.'s  debts,  the  term  being  never  in  him,  and  being  fo 
fettled  at  the  time  it  was  purchafed,  and  A.  might  have 
given  the  money  to  B.  who  might  have  purchafed  it  for 
herfelf,  and  in  her  own  name,  2  Vern.  490.  Fletcher 
and  Lady  Lidley. 

Fraudulent  conveyances  and  gifts  are  only  void  againft 
purchafers  and  creditors,  and  fliall  bind  the  parties  them- 
felves,  and  their  reprefentatives.  Cro.  Jac.  270.  See 
2  And.  1 7  2. 

And  therefore  where  A.  made  a  fraudulent  fale  of  his 
goods  to  B.  and  delivered  poffeffion  of  feme  of  them  in 
his  life-time,  and  the  reft  coming  to  the  hands  of  his  ad- 
miniftrator,  it  was  held  in  an  adion  brought  by  B.  for 
thofe  goods,  that  the  adminiftrator  could  not  plead  the 
ftatute  of  13  Eliz,  nor  maintain  the  poffeffion  of  the 
goods  even  to  fatisfy  creditors.  Yelv.  196.  Hatues  and 
Loader.     Cro.  Jac.  270.  S.  C. 

But  if  a  man  makes  a  deed  of  gift  of  his  goods  in  his 
life-time,  by  covin,  to  ouft  his  creditors  of  their  debts  j 
yet  after  his  death  the  vendee  fliall  be  charged  for  them, 
13  i/.  8.  4.  b.  I  Rol.  Abr.  549,  as  an  executor  of  his 
own  wrong.     Teh.  197.     Cro.  Jac.  271. 

Where  by  fpecial  verdid  it  was  found,  that  A.  being 
poffeffed  of  divers  goods  to  the  value  of  250  /.  by  covin, 
to  defraud  his  creditors,  made  a  gift  of  his  goods  to  his 
daughter,  upon  condition,  that  upon  payment  of  20  x.  it 
fhould  be  void,  and  died;  and  that  J.S.  intermeddled 
with  the  goods ;  after  which  the  daughter  took  poffeffion 
of  them  by  force  of  the  gift,  and  then  adminiftration 
was  granted  to  J.  S.  of  all  the  goods,  £5"^.  of  A.  and 
in  an  adion  againft  him  as  executor,  it  was  held,  that 
the  gift  was  apparently  fraudulent  within  the  13  Eliz. 
and  that  by  his  intermeddling,  before  adminiftration  gran- 
ted to  him,  he  became  an  executor  de  fon  tort,  and  lia- 
ble as  fuch ;  and  that  the  law  continued  the  poffeffion  in 
him  from  the  time  of  his  intermeddling  to  the  time  of 
granting  adminiftration.  Cro.  Eliz.  810.  Bethel  and 
Stanhope.     2  And.  172.  S.  C. 

If  A.  makes  a  bill  of  fale  to  B.  a  creditor,  and  after- 
wards to  C.  another  creditor,  and  delivers  poffeffion  at  the 
time  of  the  fale  to  neither,  and  after  C.  gets  poffeffion  of 
them,  and  B.  takes  them  out  of  his  poffeffion,  C.  can't 
maintain  trefpafs,  becaufe  the  firft  bill  of  fale  is  traudu- 
lent  againft  creditors,  and  fo  is  the  fecond;  )et  they 
both  bind  A.  and  B.'i  is  the  elder  title,  and  the  naked 
poffeffion  of  C.  ought  not  to  prevail  againft  the  title  of 
B.  that  is  prior,  where  both  are  equally  creditors,  and 
poffeffion  at  the  time  of  the  bill  of  fale  is  delivered  over 
to  neither.  Trin.  1706.  Baker  and  Lloyd.  Per  Holt 
Ch.  J. 

If  a  gift  be  made  to  deceive  one  creditor,  it  is  void 
againft  all  the  creditors  of  the  party  within  the  ftatute. 
Moor  615. 

4.  Other  Jiatutes  relating  to  frauds,  and  cafes  determined 
upon  them. 

Stat,  I  Ric.  2.  cap,  9.  No  gift  or  feoffment  of  lands 
or  goods  fhall  be  made  by  fraud  for  maintenance;  and  if 
any  be  made,  they  fliall  be  holden  for  none.  And  the 
diffeifees  fliall  have  their  recovery  againft  th«  firft  diffeifors. 
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as  well  of  their  lands  as  of  their  double  damages,  without 
rezard  to  fuch  alienations,  (o  that  the  dilieifees  commence 
their  fuits  within  tl;e  year  after  the  diff^ifm  ;_  and  the 
fame  in  every  plea  of  land,  where  fuch  feoffments  be 
made  by  fraud,   where  the  feoffjrs  take  the  profits. 

S'at.  4  Hen.  4.  cap.  7.  The  dificifees  mentioned  in 
the  ftdtute  I  Ru.  2.  cap.  9.  fhall  have  their  adion  againfl 
the  firft  difTeifor  during  his  life,  fo  as  fuch  dsfleifor  take 
the  profits  at  the  time  of  the  fuit  commenced.  And  as 
to  other  writs  in  plea  of  lar.d,  the  demandant  fhall  com- 
mence his  fuit  witiiin  the  year  againft  tlie  tenant  of  the 
freehold  at  the  time  of  the  atlion  accrued,  (o  as  fuch 
tenant  take  the  profits  at  the  time  of  the  fuit  commenced. 
Stat.  1 1  Hen.  6.  cap.  J.  In  all  manner  of  writs  founded 
upon  tiovd  difii/m,  the  diffeifees  (hall  have  their  recovery 
againft  the  difieifors  or  their  fcL.iFees,  fo  as  they,  againft 
whom  the  writ  (hall  be  brought,  take  the  profits. 

Stat.  3  Hcii.  7.  cap.  4.  All  deeds  of  gift  of  goods 
made  of  truft,  to  the  ufe  of  the  perfons  that  made  the  fame, 
(hall  be  void. 

Stat.  29  Car.  2.  cap.  3.  (intitled,  Jti  a£i  for  preven- 
tion of  frauds  and  perjuries^)  feSi.  I.  All  leafes  of  freehold 
or  terms  of  years,  or  any  uncertain  interefl  in  any  lands, 
tenements  or  hereditaments,  made  by  livery  and  feifm 
only,  or  by  par  1,  and  not  put  in  wriiing  and  figned 
by  the  parties  making  the  fame  or  their  agents  thereunto 
authorized  hy  writing,  fhall  have  the  force  of  leafes  at 
will  only,  and  fhall  not  cither  in  law  or  equity  be  taken 
to  have  any  areater  efFed  ;  any  confideration  for  making 
fuch  parol   leafes  or  eftates,  i^c.    notwithflanding. 

Sc6i.  2.  Except  leafes  not  exceeding  the  term  of  three 
years  from  the  making,  whereupon  the  rent  referved 
ihall  amount  unto  two- third  parts  at  leaft  of  the  improved 
value. 

Sen.  3.  No  leafes,  eftates  or  interefls,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  i.itereft,  not 
feeing  copyhold  or  cuilomary  intereff,  of  lands  or  he- 
reditament?, fhall  be  aifigned,  granted  or  furrendred,  un- 
kfs  it  be  by  oeed  ir  note  in  writing,  figned  by  the  party 
or  their  a-icnts  thercuuuo  authorized  by  writing,  or  by 
ope'ation  of  law. 

Se£i.  4.  No  aftion  (hall  be  brought  whereby  to  charge 
any  executor  or  adminiffrator  upon  any  fpecial  promifc 
to  anfwer  damages  out  of  his  own  effate,  or  whereby 
to  charge  the  defendant  upon  any  fpecial  promife  to  an- 
fwer for  tlie  debt  or  default  of  another,  or  to  charge  any 
perfoii  upon  any  agreement  made  upon  confideration  of 
marriage,  or  upon  any  con; raft  or  fale  of  lands  or  tene- 
ments or  any  intereft  in  them,  or  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  from  the 
making,  unlefs  the  agreement  upon  which  fuch  aftion 
(hall  be  brought,  or  fome  memorandum  or  note  thereof 
(hall  be  in  writing,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  other  perfon  by  him  authorized. 

5e£i.  17.  No  contraiSt  for  the  fale  of  goods,  for  the 
price  of  10/.  or  upwards,  (hall  be  good,  except  the  buyer 
accept  part  of  the  goods,  or  give  fomething  in  earneft  to 
bind  the  bargain,  or  that  fome  note  in  writing  of  the 
bargain  be  made  and  figned  by  the  parties  to  be  charged 
by  fuch  contradl,  or  by  their  agents  lawfully  autho- 
lized. 

The  plaintiff  declares,  that  in  confideration  (he  pro- 
mifed  to  marry  the  defendant,  he  promifed  to  marry 
her  at  his  father's  death,  who  is  fince  dead,  but  the  de- 
fendant refufed  fo  to  do,  and  has  fince  married  A.  B. 
which  (he  lays  to  her  damage  1000/.  and  upon  non  af- 
fumpfit  obtained  a  verdid  for  300/.  The  defendant  moved 
in  arrefl  of  judgment,  that  this  parol  promife  is  not  good 
in  law.  But  after  argument  it  was  held,  that  this  is  not 
within  the  ftatute  of  frauds  and  perjuries,  which  relates 
only  to  contrafls  in  confideration  of  marriage  ;  and  that 
the  cafe  in  3  Lev.  411.  has  been  contradiiSled  by  later 
refolutions.  Tiie  defendant  having  married  anotl  er  per- 
fon, has  difibled  himfelf  to  perfjrm  the  promife,  and 
therefore  the  plaintiff  cannot  apply  to  the  fpiritual  court 
to  have  a  performance  decreed,  but  muft  be  repaid  in 
damages  here.  Stran.  34.  HU.  3  Geo.  i.  Cork  v.  Baker. 
The  plaintiff  married  the  defendant  without  any  pre- 
vious fettlement  of  her  cftate,  which  was  a  very  confi- 
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derable  petfoaal  edate.  Q^iarrels  hsppeneJ  between  them 
foon  after  the  mirriage,  and  (he  exhibited  1  er  bill  here, 
to  oblige  him  to  fettle  her  own  cftate  to  her  fepnrate  tife  ; 
fetting  forth,  that  upon  his  addrefliftg  her,  (he  infiflcd  on 
having  the  entire  difpofal  of  her  own  cftate,  arvl  drew  op 
a  (hort  writing  with  her  own  hand  to  that  purpofe  ;  that 
he  promifed  to  fign  it,  but  put  her  cfF  oh  pretence  of 
advifing  with  counfel,  and  having  writings  more  at  large 
prepared  ;  that  fhc  frequently  demanded  of  him  to  execute 
Itich  writings,  which  he  conftantly  promifed,  as  foon  as 
finiflied  by  counfel,  but  delayed  it  till  file  married  him  ; 
that  afrer  marriage  (lie  pieflcd  him  by  letter  to  perforilj 
his  promife,  and  he  anfwered  her  by  anoificr  letter,  that 
he  thought  it  very  reafonable  (he  (hould  have  the  difpofal 
of  her  own  eftate,  and  that  he  never  intended  the  con- 
trary, but  that  (he  (hcu'd  command  1  er  own  fortune 
as  (he  pleafed. 

The  defendant  denied  he  figned  fuch  agreement  in 
writing,  and  as  to  any  parol  promife,  he  pleaded  the 
ftatute  of  fiauds  and  perjuries,   29  Car.  2.  c.  3. 

It  was  infided  on  fo:  the  plaintiff,  that  the  coart  fre- 
quently compels  the  execution  of  promifes  not  foleninized 
according  to  that  ftatute,  where  fraud  and  trick  appear, 
and  where  part  of  the  agreement  is  carried  into  execution, 
as  it  is  here  by  the  marriage,  vihich  was  the  cor.fideratiori 
of  that  promife.  But  Parker  Lord  Chancellor  allowed 
the  plea,  and  faiii  this  was  a  breach  of  promife,  which  is 
a  fort  of  injury  that  this  court  does  not  take  cognizance 
of.  If  there  had  been  fraud  (as  if  pretending  to  execute 
a  real  deed  of  fettlement  he  had  impofed  another  on  her) 
this  might  have  made  it  a  prorer  cafe  for  equity  ;  but 
here  is  nothing  of  any  fuch  deceit:  (he  marries  him  on 
his  word  and  promife,  without  writing,  and  that  is  the 
very  cafe  the  ftatute  intended.  To  fay  therefore  the 
agreement  is  to  be  executed  in  this  court,  becaiife  per- 
formed in  part  by  the  marriage,  is  to  break  the  very  words 
and  intention  of  the  ftatute,  which  has  put  this  very 
cafe,  and  fays  it  fhall  not  be  binding. 

The  plaintift'  afterwards  amended  her  bill  by  a  further 
charge,  that  in  order  to  induce  her  to  marry  him  without 
a  previous  fettlement,  and  to  fecure  the  performance  of 
his  promife  in  executing  it  afterwards,  he  promifed  to 
take  the  facrament  on  the  marriage  accordingly;  that 
after  the  marriage  he  wrote  a  letter,  wherein  he  promifed 
to  make  fuch  fettlement,  and  that  he  was  ready  to  fign 
the  writings  according  to  her  defire. 

To  this  he  confefles  he  did  take  the  facrament  on  tlw 
marriage,  but  fays  he  did  it  in  compliance  with  a  cuftom 
eflabliflied  in  the  RomJjh  church  (of  which  he  was  a 
member)  of  receiving  the  facrament  on  their  marriages, 
and  not  to  give  any  fancffion  to  this  pretended  agreement. 
And  as  to  the  letter,  he  doth  not  remember  the  particulars, 
but  if  he  has  wrote  any  thing  concerning  his  readinefs  to 
fign  any  writings,  it  only  related  to  fome  propofals  he 
had  made  of  fettling  a  fum  of  1500/.  on  her,  and  which 
he  did  foon  after  fign.  He  then  pleads  the  ftatute  of 
frauds  and  perjuries  again. 

Lord  Chancellor  :  The  cafe  is  very  much  altered  now, 
from  what  it  was  at  firft.  Then  it  ftood  purely  on  the 
parol  promifc  before  marriage,  upon  which  there  was  no 
colour  to  relieve  the  plaintiff.  But  fuch  parol  promife  on 
marriage  is  fufScient  confideration,  to  fupport  a  fettle- 
ment made  agreeable  to  it  after  marriage.  This  has  been 
frequently  determined.  So  it  is  alfo  fufHcient  confidera- 
tion to  efiablifh  a  promife  made  in  writing  after  a  mar- 
riage. Now  here  is  great  evidence  of  fuch  a  promife 
made  in  writing  after  marriage;  he  doth  not  deny  his 
writing,  tliat  he  was  ready  to  execute  the  writings  as  (he 
defiicd  ;  but  avoids  it  by  faying,  they  referred  to  propofals 
of  fettling  1500/.  which  is  impolTible,  becaufe  it  r.ppears 
file  never  deiired  any  fuel)  fettlement,  it  doth  not  appear 
when  he  did  it;  and  I  am  very  jealous  he  did  ic  fince 
the  amended  bill.  His  anfwer  to  the  charge  of  receiving 
the  facrament  in  confirmation  of  his  promife,  is  not  at 
all  fatisfaflory.  He  could  have  no  occafion  to  piomifi 
receiving  the  facrament,  but  on  that  account ;  and  though 
he  mi"ht  receive  it  in  compliance  with  the  cuffonvtif  hiS 
church,  yet  that  is  very  tonfiftent  with  his  laying  hcJd 
of  that  folcmn  aft  of  devotion,   to  teflify  his  fitycerity. 

Therefore 
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Thefefore  let  the  plea  ftand  for  an  anfwer.  Stran.  236. 
Mich.  6  Geo.  1.  Csuntefi  Dowager  of  Mcuntague  v.  Max- 
well. 

S.  agreed  to  fell  an  eftate  in  land  to  0.  and  wrote  to 
his  agent  to  deliver  the  title  deeds  to  O.  he  having  agretd 
to  difpofe  of  it  to  him.  Afterwards  S.  fold  this  eftate  to 
D.  who  had  notice  of  this  tranfaflion  :  0.  brought  a 
bill  againft  S.  and  D.  infifting,  that  the  letter  broufiht 
the  cafe  out  of  the  ftatuie  of  frauds  and  perjuries.  But 
Lord  Chancellor  held  it  did  not,  becaufc  tlie  agreement 
docs  not  appear  in  it.  Stran.  426.  Eajl.  7  Geo.  I.  Sea- 
good  V.   Neale. 

The  defendant  beTpoke  a  chariot,  and  when  it  was 
made  rcfufed  to  take  it  ;  and  in  an  aiftion  for  the  value, 
it  was  objcded,  that  ;hey  (hould  prove  fomething  given 
in  earneft,  or  a  note  in  writing,  fince  there  was  no  de- 
^livery  of  any  part  of  the  goods.  Bjt  the  Chief  Juftice 
ruled  this  not  to  be  a  cafe  within  the  flatute  of  frauds, 
which  relates  only  to  conirafls  for  the  a(5liial  tale  of 
goods,  where  the  buver  is  immediately  anfwerable,  with- 
out time  given  him  by  fpecial  agreement,  and  tlie  ft- Her  is 
to  deliver  the  goods  immediately.  Stran.  506.  Htl.  8 
Geo    1.   Tovuers  v.   ?t\x  John  OJbarne. 

There  was  a  par.d  agreement  for  a  leafe  of  twenty- 
one  years,  upon  which  the  leflee  entered,  and  esjced 
for  fix  years,  and  then  the  Earl  broight  a  bill  agjinft 
him  to  oblige  liim  to  execute  a  counter-part  for  the  re- 
fidue  of  the  term.  The  leflee  p'eaded  the  flatute  of 
frauds  and  perjuries,  whiih  on  argument  was  over-ruled, 
the  agreement  being  in  part  carried  into  execution. 
Stran.  783.    Mich.  I  Geo.  2. 

By  Holt  Ch.  Juftice,  if  A.  promife  B.  being  a  fur- 
geon,  that  if  B.  cure  D.  of  a  wound,  he  will  fee  him 
paid  ;  this  is  only  a  promife  to  pay  if  D.  does  nor,  and 
therefore  it  ought  to  be  in  writing  by  the  ftatute  of 
frauds.  But  \f  A.  promife  in  fuch  cafe,  that  he  will  be 
B.'s  paymafter,  whatever  he  fhall  deferve ;  it  is  imme- 
diately the  debt  of  A.  and  he  is  liable  without  writing. 
Lord  Raym.  224. 

Aflignment  of  a  tradefman's  goods  as  a  fecurity  for 
money  borrowed  to  buy  thofe  goods ;  where  it  (hall  be 
valid,  though  the  goods  remain  in  the  tradefman's  poflef- 
fion.     Lord  Raym.  2^b. 

Leaving  goods  taken  in  execution  to  be  fold  by  the  de- 
fendant,  not  fraudulent.     Lord  Raym.  "jz^. 

In  confideration  that  the  plaintiff  would  let  his  horfe 
to  J.  S.  &c.  is  within  the  ftatute  ;  otherwife  if  it  had 
been  in  confideration  that  he  would  let  y.  S.  ride  the 
horfe.     Lord  Raym.  1085. 

A  promife  to  pay  in  confideration  that  the  plaintiff 
will  forbear  to  fue  a  debtor,  is  within  the  ftatute.  Lord 
Raym.  1087.     Stran.  873. 

5.  In  what  court  the  fraud  is  cognifalle ;  and  in  what 
cajes  the  wrong- doer  is  farther  punifiable  than  by  making 
void  the  fraudulent  aci. 

It  is  clearly  agreed,  that  the  court  of  Chancery  had 
always  an  original  jurifdidlion  in  relieving  againft  frauds, 
»nd  that  at  this  day  it  is  the  only  court  where  matters  of 
fraud  are  properly  ccgnifable.      2  Vern.  261,  2. 

But  it  hath  been  doubted,  whether  a  court  of  equity 
could  give  relief  on  the  ftatutes  which  make  conveyances 
and  difpofitions  f.audulent  againft  purchafers  and  credi- 
tors, being  introdu<£live  of  new  laws;  but  it  is  now  fet- 
tled, that  fuch  relief  may  be  proper  in  equity,  and  that 
directing  an  iffue  to  be  tried  at  law  is  only  difcretionary 
in  the  court.     Preced.  Chan.  14.      2  Vern.  261,  436. 

y/.  recovers  a  judgment  againft  the  defendant's  father, 
and  the  plaintiff  (the  flieriff's  bailiff)  levied  4/.  of  goods 
in  pofleflion  of  the  defendant's  father ;  the  defendant 
brought  trover  againft  the  plaintiff,  petending  the  goods 
to  be  his,  becaufe  the  landlord  had  fezed  them  for  rent, 
and  fold  them  to  him ;  but  on  evidence  the  fa!e  was 
proved  fraudulent,  and  that  the  father  was  in  p&ffc/TiDn 
all  along,  and  paid  taxes  for  the  farm  and  goods,  tSc. 
and  therefore  the  judge  gave  direflion  to  the  jury  to  find 
for  the  defendant  at  law  j  but  becaufe  he  had  not  proved 
a  copy  of  the  judgment,  as  it  was  held  he  ought,  f4»r 

Vol..  II.  N".  80. 
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that  only  reafon  the  jury  found  againft  him  ;  and  he 
brought  his  bill  for  relief;  and  a  demurrer  to  it  on  the 
arguing  was  over-rultd  ;  then  by  anfwer  he  infifted  up- 
on his  property  under  the  bill  cf  fale,  and  recovered  at 
law,  where  the  matter  is  properly  triable,  and  relied  on 
that  without  examining  any  wicieftes  ;  but  the  plalutift' 
fully  proved  his  cafe  as  before,  and  th.3t  the  judge  altered 
his  dirttlions  only  for  want  of  proof  of  the  judtimenr, 
and  difproved  the  defend-iiit's  anfwer  in  fome  particu- 
lars ;  and  a  perpetual  injundion  was  granted  againft  the 
judgment-,  and  the  defendant  to  pay  coffs  ;  for  though  it 
were  examinable  at  law,  fo  it  was  in  equity  too;  and 
the  plainr.ff  having  fee  out  the  whole  matter,' and  proved 
it  to  be  true,  if  it  were  untrue,  the  defendant  might  have 
difproved  it.      Piece:!.  Chan.  233.   Kent  and  Bridgeman. 

But  It  hjth  bet-n  held,  that  a  will  relating  to  the  per- 
fonal  eftate  can't  be  fet  afsde  in  a  court  ot  equity  for 
(taud  and  impofition,  let  tie  fraud  be  ever  fo  great  or  fo 
ftroiigiv  proed  ;  ind  that  this  is  a  maiter  properly  ccg- 
nizible  in  the  fpiritual  court.      2  Vern,  8,  9. 

Ir  was  once  lielJ,  that  a  will  relating  to  the  real  eftate, 
as  well  as  a  deed,  may  be  fet  afide  in  equity  for  fraud  and 
circumvention  ;  as  if  a  man  agrees  to  give  the  teftator 
2000/.  in  bank  bills,  upon  condition  he  devifed  his  ef- 
tate to  him  ;  and  upon  the  delivery  of  fuch  bills  he 
makes  his  will,  and  devifes  his  eftate  to  him,  and  the 
bills  prove  to  be  forged  and  counterfeited.  2  Vern.  700. 
Preced.  Chan.  I  23. 

But  it  hath  been  lately  refolved  in  the  houfe  of  lords, 
that  a  will  of  a  real  eftate  could  not  be  fet  afide  in  a 
court  of  equity  fur  fraud  or  imprfuion,  but  muft  firft  be 
tried  at  lav/  ou  devifavit  vel  non,  being  matter  proper  for 
a  jury  to  inquire  inio.      Jor.  Equ.  406. 

It  is  clear  from  many  inftances,  that  grofs  frauds  are 
punftable  by  Wdy  of  indiament  or  information;  fuch 
as  playing  witn  falfe  dice,  caufing  an  illiterate  perfon  to 
execute  a  Heed  to  his  prejudice,  levying  a  fine  in  another's 
name,  iSc.  and  that  fci  thele  and  fuch  like  cffences  the 
party  mj>  be  pumftied  n(  t  only  with  fi.  e  and  impnfon- 
ment,  but  alio  wth  fuch  farther  infamous  puniflimenf 
as  the  judges  in  theii  difcretion  fhall  think  prt.per.  Cro. 
Jac.  497.  2  Rol.  Abr.  78.  2  Rol  Rep.  107.  i  Keh. 
849.  b  Mod.  42.  1  Sid.  312,  431.  Jsoy  99,  103. 
Moor  630.      Cro.  Eliz.  531.      1  M^U,  46.      2  Jon.  64. 

But  it  hath  been  holden,  that  tre  deceitful  receiving  of 
money  from  one  man  for  another's  u(e,  upon  a  falfe  pre- 
tence of  having  a  ineflage  and  order  to  that  r  urpofe,  is 
not  punifhable  by  any  criminal  profecution,  becaufe  it  is 
accompanied  with  no  manner  of  artful  contrivance,  but 
wholly  depends  on  a  bare  naked  lie;  and  it  is  faid  ro  be 
needlefb  to  provide  feveial  laws  for  fucii  mifchiefs,  againft 
which  common  prudence  and  caution  may  be  a  Sufficient 
fecurity.     6  Mod.  IC5.      i  Salk.  379. 

But  by  the  33  ^.  8.  ffl/..  I.  It  IS  enaaed,  «  That  if 
any  perfon  or  perfons  fhall  falfly  and  deceitfully  obtain  or 
get  into  his  or  their  hands  or  poffeffion,  any  money 
goods,  chattels,  jewels,  or  other  things  df  any  other 
perfon  or  peifons,  by  colour  and  means  of  any  privy 
falfe  token,  or  counterfeit  letter,  made  in  another  man's 
name,  to  a  fpecial  friend  or  acquaintance,  for  the  ob- 
taining of  money,  i^c.  from  fuch  peifon,  and  ftiall  be 
thereof  convided  by  witnefs  taken  before  the  Lord 
Chancellor,  or  before  the  juflices  of  aflife,  or  before  the 
juftices  of  tr.e  peace  of  any  county,  city,  borough,  town, 
or  franchife,  in  their  general  feflionf,  or  bf  adfion  in  any 
of  the  King's  courts  of  record  ;  every  fuch  offender  fhall 
fuffer  luch  puiiilhment  by  impriionment,  letting  upon 
the  pillory,  or  otherwife,  as  fliall  be  appointed  by  thofc 
before  whom  he  (hall  be  fo  convifl. 

And  it  is  further  enaded  by  the  faid  ftatute,  "  That 
as  well  the  juftices  of  affife  for  the  time  being,  as  alfo 
two  juftices  of  peace  in  the  fame  county,  whereof  the 
one  to  be  of  the  qua  urn,  may  call  and  convene  by  pro- 
cefs  or  otfieiwife,  to  the  faid  aflifes  or  general  feffions 
any  perfon  being  fufpeded  of  any  of  the  otJences  afore- 
laid,  and  to  commit  or  bail  him  till  the  next  aflifes  or 
general  feflions,  t^c. 

By    the    13   Eliz.    cap.    5.    par.   3.    it   is    enafled, 

»*  That    all    and    every    the   parties  to    fuch    feigned, 

^  S  covcnous 
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covenous  or  fraudulent  feoffment,  gift,  grant,  alie- 
nation, bargain,  conveyance,  bonds,  fuits,  judgments, 
executions,  mentioned  in  the  ftatute,  and  being  privy 
and  knowing  of  the  fame,  or  any  of  them,  (hall  wit- 
tingly and  willingly  put  in  ure,  avow,  maintain,  juftify 
or  defend  the  farne,  or  any  of  them  as  true,  fimple,  and 
done,  had  or  made  bona  fide,  and  upon  good  confidera- 
tion,  or  fhall  alien  or  afTign  any  the  land%  tenements, 
goods,  leafes,  or  other  things  mentioned  in  the  ffatute, 
to  him  or  them  conveyed,  or  any  part  thereof,  fliall  in- 
cur the  penalty  and  forfeirure  of  one  year's  value  of  the 
faid  lands,  tenements  and  hereditaments,  leafes,  rents, 
commonf,  or  other  profits  of  or  out  of  the  fame,  and 
the  whole  value  of  the  goods  and  <  hartels,  and  alfo  fo 
much  money  as  are  or  (hall  be  contained  in  fuch  cove- 
nous  and  feigned  bond  ;  the  one  moiety  whereof  to  be  to 
the  Queen's  Majefty,  her  heirs  and  fuccelTors,  and  tht 
other  moiety  to  the  party  or  parties  by  fuch  feigned  and 
fraudulent  feoffment,  gift,  grant,  alienation,  bargain, 
conveyance,  bonds,  fuits,  judgments,  execution-,  leafes, 
rents,  commons,  profits,  charges,  and  other  things 
aforefaid,  to  be  recovered  in  any  of  the  Qi^ieeii's  courts 
of  record,  by  a£lion  of  debt,  bill,  plaint  or  information, 
wherein  no  efToin,  proteftion  or  wager  of  law  fliall  be 
admitted  for  the  defendant  or  defendants,  and  alfo  being 
thereof  lawfully  convidied  (hall  fufFer  imprifonment  for 
one  half  \ear  without  bail  or  mainprize. 

Information  brought  in  London  on  the  aforefaid  aft  for 
juftifying  apud  L.  of  a  fraudulent  gift  of  goods,  made  by 
j1.  to  the  defendant  to  defraud  the  plaintifF  of  his  debt; 
the  defendant  faith,  that  /I.  gave  thefe  goods  to  him  at 
C.  bona  fide,  and  that  he  juftified  the  gift  there,  and 
traverfes  the  juftifying  it  at  L.  and  ruled  to  be  no  plea; 
for  31  Eliz.  reftraii'.s  common  informers  to  bring  their 
aflions  only  in  the  proper  county  where  the  offence  was 
done ;  yet  that  does  not  extend  to  a  party  grieved,  but 
that  he  may  inform  in  what  county  he  pleafes,  for  he  is 
not  a  common  informer.  Dyer  351.  pi.  23.  2  Leon.  8. 
Cro.  Eliz.  645, 

For  more  learning  on  this  fubjeii,  fee  13  Vin,  and 
2  Bac.   Abr.  tit.   Frauds}   and  fee  jagtCCmCUt,  SP0^t=J 

gage,  acmft,  Will. 

jFCilUSf  ICgtS.  If  a  perfon  having  no  manner  of  title 
to  a  houfe,  procure  an  affidavit  of  the  fervice  of  a  decla- 
ration in  ejeftment,  and  thereupon  gets- judgment ;  and 
by  virtue  of  a  writ  of  bab.  fac.  pojfefftonem  turns  the 
owner  out  of  pofTefnon  of  the  houfe,  and  feizes  and  con- 
verts the  goods  therein  to  his  own  ufe,  he  may  be  pu- 
niflied  as  a  felon ;  becaufe  he  ufed  the  procefs  of  the  law 
with  a  felonious  purpofe,  in  fraudem  legis.  Raym,  276. 
Sid.  254. 

iFratinetUm,  A  wood  of  a(h-trees,     Domefday. 

jlfrerljeillljia,  (Fretchenchia.)  Among  the  cuftomary 
fervices  done  by  the  tenants  in  Chalefworth,  a  manor  be- 
longing to  the  abbey  of  5/.  Edmondfbury,  this  word  fig- 
nifies  a  young  hog  killed  for  pork,  not  bacon.  Covuell, 
edit.  1727. 

Jfrctta,    Fret-work  ;  freilatus,    fo  freSIura,  a  frefTe, 

or  fietture. Mon.  Angl.  torn.  3.  pag.  321.     Cowell, 

tdit.  1727. 

JfceCtatUS,  (NavisfreHata,)  A  (hip  freighted,  a  laden 
veffel.      Cowell,  edit.  1727. 

jTcCDUnt,  Was  a  compofition  paid  by  a  criminal,  to 
be  freed  from  profecution,  of  which  the  third  part  was 
paid  into  the  Exchequer,  and  that  called  fredum.    Cowell, 

edit.  1727.    See  SDclatura. 
j^reniDit.    See  i^lctnuite. 

iFcCE^bCtttlj,  iFree#l)ank,  (Francus  bamus,  that  if, 
fedei  libera,)  Signifies  that  eftate  in  copyhold  lands,  that 
the  wife  being  efpoufed  a  virgin  hath,  after  the  deceafe 
of  her  hufband,  for  her  dower,  according  to  the  cuftom 
of  the  manor:  (Kitchin,  fol.  102.)  As  at  Orleton  in  the 
county  of  Hereford,  the  teli(£t  of  a  copyhold  tenant  is 
admitted  to  her  free-bench,  that  is  to  all  her  huilaand's 
copyhold  lands,  during  her  life,  at  the  next  court  after 
her  hufband's  death.  Brailon,  lib.  4.  traSi.  6.  cap.  12. 
num.  3.  hath  thefe  words,  Confuetudo  eji  in  partibus  illis, 
quod  uxores  maritorum  defunSlorum  habeant  francum  ban- 
cum  Juum  de  terris  Socimannorum,  ^  tenent  nomine  dotii. 
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Fiizherbert  calls  it  a  cujhrn,  whereby  in  certain  cities 
the  wife  (hall  have  her  hufbaiio's  whole  lands,  ^c.  for  her 
d.)vver.  Nat.  Brev.  fol.  150.  See  Plouiden,  fol.  41  x, 
in  the  cafe  of  Ncwh.  Of  the  free  bench,  fcveral  manors 
have  feveral  cuftoms,  as  at  Eafl  and  JVeJi  Enbcurne  \a 
the  county  of  Berks,  if  a  cuftomary  tenant  die,  the  wi- 
dow (hall  have  htt  free- bench  in  all  ins  copyiiold  lands, 
dum  fola  U  cajla  fucrit ;  but  if  (he  commit  incoutinency, 
file  forfeits  her  efface;  yet  if  (he  will  come  into  the  court 
riding  backward  on  a  blatk  ram,  wiih  hs  tail  in  her 
hand,  and  fay  the  woids  following,  the  (feward  is  bound 
by  the  cuftom  to  re  admit  Ler  to  her  free-bench: 

Here  I  am 

Riding  on  a  black  ram. 
Like  a  whore  as  I  am  ; 
And  for  my  crincum  crancum. 
Have  loft  my  binkum  tiankum ; 
And  for  my  tail's  game. 
Have  done  this  wot  Idly  fhame. 
Therefore  I  pray  you,  Mr.  Steward,  let  me  have 
my  land  again. 

The  like  cuftom  there  is  in  the  manor  of  Chadleworth 
in  the  fame  county  ;  in  that  of  Torre  in  Devonjhire,  and 
other  parts  of  the  Weft.     Cowell,  edit.  1727. 

jrreC^iOCteC,  Signifies  a  perfon  wl^o  fights  without 
pay,   in  hopes  of  getting  fome  booty. 

^CCf^bOltl,  (Francbordus,)  In  fome  places  they  claim 
as  a  free-bord,  more  or  lefs  ground  beyond  or  without 
the  fence.  In  A^on.  Angl,  2  par.  fol.  241.  it  is  faid  to 
contain  two  foot  and  a  half,  viz.  Et  tottim  bofcum  vtcat. 
Brentwood  cum  frank  botda,  et  duorum  pedum  i^  dimid, 
per  circuitum  ilUus  bofci,  i^c. 

jprCC#rI)apel,  (Libera  capella,)  In  the  opinion  of  fome 
Is  a  chapel  founded  within  a  parifh,  for  the  fervice  of 
God,  by  the  devotion  and  liberality  of  fome  good  man, 
over  and  above  the  mother  church,  to  which  it  was  free 
for  the  parifhioners  to  come  or  not  come,  and  endowed 
with  maintenance  by  the  founder,  and  thereupon  called 
free.  Others  with  more  probability  fay,  that  thofe  only 
are  free  chapels  that  are  of  the  King's  foundation,  and 
by  him  exempted  from  the  jurifdiiftion  of  the  ordinary; 
but  the  King  may  licenfe  a  fubjeit  to  found  fuch  a  cho' 
pel,  and  by  his  charter  exempt  it  from  tlie  diocefon's  ju- 
rifdiflion.  That  it  is  called  free  in  refpcft  of  its  ex- 
emption from  the  diocefan's  jurifdicSion,  appears  by  the 
Regifier  of  l^rits,  fol.  40,  41.  Thefe  chapels  were  all 
given  to  the  King,  with  chantries,  I  Ed.  6.  14.  Free 
chapel  of  St.  Martin  le  Grand,  3  Ed.  4.  cap.  4.  and  4 
Ed.  4.   cap.  7.      Cowell,  edit.  1 727. 

iFreeDDton.    See  ifciDttoIl. 

^tecljOlD,  ifrani\;ft£ncmcnt,  (Llherum  tenementum,y 
Is  that  land  or  tenement  which  a  man  holdeth  in  fee,  fee- 
tail,  or  at  the  leaft  for  term  of  life.  BraSlon,  lib.  2, 
cap.  9.  In  the  Terms  of  Law  'tis  faid,  That  freehold  is 
of  two  forts,  freehold  in  deed  and  freehold  in  law :  Free- 
hold in  deed  is  the  real  pofteiTion  of  land  or  tenements  ia 
fee,  fee-tail,  or  for  life.  Freehold  in  law  is  the  right  that 
a  man  hath  to  fuch  land  or  tenements  before  his  entry  or 
feifin.  It  hath  likewife  been  extended  to  thofe  offices 
which  a  man  holdeth  either  in  fee,  or  for  term  of  life. 
Britton  defines  it  to  this  efFe£t,  frank  tenement  is  a  pof- 
feffion  of  the  foil,  or  fervices  ifTuing  out  of  the  foil, 
which  a  freeman  holdeth  in  fee  to  him  and  his  heirs,  or  at 
the  leaft  for  term  of  his  life,  tho'  the  foil  be  charged 
with  free  or  other  fervices,  cap.  32.  Freehold  is  fome- 
times  taken  in  oppofition  to  villenage.  BraSf.  lib.  ^,  37, 
38.  Lombard  in  his  explication  of  Saxon  words,  verb. 
Terra  ex  Scripto  faith,  thaf  land  in  the  Saxons  time  was 
called  either  bock-land,  that  is,  holden  by  book  or  wri- 
ting;  or  foliiand,  that  is,  holden  without  writing.  The 
former  lie  reports  was  held  with  far  better  condition,  and 
by  the  better  fort  of  tenants,  as  noblemen  and  gentle- 
men, being  fuch  as  now  we  call  freehold.  The  latter 
was  commonly  in  the  pffTcftion  of  clowns,  being  that  we 
now  call  ad  voluntatem  domini,  at  the  will  of  the  lord. 
The  Reg'Jler  Judicial,  fol.  68.  and  in  divers  other 
places  faith,  That   he  who  holds   lands   upon  an  exe- 

dution 
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cutioa  of  a  Jlulute  tr.crcl^ant,  until  he  be  fatisfiej  the 
debt,  tfnet  ut  liberum  tenemintum  fthi  £5*  afflgnatis  fuis. 
And  fol.  73.  the  fanic  may  be  read  of  a  tenant  by 
eUgit,  where  the  meaning  is  not,  that  they  be  freeholders, 
but  i.%  freeholder i  for  their  time,  that  is,  until  they  have 
gathered  profits  to  the  value  of  their  debt.  Freeholders  in 
the  ancient  law  <.\<i  Scotland  were  called  Aliliies.  Skene  ds 
verbor.  fignlf.  verb.  Milices.  DoSlor  and  Student,  That 
the  pofleflion  of  land  after  the  law  of  England,  is  called 
Frank-tenement  or  Freehold,  fol.  97.  a. 

No  man  to  be  put  out  of  his  fieehold,  without  being 
brought  to  anfwer,  9  H.  3.  fl.  i.  c.  29.  3  Ed.  i.  c. 
24,  25  Ed.  3.  fl.  5.  c.  4.  28  Ed.  3.  c.  3.  Nor  be 
compelled  to  anfwer  for  his  freehold  without  the  Kin;:'s 
writ,  52  Hen.  3.  f.  22.  15  R.ic.  2.  c.  16.  J  6  Ric.  2. 
(.  2.     See  3LtlifCt!£S. 

JftCCljOlDCrS,  Are  fuch  as  hold  any  freehold  efla:e. 
By  the  ancient  laws  of  Scotland,  freeholders  were  c.tlied 
Milites ;  and  freehold,  in  this  kinL^Jam,  hath  been  fame- 
times  taken  in  oppofition  10  villenage,  it  being  lands  in 
the  hands  of  ihe  gentry  and  better  fort  of  tenants,  by 
certain  tenure,  wim  were  always  freeholders,  contrary  to  ! 
what  was  in  the  pofil-lTi.iii  of  the  inferior  people,  held  at 
the  will  of  the  lord.      Lombard. 

iFCCCmaU,  (Liber  homo,)  Is  one  diftinguifteJ  from  a 
flave,  who  is  born  or  msde  free.      See  jLoitDOtl. 

5?CCigbt,  (Fr.  fret,)  Signifies  the  money  paid  for  car- 
riage of  goods  by  fea ;  or  in  a  larger  fenfe,  it  is  taken  for 
the  cargo,  or  burthen  of  the  fhip.     Lex  Mercat. 

Where  a  (hip  goes  from  one  port  to  another,  and  there 
unloads,  and  then  goes  over  to  another  place,  but  in  her 
pafTage,  before  her  fecond  unloading,  is  loft,  the  owner 
{hall  not  recover  for  freight,  but  from  the  time  of  the 
loading  to  the  unloading,  and  nothing  for  the  fecond 
loading  ;  for  if  a  fhip  be  loft  before  unloading,  no  freight 
fliall  be  paid,  but  every  one  muft  bear  his  part  of  the 
lofs;  and  this  is  the  reafon  that  mariners  lofe  their  wages 
in  fuch  cafes.  Sid.  236.  Hill.  16  b"  17  Car.  2.  B.  R, 
uinon'. 

If  a  merchant  put  in  more  goods  than  were  conditioned, 
in  fuch  cafe  the  mafter  may  take  what  freight  he  pleafes. 
Mai.  Lex  Merc,  99. 

If  a  fliipbe  freighted  by  the  great,  fuppofe  200  tons,  for 
the  fum  of  600/.  to  be  paid  at  the  return ;  the  faid  fum 
of  600/.  is  to  be  paid,  altho'  the  (hip  were  not  of  that 
burthen.    Mai.  Lex  Merc.  100. 

If  the  like  (hip  of  200  tons  be  freighted  by  the  ton, 
and  full  laden,  according  to  their  charter-party,  then 
freight  is  to  be  paid  for  every  ton  ;  otherwife  but  for  fo 
many  ton  as  the  lading  in  the  fame  was.  Mai,  Lex 
Merc.  100. 

If  a  (hip  of  200  tons  be  freighted,  and  named  to  be 
of  that  burthen  in  their  covenant,  and,  being  freighted 
by  the  ton,  (hall  be  found  to  be  lefs  in  bignefs,  there  is 
no  more  du&  to  be  paid  than  by  the  ton,  for  fo  many  as 
the  fame  did  carry  and  brought  in  goods.  Mai.  Lex 
Merc.  100. 

If  the  like  (hip  be  freighted  for  200  tons,  or  there- 
abouts, this  addition  (or  thereabouts)  is  within  five  tons 
commonly  taken  and  underftood,  as  the  moiety  of  the 
number  of  10,  whereof  the  whole  number  is  compounded. 
Mai.  Lex  Merc.  100. 

If  the  like  (hip  be  freighted  by  the  great,  and  the  bur- 
then of  it  is  not  cxpre(red  in  the  contradt,  yet  the  fum 
agreed  upon  is  to  be  paid  without  any  cavillation.  Mai. 
Lex  Alerc.  100. 

If  freii;ht  be  agreed  upon  for  the  commodities  laden,  or 
to  be  laden,  for  a  certain  price  for  every  pack,  barrel, 
butt,  atid  pipe,  i^c.  without  any  regard  had  to  the  bur- 
then of  the  (hip,  but  to  give  1  er  the  full  lading  :  no  man 
maketh  doubt  but  that  the  fame  is  to  be  performed  ac- 
cordingly.     Mai.  Lex  Merc.  too. 

If  freight  be  contracted  for  the  lading  of  certain  cattle, 
or  the  like,  from  Dublin  to  Wcji-Chefter,  if  fome  of 
them  happen  to  die  before  the  fliip's  arrival  at  IVeJl- 
Chefter,  the  whole  freight  is  become  due,  as  well  for  the 
dead  as  the  living.     Molloy  256. 

If  freight  be  contrailed   for   the  tranfporting  of  wo- 
.  men,  and  they  happen  In  the  voyage  to  be  delivered  of 


F     R     E 

children  on  (hipboard,    no  freight  becomes  due  for  the 
infants.     Molloy  256,    - 

If  goods  are  fent  on  board  generally,  the  freight  muft 
be  according  to  freight  for  the  like  accuflomed  vovaees 
Moll.  257."  '  ^   * 

If  goods  are  brought  into  a  (hip  fecretly  againft  the 
matter's  knowledge,  the  fame  may  be  fubjefl  to  what 
freight  the  mafter  thinks  fitting.     Molloy  252. 

For  more  learning  on  this  fubje£i,  fee  13  Vin.  Abr,  tit. 
Freight. 

ifrenclj.  King  William  I.  called  The  Conqueror,  being 
a  native  of  Normandy  in  France,  caufed  the  laws  of  this 
realm,  in  his  time,  to  be  written  and  pleaded  in  the 
French  language.  But  by  fiat.  36  Ed.  3.  c.  15.  it  is 
enadled,  "  That  all  pleas  which  (hall  be  pleaded  in  any 
courts  whatfoever,  before  any  of  the  King's  juftices  what- 
foever,  or  in  his  other  places,  or  before  any  of  his  other 
minifters  whatfoever,  or  in  the  courts  and  places  of  any 
other  lords  whatfoever  within  the  realm,  (hall  be  pleaded, 
(hewed,  defended,  anfwered,  debated,  and  judged  in  the 
Englijh  tongue,  and  entred  and  inrolled  in  Latin".  But 
it  leems,  fays  ferjeant  Hawkins,  to  have  been  always 
taken,  that  appeals  are  not  within  this  ftatute,  but  that 
they  are  to  he  arraigned,  and  the  plea  of  the  defendant  is  to 
be  read  in  French,  in  the  fame  manner  as  anciently  ;  and 
thus,  continues  the  ferjeant,  I  have  often  known  it  done 
in  my  own  experience;  but  upon  what  reafon  this  dif- 
ference between  appeals  and  all  other  profecutions  is 
grou-ded,  I  have  never  heard.  2  Hawk.  P.  C.  308. 
See  Ctlglfqj. 

i^CCUtlj  gOODS!  anD  mCCdjanni^CSt.  French  (hips  are 
liab'e  to  5  i.  per  ton  duty,  12  Car.  2.  c.  18.  fe£i.  17. 
1 3  d£f  1 4.  Car.  2.   c.  1 1 .  fe£i.  24. 

French  goods  liable  to  25  I.   for  tvery  hundred  pounds 
value,  4  TV.  &  Af.  c.  5.  fea.  2.     7  Js"  8  mil.  3.  c.  20. 
French  or  pearl  barley,  to  what  duties  liable,  22  Car. 
2.  c.  \Z.  fea.  3. 

Additional  duty  is  not  to  be  paid  according  to  the  oath 
of  the  importer,  but  according  to  the  value  in  the  book 
of  rates,   1 1  Geo.  i.  c.  7.  fe£i.  3. 

No  woollen  goods  of  France  to  be  imported  into  any 
port  in  the  Levant  feas,  32  Geo.  2.  c.  34. 

ifrcncljman,  (Frandgena,)  Was  heretofore  wont  to 
be  ufed  for  every  outIandi(h  man.  BraSion,  lib.  3.  trail. 
2.  cap.  15.     See  C^nglefCCp, 

i?l-ClHllcf0#man,  Was  the  Saxon  word  for  him  that 
we  call  an  outlaw,  and  the  reafon  might  be  becaufe  upon 
his  exclufion  from  the  King's  peace  and  prote(3ion,  he 
was  denied  all  help  of /r/Vna'^  a.ter  certain  days.  ISIatn 
forisfecit  amicos.  BraSi.  lib.  3.  trait.  2.  cap.  12.  num.  r. 
whofe  words  are  thefe,  Talem  vocant  Angli  (utlough)  iJ 
alio  nomine  antiquitus  filet  nominari,  fc.  frendlefsman,  fS" 
ftc  videtur  quod  forisfecit  amicos,  bf  unde  fi  quis  talem  poji 
utlagariam  (^  expuljior.em  fcienter  paverit,  receptaverit  vel 
fcienter  communicaverit  aliquo  modo  vel  receptaverit,  vel  oc~ 
cultaverit,  eadem  peena  puniri  debet,  qua  puniretur  utla- 
gatus,  ita  quod  careat  omnibus  bonis  fuis  ist  vita,  nifi  Rex 
ei  parcat  de  fua  gratia. 

ipretlDtoite,  Was  a  muia  exafled  of  him,  who  har- 
boured his  outlawed  friend  :  'Tis  derived  from  the  Sax. 
freond,  amicus,  and  wite,  mul£ia.     Cowell,  edit.  1727. 

ifrefra,  Fre(h- water,  or  rain,  and  land-flood.     Charta' 
Antiq.  in  Somner  of  Gavelkind,  p.  132. 

iFrcfi)  niflCtCn,  (Frifa  dijfei/ma',  from  the  French 
frais,  i.  recens,  and  dijfeifir,  a  poffijfione  ejicere,)  Signifies 
fuch  a  dijfeifm  as  a  man  may  feek  to  defeat  of  himfelf, 
and  by  his  own  power,  without  the  help  of  the  King  or 
judges,  Britton,  cap.  5.  and  that  fuch  dijpifm  as  is  not 
above  fifteen  days  old.  Bra£lon,  lib.  4.  cap.  5,  writes 
at  large  of  this  matter,  concluding  that  it  is  arbitrary, 
and  fo  doth  Britton,  cap.  65.  But  cap.  43.  he  feemeth 
to  fay.  That  in  one  cafe  it  is  a  year.  See  him  alfo, 
cap.  44. 

iPrcfi)  fine,  Is  that  which  is  levied  within  a  year  paft. 
Weft.  2.  cap.  45.   Anno  13  Ed.  i. 

ifrcfl^  fOUe,  (Frifa  fortia,)  Is  a  force  done  within 
forty  days,  as  feems  by  F.  N.  B.  fol.  7.  for  if  a  man 
be  dilTeifed  of  any  lands  or  tenements  within  any  city  or 
borough,  or  deforced  from  them  after  the  death  of  his 

anceftor. 


F     R     I 

ahceftor,  to  whom  he  is  heir,  or  after  the  death  of  his 
tenant  for  life,  or  in  tail  ;  he  may,  within  forty  days  af- 
ter his  title  accrued,  have  a  bill  out  of  Chancery  to  the 
mayor,  tff.     See    thd   reft    there,    and   Old  Nat.  Brev. 

i?CC(T)  fUtt,  (Recens  infecutio,)  Is  fuch  a  prefent  and 
earnelf  following  of  an  offender,  as  never  ceafeth  from 
the  time  of  the  offence  committed  or  difcovered,  until 
he  be  apprehended.  And  the  efftdl  of  tiiis  in  the  purfiiit 
of  a  felon  is,  that  the  ^A\ty  purfuhig  fliall  have  his  gnods 
again,  whereas  oiherwife  they  are  the  King's.  Of  this 
fee  Staundf.  PI.  Cor.  lib.  3.  cap.  10.  isf  12.  where  he 
treats  at  large  what  fu'tt  is  to  be  accounted  frejh,  and 
what  not.  And  tlie  fame  author  in  his  jfirft  book,  cap. 
27.  faith.  That  frejh  fu'tt  may  continue  for  feven  years. 
See  Coke's  Rep.  lib.  3.  Ridgewa/s  cafe.  Fre/h  fuit 
fcemeth  to  be  either  within  the  view  or  without ;  for 
Manvjood  faith.  That  upon  frcfli  fuit  within  the  view, 
trefpaffers  in  the  foreft  may  be  attached  by  the  officers 
purfuing  them,  though  without  the  limits  and  bounds  of 
the  foreft.      Cap.  19.  per  toium.      Covvell. 

It  feems  to  have  been  anciently  holden,  that  to  make 
a  frefh  fuit,  the  party  ought  to  have  raifed  a  hue  and  cry 
\frith  all  convenient  fpeed,  and  alfo  to  have  taken  the  of- 
fender ;  but  at  this  day  it  feems  to  be  fettled,  that  if  the 
party  hath  been  guilty  of  no  grofs  neglefl,  but  hath  ufed 
all  reafonable  care  and  diligence  in  inquiring  after,  pur- 
fuing, and  apprehending  the  felon,  he  ought  to  be  al- 
lowed to  have  made  fufficient  frelh  fuit,  whether  any 
hue  and  cry  were  levied  or  not,  and  whether  fuch  offen- 
der were  taken  by  means  of  fuch  purfuit,  or  without 
any  affiftance  from  it.     2  Hawk.  P.  C,  169.     See  ^110 

nnn  Crp. 

irrctum  ^jitamunim,  The  ftreights  between  Dover 
and  Calais. 

JftCttttnt,  Freight  momy jfcquietarl  facietis  fret- 

tum  navitim  fecundum  quod  marinelli  earundum  naviiitn 
probare  pojfint  quod  erit  debitum  de  fretto.  — —  Clauf.  1 7 
^oh.  m.  16, 

ifn'ar  or  JprtCr,  (Lat.  frater,  Fr.  frere)  An  order 
of  religious  perfons,  of  which,  thefe  are  reckoned  the 
principal  branches,  {Stat.  4  Hen.  4.  cap.  17  J  i)/z.  Mi- 
tiors.  Grey  friars,  or  Francifcans,  Atigu/iinians,  Domini- 
tans,  or  Black  friars,  and  IVhite  friars,  or  Carmelites, 
from  which  the  reft  defcend.  See  Zachius  de  Repub.  Ec- 
clef.  pag.  380.  and  Lyndwod,  tit.  de  Rtlig.  Domibus,  c.  I 
I.   verba  San£li  Auguftini. 

JfriaC  CbfCC^jant,  (Frater  obfervans)  Is  an  order  of  ' 
Francifcans,  which  are  Minors,  as  well  the  Obfervants  as 
the  Conventual  and  Capuchines.  Zach.  de  Rep.  Ecclef. 
traSf,  de  Regular,  cap.  12.  Thefe  we  find  mentioned 
anno  25  Hen.  8.  cap.  12.  They  are  called  Obfervants  be- 
caufe  they  are  not  combined  together  in  any  cloifter,  con- 
vent or  corporation,  as  the  Conventuals  are  ;  but  only  tie 
themfelves  to  obferve  the  rites  of  their  O^der  more  ftridlly 
than  the  Conventuals  do  ;  and  upon  a  fingularity  of  zeal 
feparate  themfelves  from  them,  living  in  certain  places, 
and  companies  of  their  own  chufn  g :  And  of  thefe  you 
may  read  Hofpinian  de  Orig.  &  Progrejf.  Monachatus,  fol. 
878.  cap.  38. 

Jfnburglj  or  J^rttljbttUff,  (from  the  Saxon /r/M,  i.e. 
pax,  and  borge,  i.  e.  fidejujfor,)  Is  the  fame  with  frank- 
pledge, the  one  being  in  the  Saxons  time,  the  other  fince 
theConqueft;  wherefore,  for  the  underftanding  tl  is,  read 
Frankpledge,  and  the  laws  of  King  Edward  fet  out  by 
Lombard,  fol.  143.  in  thefe  words  ;  Praterea  ejl  quadam 
Jumrna  ^  maxima  fecuritas,  per  quam  omnes  flatu  fimiijfimo 
fi'/iinentur,  viz.  ut  unufquijque  Jlcibiliat  fe  Jub  fidejn£ionis 
fectiritate,  quam  Arigli  vacant  (freoborghes^  foli  tamen  1  ho- 
racenfcs  dicunt  eandem  (tienmannatale)  quod  fonat  latine 
decern  hominum  numerum,  isfc.  Every  man  in  this  king- 
dom was  aflijciated  in  a  decennary,  that  is,  in  a  company 
of  ten  families,  who  were  pledged  or  bound  for  each  other 
to  keep  the  peace  and  obfe-ve  the  laws,  and  if  any  offence 
was  done  by  one,  the  other  nine  were  to  anfwer  it  j 
that  is,  if  the  criminal  fled  from  juftice,  they  had  thirtv 
days  allowed  to  apprehend  him  ;  if  he  was  not  t.jken  in  that 
time,  then  he  who  was  tlie  friburg,  (that  h,  the  principal 
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pledge)  of  the  ten,  (hould  take  two  of  his  own  number 
and    the  chief  pledges  of    tiitee   neighbouring  frihurghs, 
with  two  cither?  out  of  each  of  thofe  fiburgis,  in  all  12 
men,   whereof  four  were  to  be  the  chief,  and  the  other 
eight  were  to  be  of  the  better  fott,  and  tiiofe   were  10 
purge  themfelves  and  \he\r  frilnirgh,  of  the  foifeiture  and 
flight  of  ilie  ciiminal,  which   if   tliey  could  not  do,  then 
the  principal   pledge,   with  the  other  eight  to  whom  he 
did  belong,  was  to  make  full  fatisfaflion  ;   but  afterwards 
it  became  difficult  to  get  the  three  nei^hbourirg /r/ii/r?/;x 
to  join  viith  the  other,   and   therefore  thofe  other  nine 
m.ide  oath  that  they  were  not  guilty,  and  that  they  would 
j  bring  the  criminal  to  juftice  as  foon  as  he  fhould  be  taken. 
\  Braiion  mentions   Fridburgum,   lib.   3.   traSi.   2.   cap.  10, 
[  in  thfefe  words   Archiepifcopi,  epifcopi,  comiles  fcf  barones  ii 
j  omnes  qui  habent  foe  iff  fac,   tol  &  team,  &  hujufmodi  li. 
bcrtates,  milites  fuos  i^  proprios  fervientes,    armigeres,  i^c, 
dapiferos,  i^  pincernas,  earner arios,   coquos,    pifiores,  fub  fuQ 
\  fridburgo  habere  debent.     htm  IS  ijli  fuos  armigeros  (^ allot 
'■  fibi  fervientes  ;  quod  ft  qui  forisfecerint,   ipft  domini  fui  ha- 
I  beont  eos  ad  reiium,  iS  ft  non  habuerint,folvant  pro  eis  forif- 
failuram.      Etfic  obfervandum  erit  de  omnibus  aliis  qui  funt 
de  alicujus  monupajiu.     Where  we  learn  the  reafon,   why 
great   men    were   not   combined   in  any  ordinary  atewn  j 
becaufe   they  were  a    fufficient  affurance  for  themfelves, 
'  and   for  their  menial  fervants,  no  lefs  than  the  ten  were 
I  one   for  another    in  ordinary  dozeins.     See  Skefle,  verbo 
;  Freiborg.     Fleta   writes  it  frithborg,  and   ufeth  it  for  the 
principal    man,   or   at   leaft  for   one  of  the  dczfin,  lib.  r. 
cap.i^"].      See  Hoveden,  par-te  pojler.  annal.  in  Hen.  2.  fol. 
'  345.      But  Spelman  makes  a  difference   between  friborg 
and  frithborg,   laying.    The  firft  fignifies  libera  JecuritaSf 
j  or  fidcjuffio;  the  other  pacis  fecuritas, 
j       iTrtDHoH    and    5?rttljftoU),    (from    the  Saxon  frith^ 
pax  ;  Jiol,  fedes,  cathedra  ;  Jloth,  locus)    A  feat,  chair  or 
place  of  peace.     In  the  charter  of  immunities  granted  to 
the  church  of  St.  Peter  in   Tork,  by  Hen.  i.  and  con- 
firmed.  An.    5   H.  7.   thus, ^od  ft   aliquis,    vefana 

fpiritu  agitatus,  diabolico  aufu  quemquam  capere  prafumerit. 
in  cathedra  lapidea  juxta  altare,  quod  Anglici  vocant  trid- 
I  ftoll,  /.  e.  cathedra  quietudinis  vel  pacis  ;  hujus  tarn  flagi- 
iiofi  facrilegii  emendatio  fub  nulla  judicio  erat,  fub  nullo  pe- 
cuniiS  numero  claudebatur,  fed  apud  Anglos  Botellee,  hoc 
eji,  fine  emenda,  vocabatur.  Of  thefe  there  were  many 
:  others  in  England,  but,  the  moft  famous  at  Beverley^ 
which  had  this  infcription,  Hac  fedes  lapidea  freedftoll 
dicitur,  i.  e.  pacis  cathedra,  ad  quam  reus  fugiendo  perve^ 
miens  omnimodam  habet  fecuritatem.  Camb.  It  fignifici 
alfo  a  palace,   which  is  ufually  a  privileged  place. 

JfriDtuite  quaft  ^crDtoit :  'Tis  a  muia  paid  by  him 
who  deferred  the  army  :  From  the  Saxon  fyrd^  expedi' 
tio,  and  zvite,  mulila, 

i^Etcntilefs  man.    See  ^rcntilcfp  man. 

JFrtla^in,  A   freeman  :  From  the  Saxon  frtch,  libtrf 

and  Injfcn,  dimittere.     Cowell,  edit.    1727. 

iFrtltna;,  A  freeman  :  From  the  Sax.  freehy  libtTt 
and  ling,  progenies.     Co  well,  edit.    1727. 

fringe.  Penalties  on  felling,  exporting  or  importing 
foreign  fringe,  13  fs"  14  Car.  1.  c.  13.  or  importing 
gold  and  filver  fringe,  9  is"  lo  JVill.  3.  c.  39.  10  Ann. 
c.  26.  feil.  66.  15  Geo.  2.  c.  20.  fefi.  7.  Exporter  of 
filk  fringes,  what  to  be  allowed,   8  Geo.  i.  c.  15.  f.  I. 

ipriutgeltiMm,  The  muia  of  a  freeman.  Cewellf 
edit.    1727. 

5^r(j)0l'Ct,  Is  deduced  from  the  French  fripier,  inter' 
polator,  one  tliar  (couieih  up  and  cleanferh  old  apparel  to 
fell  aeain  :  It  is  ufed  for  a  kind  of  broker,  in  flat.  I 
lac.  cop   2  1. 

^rilfttB,  Uncultivated  land.  Et  de  cemmunia  pajiura 
in  tiil'  1'  iif  dominicis  fuis.     Monaft.   2  turn,   pag,  56. 

^t^tll,  A  wood,  from  the  Sax.  frith,  pax ;  for  the 
Englijh  Saxons  held  feverii  woods  to  be  facred,  and  made 
them  fandtiiaries.      Cotuetl..  edit.    1727.      See  ^r^tlj. 

iFritljb^Crl),  Pads  'jiolatio ;  the  breal;  t,  of  the 
peace.      Leg.   Ethelredi,  cap.  6.      See  ^rVfijC. 

J*Ctt|lg0Rr,  /"'-"'■  ligcs  pyrfbyterorvm  Ao>  ujumhrenftum^ 
cap.  48.  '.^•'  ;i.perji.tic,iis  illc  convrntus.  qui  fir.hgtat  drcitur^ 
habitus  fuerii  in  tsrru  ahcujui  circa  lu^iutm,  arbor etu,  fon- 

/irffl. 
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tern,  lie.  Mr.  Somner  thinks  it  a  fort  of  juhihe,  or 
yearly  meeting  fir  peace  and  friendfliip,  fiom  Sax.  frith, 
peace,  and  ^^^■■jr,"  a  year. 

JrritljgSlO,  Tlie  fame  which  we  now  call  a  Guildhall^ 
or  a  fratcrni'y  or  company.      Coivfll,  edit.    1727. 

i?ttti;inaimUS,  One  who  is  of  a  Iraiernity  or  com- 
pany.     Cozveil,   edit.    IJ2J. 

.^titljmote,  Is  mentioned  in  the  records  of  the  Coun- 
ty Palatine  of  Chi^er :  Per  fritiimote,  J.  Stanley  Arm. 
damat  capcre  cnnuatim  de  villa  de  Otton  qvee  eft  infra 
feodum  iS  manerium  de  Alford  infra  foreflaria  de  la  mer 
10  fol.  quos  Ccrnites  Cejiriie  ante  confeiJionem  curies  pris- 
diila:  lolcbant  capere.  PI.  in  Itin.  apud  Ceftr.  14  Hen.  7. 
ipntljfcrne  and  iT=ritt)foke,  (frith,  i.  e.  pax  and 
focne,  liber tas)  Tuenda  pacii  jurifdiiiio  ;  or  (according  to 
Fleta)  Libertas  habeitdi  franci  plegii  ;  or  immunitatis 
locus. 

ifrObO^tJ  or  jpceoliurgl),  (from  the  Saxon  freo,  1.  e. 
free ;    and   borge,    i.  e.   fidejujor.)       See     JftibtlCg    and 

ifrODmO?t£l  or  jrcC0;nC^tCl,  (from  the  Saxon,  freo, 
free ;  and  morph-dccd,  homicidium)  An  immunity  or 
freedom  granted  for  cnnimitting  manflaughter.  Et  con- 
ctdo  eis  curiam  fuam  de  omnibus  querelis,  &c.  d  judicium 
fuum  pro  troJmDrtcll,  £3"  quod  homines  fint  credendi  per 
fuum  yi.  IS  per  fuum  na.      Alcnujl.    i  torn.  pag.  173. 

JfCOpfC,  Among  the  cu(toms  of  the  abbey  of  Saint 
Edmondjbwy,  fo'emnly  declared  by  the  abbot,  prior,  and 
convent,  17  Kal.  Novemb,  1280.  fignifies  plain  pancakes 
or  fritter?,  not  fried  with  bacon  intermixed.  Cowcll, 
edit.   1727. 

irCUIt  ana  fruit  tCCCg.  Offence  of  barking,  37 
Hen.  8.  c.  6.  fc£i.  4.  Taking  up,  or  othewife  fpoiling, 
43  Eliz.  c.  7.  .The  water  mcafuie  of  fruit  afcertained, 
4  Ann.  /i.  I.  e.  15.  Cutting  down  fruit  trees,  how  pu- 
nifhed,   i  Geo.  1.  Ji.  2.    c.  48.     b  Geo.  1.    c.  16.       See 

JfritmjJ'Ii),  Is  an  old  Saxon  word,  which  fignifies  the 
fir  ft  payment  made  to  the  kindred  of  a  (lain  perfon,  in 
recompencc  of  Jiis  murder.  Leg.  Edmund,  cap.  ul- 
timo. 

ifcumttol,  Sedes  primaria.  The  chief  feat  or  man- 
lion-houfe.     Leg.  Ines  Reg.  cap.  38. 

Si^iiii^  CCrKtl,  Uncultivated  and  defart  ground.  Mon. 
Urn.  2.  p.  327. 

irntCTarc  tcrtam.  To  break  up  new  ground,  and  re- 
duce it  ia  frujfuram,  into  new  broke  land.  Coivell, 
edit.   1727. 

jrl'unctaJtt,  A  wood,  or  woody  ground.     Domefday. 

irntlTuca,  (from  the  Fr.  froijfure)  A  breaking  down 
or  demolifhing,  alfo  a  plowing  or  breaking  up.  Mon. 
torn.  2.  p.  394, 

i^ntlTuca  aome^tmi,  Houfe-breaking.  ReSlatus  de 
latrociuiis  iS  fruffura  domorum.  Gervaf.  Dorobern.  fub 
anno  iic)^.  frujfur a  terra.  New  broke  land,  or  lately 
ploughed  up.     Alon.  torn.  2.  p.  394. 

ifruttfiun  UXUt,  or,  according  to  Spelman,  frujium, 
A  fmall  piece  of  land,  Refuluum  quiddam  prater  acras 
numeratas  vel  campum  menfuratum.  Cum  in  Domeday  fruf- 
trum  terrx  accipiatur  pro  ampla  portione  feorfum  a  campo 
villa,  manerio  jacenli.  Domefday,  tit.  Hantifc.  Rex 
Abedeftone.  In  infula  habet  Rex  unum  fruftrum  terrae 
unde  exemit  6 1  vomeris. 

i?nitCCtttra,  A  place  where  fhrubs,  or  great  herbs 
with  big  ftalks  grow.      Mon.  torn.  3.  p.  92. 

jfrptng  pn$.    See  3:con. 

Jft^tl;.  Sir  Edward  Coke  (on  Litt.  fol.  5.  b.)  ex- 
pounds it,  a  plain  between  two  woods,  a  lawn.  Chaucer 
ufes  it  for  a  wooJ.     Ca.iiden,  in  his  Britan.  for  an  arm  of 

the  fea,  or  ftieight  between  two  lands,  from  fretum 

Maketh  his  ijfue  into  the  ejluarj  or  frith  of  Thames. 
Smith  (in  his  England's  Improvement)  makes  it  fignify  all 
hedge-wood,  except  thorns.     Cowell,  edit.    1727. 

J^ptljbojglj,  (from  the  Sax.  frith,  i.  e.  pax,  and 
lorge,  fidejiiffor)    A  freedom  from  giving  fccurity  of  the 

peace 'Et  fint  qitieti  de    frythborgh,  &  de  blode- 

wite,  frithwite,  &  ferdwyte,  i^c.  4  Pafch.  6  H.  4. 
Rot.  24.     Cowell,  edit.    1727. 
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i^CpttmCf  OftUfjceliS,  Is  perhaps  what  we  now  call  the 
rinding  of  wheels,  /.  e.  fitting  and  faftningthe  fellies  (or 
pieces  of  wood  that  conjointly  make  the  circle)  upon  the 
fpohes,   which  on  the  top  are  let  into  the  fellcws,  and   at 

the  bottom  into  the  hub. In  folutis  pro  fryttynge  quin- 

que  rctarum  hoc  anno  vii.  denar. Paroch.  Aniiq.   p. 

574.      Cowell,  edit.   1727. 

i^liagC  or  ifOrngC,  (derived  a  foco)  In  the  reign  of 
Edward  the  Third,  the  Black  Prince  of  Wales  having 
Acquitaine  granted  him,  laid  an  impofition  of  funge  or 
focoge  upon  the  fubjeas  of  that  Dukedom,  wz.  twelvc- 
^nce  for  every  fi,e,  called  herthmoney.  Rot.  Pari.  25 
I-d.  3.  'Tis  probable  our  hearth-money  took  its  original 
from  hence.  ° 

r  ,f  Ji'^n  ^-'  "'*•  ^^  ^''''-  '"P-  '4-  All  faagofs  to  be 
(old  (hall  contain  in  compafs,  befiJes  the  knot  of  the 
bond,  twenty-four  inches  of  affife;  and  everv  faegot 
Itick  within  the  bond  fhall  contain  full  three  feet  of 
afTife,  except  only  one  ft.ck  to  be  but  one  foot  lono- 
to  ftop  or  harden  the  binding.  °* 

Stat.  9  Ann.  cap.  15.  All  billets  (except  thofe  made 
of  beech,  by  10  Ann.  cop.  6.)  that  lie  expofed  in  pub- 
lick  places,  where  they  are  ufually  bought  or  fold,  fhall 
be  affifed  and  cut,  or  marked  in  manner  following- 
that  IS  to  fay,  all  billets  of  what  fcantling  or  denomina- 
tion foever,  {hall  contain  in  length  three  feet  and  four 
inches,  and  be  of  the  following  dimcnfions,  viz. 

Sea.  2.  And  if  they  fhall  not  be  thus  affifed  and 
marked,  then  on  information  to  a  juftice  of  peace,  mayor 
or  other  head  officer,  he  (hall  call  before  him  fix  good 
and  lawful  men  of  the  town,  and  fliall  fwear  them  truly, 
to  mquire  and  prefent,  whether  the  fame  be  of  good  and* 
fufficient  affize  ;  and  if  they  (hall  prefent  that  any  of  them 
IS  not  fuflicient,  the  fame  fo  being  deficient,  (hall  be  for- 
feited, and  be  delivered  to  the  overfeers  to  be  by  them 
diftributed  to  the  poor. 


Names  of 
the  Billets. 


-ASinglt 
A  Caft 

A  Troi; 

2  Cafl 

SCafl 

4  Caft 

5  Caft 

6  Caft 

7  Caft 

8  Caft 

9  Caft 

10  Caft 

11  Caft 

12  Caft 

13  Cart 

14  Caft 
If  Caft 

16  Caft 

17  Caft 

18  Caft 

19  Caft 
L20  Caft 


6 


Being 

round. 


II 

23 
26 
28 
30 
31 
33 
35 
36 
38 
39 
41 
42 
43 
45 
46 

47 


Half 
round. 


qr. 


24 
^7 
30 

0|32 

0|34 
3,36 
2I38 
I  I   o 


garter 

cleft. 


In. 
O 
12 

14 

17 

21 

27 
27 
29 

32 

34 

36 

338 


?'•• 


Haw  to  be  cut 
and  marked. 


1  v/o  notcnes. 
f  One  at  each  1 
■j  end,  and  one  > 
C  in  the  middle,  j 


No  notch. 

One  notch. 
i  Three  in  the  ) 
I    middle,         J 

Two  notches. 

at  each ' 
and  one \ 
the  middle. 

Four  notches. 

Five  notches. 

Six  notches. 

Seven  notches. 

Eight  notches. 

Nine  notches. 

Ten  notches. 

Eleven. 

Twelve. 

Thirteen. 

Fourteen. 

Fifteen, 

'Sixteen. 

Seventeerr. 

Eighteen. 

Nineteen. 

Twenty. 


iTttCr,  (Puga,  from  the  French  fuir,  fugere; )  Tho' 
it  be  a  verb,  yet  it  is  ufed  fubftantively,  and  is  two-fold  ; 
fuer  in  fait  (in  faBo)  when  a  man  doth  apparently  and 
corporally  fly,  znA  fuer  in  ley  (in  lege)  when  being  called 
in  the  county  he  appeareth  not,  until  he  be  outlawed; 
for   this  is  flight  in  interpretation  of  law.     Staund.  PI. 

Cor.    lib.  3.    cap.  22, 

i^uga  ratallojiim,  A  drove  of  cattle.  See  fetrctc- 
toarc. 

iFlIgacia, .  Signifies  a  chafe,  and  is  all  one  with  chafea. 

Charta  Matildis  imperatricis  Mihni  de  Glouc.  —  Pracipio 

H  h  q^^i 
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4ucJ  bac  otnhia  teneat  de  me-^Ubere  &  qulete,  in  Icjco  & 
piano,  in  fircfiis  iS  fugaciis,  in  pratis  fef  pq/luris,  i^c. 

irua;nm  frrtt,  Is  where  it  is  found  by  inquifition, 
tli.u  a'perfon  fled  for  treafon  or  felony  ;  as  to  which  it  is 
a-^reed,  Tliat  wherefoever  a  perfon  found  guilty  by  fuch 
•  nqueft  either  as  a  principal,  or  as  an  acceiTary  before  the 
faa,  is  found  alfo  to  have  fled  for  the  fame,  he  forfeits 
hh  goods  abfolutelv,  and  the  iflLes  of  his  lands  till  he 
be  acquitted  or  pardoned.  Alfo  it  is  agreed,  that  where 
one  indifled  of  any  capital  felony,  either  as  principal  or 
acceflary  before  or  after,  before  juftices  of  oyer,  Wc.  is 
acquitted  at  his  trial,  but  found  to  have  fled,  he  (hill 
incur  the  like  forfeiture  of  his  goods,  but  not  of  the  ifTues 
of  his  lands,  becaufe  by  the  acquittal  the  land  is  dif- 
eharged,  and  confequently  tlie  ifTues.  And  it  hath  been 
holden,  that  the  law  is  the  fame  as  to  the  finding  of  a 
fugam  fait  upon  an  acquittal  of  an  indi£lment  of  petit 
"larceny.  But  it  is  certain,  that  the  party  may  in  all 
cafes,  except  that  of  the  coroner's  inqueft,  traverfe  the 
finding  of  a  fugnm  fecit.  Alfo  it  feems  agreed,  that 
whenever  the  indiiSment  againft  a  man  is  infufficient, 
the  finding  a  fugam  fecit  will  not  hurt  him  ;  and  that  in 
all  cafes  the  particulars  of  the  goods  found  to  be  forfeited 
may  be  traverfed.      2  Hawi.  P.  C.  450,  451. 

ifUgaCC  J  refUgarC  rataUa,  To  dnve  cattle  to  and 
fro,  forward  and  backwdid.     Antiquit.  of  NottmghamJlJrc, 

fol-  462.  ,.  .     - 

ifttgarC,  Alfo  fignifies  to  hunt.  Prohibeo  ne  quts  fine 
Ucentia  mea  fuget.      CoweiU  edit.  ^J'^l- 

JTUgatiO,  Pro  fugandi  aSiu,  Hunting,  or  the  liberty 
or  privilege  to  hunt.  Et  cives  habeant  fugationes  fuas  ad 
fugandum,  ficut  melius  &  plenius  habuerunt  antecejfores 
mum,  in  Chiltre  £^  MMIefex  iff  Surr.  &c.  Charta  Li- 
bertat.  Hen.  i.  Civibus  London.  Fugatio  forejlts,  the 
drift  of  the  foreft.     Cowell,  edit.  1727. 

iFugatOjCiS  cai'CUCaCUm,  Waggoners  who  can  drive 
oxen  equally  yoked,  without  beating  or  g  )ading.  Fleta, 
lib.  2.  cap.  78.  par.  I. 

iFugCCium,  (^t.fougere,)  Fern.     Cowell,  edit.  i-]2T. 

5fUgitiO,  Flight.  Condonavit  omnes  felonias  Js"  fugi- 
tiones.      Knighton,  anno  1537. 

§i\X%iti'Qt^  bepoim  fea»  Thofe  of  the  laity  and  men 
of  the  church  alfo  being  beyond  fea,  may  be  commanded 
by  the  King's  writ,  either  under  the  great  feal  or  privy 
feal,  on  their  fidelity  and  allegiance,  to  return  into  the 
kingdom  ;  and  if  he  return  not,  for  his  contempt  his 
lands  and  goods  (hall  be  feized,  until  he  returns.  3  Inji. 
179. 

The  King  cannot  recall  one  that  is  beyond  fea,  but 
by  the  greatfeal  or  privy  feal,  and  not  by  the  privy  fig- 
net.     3  h'Ji.  180. 

A  privy  feal  wa?  ilTued  to  recall  a  fugitive,  but  the 
fervants  of  the  fugitive  hindied  the  fervice  of  it,  of  which 
the  mefTenger  made  affidavit  ;  this  affidavit  is  not  tra- 
verfable,  and  the  matter  being  out  of  the  realm  cannot 
be  tried  by  a  jury;  and  this  matter  being  tranfmitted  by 
mittimus  into  the  Exchequer,  ad  the  fugitive  not  re- 
turning, his  lands  and  goods  were  feized.  Jenk.  220. 
pi.  69. 

Per  Tanfield  Ch.  B.  Upon  the  return  of  a  fugitive  he 
fhall  re- have  his  eftate  again  in  right,  and  not  of  fpecial 
grace  only;  but  the  Lord  Treafurer  faid,  he  faw  no  rea- 
fon  for  that.  Lane  48.  Sir  Robert  Dudly's,  alias  Loid 
Nottingham's  cafe. 

A.  went  bevond  fea  without  licence  of  the  Kinc,  with 
Robert  de  Mortimer,  and  the  King  certified  the  fame  into 
Chancery,  reciting,  that  he  had  fent  his  privy  feal,  ^c. 
but  that  the  faid  A.  (fpretis  mandatis  nojiris)  redirere  ctfavit; 
and  thereupon  iflued  a  commiffion  to  feize,  ^c.  Le.  10. 
fays,  thflt  fuch  a  precedent  of  feizure  was  (hewn,  as  of 
18  Ed.  2.      Edmond  de  JVoodJlock'%  cafe. 

The  letters  under  the  great  feal  or  privy  feal,  to  recall 
any  from  beyond  fea,  o\ight  to  be  ferved  by  fome  mef- 
fenger,  who  upon  his  oath  is  to  make  a  certificate  theicot 
in  Chancery,  and  thence  a  mittimus  to  be  fcnt  into  tht 
Exc!  equer,  and  thereupon  a  commiflion  to  be  granteu 
to  feize  the  lands  and  goods  of  the  delinquent.  3  hji. 
180, 
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A  merchant  tit  London  departing  the  realm,  to  the  fn- 
tent  to  live  fretly  from  the  penalty  of  the  law,  and  out 
of  his  due  obedience  to  the  Q^ieen,  and  ^ot  for  any  mer- 
chandize, was  rcR'lved  by  all  tie  juftices  except  two,  to 
be  no  conte.Tipt  to  the  Queen  ;  tor  merchants  were  ex- 
cepied  ojt  of  the  datuie  of  5  Ric.  2.  cjp.  2.  and  by  the 
Common  lav/  merchants  might  pafs  the  fea  without 
licence,  iho'  it  were  net  to  merchan'lize.      3  In/l.  180. 

For  more  learning  on  this  fubjeif,  fee  13  Vin.  Abr.  tit. 
Fugitives. 

i^UffitibCS  gOCDS,  (Bona  fugitivorum')  Are  the  proper 
goods  of  him  that  flieth,  which  after  the  flight  lawfully 
found,  do  belong  to  the  King,  or  lord  of  the  mi^nor, 
5  Co.  Rep.  I  eg.     See  Matf, 

i^UlgCria,  (Ftlix,)  Fem.      Dtt  Frefne. 

ifull)am#il2?tDgc.    See  2i5?iiigcs. 

irttllec's  cattfi,  iTitHing  and  fccuring;  tlap.  Pe- 
nalties on  exporting  them,  12  Car,  2.  c,  32.  13  £;?  14 
Car.  2.     9  Jif  10  JFtll.  3.  c.  40.     6  Geo.  i.  c.  2i.  f.  32. 

ifuHum  aquae,  A  ft  ream  of  water,  a  fleam,  fuch  Ss^ 
comes  from  a  mill.      Cowell,  edit.  1727. 

^UtnagC,  (Fumagium,)  Dung,  or  manuring  with 
dung,  Etjint  quiet!  de  fumagio,  faf  maremio  cariando,  £sff, 
Charta  Rich.  2.  Priorat.  de  Hertland,  pat.  5  Ed.  4. 
part  3.  m.  13.  But  indeed  fumagium  was  properly 
fmoke-farthings,  or  a  cuftoniaiy  |a  ment  from  every 
houfe  that  had  a  chimney  or  fire-earth.  Cowell,  .Jit. 
1727. 

ifltmatljOeS  or  iFumaBOCiB,  Are  pilchards  garbaged, 
faked,  hanged  in  the  fmoke,  and  prefTc-d ;  fo  called  in 
Italy  ind  Spain,  whither  they  are  carried  in  great  numbers. 
Thev  are  mentioned  in  flat.  13  (Sf  14  Car.  2.   c.  28. 

JfUllDatO^,  The  founder  of  a  church,  college,- hofpf- 
tal,  or  other  publick  benefaflion.  TK  s  title  in  the  old 
religious  houfes  was  equivalent  to  patron:  For  it  was  not 
only  given  to  the  firft  a^ual  founder,  but  contiiued  to 
th.ife  barons  and  knights,  who  held  the  fee  of  the  fi'c 
or  endowments  of  fuch  monafteries,  and  by  fucti  len'j'e 
had  the  patronage  or  advowfon  of  them.  And  if  afs;r 
the  extinftion  or  long  intermifTMn  of  thi"^  title,  an-,  peiiun 
could  prove  his  defcent  from  the  firft-  founder,  ic  was 
afi'umed  by  the  religious  to  the  name  ai-d  honour  of  their 
founder.  Cowell^  edit.  1727.  See  Ktnnet's  Glojfary  in 
Foundation. 

jTunDitO^eiS,  Ufed  for  pioneers,  in  Pat.  10  Ed.  2. 
m.  I. 

^UttOS.  The  general  fund  eftablifhed  for  making 
good  dtficiences,    I  Ann.  /?.  i.  c.  13.      ^Gco.  i.  cap.  7. 

Fund  for  paying  off  Exchequer  Bills,  7  Ann.  c.  7. 
fea.  33. 

Surplus  of  annuity  funds  may  be  charged  with  deficien- 
cies of  another  year,  8  Ann.   c.  13.  feif.  29. 

The  aggregate  fund,  i  Geo.  i.  c.  12.  fe£I,  8,  15,  &c, 
■^Geo.  I.  c.  8.   made  perpetual,  5  Geo.  i.   c.  3.  feif.Zl, 

The  finking  fund,  5  Geo.  I.  c.  3.  fe£i.  66. 

Part  of  the  ftock  of  the  three  compan'cs  to  be  re- 
deemed by  the  finking  fund,   7  Geo.  I.  c.  5.  fe£t.  39. 

Aopropriation  of  the  finking  fund,  8  Geo.  i.  c.  20. 
fe£i.  29. 

The  furplufles  of  the  finking  fund  appropria'ed,  9  Geo. 
I.  c.  ^.  feSf.  34. 

Addition  to  the  aggregate  fund,  I  Geo.  2.  J}.  2.  c.  8. 
fea.  17. 

Supply  to  the  aggregate  fund,  20  Geo  2.  c.  3.  feii   58. 

For  relief  of  the  legatees  of  S-r  fojeph  ',ek)'ll,  out  of 
his  legacy  to  the  finkirig  (uuJ,   20  Geo.  2.  c.  34.. 

The  finking  fur.d  charged  with  annuities  in  di'charge 
of  navy  bills,  isfc.   22  Geo.  2.  c.  23. 

Annuities  granted  our  of  tie  finking  fund,  23  Geo.  2. 
c.  16. 

His  Majeftv  m;iy  borrow  money  on  the  cedit  of  ihc 
and- tax,   4  Geo.  3.   c.  2.  fa.  136. 

And  ot  tiic  malt  tax,    4  Geo.  3.  c.  r.  fa   25. 

Surplus  of  duiies  on  licences  and  new  (lamp  duties  ap- 
ropruted,   30  Geo.  2.   c.  \q   f  30. 

Certain  duties  carried  10  tnc  fii  k:ng  fund,  32  Geo.  2. 
■:.   2  7..  fa.  4. 

Annuities  granted  on  the  finking  fund,  and  certain 
annuities  confolidated,  4  Geo,  3.  c.  18. 
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^ftlttCral  fIjargCSf.  a  perfon  died  in  debt,  and  6oo/. 
Was  laid  out  in  his  funeral;  decreed  the  fame  (hould  be  a 
debt,  payable  out  of  a  truft  eftaie,  charged  with  payment 
of  debts,  he  being  a  man  of  great  eftate  and  reputation 
in  his  country,  and  buried  there;  but  had  he  been  buried 
elfewhere,  it  fcemed  his  funeral  might  have  been  more 
private,  and  the  court  would  not  have  allowed  fo  much. 
Trin.  1 69 1.   Ch.  Prec.  27.   Offley  v.  Ojffley. 

Where  a  citizen  of  London  devifed  700/.  for  mourn- 
ing, the  queftion  was,  if  it  fhould  come  out  of  the  whole 
eftate,  or  out  of  the  legatory  part  only  ;  it  was  infifted, 
that  there  had  been  no  direflion  by  the  will,  or  if  the 
will  had  dire£led,  that  the  expences  of  the  funeral  (hoiild 
not  exceed  fuch  a  fum,  there  the  deduflion  muft  have 
been  out  of  the  whole  eftate.  Per  cur.  Mourning  de- 
vifed by  the  will,  muft  come  out  of  the  legatory  part, 
and  not  to  leflen  the  orphanac[e  and  cufti.mary  part. 
Mich.  1 69 1.   2  Vern.  2 40.   Deakins  v.  Buckley. 

Executor  is  not  liable  to  pay  for  funeral  expences,  un- 
lefs  he  contrails  for  it ;  per  Holt  Ch.  J.  12  Mod.  256. 
Mich.    10  W.  1.   AmrC . 

Settlements  for  feparate  maintenance  of  the  wife  (hall 
never  extend  to  funeral  charges,  and  tho'  ftxe  made  a  will, 
(according  to  a  ppwer  given  her)  and  an  executor,  and 
gave  feveral  legacies,  but  there  was  no  refiduum  for  the 
executor,  the  hufband's  eftate  in  the  hands  of  a  devifee 
fubjedl  to  the  payment  of  debts  was  mode  liable  to  the 
funeral  charges  of  the  wife.  9  Mod.  31.  Trin.  9  Geo. 
at  the  Rolls,  Bertie  v.  Lord  Chejlerfield. 

In  ftriftnefs  no  funeral  expences  are  allowable  againft 
a  creditor,  except  for  the  coffin,  ringing  the  bell,  parfon, 
clerk,  and  bearers  fees ;  hut  not  for  pall  or  ornaments ; 
fer  Holt.  I  Salk.  296.  Trin.  s^-^  M.  B.  R.  Shelley's 
cafe.  Ten  pounds  is  enough  to  be  allowed  for  the  fu- 
neral of  one  in  debt ;  per  Holt.  Baron  Powell  in  his 
circuit  would  allow  but  lis.  bd.  as  all  the  neceflary 
charge.     Comb.  342.    Trin.   7  IV.   B.  R.  Anon'. 

i?Url)Ote,  iFp^bOte,  ifirebOtC,  a  liberty  granted  by 
the  lord  to  his  tenant,  to  take  underwood  for  fire,  or 
occafions  of  burning  m  his  family.     Cornell,  edit.  1727. 

iFttrca,  feu  Cale/urcia,  isf  Fojfa,  (i.  e.  gallows  and 
pit).' In  ancient  privileges  it  fignified  a  jurifdidion  of  pu- 
niftiing  felons,  that  is,  men  with  hanging,  women  with 
drowning  :  of  which  laft,  take  this  notable  example  of 
the  records  of  Rochcjler  church  in  the  time  of  Gilbert 
bifhop  there,  who  flouriflied  under  Richard  the  Firft, 
anno  1200. 

Item  dua  muUeres  venerunt  in  villam  de  Suffliete,  qtiee 
furata  fuerunt  multos  pannos  in  villa  de  Croindone,  ist  fe- 
cuti  funt  eas  homines  ejufdem  villa  de  Croindone,  quorum 
pannos  furtive  afportaverunt,  ufque  in  villam  de  Suffliete, 
£5"  ibi  capta  fuerunt  bf  incarcerata,  £5?  habuerunt  judicium 
fuiim  in  curia  de  Suffliete,  ad  portandnm  calidum  ferrum, 
quorum  unafuitfalva,  £3"  altera  damnata,  unde  fubmerfa  fuit 
in  Bikepole.  Et  hoc  totum  contigit  tempore  Gilbert!  domini 
epifcopi,  bf  in  quolibet  judicio  fuerunt  coronarii  domini  Regis. 
Et  Paulus  de  Stanes  fuit  tunc  Cacherellus  de  hundredo  de 
Acftane.  Et  per  illud  tempus  Robe  r  tus  ^^  Hecham  monachus 
fuit  cuflos  de  manerio  de  Suffliete,  Stf  ad  mulieres  judicandas 
fuit  dominus  Henricus  de  Cobeham,  £if  alii  plures  homines, 
difcreti  homines  de  patria.  Foffa  is  taken  away,  hnt  furca 
remains,  fays  Sir  Edward  Coke  in  his  3  Infl.  fol.  58. 
Skene  de  verbor .  fignif.  verb.  Fofla,  hath  thefe  words  con- 
cerning this  matter  :  EreSiio  furcarum  efl  meri  imperii  £3* 
altee  jufiitiee,  (^  ftgnificat  dmninium  aeris,  quia  fufpenfi 
pendent  in  acre :  Et  merum  imperium  confijlit  in  quatuor, 
ficut  funt  quatuor  elementa  :  In  acre,  ut  hi  qui  fufpenduntur. 
In  igne,  quando  quis  comburitur  propter  rnaleficium.  In 
aqua,  quando  quis  ponitur  in  culeo  £3"  in  mare  projicitur  ut 
porricida,  vel  in  amnem  immergitur  ut  foemina  furti  dam- 
nata. In  terra,  cum  quis  decapitatur  ^  in  terram  pro- 
Jlernitur. 

i?tlttam  f  flagenttm,  The  meaneft  of  fervile  tenure, 
when  the  bondman   was  at  the  difpofal  of  his  lord  for 

life  and  limb. Defendens  dicit  quod  non   debet  facere 

dotem—~^quia  ipfc  tenet  in  villenagio  ad  furcam  &  fla- 
giilum  de  domino  fuo  Richardo  de  C«mW.— Placit.  Term. 
Mich,  anno  2  J  oh.  rot.  7. 
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i?ttrrairc.    See  j^ourtljcr. 

J?urrai-C  atl  tatTum,  To  pitch  com  with  a  fork  lit 
loading  a  waggon,  or  in  making  a  rick  or  mow.  Cowelly 
edit.  1727. 

i^urrare  carcctam.  To  hang  a  waggon  or  cart,  ;.  e. 

to  fit  the  body  of  it  to  hang  right  upon  the  axel  and 
wheels.      Co-well,  edit.  1727. 

iFltrdjCtlim,  That  part  of  the  breaft  where  (he 
veins  coming  from  the  liver  are  divided  into  forks,  that  is, 
where  the  breaft  is  largeft,  Cowell,  edit.  1727.  Dugd. 
IVar.  p.  664. 

i^itrcuudltt?,  ifai-nella,  i?cdtngua,   A  furendal, 

fardingel,  farundel,  or  ferling  of  laiid,  /.  e.  the  fourth 
part  of  an  acre,  which  in  IFii.Jhire  is  ftill  called  a  fur- 
dingale,  and  in  fome  other  paits  z  furihindale ;  whence  in 
the  North,  a  furendale  or  frundel  of  corn  is  two  gawns 
or  gallons,  i.e.  the  fourth  part  of  a  btifliel.  See  Kennet's 
Gloffary. 

J^ttKigClDUm,  A  muia  paid  for  theft.  Among  the 
laws  of  King  Ethelred,  made  at  Wantage,  cap.  7.  'tis  al- 
lowed they  ftiail  be  witneftes,  qui  nunquam  furigeldum 
reddiderunt,  i.  e.  who  were  never  accufed  of  theft  or 
larceny. 

i^ttClonj,  Furlingum  terra,  Is  a  quantity  of  ground 
containing  in  moft  places  forty  poles,  every  pole  fixteen 
foot  and  an  half  in  length  ;  eight  of  which  furlongs  make 
a  m.le,  anno  35  Ed.  i.  cap.  6.  It  is  other  wife  the  eighth 
part  of  an  acre;  yet  an  old  book  ptinted  in  Henry  the 
Eighth's  time,  makes  600  feet,  by  five  fcore  to  the  hun- 
dred, a  furlong.  See  SittZ,  In  the  former  fignification, 
the  Romans  call  \t  fladium,  in  the  latter  jugerum :  A  pole 
is  in  fome  places  called  perch,  and  differs  in  length  ac- 
cording to  the  cuftom  of  the  country.     See  PcCflj. 

Furlong  is  fometimes  ufed  for  a  piece  of  land  of  more  or 
lefs  acres.     Cowell,  edit.   1727. 

ifUtnage,  (Fumagiuw)  Efl  tributum  quod  domino  ^Mxni 
a  feSlatoribus  penditur  ob  ufum  furni.  For  in  mjny  places 
the  tenants  are  bound  to  bake  their  bread  in  the  Lord's 
oven.  Efi  etiam  lucrum  feu  emolumentum  quod  piflori  con- 
ceditur  in  piflionis  fumptus  bf  mercedem,  i^  tunc  poteji 
pijlor  de  quolibet  quarterio  frumenti  lucrari  4  den.  t^  fur- 
fur, isf  duos  panes  ad  fornagium.     AJfifa  panis  t^  cerv'fta. 

51  E.  2.    See  iTo^tiajitim. 

i?Utnartll^,  a  oaker  who  keeps  an  oven. 

Jpurmate,  To  bake,  or  put  any  thing  in  the  oven. 
Et  inveniemus  eidem  conventui  domus  competentes  &  necef- 
farais  ad  brafiandum  ^  furniandum.  Alait.  Parif  Anno 
1258. 

ifUtC,  (Furrura  from  the  French  fourrer,  i.  pellicu- 
lare  to  line  with  fkins)  Is  the  coat  or  covering  of  a 
beaft.  The  ftatute  24  Hen.  8.  cap.  13.  mentions  divers, 
as  fable,  which  is  a  rich  fur,  of  colour  between  black 
and  brown,  being  the  fkin  of  a  beaft  called  a  fable,  of 
bignefs  like  a  pole- cat ;  bred  in  Ruffia,  but  the  moft  and 
beft  in  Tartary.  Lucernes  is  the  fkui  of  a  beaft  fo  called, 
being  near  the  bignefs  of  a  wolf,  of  coloui  betwten  red  and 
brown,  fomething  mailed  like  a  cat,  and  mingled  with 
black  fpots  ;  bred  in  Mufcovia  and  Ruffia,  and  is  a  very 
rich  furr.  Genet  is  the  fkin  of  a  beaft  fo  called,  of  big- 
nefs between  a  cat  and  a  weezle,  mailed  like  a  cat,  and 
of  the  nature  of  a  cat ;  bred  in  Spain,  whereof  there  are 
two  kinds,  black  and  grey,  and  the  black  the  more  pre- 
cious furr,  having  black  fpots  upon  it  hardly  to  be  feen. 
Foines  are  of  fafliion  like  the  fable,  bred  in  France  for 
the  moft  part ;  the  top  of  the  furr  is  like  black,  and  the 
ground  whitifh.  Marte  is  a  beaft  very  like  the  fable, 
the  fkin  fomething  courfer ;  it  liveth  in  all  countries 
that  be  not  too  cold,  as  England,  Ireland,  i^c.  the  befl 
in  Ireland.  Miniver  is  nothing  but  the  bellies  of  fquir- 
rels  as  fome  Ly  ;  as  others,  it  is  a  little  vermin  like  unto 
a  weezle,  milk  white,  and  br'.ught  froir;  Mufcovy.  Fitch 
is  that  which  we  otherwife  call  the-  poie-cat  neie  in  Eng- 
land. Shanks  are  the  fkin  of  the  fh^ink,  or  lei;  of  a  kind 
of  a  kid,  which  beaieth  the  furr  that  we  call  budge. 
Calaber  is  a  little  beaft,  about  the  bit.,nefs  of  a  fquirrel, 
of  colour  grey,  and  bred  efpecially  in  High  Germany, 
Cowell,  edit.  1727. 

Furs,  To  what  duties  liable  on  importation,  4  Will. 
Uf  M.  c.  s.  J'(il'  2« 
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iFltrtt  aim  i'^OUDOnS,  (Sax.)  Time  to  advife,  or  take 
counfel,  v!z.  De  quibufcunque  implaciletur  aliquU  furft 
&  fond.iiig  habeat.      Leg.  H.  I.  cap.  46. 

ifltftic,  A  kind  of  wood,  which  dyers  ufe,  and  is 
brought  from  Barbadoes,  Jamaica,  isSc.  mentioned  in 
flat.    12  Car.  2.  cap.  18. 

JritCta,  A  right  or  privilege  derived  from  the  King, 
as  prime  Lord,  to  try,  condemn  and  execute  thieves  and 
felons  vvitnin  fuch  bounds  or  diftri<n:  of  an  honour,  ma- 
nor,  l^c.      CkucU,   edit.    1727. 

i?ur5C.    See  JlS^oomc. 

Jfliltianjf,  Deceits  in  the  manufafture  prohibited,  11 
H.  7.  c.  27.     Mayor,  i^c.  may  fearch  for  fuftians,  flat. 

39  Eiiz.  c.  13.    See  JDjapccp,  ^anufnttuccg. 

i^P^UCCinga,  An  offence  or  trefpafs,  for  which  the 
fine  or  compenfation  was  referved  to  the  King's  pleafure, 
in  the  laws  of  Hen.  1.  cap.  10.  Spelman  would  read  it 
fynderinga,  and  interprets  it  treafure- trove,  but  indeed  the 
word  is  truly  Jyrderlnga  or  firdering,  and  fignifieth  pro- 
perly a  going  out  to  war,  or  a  military  expedition  at  the 
King's  command,  which  upon  refufal  or  negledt,  was 
punifhed  with  a  firdwUe,  or  muld  at  the  King's  plea- 
fure.     Couiell,  edit.    1 7  27. 

i?p^tl)il1J,  alias  ifpjUUng,  A  military  expedition. 
'  Cowell,  edit.    I727. 

Jfp^tl)tUitC,  The  fame  with  JpirDlUit  viz.  a  muld 
for  deferring  the  army.     Cowell,  edit.   1727. 


G. 


^H315C3L,  (Gabella,  gahlagium,  Saxon  gafol,  alias 
%^  gafel,  i.  e.  veiiigal)  Hath  the  fame  fignilication 
among  our  old  writers,  that gabelle  hath  in  France:  lot 
Mr.  Camden,  in  his  Brit.  pag.  213.  fpeaking  of  IVal- 
lingford,  hath  thefe  words,  Continebat  276  hagas,  i.  do- 
mos,  reddentes  novem  libras  de  gablo.  And  pag.  228.  of 
Oxford  thefe,  Hac  urbs  reddehat  pro  felonio  ^  gablo,  fs" 
aliis  confuetudinibus,  per  annum,  regi  quidem  viginii  libras  is" 
fex  feSI-arios  mellis,  comiti  vero  Jlgaro  decem  libras.  Gabella, 
as  Cajfaneus  defines  it  De  Conf.  Burgund.  pag.  1 19.  £/?  vec- 
tiga)  quad  folvitur  pro  bonis  mobilibus,  id  eft,  pro  iis  qua  vehun- 
tur,  dlftmguifhing  it  from  tributum,  quia  tributum  eji proprie 
quod  fifco  vel  principi  folvatur  pro  rebus  immobilibus.  The 
Lord  Coke,  in  his  Comment  upon  Littleton,  faith  thus,  lib. 
2.  c.  12.  fol.  213.  Here  note,  for  the  better  underftan- 
ding  of  ancient  records,  ftatutes,  charters,  ^c,  that  ga- 
hel  or  gavel,  gabtum,  gahellum,  gabellettum,  galbellettum 
and  gavillettum,  do  fignify  a  rent,  cuflom,  duty  or  fer- 
vice,  yielded  or  done  to  the  King,  or  any  other  lord. 
But  thztgablum  did  as  well  extend  to  money,  as  to  other 
things  in  kind,  is  very  plain  by  that  record  in  Domefday- 
Book,  in  IVindfor  in  Berkjhire,  where  'tis  faid.  Rex  Wil- 
lielmus  tenet  Windfores  in  Dominica,  Rex  Edw.  ienuit  ibi 
XX.  hidas,  &c.  Et  aclhuc  funt  in  villa  C.  Hage  V.  mi- 
nus ;  ex  bis  funt  xxvi.  quieta  de  gablo  ^  de  aliis  exeunt 
XXX  folld.  And  laftly.  In  the  fame  book  in  Somerfet- 
fiire,  it  is  thus  exprefied  in  the  title  of  Terra  Regis, 
(which  obfervej  Rex  tenet  cedre  (I  fuppofe  it  is  that 
Chedder,  fo  famous  for  its  cheefe)  Rex  Edw.  tenuit, 
nunquam  geldavit,  nee  fcitur  quot  hida  funt  ibi,  in  Domi- 
nica, &'c.  XX  lord  cuiri  xvii.  car.  £3"  vii.  gablatores  redd. 
xvii.  Thefe  feven  gablatores  did  pay  feventeen  kil- 
lings, and  from  their  paying  of  rent  were  termed  gabla- 
tores. It  feems  probable,  that  this  gablum  is  to  be  dif- 
tinguiflied  from  a  rent  or  payment  made  upon  contract 
or  bargain,  and  hath  relation  to  fuch  a  one  as  was  im- 
pofed  by  the  power  and  will  of  the  Lord.  And  thefe 
different  forts  of  payment' are  mentioned  in  Domefday- 
Boak  under  feveral  expreflions,  according  to  the  nature 
of  them  ;  where  fometimes  it  is  written,  that  one  red- 
dit  to  fuch  a  one  fo  much,  without  any  other  addition  : 
And  this,  I  believe,  was  rent  upon  agreement  and 
contrail  :  Ar.other  reddit  de  canfuetudin:  fo  much,  and  a 
third  reddit  de  gablo,  fo  much.  When  gabel  is  mentio- 
ned without  any  addition,  then  it  ufually  fignifies  the  tax 
on  fait,  propter  excellentiam,  but  afterwards  it   was    ap- 
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plied  to  all  other  taxes,  as  gabelle  de  vins,  ^c.  Cowell, 
edit.    1727. 

dPablatOJCjS,  Thofe  that  paid  gable,  rent  or  tribute. 
Domefday.  ^ 

CDablC^Cnti,  (Galium,  Gabulum,  Galula,)  The  head, 
or  end,  or  extreme  part  of  a  houfe  or  building.      The 

gable-head,  the  gable -end,  i^c. Quondam  particulam 

terra extra  gablum  molendini  06I0  pedes  in  latitudine. 

Paroch.  Antiquit.  pag.  201. ^'^  domus  fita  rji  in- 
ter gabulum  tenementi  mei,  &'  gabuium  ienenienti  Louren- 
tii  Kepeharme.     Ibid.   pag.  286.      See  Kennel's  Gloffary. 

Cab^icrp  IjO^nC. Et  Rickhil  dlt  que  le  demandant 

en  cej}  brief  navera  judgment  devant  ceo  que  Gabriel  ujl 
flay  fan  corne.  Ploivden,  fol.  358.  a.  that  is,  till  the 
day  of  doom  ;   never.     Covuell,  edit.    1727. 

dPallllUg  DCnaric^lim,  Rent  paid  in  money.  Selden 
of  Tithes,  pag.  321. 

(I15afoll3:^gplll,  Is  a  Saxon  word,  fignifying  the  pay- 
ment, or  lendring  of  tribute  or  cuftom.  Alfo  it  fome- 
times denotes  ufury.      Cowell,  edit.    1727. 

CD'afol^anD  or  dUafuIi^Iani),  Terra  cerfualis.  Land 
liable  to  tiibute  or  tax.  The  Saxon  DiSlionary  calls  it 
rent  land.     See  (0aDCl. 

Gac^t,  {Vadium)  Signifies  a  pawn  or  pledge,  and  is 
derived  from  the  French  gagcr,  that  is,  pigmri  dare. 
Glanvil.  lib.  10.  C.p.  6.  faith,  ^tandoque  re^  mobiles  pOr 
nuntur  in  vadium,  quandeqtie  res  immohiles  ;  and  a  little 
after  tliat,  thus,  Invadiatur  res  quandoque  ad  ierminunif 
quandoque  fine  termino  ;  item  quandoque  invadiatur  res  ali- 
qua  in  martuo  vadio,  quandoque  non.  And  though  the 
word  gage  be  retained  as  it  is  a  fubftantive,  yet  as  it  is  a 
verb,  ufe  hath  turned  the  g.  into  a  iv.  fo  that  it  is  often 
written  wage,  as  to  ivage  deliverance,  that  is,  to  give  fe- 
curity  that  a  thing  fhall  be  delivered  :  For  if  he  who 
•  diflrained,  being  fued,  hath  not  delivered  the  cattle  that 
were  diftrained,  then  he  fhall  not  only  avow  the  diftrefs, 
but  gager  deliverance,  that  is  put  in  fureties  that  he  will 
deliver  the  cattle  diftrained,  F.  N.  B.  fol.  "j^  &  67.  yet 
in  fome  cafes  he  fliall  not  be  tied  to  his  fecurity,  as  if  the 
cattle  died  in  the  pound.  Kitchin,  fol.  145.  or  if  he 
claim  a  property  in  the  cattle  fued  for.  Terms  de  la  Ley, 
To  wage  law,  fee  JLaiU  ;  and  alfo  fee  ^OJtpgC, 

CagEt  Bcliviccaure.    See  C!?agc, 

(il5aQ:cc  Bcl  lep.    See  Majc,  and  Mlagcc  of  laiM, 

(Ipaa;ei-iei.    See  Cauger. 

<0ainaCJ0  ("Lat.  TFainagium,  i.  e.  alius  plaujlri,  vel 
plaujhi  apparatus,  French gaignage,  i.  e.  the  gain  or  crop 
of  tilled  or  planted  grounds,)  Signifies  the  draught-oxen, 
horfes,  wain,  plough,  and  furniture,  for  carrying  on 
the  work  of  tillage  by  the  bafer  fort  of  fokemen  and  vil- 
lains ;  and  fometimes  the  land  itfelf,  or  the  profit  raifed 
by  cultivating  it.  Bra£ion,  lib.  I.  cap.  9.  (rpeaking  of 
lords  and  fervants)  fays,  Et  in  hoc  legem  habet  contra  do- 
minos,  i^c.  ut  ft  eos  dejlruant,  quad  falvum  nan  pojfit  eis 
effe  wainagium  fuum.  And  again,  lib.  3.  traif.  2.  c.  I, 
Miles  £5?  liber  homa  non  amerciabitur  nift  fecunelum  modum 
delicti,  fccundum  quod  deliilum  fuit  magnum  vel  parvum  £ff 
falvo  contencmento  fuo  :  Mercator  non  nift  falva  mercandifa 
fua,  tsf  villanus  non  nfi  falvo  wainagio  fuo.  For  an- 
ciently, as  it  appears  botli  by  Magna  Char.  cap.  14.  and 
other  books,  the  villain,  when  amerced,  had  "lis  ivain- 
age  free,  to  the  end  the  plough  might  not  iland  ftiil: 
And  the  law,  for  the  fame  reafon,  does  ftill  allow,  a  like 
privilege  to  the  hufbandman,  that  his  draught  horfes  and 
oxen  are  not  in  many  cafes  diftrainable.  This  in  Wefim, 
I.  cap,  6.  Anno  3  Ed.  i.  is  called  gaynure,  and  again, 
cap.  17.  and  in  Magna  Charta,  cap.  14.  it  is  called  gain- 
age.  In  the  Old  Nat,  Brev.  f.  117.  it  is  termed  gaiiior. 
In  thefe  words,  the  writ  of  jiel  was  pracipe,  i^c. 
quod  reddat  unam  bovatam  terra  (jf  unam  bovaiam  mai  ifci; 
and  the  writ  was  abated  for  that  the  oxgang  is  alwayis 
of  a  thing  that  lieth  in  gainor.  This  word  was  ufcd  onlj^ 
concerning  arable  land,  becaufe  they  that  had  it  in  oc- 
cupation, had  nothing  of  it,  but  the  profit  and  frurt 
raifed  by  ilieir  own  pains  towards  their  fuftenance,  nor 
any  other  title,  but  at  the  Lord's  will.  Gainer,  again 
in  the  fame  book,  fol.  12.  is  ufed  for  a  foke-man,  that 
hath  fuch  land  in  his  occupation.  In  the  32d, chapter  of 
the  Grand  Cujlumary  of  Noimandy,  geigneurs  are  -/fgri- 

£oUe, 
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tola,  qui  terras  eleemefjnatas  poffident.  Ani  Britten  xiklh 
gainer,  for  to  plow  or  till,  fol.  42  tS"  65.  ^f^rjf.  Symbol, 
part.  2,  //'/.  Recoveries,  fe^.  3.  hath  thefc  words,  // 
.fracipe  quod  reddat  lieth  not  in  hovala  marijci.  13  Ed. 
3.  fol.  3.  nor  de  felione  terra,  bccaule  of  the  incer- 
tainty  ;  for  a  I'elion  is  a  piece  of  land,  fometimes  con- 
taining an  acre,  fometimes  half  an  acre,  fometimes 
more,  fometimes  lefs  :  It  lieth  not  of  a  garden,  cottage 
or  croft.  14  /^J'.  13.  8  H.  6.  3.  2  7,  Ed.  4.  13.  De 
virgata  terra,  isfc.  for  they  be  not  in  demefne,  but  in 
gai/i,  is'e.  Laftly  in  the  ftatute  of  difbrcfTcs  in  ihe  Ex- 
chequer, Awio  15  Hen.  3.  are  thefe  words,  N'o  man  of 
religion,  or  other,  jhall  be  dijiraiiied  by  his  beafls  that  gam 
the  land.  Cowell,  edit.  1727.  See  tflltatnage.  The 
villain,  countryman,  or  ploughman  was  fined  or  amerced 
for  his  ofFeiices,  falvo  gainagio  fuo,  i.  e.  faving  all  his 
plough -geer  and  necefl'ary  miplements  of  hufbandry, 
which  if  diftrained  or  feized  for  fuch  fines  or  impofuions 
would  difable  him  from  carrying  on  his  employment  of 
agriculture,  contrary  to  the  fundanifMtal  hherty  of  fub- 
je<Sls,  which  was  fo  !■>  be  mulcted,  or  fined,  or  amerced, 
as  fhould  puniQi  them,  but  not  break  them,  or  undo 
them, 

(0ainCi:p,  (Fr.  Gaigneric.)  Tillage  or  tilling,  or  the 
profit  raifed  of  tillage,  or  of  the  beafts  ufed  theiein. 
Cowell  y   edit.    I  "J  "'J. 

©ariUlCC,  (It'eji.  I.   i-.;/).  6.  &  I  J.)  Signifies  the  fame 

with  dSainerp. 

<3&\CH,  A  gal'ey,  or  fwift  fbip.  Alat.  Parif.  calls  it 
Ubunia.     See  Hovedm,  pag.  .688,  692. 

(IPiililca,  A  gallery  or  church-porch,  Pryn.  Lib.  Angl. 
3  torn.  pag.  668.  Et  infuper  invcniam  unum  facerdotem 
tnijfahm,  de  prcsdiSfa  Sancfo,  in  ecclefia  memorata,  in  loco 
qui  dicilur  la  Gal i ley. 

0al(atUm,  IFhelp-CnJlU  in  IVeJi /norland.  Coivell, 
edit.  1727. 

(^ailaba,  IFallwic^  in  Northumberland.      Ibid, 
^DaUCUa,  lyalliigford  in  Berkjhire.     Ibid. 
(SaHECi.     Mr.  Somner  was  of  opinion,  that  they  were 
•viri  galeati ;   but  Knighton  doth  not  mention  the  word  in 
that   feiife,  viz.    In  quorum  prima  acie  fuit  dominus  Gal- 
fridus,  iSc.  cum  multis  Gallctis,  i.e.  with  many  JVelchmrn. 
©allCp?!.     Rogues   to  be   fenc   to  the   galleys.     Stat. 
39  Eii-z,.  c.  4. 

C^alUfjaSainS,  wide  hofe  or  breeches  fo  called,  be- 
Caufe  ufed  by  the  Gafcoigns.      Cowell,  edit.  1727. 

(IDaUiijaltyt'UCC,  Were  a  kind  of  coin,  which  with 
fufkins  and  dotkins  were  forbidden-  by  the  flatute  ■^Hen.  5. 
tap.  I.  They  were  a  Genoa  co'n,  brought  in  by  the  Ge- 
noefe  merchants,  who  trading  hiihcr  in  gallies,  lived  com- 
monly in  a  lane  near  'Tower -Jlrecl,  and  were  called  Galley- 
men,  landing  their  goods  at  a  place  in  Tbames-Jireet  called 
Galley-Key,  and  trading  with  their  own  fmall  filver  coin 
called  Galley  halfpence,  'att:  Staid' s  Survey  of  London  I -^"j . 
Sir  Francis  Bacon  writes  them  Gauls- halfpence ;  and,  'tis 
like,  more  truly.      Cowell,  edit.  1727. 

QJaHimalUfcp,  Meal  given  to  galley  flaves. 
CaUibOlattUm,  A  cockQioot  or  cockglade.     Cowell, 
tdlt.  1727. 

CDatocJjeS,  {Fr.)  Signifies  a  kind  of  ftioe,  worn  by 
the  Gr.uls  in  dirty  weather;  mentioned  in  the  fiat.  14 
i^  15  Hen.  8.  c.  9. 

(0anilcria.  ©'amblta,  fFr.  jamhiere,)  Military  boots, 
or  defence  for  the  leg:..      Cowell,  edit.  1727. 

(iDaUltCjail,  (Gamiczonum,)  A  horfemaa's  coat  ufed 
in  war,  whici  covered  the  le^s  j  or  ratlier  a  quilted  coat. 
Covjfll,  edit.  1727. 

(0aitlC.  Before  we  take  notice  of  the  flatutes  made 
for  t.'ie  prefervjtitin  of  the  game,  it  may  be  necefiary  to 
obferve  how  the  C<imnioa  law  ftood  herein,  which  de- 
pends upon  the  diflcre.ice  made  between  tame  and  wild 
animals. 

The  tame  animals,  fuch  as  horfes,  cows,  flieep,  isfc. 
are  fuch  creatures,  as  by  reafon  of  their  flu'^giflinefs  and 
unaptnefs  for  motion  do  not  fly  the  dominion  of  mankind, 
but  generally  keep  v.'ithin  the  fame  purlieus  and  paftures, 
and  may  be  eafily  purfuej  and  overtaJ<en,  if  by  accident 
they  fliould  efcape ;  and  therefore  the  owner  hath  the 
lame  kind  of  property  ia  them  as  lie  hath  in  all  other 
Vol.  II.  N°.  8j. 
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inanimate  chattels,    and   for   the  violation    thereof  may 
bring  an  adlion  of  trefpafs.      2  Bac.  Abr,  612. 

Hens  and  chickens  are  tame  ;  fo  (eacocks,  like  other 
domeftick  fowl,  are  tame  by  nature.  Off'.  Ex.  83. 
I  Rol.  Abr.  5.  18  Hen.  8.  2.  So  feveral  forts  of  dogs 
ate  tame,  as  the  maftifF,  hound  (which  comprehends 
greyhound,  £sV.)  fpaniel  and  tumbler;  and  for  thefe  a 
perfon  may  mainta  n  an  a6lion  of  trefpafs,  without  al- 
leging that  they  were  tjme.  Cro.  Ellz.  125.  i  Saund. 
84.  So  a  perfon  m.ay  juftify  in  afTault  and  bjttery  in  de- 
fence of  his  dog  that  is  tame.  Raji.  Ent.  bii.  So  a 
replevin  lieth  of  a  ferret.     Cro.  Eli%.  lib. 

By  wild  animals,  fuch  as  deer,  hares,  foxes,  iJc.  ate 
undetflood  thofe  which  by  reafon  of  their  fwiftnefs  or 
fietcenefs  fly  the  dominion  of  man,  and  in  thefe  no  per- 
lon  can  have  a  property,  uiilefs  they  be  tamed  or  re- 
claimed by  hTm  ;  and  as  property  is  the  power  that  a 
man  hath  over  any  other  thing  for  his  own  ufe,  and  the 
ability  that  he  has  to  apply  it  to  the  fufleniation  of  his 
being,  when  that  power  ceafes  his  pronerty  is  loft  ;  and 
by  confequence  an  animal  of  this  kind,  which  after  any  fei- 
zure  efcapes  into  the  wild  common  of  nature,  and  aflerts 
its  own  liberty  by  its  fwiftnefs,  is  no  more  mine  than  any 
creature  in  the  Indies,  becaufe  I  have  it  no  longer  in  my 
power  or  difpofal.      7  Co.  16.      3  Lev.  227. 

Hence  it  appears,  that  by  the  Common  law  every  man 
had  an  equal  right  to  fuch  creatures,  as  were  not  na- 
turally under  the  power  uf  man,  and  that  the  mere  cap- 
tion or  feizure  created  a  property  in  them,  except  in  the 
following  inftances.      5  Co.   104.      Cro.  Eliz.  547. 

1.  By  immediate  manucaption,  or  taking  them  and 
killing  them  ;  for  in  thefe  cafes  they  belong  to  fuch 
perfon  in  the  fame  manner  as  any  other  chattels,"and  can't 
be  violated  from  him,  fince  the  firft  feizure  and  caption  was 
fufficient  to  veft  the  property  of  them  in  him.     7  Co.  16. 

2.  By  taking  and  taming  them,  and  then  alfo  they 
belong  to  the  owner,  as  do  all  the  other  tame  animals  fo 
long  as  they  continue  in  this  condition,  that  is,  as  long 
as  they  can  be  confidered  to  have  the  mind  of  returning 
to  their  matters;  for  while  thev  appear  to  be  in  this  ftate 
they  are  plainly  the  owner's,  and  ought  not  to  be  violated; 
but  when  they  forfake  the  houfes  and  habitations  of  men, 
and  betake  themfelves  to  the  woods,  they  are  then  the 
property  of  any  man.      7  Co.  16.  b.     Doii.Placit.  314. 

3.  Another  way  of  gaining  property  in  them  is  by  in- 
clofure,  and  then  the  beafts  muft  be  underftood  to  be 
mine,  as  the  profits  of  the  foil  itfelf  are,  and  they  can 
no  more  be  taken  and  carried  off  than  any  other  profits 
of  the  land  ;  and  therefore  if  I  inclofe  deer  in  a  park  or 
paddock,  conies  in  a  field  or  warren,  they  become  fo  my 
own,  that  no  man  ought  to  kill  or  take  them  away  ;  now 
fince  in  this  cafe,  'tis  the  inclofure  only  that  retains  them, 
(for  take  away  the  inclofure,  and  they  are  in  their  na- 
tural liberty,)  therefore  the  party  is  faid  to  have  a  right 
as  he  hath  to  any  other  profits  there  inclofed,  and  a  diftinft 
and  independent  right  in  every  animal.      March  49. 

4.  The  King,  as  an  acknowledgment  of  his  dominion 
over  the  feas  and  great  rivers,  by  his  prerogative  has  a 
property  in  fome  animals  under  the  denomination  of  royal 
creatures,  as  fturgeons,  whales  and  fwans,  all  which  are 
the  natives  of  feas  and  rivers.      7  Co.  j6. 

On  thefe  reafons  and  diftindlions  of  the  Common  law, 
we  may  now  fee  how  the  law  ftands  with  regard  to 
perfons  qualified  to  kill  the  game,  within  the  feveral  fia- 
tutes  made  for  the  prefervatioji  thereof. 

Firft  it  is  clear,  that  if  a  man  purfue  deer,  hares  or 
conies  out  of  his  lands,  or  the  lands  of  another  into 
mine,  and  there  takes  them,  they  are  the  huntei's  and 
not  mine,  becaufe  I  never  had  any  original  property  by 
inclofing  them.  Salk.  556.  5  Mod.  375.  But  it  is 
faid,  if  a  man  flies  his  hawk  at  a  pbeafant  in  his  own 
ground,  and  the  hawk  purfues  the  pheafant  into  another's 
waricn,  the  owner  of  the  hawk  can't  juftify  the  entring 
the  waiien  and  taking  the  pheafant.  2^  Ed.  3.  10.^. 
12  Hen.  i.   JO.      2  Rol.  Abr.  SOT.      Poph.   162. 

If  a  man  hunts  conies,  and  kills  them  in  my  ground, 

I  may  feize  them,  becaufe   they  are  indeed  my  property 

by  the  inclofure  ;  but  if  he  huntj  them  out  of  my  ground, 

ti.ey  are  in  the  condition  of  natural  libeity,  and  then  I  can't 

I  >  take 
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take  them  away  from  the  lianter,  for  then  the  property 
is  in  no  man  ;  but  damages  I  may  have  againft  the  hunter 
.for  his  entring  and  breaking  of  my  inclofure,  Salk.  556. 
5  Mod.  375. 

But  where  a  man  hunts  conies  in  my  warren,  or  deer 
in  my  park,  and  the  warrener  purfue  them,  he  may  re- 
take them  ;  for  the  park  or  warren  is  an  eftablifhment  by 
the  pubUck  to  look  after  and  preferve  the  game  ;  for  aU 
things  unoccupied,  in  which  no  man  hath  a  civil  right, 
is  un^der  the  regulation  of  the  publick;  now  in  parks  and 
warrens,  officers  are  eftablifhed  by  authority  to  have  an 
eye  over  the  game,  and  to  keep  it  within  the  boundaries ; 
fo  that  the  property  is  not  altered  by  driving  it  out  of 
the  inclofures,  unlefs  it  be  alfo  out  of  the  purfuit  of  the 
officers  ;  for,  as  long  as  he  that  is  thus  trufted  doth  purfue 
it,  it  is  not  in  its  natural  liberty,  but  is  ftill  belonging 
to  the  warren.      12  Hen.  8.  9.     2  Bac.  Abr.  613,  614. 

Alfo  the  Common  law  warrants  the  hunting  of  rave- 
nous beads  of  prey  on  another's  ground,  fuch  as  foxes, 
wolves,  badgers,  i^c.  fo  that  the  party  in  purfuing  thofe 
through  the  grounds  of  another  is  fubjeft  to  no  aftion 
whatfoever ;  but  it  hath  been  refolved,  that  the  hunting 
and  killing  fuch  noxious  animals  muft  be  done  in  the  or- 
dinary and  ufual  manner;  and  that  thereforo  the  dig- 
ging for  a  badger  is  unlawful,  and  the  party  fubjeft  to  an 
a£tion  of  trefpafs.     Pcph.  162.     Latch  119. 

A  warrener  or  keeper  of  a  park  may  juflify  the  kil- 
ling of  dogs  and  cats,  a-;  well  as  other  vermin,  which 
he  finds  difturbing  the  game  in  thofe  places.  Cro.  Jac. 
44.      3  Lev.  28.    cont.    I  Rol.  Abr.  567, 

A  man  can't  have  an  a£lion  of  trefpafs  on  the  cafe, 
for  another  man's  conies  breaking  into  his  ground,  be- 
caufe  they  are  no  longer  the  other's  than  while  they  are 
inclofed  j  fo  that  no  violation  arifes  to  the  property  of  one 
man  by  the  beafts  of  another,  but  the  conies  being  in 
their  natural  liberty  may  be  lawfully  killed  by  the  owner 
of  the  foil.  5  Co.  104.  Cro.  Eliz.  547.  Moor  420, 
421,  423.      I  Rol.  Abr.  90,  405.      2  Lev.  291. 

An  aflion  of  trefpafs  may  be  brought  for  taking  a 
man's  deer  in  a  park  or  chafe,  or  of  conies  in  his  war- 
ren, becaufe  the  law  takes  notice  that  they  are  inclofed, 
becaufe  thefe  are  the  proper  inclofures  for  that  purpofe ; 
and  confequently  thofe  beafls  arc  not  in  their  natural  li- 
berty, and  therefore  the  property  is  in  the  plaintiff. 
March  49.  Godb.  174.  Raji.  Ent.  650.  Rtg.  93. 
but  7  Co.  17.  cont.  and  fee  Cro.  Car.  553. 

In  an  aftion  of  trefpafs,  ^are  claujum  fregh,  iff  da- 
mas  ipfms  le  plaintiff'  cepit  i5t  ajportavit,  they  fhall  be 
intended  to  be  inclofed  after  a  verdift ;  becaufe  where  a 
verdift  hath  found  that  they  are  the  deer  of  the  plaintiff, 
that  verdi<S  muft  be  intended  to  be  true;  therefore  the 
deer  muft  be  intended  fo  to  be  inclofed,  as  to  be  under 
the  plaintiff's  power;  otherwife  he  could  not  have  pro- 
perty according  to  the  verdift.     Sali.  556.     5  Mod.  375. 

But  if  in  trefpafs,  ^lare  duas  damas  ipjius  le  plaintiff" 
in  quodam  claufo  d^  /'  plaintiff,  voeat'  le  park,  cepit  &  af- 
■portavit,  the  defendant  demurs  generally;  this  hath  been 
ruled  to  be  ill :  Becaufe  the  court  will  not  intend  them 
to  be  tamed  or  inclofed  ;  and  in  beafts,  that  are  in  their 
natural  liberty,  the  plaintiff  hath  no  property  ;  for  being 
only  a  place  called  a  park,  it  can't  be  underftood  to  be 
a  park.     3  Lev.  227. 

Any  perfon,  upon  his  own  frank  tenement,  may  erefl 
a  dove-houfe  ;  nor  can  he  for  fuch  building  be  indi{fled 
in  the  leet ;  this  was  a  matter  often  controverted,  becaufe 
the  pigeons  and  doves  were  to  be  accounted  as  tame  ani- 
mals, inafmuch  as  thev  had  animum  revertendi ;  -and 
then  whoever  did  ereft  fuch  houfes,  were  anfwerable  for 
the  damages ;  and  becaufe  they  were  not  liable  to  every 
man's  a£lion,  to  avoid  multiplicity  of  fuits,  it  was  for- 
merly held,  that  they  wer«  indiftable  in  the  leet;  but 
the  contrary  opinion  prevailed,  becaufe  it  was  allowed  the 
lord  of  the  manor  might  ereil,  or  permit  by  his  licence  any 
perfon  to  eredt  a  dove-houfe ;  but  no  perfon  could  raife 
himfelf,  or  authorize  another  to  create  a  nufance;  be- 
fides,  thefe  animals  are  rather  to  be  accoimted  ferae  na- 
tura  ;  and  by  confequence,  the  only  remedy  any  perfon 
had  fcr  the  damage  fuftained  by  the  birds  feeding  on  his 
ground,  was  to  kill  them,  and  take  them  to  himfelf. 
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which  was  the  proper  relief  according  to  the  Commcji 
law,  inafmuch  as  the  birds  were  accounted  no  man's 
property.  2  Rol.  Abr.  138.  Poph.  141.  Cro.  Jac. 
382.  Godb.  259.  Cro.  Eliz.  548.  I  Rol.  Rep,  136, 
200.      2  Rol.  Rep.  3,    30.      5  Co.  104. 

Thus  it  appeals  by  the  Common  law,  that  a  property 
in  thofe  living  creatures,  which  by  reafon  of  their  fwift- 
nefs  or  fiercenefs  were  not  naturally-  under  the  power  of 
man,  was  gained  by  the  mere  caption  or  feizure  of  them  ; 
but  as  by  this  toleration  perfons  of  quality  and  diftinflion 
were  deprived  of  their  recreations  and  amufements,  it 
was  tliought  neceffary  to  m?,ke  laws  for  preferving  the 
game  from  idle  and  indigent  people,  who  by  their  lofs  of 
time  and  pains  in  fuch  purfuits  were  mightly  irapoverifli- 
ed.      2  Bac.  Abr,  615. 

1.  Statutes  concerning  game-keepers,  and  the  qualifica- 
tions to  kill  game. 

2.  Statutes  concerning  the  game  in  general,  with  cafti 
determined  upon  them. 

3.  Statutes  concerning  the  fevcral  kinds  ef  game,  with 
cafes  determined  upon  them.  « 

r.  Statutes  concerning  game-keepers,  and  the  qualifica' 
tions  to  kill  game. 

By  ftat.  13/?/^.  2.  Jl.  I.  c.  13.  it  is  tni&.c(\.  That 
no  layman  which  liath  not  lands  or  tenements  of  40  .r.  a 
year,  nor  clergyman  if  he  be  not  advanced  to  10/.  a 
year,  fliall  have  or  keep  any  greyhound,  hound,  nor 
other  dog  to  hunt  ;  nor  fhall  ul'e  fyrets,  haves,  nets, 
hare-pipes,  nor  cords,  nor  other  engines  for  to  take  or 
deftroy  deer,  hares,  nor  conies,  nor  other  gentlemens 
game,  upon  pain  of  one  year's  imprifonment ;  and  that 
the  juftices  of  peace  have  power  to  inquire  [in  their  (e(- 
fions]  and  (hall  inquire  of  the  offenders  in  this  behalf, 
and  punifh  them  by  the  pain  aforefaid.  See  the  qualifica- 
tions for  killing  conies,  deer,  hares,  partridges,  (Jc,  in  the 
next  divifson  of  this  title. 

By  fiat.  22  £5f  23  Car.  2.  c.  25.  fe^f.  2.  it  Is  snafled, 
"  That  all  lords  of  maiiors,  or  other  royalties,  not  un- 
der the  degree  of  an  efquire,  may  from  henceforth  by 
writing  under  their  hands  and  feals,  authorize  one  or 
more  game-keeper  or  game-keepers  within  their  refpec- 
tive  manors  or  royalties,  who  being  thereunto  authorized, 
may  take  and  feize  all  fuch  guns,  bows,  greyhounds, 
fetting  dogs,  lurchers,  or  other  dogs  to  kill  hares  or  co- 
nies, ferrets,  tramels,  lowbels,  hayes  or  other  nets,  hare- 
pipes,  fnares,  or  other  engines  for  the  taking  and  killing 
of  conies,  hares,  pheafants,  partridges,  or  other  game, 
as  within  the  precinfts  of  fuch  refpedfive  manors  fliall  be 
ufed  by  any  perfon  or  perfons,  who  by  this  zQ.  are  pro- 
hibited to  keep  or  ufe  the  fame ;  And  moreover,  that 
the  faid  game-keeper  or  game-keepers,  or  any  other  per- 
fon or  perfons  (being  thereto  authorized  by  warrant  un- 
der the  hand  and  feal  of  any  juftice  of  the  [eace  of  the 
fame  county,  divifion  or  place)  may  in  the  day-time 
fearch  the  houfes,  outhoufes,  or  other  places  of  any  fuch 
perfon  or  perfons  by  this  adt  prohibited  to  keep  or  ufe  the 
fame,  as  upon  good  ground  (hall  be  fufpeiE^ed  to  have 
or  keep  in  his  or  their  cuftody  any  guns,  bows,  grey- 
hounds, fetting-dogs,  feirets,  coney-Hogs,  or  otl.er  dogs 
to  deftroy  hares  or  conies,  hayes,  tramels,  or  other  nets, 
lowbels,  hare-pipes,  fnares,  or  other  engines  aforefaid, 
and  the  fame,  and  every  or  any  of  them  to  feize,  detain 
and  keep,  to  and  for  the  ufe  of  the  Lord  of  the  manor 
or  royalty  where  the  fame  (hall  be  found  or  taken,  or 
otherwife  to  cut  in  pieces  or  deftroy,  as  things  by  this  aft 
prohibited  to  be  kept  by  perfons  of  their  degree." 

And  by  feff.  3.  of  the  faid  ftat.  it  is  enafled,  "  That 
all  and  everv  perfon  and  perfons  not  having  lands  and  te- 
ments,  or  fome  other  eftate  of  inheritance,  in  his  own 
or  his  wife's  right,  of  the  clear  yearly  value  of  100/. 
per  ann.  or  for  te.nn  of  life  ;  or  liaving  Icafe  or  leafes  of 
99  years,  or  for  any  longer  term,  of  the  clear  yearly 
value  of  150/.  other  th.in  the  fon  and  heir  apparent  of 
an  efquire,  or  other  perfun  of  higher  degree,  and  the 
owners  and  keepers  of  foielh,  parks,  chafes  or  warrens, 
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are  hereby  declared  to  be  perfons,  by  the  laws  of  this 
realm,  not  allowed  to  have  or  keep  for  themfelves,  or 
any  other  perfon  or  perfons,  any  guns,  bows,  grey- 
hounds, fetting  -  dogs,  ferrets,  coney -dogs,  lurchers, 
hayes,  nets,  lowbels,  hare- pipes,  gins,  fnares,  or  other 
Engines  aforefaid,  but  fhall  be,  and  are  hereby  prohibited 
to  have,  keep  or  ufe  the  fame. 

Stat.  9  Ann.  cap.  2$.  Jell.  I.  No  Lord  or  Lady  of  a 
manor  (hall  make  above  one  game-keeper  within  one 
manor,  with  power  to  kill  game  ;  and  the  name  of  fuch 
perfon  (hall  be  entered  with  the  clerk  of  the  peace ;  fuch 
entry  to  be  made  and  viewed  without  fee,  and  a  certifi- 
cate thereof  to  be  granted  by  the  clerk  of  the  peace,  up- 
on payment  of  is.  and  in  cafe  any  other  game- keeper, 
who  fhall  not  be  otherwife  qualified  to  kill  game,  fhall 
kill  any  hare,  pheafant,  partridge,  moor,  heath-game  or 
groufe,  or  if  any  game-keeper,  or  other  perfon  not  qua- 
lified in  his  own  right  to  kill  game,  (hall  fell  or  expofe 
to  fale,  any  hare,  ^c.  the  o(Fender  (hall  incur  fuch  pe- 
nalties as  are  inflifted  by  the  5  Ann.  cap.  14.  upon  hig- 
lars,  carriers,  inn-keepers  or  viduallers,  for  buying  or 
felling  of  game  ;  fuch  forfeitures  to  be  recovered  as  pre- 
fcribed  by  the  faid  a<Sl, 

Stat.  3  Gm.  I.  cap.  1 1.  fe^.  I.  No  Lord  or  Lady  of 
a  manor  (hall  appoint  any  perfon  to  be  a  game- keeper 
with  power  to  kill  game,  unlefs  fuch  perfon  be  qualified, 
or  be  truly  a  fcrvant  to  tlie  faid  Lord  or  Lady,  or  im- 
mediately employed  to  kill  the  game  for  the  fole  ufe  of 
fuch  Lord  or  Lady  ;  and  no  Lord,  ^c.  (hall  authorize 
any  perfon  not  qualified,  to  keep  or  ufe  any  greyhound, 
fetting-dogs,  hays,  lurchers,  gun<;,  tunnels,  or  any  other 
engine  to  kill  the  gams  ;  and  any  perfon,  not  being  qua- 
lified, or  not  being  truly  a  fervant  of  any  Lord,  l^c.  or 
not  immediately  employed  to  take  or  kill  the  game  for 
the  fole  ufe  of  fuch  Lord,  i^c.  who  under  pretence  of 
any  deputation,  &c.  (hall  take  or  kill  any  game,  or  ufe 
any  greyhounds,  t^c.  being  convi{fted  thereof,  (hall,  for 
every  offence,  incur  fuch  forfeitures,  ^c.  as  are  apooin- 
ted  by  the  afls  5  Ann,  cap.  14.   and  9  Ann.  cap.  25. 

2.  Statutes  concerning  the  game  in  general,  with  cafes 
determined  upon  them, 

Stat.  4  Es"  S  ?^V//.  £3"  Ala,  c,  23.  fea.  3.  Every  con- 
ftable,  headborough  and  tithingman,  being  authorized  by 
warrant  of  one  juflice  of  peace,  (hall  enter  into  and 
fearch  (as  by  the  z&.  for  puni(hment  of  deer-ftealers,  3 
i^  if  IV.  is  M.  cap.  10.)  the  houfes  of  furpe£teJ  perfons 
not  qualified  ;  and  in  cafe  any  hare,  partridge,  pheafant, 
pigeon,  fifh,  fowl  or  other  game,  (hall  be  found,  the  of- 
fender (hall  be  carried  before  fome  juftice  of  peace  ;  and  if 
fuch  perfon  do  not  give  a  good  account  how  he  came  by 
fuch  game,  or  (hall  not  in  convenient  time,  to  be  fet  by 
the  ju(tice,  ptodjce  the  party  of  whom  he  bought  the 
fame,  or  fome  other  credible  perfon  to  depofe  upon  oath 
fuch  fale  thereof;  he  (hall  be  conviiSed  by  the  juftice  of 
fuch  offence,  and  (hall  forfeit  for  every  hare,  partridge, 
fifh  or  other  game,  any  fum  not  under  5  s.  and  not  ex- 
ceeding,2o  s.  to  be  afcertained  by  the  juftice,  one  moiety 
thereof  to  the  informer,  and  the  other  moiety  to  the 
poor  of'the  pariih  where  the  offence  was  committed,  to 
be  levied  by  dlftrefs  and  fale  of  goods,  by  warrant  of  the 
juftice  ;  and  for  want  of  diftrefs  the  offender  (hall  be 
committed  to  the  houfe  of  corredion,  for  any  time  not 
exceeding  one  month,  and  not  lefs  than  ten  days,  there 
to  be  whipt,  and  kept  to  hard  labour  ;  and  in  cafe  any 
perfon  not  qualified  (hall  keep  or  ufe  any  bows,  grey- 
hounds, fetting-dogs,  ferrets,  coney-dogs,  hayes,  lur- 
chers, nets,  tunnels  lowbells,  hare-pi;:es,  fnares,  or  other 
inftruments,  for  deftrudlion  of  fi(h,  fowl  or  other  game, 
and  (hall  be  thereof  coiivi(3ed  as  aforefaid,  he  (hail  be 
fubjedl  to  the  fame  penalties  as  are  to  be  inflidied  upon 
the  perfons  who  fhall  be  found  to  have  any  hare,  par- 
tridge, fifh,  fowl  or  other  game,  as  aforefaid  ;  and  if  any 
perfon  produced  (hall  not  before  the  juftice  give  evidence 
of  his  innocence,  as  aforefaid,  he  (hall  be  coovifled  in 
the  fa.-ne  manner  as  the  perfon  firft  charged,  and  fo  from 
perfon  to  perfon  until  the  firft  offender  be  difcovered. 
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Sell,  4.  All  lords  of  manors,  or  any  perfons  authorized 
by  them  as  gamekeepers,  may  within  their  royalties  re- 
fift  fuch  offender  in  the  night-time,  in  the  fame  manner, 
and  be  equally  indemnified,  as  if  fuch  fad  had  been 
committed  within  any  ancient  chafe,  park  or  warren. 

Se^.  7.  No  certiorari  fhall  be  allowed,  to  remove  any 
convidion  or  o:her  proceeding  for  any  matter  in  this  a£t, 
unlefs  the  party,  againfl:  whom  fuch  convidion  (hall  be 
made,  (hall  before  the  allowance  of  fuch  certiorari  be- 
come bound  to  the  perfon  profecuting  in  50/.  with  fuch 
fureties  as  the  juftices  of  peace  before  whom  fuch  offender 
was  convided  (hall  think  fit,  with  condition  to  pay  unto 
the  profecutor  (within  one  month  after  fuch  convidion 
confirmed  or  procedendo  granted)  their  cofts,  to  be  afcer- 
tained upon  tlieir  oaths  ;  and  in  default  thereof  it  fhall  be 
lawful  to  proceed  to  the  execution  of  fuch  convidion, 
as  if  no  certiorari  had  been  awarded. 

Se£l.  8.  Where  any  offender  (hall  be  punifhed  by  force 
of  this  ad,  he  (hall  not  incur  the  penalty  of  any  other 
law  for  the  fame  offence. 

Seii.  9.  If  any  adion  (hall  be  brought  for  any  thing 
done  in  purfuance  of  this  ad,  it  (]-all  be  lawful  for  the 
perfon  fued  to  plead  the  general  iflue;  and  if  the  ver- 
didfhall  pafs  with  the  defendant,  J5^.  fuch  defendant  (hall 
have  treble  co(fs. 

Se£t.  10.  If  any  inferior  tradefman,  apprentice  or  other 
difTolute  perfon,  (liall  hunt,  hawk,  fifli  or  fowl  (unlefs 
in  company  with  the  mailer  of  fuch  apprentice,  duly 
qualified)  fuch  perfons  (liall  be  fubjed  to  the  penalties  of 
this  ad,  and  may  be  fued  for  their  wilful  trefpafs  in 
coming  on  any  perfon's  land,  and  if  found  guilty,  the 
plaintifl^  fliall  recover  full  cofts. 

Se£i.  3,  10.  In  cafe  any  perfon  not  quaUfied'\  The  defen- 
dant was  convided  upon  the  (fatute  4^5/;?^  £ff  M.  c. 
23.  for  deftroyinggame,  not  being  a  perfon  duly  qualified. 
Mf-  Filmer  for  the  defendant,  took  feveral  excep- 
tions to  the  convidion.  i.  That  the  information,  which 
was  fet  forth  in  the  convidion,  was  infufficient  to  war- 
rant the  convidion  ;  for  the  information  only  recited  thaC 
he  was  an  inferior  tradefman,  but  did  not  (hew  that  he 
had  wafted  his  fubftance,  or  that  he  was  a  difTolute  per- 
fon, which  are  the  words  of  the  ffatute;  and  therefore  it 
did  not  appear  by  this  convidion,  that  the  defendant  was 
fuch  a  perfon  as  was  intended  by  the  ffatute,  for  he 
niight  be  an  inferior  tradefman,  and  yet  have  a  fufHcient 
eftate  to  qualify  him  to  hunt,  isc.  2.  That  it  was  not 
any  where  fet  forth  in  the  convidion,  that  the  defendant 
did  unlawfully  hunt;  and  for  any  thing  which  appears  in 
this  convidion,  the  defendant  might  have  bought  the 
hare,  and  have  hunted  and  killed  it  in  his  own  yard 
which  would  have  been  lawful.  3.  That  the  convidion 
fet  forth,  that  information  was  given  to  fuch  an  one 
juflice  of  peace,  but  did  not  fay  adtunc  a  juflice  ;  and  he 
might  be  a  juflice  at  prefent,  and  not  at"'the  time  of  the 
information.  But  the  court  over-ruled  all  the  exceptions; 
and  to  the  firft  they  faid,  that  the  ftatute  was  in  the  dif- 
jundive,  viz.  inferior  tradefman  or  diflblute  perfon;  and 
therefore  faying  that  the  defendant  was  either  was  fufH- 
cient. To  the  fecond,  the  court  faid,  that  the  ftatute 
forbid  fuch  perfons  as  the  defendant  to  hunt  at  all,  and 
made  it  criminal  for  fuch  perfons  to  hunt  generally.  And 
in  this  ftatute  there  is  no  diftindion  betwixt  lawful  and 
unlawful  hunting,  as  there  is  in  the  ftatute  againft  deer- 
ftealers  ;  and  they  agreed,  that  in  a  convidion  for  deer- 
ftealing,  it  muft  be  fet  forth,  that  the  defendant  did  un- 
lawfully hunt;  but  in  the  prefent  cafe  it  need  not,  be- 
caufe  there  is  no  fuch  diftindion.  To  the  third  excep- 
tion the  court  faid,  that  the  convidion  fet  forth,  thaf 
information  v/as  made  to  fuch  an  one  exiflen'  un'  jujiic\ 
isfc.  which  muft  be  intended,  that  he  was  one  at  that 
time,  and  was  fuflicient  without  faying  adtunc.  And  fo 
all  the  exceptions  were  over-ruled,  and  the  convidion 
confirmed.      Stran.  711.   Trin.  12  Geo.  i.  King  v.  Chipp. 

Se£}.  10.  Inferior  tradefman]  Trefpafs  for  breaking  his 
clofe,  treading  and  eating  his  grafs ;  and  that  the  defen- 
dant hunted  in  the  faid  clofe,  being  an  inferior  tradefman, 
et  alia  enormia,  ife.  Upon  Not  guilty  pleaded,  verdid 
for  the  plaintiff.      And  Mr.   IVeli  moved   in  arreft  ef 
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judgment,    l.  That  it  was  not  faid,  that  the  defendant 
is  not  qualified  by  eftate  to  hunt,  without  incurring  the 
penalty  of  the  a^  ;  for  if  he  be,   he  might  hunt  by  law. 
But  to  this  it  was   refolved  by  the  court,   that  hunting  is 
a  trefpafs  in  alieno  fok  at  Common  law,  and  aflionalile. 
Then  the  new  ftatute  4  t?"  5  IF.  ^  M.  c.  23.  only  as  lo 
this   point  of  inferior   tradefmen,   repeals   the  ftatute   of 
22  £^  23  Car.  2.  cop.  9.    which  enadts,   that    the   party 
(hall    recover    no   more   cods    than   damages,   when   the 
jury  give  damages  under  forty  (hillings.     But  no  act  en 
ables  the  party  to  hunt  in  anothei's  ground  ;  and  there- 
fore it   is   not   material,   how  the  perfon  is  qualified,  in 
the  cafe  of  an  inferior  tradefman,  as  to  his  eflate.     Then 
it  was  moved,  that  the  plaintiff  having  concluded,  antra 
formam  Jtaiuii,  this  goes  to  the  whole,  and  therefore  it  is 
ill }  for  the  trefpafs    is  an  offence  at  Common  law,  and 
not   aoair.ft  any  ftatute.      But  to  this  Holt  Chief  Jtiftice 
anfwered,  that  if  an  a£l  of  parliament   increafes  the  pe- 
nalty, or  deprives  the  party  of  the  benefit  of  the  Comirion 
law,    there  he  ought  to  conclude  contra  formam  Jiatiiti. 
But  if  a  man  brings  an  adtion  for  fuch  an  ofTein-e,   and 
for  a  thing  that  is  an  offence  only  at  Common  law,   and 
concludes  contra  formam  faiuti ;   though  in  grammar  this 
goes  to  the  whole,  yet  the  court  will  refer  it  only  to  the 
offsnce  that  is  prohibited,  i^c.  by  the  ftatute,  and  it  (ha!i 
be  furplufage  as  to  the  offence  at  Common  law.      And 
he  refembled  it  to  the  cafe  of  Page  and  Harwood,  Allen  43. 
So  if  a  man  brings  an  action  for  an  cffnce  contra  formam 
Jlatuti;  where  there  is  no  ftjtute,  there  the  contra  formam 
Jlatuti    (hall    be    furplufage.       And    he   .ited    a    cafe    in 
I  Vent.  103.  where  A.  brought  an  adiion  for  withdrawing 
his  wife  contra  formam  Jlatuti ;  and  becaufe  there  was  no 
ftatute,   this  was   adj^'dged  furplufage.      But  in  this  cafe 
the  a£l  of  /^///.  '(£1  Mar.  does  not  create  a  new  penalty, 
but  is  a  reftitution  of  the  Common  law  ;  and  therefore 
the  party  has  no  need  to  declare  with  contra  formam  Jla- 
tuti ;  and  therefore  it  will  be  the  better  way  hereafter  to 
omit  the  contra  formam  Jlatuti  in  fuch  cafes.      And  if  the 
plaintiff  declares  that  the  defendant  was  an  inferior  tradef- 
man, he  fiiall  have  full  cofts.     Then  here,  fince  he  has 
declared  with  a  contra  formam  Jlatuti,  where  there  was 
no  need  of  ir,  without  doubt  it  (hall  be  furplufage.     And 
therefore  judgment  was  given  for  the  plaintiff,  tiift,  &c. 
And  in  Eajler  term  it  was  abfolutely  given  for  the  plain- 
tiff.    Lord  Raym.  i^g.     Carth.  2,^2. 

By  the  5  Ami.  cap.  14.  fe^.  2.  it  is  enafled,  "  That 
if  any  higler,  chapman,  carrier,  innkeeper,  vidualler,  or 
alehoufe-keeper,  (hall  have  in  his  or  their  cuftody  or  pof- 
feffion,  any  hare,  pheafant,  partridge,  moor,  heath-game 
or  groufe,  or  (hall  buy,   fell   or  offer  to  fell  any  hare, 
pheafant,  partridge,  moor,   heath-game  or  groufe,  every 
fuch  hialer,  ^c.  (unlefs  fuch  game,   in  the  hands  of  fuch 
carrier" be  fent  up  by  a  perfon  or  perfons  qualified  to  kill 
the  game,)  (hall  upon  every  fuch  offence  be  carried  before 
fome  juftiice  of  the  peace  for  the  county,  riding,  city,  or 
town   corporate,  or  liberties,  where  the   faid    cffence  is 
committed  ;  and  if  upon  view,  or  upon  the  oath  of  one 
or  more  credible  witneffes,  (hall  be  convifled  of  the  fame, 
(hall  forfeit  for  every   hare,   pheafant,  partridge,   moor, 
heath-iame  or  groufe,  the  fum  of  5/.   one  half  to  the 
informer,  and    the  other  half  to  the  poor  of  the  parifh 
where  the  offence  was  committed;   the  fame  to  be  levied 
by  diftrefs  and   fale  of  the  offender's  goods,  by  warrant 
under  the  hand  and  feal  of  the  juftice  or  juftices  of  the 
peace,  before   whom  fuch  offender  or  r.ffenders  fhall  be 
convi'<E\ed,  rendring  the  overplus  (if  any  be),  the  charge 
of  diftraining  being  firft  deduded  ;  and  for  want  of  di- 
(trefs,   the  offender  or  offenders  to  be  committed   to  the 
houfe  of  cor  region  for  the  firft  offence   for  the  fpace  of 
three  months,  without  bail  or  mainprize  ;  and  for  every 
fuch  other  offence  for   the  fpace  of  four   months ;    pro- 
vided that  fuch  convi£lion  be  made  within  three  months 
after  fuch  offence  committed  ;  and  that  if  any  certiorari 
(hall  be  allowed  to  remove  any  convi(3ion  made,  or  other 
proceedings  of  or  concerning  any  matter  or  thing  in  this 
afl     into  any  of  the  courts  at  JVefiminJler,  upon  any  pre- 
tence   whatfoever,    unlefs   the  party  or   parties,    againft 
whom   fuch  convidion  (hall  be  made,   (hall,    before  the 
allowance  of  fuch  certiorari,  become  bound  to  the  perfon' 
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or  perfons  profecuting  the  fame,  in  the  fum  of  fifty 
pounds,  with  fuch  fufficient  fureties,  as  the  juftice  or 
juftices  of  the  peace,  before  whom  fuch  offender  (liall  be 
convidled  (hall  think  fir,  with  cond.iion  to  pay  unto  the 
profecutor?,  within  fourteen  days  after  fuch  conviiflion 
or  procedcrdo  granted,  their  full  cofts  and  charges,  to  be 
afcertained  by  their  oaths ;  and  that  in  default  thereof,, 
it  ihall  be  lawful  for  the  faid  juftice  or  juftices,  or  other, 
to  proceed  for  the  due  execution  of  fuch  convidiion,  in 
fuch  manner  as  if  no  fuch  certiorari  had  been  awarded. 
[See  flat.  28  Geo.  2.  c.  12.  JetH.  I,  2.  hereafter  inferied 
in  this  divifion.] 

Sc^.  3.  And  for  the  better  difcovery  of  fuch  higler, 
chapman,  carrier,  innkeeper,  alehovfc- keeper  and  vic- 
tualler, as  (hall  offer  to  buy  or  fell  any  hare,  pheafant, 
partridge,  moor,  heath-game  or  groufe,  it  is  enacted. 
That  any  perfon,  that  (hall  dellroy,  fell  or  buy  any  hare, 
pheafant,  partridge,  moor,  heath- game  or  groufe,  and 
(hall  within  three  months  make  difcovery  of  any  higler, 
chapman,  carrier,  innkeeper,  alehoufe-keej  er,  or  vic- 
tualler, that  hath  bought  or  fold,  or  oft'eied  to  buy  or 
fell,  or  had  in  their  poffefTion,  any  hare,  pheafant,  par- 
tridge, rrnor,  heath-game  or  groufe,  Co  as  any  one  (hall 
be  convidled  of  fuch  offence  in  manner  as  aforefaid,  fuch 
difcoveier  to  be  difchargtd  of  tie  pains  and  pcnaltiea 
hereby  enafted  for  killing  or  fcllmg  fuch  game  as  afore- 
foid,  (hall  receive  the  fame  benefit  pr  advantage,  as  any 
other  informer  (hall  be  intitled  to,  by  virtue  of  this  a£t, 
for  fuch  difcovery  and   information. 

SeJf.  4.    And    it   is  further    enataed,    "  That   if  any 
perfon  or  perfons,  not  qualified  by  the  laws  of  this  realm 
fo  to  do,  (hall  keep  or  ufe  an)-  greyhounds,  fetting-dogs, 
hayes,  lurchers,  tunnels,  or  anv  other  engine  to  kill  or 
deftroy  the  game,  and  (hall  be  theieof  convidfed  upon  the 
oath  of  two  credible  witiifflc?,  by  the  juftice  or  juftices 
of  the  peace  where  fuch  offence  is  committed  as  aforefaid, 
the  perfon  or  peifons  fo  cnnvidted  fliall  forfeit  the  fum  of 
five   pounds  ;  one  half  to  be  paid  to   tiie  informer,  and 
the  other  half  to  the  poor  of  the  parifh  where  the  fame 
was  committed  ;  the  fame  to  be  levied  by  diftrefs  and  fale 
of  the  offender's  goods,  by  warrant  under  the  hand  and 
feal  of  fuch  juftice  or  juftices,  before  whom  fuch  perfon 
or    perfons    (hall    be    convided,    as   aforefaid,    and    for 
want  of  fuch  diftrefs   the  offender  or  offenders  fiiall   be 
fent  to  the   houfe   of  corredtion   for  the   fpace  of  three 
months,  and  that  it  (hall  and  may  be  lawful   to  and  for 
any  of  her  Majeftv's  juftices  of  the  ptace  in  their  refpec- 
tive  counties,  ridings,  cities,  towns  corporate  or  liberty, 
and  the  Lords  and  Ladies  of  his,  her,  their,  or  any  of 
their  refpedtive  manors,  within  the  faid  manors,  to  take 
away  any   fuch  hare,  pheafant,  partridge,  moor,  heath- 
game   or  groufe,    or  any   other    game,    from    any    fuch 
higler,    chapman,    carrier,  inn-keeper   or    vidtualler,  or 
any  other  perfon  or  perforrs  not  qualified  by  the  laws  to 
keep  the  fame  to  their  own   proper  ufe,  without  being 
accountable  to  any   perfon  or  perfons  for  the  fame ;  and 
that  it  (hall  and  may  be  lawful  for  any  Lord  cr  Lady  of 
his  or  her  refpedtive  lord(hip  or  manor,  by  writing  under 
his  or  her  hand  and   feal,  to  impower  his  or  her  game- 
keeper or  game-keepers  upon  his  or  her  own  lordfliip  or 
manor,  as  aforefaid,  to  kill  hare,  pheafant,  partridge  or 
any  other  game  whatfoever  ;  but  if  the  faid  game- keeper 
fhdll,  under  colour  or  pretence  of  the  faid  power  and  au- 
thority to  kill  or  take  the  fame  for  the  ufe  of  fuch  Lord 
or  Lady,  afterwards  fell  or  difpofe  thereof,  to  any  perfon 
or  perfons  whatfoever,  without  the  confent  or  knowledge 
of  the  Lord   or   Lady   of   fuch   manor  or   manors  that 
hath  given  fuch  power  or  authority  in  manner  as  afore- 
faid, and  (hall  be  thereof  convidted,  upon  the  complaint 
of  fuch  Lord  or  Lady  of  any  manor,  and  upon  the  oatll 
of  one  or  inore  credible  witneffes,    before   any   one   or 
more  of  her  Majefty's  juftices  of  the  peace,  as  aforefaid, 
upon  fuch  convidtion,   fuch   game-keeper  (hall   be   com- 
mitted to  the  houfe  of  corrcdfion  for  the   fpace  of  three 
months,  and  tliere  to  be  kept  to  hard  labour. 

Se^.  4.  Not  qualified  ly  the  laws  of  this  realm']  The  de- 
fendant was  convifled   by  Sir  Henry   Bateman,  a  juftice 
of  the  peace   of  Middlefcx,    for   unlawfully   keeping  a 
*  lurcher 
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lurcher,  and  a  gun  to  kill  and  deftroy  the  game,  Non 
exiflens  quallficatus  per  leges  hujus  regni  ad  hoc  faciendum, 
contra  formam  Jiatuti  in  hujujmodi  cafu  editi  et  provifi. 
And  this  conviftion  being  rem<jved  into  the  King',-  Bench 
by  certiorari^  was  quafhed  Saturday  i  2th  of  February  i~2^. 
becaufe  it  was  only  averred  generally,  that  he  was  not 
qualified,  and  did  not  aver  that  the  defendant  had  not  the 
particular  qualifications  mentioned  in  the  ftatute  as  to 
degree,  ellate,  Sift-.     Lord  Roy m.  1415. 

On  a  conviftion  on  this  ftatute,  exception  was  taken, 
that  the  defendant  not  being  a  perfin  fo  and  fo  qualified, 
and  enumerating  diflindtly  the  feveral  qualifications  in 
22  is"  23  Car.  2.  omitted  a  new  qualification  allowed  by 
this  a6f,  narnely,  that  he  was  not  a  pe-fon  authorized  by 
a  lord  (or  lady)  of  a  manor  to  kill  game  for  his  ufe. 
And  by  thf  court;  Had  it  been  generally  laid  thus,  tliat 
he  not  being  a  peifon  qualified  according  to  law,  and  fo 
on,  it  had  been  enough  ;  but  the  qualifications  being  di- 
fliniStly  and  fcerally  mentioned,  the  om'ffion  of  one  is 
fatal.      \o  Mod.  26.   T.  10  Ann.  ^  w.  Matthews. 

But  in  the  cafe  of  K.  and  Marriott,  Mich.  4  Geo.  I. 
there  was  a  conviffion  for  keeping  a  greyhound;  reciting 
that  one  William  Toune  came  and  informed,  that  the  de- 
fendant being  a  perfon  not  qualified  to  keep  a  greyhound, 
did  neverthelefs  keep  one  at  fuch  a  place,  and  therewith 
killed  feveral  hares  ;  and  that  he  being  fummoned  did 
appear,  and  being  afked  what  he  had  to  fay,  offered  no- 
thing in  excufe,  and  therefore  the  juftice  convicted  him. 
It  w.is  objefted,  that  the  juffice  fhould  fet  out,  why  the 
defendant  is  not  a  qualified  perfon,  as  that  he  is  not  the 
fon  of  an  efquire,  nor  has  100/.  a  year  in  his  own  or  his 
wife's  right  :  for  he  ought  not  to  mike  himfelf  the  fole 
judge,  but  give  the  reafons  at  large.  Parker  Ch.  J. 
feemed  to  think  the  convidlon  would  be  good,  having 
followed  the  words  of  the  ffatute,  and  that  if  the  defen- 
dant was  qualified,  he  ought  to  have  fhewn  it  before  the 
juftice,  being  fummoned  for  that  purpofe.  Eyre  ^ .  flarted 
an  objedfion,  that  it  was  not  ihe  juftice  that  had  taken 
upon  him  to  fay  the  defendant  was  not  qualified ;  but 
only  the  witnefs :  for  the  conviiStion  runs,  that  the  wit- 
nefs  being  fworn  faith,  that  the  defendant  being  a  perfon 
no  way  qualified,  did  fucii  a  day  keep  a  greyhound  ;  fo 
that  It  appears,  the  witnefs  has  given  the  law  to  the  ju- 
ftice, and  takes  upon  himfelf  to  judge  of  the  defendant's 
qualifications,  and  the  juftice  is  only  made  ufe  of  as  an 
inftrument,  to  reduce  the  opinion  of  ihe  witnefs  into  a 
convidtion.  By  Parker  Ch.  J.  The  being  not  qualified 
fhould  be  the  conclufion  of  tl;a  juftice,  and  not  the  words 
of  the  witnefs;  for  he  ought  not  to  fwear  generally  a  man 
is  not  qualified,  and  fuch  a  general  proof  will  not  be 
good  :  This  is  only  an  invention,  to  fupnort  a  conviction 
in  general  terms,  which  would  be  bad  if  the  particular 
fafls  were  alleged.  Pratt  J.  Where  the  juftices  have  a 
fummary  jurifdiiflion,  and  no  appeal  lies  (as  in  this  cafe,) 
we  muft  keep  them  up  ftriffly  to  the  law  ;  and  I  fliould 
be  glad  if  we  could  make  them  fet  out  the  whole  parti- 
cularly. The  cafe  was  adjourned  ;  and  afterwards  Pen- 
gelly  ferjeant  mentioned  two  cafes,  ^.  and  Hayward,  E. 
12  Ann.  there  it  was,  "  not  king  qualified,  licenfed,  or  au- 
thorized to  keep  any  engine" :  and  it  was  quafhed.  The 
other  was  the  fame  term,  and  quafhed,  becaufe  no  qua- 
lifications were  mentioned.  And  towards  the  end  of  the 
term  this  convidion  was  quaflied  ;  and  the  principal  rca- 
fon  declared  to  be,  becaufe  the  witnefTes  had  taken  upon 
themfelves  to  judge  of  the  qualifications.     Stran.  bb. 

Shall  keep  or  ufe  any  greyhounds,  fetting-dogs,  hayes, 
lurchers,  tunnels,  or  any  other  engine  to  kill  or  dejirey  the 
game]  The  defendant  was  conviited  on  5  Ann.  c.  14.  for 
ufing  a  greyhound  in  killing  four  hare?,  per  quod  he  for- 
feited 20/. — Reeve  excepted  to  the  conviction,  that  the 
adtof  parliament  had  oiilv  given  the  juftices  jurifdi£tion  to 
convift  upon  the  oath  of  one  or  more  credible  witnefTes, 
whereas  this  was  upon  his  own  confeffion,  which  he  in- 
fifted  the  juftices  had  no  power  to  take;  and  it  follows  in 
the  act,  that  the  perfon  fo  conviffed  fliall  forfeit,  which 
word  fo  is  relative  to  the  former  method  by  oath  of  one 
or  more  credible  witnefles  :  and  he  put  the  common  cufe 
upon  the  removal  of  a  poor  perfon,  which  muft  be  upon 
complaint  of  the  churchwardens  or  overfeers;  the  iuftices 
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having  jurifdi£tioii  only  in  that  manner.  Sed  per  curiam^ 
(prater  Eyre  J.)  The  conviaion  muft  be  confirmed. 
The  intent  of  mentioning  the  oath  of  one  witnefs  was 
onlv  to  diredl  the  juftices,  that  they  fhould  not  convidt  oil 
lefs  evidence  :  Suppofe  the  conftfTion  had  not  been  before 
the  juftices,  but  before  two  witnefTes  who  had  fv.'orn  it; 
that  would  be  convicting  him  on  the  oaths  of  witnefTes, 
and  yet  the  evidence  would  not  be  fo  ftrong  as  this. 
By  the  Civil  law,  confefTion  is  efteemed  the  higheft  evi- 
dence;  and  in  feme  cafes,  though  there  are  one  hundred 
witnefles,  the  party  is  tortured  to  confefs.  Here  the 
juftices  had  a  better  evidence  than  the  oath  of  any  fingle 
witnefs,  and  it  is  a  monftrous  thing  to  fay  that  a  better 
fort  of  evidence  fhall  not  do.  Eyre  J.  contra,  thought 
there  was  no  occafion  to  carry  this  acft  of  parliament  fo 
tar,  the  22  &  23  Car.  2.  cap.  26.  giving  power  to  con- 
vi£l  for  this  offence  upon  confe/Tion,  with  a  different  pe- 
nalty, and  that  it  ought  to  have  been  a  conviflion  upon 
that  ftatu;e.  The  convi(5tion  was  confirmed.  Stran. 
546.  Hil.  9  Geo.  I.  King  v.  Gage. 

Conviction  on  5  Ann.  cap,  14.  for  keeping  a  lurcher  fo 
deftroy  game,  not  being  qualified.  Mr.  Eyre  excepted. 
That  it  is  net  fhewn  he  made  ufe  of  the  dog  to  deftroy 
game;  and~"jt  may  be  he  only  kept  it  for  a  gentleman 
who  was  qualified,  it  being  common  to  put  out  dogs  in 
that  manner.  Sed  per  curiam;  The  ftatute  5  Ann.  c.  14. 
is  in  the  disjunctive,  keep  or  ufe,  fo  that  the  bare  keeping 
a  lurcher  is  an  offence;  and  fo  it  was  determined  in  the 
cafe  of  The  King  againft  King,  Paf.  3  G.  B.  R.  which 
was  a  convidtion  for  keeping  a  gun  ;  and  it  was  not 
doubted  by  the  court,  whether  the, keeping  a  gun  was 
not  enough  to  be  (hewn,  but  the  only  queftion  they  made 
was,  whether  a  gun  was  fuch  an  engine  as  is  within  that 
ftatute:  And  in  that  cafe  a  difference  was  taken  as  to 
keeping  a  dog,  which  could  only  be  to  deftroy  the  game, 
and  the  keeping  a  gun,  which  a  man  might  do  for  the 
defence  of  his  houfe.  The  convidti m  was  confirmed, 
Stran.  496.  Hil.   8  Geo.  i.   King  v.  Tiler. 

The  defendant  was  convicted  by  a  juftice  of  peace  for 
keeping  a  gun,  contrary  to  5  Ann.  cap.  14.  and  it  was 
objected,  that  a  gun  is  not  mentioned  in  that  ftatute,  and 
though  there  are  many  things,  for  the  bare  keeping  of 
which  a  man  may  be  conviCted  ;  yet  they  are  only  fuch 
as  can  only  be  ufed  for  deftruCtion  of  the  game,  whereas 
a  gun  is  neceffary  for  defence  of  a  houfe,  or  for  a  farmer 
to  (hoot  crows.  E  contra  it  was  faid,  that  a  gun  is  men- 
tioned in  22  ^  23  Car.  2.  cap.  25.  and  confidered  there 
as  an  engine;  and  the  5  Ann.  having  the  general  words 
other  engines,  fhall  thcefore  be  taken  to  include  the  fun. 
Sed  per  curiam  ;  This  was  made  a  queftion  in  the  cafe  of 
The  King  v.  King,  Paf.  3  Geo.  but  never  determined. 
And  upon  confideration  we  are  of  opinion,  that  a  gun 
differs  from  nets  and  dogs,  which  can  only  be  kept  for 
an  ill  purpofe,  and  therefore  this  convidtion  muft  be 
quafhed.  Stran.  IC98.  Trin.  11  Geo.  2.  King  v. 
Gardner. 

Conviction  on  5  Ann.  cap.  14.  for  keepine  a  gun  not 
being  qualified  ;  and  exception  was  taken  by  Mr.  Faza- 
kerley,  that  here  was  not  a  reafonable  fummons,  for  it 
was  made  on  5  OBoher  to  appear  the  fame  dav,  which 
might  be  impoflible  upon  account  of  diftance,  or  the  fum- 
mons being  (erved  late,  and  his  wimefTes  might  not  be  got 
together  on  fo  fhort  a  warning  :  then  it  is  to  appear  apud 
paroch'  pradiSi" ,  whereas  there  are  two  parifhes  mentioned 
before,  fo  the  man  may  have  gone  to  one,  whilft  they 
were  conviCting  him  at  the  other.  Salk.  181.  Wearg 
contra.  The  defendant  appeared  at  the  time  and  made 
defence,  fo  that  cures  all  defeCts  in  the  fummons.  Et 
per  curiam;  The  anfwer  is  right.  Then  it  was  objeCled, 
that  the  ftatute  requiies  the  conviCtion  to  be  by  juftices  of 
the  county  where  the  offence  was  committed,  and  that 
does  not  appear  in  this  cafe.  Et  per  curiam ;  That  muft 
appear,  or  elfe  they  have  no  jurifdiCtion.  Et  per  IVearg, 
It  does,  for  they  diftribute  part  of  the  penalty  to  the  poor 
of  the  paiifh  of  Chelfield  in  com'  Kane',  infra  quam paroch  ' 
offenfum  prad'  commijfum  fuit.  And  the  juftices  are  ju- 
ftices of  the  county  of  Kent,  and  ftile  themfelves  io. 
Adjomatur.  Mich.  7  Geo.  I.  it  was  quafhed  ;  for  per 
curiam.  Their  jurifdiCtion  muft  appear  otherwife  than  out 
K  k  o£ 
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ef  their  own  mouth.  Strati.  261.  AiUh.  6  Geo.  t. 
King  and  'Johnfon, 

Strange  moved  to  quafh  an  indiament  for  killing  a 
hare,  this  not  being  a  matter  indi£lable,  the  ftatute  of 
5  Ann.  cap.  14.  appointing  a  funimary  proceeding  before 
juftices  of  the  peace,  and  cited  Rex  v.  James,  Trin. 
1  Geo.  where  an  indiament  for  keeping  an  alehoufe  was 
quafhed,  becaufe  the  ftatute  3  Car.  I,  cap.  3.  had  di- 
re6led  a  particular  remedy.  Et per  curiam;  The  india- 
ment muft  be  quaftied.  Stran.  679.  Hil.  12  Gee.  1. 
King  V.  Buck, 

By  flat.  9  ylnn.  cap.  25.  fe£f.  2.  it  is  enafled,  That  if 
any  bare,  pheafant,  partridge,  moor,  heath-game,  or 
groufc,  (hall  be  found  in  the  fliop,  houfe,  or  pofleflion  of 
any  perfon  or  perfons  whatfoever  not  qualified,  in  his  own 
right,  to  kill  game,  or  being  intitled  thereto  under  fome 
perfon  fo  qualified,  the  fame  (hall  be  adjudged,  deemed 
and  taken  to  be  an  expofing  thereof  to  fale  within  the 
true  intent  and  meaning  of  the  above  ftatute  5  y/««. 

And  by  flat.  28  Geo.  2,  c.  12.  feii.  i.  If  any  perfon 
or  perfons  whatfoever,  whether  qualified  or  not  qualified 
to  kill  game,  {hall  fell,  expofe  or  offer  to  fale,  any  hare, 
pheafant,  partridge,  moor,  heath-game,  or  groufe,  every 
fuch  perfon  or  perfons  (hall  for  every  fuch  offence  be  fub- 
jeft  and  liable  to  the  fame  forfeitures,  pains  and  penal- 
ties, as  are  inflided  by  the  faid  recited  a£t  upon  higlars, 
chapmen,  carriers,  inn-keepers,  vidualiers  or  ale-houfe- 
keepers,  for  buying,  felling  or  offering  of  game  to  fale. 

Se£f.  2.  If  any  hare,  pheafant,  partridge,  moor,  heath- 
game  or  groufe,  fhall  be  found  in  the  ftiop,  houfe  or 
poffeflion  of  any  poulterer,  falefman,  fiftimonger,  cook, 
or  paftry-cook,  the  fame  ftiall  be  adjudged,  deemed,  and 
taken  to  be  an  expofing  thereof  to  fale,  within  the  true 
intent  and  meaning  of  this  aft,  and  the  faid  recited  aft, 
or  any  other  aft;  which  faid  forfeitures  (hall  be  recove- 
red, and  fuch  penalties  inflifted,  by  fuch  means,  and  in 
fuch  manner,  and  from  and  within  fuch  time,  and  (hall 
be  applied  to  fuch  ufes  as  are  prefcribed  by  the  faid  reci- 
ted aft,  or  by  any  other  aft  or  afts,  for  the  prefervation 
of  the  game. 

By  flat.  8  Gee.  1.  cap.  19.  fe£t.  r.  Where  any  perfon 
fliall,  for  any  offence  againft  any  law  in  being  for  prefer- 
vation of  the  game,  be  liable  to  pay  any  pecuniary  pe- 
nalty upon  conviftion  before  any  juftice  of  peace  ;  it 
fhall  be  lawful  for  any  other  perfon  either  to  proceed  to 
recover  the  faid  penalty  by  information  before  a  juftice, 
or  to  fue  for  the  fame  by  aftion  of  debt,  or  on  the  cafe, 
bill,  plaint  or  information,  in  any  court  of  record  at 
Wejhnmfter,  and  the  plaintiff,  if  he  recovers,  fhall  have 
double  cofts. 

2.  Provided,  that  all  fuits  to  be  brought  by  force  of 
this  aft,  (hall  be  brought  before  the  end  of  the  next  term 
[by  flat.  26  Geo.  2.  cap.  2.  aftion  muft  be  brought  be- 
fore the  end  of  the  fecond  term]  after  the  offence  com- 
mitted ;  and  that  no  offender  fliall  be  profecuted  for  the 
fame  offence  both  by  the  way  prefcribed  by  this  law,  and 
by  the  way  prefcribed  by  any  of  the  former  laws ;  and 
that  in  cafe  of  any  fecond  profecution,  the  perfon  doubly 
profecuted  may  plead  in  his  defence  the  former  profecu- 
tion pending,  or  the  conviftion  or  judgment  thereupon. 

Debt  on  8  Geo.  i.  cap.  19.  for  the  penalty  of  30  /.  by 
ufmg  a  hound  to  deftroy  game.  And  after  a  verdift  for 
the  plaintiff  the  judgment  was  arrefted  ;  for  5  Ann.  c. 
14.  has  not  the  word  hound,  and  the  words  other  en- 
gines come  after  nets,  i^c.  and  arc  applicable  only  to  in- 
animate things,  and  this  being  a  penal  Jaw  cannot  be 
extended.  The  ftatute  22  13  23  Car.  2.  c.  25.  has  in- 
deed general  wor-ds,  or  any  other  dogs  to  deftroy  game, 
but  this  is  not  a  conviftion  on  that  ftatute.  Stran.  1126. 
Hd.  1 3  Geo.  2.  Hooker  v.  Wilkes. 

By  ftat.  2  Geo.  3.  c.  19.  JeR.  5.  It  (hall  be  lawful  for 
any  perfon  whatfoever,  to  fue  for  and  recover  the  whole 
of  the  penalty  mentioned  in  the  foregoing  aft  of  8  Geo. 
I.  for  his  own  ufe,  by  aftion  of  debt,  or  on  the  cafe, 
bill,  plaint,  or  information,  in  any  of  his  Majefty's 
courts  of  record  at  JVeJiminJier,  wherein  no  effoin,  wager 
of  law,  or  more  than  one  imparlance,  (hall  be  allowed  ; 
and  wherein  the  plaintiff,  if  he  recovers,  (hall  have  his 
double  cofts ;   and  that  no  part  of  the  faid  penalty,   re- 


GAM 

covered  in  any  fuch  fuit  or  aftion,  (hall  be  paid,  or  ap- 
plied to  or  for  the  ufe  of  the  poor  of  the  parifh  wherein 
fuch  offence  fliall  be  committed  j  any  law  or  ufage  to 
the  contrary  notwithftanding. 

Se£t.  6.  Provided  always,  and  be  it  enafted.  That  no 
fuch  adtion,  fuit,  bill,  plaint,  or  information,  (hall  be 
brought  or  exhibited,  but  within  the  fpace  of  fix  months 
next  after  the  matter  or  thing  done,  for  which  the  fame 
(hall  be  commenced  or  exhibited  as  aforefaid. 

3.  Statutes  concerning  the  fever al  kinds  of  game.,  with 
cajes  determined  upon  them. 

Conies.  Stat.  21  Ed.  I.  flat.  2.  If  any  warrener 
(hall  find  any  trepaffers  wandering  within  his  liberty,  in- 
lending  to  do  damage  therein,  and  that  will  not  yield 
themfelves  after  hue  and  cry  made  to  ftand  unto  the 
peace,  but  do  flee,  or  defend  themfelves;  although  the 
warrener,  or  his  afTiftant,  do  kill  fuch  offenders,  they 
(hall  not  be  troubled  upon  the  fame. 

Stat.  1  Hen.  7.  c.  7.  When  information  fhall  be  made 
of  unlawful  hunting  in  a  warren  by  night,  or  with  pain- 
ted faces,  to  any  of  the  King's  council,  or  to  a  juftice  of 
the  peace,  of  any  perfon  fufpefted,  he  may  make  a  war- 
rant to  bring  fuch  perfon  before  himfelf,  or  any  other 
of  the  faid  council  or  juftices;  and  if  fuch  perfon  (hall 
conceal  the  faid  hunting,  or  any  of  his  accomplices,  it 
(hall  be  felony  ;  but  if  he  confeffeth,  it  (hall  be  but 
trefpafs  finable  at  the  feffions.  See  this  a£i  at  large,  and 
Lord  Coke's  Commentary  on  it  in  A  new  Treatife  on  the 
Law  of  the  Game,  lately  publifhed,  pag.  9 — 16. 

Stat.  3  Jac.  I.  <:.  13.  fe^.  2.  If  any  perfon  fhall 
in  the  night-time  enter  into  any  grounds  inclofed, 
and  ufed  for  keeping  of  conies,  and  hunt,  drive  out, 
take,  or  kill  any  conies  ;  he  (hall,  on  conviftion  at  the 
fuit  of  the  King  or  of  the  party,  at  the  aflifes  or  (eflions, 
on  indiftment,  bill,  information,  or  otherwifc,  forfeit 
10/.  to  the  party  grieved,  or  treble  damages  and  cofts,  at 
the  eleftion  of  the  party  ;  and  find  fureties  for  his  good 
abearing  for  feven  years,  or  continue  in  prifon  till  he 
does. 

Seff.  5.  If  any  perfon  not  having  lands  or  heredita- 
ments of  40  /.  a  year,  or  not  worth  in  goods  200  /.  fhall 
ufe  any  gun  or  bow  to  kill  conies,  or  (hall  keep  any  fer- 
rets or  coney-dogs  (except  he  have  grounds  incloled  for 
keeping  conies,  the  increaftng  of  which  (hall  amount  to 
40  s.  a  year  to  be  let,  and  except  warieners  in  their  war- 
rens) ;  in  fuch  cafe,  any  perfon  having  100/.  a  year  may 
feize  the  fame  to  his  own  ufe. 

Se£f.  7.  But  this  (hall  not  extend  to  any  grounds  to  be 
inclofed  and  ufed  for  conies  after  the  making  of  this  aft, 
without  the  King's  licence. 

Stat.  22  {3*  23  Car.  2.  c.  25.  fe^.  4.  If  any  perfon 
(hall  at  any  time  enter  wrongfully  into  any  warren  or 
ground  lawfully  ufed  or  kept  for  the  breeding  or  keeping 
of  conies,  whether  it  be  inclofed  or  not ;  and  there  fhall 
chafe,  take,  or  kill  any  conies ;  and  Ihall  be  thereof 
convifted  in  one  month  after  the  offence,  before  one  juf- 
tice, by  confeflion,  or  oath  of  one  witnefs,  he  (hall  yield 
to  the  party  grieved  treble  damages  and  cofts,  and  be  im- 
prifoned  three  months,  and  after,  till  he  find  fureties  for 
his  good  abearing. 

Seifl.  5.  No  perfon  (hall  kill  or  take  in  the  night  any 
conies  upon  the  borders  of  warrens,  or  other  grounds 
lawfully  ufed  for  the  breeding  or  keeping  of  conies  (e.x- 
cept  the  owner  or  poflelTor  of  the  ground,  or  perfons  em- 
ployed by  them)  ;  on  pain  that  the  offender,  on  convic- 
tion in  one  month  after  the  offence,  before  one  juftice,  by 
confeflion,  or  oath  of  one  witnefs,  (hall  give  to  the  party 
injured  fuch  damages,  and  in  fuch  time  as  fnall  be  ap- 
pointed by  the  juftice,  and  over  and  above  pay  down 
prefently  to  the  overfeers  for  the  ufe  of  the  poor  fuch 
fum  not  exceeding  10  r.  as  the  juftice  (hall  appoint; 
which  it  he  (hall  not  do,  the  juftice  (hall  commit  him  to 
(he  houfe  of  corrcftion  for  fuch  time  as  he  fhall  think  fit, 
not  exceeding  one  month. 

Se£}.  6.  If  any  perfon  (hall  be  found  or  apprehended 
fettiiig  or  ufing  any  fnares,  or  other  like  engines,  and 
(hall  be  thereof  in  like  manner  convifted,  he  fliall  give 
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to  the  party  g  rieved  fuch  damages,  and  in  fuch  time  as  tlie 
juftice  fliall  appoint,  and  pay  down  piefenily  to  the  over- 
feer  for  the  ufe  of  the  poor  fuch  fum  not  exceeding  lo  j. 
as  the  juftice  ftiall  appoint;  which  if  he  fliall  not  do,  tlie 
juftice  fliall  commit  him  to  the  houfe  of  corre<5lion  not 
exceeding  one  month. 

Se£f.  4.  Upon  the  borders  of  warrens']  But  if  thty  are 
out  of  the  warren,  no  perfon  hath  any  property  in  them, 
and  a  man  may  juftify  killing  them  if  they  eat  up  his 
corn ;  but  no  aftion  lies  againft  the  owner  of  the  war- 
jen.     5  Co..  104. 

So  a  perfon  that  hath  a  right  of  common  may  kill 
them,  when  they  are  out  of  the  warren,  and  deftroy  the 
common  ;  but  he  cannot  have  an  a<Slion  on  the  cafe 
againft  the  Lord,  for  that  would  be  to  create  a  multipi- 
city  of  acflioiis.  Cro.  Eliz.  548.  Cro.  Jac.  195.  Cro. 
Car.  388, 

A  commoner  cannot  kill  the  conies  which  are  upon 
the  common".  Godb.  122,  Cro.  Eliz.  876.  i  Brotutil. 
227. 

Lords  of  the  foil  may  make  coney-burrows,  i  Luiw. 
107.  Trefpafs  lies  for  killing  a  man's  conies  in  his  clofe. 
Ld.  Raym.  250. 

Juftices  of  peace  cannot  aflefs  a  fine  certain  for  killing 
of  rabbets  in  a  private  warren,  Ld.  Raym.  151.  Infor- 
mation in  nature  of  a  ^0  warranto  is  not  to  be  filed  at 
the  inftance  of  a  private  profecutor  for  fetting  up  a  war- 
ren. Ld.  Raym.  1 409.  .See  the  feveral  preceding  cafes  at 
full  length,  in  A  New  Treatife  on  the  Laws  of  Game, 
lately  publi/hed,  page  21 — 42. 

By  flat.  9  Geo.  r.  c.  22.  commonly  called  the  Black 
AB,  if  any  perfon  being  armed  and  difguifed,  fliall  ap- 
pear in  any  warren  or  place  where  conies  are  ufually  kept, 
or  unlawfully  rob  any  fuch  warren  ;  or  (whether  armed 
and  difguifed  or  not)  fliall  refcue  any  perfon  in  cuftody 
for  fuch  offence,  or  procure  any  perfon  to  join  him  there- 
in ;  he  fliall  be  guilty  of  felony  without  benefit  of  clergy. 

Stat.  5  Geo.  3,  c.  14.  feSi.  6.  Whereas  there  are  many 
thoufand  acres  of  land  in  this  kingdom  altogether  unfit 
for  cultivation,  and  yet  the  fame  are  capable  of  rendring 
great  profit,  by  the  breeding  and  maintaining  conies,  as 
well  to  the  owners  of  fuch  lands,  as  to  a  multitude  of 
induftrious  manufa£turers,  who  gain  their  livelihood  by 
working  up  coney  wool :  And  whereas  a  great  part  of  the 
faid  land  is  already  ufed  as  warrens,  in  the  breeding  and 
maintaining  conies,  but,  becaufe  divers  diforderly  perfons, 
neglecting  their  own  lawful  trades,  have  betaken  them- 
felves  to  the  taking,  killing,  and  ftealing  of  conies,  in 
the  night-time,  whereby  the  owners  and  occupiers  of 
fuch  warrens  are  greatly  difcouraged,  and  many  fuch 
tjwners  and  occupiers  have  been  induced  to  deftroy  fuch 
warrens,  and  ethers  have  been  deterred  from  flocking 
other  lands,  !o  the  great  prejudice  of  the  manufadlurers  of 
tlii  kingdom:  And  whereas  the  provifions  already  fub- 
fifting  have,  by  experience,  been  found  infufficient  for 
the  efFedl  lal  prefervation  of  conies  in  warrens:  For  re- 
medy thereof,  Be  it  further  enadled.  That  if  any  perfon 
or  perfons  fhall,  from  and  after  the  firft  day  of  June  1765, 
wilfully  and  wronaflly,  in  the  night-time  enter  into  any 
narren  or  grounds  lawfully  ufed  or  kept  for  the  breeding 
or  keeping  of  conies,  although  the  fame  be  not  inclofed, 
and  fliall  then  and  there  wilfully  and  wrongfully  take  or 
kill,  in  the  night-time,  any  coney  or  conies,  againft  the 
will  of  the  owner  or  occupier  thereof,  or  (hall  be  aiding 
and  affifting  therein,  and  fliall  be  conv:£ted  of  the  fame 
befoie  any  of  his  Majefty's  juftices  of  oyer  and  terminer, 
or  general  gaol  delivery,  for  the  county  where  fuch  of- 
fence or  offences  fhall  be  committed  ;  every  fuch  perfon 
and  perfons  fo  offending,  and  being  thereof  lawfully  con- 
vifled  in  manner  aforefaid,  fliall  and  may  be  transported 
for  the  fpace  of  feven  year«,  or  I'ufFer  fuch  other  lefi'er 
punifliment  by  whipping,  fine,  or  imprifojiment,  as  the 
court,  before  whom  fuch  perfon  or  perfons  (hall  be  tried, 
fliall,  in  their  difcretion,  award  and  direiEf-. 

Seii.  7.  Provided  always,  and  be  it  ena<3ed.  That  no 
perfon,  who  (hall  be  conviiSed  of  any  offence  againft  this 
acft,  fliall  be  liable  to  be  convifled  for  any  fuch  offence 
under  any  former  aft  or  afls,  law  or  laws,  now  in 
force. 
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Se£}.  8.  And  whereas  great  mifchief  and  damage  has 
been,  and  ftill  may  be,  occafioned  by  the  increafe  of  co- 
nies upon  the  fea  and  river  banks  in  the  county  of  Lin- 
coln, or  upon  the  land  or  ground  within  a  certain  diftaticc 
from  the  faid  banks  :  For  remedy  thereof.  Be  it  enafled 
by  the  authority  aforefaid,  that  nothing  in  this  aft  con- 
tained fliall  extend,  or  be  conftrued  to  extend,  to  pre- 
vent any  perfon  or  perfons  from  killing  and  defttoying, 
or  from  taking  and  carrying  away,  in  the  day-time, 
any  conies  that  fliall  be  found  on  any  fea  or  river  banks, 
erefted,  or  to  be  ereaed,  for  the  prsfervation  of  the  ad- 
joining lands  from  being  overflowed  by  the  fea  or  river 
waters,  fo  far  as  the  flux  and  reflux  of  the  tide  does  or 
(hall  extend,  or  upon  any  land  or  ground  within  one 
furlong  diftance  of  fuch  fea  or  river  banks ;  but  that  it 
fliall  and  may  be  lawful  to  and  for  any  perfon  or  perfons, 
to  enter  upon  any  fuch  banks,  land,  or  ground  as  afore- 
faid, within  the  faid  county  of  Lincoln,  and  to  kill,  de- 
flroy,  take,  and  carry  away  in  the  day-time,  to  his  or 
their  own  ufe,  any  conies  fo  found  upon  any  fuch  banks, 
land,  or  ground  as  aforefaid,  within  the  faid  county,  he 
or  they  doing  as  little  damage  as  may  be  to  the  owner 
or  tenant  of  fuch  banks,  land,  or  ground;  any  thing  in 
this  or  any  other  adt  contained  to  the  contrary  not- 
withftanding. 

Sea.  9.  Provided  alfo,  That  no  perfon  or  perfons  fhall 
be  obliged  to  make  fatisfadion  for  any  damages  that  may 
be  occafioned  by  fuch  entry,  unlcfs  fuch  damages  fliall 
exceed  the  fum  of  one  fliilling. 

Deer.  Stat.  Wejl.  i.  (3  Ed.  i.  c.  20.)  If  trefpafl'ers 
in  parks  be  thereof  attainted  at  the  fuit  of  the  party, 
great  and  large  amends  fliall  be  awarded  according  to  the 
trefpafs,  and  they  fliall  have  three  years  imprifonment, 
and  after  (hall  make  fine  at  the  King's  pleafure  (if  they 
have  whereof,)  and  then  fliall  find  good  furety,  that  after 
they  (hall  not  commit  the  like  trefpafs :  and  if  they  have 
not  whereof  to  make  fine,  after  three  years  imprifonment, 
they  fliall  find  like  furety ;  and  if  they  cannot  find  like 
furety,  they  fliall  abjure  the  realm.  And  if  none  fue 
within  the  year  and  day,  the  King  fliall  have  the  fuit. 

Trefpajfers]  This  is,  when  a  man  either  chafeth  in  a 
park,  or  endeavours  to  kill  fome  of  the  game  thereof, 
2  Injf.  199. 

In  parks']  This  a<£l  is  to  be  underftood  of  a  lawful  park 
only,  whereunto  three  things  are  required,  i.  A  liberty, 
either  by  grant  or  prefcription.  2.  Inclofure  by  pale, 
wall  or  hedge,  and  3.  Beafts  favages  of  the  park.  2  /«/?. 
199.  See  this  Jfatute,  and  Lord  Coke s  Commentary  upon 
it  at  full  length,  in  A  New  Treatife  on  the  Laws  for 
Prefervation  of  the  Game,  lately  publijhed,  page  43 47. 

Stat.  21  Ed.  i.Ji.  2.  If  any  forefter  or  parker  fliall 
find  any  trefpaflers  wandering  within  his  liberty,  in- 
tending to  do  damage  therein,  and  that  will  not  yield 
themfelves  after  hue  and  cry  made  to  ftand  unto  the 
peace,  but  do  continue  their  malice,  and  difobeying  the 
King's  peace  do  flee,  or  defend  themfelves  with  force  and 
arms ;  altho'  fuch  forefter,  parker,  or  their  afTiftants,  do 
kill  fuch  offenders,  they  fhall  not  be  troubled  upon  the 
fame. 

Stat.  I  Hen.  7.  c.  7.  When  information  fliall  be  made, 
of  any  unlawful  hunting  in  any  foreft  or  park,  by  night, 
or  with  painted  faces,  to  any  of  the  King's  council,  or 
to  a  juftice  of  the  peace,  of  any  perfon  to  be  fufpefted 
thereof,  he  may  make  a  warrant  to  take  the  perfon,  and 
to  have  him  before  the  maker  of  the  warrant,  or  any 
other  of  the  faid  council,  or  juftices  of  the  peace  ;  who 
may  by  their  difcretion  examine  him  of  the  faid  hunting 
and  of  the  faid  doers  in  that  behalf:  And  if  the  fame 
perfon  wilfully  conceal  the  faid  huntings,  or  any  perfon 
with  him  defedlive  therein,  that  then  the  fame  conceal- 
ment be,  againft  every  fuch  perfon  fo  concealing,  felony. 
But  if  he  then  confefs  the  truth,  and  all  that  he  fliall  be 
examined  of,  and  knoweth  in  that  behalf,  then  the  faid 
offences  of  hunting  by  him  done,  fliall  be  but  trefpafs 
fineable  at  the  next  general  feffions.  And  if  any  rcfcous 
or  difobeyance  be  made  to  any  perfon  having  authority  to 
execute  the  warrant,  by  any  perfon  the  which  fo  fliould 
be  arrefted,  fo  that  the  execution  of  the  warrant  thereby 
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be  not  had,  then  the  faid  refcous  and  difobeyance  (hall  be 
felony.  And  if  any  perfon  fhall  be  conviift  of  any  fuch 
huntings,  with  painted  faces,  vizors,  or  otherwife  dif- 
guifed,  to  the  intent  they  fhould  not  be  known,  or  of 
unlawful  hunting  in  time  of  night,  tiien  the  fame  perfon 
fo  convia,  to  have  like  punition  as  lie  (liould  have  if  he 
were  convidl  of  felony. 

IVhen  information  fiall  be  made']  This  information  muft 
{hew  at  leaft  juft  caufe  of  fufpicion;  and  it  muft  be  taken 
in  writing,  becaufe  it  is  the  ground  of  the  warrant. 
3 /«/?.  c.2r.  See  the  foregoing  fat.  and  Lord  Coke'^ 
Commentary  upon  it  at  full  Length,  in  A  New  Treatife 
on  the  Laws  of  the  Game,  lately  publi/hed,  page  9 — 16. 

Stat.  19  Hen.  7.  c.  II.  No  perfon,  not  having  any 
park,  chafe  or  foreft  of  his  own,  (hall  keep  or  caufe  to 
be  kept  any  net  called  deer-haves  or  buckftalls,  on  pain 
of  10/.  a  month,  to  him  who  (liall  fue  by  adion  of  debt ; 
or  the  juftices  in  feflions  may  call  before  them  any  perfons 
fufpefted,  and  examine  tiiem  ;  and  if  they  be  found  in 
default,  may  commit  them  till  they  have  found  furety  for 
payment  of  the  forfeiture  to  the  King  ;  and  the  juftices 
(hall  have  the  tenth  part  of  fuch  forfeiture  for  their 
labour. 

Stat.  5  Eliz.  c.  21.  fe£i.  3.  If  any  perfon  unlawfully 
break  or  enter  into  any  park  impaled,  or  any  other  fe- 
veral  ground  clofed  with  wall,  pale  or  hedge,  and  ufed 
for  the  breeding  of  deer,  and  wrongfully  hunt,  drive  or 
chafe  out,  or  take  or  kill,  any  deer  within  fuch  park,  l^c. 
or  (hall  take  away  any  hawks,  or  the  eggs  of  them,  un- 
lawfully out  of  the  woods  or  ground  of  any  perfon,  (not 
having  lawful  authority  fo  to  do)  and  thereof  be  convidled 
as  aforefaid,  he  (hall  likewife  fufFer  imprifonment  for 
three  months,  and  pay  to  the  party  grieved  his  treble 
damages;  and  after  the  faid  three  months  expired,  (ball 
find  fureties  for  his  good  abearing  for  feven  years ;  or  elfe 
remain  in  prifon  until  he  find  fuch  fureties  during  the 
faid  feven  years. 

Sea.  4.  Provided,  that  this  aft  extend  not  to  any 
park,  or  inclofed  ground,  to  be  made  and  ufed  for  deer, 
without  the  grant  and  licence  of  the  Q^ieen. 

Scii.  5.  It  (hall  be  lawful  for  the  party  grieved  to 
take  his  further  remedy  againft  all  fuch  ofTenders  for  his 
damages,  and  to  recover  the  treble  value  of  the  fame,  as 
well  before  juftices  of  oyer  and  terminer,  juftices  of 
alTife,  and  juftices  of  peace,  as  elfewhere  in  any  other 
the  Queen's  courts  of  record  ;  and  upon  fatisfaftion  of 
the  treble  damages,  or  upon  the  confefllon  thereof  by 
the  party,  before  the  juftices  in  open  felTions,  it  (hall  be 
at  the  liberty  of  the  party  grieved,  to  releafe  the  fureti- 
Ihip  of  good  abearing. 

SeSf.  6.  The  juftices  of  oyer  and  terminer,  juftices  of 
of  affife,  and  juftices  of  the  peace,  and  gaol  delivery  in 
their  felTions,  (hall  have  power  to  inquire,  hear  and  de- 
termine the  offences  aforefaid,  as  well  upon  indiftments 
taken  before  them,  as  by  bill  of  complaint,  information 
or  any  other  aflion. 

Sea.  7.  If  any  perfon  (hall  be  bound  before  any  of  the 
juftices  to  the  Q^ieen,  for  his  good  abearing  for  feven 
years,  according  to  this  aft,  and  the  party  fo  bound 
ihall  within  the  feven  years  come  before  the  juftices  of 
peace  of  the  county,  where  the  offence  was  committed, 
in  open  feflions,  and  there  acknowledge  his  offence,  and 
fatisfy  the  party  grieved  according  to  this  a£t ;  the  juf- 
tices may  within  the  feven  years  difcharge  the  recogni- 
zance and  the  party. 

Stat.  3  Jac.  I.  cap.  13.  feSl.  2.  If  any  perfon  (hall 
unlawfully  enter  into  any  park,  or  grounds  inclofed  with 
wall,  pale,  or  hedge,  and  ufed  for  the  keeping  of  deer 
or  conies,  and  unlawfully  hunt,  chafe,  take,  or  flay  any 
deer  or  conies  within  fuch  park  or  grounds,  againft  the 
will  of  the  owners,  and  thereof  fliall  be  convided  at 
the  fuit  of  the  King  or  the  party,  he  (hall  fufFer  imprifon- 
ment of  three  months,  and  (hall  pay  to  the  party  treble 
damages  and  cofts,  to  be  afleffed  by  the  juftices  before 
whom  he  (hall  be  convided,  and  fhall  find  fureties  for 
his  sood  abearing  for  kvea  years,  or  elfc  (llall  remain  in 
prifon  until  he  finds  fureties  during  the  faid  feven  years. 

Sen.  3.  The  juftices  of  oyer  and  terminer,  juftices  of 
of  alTife,  juftices  of  the  peace  and  gaol  delivery  in  their 
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feflions  (hall  have  power  to  inquire,  hear,  and  determine 
the  faid  offences  by  examination  of  the  oft'enders,  and  to 
award  piocefs  as  well  upon  indiiftnients  taken  before 
them,  as   by  bill  of  complaint,  or  other  adlion. 

Seii.  4.  It  (hall  be  lawful  to  the  party  grieved  to  take 
his  further  remedy  aginft  fuch  offender  for  his  damages, 
and  to  recover  his  treble  value,  as  well  before  the  juftices 
of  oyer  and  terminer,  juftices  of  alfife,  and  juftices  of 
peace  and  giol  delivery  in  their  feflions,  or  in  ti.e  courts 
at  IVeJlminftcr.,  and  upon  fatisfaftion  of  the  treble  da- 
mages to  the  party,  or  upon  the  acknowledgment  thereof 
before  the  juftices,  it  fhall  be  at  the  liberty  of  the  party 
grieved  to  releafe  the  fureti(hip  of  the  good  behaviour  at 
any  time  within  the  feven  years. 

SeSi.  5.  If  any  perfon  not  having  hereditaments  of  the 
yearly  value  of  forty  pounds,  or  nut  worth  in  goods  two 
hundred  pounds,  (hall  ufe  any  gun,  bow  or  crofs-bow  to 
kill  deer,  or  conies,  or  (hall  keep  any  buckflall  or  en- 
gine, hayes,  nets,  ferrets,  or  coney-dogs,  ejccept  fuch  as 
fliall  have  grounds  inclofed  ufed  tor  the  keeping  of  deer 
or  conies,  the  increafing  of  which  conies  (lialJ  amount  to 
the  yearly  value  of  forty  (hillings  to  be  letten,  or  keepers 
or  warreners  in  their  grounds ;  any  perfon  having  here- 
ditaments of  the  yearly  value  of  one  hundred  pounds  in 
fee,  or  for  life  in  his  own  right,  or  in  right  of  his  wife, 
may  take  from  the  perfon  of  fuch  malefadlor,  and  to  his 
own  ufe  keep  fuch  guns,  ISc. 

Sell.  6.  If  any  perfon  (hall  be  bound  for  his  good 
abearing  accoi  ding  to  this  a<9,  and  the  fame  party  (hall 
within  the  feven  years  come  before  the  juftices  of  peace 
of  the  county  where  the  offence  was  committed,  in 
quarter- fefTions,  and  there  confefs  his  offence,  t.iat  he  is 
forry  therefore,  and  fatisfy  the  party  grieved  according  to 
this  adf,  the  juftices  (hall  have  power  within  the  feven 
years  to  difcharge  the  recognizance. 

SeSf.  7.  Provided,  that  this  a<3  do  not  extend  to  any 
park  or  inclofed  ground  hereafter  ro  be  made  for  deer  or 
conies  without  licence  of  the  King.  Continued  indefi- 
nitely by  3  Car.  I.  cap.  4.  and  16  Car.  i.  cap.  4. 

Stat.  7  "Jac.  r.  cap.  13.  fe£l.  4.  If  any  perfon  (hail 
willingly  commit  any  the  offences  in  the  ftatute  3  fac. 
I.  cap.  13.  mentioned,  concerning  the  unlawful  chafing, 
hunting,  taking  or  flaying  of  deer  in  any  park  or  inclo- 
fed ground  ufed  for  deer,  againft  the  will  of  the  owners, 
fuch  perfon  (hall  pay  unto  the  party  grieved  ten  pounds, 
or  elfe  treble  damages  and  cofts,  at  the  eledtion  of  the 
party. — Continued  indefinitely  by  3  Car.  I.  cap.  4.  and  16 
Car.  I.  cap.  4. 

Stat.  13  Car.  2.  cap.  10.  If  any  perfon  (hall  unlawfully 
courfe,  kill,  hunt,  or  take  away  any  deer  in  any  foreft 
or  ground  where  deer  are  ufually  kept,  without  the  con- 
fent  of  the  owner,  or  (hall  be  affifting  therein,  and  (hall 
be  convidted  thereof  by  confefllon,  or  oath  of  one  witnefs, 
before  one  juftice  of  peace,  fuch  perfon  being  profecuted 
within  fix  months  after  fuch  offence  done;  every  perfon 
fo  offending  (hall  forfeit  twenty  pounds,  to  be  levied  by 
diftrefs  upon  the  goods  of  fuch  offender  by  warrant  under 
the  juftice's  hand;  tlie  one  moiety  to  the  informer,  and 
the  other  moiety  to  the  owner  of  the  deer  ;  and  for 
want  of  fufficient  diftrefs  the  offender  (hall  be  committed 
to  the  houfe  of  corredlion  for  fix  months,  and  put  to 
hard  labour,  or  to  the  common  gaol  for  one  year,  at  the 
difcretion  of  the  juftice  before  whoin  fuch  conviftion 
(hall  be,  and  not  to  be  difcharged  until  he  have  given 
fureties  for  good  behaviour  for  one  year  after  inlargement. 
Provided  that  where  any  offender  fliall  be  punifhed  by 
force  of  this  a6f,  h.e  (hall  not  incur  the  penalty  of  any 
other  law  for  the  fame  offence. 

Stat.  3  £3"  4  /^.  fs*  AI  cap.  10.  fe£i.  2.  If  any  perfons 
(hall  unlawfully  hunt,  kill,  wound,  or  take  away  any 
deer  in  any  foreft,  chafe,  purlieu,  paddock,  wood,  park 
or  oth.er  ground  inclofed  where  deer  are  ufually  kept, 
without  the  coiifent  of  the  owner  or  perfon  intrufted 
with  the  cijftody  thereof,  or  be  aiding  or  afllfting  therein, 
and  fliall  be  convuftcd  by  confeffion,  or  the  oath  of  one 
witnefi,  before  a  juftice  of  peace  where  the  offence  (hall 
be  conimitted  or  the  party  apprehended,  and  profecuted 
within  twelve  months  af'er  the  offence  done,  they /hall 
forfeit  for  every  offence  twenty  pounds,  and  for  every 
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deer  wounded,  taken  or  killed  thirty  pounds,  to  be  levied 
by  diftrefs  and  fale  of  goods  by  warrant  from  the  juftice 
before  whom  the  convicSion  fhall  be  made;  one  third 
part  to  the  informer,  another  third  part  to  the  poor  of 
the  parifh  where  the  offence  (hall  be  committed,  and  the 
other  third  to  the  owner  of  the  deer.  And  for  want  of 
diflrefs  they  (hall  be  imprifor.ed  a  year,  and  fet  on  the 
pillory  an  hour,  on  fome  market-day  in  the  town  next 
adjoining  to  the  place  where  the  offence  was  committed, 
by  the  chief  officer  of  fuch  market  town  or  his  under 
officers. 

Se£i.  3.  Conftables,  headboroughs  and  tithingmen,  by 
a  juftice's  warrant  may  enter  and  fearch  as  for  ftolen 
goods  the  houfes  and  other  places  of  fufpefled  perfons  ; 
and  if  any  venifon  or  (kins  of  deer,  or  toils  be  found, 
fhall  carry  fuch  offender  before  a  jultice  of  peace;  and  if 
he  do  not  give  a  good  account  how  he  came  by  them, 
or  in  convenient  time  produce  the  party  of  whom  he 
bought  them,  or  prove  fuch  fale  upon  oath  ;  he  (hall  be 
convidled  of  fuch  offence,  and  be  fubjefl  to  the  penalties 
hereby  inflicted  for  killing  a  deer. 

Seif.  4.  The  conftable  or  other  officer  or  perfons  pro- 
fecuting  may  detain  fuch  offenders  in  Cuftody,  if  they  do 
not  prefently  pay  the  monies  due  by  the  convidlion,  till 
a  return  may  be  made  of  the  warrant  for  diftrefs,  fuch 
detainer  not  exceeding  two  days. 

Se£f.  5.  Owners  of  deer,  or  any  a£ling  under  them, 
may  refift  fuc'i  offenders,  and  be  indemnified  as  if  fuch 
fafl  had  been  committed  in  an  ancient  chafe  or  park. 

Seel.  6.  i'>Jo  certiorari  (hall  be  allowed  to  remove  any 
proceeding  upon  this  adl,  unlefs  the  party  conviiiled  (hall 
before  it  be  allowed  become  bound  to  the  piofecutor  in 
fifty  pounds,  with  fureties  to  be  approved  of  bv  the  ju- 
ftice, to  pay  within  a  month  after  the  conviiftion  con- 
firmed, or  a  procedendo  granted,  their  cofts  to  be  afcer- 
tained  upon  oath. 

Se£f.  7.  No  offender  puniQied  by  virtue  of  this  aft 
(hill  incur  the  penalty  of  any  other  law  for  the  fame 
offence. 

Se^.  8.  Perfons  profecuted  for  any  thing  done  in  pur- 
fuance  of  this  a<St  may  plead  the  general  iffue. 

Se£f.  g.  If  any  perfons  (hall  in  the  night-time  pull 
down  or  deftroy  the  pales  or  walls  of  any  park,  foreft, 
i^c.  or  other  ground  inclofed  where  deer  (hall  be  kept ; 
fuch  perfons  being  convicSled  by  oath  of  one  witnefs  before 
a  juliice  of  peace,  (liall  by  fuch  juftice's  warrant  fuffer 
impri(onment  for  three  months. 

Self.  2.  Unlawfully  hunt,  iill]  Wliere  a  man  kills  deer 
in  purfuance  of  a  fuppofed  right  which  he  has,  he  is  not 
•within  the  intent  of  this,  or  any  other  a£t  againft  deer- 
ftealing.      L.  Rnym.  584. 

If^here  deer  are  ufuslly  kept]  Thefe  words  extend  only 
to  ground  inclofed.     Stran.  1 119. 

A  convidlion  for  killing  deer  was  removed  into  the 
King's  Bench  by  certiorari,  and  was  qua(hed,  becaufe  it 
is  faid  only  that  he  killed  deer  in  qucdam  loco,  where  they 
had  been  ufually  kept,  and  did  not  fay  inclofed.  Ld.Raym. 
791. 

Or  he  aiding  or  affifling  therein]  On  a  convidion,  the 
queftion  was,  whether  he  who  lent  dogs  to  another  to 
hunt,  was  aiding  and  affifting  therein,  to  wit,  in  the 
hunting  :  and  by  the  opinion  of  three  judges  he  was  ; 
but  Holt  Ch.  J.  was  of  a  contrary  opinion,  for  this  being 
a  penal  law  (hall  be  conftrued  ftridtly  ;  and  if  fo,  then  he 
who  lent  the  dogs  could  not  be  affifting  in  the  adl  of 
hunting,  and  fo  not  within  the  words  of  the  ftatute, 
aiding  or  affijiing  therein,  tho'  he  might  be  affifting  there- 
unto.    2  Salk.  542,  543. 

And  Jhall  be  conviHed]  There  ought  to  be  a  fummons 
in  this  and  in  all  other  like  cafes,  to  warrant  a  convic- 
tion ;  and  that  ought  to  give  a  reafonable  time  to  appear 
in.  But  if  the  defendant  hath  appeared,  it  cures  the  want 
of  fummons.  i  Salk.  181,  383.  A  deer-ftealer  may  be 
convi£led  before  appearance,  if  duly  fjmmoned  :  And  the 
offender  may  appoint  an  attorney  to  defend  him,  and  the 
juftices  cannot  enforce  him  to  appear  in  perfon,  Stran. 
44- 
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Oath  of  one  witnefs]  This  muft  not  be  upon  the  fingic 
oath  of  the  informer;  and  a  conviifion  was  quaflied  for 
that  leafon  ;  divers  convidions  havin^  been  quafhed  for 
the  fame  reafon  before.     Ld.Raym.  1545.     Stran.  316. 

Profecuted  in  12  months  after  the  offence]  A  convidion 
bang  returned  on  a  certiorari,  the  objedion  was,  that  the 
conviflion  appeared  to  be  a  year  after  the  day  of  the  in- 
formation ;  but  it  wa5  held  fufficient  that  the  information 
be  profecuted  within  a  year  after  the  fdd  ;  for  that  is  a 
good  commencement  of  the  fuit,  and  it  is  from  that  the 
computation  is  made  in  all  fuch  cafes.  1  Salk.  383. 
But  by  the  Black  aft,  this  profecution  may  be  com- 
menced at  any  time  within  three  years  after  the  offence. 

Wounded,  taken  or  killed  thirty  poimU]  Where  feveral 
perfons  are  conviaed,  they  ftiall  foifcit  each3o/.and 
not  one  fum  of  30/.  for  all.      i  Salk.  182. 

Levied  by  di/hefs]  Tho'  the  fale  of  tfe  goods  is  not 
mentioned  in  the  ftatute,  yet  neverthelep;  where  the  law 
gives  a  diftrefs  fur  a  publick  benefit,  the  officer  may  fell. 
I  Salk.  579.  ' 

By  warrant  from  the  jujlice]  Altho'  the  conftable  is 
not  appointed  to  execute  this  warrant,  nor  is  he  fo  much 
as  named  in  the  claufe;  yet  he  is  bound  to  obey  the 
warrant,  and  is  indidable  if  he  does  not.  But  he  need 
not  return  the  warrant  itfelf,  for  that  is  not  required, 
and  it  may  be  neceffary  to  keep  it  for  his  own  juftificationj 
but  he  muft  either  reiurn  the  warrant,  or  certify  what  he 
has  done  upon  it.      i  Salk.  38  j. 

One  third  part  to  the  informer]  The  penalty  need  not 
be  diftributed  by  the  conviiflion,  viz.  10/.  to  the  in- 
former, 10/.  to  the  poor,  and  10/.  to  the  party  grieved} 
for  the  judgment  in  fuch  cafes  feldom  mentions  a  diftri- 
bution  ;  it  is  enough  to  fay,  that  he  is  convided,  and 
hath  forfeited  30/.  according  to  the  ftatute.  i  Salk 
383- 

Sufficient  dijlref]  If  the  juftice  finds  there  is  nothing 
to  dirtrain,  then  he  muft  make  a  record  thereof,  and 
make  an  adjudication  for  corporal  punifhment;  but  the 
offender  is  not  to  pay  part,  and  fuffer  corporally  for  the 
refidue.     Ld.  Raym.  546,  1195,  6, 

The  defendant  was  committed  for  want  of  diftrefs; 
and  the  warrant  fet  forth,  that  it  had  been  certified  to 
the  juftice  by  the  conftable,  that  there  was  not  fufficient 
diftrefs.  It  was  objeded,  that  there  ought  to  have  been 
a  warrant  to  levy,  and  a  return  to  that,  that  there  was 
no  diftrefs;  it  may  be  the  conftable  only  told  him  fo. 
But  by  the  court,  the  warrant  is  well  enough ;  for  the 
word  certified  imports  to  be  in  a  legal  manner.  Stran. 
263.  See  all  thefe  cafes  at  full  length  in  A  New  Treatife 
on  the  Laws  of  the  Game,  lately  publijhed,  p.  90 136. 

Stat.  5  Geo.  i.  cap.  15.  feii.  i.  No  certiorari  fliall  be 
allowed  to  remove  any  proceedings  concerning  any  matter 
in  the  aa  3  £tf  4  /F.  fsf  M.  cap.  10.  unlefs  the  party 
conviaed  (hall  before  allowance  of  fuch  certiorari,  and  at 
the  fame  time  that  fecurity  is  given  for  payment  of  cofts, 
become  bound  to  the  juftice  before  whom  fuch  conviaicii 
was  made,  with  fureties  to  be  approved  of  by  the  juftice 
iti  the  penalty  of  fixty  pounds  for  each  offence,  with  con- 
dition to  profecute  fuch  certiorari  with  effea,  and  to 
pay  fuch  juftice  the  forfeiture  due  by  fuch  conviaion,  to 
be  diftributed  as  the  ftatute  direfts,  or  to  render  the  perfon 
conviaed  to  fuch  juftice  in  one  month  after  the  convic- 
tion fliall  be  confirmed,  or  a  pocedendo  granted  ;  and  in 
default  the  juftice  may  proceed  to  execution  as  if  no  cer- 
tiorari had  been  awarded. 

Sell.  2.  After  confirmation  of  any  conviaion  on  the 
faid  ftatute  by  any  furerior  court,  and  delivering  the  rule 
to  the  juftice,  whereby  fuch  conviaion  hath  been  fo  con- 
firmed, fuch  juftice  may  proceed  againft  the  party  con- 
viaed  as  if  a  procedendo  had  been  granted. 

Sea.  3.  Any  perfon  fued  for  any  thing  done  in  pur- 
fuance of  this  aa,  or  of  the  faid  aa  of  3  £sf  4  IV.  t=f  M. 
cap.  10.  may  plead  the  general  iffuc,  and  if  a  verdia  pafs 
for  the  defendant,  Ufc.  the  defendant  fliall  have  treble 
cofts. 
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Se^?.  4.  Every  perfon  convifted  by  virtue  of  the  faid 
fiatute  (ha!l,  before  he  be  difcliarged  out  of  cuftody,  be- 
come bound  to  the  perfon  againfl  whom  the  offence  was 
committed  in  fifty  pounds,  with  condition  for  his  good 
behaviour,  and  not  to  offend  in  like  manner,  and  on 
refufal  to  enter  into  fach  bond,  he  (hall  be  committed  to 
the  county  gaol  till  fuch  bond  be  given  ;  and  if  fuch  per- 
fon after  bis  becoming  bound  be  convifted  of  any  matter 
in  the  faid  (fatute,  the  bond  (hall  be  foifeited  and  the 
peialty  recovered,  with  cofts,  in  any  court  at  JVeJlminJler, 
■which  penalties  fliail  be  diflributed  in  the  fame  manner  as 
the  forfeitures  are  to  be  by  the  (^lid  ftatute,  and  the  party 
convided  fhall  be  likewife  liable  to  the  penalties  therein. 

ScH.  5.  If  the  keeper  or  other  officer  of  any  foreft,  i^c. 
where  deer  are  ufually  kept,  (hail  be  convidted  on  the 
ftatute  of  1^^  \W.y  M.  cap.  10.  for  killing  and  ta- 
king away  any  deer,  or  being  aiding  therein,  without 
confent  of  the  owner  or  perfon  chiefly  intrufled  with  the 
Guftody  of  fuch  foreft,  i^c.  he  (hall  forfeit  fifty  pounds  for 
each  deer  fo  killed,  'jc.  to  be  levied  by  diffrefs,  and  di- 
flributed as  the  forfeitures  in  the  faid  a6l  are  to  be,  and 
for  want  of  diftrefs  he  (hall  be  imprifoned  three  years, 
and  be  fet  in  the  pillory  two  hours  in  fome  market-day 
in  the  town  next  the  place  where  the  offence  was  com- 
mitted, by  the  chief  or  under-officers  of  fuch  town. 

Secf.  6.  If  any  perfon  (hall  pull  down  or  deftroy  the 
pales  or  walls  of  any  park,  i^c.  where  any  deer  (hall  be 
kept,  without  the  confent  of  the  owner  or  perfon  chiefly 
intruftcd  with  the  cuftody  thereof,  and  being  convided 
by  confelTion,  or  oath  of  one  witnefs,  before  one  juftice 
of  the  county  where  the  offence  is  committed,  he  (hall  be 
fubjea  to  the  forfeitures  by  the  ad  3  ^  4  Z^.  ^  A^. 
cap.  10.   inflicted  for  killing  one  deer. 

The  defendant  being  brought  up  from  Newgate  by 
haleas  corpus,  it  appeared  upon  the  return,  that  he  was 
committed  for  deer-flealing,  as  the  ftatute  of  the  3  I^. 
c.  10.  direiteth,  not  having  fufHcient  diftrefs;  and  that 
it  was  done  by  one  juftice  under  the  ftatute  of  the  5  G. 
And  exception  was  taken  to  the  warrant,  that  it  doth 
not  appear,  the  convidtion  was  ever  confirmed  in  this 
court,  or  that  the  rule  for  confirmation  was  delivered  to 
the  juftice,  and  therefore  the  ju(tice  could  not  proceed  to 
execution  :  For  the  (tatute  gives  to  the  juftice  a  jurifdic- 
tion  after  confirmation,  which  he  had  not  before  ;  and 
therefore  he  ought  to  (hew  every  thing  requifite  to 
found  his  jurifdiflion  upon.  But  by  the  court ;  We  take 
notice  of  our  own  records,  and  by  them  it  appears  that 
the  convidtion  is  confirmed  :  And  the  (tatute  doth  not 
give  the  juftice  a  new  jurifdidtion,  but  only  revives  his 
old  one,  which  was  fufpended  by  the  certiorari.  And 
the  defendant  was  remanded.     Str.  263. 

Stat.  5  Geo.  i.  cap.  28.  fell.  I.  If  any  perfon  ftiall 
enter  any  park  or  other  inclofed  ground  where  deer  are 
ufually  kept,  and  wilfully  wound  or  kill  any  deer  there, 
without  the  confent  of  the  true  owner  or  perfon  intrufted 
with  the  cuftody  of  fuch  park,  i^c.  or  (hall  be  aiding 
therein,  and  being  indidted  for  fuch  offence  before  any 
judge  of  gaol  delivery  in  the  county  wherein  fuch  park, 
iyc.  (hall  lie,  and  be  convidted  thereof  by  verdidt  or  con- 
fefllon,  he  (hall  be  fent  to  fome  of  his  Majefty's  planta- 
tions in  America  for  feven  years;  and  the  court  before 
whom  he  (hall  be  convidted,  or  any  fubfequent  court, 
(hall  have  power  to  transfer  fuch  offender  by  order  of 
court  to  the  ufe  of  any  perfon  who  (liall  contradt  for  the 
performance  of  fuch  tranfportation. 

Seii.  2.  Nothing  herein  (hall  repeal  any  former  law 
made  for  tiie  punifliment  of  deer-ftealers,  and  when  any 
offender  (hall  be  puni(hed  by  force  of  this  a<3-he  (hall  not 
be  profecuted  by  force  of  any  other  law. 

Stat.  9  Geo.  I.  cap.  22.  feSi.  13.  Any  profecution  for 
any  offence  againft  the  ftatute  3  {3"  4  /i^.  tS"  M.  cap.  10. 
inay  be  commenced  within  three  years  from  the  offence 
committed. 

Scil.  17.  If  any  venifon  or  Ikin  of  a  deer  be  found  in 
the  cuftody  of  any  perfon,  and  it  fhall  appear  that  he 
bought  it  of  one  that  might  juftly  be  fufpedtcd  to  have 
unlawfully  come  by  the  fame,  and  does  not  produce  the 
party  of  whom  he  bought  it,  or  prove  upon  oath  the 
name  and  place  of  abode  of  fuch  party  ;  then  the  perfon 
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vi^lio  bought  the  fame  (hall  be  convidted  of  fi.ch  cfTenc* 
by  any  one  juftice  of  peace,  and  (hall  be  fubicdt  to  the 
penalties  for  killing  a  deer,  by  flat.  3  tif  4  //'  i^  M.  cop. 
10.     See  title  iSktk  ^Ct. 

Stat.  10  Geo.  2.  cap.  32.  feSf.  7.  If  any  perfon  who 
fhall  heieafter  be  convidted  of  unlawful  hunting,  killine, 
wounding  or  taking  deer  in  any  uninclofed  foreft  or 
chafe  where  deer  are  ufually  kept,  (lull  during  the  con- 
tinuance of  the  adt  9  Geo.  1.  cap.  22.  [which  fee  in 
315Iach  iiCt]  be  guilty  of  a  fecond  offence  of  the  like 
nature,  and  fhall  thereof  be  convidted  upon  indidtment 
or  information  ;  fuch  perfon  (hall  be  tranfported  to  one 
of  his  Majefty's  plantations  in  America  for  feven  years  : 
And  if  he  fhall  return  to  Great  Britain  or  Ire/and  with- 
in the  faid  feven  years,  he  (hall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

Se^.  8.  Such  offender  may  be  tried  for  fuch  fecond 
offence  before  the  juftices  of  afTife,  oyer  and  terminer, 
or  gaol-delivery  of  the  county  or  place  where  fuch  fe- 
cond offence  fhall  be  committed,  and  the  juftice  before 
whom  fuch  offender  was  convidted  of  fuch  former  of- 
fence, (hall  certify  a  copy  of  fuch  convidtion  to  the  next 
quarter-felTions  of  the  county  wherein  fuch  firft  offence 
was  committed,  to  be  kept  amongft  the  records ;  and  the 
clerk  of  the  peace  (ball  at  the  requeft  of  the  profecutor, 
or  any  other  in  his  Majefty's  behalf,  certify  a  tranfcripc 
briefly  containing  the  effedt  of  the  firft  convidtion,  which 
fliall  be  a  fufficient  proof  that  fuch  offender  hath  been 
convidted  of  fuch  former  offence. 

SeSf.  9.  If  any  perfon  armed  with  offenfive  weapons 
fhall,  during  the  continuance  of  the  faid  adt,  come  into 
any  foreft,  chafe  or  park  wherein  deer  are  ufually  kept, 
with  an  intent  to  courfe,  hunt,  take  in  toils,  kill, 
wound,  or  take  away  any  red  or  fallow  deer,  and  (hall 
there  unlawfully  beat  or  wound  any  keeper  or  page  of 
fuch  foreft,  chafe  or  park,  their  fervants  or  aiTiftants  in 
the  execution  of  their  offices,  and  be  thereof  convidted; 
fuch  perfon  (hall  be  tranfported  to  his  Majefty's  planta- 
tions in  America  for  feven  years ;  and  if  fuch  perfon  re- 
turns to  Great  Britain  or  Ireland  within  the  feven  years, 
he  (hall  be  guilty  of  felony  without  benefit  of  clergy. 

Stat.  28  Geo.  2.  cap.  19.  /e£f.  3.  Whereas  the  burn- 
ing and  deftroying  of  gofs,  furze,  and  fern  in  forefts  and 
chafes,  doth  deftroy  the  cover  neceffary  for  the  preferva- 
tion  of  the  deer  and  game  there  ;  therefore  if  any  per- 
fon, not  having  a  right  or  legal  licence  to  do  the  fame, 
(hall  fet  fire  to,  burn,  or  deftroy  (or  be  aiding  therein) 
any  gofs,  furze,  or  fern  in  any  foreft  or  chafe,  without 
confent  of  the  owner,  or  perfon  chiefly  entrufied  with 
the  cuftody  of  fuch  foreft  or  chafe,  or  of  fome  part 
thereof,  and  being  brought  before  a  juftice,  (hall  be 
thereof  convidted  by  confeflion,  or  oath  of  one  witnefs, 
or  on  view  of  the  juftice;  he  (hall  forfeit  not  exceeding 
five  pounds,  nor  lefs  than  forty  (hillings,  half  to  the  in- 
former, and  half  to  the  poor,  and  if  not  forthwith  paid, 
to  be  levied  by  diftrefs ;  and  if  no  fufticient  diftrefs  can 
be  found,  the  juftice  (hall  commit  him  to  the  common 
gaol,  for  any  time  not  exceeding  three  months,  nor  lefs 
than  one  month. 

FiA     See  title  SfiG)- 

Groufe  or  Moor-game.  Stat.  I  Jac.  I.  c.  27.  feSf.  2. 
Every  perfon  who  (hall  (hoot  at,  kill  or  deftroy,  with 
any  gun  or  bow,  any  groufe,  heath-cock  or  moor- 
game,  (hall,  on  convidtion  before  two  juftices,  by  con- 
feffion,  or  oath  of  two  witueffes,  be  committed  to  gaol 
for  three  months,  unlefs  upon  convidtion  he  pay  to  the 
churchwardens  for  the  ufe  of  the  poor,  20  s.  or,  after 
one  month  after  his  commitment,  become  bound  by  recog- 
nizance with  two  fureties  in  20/.  each,  before  two  juf- 
tices, not  to  offend  again  in  like  manner  :  The  recogni- 
zance to  be  returned  to  the  next  feflions. 

Stat.  4  is"  5  ^.  3.  c.  23.  fee?.  II.  For  the  better  pre- 
ferving  the  red  and  black  game  of  groufe  commonly  cal- 
led cocks  or  heath-polts,  no  perfon  whatfoever  on  any 
mountains,  hills,  heaths,  moors,  forefts,  chafes,  or 
other  wafles,  (hall  prefume  to  burn  between  February  the 
fecond  and  June  the  twenty-fourth,  any  gng,  Jing, 
heath,  furz,  gofs,  or  fern,  on  pain  of  being  committed 
to  the  houfe  of  corredtion  for  any  time  not  exceeding  one 

month, 
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month,  nor  lefs  than  ten  days,  there   to   be  whipt,  anJ 
kept  to  hard  labour. 

Stat.  9  Ann.  c.  25.  /  3.  If  any  perfon  whatfoever 
fliall  uke  or  kill  any  moor,  heath-game,  or  groufe,  in 
the  night-time,  he  (hail,  on  conviftion  before  one  juf- 
tice,  on  oath  of  one  witnef?,  forfeit  five  pound?,  half  to 
the  informer,  and  half  to  the  poor,  by  diflrefs;  and  for 
■want  of  diftrefs  to  be  fent  to  the  houfe  of  corre£tion 
three  months  for  the  firfl:  time,  and  for  every  other  of- 
fence four  months. 

Harts.  Stat.  14^  15  Hen.  8.  c.  10.  No  perfon  or 
perfons,  of  what  eftate,  degree  or  condition  they  be,  from 
henceforth  (hall  trace,  deftroy  and  kill  any  hare  in  the 
fnow  with  any  dog,  bitch,  nor  otherwife.  And  that  the 
juftices  of  the  peace,  within  every  ihire,  at  every  feflions 
of  the  peace,  and  ftewards  of  leets,  (hall  have  full  au- 
thority and  power  to  inquire  of  fuch  offenders.  And  af- 
ter fuch  inquifitions  found,  the  faid  juftices  of  the  peace, 
and  ftewards  of  leets,  for  every  hare  fo  killed,  (hall  cefs  upon 
every  fuch  offender  fix  (hillings  and  eight  pence,  to  be  for- 
feited to  our  faid  Sovereign  Lord,  that  (hall  be  fo  found 
by  the  juftices  of  peace  in  their  feflions,  and  the  forfei- 
ture found  in  every  Icet  to  be  to  the  Lord  of  the  leet. 

Stat.  23  Eliz.  c.  10.  fin.  5.  If  any  manner  of  per- 
fons (hall  hunt  with  fpaniels  in  any  ground  where  corn 
or  other  grain  (hall  then  grow  (except  in  his  own 
ground,)  at  fuch  time  as  any  eared  corn  or  grain  (hall  be 
growing  thereon,  and  before  it  be  (hocked  or  cocked,  and 
be  thereof  convifled  at  the  aflizes,  feflions,  or  leet ;  he 
(hall  forfeit  40  s.  to  the  owner  of  the  corn  ;  and  if  not 
paid  in  ten  days,  he  fliall  be  imprifoned  for  one  month. 
And  any  juftice  may  examine  the  offender,  and  bind  him 
over  to  appear  at  the  next  feflions  to  anfwer  the  offence, 
and  to  pay  the  penalty,  or  receive  the  punifhment. 

Stat.  I  Jac.  I,  c.  27.  fict.  2.  Every  perfon  who  (hall 
(hoot  at,  kill  or  deftroy  any  hare,  with  any  gun  or  bow, 
{hall  on  convi£lion  before  two  juftices,  by  confeffion,  or 
cathof  two  witnefies,  be  committed  to  gaol  three  months, 
unlefs  he  pay  to  the  churchwardens  for  the  ufe  of  the 
poor  20  s.  for  every  hare  j  or  after  one  month  after  his 
commitment  become  bound  by  recognizance  with  two 
fureties  before  two  juftices,  in  20  /.  apiece,  not  to  of- 
fend again  in  like  manner.  The  recognizance  to  be  re- 
turned to  the  next  feffions.  And  every  perfon,  who  (hall 
trace  or  courfe  any  hares  in  the  fnow,  (hall  on  convic- 
tion before  two  juftices,  by  confeflion,  or  oath  of  two 
witnefTes,  be  committed  to  gaol  for  three  months,  unlefs 
he  pay  to  the  churchwardens  for  the  ufe  of  the  poor, 
20  s.  for  every  hare  ;  or  after  one  month  after  his  com- 
mitment become  bound  by  recognizance  with  two  fure- 
ties in  20/.  apiece  before  two  juftices,  not  to  offend  again 
in  like  manner.  And  every  perfon  who  (hall  at  any 
time  take  or  deftroy  any  hares,  with  hare-pipes,  cords, 
or  any  fuch  inftruments  or  other  engines,  (hall  forfeit  for 
every  hare  20  j.   in  like  manner. 

Sect.  4.  Every  perfon  who  (hall  fell,  or  buy  to  fell 
again,  any  hare,  (hall,  on  convidlion  at  the  aflifes  or  fef- 
fions, or  before  two  juftices  out  of  feflions,  forfeit  for 
every  hare  10;,  half  to  the  poor,  and  half  to  him  that 
will  fue. 

Stat.  22  &■  23  Car,  2.  cap.  25.  feet.  6.  If  any  perfon 
Diall  be  found  or  apprehended  fetting  or  ufing  any  fnares, 
hare-pipes,  or  other  like  engines,  and  (hall  be  thereof 
convi£led,  by  confefliion,  or  oath  of  one  witnefs,  before 
one  juftice,  in  one  month  after  the  offence  ;  he  fhall  give 
to  the  party  injured  fuch  damages,  and  in  fuch  time,  as 
the  juftice  (hall  appoint,  and  (hall  pay  down  prefently 
to  the  overfeers  for  the  ufe  of  the  poor,  fuch  fum  not 
exceeding  los.  as  the  juftice  (hall  appoint;  which  if 
he  (hall  not  do,  the  juftice  (hall  commit  him  to  the 
houfe  of  corredlion  not  exceeding  one  month, 

Stat.  9  Jmi.  c.  25.  fi-ci.  3.  If  any  perfon  whatfoever 
(hall  take  or  kill  any  hare  in  the  night-time,  he  (hall  on 
convidion  before  one  juftice,  on  oath  of  one  witnefs, 
forfeit  5  /.  half  to  the  informer,  and  half  to  the  poor, 
by  diftrefs ;  and  for  want  of  diftrefs  to  be  fent  to  the 
houfe  of  correction  for  three  months  for  the  (irft  of- 
fence, and  for  every  other  offence  four  nionths. 
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By  ftat.  9  Geo.  I.  c.  22.  commonly  caiied  the  Blaci 
Aa,  if  any  perfon,  armed  and  difguifed,  fliall  appear 
in  any  warren  or  place  where  hares  are  ufuaily  kept,  or 
unlawfully  rob  any  fuch  warren ;  or  (whether  armed 
and  difguifed  or  not)  ftiail  refcue  any  perfon  in  cuftndy 
for  either  of  the  faid  offences,  or  procure  any  to  join 
with  him  in  any  fuch  unlawful  ad  j  he  (hall  be  guilty  of 
felony  without  benefit  of  clergy. 

Hawks  and  hawking.  Stat.  34  Ed.  3.  c.  22.  Every 
perfon  who  findeth  a  faulcon,  tercelet,  laner  or  lanerer, 
or  other  hawk  that  is  loft,  ftiall  prefently  bring  (he  fame 
to  the  flieriff";  and  the  ftierifi^  (hall  make  proclamation 
in  all  the  good  towns  in  the  county,  that  he  hath  fuch 
an  hawk  in  his  cuftody ;  and  if  he  is  challenged  in  four 
months,  the  owner  (hall  have  him  again,  paying  the 
cofts  :  If  he  is  not  challenged  in  four  months,  the  ftie- 
riff  fliall  have  hrm,  making  gree  to  him  that  took  him, 
if  he  be  a  fimple  man  ;  but  if  he  be  a  gentleman,  and  of 
eftate  to  have  the  hawk,  taking  of  him  reafonable  cofts 
for  the  time  that  he  had  him  in  his  cuftody. 

Stat.  37  Ed.  3.  c.  19.  If  any  man  fteal  any  hawk, 
and  the  fame  carry  away,  not  doing  the  ordinance  afore- 
faid  ;  it  (hall  be  done  of  him  as  of  a  thief,  that  ftealeth 
a  horfe  or  other  thing.  (That  is,  he  fliall  be  guilty  of  fe- 
lony, but  fliall  have  his  clergy.     3  Inji.  98.) 

Stat.  II  Hen.  7.  c.  17.  No  manner  of  perfon,  of 
what  condition  or  degree  he  be,  (hall  take  or  caufe  to  be 
taken,  on  his  own  ground,  or  any  other  man's,  the  eggs 
of  any  faulcon,  gofliawk,  or  laner  out  of  the  neft  ;  on 
pain  (being  convicSed  thereof  before  the  juftices  of  the 
peace)  of  imprifonment  for  a  year  and  a  day,  and  fine  at 
the  King's  will  j  half  to  the  King,  and  half  to  the 
owner  of  the  ground  where  the  eggs  were  taken.  And  no 
man  (hall  bear  any  hawk  of  the  breed  of  England,  called 
a  nyefle,  gofliawk,  taflel,  laner,  laneret,  or  faulcon  ;  on 
pain  of  forfeiting  his  hawk  to  the  King.  And  if  he 
bring  any  of  them  over  fea,  or  out  of  Scotland,  he  fliall 
bring  a  certificate  thereof  from  the  officer  of  the  port,  or 
warden  of  the  march  ;  on  the  like  pain  of  forfeiting  the 
fame  to  the  King.  And  the  perfon  that  bringeth  any 
fuch  hawk  to  the  King,  fliall  have  a  reafonable  reward 
of  the  King,  or  elfe  the  hawk  for  his  labour.  And  no 
man  fliall  take  any  ayre,  faulcon,  gofhawk,  taflel,  laner, 
or  laneret,  in  their  warren,  wood,  or  other  place ;  nor 
purpofely  drive  them  out  of  their  coverts  accuftomed  to 
breed  in,  to  caufe  them  to  go  to  other  coverts  to  breed  ; 
nor  flay  them  for  any  hurt  done  them  :  On  pain  of  ten 
pounds,  half  to  him  that  will  fue  before  the  juftices  of 
the  peace,  and  half  to  the  King. 

Stat.  5  Eliz.  f.  21.  fict.  3.  If  any  perfon  fliall  take 
away  any  hawks  or  their  eggs,  by  any  means  unlawfully, 
out  of  the  woods  or  ground  of  any  perfon ;  and  be 
thereof  convifled  at  the  aflizes  or  feflions,  on  indiftment, 
bill,  or  information,  at  the  fuit  of  the  King,  or  of  the 
party  ;  he  fliall  be  imprifoned  three  months,  and  fliall  pay 
treble  damages ;  and  after  the  three  months  expired,  (hall 
find  fureties  for  his  good  abearing  for  feven  years,  or  re- 
main in  prifon  till  he  doth. 

Stat.  23  Eliz.  c.  10.  If  any  manner  of  perfon  fliall 
hawk  in  another  man's  corn  after  it  is  eared,  and  before 
it  is  fliocked  ;  and  be  convifted  at  the  a(rifes,  feflions,  or 
leet ;  he  fliall  forfeit  40  j.  to  the  owner:  And  if  not 
paid  in  ten  days,  he  (hall  be  imprifoned  for  a  month. 

Partridges  and pheafants.  Stat.  11  Hen.  7.  c.  17.  it  is 
enadted.  That  no  perfon,  of  what  condition  he  be,  fliall 
take  or  caufe  to  be  taken,  any  pheafants  or  partidges  by 
nets,  fnares  or  other  engines,  out  of  his  own  warren, 
upon  the  freehold  of  any  other  perfon,  without  the  fpe- 
cial  licence  of  the  owner  or  pofleflioner  of  the  fame  ;  on 
pain  of  10/.  half  to  him  that  fliall  fue,  and  half  to  the 
owner  or  pofleflioner  of  the  ground  where  they  (hall  be 
taken. 

Stat.  23  Eliz.  c.  10.  If  any  perfon,  of  what  eftate, 
degree  or  condition  foever,  (hall  take,  kill  or  deftroy 
any  pheafants  or  partridges  in  the  night-time  j  and  be 
thereof  convided  at  the  aflizes,  feflions  or  leet ;  he  (hall 
forfeit  for  every  pheafant  20s.  and  for  every  partridge  los. 
half  to  him  that  fliall  fue,  and  half  to  the  lord  of  the 
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manor,  tinlefs  fuch  lord  fhall  liccnfe  or  procure  tlif  faiO 
taking  or  killing,  in  which  cafe  the  faid  half  fluU  go 
to  the  poor,  to  be  recovered  by  any  one  of  the  church- 
wardens ;  and  if  not  ^z^d  in  lodajs  after  conviaion, 
he  (hall  be  itnprifoned  for  one  manth.  And  moreover, 
befides  fuch  forfeiture  and  imprifonment,  he  (h-.iU  give 
bond  to  fome  judice  of  the  peace,  with  good  furctics  not 
to  ofFend   again  in  like   manner  for  the   fpace  of  two 

Stat.  I  y^c.  I.  IT.  27.  A?-  2.  Every  perfon  who  (hall 
(hoot  at,  kill  or  deftioy  any  pheafant  or  partridge,  with 
any  gun  or  bow  ;  or  fliall  take,  kill  or  deftroy  them 
withletting-dogs  and  nets,  or  with  any  manner  of  nets, 
fnares,  engines  or  inftruments  whatfoever ;  or  (hall  take 
their  eges  out  of  the  nefl,  or  fpoil  them  in  the  neit  ; 
(hall,  on  convidion  before  two  juftices,  by  confeffion,  or 
oath  of  two  witnefTes,  be  committed  to  gaol  for  3  months, 
unlefs  he  pay  upon  conviction  to  the  churchwaidens  for 
the  ufe  of  the  poor  20/.  for  every  pheafant,  partridge, 
or  egg;  or  after  one  month  after  his  commitment,  be- 
Come°bound  by  recognizance  with  two  fureties,  befoie 
two  juftices,  in  20/.  each,  not  to  ofFend  again  in  like 
manner.  The  recognizance  to  be  returned  to  the  next 
fefTions. 

Seif.  4.  Every  perfon  who  (hall  fell,  or  buy  to  fell 
a'^-ain,  any  partridge  or  pheafant  (except  they  be  reared 
and  brought  up  in  houfcs,  or  brought  from  beyond  fea,) 
(hall  on  conviaion  at  the  affizes  or  fefTions,  forfeit  for 

ery  partridge  lOJ.  and  for  every  pheafant  205.  half  to 
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or  any  heath- fowl,  commonly  called  black-game,  be- 
tween t!.c  firft  djy  of  'January  and  the  20th  day  of  Augujl 
in  any  year  ;  or  any  gioufe,  commonly  called  red  game, 
between  the  fitft  day  of  December  and  the  25th  day  of 
'July  in  any  year. 

2.  Piuvid;.d  always,  that  nothing  in  this  ai3:  (hall  ex- 
tend to  any  pheafant  which  (hall  be  taken  in  the  feafon 
allowed  by  this  adt,  and  kept  in  a  mew  or  breeding 
place. 

3.  Piovided  alfo,  that  nothing  in  this  aifl  contained 
fliall  extend,  or  be  conftrued  to  extend  to  that  part  of 
Great  Britain  called  Scotland. 

4.  And  be  it  fi.rther  enabled  by  the  authority  afo^e- 
faid.  That  if  any  perfon  or  perfons  (hall  tranfgrefs  this 
Z&.  in  any  of  the  aforefaid  cafes,  and  (hall  be  lawfully 
convi(3ed  thereof  by  the  oath  of  one  or  more  credible 
witnefs  or  witne(reb ;  every  fuch  perfon  (hall,  for  every 
partridge,  pheafant,  heath  fuwl,  or  groufe,  fo  taken, 
killed,  deftroyed,  carried,  fold,  bought,  or  found  in  his, 
her  or  their  pofTefTion  >  r  ufe,  contiary  to  the  true  intent 
and  meaning  of  this  a£l,  forfeit  and  pay  the  fum  of  five 
pounds  to  the  perfon  or  perfons  who  (hall  inform  or  fue 
for  the  fame;  and  it  (hall  and  may  be  lawful  to  and  for 
any  perfoii  or  perfons  to  fue  and  profecute  for,  and  re- 
cover the  faid  penalty  of  five  pounds,  with  full  cofts  of 
fuit,  by  aftion  of  debt,  biil,  plainr  or  information,  in 
any  of  his  Majefty's  courts  of  record  at  IVeJhmnJier  \  and 
in  fuch  adion  or  fuit,  no  efToin,  wager  of  law,  or  more 
than  one  imparlance,  fhall  be  allowed. 

Pigeons.  A  lord  of  a  manor  may  build  a  dove-cot 
upon  his  own  land,  parcel  of  the  manor  ;  but  a  tenant  of 
a  manor  cannot  do  it  without  the  lord's  licence.  3  Salk, 
248.  But  any  freeholder  may  build  a  dove-cot  on  his 
own  ground.  Cro.  El.  548.  Cro.  Jac.  382.  And  it 
hath  been  adjudged,  that  erefting  of  a  dove-houfe  is  not 
a  common  nufance,  nor  prefentable  in  the  leet,  Cro. 
J  a.  490,  49  r. 

Stat.  I  'Jac.  I.  c.  27.  Every  perfon  who  (hall  (hoot  at, 
kill  or  deftroy  any  houfe-dove  or  pigeon  with  a 'y  gun  or 
bow  ;  or  (hall  take,  kill  or  deftroy  the  fame  with  fetting- 
dogs  and  nets,  or  with  any  manner  of  nets,  fnares,  en- 
gines, or  inftruments  whatfoever  ;  (hall,  on  convidtion 
before  two  juftices,  by  confeffion,  or  oath  of  two  wit- 
ne(res,  be  committed  to  gaol  three  months,  unlefs  he  pay 
to  the  churchwardens  for  the  ufe  of  the  poor,  20 f.  or, 
after  one  month  after  his  commitment,  become  bound 
by  recognizance  with  two  fureties,  before  two  juftices,  ia 
2c/.  a-piece,  not  to  ofFend  again  in  like  manner}  the  re- 
cognizance to  be  returned  to  the  next  feffions. 

But  if  the  pigeons  come  upon  my  land,  and  I  kill 
them,  the  owner  liath  no  remedy  againft  me  ;  tho'  I  may 
be  liable  to  the  ftatutes  which  make  it  penal  to  deftroy 
them.     Cro.  Ja.  492. 

Doves  in  a  dove-houfe,  young  and  old,  (hall  go  to  the 
heir,  and  not  to  the  executor,      x  /«/?.  8. 

Stat.  2  Geo.  3.  c.  29.  feet.  I.  If  any  perfon  or  perfons 
(hall  (lioot  at,  with  an  intent,  or  (hall  by  any  means 
whatever  kill  or  take,  with  a  wilful  intent  to  deftroy, 
any  houfe-dove  or  pigeon,  and  (hall  be  thereof  convifled 
by  the  confefHon  of  the  party  ofFending,  or  the  oath  of  one 
or  more  credible  witnefs  cr  witnefTes,  before  one  or  more 
juftice  or  juftices  of  the  peace  of  the  county,  city,  town 
corporate,  divifion,  riding,  or  place  (which  oath  fuch  ju(i 
tice  or  juftices  are  hereby  authorized  to  adminifter)  where- 
in any  fuch  ofFence  or  cfFences  (hall  be  committed,  or 
the  party  or  parties  ofFending  (hall  be  apprehended  ;  every 
perfon  fo  ofFending,  and  who  (hall  be  convi<3ed  as  afore- 
faid of  any  fuch  ofFence,  (hall,  for  every  fuch  ofFence 
forfeit  and  pay  the  fum  of  twenty  (hillings,  to  the  perfon 
or   perfons   who  (hall   infoim   againft,  and   profecute  to 


him  that  will  fue,  and  half  to  the  poor. 

Stat  7  Jac.  I.  c.  1 1.  fe£i.  2.  Every  perfon  whatfoever, 
who  (halfhawk  at,  deftroy  or  kill,  any  pheafant  or  par- 
tridge, with  any  kind  of  hawk  or  dog,  by  colour  of 
hawking,  between  the  firft  of  July  and  the  laft  o'i  Augujl, 
(hall,  on  conviftion  before  two  juftices,  by  confeffion  or 
oath  of  two  witneflTes,  in  fix  months  after  the  ofFence,  be 
committed  to  gaol  for  one  month,  unlefs  he  pay  upon 
conviaion  to  the  churchwardens  or  overfeers  for  the  ufe 
of  the  poor,  40 i.  for  every  fuch  hawking  at  any  pheafant 
or  partridge,  and  ^05.  for  every  fuch  pheafant  or  partridge 
-which  he,  his  hawk  or  dog  (hall  take  or  kill. 

^«£l.  7.  Every  free  warrener,  lord  of  a  manor,  or 
freeholder  feifed  in  his  own  or  his  wife's  right,  of  40/. 
a  year  eftate  of  inheritance,  or  lives  eftate  of  80  /.  or 
worth  in  goods  400/.  may  take  pheafants  and  partridges 
(in  the  day-time  only)  in  his  own  free  warren,  manor 
or  freehold,  betwixt  Michaelmas  and  Chrijlmas  yearly. 
Sefi.  8.    Every  perfon,  who  (hall  take,  kill  or  deftroy 

any  pheafant  or  partridge,  with  fetting-dogs  and  nets,  or 

otherwife  with  any  manner  of  nets,  fnares  or  engines, 

(hall,  on  conviaion  before  two  juftices,  by  confeffion,  or 

oath  of  one  witnefs,    be  committed   to  gaol    for  three 

months,  unlefs  he  forthwith  pay  to  the  churchwardens  or 

overfeers  20 s.   for  every  pheafant  or  partridge;  and  fur- 
ther to  become  bound  by  recognizance  of  20/.  before  one 

juftice,  that  he  fliall  not  thereafter  kill  or  deftroy  any 

pheafant  or  partridge.     The  recognizance  to  be  filed  at 

the  next  feffions.  n.  „      , 

Stat.  9  ^rin.  c.  25.  If  any  perfon  whatfoever  (hall  take 

or  kill  any  pheafant  or  partridge  in  the  night-time,  he 

(hall,  on  conviaion   before  one  juftice,  on  oath  of  one 

witnefs,  forfeit  5/.  half  to  the  informer,  and  half  to  the 

poor,  by  diftrefs  :  for  want  of  diftrefs,  to  be  fent  to  the 

houfe  of  correaion  for  three  months  for  the  firft  ofFence, 

and  for  every  other  ofFence  four  months. 

Stat.  2  Geo.  3.  c.  19.   For  the  better  prefervation  of  the 

game  in  this  kingdom,  may  it  pleafe  your  moft  Excellent 

JVIajefty,  that  it  may  be  enaaed ;  and  be  it  enaded  by 

the  Kino's  moft  Excellent  Majefty,  and  by  and  with  the 

advice  and  confent  of  the  Lords  Spiritual  and  Temporal,  ..„-,         -   rr    ,  ^    ■         r 

and  Commons    in  this  prefcnt  parliament  afl'embled,  and     conviaion,  any  fuch  ofFender  or  ofFenders ;  and   in  cafe 

by  the  authorit'y  of  the  fame,  that  no  perfon  or  perfons,     the  money   fo  forfeited  (hall  not  be  forthwith   paid   on 

after  the  firft  day  of  June  1762,  (hall,  upon  any  pretence     every  fuch  conviaion,  it  fhall  and   may  be  lawful  for 
whatfoever,  take,  kill,  deftroy,  carry,  fell,  buy,  or  have     fuch  juftice  or  juft.res   to  crmmit  any  fuch  ofFender  or 


in  his,  her  or  their  pofl'eflion,  or  ufe  any  partridge,  be- 
tween the  1 2th  day  of  February  and  the  firft  day  of 
September  in  any  year;  or  any  pheafant  between  the  firft 
day  of  February  and  the  firft  day  of  OClober  in  any  year  ; 


ofFenders,  who  (hall  be  fo  conviaed  as  aforefai !,  to  the 
common  gaol  of  the  county,  or  place  where  the  party  i* 
conviaed  or  apprehended,  there  to  remain  and  be  kept 
to  hard  labour  for  any  time  not  exceeding  three  calendar 

months, 
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months,  nor  leCs  than  one  calendar  month,  as  any  fuch 
juftice  or  juitices  (hail  order,  unlefs  the  money  forfeited 
be  fooner  paid. 

Sect.  2.  Provided  alwSy?,  and  it  is  hereby  alfo  enadled. 
That  nothing  in  this  a<3  contained  (ball  be  conltrued, 
deemed,  or  taken,  to  hinder  any  owner  of  a  dove-cote, 
pigeon-houfe,  pigeon- chamber,  or  any  other  place,  built 
up  or  erected,  or  to  be  built  up  or  ere(3ed,  for  the  pre- 
fervation  or  breeding  of  pigeons,  from  taking,  killing  or 
dcftroying,  by  himfcif,  or  any  other  perfon  by  him  ap- 
pointed or  authorized  for  that  purpofe,  ail  or  any  houfe- 
doves,  or  pigeons,  which  (hall  at  any  time  be  taken  in 
the  proper  dove-cote,  pigeon-houfe,  pigeon- chamber,  or 
any  other  place,  as  aforefaid,  for  the  prefervation  or 
breeding  of  pigeons  of  any  owner  of  fuch  dove-cote, 
pigeon-houfe,  pigeon-chamber,  or  other  place. 

Sect.  3.  Provided  further,  and  it  is  hereby  alfo  enafted. 
That  no  perfon  who  (hall  be  convi<3cd  of  any  offence 
againft  thisad^,  (hall  be  liable  to  be  convifted  for  any  fuch  of- 
fence under  any  former  or  other  a<Sl ;  and  that  no  perfon 
(ball  be  profecuted  for  any  oiFence  againft  this  aft,  unlefs  the 
profecution  for  the  fame  (hall  be  commenced  and  carried  on 
with  effe£l  within  the  fpace  of  two  calendar  months  af- 
ter every  fuch  offence  (hall  be  committed  ;  and  that 
where  any  perfon  (hall  fuffer  imprifonment  for  default 
of  payment  of  any  penalty  impofed  under  this  afl,  fuch 
perfon  (hall  not  be  liable  afterwards.to  pay  fuch  penalty. 

Swans.  Stat.  22  Ed.  4.  c.  4.  No  perfon  (other  than 
the  King's  fon)  unlefs  he  have  lands  of  freehold  to  tr.e 
value  of  five  marks  a  year,  (hall  have  any  mark  or  game 
of  fwans ;  on  pain  of  forfeiting  the  fwans,  half  to  the 
King,  and  half  to  any  perfon  (fo  qualified)  who  (hall 
feize  the  fame. 

Stat.  II  Hen.  7.  c.  17.  No  perfon  (hall  take  or  caufe 
to  be  taken,  on  his  own  ground,  or  any  other  man's, 
the  eggs  of  any  fwan  ;  on  pain  (on  conviftion  before  the 
juftices  of  the  peace)  of  imprifonment  for  a  year  and  a 
day,  and  (lie  at  the  Kmg's  will,  half  to  the  King,  and 
half  to  the  owner  of  the  fwans. 

Stat.  I  yac.  I.  c.  27.  feet.  2.  Every  perfon  who 
(hall  take  the  eggs  of  any  fwans  out  of  the  ne(f,  or  wil- 
fully fpoil  them  m  the  neft  ;  and  (hall  be  convifted  there- 
of before  two  juftices,  by  confefTion,  or  oath  of  two 
witne(res  ;  (hall  be  committed  to  gaol  three  months,  un- 
lefs he  pay  to  the  churchwardens  for  the  uft'  of  the  poor 
20  r.  for  every  egg  ;  or,  after  one  month  of  his  commit- 
ment, become  bound  by  recognizance  with  two  fureties 
in  20/.  apiece,  before  two  juftices,  never  to  offend  again 
in  like  manner :  Which  recognizance  fhall  be  returned 
to  the  next  feifions. 

It  is  felony  to  take  any  fwans  that  be  lawfully  mark- 
ed, tho'  they  be  at  large,  and  to  take  fwans  unmarked  ; 
if  they  be  domeftical  or  tame,  that  is,  kept  in  a  mote, 
or  in  a  pond  near  to  a  dwelling-houfe,  to  (teal  fuch  is 
aHb  felony.     Dalt.  f.  156. 

So  it  feemeth  of  fwans  unmarked,  fo  long  as  they 
keep  within  a  man's  manor,  or  within  his  private 
rivers ;  or  if  they  happen  to  efcape  from  thence,  and  be 
purfued  and  taken,  and  brought  in  again.  But  if  fwans 
that  are  unmarked  (hall  be  abroad,  and  (hall  attp.in  to 
their  natural  liberty,  then  the  property  of  them  is  loft  ; 
and  fo  long,  felony  cannot  be  committed  by  taking  them. 
And  yet  fuch  fwans  unmarked  and  wild  fwans  the  King's 
(rfEcers  may  feize  (being  abroad)  for  the  King's  ufe,  by 
his  prerogative.  Alfo  the  King  may  grant  them,  and  by 
confequence  another  may  prefcribe  to  have  them,  within 
a  certain  precinft  or  place.     Dalt.  c.  156.     7  Co.  17. 

TVater  fowl  and  wild  fowl.  Stat.  25  Hen.  8.  c.  11. 
fe6l.  2,  3.  No  perfon,  between  the  laft  day  of  May  and 
the  laft  day  of  Augufl  yearly,  (hall  take,  or  caufe  to  be 
taken,  any  wild  ducks,  mallards,  widgeons,  teals,  or  wild 
geefe,  wi^h  nets  or  other  engines,  on  pain  of  a  year's  im- 
prifonment, and  to  forfeit  for  every  fowl  fo  taken  4  d. 
half  to  the  King,  and  half  to  him  that  will  fue  by  aflion 
of  debt :  Alfo  the  juftices  of  the  peace  may  inquire  of, 
bear  and  determine  the  fame,  as  in  cafes  of  trefpafs. 

Sect.  4.  But  any  gentleman,  or  any  other  that  may 
difpend   40  s.  a  year  freehold,  may  hunt  and  take  fuch 

Vol.  II.  N».  82. 
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wild  fowl  with  their  fpaniels  only,  without  ufing  a  net 
or  other  engine,  except  the  long  bow. 

Se6i.  5.  No  perfon  from  March  1.  xofune  30.  yearly, 
(hall  take  or  defiroy  the  eggs  of  any  mallard,  teal  or  other 
water  fowl,  on  pain  of  a  year's  imprifonment,  and  of 
forfeiting  for  every  egg  one  penny,  half  to  tiie  King, 
and  half  to  him  that  will  fue  by  adion  of  debt ;  or  the! 
juftices  of  the  peace  may  determine  the  fame  as  in  cafes 
of  trefpafs. 

No  manner  of  perfon,  from  the  firft  day  of  March 
to  the  laft  day  of  June  yearly,  (hall,  by  day  Qi 
night  take  or  deftroy  any  eggs  of  any  kind  of  wild 
fowl,  from  or  in  any  neft  or  place,  where  they  (hall 
chance  to  be  laid  by  any  kind  of  the  fame  wild  fowl  j  on 
pain  of  imprifonment  for  a  year,  and  to  forfeit  for  every 
egg  of  a  buftard  20  d.  of  a  bittour  or  (hovelard  8  d.  and 
of  other  wild  fowl  (except  crows,  ravers,  bofcards  or 
other  fowls  ufed  to  be  eaten)  i  d.  half  to  the  King,  and 
half  to  him  that  will  fue  by  adion  of  debt  :  Alfo  the 
juftices  of  the  peace  may  deiermine  the  fame,  as  in  cafes 
of  trefpafs.     ib, 

Stat,  r  Jac.  i.  c.  27./  2.  Every  perfon  who  (hall  (hoot 
at,  kill,  or  deftroy  with  any  gun  or  bow,  any  mallard, 
duck,  teal  or  widgeon,  and  the  fame  be  proved  by 
confeffion,  or  oath  of  two  witneffes,  before  two  juftices, 
(hall  be  committed  to  gaol  for  three  months,  unlefs  he 
pay  to  the  churchwardens  for  the  ufe  of  the  poor  20  s. 
or  after  one  month  after  commitment  become  bound  by 
recognizance  with  two  fureties,  before  two  juftices,  in 
20  /.  each,  not  to  offend  again  in  like  manner  :  Which 
recognizance  (hall  be  returned  to  the  next  feflions. 

Stat.  9  Ann.  cap.  25.  fe£t.  4.  reciting.  That  whereas 
very  great  numbers  of  wild  fowl  of  feveral  kinds  ars 
deftroyed  by  the  pernicious  pta£tice  of  driving  and  ta- 
king them  with  bayes,  tunnels,  and  orhei  nets,  in  the 
fens,  lakes,  and  broad  wafers,  where  fowl  refort  ift  the 
moulting  time;  and  that  at  the  fcafon  of  the  year  wheh 
the  fowl  are  fick  and  rhoulting  their  feathers,  and  the 
flefli  unfavoury  and  unwholefome,  to  the  prejudice  of 
thofe  who  buy  them,  and  to  the  great  damage  and  de- 
cay of  the  breed  of  wild  fowl ;  it  is  therefore  enabled. 
That  if  any  perfon  or  perfons  whatfoever,  [between  June 
r.  and  OSiob.  i.  yearly,  10  Geo.  2.  c.  32.J  (hall  bjr 
bayes,  tunnels,  or  other  nets,  drive  and  take  any  wild 
duck,  teal,  widgeon,  or  any  other  fowl,  commonly  re» 
puted  water  fowl,  in  any  of  the  fens,  lakes,  broad  vra* 
ters,  or  other  places  of  refort  for  wild  fowl  in  the  mrnili 
ting  feafon,  fuch  perfon  or  perfons  who  (ball  fo  offendj 
and  thereof  fhall  be  convifted  befo;-e  any  one  or  more  of 
her  Majefty's  juftices  of  the  peace  for  the  county  where 
fuch  offence  (hall  be  committed  by  oath  of  one  or  more 
credible  witneffes,  (hall,  for  every  wild  duck,  teal,  or 
other  water  fowl  fo  taken  as  aforefaid,  forfeit  and  paj^ 
the  fum  of  live  (hillings ;  one  moiety  thereof  to  be  paid 
to  the  informer,  and  the  other  moiety  to  the  poor  of  the 
parifh  where  fuch  offence  (hall  be  committed  ;  the  fame 
to  levied  by  diftrefs  and  fale  of  the  offender's  goods,  by 
warrant  under  the  hand  and  feal  of  the  juftice  and  ju(^ 
tices  of  the  peace  before  whom  the  offender  (hall  be  con- 
vifted,  rendring  the  overplus,  (if  any  be)  above  the  pe- 
nalty and  charge  of  the  diftrefs,  and  for  want  of  diftrefs 
the  offender  (ball  be  committed  to  the  houfe  of  correc- 
tion, for  any  time  not  exceeding  one  month,  nor  lefs 
than  fourteen  days,  there  to  be  whipped,  and  kept  to 
hard  labour ;  and  the  juftice  or  juftices  of  the  peace, 
before  whom  fuch  perfon  or  perfons  fo  offending  (hall 
be  convifted,  (ball  order  fuch  hayes,  nets,  or  tunnels, 
that  were  ufed  in  driving  and  taking  the  faid  wild  fcrwl, 
as  aforefaid,  to  be  feifed  and  immediately  deftroyed  in 
the  prefence  of  fuch  juftice  or  juftices. 

dPantiug.  It  feems  that  by  the  Common  law,  the 
playing  at  cards,  dice,  l^c.  when  pradifed  innocently 
and  33  a  recreation,  the  better  to  fit  a  perfon  /or  bufmefs, 
is  not  at  all  unlawful,  nor  punilhable  as  any  offence 
whatfoever.      2  Vent.  175,     5  Mod.  13.      i  Salk.  100, 

Alfo   it   is   agreed,  that  a  perfon  who  wins  money  at 

gaming,  may  maintain  a  fpecial  indebitatus  ajfumpfit  for  it  j 

for  the  contraft  is  not  unlawful  in  itfelf,  and  the  winner's 
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Venturing  his  money  is  a  fufficient  confideration  to  in- 
title  him  to  the  aaion.  3  Lev.  118.  6  Mod.  128. 
5  Mod.  13.     1  Vent.  175. 

But  it  leems  to  be  the  better  opinion,  that  a  general 
indebitatus  affumpfit  will  not  lie  for  money  won  at  play, 
for  the  contraa  is  executory,  and  but  a  wager,  wiiich  is 
but  a  collateral  promife  ;  and  this  adtion  will  lie  in  no 
cafe  but  where  debt  will  lie,  which  muft  be  on  a  contradl 
executed,  fuch  as  labour  done,  or  fomc  other  meritorious 
caufe.  6  Mod.  128.  Lutw.  180.  5  Mad.  13.  and 
Carth.  338.  S.  P.  where  it  is  faid,  that  the  chief  reafon 
of  this  opinion  was,  becaufc  the  court  would  not  coun- 
tenance gaming,  by  giving  fuch  an  eafy  remedy  for  mo- 
ney won  at  play;  and  fee  3  Z.?w.  118.  and  2  Fent.  175. 

But  an  indebitatus  ajfumpfit  lies  againft  him  who  holds 
the  wager,  becaufe  it  is  a  promife  in  law  to  deliver  it)  if 
won.  5  Mod.  13.  If  upon  a  wager  the  money  is  de- 
pofited  in  the  hands  of  a  third  perfon,  and  the  determi- 
nation left  to  two,  and  one  of  them  refufes  to  deter- 
mine the  matter,  no  aftion  lies  on  fuch  a  wager  till  the 
adjudication,  and  the  party  may  juflify  the  detainer ;  but 
if  it  happened  that  the  wager  became  impoffible  to  be  de- 
termined, as  if  the  judges  died,  or  the  time  were  paft, 
then  the  wager  diflblves,  and  each  party  (hall  have  his 
money  again.     2  Bac.  Abr.  620. 

And  altho'  gaming,  in  the  manner  as  has  been  faid, 
may  be  lawful,  yet  if  a  perfon  be  guilty  of  cheating,  as 
by  playing  with  falfe  cards,  dice,  t^c.  he  may  be  indifled 
for  it  at  Common  law,  and  fined  and  imprifoned  accor- 
ding to  the  circumftances  of  the  cafe  and  heinoufnefs  of 
the  offence.     2  Bac.  Abr.  620. 

Alfo  all  common  gaming- houfes  are  nufances  in  the 
eye  of  the  law,  not  only  becaufe  they  are  great  tempta- 
tions to  idlenefs,  but  alfo  becaufe  they  are  apt  to  draw 
together  great  numbers  of  diforderly  perfons,  which  can- 
not but  be  very  inconvenient  to  the  neighbourhood.  1 
Hawk.  B.C.  198. 

Alfo  from  the  deftruflive  and  pernicious  confequences 
which  muft  necefiarily  attend  exceffive  gaming,  both  the 
courts  of  law  and  equity  have  ftiewn  their  abhorrence  of 
it.  Hence  in  a  cafe  where  A.  came  to  the  houfe  of  B. 
and  won  of  him  900/.  which  he  carried  away,  and  af- 
terwards won  1500/.  more,  which  he  had  in  his  pof- 
fefTion,  which  B.  and  his  fervant  took  from  him  by  vi- 
olence, and  A.  having  brought  an  adtion  of  trefpafs,  the 
court  of  Chancery  granted  an  injundlion.  1  Vern.  489. 
Sir  Bazil  Firebraje  v.  Bret,  z  Fern.  71.  S.C.  where 
the  caufe  came  to  a  hearing,  and  the  defendant  finding, 
that  the  court  inclined  fo  ilrongly  againft  him,  fubmitted 
to  a  propofition  made  by  the  counfel,  which  was  after- 
terwards  decreed  as  by  confent  5  and  on  this  occafion  the 
Lord  Chancellor  cited  the  cafe  of  Sir  Cecil  Bijhop,  and 
Sir  Thomas  Staples,  that  came  before  the  Lord  Chief 
Juftice  Hale  in  the  King's  Bench,  upon  a  wager  won  at 
a  horfe-race,  where  Lord  Hale  declared,  he  would  give 
the  defendant  leave  to  imparl  from  time  to  time. 

So  where  one  apprentice  loft  to  another  100/.  at  two 
fittings  at  whift,  50/.  of  which  was  paid  in  ready  money ; 
and  for  the  other  50/.  he  gave  his  bond  of  100/.  penalty, 
and  on  a  bill  to  be  relieved  againft  it,  the  court  of 
Chancery  decreed  the  bond  to  be  delivered  up  and  can- 
celled, although  the  defendant  infifted  by  his  anfwer,  that 
he  was  unwilling,  and  declined  playing  for  fo  much, 
and  that  he  was  prefled  to  it  by  the  plaintiff.  2  Vern. 
291. 

1.  Statutes  concerning  gaming,  and  cafes  determined  upon 
them, 

2.  Anions  and  pleadings. 

I,  Statutes  concerning  gaming,  and  cafes  determined  upon 
them, 

Stat.  33  Hen.  8.  c.  9.  feif.  i  r.  No  perfon  (hall  for 
his  gain,  lucre,  or  living,  keep  any  common  houfe,  alley, 
or  place  of  bowling,  coyting,  cloyfh-cayls,  half  bowl, 
tennis,  dicing- table  or  carding,  or  any  unlawful  game, 
on  pain  of  forty  (hillings  a  day. — But  it  was  refolved  upon 
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this  claufe,  in  the  third  year  of  Jac.  i,  that  if  the  guefti 
in  an  inn  or  tavern,  call  for  a  pair  of  dice  or  tables, 
and  for  their  recreation  play  with  them,  f.r  If  any  neigh- 
bouis  play  at  bowls  for  their  recreation,  or  the  like, 
thefe  are  not  within  this  ftatute  ;  for  alti  o'  the  games  be 
ufed  in  any  inn,  or  tavern,  or  other  houfe,  yet  if  the 
houfe  be  not  kept  for  gaming,  lucre  or  gain,  but  they 
play  only  for  recreation,  and  for  no  gain  to  the  owner  of 
the  houfe,  this  is  not  within  the  ftatute,  nor  is  fuch 
perfon  that  plays  in  fuch  houfe  that  is  not  kept  for 
lucre  or  gain  within  the  penalty  of  that  law.  Dalt, 
cap,  46. 

Se^.  12.  Every  perfon  ufing  and  haunting  any  the  faid 
houfes,  and  there  playing,  (hall  forfeit  fix  ftiillings  and 
eightpence. 

SeSf.  14.  And  all  and  every  juftice  of  the  peace,  mayor, 
flieriffs,  and  other  head  ofEcers,  may  enter  all  fuch  houfes 
and  places,  where  fuch  games  (hall  be  fufpedled  to  be  ' 
holden  ;  and  as  well  the  keepers  of  the  fame,  as  alfo  the 
perfons  there  reforting  and  playing,  may  take,  arreft  and 
imprifon,  and  keep  in  prifon,  until  the  faid  keepers  have 
found  fureties  to  the  King's  ufe,  to  be  bound  by  recogni- 
zance or  otherwife,  no  longer  to  ufe,  keep  or  occupy 
any  fuch  houfe,  play,  game,  alley  or  place ;  and  alfo 
that  the  perfons  there  fo  found,  be  in  like  cafe  bound 
themfelves,  or  with  fureties,  no  more  to  play,  haunt, 
or  exercife  from  thenceforth,  in,  at  or  to  any  of  the 
faid  places,  or  at  any  of  the  faid  games. 

Se<^.  15.  And  the  mayors,  {heriffs,  bailiffs,  con(hbIes, 
and  other  head  officers,  within  every  city,  borough  or 
town,  (hall  make  due  fearch  weekly,  or  at  the  furiheft 
once  a  month,  in  all  places  where  any  fuch  houfes  or 
places  (hall  be  fufpefled  to  be  kept;  and  if  they  (hall  not 
make  fuch  fearch  at  the  fartheft  once  a  month,  if  the 
cafe  fo  require,  every  fuch  perfon  offending  (hall  forfeit 
forty  (hillings  for  each  month. 

Se£}.  16.  No  manner  of  artificer,  handicraftfman, 
hufbandman,  apprentice,  labourer,  fervant  at  hufbandry, 
journeyman  or  fervant  of  artificer,  mariners,  fifhermen,. 
watermen,  or  any  ferving  man,  (hall  play  at  the  tables, 
tennis,  dice,  cards,  bowls,  clafh-coyting,  logating,  or 
any  other  unlawful  game,  out  of  Cbri/lmas ;  on  pain  of 
twenty  (hillings ;  and  in  Chrijlmas  to  play  at  the  faid 
games  only  in  their  mafter's  houfes,  or  in  their  matter's 
prefence;  and  alfo  no  perfon  (hall  at  any  time  play  at 
bowls  in  open  places  out  of  his  garden  or  orchard,  on 
pain  of  fix  (hillings  and  eightpence. 

Se£l.  18.  And  where  any  the  forfeitures  above-men- 
tioned (hall  be  found  within  the  precinfts  of  any  leet,  the 
lord  (hall  have  one  half,  and  the  other  (hall  be  to  him 
that  (hall  fue  in  any  of  the  King's  courts,  and  elfewhere 
they  (hall  be  half  to  the  King,  and  half  to  him  that  (hall 
fue  in  like  manner. 

Se£i.  22.  But  any  mafter  may  licenfe  his  fervant  to 
play  at  cards,  dice,  or  tables  with  himfelf,  or  with  any 
other  gentleman  openly  in  his  houfe,  or  in  his  prefence. 

Stat.  31  Eliz.  c.  5.  feSi.  7.  All  fuits  to  be  purfued 
upon  any  ftatute  [that  is,  any  ftatute  then  in  force]  for 
ufing  any  unlawful  game,  (hall  be  fued  and  profecuted, 
or  otherwife  heard  and  determined,  in  the  general  quarter 
feifions  or  afTizes  of  the  county  where  the  offence  (hall  be 
committed,  or  in  the  leet  within  which  it  (hall  happen, 
and  not  in  any  wife  out  of  the  county. 

By  flat.  16  Car.  2.  c.  7.  feii.  2.  it  is  enafled,  "  That 
if  any  perfon  or  perfons  of  any  degree  or  quality  what- 
foever,  at  any  time  or  times  do  or  (hall,  by  any  fraud, 
(hift,  cofenage,  circumvention,  deceit,  or  unlawful  de- 
vice, or  ill  practice  whatfoever,  in  playing  at  or  with 
cards,  dice,  tables,  tennis,  bowls,  kittles,  (hovelboard, 
or  in  or  by  cock-fighting,  horfe-races,  dog-matches  or 
foot-races,  or  other  paftimes,  game  or  games  whatfoever, 
or  in  or  by  bearing  a  (hare  or  part  in  the  ftakes,  wager, 
adventures,  or  in  or  by  betting  on  the  fides  or  hands  of 
fuch  as  do  or  (hall  play,  a(3,  ride,  or  run  as  aforefaid, 
win,  obtain  or  acquire  to  him  or  themfelve?,  or  to  any 
other  or  others,  any  fum  or  fums  of  money,  or  other 
valuable  thing  or  things  whatfoever;  that  then  every  per- 
fon and  perfons  fo  offending  as  aforefaid,  (liall  ipfo  fa£f» 
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forfeit  and  lofe  treble  the  fum  or  value  of  money,  or 
other  thing  or  things  fo  won,  gained,  obtained  or  ac- 
quired; tlie  one  moiety  thereof  to  ou'  Sovereign  Lord  the 
King,  his  heirs  and  fucceffors,  and  the  other  moiety 
thereof  unto  the  perfon  or  perfons  grieved,  or  who  (hall 
lofe  tlie  money  or  other  thing  or  things  fo  gained  ;  fo  as 
every  fuch  lofer  and  perfon  grieved  in  that  behalf  do,  or 
(hall  profecutc  and  fue  for  the  fame  within  (nc  calendar 
months  next  after  fuch  play  ;  and  in  default  of  fuch  pro- 
fecution,  the  fame  other  moietv  to  fuch  perfon  or  perfons 
as  fljall  or  will  profecuie  or  fue  for  the  fame,  within  one 
year  next  after  the  faid  fix  months  expired  ;  and  that  the 
(aid  forfeitures  (hall  and  may  be  fued  for  or  recovered  by 
a£lion  of  debt,  bill,  plaint  or  information,  in  any  of  his 
Majefty's  courts  at  IVeJlmhiJler^  wherein  no  e(roin,  pro- 
te<Slion  ur  wager  of  law  (liall  be  allowed;  and  that  all  and 
every  fuch  plaiiiti(F  or  plainti(Fs,  informer  or  informers, 
(hall,  in  every  fuch  fuit  and  prolecution,  have  and  recover 
his  and  their  treble  cofts  againft  the  perfon  offending  and 
forfeiting  as  aforefaid. 

And  feSl.  3.  it  is  further  enabled  by  the  faid  fiatute, 
"  That  if  anv  perfon  or  perfons  (hall  at  any  time  play 
at  any  of  the  faid  games,  or  any  other  paftime,  game  or 
games  whatfoever,  (other  than  with  and  for  ready  money,} 
or  (hall  bet  on  the  fides  or  hands  of  fuch  as  do,  or  (hall 
play  thereat,  and  (hall  lofe  any  fum  or  fums  of  money, 
or  other  thing  or  things  fo  played  for,  exceeding  the 
fum  of  one  hundred  pounds,  at  any  one  time  or  meeting, 
upon  ticket  or  credit,  or  otherways,  and  (hall  not  pay 
down  the  fame  at  the  time  when  he  or  they  (hall  fo  lofe 
the  fame ;  the  party  and  parties  who  lofeth  or  (hall  lofe 
the  faid  monies,  or  other  thing  or  things  played,  or  to  be 
played  for,  above  the  faid  fum  of  one  hundred  pounds, 
(hall  not  in  that  cafe  be  bound  or  compelled,  or  compel- 
lable to  pay  or  make  good  the  fame,  but  the  contract  or 
contrads  for  the  fame,  and  for  every  part  thereof,  and 
all  and  fmgular  judgments,  (tatutes,  recognizances,  mort- 
gages, conveyances,  a(rurances,  bonds,  bills,  fpecialties, 
promifes,  covenants,  agreements,  and  other  afts,  deeds 
and  fecurities  whatfoever,  which  (hall  be  obtained,  made, 
given,  acknowledged,  or  entered  into  for  fecurity  or  fatif- 
faftion  of  or  for  the  fame,  or  any  part  thereof,  (hail  be 
utterly  void  and  of  none  e(Feft ;  and  that  the  perfon  or 
perfons  fo  winning  the  faid  monies  or  other  things,  (hall 
forfeit  and  lofe  treble  the  value  of  all  fuch  fum  and  fums 
of  money,  or  other  thing  or  things  which  he  (hall  fo  win, 
gain,  obtain  or  acquire  above  the  faid  fum  of  one  hun- 
dred pounds ;  the  one  moiety  thereof  to  our  faid  Sovereign 
Lord  the  King,  his  heirs  and  fuccefTors,  and  the  other 
moiety  thereof  to  fuch  perfon  or  perfons  as  (hall  profecute 
or  fue  for  the  fame  within  one  year  next  after  the  time  of 
fuch  o(Fence  committed,  and  to  be  fued  for  by  a<Sion  of 
debt,  bill,  plaint  or  information,  in  any  of  his  Majefty's 
courts  of  record  at  Wejlminfier.,  wherein  no  efToin,  pro- 
teftion,  or  wager  of  law  (hall  be  allowed  ;  and  that  every 
fuch  plaintiff  or  plaintiffs,  informer  or  informers,  (hall 
in  every  fuch  fuit  or  profecution  have  and  receive  his  tre- 
ble co(is  againft  the  perfon  or  perfons  offending  and  for- 
feiting as  aforefaid. 

In  the  conftrudion  of  this  ftatute  the  following  opi- 
nions have  been  holden  ; 

1.  That  if  the  lofer  draws  a  bill  for  120  guineas  on 
his  banker,  who  accepts  the  bill,  to  an  aftion  brought 
againft  him  by  the  winner,  the  drawee  may  well  plead 
this  ftatute;  altho'  it  was  objected,  that  the  nature  of  the 
duty  was  altered,  and  a  new  contrad  created  by  the  ac- 
ceptance, and  that  it  would  endanger  the  credit  of  fuch 
bills,  if  they  could  be  avoided  on  this  account;  but  thefe 
reafons  did  not  prevail;  for  tho'  it  be  in  the  nature  of  a 
new  contraft,  yet  all  is  founded  on  the  illegal  and  tor- 
tious winning,  to  which  the  plaintiff  is  privy,  i  Salk. 
344.     Carth.  356.     5  Mod.  175.  S.C, 

2.  But  it  feems,  that  if  the  winner  had  afligned  this 
bill  or  note  6ona  fide,  upon  good  confideration,  to  a 
ftranger,  he  had  not  been  within  the  ftatute,  not  being 
privy  to  the  tort,  but  an  honeft  creditor,  i  Salk.  345. 
Carth.  357-. 

3.  Alfo  it  hath  been  adjudged,  that  if  a  man  wins 
above  the  fum  mentioned  in  the  ftatute  at  play,  and  the 
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winner  owes  J.  S.  the  like  fum,  who  demands  his  mo- 
ney,  and  thereupon  the  winner  tells  him,  that  fuch  an 
one,  viz.  the  lofer,  was  indebted  to  him,  and  that  he 
would  give  him  his  bond  for  the  money,  which  he  accor- 
dingly does ;  in  this  cafe,  if  J.  S.  is  not  privy  to  the 
monies  being  won  at  play,  he  is  not  within  the  ftatute. 
2  Mod.  279. 

4.  It  feems  to  be  the  better  opinion,  that  a  perfon's 
lofing  80/.  at  one  meeting,  for  which  he  gives  fecurity, 
and  70/.  more  at  another  meeting,  to  the  fame  perfon,  is 
not  within  the  ftatute ;  but  if  thefe  feveral  meetings  were 
appointed  to  evade  the  ftatute,  it  might  be  otherwife. 
2  Mad.  54. 

5.  But  it  hath  been  adjudged,  that  if  J.  and  B.  enter 
mto  articles  to  run  a  horfe-race  fuch  a  day  for  100/. 
which  is  won  by  J.  and  further  in  the  fame  articles, 
that  on  a  fubfequent  day,  A  (hould  at  B.'s  requeft,  bring 
his  horfe  to  run  againft  him  for  200/.  more,  which  B. 
never  requefts,  tho'  only  100 1,  is  won  by  A  which  is 
not  above  the  fum  mentioned  in  the  ftatute,  yet  the  con- 
trad  being  for  more  than  100/.  makes  the  whole  bargain 
void  aB  initio,  and  within  the  ftatute ;  which  being  made 
to  prevent  the  ufe  of  exceffive  gaming,  ought  to  be  con- 
ftrued  in  the  moft'  extenfive  manner  that  can  be  to 
anfwer  that  end.     2  Lev.  94.      i  Vent.  253.  S.  C. 

6.  li  A.  wins  a  watch  from  B.  of  10/.  value,  which 
is  prefently  delivered,  and  alfo  100/.  for  which  a  bond 
IS  given  ;  this  is  not  within  the  ftatute,  which  extends  to 
thofe  cafes  where  credit  is  given  for  any  fum  loft  at  play 
above  100/.  without  any  regard  to  what  was  loft  in 
ready  money  ;  and  here  the  watch  is  in  the  nature  of 
ready  money,  and  therefore  not  within  the  ftatute.  i 
Lev.  244.  I  Sid.  394.  S.  C.  I  Salk.  345.  S.  C.  cited 
as  law  by  Holt  Ch.  J. 

7.  It  hath  been  adjudged,  that  if  a  perfon  lofes  60  /. 
to  one,  and  60  /.  to  another,  at  one  fitting,  or  if  he 
lofes  to  each  of  three  or  four  people  50  /.  or  any  other 
fum  not  exceeding  100/.  that  this  is  not  within  the 
ftatute. 

8.  If  two  are  at  play  at  backgammon,  and  one  of  the 
players  ftirs  a  man,  but  does  not  move  it  from  the  point, 
upon  which  there  enfues  a  wager  of  100  guineas,  viz. 
whether  he  who  ftirred  the  man  was  obliged  to  play  itj 
and  the  determination  left  to  the  groom- porter,  who  de- 
termines that  he  was  not ;  this  is  not  within  the  ftatute 
for  the  money  was  not  loft  on  the  chance  of  the  play,  but 
on  the  right  of  the  play,  which  is  a  collateral  matter'  r 
Sali.  344,  484,  487.  4  Mod.  409.  5  M}d.  I.  Cfmb 
328.     Shn.  572.      I  Luiw.  487. 

Stat.  10  Jif  II  mi/.  3.  c.  17.  feSi.  I.  AH  lotteries  are 
declared  to  be  public  nufances ;  and  all  grants,  patents 
and  licences  for  fuch  lotteries  are  againft  law.  ' 

Seii.  2.  No  perfon  ftiall  expofe  to  be  played,  drawn  or 
thrown  at,  or  fliall  play,  draw  or  throw  at  any  lottery 
either  by  dice,  lots,  cards,  balls  or  any  other  numbers  of 
figures,  or  any  other  way  whatfoever  :  And  every  per- 
fon who  (hall  expofe  to  be  played,  drawn  or  thrown  at 
any  fuch  lottery,  play  or  device,  (hall  forfeit  five  hun- 
dred pounds,  one  third  to  the  King,  one  third  to  the 
poor,  and  one  third  with  double  cofts  to  him  that  (hall 
fue  in  the  courts  at  Wejlminfier  ;  and  the  offenders  ftiall 
likewife  be  profecuted  as  common  rogues,  according  to 
the  ftatutes  in  that  cafe  made  and  provided. 

Sea.  3.  And  every  perfon  who  fliall  play,  throw  or 
draw  at  any  fuch  lottery,  play  or  device,  fliall  forfeit 
twenty  pounds  in  like  manner. 

And  by  flat.  9  Ann.  cap.  6.  fea.  56.  All  juftices 
of  the  peace,  mayors,  conftables  and  other  civil  officers 
fliall  ufe  their  utmoft  endeavours  to  prevent  the  drawing 
of  any  fuch  unlawful  lottery,  by  all  lawful  ways  and 
means  ;  and  every  perfon  who  (hall  fet  up,  or  by  wri- 
ting or  printing  publifti  any  fuch  unlawful  lottery,  with 
intent  to  have  fuch  lottery  drawn,  fliall  forfeit  100  /, 
one  third  to  the  King,  one  third  to  the  poor,  and  one 
third  with  full  cofts  to  him  who  fliall  fue  in  the  courts  at 
IVeJiminfier, 

^^  the  flat.  9  Ann.  cap.  14.  fea.  I.  it  it  enaded, 
"  That  all  notes,  bills,  bonds,  judgments,  mortgages 
or   other   fecurities  or  conveyances    whatfoever  given, 

granted. 
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granted,  or  entered  into,  or  executed  by  any  per  Ton  or 
neiions  whatfoever,  where  the  whole  or  any  fart  of  the 
to-  flderation  of  fuch  conveyances  or  fecurities  fiull  be  for 
any  money  or  other  valuable  thing  whatfoever  won  by 
■gaming  or  playing  at  cards,  dice,  tables,  lenni.s  bowls 
or  other  game  or  gimes  whatfoever,  or  by  betiing  on  the 
lldes  or  hands  of  fuch  as  do  game  at  any  of  the  games 
aforefaid,  or  for  the  le-imburfing  or  repaying  any  money 
knowingly  lent  or  advanced  for  fuch  gaming  or  betting, 
as  aforefaid,  or  lent  or  advanced  at  the  time  and  place  of 
fuch  play,  to  any  perfon  or  perfons  fo  gaming  or  betting, 
as  aforefaid,  or  that  fhall,  during  fuel)  play,  fo  play  or 
bet,  (hall  be  utterly  void,  fruftrate,  and  of  none  tfFeft, 
to  a!)  intents  and  purpofes  whatfoever ;  and  that  wiiere 
fuch  mortgages,  fecurities  or  other  conveyances,  fiiall  be 
of  lands,  tenements  or  hereditaments,  or  (hall  be  fuch  as 
incumber  or  afFcd  the  fame,  fuch  mortgage?,  fecurities 
or  other  conveyances,  fliall  enure  and  be  to  and  for  the 
ufe  and  benefit  of,  and  (hail  devolve  upon  fucli  perfon 
or  perfons  as  (hould  or  might  have,  or  be  intitled  to 
fuch  lands,  tenements  or  hereditaments,  in  cafe  the  faid 
grantor  or  grantors  thereof,  or  the  peifon  or  per- 
fons, fo  incumbring  the  fame,  had  Ijeen  naturally  dead, 
and  as  if  fuch  mortgages,  fecurities  or  other  conveyances 
had  been  made  to  fuch  perfon  or  perfons  fo  incumbrirg 
the  fame;  and  that  all  grants  or  conveyances  to  be  made 
for  the  preventing  of  fuch  lands,  tenements  or  heredita- 
ments from  coming  to,  or  devolving  upon  fuch  perfon  or 
perfons  hereby  intended  to  enjoy  the  fame,  as  aforefaid, 
(hall  be  deemed  fraudulent  and  void,  and  of  none  efFedt, 
to  all  intents  and  purpofes  whatfoever. 

Seii.  2.  And  it  is  further  enabled.  That  any  perfon 
who  (hall  at  one  time  or  fitting,  by  playing  at  cards,  dice, 
table  or  other  game  or  games  whatfoever,  or  by  betting 
on  the  lide  or  hands  of  fuch  as  do  play,  at  any  of  the 
games  aforefaid,  lofe  to  any  one  or  more  perfon  or  per- 
fons fo  playing  or  betting  in  the  whole,  the  fum  or  value 
of  ten  pounds,  and  (hall  pay  or  deliver  the  fame,  or  any 
part  thereof,  the  perfon  or  perfons  fo  lofing  and  paying, 
or  delivering  the  fame,  (hall  be  at  liberty  within  three 
months  then  next  to  fue  for  and  recover  the  money  or 
goods  fo  loft,  and  paid  or  delivered,  or  any  part  thereof, 
from  the  refpedtive  winner  and  winners  thereof,,  with  coft 
of  fuit,  by  aftion  of  debt  fo.unded  on  this  a<Sf,  to  be  pro- 
fecuted  in  any  of  her  MajefVy's  courts  of  record,  in 
which  a(flions  or  fuits,  no  elToin,  protedlion,  wager  of 
law,  privilege  of  parliament,  or  more  than  one  impar- 
lance (hall  be  allowed  ;  in,  which  adlions  it  fiiall  be  fuffi- 
cient  for  tlie  plaintiff  to  allege,  that  the  defendant  or  de- 
fendants are  indebted  to  the  plaintiff,  or  received  to  the 
plaintiff's  ufe,  the  monies  fo  lolt  or  paid,  or  converted 
the  goods  won  of  the  plaintiffs  to  the  defendant's  ufe, 
whereby  the  plaintiff's  adlitm  accrued  to  him,  according  to 
the  form  of  this  ftatuie,  without  fetting  forth  the  fpecial 
matter  ;  and  in  cafe  the  perfon  or  perfons,  who,  Uiall  lofe 
fuch  money  or  other  thing,  as  aforefaid,  (hall  not  within 
the  time  aforefaid,  really  and  bona  fide,  and  without  covin 
and  collufion  fue,  and  with  effeft  profccute  for  the  money  or 
other  thing,  fo  by  him  or  them  loft  and  paid  or  deliver- 
ed, as  aforefaid,  it  ftiall  and  may  be  lawful  to  and  for 
any  perfon  or  perfons,  by  any  fuch  adlion  or  fuit,  as 
aforefaid,  to  fue  for  and  recover  the  fame,  and  treble  the 
value  thereof,  with  cofts  of  fuit  againft  fuch  winner  or 
winners,  as  aforefaid  ;  the  one  moiety  thereof  to  the  ufe 
of  the  perfon  or  perfons  tha.t  will  fue  for  the  fame,  and 
the  other  moiety  to  the  ufe  of  the  poor  of  the  parifh 
where  the  offence  (hall  be  committed. 

Seii.  3.  And  for  the  better  difcovery  of  the  monies, 
or  other  thing  fo  won,  and  to  be  fucd  for  and  recovered, 
as  aforefaid,  it  is  further  enafled,  That  ail  and  every  the 
perfon  or  perfons,  who  by  virtue  of  this  prefent  zQ.  ftiall 
or  may  be  liable  to  be  fued  for  the  fame,  ftiall  be  obliged 
and  compellable  to  anfwer  upon  oath  fuch  bill  or  bills  as 
(hall  be  preferred  againft  him  or  them,  for  difcovering 
the  fum  and  fums  of  money,  or  other  thing  fo  won  at 
play,  as  aforefaid. 

Seii.  4.  Provided,  that  upon  the  difcovery  and  repay, 
ment  of  the  money,  or  other  thing  fo  to  be  difcovered 
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and  repaid  as  aforefaid,  the  perfon  or  perfon!i,  who  fliajl 
fo  difccvcr  and  repay  the  fame  as  afoiefaid,  fliall  be  ac- 
quitted, indemnified  and  difcharged  from  any  further  or 
other  puniflimtnt,  forfeiture  or  penalty,  which  he  or  they 
might  have  incurred  by  the  playing  for,  or  winning  fuch 
money  or  other  thing  fo  difcovered  and  repid  as  afore- 
faid. ' 

St'S}.  5.  And  it  is  further  enacted,  that  if  any  perfoti' 
do  or  fnall,  by,  any  fraud  or  (hift,  cofenage,  circum- 
vention, deceit  or  unlawful  device  or  ill  pt2<flice  what- 
foever, in  playing  at  or  with  cards,  dice  or  any  the 
games  aforefaid,  or  in  or  by  bearing  a  fhare  or  part  in 
the  flakes,  wagers  or  adventures,  cr  in  or  by  betting  on 
the  fides  or  hands  of  fuch  as  do  cr  (hall  play  as  aforefaid, 
win,  obtain,  or  acquire  to  him  or  themfelves,  or  to  any 
other  or  others,  any  fum  or  fums  of  money,  or  other  va- 
luable thing  or  things  whatfoever,  or  (hall  at  any  one 
time  or  fitting  win  of  any  one  or  more  perfon  or  perfons 
whatfoever,  above  the  fum  of  ten  pounds;  that  then  every 
perfon  or  perfons  fo  winning,  by  fuch  ill  pracSlice  as  afore- 
faid, or  winning  at  any  one  time  or  fitting,  above  the 
(aid  fum  or  value  of  ten  pounds,  and  being  convifled  of 
any  of  the  faid  offences,  upon  an  indi(£lment  or  infor- 
mation to  be  exhibited  againft  him  or  them  for  that  pur- 
pofe,  (hall  forfeit  five  times  the  value  of  the  fum  or  (urns 
of  money,  or  other  thing  fo  won  as  aforefaid  j  and,  irv 
cafe  of  fuch  ill  practice  as  aforefaid,  (hall  be  deemed  in- 
famous, and  fuffer  fuch  corporal  punifhment  as  in  cafe  of 
wilful  perjury,  and  fuch  penalty  to  be  recovered  by  fuch 
perfon  or  perfons  as  (hall  fue  for  the  fame  by  fuch  adlion 
as  aforefaid. 

5cJ7.  6.  And  whereas  divers  lewd  and  diffolute  perfons 
live  at  great  expences,  having  no  vifible  eftate,  profeffion 
or  calling  to  maintain  themfelves,  but  fupport  thofe  ex- 
pences by  gaming  only  ;  it  is  further  enafled,  That  it* 
(hall  and  may.be  lawful  for  any  two  of  her  Majefly's 
juftices  of  the  peace  in  any  county,  city,  or  liberty  what- 
foever, to  caufe  to  come  or  to  be  brought  before  them, 
every  f^ich  perfon  or  perfons  within  their  refjie£t;ive  li- 
mits, whom  they  (hail  have  juft  caufe  to  fufpeS  to  have 
no  vifible  eftate,  profeffion  or  calling  to  maintain  them- 
felves by,  but  do  for  the  moft  part  fupport  themfelves  by 
gaming;  and  if  fuch  petfon  or  perfons  (hall  not. mske  it 
appear  to  fuch  juftices,  that  the  principal  part  of  his  or 
their  expences  is  not  maintained  by  gaming,  that  then 
fuch  juftices  (hall  require  of  him  or  them  fufncient  fure- 
ties  for  his  or  their  good  behaviour  for  the  fpace  of  twelve 
months,  and  in  default  of  his  or  their  finding  fuch  fecu- 
rities, to  commit  him  or  them  to  the  common  gaol,  there 
to  remain  until  he  or  they  (hall  find  fuch  fureties. 

SeSi.  7.  And  it  is  further  enafted,  that  if  fuch  perfon 
or  perfons  fo  finding  fureties  ihall,  during,  the  time  for' 
which  he  or  they  (hall  be  fo  bound  to  the  good  behaviour, 
at  any  one  time  or  fitting,  play  or  bet  for  any  fum  or' 
fums  of  money,  or  other  thing  exceeding  in  the  whole 
the  fum  or  value  of  twenty  (hillings,  that  then  fuch 
playing  fliall  be  deemed  or  taken  to  be  a  breach  of  his  or 
their  behaviour,  and  a  forfeiture  of  the  recognizance 
given  for  the  fame. 

Secf.  8.  And  for  preventing  of  fuch  quarrels  as  (hall 
or  may  happen  on  the  account  of  gaming,  it  is  further 
enacSed,  That  in  cafe  any  perfon  or  perfons  whatfoever 
(hall  affault  and  beat,  or  (hall  challenge  or  provoke  to 
fight,  any  other  perfon  or  perfons  whatfoever,  upon  ac- 
count of  any  money  won  by  gaming,  playing  or  betting 
at  any  of  the  games  aforefaid,  fuch  perfon  or  perfons  af- 
faulting  and  beating,  or  challenging  or  provoking  to  fight, 
fuch  other  psifon  or  perfons,  upon  the  account  aforefaid, 
fhall,  being  thereof  convi£led  upon  an  indiflment  or  infor- 
mation to  be  exhibited  againft  him  or  them  for  that  pur- 
pofe,  forfeit  to  her  Majefty,  all  his  goods,  chattels  and 
perfonal  eftate  whatfoever,  and  (hull  alfo  fuffer  impri- 
fonment  witi  out  bail  or  mainprize,  in  the  common  gaol 
of  the  county  where  fuch  ccnvidtion  (hall  be  had,  during  ■ 
the  term  of  two  years. 

Sc£i.  9.  Provided,  that  nothing  in  this  a(fit  (hall  extetid 
to  prevent  or  hinder  any  perfon  or  perfons  from  gaming 
at  any  of  the  games  aforefaid,  within  any  of  her  Majefty's 
palaces  of  St.  James  or  IVbitehall,  during  fi;ch  time  as 

her 
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ker  Majtu  v,  her  heirs  or  fuccefTors,  fliall  be  aflually  refi- 
denc  at  eit.'uTr  the  faid  two  palaces,  or  in  any  other  royal 
palace,  whei'e  her  Majefty,  her  heirs  o/  fucceflbrs  (hall 
be  aftually  relldent,  during  the  time  of  fuch  refidence ;  fo 
as  iuch  playing  be  not  in  any  houfe,  lodging,  or  other 
part  of  any  of  the  faid  palaces,  the  freehold  and  inheritance 
whereof  is  or  QiaJl  be  out  of  the  crown,  or  is  or  (hall  be 
in  leafe  to  any  perfon  or  perfons,  during  fuch  time  as  fuch 
freehold  and  inheritance  (hall  be  out  of  the  crown,  or 
fuch  leafe  (hall  continue,  and  fo  as  fuch  playing  be  for 
ready  money  only. 

Upon  a  cafe  ftated  at  nifi  prim  in  an  aflion  by  the 
plaintiiF  as  indorfee  of  feveral  promilTory  notes,  it  ap- 
peared that  the  notes  were  given  by  the  defendant  to  one 
"John  Church,  for  money  by  him  knowingly  advanced  to 
the  defendant  to  game  with  at  dice,  and  that  Church  in- 
dotfed  them  to  the  plaintiff  for  a  full  and  valuable  confi- 
deration,  and  that  the  plaintiff  was  not  privy  to  or  had 
any  notice,  that  any  part  of  the  money  for  which  the 
notes  were  given  had  been  lent  for  the  purpofe  of  gaming. 
Upon  this  a  queflion  arofe  upon  the  (tatute  9  Ann.  c.  14. 
feh.  I.  which  fays,  "  That  all  notes,  where  the  whole 
or  any  part  of  the  confideration  is  money  knowingly  lent 
for  gaming,  (hall  be  void  to  all  intents  and  purpofes 
whatfoever,"  whether  the  plaintilF  could  maintain  this 
aftion  againft  the  defendant.  And  after  two  arguments 
the  court  were  of  opinion  he  could  not;  for  it  is  making 
it  of  fome  ufe  to  the  lender,  if  he  can  pay  his  own  debts 
with  it :  and  it  will  be  a  means  to  evade  the  aft,  it  being 
fo  very  difficult  to  prove  notice  on  an  indorfee.  And 
though  it  be  fome  inconvenience  to  an  innocent  man,  yet 
that  will  not  be  a  ballance  to  thofe  on  the  other  fide. 
And  the  plaintiff  is  not  without  remedy,  for  he  may  fue 
Church  on  his  indorfement.  And  it  is  but  the  common 
hazard  of  taking  notes  of  infants  or  feme  coverts.  As  to 
what  Holt  faid  in  Hujpy  v.  Jacob,  it  was  not  the  point 
adjudged  ;  and  the  Chief  Juftice  faid,  he  had  feen  a  re- 
port wherein  notice  was  taken,  that  all  the  learned  part 
of  the  bar  wondered  at  it.     Stran.  1 155. 

An  aflion  was  brought  for  15/.  won  as  a  wager  at  a 
horfe-race.  And  upon  a  cafe  made  and  argued,  it  was 
determined,  that  the  aftion  would  not  lie;  for  16  Car.  2. 
c.  7.  has  thefe  words  horfe-racing,  and  a  great  many 
other  words,  which  are  not  particularly  mentioned  in 
Q  Ann.  c.  14.  but  are  within  the  general  words  other 
game  or  games.  And  the  court  feemed  to  be  of  this  opi- 
nion in  Oates  v.  Collins,  Trin.  6  Geo.  2.  though  it  was 
never  determined.  See  i  Fent.  253.  The  defendant  had 
judgment.     Stran.  1 159. 

The  plaintiff  and  defendant  gamed  together  at  tofling 
up  for  five  guineas  a  time.  And  the  plaintiff  having  won 
all  the  defendant's  ready  money,  lent  him  ten  guineas  at 
a  time,  and  won  it,  till  the  defendant  had  borrowed  120 
guineas.  In  an  a£lion  for  money  lent,  it  was  infilled  for 
the  defendant,  that  by  the  ftatute  9  Ann.  c.  16.  the 
plaintiff  could  not  maintain  an  aftion  ;  for  by  that  aft, 
**  All  notes,  bills,  bond?,  judgments,  mortgages,  or  other 
fecurities  or  conveyancres,  given,  granted,  drawn,  entred 
into  or  executed,  for  money  knowingly  lent  and  ad- 
vanced to  game  with,  are  made  void  ;"  and  the  borrowing 
on  an  agreement  to  pay,  is  a  fecurity.  But  the  Chief 
Juftice  held  this  was  not  a  cafe  within  the  aft,  for  there 
is  not  the  word  contraiied,  as  in  the  ftatute  of  ufury  : 
and  the  word  fecurities,  as  it  ftands  in  this  aft,  muft 
mean  lafting  liens  upon  the  eftate.  The  parliament  might 
think  there  would  be  no  great  harm  in  a  parol  contraft, 
where  the  credit  was  not  like  to  run  very  high;  and 
therefore  confined  the  aft  to  written  fecuHties ;  where- 
fore the  plaintiff  obtained  a  verdift  for  126/.  Stran. 
1249. 

The  plaintiff  brought  his  aftion  for  200/.  as  the  lofer 
of  fo  much  by  gaming.  And  the  queftion  was,  upon 
9  Ann.  e.  14.  which  gives  an  aftion  of  debt  at  any  time 
within  three  months  againft  the  winner.  Whether  the  de- 
fendant could  be  held  to  fpecial  bail  ;  the  defendant's  coun- 
fel  comparing  it  to  the  cafeof  aftions  upon  penal  ftatutes, 
where  no  bail  is  ever  required.  But  the  court  held, 
there  ought  to  be  fpecial  bail  in  this  cafe,  which  is  at 
the  fuit  of  the  party  grieved,  and  wherein  the  faid  de- 
VoL.  II.  N''.  82. 


G     A     M 

fendant  is  a  debtor  to  the  plaintiff.  And  the  claufe  is 
to  be  confidered  as  remedial.  And  therefore  upon  con- 
fideration, and  talking  with  the  other  judges,  fpecial  bail 
was  ordered.     Stran.  1079. 

8  Geo.  r.  c.  2.  fe£l.  36,  37.  Every  perfon  who  fhall 
keep  any  office  or  place,  under  the  denomination  of  fales 
of  houfes,  lands,  advowfons,  prefentations  to  livings, 
plate,  jewels,  (hips,  goods,  or  other  things,  for  the  im- 
provement of  fmall  fums  of  money ;  or  (hall  fell  or  expofa 
to  fale  the  fame  or  any  of  them,  by  way  of  lottery,  or 
by  lots,  tickets,  numbers  or  figures ;  or  (hall  make,  print, 
advertife  or  publifh  propofals  or  fchemes  for  advancing 
fmall  fums  of  money  by  feveral  perfons,  amounting  in 
the  whole  to  large  fums,  to  be  divided  among  them  by 
the  chances  of  the  prizes  in  fome  publick  lottery  ;  or  (hall 
deliver  out  tickets  to  the  perfons  advancing  fuch  fums,  to 
intitle  them  to  a  (hare  of  the  money  fo  advanced,  according 
to  fuch  propofals  or  fchemes;  or  (hall  make,  print,  or 
publi(h  any  propofal  or  fcheme  of  the  like  nature,  under 
any  denomination  whatfoever,  and  (hall  be  thereof  con- 
vifted,  on  oath  of  one  witnefs,  by  two  juftices  where  the 
offence  (hall  be  committed,  or  the  offender  (hall  be  found, 
he  (hall,  over  and  above  any  penalties  by  any  former  aft 
made  againft  private  lotteries,  forfeit  five  hundred  pounds ; 
one  third  to  the  King,  one  third  to  the  informer,  and  one 
third  to  the  poor ;  to  be  levied  by  diftrefs  and  fale  by  war- 
rant of  fuch  juftices,  and  (hall  alfo  by  fuch  juftices  be 
committed  to  the  county  gaol  without  bail  for  one  whole 
year,  and  from  thence  till  the  faid  fum  cf  five  hundred 
pounds  (hall  be  paid  :  provided  that  perfons  aggrieved  may 
appeal  to  the  next  quarter- feffions.  And  every  perfon 
who  (hall  be  adventurer  in,  or  any  way  contribute  on  the 
account  of  any  fuch  fales,  lotteries,  propofals  or  fchemes, 
(hall  forfeit  double  the  fum  contributed,  with  cofts,  half 
to  the  King,  and  half  to  him  that  fliall  fue  in  the  courts 
at  IVeJlminJier. 

Stat.  9  Geo.  i.  c.  l().fe{f.  4,  5.  If  any  perfon  (hall,  by 
colour  of  any  grant  from  any  foreign  prince  or  ftate,  fet 
up  any  lottery,  or  undertaking  in  the  nature  of  a  lottery 
under  any  denomination  whatfoever ;  or  fhall  make, 
print,  or  publifh  any  propofals  for  any  fuch  lottery  or  un- 
dertaking ;  or  (hall  fell  or  difpofe  of  any  ticket  in  any 
foreign  lottery,  and  (hall  be  convifted  thereof,  on  oath  of 
one  witnefs,  before  two  juftices  where  the  offence  (hall  be 
committed,  or  the  offender  fliall  be  found,  he  fliall,  over 
and  above  any  penalties  by  former  afts  againft  unlawful 
lotteries,  forfeit  two  hundred  pounds;  one  third  to  the 
King,  one  third  to  the  informer,  and  one  third  to  the 
poor  ;  to  be  levied  by  diftrefs  by  warrant  of  fuCh  juftices  j 
and  (hall  alfo  by  them  be  committed  to  the  common  gaol 
for  one  year,  and  from  thence  till  the  faid  fum  of  two 
hundred  pounds  be  paid  :  Provided  that  perfons  aggrieved 
may  appeal  to  the  next  quarter- feffions. 

Stat.  2  Geo.  2.  c.  28.  feii.  9.  Where  it  (hall  be  proved 
on  the  oath  of  two  witneffes  before  any  juftice  of  the 
peace,  as  well  as  where  he  (hall  find  upon  his  own  view, 
that  any  perfon  hath  ufed  any  unlawful  game  contrary  to 
the  ftatute  33  Hen.  8.  c.  9.  the  faid  juftice  (hall  have 
power  to  commit  him  to  prifon  without  bail,  unlefs  and 
until  he  (hall  enter  into  recognizance,  with  fureties  or 
without,  at  the  difcretion  of  the  juftice,  that  he  (hall  not 
from  thenceforth  play  at  or  ufe  fuch  unlawful  game. 

Stat.  6  Geo.  2.  c.  35.  fe£}.  29,  30.  If  any  perfon  (hall 
fell,  procure  or  deliver  any  ticket,  receipt,  chance  or 
number,  in  any  foreign  or  pretended  foreign  lottery,  or 
in  any  clafs,  part  or  divifion  thereof,  or  in  any  under- 
taking in  the  nature  of  a  lottery ;  or  (hall  fell,  procure  or 
deliver  any  ticket,  receipt,  chance  or  number  in  any  du- 
plicate or  pretended  duplicate  of  any  foreign  or  pretended 
foreign  lottery ;  or  (hall  receive  any  money  for  any  fuch  tic- 
ket, receipt,  chance  or  number,  or  in  confideration  of  any 
money  to  be  repaid  in  cafe  any  ticket  or  number,  in  any 
foreign  or  pretended  foreign  lottery,  or  any  clafs,  part  or 
divifion  thereof,  (hall  prove  fortunate  ;  and  fhall  be  con- 
vifted thereof  in  the  courts  at  Wejlminjler,  or  on  the  oath 
of  one  witnefs  before  two  juftices  where  the  offence  (hall 
be  committed,  or  .the  offender  (hall  be  found,  he  (hall 
forfeit  two  hundred  pounds ;  one  third  to  the  King,  one 
third  to  the  informer,  and  one  third  to  the  poor;  the 
N  n  fame 
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fame  (in  cafe  of  conviftion  before  the  juflices)  to  be  le- 
vied by  diftrefs  by  warrant  of  fuch  juftices  ;  and  fliall  alfo 
be  committed  to  the  common  gaol  for  a  year,  and  from 
thence  till  the  two  hundred  pounds  be  paid:  Provided 
that  perfons  aggrieved  may  appeal  to  the  next  quarter- 
feflions. 

Stat.  12  Geo.  2.  c.  28.  feSi.  i.  If  any  perfon  (hall  ereiS, 
fet  up,  continue  or  keep  any  office  or  place,  under  the 
denomination  of  a  faie  of  houfcs,  lands,  advowfons,  pre- 
fentations  to  livings,  plate,  jewels,  (hips,  goods,  or  other 
things  by  way  of  lottery,  or  by  lots,  tickets,  numbers  or 
figures,  cards  or  dice;  or  (hall  make,  print,  advertife  or 
pub!i(h  propofals  or  fchemes  for  advancing  fmall  fums  by 
feveral  perfons,  amounting  in  the  whole  to  large  fums, 
to  be  divided  among  them  by  chance  of  the  prizes  in  fome 
publick  lottery  eftabli(hed  by  a£t  of  parliament;  or  (hall 
deliver  out  tickets  to  the  perfons  advancing  fuch  fums,  to 
intitle  them  to  a  (hare  of  the  money  (o  advanced,  accor- 
ding to  fuch  propofals  or  fchemes  ;  or  (hall  expofe  to  fale 
any  ijoufes,  lands,  advowfons,  prefentations  to  livings, 
plate,  jewels,  (hips  or  other  goods,  by  any  game,  method 
or  device  whatfoever,  depending  upon,  or  to  be  deter- 
mined by  any  lot  or  drawing,  whether  it  be  out  of  a 
box  or  wheel,  or  by  cards  or  dice,  or  by  any  machine, 
engine,  or  device  of  chance  of  any  kind  whatfocver  ;  he 
(hall,  on  convi£lion  before  any  juftice  of  the  peace,  (or 
mayor)  on  the  oath  of  one  witnefs,  or  view  ot  iuch 
juftice,  or  confeffion,  forfeit  two  hundred  pounds,  by  di- 
ftrefs and  fale,  by  warrant  of  one  juftice  of  the  county 
or  town  where  the  offence  (hall  be  committed  ;  which 
faid  forfeiture  (after  deducing  reafonable  charges  of  the 
profecution)  (lull  go,  one  third  to  the  informer,  and 
two  thirds  to  the  poor  ot  the  pari(h,  except  in  Bath^ 
where  the  faid  two  thirds  (hall  go  to  the  poor  of  the  hof- 
pital  there. 

Se£{.  2.  The  games  of  ace  of  hearts,  faro,  ba(ret 
and  hazard,  (hall  be  deemed  games  or  lotteries  by  cards 
or  dice ;  and  every  perfon  who  (hall  fet  up  or  keep  thefe 
games,  (hall  be  liable  to  all  the  above  mentioned  penal- 
ties for  fetting  up  or  keeping  any  the  games  or  lotteries 
in  this  adt  mentioned. 

Se£i.  3.  And  every  perfon  who  (hall  play,  fet  at, 
ftake,  or  punt  at  any  of  the  faid  games,  (hall  forfeit  fifty 
pounds  in  like  manner. 

Se£f.  4.  Moreover,  every  fuch  fale  of  houfes,  lands, 
advowfons,  prefentations,  plate,  jewels,  (hips,  goods  or 
other  things,  by  any  game,  lottery,  machine,  engine  or 
other  device,  depending  upon  any  chance  or  lot,  (hall  be 
void  ;  and  the  fame  being  expofed  to  fale  in  manner 
aforefaid,  (hall  be  forfeited  to  fuch  perfon  as  (hall  fue  for 
the  fame  in  any  court  of  record  or  at  the  aflizes. 

Se£}.  5.  But  if  any  perfon  think  himfelf  aggrieved 
by  the  judgment  of  any  juftice  or  mayor,  he  may  ap- 
peal to  the  next  feffions,  giving  reafonable  notice  to  the 
profecutor,  and  entering  into  a  recognizance  before  fome 
juftice  of  the  peace,  where  the  convidtion  was  made, 
with  two  fureties,  on  condition  to  try  fuch  appeal  at 
fuch  next  feflions ;  and  if  the  conviiSion  (hall  be  affirm- 
ed, the  party  appealing  (hall  pay  to  the  profecutor  treble 
cofts. 

Se£i.  6.  And  no  conviilion  (hall  be  qua(hed  by  the 
feffions  for  want  of  form  ;  nor  (hall  be  removed  by  cer- 
tiorari, till  after  determination  in  the  feffions. 

Se£1.  8.  And  if  the  offender  (hnlj  not  have  fufficient 
goods  whereon  to  levy  the  penalties,  or  (hall  not  imme- 
diately pay  or  give  fecurity  for  the  fame  ;  the  juftice  be- 
fore whom  he  (hall  be  convifled  may  commit  him  to  the 
common  gaol,  not  exceeding  fix  months. 

Stat.  18  Geo.  2.  c.  34.  feii.  i.  No  perfon  (hall  keep 
any  houfe,  room  or  place  for  playing,  or  fu(fer  any  per- 
fon within  fuch  place  to  play  at  roly-poly,  or  any  other 
game  with  cards  or  dice,  already  prohibited  by  the  laws 
of  this  realm ;  and  if  any  perfon  (hall  keep  fuch  houfe, 
or  fufFer  any  perfon  to  play  at  roly-poly,  or  other  game 
with  cards  or  dice,  prohibited  by  law,  he  (hall  be  liable 
to  the  penalties  and  profecution  as  by  the  adt  of  the  12 
G.  2.  c.  28. 

Se£f.  2.     And  if  any  perfon  (hall  play  at  roly-poly,  or 
any  game  with  cards  or  dice,  prohibited  by  laW)  he  fliall 
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be  liable  to  the  penalties  and  profecution  as  by    the   faid 
aft  of  the  12  G.  2. 

Seii.  4.  And  if  any  witnefs  fliall  neglect  or  refufe  to 
appear  upon  fummons,  or  (hall  refufe  to  give  evidence, 
or  give  falfe  evidence,  he  (hall  forfeit  fifty  pounds  by  dif- 
trefs, by  warrant  of  the  perfon  iiluing  fuch  funinions  ; 
and  if  he  have  not  fufficient  goods  whereon  to  lew  the 
fifty  pounds,  he  (hall  be  coinmitced  to  the  common  gaol 
for  fix  months. 

Sc-ct.  5.  No  perfon,  other  than  the  plaintiff  and  de- 
fendant, fhall  be  incapacitated  from  being  a  witnefs, 
touching  any  offence  againft  the  laws  for  preventing  ex- 
ceffive  and  deceitful  gaming,  by  reafon  of  having  played, 
betted  or  flaked  at  any  prohibited  game. 

Sect.  7.  And  no  privilege  of  parliament  fliall  be  al- 
lowed to  any  perfon,  againlt  whom  a  profecution  (hall  be 
commenced  for  the  keeping  any  common  gaming  houfe 
or  place  for  playing  at  any  prohibited  game. 

Stat.  25  Geo.  2.  cap.  36.  feet.  2.  Whereas  the  mul- 
titude of  places  of  entertainment  for  the  lower  fort  of 
people  is  a  great  caufe  of  thefts  and  robberies,  as  they  are 
thereby  tempted  to  ipend  their  fmall  fubflance  in  riotous 
pleafures,  and  in  confequence  are  put  on  unlawful  me- 
thods of  fupplying  their  wants  and  renewing  tlieir  plea- 
fures :  In  order  therefore  to  prevent  the  f-iid  temptation 
to  thefts  and  robberies,  and  to  correft  as  far  as  may  be 
the  habit  of  idlenefs,  which  is  become  too  general  over 
the  whole  kingdom,  and  is  productive  of  much  mifthief 
and  inconvenience  :  Be  it  enadted,  iJe.  that  any  houfe, 
room,  garden  or  other  place  kept  for  publick  dancing, 
mufick,  or  other  publick  entertainment  of  the  l;kc  kind, 
in  the  cities  of  London  and  IVeJhninjUr.,  or  within  twenty 
miles  thereof,  without  a  licence  had  for  that  purpofe, 
from  the  laft  preceding  yIf;V/!'<j^//n^^  quarter- fcfljcns  of  the 
peace,  to  be  holden  for  the  county,  city,  riding,  liberty 
or  divifion  in  which  fuch  houfe,  room,  garden  or  other 
place  is  fituate  (who  are  hereby  authorized  and  impower- 
ed  to  grant  fuch  licences  as  they  in  their  difcretion  (hall 
think  proper)  fi^Lnified  under  the  hands  and  feals  of  four  or 
more  of  the  juftices  there  affcmbled,  fhall  be  deemed  a 
diforderly  houfe  or  place  ;  and  every  fuch  licence  (hall  be 
figned  and  fealed  by  the  faid  juftices  in  open  court,  and 
afterwards  be  publickly  read  by  the  cleik  of  the  peace, 
together  with  the  names  of  the  juftices  fubfcribing  the 
fame  ;  and  no  fuch  licence  (hall  be  granted  at  any  adjour- 
ned feffions  ;  nor  (hall  any  fee  or  reward  be  taken  for 
any  fuch  licence  :  And  it  (hall  and  may  be  lawful  to  and 
for  any  conftable  or  other  perfon,  being  thereunto  au- 
thorized by  warrant  under  the  hand  and  feal  of  one  or 
more  of  his  Majefty's  juftices  of  the  peace  of  the  county, 
city,  riding,  divifion  or  liberty,  where  fuch  houfe  or 
place  fliall  be  fituate,  to  enter  fuch  houfe  or  place,  and  to 
feize  every  perfon  who  (hall  be  found  therein,  in  order 
that  they  may  be  dealt  with  according  to  law  :  And 
every  perfon  keeping  fuch  houfe,  room,  gaiden  or  otl;er 
place,  without  fuch  licence  as  aforefaid,  fhall  forfeit  the 
fum  of  one  hundred  pounds  to  fuch  ^.erfon  as  fliall  fue 
for  the  fame  ;  and  be  otherwife  punifhable  as  the  law  di- 
rects in  cafes  of  diforderly  houfes. 

8cct.  3.  Provided,  That  in  order  to  give  notice  what 
places  are  licenfed  purfuant  to  this  aft,  there  (hall  be  af- 
fixed and  kept  up  in  fome  notorious  place  over  the  door 
or  entrance  of  every  fuch  houfe,  room,  garden  or  other 
place,  kept  for  any  of  the  faid  purpofes,  and  fo  licenfed 
as  aforefaid,  an  infcription  in  large  capital  letters,  in  the 
words  following ;  videlicet,  LICENSED  PUR- 
SUANT TO  ACT  OF  PARLIAMENT 
OF  THE  TWENTY-FIFTH  OF  KING 
GEORGE  THE  SECOND;  and  that  no  fuch 
houfe,  room,  garden  or  other  place,  kept  for  any  of  the 
faid  purpofes,  altho'  licenfed  as  aforefaid,  (hall  be  open 
for  any  of  the  faid  purpofes,  before  the  hour  of  five  in  the 
afternoon  ;  and  that  the  affixing  and  keeping  up  of  fuch 
infcfiption  as  aforefaid,  and  the  faid  limitation  or  reflric- 
tion  in  point  of  time,  (hall  be  inferted  in,  and  made  con- 
ditions of  every  fuch  licence ;  and  in  cafe  of  any  breach 
of  either  of  the  faid  conditions,  fuch  licence  fliall  be  for- 
feited, and  (hall  be  revoked  by  the  juftices  of  the  peace 
in  their  next  general  or  quarter- feffions,  and  (hail  not  be 
renewed  j  nor  (hall  any  new   licence  be  granted  to  the 
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fame  perfon  or  perfons,  or  any  other  perfon  on  his  or 
their  or  any  of  their  behalf,  or  for  their  ufc  or  benefit, 
<Jiiei£)iv  or  indiieiSlly,  for  keeping  any  fucli  houfe,  rooinj 
garden  or  oher  p'ace,   for  any  ot  th^-  piirpofes  aforefaid. 

Seoi.  4.  Provided,  That  nothing;  in  this  atl  fhail  ex- 
tend or  be  conftrucd  co  extend  to  the  thearres  rovai  in 
Drury-lane  and  Coventgarden^  or  ihc  theatre  commonly 
called  the  King's  "Theatre  in  the  Hay-market^  or  any  of 
them  ;  nor  to  fich  performances  and  publick  eniertain- 
ments  as  are  or  fhail  be  lawfully  exercifed  and  carried  on 
under  or  by  virtue  of  le:ters  patents,  or  licence  of  the 
crown,  or  the  licence  of  the  Lord  Chamberlain  of  his 
ivLjefty's  houfhold. 

Sect.  5.  And  in  order  to  encouiagc  profecutlons 
againft  perfons  keeping  bawdy  houfes,  gaming  houfe^  or 
other  diforderly  houfes  ;  Be  it  er.aded,  ^c.  That  if  any 
two  inhabitantj  of  any  parifh  or  place,  paying  fcot,  and 
bearing  lot  therein,  do  give  notice  in  writing  to  any  con- 
ftable  (or  other  peace  officer  of  the  like  nature,  wheie 
there  is  no  conftable  of  fuch  parlfli  or  place)  of  any  per- 
fon keeping  a  bawdy-houfe,  gaming-houfe  or  any  other 
diforderdly  houfe,  in  fuch  parifh  or  place,  the  conftable 
or  fuch  officer  as  aforefaid,  fo  receiving  fuch  noiice,  fhall 
forthwith  go  with  fuch  inhabitants  to  one  of  his  Majefly's 
juf^ices  of  the  peace  of  the  county,  citv,  riding,  divifion 
or  liberty,  in  which  fuch  parifh  or  place  does  lie ;  and 
Ihall,  upon  firch  inhabitants  making  oath  before  fuch  juf- 
<ice,  that  they  do  believe  the  contents  of  fuch  notice  to 
be  true,  and  entring  into  a  recognizance  in  the  penal  fum  of 
twenty  pounds  each,  to  give  or  produce  material  evidence 
againfl  fuch  per  fun  for  fuch  offence,  enter  into  a  re- 
cognizance in  the  penal  fum  of  thirty  pounds,  to  profe- 
cute  with  efFciS  fuch  perfon  for  fuch  offence,  at  the  next 
general  or  quarter  ft/lion  of  the  peace,  or  at  the  next  af- 
fizes  to  be  bolden  for  the  county  in  which  fuch  parifh  or 
place  does  lie,  as  to  the  faid  juftlce  fhall  feem  meet : 
And  fuch  conflable  or  other  officer  {hall  be  allowed  all 
the  reafonable  expences  of  fuch  profccution,  to  be  afcer- 
Tained  by  any  two  jufliices  of  the  peace  of  the  county, 
city,  riding,  divifion  or  liberty  where  the  offence  fhall 
have  been  committed,  and  fhall  be  paid  the  fame  by 
the  overfeers  of  the  poor  of  fuch  parifh  or  place ;  and  in 
cafe  fuch  perfon  (hall  be  convifted  of  fuch  offence,  the 
overfeers  of  the  poor  of  fuch  parifh  or  place  fhall  forth- 
with pay  the  fum  of  ten  pounds  to  each  of  fuch  inhabi- 
tants J  and  in  cafe  fuch  overfeers  {hall  negle6t  or  refufe 
to  pay  to  fuch  conftable  or  other  officer  fuch  expences  of 
the  profccution  as  aforefaid,  or  fhall  negle£t  or  refufe  to 
pay  upon  demand,  the  faid  fums  of  ten  pounds  and  ten 
pounds,  fuch  overfeers,  and  each  of  them,  fhall  forfeit 
to  the  perfon  intitled  to  the  fame,  double  the  fum  fo  re- 
fufed  or  negleded  to  be  paid. 

Se£l.  6.  Provided,  That  upon  fuch  conftable  or  other 
officer  entering  into  fuch  recognizance  to  profecute  as 
aforefaid,  the  faid  juftice  of  peace  {hall  forthwith  make 
out  his  warrant  to  bring  the  perfon  fo  accufed  of  keeping 
a  bawdy-houfe,  gaming-houfe  or  other  diforderly  houfe, 
before  him,  and  fhall  bind  him  or  her  over  to  appear  at 
fuch  general  or  quarter-feffions  or  affizes,  there  to  anfwer 
to  fuch  bill  of  indidlinent  as  fliall  be  found  againfl:  him  or 
her  for  fuch  offence.  And  fuch  juftice  fhall  and  may, 
if  in  his  difcietion  he  thinks  fit,  likewife  demand  and 
take  fecurity  for  fuch  perfon's  good  benaviour  in  the  mean 
time,  and  until  the  faid  indiftment  {hall  be  found,  heard 
and  determined,  or  be  returned  by  the  grand  jury  not  to 
be  a  true  bill. 

Se£l.  7.  Provided  alfo,  That  in  cafe  fuch  conftable 
{hall  negleft  or  refufe,  upon  fuch  notice,  to  go  before 
any  juftice  of  tl  e  peace,  or  to  enter  into  fuch  recogni- 
zance, or  fhall  be  wilfully  negligent  in  carrying  on  the 
faid  profccution,  he  fhall  for  every  fuch  offence  forfeit 
the  fum  of  twenty  pounds  to  each  of  fuch  inhabitants, 
fo  giving  notice  as  aforefaid. 

Sen.  8.  And  whereas,  by  reafon  of  the  many  fubtle 
and  crafty  contrivances  of  perfons  keeping  bawdy-houfes, 
gaming-houfes  or  other  diforderly  houfes,  it  is  difficult  to 
prove  who  is  the  real  owner  or  keeper  thereof,  by  which 
means  many  notorious  offenders  have  efcaped  punifh- 
mcnt ;  Be  it  cnafted,  i^c.  That  any  perfon  who  fhall  at 
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any  time  hereafter  appear,  a£t  or  behave  him  or  her- 
felf  as  mafter  or  mlftrefs,  or  as  the  perfon  having  the 
caie,  government  or  management  of  any  bawdy-houfe, 
gamii.g-houfe  or  other  diforderly  houfe,  (hall  be"  deemed 
and  taken  to  be  the  keeper  thereof,  and  fhall  be  liable 
to  be  pfofecuted  and  punifiicd  as  fuch,  norwithftanding 
he  or  fhe  dall  not  in  fad  be  the  real  owner  or  keeper 
thereof. 

Se£i.  9.  Provided  neverthelcfs,  That  upon  any  fuch 
profccution  againft  any  perfon  for  keeping  a  bawdy-houfe, 
gaming-houfe  or  other  diforderly  houfe,  any  perfon  may 
give  evidence  againft  ihe  defendant,  or  on  behalf  of  the 
defendant  in  fuch  profecution,  notwithftanding  his  other 
being  an  inhabitant  or  parifhioner  of  the  faid  parifh  or 
place,  or  having  entered  into  fuch  rccoe-nizaiice  as  afore- 
faid. 

Se£i.  10.     And  na  indidtment  which  fhall  be  preferred 
againft  any   perfon  for  keeping  a  bawdy-houfe,  gaming- 
houfe  or  other  diforderly  houfe,  fhall  be  removed  by  any 
1  writ  of  certiorari  into  any  other  court  ;  but  fuch  indid- 
I  ment  {hall  be  heard,  tried  and  finally  determined  at  the 
j  fame  general  or  quarter-felfion  or  affizes,  where  fuch  in- 
I  didment  fhall  have  been  preferred  (unlefs  the  court  fhall 
think  proper,  upon  caufe  fhewn,  to  adjourn  the  fame)  i 
any  fuch  writ  or  allowance  thereof  notwithftanding. 
I       Stat.  30  Geo.  2.  cap.  24.  feSi.  14.     If  any  perfon   li- 
;  cenfed   to   fell  any  forts  of  liquors,  or   who  {hall  fell  or 
I  fuffcr  the  fame  to  be  fold  in  his  houfe,  outhoufe,  ground  or 
I  apartment  thereto  belonging,  (hall  knowingly  fuffer  any 
gaming  with  caids,  dice,  draughts,  ftiufflc- boards,  miffi- 
ffipi   or  billiard   tables,  fkittles,  nine-pins   or    with   any 
I  otlier    implement   of  gaming,    in    his    houfe,    outhoufe, 
I  ground  or  apartment  thereto  belonging,  by  any  journey- 
j  men,  labourers,   fervants   or  apprentices ;  and   {hall   be 
■  convidcd  thereof  on  confeffion,  or  oath  of  one  witnefs 
I  before  one  juftice,  within  fix  days  after  the  offence  com- 
I  mittcd;  he  fhall  forfeit  for  the  firft  offence  forty  fhillings, 
I  and  for  every  other  offence  ten  pounds,    by  diftrefs  by 
:  warrant  of  fuch  juftice  ;  three-fourths  of  which  fhall  be 
to  the  churchwardens  for  the  ufe  of  the  poor,  and  one 
fourth  to  the  informer. 

Sea.  15.  And  if  any  journeyman,  labourer,  appren- 
tice or  fervant,  (hall  game  in  any  houfe,  outhoufe, 
ground,  or  apartment  thereto  belonging,  wherein  any  li- 
quors fhall  be  fold  ;  and  complaint  thereof  fhall  be  made 
on  oath  before  one  juftice  where  the  offence  fhall  be 
committed ;  he  (hall  iffue  his  warrant  to  the  conftable  or 
other  peace  officer  of  the  place  wherein  the  offence  is 
charged  to  have  been  committed,  or  where  the  offender 
{hall  refide,  to  apprehend  and  carry  the  offender  before 
fome  juftice  of  the  place  where  the  offence  {hall  be  com- 
mitted, or  where  the  offender  fhall  refide ;  and  if  fuch 
perfon  fhall  be  convidted  thereof  by  the  oath  of  one  wit- 
nefs or  confeffion,  he  fhall  forfeit  not  exceeding  twenty 
ftiillings,  nor  lefs  than  five  fhillings,  as  the  juftice  fhall 
order,  every  time  he  fhall  fo  offend  and  be  convidfed  as 
aforefaid  }  one  fourth  to  the  informer,  and  three  fourths 
to  the  overfeers  for  the  ufe  of  the  poor;  and  if  he  {hall 
not  forthwith  pay  down  the  fame,  fuch  juftice  {half 
commit  him  to  the  houfe  of  correction  or  fome  other 
prifon  of  the  place  where  he  fhall  be  apprehended,  to  be 
kept  to  hard  labour  for  any  time  not  exceedintr  one 
month,  or  until  he  {hall  pay  the  forfeiture. 

Seii.  16.  And  any  juftice,  unto  whom  complaint  upon 
oath  fhall  be  made  of  any  offence  committed  againft  this 
act,  fhall  iffue  his  warrant  for  bringing  before  him  or 
fome  orher  juftice  of  fuch  place,  the  perfon  charged  with 
fuch  offence;  and  the  juftice  before  whom  he  is  brought 
{hall  hear  and  determine  the  matter,  and  proceed  to  judg- 
ment and  conviction;  and  if  it  fhall  appear  upon  oath  to 
the  fatisfadtion  of  fuch  juftice,  that  any  perfon  within 
his  jurifdidtion  can  give  material  evidence  on  behalf  of 
the  profecutor  or  of  the  perfon  accufed,  and  who  will  not 
voluntarily  appear,  he  fhall  iffue  his  fummons  to  convene 
him  to  give  his  evidence;  and  if  he  {hall  negledl  or  refufe 
to  appear  on  fuch  fummons,  and  no  juft  excufe  {hall  be 
offeied,  then  (on  proof  upon  oath  of  the  fummons  having 
been  duly  ferved  upon  him)  he  fhall  iffue  his  warrant  to 
bring  fuch  witnefs  before  him  ;  and  on  his  appearance,  if 

he 
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he  fhiU  refufe  to  be  examined -on  oath,  without  ofFering  1  aaion  ;    but   the  better  opinion  wa',    that   it   was    cot 
juft  caufe  for  fuch  rcfufal,  the  juftice  (hail  commie  him     within  the  ftatute  ;   tho'  if  it  had  been  pleaded,  that  the 
to  the  publicic  prifon  for  any  time  not  exceeding  three     feveral  meetings  were  poluively  appointed  to  elude  tl.e 
jjjjjj  ftatute,  it   might  be  otiierwife.      2  Mod.   54.    Hill.  27 

Seif.  IJ.  And   no  perfons  charfied  on  oath  with  being  j  Car.  2.  C.  B.   Hill  v.  Pheafant 
guilty  of  any  of  the  offences  puniftiable  by  this  afl,  and  ' 


C.  B.  Hill 
A.  wins  100/.  of  5.  at  pJay,  and  A.  owing  C.  jcol- 
brings  C.  to  B.  who  own'd  the  debt,  and  B.  gave  C.  a 
bond  for  the  ico/.  C.  not  being  privy  to  the  matter, 
accepted  the  bond,  and  afterwards  put  it  in  fuit.  The 
obligor  pleaded  the  ftatute,  but  the  plaintiff  difclofing  the 
whole  matter,  the  court  were  of  opinion  upon  demurrer, 
that  it  was  not  a  cafe  within  the  ftatuie;  and  gave  judg- 
ment for  the  plaintiff.  2  Afod.  278.  Alich.  29  Car.  2. 
C.  B.  Anon'. 

In  debt  upon  articles  for  100/.  won  at  a  horfe-ractf, 
defendant  pleaded  the  covenants,  by  which  it  was  farther 
agreed,  that  the   plaintiff,    at  the  requeft  of  the  defen- 
dant, would   run  his  horfe  again,  at  another  day  and 
place  for  200  /.  more,  and  then  pleads  the  ftatute ;  the- 
plaintiff  replied,  that  the  defendant  did  not  make  fuch 
requeft.     But  upon  demurrer    the  defendant  had  judg- 
ment.    For  though    the   ftatute   allows  the  lofing  of  3 
100  A  yet  in  this  cafe  the  100  /.  was  not  loft  [before]  a 
fecurity  given  to  run  for  more.     And   though  there  was 
but    100  /.  adtually  loft,  yet   the  contradt  being  [origi- 
nally] made  for  more,  it  was  void  for  the  whole  ab  ini' 
tio,  and   can't  be  made  good  by  the  fubfequent  event.     2 
Lev.  94.  Mich.  25  Car.  2.   B.  R.    Edgebury  v.  RoftH- 
dale.     Vent.  253.  S.  C.  by  name  of  Hedgeborrow  v.  Rof- 
fenden.     Where  the  contraft  is  intire,  tho'   the  wagers 
are  diftinft,  yet  no  part  of  the  money  is  recoverable.     3 
Salk.  175.  cites  Rojiingtcn' i  cafe.     The  cafe  of  Edgehurj 
v.  Rofindale,  cited   5  Mod.  352.  in  the  cafe"  of  Stanhope 
v.  Smith,  is  ftated   to  have  been  upon  articles  of  agree- 
ment concerning  a  horfe- match,  wherein  the  defendant 
jefty's  ju/iices  of  the  peace  for  the  faid  county  of  —~—  I  agreed  to  run  four  heats,  at   feveral  days   for   40  /.  each 
or  for  the  — —  riding  or  divijion  of  the  faid  county  of    heat ;  and  this  was  held  by  my  Lord  Hale  to  be  but  one 


which  ftiali  require  bail,  fhall  be  admitted  to  bail  before  ] 
twenty- four  hours  notice  at  leaft,  fliall  be  proved  by  oath 
to  have  been  given  in  writing  to  the  profecutor,  of  the 
names  and  places  of  abode  of  the  perfons  propofed  to  be 
bail  for  any  fuch  offender  or  offenders,  unlefs  the  bail 
offered  fhall  be  well  known  to  the  juftice  or  juftices,  and 
he  and  they  fhall  approve  of  them  ;  and  every  fuch  of- 
fender and  offenders,  who  fhall  be  bound  over  to  the  ge- 
neral quarter-fefTions  of  the  peace,  or  gaol-delivery  of  the 
county,  city  or  town,  wherein  the  offence  charged  on 
him  fliall  have  been  committed,  to  anfwer  any  fuch  of- 
fences puniQiable  by  this  afl,  ftiall  be  tried  at  fuch  general 
quarter-fefTions  of  the  peace,  or  feffions  of  oyer  and  ter- 
miner and  gaol-delivery  which  fhall  be  held  next  after  his, 
her  or  their  being  apprehended,  unlefs  the  court  fhall 
think  fit  to  put  off  the  trial  on  juft  caufe  made  out  to 
them. 

Sea.  18.  And  in  all  proceedings  on  this  aft,  any  perfon 
(hall  be  admitted  to  be  a  witnefs,  notwithftanding  his 
beine  an  inhabitant  of  the  place  wherein  the  offence  ftiall 
have  been  committed. 

Sea.  19.  And  the  juftice  before  whom  any  perfon 
(hall  be  convided  upon  this  aft,  ftiall  caufe  the  con- 
viftion  to  be  drawn  up  in  the  form  or  to  the  effeft  fol- 
lowing: 

.    \   T\E  it  remetnhredy  that  on  this  ■  day  of 

To  wit.  J  Z^-   -^  ,^^ y^g^  ^y  f,i,  Majejiy's 

reign,  A.  B.  is  conviaed  before  me   '  one  of  his  Ma 


•  or  for  the  city,  liberty,  or  town  of »-  (as  the 

cafe  fliall  happen  to  be)  for  and  the  faid 

— — —  do  adjudge  him,  or  her,  to  pay  and  forfeit  for  the 

fame,  the  fum  of .     Given  under  ——  the  day  and 

year  aforefaid. 

The  fame  to  be  written  upon  parchment,  and  tranf- 
mitted  to  the  next  feffions,  to  be  filed  amongft  the  re- 
cords ;  and  if  any  perfon  fhall  appeal  to  the  faid  feffions, 
the  juftices  there  (hall,  upon  receiving  the  faid  convic- 
tion, proceed  to  hear  and  determine  the  matter. 

Sea.  20.  And  no  certiorari  (hall  be  granted,  to  remove 
any  proceedings  on  this  aft. 

Sea.  21.  And  if  any  perfon  convifled  of  any  offence 
punifliable  by  this  aft,  (hall  think  himfelf  aggrieved  by 
the  judgment  of  the  juftice  before  whom  he  fliall  have 
been  convifted,  he  may  appeal  to  the  next  feffions,  and 
the  execution  of  the  judgment  ftiall  in  fuch  cafe  be  f^f- 
pended  ;  the  perfon  convifted  entring  into  recognizance 
at  the  time  of  the  conviftion,  with  two  fureties  in  double 
the  fum  he  fhall  have  been  adjudged  to  pay,  upon  con- 
dition to  profecute  fuch  appeal  with  effeft,  and  to  be 
forthcoming  to  abide  the  judgment  and  determination  of 
the  faid  feffions;  and  the  feffions  (hall  award  fuch  cofts 
as  fliall  appear  juft  and  reafonable  to  be  paid  by  either 
party;  and  if  the  judgment  fhall  be  affirmed,  the  appel- 
lant fliall  immediately  pay  the  fum  adjudged  to  be  for- 
feited, together  with  fuch  cofts  as  the  court  fhall  award, 
or  in  default  thereof  ftiall  fuffer  the  pains  and  penalties 
by  this  aft  infiifted  upon  perfons  refpeftively  who  fhall 
negleft  to  pay  or  fliall  not  pay  the  forfeitures  by  this  aft 
to  be  paid. 

Sea.  22.  And  no  perfon  puniflied  by  this  aft,  fliall  be 
puniflied  by  any  other  law. 

2.  Aaions  and  pleadings. 

In  debt  A.  won  80/.  at  one  meeting  of  B.  and  for 
which  B.  gave  fecurity,  and  then  they  appointed  another 
meeting,  and  A.  won  70/.  more  of  B.  the  queftion  was, 
whether  this  was  within  the  ftatute.  The  court  was  di- 
vided, which  the  plaintiff  perceiving,  difcontinued  his 
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agreement,  though  to  be  run  at  feveral  limes,  and   the 
defendant  in  that  cafe  had  judgment, 

Indeb.  a[f.  lies  not  for  money  won  at  play,  but  thtfre 
ought  to  be  a  fpecial  declaration  ;  'twas  faid  by  two  of 
the  judges,  that  peradventure,  by  fpecial  pleading,  a  good 
replication  may  be  made.  Lutw.  180.  IVhitgrave  v. 
Chancy,  S.  P.  becaufe  it  wanted  confideration  ;  it  being 
but  executory.  Per  Holt  Ch.  J.  5  Mod.  14.  in  cafe 
of  Walker  v.  JValktr.  i  Salk.  23.  Hard's  cafe.  S.  P. 
6  Mod,  129.  Pafch.  3  Anne,  B.  R.  Smith  v.  Aiery,  not- 
withftanding the  cafe  of  Ecclejlon  \,  Lewin;  for  per  Holt 
Ch.  J.  there  is  no  way  in  the  world  to  recover  money 
won  at  play,  but  by  fpecial  affumpfit.  And  the  aftion 
(hould  be  brought  upon  the  agreement  of  the  patties. 
'Tis  true,  when  two  agree  to  play  for  fo  much  money, 
that  is  an  aftual  promife  ;  but  if  either  win  there  is  no 
debt  arifes ;  for  nothing  but  a  meritorious  valuable  con- 
fideration can  raife  a  debt.  Ibid.  129.  12  Mod.  81.  S. 
P.  But  for  money  flaked  on  a  wager,  it  lies;  being 
in  a  third  perfon's  hands,  the  winning  the  wager  deter- 
mines the  property.     2  Show.  82.  contra v. 

Sterne,  3  Lev.  118.  contra.  Eggleton  v.  Lewin,  2  Vent, 
157.  contra.  Sherborn  v.  Colebatch.  A  general  indebita- 
tus will  not  lie  on  a  wager,  or  money  won  at  play  :  But 
it  muft  be  laid  by  way  of  mutual  promifes  fpecially,  and 
fo  judgment  was  reverfed.  But  the  chief  reafon  was, 
becaufe  the  court  would  not  countenance  gaming,  by  gi- 
ving fo  eafy  a  remedy  :  And  though  the  precedent  of 
Eglcton  v.  Lewin  was  (hewn,  in  which  judgment  was  af- 
firmed in  cam,  fcacc.  yet  it  would  not  prevail.  Carth. 
338.  Jackfon  v.  Celegrave.  An  exprefs  promife  will 
fupport  an  aftion.  Per  Parker  Ch.  J.  10  Mod.  312. 
Pafch.  I  Geo.  B.  R. 

In  an  aftion  upon  a  note  for  money  won  at  play,  de- 
fendant pleaded  the  ftatute,  and  fet  forth,  that  at  one 
fitting  he  loft  85/.  to  the  plaintiff,  and  40/.  more  to  fV. 
But  upon  demurrer,  judgment  was  given  for  the  plaintiff; 
for  the  ftatute  intends  a  remedy,  where  more  than  100/. 
is  loft  to  one  perfon,  and  at  one  fitting  ;  but  if  it  be 
loft  to  feveral  it  is  not  within  the  aft.  5  Alod.  351.  ■ 
Trin.  8  fV.  2.  B.  R.  Stanhope  v,  Smith. 

As 
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As  if  A.  lofes  95/.  to  B.  and  B.  refufing  to  play  any 
longer  with  him,  J.  lofes  10/.  to  C.  at  the  fame  fitting, 
yet  this  fhail  not  defeat  B.  of  the  money  wiiich  he  law- 
fiilly  won.  5  Aiod.  352.  in  the  cafe  of  Stanhope  v.  Smith. 
This  fecond  lofing  being  done  on  purpofe  to  avoid  the 
firft  debt  of  the  95/.  B.  may  fet  out  the  fraud  fpecially, 
and  fo  avoid  it.  12  Alod.  258.  in  the  cafe  of  JValker  v. 
JValker.  But  Trm.  28  Car.  2.  B.  R.  where  A.  had  loft 
to  B.  at  one  fort  of  game  90/.  and  to  6".  at  another  fort 
of  game  30/.  and  to  D.  at  another  fort  of  game  60/. 
and  in  an  atfion  of  debt  on  bond  brought  [for  one  of 
the  fums,]  defendant  pleaded  the  ftatute,  and  that  fie  lofl 
the  feveral  fums  as  above,  at  tlie  fame  time;  it  was  de- 
murred to,  becaufe  it  did  not  appear,  that  the  feveral 
winners  were  parties  together,  or  in  truft.for  one  another, 
and  that  the  ftatute  only  voids  debts  won,  where  they  are 
parties  or  trufled  for  each  other,  and  not  to  different 
gamefters.  But  it  was  adjudged  for  the  defendant,  the 
ihtuie  being  to  be  extended  againft  play.  3  Keb.  671. 
Hudfon  v.  Malln. 

In  an  acSion  for  money  won  at  play,  the  firft  count 
was  laid  properly  upon  mutual  promifes,  and  the  fecond 
count  was  cumque  etiam  ad  ludum  precdiHum  lucrifccit, 
&c.  without  a  confideration ;  after  verdidt  for  the  plain- 
tiff, judgment  was  ftaid.     Lord  Raym.  1034. 

In  an  aftion  brought  for  80/.  the  defendant  pleaded 
that  he  loft  it  to  the  plaintiff  at  play,  and  that  at  the 
fame  time  he  loft  40/.  to  J.  S.  at  play  ;  and  then  pleaded 
the  ftatute  of  gaming,  (Jc.  the  plaintiff  demurred  ;  and 
adjudged  a  good  plea  fince  both  the  fums  amounted  to 
more  than  100/.  and  were  loft  at  one  fitting ;  contra,  if 
the  40/.  had  been  loft  by  covin,  to  avoid  the  payment  of 
the  80/.  adjudged  in  C.  B.     Lord  Raym.  452. 

The  ftat.  of  gaming  may  be  pleaded  by  the  acceptor  of 
a  bill  of  exchange  payable  to  the  plaintiff  who  was  the 
winner.     Ld.  Raym.  87. 

The  defendant  was  convi£led  on  an  information  upon 
the  gaming-act,  which  fays  that  he  (hall  forfeit  five 
times  the  value,  to  be  recovered  by  a  common  informer, 
upon  conviftion.  And  it  was  moved,  that  a  fine  (hould 
be  fet  upon  the  defendant,  if  he  refufed  to  fpeak  with  the 
informer,  Sed  per  curiam;  All  the  judgment  we  can 
give  is,  quod  convicJus  eji ;  and  a  new  adlion  muft  be 
brought  upon  that  judgment  for  the  forfeiture,  which 
was  thought  fufficient  to  deter  the  offenders.  In  the  cafe 
of  recufancy  there  is  no  other  judgment.  Lutw.  159, 
162.  5  Mod.  431.  Cro.  Car.  504.  Co.  Ent.  362, 
The  defendant  was  difcharged  without  any  line  or  cofts. 
Sir  an.  1048. 

For  more  learning  on  this  fuijeSI,  fee  14  Vin.  Abr.   ///. 

Gaming.    See  HLottctp,  ^aps  auD  (25amcs, 

(15anO[:«Daj?5  (Dies  lujirationis,)  and  gang-weeks,  are 
mentioned   in  the  laws  of  King  Athelftan,     See  Ucga? 

tion^tocek. 

d^aol,  (Gaola,  Fr.  geole,  i.  e.  caveolci,  a  cage  for  birds) 
Is  ufed  metaphorically  for  a  prifon.     Cowell. 

1.  By  what  authority  gaols  are  ereiJed ;  t.o  ivhom  they 
lelong,  and  who  are  to  he  at  the  charge  of  repairing  them. 

2.  To  what  place  offenders  are  to  he  committed. 

3.  At  whofe  charge  prifoncrs  are  to  he  carried  to  gaol ; 
bow  they  are  to  be  fet  on  work,  and  how  maintained 
therein: 

4.  Of  the  offence  of  breaking  gaol. 

I.  By  what  authority  gaols  are  ereHed;  to  whom  they 
belong,  and  who  are  to  be  at  the  charge  of  repairing  them. 

Gaols  are  of  fuch  univerfal  concern  to  the  publick, 
that  none  can  be  ereded  by  any  lefs  authority  than  an 
z&  of  parliament.  2  Infi.  705.  Hence  the  coroner  is 
to  inquire  of  the  death  of  all  perfons  whatfoever  who  die 
in  prifon,  to  the  end  that  the  publick  may  be  Satisfied, 
whether  fuch  perfons  come  to  their  end  by  the  common 
courfe  of  nature,  or  by  fome  unlawful  violence,  or  un- 
reafonable  hardOiips,  put  on  them  by  thofe  under  whofe 
powei  they  were  confined.     3  Infl.  52,  qi. 

Vol.  II.  N''83. 
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Alfo  all  prifons  and  gaols  belong  to  the  King,  altho* 
a  fubjeft  may  have  the  cuftody  or  keeping  of  them. 
2  Inji.  ICO. 

And  to  this  purpofe,  by  the  5  H.  4.  cap.  16.  reciting, 
"  That  divers  conftables  of  caftles  within  the  realm, 
being  affigned  juftices  of  the  peace  by  the  King's  com- 
miffion,  had  by  colour  of  fuch  commiffion  ufed  to  take 
people,  to  whom  they  bore  evil  will,  and  imprifoned 
them  within  the  faid  caftles  till  they  have  made  fine  and 
ranfom  with  the  faid  conftables  for  their  deliverance; 
and  thereupon  it  is  enadted,  that  none  be  imprifoned  by 
any  juftice  of  the  peace  but  only  in  the  common  gaol, 
faving  to  lords  and  others,  which  have  gaols,  their  fran- 
chife  in  this  cafe. 

And  it  hath  been  holden,  that  the  King's  grant,  fince 
this  ftatute,  to  private  perfons  to  have  the  cuftody  of 
prifoners  committed  by  juftices  of  peace,  is  void  ;  and 
that  the  fheriff  fhall  have  the  cuftody  of  all  perfons  taken 
by  virtue  of  any  precept  or  authority  to  him  direded,  not- 
withftanding  any  grant  by  the  King  of  the  cuftody  of 
prifoners  to  another  perfon.  I  And.  345.  4  Co.  34.  a. 
9  Co.  119.     Cro.  Eliz.  829,  830. 

Alfo  it  is  faid,  that  none  can  claim  a  prifon  as  a  fran- 
chife,  unlefs  they  have  alfo  a  gaol-delivery  ;  and  that 
therefore  the  dean  and  chapter  of  Wejlminfler,  tho'  they 
have  the  cuftody  of  the  Gatehoufe  prifon,  yet  as  they 
have  no  gaol-delivery,  they  muft  fend  a  kalendar  of  the 
prifoners  to  Newgate.  1  Salk.  343.  FarefJ.  31.  per  Holt 
Ch.  J. 

By  the  14  Ed.  3.  cap.  10.  it  is  ena£led,  "  In  the 
right  of  the  gaols,  which  were  wont  to  be  in  ward  of 
the  fherifi's,  and  annexed  to  their  bailiwicks,  it  is  affented 
and  accorded  that  they  fliall  be  rejoined  to  tl  e  (heriffs  - 
and  the  fheriifs  (hall  have  the  cuftody  of  the  fame  "aols  as 
before  this  time  they  were  wont  to  have,  and  they  (hall 
put  in  fuch  under- keepers  for  whom  they  will  anfwer. 
This  ftatute  is  confirmed  by  19  Hen.  7.  cap.  10. 

By  the  3  Geo.  i.  cap.  15.  "  None  fliall  purchafe  the 
office  of  gaoler,  or  any  other  office  pertaining  to  the 
high  (heriff,   under  pain  of  500/. 

And  a  gaoler  in  fa(ff,  is  as  much  punifliable  for  a  mif- 
demeanor  in  his  office,  as  if  he  were  a  rightful  gaoler. 
2  Hawk.  134. 

Altho'  divers  lords  of  liberties  have  the  cuftody  of  pri- 
fons, and  fome  in  fee,  yet  the  prifon  itfelf  is  the  King's 
pro  bono  publico,  and  therefore  it  is  to  be  repaired  at  the 
common  charge.      2  InJi.  589. 

But  the  matter  is  now  regulated  by  the  ftat.  11  fe"  12 
TV.  3.  cap.  19.  by  which  it  is  enaded,  "  That  it  fliall 
and  may  be  lawful  for  the  juftices  of  the  peace,  or  the 
greater  number  of  them,  within  the  limits  of  their  com- 
milTions,  upon  prefentment  of  the  grand  jury  or  grand 
juries,,  at  the  alfife,  great  feflions,  and  general  gaol-deli- 
very held  for  the  faid  county,  of  the  infufficiency  or  in- 
conveniency  of  their  gaol  or  prifon,  to  conclude  and  agree 
upon  fuch  fum  or  fums  of  money,  as  upon  e.xamination 
of  able  and  fufficient  workmen  fhall  be  thought  neceflary 
for  the  building,  iinifhing  or  repairing  a  publick  gaol  or 
gaols,  belonging  to  the  (hire  or  county  whereof  they  are 
juftices  of  the  peace  5  and  by  warrant  under  their  hands 
and  feals,  or  under  the  hands  and  feals  of  the  greater 
number  of  them,  by  equal  proportion,  to  diftribute  and 
charge  the  fum  to  be  levied  for  the  ufes  aforefaid,  upon 
the  feveral  hundreds,  laths,  wapentakes,  rape,  ward,  or 
other  divifions  of  the  faid  county;  and  the  juftices  of 
peace  are  hereby  authorifed  and  impowered  at  the  general 
quarter-feffions,  held  for  the  refpeflive  divifion  of  the  faid 
county,  to  dire£l  their  warrants  or  precepts  to  high  con- 
ftables, petty  conftables,  bailiffs,  or  other  officer  or  offi- 
cers, as  they  in  their  difcfetion  (hall  think  moft  conve- 
nient, for  levying  and  collefling  the  fame.  Revived  and 
continued  for  feven  years  by  the  10  Ann.  cap.  14.  and 
made  perpetual. 

And  it  is  further  enafled  by  the  faid  ftatute,  fa.  2. 
"  That  if  any  perfon  ftiall  refufe  or  ne^ledl  to  pay  his  or 
their  affeflment,  by  the  fpace  of  four  days  after  demand 
thereof  by  the  proper  officer  appointed  to  colled  the  fame, 
or  (hall  convey  away  his  or  their  goods  or  eftate,  where- 
O  o  by 
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by  the  fum  or  fums  of  money  fo  aflefTed  car.'t  be  levied ; 
Ihen  it  fiiall  and  may  be  lawful  to  and  for  the  faid  col- 
kdlors,  by  warrant  from  any  one  of  the  juftices  of  the 
peace  prefent  at  the  faid  general  quarter- feflions  as  afore- 
faid,  to  levy  the  fum  (o  affefTed  by  diftrefs  and  fale  of 
the  goods  and  chattels  of  fuch  perfun  fo  refufing  or  neg- 
Jeding  to  pay  ;  and  the  goods  and  chattels  then  and  there 
found,  the  diflrefs  fo  taken,  to  keep  by  the  fpace  of 
four  days  at  the  cofts  and  charges  of  the  owner 
thereof;  and  if  the  faid  owner  do  not  pay  the  fum  or 
fums  of  money  Co  rated  or  afil-lTed  within  the  fpace  of 
the  faid  four  days,  then  the  faid  diftrefs  to  be  appraifed 
by  two  or  more  of  the  inhabitants  where  the  fame  (hall 
be  taken,  or  other  fufficient  perfons,  to  be  fold  by  the 
colleflor  for  payment  of  the  faid  money,  and  the  over- 
plus of  fuch  fale,  (if  any  be)  over  and  above  the  fum 
fo  afleffed,  and  charges  of  taking  and  keeping  of  the  dif- 
trefs to  be  immediately  returned  to  the  owner  thereof ; 
and  the  faid  juftices  of  the  peace  are  hereby  authorized 
and  impowered  under  their  hands  and  feals,  or  under  the 
hands  and  feals  of  the  greater  number  of  them,  to  con- 
ftitute  and  appoint  one  or  more  fufficient  perfon  or  per- 
fons to  be  receiver  of  the  money  fo  afTefl'ed  ;  the  faid  re- 
ceiver firft  giving  fecurity  to  be  accountable,  when 
thereunto  required,  for  all  fums  of  money  received  or 
difburl'ed  by  him,  in  purfuance  of  fuch  order  as  he  (hall 
have  received  under  the  hands  and  feals  of  the  juftices 
of  the  peace,  or  the  greater  number  of  them  ;  and  if  the 
faid  receiver  or  receivers,  high  conftable,  petty  conftable 
or  oiher  officers,  fhall  by  the  fpace  of  four  days  after  de- 
mand refufe  to  account  for  all  fums  of  money  received 
by  them  in  purfuance  of  this  adt ;  then  it  (hall  and  may 
be  lawful  for  the  juftices  of  the  peace,  or  the  greater 
number  of  them,  to  commit  him  or  them  to  prifon, 
there  to  remain  without  bail  or  mainprize,  until  he  or 
they  (hall  have  made  a  true  account,  fatisHed  or  paid 
fuch  fum  or  fums  of  money  as  (hall  appear  to  remain  in 
his  or  their  hands ;  and  the  receipt  of  fuch  receiver  (hall 
be  a  fufficient  difcharge  to  all  high  conftables,  petty  con- 
ftables  or  other  officer  or  officers,  paying  their  propor- 
tion of  fuch  alTefTments,  and  the  difcharge  under  the 
hands  and  feals  of  the  juftices  of  the  peace,  or  the  greater 
number  of  them,  at  the  affife,  great  feflions  and  general 
gaol-delivery,  to  fuch  their  receivers,  (hall  be  deemed  and 
allowed  as  a  good  and  fufficient  releafe,  acquittance  or 
difcharge  in  any  court  of  law  or  equity,  to  all  intents 
and  purpofes  whatfoever ;  and  the  faid  juftices  of  the 
peace  are  hereby  authorized  and  impowered  to  covenant, 
contradt  and  agree  with  any  perfon  or  perfons  for  the 
well  and  fufficient  building,  finiihing  and  repairing  of  the 
faid   gaol   or  gaols.     See  Jlat,    12   Geo,  2.  c.  19.  under 

title  Cottutp  rate, 

Se£i.  4.  Provided,  That  this  aft  be  not  any  wife 
hurtful  or  prejudicial  to  any  perfon  or  perfons  having  any 
common  gaol  by  inheritance,  for  term  of  life  or  for 
years  ;  but  that  they  (hall  have  and  enjoy  the  faid  gaols, 
and  the  profits,  fees  and  commodities  of  the  fame,  as  they 
had  or  might  lawfully  have  had  before  the  making  of  this 
aft,  and  as  if  this  aft  never  had  been  made. 

Seit.  5.  Provided  alfo,  that  this  aft  (hall  not  extend 
to  charge  any  perfon  inhabiting  in  any  liberty,  city, 
town  or  borough  corporate,  which  have  common  gaols 
for  felons  taken  in  the  fame,  and  commiffions  of  affife 
or  gaol-delivery  of  fuch  felons,  for  any  afTelTment,  to  the 
making  the  common  gaol  or  gaols  of  the  refpeftive  (hire 
or  county. 

And  u  is  further  enafted  by  the  faid  ftatute,  fell.  6. 
"  That  where  any  prifons  or  gaols  (belonging  to  any 
county  of  this  realm,  or  the  dominions  of  IValei,  are 
fituate  upon  any  lands  or  hereditaments  of  or  belonging  to 
the  King's  Majefty,)  in  right  of  the  crown,  that  the 
faid  lands  and  hereditaments,  with  their  and  every  of 
their  appurtenances,  (hall  not  at  any  time  be  alienated 
from  the  crown,  but  remain  and  be  for  the  publick  fer- 
rice  and  benefit  of  the  county. 
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2.  Tij  what  place  offenders  are  to  be  committed. 

By  the  5  H.  4.  cap.  10.  it  is  enafted,  "  That  none 
(hall  be  imprifoned  by  any  juftice  of  the  peace,  but  only 
in  the  common  gaol,  faving  to  Lords  and  others,  who 
have  gaols,  their  franchife  in  this  cafe.  —  This  flat,  is 
only    declatory  at    the  Common  law.     2  /;//?.  43. 

But  the  court  of  King's  Bench  may  commit  to  any 
prifon  in  the  kingdom  which  they  (hall  think  moft  pro- 
per, and  the  offender  fo  comm.itted  or  condemned  to  im- 
prifonment  can't  be  removed  or  bailed  by  any  other 
court.      Aloor  bbb.  pi.  913.      I  Sid.  145. 

But  by  the  31  Car.  2.  cap.  2.  fe£f.  12.  it  is  enafted, 
"  That  no  fubjeft  of  this  realm,  being  an  inhabitant  or 
refiant  of  this  kingdom  of  England,  dominion  of  fVales 
or  town  of  Berwick  upon  Tweed,  (hall  or  may  be  fent 
prifoner  into  Scotland,  Ireland,  Jerfey,  Guernfey,  Tangier^ 
or  into  any  parts,  garrifons,  illands  or  places  beyond  the 
feas,  which  then  were,  or  at  any  time  hereafter  fliould 
be  within  or  without  the  dominions  of  his  Majefty,  his 
heirs  or  fuccefTors,  and  that  every  fuch  imprifonment  is 
by  the  faid  ftatute  enafted  and  adjudged  to  be  illegal  ; 
and  that  every  fubjeft  fo  imprifoned  (hall  have  an  aftion 
of  falfe  imprifonment,  idc.  and  recover  treble  cofts,  and 
no  lefs  damages  than  five  hundred  pounds  againft  the 
perfon  making  fuch  warrant,  who  (hall  incur  a  pramu- 
nire. 

And  as  prifoners  ought  to  be  committed  at  firft  to  the 
proper  prifon,  fo  ought  they  not  to  be  removed  from 
thence,  except  in  fome  fpecial  cafes. 

To  which  purpofe,  by  the  faid  flat.  31  Car.  2.  c.  2. 
fcit.  9.  it  is  enafted,  "  That  if  any  fubjeft  of  this 
realm  (hall  be  committed  to  any  prifon,  or  in  cuftody  of 
any  officer  or  officers  whatfoever,  for  any  criminal  or 
fuppofed  criminal  matter,  that  the  faid  perfon  (hall  not 
be  removed  from  the  faid  prifon  and  cuftody  into  the  cuf- 
tody of  any  other  officer  or  officers,  unlefs  it  be  by  a 
habeas  corpus,  or  fome  other  legal  writ ;  or  where  the 
prifoner  is  delivered  to  the  conftable,  or  other  inferior 
officer,  to  carry  fuch  prifoner  to  fome  common  gaol  ;  or 
where  any  perfon  is  fent  by  order  of  any  judge  of  affife 
or  juftice  of  the  peace  to  any  common  work-houfe  or 
houfe  of  correftion ;  or  where  the  prifoner  is  removed 
from  one  prifon  to  another  within  the  fame  county,  in 
order  to  a  trial  or  difcharge  by  due  courfe  of  law ;  or  in 
cafe  of  fudden  fire  or  infeftion,  or  other  neceflity  ;  upon 
pain  that  he  who  makes  out,  figns  or  counterfigns,  or 
obeys  or  executes  fuch  warrant,  fhall  forfeit  to  the  party 
grieved  one  hundred  pounds  for  the  firft  offence,  two 
hundred  pounds  for  the  fecond,  fSc.  See  19  Car.  2. 
cap.  4.  for  impowering  juftices  of  the  peace  to  retnove 
prifoners  in  cafe  of  infeftion. 

By  flat.  II  y  12  IVill.  3.  c.  10.  All  murderers  and 
felons  (hall  be  imprifoned  in  the  common  gaol,  and  the 
(hcrifFs  (hall  have  the  keeping  of  the  faid  gaol. 

3.  At  whofe  charge  prifoners  are  to  be  carried  to  gaol  i 
how  they  are  to  be  fet  on  work,  and  how  maintained  therein. 

By  the  flat.  3  Jac.  i.  cap.  10.  fegf.  1.  it  is  enafted, 
"  That  every  perfon  or  perfons  that  (hall  be  committed 
to  the  common  or  ufual  gaol,  within  any  counfy  or  li- 
berty within  this  realm,  by  any  juftice  or  juftices  of  the 
peace  for  any  offence  or  mifdemeanor,  having  means  or 
ability  thereunto,  (hall  bear  their  own  reafonable  charges 
for  fo  conveying  or  fending  them  to  the  faid  gaol,  and 
the  charges  alfo  of  fuch  as  fhall  be  appointed  to  guard 
them  to  fuch  gaol,  and  fhall  fo  guard  them  thither  ; 
and  if  any  fuch  perfon  or  perfons,  fo  to  be  committed, 
(hall  refufe  at  the  time  of  their  commitment,  and  fen- 
ding to  the  faid  gaol,  to  defray  the  faid  charges,  or  (hall 
not  then  pay  or  bear  the  fame,  that  then  fuch  juftice  or 
juftices  of  the  peace  (hall  and  may,  by  writing  under  his 
or  their  hand  and  feal,  or  hands  and  feals,  give  warrant 
to  the  conftable  or  conftables  of  the  hundred,  or  conftable 
or  tithing-man  of  the  tithing  or  town(hip  where  fuch 
perfon  or  perfons  (hall  be  dwelling  and  inhabit,  or  from  _  i| 
whence  he  or  they  (hall  be  committed,  or  where  he  or    |l 
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they  fli.ill  have  any  goods  within  the  county  or  liberty, 
to  fell  fuch  and  lb  much  of  the  goods  and  chattels  of  the 
fald  perfons,  as,  by  the  difcretion  of  the  faid  jultice  oi 
juftices  of  the  peace,  (hall  fatisfy  and  pjy  the  ciiarges  ol 
fjcli  his  ciiniing  or  fending  to  the  faid  gaol ;  the  appraife- 
'irient  to  be  nude  by  four  of  the  honeft  inhabitants  of 
the  parifh  or  tithing,  where  fuch  goods  or  chattels  fhall 
remain  and  be,  and  the  overplus  of  the  money  which 
(hall  be  made  thereof  to  be  delivered  to  the  party  to 
whom  the  faid  goods  fhall  belong. 

And  it  is  further  enadted,  feci.  2.  That  if  the  faid 
perfons  (tall  not  have  any  goods  or  chattels,  which  may 
be  fold  for  the  purpofes  aforefaid,  within  the  county  or 
liberty,  an  indifferent  aflclTment  fhall  be  made  by  the 
cohftables  and  churchwardens,  and  two  or  three  other 
the  honefl  inhabitants  of  the  parifli  or  tithing  where  fuch 
offenders  fhall  be  taken  or  apprehended,  the  faid  taxation 
being  allowed  under  the  hand  of  one  or  raore  juftice  or 
juftices  of  the  peace,  if  there  be  fuch  conftables  or 
churchwardens  there  mhabiting,  and  in  default  of  them, 
by  four  of  the  principal  inhabitants  of  the  faid  parifh, 
townfhip  or  tithing,  where  fuch  offenders  fhall  be  taken  or 
apprehended  j  and  if  any  fo  afTeffed  fhall  refufe  to  pay 
their  faid  taxation,  then  the  juflice  or  juftices  of  the 
peace  by  whom  the  faid  offenders  Aail  be  committed  to 
prifon,  or  any  juftice  of  peace  near  adjoining,  (hall  and 
mav  give  warrant  as  aforefaid,  to  the  conliable,  tithing- 
man  or  other  officer,  there  to  diftrain  the  goods  of  any 
/o  affeffed  which  ftiall  refufe  to  pay  the  fame,  and  to 
fell  the  fjine,  and  that  fuch  perfon  or  perfons  fo  autho- 
rized (hall  have  full  power  to  diftrain,  and  by  appraife- 
ment  of  four  fubttantial  inhabitants  of  the  faid  place,  to 
fell  a  fufficient  quantity  of  the  goods  and  chattels  of  the 
faid  perfon  fo  refufing,  for  the  levying  of  the  faid  taxa- 
tion ;  and  if  any  overplus  of  the  money  come  by  the 
fale  thereof,  the  fame  to  be  delivered  to  the  owner. 

By  flat.  27  Geo.  2.  c.  3.  the  expence  of  conveying 
poor  offenders  to  gaol  or  the  houfe  of  correiSlion,  (hall  be 
paid  by  the  treafurer  of  the  county,  except  in  Middle- 
fex. 

By  fome  opinions,  a  gaoler  is  compellable  to  find  his 
prifoner  fuftenance  ;  but  as  this  is  denied  by  others,  and  as 
there  are  feveral  ftatutes  which  provide  for  the  mainte- 
nance of  prifoners,  without  fuppofmg  the  gaoler  any  way 
obliged  to  it,  it  feems  this  opinion  is  not  maintainable. 
Co.  87.  So  Co.  Lit.  2i^S-  "•  where  Lord  Coke  fays,  that 
in  an  a<?lion  of  debt  by  a  gaoler  againft  the  prifoner  for 
his  victuals,  the  defendant  fhall  not  wage  his  law,  for  he 
cannot  refufe  the  ptlfoner,  and  ought  not  to  fuffer  him 
to  die  for  default  of  fuftenance  ;  otherwife  it  is  for  tabling 
a  man  at  large. 

By  the  \\Eli%.  cap.  5.  feSi.  '3^'j ,  it  is  enafled,  "  That 
it  (hall  and  may  be  lawful  for  the  juftices  of  peace  of 
every  (hire  within  this  realm,  at  their  general  quarter- 
fefiions  of  the  peace  to  be  holden  within  the  fame  (hires, 
or  the  moft  part  of  the  faid  juftices,  being  then  prefent, 
to  rate  and  tax  every  parifh  within  the  faid  (hires,  at 
fuch  reafonable  fums  of  money,  for  and  towards  the  re- 
lief of  prifoners,  as  they  fhall  think  convenient  by  their 
difcretions,  fo  that  the  faid  taxation  and  rate  doth  not 
exceed  above  b  d.  or  8  d.  by  the  week  out  of  every  pa- 
/i(h  ;  and  that  the  churchwardens  of  every  parifh  within 
this  realm,  for  the  time  being  (hall  every  Sunday  levy 
the  fame,  and  once  every  quarter  of  a  year  pay  the 
high  conftables  or  head  officers  of  every  town,  parifh, 
hundred,  riding  or  wapentake  within  this  realm,  all  fuch 
fums  of  maney  as  their  parifh  (hall  be  rated  and  taxed, 
for  and  towards  the  relief  of  the  faid  prifoners  within 
their  feveral  pariflies  ;  and  that  the  faid  high  conftables 
.and  head  officers,  and  every  of  them,  (hall  pay  all  fuch 
liims  of  money  fo  to  them  paid  by  the  faid  churchwar- 
dens, at  every  general  quarter- felTions  to  be  holden  with- 
in the  faid  feveral  fiiire?,  to  fuch  fufficient  perfons 
towelling  nigh  the  faid  gaols,  as  (hall  be  a;.'pointed  by  the 
faid  juftices  in  their  faid  open  quarter- feffions,  to  be  there 
ready  to  receive  the  faid  money  fo  colieded,  as  is  afore- 
faid ;  and  that  the  colledors  for  the  faid  prifoners  fhall 
weekly  diftribute  and  pay  all  fuch  fums  of  money  as 
they  and  every  of  them  ihall  receive,  for  tl»€  relief  of  the 
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faid  prifoners  as  aforefaid  ;  upon  pain,  as  well  the  faia 
churchwardens  of  every  parifh,  conftable  and  head  offi- 
cers of  every  hundred  or  wapentake,  as  alfo  the  faid  col- 
lectors appointed  for  the  colledion  and  contribution  of 
the  faid  prifoners,  fo  making  default  as  aforefaid,  to  for- 
feit 5  /.  the  one  moiety  thereof  (hall  be  to  the  ufe  of 
the  Q^ieen's  M;ijefty,  her  heirs  and  fuccefTors,  and  the 
other  moiety  to  the  relief  of  the  prifoners. 

ScSi.  38.  Provided,  that  the  juftices  of  peace  within 
any  county  of  this  realm  or  JVales,  ftialt  not  intromit  or 
enrer  into  any  city,  borough,  place  or  town  corporate, 
for  the  execution  of  any  branch,  articles  or  fentence  of 
this  a£f,  for  or  concerning  any  offence,  matter  or  caufe 
growing  or  arifing  within  the  precindfs,  liberties  or  jurif- 
di£lions  of  fuch  city,  borough,  place  or  town  corporate; 
but  that  it  may  and  (hall  be  lawful  to  the  juftice  and 
juftices  of  the  peace,  mayor,  bail.fts,  and  other  head  offi- 
cers of  thofe  cities,  boroughs,  places  and  towns  corporate, 
where  there  be  juftice  or  juftices,  to  proceed  to  the  exe- 
cution of  this  ad  within  the  precind  and  compafs  of  their 
liberties,  in  fuch  manner  and  form  as  the  juftices  of 
peace  in  any  county  may  or  ought  to  do  within  the  fame 
county  by  virtue  of  this  ad;  any  matter  or  thing  in  this 
ad  exprefl'ed   to  the  contrary   thereof  notwithftanding. 

See  Cotiiup  rate. 

And  by  the  19  Car.  1.  cap.  4.  it  is  enaded,  "  That 
the  juftices  of  peace  of  the  refpedive  counties,  at  any 
their  general  feffxons,  or  the  major  part  of  them  then 
there  aflembled,  if  they  (hall  find  it  needful  fo  to  do, 
may  provide  a  ftock  of  fuch  materials  as  they  find  con- 
venient for  the  letting  poor  prifoners  on  work,  in  fuch 
manner  and  by  fuch  ways,  as  other  county  charges  by 
the  laws  and  ifatutcs  of  the  lealm  are  and  may  be  levied 
and  railed,  and  to  pay  and  provide  fit  perfons  to  overfee 
and  fet  fuch  prifoners  on  work,  and  make  fuch  orders  for 
accounts  of  and  concerning  the  premiffes,  as  (hall  by 
them  be  thought  needful,  and  for  punifhment  of  negleds 
and  other  abufes,  and  for  beftowing  the  profits  arifing 
by  the  labour  of  the  prifoners  fo  fet  on  work  for  their 
relief,  which  fhall  be  duly  obfcrved,  and  may  alter,  revoke, 
or  amend  fuch  their  orders  from  time  to  time;  provided, 
that  no  parifh  be  rated  above  fixpence  by  the  week  to- 
wards the  premiffes,  having  refped  to  the  refpedive 
values  of  the  feveral  pari(hes. 

By  the  22  y  23  Car.  2.  cap.  20.  fe£i.  10.  it  is  en- 
aded, "  That  every  under-fheriff,  gaoler,  keeper  of  pri- 
fon or  gaol,  and  every  perfon  or  perfons  whatfoever,  to 
whofe  cuftody  any  perfon  or  perfons  (hall  be  delivered  or 
committed  by  virtue  of  any  writ  or  procefs,  on  any  pre- 
tence whatfoever,  (liall  permit  and  fuffer  the  faid  perfon 
or  perfcins  at  his  and  their  will  and  pleafure  to  fend  for 
and  have  any  beer,  ale,  viduals  and  other  neceffary  food, 
where  and  from  Vv-hence  they  pleafe;  and  alfo  to  have  and 
ufe  fuch  bedding,  linen,  and  otlier  things,  as  the  faid 
perfon  or  perfons  (hall  think  fit,  without  any  purloining, 
detaining,  or  paying  for  the  fame,  or  any  part  thereof. 

By  the  2  Geo.  2.  cap.  22.  it  is  enaded,  "  That  the 
lords  chief  juftices,  lord  chief  baron,  judges  of  affif«, 
and  juftices  of  the  peace,  in  their  refpedive  jurifdi^fions, 
and  all  commiifioners  for  charitable  ufes,  do  their  beft  en- 
deavours and  diligence  to  examine  and  difcover  the  feveral 
gifts,  legacies  and  bequefts  beftowed  and  given  for  the  be- 
nefit and  advantage  of  the  poor  prifoners  in  the  faid  fe- 
veral gaols  and  prifonS,  and  to  fend  for  any  deeds,  wills, 
writings,  and  books  of  account  v/hatfoever,  and  any 
perfon  or  perfons  concerned  therein,  and  to  examine  them 
upon  oath  to  make  true  difcovery  thereof,  (which  they 
have  full  power  and  authority  to  do,)  and  to  order  and 
fettle  the  payment,  recovery  and  receipt  of  the  fame, 
when  fo  difcovered  and  afcertained,  in  fuch  eafy  and 
expeditious  manner  and  way,  that  the  prifoners  for  the 
future  may  not  be  defrauded,  but  receive  the  full  benefit 
thereof,  according  to  the  true  intent  of  the  donors,  and 
that  the  lift  or  tables  of  fuch  gifts,  legjcics  and  bequefts, 
tor  the  benefit  of  the  prifoners  in  eveiy  gjol  and  prilon 
rcfpedively,  fairly  written,  fhall  be  likevvife  hung  up  in 
fuch  gaols  and  prifons  relpct^tively,  in  fome  open  room 
or  place,  to  which  the  prifoners  may  have  reforr,  as  o*- 
cafion  (hall  require,  without  fee,  and  (hall  be  regifteied 
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by  the  clerks  of  tlie  peace  of  the  refpeftive  counties  and 
places  in  manner  aforefaid. 

4.  Of  the  offence  of  breaking  prifon. 

The  ofFence  of  breaking  a  gaol  or  prifon,  by  the  Com- 
mon law  was  no  lefs  than  felony  ;  and  this  v>  hether  the 
party  were  committed  in  a  criminal  or  civil  cafe,  or  whe- 
ther he  were  aftually  within  the  walls  of  the  prifon,  or 
only  in  the  flocks,  or  in  the  cuflody  of  any  perfon  who 
had  lawfully  arretted  him,  or  whetlier  he  were  in  the 
Kind's  prifon,  or  one  belonging  to  a  lord  of  franchife. 
2  I^.  589.     Staundf.  P.C.  31.      Cro.  Car.  210. 

But  now  by  the  flatute  i  Ed.  2.  Ji.  2.  The  feverity  of 
the  law  is  relaxed,  and  the  breaking  of  prifon  is  only 
felony,  as  therein  declared.      2  Inft.  589. 

Stat.  I  Ed.  2.  Jt.  2.  "  Concerning  prifoners  which 
break  prifon,  our  Lord  tlie  King  willeth  and  commandeth, 
that  none  from  henceforth  that  breaketh  prifon  fhall  have 
judgment  of  life  or  member  for  breaking  of  prifon  only, 
except  the  caufe  for  which  he  was  taken  and  imprifoned 
did  require  fuch  judgment,  if  he  had  been  convi<S  there- 
upon according  to  the  law  and  cuftom  of  the  realm  j  albeit 
in  times  paft  it  hath  been  ufed  otherwife." 

In  the  conflruflion  of  this  ftatute,  the  following  opi- 
nions have  been  holden  ; 

That  any  place  whatfoever,  wherein  a  perfon  under  a 
lawful  arreft  for  a  fuppofed  capital  ofFence  is  reftrained 
from  his  liberty,  whether  in  the  flocks  or  ftreet,  or  in 
the  common  gaol,  or  the  houfe  of  a  conftable  or  private 
perfon,  or  the  prifon  of  the  ordinary,  is  a  prifon  within 
the  ftatute.  2  Inji.  589.  Dyer  99.  pi.  60.  Crom.  38. 
Cro.  Car.  210.     Hale's  P.  C.  107. 

That  if  the  party  who  breaks  from  prifon  were  taken 
on  a  capias  on  an  indidment  or  appeal,  it  is  not  material, 
whether  that  of  which  he  is  accufed,  were  in  truth  commit- 
ted or  not,  for  there  is  an  accufation  againft  him  on  record, 
which  makes  the  commitment  lawful,  be  he  ever  fo  in- 
nocent.    2 /«/?.  590.     Hale's  P.C.  log. 

Alfo  if  an  innocent  perfon  be  committed  by  a  lawful 
mittimus  on  fuch  fufpicion  of  felony,  actually  done  by 
fome  other,  as  will  juflify  his  imprifoment,  though  he 
be  neither  indifled  nor  appealed,  he  is  within  the  ftatute 
if  he  break  the  prifon,  for  that  he  was  legally  in  cuftody, 
and  ought  to  have  fubmitted  to  it  till  he  had  been  dif- 
charged  by  due  courfe  of  law.      Hale's  P.C.  109.     2  In/l. 

590.  Dyer  99.  pi.  60.     Cramp.  38.  a. 

But  if  no  felony  at  all  were  done,  and  the  party  be 
neither  indidled  or  appealed,  no  mittimus  for  fuch  a  fup- 
pofed crime  will  make  him  guilty  within  the  ftatute  by 
breaking  the  prifon,  for  that  his  imprifonment  was  un- 
juftifiable.  Hale's  P.C.  log.  %  InJl.  c^go,  cont.  2  Leon. 
ibb. 

Alfo  if  a  felony  were  done,  yet  if  there  were  no  juft 
caufe  of  fufpicion  either  to  arreft  or  commit  the  party, 
and  the  mittimus  be  not  in  fuch  form  as  the  law  requires, 
his  breaking  of  the  prifon  cannot  be  felony,  becaufe  the 
lawfulnefs  of  imprifonment,  in  fuch  cafe,  depends  wholly 
on  the  mittimus,  which,  if  it  be  not  according  to  law, 
the  imprifonment  will  have  nothing  to  fupport  it.    2  InJi. 

591.  H.  P.  109.  but  for  this  fee  A'Jod.  80.     2  Hawk. 
P.C.  124-5. 

That  there  muft  be  an  adual  breaking,  for  the  words 
felonice  fregit  prifonam,  which  are  neceflary  in  every  in- 
ditlment  for  this  off'ence,  cannot  be  fatisfied  without  fome 
a£tual  force  or  violence  ;  and  therefore  if  the  prifoner, 
without  the  ufe  of  any  violent  means,  go  out  of  the  prifon 
doors,  which  he  finds  open  by  the  negligence  or  confent 
of  the  gaoler,  or  if  he  efcape  thro'  a  breach  made  by  others 
without  his  privity,  he  is  guilty  of  a  mifdemeanor  only, 
and  not  of  felony.  2  InJi.  589.  Hale's  P.  C.  108. 
Staundf  P.C.  7,1. 

Nor  will  the  breaking  of  prifon,  which  is  neceflitated 
by  any  accident,  happening  without  any  default  of  the 
prifoner,  as  where  the  prifon  is  fired  by  lightning,  or 
otherwife,  without  his  privity,  and  breaks  out  to  fave  his 
life,  come  within  the  ftatute.  Plow,  136.  2  InJi,  590. 
Hale's  P.  C.  io8. 
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Nor  is  It  felony  to  break  a  prifon,  unlefs  the  prlfonef 
efcape.      Keilw.  87.  a. 

That  if  the  imprifonment  be  for  any  ofFence  made  ca- 
pital by  a  fubfequent  ftatute,  the  breach  of  prifon  is  as 
much  within  the  ^{\  of  Ed.  2.  as  if  the  offence  had  always 
been  felony;  but  if  the  cffence,  for  which  a  man  is  com- 
mitred,  were  but  a  trefpafs  at  the  time  when  he  breaks 
the  prifon,  and  afterwards  become  felony  by  a  matter 
fubfequent;  as  where  one  committed  for  having  riange- 
roiifly  wounded  a  man,  who  afterwards  die?,  breaks  the 
prifon  before  he  die%  the  fidlion  of  law,  which  to 
many  purpofes  makes  the  ofFence  a  felony  ab  initio,  fhall 
not  be  carried  fo  far  as  to  make  the  prifon-breach  alfo  a 
felony,  which  at  the  time  when  it  was  committed  was 
but  a  niifdemeanor.  Hale's  P.  C.  108,  2  In/l.  591. 
Plow.  258. 

Alfo  it  feems  the  better  opinion,  that  if  the  ofFence, 
for  which  the  party  was  committed,  be  in  truth  but  a 
trefpafs,  the  calling  it  felony  in  the  mittimus,  will  not 
make  the  breaking  of  the  prifon  amount  to  felony ;  and 
that  on  the  other  fide,  if  the  offence  were  in  truth  a  ca- 
pital one,  the  calling  it  a  trefpafs  in  the  mittimus  will  not 
bring  it  within  the  ftatute  ;  for  the  caufe  of  the  impri- 
fonment is  what  the  ftatute  regards,  and  that  is  the  of- 
fence, whicli  can  neither  be  lefTencd  nor  increafed  by  a 
miftake  in  the  mittimus.  But  for  this  fee  2  Hawk.  P.C. 
126-7. 

That  the  breach  of  prifon  by  a  perfon  attainted  is 
within  the  ftatute,  tho'  his  crime  doth  not  now  require 
any  judgment,  becaufe  it  hath  been  given  already,  whereby 
he  is  out  of  the  ftridt  letter  of  the  ftatute,  but  clearly  ftill 
within  the  meaning  of  the  words.  2  Hawk.  P.  C, 
127. 

That  the  offence  of  breaking  prifon  is  but  felony, 
whatfoever  the  crime  were  for  which  the  party  was  com- 
mitted, unlefs  his  intent  were  to  favour  the  efcape  of 
others  who  were  committed  for  treafon,  for  that  will 
make  him  a  principal  in  the  treafon.  2  Hawk.  P.  C. 
127. 

That  he  that  breaks  prifon  may  be  proceeded  againfl 
for  fuch  crime  before  he  be  conviiSed  of  the  crime  for 
which  he  is  committed,  becaufe  the  breach  of  prifon  is  a 
diftindt  independant  offence;  but  the  (heriff's  return  of 
a  breach  of  prifon  is  not  a  fufHcient  ground  to  arraign  a 
man  without  an  indi6lment.     2  Hawk.  P.  C,  127 — 8. 

That  it  is  not  fufficient  to  indift  a  man  generally  for 
having  felonioufly  broken  prifon  ;  but  the  cafe  muft  be 
fet  forth  fpecially,  that  it  may  appear  that  he  was  lawfully 
in  prifon,  and  for  a  capital  offence.     Hale's  P.  C.  109. 

2  InJi.  591.    See  p^tfon,  ^arIT)alfca. 

dPaoIcr,  Is  the  mafter  or  keeper  of  a  gaol  or  prifon. 

Cowell. 

1.  The  duty  and  power  of  gaolers  and  keepers  ofprlfons. 

2.  For  what  offences  they  jhall  forfeit  their  ojffces. 

I .  The  duty  and  power  of  gaolers  and  keepers  of  prifons. 

A  gaoler  is  confiJered  as  an  officer  relating  to  the  ad- 
miniftration  of  juftice,  and  is  fo  far  under  the  protciTlion 
of  the  law,  that  if  a  perfon  tlireatens  him  for  keeping  a 
prifoner  in  fafe  cuftody,  he  may  be  indifled  and  fined, 
and  imprifoned  for  it.      2  Rol.  Jbr.  -jb. 

If  a  criminal  endeavouring  to  break  the  gaol,  affault 
the  gaoler,  he  may  be  lawfully  killed  by  him  in  the  af- 
fray.     Jenk.  23.      I  Hawk.  P.  C.  71. 

Befides  the  duties  injoined  gaolers  by  adl  of  parlia- 
ment, and  the  abufcs  tor  which  by  flatute  they  are  pu- 
niftiable,  the  Common  law  fubjefls  them  to  fine  and  im- 
prifonment, as  alfo  to  the  forfeiture  of  their  offices,  for 
ii-rofs  and  palpable  abufes  in  the  execution  of  their  offices, 
fuch  as  fuffering  prifoners  to  efcape,  barbaroufly  mifufing 
them,  l^c.  9  Co.  50.  Raym.  2ib.  2  InJi.  381.  8 
Co.  44. 

By  the  14  Ed.  3.  cap.  10.  "  If  any  keeper  of  a  pri- 
fon or  under-keeper,  by  too  great  durefs  of  imprifon- 
ment, and  by  pain,  make  any  prifoner  that  he  hath  in 
I     '  his 
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his  ward  to  become  an  appellor  againft  his  will,  he  is 
guilty  of  felony. 

In  the  conHru£lion  of  this  ftatute  it  is  faid  to  be  no 
way  material,  whether  the  approvement  be  true  or  falfe, 
or  whether  the  appellee  be  acquitted  or  condemned  ;  but 
at  law  this  offence  was  efteemed  a  mifprifion  only,  unlefs 
the  appellee  were  hanged  by  reafon  of  the  appeal.  Staund. 
P.  C.  36.      3  Injl.  91. 

Alfo  gaoltis  are  punifliable  by  attachment,  as  all  other 
officers  are,  by  the  courts  to  which  they  more  immedi- 
ately belon",  for  any  grofs  mifbehaviour  in  their  offices, 
or  contempt  of  the  rules  of  fuch  courts,  and  punifliable 
by  any  other  courts  for  difbobeying  wnis  oi  habais  corpus 
awarded  by  fuch  courts,  and  not  bringing  up  the  prifoner 
at  the  day  prefixed  by  fuch  writs,  z  Hawk.  P.  C.  151. 
and  vide  tit.  Habeas  Corpus. 

By  the  4  Ed.  3.  cap.  10.  reciting,  That  whereas  in 
times  part,  fhenfFs  and  gaolers  of  gaols  would  not  receive 
thieves,  perfons  appealed,  indided  or  found  with  the 
manner,  taken  and  attached  by  the  conftables  and  town- 
(hips,  without  taking  great  fines  and  ranfoms  of  them 
for  their  receipt;  whereby  the  faid  conftables  and  town- 
Ihips  have  been  unwilling  to  take  thieves  and  felons  be- 
caufe  of  fuch  extreme  charges,  and  the  thieves  and  fe- 
lons the  more  encouraged  to  offend;  it  is enaded,  "  That 
the  flierifFs  and  gaolers  fliall  receive,  and  fafely  keep  in 
prifon  from  henceforth  fuch  thieves  and  felons,  by  the 
delivery  of  the  conftables  and  townfhips,  without  taking 
any  thing  for  the  receipt ;  and  the  juftices  to  deliver  the 
gaol,  (hall  have  power  to  hear  tlieir  complaints,  that  will 
complain  againft  the  fhetifFs  and  gaolers  in  fuch  cafe, 
and  moreover  to  punifli  the  fhenffs  and  gaolers,  if  they 
be  found  guilty.  By  the  23  H.  6.  cap.  10.  a  gaoler 
upon  commitment  may  take  ^.d. 

By  the  3  H.  7.  cap.  3.  it  is  enaded,  "  That  every 
IherifF,  bailiff  of  franchile,  and  every  other  perfon  ha- 
ving authority  or  power  of  keeping  of  gaol,  or  of  pri- 
foners  for  felony,  do  certify  the  names  of  every  fuch  pri- 
foner  in  their  keeping,  and  of  every  prifoner  to  them 
committed  for  any  fuch  caufe,  at  the  next  general  gaol 
delivery,  in  every  county  or  franchife  where  any  fuch 
gaol  or  gaols  have  been,  or  hereafter  (hall  be,  there  to  be 
calendered  before  the  juftices  of  the  deliverance  of  the 
fame  gaol,  whereby  they  may,  as  well  for  trie  King  as 
for  the  party,  proceed  to  make  deliverance  of  fuch  prifo- 
ners  according  to  law  ;  upon  pain  to  forfeit  to  the  King 
for  every  default  there  recorded  one  hundred  (hillings. 

By  the  flat.  22  ^  23  Car.  2.  cap.  10.  fe£i.  12.  it  is 
enafled,  "  That  the  feveral  rates  of  fees,  and  the  future 
government  of  prifons,  be  figned  and  confirmed  by  the 
Lord  Chief  Juftices  and  Lord  Chief  Baron,  or  any  two 
of  them  for  the  time  being  ;  and  the  juftices  of  the  peace 
in  London,  Middlefex  and  Surrey  ;  and  by  the  judges  for 
the  feveral  circuits,  and  juftices  of  the  peace,  for  the 
time  being,  in  their  feveral  precinds,  and  fairly  written 
and  hung  up  ia  a  table  in  every  gaol  and  prifon,  and  like- 
wife  be  regiftered  by  each  and  every  clerk  of  the  peace 
within  his  or  their  particular  jurifdidlion  ;  and  after  fuch 
eftablifhment,  no  other  or  greater  fee  or  fees,  than  fliall 
be  fo  cftabliflied,  (hsll  be  demanded  or  received. 

And  by  the  faid  ftatute  fecf.  13.  it  is  enafled,  "  That 
it  (hall  not  be  lawful  hereafter  for  any  (herift",  gaoler  or 
keeper  of  any  gaol  or  prifon,  to  put,  keep  or  lodge  pri- 
foncrs  for  debt  and  felons  together  in  one  room  or 
chamber,  but  that  they  (hall  be  put,  kept  and  lodged 
feparate  and  apart  one  from  another  in  diftindl  rooms; 
upon  pain  that  he,  (he  or  they,  which  flull  offend  againft 
this  a£l,  or  the  true  intent  and  meaning  thereof,  or  any 
part  thereof,  (hall  forfeit  and  lofe  his  or  her  office,  place 
or  emplo}ment,  and  fliall  forfeit  treble  damages  to  the 
party  grieved,  to  be  recovered  by  virtue  of  this  aft. 

2.  For  what  offences  they  /hall  forfeit  their  offices. 

It  feems  clearly  agreed,  that  a  gaoler  by  fuffering  vo 
luntaiy  efcapes,  by  abufing  liis  prifoners,  by  extorting  un- 
reafonable  fees  from  them,  or  by  detaining  them  .in  gaol 
after  they  have  been  legally  difchargcd,  and  paid  their  juft 

Vol.   II.  N".  83. 
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fee?,  forfeits  his  office;  for  that  in  the  grant  of  every 
otfice  it  is  implied,  tliat  the  grantee  execute  it  faith- 
fully and  diligently.  Co.  Lit.  233.  9  Co.  5.  3  Mod. 
143- 

As  where  the  King  granted  to  the  abbot  of  St.  Allan 
to  have  a  gaol,  and  to  have  a  gaol- delivery,  and  divers 
perfons  were  commiited  to  that  gaol  for  felony  ;  and  be- 
caufe  the  abbot  would  not  be  at  coft  to  make  a  delive- 
rance, he  detained  them  in  prifon  a  long  time  without  ma- 
king lawful  deliverance;  and  it  was  refolved,  that  the 
abbot  had  for  that  caufc  forfeited  his  franchife,  and  that 
the  fame  m'ght  be  feized  into  the  King's  hand.  2 
l"f;  43- 

So  the  Lady  Br.ughton,  keeper  of  the  Gatehoufe  prifon 
\v\  IP'eJbnwlhr,  was  informed  againft;  and  upon  No 
guilty  pleaded,  (he  was  found  guilty  ;  and  her  crime  was 
extortion  of  fees,  and  hard  ufage  of  the  prifoners  in  a 
moft  barbarous  manner  ;  and  afier  (he  had  by  her  coun- 
fel  moved  in  arreft  of  judgment,  and  could  not  prevail, 
fhe  had  judgment  given  againft  her,  vi-z..  ftie  was  fined 
one  hundred  marks,  removed  from  her  office,  and  the 
cuftody  of  the  prifon  was  at  prefent  delivered  to  the  (he- 
riff  of  Middlefex,  till  the  dean  and  chapter  (hould  farther 
order  the  fame.  Raym.  lib.  2  Lev,  -]  i.  Lady  Brough- 
ton's  cafe. 

And  by  the  8  Ci?  9  ff^ill.  3.  cap.  27.  it  is  enafted, 
"  That  if  any  marlhal  or  warden,  or  their  refpedive 
deputy  or  deputies,  or  any  keeper  of  any  other  prifon 
within  this  kingdom,  (hall  t<ike  any  fum  of  money,  re- 
ward or  gratuity  whatfoever,  or  fccurity  for  the  fame, 
to  procure,  affifl,  connive  at,  or  permit  any  efc<jpe,  and 
(hall  be  thereof  lawfully  coiivided,  the  faid  marfhal  or 
warden,  or  their  refpediivc  deputy  or  deputies,  or  fuch 
other  keeper  of  any  prifons  as  aforefaid,  (haU  for  every 
fuch  offence  forfeit  the  fum  of  500/.  and  his  faid  office, 
and  be  lor  ever  after  incapable  of  executing  any  fuch 
office. 

It  hath  been  refolved,  that  a  forfeiture  by  a  gaoler 
who  hith  but  a  pai titular  intereft,  as  of  him  who  hath 
curtody  of  a  gaol  for  life  or  years,  does  not  affecSt  him 
111  remainder  or  reverfion  who  hath  the  inheritance,  but 
that  upon  fuch  forfeiture  his  title  (hall  accrue,  and  not 
go  to  the  King.  Poph.  119.  2  Lev.  71.  Raym.  2i6. 
3  Lev.  288. 

But  by  the  8  £3"  9  JF.  3.  cap.  27.  it  is  enaded, 
"  That  the  offices  of  marfhal  of  the  King's  Bench  pri- 
fon, and  warden  of  the  Fleet,  fhall  be  executed  by  the 
feveral  perfons  to  whom  the  inheritance  of  the  prifons 
prifon-houfes,  lands,  tenements  and  other  hereditaments 
then  belong  or  appertain  refpedtively,  in  his  or  their  re- 
fpedive proper  perfon  or  perfons,  or  by  his  or  their  fuffi- 
cient  deputy  or  deputies,  for  which  deputy  or  deputies, 
and  tor  all  forfeitures,  efcapes  and  other  mifdemeanors  in 
their  refpedive  offices,  by  fuch  deputy  or  deputies  per- 
mitted /uffered  or  committed,  the  faid  perfon  or  perfons 
in  whom  the  aforefaid  inheritances  lefpedively  are  or 
fliall  then  be,  (hall  be  anfwerable ;  and  the  profits  and 
aforefaid  inheritances  of  the  faid  feveral  offices  fliall  be  fe- 
queftered,  feifed  or  extended  to  make  fatisfadion  for 
fuch  forfeitures,  efcapes  or  mifdemeanors  refpedively,  as 
if  permitted,  fuffered  or  committed  by  the  perfon  or  per- 
fons themfelves,  or  either  of  them,  in  whom  the  re- 
fpedive   inheritances   of  the    faid  prifons  (hall   then  be. 

See  title  |0^ifon,  ©fcapc. 
Caol^neltijctp.    See  Siuatrcg  cf  poI^ncItDerp. 

dJara,  A  meafure  or  fmall  quantiiy   of  ground 
Et  in  prato  juxta   Bereford  fex  acras  ^  duos  garas,  ^c, 
Mon.  Angl.   torn.  3.  par.  2.  pag.  29. 

(0ai;b,  {Garba,  from  the  Fr.  gerbe,  a  flieaf )  Signifies 
a  bundle  or  (heaf  of  corn.  Charta  de  Forejia,  cap.  7. 
And  garba  fagittarum  is  a  (heaf  of  arrows,  containing 
twenty-four,  otherwife  called  Jhaffa  fagittarum.  Skene 
verba,  Garba.  De  omni  annona  decima  garba  Deo  dcbita 
eji.  LL.  Edwardi  Conf.  cap.  8.  It  is  fometimes  ufed 
for  all  manner  of  corn  and  grain  that  is  ufually  bound  in 
(heafs,  as  decima  garbarum.  Garba  is  alfo  taken  for  an 
handful,  viz.  Garba  aceris  ft  ex  triginta  pedis.  Fleta, 
lib.  2.  c.  12.     Cowell,  edit.   1727. 

P  p  CfarMej5, 
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^:ah\CS,  in  fiat.  21  Jac.  I.  cap.  19.  Signifies  the 
duft,  foil  or  uncleannefs  that  is  fevered  from  fpice,  drugs, 

XjaCbling  of  boVurtaUCS^,  in  flat,  i  R.  3.  cap.  1 1. 
Is  the  forting  or  culling  out  the  good  from  the  bjd.  As 
garbling  of  fpice  is  nothing  but  to  purify  it  from  the  drofs 
and  duft  that  is  mixed  with  it.  It  may  feem  to  proceed 
from  the  Italian  ffari^,  that  is  finenefs,  neatnefs  :  Thence 
probably  we  fay  when  we  fee  a  man  in  neat  hibit,  He  is 
in  a  handfome  garb.      Cowell,   edit.    1727. 

d^aClllCC  of  fpicCS,  (mentioned  in  flat.  21  "Jac.  cap. 
IQ.)  Is  an  officer  of  great  antiquity  in  the  citv  of  London, 
who  may  enter  into  any  (hop,  warehoufe,  iJc.  to  view 
and  fcarch  drugs,  fpices,  i^c.  and  to  garble  the  fame, 
and  make  them  clean. 

(25ai'CinaC,  The  word  poflibly  is  fo  printed  by  miftake 
ioi  furcines  ;   however  it  fo  fignifies,  the  baggage  of  an 

army.— ^ — Cum  certam  nojiri  clegijfent  Jlationern cari- 

agium  qmque  (quod  garcinas  appellamus)  a  tergo  locajfent, 
Walfmgham  in  R.  2.  fag.  242.     Cowell,  edit.    1727. 

dUarrtO,  (Fr.  garcon,)  A  boy,  a  {tripling,  a  groom, 
Fla.  Cor.  21  Ed.  i.  Garcio  Jioltc,  groom  of  the  flole  to 
the  King.     Cowell,  edit.  1727. 

CParriOnCS  and  CaCCinaC,  The  baggage  of  an  army, 
fo  called  a  Garcionibus  five  militum  famulis :  Walfmgham, 
pas.  242.  For  garciones  are  thofe  fervants  which  follow 
the  camp.  Habeat  garcionem  fuo  fervitio  fempcr  atten- 
dentem.     Ingulphus,   pag.  886. 

dParD,  ©arDtan.    See  dPuaro  and  diarBian. 

dDaCtlCb^arijP,  (Fr.  gardehrace,)  A  vambrace  or  ar- 
mour for  the  arm.  King  Hen.  5.  by  charter  dated  10 
funii  7  Regni  granted  to  Sir  Jl'illiatn  Bourchier,  comitatum 

de  "Ewe  in  Norrnandy. Reddendo  difto  Regi  is'  haredibus 

fuis  apud  cajirum  Rothomagi  unum  gardebrache  ad  fejium 
Saniii  Georgii  fmgulii  amiis,  i^c,  Baronag.  Anglias, 
2  part. 

dPatDcrobr,  (Garderoba,)  A  clofet  or  fmall  apartment 
for  hanging  up  clothes,  being  the  fame  with  wardrobe. 
See  2  InJ}.  255. 

0at;t)ta  or  dUuarDta,  Is  a  word  ufed  among  \.\\z  feudijls 
for  the  Lat.  cujlodia  ;  &  guardianus,  feu  guardio,  dicitur 
ille,  cut  cujlodia  commiffa  eji.  Lib.  Feudor.  i.  tit.  2 
&  II. 

<II5aruian.    See  C!5uart)tau. 

dUatC,  Is  a  coarfe  wool  full  of  hairs,  fuch  as  grow 
about  the  (hanks  of  (heep.     Stat.  31  Ed.  3.  c.  8. 

C^aCgatarC,  To  fpeak  with  a  loud  voice :  Sed  hac 
verborum  deliramenta  Francis  iwiata,  g&rgarando  fuperbia 
i^  jaflantia  reboavit.      Matt.  Parif.   anno  1252. 

<II5ananOtUtnt,  Yarmouth.     Cowell,  edit,  i-] I-]. 

(©ariCntS  fiuDiltS,  The  river  Tare  in  Norfolk.     Id. 

dJariofillt,  but  more  truly  (i^arjJOpljpni,  Is  that  fort 
of  fpice  we  call  cloves.     Coivell,  edit.  1727. 

d^arlanfa,   a  chaplet,  a  coronet,  a  garland. Co- 

ronula  aurta,  quee  vulgariter  gailanda  dicitur  redimitus. 
Mat.  Parif.  an.  1247. 

d^arncftltca,  Garniture,  furniture,  provlfion,  ammu- 
nition, and  other  implements  of  war.  Mat.  Par.  fub 
ann.  1250. 

(I^armamentum,  Gamiflb,  trimming,  or  any  thing 
adorning  clothes  or  wearing  apparel.  Mon.  Ang.  torn.  2. 
p.  321. 

C^attlifl;,  As  to  garnijh  the  heir,  that  is,  to  warn  the 
heir.     27  Eliz.  c.  3. 

d^arntfijCC,  is  taken  for  the  party  in  whofe  hands 
money  is  attached,  within  the  liberties  of  the  city  of 
London,  fo  ufed  in  the  (herifF  of  London^s  court,  becaufe 
he  has  had  garnifhment  or  warning  not  to  pay  the  money, 
but  to  appear  and  anfwer  to  the  plaintifF-cieditor's  fuit. 

Cowell,  edit.  1727.    See  ^attarljment. 

dSarnifijmcnt,  (from  the  Fr.  garnir,  to  furnifh,  to 
provide  with,)  In  a  legal  fenfe  fignifies  a  warning  given 
to  one  for  his  appearance,  for  the  better  furnifhing  of 
the  caufe  and  court ;  for  example.  One  is  fued  for  the  de- 
tinue of  certain  evidences  and   charters,  and   faith,  that 


the  evidences   were   dehveied    to   him    not  only   by    the 

plaintiff,  but  another  alfo,  and  therefore  prayeth,  that  that 

other  may  be  warned  to  plead  with  the  plaintift",  whether  ;  of  fi(h,  vulgarly  call'd  a  fijh-garth 

the  conditions  be  performed  or  not;  and  in  this  petition  I 
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he  is  faid  fo  pray  gnrnijlment.  New  Bock  of  Entries,  fol. 
212.  col.  3.  and  Terms  de  la  Ley,  Cromp.  fur.  fol.  211. 
which  may  be  interpreted  either  warning  of  that  other, 
or  elfe  furnifhing  of  the  court  with  parties  fufHcient 
throughly  to  determine  the  caufe,  becaufe  until  he  appear 
and  join,  the  defendant  is,  as  it  were,  out  of  the  court, 
E.  N.  B.  fol.  106.  and  the  court  is  not  provided  of  all 
parties  to  the  adlion.  With  this  agrees  Britton,  cap.  28, 
where  he  faith,  That  contracts,  fome  be  naked,  and 
fans  garnment,  and  fome  furnifh'd,  or  (to  ufe  the  literal 
fignification  of  the  word)  appirelled,  but  a  naked  con- 
tradt,  nudumpanum,  giveth  no  adlion  ;  and  therefore  it  is 
necefTary  or  neediul,  that  every  obligation  be  apparelled, 
which  ought  to  be  with  thefe  five  forts  o{ garnements,  iffc. 
Howbeit  it  is  generally  ufed  for  a  warning  in  many 
places,  particularly  in  Kitchin,  fol.  6.  Garnijher  le  court, 
is  to  warn  the  court  ;  and  reafonable  garnifliment  in  the 
fame  place  intends  reafonable  warning,  and  again,  fol. 
283.  and  many  other  authors.  And  in  the  flat.  27  Eliz,, 
cap.  2.  Upon  a  garnifhment,  or  two  nichils  returned,  l^c. 
But  this  may  well  be  thought  a  metonymy  of  the  effedt, 
becaufe  by  the  warning  of  parties,  the  court  is  furni(hed 
and  adorned.      Cowell,  edit.  1727. 

CDai'UtlTuCC,  {Gamiflura,)  A  furnifliing  or  providing. 
Cowell,  edit.  1727. 

dParfCmta,  .A  warren.     Cornell,  edit.  iyiy. 
0arfummtmC,  A  fine  or  amerciament.    See  SDotttCf*^ 
Dap;  'tis  written  in  Spelman'sGloJf.  Gerfuma.     See  dUet- 

fuma. 

dUartCE,  (Garterium,  in  French  jartier,  i.  perifcelis 
fafcia  popUtaria)  Signifies  in  divers  ftatutes  and  elfewhere, 
a  fpecial  garter,  being  the  enfign  of  a  great  and  noble 
order  of  knights,  called  Knights  of  the  Garter,  being  of 
all  others  the  moft  excellent.  This  high  order,  as  ap- 
peareth  by  Mr.  Camden,  2 11.  and  many  others,  was  firft 
inftituted  by  King  Edward  the  Third,  in  the  23d  year  of 
his  reign,  upon  good  fuccefs  in  a  (kirmifh,  wherein  the 
King's  garter  (as  it  is  faid)  was  ufed  for  a  token.  'Tis 
true,  Polydore  Firg.  gives  it  a  more  flight  original,  but 
his  grounds,  by  his  own  confelTion,  arife  from  the  vulgar 
opinion  ;  King  Edward  the  Third  (fays  he)  after  he  had 
obtained  many  great  viflories;  (the  Kings  of  France  and 
Scotland  being  both  prifoners  in  the  Tower  oi  London  at 
one  time;  King  Henry  oi  Cafiile  the  baftard,  expelled, 
and  Don  Pedro  te{[ored  by  the  Prince  of  IVales,]  did,  upon 
no  weighty  occafion,  firft  ereft  this  order  in  1350.  viz. 
He  dancing  with  the  Queen,  and  other  ladies  of  the  court, 
took  up  a  garter  that  iiappencd  to  fall  from  one  of  them, 
whereat  fome  of  the  lords  fmiling,  the  King  faid,  that  ere 
it  were  long,  he  would  make  that  garter  to  be  of  high 
reputation,  and  fhortly  after  inftituted  this  order  of  the 
Blue  Garter,  which  every  companion  of  the  order  is 
bound  daily  to  wear,  being  richly  decorated  with  gold 
and  precious  (tones,  and  having  thefe  words  fixt  on  it, 
Honi  Joit  qui  mal  y  penfe,  which  is  commonly  thus  inter- 
preted. Evil  to  him  that  evil  thinketh ;  or  rather  thus. 
To  him  be  it  that  evil  thinketh.  Feme  in  his  Glory  of  Ge- 
nerofjy,  fol.  120.  agrees  with  Camden,  and  more  parti- 
cularly fcts  down  the  vi(Slories  by  which  this  order  was 
occafioned.  See  a  very  ingenious  and  elaborate  Treatife 
on  this  Subje(5l  by  Elias  Afhmole,  Efq;  This  order  con- 
fifts  of  twenty-fix  martial  and  heroical  nobles,  whereof  the 
King  of  England  is  the  Sovereign,  and  the  reft  are  either 
nobles  of  the  realm,  or  princes  of  other  countries,  friends 
and  allies  of  this  kingdom ;  the  honour  being  fo  great, 
that  Emperors  and  Kings  of  other  nations  have  defired, 
and  thankfully  accepted  it.  For  the  ceremonies  of  the 
chapter  proceeding  to  the  eledtion,  of  the  inveftiture  and 
robes,  inftallations  and  vow,  with  all  other  matters  con- 
cerning it,  fee  Mr.  Segar's  Flonour  Military  and  Civil, 
lib.  2.  cap.  9.  /.  65.  and  the  faid  Treatife  by  Mr.  JJhmole. 
Garter  alfo  fignifieth  the  principal  king  of  arms  among  our 
Englijh  heralds,  created  by  King  Henry  the  Fifth,  Stow, 
pag.    584.    and   mentioned    14  Car.   2.    cap,   33.       See 

l^cralD. 

CDart!;,  A  little  backfide  or  clufe,  in    the  North  of 
England.    Alfo  a  dam  or  wear  in  a  river,  for  the  catching 

Cowell,  edit.  1727. 

C'att^man, 
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(JCfartljmiin,  Is  mentioned  13  R.  2.  J!nf.  i.  c^f).  19. 
and  17  Ric.  2.  cap.  g.  it  is  ordained,  That  no  fijher  in 
Garthman  fliall  ufe  any  nets  or  engines  to  deftroy  the  fry  of 
fjb,  ££ff.  and  feems  to  fignify  one  that  ovvi-s  an  open 
wear  where  fi(h  are  caught.      Cowell,  edit.  1727. 

Cartoptc.    See  seiarDtoj'tc* 

©attalDUS,  A  governor  of  a  county  or  city,  whofe 
office  was  only  temporary,  and  who  had  jurifdiflion  over 
the  common  people.  Epifcopus  aliiquc  Regis  t^  Gaftaldi 
Angliam  fpoliabant.  Ordericus  Vitalis,  lib.  10.  pag.  773. 
And  in  another  place,  viz..  lib.  12.  pag.  876.  Dolentes 
quod  tanta  rabies  gaftaldorum  fuper  incolas  groffaretur. 
Ctnaelly  edit.  1727. 

dJatC,  At  the  end  of  the  names  of  places,  fignifies  a 
way  or  path,  from  the  Sax.  geat.,  i.  e.  porta.  Cowell, 
edit.  1727. 

CUaijel,  Signifies  tribute,  toll,  cuftom,  yearly  rent, 
payment  or  revenue;  of  which  fee  Mr.  Fab.  Phillips's 
book,  ftiled  The  Miftaken  Recompence,  f.  39,  40.  and 
Baylor's  Hi/lory  of  Gavelkind,  pag.  26,  27,  bf  102. 

<lE»al)ClCt,  Is  a  fpecial  and  ancient  kind  of  cejfavit 
ufed  in  Kent,  where  the  cuftom  of  gavelkind  continueth, 
whereby  the  tenant  fhall  forfeit  his  lands  and  tenements 
to  the  lord,  of  whom  he  holdeth,  if  he  withdraw  from 
him  his  due  rent  and  fervices,  which  i»  due  after  this 
manner  :  If  any  tenant  in  gavelkind  withhold  his  rent 
and  fervices,  let  the  lord  feek  by  the  award  of  his  court 
from  three  weeks  to  three  weeks,  to  find  fome  diftrefs 
upon  the  tenement  until  the  fourth  court,  always  with 
witnefles;  and  if  within  that  time  he  can  find  no  diftrefs 
on  that  tenement;  whereby  he  may  have  juftice  of  his 
tenant,  then  at  the  fourth  court  let  it  be  awarded,  that 
he  take  that  tenement  into  his  hand  in  the  name  of  a 
diftrefs,  as  if  it  were  an  ox  or  a  cow ;  and  let  him  keep 
it  a  year  and  a  day  in  his  hand  without  manuring  :  In 
which  time  if  the  tenant  come  and  pay  his  arrearages, 
and  make  him  reafonable  amends,  let  him  re-enjoy  it; 
but  if  he  come  not  in  that  time,  then  let  the  lord  go  to 
the  next  county-court,  with  his  witnefles  of  his  own 
court,  and  pronounce  there  his  procefs;  and  by  the  award 
of  his  court  (after  the  county-court  holden)  he  (hall  enter, 
and  manure  thofe  lands  and  tenements  as  his  own ;  and 
if  the  tenant  come  afterward^:,  and  will  rebave  his  tene- 
ments, and  hold  them  as  he  did  before,  let  him  make 
agreement  with  the  lord.  See  \o  H.  3.  Fut..  Ceffavit  60, 
and  the  ftatute  of  Gavelet,  where  it  appeareth  to  be  a 
writ  ufed  in  the  Hu/iings  at  London.  And  Fleta  fays, 
it  is  ufed  in  other  liberties,  lib.  3.  c.  55.  In  the  Collec- 
tion of  Statutes,  London  2.  is  matter  much  tending  to  this 
purpofe,  and  by  this  word  gavelet,  the  lord  fliall  have 
the  land  for  the  ceafing  of  the  tenant.  Mr.  S.  in  31ft: 
page  of  The  Hiftory  of  Gavelkind,  hath  thefe  words,  Et 
poftea  per  quondam  confuetudincm  qites  vocatur  gavelet,  ufi- 
tatam  in  comitatu  ifio,  (viz.  Kane.)  de  terris  iff  tenementis 
de  gavelkind,  pro  redditibus  ^ [ervitiis  qua  aretro  fuerint 
de  eifdam,  per  plures  annos,  devenerunt  eadein  terra  in 
tnanus  cujufdam  abbatis,  i^c.  Now  this  confuetudo  de 
gavelet  (as  he  further  adds)  was  not  a  rent- fer vice,  but 
fignified  a  rent  or  fervice  with-held,  denied,  or  detained, 
caufing  the  forfeiture  of  the  tenement  to  the  lord;  with 
which  agrees  the  Lord  Coke,  where  he  fays,  gaveletum  is  as 
much  as  to  fay,  to  ceafe,  or  to  let  to  pay  the  rent. 
Breve  de  gaveleto  in  London,  ejl  breve  de  ceffavit  in  bien- 
nium,  bfc.  pro  redditu  ibidem,  quia  tenementa  fuerunt  in- 
diflringibilia.  So  that  this  writ  lay  in  London  as  well  as 
in  Kent.     Cowell,  edit.  1727. 

dUatoelet  in  JLonDon.    See  iLounon, 

dPaVJelgdtl,  Tribute  or  toll.  In  qua  terra  funt  quinque 
tofta,  y  folvunt  gavelgeld  ballivis  Eborum.  Mon.  AngI, 
vol.  3. 

(I15a1)Clmg;^mtn,  Tenants  who  paid  a  referved  rent, 
befides    fome    cuftomary    duties    to    be   done    by    them. 

Cowell,  edit.  1727. Merkjlury  reddit  in  gable  fcx  libras, 

tn  dono  xx.  fol. Gaveling-men  funt   ibi  x'ii.  quorum 

quilibet  debet  wareiiare  qualibct  feptimana  dimidiam  acram, 
— ——  y  pradiiii  gaveling-men  debent  cotidie  operari  inter 
vincula  S.  Petri  (sf  fejum  S.  Michaelis,  (Jc.  Cartular. 
Abbat.  Glalion.  MS.  f.  38.  b. 
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CiDaiJCTIjei'te,  (ID^a\)dcrtl),  The  duty  or  work  of  plough- 
ing fo   much   earth,  or  ground,  done   by  the  cuflomary 

tenant  for  his  lord. Item  refpondet  de  35  acris  de  con- 

fuetudine  arandi,  gavel-herte. Item  funt  ibi  quinque 

jugera,  ,quodlibet  arabit  unam  dimidiam  acram  ad  femen 
frumenti,  &  feminabit,  &  herciabit—lsf  vocatur  ijlud  opus 
gavelerth.     Somner  of  Gavelkind,  p.  ij. 

Ci[5aUclb?Ci3,  Corn,  rent,  or  provifion  of  bread,  re- 
ferved from  the  tenant  to  be  paid  in  kind.  Allocantur 
per  annum  pro  gavel  bred  ad  herdemet  ires  fumma  &■  di- 
mtd.  —  In  pane  ad  gavelbred,  de  confuetudine  cirantiu?n  isT 
metenttum  duas  fummas. Somner  of  Gavelkind,  pag   2C 

©aUdjtlDa,  (I?a\JdgiDa,  That  yields  rent  or  annual 
profit. Si  autem  in  gavelgida,  id  eft,  in  gablum  red- 
dent  e   do  mo  pugna  fat,  vcl  in  gebures   30  fol.  culpa  judi- 

cetur.     Leges  Ina:  Regis  Weft-Saxon,  cap.  6.  ■ Idem 

Radulfus  tenet  unum  tofturn — £5"  non  dot  gavelgeld,  Mon. 
Angl.   tom.  3.  p.  155. 

dDaUclkiuD,  Is  by  Mr.  Lombard,  in  his  Expcfition  of 
Saxon  Words,  verbo  Terra  de  Scripto,  compounded  of  three 
Soxon  words,  gyfe,  eal,  cyn;  omnibus  cognatione  proximis 
data.  But  Verjhgan  in  his  Rejiitution  of  decayed  Intelli- 
gence, c.  3.  calls  n  gavelkind,  quaf,  give  all  kind,  that  is, 
give  to  each  child  his  part.  But  Taylor  in  his  Hiftory  of 
Gavelkind,  would  derive  it  from  the  Britifti  gafael,  a  hold 
or  a  tenure,  and  cennee  or  cennedh,  generatio  aut  familia^ 
and  (o  gavel- cenedh  might  fignify  Tenura  generationis,  pag. 
92  fif  132.  But  whatever  is  the  true  etymology,  it  fig- 
nifies in  law  a  cuftom,  whereby  the  land  of  the  father  is 
equally  divided  at  his  death  among  all  his  fons,  or  tha 
land  of  the  brother  equally  divided  at  his  death  among 
all  his  brethren,  if  he  have  no  iflue  of  his  own.  Kitchin 
fol.  107.  * 

Teutonicis  prifcis  patrios  fuccedit  in  agros 
Mafciila  Jllrps  omnis,  ne  foret  ulla  potens. 

This  cuftom  is  ftill  in  force  in  divers  places  of  En"- 
land,  but  efpecially  in  Kent,  Urchenfield  in  Herefordfiire^ 
and  elfewhere,  though  with  fome  difference ;  but  by  the 
ftatute  of  35  H.  8.  c.  26.  all  Gavelkind  land  in  Wales 
are  made  defcendible  to  the  heirs,  according  to  the  courfe 
of  the  Common  law.  Camden,  in  his  Britannia,  pag. 
239.  faith  in  exprefs  words,  Cantiani  ea  lege  Gulielmo 
tioxm^nno  fe  dediderunt,  ut  patrias  confuetudines  illafas 
retincrent,  illamque  imprimis  quam  Gavel-kind  nominant. 
Ha  terra  qua  eo  nomine  cenfentur,  liberis  mafculis  ex  aqui's 
portionibus  dividuntur,  vel  fasminis  ft  tnafuh  non  fuerint, 
adding  withal  worth  the  noting,  viz..  Hanc  hareditatem 
cum  quintum  decimum  annum  atttgerint,  adeunt,  i^  ftne  do- 
mini  confenfu,  cuilibet  vel  dando  vel  vendendo,  alienare  licet. 
Hac  fiiii  parentibus  furti  damnatis  in  id  genus  fundi,  bfc. 
It  appears  by  18  Hen.  6.  c.  3.  that  in  thofe  days  there 
were  not  above  thirty  or  forty  perfons  in  Kent  that  held 
by  any  other  tenure,  but  it  was  altered  afterwards  in 
much  land  in  that  county,  upon  the  petition  of  feveral 
gentlemen  there,  by  a  ftatute  made  31  i/.  8.  cap.  3. 
In  Gavel- kind,  though  the  father  be  hanged,  the  foti 
(hall  inherit  ;  for  their  cuftom  is.  The  father  to  the 
bough,  the  fon  to  the  plough.  Do^or  and  Student,  cap. 
IC.  Co.  on  Litt.  lib.  2.  cap.  10.  fe^.  165.  and  Co.  9 
Rep.  Shelley's  cafe.  Our  anceftors  held  their  lands  by 
writing,  or  without  ;  thofe  which  were  held  by  writirig 
were  called  bockland,  whofe  owners  were  men  whom  we 
now  call  freeholders.  That  which  was  held  wiihout  wri- 
ting was  called  folcland,  and  the  owners  were  of  fervile 
condition,  and  were  poiFefied  ad  voluntatem  Domini. 
But  the  inheritance  or  freehold  did  not  in  thofe  days  de- 
fcend  to  the  eldeft  fon,  but  to  all  alike;  which  in  Saxon 
was  called  lande  fcyftan,  and  in  Kent,  to  ftiift  land ; 
from  whence  came  the  cuftom  of  Gavel-kind.  And  the 
reafon  whv  it  was  retained  in  Kent,  and  no  where  elfe  ^ 
is,  becaufe  the  Kentijhmen  were  not  conquered  by  the 
Normans :  For  Siigand,  the  arclibifliop  of  Canterbury, 
and  one  Egelfme,  an  abbot,  who  commanded  the  forces 
in  that  county,  ordered  every  man  to  march  with  boughs 
in  their  hands,  which  they  did,  and  met  the  conqueror 
at  Swainfcomb,  wl:cre  the  archbiftiop  and  abbot  acquain- 
ted him  with  their  refolution  of  ftanding  and  falling  in 

defence 
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defence  of  the  laws  of  their  country  ;  and  he  imagining 
himfelf  to  be  encompaffed  in  a  wood,  granted  that  they 
and  their  pofterity  fhould  enjoy  their  rights,  liberties  and 
laws  ;  fome  of  which,  as  particularly  this  of  Gavel-kind, 
continues  to  this  very  day.      Cowell,   edit.    1727. 

Of  the  manv  opinions  concerning  the  original  of  this 
cuflom  the  mo(t  probable  fcems  to  be,  that  it  was  iirft 
introduced  by  the  Roman  clergy,  and  therefore  propagated 
more  extenfively  in  Kent,  becaufe  there  the  Ciiriftian  re- 
ligion was  firfl  propagated.  This  tenure  is  reckoned  by 
the  heft  antiquaries  to  be  the  fame  with  the  Saxon  bock- 
iand,  which  was  allodial  and  exempt  from  the  feudal  fer- 
vices.      2  Bac.  Abr.  637.      Somner  12,   35,   37. 

How  this  property  came  to  efcape,  and  to  remain 
intire  down  to  the  people  of  Kent  from  their  Saxon 
anceftors,  is  not  agreed  among  the  feveral  antiqua- 
ries; fome  of  them  tell  us,  that  the  KeniijJimen  came 
with  boughs,  and  demanded  their  cuftoms  to  be  confirmed 
by  the  Conqueror,  or  elfe  refolved  to  oppofe  his  march  ; 
others  rejedl  that  ftory  as  a  monkifh  fable,  and  think 
the  Kcntijhmen  fubmitted,  and  that  the  Conqueror  came 
with  Odo,  bifhop  of  Bayeux,  from  Normandy  ;  which 
hath  lefs  probability,  confidering  the  many  exemptions  of 
the  Kentijh  lands  from  feudal  flaveries ;  probably,  not- 
withftanding  the  rejecting  of  this  (lory  as  to  the  oppoii- 
tion  of  the  Conqueior  with  arms,  it  might  thus  far  be 
true,  that  they  came  with  their  boughs  to  fubnut  them- 
feives  to  him  on  his  fiift  entry,  and  might  petition  for 
the  eftablifhment  of  their  rights  and  cufloms ;  and  the  Con- 
queror, who  was  a  very  politic  prince,  might,  to  gain  re- 
putation with  his  new  people,  (hew  this  inftance  of  his 
clemency  ;  which  feems  the  more  probable,  becaufe  the 
monks,  the  hlftorians  of  thofe  times,  drop  the  flory, 
and  we  all  know  they  have  not  been  at  all  favourable  to 
his  charafler  ;  and  the  Romantick  part  of  the  ftory  might 
be  invented  by  Spot,  to  aggrandize  his  own  monaftery. 
Seld.  Jan.  129.  Crag.  13.  Taylor's  Hijlory  of  Gavel- 
kind 1 2^,   171.     Somner  iz. 

1.  Several  properties  of  this  cujlom. 

2.  Particular  cafes  which  have  been  adjudged  relating  to 
this  cuflom. 

I.  Several  properties  of  this  cuflom. 

The  firft  quality  of  the  land  was,  that  it  was  alienable, 
without  any  licence,  according  to  the  true  nature  of  the 
Roman  patrimonial  property,  and  very  different  from  the 
feudal  fervitude.  Their  grants  were  likewife  patrimo- 
nial, in  nature  of  the  contrafls  in  the  Roman  law,  and 
without  any  feudal  words  or  refervation  of  tenure.  2 
Bac.  Abr.  638.     Somtner  88. 

Tfe  next  property  is,  that  thefe  lands  are  not  forfei- 
table for  felony,  but  for  treafon  they  are  ;  for  the  feudal 
forfeitures  only  held  in  lands  whete  there  were  tenures, 
and  not  in  the  allodial  property  ;  and  the  allodial  property 
was  only  forfeitable,  according  to  the  Roman  Civil  law, 
for  the  crimen  lafes  majejlatis ;  and  therefore  the  clergy, 
that  were  judges  with  the  eat),  never  allowed  the  lands 
to  be  forfeited  but  for  the  crime  of  high  treafon  ;  but 
fubfequent  ftatutes  comprehend  Gavel-kind,  becaufe  fuch 
laws  extend  to  the  whole  land  of  the  kingdom,  unlefs 
Gavel-kind  were  excepted  ;  but  if  a  man  be  outlawed, 
or  abjure  the  realm  for  felony,  he  fhall  forfeit  his  land  in 
Gavel-kind,  and  his  wife  her  dower  in  them  ;  and  tho' 
the  (tridtnefs  in  which  the  cuftom  is  to  be  taken,  becaufe 
derogatory  from  the  Common  law,  is  ufually  given  for 
a  reafon  for  this  conftrudlion,  yet  the  true  reafon  is, 
that  outlawry  and  abjuring  the  realm  are  punifhments  in- 
troduced fince  the  conquefl,  and  confequently  fince  the 
eftablifliment  of  Gavel-kind  in  Kent,  and  therefore  like 
other  new  laws  fliall  extend  to  that  cuftom.  Lamb. 
610,  611.     .Bro.  tit.  Cufom^/^. 

When  any  tenant  died,  his  heir  within  age,  the  lord 
might  and  did  commit  theguardianfliip  to  the  next  relation 
withinthecourtofjufticeinwhofejurifdidtion  the  land  was; 
but  the  lord  was  bound  on  all  occafions  to  call  him  to  an 
account,  and  if  he  did  not  fee  that  the  accounts  were  fair, 
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the  lord  himfelf  was  bound  to  anfwer  it ;  this  province 
the  Chancellor  hath  taken  from  inferior  courts  fince  the 
conquefl,  only  in  Kent,  where  thefe  cultoms  are  conti- 
nued ;  but  the  cuftom  is  not  ufed  even  in  Kent  to  this  day, 
becaufe  the  lords  in  giving  tutors  do  it  at  their  own  peril 
in  the  account,  and  therefore  every  man  thinks  it  dan- 
gerous to  intermeddle.      Lamb.  611,   612,  624,  625. 

The  infant  at  fifteen  was  reckoned  at  full  age  to  fell  for 
money;  this  they  undoubtedly  took  from  tie  Civil  law, 
which  reckons  fourteen  the  atas  pubertatis  ;  for  thev 
reckoned,  that  though  the  infant  had  ended  his  vears  of 
guardianfliip  at  fourteen,  yet  he  might  not  have  comple- 
ted his  account  with  his  guardian  till  the  ao^e  of  fifteen, 
and  that  was  efteemed  to  be  the  age  when  he  was  com- 
pletely out  of  guardianlhip.     La?nb.  624. 

The  guardian  appointed  by  the  lord  is  to  have  the 
fame  allowance,  and  no  other,  with  the  guardian  in  focage 
at  Common  law,  and  is  fubjedl  to  the  account  of  the 
heir  for  his  receipts,  and  to  the  diftrefs  of  the  lord  for  the 
fame  caufe.     Lamb.  625. 

The  liberty  of  felling  was  allowed  at  the  age  of  fifteen 
for  the  convenience  and  necelTity  of  commerce,  (or  which 
thefe  fmall  divided  (hares  wereabfolutely  necefTiry  ;  yet  it 
was  allowed  under  fuch  limitations  and  reftridtions,  that 
the  infant  coukl/not  be  wronged  or  impofed  upon  ;  there- 
fore an  infant  that  fells  mult  have  a  valuable  confideration, 
becaufe  otherwife  'tis  a  plain  fign  that  the  infant  was  de- 
fraudeii ;  if  a  woman  fold  at  the  age  of  fifteen  caufa  mO' 
trimonii  pralocuti,  this  was  a  good  conveyance;  for  mar- 
riage was  reckoned  to  be  a  good  and  fuificient  confide- 
ration.     Lamb.  625.      I  And.  193. 

It  muft  pafs  by  feoffment,  and  the  livery  upon  the 
feofFmeni  muft  be  made  by  the  infant  in  perfon,  becaule 
an  infant  can't  appoint  an  attorney  by  the  Common  law; 
and  fince  the  exprefs  words  of  the  cuftom  do  not  derogate 
from  the  Common  law  in  that  point,  an  equitable  con- 
ftru£lion  fhall  not  be  admitted  to  make  it  derogate,  for 
all  cuftoms  are  to  beccrififued  ftudtly.     Lamb.  628. 

This  cuftom,  like  all  others  that  are  derogatory  from 
the  Common  law,  is  to  be  conftrued  ftri(5lly  ;  becaufe  as 
far  as  the  particular  cuft^om  hau'i  not  derogated  from  the 
law,  the  general  cuftom  of  the  whole  kingdom  ought  to 
prevail ;  and  we  are  not  to  piefume  that  the  particular 
Cuftom  goes  farther  than  by  notorious  fails  may  appear ; 
therefore  in  this  cafe,  if  an  infant  in  gavelkind  be  difleifed, 
and  releafe  to  his  difTeifor,  or  releafe  to  a  difcontinuee, 
it  is  not  within  the  cuftom,  and  therefore  void;  fo  if  he 
make  a  feoffment  with  warranty,  the  warranty  is  not 
comprehended  within  the  cuftom,  and  fo  void  ;  for  the 
cuftom  reaches  no  fartlier  than  a  conveyance  by  a  naked 
feoffment,      i  Rol.  Abr.  568. 

It  muft  be  lands  in  pofleflion,  and  not  in  rei-erfion  or 
remainder,  becaufe  the  true  value  of  a  leverfion  or  re- 
mainder can't  Jse  known  or  computed,  and  therefore  the 
greater  need  of  more  than  ordinary  difcretion  in  fuch  cafe, 
which  is  not  found  in  infants ;  befides,  a  reverfion  or  re- 
mainder could  not  be  immemorial ;  and  therefore  the 
cuftom  could  not  be  thereunto  appendant,  becaufe  the 
immemorial  cuftoms  only  were  confirmed  by  the  Con- 
queror; fo  that  fince  the  Norman  conqueft  fuch  a  fale 
can't  be  adjudged  legal.  Bendl.  33.  pi.  52.  Lamb. 
627. 

It  muft  be  land  coming  by  defcent,  and  not  by  pur- 
chafe,  becaufe  the  infant's  purchafe  could  not  be  a  fubje^ 
matter  for  the  cuftom  ;  for  the  Conqueror  muft,  as  is  faid, 
be  prefumed  to  confirm  nothing  but  a  privilege  that  is 
immemorial ;  therefore  it  muft  be  governed  by  the  geneial 
laws  of  the  kingdom.     Bendl.  33.  pi.  52.     Lamb.  bi"]. 

An  infant  in  gavelkind  fhall  have  his  age,  and  all  other 
privileges  of  the  infant  at  Common  law,  becaufe  tho'  he 
hath  the  privilege  of  alienation  at  fifteen,  yet  that  doth 
not  take  from  him  any  privilege  he  had  before  at  the 
Common  law.     i  Rol.  Abr.  144. 

As  to  the  geld,  or  allodial  rent,  that  was  referved  upon 
the  lands,  the  lord  might  diftrain,  having  the  fame  pri- 
vilege for  his  rent  as  when  the  tenant  held  it  in  modum 
beneficii ;  for  tho'  the  lord  parted  with  the  lands,  yet  the 
rent  ftill  remained  to  be  the  lord's  as  it  was  before,  and 
therefore  he  had  it  for  the  fame  remedy  as  all  otlier  pcrfons 
»  liad 
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had  for  rents  referved  out  of  feudal  lands  ;  but  if  the  land 
lay  fallow,  and  did  not  afford  the  lord  his  rent,  the  lord 
after  fuch  cefling  of  his  tenant  ought,  by  award  of  his 
three  weeks  court,  to  feek  whether  there  were  diftrefs  to 
anfwer  his  rent;  and  this  award  of  the  court  ought  to  be 
executed  in  the  prefence  of  good  witnefTes  ;  and  the  fame 
ouoht  to  be  renewed  for  three  courts,  till  the  fourth  court, 
and  in  the  fourth  court  it  (hall  be  awarded,  that  the  lord 
(hall  take  the  tenements  into  his  hands  as  a  diilrefs  or 
pledge  for  the  rents  and  fervices,  and  Qiall  detain  them 
for  a  year  and  a  day  without  manuring  them  ;  within 
which  time,  if  the  tenant  come  and  make  agreement 
with  the  lord  for  his  arrears,  he  (hall  take  the  lands  into 
his  hands  again  ;  but  if  he  come  not  within  that  fpace, 
the  lord  ought  openly  to  declare  all  his  proceedings  to  the 
county-court,  which  being  done  likewife  at  his  own 
court  next  following,  the  land  (hall  be  finally  awarded 
to  him.     Lamb.  612. 

We  come  now  to  the  defcent  to  all  the  children,  which 
runs  thro'  all  the  lands  in  Kent,  and  it  is  probable  that  all 
bocklands  in  England  were  thus  partible,  tho'  it  further 
happened,  that  all  the  lands  in  Kent  were  all  allodial 
without  villain,  and  for  the  moft  part  without  copyhold; 
for  it  is  a  fufficient  plea  in  villenage  to  fay,  that  the  de- 
fendant's father  was  born  in  Kent^  the'  not  to  fay,  that 
the  party  himfelf  was  born  there,  becaufe  for  the  father 
to  be  born  is  a  fuppofition  that  the  defendant  could  by 
no  means  be  a  villain,  that  being  a  country  totally  free; 
it  is  probable  that  this  happened,  becaufe  they  made  all 
their  flaves  allodial  proprietors,  Kent  being,  by  reafon  of 
the  cinque  ports,  a  trading  country,  and  they  were  better 
pleafed  with  the  rent,  than  if  they  had  their  work  in 
ipccie;  and  this  country  being  untouched  by  the  Con- 
queror, there  could  be  no  villains.     Lamb.  628. 

As  to  the  defcent,  that  was,  it  feems,  introduced  by 
the  notions  of  the  clergy  from  the  Roman  laws,  where  all 
the  land  was  equally  divided  among  the  children  and 
next  relations ;  fo  are  the  laws  of  the  ConfefTor.  Seld. 
Jur.  of  Intejiatei  26. 

But  there  is  a  great  difference  between  the  defcent  of 
gavelkind  land  and  the  words  of  purchafe  of  the  fame 
lands;  for  if  a  remainder  be  limited  to  the  right  heir  of 
J.^.  the  heir  at  Common  law  (hall  take  it,  and  not 
the  heirs  in  gavelkind  ;  the  reafon  is,  becaufe  this  re-  | 
mainder  being  newly  created  could  not  be  reckoned  to 
be  within  the  old  cuftom ;  for  the  confirmation  of  the 
Conqueror  was  only  to  the  old  privileges,  by  which  the 
land  had  been  enjoyed,  and  not  to  make  expofition  of 
any  grant  afterwards.  Co.  Lit.  10.  Lamb,  boy.  Hob. 
31.     See  2  Bac.Abr.  640,  641,  642. 

2.  Particular  cafes  which  ha've  been  adjudged  concerning 
this  cujlom. 

In  dower  brought  by  a  hufband  and  wife,  the  defen- 
dant pleads,  that  the  land,  of  which  dower  is  demanded, 
is  of  the  nature  of  gavelkind  ;  and  that  the  cuftom  is  in 
land  of  fuch  nature  to  ejidow  the  wife  of  a  moiety  te- 
nendum quamdiu  non  maritata  remanferit,  £5"  non  aliter; 
upon  which  the  demandants  demurred,  and  judgment  was 
given  againft  them,  becaufe  the  cuflcm  is  well  pleaded 
againd  the  dower  in  the  affirmative,  with  the  negative 
i^ non  aliter,  and  is  confefFed  by  the  demurrer;  and  there- 
fore the  feme  can't  be  endowed  contrary  to  the  cuftom 
fo  exprefsly  allowed,      i  Leon.  133.  pi.  82. 

If  a  man  feifed  in  lands  in  gavelkind  give  or  devife 
tliem  to  a  man  and  his  eldefl  heirs,  this  does  not  alter  the 
cuftomary  inheritance,  or  hinder  the  defcent,  according 
to  the  rules  in  gavelkind,  for  that  can  be  only  done  by 
adt  of  parliament.     Co.  Lit.  27.  a. 

If  lands  in  gavelkind  defce.^d  to  the  King  and  his 
brother,  the  King  (hall  take  one  moietv,  and  his  brother 
the  other;  but  if  the  King  dies,  his  moietv  fhall  defcend 
to  his  eldeft  fon,  and  not  according  to  the  rules  of  defcent 
in  gavelkind  ;  for  the  King  was  feifed  of  his  moiety  jure 
corona;  therefore  it  fliall  attend  the  crown,  and  confe- 
quently  go  to  the  eldeft  fon.     Plow,  205.     Co,  Lit.  15. 

Vol.  II.  N°.  83. 
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j^.  feifed  of  lands  in  gavelkind  had  iffue  three  fons, 
and  devifed  part  to  one,  and  part  to  another,  and  an- 
other part  to  a  third;  and  appointed  by  his  will,  that  if 
any  of  them  die  without  iffue,  that  the  other  (hould  be 
his  heir  ;  and  it  was  adjudged,  that  each  of  them  had  an 
eftate-tail  by  implication,  by  that  part  of  the  will,  that  if 
any  of  them  died  without  iffue,  the  others,  ^c.  and  like- 
wife  that  the  word  heir  makes  a  fee-fimple  in  that  part 
that  defcends  to  the  furvivor,  upon  the  death  of  the  reft 
without  iffue.     Moor  864.  Spark  v.  Furnall. 

A  man  feifed  of  land  in  gavelkind  makes  a  feoffment 
to  the  ufe  of  himfelf  and  his  wife  in  tail,  the  remainder  to 
his  right  heirs ;  the  word  heirs  in  the  remainder  are  words 
of  limitation,  and  not  of  purchafe ;  and  therefore  the  re- 
mainder (hall  defcend  according  to  the  cuftom  of  gavel- 
kind.     Bro.   tit.  Cujlom.  (i.) 

Lands  in  Kent  were  difgavelled  (by  31  H.  8.  cap.  3. 
and  a  private  atft  made  z  i^  -^  Ed.  6.)  to  all  intents, 
conftrudlicns  and  purpofes  whatfoever,  and  that  they 
(hould  defcend  as  lands  at  Common  law,  any  cuftom  to 
the  contrary  notwithflanding ;  and  the  queftion  was, 
whether  thefe  lands  loft  by  thefe  ftatutes  all  their  other 
qualities  or  cuftoms  belonging  to  gavelkind,  as  well  as 
their  partibility ;  and  refolved  that  they  lofe  only  their 
partibility.  Raym.  59,  76,  77.  i  Sid.  77,  135.  i 
Lev.  79.      2  Keb.  288.      Hard.  325. 

For  firft,  thefe  ads  were  made  at  the  petition  of  thofe 
gentlemen  whofe  lands  were  difgavelled,  to  prevent  the 
extinftion  of  their  families  by  the  frequent  divifions  of 
thofe  lands;  therefore  'tis  to  be  prefumed,  that  the  legif- 
lature  intended  only  to  deftroy  partibility,  as  that  part  of 
the  cuftom  which  tended  to  the  crumbling  of  families  ; 
and  not  thofe  other  beneficial  cuftoms  annexed  to  fuch 
lands  in  Kent,  fuch  as  devifing,  forfeiture  for  treafon 
only,  ^c, 

2.  To  expound  this  private  atSt  of  the  2  £«?  3  Ed.  6. 
literally  in  the  claufe  (that  they  (hould  be  as  lands  at 
Common  law,  to  all  intents  and  purpofes,)  would  take 
away  all  manner  of  power  of  devifing  thofe  lands,  for 
lands  at  Common  law  were  not  devifable;  and  this  atS 
being  fubfequent  to  32  H.  8.  and  34  H.  8.  of  wills,  muft 
repeal  them,  and  confequently  prevent  all  future  devifes  j 
but  this  reftraint  can't  be  intended  to  be  within  the  viewr 
of  the  petitioners,  nor  of  the  legillature  that  framed  the 
adt  upon  the  petition. 

3.  Tho'  in  the  beginning  of  the  claufe  the  words  to  all 
intents  and  purpofes,  ^c.  are  large,  yet  they  are  reftrained 
by  the  laft  words  of  the  claufe,  viz.  that  they  fhould  de- 
fcend as  lands  at  Common  law,  and  con'equently  the  cuftom 
of  partibility  is  only  deftroyed ;  moreover  it  is  very  much 
to  be  doubted,  whether  the  power  of  devifing,  and  the 
other  qualities  annexed  to  the  partible  land  in  Kent,  be 
effential  to  gavelkind  ;  for  the  cuftom  of  gavelkind  pre- 
vails in  other  countries  befides  Kent;  and  yet  it  may  be 
very  much  queftioned,  whether  the  gavelkind  of  Kent^ 
and  that  in  other  countries,  agree  in  any  thing  but  the 
manner  of  defcent ;  and  if  this  doubt  maybe  admitted, 
then  thofe  extraordinary  cuftoms  in  Kent  can't  be  extin- 
gui(hed  in  a  ftatute,  without  particular  words  for  that 
purpofe.      I  Sid.  137.     Raym.  ^<),  qn , 

To  illuftrate  this  point  farther,  it  will  be  neceffary  to 
take  notice,  that  it  is  fufficient  for  any  one,  who  will 
intitle  himfelf  by  the  cuftom  of  gavelkind,  to  plead  that 
the  land  is  in  Kent,  and  of  the  nature  of  gavelkind,  with- 
out pleading  the  cuftom  fpecially  ;  but  if  any  one  will 
plead  the  cuftom  of  devifing,  or  of  having  a  moiety  as 
tenant  by  the  curtefy,  or  in  dower,  he  muft  plead  the 
cuftom  fpecially,  and  not  in  that  general  manner  he  may 
plead  gavelkind  ;  and  the  reafon  of  this  difference  feems 
to  be  this,  that  gavelkind  in  Kent  is  the  general  law  of 
the  place,  and  no  particular  cuftom  ;  and  therefore  when 
it  is  generally  alledged,  the  court  (hall  take  notice  of  it 
as  of  a  law  that  prevails  in  a  confiderable  part  of  the 
kingdom  ;  but  as  for  the  other  cuftoms,  they  are  not  an 
eflential  part  of  gavelkind,  and  io  are  not  laid  before  a 
court  upon  a  general  pleading  of  gavelkind,  but  require  a 
particular  manner  of  pleading  them,  as  all  other  private 
cuftoms  which  are  derogatory  to  the  laws  of  the  king- 
Q.q  dcm. 
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dom,  that  the  judges  may  be  apprized  of  tliem,  and 
where  they  obtain,  and  fo  give  their  decifions  with  legard 
to  them.  I  Sid.  138.  Cro.  Car.  562.  2  SU.  153. 
Brown  v.  Brooks.    Lamb.  595. 

Heirs  in  gavelkind  (hall  make  partition  as  parcener?, 
and  a  writ  of  partition  lies  between  them  as  it  does  be- 
tween parceners  ;  and  in  the  declaration  upon  fucb  writ, 
the  cuflom  muft  be  mentioned  ;  as  to  fay,  that  the  land 
is  of  the  cuftom  of  gavelkind,  but  they  need  not  pre- 
fcribe  ;  for  tho*  the  cuflom,  as  different  from  the  general 
law  of  the  kingdom,  muft  be  taken  notice  of  to  the  judges, 
yet  there  is  no  neceflity  for  prefcribing,  becaufe  it  is  lex 
loci.  Co.  Lit.  175.  b.  Lit.  fe£i.  265,  See  14  Vin. 
Abr.  tit.   Gavelkind, 

d^alielman.  Is  a  tenant  who  is  liable  to  tribute. 
ViUmii  de  Terring  qui  vocantur  gavelmanni.  Somner,  Ga- 
velkind, p.  23. 

dPaDClttlCtl,  The  duty  or  work  of  mowing  of  graf ,  or 
cutting    meadow-land,    required    by   the   lord    from   his 

cuftomary  tenant. Confueiudo  fakandi  qua  vocatur  ga- 

velmed. Somner  of  Gavelkind,  Append. Et  pro 

una  feptimana  dum  fakatur  Ji'tpula  qua  vocatur  gavelmed. 
lb. 

(^alJClOfCg,  Javelins,  darts,  the  fyilable  ga  bein<i  the 
fame  with  ja,  and   fo  derived  from  jaculum.      Frifiines 

igitur ipfum  PFilUelmurn  tarn  jaculis,   qua  vulgariter 

gaveloces  appellant,  quorum  maxime  mtitiam  habcnt  i^ 
ufum  — hoftiliter  infequuntur.     Mar.  Par.  fub  anno  1256. 

(I^atlClCCp,  Bedreap,  or  duty  of  reaping  at  the  bid  or 

command  of  the  lord. De  confuetudine  metendi   40 

acras  i^  dimidiam  de  gavelryp  in  autumno  40  fol.  6  denar. 
Somner  of  Gavelkind,  p.  19,  21. 

Catjclttp.    See  (lE»aV>e!cep. 

©aiJClfClICC,  (Sax.)  Sextarius  veiiigalls ',  (cervijia  fci- 
licet  fextarius  manerii  vel  pradii  domino  ab  ufufruiluariis 
cerv'ijiam  coquentibuSj  cenfus  vel  veSiigalis  nomine,  pendendus,) 
Is  a  certain  meafure  of  rent-ale.  Among  the  articles  to 
be  charged  on  the  ftewards  and  bailiffs  of  the  church  of 
Canterbury'^  manors,  this  of  old  was  one, — De  gaveifefter 
njujlibet  bracini  braciati  infra  libertatem  maneriorum,  viz. 
Unam  lagenatn  y  dimidiam  cervijia.  We  may  find  it 
elfewhere  under  the  name  of  Tokejier  thus,  De  Tokejler 
cervijia,  hoc  ejl,  de  quolibet  bracino  per  unum  annum  lagenam 
de  cervijia,  and  is  without  difpute  the  fame.  In  lieu  of 
which  the  abbot  of  Abingdon,  of  cuftom,  received  that 
penny  mentioned  by  Selden  in  his  Dijfertation  annexed  to 
Fkta,  cap.  8.  num.  3.  and  there  (1  believe)  mifprinted 
Cokbejler-penny  for  Tolchejler-penny^  Nor  differs  it  (I  think) 
from  what  in  the  GloJJary,  at  the  end  of  H.  i.  laws,  is 
called  oak-gavel.  Sax.  Dia.  and  fee  SDoIfcttCP,  Cowell, 
edit.   1727. 

CalJCl^toecK  {Sax.)  Was  either  manuopera  by  the 
bands  and  perfon  of  the  tenant,  or  carropera  by  his 
carts  or  carriages.     Phil,  of  Purveyance. 

C'attgCtltnt,  A  gauge  or  gauging,  done  by  the  gauger. 
Liter  a  claufa  55  H.  3.  de  doliorum  menfura  fs"  gaugeto 
mercatorum  burdegal,  is"  de  gaugeatoris  feodo,  &  dena- 
rium  pro  dolio,  Jcil.  obolum  ab  emptore,  £3*  obolum  a  vendi- 
tore.  Mandetur  per  breve  de  Cane,  quod  omnia  ligna  de 
doHis  vinorum  fiant  de  catero  de  reiio  gaugeto  Anglicano. 
Rot.  Pari.  35  Ed.  i.  of  the  true  Engiifh  gauge. 

dUailgCt,  (Gaugeator,  from  the  French  gauchir,  i.  in 
gyrum  torquere)  Signifies  an  officer  of  the  King's,  ap- 
pointed to  examine  all  tuns,  pipes,  hogflieads,  barrels 
and  tenia's  of  wine,  beer,  ale,  oil,  honey,  butter,  and 
give  them  a  mark  of  allowance,  before  they  be  fold  in 
any  place.  And  becaufe  this  mark  is  a  circle,  made 
with  an  iron  inftrument  for  that  purpofe ;  it  feems 
that  from  thence  he  taketh  his  name.  Cowell,  edit. 
1727. 

All  wines  brought  to  be  fold  (hall  be  gauged  by  the 
King's  gauger,  27  Ed.  i.  Jl.  i.  c.  8.  31  Ed.  -^.Jl.  i. 
f.  5.      I  Ric.  3.  c.  13. 

VefFels  of  wine,  vinegar,  oil,  honey,  iSc.  (hall  be 
gauged,  4  Rk.  2.  c.  \.  18  Hen.b.  c.  17,  RhcniOi 
wine  exempt,   14  Ric.  2.  c.  8. 

The  contents  of  pipes,  hogflieads,  i^c.  of  wine  and 
fifh,  2  Hen.  6.  c.  11.  The  gauger  (hall  at  all  times  be 
ready  to  do  his  duty,  23  Hen.  6.  c.  15. 
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The  contents  of  barrels  of  falmon,  herring  and  eels, 
22  Ed.  4.   c.  2. 

The  contents  of  veflels  of  wine  and  oil,  i  Ric.  3.  c. 
13.     Veflels  to  be  marked,  28  H.  8.  c.  14. 

Veflels  brought  from  beyond  fea,  and  ufed  for  utterance 
of  ale  and  beer,  fliail  be  gauged,   31  Eliz.  c.  8. 

The  wardens  of  the  coopers  (hall  attend  to  gauge  vef- 
fels  upon  requeft,  23  Hen.  8.  c.  4,      31  Eliz.  c.  8.  /.  3. 

Gaugers  may  take  famples  not  exceeding  half  a  pint, 
32  Geo.  2.  c.  29. 

€?attge?)JCnnp,  Is  the  gauger's  fee.  Stat.  23  Hen.  6. 
cap.  15. 

C'apljOUnD,  A  hound  which  never  caught  a  hare. 
Cowell,  edit.    1727. 

dDapmaria,  The  fame  with  JVainagium.  ha  quod 
nihil  ex  nunc  remanet  in  manu  ejus,  nijt  tantum  gaymaria 
manerii  pr  a  dim.     Mon.  Angl.  vol.  i.  fol.  603.  b. 

C-a^ettc*    See  iioixDcu  ©a5Cttf. 

CiJtafycria.  In  a  charter  of  the  privileges  of  New- 
cajile  upon  Tyne,  renewed  Anno  30  El.  we  read,  vi%. 
Sturgiones,  balanas,  cetas,  porpecias,  (i.  e.  porpoifes,)  del- 
phinos,  riggos,  geafpecias,  ;'.  e.  grampois. 

dUCbUrCcir,  (Ucbttrfcipa,  Neighbourhood,  or  adjoin- 
ing di(tri<fl.     Leges  Edw.  Confef.   c.  I.  de  Perjurils,  p.  2. 

(0Cl)Ul"U$,  A  country  neighbour,  or  inhabitant  of  the 
hms  geburejhip,  or  village.  Sdx.  geiure,  a  carl,  plough- 
man, or  farmer. 

(lE>e!U,  [Geldum,]  Among  the  Saxovs  fignified,  pecunia 
vel  tributum,  alfo  the  coropcnfation  for  a  crime :  Hence, 
in  our  ancient  laws  wergeld  was  ufed  for  the  value  of  a 
man  (lain,  and  orfgeld  of  a  beaft,  Et  fmt  quieti  de  geldis 
£5f  danegeldis,  &  horngeldis  fcf  fargeldis,  &  de  blodwita,  & 
ftwita,  Jlitiuita,  (^  leirwite  ^  heinwita,  fremenefudci, 
y  werd-penny,  &  aver-penny,  £3"  ioling-peny.  Charta 
Rich.  2.  priorat.  de  Hertland  in  Devon.  Pat.  5  Ed.  4. 
part.  3.  m.  13.     See   dDliDC 

<II5cHiablc.    See  (j^tloalilc. 

d^CntOtP,  Is  a  Saxon  word  fignlfying  conventus,  an 
aflembly  :  'Tis  ufed  in  the  laws  of  Edward  the  Ccnfef- 
for,  cap.  35,  for  a  court,  vi%.  Omnis  homo  pacem  habeat 
eundo  ad  gemotum  ts"  rediens  de  gemoto,  nift  prabatus  fur 
fuerit.     See  ^OtC, 

C'Cncatl),  [Sax.)  Villanus,  zs  regis  geneaih,  is  the  King's 
villain.     Cowell,  edit.  1727. 

(HJenCCtum,  Gemjla,  broom.     Cowell,  edit.   1727. 

dDcneral  ifTue.    See  ilTttf. 

(©cncralc.  The  fmgle  commons,  or  ordinary  provi- 
fion  of  the  religious  were  called  generale,  as  their  general 
allowance,  diftinguifhed  from  their  pietantia  or  pittances, 
which  upon  extraordinary  occafions  were  added  as  over- 
commons.    Among  the  obfervance  of  the  Cluniac  monks, 

they  are  thus  defcribed, Generale  appellamus  quod  fin- 

gulis  in  ftngulis  datur  fcutelHs :  Pietantia  quod  in  una  fcu- 
tella  duobus.  And  among  the  cuftoms  of  the  abbey  of 
Glajionbury,  we  have  this  account.  ■  In  privatis  die- 
bus,  videlicet,  Dominica  die,  die  Mortis,  die  fovis  ^  Sab- 
bato,  tria  generalia  ad  refeiiionem  hubucrant  fratres,  (sf 
duas  pietantias,  cateris  veto  diebus,  fcilicct,  feria  fccunda, 
feria  quarto,  iff  fcxta,  duo  generalia  isf  tres  pietantias, 
Cartular.  Glafton.  MS.   f.  i.o. 

d^CnCCattO.  When  a  mother- abbey  or  old  religious 
houfe  had  fpread  itfelf  into  feveral  colonies  or  depending 
cells,  that  iflue  or  ofi^-fpring  as  it  were  of  the  mother- ' 
monaftery,  was  called  Generatio,  quafi  proles  (^  foboles 
matricis  domus.  ^uajiio  prioratus  inter  ahbatem  de  IVa- 
verle  (sf  abbatem  Furnefii  terminatur  hoc  modo,  videlicet 
quod  abbas  de  Furnefio  habeat  prioratum  in  tota  genera- 
tione  eleemofyrre  in  AngUa,  i^  in  generatione  Sa- 
viniaci  in  Anglia  tantum.  Abbas  autem  Waverle  habeat 
prioratum  ubique  tarn  in  congregationibus  abbatum  qua  fur- 
erint  per  Angliam,  quam  alias  per  ordinem  univerfum.  An- 
nual. Waverl.  1232. 

C^encrofa,  Seems  of  late  to  be  a  good  addition  ;  for 
if  a  gentlewoman  be  named  fpinjlcr  in  any  original  writ, 
appeal  or  indiflmcnt,  (he  may  abate,  and  quafh  tbfl 
fame.      2  Injl.  fol.  668. 

dUenelfa,  Broom.  See  3iaun.  Percipiant  decinat 
agnorum,  lana,  lini,  canapi,  genedfi.     "Thorn,  pag.  2112. 

©cnetjs  alias  3icnetiE(,    See  i?Utf. 

dJcntkmanr 
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©entlCltiaU,  Gemrofus  is  an  irregular  compound  of 
two  languages,  the  one  from  the  French  gentil,  that  is, 
Honejius,  vel  honejio  loco  natus  ;  the  other  from  the  Saxon 
mon,  as  if  you  fay,  a  man  well  born.  The  Italian  h\- 
loweth  the  very  word,  calling  thofe  gentilhuomini  whom 
we  cd.\\  gentlemen.  The  Spaniard  keepeth  the  meaning, 
calling  him  hidalgo  or  hijo  d'algo,  that  is,  the  fon  ot 
•  fome  man,  or  of  a  man  of  reckoning :  The  French  alfo 
call  him  gentiihomme.  So  that  gentlemen  are  thofe  whom 
their  blood  and  race  doth  make  noble  and  known  :  In 
Greek  they  are  'S.vy'.mi,  in  Latin,  nobiles.  Smith  de  Rep.  Ang. 
lib.  I.  cap.  10.  Under  this  name  are  comprifed  all  above 
yeomen,  fo  that  noblemen  are  truly  called  gentlemen  ;  but 
by  the  courfe  and  cuftom  of  England,  nobility  is  either 
major  or  minor  ;  the  greater  contains  all  the  degrees  from 
knights  upwards;  the  lefler,  all  from  barons  downwards. 
Smith  ubi  fupra,  cap.  21.  The  reafon  of  the  name  may 
arife  from  this,  that  they  obferve  gentilitatem  fuam, 
that  is,  the  race  and  propagation  of  their  blood,  by  gi- 
ving of  arms,  which  the  common  fort  neither  doth,  nor 
may  do ;  for  by  the  coat  that  a  gentleman  giveth,  he  is 
known  to  be,  or  not  to  be  defcended  from  thofe  of  his 
name,  that  lived  many  years  fince.  Gentiles  homines,  fee 
in  'tiraquel  de  Nobilitate,  cap.  2.  pag.  53.  Cicero  in  his 
Topicks,  of  this  matter  fpeaks  thus.  Gentiles  funt  qui  inter 
fe  eodem  funt  nomine  ab  ingenuis  oriundi,  quorum  majorum 
nemo  fervitutcm  fervivit,  qui  capite  non  funt  diminuti. 
And  in  the  firft  book  of  his  Tufc.  ^ajl.  he  calleth  Tul- 
lus  Hojiilius,  one  of  the  Kings  of  Rome,  gentilem  fuum. 
Thefe  words,  gent  His  homo,  for  a  gentleman,  was  adjudg- 
ed a  good  addition.  Hill.  27  Ed.  3.  The  addition  of 
knight  is  ancient,  but  of  efquire  or  gentleman  rate  before 
the  firft  of  H.  5.  c.  5.  See  2  Par.  Injl.  fil.  595  £s"  667, 
where  we  read  John  Kingjhn  made  a  gentleman  by  King 
Richard  2,     Pat.  13  Ric.  2.  part.  I.  m.  13.  intus. 

(0CttU,  Generation.  Succeffit  Ethelbaldo  Offa  quinto 
genu.     Malmfb.  lib.  i.  f.  4. 

dDenuntta,  North  IVaUt.     Cowell,  edit.  1727. 

(E>enttiS,  {Lat.)  The  general  ftock,  extraflion,  ^c. 
as  the  word  office  in  law  is  the  genus  or  general ;  but  the 
word  Jheriff,  iffc.  is  the  fpecies  of  it,  or  particular.  2 
Lil.  Abr.  528. 

C'CO^je  i^OliIe,  A  piece  of  gold  current  at  fix  kil- 
lings and  eight-pence  in  I  H.  8.  when  by  indenture  of 
the  Mint  one  pound  weight  of  gold  was  to  be  coined  in- 
to eighty-one  George  Nobles.  Vid.  Lowndes's  Eflay  up- 
on Coins,  pag.  41. 

d^CO^gia  111  America,  Its  colony  eftablifhed.  6  Geo. 
2.   c.  25.  fea.  7. 

©ccmatip.    See  (Cuftom?. 

(iSecncat,  A  clown  or  villain.  Gemobadatus.  Cowell, 
edit.  1727.     See  dD^ant. 

dDccfuttia,  (Sax.  Garfuma,  i.  e.  fumptus,  pramium.) 
In  ancient  charte.'s  it  is  ufed  for  an  income ;  as  Sciatis 
me  A.  pro  tot  lihris,  quas  B.  mihi  dedit  in  gerfumam, 
dtdijfe,  concejfjfe,  is'c.  Somatimes  for  a  fne  for  a  fault ; 
as,  Gerfumam  capere  de  nativa  vejira  impregnata  fine  li- 
untia  vefira,  quod  dicitur  Childwit.  In  Math.  Parif.  it 
is  written  Gerfoma.  Datis  abbati  tribus  marcis  auri  in  ger- 
foma,  /.  e.  pro  fine.  And  in  Scotland,  grejfume.  Some- 
times 'tis  taken  for  any  exaftion  or  demand ;  as,  Abfque 
retinentia  cujufiibet  confuetudinis  five  fervitii,  is,  five 
alicujus  gerfumse,  aut  fiscularis  exaiiionis,  Mon.  Angl. 
2  torn.   pag.  973. 

(Ii^CCfumaciuS,    Finable,    or   liable    to    be    muli^ed, 

fined  or  amerced  at  difcretion  of  the  Lord.  • In 

Berton  parva funt  tres  cotfeles  quorum  quilibet  operabi- 

tur  femel  in  htbdomada  IS  metet  in  autumno  unam  acram  de 
blado  hiemali  vel  tres  rodas  ordei.  Dominus  habebit  tres 
hederepes,  ft  voluerit,  ad  cibum  fuum,  Omnes  funt  ger- 
fummani  ad  voluntatem  Domini.  Cartular.  S.  Ednj.  MS. 
f.  103.      Cowell,  edit.  1727. 

(0efCmunD,  Aflembled.     Cowell,  edit.   1727. 

©eft,  (French,  gfi.)  A  lodging  or  ftage  of  reft  in 
a  journey  or  progrefs.  As  in  the  progrefs  of  Ed.  6. 
A.  D.  1552.  when  the  gefis,  (;.  e,  the  ftages  of  his 
Majefty's  progrefs)  were  altered,  Archbiftiop  Cranmer 
inireated  Cecil  to  fend  him  the  new-fettled  gejls^  that  he 
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might  from  time  to  time  know  where  his  Majefty  waS. 
Strype's  Memor.  of  Archbifhop  Cranmer,  p.  283. 

(I^Cfta,  dlJcftum,  Geft,  yeaft,  barm  for  working  of  beer 

or  ale. Ita  quod  piji ores  poterunt  fie  vendere,  iff  in  quo- 

I'bet  quartario  lucrari  tres  denarios,  except  is  brennio  iff  duobus 

pambus  adfurnarium fS"  in  fale  obolum,  iff  in  gefta  obo- 

lum,  iff  in  candeta  quadrantem.    Mat.  'Pzr.fub  anno  1202. 

Cieftu  ge  ifama,  Is  a  writ  now  out  of  ufe.  Lamb. 
Eiren.  lib.  4.   c.  14.  p.  532. 

<S5tt\)hm\),  (Reaius  Grithireche.)  Si  pacem  quis  fre- 
gerit  ante  mediocres  forejits,  quod  dicunt  gethbrech,  emen- 
det  regi  decern  folidis.     Conftitut.  Canuti  de  Forefta,  c. 

18.    See  ci??itl)l)?ecl)e. 

©CtotnCtia,  is  a  Saxon  word,  and  it  fignifies  the  pub- 
lick  convention  of  the  people  to  decide  a  caufe.  Et  pax, 
quam  Alderrnannus  Regis  in  quinque  burgorum  gewineda  da- 
bit,  emandatur  12  libris.  Leg.  Ethelred,  c.  I.  apud 
Brempton. 

dPetoitttCfTa,  Giving  evidence.  Leg.  Ethelred.,  c.  2. 
(.pud  Brompton. 

d^ift.  Is  a  transferring  the  property  in  a  thing  from 
one  to  another  without  a  valuable  confideration  j  for  to 
transfer  any  thing  upon  a  valuable  confideration  is  a  con- 
trad  or  fale  :  He  who  gives  any  thing  is  called  the  do' 
nor ;  and  he  to  whom  it  is  given  is  called  the  donee.  I 
Wood's  Convey.  116. 

By  the  Common  law  all  chattels  real  or  perfonal  may 
be  granted  or  given  without  deed,  except  in  fome  fpecial 
cafes ;  and  a  free  gift  is  good  without  a  confideration,  if 
not  to  defraud  creditors.      Perk.  57.     Hob.  230.     See 

iFraim, 

But  by  the  flat.  29  Car.  2.  cap.  3.  No  leafes,  eftates 
or  interefts  either  of  freehold,  or  terms  of  years,  or  any 
uncertain  intereft,  not  being  copyhold  or  cuftomary  in- 
tereft,  of,  in,  to  or  out  of  any  mefluages,  manors, 
lands,  tenements  or  hereditaments,  (hall  at  any  time  be 
afEgned,  granted  or  furrendered,  unlefs  it  be  by  deed  or 
note  in  writing,  figned  by  the  party  fo  affigning,  gran- 
ting or  furrendering  the  fame,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  or  by  i£X  and  operation 
of  Law. 

If  a  man  makes  a  general  gift  of  all  his  goods,  with- 
out exception  of  apparel  or  other  things  of  neceflity,  as 
bedding,  iffc.  though  it  is  by  deed,  this  may  reafonabljr 
be  fufpcfted  to  be  fraudulent  to  deceive  creditors,  i^c. 
and  though  there  may  be  a  true  debt  owing,  iSc.  a  gift 
of  all  one's  goods  in  fatisfaflion  of  the  debt,  iffc.  is  void 
againft  other  creditors,  iSc,  though  good  againft  the 
giver,  his  executors  or  adminiftrators,  or  any  to  whom 
afterwards  he  fhall  fell  or  convey  them  ;  for  though  it 
may  be  a  gift  upon  a  valuable  confideration,  yet  it  may 
not  be  done  bona  fide,  as  the  ftatute  of  the  13  Eliz.  cap, 
5.  requires.  Bac.  L.  trails  146.  Shaves  Bat.  260^ 
261.     3  Co.  80,  iSc. 

If  a  man  puts  a  robe,  or  other  garment,  on  his  fervant 
to  ufe,  this  is  a  gift  in  law.  Br.  Done,  iffc,  pi.  9.  cites 
II  //.  4.  31. 

If  an  adulterer  cloaths  the  woman,  the  baron  may 
take  his  wife  and  the  apparel,  and  juftify  both.  Br.  Dtmty 
pi.  9.  cites  II  //.  4.  31. 

A.  borrowed  loo/.  of  B.  and  at  the  day  brought  it  in 
a  bag,  and  caft  it  on  the  table  before  B,  and  B.  faid  to  A. 
being  his  nephew,  /  will  not  have  it ;  take  it  you,  and 
carry  it  home  again  with  you.  Per  cur.  This  is  a  good  gift 
by  parol,  being  caft  upon  the  table  j  for  then  it  was  in 
the  pofleffion  of  B.  and  A.  might  well  wage  his  law. 
But  it  had  been  otherwife,  if  A.  had  only  offered  it  to  B. 
for  then  it  was  a  chofe  in  adlion  only,  and  could  not  be 
given  without  a  writing.     Noy  67.  Flower's  cafe. 

A  gift  of  any  thing  without  a  confideration  is  good  ; 
but  it  is  revokable  before  the  delivery  to  the  donee  of  the 
thing  given.  Donatio  perficitur  pojfeffume  accipientis. 
Jenk.  109.  pi.  9. 

If  I  have  a  horfe  in  London,  and  I,  being  at  a  great 
diftance  from  London,  give  my  horfe  to  J.  S.  he  may 
have  trefpafs  without  other  polTeflion.  1649.  coram 
Thorp.   Cleyt.  135.  in  the  cafe  of  If^ilby  v.  Bower,  cites 

F.  N.  B, 
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F.N.S.  140.  Peri.  30.  21  Ed.  4.  25.  21  H  7.  39. 
21  H.  6.  43. 

^.  made  a  prefent  of  a  jewel  to  a  lady  whom  he  courted, 
but  the  marrtage  not  taking  efFed,  he  brought  an  aaion 
of  detinue  againft  her,  and  (he,  taking  it  to  be  a  gift, 
offered  to  wage  her  law;  but  the  court  was  of  opinion, 
that  the  property  was  not  changed  by  this  gift,  being  to  a 
fpecial  intent,  and  therefore  would  not  admit  her  to  do 
it;  cited  per  the  Ch.  J.  2  Afad.  141.  Mich.  28  Car.  2. 
C.  B.   in  the  cafe  of  Beaumont  v.  — — — . 

If  the  King,  being  apprifed  of  the  value,  lets  a  thing 
for  years,  £5?f.  worth  500/.  per  ann.  referving  only  5/. 
per  ann.  this  is  not  a  letting  to  farm,  but  a  gift.  Skin. 
151.  in  the  Exchequer.  Arg.  ^^  Car.  2.  B.R. 

Form  of  a  deed  of  gift  of  tenements  and  lands. 

THIS  Indenture,  made  the  day  and  year.,  iSc,  be- 
tween A.  B.  0/,  i^c.  of  the  one  part.,  and  T.  B.  of, 
l^c.  fon  of  the  faid  A.  B.  of  the  other  part,  witneffeth. 
That  the  faid  A.  B.  as  well  for  and  in  confideration  of  the 
natural  love  and  affeSJion  which  he  hath  and  heareth  unto 
the  faid  T.  B.  hii  fon,  as  alfo  for  the  better  maintenance 
and  preferment  of  the  faid  T.  B.  Hath  given,  granted, 
aliened,  enfeoffed  and  confirmed,  and  by  thefe  prefents  doth 
give,  grant,  alien,  enfeoff  and  confirm,  unto  the  faid  T.  B. 
Jll  that  meffuage  or  tenement,  fttuate,  &c.  with  all  and 
fmgular  its  appurtenances,  and  all  houfes,  outhoufes,  lands, 
tic.  and  the  reverfton  and  revcrfions,  remainder  and  re- 
mainders, rents  and  fervices  of  the  faid  premijfcs  ;  and  all 
the  ejlate,  right,  title,  intereji,  property,  claim  and  demand 
whatfaever  of  him  the  faid  A.  B.  of,  in,  and  to  the  faid 
meffuage  or  tenement,  lands  and  premises,  and  of,  in,  and 
to  every  part  and  parcel  thereof,  with  the  appurtenances ; 
and  all  deeds,  evidences  and  writings  concerning  the  faid 
premiffes  only,  now  in  the  hands  or  cujiody  of  the  faid  A.  B, 
or  which  he  may  get  or  come  by  without  Juit  in  law,  to  have 
and  to  hold  the  faid  meffuage  or  tenement,  lands  and  premijfes 
hereby  given  and  granted,  or  mentioned  or  intended  to  be 
given  and  granted  unto  the  faid  T.  B.  his  heirs  and  affigns, 
it  the  only  proper  ufe  and  behoof  of  him  the  faid  T.  B.  his 
heirs  and  affigns  for  ever.  And  the  faid  A.  B.  for  himfelf, 
his  heirs,  executors  and  adminijlrators,  doth  covenant  and 
grant  to  and  with  the  faid  T.  B.  his  heirs  and  affigns  by 
thefe  prefents,  that  he  the  faid  T.  B.  his  heirs  and  affigns, 
fijall  and  lawfully  may  from  henceforth  for  ever  hereafter, 
peaceably  and  quietly  have,  hold,  occupy,  poffefs,  and  enjoy 
the  faid  meffuage,  tenement,  lands,  hereditaments  and  pre- 
miffes hereby  given  and  granted,  or  mentioned  or  intended  fo 
to  be,  with  their  appurtenances,  free,  clear  and  difcharged 
of  and  from  all  former  and  other  gifts,  grants,  bargains  and 
fales,  feoffments,  jointures,  dowers,  eflates,  -entails,  rents, 
rent- charge,  arrearages  of  rents,  Jlatutcs,  judgments,  recog- 
nizances, Jiatutes  merchant  and  of  thejlaple,  extents,  and  of 
and  from  all  other  titles,  troubles,  charges  and  incumbrances 
whatfoever,  had,  made,  committed,  done  or  fuffered,  or  to  be 
had,  made,  committed,  done  or  fuffered,  by  him  the  faid  A.  B. 
his  heirs,  executors  or  adminijirators,  or  any  other  perfon  or 
terfons  laivfully  claiming  or  to  claim  by,  from  or  under  him, 
them,  or  any  or  either  of  them.     In  witnefs,  ijfc, 

A  gift  of  goods  and  chattels. 

TO  all  people,  (sfc.  I  A.  B.  of,  &c.  fend  greeting. 
Know  ye.  That  I  the  faid  A.  B.  for  and  in  confi- 
deration of  the  natural  love  and  offeElion  which  I  hove  and 
hear  unto  my  beloved  brother  L.  B.  of,  &c.  and  for  divers 
other  good  caufes  and  confiderations  me  hereunto  moving,  have 
given  and  granted,  and  by  thefe  prefents  do  give  and  grant 
unto  the  faid  L.  B.  all  and  fingular  my  goods,  chattels, 
plate,  jewels,  leafes  and  perfonal  ejlate  whatfoever,  in  whofe 
hands,  cujtody  or  poffffion  foever  they  be,  within  the  kingdom 
of  Great  Britain,  (Sc.  To  have  and  to  hold,  and  enjoy  all 
and  fingular  the  faid  goods,  chattels,  and  perfonal  ejiate 
eforefaid,  unto  the  faid  L.  B.  his  executors,  adminifirators 
and  affigns,  to  the  only  proper  ufe  and  behoof  of  him  the  faid 
L.  B.  his  executors,  adminifirators  and  affigns  for  ever. 
And  I  the  faid  A.  B.  all  and  fingular  the  aforefaid  goods. 
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chattels  and  premiffes,  to  the  faid  L.  B.  his  executors,  ad- 
minifirators and  affigns,  againji  all  perfons  whatfoever,  /hall 
and  will  warrant,  and  for  ever  defend  by  thefe  prefents. 
In  witnefs,  iSc. 

(25ifta  aquae,  The  flream  of  water  to  a  mill.  Mon. 
Ang.  torn.  3. 

(I5iC5mili.S,  A  kind  of  fulling-mills,  for  fulling  and 
burling  of  woollen  cloth,  prohibited  by  ftat.  5  is"  6  Ed.  6. 
cap.  22. 

d^tlD,  A  fraternity  or  company.     See  ©tttlD. 

(0tlD,  Is  alfo  a  compenfation  or  muldl  for  a  fault, 
^uicquid  in  amore  in  alterum  furatum  halent  in  duos  geldos 
componere  faciat.  From  hence  weregcld  is  the  price  of  a 
man,  orfgeld  the  price  of  cattle,  angild  the  fingle  value 
of  a  thing,  tzvigild  the  double  value.  There  are  likewife 
many  words  which  end  with  geld,  and  which  fhew  the 
feveral  kinds  of  payments,  as  danegeld,  vadegeld,  fene- 
geld,  hornegeld,  fotgeld,  penigeld,  and  many  more.  Ccwelly 
edit.  1727. 

CDtlDalC,  (from  the  Sax.  gild,  i.e.  folutio,  and  cele,  ale,) 
A  contribution  where  every  one  paid  his  (hare.  Couiell, 
edit.    1727.     See  §>OtI)alC. 

CUtltiabIC  or  deniable,  (Geldabilis,)  Tributary,  that 
is,  liable  to  pay  tax  or  tribute.  Camben,  dividing  Suf- 
folk into  three  parts,  calls  the  drfi  gildable,  becaufe  liable 
to  pay  tax,  from  which  the  other  two  parts  were  ex- 
empt, becaufe  ccclefia  donata.  It  is  mentioned  An.  27 
H.  8.  c.  26.  but  we  find  gildable  expounded  in  an  old 
MS.  to  be  that  land  or  lordftiip  which  is  fub  difiriSlione 
curia  vicecorri.  See  2  Par.  Infl.  fol.  701.  Inquifitio 
capta  apud  Atherflon,  i^c.  5  H.  5.  per  facram.  IVill. 
Peirs  ^  al.  qui  dicttnt  quod  Johannes  Chefterfhire,  qui  tenet 
unum  tenementum  IS  duo  crefta  cum  pertin.  in  le  geldable  de 
fohanne  Lile  per  quod  fervitium  ignorant,  erexit  crucem  S. 
jfohannis  Hierofol.  fuper  domum  fuam,  ad  habendum  privi- 
legium  £3"  libertat.  Templar,  de  Baljhade,  eo  quod  teneret 
prad.  tenementum  fub  crtice  in  prajudicium  Dom.  Regis  dsf 
contra  formam  Jiatuti  inde  editi,  (s'c.  MS.  penes  GuJ. 
Dugdale,  Ar.  fur.  dicunt  quod  prior  de  SempUngham  te- 
net tres  cariicaias  terra  in  S.  (^  non  funt  geidabiles.  Ex 
Rot.  Hundr.  in  Ttirr.  Lond.  de  Anno  3  Ed.  i.  Line. 

©iiDaC  adulterins.  Rot.  Pipes  3  Johannis.  Per- 
haps ufed  for  adulterate  money.     Cowell,  edit.    1727. 

CDilljalDa  2CClttOntfO?tim,  Was  ufed  for  the  frater- 
nity of  Eafterling  merchants  in  London,  called  the  Jiill- 
yard.     Stat.  22  Hen.  8.  cap.  8. 

dDtloing.    See  ColD. 

(II5ilD:?mcrrljant,  (GUda  mercatoria)  Was  a  certain 
privilege  or  liberty  granted  to  merchants,  whereby  they 
were  enabled  (among  other  things)  to  hold  certain  pleas 
of  land  within  their  own  precinfts  ;  as  King  John  gran- 
ted gildham  mercatoriam  to  the  burgefles  of  Nottingham. 

dDtltluitc.    See  (35i)Ittoite. 
dDinjcc.    See  ^jjtcerj'. 

dDitDlersi,  May  make  their  girdles  with  white  metal, 
15  Ric.  2.  c.  ir. 

(©irarmiS,  or  CDtlifarmClS,  (mentioned  in  the  ftatute 
13  Ed.  I.  flat.' 2.  c.  6.)  An  halberr.  From  the  Lat. 
bis  arma,  becaufe  it  wounds  on  both  fides.  A  kind  of 
hand-ax,  according  to  Skene.  .Fleta  mifwrites  it  fif- 
arms,  lib.  I.  c.  14.  Efl  armorum  genus  longo  manttbria 
£5?  porre£la  cufpide.     Spel. 

ClaUiolltm,  Sedge.  Marifcus  profert  gladiolum,  cef- 
pites  £3'  alia  ignis  pabula.     Mat.  Parif.  An.  1206. 

dDlabtllSi,  (J'*^  Z^eidii,}  Is  mentioned  in  our  Latin 
authors,  and  in  the  Norman  laws,  and  it  fignifies  a  fu- 
preme  iurildidiion.  Camden,  in  Britannia,  writes  Comi- 
tatus  Flint,  pertinet  ad  gladium  Ceflria.  And  in  Selden, 
Tit.  of  Honour,  pag.  640.  Curiam  Juam  liberam  dc  omnibus 
placitis,  &c.  exceptis  placitis  ad  gladium  ejus  periinentibus. 
And  'tis  probable  from  hence,  that  at  the  creation  of  an 
earl,  he  is  gladio  fuccinitus,  to  fijnify  that  he  had  a  jurif- 
di(Sion  over  the  county.     See  Pleas  of  the  Sword. 

(EJlail'C,  (Fr.)  A  fword  ;  alfo  a  lance  or  horfeman's 
ftafF.  Gleyre,  long  fword,  fhort  fwor. '  and  dngger,  were 
the  weapons  allowed  the  parties  in  a  trial  by  combat. 
Coivell,  edit.  17 27. 
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(0Iail5)iI,  Was  a  learned  lawyer,  and  Chief  Jufiice  In 
Henry  the  SeconiTi  days,  who  writ  a  book  of  the  Common 
Laws  of  England ^  which  is  the  ancientefl  of  any  extant, 
touching  t.'iat  fubjcdt.  Staundf.  Pra.  cap.  i.  fol.  5.  He 
was  then  called  in  Latin  Ranulphus  de  Glanvilla.  He 
died  in  Rkhard  the  Firji'ti  days,  at  the  fiegc  of  Acres  on 
the  coaft  of  PalejUne,  bt-ing  with  him  in  his  voyage  to  the 
Holy  Land.     Plowden,  fol.  368.  Stowel's  cafe. 

dPlafS,  To  what  duties  liable,  2  (Fill,  tf  Af.  fejf.  2. 
c.  4.  feSi.  34.  6^7  mil.  3.  f.  18.  7  iff  8  IVill.  3. 
c,  31.  fcct,  51.  The  duty  upon  earthen-ware,  and  half 
the  duty  upon  glafs  taken  away,  g  £3*  lo  IVill.  3.  c.  45. 
The  remaining  duty  on  glafs  taken  away,  10  Js*  1 1  Will. 
3.  c.  18.  A  duty  of  excife  upon  glafs,  19  Geo.  2.  c.  12. 
jeSl.  19.  Penalty  of  exporting  glafs  from  Ireland,  19 
Geo.  2,  f.  12,  Jeti.  21.  Duty  on  exportation,  i^c.  19 
G«.  2.  f.  12.  fe£i.  16,  £sff. 

dD'laflSs^Jtlfn,  Are  reckoned  amongft  wandring  rogues 
and  vagrants,  by  the  old  ftatutes,  39  EU%.  and  i  Jac.  i. 
c.  7. 

(!^litl)C!t>  A  glaive  or  gleave,  a  javelin,  a  hand-dart. 
^ttSif  fttW  vidijjet  quifpiam  de  caftello  i^  adverfariiim  ag- 
noviffetf  tela  gracili,  quod  ganea  (legendum  eji  glavea)  di- 
eitur,  eiim  jam  cominus  pojitum  petilt,  quo  tejlam  capitis  ip/tiis 
male   nudati    perforavit,       Gervaf.    Dorobern.    fub   an. 

II44- 

(EflalWatlCC  O^C.  See  Plowden,  f.  320.  the  cafe  of 
mines. 

dUIelil,  dUIcbam  fCCre.  Anno  1335.  Cujlos  t^  ma- 
gijler  domus  Beat  a  Maria  Magdalencs  extra  par  tarn  au- 
Jiralem  civitatis  exonienfts  tulerunt  glebam  pro  redditu  ex- 
eunte  de  quodam  gardino  extra  portam  orientalem  civitatis 
prtediSfa,  vocato  Morley  Shulte/hay,  £5?  hesc  confuetudo  vo- 
ffl/«r  gleba.  Izack's  Antiquities  of  Exeter,  pag.  i^i.  For 
it  feems  the  ancient  cuftom  of  that  city  was,  when  the 
chief  lord  in  fee  could  not  be  anfwered  of  the  rent  due 
to  him  out  of  his  tenement,  and  no  diftrefs  could  be  there 
levied  for  the  fame ;  then  the  lord  came  to  the  tene- 
ment, and  there  took  a  turf  or  ftone,  and  brought  the 
fame  to  the  court  feven  days  fuccelEvely  ;  and  this  was 
called  Gleba,    lb.  p.  SO- 

dPlCljaiiaC,  Turfs,    pete,  or  combuftible  earth.- 

In  ftlvis,  campis viis,  femitis,  moris,  glebariis,  lapidi- 

ius,   metallis,  avibus,  i^c.     Mon.  Angl.    torn.    i.    pag. 
290. 

(iPIebe,  <!!5IebetantI,  (Gleba,)  Church-land.  Dos  vel 
terra  ad  ecdefiam  pertinens.  Charta  Elfr edi  Regis,  Monaft. 
de  Croiland,  apud  Ingulphum.  Imprimis  totam  infulam 
Croilandits  pro  gleba  ecclcftes,  {jf  pro  fitu  feparali  ejufdem 
mmafierii  dono.  Lyndewode  fays,  Gleba  eJi  terra  in  qua 
amjifiit  dos  ecchfta  ;  generaliter  tamen  fumitttr  pro  folo  vel 
pro  terra  culta ;  mentioned  in  the  ftatute  of  14  Car.  2. 
c.  25.  We  moft  commonly  take  it  for  land  belonging  to 
a  pariQi -church,  befides  the  tithe.  Skene  fay?,  The  four 
acres  of  land,  quhilk  is  given  to  the  miniflers  of  the  evangel 
in  Scotland,  is  called  one  gleeb,  the  quhilk  fuld  be  free 
fra  payment  of  any  teinds.     Cowell,  edit.  1727. 

Glebe  is  a  portion  of  land,  meadow  or  pafture,  be- 
longing to,  or  parcel  of  the  parfonage  or  vicarage,  over 
and  above  the  tithes.     Godolph.  Rep.  409.        • 

Leafe  of  a  reftory  excepting  the  glebe  is  a  void  excep- 
tion ;  for  no  reftory  may  be  without  glebe.  But  he  may 
except  parcel  of  the  glebe.  So  of  a  manor,  excepting  the 
demefnes.  Mich.  19  Jac.  i.  per  Hobart,  Winch  23. 
MaUe'i  cafe. 

If  a  parfon  hath  lands  fowed  with  corn,  and  grants  the 
land,  the  corn  (hall  pafs  inclufive.  2  Bulf.  184.  in  the 
cafe  of  A^oyle  v.  Ewer. 

So  if  the  parfon  grants  the  reflory,  referving  the  land, 
he  (hall  pay  tithes  to  his  grantee.  2  Bulf.  184.  in  the 
cafe  of  Mcyle  y.  Ezver. 

If  the  endowment  of  the  vicarage  has  fpecial  words, 
that  the  vicar  fhall  have  minutas  decimas  of  the  glebe,  he 
(hall  have  it.  Note;  It  ought  to  be  ancient  glebe  at  the 
time  of  the  endowment.  AIo.  910.  Triii.  38  Ellz. 
Blinco's  cafe. 

As  long  as  the  vicar  occupies  the  glebe  land  in  his  own 
hands,  he  fliall  pay  no  tithes.     But  if  he  deniife  It  to 
Vot.  II,  N°  84. 
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another,  the  leflee  Ihall  pay  tithes  to  the  p.ufon  that  is 
impro-riated.      Broivnl.  69.   Harris  v.  Cotton. 

Leffce  of  the  glebe  fliail  pay  tithes  to  the  parfon,  if  it 
be  at  a  very  low  rent,  otherwife  if  at  a  rack  rent;  fed 
qutsre  of  the  diverfity.      l\oy  35.   Perkins  v.  IFilde. 

If  the  parfon  of  a  church  not  impropriate  leafes  his 
glebe,  the  leflee  fliall  pay  tithes.  But  otherwife  'tis,  if  it 
had  been  an  impropriate  church,  becaufe  of  the  flatute  of 
32  H.  8.  of  diflolution.  ISloy  152.  cites  it,  as  the  cafe  of 
Brewer  v.  Vefey,   cites  D.  43.(7. 

By  flat.  28  Hen.  8.  c.  11.  feSf.  6.  Incumbent  may 
devife  corn  fown  by  him,  and  growing  on  his  glebe. 

A  prohibition  was  granted  to  ftay  wafte,  upon  a  fug- 
geftion,  that  the  parfon  ploughed  up  the  ancient  glebe 
land.     Cumb.  59.   Trin.   3  Jac.  1.  B.  R.   Anon\ 

An  agreement  was  about  glebe  lands  inclofed,  and  the 
parfon,  fefc  to  have  an  equal  quantity,  and  as  good  in 
another  place.  The  agreement  was  decreed.  5  Car.  i. 
Chan.  Rep.  41.  Morgan  v.  Clerk. 

Parfon  exchanges  his  glebe  land  and  dies ;  the  fucceiTor 
enters  into  the  exchanged  land,  and  takes  the  profits; 
yet  the  fucceflbr  is  bound  for  his  time ;  &  adjournatur. 
'Tis  clear  the  exchange  fliall  not  have  been  good,  if  it 
had  been  made  after  the  13  of  £.  But  the  exchange  in 
this  cafe  was  before.      INoy  5.   Thurter's  cafe. 

Prohibition  was  moved  for  to  a  parfon  for  dl2:ging  new 
coal-mines  in  his  glebe,  and  alfo  for  felling  tree's ;  for  'tis 
wafte  and  prohibitable  by  the  flatute  De  non  projlernend' 
arbores,  isfc.  The  court  held,  it  lay  not  for  the  mines  j 
for  then  no  mines  in  glebe  could  ever  be  opened.  Lev. 
107.   Trin.    15  Car.  2.  B.  R.  Eat\  of  Rutland's  cuk. 

By  rtat.  28  Hen.  8.  f.  1 1.  Every  fucceflor,  on  a  month's 
warning,  after  indudlion,  fhall  have  the  manfion-houfe, 
and  the  glebe  belonging  thereto,  not  fown  at  the  time  of 
the  predeceflbr's  death,   28  H.  8.  cap.  11. 

He  that  is  inftituted  may  enter  into  the  glebe  land 
before  indudion,  and  has  right  to  have  it  againft  any 
ftranger  ;  per  Coke  Ch.  J.  Roll.  R.  192.     See  McHt. 

dUICntlOlMer.  Several  reftrainf*  and  difabilities  laid  on 
the  Welf}  of  the  party  of  Oiven  Glendower,  4  Hen.  4.  c. 
26,  i3'c. 

ClifcptOa,  A  fraternity  or  company,  trihulium  Col- 
legium.     Cowell,  edit.  1727. 

(HplomereHsi,  Commiflaries  appointed  to  hear  the  dif- 
ferences between  the  fcholars  and  the  townfmen.  In  the 
tA\&.  oi  Hugh  Balfam,  bifliop  of  £/y,  an.  ii'^b,  there  is 
mentioned  the  Mafler  of  the  Glomerells. 

d^lOUfClfCC  aun  CflfOttrcttCCfljirf.  The  flatute  of 
Gloucejier  and  its  expofition,  6  Ed.  i.  Jl.  i.  et  2.  The 
cuftom  that  the  lands  of  felons  fliall  be  reftored  to  the 
heir  after  one  year  and  a  day,  17  Ed.  2.  fi.  i.  c.  16, 
For  rebuilding  the  town,  27  Hen.  8,  c.  i.  The  poor  in 
Gloucejlerfhire  provided  for,  13  Geo.  i.  c.  jg  For  fup- 
plying  the  city  with  water,  i^Geo.  2.  c.  11.  For  en- 
larging the  ftreets  and  market-places,  23  Geo.  2.  c.  15. 

d^IOtieS,  Frames  for  knitting  gloves  not  to  be  ex- 
ported,  7  £Sf  8  Will.  3.  <:.  20.  fea^"?,, 

dOiie^^ftlliei:,  Money  given  to  fome  fervants  by  cuftom 
to  buy  them  gloves,  as  a  reward  and  encouragement  of 
their  labours.    Inter  antiques  confuetudincs  ahbatics  de  Sanilo 

Edmundo capiunt  etiam  quidam  ex  pradiSlis  fervientibus 

glove-filver  in  fejlo  S.  Petri  ad  vincula  quorum  hcsc  funt 
nomina,  clericus  cellcrarii  ii.  den.  armiger  cellerarii  ii.  den. 
grangiarius  U.^den.  ^c.  vaccarius  i.  den.  ancilla  i.  den. 
Ex   Cartular.  *S.   Edmundi,   MS.  fol.  323. 

(01}>n,  Signifies  a  valley  in  Domefday.  Cowell,  edit. 
1727. 

dDo,  Is  ufed  fometimes  in  a  fpecial  fignification,  as  to 
go  to  God,  is  to  be  difmifled  the  court ;  fo  alfo  is  to  go 
without  day.  Broke,  tit.  Fayler  de  Records,  num.  i. 
See  Smith  de  Rep.  Angl.  lib.  2.  c.  13,  and  Kitchin,  f. 
^93- 

Cfcaltng  Of  ijagabOUDg,  That  is,  fending  them  to 
the  caol,   35  El.   c.  7. 

(!pOat;S,  No  man  may  common  with  goats  within  the 
foreft  without  efpecial  warrant.  Islota,  That  Capriolus 
non  ejl  bejlia  vcnationis  forejla,  Manwood's  Foreft  Laws, 
cap.  25.  numb.  3. 

R  r  <S5UV^ 
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CPOat'?  Ijair,  To  what  duties  liable,  4  Will.  U  Ala. 

(iD0U;=lOtf,  A  fine  or  amerciament  for  crimes  and 
offences  againft  God  :  An  Ecclefiaftical  or  church  frie. 
Cowell,  edit.    1727- 

dDOlDamiltm,  Abergevenny.     Cowell,  edit.    1727. 

(DoD^-gtlD,  That  which  is  offered  to  God.      Id. 

O'odUCCSOOl,   A  cuckingjlool  iox  fcolds  and  fhrews. — 

In  Burgo  de  Montgomery %'«  per  ohjtirgatrkes  ^ 

meretriccs  multa  mnla  in  villa  oriariiur — videlicet  hles,pi/gf!a, 
dijjimulationes,  isic.  oc  alia  multa  inquietatioms  per  earum 
hutifias  13"  clamores.  I^iltir  utimur  de  eifdcm  quod  cum  captiE 
fucruni,  haheant  judicium  de  la  gogingltoole,  i3  ibi  Jiabunt 
nudis  palihus  ^  fuii  crinihus  pendentibus  i^  difperfa  tanto 
tempore,  ut  afpici  pojfmt  ah  omnibus  per  viam  tranjcuntibus, 
fecundum  voluntatem  ballivorum  mjlrorum  capitahum. 
Cowell,  edit.    1727. 

0010   aiiB   ftUicf,  anrr  golDfmitl)?.    Goidmiths 

fhall  make  their  work  of  due  Uandard,  and  {hall  be  or- 
dered as  the  goldfmiclis  of  London^  Artie.  J'uper  Chart.  28 
Ed.  I.  c.  20.  .    ,  , 

Gold  and  filver  fliall  not  be  carried  out  of  the  re^lm, 
Q  Ed.  3.  ft.  2.  c.  I.  38  Ed.  3.  Ji.  I.  c.  2.  5  R.  2. 
ft.  I.  c.  2.  2  H.  6.  c.  6.  17  Ed.  4.  f.  I.  4  H.  7. 
c.  23.     3  H.  8.  c.  I. 

Goldfmiths  work  fliall  be  effayed  and  marked,  37  Ed. 

3.  c.  7.     2  H.  6.  c.  14.     17  Ed.  4.  c.  1. 

Nore  that  make  white  plate  (hall  gild,  37  Ed.  3.  c.  7. 
Exchanges  of  money   out  of  the    realm,    not   to  be 
made  wltl.out  the  King's  licence,  5  R.  i.  Ji.  i.  c.  2. 
Multiplication  of  gold  and  filver,  felony,  5  H.  4.  c. 

4.  replealed  i  W.  ftf  M.  c.  30. 

Gilding  or  filvering  copper  or  laton  prohibired,  5  H. 
4.  c.  13. 

Silver  gilt  fliall  be  good  allay,  and  fliall  be  fold  at  46  s. 
8  d.  the  pound  Troy,  2  H.  5.  Ji.  2.  c.  4. 

No  metal  fliall  be  gilt  but  filver,  i^c.  nor  any  thing 
fllvered  but  knights  fpurs,  isfc.  8  H.  5,  c.  3.  17  Ed. 
4.  f.  I. 

The  price  of  filver  limited,  for  the  increafe  of  money, 
2  H.  6.  c.  13. 

Silver  plate  fliall  be  as  fine  as  the  fierling,  2  H.  6.  c.  14. 

The  goldfmiths  of  London  to  have  the  rule  and  fearch 
of  all  goldfmiths  within  two  miles  of  their  city,  17  Ed, 
4.  c.  I. 

Foreign  goldfmiths  fliall  dwell  in  open  ftreets  in  the 
city,   17  Ed.  4.  c.  \. 

Refiners  fliall  fell  to  none  but  officers  of  the  mint  and 
goldfmiths,  4  H.  7.  c.  2. 

Shall  fell  filver  into  mafs  molten  and  allayed,  4  H. 
7.  c.  2. 

Silver  fliall  bear  12  penny  weight  allay  in  a  pound,  4 
H.  7.  c.  2. 

Deceit  in  gold  lace  of  Venice,  Florence  or  Genoa  pro- 
hibited, ^  H.  -J,  c.  22. 

Gold  or  filver  not  to  be  paid  to  foreigners,  4  H.  7. 

e.  23. 

Goldfmiths  fliall  mark  their  work,  and  keep  the 
flandard,    18  Eli%.  c.  15. 

Foreign  coin  and  bullion  may  be  exported  free,  15  Car. 

2.  c.  7.  /  12, 

Gold  and  filver  extradled  from  metals  to  be  fent  to  the 
mint,    I  IV.  ^  M.  JI.  i.  c.  30.  fe6l.  3. 

Penalty  of  cafting  ingots  like  the  Spanijh,  6  i:f  j  IV. 

3.  c.  27.  /  3. 

Officers  of  cuftoms  may  feize  bullion  if  fhipped  un- 
ftamped,  6^7/^3.  c.  17.  fe^.  6, 

Penalty  on  broker  felling  bullion,  not  being  a  trading 
goldfmith,  iJc.     6  y  7  7i^  3.  f.  17.  feif.  7. 

Wardens  of  the  goldfmiths  may  fearch  for  bullion, 
l^c.     bbf  -J  m  2.  c.  ly.  fea.  8. 

If  offender  cannot  prove  bullion  to  be  lawful  filver, 
hy  the  oath  of  one  witnefs,  he  fliall  be  found  guilty,  6 
csf  7  W.  3.  c.  17.  /  8. 

Bullion  mufl:  be  ftamped  at  Goldfmiths  Hall  before  ex- 
portation, bl^  1  JV.  2-  c.  17.  /e£}.  5.  7  t?  8  IV.  3. 
c.  ig.  /e£}.  6. 

Publick  houfes  prohibited  to  ufe  plate,  y  ^  S  IV.  3. 

f.  19.  /  3.  2 
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Bullion  not  to  be  exported  without  certificate,  7  J?"  8 
IV.  3.  c.  19.  f.  6. 

The  new  flandard  of  filver  eflabliflied,  S  IV.  3.  e.  8. 
/.<??.  9. 

Silver  manufa£ljres  may  be  exported,  9  is"  10  IV.  3. 
<r,  28. 

The  proportion  of  gold  in  gilt  wire,  and  the  good- 
nefs  of  gold  and  lilver  thread  regulated,  9  is"  10  IV,  3. 

f-  39- 

Deceits    in    gold  and  filver   thread    prohibited,    g  £^ 

10  IV.  3.  c.  39.      I  Ann.  JI.  i.  c.  17.      15  G^a.  2.  c.  2. 

Affayers  of  wrought  plate   to   be   appointed   in  York^ 

Exeter,    Brijiol,    Chcjier  and   Noiivich,    12  tf  ijIV,  3, 

c.  4.  and  at  Newcajlle,    I  Aim.  Ji.  I.   f.  9. 

A  duty  on  gilt  and  filver  wire  imported,  lo  Ann.  e. 
26.  fed.  46.  Made  perpetual,  and  part  of  general  fund, 
3  Geo.   I,   c.  y. 

Duty  on  filver  wire  made  in  Great  Britain,  10  Ann, 
c,  26.  /.  46. 

Importation  of  sold  and  filver  lace,  fringe  and  wire 
prohibited,  10  Ann.  c.  26,  fe£t-  bb.  15  Geo,  2.  c,  20. 
/^<3.  7. 

Cofts  to  profecute,   10  Ann.  c.  26.  fe£i.  66. 
A  drawback  on  gold  and  filver  thread  exported,  10 
Ann.  c.  26.  /  62. 

The  old  ftandard  reftored,  6  Geo.  i.  c.  11.  feSI.  i. 
41.  Penalty  on  not  keeping  the  flandard,  12  Geo.  2. 
c.  26. 

A  duty  on  filver  plate,  6  Geo,  I,    c.  II.  fe^.  4. 
Repealeii  by  31  Geo.  2.  c.  32. 

Small  pieces  of  filver  exempt  from  the  duty,  7  Gee.  i, 
<:.  20.  feSf.  34, 

Penalty  on  felling  gold  and  filver  ware  not  maiked, 
12  Geo.  2.  c.  26.  feii.  5. 

Penalty  on  counterfeiting  the  marks,  12  Geo.  2.  c.  26. 
/f<f7.  8. 

Notes  to  be  fent  with  plate  to  be  marked,  12  Geo, 
2.  c.  26.  feii.  9. 

Drawback  not  to  be  allowed  on  plate  above  feven 
years  old,    12  Geo.  2.  cap.  2b.  feif.  10. 

Regulations  of  the  afiay  office,  1 2  Geo,  2.  c.  26.  feSf. 
13,  bfc. 

Importation  of  gold  or  filver   lace    or    thread,  or  of 
copper  lace  or  thread,  prohibited,    15  Geo,  2.  c.  20.  f.  y. 
Importation  and  making   up  of  gold  and  filver  lace, 
embroidery,  brocade,  isle,  prohibited,   22  Geo.  2.  c.  36. 

A  tax  laid  on  perfons  poflefTed  of  filver  plate,  2j 
Geo.  2.  c.  14. 

Church  plate  exempt,  29  Geo,  2,  c.  14.  feif.  9, 
No  drawback  on  exportation,   31  Geo.  2.   c.  32.  /.  9. 
Duty  on  plate  repealed,  and  in  lieu  thereof  a  duty  of 
40  f.  on  licences,    31   Geo.  2.    c.  "ip..  feSi.    2,     Forging 
the  ftamp  death.  Ibid.  fell.  15. 

This  duty  altered  by  32  Geo.  2.  c.  24.  feSl.  3. 

No  licences  neceffary  tor  fmall  wares,  32  Geo.  2.  c.  24,  • 

©olOfl,  A  gullet,  a  fink,  a  paffage  for  water,  i/f.— 

ConceJftonem   etiam    quam  idem  "Thomas  fecit de   terrii 

fuis  i^  terris  tenentium  fuorutn  tarn  liberorum  quam  nativo- 
rum,  a  gold  is  tnundandi  per  fe  &  fuos  fecundum  confuetu- 
dine?n  in  kcis  de  Alferton  isf  Norton  ujitatam.  Moil. 
Angl.  tom.  2.  pag.  610. 

(0OtOi1,  a  mine.  Conceffionem  quam  idem  Thomas  fe- 
cit de  terris  fuis  Hy  terris  tenentium  a  goldis  mundandis 
per  Je  isf  fuos.    Mon.  Angl.  2  tom.  p.  610. 

dDolDUlitl)  vel  <!5otti\Bttrl;.  In  the  records  of  the 
Tower  there  is  mention  vi  Confuetudo  vocata  goldwith  vel 
goldwitch  ;  but  no  explanation  of  it ;  perhaps  a  golden 
niutft.     Cowill,  edit.   1727. 

C^OliJirtli  (fiom  the  Fr.  gouland,  a  glutton  or  greedy 
feeder.)  Ecclejus  catholica  ordinis  dignitati  non  modicum 
detrahentes,  fe  joculatores  Jeu  goliardos  faciunt  aut  buffi' 
nes,  (^c.  MS.  Decretal.  Bo^nifaciii  VIII.  Univerfitati 
Oxon.  cap.  De  vita  &  honellate  Clericorum. 

C^oltai'DltS,  A  buffoon  or  jefter.  'Tis  mentioned  in 
Mat.  Parif  Anno  J  229.  viz.  ^idam  famuli,  vel  Hit 
quos  folemus  goliardenfes  appellare,  vcrfus  ridicules  compo- 
nebant.     Vide  Selden.  ad  Fletam,  pag.  524. 

0000  abeacing.  Bonus  gejius,  Is,  by  a  fpecial  fignl- 
fication,  an  cxadl  carriage  or  behaviour  of  a  fubjefl  to 

(he 
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the  King  and  his  I'ege  people,  whereunfo  men  upon  their 
evil  courfe  of  life,  or  loofe  demeanor,  are  fometimes 
bound  :  For  as  Lambard,  in  his  Eirenaichd,  lib.  2.  c.  2. 
faith,  He  that  is  bound  to  this  is  more  flriflly  bound 
than  to  the  peace  ;  for  the  peace  is  not  broken  without 
an  affray,  but  this  furcty  De  bono  gcjlu  may  be  forfeited 
by  the  number  of  a  man's  company,  or  by  his  or  tlicir 
weapons  or  harnefs.  See  alfo  Crom.  Juji.  of  Peace,  fd. 
1 19 — — 127.     Cowell. 

0OOD  beljatoioui*.    See  (0ooti  abcariug. 

A  binding  to  the  good  behaviour  is  not  by  way  of  pu- 
nifhment,  but  it  is  to  fhew,  that  wiien  one  lias  broke 
the  good  behaviour,  he  is  not  to  be  trufted.  Per  Huh 
Ch.  J.  Irm.  I  Ann.  B,  R.  Farr.  29.  in  cafe  of  the 
^een  v.  Rogers. 

1.  In  what  cafes,  in  what  manner,  and  how  long,  a  per- 
fon  may  be  compelled  to  find  furety  for  his  good  behaviour. 

2.  IVljen  fuch  furety  is  difchargcd  or  fuperfeded ;  of 
breach  thereof,  and  of  pleadings  and  proceedings  therein. 

I .  In  what  cafes,  in  what  manner,  and  how  long,  a  per- 
fon  may  be  compelled  to  find  furety  for  his  good  behaviour. 

Per  Holt  Ch.  J.  By  law  none  can  be  compelled  to 
find  furety  for  his  good  behaviour,  except  it  be  by  an- 
cient cuftom  within  a  leet,  or  for  vagrancy,  or  fome  cer- 
tain offence  ;  and  here  one  being  committed  thus  ; 
Whereas  A.  has  been  convicted  of  a  mifdemeanor,  and 
cannot  find  fecurity  for  his  good  behaviour,  therefore, 
t^c.  And  here  could  be  no  certiorari,  there  being  no  re- 
cord of  the  convidlion,  the  party  being  brought  up  upon 
a  habeas  corpus,  was  difcharged  on  motion.  Per  cur. 
Trin.  12  ff^.  3.  £.  R.  12  Mod.  413.    Anon'. 

If  one  lives  extravagant  and  high,  who  has  no  vifible 
way  of  getting  it,  it  may  be  reafonable  to  enquiie  hov/ 
he  lives,  and  may  be  liable  to  find  fureties  of  the  good 
behaviour  ;  but  if'a  man  lives  in  a  reafonable  quiet  nia'.- 
ner,  it  is  hard  to  hold  him  to  it ;  per  Holt  Ch,  J.  Alich. 
13  ^-  3-   B.  R.  12  Mod.  566.  in  Eliz.  Claxton's  cafe. 

A  juftice  of  peace  cannot  bind  one  to  the  good  beha- 
viour upon  a  general  information,  or  commit  him  to 
prifon  for  refufing  to  find  fureties  for  his  good  behaviour 
upon  fuch  information.  Sti.  Pafch.  25  Car.  1.  Sir  fVil- 
liam  Bronker's  cafe. 

If  a  witnefs  is  infolent  we  may  commit  him  for  the 
immediate  contempt,  or  bind  him  to  his  good  behaviour, 
but  we  cannot  indifl  him  for  it,  and  that  is  according  to 
the  Common  hw  of  England ;  per  Holt  Ch.  J.  I'rin. 
I  Ann.  B.  R.  Farr.  29.  in  cafe  of  the  ^een  v.  Rogers. 
Surety  for  the  good  behaviour  may  be  required  of  fcan- 
dalous,  turbulent,  fufpicioiis  perfons,  as  of  forcible  en- 
tries, or  obfcene  writers  or  recufants,  but  not  in  refpecS: 
of  bare  words;  unlefs  they  tend  to  a  breach  of  the  peace, 
or  fcandal  of  the  government.  Hawk.  PI.  C.  cap.  61. 
9.     See  PI.  I,  2,   3,   4. 

A.  was  committed  to  Newgate  by  the  mayor  of  Lon- 
don for  calling  B.  an  alderman  of  London,  fool  and  knave 
iipon  the  Royal  Exchange,  in  the  prefence  of  divers  ;  up- 
on a  habeas  corpus,  it  was  certified,  that  the  cuftom  of 
London  was,  upon  fuch  a  mifdemeanor,  to  commit  any 
citizen  to  prifon,  Jifc.  but  by  afTent  of  the  whole  court, 
he  was  difcharged.  And  JValmfly  J.  faid,  that  if  juftices 
of  peace  require  fureties  of  the  peace,  not  having  good 
cauie  fo  to  do,  and  the  party  refufes,  and  is  committed 
to  prifon,  falfe  imprifonment  lies.  For  the  ftatute  of 
34  y  35  Ed.  3.  which  gave  them  that  authority,  is 
principally  for  vagrant  perfons,  i^c.  and  is  not  intended 
for  every  private  abufe.  And  Anderfon  faid.  He  could 
not  fee  how  the  cuftom  could  be  maintained,  and  that 
a  man  may  be  imprifoned  for  a  contempt  done  in,  but 
not  for  one  done  out  of  court.  Cro.  E,  689.  Trin.  41 
Eliz.  C.  B.    Dean's  cafe. 

One  was  indidled  for  that  he  fcandalofe  IS  contemptuofe 
propalavit  is puhlicavit  verba  fequentia,  viz.  That  none  of 
the  juftices  of  peace  underfland  the  ftatutes  for  the  ex- 
cife,  unlefs  Mr.  A.  B.  and  he  underf^ands  but  little  of 
them  ;  no,  nor  many  parliament  men  do  not  undcrftand 
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them  upon  the  reading  of  them.  And  it  was  moved  t" 
quafh  the  indictment,  for  that  a  man  could  not  be  in- 
dided  for  fpeaking  fuch  words  j  and  of  that  opinion  was 
the  court ;  but  they  faid  he  might  be  bound  to  his  20od 
behaviour.  Pcfch.  21  Car.  2.  B.R.  Vent.  ib.  The  King 
V.   Bur  ford. 

In  an  adlion  on  the  cafe  for  malicioufly  profecuting  an 
indidment  of  perjury,  of  which  he  was  acquitted.  Up- 
on Not  guilty  pleaded,  it  appeared  on  the  evidence,  that 
the  defendant  was  a  juftice  of  peace,  and  procured  fome 
as  witnefTes  to  appear  againft  the  plaintiff,  and  his  own 
name  was  indorfed  on  the  indidment  to  give  evidence. 
Tiie  court  agreed,  this  did  not  make  him  a  profecutor ; 
for  if  a  juftice  of  peace  knows  any  perfon  that  can  give 
evidence  againft  one  indidted,  he  ought  to  caufe  him  to 
do  it.  But  it  was  proved  on  the  defendant's  fide,  that 
this  indictment  was  drawn  up  by  an  order  of  feflions. 
Keyling  Ch.  J.  faid,  the  plaintiff'  deferred  to  be  bound  to 
his  good  behaviour,  for  bringing  this  action.  Mich.  21 
Car.  2.   B.  R.  Vent.  47.   Girlington  v.   Pitfield. 

A.  offers  money  to  a  woman  with  child  to  buy  poifon 
to  kill  the  child;  this  is  good  caufe  to  bind  A.  to  his  good 
behaviour.  Trin.  28  Eliz.  B.  R.  Cro,  E.  49,  in  the 
cafe  of  Sir  Cocham  and  Ux.  v.  U'itnam, 

It  one  do  affront  any  court  of  juftice,  this  is  a  good 
caufe  to  bind  the  party  to  his  good  behaviour.  Pafch. 
24  Car.  B.  R.  For  the  aff'ronting  of  juftice  is  a  publick 
mifdemeanor,  and  not  a  private  one,  altho'  it  be  done  but 
to  the  perfon  of  one  man,  as  to  the  judge  of  a  court,  a 
juftice  of  peace,  tsCf.  becaufe  fuch  perfons  are  publick 
miiiifters  of  juftice,  and  aCt  for  the  commonwealth. 
L.  P.  R.  649,  650. 

S'at.  34£'(f.  3  I,  Impowers  juftices  of  peace  to  chaftife 
rioters,  barretors,  and  other  offenders,  and  alfo  to  im- 
prifon  and  punifh  them  according  to  law,  and  by  difcretion 
and  good  advifement ;  and  alfo  to  bind  perfons  of  evil 
fr.me  to  the  good  behaviour,  and  to  hear  and  determine 
felonies  and  trefpafl'es  done  in  the  fame  county  according 
to  law. 

This  ftatute  being  penned  in  fuch  general  words  feems 
in  a  great  meafure  to  have  left  it  to  the  difcietion  of 
juftices  of  peace,  to  determine  what  perfons  are  fit  to  be 
bound  to  their  good  behaviour,  and  confequently  feems 
to  impower  them,  not  only  to  bind  over  thofe,  who  feem 
to  be  notorioufly  troublefome,  and  likely  to  break  the 
peace,  as  eves-droppers,  £sV.  but  alfo  thofe  who  are  pub- 
lickly  fcandalous,  or  contemners  of  juftice,  ^c,  as  haunters 
of  bawdy-houfes,  or  keepers  of  lev/d  women  in  their 
own  houfes,  common  drunkards,  or  thofe  that  fleep  in 
the  day,  and  go  abroad  in  the  night,  or  fuch  as  keep  fuf- 
picious  company,  or  fuch  as  aie  generally  fufpedted  as 
robbers,  or  fuch  as  fpeak  contemptuous  words  of  inferior 
magiftrates,  as  juftices  of  peace,  mayors,  bfc.  not  being 
in  the  adtual  execution  of  their  olfices  ;  or  of  inferior 
officers  of  juftice,  as  conftables,  iSc.  being  in  the  actual 
exec  ition  of  their  ofEce ;  but  it  feems  that  rafh,  quar- 
relfome  or  unmannerly  words,  fpoken  by  one  private 
perfon  to  another,  unlefs  they  direftly  tend  to  a  breach  of 
the  peace,  are  not  fufficient  caufe  to  bind  a  man  to  his 
good  behaviour,  i  Hawk.  PI.  C,  Abr.  153.  cap,  6r, 
f.  2.  the  book  at  large,  fell.  2,  3,  4. 

Sureties  of  good  behaviour  may  be  required  of  perfons 
convicted  of  difturbing  divine  fervice,  i  M,  ft.  2,  c  3. 
fea.  6. 

Or  offending  againft  game  laws,  5  El.  c.  21.  fell.  2,  3. 
22  y  23  Car.  2.  c.  25.  fc£f.  4. 

Or  entertaining  outlawed  felons,  43  Eliz.  c.  13. 
fea.  5, 

Or  perfons  infeCted  with  the  plague  going  abroad,  tho' 
no  fore  on  them,   i  fac.  1.  c,  31.  fell.  7. 

Or  unlawfully  hunting  in  parks,  3  fac.  i,  c.  i^.  f  2. 
Or  convicted  a  fecond  time  of  drunkennefs,  ^-Jac.  i. 
c.  5.  fea.  3.     21  Jac.  J.C.J.  fe£l.  3. 

Or  refufing  to  take  the  oaths  of  fupremacy  and  alle- 
giance,   I  W.  &  M.  Ji.  1.  c,  8.  feii.  9. 

Or  of  felons  after  pardon,  $TV.iSM.  c.  13.  fa.  2. 
Of  perfons  unlawfully  gaming,  9  Ann.  c.  14.  fit.  6. 
I      Or  committing  diforders  in  dock-yards,    i  Geo.  i.  c. 
25,  feif.  2. 

Or 
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,Or  deftroying  timber,    i  Geo.  i.  c.  48.  feSf.  3. 
Or  forcing  through  turnpikes,   ^Geo.  7.  c.  20.  feH.  II. 
Or  pretending  to  witchcraft,  9  Geo.  2.  r.  5.  feil.  4. 
Or  affifting  in  running  good-,  9  Geo.  2.  f.  35.   JeSf, 

19- 

Where  one  is  arrefted  to  the  peace,  the  juftice  is  not 
bound  to  demand  furety,  but  the  party  ought  to  offer 
furety,  otherwife  the  juftice  may  award  him  to  gaol. 
Br.  Peace,  pi.  7.   cites  24  //.  7.  8. 

Note;  W\iere  fnpplicavtt  of  peace  is  direcflcd  to  the 
iuftices  of  peace,  the  juflice,  to  whom  the  writ  is  fiifl 
delivered,  (hall  alone  make  precept  to  take  the  party  to 
find  furety,  and  it  (hall  be  returnable  befoie  him  only, 
and  he  only  (hall  take  fureties,  and  (hall  make  the  return 
alone  without  the  others.  Br.  Peace,  p!.  9.  cites  21  //.  7. 
20.  per  Fineux  Chief  Juftice. 

The  court  was  moved  to  grant  the  good  behaviour 
a<Jainft  the  Lord  Foliot,  becaufe  he  was  indifled  for  a  foul 
battery  at  the  fefTions  in  London,  and  the  bill  was  found 
againfl  him  j  but  per  Roll  Ch.  J.  it  cannot  be  granied 
on  a  motion,  but  you  muft  prefer  articles  againft  him 
here  on  oath,  and  then  you  may  move  for  it ;  and  if 
there  appears  caufe  in  the  articles,  it  (hall  be  granted. 
Sti,  299.  Alich.  1651.  S.  /?.  Davii  v.  Lord  Foliot. 

He  that  doth,  upon  articles  fworn  in  court,  defire  that 
the  party,  againft  whom  the  articles  are  fworn,  may  be 
bound  thereupon  to  the  good  behaviour,  muft  exprefs 
fime  fpecial  matter  in  thofe  articles,  for  which  he  ought 
to  be  bound  to  the  good  behaviour;  for  if  the  articles  be 
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by  the  demife  of  the  King  in  every  court ;  quod  fuit  con- 
cefftdm  of  furety  to  the  peace,  for  it  is  fervare  pacem  no- 
Jiram,  viz.  of  that  King  ;  and  his  peace  is  determined  by 
his  death.     Br.  Peace,  pi.  15.  cites  I  H.  7.  2.  and  I  Ed. . 
5.  I.  and  Fiiz.  Reatt.  18.  accordingly. 

Where  on  reading  affidavits,  and  examining  the  matter, 
it  appeared  to  the  court,  that  the  binding  to  the  good 
behaviour  was  upon  malice  and  for  vexation,  B.  R.  dif- 
charged  them.  Hill.  1652.  B.  R.  Sti.  364.  Sir  Thomas 
Revell's,  cafe. 

Note  ;  The  King  cannot  difcharge  recognizance  taken 
for  furety  of  the  peace,  but  after  it  is  broken  he  may. 
Hill.  I  b2  rK^  M.  C.  B.  2  Vent.  131.  cites  iiH.j. 
12.  and  in  Marg.  I  Li/l.  238.  Faugh.  334. 

A  hufband  was  bound  to  the  peace  for  a  year,  upon 
articles  exhibited  againft  him  by  his  wife;  and  on  motioa 
to  difcliarge  the  recognizance,  upon  fuggeftion  that  the 
wife  was  confenting,  it  was  denied  per  Holt,  who  faid, 
how  can  we  difcharge  it  before  the  condition  is  perform'd. 
Pafch.  b  Ann.  B.  R.  II  Mod.  109.  The  ^een  againft 
Lord  George  Howard. 

It  hath  been  holden,  that  a  certiorari  to  remove  a  re- 
cognizance for  the  good  behaviour,  will  fuperfede  its  ob- 
ligation ;  but  this  would  be  highly  inconvenient,  and  the 
contrary  opinion  feems  to  be  fupported  with  the  better 
authority.  2  Hawk.  PL  C.  294.  cap.  27.  feSf.  65.  cites 
as  follows;  2  R.  A.  922,  (F)  pi.  12.  Dalt.  cap.  75. 
Cro.Jac.  282. 

To  be  drunk  is  breach  of  good  behaviour,  but  cholerick 


only  general,  the  good  behaviour  is  not  to  be  granted  words,  being  provoked  by  another,  is  not ;  per  Houghton 
upon  them  ;  for  a  general  accufation  is  no  accufation  on  J.  and  Chamberlain  accordingly  ;  but  per  Mountague  J. 
account  of  the  uncertainty  of  it,  and   the  party  cannot     ""■     '     '    '  "     '     ^        >  ^  -j       •  > 

tell   what  anfwer  to  make  to  fuch  a  general  accufation. 
L.  P.  R.  650. 

Bond  of  1000/.  may  be  required  for  keeping  the  peace, 
as  the  cafe  may  ftand,  viz.  if  the  party  bound  be  a  dan- 
gerous perfon ;  per  Roll  Ch.  J.  Pafch.  1652.  B.R.  Sti. 
322.   Anon.' 

The  return  of  the  recognizance  ought  to  be  certified 
by  the  perfons  who  took  it,  and  if  by  any  other,  as  the 
CierifF,  (iff.  it  is  not  good.  Trin.  21  Jac.  1.  B.  R. 
Cro.  J.  669.  Leonard  Ford  v.  King. 


Words  that  are  aftual  and  violent  and  not  vocal,  are  a 
breach.  Mich.  iSJac,  B.  R.  2  Roll.  R.  200.  Stamper  v. 
Hide. 

If  one  that  is  bound  to  the  peace  break  his  recogni- 
zance, he  maybe  indifled  upon  it,  for  'tis  a  new  oft'ence. 
per  Roll  Ch.  J.  1653.  C.  B.  Sti.  369.   Anon'. 

Such  a  recognizance  (hall  not  only  be  forfeited  for  fuch 
a<flual  breaches  of  the  peace,  for  which  a  recognizance  for 
the  peace  may  be  forfeited  ;  but  alfo  for  fome  others, 
for  which  fuch  a  recognizance  cannot  be  forfeited,  as  for 
going  armed  with  great  numbers  to  the  terror  of  the  peo- 


By  the  courfe  of  the  court,  a  perfon  bound  to  keep     pie,    or  fpeaking  words  tending  to  fedition.     And   alfo 


the  peace,  ought  to  continue  upon  his  recognizance  for  a 
year ;  per  Holt  Ch.  J.  12  Mod.  251.  Mich.  10  fF.  3. 
B.R. 

2.  ff^en  fuch  furety  is  difcharged,  or  fuperfeded;  of 
breach  thereof,  and  of  pleadings,  and  proceedings  therein. 

In  error,  when  the  peace  is  granted  in  B.  R.  and  after 
fuperfedeas  of  the  Chancery  comes  to  them,  ipfo  faHo  their 
power  in  bank  is  expired,  and  the  party,  againft  whom 
it  was  awarded,  is  difcharged  againft  them  of  the  bank; 
per  all  the  Juftices.  Br.  Peace,  pi.  17.  cites  21  Ed.  4. 
40. 

And  when  a  man  has  found  furety  to  keep  the  peace 
againft  J.  S.  and  all  the  King's  people,  the  party  cannot 
releafe  it  after,  becaufe  others  have  inteieft  in  it ;  but 
Brook  fays,  it  is  ufed  otherwife  now.     Ibid. 

And  if  he  pays  the  money,  he  (hall  be  awarded  to  pri- 
fon,  till  he  find  furety  again  ;  for  tlie  firft  recognizance 
is  now  determined,  and  he  appears  to  be  a  trefpafler  of 
the  law;  and  if  the  fureties  die,  there,  upon  a  furmife  of 
the  King's  attorney,  the  court  (hall  award  procefs,  to 
compel  the  parties  to  (ind  new  fureties;  per  all  the  Ju- 
ftices, and  by  others  e  contra,  for  the  executors  are 
obliged.     Ibid. 

And  by  fome,  if  a  man  finds  furety  of  the  peace,  and  no 
day  is  limited,  there  none  can  releafe  it,  but  he  is  bound 
during  his  life,  and  therefore  it  is  good  to  (ind  furety  till 
fuch  a  day.      Ibid. 

A  new  King  cannot  take  the  forfeiture  of  mainprize 
taken  in  the  time  of  the  King  his  predecefTor.  Tempore 
E.  3.  tit.  Re-attachment  in  Fifz.  18.  And  fuch  main- 
prize  was  anno  I  H.  7.  20.  And  the  opinion  of  the 
court  was,  that  by  the  death  of  the  King  it  is  difcharged, 
and  that  every  furety  of  the  peace,  and  mainpernor,  for 
keeping  of  day  in  the  time  of  another  King,  are  difcharged 


for  all  fuch  adlual  mifbehaviour,  which  are  intended  to 
be  prevented  by  fuch  a  recognizance,  but  not  for  barely 
giving  caufe  of  fufpicion  of  what  perhaps  may  never  ac- 
tually happen.     Haivk.  PI.  C.   cap.  62.  pi,  6, 

If  a  man  be  bound  to  good  behaviour  with  fureties, 
and  for  his  appearance  in  B.  R.  at  a  day  certain,  and  he 
dies  before  the  day,  and  for  non-appearance  the  recogni- 
zance be  eftreated,  and  procefs  made  againft  the  fureties, 
the  fureties  muft  fliew  by  plea  all  this  matter  before  they 
can  be  difcharged  ;  and  if  the  Attorney  General  will 
confefs  it,  'tis  enough  ;  otherwife,  if  he  will  take  ifTuC 
on  the  death  it  muft  be  tried.  Pafch,  25  E/iz.  B. 
R.  Savil  S3-  pl-  II 4-  Half- Hide's  Cik. 

Scil  fa.  on  a  recognizance  for  the  good  behaviour 
taken  in  the  Crown  Office.  The  breach  affigned  was, 
that  he  afVaulted  and  beat  fuch  a  one  fuch  a  day,  and  fays 
not  vi  ijf  armis.  And  for  this  caufe,  after  verdidt,  the 
exception  was  taken,  and  judgment  flayed.  Cro.  J, 
412.   Mich.  14  Jac.  B.  R.   The  King  v.  Hutchins. 

The  recognizance  of  peace  being  taken  by  a  juftice  of 
peace,  it  may  be  certified  by  certiorari,  tho'  the  juftice  of 
peace  does  not  bring  it  to  the  feffions,  nor  to  the  cujios  ro- 
tulorum;  and  li fuperfedeas  be  returned  to  the  felfions,  and 
no  recognizance,  then  certiorari  may  be  awarded  to  the 
fame  juftice  to  certify  the  recognizance  ;  but  fee  the  fta- 
tute  of  3  FL  7.  cap.  3.  that  thejufiice  forfeits  10/.  if  he 
does  not  certify  the  recognizance  at  the  next  feffions. 
Br.  Peace,  pl.  11.  cites  z  H.  'j.   11. 

'Tis  a  common  courfe,  in  cafes  of  perfons  bound  to 
their  good  behaviour,  to  indift  them,  which  will  be  evi- 
dence in  a  fci.  fa.  on  the  recognizance.  Hill.  30  Eltz. 
B.  R.  Cro.  E.  86.  King's  cafe. 

Capias  againft  A.  to  find  fureties  De  fe  bene  gerendo. 
Slieriff  may  break  the  houfe  to  arreft  the  party,  as  upon 
a  cap.  utkj.  Trin.  42  El/z.  B,  R.  Mo.  606,    pl.  857. 

To 
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To  have  fecurky  of  peace  of  one,  you  muft  make  af- 
fidavit of  the  caufe  of  fear,  and  exhibit  it  in  articles, 
and  then  make  affidavit  that  you  demand  this,  not  of  any 
ill  will  or  malice,  but  out  of  fear  of  fome  bodily  hurt. 
Mich.  .13  //'.  3.    B.   R.     12  Mo.  565.     Jnon'.      See 

(!^COD  fOttnttp,  Bom  patria.  Is  an  aflife  or  jury  of 
countrymen  or  good  neighbours.  Skene  de  Veibor.  Signif. 
Verb.   Bona  Patria. 

C!500D$  aUD  rljattCiS,  (Bona  &  caiella)  Perfonal,  (sfc. 
See  CljattCls. 

(UooIC,  (from  the  Fr.  goulet,  or  the  Latin  gula)  In 
ilat.  16  6"  17  Ctir.  2.  cap.  11.  is  a  breach  in  a  bank,  or 
fca-wa!l,  or  a  pafiage  worn  by  the  flux  and  reflux  of  the 
fea. 

<I^Ojr€,  dPottrt,  and  (HJOOJ,  (from  the  Fr.  gort,  i.  e. 
a  wear,)  Loom  in  Jiuvio  coarSlalus,  pifcium  capicndorum 
gratia.  A  w/ejr.  //  is  recorded,  that  all  fucb  gorccs, 
mills,  wears,  flanks,  /lakes  and  kiddles,  which  he  levied 
and  fet  up  in  the  time  of  King  Edward,  the  Kin^s  grand- 
father, and  after,  whereby  the  King's  fhips  and  boats  be  dif- 
turhed,  that  they  cannot  pafs  in  juch  river  as  they  were 
wont,  fhall  be  out,  and  utterly  pulled  down,  without  being 
renewed.  Stat.  25  Edw.'^.J}.  4.  c.  4.  Sir  Edward  Coke  (on 
Littl.  fol.  5.  b.)  feems  to  derive  it  from  gwges,  a  deep 
pit  of  water,  and  calls  it  gors  or  gulf.  But  quare,  if 
not  a  miffake.  For  he  fays  in  Domefday,  it  is  called 
gmirt  and  gort,  the  very  French  word  for  a  wear.  And 
we  find  in  the  Black  Book  of  Hereford,  fol.  20.  ^od 
Ires  gurgites  in  aqua  de  Monew  attachiantur  per  homines  de 
Grojfo  monte  :  W hex t  gurgites  is  ufed  (tho'  improperly)  as 
a  Latin  word  (or  gorces  or  wears.     Cowell,  edit.  1727. 

(!50}e,  A  fmall  narrow  flip  of  ground. Dua  roda 

jacent  juxta  viam  fcilicet  le  gatei  fuper  Jhoteforlong.  Paroch. 
Antiqu.  p.  393.  Una  aero  (sf  dimidia  jacent  ftmul  ibidem, 
isf  vocantur  quinque  gores.  lb.  532.  Una  acra  cum  una  gore. 
is.  534.     See  Rennet's  Glojfary. 

C'Ote,  (r'rom  Lat.  gutter,  or  Saxon  geotan)  A  ditch, 
fluce  or  gutter,     Cowell,  edit.    "iTij. 

CoDcrno^s  of  tlje  djeft  at  Cfjatljam,  Are  certain 

officers  appomted  to  take  care  of,  and  relieve  the  poor 
and  maimed  feamen  belonging  to  the  King's  navy.  22 
£^23  Car.  2.  Aif  to  prevent  Difburhances  of  Seamen,l3c. 
(PjaCCt  A6ls  of  parliament  for  a  general  and  free  par- 
don, are   called    ABs   of  Grace.     7  Geo.  I.  c.  29,  &C. 

€»jiatnal    See  C?ailc. 

dPjaDttate?,  (Graduati)  Are  fuch  fcholars  as  have 
taken  degrees  in  an  univerfity.     I  H.  6.  c.  3. 

C>?aDU5f,  A  year ;  the  epitaph  of  JVilliam  the  Con- 
queror in  Order icus  vi talis,  lib.  8. 

Pro  feptem  gradibus  fe  volverat  atque  duobus 
Virginis  in  Gremiis  Phabus,  £3*  hie  obiit. 

(Djaffcr  (Fr.  Grrffier,  Scriba)  Signifies  a  notary  or 
fcrivencr,  and  is  ufed  in  the  flat.  5  Hen.  8.  c.  1. 

C!I5?affiO,  <5}'d\>\}ia,  C^lijio,  An  Earl,  as  Land- 
grave,   a   Magiftrate,    a  Judge,  an    Advocate .  Nee 

princeps,  nee  graffio  banc  lenitatem  prafatam  mutare  au- 
deat.  Carta  Kenulphi  Regis  Merciorum  apud  Mon.  Angl.  1 
p.  100. 

dP^affilttn,  A  writing-book,  a  regifter,  a  lieger-book 
or  cartulary  of  deeHs  and  evidences.  David  ~Epifcopus 
Menevenfis,  Sanilo  Tlmna  Archiepifcopo  in  exilium  detrufo, 
a  cujlodibus  capitale  figillum  abflulit,  tf  librum  pojfejjionum 
quod  graffium  appellatur.  Annal.  Ecclef.  Menevenfis 
apud  Angl.  Sacr.  P.  1.  p.  653. 

(C^aile,  CD^analC,  or  C^^aliualc.  A  gradual  or  book 
containing  fome  of  the  oflices  of  the  Roman  church. 
Gradale,  fays  Linwood,  fic  diSium  a  gradalibus  in  tali  li- 
bra contentis.  Provincial.  Ang.  lib.  3.  The  word  is  men- 
tioned in  Plowden,  fol.  542.  and  37  H.  6.  32.  It  is 
fometimes  taken  for  a  mafs-hock,  or  part  of  it  inflituted 
by  Pope  Celejline,  Anno  432.  according  to  Cotgrave. 
Cowell,  edit.    1727. 

(E>^am,  The  24th  part  of  a  penny-weight.  In  51 
Hen.  3.  Denarius  Anglia  qui  nominatur  fterlingus,  rotun- 
dus  fine  tonfura  ponderabit  triginta  &  duo  grana  frumenti 
in  medio  fpicts.    Thefe  thirty-two  grains  in  the  middle  of 

Vet.    II.  N''.  84. 


G     R     A 

the  ear  of  corn  are  the  natural  grams,  which  for  the  ber 
ler  accommodation  of  accounts,  are  now  reduced  to 
twenty-four  artifical grains.     Cowell,  edit.    1727. 

©jana.  Shrubs  or  buflies.  De  grana  uniui  acTte.  Mon. 
2  torn.  p.  45'^.     See  <^}^\>^, 

(I5?anD  affife.    See  aiBft  and  iT^agna  afOfa. 
Cajaiiti  rayc.    See  CDapc  and  SIttacljmcnt. 

CDjailD  i3a}),£5.  Are  thofe  in  every  term  foiemnly  kept 
in  the  inns  of  court  and  Chancery,  viz.  In  Eafler-tcrm, 
ylffenfion-day,  in  Trinity-term,  St.  John  Baptljl's  day,  in 
Michaelmas-term,  All  Saints-day,  (and  of  late  AH  Souls- 
day)  and  in  Hillary-term,  the  Feaft  of  the  Purification  of 
our  Lady,  commonly  called  Candlemas-day.  And  thefe  are 
Dies  non  juridici,  no  days  in  court.    Cowell,  edit.  1727. 

(23^?aUtl  DtCceCs;,  Magna  dijlriaio.  Is  fo  called  for  the 
quality  and  extent  thereof,  for  thereby  the  (heriff  is  com- 
manded,^ ^(od  dijlringat  tenentem,  ita  quod  ipfe  nee  ali- 
quis  per  ipfum  ad  ea  manum  opponat,  donee  habuerit  aliud 
praceptum,  ^  quod  de  exitibus  eorundem  nobis  refpondeat,  i^ 
quod  habeat  corpus  ejus,  i^c.  This  writ  lies  in  two  cafes, 
either  when  the  tenant  or  defendant  is  attached,  and  fo 
returned,  and  appears  not,  but  makes  default ;  then  a 
grand  dijirefs  is  to  be  awarded  :  Or  elfe  when  the  tenant 
or  defendant  hath  once  appeared,  and  after  makes  de- 
fault, then  this  writ  lies  by  the  Common  law  in  lieu  of 
a  petit  tape,  2  Par.  In/l,  fol.  254,  51  H  3,  cap.  9. 
Wejlm.  I.  cap.  44.  and  Fltta,  lib.  2.  c.  69.  feff.  penult. 

See  SDifftefe.  V  y      /- 

(115>ai«i  jtirp.    See  Biurj). 
(I5?ann  fecjcantp.    See  Cljtbalc?  and  Serjeant?. 

0?auge,  (firangia)  Is  a  houfe  or  farm,  not  only 
where  corn  is  laid  up,  as  barns  be,  and  granaries,  '<^c. 
but  alfo  (tables  for  horfes,  flails  for  oxen,  {lies  for  hogs, 
and  other  things  neceflary  for  hufbandry  :  And  by  the 
grant  of  a  grange  fuch  places  will  pafs.  Provinc.  Angl. 
lib.  2.   tit.   De  j  udiciis,  cap.   Item  omnis. 

Ci^angCruS!,  The  granger  or  grange-keeper,  an'  officer 
belonging  to  religious  houfes,  who  was  to  look  after  their 
grange  or  farm  in  theii-  own  hands.-^-Grangerus,  qui 
eji  unus  fervientum  de  feodo  cujus  officii  colktio  fpeiiat  ad 
abbatem,  debet  ejfe  in  curia  grangiarum is"  ibi  in  omni- 
bus commodo  cellerarii  intendere. Ex  Cartular.   S.  Ed- 

mundi,  MS.  fol.  323.  He  was  otherwife  called  gran- 
giarius,  and  in  this  he  differed  from  the  granatnrlus,  that 
this  later  was  keeper  of  the  granary  or  corO-chamber  in  a 
religious  houfe,  the  other  accounted  for  the  profits  of  a 
country  grange.     And  therefore  it  was  exprefly  provided 

that  the  fame  perfon  fhpuld  not  execute  both  offices.-. 

Nee  fujiineatur  quod  prapofttus  fit  granatarius  fcf  gran- 
giarius  y/wz//.     Fleta,  1.  2.  c.  12.   fe6l.  i. 

dlJ^angtarittiS,  Is  he  who  has  the  care  of  places  for  all 
manner  of  hufbandry.     See  dD^^angC  and  C^atlgCCUS. 

<I!??ant,  {Concejfio,)  Signifies  a  gift  in  writing  of  fuch 
a  thing  as  cannot  aptly  be  paffed  or  conveyed  by  word 
only,  as  rent,  reverfion,  fervices,  advowfons  in  grofs, 
common  in  grofs,  tithes,  i^c.  or  made  by  fuch  perfons  as 
cannot  give  but  by  deed  ;  as  the  King,  and  all  bodies  po- 
litick, which  differences  are  often  in  fpeech  neglected, 
and  then  it  is  taken  generally  for  every  gift  whatfoever, 
made  of  any  thing  by  any  perlon  ;  and  he  that  granteth 
is  named  the  grantor,  and  he  to  whom  it  is  made,  the 
grantee.  Weji.  Symbol,  part.  X.  lib.  2.  fe£}.  334.  A 
thing  is  faid  to  lie  in  grant,  which  cannot  be  affigned 
without  deed.  Coke,  lib.  3.  fol.  63.  Lincoln  college  cafe. 
Cowell. 

The  word  grant  is  regularly  applied  to  things  incorpo- 
real, fuch  as  advowfons,  rents,  commons,  reverfions, 
i^c.  which  are  therefore  faid  to  lie  in  grant,  and  not  in 
livery,  becaufe  they  can't  pafs  from  one  to  another  with- 
out deed.     Co,  Lit.  172.  a.  332.  a. 

On  this  diff"erence  between  things  corporeal  and  incor- 
poreal, it  hath  been  held,  there  can  be  no  difcohtinuance 
of  things  which  lie  in  grant;  and  therefoic  if  tenant  in 
tail  of  a  rent,  advowfon,  common  or  remainder,  or  re- 
verfion expe£lant  on  a  freehold,  make  a  grant  by  deed  or 
fine,  or  diifeife  the  tenant  of  the  land,  out  of  which  the 
rent  is  iffuing,  whereof  he  is  feifed  in  tail,  and  make  a 
feoffment  with  warranty,  that  thefe  afls  work  no  dif- 
continuance  of  the  intail  5  for  nothing  pafies  but  during 
S  i  the 
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the  life  of  tenant  in  tail,  which  is  lawful.  Lit.  JcSJ. 
627.  Co.  Lit.  327.  a.  3  Co.  85.  I  Leon.  ill.  and 
fee  2  And.  110. 

Alfo  of  thing*  which  may  be  transfened  without  the 
notoriety  of  livery  or  fcifin,  fich  as  rent^,  advowfons,  fcfc. 
which  lie  in  grant,  a  man  can't  by  any  difp-ifuion  or  aft 
in  pais  forfeit  them  ;  and  therefore  if  a  man  fcifed  of  a 
rent,  advowfon  or  common  for  life,  grants  them  by  deed 
to  another  in  fee,  this  is  no  forfeiture;  for  th's  can  be 
no  way  prejudicial  to  him  in  reverfion,  becaufe  fliouhl  the 
e;rantee  claim  an  efta'.e  in  fee,  he  can  make  no  title  without 
the  original  grant  made  to  his  grantor,  by  which  it  mud 
appear  what  mtereft  he  had,  and  confcquently  what  eftate 
he  could  convey  ;  and  fo  the  grantee,  notwithflandi.ng  the 
orant  in  fee,  can  claim  no  larger  eftate  than  his  grantor 
had  power  to  make,  and  fo  he  in  reverfion  can  receive 
no  prejudice.     Co.  Lit.  233.  i.     8  Co.  45.  tf. 

So  there  can  be  no  occupant  of  things  which  lie  in 
grant,  and  which  can't  pafs  without  deed,  as  rents,  l^c. 
becaufe  thefe  things  having  no  natural  exiftence,  but  con- 
fifting  purely  in  the  agreement,  and  depending  on  the  in- 
ftitution  of  the  fociety  for  their  being,  no  man  can  enter 
to  poflefs  them  ;  befides,  as  thefe  things  are  framed,  and 
have  their  exiftence  by  the  municipal  laws  of  the  nation; 
fo  thofe  laws  have  eftabiiftied  the  folemnity  of  a  dee^  to 
transfer  them";  from  whence  it  follows,  that  fince  no  man 
can  make  himfelfa  title  to  thofe  things  without  deed, 
■whoever  claims  them,muft  (hew  he  is  a  party  to  the  deed 
before  he  can  derive  himfelf  a  title  to  the  things  contained 
in  the  deed.  Co.  Lit.  \f.  b.  2  Roll.  Jbr.  150.  Cro. 
Eliz.  721,  901.     Vaiigh.  199. 

T.  TVhai  perfons  may  make  good  grants;  and  of  grants 
hy  corporations,  ecclefiajlical  perfons,  infants.^  feme  coverts, 
ideols  and  perfons  of  infane  memory.,  and  perfons  under 
durefs. 

2.  IVhat  perfons  may  tale  by  grant. 

3.  Ifhat  things  or  interejl  may  be  granted. 

4.  TVhat  Jhall  be  a  fufficient  name  or  defcription  of  the 
grantor  or  grantee,  to  make  a  grant  good  and  certain. 

I.  What  perfons  may  male  good  grants  ;  and  of  grants  by 
corporations,  ecclefiajlical  perfons,  infants,  feme  coverts, 
ideots  and  perfons  of  infiine  memory,  and  perfons  under 
durefs. 

Corporattons  aggregate,  altho'  they  be  invifible,  and 
exift  only  in  fuppofition  and  intendment  of  law,  yet  are 
they  capable  of  making  grants  and  parting  with  their 
pofTefTions.     2  Bac.  Abr.  646.     See  Corporation, 

But  a  dean  without  the  chapter,  a  mayor  without  his 
commonalty,  the  mafter  of  a  college  or  hofpital  without 
his  fellows,  cannot  grantor  make  any  contraft  that  will 
bind  the  corporation.  2,t  Ed.  d,.  12.  Moor  ^i.  Perk, 
fen.  31,  32.  ... 

The  grants  of  all  dead  perfons  in  law,  as  monks,  friars, 
canons  profelled,  and  fuch  like  religious  perfons, were  al- 
ways held  void.      Verk.  feEi.  3. 

But  it  feems  that  by  the.  Common  law,  deans  and 
chapters,  mafters  and  fellows  of  college?,  mafters  and 
brethren  of  hofpitals,  and  fuch  like  corporations  aggre- 
gate of  many,  might  6f  themfelves  alone,  without  the 
confent  or  confirmation  of  any,  have  made  long  leafes  for 
lives  or  years,  or  gifts  in  tail,  or  eftates  in  fee  to  others 
of  their  pofTcfTions,  at  their  wills  and  pleafure.  Comp. 
Incumb.  4 1 5. 

So  blfhops,  deans,  i^c.  feifed  in  the  right  of  their 
tifhdpricks,  deaneries,  i^c.  So  archdeacons,  prebends, 
parfons,  vicars,  isfc.  with  the  confent  and  confirmation 
of  others,  might  grant  their  pofllfHons  in  the  fame  manner 
as  other  aggregate  corporations.      Comp,  Incumb.  415. 

But  now  by  the  ftatutes  of  I  Eliz.  cap.  19.  and  the 
13  Eliz.  cap.  10.  All  gifts,  gra'nts,  feoffments,  or  other 
conveyances  by  bifhops,  mafters,  and  fellows  of  colleges, 
deans  and  chapters,  l^fc.  are  void,  except  leafes,  for  the 
term  of  twenty-one  years,  or  lives,  being  made  confor- 
mable 10  the  rules  prefcribed  by  thefe  ftatutes.  See  thefe 
ftatutes  and  the  explanation  of  them,  under  title  JLcaff. 
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If  a  perfon  obtain  a  grant  to  build  houfe^  on  church 
or  college  land,  and  this  is  confirmed  (where  confirma- 
tion is  necellary)  ;  this  grant  makes  no  ahcnation,  but  is 
only  as  a  licence  or  covenant;  for  the  foil  remains  in  the 
grantor,  and  fo  by  confccj^ence  the  houies  are  alfo  in  him. 
He t ley  57. 

Eccleiiaftical  perfons  feifed  of  advowfons  In  right  of 
their  churches  are  rtlrrained  from  alienating  the  fame,  or 
granting  thenext  or  other  avoidance  the.'eof,  to  the  pre- 
judice of  their  fucceflors  ;  for  thefe  are  panels  of  the 
pofleflions  and  hereditaments  of  the  ch;;rch,  and  not 
things  whereof  an  annual  rent  or  profit  can  be  referved. 
7  Co.  7.   Bedford's  cafe. 

But  tho'  thefe  grants  are  void  apainft  their  fuccefTors 
and  the  King,  yet  the  grant  of  a  bifh'p,  in  fuih  cafe,  is 
good  againft  himfelf;  fo  that  he  cannot  avuid  it  during 
the  time  that  he  continueth  bifhop,  the  ftatute  being  made 
only  for  the  benefit  of  the  fuccefTors  and  the  King,  that 
by  the  preceding  pofTcflors  they  might  not  be  prejudiced 
in  their  refpe£five  rights  ;  hut  not  to  reftrain  thofe  in 
pofleftion  from  doing  any  thing  to  bind  themfelves  during 
their  own  time.  Cro,  Eliz.  207,  440,  690.  i  And. 
241. 

The  like  law  in  cafe  of  grants  made  by  deans  and 
chapters,  for  they  are  void  when  the  dean  (being  prin- 
cipal member  of  the  corporation)  dies,  and  binds  both 
dean  and  chapter  during  his  life  only.     3  Co.  60.     Cro. 

1"'-  173- 

As  the  grant  of  the  next  avoidance  of  an  advnwfon  is 
only  void  againft  the  fuccefTor  himfelf,  but  ftiall  bind  the 
bifhop,  i^c.  So  if  an  annuity  be  granted  by  a  biftiop  out 
of  the  pofTeftion  of  the  blft:oprick,  this  is  not  void  againft 
the  bifhop  that   makes   the   grant   thereof.      10  Co.   60. 

I  Keb.  182.      Hard,  366. 

So  if  an  archdeacon,  dean,  prebend,  (Jc,  make  leafes, 
or  other  grants  of  any  of  their  fole  pofleflions,  not  war- 
ranted by  ftatute,  they  ftiall  be  bound  by  their  own 
grants  for  the  time.     Gouldf  138.      Hetly  %/^. 

Where  the  mafter  apd  fellows  of  a  college  by  deed  in- 
rolled  made  a  leafe  not  warranted  by  the  ftatute,  and 
levied  a  fine,  and  five  years  paffed  without  claim;  in  this 
cafe,  tho'  it  was  held,  that  the  leafe  was  void  againft  the 
fucceeding  mafter,  yet  that  it  was  good  during  the  life  of 
the  mafter  that  was  party  to  the  leafe,  and  made  no  claim, 
becaufe  he  is  the  head  and  principal  part  of  the  corporation. 

II  Co.  67.      1  Roll.  Rep.  151.      1  Leon.  306. 

Infants  in  regard  to  their  want  of  underftanding  are  fo 
far  protefted  by  the  law,  that  regularly  all  their  grants 
are  void  in  the  fame  manner  as  their  contrads.  2  Bac, 
Abr.  647. 

But  herein  the  law  diftinguifhes  between  fuch  grants 
as  are  void,  or  only  voidable  ;  The  firll  of  which  are  all 
fuch  elfts,  grants  or  deeds,  m.ide  by  an  iiifant,  which  do  j 
not  take  efFedt  by  delivery  of  his  hand  ;  as  if  an  infant 
wive  a  horfe  and  no  delivery  of  the  horfe  with  his  hand, 
and  the  donee  take  the  horfe  by  force  of  the  gift,  the  in- 
fant (hall  have  an  adfion  of  trefpafs,  for  the  grant  was 
merely  void.     Perk.  feel.  i2,  ig. 

But  if  an  infant  enters  into  an  obligation,  makes  a  feoff- 
ment, levies  a  fine,  or  fufters  a  recovery,  thefe  are  not 
merely  void,  but  only  voidable  by  him.     Perk.  fe£l.  12, 

13- 

If  an  infant  being  feifed  of  a  carve  of  land,  grant  a 

rent-charge  to  be  ilTuing  out  of  the  fame  carve  by  deed, 
and  the  grantee  dlftrain,  he  (hall  punifh  him  as  a  trefpaflTer, 
notwithftandlng  that  the  infant  delivered  the  deed  with 
his  own  hand.     Perk.  fe£i.  13. 

If  aji  infunt  grant  a  rent  by  fine,  this  grant  is  voidable 
by  himfelf  during  his  nonaje,  by  a  writ  of  error  ;  but  if 
he  do  not  avoid  it  during  l.i-,  nonage,  it  is  good  for  ever; 
alfo  if  he  die  during  his  nonage,  his  heir  dial!  not  avoid  it. 
Perk.  fe^.S,  19. 

An  infant  being  lord  of  a  copyhold  manor  may  crant 
copyholds,  for  tliofe  eftates  have  their  force  and  effe£\  from 
the  cuffom  of  the  manor  by  which  they  have  been  de- 
mifed,  and  are  demifable,  time  out  of  mind,  without 
?ny  rcRard  to  the  perfon  of  the  grantor.  N'oj  41.  4  C«. 
23.     8  C.  63. 

A  srant 
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A  "rant  by  a  feme  covert  is  void,  for  no  act  of  Iier's 
can  transfer  that  interell  which  the  intermarriage  has 
veiled  in  the  hufbjnd  ;  afuj  tlicrefore  if  a  man  be  feilcd 
of  land  in  right  of  I. is  wife,  and  his  wife  grant  a  rent 
ilTuing  out  of  the  fame  lands,  without  the  knowledge  of 
the  hufband  ;  this  grant  is  void;  and  fo  it  is  notwith- 
{landino  that  the  hofband  had  conula.-.ce  of  it,  if  it  be 
made  and  delivered  without  hi>  afTent,  or  with  his  aflent, 
if  it  be  made  in  the  name  of  the  wife,  and  not  in  the 
name  of  the  hufbjnd  ;  and  notwithftandinj;  the  hLfband 
were  abroad  out  of  the  country,  at  the  time  of  fuch  grant 
made  and  delivered,  fo  that  it  is  known  whether  he  be 
alive  or  dead  ;  yet  fuch  grant  is  void  if  the  hufband  be 
living  i  inafmuch  as  if  the  gran!ee,  by  force  of  fuch  grant, 
entered  into  the  land  and  diti rained,  the  hufband,  at  his 
return,  (hall  have  for  his  entry  and  difbrefs  an  aiEfion  of 
trefpafs.      2  Bac.  Mr.  648.     Peri.  fea.  6.     See  iSatOn 

anu  feme. 

So  if  there  be  a  difference  betwixt  the  hufband  and  wife, 
by  reafon  whereof  certain  lands  of  the  hufband  are  af- 
fifned  unto  the  wife  by  the  friends  of  the  hufoand,  and 
by  his  affent,  and  the  wife  grant  a  rent-charge  to  be  if- 
fuing  out  of  the  fame  lands  unto  a  ftranger,  the  grant  is 
void.     Perk.  fea.  %.  ,  • 

If  a  fingle  woman  being  feifed  of  a  carve  of  land,  by 
deed  grant  a  rent-charge  thereout,  and  (he  delivers  the 
deed  to  a  ftranger  as  an  efcrol,  upon  condition,  that  if 
the  grantee  go  to  Rome,  and  return  back  aga'n  before  the 
feaft  of  Eajier  then  next  following,  that  then  he  (hall  de- 
liver the  fame  efcrol  as  her  deed  unto  the  grantee;  the 
woman  marries,  and  before  the  feaft  of  Eajier,  and 
during  the  coverture,  the  grantee  goes  to  Rome,  and  returns 
again,  and  the  ftranger  delivers  the  efcrol  unto  him  as  the 
deed  of  the  woman  ;  this  grant  is  good,  notwithllanding 
that  the  hufband  was  feifed  of  the  land  in  the  right  of  his 
wife,  before  that  the  grant  took  efFe(ff  ;  for  it  Ihall  have 
relation  to  the  firft  delivery,  at  which  time  (he  was  a 
feme  fole.     Perk.  fea.  9. 

But  in  this  cafe  the  grantee  (hall  not  have  any  rent  by 
force  of  the  faid  grant  before  the  laft  delivery,  when  the 
fame  took  effeft  as  a  complete  deed.     Perk.  fea.  10. 

Alfo  in  fuch  cafe,  if  the  woman  had  been  married  at 
the  time  of  the  delivery  of  the  deed  as  an  efcrol,  and  her 
hufband  died,  and  the  grantee,  after  his  death,  had  per- 
formed the  condition,  the  grant  had  been  void  ;  for  the 
delivery  of  the  deed  as  an  efcrol,  being  at  a  time  when 
(he  was  a  feme  covert,  no  fubfequcnt  adi  can  make  it 
good.      Perk.  fea.  II. 

If  a  wife  by  a  fine  grant  a  rent  out  of  her  lands,  this 
grant  (hall  not  bind  the  hufband  during  the  coverture; 
but  if  the  hufband  die  before  his  wife  (hall  reverfe  the 
fine  bv  writ  of  error,  the  wife  (hall  be  bound  for  ever. 
Perk.  fea.  20. 

It  feems  that,  by  the  drift  notions  of  the  Common  law, 
the  grants  of  ideots  and  perfons  of  non-fane  memory  are 
good,  and  that  they  themfclves  cannot  avoid  them  by 
pretence  of  diftrailion  ;  becaufe  if  the  excufe  were  real, 
yet  it  would  be  repugnant  in  itfeif,  becaufe  he  did  not 
know  or   remember   the  thing   done.      Perk.  fea.   21. 

4  Co.  123.    See  tit.  Jfcots  anD  ilunattck0. 

But  if  a  man  of  infane  memory,  being  feifed  of  a  carve 
of  land,  grant  a  rent  ifl'ulng  out  of  the  fame  land  in  fee, 
and  die,  and  his  heir  enter,  and  the  grantee  diftrains  for 
the  rent  behind,  the  heir  (hall  have  an  a£ticn  of  trefpafs  ; 
but  if  the  grantee  had  diftrained  in  the  life  of  the  grantor 
for  the  rent  behind,  the  grantor  fhould  not  have  an  aflion 
of  trefpafs ;  for  he  cannot  avoid  his  deed  by  difabling  of 
hiir.felf.     Perk.  fea.  21. 

And  here  we  muft  further  obferve,  that  the  law  di- 
ftinguKhes  between  the  grants  or  afts  done  by  ideots,  fcCc. 
in  pais,  and  thofe  acknowledged  on  record  ;  that  as  to 
the  firft  they  are  not  admitted  to  difable  themfelves  from 
the  infecurity  that  may  arifc  in  contradts  from  counterfeit 
madnefs  and  folly  ;  but  their  heirs  or  executors  may  avoid 
fuch  a£b  by  pleading  the  difability.  ^  Co.  124.0.  Be- 
verley's cafe.     Co.  Lit.  247.      Cro.  Eiiz.  398,  622. 

But  neither  the  ideot  himfelf,  nor  his  reprefentative, 
can  vacate  any  a£l  of  his  in  a  court  of  record,  and  there- 
fore if  a  perfon  non  compos  grant  a  rent  by  fine,   it  (liall 
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hind  him  and  his  heirs;  for  tho'  the  judges  OMoht  not  tr. 
admit  of  a  fine  from  a  man  under  th<it  dif.ibilitv,-  \et 
v\l-,en  it  is  once  received,  it  (hall  never  be  reverfed,  be- 
raufe  the  record  and  judgment  of  the  cou:t  bein^j  the 
higt.eft  evidence  in  the  law,  the  conufor  mufi  be  prefumcd 
at  that  time  capable  of  contraftn.g;  aiid  therefore  the 
Credit  of  it  is  not  to  be  contefted,  nor  the  record  avoided 
by  any  averment  againft  the  truth  nf  it.  4  C(j.  124. 
2  IrJ}.  483.      Co.  Lit.  247.      Perk.  fea.  24. 

A  perfon  born  deaf,  dumb  and  bi  nd,  cannot  grant, 
for  they  cannot  underftand  the  figr.s  of  contracting,  ai'd 
by  every  grant  the  grantor  is  prefumed  to  receive  feme 
advantage;  but  if  a  perfon  be  only  dumb  or  deaf,  he  miiy 
cnntrafl  by  figns,  and  confequently  may  bind  himfelf  by 
his  contraiSts.     Perk.  fea.  25. 

The  grants  of  perfons  under  durefs  are  void,  that  if,  if 
they  were  made  under  an  apprehenfion  of  fome  bodilv 
hurt,  or  if  the  grantor  were  imprifoned  without  caofe, 
and  the  grantee  refufed  to  releafe  or  difcharge  hint,  unlefs 
he  made  fuch  grant.      2  Injl.  483.     See  tit.  SDuCCfS. 

But  menacing  to  burn  houfes,  or  fpoil  or  carry  away 
the  party's  goods,  are  not  fufficient  to  avoid  the  grant; 
for  if  he  (hould  fufFer  what  he  is  threatned,  he  may  fue 
and  recover  damages  in  proportion  to  the  injury  done 
him.     4/^.485.     Perk.  fea.  18. 

2.  If^hat  perfons  may  take  by  grant. 

There  are  but  few  or  no  perfons  excluded  from  being 
grantees,  and  therefore  a  man  attainted  of  felony,  murder, 
or  treafon,  may  be  a  grantee  ;  fo  of  the  King's  villein,  an 
alien,  one  outlawed  in  a  perfonal  aflion,  or  a  bafiard, 
may  be  grantees.     Perk.  fea.  48. 

A  feme  covert  may  be  a  grantee,  and  therefore  if  a 
rent-charge  be  granted  to  a  feme  covert,  and  the  deed  is 
delivered  to  her  without  the  privity  or  knowledge  of  her 
hufband,  and  the  hufband  dies  before  any  difagreement 
made  by  him,  and  before  any  day  of  payment,  the  grant 
is  good,  and  (hall  not  be  avoided,  by  faying,  that  the 
hufband  did  not  agree,  &c.  but  the  difagreement  of  the 
hufbind  ought  to  be  (hewed.     Perk.  fea.  43. 

If  an  Englifhman  goes  into  France  and  there  becomes  a 
monk,  yet  he  is  capable  of  taking  by  a  grant  made  to 
him  in  England,  becaufe  fuch  profeflion  is  not  triable  ; 
alfo  all  fuch  profefTions  are  taken  away  and  declared  un- 
lawful, as  being  contrary  to  our  eftablifhed  religion.  2 
Roll.  Abr.  43.  faid  to  be  refolved  by  all  the  judges  at  Ser- 
jeants Inn,  44  Eliz.  in  Ley\  cafe. 

Altho'  aggregate  corporations  are  invifible  and  exift 
only  in  fuppofirion  of  law,  yet  are  they  capable  of  taking 
by  grant,  for  the  benefit  of  the  members  of  the  corpora- 
tion.    Co.  Lit.  9.      I  Saund.  344. 

As  where  the  mayor  and  commonalty  of  N.  brought 
an  action  of  covenant  againft  the  mayor,  bailiffs  and 
commonalty  of  Derby,  and  declared,  that  the  defendants 
predecefTors  had  by  their  deed  granted  to  the  plaintiffs 
predecefTors,  that  all  the  commonalty  of  N.  (hould  be 
difcharged  of  murage,  pontage,  cuftom  and  toll,  for  all 
their  merchandize,  (^c.  within  the  vill  of  Dirly,  and 
that  the  officers  of  Derby  had  taken  toll  and  cultom  of 
the  burgefTes  of  N.  againft  their  covenant  ;  and  it  was 
held,  that  the  adion  lay,  and  that  the  grant  to  the  cor- 
poration for  the  benefit  of  the  particular  members  was 
good.     48  Ed.  3.  17,    I  Saund.  344.  cited. 

If  a  feofFment  or  grant  be  made  by  deed  to  a  mayor 
and  commonalty,  or  any  other  corporation  aggregate  of 
many  perfons  capable  to  purchafe,  they  have  a  fee-limple 
without  the  word  fuccelTors,  becaufe  in  judgment  of  law 
they  never  die.     Co.  Lit.  90. 

So  if  a  leafe  be  made  to  them  during  their  lives  ;  this 
is  equal  to  a  grant  made  to  them  while  they  continue  a 
body  politick,  which  is  in  law  looked  upon  to  be  for 
ever.     21  Ed.  4.  76.      i  Rol.  Jbr.  843. 

If  A.  grants  to  the   mayor  and   burgefTes   of  D.  the 

moiety  of  a  yard-land  in  the  waft  of  .,  without 

defcribing  in  what  part  it  (hould  be,  or  how  it  is  boun- 
ded, the  corporation  cannot  make  their  elediion  by  at- 
torney, but  are  firft  to  refolve  on  having  the  land,  and 
then  they  may  make  a  fpecial  warrant  of  attorney,  reel-" 

ting 
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ting  the  grant  to  them,  and  in  which  part  of  the  wafie 
the  grant  [houlJ  take  effect,  and  according  to  fuch  direc- 
tion the  attorney  is  to  enter,      i  Leon.  30. 

3.   JVkat  things  or-  interejl  may  be  granted. 

It  is  Ijid  down  as  a  genera!  rule,  that  a  man  cannot 
grant  or  charge  that  which  he  hath  not ;  and  therefore 
if  a  man  grant  a  rent-charge  out  of  the  manor  of  Dale.^ 
anil  in  truth  he  hath  not  any  thing  in  the  manor  of 
Dale,  and  afterwards  he  purchafeth  the  manor  of  Dale, 
yet  he  (hall  hold  it  difcharged.      Perk.  feSi.  65, 

A  corrody  uncertain  cannot  be  granted  over,  becaufe  of 
the  prejudice  that  may  accrue  thereby  to  the  original  gran- 
tor ;  but  a  corrody  certain  may.  21  Ed.  4.  43.  2  Rol. 
Mr.  45, 

So  a  common  fans  number  in  fee  may  be  granted  over, 
but  a  common  for  life  or  years  fans  number  cannot  be 
granted  over,  becaufe  of  the  prejudice  it  may  be  to  the 
tenant  of  the  land.     21  Ed.  4.  84.     2  Rol.  Abr.  46. 

If  the  King  grant  a  warren  to  f,  S.  and  his  heirs  in 
his  manor,  the  grantee  may  grant  the  manor  with  the 
warren  over  to  another  in  fee,  becaufe  this  liberty  is  in- 
herent fola  1$  folum  fequitur.     2  Rol.  Abr;  46. 

So  if  the  King  grant  to  another  and  his  heirs  a  fair 
or  market  in  certain  manors  or  towns,  the  grantee  may 
grant  over  the  manors  or  towns,  with  the  fair  or  market. 
2  Rol.  Mr.  46. 

If  a  rent  be  granted  in  tail,  the  grantee  cannot  grant 
it  over  while  it  continues  a  rent,  becaufe,  as  fuch,  it 
may  be  intailed  within  the  ftatute  De  donis ;  but  if  the 
grantee  brings  his  writ  of  annuity,  it  is  no  longer  with- 
in the  ftatute  ;  becaufe  then  it  is  become  a  charge  mere- 
ly petfonal,  without  any  relation  to  the  land  out  of  which 
it  was  at  firft  granted,  and  therefore  is  become  a  fee- 
iimple  conditional,  as  fuch  a  gift  of  lands  had  been  be- 
fore the  ftatute  J  and  therefore  the  annuity  not  being 
within  the  ftatute  may  be  aliened  or  granted  over.  Poph. 
87.     Co.  Lit.  ig.  a.     7  Co.  61.  Nevil's  cafe. 

The  grantee  of  a  rent-charge  in  fee  may  grant  over 
any  pare  of  it,  though  it  hath  been  objected  to  thefe 
kind  of  grants  or  divifions  of  rent-charges,  that  thereby 
the  tenant  is  expofed  to  feveral  fuits  and  diftrelTes  for  a 
thing,  which  in  its  original  creation  was  in  tire  and  reco- 
verable upon  one  avowry  ;  but  the  anfwer  to  this  is,  that 
it  is  the  tenant's  own  choice,  whether  he  will  fubmithim- 
felf  to  that  inconvenience  or  not,  becaufe  the  grantee, 
before  the  4  £3"  5  Jnn.  could  not  take  any  benefit  of  the 
grant  by  diflrefs,  without  the  confent  or  attornment  of 
the  tenant,  nor  by  afTize,  without  he  obtains  feifin  of  it 
from  the  tenant ;  befides,  fince  the  law  allowed  of  fuch 
fort  of  grants,  and  therefore  eftablifhed  fuch  fort  of  pro- 
perty, it  would  have  been  unreafonable  and  fevere  to 
hinder  the  proprietor  to  make  a  proper  diflribution  of  it 
for  the  promotion  of  his  children,  or  to  provide  for  the 
contingencies  of  his  family,  which  were  in  his  view.  9 
H.  6.  13.  2  Rol.  Abr.  45.  Co.  Lit.  148.  a.  but  Cro. 
Eliz.  747.  feems  contrary. 

The  Common  law  hath  fo  utter  an  abhorrence  to 
any  a£t  that  may  promote  maintenance,  that  regularly  it 
will  not  fufier  a  pofTibility,  right  of  entry,  or  thing  in 
adion,  or  caufe  of  fuit,  or  title  for  a  condition  broken 
to  be  granted  or  afligned  over.  21  Ed.  4.  24.  Co.  Lit. 
214.  I  Rol.  Abr.  376.  2  Rol.  Abr.  45,  and  Skinner  6, 
26.  that  arrearages  of  rent  are  not  affignable. 

So  though  a  bond  being  a  chofe  in  aftion,  cannot  be 
afligned  over,  fo  as  to  enable  the  affignee  to  fue  in  his 
own  name,  yet  he  has  by  affignment  fuch  a  title  to  the 
paper  and  wax,  that  he  may  keep  or  cancel  it.  Co.  Lit. 
232.     ^  Rol.  Abr.  46. 

So  if  an  obligee  makes  two  executors,  and  one  of 
them  delivers  the  obligation  to  a  flranger  in  fatisfadion  of 
2  Jcbt  which  he  himfelf  owes,  and  dies  ;  although  the 
debt  does  not  pafs  to  him,  yet  the  parchment  or  paper 
paffes,  and  the  grantee  in  an  aflion  of  detinue  brought  by 
the  furviving  executor  may  juftify  the  detaining  thereof. 
2  Rol.  Abr.  46.     Cro.  Eliz.  478.  pi.  8.  496.  pi.  15. 

So  a  hufband  pofTefTeil  of  an  obligation  in  right  of  his 
wife  may  aHign  it  to  a  flranger,  and  the  aflignee  may 
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jufiify  the  detaining  thereof  agaiiift  the  wife  after  the  death 
of  the  hufband.     2  Rcl.  Abr.  46. 

Alfo  in  equity  a  bond  is  afliunahie  for  a  valuable  con- 
fideration  paid,  and  the  afHgnee  alor.e  becomes  intitled  to 
the  money  ;  fo  that  if  the  obligor,  after  notice  of  tlie 
aflignment,  pays  the  money  to  the  obligee,  he  will  be 
compelled  to  pay  it  over  again.  2  Fern.  595,  3  Chan. 
Rep.  90. 

The  inteieft  gained  upon  an  execution  of  a  ftatute  or 
recognizance  cannot,  without  an  adiual  entry  of  the  co- 
uufee  to  perfe£l  his  fecurity,  be  granted  or  afTigned  over 
to  any  other  perfon  ;  as  where  the  adminiftrator  of  a  co- 
nufee  in  a  ftatute  after  his  death  fued  forth  an  extent, 
and  upon  tl^at  a  liberate,  which  was  returned,  and  before 
any  actual  entry  or  recovery  of  the  pofleffion  in  eje£l- 
ment,  or  without  executing  of  the  deed  upon  the  land, 
did  bv  indenture  aflign  over  all  his  interefl  to  lefTor  of  the 
plaintiff,  who  thereupon  brought  ejertment ;  and  it  was 
adjudged,  that  the  aflignment  was  void  ;  for  by  the  re- 
turn of  the  liberate  he  had  accepted  of  the  pofleffion, 
and  was  eilopped  to  fay  the  contrary  then,  when  the 
owner  ftill  continues  in  pofTcilion  ;  this  turns  the  poflef- 
fion which  the  adminiftrator  had  accepted  by  the  liberate 
to  a  right,  which  right  cannot  be  affigned  ;  nor  is  this 
like  an  intereffe  termini,  which,  'tis  true,  the  aflignee 
may  affign  over  before  actual  entry,  becaufe  in  that  cafe 
the  lefT-r  is  the  principal  agent,  and  hath  done  all  on  his 
part  to  transfer  over  an  ii  tereft  to  the  lefTee,  which  he 
may  execute  at  pleafure ;  and  as  the  perfon  who  fiies  the 
liberate  is  in  this  cafe  eftopped  to  fay,  that  he  hath  not 
the  pofTeffion  ;  fo  is  the  lefTor  in  the  other  cafe  eftopped 
to  fay,  that  he  hath  the  pofTeflion  againft  his  own  leafe. 
3  Lev.  312.  Stephens  and  Hanham.  4  Mod.  48.  I 
Show.  290.     2  Salk.  363.  S.  C. 

If  there  be  a  devil'e  of  a  term  to  A.  for  life,  remain^ 
der  to  B.  B.  cannot,  in  the  life- time  oi  A.  aflign  or 
grant  over  his  intereft,  becaufe  he  has  but  a  bare  pofTibi- 
lity, for  A.  may  outlive  the  number  of  years.  Dyer 
116.  4  Co.  66.  10  Co.  47.  b.  Raym,  146.  i  Sid. 
188.  i^vide  I  Chan.  Cafes  i,   11. 

If  a  leafe  be  made  to  baron  and  feme  for  their  lives, 
the  remainder  to  the  executors  of  the  furvivors  of  them  ; 
the  hufband  cannot  grant  over  the  term,  being  but  a 
poifibility  ;  for  it  is  uncertain  which  of  them  (hall  be 
the  furvivor.     Co,  Lit.  46.     2  Rol.  Abr.  48. 

If  a  church  is  void,  the  void  turn  is  not  grantable  by 
any  common  perfon,  for  it  is  a  mere  fpiritual  thing,  and 
annexed  to  the  perfon  of  him  who  is  patron  ;  and  during 
the  time  of  the  vacation  'tis  a  thing  in  right,  power  and 
authority,  a  thing  in  adtion,  and  in  efFecSt  the  fruit  anrf 
execution  of  the  advowfon,  and  not  the  advowfon  itfelf ; 
but  whilft  a  church  is  void,  the  next  avoidance  or  avoi- 
dances that  fhall  happen,  or  the  inheritance  of  the  ad- 
vowfon may  be  granted  away.  Dyer  i2g.  b.  282.  i 
Leon.  167.     Cro.  Eliz.  173.      I  And.  15.     Owen  131. 

If  a  man  acknowledges  a  ftatute  in  2000/.  to  A.  and 
afterwards  leafes  the  land  for  21  years  to  commence  im- 
mediately, and  the  land  is  extended  upon  the  ftatute,  at 
53/.  per  annum,  the  lefTee  for  ninety  years  may,  during 
the  extent,  grant  over  the  term,  altho'  the  extent  be  till 
the  damages  and  cofis  are  levied,  which  may  not  happen 
till  after  the  expiration  of  the  ninety  years  ;  for  the 
extent  is  but  in  nature  of  a  leafe,  and  by  a  reafonable  con- 
ftrucSion  will  end  before  the  term  of  ninety  years.  2 
Rol.  Abr.  48.     Cadee  and  Oliver. 

If  a  man  grant  a  rent-charge  with  a  claufe  of  diftrefs, 
and  that  if  the  diftrefs  be  replevied,  that  the  grantee  majf 
enter  and  hold  till  fatisfadtion,  the  grantee  may  grant 
over  the  rent  with  this  penalty,  altho'  the  penalty  is  but 
a  poflibility ;  for  being  annexed  to  the  rent,  it  may  well 
pafs  together  with  the  rent.     2  Rol.  Abr.  48-9. 

If  a  man  make  a  leafe  to  B.  for  forty  years,  and  the 
lefTor  covenants,  that  if  upon  his  being  allowed  to  view 
the  premifTes,  and  finding  them  in  fufficient  repair  at  the 
expiration  of  the  forty  years,  that  the  lefTee  fhall  hold 
them  for  forty  years  longer;  and  the  lefTee,  during  the 
firft  forty  years,  grants  to  f.  S.  Totum  intereffe,  terminum 
isf  terminos,  qua:  tunc  habuit  in  tcnementis  illis ;  this  being 
a  mere  pofTibility  cannot  be  granted  or  affigned  over. 
Mo7r  27.  pi.  88.  Skerne'i  cafe. 

If 


G     R     A 

If  a  man  grant  200  fagots  of  wood  to  be  taken  out  of 
all  his  lands,  or  lo  s.  in  lieu  thereof,  out  of  his  lands, 
with  a  claufe  of  diltrefs,  at  the  e!e<5tion  of  the  grantee 
to  have  the  one  or  the  other  ;  in  this  cafe  the  gjantee  may, 
without  any  ele<Slion,  grant  over  the  fagots,  becaufe  he 
had  a  prefent  iiuereft  in  them  ;  but  the  20  s.  being  given 
in  lieu  thereof  cannot  be  granted  over  before  eledtion.  2 
Rol.  Abr.  if"] .   Suiiderlani  and   Hade. 

If  a  man  feifed  of  divers  woods  bargains  and  fells 
300  cords  of  wood  to  B.  and  his  affigns,  to  be  taken 
by  the  appointment  of  the  bargainor  ;  by  this  bargain 
and  fale  a  prefent  intereft  is  invefted  in  B.  which  he  may 
g.rant  over  before  any  appointment  by  the  bargainor. 
Moor  igi.  pi  955.  Maynard  and  Bajjet  adjudged.  2 
Rol.  Mr.  and  5  Co.  24.  b.  S.  C.  cited. 

A  man  may  grant  that  which  he  hath  potentially, 
though  not  actually,  as  if  a  teffor  covenants  that  it  fhall 
be  lawful  for  the  leflee  at  the  expiration  of  the  leafe  to 
carry  away  the  corn  growing  on  the  premifles,  although 
by  poflibility  there  may  be  no  corn  growing  at  the  expi- 
ration of  the  leafe  ;  yet  tlie  grant  is  good,  for  the  gran- 
tor hath  fuch  a  power  in  him,  that  the  property  (hall  pafs 
as  foon  as  the  corn  is  extant.  Hob.  132.  Grantham  and 
Hawley  adjudged,  2  Rol.  Abr.  47 — 8.  5.  C.  cited. 

So  if  A.  leafes  land  to  B.  for  years,  and  grants  that  he 
(hall  have  the  natural  fruit  of  the  foil,  as  grafs  which  re- 
news yearly,  which  (hall  be  on  the  land  at  the  end  of 
the  term;  this  grant  is  good,  and  pafTcs  the  property  to 
the  grantee.     Bob.  132.      2  Rol.  Abr.  48. 

A  parfon  may  grant  to  another  all  the  tithe  wool 
which  he  (hall  have  fuch  a  year,  and  the  grant  is  good 
in  its  creation,  though  it  may  happen  that  he  had  no 
lithe  wool  in  that  year.     Hob.  132.     2  Rol.  Abr.  48. 

But  a  man  cannot  grant  all  the  wool  that  (hall  grow 
upon  his  (heep  that  he  (hall  buy  afterwards  ;  for  there  he 
hath  it  not  adlually  nor  potentially.  Hib.  132,  2  Rol. 
Abr.  48. 

A  perfonal  truft  which  one  man  repofes  in  another 
cannot  be  a(5igned  over,  however  able  fuch  a(Sgnee  may 
be  to  execute  it.     Perk.  fe£i.  99. 

Therefore  if  a  man  grant  unto  another  to  be  his  car- 
ver, or  fewer  or  chamberlain,  ^c.  thefc  cannot  be  gran- 
ted over.     Perk,  feif.  loi. 

A  guardian  in  focage  may  grant  the  ward(hip  over  to 
another,  but  fuch  grant  (hall  not  be  efFeflual  after  the 
death  of  the  grantor,  becaufe  by  the  law  of  nature  fuch 
guardian(hip  belongs  to  the  next  of  kin.  2  Rol.  Abr. 
46.   but  for  this  vide  Faugh.  180. 

If  a  man  gives  his  horfe  to  another  to  go  to  Tork,  he 
muft  go  with  him  himfelf,  and  not  give  him  to  another 
to  go  there.     2  Rol.  Abr.  46. 

The  grantee  of  a  common  may  grant  it  over  before  he 
hath  any  feifin  thereof  by  the  mouths  of  his  cattle,  for 
the  freehold  is  in  him  by  the  grant.  36  Ajf.  3.  2  Rol, 
Abr.  47.  S.  C. 

So  the  grantee  of  an  advowfon  may  grant  it  over  be- 
fore he  has  prefented  to  it  ;  for  he  can  have  no  feifin  of 
it  before  it  becomes  void,  and  by  the  grant  itfelf  he  is 
feifed  of  the  freehold,  which  he  may  grant  over.  36 
Af.^.2  Rol.  Abr.  47.  S.  C. 

So  the  grantee  of  a  rent  may  grant  it  over  before  any 
feifin  of  the  rent.      2  Rol.  Abr.  47. 

If  a  common  be  granted  to  hufband  and  wife,  and  to 
the  heirs  of  the  hufband,  after  the  death  of  the  hufband, 
his  heir  may  grant  over  the  remainder,  for  the  eftate 
was  vefted  in  him.     2  Rol.  Abr,  47. 

Le(ree  for  years  may,  before  entry,  grant  or  aflign 
over  his  intereft  to  another  ;  for  the  lefTor  having  done 
all  that  is  requifite  on  his  part  to  deveft  himfelf  of  the 
pofTeffion,  and  pafs  it  over  to  the  leiTee,  hath  thereby 
transferred  fuch  an  intereft  to  the  leflee  as  he  may  at 
any  time  reduce  into  pofTeffion  by  an  adlual  entry,  as 
well  after  the  death  of  the  ItKox  as  before,  and  fuch  an 
intereft  as  will  go  to  his  executors,  and  confequently 
may  be  granted  or  afligned  over  before  entry.  Co.  Lit. 
4b.  h. 

If  A.  make  a  leafe  of  lands  to  B.  for  hfe,  remainder 
to  his  executor  for  years ;  in  this  cafe  the  term  vefts  in 
B.  fo  that  he  can  grant  it  over ;  for  as  an  heir  reprefents 
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his  anceftor  as  fo  an  inheritance  ;  fo  an  execufOr  repre- 
fents his  teftator  as  to  a  chattel.  Co.  Lit.  54.  2  Rol. 
Abr.  47. 

4.  f'f-'hat  /hall  be  a  fuffident  name  iir  defcription  of  the 
grantor  or  grantee,  to  make  a  grant  good  and  certain. 

The  names  of  perfons  at  this  day  are  only  founds  for 
diftindfion-fake,  though  it's  probable  they  originally  im- 
ported fomethinj  more,  as  fome  natural  qualities,  fea- 
tures or  relations  ;  but  now  there  is  no  other  ufe  of 
them,  but  to  mark  out  the  families  or  individuals  we 
fpeak  of,  and  to  difference  them  from  all  otheis;  and 
therefore  in  grants  which  are  to  receive  the  moft  benign 
interpretation,  and  moft  againft  the  grantor,  if  tliere  be 
fufHcient  (hewn  to  afcertain  the  grantor  and  grantee,  and 
to  diftinguifh  them  from  all  others,  the  grant  will  be 
good.     Perk.  fea.  36.     Gouldf.  122.     Hob.  32. 

And  this  we  may  obferve  in  thofe  cafes  where  there 
are  fuch  fufficient  marks  of  diftinflion,  that  the  grant 
would  be  good  without  any  name  at  all,  confequently  a 
miftake  in  the  name  of  baptifm  or  furname,  is  to  be 
looked  upon  but  as  furplufage,  and  will  not  vitiate  j  as  a 
grant  by  or  to  George  Bifhop  of  Norfolk,  where  his  name 
is  John,  or  to  Henry  Earl  of  Pembroke,  where  his  name 
is  Robei't,  is  gond,  for  there  cannot  be  more  perfons  of 
thofe  names.      Co.  Lit.  3.      2  Rol.  Abr.  45. 

So  a  grant  of  an  annuity  by  an  Abbot,  by  the  name 
of  the  foundation,  without  his  name  of  baptifm,  is  good, 
if  there  be  not  any  more  Abbots  in  England  of  the  fame 
name  of  foundation.     Perk.  fe5t.  36.     2  Rol.  Abr.  44. 

If  a  grant  be  made  to  a  man  and  his  wife,  without 
naming  her  by  the  name  of  baptifm,  yet  (he  fnall  take. 
46  Ed.  3.   22.  b.     2  Rol.  Abr.  45.  cited. 

So  if  a  grant  be  made  to  T.  and  Elen  his  wife,  where 
in  truth  her  name  is  Emlyn ;  yet  the  grant  is  good,  for 
being  called  the  wife  of  T,  reduces  it  to  a  fufficient  cer- 
tainty.    2  H.  4.  25.     2  Rol.  Abr.  43.     Co,  Lit.  5. 

If  A.  be  created  a  herald,  and  in  the  patent  he  is  cal- 
led Chejler,  a  grant  or  obligation  made  to  him  by  the 
name  of  Chejler  is  good,  for  this  fufficiently  diftingui(hes 
him  from  gll  other  men.     2  Rol.  Abr,  44. 

If  there  be  father  and  fon  of  the  fame  name,  and  the 
father  grants  an  annuity  by  his  name,  without  any  ad- 
dition, it  (hall  be  intended  the  grant  of  the  father ;  and 
if  the  fon  being  of  the  fame  name  with  his  father  grant 
any  annuity  without  any  addition  ;  yet  the  grant  is  good, 
for  he  cannot  deny  his  own  deed.     Perk.  JeSi,  37. 

A  baftard,  who  is  known  to  be  the  fon  of  fuch  a 
one,  may  purchafe,  or  be  a  grantee  by  fuch  reputed 
name  ;  for  all  furnames  were  originally  acquired  by  re- 
putation.     Co.  Lit.  3.      2  Rol.  Abr.  43.   4. 

As  where  George  Shelley  conveyed  lands  to  the  ufe  of 
himfelf,  the  remainder  to  George  Shelley  his  fon,  whereas 
in  truth  George  was  born  of  one  B.  in  matrimony  of  one 
C.  yet  was  reputed  the  fon  of  George,  and  educated  by 
him  ;  though  the  boy  was  but  fix  years  old,  it  was  ruled 
he  (hould  take  the  remainder,  for  having  gotten  by  re- 
putation the  name  of  George  Shelly,  thefe  words  are  a 
certain  defcription  of  the  perfon  to  take  the  remainder. 
Co.  Lit.  3. 

But  if  a  remainder  be  limited  to  the  eldeft  iiTue  of  J.  S. 
whether  legitimate  or  illegitimate ;  and  J.  S.  has  ifTue 
a  baftard,  he  (hall  not  take  this  remainder,  for  it  is  not 
vefted  in  J.  S.  as  it  was  in  the  other  cafe,  but  is  in  con- 
tingency, and  the  certain  time  is  not  defined  when  this 
contingency  (hall  happen  ;  for  the  baftard  at  his  birth  does 
not  acquire  the  reputation  of  being  the  i/Tue  of  J.  S. 
and  fince  the  baftard,  when  firft  in  being,  can  not  take 
by  virtute  of  this  limitation,  he  can  never  take  it ;  for 
he  cannot  be  underftood  to  be  the  perfon  defigned  and 
marked  out  by  thefe  words,  if  after  his  birth  it  depends 
on  the  uncertainty  of  popular  reputation,  whether  he 
(hould  take  the  remainder,  or  not ;  and  fuch  a  defigna- 
tion  of  the  perfon  as  contains  no  certainty  in  itfelf,  or  no 
relation  to  any  other  certain  matter  that  may  reduce  it 
to  certainty,  is  a  void  limitation.  2  Rol.  Abr.  42,  43. 
Blodwell  and  Edwards, 
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But  where  a  remainder  is  limited  to  the  eldeft  fon  \ 
of  Jaif  S.  whether  legitimate  or  illegimate,  and  (he 
hath  iffue  a  ba!^«rd,  he  (hall  take  thi^  remainder,  be- 
caufe  he  acquires  the  denciminatioii  of  her  ifiue,  by  be- 
ing born  of  her  body,  and  fo  it  never  was  uncertain 
who  was  defigned  by  this  remainder.     Noy  35. 

If  a  grant  be  made  (o  a  father  and  his  fon,  he  ha- 
ving one  fon,  the  grant  is  good  for  the  apparent  cer- 
tainty of  it  ;  but  if  the  faiher  has  fcveral  fons,  or 
if  a  trrant  be  made  to  a  man's  coufin  or  friend,  thefe 
are    void   for  uncertainty.     Cro.  Jac.  374.     Co.  Copyh. 

95- 

It  has  been  already  obferved,  that  the  naming  the  right 

names  of  the  grantor  and  grantee  is  for  no  other  purpofe 
but  to  afcertain  the  parties,  and  diftinguifli  them  from 
others  ;  and  that  if  there  be  a  fufiicient  verification  to 
this  purpofe,  the  grant  will  receive  the  moft  favourable 
interpretation  ;  and  it  feems  the  fame  indulgence  will  be 
allowed  of  in  the  miltake  of  additions,  which  are  by  law 
made  part  of  the  name.  By  additions  we  mean  names  of 
dignity,  which  are  marks  of  di(tin<Sion,  impofed  by  pub- 
lick  authority,  and  always  make  up  the  very  name  of  the 
perfon  to  whom  they  are  given  ;  and  thefe  are  of  two 
forts  :  ift.  Such  as  exclude  the  furname,  fo  that  the  per- 
fons  may  not  feem  to  be  of  any  common  family  ;  and 
fuch  are  the  names  of  earls,  dukes,  l:^c.  2dly,  Such 
marks  of  diftin<aion  as  are  alfo  impofed  by  the  King,  and 
parcel  of  the  name  itfelf,  but  do  not  exclude  the  furname, 
fuch  as  Knight  and  Baronet.  2  InJ}.  bbb.  Dyer  88. 
1  Show.  392. 

As  to  thofe  names  of  dignity,  which  exclude  the  fur- 
name, we  have  already  obferved,  that  in  grants  a  miftake 
in  the  Chriflian  name  will  not  vitiate  the  grant,  becaufe 
there  cannot  regularly  be  more  than  one  perfon  of  that 
name.     Co.  Lit.  3. 

So  a  grant  to  a  Duke's  eldeft  fon,  by  the  name  of  a 
Marquefs,  or  to  the  eldeft  fon  of  a  Marquefs,  by  the 
name  of  an  Earl,  i^c.  is  good,  becaufe  of  the  common 
curtefy  of  England,  and  their  places  in  heraldry.  Carth. 
440. 

So  where  a  conveyance  was  made  of  a  reverfion  to 
Ralph  Evers,  knight,  Lord  Even,  and  he.  brought  an 
a£tion  of  covenant,  to  which  the  defendant  pleaded,  that 
at  the  time  of  the  grant  he  was  not  cognitus  isf  reputatus 
per  nomen  mil' ;  and  it  was  held  to  be  no  good  plea,  for 
the  perfon  is  fufficiently  exprefled  by  Lord  Even,  and 
the  addition  of  Kniglit,  tho'  falfe,  doth  not  take  away 
the  defcription  of  the  true  perfon.  i  BulJ}.  2i.  Lord 
Evers  V.  Strickland.      Cro.  Car.  240.  S.  C. 

But  it  was  adjudged  in  C.  B.  and  affirmed  by  three 
judges  in  B.  R.  where  the  party  fet  forth  his  title  to  an 
advowfon  by  virtue  of  letters  patent  granted  to  J.  tunc 
armigero  bf  poftea  militi ;  and  upon  oyer  of  the  letters  patent 
it  appeared,  that  the  grant  was  made  to  J.  knight,  that 
it  could  not  be  intended  the  fame  perfon,  becaufe  Knight 
is  a  name  of  dignity,  but  Armiger  or  Efquiie,  a  name  of 
worfhip ;  and  if  he  is  afterwards  m.ide  a  knight,  the 
name  of  Efquire  is  thereby  extinguiftied,  and  confe- 
quently  that  a  grant  made  by  the  King  to  A.  knight, 
when  there  was  no  fuch  man  a  knight,  was  a  void  grant. 
Carth.  440.  The  King  v.  Bijhop  of  Chejler.  5  Mod.  297. 
2  Salk.  560.  S.  C.  and  fee  Lit.  Rep.  200.  5.  P. 

As  to  grants  by  and  to  corporations,  f.ere  we  ftiall  only 
obferve,  that  tho'  the  names  of  corporations  have  a  certain 
and  fignificant  meaning,  and  are  not  as  arbitrary  as  thofe 
of  common  perfons  ;  that  yet  if  there  be  enough  faid  to 
fhew  that  there  is  fuch  an  artificial  being,  and  to  diftin- 
guifh  it  from  all  others,  the  body  politick  is  well  named, 
tho'  the  words  and  fyllables  are  varied  from.  loCo.  125. 
Gouldf.  122.      Comp.  Jncumb.  474. 

As  if  a  corporation  be  founded  bv  the  name  of  the 
Dean  and  chapter  of  the  cathedral  church  mOxford,  and 
they  make  a  leafe  by  the  name  of  the  De?n  and  chapter 
of  the  cathedral  church  in  the  univerfity  of  Oxford;  this 
is  well  enough,  for  the  place  of  the  fituation  is  well  and 
fufnciently  (hewn.     Poph.  57.     2  Roll.  Ahr.  42.  S.  C. 

So  if  the  prior  of  St.  Michael  in  Coventry  make  a  leafe 
by  the  name  of  the  Dean  of  Coventry,  this  is  good  ;  fo  if 


G     R     A 

they  had  granted  an  annuity  or  corrody,  and  the  name  of 
the  faint  had  been  omitted.      10  Co.  124. 

So  if  a  corporation  be  inflituted  of  5/.  George  the  Martyr., 
and  in  a  leafe  they  omit  the  word  Martyr,  it  is  well 
enough  ;  for  the  name  of  dedication  is  but  an  empty  found, 
and  no  othcrwife  requifite  than  to  diftinguifli  the  corpo- 
ration from  all  others.      Pcph.  59. 

If  there  be  an  immaterial  addition,  this  doth  not  hurt; 
as  if  the  Prefident  and  fcholais  of  Corpus  Chrijit  college 
in  Oxford  make  a  leafe  by  the  name  of  Prefident  and 
fcholars  of  Corpus  Chrijii  college  in  com.  Oxon.  this  is  good  ; 
for  utile  per  inutile  non  vitiatur.      Cro.  Eliz.  8 1 6. 

If  the  name  of  the  corporation  be  exprefled  by  words 
fynonymous,  it  is  fufiicient;  as  if  a  college  be  inflituted 
by  the  name  of  Gardianus  bf  fcholares  doinus  five  collegii 
fholarium  de  Merton,  and  they  make  a  leafe  by  the  name 
of  Cujios  f^  fcholares,   it  is  good.      10  Co,  125. 

It  feems  by  the  better  opinion  of  the  books,  that  a 
miftake  of  the  Chriftian  name  will  vitiate  the  grant ;  as 
where  the  grant  is  without  any  Chriftian  name  at  all,  or 
where  a  wrong  name  is  made  ufe  of,  as  Edmund  for  Ed- 
ward, for  a  perfon  cannot  have  two  Chriftian  names; 
neither  can  the  party  be  declared  againft  by  his  right 
name,  with  an  averment,  that  he  made  the  deed  by  a 
wrong  name,  for  that  would  be  to  fet  up  an  averment 
contrary  to  the  deed,  and  contrary  to  that  fanflion  allowed 
by  law  to  every  folemn  contraft ;  and  therefore  if  he  be 
impleaded  by  the  name  in  the  deed,  he  may  plead  that 
he  is  another  perfon,  and  that  it  is  not  his  deed.  See 
36 //.  8.  26.  Dyer  2-]^.  Owen  107.  Co.  Lit.  3,  Cro. 
Jac.  558,  640.      Perk.  fea.  38. 

But  a  miftake  in  a  furname  does  not  vitiate  the  grant, 
becaufe  there  is  no  repugnancy  that  a  perfon  fhould  have 
two  different  furnames,  fo  that  he  may  be  impleaded  by 
the  name  in  the  deed,  and  his  real  name  brought  in  by 
an  alias,  and  then  he  cannot  deny  the  name  in  the  deed, 
becaufe  he  is  eftopped  to  fay  any  thing  contrary  to  hii 
own  deed.     3  H.  6.  25.     2  Roll.  Abr.  146. 

Alfo,  tho'  a  perfon  cannot  have  two  Chriftian  names 
at  one  and  the  fame  time,  yet  he  may,  according  to  the 
inftitution  of  the  church,  receive  one  name  at  his  bap- 
tifm,  and  another  at  his  confirmation,  and  a  grant  made 
to  or  by  him,  by  the  name  of  confirmation,  will  be  good  ; 
for  tho'  our  religion  allows  no  re-baptifm  to  make  double 
names ;  yet  it  doth  not  force  men  to  abide  by  the  names 
given  by  their  godfathers,  when  they  come  themfelves  to 
make  profcflion  of  their  religion.  43  Ed,  3.  22.  h.  Co. 
Lit.  2-  1  Rol,  Ahr. /!f2-  I  Brsivnl.  I4.y.  Lit,  Rep.  1S2. 
So  if  a  man  make  a  leafe  by  a  contrary  name  to  that 
by  which  he  was  baptifed,  yet  the  leafe  is  good  ;  for  this 
does  not  take  efFeft  altogether  by  the  indenture,  but 
partly  by  thedemife;  as  if  John  by  the  name  of  Jane 
leafe  lands,  admitting  that  thefe  are  diftindl  names,  yet 
the  leafe  Is  good.      2  Roll.  Ahr.  42.   Hide  and  Challenor. 

If  a  rent  be  granted  to  J.  S.  or  /.  D.  the  grant  is 
void  for  inceriainty,  for  the  deed  is  in  the  disjunftive; 
and  tho'  the  deed  be  delivered  to  J.  S  yet  this  cannot 
make  the  grant  good  ;  for  the  deed  was  void  at  firft,  . 
and  cannot  be  made  good  by  the  delivery.  Peri.  feit. 
56. 

If  a  rent  or  any  thing  elfe  that  lies  in  grant,  be  granted 
to  the  tight  heirs  of  J.  S.  and  J.  S.  be  alive,  this  grant 
is  void  ;  for  there  is  no  perfon  capable  of  taking,  as  an- 
fwering  this  defcription.     Peri.  feSi.  52. 

For  more  learning  on  this  fuhjeli,  fee  2  Bac.  Abr.  and 
14  Vin.  Abr.  ///.  Grants. 

Form  of  a  grant  of  an  annuity  cut  of  lands. 

THIS  Indenture  made,  ^c.  between  A.  B.  of,  ^c,  of 
the  one  part,  and  C.  D.  of,  i^c.  of  the  other  part, 
witneffith.  That  the  faid  A.  B.  for  and  in  confideration  of 
the  fum  of,  iSc.  to  him  in  hand  paid  by  the  faid  C.  D.  the 
receipt  whereof  is  hereby  acknowledged,  he  the  faid  A.  B. 
hath  given,  granted  and  confirmed,  and  by  thefe  prefents 
doth  give,  grant  and  confirm  unto  the  faid  Q.  D.  and  his 
affigns,  one  annuity  of,  (jfc.  to  be  received,  taken,  had,  and 
to  be  ijfuing  out  of  all  that  mefj'uage  or  tenement  fituate,  (^c. 

thereunto 
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uiilh  all  and  fmgular  the  hereditaments  and  appurtenances 
thereunto  belonging  ^  and  (Very  part  and  parcel  thereof;  To  have 
and  to  hold  the  /aid  annuity  or  yearly  rent- charge  of,  tfc. 
above  mentioned,  and  every  part  and  panel  thereof,  unto  the 
faid  C.  D.  and  his  ajjign  ^  for  and  during  the  natural  life 
of  him  the  faid  CD  payable  and  to  be  paid  in  and  upon, 
i^c.  yearly  and  everv  year^  by  even  and  equal  portions.  And 
if  it  fhall  happen  iije  faid  annuity  or  yearly  rent -charge  of, 
tic.  or  any  part  thereof  flxill  be  behind  and  unpaid,  in 
part  or  in  all,  by  the  fpace  of  twenty  days  next  after  either 
of  the  faid  days  or  times  of  payment  thereof  whereon  the 
fame  Jhould  or  of  right  ought  to  be  paid,  as  aforefaid,  that 
then  and  fo  often,  and  at  any  time  thence  after,  it  Jhall  and 
may  be  lawful  ti  and  for  the  faid  C.  D.  and  his  affgns, 
into  the  faid  premiffes  above  menti:ined,  or  in  any  part  thereof, 
to  enter  and  dijlrain,  and  the  dijlrefs  and  dijlreffes  then  and 
there  found,  to  take,  lead,  drive,  carry  away  and  impound, 
and  the  fame  in  p:iind  to  detain  and  keep,  until  the  faid  an- 
nuity, and  the  arrean  f-reof  (if  any  be)  together  with  all 
cojis  and  chicges  thereabout,  fhall  he  fully  paid  and  fatisfied. 
And  the  faid  A.  B.  for  himfelf  his  heirs  and  affigns,  doth 
covenant  and  grant  to  and  with  the  faid  C.  D.  hn  executors, 
adminijiraton  and  afftgns,  that  he  the  faid  A.  B.  his  heirs 
and  affigns.  jtall  and  will  well  and  truly  pay,  or  caufe  to  be 
paid,  unto  the  Jaid  C.  D.  or  his  affigns,  the  faid  annuity 
tr  yearly  rent  charge  of,  i3c.  above  mentioned,  at  the  days 
and  times  and  in  manner  and  form  above  expreffed,  according 
to  the  true  intent  and  meaning  of  thefe  prefcnts.  And  alfo, 
that  the  faid  meffujge,  &c.  and  hereditaments  above  men- 
tioned to  be  charged  or  chargeable  with  the  faid  annuity 
hereby  granted,  fhall  from  time  to  time  be  and  continue  ever 
and  fufficient  for  the  payment  of  the  faid  annuity  or  rent- 
charge  of,  &c.  yearly,  during  the  life  of  C.  D.  In  wit- 
nefs,  ^c. 

(0^ant  of  tljC  l^tnjj,  Leafes  of  fmall  farms  may  be 
made  by  perfons  affigned  by  the  King,  Stat,  de  Scac.  5 1 
H.  3.  /I.  5.  fe£i.  5. 

His  prerogative  that  advowfons  do  not  pafs  with  a 
manor,  Prarog.  Reg.   17  Ed.  2.7?.  I.  c.  15. 

Certain  grants  of  annuities  made  void,  11  Ric.  2. 
(.  8. 

In  a  petition  for  a  grant  of  lands,  mention  fliall  be 
made  of  the  value,  i  H.  4.  c.  6.  and  of  what  the  peti- 
tioner has  received  before,  2  H.  4.  c.  2.  the  Queen  and 
Royal  Family  excepted,  6  H.  4.  c.  2. 

No  undue  grants  to  be  made,  4  H.  4.  c.  4. 

Annuities  granted  by  the  crown  to  be  paid  according 
to  their  priority,   7  H.  4.  c.  16. 

Confirmation  of  grants,  i  Ed.  4.  c.  I.  7  Ed.  4.  c.  4. 
7  Ed.  6.  r.  3.  4  £^  5  Ph.  is'  M.  c.  I.  18  Eliz.  c.  2. 
43  Eliz.  c.  I. 

Grantees  of  land?,  (Jc.  that  came  to  the  Crown  by 
attainder,  (hall  hold  them  in  the  fame  manner  as  if  there 
had  been  no  attainder,  7  Ed.  4.  c.  5. 

Where  the  King  hath  granted  during  pleafure,  a  fecond 
grant  not  mentioning  the  former  (hall  be  void,  6  H.  8. 
c.  15. 

Grants  of  King  Henry  8.  of  abbey  lands,  bfc.  con- 
firmed,  35  El.  c.  3. 

The  King's  grantee  (hall  not  forfeit  for  non-payment 
of  rent,  where  the  rent  has  been  anfwered  before  procefs 
ifTued,  21  Jac.  i.  c.  25. 

Grants  of  felons  goods  how  to  be  inrolled,  \IS  s^W. 
i3  M.  c.  22.  /  I. 

The  Crown  reftrained  from  granting  lands,  except  for 
31  years,  i^c.      I  Ann.  Jl.  I.  c.  7.  fe£t.  5. 

Forfeited  eftates  excepted,    i  Ann.  ff.  i.  c.  7.  fefl.  8. 

For  other  matters,    fee   i^tng,   BInqttifitiOn,   l^at'ClIt, 

^^aecoptiuc. 

(0([attt,  Sifjnifies  likewife  a  devil,  a  fpcftre,  an  appa- 
rition, fo  called  by  our  forefathers,  and  thus  defcribed  by 
our  countryman  Gervafe  of  Tilbury,  in  his  MS.  Tra£t, 
De  otiis  imperialibus,  lib.  3.  cap.  64.  EJi  in  Anglia  quoddam 
damonum  genus,  quod  fuo  idiomate  grant  nominaiur,  ad  in- 
Jiar  pulli  equini  annicuU,  tihiis  ereutum,  ocults  fciniillantibus. 
Iflud  damonum  genus  fapiffime  comparet  in  plateis  in  ipftus 
diet  fervore,  out  circa  folem  occiduumf  tS"  quotiens  apparet. 
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futttfum  in  urhe  ilia,  vel  vico,  portendit  incendium.  Cum 
ergo  fequente  die  vel  noSle  injlat  periculum,  in  plateis,  dif- 
curju  faiio,  canes  provocat  ad  latrandum,   ^  dum  fugam 

finmlat,  fequentes  canes  ad  infequendum  fpe  vana  confquendi 
invitat  ;  hujufmodi  illufio  convicaneis  de  ignis  cufiodm  can- 
telamfacit,  i^  fee  officiojum  damonum genus,  dum  afpicientss 
terret,  fuo  adventu  munire  ignorantes  folet.  Cowell,  edit. 
1727. 

(HJ'jaitt^,  for  Grandees,  or  great  men,  in  the  Pari.  Roll 
of  6  Ed.  3.  «.  5,  6.  Et  les  ditz.  countz,  barons,  (S  autre 
grantz  ;  which  word  is  miftranflated  by  fome  authors  to 
fignify  commons.     Cowell,  edit.  I'jll. 

©'^afiecgi,  To  be  compelled  to  fell  at  reafonable  prices, 

25  Hen.  8.  f.  I.    See  jfacmers.  Cattle. 

©larMjeartlj,  Grafmg,  or  turning  up  the  earth  with 
a  plough,  as  we  ftill  fay  the  (kin  h  grafed  or  (lightly  hurt, 
and  a  bullet  ^ra/sj  on  any  place,  when  it  gently  turns  up 
the  furface  of  what  it  (trikes  upon.  Hence  the  cuftomary 
fervice  for  the  inferior  tenants  to  bring  their  ploughs,  and 
to  do  one  day's  w  rk  for  their  lord,  was  within  the  pari(h 
oi  An  erf  den  in  the  county  o(  Oxford,  called  grafshearth, 
and  grafs-hurt.  See  Parochial  Antiquities,  pag.  496,  497. 
and  the  GlofTary  annexed  to  that  work.  Cowell,  edit. 
1727. 

ddjalja,  A  grove,  a  coppice,  a  thicket,  a  fmall  wood, 

Salva  nobis  ij  fucc.  nojiris  una  grava  continente  circiter 

duas  acras  bofci  jacente  juxta  bofcum  noflrum  in  Balfham, 
^c.  Cart.  Philippi  Epi'  Elien.  dat.  17  Oftobei  1435. 
Dedi  eis  unam  gravam,  quee  dicitur  Bi.-zhcombe,  (s'  U- 
centiam  circumclaudendi,  i^c.  Mon.  Angi.  2  par.  fol. 
262.  a.  Vnam  carucatam  terra  cum  pravis  is"  pajluris  ei- 
dem  pertinen'.  Ibid.  fol.  198.  a.  Sir  Edward  Coke,  I 
Infe.  fol.  4.  b.  fays  it  fignilies  a  litrle  wood  ;  and  Camden 
agrees  in  it  :  But  elfewhere  we  find  it  to  fignify  a  thick 
wood  of  high  trees,  a  grove.  Dugd.  Warwickfbire,  fol. 
502.  b.  See  ©jana;  fee  likewife  Kennel's  Gloffary. 
Cowell,  edit.  1 7 27.  '■' 

dUjaDaCC  and  (UjiaDatiO,  An  accufation  or  impeach- 
ment. Et  qui  permanet  fine  gravatione  &"  calumnia.  Leg. 
Ethelred.  cap.  ig.     See  CraUace. 

(115?al3ai;ta  for  (15?anarta.     Mon,   2  tom.  p.  260. 

Ego,  isfc.  concede  eccleftam  ifiam  liberam  ab  omni  confuetu- 
dine  gravariorum  ^  bernagiorum,  i^c. 

<15^al3f.  The  names  of  places  ending  in  grave,  come 
from  the  Sax.  graf,  i.  e.  a  wood,  grove  or  thicket,  den 
or  cave.     Cowell,  edit.    1727. 

(OjapnClS,  Grana  paradife,  alias  cardamomum.  Is  a  fpice, 
comprifed  among  merchandife  to  be  garbled  by  I  "^ac.  19. 

(0?al3efenll,  Not  within  flat.  4  Ann.  c.  1^.  feti.  4. 
concerning  watermen. 

<j]??aitct:.    See  dpjafieir. 

dJ^Cat  mett,  Are  fometimes  underftood  of  the  tem- 
poral lords  in  the  higher  houfe  of  parliament,  as  43  Ed, 
3.  cap.  2.  and  8  Rich.  2.  in  proaem.  And  fometimes  of 
the  members  of  the  houfe  of  commons,  as  2  R.  2.  /?.  2. 

<I5?eat  Ccffioiis  in  Males.    See  tjffilales. 
diJ^eat  ^eal  of  Cnjlaim,    See  &cal. 
CD^eatljisbjeatlj  or  Mreatl)#l)?earl),  Is  intended  for 

a  breaking  of  the  peace  by  Saxton,  \r  his  Defcription  of 
England,  and  Rajlal,  tit.  Expofeiion  of  PFords,  but  mif- 
taken  iot  grithbrech.     See  CD^itljb^Ctl), 

dU^eC,  (French  gre,  that  is,  good-liking)  Signifies  con- 
tentment or  fatisfadion,  as  in  2  R.  2.  cap.  15.  to  make 
gree  to  the  parties,  is  to  give  them  conrentment  or  fatif- 
faftion  for  an  offence  done  unto  them.  So  in  25  Ed.  3. 
cap.  19.  That  judgment  fhall  be  put  in  difpence,  till  gt^Q 
be  made  to  the  King  of  his  debt. 

C?ecndOtlj,  Of  the  King's  houfhold,  fo  termed  from 
the  greencloth  on  the  table,  is  a  court  of  Juftice  com- 
pofed  of  the  Lord  Steward,  Treafurer  of  the  Houfhold, 
Comptroller  and  other  ofEcers,  to  whom  is  committed  the 
government  and  overfight  of  the  King's  court,  and  the 
keeping  of  the  peace  within  the  verge,  tff.     See  Cottll? 

tiugtfljoufe. 

©^eeuljeiJJ,  Is  all  one  with  Vert.  Manwood'  Forejl- 
Law,  cap    6.   num.  5.     See  Wittt. 

dD^CnlanO.  Encouragement  given  to  the  Greenland 
trade,  25  Car.  %,  Cj.     4  i^  5  W.  'd  M.  c.  17.     7  £sf 

8  W.  3. 
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^f'-  3-  ^-  33-  10  y  II  jy.  3.  c.  25.  I  //,■;«.  7?.  I. 
c.  16.  loGt'*.  I.  c.  16.  12  Geo.  I.  f.  26.  yi^'?.  7. 
5  Gw.  2.  f.  28.  continued  by  if  Geo.  3.  r.  32. 

Exempt  from  the  new  fubfiJy,   10  IV.  3.  r.  25.  /  17. 

Harpooners,  tff.  free  from  being  imprefled,  I  Ann. 
Ji.  I.  c.  16.      13  G«.  2.  f.  28.  ylvf?.  5. 

Bounty  to  fhips  fitted  out  for  the  wliale  fifhery,  6  Geo. 
2.   c.  33.      28  Geo.  2.   c.  20. 

Additional  bounty  during  the  war,  13GW.  2.  r.  28. 
fc£f.  5. 

Greenland  failors  not  to  be  imprefled,  ;^?c/. 

A  fccond  bounty  of  20j-.  per  ton  given,  22  Geo.  2. 
c.  45.     28  Gi-«.  2.  f.  20. 

No  larger  bounty  tl'-an  400  tons,  28  Geo.  2.  c.  20. 
/ftS.  6. 

Every  (hip  employed  in  the  fifhery  to  have  one  appren- 
tice for  every  50  tons  burden,    28  Geo.  2.  c.  20.  fe£i.  5. 

Bounty  may  be  infured,   28  Geo.  1.  c.  20.  feSl.  12. 

For  ether  matters,  fee  Jfifi)  and   S2UjaiC|5. 

©JICCU  ftlVICr,  Argentum  wide.  By  cuftom  in  the 
minor  o{  It^riitle  in  Effex,every  tenant  having  his  fore-door 
opening  to  Greenbury,  pays  a  half-penny  yearly  to  the  lord 
of  the  manor,  by  the  name  oi green- filver.   Cowel.  ed.  1727. 

ClCCn  mar.  Is  a  word  ufed  in  43  Ed.  3.  g.  and  7 
H.  4.  3.  and  fignifies  the  eftreats  of  jines,  ifTues  and 
amerciaments  in  the  Exchequer,  under  the  feal  of  that 
court  made  in  green  wax,  to  be  levied  in  the  county, 
Cowell,  edit.    1727. 

The  names  of  perfons  paying  debts  exaSed  by  green 
wax  to  be  inrolled,   27  Ed.  \.Ji.  I.  c.  2. 

The  eftreats  (hall  be  ufed  to  the  party  charged,  and 
what  is  paid  ftiall  be  totted,  42  Ed.  3.  c.  9.  7  Hen.  4. 
c.  3.  Its  procefs  to  be  awarded  on  eftreats  of  fines,  ^c. 
22  iff  23  Car.  2.  c.  11.  fe£i.  10. 

C^CCtttoicIj  IjOfpttal.  a  duty  of  6  (f.  a  month  to  be 
paid  by  every  feaman,  y  &  S  fV.  3.  cap.  lo.  8  £3"  9  fF, 
3.  c.  23.      10  Ann',  c.  17. 

The  King  authorifed  to  grant  land  to  the  ufe  of  Green- 
wich Hofpital,   12  y  13  W.  3.  c.  13. 

All  feamen  difabled  in  fea  fervice,  &c.  capable  of  be- 
ing admitted,   2  iif  3  Ann.  c.  6.  feB.  19. 

The  crown  enabled  to  difpofe  of  certain  fums  to  the 
ufe  of  Greenwich  Hofpital,  \  Ann.  c.  12.  fe£l.  14.  1 
Geo.  2,  ft.  2.  t.  9.  [e^.  9.  6  Geo.  2.  c.  25,  feet.  10. 
27  Geo.  2.  c.  IQ.  feet.  7.  28  G«.  2,  c.  22.  y^r/.  14. 
29  Geo.  2.  c.  29.  y^f/.  8.     3  Geo.  2,  f.  26.  /.  9. 

Shares  of  prize-money  not  claimed,  given  to  the  Hof- 
pital, 6  Ann.  c.  \y  feet.  11.  10  Ann.  c.ij.  feet.  g. 
13  Geo.  2.  c.  4.  y^f^  II.  y  16. 

Seamen  wounded  in  defence  of  merchant  (hips  may  be 
admitted,    10  Ann.  e.  17.  feet.  20. 

For  inforcing  the  payment  of  6  (i.  /i^r  month,  2  G^ij. 
2.   f.  7.  and  <:.  36.  /  10.      20  Geo.  2.  c.  38.  feet.  17. 

Seamen  in  Jerfey,  Guernfey,  &c.  and  the  plantations 
to  pay,  2  G^fl.  c.  7. 

Rents  of  the  Derwentwater  eftate  applied  to  the  ufe  of 
the  Hofpital,  8  Geo.  2.  c.  29.  1 1  Geo.  2.  e.  30.  22 
Gff.  2.  c.  52. 

Provifions  for  fecuring  the  payment  of  the  6  d.  per 
month  from  privateers,    18  Geo.  2.  c.  31. 

Regulations  for  fecuiing  prize-money  belonging  to  the 
Hofpital,   20  Geo.  2.   c.  24. 

Penalties  on  penfioners  or  fervants  pawning  cloths  or 
imbezilling  (lOres,   20  Geo.  2.  c.  24.  feet.  16,    17. 

The  governors  enabled  to  purchafe  lands  for  complea- 
ting  the  building,   25  Geo.  2.  c.  42. 

The  governors  empowered  to  grant  out  penfions  to 
decrepit  feamen,   3  Geo.  3.  c.  16. 

(D^CUa,  The  fea-(hore  or  fand,  or  beach.  ^—TVw^ffz 

acras  in  greva  maris menfuratas  periica    20  pedum  ad 

falinas  fiuiendas.      Men.  Angl.   tom.  2.   p.  625. 

dD^rtCi  (Prapofitus,)  Is  a  word  of  power  and  autho- 
rity, fienifyina;  as  much  as  comes,  or  vice-comes.  Lamb. 
in  his  Espofitijn  of  Saxon  words,  verbo  Prafeftus,  makes 
it  all  one  wiih  reve.  The  &axon  word  is  gerefa,  of  which 
we  have  divers  words  compounded,  as  Jhyreve,  portreve, 
[^e.  which,  by  the  Saxons,  were  v/iitien  fcyr eg eref a,  port- 
gerefa.  See  Shireeve  and  Portgreve.  Hovedon,  Part. 
pojhr.  Annal.  f.  346.  faith,    Grcve  dicititr,  ideo  quod  jure 
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diheat  grith,  i.  pacem  ex  iUis  faeerc  qui  f.atria  inferunt 
•va,  i.  iiiiferiam  ve!  malum.  From  v.l.ence,  but  with 
lefs  power  and  dignity,  is  derived  the  v.ord  7rve,  bailiff 
or  under-olHcer  of  the  lord  of  the  manor. CcweU,  edit. 
1727. 

(II>;iCl)CS,  Iron  boots.     Id. 

<lD?ib?ii3g;C.  See  CrUtljll^Crljf  :  Phbet  rex  frisfaaurai 
hand  focam  gribridge  forejiel.  Domefday,  per  Gale, 
760. 

CD^tlS,  A  kind  of  fmall  fi(h,  mentioned  in  fiat.  22 
Ed.  4.  e.  4. 

<l]5?td;bjccl),    (Pads  franio  feu  violatio)  Is  a  breach  of 

the  peace,  In  caufis  Regiis  grithbrech  \oo  fol. tmen- 

dahit.  Leg.  H.  I.  cap.  36.  Charta  Willielmi  Coiiq.  Eccief. 
SanHi  Puuli  in  Hi/l.  ejufd.  fol.  90.  grithbreche,  i.e.  quod 
prior  tcnebit  placita  de  illis  qui  franguiit  pacem  Regis  vel 
libertatis  ipfius  pricris.     Ex  Reg.  Priorat.  de  Cokesford. 

dD'jttljftoiC,  (Scdes  pads,)  A  fanduary.  See  ^tSta^ 
ITlOUCll. 

(li?)OCei;S,  By  37  Ed.  3.  5.  were  merchants  that  en- 
grofied  all  mercliandife  vendible;  but  now  it  is  a  parti- 
cular and  well-known  trade,  incorporated  into  a  com- 
pany, which  is  one  of  the  twelve,  and  have  a  very  hand- 
fome  hail,  from  them  (tiled  Grocers- Hall.  Cowell,  edit. 
1727. 

(P^Orerp  toarCS.  Ralfins,  figs,  prunes  and  currans, 
in  what  (hips  to  be  imported,  and  in  what  cafes  to  be 
deemed  aliens  goods,    12  Car.  2.  c.  18.  fcif.  8,  9. 

No  grocery  to  be  imported  from  the  Netherlands  or 
Germany,   13  is"  14  Car.  2.  c.  II.  fe£i.  23. 

What  grocery  wares  imported  fiiall  pay  ten  pounds  for 
every  hundred  pounds  value,  2  //''.  y  AL  feff.  2.  c.  4. 
fea.  12,  13. 

Raifins  imported  to  pay  but  five  pounds,  and  currans 
fifty  (hillings  for  every  hundred  pounds  value,  4  b'  5 
W.i^M.  c.  5.  100. 

Currans  imported  in  Englifh  or  Venetian  (hipping,  how 
exempt  from  paying  of  the  fubfidy  granted  by  3  is"  4 
Ann.  c.  5.  fe£i.  \.  4  Ann.  c.  6.  feil.  3.  8  Ann.  c.  13. 
fea.  21. 

Every  hundred  weight  of  raifins  imported  pays  five 
(hillings,   8  Ann.   c.  7.  fe£t.  6. 

Importers  of  raifins  v/hat  time  to  have  for  payment  of 
duties,  and  what  allowance  for  prompt  payment,  8  Ann. 
c.  7.  fe£i.  12. 

Landing  raifins  without  entry,  or  unfliipping  with  a 
defign  to  land  them  before  payment  of  duties,  what  to 
forfeit,   8  Ann.  c.  "j.  f.  14,  17. 

Duiies  in  what  cafes  to  be  repaid  on  exportation,  8 
Ann.  c.  7.  fe£i.  15. 

And  how  to  be  levied,  8  Ann.  c.  7.  fe£}.  1-6. 
dPjlOUtta,  A  deep  hollow  pit ;  a  bog,  a  miry  place. — 
Ipfius  Haroldi  corpus  effodcre,  l^  in  grorinam  projicere  jufjit. 
Roger  Hoveden,  pag.  438.  So  grunna,  in  the  life  of 
Saint  Shidan,  bifhop  of  Fern  in  Ireland,  num.  10.  Erat 
autem  magna  gronna  inter  eos  41.  Silvarum,  per  cujus  cir- 
cuitum  via  erat. 

(ID)OOm  (Fallettus,  mentioned  in  33  H.  8.  cap.  10.) 
Is  the  name  of  a  fervant  in  fome  inferior  place.  Verjlegan 
in  his  Rejiitution  of  decayed  Intelligence,  faith.  That  he 
findeth  it  to  have  been  in  times  paft  a  name  for  youths, 
who  albeit  they  ferved,  yet  were  they  inferior  to  men-  . 
fervants,  and  were  fometimes  fent  on  foot  on  errands, 
ferving  in  fuch  manner  as  lackies  do  now.     Cozvell,  edit. 

(I5;iOOJll?))0^tCC,  An  officer  or  fuperintendant  over  the 
Royal  gaming-tables;  in  Latin,  wrhten  Aula  Regis  ja- 
nitor  primarius. 

(P^Oira,  A  groat.  Conceffa  eft  Regi  una  gro(ra,  qua 
continet  quatuor  dcnarios  de  quolibet  viro  ts"  muliere.  Henry 
Knygthon,  fub  an.  1378. 

(]5^0ffc,  In  grojfe,  abfolute,  independent ;  as  formerly 
a  villain  in  grojfe,  was  fuch  a  fervile  perfon,  as  was  not 
appendant  or  annexed  to  the  land  or  manor,  and  to  go 
along  with  the  tenure  as  an  appurtenance  of  it ;  but  was 
like  the  other  perfonal  goods  and  chattels  of  his  lord,  at 
his  lord's  free  pleafure  and  difpofal.  So  advowfon  «'« 
grojfe  diftinguiftied  from  advowfon  appendant. 
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d^iClTr  l)OtS,  Is  great  wood,  and  properly  fignifies  fuch 
wood  as  is,  either  by  the  Common  law  or  cuftom  of  the 
county,   timber.      2  Par.  In/I.  fol.  642. 

OlOflbmC,  Sgnifies  -a.  fine.,  and  is  corrupted  from  ger- 
fum.  For  Plow.  fol.  271.  faith  thus,  Et  le  dit  J.  K. 
grant  per  mefme  le  indenture  a  payer  en  la  fine  de  le  dit 
terrne  de  lO  ans  al  dit  W.  N.  deze  mille  de  tiles  ou  le  value 
de  eux  en  argent  en  nofine  de  groffome;  and  in  fol.  285.  it 
is  written  grejpime.  Abfque  aliquo  grefiame  vel  fine  pro 
pramiffis  folvendo.     See  ©CCfuma, 

CPjcfftiS,  A  thing  intire,  and  not  depending  on  an- 
other. Thus  Villanus  in  grojfo  was  a  fervant  which  did 
not  belong  to  the  land,  buc  immediately  to  the  perfon  of 
the  lord  :  For  an  advowfon  in  grcjfe  is  a  right  of  patronage 
not  annexed  to  the  fee  or  manor,  but  it  belongeth  to  the 
patron  himfelf,  diftind  from  the  manor. 

OiOfS  bJCigljt,  The  whole  weight  of  goods  or  mer- 
cbandife,  duft  and  drofs  mixed  with  them,  and  of  the 
cheft,  bag,  ifff.  out  of  which  tare  and  tret  are  allowed. 
'  Merchant's  DiSl. 

(j^jtOt,  (Fr.)  A  den,  cave,  or  hollow  place  in  the 
ground  ;  alfo  a  fliady,  woody  place,  with  fprings  of  water. 
L.  Fr.  Dx£f. 

©^OttnUagC,  Is  a  tribute  paid  for  the  ground  on  which 
a  fhip  ftands  m  a  port.     Cowell,  edit.  1727. 

©JOUimaal.     See  ^t\t 

©lOium,  By  43  Ed.  3.  cap.  10.  feems  to  be  an  en- 
gine to  Itretch  woollen  cloth  with  after  it  is  woven. 

©JO^JDtl)  !)aIf#)J£nnp,  A  rate  paid  in  fome  places  for 
tithe  of  every  fat  beaft,  ox,  or  other  unfruitful  cattle. 
Clayton's  Rep.  />.  92. 

CP^UriCii,  Derived  from  the  French  gruyer.  Signifies 
generally  the  principal  officers  of  the  foreft  ;  of  whom 
you  may  read  In  the  foreft  records.     Cowell,  edit.  1727. 

dDi^ttta,  Gruel,  broth,  pottage  :  In  the  accounts  of 
the  cathedral  church  of  Saint  Paul  in  London  about 
5  Ed.  2.  Summa  frumenti  ad  panem  185.  quarter,  fumma 
frumenti  ad  grutam  135.  quarter,  fumma  ordei  ad  grutam 
135.  quarter.  Ex  Libro  Statut.  Eccl.  Paulinse,  MS. 
fol.  73- 

CuaDagC  or  0tUDagC,  (Guadagtum  vel  guidagium,) 
Eft  quod  datur  alicui,  ut  tuto  conducatur  per  terram  alte- 
rius :  that  which  is  given  for  fafe  condudl  through  un- 
known ways,  or  a  ftrange  territory.  Sir  Edward  Coke 
calls  this  an  old  legal  word.     2  Injl.  f.  526. 

CJuattmm.    See  MalDum. 
d^uanungtum.    See  CClannagc. 

0ltarll,  (Fr.  garde,  Lat.  cujiodia,)  A  cuftody  or  care 
of  defence.  And  fometimes  it  is  ufed  for  thofe  who  at- 
tend upon  the  fafety  of  the  Prince,  called  the  lifeguard, 
i^c,  fometimes  fuch  as  have  the  education  and  guardian- 
(hip  of  infants ;  and  fometimes  for  a  writ  touching 
wardjhip,  as  droit  de  gard,  ejeiiione  de  gard.     F.  N.  B. 

'39- 

(©UitClItan,  (Fr.  gardein,  Lat.  cujlos,  guardianus,)  Sig- 
nifit^  generally  him  tha'  hath  the  charge  or  cuftody  of  any 
perfon  or  thing  j  but  moft  commonly  him  that  hath  the 
edjcation  or  proteftion  of  fuch  people,  as  are  not  of  fuf- 
ficient  difcretion  to  guide  themfelves  and  their  own  affairs, 
as  child  en  and  ideots ;  being  indeed  as  largely  extended 
as  tutor  and  curator,  among  the  Civilians ;  for  whereas 
tutor  is  he  that  hath  the  government  of  a  youth,  until  he 
come  to  fourteen  years  of  age  ;  and  curator  is  he  that 
hath  the  difpcfition  and  ordering  of  his  eftate  afterwards, 
until  he  attain  to  the  age  of  five  and  twenty  years,  or  he 
that  hath  the  charge  of  a  frantick  perfon  during  his  lu- 
nacy, we  ufe  only  guardian  for  both  thefe  :  And  for 
the  better  underftanding  of  the  law  in  this  point,  we  are 
to  obferve,  that  a  tutor  is  either  tejiamentarius,  or  a  pra- 
tore  datus  ex  lege  Atilia  ;  or  laftly,  legitimus.  So  we  have 
three  forts  of  guardians  in  England ;  one  ordained  by  the 
father  in  his  laft  will,  another  appointed  by  the  judge, 
the  tiiird  caft  upon  the  minor  by  the  law  and  cuftom  of 
the  land  :  Touching  the  firft,  a  man  having  goods  or 
chattels  may  appoint  Vi  guardian  to  the  body  or  perfon  of 
his  child,  by  his  laft  will  and  teftament,  until  he  come  to 
the  age  of  fourteen  years,  and  the  difpofing  and  orderin? 
Vol,  II.  N"  85. 
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his  eftate  fo  long  as  he  thinks  meet,  which  is  commonly 
to  one  and  twenty  years  of  age.  The  fame  he  may  do 
of  lands  not  holden  in  capite,  or  by  knights  fervice. 
Bjt  the  ancient  law  in  this  cafe  is  very  much  altered  by 
the  ftatute  of  13  Car.  2.  cap.  24.  which  ordains,  thar, 
"  Where  any  perfon  hath,  or  (hall  have  any  child  or 
children  under  the  age  of  twenty-one  years,  and  not  mar- 
ried at  the  time  of  his  death,  it  fliall  be  lawful  for  the 
father  of  fuch  child  or  children,  whether  born  at  the  time 
of  the  deceafe  of  the  father,  or  at  that  time  in  ventre  fa 
mere,  or  whether  fuch  father  be  within  the  age  of  twenty- 
one  years,  or  of  full  age,  by  deed  executed  in  his  life- 
time, or  by  his  laft  will  and  teftament,  in  writing,  in 
the  prefence  of  two  or  more  credible  witnefles,  to  difpofe 
of  the  cuftody  and  tuition  of  fuch  child  or  children,  for 
and  during  the  time  he  or  they  fball  remain  under  age,  or 
any  lefler  time,  to  any  perfon  or  perfons  in  pofleflion  or 
remainder,  other  than  popifij  recufants;  and  fuch  difpo- 
lition  (hail  be  good  againft  all  perfons  claiming  fuch 
child,  as  gardian  in  focage,  cr  otherwife,  bfc."  But  if 
the  father  order  no  guardian  to  his  child,  the  ordinary 
may  appoint  one  to  manage  his  goods  and  chattels,  till 
the  age  of  fourteen  years,  at  which  time  he  may  chufe 
him  znothet  guardian,  accordingly  as  by  the  Civil  law  he 
may  have  his  curator;  for  we  all  hold  one  rule  with  the 
Civilians  in  this  cafe,  and  that  is  Invito  curator  non  datur. 
And  for  his  lands  the  next  a-kin  on  that  fide,  by  which 
the  land  cometh  not,  (hall  be  guardian,  and  was  here- 
tofore called  guardian  in  focage.  See  more  of  tie  old 
law  in  this  cafe,  28  Ed.  \.  flat.  i.  And  Fortefcue,  De 
Laudibus  Legum  Ang.  cap.  44.  Staiindf.  Prarog.  cap.  i. 
Old  Nat.  Brev.  fol.  94.  and  Skene  de  verb,  fignif.  verbo 
Varda ;  from  whence  you  may  learn  great  affinity,  and 
yet  fome  difference  between  the  law  of  Scotland  and  ours 
in  ths  point.      Cowell,  edit.  1727. 

A  guardian  is  one  appointed  by  the  wifdom  and  policy 
of  the  law  to  take  care  of  a  perfon  and  his  affairs,  who 
by  reafon  of  his  imbecillity  and  want  of  underftanding  is 
incapable  of  adling  for  his  own  intereft;  and  it  feems  that 
by  our  law  his  ofHce  originally  was  to  inftruft  the  ward 
in  the  arts  cf  war,  as  alfo  thofe  of  huftsandry  and  tillage, 
that  when  he  came  of  age  he  might  be  the  better  able  to 
perform  thofe  fervices  to  his  lord,  whereby  he  held  his 
own  land.  2  Bac.  A'or.  672.  See  2  InJl.  12,  13,  564, 
565. 

And  therefore  BraElon,  lib.  2.  cap.  -^i.fol.  86.  treating 
hereof,  fays,  De  ilUs,  qui  juimres  funt  tsf  infra  a  tat  em. 
Iff  quos  oportet  effe  fub  tutcla  iff  cura  aliorum,  eo  quod  ipfos 
regere  non  norunt,  et  quorum  quidam  debent  efe  fub  ctflodia 
Domini  cum  terris  \$  tenement  is,  qua  funt  de  feodo  eorum, 
y  quidam  fub  cvjlodia  parentum  &  proximorum  confangui- 
neorum,  ut  pradia.  efl,  ^  quihus  dantur  cujiodes  aliquando 
de  jure  de  antiquo  feoff'amento,  fcf  aliquando  cur  at  ores  ab  ho- 
mine.  —  So  Fleta,  cap.  9.  fol.  4.  $Xuidam  fub  cu/iodia  pa- 
rentumlff  proximorum confanguineorum,  £3*  illis  dantur  cuflodes 
de  jure  gentium. 

r.  Of  the  fever  al  kinds  of  guardians,  namely,  by  the 
Common  law,  by  cufiom,  and  by  flatute. 

2.  IVho  may  and  are  intitled  to  be  guardians  ;  by  what 
authority  they  are  appointed,  and  of  rejl raining  and  punijhing 
abufes  by  them. 

3.  Of  the  time  and  manner  of  appointing  a  guardian  ; 
and  of  the  guardian's  interejl  in  the  body  and  lands  of  the 
ward,  and  his  remedy  for  the  fame. 

4.  IVhat  things  a  guardian  may  lawfully  do,  and  which 
/hall  bind  the  infant. 

5.  Of  the  infant's  remedy  againfl  his  guardian  for  abufes 
by  him ;  and  of  obliging  a  guardian  to  account,  and  what 
allowances  he  /hall  have. 

I.  Of  the  fever  al  kinds  of  guardians,  namely,  ly  the 
Common  law,  by  cujiom,  and  by  flatute. 

Guardians  by  the  Common  law.     There  are  four  kinds 
of  guardians    by  the  Common   law,    viz.    guardian  in 
chivalry,  focage,  nature  and  nurture.     Co.  Lit.  88.*. 
U  u  As 
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As  to  guardian  in  chivalry  it  is  to  beobferved,  that  by 
the  Common  law,  if  tenant  by  knight-Cetvice  had  died, 
his  heir  male  being  under  the  age  of  twenty  one  yejrs, 
the  lord  ftiould  have  tiie  laid  holden  of  him  ti:l  fuch  heir 
had  arrived  to  that  age,  becaufctiU  then  he  was  not  in- 
tended to  be  able  to  do  fuch  fervice  ;  and  fuch  lord  had 
likewife  the  cuftody  of  the  body  of  the  infant  to  breed 
him  up,  and  inure  him  to  martial  difcipline,  and  was 
therefore  called  guardijn  in  chivalry.  Lit.  jc6i.  103. 
Co.  Lit.-ji,,   75.      7.  Injl.  12,    13. 

So  if  an  heir  female  were  unmarried,  and  under  four- 
teen at  her  anceftor's  death,  the  lord  was  guardi.in  till  (he 
arrived  to  that  age  ;  alfo  by  iVcftm.  2.  cap.  22.  the  lord 
Ihould  have  had  the  land  till  (lie  were  fixteen  to  tender 
convenable  maniage  to  her;  and  if  the  lord  died  witiiin 
the  two  )eifs,  the  law  gave  the  fame  intereft  to  his  exe- 
cutors and  adminiftrators.     Co.  Lit.  76. 

Wardfliip  was  due  to  the  lord  in  refpeft  to  tenure, 
thercfoie  if  the  lord  had  releafed  his  feigniory  to  his  ward, 
or  the  feigniory  had  defcended  to  him,  he  (liould  have 
been  out  of  ward,  for  cejjante  canfa  cejfat  effeiius.  Co. 
Lit.  75.  b.     2  Rol.  Abr.  36. 

An  heir  who  had  been  in  ward  by  reafon  of  a  tenure 
in  capiie,  when  he  came  of  age  muft  have  fued  livery, 
i.  e.  to  have  the  lands  delivered  to  liim  by  the  King,  the 
expence  of  which  was  half  a  year's  profit  of  his  lands 
holden  ;  but  if  the  heir  had  been  of  age  at  his  anceltor's 
deatli,  he  (hould  have  paid  for  land  in  pofleflion  a  year's 
profit  for  the  King's  premier  feihn  and  livery,  and  for  re- 
verfions  expetSfant  on  freeholds  half  a  year's  profit,  and 
the  King  fliould  have  had  all  the  mean  profits  till  tender 
of  livery  were  made  ;  fo  if  tender  were  made,  and  not 
duly  purfued.     Co.  Lit.  78.  a. 

By  the  ftatute  of  Merton,  cap.  6.  if  the  lord  difpara- 
ged  his  male  ward  under  fourteen,  he  fhould  have  loft 
the  ward,  and  the  whole  profit  thereof  fhould  have  been 
converted  to  the  ward's  benefit ;  the  lord  was  faid  to  dif- 
parage  the  heir  by  marrying  him  to  the  daughter  of  a 
viUian,  burgefs,  one  attainted  of  felony,  to  a  baftard  or 
alien,  one  wanting  hand  or  foot,  deformed,  paralytick, 
confumptive,  ^c.     Co.  Lit.  80. 

On  the  death  of  guardian  by  knight-fervice,  the  exe- 
cutors (hould  have  had  the  wardfhip  of  the  heir,  for  they 
had  it  to  their  own  ufe,  and  might  have  granted  or  af- 
figned  it  over ;  and  therefore  were  not  at  all  accountable 
to  the  infant  when  he  came  of  age.     Co.  Lit.  90, 

But  tliis  fort  of  guardiai  ]Jiip  being  a  fort  of  dominion 
of  mafters  over  fervants  and  vaflals,  introduced  among 
tlie  Gothick  nations  to  breed  them  to  arms  ;  it  was  deem- 
ed a  great  burden,  and  therefore  is  now  fallen  by  the  12 
Car.  2.  cap.  24.  by  which  all  tenures  by  knight-fervice, 
and  focage  in  capite,  are  turned  into  common  focage, 
and  difcharged  of  homage,  livery,  premier  feifin,  ward- 
fhip, &c.  which  were  at  law  incident  to  fuch  tenures, 
and  aids  pur  file  marricr  £3"  pur  [aire  fit%  chivalier.  2 
Bac.  Abr.  b-j^. 

2.  By  the  Common  law,  if  tenant  in  focage  die,  his 
heir  being  under  fourteen,  v/het!.er  he  be  his  ifiue  or 
coufin,  male  or  female,  the  next  of  blood  to  the  heir  to 
whom  the  inheritance  can't  defcend,  (hall  be  guardian  of 
his  body  and  land  till  his  age  of  fourteen;  and  although 
the  nature  of  focage  tenure  be  in  fonie  meafuie  changed 
from  what  it  originally  was,  yet  it  is  (fill  called  focage 
tenure,  and  the  guardian  in  focage  is  flill  only  where 
lands  of  that  kind  (as  moft  of  the  lands  in  England  now 
are,)  defcend  to  the  heir  within  age  ;  and  tliough  the 
heir  after  fourteen  may  chufe  his  own  guardian,  who 
(hall  continue  till  he  is  twenty-one,  yet  as  well  the  guar- 
dian before  fourteen,  as  he,  whom  the  infant  (liall  think 
fit  to  chufe  after  fourteen,  are  both  of  the  fame  nature, 
and  have  the  fame  office  and  employment  affigned  to 
them  by  the  law,  without  any  intervention  or  diredlion 
of  the  infant  himfelf;  for  they  were  therefore  appointed, 
becaufe  the  infant,  in  regard  of  his  minority,  was  fup- 
pofed  incapable  of  managing  himfelf  and  his  eflate,  and 
confequently  derive  their  authority  not  from  the  infant, 
but  from  the  law;  and  that  is  the  reafon  they  tranfatS 
all  affairs  in  their  own  name,  and  not  in  the  name  of 
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the  infant,  as  they  would  be  obliged  to  do,  if  their  au- 
thority were  derived  from  him.     Co.  Lit.  87. 

I^cnce  the  law  has  invefted  them  not  with  a  bare  au- 
thority only,  but  alfo  with  an  intereft  till  the  guardian- 
(hip  ceafes  ;  and  to  prevent  their  abufe  of  this  authority 
and  intereff,  the  law  has  made  them  accountable  to  the 
infant,  either  when  he  comes  to  the  age  of  fourteen 
years,  or  at  any  time  after,  as  he  thinks  fit ;  and  there- 
fore are  not  to  have  any  thing  to  their  own  ufe,  as  the 
guardian  in  chivalry  had.     Co.  Lit.  go.  a. 

3.  Guardian  by  nature,  who  is  the  father  or  mother ; 
and  here  we  muft  obfcrve,  that  by  the  Common  lawr 
every  father  hath  right  of  guardianfhip  of  the  body  of 
his  fon  and  heir  until  he  attain  to  the  age  of  twenty-one 
years.  Co.  Lit.  84.  9  Ed.  4.  53.  27  Ajf.  pi.  73. 
33  H.  6.  55.     Rajl.  Ent.  rb-i,. 

Aud  therefore  when  tenures  in  knipht-fervice  were  in 
being,  the  guardian  in  chivalry  could  not  have  the  cuftody 
of  the  body  of  the  heir  as  long  as  his  father  was  living; 
but  all,  which  fuch  guardian  could  have,  was  the  cuf- 
tody of  the  lands  which  were  defcended  to  the  infant 
from  his  moiher  or  other  collateral  anceftor ;  and  there- 
fore the  father  had  an  aflion  of  trefpafs,  for  taking  away 
his  foil  and  heir,  qiiare  filium  &  karedem  rapuit,  though 
he  was  not  in  propriety  of  fpeech  counted  the  guardian. 
3  Co.  37.  Ratdiff's  cafe.  Co.  Lit.  75,  84.  Djer  189. 
Vaugh.  180. 

But  neither  the  mother,  nor  any  collateral  anceftor 
could  have  had  the  cuftody  of  their  heir  apparent  before 
the  lord,  for  though  they  may  have  an  a£lion  of  trefpafs 
quare  confanguineum  y  harcdem  rapuity  yet  they  can  have 
it  only  againft  a  ftranger  guardian  in  chivalry.  Lit.  fe£2. 
114.     Co.  Lit.  84. 

4.  Guardian  by  nurture,  who  hath  only  the  care  of 
the  perfon  and  education  of  the  infant,  and  hath  nothing 
to  do  with  his  lands  merely  in  virtue  of  his  office ;  for 
fuch  guardian  may  be,  though  the  infant  hath  no  lands 
at  all,  which  a  guardian  in  focage  cannot.     Co.  Lit.  88. 

Guardian  by  cujlom.  By  the  cuftom  of  the  city  of 
London.,  the  cuftody  and  guatdianfhip  of  orphans  under  age 
unmarried  belongs  to  the  city.     2  Bac.  Abr.  675. 

By  the  cuftom  of  Kent.,  where  any  tenant  died,  his 
heir  within  age,  the  lord  of  the  manor  might  and  did 
commit  the  guardianfhip  to  the  next  relation  within  the 
court  of  juftice,  in  whofe  jurifdidlion  the  land  was  ;  but 
the  lord  was  bound  on  all  occafions  to  call  him  to  an  ac- 
count ;  and  if  he  did  not  fee  that  the  accounts  were  fair, 
the  lord  himfelf  was  bound  to  anfwer  it.  This  pro- 
vince the  Chancellor  hath  taken  from  inferior  courts  on- 
ly in  Kent,  where  thefe  cuftoms  are  continued  ;  but  the 
cuftom  is  not  ufed  even  in  Kent  at  this  day,  becaufe  the 
lords  in  giving  tutors  do  it  at  their  own  peril  in  the  ac- 
count ;  and  therefore  every  man  thinks  it  dangerous  to 
intermeddle.     Lamb.  611. 

This  guardian  appointed  by  the  lord  is  to  have  the  fame   , 
allowance  and  no  other,   with  the  guardian   in  focage  at 
Common   law,  and  is   fubjetS,  as  has  been  faid,  to  the 
account  of  the  heir  for  his  receipts,  and  to  the  diftrelTes 
of  the  lord  for  the  fame  caufe.      Lamb.  624. 

If  copyhold  lands  defcend  to  an  infant  within  the  age 
of  fourteen  years,  the  next  of  kin,  to  whom  the  lands 
cannot  defcend,  (hall  be  guardian  both  of  the  infant's 
land  and  eftate,  if  by  the  cuftom  of  a  manor  it  does  not 
belong  to  another.  2  Rol.  Abr.  40.  2  Luttu.  1 188. 
S.  P.   faid  to  be  refolved. 

And  therefore,  if  a  copyhold  defcend  to  a  lunatict, 
or  an  infant  within  the  age  of  fourteen,  the  lord,  with- 
out a  fpecial  cuftom  for  that  purpofe,  hath  no  power  of 
appointing  a  guardian.  Hib.  215.  Hutt.  i6,  17.  2 
Lutzu.  1 1 88. 

Guardian  by  Jlaiute.  By  the  Common  law  no  perfon 
could  appoint  a  guardian,  becaufe  the  law  had  appointed 
one,  whether  the  father  was  tenant  by  knight-fervice  or 
in  forage.      3  Co.  37.      3  hjl.  62. 

The  firft  ftatute,  {\  Sid.  362.  j  that  gave  the  father  a 
power  of  appointing,  was  the  4^5  ^^.  ^  M.  cap.  8. 
which  provides  uniicr  fevere  pcnaltier,  fuch  as  fine  and 
imprifonment  for  years,  "  That  nobody  ftiall  take  away 

any 
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any  maid  or  woman  child  unmarried,  beins;  within  the 
age  of  fixteen  years,  out  of  or  from  the  pofleili  in,  cuf- 
tudy  or  governance,  and  againft  the  will  or  the  father  of 
fuch  maid  or  woman  child,  or  of  fuch  perf.in  or  perfons 
to  whom  the  father  of  fuch  maid  cr  v.'oman  child  by  his 
laft  will  and  teftimcnt,  or  by  any  other  adl  in  his  life- 
time, hath  or  (hail  appoint,  affign,  bequeath,  give  or 
grant  the  order,  keeping,  education  and  governance  of 
luch  maid  or  woman  child.      I  Sid.  362. 

In  the  conftfuiSion  of  this  flatute  it  hath  been  holden, 
that  if  two  perfons  a;e  appointed  guardians  by  authority 
of  this  ftatute,  and  one  of  them  dies,  the  guardianftiip 
will  not  furvive,  becaufe  the  ftatute  gives  an  authority  to 
a  fpecial  purpofe,  and  makes  the  raviiher  criminal  within 
the  words  of  it  ;  and  being  a  penal  law  ought  to  be  con- 
ftrued  ftiidly.     Poph.  204. 

Tiie  flat.  12  Car.  2.  cap.  24.  ena£ls,  "  That  where 
any  perfon  hath  or  ftiall  have  any  child  or  children  under 
the  age  of  twenty-one  years,  and  not  married  at  the  time 
of  his  death,  it  fhail  and  may  be  lawful  to  and  for  the 
fatner  of  fuch  child  or  children,  whether  born  at  the 
time  ot  the  deceafe  of  the  father,  or  at  that  time  in 
venire  fa  mere,  or  whether  fuch  father  be  within  the  age 
of  one  and  twenty  years,  or  of  full  age,  by  his  deed 
executed  in  his  liie  time,  or  by  his  laft  will  and  tefta- 
ment  in  writing,  in  the  prefence  of  two  or  more  cre- 
dible witnefles,  to  difpofe  of  the  cuftody  and  tuition  of 
fuch  child  or  children,  for  and  during  fuch  time  as  he  or 
they  fhall  refpedively  remain  under  the  age  of  twenty- 
one  years,  or  any  lefler  time,  to  any  perfon  or  perfons 
in  pofleflion  or  remainder,  oiher  than  Popifii  recufants; 
and  (uch  difpolition  of  the  cuftody  of  fuch  child  or  chil- 
dren made  fmce  the  24th  day  of  February  1645,  or  here- 
af.er  to  be  made,  fhall  be  good  and  efFedual  againft  all 
and  every  perfon  or  perfons  claiming  the  cuftody  or  tui- 
tion of  fuch  child  or  children  as  guardian  in  focage,  or 
otherwife  ;  and  fuch  perfon  or  perfons  to  whom  the  cuf- 
tody of  fuch  ci.ild  or  children  hath  been,  or  (hall  be  dif- 
pofed  or  devifed  as  aforefaid,  fhall  and  may  maintain  an 
adtion  of  raviftiment  of  ward  and  trefpafs  againft  any  per- 
fon or  perfons  which  fliall  wrongfully  take  away  or  de- 
tain fuch  child  or  children,  for  the  recovery  of  fuch  child 
or  children,  and  fliall  and  may  recover  damages  for  the 
fame  in  the  faid  adion,  for  the  ufe  and  benefit  of  fuch 
child  or  children. 

"  And  fuch  perfon  or  perfons  to  whom  the  cuftody  of 
fuch  child  or  children  hath  been,  or  fliall  be  fo  difpofed  or 
devifed,  (hall  and  may  take  into  his  or  their  cuftody,  to 
the  ufe  of  fuch  child  or  children,  the  profits  of  all  lands, 
tenements  and  hereditaments  of  fuch  child  or  children, 
a:id  alfo  the  cuftody,  tuition  and  management  of  the 
goods  and  chattels  and  perfonal  eftate  of  fuch  child  or 
children  till  their  refpedive  age  of  one  and  twenty  years, 
or  any  lefler  time,  according  to  fuch  difpofition  afore- 
faid, and  may  bring  fuch  action  or  actions  in  relation 
thereto,  as  by  law  a  guardian  in  common  focage  might 
do. 

In  the  conftru(ftion  of  this  ftatute  the  following  opi- 
Jiions  have  been  holden. 

1.  That  a  teftamentary  guardian,  or  one  formed  ac- 
cording to  this  ftatute,  comes  in  loco  parentis,  and  is  the 
fame  in  office  and  intereft  with  a  guardian  in  focage,  and 
di(Fers  only  as  to  the  motlus  habendi,  or  in  a  few  particu- 
lar circumftances ;  as  firif,  That  it  may  be  held  for  a 
longer  time,  viz.  till  the  heir  attains  the  age  of  twenty- 
one,  where  before  it  was  but  to  fourteen  :  fecondly.  It 
may  be  by  other  perfons.  held  ;  for  before,  it  was  the 
next  of  kindred  not  inheritable  could  have  it;  now  who 
the  father  names  (hall  have  it.      yaugh.  178. 

2.  That  though  neither  before  nor  fmce  this  ftatute  a 
perfon  under  age  may  devife  his  lands,  yet  a  perfon  un- 
der age  may,  within  this  a<ft,  difpofe  of  the  culiody  of  iiia 
child,  and  fuch  difpofition  draws  after  u  the  lands,  i^c. 
as  incident  to  the  cuftody.     Faugh.  178. 

3.  Tiiat  an  infant  hath  the  fame  remedy  againft  a  te- 
ftamentary guardian,  as  he  had  againft  a  guardian  in  fo- 
cage, tho'  the  ftatute  fpeaks  only  of  remedies  for  the 
gua  dian.     Vaugh.  179. 
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4.  If  the  father  being  of  age  devife  his  lands  Jo  J.  S. 
during  the  minority  of  his  fon  and  heir,  in  truft  for  his 
heir,  and  for  his  maintenance  and  education  until  he  be 
of  age,  thi-i  is  no  devifing  the  cuftody  within  this  ftatute, 
for  he  might  have  done  this  before  the  ftatute.  Faugh, 
184. 

5.  If  a  man  devife  the  cuftody  of  his  heir  apparent  to 
J.  S.  and  mentions  no  time,  either  during  his  minority, 
or  for  any  other  time,  this  is  a  good  devife  of  the  cuftody 
within  the  a£t,  if  the  heir  be  under  fourteen  at  the  death 
of  the  father,  becaufe  by  the  devife  the  modus  habendi 
cujlodiam  is  changed  only  as  to  the  perfon,  and  left  the 
fame  as  it  was  as  to  the  time,  but  if  above  fourteen  at 
the  father's  death,  then  the  devife  of  the  cuftody  is  merely 
void  for  the  incertainty  ;  for  the  ad  did  not  intend  every 
heir  (hould  be  in  cuftody  until  one  and  twenty,  non  ut 
tamdiu,  fed  ne  diutius;  therefore  he  fliall  be  in  this  cuftody 
but  fo  long  as  the  father  appoints,  and  if  he  appoint  no 
time  there  is  no  cuftody.     Vaugh.  184  5. 

6.  That  this  teftamentary  guardian  hath  the  cuftody 
not  only  of  the  land  defcended  or  left  by  the  father,  but 
of  all  lands  and  goods  any  way  acquired  or  purchafed  by 
the  infant,  which  the  guardian  in  focage  had  not. 
Vaugh.  185-6. 

7.  That  this  guardian  can't  aflign  or  transfer  the  guar- 
dian(hip  over  to  another,  neither  (hall  it  upon  his  death 
go  to  his  executors  or  adminiftrators ;  for  tho'  it  be  an 
intereft,  yet  it  is  an  intereft  joined  with  a  truft,  which 
the  teftator  might  think  thofe  perfons  incapable  of  exe- 
cuting, tho'  he  placed  that  truft  and  confiderce  in  the 
guardian  himfelf ;  but  it  feems,  that  if  two  or  more  are 
made  guardians,  and  one  of  them  die,  the  furvivor  or 
furvivors  (hall  ftiU  continue  guardians,  for  from  the  na- 
ture of  the  thing,  the  authority  muft  be  joint  and  feveral; 
alfo,  were  it  otherwife,  the  more  guardians  were  ap- 
pointed for  the  fecurity  of  the  infant,  the  lefs  fecure  he 
would  be,  becaufe  upon  the  death  of  aoi  one  of  them 
the  guardian(hip  would  be  at  an  end.     Vaugh.  181. 

8.  That  if  a  perfon,  appointed  guardian  purfuant  to 
this  ftatute,  die  or  refufe  to  take  upon  himfelf  the  guar- 
dianfhip,  the  Lord  Chancellor  may  appoint  a  proper  guar- 
dian.    Abr.  Eq.  260. 

g.  Alfo  if  a  perfon  appointed  guardian  purfuant  to 
this  ftatute,  becomes  a  lunatick,  or  is  otherwife  incapa- 
citated to  execute  the  truft  repofed  in  him  ;  or  if  he  abufes 
the  truft,  by  doing  any  thing  prejudicial  either  to  the 
perfon  of  the  infant,  or  his  eftate,  it  feems,  that  the  court 
of  Chancery,  may  either  totally  remove  him,  and  appoint 
another  guardian,  or  elfe  impofe  fuch  terms  on  him,  by 
obliging  him  to  give  fecurity,  i^c.  as  will  efFeflually  hin- 
der him  from  doing  any  thing  prejudicial  to  the  infant  ; 
but  in  what  particular  inftances  of  this  kind  a  court  of 
equity  will  interpofe,  does  not  feem  to  be  clearly  agreed. 
See  2  Chanc.  Ca.  237.  3  Chan.  Rep.  58.  2  Sid.  424. 
I  Vern.  442.     Abr.  Eq.  260,  261. 

10.  That  a  copyholder  is  not  within  the  ftatute  to  dif- 
pofe of  the  cuftody  of  his  infant  heir,  becaufe  of  the 
meannefs  of  his  eftate,  and  the  prejudice  that  would  ac- 
crue to  the  lord  of  the  manor;  and  therefore  the  lord, 
or  thofe  intitled  by  the  cuftom,  (hall  have  the  cuftody  of 
him.  "t^Lev.  495.  Clench  and  Cudmore,  and  Lutw.  n8i. 
Comp.  243.  S.  C. 

And  note,  that  both  by  the  4  Js"  5  Ph.  i3'  M.  and  by 
this  ftatute,  there  are  exprefs  favings  with  refpedl  to  the 
city  of  London  and  other  towns,  as  to  tiie  cuftody  of  or- 
phans.    I  Sid.  363. 

2.  Tf^JO  may  and  are  entitled  to  be  guardians ;  by  what 
authority  they  are  appointed,  and  of  rejlraining  and  punifhing 
abufes  by  them. 

Here  in  the  firft  place  we  muft  take  notice,  that  there 
can  be  no  guardian  in  focage  but  where  lands  of  that 
nature  defcend  to  the  heir.     Co.  Lit.  88.     2  Mod.  176, 

Therefore  if  a  man  die  feifed  of  a  rent-charge,  com- 
mon, or  fuch-like  inheritances,  which  lie  not  in  tenure, 
(and  difpofe  not  of  the  cuftody  of  his  child,)  the  heir  may 
chufe  his  guardian  ;  if  he  be  fo  young  that  he  can  make 

no 
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no  choice,  it  is  moft  fit  that  his  next  coufin,  to  whom  [  hith  by  an  eftabhfhed  jurifdidlion  the  protcclion  of  all 
the  inheritance  can't  defcend,  fhould  have  the  cuftody  of  j  peiTons  under  natural  difabilities.      2  iVIod.  177. 


htm,  and  whoever  takes  the  rent,  &c.  is  chargeable  in 
account ;  but  if  he  have  any  focage  land,  the  focage  guar- 
dian fhall  take  the  rent-charge,  tSc.  in  his-cuftody.  Co. 
Lit  87. 

So  the  wife's  heir  fliall  not  be  in  ward  during  the  life 
of  tenant  by  the  curtefy,  becaufe  by  his  continuance  of 
his  wite's  eftate,  the  dcfceilt  to  the  heir  is  interrupted. 
F.  N.  B.  143- 

By  our  law,  the  next  of  blood,  to  whom  the  inheri- 
tance can't  defcend,  is  intiiled  to  the  guardianship;  as  if 
.  the  land  defcended  from  the  father,  the  mother,  or  other 
next  coufin  of  the  mother's  fide,  (hall  be  guardian  in 
focage,  i3  fic  e  converfiy  where  lands  defcend  from  the 
mother ;  but  the  Civil  law  appoints  him  to  be  guardian 
that  is  to  inherit  next,  which  our  law  fays  is  committer c 
ivem  lupD.     Co.  Lit.  87. 

If  the  younger  brother  die  feifed  in  tail,  leaving  iffue 
under  fourteen,  the  elder,  not  the  middle  brother,  ftiall 
be  his  guardian  in  focage,  for  in  equal  degree  the  law 
prefers  him.     Co.  Lit.  88. 

But  if  tenant  in  tail  have  no  brother  or  filler,  and  die, 
leavina;  iflue  under  fourteen,  the  next  coufin  of  the  fa- 
ther's or  mother's  fide  that  firft  feizes  the  heir  fliall  have 
the  cuftody  of  him ;  for  the  relation  on  both  fides  is 
equal,  and  no  caufe  appears  wherefore  either  fhould  be 
preferred  ;  and  he  that  firft  takes  care  of  the  heir  {hews 
himfclf  to  be  moft  concerned  for  his  intereft.  Co.  Lit. 
88. 

But  if  donees  in  frank- marriage  die,  their  iflAie  being 
under  fourteen,  the  next  coufin  of  the  part  of  the  donee 
that  was  the  caufe  of  the  gift  (being  not  inheritable  to 
the  donor's  reverfion)  {hall  have  the  cuftody.  Co.  Lit. 
88. 

A.  feifed  of  fome  lands  as  heir  to  his  father,  and  of  others 
as  heir  to  his  mother,  dies,  leaving  iflTue  under  fourteen, 
the  next  coufin  of  either  fide,  that  firft  feizes  the  body 
of  the  heir,  fiiall  have  the  cuftody  of  him ;  and  the  next 
coufip  of  the  father's  part  (hall  er.ter  into  the  lands  of  the 
mother's  part,  i^  fic  e  converfo.     Co,  Lit.  88.  b. 

If  a  woman  hath  iflue  a  fon  by  a  former  hufband,  and 
(he  marries  a  fecond  hufband,  feifed  of  focage  lands,  by 
whom  fhe  has   iflue  another  fon,  and    the  hufband   and 


But  it  is  clear,  that  the  ecclefiaftical  court  hath  not 
any  jurifdi(3ion  with  regard  to  a  giuatdian  in  focaee,  or 
tcfiamentary  guardian ;  and  therefore  where  Sir  Henry 
IVood  having  dtvifed  the  guardianfhip  of  his  daughter,  by 
his  will  in  writing,  according  to  the  12  Car.  2.  to  the 
Lady  Chejhr  his  lifter  j  the  Dutchefs  of  Cleveland,  to 
whofc  fon  this  daughter,  being  about  eiL'ht  years  old,  was 
contracted,  pretending  that  Sir  Henry  JVood  by  word  re- 
voked this  difpofition  of  the  guardianfliip,  fued  in  the 
Prerogative  court  to  have  this  nuncupative  codicil  proved; 
and  the  court  granted  a  prohibition  ;  for  they  are  not  to 
prove  a  will  concerning  the  guardianfhip  of  a  child,  which 
is  a  thing  of  a  temporal  nature,  and  of  which  the  courts 
at  IVcJhmnJler  are  to  judge,  whether  it  be  purfuant  to 
the  ftatute  or  not.     i  Vent.  207,  Lady  Chejier'i  cafe. 

3.  Of  the  time  and  manner  of  appointing  a  guardian  ; 
and  of  the  guardian's  intereji  in  the  body  and  lamh  of  the 
ward.,  and  his  remedy  for  the  fame. 

The  authority  of  a  guardian  in  chivalry  did  not  deter- 
mine till  the  heir,  if  a  male,  came  to  the  age  of  twenty- 
one  years,  becaufe  it  was  prefumed,  that  till  tlnit  age  he 
was  not  capable  of  doing  knight-fervice,  and  attending 
his  lord  in  the  wars ;  the  guardianfliip  of  an  heir  female 
determined  at  her  age  of  fourteen  at  Common  law  ;  by 
IVeJim.  r.  the  lord  had  the  wardfhip  till  (he  attained  the 
age  of  fixteen,  to  tender  her  convenable  marriage  3  the 
authority  of  a  guardian  in  focage  ceafes  at  the  age  of 
fourteen,  at  which  age  the  infant  may  call  his  guardiaa 
to  an  account,  and  may  chufe  a  new  guardian.  Lit. 
fe£i.  103.      Co.  Lit.  75.      2  Inji.  135. 

If  a  guardian  in  focage  die,  the  guardianfliip  fhall  go 
to  the  next  of  kin  of  the  infant,  to  whom  the  inheri- 
tance can't  defcend,  and  fhall  not  go  to  the  executors  of 
the  guardian,  becaufe  they  can  take  nothing  but  what 
the  teftator  had  to  his  own  ufe ;  befides,  the  law  gives 
the  guardianfhip  to  fuch  perfons  as  are  prefumed  to  have 
moft  affeftion  for  the  infant ;  and  therefore  will  not  in- 
truft  executors  with  it,  who  may  happen  to  be  ftrangers. 
Plow.  293.  b.     2  InJ}.  260.     Co.  Lit.  89.  5.  P. 

If  a  feme  infant  who  is  in  ward  marries,  at  Common 


wife  die,  leaving  the  faid  fon  under  fourteen,  his  brother  |  law  the  guardianfhip  is  determined,  becaufe  the  hufband 
of  the  half  blood  fhall  be  guardian  in  focage,  as  next  of  |  is   immediately  on  the  marriage  become  her  guardian  j 


kin,  to  whom  the  inheritance  can't  defcend.     Cro.  Elm. 
825.      2  And.  J71.      Moor  635.      2  Jon.  17. 

If  A.  be  guardian  in  focage  of  B.  under  fourteen,  he 
(hall  be  guardian  in  focage  of  another  infant  whom  B. 
ought  to  be  guardian  of,  as  being  his  next  coufin  pur 
caufe  de  gard.,  and  an  account  lies  againft  him.  Co.  Lit. 
88.  h. 

An  infant,  ideot,  lunatick,  mn  compos,  one  blind  and 
dumb,  deaf  and  dumb,  or  leper  removed,  can't  be  guar- 
dian in  focage.     Co.  Lit.  88.  b. 

It  is  clearly  agreed.  That  the  King  as  pater  patria 
is  univerfal  guardian  of  all  infants,  ideots  and  lunaticks, 
who  can't  take  care  of  themfelves;  and  as  this  cafe  can't  • 
be  exercifed  otherwife  than  by  appointing  them  proper 
curators  or  committees  ;  it  feems  alfo  agreed,  that  the 
King  may,  as  he  has  done,  delegate  the  authority  to  his 
Chancellor ;  and  that  therefore  at  this  day,  the  court  of 
Chancery  is  the  only  proper  court,  wliich  hath  jurifdi£fion 
in  appointing  and  removing  guardians,  and  in  preventing 
them  and  others  from  abufing  their  perfons  or  eftates. 
2  InJ}.  14.  4  Co.  126.  Beverley  i  cafe,  and  in  Staundf. 
Pra.  37. 

And  as  the  court  of  Chancery  is  now  invefted  with 
this  authority,  hence  in  every  day's  practice  we  find  that 
court  determining,  as  to  the  right  of  guardianfhip,  who  is 
the  next  of  kin,  and  who  the  moft  proper  guardian  ;  as 
alfo  orders  are  made  by  that  court  on  petition  or  motion, 
for  the  provifion  of  infants  during  any  difpute  herein  ;  as 
likewife  guardians  removed  or  compelled  to  give  fccurity; 
they  and  others  punifhed  for  abufes  committed  on  infants, 
and  efFedlurJ  care  taken  to  prevent  any  abufes  intended 
them  in  their  perfons  or  eftates ;  all  fuch  wrongs  and 
injuries  being  reckoned  a  contempt  of  that  court,  that 
2 


and  it  would  be  inconfiftent  that  (he  (hould  at  the  fame 
time  be  under  the  power  of  another  guardian.  2  InJl. 
260. 

If  a  feme  guardian  in  focage  marries,  the  hufband  be- 
comes guardian  in  right  of  his  wife  ;  but  if  (he  dies-  the 
guardianfhip  ceafes  as  to  him,  and  (hall  go  to  the  next  of 
kin  to  the  infant.  Ploiv.  2g^.  a.  Co.  Lit.  89.  a.  S.  P. 
A  guardian  in  focage  fhall  not  forfeit  his  intereft  by 
outlawry  or  attainder  of  felony  or  treafon,  becaufe  he 
hath  nothing  to  his  own  ufe,  but  to  the  ufe  of  the  heir. 
Co.  Lit.  8S.  b.     Godb.  316. 

It  is  faid,  that  in  Chancery  a  guardian  can't  be  other- 
wife  appointed  than  by  bringing  the  infant  into  court,  or 
his  praying  a  commiflion  to  have  a  guardian  afligned  him. 
Abr.  Eq.  260.  Lloyd  and  Carew. 

Regularly  an  infant  is  to  fue  both  at  Common  law 
and  in  Chancery,  by  his  prochein  amy  or  guardian; 
but  he  muft  always  defend  bv  guardian,  who  is  to  be  ad- 
mitted by  the  court.     Fide,  Head  of  3!ufaUtS, 

The  refpeftive  courts  in  which  tbe  fuit  is  commenced, 
muft  afTigti  a  proper  guardian  to  the  infant ;  and  there- 
fore if  an  infant  is  fued,  the  plaintiff  muft  move  to  have 
a  proper  guardian  afTigned  him.  Stil.  369.  Bridg.  74. 
I  Rol.  Rep.  303. 

And  as  an  infant  can  bring  his  bill  but  by  prochein 
amy,  fo  he  muft  take  care  of  it ;  for  if  the  bill  is  dif- 
mifTed,  the  prochein  amy  muft  pay  the  cofts  thereof. 
Abr.  Eq.  72.    Andrews  and  Cradock. 

Where  a'  bill  is  brought  againft  an  infant  (if  in  town) 
he  muft  appear  in  court,  and  have  a  guardian  afligned 
him,  by  whom  he  may  defend  the  fuit  ;  if  in  the  coun- 
try, he  fues  out  a  commifTion  to  afTign  a  gtardian,  and 
put   in  his  anfwer ;  and  whether  he  pleads,  anfwers  or 
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demurs,  ftill  it  muft  be  done  by  his  guardian  ;  for  if  it 
is  the  plea,  anfwer  or  demurrer  of  the  infant,  without 
doing  of  it  by  the  guardian,   it  will  be  irregular. 

But  where  the  infant  negleds  to  appear,  or  to  have  a 
guardian  afligned,  it  is  a  motion  of  courfe  (he  being  in 
contempt  to  an  attachment)  to  pray  for  a  meflenger  to 
bring  him  into  court,  and  when  he  is  there  the  court  al- 
ways afligns  him  a  guardian  ;  but  it  is  doubted,  whether 
this  can  be  done  ag^inft  a  peer  of  the  realm  who  is  an  in- 
fant, and  whofe  perfon  is  facred.      2  Bac.  Ahr.  601      See 

As  the  law  hath  inverted  guardians  not  with  a  bare 
authority  only,  but  alfo  with  an  intereft  til!  the  guar- 
dianfhip  ceafes ;  fo  it  hath  provided  feveral  remedies  for 
guardians  againft  thofe  who  violate  that  intereft  ;  and 
therefore  at  Common  law  there  were  remedies  both  droi- 
tural and  pofTt-fTory,  to  recover  the  guardianfhip.  2  Injt, 
90,     9  Co.  72. 

As  at  Common  law  there  was  the  writ  De  cujiodia 
terra  £3"  haredis,  called  the  writ  of  right  ward,  wherein 
the  guardian  recovered  the  cuftody  of  body  and  lands ; 
but  if  the  ward  were  married,  then  the  guardian  was 
driven  to  his  aftion  of  trefpafs,  quare  fe  intrufit  maritagio 
nen  fatisfail' ;  but  this  was  remedied  by  the  ftatute  of 
Merton,  cap.  6,  which  provides,  that  in  the  writ  of 
right  ward,  the  plaintiff  fliall  recover  the  value  of  the 
marriage.     2  Inji.  90. 

Alfo  at  Common  law  an  adlion  of  trefpafs  lay  for  the 
guardian,  which  was  a  pofleflbry  a£tion  ;  and  in  this  at 
Common  law  he  could  only  recover  damages  for  his 
ward,  and  not  the  ward  itfelf ;  but  the  ftatute  of  TVeJi- 
minjler  2.  cap.  35.  gives  a  writ  of  ravifhment  of  ward,  in 
which  the  plaintiff"  recovered  the  body  of  the  heir,  and 
rot  damages  only.  2  InJi,  90,  430.  9  Co.  72.  Huf- 
fey's  cafe.      Hob.  94. 

If  upon  a  habeas  corpus  an  infant  be  brought  into 
court,  and  it  appears,  that  the  queftion  is  touching  the 
right  of  guardianfhip,  the  court  can't  deliver  the  infant 
to  the  guardian,  for  he  may  have  a  writ  of  raviftiment 
of  ward.     3  Keb.  446. 

4.  What  things  a  guardian  may  lawfully  do,  and  which 
/hall  hind  the  infant. 

From  the  authority  and  intereft,  which  the  policy  of 
the  law  has  inverted  guardians  with,  it  appears,  that  a 
guardian  may  do  feveral  afls  which  will  bind  the  infant, 
fuch  as  making  leafes  for  years,  which  he  may  do  in  his 
own  name,  and  fuch  lefTee  may  maintain  ejedlment 
thereupon.  Co.  Lit.  88,  89.  Lit.  Se£i.  123,  124. 
May  avow  in  his  own  name.     Faugh.  18. 

Therefore  if  a  guardian  in  focage  makes  leafe  for 
years  to  continue  beyond  the  time  of  his  guardianfhip, 
fuch  leafes  feem  not  to  be  abfolutely  void  by  the  infant's 
coming  of  age,  but  only  voidable  by  him,  if  he  thinks 
fit ;  for  they  were  not  derived  barely  out  of  the  intereft 
of  the  guardian,  or  to  be  meafured  thereby,  but  take 
effeft  alfo  by  virtue  of  his  authority,  which  for  the  time 
was  general  and  abfolute  ;  and  therefore  all  lawful  afts 
done  during  the  continuance  of  that  authority  are  good, 
and  may  fubfift  after  the  authority  itfelf,  by  which  they 
were  done,  is  determined  ;  and  confequently  the  infant 
when  he  comes  of  age,  may  by  acceptance  of  rent,  or 
other  a£t,  if  he  thinks  fit,  make  fuch  leafes  good  and  un- 
avoidable J  but  a  guardian  pur  nurture  can't  make  any 
leafes  for  years,  either  in  his  own  name,  or  in  the  name 
of  the  infant ;  for  he  hath  only  the  care  of  the  perfon 
and  education  of  the  infant,  and  hath  nothing  to  do  with 
his  lands.  Bro.  Tit.  Gard.  70.  tit.  Garden,  19.  2 
Rol.  Abr.  41.  Brifden  and  Hujfey.  Cro.  Jac.  55,  98. 
Shopland  and  Ridler. 

A.  lets  lands  to  B.  for  four  years,  and  died,  and  the 
land  being  holden  in  focage,  and  the  heir  under  four- 
teen, the  guardian  in  focage  by  indenture,  before  the  firft 
leafe  was  expired,  lets  the  fame  lands  in  his  own  name  to 
B.  for  eight  years ;  and  if  by  this  acceptance  of  a  new 
leafe  from  the  guardian  in  focage  the  firft  leafe  was  fur- 
rendered,  was  the  queftion  ;  and  'tis  faid  to  be  holden  by 
the  court,  that  it  Was  furrendered  ;  or  if  it  could  not  be 
properly  called  a  furrender,  for  want  of  a  reverfion  in 
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the  guardian  in  focage,  yet  they  held,  that  at  leaft  the 
firft  leafe  was  thereby  determined  by  admittance  of  the 
leiTor's  power  to  make  fuch  prefent  leafe,  which  if  the 
firft  ftiould  fland  in  the  way  he  could  not  do.  i  Leon, 
158,  322.  4  Leon.  7.  Owen  45,  56.  Willis  and 
Whitehead. 

If  a  woman  who  is  guardian  in  focage  to  her  fon  mar- 
ries again,  and  her  hufband  and  fhe  join  in  a  leafe  of  the 
infant's  lands,  this  leafe  upon  the  death  of  the  huft)and 
becomes  void  j  for  the  intereft  (he  had  in  the  lands  was 
m  right  of  the  infant,  and  therefore  (hall  not  bind  her, 
as  thofe  afts  (hall  in  which  (he  joins  with  her  huft)and 
in  parting  with  her  own  poffeffions.  Plow.  293.  Ofborne's 
cafe. 

A  guardian  in  focage  may  grant  copyhold  eftates  in 
his  own  name,  and  fuch  grants  (hall  bind  the  heir,  for  he 
is  dominus  pro  tempore,  and  (hall  take  the  profits  to  his 
own  ufe,  though  he  (hall  account  for  them  ;  and  he 
(hall  keep  courts  in  his  own  name.  Cro.  Jac.  55,  99. 
Poph.  127.      2  Rol.  Ahr.  42. 

Alfo  it  hath  been  refolved,  that  a  guardian  in  focage 
may  grant  copyholds  in  reverfion  according  to  the  cuf- 
tom  of  the  manor,  and  that  fuch  grant  (hall  be  good; 
though  they  come  into  pofleffion  during  the  non-age  of 
the  Infant.     Mich.  8^3.  in  C.  B.  Lade  and  Barker. 

A  guardian  or  prochein  amy  may  make  partition  in  be- 
half of  an  infant,  if  equal ;  for  the  guardian  is  appointed  by 
the  law  to  take  care  of  the  inheritance  of  the  infant ;  and 
this  feparation  and  divifion  of  his  part  from  what  be- 
longs to  another  is  fo  far  from  being  a  prejudice  to  the 
infant,  that  it  is  really  for  his  benefit  and  advantage. 
2  Rol.  Abr.  256. 

As  the  authority  and  intereft  of  a  guardian  extends  only 
to  fuch  things  as  may  be  for  the  benefit  and  advantage  of 
the  infant,  and  whereof  he  may  give  an  account  j  on 
this  foundation  it  is  held,  that  a  guardian  cannot  prefent 
to  any  benefice  in  right  of  the  heir,  becaufe  he  can 
make  no  advantage  thereof  (for  that  would  be  fimony)  ; 
and  confequently  has  nothing  therein  whereof  he  can 
give  an  account,  and  therefore  the  infant  himfelf  (hall 
prefent  thereto.     Co.  Lit.  17.  h.     89.  a.     29  Ed.  3.  5. 

But  yet  a  prefentment  made  by  the  guardian  in  the 
name  of  the  heir,  is  a  good  title  to  the  heir  in  quare  im- 
pedit.     42  Ed.  3.   130. 

In  ejedlment  the  cafe  was,  that  one  A.  devifed  land  to 
B.  his  fon  in  tail,  with  divers  remainders  over,  and 
makes  one  C.  overfeer  of  his  will,  and  willed  that  he 
(hould  have  the  education  of  his  fon  till  he  came  to 
twenty-one,  and  to  receive,  fet  and  let  for  the  faid  B. 
the  faid  lands  fo  given  him,  and  thereof  to  account 
to  the  faid  B.  being  allowed  his  charges,  i^c.  C.  makes 
a  leafe  for  feven  years  in  his  own  name,  with  re- 
fervation  of  rent  to  himfelf,  and  this  leafe  by  computa- 
tion was  to  continue  half  a  year  after  B.'s  a-taining  his 
full  age,  and  if  this  leafe  was  good  for  any  part  of  the 
term  was  the  queftion,  C.  being  dead,  and  B.  not  yet 
of  age  ;  and  it  was  argued  to  be  good  for  the  whole 
term,  or  at  leaft  during  the  minority  of  the  fon,  and  only 
void  for  fo  much  as  exceeded  the  full  age  of  the  fon,  and 
that  C.  had  an  intereft  in  the  land,  and  not  a  bare  au- 
thority only  ;  for  then  all  leafes  muft  have  been  made  in 
the  name  of  the  infant,  and  fo  he  might  avoid  them 
whenever  he  thought  fit,  which  the  teftator  never  inten- 
ded to  impower  him  to  do ;  but  Popham,  Clench  and 
Fenner  held,  that  as  this  devife  is,  C.  was  but  a  guar- 
dian for  nurture,  and  could  not  make  leafes  at  his  own 
will  and  pleafure,  for  then  he  might  make  them  for  a 
hundred  years  ;  but  here  he  can  only  make  leafes  at 
will,  for  there  is  no  other  time  certain  appointed,  and 
he  is  but  in  the  nature  of  a  bailiff,  and  accountable  j 
and  therefore  it  was  adjudged  that  the  leafe  was  void; 
from  which  cafe  it  appears,  that  if  tlie  authority  had 
been  fufKcient  to  enable  him  to  have  made  leafes  for  years, 
fuch  leafes  made  by  him  during  the  continuance  of  that 
authority  would  not  have  determined  therewith,  but 
(hould  have  fubfifted  during  the  whole  term  for  whicli 
they  were  made ;  and  the  infant  in  fuch  cafe  could  not 
when  he  came  of  age  have  avoided  them,  as  he  may 
leafes  made  by  his  guardian  in  focage,  if  he  thinks  fit,  be- 
X  X  caufe 
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caufc  the  leffee  would  have  been  in  by  the  will  and 
devife,  not  by  the  guardian  pur  nurture.  Cro.  Eiiz. 
6-8,  734.  Piggot  and  Garnifh. 

If  a  guardian  borrows  money  of  A.  to  pay  off  an  in- 
cumbrance on  the  infant's  eftate,  and  promifes  to  give  A.^ 
fecurity  for  his  mo;  ey,  but  dies  before  it  is  done,  tho' 
J.'s  money  is  applied  to  pay  off  he  incumbrance,  \et  the 
court  will  not  decree  him  fati^fadlion  out  of  the  infant's 
eftate  ;  but  if  the  fum  difburfed  exceeds  the  profits  of  the 
eftate,  for  fo  much  A.  (hall  have  an  account  as  for  money 
due  to  the  guardian,  and  it  Qiall  be  raifed  out  of  the  in- 
fant's eftate.      2  Verti.  480.    Hooper  and  Eyles. 

A  "uardian  to  an  infjnt,  having  a  confiderable  fum  of 
jnoney  in  his  bands  that  was  raifed  out  of  the  infant's 
eftate,  lays  out,  with  the  confeiu  of  the  grandmother, 
300  ■'A  in  a  purchafe  of  lands  which  lay  contiguous  to 
the  infant's  eftate,  and  takes  the  pcrchafe  in  the  name  of 
J.  S.  for  his  benefit,  it  when  he  came  of  age  he  (hould 
agree  thereto,  and  allow  that  money  on  a  count  ;  the 
infant  dying  in  his  minority,  it  was  held  by  my  Lord 
Chancellor,  C.  B.  Aiiins  and  J.  Lu'.wyche,  againfl:  the 
opinion  of  the  Mafter  of  the  Roil^  that  tho'  neither  the 
heir  nor  adminiftrator  of  the  infant  were  intitled  to  the 
lands,  yet  the  guardian  muft  account  for  the  3000/.  to 
the  adminiftrator  of  the  inbnt  ;  and  that  it  was  noi  in 
the  power  of  the  guardian,  without  the  direflion  of  this 
court,  to  turn  the  perfonal  inio  real  eftate,  by  which  it 
would  defcend  to  the  heir ;  and  that  the  ubjeiffion,  that 
an  infant  may  make  a  wiil  at  feventeen  ot  his  perfonal 
eftate,  but  not  of  his  real,  was  not  anfwered.  I  Vern. 
403,  435.  Earl  of  JVtnchelfea  v.  Norcliff. 
,  A  mother,  as  guaidian  to  her  infant  fon,  had  out  of  his 
perfonal  eftate  paid  off  a  mortgage  ;  the  infant  afterwards 
died,  and  the  eft-ite  defcended  to  a  remote  heir,  and  then 
the  mother  would  have  had  back  the  money;  but  the 
court  denied  her  any  relief.  2  Vern.  J 93.  Zouch  and 
Lloyd  cited. 

If  a  guardian  puts  in  an  anfwer  to  a  bill  in  Chancery 
for  an  infant,  on  oath,  fuch  anfwer  (ball  not  conclude 
'the  inlant,  nor  be  read  in  evidence  againft  him  ;  for  the 
effeiSl  of  an  infant's  anfwer  to  a  bill  in  Chancery  is  to 
no  other  purpofe  than  to  make  proper  parties,  fo  as  to 
have  an  opportunity  to  take  depofitions,  and  to  examine 
witneffes  to  prove  the  matter  in  queftinn.  Carth.  79. 
3  Mod.  259.      I  Show.  89.  S.  C.  Ecdejion  and  Petty. 

An  eftate  having  defcended  to  an  infant  fubje£t  to  in- 
cumbrances i  and  the  queftion  being,  whether  a  guardian 
might,  without  the  diieflion  of  a  court  of  equity,  apply 
the  profits  to  difcharge  the  incumbrances,  or  the  intereft 
of  them,  or  whether  they  ftiould  not  be  accounted  per- 
fonal eftiite,  and  fo  the  adminiftrator  of  the  infant  be 
intitled  to  them,  if  the  infant  died  in  his  minority  ;  it 
was  held  by  the  court,  that  a  guardian,  without  any 
direftion,  may  pay  the  intereft  of  any  real  incumbrance, 
and  the  principal  of  a  mortgage,  becaufe  that  is  a  dired 
and  immediate  charge  on  the  land,  but  not  any  other 
real  incumbrance.     Abr.  Eq.  261-2.  Palmer  and  Danhy. 

And  therefore  where  a  widow,  who  was  guardian  to 
her  fon,  received  the  rents  and  profits  of  his  eftate,  and 
paid  off  debts  by  fpecialty,  but  took  afTignments  of  the 
bonds,  the  fon  dying  in  his  minority,  ftie  brought  her 
bill  againft  the  defendant  the  heir,  for  a  difcovery  of 
affets  by  defcent  to  fatisfy  the  money  due  by  bond,  (he 
claiming  the  profits  as  adminiftratrix  to  her  fon  ;  and  it 
was  held  by  the  court,  that  the  guardian  was  not  com- 
pellable to  apply  the  profits  of  the  eftate  of  the  infant 
heir  to  pay  off  the  bond  debts,  2  Vern.  606.  Waters  and 
Ebral. 

5.  Of  the  infant'' s  remedy  againjl  hh  guardian  for  abufcs; 
and  of  obliging  a  guardian  to  account,  and  what  allowances 
ht  Jhall  have. 

At  Common  law,  both  a  prohibition  of  wafte,  and  an 
aftion  of  wafte,  lay  againft  a  guardian  In  chivalry  and  a 
guardian  in  focage,  for  a  voluntary,  but  not  for  permiffivc 
.ivafte,  or  wafte  done  by  a  ftranger.      2  Inji.  305. 

If  a  guardian  fuffereth  a  ftranger  to  cut  down  timber 
trees,  or  to  profl:ratc  any  of  the  houfes,  and  doth  not, 
4 


G     U     A 

according  to  his  duty  and  office  as  guardian,  endeavour 
to  keep  and  preferve  the  inheritance  of  the  ward  in  his 
cuftody  and  keeping,  and  doth  not  prohibit  and  withftar.d 
the  wrong-doer  ;  this  {hall  be  taken  in  law  for  his  con- 
fent,  according  to  the  rule,  ^i  non  prohibet  quod  pro- 
hibere  potc/i  ajfcntire  videtur ;  and  if  fuch  wafte  and  de- 
ftruiSlion  be  done  without  the  knowledge  of  the  guardian, 
or  with  fuch  force  that  he  couid  not  wiihftand,  then 
ought  the  guardian  to  caufe  an  affife  to  be  brought 
againft  fuch  wrong-doers,  by  the  heir,  wiierein  he  fhall 
recover  the  freehold  and  damages  for  fuch  wrong  and  dif- 
herifon.     2  InJl.  305. 

And  if  the  heir  brings  his  aflion  of  wafte  within  age, 
the  judgment,  according  to  the  ftatute  of  Gkuccjler,  cap.  5. 
(hail  not  only  be  to  recover  locum  vq/latum,  but  the  guar- 
dian (hall  lofe  the  whole  wardfhip,  and  yield  to  the  heir 
fingle  damages,  if  the  wardfliip  be  not  fufficient  to  fatisfy 
the  damages.     2  ////?.  305. 

If  the  guardian  doth  wafte,  and  after  afligneth  over  his 
intereft,  an  adlion  of  wafte  lieth  againft  the  grantor  in 
the  tenet.     4  InJ}.  305. 

Alfu  if  the  wafte  be  committed  io  near  the  time  of  the 
infant's  coming  of  age,  that  he  could  not  conveniently 
bring  his  afiion  of  wafte  during  his  minority;  yet  after 
t.  e  determination  of  tl  e  guardian's  intereft,  he  may  bring 
his  aflmn  of  wafte,  and  in  fuch  cafe,  as  he  cannot  recover 
the  watdfliip  which  is  ended,  he  fhall  by  the  ftatute  of 
Gloucejler  recover  treble  damages.      2  /«/?.  306. 

Ry  JVeJhn.  2.  cop.  5.  If  leffee  for  years,  or  guardian 
alien  in  fee,  the  remedy  of  recovering  the  freehold  fhall 
be  by  afllfe  of  novel  dijjeifin,  and  both  the  fe:  ffor  and 
fe.iffr-e  ftiall  be  edeerned  diffeifors,  and  the  furvivor  of 
tlem  fliall  be  liable  to  this  remedy.  So,  if  either  happens 
to  die,  he  that  furvives  may  be  conftrued  a  diffeifor,  and 
as  fuch  hable  to  this  adtion.      2  Iii/i.  413. 

Not  only  guardians  in  chivalry,  but  in  focage  and  by 
nurture,  come  within  this  law  of  Wejlm.  2.  So  alfo 
their  alienations  not  only  in  fee,  but  in  tail,  or  for  life, 
are  within  the  a£t. 

If  a  guardian  accepts  of  a  feoffment  from  his  ward, 
the  ward  may  bring  an  affife  againft  him  as  a  diffeifor; 
for  the  guardian  adls  contrary  to  his  duty,  when  he  affents 
to  any  alienation  made  by  his  infant ;  for  it  is  his  duty 
to  prote<n  the  inheritance  of  his  ward,  and  to  deliver  it 
up  to  him  at  full  age,  and  not  to  bring  it  into  his  owti 
family.     Bro.  Dijfeifin  95. 

If  a  guardian,  after  the  full  age  of  the  heir,  continues 
in  poffeffion,  he  is  an  abator,  and  an  affife  of  mortd'ancejior 
lies  againft  him  by  the  heir;  but  he  cannot  be  deemed  a 
diffeifor,  becaufe  he  does  not  adlually  ouft  the  heir  of  his 
freehold,  which  is  required  in  a  difleifin,  but  holds  him 
out  by  an  intermediate  entry  between  him  and  his  anccftor, 
which  makes  the  diftin<flion  between  an  abatement  and 
diffeifin.     Co.  Lit.  ^j.b.  2yi.a.     2 /'t//.  134. 

If  an  infant  appears  by  guardian,  and  fuffers  a  recovery, 
this  Ihall  bind  him ;  and  one  of  the  reafons  hereof  is,  that 
if  the  recovery  be  to  the  prejudice  of  the  infant,  he  has 
his  remedy  for  it  againft  his  guardian,  and  may  reimburfc 
himfelf  out  of  his  pocket,  to  whom  the  law  had  com- 
mitted the  care  of  him.  I  Rol.  Air.  731,  But  for  this 
fee  tit.  ipinC  and  IxCCOlJCr}). 

By  the  Common  law,  guardians  in  fccage  are  account- 
able to  the  infant,  either  when  he  coines  to  the  age  of 
fourteen  years,  or  at  any  time  after,  as  he  thinks  fit. 
Co.  Lit.  87. 

But  the  guardian,  on  his  account,  (hall  have  allowance 
of  all  reafonabie  expences ;  and  if  he  is  robbed  of  the 
rents  and  profits  of  the  land  without  his  default  or  neg- 
ligence, he  (hall  be  difcharged  thereof  upon  his  account; 
for  he  is  in  the  nature  of  a  bailiff  or  fervant  to  the  in- 
fant, and  undertakes  no  otherwife  than  for  his  diligence 
and  fidelity.     Co.  Lit.  89,  a. 

If  a  man  enters  as  guardian  into  the  lands  of  an  infant, 
who  has  no  title  to  be  guardian,  'tis  at  the  ele(Slion  of  the 
infant  to  make  him  a  diffeifor  on  account  of  his  wrongful 
entry  upon,  and  adual  oufter  of  fuch  infant,  or  elfc  dif- 
femble  the  wrong,  and  call  him  to  an  account  as  guar- 
dian.    I  Roll,  Abr.  661.     Cro.  Car.  221. 

If 
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If  a  guardian  takes  a  bond  for  the  arrears  of  rertf,  he 
thereby  makes  it  his  own  debt,  and  (hall  be  charged  with 
it.      2  Chan.  Rep.  97.   ff^u//  and  Buckley. 

If  a  guardian  to  an  infant,  whofe  lands  are  incumbred 
to  the  value  of  600/.  buys  it  off  with  100/.  of  the  in- 
fiant's  monev,  he  fliall  not  charge  the  infant  with  the 
600/.      2  Chan.  243.  i 

If  a  man  during  a  perfon's  infancy  receives  the  profits 
of  an  infant's  eftate,  and  continues  to  do  fo  for  feveral 
years  after  the  infant  comes  of  age,  before  any  entry  is 
made  on  him ;  yet  he  (hall  account  for  the  profits 
'  throughout,  and  not  during  the  infancy  only.  Abr.  Eq. 
280.  y'allop  and  Halworthy. 

A  receiver  to  the  guardian  of  an  infant,  who  has  had 
his  acccunt  allowed  him  by  the  guardian,  (hall  not  be 
obliged  to  account  over  again  to  the  infant  when  he 
comes  of  age.     Preced.  Chan.  535. 

For  more  'learning  on  this  fuhje£i,  fee  1 4  Vin.  Abr.  Ut. 
Guardian  and  Ward 

dtarDiaii,  or  diJariicpnc  Dc  rcCcmari?,  Warden  of 

the  Jiti'inaries.      S  it.   lb  Car.    i.  c.   IS- 

(i^UarDian,  or  dDarJlCpUC  Del  erglifC,  Churchwardens, 
M/ho  are  officers  cnofen  111  every  parifh,  to  have  the  care 
and  cuftody  of  the  church  j.oods  ;  and  they  may  have  an 
aiflion  for  the  goods  of  the  church,  and  divers  other  things 
they  do  for  the  benefit  of  the  church.  And  by  43  Eliz. 
cap.  2.  They  are  to  join  with  the  overfeeis  for  making 
of  rates,  and  other  provifnns  for  the  poor  of  the  parifh. 

0Uarm'att  of  tlje  n'uClttC  pOltS,  (Gardianus  quinque 
portuum,)  Is  a  pnncipai  magiltrate  that  hath  the  jurif- 
diftion  of  tliofe  havens  in  the  Eift  part  of  England,  which 
are  commonly  called  T'/ie  cinque  ports,  that  is,  the  Five 
ports  or  havens;  who  theie  hath  all  that  jurifdiftion  that 
the  Lord  High  Admiral  of  England  hath  in  places  not 
exempt.  And  the  reafon  why  one  magif^rate  was  af- 
fisned  to  fo  (ew  havens  wa<;,  becaufe  they,  in  refpeft  of 
their  fituation,  anciently  required  a  more  vigilant  care 
than  other  havens,  being  nearer,  and  more  obvious  to 
enemies,  by  the  narrownefs  of  the  fea  in  thofe  parts. 
Camden  in  his  Brit.  pag.  238.  faith,  that  the  Romans, 
after  they  had  fettled  themfelves  and  their  empire  here  in 
England,  appointed  a  niagiftrate  or  governor  over  thofe 
Eaftern  parrs,  whom  they  called  Comitem  litlorts  Saxonici 
per  Britanniam,  having  another  that  did  bear  the  fame 
title  on  the  oppofite  part  of  the  fea,  whofe  office  was  to 
fortify  and  furnifh  the  fea  coafts  with  munition  againft 
the  incurfioris  and  robberies  of  the  Barbarians ;  and  far- 
ther fignifieth  his  opinion,  that  our  Warden  of  the  Cinque 
ports  was  firft  ere<3ed  among  us,  in  imitation  of  that 
J?ama«  polity.      Cowell,ed.  1-J2-J.     See  CtntlltC  pOJtS. 

<15iiart)tan  of  tljc  peace,  Cujos  pads.    See  Confciv 
Satoi  of  tljc  pcare. 
©uartiiau  of  tlje  fptritualtttcs,  (Cujfss  fpiritualium 

vel  fpiritualitatis,)  Is  he  to  whom  the  fpiritual  jurifdiftion 
of  any  diocefe  is  committed,  during  the  vacancy  of  the 
fee.  25  Hen.  8.  21.  And  the  guardian  of  ihe  fpiriiu- 
alities  may  either  be  guardian  in  law,  or  jure  magijiratus, 
as  the  archbifhop  is  of  any  diocefe  within  his  province; 
or  guardian  by  delegation,  as  he  whom  the  archbifliop  or 
vicar-general  doth  for  the  time  depute.  i-^Eliz.  cap.  12. 
And  the  guardian  of  the  fpiritualities  hath  all  manner  of 
ecclefiaftical  jurifdi(fi:ion  of  the  courts,  power  of  granting 
licences  .-^nd  difpenfations,  probate  of  wills,  i^c.  during 
the  vacancy,  and  of  admitting  and  inftituting  clerks  pre- 
fented;  but  (iich  guardians  cannot  as  fuch  confecrate  or 
ordain,  or  prefent  to  any  benefice.  IVood's  Inji.  25,  27. 
See  llSiffjO}). 

(EJticcnrcp,  3ccfc|»,  Slucniep,  auD  ^atk.    Provi- 

fions  relating  to  the  exportation  of  wool  from  Southampton 
to  thofe  iflands,  12  Car.  2.  c.  32.  fe£l,  12,  13,  14. 
iW.l^  M.  fejf.  I.  c.  32.  fe£i.  14. 

Spirits  brought  from  thence  charged  with  the  excife, 
7.  IF.  &  M.  feff.   2.    cap.  9.  fea.  12.     4  Ann.   cap.   6. 

fta.  34. 

Goods  of  their  own  growth  may  be  imported  duty  free, 
3  Geo.  I.  c.  4.  f.  5. 

Salt  imported  from  thence  to  pay  as  foreign,  5  Geo.  i. 
c.  18.  fea.  II. 
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Their  ve/Tels  how  made  liable  to  the  payment  of  fixs 
pence  a  month  to  Greenwich  hofpital,   2  Geo.  2.  c.  7. 

dDitCff,  fSax.  gcjl,  Fr.  gijl,  a  ftage  of  reft  in  a  jour- 
ney,) A  lodger  or  (Granger  in  an  inn,  fcrV.  A  guefi  who 
hath  a  piece  of  plate  fct  before  hin^.  in  an  inn,  may  be 
guilty  of  felony  in  fraudulently  taking  away  the  fame, 
I  Hawk.  P.C.  90.  And  a  gueft  having  taken  off  the 
(heets  from  the  bed,  with  intent  to  {^eal  them,  carried 
them  into  another  room,  and  was  apprehended  before  he 
could  get  away ;  this  was  adjudged  larceny.  Ibid  92. 
Adion  lies  againft  an  innkeeper,  refufing  a  gueft  lodging, 
&"<:.     See  3;un. 

dPui'tiaiJC,  (Guidagium,)  Is  an  old  legal  word,  fi^ni- 
fying  that  which  is  given  for  fafe  condi:£l  through  a 
ftrange  land,  or  unknown  country.  Ejl  guidirgiur/i  quod 
datur  alicul,  ut  tuto  conducatur  per  terrain  alterius.  Con- 
fuetud.  Burgund.  p.  119.      2  Inft.  526. 

(Ii?tttDCt:0,  Are  thofe  who  lead  fifli  to  the  net.  i  Jac. 
I.  c.  23. 

dDuilD,  A  fraternity  or  company,  and  comes  from 
the  Saxon  word  gildan,  which  is  to  pay ;  becaufe  every 
one  v/as  gildare,  i.e.  to  pay  fomething  towards  the  charge 
and  fupport  of  the  company.  And  from  thence  come 
Guild-halls,  that  is,  the  halls  of  the  fociety  or  fraternity, 
where  they  meet  and  make  orders  and  laws  among  them- 
felves. The  original  was  thus,  viz.  It  was  a  law  among 
the  Saxons,  that  every  freeman  of  fourteen  \  ears  old  (hould 
find  fureties  to  keep  the  peace,  or  be  committed  ;  where- 
upon certain  neighbours  entered  into  an  aflbciation,  and 
became  bound  for  each  other,  to  produce  him  who  com- 
mitted an  offence,  or  to  make  fatisfadlion  to  the  injured 
party  ;  which  ti.at  they  might  the  better  do,  they  raifed 
a  fum  of  money  among  themfelves,  which  they  put  into 
a  common  (lock  ;  and  when  one  of  their  pledges  had 
committed  an  offence,  and  was  fled,  then  they  made  fa- 
tisfa6lion  out  of  this  (lock,  by  the  payment  of  morffey 
according  to  the  quality  of  the  ofi^cnce.  And  becaufe  this 
afTociation  confided  of  ten  families,  it  was  called  a  Decen- 
nary :  And  from  hence  came  our  fraternities.  But  as  to 
the  dired  time,  when  thefe  guilds  had  their  orinin  in 
England,  there  is  nothing  of  certainty  to  be  found,  fince 
they  were  in  ufe  long  before  any  formal  licences  were 
granted  to  them  for  fuch  meetings,  Edward  the  Third, 
in  the  14th  year  of  his  reign,  granted  licence  to  the  men 
of  Coventry  to  ereil  a  Merchants  guild,  and  a  fraternity 
of  brethren  and  fifters,  with  a  mafter  or  warden,  and 
that  they  might  make  chantries,  b.ftow  alms,  do  other 
works  of  piety,  and  conftitute  ordinances  touching  the 
fame,  i^c.  So  Henry  the  Fourth,  in  the  fourth  year  of 
his  reign,  granted  licence  to  found  a  gild  of  the  Holy 
Crofs  at  Stratford  upon  Avon.  See  Andquities  cf  TFarwick- 
Jhire,  fol.  119  cff  522.  Guild,  gild  oi  geld  (according  to 
Camden)  fignifies  alfo  a  tribute  or  tax,  and  the  ftatutes  of 
27  Ed.  3.  Jat.  2.  cap.  13.  and  11  Hen.  7.  c.  9.  ufed 
gildable  in  the  fame  fenfe  with  taxable.  Guild  (according 
to  Crompton  in  his  Jurifdiaion,  fol.  191.)  fignifies  an 
amercement,  as  foot-geld;  and  fol.  igy.  he  interprets  it 
to  be  a  preflation  within  the  foteft  in  thefe  words.  To  be 
quit  of  all  manner  of  guilds  is  to  be  discharged  of  all  manner 
of  prcjlations,  to  be  made  for  gathering  fheafs  of  corn,  lamb 
and  wool,  to  the  ufe  of  forejiers.  The  woid  is  alfo  men- 
tioned in  the  (latute  15  Hen.  6.  cap.  6.  and  15  Car.  2. 
cap.  7. 

By  ftat.  I  Ed.  6.  c.  14.  fea.  9,  10,  11.  Guilds  and 
fraternities  are  given  to  the  King. 

dD'uiiUljaloa  SEcutoiuco^um.    See  dUiljj, 

(I!?lUlDs^ljall,  The  chief  hall  of  the  city  of  London. 
Gildarum  nomine  continentur  nonfolum  minores  fraternitatcs 
£3"  fodalitia,  fed  ipfa  etiam  civitatum  communitates,  fays 
the  learned  Spelman.     See  C'tttlD, 

dPlltlD^reittlS,  Are  rents  payable  to  the  crown  by  any 
guild  or  fraternity,  or  fuch  rents  as  formerly  belonged  to 
religious  ^azV^r,  and  came  to  the  crown  at  the  general  dif- 
folution,  ordered  for  fale  by  the  flat.  22  Car.  2.  c.  6. 

CDmnea  tompanp,  Traders  therein  not  liable  to 
bankruptcy,   13  b"  14  Car,  2.  c.  24.  fea.  3. 
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<I5utnCa#;pCppCr,  otherwife  called  Indian  pepper.  Is 
mentioned  among  drugs  and  fpices  to  be  garbled,  by  I 
Jac.  c.  19. 

©UincaiS  «mB  Ijalf  guinCa.S,    may    be   imported,    8 

m  3.  c.  I. 

(HJuIe  of  ^llgUtt,  (Gula  Augup.  mji.  2.  cap.  30.  27 
Ed.  3.  ffl/).  unico.  F.  N.  B.  fol.  62.  alias  goule  de  Au- 
guft.  And  Plowden,  fol.  316.  cafe  oi mines.)  Is  the  day 
of  ?,t.  Peter  ad  Vincula,  which  was  wont  to  be,  and  is 
ftill  celebrated  upon  the  firft  of  AuguJ}^  and  probably 
called  the^w/f  of  Augujl,  from  gula,  a  throat.  The  rea- 
fon  we  have  in  Duraiid's  Rationale  Divinorum,  lib.  7. 
tap.  De  faBo  San£ii  Petri  ad  P'incula,  where  he  faith, 
that  one  ^urinus,  a  Tribune,  having  a  daughter  that  had 
a  difeafe  in  her  throat,  went  to  Alexander,  then  pope  of 
Rome,  the  fixth  from  St.  Peter,  and  defired  of  him  to 
bonow  or  fee  the  chains  that  St.  Peter  was  chained  with 
under  Nero  ;  which  requeft  obtained,  his  faid  daughter 
kiffmg  the  faid  chain  Was  cured  of  her  defeafe,  and  i^/- 
rinus  with  his  family  baptized.  June  diclus  Alexander 
papa,  faith  Diirand,  hoc  fejium  in  calcndis  Augufti  cele- 
brandum  injiituit,  is"  in  honorcm  beati  Petri  ecclefiam  in 
tirbe  fabricavit,  ubi  ipfa  vinculo  repofuit,  isf  Ad  vincula 
nominavit,  iff  calendis  Augufli  dedicavit.  In  qua  fejiivitate 
populus  ille  ipfa  vincula  hodie  ofculatur.  So  that  this  day 
which  before  was  only  called  the  calends  of  Auguji,  was 
upon  this  occafion  termed  indifferently  either  from  the  in- 
ftrument  that  wrought  the  miracle,  St.  Peter's  day  ad 
vincula  ;  or  from  that  part  of  the  maid  whereon  the  mi- 
racle was  wrought,  the  Gule  of  Atiguft.  See  Hofpinian  de 
Origine  Feftorum,  fol.  85.  Averogium  ajfivale  fieri  debet 
inter  Hock-day  &  Gulam  Augufti  :  Rentale  Manerii  Re- 
galis  de  Wye.     Cowell,  edit.   1727. 

dPtllOUttt,  Taxation,  or  pecuniary  impofition. 
Abbas  isf  conventus  funt  quieti  de  efchapiis  latronum,  bobus, 
de  dijfeifina,    guldis,  theoloniis,  &c.     Cartular.  Glafton. 
MS.   fol.  87.  a.     Cowell,  edit.   1727. 

C^UIttUtt,  Is  an  amends  for  trefpafs,  according  to 
Saxton,  in  his  Defcription  of  England,  cap.  1 1.  But  we 
may  fuppofe  it  miftaken  for  gylitvit,  becaufe  no  fuch  word 
is  found  either  in  Spelman's  Glojfary,  the  Saxon  DiSIionary, 
or  ancient  records.     Cowell,  edit.   1727. 

C'ttnt,  Is  a  clammy  or  tough  liquor  ifTuing  out  of 
trees,  and  hardened  by  the  fun.  There  are'  divers  forts 
of  it  brought  from  beyond  fea,  that  are  drugs  to  be  gar- 
bled, as  appeareth  by  the  ftatute  i  Jac.  c.  ig. 

CttmfUSi,  (DJumpIjUE;,  The  hook  upon  which  the 
hinge  turns.     Cowell,  edit.    1 7  27. 

(^ttn.  Stat.  33  Hen.  8.  cap.  6.  fe^f.  I.  enads.  That 
none  (hall  flioot  in,  or  ufe  to  keep  in  his  houfe  a  hand- 
gun, crofs-bow,  hagbut  or  demihake,  unlefs  his  lands 
are  of  the  value  of  100/.  a  year,  in  pain  to  forfeit  10/. 
for  every  fuch  offence. 

Seif.  2,  (sfc.  Howbeit,  the  followers  of  lords  fpiri- 
tual  or  temporal,  knights,  efquires,  gentlemen,  and  the 
inhabitants  of  cities,  boroughs  or  market  towns,  may 
keep  in  their  houfes,  and  ufe  to  fhoot  (but  at  a  dead 
mark  only)  ,with  any  hand-gun  of  the  length  of  one 
yard,  or  hagbut,  or  demihake  of  three  quarters  of  a  yard  ; 
fo  may  the  owner  of  a  (hip,  for  the  defence  of  his  (hip, 
and  alfo  he  that  dwells  two  furlongs  diiiant  from  a  town, 
or  within  five  miles  from  the  fea-coafl:.  And  this  lafl 
may  (hoot  at  any  wild  beaft  or  fowl,  fave  only  deer,  he- 
ron, (hovelard,  partridge,  wild  fwan  or  wild  elke. 

Seif.  5.  None  may  licenfe  his  fervant  to  fhoot,  ex- 
cept his  game-keeper,  on  pain  of  10/. 

Se^.  12,  13.  Gunfmiths  or  merchants  may  keep 
guns  by  them,  obferving  the  lengths  abovefaid. 

Se^.  14.  Proclamation  to  iffue  before  an  offender  can 
be  punifhed. 

Se£}.  15.  Owner  of  the  gun  to  forfeit,  and  not  the 
matter  of  the  houfe. 

Se£f.  16.  It  (hall  be  lawful  for  any  perfon  to  convey 
the  perfon  offending  againft  this  adf  before  the  next  juf- 
tice  of  peace  ;  who,  upon  due  examination  and  proof, 
fliall  have  power  to  commit  him  to  prifon,  there  to  re- 
main 'till  he  has  fatisfied  the  penalty,  which  in  this  cafe 
fliall  be  divided  between  the  King  and  the  party  that  fo 
takes  the  offender. 
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SeS?.  19.  Juftices  of  peace  in  their  feflions,  and  ftew- 
ards  of  leets,  have  power  to  hear  and  determine  tbefe 
offences. 

Seif.  20.  Penalty  of  20  r.  apiece  on  juries  conceaIin» 
offenders. 

Seel.  22.  Forfeitures  arifmg  by  this  aft  Ciall  be  fued 
for  within  one  year  by  the  King,  and  within  fix  months 
by  a  common  perfon,  otherwife  they  (hall  be  loft. 

Seff.  24.  Saving  for  fervants  carrying  guns  by  their 
mafters  orders. 

S.  was  convifled  of  (hooting  in  a  gun  contrary  to 
this  ftatute,  and  committed  to  gaol ;  and  upon  hai.  corp. 
exceptions  were  taken  to  the  return,  ift,  That  the 
caption  is  taken  before  f.  S.  and  7".  A'',  ad  pacem  confer- 
vandam,  without  faying,  (juftices)  and  fo  \>y  what  ap- 
pears they  may  be  conftables.  2dly,  Tliat  it  appears  to 
be  a  convidtion  by  oath,  where  the  ftatute  fays  (proof  and 
examination)  which  muft  be  intended  by  jury.  3dly, 
That  it  does  not  appear,  that  it  was  before  the  next  juf- 
tices, as  it  ought  to  be.  4thly,  Nor  that  the  ftatute  had 
been  proclaimed  in  the  fame  county,  whereas  there  is  an 
exprefs  provifion  in  the  ftatute,  that  none  (hall  be  pu- 
nifhed  before  it  is  proclaimed,  which  Twifden  J.  faid, 
ought  to  appear  in  the  return,  (though  the  ftatute  per- 
haps was  proclaimed  one  hundred  years  fince).  i  Sid. 
419.  No  judgment.  Trin.  21  Car.  2.  B,  R.  The  King 
v.  Saunders.  1  Sound.  263.  S.  C.  fays,  that  it  was 
qualhed  for  the  exception,  that  the  convidlion  was  faid 
to  be  coram  T.  B.  iS  G.  B.  ar.  duobus  jitjiic.  domini  re- 
gis ad  pacem  in  com.  presdiSfo  confervand.  But  that  the 
word  [affign.)  was  omitted.  For  it  ought  to  have 
been  confervand.  afjignatis.  And  fo  it  does  not  appear, 
whether  the  faid  juftices  were  afligned  to  keep  the  peace  or 
not.  The  reporter  adds  a  nota,  that  the  conviftion  was 
before  two  juftices  of  peace,  but  the  ftatute  gives  au- 
thority to  one  juftice  alone,  being  the  next  juftice  of  the  j 
county  where  the  offence  is  committed,  to  commit  the 
offender  for  the  forfeiture,  but  that  here  it  does  not  ap- 
pear whether  either  of  the  faid  two  juftices  was  the  next 
juftice  or  not,  which  was  another  exception  intended  to 
be  moved ;  but  the  conviftion  being  qualhed  for  the  ex- 
ception aforefaid,  this  exception  was  not  moved,  and 
that  he  was  of  counfel  with  the  defendant.  Vent.  33. 
Anon\  But  S.  C,  reports,  that  as  to  the  words  (upon 
due  examination  and  proof  before  a  juftice  of  peace),  it 
was  refolved,  that  that  was  not  intended  by  a  jury,  but 
by  witneffes,  and  that  no  writ  of  error  lies  upon  fuch 
convi<Slion  :  And  that  an  exception  was  taken,  becaufe  it 
was  coram  J.  S.  juftice  of  the  peace,  without  adding 
nee  non  ad  diverfas  felonias,  tranfgreffiones,  i^c.  audiend. 
affignat.  and  that  tlie  court  agreed  it  ought  fo  to  be  in 
returns  upon  certtoraries  to  remove  indiftments  taken  at 
feflions,  but  otherwife  of  conviftions  of  this  nature  j  for  | 
it  is  known  to  the  court,  that  the  ftatute  gives  them  au-  I 
thority  in  this  cafe.     Vent.  33.   Trin.  21  Car.  2.  Anon'. 

A  perfon  being  brought  before  the  next  juftice  of 
peace  in  the  county  where,  $5?c.  for  (hooting  with  hail- 
(hot  in  a  hand-gun,  who,  upon  examination  finding  it  | 
true,  made  a  record  thereof,  and  committed  the  party  to 
prifon,  'till  he  (hould  pay  10/.  vi%.  5/.  to  the  informer, 
and  5  /.  to  the  King.  This  record  being  certified  upon 
a  habeas  corpus,  it  was  held  by  the  whole  court,  that  if 
the  juftice  of  peace  does  not  obferve  the  form  prefcribed 
by  the  ftatute,  it  is  void,  £5f  coram  non  judice,  and  needs 
no  writ  of  error  ;  but  if  he  adls  according  *to  the  ftatute, 
then  neither  B.  R.  nor  juftices  of  peace,  can  redrefs  it, 
or  fet  the  party  at  large.  Jo.  170.  Hilt.  3  Car.  B.  R. 
Cole's  cafe. 

The  judgment  on  an  indiftment  upon  this  ftatute  waE, 
that  the  defendant  folvet  diiio  domino  regi,  isfc.  decern  li- 
brarum,  l^c.  where  the  words  (hould  have  been  fohat 
inftead  oi  folvet,  and  Ubras  inftead  of  librarum,  and  for 
thofe  and  other  reafons  the  judgment  was  reverfed. 
Raym.  378.   Trin.  32  Car.  2.   E.  R.   The  King  v.  Alfop. 

The  convidtion  was  for  having  a  gun  in  his  houfe,  and 

this  being  excepted  to,  becaufe  the  (tatute  is  ufe  to  keep  in 

his  or  her  houfe,  and  perhaps  it  migiit  be  Hent  him,  and 

the  words  of  the  ftatute  ought  to  be  parfued  ;  fo  the  con- 
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Vii^fon  W.-15  quafhed.  i  Show.  48.  Tun.  I  W.  ^  M 
The  King  v.  Lnveltin. 

The  convid.'on  was  mn  hahusjfet  loc/.  fer  annum, 
anJ  did  not  fay  when  ;  and  this  was  excepted  to,  becaufe 
it  may  be  that  he  had  100/.  a  year  at  ti.e  time  when  he 
kept  a  gun,  but  not  when  he  Vi'as  conviifted  ;  to  which 
it  was  aiifwcred,  that  tiiofe  words  were  as  much  as  to 
fay,  nunquam  habult,  and  the  conclufion  being  contra  for- 
wam  flatuti,  mu(l  explain  fuch  words  which  Icem  to  be 
doubtful.  Bui  per  cur' ;  T/iis  being  a  conviftion  before  a 
juftice  cf  peace,  the  time  when  the  offence  was  commit- 
ted ftould  be  certainly  alledged,  viz.  that  the  defendant 
pradicT  die  iS  anno  had  not  100/.  per  annum,  and  for 
that  reafon  it  was  qi^afhed.  3  Mod.  280,  Pafch.  2  /F. 
is"  M.   The  King  v.   SeUot. 

So  where  the  indictment  was  non  habem  terras,  tff. 
exception  was  taken,  that  it  referred  to  the  time  of  the 
indiflment,  and  not  to  thefhooting;  the  judgment  for 
that  and  other  reafons  was  reverfed.  Raym.  378.  Trin. 
32  Car.  2.  B.  R.  The  King  v,  Alfip.  Fid.  4  Mod.  51. 
in  cafe  of  The  King  v.   Alfip. 

T.  S.  being  conftituted  fpecial  bailiff  to  ferve  an  exe- 
cution in  debt  on  a  judgment,  and  fearing  a  refcous, 
carried  with  him  a  dagg  ;  whereupon  the  defendant,  be- 
ing a  juftice  of  peace,  made  one  of  his  fetvants  to  go 
and  fearch  hirn,  and  finding  him  armed  brought  him  be- 
fore his  mafter,  being  the  next  juftice  of  peace,  who  by 
colour  thereof  committed  him  to  gaol,  'til!  he  paid  10  /. 
But  on  a  habeas  corpus  it  was  held  no  offence  for  a  (heriff 
or  his  minifters  in  execution  of  their  office  to  carry  fuch 
a  hand-gun,  and  that  it  was  lawful,  and  that  a  dagg  was 
a  hand-gun  within  this  ftatute.  Cm.  Eliz.  821.  Garde- 
ner's cafe.  5  Rep.  71.  i.  Trin.  34  EUz.  St.  John's  cafe, 
alias  Gardener  v.  St.  John,  S.  C. 

Tiie  defendant  not  having  100/.  a  year,  did  (hoot  in 
a  gun  in  February,  and  in  March  following  was  carried 
before  a  juftice  of  peace,  and  by  him  convidled  of  this 
offence.  It  was  moved  to  quafti  this  convi6lion,  be- 
caufe it  was  before  a  fingle  juftice,  who  had  not  power 
by  the  ftatute  to  proceed  in  a  fummary  way,  unlefs  the 
party  is  brought  before  him  injianter,  upon  view  of  the 
offence  committed,  which  was  not  dot:e  in  this  cafe,  and 
therefo.e  was  ordered  to  (hew  caufe  why  it  (hould  not  be 
qua(hed.  4  Mod.  147,  148.  Trin.  4  JV.  &  M.  The 
King  v.  Bullock.  I  Show.  367.  Trin.  \W.i3  M.  S.  P. 
The  King  V.    Litten. 

An  indi(51ment  will  lie  on  this  ftatute  before  the  fef- 
fions,  though  this  hath  been  formerly  doubted  ;  becaufe 
thouoh  the  iuftices  have  power  by  the  general  words  of 
their  commiflion  to  punifh  offences  againft  the  peace,  yet 
Oiootir.g  is  not  fuch  an  offence,  for  'tis  only  a  defed  of 
the  qualification  of  the  perfon  who  flioots  in  a  gun. 
Dalton's  Jujlice,  cap.  47.  page  143. 

CUJipOtoDCl'.  By  flat,  id  Car.  i.  c.  2X.  All  perfons 
may  make  and  fell  gunpowder,  and  bring  into  the  king- 
dom falt-petre,  brimftone  or  any  other  materials  for  the 
making  of  it. 

By  ftst.  I  Jac.  2.  c.  8.  feif.  3.  it  is  enafted,  That  if 
any  perfon  (hall  obtain  a  grant  for  the  fole  making  or  im- 
porting of  gunpowder,  he  (hall  incur  a  pramunire. 

By  ftat.  4  Geo.  2.  c.  29.  A  bounty  is  granted  on  ex- 
porting Britijh  gunpowder,  but  to  be  abated  if  duties  on 
falt-petfe  ceafe. 

Stat.  5  Geo.  I.  cap.  26.  feet.  4.  No  perfon  (hall  carry 
in  the  ftreets  of  London  or  Wejiminjler,  or  the  fuburbs 
thereof,  more  than  twenty  hundred  weight  of  gunpowder 
at  one  time  ;  and  all  gunpowder  carried  in  the  faid  ftreets 
in  any  cans  or  carriages,  and  the  barrels  clofe  jointed 
and  hooped,  and  put  into  cafes  of  leather  or  canvas; 
and  gunpowder  carried  by  man  or  horfe  fiiall  be  put  in 
cafes  of  leather  or  canvas,  and  intirely  covered  there- 
with :  And  if  any  (hall  be  carried  otherwife,  it  (hall  be 
forfeited,  and  may  be  feized  by  any  perfon  to  his  own 
ufe,  the  offender  being  thereof  convi6led  before  two 
juftices. 

Stat.  II  Geo.  I.  cap.  3.  feet.  3.  If  any  perfon  (hall 
work  with  aiiy  iron  hammer  plated  with  iron  or  fteel  in 
any  warehoufe  or  place  while  any   gunpowder  is  iheie. 
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.  he  (hall  on  conviiTlion  within  one  month,  by  the  oath  ol 
one  witnefs  before  one  juftice,  forfeit  tuenty  fhilliiiCTs  to 
the  informer ;  to  be  levied  by  difhefs  by  warrant  nf  fuch 
juftice  J  and  for  want  of  fufficient  diftrefs,  to  be  com- 
niitied  to  the  houfe  of  corredion,  to  be  kept  to  hard  la- 
bour not  exceeding  one  month,  nor  lefs  than  fourteea 
days. 

Stat.  5  Geo.  2.  cap.  20.  feet.  2.  No  mafter  of  any 
veffel  outward  bound,  (hall  receive  on  board  any  gun- 
powder, either  a<!  merchar.dife  or  ftore  for  the  voyage, 
(except  for  his  Majefty's  fervice)  on  tfe  Thames  above 
Blackwall,  upon  pain  of  five  pounds  for  every  fifty 
pounds  weight,  and  fo  in  proportion. 

Sect.  3.  And  the  mafter  of  every  veffel  coming  into 
the  Thames,  (hall  land  all  the  powder  on  board  either 
before  arrival  at  Blackwall,  or  within  twenty-four  hours 
(if  the  weather  will  permit)  after  he  comes  to  arxhor 
there,  or  at  the  place  of  unloading,  on  pain  of  five 
pounds  for  every  hundred  weight. 

Sect.  4.  And  if  any  officer  of  any  (hip  (except  the 
King's)  (hall  between  London  Bridge  and  Blackwall  keep 
any  gun  loaded  with  ball,  or  fire  any  gun  on  board  above 
Blackwall,  before  fun-rifing,  or  after  fun-fetting,  he 
(hall  forfeit  for  fuch  gun  loaded  five  (hillings,  and  for 
fuch  gun  fired  ten  (hillings. 

Sect.  5.  And  the  corporation  of  Trinity  houfe  at  Dept- 
ford  Strond,  may  appoint  a  perfon  to  infpefl  veffels  ;  and 
if  any  fuch  officer  obftruct  him,  he  fliall  forfeit  five 
pounds. 

Sect.  6.  And  the  faid  penalties  (hall  go  to  the  poor 
of  the  corporation. 

Sect.  7.  And  two  juftices  of  London,  or  the  refpec- 
tive  counties  where  the  offence  fliall  be  committed,  (hall 
on  complaint  in  ten  days  fummon  the  offender,  or  after 
oath  made  of  the  offence,  may  iffue  their  warrant  for 
apprehending  him,  and  on  appearance  or  contempt  may 
convidl  him  either  by  oath  of  witneffes,  or  confeiEon,  or 
his  own  view,  and  levy  the  penalty  by  diftrefs,  and  if 
not  redeemed  in  five  days,  by  fale  ;  forw'ant  of  diftrefs  he 
(hall  be  imprifoned  for  three  months,  or  till  paid;  and 
perfons  aggrieved  may  appeal  to  the  next  feflions, 

Stat.  15  Geo.  2.  cap.  32.  feet.  1.  No  perfon  not  be- 
ing a  dealer  in  gunpowper  (hall  keep  more  than  fifty 
pounds  weight,  or  being  a  dealer,  not  more  than  two 
hundred  pounds  weight,  longer  than  twenty-four  hours 
at  any  time,  in  any  houfe  or  place,  or  in  houfes  or  places, 
either  under  the  fame  roof,  or  by  dividing  the  fame,  and 
difpofing  thereof  under  different  roofs,  pr  in  any  yard  or 
yards  within  London  and  IVeflminJler,  or  the  fuburbs 
thereof,  or  within  three  miles  of  the  Toiver,  or  of  St. 
James'i,  or  on  the  Thames,  except  in  veffels  pafling  or 
detained  by  tides  or  bad  weather,  except  carts  and  other 
carriages  loading  or  unloading,  or  pafling  on  the  high- 
way ;  on  pain  of  forfeiting  the  fame,  and  the  value  there- 
of, with  full  cofts  to  him  who  fliall  fue  in  any  court  of 
record  at  Wejiminjler  in  thirty  days. 

Sect.  2.  Any  juftice  of  the  peace  within  the  faid  li- 
mits, on  demand  by  any  inhabitants  (hewing  a  reafonable 
caufe,  may  iffue  his  warrant  to  fearch  in  the  day-time  for 
dangerous  quantities  of  gunpowder,  and  break  open  any 
place,  if  there  be  occafion,  and  the  fearchers  may  feize, 
and  may  remove  the  fame  in  twelve  hours  out  of  the  faid 
limits,  and  detain  the  fame  till  it  be  deter.mined  in  the 
courts,   wr ether  it  be  forfeited  or  not. 

Se£i.  3.  And  perfons  permitting  others  to  keep  gun- 
powder in  any  places  not  belonging  to  the  owners  of 
fuch  gunpowder,  (hall  forfeit  one  (hilling  a  pound. 

Stat.  22  Geo.  2.  cap.  38.  fa.  I.  No  perfon  (hall  keep 
gunpowder  for  more  than  twenty-four  hours  at  any  one 
time  in  greater  quantity  than  four  hundred  pounds  weight, 
in  any  houfe  or  other  phce,  in  any  city  or  the  fuburbs 
thereof,  or  in  any  market  town,  or  within  one  hundred 
yards  thereof,  or  within  two  miles  of  any  of  the  King's 
palaces,  or  one  mile  of  any  the  King's  magazines  j 
nor  fliall  keep  for  more  than  twenty- four  hours  at  any 
time,  a  greater  quantity  than  three  thoufand  pounds 
weight  in  any  houfe  or  other  place. 
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StSi.  2.  And  any  two  juftices,  on  demand  made,  and 
a  rearonabk  caufe  afligned  by  any  parifh  officer,  or  two 
lioufeholders  inhabiting  where  it  is  kept,  (hall  ifTue  their 
warrant  for  fearching  in  the  day-time  any  houfe,  (hop, 
or  other  place,  and  breaking  open  the  doors  (hereof;  and 
if  upon  fearch,  moie  than  four  hundred  pounds  weight  or 
three  thoufand  pounds  weight  refptdively,  as  above,  (hall 
be  found,  all  exceeding  the  faid  quantities  (hall  be  feized 
and  deiained,  and  forfeited  to  any  perfon  who  (hall  fue  in 
three  months  in  any  court  at  JVeJlminJler  \  which  court 
(hall  give  judgment  for  recovery  of  the  fame,  or  the  value 
thereof  with  full  cofts. 

^e£i.  3.  No  perfon  (hall  convey  at  any  one  time,  in 
any  wasgon  or  other  carriage,  a  greater  quantity  than 
two  thoufand  five  hundred  pounds  weight,  or  more  than 
five  thoufand  pounds  weight,  in  any  open  veflel  on  any 
river,  within  one  mile  of  any  city  or  market  town  :  and 
all  fuch  gunpowder  (hall  be  carried  in  covered  carts  and 
carriages;  and  the  barrels  (hall  be  clofe  joined  and  haoped, 
and  fecured  that  no  part  thereof  be  fcattered  in  the  paf- 
fage ;  on  pain  of  being  feized  and  forfeited  to  the  in- 
former, on  proof  of  the  offence  before  two  juftices. 

Se£l.  4.  Every  perfon  employed  in  any  ftorehoufe 
where  gum^iowder  is  kept,  or  in  carrying  of  gunpowder 
from  one  place  to  another,  being  convi£led  before  one 
juftice  of  wilfully  committing  any  aft,  whereby  fuch  gun- 
powder may  be  in  danger  of  taking  fire,  (hall  forfeit  five 
pounds  to  the  informer,  for  every  hundred  pounds  weight 
of  gunpowder  contained  in  fuch  ftorehoufe,  or  which  he 
(hall  be  employed  in  conveying,  and  on  non-payment 
thereof  (hall  be  committed  to  the  publick  gaol,  without 
bail,   not  exceeding  fix  months. 

Sen.  5.  But  this  aft  (hall  not  extend  to  any  magazine 
belonging  to  the  Crown,  or  to  hinder  the  trying  of  gun- 
powder by  his  Majefty's  officers ;  or  to  the  carrying  of 
gunpowder  to  and  from  the  King's  magazines ;  or  with 
forces  in  their  march  ;  or  to  any  mills  already  built  and 
ufed  for  the  making  of  gunpowder,  or  to  any  (lorehoufes, 
warehoufes,  or  other  offices  near  or  adjoining  to  fuch 
mills. 

Sell,  6.  The  juftices  in  feifions  (hall,  on  application  to 
them  made,  appoint  convenient  plats  of  ground,  two 
miles  diftant  from  any  city  or  market  town,  not  exceeding 
two  acres,  with  the  ufe  of  convenient  roads  leading 
thereto,  for  erefting  warehoufes  for  keeping  gunpowder 
in  any  quantity,  firft  agreeing  with  the  proprietor ;  and 
if  they  cannot  agree,  the  faid  juftices  (hall  ilTue  their  war- 
rant to  the  (herifF  to  impanel  and  return  a  jury,  who 
(hall  on  oath  (td  be  adminiftered  by  the  faid  juftices)  in- 
quire into  the  value  of  the  ground,  with  the  ufe  of  con- 
venient roads  leading  thereto  ;  and  all  fuch  verdifts  and 
inquifitions  (hall  be  kept  with  the  records  of  the  feffions, 
and  be  conclufive  to  all  parties ;  and  the  faid  juftices  may 
fend  for  perfons  interefted,  and  examine  the  parties  and 
witnefles  on  oath  ;  and  the  fum  to  be  afTefTed  as  aforefaid, 
not  exceeding  thirty  years  purchafe,  (hall  be  paid  to  the 
proprietor;  and  on  fuch  payment,  or  in  cafe  of  refufal  to 
accept  it,  or  leaving  it  with  the  faid  juftices  for  the  pro- 
prietor, the  inheritance  of  the  grounds,  and  ufe  of  the 
roads  leading  thereto,  (hall  be  vefted  in  the  purchafers 
and  their  afTigns  for  the  purpofes  aforefaid,  and  not  other- 
wife  ;  and  the  warehoufes  to  be  built  thereon,  (hall  be 
built  in  fuch  manner  as  will  moft  efFeftually  render  them 
fdfe  and  fecure. 

Gunpowder,  l^c.  (hipped  after  prohibition,  forfeited, 
29  Geo.  2.  c.  16.  feil.  2. 

Allowance  on  exportation  of  gunpowder  continued  to 
29th  of  September  177  I,  4.  Geo.  3.  c.  i  r. 
For  other  matters,  fee  &alt  JJetre,  ^Ijtpg, 
C^UCgttCS,  Wears.     See  dUo^fC. 
d^uft,  (Hofpes,)  Is  ufed  by  BraHon  for  a  ftranger  or 
gueft,  that  lodges  with  us  the  fecond  night.    Lib.  3.  trail. 
2.  cap.  10.     In  St.  Edward's  laws,  publi(hed  by  Lamb. 
num.  27.   it  is  written  gej.     Of  this  fee  more  in  ffiln«= 
COtltl). 

€>ltti,  CUOtlji,  and  C5mi,  (called  fometimes  Jute,  by 
the  Romans  Geta,  and  by  the  Engli(h  Goths;  'tis  derived 
from  the  old  word  jal,  which  fignifies  a  giant)  Were  one 
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of  thofe  three  nations  or  people  who  left  Germany,  »nd 
came  to  inhabit  this  ifland.  In  Leg.  Edw.  Confeffor,  cap. 
35.  we  read,  Gutti  vera  fimUiter,  cum  vcniunt,  fufcipi 
debcnl  fj  protegi  in  ijlo  regno,  ficut  conjurati  fratres,  ftcut 
prop'inqui,  i^c. 

CDlItra,  The  gout.      CowelJ,  edit.  1727. 

CUuttCttl,   A  gutter  or  fpout  to  convey  the  water  front 

the  leads  and  roofs  of  churches.' Cufios  operis  po/i  f,n- 

gulas  magnas  pluvias  facial  fcrutari  voltas  Juperiores  ecclefies, 
£3"  tunc  fimiliter  mundari  facia t  deamhulatoria  fuperiora  circa 
ecclefiam  exterius,  ut  pluvia  lihtrum  Jltiyum  habeat  per  gut- 
teras  nee  ampUus,  bfc.  Liber  Statutorum  Eccl.  Paulitix 
London.  MS.    fol.  41.  a. 

CDuttClVtile  or  Cejincr^tilC,  Is  a  ti/e  made  three 
corner- wife,  efpecially  to  be  laid  in  gutters,  and  at  the 
corners  of  ii/ed  houfes  and  dove-houfes,    17  Ed.  4.  f.4. 

(lUttp,  (Thomas,)  His  executors  how  incorporated  for 
the  management  of  his  charities,    11  Geo.  i.  c.  12. 

(I5U)abj#mCi:cl)£D,  Is  a  BritiJJj  word,  fignifying  a  Jjne 
made  to  fome  lords  of  manors  upon  the  marriaoe  of  their 
tenants  daughters,  or  otherwife  upon  their  committing 
incontinency.     Cowell,  edit.   1727.      See  njaCtljCt  and 

JLatrlaitc. 

dUtoalttoUJ,  (GtvaIJlowu?n,  from  the  Sax.  Gwal,  i.e. 
patitulum,  and  Jfoiv,  locus,)  A  place  of  execution.  Locus 
patibuli  feu  occidendorum.  Omnia  gwalftowa,  id  e/I,  occi- 
dendorum  loca,  totaliter  Regis  Junt  in  Joca  fua.  LL.  H.  I. 
rap.  1 1. 

dPtoajif,  CiHlaif,  {Waiviwn,)  Were  properly  fuch  goods 
as  felons  or  thieves,  when  piirfued,  caft  down  and  left  in 
the  highway,  which  became  a  foifeiture  to  the  King  or 
lord  of  the   manor,  unlcfs  the   right  owner  did  legally 

claim  them  within  one  year   and  a  day. Rcccgnilum 

eft  militibus  bf  liberis  hominibus,  quod  ad  nos  fpeiJat  U 
gwayf,  l^c.  ita  isf  Jiatim  redditum  ejl  nobis  le  gvvayf  de 
Ernicot,  fcilicet  duo  porci  cum  quinque  porclllis.  Paroch. 
Antiq.  p.  16.  where  the  word  fignifies  only  ftray-caitle. 
See  Matf  and  ,^trap. 

dDiplpUt,  It  was  found  by  inquifition  upon  an  Ad 
quod  damnum,  i^  Ed.  3.  n.  12.  that  there  did  belong  to 
the  liberty  or  hundred  of  Pathbew,  in  com.  IFar.  a  certain 
court  called  gylput  held  every  three  weeks.  Cowell^  td. 
1727. 

dJpItlUite,  A  compenfation  or  amends  for  trefpafs 
or  fraud,  mulSia,  pro  tranjgrejjione.  Habeatque  ipfe  epif- 
copus  (fc.  Ofwaldus  Ep.  Weorgeceaftre,)  omnefque  fui 
fuccejjbret  ibi  ad  jus  ecclejia/iicum,  debita  tranfgrcjjionum  dsf 
panam  ddiilorum,  qua  nos  dicimus  oferfe  enefTe,  &  gyld 
wyde,  fee  omnia  quacunque  Rex  in  fuis  hundredis  habet. 
Ex  ipfo  Autographo  Edgari  Regis  dat.  anno  964.  Penes  Se- 
reniflimam  Majeftatem  Caroli  II.  Regis.   Cowell, ed.  1727. 

ci^ppfteis.    See  cggpptianiS. 

(0p^Oi3ao;i,  Were  a  fort  of  wandering  monks,  who 
left  their  own  cloifter  and  vifiied  feveral  others,  pretending 
piety.     Mat.  Parif.  pag.  490. 

(I^J)\)U0,  (Fr.  Juif,)'ln  Law-French  fignifies  a  Jew. 
Et  que  nul  gyvu  de  ceo  jtir  en  avant  tel  rnar.ere  dt 
detter,     Provifiones  de  Judaifmo,  53  Hen.  3. 


H. 


0bfaiS  Co^pO^a,  Is  a  writ  that  lies  for  the  bringing, 
in  of  a  jury,  or  fo  many  of  them  as  refufe  to  come 
upon  the  venire  facias,  for  the  trial  of  a  caufe  brought  to 
ifTue.  Old  Nat.  Brev.  fol.  157.  See  great  diverfity  of 
this  writ  in  the  table  of  the  Regijhr  "Judicial,  verbo 
Habeas  Corpora,  and  the  Neiu  Book  of  Entries,  verba 
eodem.     Cowell. 

i^alica?  Corpus,  Is  a  writ  which  a  man,  indifted  of 
a  trefpafs  before  juftices  of  peace,  or  in  a  court  of  fran- 
chife ;  and  being  apprehended  for  tlie  fame,  may  have  out 
of  the  King's  Bench  to  remove  himfcif  thither  at  his  own 
cofts,  and  to  anfwer  the  caufe  there.  F.  N.  B.  fol.  250. 
And  the  order  in  this  cafe  is,  firft  to  procire  a  certiorari 
out  of  the  Chancery  direfted  to  the  (aid  juftices,  for  the 

removing 
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removing  the  indiiStment  into  the  King's  Bench,  and 
upon  ihit  to  procure  this  writ  to  the  flierifF,  for  the  cau- 
fin2  his  body  to  be  brought  at  a  day,  Reg.  "Jud.  fol.  8 1, 
where  you  may  find  divers  cafes,  wherein  this  writ  is  to 
be  ufed.      Cowell. 

Wherever  a  perfon  is  reftrained  of  his  liberty  by  being 
confined  in  a  common  g.iol,  or  by  a  private  perfon,  whe- 
ther it  be  for  a  criminal  or  civil  caufe,  he  may  regularly 
by  habeas  corpus  have  his  body  and  caufe  removed  to  fome 
fuperior  junfdiftion,  which  hath  authority  to  examine 
the  lesaiity  of  fuch  commitment,  and  on  the  return  thereof 
either  bail,  difcharge,  or  remand  the  prifoner.  Faugh. 
136.   Bujhel's  cafe. 

The  habeas  corpus  ad  fuhjiciendum  is  that  which  ifllies 
in  criminal  cafes,  and  is  deemed  a  prerogative  writ, 
which  the  King  may  iflue  to  any  place,  as  he  has  a  right 
to  be  informed  of  the  ftaie  and  condition  of  the  prifoner, 
and  for  what  reafons  he  is  confined.  It  is  alfo  in  regard 
to  the  fubjeit  deemed  his  writ  of  right,  that  is,  fuch  a  one 
as  he  is  intitled  to  ex  debito  juftitia,  and  is  in  nature  of 
a  writ  of  error  to  examine  the  legality  of  the  commit- 
ment; and  therefore  commands  the  day,  the  caption,  and 
caufe  of  detention  to  be  returned.  2  Inft.  55.  4  Inft. 
182.      Cro.  Jac.  543.      2  Roll.  Abr.  6q. 

The  habeas  corpus  ad  faciendum  £5f  recipiendum  iflues 
only  in  civil  cafes,  and  lies  where  a  perfon  ij  fued,  and 
in  gaol,  in  fome  inferior  jurifdidtion,  and  is  willing  to 
have  the  caufe  determined  in  fome  fuperior  court,  which 
hath  jurifdiftion  over  the  matter ;  in  this  cafe  the  body  is 
to  be  removed  by  habeas  corpus,  but  the  proceedings  mufl 
be  removed  by  certiorari.  3  Bac.  Abr.  2.  If  upon  this 
writ  a  civil  a£tion,  and  alfo  a  maaer  of  crime  be  re- 
turned ;  as  if  a  perfon  be  arretted  for  debt,  and  alfo 
charged  with  a  warrant  of  a  juftice  of  peace  for  felony. 
r.  If  it  appears  to  the  judge  or  court,  that  the  arreft  for 
debt,  or  other  civil  ai£lion,  is  fraudulent,  they  may  re- 
mand him.  2.  If  it  be  found  real,  they  may  commit 
him  to  the  King's  Bench  with  his  caufes,  tho'  they  are 
matters  of  crime;  for  that  court  has  conufance  as  well 
of  the  crime  as  of  the  civil  adtion ;  but  then  in  the  term 
the  court  may  take  his  appearance  or  bail  to  the  civil 
ad^ion,  and  remand  him,  if  they  fee  caufe,  as  to  the 
crime  to  be  proceeded  on  below  ;  but  upon  the  writ  ad 
faciendum  y  recipiendum,  there  ought  not  fingly  a  matter 
of  crime  to  be  returned,  for  that  belongs  to  the  habeas 
torpus  ad  fuhjiciendum.  2  Hal.  Hift,  P.  C.  145.  and  fee 
6  Mod.  133. 

There  is  likewife  a  writ  of  habeas  corpus  ad  refpondendum, 
•where  a  perfon  is  confined  in  gaol  for  a  caufe  of  atlion 
accruing  within  fome  inferior  court;  and  a  third  perfon 
hath  alfo  a  caufe  of  aflion  againft  him;  in  which  cafe  he 
may  have  this  writ  in  order  to  charge  him  in  fuch  fuperior 
court ;  for  inferior  courts  being  tied  down  to  caufes 
arifing  within  their  own  jurifdiftion,  the  party  would  be 
without  remedy,  unlefs  allowed  to  fue  him  in  another 
court ;  but  it  feems,  that  regularly  a  perfon  confined  in 
B.  R.  cannot  be  removed  to  the  C.  B.  by  this  writ,  nor 
vice  vcrfa ;  for  in  thefe  cafes  there  can  be  no  defeat  of 
juftice,  as  thefe  courts  have  conufance  as  well  of  local  as 
tranfitory  actions.  Dyer  197.  a.  249.  pi.  84,  296,  307. 
I  Mod.  235.     Styl.  Praa.  Regift.  330. 

There  are  alfo,  befides  thefe,  other  writs  of  habeas  corpus, 
as  a  habeas  corpus  ad  deliberandum  £3"  recipiendum,  which 
lies  to  temove  a  perfon  to  the  proper  place  or  county, 
where  he  committed  fome  criminal  offence.     3  Bac.  Abr. 

^'  3-        . 

There  is  alfo  a  writ  of  habeas  corpus  ad  fails  faciendum 

after  a  judgment  ;  and  on  this  writ  the  attorney  for  the 
plaintiff  muft   indorfe  the  number  roll  of  the  judgment 

on  the  back  of  the   writ.      S/y/.  Regifl.  331. Habeas 

corpus  upon  a  cep:,  where  the  party  is  taken  in  execution 
in  the  court  below. — So  upon  an  attachment  out  of  Chan- 
cery, and  a  ccpi  corpus  returned  by  the  fherifF,  the  next 
ftep  is  a  habeas  corpus  ;  for  the  fheriff  having  executed 
the  command  of  the  writ  of  attachment  by  taking  the 
body,  he  cannot  carry  him  out  of  the  county  without 
the  Kino's  writ.— There  is  alfo  a  writ  of  habeas  corpus 
ad  tejiificand'' ,  which  is  to  remove  a  perfon  in  confine- 
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ment,  in  order  to  give  his  teflimony  in  fome  court  of 
juftice  ;  for  which  vide  Styl.  119,  126,  230.  3  Keb.  51. 
Comb.  17,  48,  A  perfon  committing  a  crime  in  Barba- 
does,  and  apprehended  here,  may  be  fent  thither  by  ha- 
beas corpus,  and  tried.  3  Keb.  560,  566,  568.  Warner's 
"f^- — Alfo  fince  the  habeas  corpus  a£l,  a  perfon  commit- 
ting a  criminal  offence  in  Ireland  being  here,  may  be  fent 
to  Ireland,  and  tried  there.  2  Vent.  314.  Colonel  Lundy's 
Cafe.  Alfo  Juftices  of  Gaol-delivery  may  fend  prifoncrs 
by  habeas  corpus  to  the  Sheriff  of  another  County,  and  a 
precept  to  the  SheriflFof  that  other  County  to  receive  them, 
namely,  for  a  felony  committed  in  that  county,  though 
that  county  be  out  of  the  circuit  of  the  juftice  that  fends 
them.  2  Hale's  Hijl.  P.  C.  37.  —  That  if  any  habeas 
corpus  come  to  receive  a  prifoner  from  another  gaol,  the 
gaoler  is  to  take  notice  of  the  offence  for  which  he  ftood 
committed  at  the  other  gaol,  and  to  inform  the  court, 
that  if  he  fhall  happen  to  be  acquitted,  or  have  his 
clergy,  he  may  yet  be  remanded  to  the  former  gaol  if 
there  be  caufe.  Kelynge  4.  And  that  if  any  habeas  corpus 
come  to  the  gaolers  to  remove  a  prifoner,  that  with  the 
prifoner  they  alfo  certify  the  caufe  for  which  he  flood 
there  committed.     Kelynge  4. 

1.  What  courts  have  jurtfdiction  of  granting  the  habeas 
corpus  ad  fuhjiciendum  ;  how  far  they  have  a  difcretionary 
power  in  granting  or  denying  it ;  and  of  the  habeas  corpus 
act. 

2.  In  what  cafes,  and  to  what  places,  it  may  be  granted. 

3.  Of  the  manner  of  fuing  it  out ;  to  whom  to  he  direc- 
ted ;  by  whom  to  he  retu  rned ;  manner  of  compelling  a  re- 
turn, and  remedy  for  a  falfe  return. 

4.  TVIjat  matters  mujl  be  returned,  together  with  the  body 
of  the  party  ;  and  where  the  return  /hall  be  deemed  certain 
and  fufficient  to  warrant  the  commitment. 

5.  Of  fuggefiing  any  thing  contrary  to  the  return ;  of 
amending  any  defect  in  the  return ;  and  of  bailing^  difchar- 
ging  or  remanding  the  prifoner. 

6.  Of  the  habeas  corpus  ad  faciendum  &  recipiendum. 

I .  TFhat  courts  have  jurifdiUlon  of  granting  the  habeas 
corpus  ad  fuhjiciendum  ;  how  far  they  have  a  difcretionary 
power  in  granting  or  denying  it ;  and  of  the  habeas  corpus 
a£l. 

It  is  clear,  that  both  by  the  Common  law,  as  alfo  by 
the  flatute,  the  courts  of  Chancery  and  King's  Bench 
have  jurifdiflion  of  awarding  this  writ  of  habeas  corpus, 
and  that  without  any  privilege  in  the  perfon  for  whom  it 
is  awarded ;  but  it  feems,  that  by  the  Common  law  the 
court  of  King's  Bench  could  only  have  awarded  it  in 
term-time,  but  that  the  Chancery  might  have  done  it  as 
well  out  of  as  in  term,  becaufe  that  court  is  always  open. 
2  Inft.  55.     4  Inft.  290.     2  And.  297.     2  Jon.  13,  14, 

If  the  habeas  corpus  iffues  out  of  Chancery,  and  on  the 
return  thereof  the  Lord  Chancellor  finds  that  the  party 
was  illegally  reftrained  of  his  liberty,  he  may  difcharge 
him,  or  if  he  finds  it  doubtful  he  may  bail  him;  but  then 
it  muft  be  to  appear  in  the  court  of  King's  Bench,  for 
the  Chancellor  hath  no  power  in  criminal  caufes ;  or  the 
Chancellor  may  commit  the  party  to  the  Fleet,  and  in 
term-time  may  propriis  manibus  deliver  the  record  into 
the  King's  Bench,  together  with  the  body ;  and  there- 
upon the  court  of  King's  Bench  may  proceed  to  bail, 
difcharge,  or  commit  the  prifoner.  2  Hal.  Hiji.  P.  C. 
147.     2  Hawk.  P.C.  1 14-5. 

If  the  habeas  corpus,  and  alfo  a  certiorari  be  granted, 
returnable  in  Chancery,  and  the  caufe  and  body  be  re- 
turned there,  they  may  be  fent  into  the  King's  Bench  ; 
if  the  body  only  be  returned  with  his  caufes,  by  habeas 
corpus  into  the  Chancery,  and  delivered  over  into  the  King's 
Bench,  they  may  proceed  to  the  determination  of  the 
return,  and  either  by  procedendo  remand  him,  or  grant  a 
certiorari  to  certify  the  record  alfo,  and  thereupon  com- 
mit 
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tr.'t  or  bail  the  prifoncr,  as  there  {hall  be  cauft.     2  Hal. 
Hijh  P.C.  147-8. 

But  the  fending  an  habeas  corpus  ad  faciendum  ^  re- 
eipiendum  by  the  Chancelk-r  tor  perfons  arretted  in  civil 
ciufes,  efpecialiy  being  in  execution,  is  neitl.er  war- 
rantable by  law  nor  ancient  ulage,  and  particularly  for- 
bidden by  th^  ftatute  2  Hen.  5.  cap.  2.  as  to  perfons  in 
execution.     2  Hal.  Hlji  P.C.  148. 

There  are  fcveral  ftrong  opinions,  that  no  habeas  corpus 
adfubjiciendum  could  by  the  Commr>n  law  iffue  out  of  the 
court  of  Exchequer  or  C'.Jinmon  Pleas,  unlefs  it  were  in 
the  cafe  of  privilege,  beraufe  thefe  courts  ate  confined  to 
civil  caufes  rnereiy  ;  and  thccfoie  unlefs  the  party  were 
an  attorney,  or  intitled  to  the  privilege  of  the  court  as 
an  officer,  i^c.  or  unlefs  there  had  been  a  fuit  commenced 
againll  him  in  thofe  courts,  they  could  not  grant  a  habeas 
corpus  ad  fuhjiclendum,  tho'  they  might  any  other  writ  of 
habeas  corpus.  Dyer  175.  b.  pi.  26.  2  Injt.  55.  3  Leon. 
18.  4 /«/?.  70,  182,  290.  I  Mod.  235.  Vaugh.  155. 
Carter  221.      2  Fent.  22. 

^ut  notwithftanding  thefe  opinions,  it  was  holden  in 
Bu/heFi  cafe,  that  the  court  of  Common  Pleas  may  iffue 
a  habeas  corpus  ad  fubjicienduvi.,  and  that  if  it  appeared  on 
the  return  thereof  that  the  party  was  imprifoned  and  de- 
tained againft  law,  the  court  might,  tho'  there  was  no 
privilege  in  the  cafe,  difcharge  him  ;  for  that  to  remand 
him  woulit  be  an  adl  of  injuftice  in  the  court,  and  con- 
trary to  Magna  Charta.      Vaugh.  155. 

Alfo  by  the  ftatute  of  16  Car.  I.  cap.  10.  they  have 
an  original  jurifdiflion  to  bail,  -difcharge,  or  commit, 
upon  an  habeas  corpus  for  one  committed  by  the  Council- 
Table,  as  well  as  the  King's  Bench,  and  that  altho'  there 
be  no  privilege  lor  the  perfon  committed.  2  Hal.  Hi/1. 
P.C.  144. 

Alfo  by  the  habeas  corpus  aft,  31  Car.  2.  Any  of  the 
faid  courts  in  tcrm-ime,  and  any  judge  of  either  bench, 
or  baron  of  the  Exchequer,  being  of  the  degree  of  the 
coif,  in  the  vacation,  may  award  a  habeas  corpus  for  any 
prifoner  wl.atfoever,  and  on  the  return  thereof  difcharge 
him,  if  it  Qiall  clearly  appear  that  the  commitment  was 
againft  law,  as  being  made  by  one  who  had  no  jutifdic- 
tion  of  the  caufe,  or  for  a  inatter  for  which  no  man  ought 
by  law  to  be  puniQied;  or  bail  him,  if  it  (hall  be  doubt- 
ful whe'her  the  commitment  were  legal  or  not;  or  re- 
mand him,  accoidmg  to  the  nature  and  circumftances  of 
the  cafe.     2  Jon.  14,  17. 

Noiwithilanding  the  writ  of  habeas  corpus  be  a  writ  of 
light,  and  what  the  fubjeft  is  intitled  to,  yet  the  pro- 
vifion  of  the  law  herein  being  in  a  great  meafure  eluded 
by  the  judges  bein«  only  enabled  to  award  it  in  term- 
time,  as  alfo  by  an  imagined  notion  in  the  judges,  that 
they  had  a  difcretionary  power  of  granting  or  refufing  it  ; 
but  efpecialiy  by  the  aft  and  contrivance  of  officers,  to 
whom  it  was  direfled,  who  ufed  great  delays  in  making 
any  return  to  it.      4  Inft.  290.      3  Bulf.  27. 

By  the  31  Car.  2.  cap.  2.  commonly  called  the  ha- 
beas corpus  a(f>,  reciting,  "  That  great  delays  had  been 
ufed  by  (heriffs  gaolers  and  other  officers,  to  whole  cuf- 
tody  the  King's  fubjetfls  had  been  c.mmitted  for  criminal 
or  fuppofed  criminal  matters,  in  making  return  of  writs 
of  habeas  corpus,  by  ftanding  o  it  an  alias  and  pluries, 
and  fometimes  inoie,  and  by  other  ftiifts,  to  avoid  their 
yielding  obedience  to  fuch  writs,  contrary  to  their  duty, 
and  the  known  laws  of  the  land,  whereby  many  fubjedts 
had  been  detained  in  prifon  in  fuch  cafes  where  by  law 
they  were  bailable:"  Therefoie  be  it  enadfed,  "  That 
whenfcever  any  perfon  fliall  bring  any  habeas  corpus,  di- 
re£led  to  any  perfon  whatfocver,  for  any  perfon  in  his 
cuftody,  atid  the  faid  writ  (hall  be  ferved  on  the  faid  of- 
(icer,  or  left  at  the  gaol  or  prifon  with  any  of  the  under 
officer?,  under  keepers,  or  deputy  of  the  faid  officers  or 
keepers,  that  the  faid  officer  or  officers,  his  or  their  un- 
der officers,  under  keepers  or  deputies,  fhall  within  three 
days  after  fuch  fervice  thereof,  (unlefs  the  commitment 
were  for  treafon  or  felony,  plainly  and  fpecially  expref- 
fed  in  the  warrant  of  commitment)  upon  payment  or 
tender  of  the  charges  of  bringing  the  faid  prifoner,  to  be 
afctrtained  by  the  judge  or  court  that  awarded  the  (Ame, 
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and  indorfed  on  the  faid  writ,  not  exfrcrllnir  iid.  p^ 
mile,  and,  on  fecnrity  given  by  his  own  b  nd  to  pay  the 
charges  of  carrving  back  the  prifoner,  if  he  (hould  be  re- 
manded, and  that  he  will  not  make  any  efcape  by  the 
way,  make  return  of  fuch  writ,  and  bring  or  caufe  to 
be  brought  the  body  of  the  party  (o  committed  or  re- 
ftrainsd,  unto  or  before  the  Lord  Chancellor  or  the  Lord- 
keeper,  or  the  Judges  or  Barons  of  the  court  from  which 
the  faid  writ  fhall  ifTue,  or  fuch  other  perfons  before 
whom  the  faid  writ  is  made  returnable,  according  to 
the  command  thereof;  and  (liall  then  certify  the  true 
caufes  of  his  detainer  or  imprifonment,  unlefs  the  com- 
mitment be  in  a  place  beyond  twenty  miles  diftance,  (^c. 
and  if  beyond  the  d.ftance  of  twenty  miles,  and  not 
above  one  hundred  miles,  then  with.in  the  fpace  of  ten 
days;  and  if  beyond  the  diftance  of  one  hundred  mile« 
then  within  the  fpace  of  twenty  days. 

And  it  is  further  enadled,  feci.  3.  *'  That  all  fuch 
writs  (hall  be  marked  in  this  manner,  per  Jiat'um  trice- 
fimo  primo  Caroti  Secundi  Regis,  and  fliall  be  figned  by 
the  perlbn  that  awards  the  fame  ;  and  if  any  perfon  (hall 
be  or  ftand  committed  or  detained  as  aforefaid,  for  any 
crime,  unlefs  for  treafon  or  felony  plainly  expre/Ted  in 
the  warrant  of  commitment,  in  the  vacation  time,  it 
fhall  be  lawful  for  fuch  perfon  fo  committed  or  detained, 
(other  than  petfons  convi<51  or  in  execution  by  legal  pro- 
cefs)  or  any  one  on  his  behalf,  to  complain  to  the  Lord 
Chancellor  or  Lord  keeper,  or  any  juftice  of  either  bench, 
or  Biron  of  the  Exchequer,  of  the  degree  of  the  Coif; 
and  the  faid  Lord  Chancellor,  bfc,  Juftice  or  Baron  on 
view  of  the  copy  of  the  warrant  of  the  commitment, 
or  othewife  on  oath  that  it  was  denied,  are  authorifed 
and  required,  on  requeft  in  writing,  by  fuch  perfon,  or 
any  in  his  beialf,  attefted  and  fublcribed  by  two  wit- 
neffes  who  were  prefent  at  the  delivery  of  the  fame,  to 
grant  an  habeas  corpus  under  the  fcal  of  the  court  where- 
of he  (hall  be  one  of  the  Judges,  to  be  direfled  to  the  of- 
ficer in  whofe  cuftody  the  party  fliall  be,  returnable  im- 
mediately before  the  faid  Lord  Chancellor,  ^c.  Juftice 
or  Baron  ;  and  on  fervice  thereof  as  aforefaid,  the  officer, 
i^c.  in  whofe  cuftody  the  party  is,  fliall,  within  the 
time  refpeftively  before  limited,  bring  him  before  the  faid 
Lord  Chancellor,  Juftice  or  Baron,  before  whom  the 
faid  writ  is  returnable  ;  and  in  cafe  of  his  abfencc, 
before  any  other  of  them,  with  the  return  of  fuch  writ, 
and  the  true  caufes  of  the  commitment  and  detainer; 
and  thsreupon,  within  two  days  after  the  party  (haH 
be  brought  before  them,  the  faid  Lord  Chancellor, 
Juftice,  or  Baron,  before  whom  the  prifoner  (hall  be 
brought  as  aforefaid,  fhall  difcharge  the.  faid  prifoner 
from  his  imprifonment,  taking  his  recognizance,  with  one. 
or  mote  fureties,  in  any  fum,  according  to  their  dif- 
cretions,  having  regard  to  the  quality  of  the  prifoner, 
and  nature  of  tfic  offence,  for  his  appearance  in  the 
King's  Bench  the  term  following,  or  in  fuch  other  court 
where  the  oft'ence  is  properly  c<  gnizable,  as  the  cafe  (hall 
require  ;  and  then  fliall  certify  the  faid  writ,  with  thc 
return  thereof,  and  the  recognizance,  into  fuch  court, 
unlefs  it  be  made  appear  to  the  faid  Lord  Chancellor, 
ffff.  that  the  party  fo  committed  is  detained  upon  a  le- 
gal procefs,  order  or  warrant,  out  of  fuch  court  that 
hath  jurifdidion  of  criminal  matters,  or  by  fonie  warrant 
figned  and  fealed  with  the  hand  and  feal  of  any  of  the 
faid  juftices  or  barons,  or  fome  juftice  or  juftices  of  the 
peace,  for  fuch  matters  or  offences,  for  the  which  by 
law  the  prifoner  is  not  bailable. 

But  it  is  provided,  Jeii.  4.  That  if  any  perfon  (hall 
have  wilfully  negledled,  by  ihe  fpace  of  two  whole  terms 
after  his  imprifonment,  to  pray  a  habeas  corpus  for  his 
enlargement,  he  (hall  not  have  a  habeas  corpus  to  be 
granted  in  vacation- time  in  purfuance  of  this  adl. 

And  it  is  further  enadfed,  fe£i.  6.  That  no  perfon, 
who  fliall  be  fet  at  large  upon  any  habeas  corpus,  (hall 
be  again  imprifoned  for  the  fame  offence  by  any  perfon 
whatfoever,  other  than  by  the  legal  order  and  procefs  of 
fuch  court,  wlicrein  he  (hall  be  bound  by  recognizance  to 
appear,  or  other  court  having  jurifdiction  of  the  caufe, 
on  pain  of  500  /. 

And 
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And  it  13  hereby  further  enadled,  feii.  7.  "  That  if 
any  perfon,  who  (hall  be  committed  for  treafon  or  felony, 
plainly  and  fpecialiy  expreiTcd  in  the  warrant  of  commit- 
ment, upon  his  prayer  or  petition  in  open  court  the  firft 
week  of  the  term,  or  the  firft  day  of  the  fcflipns  of  oyer 
and  terminer,  or  general  gaol- delivery,  to  be  brought  to 
his  trial,  fliail  not  be  indicted  fijme  time  in  the  next  term, 
feffions  of  oyer  and  terminer,  or  general  gaol-deliverv, 
afier  fuch  commitment,  the  juftices  of  (he  faid  court  ftiall, 
upnn  moton  in  open  court,  tlie  laft  day  of  the  term  or 
feffions,  fet  at  liberty  the  prifoner  upon  bail,  un'.efs  it  ap- 
pear upon  oath,  that  the  witncfl'es  for  the  King  could  not 
be  produced  the  fame  term  ;  and  if  fuch  prifoner  upon 
his  prayer,  ^c.  fliall  not  be  ind  (fted  and  tried  the  feoind 
term  or  feCions,  he  Ciall  be  difcharged  from  his  impri- 
fonment. 

Provided,  fe^.  8.  "  That  nothing  in  this  aft  fliall 
extend  to  difcharge  out  of  prifon  any  perfon  charged  in 
debt,  or  other  action,  or  with  procefs  in  any  civil  caufe, 
but  that  after  he  fliall  be  difcharged  of  his  imprifonmcnt 
for  fuch  his  criminal  ofFence,  he  fhall  be  kept  in  cuftody 
according  tp  law  fur  fuch  other  fu:t. 

And  it  is  further  enafted,  feci.  10.  That  it  fliall  be 
lawful  for  any  prifoner  a^  aforefaid,  to  move  and  obtain 
his  habeas  corpus,  as  well  out  of  the  Chancery  or  Exche- 
quer, as  the  King's  Bench  or  Common  Pleas;  and  if  the 
faid  Lord  Chancellor  or  Lord  Keeper,  or  any  judge  or 
judges,  baron  or  barons,  (or  the  time  being,  of  the  de- 
gree of  the  coif,  of  any  of  the  courts  aforefaid,  in  the 
vacation-time,  upon  view  of  the  copy  of  a  warrant  of 
commitment  or  detainer,  or  on  oath  made  that  fuch  copy 
was  denied,  fhall  denv  any  writ  of  habeas  corpus  by  this 
act  req'iired  to  be  granted,  being  moved  for  as  aforefaid, 
they  fliall  feverally  forfeit  to  tlie  party  grieved  tlie  fum 
of  50c/. 

It  is  provided,  feSl.  18.  "  That  after  the  affizes  pro- 
claimed for  that  county  where  the  prifoner  is  detained, 
no  perfon  {hall  be  removed  from  the  common  gaol  upon 
any  habeas  corpus  granted  in  purfuance  of  this  a<£t,  but 
upon  fuch  habeas  corpus  fliall  be  brought  before  the  judge 
of  affize  in  open  court,  who  thereupon  fhall  do  what  to 
juftice  fliall  appertain. 

But  it  is  provided,  fefl.  19.  "  That  after  the  affizes 
are  ended,  any  perfon  detained  may  have  his  habeas  corpus, 
according  to  the  direftion  of  this  aft." 

Seft.  3.  Atlejled  and  fubfcribed  by  two  ivilnejps'}  One 
witnefs,  with  an  affidavit  that  the  other  is  fick,  is  fufH- 
cient.     Corrib.  6. 

Seft.  7.  The  firjl  week  of  the  term]  A  perfon  need  not 
enter  his  prayer  the  firft  week,  if  there  be  an  aft  of  par- 
liament which  fufpends  the  habeas  corpus  a6t ;  and  takes 
away  the  pov/er  of  bailing  for  a  time,  i  Sa/k.  103. — 
The  grand  feffions  of  !Vales  is  in  nature  of  a  term ;  fo 
that  the  party  entring  his  prayer  there  on  the  want  of 
profecution  for  a  term,  B.  R.  may  bail  him.     Cotti^.  6. 

Seft.  10.  Ill  the  vacation  time]  And  therefore  this  flatute 
makes  the  judges  liable  to  an  aftion  at  the  fuit  of  the 
party  grieved  in  one  cale  only,  which  is  the  refufing  to 
award  a  habeas  corpus  in  vacation-time,  but  leaves  it  to 
their  difcretion,  in  all  other  cafes,  to  purfue  its  direftions 
in  the  fame  manner  as  they  ought  to  execute  all  other 
laws,  without  making  tl.em  fubjeft  to  the  aftion  of  the 
party,  or  to  any  other  exprefs  penalty  or  forfeiture.  2 
Hawk.  P.  C.  92. 

In  the  conftruftion  of  this  ftatute  it  was  held  by  two 
judges,  in  the  abfence  of  one,  contrary  to  the  opinion 
of  the  other,  that  perfons  committed  by  rule  of  court  are 
not  inticled  to  the  benefit  of  this  aft  ;  and  that  none 
.are  incitled  to  make  their  prayer  but  fuch  as  are  com- 
initted  by  a  warrant  of  a  juftice  of  peace,  or  fecretary  of 
ftate,  and  not  thofe  committed  by  rule  of  court,  for  that 
is  not  within  the  meaning  of  the  aft,  which  fpeaks  of  a 
commitment  by  warrant.  Cafes  tn  Law  and  Equity  429. 
See  }loatI. 
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2,  In  what  cafes,  and  to  ivhcit  places,  it  may  Ic  grantsd. 

A  habeas  corpus  is  a  writ  of  right,  which  the  fubieft 
may  demand,  and  is  the  moft  ufual  remedy  by  which  a 
man  is  reftored  again  to  his  liberty,  if  Jie  hath  been 
agdinft  law  deprived  of  it.     Vaugh.  136. 

By  the  31  Car.  2.  ccp.  2.  feSl.  9.  it  is  enafted,  "  That 
if  any  fubjeft  of  this  realm  fhall  be  committed  to  any 
prifon,  or  in  cuftody  of  any  officer  or  officers  whatfoever, 
for  any  criminal  or  fuppofed  criminal  matter,  that  the 
faid  perfon  fhall  not  be  removed  from  the  faid  prifon  and 
cuftody  into  the  cuftody  of  any  other  officer  or  officer?, 
unlcfs  it  be  by  hiibeas  corpus,  or  fome  other  legal  writ ; 
or  where  the  prifoner  is  delivered  to  the  conftable,  or 
other  inferior  officer,  to  carry  fuch  prifoner  to  fome 
common  gaol ;  or  where  any  perfon  is  fent  by  order  of 
any  judge  of  affize,  or  juftice  of  the  peace,  to  any  com- 
mon workhoufe  or  houfeof  correftion  ;  or  where  the  pri- 
foner is  removed  from  one  prifon  or  place  to  another 
within  the  fame  county,  in  order  to  a  trial  or  difcharge 
by  due  courfe  of  law  ;  or  in  cafe  of  fudjen  fire  or  infec- 
tion, or  other  neceffity  ;  upcn  pain,  that  he  who  makes 
Out,  figns  or  counteifigns,  or  obrys  or  executes  fuch 
warrants,  filall  forfeit  to  the  party  giievcd  one  hundred 
pounds  for  the  firft  offence,  two  hundred  pounds  for  the 
fecond  offence,  i^c. 

If  a  party  be  imprifoned  againft  law,  tho'  he  is  intitled 
to  a  habeas  corpus,  )et  may  lie  have  an  adlon  of  falfe  im- 
prifonmcnt, in  wiiich  he  fliall  recover  damages  in  pro- 
portion to  the  injury  done  him.  Fitz.  Corpus  cum  Caiifa  2. 
9  H  6.  44.  a.  2  Injl.  55.  10  H.  7.  17.  5  Co.  64. 
1 1  Co.  98,  99. 

But  it  was  held  in  Bujhel's  cafe,  (who  together  with 
the  other  juror  appointed  to  try  an  ind  iftment  for  a 
riot  between  the  King  and  Pen  and  Mead,  were  fined  at 
the  Old  Bailey,  becaufe  they  found  a  verdift  contra  plenam 
evidentiam  i^  direiiionem  cur  its  in  materia  Icgis  ;  and  for 
nonpayment  of  the  fine,  diver?  of  them  beins  committed  to 
prifon,  who  brought  their  habeas  corpus  in  C.  B.  ard  the 
imprifonment  held  illegal,  in  feveral  conferences  with  all 
the  judges;)  that  yet  no  aftion  lay  againft  the  commif- 
fioneis,  becaufe  they  afting  as  judges  and  commiffinners 
of  oyer  and  terminer,  can  no  more  be  puniflied  for  an 
erroneous  commitment,  than  they  can  be  for  an  erro- 
neous judgment  ;  and  the  higheft  remedy  the  party  in 
this  cafe  ran  have  is  a  writ  of  habeas  corpus.  I  Mod.  1  ig, 
3^^^.322,358.     Vaugh..\c^i.     2  Jon.  13.     1  S/V.  273. 

If  a  hufband  confine  his  wife,  flie  may  have  a  habeas 
corpus ;  but  the  judges  on  the  return  of  it,  cannot  re- 
move the  wife  from  her  hufband.      2  Lev.  128. 

A  motion  was  made  for  a  habeas  corpus  to  the  Lord 
Leigh,  for  having  in  court  the  body  of  his  wife ;  and  the 
cafe  was,  The  parties  were  married  in  1669,  and  becaufe 
they  were  both  within  age,  no  fettlement  was  made  till 
1 67  I;  Lord  Leigh  perfuades  his  wife  to  levy  a  fine  of 
fome  lands  of  9C0/.  per  ann.  whereof  ftie  had  the  inhe- 
ritance, to  him  and  his  heirs;  and  becaufe  (he  prayed  to 
advlfe  with  her  friends,  he  confined  her  until  her  mother 
had  petitioned  the  King  and  council,  and  there  the  matter 
was  referred  to  three  lords  of  the  conncil ;  and  they  made 
an  award,  which  the  Lady  Leigh  was  ready  to  perform  ; 
but  the  Lord  Leigh  brought  to  her  an  inftrument  to  be 
fealed,  upon  which  fhe  made  the  fame  requeft  as  before, 
that  fhe  might  advife  with  her  friends,  but  he  refufed  to 
permit  it,  and  prefently  compelled  tis  wife  to  go  with 
him  to  his  houfe  in  the  country,  where  he  made  her  his 
prifoner ;  and  tho'  by  the  barbarous  ufage  of  her  hufband 
flie  fell  fick,  yet  he  would  not  let  her  have  phyficians  or 
fervants  to  attend  her,  or  to  be  vifited  by  her  friends  j 
gj?  per  cur.  a  habeas  corpus  was  granted,  for  this  is  a  writ 
of  right,  which  the  fubjeft  may  demand,  and  the  King 
ought  to  have  an  account  of  his  fubjeft ;  and  tho'  it  was 
objefted,  that  here  was  no  affidavit  but  of  fuch  com- 
plaint as  the  Lady  Leigh  had  juade  in  a  letter  to  her  mo- 
ther, yet  the  habeas  fliall  go  to  put  the  Lady  in  a  con- 
dition to  make  oath  of  this  matter  berfelf,  and  to  exhibit 
articles  againft  her  huftjand  ;  for  here  is  fufficient  matter 
to  compel  him  to  find  furctiet  of  the  peace,  and  of  hfs 
Z  z  good 
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gocKj  behaviour  alfo  ;  for  this  treatment  the  Lady  may 
r.ie  OJt  a  divorce  propter  favUhm ;  and  in  a  like  cafe  be- 
tween Sir  Philip  l-Lwurd  and  his  wife,  a  iai.vvi  corpus 
was  granted;  and  in  iliis  cafe  an  attadiniLnt  may  be 
•granted  ajainft  my  Lard  Leigh,  if  iie  icfulcs  obedience 
to  tiie  wri't,  for  being,  a  conieinj)!,  a  peer  has  no  privi^- 
Icse.  Lady  Leigh'i  cafe,  Afich.  26  Car.  2.  in  B.  R. 
2~Lev.  128.      3  Kd.  433.  5.  (;. 

If  a  perfon  be  take,i  in  ilie  manner  within  a  forelt 
klll:ng  or  cbafmii  deer,  i?V.  and  the  officer  upon  tender  of 
fufScient  futetiei'reiufes  to  bail  him,  he  may  have  a  ha- 
beoi  out  of  the  courts  at  IP'ijIminJier,  winch  courts  may 
bail  him  to  appear  at  the  next  eyre  hoiden  for  the  torefl ; 
ard  tills  is  the  rather,  becaufe  juftice-leats  are  but  feldom 
hoiden,  and  the  party,  without  this  remedy,  might  be 
obliged  to  continue  a  long  time  ia  confinement.  4  Inji. 
290. 

If  a  perfon  be  in  cuftody,  and  alfo  indifled  for  fome 
offence  in  the  inferior  court,  there  muft,  tefides  the  ha- 
beas  corpus  to  remove  the  body,  be  a  certiorari  to  remove 
the  record  ;  for  as  the  certiorari  alone  removes  not  the 
body,  fo  the  habeas  corpus  alone  Temoves  not  the  record 
itfelf,  but  oniv  the  prifoner  with  the  caufe  of  his  com- 
mitment ;  and  therefore,  although  upon  the  habeas  cor- 
pus, and  the  return  thereo'',  the  court  can  judge  of  the 
fufficiency  or  infufliciency  of  the  return  and  commit- 
ment, and  bail  or  difcharge,  or  remand  the  prifoner,  as 
the  cafe  appears  upon  the  return,  yet  they  cannot  upon 
the  bare  return  of  the  habeas  corpus  give  any  judgment, 
without  the  record  itfelf  be  removed  by  certiorari  ;  but 
the  fame  {lands  in  the  fame  force  it  did,  though  the 
return  fliould  be  adjudged  infufBcient,  and  the  party  dif- 
charged  thereupon  of  his  imprifonment ;  and  the  court 
below  may  iflue  new  procefs  upon  the  indidment.  2 
Hal.  Hijl.  210,  211.      I  Salk.  352.     Comb.  2. 

But  it  is  otherwife  in  a  habeas  corpus  in  civil  caufes, 
which  fufpends  the  power  of  the  inferior  court ;  (o  that 
it  they  proceed  after,  their  ptoceedings  are  coram  non  ju- 
dice.      I  Salk.  352. 

If  a  perfon  be  excommunicated,  and  the  figmficavlt 
does  not  exprefs  that  the  caufe  of  excommunication  is 
for  any  of  the  offences  within  the  ftatute  5  Eli%.  the  re- 
medy exprefsly  appointed  upon  that  ftatute  is  a  habeas  cor- 
pus, and  upon  the  return  of  it  the  parties  fliall  be  dif- 
charged.  1  Fern.  24.  Dominus  Rex  v.  Snellcr ;  i3  vieJ.  I 
Sid.  181.      I  Keb.  683. 

If  the  Chief  Juitice  of  the  King's  Bench  commit  one 
to  the  maiflial  by  his  warrant,  he  ought  not  to  be 
brought  to  the  bar  by  rule,  but  by  habeas  corpus.  1  Salk. 
349.  Per  Holt  Ch.  J. 

A  perfon  convided  of  horfe-flealing,  and  in  gaol  at 
St.  Albans,  was  brought  by  habeas  corpus  and  certiorari  to 
B.  R.  and  the  court  demanded  ot  him  what  he  could 
fay  why  execution  (hould  not  be  done  upon  the  indiiSt- 
men"; ;  and  becaufe  he  could  not  fliew  good  caufe  to  flay 
execution,  he  was  committed  to  the  marfhal,  who  was 
commanded  to  do  execution,  and  the  next  day  he  was 
hanged.     Cro.  Car.  176. 

It  hath  been  already  obferved,  that  the  writ  of  habeas 
corpus  is  a  prerogative  writ,  and  that  therefore  by  the 
Common  law  it  lies  to  any  part  of  the  King's  domi- 
nions ;  for  tie  King  ought  to  have  an  account  why  any 
of  his  fubjefts  are  impnfoned,  and  therefore  no  anfwer 
will  fatisfy  the  writ,  but  to  return  the  caufe  with  paraium 
habeo  corpus,  ^c.      2  Rol.  Abr.  69.      Cro.  Jac.  543. 

Hence  it  was  held,  that  this  writ  lay  to  Calice  at  the 
time  it  was  fubjeft  to  the  King  of  England.     Palm.  54. 

It  hath  been  held,  that  this  writ  lies  to  the  marches  of 
Wale^,  as  it  does  to  all  other  courts  which  derive  their 
authority  from  the  King,  as  all  the  courts  exercifing  ju- 
fifdi£iion  within  his  dominions  do,  and  that  it  beiug  a 
preroj^ative  writ,  it  dues  not  come  within  the  iu\e  Brevia 
D'lrnini  Regis  non  currfi/it,  islc.  for  that  mult  be  under- 
It./od  of  writs  between  party  and  patty.  2  Rol.  Abr.  69. 
IVelherly  and   IVelberly. 

Alfo  it  lath  been  adjudged,  that  this  writ  lies  to  the 
cinque  ports  and  to  Berwick,  although  obje£ted  \o  have 
been  part  of  Scotland.     Palm.  54,  96.     Cro.  Jac,  543. 
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S.  C.     2  Rol.  Abr.  6g.  and  this  writ  lies  to  a  county  pa- 
latine.     Latch  160.   jchjhi'.i  cafe.      3  Ke&.  279. 

Alfo  by  the  haheas  corpus  ad,  31  Car.  2.  cap.  — .  par. 
II.  it  is  enadted  and  dedarei',  "  That  an  habeas  corpus; 
accorJijig  to  the  intent  and  true  mejning  of  the  a<&, 
may  be  diredled  and  run  into  any  county  palatine,  the 
cinque  ports,  or  cthJr  privileged  places  within  the  king- 
dom of  England,  dominion  of  Wales,  or  town  of  Ber- 
ivick  upon  7 weed,  and  the  ifles  of  Jerfey  or  Guernfey ;  any 
law,  ^c. 

3.  Of  the  manner  of  filing  it  out ;  to  ivhom  to  he  direc- 
ted ;  by  whom  to  be  returned ;  manner  of  compelling  a  re- 
turn, and  remedy  for  a  falfe  return. 

By  the  I  i3'  2  Ph.  &  M.  cap.  13.  No  writ  of  ha- 
beas corpus  or  certiorari  (hall  be  granted  to  remove  any 
prifoner  out  of  any  gaol,  or  to  remove  any  recognizance, 
except  the  fame  writ  be  figned  with  the  proper  hands  of 
the  Chief  Juflice,  or  in  his  abfence,  of  one  of  the  juf- 
tices  of  the  court,  out  of  which  the  fame  writ  (hall  be 
awarded  or  made ;  upon  pain  that  he  that  writeth  any 
fuch  writs,  not  being  figned,  as  aforefaid,  to  forfeit  tor 
every  fuch  writ  5  /. 

A  habeas  corpus  was  prayed  to  the  gaoler  of  the  coinfy 
Saol  of  Ji'orcejier,  to  remove  one  Fox  in  B.  R.  to  aflign 
errors  in  perfon,  upon  the  record  of  his  convi<3i<'n  t  f  a 
pramunire  for  recufancy  ;  but  this  was  not  g:ai  ted  till 
the  writ  of  error  was  brought  into  court  under  feal,  and 
the  record  certified.     Alich.  26  Car.  2.   Fox's  cafe. 

Every  habeas  corpus  ad  fubjiciendum  muft  in  term-time 
be  awarded  on  motion  and  leave  of  the  courr,  but  a  ha- 
beas corpus  ad  faciendum  &  recipiendum  is  ufually  granted 
without  motion,  as  it  relates  to  a  civil  affair  only.  2 
Mad.  306. 

So  where  debt  was  brought  againfl:  hufband  and  wife  on 
an  obligation  fealed  by  them  both,  and  both  being  taken 
upon  a  capias,  it  vi^as  moved  for  an  habeas  corpus  to  bring 
them  into  court,  to  the  intent  that  the  hufband  only 
might  be  committed  into  cuftody,  and  the  wife  difchar- 
ged  ;  and  it  was  held  by  the  court,  that  this  habeas  corpta 
for  removing  the  bodies  might  have  been  for  them  withr 
out  motion,  but  where  the  party  is  committed  for  a  crime, 
there  it  ought  to  be  on  motion,  i  Lev.  i.  Slater  and 
Slater. 

Wherever  a  perfon  is  imprifoned  by  any  perfon  whatfo- 
ever,  whether  he  be  one  concerned  in  the  adminiftra^ 
tion  of  julfice,  as  a  (heriff,  gaoler,  i^c.  or  a  private  per- 
fon, fuch  as  a  do<Sor  of  phyfick,  who  confines  a  perfon 
under  pretence  of  curing  him  of  madnefs,  t^c.  the  ha-  ' 
beas  corpus  muft  be  dire£ted  to  him.     Godb.  41. 

A  habeas  corpus  was  direiSed  to  the  Chancellor  of  Dur- 
ham, by  which  he  v/as  direfled  to  make  a  precept  to  the 
Iheriff  to  have  the  body  of  J.  S.  with  the  caufe  of  his 
commitment.  Coram  Domino  Rege  apud  IFeJlm'  ;  the 
Cl.ancellor  returned,  that  he  made  a  precept  to  the  ftie- 
rifi  to  have  the  body  before  him,  with  the  caufe  of,  ^c, 
who  accordingly  returned  the  caufe  ani  the  body  before 
him,  and  fets  out  the  caufe,  t?"  hac  cjl  caifa  ditentionis ; 
dsf  per  Hale  Ch.  J.  a  habeas  corpus  ad  faciendum  isf  reci- 
piendum direfted  in  this  manner  is  good  ;  fecfs  of  a  habeas 
corpus  ad  fubjiciendum;  for  the  King  may  fend  his  writ 
to  whom  he  pleafes,  and  he  muft  have  an  anfwer  of  his 
prifoner  where-ever  he  be;  there  is  a  great  deal  of  diffe- 
rence between  a  ijaLtti  corpus  ad  fubjiciendum  and  other 
habeas  corpus;  tor  this  is  the  fubjedl's  writ  of  right,  in 
which  cale  the  county  palatine  rias  no  privi'ege  ;  in  31 
Ed.  I.  a  habeas  corpus  ad  fubjiciendum  was  dirt<3ed  ro  the 
b:fhop  of  Durham,  who  returned,  that  he  wa«  a  count 
palatine,  and  therefore  was  not  bound  to  anfwer  the  writ, 
for  which  he  was  fined  40CC /.  Hll.  17  Car.  i.  ^  ha- 
beas corpus  was  diredted  to  tie  bifViop  of  Durham  to  re- 
turn the  body  of  one  Rickoby ;  and  lefolvcd,  tha:  the 
writ  did  well  run  thither:  In  this  cafe  the  writ  is  direc- 
ted to  the  Chancellor,  to  command  the  ftieriff  to  hawe 
his  bodv  here;  but  he  ccmmai^ds  him  to  have  the  body 
before  himfelf,  which  is  ill ;  again,  the  Cbanceilor  doth 
not  return  the  body  to  us,  for  here  is  no  cujus  corpus  pa- 
rat' 
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f'al'  habfs  ;  it  is  not  enough  to  fay,  that  the  (heifF  re- 
turned the  boJv  to  hJin,  but  he  ought  to  return  it  to  us 
here;  we  have  nothing  before  us,  therefore  he  muft  be 
reminded,  for  he  is  broug^ht  up  without  a  warrant.  Hill. 
25  y  26  Car.  2.  ill  B.  R.  3  Bac.  Mr.  9.  3  Keb.  279. 
S.C. 

'A  habeas  corpus  direfled  in  the  disjuniSlive  to  the  (he- 
riff  or  gaoler  is  wrong  ;  but  wliere  a  man  is  taken  on  a 
warrant  of  the  (heriff,  in  purfuance  of  a  writ  to  the  (he- 
jiff,  the  habeas  corpus  ought  to  be  diredled  to  the  flieriff, 
for  the  party  is  in  his  cuftody,  and  the  writ  itfelf  niuft 
be  returned,  otherwife  it  is  wheie  I'ne  is  cominitteii  to 
the  gaoler  immediately,  as  in  cafes  criminal,  i  Sa'.k. 
350.  per  curiam. 

This  writ  muft  be  returned  by  the  very  fame  perfon 
to   whom    it  is  directed.     A  habeas  corpus   was  awarded 

to   tlie  fberiff  of ,   who  betore   the  return  leaves 

the  office,  and  a  new  Iheriff  is  made,  who  returns  Lan- 
guidus ;  tills  return  is  not  good,  but  it  ought  to  be  retur- 
ned by  them  two,  the  firft  that  he  had  the  body,  and  had 
delivered  it  to  the  new  {heriff,  and  the  new  iheriff  may 
then  return  Languidus.  Pafch,  26  Car.  2.  Peck  and 
Crefiet,      3  Bac.  Abr.  10. 

The  method  to  compel  a  return  to  a  habeas  corpus  is  by 
taking  out  an  alias  and  pluries,  which  it  difobeyed,  an 
attachment  iffues  of  courfe  ;  alfo  the  coart  may  take  a 
rule  on  the  officer,  to  return  his  writ,  and  if  difbobeyed, 
the  court;  may  proceed  againft  fuch  difobedience  in  the 
fame  manner  as  they  ufually  do  againft  the  difobedience 
pf  any  oiber  rule.  F.  N.  B.  68.  11  i/.  4.  86.  i 
Mod.  195.     2  Lev.  128-9.     5  Mod.  21. 

And  by  the  31  Car.  2.  cap.  2.  /cJf.  2.  it  is  enafled, 
<«  That  if  any  officer,  &c.  (hall  neglefl  or  refu.'e  to 
make  returns,  as  by  the  a£i  is  direded,  or  to  bring  the 
body  of  the  prifoner,  according  to  the  command  ot  the 
Wni,  01  lliall  not  within  fix  hours  after  demand  deliver 
«  t:ue  copy  of  the  commitment,  i^c.  he  (hall  forfeit  for 
the  firft  (.ffc-nce  100/.  for  the  fecond  cffcnce  200/.  and 
be  made  incapable  to  hold  his  office. 

A  habeas  corpus  went  to  the  Stannary  court,  to  which 
an  mfufficient  return  was  made,  and  therefore  difallow- 
%d  ;  &  per  cur.  The  warden  of  the  Stannaries  muft  be 
jinie''  ^-d,  acid  you  may  go  to  the  coroners  and  get  it  af- 
feered,  and  eftreat  it,  and  an  alias  habeas  corpus  muft  go 
fo{  tb(-'  infufficiency  of  the  return  of  the  firlt,  and  upon 
that  tiie  body  and  caufe  muft  be  removed  up;  if  another 
fxcufe  be  returned,  we  will  grant  an  attachment,    i  Salk. 

350- 

And  as  a  gaoler,  U^c.  is  obliged  to  bring  up  the  prifo- 
ner at  the  day  prefixed  by  the  writ,  it  is  no  excufe  for 
not  obeying  of  a  writ  o,f  habeas  corpus  ad  fubjiciendum, 
that  the  p'ifuner  did  rot  tender  the  fees  due  to  the 
gjo'er  ;  nor  vet  is  tlie  warrant  of  fuch  tender  an  excufe 
lor  oQt  obeying  a  vvrit  oi  habeas  corpus  ad  faciendum  dS"  re- 
cipiendum i  but  if  the  gaoler  brings  up  the  prifoner  by  vir- 
tue of  fuch  habeas  corpus,  the  court  will  not  turn  him 
over  till  the  gaoler  be  paid  all  his  fees.  2  Jon.  178. 
March  89.      I  Keb.  272,  280.      2  Show.  172. 

For  a  falfe  retuin  there  is  regularly  no  remedy  againft 
the  officer,  but  an  a(n:ion  on  tiie  cafe  at  the  fuit  of  the 
party  grieved,  and  an  inforipation  or  indiilment  at  the 
fuit  of  the  King.  6  Mod.  90.  i  Salk.  34.9.  But  no 
9£iion  lies  until   the  return  be  filed.      I  Salk.  352. 

But  it  ba^  been  held,  that  if  a  gaoler  return  one  Lan- 
guidus when  the  pariy  himfelf  brings  his  habeas  corpus, 
and  is  in  good  health,  an  attachment  (hall  iffue  againft 
him  ;  Jecus  if  the  habeas  corpus  was  brought  by  another. 
3  Bac.  Abr.  II. 

4.  What  matters  mnjt  be  returned,  together  with  the 
hdy  of  the  party  ;  and  where  the  return  fhall  be  deemed 
(ertain  and  jufficient  to  warrant  the  co?nmUment. 

As  upon  the  remrn  of  the  writ  the  court  is  to  judge, 
whether  the  caufe  of  the  commitment  and  detainer  be 
acco.ding  to  law,  ur  agai  :ft  it  ;  fo  the  officer  or  party  in 
whofe  cuftody  the  pu.oner  is,  mult,  according  to  the 
commanu  of  the  writ,  cftify  on  the  return  thereof  the 
day,  ca^feot  caption  and  detainer.     Vaugh.  137. 
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A  habeas  cvpus  was  direfled  to  remove  one  J.  S  to 
which  no  return  W'as  made  ;  then  an  alias  was  granted, 
and  it  was  returned  gucd  tradiiur  in  ballium  ante  advcn- 
tum  ifiius  hrevis ;  ai.d  tl.e  truth  of  the  cafe  was,  that 
between  the  firft  and  fecond  writ  the  p.iity  v.as  bailed  ;  Sif 
per  cur.  after  an  habeas  corpus  delivered,  ihe  party  can- 
not be  bailed  ;  and  if  it  happens  otherwife,  yet  the 
caufe  of  the  commitment  ought  to  be  returned,  though 
the  body  can't  be  brought  into  court ;  and  in  this  cafe 
the  officer  laving  on  the  firft  writ  of  habeas  corpus  taken 
5/.  to  have  the  body  in  court,  and  )et  making  no  re- 
turn, the  court  granted  an  at'achment  againft  him.  3 
Bac.  Abr.  ii.  Hill.  25  £3"  26  Car.  2.  in"  5.  R.  Salmon 
ver.  Slade. 

Where  a  commitment  is  in  court  to  a  proper  officer 
there  prefent,  there  is  no  warrant  of  commitment  ;  and 
therefore  to  a  habeas  corpus  he  cannot  return  a  warrant  in 
hac  verba,  but  muft  return  the  truth  of  the  whole  mat- 
ter, under  peril  of  an  adion  ;  but  if  he  be  committed  to 
one  that  is  not  an  officer,  there  muft  be  a  warrant  in 
writing,  and  where  there  is  one,  it  muft  be  returned;  for 
otherwife  it  would  be  in  the  power  of  the  gaoler  to  alter 
the  cafe  of  the  prifoner,  and  mike  it  either  better  or 
worfe  than  it  is  upon  the  warrant  ;  and  if  he  may  take 
upon  him  to  return  whathewili,  I.e makes  himfelf  judge  ; 
whereas  the  court  ought  to  judge,  and  that  upon  the 
warrant  itfelf.      i  Salk.  349. 

If  a  perfon  in  cuftody  on  an  excommunicato  capiendo 
brii  gs  a  habeas  corpus,  the  writ  of  excommunicato  capiendo 
itfeU  muft  be  returned,  as  well  as  the  (heriff's  warrant 
for  taking  him,  becaufe  the  warrant  may  be  wrong  when 
the  vvrit  is  right;  and  though  the  warjant  be  wrong,  yet 
if  the  writ  is  right,  the  party  is  rightfully  in  cuftody  of 
the  (heriff.      i  Salk.  350. 

Upon  a  habeas  directed  to  the  conftable  of  JPIndfor 
C»ftle  to  remove  the  body  of  one  JVIr.  "Taylor,  a  barrifter, 
at  the  day  of  the  return  of  the  writ,  a  foidier  brought  in 
the  prifoner  into  court,  and  the  writ,  and  the  warrant 
by  which  he  was  committed  ;  but  the  court  held  it  no 
manner  of  return,  for  it  ought  to  be  entered  in  Latin, 
and  ingroffed  in  due  form.  Pafch,  l8  Car.  2,  Taylor's 
cafe.      3  Bac.  Jbr.  12. 

It  is  faid  in  geneiaj,  that  upon  the  return  o^  the  habeas 
corpus  the  caufe  of  the  imprifonment  ought  to  appear  as- 
fpecifically  and  certainly  to  the  judges,  before  whom  it  is 
retuined,  as  it  did  to  the  court  ot  jrerfon  authorifed  to 
commit.     Vaugh.  137. 

For  if  the  coniiintment  be  againft  law,  as  being  made 
by  one  who  had  no  jurifdidlion  of  the  caufe,  or  for  a  mat- 
ter for  which  by  law  no  man  ougiit  to  be  pun:(hed,  the 
court  are  to  difcharge  him,  and  therefore  the  certainty 
of  the  commitment  ou.lu  10  appear;  and  the  commit- 
ment IS  liable  to  the  fame  obj::6tion  where  the  caufe  is  fo 
loofely  fet  forth,  that  rhe  court  cannot  adjudge  whether 
it  were  a  reafonable  ground  of  imprif^nment  or  not. 
But  for  this  title  Commitment  and  I5atl  in  criminal 
cafes,  and  i  Hal.  Hiji.  P.  C.  584.  Skin.  676,  12 
Co.  1 30- 1. 

Rudyard  an  attorney  of  C.  B.  being  committed  fo 
Newgate  by  my  Lord  Mayor  and  Sir  John  Robinfon.,  for 
refufing  to  give  fecurity  for  his  good  behaviour,  was 
b.'ought  by  habeas  corpus  to  the  C.  B.  and  it  was  returned 
as  the  caufe  of  his  commitment,  that  whereas  be  had 
been  complained  of  to  my  Luid  Mavor  and  Sir  John  Ro- 
binfon for  federal  mi  (demeanors,  particularly  for  inciting 
his  Majefty's  fubjeds  to  the  difobedience  of  his  Majefty's 
laws,  more  particularly  of  an  a(Et  of  pai Lament  made  ia 
the  22d  ye=ir,  of  his  reign,  againft  feditious  conventicles; 
and  whereas  he  had  been  examined  before  them  for  abet- 
ting fuch  as  abetted  feditious  conventicles,  contrary  to 
the  ftatute  22  Car.  2.  and  upon  his  examination  they 
found  caufe  to  fufpedt  him,  therefore  they  requefted  fure- 
ties  of  him  for  his  good  behaviour,  and  for  refui'al  com- 
mitted him.  JVild,  juftice,  was  of  opinion,  that  by 
abetting  fuch  as  frequented  feditiou":  conventicles,  muft 
be  in. ended  abetting  them  m  that  particular,  and  fignifies 
as  much  as  encouraging  them  to  frequent  fuch  conven- 
ticles, and  finding  caufe  to  fufpe<Sl  him,  (^c.  (which  can- 
not now  be  queftioned,  for  the  return  is  admitted)  they 

may 
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may  wcH  fend  him  to  prifon,  and  therefore  he  ought  to 
be  remanded.  But  Faiighan  Ch.  Juft.  Tynel  and  Archer, 
were  of  a  contrary  opinion  :  I.  Becaufe  it  does  not  appear 
but  that  he  might  abet  the  frequenters  of  conventicles  in 
any  way  which  the  law  allows,  as  by  foliciting  an  aipeal  for 
them,  or  the  like.  2.  To  fay  that  he  was  complained  of, 
or  that  he  was  examined,  is  no  proof  that  he  was  guilty  ; 
and  then  to  fav,  that  they  had  caufe  to  fufped  him,  is 
too  cautious;  for  who  can  tell  what  they  may  count  a 
caufe  of  fufpicion,  and  how  can  that  ever  be  tried  .?  at 
this  rate  they  would  have  arbitrary  power,  upon  their 
own  allegation,  to  commit  whom  they  pleafed  ;  whereas 
they  cannot  require  fureties  for  any  man's  behaviour,  and 
confequentlv  not  C'  mmit  for  refufal,  unlefs  the  Juftices 
have  any  thing  ai'ainft  him  of  their  own  knowledge,  or 
bv  proof  of  witneiTcs,  that  tend  to  a  breach  of  the  pence. 
Upon  this  return,  Archer  declared  his  opinion  t->  be.  That 
he  fhould  not  be  remanded,  but  give  his  own  recognizance 
to  appear  in  court  the  next  term,  to  anfwer  any  thing 
that  fhould  be  alledged  againft  him;  but  Vatighan  and 
Tyrrel  were  for  his  abfolute  d  fchar^e  ;  for  fcemg  by  the 
return  it  did  not  appear  theie  was  any  caufe  (or  h  s  com- 
mitment, they  thought  they  had  no  reafon  to  require  a 
recognizance  of  him.  Thereupon  JVild  moved,  that  he 
could  not  be  difcharged,  the  e  being  but  two  for  it.  But 
jtrcher  replied,  that  it  had  be;n  feveral  times  ruled,  that 
where  there  were  three  opinions,  that  was  taken  to  be 
per  cur.  which  had  two  of  the  judges  for  it ;  and  accor- 
dingly Rudyard  was  difcharged.  Vaughan  and  Tyrrel 
made  another  objediion  to  the  return,  viz.  that  they 
fhould  hjve  exprcfl'ed  the  fum  in  which  they  required 
him  to  give  fecurity,  (which  they  had  not  done;)  for 
they  faid  that  thofe  perfons,  that  might  be  willing  to  be 
bound  for  him  in  40/.  might  not  be  willing  ro  be  bound 
for  him  in  100/.  ^c.  But  as  to  this  it  was  faid,  that 
yard  had  refufed  abfolutely  to  give  any  fecunty,  and 
therefore  it  was  to  no  purpofe  to  tell  him  of  the  fum  ;  if 
he  had  confented  to  give  fecurity,  then  the  juftices  ought 
to  have  told  him  the  fum.  Trin.  22  Car.  2.  in  B,  R. 
Rudyard's  cafe.     3  Bac.  Abr.  12. 

5.  Of  fuggcjl'tng  any  thing  contrary  to  the  return;  of 
amending  any  defeEi  in  the  return  ;  and  of  bailing,  dif- 
charging,  or  remanding  the  prifoner. 

It  feems  to  be  agreed,  that  no  one  can  In  any  cafe  con- 
trovert the  truth  of  the  return  to  a  habeas  corpus.,  or  plead 
or  fuggeft  any  matter  repugnant  to  it ;  yet  it  hath  been 
holden,  that  a  man  may  confefs  and  avoid  fuch  a  return 
by  admitting  the  truth  of  the  matters  contained  in  it,  and 
fugjefting  others  not  repugnant,  which  take  off  the  effcft 
of" them.  Cro.  Eliz.  821.  5  Cs.  71.  ^.  2  Hawk.  P. 
C.  113. 

Upon  a  habeas  corpus  it  was  returned,  that  Swallow,  a 
citizen  of  London,  was  fined  for  alderman,  and  was  com- 
mitted for  his  fine  by  the  judgment  of  the  court  in  Lon- 
don.  Swalkiv  alleged,  that  he  was  an  officer  of  the  mint, 
and  by  an  ancient  charter  of  privilege  granted  to  the 
minters  or  moneyers,  he  ought  to  be  exempted.  It  was 
at  firfl  doubted  whetlier  he  might  not  plead  this  to  the 
return,  it  being  a  matter  confiftent  with  it.  Upon  the 
ftatute  IF.  2.  it  is  held  the  parties  may  come  in  and 
plead,  and  fo  upon  5  Eliz.  But  here  theie  is  a  difference; 
for  he  might  have  pleaded  this  in  the  court  below,  but 
now  that  is  paft,  and  here  is  a  judgment  and  execution. 
Another  day  Stualloiu  brought  into  court  a  writ  of  privilege 
upon  that  charter,  and  the  recorder  prayed  that  it  might 
rot  be  allowed  againfl  the  ancient  cuftoms  of  the  city  ; 
for  if  fuch  a  way  might  exempt  men,  they  fhould  have 
little  benefit  by  fines  in  fuch  cafes :  But  per  ctir.  The  pri- 
vilege ought  to  be  allowed,  for  it  is  very  ancient,  and  it 
appears  he  has  an  office  of  necefTary  attendance  el fe where, 
which  makes  the  privilege  reafonable ;  the  King  may  by 
his  charter  exempt  from  juries,  if  there  be  enough  befides, 
much  more  here  ;  and  if  there  be  not  fufncient  befides, 
upon  fhewing  of  that,  the  privilege  ought  to  be  fufpen- 
ded  ;  and  Swallow  may  be  difcharged  by  this  court  now 
as  well  as  he  could  at  firft,  or  as  if  he  had  taken  upon 
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him  the  aTdermanfhip,  This  court  is  fupreme  and  man- 
datory in  fuch  cafes.  And  he  was  accordingly  difcharged, 
Pafch.  18  Car.  2.  in  B.  R.  Swallow's  cafe,!  Sid.  287. 
2  Keh.  50,  54,  ^c. 

A'fo  the  court  will  fometimes  examine  by  afKdavit  the 
circumflances  of  a  faft,  on  which  a  prifoner  brought 
before  them  by  an  habeas  corpus  hath  been  indicted,  in 
order  to  inform  themfelves,  on  an  examination  of  the 
whole  matter,  whether  it  be  reafonable  to  bail  him  or 
not  :  And  a?,reeably  hereto,  where  one  fackjon,  who 
had  been  indi£leJ  for  piracy  before  the  feffions  of  Admi- 
ralty on  a  malicious  profecution,  brought  his  habeas  corpus 
in  the  faid  court,  in  order  to  be  difcharged  or  bailed,  the 
court  examined  the  whole  circuinftances  of  the  fail  by 
affidavits  ;  upon  which  it  appeared  ihat  the  profecutor 
himfelf,  if  any  one,  was  guilty,  and  carried  on  the  pro- 
fecution to  fkreen  himfelf:  And  thereupon  the  court,  in 
confideration  of  the  unreafonablenefs  of  the  profecution, 
and  the  uncertainty  of  the  time  when  another  fcfTinns  of 
Admiralty  might  be  holden,  admitted  the  faid  Jackfon  to 
bail,  and  committed  the  profecutor  till  he  fhould  find 
bail  to  anfwer  the  fafk  contained  in  the  affidavits, 
5  Mod.  323,  454.      2  Jon.  222.   Trin.   4  Geo.  1. 

It  feems  that,  before  the  return  filed,  any  defeft  in 
form,  or  the  want  of  an  averment  of  a  matter  of  fa<ff 
may  be  amended  ;  but  this  muft  be  at  the  peril  of  the 
officer,  in  the  fame  manner  as  if  the  return  were  ori- 
ginally what  it  is  after  the  amendment,  i  Mod.  102, 
103. 

But  after  the  return  is  fi'ed  it  becomes  a  record  of  the 
court,  and  cannot  he  amet  ded.      i  Alod.  102,    I03. 

So  after  a  rule  to  have  the  return  filed  ;  as  w!  ere  a  habeas 
corpus,  alias  bf  pluries  was  directtrd  to  S  r  Robert  Finer, 
mayor  of  London,  to  have  the  body  of  Bridget,  daughter 
and  heir  of  Sir  Thomas  Hyde,  deceafed  ;  and  upon  the 
pluries  he  returned  quod  tempore  receptionis  hujus  Irevis  net 
unquam  poftea  non  fuit  infra  ctijiodiam  meam  ;  and  the 
counfel  of  the  lord  mayor  expounded  this  return  that  fhe 
was  within  the  houfe  of  the  lord  mayor,  but  not  de- 
tained in  cuftodv  prout  per  breve  fuppcnitur  ;  fcr'  per  cur, 
this  is  an  infufficient  return  ;  for  he  ought  to  fay  not 
only  tempore  receplionis  hujus  brevis,  •  fed  alicujus,  upon 
return  of  a  pluries.  Then  a  qucftion  was,  if  ttie  return 
could  be  amended  ;  for  though  a  rule  was  made  'o-.zi  the 
return  fhould  be  filed,  yet  this  was  not  acffuaily  done; 
but  per  cur.  this  is  filed  by  the  rule  of  the  court,  and 
after  cannot  be  amended  ;  and  tliis  return  the  court 
held  to  be  equivocal  ;  for  it  is  well  enough  known 
that  fhe  is  not  detained  in  fcrris  ;  but  though  file  hath 
the  liberty  of  the  houfe,  if  fhe  cannot  go  out  of  the 
houfe,  or  not  without  a  keeper,  fhe  is  within  his  cuf- 
tody  ;  and  the  court  fliall  adjudge  what  fort  of  cuftody 
is  intended  by  the  writ.  Hill.  26  ^3"  27  Car.  2.  in  B.  R. 
Emerton  v.  Sir  Robert  Fincre.  2  Lev.  128.  3  Keb,  434, 
447.  S.  C.     3  Mod.  164.  S.  C.  cited. 

Upon  the  return  of  the  habeas  corpus  the  prifoner  is  re- 
gularly to  be  difcharged,  bailed  or  remanded  ;  but  if  it 
be  doubtful  which  the  court  ought  to  do,  it  is  faid  that 
the  prifoner  may  be  bailed  to  appear  de  die  in  diem  till 
the  matter  is  determined.     5  Mod.  22.     Siyl.  16. 

By  the  petition  of  right,  or  17  Car.  i.  cap.  \o.  the, 
court  muft  within  three  days  after  the  return  of  the  ha- 
beas corpus  either  difcharge,  bail  or  remand  the  prifoner. 
But  it  feems  that  a  commitment  by  the  court  of  King's 
Bench  to  the  Marfhalfea  is  a  remanding,  being  an  im- 
prifonment  within  the  flatute.  5  Mod.  22.  3  Bac,  Abr. 
14. 

Alfo  it  hath  been  ruled,  that  the  court  of  Klng'j 
Bench  may,  after  the  return  of  the  habeas  corpus  is  filed, 
remand  the  prifoner  to  the  fame  gaol  from  whence  he 
came,  and  order  him  to  be  brought  up  from  time  to 
time,  till  they  fhall  have  determined  whether  it  is  proper 
to  bail,  difcharge,  or  remand  him  abfolutely.     i  Fent, 

330- 

And  tho'  in  doubtful  cafes  the  court  is  to  bail  or  dif- 
charge the  party  on  the  return  of  the  habeas  corpus;  yet 
if  a  perfon  be  convided,  and  the  convidion  on  the  re- 
turn of  the  hakas  corpus  appears  only  dcfe<3ive  in  point  of 

form. 
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form  it  is  at  the  eleiftion  of  the  court  either  to  difcharge 
the  party,  or  oblige  him  to  bring  his  writ  of  error. 
I  Salk.  348.     5  ^'"^-  '9'  20. 

If  on  the  return  of  the  habeas  corpus  it  appears  that  the 
conteft  relates  to  the  right  of  guardianfhip,  tho'  the  court 
will  not  determine  that  point,  yet  will  it  fet  the  infant 
at  liberty,  fo  as  to  let  him  choofe  where  he  will  go  till 
that  matter  is  determined  ;  or  if  there  be  any  danger  of 
abufe  will  order  him  into  fuch  hands  as  will  take  efFeftual 
care  of  him.     3  Keb.  526,     2  Lev.  128,     Stran.  982, 

6.  Of  the  habeas  corpus  ad  faciendum  &  recipiendum. 

The  habeas  corpus  ad  faciendum  tf  recipiendum  is  ufed 
only  in  civil  caufes,  and  lies  for  removing  fuits  cut  of 
an  inferior  to  fome  fuperior  court,  at  the  application  of 
the  defendant,  wlio  may  imagine  himfelf  injured  by  the 
proceedings  of  fuch  inferior  court.  i  Mod.  235.  2 
Mod.  198. 

This  writ  fufpends  the  power  of  the  court  below ;  fo 
that  if  they  proceed  after,  the  proceedings  are  void,  and 
foram  non  judice.     i  Salk.  352. 

By  this  writ,  the  proceedings  in  the  inferior  court  are 
at  an  end,  for  the  perfon  of  the  defendant  being  removed 
to  the  fuperior  court,  they  have  loft  their  jurifdiflion 
over  him,  and  all  the  proceedings  in  the  fuperior  court 
are  de  novo,  and  bail  de  novo  muft  be  put-in  in  the  fupe- 
rior court.     Skin,  244. 

And  altho'  this  writ  be  a  writ  of  right,  yet  where  it 
is  to  abate  a  rightful  fuit,  the  court  may  refufe  it ;  as 
where  an  aftion  of  debt  was  brought  agamft  a  feme  foJe 
in  the  Palace  court,  who,  after  appearance  and  plea 
pleaded,  married,  and  then  removed  the  caufe  by  habeas 
tortus  to  B.  R.  where  fbe  pleaded  her  coverture  in  abate- 
ment ;  and  the  court  held,  that  if  this  matter  had  been 
moved  on  the  return  of  the  habeas  corpus,  they  would 
have  granted  a  procedendo  i  but  that  now  the  plea  in 
abatement  mift  be  held  good  ;  for  the  proceedings  are 
de  novo,  and  the  court  takes  not  notice  of  the  proceedings 
below,  or  of  what  preceded  the  habeas  corpus,  i  Salk,  8. 
Hetherington  v.  Reynold, 

After  an  interlocutory,  and  before  final  judgment  in 
an  inferior  court,  a  habeas  corpus  cum  caufa  was  brought; 
before  the  return  of  the  writ  the  defendant  died,  and  a 
procedendo  was  awarded ;  becaufe  by  the  8  if''  9  W.  3. 
cap.  II.  the  plaintiff  may  have  a  fcire  facias  againft  the 
executors,  and  proceed  to  judgment,  which  he  cannot 
have  in  another  court ;  and  by  this  means  he  would  be 
deprived  of  the  effeft  of  his  judgment,  which  would  be 
unreafonable,      I  Salk.  352. 

If  an  aftion  be  brought  in  London  for  calling  a  woman 
a  whore,  this  cannot  be  removed  by  habeas  corpus,  becaufe 
the  words  are  not  adlionable  elfewhere ;  and  if  allowed 
to  be  removed,  the  cuftom  would  be  deftroyed.  2  Rol. 
Abr.  69.  and  fee  Carth,  75.  See  14  Vin.  Abr,  tit. 
Habeas  Corpus. 

l^abenDtttn,  Is  a  word  of  form  in  a  deed  or  conveyance. 
Every  conveyance  muft  have  two  principal  parts,  viz.  the 
premijfes  and  the  habendum.  The  office  of  the  premiffes  is, 
to  exprefs  the  names  of  grantor,  grantee,  and  the  thing 
granted.  The  office  of  the  habendum  is,  to  limit  the 
eftate,  fo  that  the  general  implication  of  the  eftaie,  which, 
by  conftrudlion  of  law  paffeth  in  the  premijfes,  is  by  the 
habendum  controlled  and  qualified.  As  in  a  leafe  to  two 
perfons,  habendum  to  the  one  for  life,  the  remainder  to  the 
other  for  life,  this  altereth  the  general  in^plication  of  the 
joint-tenancy  in  the  freehold,  which  (hould  pafs  by  the 
premiffes,  if  the  habendum  were  not.  Co.  vol,  2.  fol.  55. 
Buckler's  cafe.     Couiell,     See  tKfC* 

The  office  of  the  habendum  is  to  limit  the  certainty  and 
extent  of  the  eftate  to  the  feoffee  or  grantee,  for  the  ha- 
bendum need  not  repeat  the  thing  granted ;  'tis  fufficient 
if  it  be  named  in  the  premiffes,  bec'.aie  it  is  the  premiffes 
that  makes  the  gift,  and  the  word  habendum  does  of  its 
own  nature  refer  to  the  tr.ing  mentioned  in  the  premiffes. 
2  Roll.  Abr.  65.      2  Co.  55.  a.     9  Co.  47. 

Of  the  habendum  there  are  thefe  thii  gs  obfervable ;   i. 
That  the  habendum  can't  pafs  any  thing  that  is  not  ex- 
prefsly  mentioned  or  contained  by  impUcation  in  the  pre- 
Vot.  II.  N^  86. 
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miffes  of  the  deed ;  becaufe  the  premiffes  being  part  of 
the  deed  by  which  the  thing  is  granted,  and  confequentlw 
that  makes  the  gift ;  it  follows  that  the  habendum,  which 
only  limits  the  certainty  and  extent  of  the  eftate  in  the 
thing  given,  can't  increafe  or  multiply  the  gift,  becaufe 
it  were  abfurd  to  fay,  that  the  grantee  (hould  hold  a 
thing  which  was  never  given  him.      2  Roll.  Abr.  65. 

Hence  it  is,  that  if  a  man  grants  a  manor,  habendum 
together  with  another  manor,  or  with  the  advowfon  of 
another  manor,  only  the  manor  granted  in  the  premiffes 
will  pafs.      2  Roll.  Abr.  65. 

But  if  a  private  perfon  grants  a  manor,  habendum  una 
cum  advocatione,  which  belongs  to  the  manor,  this  is  a 
good  conveyance  of  the  advowfon,  becaufe  it  was  im- 
pliedly given  by  the  gift  of  the  manor  itfelf.  2  Rol.  Abr 
65. 

2.  Flow  far  the  habendum  may  alter  or  abridge  the  gift 
in  the  premiffes;  and  here  it  is  regularly  true,  that  the 
habendum,  that  is  repugnant  and  contrary  to  the  pre- 
miffes, is  void,  and  ftiall  be  rejeded ;  becaife  the  rule  in 
the  interpretation  of  all  deeds  is,  that  ail  grants  fliall  be 
taken  moft  ftronely  againft  the  grantor  ;  and  therefore 
he  (hall  not  be  allowed,  by  any  fubfeq.ent  part  of  the 
deed,  to  contradift  or  retrad  that  gift  which  he  made  in 
the  premiffes;  as  if  a  man  gives  lands  to  J.  S.  and  his 
heirs,  habendum  to  him  for  life,  this  is  a  void  habendum^ 
becaufe  repugnant  to  the  premiffes,  iCo,  23  Baldwin's 
cafe. 

But  for  the  better  explication  of  this  rule,  it  will  be 
neceffary  further  to  confider  it  under  thefe  exceptions; 
1.  That  if  no  exprefs  eftate  be  given  in  the  pxemiffes, 
as  if  a  rent  be  granted  generally  in  the  premiffes  to  J,S. 
this  creates  an  eftate  for  life  in  J.  S.  by  implication  of 
law;  that  is,  the  parties  having  omitted  to  determine  how 
long  J.  S.  ftiall  erjov  the  rent,  the  law  conftrues  the 
grant  moft  ftrongly  againft  the  jerfon  trat  makes  it,  and 
therefore  gives  J.S.  an  eftate  in  rhe  rent  for  his  own  lifej 
but  if  the  grantor  had  by  the  habendum  limited  the  rent 
to  J.  S.  for  years,  or  at  will,  this  habendum  had  been 
good  ;  for  the  law  creates  an  eftate  for  life  in  J.  S.  only 
becaufe  there  was  no  exprefs  efta  e  given  by  the  grantor  j 
but  when  upon  the  face  of  the  deed  it  evidently  appears, 
that  the  rent  was  given  but  for  a  determinate  number  of 
years,  or  only  at  the  will  of  the  grantor,  there  the  law 
will  never  create  an  eftate  againft  the  exprefs  provifion  of 
the  parties,  or  permit  J.  S.  to  enjoy  the  rent  beyond 
the  period  of  time  pofirively  limited  in  the  deed.  Hob. 
170.  Co  Lit.  183.  2  Co.  24.  a.  55.  2  Roll.  Air.  65, 
66.     Cro.  Eliz.  254.     8  Co.  154. 

So  the  habendum  may  fruftrate  and  controul  the  eftate 
by  implication  in  the  premiftes,  tho'  the  eftate  limited  by 
the  habendum  be  void  itfelf ;  thus  if  a  deed  of  feoffment 
be  made,  and  the  lands  given  generally  in  the  premiffes, 
habendum  to  the  feoffee  and  his  heirs,  after  the  death  of 
the  feoffor,  the  implied  eftate  tor  life  (hall  not  pafs  by 
the  premiffes  becaufe  it  is  evidently  the  intention  of  the 
deed,  that  no  eftate  (hall  pafs  till  after  the  death  of  the 
feoffor,  and  the  limitation  in  the  habendum  is  void;  be- 
caufe the  livery  can't  pafs  the  freehold  tn  futuro,  for  that 
would  create  an  uncertainty  of  the  freehold,  and  ftrangers 
would  be  at  a  lofs  againft  whom  to  bring  their  prtscipe^ 
as  is  before  obferved.  Cro.  Eliz.  254.  Hogg  and  Crofs. 
Hob.  171.  2  Roll.  Abr.  bb.  2  Co.  55.  Buckler's  cafe. 
Moor,  pi.  591.  Cro.  Eliz.  451,  585.  See  Moor  881. 
cont. 

2.  If  to  the  perfection  of  an  eftate  limited  in  the  pre- 
miffes there  be  a  ceremony  neceffary,  which  is  not  requi- 
fite  to  pafs  the  eftate  in  the  habendum  ;  there  if  the  cere- 
mony be  not  performed,  to  carry  the  eftate  in  the  pre- 
miffes, the  habendum  (hall  ftand,  tho'  it  be  repugnant  to 
the  premiffes ;  as  if  a  man  covenants,  grants,  demifes, 
and  to  farm  lets  land  to  A.  and  B.  and  the  heirs  of  B, 
habendum  to  A.  and  B.  for  three  hundred  years,  this  is 
but  a  term  of  years  in  A.  and  B.  tho'  there  be  words  of 
inheritance;  for  it  was  plainly  the  intention  of  the  leffor 
to  create  a  term  only,  by  his  ufir.g  tl.e  common  words  of 
demife  ;  befides,  it  is  evident  that  the  leffees  by  the  pre- 
miffes could  have  but  an  eftate  at  will,  becaufe  the  words 
of  inheritance  in  the  premiffes  were  not  fufficient  to 
A  a  a  Ciir/ 
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tarry  the  freeliold  without  livery,  which  was  not  made 
in  this  cafe,  and  confequently  the  habendum  does  not  really 
contradia  but  enlarge  the  premifles ;  'tis  true,  my  Lord 
Coke  fays,  at  the  end  of  this  cafe,  that  if  livery  had  been 
made,  only  a  term  for  years  (hould  have  pafied  ;  becaufe 
that  the  words  of  demifing  and  covenants  m  tlie  deed 
plainly  difcover  the  intention  of  the  parties  to  create  a 
term  ;  but  qua:re  of  this,  becaufe  there  are  words  of  in- 
heritance in  the  premiffes ;  and  therefore  a  livery  pur- 
fuant  to  them  ought  to  be  taken  moft  ftrongly  agamfl 
the  grantor.    2  Co.  23,  24.  Baldwin's  cafe,     i  Jnd.  223. 

Otven  48i  ,,,,--       1, 

But  though  the  habendum  can't  retra<a  the  gift  m  the 
premiHes,  yet  it  may  conftrue  and  explain  in  what  fenfe 
the  words  i'n  the  premifTes  (hall  be  talcen  ;  for  it  is  upon 
a  view  of  the  whole  deed,  that  the  intent  of  the  parties 
muft  becoUeaed  ;  therefore  if  lands  be  given  to  a  man 
and  his  heirs,  habendum  to  him  and  the  heirs  of  his  body, 
this  is  but  an  eftate-tail  ;  becaufe  the  habendum  only  ex- 
pounds the  general  word  heir  in  the  premiffes ;  and  iuch 
cxpofition  is  confiftent,  and  does  not  deftroy  the  operation 
of  the  words  mentioned  in  the  premiffes,  but  only  ex- 
plains in  what  fenfe  they  are  to  be  taken,  and  what  heirs 
are  comprehended.  8  Co.  154.  b.  Co.  Lit.  21.  a.  Lit. 
Rep.  345. 

A  prebend  demifed  land,  of  which  he  was  feifed  m 
light  of  his  church  to  J.  S.  and  his  heir?,  habendum  to 
him  and  his  heirs  for  three  lives,  and  held  to  be  a  good 
leafe  againft  his  fucceffor  ;  becaufe  the  habendum  explains 
in  what  fenfe,  and  to  what  purpofc  the  word  heirs  was 
ufed  in  the  premiffes,  viz.  to  create  a  fpecial  occupancy 
in  the  leiTee  ;  for  if  the  demife  had  been  only  to  'J.  S. 
habendum  for  three  lives  without  inferting  the  word  heirs, 
any  ftranger  upon  the  death  of  J.  S.  might  have  entered 
and  held  the  land  as  a  general  occupant,  during  the  lives 
cf  the  Cejiui  que  vies  ;  therefore  the  heirs  of  the  leffee 
ihall  enjoy  the  land,  becaufe  they  are  mentioned  in  the 
premiffes  ;  but  the  habendum  explains  in  what  manner 
they  (hall  enjoy  it,  and  that  is  as  fpecial  occupants  du- 
ring the  three  lives.  2  Jon.  4.  Pilfworth  a,.",  ^vett. 
2  Keb.  865.   S.  C. 

But  it  has  been  held,  where  a  hufband  was  feifed  of 
land  in  right  of  his  wife  for  her  life,  and  they  both  by 
deed  of  feoffment  conveyed  the  land  to  J.  S.  and  his 
heirs,  habendum  to  him  and  his  heirs,  to  the  ufe  of  him 
and  his  heirs  for  the  life  of  the  wife,  that  the  whole  fee 
fimple  paffed  to  7.  S.  and  fo  was  a  forfeiture  of  the  ef- 
tate  ;  for  there  being  a  fee-fimple  conveyed  to  J.  S.  by 
the  livery,  and  the  premiffes  and  habendum  of  the  deed, 
the  words  of  reftriflion  for  the  life  of  the  wife  refer  onl) 
to  the  limitation  of  the  ufe,  and  confequently  the  fee- 
fimple  remains  in  the  feoffee ;  whereas  in  the  former 
cafe,  the  conveyance  was  wholly  at  Common  law  ;  and 
therefore  the  reftriftion  in  the  habendum  mult  relate  to 
that  or  be  void,  which  is  never  admitted  where  they  are 
only  explanatory,  and  not  repugnant.  Cro.  Eliz.  131. 
Piers  and  Hoe. 

So  of  a  rent ;  as  if  the  grant  had  been  to  J.  S.  and 
his  heirs,  executors  and  afligns,  habendum  to  him  and 
his  heirs,  executors  and  affigns,  for  or  during  the  life  of 
y.  N.  this  is  a  good  habendum,  and  the  leffee  has  only 
an  eftate  for  life  ;  for  the  habendum  does  not  defeat,  but 
explain  the  operation  and  ufe  of  the  word  heirs  in  the 
premiffes  ;  for  as  this  cafe  ftands  upon  the  deaih  of  J.  S. 
his  heirs  fhall  enjoy  the  rent  during  the  life  of  j.  N, 
as  fpecial  occupants ;  whereas  if  the  rent  had  been  gran- 
ted only  to  y.  S.  for  the  life  of  J.  N.  it  would  have 
determined  upon  the  death  of  J.  S.  becaufe  there  can  be 
no  general  occupant  of  a  rent  ;  and  the  heirs  of  J.  S. 
could  not  take,  becaufe  not  named  in  the  grant.  JHoor 
876.  2  Rol.  Ab.  66.  Wilkins  and  Parrott.  i  Erownl. 
169.     I  Buljl.  135. 

But  if  the  grant  had  been  to  him  and  his  heirs,  haben- 
dum to  him  for  his  life,  and  the  lives  of  three  others,  this 
is  likewife  a  good  habendum,  becaufe  it  does  not  render 
the  word  heirs  in  the  premiffes  ufelefs,  but  expounds 
them  only  to  create  a  fpecial  occupancy,  and  thereby  to 
prevent  the  determination  of  the  eftate  by  the  death  of 
the  grantee.  I  Bulf,  135,  136.  Bowels  and  Poor,  Cr, 
Ja.  282. 
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But  if  the  grant  in  the  premiffes  be  of  a  rent  to  a 
man  and  liis  heirs,  habendum  for  the  life  of  the  grantee, 
this  is  a  void  habendum,  becaufe  it  totally  defeats  the  ope- 
ration of  the  word  heirs  in  the  premifles,  and  confe- 
quently is  /epugnanc,  and  not  explanatory,  and  there- 
fore void.     2  Co.  23,  24. 

If  a  man  makes  a  feoffment  in  fee  in  20  acres  to  A. 
and  B.  habendum  one  moiety  to  A.  and  the  other  moiety 
to  B.  this  is  goodj  and  the  habendum  makes  them  te- 
nants in  common;  for  though  the  premifles  be  joint, 
and  therefore  of  themfelves  would  operate  to  give  a  joint 
eftate  and  pofleflion,  yet  the  habendum  explaining  the 
manner  of  poireffing  is  not  inconfiftent  or  repugnant,  be- 
caufe it  makes  no  divifton  of  that  undivided  poffefEoa 
which  was  given  in  the  premiffes.  Co,  Lit.  190.  k, 
183.  b.     Hob.  172. 

But  if  the  habendum  had  limited  10  acres  to  A.  and 
the  other  10  acres  to  B.  this  had  been  void,  becaufe  the 
habendum,  in  this  caie,  contradidls,  and  is  repugnant  to 
the  premiffes ;  for  by  tne  premiffes,  the  intire  and  undi- 
vided poffeiiion  of  the  whole  twenty  acres  is  equally 
given  to  both ;  and  therefore  the  habendum  that  excludes 
A.  out  of  his  fliare  of  ten  acres,  and  B.  out  of  his  (hare 
of  ten  acres,  is  contradidory  to  the  premiffes,  and  there- 
fore void.     Hob.  1 72. 

If  a  leafe  be  made  to  two,  habendum  to  one  for  life,  re- 
mainder to  the  otiier  for  life,  this  is  a  good  hahendur';, 
becaufe  it  explains  the  tieiign  of  the  gift  in  the  premifles, 
and  liiews  that  they  (iiall  take  the  whole  in  fuccefiion 
one  after  the  other.  Co.  Lit.  183,  190.  2  Co.  55.  2 
Rol.  Al>r.  65. 

So  a  leafe  to  the  mother  and  fon,  hihendum  eis  pro  ier- 
niino  vita  eorum  is"  alter  ius  eorum  diutius  vivent',  Jucccjjive 
uni  eorum  poji  aiterum,  ficut  tiominaniur  in  charta,  to"  mit 
conjuniiim ;  lierc  tlie  habendum  explains  in  what  manner 
they  ihall  enjoy  the  land,  nor  is  the  habendum  void  for 
the  uncertainty  who  fliall  lake  lirft,  bccautc  liiey  are  to 
take  one  after  another,  as  they  are  named  in  the  deed  j^ 
and  therefore  the  mother  was  adjuti^ed  ;o  be  tenant  for 
^ife,  the  remainder  to  tiie  fon.     Dyer  ifii.     1  BulJ.  145, 

But  a  demife  to  A.  habendum  to  imn,  B.  and  C.  pra 
termino  vitte  til  alterius  eorum  JucceJJ.ve  diutius  vivenf^ 
this  ;s  a  void  habendum,  and  neither  B.  por  C.  can  take 
any  thing;  not  as  leffces  in  poffeffion,  becaufe  not  parties 
to  the  ueed,  or  named  in  the  premiffes ;  nor  by  way  of 
remaindei,  btcaufe  they  can't  take  jointly  in  remainder, 
the  limitation  being  to  them  fuecejjlve ;  nor  can  they 
take  in  fuccelfion  one  after  the  other,  becaufe  non  coriftat 
by  the  deed  who  Ihall  take  firft  in  remainder.  Hob.  313. 
Hindjmore  and  Hobert. 

A.  made  a  ieafe  to  B.  C.  and  D.  for  their  lives,  pro- 
•yijo,  and  it  is  covenanted  and  granted,  that  C.  fliall  not 
enjoy  the  land  during  the  hte  of  B.  and  that  D.  (hail  i 
not  enjoy  the  land  during  the  life  of  C.  this  is  but  a  col- 
lateral covenant,  which  ihall  not  alter  tiie  nature  of  the 
eilate  given  by  tlje  premiffes  which  create  the  gift.  Crfc 
Liiz.  89,   107.     Moor  267.      I  Leon.  217. 

A.  mjde  a  leafe  for  three  lives,  and  after  grants  the 
rcverlion  to  jf.  S.  habendum  to  him  lor  liic,  wliich  faid 
eitate  for  lite  to  begin  after  the  death  of  the  three  firft 
kfiecs;  this  is  a  good  grant  of  the  reverfion  to  J.  S.  du- 
ring his  life  to  commence  immed.aieiy  ;  for  though  the 
habendum,  as  is  aheady  obferved,  may  totally  control 
an)  implication  in  tiie  pieniiHes,  and  defeat  the  eifate 
therein  given  by  implication  of  law,  yet  in  this  cafe 
there  was  <,ii  exprefs  eitate  g.ven  lor  the  Jife  of  the 
grantee,  ai  d  no  fubfequeiit  words  fnall  defeat  ttiat  ef- 
tate wiiich  was  complete  and  exprefs  by  the  former  part 
of  the  deed  ;  and  therefore  the  lubfequent  words  which 
would  limit  the  eltaie  to  commence  in  futuro,  are  void  j 
becaufe  a  freehold  can't  be  granted  in  futuro,  for  the  rea- 
fo'is  already  obferved.  1  Rol.  Abr.  bb.  tlob.i-]i.  Moor 
881.  Underhay  and  Undo  hay.  Cro,  Eliz,  269.  ill  re- 
ported. 

A  termor  for  years,  reciting  by  indenture  his  term 
and  -eafe,  grmts  all  his  term,  eftate  and  intereft  to  an- 
otiier,  habendum  fibi  £S?  ajjignalis  Juis  imediate  pojl  mor- 
tem of  the  grantor  ;  this  was  held  a  void  habendum ;  be- 
caufe by  the  grant  in  th«  premifles,    the  wiiok  mteieft 
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was  abfolutely  conveyed  ;  and  therefore  the  hahcndum 
that  retrafls  the  grant  is  void;  for  it  may  happen  that 
the  grantor  may  outlive  the  term,  and  then  the  haben- 
dum idtas,  and  is  repugnant  to  the  grant.  Dyer  272. 
Lilley  and  Hitney.     2  Rol.  Abr.   66.     Hob.  ly i.     Cro, 

Eliz.  255- 

A.  makes  a  leafe  for  three  h'ves  of  lands,  and  after- 
wards demiles  to  y.  S.  for  ten  years  the  reverfiun  of  the 
land,  habendum  the  faid  lands  from  Michaelmas  next  en- 
fuing,  after  the  death  of  the  ieflee  for  lives ;  this  is  a 
good  demife  to  J.  S.  becaufe  the  word  reveifion,  inclu- 
ding not  only  the  intereft  or  eftate  which  A.  had  depen- 
dins.  upon  the  eftate  for  lives,  but  likewife  the  land  it- 
felf,  returning  after  the  determination  of  the  particular  ef- 
tate, the  habendum  which  explains  in  what  fenfc  the  word 
habendum  is  to  be  taken,  (hall  ftand  ;  and  therefore  in  this 
cafe  y.  S.  was  adjudged  to  have  a  term  for  years  in  the 
land,  to  commence  upon  the  determination  of  the  free- 
hold.    Plow.  147,   148,   160.   Throgmorton  ver.   Traiy. 

f^abentXS!  IjOmtnCS.  lu  a  charter  of  Cenulph,  K:ng 
of  the  Mercians,  Ann?  8zi.  Nee  Rex  fuum  pajium  re- 
mirat,  w/habentes  homines,  quos  nos  dicimus  Ftefting-men, 
ntc  eos  qui  accipitres  portant  vel  fatcones.  Mon.  Angl. 
torn.  I.  pag.  100.  Du  Frefne  fays,  they  are  no  more 
than  divites,  rich  men.  But  no  doubt  the  word  implies 
a  ftrifler  fenfe,  and  did  import  either  the  King's  guard  or 
retinue,  who  were  at  the  King's  pleafure  to  be  feajiing- 
tnen,  or  plentifully  entertained  at  the  houfes  of  his  te- 
nants :  Or  rather  tiiofe  old  fervants  who  were  commen- 
ded to  the  religious  by  the  King,  and  io  fajlened  on  tljem 
for  corrodies  or  maintenance  for  life,  or  perhaps  only  the 
pledges  and  fureties,  or  friborghs,  who  under  their  chief 
or  principal  the  tithing  man,  were  to  keep  the  King's 
peace,  ar.d  be  accountable  for  he  breach  of  it.  Cowell, 
edit.   1727. 

l^alicntia,  In  the  fingular  number  fignifies  riches :  Ani- 
mos  eorum  habentia  itiji<ivit  ;  and  it  alfo  fignifies  rich  men, 
t»  3.  Hic  Rex  fuum  pajium  requirat,  vel  habentes  homines 
guos  nos  dicimus  {ei&ing-a\in.      Monaft.    I  torn.  pag.  100. 

^IgaberDafijfcs.    See  ii^ats. 
laabcre    facias    iJoriefGouciiu     See    ©jertment, 
^ojlcffioiii. 

l^abcrC  facias  feifiliam,  is  a  writ  judicial,  which 
lieth  where  a  man  hath  recovered  land  in  the  King's 
court,  direfled  to  the  flieriff,  and  commanding  him  to 
give  Jeifin  of  the  land  recovered.  Old  Nat.  Brev.  fol. 
J54.  See  great  diverfity  thereof  in  the  table  of  the  Re- 
ilfter  yudicial,  verbo  Habere  facias  feifmam.  This  writ 
is  fometimes  iflliing  out  of  the  records  of  a  fine  execu- 
tory, direfled  to  the  (herifF  of  the  county  where  the 
land  lieth.  And  commanding  him  to  give  to  the  cogni- 
fee,  or  his  heirs,  feiftn  of  the  land  whereof  the  fine  is 
levied,  which  writ  lieth  within  the  year  after  xk\t  fine,  or 
judgment  upon  a  fcire  facias,  and  may  be  made  in  di- 
vers forms,  IVeJi.  Symbol.  2.  tit.  Fines,  fe£f.  136.  There 
is  alfo  a  writ  called  Habere  facias  feifinam,  ubi  Rex  ha- 
buit  annum,  diem  (^  vajhm,  which  is  for  tne  .delivery  of 
lands  to  the  lord  of  the  fee,  after  the  King  hath  taken 
his  due  of  his  lands  that  was  convided  of  felony.  Reg, 
Orig.  fol.  165. 

^abcce  facias  Ijifunt,  Is  a  writ  that  lies  in  divers 
cafes,  as  in  dower,  formedon,  &c.  where  view  is  to  be 
taken  of  the  lands  or  tenements  in  queftion.  F.  N.  B. 
in  Indice,  verbo  View.  Bra£ion,  lib.  5.  tra£}.  3.  cap.  8. 
£jf  lib.  5.  part.  2.  cap.  II.  See  View,  Reg.  yud.  fol.  i. 
26,  28,  45,  49,  52. 

l^abcrcllus,  A  fort  of  fifh,  perhaps  haberdine,  or  a 
fort  of  cod-fi(h  dried  and  falted.     Coiuell,  edit.  1727. 

^(^beSTgCOn,  An  helmet  or  head-piece,  which  covered 
the  head  and  fhoulders :  From  the  Germ,  hals,  collum, 
and  bergen,  tegere. 

i^alicrjtfls  or  ^aubcraetS,  Haubsrgettts,  A  kind  of 
cloth,  ot  a  mixt  colour  ;  Una  fit  latitudo  pannorum  li>ic- 
torum,  ruffatorum  i^  haubergettarum,  fcil.  duce  ulnce  infra 
lijlas.  Mag.  Chart,  c.  25,  26.  Et  pupilla  oculi,  part.  5. 
C.  22.     Cowell,  edit.    1727. 

^^abilimentS  of  toar,  Are  armour,  hamefs  and  pro- 
■vifion  of  war  of  all  forts,  without  which  no  war  can  be 
maintained.     3  Par.  Inji.  fol.  yg.     ji  Eliz.  c.  4. 
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fables,  Is  the  plural  of  the  French  halle,  fisnify- 
ing  a  port  or  haven  of  the  fea ;  whence  (hips  fet  forth  in- 
to other  countries,  and  where  they  do  arrive  when  they 
return  from  their  voyaze  :  This  word  is  ufed  27  Hen.  6. 
c.  3.      Cowell.  edit.    1727.     See  l^aflJC. 

^abUUtia,  Ah.'ndance,  plenty. Receptis  de  cafen 

&  tutiro,  b"  eo  minus  propter  habundam  cafei  maximam. 
Paroch.  Antiquit.   p.  548. 

l^acrljC,  A  hatch,  a  i-ate  or  door.    Cowell,  edit.  1727, 

l3atijcs.    See  ^^atrljcs. 

I^adjetca,  A  hatchet  or  cutting  inflrument  of  iron. 
Couell,  edit.  1727. 

I^acljia,  A  hack,  a  pick,  cr  inftrument  for  digging. 

Adam  de  Holt  vendidit  Henrico  Scot  quart  am  partem 

manerii  de  Beterton,  tf  Jlatim  porrexerunt  ad  prtediaam 
quartam  partem  de  Selione  in  Selionem,  isf  ad  ultimum  Se- 
ll, nem  diSius  Adam  cum  hachia  fodit  quandam  particulam 
terra,  &  tradidit  illam  di£io  Henrico  notiiinefeiftna.  Pla- 
cita  I  Edw.  3.  MS. 

l^ackitfp  toacljcs  anu  tljatrs.    See  Coacljes  ana 

Cljaics. 

l^aBbOtC,  Was  a  recompence  made  for  the  violation 
of  holy  orders,  or  violence  offered  to  perfons  in  holy  or- 
ders.     Saxon  Diflionary. 

i^antienljam  lebd.    See  J^ar(T;cjf, 

^aac  of  lanD,  Hada  terra.  Suifumreddidit  in  manus 
doinini  duas  acras  terra  ccntinen'  decern  Seliones  isf  duas 
hjdas,  Anglice,  ten  ridges,  and  two  hades,  jacent'  inter  terr. 
&c.     Rot.  Cur.  Maner'  de  Orleton,  Anno  i6  Jac. 

^aiiEnmga,  Refpea  of  perfons,  partiality,  from  Sax. 
had,  perfon,  degree,  quality  ;  and  arung,  honouring,  ad- 
miring.     Hence  in  the  laws  of  King  Ethelred. yu- 

dicia  detent  ejfe  fine  emni  haderunga,  quod  non  parcaiur  di^- 
viti  alicui  vet  egrno.  ifc. 

I9at)g0n£l,  alias  l^aggoncl.  Seems  to  be  a  tax  or 
mil  <S  :  Item  quando  aliquis  delegabit  terr  am  Burgagii  in 
Eleemofynam  conventus,  terra  ilia  folebat  de  catero  effe  quieta. 
de  hajgorel,  l^  maxime  celerario.  Mon.  Angl:  i  par. 
f.  302.  a.  q. 

%aerC£ie  abnttrtO,  Is  a  writ  that  lay  for  a  lord,  who 
having  the  wardlh.p  of  his  tenant  under  age,  could  not 
come  by  his  ood),  for  that  he  was  conveyed  by  another. 

Old  Nat.,  Brev.  fol.  93.    See  KaViiO;mcnt  Be  gatti, 

and  Htsrede  rapto  in  Reg.  Orig.  J.  163.  but  now  out  of 
ufe. 

^acrene  tcliberaniio   alii  (jitf  Ijabtt   cuffoliiartt 

teiTaC,  Is  a  writ  dircdcd  to  the  Ihei.ff",  coinm^nding 
one,  having  the  body  of  him  that  is  ward  to  another, 
to  deliver  him  to  him,  whole  ward  he  was  by  reafon  of 
his  land.  Reg.  Orig.  fol.  161.  This  is  now  out  of  ufc 
by  12  Car.  2.  cap.  24. 

^aerCDipeta,  The  next  heir :  Et  nullus  haredipeta 
fuopropinquo  vel  extraneo  periculofa  fane  cujiodia  committatur. 
Leg.  H.  c.  70. 

^aCCCtatC,  To  give  a  right  of  inheritance,  or  make 

the  donation  hereditary  to  the  grantee  and  his  heirs. - 

Tandem  ufus  confilio  iS patrocinio  amicorum  hsretavit  Sanilum 
Paulum  de  quatuor  hidis  (3"  dimidta.  Hiftor.  Eiienfis,  edit. 
Gale,  cap.  41. 

^HeUtilQ  COmbutenHO,  It  is  a  writ  that  lies  againft 
him  that  is  a  heretick,  viz.  that  having  once  been  con- 
vi(Sed  of  heref)  by  his  bifhop,  and  having  abjured  it,  af- 
terwards faileth  into  it  again,  or  into  fome  other,  and  is 
thereupon  committed  to  the  fecular  power.  F.  N.  B. 
fol.  269.  This  writ  lies  not  at  this  day,  according  to 
the  opinion  of  Sir  Edward  Coke  in  his  twelfth  Rep.  fol. 
93.  This  writ  is  nov/  utterly  aboli(hed  by  flat.  290^.2. 
cap.  9.  Britton,  lib.  I.  f.  17.  fays,  that,  by  the  Com- 
mon law  fuch  as  felonioufly  burn  the  corn  or  houfes  of 
others,  forcerers  and  forcerefles,  fodomitical  perfons  and 
hereticks  fhould  be  burnt. 

l^afuC  courts  t  Hafne  is  a  Danijb  word,  and  ficrifies 
with  us  a  haven  or  fea-porr.  Letters  patent  of  Richard 
Duke  of  Glouccjier,  Admiral  of  England,  14  Augujl  anno 
5  Ed.  4.  have  thefe  words :  Ulterius  dicuni  quod  dicii  abbas 
isf  conventus  &  praenfjoresfui  habent  isf  habere  confueverunt 
per  idem  tempus  tr.  preeditiis  v.liis  (.'^aiKaftcr  &  Ruia(fead) 
cum  Hulmo  quafdam  curias  partus,  vocatas  hatne  courts,  te- 
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fi'tidas  ilidem  ad  placitum  abbatis,  l^c.     Haven  or  Port 
Courts,  4  hji.  fol.  147. 

^aga,  (Sax.  haga,  manfio,)  A  houfe  in  a  city  or  bo. 
rough.  Ill  Dome/day,  tit.  SuJJex.  Terra  Rogeri,  num.  11. 
Radulfus  tenet  unam  hagam  de  xiL  denar.  fFilllelmus  quinque 
hagas  de  quinque  fol.  &c.  An  ancient  anonymous  author 
expounds  haga  to  be  domt4s  cum  fnopa.  Cum  novem  prafala 
chitatis  habitacuUs,  qua  patria  lingua  hagan  appellari  fi- 
lm. Charta  Etheldri  Regis,  in  Auauario  Mat.  Parif. 
fol.  240.  Coke  on  Litt.  fol.  56.  b.  See  ^m.  It  alfo 
fignifies  an  hedge.  In  an  old  book,  fometime  belonging 
to  the  abbey  of  St.  Aujlin  in  Canterbury,  we  find  that 
King  Stephen  fent  this  writ  to  the  ftierifF  and  juftices  of 
Kenl  in  this  manner :  Stephanus  Rex  Anglorum,  vicecomit. 
&  jujliciariis  de  Kent,  falutem.  Pracipio  quod  facialis  ha- 
bere ecclefics  fanSii  Auguflini  i^  monachis  hagam  fuam, 
quam  Gofceold  eis  dedit,t^c.      Coivell,  edit.  1727. 

I^aga,  A  hedge.     Sax.  hag,  melted  into  hay,  whence 

haia. ^lod  totam  diElam  placeam includere  pofftnt 

fojfato  bf  haga,  fecundum  affijam  forejla.  Mon,  Ang.  tom. 
2.  pag.  273. 

i^agbttt.    See  ©aquc  and  l^aciuctttt. 

^ata,  and  l^apfia,  a  hedge,  and  fometimes  taken  for 
a  park  or  enclofure,  vallatum  fuit,  iS^c.  fojfata  haja  ££?  pa- 
latio.  Brail,  lib.  2.  c.  40.  num.  3.  Hence  hajement  for 
a  hedge- fence.     Rot.  Inq.  33  Ed.  3.  in  Scac.  de  Forejla. 

^pajebOtC,  Is  an  irregular  compound  of  the  French 
haje,  i.  fepes,  and  the  Sax.  bote,  compenfatio,  and  ufed  for 
a  permiflion  to  take  thorns  or  fryth  to  make  or  repair 
hedges ;    or   rather  a  mul6l   for  breaking  hedges.      See 

^ctigebotc. 

=l^atl#fl)0t,  Repeal  of  2  C5f  3  Ed.  6.  againft  fhooting 
with  hail-fliot,  6  y  7  fVill.  3.  c.  13. 

I^aimefugen.    See  ^amfora. 
^airbannum.    See  i^erebannum. 
^air^potouet.    See  potonec  ant  fljot. 

^ake,  A  fort  of  fifh  dried  and  falted,  called  commonly 
Poor  John,  in  the  Weftern  parts  of  England,  hackot,  from 
Sax.  hacod.     The  proverb  obtairs   in    Kent,  As  dry  as  a 

Jjake Et   in  tribus   copulis  vii  idis  pifcis  cum  uno  viridi 

lynge,  cum  tribus  congris,  &  cum  una  copula  df  hake. 
Antiquit.  Parochial,  pag.  575.  See  Spelman's  Glojfary  in 
Hakedus. 

^akCtOn,  A  military  coat  :  Indutus  fuit  Epifcopus 
quadam  armatura,  quam  aketon  vulgariter  appcllamus. 
Waif,  in  Ed.  3. 

I^alfj^blooti.    See  j3Dmtnittcation,  SDcfrcnt. 
^alf^ljaque.    See  l^aquc. 

fealfj^ntark,  (Dimidia  merka,)  Is  a  noble.  F.  N.  B. 
fol.  5.  where  he  faith,  That  in  cafe  a  writ  of  right  be 
brought,  and  the  feifm  of  a  demandant,  or  his  anceflnr, 
alleged,  the  feifin  is  not  traverfable  by  the  defendant ; 
but  he  may  tender  or  proffer  the  half-mark  for  the  inquiry 
of  this  feifin  ;  which  is  in  plain  terms,  that  the  defendant 
(hall  not  he  admitted  to  deny,  that  the  demandant  or  his 
anceftor,  was  feifed  of  the  land  in  queftion,  and  to  prove 
his  denial ;  and  that  he  (hall  be  admitted  to  render  half  a 
mark  in  money,  to  have  an  inquiry  made,  whether  the 
demandant,  (sfc.  were  fo  feifed  or  not.  And  in  this  fig- 
nification  we  find  the  fame  words  in  the  Old  Englijh  Nat. 
Brev.  fol.  26.  Know,  that  in  a  writ  of  right  of  an  ad- 
vowfon  brought  by  the  King,  the  defendant  fhall  not 
proffer  the  half-mark,  i^c.  whereof  Fitzherbert,  ubifupra, 
eiveth  this  reafon,  becaufe  in  the  King's  cafe,  the  defen- 
dant {hall  be  permitted  to  traverfe  the  feifin,  by  licence 
obtained  of  the  King's  ferjeant ;  to  which  effed  fee 
F.N.  B.  fol.  31. 

I^alf^pa]?  officetjS,  What  perfons  are  intitled  to  re- 
ceive half-pay,  4  Geo.  i.  c.  3.  feif.  18.  Rules  for  apply- 
ing half-pay,  32  Geo.  2,  c.  18.  feH.  19,  25.  See 
^OltltCCS. 

i^alfj^fcal,  Is  ufed  in  the  Chancery  for  the  fealing  of 
comnnfTions  to  delegates,  appointed  upon  anv  appeal,  ei- 
ther  in  ecclefiaftical  or  marine  cai'fes.      8  El.  5. 

%alf#tongue.    See  spcaictas  ^Linguae. 

i^alifnt,  Provifions  for  buying  and  felling  of  wool 
there,  2  (ir  3  PA.  £9'  Ma.  c.  1 3. 

^^aligamot.    See  ^ali'motc. 
^alimote.   See  ^^almotc,  and  !^aIjmotc, 
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iBalhC,  An  hole ;  from  the  Sax.  heale^  angtdus.   Cowtll, 
edit.  1727. 

^alitUO^foIk,  i. e.  Holywo'kfolk,  or  people  who  held 
lands  for  the  fervice  of  repairing  or  defending  a  church  or 
fepulchre,  for  which  pious  labours  they  were  excufed  from 
feodal  and  military  fervices.  Hugo  epifcopus  Dunelmenjis 
homines  de  epifcopatu  fecum  coegit  ire  in  gucrram  Scotia,  id 
cum  rediijfent  domi  ab  eo  non  Ucentiati,  fecit  eos  apud  Du- 
netmum  incarcerari.  ^od  ipfi  graviter  ferentes,  fecerunt 
fe  partem  contra  epifcopum,  dicentes  fe  ejfe  haliworfolk.  Id 
terras  fuas  tenere  ad  defenftonem  corporis  S.  Cuthberti,  nee 
debere  fe  exire  terras  epijcopatus,  fcilicet  ultra  Tinam  & 
Teyfam  pro  Rege  vel  epifcopo.  Hifl.  Dunelm.  apud 
Wharroni  Anp:.  Sac.  P.  i.  p.  749. 

l^all,  (Halla,  Sixon  healle)  Ai  ciently  denoted  a  chief 
manfion-houfe  or  i)abitation;  which  word  we  retain  in 
many  counties  of  England  to  this  day,  efpecially  in  the 
county-palatine  of  Chejler,  where  every  gentleman  of 
quality's  feat  is  termed  a  hall.  In  the  book  of  Dcmefdayj 
tit.  Ghent.  Terra  Hugonis  de  Mountfort.  In  Newcerii  hun- 
dred, ipfe  Hugo  tenet  unam  terram  quam  Azor  Rot  tenuit  de 
R.  E.  (Rege  Edvardo)  fine  lialla,  i.e.  fine  domo.  Cowell, 
edit.  1727. 

ilBallagC,  Is  a  fee  due  for  cloths  brought  for  fale  to 
Blackiveil-Hall  in  London.  Co.  vol  6.  f.  62.  b.  Alfo  the 
toll  due  to  the  lord  of  a  fair  or  mai  ket,  for  fuch  commo- 
dities as  are  vended  in  the  common  hall  of  the  place. 

^^aUamafS,  Tne  day  of  Ail-hallows,  or  All-faints, 
Nov,  I.  one  of  the  crofs  quarters  of  the  year  was  com- 
mo'.ly  fo  computed  in  ancient  writings  from  Halymas  to 
Candlemas. 

^aUamfljice,  Is  a  part  of  Yorkfhire,  in  which  the 
town  of  Sheffield  ftands,  21  Jac.  cap.  23.     Cowell,  edit. 

^allbari).  The  Danes  when  they  invaded  this  nation, 
had  hdichets  wiih  two  edges;  the.  Saxons  had  a  like  weapon 
fo  called  :  from  the  Germ,  hall,  palatium,  and  bard,  bi- 
pennis,  which  being  adorned  with  gold  and  jewels,  was 
carried  by  noblemen,  and  from  them  the  Englijh  had  this 
weapon,  which  is  flill  ufed  in  Princes  courts,  Cowell^ 
edit.  1727. 

l^almettts.    See  ^^aljJmote. 

i^almOtC,  or  i^alimOiC,  (from  the  Sax.  heali,  i.  e.- 
aula,  and  gemot,  i.  e.  conventus)  Is  that  we  now  call  a 
court-baron  ;  and  the  etynioldgv  is  the  meeting  of  the  te- 
nants of  one  hall  or  manor.  Omnis  caufa  terminetur  vel 
hundredo  vel  comitatu  vel  halimoto  focam  habentium,  vel 
Dominoruin  curia.  LL.  Hen.  I.  cap.  10.  The  name  is 
ftill  retained  at  Lujlon,  and  other  places  in  Herefcrdjhire, 
It  is  taken  fomeiimes  for  a  convention  of  citizens  in 
their  publick  hall,  which  was  alfo  called  folkmote  and 
hallmote.  As  in  London  every  company  hath  a  hall, 
wherein  thev  keep  tiieir  courts,  4  hJi.  fol.  249,  This 
halmote  and  halimote  are  often  confounded,  though  origi- 
nally they  were  two  diflinft  courts.  But  the  word  ha- 
limote rather  fignifies  the  lord's  court,  or  a  court-baron 
held  in  the  manor,  in  which  the  differences  between  the 
tenants  were  determined  :  from  the  Sax.  heal,  atrium, 
and  gemot,  conventus.     Leg.    H.    i.  cap.  9.      So  in  W. 


Thorn,  anno  1176.  Ipjis  Thnnetcnjibus  ajferentibus  fe  ai 
capitalem  curiam  beat.  Augujiini  Cantuar.  placitandi  caufa, 
vel  judicium  fujlinendi,  nullo  modo  debere  accedere,  fed  in 
halimoto  few  in  Thaneto  omnia  fua  judicia  exerceri. 
Cowell,  edit.  1727. 

^algbcrga,  a  coat  of  mail :  from  the  Saxon  hals,  i.e. 
collum,  and  bergan,  cavere.  It  was  properly  a  defence  for 
the  neck.     Cowell,  edit.  1727, 

^^alsfaug.    See  ^ealfang  and  pillo^p. 

ilallteaD  in  CffejC,  Mifdemeanors  of  its  fpinners  how 
punilhed,   7  Jac.  1.  c.  7. 

^^alpntOtC,  Properly  an  holy  or  ecclefiaftical  court; 
howbeic  there  is  a  court  held  in  London  by  this  name, 
before  the  Lord  Mayor  and  fheriffs,  for  regulating  the 
bakers,  and  was  anciently  held  on  Sunday  next  before 
St.  Thomas's  day,  and  therefore  called  the  Halymote,  or 
liolv  court :  The  title  thereof  ran  thus :  Curia  fanUi 
motus  tenta  in  Guilhalda  civitatis  London,  coram  majore  £5? 
vicecom.  idc,     Cowell,  edit.  1727. 

I^alptucrcfolft, 
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l^aTPtef rrfolft,  (RanuJpbus  Dei  gratia  Duiiclmenfn 
Epi/copus  w;!'iibus  hvninibus  fuis  Francis  iS  Jnglis  de  haly- 
weiciolk  I'filulem.  Mon.  Aug.  i  par.  fol.  512.  b.)  Did 
anciently  funify  'uch  of  the  province  of  Durham,  as  held 
their  lands,  to  defend  the  corps  of  St.  Cuthbert,  and 
claimed  the  privilege  not  to  be  forced  to  go  out  of  the 
biflioprick  ei;her  bv  King  or  bOiop.  Hijl.  Dimelm. 
And  Durham  in  our  Year-books  is  called  Franchife  de 
IV^rk.     Sclden. 

^^am,  A  houfe,  alfo  a  village  or  little  town  :  This  is 
a  termination  of  many  towns  in  England,  as  Nottingham, 
Buckingham,  IFalflngham^  (Sc. 

gambles.    See  l^atilcs. 

^ambltnj  or  ^l^amcliug  of  nOgg,  Is  the  fame  with 
expeditating ;  Manwood's  Fore/}  Law,  ca.  lb.  num.  5. 
fays,  this  is  the  ancient  term  that  forefters  ufed  for  that 
matter,  and  num.  12.  he  adds,  Canutus  in  his  31ft  canon, 
doth  call  the  /awing  of  dogs,  gfiu-fcij/io,  which  was  a  kind 
of  cutting  or  laminc;  of  doos  in  the  hams,  Which  the  old 
forefters  called  hambiing.     See  ©rjJftlttatC. 

I^amlet,  as  alfo  i^amrl,  and  l^ampfcl.  Are  dimu- 
nltives  of  ham,  which  figmfies  habitation.  Camd.  Brit, 
pag.  149,  354.  Kitcbin  hath  hamel  in  the  fame  fenfe, 
who  alfo  ufeth  hampfet  for  an  old  houfe  or  cottage  decayed, 
fol.  103.  Hamlet,  as  Stow  ufeth  it  in  Edw.  3.  feemeth 
to  be  the  feat  of  a  freeholder ;  for  there  he  faith,  the 
King  beftowed  two  manors  and  nine  hamlets  of  land 
upon  the  monaftery  of  TVeftniinfter,  for  the  keeping  of 
yearly  obits  for  his  wife  Qijeen  £/f(?wr,  deceafed.  Spelman 
making  a  difference  betwixt  villam  integram,  villam  dimi- 
diam  &  hamlettam,  hath  thefe  words,  Hamlettam  vera 
qute  medittatem  friborgi  non  obttnuit,  hoc  eji  ubi  quinque 
capitales  plfgii  non  fmt  deprehenft.  The  flatute  of  Exon, 
14  Ed.  I.  mentions  it  thus  ;  Lex  nofmes  de  toutes  les  villes 
Js"  hamlets  qua  font  en  fon  wapentake,  &c, 

i^aniellllS,  A  hamlet. Cum  duobas  foUdis  annul 

rtdditus  in  hamello  de  Chctham.     Will.  Thorn. 

l^amfarc,  is  by  fome  taken  to  be  the  fame  with  ham- 
focne,  i.  e.  The  freedom  of  a  man's  houfe  ;  from  the  Sax. 
bam,  domus,  and  frith,  pax,  and  Hamfocne  is  from  the 
Sax.  ham,  domus,  and  focne,  immunitas,  but  it  feems  ra- 
ther that  hamfare  is  derived  from  the  Sax.  ham,  domus, 
and  fare,  iter  vel  frogrcffio.  So  that  hamfare  is  a  breach 
of  the  peace  in  a  houfe;  and  this  appears  by  Brompton, 
in  Legibus  Hen.  l.  cap.  80.  Si  quis  alium  in  fua  vel  alte- 
rius  dome,  (sfc.  fagitiet  vel  lapidet,  vel  colpem  ojlenfibilem  un- 
dequaq;  facial,  homfocne  eJi  vel  hamfare,  /.  e.  he  is  either 
guilty  of  a  violent  entry  into  the  houfe  of  another,  or  of 
the  breach  of  the  peace  in  his  own  houfe;  for  by  the  de- 
finition it  appears  that  the  offences  are  not  the  fame. 
Cow  ell,  edit.  1727. 

l^amma,  a  home-clo.'e,  a  fmall  croft,  or  little  mea- 
dow.    ^loddam  pralunculum   quod   vacatur    hamm. 

Paroch.  Antiq.  pag.  135.  ^latuor  acras  prati  in  Gore 
juxta  hamam  Githerti.  lb.  p.  176.  Computant  de  fex 
foi'idisy  oilo  denariis  rcceptis  de  duol'us  hammis  prati  in  campo 
de  TVendleburg.  lb.  p.  572.  In  which  latter  citation 
hnmma  prati  feems  to  be  a  narrow  fkirt,  hem,  or  edge 
rrf  meadow'  or  grafs  in  the  common  field.  See  Rennet's 
Chffarj. 

%amtlia.  Some  fort  of  fifliing-tackle ;  perhaps  the 
poles  with  which  tuey  beat  the  water,  to  drive  the  lifh 
into  the  nets.     Couiell,  edit.  1727. 

l^ampcon^Court,  Made  an  honour,  iJc.  31  H  8. 
c.  5. 

iPlximto'iiCn.  Skene  de  verbor.  fignif.  writeth  it  Haim- 
fuken  J  and  deriveth  it  from  haim,  a  German  word,  fig- 
nifying  a  houfe.,  and  fuchcn,  that  is,  to  feek,  fearch,  or 
purfue :  It  is  ufed  in  Scotland  for  the  crime  of  him  that 
violently,  and  contrary  to  the  King's  peace,  aflaulteth  a 
man  in  his  own  houfe,  which  (as  he  f:ith)  is  punifiiable 
equally  with  ravifhing  a  woman.  Significat  etiam  quie- 
ianliam  mijericfrdia  iiitraticnis  in  etienam  domum  vi  ^  in- 
jtifte.  Fleta,  lih.  i.  cap.  47.  Our  ancient  records  ex- 
preffi  burglary  under  this  word  hamfocne.  In  a  charter  of 
donation  fioni  King  Edmur.d  to  the  church  of  St.  Mary, 
Gla/lon,  we  have  thefe  words,  Concedo  Ubertatem  isf  po- 
ttflatem,  jura,  confuetudines  l^  omnes  forisfaSluras  omnium 
terrarum  fnarum,  i.  Burgherith  isl  hundred fetena,  athas 
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iff  or  del  b!  infangtheofas,  hamfocne  ^  fridebrice  13  forejlii 
(sf  toll  &  team  in  omni  regno  meo,  i^c.  It  fignifies  alio  a 
franchife  or  privilege  fo  called,  granted  to  the  lords  of 
manors,  whereby  they  hold  pleas,  and  take  cognizance  of 
the  breach  of  that  immunity.     Cowell,  edit.  1727. 

^^anD^bO^OUJ,  A  furety,  a  manual  pledge,  that  is,  an 
inferior  undertaker  ;  for  headbortnvh  a  fuperior  or  chief 
inftrument.     Spelm. 

l^anB  ixi  ailD  fjaim  out,  Is  the  name  of  an  unlawful 
game,  prohibited  by  17  Ed.  4.  c.  2. 

i9anllfl!l,  L  four  inches  by  the  ftandard.  Stat.  7.X 
H.  "8.  5,  i^c. 

l^anU^gcitlj,  Peace  or  proteftion  given  by  the  King 
with  his  own  hand.  So  among  the  compadts  of  Alured 
and  Gudrun,  fe(ft.  i.  Et  hoc  eJi  primum  ediBum  ecclefiix, 
pax  inter  parietes  fuos,  tit  Regis  hand-grith  femper  incon- 
vulfa  permaneat.  This  is  the  meaning  of  that  paffage  in. 
the  13th  chapter  of  the  Laws  of  King  Hen.  i.  Hac  mit- 
iunt  hominem  in  mifericordia  Regis,  infraiiio  pads  quam 
per  manum  fuam  dabit  alicui.  This  is  what  we  call  bat- 
tery.    Cowell,  edit.  1727. 

^ailH^gtm,  Is  an  engine  prohibited  to  be  ufed,  and 
carried  about,  by  the  ftatute  33  Hen.  i.  r.  6.  And 
though  a  dag  was  invented  of  late  time,  and  after  the 
making  of  the  faid  aft,  and  is  not  known  by  the  name  of 
a  hand- gun,  but  by  its  own  fpecial  name,  yet  the  car- 
rying a  dag  is  within  the  a£t.  See  Co.  lih.  5.  fol.  7 1,  72. 
See  (I5ltn. 

l^anll^ijabftHJ,  A  thief  apprehended  in  the  very  faft, 

having  the  ftolen  goods  in  his  hands A'^  forijbanni- 

tum,  aut  furem,  hand-habendnm,  Francigenamvet AngUcumy 
ultra  duodecimum  tetatis  annum,  bf  8  denarios  valentem, 
imputtitum  tranfeant.  Leges  Hen.  r.  cap.  59.  Fleta, 
lib.  1.  cap.  38.  fea.  i.  and  BraSlsn,  lib.  3.  traH.  De 
Conna.  cap.  33.  feSi.  2, 

^antlt^l^abcnll,  (Sax.  halbtndre  handa)  Si  quis  hominem 
liberum  latrocinium  feu  rem  furatam  fecum  deferententy 
(quern  haebbendre  handa  vacant)  comprehenderit,  iSc, 
Council.  Berghamfted,  anno  697.     See  ^onO^ljabCllH. 

^^anoicrafts.  See  klitxi^,  0cttfircrisf,  '^annfatfitre?, 

SEcaiif. 

il^anHp^lUarp,  A  kind  of  cloth  made  at  Cockfiall, 
Bocking,  and  Braintree  in  Effex,  and  mentioned  in  the 
ftatute  4  y  5  Phil.  £3"  Mar.  5. 

f^antfarc.    See  ^^incfarc, 

^anig.  Some  cuftomary  labour  to  be  performed.  We 
read  it  in  the  Monajl.  2  tom.  pag.  264.  Et  fint  quieti  de 
operibus  cafiellorum,  parcorum,  pontium  &  de  claufuris  ii 
de  carreio  W  fumagio  tf  hanig,  i^  regalium  dimorum  tsdifi- 
catione  fs"  omnimoda  operatione. 

Tlpanktott  or  l^angtoite,  (from  the  Saxon  hangan,  i.e. 
fufpendere,  and  wile,  mul£la,)  Is  (according  to  Rajlal)  a 
liberty  granted  to  a  man,  whereby  he  is  quit  of  a  felon  or 
thief,  hanged  without  judgment,  or  efcaped  out  of  cu- 
flody.  We  read  it  interpreted  to  be  quit  de  laron  pendu 
fans  ferjeants  le  roy,  i.  e.  without  legal  trial.  And  elfe- 
where,  Muliia  pro  latrone  prater  juris  exigentiam  fufpenfo 
vel  elapfo.  It  may  perhaps  alfo  fignify  a  liberty,  whereby 
a  lord  challengeth  the  forfeiture  due  to  him,  who  hangs 
himfelf  within  the  lord's  fee.  See  IBIOODtHit.  It  feem* 
to  be  fo  in  confuetud.  ex  Domefday,  by  Dr.  Gale,  viz. 
Hangenwithum  faciens  in  civitate  10  s.  dabit.  Couiell, 
edit.  1727. 

^auapcr,  or  ^anpec  of  the  Chancery,  Seems  to  fig- 
nify the  fame  as  fijcus  originally  docs  in  Latin.  10 
Ric.  1.  c.  I.  A  ftamp  duty  continued  for  making  good 
the  revenue  of  the  hanaper.     23  Geo.   2.   c.  25.       Sec 

Clerk  of  tl)c  Ijanapcr. 

^^anOlJCC,  The  precedence  of  the  Hamver  family, 
10  Ann.  c.  4.     See  -ISiUO;,  &c. 

l^anfC,  According  to  Ortelius  in  the  Index  to  his 
Additament  to  his  Theatre,  verb.  Anfiatici,  Is  an  old  Go- 
thijh  word  :  it  fignifieth  a  certain  fociety  of  merchants 
combined  together,  for  the  good  ufage  and  fafe  pafiage  of 
merchandife  from  kingdom  to  kingdom.  This  fociety 
was,  and  in  part  yet  is,  endowed  with  many  large  pri- 
vileges of  Princes  refpeftively  within  their  territories.  It 
had  four  principal  feats  or  ftaples,  where  the  Almoin  or 
German  merchants,  being  the  ereftors  of  this  fociety,  had 
B  b  b  an 
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on  efpecial  lioufe,  one  of  which  was  here  in  Lindon,  called 
Gildhalda  Teutonicorum,  or  among  us  vulgarly  The  Steel- 

Tard. Et  quod  habeant  gildam  mercatoriam  cam  hanfa, 

i^c.  Charta  Hen.  7.  Balivis  h  Burgenf.  Montgomer. 
Cnoell,  edit.  1727.  'Privileges  of  the  merchants  of  the 
Hanfe  confirmed,  19  Hen.  7.  c.  23. 

!^an!E(#2Cotl3nS,  So  called,  either  becntife  near  the  fea, 
or  from  the  Gothick  word  anfi.,  which  fignifies  thofe  who 
were  the  mod  noble  and  richeft  of  the  people ;  and  from 
thence  we  may  infer,  that  thefe  towns  were  the  chiefeft 
for  trade  and  riches ;  or  from  the  German  hanfa,  i.  e. . 
focietas,  or  a  company  of  merchants,  or  men  excelling 
others  in  trade:  At  firft  there  were  feven  towns  fo  called, 
and  afterwards  70.     Cowell,  edit.  1727. 

^aUtCloUe,  An  arreft  ;  from  the  German  hant,  i.  e. 
an  hand,  and  load,  i.  e.  laid,  manus  immiffio.  ^ui  menus 
immijjionem  refi/ierit,  quod  hantelode  vocant,  40  fol.  folvat 
in  publico.     Du  Frefne. 

^ap,  (French  happer,  i.  rapere,  to  fnatch  or  catch) 
Signifies  the  fame  with  us,  as  to  hap  the  pofTeflion  of  a 
deed-poll.     Littleton,  fol.  8.     Couiell. 

IBaqUC,  Is  a  hand-gun  about  three  quarters  of  a  yard 
long.  33  Hen.  8.  cap.  6.  and  2^3  Ed.  6.  cap.  14. 
There  is  alfo  the  half-haque  or  demy-haque.     See  dJun. 

l^aqilCllUt,  (French)  A  kind  of  gun  or  caliver,  other- 
wife  called  an  arquebufe.  Stat.  2  Jif  3  Ed.  6  cap.  14. 
and  4  fs"  5  Ph.  IS  Ma.  cap.  2.  otherwife  called  a  haobut. 
The  haqtiebut  is  a  bigger  fort  of  hand-gun  from  theTeut. 
haek  buyfe.     See  (2Dun. 

TJ^aratitim,  or  l^atactum,  (from  the  French  haras) 
Signifies  a  race  of  horfes  and  mares,  kept  for  breed. 
Spel.  Glojf.  verb.  Haratium.  Et  decimas  de  domino  fuo, 
de  pratis,  de  bladis,  parcis,  haratiis,  molendinis  iS  de  vi- 
variis.     Mon.  Angl.  part  I.  fol.  339. 

l^arllOUrg  and  l^alJCnS.  The  penalty  of  doing  nu- 
fance  to  harbours,   34  y  35  H.  8.  c.  9. 

Penalty  of  throwing  ballaft,  iSc.  out  of  fliips  in  har- 
bour, tSc.   19  Geo.  2.  f.  22. 

.  Ships  firanded  in  harbours,  &c.  to  be  removed  by  the 
juftices,    19  Geo.  2.  c.  2.  f.  3. 

For  the  repair  of  Arundel  port,  6  Geo.  2.  c.  12. 

For.  repairing  Bridport  harbour,   8  Geo.  i.  cap.  11. 

For  the  repair  of  Burlington  pier,  8  ilf  g  fV.  3.  c.  29. 
3  G.  I.  c.  10.     26  G.  2.  c.  10. 

Nufances  from  the  tin-works  to  the  harbours  in  De- 
von/hire  and  Cornwall  prohibited,  22  H.  8.  c  10  27 
H.  8.  f.  23.  ^ 

A  duty  on  (hips  for  the  repair  of  Dojjer  harbour,  25 
El.  c.  6.  31  Eliz.  c.  13.  35  El.  c.  7.  fea.  28.  44 
EL  c.  g.  fe£f.  35.  I  Jac.  i.  c.  32.  13  £5f  14  Car.  2. 
c.  27.  II  Ssf  12  W.  3.  f.  5.  2^3  ^w.  c.  7.  9 
C?«ff.  I.  c.  30.      10  Gi'o.  I.  c.  7.       II  G«.  2.  c.  7. 

For  repairing  the  harbour  of  Ellenfoot,  22  Gf^.  2.  f. 
6.     29  G^fl.  2.  f.  57. 

For  repairing  the  pier  of  Ilfordcombe,  4  Geo.  2.  c-.  19. 

For  improving  the  harbour  of  Leith,   27  Geo.  2.  r.  8. 

For  the  repair  of  Lime  harbour,   35  El.  c.  7.  fea.  29. 

For  making  a  bafon  at  Liverpoole,  8  Ann.  c.  12.  11 
Gfs.  2.  f.  32. 

For  repairing  the  piers  of  Margate,   11  G^a.  i.  c.  3. 

For  recovering  the  harbour  o(  Minehead,  12  ijf  13 
/^  3.   C.  9.      10  y/«n.   f.  24.       II  G?«.  2.   <:.  8. 

For  repairing  New  Haven  in  Supx,    4  G^».  2.  r.  17. 

For  pulling  down  piles  and  fifligarths  in  the  Ouze 
and  Humher,  23  H.  8.  c.  \8. 

Barton  harbour  in  Cumberland,  4  Ann.  c.  18.  1 1  G^a. 
1.  r.  16.      5  Geo.  2.  c.  13. 

For  preferving  the  harbour  of  Catwater  near  Plymouth.. 
8  yfnn.  C.8. 

For  improving  the  harbour  of  Poole,  and  afcertaining 
the  harbour  duties  there,   29  Geo.  2.  c.  10. 

For  enlarging  Ramfgate  harbour,  and  repairing  Sand- 
tutch,  22  Geo.  2.  f.  40. 

For  the  laying  of  ballaft  at  Rye  and  Winchelfea,  2  IS 
3  Ed.  6.  c.  30.  '    ' 

For  repair  of  the  harbour  of  Rye,  7  Geo.  i.  c.  a.     9 
'"    '    c,  30.     10  Gf<».  I.  f.  7.     II  Gf«>.  2.  c.  7, 
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For  the  repair  of  Scarborough  pier,  37  H.  8.  f.  i<. 
5  Geo.  2.  c.  11.     25  Gffl.  2.  f.  44 

Wears  and  engines  in  the  haven  of  Southnmpton  may 
be  pulled  down,    11  //.  7.  c.  5.      14  y  15  /y.  8.  f.  13. 

For  repair  of  Southwold  harbour,  2o  Geo.  2.  c.  14. 
30  Geo.  2.  f.  58. 

For  improving  Sunderland  harbour,  13  Geo.  1.  c.  6. 
20  Geo.  1.  f.  18. 

For  the  harbour  of  If'atchett,  7  Geo.  i.  r.  14. 

For  preferving  IVey mouth  hiixhour,   22  G^i?.  2.  r.  22. 

For  the  repair  of  iVhitby  harbour,  I  Ann.  Jl.  2.  c.  19. 
7  Geo.  I.  c.  \b.     8  G^«.  2.  c.  10.     23  Gf(?.  2.  c.  39. 

For  improving  the  harbour  of  Whitehaven,  13  G«.  2. 
c.  14. 

For  repairing  Yarmouth  Haven,  22  Car.  2.  c.  2.  29 
Gar.  2.  f.  10.  I  Jflf.  2.  f.  16.  vIV.  IS  M.  c.  ij. 
10  is"  II  W.  3.  tr.  5.  I  Ann.  ft.  2.  c.  7.  9  Gf<?.  i.  c. 
10.     20  Gfo.  2.  f.  40.     23  Geo.  2.  c.  6. 

^5aflllBiCC.  Domefday  tit.  Glowec.  Burg,  lumicare. — • 
/«  Wales  funt  tres  hardwices,  lumechare,  potifchmet,  ts"  di~ 
7iiid.  is  m  his  funt  8  carucata  iS  11  villani.  Spelman  feems 
to  interpret  it  a  hard  village,  and  Du  Frefne  falls  into  a 

perfedf  blunder  upon  the  word. It   feems  rather  to 

mean  heord-wic,  the  herdfman's  village,  as  Ceorlton,  the 
Churls- town:  Whence  Herdwick  and  Charlton,  ato  now 
the  names  of  very  many  places.     Cowcll,  edit.  1727. 

^arE#j)ipc0.    See  Came. 
T^ariot.    See  ^$tmu 

l^arnClS,  (German  hernifch,)  Signifies  all  warlike  in-. 
ftruments,  a  word  often  ufed  in  our  hiftories,  viz.  Ho- 
veden,  pag.  725.  Mijfas  ab  eo  cum  hernafio  yaa  in  An- 
gliam :  And  in  Matt.  Parif.  Vita  S'anili  Albani,  pag.  98. 

^ai'Oj  i^arron.  An  outcry,  or  hue  and  cry  after  fe- 
lons and  malefactors Cuhicularius  epifcopi   Elienfis 

Willielmum  de  Holm  interfecit Margareta  Soror  in- 

terfeEii  fecuta  eft  epfcopum  clamorc  terribili  vociferans  har- 
lonfuper  <«Thoma  de  Lylde,  harron,  harron  fuper  te,  tu, 
enim  interfecijli  fratrem  meum  Willielmum  de  Holme, 
harron  fuper  te,  harron.  Hift.  Elien.  apud  Whartonl 
Angl.  Sacr.  par.  i.  p.  658.  See  the  original  of  this 
Clameur  de  haro  among  the  Normans  in  la  Coutume  di 
Normandie,  per  M.  Henry  Eeifnage,  vol.  I.  pag.  104. 

^arc0.    See  Came. 

^arpcbltS,  The  fame  with  ^atlUCbttt. 

l^arricrS,  (Harreai  canes)  Harriers   or    hounds   for 

hunting  the   hare. Johannes  le  Bay   tenet  duas  hidas . 

terrts  de  Domino  Rege  tn  Bockhampton  per  ferjantiam  cuf- 
todiendi  unam  mutam  caniculorum  harredtorum,  (/.  e.  one 
pack  of  beagles,  or  fmall  harriers)  ad  cuftum  Domini, 
Regis.     Cart.  12  Ed.  i. 

^aCt,  Is  a  flag  of  five  years  old  complete,  Manwood's, 
Foreji-Li.ws,  cap.  4.  num.  5.  which  he  hath  out  of  Bu- 
dceus  de  Philolog.  lib.  10.  And  if  the  King  or  Queen  do 
hunt  him,  and  he  efcape  away  alive,  then  afterward  he 
is  called  a  Hart-royal:  And  if  the  beaft  by  the  King  or 
Queen's  hunting  be  chafed  o^t  of  the  foreft,  and  fo  ef- 
cape, proclamation  is  commonly  made  thereabout,  that 
in  regard  of  the  paftime,  that  the  beaft  hath  ftiewcd  to 
the  King  or  Q^ieen,  none  fhail  hurt  or  hinder  him  from  ! 
returning  to  the  foreft  j  and  then  he  is  a  Hart-Royal' \ 
proclaimed.  .  [ 

l3.irtl;#monep.    See  l^cai-tlj^tontp.    And  harth- 

filver    and    harth  money.     See    CilUnnfJ^^tnOnCp    and 

pcter^pcnre. 

^^aUUCft  \UO;tkmcn,  May  be  licenfed  by  juftices  of 
peace  to  go  mto  other  counties  to  work,  &c.  Stat.  13 
is  14  Car.  2.  c.  12. 

^al'pa.  The  hafp  or  clafp  of  a  book.  In  the  ftatutes 
of  the  cathedral  church  of  .St.  Paul  in  London,  it  was  or- 
dained  Ut  fervientes  ecclefta  afferes  iS  hafpas  librorum 

fuis  fumptibus  rcparari  facient,fi  per  culpam  illorum  confrin- 
gantur — Liber  Statutorum  Eccl.  PauhrJe  Eoiidon.  MS. 
tol.  29.  a.  Sacvifla  curet  quod  Itbri  bene  ligcntur  iS  haf- 
pentur,  iSc.     lb.  6.      39.  b. 

l|5atia  pO;iCt,  A   fliieid   of  brawn.* Johanna  de 

Mujfgi  live  tenet  in  Blechefdon  de  Domini  Rcge  per  fervi- 
tium  defer cndi  Domino  Rcgi  unam  hsftam  porci  pret.  11 
den.  cum  fugaverit  in  parco  fuo  de  Cornbirie.  Paroch. 
Antiquit.  p.  45  c. 

!f?avCl)C.5 
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l^aCcl)£$  or  l[^acl)C$,  ('mentioned  in  theftat.  27  H. 
8.  23.  by  the  name  of  hatches  and  thi)  are  certain  dams 
or  mour.ds  made  of  rubbifh,  clay  or  earth),  to  prevent 
the  water  iffiiiiig  from  the  ftream-works  and  tin-wa(hers 
in  Cornviall  from  running  into  the  frefh  rivers.  And 
the  tenants  of  Balx/ioke,  and  other  manors  there,  are 
bound  to  do  yearly  certain  days  works  ad  la  hacches. 
Survey  of  Ccrnwall. 

IpatS  auO  CajJiS,  Shall  be  fulled  by  hand,  and  not 
in  a  mill,  22  Ed.  4.  c.  5. 

The  price  of  them  limited,  ^  H.  -j.  c.  ().  3  //.  8. 
/,  15.      21  //.  8.  c.  9.    ,1  Mar.  Jl.  2.  c.  II. 

Hatters  may  buy  middle  wool  yarn,  i  Ed.  6.  c.  6. 
fea.  4. 

Regulations  of  the  trade  of  making  hats,  dornecks  and 
coverlets  in  Norfolk,  ^  i^  b  Ed.  6.   c.  24. 

Engrofling  hats,  ts^c.  prohibited,    i  Mar.  Ji.  2.  c.  11. 

Direflions  for  the  making  hats  and  caps,  3  £9"  4  Ed. 
6,  c.  2.  fe£t.  5 .     i  El.  c.  II. 

None  to  make  hats  who  have  not  been  apprentices,  8 
El.  c.  11.  f.  2. 

Perfons  obliged  to  wear  woollen  caps  on  the  Sundays 
made  in  England,  13  El.  c.  19.  Repealed,  39  El.  c, 
\%.  fea.  45. 

Diredions  for  the  true  making  of  hats  and  felts,  i 
Jac.  I.  c.  17, 

How  many  apprentices  a  hatter  may  take,  7  "Jac,  I. 
c.  17.  fea.  3. 

No  aliens  to  be  hatters,   i  'Jac.  i.  c.  17.  fea.  4. 

Hats  and  caps  may  be  exported,  dutyfree,  11  fs*  12 
W.  3.   c.  20.  /   I. 

No  hats  or  felts  to  be  exported  from  the  plantations, 
5  Geo.  2.  c.  22. 

Hatters  in  the  plantations  to  have  but  two  apprentices, 
and  not  to  employ  negroes,     5  Geo.  2.  c.  22.  fa.  7.  is" 

8.    See  ^anttfattutes. 
fpaubecgets.    ^et  ^^alierjctts;. 

^aubcrgCttlim,  The  fame  with  Halfierga.  Fleta, 
lib.  I.  cap.  24.  par.  12.  It  other  wife  fignifies  a  kind  of 
woollen  cloth.     See  l^abCCiCtfiS. 

■  ipailEDClonU,  a  head-land,  now  commonly  a  Z»<7i- 
iana',  whence  the  head-way  or  bad-way,  Paroch.  Antiq. 
p.  587. 

il^aucnis.    See  ^arbour?. 

^aUECfo^UtoCft,  Made  a  borough  and  county,  33  ts" 
34  Hen.  8.  f.  26. 

Tl^aula,  A  haven  :  Duas  partes  decmarum  de  haulis, 
^c'    Monaft.   I  torn.  564. 

f^auc,  {LL.  JVill.  I.  cap.  16.)  Seems  to  be  there  ufed 
for  hatred ;  from  the  French,  hair  to  hate.  Cowell, 
edit.   1727. 

l^aittljOltCC,  (Homo  kricatus)  A  man  armed  with  a 
coac  of  mail.  Et  facicndo  fervitium  de  hauthoner,  quan- 
tum pertinet  ad  preediaam  villam.  Charta  Galfndi  de 
Duiton,  tempore  Hen.  3. 

l^ato,  \from  the  Sax.  hnga)  A  fmall  quantity  of  land 
fo  called  in  Kent  ;  as  a  hemphaw  or  beanhaw,  lying  near 
the  houfe,  and  encloleJ  for  that  ufe.  Saxon  Dia.  But 
Sir  Edw.  Coke  (on  Littl.  fol.  5.  b.)  fays,  in  an  ancient 
plea  concerning  Feverjham  in  Kent,  hawes  are  interpreted 
to  fignify  manftons.  Camden  fays.  That  hawgh  or  bowh 
fignifies  a  green  plot  in  a  valley,  as  they  ule  it  in  the 
north.     Cowell,  edit.  1727. 

i^aluarD.    See  l^ni'lMatD. 

^^atoUeCk,  (Frencn  haubert,  lorica)  He  who  holdeth 
land  in  France,  by  finding  a  coat  or  fhirt  of  mail,  and 
to  be  ready  with  it  when  he  (hall  be  called,  is  faid  to 
have  Hauberticum  feudum  ;  whereof  Hotoman  writeth  thus, 
Hauberticum  feudum  Gallica  lingua  vulgo  dicitur  pro  hri- 
catum,  i.  datum  vojfallo  ea  conditione,  ut  ad  ediaum  lori- 
catus  five  cataphraiius  fit  prajlo.  Nam  ut  lorica  Latinis 
proprie  tegmen  de  loro  faaum,  quo  major es  in  bello  utcbantur, 
'isfc.  frequentijjime  autem  pro  esnea  armatv.ra  Integra  ufurpa- 
,tur  ;  ftc  apud  Gallos  haubert  proprie  Icricam  annulis  contex- 
iam  ftgnificat,  quam  vulgus  cote  de  maille  appellat.  Hotom. 
tn  verb,  feudal,  verbo  hauberticum  feudum.  Hauberke, 
with  our  anceftors,  feemeth  to  fignify  as  in  France  a  fhirt 
or  coat  of  mail,  and  fo  it  feemeth  to  be  ufed,   13  Ed.  1. 
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flat.  3.  cap.  6.  though  in  thefe  days  the  word  is  other- 
wife  written,  as  halbert,  and  fignifies  a  weapon  well 
enough  known. 

?^alDC9,  In  Domefday-Book  fignifies  manfions  or  dwel- 
ling-houfes. 

_  ^atUt3,  Small  vefTcls  of  burden  to  carry  goods  in  the 
river  Thames  from  Feverfiam,  (sfc.  to  London,  fuch  as  are 
ftill  called /;»yr.     Cowell,  edit.    1727. 

^aVukCrS,  Thofe  deceitful  fellows  that  go  from  place 
to  place,  buying  and  felling  biafs,  pewter  and  other 
merchandife,  that  ought  to  be  uttered  in  open  market  : 
The  appellation  feemeth  to  arife  from  their  uncertainty, 
like  thofe  that  with  hawks  feck  their  game  where  they 
can  find  it  j  you  may  read  the  word  25  Hen.  8.  c.  6.  and 
33  Hen.  8.  c.  4.  We  now  call  thofe  hawkers  that  go  up 
and  down  the  ftreets  crying  news  books,  and  felling  by  re- 
tail ;  and  thofe  who  fell  them  by  wholefale  from  the  prefs 
ire  cMed  Afercury's.     Cowell,  edir.    1727. 

Hawkers  of  unflamped  news-papers  to  be  fen t  to  the 
houfe  of  corredion,   16  Geo.  2.  c.  26.  fa.  5. 

?^atohcts  aim  ptnlars.    Stat.  9  iv.  3.  'cap.  27.  /. 

I.  There  fhall  be  paid  to  his  Majefly  by  every  hawker, 
pedlar,  petty  chapman  or  other  trading  perfon,  going 
from  town  to  town,  or  to  other  mens  houfes,  and  tra- 
velling either  on  foot,  or  with  horfes  or  otherwife,  carry- 
ing to  fell  any  goods,  a  duty  of  4/.  for  each  year; 
and  every  perfon  fo  travelling  with  a  horfe  or  other 
bead  bearing  or  drawing  burden  fhall  pay  4  /.  a  year 
for  each  horfe  or  beaft,  over  and  above  the  other  4  /. 

Sea.  2.  Every  pedlar,  &c.  fo  travelling,  upon  receiving 
his  licence  (hall  pay  unto  fuch  perfons  as  the  Lords  Com- 
miflioners  of  his  Majelty's  Treafury  (hall  appoint  to  be 
commiflioners  for  licenfihg  hawkers,  pedlars  and  petty 
chapmen,  not  exceeding  three,  or  any  perfon  deputed  by 
them,  one  moiety  of  the  duty,  and  give  fecurity  by  bond, 
with  one  furety  to  be  taken  in  his''  Majedy's  name,  for 
the  payment  of  the  other  moiety  at  the  end  of  fix  calendar 
months,  unlefs  the  party  (hall  choofe  to  pay  down  the 
other  moiety;  in  which  cafe  he  fliall  be  allowed  2s.  in 
the  pound  for  prompt  payment. 

Sea.  3.  If  any  fuch  hawker,  i^c.  be  found  trading 
without  licence,  fuch  perfon  (hall  forfeit  12/.  one  moiety 
to  the  informer,  and  the  other  moiety  to  the  poor  of  the 
parifh;  and  if  any  perfon  fo  trading,  upon  demand  made' 
by  any  juftice  of  peace,  mayor,  conftable  or  other  officer' 
of  the  peace,  of  any  town  corporate  or  borough  where  he 
(hall  fo  trade,  (hall  refufe  to  produce  his  licence,  he  (hall 
forfeit  5  /.  to  the  churchwardens  of  the  parifh  to  the  ufe 
of  the  poor,  and  for  nonpayment  fliall  fufFer  as  a  vagrant, 
and  be  committed  to  the  houfe  of  correftion. 

Sea.  4.  The  commifTioners,  or  any  two  of  them,  arc 
required  upon  the  terms  aforefaid  to  grant  a  licence  to 
every  hawker,  i^c.  for  which  licence  there  (hall  be  taken 
only  IS.  unlefs  fuch  hawker,  (S",,-.  (hall  travel  with  horfe 
or  other  beaft,  and  in  that  cafe  there  (hall  be  paid  2  s. 
over  and  above  the  duties;  and  the  commiflioners  (hall 
keep  a  diftinct  account  of  the  duties,  and  pay  the  money 
into  his  Majefty's  Exchequer  upon  IFednefday  in  every 
week  (unlefs  a  holy  day]  and  then  on  the  day  .after  ;.  and 
upon  negleft  of  the  fame  (hall  incur  the  penalties  9s  other 
the  officers  of  the  Exchequer, 

Sea.  5.  If  any  perfon  ftiall  forge  any  licence,  or  travel 
with  fuch  forged  licence,  fuch  perfon  (hall  forfeit  50/. 
one  moiety  to  the  King,  and  the  other  moiety  to  him 
that  (hall  fue  for  the  fame,  to  be  recovered  in  any  of  his 
Majefty's  courts  at  Wejlminjler,  and  (hall  be  fubjedl  to 
fuch  other  penalties  as  for  forgery. 

Sea.  6.  Any  perfon  fued  for  putting  in  execution  this 
a£l,  may  plead  the  general  ilTue  Not  guilty  ;  and  if  the 
plaintiff  be  nonfuit,  i^c.  fuch  defendant  (liall.have  treble 
cofts. 

Sea.  7.  If  any  conftable  or  other  officer  (hall  negleifl 
to  be  affifting  in  the  execution  of  this  a6t,  being  required, 
and  being  thereof  convicted  by  the  oath  of  one  witnefs 
before  any  juftice  of  peace,  he  fliall  forfeit  40  j.  to  be  le- 
vied by  diftrefs  and  fale  of  goods  by  warrant  of  fuch  ju- 
ftice ;  the  one  moiety  to  the  poor  of  the  parifh,  and  the 
other  moiety  to  the  informer. 

Ssa. 
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^e^.  8.  It  fhall  be  lawful  for  any  perfon  to  feize  any 
fuch  hawker,  ^'c.  till  he  prodace  a  licence,  or  if  he  be 
found  trading  without  a  licence,  for  fuch  time  as  he  may 
give  notice  to  the  conftable  or  fome  parifh  officer  to  carry 
fuch  perfon  before  a  jullice  of  peace  ;  which  juftice  is  re- 
<juired,  eiti)€r  upon  confeffion  of  the  party  or  proof  by 
•  witnefs,  that  the  perfon  had  fo  traded,  and  no  fuch 
licence  (hall  be  produced  before  the  juftice,  by  warrant 
to  caufetbe  faid  12 1.  to  be  levied  by  diflrefs  and  fale  of 
goods. 

Seii.  9.  This  ad  (hall  not  prohibit  any  perfon  from 
felling  ads  of  parliament,  forms  of  prayer,  proclama- 
tions, gazettes,  licenfed  almanacks,  or  other  printed  pa- 
pers licenfed,  or  any  fifh,  fruits  or  vidluals,  nor  to  hinder 
any  makers  of  goods  within  the  kingdom,  or  their  chil- 
dren, apprentices,  agents  or  fervants,  from  carrying  or 
felling  the  goods  of  their  own  making;  nor  any  tinkers, 
coopers,  glafiers,  plumbers,  harnefs  menders  or  other 
perfons  ufually  trading  in  mending  kettles,  tubs,  houfhold 
goods  or  harnefs,  from  going  about  and  carrying  mate- 
rials for  mending  the  fame. 

Se£l.  10.  There  (hall  be  kept  in  his  Majefty's  Exche- 
quer in  the  office  of  the  auditor  of  receipts  one  book,  in 
which  all  monies  paid  by  virtue  of  this  ad  (hall  be 
entered. 

Se£}.  1 1.  If  any  officer  in  the  Exchequer  (hall  mifapply 
any  of  the  monies,  fuch  officer  (hall  forfeit  his  office,  and 
fee  incapable  of  any  place  of  truft,  and  (hall  pay  the  treble 
value  of  any  fums  fo  mifapplied  to  the  perfons  grieved, 
their  executors,  adminiftrators  or  affigns,  who  will  fue 
for  the  fame  in  any  of  his  Majelty's  courts  at  JVeJiminJier, 
wherein  no  eJoin,  i^c.  privilege  of  parliament,  or  other 
privilege  (hall  be  allowed. 

Seif.  12.  Nothing  herein  (hall  hinder  any  perfon  from 
felling  goods  in  any  publick  mart,  market  or  fair. 

Sea.  14.  It  (hall  be  lawful  for  the  commiffioners  of 
his  Majefty's  Treafury,  out  of  the  monies  raifed  by  this 
aft,  to  pay  to  the  commiffioners,  their  clerks  or  other 
perfons,  fuch  fums  of  money  as  they  may  deferve  for 
their  fervice. 

Sea.  15.  This  a£t  (hall  not  extend  to  give  power  for 
the  licenfmg  of  any  hawker,  Wc.  to  fell  any  wares  in 
any  city,  borough,  town  corporate  or  market  town,  other- 
wife  than  might  have  been  done  before. 

Thefe  duties  are  made  perpetual^  and  made  part  of  the 
aggregate  fund,  3  Ann.  cap.  4.  7  Ann.  cap.  7.  and 
I  Geo.  I.  cap.  12. 

Stat.  3  Ann.  cap.  4.  fea.  4.  Every  perfon  who  being 
aflually  trading  as  a  hawker,  (Sc.  (hall  not  upon  demand 
have  his  licence  ready,  ftiall  forfeit  as  if  he  had  traded 
without  a  licence;  and  in  cafe  any  perfon  (hall  lend  his 
licence,  the  perfon  lending,  and  the  perfon  trading  under 
colour  of  the  fame,  (hall  either  of  them  forfeit  40/.  one 
moiety  to  the  Qi^ieen,  and  the  other  moiety  to  him  that 
(hall  fue  for  the  lame  in  any  of  her  Majefty's  courts  of  re- 
cord. 

Sea.  14.  Perfons  trading  in  the  woollen  or  linen  ma- 
nufactures of  this  kingdom,  and  felling  the  fame  by 
wholefale,  (hall  not  be  deemed  hawkers,  pedlars  or  petty 
chapmen,  within  any  ad;  but  fuch  perfons,  and  thofe 
immediately  employed  under  them,  may  carry  abioad  and 
fell  the  faid  manufadures.     See  tBolIC  IflCC 

Stat.  4  Geo.  I.  c.  6.  No  maker  or  wholefale  trader  in 
EngUfli  bone- lace,  (hall  be  deemed  hawker,  pedlar,  or 
petty  chapman. 

I^ap,  (Haya,  French  haye,)  An  hedge,  an  inclofure, 
anciently  fenced  with  rails,  as  in  Cank-Foreji  there  were 
fevcn  fuch,  and  one  in  moft  parks ;  fometimes  it  is  ufed 
for  the  park  itfelf,  fometimes  for  an  hedge  or  hedged 
ground.  Univerfts  capitulum  B.  Petri  Ebor.  concejjijfe  ad 
firmam  totam  hayam  nojlram  de  Langerath  cumfolo  ejufdem 
hayae,  bruera,  marifco,  &  omnibus  aliis  pertin.  Reddendo 
inde  annuatim  nobis  tempore  pinguedinis  itnum  damum,  i^ 
fermifonte  tempore  unatn  damam,  Wc.  Dat.  13  Kalend. 
Jan.  anno  1279. 

l^ap  anU  Ijap-ntarl^Ct.  Regulations  concerning  the 
hay-mark«t  at  IVeJlminJler,  2  IV.  tf  M.  Jl.  2.  c.  8. 
Provifions  for  preventing  fra,ud  in  the  faje  of  hay  and 
ftraw  there,  31  Geo,  2.  c,  40. 
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!3apam.  The  fame  with  l^ata. 

^niVljOtC,  Is  derived  from  the  Saxon  hcrg^  i.  e.  an 
hedge,  and  bote,  i.  e.  a  mulct  or  recompence  for  hedge- 
breaking,  or  rather,  a  right  to  take  v.'ood  neceflary  for 
making  hedges,  either  by  tenant  for  life,  or  for  year?, 
though  not  exprefled  in  the  grant  or  leafe.  'Tis  men- 
tioned in  the  Men.  2  torn.  pag.  134.  Et  concede  ei  ut  de 
bojio  meo  hey  hot,  ^c.  And  in  the  fame  p'ace  hufotte  fig- 
nifies  a  right  to  take  timber  to  repair  the  houfe.  'Jokn 
Fifz- Nigel,  forefter  of  Bernwocd,  had,  in  dominico  bofct 
domini  Regis,  hufebote  ^  heybote  pro  ct/jhdia  diaa  fo- 
Tcjlts.      Paroch.  Antiq.   pag.  2Cg. 

IBaps.    See  dUamc. 

=^a})luafll  or  l^'nTa;arl3,  Is  a  compound  of  two  French 
Woids,  viz,  haye,  i.  e.  jepes,  and  garde,  i.  c.  cuftodia^ 
and  fignifies  one  that  keepeih  the  cdmmon  herd  of  the 
town  ;  and  tlie  reafon  may  be,  becaufe  one  part  of  his 
office  is  to  look  that  they  neither  brejk  nor  crop  the 
hedges  of  enclufed  grounds :  He  is  an  officer  fworn  in  the 
lord's  court,  and  the  foim  of  his  oath  you  may  fee  in 
Kit  chin,  fol.  46. 

l^a^arBCKlS,  Are  fuch  as  play  at  hazard,  a  game  at 
dice  fo  called  ;  hazarder  or  communis  ludens  ad  falfos  talos, 
adjudicatur  quod  per  fex  dies  in  diverfis  locis  ponatur  fuper 
collijirigium.     Inter  Plac.  Trin.  2  Hen.  4.  Suffex,  10. 

i^CatlbOJOVJ,  (from  the  Saxon  head,  id  eft,  caput 
y  borge,  i.  pignus,)  Signifies  him  that  is  chief  of  the 
frank-pledge,  and  him  that  had  the  principal  government 
of  them  within  his  own  pledge.  And  as  he  was  called 
head-borrow,  fo  was  he  alfo  called  burrow-head,  bur/holder, 
third-borow,  tithing-man,  chief  pledge,  or  borrow-eldcr,  ac- 
cording to  the  diverfity  of  f  eech  in  feveral  places.  Of 
this  fee  Lombard  in  his  Explication  of  Saxon  words,  vnbt 
Centuria,  and  in  his  T'recitife  of  Covftables,  and  Smith  de 
Rep.  Angl.  lib.  2.  cap.  22.  the  fame  officer  is  now  called 
a  conftable.  The  headborough  was  the  chief  of  the  ten 
pledges,  the  other  nine  were  called  handboratighs  or  plegli 
manuales,   i.  e,    inferior  pledges.     See  ^rifjOtll'tJ, 

l^Call^IaUtl,  Is  the  upper  part  of  ground  left  for  the 
turning  of  the  plough  ;  whence  the  head-way.  Paroch. 
Antiq   587. 

l^CrlD^pentP,  Was  an  exadion  of  40  /.  or  more, 
heretofore  colleded  by  the  (herift'  of  Northurnberland  of 
the  inhabitants  of  that  county  twice  in  feven  years,  that 
is,  every  third  and  every  fourth  year,  without  any  ac- 
count made  to  the  King,  which  was  therefore  by  the 
ftatute  of  23  Hen.  6.    cap.  7.  abolifhed    for  ever.     Sec 

Common  fine. 
^t&vMuu    See  l^cau^jjcnrc. 

^Calfang  or  l^algfanjj,  {ColHslrlgium)  Is  compoun-  • 
ded  of  two  Saxon  words  hals,  i.  e.  collum,  and  fang^ 
captura  ;  pana  fcilicet  qua  alicui  collum  ftringatur,  {col- 
lijirigium.) See  I^UlOJp.  But  healfang  cannot  (ignify 
a  pillory  in  the  charter  of  Canutus  de  Forejiis,  cap.  14. 
Et  pro  culpa  folvat  Rcgi  decern  folidos  quos  Dani  vacant 
halfehang.  Sometimes  'tis  taken  for  a  pecuniary  punifh- 
ment  or  muld,  to  commute  for  ftanding  in  the  pillory, 
and  is  to  be  paid  either  to  tlie  King  or  to  the  chief  lord, 
viz.  ^i  falfum  teftimonium  dedit,  reddnt  Regi  vel  terra' 
Domino  halfeng.     Leg.  H.  i.  cap.  II.    Cowell,  ed.  1727. 

^^calgcmot.    See  tjalpmot. 
fecartlj^moncp.    See  €i)imntpmont^. 
fecatl).    See  (0am  c. 

^CbbCt^man,  A  filherman  below  London-bridge,  who 
fi(hes  for  whitings,  fmelts,  (3c.  commonly  at  ebbing  u<a- 
ter,  and  therefore  is  fo  called.  Mentioned  in  /Irt.  for 
the  Thames  Jury,  printed  1632.  Stew  in  his  Survey  of 
London,  pag.  19.  fays,  they  are  a  fort  of  poachers,  or 
unlawful  catchers  of  fifh  in  the  river  of  Thames. 

|!^Cbl)Ettljef,  The  privilege  of  having  the  goods  of  a 
thief,  and  the  trial  of  him,  within  fuch  a  liberty.  In 
a  charter   of  Edward   the   Confejfor  to  the  ab'iey  of  St. 

Edmund IJlas  reaitudines  vidcl.     Hanfokne,  &  gritli- 

brech,  &  forftall,  &  ferdwite,  &  hebberthef  &  fritli- 
wite Cartular.  S.  Edmudi.    MS.  fol.  103. 

^ebbtna;#\Dear0,  (Mentioned  in  23  Hen.  8.  cap.  5.) 
Are  wears  or  engines  made  or  laid  at  ebbing- water  for 
taking  fifh.     dwell,  edit,  i-j 2-;. 

l^)fbtiomaonis. 
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?^Cl)DOttttlDiU.S,  The  weeks-man,  or  canon  or  pre- 
bendary in  a  cathedral  church,  who  had  the  peculiar  care 

of  the  quire,  and  the  offices  of  it  for  his  own  week 

Gamallil  Clifton  elcSlus  in  ^ecanum  Hereford,  sj"^-  '5^9- 
Milo  Ragon  prtshendarim  de  Prejion  fuit  tunc  hcbdomadius, 
toque  prafextu  capituU  praftdem — Regijlrum  Caroli  Buthe 
Epifcopi  Hereford.  MS,  Penes  Johannem  Epif.  Norwic. 
Cawell,  edit.  1 7  27, 

^ellCOntasi,  (Gr.)  A  week.  Julius  Cafar  divided 
the  year  into  twelve  months,  each  month  into  f,)ur  weeks, 
and  each  week  into  feven  da)'s,  according  to  the  number 
of  the  feven  planets.  See  more  of  this  matter  at  large, 
Skene  de  verbor.  ftgnif.  verba  Hebdomas. 

^CCk,  Is  the  name  of  an  engine  to  take  fifti  in  the 
river  Owfe  near  York,  anno  23  Hat.  8.  cap.  18.  and 
Heccagium,  which  occurs  in  our  records,  may  be  the  rent 
paid  to  the  lord  of  the  fee,  for  liberty  to  ufe  thofe  engines. 
Coivell,  edit.  17^7. 

^eOa,  A  hithe  or  port,  a  wharf  or  landing-place;  as 

in  this  charter  of  Adelida,  wife  of  King  Henry  i. 

Sctant  prafentes  if  futuri  quod  ego  Adelid,  Dei  gratia 
jjnglorum  Regina,  dedi  ecclejia  de  Radings  unoquoque  anno 
in  Natali  Domini  centum  filidos  de  heda  mea  ad  faciendum 
enniverfarium  Domini  mei  Regis  Henrici,  g5?  volo  i^  firmiter 
fracipio  quod  ipft  fmt  primi  centum  folidi  qui  Jingulls  annis 
exierint  ^  haberi  poterint  de  pradiHa  heda  mea  London. 
Te/}.  (^c.  Cartular.  de  Radinges.  MS.  fol.  5.  a.  Cowell, 
tdit.  1727. 

i^CUagiUttt,  Toll  or  cuftom  paid  at  the  hithe  or  wharf, 
for  landing  goods,  &c.  from  which  cultomary  duties  ex- 
emption was  granted  by  the  King  to  fome  particular  per- 
fons  and  focieiies.  Sintque  abbas  &  monachi  de  Radinges 

fcf  homines  eorum  i^  res  ipforum  quieti  de  hedagiis  i^  theloneis 
{jf  omnibus  exaiiionibus  iff  confuetudinibus  per  totam  Angliam, 
Cartular.  Abbatiae  de  Radinges.  MS.  f.  7.  a. 

^CDgC^bOtC,  Is  neceflary  fluff  to  make  hedges,  which 
fhe  lelTee  for  years,  i^c.  may  of  common  right  take  in  his 
ground  leafed, 

^cDge^bjcafeinof.    See  OToou. 

^eglta,  The  Mahometan  jera,  or  computation  of 
time,  beginning  from  the  flight  of  Mahomet  from  Mecca, 
Vrhich  was  fuly  16,  an.  Chriji.  622. 

^cinfare.    See  ^incfarc. 

^eir,  (Hares,)  Though  the  word  be  borrowed  of  the 
Latin,  yet  it  hath  not  altogether  the  fame  fignification 
with  us  that  it  hath  with  the  Civilians ;  for  whereas  they 
call  Hteredem,  qui  ex  tejiamento  fuccedit  in  univerfum  jus 
tef.atoris  ;  the  Common  law  calls  him  heir,  that  fucceeds 
by  right  of  blood  in  any  man's  lands  or  tenements  in  fee; 
for  by  the  Common  law  nothing  pafTethyartf  hareditatis, 
but  only  fee ;  moveables,  or  chattels  immoveable,  are 
given  by  teftamcnt  to  whom  the  teftator  lifteth,  or  elfe 
are  at  the  difpofition  of  the  ordinary,  to  be  diftributed  as 
he  in  confcience  thinketh  meet.  Cajfanaus  in  Confuetud. 
Burg.  pag.  909.  hath  a  diftinflion  of  hares,  which,  in 
fome  fort,  accordeth  well  with  our  law ;  for  he  faith,  there 
is  hares  fanguinis  £5?  hareditatis.  And  a  man  may  be 
hares  fanguinis  with  us,  that  is,  heir  apparent  to  his  fa- 
ther or  anceftor ;  and  yet  may,  upon  difpleafure,  be  de- 
feated of  his  inheritance,  or  at  leaft  the  greateft  part  of 
it.  Every  heir  having  lands  by  defcent,  is  bound  by  the 
binding  afts  of  his  anceftors,  if  he  be  named  :  For  ^i 
fentit  commodum,  /entire  debet  fc?  onus.  Co.  on  Litt.  fol. 
j,  8.     Cowell,  edit.  1727. 

An  heir,  faith  Lord  Coke,  in  the  legal  underftanding  of 
the  Common  law,  is  he  to  whom  lands,  tenements  or 
hereditaments,  by  the  a£l  of  God  and  right  of  blood  do 
^efcend,  of  fome  eftate  of  inheritance.  Co.  Lit.  7.  b. 
3  Co.  \2.b. 

The  word  heir  in  the  notion  of  it  implies,  that  the 

party    has   all  thofe   legal   qualifications  which  our  law 

'    requires  in  all  perfons  that  reprefent  or  ftand  in  the  place 

of  another,   and   is  of  fuch  importance,    that  regularly 

without  the  word  heir  no  fee-firaple  can  be  created.     Co, 
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1.  Of  the  fever al  hinds  of  heirs,  namely,  the  heir  c\>^ 
parent,  the  heir  general,  the  fpecial  heir,  the  cujkmarj 
heir,  and  the  hxres  fa(Si:us. 

2.  Of  what  conditions  and  covenants  of  the  ancejlor  jhall 
the  heir  take  advantage ;  and  by  what  conditions,  covenants 
and  contrails  of  the  ancejlor  Jhall  the  heir  he  bound, 

3.  IVhat  actions  may  an  heir  commence  and  profecute  in 
right  of  his  ancejlor ;  and  where  an  heir  Jhall  be  bound  it 
anfwer  his  ancejlor's  debts  and  contratis. 

4.  What  Jhall  he  ojfets  in  the  hands  of  the  heir. 

t.  Of  the  feveral  hinds  of  heirs,  namely,  the  heir  ap- 
parent, the  heir  general,  the  fpecial  heir,  the  cujiomary 
heir,  and  the  hsres  fadus. 

Heir  apparent.  Here  we  muft  obferve,  that  no  perfon 
can  be  heir  until  the  death  of  his  anceftor,  according  to 
the  rule.  Nemo  ejl  hares  viventis ;  yet  in  common  par- 
lance he,  who  flands  neareft  in  degree  of  kindred  to  the 
anceftor,  is  called,  even  in  his  life- time,  heir  apparent. 
Co.  Lit.  8.  a. 

Alfo  the  law  takes  notice  of  an  heir  apparent  fo  far  as 
to  allow  the  father  to  bring  an  nBnn  of  trefpafs  for  taking 
away  his  fon  and  heir,  quare  flium  ^  haredem  rapuit,  the 
father  being  guardian  by  nature  to  his  fon  where  any 
lands  defcended  to  him.  Co.  Lit.  37.  Ratcliff'%  cafe, 
Co.  Lit.  75,  84.     Dyer  189.     Vaugh,  1 80. 

Alfo  a  perfon  may  take  by  purchafe,  or  defcriptio  perfina 
by  the  name  of  heir,  even  in  the  life-time  of  his  anceftor  j 
as  where  a  man  devifed  lands  to  A.  and  his  heirs  during 
the  life  of  B.  in  truft  for  B.  and  after  the  deccafe  of  B. 
to  the  heirs  males  of  the  body  of  B.  now  living,  it  was 
held,  that  by  the  devife  the  remainder  was  immediately 
vefted  in  the  fon,  and  that  the  words  heirs  male  now  livings 
in  a  will,  were  a  full  defcription  of  the  fon,  who  then 
wa?  the  heir  apparent  of  B.  and  known  by  the  devifor  to 
be  fo.  1  Vent.  311,  334.  Raym.  330.  2  Lev.  232. 
Burchet  v.  Durdant, 

But  the  fon  and  heir  hath  no  power  over  the  inheri- 
tance during  the  life  of  the  anceftor:  Therefore  if  a  fon 
and  heir  bargains  and  fells  the  inheritance  of  his  father, 
this  is  void,  becaufe  he  hath  no  right  to  transfer ;  fo  if 
he  releafes,  the  law  is  the  fame.  Kelw.  84.  Co.  Lit, 
265. 

But  if  the  fon  makes  a  feoffment  of  the  inheritance  of 
his  father,  this  paftes  an  eftate  during  the  fon's  life ;  for  it 
is  a  difleifm  to  the  father,  and  the  fon,  after  the  father's 
death  cannot  avoid  it :  For  no  man  can  allege  an  injury 
in  another  by  a  voluntary  z£i  of  his  own.  Co.  Lit.  265.  a. 
Neither  is  there  any  privity  between  the  heir  apparent 
and  his  anceftor,  as  to  make  a  fine  levied  by  the  anceftor 
a  bar  within  the  4  H.  7.  and  if  the  heir  apparent  be  feifed 
of  lands,  and  the  father  levies  a  fine  and  dies,  it  fliall  not 
bar  the  heir;  becaufe  he  does  not  claim  or  derive  any 
title  to  the  land  from  his  father,  and  therefore  in  that 
refpeft  fliall  have  five  years  to  preferVe  himfelf  from  the 
fine :  For  the  privies  underftood  and  intended  by  the  aft, 
are  thofe  who  are  privy  not  only  in  blood,  but  likewife 
in  eftate  and  title  to  the  land  of  which  the  fine  was  le- 
vied, that  is,  thofe  who  muft  receffarily  mention  the 
conuzor,  and  convey  themfelves  thro  him,  before  they 
can  make  out  their  title  to  the  eftate.  2  Jnjl.  523. 
3  Co.  89.  a.     Hob.  333. 

Heir  general.  The  heir  general  or  heir  at  Common  law 
is  he  who  after  his  father  or  anceftor's  death  h^th  a  right 
to,  and  is  introduced  into  all  his  lands,  tenements  and  he- 
reditaments. Bjt  he  muft  be  of  the  whole  blood,  not 
a  baftard,  alien,  &c.     See  SDcffent  and  €opucenCV<S, 

None  but  the  heir  geneial,  according  to  the  courfe  of 
the  Common  law,  can  be  heir  to  a  warrar'v.  or  fue  an 
appeal  of  the  death  of  his  anceftor.  Co.  Lit.  ij^.  a, 
Cro.  Jac.  217,  218. 

If  a  condition  be  a'^nexed  to  Borough  Englifh  or  Gavel- 
kind lands,  and  the  condition  is  broken,  the  heir  at  Com- 
mon law  fha!l  enifcr;  for  the  condition  is  a  :hing  ot  new 
creation,  and  gollatcral  to  the  land  :  But  when  the  cldeft 
C  e  e  f«H 
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V)n  enters,  the  heir  or  heirs  by  cuftom  fhall  enjoy  the 
land  J  for  by  breach  of  ihe  condition  they  are  reftored  to 
their  ancient  eftates.  Cro.  Eliz.  204.  Plow.  28.  Co. 
Lit.  II,  12. 

If  a  man  feifed  of  fee-fimple  lands,  as  alfo  of  lands  of 
the  nature  of  Gavelkind  and  Borough  Enalift,  acknow- 
ledges a  ftatute,  and  dies,  the  heir  at  law  fliall  make  the 
fpecial  or  cuftomary  heirs  contribuie  in  proportion,  be- 
Caufe  all  of  them  come  in  as  heirs  to  the  land  defcended, 
and  are  equally  chargeable  with  the  debts  of  the  anceftor. 
Hoi.  25.     Co.  Lit.  376. 

So  if  J.  binds  himfelf  in  a  recognizance  or  flatute,  and 
after  his  death  fome  of  his  lands  defcend  to  the  heir  of 
the  part  of  the  father,  and  fome  to  the  heir  of  the  part 
of  the  mother,  both  heirs  ftiall  be  equally  charged  ;  and  if 
the  conuzee  loads  one  only,  he  (hall  have  contribution. 
3  Co.  12- "•     2  Co.  25.  i. 

The  heir  at  law  is  bound  by  his  anceflor's  alienations 
and  dipofition?,  as  alfo  by  his  covenants  and  conditions, 
as  far  as  he  hathaflets;  but  if  a  man  covenants,  that  after 
his  death  his  heir  at  law  (hall  (land  feifed  to  the  ufe  of  his 
youngeft  fon,  this  is  void.     Hob.  313.  per  Hobart. 

Alfo  if  the  anceftor  agrees  to  convey  or  fell  lands,  and 
receives  part  of  the  purchafe-money,  but  dies  before  a 
conveyance  is  executed,  and  a  bill  is  brought  againft  the 
heir,  he  will  be  decreed  to  convey,  and  the  money  (hall 
go  to  the  executor,  efpecially  if  there  are  more  debts  due 
than  the  teftator's  perfonal  eltate  is  fufficient  to  pay.  2 
Van.  2\S.     Jbr.Eq.^b^. 

So  if  a  father  conveys  to  a  younger  fon  by  a  defe£live 
conveyance,  and  dies,  the  heir  at  law  in  two  cafes  (hall 
be  compelled  to  make  it  good.  i.  Where  there  is  a  co- 
venant for  further  a(rurance,  binding  the  heir  ;  becaufe 
the  heir  is  bound  by  the  covenant.  2.  Where  there  is  a 
provifion  made  by  the  father  in  his  life-time  for  the  heir, 
or  he  hath  fuch  provifion  by  defcent  from  the  father.  See 
I  Vern.  16. 

Alfo  the  heir  at  law  is  bound  by  a  decree  obtained 
againft  the  anceftor ;  which  may  be  carried  into  execution 
two  ways  ;  ift.  If  the  decree  is  enrolled,  the  party  may 
fue  out  _i  fubpctna  fcire  ficias  agSiinR.  the  heir,  to  (hew 
caufe  againft  the  decree  :  But  this  is  only  after  an  enrol- 
ment, and  not  before ;  And  the  party  muft,  at  the  re- 
turn of  the /uipcena,  (hevir  caufe,  if  he  hath  any,  againft 
the  decree. 

2dly,  The  plaintifF  may  bring  his  bill  of  revivor,  to 
carry  the  decree  into  execution  :  And  this  is  the  fureft 
and  fafeft  way ;  for  where  the  decree  was  obtained 
againft  the  anceftor,  and  his  heir  does  not  claim  under 
that  title,  but  by  virtue  of  another  title,  paramount, 
there  the  decree  can  never  be  carried  into  execution 
againft  him  ;  as  where  an  eftate  is  decreed  againft  a  man, 
and  his  heir  infifts  his  father  had  no  title  thereto,  or  was 
only  tenant  for  life  thereof,  the  decree  in  that  cafe  can 
never  be  carried  into  execution  againft  him  ;  he  is  at 
liberty  to  controvert  the  juftice  and  validity  of  that  de- 
cree ;  he  may  make  a  new  defence  from  what  his  an- 
ceftor did,  and  vary  his  cafe  as  he  (liall  be  advifed,  and 
the  parties  go  into  a  new  examination  of  the  matter,  and 
hear  the  caufe  De  novo,  and  the  court  judge  whether  the 
decree  is  right  or  not,  and  may  affirm  or  rcverfe  it  at 
their  pleafure. 

But  where  one  man  obtains  a  decree  againft  another 
for  a  real  eftate,  and  the  party  dies  before  the  plaintifF  is 
put  into  pofTeflion,  in  that  cafe  if  the  heir  at  law  claims 
the  eftate  by  defcent  under  his  anceftor,  or  a  devifee  un- 
der him,  he  (hall  never  controvert  the  juftice  of  the 
decree,  though  his  anceftor  (hould  have  miftaken  his  de- 
fence ;  nor  (hall  he  be  at  liberty  to  make  a  new  de- 
fence, or  enter  into  new  proof  fo  as  to  overthrow  the 
former  decree,  efpecially  where  it  appears  to  the  court 
that  the  decree  hath  been  of  an  ancient  ftanding. 

Special  heir.  The  ifTue  in  tail  chlms  per  formam  doni, 
and  as  the  ftatute  De  donis  preferves  the  eftate  to  him, 
his  anceftor  cannot  grant  or  alien,  nor  make  any  right- 
ful eftate  of  freehold  to  another,  but  for  term  of  his 
own  life.     Lit.  feli.  613. 

If  the  ifTue  in  tail  be  attainted  of  felony  in  the  life  of 
his  father,  and  is  pardoned,  upon  the  death  of  the  donee, 
the  donor  cannot  enter,  for  though  the  difability  to  take 
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by  defcent  remains  after  the  pardon,  yet  the  donor  csn- 
not  enter  againft  his  own  gift  while  there  is  any  ifTue  lu 
being;  and  though  the  ifTue  cannot  by  reafon  of  fuch 
difability  claim  as  heir  to  the  donee,  yet  he  may  enter 
as  a  fpecial  occupant,  for  the  gift  is  ft  ill  a  good  dcftgnatio 
pcrfonts,  who  (hall  take  upon  the  dejth  of  the  donee  ;  but 
tlien  the  ifTue  muft  take  it,  fubjeft  to  the  charges  of  his 
father,  becaufe  he  is  to  take  it  as  the  tenant  left  it,  and 
confequently  is  to  make  good  all  charges  which  he  left 
upon  it.     Plow.  557.     8  Co.  166.  a. 

Cujlomary  heir.  A  cuftom  in  particular  places  varying 
the  rules  of  defcent  at  Common  law  is  good  ;  fuch  as 
the  cuftom  of  Gavel-kind,  by  which  all  the  fons  (hall 
inherit,  and  make  but  one  heir  to  their  anceftor ;  but 
the  general  cuftom  of  Gavel-kind  lands  extends  to  fons 
only,  but  a  fpecial  cuftom,  that  if  one  brother  dies  with- 
out ifTue,  all  his  brothers  may  inherit,  is  good.  Vide  tit. 
Defcent,  tit.  Borough  EngUJh  and  Gavel-kind.  Co.  Lit. 
140.  a. 

But  if  a  remainder  of  lands  of  the  nature  of  Gavel- 
kind be  limited  to  the  right  heirs  of  J.  S.  the  heir  at 
Common  law  (hall  take  it,  and  not  the  heirs  in  Gavel- 
kind ;  for  this  remainder  being  newly  created,  cannot 
be  reckoned  within  the  cuftora.     Co.  Lit.  10.     Hob.  31. 

So  the  cuftom  of  Borough  Englijh,  that  the  youngefl 
fon  only  (hall  inherit,  is  good  ;  but  the  youngeft  brother- 
(hall  not   inherit   by   force   of  this  cuftom,  unlefs  there 
(hall  be  a  particular  cuftom  to  that  purpofe  alfo.    Co.  Lit. 
110.      2  Lev.  138. 

Hares  faSlus.  An  hares  faSlus  is  only  a  devifee  of 
lands,  being  made  fo  by  the  will  of  the  teftator,  and  has 
no  other  right  or  intereft  than  the  will  gives  him.  3 
Co.  42.  a. 

It  has  been  held  in  Chancery,  that  fuch  an  heir  (hall 
have  the  aid  of  the  perfonal  ertate  in  difcharging  the  debts 
of  the  teftator.     i  Vern.  36,  7, 

But  this  muft  be  underftood  of  an  hares  faSIus  of  the 
whole  eftate,  who  (liall  have  the  benefit  of  the  perfonal' 
eftate,  but  a  devifee  of  particular  lands  (hall  not.  Pre.- 
ced.  Chanc.  3. 

2.  Of  what  conditions  and  covenants  of  ihe  ance/lor  fhall 
the  heir  tah  advantage  ;  and  by  what  conditions,  covenants 
and  contrails  of  the  ancejior  fhall  the  heir  be  hound. 

Conditions  and  covenants  real,  or  fuch  as  are  annexed 
to  eftates,  (hall  defcend  to  the  heir,  and  he  alone  (hall 
take  advantage  of  them.     43  Ed.  3.  4.     i  And.  55. 

And  this  is  not  only  where  there  are  exprefs  words, 
but  alfo  where  there  are  none  ;  for  the  law  by  implication 
refcrves  the  condition  to  the  heir  of  the  feoffor,  l^c.  for 
being  prejudiced  by  the  difpofition,  it  is  but  reafonable 
that  he  (hould  take  the  fame  advantage  that  his  anceftor 
whom  he  reprefents  might,      i  Rol.  Abr.  407,  472. 

If  a  man  feifed  of  lands  in  right  of  his  wife,  makes  a 
feoffment  in  fee  upon  condition,  and  dies,  aiid  after  the 
condition  is  broke,  the  heir  of  the  hufband  (hall  enter ; 
for  though  no  right  defcended  to  him,  yet  the  title  of 
entry  bv  force  of  the  condition  which  was  created  upon 
the  feoffment,  and  referved  to  the  feoffor  and  his  heirs, 
defcended.     8  Co.  43.     Co.  Lit.  202.  a.     336.  b. 

The  heir  (hall  take  advantage  of  a  nomine  poena,  for 
being  incident  to  the  rent,  it  (hall  defcend  to  the  heir, 
being  a  fecurity  or  penalty  to  engage  the  payment  of  th? 
rent ;  whoever  therefore  has  a  right  to  the  rent,  oughf 
in  reafon  to  have  the  penalty  which  is  to  oblige  the  te-' 
nant  to  pay  it.     Co.  Lit.  162.  b. 

If  a  man  leafes  for  years,  and  the  Icffee  covenants  v/Ith 
the  leffor,  his  executors  and  adminiftrators,  to  repair  and 
leave  it  in  good  repair  at  the  end  of  the  term,  and  the 
leflbr  dies,  i^c.  his  heir  may  have  an  aftion  upon  this 
covenant,  for  this  is  a  covenant  which  runs  with  the 
land,  and  (hall  go  to  the  heir,  though  he  is  not  named ; 
and  it  appears,  that  it  was  intended  to  continue  after  the 
death  of  the  leffor,  inafmuch  as  his  executors,  ^1:.  are 
named.  3  Lev.  92.  Lougher  ver.  IVilliains.  Skin.  2^S' 
S.  C.  cited. 

The  plaintiff  as  heir  declared,  that  his  anceftor  per  in- 

denturam  fuam,  cujus  alteram  partem  figillo  of  the  leffee 

I  (omitting 
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Tomitting  figillat')  hie  in  curia  profert,  did  demife,  and 
that  the  lefl'ee  covenanted  to  repair,  from  time  to  time, 
and  to  leave  in  repair,  and  then  (hewed,  that  his  anceftor 
died  yinno  10  JV.  3.  and  for  breach  afligned  quod  prima 
^pr.  Anno  tertio  Regints  nunc,  iS  per  10  Anms  ante  tunc, 
the  premiff^s  were  out  of  lepair  ;  after  verdidl  for  the 
plaintiff,  it  Was  moved  in  arieft  of  judgment;  i.  That 
the  word  figillat'  is  wanting  ;  2.  That  part  of  the  ten 
years  incurred  in  the  life  of  the  anceftor,  and  that  this 
was  a  hard  adion  ;  ^  per  Holt  Ch.  J.  the  want  o{  figil- 
lat" is  cured  b)'  the  verdift  and  pleading  over ;  3.  If  the 
prem^fTcs  were  out  of  repair  in  the  time  of  the  anceftor, 
and  continued  fo  in  the  time  of  the  heir,  it  is  a  damage 
to  the  heir,  and  the  jury  give  as  much  in  damages  as 
will  put  the  premifTes  in  repair  ;  but  hereby  no  damages 
are  given  in  refpeft  of  the  length  of  time  they  continued 
in  decay  ;  but  in  refpeft  of  what  it  will  coft  at  the  time 
of  the  a(5lion  brought  to  put  the  premifTes  in  repair  : 
therefore  per  decern  annos  was  frivolous  ;  and  he  faid,  that 
this  is  not  a  hard  a£lion,  and  good  damages  are  always 
given  in  thefe  cafes,  bccaufe  the  damages  recovered  ought 
to  be  applied  to  the  repair  of  the  premifles.  i  Salk.  141. 
Vivian  v.  Campion. 

If  A.  infeofF  B.  upon  condition,  that  if  the  heir  of 
A.  pays  to  B.  isfc.  20  s.  then  he  and  his  heirs  may  re- 
enter ;  this  is  a  good  condition,  of  which  the  heir  of  A. 
may  take  advantage,  and  yet  A.  himfelf  never  can.  Co. 
Lit.  214.  b. 

J.  S.  havihg  iflue  three  fons,  fFilliam  his  eldeft,  Na- 
thaniel his  fecond,  and  Daniel  his  third  ;  IFilliam  died  in 
the  life-time  of  his  father,  leaving  iflue  only  a  daughter ; 
afterwards  the  father  devifes  the  eftate  in  queftion  to  Ann 
his  wife  for  her  life,  and  after  her  death  to  his  fon  Da- 
niel and  his  heirs,  provided  that  if  Nathaniel  doth  within 
three  months  after  the  death  of  my  wife  pay  to  Daniel, 
his  executors  or  adminiftrators,  the  fum  of  500  /.  then 
the  faid  lands  (hall  come  to  my  fon  Nathaniel  and  his 
heirs ;  the  wife  lived  feveral  years,  and  during  her  life 
Nathaniel  died,  leaving  the  plaintiff  his  heir  ;  and  the 
wife  afterwards  dying,  the  plaintiff  brought  his  bill  with- 
in three  months  after  her  death,  praying,  that  upon 
payment  of  the  500  /.  he  might  have  a  conveyance  of 
the  eftate  ;  and  the  principal  point  of  the  cafe  was,  whe- 
ther this  500  /.  being  to  be  paid  by  Nathaniel  within  a 
limited  time,  and  he  dying  before  that  time  came,  whe- 
ther his  heir  at  law  could  now  on  payment  of  the  money 
make  a  title  to  thofe  lands ;  for  it  was  agreed  that  he  was 
not  heir  at  law  to  the  teftator  ;  and  it  was  infifted  upon 
that  he  could  not ;  that  this  was  a  condition  precedent  and 
merely  perfonal  in  Nathaniel,  who  had  neither  jus  in  re, 
nor  ad  rem,  and  could  neither  havedevifed  or  releafed,  or 
extinguifhed  this  condition,  and  being  a  bare  poffibility, 
and  he  dying  before  it  was  performed,  his  heir  could  not 
make  it  good  ;  and  though  the  word  heirs  be  ufed  in  the 
devife  to  Nathaniel,  yet  that  is  not  defigned  to  give  them 
any  eftate  originally,  but  to  denote  the  quantity  of  eftate 
which  Nathaniel  was  to  take ;  and  for  this  were  cited 
10  Co.  Lambet's  cafe.  Plow.  Bret  and  Rigden.  On 
the  other  fide  it  was  infifted,  that  this  was  like  the  Com- 
mon cafe  in  Co.  Lit.  205,  219.  h.  where  a  feoffment  is 
made  on  condition  that  the  feoffor  ftiall  before  fuch  a 
day,  i^c.  there  if  the  feoffor  die  before  the  day,  his  heir 
may  perform  the  condition,  for  the  reafons  there  men- 
tioned ;  and  that  it  being  fo  at  law,  it  (hould  ftill  be  con- 
ftrued  more  liberally  in  equity,  where  the  letter  of  a  con- 
dition is  not  always  required  to  be  ftriftly  performed  ;  and 
for  this  were  cited,  i  Chan.  Ca.  89.  3  Chan.  Ca.  Ber- 
tie and  Falkland.  That  the  poffibility  of  performing  this 
condition  was  an  intereft  or  right,  or  fcintilla  juris, 
which  vefted  in  Nathaniel  himfelf,  that  he  furvived  the 
teftator  ;  and  therefore  this  differed  from  Bret  and  ^.'^- 
den'%  cafe,  that  confequently  fuch  right,  poffibility  or  in- 
tereft, defcended  to  his  heir,  and  might  be  perfoimed  by 
him  ;  as  before  the  ftatute  De  donis,  the  poffibility  of  re- 
verter defcended  to  the  heir  of  the  donor  ;  for  this  were  alfo 
cited,  2  Sound.  Purefiy  and  Rogers.  Cro.  Car.  358.  Cro. 
Jac.  591.  8  Co.  Math.  Marining's  cafe.  The  caufe 
being  firft  heard  by  the  Mafter  of  the  Rolls,  was  thought 
by  him  a  matter  of  great  difficulty,  and  therefore  he  ap- 
pointed the  counfel  to  fpeak  to  it  when  the  court  was 
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full ;  afterwards  it  was  decreed  by  my  Lord  Chancellor, 
with  the  affiftance  of  the  Mafter  of  the  Rolls,  for  the 
plaintiff,  on  Lit.  fcif.  334,  335.  And  my  Lord  Chan- 
cellor faid,  that  though  a  condition  in  ftridnefs  of  law- 
was  not  devifable,  yet  fince  the  ftatute  of  ufes,  the  de- 
vifte  may  take  benefit  by  it  by  an  equitable  conftruiflion, 
£i?f.  and  that  Nathaniel  might  have  releafed  or  cxtin- 
guiflied  the  condition.  3  Bac.  Air,  21,  22.  Mich.  ^ 
Geo.  I.  between  Marks  and  Marks,  in  Chanc. 

As  the  heir  at  law  is  the  proper  and  only  perfon, 
who  can  take  advantage  of  conditions,  i^c.  annexed  to 
the  real  eftate ;  fo  (hall  he  be  bound  by  all  fuch  condi- 
tions, d5ff.  which  run  with  the  land,  whether  fuch  con- 
ditions were  annexed  to  the  eftate  by  the  original  feoffor, 
grantor  or  immediate  anceftor.      i  Rol.  Abr.  421. 

If  a  gift  be  made  in  tail  on  condition,  that  the  donee 
fhould  not  difcontinue,  and  the  donee  hath  iflue  two 
daughters,  and  one  of  them  difcontinues,  the  donor  (hall 
enter  and  evid  them  both,  becaufe  it  was  the  original 
condition  annexed  to  the  whole  eftate,  that  no  part  of  it 
(hould  be  difcontinued.     Co.  Lit.  165. 

But  here  we  muft  take  notice,  that  neither  tenant  in 
tail,  nor  his  iflue  can  be  reftrained  from  aliening  by  fine 
and  recovery,  though  they  may  be  reftrained  from  alien- 
ing by  feoffment,  or  other  tortious  ait,  which  amounts 
to  a  difcontinuance.     See  CDffatC, 

So  where  one  devifed  lands  to  A.  and  the  heirs  male 
of  his  body,  provided,  that  if  he  does  attempt  to  alien, 
that  then  immediately  his  eftate  (hall  ceafe,  and  B.  (hall 
enter,  and  A.  makes  a  feoffment  in  fee,  and  thereupon  B, 
enters  ;  and  it  was  adjudged  againft  B.  and  that  the  con- 
dition was  void,  becaufe  nonconflat  what  ftiall  be  adjudged 
an  attempt,  and  how  it  (hould  be  tried,  i  Vent.  321, 
3  Kcb.  787.  Piers  and  Winn. 

Alfo  where  a  condition  is  annexed  to  the  eftate  given 
to  the  heir,  and  which  goes  in  abridgment  and  reftraint 
thereof,  the  fame  (hall  in  fome  cafes  be  conftrued  a  limita- 
tion ;  for  if  it  were  a  condition,  nobody  could  take  ad- 
vantage of  it  but  the  heir  himfelf.  Dyer  ^ib.  lo  Co. 
41.      I  Vent.  199, 

As  if  a  copyholder  in  Borough  Englijh  furrenders  to  the 
ufe  of  his  will,  and  after  devifes  to  his  wife  for  life,  re- 
mainder to  his  eldeft  fon,  paying  40  r.  to  each  of  his 
brothers  and  fifters  within  two  years  after  the  death  of 
his  wife,  &c.  this  is  a  limitation,  and  not  a  condition  ; 
for  if  it  ftiould  be  a  .condition,  it  would  extinguifti  in  the 
heir,  and  there  would  be  no  remedy  for  the  money.  Cro. 
Eli%.  204.  Wellok  and  Hammond.  3  Co.  20,  i.  2  Leon 
114.  B.  C. 

So  where  one  feifed  of  lands  in  fee,  having  iflLe  two 
fons  and  a  daughter,  devifed  to  his  youngeft  fon  and 
daughter  20  /.  apiece,  to  be  paid  by  his  eldeft  fon,  and 
devifed  his  lands  to  his  eldeft  ion  and  his  heirs,  upon  con- 
dition, that  if  he  did  not  pay  the  faid  fums,  that  then 
the  land  (hould  remain  to  his  youngeft  fon  and  daughter 
and  their  heirs,  and  dies,  the  eldeft  fon  enters,  and  does 
not  pay  the  money ;  and  it  was  adjudged,  that  the 
youngeft  fon  and  daughter  (hould  have  the  land  ;  for 
firft.  This  devife  to  the  eldeft  fon  and  heir,  being  no 
more  than  what  the  law  gave  him  without  devife,  was 
void  ;  2dly,  If  this  fhould  be  a  condition  it  would  be 
defeated  by  the  defcent  upon  the  eldeft  fon,  who  was  to 
perform  it;  therefore  3dly,  It  was  held  to  be  a  devife  to 
the  eldeft  fon  only,  or  no  longer  than  till  he  failed  to 
pay  the  faid  fums,  and  then  to  the  youngeft  fon  and 
daughter  which  gives  them  the  land  by  way  of  limita- 
tion, upon  his  failing  to  pay  the  faid  fums.  Cro.  EHz. 
833,919.  yWwr  644.  /i/.'Sgi.  Ny  SI.  Haynfwori'h 
and  Pretty  adjudged.  Vaugh.  2ji.  2  Mod,  26.  S.  C. 
cited. 

One  devifes  lands  to  A.  his  heirs  at  law,  and  devifes 
other  lands  to  B.  in  fee,  and  if  ^.  moleft  B.  by  fuit,  or 
otherwife,  he  fball  lofe  what  is  devifed  to  him,  and  it 
(hall  go  to  B.  and  dies  ;  A.  enters  into  the  lands  devifed 
to  B.  and  claims  ;  and  it  was  held,  I.  That  this  was  a 
fufficient  breach  to  give  title  tq  B.  2.  That  if  this  (hould 
be  a  condition  it  would  by  the  defceat  thereof  be  merged 
and  defeated  ;  therefore  it  was  held  to  be  a  limitation, 
which  determined  the  eftate  of  A.  and  caft  the  poflef- 

fion 
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fion  upon  P.  without  entry.  2  Mod.  7.  ShuUkworth 
and  Barber. 

But  wherever  the  anceftor  makes  a  conveyance  or  dif- 
jpofition  on  condition,  which  goes  in  reftraint  and  abridg- 
ment of  the  eflate  of  the  heir,  he  muft  have  notice  of  it; 
for  having  a  good  title  by  defcent,  he  is  not  obliged  to 
take  notice  of  fuch  condition  at  his  peril,  as  others  muft 
dt).     8  Co,  France's  cafe. 

As  where  A.  feifed  of  lands  in  fee,  and  having  ifTue 
tinly  one  daughter  named  B.  by  leafe  and  releafe  conveys 
his  lands  to  the  ufe  of  himfelf,  and  after  his  death  to  the 
life  of  B.  in  tail,  provided  (he  married,  with  the  confent 
of  the  truftees,  or  the  major  part  of  them,  fome  perfon 
of  the  family  and  name  of  Fitzgerald,  or  who  fhould  take 
upon  him  that  name  immediately  after  the  marriage;  but 
if  not,  then  the  truflees  to  raife  a  portion  out  of  the  faid 
lands  for  B.  and  the  lands  to  remain  to  C.  afterwards 
ji.  dies,  and  B.  marries  one  who  neither  was,  nor  took 
upon  him  the  name  of  Fitzgerald;  and  the  only  point 
upon  which  judgment  was  given  was  the  want  of  notice 
in  B.  of  the  fettlement,  without  which  being  heir  at  law, 
and  fo  having  a  title  by  defcent,  fhe  was  not  bound  ex 
^cio  to  take  notice  of  the  condition.  3  Mod.  28. 
1  Lutiv.  809.  Mallon  and  Fitzgerald. 

3.  TFliat  afliofis  may  an  heir  commence  and  profecute  in 
right  of  his  ancejior ;  and  where  an  heir  Jhall  be  bound  to 
anfwer  his  ancejior' s  debts  and  centralis. 

It  is  clear  that  the  heir  may  bring  any  real  aflion  droi- 
tural, in  right  of  his  anceftor,  but  cannot  regularly  bring 
any  perfonai  aiSlion,  becaufe  he  has  nothing  to  do  with 
the  affcts  or  perfonai  contrafls  of  his  anceftor.  Co,  Lit. 
164. 

Alfo  if  an  erroneous  Judgment  be  given  againft  the 
anceftor,  by  which  he  lofeth  the  lands,  the  heir  may 
bring  a  writ  of  error,  i  Roll.  Abr.  747.  Dyer  90. 
Godb,  337. 

And  if  one  hath  lands  on  the  part  of  his  mother,  and 
lofeth  by  erroneous  judgment,  and  dies,  the  heir  of  the 
part  of  the  mother  ftiall  have  the  writ  of  error,  i  Leon. 
a6i.     2  Sid.  56. 

So  the  younger  fon,  when  intitled  to  the  land  by  the 
Cuftom  of  Borough  Englifh,  fliall  bring  the  writ  of 
erior,  and  not  the  heir  at  Common  law,  for  this  remedy 
defcends  with  the  land.  Owen  68.  i  Leon.  261.  4 
Leon.  5.  adjudged;   and  fee  Bridgm.  71. 

So  if  there  be  an  erroneous  judgment  againft  tenant  in 
tail  female,  the  iflue  female,  and  not  the  fon,  ftiall  bring 
a  writ  of  error.     Dyer  90.      i  Leon.  261.      i  Roll,  Abr, 

747- 

So  if  a  man  fettles  land  to  the  ufe  of  himfelf  and  the 
heirs  of  his  body,  the  remainder  to  his  own  right  heirs, 
and  dies,  leaving  ifTue  only  a  daughter,  who  levies  a  fine, 
and  dies  without  iflue,  and  "J.  S.  brings  a  writ  of  error  as 
coufin  and  collateral  heir  to  the  daughter,  yet  he  (hall  ne- 
ver reverfe  the  fine,  for  there  could  no  right  defcend  to 
him  from  the  daughter,  becaufe  fhe  had  but  an  eftate- 
tail,  which  determined  by  her  death  without  ifTue ;  and 
it  does  not  appear  that  the  remainder  in  fee  was  in  the 
daughter  as  right  heir;  wherefore  J.  S.  (hall  not  reverfe 
the  fine,  quia  de  non  apparentibus  i^  non  exijlentihus  eadem 
eft  ratio,  efpecially  in  a  court  of  judicature,  where  the 
judges  can  take  notice  of  nothing  that  does  not  come 
judicially  before  them,  and  appear  in  the  pleading.  Dyer 
89.      Cro.  Eliz.  469.      3  Lev.  36. 

If  J .  S.  binds  himfelf  and  his  heirs  in  a  bond,  and 
thereupon  judgment  is  obtained  againft  J.S.  and  J.S. 
makes  his  will,  and  his  heir  at  law  executor,  and  dies, 
leaving  lands  which  defcended  to  his  heir,  yet  he  ftiall 
not  have  a  writ  of  error  as  heir,  for  he  is  not  privy  to  the 
judgment ;  and  when  an  extent  is  made  upon  him,  it  is  as 
tcrtenant,  but  after  the  lands  are  taken  in  execution,  he 
may  have  a  writ  of  error.  Slyl.  38,  39.  ^yhite  and 
Thomas ;  per  Roll. 

Alfo  the  heir  at   law  may,  in   right  of  his  anceftor, 

maintain  an  a£tion  of  debt  for  rent  referved  on  a  leafe 

made  by  his  anceftor,  for  the  rent  is  part  of  the  lands, 

and   incident  to  the  reverfion ;   but  for  arrears  of  rent 
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incurred  in  the  life-time  of  the  anceftor,  neither  the  Iieii' 
nor  the  executor  cou'd  by  the  Common  law  maintain  an 
adion ;  for  as  to  the  heir,  they  were  confidered  as  part 
of  the  perfonai  eftate,  and  as  to  the  executor,  he  could' 
not  reprefent  his  teftator  as  to  any  contracts  relating  to 
the  freehold  and  inheritance.  11  H.  6.  15.  19  H.  6. 
41.  Co.  Lit.  162.  a.  But  now  by  the  32  H.  8.  cap. 
37.  an  e-xecutor  may  maintain  an  adion  of  debt  for  fucb 
arrears ;  for  which  fee  tit.  Debt. 

If  a  nobleman,  knight,  efquirc,  ^c.  be  buried  in  a 
church,  and  have  his  coat  of  arms,  and  pennons  with  his 
arms,  and  fuch  other  enfigns  of  honour  as  belongs  to  his 
degree,  fet  up  in  the  church,  or  if  a  grave- ftone  or 
tomb  be  laid  or  made,  &c.  for  a  monument  of  him  ;  in 
this  cafe,  albeit  the  freehold  of  the  church  be  in  the  par- 
fon,  and  that  thefe  be  annexed  to  the  freehold,  yet  can- 
not the  parfon,  or  any,  take  them  or  deface  them,  but 
he  is  fubje£l  to  the  heir  and  his  heirs,  in  the  honour  and 
memory  of  whofe  anceftor  they  were  fet  up.  Co,  Lie, 
iS.b.  For  this  fee  1  Roll.  Abr.  62$.  Noy  104.  God- 
bolt  200.     Cro.Jac.  367.     2  Buljlr.  151. 

Where  the  anceftor  binds  himfelf  and  his  heirs  in  aa 
obligation,  the  obligee  may  fue  the  heir  or  executor,  or 
the  admmiftrator  of  the  executor,  at  his  eleftion,  and 
mav  have  execution  of  the  land  defcended  to  the  heir ;  for 
the  Common  law  having  allowed  the  adlion  of  debt  againft 
the  heir,  he  could  have  no  benefit  by  the  adion,  unlefs 
he  were  permitted  to  have  execution  of  the  land>  which 
defcended  to  the  heir.  Plow.  441".  -^Co.  12.  a.  Cro. 
Jac.  450.      I  And.  7. 

But  the  body  of  the  heir  is  protefled,  for  it  would  be 
moft  unreafonable  to  fubjedt  the  heir  to  the  payment  of 
his  anceftor's  debts,  any  farther  than  to  the  value  of  th« 
aflets  defcended.  Dyer  81.  pi.  62.  207.  pi,  15,  Moor 
pi.  203.     Co.  Lit.  I03,  290. 

Alfo  the  heir  muft  be  exprefsly  named,  otherwife  he 
is  not  chargeable,  and  the  reafon  why  tiie  heir  is  not 
chargeable  in  this  cafe,  as  the  executor  in  cafe  of  a' 
bond  entred  into  by  the  teftator,  without  bein.^;  named, 
is  this;  by  the  Common  law  only  the  tnods  and  chattels' 
of  the  debtor,  and  the  annual  profits  of  the  land  as  they 
arofe,  and  not  the  land  itfelf,  were  liable  to  execution 
for  debt  or  damages,  becaufe  thefe  being  the  fecuritj 
the  creditor  depended  upon,  they  were  liahle  in  the  hands 
of  his  reprefentative  or  executor,  as  well  as  in  the  hands 
of  the  debtor  himfelf;  and  hence  it  was,  that  the  exe- 
cutor was  bound  by  the  debt  of  the  teftator,  fo  far  a^ 
he  had  chattels  or  aflets,  the'  he  was  not  named  in  the 
contrail;  but  the  land  was  not  liable  to  execution,  be- 
caufe it  was  preferved  from  the  perfonai  contradls  and 
engagements  of  the  tenant,  that  he  might  be  the  better 
able  to  anfwer  the  feudal  duties  to  the  lord,  which  were 
the  life  and  fupport  ot  the  government ;  and  therefore 
the  land  not  being  originally  liable  to  the  demand  in 
the  hands  of  the  obligor,  muft  be  much  iefs  liable  in  the 
hands  of  the  heir,  who  was  not  comprehended  in  the 
contraft.      2  Inft.  19.     Ptowd.  440.      Hob.  60. 

But  if  ^.  had  granted,  for  him  and  his  heirs,  to  B.  and 
his  heirs,  fuch  a  rent  out  of  his  lands;  in  this  cafe,  the 
heirs  being  comprehended  in  the  contract,  are  bound  to- 
make  good  the  grant,  fo  far  as  they  have  afTets  by  defcent 
from  the  grantor;  and  this  was  allowed  at  Common  law, 
becaufe  the  grantee  of  the  rent  had  the  land  originally  in 
view  for  his  fecurity ;  and  by  the  grant  itfelf  having  it 
in  his  power  to  diftrain  the  land  for  the  rent,  it  was 
equal  to  the  heir,  whether  the  land  do  anfwer  the  rent 
by  diftrefs,  or  by  an  execution  upon  a  judgment  in  a  writ 
of  annuity.  I  Rol.  Abr.  226.  Popham  87.  Hob.  58. 
Dyer  344./'.      Co.  Lit.  144.  b. 

If  the  anceftor  bind  himfelf  in  a  ftatute,  recogni- 
zance, i^c.  the  heir  is  liable  not  only  as  tertenant,  but 
alio  as  heir,  otherwife  he  could  not  have  his  age  ;  and' 
cinnot  oblige  a  purchafer,  whether  for  valuable  confi- 
deration,  or  without,  to  contribute,  but  one  heir  ma/ 
oblige  another  to  contribute;  as  if  a  man  feifed  of  two 
jcres,  the  one  defcendible,  according  to  the  courfe  of  the 
Common  law,  the  other  in  Borough  Englifli,  acknowledge 
1  ftatute,  toV.  the  heir  at  law  (liall  oblige  the  Borough 
Englifh  to  contribute :  So  one  coparcener  Ihali  oblige  the 
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other  to  contribute;  or  if  the  conuzor  had  lands,  feme 
defcendible  to  the  heirs  of  the  father,  and  fome  defcen- 
dible  on  the  heirs  of  the  mother,  the  heir  on  the  part  of 
the  father  (hall  compel  the  heir  on  the  part  of  the  mother 
to  contribute  ;  (^  ftc  vice  verfa.  3  Co.  1 2.  Sir  William 
Herbert's  cafe. 

By  the  Common  law,  if  the  heir  before  an  atSion 
brought  againft  him  had  aliened  the  aflets,  the  obligee 
was  without  anv  remedy  ;  but  if  he  only  aliened,  hanging 
the  writ,  the  lands,  which  he  had  by  defcent  at  the  time 
of  the  original  purchafed,  had  been  liable.  Co.  Lit. 
102. 

In  confequence  of  this  docSrine,  that  the  lien  (hall  have 
relation  to  tie  time  of  the  original  purchafed,  it  hath 
been  adjudged,  that  if  there  had  been  two  creditors  to 
J.  S.  whofe  heir  is  bound,  viz.  A.  and  B.  and  A.  files 
an  original  in  C.  B.  and  hath  judgment  thereon,  Trin. 
Term  1  Jac.  2.  by  default,  and  thereupon  a  general 
elegit  irtues  againfl  all  the  lands  of  the  heir,  and  a  moiety 
thereof  is  delivered  to  A.  B.  on  a  bill  filed  in  B.  R. 
I  (Sf  2  Jac.  2.  has  a  fpecial  judgment  againft  the  aflets 
confefs'd  by  the  heir,  Trin.  Term  3  Jac.  2.  tho'  B.'s 
judgment  be  fubfequent  to  A.'s,  yet  it  appearing  that  his 
bill  or  original  was  filed  before  A.'s,  the  judgment  (hall 
have  relation  thereto,  and  therefore  he  muft  be  firft  fatif- 
fied.     Carih.  245. 

So  it  feems  in  the  above  cafe,  that  tho'  A.'s  judgment 
had  been  on  an  original  adually  filed  before  B.'s,  that  B. 
muft  have  been  preferred,  becaufe  his  judgment  was  general 
againft  the  heir,  and  the  execution  a  general  and  common 
execution  by  elegit,  and  not  againft  the  aflets  only  bv 
way  of  extent ;  and  therefore  fuch  a  general  judgment 
wilL  not  oirerate  by  way  of  relation  to  the  original,  but 
binds  only  as  in  common  cafes  from  the  time  of  the  judg- 
ment given.    Carth.  246.  Per  cur'. 

But  to  prevent  the  wrong  and  injury  to  creditors  by 
alienation  of  the  lands  defcended,  i^c.  by  the  3  £5?  4  tP'. 
^  M.  cap.  14.  it  is  enabled,  "  That  in  al!  cafes,  where 
any  heir  at  law  (hall  be  liable  to  pay  the  debt  of  his  an- 
ceftor,  in  regard  of  any  lands,  tenements  or  hereditaments 
defcending  to  him,  and  (hall  fell,  alien,  or  make  over  the 
fame  before  any  adlion  brought  or  procefs  fued  out  againft 
him,  that  fuch  heir  at  law  (hall  be  anfwerable  for  fuch 
debt  or  debts  in  an  aiftion  or  aflions  of  debt  to  the  value 
of  the  faid  land  fo  by  him  fold,  aliened,  or  made  over ; 
in  which  cafes  all  creditors  (hall  be  preferred,  as  in  aftions 
againft  executors  and  adminiftrators,  and  fuch  execution 
(hall  be  taken  out  upon  any  judgment  or  judgmenCs  fo 
obtained  againft  fuch  heir  to  the  value  of  the  faid  land, 
as  if  the  fame  were  his  own  proper  debt  or  debts;  faving 
that  the  lands,  tenements  and  hereditaments  Una  fide 
aliened  before  the  aftion  brought,  (hall  not  be  liable  to 
fuch  execution." 

"  Provided,  That  where  any  adlion  of  debt  upon  any 
fpecialty  is  brought  againft  any  heir,  he  may  plead  riem 
per  difcent  at  the  time  of  the  original  writ  brought,  or 
the  bill  filed  againft  him  ;  any  thing  herein  contained  to 
the  contrary  notwithftanding.  And  the  plaintiff  in  fuch 
adion  may  reply,  that  he  had  lands,  tenements  or  here- 
ditaments from  his  anceftor  before  the  original  writ 
brought,  or  the  bill  filed  :  And  if,  upon  iflue  joined 
thereupon,  it  be  found  for  the  plaintiff,  the  jury  (hall 
inquire  of  the  value  of  the  lands,  tenements  or  heredita- 
ments fo  defcended,  and  thereupon  judgment  (hall  be 
given,  and  execution  (hall  be  awarded  as  aforefaid  :  But 
if  judgment  be  given  againft  fuch  heir,  by  confefSon  of 
ihe  aftion  without  confefTing  the  afTets  defcended,  or  upon 
demurrer,  or  nihil  dicit,  it  (hall  be  for  the  debt  and  da- 
mages, without  any  writ  to  inquire  of  the  lands,  tene- 
ments or  hereditaments  fo  defcended. 

Alfo  if,  before  this  fiatute,  the  anceftor  had  devifed 
away  the  lands,  a  creditor  by  fpecialty  had  no  remedy 
either  againft  the  heir  or  devifee.     Ahr.  Eq.  149. 

But  now,  by  the  faid  ftatute  -^iS  ^  IV.  3.  cap.  14.  re- 
citing that  feveral  perfons  having  by  bonds  or  other  fpe- 
cialties  bound  themfelves  and  their  heirs,  and  having  af- 
terwards by  will  difpofed  of  their  lands,  with  an  intent  to 
defraud  their  creditors  ;  it  is  enaded,  "  That  all  wills 
and  teftaments,  limitations,  difpofitions,  or  appointments. 

Vol.  II.  N".  87.  r  >        ff 
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of  or  concerning  any  manors,  mefTuages,  lands,  tene- 
ments or  hereditaments,  or  of  any  rent,  "profit,  term,  or 
charge  out  of  the  fame,  whereof  any  perfon  or  perfons 
at  the  time  of  his,  her,  or  their  deceafe  fljall  be  feifed  in 
fee-fimple,  in  pofTeflion,  reverfion  or  remainder,  or  have 
power  to  difpofe  of  the  fame  by  bis,  her,  or  their  laft 
wills  or  teftaments,  (hall  be  deemed  and  taken  (only  as 
againft  fuch  creditor  or  creditors  as  afoiefaid,  his,  her, 
and  their  heirs,  fuccefTjrs,  executors,  adminiftrators  and 
afTigns,  and  every  of  them,)  to  be  fraudulent,  and  clearly, 
abfolutely,  and  utterly  void,  fruftrate,  and  of  none  efFea; 
(any  pretence,  colour,  feigned  or  piefumed  confideration, 
or  any  other  matter  or  thing  to  the  contrary  notwith- 
ftanding.) 

And  for  the  means  that  fuch  creditors  may  be  enabled 
to  recover  their  faid  debts,  it  is  further  enaS'ed,  "  That 
in  the  cafes  before  mentioned  every  fuch  creditor  (hall  and 
may  have  and  maintain  his,  her,  and  their  aflion  and 
anions  of  debt  upon  his,  her,  and  their  faid  bonds  and 
fpecialties,  againft  the  heir  and  heirs  at  law  of  fuch  obligor 
or  obligors,  and  fuch  devifee  and  devifees  jointl)',  by  vir- 
tue of  this  aft;  and  fuch  devifee  or  devifees  (hall  be  liable 
and  chargeable  for  a  falfe  plea  by  him  cr  them  pleaded, 
in  the  fame  manner  as  any  heir  (hould  have  been  for 
falfe  plea  by  him  pleaded,  or  for  not  confeiliiig  the  lands 
or  tenements  to  him  defcended." 

"  Provided,  That  where  there  hath  been  or  (hall  be 
any  limitation  or  appointment,  devife  or  difpofition  of 
or  concerning  any  manors,  mefluages,  lands,  tenements, 
or  hereditaments  for  the  raifing  or  payment  of  any  real 
or  juft  debt  or  debts,  or  any  portion  or  portions,  fum  or 
fums  of  money  for  any  child  or  children  of  any  perfon, 
other  than  the  heir  at  law,  according  to,  or  in  purfuance 
of  any  marriage-contradt  or  agreement  in  writing  bona 
fide  made  before  fuch  marriage,  the  fame,  and  every  of 
them,  (hall  be  in  full  force,  and  the  fame  manors,  mef- 
fuages,  lands,  tenements  and  hereditaments,  (hall  and 
may  be  holden  and  enjoyed  by  every  fuch  perfon  or  per- 
fons, his,  her,  and  their  heirs,  executors,  adminiftrators 
and  afligns,  for  whom  the  faid  limitation,  appointment, 
devife,  or  difpofition  was  made,  and  by  his,  her,  and 
their  truftee  or  truftees,  his,  her,  and  their  heirs,  exe- 
cutors, adminiftrators  and  affigns,  for  fuch  eftate  or  in- 
tereft,  as  (hall  be  fo  limited  or  appointed,  devifed  or  dif- 
pofed, until  fuch  debt  or  debts,  portion  or  portions  (haH 
be  raifed,  paid,  and  fatisfied  ;  any  thing  contained  in  this 
aft  to  the  contrary  notwithftanding." 

And  it  is  further  enadled  by  the  faid  ftatute,  «  That 
all  and  every  devifee  and  devifees  made  liable  by  this 
aft,  (hall  be  liable  and  chargeable  in  the  fame  manner  as 
the  heir  at  law,  by  force  of  this  aft,  notwithftanding  the 
lands,  tenements  and  hereditaments  to  him  or  them  de- 
vifed, (hall  be  aliened  before  the  action  brought. 

In  the  conftru£tion  of  this  ftatute  it  hath  been  holden, 
that  tho'  a  man  is  prevented  thereby  from  defeating  his 
creditors  by  will,  that  yet  any  fettlenient  or  difpofition 
he  (hall  make  in  his  life-time  of  his  lands,  whether  vo- 
luntary or  not,  will  be  good  againft  bond  creditors;  for 
that  was  not  provided  againft  by  the  ftatute,  which  only 
took  care  to  fecure  fuch  creditors  from  any  impofition, 
which  might  be  fuppofed  in  a  man's  laft  ficknefs;  but  if 
he  gave  away  his  eftate  in  his  life-time,  this  prevented  the 
defcent  of  fo  much  to  the  heir,  and  confequently  took 
away  their  remedy  againft  him,  who  was  only  liable  in 
refped  of  the  lands  defcended  ;  and  as  a  bond  is  no  lien 
whatfoever  on  lands  in  the  hands  of  the  obligor,  much 
lefs  can  it  be  fo  when  they  are  given  away  to  a  ftranger. 
Abr.  Eq.  149.  Par/low  v.  tVeedon. 

In  debt  againft  an  heir,  who  pleaded  riens  per  difcent 
on  the  day  of  the  bill,  the  plaintiff  replied  fpecially,  that 
the  obligor  (father  of  the  defendant)  died  on  fuch  a  dav, 
and  that  the  defendant  (after  the  death  of  his  father)  arid 
before  the  day  of  the  bill,  viz.  on  fuch  a  day,  which 
was  a  day  after  the  death  of  the  obligor,  had  lands  by 
defcent  from  his  father  in  fee-fimple,  unde  pradiSl'  (the 
plaintiff)  de  debito  pradiSio  fatiifecijfe  potuit,  viz.  apud 
H.  prtsdi£}\  &  hoc  parat'  ejl  verificare,  iinde  petit  judi- 
cium, according  to  the  above  ftatute.  To  this  the  defen- 
dant made  a  frivolous  rejoinder;  and  thereupon  the 
D  d  d  plaintiff 
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plaintiff  demurred.  The  queftion  was,  If  the  replication 
was  eood  in  purfuance  of  the  ftatuie;  for  it  was  ob- 
jeifted  that  it  was  ill,  hecaufe  the  plaintifF  had  put  the 
value  of  the  lands  in  ilTue  bv  thefe  words,  unde,  ^c.  de 
debiio  pradiiio  jathfedffe  potu'tt,  which  ought  to  have 
been  omitted  ;  bccaufe  tr.c  llatute  is  exprefs,  that  after 
the  ifiue  joined  the  jury  fnail  inquire  of  the  value,  fo  that 
it  is  matter  of  inqueft  only  ex  officio,  and  not  to  the 
point  of  the  iilue  ;  and  by  this  ftatute  the  plaintifF  is 
only  to  recover  pro  tanio  againft  the  defendant  with  re- 
fpeil  of  the  value  of  fuch  aliened  aflets,  and  is  not  to 
have  a  general  judgment  againft  the  heir,  as  at  Common 
Jaw  upon  a  falfe  plea  ;  fed  per  cur.  upon  debate,  this 
replication  was  held  good,  and  as  it  ought  to  be,  and 
that  if  unde,  is^c.  de  debito  pradiSlo  fatisfecijfc  potuit  had 
been  left  out,  it  nuglit  have  been  a  good  caufe  of  objec- 
tion }  for  the  ftatute  doth  nut  give  occafion  to  alter  any 
more  of  the  form  of  the  replication  common  in  fuch 
cafes,  but  only  as  to  the  time  concerning  aflets  by 
defcent ;  and  tMe  conclufion,  which  ('before  the  ftatute) 
was  to  the  country,  muft  now  be  with  an  averment 
only,  hecaufe  the  defendant  may  have  an  opportunity  to 
anfwer  the  new  matter  alledged  in  the  replication.  Carth. 
35.  Redjhavj  zvA  Hejiher  ?i(i]\ii'-ieA,  5  Mod.  122.  S.  C. 
adjudged,  and  that  the  ftatute  was  made  not  to  Cieaie, 
but  to  pevent  difficulties  in  p'eadmg. 

It  feems  that  neiiher  before  nor  fmce  this  ftatute  the 
executor  or  adminiftrator  of  the  heir  are  liable  ;  for  the 
perfon  of  the  heir  is  not  chai;  cable,  but  waii  refpccSl  to 
the  land  ;  and  if  before  the  ftatuie,  the  heir  had  al  ened 
befoie  adl  on  brought,  he  fhould  not  be  charged  for  the 
profits  he  received  ;  which  h  evident  from  the  plea  of 
riens  per  difcent  the  day  cf  the  writ  purchafed  ;  much  lefs 
could  liis  executor,  nor  can  he  yet,  unlefs  fome  ftatute 
make  him  fo  :  For  an  executor  is  but  in  nature  of  a 
truftee  for  the  perfonalty,  and  not  at  all  privy  to  the  in- 
heritance. Trin.  32  Car.  2.  in  C.  B.  between  Baron 
JVeJhn  and  Danby  adjudged.      3  Bac.  Ahr.  28. 

If  there  be  judgment  in  debt  againft  two,  and  one 
dies,  &  fcire  facias  lies  againft  the  other  alone,  reciting 
the  death,  and  he  cannot  plead  that  the  heir  of  him  that 
is  dead  has  afTets  by  defcent,  a;  d  demand  judgment  if  he 
ought  to  be  charged  alone  :  For  at  Common  law,  the 
charge  upon  a  judgment  being  perfonal  furvivcd,  and  the 
ftatute  of  JVefhn.  2.  that  gives  the  elegit,  does  not  take 
away  the  remedy  of  the  plaintifF  at  Common  law,  and 
therefore  the  party  may  take  out  his  execution  whi  h 
way  he  pleafes  ;  for  the  words  of  the  ftatute  are  ft  in 
eleEiione  :  But  if  he  fhould,  after  the  allowance  of  the 
writ,  and  revival  of  the  judgment,  take  out  an  elegit 
to  charge  the  land,  the  party  may  have  remedy  by  fug- 
geftion,  or  elfe  by  audita  querela.  I  Lev.  30.  Raym. 
26.      1  Keb.  92.  S.  C.   Edfar  and  Smart. 

If  there  be  a  fequeftration  for  a  perfonal  duty  againft 
the  anccftor  where  the  heir  is  not  bound,  and  the  defen- 
dant dies,  there  is  an  end  of  the  fequeftration,  and  it 
cannot  be  revived  againft  the  heir ;  hecaufe  neither  the 
heir  nor  the  lands  are  bound  by  fuch  decree  :  But  if  the 
decree  were  upon  a  covenant  that  bound  the  heir,  and  the 
defendant  died,  fuch  decree  might  be  revived  by  fubpoena 
fcire  facias  againft  tiie  iieir  to  fliew  caufe  againft  the  de- 
cree, if  the  decree  be  inrolled  of  record,  or  if  not,  by 
bill  of  revivor;  and  when  revived  againft  heir  and  exe- 
cutor (which  is  the  ufual  and  regular  way,)  the  fequef- 
tration alfo  will  be  revived  on  motion,  if,  upon  coming 
into  court,  caufe  is  not  fhew  why  the  decree  fhould  not 
be  revived  :  And  in  this  cafe  it  hath  been  refolved,  that 
the  decree  fhould  have  the  fame  authority  to  bind  the 
perfonal  aflets  as  a  judgment  at  law,  and  therefore  fhall 
go  pari  paffu  to  be  paid  ofF  and  difcharged  ;  but  the  lien 
of  the  judgment  upon  lands  came  in  by  the  ftatute, 
which  only  gives  an  elegit  for  a  moiety  of  the  land  in  fa- 
tisfaftion  of  the  debt,  and  therefore  that  could  give  no 
authority  to  lay  a  fequeftration  on  the  real  eftate  for  a 
mere  perfonal  duty,  where  the  heir  is  not  bound  in  the 
covenant,  i  Vem.  143.  3  Lev.  355.  2  Vern.  37, 
88-9. 
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4,  Jf^iat  fkall  he  affets  in  the  hands  of  the  heir. 

Where  the  anceftor  binds  himfelf  and  his  heirs,  all  hir 
lands  of  freehold,  and  which  defcend  in  fee-fimple,  arc 
aflets  by  defcent,  and  fl>all  be  liable,  as  far  as  they  extend, 
to  anfwer  the  anceftor's  obligations.  See  Bro.  tit  J^ffet;, 
Fit.  tit.  AJfets.  '  I  Rol.  Abr.  269.  tit.  Afftts.     See  ^lUt;?, 

A  reverfion  after  a  leafe  for  years  made  by  the  anceftor 
is  prefent  aflets,  fo  that  the  heir  canuot  plead  riem  per 
difcent  in  delay  of  execution  of  the  rent  and  reveiflon, 
though  the  plaintifF  cannot  have  benefit  of  the  teverfion 
till  the  leafe  be  determined.  I  Salk.  354-5.  Farefl.  42. 
2  Aiod,  50 — 51.      Hern's  Plead.  320. 

So  a  reverfion  expeftant  upon  the  determination  of  an 
eftate  for  life  is  quafi  offcts,  and  ought  to  be  pleaded  fpe- 
cially  by  the  heir,  and  tlie  plaintifF  in  fuch  cale  may  take 
judgment  of  it  cum  acciderit.      Carih.  129.  per  Molt. 

But  a  reverfion  m  fee  expe(5lant  upon  an  eftate- tail  is^ 
not  aflets,  hecaufe  it  lies  in  the  will  of  the  tenant  in  tail 
to  dock  and  bar  it  at  his  pteafure.  6  Co.  58.  1  Rol. 
Abr.  269. 

If  y/,  hath  ifTuc  J5.  and  C.  and  conveys  lands  to  thg 
ufe  of  himfelf  for  life,  the  remainder  to  B.  in  tail  male, 
the  remainder  to  his  own  right  heirs,  and  A.  d  es,  and 
the  reverfion  defcend  to  B.  his  fon,  and  B.  dies  feifed, 
and  the  revetfi  )n  dcfcends  to  his  fon,  who  dies  without 
illue,  fo  that  the  tail  is  fpent,  and  C.  enters,  thefe  lands 
fhall  be  aflets  to  anfwer  the  debt  of  his  father.  Carth. 
127.   3  Lev.  286.    3  Mod.  253.  5.  C.  Kellou)  ver.  Rowden. 

The  lands,  as  has  been  oblerved,  muft  defcend  to  the 
heir  J  and  therefore  it  was  formerly  held,  that  if  he  took 
by  purchafe,  as  if  the  teftator  devifed  them  to  him,  pay- 
ing fo  much,  or  if  he  devifed  lands  to  01  e  of  the  two, 
and  his  heirs  at  law  jointly,  that  thofe  lands  were  noc 
aflets,;  but  if  he  devifed  one  part  to  A.  another  to  B. 
and  another  to  his  heir  at  law,  this  third  part  was  aflfets,,. 
Cro.  FJiz.  431.      2  Mod.  286.  • 

By  the  ftatute  of  frauds  and  perjuries  (29  Car.  2.  c.  3.) 
it  is  enadfed,  Tfiat  if  lands  came  to  the  fieir  by  reafoii  oi^ 
a  fpecial  occupancy,  they  ftia.i  be  chaij.eab'e  in  his  hands 
as  aflets  by  defcent,  as  in  cafes  ol  lands  m  tee  fimple, 
and  in  cafe  there  be  no  fpecial  occopant  tJiereot,  it  fhall 
go  to  the  executors  or  admin  ftiators  of  the  party  that 
had  the  eftate  thereof  by  virtue  of  the  giant,  and  fball 
be  afi"ets  in  their  hands. 

Aifo  by  the  faid  ftatute,  par.  10.  Esf  li.  where  lands 
are  lettled  in  truft,  and  defcend  in  fee  to  the  heir  of  cef- 
tuy  que  trujl,  the  fame  fhall  be  alFets  in  the  fame  manner 
as  lands  in  poflirfljon,  but  he  fhall  not,  by  reafon  of  any 
plea  or  other  matter,  be  chargeable  to  pay  the  condem- 
nation out  of  his  own  eftate.     Vid.  2  Vern.  248. 

An  equity  of  redemption  of  an  inheritance  is  afFcts^ 
for  the  heir  having  aright  in  equity,  that  ought  in  equity 
to  be  liable  to  fatibfy  a  bond  debt.     4  Chan.  Ca.  148. 

Tenant  in  tail  fuffers  a  recovery  to  let  in  a  mortgage 
of  500  years,  and  then  limits  the  land  to  the  old  ufcs, 
and  m.akes  his  will,  and  dcvifes  all  his  lands  for  the  pay- 
ment of  his  debts;  the  redemption  was  limited  to  him, 
his  heirs  and  aflTigns ;  and  the  court  thought  that  the 
equity  of  redemption  of  this  mortgage  fhould  be  aflTets  to 
fatisfy  creditors,  or  a  fubfequent  grantee  of  an  annuity. 
Preced.  Chan.  39.  FcJJ'et  and  Atijiin. 

A  right  without  any  eftate  in  pofl'eflion,  reverfion  ot 
remainder  is  not  aflets  till  it  be  recovered  and  reduced  in- 
to pofleflion.     6  Co.  58. 

For  more  learning  on  this  fubje£},  fee  14  Vin.  Abr.  and 
2  Bac.  Abr.  tit.  Heir. 

%)m  apparent.    See  ^cir. 

^Cirefg,  Is  a  female  heir  to  a  perfon,  having  an  ef- 
tate of  inheritance  in  lands;  and  where  there  aie  fevera 
joint  female  heirelFes,  they  are  called  coheirefFes.  Steal- 
ing an  heirefs,  and  marrying  her  againft  her  will,  when 
felony,  fee  SpaCtiage. 

^ZixAoWn,  (of  the  Saxon  heier,  i.  e.  hares,  and  lecme 
i.  e.  membrum)  The  word  by  time  hath  a  more  genera 
fignification  than  at  firft  it  did  bear,  comprehending  al 
implements  of  hcufliold,    as    tables,    preCes,  cupboards 

bedfteads 
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bedfteads,  wainfcot,  and  fuch  like ;  which,  by  the  ciif- 
tom  of  fome  countries,  having  belonged  to  a  houfe  during 
certain  defcents,  are  never  inventoried  after  the  deceafe  of 
the  owner,  as  chattels,  but  accrue  to  the  heir  with  the 
houfe  itfelf  by  cuftom.  Spelman  fays  of  it,  Omne  utcn- 
ftle  rohujltus  quod  ah  adibus  non  facile  revcUitur,  ideoque  ex 
more  quorwidum  Iccorum  ad  haredem  tranfit,  tanquam  mcm- 
brum  harediiatis.  And  Co.  en  Litt.  fol.  i8.  fays,  Con- 
Juetudo  hundredi  de  Stretford  in  Com.  Oxon.  eji  quod  hte- 
redes  teneir.cntorum  infra  hundredam  pradiHa/n  eyijhn.  poj) 
mortem  antecefforum  fuorum  hahehimt,  iSc.  principalium, 
Anglice  Hcyre-loom,  viTi,  de  quodam  gcnere  cataUorum, 
utenftlium,  (jfc.  optimum  plau/irum,  optimam  carucam,  op- 
timum cyphum,  b'c.     Cowell,  edit.    1727. 

A  lady  brought  a  bill  in  the  King's  Bench  againft  a 
parfon  for  taking  unam  tunicam  vocatam  a  coat-armour  and 
pennons,  with  the  arms  of  Sir  Hugh  Jf'lch  her  hufband, 
and  a  fword  in  the  chapel  where  he  was  buried  ;  and  the 
parfon  claimed  them  as  oblations,  and  therefore  that  they 
did  belong  to  him  ;  and  there  'tis  holden,  that  if  one  ufe 
to  fit  in  tije  chancel,  and  hath  there  a  place,  the  parfon 
can't  claim  his  carpet,  livery  and  cufliinn  as  oblations  ; 
neither  ouglit  he  to  have  the  faid  things  ;  for  that  they 
were  hanged  there  in  honour  of  the  deceafed  ;  and  there- 
fore by  the  fame  reafon,  though  a  gr,ive-ftone,  coat  of 
armour,  tomb,  ^c.  are  annexed  to  the  fieehold  of  the 
parfon,  yet  in  regard  rhe  church  is  free  to  all  the  inhabi- 
tants for  burying,  the  parfon  can't  take  them.  And  the 
Ch.  J.  faid,  that  the  lady  might  have  a  good  aflion  du- 
ring her  life,  in  the  cafe  aforefaid,  becaufe  fhe  herfelf 
can  fed  the  faid  things  to  be  fet  up  there,  and  after  her 
death,  the  heir  to  the  deceafed  fliall  alfo  have  his  aiSlion, 
becaufe  (as  the  book  fays)  they  were  hanged  there  for 
the  honour  of  his  anceftor,  and  therelore  they  are  in  na- 
ture of  heir-looms,  which  by  the  Common  law  belong 
to  the  heir,  as  being  the  principal  of  the  family.  The 
like  law  of  a  grave-ftone,  tomb,  and  the  like.  12  Rep. 
104.  in  Corven'i  caf6,  cites  it  as  9  H,  4.  14.  Dame 
Wiche's  cafe. 

And  this  agrees  with  the  laws  of  other  nations,  Bartho. 
Cajfaneus,  fol.  1 3.  concL  29.  Attion.  dat,  ft  aliquis  arma 
in  aliquo  loco  pofita  deleat,  five,  &c.  and  in  21  Ed.  3. 
48.  In  the  bifhop  of  Carijle's  cafe,  it  appeared,  that  the 
ornaments  of  the  chapel  of  a  preceding  bifhop  do  belong 
to  the  fucceeding  biQiop,  and  are  merely  in  fucceffion, 
although  other  chattels,  in  cafe  of  a  fole  corporation,  do 
belong  to  the  executors  of  the  deceafed  party,  and  ftiall 
not  go  in  fucceffion  ;  fo  in  the  other  cafe,  things  erected 
in  the  church  for  the  honour  of  the  dead  perfon,  (hall 
go  to  his  heirs,  as  heir-looms,  as  in  manner  of  an  in- 
heritance.     12  Rep.  105.   in  Corven's  cafe. 

Trover  by  plaintiff  adminijlrator  cum  iejlamento  annexo 
of  the  late  Lord  Petre  againfl:  the  wife  of  the  firft  exe- 
cutor for  a  necklace  of  pearl,  faid  to  have  been  in  the 
family  for  many  generations,  and  worn  as  a  perfonal  or- 
nament by  the  Lady  Petre  for  the  time  being,  or  for  de- 
fault of  fuch,  by  the  Lady  Dowager  pro  temport ;  and  to 
prove  the  property,  an  ancient  inventory  made  by  the 
defendant's  hufband,  being  executor  of  the  Lord  Petre, 
row  intcftate,  being  found  among  the  ancient  evidences 
of  the  family,  was  allowed  ;  for  the  mentioning  this 
necklace  in  it  (hews  he  did  not  claim  it  in  his  own  right, 
and  none  but  a  madman  will  inventory  more  afTets  than 
he  has  ;  and  though  if  the  queftion  were,  whether  my 
Lord  Petre  were  proprietor,  or  not,  he  himfelf  could 
not  be  witnefs  ;  yet  the  executor,  by  inventorying  it, 
charged  himfelf  with  it  as  afTets,  and  there  it  fhall  be 
taken  as  fuch  ;  and  per  Holt  Ch.  J.  the  wearing  of  a 
pearl  is  a  converfion  ;  and  goods  in  grofs  cannot  be  an 
heir-loom,  but  they  mufl  be  things  fixed  to  the  free- 
hold, as  old  benches,  tables,  bfc.  Pafch.  13  ^.  3.  B, 
R.      12  Mod.  519,  520.  Lord  Petre  v.  Heneoge. 

l^ClfltUg,  A  brafs  coin  among  the  Saxons,  equivalent 
to  our  halt-penny. 

tclnt.  Thatch  or  flraw.  Cowell,  edit.  1727. 
.  ClottC^toan,  The  hell-wall  or  end- wall,  that  co- 
vers and  defends  the  reft  of  the  building.  From  Saxon 
helan,  to  cover  or  heal ;  whence  a  thatchcr,  flater  or  tiler, 
who  covers  the  roof  of  a  houfe,  is  in  the  wefiern  parts 
«alled  a  hellier.-^—Infolutis  eidem  Domino:  pro  quodam  he- 
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lowe-wall  mtius  domus  opud  Carthyngtcn  annuat'tm  li  t^etii 
Paroch.  Antiq.   p.  573.     See  Kennet's  Gloflary. 

^^Cmp  anD  flajr.  Every  perfon  occuping  60  acrcsj 
to  fow  one  rood  with  hemp  or  flax,  24  H.  8.  c.  4.  5 
El.  c.  5.  feii.  29.  , 

Siiall  not  be  watered  in  any  running  ftream  or  common 
pond,  33  H.  8.  c.  17. 

Foreigners  uling  the  trade  of  drefling  flax,  Cffc  to  en-* 
joy  ihe  privileges  of  fubjedls  taking  the  oaths,  t^c.  15 
Car.  2.  c.  15.  fc£i.  3,  4. 

Duties  on  hcmpfeed,  and  yarn  of  flax  or  hemp  impor- 
ted, 2  If.  &  M.  fejf.  2.  c.  24.  fea.  31,  32.  4  //'.  y 
M.  c.  5.  fe£f.  2. 

The  tithe  of  hemp  and  flax  afcertained,  3  JF.  i^  M. 
c.  2-     11  &  12  IF.  2-  c.  16. 

Flax  or  hemp  may  be  imported  from  Ireland  duty  free, 
J  i^  S  IF.  3.  c.  30.      I  Jnn.  Jl.  2.  c.  8. 

Penalty  on  workmen  imbezilling  it,  i  Ann.  fl.  2. 
c.  18. 

Bounty  on  the  importation  of  hemp  from  the  planta- 
tions, 3  £3"  4  Ann.  c.  10. 

Hemp  water  rotted,  y^.  from  the  plantations,  free 
from  duties,   8  Geo.  i.  c.  12. 

Undielled  flax  may  be  imported  duty  free,  4  Geo,  2. 
c.  27. 

Medium  of  the  duties  on  rough  flax,  i^c.  for  7  years, 
to  be  an  annua!  charge  on  the  aggregate  fund,  4  Geo.  2. 
c.  27.  fa.  6. 

No  drawback  on  the  re-exportation  of  unwrought 
hemp  to  the  plantations,  4  Geo.  2.  c.  27.  fa.  7. 

Againft  frauds  in  manufadurcs  of  hemp,  flax,  i^c. 
22  Geo.  2.  c.  27. 

Bounty  on  the  importation  of  hemp  and  rough  flax 
from  America,  4  Geo.  3.  c.  26. 

^eilCljman,  {^i  equo  innititur  bellicofo,  from  the 
German  hcngji,  a  war-hotfej  With  us  it  fignifies  one 
that  runs  on  foot,  attending  upon  a  perfon  of  honour  or 
wotfiiip,  Stat.  3  Ed.  4.  cap.  5.  and  24  Hen.  8.  capt 
13.     It  is  written  henxman.  An.  6  Hen.  8.  cap.  1. 

t^CttCHlJeunV,  A  cuftomary  payment  of  money  inflead 
of  hens  at  Chrijlmas:  From  the  Saxon  hen,  gallina  and 
penning,  denarius.  Sint  quieti  de  chevagio  &'  henedpeny^ 
y  buckflalli^  trijlris,  tfc.  Monafl.  2  torn.  827.  In  a 
charter  of  Edw.  3.  confirming  many  privileges   to  the 

priory  of  Pulton,   25  Ed.  3. ^ieti  ftnt  de fen- 

geldis,  hornegeldis,  t^  penygeldis,  ^  thenedirypeny,  hundredif- 
peny,  is"  de  mffkennyng,  iS  de  chevagio,  (sf  henedpeny,  £sf 
Bucefall,  &  trijlris,-  'Mon.  Ang.  tom.  2.  pag.  327.  a. 
Du  Frefne  thinks  it  may  be  henpeny,  galUnagium,  or  a 
compofition  for  eggs.  But  pofTibly  it  is  mifprinted  he- 
nedpeny for  heved-pcny,ot  head-peny.     Cowell,  edit.  1727. 

i^CnCtoatD,  A  duty  to  the  King  in  Cambridgejhire. 
Domefday. 

l^engljcn,  (Saxon  hengen)  A  prifon,  gaol  or  houfe  of 
correction.  Si  quis  amicis  dejiitutus,  vel  alienigena,  ad 
tantum  laborem  veniat,  ut  amicum  non  haheat,  in  prima  ac- 
cufatione  ponatur  in  hengen,  tf  ibi  fiftineat  donee  ad  del 
judicium  vad.it.     LL.  Hen.  I.  cap.  65. 

I^CUgtUitC,  Significat  quietantiam  mifericordia  de  latrone 
fufpenfo  abfque  confideratione,     Fleta,  lib.  I,  cap.  47.    See 

^anktoit. 

^CO^tlfcJtC,  The  fame  with  husfejiane,  i.  e.  the  maf- 
ter  of  a  family  :  From  the  Saxon  heorpbfaji,  i,  e.  fixed 
to  the  houfe  or  hearth  :  Non  fit  aliqua  liberorum  reSiitu- 
dine  dignus,  fit  heordfefte,  fit  folgarius,  fit  in  bundredo  isf 
in  plcgio  con/iitutus.     Leges  Canuti,  cap.  40.     See  ^JIC? 

nercfccft. 

ll^Ca^njjennp,  Olim  Romerfcot  fcf  pojlea  Peterpence  : 
From  the  Saxon  heorth,  focus,  and  pening,  denarius.     See 

Tj^tta^^tXm  and  KomefCOt, Omnis  heordpeni  red- 

dat  ad  feflum  S.  Petri,  iS  qui  non  perfolveret  ad  terminum 
ilium  deferat  eum  Romts,  Leges  Edgari  Regis,  cap.  5, 
apud  Bromptonum. 

^CralD,  i^eralt,  or  l^arcIO,  Italian  heraldo,  Fr.  he. 
rault,  quafi  herus  altus.  Verjlegan  thinks  it  may  be  de- 
rived from  two  Dutch  words,  viz.  here,  exercitus,  and 
healt,  pugil  magnanimus :  As  if  he  be  called.  The  cham- 
pion of  the  army.  With  us  it  fignifieth  an  oflicer  at  arms, 
whofe  bufinefs  is  to  denounce  war,  to  proclaim  peace,  or 
otherwife  be  employed  by  the  King  in  martial  meflages. 
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■Or  ether  bufinefs;  The  Rsmcms  call  them  plurally  Fecialis. 

Pdydnre,  lib.  19.   defcribes  them  thus  :   Hahent  iiijuper  ap- 

paritores  minijiros,  quos  heraldos  clicuni,  quorum  prafeiius 

armoium  Rex  vochatur ;  hit  belli  iJ  pads  ttuntii  ;  ducihus, 

comitibufque  a  Rige  failii  irtftgnia  optant,  ac  eorum  funcra 

curant.      Nay  more,  They  are  the  judges  and  examiners 

of  gentlemens  arms,  marflial   ail   the  folemnities  at   the 

coronation  of  Princes,  manage  combats,  and   fuchlike: 

There  is  one  and  the  fame  ufe  of  them  with  us  and  the 

French,    whence  we  have   their  name;    and   what  their 

office   is   with    them,    fee   Lupanus,  lib.    i.    De  Aiagijl. 

Francor.  cap.  Heraldi.    There  are  divers  of  them  with  us, 

whereof  three  being  the  chief,  are  called   Kings  at  amis  ; 

and  of  them  Garter  is  the  principal,  inftituted  and  created 

by  Henry  the  Fifth,  5touj^s  Annals.,  p.  584.   whofe  office 

1%  to  attend   Kniglus  of  the  Garter  at  their  folemnities, 

and  to  marflial  the  funerals  of  all  the  great  nobility;  as 

Princes,  Dukes,  MarquefTes,  Earls,  Vifcounts  and  Barons. 

And   in  Plowden,  in  Reniger  and  Fogajfa's  cafe,  we  read 

that  Edward  the  Fourth  granted   the  office  of  King  of 

Heralds  to  one  Garter,  cum  feudis  iff  projicuis  ab  antiquo, 

(ifc.  fol.  12.    The  next  is  Clarentius,  ordained  by  Edward 

IV.    for  he  attaining   the  dukedom  of  Clarence,  by  the 

death  of  his  brother  Gm/'^?,  whom  he  beheaded  for  afpiring 

10  the  Crown,  made  the  herald,  which  properly  belonged 

to  the  Duke  of  Clarence,  a  king  at  arms,  and  called  him 

Clarentius;  his  proper  office  is  to  marihal  and  difpofe  the 

funerals  of  all  the  lefler  nobility,  as  Knights  and  Efquires, 

through  the  realm,  on   the   South  fide  of  Trent.     The 

third  is  Norroy,  or  North-ray,  whofe  office  is  the  fame  on 

the  North   fide   of  Trent   that    Clarentius  hath    on    this 

fide,    as  may  well  appear   by  his  name,    fignifying  the 

Noithern  King,  or  King  of  the  North-parts.     Befides  ]  Hence  our  herbinger  or  harbinger,  who  provides  harbour 

thefe,  there  are  6  others  properly  called  heralds,  according  ]  or  houfe-room,  £3'f. 
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of  trefpafs  quare  claufum  [regit.  Arg.  Trin.  2  1  Jac.  B.R, 
2  Roll.  R.  356.  cites  D.  285.     But   tho'   he  that  hath  ' 
herbage  may  inclofe,  yet  he  that  hath  reafonable  herbage 
cannot.      Ibid.  Arg.  cites  Cro.  R.  ijg. 

Grantee  of  herbage  of  a  park  cannot  difpark  it.     Arg. 
Godb.  419.   Trin.  21  Jac.  B.  R.  in  the  cafe  of  Lord  Zouc'h  ■ 
V.  Ahor. 

A  leafe  was  made  of  a  manor  with  all  gardens,  or- 
chards, yards,  i^c.  and  with  all  the  profits  of  a  wood, 
excepting  to  leffor  40  acres,  to  take  at  his  pleafure;  per 
Dyer,  The  wood  is  not  comprized  within  the  leafe,  but 
the  leflee  ftiall  only  have  the  profits,  as  pawnage,  herbage, 
l^c.     11  Eliz.  in  C.  B.     4  Le.  8.  Anon'. 

Tigeubagtum  autertUS,  The  firfl  crop  of  grafs  or  hay, 

in  oppofition  to  after-math  and  fecond  cutting. Dicunt 

quod  eji  communis  via,  &  jua  commimis  pajlura,  quum  fcenum 
t?  anterius  herbagium  amoveantur,  Antiq.  Parochial, 
pag.  459. 

^crberp,  or  ^^eubltrp,  An  inn.    Cowell,  edit.  1727. 

T^erbCnger,  or  ^paCbingtU,  (from  the  French  her- 
berger,  that  is,  hofpitio  accipere,)  Signifieth  an  officer  in 
the  King's  houfe,  who  goes  before  and  allots  the  noble- 
men, and  thofe  of  the  houfhold  their  lodgings.  Kitchin, 
fol.  176.  ufed  it  for  an  innkeeper. 

^ecberjaO-tHm:,  Lodgings  to  receive  guefts  in  the  way 
of  hofpitality.      Coiuell,  edit.  1727.      1 

^crbecgatUS,  Spent  in  an  inn.     CoweH,  edit.  IIT-"]. 

l^CtbtgarC,  To  harbour,  to  entertain,  from  heriber- 
gum,  heriberga,  Saxon  hare  berg,  a  houfe  of  entertain- 
ment  Ballivi  praccperunt  civibus  Jufficientiam  domorum 

ad  herbigandum  £^  ad  hofpitandum  populum — in  anno  Ju- 
hilao  apud  Canturiam  1420.     Somner's  Antiq.  p. 


to  their  original,  as  they  were  created  to  attend  Dukes, 
feff.  in  martial  expeditions,  viz.  York,  Lancajler,  Somer- 
fet,   Richmond,    and   JVindfor.       Laftly,    There   ^re   four 


others  called  Marfl}als  or  Purfuivants  at  arms,  reckoned  '  jugum  de  hercs, 


l^erce,  a  harrow,  Lat.  hercia.  Fleta,  lib.  2.  cap.  77. 
Carucas  i^  hercias  reparare,  and  in  Dome/day,  per  Gale, 
fol.  760.    Habet  Rex,  i^c.  unum  jugum  de  ora  &  mum 


in  the  number  of  heralds,  and  do  commonly  fucceed 
the  place  of  the  heralds,  when  they  die,  or  are  preferred; 
and  thofe  are  Blew-mantle,  Rouge-crofs,  Rouge-dragon  and 
Portcullis.  Thefe  heralds  are  by  fome  authors  called 
Nuncii  facri,  and  by  the  ancient  Romans  Fecioles,  who 
were  priefts.  l>fam  Numa  Pcmpilius  divini  cultus  injiitu- 
tionem  in  o£lo  partes  divifit,  l^  ita  eiiam  facerdotum  o6io 
erdines  conjlituil,  i^c.  feptimam  partem  facra  conjiitutionis 
collegia  eorum  adjecit,  qui  feciales  vocantur  :  Erant  autem 
ex  eptimis  domibus  viri  eleili,  i^c.  quorum  partes  in  eo  verfa- 
iantur,  ut  fidei  publica  inter  populos  praejjint,  neque  jujlum 
aliquod  bellum  fore  cenfebatur,  nifi  id  per  feciales  effet  in- 
dicium. Corafius  Mifcel.  Juris  Civilis,  lib.  i.  c.  t6. 
rum.  12.  Kings  at  arms  are  mentioned  in  fl^at.  14  Car, 
2.  33.  Of  thefe,  fee  more  in  Spelman's  Glojfary,  Cowell, 
edit.  1727. 

By  the  law  of  arms  and  heraldry,  every  one  who  is 
made  King  of  arms  before  he  receives  his  dignity,  ought 
to  be  laid  betwixt  two  officers  of  arms  by  the  arms  be- 
fore the  Earl  Marfhal  of  England,  or  his  deputy,  and 
before  him  are  to  go  four  officers  of  arms,  whereof  the 
one  is  to  bear  his  patent,  another  his  collar  of  SS,  the 
third  a  coronet  of  brafs  double  gilt;  fourthly,  a  cup  of 
wine  ;  and  his  patent  fhall  be  read  before  the  Earl  Mar- 
flial ;  and  afterwards  his  coronet  ftiall  be  fet  upon  his 
head,  and  the  collar  of  SS  about  his  neck,  and  after- 
wards the  wine  poured  upon  his  head.  Le.  248.  33  £/;z, 
B.  R.  Dethick's  cafe. 

i^etbagC,  (Harhagium,)  Signifies  the  fruit  of  the 
earth,  produced  by  nature  for  the  bite  or  mouth  of  the 
cattle ;  but  is  mo(t  commonly  ufed  for  a  liberty  that  a 
man  hath  to  feed  his  cattle  in  another  man's  ground,  as 
in  the  foreft,  i^c.  Cromp.  fur.  fol.  197.  Occurrit  frequens 
pro  jure  depafcendi  alienum  folum  ut  in  forejfis,  fays  the 
learned  Spelman. 

He  that  hath  herbage  of  a  foreft  by  patent  may  have 
trefpafs  for  the  grafs,  but  not  for  trees  or  the  fruit  of 
them  ;  and  he  may  take  beafts  damage-feafant,  and  have 
quare  claufum  fregit,  and  by  fuch  grant  may  inclofe  the 
foreft.      D.  285.  i.  pi.  40.    Trin.    11  Eliz. 

Grantee  of  herbage  may  inclofe,  and  may  have  aflion 


l^eCCia,  The  fame  with  herce;  it  fignifies  alfo  a  cgn-' 
dieftick  fet  up  in  churches,  made  in  the  form  of  an  har- 
row, in  which  many  candles  were  placed.  Die  feputtura 
y  die  menfis,  i3'  pro  corpore  fi£io,  i.  e.  Cenotaphium,  cuoi' 
hercia,  i.  e.  Candelabra  in  hercia:  modum  confeSlo,  which 
was  filled  with  candies,  and  placed  ad  ca^ut  cenotaphii.    * 

i^Crrtare,  (from  the  French  hercer,  to  harrow)  ArO' 
bant  (J  herciabant  ad  curiam  Domini,  i.  e.  they  did  ploughl 
and  harrow  at  the  manor  of  the  lord,     4  Iii/}.  fol.  270.  ' 

i^eWelUicf),  or  IpcrnctoiC,  (Herdewycha,)  A  gran|iS^ 
or  place  for  cattle  and  hufbandry.  Et  unam  herdeWjT- 
cham  apud  Hethcotun  in  Peco,  &c.     Mon.  Angl.   3  part, 

l^erDtoetClj,  !9eO?IilUCrrIj,  Herdfman's  work,  or  cu-' 
ftomary  labours  done  by  the  (hepherds,  herdfmen,  and 
other  inferior  tenants  at  the  will  of  their  lord,  Cowell^ 
edit.  1727. 

^^CrcbObe,  The  King's  edi£t,  commanding  his  fubjefls 
into  the  field :  From  the  Saxon  hare,  exercitus,  and  iode, 
a  meffenoer.      Cowell,  edit,  1727. 

I^CreDttamentlS,  (Hareditamenta,)  Signify  all  fucll 
things  immoveable,  be  they  corporeal  or  incorporeal,  as  a 
man  may  have  to  himfelf,  and  his  heirs,  by  way  of  inhe- 
ritance; (fee  32  Hen.  8.  cap.  2.)  or  not  being  otherwife 
bequeathed,  do  naturally,  and  of  courfe  defcend  to  him 
which  is  next  heir  of  blood,  and  fall  not  within  the  com- 
pafs  of  an  executor  or  adminiflrator  as  chattels  do.  It  i^ 
a  word  of  large  extent,  and  much  ufed  in  conveyances} 
for  by  the  grant  of  hereditaments,  ifles,  feigniories,  manors^ 
houfes  and  lands  of  all  forts,  charters,  rents,  fervices, 
advowfons,  commons,  and  whatever  may  be  inherited, 
will  pafs.  Co.  on  Litt.  fol.  6,  Hsreditamentum  eJi  omne 
quod  jure  hserediiario  ad  haeredem  tranfeat.  Haeredita- 
menta  corporea  (according  to  Judge  Doderidge,)  are  reve- 
nues local,  and  of  annual    value,     Hiji.  of  IVales,  fot 

A  condition  is  without  queftion  an  hereditament. 
3  Rep.  2.  b.  Trin.  25  Eliz.  in  the  Marquifs  of  Jt'^inchefter'i 
cafe. 

Writ  of  error  is  an  hereditament,  but  by  the  Common 
law  cannot  be  forfeited  or  cfcheat.     3  Rep.  2.  5,  C. 

Ufes 
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Ufes  were  hereditaments  ;  for  of  this  fliall  be  pof- 
feffw  fratrls ;  but  condition  or  ufe  were  not  fotfeiiable  at 
Common  law.  3  Rep.  2.  b.  in  the  Marquifs  of  //7«- 
{hejier\  cife. 

l^etCUitatp  CCWnite,  Tiie  King  how  feifed  of  (he  he- 
reditary excile  and  poft-ofEce,  12  Car.  1.  c.  24.  I  ^Jac.  2. 
(.  12.  How  reltrained  fiom  ahening  the  revenue  of  tlie 
poft-ofF.ce,  9  Ann.  c.  10.  fffl.  43. 

if^ei'CfatC,  (Saxon)  ProfeSiio  mililaris  bf  cxpeditio. 
See  9ltl;f(Dp«  A  military  expedition,  a  going  to  war- 
fare. 

^CrcfojD,  For  inclofmg  of  commons  in  Herefordjhire, 
4  Jac.  1.  c.  ir. 

l^etCgClD,  (Saxon)  Pecunia  feu  tribtitum  ctlendo  excr- 
c'ltui  coituium.  A  tribute  or  rax  levied  for  the  mainte- 
nance of  an  arm  I'.     See  ^ubClDt'. 

^eCClittS,  A  fort  of  little  liih,  perhaps  minows,  or 
rather  gud<ieons.     Coivell,  edit.  1727. 

I^CCeuacI),  An  archdeacon.     Cowell,  edit.  1727. 

l^CrCllOmCS,  or  i^CrCtCamS,  One  who  follows  an 
army  of  rebels.  Lamb.  Leges  Ina,  cap.  15.  In  exercitu 
pradaloruw,  i^c.   from  here,  exercitus,  and  team,  fequela. 

^CrClTlta,  or  l^erclTa,  or  i^CCClTlJ,  Denotes  a  hired 
foldier,  that  departs  without  licence,  derived  from  the 
Saxon  here,  exercitus,  and  Jliten,  to  depart,  according  to 
Co.  /^  Injl.  fol.  128. 

^Ct£fp,  (Harefis,)  Among  Protefiants,  is  faid  to  be 
a  falfe  opinion  repugnant  to  fome  point  of  doftrine  clearly 
revealed  in  fcripture,  and  either  absolutely  eflential  to  the 
Chriftian  faith,  or  at  leaft  of  moft  high  importance. 
1  Hawk.  P.  C.  3. 

Anciently,  under  the  general  name  of  herefy  there  have 
been  comprehended  three  forts  of  crimes;  I.  Apcftacy, 
when  a  Chriftian  apcftjtizes  to  Paganifm.  2.  Witchcraft. 
3.  Formal  herefy,  which  feems  to  be  an  apoftacy  from  the 
eftablifhed  religion  ;  for  which,  and  the  feveral  ways  of 
determining,  punifhing,  and  the  difference  between  the 
Civil  and  I.iiperial  laws,  Popifti  canons,  and  the  laws  of 
England  concerning;  herefy,  fee  a  large  account  in  1  Hal. 
Hijl.  P.C.  383 /«  410. 

It  feems  difficult  precifely  to  determine  what  error  (hall 
amount  to  heicfy,  and  v/hat  not ;  but  the  flatute  i  Eliz. 
cap.  I.  which  erected  the  high  commifSon  court,  having 
reftrained  it  to  fuch  as  are  either  determined  by  fcripture, 
or  by  one  of  the  4  firft  general  councils,  or  by  fome  other 
council,  by  exprefs  words  of  fcripture,  or  by  parliament, 
with  the  afTent  of  the  convocation  ;  thefe  rules  are  at 
prefent  generally  thouglit  the  beft  diredions  concerning 
this  matter.      1  Hawk.  P.  C.  3,  4. 

And  it  is  faid  by  my  Lord  Hale,  that  the  Papal  ca- 
nonifls  have  by  ample  and  general  terms  extended  herefy 
fo  far,  and  left  fo  much  in  the  difcretion  of  the  ordinary, 
to  determine  it,  that  there  is  Icarce  any  the  fmalleft  de- 
viation from  tl'.em  but  may  be  reduced  to  herefy,  accor- 
ding to  the  great  generality,  latitude  and  extent  of  their 
definitions  and  dcfcriptions ;  from  whence  he  obfcrves, 
how  miferable  the  ferviiude  of  Chriftians  was  under  the 
Papal  hierarchy,  who  ufcd  fo  arbitrary  and  unlimited  a 
power  to  determine  what  they  pleafed  to  be  herefy,  and 
then,  onwi  appellatione  pojlpofita,  fub}e£ling  men's  lives  to 
their  fentence.      I  Hal.  Hijl.  P.  C.  383,  389. 

According  to  the  Common  and  Imperial  law,  and  ge- 
nerally bv  other  laws  in  kinedoms  and  Aates  where  the 
Cancn  law  obtained,  the  ecclefuliical  judge  was  the  judge 
of  herelicf,  and  hereby  thcv  obtained  a  large  jurifdidtion 
touching  them.      I  Hal.  Hift.  P.  C.  384. 

Hence  it  is,  that  by  tiie  Common  law  with  us,  the 
convocation  of  the  clergy  or  provincial  fynod,  might  and 
frequently  did  proceed  10  ti.e  fentencing  of  hereticks,  and 
wherr  convicted,  left  them  to  the  fecular  power,  where- 
upon the  writ  of  hareiico  ccmbunndo  might  ilLe.  Bro. 
tit.  Herefy.   2  Roll.  Abr.  226. 

It  is  alfo  agreed,  that  every  bifhop  may  conviift  perfons 
of  herefy  within  his  own  diocefe,  and  proceed  by  church 
cenfures  againft  thofe  who  fliall  be  coiivifted  ;  but  it  is 
faid,  that  no  fpiritual  jud^e,  who  ia  not  a  bifhop,  hath  this 
power  ;  and  it  has  been  queltioned,  whether  a  convidlion 
before  the  ordinary  were  a  fufficient  foundation  whereon 
to  ground  the  writ  de  htrretito  comlurendo,  as  it  is  agreed 
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that  a  c-nviilion  before  the  convocation  was.  P.  N.  B. 
269.  12  Co.  56,  57.  3  Injl.  40.  Gibf.  Codex  401. 
1  Hawk.  P.  C.  4.     State  Trials,  vol.  2.    275. 

Lord  Ch.  Juft.  Hale  feems  to  be  of  opinion,  that  if 
the  diocefan  conviil  a  man  of  herefy,  and  either  upon 
his  refufal  to  abjure,  or  upon  a  relapfe,  decree  him  to  be 
delivered  over  to  the  fecular  power  ;  and  this  being  fig- 
nified  under  the  feal  of  the  ordinary  into  Chancery,  the 
King  might  thereupon  by  fpccial  warrant  command  a 
writ  de  haretico  comburendo  to  iflue,  tho'  this  were  a  matter 
that  lay  in  his  difcretion  to  grant,  fufpend  or  refufe,  as 
the  cafe  might  be  circumltantiated.  i  Hal.  Hijl.  P.  C. 
392- 

Biit  it  feems  agreed,  that  regularly  the  temporal  courts 
have  no  conuzance  of  herefy,  either  to  determine  what  it 
is,  or  to  punifh  the  heretick  as  fuch,  but  only  as  a 
difturber  of  the  publick  peace  ;  and  that  therefore,  if  a 
man  be  proceeded  againft  as  an  heretick  in  the  fpiritual 
court,  pro  falute  anima,  and  think  himfelf  aggrieved,  his 
proper  remedy  is  to  bring  his  appeal  to  a  higher  ecclefi- 
aflical  court,  and  not  to  move  for  a  prohibition,  from  a 
temporal  one.     27  H.  8.  \\.b.     5  Co.  58.    Hob.  236. 

Yet  a  temporal  judge  may  incidentally  take  knowledge 
whether  a  tenet  be  heretical  or  not;  as  where  one  was 
committed  by  force  of  2  H.  4.  cap.  5.  for  faying,  that 
he  was  not  bound  by  the  law  of  God  to  pay  tithes  to  the 
curate  ;  another  for  faying,  that  tho'  he  was  excommu- 
nicated before  men,  yet  he  was  not  fo  before  God  ;  the 
temporal  courts  on  an  habeas  corpus  in  the  firfl  cafe,  and 
an  a£lion  of  falfe  imprifonment  in  the  other,  adjudged 
neither  of  the  points  to  be  herefy  within  that  ftatute,  for 
the  King's  courts  will  examine  all  things  which  are  or- 
dained by  flatute.  3  Inji.  42.  i  Roll.  Rep.  no.  2 
Bulf.  300. 

Alfo  in  quare  i?npedit,  if  the  bifliop  plead  that  he  refufed 
the  clerk  for  herefy,  it  feems  that  he  mufl  fet  forth  the 
particular  point,  that  it  may  appear  to  be  heretical  to  the 
court  wherein  the  adion  is  brought,  which  having  conu- 
zance of  the  original  caufe,  mufl  by  confequer.ee  have 
a  power  to  all  incidental  matters  necefTary  for  the  deter- 
mination of  it,  and  without  knowing  the  very  point  al- 
leged againft  the  clerk,  will  not  be  able  to  give  diretlions 
concerning  it  to  the  jury,  who  (if  the  party  be  dead) 
are  to  try  the  truth  of  the  allegation.  5  Co.  58.  i  And. 
191.     3  Leon.  199.     3  Lev.  314. 

Ey  the  Common  law,  one  convifled  of  herefy,  and 
refuling  to  abjure  it,  or  falling  into  it  again  after  he 
abjured  it,  might  be  burnt  by  force  of  the  writ  de  haretica 
comburendo,  which  ifTued  out  of  Chancery  upon  a  certifi- 
cate of  fuch  conviSion ;  but  he  forfeited  neither  lands 
nor  goods,  becaufe  the  proceedings  againft  him  were 
only  pro  falute  anima.  F.  N.  B.  269.  3  InJl.  43. 
Do£}or  and  Student^  lib.  2.  cap.  29.  1  Hawk.  P.  C. 
4.  5- 

But  at  this  day  the  faid  writ  de  hteretico  comburendo  is 
abolifhed  by  29  Car.  2.  cap.  9.  and  all  old  ftatutes,  that 
gave  a  power  to  arreft  or  imprifon  perfons  for  herefy,  or 
introduced  any  forfeiture  on  that  account,  are  repealed  ; 
yet  by  the  Common  law,  an  obftinate  heretick  being 
excommunicate  is  ftill  liable  to  be  imprifoned  by  force 
of  the  writ  de  excommunicato  capiendo,  till  he  make  fatif- 
faiElion  to  the  church.      12  Co.  44.      i  Hawk.  P.  C.  5. 

Alfo  by  the  9  £3"  10  W.  3.  cap.  32.  it  is  enafled, 
"  That  if  any  perfon  having  been  educated  in,  or  having 
made  profefTion  of  the  Chrifiian  religion  within  this  realm, 
fhall  be  convicted  in  any  of  the  courts  oilVeftminfter,  or  at 
the  affizes,  of  denying  any  of  the  perfons  in  the  Holy  Tri- 
nity to  be  God,  or  maintaining  that  there  are  more  Gods 
than  One,  or  of  denying  the  truth  of  the  Chriftian  reli- 
gion, or  the  Divine  authority  of  the  Holy  Scriptures,  he 
fliall  for  the  firft  offence  be  adjudged  uncapable  of  any 
office,  and  for  the  fecond  (hall  be  difabled  to  fue  any 
action,  or  to  be  a  guardian,  executor  or  adminiftrator,  or 
to  take  by  any  legacy  or  deed  of  gift,  or  to  bear  any 
office  civil  or  military,  or  benefice  ecclefiaftical,  for  ever, 
and  (hall  alfo  fuffer  imprifonment  for  three  years,  without 
bail  or  mainprize,  from  the  time  of  fuch  convidticn. 

For  more  learning  on  this  fubjeii,  fee  14  Vin.  Abr.  and 
3  Bac.  Abr.  ///.  Herefv.     See  l^fltgtOIT. 

E  e «  '  l^ccetifh. 
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^tmkk'.    See  l^aercttca  tcmburcniio. 
^aaicQ  combureniio.     See  i^acrctico  romba? 
tcnbo.  „       ,    ^, 

^crCtOCljC,  The  general  of  an  army  :  brom  ths  baxon 
here,  exenitus,  and  togen,  ducere  ;  but  the  Herctocbi  were 
the 'barons  of  the  realm,  and  inferior  to  earls  and  vif- 
counts.  Interfiint  Epifiopi,  Comitcs,  Vicecomites,  Hereto- 
Chii,   Trithingrevi,   Ledgrevi.      Leg.  H.   I.      Dii  Frefne. 

^eretOdjiaS,  a  leader  or  commander  of  military 
forces.  See  at  large  the  name  and  office  in  the  laws  of 
Edivard  the  Confeffor,  cap.  35.    De  Heretochiis. 

^erCtum,  A  court  or  yard  for  drawing  up  the  guards 
or  military  retinue,   which  ufually  attended  our  prelates 

and    nobility. Thomas   Langhy  Epifeopus  Dunelmenfn 

apud  manerium  de  Houldon  conjiruxit  Mas  port  as  occidentntes 
6pere  camentario,  per  quas  tranfterint  ad  heretum  vel  po- 
marium.     Hift.  Dunelm.  apud  Whartoni  Angl.  Sac.  pars 

1,  paz.  776. 

l^CrgCijja,  Pulling  by  the  hair ;  from  the  Sax.  har, 
capillus,  and  grypan,  capere  :  Si  quis  aliquem  per  captllos 
arripiat,  tantum  emendat  quantum  de  urn  colpo  faceret,  id 
eft,  quinque  dcnarios  de  heregripa.      Leg.  H.  I.  cap.  94. 

^ei'igalDSi,  A  fort  of  garment  fo  called.  Cowell, 
edit.  1727, 

^CrtOt,  {Her'tdtufn)  Is  in  the  Saxon  tongue  heregate, 
■which  is  derived  from  here  excrchus,  and  geat  a  heart, 
and  in  the  time  of  the  Saxons  fignified  a  tribute  given  to 
the  lord  for  his  better  preparation  towards  war.  Lam- 
hard  in  his  Explication  of  Saxon  words,  verba  hereotum. 
Erat  enlm  hereotum  mllitaris  fupelleffllts  prajiatlo,  qiiam, 
ebewite  vajfallo,  domlnus  rtportavlt  in  Ipfiiis  munitionem, 
fays  Spelman.  And,  by  the  laws  of  Canutus,  tit.  De 
Hereotij,  it  appears,  that  at  the  death  of  the  great  men 
of  this  nation,  fo  many  horfes  and  arms  were  to  be  paid 
as  they  were  in  their  refpeftive  life-times  obliged  to  keep 
for  the  King's  fervice.  It  is  now  taken  for  the  beft 
beaft  a  tenant  hath  at  the  hour  of  his  death,  due  to  the 
Jord  by  cuitom,  be  it  horfe,  ox,  i^c.  and  in  fome  ma- 
nors, the  beft  piece  of  plate,  jewel,  or  the  beft  piece  of 
goods ;  the  name  is  ftill  retained,  but  the  ufe  is  altered  ; 
for  whereas  by  Lombard's  opinion,  it  did  fignify  fo  much 
as  relief  doth  now  with  us :  Now  it  is  taken  for  the 
beft  head  of  cattle  that  a  tenant  hath  at  the  hour  of  his 
death,  due  to  the  lord  by  cuftom,  Kilchin,  fol  133, 
134.  makes  herlot-fervlce  and  herlot-cujiom  ;  for  interpre- 
tation whereof,  you  ftiall  find  thefe  words  in  Broke,  tit. 
Harlot,  nu.  5.  Harlot  after  the  death  of  the  tenant 
for  life  is  harlot -cvjiom.  Harlot-fervlce  is  after  the  death 
of  the  tenant  in  fee-fimple.  In  the  book  called  Les 
Tenns  de  la  Ley,  'tis  faid,  that  harlot-fervice  is  often  ex- 
prefTed  in  the  grant  of  a  man,  that  he  holds  hy  fuch  fer- 
vice to  pay  herlot  at  the  time  of  his  death,  and  holdeth  in 
fee-fimple.  Harlot- cujiom  is,  when  harlots  have  been 
paid  time  out  of  mind  by  cuftom,  and  this  may  be  after 
the  death  of  tenant  for  life.  And  for  this  the  lord  may 
diftrain  or  feize.     See  Plowd.  fol.  95,  96.     Bra^on,  lib. 

2.  cap.  36.  Doa.  and  Stud.  cap.  9.  But  of  right  neither 
the  lord  nor  officer  fliould  take  hertot,  before  it  be  prefen- 
ted  at  the  next  court  holden  after  the  tenant  is  dead,  that 
fuch  a  beaft  is  due  for  a  herlot.  If  the  lord  purchafe  part 
of  the  tenancy,  herlot-fervlce  is  extinguiftied,  but  it  is 
not  fo  in  hir lot- cujiom.  Co.  8  Rep.  Talbot's  cafe.  If  the 
lord  ought  to  have  a  herlot  when  his  tenant  dieth,  and 
the  tenant  devifeth  away  all  the  goods ;  yet  the  lord  fhall 
have  his  herlot,  for  the  law  preferreth  the  cuftom  before 
the  devife.  Co.  on  Lltt.  lib.  3.  cap.  3.  pag.  185.  See 
Dyer,  fol.  199.  num.  58.  This  in  Scotland  is  called  her- 
rezelda,  compounded  of  here  in  Dutch,  in  Latin  herus, 
that  is,  a  lord  or  mafter  ;  and  zelld  a  gift,  tribute  or 
taxation.  Skene  de  verb,  fignif.  verba  heixez-eUz.  Herlots 
or  the  delivering  up  of  arms  at  the  deceafc  of  a  tenant, 
did  not  obtain  in  England  till  the  fovereignty  of  the 
Danes,  and  are  firft  mentioned  in  the  laws  of  Canute. 
Ti;e  book  oi  Domeflay,  and  generally  all  monkifh  writers 
have  confounded  herlots  and  reliefs :  Whereas  there  was 
very  great  difference  between  them.  Herlot  was  often  a 
perfonal;  relief  always  a  predial  fervice.  Herlots  were 
firli  contrived  to  keep  a  conquered  people  in  fubjedfion, 
and  to  fupport  the  publick  rtrengrh  and  military  furniture 
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of  the  k;nguom'.  Reliefs  for  the  private  advantasie  of 
the  lord,  that  he  might  not  have  Iniitllem  proprletatcm  irj 
the  fei^nory.  Reliefs  were  a  feudal  fervice,  harlots  before 
any  feudal  tenure.  Vide  Spelman  of  Feuds,  cap.  18.  Sea 
Kennet's  Gkjfary  in  heriotum.      Cowell,  edit.    \']'i-~. 

The  herlot  duty  is  thouglu  by  bur  beft  antiquaries  to 
be  far  more  ancient,  and  to  differ  from  relief,  the  original 
whereof  feems  to  be  ihus.  Anciently  when  the  tenures 
were  military,  and  for  life  only,  the  arms  and  war-hor(eof 
the  tenant,  upo;i  his  death,  went,  together  with  the  land, 
to  the  lord,  being  due  to  him,  as  having  been  puichafed 
out  of  the  profits  of  the  land,  or  as  having  been  originally 
granted  by  the  lord  for  publick  defence,  and  therefore  be- 
longed to  the  lord  that  he  might  beftow  them  on  the 
, fucceeding  tenant  for  the  like  fervice  ;  but  when  the  feud 
became  inheritable,  the  reafon  of  the  heriot  ceafed,  and 
then  the  arms  and  war-horfe  went  to  the  heir  who  fuc- 
ceded  to  the  land  ;  yet  in  fome  manors  the  cuftom  of  the 
heriot  was  by  particular  agreement  retained,  or  the  lord 
referved  it  as  parcel  of  his  tenure  ;  and  though  originally- 
the  heriot  was  the  beft  horfe,  yet  it  came  in  time  to  be 
the  beft  beaft  ;  for  the  tenants  to  difappoint  their  lord* 
would  often  fell  their  arms  and  horfes,  and  then  of  ne- 
ceffity  a  law  w.is  made  thar  the  lord  might  take  the  beft 
beaft  in  lieu  of  them,  and  fo  the  heriot  came  to  be 
efteemed  the  beft  beaft  ever  after  ;  and  as  it  arofe  by  cuf- 
tom or  tenure,  after  the  feud  became  inheritable,  hence 
we  find  in  fome  manors  a  cuflom  of  paying  it  in  goods, 
and  in  fome  in  money.  Spelm.  Glojf.  287.  Brali,  lib, 
2.  fo.  60.     Brltion  178.     See  Kltchln  133. 

It  appears  not  only  from  Spelman' s  conjeflures,  but 
Ilkewife  from  the  laws  themfelves  of  King  Canutus,  that 
the  Danes  were  the  firft  inventors  of  heriots,  and  tl  at  it 
was  a  political  inftitution  of  theirs,  whereby  the  Danljh 
tenants  were  to  hold  by  military  fervice,  and  their  arms 
and  horfes  at  their  deaths  to  revert  to  the  publick  ;  and 
by  that  means  putting  the  whole  Itrength  and  defence  of 
the  kingdom  into  their  hands,  committing  only  the  affairs 
of  agriculture,  and  the  improvement  of  the  nation  to  the 
Englljh,  though  thereby  they  enjoyed  gicater  freedom  and 
immunities  in  their  tenures  than  the  Damp  tenants  dui. 
Spelm.  287. 

As  to  the  feveral  kinds  of  heriots,  fome  are  due  by 
cuftom,  fome  by  tenure,  and  fome  by  refervation  on 
deeds  executed  within  time  of  memory  ;  thofe  due  by 
cuftom  are  the  moft  frequent,  and  arofe  by  the  contraift 
or  agreement  of  the  lord  and  tenant,  in  confideration  of 
fome  benefit  or  advantage  accruing  to  the  tenant,  and  for 
which  an  heriot,  as  the  beft  beaft,  beft  piece  of  houlhold 
furniture,  iJc.  became  due,  and  belonged  to  the  lord 
either  on  the  death  or  alienation  of  the  tenant,  and 
which  the  lord  may  feize  either  within  the  manor  or  with- 
out  at  his  ekaion.       Dyer   199.  b.       Bro.  tit.  Heriot 
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But  though  a  cuflom,  that  the  lord  (hall  have  the  beft 
beaft,  ^c.  of  his  tenant  who  dies,  is  good,  yet  a  cuftom 
or  piefcription  to  have  a  heriot  of  every  (Iranger  dying 
within  fuch  a  manor  is  void,  becaufe  it  cannot  have  a 
reafonable  commencement  between  the  lord  and  a  ftran- 
f^er,  though  it  may  between  him  and  his  tenants.  Dyer 
'199.  b.  Dav.  33.  2  -'ind.  153.  1  Rol.  Abr.  561.  4 
Mod.  431. 

So  a  cuftom  or  prefcription  to  have  a  heriot,  vi%.  the 
beft  beaft  of  his  tenant,  and  if  it  be  efloigned  before  the 
lord  feizcs  it,  that  then  he  may  take  the  beaft  of  any 
other  perfon  levant  and  couchant  upon  the  land,  is  unrea- 
fonable  and  void.  Moor  16.  pi.  58.  adjudged.  N. 
Bendl.    112.  pi.  147.   adjudged. 

If  the  cuftom  be,  that  the  lord  ought  to  have  the  beft 
beaft  as  an  heriot  of  him  that  dies  his  tenant,  and  the 
parfon  of  the  parifti  the  fecond  beaft  as  a  mortuary  ;  if 
the  tenant  holds  two  feveral  tenements  of  the  lord,  fub- 
je£t  to  the  cuftom  within  the  parifti,  the  lord  (hall  have 
two  belt  beafts  wvthin  the  intent  of  the  cuftom,  and  the 
perfon  (he  third.  7  H  6.  2.6  b.  Bro.  tit.  Herlot,  3. 
Bro.  Cujiom,  22.      I  Rol.  Abr.  567.  S.  C. 

A  copyholder  for  life,  where  the  cuftom  is,  that  it 
the  tenant  died  feifed  a  heriot  ftiould  be  paid,  dies  dif- 
feifed  or  oufled,  the  lord  having  firft  granted  the  feignory 
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'  to  A.  for  99  years,  if  the  tenant  Qiould  fo  long  live,  re- 
mainder to  B.  for  4000  years  ;  and  herein  two  queftions 
were  made:  ift.  Whether  any  iieriot  fbouid  be  paid, 
becaufe  the  copyholder  did  not  die  feifed  :  And  as  to  thii 
the  court  held  clearly,  that  a  heriot  was  due  and  pay- 
able ;  for  notwithftanding  the  oufler  and  difleifin,  he  ftill 
continued  legal  tenant,  and  fuch  difleifin  might  have 
been  by  combination  to  defeat  the  lord  of  his  heriot. 
The  fecond  queltion  was,  to  whom  the  heriot  fhould  be 
paid  :  And  as  to  this  the  court  held  clearly,  that  the  re- 
mainder man  for  4000  years  could  have  no  right  to  it, 
becaufe  the  copyiiolder  was  never  his  tenant  j  and  as  to 
the  grantee  for  99  years,  Barkley  Juftice  was  of  opinion, 
that  it  belonged  to  him  ;  but  hereof  ^Jonei  Juftice  (they 
two  only  being  in  court)  doubied,  becaufe  that  eo  injiante 
the  tenant  died,  codem  injiante  the  eftate  of  the  grantee 
for  99  years   was   determined.     March  23.  Nortice  and 
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2  Rol.  Abr.  72.  S.C. 


If  by  the  cuHom  of  a  copyhold  manor  the  lord  may 
grant  a  copyhold  to  three  perfons,  to  hold  to  them  fuc- 
eejjive  fuut  nominantur  in  charta,  £3*  non  alibi,  for  three 
lives,  and  that  on  the  death  of  every  tenant  the  lord 
'{houid  have  his  beft  beaft  for  an  heriot,  and  a  grant  is 
made  to  'J.  S.  and  his  aiTigns,  to  hold  to  him  for  his  own 
Jife,  and  the  lives  of  two  others  :  Tiiis  at  ieaft  is  a  good 
grant  for  the  life  of  J.  S.  though  not  ftriifUy  purfuant 
to  the  cuftom,  and  the  lord  on  his  death  (hall  have  an  he- 
riot ;  but  he  cannot  have  an  heriot  on  the  death  of  the 
Cejiui  que  tiies,  becaufe  they  were  never  his  tenants.  6 
Mod.  63,  &c.      I  Salk.  188.  S.  C. 

It  feems  to  have  been  always  agreed,  that  for  an  he- 
riot cuftom  the  lord  might  feize  the  beft  beaft  of  the  te- 
nant, or  what  ever  elfe  was  due  as  an  heriot,  where- 
ever  he  could  find  it.  Bro.  tit.  Heriot  2,  3.  Keilw. 
82. 

Bat  according  to  fome  ancient  opinions,  the  lord  could 
only  diftrain,  but  not  feize  for  an  heriot-fcrvice;  becaufe 
fay  they,  it  lies  in  render,  and  not  prender  ;  alfo  the 
form  of  pleading  is,  that  he  was  feized  thereof  by  the 
hands  of  his  tenant,  which  would  be  abfurd,  if  the  lord 
had  fuch  a  property  therein  that  he  might  feize  it  as  his 
own.  Doifor  and  Student,  Dialogue  2.  cap,  9.  N,  Bendl. 
30.  pi,  47.     Keilw.  82. 

But  it  hath  been  folemnly  adjudged,  that  for  an  heriot- 
fervice,  or  for  a  heriot  refervcd  by  way  of  tenure,  the 
lord  may  either  feize  or  diftrain  ;  for  when  the  tenant 
agrees  t;iat  the  lord  (hall  on  his  death  have  the  beft  beait, 
(Sc.  the  lord  hath  his  eleflion  which  beaft  he  will  take, 
and  by  feizing  thereof  reduces  that  to  his  pofl'eifion, 
wherein  he  had  a  property  at  the  death  of  the  tenant, 
without  the  concurring  act  of  any  other  perfon  ;  and  it 
is  not  like  the  cafe  where  the  lefTor  lefeives  2.0  s.  or  a 
robe,  for  there  the  lefTee  has  his  ek£lion  which  he  will 
•pay,  and  being  to  do  tie  fiift  adl  the  lord  cannot  feize, 
but  muft  diftrain.  Ploiv.  96.  adjudged.  Cro.  Eliz.  589. 
Alfo  though  the  lord  may  either  feize  or  diftrain  for 
an  heriot-fervice,  )et  he  can  only  feize  the  proper  beaft 
of  the  tenant  ;  but  he  may  diftrain  any  man's  beafts 
which  are  upon  the  land,  and  retain  them  until  the  he- 
riot be  paid.     Cro.  Car.  260. 

So  it  hath  been  ruled,  that  for  a  heriot  cuftom  or  fer- 
vice  the  lord  may  feize  as  well  in  the  manor  as  out;  but 
if  he  diftrain,  it  muft  be  in  the  manor,  i  Sali.  356. 
Aufiin  and  Bennet  ;  per  cur.  I  Show.  81.  S.  P.  3  Mod. 
231.   S.  P.  arguendo. 

But  it  is  faid,  that  this  liberty  muft  be  underftood  to 
be  annexed  to  ancient  tenures,  on  which  the  lords  had 
many  privileges,  and  not  to  be  extended  to  thofc  which 
are  created  within  time  of  memory,  upon  particular  re- 
fervations  ;  and  therefore,  where  a  leafe  was  made  of 
lands  for  99  years,  if  J.  and  B.  (hould  fo  long  live,  re- 
ferving  a  yearly  rent  and  heriot,  or  40  f.  in  lieu  thereof, 
after  the  death  of  either  of  them,  provided,  that  no  he- 
riot ftiall  be  paid  after  the  death  of  J.  living  B.  and  J. 
and  B.  being  both  dead,  and  confequently  the  leafe  de- 
termined ;  the  court  was  divided  in  opinion,  whether 
the  lelTor  could  diftrain  for  the  heriot  or  not.  i  Show. 
9l.     3  Mod,  231. 


If  in  replevin  the  defendant  avows  for  an  heriot  upon 
a  leafe  made  by  indenture  to  J.  his  executors  and  affignv 
for  99  years,  if  the  faid  J.   B.  and  C,  or  any  of  th^m'' 
(hould  fo  long  live,  rendering   rent,  and   rendering  and 
paying  after  the  death  of  the  faid  J.  his  executors  and 
afllgns,  his  or  their   beft  beaft  for  an  heriot,  or  50/    at 
the  eledlion  of  the  leftbr,  his  heirs  or  affigns,  and  J.  af- 
figns   to  J.  S.  and  dies,  on   whom   the  leflbr  diftrains ; 
and  upon  oyer  of  the  indenture  it  appears,  that  the  claufe 
tor  the  heriot  was  rendering,  and  paying  to   the   lefTor, 
his  heirs  and  affigns,  after  the  death  of  the  faid  A  B  and 
C  and  every  of  them,  his  or  their  beft  beaft  in  the  name 
of  an  heriot,  or  50  x.  i^c.     This  variance  is  fatal  j  for 
^Y  ^^^  '^^o""  be   intitled  to  an  heriot  on  the  death  of 
A.  B.  or  C.  yet  ought  he  to  have  fet  it  forth  according 
to  the  indenture,  and  not   to  have  avowed  for  an  heriot 
after  the  death  of  A.   his  executors  and  afligns,  when 
there  are  no  words  which  make  an  heriot  payable  on 
the  death  of  the  executors  or  afligns.     Cro.  Car.  313. 
Randal  and  Scory.    But  fee  this  cafe  as  reported  in  Hetley 
57.  and  2  Roll.  Ahr.  451. 

If  an  heriot  be  due  by  cuftom  from  every  tenant  dying 
feifed,  the  lord  need  not  alledge  what  eftate  the  tenant 
died  feifed  of.      1  Bulf.  loi. 

But  where  a  perlon  would  intitle  himfelf*  as  a  devifee 
of  a  reverfion  after  a  leafe  on  which  an  heriot  is  referved, 
he  ought  to  n,ew  of  what  eftate  the  devifor  was  feifed  at 
the  time  of  making  his  will,  and  that  he  died  feifed  of 
fuch  eftate;  for  if  dlfTeifed  before  his  death,  the  will  could 
not  operate.  Cro.  Eliz.  530.  Dyer  229.  i  Sid.  265. 
I  Mod.  217.     2  Mod.  93. 

If  the  tenure  be  by  rent  and  heriot  fervice,  viz.  to  have 
tlie  beft  beaft  after  the  death  of  the  tenant,  and  the  lord 
diftrains  for  the  heriot,  he  need  not  in  his  avowry  (hew 
which  was  the  beft  beaft  which  he  was  intitled  to,  nor  of 
what  value  it  was;  for  the  tenant  might  have  efloigned 
the  cattle,  and  thereby  it  might  be  impoflible  for  the  lord 
to  know  which  was  the  beft  beaft ;  and  the  tenant  at  his 
peril  is  to  lender  the  beli  beaft,  or  fufficient  recompencC. 
Cro.  Car.  260. 

Far  more  learning  on  this  fubjeli,  fee  14  Vin.  Abr.  and 
3  Bac.  Abr.  ///.  Heriot. 

IgcnfcIjtiD,  Military  fervice,  or  knight's  fee:  from 
the  Saxon  here,  an  army,  and  fcyld,  fcutum.  CmielL 
edit.  1727. 

^CCiffjtt,  Laying  down  of  arms :  from  the  Sax.  here, 
exercitus,  and  Jlitan,  fciffura.     Id, 

^ftifCUHjiirm,  a  divifion  of  houOiold  goods  :  Non 
ioties  fieri  placet  herefcindia  mecum,  i.  e.  I  am  not  pleafed 
fo  often  to  divide  my  goods.     Id. 

^ZUitdl,  A  caftle  j  from  the  Saxon  here,  an  armv, 
znA  Jlall,  Jlatio.     Id.  ' 

!3ecmai)Ij^0DttC,  An  animal  uniting  two  fexes. 
John/.  Di£t.  An  herrriaphrodite  mav  purchafe  according 
to  that  fex  which  prevaileth.      Co.  Lit.  3. 

IpCrminUS,  (Mus  ponticus,)  a  moufe,  of  whofe  fkins 
we  have  ermine. 

^^ermttage,  (Hermitagium,)  The  habitation  of  a  her- 
mit, a  folitary  place.  Fulgariter  autem  locus  ijie  a  laicis 
heremitagium  nuncupatur,  propter  folitudinem ;  non  quod 
heremita  aliquii  aliquo  tempore  ibidem  folebat  converfari 
Mon.  Angl.   2  par.  fol.  339.  b. 

^EtmttO^tum,  The  chapel  or   place  of  prayer,   be- 
longing to  an  hermitage.     Cowell,  edit.  i]2-]. 
%tt\\thXl$,  Herons.     Cowell,  edit.  1727. 
l^eniCfium,  Anciently  ufed  for  the  tackle  or  furniture 
of  a  (htp.    Cepit  etiam  in  pradicta  7iavi  hernefia  ad  navem 
illam  Jpectantia.     PI.  Pari.   22  Ed.  I. 

!^ecncCum,  (Hemafium,  from  the  Teuton,  harnas, 
Enghfti  harnefs)  Signified  any  fort  of  furniture  of  a 
houfe,  implements  of  trade,  or  rigging  of  a  (hip.  Cowell, 
edit.  1727. 

^CrOimeiS,  The  fame  with  heralds :  Et  ajjijielant  eis 
quatuor  duces,  i^c.  bene  ad  ajlimationem  heroudes,  isft. 
Knighton,  p.  2571. 

^Crrtng0,  Shall  not  be  fold  at  fea,  nor  till  the  (hip  be 
moored  in  harbour,  31  Ed.  3.  Jl.  2.  c.  1. 

Regulations 
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Regulations  of  the  herring  fair  it  Tarmmitb,  31  Ed.  3. 
Ji.  2.  c.  2.     35  Ed.  3. 

The  contents  of  barrels  of  falmon,  herrings  and  eels, 
with  rules  for  their  pack.ige,  22  Ed.  4.  c.  2.  II  H.  7. 
c.  23.      12  El.  c.  II-  feet.  5.     15  (^'"'-  2.  <:•  16.     5G«. 

1.  c.  18.  y;<./.  13  Js"  15. 

Penalty  on  buying  ftrangers  herrings  not  well  falted, 
packed  and  caflced,  5  EL  c.  5.  feci.  6  ^  7. 

Allowance  on  the  exportation  of  herrings,  £^f.  5  £5? 
6  ;^.  fef  Al  c.  7.  >tf.  10.  9  £ir  10  /iT.  3.  f.  44.  /i•^^ 
15,  16,  17.  5  Gei).  I.  c.  18.  Of  white  herrings  from 
Scotland,   5  y^«;?.   c.  8.   flrr  8. 

Oath  of  exporter  that  herrings  were  Cured  with  fait 
that  paid  duty,  i^c.  5  /Inn.  c.  29.  feet.  6.  altered  by 
6  y/««.  C.  12.  /tff/.  3. 

Duty  on  red  herrings  for  home  confumption,  8  Geo.  i. 
i.  4.  on  white  herrings,  8  Geo.  i.  c.  16. 

Duties  reduced,  and  taken  oiF  where  only  home-made 
fait  is  ufed,  3  Geo.  2.  c.  20.  y^^?.  14^15.     26  Geo.  2. 

^'  3- 

Duties  on  red  and  white  herrings  revived,  5  Geo,  2. 

t.  6,  feet.  3. 

Eftablifhment  of  the  Britijh  white  herring  fiftiery,  23 
Geo.  2.  f.  24.     26  Gffl.  2.  c.  g.     28  Geo.  2.  c.  14. 

.  Officers  of  the  cuftoms  to  view  the  veflels   at  their 
return,    23  Geo.  2.  c.  24.  feet.  15. 

Duties  to  Greenwich  hofpiial  to  be  paid  before  bounty 
is  received,  2^Geo.  2.  c.  14.  feet.  10.  -^oGeo.  2.  c.  30. 
feet.  10. 

Staves  of  herring-barrels  in  Scotland  to  be  half  an  inch 
thick,   29  Geo.  2.  c.  23.  feet.  4. 

Not  to  extend  to  the  white  herring  fiftiery,  3  Geo.  2. 
t.  30.  feet.  6. 

One  (hilling  per  barrel  payable  in  Scotland  on  herrings 
for  home  confumption,  29  Geo.  2.  c.  23.  feet.  6. 

Further  bounty  on  vefTels  employed  in  the  white  herring 
fiftiery,  30  Geo.  2.  e.  30. 

Such  nets  may  be  ufed  in  the  herring  fiftiery  as  are 
■  beft  adapted  to  it,   30  Geo.  2.  e.  30.  feSi.  2. 

Penalty  on  cbftrufting  thofe  employed  in  the  her- 
ring fifliery,  in  the  free  ufe  of  ports,  ftiores,  l^c.  30 
Geo.  2,  c.  30.  fell.  7. 

For  other  matters,  fee  jptft)  and  ^alt. 

TBcCCtng#till)CC,  Seems  to  be  a  compofition  in  money, 
as  an  equivalent  for  the  cuftom  of  paying  fo  many  her- 
rings for  the  provifion  of  a  religious  houfe.  Placit.  term. 
Siis.  Trln.   18  Ed.  r, 

^^elia.  An  eafement. Ufque  ad  quondam  hefiam 

ante  mejfuagium  IVill.  IVarin.     Charta  Antiq. 

l^etta  or  l^cftlja,  (a  corruption  of  the  Latin  heSla) 
A  little  loaf  of  biead.     Domefday.     Cowell,  edit.   1727. 

S«e  isiifca. 

l^ett^CO^n,  In  redeundo  vera  Rex  Athelftanus,  pojl  per- 
aSiam  viSioriam,  dedinavit  per  Ebor.  verfus  Beverlacum, 
ac  nonnultas  pojfeffiones  redimendo,  cuttellum  per  turn  ibi  de- 
pofitum,  dedit  Deo  b"  gloriofo  eonfejfori  Johanni  pra:di£lo, 
ae  feplem  prefhyteris  ibidem  Deo  fervientibus,  quafdam 
avenas,  vulgariter  diSias  heft-corn,  percipiendas  de  domi- 
11! is  isf  ecclejiis  in  illis  partibus,  quas  minijlri  diSla  eccle- 
fia  ufque  in  prafens  pereipiunt  paeifice  (^  quiete,  Mon, 
Anal.  2  par.  fol.  367.  b. 

l^Cttlja,  A  capon  or  young  cockerill :  ^ando  Rex 
ibi  veniebat,  reddebat  ei  unaquaque  carueata  200  hefthas. 
Domefday  tit.   Cejlre. 

l^CltlJCHlO^tlj,  A  furety,  from  the  Sax.  healf.,  dimidi- 
um,  and  borgh,  debitor,  vel  fidejujfor.  ^ia  qui  fideju- 
bel,  debitorem  ft  quodammodo  conjUtuit.  Du  Frefne  in 
verbo. 

^Ctant,  Anciently  Hagujlald  and  Hanguljiad,  was 
formerly  a  county  of  itfelf,  and  a  franchife,  where  the 
King's  writ  went  not  :  But  by  the  fiat,  of  14  El.  cap.  13. 
Hexam  and  Hexamflnre  fhall  be  within  the  county  of  Nor- 
thumberland. See  4  hjl.  fol.  22.  It  was  alfo  of  old  a 
bifhoprick  by  the  name  of  Epifcopatus  Hugujialdenjls. 
See  Mon.  jfngl.    2  par.  fol.  91. 

igcpbotc.    See  i^apbotc. 

^eploDE,  Seems  to  fignify  a  cuftomary  load  or  bur- 
den laid  upon  the  inferior  tenants  for  mending  or  repair- 
ing the  heys  or  hedges.     CoiveU,  edit.   1727. 
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©CVmf(Mt0,  A  net  for  catching  conies,  a  hoy  or  hay. 
net.     Cowell,  edit.    1727. 

Tt5t'DagP,  or  i^iitiage,  (Hydagium,)  XVas  an  extra- 
ordinary tax  payable  anciently  to  the  Klinii  for  every 
hide  of  land.  Biaiion,  lib.  2.  cop.  6.  writes  thus  of  it: 
Sunt  etiam  quadam  communes  prajiationes,  qua;  fervitia 
non  dicuntur,  nee  de  confuctudine  vcniunt,  niji  cum  necef- 
filas  intervenerit,  vel  cum  Rex  venerit  ;  ftcut  funt  bidaxia, 
corogia,  &  carvajiia,  ts"  alia  plura  de  necfffttate,  &  ex  con- 
fenfu  communi  iotius  rcgni  introduEla,  y  qua  ad  dominum 
feudi  non  pertinent,  i^c.  King  Miheldred,  in  the  year  of 
Chrijf  994.  when  the  Danes  landed  at  Sandwich,  taxed 
all  his  lands  by  hides:  Every  310  hides  of  land  found 
one  ftiip  furnifhed,  and  every  8  hides  found  one  jack  and 
one  faddle  for  defence  of  the  realm.  JVilUelmus  Con- 
quejlor  de  unaquaque  hida  per  Angbam  fex  folidos  accepit. 
Floren.  Wigorn.  in  Anno  1084.  Sometimes  hidage  was 
taken  for  being  quit  of  that  tax,  which  was  called  hyde- 
gyld. 

l^tDC  and  (EJaUt,  Did  anciently  fignify  arable  land. 
Coke  on  Litt.  fol.  85.  b.  For  of  old,  to  gain  the  land 
was  as  much  as  to  till  it.     See  dDainacVC. 

l^illClanCS,  (Sax.  Hydelander.)  Terra  ad  hydam  feu 
teSium  pertinentes. 

^ihC  of  lantl,  (Sax.  hyde-lands,  from  hyden,  tegere.) 
Tanta  fundi  porlio  quanta  unico  per  annum  coli  potertit  ara- 
tro;  vel  qU(S  families  imi  fti/lentanda  fiffceret.  A  plough- 
land.  In  an  old  manufcript  it  is  fa:d  to  be  i2o  acres. 
Bcde  calls  it  Fcimilium,  and  favs  it  is  as  much  as  will 
maintain  a  family.  Others  call  it  Manfum,  Manenlem, 
Cafatam,  Carucatam,  Sulkngam,  (jfc.  Crompton,  in  his 
furifdict,  f.  222.  fays,  a  hide  of  land  contains  one  hurv- 
dred  acres,  and  eight  hides  make  a  knight's  fee.  Hida 
autem  AngUce  vocatur  terra  unius  aratri  cultura  fujjidens 
per  annum.  Henry  Hunting.  Hift.  lib.  6.  fol.  20&.  b. 
But  Sir  Ediv.  Coke  holds,  that  a  knight's  fee,  a  hide  or 
plough-land,  a  yard- land,  or  an  oxgangof  land,  do  notcoru 
tain  any  certain  number  of  acres.  On  Litt.  fol.  bg.  The 
diftribution  of  England  by  hides  of  land  is  very  ancient; 
for  there  is  mention  of  them  in  the  laws  of  King  Ina^ 
cap.  14.  Henricus  I.  maritanda  filia  fuee  gratia  Impera- 
tori,  cepit  ab  unaquaque  hida  Anglia  tres  Jol.  Speiman. 
And  fee  Cam.  Brit.  fol.  158. 

l^iDCl,  Signifies  a  place  of  prote£llon  or  fanduary, 
Stat.   I  Hen,  7.  c.6,     Cowell,  edit,  1727. 

l^iDgilU,  (in  LL.  Canuti  R.)  Exponittir  pretium  re- 
demptionis  autmanumiffionis  fervi.  From  the  Sax. /6/W^,  i.e. 
the  fkin,  and  gild,  pretium,  i.  e.  the  price  by  which  he 
redeemeth  his  ikin,  i.e.  redeemed  it  from  being  whipped.  ■ 
Si  liber  fejlis  diebus  operetur,  perdat  Uhertatem  ;  fi  fervus^ ' 
corium  perdat,  vel  hidgildum,  ;'.  e.  let  him  be  whipped  ; 
which  was  the  puniftiment  for  fervants  ;  vel  hidgildum^ 
i.  e.  Let  him  pay  for  his  flcin  ;  by  which  payment  he 
is  to  be  excufed  from  whipping.  Cowell,  edit,  1727. 
See  I^UUCJCIH. 

l^iedoom.    See  f?drTocm. 
^tjlj  trcafon.    See  JEccafctt. 

^igljtoap.  It  feems  that  anciently  there  were  but 
four  highways  in  England,  which  were  free  and  common 
to  all  the  King's  fubjedfs,  and  thro'  which  they  misjht  pafs 
without  any  toll,  unlefs  there  was  a  particular  confidera- 
tion  for  it ;  all  other';,  which  we  have  at  this  day,  arc 
fuppofed  to  have  been  made  thro'  private  perfons  ground?, 
on  a  writ  of  ad  quod  damnum,  &c.  which  being  an  injury 
to  the  owner  of  the  foil,  it  is  faid  that  they  may  prelcribe 
for  toll  without  any  fpecial  confideration.  3  Bac.  Abr. 
54.      I  Mod.  231.     2  Mod.  143. 

There  are,  fays  Lord  Coke,  at  this  day  three  kinds  of 
ways:  1.  A  foot-way,  called  in  Latin  Iter,  2.  A  pack 
and  prime-way,  which  is  both  a  horfe  and  a  foot-way, 
called  in  Latin  Ailus.  3.  A  cart- way,  called  in  Latin 
Via  or  Aditus,  which  contains  the  other  two,  and  alfo  a 
cart-way,  and  is  called  Vta  rcgia,  if  it  be  common  to  all 
men  ;  and  Communis  Jlrata,  if  it  belong  only  to  fomc 
town  or  private  perfon.     Co.  Lit.  56.  a. 

But  notwithftanding  thele  diiliniflions,  it  feems  that 
any  of  the  faid  ways  which  is  common  to  all  the  King's 
fubjeds,  whether  it  laid  direcflly  to  a  market-tov/n,  or 
only  from  town  to  town,  may  pro,-erly  be  called  a  high- 

v^  ay  i 
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way  ;  and  that  any  fuch  tart-'vny  mav  be  called  the 
King's  highway  ;  and  that  a  river  common  to  all  men 
may  alfo  be  called  a  highway  ;  and  thit  nuiances  in  any 
of  the  faid  ways  are  punifhable  by  indi<flment ;  for  other- 
wife  they  would  not  be  puniflied  at  all  :  For  they  are  not 
aiflionable  unlefj  they  caufe  a  fpecial  damage  to  fome  par- 
.  ticular  perfon  ;  betaufe  if  fuch  aclion  would  lie,  a  multi- 
plicity of  fuits  would  enfue.  But  it  Teems,  that  a  way  to 
a  parifh  church,  or  to  the  common  fields  of  a  town,  or 
to  a  village,  which  terminate  there,  may  be  called  a  pri- 
vate way,  becaufe  it  belongs  not  to  all  the  King's  fub- 
jefts,  but  only  to  the  particular  inhabitants  of  fuch  parifli, 
houfe  or  village,  each  of  v/riich,  as  it  feems,  may  have 
an  adtion  for  a  nufance  therein.  Palm.  389.  Cro.  Eliz. 
63,  664.  I  Vent.  189,  208.  3  Keb.  28.  Co.  Lit.  56. 
6  Mod.  255.      I  Hawk.  P.  C.  201. 

If  paflengers  have  ufcd  time  out  of  mind,  when  the 
roads  are  bad,  to  go  by  outlets  on  the  land  adjoining  to 
a  highway  in  an  open  field,  fuch  outlets  are  parcel  of  the 
highway  ;  and  therefore  if  they  be  fown  with  corn,  and 
the  tradl  foundrou',  the  King's  fubje£ts  mav  go  upon  the 
corn.      I  Roll.  Abr.  390.      Cro.  Car.  366.  S.  C. 

Tho'  every  highway  is  faid  to  be  the  King's,  yet  this 
muft  be  underftood  fo  as  that  in  every  highway  the  King 
and  his  fubjects  may  pafs  and  repafs  at  their  pleafure, 
i  £rf.  4.  9.      I  Roll.  Abr.  392. 

But  the  freehold,  and  all  the  profits,  as  trees,  fcfc.  be- 
long to  the  lord  of  the  foil,  or  to  the  owner  of  the 
lands  on  both  fides  of  the  way.      i  Roll.  Abr.  392. 

Alfo  the  lord  or  owner  of  the  foil  (hall  have  an 
aftion  of  trefpafs  for  digging  the  ground.  8  Ed.  4.  9. 
'  t  Rail.  Abr.  392. 

But  the  lord  of  a  rape,  within  which  there  are  ten 
hundreds,  may  prefcribe  to  have  all  the  trees  growing 
•wiihin  an  highway  within  this  rape,  tho'  the  manor  or 
/oil  adjoining  belongs  to  another;  for  ufage  to  take  the 
trees  is  a  good  badge  of  ownerfhip,  i  Roll.  Abr.  392. 
I  Brownl.  42,     Kelw.  141. 

1.  Who  hath  a  right  to  a  way ;  how  fuch  right  muft  be 
'claimed;  and  whether  a  highway  may  be  changed. 

2.  Who  are  obliged  to  repair  it  by  the  Common  law-,  and 
hy  reafon  of  inclojure,  tenure,  or  prefcription. 

3.  Who  are  compellable  by  Jiatute  to  repair  the  highway. 

4.  Who jhall  he  ajfejfed  for  repairing  the  highway;  and 
ef  other  provifions  and  lands  fettled  in  trujl  for  that 
purpafe. 

5.  Of  enlarging  the  highway, 

6.  Of  appointing  furveyors  of  the  highways,  and  in  what 
manner  they  ought  to  execute  their  cffce. 

7.  Of  flopping  a  highway,  and  other  nufances  therein  by 
the  Common  laiu. 

8.  Of  hedges  and  ditches,  trees  and  bufhes  near  and  in 
the  highway  ;  of  removing  other  annoyances  therein  ;  and  the 
funijbment  of  perfons  for  taking  away  things  made  ufe  of  for 
the  benefit  of  the  highway. 

9.  Nufances  by  drawing  a  carriage  with  more  than  fix 
horfes  in  length }  and  bj  leaving  empty  carriages  in  the 
highway. 

1 0.  Nufances  by  unlawful  breadth  and  tire  of  wheels ; 
and  by  riding  upon  carriages,  or  mifhehaviour  of  the  drivers. 

11.  How  perfons  charged  with  offences  relating  to  the 
highways  are  to  be  proceeded  againfi. 

12.  Statutes  concerning  turnpike-roads. 

r.  mo  hath  a  right  to  a  way  ;  how  fiich  right  mufi  be 
tfaimed;  and  whether  a  highway  may  be  changed. 

t  A  man  may  have  a  way  either  by  prefcription  or  grant 
by  refervat,on,  by  implication,  or  bv  owelty  of  partition 
and  (hall  not  in  a  cur.  aaudend.  be  obliged  to  (hew  which 

muft  (hew  hu  title  precifely.  i  Vent.  274.  2  Lev  148 
^Keb.  528,  53,.  St.  John  V.  Moody.     '  ^  ' 

'VoL.  n.  N°.  88. 
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But  he  who  prefcribes  for  a  way,  muft  fliew  in  certain 
whether  it  is  a  foot,  horfe,  or  cart-way.  Tel.  ib-\.  ad- 
judged upon  demurrer. 

If  in  bar  of  an  aflion  of  trefpafs  the  defendant  pleads 
'hat  7.  5.  and  all  thofe  whofe  efhte  he  hath  in  certain 
lands,  for  themfelves  and  their  fervant.s,  time  out  of 
mind  have  had  and  ufed  a  way  in,  per  {s"  trans  the  place 
where,  Js-f.  to  ihe  faid  lands;  this  is  no  good  plea,  becaufe 
It  IS  not  (hewed  a  quo  loco  the  faid  wav  is  claimed,  and 
the  rather,  becaufe  it  is  claimed  by  prefcription,  which 
ough,  not  to  he  laid  in  certo  loco.      Teh.  163.   adjud^^ed 

If  A.  be  feifed  in  fee  of  a  backfide  in  a  town,  and  the 
high-ftreet  is  next  adjoining  thereto  of  the  Ea(t  and 
there  is  a  gate  in  the  backfide  which  inclofes  it  from  tha 
ftreet,  the  gate  being  in  the  Ea(t  next  to  the  ftreet,  and 
A.  IS  alfo  feifed  in  fee  of  a  mefl'uqge  and  a  piece  of  land 
near  adjoining  to  the  backfide  of  the  North  of  the  back- 
fide, and  by  deed  infeofFs  B.  of  the  mefTuage  and  piece 
of  land  which  are  of  the  North  of  the  backfide,  and 
by  the  fame  deed  further  grants  to  him  and  his  heirs 
liber,  ingrefum,  egrejfum,  {jf  regrejum  in,  ad  IS  extra  ea- 
dcm  conceja  pramffa  in,  per  ^  trans  pradia.  jartuam  and 
backfide ;  by  force  of  this  grant  B.  may  go  from  the  ftreet 
thro'  the  gate,  and  over  the  backfide,  to  the  meflLage  or 
piece  of  land  of  which  he  is  infeofFed  ;  but  he  cannot  go 
thro'  the  faid  gate  and  backfide  to  other  places,  or  from 
other  places,  to  the  ftreet,  without  coming  to  the  faid 
meflbage  or  piece  of  land ;  for  the  liberty  is  granted  to 
him  of  ingrefsand  egrefs  in,  ad  fsf  extra  eadem  concejfa  pra- 
mtffa  ;  fo  that  this  is  made  appurtenant  to  the  premifTes 
before  granted,      i  R>,ll.  Abr.  391.  Hodder  and  Holman. 

In  trefpafs  for  breaking  his  clofe,  if  the  defendant  iu- 
ftifies  going  over  this  clofe,  becaufe  he  hath  ufed  time 
out  of  mind  to  have  a  way  over  it  from  D  to  Black, 
acre,  and  the  plaintiff  replies,  that  at  the  time  of  the 
trefpafs  the  defendant  went  with  his  carriages  from  D  to 
Blackacre,  ^  dehinc  to  a  mill ;  this  will  not  maintain 
his  aflion,  for  when  the  defendant  was  at  Blackacre  he 
might  go  whither  he  would,  i  Roll.  Abr.  ^qi  Sanders 
and  Mofes^  and  fee  i  Mod.  190, 

But  it  feems,  that  if  a  man  hath  a  way  for  carriages 
from  D  to  Blackacre  over  my  clofe,  and  after  he  pur- 
chafes  land  adjoining  to  Blackacre,  he  cannot  ufe  the 
faid  way  with  carriages  to  the  land  adjoining,  for  then 
It  may  be  very  prejudicial  to  my  clofe;  but  it  feems,  if 

1  will  help  myfelf,  I  muft  (hew  the  fpecial  matter    and 
that  he  ufed  It  for  the  land  adjoining.      1  Rot  Abr   391 

A  way  muft  not  be  claimed  as  appendant' or  appurte- 
nant to  a  hotife,  becaufe  it  is  only  an  eafement,  and  no 
intereft.  Teh.  159  But  it  may  be  quajl  appendant 
thereto,  and  as  filch  pafs  by  grant  thereof.  Cro  Jac 
190.  -'     ' 

If  in  bar  to  an  aflion  of  trefpafs  the  defendant  pleads, 
that  J.S.  and  all  thofe  whofe  eftate  he  hath  in  certain 
lands,  time  out  of  mind  for  themfelves  and  their  fervants 
have  had  and  ufed  pajfaglum  in,  per  &  trans  the  place 
where,  ^c.  and  fo  juftifies  as  fervants,  this  is  no  good 
plea,  hi  pajagium  is  properly  a  pafTage  over  water,  and 
not  overland;  and  he  ought  to  have  prefcribed  in  the 
way,  and  not  in  the  pafTage,  and  ftiould  have  ufed  fuch 
words  as  are  proper  and  known  in  the  law.  Teh  16? 
adjudged.  '       ■^' 

A  man  may  prefcribe  for  a  wav  from  his  houfe  thro' 
a  certam  clofe,  f3'<:.  to  church,  though  he  himfelf  has  lands 
next  adjoining  to  his  faid  houfe,  through  which  of  necef- 
fity  he  muft  firft  pafs  ;  for  the  general  prefcription  (hall 
be  applied  only  to  the  lands  of  others.     Pa/m    287    ifiH 

2  Rol.  Rep.  397.  ■  ^  ''  -^  °' 
Upon  trial  of  an  aBion  of  trefpafs  a  cafe  was  made 

that  the  place  where  the  fuppofed  trefpafs  was  committed 
was  formerly  the  property  of  the  plaintiff,  who  fome 
years  fince  built  a  ftreet  upon  it,  which  has  ever  fince 
been  ufed  as  a  highway ;  that  the  defendant  had  land 
contiguous,  parted  only  by  a  ditch,  and  that  he  laid  a 
bridge  over  the  ditch,  the  end  whereof  refted  on  the 
highway.  And  it  was  infifted  for  the  defendant,  that  by 
the  plaintifF's  making  it  a  ftreet,  it  was  a  dedication  of 
It  to  the  publick  ;  and  therefore  however  he  might  be 
liable  to  an  indiflment  for  a  nufance,  yet  the  plaintiff' 
^  ^  f  could 
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tould  not  fue  him  as  for  a  trefpafs  on  his  private  property. 
Sed  per  curiam  ;  It  is  certainly  a  dedication  to  the  pub- 
lick,  fo  far  as  the  publick  has  occafion  for  it,  which  is 
only  for  a  right  of  paflage.  But  it  never  was  underdo od 
lo  be  a  transfer  of  the  abfolutc  property  in  the  foil.  So 
the  plaintiff  had  judgment.  Slran.  1004.  Hill.  8  Geo. 
2.  Sir  'John  Lade  v.   Sheperd. 

A  man  cannot  alledge,  that  he  cannot  ufe  his  way  as 
well  as  he  could  before,  but  muft  plead  that  he  could  not 
ule  ihc  way  at  all.      Godb.  52,  53. 

An  ancient  highway  cannot  be  changed  without  an  in- 
quifition  found  on  a  writ  of  Ad  quod  damnum,  that 
fuch  change  will  be  no  prejudice  to  the  publick  ;  and  it 
is  faid,  that  if  one  change  a  highway  without  fuch  au- 
thority, he  may  ftop  the  new  way  whenever  he  pleafes  j 
neither  can  the  King's  fubjedfs  in  an  aflion  brought 
againft  them  for  going  over  fuch  new  way,  juftify  ge- 
nerally as  in  a  common  highway,  but  ought  to  fhew  fpe- 
cially,  by  way  of  excufe,  how  the  old  way  was  obftruc- 
ted,  and  a  new  one  fet  out ;  neither  are  the  inhabitants 
bound  to  keep  watch  in  fuch  new  vvay,  or  repair  it,  or 
to  make  amends  for  a  robbery  committed  in  it.  Cro. 
Car.  266.      Favgh.  341.      Yelv.  I41.       I  Hawk.  P.  C. 

201-2. 

But  it  hath  been  holden,  that  if  a  water,  which  hath 
been  an  ancient  highway,  by  degrees  changes  its  courfe, 
and  goes  over  different  ground  from  that  whereon  it  ufed 
to  run,  yet  the  highway  continues  in  the  new  channel  in 
the  fame  manner  as  in  the  old.  22  AJl  93.  i  Rol. 
jfir.  390. 

2.  Wis  are  obliged  to  repair  the  highway  by  the  Com- 
mon laiv,  and  where  a  perjon  Jhall  be  liable  by  reafon  of 
indofure,  tenure  or  prejcription. 

Of  Common  right,  the  general  charge  of  repairing 
highways  lies  on  the  occupiers  of  lands  in  the  parifli 
wherein  ihey  lie  ;  but  it  is  faid,  that  the  tenants  of  the 
lands  adjoiiiing  are  bound  to  fcour  their  ditches,  i 
Rol  Air.   39.  March  26.       i  Vent.  90,  183.       8  Hen. 

Alfo  if  a  parifli  is  part  in  one  county,  and  part  in  an- 
other, and  the  highways  in  one  county  are  out  of  repair, 
the  whole  parifli  (hall  contribute  to  the  repair ;  but  there 
may  be  an  agreement  between  the  inhabitants,  that  the 
one  (hall  repair  one  part,  and  the  otlier  the  other ;  and 
fuch  agreement  is  good  between  themfelves,  and  for 
breach  the  one  may  have  an  adlion  upon  the  cafe  againft 
the  other  ;  but  in  an  ind:flment  they  (hall  take  no  ad- 
vantage of  thefe  agreements,  for  as  to  the  King  they  are 
equally  liable.      1  Mod.  112.      i  Vent.  256.     3  Keb.  301. 

Therefore  if  the  indidlment  is  general  againft  all  the 
pari(h,  all  the  pari(h  (hall  be  charged  ;  but  if  it  be  inten- 
ded to  charge  one  part  or  precinct  of  the  parifli  to  repair 
all  the  ways  within  the  parifli,  it  muft  be  alleged  in  plea- 
ding, that  by  fpecial  prefcription,  or  ratione  tenura,  fuch 
a  part  of  the  pari(h  de  temps  dont,  &c.  have  been  charged 
with  the  reparation  of  the  ways,  i  Vent.  256.  i  Mod. 
112.     3  Keb.  301. 

But  though  the  pari(h  be  obliged  of  common  right  to 
repair  the  highways  in  it,  yet  it  is  certain,  that  particu- 
lar perfons  may  be  bound  to  repair  the  highway,  by  rea- 
fon of  indofure  or  prefcription ;  as  where  tie  owner  of 
the  lands  not  indofed,  next  adjoining  to  the  highway, 
inclofes  his  lands  on  both  fides  of  it  5  in  which  cafe  he 
is  bound  to  make  a  perfed  good  way,  and  (hall  not  be 
excufed  by  making  it  as  good  as  it  was  before  the  indo- 
fure, if  it  were  then  any  way  defeftive,  becaufe  by  the 
indofure  he  takes  from  the  people  the  liberty  of  going 
over  the  lands  adjoining  to  the  common  track,  i  Rol. 
Abr.  390.      Cro.  Car.  366.      I  Sid.  464. 

Alfo  it  is  faid,  that  if  one  iiiclofe  land  on  one  fide, 
which  hath  anciently  been  inclofed  of  the  other  fide,  he 
ought  to  repair  all  the  way  ;  but  that  if  there  be  no  fuch 
ancient  indofure  of  the  other  fide,  he  ought  to  repair 
but  half  the  way.      i  Sid.  464. 

Therefore  if  there  be  an  old  hedge  time  out  of  mind 
belonging  to  A.  on  the  one  fide  of  the  way,  and  B.  ha- 
ving land  lying  on  the  other  fide,  makes  a  new  hedge, 
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there  S.  flial!  be  charged  with  the  whole  repair,  i  Sid. 
464.      2  Ke.h.  665.      2  Saund.  157. 

But  if  A.  makes  a  hedge  on  the  one  fide  of  the  way, 
and  B.  on  the  other,  they  (hall  be  chargeable  by  moieties. 
1  Sid.  464.      2  Keb.  665. 

But  it  feems  clear,  that  wherever  3  perfon  makes  him- 
felf  liable  to  repair  a  highway  by  reafon  of  indofure, 
that  by  throwing  of  it  open  again,  he  thereby  frees  him- 
felf  of  the  burthen  of  any  future  reparation.  2  Saund, 
160. 

Particular  perfon<;  may  be  bound  to  repair  a  highway 
by  prefcrip;ion  ;  and  it  is  faid,  that  a  corporation  aggre- 
gate may  be  charged  by  a  general  prefcription,  that  it 
ought  and  hath  ufed  to  do  it,  without  (hewing  any  con- 
fideration  in  refpeft  v/hereof  they  had  ufed  to  do  it,  be- 
caufe fuch  a  corporation  never  dies,  neither  is  it  any 
plea,  that  they  have  done  it  out  of  charity  ;  but  it  is  faid, 
that  fuch  a  general  prefcription  is  not  fufScient  to  charge 
a  private  perfon,  beraufe  no  man  is  bound  to  do  a  thing 
which  his  anceftors  have  done,  unlefs  it  be  for  fome  fpe- 
cial reafon  ;  as  having  lands  defcended  to  him  hoiden  by 
fuch  fervice,  Cs'f.  but  it  feems,  that  an  indidment  char- 
ging a  tenant  of  lands  in  fee  with  having  ufed  of  right 
to  repair  fuch  a  way  ratione  tenures  terra  fua,  without 
adding  that  his  anceftors,  or  thofe  whole  eftate  he  hath, 
have  fo  done,  is  fufficient,  for  'tis  implied.  27  Ajf.  8. 
27  Ed.  4.  38.  Bro.  Prefcription  49,  70.  Keiliv.  52.  a. 
Latch  206.      I  Haivk.  P.  C.  202 — 3. 

And  it  feems  certain  in  all  thofe  cafes,  whether  a  pri- 
vate perfon  be  bound  to  repair  a  highway  by  indofure 
or  prefcription,  that  the  pari(h  cannot  take  advantage  of 
it  on  the  general  iflue,  but  muft  plead  it  fpecial ly  ;  and 
that  therefore,  if  to  an  indidlment  againft  the  pari(h,  for 
not  repairing  a  highway,  they  plead  Not  guilty,  this 
(hall  be  intended  only  that  the  ways  arc  in  repair,  but 
does  not  go  to  the  right  of  reparation.  1  Mod.  112,  3 
Kt.b.  301.      I  Vent.  256. 

3.  JVho  are  compellable  by  Jlatute  to  rtpair  the  highway. 

By  flat.  2  {5?  3  P/J.  c.  8.  fea.  2.  tf  Mar.  6.  and  2» 
Car.  2.  c.  12.  fe£l.  9.  "  The  parilhioners  of  every  pa- 
ri(h  (hall  endeavour  themfelves  to  amending  of  the  high- 
ways therein,  and  (hall  be  chargeable  thereunto  as  fol- 
lowetb,  that  is  to  fay.  Every  perfon  for  every  plough- 
land  in  tillage  or  pafture,  that  he  or  (he  ftiall  occupy  in 
the  fame  parifh,  and  every  other  perfon  keeping  there  a 
draught  or  plough,  (hall  find  and  fend  at  every  day  and 
place  to  be  appointed  for  the  amending  of  the  ways  in 
the  pari(h,  one  wain  or  cart,  furni(hed  after  the  cuftom 
of  the  country,  with  oxen,  horfes  or  other  cattle,  and 
all  other  neccflaries  meet  to  carry  things  convenient  for 
that  purpofe,  and  alfo  two  able  men  with  the  fame,  up- 
on pain  of  every  draught  making  default,  ten  (hillings  ( 
and  every  hou(holder,  and  alfo  every  cottager  and  la- 
bourer of  that  parifh  able  to  labour,  and  being  no  hired 
fervant  by  the  year,  (hall  by  themfelves,  or  one  fufficient 
labourer  for  every  of  them,  upon  every  of  the  faid  days,-  I 
work  and  travel  in  the  amendment  of  the  faid  high- 
ways, upon  pain  of  every  perfon  making  default,  to  lofe 
for  every  day,  one  (hilling  and  fix-pence:  And  if  the  I 
faid  carriages  of  the  parifh,  or  any  of  them,  (hall  not  be  1 
thought  needful  by  the  furveyors,  to  be  occupied  upon 
any  of  the  faid  days,  that  then  evtry  fuch  perfon  that 
(hould  have  fent  any  fuch  carriage,  (hall  fend  to  the  faid 
work,  for  every  carriage  fo  fpared,  two  able  men,  there 
to  labour  for  the  day,  upon  pain  to  lofe  for  every  man 
not  fo  fent  to  the  (aid  work,  twelve-pence  ;  and  every 
perfon  and  carriage  abovefaid,  (hall  have  and  bring  with 
them  fuch  (hovels,  fpadts,  picks,  mattocks,  and  other 
tools  and  inftruments  as  they  do  make  their  own  ditches 
and  fences  withal,  and  fuch  as  be  necefTary  for  their  faid 
work  :  And  all  the  faid  perfons  and  carriages  (hall  do  and' 
keep  their  work  as  they  (hall  be  iip|x>intcd  by  the  faid 
fupervifors,  or  one  of  them,  eight  hours  of  every  of  the 
faid  days,  unlefs  they  (hall  be  othcrwife  licenfed  by  the 
faid  fupervifors,  or  one  of  them." 

And  it  is  further  enaded  by  ftat  18  El.  c.  10.  fe£l.  2.. 
•'  That  every  perfon  or  perfons  (except  fuch  as  dwell  in 
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the  city  of  London,)  that  fliall  be  a/Tefled  to  the  payment 
of  any  fubfidy  to  her  Majefty,  to  five  pounds  in  goods, 
or  forty  (hillings  in  lands,  or  above,  during  all  fuch  time 
as  he  (hall  (tand  fo  alTefTed,  and  not  altered,  and  being 
none  of  the  parties  chargeable  for  the  amendment  of 
highways  by  any  former  law,  but  as  a  cottager,  (hall  find 
two  able  men  yearly  to  labour  in  the  highways  at  the 
times  appointed." 

And  it  is  farther  ena(?ied  by  the  faid  ftatute,  feif.  3. 
•♦  That  every  other  that  (hall  occupy  a  plough-land  in 
tillage  or  pallure,  lying  in  feveral  parifhes,  fliall  be 
chargeable  to  the  making  of  the  ways  within  the  pari(h 
where  he  dwelleth,  as  far  forth,  and  in  fuch  manner  and 
form  as  any  perfon  having  a  plough-land  in  any  one  pa- 
ri(h,  is  or  ought  to  be  chargeable." 

It  was  made  a  great  doubt  in  the  conftruftion  of  thefe 
ftatutes,  what  (hould  be  accounted  a  plough-land  within 
the  purview  of  them  ;  for  the  fettling  whereof  it  was 
enafted  by  7  6"  8  IV.  3.  c.  29.  "  Tnat  any  perfon  that 
(ball  have  in  his  or  her  occupation,  wood-land  or  other 
land,  to  the  value  of  fifty  pounds  per  ann.  (ball  be  ad- 
judged and  deemed  to  hare  a  plough-land,  as  to  all  or 
any  of  the  purpofes  within  any  of  the  ftatutes  before  that 
time  made,  of  or  concerning  the  highways ;  any  thing 
in  them,  or  any  ufage  or  cuftom  to  the  contrary  in  any 
wife  notwithftanding." 

Alfo  it  is  farther  enaifled  by  the  above-mentioned  fta- 
tute  of  22  Car.  2.  c.  12.  fea.  8.  "  That  in  fuch  places 
where  there  is  no  ufe  of  carts  and  teams  for  the  amend- 
ment of  the  highways,  but  the  ufage  and  praflice  is  to 
carry  (tones,  gravel,  earth  or  other  materials  for  fuch 
amendment,  upon  the  backs  of  horfes,  or  by  any  other 
kinds  of  carriages  ;  that  in  all  fuch  places  the  inhabitants 
ufing  any  fuch  horfes  or  other  carriages,  (ball  fend  in 
fuch  their  horfes  as  are  accuftomed  to  that  kind  of  la- 
bour, and  fuch  their  other  carriages,  with  able  perfons 
to  work  with  the  fame,  in  like  manner,  and  under  the 
like  diieftions,  forfeitures  and  penalties,  as  by  any  for- 
mer ftatute  for  repairing  of  highways,  is  appointed  for 
carts  and  teams." 

In  the  expofition  of  thefe  ftatutes,  the  following  opi- 
nions have  been  holden,  i.  That  clergymen  are  within 
thefe  ftatutes  in  refpedt  of  their  fpiritual  pofTefTions,  as 
much  as  any  other  perfons  in  refpeil  of  any  other  poffef- 
fions,      3  Keb.   25s,  476.      I   Vent.    273.      2  In/l.  704. 

I  Hawk.  P.  C.  204. By  flat.  30  Geo.  2.  c.  25.  feii. 

23.  Perfons  ferving  for  themfelves  as  private  men  in 
the  Militia,  fliall  during  the  time  of  fuch  fervice  be  ex- 
empted from  perfonally  doing  any  highway  duty,  com- 
monly called  ftatute-work. 

2.  That  he  who  keeps  a  draught  ought  to  fend  a 
team,  though  he  occupy  no  land  in  the  parifti ;  and  in 
like  manner,  he  who  occupies  a  plough-land  ought  to 
fend  a  team,  though  he  keep  no  draught.  Raym.  186 
1356.  Dalt.  cap.  26.  2  Keb.  bin. 
I  3.  That  notwithftanding  the  words  of  the  ftatute  2 
isf  3  Ph.  iff  Mar.  cap.  6.  extend  only  to  the  occupiers 
bf  land,  yet  if  the  owner  neither  occupy  them,  nor  let 
them,  but  fufFer  them  to  lie  frefti,  he  (hall  be  charged  as 
nuch  as  if  he  had  occupied  them,  for  the  publick  ought 
lot  to  fufFer  for  his  negligence.  Palm.  389.  2  Rol. 
Rep.  412. 

4.  That  he  who  keeps  a  draught  and  but  two  horfes, 
j)ught  to  attend  with  them  at  the  time  appointed,  and  to 
larry  fuch  loads  as  they  are  able  to  carry.     Dalt.  c.  26. 

5.  That  it  is  no  excufe  for  pariftiioners  indided  at  law 
or  not  repairing  their  highways,  that  they  have  done 
heir  full  work  required  by  ftatute  ;  for  the  ftatute  being 
n  the  affirmati  m,  doth  not  abrogate  any  provifion  of 
his  kind  by  the  Common  law.  Dalt.  cap.  26.  i  Hawk. 
?.  C.  204. 

6.  The  King's  charter,  or  letters  patent,  difcharging 
fertam  lands  from  the  duty  of  contributing  to  the  repair 
f  the  highways,  are  not  fufficient  to  exempt  lands  from 
he  charge  of  the  repairing  the  highways,  which  by  the 
atute  Ph.  &  Mar.  and  other  fubfequent  ftatutes,  are 
.harijeable  to  fend  men  for  that  purpofe.  ?  Mod.  q6 
^ret  and  mitchot.  ^ 
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4-  tf^o  Jhall  be  afeffed  fer  repairing  the  highway;  and 
of  other  prcvi/ions  j  and  lands  fettled  in  trull  for  that  tur- 
pofe. 

By  the  above  mentioned  ftatute  of  22  Car.  7.  c.  12.  / 
10,  1 1,  ?nd  3  y  4?^  Jsf  M.  it  is  enaded,  ««  That  where 
the  juftices  of  the  peace  of  any  county,  city  or  other  place 
or  the  major  part  of  them,  at  their  general  or  quarter 
feflions  (hall  be  fully  fat.sfied  that  the  common  high- 
ways, caufeys,  bridges,  ftreets  or  pavements,  within  any 
parifli,  townfliip  or  hamlet,  is'c.  within  their  refpeftivc 
jurifdiflion,  cannot  be  fufiiciently  amended,  repaired, 
and  fupported  by  means  of  the  laws  then  in  force,  with- 
out the  help  of  the  faid  afls ;  in  all  fuch  cafes  one  or 
more  aflefTment  or  afleflments  upon  all  and  everv  inhabi- 
tants, owners  and  occupiers  of  land?,  houfes,  tenements 
and  hereditaments,  or  any  perfonal  eftate,  ufually  rate- 
able to  the  poor  within  any  fuch  parifli,  townfliip,  ham- 
let, £5?<r.  fliall  be  made,  levied,  colkaed  and  allowed  by 
fuch  perfon  and  perfons,  and  in  fuch  manner  as  the  faid 
juftices  by  their  order  at  fuch  fe/Tions  fliall  dired  and  ap- 
point in  that  behalf:  And  the  money  thereby  raifed  fliall 
be  imployed  and  accounted  for  according  to  the  order  and 
direaions  of  the  faid  juftices  for  and  towards  the  amen- 
ding, repairing,  paving,  cleanfing  and  fupporting  fucf^ 
highways,  caufeys  and  bridges,  from  time  to  time,  as 
need  (hall  require  ;  and  the  faid  afTeflment  fliall  be  levied 
by  diftrefs  and  fale  of  goods  on  non-payment  upon  de- 
mand, iffc.  provided,  that  no  fuch  afleflment  or  aflefT- 
ments  to  be  made  in  any  one  year,  fliall  exceed  the  rate 
of  fix-pence  in  the  pound  of  the  yearly  value  of  any 
lands,  houfes,  tenements  and  hereditaments  fo  aflefted, 
nor  the  rate  of  fix-pence  for  twenty  pounds  in  perfonal 
eftate." 

And  by  ftat.  i  Geo.  1.  J}.  2.  c.  52.  fea.  6.  On  ap- 
plication of  the  furveyor,  the  juftices  may,  if  they  fee 
fitting,  caufe  fuch  afTeflment  to  be  made,  although  the  fix 
days  work  hath  not  been  performed  ;  but  the  faid  aflefT- 
ment fliall  not  excufe  the  fix  days  labour.  An  order  for 
impofinga  rate  towards  the  repairs  of  the  highways,  was 
quaflied  for  two  exceptions :  i.  Becaufe  it  did  not  ap- 
pear but  that  the  ftatute  labour  was  fufEcient.  And  2. 
Becaufe  only  the  occupiers  of  land  are  charged,  whereas 
others  are  equally  liable.  Stran.  315.  Trin.  6  Geo.  i.- 
King  and  the  Inhabitants  of  Stroud. 

And  it  is  farther  enabled  by  ftatute  7  £3"  8  0^  3.  c.  20. 
«'  That  if  any  innfliip,  liberty,  precinfl,  orvill,  "that 
ufes  to  repair  their  own  highways,  fiiall  have  levied  the 
rate  of  fixpence  in  the  pound,  and  employ'd  the  fame 
towards  the  repair  of  the  highways,  and  yet  the  faid  high- 
ways are  not  fufEciently  repaired}  in  fuch  cafes  it  fliall  be 
lawful  for  the  juftices  of  peace  at  their  fpecial  feffions  to 
be  held  every  four  months,  for  the  confideration  of  the 
highways,  to  order  the  whole  parifli  to  contribute  to  the 
repairing  thereof." 

It  is  recited  by  3  Jsf  4  /^  l^  M.  c.  12.  "  That  divers 
pariflies  and  townfliips,  having  not  any  gravel- ftones, 
quarries,  nor  any  other  materials  fitting  or  convenient 
for  the  amending  or  repairing  of  the  highways  within  the 
faid  pariflies  and  townfliips,  the  furveyors  of  the  highways 
of  fuch  pariflies  and  townfliips,  had  been  forced  to  lay 
out  their  own  money  for  the  buying  of  fuch  materials  as 
were  necefl"ary  for  that  purpofe,  and  yet  had  no  remedy 
by  any  law  then  in  force  for  a  reimburfement  of  fuch  ex- 
pen  ces  ;  and  therefore  it  is  enafled.  That  upon  notice 
given  by  the  furveyor  or  furveyors  of  the  highways  to  the 
juftices  of  the  peace  at  their  fpecial  feffions,  and  oath  made 
of  what  fum  or  fums  of  money  he  or  they  have  or  hath  fo 
laid  out  and  expended  upon  amending  and  repairing  of 
the  faid  highways,  the  juftices  of  the  peace,  or  any  two 
of  them,  at  their  fpecial  feffions,  may  by  warrant  under 
their  hands  and  feals,  caufe  an  equal  rate  to  be  made  for 
the  reimburfing  the  faid  furveyor  or  furveyors,  the  mo- 
nies by  him  or  them  laid  out  as  aforefaid,  upon  all  the 
inhabitants  of  fuch  parifli  or  townfliip  where  fuch  monies 
are  expended,  according  to  the  rules  and  methods  pre- 
fcribed  by  43  El.  2.  which  rate  being  confiimed  and  al- 
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lowed  by  the  faid  juftices  in  their  fpecial  fcflions,  fhall 
becollefled  and  gathered  by  the  faid  furveyor  or  furveyors 
of  the  highways;  and  if  any  perfon  or  perfons  refufe  to 
pay  the  monies  fo  alTcfTed  on  him  or  them,  that  then  the 
fame  fhzll  be  levied  by  the  faid  furveyors,  by  diftrefs  and 
fale  of  the  goods  and  chattels  of  the  perfoiis  refufing,  ren- 
■dering  to  the  party  the  overplus,  reafonable  charges  fur 
making  the  faid  diftrefs  firft  to  be  dedu£led." 

And  it  is  ewcled  by  the  faid  ftat.  3  ^  4  /F.  tsf  M.  c. 
12.  feii.  14.  "  That  no  fine,  iflue,  penalty  or  forfeiture, 
for  not  repairing  any  highway,  (hall  be  returned  into  the 
court  of  Exchequer,  or  other  court,  but  fhali  be  levied 
and  paid  into  the  hands  of  the  furveyors  of  the  parifh  or 
place,  to  be  applied  towards  the  repair  and  amendment 
of  fuch  highway  ;  and  that  if  any  fine,  penalty  or  for- 
feiture, impofed  on  any  parifh  or  place,  for  not  repairing 
tlic  highways,  fliall  hereafter  be  levied  on  any  one  or 
more  of  the  inhabitants  of  fuch  parifh  or  place,  that  then 
fuch  inhabitant  or  inhabitants  (hall  make  his  or  their 
complaint  to  the  juftices  of  the  peace  at  their  fpecial  fef- 
fions;  and  the  faid  juftices,  or  any  two  of  them,  are  by 
the  faid  (latute  impowsred  and  authorized  by  warrant 
under  their  hands  and  feals,  to  caufe  a  rate  to  be  made, 
according  to  the  form  and  manner  aforefaid,  for  the  reim- 
burfing  fuch  inhabitant  or  inhabitants  the  money  fo  levied 
on  him  or  them  as  aforefaid;  v.'hich  rate  fo  made  and 
iconfirmed  by  two  jurtices  as  aforefaid,  fhall  be  colle£ted 
and  levied  by  the  furveyor  or  furveyors  of  the  highways 
of  fuch  parifh  or  place  fo  prefented  or  indifled  as  afore- 
faid; and  the  faid  furveyor  or  furveyors  (hall,  within  one 
month  next  after  the  making  and  confirming  the  rate 
aforefaid,  pay  unto  the  inhabitant  or  inhabitants,  fuch 
money  fo  levied  oh  him  or  them  as  aforefaid." 

It  is  enadted  by  the  faid  ftatute  of  22  Car.  2.  c.  i2. 
feSf.  2.  "  That  where  any  lands  have  been,  or  (hall  be 
given  for  the  maintenance  of  caufeys,  pavements,  high- 
ways and  bridges,  all  fuch  perfons  that  are  or  (hall  be 
enfeofFed  or  tru(tcd  with  any  fuch  lands,  (hall  let  them 
to  farm  at  the  moft  improved  yearly  value  without  fine ; 
and  that  the  juflices  of  the  peace  in  their  open  fefTions 
ftiall  inquire  by  fuch  ways  and  means  as  they  think  fit- 
ting, into  the  value  of  all  fuch  lands  fo  given  or  to  be 
given,  and  order  the  improvement  and  imployment  of 
the  rents  and  profits  thereof  according  to  the  will  and 
direflion  of  the  donor  of  fuch  lands,  if  they  find  that  the 
perfons  fo  intrufted  have  been  negligent  or  faulty  in  the 
performance  of  their  truft,  (except  fuch  lands  have  been 
given  to  the  ufes  aforefaid,  to  any  college  or  hall  in  either 
of  the  univerfities  of  this  kingdom,  which  have  vifitors 
of  their  own);  any  law,  (latute,  ufage,  or  cuflom  to  the 
contrary  notwithftanding." 

5 .  Of  enlarging  the  highway. 

It  is  enafled  by  13  £^.  i.  commonly  called  the  ftatute 
of  PVincheJier,  cap.  5.  "  That  highways  leading  from 
one  market^town  to  another  (liall  be  enlarged,  fo  that 
there  be  neither  dyke,  tree  nor  bu(h,  whereby  a  man 
may  lurk  to  do  hurt,  within  two  hundred  foot  of  the 
one  fide,  and  two  hundred  foot  of  the  other  fide  of  the 
•way ;  fo  that  the  ftatute  (hall  not  extend  to  afties, 
nor  unto  great  tree?,  isfc.  and  if  by  default  of  the  lord 
that  will  not  avoid  the  dyke,  underwood,  or  bufhes  in  the 
manner  aforefaid,  any  robberies  be  done  therein,  the  lord 
{hall  be  anfwerable  for  the  felony;  and  if  murder  be  done, 
the  lord  (hall  make  a  fine  at  the  King's  pleafure :  And 
if  the  lord  be  not  able  to  fell  the  underwoods,  the  country 
ftiall  aid  him  therein. 

<■<■  And  the  King  willeth,  that  in  his  demefne  lands 
and  woods  within  his  foreft  and  without,  the  ways  fliall 
be  enlarged,  as  before  is  faid.  And  if  percafe  a  park 
be  taken  from  the  highway,  it  is  requifite  that  the  lord 
fhall  fet  his  park  the  fpace  of  two  hundred  feet  from  the 
highways  as  before  is  faid,  or  that  he  make  fuch  a  wall, 
dyke  or  hedge,  that  offenders  may  not  pafs  nor  return  to 
<Lo  evil." 

Alfo  it  is  ena£led  by  the  above-mentioned  ftatute  of 
■Xi^  ^ty.  ^  M.  c.  12.  feH.  15.  "  That  the  furveyors 
of  the  highways  fhall  make  every  cart-way  leading  to 
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any  market- town,  eight  feet  wide  at  the  leaft,   and  as 
near  as  may  be  even  and  level." 

And  it  is  fariher  enadtcd  and  declared  by  the  fame 
ftatute,  fecf.  21.  "  That  no  horfe  caufey,  or  caufey  for 
horfes,  travelling  upon,  or  in  any  publick  highway,  be 
lefs  or  under  'hree  feet  in  breadth." 

Alfo  it  is  enadfed  by   8  L'?  9  ^^''-   3.  cap.  15.  feSi.  r. 
"  That  the  juftices  of  the  peace  of  any  county,  city, 
riding,  divifion,    liberty   or  place,  or  the  major  part  of 
them,    being  five  at  tie  leaft,    at  their  auarter-fcfiions, 
fliall  have  a  power  to  enlarge  or  widen  any  lighways  in 
their  refpeftive  counties,  ridings,    divifions,   liberties  or 
places,  fo  that  the  ground  to  be  taken  into  the  faid  high- 
ways do  not  exceed  eight  yards  in  breadth;  and  that  the 
faid   power  do  not  extend  to  pull  down  any  houfe,  or  to 
take  away  the  ground  of  anv  garden,  orchard,  court  or 
yard  :   And  for  tlie  fatisfadfion  of  the  perfons   who  ars 
owners  of,  or  may  be  interelied  in  the  faid  ground  that 
fliall  be  laid  into  the  faid  liighway,  the  faid  juftices  are 
by  the  faid  ftatute  impowered  to  impanel  a  jury  before 
them,  and  to  adminifter  an  oath  to  the  faid  jury,   that 
they  will  afTefs  fuch  damages  to  be  given,  and  recompence 
to  be  made  to  the  owners  and  others  interefted  in  the  faid 
ground,  for  their  refpeflive  intcrefts,  as  they  (hall  think 
reafonable,  not  exceeding  five  and  twenty  years  purchafs 
for  lands   fo  laid  out,   and  likewife   fuch   recompence  a6 
they  (hall   think  reafonable,    for  the  making  of  a  new 
ditch  and  fence  to  that  fiue  of  the  highway  (hat  (hall  be 
fo  enlarged,  and  alfo  fatisfaftion  to  any  perfon  that  may 
be  otberwife  injured  by  the  enlarging  of  the  faid   high- 
ways :  And  upon  payment  of  the  faid  mo.Tcy  fo  awarded, 
or  kaving  it  in  the  hands  of  the  clerk  of  the  peace  of  the 
refpedliiie  county,  for  the  ufe  of  the  owner,  or  of  others 
interefted  in  the  faid  ground,  the  intereft  of  the  faid  per-* 
fons  (hall   be   for  ever   devefted  out  of  them  ;  and  the 
ground  that  (hall  be  laid  into  any  highway  by  virtue  of 
the  faid  a£l,  (hall  be  efteemed  a  publick  highway  to  all 
intents  and   purpofes   whatfoever;    and   the  faid  juftices 
fliall  have  power  to  order  one  or  more  afiefTment  or  af- 
feflments  to  be  made,  levied  or  collefled   upon  all   and 
every    the    inhabitants,    owners,  or  occupiers  of   lands, 
houfes,  tenements  or  hereditaments,  in  their  refpedive 
pariflies  or  places  that  ought  to  repair  the  fan;e,  to  fuch 
perfon  or  perfons,  and  in  fuch  manner  as  the  faid  juftices 
at  fuch  feffions  (hall  diredl  and  appoint ;  and'  the  money 
thereby  raifed  (hall  be  employed  and  accounted  for,  ac* 
cording  to  the  order  and  direftion  of  the  faid  juftices,  fo* 
and  towards  the  purchafing  of  the  land  to  enlarge  {h« 
faid  highways,  and  for  the  making  the  faid  ditches  arid 
fences :  And  the   faid  afTeffments  (hall,  by  order  of  th» 
faid  juftices,  be  levied  by  the  overfecrs  of  the  hiohways, 
by  diftrefs  and  fale  of  the  goods  of  perfons  fo  aflelTed,  not 
paying  the  fame  within  ten  days  after  demand,  rendering 
the  overplus  of  the  value  of  the  goods  fo  diitrained  to  the 
owner  or  owners  thereof,  the  neceflary  charges  being  (irft 
deducted. 

But  it  is  provided  by  the  faid  ftatute,  feil.  2.  *«  That 
no  fuch  afleftment  or  afTeflments  made  in  any  one  year 
for  enlarging  of  highways,  (hall  exceed  the  rate  of  fix- 
pence  in  the  pound  of  the  yearly  income  of  any  lands, 
houfes,  tenements  and  hereditaments,  nor  the  rate  of  fix- 
pence  in  the  pound  for  perfonal  eftates. 

Alfo  it  is  [farther  enadfed  by  the  faid  ftatute,  feii.  3. 
"  That  the  juftices  of  peace  at  their  quarter-fefliuns,  at 
the  requeft  of  any  perfon,  for  the  putting  in  execution 
the  power  contained  in  the  faid  aft  for  the  enlarging  of 
highways,  (hall  ift'ue  out  their  piecepts  to  the  owner  Of 
owners  of  ground,  or  oihers  interefted  in  the  fame,  thai 
are  to  be  laid  into  the  faid  highways,  to  appear  at  tht 
next  quarter- feflions,  or  (hew  caufe  why  the  faid  high- 
ways (hould  not  be  enlarged." 

And  it  is  farther  enadlcd  by  feff.  4.  of  the  faid  fta 
tute,  "  That  if  any  oroer  or  decree  (hall  be  made  by  fhi 
faid  juftices  for  the  laying  out  of  any  ground  for  th 
enlarging  of  highways,  tl;e  owners  or  proprietors  or  tl 
faid  ground  (hall  have  free  liberty,  wiihin  eight  month 
after  fuch  order,  to  cut  down  any  wood  or  timber  grow 
iiig  upon  the  faid  ground  ;  or  upon  the  negledt  thereoi 
that  the  fame  fliall  be  fold  by  order  of  the  faid  j.uftice: 
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and  owners  of  fuch  wood  or  timber  fliall  receive  the  full 
of  what  (hall  be  made  thereof,  the  charges  being  firft  de- 
duaed." 

And  it  is  farther  enafted  by  Je5l.  5.  of  the  faid  fta- 
tute,  "  That  any  perfon  aggrieved  by  the  order  or  de- 
cree of  the  faid  juftices  may  appeal  to  the  judges  of  af- 
fize  at  the  next  affife  only  to  be  held  for  the  county 
where  fuch  decree  or  order  fhall  be  made  ;  and  any  of  the 
faid  judges  are  by  tlie  faid  ftatute  impowered  to  examine, 
affirm  or  reverfe  the  faid  former  order  and  decree,  as  in 
judgment  they  (hall  think  fit,  and  if  affirmed,  to  award 
cofts  againft  fuch  appellants  for  their  vexation  and  delay, 
and  to  caufe  (he  fame  to  be  levied  by  diftrefs  and  fale  of 
the  appellant's  goods,  rendering  the  overplus  to  the  faid 
appellants." 

And  it  is  farther  enabled  by  the  faid  ftatute,  fe6l.  6. 
♦'  That  where  any  common  highway  fhall  be  inclofed 
after  a  writ  of  Ad  quod  damnum  ilTued,  and  inquifition 
thereupon  taken,  any  perfon  aggrieved  by  fuch  inclofure, 
may  make  his  appeal  to  the  quarter-feffions  of  the  county 
to  be  held  next  after  fuch  inquifition  taken,  which  (hall 
finally  hear  and  determine  fuch  appeal ;  and  if  no  fuch 
appeal  be  made,  then  the  faid  inquifition  and  return  en- 
tered and  recorded  by  the  clerk  of  the  peace  of  fuch 
county  at  the  quarter- feffions,  (hall  be  for  ever  afterwards 
binding  to  all  perfons  whatfoever." 

6.  Of  appointing  furveyors  of  the  highways ;  and  how 
they  ought  to  execute  their  office. 

It  is  ena£led  by  the  3  is"  4  Will,  bf  Mar.  f.  12  fcSi. 
I.  "  That  upon  the  fix  and  twentieth  day  of  December 
in  every  year,  unlefs  that  day  be  Sunday,  and  then  on 
the  fevcn  and  twentieth,  the  conflables,  headborouhs, 
tithingmen,  churchwardens,  furveyor  or  furveyors  of 
the  highways,  and  inhabitants  in  every  parilh,  (hall  af- 
femble  together,  and  the  major  part  of  them  as  are  fo 
afTembled,  (hall  make  a  lift  of  the  names  of  a  competent 
number  of  the  inhabitants  in  their  parifh,  who  have  an 
eftate  in  lands,  tenements  or  hereditaments  in  their  own 
light  or  their  wives,  of  the  value  of  ten  pounds  by  the 
year,  or  a  perfonal  eftate  of  the  value  of  one  hundred 
pounds,  or  are  occupiers  or  tenants  of  houfes,  lands,  te- 
nements or  hereditaments,  of  the  yearly  value  of  thirty 
pounds,  if  any  fuch  there  be  ;  or  if  there  be  no  fuch 
perfons  in  the  parilh,  then  the  faid  lift  to  be  of  the  moft 
fufficient  inhabitants  of  fuch  parifh,  and  fhall  return  fuch 
a  lift  unto  two  or  more  of  the  juftices  of  the  peace  in  or 
near  the  divifion  of  the  county  in  which  their  parilh 
lies,  at  a  fpecial  feffions  to  be  held  for  that  purpofe  within 
the  faid  divifion,  on  the  third  day  of  January  next  fol- 
lowing, unlefs  it  (hall  happen  on  a  Sunday,  and  then  to 
be  the  fourth  of  the  fame  month,  or  within  fifteen  days 
after  ;  for  which  purpofe  the  faid  juftices  are  required 
to  hold  a  fpecial  feffions  at  fome  place  within  that  divi- 
fion where  the  parilh  lies,  and  to  give  notice  of  the 
time  and  place  where  they  intend  to  hold  the  fame,  to 
the  conflables,  headboroughs,  tithingmen,  churchwar- 
dens, and  furveyors  of  the  highways  of  every  pari(h 
within  the  faid  divifion,  at  leaft  ten  days  before  the  hol- 
ding of  the  faid  feffions  ;  and  the  faid  juftices  fliall  then 
and  there,  out  of  the  faid  lifts,  according  to  their  dif- 
cretion,  and  the  largenefs  of  the  parilh,  by  warrant  un- 
der their  hands  and  feals,  nominate  and  appoint  one, 
two  or  more,  as  they  (hall  think  fit  and  approve  of,  be- 
ing of  like  fufficiency  as  aforefaid,  to  be  furveyor  or  fur- 
veyors of  the  highways  of  every  pari(h  within  the  divi- 
fion, or  for  any  hamlet,  precinft,  liberty,  tithing  or 
town,  of  and  in  the  fame  divifion,  for  the  year  enfu- 
ing ;  which  nomination  and  appointment  (hall  by  the 
conflables,  headboroughs,  tithingmen  or  furveyors  of 
the  highways,  for  the  time  being,  or  fome  of  them,  be 
notified  to  the  perfon  or  perfons  fo  nominated,  chofen 
and  appointed  by  the  faid  juflices  within  fix  days  after 
fuch  nomination,  by  ferving  him  or  them  with  the  faid 
warrant  or  warrants  or  by  leaving  the  fame,  or  a  true 
copy  thereof  at  his  or  their  houfes,  or  ufual  places  of 
abode  ;  and  from  thenceforth  the  perfon  or  perfons  fo 
nominated  and  appointed,  (hall  be  furveyor  or  furveyors 
Vol.  II.  N°.  88. 
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of  the  highways  for  the  parilh,  town,  village,  hartilefj 
precinft  or  tithing,  for  which  he  fliall  have  been  fo  no- 
minated, chofen  and  appointed  for  the  year  enfuin^,  and 
flball  take  upon  him  and  them  refpe£lively,  and  duly  exe- 
cute the  faid  office,  according  to  the  former  laws  tnadd 
concerning  the  highways,  and  the  faid  aft  ;  and  if  thd 
faid  perfon  fo  nominated  and  ferved  with  the  faid  warrant 
fliall  refufe  or  negledt  fo  to  do,  he  or  they  fo  refufin* 
and  negleifling  fhall  forfeit  the  fum  of  five  pounds^  to 
be  levied  on  his  or  their  goods  and  chattels,  by  diftrefs 
and  fale  of  the  fame,  by  warrant  under  the  hand  and  feal 
of  two  or  more  juftices  of  the  peace  of  the  fame  divi- 
fion, or  in  default  thereof  any  neighbouring  juftices  of 
the  peace  for  the  faid  county;  which  warrant  the  faid  juf- 
tices are  required  to  make  upon  information  of  any  one 
credible  witnefs  upon  oath  ;  the  one  moiety  for  and  to- 
wards the  repair  of  the  highways  of  the  fame  parifn^ 
rendering  the  overplus  to  the  party  whofe  goods  fliail  he 
diftrained,  the  charges  of  the  diftrefs  and  fale  being  firft 
deduced;  and  in  cafe  of  fuch  negleft  or  refufal,  the  faid 
juftices  are  impowered  to  nominate  and  appoint  fome 
other  fit  perfon  or  perfons  to  perform  the  faid  office,  who 
upon  like  notice  of  fuch  nomination  and  appointment 
(hall  take  upon  him  or  them,  and  duly  execute  the  faid 
office,  and  if  he  or  they  negled  or  refufe  fo  to  do,  (hall 
forfeit  the  like  fum  of  five  pounds,  to  be  levied  and  dif- 
pofed  of  as  aforefaid  ;  and  if  the  conftubles,  headboroughs 
tithingmen,  churchwardens,  and  furveyor  or  furveyors 
of  the  highways  of  any  pari(h,  town,  liberty  or  pie- 
cindf,  or  fome  of  them,  fhall  not  return  the  faid  lift  of 
names  in  fuch  manner,  as  in  this  a£f  is  dircdted,  every 
of  them  fo  neglefling  fliall  forfeit  the  fum  of  twenty 
fliillings  to  be  levied  in  the  manner,  and  applied  to  the 
ufes  aforefaid." 

And  it  is  farther  ena£led  by  the  faid  ftatute  of  3  fcf  a 
ly.  &  M.  cap.  12.  fe£}.  3.  "  That  if  any  juftice'of  the 
peace  (hall  negleft  or  refufe  to  do  what  is  required  of 
him  by  the  faid  aff,  he  (hall  forfeit  five  pounds,  one 
moiety  whereof  fliall  go  to  the  perfon  that  (hall  fue  for  the 
fame;  the  other  moiety  to  be  employed  in  the  repair  of 
the  highways  of  the  pari(h  where  the  perfon  who  (hall 
fue  for  the  fame  inhabits,  to  be  recovered  in  any  of  the 
King's  courts  of  record,  by  aflion  of  debt,  i^c. 

As  to  the  manner  furveyors  ougiit  to  execute  their  office, 
it  is  enaded  by  the  faid  ftatute  2  ^  4  W.  i^  M.  cap.  12. 
"  That  every  furveyor  of  the  highways,  appointed  as 
by  the  faid  a£l  is  direfled,  (hall  within  fourteen  days 
next  after  his  firft  acceptance  of  the  faid  office,  and  fo 
from  time  to  time  every  four  months  during  his  being 
furveyor,  take  a  view  of  all  the  roads,  common  high- 
ways, water-courfes,  bridges,  caufeys  and  pavements 
within  the  parifh,  town,  village,  hamlet,  precind  or 
tithing,  for  which  he  is  appointed  furveyor,  that  are  to 
be  repaired  by  the  faid  parifh,  &c.  and  (hall  make  a 
prefentment  upon  oath,  in  what  ftate  and  condition  he 
finds  the  fame,  to  fome  juftices  of  the  peace  of  the 
fame  divifion,  if  then  refident  there,  oiherwife  to 
fome  neighbouring  juftice  of  the  peace  for  the  faid 
county,  and  in  default  thereof  fliall  incur  the  pe- 
nalty aforefaid,  as  if  he  or  they  had  refufed  or  neglefted 
to  accept  and  execute  the  faid  office,  unlefs  he  (hall  have 
fome  reafonable  excufe  for  omitting  the  fame,  to  be  al- 
lowed by  two  juftices  of  the  peace  of  the  fame  divifion, 
(sfc.  And  what  defaults  and  annoyances  they  (hall  find 
in  any  of  the  faid  highways,  tfc.  they  (hall  from  time  to 
time,  the  next  Sunday  immediately  after  fermon,  give 
publick  notice  of  the  fame  in  the  parifh  church,  and  if 
the  fame  (hall  not  be  removed,  repaired  and  amended 
within  thirty  days  after  fuch  notice  given,  that  then  the 
faid  furveyor  or  furveyors  (hall  within  thirty  days  re- 
move, repair  and  amend  the  fame,  and  difpofe  of  the 
fame  annoyances,  to  and  for  the  repair  of  the  faid  high- 
ways ;  and  the  faid  furveyor  or  furveyors  (hall  be  reim- 
burfed  what  charges  and  expences  they  (hall  be  at  in  fo 
doing,  by  the  parties  who  (hould  have  done  the  fame  ; 
and  in  cafe  the  faid  parties  fliall  upon  demand  refufe  or 
negleft  to  pay  the  faid  furveyors  their  faid  charges,  then 
the  faid  furveyors  (hall  apply  themfelves  to  any  juftice  of 
the  peace  within  the  divifisn  of  the  county  wherein  fuch 
G  g  g  highways 
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highways  are,  and  in  default  thereof  to  any  neighbouring 
juTlice  for  the  faid  county,  and  upon  his  or  their  making 
oath  before  fuch  jultice  of  the  notice  to  the  defaulter  in 
manner  aforefaid,  the  faid  furveyors  (hall  repay  all  fuch 
their  charges  as  ftall  be  allowed  to  be  reafonable  by  the 
faid  jullice,  to  be  levied  in  manner  aforefaid." 

And  it  is  likewife  enaded  by  ftat.  I  Geo.  I.  Jl.  2.  c. 
CI  feSt.  2.  All  furveyors  of  the  highways  appointed  by 
virtue  of  the  ad  3  Jif  4  /^  fif  M.  cap.  12.  Qi^ll  within 
fourteen  days  after  acceptance  of  their  office,  and  every 
four  months  or  oftner,  if  required  by  warrant  from  two 
juflices  of  the  peace,  view  all  the  highways,  bridges, 
caufeys,  pavements,  hedges,  ditches  and  water-couifes 
belonging  to  fuch  highways,  with  all  nufances  or  incroach- 
ments  made  upon  them  within  the  parifli,  townfhip, 
village,  hamlet,  precinft,  or  tithing,  where  they  are  fur- 
veyors, and  give  a  true  account  in  writing  upon  oath 
(for  which  oath  no  fee  fnall  be  taken  by  feii.  n.  of  this 
a£l)  of  the  condition  of  all  fuch  highways,  and  efpecialiy 
of  fuch  defeiis  as  want  to  be  repaired,  and  of  the  negletls 
of  labourers,  and  of  thofe  who  are  obliged  to  find  la- 
bourers or  teams,  to  the  juflices  at  their  next  fpecial 
fellions  ;  and  all  furveyors  neglefling  to  give  fuch  account 
ihall  fuffer  the  fame  penalty,  as  if  they  refufed  to  execute 
the  ofhce,  to  be  levied  and  difpofed  of  as  by  the  faid  ad 
is  direfted  ;  unlefs  they  have  fome  reafonable  excufe,  to 
be  allowed  of  by  the  juitices  at  their  fpecial  feflions. 

Alfo  it  is  enaded  by  the  above-mentioned  ftatute  of 
22  Car.  2.  c.  12.  f.  12.  "  That  the  furveyors  ftiall  ap- 
point fix  days  for  the  providing  flones,  gravel,  and  other 
materials,  for  the  amendment  of,  and  for  working  in 
the  highways,  having  refped  to  the  feafon  of  the  year, 
and  the  weather,  and  giving  notice  publickly  fome  con- 
venient time  before  the  feveral  days;  at  which  days  all 
perfons  liable  to  the  faid  work,  (hall  attend  and  work  ac- 
cordingly :  And  the  faid  furveyors,  i^c.  ftiall  make  return 
of  the  defaulters  within  one  month  after  every  default 
made,  to  fome  neighbouring  juftice  of  the  peace  of  the 
fame  county  ;  and  the  faid  juftice  ftiall  prefent  the  fame 
at  the  quarter-felTions  of  the  peace  held  next  after  fuch 
return  made  unto  him ;  and  the  offenders  ftiall  refpec- 
tively  incur  the  fame  forfeitures,  pains  and  penalties,  in- 
flided  and  appointed  by  the  laws  then  in  force  for  the 
amending  of  the  highways." 

It  is  enaded  by  5  El.  c.  13.  "  That  it  ftiall  be  lawful 
for  the  furveyors  of  the  highways,  for  the  better  repa- 
ration and  amendment  of  the  ways  within  their  feveral 
parifties  and  limits  where  they  ftiall  be  fupervifors  (if  it 
ftiall  be  fo  to  them  thought  necefTary,)  to  take  or  carry 
away  of  the  rubbifti  or  fmalleft  broken  ftones  of  any  quarry 
or  quarries  lying  and  being  within  the  parifti  where  they 
ftiall  be  furveyors,  without  licence,  controllment  or  im- 
peachment of  the  owner,  fo  much  as  by  their  difcretions 
ftiall  be  deerped  necefTary  for  the  amendment  of  the  faid 
ways  :  And  that  for  default  of  any  quarry  not  being 
within  their  faid  parifti  or  limits,  or  in  default  of  rubbifti 
not  to  be  found  in  any  fuch  quarry,  it  ftiall  be  lawful 
for  ^very  fuch  furveyor,  for  the  ufe  aforefaid,  in  the  fe- 
veral grounds  of  any  perfon  or  perfons  being  within  the 
parifh  and  limits  where  they  ftiall  be  furveyors,  and  nigh 
adjoining  to  the  way  wherein  fuch  reparations  (hall  be 
thought  neceffary  to  be  made,  and  wherein  gravel,  fand, 
or  cinders  is  like  to  be  found,  to  dig  or  caufe  to  be  digged 
for  gravel,  fand  or  cinders,  and  likewife  to  gather  {tones 
lying  upon  any  lands  or  grounds  within  the  parifh,  and 
meet  to  be  ufed  to  fuch  purpofe,  and  thereof  to  take  and 
carry  away  fo  much  as  by  the  difcretion  of  the  faid  fur- 
veyors ftiall  be  thought  necefTary  to  be  employed  in  the 
amendment  of  the  faid  highways."  But  it  is  provided  by 
the  faid  ftatute,  fe£i.  6.  "  That  it  ftiall  not  be  lawful 
to  any  fuch  fupervifor,  by  virtue  of  the  ad,  to  caufe  any 
rubbifh  to  be  digged  out  of  any  quarry  or  quarries,  but 
only  ftiall  extend  to  fuch  rubbifh  as  ftiall  be  found  there 
ready  digged  by  the  owner  or  owners  of  the  faid  quarry 
or  quarries,  or  oiherwife  by  his  or  their  licence  and  com- 
mandment ;  nor  fhall  not  extend  or  give  authority  to 
any  fupervifor  to  dig  or  caufe  to  be  digged  any  gravel, 
fand,  or  cinders  in  the  houfe,  garden,  orchard,  or  mea- 
dow of  any  perfon,  nor  that  it  ftiall  be  lawful  to  any 
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fuch  fupervifor  to  caufe  any  more  pits  to  be  digged  for 
gravel  in  any  feveral  and  inclofed  ground  than  one  only; 
and  that  the  fame  pit  or  hole  fo  digged  for  gravel  as  is 
aforefaid,  ftiall  not  by  any  way  be  in  breadth  or  length, 
above  ten  yards  over  at  the  moft  :  And  that  every  fuch 
fupervifor,  as  (hall  caufe  any  fuch  pit  to  be  made  and  digged 
for  gravel,  fand,  cinders,  as  is  abovefaid,  (hall  within 
one  month  next  after  fuch  digging  or  pit  made,  caufe  the 
fame  to  be  filled  and  ftopped  up  with  earth,  at  the  cofts 
and  charges  of  the  panfhioners  ;  upon  pain  to  forfeit  to 
the  owner  or  owners  of  the  foil  wherein  any  fuch  pit 
ftiall  be  made  and  digged,  for  every  default  five  mark?, 
to  be  recovered  by  adion  of  debt,  bfc. 

And  it  is  farther  enaded  by  the  fame  ftatute,  fefl.  6. 
"  That  every  fupervifor  (hall  within  the  limits  where 
he  ftiall  be  fupervifor,  have  authority  to  turn  a  water- 
courfe,  or  fpring  of  water,  being  in  any  highway,  into 
anv  ditch  of  the  feveral  ground  of  any  perfon  whatfoever 
next  adjoining  to  the  faid  ways,  in  fuch  manner  as  by 
the  faid  fupervifors  (hall  be  thought  meeteft." 

But  by  ftat.  26  Geo.  2.  cap.  28.  it  is  enaded,  "  That 
if  any  perfon  (hall,  by  reafon  of  getting  any  gravel,  fand, 
ftones,  chalk,  or  other  materials,  for  repairing  any  high- 
way, or  for  any  other  purpofe  whatfoever,  make  or  caufe 
to  be  made  any  pit  or  hole  in  any  common,  heath,  or 
wafte  ground,  he  (hall  forthwith  caufe  the  fame  to  be 
fufficiently  fenced  off,  during  fuch  time  as  it  (hall  be  con- 
tinued open,  and  (hall,  within  fourteen  days  after  digging 
for  fuch  materials  in  fuch  pit  or  hole,  caufe  the  fame  to 
be  filled  up,  (loped  down  or  fenced  off,  and  fo  continued; 
and  if  he  fhall  not  fill  up,  (lope  down  or  fence  off  the 
fame,  and  keep  the  faid  fence  from  time  to  time  in  good 
repair,  one  juftice  on  view,  or  oath  of  one  witnefs,  may 
order  him  to  fill  up,  properly  (lope  down,  or  fence  ofF 
the  fame;  and  when  any  fence  ftiall  be  fet  up,  may  or- 
der the  fame  to  be  repaired  ;  and  if  he  ftiall  not  comply 
with  fuch  order  in  ten  days  after  his  receipt  thereof,  or 
the  fame  being  left  at  his  ufual  place  of  abode,  and  due 
proof  being  made,  upon  oath  before  any  one  juftice,  of 
the  ofTence  committed,  of  the  fervice  of  fuch  order,  and 
of  the  refufal  or  negled  to  comply  therewith,  fuch  perfon 
(hall  forfeit  not  exceeding  ten  pounds,  nor  Ids  than  forty 
(hillings,  to  be  laid  out  in  filling  up,  (loping  down,  or 
fencing  ofF  the  fame,  and  towards  the  repair  of  the  roads 
in  the  parifh  or  place  where  the  offence  fhail  be  commit- 
ted, and  in  fuch  manner,  as  the  juftice  (hall  dire^; 
which  forfeiture  in  cafe  the  fame  be  not  forthwith  paid 
ftiall  be  levied  by  diftrefs  by  warrant  of  fuch  juftice. 

Alfo  it  enaded  by  the  above-mentioned  ftatute  of  r8 
El.  10.  fe£f.  7.  "  That  where  any  foil  hath  been  caft 
into  the  common  highway,  or  common  faring  way,  that 
there  is  a  bank  between  the  faid  way  and  the  ditch,  it 
fhall  be  lawful  for  the  faid  furveyors,  ^c.  to  make  fluicts 
or  other  devices  by  their  difcretions,  to  convey  the  wattr 
out  of  the  faid  way  into  the  ditch  ;  any  law,  right,  iil- 
tereft  or  ufage  to  the  contrary  notwithftanding." 

And  it  is  farther  enaded  by  the  faid  ftatute  of  3  £3i''4 
W.  (Sf  M.  c.  12.  "  That  it  ftiall  be  lawful  for  the  faid 
furveyors,  where  the  ditches  and  drains  already  made  are 
not  fufficient  to  carry  off  the  water  that  lies  upon  the 
hif'hways,  to  make  new  ditches  and  drains  in  and  through 
the  lands  next  adjoining  to  the  faid  highways,  and  keep 
them  fcoured,  cleanfed  and  open,  and  come  upon  any 
of  the  faid  lands  with  their  workmen  for  fo  doing." 

Alfo  it  is  enaded  by  the  above-mentioned  ftatute  of 
5  El.  c.  13.  fcii.  8.  "  That  every  furveyor  for  the  time 
being,  ftiall  within  one  month  next  after  default  or 
offence  made  by  any  perfon  contrary  to  the  provifion  and 
true  meaning  of  either  of  the  faid  ftatutes  of  2  ds"  3  Ph. 
is*  Mar.  8.  or  5  El.  13.  par.  8.  prefent  every  fuch  de- 
fault or  offence  to  the  next  juftice  of  peace  for  the  time 
being,  under  pain  of  forty  (hillings.  '     ■ 

And  it  is  enaded  by  the  faid  ftatute  of  22  Car.  2.  't.  \ 
12.  fe3.  I.  "  That  all  conftables  and  furveyors  of  the 
highways,  from  time  to  time  during  their  continuance 
in  their  offices,  (hall  caufe  the  feveral  ads  of  parliament 
then  in  force,  touching  the  repairing  the  highways,  to  be 
put  in  execution,  and  the  penalties  thereby  impofed  to  be 
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levied  and  difpofed  of,  as  by  the  faid  feveral  afls  is  dire^ed  : 
And  every  coiiftable  or  furveyor  of  the  highways  refufing 
or  neglefling  to  put  the  faid  zQ.s  in  execution,  or  wilfully 
fufFering  any  waggons  or  carts  to  pafs  thro'  their  refpec- 
tive  limits  with  more  cattle,  or  in  other  manner  than  by 
law  is  allowed,  fhail  incur  the  like  penalty  of  forty  (hil- 
lings, iffc. 

And  it  is  farther  ena<aed  by  the  faid  fiatute  of  3  is"  4 
Jf.  {3*  M.  c.  12.  "  That  the  juftices  of  the  peace  of 
every  county  (hall,  in  their  rerpe<Sive  divifions  once  in 
fc>ur  months,  hold  a  fpecial  feflions,  and  fhall  thereunto 
fummon  all  furveyors  of  the  highways  within  that  divi- 
fion  to  come  before  them,  and  Ihall  give  them  a  charge 
to  do  their  duty,  and  declare  to  them  what  they  are 
obliged  to  d  )  by  virtue  of  that  or  any  former  aft;  after 
which  the  faid  furveyors  (hall  make  a  prefentment  unto 
them  upon  oath,  of  the  date  and  condition  of  the:  high- 
ways within  their  refpeSive  pariflies,  towns,  hamlets,  ^c. 
and  what  offences  and  neglefls  any  are  guilty  of,  contrary 
to  the  meaning  of  any  ftatute  made  concerning  the  high- 
ways, or  any  thing  relating  thereunto :  And  before  any 
fuch  furveyor  fhall  go  out  of,  or  be  difcharged  from  his 
office,  he  fhall  at  feme  fuch  fpecial  feflions,  give  an  ac- 
count upon  oath  of  all  money  that  hath  come  to  his 
hands  which  ought  to  be  employed  in  amending  of  the 
highways,  and  how  he  hath  difpofed  of  the  fame;  and 
in  cafe  any  monies  fhall  remain  in  his  hands,  he  fhall 
deliver  the  fame  to  the  furveyors  of  the  highways,  that 
Ihall  ferve  for  the  fame  parifh,  town,  or  hamlet,  Iffc.  for 
the  year  enfuing,  and  in  cafe  of  failure,  to  forfeit  the 
double  value  of  what  fhall  be  judged  to  be  in  his  hands 
by  the  faid  juflices,  i^c. 

And  by  ffat.  1  Geo.  i.  Ji.  2.  c.  52.  fea.  3,  4.  "  The 
juflices  at  their  fpecial  feflions,  by  writing  under  their 
hands  and  feals,  may  order  the  reparation  of  thofe  great 
roads  which  do  moft  want  repair,  to  be  firft  amended; 
and  at  what  time,  or  in  what  manner,  the  fame  fhall  be 
performed  ;  according  to  which  order  the  furveyor  fhall 
proceed  ;  and  if  they  make  no  fuch  order,  then  according 
as  to  the  furveyor  fhall  feem  mofl  needful:  And  he  fhall 
take  care,  as  far  as  poflibJe,  that  the  work  be  perfedled 
before  the  time  of  harveft. 

And  it  is  enabled  by  6  Ami.  c.  29.  "  That  if  any 
.furveyor  fhall  neglect  to  put  either  that  or  any  former 
law  for  repairing  highways  in  execution,  he  (hall  for- 
feit five  pounds,  to  be  levied  by  diftrefs,  i^c.  by  warrant 
of  one  juftice  of  the  peace." 

7.  Of  flopping  a  highway,  and  other  nufances  therein  by 
the  Common  law. 

It  is  clearly  agreed  to  be  a  nufance  to  dig  a  ditch,  or 
make  a  hedge  over-thwart  the  highway,  or  to  eredl  a 
new  gate,  or  to  lay  logs  of  timber  in  it,  or  generally  to 
do  any  other  aft  which  will  render  it  lefs  commodious. 
Kitchin  34.     I  Haivk.  P.  C.  212. 

Alfo  it  is  a  nufance  for  an  heir,  and  for  which  he  may 
be  indiftcd,  to  continue  an  incroachment,  or  other  nu- 
fance to  a  highway  begun  by  his  anceftor,  becaufe  fuch  a 
continuance  thereof  amounts,  in  the  judgment  of  law,  to 
a  new  nufance.     i  Hawk.  P.  C.  214. 

Alfo  it  is  agreed,  that  it  is  no  excufe  for  him  who  lays 
logs  in  the  highway,  that  he  laid  them  only  here  and 
there,  fo  that  the  people  might  liave  a  pafTage  thro'  them 
by  windings  and  turnings.  2  Roll.  Abr.  I'yj,  \  Hawk, 
P.  C.  212. 

It  is  a  nufance  to  fuffer  the  highway  to  be  incommoded 
by  reafon  of  the  foulnefs,  &c.  of  the  adjoining  ditches, 
or  by  boughs  of  trees  hanging  over  it,  6fc.  And  it  is 
faid,  that  the  owner  of  land  next  adjoining  to  the  high- 
way. Ought  of  common  right  to  fcour  his  ditches ;  but 
that  the  owner  of  land  next  adjoining  to  fuch  land,  is 
rot  bound  by  the  Common  law  fo  to  do  without  a  fpe- 
cial prefcriution  ;  alfo  it  is  faid,  that  the  owner  of  trees 
hanging  over  an  highway,  to  the  annoyance  of  travellers, 
is  bound  by  the  Common  law  to  lop  them  ;  and  it  is 
clear  that  any  other  perfon  may  lop  them,  fo  far  as  to 
avoid  the  nufance.  8  H.  7.  5.  a.  Kitch.  34.  Dalt. 
tap,  26.     I  Hawk.  P.  6'.  2!  2,  213.  i 
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But  it  is  no  nufance  for  an  inhabitant  of  a  town  to 
unlade  billets,  isfc.  in  the  flreet  before  his  houfe,  by  rea- 
fon of  the  neceflity  of  the  cafe,  unlefs  he  fuffer  them  to 
continue  there  an  unreafonable  time.     2  Rol.  Abr.  137. 

Any  one  may  juftify  pulling  down,  or  otherwife  de- 
ftroying  a  common  nufance,  as  a  new  gate  or  houfa 
erefted  in  a  highway ;  and  it  hath  been  of  late  holden, 
that  there  is  no  need,  in  pleading  fuch  juftification,  to 
fhew  that  as  little  damage  was  done  as  might  be.  2 
Roll.  Abr.  144.  Cro.  Car.  184.  I  Jon.  221.  2  Salk. 
458. 

Alfo  befides  that  all  nufances  are  punifhable  by  in- 
diftment  with  fine  and  imprifonment,  it  is  faid,  that  one 
convifted  of  a  nufance  to  the  highway,  may  be  com- 
manded by  the  judgment  to  remove  it  at  his  own  cofts, 
£S?f.     2  Roll.  Abr.  84.     I  Hawk.  P.  C.  2C0. 

A  gate  erefted  in  a  highway  is  a  common  nufance, 
becaufe  it  interrupts  the  people  in  that  free  and  open 
paffage,  which  they  before  enjoyed  and  were  lawfully 
iiititled  to;  but  where  fuch  a  gate  has  continued  time 
out  of  mind,  it  fhall  be  intended  that  it  was  fet  up  at  liifl 
by  confenr,  on  a  compofition  with  the  owner  of  the  land 
on  the  laying  out  the  road,  in  which  cafe  the  people  had 
never  any  right  to  a  freer  paflage  than  what  they  ftiU 
enjoy,      i  Haiv.  199. 

8.  Of  hedges  and  ditches,  trees  and  bnjhes  near  and  in 
the  .hig/nvay;  cf  removing  other  annoyances  therein  ;  and  the 
puni/hment  of  perfins  for  taking  away  things  made  ufe  of  for 
the  benefit  of  the  higlmjay. 

It  is  faid,  that  he  who  hath  lands  next  adjoining  to  a 

highway,  is  bound  of  common  right  to  fcour  his  ditches; 

but  it  is  faid,  that  he  who  hath  lands  next  adjoining  to 

fuch  lands,  is  not  bound  by  the  Common  law  fo  to  do, 

without  fome  fpecial  prefcription  for  that  purpofe;  and 

perhaps  it  is  the  better  opinion,  that  he  who  hath  trees 

next  adjoining  to  the  highway,  and  hanging  over  it  to 

,  the  annoyance  of  the  people,  is  bound  by  the  Common 

I  law  to  lop  the  fame ;  and  it  feems  clear,  that  any  perfon 

•  may  juflify  the  lopping  fuch  trees,  fo  far  as  to  avoid  the 

!  nufance.      i  Hawk.  213. 

!  However  it  is  enafted  by  5  EU%.  i.  13.  feii.  7. 
"  That  the  hays,  fences,  dikes,  or  hedges  next  adjoining 
on  either  fide,  to  any  high  or  common  faring  way,  fhall 
from  time  to  time  be  diked,  fcoured,  repaired  and  kept 
low,  by  the  owner  or  owners  of  the  ground  or  foil,  which 
fhall  be  inclofed  with  the  faid  hayes,  fences,  dikes,  or 
hedges  aforefaid,  isfc. 

And  it  is  farther  enafted  by  18  El,  c.  10.  fe£f.  5. 
"  That  whoever  fhall  not  repair,  ditch,  or  fcour  any 
hays,  fences,  ditches  or  hedges  adjoining  to  any  highway, 
or  common  faring  way,  according  to  the  true  intent  of 
the  above-mentioned  fiatute  of  5  Eliz.  c.  13.  fhall  forfeit 
for  every  fuch  offence  ten  fhillings,  to  be  levied  by  the 
furveyors,  i^c. 

And  it  is  farther  enafted  by  3  £=f  4  W.  is"  M.  c.  12, 
"  If  any  owner  or  occupier  of  lands  next  adjoining  to 
any  highway,  not  twenty  feet  broad,  fhall  negleft  to 
cleanfe  or  fcour  their  ditches,  gutters  and  drains  adjoining 
to  the  faid  highways,  or  caufe  the  earth  taken  out  thereof 
to  be  carried  away,  and  lay  fuflicient  trunks,  tunnels  or 
bridges  where  any  cart-ways  are,  into  the  faid  grounds, 
for  the  fpace  of  ten  days  after  notice  thereof  given  by  a 
furveyor,  i^c.  every  fuch  offender  fhall  forfeit  five  fhil- 
lings, isff. 

And  it  is  farther  enafted  by  the  faid  fiatute  of  3  is"  4 
W.  ^  M.  c.  12.  "  That  the  poffellcws  of  the  land  next 
adjoining  to  any  highways,  where  they  are  not  twenty 
feet  broad,  fhall  from  time  to  time  and  at  all  times, 
keep  their  hedges  plafht,  cut  or  pruned,  fo  as  no  tree, 
bufh  or  fhard  fhall  ftand  or  grow  in  fuch  highway,  nqr 
bough  or  branch  be  fuffered  to  bang  over  the  fame,  or 
any  part  (hereof;  but  the  faid  hedges  fhall  be  kept  cut 
and  pared  right  up  from  the  roots,  and  not  permitted  in 
any  fort  to  fpread  into  or  hang  over  the  highway,  or 
any  part  thereof,  to  the  end  that  there  may  be  a  free  and 
clear  paffage  for  the  travellers,  and  all  forts  of  carriages 
loaden,  without  being  any  ways  prejudiced  or  obftrufted 

by 


H    I    G 

by  any  hedges,  trees,  boughs,  or  brandies  whatroever, 
and  that  the  fun  may  freely  fliine  into  the  faid  ways  to 
dry  and  amend  the  fame. 

Alfo  it  is  further  enaaed  by  the  above-mentioned  fta- 
tute  of  18  El.  t.  10.  par.  6.  "  That  every  occupier  of 
lands  adjoining  to  the  grounds  adjoining  to  any  highway, 
or  common  faring  way,  where  any  ditching  or  fcowring 
(hould  or  ought  to  be  as  aforefaid,  (hall  from  time  to 
time,  as  need  fliall  require,  ditch  and  fcowr  in  his  own 
grounds  fo  adjoining,  whereby  the  water  conveyed  from 
the  faid  highway,  i^c.  over  the  ground  next  adjoining, 
may  have  paflage  over  fuch  next  ground  fo  adjoining  ;  on 
pain  of  forfeiture  for  every  time  fo  offending  for  every  rod 
not  fo  ditched  and  fcowred,  twelve  pence. 

And  by  f^at.  i  Geo.  \.  Jl.  2.  c.  52.  fea.  8.  "  If  any 
perfon  who  ought  to  fcour  and  keep  open  the  ditches  and 
water-courfes  adjoining  to  highways,  and  to  remove  any 
annoyances  (hall,  by  the  fpace  of  thirty  days  after  notice 
given  by  the  furveyors,  negleiSl  to  do  the  fame,  or  ftall 
leave  the  earth  of  ditches  fcoured  in  the  highways  for 
eight  days,  oath  being  made  thereof  by  the  furveyors 
before  the  juftices  at  their  fpecial  feflions;  fuch  offender 
{hall  for  every  eight  yards  of  ditching  not  fo  fcoured  and 
kept  open  forfeit  two  (hillings  and  fixpence,  and  for  each 
other  ofFcnce  aforefaid,  any  fum  not  exceeding  five  pounds 
nor  under  twenty  (hillings,  to  be  levied  by  dilfrefs  and 
fale  ;  which  forfeitures  (hall  be  applied  by  the  furveyors 
to  the  amendment  of  the  highways  :  And  the  furveyors 
are  authorized  to  fcour  and  keep  open  fuch  ditches  and 
water-courfes,  and  to  remove  all  annoyances,  and  where 
the  ditches  and  drains  are  not  fufScient  to  carry  off  the 
water,  to  make  new  ditches  and  drains  through  the  lands 
adjoinin?,  and  keep  them  open. 

Stat.  "7  Go.  2.  cap.  9.  fi<^.  I.  "  If  the  furveyors  of 
the  highways  (ball  find  any  highway  deep  and  founderous, 
and  the  hedges  adjoining  to  be  fo  high  as  to  pievent  the 
benefit  of  the  f  m  and  winds,  it  (hall  be  lawful  for  fuch 
furveyors  to  make  prefentment  of  fuch  hedges  to  the 
juftxes  of  peace,  who  live  in  or  near  the  divifion  where 
the  hishway  is,  at  their  foecial  felTions  held  for  fuch 
purpofes ;  which  juftices,  or  two  of  them,  are  impowered 
to  funmon  the  occupiers  of  the  lands,  whcfe  hedges  are 
prefe  ted,  to  appear  at  the  next  publick  meeting  of  the 
juft  ces,  to  (hew  caufe  why  fuch  hed<:es  (hould  not  be 
new  made  or  cut  low  ;  and  if  it  (hall  appear  that  fuch 
way  is  deep  and  founderous,  and  damaged  by  the  height 
of  fuch  adjoming  hedges,  the  juftices  of  the  peace,  or 
any  two  of  them,  are  required  to  iflue  out  a  precept  to 
the  furveyors  of  the  highways  of  the  parifh  where  fuch 
hedijes  are  ;  diredling  fuch  furveyors  to  leave  notice  in 
writing  at  the  place  of  abode  of  fuch  perfons,  that  they 
are  required  to  new-make  or  cut  low  the  faid  hedges,  within 
thirty  days  after  fuch  notice  (provided  fuch  notice  be 
given  between  the  laft  of  September  and  fitft  of  February); 
and  in  cafe  of  their  negleft  to  do  the  fame,  the  furveyors 
are  required  to  caufe  the  hedges  to  be  new-made  or  cut 
lov/,  fo  as  fuch  hedges  be  left  three  foot  high  above  the 
bank. 

Seii.  1.  Such  perfons  as  (hall  negleft  to  new-make  or 
cut  low  fuch  hedges,  (hall  repay  to  the  furveyor  fuch  rea- 
fonable  expences  as  they  (hall  have  been  put  to  on  that 
occafion,  and  in  cafe  of  negled:  to  repay  fuch  expences 
within  fourteen  days  after  the  fame  (hall  have  been  de- 
manded, the  juftices  at  their  monthly  or  other  publick 
meeting,  in  or  near  the  divifion  where  the  hedges  are  fi- 
tuated,  are  to  iffue  out  a  precept  to  the  conftable  and 
borfti olders,  or  other  officers  of  the  place,  requiring  them 
to  levy  for  ihe  payment  of  fuch  furveyors,  fuch  fums  of 
money  as  the  faid  expences  (hall  amount  unto,  upon  the 
goods  of  fuch  perfons  as  have  neglefted  to  pay  the  fame. 

SeB.  3.  Provided,  that  nothing  herein  (hall  alter  the 
laws  in  relation  to  timber  trees,  which  grow  in  hedges 
adjoining  to  the  highways. 

As  to  removing  trees  and  bufhes  from  the  highway,  it 
appears  from  the  above  mentioned  ftatute  of  If^inchcjhr, 
cap.  5.  that  no  fmall  tree  or  bufti,  whereby  a  man  may 
lurk  to  do  hurt,  ought  to  be  fuffered  to  ftand  within  two 
hundred  feet  of  either  fide  of  a  highway  leading  from 
ene  market  town  to  another. 
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And  it  is  farther  enabled  by  the  faid  fiafute  of  5  £"/, 
13,  /ef7.  7.  That  all  trees  and  buflies  growing  in  the 
highways,  (hould  be  cut  down  by  the  owner  or  owners 
of  the  ground  or  foil,  is'c.  And  it  is  alfo  enaflcd  by 
the  faid  ftatute  of  18  El.  cap.  10.  feii.  7.  That  whoever 
(hall  not  cut  down  or  keep  low  all  trees  and  bufi)cs 
growing  in  or  next  adjoining  to  any  the  faid  ways,  ac- 
cording to  the  intent  nf  the  above  mentioned  fta:ute  of  5 
El.  13.  (hould  forfeit  ten  (hillings. 

Alfo  it  is  ena(5\ed  by  the  faid  ftatute  of  3  {^  4  /^.  5^ 
AI.  c.  12.  That  no  tree,  bu(h  or  (hrub  (hail  be  permit- 
ted to  fiand  or  grow  in  any  highway  not  full  twenty  feet 
broad,  but  the  fame  (hall  be  cut  down,  grubbed  up,  and 
carried  away  by  the  owner  or  owners  of  the  land  or  foil 
where  the  fame  (hall  ftand  or  grow,  wi(hin  ten  days  after 
notice  to  him  or  them  given  by  the  faid  furvevors,  or 
any  of  them,  on  pain  to  forfeit  for  every  negled  five 
(hillings,  ^c. 

As  to  the  manner  all  other  annoyances  obftruflins:  the 
highway  are  to  be  removed  ;  it  feems  clear,  that  by  the 
Common  law  any  one  may  abate  a  nufance  to  a  high- 
way, and  remove  the  materials,  but  not  convert  them  to 
his  own  ufe  ;  alfo  it  feemeth,  that  an  heir  may  be  in- 
dided  for  continuing  an  incroachment,  or  other  nufauce 
to  a  highway,  begun  by  his  anceftor,  becaufe  fuch  a 
continuance  thereof  amounts  in  the  judgment  of  law  to 
a  new  nufance,      i  Havui.  214. 

But  the  Common  law  not  having  been  thought  fuffi- 
cienrly  to  have  provided  againft  milchiefs  of  that  kind, 
it  was  enabled  by  the  above  mentioned  ftatute  of  18  £1. 
c.  10.  piir.  7.  "  That  no  perfon  having  any  ground  ad- 
joining to  any  highway,  or  common  faring  way,  leading 
to  any  market  town,  (hall  caft  or  fcower  any  ditch,  and 
throw  or  lead  the  foil  thereof  into  the  highway,  and  fuf- 
fer  it  to  lie  there  by  the  fpace  of  fix  months  to  the  an- 
noyance of  the  faid  highway,  or  common  faring  way  ; 
upon  pain  of  forfeiture  for  every  load  of  foil  fo  caft  into 
the  highway,  or  common  faring  way,  in  ditching  or 
fcowering,  twelve-pence:  And  that  the  furveyors  may 
make  fluices  through  banks  occafioned  by  tlie  cafting 
luch  foil  into  an  highway,  i^c. 

And  it  is  farther  enafted  by  the  faid  (tatute  of  3  £s^  4 
IV.  &  M.  c.  12.  That  no  perfon  (hall  lay  in  any  high- 
way, not  twenty  feet  broad,  any  ftone,  timber,  ftravf, 
dung  or  other  matter,  whereby  the  fame  (hall  be  any 
ways  obftrufled  or  annoyed ;  on  pain  to  forfeit  for  every 
fuch  offence  five  (hillings,  ^'c.  And  it  is  farther  en- 
afled.  That  if  any  timber,  ftone,  hay,  ftraw,  ftubble 
or  other  matter  for  the  making  of  dung,  or  on  any  other 
pretence  whatfoever,  (hall  be  laid  in  any  fuch  highway 
as  aforefaid,  whereby  th.e  fame  fliall  be  any  ways  ob- 
ftrudled  or  annoyed,  the  owners  or  pofleffors  of  the  lands 
next  adjoining  to  the  fame,  (hall  clear  the  faid  way  by 
removing  the  faid  timber,  ftone,  hay,  ftraw,  dung  or 
other  matter,  and  have,  take,  and  difpofe  of  the  fame 
to  his  and  their  own  ufe  ;  and  if  any  fuch  owner  or  oc- 
cupier of  lands  next  adjoining  to  the  faid  highways,  (hall 
negleft  to  clear  the  faid  ways  of  the  faid  nufances,  he 
(hall  forfeit  five  (hillings,  bic. 

As  to  the  puniftiment  of  perfons  for  taking  away  things 
made  ufe  of  for  the  benefit  of  highways,  it  is  ena£led  by 
the  above-mentioned  ftatute  of  7  y  8  /////.  3.  c.  29. 
"  That  every  perfon  who  (hall  pull  up,  cut  down  or 
remove  any  poft,  block,  great  ftone,  bank  of  earth  or 
other  fecurity,  which  was  fet  up,  placed,  and  made  for 
fecuring  any  horfe  or  foot  caufey  in  a  publick  highway, 
from  waggons,  wains  and  carts,  (hall,  upon  complaint  to 
any  juftice  of  the  peace  of  the  place  or  divifion  where  fuch 
offence  (hall  be  proved  by  the  oath  of  one  credible  witnefs, 
bfc.  forfeit  twenty  (hillings,  one  moiety  thereof  to  the 
furveyors,  i^c.  and  the  other  moiety  to  him  that  (halldif- 
cover  the  fame. 


9.  Nufancti 
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g.  Nufnn:es  by  drawing  a  carriage  with  mire  than  fix 
horfes  in  length  %  and  by  leaving  empty  carriages  in  the 
higl/way. 

It  is  enaftcd  by  the  above-mentioned  flatufes  of  22 
Car.  2.  e.  12.  par.  6,  7.  and  7  b*  8  IFi/l.  3.  f.  2q.  and 
alfo  by  b  Ann.  c.  29.  and  9  y/;z^.  c.  18.  and  I  Gw.  i. 
Jl.  1.  c.  II.  "  That  no  travelling  waggon,  wain,  cart 
or  carriage,  wherein  any  burdens,  goods  and  wares  (liall 
be  carried  and  drawn,  (other  than  fuch  carts  and  carriages 
as  fliall  be  employed  in  or  about  hufbandry  and  manuring 
of  land,  and  in  carrying  of  hay,  flraw,  corn  unthreflied, 
chalk,  timber  for  fiiipping,  materials  for  building,  (tones 
of  all  forts,  or  fuch  ammunition  or  artillery  as  (hould  be 
for  the  fervice  of  his  Majefly,  his  heirs  or  fucceffors,) 
(hall  at  any  time  be  drawn,  or  go  in  any  common  or 
publick  highway  or  road,  with  above  five  horfes,  oxen, 
or  beafts  in  length,  (except  only  where  fuch  five  horfes, 
fcff.  (hall  not  be  fufficient  to  draw  fuch  cart  or  waggon 
up  any  fteep  hill,  or  out  of  any  foul  place,  in  which  cafe 
it  fliall  be  lawful  to  join  any  horfes  from  any  cart  or 
waggon  then  travelling  that  road,  with  the  confent  of 
the  owner  or  driver  of  fuch  cart  or  waggon,  to  help  fuch 
infufScient  horfes  up  fuch  fteep  hill,  or  out  of  fuch  foul 
place,)  on  pain  of  forfeiting  five  pounds,  one  moiety  to 
the  furveyor  of  the  highways  of  the  place  where  fuch  of- 
fence (hall  be  committed,  for  the  repairs  of  the  faid  high- 
ways, and  the  other  moiety  to  him  who  (hall  difcover 
and  profecute  for  the  fame,  to  be  levied  by  diftrefs  of  all 
or  any  of  the  horfes,  oxen  or  beafts  of  anv  perfon  of- 
fending againft  the  faid  ftatutes,  which  diftrefs  may  be 
made  by  any  perfon  whatfoever,  (without  any  warrant, 
as  it  feemeth  from  g  Ann.  c.  18.)  And  the  beafts  fo 
diftrained  are  to  be  delivered  forthwith. to  the  furveyor  of 
the  highways,  or  other  parijh  officer,  of  the  place  where 
the  oftence  (hall  be  committed;  and  if  the  faid  penalty  be 
not  paid  within  three  days,  the  faid  furveyor  or  other 
parifti  officer  may,  by  warrant  of  one  juftice  of  the  peace, 
fell  the  faid  diftrefs,  and  deliver  the  money  raifed  thereby 
to  the  faid  juftice,  who  is  to  diftribute  tlie  penalties  in 
the  manner  above  diredted,  rendering  the  overplus  to  the 
owner,  the  charges  being  firft  dedufted  ;  and  if  the  of- 
fender (hall  immediately  pay  the  faid  penalty  to  the  perfon 
who  fhall  make  fuch  diftrefs,  or  to  the  furveyor,  or 
ether  parifti  officer  where  the  offence  fliall  be  committed  j 
then  the  perfon  fo  receiving  the  fame  fliall  deliver  it  to 
the  next  juftice  of  the  peace,  to  be  hj  iiim  diftributed  as 
aforefaid.  Provided  that  if  any  perfon  (hall  refufe  or 
negle<ft  to  carry  any  of  the  faid  beafts  by  him  fo  diftrained 
to  the  furveyor,  or  other  parifh  officer  as  aforefaid,  he 
(hall  forfeit  twenty  pounds,  to  be  levied  of  his  goods  by 
warrant  of  one  juftice  of  the  peace,  l^c.  And  if  any 
furveyor,  or  other  par!(h  officer,  (hall  refufe  or  negleft  to 
deliver  any  fum  of  money,  or  penalty  by  him  received  to 
the  faid  juftice,  he  (hail  forfeit  twenty  pounds,  to  be  le- 
vied, (fff.  as  aforefaid. 

And  it  is  farther  enafted  by  the  faid  ftatute  of  9  Ann. 
t.  18.  That  if  any  perfon  employed  by  any  carrier,  or 
other  perfon  fobjedt  to  the  penalties  mentioned  in  the 
faid  aft,  (hall  drive,  or  affift  in  the  driving  of  any  tra- 
velling waggon,  tff.  with  more  than  fix  horfes,  l^e.  the 
perfon  fo  offending  (hall  forfeit  five  pounds,  to  be  levied 
and  difpofed  of  in  like  manner  as  the  forfeitures  before 
mentioned  are  directed  and  appointed. 

Stat.  5  Geo.  i.  cap.  12.  feB.  i.  No  waggon,  travelling 
for  hire,  (hall  go  or  be  drawn  with  more  than  fiK  horfes  ; 
and  no  cart,  travelling  for  hire,  fliall  go  or  be  drawn 
with  more  than  three  horfes  [four  horfes  by  16  Geo.  2. 
(.  29.]  on  forfeiture  of  all  the  horfes  above  fix  in  a  wag- 
gon, and  above  three  in  a  cart,  with  all  gcers  and  ac- 
coutrements, to  the  ufe  of  him  who  (hall  ferze  the  fame. 

ScSi.  2.  The  perfon  making  fuch  feizure,  (hall  deliver 
the  horfes  or  thing  feized  to  the  conftable  or  o^her  parifti 
officer  of  the  fame  adjacent  town  (who  are  to  keep  tf.e 
fame  till  the  perfon  ftiall  make  proof  on  oath  before  fome 
juftice  of  the  offence  committed) ;  and  the  juftice  (hall 
iffue  his  precept  to  the  faid  conftable,  i^c.  immediately 
to  deliver  the  horfes,  ^t,  fo  forfeited,  to  the  party  who 
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feized,  fcff.    paying  fuch  re.ifonable  charges  for  keeping 
the  fame  as  the  juftice  (hail  allow  and  direct. 

Sea.  4.  If  any  perfon  (hall  atiempt'  or  endeavour  to 
hinder  the  feizing  or  carrying  awav  of  any  feizure  for 
any  forfeitures  incurred  by  this  a£l,  or  ftiail  refcue  the 
fame,  or  ule  any  violence  to  the  perfon  concerned  in 
making  fuch  feizure;  every  fuch  perfon  (hall,  on  oath 
tliereof  made  by  one  witnefs  before  a  juftice  of  peace,  be 
fent  to  the  common  gaol  for  three  months,  and  forfeit 
ten  pounds,  to  be  levied  on  his  goods  by  warrant  from 
fuch  juftice;  and  if  the  penalty  be  not  paid  in  three  days 
after  diftrefs  made,  the  perfon  diftraining  may  fell  the 
goods. 

Sea.  5.  Provided  that  nothing  in  this  aa  ftiall  extend 
to  waggons,  kSc.  employed  about  hufbandry,  manuring 
of  land,  or  carrying  of  cheefe,  butter,  hay,  ftraw,  corn 
unthreflied,  coals,  chalk,  or  any  one  tree  or  piece  of 
timber,  or  any  one  ftone  or  block  of  marble,  caravans, 
and  the  covered  carriages  of  noblemen  and  gentlemen  for 
their  private  ufe,  or  fuch  timber,  ammunition  or  artil- 
lery, as  (hall  be  for  his  Majefty's  fervice. 

Sea.  6.  Perfons  fued  for  any  thing  done  in  execution 
of  this  adt  may  plead  the  general  iffue. 

By  ftatute  14  Geo.  2.  cap.  42.  fea.  6.  the  ftatute 
5  Geo.  1.  ftiall  extend  to  all  waggons  and  carts,  and 
to  the  owners  and  drivers  thereof,  his  and  their 
horfes,  witli  the  geers,  bridles,  halters,  and  accoutre- 
ments, whether  travelling  for  hire,  or  not  for  hire,  or 
in  any  manner  whatfoever ;  and  every  perfon  who  fhall 
offend  againft  the  faid  aft,  or  this  prefent  aft,  flial!  for 
every  fuch  offe.nce  (being  thereof  convidted  upon  oath 
within  the  fpace  of  three  days  next  after  fuch  offence,  be- 
fore any  one  or  more  juftice  or  juftices  of  the  peace  of 
the  place,  or  where  fuch  offender  or  offenders  (hall  happen 
to  be)  feveraily  forfeit,  be  fubjecft  and  liable  to,  the  re- 
fpedfive  penalties  and  forfeitures  in  the  faid  adl  contained, 
to  be  levied,  recovered,  and  applied  in  fuch  manner, 
and  to  fuch  ufes,  as  in  and  by  the  faid  adl:  is  mentioned 
and  diredled ;  and  his  and  their  horfes,  with  the  geers, 
bridles,  halters  and  accoutrements,  fhall  for  the  fpace  of 
three  days  next  after  fuch  offence,  be  and  remain  fubjedt 
and  liable  to  fuch  feizures  and  diftreffes,  and  for  the  ufe 
of  fuch  perfon,  as  they  would  or  might  have  been,  had 
they  been  feized  or  diftrained  in  fadl,  during  the  com- 
miflion  of  fuch  offence. 

But  by  ftat.  24  Geo.  2.  r.  43.  fea.  10.  Nothing  in 
any  of  the  aforefaid  afts  ftiall  extend  to  refl'rain  tbe 
owners  of  waggons  or  other  carriages,  or  their  fervants, 
drawing  with  fo  many  horfes  or  beafts,  up  any  fuch  fteep 
hill,  as  the  juftices  at  their  quarter- feffions  (hall  from 
time  to  time  order  and  direfl;  which  order  (hall  be  kept 
by  the  clerk  of  the  peace  amongft  the  records  of  (he  fef- 
fions, to  which  all  perfons  at  reafonable  times  (hall  have 
recourfe  gratis. 

And  by  ftat,  26  Geo.  2.  c.  30.  fea.  6.  It  fl:all  be  layiir- 
ful  for  any  waggon  or  other  four-wheel  carriage,  having 
the  fellies  of  the  wheels  nine  inches  broad,  to  pafs  on 
any  highway,  with  any  number  of  horfes  and  beafts  not 
exceeding  eight ;  and  for  any  cart  or  two- wheel  carriage, 
having  the  like  wheels,  with  any  number  not  exceeding 
five;  without  being  fubjedl  to  any  penalties  for  caufing 
them  to  be  drawn  by  a  greater  number. 

An  information  was  moved  for  againft  the  defendant  for 
not  condemning  a  horfe  taken  out  of  a  team  under  the 
ftatute  5  Geo.  i.  cap.  12.  which  requires  proof  to  be  made 
before  a  juftice,  of  the  caufe  of  forfeiture  ;  and  the  party 
who  feized  tendring  his  oath,  the  defendant  fcrupled  to 
take  it,  or  determine  the  affair,  in  the  abfence  of  the 
owner  or  driver.  Et  per  curiam  ;  They  were  both  rea- 
fonable objections.  Why  is  not  the  perfon  who  feized, 
and  is  to  have  the  benefit  of  the  forfeiture,  within  the 
reafon  of  excluding  informers  where  there  is  a  penalty  ? 
Making  proof  muft  mean  legal  proof.  The  oiher  alfo  is 
but  natural  jufticp.  There  are  exceptions  in  the  aft  as 
to  one  ftone,  or  one  piece  of  timber,  tho'  drawn  by  ever 
fo  many  horfes  ;  and  ought  not  the  owner  to  have  sn 
opportunity  of  ftiewing  it  ?  The  rule  was  difcharg?d 
with  cofts.  Stran.  1181.  Hill.  16  Geo.  2.'  Rex  v.  Str- 
gifon. 
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As  to  empty  cairiages  left  in  the  highway,  by  fiat. 
30  Geo  2.  cap.  22.  feiJ.  8.  it  is  enai^ed.  That  if  any 
perfon  fiiall  fet,  place  or  leave  any  empty  waggon,  cart, 
or  any  other  carriage,  in  any  publick  highway,  fo  as  in 
any  mjnner  to  interrjpt  or  hinder  the  free  pallage  of  any 
other  carriage,  or  of  his  Majcfty's  fubjeiSls,  except  only 
during  fuch  reafonablc  time  as  the  fame  fliall  be  loading; 
he  (hall,  on  conviction  by  confeffion,  or  oath  of  one 
witnefs,  before  oneiuftice,  forfeit  any  fum  not  exceeding 
twenty  fhillings  by  dilhefs;  and  for  want  of  fuflicient 
diftrefs,  to  be  committed  to  the  houfe  of  corredlion,  or 
feme  other  prifon  of  tlie  place  in  which  the  offence  fliall 
be  committed,  or  the  oftender  fhail  be  apprehended,  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  one 
calendar  month. 

Se^.  10.  All  penalties  and  forfeitures  for  offences 
againft  this  aft  on  the  public  highways,  (hall  be  applied 
one  moiety  to  the  informer,  and  the  ottier  moiety  to  the 
furveyor  of  the  highways,  in  the  pari(h  where  the  offence 
fhall  be  committed,  to  be  by  him  applied  in  the  repair  of 
the  highways  within  fuch  parifh. 

Se£i.  1 1.  And  if  the  offender  (hall  refufe  to  difcover  his 
name  and  place  of  abode  to  the  juftice  before  whom  he 
fliall  be  brought,  he  fhall  be  immediately  delivered  over  to 
a  conllable  or  other  peace  officer,  and  (hall  by  him  be 
conveyed  to  the  common  gaol  or  houfe  of  correftion  of 
the  place  where  tl)e  offence  fhall  be  committed,  there  to 
remain  until  he  fliall  declare  his  name  and  place  of  abode 
to  the  faJd  juflice,  or  to  fome  other  juftice  of  fuch  place. 

Sed.  13.  And  any  perfon  who  fhall  fee  any  offence 
committed  againft  this  atl,  may,  by  authority  of  this  aft, 
and  without  any  other  warrant,  apprehend  the  offenderj 
and  fhall,  with  all  convenient  fpeed,  convey  or  deliver  him 
to  a  conflable,  or  other  peace  officer  of  the  place  where  the 
offence  faall  be  committed,  or  the  offender  fhall  be  ap- 
prehended, in  order  to  be  conveyed  before  a  juflice,  there 
to  be  dealt  with  according  to  law. 

Sect,  14,  And  any  perfon  fhall  be  admitted  to  be  an 
evidence,  notwithflandiiig  his  being  an  inhabitant  of  the 
place  where  the  offence  (hall  be  committed. 

Sect.  15.  Provided,  That  perfons  punifhed  by  this  aiSi 
fliall  not  be  puniflied  by  any  former  law. 

10.  Nufances  by  unlawful  breadth  and  tire  of  wheels,  and 
by  riding  upm  carriages,  or  mifiehaviour  of  the  drivers. 

By  the  flatutes  5  Geo.  i.  c.  12.  14  Geo.  2.  c.  42.  15 
Geo.  2.  c.  2.  no  travelling  waggon  for  hire,  (other  than 
fuch  as  are  employed  in  husbandry,  and  in  carrying  of 
cheefe,  butter,  ftraw,  corn  unthrefhed,  coals,  chalk,  or 
any  one  tree  or  piece  of  timber,  or  any  one  ftone  or  block 
of  marble,  caravan,  end  the  covered  carriages  of  noble- 
men and  gentlemen  for  their  own  private  ufe,  or  timber, 
ammunition  or  attillery  for  the  king's  fervice)  having  the 
wheels  bound  with  tires  or  tire  of  lefs  breadth  than  two 
inches  and  a  half  when  worn,  or  being  fattened  on  with 
rofc-headed  nails,  (hall  go  or  be  drawn  with  more  than 
three  horfes,  between  Septonler  29  and  Jpril  15  yearly; 
on  pain  that  every  owner  or  driver  thereof  (hall  forfeit  all 
the  horfes  above  three,  with  all  geers,  bridles,  halters 
and  accoutrements;  to  be  feized,  diftrained  or  otherwife 
recovered,  as  the  number  of  horfes  above  fix  in  a  wag- 
gon either  in  length,  pairs  or  fide-ways. 

By  the  flatutes  5  Geo.  i.  c.  ii.  6  Gto.  i.  c.  6.  i^Geo. 
2.  c.  42.  fe£}.  6.  no  perfon  in  London  or  lyejlminjler,  or 
within  ten  miles  thereof,  (unlefs  it  be  with  broad  wheels 
upon  turnpike-roads  ,2b  Geo.  2.  cap. -^o.  feet.  $.)  fhall  car- 
ry at  any  one  load,  in  waggons  or  carts,  having  their  wheels 
(hod  with  iron,  more  than  12  facks  of  meal  of  five  bufhels 
each,  nor  more  than  12  quarters  of  malt,  nor  more  than 
700^  of  bricks,  nor  more  than  one  chalder  of  coals ;  on 
pain  of  forfeiting  any  one  of  the  horfes,  with  the  geers, 
bridles  and  halters  therewith  ufed,  on  conviftion  in  three 
days, before  one  juflice. 

And  by  flat.  18  Geo.  1.  cap.  33.  the  wheels  of  every 
cart,  car  or  dray,  within  the  bills  of  mortality,  fhall  be  fix 
inches  broad  in  the  felley,  and  not  wrought  about  with 
iron,  nor  be  drawn  with  above  the  number  of  three  horfes 
after  they  are  up  the  hills  from  the  water  fidej  on  pain  of 
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forty  fhiilings,  by  warrant  of  one  juflice,  by  diftrefs  \ 
and  for  want  of  diftrefs,  or  non-payment  in  fix  days  af- 
ter demand,  to  be  committed  till  paid:  but  this  not  to  ex- 
tend to  any  country  cart  or  waggon  that  fhall  bring  any 
goods,  or  fhall  carry  any  goods  half  a  mile  beyond  the 
paved  ftreets  of  the  faid  cities  and  places.  And  any  per- 
fon within  the  faid  limits,  ufingany  cart,  car,  or  dray, 
having  the  wheels  full  fix  inches  broad,  when  worn,  may 
have  the  fame  bound  round  with  tire  iron,  provided  it  be 
fix  inches  broad,  and  made  flat,  and  not  fet  on  with 
rofe-headed  nails. 

By  flat.  I  Geo.  flat.  2.  cap.  57.  feet.  8.  if  any  perfon 
driving  any  cart,  dray  or  waggon,  in  the  ftreets  oi  London^ 
fhall  ride  upon  the  fame,  not  having  fome  other  perfon  on 
foot  to  guide  the  fame,  he  fhall  on  conviction  before  the 
alderman  of  the  ward,  or  juftice  of  the  peace.  On  oath  of 
one  witnefs,  forfeit  los.  by  diftrefs  and  fale  ;  half  to  the 
informer,  and  half  to  the  poor;  and  in  default  of  pay- 
ment, to  be  fent  to  the  houfe  of  coiredtion  for  three 
days. 

And  by  flat.  24  Geo.  2.  cap.  43.  feet.  8,  9.  if  any 
carter,  drayman,  carman,  waggoner,  or  other  driver, 
fhall  ride  upon  the  fame  in  London,  or  within  ten  m.iles 
thereof,  not  having  fome  other  perfon  on  foot  to  guide  the 
fame,  he  fhall  on  the  like  convidtlon  forfeit  io,f.  in  cafe 
fuch  driver  (hall  not  be  the  owner  of  fuch  carriage;  and  in 
cafe  he  be  the  ovi'ner,  then  any  fum  not  exceeding  20  ,r. 
to  be  recovered,  levied,  and  applied,  as  by  the  aforefaid 
Z&.  of  the  I  Geo.  flat.  2.  cap.  57.  feet.  8.  And  any  per- 
fon, though  not  a  peace  officer,  luay  flop  and  apprehend 
fuch  offender,  and  carry  him  as  foon  as  conveniently 
may  be  betore  a  juftice;  and  if  any  perfon  fliall  refift, 
abufe,  or  prevent  any  perfon  endeavouring  to  apprehend 
fiich  offender,  or  when  he  is  apprehended,  fliall  rcfcue, 
or  endeavour  to  lefcue  him,  he  fhall  forfeit  2or.  in  like 
manner. 

And,  more  generally,  by  the  27  Geo.  2.  cap,  16.  feet. 
7.  if  the  driver  of  any  cart,  car,  dray  or  waggon,  fhall 
ride  upon  any  fuch  carriage,  not  having  fome  other  per- 
fon on  foot  or  on  horfeback  to  guide  the  fame,  (fuch  carts 
as  are  refpedively  drawn  by  one  horfe  only,  or  by  two 
horfes  a-breaft,  and  are  conduflcd  by  fome  perfon  holdii.g 
the  reins  of  fuch  horfe  or  horfes,  excepted  ;)  or  if  the 
driver  of  any  carriage  whatfover,  on  any  part  of  any  fireec 
or  highway,  fliall,  by  negligence  or  wilful  misbehaviour, 
caufe  any  hurt  or  damage  to  any  perfon  pafiing  or  being 
thereon  ;  every  fiich  driver  offending  in  any  of  the  cafes 
aforefaid,  and  being  convidted  thereof,  by  confeffion,  or 
oath  of  one  witnefs,  before  one  juftice,  fhall  forfeit  any 
fum  not  exceeding  los.  or  fhall  be  committed  to  the 
houfe  of  corredlion,  for  any  time  not  exceeding  one 
month,  at  the  difcretion  of  fuch  juftice.  And  every  fuch 
driver,  offending  in  either  of  the  faid  cafes,  may  by  autho- 
rity of  this  adl,  and  without  any  other  warrant,'  be  ap- 
prehended by  any  perfon  who  (hall  fee  the  offence  com- 
mitted, and  fhall  be  immediately  conveyed  or  delivered  to 
a  conftable,  or  other  peace  officer,  in  order  to  be  con- 
veyed before  a  juftice,  to  be  dealt  with  according  to  law. 

Note,  It  is  not  faid  who  fhall  have  this  penalty,  fo  that 
it  feemeth  that  the  juftice  (hall  eftreat  the  fame  into  the 
Exchequer :  and  here  is  no  power  given  to  levy  the  fame 
by  diftrefs,  but  .if  the  party  (hail  not  pay  upon  convi£tion, 
the  juftice  (by  the  aft)  may  commit  him  to  the  houfe  of 
correftion.     2  B.  Juf.   187. 

And  by  ftat.  30  Geo.  2.  cap.  22.  feit,  7,  12.  if  the 
driver  of  any  carriage  within  London  or  Weftminfler,  or 
in  any  public  ftreet  or  common  highway  within  the  bills, 
(hall  by  negligence  or  wilful  misbehaviour  interrupt  the 
free  paffage  of  his  Majefty's  fubjefts,  he  fhall,  on  con- 
viftion  by  confeffion,  or  oath  of  one  witnefs,  before  one 
juftice,  forfeit  any  fum  not  exceeding  20J.  or  be  com- 
mitted to  the  houfe  of  correftion,  or  fome  other  prifon 
of  the  place  where  the  offence  fhall  have  been  committed, 
or  the  offender  fhall  have  been  apprehended,  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  one  calendar 
"hionth  :  the  faid  forfeiture  to  be  levied  by  diftrefs  by 
warrant  of  fuch  juftice,  and  to  be  half  to  the  profecutcc 
and  half  to  the  overfeers  for  the  ufe  of  the  poor  of  the 
parifh  or  place  where  the  offence  (hall  be  committed,  or 
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the  offender  (hall  be  apprehended  ;  and  if  there  be  no 
overfeer,  then  to  foiiie  otner  officer  for  the  ufc  of  the  poor 
as  nforeraid. 

And  by  JeSJ.  9,  10.  of  the  faid  ftatute,  if  the  driver  of 
aov  waggon,  cati,  car,  dray,  or  other  carriage,  on  any 
publick  hiah^Aay,  fiiall  ride  upon  any  fuch  carriage,  not 
having  fome  other  petfon  on  foot  or  on  horfeback  to  guide 
the  fame,  (fuch  can  cages  as  are  drawn  by  one  liorfe  only, 
or  by  two  hoifes  a-breaft,  and  are  conducfleJ  by  fome 
perfon  holding  tie  reins,  excepted  ;)  or  if  the  driver  of 
anv  carnage  whatloever,  on  any  of  the  faid  hishways, 
fliall,  bv  negligence  or  wilful  misbehaviour,  interrupt  the 
free  paflage  of  any  other  carriage,  or  of  his  Majefly's  fub- 
jciSs  on  the  faid  highways;  or  if  the  driver  of  any  empty 
or  unloaded  waggon,  cart  or  other  carriage,  ftiall  refufe 
or  neglect  to  turn  afide,  and  make  way  for  any  coach, 
chariot,  chaifc,  loaded  waggon,  cart,  or  otiier  loaded 
carriage,  he  (hall,  on  conviction  by  confeilion,  or  oath  of 
one  witnefs,  before  one  juftice,  forfeit  any  fum  not  ex- 
ceeding 20s.  by  diftrcfs  ;  for  want  of  fufficient  diftrefs, 
to  be  committed  to  the  houfe  of  correction,  or  fome  other 
prifon  of  the  place  where  the  offence  (hall  be  committed, 
or  the  offender  fhall  be  apprehended,  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  one  month.  The  faid 
penalty  to  be  half  to  the  informer,  and  half  to  the  fur- 
veyorof  the  highways  in  theparifh  where  the  offence  fhall 
be  committed,  to  be  by  him  applied  in  the  repair  of  the 
highways  within  fuch  parifh. 

Se£f.  II.  And  if  he  (hall  refufe  to  difcover  his  name 
and  place  of  abode  to  the  juftice  before  whom  he  fhall 
be  brought  ;  he  fhall  be  immediately  delivered  over  to  a 
conflable  or  other  peace  officer,  a;id  fhall  by  him  be  con- 
veyed to  the  common  gaol  or  houfe  of  corredlion  of  the 
place  where  the  offence  fhall  be  committed,  there  to  re- 
main until  he  (ball  declare  his  name  and  place  of  abode 
to  the  faid  juftice,  or  to  other  jufKce  of  fuch  place. 

Se<if.  13.  And  any  perfon  who  fhall  fee  any  offence 
committed  againll  tiiis  a(3,  may  by  authority  of  this  aft, 
and  without  any  other  warrant,  apprehend  the  offender, 
and  fhall  wnh  all  convenient  fpeed  convey  or  deliver  him 
to  a  conftable  or  other  peace  officer  of  the  place  where 
the  offence  fiiall  be  committed  or  the  offender  fhall  be 
apprehended,  in  order  to  be  conveyed  before  a  juftice, 
there  to  be  dealt  with  according  to  law. 

Seii.  14.  And  any  perfon  fhall  be  admitted  to  be  an 
evidence,  notwithftanding  his  being  an  inhabitant  of  the 
place  where  the  offence  fhall  be  committed. 

Seif.  15.  Provided,  That  perfons  puniflied  by  this  adt 
{hall  not  be  punifhed  by  any  former  law. 

1 1.  How  perfons  charged  with  offences  relating  to  the  high- 
ways are  to  be  proceeded  againji  ;  and  how  fuch  perfons  may 
defend  themfelves. 

It  is  enacted  by  the  above-mentioned  ftatute,  2  iff  3 
Vh.  isf  Mar.  cap.  8.  /«?.  2.  "  That  the  fleward  of 
every  lect  may  inquire  by  the  oaths  of  the  fuitors  of  all 
offences  which  fhall  be  committed  within  the  leet  againft 
every  article  of  the  fai  i  ftatute,  and  to  affefs  fuch  fines 
and  amerciaments  for  the  fame,  as  fhall  be  thought  meet 
by  the  faid  ftevvard  :  And  in  default  of  fuch  inquiry  or 
prefentment,  the  quarter-feffions  of  every  place  may  in- 
quire of  the  fame  offences  which  fhall  be  committed 
within  the  limits  of  their  commiffion,  and  to  affefs  fuch 
fines  as  they,  or  two  of  them,  wlereof  one  to  be  of  the 
quorum,  fliall  think  meet :  And  the  fteward  of  every  leet 
ihall  make  eftreats  indented  of  all  the  fines,  forfeitures 
and  amerciaments  for  the  defaults  prefented  before  him, 
and  fhall  deliver  the  one  part  thereof  fealed  and  figned 
by  him  to  the  bailiff,  and  high  conftable  of  every  hun- 
dred, rape,  lathe  or  wapentake,  wherein  the  default  fhall 
be  prefented,  and  the  other  part  to  the  conftable  and 
churchwardens  of  tiie  parifh  wherein  the  defaults  were 
mide,  the  fame  to  be  yearly  deliveied  within  fix  weeks 
after  the  feaft  Qi  Michaelmas :  And  the  clerk  of  th^ 
peace  fhall  make  the  like  eftieats  indented  of  the  fines, 
fcff.  for  the  defaults  prefented  before  the  juftices  of  the 
peace,  C5V.  the  which  eftreats  fliall  be  fufficient  warrant 
IP  the  faid  bailiff  or   chief  conftable,  to  levy  the  faid 
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fines,  ^^c.  by  way  of  diftrefs :  And  if  no  fuf?.c:ent  dif- 
trefs can  be  found  by  the  faid  baiiiff  or  chief  conftable; 
or  if  the  faid  offender  fhall  obftinately  re.'"ufe  to  pay  the 
faid  fine,  l^c.  and  do  not  pay  the  fame  within  twenty 
days  after  a  lawful  demand  of  the  f^me  by  the  faid  offi- 
cer, he  fhall  forfeit  double  the  fum  that  he  fhould  before 
have  paid. 

And  it  is  farther  enaifled  by  the  faid  ftatute,  fe£i.  3. 
That  every  of  the  faid  bailiff's  and  iiead  conftables,  fliall 
at  leaft  once  every  year,  betwixt  the  firft  dav  of  March 
and  the  laft  day  of  April.,  make  a  true  account  and  pav- 
ment  of  all  fuch  fums  of  money  (to  the  conftable  and 
churchwardens  of  every  parifh  wh.erein  the  offences  were 
committed,  or  two  of  them,)  as  he  fhall  have  collected 
upon  any  of  the  faid  eftreats  on  pain  of,  to  forfeit  for 
every  time  he  fhall  not  fo  do,  forty  fhillings. 

And  it  is  farther  enacted  by  the  faid  ftatute,  fe^.  4. 
That  all  fines,  fi/V.  which  fhall  be  due  for  any  offence 
againft  the  purview  thereof  (ha!!  be  to  the  churchwardens 
of  every  parifli  wherein  the  offence  fhall  be  committed, 
to  be  beftowed  on  the  highways  in  the  faid  parifhes :  And 
the  faid  churchwardens  fhall  have  authority  to  call  the 
faid  bailiff  and  head  conftable  to  account  before  the  juf- 
tices of  peace,  or  two  of  them,  whereof  one  to  be  of 
the  quorum,  by  bill,  information  or  otherv/ife :  The 
which  juftices  fhall  have  authority  to  take  the  faid  ac- 
count, and  to  commit  the  faid  bailiff  and  head  conftable 
to  prifon,  till  he  fhall  pay  all  fuch  arrearages  as  fhall  be 
adjudged  by  the  faid  juftices  ;  and  every  of  the  faid  bai- 
liffs and  head  conftables  upon  their  accounts  (hall  have 
allowed,  for  every  pound  he  fhall  colledt  and  pay,  eight- 
pence  for  his  own  pains,  and  twelve-pence  for  the  fees 
of  the  clerk  of  the  peace,  or  fteward  of  the  leet,  where 
the  eftreat  indented  of  every  feveral  parifh  that  they 
(hall  deliver  as  is  aforefaid  ;  and  the  fucceflbrs  of  every 
churchwarden  fhall  have  the  like  acStion  of  account  againfl 
their  predeceffors,  as  is  before  appointed  againfl  the 
bailiff. 

And  it  is  enafled  by  the  above  mentioned  ftatute  of  5 
El.  c.  13.  fe£i.  8.  That  every  furveyor  (hall  within  one 
month  after  any  default  or  offence  againft  the  faid  ftatute 
of  2  J5f  3  Ph.  &■  M.  c.  8.  or  the  faid  ftatute  of  5  El. 
c.  13.  prefent  every  offence  to  the  next  juftice  of 
peace,  on  pain  to  forfeit  for  every  fuch  offence  in  fuch 
fort,  not  by  him  prefented,  forty  (hillings :  And  that 
every  fuch  juftice  of  peace  to  whom  any  fuch  offence 
(hall  be  fo  prefented,  (hall  certify  the  fame  prefentment  at 
the  next  general  county  feffions;  on  pain  to  forfeit,  for  not 
certifying  of  every  fuch  prefentment  of  every  fuch  of- 
fence, five  pounds  ;  and  that  the  juftices  of  peace  cf 
every  county  where  the  faid  offences  (hall  be  committed, 
may  inquire  thereof  at  their  quarter-feftions,  and  affefs 
fuch  fines  for  the  fame,  as  they  or  two  of  them,  where- 
of one  to  be  of  the  quorum,  (hall  think  meet. 

And  it  is  farther  ena£led  by  the  faid  ftatute,  par.  g. 
That  every  juftice  of  peace  may  of  his  own  proper 
knowledge,  in  the  open  general  feffions,  make  prefentment 
of  any  highway  not  well  and  fufficiently  repaired  and 
amended,  or  of  any  other  default  or  offence,  contrary  to 
either  of  the  faid  ftatutes  of  2  c?  3  Ph.  &  M.  c.  8.  or 
5  E.  c.  18.  and  that  every  prefentment  made  by  anjr 
fuch  juftice  of  peace  upon  his  own  knowledge,  as  is 
aforefaid,  fhall  be  as  good,  and  of  the  fame  force,  ftrength 
and  effedt  in  the  law,  as  if  the  fame  had  been  prefented, 
found  and  adjudged  by  the  oath  of  twelve  men  :  And 
that  for  every  fuch  default  fo  prefented,  as  is  aforefaid, 
the  juftices  of  peace  of  the  faid  county  fhall  immediately 
at  the  faid  general  feffions,  have  authority  to  aflefs  fuch 
fines,  as  to  them,  or  two  of  them,  whereof  the  one  to 
be  of  the  quorum,  (hall  be  thought  meet  :  Saving  to 
every  perfon  that  fhall  be  touched  by  any  fuch  prefent- 
ment his  lawful  traverfe  to  the  fame  prefentment,  as  he 
might  have  upon  any  indidtment  of  trefpafs  of  forcible 
entry  by  the  laws  of  this  realm  before  the  making  of  this 
ftatute. 

It  hath  been  ho'den  in  theexpofition  of  this  claufe,  that 
the  party  againft  whom  fuch  a  prefentment  fhall  be  made, 
cannot  take  any  traverfe  to  the  want  of  repair  of  fucli 
highway  j  but  it  is  agreed,  that  he  may  plead  that  fome 

Other 
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other  perfon  ouglit  to  repair  the  fame,  aiiJ  traverfe  his 
own  obligation  to  do  it.  Neitlieris  it  obvious  upon  what 
reafon  the  former  opinion  is  ^rounded,  that  he  cannot 
traverfe  the  want  of  repair  of  fuch  highway,  for  fines 
the  ftatute  cxf.refbly  faves  to  every  perfon,  who  fhal!  be 
touched  by  any  fuch  prefentment,  his  lawful  traverfe  to 
the  fame,  as  he  might  have  to  an  indiiRment  of  trefpafs 
or  forcible  entry  ;  and  fince  it  feems  clear,  that  every 
defendant  to  any  fuch  mdiflment  may  traverfe  the  whole 
matter  alledjzed  againft  him,  why  may  he  not  as  well 
have  the  fame  benefit  in  the  prefent  cafe  ?  And  though 
the  record  of  a  jultice  of  peace  a£ling  by  force  of  any 
ftatute  as  a  judge,  be  not  traverfable  ;  yet  it  fcems  liaid 
by  fuch  a  general  rule  to  make  any  record  not  traver- 
fable, which  by  the  exprefs  words  of  the  ftatute,  which 
authorizes  the  making  of  it,  is  allowed  to  be  traverfable  : 
It  is  true  indeed,  that  a  prcfentment  in  a  court  ket  is 
not  traverfable,  unlefs  it  touch  the  party's  freehold  -,  but 
I  do  not  fee  why  fuch  a  prefentment  in  purfuance  of  this 
ftatute  fliould  have  the  like  privilege,  fince  tlie  ftatute  hath 
no  mention  of  fuch  prefentments  in  courts-leet,  but  gives 
the  like  traverfe  as  is  allowed  by  law  upon  any  indict- 
ment of  trefuafs,  i£c.      I  Hawk.  P.  C.  217. 

It  is  farther  enafled  by  the  faid  ftatute  of  5  EI.  c.  13. 
fe£l.  10.  That  all  fuch  fines,  £?V.  to  be  afiefl'ed  by  the 
faid  general  feflions,  {hall  be  eftreated  and  levied  in  fuch 
manner,  and  imployed  to  fuch  ufes  and  intents,  as  in 
the  faid  ftati'te  of  2  ^  3  Ph.  Ss'  M.   are  appointed. 

A"d  it  IS  farther  ena^ed  by  the  faid  ftatute  of  18  El. 
e.  10.  /ei?.  8.  That  all  juftices  of  affize,  juftices  of  over 
and  terminer,  and  juftices  of  the  peace  in  their  fefTions, 
and  ftewards  of  leets,  in  their  leets,  fliall  hear  and  deter- 
mine every  ofFence,  matter  and  caufe,  that  ftiall  grow, 
<^me,  or  rife,  by  reafon  of  the  faid  ftatute. 

Alfo  it  is  enaded  by  the  faid  ftatute  of  22  Car.  2.  c. 
12.  feil.  9.  That  if  any  perfon  fhall  fail  in  his  refpedlive 
day's  labour  in  ivery  year  towards  the  repairing  of  the 
highways,  or  negleft  to  fend  his  refpedlive  carriages,  fcfc. 
required  bylaw;  the  furveyors  ought  to  make  complaint 
thereof  to  the  next  juftices  of  the  peace,  who  ought,  upon 
proof  by  oath  of  one  credible  witnefs,  to  levy  by  diftrefs 
and  fale  of  goods,  &c.  for  every  day-labourer  failing  as  is 
aforefaid,  one  (hilling  and  fixpence ;  and  for  every  man 
and  horfe  that  (ball  make  default,  three  (hillings;  and 
for  every  cart  with  two  men,  ten  (hillingj,  for  every  re- 
fpeftive  day  wherein  they  (ball  make  default ;  which  pe- 
nalties (hall  be  employed  towards  the  repairs  of  the  high- 
way, Wf . 

And  it  is  farther  enafled  by  the  fame  ftatute,  feff.  10. 
and  3  ££?  4  ^^'V/.  is"  Mar.  c.  12.  That  the  afteflments  to 
be  made  in  purfuance  of  thefe  ftatutes,  for  the  repairs  of 
the  highways,  (hall  be  levied  by  diftrefs  and  fale  of  the 
goods  of  every  perfon  fo  afTeffed,  not  paying  the  fame 
within  ten  days  after  demand,  rendering  the  overplus  to 
the  owner,  the  neceffary  charges  being  firft  dedudled. 

It  is  enadted  by  the  faid  ftatute  of  22  Car.  2.  c.  12. 
fiii.  4.  That  all  defeats  of  repairs  of  caufeys,  pavements, 
highways  or  bridges,  (hall  be  prefented  in  the  county 
only,  where  fuch  caufeys,  &c.  lie,  and  not  elfewtiere ; 
and  that  no  fuch  prefentment  or  indictment  (ball  be  re- 
moved by  certiorari,  or  otherwife,  out  of  the  faid  county, 
till  fuch  indi(5tment  or  prefentment  be  traverfed,  and 
judgment  thereupon  given. 

And  it  is  farther  enaded  by  the  faid  ftatute  of  3  Jff  4 
W.  y  M.  c.  12.  That  all  matters  concerning  highways, 
caufeys,  pavements  and  bridges,  mentioned  in  the  faiti 
ait,  (hall  be  determined  in  the  county  where  the  fame 
do  lie,  and  not  elfewhere ;  and  that  no  prefentment,  in- 
dictment or  order,  made  by  virtue  of  the  faid  adt,  (hall 
be  removed  by  certiorari  out  of  the  faid  county  into  any 
other  court. 

Yet  it  hath  been  refolved.  That  if  the  quarter-feffions, 
under  pretence  of  the  jurifdidlion  given  them  by  thefe 
ftatutes,  take  upon  them  to  do  any  thing  manifeftly  ex- 
ceeding their  authority,  as  to  make  an  order  on  furveyors 
of  the  highways  to  make  up  their  accounts  before  a  fpecial 
fefTions,  their  proceedings  may  be  removed  by  certiorari 
into  the  King's  Bench,  and  there  qua(hed ;  for  the  quarter- 
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fefTions  have  no  manner  of  power  given  them  fo  inter- 
meddle originally  with  fuch  accounts,  but  only  by  way 
of  appeal.     1  Hawk.  218. 

A  certiorari  was  granted  to  remove  an  indic'iment  for 
not  doing  the  ftatute  labour  in  the  highway,  on  producing 
a  precedent  where  it  was  done,  in  the  cafe  of  Rex  v. 
Echard,  izGeo.  1.  Strange  Sj^g.  uMich.  ^Geo.Z.  Rex 
V.  Greenhaiv, 

An  order  was  made  on  the  j  &  S  l^tll.  3.  cap.  29.  for 
the  parifh  at  large  to  repair  the  higliways,  the  bd.  in  thft 
pound  levied  on  the  inlhip  not  being  fufncient.  And- 
a  certiorari  being  moved  for,  it  was  ohjedted  3  ^  4  /^.  {^ 
AI.  cap.  12.  had  taken  it  away  ;  to  which  it  Was  an- 
fweted,  that  this  is  an  order  founded  on  a  fubfequent  law. 
Sed per  curiam;  They  muft  both  be  taken  together  ;  the 
rate  muft  be  made  in  aid  of  the  inftiin,  by  virtue  of  th& 
former  law.  So  a  certiorari  was  denied.  Strange  944. 
Alich.  6  Geo.  2.   Rex  v.  inhabitants  of  Eckerjhall. 

Upon  motion  to  quafh  a  certiorari  to  remove  an  indict- 
ment againft  the  defendants  at  feffions,  for  not  repairing 
a  bridge;  it  was  infiftcd,  that  by  i  Ann.  cap.  18.  the 
certiorari  is  taken  away.  To  which  it  was  anfvvered, 
and  refolved  by  the  co'.irt,  That  this  acT  extended  only  to 
bridges  where  the  county  is  charged  to  repair,  and  that 
V,  here  a  private  perfon  or  parifh  is  charged,  and  the  righl 
will  come  in  queftion,  the  aft  5  y  6  W.  tsf  M.  cap.  ill 
had  allowed  the  granting  i  certiorari.  And  therefore  they 
refufed  to  quafti.  Stran.  goo.  Ea/ier  4  Geo.  2.  Rex  V; 
inhabitants  of  Hamworth. 

It  is  enafted  by  the  faid  ftatute  of  3  tsf  4  ^^  ^  M.  r2. 
That  no  perfon  Ihall  be  puni(hed  for  any  ofFence  againft 
the  faid  afts,  unlefs  fuch  offender  be  profecuted  for  the 
(ame  within  fix  mont  s  after  the  ofFence  committed;  anii 
that  no  perfon  who  (hall  be  puniflied  for  any  oftence,  bM 
virtue  of  the  faid  aft,  fliall  be  punifhed  for'  the  fame  qU 
fence  by  virtue  of  any  other  aft,  or  law  whatfoever. 

As  to  the  manner  ofFenders  mav  defend  themfelves,  it 
is  enafted  by  the  faid  ftatute  of  3  £^  4  /^.  ^  M.  caf.  10.' 
That  if  any  perfon  (hall  find  himfelf  aggrieved  with  any 
afleflment  or  rate,  or  other  adt  by  the  faid  juftices  of 
peace,  the  general  quarter -fefTions  of  the  peace'may  tak« 
fuch  order  therein  as  to  them  fhal!  be  thoiight  convenicnti 
and  the  fame  to  conclude  and  bind  all  the  faid  parties. 

Alfo  it  fcems  to  be  implied  in  the  conftrud^ion  of  thelS 
as  well  as  of  all  otlier  penal  ftatutes,  that  no  one  ought  to 
be  convifted  of  any  offence  againft  them,  without  having 
notice  of  the  accufation  made  againft  him,  and  an  oppor» 
tunity  of  defending  himfelf.  And  therefore  I  (hall  take 
it  for  granted,  that  generally  no  one  ought  to  be  punifheS 
for  any  of  the  above-mentioned  oftences,  without  being 
called  upon  to  anfwer  for  himfelf,  and  having  the  liberty 
to  traverfe  the  matter  alledged  againft  him:  it  is  true  in« 
deed,  that  it  is  generally  hoiden,  that  no  traverfe  can  be 
taken  againft  a  prefentment  by  a  juftice  of  peace  cf  his 
own  knowledge,  as  to  the  want  of  repair  ;  yet  this  opi- 
nion feems  juftly  queftionable.      I  Hawk.  P.  C.   2ig. 

However  it  is  certain,  that  in  all  other  cafes  whoever 
is  indifted  or  prefented  in  any  court,  except  a  court-leet, 
for  any  offence  relating  to  the  highways,  may  traverfe  the 
whole  matter  alledged  againft  him  in  fuch  indiftmentor 
prefentment;  but  it  feemeth  to  be  agreed,  that  he  who  is 
prefented  for  fuch  an  offence  in  a  conrt-leet,  can  only 
traverfe  it  fo  far  as  it  concerns  his  freehold,  as  by  char* 
ging  him  with  being  bound  to  fuch  repairs  in  refpeft  of 
the  tenure  of  his  lands,  i^c.  for  which  purpofe  it  is  cer- 
tain, that  he  may  remove  it  by  certiorari  into  the  King's 
Bench,  and  there  traverfe  it;  alfo  there  is  no  doubt  but 
that  after  conviftion,  or  upon  a  demurrer  or  confeffion, 
any  one  may  take  exceptions  to  any  fuch  indiftment  or 
prefentment  in  any  court  for  want  of  legal  form  ;  but 
the  court  in  difcretion  will  very  rarely  fuffer  a  man  to 
take  fuch  exceptions, before  fuch  co,.viftion  or  confeffion, 
without  a  certificate  that  the  ways  are  in  good  repair. 
I  Hawk.  P.  C.  219. 

Therefore,  for  tfie  better  underftanding  in  what  cafes  it 
•nay  be  fafe  to  demur  to,  or  confefs  an  indiftment  or  pre- 
fentment of  this  kind,  I  (hall  lay  down,  fays  Mr.  ferjeant 
Hawkins,  the  following  rules  concerning  them. 
I  Fir(!, 
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■  Fiift,  That  it  is  fife  in  every  fuc!i  indiclnicnt  to  fheiv 
boih  the  place  from  which,  and  alfo  the  place  to  which 
the  way  fuppofcd  to  be  out  of  repair  doth  lead,  yet  ex- 
ceptions for  want  of  fuch  certainty,  have  fometimes  been 
difallowed  ;  however  it  feems  certain,  That  there  is  no 
neceflity  to  fhew  that  a  highway  leads  to  a  market  town, 
becaufe  every  highway  leads  from  town  to  town,  i 
Hawk.  P.C.  219. 

2dly,  Tiiat  it  is  neceflary  in  every  fuch  indictment 
exprefsiy  to  fliew  in  what  place  the  nufance  complained 
of  was  done  5  for  which  caufe  an  indictment  for  flopping 
a  way  at  £>.  leading  from  D.  to  C.  is  not  good  j  for  it  is 
impoflible  that  a  way  leading  from  D.  ftould  be  in  D. 
and  no  other  place  is  alleged,     i  Hawk.  P.C.  219. 

3dly,  That  every  fuch  indiiflment  ought  alfo  certainly 
tofliew  to  what  part  of  the  highway  the  nufance  did  ex- 
tend, as  by  fbewing  how  many  feet  in  length,  and  hov^ 
many  feet  in  breadth  it  contained,  or  otherwife  the  de- 
fendant will  neither  know  of  the  certainty  of  the  charge, 
againft  which  he  is  to  make  his  defence,  neither  will  the 
court  be  able  from  the  record  to  judge  of  the  greatnefs  of 
the  ofFence,  in  order  to  afTefs  a  fine  anfwerable  thereunto ; 
and  upon  this  ground  it  hath  been  adjudged,  that  an  in- 
didment  for  flopping  a  certain  part  of  the  King's  high- 
way at  K.  is  naught,  for  the  uncertainty  thereof.  Alfo 
it  hath  been  refolved,  that  the  place  wherein  fuch  a  nu- 
fance is  alleged,  is  not  fufficientiy  afcertained  in  fuch  an 
indi(3ment,  by  fljewing  that  it  contained  fo  many  feet 
in  length,  and  fo  many  in  breadth,  by  eftimation.  i 
Hawk.  219,  220. 

4thly,  That  every  fuch  indiftment  muft  (hewr,  that 
the  way  wherein  a  nufance  is  alleged,  is  a  common  high- 
way;  for  which  caufe  it  hath  been  refolved.  That  an  in- 
didtmeiit  for  a  nufance  to  a  horfeway,  without  adding 
that  it  was  a  highway,  is  naught ;  and  upon  the  fame 
ground  it  feemeth  alfo,  That  an  indi(ftment  for  a  nufance 
to  a  common  footway  to  the  church  of  D.  for  all  the 
parifhioners  of  D.  is  not  good  ;  yet  it  feems,  that  if  thofe 
laft  words,  viz.  for  all  the  parijhioners  of  D.  had  been 
omitted,  fuch  an  indidment  might  be  maintained,  i 
Hawk.  220. 

5thly,  That  it  is  not  fafe  in  an  indiSment  againft  a 
common  perfon  for  not  repairing  a  highway,  which  he 
ought  to  have  done  in  refpedl  of  the  tenure  of  certain 
lands,  barely  to  fay  that  he  was  bound  to  repair  it  ra- 
iione  tenura  terra,  without  adding  fua.  Alfo  it  is  faid, 
that  in  an  indidtment  againft  a  bifliop,  t^c.  for  not  re- 
pairing a  highway,  in  refped  of  certain  lands,  it  ought  to 
be  fliewn  in  what  capacity  he  ought  to  repair  it,  becaufe 
otherwife  it  cannot  be  known  in  what  capacity  the  pro- 
cefs  is  to  be  awarded  againft  him.      I  Hawk.  220. 

6thly,  That  in  every  fuch  indidlment  the  fa<3  alleged 
againft  the  defendant  muft  be  exprefTed  in  fuch  proper 
terms,  that  it  may  clearly  appear  to  the  court  to  have 
been  a  nufance  j  and  for  this  caufe  it  hath  been  refolved, 
That  a  prefentment  for  diverting  a  highv/ay  is  not  good, 
becaufe  a  highway  cannot  be  diverted,  but  muft  always 
continue  in  the  fame  place  where  it  was,  howfoever  it  be 
obftrudled,  and  a  new  way  made  in  another  place,  i 
Hawk.  P.  C.  220. 

But  it  hath  been  refolved,  That  an  indictment  againft 
a  man  for  flopping  a  highway  in  his  own  land,  is 
good,  without  laying  the  ofFence  done  vi  &  armls.  Alfo 
it  is  faid.  That  a  prefentment  that  a  highway  in  fuch  a 
place  is  decayed  by  the  default  of  the  inhabitants  of  fuch 
a  town,  is  good,  v.'ithout  naming  any  perfon  in  certainty. 
But  it  hath  been  adjudged,  that  an  indidment  againft 
particular  perfons  muft  (pecially  charge  them  every  one; 
for  which  caufe  it  hath  been  refolved,  that  an  indid- 
ment  againft  feveral  for  not  repairing  their  ftrcets,  that 
they,  y  eorum  uterque,  did  not  repair  them,  is  not  eood 
1  Hawk.  P.  C.  220. 

By  flat.  I  Geo.  I.  Jl.  2.  c.  52.  fea.  12.  Perfons  ag- 
grieved  by  any  thing  done  on  that  aft  (except  thofe  who 
fliail  nealea  to  fcour  their  ditches,  and  carry  away  the 
eartli  taken  out  of  them,  or  who  ftiall  not  carry  away 
ftone,  timber,  ftraw  or  dung  left  in  the  highways,  or 
who  ihall  not  remove  any  other  annoyances  by  water- 
VoL.  II.  N'>.  89.  ^  / 
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;  courff.;  R-.ay  appeal  to  the  next  felons,  whofe  order  fbsll 
I  conclude:  and  bind  all  parties. 

12.  Statutes  concern  J n!^  turnpike-roads, 

Stat.  5  Geo.  2.  cap.  33.  fea.  I.  If  any  perfon  fhall  wi!- 
fully  and  malicioufly  throw  down  or  deftroy  any  turnpike- 
gate,  or  any  poft,  rail,  or  other  fence  belonging  to  fuch 
turnpike-gate,  ereded  to  prevent  paffing  without  pajing 
the  toll  direflcrd  by  any  aft  of  parliament  made  or  to  be 
made,  and  fhall  be  convidted  before  his  Majefty's  juflices 
of  aflize,  oyer  and  terminer  and  general  gaol-delivery ; 
every  perfon  fo  ofFending  ftiall  be  adjudged  euilty  of  fe- 
lony ;  and  the  court  before  whom  fuch  perfon  ftiall  be 
tried,  fliall  have  power  to  tranfport  fuch  felon  for  ft'i^xi 
years.  • 

Sea.  2.  If  fuch  ofFender  fhall  return  into  Gnat  Britain 
or  Ireland  before  the  expiration  of  feven  years,  he  fliall 
fufFer  death  without  benefit  of  clerey. 

Sea.  3.  The  commillioners  impowered  to  put  in  exe- 
^  cution  any  adt  of  parliament  for  repairing  the  highways, 
or  making  rivers  navigable,  may  out  of  the  tolls  difcharge 
the  cofts  of  any  adion  or  profecution,  which  fhall  be 
commenced  on  account  of  the  pulling  down  and  deftroy- 
ing  any  turnpike^gate,  poft,  rail,  or  other  fence,  be- 
longing to  any  turnpike-gate,  or  any  turnpike  houfe,  or 
any  lock,  fluice,  or  other  works,  or  any  navigable  river 
ereded   by  authority  of  any  aft  of  parliament. 

Sea.  4.  If  the  commiffioners,  appointed  to  put  any  aft 
of  parliament  for  the  repair  of  the  highways  in  execution, 
fhall  exceed  their  power  by  erefting  or  continuing  any 
gates,  where  they  have  not  power  to  eredt  fuch  gates, 
it  ftiall  be  lawful  for  juftices  of  peace  in  quarter- feffions, 
upon  complaint,  in  a  fummary  way  to  hear  and  deter- 
mine the  fame,  and  to  order  the  flierifF  to  remove  fuch 
gates. 

Sea.  5.  This  aft  fhall  continue  for  five  years  from 
the  24th  of  June  1732.  [Farther  continued  by  feveral 
aas^  and  made  perpetual  by  27  Geo.  2.  cap.  16.] 

Stat.  8  Geo.  2.  c.  20.  /  I.  If  any  perfon  fliall  wilfully 
or  malicioufly  pull  down,  or  deftroy  any  turnpike-gate, 
or  any  poft,  rail,  wall,  chain,  bar  or  fence,  belonging  to 
any  turnpike-gate  fet  up  to  prevent  pafling  without  paying 
any  toll  laid  and  direfted  by  ad  of  parliament  made 
or  to  be  made,  or  any  houfe  for  the  ufe  of  fuch  turnpike- 
gate,  or  any  lock,  fluice,  or  other  works  on  any  navi- 
gable river  erected  by  authority  of  parliament,  or  forcibly 
refcue  any  perfon  being  lawfully  in  cuftody  for  any  of 
the  offences  before  mentioned ;  every  perfon  fo  offending 
fliall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy. 

Sect.  2.  If  any  perfon  fliall  wilfully  and  malicioufly 
draw  up  any  flood-gate?,  erected  by  authority  of  parlia- 
ment upon  any  navigable  river;  every  perfon  fo  ofi^ending, 
being  convicted  upon  the  oath  of  one  witnefs  before  two 
juftices  of  peace  for  the  county  or  place,  or  of  the  adjacent 
county,  fhall  be  fent  to  the  houfe  of  correction  and  kept 
to  hard  labour  for  one  month. 

Sect.  3.  Every  offence  aforefaid  may  be  determined 
in  any  adjacent  county  in  England. 

Sect.  4.  No  attainder  for  any  of  the  ofiences  made  fe- 
lony by  this  act,  fliall  work  corruption  of  blood,  lofs  of 
dower,  or  forfeiture  of  lands  and  goods. 

Sect.  5.  If  any  perfon  fliall  commit  any  of  the  offences 
declared  to  be  felony  by  this  act;  and  being  out  of  prifon 
fliall  difcover  and  caufe  to  be  apprehended  one  or  more, 
who  fliall  commit  any  fuch  offence,  fo  as  they  be  con- 
victed ;  every  fuch  perfon,  on  conviction  of  the  offenders, 
fliall  have  his  Majefty's  pardon  for  the  felonies  aforefaid. 

Sea.  6.  The  inhabitants  of  every  hundred  in  England, 
within  which  fuch  offence  fliall  be  committed,  fliall  make 
fatisfaftion  for  the  damages,  and  the  faid  damages  may 
be  recovered  by  aftion  of  debt,  blc.  in  the  name  of  the 
clerk  of  the  peace  of  the  county,  without  naming  the 
name  of  the  clerk  of  the  peace  ;  and  the  damages  to  be 
recovered  ftiall  be  to  the  ufe  of  the  truftees  or  proprietor* 
of  any  turnpike  or  navigable  river ;  (the  fum  to  be  reco- 
vered againft  the  inhabitants  of  fuch  hundred  not  ex- 
*  '  *  ceedin» 
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ceedlng  for  any  ofFcnce  twenty  pounds)  and  the  inhabi- 
tants of  fuch  hundred  fhall  be  taxed  for  tKe  relief  of  fuch 
inhabitants  againft  whom  execution  fhall  'be  iiad,  in  fuch 
manner,  as  is  prcfcribcd  in  an  act  of  tiie  27  Eliz. 
cap.  13. 

Sect.  7.  Where  any  of  the  >  fFenders  fhall  be  convicted 
within  twelve  months  after  fuch  offence,  any  hundred, 
who  (hall  make  fuch  fatisfaction,  fhall  be  repaid  out  of 
the  tolls  of  the  turnpike  fo  pulled  down. 

Si-it.  8.  If  any  clerk  of  'he  peace  (hall  commence  fuch 
action,  and  fhall  die  or  be  removed  before  recuvery,  no 
fach  action  fhall,  by  fuch  difplacint;  or  death,  be  aba  ej  ; 
but  it  fliall  be  lawful  for  the  clerk  of  the  peace  next 
fucceeding,   to  profecute  fuch  action. 

Sect.  9.  No  action  fhall  be  profecuted  to  recover  da- 
mages by  virtue  of  this  act,  unlefs  information  upon  oath 
be  made  within  fix  days  before  fome  jjflice  of  peace, 
where  fuch  offence  fhall  be  committed,  inhabiting  within 
the  hundred,  or  near  the  fame. 

Sect.  10-  No  fuch  action  (hall  be  profecuted  to  recover 
damages  again(t  a  hundred,  except  fuch  action  be  com- 
menced within  fix  months  after  fuch  offence. 

SeSf.  II.  If  any  perfon  (hall  alfault  any  colledors  of 
the  toll,  or  threaten  them  in  the  execution  of  their  office, 
or  (hall  forcibly  pafs  through  any  turnpike-gate  or  fences, 
without  paying  the  toll,  or  if  any  perfon  (hall  carry  away 
forcibly  or  detain  any  colle£lors  of  the  toll,  fo  as  they 
(hall  not  be  able  to  return  to  their  duty  for  three  days; 
in  any  of  the  faid  cafes,  the  party  offendmg,  upon  con- 
viftion  by  oath  of  one  witnefs,  before  two  juftices  of  the 
county,  l^c.  (hall  forfeit  fave  pounds;  one  moiety  to  the 
informer,  and  the  other  moiety  to  the  conftable  of  the 
parifh  where  fuch  offence  (hall  be  committed,  to  the  ufe 
of  the  truftees  or  undertakers  of  any  turnpike  or  naviga- 
ble river,  to  be  levied  by  warrant  of  the  juftices  by  dif- 
trefs  and  fale  of  goods  ;  and  for  want  of  diftrefs,  the 
party  offending  (hall  by  warrant  of  fuch  juftices  be  fcnt 
to  the  common  gaol  of  the  county  for  fix  months;  and 
if  fuch  party  (hall  offend  a  fecond  or  third  time,  he  (hall 
forfeit  ten  pounds  in  manner  aforefaid  ;  and  for  want  of 
diftrefs,  (hall  be  fent  by  two  juftices  to  the  common  gaol 
for  one  year,  and  (hall  alfo  give  fecurity  at  the  quarter- 
feffions  for  his  behaviour  for  fevcn  years. 

SeS}.  12.  It  (hall  be  lawful  for  fuch  colleflors  of  the 
toll  to  feize  any  perfon  guilty  of  the  offences  before  men- 
tioned, and  fuch  perfon  to  carry  before  a  juftice  of  peace ; 
and  fuch  juftice  is  authorized  to  oblige  fuch  perfon  to  give 
fecurity  for  his  appearing  at  the  next  petty  fcflions  to  be 
holden  for  the  divifion  or  place  where  fuch  offence  fliall 
be  committed;  and  for  want  of  fecurity  to  commit  the 
perfon  to  the  common  gaol  till  he  give  fecurity. 

Se£i,  13.  If  any  conftable  refufe  to  execute  any  war- 
rant under  the  hands  and  feals  of  a  fufficient  number  of 
commilTioners  for  any  turnpike  to  levy  money  for  any  de- 
fault, or  (hall  refufe  to  execute  any  warrant  under  the 
hands  of  two  juftices  for  apprehend mg  any  perfon  that 
Ihall  be  guilty  of  anv  offence  againft  this  a(5f  ;  or  if  any 
other  perfon  (hall  refufe  to  affift  fuch  conftable  in  appre- 
hending fuch  offenders  ;  fuch  conftable  or  any  other  per- 
fon fiiall  forfeit  five  pounds  to  the  clerk  to  the  commif- 
fioners  or  undertakers  of  any  turnpike  or  navigable  river, 
for  the  ufes  as  the  tolls  (hall  be  diredfed  to  be  applied  to; 
to  be  levied  by  diftrefs  by  warrant  of  two  juftices  to  be 
direfted  to  the  high  conftable,  to  be  by  him  levied  as  be- 
fore d  reified. 

Se£}.  14.  All  forfeitures  by  this  adt  (hall  be  paid  over 
to  any  perfon,  to  whom  the  commiiTioners  or  underta- 
kers, or  any  five  of  them,  (hall  dired  ;  and  in  cafe  fuch 
conftable  or  clerk  (hall  refufe  to  account  for  or  pay  over 
the  fame,  it  (hall  be  lawful  for  any  two  juftices,  upon 
oath  of  one  witnefs,  to  commit  the  party  refufing  to  the 
common  gaol,  until  he  (hall  pay  the  fame. 

Seii.  13.  It  (hall  be  lawful  for  any  perfon  aggrieved  to 
appeal  to  the  next  quarter-fefTions,  giving  reafonable  no- 
tice, which  notice  ftiall  be  deteimined  by  the  quarter- 
fcffions  ;  and  if  it  (hall  appear  that  reafonable  notice  was 
not  given,  .they  fliall  adjourn  the  appeal  to  the  next 
quarter-feflions,  and  the  quarter  feflions  fliall  hear  the 
matter,  and  a.vard  lufts  to  either  party. 
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Se/^.  1 6,  No  cerlkrart  fliall  be  granted  for  removing 
any  order  or  proceedings  of  juftices  of  peace  concerning 
the  matters  in  this  aft. 

Seil.  17.  When  complaint  of  abufe  or  excefs  of  power 
in  the  cummiffioners  by  erefting  turnpikes,  is'c.  hath  been 
heard  by  the  juftices  in  the  quarter-feffions,  fuch  hearing 
ftiall  be  final. 

SeSt.  18.  If  ^ny  fuit  (hall  be  brought  for  any  thing 
done  in  purfuance  of  this  a£f,  the  aftion  (hall  be  laid  in 
fuch  counfy  where  the  ca ufe  did  arife,  and  the  defendant 
may  plead  the  general  iflue ;  and  if  judgment  ftiall  be 
ajamrt  the  plaintiff^,  the  defendant  (hall  recover  treble 
cofts. 

SelJ.  19.  This  a<5t  ftiall  continue  five  years  from  the 
fifteenth  of  yl^^/j  1735. 

Continued  afterwards  by  feveral  aSls,  and  made  perpetual 
by  27  Geo.  2.   cap.  16.  feft.  I. 

Stat.  24  Geo.  2.  cap.  43.  [intituled.  An  aSl  for  the 
more  effcSlual  prefervdtion  of  the  turnpike  roads  in  that  part 
»/"  Great  Britain  called  England  ;  and  for  the  difpofition  of 
penalties  given  by  aiis  of  parliament,  relating  to  the  highways 
in  that  part  e/"  Great  Britain  called  England,  and  for  en- 
forcing the  recovery  thereof;  and  for  the  more  effeilual  pre- 
venting  of  mifcbiefs  occafioned  by  the  drivers  riding  upon  carts, 
drays,  cars  and  uvggons  in  the  city  of  London,  and  within 
ten  wilu  thereof.] 

Seit.  ir.     And  whereas  feveral  a£h  have  been  made, 
as  well  for  repairing  and  amending  divers  publick  roads  in 
that  part  of  Gr^fl/  Britain  called  England,   as  for  punifti- 
ing  offences  done  or  committed  u[on  or  to  the  highways, 
the  good  intentions  whereof  have  not  been  anfwered  for 
want  of  a  due  execution  of  the  faid  laws ;  for  remedy 
whereof,  and  as  a  further  encouragement  to  informers, 
Be  it  enafled,  ^c.  That  all  penalties  and  forfeitures  im- 
pofed  by  this  or  any  former  a<S,  fliall  from  and  after  the 
tenth  dav  of  September  in  the  year  175 1,  be  wholly  given 
to  and  vefted  in  the  informer,  or  perfon  who  (hall  fue  fdr 
the  fame ;  any  law  or  ftatute  to  the  contrary  notwiih-  i 
ftanding :    And  every  fuch  informer  or  profecutor  (hall 
and  may  from  thenceforth  fue  for  and  recover  fuch  for>-   ' 
feitures  or  penalties  by  this  or  any  of  the  faid  a<3s  im-  1 
pofed,  in  the  fame  m?nner  as  the  fame  are  feverally  and 
refpeflively  direfted   to  be   fued  and   recovered,    or  by 
aftion  at  law  to  be  brought  by  fuch  informer  or  profecu- 
tor, in  any  of  his  majefty's  courts  of  record  at  TVeJi~ 
minjler,  in  manner  fallowing,  that  is  to  fay.  Where  any  1 
perfon  fliall  for  fuch  offence  be  liable  to  pay  any  pecuniary  ; 
penalty,  it  (hall  be  lawful  to  fue  for  the  fame  by  aftiort 
of  debt,   in  which  it  (hall  be  fufficient  to  declare  that  the 
defendant   is    indebted   to    the    plaintiff  in   the    fum    of 

being  forfeited  by  an  aft  of  parlia*  \ 
ment,  intituled, 

and  where  the  penalty  or  forfeiture  is  of  any  horfe  or 
horfes,  eelding  or  geldings,  mare  or  mares,  or  other  goods, 
bv  an  aftion  of  trover  againft  the  perfon  liable  to  fuch 
penalty  or  forfeiture,  in  which  the  value  of  fuch  horfe  or 
horfes,  gelding  or  geldings,  mare  or  mares,  or  other 
goods,  as  is  or  are  liable  to  the  forfeiture,  (hall  be  given 
in  damages  without  any  feizure  or  demand  thereof;  and 
the  plaintiff,  if  he  recover  in  any  fuch  aftion  (hall  have 
double  cofts ;  provided  there  (hall  not  be  more  that! 
one  recovery  for  the  fame  offence,  and  that  no  aftioit 
(hall  be  brought  by  virtue  of  this  aft  in  any  of  his  ma- 
jefty's  faid  courts  of  record,  unlefs  the  fame  be  brought 
before  the  end  of  fix  calendar  months  after  the  offence 
committed. 

[It  feems  that  the  foregoing  ftatute  relates  only  to  turn- 
pike roads,  and  not  to  highways  in  general ;  for  the  words 
of  the  recital  in  the  iith  fcftion  thereof  feem  not  td 
extend  further  than  to  turnpike-roads.  The  firft  part  of 
the  recital  is,  "  Whereas  feveral  afts  have  been  made  aS 
"  well  tor  amending  and  repairing  divers  puhlick  roadi.' 
Tliii  is  plainly  a  defcription  of  tum|iike  afts,  and  cannot 
by  any  juft  conftruftion  be  fuppofed  to  include  the  afts 
regarding  the  hi^ihways  in  general;  nor  can  the  expref- 
fion  divers  publick  roads  be  applied  to  defcribe  the  high- 
ways ill  general.  The  fecond  part  of  the  recital  is,  •'  as 
"  for  punifhing  cftcncti  done  or  committed  upon  or  to 

"  the 
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"  the  highways."  This  feems  to  be  defcriptive  only  of 
f^ch  ofFences  as  are  the  obje(fls  of  turnpike  a6ts,  fuch  as 
pafling  without  paying  the  toll,  taking  off  hord-s  to  avoid 
payment  of  toll,  and  ihe  likej  but  can  by  no  means  in- 
clude the  offence  of  failing  or  negledlng  to  do  (he  ftatute 
labour.  Bei'ides  this,  the  intention  oi  feci.  I  r.  of  this 
ad  IS  for  the  encouragement  of  infofOiers,  by  giving  the 
whole  penalty  to  them  for  their  own  benefit.  Now  the 
furvevor  of  the  highways  can  never  be  fuppofed  to  be  a 
common  informer  within  the  meaning  of  this  claufe,  be- 
caufe  by  the  22  Car.  2.  and  i  Geo.  I.  he  is  bound  to  in- 
form :  The  words  are,  "  he/hall  give  an  account  there- 
*'  of;"  and  it  is  a  mifoehaviour  in  him  to  omit  it. 
If  the  claufe  in  qieftion  (houid  extend  to  the  highways 
in  general,  the  confequence  would  be,  that  they  could 
never  be  repaired  but  by  an  afleffment  upon  land?;  be- 
caufe  if  the  penalties,  which  by  the  former  ads  were  or- 
<iered  to  be  applied  towards  repairing  them,  were  wholly 
veiled  in  the  informer,  there  would  be  no  funds  for  that 
purpofe.  But  what  feems  abfolutely  decifive  of  this  point 
is  the  recital  in  Jlat.  28  Geo.  2.  cap.  17.  feff.  15.  which 
immediately  fellows  the  next  adt.] 

Scat.  26  Geo.  2.  c.  30.  [mtituled,  An  a£i  for  the 
amendment  and  prefervation  of  the  publLk  highujays  and 
turnpike  roads  of  this  kingdom,  and  for  the  more  effectual 
execution  of  the  laws  relating  thereto.]  Whereas  by  the 
great  number  of  waggons  and  other  wheel -carriages  paf- 
fine,  tavelling  and  ufed  in  and  upon  the  publick  high- 
ways and  turnpike  roads  of  this  kingdom,  and  the  ex- 
cefTive  weights  and  burdens  loaded  and  carried  in  and 
upon  tiie  fame,  and  the  fmall  breadth  and  narrow  di- 
menfions  of  the  fellies  of  the  wheels  of  fuch  waggons  and 
other  carriages  refpe<Stively,  great  part  of  the  faid  high- 
ways and  roads  are  becomp  ruinous,  and  almoft  impaffa- 
ble  ;  and  unlefs  a  fpeedy  remedy  be  had  in  the  premiffes, 
all  the  provifions  made  by  law  for  amending  the  high- 
ways and  roads,  and  for  maintaining  and  keeping  the 
fame  in  repair,  will  in  great  meafure  be  rendered  in- 
efFedJual,  and  the  trade  and  commerce  of  this  kingdom 
be  thereby  greaily  prejudiced  and  obftructed  :  Wherefore 
for  remedying  and  preventing  the  faid  mifchiefs  and  in- 
conveniencies  for  the  future  ;  it  (hall  not  be  lawful  for 
anv  waggon,  wain,  cart  or  wheel-carriage  whatfoever 
(other  than  and  except  as  herein  after- mentioned)  to  tra- 
vel, pafs  or  be  drawn  upon  any  turnpike-road,  unlefs 
the  fell.es  of  the  wheels  of  every  fuch  waggon,  wain, 
cart  or  wheel-carriage  refpe£tively,  be  of  the  breadth  or 
ga  ge  of  nine  inches  from  fide  to  fide  at  the  leafl ;  and 
every  owner  or  owners  of  fuch  waggon,  wain,  cart  or 
wheel-carriage,  driven,  drawn  or  conveyed  in  or  upon 
anv  turnpike-road,  contrary  to  the  direSions,  tenor  and 
true  meaning  of  this  adt,  fhall,  for  every  fuch  offence, 
forfeit  and  pay  the  fum  of  five  pounds,  to  be  recovered 
and  applied  m  fuch  manner  as  herein  after-mentioned,  or 
(itherwife  (hall  forfeit  and  lofe  any  one  of  the  horfes  or 
beafts  of  draught,  drawing  fuch  waggon,  cart  or  wheel- 
carriage,  not  being  the  (haft  or  thill  horfe,  together  with 
all  geers,  bridle-,  halters  and  accoutrements,  to  fuch 
horfe  or  beaft  of  draught  refpe(£lively  belonging,  to  the 
folc  ufe  and  benefit  of  the  perfon  or  perfons  who  (hall  feize 
or  diftrain  the  fame. 

Seii.  2.  And  the  perfon  or  perfons  making  fuch  fei- 
zure  or  diftrefs  (hall  deliver  the  horfe,  beall  and  things  fo 
feized  and  diftrained  into  the  cuilody  of  the  conftable  or 
other  parifh  oflScer  of  any  town,  parifh  or  place,  in  or 
near  the  place  where  fuch  feizure  or  diftrefs  fhall  be 
made  ;  and  every  fuch  conftable  or  parifh  officer  refpec- 
tively,  is  and  are  hereby  required  to  take  and  receive  the 
fame  into  his  and  their  cuftody,  and  fafely  keep  the  fame, 
till  the  perfon  or  perfons  making  fuch  feizure  or  diltrefs 
ihall  upon  oath  make  proof,  before  fome  juftice  or  juf- 
tices  of  the  peace  of  the  offence  committed  ;  and  the  faid 
juftice  or  juftices  before  whom  fuch  proof  (hall  be  made, 
is  and  are  hereby  required  to  iffue  his  or  their  precept  to 
fuch  conftable  or  pari(h  officer  immediately  to  deliver  the 
horfe,  beaft  and  other  things  fo  forfeited  to  the  party  or 
parties,  who  feized  or  diftrained  the  fame,  to  and  for  his 
and  their  own  ufe  and  benefit  ;  paying  fuch  reafonable 
charges  for  keeping  and  fecuring  the  fame,  as  fuch  juf- 
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tice  or  juftices  fhall  allow  or  direft ;  but  in  cafe  no  fuch 
proof  fliall  be  made  within  three  days  next  after  fuch 
(e  zure  or  riiftrefs,  that  then  fuch  horfe,  beaft  or  other 
tiiing  feized  or  diftrained,  (hall  be  returned  back  to  (he 
owner  or  owners  thereof ;  fuch  owner  or  owners  paving 
reafonable  charges  for  keeping  and  fecuring  the  fame. 

Sei^.  3.  Provided  alviays.  That  nothing  in  this  adl 
contained  (hall  extend  or  be  conftrued  to  extend  to  any 
chaife  marine,  or  to  any  ccach,  landju,  berlin,  chaife  or 
ca!a(h,  nor  (hall  any  thing  in  this  adi  extend  or  be  con- 
ftrued to  extend  to  any  waggon  drawn  by  lefs  than  five 
horfes  or  beafts  of  draught,  or  to  any  other  wain,  cart", 
or  other  wheel-carriages  drawn  by  lefs  than  four  hoifes 
or  beafts  of  draught,  or  to  any  waggon,  wain,  cart,  or 
other  wheel-carriage  drawn  by  oxeo  or  neat  cattle  only. 

5('t.7.  4.  Provided,  that  from  and  immediately  after  the 
palfing  of  this  a£t,  it  (hall  and  may  be  lawful  to  and  for 
any  carriage  Joaden  with  or  carrying  one  tree  or  piece  of 
timber,  or  one  ftone  or  block  of  marble  only,  having 
the  fellies  of  the  wheels  thereof  of  the  breadtii  of  nine 
inches  or  upwards,  to  travel,  pafs,  or  be  driven  in  or 
upon  any  turnpike-road,  with  any  number  of  horfes  or 
beafts  of  draught,  and  alfo  for  any  waggon  or  otlier  four- 
wheel  carriage,  having  the  fellies  of  the  wheels  thereof 
of  fuch  breadth  or  gage  as  aforefaid,  to  travel,  pafs,  or 
be  driven  upon  any  turnpike- road  as  aforefaid,  with  any 
number  of  horfes  or  beafts  of  draught  not  exceeding  eight; 
and  for  any  cart  or  other  two-wheel  carriage  having  the 
fellies  of  the  wheels  thereof  of  the  breadth  or  gauge  afore- 
faid, with  any  number  of  horfes  or  beafts  of  draught  not 
exceeding  five,  without  being  fubjed  and  liable  to  he 
weighed  at  any  crane,  machine  or  engine,  or  10  ti  e  ad- 
ditional toll  of  twenty  (hillings  granted  and  made  nayabid 
for  every  waggon  or  other  carriage  drawn  by  fix  horfe--, 
by  24  Geo.  2.  cap.  43. 

Seil.  5.  Provided,  that  it  (hall  and  may  be  lawful  for 
any  waggon,  wain,  cart  or  other  carriage,  having  the 
fellies  of  the  wheels  thereof  of  fuch  breadth  or  gau^e  as 
aforefaid,  to  travel,  pafs  or  be  driven  upon  any  turnpike- 
road,  without  being  fubject  and  liable  to  forfeit  and  lofe 
any  one  of  the  horfes  drawing  the  fame,  together  with 
the  geers,  bridles  and  halters  therewith  ufed  ;  notwith- 
ftanding  6  Geo.  i.  cap.  6. 

Seff.  6.  And  to  encourage  all  perfons  to  ufe  broad 
wheels  in  order  to  preferve  all  the  highways  of  this  king- 
dom in  good  repair;  Be  it  further  enad'ed.  That  from 
and  immediately  after  the  paiTing  of  this  adl,  it  (hall  and 
may  be  lawful  for  any  waggon  or  other  four-wheel  car- 
riage, having  the  fellies  of  the  wheels  thereof  of  the 
breadth  or  gauge  of  nine  inches  or  upwards,  to  travel, 
pafs  or  be  driven  lipon  any  highway  within  Great  Bri- 
tain, with  any  number  of  horfes  or  beafts  of  draught  not 
exceeding  eight;  and  for  any  cart  or  other  two-wheel 
carriage,  having  the  like  wheels,  with  any  number  of 
horfes  or  beafts  of  draught,  not  exceeding  five,  without 
being  fubjed  to  any  penalties  or  forfeitures  for  caufing 
the  fame  to  travel,  pafs  or  be  driven  by  any  greater  num- 
ber of  horfes  or  beafts  of  draught,  than  are  now  allowed 
by  law. 

Se£i.  7.  And  whereas  in  and  by  feveral  ads  of  par- 
liament made  and  paffed  for  amending  and  repairing  par- 
ticular highways  and  roads  within  this  kingdom,  feveral 
high  and  extraordinary  tolls  and  duties  are  granted,  and 
direded  to  be  levied  and  paid  for  waggons  and  other 
wheel-carriages,  drawn  by  more  than  a  certain  num- 
ber of  horfes  or  beafts  of  draught  therein  refpec- 
tively  mentioned,  with  an  intent  in  effed  to  prohibit  the 
paflage  of  fuch  carriages,  and  thereby  the  better  to  pre- 
ferve the  faid  roads:  It  (hall  and  may  be  lawful  to  and 
for  the  truftees  appointed  or  to  be  appointed,  in  or  by 
virtue  of  any  ad  of  parliament  now  in  force,  or  now 
depending  in  parliament  refpedively,  for  repairing  and 
mending  fuch  particular  highways  and  roads  as  aforefaid, 
or  any  nine  or  more  of  fuch  truftees  refpedively  within 
their  refpedive  diftrids ;  and  they  are  hereby  authorized 
and  required  to  mitigate,  leffen  and  reduce  the  faid  high 
and  extraordinry  tolls  and  duties,  for  or  in  refped  of  fuch 
waggons  or  other  wheel-carriages  only,  having  wheels  of 
the  bieadth  or  gauge  herein  before  prefcribed,    in  fuch 

manner 
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mnnner  as  no  greater  toll  or  duty  be  demanded  or  taken 
for  the  fame,  than  is  provided  and  directed  by  the  faid 
acts  refpe£lively  to  be  paid  and  taken  for  waggons  and 
other  four- wheel- carriages  drawn  by  live  or  four  horfes 
or  beafts  of  draught  ;  and  the  faid  truftees  within  their 
feveral  diftriiSs,  or  any  nine  or  more  of  them  rcfpec- 
ftively,  are  hereby  authorized  and  required  to  give  di- 
reiSions  in  writing  to  the  feveral  colleiftors  within  their 
refpe6iive.  diftrids,  to  take  and  receive  fuch  tolls  and 
duties  and  no  other. 

SeSi.  1 1.  And  it  fhall  and  may  be  lawful  to  and  for  all 
truftees  appointed,  or  to  be  appointed  by  any  a£t  or  a£is  of 
parliament  made  or  to  be  made  for  the  repairing  or  amend- 
ing any  highway  or  highways  within  this  kingdom,  or  any 
two  or  more  of  them  ;  and  they  are  hereby  authorized 
and  required,  by  writing  under  their  hands  to  order  the 
fellies  of  the  wheels  of  all  waggons,  wains,  carts  or 
other  carriages,  which  are  or  ought  to  be  of  the  breadth 
or  gauge  herein  before  direfled  and  prefcribed,  to  be 
meafured  and  gauged  at  any  turnpike  or  toll-gate,  erec- 
ted or  to  be  ere£ted  upon  any  part  of  the  highway  or  road 
in  or  upon  which  fuch  waggon,  wain,  cart  or  carriage 
refpe£tively  (hall  travel,  pafs  or  be  drawn. 

Sen.  12.  Provided,  That  in  cafe  it  (hall  appear  to 
the  fatisfadlion  of  the  furveyor  or  furveyors,  gate-keeper 
or  gate-keepers  of  any  turnpike-road,  that  the  fellies  of 
any  waggon  or  wheel-carriage,  travelling  or  pafling  upon 
any  fuch  turnpike-road,  were  originally,  and  when  made, 
of  the  breadth  of  nine  inches,  and  by  long  ufage  and 
wearing  fhall  have  been  reduced  to,  and  become  of  lefs 
breadth  or  gauge  ;  then  and  in  fuch  cafe,  it  (hall  and  may 
be  lawful  for  fuch  waggon  or  wheel-carriage  to  travel, 
pafs  or  be  drawn  upon  any  fuch  turnpike-road,  fo  as  the 
fellies  of  all  the  wheels  thereof  be  of  the  full  breadth  of 
eight  inches  at  leaft;  and  the  owner  or  owners  of  fuch 
wheel-carriage  (ball  not  in  fuch  cafe  be  fubjeft  or  liable  to 
the  penalties  herein  before  inflifledanddirefted  to  be  levied 
for  driving,  or  caufing  to  be  drawn,  waggons  and  car- 
riages the  fellies  of  the  wheels  whereof  ate  under  the 
breadth  or  gauge  of  nine  inches  as  aforefaid, 

SeH.  13.  And  if  any  perfon  or  perfons  (hall  hinder 
or  attempt  to  prevent  or  obftruft  the  meafuring  or  gau- 
ging the  fellies  of  fuch  wheels,  or  the  feizing  or  diftrain- 
ing  any  horfe  or  beafl  of  draught,  hereby  diredled  to  be 
forfeited  for  the  oflences  herein  before-mentioned,  or  (hall 
ufe  any  violence  to  any  perfon  or  perfons  employed  or 
concerned  in  fuch  meafuring,  gauging,  feizing,  diftraining, 
as  aforefaid  ;  every  perfon  fo  offending  fhall  for  every 
fuch  offence  forfeit  and  pay  the  fum  of  ten  pounds. 

Seif.  14.  And  in  cafe  any  perfon  or  perfons  (hall 
drive  or  aft  as  the  driver  or  drivers  of  any  waggon,  wain, 
cart  or  carriage,  not  having  wheels  thereto  according  to 
the  direftion  and  true  intent  and  meaning  of  this  aft,  or 
drawn  with  more  than  the  number  of  horfes  hereby  re- 
fpeftively  appointed  (except  as  is  herein  before  excepted) 
upon  any  turnpike-road,  that  then  and  in  every  fuch  cafe, 
it  fnali  and  may  be  lawful  to  and  for  the  conftable,  ti- 
thingman  or  furveyor  of  the  highways,  or  any  other  in- 
habitant of  the  parifh  or  place  where  the  offence  (hall  be 
committed,  and  to  and  for  the  furveyor  or  furveyors  of 
the  faid  turnpike-road,  and  to  and  for  any  perfon  or  per- 
fons to  be  appointed  by  the  truftees,  or  any  five  or  more 
of  them,  to  apprehend  and  take,  or  caufe  to  be  appre- 
hended and  taken  fuch  perfon  or  perfons  fo  driving  or  ac- 
ting as  driver  or  drivers  as  aforefaid,  before  one  or  more 
iuflice  or  juftices  of  the  peace  for  the  county,  riding  or 
divifion  where  the  faid  offence  (hall  be  committed;  and 
upon  conviftion  thereof  either  by  the  confeflion  of  the 
party,  or  by  the  oath  of  one  or  more  credible  witnefs  or 
witnefTes  before  fuch  juffice  or  juftices  of  the  peace  ; 
every  fuch  perfon  or  perfons  fo  offending  (hall  refpeftive- 
ly  forfeit  and  pay  for  every  fuch  offence  the  fum  of  five 
pounds,  to  be  laid  out,  applied  and  recovered  in  fuch 
manner  as  other  penalties  hereby  impofed  are  hereby  di- 
rciTled  and  appointed  to  be  recovered  and  applied  ;  and  in 
cafe  the  perfon  or  perfons  fo  offending  and  convifted  fhall 
ht'/e  no  goods  and  chattels,  whereon  immediate  diffrefs 
may  be  had  and  made  for  the  fame;  then  it  (hall  and 
may  be  lawful  to  and  for  fuch  juftice  and  juftices  of  the 
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peace,  by  warrant  under  his  or  their  hand  and  Tea!,  or 
hands  and  feals,  to  commit  the  offender  or  offenders  to 
the  houfe  of  correftion,  there  to  remain  for  the  fpace  nf 
one  month,  or  until  he  or  they  Ihall  have  paid  the  faid 
fum  of  five  pounds, 

Se£i.  15.  And  if  any  owner  of  any  waggon,  wain  or 
cart,  travelling  for  hire,  fhall  drive  or  caufe  to  be  driven 
dra\vn  or  conveyed  fuch  waggon,  wain  or  cart,  in  or  upon 
any  turnpike- road,  not  having  his  and  their  chriftian  and 
furnames  and  place  of  abode  written  or  painted  in  large 
legible  letters  upon  the  tilt  or  other  confpicuous  place 
of  fuch  waggon ;  every  perfon  fo  offending  fhall  for' 
every  fuch  offence  be  fubjeft  and  liable  to  fuch  and  the 
fame  penalties  and  forfeitures,  as  the  owners  of  waggons 
or  carriages  having  the  fellies  of  the  wheels  thereof  under 
the  breadth,  or  gage  afore-mentioned,  are  made  fubjeft 
and  liable  by  this  aft  ;  and  if  any  perfon  or  perfons 
(hall  fo  write  or  paint,  or  caufe  to  be  written  or  pain- 
ted, any  falfe  or  fiftitious  name  on  fuch  waggon,  wain 
or  cart  as  aforefaid,  every  owner  of  fuch  waggon,  wain 
or  cart,  publickly  ufed  on  any  turnpike-road  as  aforefaid, 
with  fuch  falfe  or  fiftitious  name,  (hall  for  every  fuch 
offence  forfeit  and  pay  the  fum  of  fifty  pounds. 

Seii.  16.  And  the  feveral  penalties  and  forfeitures 
inflifted  and  direfted  to  be  forfeited  and  paid  upon  this 
aft,  and  not  hereby  otherwife  provided  for,  (hall  and 
may  be  recovered  by  any  perfon  or  perfons  who  (hall  fue 
in  form  and  profecute  for  the  fame,  either  by  aftion  of 
debt,  bill,  plaint  or  information  in  any  of  his  Majerty's 
courts  of  record  at  IVeJlminJier,  with  treble  cofts  of  fuit, 
in  which  no  proteftion,  wager  of  law,  or  more  than  one 
imparlance  fliall  be  allowed,  or  by  a  fummary  way  or 
proceeding  before  any  two  or  more  juftices  of  the  peace 
for  the  county,  riding  or  place,  where  fuch  offence  (hall 
be  committed  at  the  option  of  the  perfon  or  perfons  wh« 
fhall  profecute  for  the  fame;  and  for  which  purpofe  it 
(hall  and  may  be  lawful  10  and  for  fuch  juftices  to  hear 
and  determine  any  of  the  offences  againlt  this  aft,  and 
they  are  hereby  authorized  and  required  upon  any  in- 
formation exhibited,  or  complaint  made  in  that  behalf, 
within  ten  days  after  fuch  offence  committed,  to  fummon 
fuch  party  or  parties  accufed  ;  and  alfo  the  witnefTes  on 
either  fide  ;  and  in  cafe  the  party  accufed  (hall  not  appear 
upon  fuch  fummons,  then,  upon  oath  made  of  the  com- 
mitting any  of  the  fafts  above-mentioned  by  one  or 
more  credible  witnefs  or  witnefTes,  to  iflue  a  warrant  or 
warrants  for  apprehending  the  party  offending  within  the 
jurifdiftion  of  fuch  juftices  ;  and  upon  the  appearance,- 
or  contempt  of  the  party  accufed  in  not  appearing  (upon 
the  proof  of  notice  given)  to  proceed  to  the  examination 
of  the  witnefs  or  witnefTes  on  oath,  to  give  judgment  or 
fentence  accordingly  ;  and  where  the  party  accufed  (halt  I 
be  convifted  of  fuch  offence,  either  by  the  view  of  fuel*  I 
juftices  or  any  of  them,  or  any  fuch  information  as  afore-  I 
faid,  or  on  confeflion  of  the  party  accufed,  to  award  and 
iffue  warrants  for  the  levying  any  pecuniary  penalties  fo 
adjudged,  together  with  the  cofts  of  fuch  profecution,  on 
the  goods  of  the  offender,  and  to  caufe  fale  to  be  madC'  I 
thereof  in  cafe  they  fliali  not  be  redeemed  within  five 
days,  rendering  to  the  party  the  overplus  (if  any  there  be;) 
and  where  goods  of  fuch  offenders  cannot  be  found,  to 
commit  fuch  offender  to  prifon,  there  to  remain  for  the 
fpace  of  three  months,  or  until  fuch  pecuniary  penalty  or 
penalties  be  paid ;  and  if  any  perfon  or  perfons  (hall  find 
himfelf  or  themfelves  aggrieved,  or  remain  unfatisfied  in 
the  judgment  of  the  faid  juftices,  it  (hall  and  may  be  law- 
ful to  and  for  fuch  perfon  and  perfons  to  appeal  to  the 
juftices  of  peace  at  the  next  quarter  feflions  for  the  coun- 
ty, city,  liberty  or  place,  where  the  matter  in  queftion 
fhall  arife  :  And  the  faid  juftices  are  hereby  authorifed 
and  required  to  take  cognizance  thereof,  and  to  hear  fhe 
complaints  of  the  perfon  or  perfons  fo  aggrieved,  fo  as  fuch 
perfon  or  perfons  fo  complaining  do  eive  notice  in  wri- 
ting, of  fuch  his,  her,  or  their  intention  to  bring  and 
profecute  any  fuch  appeal,  unto  the  perfon  and  perfons 
complained  of,  at  leaft  fourteen  days  before  the  quartcr- 
feflions ;  and  (hall  within  five  days  after  fuch  notice  given 
enter  into  a  recognizance  with  two  fufficient  fureties, 
before  one  or  more  juftice  or  juftices  of  the  peace  of  and 
2  for 
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'for  fuch  county,  riding,  liberty  or  place,  where  fuch 
appeal  fhall  lie,  to  try  fuch  appeal  at  the  quarter- feffions 
of  the  peace  to  be  held  for  fuch  county,  riding,  liberty  or 
place,  next  and  immediately  after  fuch  notice  given  ; 
and  the  faid  juftices  upon  hearing  the  matter  of  the  faid 
complaint,  or  upon  due  proof  made  to  them  of  fuch  no- 
tice given  by  the  party  or  parties  complaining,  (although 
he  or  they  (hall  not  profecute  the  faid  appeal)  fhall  and 
may  at  their  difcretions  mitigate  the  penalties  or  forfei- 
tures incurred  by  the  party  complaining,  or  vacate  or  fet 
afide  the  convidlion  or  convidlions,  or  fet  the  party  or 
parties  at  liberty,  or  otherwife  may  ratify  and  confirm 
the  fame,  with  fuch  cofts  as  to  them  (hall  feem  reafona- 
ble  ;  and  alfo  by  their  order  or  warrant  to  caufe  fuch 
cofts  to  be  levied  by  diflrefs  and  fale  of  the  goods  of  the 
perfon  fo  giving  fuch  notice  of  appeal  as  aforefaid,  and 
for  want  of  fufEcient  diftrefs  to  commit  the  party  or  par- 
ties to  the  common  gaol  of  the  county,  riding,  liberty  or 
place,  wherein  fuch  appeal  (hall  be  heard  and  determined, 
for  any  time  not  exceeding  two  months,  or  until  pay- 
ment of  fuch  cofts  (hall  be  made ;  and  if  the  perfon  or- 
dered to  pay  fuch  cofts  (hall  happen  to  live  in  any  coun- 
ty, riding,  liberty  or  place,  without  the  jurifdidtion  of 
the  faid  court,  it  (hail  and  may  be  lawful  for  any  juftice 
of  the  peace  of  the  county,  riding,  cit)',  liberty  or  place, 
wherein  fuch  perfon  (hall  inhabit;  and  every  fuch  juftice 
is  hereby  authorifed  and  required,  upon  requeft  to  him 
for  that  purpofe  made,  and  upon  a  true  copy  of  the  order 
■for  payment  of  fuch  cofts  produced  and  proved  by  fome 
credible  witnefs  upon  oath,  by  warrant  under  his  hand 
and  feal,  to  caufe  the  money  mentioned  in  that  order  to 
be  levied  by  diftrefs  and  fale  of  goods  of  the  perfon  or- 
dered to  pay  the  fame;  and  if  no  fufficient  diftrefs  can  or 
"may  be  had,  to  commit  fuch  perfon  to  the  common  gaol 
of  that  county,  riding,  city  or  liberty,  for  any  time  not 
exceeding  two  months,  or  until  payment  of  fuch  cofts  as 
aforefaid. 

Se^.  17.  And  all  the  pecuniary  penalties  and  forfei- 
tures recovered  and  levied  by  virtue  and  in  purfuance  of 
this  a<S  (hall  be  paid,  applied  and  difpofed  of  in  manner 
following,  that  is  to  fay,  one  moiety  thereof  to  the  per- 
fon or  perfons  who  (hall  inform  and  fue  for  the  fame, 
and  the  other  moiety  thereof  to  the  truftees  for  repairing 
the  road  where  the  (aid  offence  (hall  be  committed,  or  to 
fuch  perfon  or  perfons  as  they,  or  any  five  or  more  of 
them,  (hall  by  writing  under  their  hands  order,  diredl  or 
appoint,  in  order  that  the  fame  may  be  applied  for  and 
towards  the  repairing  of  the  faid  road. 

Seif.  18.  And  all  the  laws  made  or  hereafter  to  be 
made  by  any  a£t  or  afts  of  parliament,  whereby  toll-gates 
or  turnpikes  are  or  (hall  be  enacted  to  be  made  and  erec- 
ted for  collefting  tolls  for  amendment  of  any  roads,  and 
all  other  laws  relating  thereto,  (hall  from  henceforth  be 
put  in  due  execution  ;  and  for  that  purpofe  the  truftees 
impowered  to  aft  under  the  authority  of  the  faid  feveral 
a£ls  refpeftively,  or  any  five  or  more  of  them,  are  here- 
by required  at  their  next  and  other  publick  meetings 
from  time  to  time  to  make  proper  rules  and  orders,  for 
the  more  effectual  putting  the  laws  in  execution,  and  to 
appoint  fuch  perfon  or  perfons  as  they  (hall  think  fit,  ef- 
fedlually  to  carry  on  profecutions  for  offences  committed 
againft  this  adl,  or  any  of  the  faid  laws,  within  their  re- 
fpe&ive  limits  and  diftri<3s ;  and  to  give  ftri£t  charge 
and  commands  to  their  furveyor  or  furveyors  to  be  dili- 
gent in  vifiting  frequently  the  faid  roads,  and  in  taking  due 
care  to  fee  and  inquire,  if  any  offence  or  offiinces  are  or 
have  been  committed  upon  the  faid  roads  refpe<3ivelv, 
and  by  whom  the  fame  hath  or  have  been  committed  : 
And  all  the  officers  belonging  to  the  faid  turnpike-roads 
refpeftively  are  hereby  required,  as  often  as  any  offence 
or  offences  againft  any  of  the  faid  laws  fliall  come  to  his 
or  their  knowledge,  to  have  been  committed  upon  the 
faid  turnpike  roads  within  their  refpeftive  diftridls,  to 
give  immediate  notice  thereof  to  fome  one  of  the  truftees 
of  the  faid  roads,  who  (hall  forthwith  procure  a  meeting 
of  the  truftees  belonging  to  the  faid  roads,  or  any  five  or 
more  of  them,  who  fliall  give  immediate  diredlions  for 
prolecuting  fuch  offences. 
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S,-^?.  19.  And  this  aa  (hall  be  openly  read  in  the 
prefence  of  the  faid  officers  as  often  as  there  ftiall  be  a 
meeting  of  the  faid  truftees,  or  any  five  or  more  of  them- 
And  if  any  fuch  officer  ihall  be  found  to  have  been  ne<>li- 
gent  in  his  duty  required  by  this  aft,  or  to  have  omit'Ied 
giving  notice  as  aforefaid,  every  fuch  officer  fliall  be 
forthwith  removed  from  his  office  bv  the  faid  truftees  re- 
fpeflively,  or  any  five  or  more  of  them,  and  is  hereby 
for  ever  after  rendered  incapable  of  ho.ding  any  office 
whatfcever  under  the  faid  truft. 

Si'cl.  20.  And  no  perfon  or  perfons  who  (hall  keep 
any  viaualling-houfe,  ale-honfe,  or  other  houfe  of  pub- 
lick  entertimment,  or  who  fiidl  fdl  any  wine,  cyder, 
beer,  ale,  fpirituous  or  other  ftrong  liquors  by  retail,' ftiall 
be  capable  of  taking,  holding  or  enjoying,  any  place  or 
flaces  of  truft  or  profit  under  the  truftees  of  any  ad  of 
parliament  made  or  to  be  made  for  erefting  turnpikes  re- 
fpeftively,  or  of  farming  the  tolls  thereby  granted  and 
made  payable,  during  fuch  time  as  he  (ball  keep  fuch 
viaualling-houfe,  ale-hrufe  or  other  houfe  of  publick 
entertainment,  or  fliall  fell  any  wine,  cyder,  beer,  ale, 
fpirituous  or  other  ftrong  liquors  by  retail. 

ScJJ.  21.  And  in  cafe  any  aflion  or  profecution  ftjall 
be  commenced  and  profecuted  in  purfuance  of  this  a£f 
under  the  authority  and  by  the  dlreftii.n  of  the  faid  tiuftees- 
or  any  five  of  them;  in  every  futb  cafe  the  truftees  of 
fuch  turnpikes  refjieftively,  or  any  five  or  more  of  them 
(hall  out  of  the  profits  arifing  by  the  tolls  of  fuch  turnp.ke 
road,  allow  and  pay  to  the  profecutor  fo  much  as  the  cofts 
allowed  by  law  (hall  fall  fliort  of  reimburfing  him  his  juft 
and  reafonable  expences. 

^r/7.  22.  Provided,  that  nothing  in  this  aft  fhall  be 
conftrued  to  oblige  the  faid  truftees  to  commence  or  profe- 
cute, or  caufe  to  be  commenced  or  profeci  tei,  any  aftion 
or  proceeding  for  any  fuch  cffences,  unlefs  upon  the  con- 
fcffion  of  the  offender,  or  that  one  or  more  witnefs  or 
witneffes  can  be  had  and  produced,  to  prove  the  com- 
miflion  of  fuch  offence. 

5f<f?.  23.  And  it  is  hereby  further  enaaed  by  the  au- 
thority aforefaid,  that  if  any  aftion  or  fuit  fliall  be  com- 
menced againft  any  perfon  or  perfons  for  any  thing  done 
or  afted  in  purfuance  of  this  ad;  then  and  in  every  fuch 
cafe  fuch  aftion  or  fuit  (hall  be  commenced  and  profecuted 
within  fix  calendar  months  next  after  the  faft  committed 
and  not  afterwards  ;  and  the  fame  and  every  fuch  aflion 
or  fuit  (hall  be  brought  in  the  county,  riding  or  place, 
where  the  perfon  againft  whom  fuch  aflion  or  fuit  (hall 
be  commenced  doth  ordinarily  inhabit  and  refide,  and  not 
elfewhere;  and  the  defendant  or  defendants  in  every  fuch 
action  or  fuit,  fliall  and  may  plead  the  general  iffue,  and 
give  thisafl  and  the  fpecial  matter  in  evidence  at  any  trial 
to  be  had  thereupon  ;  and  that  the  fame  was  done  in 
purfuance  of  and  by  the  authority  of  this  prefcnt  aft  ;  and 
if  the  fame  (hall  appear  to  have  been  fo  done,  or  if  any 
fuch  aftion  or  fuit  (hall  be  brought  after  the  time  herein 
before  limited  for  bringing  the  fame,  or  be  brought  or 
laid  in  any  other  county  or  place  than  as  afore  mentioned 
then  the  jury  (hall  find  for  the  defendant  or  defendants ; 
or  if  the  plaintiff  or  plaintiffs  (hall  be  nonfuited,  or  dif- 
continue  his,  her  or  their  anions,  after  the  defendant  or 
defendants  fliall  have  appeared  ;  or  if  upon  demurrer  judg- 
ment fliall  be  given  againft  the  plaintiff  or  plaintiffs  j  the 
defendant  or  defendants  (hall  and  may  recover  treble  cofts, 
and  have  the  like  remedy  for  recovery  thereof,  as  any 
defendant  or  defendants  hath  or  have  in  any  other  cafes 
by  law. 

Stat.  28  Ceo.  2.  c.  17.  f^Ji.  6.  The  truftees  appointed 
by  or  under  the  authority  of  any  ad  of  parliament  made 
or  to  be  made  for  repairing  and  amending  turnpike- roads 
or  any  five  of  them,  (hall  from  time  to  time,  as  there 
(hall  be  occafion,  caufe  all  the  turnpike  roads  within  their 
refpeftive  diftrifls  to  be  levelled,  and  put  in  good  con- 
dition in  fuch  manner  as  (hall  be  moft  commodious  for 
the  ufe  of  travellers,  and  for  the  feveral  forts  of  carriages 
paffing  upon  the  fame, 

Seif.  7.  And  if  any  perfon  or  perfons  fliall  unload,  or 

caufe  to  be  unloaden  any  goods,  wares  or  merchandize, 

from  any  cart,  waggon  or  other  carriage,  at  or  before 
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the  Tame  (hall  come  to  any  turnpike-gate,  with  an  intent 
to  avoid  the  payment  of  any  part  of  the  tolls  or  duties  to 
be  tiiereat  collected;  each  and  every  pcrfon  being  owner 
of  fuch  waagon  or  carriage,  and  being  thereof  convicted 
before  the  truftees  of  fuch  tolls  or  duties,  or  any  three 
or  more  of  them,  or  one  or  more  juftice  or  juftices  of 
the  peace  for  the  county,  riding,  divifion  or  place,  where 
the  offence  fliall  be  committed,  upon  the  oath  of  one  or 
more  credible  witnefs  or  witnefles,  fhall  forfeit  and  pay 
the  fum  of  five  pounds,  which  fum,  in  cafe  the  fame  be 
not  forthwith  paid,  ftiall  be  levied  by  diftrefs  and  fale  of 
the  offender's  goods  and  chattels,  by  warrant  under  the 
hand  and  feal  or  hands  and  feals  of  the  faid  truftees  or 
any  three  or  more  of  them,  or  the  faid  juftice  or  juftices, 
rendering  the  overplus  to  the  owner  (if  any  be)  on  de- 
mand, after  deducting  the  reafonable  charges  of  making 
fuch  diftrefs  and  fale,  to  be  fettled  by  fuch  truftees  or  any 
three  or  more  of  them,  or  by  the  faid  juftice  or  juftices; 
and  each  and  every  driver  of  fuch  waggon  or  carriage, 
fo  offending  and  being  thereof  convicted  as  aforefaid,  fliall 
be  committed  to  the  houfe  of  correction  for  the  fpace  of 
one  month ;  and  in  cafe  any  collector  or  receiver  of  the 
tolls  or  duties  at  any  gate  or  turnpike,  where  or  near  to 
which  any  crane,  machme  or  engine,  for  the  weighing  of 
carriages  fliall  be  built  or  erected,  fliall  permit  or  fuffer 
any  cart,  waggon  or  carriage  aforefaid,  not  having  the 
fellies  of  their  wheels  of  the  breadth  or  gage  of  nine 
inches  from  fide  to  fide,  to  pafs  or  repafs  through  any 
fuch  gate  or  turnpike  without  weighing  the  fame,  and 
being  thereof  convicted  in  manner  as  aforefaid,  fuch  col- 
lector or  receiver  fo  offending  fliall  be  committed  to  the 
houfe  of  correction,  to  be  there  kept  to  hard  labour  for 
the  fpace  of  one  month. 

Sc^.  9.  Any  waggon,  wain  or  other  four-wheel  car- 
riage, not  having  the  fellies  of  their  wheels  of  the  breadth 
or  gage  of  nine  inches  from  fide  to  fide,  may  travel,  pafs 
or  be  drawn  upon  any  turnpike  road,  provided  every  fuch 
waggon,  wain  or  other  four-wheel  carriage,  be  not 
drawn  by  more  than  fix  oxen  in  pairs  and  two  horfes, 
or  eight  oxen  in  pairs  and  one  horfe;  and  that  any  cart 
or  other  two- wheel  carriage  not  having  the  fellies  of  their 
wheels  of  the  breadth  or  gage  aforefaid,  may  travel,  pafs, 
or  be  drawn  upon  fuch  turnpike  road,  provided  fuch  cart 
or  two-wheel  carriage  be  not  drawn  by  more  than  fix 
oxen  or  neat  cattle  in  pairs  and  one  horfe,  or  fou^  oxen 
in  pairs  and  two  horfes. 

Sect.  1 1.  In  all  cafes  where  by  virtue  of  any  aft  or  a£ls 
of  parliament  now  in  force,  the  toll  or  duty  on  horfes  or 
other  beafts  drawing  or  pafling  thro'  any  turnpike  bar  or 
gate,  doth  not  amount  to  more  than  the  fum  of  one  half- 
penny for  every  horfe  drawing  any  wheel-carriage  what- 
foever,  not  having  the  fellies  of  their  wheels  of  the  breadth 
or  gage  of  nine  inches,  or  fix  inches  from  fide  to  fide,  or 
to  more  than  one  penny  for  two  horfes  drawing  any  fuch 
carriages  as  aforefaid,  or  to  more  than  three  halfpence  for 
three  horfes  drawing  any  fuch  carriages  as  aforefaid,  the 
truftees  or  any  five  or  more  of  them  appointed  by  virtue 
or  under  the  authority  of  fuch  a£ls  of  parliament,  fliall 
and  may,  if  they  fliall  find  the  fame  neceffary,  upon  con- 
fidering  the  ftate  of  their  refpeftive  tolls,  colledt  doubk 
the  former  tolls  or  duties,  in  cafe  fuch  tolls  or  duties  do 
not  exceed  one  halfpenny,  and  three  halfpence  in  cafe  the 
fame  do  not  exceed  one  penny,  and  two-pence  in  cafe 
the  fame  do  not  exceed  three  halfpence,  and  may  colleft 
the  additional  tolls  or  duties  which  are  dircfted  to  be 
taken  by  this  aft,  in  cafes  where  the  prefent  toll  or  duty 
amounts  to  two-pence  or  more  upon  the  horfes  drawing 
any  carriage,  in  fuch  and  the  fame  manner  as  if  fuch  toll 
or  duty  was  laid  upon  the  carriage. 

Sect.  12.  It  fliall  and  may  be  lawful  for  all  courts, 
and  all  and  every  juftice  or  juftices  of  the  peace,  before 
whom  there  (hall  be  any  aftion,  information  or  procee- 
ding, for  any  penalty  or  forfeiture  infliSed  by  any  aft  or 
afts  of  parliament  made  or  to  be  made  for  repairing  and 
amending  turnpike-roads,  or  any  way  relating  to  or  con- 
cerning the  fame,  and  they  are  hereby  required,  where 
any  prior  feizure,  aftion,  information  or  conviction,  (hall 
be  fet  up  or  infifted  upon  by  way  of  defence,  or  to  defeat 
any  action,  information  or  proceeding,  or  any  feizure  for 
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any  forfeiture  or  penalty  inflicted  as  aforefaid,  to  examine 
into  the  real  merits  of  fuch  prior  feizure,  action,  infor- 
mation, proceeding  or  conviction  ;  and  if  thereupon  it 
ftiall  appear  that  the  fame  was  not  done,  made  or  profe- 
cuted  effectually,  to  recover  and  apply  the  penalty  or  for- 
feiture for  the  true  and  real  ends  and  purpofes,  for  which 
fuch  penalties  or  forfeitures  were  enacted,  but  to  favour 
the  offender  ;  fuch  prior  feizure,  action,  information  or 
conviction,  fhall  be  deemed  to  be  fraudulent  ajid  null  and 
void  to  all  intents  and  purpofes  whatfoever ;  and  every 
fuch  court,  juftice  or  juftices  of  the  peace,  fhall  proceed 
to  determine  and  give  judgment,  as  if  no  fuch  prior 
feizure,  action,  information  or  conviction  had  been  made, 
had,  profccuted  or  obtained. 

Sect.  13.  No  perfon  fliall  be  qualified  or  capable  of 
acting  as  a  truftce  in  the  execution  of  any  fuch  act  as 
aforefaid,  unlefs  he  fliall  be  in  his  own  right,  or  in  right 
of  his  wife,  in  the  actual  poffeffion  or  receipt  of  the  rents 
and  profits  of  lands,  tenements  or  hereditaments  of  the 
clear  yearly  value  of  40  pounds,  or  poftcfled  of  or  intitled 
unto  perfonal  eftate  alone,  or  real  and  perfonal  eftate  to- 
gether, to  the  value  of  eight  hundred  pounds,  or  (hall  be 
heir  apparent  of  a  peifon  poflefl'ed  of  an  eftate  in  land  of 
the  clear  yearly  value  of  eighty  pounds,  and  unlefs  he 
fliall  (not  being  fuch  heir  apparent  as  aforefaid)  before  he 
acts  as  fuch  truftee  take  and  fubfcribe  the  oath  following 
before  any  two  or  more  of  the  truftees  appointed,  or  to 
be  appointed  by  or  in  purfuance  of  fuch  act,  who  are 
hereby  authorifed  and  required  to  adminifter  the  fame  in 
the  words  or  to  the  effect  following  j  that  is  to  fay, 

7,  A  B.  do  /wear,  that  I  truly  and  bona  fide  am  in  my 
own  right,  or  in  the  right  of  my  wife,  in  the  aStual  pojfef- 
fion  and  enjoyment,  or  receipt  of  the  renti  and  profits  of  landsy 
tenements  or  hereditaments  of  the  clear  yearly  value  of  forty 
pounds,  or  poffejfed  of  or  intitled  to  a  perfonal  e fiats  alone,  or 
real  and  perfonal  ejlate  together,  to  the  value  of  eight  hun- 
dred pounds.  So  help  me  God. 

and  if  any  perfon  (hall  prefume  to  aft  contrary  to  the  true 
intent  and  meaning  hereof,  every  fuch  perfon  (hall  for 
every  fuch  offence  forfeit  and  pay  the  fum  of  fifty  pounds 
to  any  perfon  who  (hall  fue  for  the  fame ;  to  be  reco- 
vered in  any  of  his  Majefty's  courts  of  record  at  IVeJi- 
minfler  by  aftion  of  debt,  or  on  the  cafe,  or  by  bill,  fuit 
or  information,  wherein  no  eflbin,  proteftion,  or  wager 
of  law,  nor  more  than  one  imparlance  fhall  be  allowed. 

Se£l.  14.  Every  owner  or  owners  of  any  common 
ftage-waggon  or  cart,  from  and  after  the  faid  twenty- 
fourth  day  of  fune,  having  the  fellies  of  the  wheels  of 
lefs  breadth  and  gage  than  nine  inches,  or  fix  inches  from 
fide  to  fide,  (hall  over  and  above  what  he  or  they  is  or 
are  obliged  by  law  to  write  or  paint,  or  caufe  to  be  writ- 
ten or  painted,  upon  his  or  their  waggon  or  cart,  paint 
or  caufe  to  be  painted  upon  the  tilt  of  every  fuch  waggon 
or  cart  which  has  a  tilt,  and  upon  the  moft  confpicu- 
ous  part  of  fuch  waggon  or  cart  which  has  not  a  tilt, 
the  following  words  in  large  and  legible  charafters,  that 
is  to  fay,  COMMON  STAGE-WAGGON,  or 
CART,  as  the  cafe  may  be;  and  if  any  owner  or  owners 
of  any  fuch  waggon  or  cart,  from  and  after  the  faid 
twenty-fourth  day  of  "June,  travel  with  or  ufe  by  himfelf 
or  fervant  any  fuch  waggon  or  cart,  without  the  words 
hereby  required  to  be  painted  as  aforefaid,  he  (hall  foifeit 
and  lofe  one  of  his  horfes  or  beafts  of  draught,  (not  being 
the  (haft  or  tilt  horfe)  together  with  all  the  geers  and 
accoutrements  to  fuch  horfe  or  beaft  of  draught  belong- 
ing, to  the  fole  ufe  and  benefit  of  the  perfon  or  perfons 
who  (hall  feize  or  diftrain  the  fiime ;  and  the  perfon  or 
perfons  making  fuch  feizure  or  diftrefs  (hall  proceed  in 
like  manner,  and  be  intitled  to  the  like  remedy,  as  is 
direfted  and  given  in  cafes  of  feizures  of  horfes  by  the 
faid  aft  made  in  the  twcnty-fixth  )ear  of  the  reign  of  his 
prefent  Majefty. 

Sen.  15.  And  whereas  many  perfons  are  deterred  from 
profccuting  offences  committed  againft  the  feveral  turn- 
pike laws,  and  it  is  inconvenient  to  others  being  upon 
journies,  or  engaged  on  neceffary  bufinefs,  to  profecute 
the  fame  as  the  law  now  ftands:    And  whereas  many 

laws 
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laws  have  been  made  for  and  relating  to  turnpit:e-roads 
fince  24  Geo.  2.  and  more  a£ts  of  the  fame  kind  are 
likely  to  be  made;  Be  it  enafted,  iffc.  That  every  profe- 
cutor  or  informer  may  at  his  election  fue  for  and  recover 
any  forfeiture  or  penalty,  impofed  by  this  or  any  aft  or 
a(Ss  of  parliament  made  or  to  be  made  for  ereding  turn- 
pikes for  repairing  and  amending  turnpike-roads,  or  by 
any  other  a£l  or  atls  of  parliament  relating  to  turnpike- 
roads,  in  the  fame  manner  as  fuch  forfeitures  and  penal- 
ties are  refpeftively  and  feverally  direfted  to  be  fued  for 
and  recovered,  or  by  adtion  at  law,  to  be  brought  by 
fuch  informer  or  profecutor  in  any  of  his  Majefty's  courts 
of  record  at  lVeJiminJ}er,  in  manner  following,  that  is  to 
fay,  where  any  perfonfhall  be  liable  to  any  fuch  pecuniary 
penalty,  it  (hall  be  lawful  to  fue  for  and  recover  the  fame 
by  aftion  of  debt,  in  which  it  (hall  be  fufficient  to  de- 
clare, that  the  defendant  is  indebted  to  the  plaintiff  in  the 
fum  of  ''^'"g  forfeited  by 

an  aft  intituled,  An  aft  to  amend  an  aft  made  in  the 
twenty-fixth  year  of  the  reign  of  his  piefent  Ma- 
iefty,  intituled,  An  aft  for  the  amendment  and  preferva- 
tion  of  the  publick  highways  and  turnpike-roads  of  this 
kingdom  ;  and  for  the  more  efFeftual  execution  of  the 
laws  relating  thereto :  and  where  the  penalty  or  forfei- 
ture is  or  (hall  be  of  any  horfe  or  beaft  of  draught,  or 
other  goods,  by  an  aftion  of  trover  againft  the  perfon 
liable  to  fuch  penalty,  in  which  the  value  of  any  fuch 
horfe,  beaft  of  draught,  or  other  goods,  as  is  or  are  liable 
to  the  forfeiture,  (hall  be  given  in  damages  without  any 
proof  of  any  feizure  or  demand. 

Self.  16.  Provided,  that  there  (hall  not  be  more  than 
one  recovery  for  the  fame  offence,  duly  and  bona  fide, 
and  without  fraud,  had  and  obtained  for  the  famej  and 
that  no  aftion  (hall  be  brought  by  virtue  of  this  aft  in 
any  of  his  Majefty's  faid  courts  of  record,  unlefs  the  fame 
be  brought  before  the  end  of  fix  months  after  the  offence 
committed. 

Seii.  17.  And  every  furveyor  of  any  turnpike-road, 
and  every  toll-gatherer,  and  all  fuch  perfons  employed 
by  commifTioners  and  truftecs  appointed  for  the  repairing 
roads,  as  receive  falaries  or  rewards,  who  (hall  wilfully 
negleft  to  feize  any  fupernumerary  horfe  or  horfes  draw- 
ing in  any  waggon,  wain  orcart,  contrary  to  the  true  in- 
tent and  meaning  of  this  and  the  faid  recited  aft,  and  (hall 
alfo  wilfully  negleft  to  lay  fuch  information  upon  oath 
before  one  or  more  of  his  Majefty's  juftices  of  the  peace 
for  the  county  wherein  fuch  offence  was  committed,  or 
before  the  proper  commiflioncrs  or  truftees  at  their  re- 
fpeftive  meetings,  as  by  the  faid  recited  aft  is  direfted, 
Ihall,  upon  due  information  made  upon  oath  before  one 
or  more  of  his  Majefty's  juftices  of  the  peace  for  the  faid 
county  or  place,  forfeit  the  fum  of  ten  pounds  ;  five 
pounds  thereof  to  be  paid  to  the  informer,  and  the  re- 
maining five  pounds  to  be  laid  out  in  amending  the  roads 
in  fuch  manner  as  thecommillioners  and  truftees  for  fuch 
refpeftive  turnpikes  (hall  think  fit. 

Stat.  30  Geo.  2.  c.  28.  This  a£f  was  to  continue  only 
for  [even  years  from  the  2 4/ A  c/"  June  175^  ;  //  therefore 
expired  on  the  2\th  0/"  June  1765  :  But  part  of  it  is  con- 
tinued for  the  further  term  of  feven  years  by  the  following 
aif  pa  fed  laji  feffion. 

Stat.  5  Geo.  3.  c.  38.  (Intituled,  An  aSi  to  continue 
part  of  an  a£i  made  in  the  thirtieth  year  of  the  reign  of  his 
late  Majejiy  King  George  the  Second,  intituleJ,  An  aft  to 
render  more  effeftual  the  feveral  laws  now  in  being,  for  the 
amendment  and  prefervation  of  the  publick  highways  and 
turnpike- roads  of  this  kingdon  ;  and  for  making  further 
provifions  for  the  prefervation  of  the  faid  roads.) 

Seil.  I.  Whereas  by  an  aft  made  in  the  thirtieth 
year  of  the  reign  of  his  late  Majefty  King  George  the  Se- 
cond, intituled.  An  aii  to  render  more  effcifual  the  feve- 
ral laws  noiv  in  being  for  the  amendment  and  prefervation  of 
the  publick  highways  and  turnpike  roads  of  this  kingdom,  it 
was,  amcngft  other  things,  enafted,  That  during  the  time  of 
feven  years,  to  be  computed  from  the  24th  day  of  yune  one 
thoufand  feven  hundred  and  fifty-eight,  the  truftees  ap- 
pointed or  to  be  appointed,  by  virtue  or  under  the  autho- 
rity of  any  aft  of  parliament  made  or  to  fce  made,  for 
making,  repairing  or  amending  turnpike-roads,  or  fuch 
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perfon  or  perfons  as  are  or  (hall  be  autboi>lK9d  by  them, 
(hall  and  may,  and  they  arc  hereby  required  to  demand 
and  take  for  every  waggon,   wain,  cart  or  carriage,  ha- 
ving  the  fellies  of  the  wbceja  thereof  of  lefs  breadtii  or 
gage  than  nine  inches  from  !*$!»  t«-3  ,fide  at  the  Icaft,  at  t\,e 
bottom  or  fole   thereof,    or   for   ihe  horfes  of  hc.<fts  of 
draught  drawing  the  fame,  one  half  more  than  the  tolls 
or  duties  which  are  or  (hall  be  payable  for  the  fame  re- 
fpeftively,   by  any  aft  or  afts  of  parliament  made  or  to 
be  made  for  making,    amending  or  repairing  turnpike- 
roads ;  except  carts  or  carriages  drawn  by  one  horfe  or 
two  oxen,  or  by   two  horfes  or  four  oxen,  having  the 
fellies    of  the  wheels  thereof  of  the  breadth  or  gage  of  fix 
inches  at  the  bottom  from  fide  to  fide :    And  it  is  by  the 
faid  aft  recited.  That  there  are  in   feveral  afts  of  parlia- 
ment made  for  making,  amending  and  repairing  turnpike- 
roads,  exemptions  allowed  from  payment  of  cofts  in  par- 
ticular cafes  in  the  faid  afts  refpeftively  mentioned,  and 
liberties  allowed  in  particular  cafes  to  pay  lefl'er  tolls  than 
are  charged  upon  other  waggons,  carts  or  carriages,    paf- 
fing  through  turnpike-gates  or  bars  ;  and  that  it  would 
tend  to  the  advantage  and  prefervation  of  turnpike-roads, 
to  confine  fuch  exemptions,  liberties,  privileges  and  ad- 
vantages, to  carriages  with  wheels  of  the  breadth  or  gage 
of  nine  inches;  it  is  therefore  enafted.  That  during  the 
time  aforefaid,  no  perfons  (hill,  by  virtue  of  any  of  the 
faid  afts  of  parliament,  have,  claim  or  take,  the  benefit 
or  advantage  of  any  exemption  from  tolls  or  part  of  tolls, 
or  to  pay  lelfer  toll  for  or  in  refpeft  of  any  waggon,  wain, 
cart  or  other  carriage,  or  horfes  drawing  the  fame,   than 
other  carriages  of  the  like  nature  ought  to  pay,  unlefs 
fuch  wjggon,  wain,  cart  or  carriage,  have  fellies  of  the 
wheels  thereof  of  the  breadth  or  gage  of  nine  inches,  ex- 
cept as  before  excepted:    And  it  is  thereby  alfo  enafted. 
That,  during  the  time  aforefaid,  it  (hall  not  be  lawful 
for  any  waggon  or  wain,  having  the  fellies  of  the  wheels 
thereof  of  the  breadth  or  gage  of  nine  inches  as  aforefaid, 
to  pafs  upon  any  turnpike-road,  or  through  any  turnpike- 
gate  or  bar,  unlefs  the  fame  be  drawn  by  horfes  or  beafts 
of  draught,  in  pairs ;  provided,   that   where  there   is  an 
odd  horfe  or  beaft  of  draught,  belonging  to  fuch  waggon 
or  wain,  it  (hould  be  lawful  for  fuch  odd  horfe  or  beaft  of 
draught,  to  draw  fuch  waggon  or  wain,  together  with 
the  other  horfes  or  beafts  of  draught,  drawing  in  pairs; 
and  provided,  that  fuch  horfes,  or  beafts  of  draught,  do 
not  in  the  whole  exceed  the  number  of  horfes,  or  beafts 
of  draught,  allowed  by  law ;  and   that  it  (hould  not  be 
lawful  for  any  waggon  or  wain,  having  the  fellies  of  the 
wheels  thereof  of  lefs  breadth  or  gage  than  nine  inches,  to 
pafs  upon  any  turnpike-road,  or  through  any  turnpike- 
gate  or  bar,  if  the  fame  be  drawn  by  horfes,  or  beaffs  of 
draught,  in  pairs,  and   not  by  oxen  :  And   it  is  hereby 
likewife  enafted.  That  any  perfon  driving,  or  caufing  to 
be  driven  on  any  turnpike-road,  any  common  ftage-wag- 
gon  thereby  prohibited,    (hall  be  punifhed  for  the  farhe  by 
indiftment  or  information,  and  (hall,  at  the  ekftion  of 
the  profecutor  or   informer,  for  every   fuch  cffence,   be 
fubjeft  and  liable  to  tie  like  penalties  and  forfeitures  as 
the  owr^.ers  of  waggons  and  carriages,  having  the  fellies 
of  the  wheels  of  lefs   breadth  or  gage   than    nine  inches 
from  fide  to  fide,  are  made  fubjeft  and   liable  to,   by  an 
aft  made  in   the  twenty-fixth  year  of  the  reijn  of  his 
late  Majefty  King  George  the   Second,   intituled.    An  c£l 
for  the  amendment  and  prefcrvaiicn  of  the  publick  highway; 
and  turnpike  roads  of  this   kingdom,  and  for  the  more  ef- 
fectual execution  of  the  laws  relating  thereto  ;  to  be  paid  and 
applied  to  fuch  ufes  and  purpofes,   and  to  be  levied  and 
recovered  as  is  thereby  direfted  ;  and  that  no  ccmpofition 
fliall   be   made  for  or  in  refpeft  of  any  waggon,  wain, 
cart  or  carriage,  or  horfes  or   beafts  of  draught,  drawing 
the  fame,    unlefs  fuch  waggons,    wains,   carts  and  car- 
riages,   have   the    fellies    of  the    wheels    thereof   of   the 
breadth  or  gage  of  nine  inches,  except   as   before  excep- 
ted :  And  whereas  it  \\\\\  tend  to  the  advantage  and  pre- 
fervation of  turnpike- roads,  that  fo  much  of  the  faid  aft 
as  is  herein  before  recited  flinuld  be  further  continued  } 
Be  it  therefore  enafted,  iSc.  That  fo  much  of  the  faid 
aft  as  is  herein  before  recited,  fli.ill  (except  only  where 
the  fame  is  hereby  altered  or  varied]  be  further  ccntinu- 
3  ed 
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ed  from  the  faid  twenty-fourth  day  of  "June  one  thoufand 
feven  hundred  and  fixty-five,  for  and  during  the  time 
or  term  of  feven  years. 

Se£1.  2.  Provided  always.  That  nothing  herein  contained 
Ihall  extend,  or  be  conftrued  to  extend,  to  continue  a 
elaufe  in  the  faid  aft,  which  enafts,  That,  during  the  con- 
tinuance of  the  faid  a£l,  the  trultees  appointed  or  to  be  ap- 
pointed by  virtue  or  under  the  authority  of  any  adl  of 
parhament  made  or  to  be  made  for  making,  repairing 
or  amending  turnpike- roads,  and  fuch  perfon  and  perfons 
as  (hall  be  authorized  by  them,  (hall  and  may,  and  they 
are  hereby  req  lired  to  permit  and  fufFer  all  waggons, 
wains,  carts  and  carriazes,  having  tfje  fellies  of  the  wheels 
thereof  of  the  breadth  or  gage  of  nine  inches  from  fide 
to  fide,  at  the  bottom  or  fole  thereof,  and  drawn  accor- 
ding to  law,  to  pafs  through  anv  turnpike-gate  or  gates, 
bar  or  bars,  within  one  hundred  miles  from  London,  up 
on  paying  only  fo  much  tolls  or  duty  as  (ha  1  not  ex- 
ceed one  half  of  the  full  toll  or  duties  payable  foi  fuch 
waggons,  wains,  carts  and  carriages  refpe£lively,  or  for 
the  horfes,  or  hearts  of  draught,  drawing  the  fame,  by 
virtue  of  any  a£l  or  afts  of  parliament  made  or  to  be 
made  for  making,  repairing  or  amending  turnpike-roads; 
but  the  faid  elaufe,  and  every  matter  and  thing  therein 
contained,  (hill  from  and  after  tie  faid  twentv-fourth 
day  of  June  one  thoufand  feven  hundred  and  fixty-five 
ceafe  and  determine  ;  except  rhe  wheels  of  fuch  waggons 
ai  d  wains  (hall  be  fixeJ  thereto,  in  the  manner  hereafter 
defer  ibed  and  dire£led. 

5^^?.  3.  And  be  it  further  enadled,  i^c.  That  from 
and  after  the  faid  twenty-fourth  day  of  June,  the  truftees 
appointed  or  to  be  appointed  bv  any  aft  of  parliament, 
pafTed  or  to  be  palTed  for  the  making,  reiiairing  or  amen- 
ding any  turnpike  road,  or  any  perfon  authorized  and  ap- 
pointed by  them,  (hall,  during  the  time  aforefaid,  per- 
mit and  (ufFer  all  waggons  and  wains,  havina:  the  axle- 
trees  thereof  ot  fuch  different  lengths,  tha-  the  diflance  from 
wheel  to  wlieel,  of  one  pair  of  the  faid  wheels,  be  not 
more  than  four  feet  two  inches,  to  be  meafured  at  the 
ground;  and  t^  at  the  diflan  e  trom  wheel  to  wheel,  of 
the  other  pair  thereof,  be  fuch,  that  the  fore  and  liind 
whee's  of  fuch  waggons  and  wains  (hall  roll  a  furface  of 
at  leaft  fixteen  inches  wide,  on  each  fide  of  the  faid  wag- 
gons or  wains  ;  and  having  the  tellies  of  the  wheels 
thereof  of  the  breadth  of  nine  inches  from  fide  to  fide, 
at  the  bottom  or  fole  thereof ;  to  pafs  upon  any  turn- 
pike-road, and  through  any  toll-gate  or  bar,  upon  pay- 
ing only  fo  much  of  the  tolls  and  duties  as  (hail  not  ex- 
ceed one  half  of  the  full  toll  or  duty  payable,  or  by  this 
aft  intended  to  be  paid,  for  all  waggons  or  wains  having 
the  fellies  of  the  wheels  of  the  breadth  or  gage  of  nine 
inches  f.om  fide  to  fide,  or  for  the  horfes,  or  hearts  of 
draught,  drawing  the  fame,  and  not  rolling  a  furlace  of 
fixteen  inches,  in  the  manner  herein  before  fet  forth. 

Se£i.  3-  And  be  it  further  enafted,  That  if  any  fur- 
veyor  or  furveyors,  or  other  perfon  or  perfons,  having 
the  care  of  any  turnpike-road,  (hall,  during  the  time 
aforefaid,  fufFer  to  be  or  remain,  for  the  fpace  of  forty- 
ci^ht  hours,  in  any  part  thereof  within  twe!ve  feet  on 
cither  fide  of  the  middle  of  fuch  road,  any  port  or  ports, 
heap  or  heaps  of  ftone,  rubbi(h  or  earth,  fet  up  or  raifed 
in  or  above  the  furface  of  the  faid  road,  by  which  the 
paffage  thereof  (liall  or  may  be  obftrufted,  impeded,  con- 
fined or  (traitened  ;  fuch  furveyor  or  other  perfon  (hall 
forfeit  and  pay  to  the  informer  the  fum  of  forty  (hil- 
lings ;  to  be  recovered  before  one  juftice  of  the  peace, 
whether  fuch  juftice  be  or  be  not  a  truftee  of  fuch  road  ; 
and  (hall  be  levied  by  diftrefs  and  fale  of  the  goods  and 
chattels  of  fuch  perfon  or  perfons,  by  warrant  under  the 
hand  and  feal  of  fuch  juftice,  which  warrant  fuch  juftice 
is  hereby  impowered  to  grant:  And  if  any  perfon  or  per- 
fons fnall  think  him,  her  or  themfelves,  aggrieved  by  the 
determination  of  fuch  juftice,  he,  (he  or  they  may  ap- 
peal to  the  general  quarter- feffions  of  the  peace,  who 
(hall  finally  determ.ine  the  matter,  and  allow  fuch  cofts 
not  exceeding  forty  (hillings  to  either  party,  as  luch  fef- 
fions  Qiall  think  fit ;  in  which  cafe  no  certiorari  (ball  lie 
er  be  brought. 
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ScH.  4..  And  whereas  the  truftees  appointed  or  to  be 
appointed  by  any  aft  or  afts  of  parliament  made  or  to  be 
made  for  making,  amending  or  repairing  any  particular 
highways  or  roads,  may  have  neglefted,  or  may  hereafter 
negleft,  to  meet  on  the  day  appointed,  or  to  be  appointed 
by  any  fucli  aft  or  afts  refpcftively  for  their  firft  meeting; 
or  to  meet  on  the  day  appointed  or  to  be  appomteti,  by  ad- 
journment for  their  meeting,  or  for  want  of  a  proper  ad- 
journment ;  by  which  means,  or  fome  or  one  of  them,  the 
intent  of  the  faid  aft  or  afts  may  be  fruftrated  ;  Be  it  there- 
fore enafted  by  the  authority  aforefaid.  That  in  all  or  either 
of  the  faid  cafes,  it  (hall  be  lawful  for  any  two  or  more 
of  the  truftees,  appointed  or  to  be  appointed  by  the  faid 
afts  refpeftively,  or  their  clerk  or  clerks,  to  caufe  notice 
in  writing  to  be  affixed  on  all  the  turnpikes  that  (hall  be 
then  ereftcd  on  the  faid  refpeftive  roads,  or,  if  no  turn- 
pikes ftiall  be  then  erefted,  to  caufe  the  like  notice  to  be 
affixed  in  the  moft  confpicuous  place,  in  one  of  the 
principal  towns  or  places  neateft  to  which  the  roads  di- 
refted  to  be  repaired  do  lie,  at  leaft  ten  days  before  the  in- 
tended meeting,  appointing  fuch  truftees  to  meet  at  fuch 
place  where  the  preceding  meeting  was  appointed  to  have 
been  held,  or  at  the  place  direfted  for  the  firft  meeting 
of  fuch  truftees,  if  no  preceding  meeting  (hall  have  been 
held  ;  and  the  faid  truftees  when  met,  in  purfuance  of 
fuch  notice,  (hall  and  may,  and  they  are  hereby  required 
to  proceed  to  carry  fuch  aft  or  afts  into  execution  in  the 
fame,  and  as  tuli  and  ample  a  manner,  to  all  intents  and 
purpnfe=,  as  they  might  or  could  have  done  if  no  fuch 
negledt  had  happened. 

Sc^.  5.  And  whereas  by  an  aft  of  parliament  made  ia 
the  26th  year  of  the  reign  of  his  late  Majefty  King  Georgt 
the  Second,  intituled,  ~Jn  ail  for  the  amendment  and  pre- 
fervation  of  the  publick  highways  and  turnpike-roads  cf  this 
kingdom,  and  for  the  more  effeiiual  execution  of  the  laws 
relating  thereto,  it  is,  amongtt  other  things,  enafted.  That 
it  (hall  and  may  be  lawful  for  any  waggon,  or  other  four- 
wheel  carriage,  having  the  fellies  of  the  wheels  thereof  of 
the  breadth  or  gage  of  nine  inches,  to  travel,  pafs  or  be 
driven,  upon  any  turnpike-road,  with  any  number  of 
horfes  or  beafts  of  draught,  not  exceeding  eight ;  and  for 
every  cart  or  other  two-wheel  carriage,  having  the  felliej 
of  the  wheels  thereof  of  the  breadth  or  gage  aforefaid, 
with  any  number  of  horfes  or  beafts  of  draught  not  ex- 
ceeding five;  without  being  fubjeft  or  liable  to  be  weighed 
at  any  Ciane,  machine  or  engine:  And  whereas  great  da- 
mage hath  been  done  to  the  turnpike-roads  in  many  partt 
of  this  kingdom,  by  the  exceflive  weights  which  have 
been  carried  by  fuch  waggons  and  carts;  Be  it  therefore 
enafted  by  the  authority  aforefaid,  That  fo  much  of  the 
faid  recited  aft:  of  the  26th  year  of  his  faid  late  Majefty, 
as  exempts  fuch  waggons,  carts  and  carriages  from  being 
weighed  at  any  crane,  machine  or  engine,"  (liall  be,  and 
the  fame  is  hereby  repealed  ;  and  that  it  (hall  and  may  be 
lawful  to  and  for  all  truftees  appointed,  or  who  fliall 
hereafter  be  appointed,  by  any  aft  or  afts  of  parliament 
for  the  repair  of  any  highway  or  highways  within  that 
part  of  Great  Britain  called  England,  or  for  any  five  of 
them,  at  any  or  as  many  gate  or  gates,  bar  or  bars,  which 
they  have  erefted  or  (hall  ereft  for  the  receiving  of  any 
toll  or  tolls,  or  at  any  other  convenient  place  upon  the 
faid  roads,  during  the  time  aforefaid,  to  order  or  caufe  to 
be  built  or  erefted,  if  they  think  fit,  any  crane,  machine 
or  engine,  which  they  (hall  judge  proper  for  the  weighing 
of  waggons,  carts  or  other  carriages,  for  the  conveying  of 
any  goods  or  merchandize;  and  by  writing  figned  by 
them,  or  any  five  of  them,  to  order  all  and  every  or  any 
waggons,  carts  or  carriages  (although  the  fellies  of  the 
wheels  of  fuch  waggons,  carts  or  carriages  (hall  be  of 
the  breadth  or  gage  of  nine  inches)  which  ftall  pafs  thro' 
any  fuch  gate  or  bar,  or  which  (hall  pafs  any  fuch  crane, 
machine  or  engine,  to  be  weighed,  together  with  the 
lading  thereof  (except  fuch  waggnns  and  wains  as  afore- 
faid, the  fore  and  hind  wheels  of  which  (hall  roll  a  furface 
of  at  leaft  fixteen  inches  wide,  on  each  fide  of  fuch  wag- 
gons and  wains)  ;  and  for  them,  or  any  five  or  more  of 
them,  or  for  any  perfon  or  perfons  impoweicd  by  them. 


H     I     G 

or  any  five  or  more  of  them,  to  receive  and  take,  over 
and  above  the  toll  already  granted,  or  hereafter  to  be 
granted,  the  fum  of  20s.  a  hundred  weight,  for  every 
hundred  weight  which  every  fuch  waggon,  together  with 
the  loading  thereof,  (hall  weigh,  over  and  above  the 
weight  of  fix  ton  ;  and  alfo  the  fum  of  20s.  a  hundred 
weight,  for  every  hundred  weight  which  every  fuch  cart 
or  other  carriage,  together  with  the  loading  thereof,  (hall 
weigh,  over  and  above  the  weight  of  three  ton  ;  and  that 
the  money  arifing  from  fuch  additional  duties  of  20s.  a 
hundred  weight,  (hall  be  applied  to  the  repair  of  fuch 
highway  or  highways,  where  fuch  gate  or  gates,  bar  or 
bars,  are  or  (hall  be  placed  ;  any  thing  contained  in  the 
faid  recited  aft  to  the  contrary  thereof  notwithftanding. 

Sect.  6.  Provided  always,  That  nothing  in  an  a£t, 
intituled,  An  aSl  for  the  prcfcrvation  of  the  pubiick  roads 
in  that  part  of  Great  Britain  called  England,  pafTed  in 
the  14th  year  of  his  late  Majefty  King  George  the  Second  ; 
nor  in  an  aft,  intituled.  An  act  to  explain  and  amend  an 
ait  pojfed  in  the  i/^th  year  of  his  Majejlfs  reign,  intituled. 
An  zSt  for  the  prefervation  of  the  pubiick  roads,  in  that 
part  of  Great  Britain  called  England ;  and  fo  much  of 
an  aft  pafTed  in  the  third  year  of  the  reign  of  King  IFil- 
liam  and  Qi^ieen  Mary,  intituled,  An  act  for  the  better 
repairing  and  amending  the  highways,  and  for  fettling  the 
rates  of  the  carriage  of  goods;  as  relates  to  the  fettling  of 
the  rates  of  the  carriage  of  goods,  pafTed  in  the  21ft  year 
of  his  faid  late  Majefty,  nor  in  this  aft,  (hall  be  under- 
ftood  to  compel  the  truftees  of  any  turnpike-road  to  ereft 
any.  crane,  machine  or  engine,  for  the  weighing  carts, 
waggons  or  other  carriages,  having  wheels  of  the  breadth 
of  nine  inches,  or  to  weigh  the  fame. 

SeS.  7.  And  whereas  inconveniencies  have  arifen  from 
makng  hedges  or  other  fences,  and  from  ploughing  or 
breaking  up  the  foil  of  lands  or  grounds  near  the  middle 
or  centre  of  turnpike-roads ;  for  remedy  thereof.  Be  it 
fijrther  enacted  by  the  authority  aforefaid,  That  after  the 
pa(Eng  of  this  act,  no  perfon  (hall  make,  or  caufe  to  be 
made,  any  hedge  or  other  fence,  on  any  turnpike-road 
not  inclofed  on  both  fides,  within  the  diftance  of  thirty 
feet,  or  plough  or  brtak  up  the  foil  of  any  land  or  ground 
within  the  diftance  of  fifteen  feet,  from  the  middle  or 
centre  of  any  turnpike-road  made  or  to  Be  made  within 
this  kingdom  :  And  if  any  perfon  (hall  hereafter  make, 
or  caufe  to  be  made,  any  hedge  or  fence  contrary  hereto, 
within  the  diftance  of  thirty  feet  from  the  middle  or  cen- 
tre of  any  turnpike-road,  it  (hall  be  lawful  for  the  truftees 
for  the  care  of  fuch  road,  or  any  five  or  more  of  them, 
to  caufe  fuch  hedge  or  fence  to  be  taken  down  at  the 
exoence  of  the  perfon  or  perfons  to  whom  the  fame  (hall 
belong;  and  in  cafe  fuch  perfon  (hall  negleft  or  refufe  to 
pay  fuch  expence  to  the  faid  truftees,  or  fuch  perfon  or 
jjerfons  as  they,  or  any  five  or  more  of  them,  (hall  ap- 
point to  receive  the  fame,  it  (hall  and  may  be  lawful  for 
any  one  or  more  juftice  or  juftices  of  the  peace  for  the 
county  or  place  where  the  offence  (hall  be  committed, 
by  warrant  under  his  or  their  hand  and  feal,  or  hands  and 
feals,  (which  warrant  fuch  juftice  or  juftices  is  and  are  hereby 
authorized  and  impowered  to  grant)  to  levy  the  fame  by 
diftrefs  and  fale  of  the  offisnder's  goods  and  chattels,  ren- 
dering the  overplus  to  the  owner  on  demand  :  And  if 
any  perfon  (hall  hereafter  plough  or  break  up  the  foil  of 
any  land  or  ground  within  the  diftance  of  fifteen  feet 
from  the  middle  or  centre  of  any  turnpike-road,  fuch 
perfon  (hall  forfeit  the  fum  of  forty  (hillings;  and  it  (hall 
and  may  be  lawful  for  any  one  or  more  juftice  or  juftices 
of  the  peace  of  the  county  or  place  where  fuch  ofFence 
(hall  be  committed,  upon  complaint  to  him  or  them 
made  upon  oath,  (which  oath  fuch  juftice  or  j>iftices  is 
and  are  hereby  authorized  and  required  to  adminifter)  to 
levy  the  fame  by  diftrefs  and  fale  of  the  offender's  goods 
1  and  chattels,  rendering  the  overplus  to  the  owner,  on 
demand. 

I       Se£l.  8.  And  be  it  further  enafted.  That  if  any  perfon 

,  or  perfons  (hall  think  him,  her  or  themfelves  aggrieved, 

\  by  the  determination  of  fuch  juftice  of  the  peace^  he,  ftie 

or   they  may  appeal  to  the  general  quarter-feffion  of  the 

peace,  who   (hall  finally  determine   the  matter  of  fuch 

appeal,  and  allow  fuch  cofts,    not  exceeding  forty  (hil- 

VoL.  II.  N^  8q. 
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lings,   fo-either  party,  as  fuch  feffion  (hall  think  fit  j  in 
which  cuk  no  certiorari  (hall  lie  or  be  brought. 

Sect.  9.  And  whereas  the  truftees  of  feveral  turnpike- 
roads  are  not  fufficiently  impowered  to  punifh  nufances 
in  the  feveral  roads  under  their  care;  Be  it  therefore  fur- 
ther enafted  by  the  authority  aforefaid.  That  the  faid 
truftees  of  the  feveral  roads  refpeftively,  or  any  five  or 
more  of  them,  may,  and  they  are  hereby  required,  if 
they  (hall  think  fit,  to  direft  profecutions  by  indiftment 
againft  the  offender  or  offenders  for  any  nufance  done, 
committed  or  continued  in,  to  or  upon  any  of  the 
turnpike-roads  under  their  care  refpeftively,  at  the  ex- 
pence  of  the  revenues  belonging  to  fuch  turnpike-roads 
refpeftively. 

Sect.  10.  And  be  it  enafted  by  the  authority  aforefaid. 
That  if  any  aftion  or  fuit  (hall  be  commenced  againft 
any  perfon  or  perfons  for  any  thing  done  or  afted  inpur- 
fuance  of  this  act ;  then,  and  in  every  fuch  cafe,  fuch 
action  or  fuit  (hall  be  commenced  or  profecuted  within  fix 
calendar  months  next  after  the  fact  committed,  and  not 
afterwards  ;  and  the  fame,  and  every  fuch  action  or  fuit, 
(hall  be  brought  in  the  county,  riding  or  place,  where 
the  perfon,  againft  whom  fuch  action  or  fuit  (hall  be 
commenced,  doth  ordinarily  inhabit  and  refide,  or  in  the 
county  or  riding  where  the  fact  was  committed,  and  not 
elfewhere;  and  the  defendant  or  defendants,  in  every 
fuch  action  or  fuit,  ftiall  and  may  plead  the  general  {fie, 
and  give  this  act  and  the  fpecial  matter  in  evidence,  at 
any  trial  to  be  had  thereupon  ;  and  that  the  fame  was 
done  in  purfuance  and  by  the  authority  of  thi-  prefent 
act ;  and  if  the  fame  (hall  appear  to  have  been  fo  done 
or  if  any  fuch  action  or  fuit  (hall  be  brought  after  the 
time  herein  before  limited  for  bringing  the  fame,  or  be 
brought  or  laid  in  any  other  county,  riding  or  place 
than  as  afore-mentioned,  then  the  jury  ftiall  find  for  vhe 
defendant  or  defendants  ;  or  if  the  plaintiff  or  plaintiffs 
(hall  become  nonfuited,  or  difcontinue  his,  her  or  .heir 
action,  after  the  defendant  or  defendants  (hall  have  ap- 
peared ;  or  if,  upon  demurrer,  judgment  (hall  be  given 
againft  the  plaintiff  or  plaintiff's,  the  defendant  or  defen- 
dants (hall  and  may  recover  treble  cofts,  and  have  the 
like  remedy  for  recovery  thereof,  as  any  defendant  or 
defendants  hath  or  have  in  any  other  cafes  by  law. 

!gigl)\Uapmcn.  a  reward  of  40/.  is  given  for  the  ap- 
prehending and  taking  of  a  highwayman,  to  be  paid 
within  a  month  after  conviction  by  the  (heriff  of  the 
county,  i^c.     4^5  l^tll.  ^  Ma.    c.  8.     See  JfeloilV 

ISolibcrp.  '       "  * 

^iglcrs.    SeedRame,  ^^olpaapg. 

!^tt0  tCftillttS.  Thefe  words  were  anciently  added  In 
deeds  after  the  in  cujus  rei  tefiimonium,  and  written  with 
the  fame  hand  as  the  deed,  which  witne/fes  were  called 
the  deed  read,  and  then  their  names  entered  :  And  this 
claufe  of  hiis  tejlibus  in  fubjects  deeds  continued  till  the 
rtign  of  Hen.  8.  but  now  is  quite  left  off.  Co.  on  Lit 
fol  6. 

^inDC,  [John,  ferjeant  at  law)  The  manor  of  Burle- 
ivas,  how  allured  to  him  and  his  heirs,  34  l^  33  Hen.  8. 
c.  24. 

l^inDCni  IjdmiltCS,  A  fociety  of  men  ;  from  the  Sax. 
Hindene,  focietas :  for  in  the  time  of  our  Saxon  anceftors 
all  men  were  ranked  into  three  clafles,  the  loiveft,  the 
middle,  and  highcjl,  and  were  valued  according  to  the 
clafs  they  were  in  ;  that  is,  if  any  injury  was  done,  fa- 
tisfaction  was  to  be  made  according  to  the  value  or 
worth  of  the  man  to  whom  it  was  done.  The  hweji 
were  thofe  who  were  worth  ten  pounds,  or  two  hun- 
dred (hillings,  and  they  were  called  viri  ducenteni,  or 
fwyhcndcmen,  and  their  wive?,  twyhinda' s  \  the  middle 
were  valued  at  fix  hundred  (hillings,  and  were  called 
fixhindemen,  and  their  wives  fixhinda's ;  the  highcji  were 
valued  at  twelve  hundred  (hillings,  and  were  called 
iivelfhindemen,  and  their  wives  twelfhinda's.  Bromp.  Leg. 
Al'fredi,    cap.    12,    30,    31,     32.      See  STtuiijinDt   and 

l^iuC,  {Sax.)  a  fervant,  or  one  of  the  family  ;  but  it 
is  now  taken,  in  a  more  reftrictive  fenfe,  for  a  fervant  at 
hiifbandry;  and  ihs  mafter-hine,  he  that  overfees  the  reft. 
Stat.  11  R.  2.  a:p.  4. 

L  1 1  Igincfare, 
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l^iue'fnrC,  or  IjCtufaVC,  (from  the  S,ix.  hlne,  a  fa- 
vant;  Tixxi  fare,,  ■&  going,  or  fajlige,)  The  lofs  or  depar- 
ture of  a  fervant  from  his  mafter.  Si  quis  occidit  hominem 
regis  &  facit  Heiufaram,  det  ngi  xxs.  &c.  Domefday, 
tit.  Arccnfcld.  So  in  Domejdas,  ^ui  facem  regis,  ^c. 
tentum  fol.  emendabat  U'  tantundan  dahat  qui  forejlell  vei 
Htinfare  faciebat.     Hift.  Angl.  Scripcores,  a  Dr.  Gale, 

fol.  772 

^inC^gClD,  Signijicat  quietantiam  transgrejjionis  illata: 
in  Jervum  travfgredicntcm.  MS.  penes  Arth.  Trevor,   Arm. 

^itciffttnliaj  The  divifion  of  an  inheritance  among 
the'A«Vj.  Goldm.  Did.  actio  Hircifcundas.  Cowell, 
edit.  1727.     See  SttiOit. 

•l^irD,  Domcjiica  vel  iiitrinfeca  familia.  Inter  P!a. 
Trin.  12  Edw.  2.  Ebor.  48.  MS. 

l^iCCtnaU,  A  fubjcd ;  from  the  Sax.  Hiran,  cbedire. 
But  it  feems  rather  to  iignify  one  who  ferves  in  the 
King's  hall  to  guard  him  ;  from  the  Sax.  bird,  aula,  and 
man,  homo.     Du  Frefne.      Coivell,  edit.   1727. 

iBil'5  or  ^Urit,   A  little  wood.     Domefday. 

i^illje.     See  l-5ptljc. 

^lafOJilfOClia,  The  Lord's  protcclion  ;  from  the  Sax. 
Halford,  dominus,  and  fscn,  libertas.  Nee  dominus  homi- 
ni  libera  hlafordfocnam  proZ»;7)frt/.      Leg.  Adelftan,  cap.  5. 

iiplafOCnCC,  The  benefit  of  the  law  ;  from  the  Sax. 
laga,  lex,  and  focn,  libertas 

©loti),  An  unlawful  company,  from  feven  to  thirty- 
five!  ^i  de  hloth  fucrit  acciifatus,  abneget  per  centum 
vinnti  hidas,  vel  fie  cmendet ;  that  is,  he  who  is  accu- 
feJ  for  being  at  an  unlawful  rout,  let  him  purge  himfelf 
tot  facramcntatiblis  quot  is  qui  1 20  hidas  ajlimatur  ;  or, 
let  him  clear  himfelf  by  a  mulft,  which  is  called  hloth- 
bota.     Co'.vell,  edit.    1727. 

^lOtijbOtC,  A  muldl  fct  on  him  who  is  in  a  riot. 
From  the  Sax.  hloth,  turma,  and  bote,  co7npenfatio. 

-Itjoatt^mcn,  An  ancient  gild  or  fraternity  at  New- 
cajlle  upon  Tyne,  who  dealt  in  fea-coal  j  they  arc  men- 
tioned flat.   21  Jac.  I.   cap.  3. 

l^oWcrS,  or  l^obilCl'0,  {Hobelarii)  Erant  milites  gre- 
garii,  levi  armatura  i5f  mediocri  equo,  ad  omnem  motum 
agili,  fub  Edvardo  3.  in  gallia  merentes,  DiSft  (ut  reor) 
•vet  ab  ifiiufmodi  equo,  an  hobby  appellate,  vel  potius  a  gal. 
hobille,/ttn;V(7.  Tabula  claffes  defcribentcs  in  exercituejufdem 
Edwardi  Caletem  obfidentes,  anno  17,^0.  fie  habent.  Sub 
comite  Kildaria,  bannerets  I,  knights  i,  ejquires  38,  hobi- 
lers  27,  i^c.  Thcfe  were  light  horfemen,  or  certain  te- 
nants, who,  by  their  tenure,  were  bound  to  maintain  a 
little  light  nag  for  certifying  any  invafion,  or  fuch  like 
peril  towards  the  fea  fide,  as  Portfmouth.  i^c.  of  which 
you  may  read  18  Ed.  3.  flat.  I.  c.  7.  and  2$  eJufdem,JIat. 
5.  cap.  8.  and  Cam.  Britan.  fol.  272.  Duravit  vocabu~ 
lum  ufque  ad  atatem  H.  8.  fays  Spelman.  Gentz  darmes  iff 
hobelours.  See  Prin's  Animad.  on  4  Inji.  f.  307.  Ho- 
bcleries.  Rot.  Pari.  21  Edw.  3.  Sometimes  the  word 
figniiies  thofe  who  ufed  bows  and  arrows,  viz.  Pro  war- 
da  maris  te?iipore  guerra,  pro  hoberariis  fagittariis  inveni- 
endis,  iffc.  Thorn.  Anno  1364.  So  in  the  Monajiic. 
Pro  munitione  Isf  apparatibus  hominum  ad  arma  iiobelario- 
rum  fagittariorum.     Cowell,  edit.    1727. 

^OCCUS  l'aU0,  It  feems  to  be.a  hoke,  hok  or  lefTer  pit 
of  fait.  In  which  habuit  Rex  Edwardus  domus  xi. 

£3"  in  V.  plateis  habebat  Rex  E.  fuam  partem.  In  Tepewick 
puteo  liv.  falines  is'  ii.  hocci  reddunt  vi.  fol.  isf  viii.  denar. 
In  alio  puteo  Helperis  xvii.  falince.  In  tertio  puteo  Mi- 
delmic  xii.  faliius  £3"  ii.  partes  de  i.  hocco  rtddebant  vi. 
folidas  &  viii.  denarios. ■  Ex  Libro  Domefday,  Wor- 
cefterfhire. 

l^>OCkCttOJ,  or  I^OCClU'etClH:,  L  an  old  French  word 
for  a  knight  of  the  port,  a  decayed  man,  a  bafket  car- 
rier. 3  Part.  InJi.  f.  175.  ^e  nul  ettquerelant  neu  rcfpoig- 
nant  ne  foit  fxrpris  neu  chejon  per  bockettours,  parent  que 
la  verite  ne  foit  enfue,  Stat.  Ragman.  Cowell,  edit, 
J727. 

l^acfo2CaC$tiaV#n30Uep,  Was  a  duty  given  to  the 
landlord,  that  his  tenants  and  bond-meninight  folemnize 
that  day  on  which  the  Englijh  maftered  the  Danes,  be- 
ing the  fecond  'Tuefday  after  Enjler  week,  Cozvell,  edit, 
J727, 
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BOfCa,  i:}0C5gia,  Bogium,  IjOdj,  A  mountain  or 
hill,  from  the  Germ,  bscgh,  alius  ;  or  from  the  Sax. 
hou,  mons,  tiie^  being  changed  into  ?^  Edwinus  invenit 
quendarn  coliem  ij  hogam  petrofam,  &  ibi  adifcavit  quon- 
dam villain  quam  wirawV  Stanhogiam,  pfiea  Stanhow,  i.  e, 
mcntem  lapidofum.     Du  Frefne.     Cowell,  edit.    1727. 

l^Ogallcr,  A  litiie  hog.  In  legibus  pjrcJJar.  Scotic. 
cap.  7.      Ijie  efi  modus  pannagii,  viz.   De  qualibet  cindra^ 

1.  e.  De  decern  porcis.  Rex  kabebit  meliorem  porcum,  isf  fo- 
rejlarius  unum  hogaitrum.  It  figniiies  alfo  flieep.  Ter- 
tium  ovile  pro  hogaitris  annatis  iff  juvenikis.     Fleta,  lib. 

2.  cap,  79. 

^OpuJjinC  or  :3gCn!)iue,  /.  e.  fewus  proprius,  i.  e. 
third  night  own  fervant,  Is  he  that  comes  gueftwife  ta 
an  inn  or  houfe,  and  lies  there  the  third  night,  after 
which  lie  is  accounted  of  his  family  in  whofe  houfe  he 
lieth  ;  and  if  he  offend  the  King's  peace,  his  hod  muft 
be  anfwerable  for  him.  BraHon,  lib.  3.  traSl.  2.  c,  10. 
In  the  laws  of  Ingulplms,  fet  forth  by  Lombard,  he  is  cal- 
led Agenhine,  where  you  may  read  more  of  this  matter. 

Cowell,  edit.  1727.    See  23l)ivc^utgijtratonc?l)inr, 

il^Ogpfius,  i9C5gaCCV,  A  flieep  of  the  fecond  year. 
———Agni  prima  computo  pofi quam  nati  funt  agni  vocantur 
fecundo  anno  hoggaftri.  Et  conjunguntur  multanes  cum  mul- 
tonibus,  iff  hurtardi  cum  hurtardis,  iff  femella  cum  ovibus. 

Regula  computi  domus  de  Farendon.     MS. Centum 

oves  pafcantur,  fcilicet,  mult  ones  cum  multonibus,  matt  ices 
cum  matricibus,  hogacii  cum  hogaciis,  Cartular.  Abbat. 
Glafton.  MS.  fo,  48.  a.  And  indeed  in  many,  efpe- 
cially  the  northern  parts  of  England,  flieep  after  they  lofe 
the  name  of  lambs,  are  called  bogs,  as  in  Kent,  tags. 
Cowell,  edit,    1727, 

©OgiljCati,  Is  a  meafure  of  wine,  oil,  i^e.  contain- 
ing half  a  pipe,  the  fourth  part  of  a  tun,  or  fixty- three 
gallons.     Stat,  i  R.  3.  c.  13.     See  iSarrcI. 

I^OggUS,  ^pOgtCtUS,    A    hog   or    fwine,   beyond    the 

growth  of  a   pig. Porcelli  prima  compoto  pojlquam  nati 

funt   vocantur,   fecundo  compoto   hoggi    vocantur.     Regula 

Compoti  Domus  de  Farendon.  IAS. Solvent  eodem 

die  pro  porco  fuperannuavo  unum  denarium,  iff  pro  hogi- 
etto  dimidii  anni  unum  obolum.  Cartular,  Radingef.  MS. 
fol.  221,  B, 

igogs  ann  Ijogs  fl£0j.    See  Cattle,  §>iuiue. 

^OkCfap,  otherwife  called  Hock-Tuefday,  Dies  Martis 
quam  quindenam  pafcha  vacant.  The  fecond  Tuefday  after 
Ea/ler-week.     A  day  fo  remarkable  in  ancient  time,  that- 

1  have  feen  a  leafe  without  date,  referving  fo  much  rent 
payable  Ad  duos  anni  terminos,  Jcil.  ad  le  Ilokeday,  ts"  ad 

fefium  San^i  Mich.  Et  ad  fejlum  St.  A'lich.  cum  tenere 
voluerit  fenefcallus  curiae  de  la  Hele,  habebit  de  celerarit 
quinque  albos  panes  iff  cc/Irellos  fuos  plenos  cervifne,  iff  ad 
idem  fcjium  pro  curia  de  Kinerfdone  de  privilegiis  tenen- 
dis,  habibit  totidem  ^  de  In  Hokeday  totidem.  Mon.  Angl.' 

2  par.  f.  550.  b.  And  in  the  accounts  of  Magdelen 
College  in  Oxford  there  is  yearly  an  allowance  pro  mulieri- 
bus  hockantibus,  in  fome  manors  of  theirs  in  Hampjlnre, 
where  the  men  hock  the  women  on  Monday,  and  I  contra. 
on  Tuefday.  See  ^0Ck.'2DtICSt!aiVi190Ufp.  The  mean- 
ing of  it  is,  that  on  that  d,^v  the  women  in  merriment 
flop  the  ways  with  ropes,  and  pull  pafTengers  to  them, 
defiring  fomething  to  be  laid  cut  in  pious  ufes.  Cowelly 
edit.    1727. 

^OlbOUni,  St.  Andrew's  parifli,  Holbourn  how  to  be, 
afleifed,  30  Geo.  2.  c.  3.  fei^.  72. 

?^0lDC;S,  BailiiFs  of  a  town  or  city.  From  the  Sax. 
hold,  i.  e.  fummus  prapofitus.  Others  are  of  opinion 
that  it  fignifies  a  general  ;  for  hold  in  Sa.xon  doth  ajfo  fig- 
nify  fummus  imperator.  Comitis  JVercgildum,  i.  e.  /EJlima- 
tio  capitis,  efi  i^  millia  thrympja,  hold  is  iff  fimmi  prapo- 
fiti  quatuor  millia  tbrympfa.  Leges  Alured.  de  Were- 
gildis, 

^^OlDing  Cl3Ci;  a  term,  iffc.  Lands  were  devifed 
to  A.  till  800  /.  raifed.  Refolved,  that  if  the  heir  at 
law,  or  he  in  reverfion  or  remainder,  in  cafe  of  Icufe  or 
limitation  of  a  life,  enters  upon  A.'  ot  on  him  to  whom 
the  lands  are  devifed  or  limited,  and  expels  him,  'tis  in 
the  ele6lion  of  him  fo  expelled,  either  to  bring  his  adlion 
and  recover  the  mean  profits  which  fiiall  be  accounted 
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parcel  of  the  fum,  or  he  may  re-enfer  and  hold  over  til! 
he  (hall  levy  the  entire  fum,  not  accounting  the  time  of 
his  expulfion.  But  oiherwlfe,  if  the  expulfion  was  bv  a 
flranger.  4  Rel>.  82.  Mich.  41  iJ  42  £U%.  Corbet's 
cafe. 

There  is  a  difFerence  between  an  elegit  and  a  flatute- 
merchant ;  for  in  an  elegit  he  c.;n't  hold  over;  but  upon  a 
ftitute-merchant  he  may,  becaufe  tiie  extender  is  to  have 
his  chara,es  and  expences  over  a;id  above  the  debt,  which 
are  not  to  be  recovered  upon  tiie  elegit.  Arg.  Ivlich. 
1656.  Hard.  80.  cites  4  Rep.  67.  b.  Fulwood'i  cafe.    See 

^olm,  (Sax.)  Hulmus,  infula  amnica,  A  river  ifland, 
according  to  Bede  ;  or  plain  grafs  ground  upon  water- 
fides,  or  in  the  water,  according  to  Camden.  Cum  duobus 
holmis  in  cctmpis  di  IVedone.     Mon.  Angl.  2  par.  fol.  262. 

b.  Therefore  where  any  place  is  called  by  that  name, 
or  where  this  fyilable  is  joined  with  any  other  in  the 
names  of  places,  it  fignifies  n  place  furrounded  with  wa- 
ter ;  as  the  Flatbolmes,  the  Stepholnies,  near  Briftol :  But 
if  the  fituation  of  the  place  is  not  near  the  water,  then 
it  may  fignify  a  hilly  place  ;  for  holm  in  Saxon,  is  in 
EngliJJ)  an  hill  or  clifF.      Coivell,   edit.    1727. 

i^Olt,  (Sax.)  A  wood  or  grove  :  Wherefore  the  names 
of  towns  beginning  or  ending  with  holt,  as  Buckholt,  isfc. 
denote  that  formerly  there  was  great  plenty  of  wood  at 
thofe  places. 

iBoIlVDaVS  aUD  faftin^vCaVG,  AfTizes  may  be  taken 
in  Advent  and  Lent,  St.  lyejhn.  I.   3  £</.  I.  f.51. 

Shewing  of  wool  prohibited  on  Sundays,  i^c.    28  Ed.  3. 

c.  14- 

Fairs  and  markets  not  to  be  kept  on  Sundays  and  prin- 
cipal feftivals,  except  four  Sundays  in  Autumn,  27  H.  6. 
c.  5. 

Shoemakers  in  London  not  to  fell  or  fit  on  their  goods 
on  Sundays,  ^e.      4  Ed.  4.  c.  7.      I  Jac.  I.    c.  22.  /  29. 

Days  to  be  obferved  as  fi(h  days,  2  £3"  3  Ed.  6.  c.  19. 
5  El.  c.  5.  feet.  14,  15,  36,  40. 

What  holy-days  and  falting-days  fball  be  kept,  5^6 
Ed.  6.  c.  3. 

Penalty  of  not  reforting  to  church  on  Sundays  and 
holy-days,    1  El.   c.  2.  feet.  14. 

fVednefday  not  to  be  a  fi(h-day,  27  El.  c.  11. 

ViiSluallers  prohibited  to  utter  flcfh  on  fifli-days,  27  El. 
f.  II. 

The  penalty  of  eating  flefh  on  fiQi-days  diminifhed, 
35  El  c.  7.  fet.  22. 

Regulations  of  licences  to  eat  flcfii  in  Lent,  i  fac.  i. 
c.  29. 

The  fifth  of  November  to  be  kept  as  a  day  of  thankf- 
giving,   3  fac.  i.e.  i. 

The  punifhment  of  ufing  fports  on  the  Sunday,  i  Car.  i. 

c.  I. 

Carriers,  drovers,  butchers  or  higlers,  not  to  travel  or 
expofe  meat  on  the  Sunday,  3  Car.  i.  c.  2.     29  Car,  2. 

'•  7- 

The  29th  of  May  to  be  an  anniverfary  thankfgiving, 

1 2  Car.  2.  f .  1 4 

The  30ch  of  January  to  be  kept  as  an  anniverfary  day 
of  humiliation,    12  Car.  2.  c.  30.  JeSi.  I. 

The  2d  of  Septejnber  to  be  annually  kept  as  a  faft  in 
London,   19  Car.  2.  c.  3.  /  28. 

No  wares  to  be  cxpofed  to  fale  on  the  Sunday,  29 
Car.  2.  c.  7. 

Except  viftuals  in  inns,  (Je.  or  milk,  ih:d.  feSi.  3. 
or  mackarel,   10  £5'  11  IV.  2-  <•"•  24.  fe£l.  14. 

Coachmen  or  chairmen  may  ply  on  the  Lord's  day, 
notwithftanding  the  29  Car.  2.  e.  7.  9  Jivi.  c.  23. 
feSl.  2C. 

Perfons  not  to  travel  in  boats,  t^c.  on  the  Sunday, 
29  Car.  2.  f.  7.  feli.  2. 

The  Tule  Vacance  in  Scotland  rcffored,  10  .-inn.  c.  1 3. 
repealed  I  Geo.  i.  c.  28.     Sse  CalCrtDai'. 

l^OlpiJCatl,  Rock  fait  may  be  ufed  in  it's  fait- works, 
6  J>m.  e.  1 2.  fen.  2. 

^OniacrC,  (Homagium,)  Probably  derived  from  homo, 
becaufe  when  the  tenant  does  this  fervice  to  his  lord,  he 
fays,  /  become  your  ?nan ;  k  is  alfo  called  marbcsd.  Co. 
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on  Litl.  fol.  64.  The  French  word  imports  as  much  as 
fides  cHentclaris ;  for  in  the  original  grants  of  lands  and 
tenements  by  way  of  fee,  the  lord  did  not  only  tie  his 
tenants  to  certain  fervices,  but  alfo  took  a  fubmiffion, 
with  promife  and  oath,  to  be  true  and  loyal  to  him  as 
their  lord  and  benefaftor.  This  fubmiffion  was  and  is 
called  homage,  the  form  whereof  you  have  in  the  fecond 
ffatute  17  Ed.  2,  in  thefe  words:' When  a  freeman  fhall 
do  homage  to  his  lord,  of  whom  he  holdeth  in  chief,  he 
fhall  hold  his  hands  together  between  the  hands  of  his 
lord,  and  (hall  fay  thus ;  /  become  your  man  from  this  day 
forth  for  life,  for  member,  and  for  worldly  honour,  and 
fliall  owe  you  my  faith,  for  the  land  I  hold  of  you,  faving 
the  faith  that  I  owe  unto  cur  Scvereign  Lord  the  King,  and 
to  mine  other  lords.  And  in  this  manner  the  lord  of  the 
fee,  for  which  homage  is  due,  taketh  homage  of  every  te- 
nant as  he  Cometh  to  the  land  or  fee,  Glanvil,  lib.  9.  c.i. 
except  they  be  women,  who  perform  not  homage,  but  by 
their  hufbandj.  Yet  Fitzherbert  in  his  Nat.  Brev.  f.  157. 
faith  the  contrary.  Tne  reafon  of  this,  Skene  giveth  de 
verb,  fignif  verbo  Homagium,  becaufe  homage  fpecially 
concerneih  fervice  in  war.  He  faith  alfo.  That  confe- 
crated  biOiops  do  no  homage,  but  only  fealty  ;  and  yet  we 
find  the  archbifliop  of  Canterbury  do  homage  on  his  knees 
to  our  Kings  at  their  coronation  ;  and  it  hath  been  held, 
that  the  bilhop  of  Sodor  in  the  Jfle  of  Man,  is  homager  to 
the  Earl  of  Derby.  And  in  the  Reg.  Orig.  fol.  2gb.  that 
a  woman  taking  livery  of  lands  holden  by  Knight's  fer- 
vice, muft  do  homage,  i3\.  Concerning  the  homage  of 
confecrated  bifliops,  read  Fulbecke,  fol.  20.  in  *thefe 
words  :  By  our  law  a  religious  man  may  do  homage,  but 
may  not  fay  to  his  lord,  Ego  devenio  homo  vejler,  becaufe 
he  hath  profefled  bimfelf  to  be  only  God's  man  ;  but  he 
may  fay,  /  do  unto  you  homage,  and  to  you  fhall  be  faith- 
ful and  loyal.  See  of  this  Britton,  cap.  68.  Homage  is 
alfo  taken  in  fome  cafes  to  fignify  the  particular  place  or 
diftrid  where  the  fervices  are  to  be  performed,  as  thus, 
viz.  Henricus  Rex,  isfc.  Si  abbas  de  Ramfey  poterit  mon- 
Jlrare  quod  nullus  antecefforum  operaffet  ad  hominium  de 
Brampton.  BraSlon,  lib.  2.  cap.  35.  par.  12.  Fleta, 
lib.  3.  c.  16,  17.  Homage  is  either  new  with  the  fee,  or 
anceftrel,  that  is,  where  a  man  and  his  anceftors,  time 
out  of  mind,  have  held  their  lands  by  homage  to  their 
lord,  whereby  the  lord  is  tied  to  warrant  the  land  unto 
his  tenant.  This  homage  is  ufed  in  all  other  countries  as 
well  as  ours,  and  was  wont  to  be  called  Hominium. 
See  Hoioman  de  verbis  feudalibus,  verbo  Homo.  Sken: 
divides  it  into  Ligeum  £3"  non  ligeum,  de  verbo  fignif.  verbo 
Homage,  for  which  fee  JLifgC  ;  and  Hotoman,  difputatiane 
de  feudis  iertia.  Homage  lo  fometimes  ufed  for  the  jury 
in  a  court  baron.  Smith  de  Rep.  Ang.  lib.  2.  cap.  2-'. 
The  tcafon  is,  becaufe  it  confifteth  mofl  commonly  of 
fuch  as  owe  homage  unto  the  lord  of  the  fee;  and  thefe, 
by  the  Feudijls,  are  called  Pares  curiis.  Of  this  homage 
you  may  read  in  the  29th  chapter  of  the  Grand  Cuftumary 
of  Normandy,  and  otl;ers  not  ufed  by  us.  See  further  in 
Hotoman  difputat.  de  feudis,  pag.  861.  read  Skene  de  verb, 
fgnif.  tit.  Homagium,  to  whom  you  may  alfo  add  a  large 
difcourfe  in  fpeculo  Durandi,  commonly  called  SDeculator 
among  the  Civilians,  tit.  de  Feudis.  The  fie  ward  of  the 
lord  may  take  fealty,  but  not  homage.  Cowell,  edit. 
1727.     See  the  flat.    12  Car.  2.  cap.  24. 

I^CmagC  anrrJrcI,  Is,  where  a  man  and  his  ancejlors, 
time  out  of  mind,  held  their  land  of  their  lord  and  his 
anccfiors  by  homage;  and  if  fuch  lord  have  received 
homage,  he  is  bound  to  acquit  the  tenant  againft  all  other 
lords  above  him  of  every  manner  of  fervice;  and  if  the 
tenant  hath  done  homage  to  his  lord,  and  is  impleaded, 
and  vouches  the  lord  to  warranty,  the  lord  is  bound  to 
warrant  him;  and  if  the  tenant  lofe,  he  fli.ill  recover  in 
value  againft  the  lord  fo  much  of  the  lands  as  he  had  at 
that  time  of  the  voucher,  or  any  time  after.  To  this 
efteift  Littleton  ;  upon  which  Coke  fays,  in  his  example 
here  put,  There  tnufi  be  a  double  prefription  both  in  the 
blood  of  the  lord  and  the  tenant  ;  and  therefore  I  think, 
there  is  little  or  no  land  at  all  at  this  day  holden  by  homage 
anceftrel.  Yet  (as  one  avers)  in  the  m;in:r  of  Whitney 
m  H:refordfl:irc,  whofe  lord  is  of  the  fame. name,  and 

thQ 


H     O     M 

the  family  has  continued  there  many  ages,  is  one  TVejl, 
a  tenant,  who  can  prefcribe  to  hold  his  land  of  Thomas 
JVbitney,  Efq;  the  prefent  lord,  by  homage  ancejirel. 
Coivell,  edit.  1 7  27. 

pontage  jltrp,  Is  a  jury  in  a  court  baron,  confifting 
of  tenants  that  do  homage  to  the  lord  of  the  fee ;  and 
thefe  by  the  Feudifts  are  called  Pares  curia:  They  in- 
quire and  make  prefentments  of  defaults  and  deaths  of 
tenants,  admittances,  and  furrenders  in  the  lord  s  court, 
i^c.     Kitch. 

^OtTlilCCCC,  One  that  does,  or  is  bound  to  do  homage  : 
As  the  biriiop  of  Sodor  in  the  I^e  of  Man  was  faid  to  be 
homager  to  the  Earl  of  Derby.     See  ?l5omag;C. 

ii^OmagiO  ICfpCttuaniJO,  Is  a  writ  direfled  to  the 
efcheator  ;  commanding  him  to  deliver  feifin  of  lands  to 
the  heir  that  is  of  full  age,  notwithftanding  his  homage 
not  done,  which  ought  to  be  performed  before  the  heir 
has  livery,  or  his  lands;  except  there  fall  out  fome  rea- 
fonable  caiife  to  hinder  it.      F.  N.  B.  fol.  269. 

ili^OtJiajtunt  reDDCt?,  To  renounce  homage,  when  the 
vafial  made  a  folemn  declaration  of  difowning  and  defying 
his  lord.     For  which,  there  was  a  fet  form  and  method 

prefcribed   by  the  feudatary  laws. Item  reddere  poterit 

Domino  fuo  homagium  fuum.,  fimul  cum  tenemento,  propter 
capitales  inimicitias,  ut  liberius  profequatnr  apellum  fuum, 
ftf  Jic  dijfohitur  homagium.  Br  ait  on,  lib.  2.  cap.  35. 
fe£i.  35.  This  is  the  meaning  of  that  paflage  in  Richardus 
Hujlaldenfis  de  Bello  Standard,  p.  321.     Itaque  Robert  us 

reddito  homagio  quod  ei  fecerat ad  fuos  focios  reverfus 

ejf.  And  of  Matt.  Pari/,  fub  anno  1 188.  tunc  Rex  An- 
glorum  Regi  Francorum  fecit  homagium,  quia  in  principio 
hujus  guerra  homagium  fuum  reddiderat  Regi  Francies. 
Cow  ell,  edit.  1727. 

^omrokf n,  or  Bamfoften,  and  ?^amfota,  (from  the 

Sax.  ham,  i.  e.  domus,  haUtatio,  and  focne,  libertas,  im- 
munitas,)  Is  by  Bracton,  lib.  3.  tract.  2.  c.  23.  thus  de- 
fined :  Homefoken  dicitur  invofio  domus  contra  pacem  Do- 
mini Regis,  vel  infultus  f actus  in  domo  extra  pacem  Domini. 
It  appears  by  Rajial,  that  in  ancient  times  fome  men 
had  an  immunity  to  do  this.  5;  quis  hamfocam  violaverit, 
jure  Anglorum  Regi  emendet  5  lihr.  LL.  Canuti,  cap.  39. 
Hamfoken  cjl  quod  prior  tenehit  placita  in  curia  ftia  de  his 
qui  ingrediuntur  domum  vel  curiam  alicujus  ad  litigandum, 
vel  furandum,  vel  quicquid  afportar.dum,  vel  aliquod  aliud 
faciendum,  contra  voluntatcm  i/lius  qui  debet ,  domum  vel 
curiam.     Ex   Reg.    Priora.    de  Cokesford.      See  iBain^ 

Token. 

Homefoken,  Isalfo  the  privilege  or  freedom  which  every 
man  hath  in  his  houfe  ;  and  he  who  invades  that  freedom 
is  properly  faid  facere  homefoken.  This  I  take  to  be  what 
we  now  call  burglary,  which  is  a  crime  of  a  very  heinous 
nature,  becaufe  'lis  not  only  a  breach  of  the  King's 
peace,  but  a  breach  of  that  liberty  which  a  man  hath  in 
his  houfe,  which,  as  we  commonly  fay,  (hould  be  his 
caftle,  and  therefore  ought  not  to  be  invaded,  Bracton, 
lib.  3.  tract.  2.  cap.  23.      Du  Cange. 

It  is  alfo  taken  tor  an  impunity  to  thofe  who  commit 
this  crime,  viz.  Homefoken,  hoc  eft,  quietus  ejfe  cle  amcr- 
ciamentis  pro  ingreffu  hofpitii  violentcr  U'  fine  liccntia,  ^ 
centra  pacem  Regis,  £v  quid  tencatis  placita  de  hujufmodi 
Iranfgrefftone  in  curia  vejira.      W.  Thorn,   p.  2030.     See 

^ninfokea. 

ij^omirifiC,  (Homiddium,)  Is  the  killing  of  a  man, 
and  is  divided  into  voluntary  and  cafual :  Homicide  vo- 
luntary is  that  which  is  deliberate,  and  committed  of  a 
fet  purpofe  to  kill ;  cafual  is  done  by  chance,  without  any 
intention  to  kill.  Homicide  voluntary  is  either  with  pre- 
cedent malice,  or  without.  The  former  is  murder,  and 
is  a  felonious  killing  through  malice  prcpenfed  of  any  per- 
fon  living  in  this  realm,  under  the  King's  proteffion. 
JVcfl.  par.  2.  Symbol,  tit.  Indictments,  feet.  37,  i^c.  ufque 
51.  where  you  may  fee  divers  fubdivifions  of  this  matter. 
See  alfo  G/(7«z;;7,  lib.  14.  cap.T,.  Bract,  lib.  3.  tract.  2. 
cap.  4.    15  b"  17.      Britton,  cap.  5,  6,  7. 

Offences  againft  the  life  of  a  man  come  under  the  ge- 
neral name  of  homicide,  which  in  our  laws  fignities  the 
killing  of  a  man  by  a  man.  i  Haivk.  P.  C.  66.  Brac- 
ton, lib.  3.  f.  4. 
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Homicide,  properly  fo  called,  is  either  againft  a  man's 
own  life,  (called  felf-murder,  or  fclo  de  fe,)  or  the  life  of 
another.  Homicide  againfl  the  life  of  another  either  a- 
mounts  to  felony,  or  does  not.  That  which  amounts  not  to 
felony,  is  either  jufiifiable,  and  caufes  no  forfeiture  at  all 
or  exaifable,  and  caufes  the  forfeiture  of  the  party's  goods' 
I  Hawk.   P.  C.   67,  69.  /     6       • 

1 .  Of  felf-  murder,  or  felo  de  fe. 

2.  Of  jujlifiable  homicide. 

3.  Of  excufable  homicide, 

4.  Of  marfiaughtcr . 

5.  Of  murder. 

I.  Of  felf-murder,  or  felo  de  fe. 

In  this,  as  well  as  all  other  felonies,  the  offender  ought 
to  be  of  the  age  of  difcretion,  and  compos  mentis;  and 
therefore,  that  an  infant  killing  himfelf  under  the  age  of 
difcretion,  or  a  lunatick  during  his  lunacy,  cannot  be  a 
felodefe.  I  Hawk.  6-].  Crom.  30.  a.  b.  31.  a.  H.P.C. 
28.     Dal.  cap.  92.      3  /«/?.  54. 

But  here  I  cannot  (fays  Mr.  ferjeant  Hawkins)  but 
take  notice  of  a  llrange  notion,  which  has  unaccountably 
prevailed  of  late,  that  every  one  who  kills  himft-lf  muft 
be  non  compos  of  courfe ;  for  it  is  faid  to  be  impofTible  that 
a  man  in  his  fenfes  fliould  do  a  thing  fo  contrary  to  na- 
ture and  all  fenfe  and  reafon.     3  Mod.  100. 

If  this  argument  be  good,  felf-murder  can  be  no  crime; 
for  a  madman  can  be  guilty  of  none.  But  it  is  won- 
derful that  the  repugnancy  to  nature  and  reafon,  which 
is  the  hig'.;ft  aggravation  of  this  offence,  fliould  be 
thought  to  make  it  impoffible  to  be  any  crime  at  all, 
which  cannot  but  be  the  recefl'ary  confequence  of  this 
pofition,  that  none  but  a  madman  can  be  guilty  of  it  ; 
may  it  not  with  as  much  reafon  be  argued,  that  the 
murder  of  a  child  or  of  a  parent  is  agamfl:  nature  and 
reafon,  and  confequently  that  no  man  in  his  fenfes  can 
commit  it.''  But  has  a  man  therefore  no  ufe  of  his  rea- 
fon, becaufe  he  a£fs  againft  right  reafon  .■'  Why  may 
not  the  pafHons  of  grief  and  difcontent  tempt  a  man 
knowingly  to  aft  againft  the  principles  of  nature  and 
reafon  in  this  cafe,  as  thofe  of  love,  hatred,  and  revenge, 
and  fuch  like,  are  too  well  known  to  do  in  others,  i 
Hawk.  P.C.  67. 

However  our  laws  have  always  had  fuch  an  abhor- 
rence of  this  crime,  that  not  only  he  who  kills  himfelf 
with  a  deliberate  and  diredl  purpofe  of  fo  doing,  but  alfo 
in  fome  cafes  he  who  malicioufly  attempts  to  kill  another, 
and  in  purfuance  of  fuch  an  attempt  unwillingly  kills 
himfelf,  fliall  be  adjudged  in  the  eye  of  the  law  a  felo  de 
fe;  for  wherever  death  is  caufed  by  any  aft  done  with  a 
murderous  intent,  it  makes  the  ofFender  a  murderer  ; 
and  therefore  \i  A.  difcharge  a  gun  at  B.  with  an  intent 
to  kill  him,  and  the  gun  break  and  kill  A.  or  if  A.  ftrike 
B.  to  the  ground,  and  then  haftily  falling  upon  him 
wound  himfelf  with  a  knife,  which  B.  happens  to  have 
in  his  hand,  and  die,  in  both  thefe  cafas  A.  is  felo  de  fe, 
for  he  is  the  only  agent,  i  Hawk.  P.  C.  68.  cites  Dal. 
cop.  92.  44  E.  3.  44.  44  Ajf.  55.  Bro.  Cor.  12,  14. 
Dalt.  cap.  92. 

But  if  B.  being  fo  affaulted,  had  been  driven  to  the  wall, 
and  holding  up  a  pitchfork  or  knife,  fianding  in  his  de- 
fence, and  A.  had  haftily  run  upon  the  fame,  and  been 
flain,  B.  fhould  be  judged  to  kill  him  in  his  own  de- 
fence. And  for  the'  fame  reafon,  perhaps  in  the  cafe 
above,  if  B.  after  he  had  fallen  to  the  ground,  had  hol- 
den  up  his  knife  or  fword  in  his  defence,  and  A.  bad 
fdllen  thereon,  and  been  flain,  B.  (hould  be  judged  to 
kill  him  fe  dcfendendo  ;  for  here  B.  exerts  his  ftrengch  in 
his  own  defence,  and  by  fo  doing  occafions  the  mortal 
wound  received  by  A.  I  Hawk.  P.  C.  68.  S.  P.C.  16. 
H.  P.  C.  28,  29.     Pult.  119.  b.     Crom.  28. 

He  who  kills  another  upon  his  dcfite  or  command,  is 
in  the  judgment  of  the  law  as  much  a  murderer,  as  if 
he  had  done  it  nictely  of  his  own  head,  and   the  perfon 

killed 
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killed  is  not  looked  upon  as  Tl  fclo  de  fe,  inafmucli  as  his 
aflent  was  merely  void,  as  being  againft  the  law  of  God 
and  man  :  But  where  two  perfons  agree  to  die  together, 
and  one  of  them  at  the  perfuafion  of  the  other  buys 
ratjbane,  and  mixes  it  in  a  potion,  and  both  drink  of 
it,  and  he  who  bought  and  made  the  potion,  furvives 
by  ufing  proper  remedies,  and  the  other  dies,  perhaps  it 
is  the  better  opinion,  that  he  who  dies  (hall  be  adjudged 
a  filo  de  fe,  becaufe  all  that  happened  was  originally 
owing  to  his  own  wicked  purpofe,  and  the  other  only  put 
it  in  his  power  to  execute  it  in  that  particular  manner. 
I  Hawk.  P.  C.  68.  cites  Keihu.  136.     Moor  754. 

And  as  to  what  fuch  an  offender  fliall  forfeit,  it  feems 
dear,  that  he  (hall  forfeit  all  chattels  real  or  perfonal 
which  he  hath  in  his  own  right,  and  alfo  all  chattels  real 
whereof  he  is  pofTefled  either  jointly  with  his  wife,  or  in 
her  right ;  and  alfo  all  bonds  and  other  perfonal  things  in 
adtion  belonging  folely  to  himfelf ;  and  alfo  all  perfonal 
things  in  a£tion,  ai.d,  as  fome  fay,  entire  chattels  in 
pofleffion  to  which  he  was  intitled  jointly  with  another, 
on  any  account  except  that  of  merchandize  :  But  it  is 
faid,  that  he  (hall  forfeit  a  moiety  only  of  fuch  joint 
chattels  as  may  be  fevered,  and  nothing  at  all  of  what 
he  was  polielfed  of  as  executor  or  adminiftrator.  i 
Hawk.  P.  C.  68.  cites  many  authorities. 

However  the  blood  of  a  felfo  de  fe  is  not  corrupted, 
nor  his  lands  of  inheritance  forfeited,  nor  his  wrfe  bar- 
red of  her  dower,  i  Hawk.  P.  C.  68,  Plow.  Cam. 
261.  b.  262.  a. 

Alfo  no  part  of  the  perfonal  eftate  is  veiled  in  the 
King,  before  the  felf-murder  is  found  by  fome  inquifi- 
tion  ;  and  confequently  the  lorfeiture  thereof  is  faved  by 
a  parui)n  of  ihe  cfFence  before  fuch  finding,  i  Hawk. 
P.  C.  68.  5  Co.  110.  i.  3  In/i.  54.  1  Saund.  362. 
I  Sid.  150,   162. 

But  if  there  be  no  fuch  pardon,  the  whole  is  forfeited 
immediately  afier  fuch  inquifition,  from  the  time  fuch 
mortal  wound  was  given,  and  all  intermediate  alienations 
are  avoided.  i  Hawk.  P.  C.  68.  Plow.  Com.  260. 
H.  P.  C.  29.     5  Co.  no. 

And  fuch  iiiquifitions  ought  to  be  by  the  coroner  fu- 
per  vifum  corporis,  if  the  body  can  be  found,  and  an  in- 
quifinon  fo  taken,  as  fome  fay,  cannot  be  traverfed.  i 
Hawk.  P.  C.  68.     H.  P.  C.  29.     3  I„Ji.  55. 

But  if  the  body  cannot  be  found,  fo  tiiat  the  coroner, 
who  has  authority  only  fuper  vifum  corporis,  cannot  pro- 
ceed, the  inquiry  may  be  by  juftices  of  peace,  (who  by 
their  commijTion  have  a  general  power  to  inquire  of  all 
felonies,)  or  in  the  King's  Bench,  if  the  felony  were 
committed  in  the  county  where  ihe  faid  court  fits;  and 
fuch  inquifitions  are  traverfable  by  the  executor,  iffc.  I 
,Hawi.  P.C.bg.  Z^JhsS-  H.  P.  C.  2().  2  Lev. 
141, 

Alfo  all  inquifitions  of  tb.is  offence  being  in  the  na- 
ture of  indiftments,  ought  particularly  and  certainly  to 
fct  forth  the  circumftances  of  the  fact ;  and  in  the  con- 
clufion  add,  that  the  party  in  fuch  manner  murdered 
himfelf.      I  Hawk.  69. 

Therefore  if  cither  the  premilTts  be  infulficient,  as  if 
it  be  found  that  the  party  flung  himfelf  into  the  water, 
Uf  Jic  feipfum  emergit,  which  is  nonfenfe,  (becaufe  emergo 
fignifies  only  to  rife  cut  of  the  water,)  or  if  there  be 
wanting  the  proper  conclufion,  y  ftc  feipjum  murdravit, 
the  inquifition  is  not  good.  1  Hawk.  69.  3  Lev.  140. 
3  Mod.  ICO.     2  Lev.  152. 

Yet  if  it  be  full  in  fubftance,  the  coroner  may  be  fer- 
ved  with  a  rule  10  amend  a  dcfecfl  in  form,  i  Hawk,  69. 
I  Sid,  225,  259.      3  Mod.  loi.      I  Keb.  907. 

By  the  rubrick  in  the  Common  Prayer,  before  the 
burial  ofKce,  (confirmed  by  fiat.  13  iJ  ij^Car,  2.  c.  4.) 
perfons  who  have  laid  violent  hands  upon  themlelves, 
iliall  not  have  that  office  ufcd  at  their  interment. 

2,  Of  jujli fable  homicide . 

Concerning  juftlfiable  homicide,  the  following  rules  are 
prcmifcd  by  Mr.  Serjeant  Haivkins. 

Vor..  II.  N".  90. 
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1.  It  mull  be  owing  to  fome  unavoidable  neceffity,  t« 
which  the  perfon  who  kills  another  mu(t  be  reduced, 
without  any  manner  of  fault  in  himfelf.      i  Hawk.  69. 

2.  There  muft  be  no  malice  coloured  under  pretence 
of  neceffity,  for  wherever  a  perfon  who  kills  another, 
afls  in  truth  upon  malice,  and  takes  occafion  from  the 
appearance  of  neceffity  to  execute  his  own  revenge,  he  is 
guilty  of  murder.  i  Hawk,  P.  C,  69.  2  Rol,  Rep. 
120,121.  Kelynge  28,  H.  P.  C.  ^9.  Bra ff.  lib.  2. 
cap.  4. 

3.  According  to  the  opinion  of  the  old  books,  (which 
in  this  refpedl  feem  to  be  contradi<3ed  by  others  more 
modern,)  it  feems  that  one  may  fet  forth  a  fa(St,  amount- 
ing to  juftifiable  homicide,  in  a  fpecial  plea  to  an  indifl- 
ment  or  appeal  of  murder  ;  and  that  the  fame  being  found 
true,  he  fliall  be  difmiffed,  without  being  arraigned,  or 
enforced  to  plead  Not  guilty.  And  indeed  it  feems  ex- 
tremely hard,  that  a  (herifF  or  judge  who  condemn  or 
execute  a  criminal,  &c.  fhould  be  forced  on  a  frivolous 
profecution  to  hold  up  their  hands  at  the  bar  for  it,  i^c. 
But  it  is  agreed,  that  no  one  can  plead  a  fa£l  amounting 
to  homicide  fe  defendendo,  or  by  mifadventure,  but  that 
in  fuch  a  cafe  the  defendant  muft  plead  Not  guilty,  and 
give  the  fpecial  matter  in  evidence  :  And  it  is  alfo  agreed, 
that  where  a  fpecial  fa£f,  amounting  to  juftifiable  homi- 
cide, is  found  by  the  jury,  the  party  is  to  be  difmiffed, 
without  being  obliged  to  purchafe  any  pardon,  i^c.  i 
Hawk.  6g. 

Juftifiable  homicide  is  either  of  a  publick  or  private  na- 
ture. That  of  a  publick  nature  is  fuch  as  is  occafioned 
by  the  due  execution  or  advancement  of  publick  juftice. 
That  of  a  private  nature  is  fuch  as  happens  in  the  juft 
defence  of  a  man's  perfon,  houfe,  or  goods,  i  Hawk. 
P.  C.  70. 

As  to  juftifiable  homicide  in  the  due  execution  of  pub- 
lick juftice,  the  following  rules  muft  be  obferved. 

1.  The  judgment,  by  virtue  whereof  any  perfon  is  put 
to  death,  muft  be  given  by  one  who  has  jurifdiftion  in 
the  caufe ;  for  otherwife  both  judge  and  officer  may  be 
guilty  of  felony,  1  Hawk.  P.  C.  70.  Dalt.  cap.  98. 
10  Co.  76.     22  Ed.  4.   33.  a.     H.  P.  C.  35. 

And  therefore  if  the  court  of  Common  Pleas  give 
judgment  on  an  appeal  of  death,  or  juftices  of  peace  on 
an  indictment  of  treafon,  and  award  execution,  which  is 
executed,  both  the  judges  who  gave,  and  the  officers 
who  executed  the  fentence,  are  guilty  of  felony  ;  becaufe 
thefe  courts  have  no  more  jurifdidlion  over  thefe  crimes 
than  mere  private  perfons;  and  their  proceedings  thereon 
are  merely  void,  and  without  any  foundation.  I  Hawk. 
P.  C.  70. 

But  if  the  juftices  of  peace,  on  an  indlflment  of  tref- 
pafs,  arraign  a  man  of  felony,  and  condemn  him,  and 
he  be  executed,  the  juftices  only  are  guilty  of  felony, 
and  not  the  officers  who  executed  their  fentence  ;  for  the 
juftices  had  a  jurifdidtion  over  the  offence,  and  their 
proceedings  were  irregular  and  erroneous  only,  but  not 
void.     I  Hawk.  P.  C.  70.     H.  P.  C.  35.     Dalt.  c.  98. 

2.  The  judgment  muft  be  executed  by  the  lawful  of- 
ficer. Indeed  it  was  formerly  held,  that  any  one  might 
as  lawfully  kill  a  perfon  attainted  of  treafon  or  felony,  as 
a  wolf  or  other  wild  beaft ;  and  anciently  a  perfon  con- 
demned in  an  appeal  of  death,  was  delivered  to  the  rela- 
tions of  the  deceafed  in  order  to  be  executed  by  them. 
I  Hawk,  70.  I  Inji.  128.  b.  2  AJf.  pi.  3,  S.  P.  C. 
13.  «.     II  H.  4.  12.  a.     Plow.  Com.  306.  b,     3  InJI. 

But  at  this  day,  as  it  feems  agreed,  if  the  judge,  who 
gives  the  fentence  of  death,  and,  a  fortiori,  if  any  private 
perfon  execute  the  fame,  or  if  the  proper  officer  himfelf 
do  it  without  a  lawful  command,  they  are  guilty  of  fe- 
lony,    I  Hawk.  70.     27  JJf.  41.     Bro.  Appeal,  69. 

3.  The  execution  muft  be  purfuant  to,  and  warranted 
by  the  judgment,  otherwife  it  is  without  authority  ;  and 
confequently,  if  a  (herifF  behead  a  man  where  it  is  no 
part  of  the  fentence  to  cut  off  the  head,  he  is  guilty  of 
felony.  I  Hawk.  70.  35  //.  6,  57.  b.  Bro.  Appeal  f. 
S.P.C.  13.     HP.C.ib,2i2, 
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Juftifiable  homicide  in  the  due  advancement  of  publick 
julbce,  relates  either  to  airmnol  or  cwil  caufes.  As  to 
the  firft,  it  may  be  juftified  in  feveral  cafes  ;  as  if  a  perfon 
having  aflually  committed  felony  will  not  fufFer  himfelf 
to  be  arrerted,  but  (land  on  his  own  defence,  or  fly,  fo 
that  he  cannot  p.'fLbly  be  apprehended  alive  by  thofe  who 
purfue,  whether  private  pcrfons  or  publick  officers,  with 
or  without  a  warrant  from  a  mngiftraie,  he  may  be  law- 
fully ilain  by  them,  i  Hawk.  P.  C.  70.  22  JJf.  55. 
Bro.  Cor.  87,  89.  S.  P.  C.  IT,.  3  In/i.  221.  Dalt. 
cap.  98.     H.  P.  C.  36.     Crom.  30. 

If  an  innocent  perfon  be  indi(Red  of  felony,  where,  in 
no    felony   was  committed,  and    will    not   fufFtr 
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fuch  an  one,  but  ought  to  have  apprehended  him,  iJc.  ■ 
I  Hawk.  P.  C.  71,  72.     24  H.  8.  cap.  5.     Dali.  cop. 
98. 

Neither  (hall  a  man  in  any  cafe  juftify  the  killing;  an-  . 
other  by  a  pretence  of  neceffity,  unlefs  he  were  himfelf 
wholly  without  fault  in  bringing  that  neceffity  upon  him- 
felf; for  if  a  man,  in  defence  of  an  injury  done  by  him- 
felf, kill  any  peifun  whatftever,  he  is  guilty  of  man- 
flaughter  at  leift  ;  as  where  divers  rioters  wrongfully  de- 
tiiin  a  houfe  by  force,  and   kill  thofe  who  attack  it  from 

1  Hawk.  72,    Crom. 


tr\itn, 

himfelf  to  be  arretted  by  the  officer  who  has  a  warrant  to 
that  purpofe,  he  may  lawfully  be  killed  by  him,  if  he 
cannot  otherwife  be  taken  ;  for  there  is  a  charge  againfi 
him  upon  record,  to  v/hich  at  his  peril  he  is  bound  to 
anfwer.      i  Haiuk.  P.  C.  ji. 

If  a  criminal,  endeavourmg  to  break  the  gaol,  a/Tault 
his  gaoler,  he  may  be  lavvluily  killed  by  him  in  the  affray. 
I  Hawk.  71. 

If  thofe  who  are  engaged  in  a  riot,  or  a  forcible  entry, 
or  detainer,  ftand  in  their  defence,  and  continue  the  force 
in  oppofition  to  the  command  of  a  juftice  of  peace,  iffc. 
or  refift  fuch  juffite  endeavouring  to  arrcfl  them,  the 
killing  of  them  may  be  juffifieJ  ;  and  fo  perhaps  may  the 
killing  of  dangerous  rioters  by  any  private  perfons,  who 
cannot  otherwife  fupprefs  them,  or  defend  themfelves 
from  them,  inafmtjcli  as  every  private  perfon  feems  to  be 
authorized  by  the  law  to  arm  himfelf  for  the  purpofes 
aforefaid.  iHaiik.'/i.  Crorn.  ^O.b.  i^%.b.  H.P.C. 
37.     Poph.  121. 

If  trefpaflers  in  a  forefl,  chace,  park  or  warren,  or  any 
indofed  ground  wherein  deer  are  kept,  will  not  render 
themfelves  to  the  keepers,  upon  hue  and  cry  made  to  ftand 
to  the  King's  peace,  but  fly  from,  or  defend  themfelves 
aaainft  them,  they  may  be  flain  by  force  of  the  flatute  de 
/nalefacloribus  in  parcis,  and  4  Will.  £3'  Mar.  cap.  10. 
J  Hawk.  11.     S.P.C.  i^.b.     Crom.  20.  b.     Dyer  ■^ib. 

P'-  3- 

If  either  of  the  parties  fighting  in  a  combat  allowed 
by  law,  for  the  trial  of  fome  fpecial  cafes,  be  flain,  he 
who  kills  him  is  juflificd,  and  the  death  of  the  other  is 
imputed  to  the  juft  judgment  of  God,  who  is  prefumed 
to  "ive  the  vi>£lory  to  him  who  fights  in  maintenance  of 
the  truth.  1  Hawk.  P.  C.  J  I.  Dalt.  cap.  g^.  Plow. 
Com.  9.  b.      3  In/l.  221.      37  //.  6.  21.  a. 

Homicide  in  the  advancement  of  juftice  in  civil  caufes 
may  alfo  be  juftified  in  fome  cafes :  As  where  a  flierifF, 
(Sic.  attempting  to  make  a  lawful  arrefi:  in  a  civil  aftion, 
or  to  retake  one  wiio  haj  been  ariefted  and  made  his 
efcape,  is  refifted  by  the  party,  and  unavoidably  kills  him 
in  the  afFray.  I  Hawk.  P.  C.  71.  l  Roll.  Rep.  189. 
//.  P.  C.  27-  3  ^"Jf-  56-  Crom.  24.  a.  Dalt.  cap.  98. 
And  in  fuch  cafe  the  officer  is  not  bound  to  give  back, 
but  may  ftand  h'S  around  and  attack  the  party.  I  Haiuk. 
P.C.Ti.     H.P.C.  S7. 

But  no  private  perfon  of  his  own  authority  can  arreft 
a  man  for  a  civil  matter,  as  he  may  for  felony,  (Jc. 
I  Hawk."]  I.  Crom.  30.  i.  Neither  can  the  flierift' him- 
felf lawfully  kill  thofe  who  barely  fly  from  the  execution 
of  any  civil  procefs.     1  Hawk.  71.     H.P.  C.  37. 

As  to  jufiiliable  homicide  of  a  private  nature,  in  the 
juft  defence  of  a  man's  perfon,  houfe  or  goods,  it  may 
happen  either  by  the  killing  of  a  wrong-doer,  or  an  innocent 
perfon,  in  the  mak  ng  of  fuch  defence.  And  firft,  the 
killing  of  a  wrong-doer  in  the  making  of  fuch  defence, 
may  be  juftified  in  many  cafes;  as  whe.e  a  man  kills  one 
who  afTaults  him  in  the  highway  to  rob  or  murder  him  ; 
or  the  owner  of  a  houfe,  or  any  of  his  fervants,  or  lodgers, 
isfc.  kill  one  who  attempts  to  burn  it,  or  to  commit  in 
It  murder,  robbery,  or  other  felony  ;  or  a  woman  kills 
one  who  attempts  to  ravifhher;  or  a  fervant  coming 
fuddenly  and  finding  his  mafter  roSbed  and  fljin,  falls 
upon  the  murderer  immediately  and  kills  him  ;  for  he  does 
it  in  the  height  of  f.is  furprize,  and  under  juft  appre- 
henfions  of  the  like  attempt  upon  hinifclf  ;  but  in  other 
circumftanccj,  he  could   not   have  j.dfirieJ   the 


with)ut,  and  endeavour  to  burn  it. 
%'].b.      Pl.P.C.sb. 

Neither  can  a  man  juftify  the  killine  another  in  defence 
of  his  houfe  or  goods,  or  even  of  his  perfon,  from  a  bare 
private  trefpafs  ;  and  therefore  he  that  kills  another,  who 
claiming  a  title  to  his  houfe,  attempts  to  enter  it  by  force 
and  (hoots  at  it,  or  that  breaks  open  his  windows  in  order 
to  arreft  him,  or  that  perfifts  in  breaking  his  hedges  after 
he  is  forbidden,  is  guilty  of  manflaui;hter ;  and  he  who 
in  his  own  defence  kills  another  that  aftaults  him  in  his 
houfe  in  the  day-time,  and  plainly  appears  to  intend  to 
beat  him  only,  he  is  guilty  of  homicide  fe  defendendo, 
for  which  he  forfeits  his  good-,  but  is  pardoned  of  courfe; 
yet  it  feems,  that  a  private  perfon,  and,  a  fortiori,  an 
officer  of  juftice,  who  happens  unavoidably  to  kill  another 
endeavouring  to  defend  himfelf  from,  or  fupprefs  dan- 
gerous rioters,  may  juftify  the  f  £f ,  inafmuch  as  he  only 
does  his  duty  in  aid  of  the  publick  juftice.  I  Haivk.  72. 
H.  P.  C.  40,  57.      Cro.  Car.  538.      Dalt.  cap.  98. 

And  I  can  fee  no  reafon,  fays  Mr.  ferjeant  Hawkins^ 
why  a  perfon,  who  without  provocation  is  afTaulted  by 
another  in   any   place  vvhatfoever,  in  fuch  a  manner  as 
plainly  fliews  an  intent  to  murder  him,  as  by  difchargirg 
a  piltol,  or  pufliing  at  him  with  a  drawn  fword,  i^c.  may 
not  juftify  killing  fuch  an  aflailant,  as  much  as  if  he  had 
attempted  to  rob  him :   For  is  not  he  who  attempts  to 
murder  me  more  injurious  than  he  who  barely  attempts 
to  rob  me  ;  and  can  it  be  more  juft  fiable  to  fight  for  m7 
goods  than  for  my  life  ?  and  it  is  not  only  hiiihlv  agree- 
able to  reafon,  That  a  mr.n    in   fuch  circumftances  may 
lawfully  kill  another,  but  it  feems  alfo  to  be  confirmed  by 
the  general   tenor  of  our  law-books,  which  fpeaking  of  . 
tiomicide  fe  defendcndo,  fuppofe  it  done  in  fome  quarrel 
or  afFray  ;  from  whence  it  feems  reafonible  to  conclude. 
That  where  the  law  judges'a  man  guilty  of  homicide  _// 
defendendo    there    muft    he   fome    precedent  quarrel,    in 
which  both  parties  always  are,  or  at  leaft  may  juftly  be 
fuppofcd   to  have  been,   in  fome  fault;   fo  that  the  necef- 
fity to  which  a  man  is  at  length  reduced  to  kill  another 
is  in  fome  meafure  prefumed  to  have  been  owing  to  him- 
felf; for  it  cannot   be  imagined,  that  the  law,  which  is 
founded  on  tie  higheft  reafon,  will  adjudge  a  man  CO 
forfeit  all  his  goods,  an:l  put  him  to  the  neceffity  of  pur- 
chafing   his  pardon,  yvithout  fome  appearance  of  a  fault. 
And  tho'  it  may  be  faid,  that  there  is  none  in  chance- 
medley,  and  yet  that  the  party's  goods  are  alfo  forfeited 
by  that.     I  anfwer.  That  chancemedley  may  be  intended 
to   proceed    from  fome   negligence,  or  at   leaft  want  of 
fufficieiit  caution  in  the  party,   who  is  fb  unfortunate  as 
to  commit  it,  fo  that  he  doth  not  feem  to  be  altogether 
faultlefs.     Befides,  one  of  the  reafons  given  in  our  latv- 
books  for  which  homicide  fe  defendendo  forfeits  goods,  is 
hecaufe  thereby  a  tine  man   is  killed  ;   but  it  feems  ab- 
furd.  That  he  v/lio  apparently  attempts  to  murder  another, 
whxh   is   the    nioit     heinous  of   all   felonies,    fhould  be 
efteemed  fuch,-  when  ihofe  who  attempt  other  felonies, 
which  leem  to  be  much  lefs  criminal,  are  allowed  to  be 
killed  as  downrigbt  vdlains,  not  defeiving  the  proteflion 
or    regard  of  the    law.      i   Hawk.  72.      A''.   Bendio  47. 
\And.^\.      Crom.^-j.b.  1%.b.     Dah.  cap.  qS.      S.  P.O. 
15.  a.      3  Injl.  57.      Bacon  33.      Dult.  98. 

However,  perhaps  in  all  thefe  cafes,  there  ought  to  be 
a  (iiftiiiction  between  an  aflault  in  the  hiehway  and  an 
afl'ault  in  a  town  ;  for  in  the  firft  cafe  it  is  faid,  tliat  (he 
perfon  aflaulted  may  j'jflify  killing  the  otijer  without  giv- 
ing hack  at  all :  but  that  in  the  fecond  cafe,  he  ought  to 
llin>j  of  i  r'-'trtit  as  far  as  he  can  without  apparently  hazarding  hrs 

life. 
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life,  in  refpeiSl  of  the  probability  of  getting  afliftance. 
1  Haivk.  73.  N.  Bendlo  47.  Crom.  %-] .  b.  28.  i. 
Dalt.  cap.  98.      H.  P.  C.  42. 

Alfo  the  killing  of  an  innocent  perfon  in  the  defence 
of  a  man's  felf,  is  faid  to  be  juftifiable  in  fome  fpecial 
cafes ;  as,  if  two  be  ftiipvvrecked  together,  and  one  of 
them  get  upon  a  plank  to  fave  himfelf,  and  the  other  alfo, 
having  no  other  means  to  fave  his  life,  get  upon  the  fame 
plank,  and  finding  it  not  able  to  fupport  them  both,  thruft 
the  other  from  it,  whereby  he  is  drowned,  it  feems  that 
he  who  thus  preferves  his  own  life  at  the  cxpence  of  that 
of  another,  may  juftify  the  faft  by  the  inevitable  neceffuy 
of  the  cafe,      i  Haivk.  73.     Dalt.  caf.  98. 

If  a  man  be  awakened  in  the  night  with  an  alarm 
that  thieves  are  in  his  houfe,  and  fearching  for  them  in 
the  dark  with  his  fword  drawn,  happen  to  kill  a  perfon 
lying  hid  in  part  of  the  houfe,  who  in  truth  had  no  ill 
defi^fn,  and  was  brought  thither  by  a  fervant  in  order  to 
aflift  in  cleaning  the  houfe,  it  feemeth'  that  he  may  juftify 
the  fa£t,  inafmuch  as  it  hath  not  the  appearance  of  a 
fault.     1  Hawk.  73.     Cro.  Car.  538.     March  5. 

3,  Of  excufable  homicide. 

Excufable  homicide  is  either  per  infortunium,  or  fe  de- 
ftndendo.  Homicide  per  infortunium,  or  by  mifadventure, 
is  where  a  man  in  doing  a  lawful  a£f,  without  any  intent 
of  hurt,  unfortunately  chances  to  kill  another ;  as,  where 
a  labourer  being  at  work  with  a  hatchet,  the  head  thereof 
flies  off,  and  kills  one  who  ftands  by.  I  Hawk.  P.  C,  73. 
f)Ed.^.  y.b.     Bro.Coro.  59,  148. 

Where  a  third  perfon  whips  a  horfe  on  which  a  man 
is  riding,  whereupon  he  fprings  out,  and  runs  over  a 
child  and  kills  him;  in  which  cafe  the  rider  is  guilty  of 
homicide  per  infortunium,  and  he  who  gave  the  blow,  of 
manflaughter.     1  Hawk,  "j 2.     H.  P.  0.^^,59- 

Where  a  workman,  having  firfl  given  loud  warning 
to  all  perfons  to  (land  clear,  flings  down  a  piece  of  timber 
fiom  a  private  houfe  {landing  out  of  the  road,  and  thereby 
kills  one  who  happens  to  be  underneath  :  But  if  any 
perfon  fling  down  fuch  a  piece  of  timber  idly  in  play,  or 
even  a  workman  fling  it  down  in  the  ftreets  of  a  town, 
where  the  danger  is  apparent  in  refpeil  of  the  number  of 
people  continually  pafling  by,  he  is  guiliy  of  manflaughter. 
1  Hawk.  73.  Kelynge\o.  BraSl.  lib.  3.  c.  4.  Dalt. 
tap.  96.     H.P.C.  31.     Bro.Coro.  229. 

Wheie  workmen  throw  ftones,  rubbifh,  or  other 
things,  from  an  houfe,  in  the  ordinary  courfe  of  their 
bufinefs,  by  which  a  perfon  underneath  happens  to  be 
killed  ;  if  they  look  out  and  give  timely  warning  to  thofe 
below,  it  will  be  homicide  by  mifadventure  ;  if  without 
fuch  caution,  it  will  amount  to  manflaughter  at  leaft  j  it 
was  a  lawful  2.Sk,  but  done  in  an  improper  manner.  It 
is  faid  by  fome,  that  if  this  be  done  in  the  ftreets  of 
London,  or  other  populous  towns,  it  will  be  manflaughter 
notwithftanding  the  caution  above-mentioned.  But  this 
will  admit  of  fome  limitation;  if  it  be  done  early  in  the 
morning,  when  few  or  no  people  are  ftining  and  the 
ordinary  caution  is  ufed,  it  feemeth  that  the  party  is  ex- 
cufable. But  when  the  flieets  are  full,  that  will  not 
fufiice  ;  for  in  the  hurry  and  noife  of  a  crowded  ftreet, 
few  people  hear  the  warning,  or  fufficiently  attend  to  it. 
Fojier's  Crown  Law  262,  263. 

Where  a  fchoolmafter  in  correfting  his  fcholar,  or  a 
father  his  fon,  or  a  mafter  his  fervant,  or  an  officer  in 
whipping  a  criminal  condemned  to  fuch  puniftiment, 
happens  to  occafion  his  death  ;  yet  if  fuch  perfons  in  their 
correftion,  be  fo  barbarous  as  to  exceed  all  bounds  of 
moderation,  and  thereby  caufe  the  party's  death,  they  are 
guilty  of  manflaughter  at  the  leaft ;  and  if  they  make  ufe 
of  an  inftrument  improper  for  corredtion,  and  apparently 
indangering  the  party's  life,  as  an  iron  bar,  or  fword, 
i^c.  or  kick  him  to  the  ground,  and  then  ftamp  on  his 
belly  and  kill  him,  they  are  guilty  of  murder,  i  Hawk. 
73,  74.  BraSl.  lib.  I.  cap.  4.  H.P.C.  31.  Crom. 
a8.  b.  Dalt.  cap,  96.  Keilw.  136.  Kelynge  65.  See 
5  Mod.  287,  288,  iSfc. 

Where  one  lawfully  ufing  an  innocent  diverfion,  as 
(hooting  at  butts,  or  at  a  bird,  i^c.  by  the  glancing  of  an 
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arrow,  or  fuch-like  accident,  kills  another,      i  Hawk. 
74.      Keilw.  loi.      Bro.Cor.  liSf%.      SiS  Kelynge  i^\. 

Where  a  perfon  happens  to  kill  another  in  playing  a 
match  of  foot-ball,  wreftiing,  or  fuch  like  fports  which 
are  attended  with  no  apparent  danger  of  life,  and  intending 
only  for  the  trial,  exercife  and  improvement  of  the 
ftrength,  courage  and  a£llvity  of  the  parties,  i  Hawk. 
74.  Keilw.  108,  136.  Crom.  29.  <7.  II  //.  7.  23.  a. 
Where  one  kills  another  in  fighting  at  barriers  or  lilting 
by  the  King's  command,  which  by  the  better  opinion 
fecures  him  fiom  being  guilty  of  felony  by  reafon  of  any 
fuch  unfortunate  accident,  i  Hawk.  P.  C.  74.  J I  //.  7. 
23.(7.      3  /«/?.  160.      Keilw.  108,  136. 

But  if  a  perfon  kill  another  by  ftiooting  at  a  deer, 
Wf.  in  a  third  perfon's  park,  in  the  doing  whereof  he  is 
a  trefpafler  ;  or  by  (hooting  ofFa  gun,  or  throwing  ftones 
in  a  city  or  highway,  or  other  place  where  men  ufually 
refort,  by  throwing  ftones  at  another  wantonly  in  play, 
which  is  a  dangerous  fport,  and  has  not  the  leaft  appear- 
ance of  any  good  intent  ;  or  by  doing  any  other  fuch 
idle  aflion  as  cannot  but  indanger  the  bodily  hurt  of  fome 
one  or  other  ;  or  by  tilling  or  playing  at  hand-fword 
without  the  King's  command ;  or  by  parrying  with 
naked  fwords,  covered  with  buttons  at  the  points,  or 
with  fwords  in  the  fcabbards,  or  fuch  like  rafli  fports, 
which  cannot  be  ufed  without  the  manifeft  hazard  of 
life,  he  is  guilty  of  manflaughter.  i  Hawk.  74.  H. 
P.  C.  31,   32,   58.      Con.  Hob.  134. 

And  if  a  man  happen  to  kill  another  in  the  execution 
of  a  malicious  and  deliberate  purpofe  to  do  him  a  perfo- 
nal  hurt,  by  wounding  or  beating  him  ;  or  in  the  wilful 
commiffion  of  any  unlawful  &6\,  which  necefTarily  tends 
to  raife  tumults  and  quarrels,  and  confequently  cannot 
but  be  attended  with  the  danger  of  perfonal  hurt  to 
fome  one  or  other  ;  as  by  committing  a  riot,  robbing  a 
park,  i^c.  he  fhall  be  adjudged  guilty  of  murder.  I 
Hawk.  P.  C.  74.      H.  P.  C.  52,   57.      Kelynge  1 17. 

And  a  fortiori,  he  ftiall  come  under  the  fame  con- 
ftrudion,  who  in  the  purfuance  of  a  deliberate  intention 
to  commit  a  felony,  chances  to  kill  a  man,  as  by  (hoot- 
ing at  tame  fowl  with  an  intent  to  fteal  them,  £j?t-.  for 
fuch  perfons  are  by  no  means  favoured,  and  they  muft  at 
their  peril  take  care  of  the  confequence  of  their  atElions  ; 
and  it  is  a  general  rule,  that  wherever  a  man  intending 
to  commit  one  felony,  happens  to  commit  another,  he 
is  as  much  guilty  as  if  he  had  intended  the  felony  which 
he  adually  commits.  1  Hawk.  P.  C.  74.  3  /«/?.  56. 
Kelynge  1 17.      H.  P.  C.  52. 

It  any  one  flioot  at  any  wild  fowl  upon  a  tree,  and 
the  arrow  kiUeth  any  reafonable  creature  afar  off,  with- 
out any  evil  intent  in  him,  this  is  by  mifadventure  ;  for 
it  was  not  unlawful  to  flioot  at  the  wild  fowl  :  But  if  he 
had  fliot  at  a  cock  or  a  hen,  or  any  tame  fowl  of  another 
man's,  and  the  arrow  by  mifchance  had  killed  a  man  ; 
if  his  intention  was  to  (feal  the  poultry  (which  muft  be 
colleiEled  from  circumftances,)  it  will  be  murder  by  rea- 
fon of  that  felonious  intent ;  but  if  it  was  done  wan- 
tonly, and  without  that  intention,  it  will  be  barely  man- 
flaughter,    Fo/l.  258,  g. 

The  rule  before  laid  down  fuppofeth,  that  the  aft  from 
which  death  enfued,  was  malum  in  fe.  For  if  it  was 
barely  malum  prohibitum,  as  fliooting  at  game  by  a  pet  fon 
not  qualified  by  ftatute-law  to  keep  or  ufe  a  g\\x\  for  that 
purpofe  ;  the  cafe  of  a  perfon  ofTending,  will  fall  under 
the  fame  rule  as  that  of  a  qualified  man.  For  the  fta- 
tutes  prohibiting  the  deftruflion  of  the  game  under  cer- 
tain penalties,  will  not  in  a  queftion  of  this  kind  enhance 
the  accident  beyond  its  intrinfick  moment.     Fojl.  239. 

Neither  fliall  he  be  adjudged  guilty  of  a  lefs  crime  who 
kills  another,  in  doing  fuch  a  wilful  a<3  as  fliews  him  to 
be  as  dangerous  as  a  wild  beaft,  and  an  enemy  to  man- 
kind  in  general  ;  as  by  going  deliberately  with  a  horfe 
ufed  to  ftrike,  or  difcharging  a  gun  among  a  multitude 
.of  people,  or  throwing  a  great  ftone  or  a  piece  of  timber 
from  a  houfe  into  a  ftreet,  through  which  he  knows  that 
many  are  pafling;  and  it  is  no  excufe  tliat  he  intended 
no  harm  to  any  one  in  particular,  or  that  he  meant  to 
do  it  only  for  fport,  or  to  frighten  the  people,  (Jc.  1 
Hawk.  P.  C.  74,     H.  P.  C.  32,  44.     3  /«/?.  57.     Dal. 

cap. 
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i^p.  93.  II  //.  7.  23.  a.  Bro.  Cora.  229.  Dall.  cap. 
an. 

HomicHe,  fe  defendendo,  or  by  felf-defence,  feems  to 
be  where  one  who  has  no  other  poffibic  means  of  pre- 
ferving  his  life  from  one  wlio  combats  with  him  on  a  fud- 
den  quarrel,  or  of  defending  his  perfon  from  one  who 
attempts  to  beat  him,  (efpecially  if  fuch  attempt  be  made 
upon  him  in  his  own  houfe,)  kills  the  perfon  by  whom 
he  is  reduced  to  fuch  an  inevitable  neceffity.  I  Hawk. 
P.  C.  74,  75.     H.  P.  C.  40.     S.  P.  C.  15. 

And  not  only  he  who  on  an  afiault  retreats  to  a  wall, 
or  fome  fuch  ftreight,  beyond  which  he  can  go  no  further 
before  he  kills  the  other,  is  adjudged  by  the  law  to  aft 
upon  unavoidable  neceffity  :  But  alfo  he  who  being  af- 
faulted  in  fuch  a  manner,  and  in  fuch  a  place,  that  he 
cannot  go  back  without  manifeftly  indangering  his  life, 
kills  the  other  without  retreating  at  all.  I  Hawk.  75. 
Bro.  Coro.  125.      43  ^  S'-      Z  ^'ifl- 5^-      ^-  ^'  ^■ 

41. 

And  notwithftanding  a  perfon,  who  retreats  from  an  af- 
fault  to  the  wall,  give  the  other  divers  wounds  in  his  re- 
treat, yet  if  he  give  him  no  mortal  one  till  he  get  thi- 
ther, and  then  kill  him,  he  is  guilty  of  homicide  fe  de- 
fendendo only.  1  Hawk.  75.  H.  P.  C.  41.  Crom.  28. 
S.  P.  C.  15.  a.  .       •      , 

And  an  officer  who  kills  one  that  refifts  him  m  the 
execution  of  his  office,  and  even  a  private  perfon  that 
kills  one  who  felonioufly  afTaults  him  in  the  highway,  may 
iuftify  the  fad  without  ever  giving  back  at  all.  I  Hawk, 
P.C.-jS-     H.  P.  C.  ^u     3  I'l/i.  56.     Crom.  28.  a. 

According  to  fome  good  opinions,  even  he  who  gives 
another  the  firft  blow  on  a  fudden  quarrel,  if  he  after- 
wards do  what  he  can  to  avoid  killing  him,  is  not 
guilty  of  felony  ;  yet  fuch  a  perfon  feems  to  be  too  much 
favoured  by  this  opinion,  inafmuch  as  the  neceffity  to 
which  he  is  at  lafl  reduced,  was  at  the  firft  owing  to  his 
own  fault.  And  it  is  now  agreed,  that  if  a  man  ftrike 
another  upon  malice  prepenfe,  and  then  fly  to  the  wall, 
and  there  kill  him  in  his  own  defence,  he  is  guilty  of 
murder.  1  Hawk.  P.C.yS-  S.  P.  C.  1$.  a.  Crom. 
28.  a.      Dalt.  cap.  98.      Kelynge  58.      H.  P.  C  42. 

It  feems  clear,  that  neither  of  thefe  homicides  are  fe- 
lonies, becaufc  they  are  not  accompanied  with  a  feloni- 
ous intent,  which  is  necefTary  in  every  felony,     i  Hawk. 

75.     3  J>'Ji-  56.     2  I"J-  149- 

And  from  hence  it  feems  plainly  to  follow,  that  they 
were  never  punifhable  with  lofs  of  life:  And  the  fame 
alfo  farther  appears  from  the  writ  Dc  odioiS  atia,  by  vir- 
tue whereof,  if  any  perfon  committed  for  killing  another, 
were  found  guilty  of  either  of  thefe  homicides,  snd  no 
other  crime,  lie  might  be  bailed  ;  and  indeed  it  feems  to 
be  againft  natural  juflice  to  condemn  a  man  to  death,  for 
what  is  owing  rather  to  his  misfortune  than  his  fault. 
I  Hawk.  75. 

It  is  true  indeed,  that  fome  of  our  befl  authors  have 
argued  from  the  flatute  of  Marlhridge^  Cb.  26.  which 
enads,  that  murdrum  de  caiero  non  odjudicetur,  ubi  in- 
fsrlumum  ianiummodo  acfjudicatum  cji,  i^c.  That  before 
this  Itatute  homicides  by  mifadventure,  or  fe  defendendo, 
were  adjudged  murder,  and  confequently  punifhed  by  death. 
I  Hawk,  -js-     2  InJI.  56.     S.  P.  C.  16. 

But  to  this  it  may  be  anfwered,  that  murder  in  thofe 
days  fignified  only  the  private  killing  of  a  man,  by  one 
who  was  neither  feen  nor  heard  by  any  wtinefs,  for 
which  the  offender,  if  found,  was  to  be  tried  by  ordeal, 
and  if  he  could  not  be  found,  the  town  in  which  the 
fad  was  done,  was  to  be  amerced  fixty-fix  marks, 
unlefs  it  could  be  proved  that  the  perfon  killed  was  an 
I''.ngiiJI»nan  ;  for  otherwife  it  was  prefumed  that  he  was 
a  Dane  or  'Norman,  who  in  thofe  days  were  often  pri- 
vately made  away  by  the  EngUJh.  And  it  being  a  doubt 
whether  homicide  by  mifadventure,  isfc.  were  to  be 
efteemcd  murder  in  this  fenfe,  it  feems  to  have  been  the 
chief  intent  of  the  makers  of  this  ftatute  to  fettle  this 
queflion.  I  Hawk.  75.  BraSi.  134.  b.  Kelynge  121. 
BraEl.  135.  a. 

However  it  is  certain,  that  notwithflanding  neither  of 
thefe  ofFences  be  felmies  yet  a  perfon  guilty  of  them  is 
not  bailable  by  juftices  of  peace,  but  mult  be  commit- 
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ted  till  the  next  coming  of  the  juflices  of  eyre  or  gaol. 
delivery.  i  Hawk.'jb.  H.  P.C.  c^%,  (jq.  zlti/I.^jr 
Dalt.   cap.  98. 

Indeed  anciently  a  perfon  committed  for  the  death  of  j 
man,  might  fue  out  the  writ  De  odio  i^  alia,  which  by 
Magna  Ckarta  16.  is  grantable  without  fee;  and  if 
thereon,  by  an  inquefl  taken  by  the  fheriff,  he  were 
found  to  tiave  done  the  hSk  by  mifadventure,  or  fe  de- 
fendendo, he  might  be  mainprized  by  twelve  men,  upon 
the  writ  De  ponendo  in  balUwn.  But  fuch  writs  and  en- 
quiiies  were  taken  away  by  the  ffatute  of  Gloucejler,  9 
and  28  Ed.  3.  9.  and  though  perhaps  they  were  again 
revived  by  42  Ed.  3.  i.  wich  makes  all  flatutes  con- 
trary to  Magna  Charta  void  ;  yet  at  this  day  they  feem 
to  be  obfolete,  and  indeed  ufelefs,  inafmuch  as  the  party 
may  probably  be  fooner  delivered  in  the  ufual  courfe,  by 
the  coming  of  the  juflices  uf  gaol-delivery,  i  hawk. 
76.  S.  P.  C.  77.  g.  2  Injh  43,  315.  9  Co.  56. 
Co.  Bail  and  Mainprize,  c.   10. 

It  is  alfo  agreed,  that  no  one  can  excufe  the  killing 
another,  by  fetting  forth  in  a  fpecial  plea,  that  he  did  ic 
by  mifadventure,  ory^'  defendendo,  but  that  he  mufl  plead 
Not  guilty,  and  give  the  fpecial  matter  in  evidence.  And 
that  wherever  a  perfon  is  tound  guilty  of  fuch  homicide, 
either  by  a  fpecial  indiflment  for  the  fame,  or  by  a  ver- 
dict fetting  forth  the  circumftances  of  the  cafe  on  a  gene- 
ral indiiSment  of  murder  or  homicide,  he  (hall  be  difchar- 
ged  out  of  prifon  upon  bail,  and  forfeit  his  goods  :  But 
that  upon  removing  the  record  by  certiorari  into  Chan- 
cery, he  (hall  have  his  pardon  of  courfe,  without  ftaying 
for  any  warrant  from  the  King  to  that  purpofe.  i 
Hawk.  76.  4  //.  7.  2.  tf.  Keilw.  53.  a.  108.  b.  2 
Injl.  316.  S.  P.  C.  15.  b.  it.  b.  Dalt.  cap.  96,  98. 
/:  N.  B.  246.  C.  H. 

4.  Of  manflaughter. 

Homicide  againfl  the  life  of  another,  amounting  to 
felony,  is  either  with  or  without  malice;  that  which  is 
without  malice  is  called  manflaughter,  or  fometimes 
chancemedley,  by  which  we  underl^aiid  fuch  killing  as 
happens  either  on  a  fudden  quarrel,  or  in  the  commiffion 
of  an  unlawful  adt,  without  any  deliberate  inieniiun  of 
doing  any  mifchief  at  all.  i  Haw.  76.  3/"/^.  55,  57. 
Dalt.  cap.  94.     H.  P.  C.  56,  57. 

And  from  hence  it  follows,  that  there  can  be  no  ac- 
cefTaries  to  this  offence  before  the  fadt,  becaufe  it  muft  be 
done  without  premeditation,  x  Hawk.  P.  C.  "jb.  H, 
P.  C.  217.  See  the  following  divifion,  namely,  Murder. 

There  is  b  particular  kind  of  manflaughter  proper  to 
be  confidered  here,  from  which  the  benefit  of  the  clergy 
is  taken  away  by  i  Jac.  1.  c.  8.  "  Where  any  perfon 
(hall  (tab  or  thruft  any  perfon  or  perfons  that  hath  not 
then  any  weapon  drawn,  or  that  hath  not  then  firft 
flricken,  the  party  which  fhall  fo  ftab  or  thrufl-,  fo  as  the 
perfon  or  perfons  fo  flabbed  or  thruflsd,  (hall  thereof  die 
within  the  fpace  of  fix  months  then  ne.xt  following,  al> 
though  it  cannot  be  proved  that  the  fame  was  done  of 
malice  forethought." 

It  is  generally  holden,  that  this  ftatute  is  but  declara- 
tive of  the  Common  law,  and  in  the  conflrudtion  thereof, 
the  following  points  have  been  refolved.  i  Hawk.  77. 
I  Bulji.  87,     Kelynge  55. 

1.  That  wherever  a  perfon  who  happens  to  kill  another, 
was  ftruck  by  him  in  the  quarrel  before  he  gave  the 
mortal  wound,  he  is  out  of  the  ftatute,  though  he  him- 
felf  gave  the  firfl  blow,  l  Plawk.  77.  I  fon,  240. 
See  3  Lev.  ibb, 

2.  That  he  who  adlually  gives  the  (t.'-oke,  and  not 
any  of  thofe  who  may  be  faid  to  do  it  by  conftrudtion  of 
law,  as  being  prefent,  and  aiding  and  abetting  the  fadt, 
are  within  the  (tatute;  from  whence  it  follows.  That  if 
it  cannot  be  proved  by  whom  the  ftroke  was  given,  none 
can  be  found  guilty  within  the  ftatute.  I  Hawk.  77. 
H.P.C.^%.     Aleyni,),. 

3.  That  the  killing  of  a  man  with  a  hammer,  or  fuch 
like  inftrument,  which  cannot  come  properly  under  the 
words  thujl  or  Jlab,  is  not  a  killing  within  the  flatute; 
but  it  feems  that  the  difcharging  a  piftol,  or  tiirowing  a 
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pot,  or  other  dangerous  weapon  at  the  party,  is  within 
the  equity  of  the  words,  having  a  weapon  drawn  ;  for 
penal  ftatutes  are  conftrued  flridtly  againft  the  fubje£t, 
and  favourably  and  equitably  for  him.  i  Hawk,  77. 
I  Jones  432.     3  Lev.  266. 

4.  That  there  is  no  need  to  lay  the  conclufion  of  the 
indictment  contra  formamjlatuti,  becaufe  the  llatute  makes 
no  new  offence,  but  only  takes  away  the  privilege  of  the 
clerev  from  an  old  one,  and  leaves  it  to  the  judgment  of 
the  Common  law  ;  from  whence  it  follo'.vs,  that  a  perfon 
indi(3ed  on  the  ftatute,  may  be  found  guilty  of  man- 
flaughter  generally.  Alfo  from  the  fame  ground  it  hath 
been  refolved,That  if  both  an  indiftment  lay,  and  a  verdi(S 
alfo  find,  a  fadt  to  be  contra  formam  flatuti,  which  cannot 
poflibly  be  fo,  as  if  A.  and  B.  aided  and  abetted  C.  contra 
formam  Jiatuti,  yet  neither  fuch  indiiEtment  nor  verdidl 
are  void,  but  A.  and  E.  {hall  be  dealt  with  in  the  fame 
manner  as  they  (hould  have  been,  if  thefe  words  contra 
formamjlatuti  had  been  wholly  omitted,  becaufe  the  fub- 
ilance  of  the  indidtment  being  found,  they  may  be  re- 
jedted  as  furplus  and  fenfelefs :  And,  a  fortiori,  therefore 
it  is  certain,  that  they  (hall  do  no  hurt  to  an  indiflment 
or  verdidt  containitig  a  faft  which  may  be  within  the 
ftatute.  I  Hawk.  "j-j.  H.  P.  C.  58,  266.  Allen  47. 
Cro.  Jac.  283. 

5.  That  as  thefe  words,  contra  formam  flatuti,  do  not 
vitiate  an  indidtment  which  would  be  good  without  them  ; 
fo  alfo,  That  they  will  not  fupply  a  defedl  in  a  vitious 
one,  which  does  not  fpecially  purfue  the  ftatute.  I  Hawk. 
77.     H.P.C.sS. 

5 .  0/  murder. 

Homicide  againft  the  life  of  another,  amounting  to  fe- 
lony with  malice,  is  either  murder  or  petit  treafon.  And 
firft  of  murder,  which  anciently  fignified  only  the  private 
killing  of  a  man,  for  which,  by  force  of  a  law  introduced 
by  King  Canutus  for  the  prefervation  of  his  Danes,  the 
town  or  hundred  where  the  fadt  was  done,  was  to  be 
amerced  to  the  King,  unlefs  they  could  prove  that  the 
perfon  flain  were  an  Engli/hman,  (which  proof  was  called 
Englefchire,)  or  could  procure  the  offender,  l^c.  And  in 
thofe  days,  the  open  wilful  killing  of  a  man  through 
anger  or  malice,  tff.  was  not  called  murder,  but  voluntary 
homicide,  i  Hawk.  78.  Bra£I.  134.  b.  135.  a.  Ke- 
Ijnge  121,  bfc.      Bra£}.  121.  a. 

But  the  faid  law  concerning  Englefchire  having  been 
abolifhed  by  14  Ed.  3.  4.  the  killing  of  an  Englifhman  or 
foreigner  through  malice  propenfe,  whether  committed 
openly  or  fecretly,  was  by  degrees  called  murder  ;  and 
13  Ric.  2.  I.  which  reftrains  the  King's  pardon  in  certain 
cafe?,  does  in  the  preamble,  under  the  general ,  name  of 
murder,  include  all  fuch  homicide  as  (hall  not  be  par- 
doned without  fpecial  words ;  and  in  the  body  of  the  aft 
exprelTes  the  fame  by  murder,  or  killing  by  await,  af- 
fault,  or  malice  prepenfed.  And  doubtlefs  the  makers  of 
25  H.  8.  cap.  I.  which  excluded  all  wilful  murder  of 
malice  prepenfe  from  the  benefit  of  the  clergy,  intended 
to  include  open,  as  well  as  private,  homicide  within  the 
word  murder,     i  Hawk.  78.     S.P.C.  iS.  b.  ig.a. 

By  murder  therefore  at  this  day  we  underftand,  the 
wilful  killing  of  any  fubjedl  whatfbever,  through  malice 
forethought,  whether  the  perfon  flain  be  an  Engli/hman  or 
foreigner,     i  Hawk.  78. 

Not  only  he  who  by  a  wound  or  blow,  or  by  poifon- 
ing,  ftrangling  or  fami(hing,  i^c.  diredlly  caufes  another's 
death,  but  alfo  in  many  cafes,  he  who  by  wilfully  and 
deliberately  doing  a  thing  which  apparently  endangers  an- 
other's life,  and  thereby  occafions  his  death,  (hall  be  ad- 
judged to  kill  him.  1  Hawk.  78.  3  InJI.  48.  HP.  C. 
53.     Palm.  548. 

And  fuch  was  the  cafe  of  him -who  carried  his  fick  fa- 
ther, againft  his  will,  in  a  cold  frofty  feafon,  from  one 
town  to  another,  by  reafon  whereof  he  died,  i  Hawk. 
78.  Crom.2^.b.  Pult.  122,  a.  b.  Dalt.  cap.  ()2- 
I  Such  alfo  was  the  cafe  of  the  harlot,  who  being  delivered 
1  of  a  child,  left  it  in  an  orchard  covered  only  with  leaves, 
in  which  condition  it  was  ftruck  by  a  kite,  and  died 
thereof.  I  Hawk.  79.  Cro-n.  2±.b.  Dalt.  cap.  03. 
^  Vol.  II.  N".  CO.  ^  ^^ 
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And  in  fome  cafes  a  man  fliall  be  faid,  in  the  jutjgi 
ment  of  the  law,  to  kill  one  who  is  in  truth  adtually 
killed  by  another,  or  by  himfelf ;  as  where  one  by  durefs 
of  imprifonment  compels  a  man  to  accufe  an  innocent 
perfon,  who  on  his  evidence  is  condemn'd  and  executed  ; 
or  where  one  incites  a  madman  to  kill  him 'islf  or  another; 
or  where  one  lays  poifon  with  an  intent  to  kill  one  man, 
which  was  afterwards  accidentally  taken  by  another, 
who  dies  thereof,  i  Hawk.  P.  Cl  -jq.  S.  P.  C.  36.  c. 
3  /«/?.  9 1 .  Dalt.  cap.gj.  fupra  cb.i.f.-j.  Plow.  Cent. 
474- 

Alfo  he  who  wilfully  neglecls  to  prevent  a  mifchief, 
which  he  may,  and  ought  to  provide  againft,  is,  as  fome 
have  faid,  in  judgment  of  the  law,  the  adlual  caufeof  the 
damage  which  enCues  ;  and  therefore  if  a  man  have  an  ox 
or  horfe,  which  he  knows  to  he  mifchievous,  by  being 
ufcd  to  gore  or  ftrike  at  thofe  who  came  near  them,  and 
do  not  tie  them  up,  but  leave  them  to  their  liberty,  and 
they  afterwards  kill  a  man;  according  to  fome  opinions, 
the  owner  may  be  indifted,  as  having  himfelf  killed  him; 
and  this  is  agreeable  to  the  Mofaical  law.  However,  as 
it  is  agreed  by  all,  fuch  a  perfon  is  guilty  of  a  very  grofs 
mifdemeanor.  iHawk.-]C).  Fitz.Corone  -^ll.  S.P.C. 
17.  a.  Crom.  24.  b.  Dalt.  cap.  93.  Pult.  122.  b. 
H.  P.  C.  53.      Exodus,  c.  2.  V.  29. 

Alfo  it  is  agreed.  That  no  perfon  (hall  be  adjudged  by 
any  adt  whatever  to  kill  another,  who  doth  not  die  thereof 
within  a  year  and  a  day  after  ;  in  the  computation  whereof, 
the  whole  day  on  which  the  hurt  was  done  (hall  be- reck- 
oned the  firft.  I  Hawk.  P.C.  79.  HP.  C.  55.  Pult. 
123.(7.     Dalt.  cap.  g2      S.P.C.  21.  d. 

But  if  a  perfon  hurt  by  another  die  thereof  within  a 
year  and  a  day,  it  is  no  excufe  for  the  other,  that  he 
might  have  recovered,  if  he  had  not  nfegledled  to  take 
care  of  himfelf.  I  Hawk.  79.  3  Inft.^^-  Kefynge  26. 
I  Keb.  17. 

As  to  the  place  where  fuch  killing  is  within  the  conu- 
fance  of  the  law,  it  feems,  that  the  killing  of  one  who  is 
both  wounded  and  dies  out  of  the  realm,  or  wounded  out 
of  the  realm  a;id  dies  here,  cannot  be  determined  at  Com- 
mon law,  becaufe  it  cannot  be  tried  by  a  jury  of  the 
neighbourhood  where  the  fadt  was  done.  But  it  is  agreed, 
that  the  death  of  one  who  is  both  wounded  and  dies  be- 
yond fea,  and  it  is  faid  by  fome,  that  the  death  of  him 
who  dies  here  of  a  wound  given  there,  may  be  heard  and 
determined  before  the  conftable  and  mar(hal,  accordino- 
to  the  Civil  law,  if  the  King  pleafe  to  appoint  a  confta- 
ble. And  it  feemeth  alfo  to  be  clear,  that  fuch  a  fadl 
being  examined  by  the  privy  council,  may  by  force  of 
33  H.  8.  cap.  23.  be  tried  (in  relation  to  the  principal 
offenders,  but  not  as  to  the  acceffaries,)  before  commif- 
fioners  appointed  by  the  King,  in  any  county  of  England. 
I  Hawk.- J g.  3  In/}.  48.  2  In/l.  51.  Co.  Lit.  75. 
S.  P.  C.  65.  a.  Bro.  Appeal  153.  Cro.  Car.  247.  1 
And.  195. 

A  murder  at  fea  was  anciently  cognizable  only  by  the 
Civil  law,  but  now  by  force  of  27  H.  8.  4.  and  28 
H.  8.  15.  it  may  be  tried  and  determined  before  the 
King's  Commiflioners  in  any  county  of  England,  accor- 
ding to  the  courfe  of  the  Common  law  ;  yet  the  killing 
of  one  who  is  at  land  of  a  wound  received  at  fea,  is  nei- 
ther determinable  at  Common  law,  nor  by  force  of  either 
of  thefe  ftatutes ;  but  it  feems,  that  it  may  be  tried  by  the 
conftable  and  matfhal,  or  before  the  commiflioners  ap- 
pointed in  purfuance  of  the  aforefaid  ftatute  of  33  H.  8. 
23.  I  Hawk.  79.  3  Inji.  48,  49.  I  Leon.  270.  H. 
P.  C.  54.     3  1"J^-  48. 

And  it  is  faid  by  fome,  that  the  death  of  one  who  died 

in  one  county,  of  a  wound  given  in  another,  is  not  indidt- 

able  at  all  at  Common  law,  becaufe  the  offence  was  not 

complete  in  either  county,  and  the  jury  could  enquire 

only  of  what  happened  in  their  own  county.     But  it  hath 

been  holden  by  others.  That  if  the  corps  were  carried  into 

the  county  where  the  ftroke  was  given,  the  whole  might 

be  enquired  of  by  a  jury  of  the  fame  county.     And  it  is 

agreed,  that  an  appeal  might  be  brought  in  either  county, 

\  and  the  fadt  tried  by  a  jury  returned  jointly  from  each. 

I   And  at  this  day,  by  force  of  2  £ff  3  Ed.  6.  24.  the  whole 

I  is  triable  by  a  jury  of  the  county  wherein  the  death  (hall 

N  n  n  happen, 
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happen,  on  an  inJiamcnt  found,  or  appeal  broncht,  in 
the  fame  county,  i  Hawk.  79,  80.  3  I"Ji.  4*5,  49- 
Bro.  Coro.  140,  141,  143-  Indtcim.  13.  S.P.  C.  go.c. 
b  H.  7.  lo.a.     Fmch  Law  ^11.     S.P.C.   1B2.     Bro. 

Appeal  3,  80,  83,  85,  149-  ,  j      •     rr/ , 

Alfo  by  force  of  26  H.  8.  cap.  6.  a  murder  in  lyales 
may  be  enquired  of  in  an  adjoining  £/;^/;yZ>  county,  but 
appeals  mull  ftiil  be  bro,.c;ht  in  the  proper  county.  1 
Hawk.%0.  Cro.Car.2^-].  I  7<7«,  255.  1  LiV.  ll'6. 
Latch  12,  118. 

It  is  aoreed.  That  the  malicious  killing  of  any  perfon, 
ivhatfoever  nation  or  religion  he  be  of,  or  of  whatfoevcr 
crime  attainted,  is  murder.      I  Hawk.  80.     zl'ijl-  5°- 

And  it  was  anciently  holden.  That  the  cauiing  of  an 
abortion  by  giving  a  potion  to,  or  (triking  a  woman  big 
■with  child,  was  murder  :  But  at  this  day,  it  is  faid  to  be 
a  f^reat  mifprifion  only,  and  not  muider,  unlefs  the  child 
be  born  alive,  and  die  thereof,  in  which  cafe  it  feems 
clearly  to  be  murder,  notwithftanding  fome  opinions  to 
the  contrary.  And  in  this  refpedt  alfo,  the  Common 
law  feems  to  be  agreeable  to  the  Mofaical,  which  is  as  to 
the  purpofe  thus  exprelled ;  "  If  men  ftrive  and  hurt  a 
woman  with  child,  fo  that  her  fruit  depart  from  her, 
and  yet  no  mifchief  follow,  he  fhall  be  furely  punifhed, 
according  as  the  woman's  hufband  will  lay  upon  him, 
and  he  (hall  pay  as  the  judges  determine ;  and  if  any 
n>ifchief  follow,  then  thofe  fhall  give  life  for  life."  i 
Hawk.  80.  Braa.  121.  S.  P.  C.  21.  Bro.  Coro. 
91.  H.  P.C.  52-  3  M  5-  2  4f-  2.  Sf-"-  Coro. 
68.     Dak.    cap.  93.     Exodus,   cap.   ii.  v.   22,  23. 

It  feems  alfo  agreed,  that  where  one  counfels  a  woman 
to  kill  her  child  when  it  Ihall  be  born,  who  afterwards 
kills  it  in  purfuance  of  fuch  advice,  he  is  an  accefTary  to 
the  murder,      i  Hawk.  80.     Dyer  186.     3  Injl.  51. 

As  to  what  killing  (hall  be  adjudged  of  malice  prepenfe 
or  murder  ;  it  is  to  be  obferved,  that  any  former  defign 
of  doing  mifchief  may  be  called  malice ;  and  therefore 
that  not  fuch  killing  only  as  proceeds  from  premeditated 
hatred  or  revenge  againft  the  perfon  killed,  but  alfo  in 
many  other  cafes,  fuch  as  is  accompanied  with  thofe  cir- 
cumftances  that  (hew  the  heart  to  be  perveifly  wicked,  is 
adjudged  to  be  of  malice  prepenfe  or  aforethought,  and 
confequently  murder.  1  Hawk,  80.  Kelynge  127. 
Siran.  766. 

And  according  to  this  notion,  it  is  thought  proper  to 
coniider,  i.  Such  murder  as  is  occafioned  through  any 
exprefs  purpofe  to  do  fome  perfonal  injury  to  him  who 
is  flain  in  particular ;  which  feems  to  be  moft  properly 
called  exprefs  malice.  2dly,  Such  as  happens  in  the 
execution  of  an  unlawful  aiStion,  principally  intended  for 
fome  other  purpofe,  and  not  to  do  a  perfonal  injury  to 
him  in  particular  who  is  flain,  in  which  cafe  the  malice 
feems  to  be  moft  properly  faid  to  be  implied,  i  Hawk. 
80.     Kelynge  129,  130. 

As  to  murder  in  the  fitft  fenfe,  fuch  afls  as  fhew  a 
direct  and  deliberate  intent  to  kill  another,  as  poifoning, 
ilabbing,  and  fuch  like,  are  fo  clearly  murder,  that  there 
are  not  any  quefiions  relating  thereto  worth  explain- 
ing :  But  the  cafes  which  have  borne  difpute,  have  ge- 
nerally happened  in  the  following  inftances.  ift.  In  duel- 
ling. 2dly,  In  killing  another  without  any  provocation, 
or  but  upon  a  flight  one.  3dly,  In  killing  one  whom 
the  perfon  killiiig  pretended  to  hurt  in  a  lefs  degree,  i 
Hawk.  8e. 

As  to  the  firft  inftance  of  this  kind,  it  feems  agreed, 
that  wherever  two  perfons  in  cool  blood  meet  and  fight 
on  a  precedent  quarrel,  and  one  of  them  is  killed,  the 
other  is  guilty  of  murder,  and  cannot  help  himfclf  by 
alleging  tliat  he  was  firft  ftruck  by  the  deceafed  ;  or  that 
he  had  often  declined  to  meet  him,  and  was  prevailed 
upon  to  do  it  by  his  importunity  ;  or  that  it  was  his  only 
intent  to  vindicate  his  reputation,  or  that  he  meant  not 
to  kill,  but  only  to  difarm  iiis  adverfary  :  For  fince  he 
deliberately  engaged  in  an  aft  highly  unlawful  in  defiance 
of  the  laws,  he  muft  at  his  peril  abide  the  confequences 
thereof,  i  Hawk.  80,  81.  i  Buljl.  86,  87.  2  Buljt. 
147.  Crom.  22,  b.  1  Rol.  Rep.  360.  3  Buljl.  ini. 
H.  P.  C.  48. 

And  from  hence  it  clearly  follow!^,  that  if  two  per- 
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fons  quarrel  over  night,  and  appoint  to  fight  tl-.e  next 
day  ;  or  quarrel  In  the  morning,  andayee  to  tight  in  the 
afternoon,  or  fuch  a  coniidsrable  time  after,  by  which, 
in  common  intendment,  it  muft  be  prtfumed  that  tlic- 
bloud  was  cooled,  and  then  tlicy  meet;  and  fight,  aiid  one 
kill  the  other,  he  is  guilty  of  murder.  1  Hawk.  81.  ■> 
InJl.  51.      H.  P.  C.  48.      Kt-lyngc  56.      1  Ltv.   iSo. 

And  wherever  it  appears  from  (he  whole  circumfljijces 
of  the  cafe,  that  he  wiio  kills  another  on  a  fudden  quar- 
rel was  mafter  of  his  temper  at  the  time,  lie  is  guilty  of 
murder;  as  if  after  the  quarrel  he  fall  into  other  difcourfe, 
and  talk  calmly  thereon  ;  or  perhaps  if  he  has  fo  much 
conlideration  as  to  fay,  that  the  place  whetein  the:  quar- 
lel  happens,  is  not  convenient  for  fighting  ;  or  that  it  he 
(hould  fight  at  prefent,  he  fhotild  have  tlie  difidvantage 
by  reafon  of  the  height  of  his  fhoes,  Uc.  i  Hawi,  81. 
Kelynge  56.     I  Sid.  177.      I  Lev.  180. 

And  if  A.  on  a  quarrel  with  B.  tell  him  that  he  will 
not  llrike  him,  but  that  he  will  give  B.  a  pot  of  ale  to 
flrike  him,  and  thereupon  B.  ftrike,  and  A.  kill  him, 
he  is  guilty  of  murder ;  for  he  fliall  not  elude  the  juftice 
of  the  law  by  fuch  pretence  to  cover  his  malice,  i 
Hawk.  Si.     H.  P.C.  48. 

In  like  manner,  if  B.  challenge  A.  and  A.  refufe  to 
meet  him  ;  but  in  order  to  evade  the  law,  tdls  B.  that 
he  fnall  go  the  next  day  to  fuch  a  town  about  his  bufi- 
nefs,  and  accordingly  B.  meet  him  the  next  day  in  the 
road  to  the  fame  town,  and  afTault  him,  whereupon  they 
fight,  and  A.  kills  B.  he  is  in  my  opinion  guilty  of  mur- 
der, unlefs  it  appear  by  the  whole  circumltances  that  he- 
gave  B.  fuch  information  accidentally,  and  not  with  a 
defign  to  give  him  an  opportunity  of  fighting,  i  Hawk. 
81.     Cro.  Crom.  22.  b.      H.  P.' C.  4S. 

And  at  this  day  it  feems  to  be  fettled.  That  if  a  man 
afTault  another  with  malice  prepenfe,  and  after  be'  drive^ 
by  him  to  the  wall,  and  kill  him  there  in  his  own  de^. 
fence,  he  is  guilty  of  murder  in  refpe<Sl  of  his  fiift  in- 
tent. I  Hawk.  81.  Crom.  22.  b.  Dalt.  cap.  93.  H, 
P.  C.  47.      Kelynge  58.   Mawgridge'i  cafe. 

And  it  hath  been  adjudged,  that  even  upon  a  fudde^ 
quarrel,  if  a  man  be  f  p  far  provoked  by  any  bare  wor<k' 
or  geftures  of  another,  ?.s  to  make  a  pufn  at  him  with  a^ 
fword,  or  to  ftrike  at  him  with  any  other  fuch  wea^oft 
as  manifeflly  indangers  his  life,  before  the  other's  fword  i% 
drawn,  and  thereupon  a  fight  enfge,  and  he  who  m^^. 
fuch  afTault  kill  the  other,  he  is  guilty  of  murder ;  be- 
caufe  that  by  afTaulting  the  other  in  fuch  an  outrageous 
manner,  without  giving  him  an  opportunity  to  defeo^lc 
himfclf,  he  fhewed  that  he  intended  not  to  fight  with, 
him,  but  to  kill  him,  which  violent  revenge  is  no  more 
excufed  by  fuch  a  flight  provocation,  than  if  there  had 
been  none  at  all.  i  Hawk.  81.  Crom.  23.  a.  b.  Dalt. 
cap.  93.     Kelynge  61.  Maivgridge's  cafe. 

But  it  is  faid,  that  if  he  who  draws  upon  another  in 
a  fudden  quarrel,  make  no  pafs  at  him  till  his  fword  is 
drawn,  and  then  fight  with  him,  he  is  guilty  of  man- 
flaughter  only,  becaufe  that  by  neglefting  the  opportu- 
nity of  killing  the  other,  he  was  on  his  guard,  and  in  a 
condition  to  defend  himfelf,  with  like  hazard  to  botl?, 
he  fhewed  that  his  intent  was  not  fo  much  to  kill,  as  to 
combat  with  the  other,  in  compliance  with  thofe  com- 
mon notions  of  honour,  which  prevailing  over  reafon, 
during  the  time  that  a  man  is  under  the  tranfports  of  a 
fudden  pafTion,  fo  far  mitigate  his  offence  in  fighting, 
that  it  fliall  not  be  adjudged  to  be  of  malice  prepenfe.  i 
Hawk.  81,  82.  Kelynge  55,  61,  131.  2  Rol,  Rep, 
461. 

And  if  two  happen  to  fall  out  upon  a  fudden,  and 
prefently  agree  to  fight,  and  each  of  them  fetch  a  wea- 
pon, and  go  into  the  field,  and  there  one  kill  the  other, 
he  is  guilty  of  manflaughter  only,  becaufe  he  did  it  in 
the  heat  of    blood.      i  Hawk.  82.      H.  P.  C.  48.     3 

hji.si. 

And  fuch  an  indulgence  is  (hewen  to  the  frailties  of 
human  nature,  that  wiiere  two  perfons  who  have  for- 
merly fought  on  malice,  are  afterwards  to  all  appear- 
ance reconciled,  and  fight  again  on  a  frefh  quarrel,  it 
(hall  not  be  prefumed  that  they  were  moved  by  the  old 
grudge,  uiiIeGi    it  appear  by  the  whgle  circumflances  of 

the 
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the   fa£>.       I  Haivk.  82.     Crom.  23.  a.     Dall.  cap.  93. 
H.  P.  C.  49.     I  Soi.  Rep.  30c. 

But  the  Jaw  fo  far  abhors  all  duelling  in  cold  blood, 
that  not  only  the  principal  who  adtually  kills  the  other, 
but  aifo  his  feconds  are  guilty  of  murder,  whether  they 
fouo^ht  or  not ;  and  fome  have  gone  fo  far  as  to  hold, 
that  the  feconds  of  the  perfon  killed  are  alfo  equally 
guilty,  in  refpe£l  of  that  countenance  which  they  give 
to  their  principals  in  the  execution  of  their  purpofe,  by 
accompanying  them  therein,  and  being  ready  to  bear  a 
part  with  them  :  But  perhaps  the  contrary  opinion  is 
the  more  plaufible ;  for  it  feems  too  fevere  a  conftru(flion 
to  make  a  man  by  fuch  reafoning  the  murderer  of  his 
friend,  to  whom  he  was  fo  far  from  intending  any  mif- 
chief,  that  he  was  ready  to  hazard  his  own  life  in  his 
quarrel,     i  Hawk.  82.     H.  P.  C.  51.     Dalt.  cap.  93. 

As  to  the  fecond  inftance  of  this  kind,  viz.  fuch  mur- 
der as  happens  in  killing  another  without  any  provoca- 
tion, or  but  upon  a  flight  one  ;  it  is  to  be  obferved,  that 
wherever  it  <ippqars  that. a  man  killed  another,  it  fhall  be 
intended  prima  facie  that  he  did  it  malicioufly,  unlefs 
he  can  make  out  the  contrary,  by  fliewing  that  he  did 
it  on  a  fudden  provocation,  isic.    i  Hawk.  82.  Kelynge  27. 

Alfo  it  feems  to  be  agreed,  that  no  breach  of  a  man's 
word  or  promife,  no  trefpafs  either  to  lands  or  goods,  no 
affront  by  bare  words  or  geftures,  however  falfe  or  malici- 
ous it  may  be,  and  aggravated  with  the  moft  provoking 
circumflances,  will  excufe  him  from  being  guilty  of 
murder,  who  is  fo  far  tranfported  thereby,  as  immediately 
to  attack  tlie  perfon  who  offends  him,  in  fuch  a  manner 
as  manifeftly  endangers  his  life,  without  giving  him  time 
to  put  himfelf  upon  his  guard,  if  he  kills  him  in  pur- 
fuance  of  fuch  aflault,  whether  the  perfon  flain  did  at 
all  fight  in  his  defence  or  not ;  for  fo  bafe  and  cruel  a  re- 
venge cannot  have  too  fevere  a  conftrudlion.  i  Hawk. 
82.  Kelynge  135.  2  Rol.  Rep.  460,  461.  Kdynge 
131,  {yV.  Dalt.  cap.  g^-  Cro.  Eliz.  779.  Noy  171. 
I  Sid.  277.  I  Leviriz  180.  Hob,  121.  Con.  i  Jon. 
432.  a. 

But  if  a  perfon  fo  provoked  had  beaten  the  other  only 
in  fuch  a  manner,  that  it  might  plainly  appear  that  he 
meant  not  to  kill,  but  only  chaftife  him  ;  or  if  lie  had 
leftrained.  himfelf  till  the  other  had  put  himfelf  on  his 
guard,  and  then  in  fighting  with  him  had  killed  him,  he 
had  been  guilty  of  manflaughter  only.  i  Hau,k.  82. 
Kelynge  55   61,   131. 

And  of  the  like  offence  Oiall  he  be  adjudged  guilty, 
who  feeing  two  perfons  fighting  together  on  a  private 
quarrel,  whether  ffdden  or  malicious,  takes  part  with  one 
of  the.nn,  and  kills  the  other,  i  Hawk.  82.  Kelynge 
61,    136.      Cro.  Jac.  296.      12  Co.  87. 

Neither  can  he  be  thought  guilty  of  a  greater  crime, 
who  finding  a  man  in  bed  with  hib  wife,  or  being  a6lu- 
aily  ftruck  by  him,  or  pulled  by  the  nofe,  or  fillipped 
npon  the  forehead,  immediately  kills  him  ;  or  who  hap- 
pens to  kill  another  in  a  contention  for  the  wall  ;  or  in 
the  defence  of  his  perfon  from  an  unlawful  arreft  ;  or  in 
the  defence  of  his  houfe  from  thofe  who  claiming  a  title 
to  it,  attempt  forcibly  to  enter  it,  and  to  that  purpofe 
fhoot  at  it,  i^c.  or  in  the  defence  of  his  pofleflion  of  a 
room  in  a  publick  houfe,  from  thofe  who  attempt  to  turn 
him  out  of  it,  and  thereupon  draw  their  fvvords  upon 
him  ;  in  which  cafe  the  killing  the  aflailant  hath  been 
holden  by  fome  to  be  juft^fiable :  But  it  is  certain,  that 
it  can  amount  to  no  more  than  manflaughter.  i  Hawk. 
82,  83.  H.  P.  C.  57.  3  7«y?.  55.  Kelynge  137.  H. 
P.  C.  57.      Crom.  27.  a.     Kelynge  5  I. 

Nor  was  he  judged  criminal  in  a  higher  degree,  who 
feeing  his  fon's  nofe  bloody,  and  being  told  by  him,  that 
Jie  had  been  beaten  by  fuch  a  boy,  ran  three  quarters  of 
a  mile,  and  having  found  the  boy,  beat  him  with  a  fmall 
cudcel,  whereof  he  afierwards  died.  I  Hawk.  83.  H. 
P.  C.  48.     Cro.'Jac.^C)b.      JZ  Co.  Zj. 

As  to  the  third  inftance  of  the  kind,  viz.  fuch  mur- 
der as  happens  in  killing  one  whom  the  perfon  killing  in- 
tended-to  hurt  in  a  lefs  degree  ;  as  to  which  it  is  to  be 
obferved,  that  wherever  a  perfon  in  cool  blood  by  way  of 
revenge,  unlawfully  and  deliberately  beats  another  in 
fuch  a  manner   that  he   afterwards   dies   thereof,  he   is  , 
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guilty  of  murder,  hywever  unwilling  he  m/aht  have 
oecn  to  have  uone  fo  far.  iPIawk.  83.  K^lyn.  110.^ 
Mawgndge'i  cafe.  /-/.  P.  C.  49,  50,  51,  52.  '  '" 
Alfo  it  feems,  that  he  who  upon  a  fudden  provocatiotr 
executeth  his  revenge  in  fuch  a  cruel  manner,  as  fhevvsa 
cool  and  deliberate  intent  to  do  mifchief,  is  guilty  of 
murder,  if  death  enfue  ;  as  where  the  keeper  of  a  park 
finding  a  boy  ftealing  wood,  tied  him  to  a  horfe's  tail, 
and  beat  him,  whereupon  the  horfe  ran  away  and  killed 
him.  1  Ha-^k.  83.  Cro.  Car.  131.  'i  J^„,  ,08. 
Palm.  545.     H.  P.  C.  49.  ^  J  J 

As  to  the  Cifes  where  fucli  killing  fliall  be  adjudged 
murder,  which  happen  in  the  execution  of  an  unlaw^ful 
aftion,  principally  intended  for  fome  other  purpofe,  and' 
not  to  do  a  perfonal  injury  to  him  in  particular  who' 
happens  to  be  flain,  they  are  as  follow.  And  firft.  Such- 
killing  as  happens  in  the  execution  of  an  unlawful  aflion,' 
whereof  the  principal  intention  was  to  commit  another 
felony  ;  it  feems  agreed,  that  wherever  a  man  happens  to 
kill  another  in  the  execution  of  a  deliberate  purpofe  to 
commit  any  felony,  he  is  guilty  of  murder;  as  w^ere  a' 
perfon  {hooting  at  tame  fowl,  with  an  intent  to  flea  I 
them,  accidentally  kills  a  man  ;  or  where  one  fets  upon 
a  man  to  rob  him,  and  kills  him  in  making  refiffance  ; 
or  where  a  perfon  {hooting  at,  or  fighting  with  one  man 
with  a  defign  to  murder  him,  mifierhim,  and  kills  an- 
other. I  Hawk.  83.  Kelynge  1 17.  H.  P.  C.  46,  50. 
Dalt.  cap.  93.      Aloore  87.         . 

And  not  only  in  fuch  cafes,  where  the  very  afl  of  a 
perfon  having  fuch  a  felonious  intent,  is  the  immediate 
caufe  of  a  third  perfon's  death,  but  alfo  where  it  any 
way  occafionally  caufes  fuch  a  misfortune,  it  makes  him 
guilty  of  murder  ;  and  fuch  was  the  cafe  of  the  hufband, 
who  gave  a  poifoned  apple  to  his  wife,  who  eat  not 
enough  of  it  to  kill  her,  but  innocently,  and  againff  the 
huflsand's  will  and  perfuafion,  gave  part  of  it  to  a  child 
who  died  thereof;  fuch  alfo  was  the  cafe  of  the  wife  who 
mixed  rat/bane  in  a  potion  fent  by  an  apothecary  to  her 
hufband,  which  did  not  kill  him,  but  afterwards  killed 
the  apothecary,  who  to  vindicate  his  reputation  tafled  it 
himfelf,  having  firfl:  ftirred  it  about.  Neither  is  it  ma- 
terial in  this  cafe,  that  the  flirting  of  the  potion  might 
make  the  operation  of  the  poifon  more  forcible  than 
otherwife  it  would  have  been  ;  for  inafmuch  as  fuch  a 
murderous  intention,  which  of  itfelf  perhaps  in  firi£tnefs 
might  juftly  be  made  punifhable  with  death,  proves  mvr 
in  the  event  the  caufe  of  the  King's  lofing  a  fubje£l,  it 
(hall  be  as  feverely  punifhed  as  if  it  had  had  the  intended 
effedi,  the  mifling  whereof  is  not  owing  to  any  want  of 
malice,  but  of  power,  i  Hawk.  84.  Plnv.  Com  'ia 
gCo.gt.  ■"''^' 

But  if  one  happened  to  be  poifoned  by  raffiane  laid  in 
order  to  deftroy  vermine,  the  perfon  by  whom  he  is  fo 
killed,  is  guilty  of  homicide /if  r  inforturiium  only,  becaufe 
his  intentions  were  wholly  innocent,  i  Hawk.  §4.  PJl 
Com.  ^j^.     gCo.gi.b.  '■  ■'—'■    -         "  '' 

Alfo  if  a  third  perfon  accidentally  happen  to  be  killed! 
by  one  engaged  in  a  combat  with  another  upon  a  fudden 
quarrel,  it  feems  that  he  who  kills  him  is  guilty  of  man- 
flaughter only  ;  but  it  hath  been  adjudged,  that  if  a  juf- 
tice  of  peace,  conftable  or  watchman,  or  even  a  private 
perfon  be  killed  in  the  endeavouring  to  part  thofe  whom 
he  fees  fighting,  the  perfon  by  whom  he  is  killed,  is 
guilty  of  murder ;  and.  that  he  cannot  excufe  himfelf  by 
alleging  that  what  he  did  was  in  a  fudden  aflFray  in  the 
heat  of  blood,  and  through  the  violence  of  paffion  ;  for 
he  who  carries  his  refentment  fo  high  as  not  only  to  exe- 
cute his  revenge  againft  thofe  who  have  affronted  him  ~ 
but  even  againit  fuch  as  have  no  otherwife  offended  him 
but  by  doing  their  duty,  and  er.deavouring  to  reftraia 
him  from  breaking  through  his,  fhews  fuch  an  obftinate 
contempt  of  the  law,  that  he  is  no  more  to  be  favoured 
than  if  he  had  afted  in  cool  blood,  i  Hawk.  84.  H. 
P.  C.  45,  50.  3  7«/?.  52.  Dalt.  cap.  ci 2-  Savil  67'. 
Kelynge  66.  22  Jf.ji.  4  Co.  40.  b.  9  Co.  68.  Crom. 
25.  a,  b. 

Yet  it  hath  been  refolved,  that  if  the  third  perfon 
flain  in  fuch  a  fudden  affray,  do  not  give  notice  for 
what  purpofe  he  come',  by  commanding  the  parties  in 

the 
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the  King's  name  to  keep  the  peace,  or  oiherwire  mani- 
feftly  (hewing  his  intention  to  be  not  to  take  part  in  the 
quarrel,  but  to  appeafe  it,  he  who  Icills  him  is  guilty  of 
manflaughter  only,  for  he  might  fufpeft  that  he  came 
to  fide  with  his  adverfary.      I  Hawk.  84.      kelynge  66. 

As  to  the  fecond  inftance  of  this  kind,  viz.  fuch  kil- 
ling as  happens  in  the  execution  of  an  unlawful  adlion, 
where  the  principal  defign  is  to  commit  a  bare  breach  of 
the  peace,  not  intended  againft  the  perfon  of  him  who 
happens  to  be  flain ;  it  feems  clear,  that  where  divers 
perfons  refolving  generally  to  refill  all  oppofers  in  the 
commillion  of  any  foch  breach  of  the  peace,  and  to  execute 
it  in  fuch  a  manner  as  naturally  tends  to  ralfe  tumults  and 
affrays,  as  by  committing  a  violent  dilTeifin  with  great 
numbers  of  people,  hunting  in  a  park,  ^c.  and  in  fo  doing 
happen  to  kill  a  man,  they  are  all  guilty  of  murder  ;  for 
they  muft  at  their  peril  abide  the  event  of  their  a£lions, 
who  wilfully  engage  in  fuch  bold  difturbances  of  the  pub- 
lick  peace,  in  open  oppofition  to  and  defiance  of  the  ju- 
ftice  of  the  nation,  i  Hiiwk.  84.  Savil  67.  Moore 
86.  Palm.  35.  Crom.  24.  b.  25.  a.  H.  P.  C.  47. 
5  Mod.  285.      Dyer  128.  pi.  60.      S.  P.  C.  17.  b. 

Yet  where  divers  rioters,  having  forcible  pofTeflion  of  a 
houfe,  afterwards  killed  the  petfon  whom  they  had  ejefled, 
as  he  was  endeavouring  in  the  night  forcibly  to  regain  the 
poffeffion,  and  to  fiie  the  houfe,  they  were  adjudged 
guilty  of  manflaughter  only,  notwithftanding  they  did 
the  fa6l  in  maintenance  of  a  deliberate  injury,  peihaps 
for  this  reafon,  becaufe  the  perfon  flain  was  fo  much  in 
feult  himfelf.      1  Haiti.  85.      Crom.  28.  K     H.  P.  C. 

56. 

But  if  in  fuch,  or  any  other  quarrel,  whether  it  were 
fudden  or  premeditated,  a  juftice  of  peace,  conftable  or 
watchman,  or  even  a  private  perfon,  be  flain  in  endea- 
vouring to  keep  the  peace,  and  fupprefs  the  affray,  he 
who  kills  him  is  guilty  of  murder;  for  notwithftanding 
it  was  not  his  primary  intention  to  commit  a  felony,  yet 
inafmuch  as  he  perfifts  in  a  lefs  offence  with  fo  much  ob- 
ftinacy  as  to  go  on  in  it  to  the  hazard  of  the  lives  of  thofe 
who  no  otherwife  offend  him,  but  by  doing  their  duty  in 
maintenance  of  the  law,  which  therefore  afford  them  its 
more  immediate  protedlion,  he  feems  to  be  in  this  refpe<fl 
equally  criminal,  as  if  his  intention  had  been  to  commit 
a  felony,  i  Hawk.  85.  H.  P.  C.  45.  Dali.  cap.  93. 
2ln/l.S^-  Kelyn.bb.  riJff'.-ji.  ^Co.^o.b.  g  Co. 
68.     Crom,  25. 

As  to  the  third  inftance  of  this  kind,  viz.  fuch  killing, 
as  happens  in  the  execution  of  an  unlawful  adtion,  the 
principal  motive  whereof  was  to  aflift  a  third  perfon ;  it 
feems  clear,  that  if  a  mafter  malicioufly  intending  to  kill 
another  take  his  fervants  with  him,  without  acquainting 
them  with  his  purpofe,  and  meet  his  adverfary  and  fight 
with  him,  and  the  fervants  feeing  their  mafter  engaged 
take  part  with  him,  and  kill  the  other,  they  are  guilty 
of  manflaughter  only,  but  the  mafter  of  murder.  PI. 
Com.  100,  lOi.  «.     Crom.  23.     Dalt.  cap.  93.     H.  P.  C. 

And  therefore  it  follows  a  fortiori,  that  if  a  man's 
fervant  or  friend,  or  even  a  ftranger,  coming  fuddenly, 
fee  him  fighting  with  another  and  fide  with  him,  and  kill 
the  other ;  or  feeing  his  fword  broken  fend  him  another, 
wherewith  he  kills  the  other,  he  is  guilty  of  manflaughter 
only.  I  Hawk.  8$.  Crom.  26.  b.  H.  P.  C.  57. 
Dalt.  cap.  94.  I  Roll.  Rep.  407,  408.  3  Bu^.  206. 
H.P.C.  52. 

Yet  in  this  very  cafe,  if  the  perfon  killed  were  a  bailiff, 
or  other  officer  of  juftice,  refifted  by  the  mafter,  tfff.  in 
due  execution  of  his  duty,  fuch  friend  or  fervant,  ^c. 
are  guilty  of  murder,  whether  they  knew  the  perfon  flain 

were  an  officer  or  not.      I  Hawk.  85.     Keljnge  67,  86, 

87. 

But  perhaps  it  may  be  objefled,  that  in  this  laft  cafe 

there  feems  to  be  no  more  malice  than  in  the  former ; 

and  fuch   third  perfon  being  wholly   ignorant  that  the 

party  killed  was  an  officer,  feems  to  be  no  more  in  fault 

than  if  he  had  been  a  private  perfon.     1  Haivi.  85. 
To  this  it  may  be  anfwered,  that  all  fighting  is  highly 

unlawful,  and  that  he  who  on  a  fudden  feeing  perfons 
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engaged  in  it,  is  fa  far  from  endeavouring  to  cart  xhcm, 
as  every  good  fubjedt:  ought,  that  I  e  takes  part  with  one 
fide,  and  fights  in  the  quarrel,  without  knowing  the 
caufe  of  it,  (hews  a  high  contempt  of  the  law;,  and  a 
readinefs  to  break  through  them  on  a  fmall  occafion,  at-d 
muft  at  his  peril  take  heed  what  he  does;  and  confc- 
quently  might  perhaps  in  ftri<3  juftice  be  adjudged  in  the 
foregoing  cafes  to  adt  with  malice,  which  dnth  not  always 
fignify  a  particular  ill  will  againft  the  perfon  killt-d,  as 
appears  by  many  of  the  above-men. ioned  cafes;  and  tho' 
fuch  perfon  be  favoured  in  refped  of  the  fuddennef>  of  the 
occafion  where  both  the  quarrel  and  the  perfons  are  pri- 
vate, yet  he  muft  not  expedt  fuch  indulgence,  white  the 
fight,  in  which  he  fo  raftily  engages,  was  begun  i:i  oppo- 
fition to  the  juftice  of  the  nation,  and  a  peifon  hap,-«« 
to  be  killed  thereby  who  engaged  in  maintenance  tliercof, 
and  on  that  account  is'under  its  more  particul.ir  care  i 
and  may  juftly  challenge,  that  his  oppofers  he  made  ex- 
amples to  deter  others  from  joining  in  fi'ch  unwarrantable 
quarrels.  I  Hawk.  85,  86.  I  Sid.  160.  Noy  50. 
Plow.  Com.  IOC. 

But  if  a  man  feeing  another  arrefted  and  reftraiaed 
from  his  liberty,  under  colour  of  a  prefs- warrant  or  civil 
procefsjtff.  by  thofe  who  in  truth  have  no  fuch  authority, 
happen  to  kill  fuch  trefpaffers  in  refcuing  the  perfon  cp- 
preffed,  he  fhall  be  adjudged  guilty  if  manflaughter  only, 
notwithftanding  the  injured  perfon  fubmirted  to  them, 
and  endeavoured  not  to  refcue  himfelf,  and  the  pcrfo:». 
who  refcued  him,  did  not  know  that  he  was  iik'sraily 
arrefted  ;  for  fince  in  the  event  it  appears,  that  the  perfons 
flain  were  trefpaffers,  covering  their  violence  with  a  fhsv/ 
of  juftice,  he  who  kills  them  is  indulged  by  the  law, 
which  in  thefe  cafes  judges  by  the  event,  which  th<»fe  who 
engage  in  fuch  unlawful  afSions  muft  abide  at  their  peril. 
I  Hawk.  86.  Kelynge  66,  137.  Crom.  27.  a.  Dtnfx 
cafa  lately  adjudged. 

As  to  the  fourth  inftance  of  this  kind,  viz.  fuch  .kil- 
ling as  happens  in  the  execution  cf  an  unlawful  a<f\ion, 
whereof  the  dire£l  defign  was  to  efcape  from  an  arreft,  it 
feems  to  be  agreed,  that  whoever  kills  a  fherift",  or  any 
of  his  officers,  in  the  lawful  execution  of  a  civil  procefs, 
as  on  arrefting  a  perfon  upon  a  capias,  &c,  is  auilty  of. 
murder,  i  Hawk.  86.  Dalt.  cap.  93.  H.  P.  C.  45.- 
Crom.  24.  a. 

Neither  is  it  any  excufe  to  fuch  a  perfon,  that  the. 
procefs  was  erroneous,  (for  it  is  not  vo'd  by  being  fo,J 
or  that  the  arreft  was  in  the  night,  or  (hat  the  officer  did 
not  tell  him  for  what  caufe  he  arrefted  him,  and  out  of 
what  court,  (which  is  not  neceffary  when  prevented  by 
the  party's  refiftance)  ;  or  that  the  officer  did  not  (hew 
his  warrant,  which  he  is  not  bound  to  do  at  all,  if  he 
be  a  bailiff  commonly  known,  nor  without  a  demand,  if 
he  be  a  fpecial  one.  9  Co.  68.  Cro.  Jac.  280.  9  Co. 
66.     6  Co.  68.  b.  69.  a.     Cro.  Jac.  486.     g  Co.  69. 

Yet  the  killing  of  an  officer  in  fome  cafes  will  be 
manflaughter  only  ;  as,  where  the  warrant  by  which  he 
a£ls  gives  him  no  authority  to  arreft  the  party  ;  as  where 
a  bailiff  arrefts  J.  S.  a  baronet,  who  never  was  knighted, 
by  force  of  a  warrant  to  arreft  '/.  S.  knight.  I  Ha^-k. 
86.     Cro.  Car.  372.      I  Jon.  346.      12  Co.  49. 

Where  a  good  warrant  is  executed  in  an  unlawful 
manner;  as  if  a  bailiff  be  killed  in  breaking  open  a  door 
or  window  to  arreft  a  man  ;  or  perhaps  if  l:e  arreft  one 
on  a  Sunday  fince  29  Car.  2.  cap.  7.  by  which  all  fuch 
arrefts  arc  made  unlawful.     H.  P.  C.  46. 

As  to  the  fifth  inftance  of  this  kind,  vi-z.  fuch  killing 
as  happens  in  the  execution  of  an  unlawful  ad\ion,  w  hereof 
the  principal  purpofe  was  to  ufurp  an  illegal  authority;  it 
feems  clear,  that  if  perfons  take  upon  them  to  put  others 
to  death,  either  by  virtue  of  a  new  commlflion  wholly 
unknown  to  our  laws,  or  by  virtue  of  an  unknown  jurif- 
diflion,  which  clearly  extends  not  to  cafes  of  this  nature; 
as  if  the  court  of  Common  Pleas  caufe  a  man  to  be  exe- 
cuted for  treafon  or  felony  ;  or  the  Court  Martial,  in 
time  of  peace,  put  a  man  to  death  by  the  martial  law, 
both  the  judges  and  officers  are  guilty  of  murder,  i  Haw. 
86,     H.  P.  C.  46. 

But 
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But  where  perfons  aft  by  virtue  of  a  commiflion,  which 
if  it  were  ftri£tly  regular  would  undoubtedly  give  therh 
-full  authority,  but  happens  to  be  deledlive  only  in  feme 
point  of  form,    it  feems  that  they  are  no  way  criminal. 

As  to  the  fiXfh  inftance  of  this  kind,  viz.  fuch  killing 
as  happens  in  the  execution  of  an  unlawful  adtion,  where 
no  mifchief  was  intended  at  all,  it  is  faid,  that  if  a  perfon 
happen  to  occafion  the  death  of  another,  inadvifedly  doing 
any  idle,  wanton  aftion,  which  cannot  but  be  attended 
with  the  manifeft  danger  of  fome  other;  as  by  riding 
with  a  horfe  known  to  be  ufed  to  kick  among  a  multi- 
tude of  people,  by  which  he  means  no  more  than  to  di- 
vert himfelf  by  puttii)2  them  into  a  fright,  he  is  guilty 
of  murder.      I  Hawk.  87. 

Alfo  it  has  been  anciently  holden,  that  if  a  perfon  not 
duly  authorized  to  be  a  ph^Tician  or  furgeon,  undertake 
a  cure,  and  the  patient  die  under  his  hand,  he  is  guilty 
of  felony  ;  but  in  as  much  as  the  books  wherein  this  opi- 
nion is  holden,  were  written  before  the  ftatute  of  23  i/.  8. 
which  firft  excluded  fuch  felonious  killing,  as  may  be 
called  wilful  murder  of  malice  prepenfe,  from  the  benefit 
of  clergy,  it  may  be  well  queftior.ed,  whether  fuch  kil- 
ling fhall  be  faid  to  be  of  malice  prepenfe,  within  the  in- 
tent of  that  ftatute ;  however,  it  is  certainly  highly  rafh 
and  prefumptuous  for  unfkilful  perfons  to  undertake  mat- 
ters of  this  nature  ;  and  indeed  the  law  cannot  be  well  too 
fevere  in  this  cafe,  in  order  to  deter  ignorant  people  from 
endeavouring  to  get  a  livelihood  by  fuch  pradtice,  which 
cannot  be  followed  without  the  manifeft  hazard  of  the 
Jives  of  thofe  who  have  to  do  with  them  :  But  furely 
the  charitable  endeavours  of  thofe  gentlemen  who  ftudy 
to  qualify  themfelves  to  give  advice  of  this  kind,  in  order 
to  aflift  their  poor  neighbours,  can  by  no  means  deferve 
fo  fevere  a  conftru<9icn  from  their  happening  to  fall  into 
fome  miflakes  in  their  prefcriptions,  from  which  the  moil 
learned  and  experienced  cannot  always  be  fecure.  I 
Haw.  87.  S.  P.  C.  lb.  b.  Fidt.  32.  h.  Crom.  27. 
43  Ed.  3.   33.  b.    Fitz.  Coron.  163.     See  Dalt.  cap.  93. 

The  p'incipal  in  murder  is  oufted  of  clergy  in  all  cafes, 
and  the  accefTary  before  is  alfo  oufted  of  clergy  in  all  cafes; 
but  the  arceflary  after  is  in  no  cafe  oufted  of  clergy. 
2  Hale's  H.  344. 

By  flat.  I  Ed.  6.  c.  12.  fea.  13.  All  wilful  killing  by 
poifoning  of  any  perfon,  (hall  be  adjudged  wilful  murder 
of  malice  prepenfed. 

Stat.  21  Jac.  I.  cap.  27.  fe£f.  2.  If  any  woman  be 
delivered  of  an  iflue,  which  being  born  alive  (hould  be  a 
baftard,  and  the  endeavours  privately,  either  by  drown- 
ing, or  fecret  burying  thereof,  or  any  other  way,  fo  to 
conceal  the  death  thereof,  as  that  it  may  not  come  to 
light  whether  it  were  born  alive  or  not ;  the  faid  mother 
(hall  fufFer  death  as  in  cafe  of  murder,  except  fuch  mo- 
ther can  make  proof  by  one  witnefs  that  the  child  was 
born  dead. 

Continued  indefinitely  by  3  Car.  i.  cap.  4.  and  16  Car. 
I.  cap.  4. 

Stat.  2  Geo.  2.  cap.  21.  Where  any  perfon  (ball  be  fe- 
lonioufly  flricken  or  poifoned  upon  the  fea,  or  at  any 
place  out  of  England,  and  (hall  die  of  the  fame  in  Eng- 
land;  or  where  any  perfon  fliall  be  felonioufly  ftricken  or 
poifoned  within  England,  and  (hall  die  of  fuch  ftroke  or 
poifoning  upon  the  fea,  or  out  of  England,  an  indictment 
thereof  found  by  jurors  of  the  county  in  England,  in 
which  fuch  death,  ftroke  or  poifoning  (hall  happen,  whe- 
ther It  be  found  before  any  coroner  upon  view  of  fuch 
dead  body,  or  before  juftices  of  peace,  or  other  juftices 
who  fliall  have  authority  to  inquire  of  murders,  (hall  be 
as  e(Fedual,  as  well  againft  the  principals  as  the  accefTo- 
ries,  as  if  fuch  ftroke  or  poifoning  and  death,  and  the 
offence  of  fuch  accefTories,  had  happened  in  the  fame 
county  ;  and  every  fuch  offender  (hall  have  the  like  de- 
fences (except  challenges  for  the  hundred)  as  if  fuch 
ftroke  or  poifoning  and  death,  and  the  like  offence  of 
fuch  accefTories,  had  happened  in  the  fame  county  where 
fuch  indictment  (hall  be  found. 

By  ftat.  25  Geo.  2.  cap.  37.  feff.  i.  All  perfons  found 
guilty  of  wilful  murder,  (hall  be  executed  accordins  to 
law,    on   the  day  next  but  one  after  fenter.ce  pafl'ed, 

Vol.  II.  N".  90. 
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unlefs  the  fame  happen  to  be  Sunday,  and  in  that  cafe  civ 
the  Monday  following, 

Se£i.  2.  The  body  of  fuch  mtirderer  (liaM,  if  fuch 
convittion  and  execution  be  in  Middlefex,  or  the  citv  of 
London,  or  the  liberties  thereof,  be  immediately  conveyed 
by  the  flieriffor  fheriff^,  or  their  deputy  and  their  officers, 
to  the  hall  of  the  furgeons  company,  or  fuch  place  as 
the  faid  company  (hall  appoint,  and  be  delivered  to  fuch 
perfon  as  they  (hall  appoint,  who  (hall  give  to  the  (herifF 
or  his  deputy  a  receipt  for  the  fame  ;  and  the  body  fo  de- 
livered (hall  be  dilTefted  and  anatomized  by  the  faid  fur- 
geons, or  fuch  perfon  as  they  (liall  appoint:  And  in  cafe 
fuch  conviflion  and  execution  be  in  any  other- coun- 
ty or  place  in  Great  Britain,  the  juftice  of  aflize,  or 
other  proper  judge,  (hall  award  the  (enteiice  to  be  put  in 
execution  the  next  day  but  one  after  iuch  conviction, 
(except  as  before  excepted)  and  the  body  of  fuch  mur- 
derer fhall  in  like  manner  be  delivered  by  the  (herifF,  or 
his  deputy  and  his  officers,  to  fuch  furgeon  as  fuch  judge 
(hall  direa. 

Seil.  3.  Sentence  (hall  be  pronounced  in  open  court 
immediately  after  the  convldion  of  fuch  murderer,  and 
before  the  court  proceed  to  any  other  bufinefs,  unlefs  the 
court  fee  caufe  for  poftponing  the  fame;  in  which  fen- 
tence  (hall  be  exprefTed  not  only  the  ufual  judgment  of 
death,  but  alfo  the  time  for  the  execution  thereof,  and 
the  marks  of  infamy  hereby  directed,  in  order  to  imprefs 
a  juft  horror  in  the  mind  of  the  offender,  and  on  the 
minds  of  fuch  as  be  prefent,  of  the  heinous  crime  of 
murder. 

SeSf.  4.  After  fentence  pronounced,  in  cafe  there  ap- 
pear reafonable  caufe,  it  (hall  be  lawful  for  fuch  judge, 
before  whom  fuch  criminal  (hall  have  been  tried,  to  flay 
the  execution  at  his  difcretion,  regard  being  had  to  the 
intent  of  this  aCt. 

Sect.  5.  It  (hall  be  in  the  power  of  any  fuch  judge  to 
appomt  the  body  of  fuch  criminal  to  be  hung  in  chains, 
but  in  no  cafe  the  body  of  any  murderer  fliall  be  buried, 
unlefs  after  fuch  body  has  been  anatomized  ;  and  every 
fuch  judge  (hall  dire£i  the  fame  either  to  be  uifpofed  of  as 
aforefaid,   to  be  anatomized,  or  to  be  hung  in  chains. 

Sect.  6.  After  convifllon  and  judgment,  the  gaoler 
to  whom  fuch  criminal  fliall  be  delivered  (hall  confine 
fuch  prifoner  to  fome  cell,  or  fafe  place  within  the  prifon, 
feparate  from  the  other  prifoners  ;  and  no  perfon,  except 
the  gaoler  or  his  fervants,  (hall  have  accefs  to  fuch  pri- 
foner, without  licence  under  the  hand  of  fuch  judge  be- 
I  fore  whom  fuch  offender  was  tried,  or  under  the  hand  of 
'  the  (heriff  or  under-fherifE 

Sect.  7.  In  cafe  fuch  judge  fee  caufe  to  refpite  the 
execution,  he  may  releafe  any  or  all  the  reftraints  or  regu- 
lations herein  dire<fted  to  be  obferved  by  the  gaoler,  by 
licence  in  writing  figned. 

Sect.  8.  After  fentence,  and  until  execution,  fuch 
offender  (hall  be  fed  with  bread  and  water  only,  (except 
in  cafes  of  receiving  the  Sacrament  of  the  Lord's  Supper, 
and  except  in  cafe  of  any  violent  ficknefs  or  wound,  in 
which  cafe  fome  known  phyfician,  furgeon  or  apothe- 
cary, may  be  admitted  to  adminifter  necefiaries;  the 
Chriftian  and  Surname  of  fuch  phyfician,  &c.  and  his 
place  of  abode,  being  firft  entered  in  the  books  of  fuch 
prifon)  ;  and  in  cafe  fuch  gaoler  offend  againft,  or  neg- 
le£t  to  put  in  execution  any  of  the  directions  hereby 
enadted,  he  (hall  forfeit  his  office,  and  be  fined  20  s.  and 
fufFer  imprifonment  until  the  fame  be  paid. 

Sect.  9.  If  any  perfon  (hall  by  force  fet  at  liberty,  or 
refcue  or  attempt  to  refcue,  or  fet  at  liberty,  any  perfon 
out  of  prifon,  committed  for  or  found  guilty  of  murder, 
or  refcue,  or  attempt  to  refcue  any  perfon  convifted  of 
murder,  going  to  execution,  or  during  execution,  he  fnall 
be  deemed  guilty  of  telony,  and  (hall  fuft'cr  death  without 
benefit  of  clergy. 

Sect.  10.  If  any  perfon  after  execution,  by  force  ref- 
cue, or  attempt  to  refcue  the  body  of  fuch  offender  out 
of  the  cuftody  of  the  (herifF,  or  his  officers,  during  the 
conveyance  of  fuch  body  to  any  of  the  places  hereby  di- 
rected, or  from  'he  company  of  furgeons,  or  their  fer- 
vants, or  from  the  houfe  of  any  furgeon  where  the  fame 
O  0  o  is 
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h  depofited  ;  every  perfon  fo  offending  flull  be  deemed 
guilty  of  felony,  and  be  liable  to  be  tranfpoited  to  fomc 
of  his  Majefty's  colonies  in  America  for  feven  years,  and 
be  fubject  to  the  like  puniflimcnt  and  conviction,  in 
cafe  of  returning  into  Great  Britain  witliin  the  faid  fe- 
ven years,  as  other  felons. 

Sect.  II.  Nothing  herein  fliall  extend  to  repeal  or  alter 
fo  much  of  II  Gio.  I.  cap.  26.  as  relates  to  the  fufpen- 
fion  of  the  execution  of  perfons  convicted  of  capital  of- 
fences in  Scotland,  for  the  refpective  times  in  the  faid 
act  mentioned. 

The  body  of  fuch  criminal  to  he  hung  in  chains.  See 
fea.  5. 

At  a  meeting  of  the  judges  to  confider  of  this  act, 
there  was  fome  doubt  v^hether  hanging  in  chains  might 
ever  be  made  part  of  the  fentence  ;  but  on  debate  it  was 
agreed  by  nine  judges,  that  in  all  cafes  within  the  act, 
the  judgment  for  diflecting  and  anatomizing  only  fhould 
be  part  of  the  fentence:  And  if  it  (hould  be  thought 
advifeabie,  the  judge  might  afterwards  direct  the  hanging 
in  chains  by  fpecial  order  to  the  (herifF,  purfuant  to  the 
power  given  bv  this  claufe.       FoJier''s  Crown  Law  107. 

See  aSiitHEir,  SCrtal,  aCrcafon. 

^OniinattO.  Dome/day,  tit.  Northampton  Sockmanni  de 
Rifden, —  Idcirco  epifcopus  clamat  Hominationem  corum. 
It  fignifies  the  muttering  of  men  j  alfo  the  doing  of  ho- 
mage.    Cowell,   edit.  1 7 27. 

%omine  rapto  in  Mitljcntamium,  Is  a  writ  to  take 

him  that  hath  taken  any  bondman  or  woman,  and  led 
him  out  of  the  country,  fo  that  he  or  flie  cannot  be  re- 
plevied according    to  Law.     Reg.  Orig.  fol.  79.       See 

tSHttlKcnam. 
il^omine  cligcntio  ati  niJforitcntam  jjcctam  Ggtllt 

pp  mCtCatO^tl'ltS  eOiti,  is  a  writ  directed  to  a  corpora- 
tion, for  the  choice  of  a  new  man  to  keep  one  part  of  the 
feal,  appointed  for  ftatutes  merchant,  when  the  other  is 
dead,  according  to  the  ftatute  of  Acton-Burnel.  Reg.  of 
Writs,  fol.  178.  a. 

pontine  rcpIegiantiO,  Is  a  writ  to  bail  a  man  out 
of  prifon  :  In  what  cafes  it  lies,  fee  F.  N.  B.  fol,  6. 
Reg.  Orig.  fol.  77. 

When  one  conveys  away  fecretly  or  keeps  in  his  cuftody 
another  man  againfi:  his  will ;  then  upon  oath  made  thereof, 
and  3  petition  to  the  Lord  Chancellor,  he  will  grant  a 
writ  of  replegiari  facias,  with  an  alias  and  pluries,  upon 
which  the  fheriff  returns  an  eloiigatus,  and  thereupon  ilTues 
out  a  capias  in  withernam,  made  by  the  filazer,  and  when 
he  is  thereupon  taken,  the  fherifF  cannot  take  bail  for  him  : 
But  the  court,  where  the  writ  is  returnable  may,  if  they 
think  fit,  grant  an  habeas  corpus  to  the  (heriff  to  bring 
him  into  court,  and  bail  him,  or  elfe  remand  him. 
2  L.  P.  R.  23. 

A  homine  replegiando  cannot  be  brought  eitlier  by  the 
wife  lierfeif,  or  by  her  prochein  amy  againft  her  hulband  ; 
and  the  nature  and  proceedings  in  the  writ  (hew  it  to  be 
fo.     Pafch.  17 18.   Ch.Prcc.  492.  Aiwood  v.  Atwood. 

Habeas  corpus  was  returned,  that  IF.  was  in  cultody 
by  capias  in  withernam.  The  cafe  was.  That  upon  a 
homine  rephgiamlo,  the  fherifF  ret-urned  an  inquifuion, 
finding  that  the  party  was  eloign'd ;  whereupon  a  wither- 
nam iH'ued,  returnable  Ofiab.  Martini,  which  was  not 
yet  come  ;  but  the  defendant  was  taken  upon  it.  It  was 
objedlcd,  that  he  could  not  be  bailed  upon  the  withernam; 
for  that  it  was  an  execution,  and  he  had  no  day  in 
court,  and  the  plaintiff  could  have  a  new  withernam. 
That  which  feemcd  to  be  the  fenfe  of  the  Chief  Juftice, 
to  which  the  reft  agreed  was,  (among  other  things)  that 
after  elongata  returned,  and  zuithernam  alfo  awarded,  tlie 
defendant  is  not  concluded  to  plead  non  cepit  to  theadion, 
bccaufe  he  cannot  falfify  the  return,  and  that  upon  pleading 
non  cepit  he  iTiall  be  bailed.  And  they  difliked  the  cafe 
in  Raym.  474.  and  the  Lord  Gray's  cafe,  Sitin.  61.  but 
affirmed  the  cafe  in  the  Regijler  79.  a.  and  cited  Kelw. 
71.  tf.  F.  N.  B.  74.  adding  this  farther  reafon,  that 
hereby  the  fuppofal  of  the  writ  is  denied,  and  ballanced, 
and  the  matter  fiands  indifferent,  according  to  the  rule  of 
bailing  laid  down  by  Lord  Coke,  upon  Wejlm.  i.  cap.  15. 
The  court  held,  that  there  might  be  a  new  withernam  j 
for  the  bail  muft  be  in  a  fum  certain  v;ith  cundition. 
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thst  he  appear  de  die  in  diem,  and  if  judgmeiit  be  againft 
him,  that  he  lender  his  body  in  withernam,  ibidem  reman- 
fwui  quoufcue  he  render  the  party,  and  fcrinit  him  to  go 
at  large  ;  and  therefore  if  he  be  rendered,  he  is  in  cuftocr 
as  before  ;  and  the  court  held,  that  before  ti.e  wiibernam 
returned,  the  defendant  cannot  be  bailed.  %  Sulk,  ^"ii, 
Mich.  \^JV.l.   B.R.    Moor  v.lVatts. 

The  defendant  pleaded  in  abatement,  want  of  addition 
in  the  pluries,  as  to  place,  vill  or  hamlet.  The  plaintiff 
demurred  ;  Holt  Ch.  J.  at  firft,  inclined  fitongly,  that 
the  plea  was  good,  and  would  diftinguifh  this  from  other 
writs  of  replevin  ;  for  here,  he  faid,  the  procefs  of  out- 
lawry iffues  immediately  upon  the  pluries  homine  replegi- 
ando, which  he  affirmed  to  be  a  withernam  in  itfelf;  but 
in  a  common  replevin,  the  procefs  of  outlawry  is  not  upon 
the  pluries  replegiari,  but  upon  the  capias  in  withernam^ 
which  iffues  upon  the  flieriff's  return  of  averia  elongata 
upon  the  pluries;  and  upon  the  flieriff's  fpecial  return  of 
the  capias  in  withernam,  that  is,  upon  his  return  oi  nulla 
bona  on  the  withernam,  a  capias  (hall  go  againft  the  perfon, 
and  fo  to  outlawry.  But  by  Powel  J.  There  is  no  dif- 
ference; for  in  both  cafes,  the  procefs  of  outlawry  is  upon 
the  ivithernam,  and  not  upon  the  original  writ ;  for  in  a 
homine  replegiando,  there  fliall  go  no  withernam  'till  return 
of  the  homine  replegiando ;  and  as  the  firft  withernam  in 
common  replevin  muft  be  de  averiis,  fo  the  firft  in  a 
homine  replegiando  fhall  be  of  the  perfon  ;  and  at  another 
day  the  whole  court  awarded  a  refpondeas  oujler  ;  for  pro- 
cefs of  outlawry  lies  in  a  homine  replegiando,  yet  there 
ought  not  to  be  any  addition.  For  the  pluries,  on  which 
we  hold  plea  here,  is  not  tlie  original  in  replevin  ;  but 
the  original  writ  of  replevin  is  it,  which  writ  is  vicontiel i 
fo  if  tlie  replevin  be  removed  by  reccrdare,  tho'  upon 
withernam  thereon  there  will  lie  procefs  of  outlawry,  ytt 
there  is  no  addition  according  to  the  ftatute ;  fo  that  it  is 
not  the  original,  and  therefore  out  of  the  ftatute.  2. 
Tliere  being  no  addition  to  the  firft  replevin,  the  pluries, 
(which  indeed  is  the  original  to  us)  muft  have  none; 
becaufe  it  muft  not  vary  from  the  firft  writ.  And  Pozvd 
faid,  that  there  never  is  any  addition  to  a  writ  that  is 
vicontiel.  6  Mod.  84.  A^ich.  1  Ann.  B.  R.  Lord  Banbury 
V.  Wood.     See  14  Vin.  Abr.  tit.  Homine  replegiando. 

il^OtTtinCiS,  A  fort  of  feudatary  tenants.  They  claimed 
a  privilege  of  having  their  caufes  and  perfons  tried  only 
in  the  court  of  their  lord.  When  Gerard  de  Camvil  in 
5  R.  I.  was  charged  with  treafon  and  other  high  mifde- 
meanors,  he  pleaded,  that  he  was  Homo  comitis  JohanniSf 
and  would  ftand  to  the  law  or  juftice  of  his  court.  Pa- 
rochial. Antiquit.  />.  152. 

^Omiplagiltm,  Is  ufed  in  the  laws  of  Hen.  i.  cap.  So. 
for  the  maiming  a  man.  Si  quis  in  domo  vel  curia  Regis 
fecerit  homicidium  vel  homiplagium. 

l^OntttalC,  A  home-ftall,  or  manfion-houfe.     As  in  ! 
a  chatter  granted  about  the  5   Edw.   i,     Cowell,  edit,  J 

1727.  ! 

tecUlt^babCtHl,  (from  the  Sax.  hond,  hand,  and  hateni, 
having,)  Signifies  a  circumftance  of  manifeft  theft,  when 
one  is  apprehended  with  the  mainor  or  mainover,  i.  e.  the 
thing  ftolen  in  his  hand.  Braiton,  lib.  3.  traSi.  2.  cap, 
8,  32  y  35.  who  alfo  ufes  hand-herend  in  the  fame 
fenfe,  fc.  Latro  manifeflus.  See  ^aiU)?bal)CnD,  So  in 
Flcta,  lib.  I.  c.  38.  Furtum  manfejlum  ejl  ubi  aliquis  latro 
deprehetfus  feifltus  de  aliquo latrocinio  hand-habbind, diJ"  back- 
bcrinde,  i^  ijijccutus  fuerit  per  aliquem  cujus  res  ilia  fucrit., 
qua  dicitur  facborgh,  &  tunc  licet  injecutori  rem  fuam  peter e 
criminaliter  ut  furatam. 

It  alfo  fignifies  the  right  which  the  lord  hath  of  deter- 
mining this  offence  in  his  court. 

i[?Oncp,  The  penalty  of  corrupting  it,  or  felling  it  in 
veffels  wanting  meafure.     Stat.  23  El.  c.  8.  /.  4. 

ipOUOUr,  Is,  befides  the  general  fignification,  ufed 
efpecially  for  the  more  noble  fort  of  feigniories,  on  which 
other  inferior  lordlhips  or  manors  depend,  by  performance 
of  fome  cuftoms  or  fervices  to  thofe  who  are  lords  of 
them  ;  (though  anciently  honour  and  haronia  fignified  the 
fame  thing.)  Uti  manerium  plurimis  gaudet  (interdmit 
feodis,  fed  plerumque)  tenementis,  confuetudinibus,  ferviciis, 
(^c.  Ita  honor  plurima  comple£iitur  maneria,  plurima 
feoda  mditatia,  flurimn  regalia,  i^c,   di^us  etiam  olim  tft 

bcneficiuij 
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beneficium  feu  feodum  regale,  tentufque  femper  a  rep  in 
capite.  Spelm.  The  manner  of  creating  thefe  honours 
by  ad  of  parliament,  may  in  part  be  collejf^ed  out  of  the 
lUtute  of  33  Hen.  8.  c.  37,  38.  where  Jmpthil,  Graf- 
ton and  Hampton  Court,  are  made  honvtrs.  And  by  37 
Hen.  8.  cap.  18.  the  King  is  impowered  by  letters  patent 
to  ere£t  four  feveral  honours,  viz.  Wcjiminfler,  K'wgflon 
upon  Hull,  St.  Ofythe,  and  Donnington,  and  as  many  other 
honours  as  he  will.  In  reading  feveral  approved  authors 
and  records,  the  following  are  obferved  to  have  been 
likewife  honours,  viz.  The  honours  o(  IFigmore,  Lanca/ier, 
jfquila,  (formerly  Pevenfey,)  Clare,  Tickhill,  JFalUngford, 
Nottingham,  Boloine,  IVeJl  and  Eaji  Greenwich,  Bedford, 
Berkhamjhad,  Plimpton,  Crevecure,  Haganet,  JVindfor, 
Besulicu,  Peverel,  Skipton,  IVirmgay,  Clun,  Raleigh, 
Montgomery,  Huntendcn  in  Herefordjhire,  Eye,  Barnard''s 
Cajile,  Gloucejler,  Arundel,  T'remanton,  Richard's  Cajile, 
Chri/i  ■  Church,  Heveyngham,  Cocke>  mouth,  BulUnbroke, 
Stafford,  Rarjlahle,  Wherivelton  in  Yorkjlnre,  Strigul,  Tot- 
neys,  Werk,  (Rot.  Pipse  31  Hen.  2.)  Cornayls,  Caudicot, 
Theonj,  Oflkhampton  (had  92  knights-fees  belonging  to  it,) 
Grentmefnel,  Egremond,  Oxford,  Lincoln,  Abergaveny, 
Dudley,  T'amvjorth,  Aloivbray,  JVehley,  Bononia,  Middleham, 
HawerdenCcJlle,  Dover-Cajlle,  (Trin.  33  H.  I.  Line. 
46.)  Carijhrcke,  (Eaft.  9  Edw.  I.)  Clifford  Caffle,  King- 
ton, Folkingham,  Lciccjler,  Hinkley,  IVhitchurch,  Hertford, 
Newelme,  Cbejler,  Lovetot,  Pickering,  Alaidjion,  Tutte- 
bury,  If^arwick,  Brecknock,  ^Brember,  Halton,  Gotvher ; 
for  'John  de  Moubray  in  Ediv.  3.  wrote  himfelf  Dominus 
Infules  de  Hoxholm  ts"  dc  hor.oribus  de  Gowher  iff  Brember. 
And  in  a  charter  of  15  Hen.  3.  I  find  mention  of  the 
honours  of  Kaermardin,  Cardigan  and  Glamorgan.  Cowell, 
edit.   1727. 

When  the  King  grants  an  honour  with  appurtenances, 
it  is  more  high  than  if  a  manor  was  granted  with  the 
appurtenances  ;  for  to  an  honour,  by  common  intend- 
ment, appertain  franchifes,  and  by  reafon  of  thofe  li- 
berties and  francliifes,  it  is  called  an  honour.  In  Itinere 
in  the  time  of  .£</.  3.  Roll.  151.  Scroop.  For  a  manor 
and  honour  are  not  of  one  condition. 

An  honour  ought  to  confift  of  lands,  liberties  and 
franchifes.  i  Bulf.  197.  Pafch,  10  Jac,  The  King  v. 
Levett. 

The  King  cannot  create  an  honour,  but  by  aft  of 
parliament;  per  tot.  cur".  I  Bulf.  196.  Pafch.  10  Jac, 
The  King  v.  Levett. 

The  King  granted  to  a  fubjcft  a  great  manor,  called 
jtn  Honour,  and  pafTed  it  by  the  name  of  An  Honour  ; 
and  well.     'Jenk.  277.  pi.  99. 

King  Richard  the  Second  created  Ralph  Nevill  Earl 
of  IVe/lmcrland,  to  him  and  his  heirs  males  of  his  body, 
which  honour  defcended  to  Charles  Nevill,  Earl  of  IVe/l- 
morland,  who  was  attainted  of  treafon  ;  adjudged,  that  a 
name  of  dignity  or  honour  may  be  intailed  upon  one  and 
the  heirs  males  of  his  body,  and  that  fuch  an  intail  is 
■within  the  ftatute  De  donis,  becaufe  it  concerns  land  ; 
for  every  Earl,  ts'c.  is  created  of  fome  place  ;  that  fuch 
a  dignity  may  be  forfeited  at  Common  law,  (for  'tis  an 
ancient  office)  that  is,  it  may  be  forfeited  upon  an  at- 
tainder for  treafon,  and  this  by  a  condition  in  law,  an- 
nexed to  the  dignity  ;  for  his  ofHce  is  Ad  confulcndum  re- 
gem  tempore  pads  o  defendcndum  tempore  belli,  therefore 
he  forfeits  it  when  he  takes  counfel  or  arms  againft  the 
King  ;  and  if  fuch  a  dignity  had  not  been  forfeitable  at 
Common  law,  'tis  now  forfeited  by  the  flatute  26  Hen. 
8.  cap.  13.  by  the  word  heereditatem,  for  a  dignity  is  an 
hareditatem.      7  Rep.  33.  Neviii's  cafe. 

It  is  illegal  to  purchafe  honour,  (as  a  Dukedom)  for 
money.  Fern.  $.  Pafch.  16S1.  E.  of  King/Ion  v.  Lady 
Eliz.  Pierepoint. 

At  this  day  the  Earl  of  Arundel  only  hath  his  Earldom 
by  prefcription,  the  beginning  of  wl.ich  is  time  out  of 
mind,  not  within  the  memory  of  any  one  ;  fo  that  his 
Earldom  is  the  moft  ancient  in  the  lealm.  i  Bulf.  19&. 
The  King  v.  Levett, 

•  i^OlIOttr^rouutS,  Are  courts  held  within  the  Honours 
aforefaid,  mentioned  33  Hen.  8.  37.  and  37  Hen.  8.  18. 

And  there  is  a  court  of  honour  of  the  Earl  Marfhal 
of  England,  ijjc.  which  determines  difputes  concerning 
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of    honour, 


precedencv   afid    points    of    honour.     See    Coullalif?, 

CoHct  of  CDi)tli(ilrp. 

l^CllDtllVirj'  fCllUf£«!,  Are  fuch  as  are  incident  to 
Grand  ferjeanty,  and  annexed  commonly  to  fome  honour. 
See  1 2  Car.  2.  cap.  29. 

^)OntfO!tn;cnCtl}Cf.  Cum  cmnihus  oliis  libertatlbiis, 
taniiimmodo  hontlongcnethef  wihi  reiento.  Charta  Wii. 
Comitis  Marelidlfci.  in  Mon.  Angl.  i  par.  f.  724. 
This  fhould  have  been  written  hcndfar.gentihtf,  and  fig- 
nifies  a  tinef,  taken  with  hondhalend,  i.  e.  having  the 
thing  flolcn  in  his  hand.      Cowell,  edit.  I727. 

I^OPCOU,  Signifies  a  valley  in  Domefday-book  ;  fo  too 
do  hope,  haivgh  and  howgh.      Cowell,  edit.    1727. 

^OpS  ana  IjOp^uiuCS,  Penalty  on  importing  or  ufing 
corrupt  hops,    1  Jac.  I.  f.  18. 

Hops  imported,  what  duties  to  pay,  2  JV.  (J  Af.  fejf, 
2.  c.  4.  fe£l.  10.      9  Ann.  cap.  12. 

Made  perpetual,  and  part  of  the  aggregate  fund^  by  i 
Geo.  I.  c.  12. 

What  fees  payable  to  Cujlom-houfe  officers  for  hops 
brought  to  London,    i  Ann.  Ji.  i.  c.  26. 

Duties  of  thofe  of  Britijh  growth  to  be  under  the  ma- 
nagement of  commiffioners  of  excife,  9  Ann.  c.  12.  f  5. 

No  bitter  to  be  ul'ed  in  brewing  but  hops,  9  Ann.  c. 
12.  feil.  24. 

Foreign  hops  not  to  be  imported  in  Ireland,  9  Ann. 
c.  12.      I  Geo.  I.   c.  12.  fe^.  6. 

Money  lent  on  hop  duties  how  repaid,  I  Geo.  1.  Ji.  2. 
f.  12.      1  Geo.  \.  Jlat.  2.  t.  20.  fea   37. 

The  drawback  on  hops  exported  to  Ireland  taken  off, 
6  Geo.  I.  c.  II.  /  40, 

Planiers  to  give  notice  of  the  time  of  bagging,  6  Geo. 
2.  c.  21.  fe£l.  25. 

No  hops  to  be  imported  into  Ireland  from  other  parts 
but  Great  Britain,  5  Geo.  2.  c.  9. 

Landing  foreign  hops  before  duty  paid,  hops  to  be 
burnt,  and  (hip  forfeited,  7  Geo.  2.  c.  19. 

Penalty  on  fophifticating  hops,  7  Geo.  2.   c.  19.  f  2. 

Damages  to  be  made  good,  as  by  9  Geo.  \.  c.  22.' 
Cutting  hop-binds,   10  Geo.  2.  c.  32.  fe£f.  4. 

By  fiat.  6  Geo.  2.  c.  37.  fea.  6.  unlawfully  and  mali- 
cioufly  cutting  hop-binds  is  made  felony  without  be- 
nefit of  clergy. 

!^Oja  0ttl-O?3C.  The  day-bell,  or  morning-bell,  or 
what  we  now  call  the  four  o'clock-bell,  was  called  hora 
aurora,  as  our  eight  a  clock-hell,  or  the  bell  in  the  even- 
ing, was  their  ;^n/V^^/?<m,  or coverfeu.      Covjell,edit.  I'/Z-J^ 

f^O^HCra,  A  treafurer,  from  the  Sax.  Hord,  Thefaurus. 
Et  quicunque  Hotdera  regis  vel  prtepojitus  furi  confantaneus 
erit.  Leg.  Adelftan.  cap.  2.  apud  Brompton.  From 
whence  we  derive  the  word  Hord.     Couiell,  edit.  1727. 

^^O^necium,  a  hoard,  a  treafure,  or  repofitory.  As 
in  the  laws  of  King  Canute,  c.  104.  Sed  fuum  horderium, 
quod  dicere  poffitmus  difpenfam,  i^  cijiam  fuam,  &  tragc,  id 
ejl  fcrinium  fuum,  debet  ipfa  cujiodire.  Cowell,  edit. 
1727. 

^O^tieum  palmalC,  Heec  indentura  tejlatur,  quod  Rob. 
Beaufitz,.  dedit — unam  virgatam  terra  in  Gillingham,  redd, 
inde  quolibet  anno  ad  fejium  S.  Mich,  quatuor  Bujfellos  or- 
dei  palmalis  firmee  juxta  melius  precium  per  duos  denarios 
in  quart erio,  is'c.  Dat.  43  Ed.  4.  penes  Alingten  Paynter 
arm.  Doubtlefs  this  is  meant  of  beer-barley,  which  in 
Norfolk  is  called  fprat-barley,  and  battledore-barley  ;  and 
in  the  marches  of  Wales,  cymridge,  it  being  broader  in 
the  ear,  and  more  like  a  hand  than  the  common  barley, 
which  in  old  deeds  is  called  Hordeum  quadrageftmale. 
Cotuell,   edit.  1727. 

l^OjnCbcamC  yollcngcrsf.  Are  trees  fo  called,  that 
have  been  ufually  lopped,  and  are  about  twenty  years 
growth,  and  theiefore  not  tithable.  Plowdcn,  fol.  407. 
Soby'i  cafe, 

^OjnCgelD,  Is  a  compound  from  the  ^axon  word 
horn,  cornu,  and  geld,  foluiio,  fignifying  a  tax  within  a 
foreft,  to  be  paid  iot  horned  htzi\s.  Cromp.  Jurifd.  197. 
And  to  be  free  thereof  is  a  privilege  granted  by  the  Kmg 
unto  fuch  as  he  thinketh  good.  Idem  ibid,  isf  RaJiall  in 
his  Expofition  of  Words,  ^ietum  effe  de  omni  colleiiione 
in  forejla  de  bejiiis  tornutis  affeff.     4  Inft.  fol.  369.      Et 
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ft-nt  qu'uti  de  omnibus  geldis,  ^  danege.'dis,  &  valgeldh,  & 
fenegeldis,  isf  horrigeidis,  ijc.  Diploma  H.  3.  canonicii  & 
monialthus    de   SempUngham.     Cowell,    edit.    1727.     See 

^ttbftrip. 
t[^o?u  iuitlj  !;o?n,  or  ^ojn  mmcr  ljo?n,  The  pro- 

mikuous  feeding  of  bulls  and  cows,  or  all  horned  beads, 
that  are  allowed  to  run  together  upon  the  fame  common. 
As  in  the  conftitution  of  Robert,  Bifliop  of  Durham, 
1276.  Similiter  de  decimis  qua  de  vaccis  proveniunt  Jia- 
tuendum  duximus^  quod  ubicunque  fuerit  receptaculum  ea- 
rum,  licet  in  vicinis  parochiis  horn  with  horn,  fecundum 
Anglicam  Itnguam,  pajcua  qucsrant,  illi  remaneat  tola  deci- 
ma,  ubi  fuerit  domicilium  U  remancntia.  Spelman.  To 
which  may  be  added,  that  the  commoniiig  of  c.ittle  horn 
luith  horn,  was  properly  when  the  inhabitants  of  feverai 
patilhes  let  their  common  herds  run  upon  tlie  fame  open 
fpacious  common,  that  lay  within  the  bounds  of  feverai 
parifties,  and  therefore  that  there  might  be  no  difpute  up- 
on the  light  of  tithes,  the  bifnop  ordains,  that  the  cows 
fhould  pay  all  profit  to  the  minifter  of  the  parifh  where 
the  owner  lived,  iSc.      Cowell,  edit.    1727. 

^O^UCU.S.  Homers  wares  fiiall  be  fearched,  4  Ed. 
4.  c.  8.  P"oreigners  (hall  not  buy  horns  within  twenty- 
lour  miles  ot  London,  4  Ed.  4.  c.  8.  7  Jac.  i.  c.  14. 
I^CJS  DC  foil  fee  (Fr.  ;'.  e.  out  of  his  fee)  Is  an  ex- 
ception to  avoid  an  adtion  brought  for  rent  ifluing  out  of 
certain  land,  by  him  that  pretends  to  be  the  lord,  or  for 
fome  cultoms  and  fervices  :  For  if  the  defendant  can 
prove  the  land  to  be  without  the  compafs  of  his  fee,  the 
aftion  falls.     Cowell. 

In  trefpafs  quare  claiifum  f regit,  and  taking  his  goods, 
the  defendant  juftilied  by  command  of  the  lord  of  the 
manor,  of  which  the  plaintiff  held  by  fealty  and  rent,  and 
for  non-payment  thereof  he  took  them  nomine  dijlriaio- 
nis.  The  plaintifF  replied,  that  the  locus  in  quo  is  extra, 
abfque  hoc  that  it  is  infra  feodum ;  defendant  demurred 
fpecially,  becaufe  the  plaintifF,  pleading  hors  de  fon  fee, 
rfiould  have  taken  the  tenancy  upon  him,  and  cited  9 
Rep.  Bucinal's  cafe,  22  Hen.  6.  2,  3.  Kelw.  73.  14 
Jf.  pi.  13.  I  InJI.  I.  b.  where  this  is  given  as  a  rule 
by  mv  Lord  Coke.  It  was  agreed  by  the  counfel  for  the 
plaintifF,  that  in  ail  cafes  of  affile  hors  de  fin  fee  is  no 
pica  without  taking  the  tenancy  upon  him  ;  but  other- 
wife  in  trefpafs,  in  which  never  was  any  fuch  thing  ob- 
je^ed  ;  for  what  tenancy  can  the  plaintifF  take  upon 
him  ?  He  cannot  fay,  that  he  is  tenens  lileri  tenementi  ; 
for  this  is  a  bate  adlion  of  trefpafs,  in  which  though  the 
pleading  is  not  fo  formal,  yet  it  will  do  no  hurt  ;  for 
had  it  been  extra  feodum,  without  the  traverfe,  it  had 
been  good  enough,  and  of  that  opinion  was  the  court  in 
.the  following  term,  and  judgment  for  the  plaintifF  [ab- 
fevte  Scroggs)  ;  and  the  Chief  Juftice  faid,  that  the  rule 
laid  down  I  InjL  i.  b.  viz.  that  there  is  no  pleading 
hors  de  fon  fee,  without  taking  the  tenancy  upon  him, 
is  to  b2  intended  in  cafes  of  affife,  and  that  fo  are  all  the 
cafes  he  there  cites  for  proof  of  that  opinion,  and  there- 
fore is  fo  to  be  underflood  ;  bat  this  is  an  adtion  of  tref- 
pafs brought  upon  the  poffe/Tion,  and  not  upon   the  title. 

2  Mod.  103,    104.  Trin.    28  Car.  2.   C.  B.  Sherrard  v. 
Smith.     See  i^Fin.Jbr.   tit.  Hers  de  fon  fee. 

^i3)fC?15jea5.  Innkeepers  (hall  not  make  horfe-bread, 
13  Ri'c.  2.  /.  I.  c.  8.  4.  Hen.  4.  c.  25.  21  Jac.  I. 
c.  21.      Permitted  to  bake  horfe-bread,  32  Hen.  8.   c.  41. 

l^OlfeS.  Tranfporting  of  horfes  reftrained,  11  Hen. 
7.  c.  13.     22  H.  8.  c.  7.     I  Ed.  6.  c.  5. 

Owners  of  parks  obliged  to  keep  able  breeding  mares, 
27  H.  8.  c.  6. 

Northern  counties  excepted,   27  H.  8.  c.  6.  fe^}.  5, 

The  aiTife  of  horfes  allowed  to  be  kept  upon  commons, 
32  H.  8.  c.  13.  altered  to  the  ifle  of  Ely,  ^'c.  by  8  El. 
c.  8.   and  Cornwall,   21  Jac.  I.  c.  28.  feSi.  12. 

Huw  ma- y  (toned  trotting  horfes  every  one  (hould 
keep,  33  H.  8.  c.  5. 

Penalty  of  exporting  horfes  without  licence,   i  Ed.  6. 

c.  5. 

How  horfes  (hall  be   tolled,  and  ordered  in  fairs,   2  JS" 

3  Ph.  t^  M.  f.  7.     31  El.  c.  12. 

The  exce,  tion  of  horfes  to  be  exported  for  the 
ov/nsrs  ufe,  in  i  Ed.  6.  c.  5.  repealed  5  Elix.  c.  19. 
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Size  of  horfes  to  be  paflured  in  the  fens,  8  El.  c.  8. 
feif.  2. 

How  horfes  (ball  be  fold  in  fairs,   31  El.  c.  12. 

The  owner  of  a  (tolen  horfe  fold  in  a  fair,  may  have 
him  again,  paying  the  price  within  fix  months,  31  El. 
c.  12.  fSi.  4. 

Exportation  of  horfes  permitted,  and  the  duty  on 
them  afcertained,   22  Car.  2.   c.  15.  fe£i.  8. 

Horfes  in  Hackney  coaches  to  be  14  hands,  9  Ann. 
c.  23.  feSi.  4. 

Horfes  at  races  to  be  entered  by  the  owners,  13  Gei. 
2.  c.  19. 

Hor((;-racing  for  plates  under  50/.  or  with  horfes 
carrying  fmall  weights,  prohibited,  13  Geo.  2.  cap.  19. 
fe£f.  2. 

Horfes  may  run  for  the  value  of  50  /.  with  any  weight, 
and  at  any  place,    18  Geo.  2.  c.  34.  feSi.  11. 

For  other  matters,  fie  Cattic,  iFattS  anD  ^aCketSf, 
Felonies  without  Clagy,  (under  .^ClOlip)  tit.  Accejfaries 
and    Horje-jlealing. 

T|^OJife0  IjitCD,  Aftion  on  the  cafe  lies  for  abufing  a 
horfe  hired,  by  immoderate  riding,  ^f.  And  a  difference 
has  been  made  in  our  law  betwixt  hiring  a  horfe  and  bor- 
rowing one  to  go  a  journey  ;  for  in  the  firft  cafe,  the 
party  may  fet  his  fervant,  i3*(.-,  upon  the  horfe,  but  not  in 
the  fecond.      I  Mod.  2  10. 

I^O^lfCiS  fO^  i\t  iaing'S  feCUtCC.  None  fhall  take  the 
horfe  of  any  perfon  to  ferve  ;he  King  without  the  owner's 
confent,  or  fofRcient  warrant ;  on  pain  of  imprifonment, 
i^c.     Stat.   20  Ric.  2.  c.  3. 

Bo?fc#racc5.    See  ^c^feg. 
^oifttJei-s.    See  ilpoluicr. 

^OfyeS  Q,"enei;ali0,  A  great  chamberlain.    Du  Frefne. 

^OfpttalleCS,  (Hofpitalarii,)  Were  the  knights  of  a 
religious  order,  fo  called,  becaufe  they  built  an  hofpital 
at  Jerufalem,  wherein  pilgrims  were  received.  To  thefe 
Pope  Clement  the  Fifth  transferred  the  Templars,  which 
order,  by  a  council  held  ztVicnne  in  France,  he  fuppreffed, 
for  their  many  and  great  ofFences.  The  inftitution  of 
their  order  was  firft  allowed  by  Pope  Gclafus  the  Secondj 
anno  11 18.  and  confirmed  here  by  parliament,  and  had 
many  privileges  granted  them,  as  immunities  from  pay- 
ment of  tithes,  l£c.  You  fhall  find  their  privileges  re- 
ferved  to  them  by  A'lagna  Charta,  cap.  37.  and  you  (hall. 
fee  the  right  of  the  King's  fubje£ls  vindicated  from  the 
ufurpation  of  their  jurifdiflion,  by  the  ftatute  of  Wefim.  2. 
cap.  43.  Their  chief  abode  is  now  in  Adalta,  an  ifland 
given  them  by  the  Emperor  Charles  the  Fifth,  after  they 
were  driven  from  Rhodes  by  Solyman  the  R'lagnificentj 
Emperor  of  the  Turks ;  and  for  that  they  are  now  called 
Knights  of  Malta.  They  are  mentioned  13  Ed.  1.  cap, 
43.  and  9  Hen.  3.  c,  37.  Iho.  Walfingham  in  Hift. 
Ed.  2.  and  Stow's  Annals,  ibid.  All  thelands  and  goods 
of  thefe  knights  here  in  England  were  given  to  the  King, 
by  32  Hen    8.  c.  34.      See  Mon.  Angl.    %par.fol.  489. 

^ofpUalS.  The  ordinances  to  reform  the  (tate  of, 
hofpital?,   2  Hen.  5.  c.  I. 

IVI.fter,  y^.  of  St.  Leonard,  York,  may  gather  corn, 
2  H.  6.  c.  2. 

Mafter  of  hofpitals  may  occupy  thelands  of  the  hofpital, 
tho'  they  are  clergymen,  1\  H.  8.  c.  13.  feSi.  7. 

A  confirmation  of  grants  made  to  hofpitals,  14  El, 
c.  14.  ' 

Penalty  of  taking  a  reward  for  nominating  a  perfon  to 
an' hofpital,    31  El.  c.  6.  feSi.  2  {5f  3. 

Liberty  to  found  hofpitals,  i3c.  35  El.  c.  7.  feH.  27. 
39  El.  c.  5.      21  'Jac.  I.   c.  r. 

Incorporation  of  the  governors  of  Gufi  hofpital,  1 1 
Geo.   f.   f.  12. 

Eftahliflmient  of  the  hofpital  at  Bath,  \tGeo.  2.  c.  31, 

Powers  granted  to  the  Governors  of  the  Foundling 
hofpital,  13  Geo.  2.  c.  29.  Money  given  them,  2()Gto. 
2.  c.  ic).  fin.  13. 

For  building  hofpitals  and  work-houfes  at  Brijlol,  18 
Geo.  2.  c.  38. 

Money  for  building  the  hofpital  near  Gofport,  29  Geo. 
2.  <:.  29.  /  7. 

For  other  matters,  fie  €\)miMe  5t!fej5.  ^O^tmaitt, 
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■  IJ^OfyitlltnT.  I-^  the  fame  with  procuration,  or  vifitation- 
moiiev.  Et  tiomine  fuis  legationis  cum  excejftvo  numcro  hof- 
pitia  a  cun£fis  per  ArigUam  exe/it  imnajleriis  ;  minores  veto 
n'omus,  qua  pondus  \m(p\m  ferre  non  polcrlnt,  certa  fumma, 
id  e/},  oS!o  vel  quinqtie  marcorum,  hofpitia  redemerunt. 
NeubriQerfi?,  lib.  4.  C.  14.  Brom^ifm,  fol.  1  193. 
i'^Ottagittm,  !>■  the  fame  with  Hofphium.     See  PjO;= 

ttiratton. 

l-^cftcJa^tttttl,  A  right  to  receive  lodging;  and  enter- 
tainment referved  bv  many  lords   in  the  houfes  of  their 

tfinants. Mor.ach't  Radinje  habcbunt  hcfl-elagium  fuum 

in  pradiffo  meffiiagio  cum  Merlebergam  venerint.  Cartu'ar. 
Radinges.  MS.   f.   157.      Coive!/,  edit.  1727. 

I^OttClCl*,  (HoJIeliarius,  from  the  French  hofieler,  i.  e. 
hofpes,)  Signified)  with  us  thofe  that  otherwifc  are  called 
jftn-keepers.     Stat.  31  Ed.  7,.  ft.  1.   c.  2. 

i'^OltlcrS,  Inn- keepers.      9  Ed.  3,  ft.  2.  c.  2. 

^OttfCitlin,  A  hoe,  (Fr.  houe,)  An  inftrument  ufed 
moHly  by  gardiners,  and  well  known.  Et  fint  quieti  de 
aratro  (J  hofterio,  dS"  fcgibus  fecandh,  feu  coUigeiido,  Jf? 
homagio  faciendo,  dc  aver  sis,  iS  de  pannagio  IS  falkher^  C5f 
ctnnibus  aliis  confuetudinibus.  Charta  Hamonis  Maffy. 
Covuell,  edit.  1727. 

■i^oStRC,  Hoft- bread,  confecrated  wafers  in  the  holy 
eucharift  or  hoft.  Jfabel  Countefs  of  Albemarle  confirmed 
to  the  convent  of  Burccfter  five  quarters  of  bread  corn, 
ad  ho(i\2is  faciendas  in  domo  prtsdiiia.  Parochial 
Antiquit.'  pog.  270.  from  this  Latin  hoftia  Mr.  Somner 
deduces  tlic  Saxon  hufelf  the  Lord's  Supper,  and  hujlian 
toadminifle'r  that  facianient;  kept  long  in  our  old  Englijh, 
the  hiHfeU  and  to  boiifal.  Covjcll^  edit.  1727.  See  Ken- 
neth Gl'ifjiny. 
■ '^lOuilftViflS,   An  hofpllnller. 

'  ^oaillaria,  It^OfpttUlaria,  A  place  or  room  in  reli- 
pious  hojfci,  allotted  to  the  ufe  of  receiving  guefls  and 
ftran2ers,  for  the  care  of  which  there  was  a  peculiar  of- 
ficer appointed,  called  Hoftillarius,  and  Hofpitatarius. — 
Nos  JVilliclmus  Prior  Elyen.  i3'  ejufd.  loci  conventu!  ad  roga- 

tum Henrici  Sexti  Regis  concejjimm  "Johonni  Norys  ar- 

migcro  ofticium  botillarii  in  hoftillaria  mjtra  Elienfi Ex 

Cirtular.  Eccl.  Elyen.  MS.  fol.  34. 

^OftttCUS,  (Auftercus,  from  the  Lat.  aftur^  a  gofliawk) 
The  rnanor  of  Broughton  com.  Oxon,  in  the  reign  of  Edtv. 
2.  was  held  by  'fokn  Mauduit  —  in  capite  per  ferjeantiam 
mutandi  unum  hoftricum  Domino  Regis,  vel  ilium  holtricum 
prtandi  ad  curiam  Domini  Regis,  Paroch.  Antiquities, 
pa?-  S69. 

Ij^OtcljjJOt,  In  partem  pofitio,  fFr.  hotchpot.,  a  confufed 
mingle-mangle  of  divers  things  jumbled  and  put  together.) 
Among  the  Dutch  it  figiiifies  flefh  cut  in  pieces,  and  fod- 
dcn  with  herbs  or  roots,  not  unlike  that  which  the  Ro- 
mans called  Fjrraginem.—~~FeJlus.  But  Littleton  faith, 
that  literally  it  fignifies  a  pudding  mixt  of  divers  ingre- 
dients, but  by  a  metaphor,  figmfieth  a  commixture,  or 
putting  together  of  lands  of  feveral  tenure?,  for  equal  di- 
vifion  of  them,  fol.  55.  For  example  ;  A  man  feifed  of 
thirty  acres  of  land  in  fee,  hath  iffue  two  daughters,  and 
gives  with  one  of  his  daughters,  to  a  man  that  marries  her, 
ten  acres'  of  the  fame  land  in  frank-marriage,  and  dies 
feifed  of  the  other  twenty  acres.  Now,  if  (he  that  is 
thus  married  will  have  any  part  of  the  twenty  acres 
whereof  her  father  died  feifed,  (he  mufl:  put  her  lands, 
given  in  frank-marriage,  in  hotchpot  ;  that  is,  (he  mu(t 
lefufc  to  take  the  fole  prpfits  of  the  lands  given  [n  frank- 
marriage,  and  fufFer  the  land  to  becommixt,  and  mingled 
together  with  the  other  land  whereof  her  father  died  feifed  ; 
io  that  an  equal  divifion  may  be  made  of  the  whole  be- 
tween her  and  her  fifter,  and  thus  for  her  ten  acres  fhe 
(ball  have  fifteen  acres,  elfe  her  fifter  will  have  the  whole 
twenty  of  which  her  father  died  feifed.  See  Coke  on  Litt. 
lib.  3.  cap.  12.  and  Britton,  fol.  119.  There  is  alfo  in 
the  Civil  law  collatio  bonoruin  anfwerable  to  this,  whereby 
if  a  child  advanced  by  the  father,  do  after  his  father's  de- 
ceafe  challenge  a  child's  part  with  the  reft,  he  muft  caft 
in  all  that  formerly  he  had  received,  and  then  take  out 
an  equal  (hare  with  the  otJ-.er'.     Couiell.      See  ;9Dmini55 

ttration,  ilouDoii. 
Vol.  ir.  N°9i. 
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?^^Otmnotr4)C.-<tlj,  The  land  there  to  be  of  the  nature 
of  copyhold,  and  how  to  be  leafed  by  tlje  fteward  of  the 
manor,  fiat.  37  Hen.  8.  c.  2, 

^Ottf,  (Hora,)  Is  a  certain  fpace  of  time  of  fixty 
minutes,  twenty- four  of  which  make  ti:e  natural  dav. 
It  is  not  material  at  what  hour  of  the  day  a  perfon  is 
born.      I  Inft.  12s.      See  JT^rattiOm 

l^OtlfagC,  Is  a  kind  of  fee  paid  for  hotifing  goods,  by 
a  carrier,  or  at  a  wharf  or  key,  b'c.     Shep.  Epit. 

^^OtlfC,  (Domus)  A  place  of  dwellingor  habitation;  alfo 
a  family  or  hou(ho!d.  In  a  houfe  four  things  are  necefiary ; 
I.  Habitatio  boniinis.  2.  Deleitatio  inhabilaniis.  3.  iV^- 
ccjfitas  luminis.  4.  Salubritas  aeris.  For  any  hurt  or 
hinderance  to  the  firft,  third,  and  fourth  of  thefe  an  action 
lieth  :  for  prohibetur  ne  quis  facial  in  fuo,  quod  nocere  pcjfit 
alieno.  The  hoife  of  every  man  is  to  him  as  his  caftle  and 
fortrefs,  as  well  for  defence  againft  injury  and  violence, 
as  for  his  repofe,  according  to  the  maxim,  Domus  fua 
cuique  eft  tutijfimum  refugium.  See  Co.  5  Rep.  Semaine's 
cafe.  TJie  privilege  that  the  law  gives  to  houfes,  for  the 
habitation  of  men,  is  great ;  for  firft,  it  ought  to  have  the 
precedency  in  a  pracipe  quod  reddat  before  lands,  mea- 
dows, pafhires  and  woods.  Secondly,  the  houfe  of  a 
man  hath  privilege  to  protedl  him  againft  an  arreft,  by 
force  of  a  procefs  of  the  law,  at  the  fuit  of  the  fubjedt. 
Co.  Rep.  II.  Bowles's  cafe.  Thirdly,  Thofe  that  dig  for 
falt-petre,  (hall  not  dig  in  the  manfton-houfe  of  any  fubjeft 
without  his  a(rent;  for  then  he,  nor  his  wife,  nor  his 
children,  cannot  be  in  fafcty,  nor  his  goods  preferved  from 
thieves.  Fourthly,  He  that  kills  a  man  wiio  will  rob 
and  fpoil  him  in  the  houfe,  (hall  forfsit  nothing.  Coiuclly 
edit.  1727. 

In  cafe  of  felony,  or  fufpiclon  of  felony,  the  King's  : 
officers  may  break  the  houfe  to  take  the  lelon  ;  becaufe 
it  is  for  the  good  of  the  commonwealth  to  take  felons,  . 
and   becaufe   in  every  felony  the  King  has  intereft  j  and 
where  the  King  has  intereft,  the  writ  of  iifelf  is  a  non  . 
omittas  propter  aliquam  libertatem,  and  (o  the  liberty  or 
privilege   of  a   houfe  (hall   not  hold  againft   the   King.  J 
5  Rep.  92.  (d.)  cites  9  Edi  if.  9, 

A.  and  i?,  were  joint-lefTees  of  a  houfe,  A.  was  bound  1 
in  a  ftatute  to  J.  S.  and  died,  J.  S.  fued  extent.  The 
(herifF  return'd  him  dead  ;  y.  S.  fued  another  writ  to 
extend  all  the  lands  which  he  had  when  he  acknowledeed 
the  ftatute,  or  after,  and  all  goods  which  he  had  at  his 
death  ;  whereupon  the  (herift  and  jury  came  to  the  houfe, 
the  door  being  open  (there  being  goods  of  A.  there)  and 
o(Fering  to  enter,  B.  (hut  the  door  againft  them.  It  was 
refolved,  ift.  That  every  man's  houfe  is  as  his  caftle,  as 
well  to  defend  him  againft  injuries  as  for  his  repofe.  2. 
Upon  recovery  in  any  real  adlion  or  ejeftment,  the  (heri(F 
may  break"  the  houfe  and  deliver  felfin,  &c.  to  the  plain- 
tiff, the  writ  being  habere  facias  feiftnam  or  poffeffioncm  ; 
and  after  judgment  it  is  not  the  houfe  of  the  defendant  in 
right  and  judgment  of  the  law.  3.  In  all  cafes,  where 
the  King  is  party,  the  (herifF  (if  no  door  be  open)  may 
break  the  party's  houfe  to  take  him,  or  to  execute  other 
procefs  of  the  King,  if  he  cannot  otherwife  enter ;  but 
he  ought  firft  to  fignify  the  caufe  of  his  coming,  and  re- 
queft  the  door  to  be  opened  ;  and  this  appears  by  the  fta- 
tute/^y?OT.  I.  17.  which  is  only  in  affirmance  of  the 
Common  law  •}  and  without  default  in  the  owner,  the 
law  will  not  fuffer  a  houfe  to  be  broken,  4.  In  all  cafes, 
when  the  door  is  open,  the  {heri(F  may  enter  and  make 
execution  at  the  fuit  of  any  fubjecS,  either  of  body  or 
goods  ;  but  otherwife  where  the  door  is  (hut,  there  he 
cannot  break  it  to  execute  procefs  at  the  fuit  of  a  fubjeft.  , 
5.  Tho'  a  houfe  is  a  caftle  for  the  owner  himfelf  and  his 
family  and  his  own  goods,  ISc.  yet  'tis  no  proteiSion  for 
a  ftranger  flying  thither,  or  the  goods  of  fuch  an  one,  to 
prevent  lawful  execution  ;  and  therefore  in  fuch  cafe, 
after  requeft  to  enter,  and  denial,  the  (herifF  may  break 
the  houfe.  5  Rep.  C)\.a.  to  93.  a.  Mich.  2  Jac.  B,  R. 
Semaine's  cafe,  alias  Semaine  v,  Grejham. 

Commiflioners  of  bankruptcy  can't  break  open  a  houfe 
to  fearch  for  the  bankrupt's  goods,  unlefs  it  be  the  bank- 
rupt's goods  in  the  houfe  of  the  bankrupt.  2  Show.  247. 
Mich.  34  Car.  2.  B.  R.  Anon'. 
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If  bailiff  touch'd  the  defendant,  and  tlien  he  had  re- 
peated into  his  hoijfe,  this  being  an  arreft,  baihff  might 
have  puffutd  and  broke  open  the  houfe,  or  mioht  have 
had  an  attachment  or  a  refcous  againll  him.  I  Salk.  79. 
Tiin.  3  Ann.  B.  R.  in  the  cafe  of  Gewier  v.  Sparhs. 

If  a  perfon  authorifed  to  arreft  another  who  is  (helter'd 
in  a  houfe,  is  denied  quietly  to  enter  into  it,  in  order  to 
take  him  ;  it  feems  generally  to  be  agreed,  that  he  may 
juftify  the  breaking  open  the  doors  upon  a  capias  from  the 
Kino's  Bench  or  Chancery,  to  compel  a  man  to  find 
fyreties  for  the  peace  or  good  behaviour,  or  even  upon  a 
warrant  from  a  juftice  of  the  peace  for  fuch  purpofe. 
2  Hawl  PI.  C.  86.  cap.  14.  /  2,  3. 

So  where  one  knov^n  to  have  committed  treafon  is 
purfued  either  with  or  without  a  wariant,  by  a  conflable 
or  private  perfon.      liiJ, 

So  where  an  affray  is  made  in  a  houfe  in  the  view  or 
hearing  of  a  conftable  ;  or  where  thofe  who  have  made  an 
affray  in  his  prefence  fly  to  a  houfe,  and  are  immediately 
purfued  by  him,  and  he  is  not  fuffeied  to  enter  in  o:der 
to  fupprefs  the  affray,  in  the  firft  cafe,  or  to  apprehend 
the  affrayers  in  either  cafe.     2  Hawk.  PI.  C.  87.  c.  14. 

But  it  hath  been  refolved,  that  where  juftices  of  peace 
are,  by  virtue  of  a  flatute,  authorized  to  require  perfons 
to  come  bef.re  them,  to  take  certain  oaths  prefcribed  by 
fuchftatute,  the  officer  cannot  lawfully  break  open  the  doors 
of  tiie  perfon  who  fhall  be  named  in  any  warrant  made 
in  purfuance  of  fuch  ftatute,  in  order  to  be  brought  be- 
fore the  juftices  to  take  fuch  oaths;  becaufe  fuch  war- 
rant is  not  grounded  on  a  precedent  offence ;  neither 
does  it  appear,  that  the  party  either  is  or  will  be  guilty 
of  any-     Ibid.  f.  11.     See  14  Fin.  Abr.  tit  Houfe. 

Duties  on  windows  in  dwelling  houfes,  7  (S?  8  /i^.  3. 
f.  18.      5  Ann.  f.  13.      8  Ann.  c,  4. 

How  payable  by  houfes  inhabited  by  two  families,  and 
by  the  inns  of  court,   S  &  g  fV.  3.  c.  10.  /  18.  i5f  19. 

Juftices  of  the  peace  to  appoint  coUeftors  of  the  duty, 

6G^e.  I.  c.  21.  fia.  61. 

Hundred  liable  to  damages  by  the  burning  of  houfes, 
9  G.  I.  c.  22.  feiJ.  7. 

A  new  duty  on  houfes  and  windows  granted,  20  Gto. 

2,   C.  3.  f5f  42. 

Apartments  in  the  univerfities  to  pay  as  houfes,  2 
Gcs.  2.   «.  3.  feSl.  32. 

Provifions  for  enforcing  the  payment  of  the  duties,  21 
Geo.  2.  c.  10. 

No  fettlement  gained  by  paying  thefe  duties,  21  Geo. 
2.  c.  10.  /  13. 

For   enforcing    the   payment    in    Scotland,  26  Geo.  2. 

f.  17. 

Additional  duty  on  houfes,  &c.  31  Geo.  2.  c.  22. 
feci.  31.     2  G.  3.  c.  8. 

For  other  matters,  fee  FJonies  without  Clergy  (under 
5rttonp)   tit.    Houfes,   Burning. 

i^OlircbolD  and  l^a^bOlD,,  Seem  to  fignify  houfehoot 
and  hedgeboot,  in  Mon.  Aug.  2  par.  fol.  633.  Cowell, 
edit.    1727. 

i^OUfCbOtC,  A  compound  of  houfe  and  bote,  i.  compen- 
fati'o,  fignifies  e/lovers,  or  an  allowance  of  neceflary  tim- 
ber out  of  the  lord's  wood,  for  the  repairing  and  fupport 
of  a  houfe  or  tenement.  And  this  beloniis  of  common 
right  to  any  leffee  for  years  or  for  life  :  But  if  he  take 
more  than  is  needful,  he  may  be  punifhed  by  an  aftion  of 
wafte.  Houftbote,  fays  Co.  on  Litt.  jol.  41.  is  two- 
fold, Wz,  EJioverium  tsdificandi  l^  ardendi.  Cowell, 
edit.    1727. 

^ourc#b?caUing,  or  lk)ottfc#i;obbing;,  Is  the  robbing  of 

a  man  in  fome  part  of  his  houje,  or  hib  booth  or  tent,  in 
any  fair  ot  market,  anil  the  owner  or  his  wife,  children 
or  fervants  being  within  the  fame  ;  for  this  is  felony  by 
23  Hen.  8.  cap.  1.  and  3  Ed.  6.  cap.  9.  And  fince  it 
is  made  felony,  though  none  be  within  the  houfe,  booth 

or  flail,  by  39  El.  15.    S«  SBurc;larp,  Mcbbccp. 
^ufc^bununs.    See  arlon,  lEurntng. 

^)OUfCS  of  Co^reflicn,  To  be  built  in  every  county, 
18  EUz.  c.  3.     7  Jac.  I.  f.  4. 

Juftices  of  peace  may  upon  prefentment  enlarge  houfes 
of  corre«aion,   l^  Gee.  2.  c.  23.  feif.  2. 
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Juftices  of  a  liberty  or  corporation  may  commit  to 
the  houfes  of  correiftion  of  the  county,    15  Geo.  2.  f.  "24. 

Houfes  of  corredtion  to  be  under  the  government  of 
the  juftices,    17  Geo.  2.   f.  5.  fe£i.  31. 

Ip'ho  may  he  committed  to  the  houfe  of  ccrreiiicn.  Vaga- 
bonds and  difofdeily  perfons  may  be  Tent  thither,  39  El. 
c.  4.  fe£f.  3,  4.  7  Jac.  i.  f.  4.  fe<^.  4.  12  Ann.  Ji, 
2.  c.  23.  fe^.  6. 

Poor  perfons  refufmg  to  work,  or  wandering,  43  El. 
c.  2.  fn.  4.      12  Ann.  Jl.  2.   c.  23.  fn.  5. 

Lewd  women  having  baftirds,  and  perfons  running 
away,  and  leaving  their  children  to  the  parifh,  7  fac.  i. 
c.  4.  fea.  7.^8. 

Or  non-conformifts  againft  13  tif  14  Car.  2.  c.  i. 
fea.  2. 

Poor  refufing  to  go  to  place  of  fettlement,  13  i^  14 
Car.  2.  c.  12.  /.  3. 

Or  perfons  offending  againft  the  game  law5,  22  IS  23 
Car.  2.  c.  25.  fea.  5.  ts"  7.  \(S  slV.iS  M.  c.  23. 
fea.  3,  II.  5  Ann.  c.  14.  fea.  2,  4,  5.  9  Ann.  c. 
25.  fea.  4. 

Or  refufing  oaths  of  allegiance  and  fupremacy,  i  W. 
IS  M.Jl.  1.  f.  8.  fea.  9. 

Or  not  wearing  badge  according  to  8  &"  9  7?^  3.  c. 
30.  fea.  2. 

Or  perfons  offending  againft  the  aft  concerning  haw- 
kers and  pedlars,   9  £5"  10  IV.  3.   c.  27.  fea.  3. 

Or  offending  againft  fait  duty,  i  Ann.  Ji,  i,  c.  21. 
fea.  4.      5  Geo.  I.  c.  18.  fea.  2. 

Or  acting  contrary  to  the  acts  for  preferving  the  fifh- 
ery,  &c.  4  Ann.  c,  21.  fea.  2.  tS"  9.  9  Ana.  c.  26. 
fa.  6.     I  Geo.  I.  c.  18.  fa.  7.  y  14. 

Perfons  convitt  of  theft  or  larceny,  5  Ann.  c.  6.  f.  2. 

Perfons  not  paying  penalty  for  firing  houfes  negligent- 
ly, 6  Ann.  r.  31.  fa.  3. 

Coachmen  and  chairmen  on  mifbehaviour,  9  Ann.  e. 
23.  fea.  49.     I  Geo.  I.  c.  57.  fa.  8. 

Offenders  againft  the  adts  concerning  drapery,  i  Geo.  j. 
c.  15.  fea.  7.  II  Geo.  1.  <:.  24.  fa.  18.  7  Geo.  2. 
c.  25.  jia.  2,  6.      I  Geo.  2.  c.  28.  fa.  10. 

Seamen  committing  diforders  in  dock-yards,  i  Geo.  r. 
c.  25.  fea.  I. 

Or  fervants  employed  in  adulterating  tobacco,  1  Gto. 
I.  c.  46.  fea.  5. 

Vagrants,  6  Geo.  i.  c.  19.  To  the  moft  convenient 
houfes  of  correction,    14  Geo.  2.  c.  33.  fea.  3. 

Or    taylors   refufing    to    work,  iJc.    7  Geo.  i.  c.  13. 

/  6,  7- 

Journeymen  fhoemakers  on  fecond  conviction  of  im- 
bezzlement,  9  Geo.  i.  c.  27.  fea.  i. 

Or  weavers,  isfc.  combining  againft  12  Geo.  i.  c, 
34.  fa.  I. 

Or  for  not  paying  cofts  and  damages,  adjudged  by 
juftices  on  difpute  about  wages,   13  Geo.  i.  c,  23.  f.  6. 

Dyers  guilty  of  deceit,    13  Geo.  I.  c.  24.  fa.  5. 

Or  perfons  convidted  of  perjury,  2  Geo.  2.  c.  25.  /  2. 

Watermen,  ^c.  not  paying  penalty  of  adting  againfl 
2  Geo.  2.  c.  26.  fa.  3. 

Or  mariners  deferting,    2  Geo.  2.  c  36,  fea.  4. 

Offenders  againft  the  adt  for  regulating  coal  trade,  3 
Geo.  2.  c.  26.  fa.  16. 

Or  offenders  againft  the  a£l  concerning  ballaftage,  6 
Geo.  2.  c.  29.  /  22. 

Or  for  malicioufly  drawing  up  flood-gates,  8  Gee.  St. 
c.  20.  fa.  2. 

Perfons  loitering  on  the  coaft  to  run  goods,  9  Geo.  2, 
c.  35.  /  18. — Or  perfons  not  paying  penalty  for  frau- 
dulently removing  goods,    u  Geo.  2.  c.  19.  feet.  4. 

Or  offending  againft  the  adt  concerning  plays  and  inter- 
ludes,   10  Geo.  2.  c.  28.  feet.  6. 

Perfons  riotoufly  hindering  the  exportation  of  coin, 
II  Geo.  2.  c.  22.  /  I. 

Apprentices  on  oath  of  mafter  or  miftrefs,  2  Geo.  2. 
C.  19.  feet.  4. 

I^JCDtgC,   Readily,  or  quickly.     Item  diximus  de  ill't 
latronibus,   qui  in  hredige  ncqueunt  culpabiles  inveniri,  t.  e. 
Could   not    readily    be   convidtcd.      Leg.  Adeljian.  c.  16. 
From    the    Sax.  hredinge^    i.  e.    hrevi,    in  a  fhort  time.  ,  _ 
Cowell,  edit.   1727.  {■ 
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IBuftejciD,  Significat  quietant'tam  trangrejftonis  illata  in 
fervum  tranfgredientem,  Fleta,  lib.  I.  c.  47.  fed.  20. 
ft  may  be  thought  in  that  place  of  FUta  to  be  mifprinted 
for  hinegcld,  which  fee,  d"  quare.  When  a  villain  or 
fervant  had  committed  any  tre/pafs,  for  which  he  defer- 
ved  whipping  or  corporal  punifliment,  when  he  bought 
ofFhis  penalty  with  money,  the  price  of  exemption  from 
fuch  chaftifement  was  called  hudegeld,  or  hidcgeld \  fome 
fancy  money  given  to  fave  his  hide.  Cowelly  edit.  1727. 
Sec  Fleta,  ubi  fupra. 

teUE  anO  ttp,  Hutefium  13  clamor.  Is  derived  from 
two  French  words  huer  and  crier,  both  fignifying  to 
ihout  or  cry  aloud.  Manwood  in  his  Foreji  Law,  cap. 
19.  num.  II.  faith,  that  hue  in  Latin,  eji  vox  dolentis, 
as  fignifying  the  complaint  o(  the  party,  and  cry  is  the 
purfuit  of  the  felon  upon  the  highway  upon  that  com- 
plaint i  for  if  the  party  robbed,  or  any  in  the  company 
of  one  robbed  or  murdered,  come  to  the  conftable  of  the 
next  town,  and  will  him  to  raife  the  hue  and  cry,  that  is, 
make  the  complaint  known,  and  follow  the  purfuit  af- 
ter the  offender,  defcribing  the  party,  and  fliewing  as 
near  as  he  can  which  way  he  went ;  the  conflable 
ought  forthwith  to  call  upon  the  parifh  for  aid  in  feek- 
ing  the  felon,  and  if  he  be  not  found  there,  then  to 
give  the  next  conftable  notice,  and  the  next,  until  the 
offender  be  apprehended,  or  at  lea  ft  until  he  be  thus 
putfued  unto  the  fea  fide.  Of  this  Brailon,  lib.  3.  tract. 
2.  cap.  5.  Smith  de  Rep.  Anglor.  lib.  2._  cap.  ao.  and 
the  flat.  13  Edw.  l.  onVincheJler,  cap.  3.  ^  28  Ed.  3. 
11.  £5^  27  EUz.  13.  The  Normans  hii  ftjch  purfuit  with 
a  cry  alter  offenders,  which  they  called  Clamour  de 
haro,  whereof  you  may  read  the  Grand  Cujlumary,  cap. 
54.  And  it  may  probably  be  derived  from  harrier,  Jla- 
gitare.  Hue  is  ufed  alone  in  flat.  4  Ed.  \.  Jl.  2.  In  the 
ancient  records  this  is  called  Hutefium  (3  clamor.  See 
Co/ie's  2  par.   Inji.  fol.  172. 

But  the  clamor  de  haro  wa?  not  a  purfuit  after  offen- 
ders, but  a  challenge  of  any  thing  to  be  his  own  after 
this  manner,  vi%.  He  who  demanded  the  thing  did  with  a 
loud  voice,  before  many  witneffes,  affirm  it  to  be  his 
proper  goods,  and  demanded  reftitution.  This  the  Scots 
call  hutefium  ;  and  Skene  de  verb,  fignif.  verb.  Hutefium, 
faith,  it  is  deduced  from  the  Frencli  oyer,  i.  audire,  ('or 
rather  oyex,)  being  a  cry  ufed  before  a  proclamation  }  the 
inanner  of  their  hue  and  cry  he  thus  defcribeth  ;  If  a  rob- 
bery be  done,  a  horn  is  blown,  and  an  out-cry  made,  after 
which,  if  the  party  fly  away,  and  doth  npt  yield  himfelf 
to  the  King's  bailiff,  he  may  be  lawfully  flain,  and  hang- 
ejl  upon  the  next  gallows.  Of  this  hue  and  cry,  fee 
Cromp.  Jufi.  of  Peace,  fol.  160.  and  in  Rot.  Ckuf.  30 
H.  3.  m.  5.  we  find  a  command  to  the  King's  Trea- 
furer,  to  take  the  city  of  Londun  into  the  King's  hands, 
becaufe  the  citizens  did  not,  fecundum  legem  iS  confuetu- 
dinem  Regni,  raife  the  hue  and  cry  for  the  death  of  Guido 
de  Aretio  and  others  who  are  flain,     Cowell,  edit.  1727. 

See  taoctfcratio. 

Hue  and  cry,  is  the  purfuit  of  an  offender  from 
town  to  town  till  he  be  taken,  which  all  that  are 
prefent  when  a  felony  is  committed,  or  a  dangerous 
wound  given,  are  by  the  Common  law,  as  well  as  by 
the  ftatute,  bound  to  raife  againft  tr.e  offenders  who  cf- 
cape,  on  pain  of  fine  and  imprifonment.  3  Jnjl.  116, 
117.  2  /«//.  172.  Dalt.Ju(iice,  cap.  28,  109.  Fitz. 
Coren.  395.     Cro.  Eliz.  654. 

The  raifing  of  hue  and  cry  is  enjoined  by  the  Com- 
mon law,  which  may  be  called  a  raifing  of  it  at -the 
fuit  of  the  King,  as  well  as  by  feveral  afts  of  parlia- 
ment, which  may  be  called  a  raifing  of  it  at  the  fuit 
of  a  private  perfon,  inafmuch  as  thofe  ftatutes  make  the 
hundred  anfwerable  to  the  party  robbed,  if  they  neg- 
lefl  to  purfue  the  hue  and  cry,  and  apprehend  the  rob- 
bers.    3  Bac.  Jir.  61. 

As  to  hue  and  cry  at  Common  law,  it  feems  to  be 
clearly  agreed,  that  a  private  perfon  who  hath  been  rob- 
bed, or  who  knows  that  a  felony  hath  been  committed, 
ii  not  only  authorized  to  levy  hue  and  cry,  but  is  alfo 
bound  to  do  it  under  pain  of  fine  and  imprifonment,  2 
Infi.^  172.      3  In/l.  1 16.      I  Hal.  Hifi.  P.  C.  464. 

F(om  hence  it  follow?,    that  although   it  is   a   good 
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courfc,  as  my  Lord  Hale  fays,  to  have  a  precfpt  or 
warrant  from  a  juftice  of  peace  for  raifing  hue  and  cry, 
yet  it  is  neither  of  abfolute  neceflity,  nor  fometimes  con- 
venient, for  the  felons  may  efcape  before  the  juftice  can 
be  found  ;  alfo  hue  and  cry  was  part  of  the  law  before 
the  ftatute  of  i  Ed.  3.  cap.  16.  which  firft  inftituted 
juftices  of  the  peace.     2  Hal.  H.  P.  C.  99. 

And  although  alfo,  fays  he,  it  is  efpecially  incumbent 
upon  conftables  to  purfue  hue  and  cry  when  called  upon, 
and  they  are  feverely  punifiiable  if  they  negle<S  it  ;  and 
it  prevents  many  inconveniencies  if  they  be  there;  for  it 
gives  a  greater  authority  to  their  purfuit,  and  enables  the 
purfuants,  in  his  affiftance,  to  plead  the  general  iflue  upon 
the  ftatutes  7  iiJ"  21  Jac.  I.  without  being  driven  to  fpeciai 
pleading;  and  therefore  to  prevent  inconveniencies  that 
may  happen  by  unrulinefs,  it  is  moft  advifeable  that  the 
conftable  be  called  to  this  adlion  ;  yet  upon  a  robbery,  or 
other  felony  committed,  hue  and  cry  may  be  raifed  by 
the  country  in  the  abfence  of  the  confiahle  ;  and  in  this 
there  is  no  inconveniency,  for  if  hue  and  cry  be  raifed 
without  caufe,  they  that  raife  it  are  punifhahle  by  fine 
and  imprifonment.     2  Hal.  Hijl.  P.  C.  99,    ico. 

The  regular  method  of  levying  hue  and  cry,  is  for 
the  party  to  go  to  the  conftable  of  the  next  town,  and 
declare  the  fadt,  and  defcribe  the  offender,  and  tlit  way 
he  is  gone;  whereupon  the  conftable  ought  immediately, 
wl.ether  it  be  night  or  day,  to  raife  his  own  town,  and 
make  fearch  for  the  offender;  and  upon  the  not  finding 
him,  to  fend  the  like  notice,  with  the  utmoft  ex- 
pedition to  the  conftables  of  all  the  neighbouring  towns, 
who  ought  in  like  manner  to  fearch  for  the  offender,  and 
alfo  to  give  notice  to  their  neighbouring  conftables,  and 
they  to  the  next,  till  the  offender  be  found.  3  In/f. 
116.  Dalt,  Jufiice,  cap.  28.  Cromp.  178.  2  Hawk. 
P.  C.  75, 

The  conftable  is  not  only  to  make  fearch  in  his  own 
vill,  but  is  alfo  to  raife  all  the  neighbouring  viils,  who 
are  all  to  purfue  the  hue  and  cry  with  horfemen  as  well 
as  footmen  until  the  offender  be  taken,  2  Hal.  Hiji. 
P.  C.  loi. 

In  cafe  of  hue  and  cry  once  raifed  and  levied  upon 
fuppofal  of  a  felony  committed,  though  in  truth  there 
was  no  felony  committed  ;  yet  thofe  who  purfue  hue 
and  cry  may  arreft,  and  proceed  as  if  a  felony  had  been 
really  committed.     2  Hal.  HiJi.  P.  C.  loi. 

And  therefore  the  juftification  of  an  imprifonment  by 
a  perfon  upon  fufpicion,  and  by  a  perfon,  efpecially  a 
conftable,  upon  hue  and  cry  levied,  do  extremely  differ; 
for  in  the  former  there  muft  be  a  felony  aver/ed  to  be  done, 
and  it  is  iffuable,  but  in  the  latter,  viz.  upon  hue  anti 
cry,  it  need  not  be  averred,  but  the  hue  and  cry  levied 
upon  information  of  a  felony  is  fufficient,  though  per- 
chance the  information  were  falfe  ;  and  therefore  an  aver- 
ment of  a  felony  committed,  in  cafe  of  a  juftification 
of  an  imprifonment  upon  hue  and  cry,  is  not  neceffary ; 
the  reafonsj  whereof  are,  i.  Becaufe  the  conftable  canno; 
examine  the  truth  or  falfhood  of  the  fuggcftion  of  him 
who  firft  levied  it,  for  he  cannot  adminifter  him  an  oath; 
and  if  he  fhould  forbear  his  purfuit  of  the  hue  and  cry 
till  it  be  examined  by  a  juftice  of  peace,  the  felon  might 
efcape,  and  the  purfuit  would  be  loft  and  fruitlefs.  2. 
Becaufe  the  conftable  is  by  feveral  ads  of  parliament 
compellable  to  purfue  hue  and  cry,  and  is  punifhable, 
as  thofe  of  the  vill,  if  they  do  it  not,  3.  Becaufe  he 
that  firft  raifed  a  hue  and  cry  where  no  felony  is  com- 
mitted, viz.  the  perfon  that  giveth  the  falfe  information, 
is  feverely  punifhable  by  fine  and  imprifonment,  if  the 
information  be  falfe;  and  therefore  if  he  raife  hue  and 
cry  upon  a  perfon  that  is  innocent,  yet  they  that  pur- 
fue the  hue  and  cry,  may  juftify  the  imprifonment  of 
that  innocent  perfon,  and  the  raifer  is  punifiiable  ;  and  by 
the  fame  reafon,  if  he  give  notice  of  a  felony  commit- 
ted where  there  was  in  truth  none.  5  //.  5.  «.  21 
H.  7.  28.  a.  per  Rede.  2  Ed.  4.  8  £5:f  9.  29  Ed.  3. 
39,      2  InJ}.    173.      2  Hal.  HiJl.  P.  C.  102. 

If  hue  and  cry  be  raifed  againft  a  perfon  certain  for 
felony,  tho'  poffibly  he  is  innocent,  yet  the  conftable?, 
and  thofe  that  follow   the  hue  and  cry,  may  arreft  atd 

imprifon 
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imprifon  him  in  the  common  gaol,  or  carry  him  to 
a  juftice  of  the  peace.     2  Hal.  Hijl.  P.  C.   J02. 

If  the  perfon  purfued  by  hue  and  cry  be  in  a  houfc, 
and  tr.e  doors  are  fliut,  and  refufed  to  be  opened  upon 
cJemand  of  the  conftable,  and  notice  given  of  his  bufi- 
nefs,  he  may  bieak  open  the  doors  ;  and'  this  he  may  do 
in  any  cafe  where  he  may  arrcft,  though  it  be  only  a 
fufpicion  of  felony,  for  it  is  for  the  King  and  Common- 
wealth, and  therefore  a  virtual  fion  omittas  is  in  the 
cafe ;  and  the  fame  law  is  upori  a  dangerous  wound 
given,  and  a  hue  and  cry  levied  upon  the  ofFendsr. 
7  Ed.  3.  16.  *.  .  2  Hal.  Hifi.  P:C.  102. 

It  feems  in  this  cAfe,  that  if  he  cannot  be  otherwifc 
taken,  he  may  be  killed,  and  the  necefJity  excufeth  the 
coni^able.      I'Hal.  Hi/l.  P.  C.  \oz. 

Upon  hue  and  cry  levied  againft  any  perfon,  or  where 
any  hue  and  cry  comes  to  a  conftable,  whether  the  perfon 
be  certain  or  uncertain,  the  conftable  may  fearch  in  fuf- 
pefled  places  within  his  vill,  for  the  apprehending  of  the 
felons.  Dalt.  cap.  28.  2  Edi  4.  8.  b.  ■  Cromf.  de  Pace 
378.    ''%Hal.  Hip.  P.  C.  103.     ■     ■'.     •    ■'    ■  _■)  5-' 

But  thouL;h  he  may  fearch  fufpefled- places  or  houfes, 
yet  his  entry  maft  be  per  oftia  ^ aperi' ,  for  he  cannot 
break  open  doors  barely  to  fearch,  unlefs  the  perfon  againft 
whom  the  hue  and  cry  is  levied  be  there,  and  then  it  is 
true  he  may ;  therefore  in  cafe  of  fuch  a  fearch, "  the 
breaking  open  the  door  is  at  his  peril,  vi'x..  juftifiable  if 
he  be  there;  but  it  muft  be  always  remembered,  that  in 
cafe  of  breaking  open  a  door,  there  muft  be  firft  a  notice 
given  to  them  within  of  his  bufinefs,  and  a  demand  of 
entrance,  and  a  refufal,  before  doors  can  be  broken. 
2  Hal.HiJi.P.C.  103.        '  ;  . 

If  the  hue  and  cry  be  not  againft  a  perfon  certain,  but 
by  defcription  of  his  ftature,  per/on,.' clothes,  horfe,  -^c'. 
the  hue  and  cry  doth  juftify  the  conftable,  or  other 'perfon,- 
followirig  it,  in  apprehending  the  perfon  fo  defcribed, 
■whether  innocent  or  guilty,  for  that  is  his  warrant ;  it  is 
a  kind  of  procefs  that  the  law  allows,  (not  ufual  in  other 
cafes)  viz.  to  arreft  a  perfon  by  defcription.  ■  2  Hal.  Hiji. 
P.C.  103.  ■..■.- 

1  But  if  the 'hue  and  cry  be  Open  a  robbery,  burglary, 
manflaughter.  or  other  felony  committed,  bttt  the  perfon 
that  did  the  fadl  is  neither  known  nor  defcribed  by  perfon, 
clothes  or  the  like ;  yet  fuch  a  hue  and  cry  is  good,  as 
hath  been  faldj  and  muft  be  purfued,"  tho'  no  perfon  cer- 
tain be  named  or  defcribed.  2  Hal.  Hi/}.  P.  C.  103.  ' 
.  And  therefore  in  this  cafe,  all  that  can  be  d6ne  is,  for 
thofe  who  purfue  the  hue  and  cry,  to  take  fuch  perfons 
as  they  have  probable  caufe  to  fufpefl: ;  as  for  inftance. 
Such  perfons  as  are  vagrants,  that  cannot  give  an  account 
where  they  live,  whence  they  are,  or  fuch  fufpicioiis  per- 
fons as  come  late  into  their  inn  or  lodgings,  and  give  no 
jeafonable  account  where  they  had  been,  and  the  like. 
2Ed.  ^.  8,  k..  <2  Hal.  Hiji.  P.C.  102.  '    ■■'■'■■■■ 

,  And  here  the  jullification  of  the  imprifonment  is  niixed' 
partly  upon  the  hue  and  cry,  and  partly  upon  their  own 
fufpicion  ;  and  therefore,  i.  In  refpe£t  that  it  is  upon  hue 
and  cry,  there  needs  no  averment  that  the  felony  was 
done,  yet  it'  muft  be  averred  that  an  information  was 
given  tba't  the  felony  was  done,  if  the  arreft  be  by  that' 
conftsble  that  firft  received  the  information,  and  fo  raifcd 
the  hue  and  cry  ;  or  if  the  arreft  were  made  by  that  con- 
ftable, or  thofe  vills  to  whom  the  hue  and  cry  came  at 
the  fecond-hand,  it  muft  be  averred  that  fuch  a  liue  and 
cry  came  to  them,  purporting  fuch  a  felony  to  be  done; 
but  2.  Alfo  inafmuch  .is  the  hue  and  cry  neither  names 
nor  defcribes  th.e  perfon  of  the  felon,  but  only  the  felony' 
committed  ;  and  therefore  the  arreft  of  this  or  that 
particular  perfon,  and  fo  applied,  is  left  to  the  fufpicion 
and  difsretion  of  the  conftable  or  the.  people  of  the  fecond 
or  third  vill  ;  he,  that  arrefts  any  perfon  upon  fuch  ge-^ 
r.eral  hue  and  cry,  muft  aver  that  he  fufpefled,  and  fhew 
a  reafonabie  caufe  of  fufpicion.    2  Hal.  Hi/i.  P.  C.  J04. 

Rut  now  by  the  ftatute  of  7  Jac.  i.  cap.  5.  the  qon- 
fjable,  cr  any  that  come  in  his  afTiftance,  even  in  this 
cafe  of  hue  and  cry,  may  plead  the  general  ifTue,  and 
give  (he  whole  matter  of  the  juftification  in  evidence;  for 
the  purfuit  of  hue  and  cry,  tho'  performed  by  others  as 
»vell  ai  the  conftable,  is  principally  the  a6l  of  the  conftable 
2 
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of  the  vlll,  and  the  others  are  but  his  de-putics  or  afJiftanfs 
within  the  precin£Is  of  his  coirftablcwick.      2  Hal.  Hi/t.  . 
P.C.  10^: 

There  can  be  no  doubt  but  that  both  by  the  Common 
law,  as  alfo  by  the  fcveral  ffuutes  which  injoin  the  le- 
vying of  hue  and  crv,  they  who  negletfS  to  levy  one, 
(whether  officers  of  juftice,  or  others)  or  who  neglect  to' 
purfue  it  when  rightly  levied,  are  punifliible  by  indift-' 
nicnt,'  aM'mav  be  fined  and  imprifoned  for  fuch  ncglefl.' 
2  Hql.Hlfi._PX.  104.  _.        .      .    •  •    - 

''  And  iiovV  by  the'8  Geo.  2.  cap.  16.  /c^.  li.  it' is  en- 
adHed,  "'^THat  every  conftable  of  the  hundred,  and  every* 
cnhfiable,  bbrfholder,  headborough  or  tithingman  of  any' 
tAwn,  parifh, 'tillage,  hamlet  or  tything  withii'i  the  hufi-5 
dred,  or.  ('he  ft^inchifes  vvithin  the  precinft  thereof,  wherein" 
the  robbery  fhall  happen,  as  foon  as  the  fame  (hall  coiiid 
to  his  kliowledg'-,  either  by  notice  from  the  pai-ty  or! 
parties  robbed,  or  from  any  other  perfon  or  perforfs,  to' 
whom'  iTfltlte  Ihall  be  given  thereof  purfuant  to  this  or' 
;  any  other.'  Aatufe,  ftiall,  with  the  utmoft  expedition,' 
make  and  caufe'  to  be  made,  frefti  fuit  and  hue  and' cry' 
after  the  feldn  'or  felons  by  whom  fuch  robbery  fhall'  be" 
committed  ;  arid  if  any  conftable,'  borfiiolder,  headborough" 
or  tythingman,  fhall  offend  in  the  premifles,  by  refufing* 
or  neglefling  to  make,  or  caufe  to  be  made,  fuch  frefh! 
fuit  and  hue  and  cry,  every  fuch  offender  fliall,  for  tytry' 
fuch  refufal  or  negle£l,  forfeit  five  pounds.     '     '      "     '    ' 

'  For  the  fcveral  fiatutcs  concerning  the  raifwg  hue  ""and 
a;)',  fee  ISobberp.      '  •     '  -1    .■'  Ir'r 

^ttiffcrium.  Ships  to  tranfport  horfes.  'Tis-ni^ntiJ 
oned  in  Hoveden  by  the  name  of  wifers.  Add  Eftihp^ 
ton.,  anno  \  190.  calls  them  iiffers,  viz.  Rex  Tancredtii  dedit^ 
Rfgi  AngUa  4  magnas  naves  quas  vacant  ufFers.  It  dolK 
not  appear  by  Vojjms  or  Somner,  from  whence  this  Wo^(fc 
is-deriv'ed.  -iSome  will  have  it  from  the  French  hurs,  i.'efi 
a  door  ;  becaufe  when  the  horfes  are  on  fhipbba'rdi  th» 
doors 'or  hatches  are  ftiut  upon  then!  to  keep  out  waeer.. 
Cowell,  edit.  1727.    '■  •'    '  ■  '  '    '•■''  ■•'"^' 

'  ^^tllka,  A  hiilk,  or  fmall  vefTcl. Commifit  ium-^^ 

Js*  ccpit  tres  caricas,  y  tmam  hulkam,   iJ  qua(uor  caltn^ 
garias.    'Tho.  Walfmgham,   p.  394.  ■   ■        \  •     '  "^ 

l[3uH,  A  reftraint  of  exactions  taken  there;  27  7:^;«.8> 
c.  3.'  Their'duties  on  falt-fifh  and  herrings  reftored,  35* 
Hen.  8.  c.  33.  5  Eliz.  c.  5,  feiJ.  3.  The  cufiomer  oP 
Hull  to  have  a  deputy  refident  at  Tork,  \  El.  c.  11.  f.  8.' 
For  erecting  workhoufes  and  maintaining  the  poor  at' 
Hull,   15  Geo.  I.  e.  10.     7.%Geo.  2.  c.  27.     See  ^((Jj, 

?^tlltl3,  A  hill.  —  Habendum  y  tenendum  diSiari^ 
pajluram  in  hullis  ^holmis,  i.  t.  in  hills  and  dales.  MonJ 
Angl.   torn.  2.  p.  292.  'l 

i^Unuiglltm,  A  moift  place.  In  ecclefiis,  in  dcchm'^ 
in  humagiis,  in  terris,  in  praiis,  Mon.  Angl.  1.  paf? 
f.  628.  a.  '  ■        -l 

■  ^UmbCE  (River)  in  Torkjhire,  fifh-garths  and  piles,  ES'rA 
to.  be  removed,  22'Hen.  8.   c.  18.  ^-f 

^ttUti^^CD  (Hundredum,  centuria.)  Is  a  part  of  a  (hir^ 
fo  called,  either 'becaufe  of  old  each  hundred  found  lOO 
fidejufTors  of  the  King's  peace,  or  a  hundred  able  men' 
for  his  wars.  But  I  rather  think  'tis  fo  called,  becaufe) 
it  was  compofed  of  an  hundred  families.  'Tis  ttuci 
Brompton  tells  us,  that  an  hundred  contains  centum  vil-^ 
las  ;  and  Giraldus  Camhrenfis  writes,  that  the  JJle  of  Mai^ 
hath  •  343  villas.  But  in  thefe  places  the  word  villa  muft 
be  taken  for  a  country  family  ;  for  it  cannot  mean  ai 
village,  becalife' there  are  not  above  40  villages  in  that 
ifland.  So  where  Mr.  Lombard  tells  us,  that  an  hundred 
is  fo  called,  a  numero  centum  hominum,  it  muft  be  under- 
ftood  of  an  hundred  men,  who  are  heads  or  chiefs  of  fo 
many  familes.  Thefe  were  firlt  ordained  by  King  Jl- 
fed,  the  2gth  King  of  the  JFeJi-Saxons :  Aluredus  Rex, 
{fz}j%'Lamlard,  verba  Centuria,)  ubi  cum  Guthruno  Daw 
foedus  inierat,  prudentiffunum  illud  dim  a  fethrone  Moift- 
datum  fccutus  nnfiUum,  Jngliam  primus  in  fatrapim,  ceu- 
turias,  y  decurias,  partitus  ejl.  Satrapiam,  fhyre,  a  ky- 
rian,  (quod  partiri  fignifcat,)  nominavit  centuriami  hun- 
dred, i]f  decuriam,  iooih\t\g  five  ticnmantale,  i.e.  Decern- 
virale  collegium  appellavit ;  atque  iifdem  nominibus  vel  hodie 
vocantur,  ISc.  This  dividing  counties  into  hundreds,  for 
better  government.  King  Alfred  brought  from  Germany : 

For 
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For  there  centa,  or  centena,  is  a  jurifdi(3ion  over  an  hundred 
towns.  This  is  tlie  original  of  hundreds,  whicfi  ftill  re- 
tain the  name,  but  their  jurifdiftion  is  devolved  to  the 
county-court,  fome  few  excepted,  which  have  been  by 
privilege  annexed  to  the  Crown,  or  granted  to  fome  great 
fubjeft,  and  fo  remain  ftdl  in  the  nature  of  a  franchife. 
This  has  been  ever  fince  the  flat.  14  Ed.  3.  Ji.  i.  cap.  g. 
whereby  thefe  hundred-courts,  formerly  farmed  out  by  the 
flierifF  to  other  men,  were  all,  or  the  moft  part,  reduced 
to  the  county-court,  and  fo  remain  at  prefent.  So  that 
where  you  read  new  of  anv  hundred-courts,  you  muft 
.know  they  are  feveral  franchife.':,  wherein  the  (herifF  has 
jiot  to  do  by  his  ordinary. authority,  except  they  of  the 
■hundred  refufe  to  do  their  office.  See  JFe/}.  port  I. 
Symbol,  lib.  2.  fin  228.  Ad  hundredum  poft  Pafcha, 
tf  ad  prtximum  hundredum  ps/l  fcjlum  St.  Mtch.  Mon. 
Angl.  2  par.  f.  293.  a.  The  word  hundredum  is  fome- 
times  ufed  for  an  immunity  or  privilege,  whereby  a  man 
is  quit  of  hundred-penny,  or  cufloms  due  to  the  hundreds. 
CaVJell,   edit.  1 7 27. 

Hundred  is  to  have  jurifdicflion  or  power  to  adminifter 
juftice  in  100  vills,  or  of  100  men,  or  of  100  parifties. 
£r.  Court  Baron,  pi.  8.  cites  8  H.-].   3.  per  Rede. 

Every  ward  in  London  is  an  hundred  in  a  county,  and 
every  parifh  in  London  as  a  vill  in  an  hundred.  9  ^Rep. 
66.  b. 

Hundreds  were  either  parcel  of  the  counties,  and  there 
-the  ftierifF  did  conftituie  bailiffs,  {viz.  thofe  hundreds 
which  were  ancicr.tly  parcel  of  the  farm  of  the  fherifFs, 
that  the  ftatute  2  Ed.  3.  cap.  12.  fpeaks  of);  or  elfe  they 
were  fuch  as  were   granted  out,   which  the  lord  of  the 
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Shall  be  annexed  to  counties,  2  Ed.  3.  c.  12. 

Shall  be  lett  at  the  ancient  farm,  4  Ed.  3.  f.  15  28 
Ed.  \.Ji.i.  r.  14. 

Not  anfwerable  to  perfons  who  are  robbed  travelling 
on  a  Sunday,   29  Car.  2.   f.  7.  fea.  5. 

Liable  to  penalty  on  exportation  of  wool,  7  fcf  8  Will 
3-  c._  28.  /  8.  ' 

Liable  to  damages  fuilained  by  pulling  down  buildings, 
I  Geo.  I.  f.  5.  fe£i.  6. 

By  killing  cattle,  cutting  down  trees,  burning  houfes, 
(Sfc.  9  Geo.  I.  f.  22.  feff.  7.      29  Geo.  2.  c.  36.  /  9. 

By  deftroying  turnpikes,  or  works  on  navigable  rivers, 
8  Geo.  2.  c.  20.  fcff.  6. 

By  cutting  hopbinds,    10  Geo.  2.  c.  32.  feif.  4. 

By  deftroying  corn  to  prevent  exportation,  11  Geo.  2. 
c.  22.  /c,(f.  5. 

By  wounding  ofEcers  of  the  cuftoms,  19  Geo.  2.  c.  34. 
/e£f.  6. 

Or  by  deftroying  woods,  fcff.  29  Geo.  2.  c.  36.  /  9. 

All  monies  recovered  againft  the  hundred  to  be  levied 
by  a  rate,  22  Geo.  2.  c.  46.  ft£}.  34. 

For  dther  matters,  fee  ^UC  mH  rt}),  Kdbhcrp. 

^ntI?fI)0?S,  ( Hundredarii,)  Are  men  impanelled, 
or  fit  to  be  impanelled  on  a  jury  upon  a  controverfy, 
dwelling  in  the  hundred  where  tire  land  irt  queftion  lies, 
Cromp.  Jur.  fol.  217.  'and  35  Hen.^.  6.  ''And  default 
of  hundredors  was  a  challenge  or  exception  t5  panels  of 
fheriffs,  by  our  law,  till  the  4  &  5  Ann.  c.  16.  enafted, 
that  to  prevent  delays  by  reafon  of  challenges  to  paijels  of 
jurors  for  default  of  hundredors,  i^c.  writs  of  venire  fa- 
cias for  trial   of  any  aftion  in  the  courts  zi-TVeJiminJler, 


hundred  fometimes  held  at  faim,  and   fometimes  in   fee,  I  fhall  be  awarded  of  the  body  of  the  proper  county  where 

the  iffue  is  triable.  Hundredor  fignifies  alfo  him  that 
hath  the  jurifdiflion  of  a  hundred,  and  holdeth  the  hun- 
dred-court, 12  Ed.  I.  cap.  38.  i9  Ed.  2.  _/?.  2.  and  2 
£d.  3.  cap.  4.  And  fometimes  it  is  ufed  for  the  bailifF 
of  an  hundred.  Home's  Mirror  of  Jujiice,  lib.  I.  cap. 
Del  office  del  coroner. 

f^Uim^eH^ltag!),  Signifies  the  hundred  court,  from 
which  all  the  officers  of  the  King's  foreft  were  exempted 
by  the  charter  of  King  Canutus,  c.  9.  See  Manixloodi 
fee  alfo  WisxUOU 

^HnD?£D?pennp,  Pence  collefled  by  the  (herlfr  or  lord 
of  the  hundred.  Eji  autem  pecunia  quam  fuhftdii  caufa 
vicecomites  olim  exigebant  ex  fingulis  decuriis  fui  comitatus^ 
quas  Tethiiigas  Saxones  appellabafit.  Sic  ex  huridredis  hun- 
dred-penny. Sfelm.  Camb.  Brit.  fol.  2*23.  Hoc  e/f, 
quietantia  'pro  denariis  dandis,  vel  aliis  confuetudinibus  fa- 
ciendis  prtspofttis  hundredorum.  MS.  in  Bibl.  Cotton. 
fub  tit.  Vitellius,  c.  9.  fol.  220.  b.  This  is  tlfevfhere 
called  Hundredfeh,  as  in  Oharta  Johannis  Regis  Egidio 
epifcopo  Heref.  and  recorded  in  Libra  Nigra  Heref.  "Th 
mentioned  in  Domefday,  viz.  Denarii  de  hundret,  fs"  de- 
narii Sanai  Petri.  Gale,  Hilt.  Brit.  f.  764.  Cowell, 
edit.  1727. 

^Unti?eD^^Etett<l,  Ehvellers  or  inhabitants  of  a  hun- 
dred. Et  hsbeant  facam  &  ficam  tnji  round  y  on  fir  erne,  on 
vjode  is  on  felde,  grithbrice,  hundred- fetena,  adas  &  ordc- 
las,  iSc.  Charta  Edgari  Regis  Mon.  Glafton.  anno  12 
Reg.  Mon.  Angl.  i  par.  fol.  16.  b.  5^/^,  or  Setena, 
in  cottipofition,  fignifies  dwellers  or  inhaitbants.  Debent 
habere  conjiitutionem  hundredi,  quod  Avgli  ^/wsrHundred- 
fetena.     Text.  Raff.     Cowell,  edit.  ijij. 

!|ttntmg:.    See  (E>amr,  i^ctonp. 

!|nnttn5t0n#Iaue,  near  Chefler,  how  repaired,  37 
Hen.  8.   f.  3. 

IJurUerCfertt,  A  tlomeftick,  or  one  of  the  family, 
from  the  Sax.  hyred,  fatnilia,  ant!  fesft,  firnms.  Bis  in 
anno  conveniant  in  hundrtdum  fuum  quicunque  liberi  tarn 
hurdereferft  quam  folgarii  ad  digncfcend.  fi'decania  plena 
ftnt.     Leg.  H.  I.  c.  8. 

^^Utrerj!,  The  cappers  and  hat-merchants,  being  called 
hurrers,  were  formerly  one  company  (jf.  t^e  haberdaflierf. 
Stoiu.  Survey  of  London,  />.  312. 

l^urtt,  %l>?ft,   l^crff,    Are  derived   from   the  Sax. 

hyrji,  i.  e.  a  wood,  or  grove  of  trees.     There  are  many 

places  in  Kent,  Sujfex,  and  Hampfhire,  which  begin  and 

end  with  this  fyllasle ;  and  the  reafon  rrfay  "be,  becaufe 

Q.qq  the 


called  hundreds  in  fee,  liberties  of  hundreds,  franchifes  of 
hundreds.  Per  Hale  Ch.  B.  Vent.  405.  Hill.  22  is"  23 
Car.  2.  in  the  cafe  of  Atkins  v.  Clare. 

In  King  Alfreds  UTs\e.,  the  kingdom  was  in  grofs,  and 
■then  divided  into  counties  and  hundreds,  and  all  perfons 
then  came  within  one  hundred  or  other ;  and  then  the 
King's  relations  had  the  government  of  them,  and  there- 
fore they  were  called  Confanguimi ;  and  fo  are  the  Earls, 
Lord- lieutenants,  l£c.  at  this  day.;  and  then  when  the 
office  became  troublefome,  there  were  oxAdXtX-dVictcomites, 
which  name  remains  to  this  day,  and  the  others  continue 
to  be  called  Confatiguinei,  but  ha-ve  no  power  in  the  county, 
having  only  the  honorary  name  of  Earls  or  Comites  of 
fuch  or  fuch  a  county,  ^i.-.  and  for  the  better  government 
of  thefe  counties,  the  Vicecomites  had  two  counts;  but 
out  of  thofe  the  King  granted  petty  leets  and  courts- 
iaron  ;  but  the  turn  of  the  Iherifi-"  had  yet  a  fuperinten- 
.dartt  power,  they  being  derived  out  of  the  ftierilF's  turn, 
as  in  Dyer  13.  And  then  afterwards  the  King  granted 
awav  fome  hundreds  in  fee-fimple,  and  fome  franchifes, 
and  the  laft  excluded  the  King  utterly,  but  the  hundreds 
granted  in  fee  were  not  wholly  exempt.  On  this  arofe 
fome  confufion,  and  the  parliament  hereon  took  notice, 
that  the  execution  of  juftice  was  by  this  much  interrupted, 
and  therefore  came  the  ftatute  of  9  Ed.  2.  That  (herifi^s 
fiiould  be  fufficient  perfons,  and  have  lands  in  the  county, 
and  fo  be  able  to  anfwer  both  the  King  and  country,  and 
that  bailiffs  and  farmers  of  hundreds  fliould  be  fufficient 
men.  And  at  this  time  hundreds  were  gr^ntable  for 
years.  Then  came  the  ftatute  of  2  Ed.  3.  cap.  4  £3"  5, 
That  fh?:iffs  fhould  continue  but  for  one  year.  But  this 
took  not  away  the  whole  mconvenience  ;  for  the  Crown 
ftill  gr.inted  away  .bailiwicks  and  hundred-,  for  lives,  at 
rents  at  fuchexcefiive  dear  rates,  that  made  them  endea- 
vour to  make  up  their  money  by  unlawful  means;  and 
therefore  came  the  ftatute  of  2  Ed.  3.  cap.  12.  and  14 
Ed.  3.  cap.  g.  By  the  firft  it  was  enafled.  That  all 
hundreds  and  wapentakes  granted  by  the  King  (hail  be 
annexed  to  the  county,  and  not  fevered,  And  by  the 
niher  ftature,  that  all  (hould  be  annexed,  and  the  (herifF 
(hould  have  power  to  put  m  baihfFs,  for  which  he  will 
anfwer,  and  no  more  fhould  be  granted  for  the  future; 
and  one  reafon  of  this  was,  becaufe  the  King  granted  away 
hundreds,  and  abated  not  the  (hcrifF's  farm.  Arg.  2  Show. 
198,  99.   Pofch.  32  Car.  2,  B.  R. 

Hundreds  (hall  be  kept  only  by  thofe  that  have  land 
fufficient  within  the  hundred,  g  Ed.  2.  fi   2, 

Vol.  II.  N".  or. 
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'iic  great  wood  called  Andrcfivald  extended  thiougli  thofe 
counties.     Cowell,  edit.  iT^"]- 

^^Ul'tf^CattlC,  Is  fo  called,  becaufe  fituated  near  the 
woods.  So  hurjlcga  is  a  woody  place ;  and  probably  from 
thence  is  derived  hurjiey,  now  hurLy,  a  village  in  Bcrk- 
Jhire.     C ewe II,  edit.  1727. 

=]^ttEtartlUS,  l^UrtU0,  A  ram  or  wether,  a  male  (hcep. 
Agni  primo  compoto  pojiquam  natt  Junt  agni  vocantur,  fecwido 
anno  hogaftri,  £/  conjunguntur  multoncs  cum  multonil/us,  fcf 
hurtardi  cum  hurtardis,  tS  fcemelles  cum  ovibus.     Regula; 

Compoti  Domus  de  Farendon.   MS.  ■ De  muhonibus 

381.  de  hurtis  ia"  muricis  207.  de  bogris  121.  £3*  de  agnis 
100.     Mon.  Angl.  torn.  2.  pag.  666. 

l^tlS  ailD  I;aut,  Words  ufed  in  ancient  pleadings. — 
^idam  Henricus  Plnkpap  captus  per  quertmoniam  merca- 
torum  Flandria  fs"  imprifonatus,  offer t  Domino  Regi  hus  & 
hant  in  plegio  ad  Jlandum  reiio,  cf  ad  refpondendum  pra- 
di£lis  mercatoribus  iff  omnibus  aliis,  qui  verfus  cum  loqui  vo- 
luerint.  Et  diverft  veniunt  qui  manucapiunt  quod  diiius 
H.  P.  per  hus  &  hant  veniet  ad  fummonitioncm  Regis  vel 
concilii  fui  in  curia  Regis  apud  Shepweye,  £3"  quod  Jiabit 
ibi  reSio,  i^c.  Placita  coram  Concilio  Domini  Regis, 
anno  27  Hen.  3.  rot.  g.  ^tare,  an  non  fit  commune 
pkgium,  ficut  Jo.  Do,  &  Rich.  Ro.     See  4  Injl.  fol.  72. 

l^usbanB  aiiD  iMtfc.    See  315acou  aim  fcme» 

^ttsbanlljp  aim  IjUSbanHman,  The  decayingof  houfes 
of  hufbandry  prohibited,  4  H.  7.  c.  19.  6  H.  8.  c.  5. 
7  H.  8.  c.  I.  27  H.  8.  c.  22.  2  is-  3  Ph.  &  Ma.  c. 
1,  2.     39  El.  c.  I. 

Wood  not  to  be  turned  to  tillage  or  pafture,  35  H.  8. 
c.  17.  fe£}.  3. 

Land  to  be  re-converted  to  tillage,  5  fcf  6  Ed.  6.  r.  5. 
5  El.  c.  2. 

Who  may  be  compelled  to  fcrve  in  hufbandry,  5  El. 
t.  4.  feii.  7. 

Mow  hufbandmen  fhall  take  apprentices,  5  El.  c.  4. 
feet.  25. 

The  ftatute  of  5  El.  t.  2.  concerning  the  keeping  a 

quantity  of  land  in  tillage,  repealed,  35  El.  c.  7.  /  20. 

Arable  land  not  to  be  converted  to  pafture,  39  El. 

t.  2.     But  not  to  extend  to  Northumberland^  43  El.  c. 

g.  feet.  32. 

For  ths  carrying  fea  fand  for  manure  in  Devonjhire 
and  Cornwall,  7  Jac.  i.  c.  18.     Sec  JLailOllCCtS. 

I^UiSl^CCC,  (from  the  Sax.  hus,  a  houfe,  and  brice,  a 
breaking)  Was  that  offence  which  we  now  call  burglary. 
Cowell,  edit.    1727. 

l^Ufcatle,  (Sax.)  A  domeftick  fcrvant,  or  one  of  the 
family.  Alfo  the  domeftical  gatherers  of  the  Danes  tri- 
bute. The  word  is  often  found  in  Domefday,  where  we 
find  the  town  of  Dorchefler  paid  to  the  ufe  of  Houfcarles 
one  mark  of  filver.  See  |^arIC0.  It  properly  fignifies 
a  (lout  man,  or  a  domeftick,  vit..  Rex  Hardeknutus  fuos 
hufcarles  mifit  per  omnes  Regni  fui  provincias  ad  exigendum 
tributum.     Du  Frefne.     Cowell,  edit.    1727. 

^UfCaUjS,  (French  houfeau,  i.  ocrea)  A  kind  of  boot, 
or  fomewhat  made  of  coarfe  cloth,  and  worn  over  the 
{lockings ;  a  bujkin,  or  as  the  vulgar  call  it  a  fpatterdajl). 
It  is  mentioned  in  the  flat.  4  Ed.  4.  cap.  7. 

^ll3fattUC,  Is  he  that  holdcth  houfe  and  land,  Brac- 
ion,  lib.  3.  tract.  1.  ca.  10.  hath  thefe  words,  Et  in 
Franco  plegio  effe  debet  omnis  qui  tcrram  tenet  iff  domum  qui 
dicuntur  husfaftne,  i^  etiam  alii,  qui  illis  dcferviunt  iff  di- 
cuntur  folgheres,  iffc.  Some  have  corruptly  written  it 
hurderefejl  i^  hurdefejl,  but  more  truly  heordfejle  ;  which 
fee  in  Gloff.  in  decern  Script  or'. 

l^ufCjablunt,  Houfe- rent,  or  feme  tax  or  tribute  laid 
upon  houfes.     Cowell,  edit.   1727. 

Ti^Uffeltng  people.  The  parifliioners  of  Leominjler, 
in  a  petition  to  King  Edward  6.  fet  forth,  that  in  their 
town  there  were  to  the  number  of  2000  buffeling  people, 
i^c.  that  is  2000  communicants  ;  for  huffcl  \n  the  Saxon 
tongue  fignifies  the  Holy  Sacrament.  Cowell,  ed.  1727. 

l^urttngS,  {Hiijiingum,  from  the  Sax.  hus,  domus,  and 
thing,  cauja,  quaft  domus  caufarum.)  This  was  my  Lord 
Coke's  opinion  of  the  derivation  of  this  word.  But  it 
comes  from  the  Sax.  hujlinge,  which  fignifies  concilium, 
or  curia.     And  fo  'tis  called  in  Sax.  Clrron,  An.  1012. 
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viz.  they  took  the  bilhop,  and  led  him  to  their  huftino, 
i.  e.  to  the  council.  But  Hujiinga  ejl  antiquijjima  Iff  u- 
leberrima  Londoniorum  civitatis  curia  fuprema,  the  princi- 
pal and  higheft  court  in  London,  11  Ihn.  7.  cap.  2f, 
and  9  Ed.  i.  cap.  u7iic.  Of  the  great  antiquity  of  this 
court,  we  find  this  honourable  mention  in  the  laws  of 
King  Edward  the  Confeffor,  Debet  etiam  in  LoRdon,  qua 
eji  caput  Regni  iff  legum,  femper  curia  Domini  Regis  fingu- 
gulis  fcplimanis  die  luna  huftingis  fcdere  i^  teneri.  Fun- 
data  enim  erat  olim  iff  adificata  ad  injlar  tff  ad  mcdum 
iff  in  memoriam  veieris  magnts  Troja,  £5?  ufque  in  hodiernum 
dicjn  leges  iff  jura  iff  dignitates,  libertates,  regiofque  confue- 

tudines  antiquee  magna  Troja  in  fe  continet £3"  con- 

fuetudines  fuas  una  femper  inviolabilitate  confervat.  See 
Taylor's  Hijl.  Gavel-kind,  pag.  55.  This  court  is  held 
before  the  Lord  Mayor  and  Aldermen  of  London.  Error 
or  attaint  lies  there  of  a  judgment,  or  falfe  verdid  in  the 
(herift"'s  court,  as  appears  by  F.  N.  B.  fol.  23.  other 
cities  and  towns  alfo  have  had  a  court  of  the  fame 
name,  as  JVincheJler,  Lincoln,  York  and  Shepey,  and 
others,  where  the  barons  or  citizens  have  a  record  of 
fuch  things  as  are  determinable  before  them.  Fleta,  lib. 
2.  cap.  55.  /?fl^  10  Ed.  2.  cap.  unico.  4  /«/?.  fol.  247. 
and  Glojf.  in  decern  Scriptores  on  this  word.     See  JLOIU 

Don. 

^^ItCCflum,  A  hue  and  cry. Abbas  iff  convenlus 

ufi  funt  hiis  liber tatibus,  fcil.  vifum  franc iplcgii,  hutefium 
clamatum,  iff  effufionem  fanguinis.  Cartular.  Abbat.  Glaf- 
ton.  MS.  fol.  87. 

f^UttlaU.  Terras  quietas  ab  omni  hutilan  £sf  omni  alia 
exactione,  iff  dimidiam  acram  in  T.  quee  tantum  hutilan 
reddit.     Mon.  Angl.  vol.  i.  fol.  586.  b.  9. 

^pbcntagtum.  The  feafon  for  fowing  winter-corn,  or 
wheat  and  rye,  between  Michaelmas  and  Chrijimas :  As 
oppofed  to  iremagium  and  aflivagium,  the  feafon  for  fow- 
ing fummer-corn  in  the  fpring  of  the  year.     The  words 
were  taken   fometimes  for  the  diff^erent  feafons,    fome- 
times  for  the  different  lands  on  which  the  different  grains    , 
were  fowed,  as  wheat  and  rye  on  fallow  :  Barley,  oats,    i 
i^c.  on  land  of  one  tilth.-  And  again  fometimes  foe  the    ' 
difterent  corn,  as  hibernagium  was  applied  to  wheat  and 
rye,  which  we  ftill  call  winter-corn:  And   tremigaum  to 
barley,  oats,  i^c.    which  we    likewife    term    fummer- 
corn.     See  Fleta,  lib.  2.   cap.  73.  feet.  1 8.  and  lib.  2.  c.    \ 
42.  feci.  I.  where  it  is  called  thornagium.     See  '^bttXldtf   ' 

gtum. 

^PppotljecatC,  A  fhip,  (from  the  Lat.  hypatheca,  a 
pledge)  Is  to  pawn  the  fame  for  necefTaries ;  and  a  maf- 
ter  may  hypothecate  either  (hip  or  goods  for  relief  when 
in  diftrefs  at  fea ;  for  he  reprefents  the  traders  as  well  as 
owners  :  And  in  whofe  hands  foever  a  (hip  or  goods  hy- 
pothecated come,  they  are  liable,  i  Salk.  34.  2  Lit. 
Abr.  195. 

By  tlie  Common  law,  by  which  properties  are  to  be 
tried,  the  mafter  of  the  (hip  could  not  impawn  the 
(hip  ;  for  [he  has]  no  property  either  general  or  fpecial ; 
nor  is  fuch  power  given  to  him  by  the  conftituting  him 
mafter ;  but  the  defendant's  counfel  faid,  that  by  the 
Civil  law  the  mafter  may  in  cafe  of  neceffity,  and  when 
he  has  no  other  means  to  provide  necelTaries  for  hor.  And 
HobariJ.  held  cleaily,  that  the  admirallaw  is,  that  if  the 
(hip  be  in  danger  at  fea,  or  wants  neceflaries,  fo  as  the 
voyage  may  be  defeated.,  the  mafter,  in  fuch  ca(e  of  ne- 
ceffity, may  impawn  for  money,  iffc.  to  relieve  fuch 
extremities  by  imploying  the  money  fo  ;  for  he  is  trufted 
with  the  (liip  and  voyage,  and  fo  may  reafonably  be 
thought  to  have  the  power  impiicitly  given  him,  rather 
than  fee  the  whole  loft.     Flob.  11,   12.  Bridgman's  die. 

A.  being  in  a  (hip  on  the  fea,  B.  who  was  in  it, 
and  was  reputed  an  agent  and  fadlor,  borrows  100/.  of 
J.  upon  bottomage  (that  is,  when  the  money  is  paid 
on  the  keel  of  the  (hip,  and  the  (hip  obliged  to  paymest 
of  it,  and  it  it  be  not  paid  at  tiie  time,  iffc.  that  he  that 
lends  the  money  fhall  have  the  (hip) ;  and  it  was  allowed 
to  be  a  good  and  neceflary  cuftom  by  all  j  and  it  was 
agreed,  that  if  the  mafter,  fadlor,  purfer,  or  he  that  is 
reputed  owner  of  the  fhip,  borrows  money  in  fuch  a 
manner    for  the  neceflaries  of  a  (hip,    that    binds  the 

owner 
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owner  of  the  (hip,  although  the  money  be  not  fo  imploy- 
ed,  and  the  owner  has  his  remedy  againft  him  that  he  fo 
put  in  truft.  And  'tis  not  a  good  allegation  to  have  a 
prohibition,  to  fay  that  the  property  was  not  in  him  that 
took  fuch  bottomage.     Noy  95.  Scarborow  v.  Lyrius. 

^ptlj,  A  port  or  little  haven  to  lade  or  unlade  wares 
at,  as  ^een-hyth,  Lamb-fjyth,  &c.  New  Book  of  En- 
tries, fol.  3. De  iota  medietate  hythae  fua  in,  &c. 

turn  libera  introitu  £3"  exitu,  (^c.  Men.  Angl.  2  par. 
io\.  142. 
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^^^^}a,  A  kind  of  defenfive  coat  worn  by  horfemen 
Jp  in  war,  not  made  of  folid  iron,  but  many  plates 
fattened  together,  which  fome  by  tenure  were  bound  to 
find  upon  any  invafion.  See  ^tDagC,  Walftngham,  in 
the  Life  of  Richard  \\.  fol.  239.  tells  us,  Accepi  ah  ore 
ejufdem  "Johannii  Philpot  quod  mille  loricas  vel  tunicas, 
quas  vulgo  vocant  Jakes,  redemerit  de  manibus  cr editor um. 
And  in  pag.  249.  Accept  um  quoddam  vejlimentum  pretio- 
fum  ducis  Lancafirice,  quale  jack  vocamus. Ic  was  cal- 
led krica,  becaufe  at  firft  it  was  made  with  leather. 
Cnvell,  edit.    1727. 

3iaCtitott!Bi,  (Lat.)  Signifies  him  that  lofeth  by  default ; 
^r  placitum  fuum  neglererit,  is"  jaSivus  exinde  reman- 
fit.     Formul.  Solen.  159. 

3lamatra.    See  piantatt'oits. 

3iamaica#tD00D,  (mentioned  15  Car.  2.  cap.  5.)  Is  a 
kind  of  fpeckled  wood,  of  which  are  made  cabinets,  cal- 
led there  granadillo.  The  tree  (as  they  fay)  is  low  and 
and  fmall,  feldom  bigger  than  a  man's  leg, 

Slambcaitr,  Armour  for  the  legs ;  from  jambe,  tibia. 
Cowell,  edit.   1727. 

3IaniJ)Uttm,  Furz  or  gorfe  ;  alfo  a  gorfy  ground,  Co. 
t  part.  fol.  179.  A  word  much  ufed  \n  fines,  and  the 
name  feems  to  derive  itfelf  from  the  French  jaune,  i.  e. 
yellow,  becaufe  the  bloffoms  of  it  are  of  that  colour. 
Co.  on  Lit.  p.  5.  fays  jampna,  fignifies  a  waterifli  place. 
Manwood,  in  his  Fore/l- Law,  cap.  25.  num.  3.  fays,  No 
man  may  cut  down  furze  or  whins  within  the  foreft 
without  good  licence. 

3annum,  Heath,  whins  or  furz. Emifius  que- 

ritur  quod  homines  fakabant  jannum  in  quadam  bruera 
quam  habet  in  Dunheved.  Placita  23  Hen.  3,  Sumerfet. 
apud  Prynn.  Colleft.  torn.  3,  p.  93. 

S.atlltCS,  A  fort  of  fmall  money  formerly  ufed  here, 
and  mentioned  by  Staunford,  in  his  Pleas  of  the  Crown, 
cap.  30. 

3(ar,  (Span.  Jarro',  t.  e.  an  earthen  pot)  With  us  it 
is  taken  for  an  earthen  pot  or  vefTel  of  oil,  containing 
twenty  gallons. 

^acrnck,  (mentioned  in  fiat.  1  R.  3.  c.  8.)  Is  a  kind 
of  cork,  or  other  ingredient,  which  this  ftatute  prohi- 
bits dyers  to  ufe  in  dying  cloth. 

3attn,  (Fr.  Jaune,  i.  e.  yellow  colour.)  Praterea 
concedit  abbati  (J  conv.  i^  hominibus  eorum  de  Stanhal  de 
fe  bi  de  hceredihus  fuis  calligere  jaun  fcf  feugere  iS  breue 
&  geneftam  per  terram  fuam  fine  impedimenta,  ifc.  Charta 
Will,  de  Bay,  fine  dat.  Doubtlefs  here  jaun  is  ufed  for 
furz  or  gorfe,  which  we  now  in  law  Latin  call  jampnum, 
and  anciently  jaunum  ;  as,  Decimas  illius  jauni  in  Dun- 
heved. PL  Affif  22  H.  3.     Cowell,  edit.   1727. 

Bibcrnagium,    hibemagium,    ybcrnagium,     Seafon    for 

fowing  winter-corn.^ -Et  arabit  unam  acram,  femi- 

nabit  cum  femine  domini,  eandem  herciabit,  videlicet,  di- 
rnidiam  acram  ad  ihernagium  ^  dimidiam  ad  tremagium,  & 
cariabit  de  fatm  domini.  Cartular.  Abbat.  Glafton.  MS. 
lol.  91.  a. 

Jrent,  Suffolk,  Norfolk,  Cambridge  and  Huntingdon- 
Jbire. 

BBC^  Dicn,  Is  the  motto  of  the  arms  of  the  Prince  of 
ffales ;  trom  the  Germ,  ich-dien,  i.  e.  I  ferve.     It  was 
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formerly  the  motto  of  John  King  of  Bohemia,  who  was 
/lain  in  the  battle  of  Creffy  by  Edward  the  Black  Prince, 
and  taken  up  by  him  to  fhew  his  fubjeflion  to  his  father 
King  Edward  III. 

SIrona,  [Iconia,)  A  figure,  image  or  reprefentation  of 
a  thing.  'Tis  mentioned  in  Matt.  Pari/,  pag.  146,  491. 
in  Hovedon,  pag.  670.  and  in  Brompton,  pag.  1178. 

KtfUS!  O^btlS,  KCtttS  tacrus,  A  bruife,  a  fwelling, 
any  hurt  or  maim  without  breaking  the  fkin,  which  they 
call  properly  plaga,  a  wound,  and  aperta  plaga,  an  open 

wound. Si  inveniantur  plaga  aperta,  vel brujfura  per 

iaus  orbos.  BraSlon,  lib.  2.  traii.  2.  c.  S-f  "J.  So  orbis 
was  ufed   for  a  black  and  blue  fpot,  or  livid  mark  of 

beating. Ligna  faciunt  hrufuras,  orbes,    £5"  iaus,  qui 

judicari  non  pojfunt  ad  plagam,  lb.  cap.  24.  feiSt.  2.  So 
liius  cacus  oppofed   to   ictus  cruentus  and  ictus  apparens. 

As  in  the  laws  of  H.  \.  c.  94. Si  alius  alium  verbe- 

ret  cscis  idibus  is"  non  cruentis,  five  cravatus  ibi  fit, 
vel  non  convict  us,  noxa  wit  am  emendabat  domino,  cujus  ho- 
minem  vulneravit.     Cowell,  edit.   1727. 

iJCntttate  nomim'S!,  Isa  writ  that  lies  for  him,  who 
upon  a  capias  or  exigent  is  taken  and  committed  to  pri- 
fon  for  another  man  of  the  fame  name ;  in  fuch  cafe  he 
may  have  this  writ  direfted  to  the  (herifF,  which  is  in 
nature  of  a  commiffion  to  inquire,  whether  he  be  the 
fame  perfon  againft  whom  the  aftion  was  brought ;  and 
if  not,  then  to  difcharge  him.  Reg.  Orig.  194.  F.  N. 
B.  267. 

Stat.  37  Ed.  3,  cap.  2.  For  the  mifchiefs  which  hap- 
pen of  that  the  efcheators,  fheriffs  and  other  minifters, 
feize  the  lands  and  goods  of  many,  furmifing  that  they 
be  outlawed,  becaufe  they  bear  fuch  names  as  thofe 
which  be  outlawed,  it  is  ordained,  that  if  any  complain 
of  him  in  fuch  cafe,  he  {hall  have  a  writ  of  Identitate 
nominis,  as  hath  been  ufed  ;  and  if  any  man's  lands  or 
goods  be  feized  in  fuch  cafe,  he  (hall  find  furety  before 
the  mini(ter  which  hath  the  warrant  to  feize,  to  anfwer 
to  the  King  of  the  value  of  fuch  lands  or  goods,  in  cafe 
that  he  cannot  difcharge  himfelf,  without  taking  any 
thing  of  the  party  ;  and  if  fuch  minifter  do  not  the  fame, 
and  thereof  be  attainted,  the  party  (hall  recover  his 
double  damages,  and  he  (hall  be  grievoufly  amerced  to- 
wards the  King. 

Stat.  9  Hen.  6.  cap,  4.  A  writ  of  Identitate  nominis 
may  be  maintainable  for  executors  of  every  teftator  as 
well  as  for  any  perfon  himfelf. 

Execution  iffued  for  damages  recovered  againft  the  bailiff" 
of  A.  by  the  name  of  J.  S.  of  D.  and  there  was  J.  S.  the 
father  and  J.  S.  the  fon,  and  the  father  bf ing  dead  the 
fon  fued  this  writ,  and  prayed  to  have  a  fuperfedeas ;  and 
IVarhurton  ].  demanded  of  Brownlow  if  he  had  any  pre- 
cedent to  award  a  fuperfedeas  in  fuch  cafej  who  anfwered 
No  ;  wherefore  he  and  Hutton  ].  being  only  prefent,  faid 
they  would  advife.  ff^inch  6.  Pafcb.  19  Jac.  Earl  of 
Northumberland  v.  Earl  of  Devon.  Cro.  Jac.  623.  S.C. 
by  the  name  of  Stubbs  v.  Cook ;  and  upon  furmife  that 
the  fuit  was  againft  J.  S.  the  elder,  and  execution  being 
fued,  the  (herifF  had  endeavoured  to  levy  the  damages, 
^c.  upon  the  goods  of  J.  S.  they  ounger,  who  fued  this 
writ  to  be  difcharged ;  and  the  writ  was  allowed,  tho' 
after  verdid,  judgment,  and  execution  awarded.  Hutt.^^. 
S.  C.  by  the  name  of  IVilfon  v.  Stubbs,  and  that  upon  the 
direfling  the  writ  of  identitate  nominis  a  fuperfedeas  lies 
thereupon.  But  afterwards  in  proceeding  upon  the  iden- 
titate nominis,  the  queftion  was,  if  the  fuperfedeas  lies 
thereupon,  it  being  only  a  furmife  and  matter  in  faft, 
and  lies  more  properly,  and  more  frequently,  for  pre- 
venting an  arreft  upon  outlawry,  and  after  the  party  is 
taken  upon  the  outlawry,  and  is  a  thing  not  frequent  in 
ufe,  and  is  in  nature  of  an  aud.  quer.  and  the  party  (hall 
find  furety  to  pay  the  debt  if  found  that  he  be  not  an- 
other perfon ;  and  the  court  inclined  ftrcngly,  that  it  is 
no  fuperfedeas,  but  much  in  the  difcretion  of  the  court, 
cites  Lib.  Intrat.  and  5  Ed.  4.  36,  51  £^53.  Hob.  330. 
S.  C.  and  tho'  precedents  (there  cited)  were  produced, 
yet  the  court  was  of  opinion  that  the  writ  in  the  princi- 
pal cafe,  and  the  fuperfedeas  thereupon,  was  not  war- 
ranted, but  that  the  defendant,  being  named  J.  £.  the 
younger,  might  have  adion  of  falfc  imprifonmcnt ;    je- 
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caufe  the  defendant,  being  named  J.  S.  without  addition, 
(hall  never  be  accounted  the  younger,  but  always  the 
elder  of  the  two  of  that  name  ;  but  to  avoid  duplicity  cf 
fuits,  it  was  ordered  that  the  defendant  in  the  former 
aftion  (hould  appear  to  the /c/.  fa.  in  the  ulentitate  no- 
mints,  and  plead,  and  go  to  trial,  and  if  the  defendant 
in  the  former  adion  was  found  to  be  the  fame  perfon, 
then  the  money  remaining  with  the  flierifFto  be  delivered 
to  the  now  defendant,  or  If  otherwife,  then  to  the  now 
plaintiff.     See  14.  Fin.  Ahr.  tit.  Identitate  nominis. 

3lDC0t?  nnO  IttnaticKS.  Idcot  is  a  Greek  word  pro- 
perly Tignifying  a  private  man,  who  has  no  publick  office. 
Among  the  Lalins  it  is  taken  for  illiterattis,  impi'ritus,ari<i 
in  our  law  for  non  compos  mentis,  or  a  natural  foci.  The 
words  of  the  flatute  ij  Ed.  2.  c.  9.  are  R.w  habebit  cu- 
jlodiam  terrarum  faluorum  nattiralium,  whereby  it  appears 
he  mud  be  a  natural  foul,  that  is,  a  fool  a  nativilaU  : 
for  if  he  was  once  wife,  or  become  a  fool  by  chance  or 
misfortune,  the  King  fhall  not  have  the  cuflody  of  him. 
Slaundf.  Prarog.  cap.  9.  F.  N.B.  fil.  232.  If  one 
have  under  (landing  to  meafure  a  yard  of  cloth,  number 
twenty,  rightly  name  the  days  of  the  week,  or  to  beget 
a  child,  he  fliall  not  be  counted  an  ideof  or  natural  fool, 
by  the  laws  of  the  realm.  See  ^  Rep.  Beverley's  cafe. 
Co-well,  edit.  1 727. 

The  more  general  defcription  of  a  perfon,  who,  from 
-his  want  of  reafon  and  underflandlng,  comes  within  the 
protedion  of  the  law,  is  that  of  non  compos  mentis.  Co. 
Lit.  246.      4  Co.  124.      Skin.  177. 

There  are,  fays  my  Lord  Coke,  four  kinds  of  men 
who  may  be  fald  to  be  non  compos :  i.  An  ideot,  who  is 
non  compos  from  his  nativity.  2.  One  made  fuch  by  fick- 
nefs.  3.  Lunatick,,j«/  aliquando  gaudet  lucidis  intervalUs, 
who  is  non  compos  only  for  the  time  ihat  he  wants  under- 
ftanding.  4.  One  that  is  drunk;  which  lafl  is  fo  far 
from  coming  within  the  protection  of  the  law,  that  his 
drunkennefs  is  an  aggravation  of  whatever  he  does  amifs. 
Co.  Lit.  247.  4  Co.  124.  See  1  Hale  HijJ.  P.  C.  30 
>  37. 

1.  An  ideot  is  a  fool  or  madman  from  his  nativity, 
and  one  who  never  has  any  lucid  intervals ;  therefore  the 
King  has  the  prote£tion  of  him  and  his  eflate,  during 
his  life,  without  rendering  any  account ;  becaufe  it  cannot 
be  prefumed  that  he  will.be  ever  capable  of  taking  care  of 
himfelf  or  his  affairs:  And  fuch  a  one  is  defcribed  a  per- 
fon that  cannot  number  twenty,  tell  the  days  of  the 
week,  does  not  know  his  father  or  mother,  his  own 
age,  i^c.  But  thefe  are  mentioned  as  inflances  only ; 
for  ideot,  or  not,  being  a  queftlon  of  hSt,  muft  be  tried 

.by  Jury.or  infpeftion.  Dyer  2^.  Moor  4.  pi.  11.  Bro. 
Ideots.     F.N.B.  233. 

But  tho'  an  ideot  muft  be  fo  a  nativitate,  yet  if  by 
inquifition  it  be  found,  that  A.  is  an  ideot  not  having 
any  lucid  intervals  ter  fpatium  oElo  annorum,  this  is  a  fuf- 
ficient  finding;  for  the  inquifition  having  found  the  party 
an  ideot,  the  zddwg  fpatium  o£io  annorum  is  furplufage, 
and  fiiall  be  rejedled.  3  Mod.  43,  44.  2  Show.  171. 
■Skin.  5.  177.  5.  C  Prodgcrs  and  Ladj  Frazier. 

2.  One  made  fuch  by  ficknefs,  which  my  Lord  Hale 
calls  Dementia  accidentalis  vcl  adventitia,  and  which  he 
again  diftinguifhes  into  a  total  and  a  partial  infanity, 
from  its  being  more  or  lefs  violent,  is  fuch  a  madnefs  as 
excufeth  in  criminal  cafes  ;  and  tho'  the  party  alfo  in 
every  thing  elfe  be  intitled  to  the  fame  proteflion  with  an 
ideot ;  and  tho'  his  diforder  feems  permanent  and  fixed, 
yet  as  he  had  once  reafon  and  underftanding,  and  as  the 
law  fees  no  impoflibiliiy  but  what  he  may  be  reflored  to 
them  again,  it  makes  the  King  only  a  truftee  for  the  be- 
nefit of  fuch  a  one,  without  giving  him  any  profit  or 
intereft  in  his  eftate.      i  Hale  Hiji.  P.  C.  30. 

3.  A  lunatick  ;  this  is  alfo  Dementia  accidentalis  vel 
adventitia,  and  takes  its  name  from  the  great  influence 
which  the  moon  has  in  all  diforders  of  the  brain  ;  and 
tho'  fuch  a  one  hath  intervals  of  reafon,  yet  during  his 
phrenzy  he  is  intitled  to  the  fame  indulgence  as  to  his 
aiEt-s  and  flands  in  the  fame  degree  with  one  whofe  diforder 
is  fixed  and  permanent.  4  Co.  125.  Cj.  Lit.  247. 
iHaleHifl.  P.C.  y. 
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4.  One  made  mad  by  drunkennefs,  which  is  called 
Dementia  cffctiata  ;  and  tho',  as  has  been  faid,  fuch  a 
perfon  be  rot  intitled  to  the  proteflicn  of  the  law,  yet  if 
a  perfon  by  the  unfkilfulnefs  of  his  phyfician,  or  by  the 
contrivance  of  his  enemies,  eat  or  drink  fuch  a  thing  as 
caufcth  phrenzy,  this  puts  him  in  the  fame  condition  witfi 
any  other  phrei.zy,  and  eo'ially  excuftih  him;  alfo  if  by 
one  or  more  fuch  prarfl  ces  an  habitual  or  fixed  phrenzy 
be  caufed,  tho'  this  maJnefs  was  contraiJled  by  the  vice 
and  will  of  the  paity,  yet  this  habitual  and  fixed  phrenzy 
thereby  caufed  puts  the  man  in  the  fame  condition,  as  if 
the  fame  was  co-trodled  invohmtarily  at  firft.  Ploiv. 
19.  a.  Crom.  Jujlice  29.0.  Co.  Lit.  247,  i  Hale  Hyl. 
P.  C.  32. 

But  tho'  this  fubjeft  of  madnefs  may  be  fpun  out  to  a 
greater  length,  and  branched  into  feveral  kinds  and  de- 
grees, yet  it  appears  that  the  prevailing  diflii;(flion  herein 
in  law  is  between  ideocy  and  lunacy  ;  the  firft  a  fatuity  a 
nativitate,  vel  dementia  nutumlis,  which  excufeth  the 
party  as  to  his  a£ls,  and  intitles  the  King  to  the  receipt 
of  the  rents  and  profits  of  his  eflate  duririg  his  life, 
without  being  obliged  to  render  any  account  for  the  fame  ; 
the  other  accidental  or  adventitious  madnef=,  which,  v»be- 
ther  permanent  and  fixed,  or  with  lucid  intervals,  .goes 
under  the  general  name  of  lunacy,  and  equally  excafeth 
with  ideocy, as  toa£lsdoneduring  the  phrenzy  ;  buther.ein 
they  differ,  that  in  the  latter  cafe  ihe  King,  as  has  been 
faid,  is  only  a  truflee  for  the  lunatick,  and  accountable 
to  him,  if  he  happei;s  to  be  reftored  to  his  underftanding, 
or  to  his  reprefeniatives,  if  it  haj  pen  otherwife.  3  £tff, 
Mr.  80.     4  Co.  ni^.-a. 

1.  How  ideots  and  lunaticks  ire  to  be  found  fuch, 

2.  iVho  hath  an  interejl  in,  end  jurifdiiliun  over  them  ; 
and  of  appointivg  than,proper  curators  and  committees,  and 
tie  power  and  duty  cf  juch  coimnittees. 

■3.  How  far  the  want  df  under/landing  Jhatl  be  faid  t» 
prejudice  them  in  civil  and  criminal  cafes.  * 

4.  How  far  their  alls  are  good,  void,  or  voidable ;  and 
how  thej  are  to  fue  or  defend. 

.1.  How  ideots  andilunaticis.are  to.  he  found  fuch.  1 

Every  perfon  of  the  age  of  dlfcretion  is  in  law  pre* 
fumed  to  be  of  found  mind  and  memory,  unlefs  the  csn- 
trary  appear  ;  and  this  rule  holds  as  well  in  civil  as  cri- 
minal cafes.      I  Hale  HiJl.  P.  C.  33.  | 

The  trial  of  ideocy,  madnefs  or  lunacy  in  civil  ca/e<!, 
and  in  order  to  the  commitment  or  cuflody  of  the  per- 
fon and  his  eflate,  which  belongs  to  the  King,  either  to 
his  own  ufeand  benefit,  as  in  cafe  of  ideocv,  or  10  thfe 
ufe  of  the  party,  in  cafe  of  accidental  madnefs  or  -la- 
nacy,  is  by  writ  or  commilTion  to  the  fherifFor  efcheafoi^ 
or  particular  commiflioners  both  by  their  own  infpeSioii 
and  by  inquifition  to  inquire,  and  return  their  inquifition 
into  the  Chancery  ;  and  thereupon  a  grant  or  comthitr 
ment  of  the  party  and  his  eflate  enfues :  And  in  cafe  the 
party  or  his  friends  £nd  tbemfelvcs  injured  by  the  finding 
him  a  lunatick  or  ideot,  a  fpecial  writ  may  iffue  tuf 
bring  the  party  before  the  Chancellor,  or  before  thjl 
King,  to  be  infpe(Eied  ;  and  if,  on  examination,  it  ap- 
pear the  party  is  no  ideot,  the  whole  commiflion  ani 
office  (hall  be  difcharged  without  any  traverfe  or  meni- 
Jirans  de  droit,  g  Co.  ;}i.  a.  4  Co.  126.  And  for  thk 
writ  of  Idiota  inguirendo,   fee  Fitz.  N'.  B.  232,  3. 

Alfo  the  party  found  an  idiot  or  lunatick  may  traverff 
the  inquifition,  as  may  any  other  perfon  having  a  title  to 
the  land,  and  therefore  it  is  faid,  that  by  the  flatute  ll 
Hen.  6.  there  ought  to  be  a  month's  tiine  between  the 
return  of  the  inquifition  and  (he  grant  of  the  cuflodjr 
and  lands,  in  order  for  the  parties  to  come  in  and  tendejf 
fuch  traverfe.     Skin.  178. 

If  by  inquifition  a  perfon  be  found  a  lunatick,  aflia 
the  cuftody  granted  to  J.  S.  and  the  party  thus  founil 
bring  a  fcire  facias  to  fet  afide  the  inquifition,  the 
committee  of  the  lunatick  cannot  plead  nor  join  ifiuC 
in  fuch  fcire  facias ;  for  iie  can  havs  no  interefi  in  thtf 
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eftafe  of  the  lunatick,  being  only  in  the  nature  of  a  bai- 
JifF  to  the  King,  and  therefore  his  duty  is  to  inform  the 
King's  Attorney  General  of  the  nature  of  the  affair, 
who  is  the  proper  perfon  to  contefl  the  matter  in  behalf 
of  the  King.      2  Sid.  124.  Sufan  Thorn  v.  Cowatds. 

As  to  ideocy,  lunacy  or  madnefs,  which  excufes  in 
capital  cafes,  it  is  not  neceflary  that  it  was  found  by  in- 
quifition  that  the  party  was  a  madman,  ideot,  lunatick 
previous  to  the  commitment  of  the  fadl ;  for  if  he  was 
a<^ualiy  mad  at  the  time  of  the  fa<Sl  committed,  this 
fliall  excufe  ;  and  this  regularly  is  to  be  tried  by  an  inqueft 
of  office  to  he  returned  by  the  {herifF  of  the  county 
wherein  the  court  fits  for  the  trial  of  the  offence  ;  and  if 
«  be  found  that  he  was  acftually  mad,  he  (hall  be  dif- 
charged  without  any  other  trial ;  but  if  they  find  that 
the  party  only  feigns  himfelf  mad,  and  he  refufes  to  an- 
ivet  or  plead,  he  (hall  be  dealt  with  as  one  who  (lands 
ftiute.  it  AJf.  pi.  27.  Bro.  Cor,  loi.  i  /ind.  107, 
154.  Sav.  50,  57.  I  Hawk.  P.  C.  2.  i  Hal.  Hiji. 
?.  C.  3$. 

Alfo  in  cafe  a  man  in  a  frenzy  happen  by  fome  over- 
fight,  or  by  means  of  the  gaoler,  to  plead  to  his  indidl- 
Bient,  and  is  put  upon  his  trial,  and  it  appears  to  the 
court  upon  his  trial  that  he  is  mad,  the  judge  in  difcre- 
tion  may  difcharge  the  jury  of  him,  and  remit  him  to 
eaol  to  be  tried  after  the  recovery  of  his  underftanding, 
efpecially  in  cafe  any  doubt  appear  upon  tlie  evidence 
toyching  the  guilt  of  the  fail,  and  this  in  favorem  vitte ; 
and  if  there  be  no  colour  of  evidence  to  prove  him  guil- 
ty, or  if  there  be  a  pregnant  evidence  to  prove  his  in- 
sanity at  the  time  of  the  faft  committed,  then,  up- 
on the  fame  favour  of  life  and  liberty,  it  is  fit  it  (hould 
be  proceeded  in  the  trial,  in  order  to  his  acquittal  and 
enlargement.      1  Hal.  Hift.  P.  C.  33,  36. 

So  if  a  perfon  during  his  infanity  commits  a  capital  of- 
fence, and  recovers  his  underifarding,  and  being  indift- 
ed  and  arraigned  for  the  fame,  pleads  Not  guilty,  he 
ought  to  be  acquitted  ;  for,  by  reafon  of  his  incapacity, 
he  cannot  aft  felleo  animo,     1  Hal.  Hift.  P.  C.  36. 

2.  JVho  hath  an  inter  eft  in,  and  jurifdi£1ion  over  them  ; 
ond  of  appointing  them  proper  curators  and  committees  ; 
end  the  power  and  duty  of  fuch  committees. 

It  feems  to  be  agreed  at  this  day,  that  the  King  as 
parens  patria:  hath  the  proteftion  of  all  his  fubjedls,  and 
that  in  a  more  peculiar  manner  he  is  to  take  care  of  all 
thofe  who,  by  reafon  of  their  imbecillity  and  want  of 
underftanding,  are  incapable  of  taking  care  of  them- 
felves ;  this,  in  fome  books,  is  called  a  prerogative  in  the 
crown,  and  in  others  a  regium  munus,  or  duty  which  the 
King  owes  to  his  fubjedls  in  return  to  their  fubjeftion 
and  allegiance  to  him.  Staund.  Prarog.  cap.  9.  fol,  33. 
2 /«/?.  14.     4  Ctf.  126.  a.     Dyer  2^. 

My  Lord  Coke  in  his  2  Inji.  is  of  opinion,  that  by 
the  Common  law  the  King  had  no  prerogative  in  the 
cuftody  of  an  ideot's  lands,  but  that  the  fame  belonged 
to  the  lords  of  whom  the  lands  were  holden,  and  that 
the  fame  was  given  to  the  King  by  fome  aft  of  parlia- 
ment after  the  /naking  of  Magna  Charta,  and  before  the 
ftatute  De  prarogativa Regis  17  Ed.  i.  cap.  g.  In  4  Co. 
Brjerley's  cafe,  he  fays,  that  this  prerogative  was  by  the 
G)mmon  law,  and  that  the  (tatute  De  prarogativa  Regis 
is  only  declarative  thereof.     2  Inft.  14.     4  Co.  126. 

But  however  that  may  be,  now,  by  the  ftatute  De 
prarogativa  Regis,  or  17  Ed.  2.  cap.  9.  it  is  enafted, 
that  the  King  (hall  have  the  cuftody  of  the  lands  of  na- 
tural fools,  taking  the  profits  of  them,  without  wafte 
or  deflruftion,  and  (hall  find  them  their  nece(riries,  of 
Vhofe  fees  fcsver  the  lands  be  holden;  and  after  the 
death  of  fuch  ideots,  he  (hall  render  it  to  the  right  heirs, 
fo  that  fuch  ideots  (hall  not  alien,  nor  their  heirs  (hall  be 
diflnherited. 

And  cap.  10.  of  the  faid  ftatute,  «  Alfo  the  King  ftiall 
provide  when  any  (that  before  time  hath  had  his  wit  and 
memory)  happen  to  fail  of  his  wit,  and  there  are  many 
per  lucida  i.itervalla,  that  their  lands  and  tenements  (hall 
be  fafely  kept  without  wafte  and  deftruaion,  and  that 
'/oi.  II.  N°.  Of. 
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they  and  their  houfhold  (hall  live  and  be  maintained  com- 
petently with  the  profits  of  the  fame,'and  tl  e  refidue,  be- 
fides  their  fuftentation,  (hall  be  kept  to  their  ufe,  to  be 
delivered  unto  them  when  they  come  to  right  mind  ;  fo 
that  fuch  lands  and  tenements  (hall  in  no  wife  be  aliened 
and  the  King  (hall  take  nothing  to  his  own  ufe;  ^nd  if 
the  party  die  in  fuch  eftate,  then  the  refidue  (hall  be  dif- 
tributed  for  his  foul,  by  the  advice  of  the  ordinary." 

This  diftinftion,  eftabliftied  by  this  ftatute,  between 
the  King's  intercft  in  the  lands  of  an  indeot  and  luna- 
tick, is  laid  down  and  admitted  in  all  the  books  which 
fpeak  of  this  matter  ;  and  on  this  foundation  it  hath  been 
refolved,  that  the  King  may  grant  the  cuftody  of  an 
ideot  and  his  lands  to  a  perfon,  his  heirs  and  executors, 
and  that  he  had  the  fame  intereft  fuch  a  one  as  he  had  in 
his  ward  by  the  Common  lav/.  Bro.  Ideot,  4,  5.  Dyer 
25.  Moor  4.  pi.  12.  I  And.  23.  46V.  127.  Co 
Lit.  247. 

But  though  a  lunatick  is  by  commiflion  to  be  under 
the  care  of  the  publick,  and  fuch  committee  is  to  be 
appointed  for  him  by  the  Lord  Chancellor,  whofe  afts 
are  fubjeft  to  the  controul  and  correftion  of  the  court  of 
Chancery  ;  yet  fuch  a  one,  whether  fo  appointed,  or 
whether  he  of  his  own  head  take  upon  him  the  care  and 
management  of  the  eftate  of  a  lunatick,  is  but  in  nature 
of  a  bailiff  or  truflee  for  him,  and  accountable  to  him, 
his  executors  or  adminiftrators.  4  Co.  127.  2  Chan'. 
Ca.  239. 

And  as  the  committees  of  a  lunatick  have  no  intereft, 
but  an  eftate  during  pleafure,  it  has  been  ruled,  that  they 
cannot  make  leafes,  nor  any  ways  incumber  the  luna- 
tick's  eftate,  without  a  fpecial  order  from  the  court  of 
Chancery,  where  the  profits  are  rot  fufficient  to  main- 
tain the  lunatick.      1  Fern.  262.  Fcfter  v.  Merchant, 

Alfo  where  a  lunatick,  before  he  became  fuch,  made 
a  mortgage  of  good  part  of  his  eftate  for  50  /.  and  the 
the  committee  transferred  this  mortgage,  and  took  up  3 
or  400  /.  more  upon  it  j  and  it  was  ~held  by  my  Lord 
Keeper,  that  the  mortgage  (hould  ftand  but  a  fecurity  for 
the  50  /.  only.     1  f^ern.  262,  263. 

And  though  the  King,  as  has  been  faid,  has  the  fole 
direftion  and  management  of  ideots,  &c.  yet  a  private 
petfon  may  confine  a  friend  who  is  mad,  and  bind  and 
beat  him,  i^c.  in  fuch  a  manner  as  is  proper  in  fuch  cir- 
cumftances.     2  Rol.  Air.  546. 

And  alfo  by  the  12  Jnn.  cap.  23.  reciting,  that 
whereas  there  are  fometimes  in  parifhes,  towns  and  places, 
perfons  of  little  or  no  eftate,  who  by  lunacy,  or  other- 
wife,  are  furioufly  mad,  and  dangerous  to  be  permitted 
to  go  abroad,  and  by  the  laws  in  being  the  juftices  of 
peace  and  officers  have  not  authority  to  reftrain  and  con- 
fine them,  it  is  enafted,  "  That  it  fliall  and  may  be 
lawful  for  any  two  juftices  of  the  peace,  where  fuch  lu- 
natick or  mad  perfon  (hall  be  found,  by  warrant  under 
their  hands  and  feals,  direfted  to  the  conftables,  church- 
wardens and  overfeers  of  the  poor  of  fuch  parifh,  town 
or  place,  or  fome  of  them,  to  caufe  fuch  perfon  to  be 
apprehended  and  kept  fafely  locked  up  in  fuch  place  with- 
in the  county  where  fuch  parifh  or  town  (hall  lie,  as 
fuch  juftices  ftiall,  under  their  hands  and  feals,  direft  and 
appoint ;  and  (if  fuch  juftices  find  it  neceftary)  to  be 
there  chained,  if  the  laft  legal  fettlement  of  fuch  per- 
fon ftiall  be  in  any  parifli,  town  or  place  within  fuch 
county  ;  and  if  fuch  fettlement  (hall  not  be  there,  then 
fuch  perfon  (hall  be  fent  to  the  place  of  his  or  her  hft 
legal  fettlement,  as  vagrants  by  this  aft  are  direfted  to 
be  fent,  (whipping  excepted)  and  (hall  be  kept  fafely 
locked  up  or  chained,  as  aforefaid  ;  and  the  charges  of 
keeping  and  maintaining  fuch  perfon  during  fuchreftraiot 
(which  (hall  be  for  and  during  fuch  time  only,  as  fuch 
lunacy  or  madnefs  (hall  continue,)  (hall  be  fatisfied  and 
paid  by  order  of  two  or  more  juftices  of  the  peace  for  the, 
county,  town  or  place  where  fuch  fettlement  (ball  \k 
out  of  the  eftate  of  fuch  perfon,  if  fuch  perfon  hath  an 
eftate  to  pay  and  fatisfy  the  fame,  over  and  above  what 
fliall  be  fufficient  to  maintain  his  wife  and  children  if 
he  hath  any  ;  and  if  he  hath  not  fuch  an  eftate,  then 
the  charges  of  the  keeping  and  maintaining  fuch  perfon, 
during  fuch  reftraint,  fliall  be  fatisfied  and  paid  ,by  fuch 
R  r  r  wa)s 
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Avays  and  means  as   the  poor  of  fucli  parifti,  town  or 
place,  are  by  the  laws  in  being  to  be  provided    for." 

"  Provided,  that  this  aift,  or  any  thing- contained 
therein,  (hall  not  extend,  or  be  conflrued  to  extend,  to 
reftrain  or  abridge  the  prerogative  of  the  Q_ieen,  or  the 
power  or  authority  of  the  Lord  Chancellor,  Lord  Keeper, 
or  CommilTioners  of  the  Great  feal  for  the  time  being, 
or  of  the  Chancellor,  or  Vice-Chancellor  of  the  County 
Palatine  of  Lamafter  for  the  time  bein2,  or  of  the  Cham- 
berlain or  Vice- Chamberlain  of  the  County  Palatine  of 
Cbejler  for  the  time  being,  touching  or  concerning  the 
premifles." 

3.  Hew  far  their  want  of  underftanding  fhall  ie  fa'ul  to 
prejudice  them  in  civil  and  criminal  cafes. 

Civil  cafes.  An  ideot,  or  perfon  non  compos,  may  in- 
herit, becaufe  the  law,  in  compaflion  of  their  natural  in- 
firmities, prefumes  them  capable  of  property.  Co.  Lit, 
2,8. 

Alfo  an  ideot,  or  perfon  of  non- fane  memory,  may 
purchafe,  becaufe  it  is  intended  for  their  benefit ;  and 
if  after  recovery  of  their  memory  they  agree  thereto,  they 
cannot  avoid  it ;  but  if  they  die  during  their  lunacy,  their 
heirs  may  avoid  it,  for  they  fhall  not  be  fuhjc(S  to  the 
contrads  of  perfons  who  want  capacity  tocontraiS;  fo  if 
after  their  memory  recovered,  the  lunatick,  or  perfon 
non  compos,  die  without  agreement  to  the  purchafe,  their 
heirs  may  avoid  it.     Co.  Lit.  2.     2  Vent.  203. 

If  an  ideot  or  lunatick  marry,  and  die,  his  wife  (hall 
be  endowed  ;  for  this  works  no  forfeiture  at  all,  and  the 
King  has  only  the  cuftody  of  the  inheritance  in  one  cafe, 
and  the  power  of  providing  for  him  and  his  family  in  the 
other  5  but  in  both  cafes  the  freehold  and  inheritance  is 
in  the  ideot  or  lunatick ;  and  therefore  if  lands  defcend 
to  an  ideot  or  lunatick  after  marriage,  and  the  King,  on 
ofKce  found,  takes  thofe  lands  into  bis  cuftody,  or  grants 
them  over  to  another,  as  committee,  in  the  ufual  manner; 
yet  this  feems  no  reafon  why  the  hufband  (hould  not  be 
tenant  by  the  curtefy,  or  the  wife  endowed,  fince  their 
title  does  not  begin  to  any  purpofe  till  the  death  of  the 
hufband  or  wife,  when  the  King's  title  is  at  an  end. 
Co.  Lit.  31.  tf,  4  C(?.  124,  125.  Yet  fee  Plow,  263.^. 
1  Vern.  10. 

A  lunatick  (hall  be  tenant  by  the  curtefy,  and  ftiall 
have  dower  ;  fo  tho'  a  woman,  being  a  lunatick,  kill 
her  hufband,  or  any  other,  yet  (he  fhall  be  endowed, 
becaufe  this  cannot  be  felony  in  her,  who  was  deprived 
of  her  underftanding  by  the  adl  of  God.     Perk.  365. 

If  a  perfon  fion  compos  be  difTeifed,  and  a  defceiu  caft, 
this,  it  is  faid,  takes  away  his  entry,  but  not  the  entry  of 
the  heir;  for  regularly  the  non  compos  in  this  cafe  cannot 
allege  the  difab;lity  in  himfelf,  becaufe  he  cannot  be  fup- 
pofed  confcious  of  it,  nor  is  he  allowed  ever,  at  any  time, 
to  allege  it,  for  when  he  is  once  non  compos,  there  is  no 
certain  time  when  he  can  be  adjudged  to  recover  that 
difability,  unlefs  where  he  is  legally  committed,  and  then 
the  a£ls  during  his  lunacy  will  be  fet  afideand  difcharged, 
and  afterwards  the  commiflion  fuperfeded ;  for  in  no 
other  way  can  the  non  compos  be  legally  reftored  to  his 
light,  and  to  his  capacity  of  adding.  Lit.  feil.  405. 
Co.  Lit.  247. 

A  perfon  non  compos,  being  lord  of  a  copyhold  manor, 
may  make  grants  of  copyhold  eflates,  for  fuch  eftates 
do  not  take  their  perfeftion  from  any  power  or  intereft  in 
the  lord,  but  from  the  cuflom  of  the  manor,  by  which 
they  have  been  demifed  and  demifable  time  out  of  mind. 
4  Co.  23.  b.     Co.  Copyholder  79,  107. 

Ideots  and  lunaticks  are  both  by  the  Civil  law,  and 
likewife  by  the  Common  law,  incapable  of  being  execu- 
tors or  adminiftrators ;  for  thefe  difabilitics  render  them 
not  only  incapable  of  executing  the  truft  repofed  in  them, 
but  alfo  by  their  infanity,  and  want  of  underflanding, 
they  are  incapable  of  determining  whether  they  will  take 
upon  them  the  execution  of  the  truft  or  not.  Goclolph. 
Orph.  Leg.  86. 

Therefore  it  hath  been  agreed,  that  if  an  executor  be- 
come non  compos,  that  the  fpiritual  court  may,  on  account 
of  this  natural  difability,  commit  adminiftratio.T  to  a>a- 
othcr,     I  Salk.  36. 
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An  iJeof,  or  perfon  non  compos,  being  robbed,  fhall  be 
bound  by  a  fale  of  his  goods  in  a  market  overt.     2  Inji. 

713- 

Cri'ninal  cafes.  It  is  laid  down  as  ?  general  rule,  that 
ideots  and  lunaticks,  being  by  reafon  of  their  natural  dif- 
abilitics incapable  of  judging  between  good  and  evil,  are 
punifhable  by  no  criminal  profecution  whatfoever.  i 
Hawk.  P.  C.  2. 

And  therefore  a  perfon,  who  lofes  his  memory  by  fick- 
nefs,  infirmity,  or  accident,  and  kills  himfelf,  is  no 
filo  de  fe.      3  InJl.  54. 

So  if  a  man  give  himfelf  a  mortal  flroke  while  he  is 
non  compos,  and  recovers  his  underftanding,  and  then 
dies,  he  is  not  felo  de  fe  ;  for  tho'  the  death  compleat  the 
homicide,  the  aft  muft  be  that  which  makes  the  oftence. 
I  Hale  Hi fl.  P.C.  ^12, 

But  it  is  not  every  melancholy  or  hypochondriacal  dif- 
temper  that  denominates  a  man  non  compos,  for  there  arc 
few  who  commit  this  offence,  but  are  under  fuch  infir- 
mities ;  but  it  muft  be  fuch  an  alienation  of  mind  that 
renders  them  to  be  madmen,  or  frantick,  or  deftitute  of 
the  ufe  of  reafon.     1  Hale  Hijf.  P.  C.  412. 

And  as  a  perfon  non  compos  cannot  be  a  feh  de  fe  hf 
killing  himfelf;  fo  neither  can  he  be  guilty  of  homicide  ia 
killing  another,  nor  of  petit  treafon  ;  alfo  if  one  who  is 
committed  for  a  capital  ofxence  become  non  compos  before 
conviflion,  he  fhall  not  be  arraigned ;  and  if  after  con- 
vidlion,  he  ftiall  not  be  executed,  i  HaleHiJi.  P.C.  30. 
I  Ha'ivk.  P.C.  2. 

It  feems  to  have  been  anciently  holden,  in  refpe£lof  that 
high  regard  which  the  law  has  for  the  fafety  of  the  Kin^^j 
perfon,  that  a  madman  might  be  punifhed  as  a  traitor  foe 
killing,  or  offering  to  kill  the  King;  but  this  is  now 
contradifled  by  better  and  later  opinions.  Fitz.  Coram, 
351.     Rcgijl.  309.     4  Co.  124.  i,     I  RoU.  Rep.  324, 

The  great  difficulty  in  thefe  cafes  is,  to  determine 
where  a  perfon  fhall  be  faid  to  be  fo  far  deprived  of  hit 
fenfe  and  memory,  as  not  to  have  any  of  his  anions  i-nj- 
puted  to  him;  or  where,  notwithftanding  fonre  defeats  of 
this  kind,  he  ftiU  appears  to  have  fo  much  reafon  and 
underflanding  as  will  make  him  accountable  for  his  ac- 
tions, which  mv  Lord  Hale  diftinguifhes  between,  and 
calls  by  the  name  of  Total  and  partial  infanity  ;  and 
tho'  it  be  difficult  to  define  the  indivifible  fine  that  divides 
perfedt  and  partial  infanity,  yet,  fays  he,  it  muft  reft 
upon  circumftances,  duly  to  be  weighed  and  confidered 
both  by  the  judge  and  jury,  left  on  the  one  fide  there  b9 
a  kind  of  inhumanity  towards  the  defefts  of  human  na- 
ture, or  on  the  other  fide  too  great  an  indulgence  given 
to  great  crimes ;  and  the  beft  meafure  he  can  think  of 
is  this :  Such  a  perfon,  as  labouring  under  melancholy 
diftempers,  hath  yet  ordinarily  as  great  underftanding  as 
ordinarily  a  child  of  fourteen  yejfs  hath,  is  fuch  a  perfon 
as  may  be  guilty  of  treafon  or  felony,     i  Hale  Hiji.  P.C, 

It  hath  been  already  obferved,  that  h«  who  is  guilty  of 
any  crime  whatfoever  thro'  his  voluntary  drunkennefs^ 
fhall  be  punifhed  for  it  as  much  as  if  he  had  been  fober. 
Vide  fupra. 

Alfo  he  who  incites  a  madman  to  do  a  murder,  of 
other  crime,  is  a  principal  offender,  and  as  much  punifh- 
able as  if  he  had  done  it  himfelf.  Kcilw.  53.  Dalt. 
cap.  95.      I  Havuk.  P.  C.  2. 

And  here  we  muft  obferve  a  diflference  the  law  makes 
between  civil  fuits  that  are  terminated  in  compcnfationem 
damni  illati,  and  criminal  fuits,  or  profecutions,  that  are 
adpcenatn  &  in  vindiiiam  crimir.is  commifft;  and  therefore 
it  is  clearly  agreed,  that  if  one  who  wants  difcretion  com- 
mits a  trefpafs  againft  the  perfon  or  pofleffion  of  another, 
lie  (hall  be  compelled  in  a  civil  action  to  give  fatisfaflion 
for  the  damage.  7.  Roll.  Mr.  SAl  ■  Hob.  i^A-  Co.  Lit. 
247.     1  Hawi.  P.  C,  2.     I  Hal.  Hi/i.  15,  16,  38. 

4.  How  far  their  aBs  are  goody  void,  or  voidable  ;  and 
how  they  are  to  fue  and  defend. 

We  muft  firft  diftinguifli  between  a£ts  done  by  ideots 
and  lunaticks  in  pais,  and  in  a  court  of  record ;  that  as 
to  thofc  fclemnlv  acknowledged  in  a  court  of  record,  as 
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fines  and  recoveries,  and  the  ufes  declared  on  them,  they 
are  good,  and  can  neither  be  avoided  by  themfelves  nor 
their  reprefentatives  ;  for  it  is  to  be  prefumed,  that  had 
they  been  under  thefe  difabilities,  the  judges  would  not 
have  admitted  them  to  make  thefe  acknowledgments. 
4  Co.  124.     2  And.  145.     Co.  Lit.  247. 

Therefore  if  a  perfon  non  ampos  acknowledges  a  fine, 
it  (hall  ftand  againft  him  and  his  heir?,  for  tho'  the  judges 
ounht  not  to  admit  of  a  fine  from  a  madman  under  that 
(iifability,  yet  when  it  is  once  received,  it  fhall  never  be 
jreverfed,  becaufe  the  record  and  judgment  of  the  court 
being  the  highcft  evidence  that  can  be,  the  law  prefumcs 
the  conuzor  at  that  time  capable  of  contradting;  and 
therefore  the  credit  of  it  is  not  to  be  contefled,  nor  the 
record  avoided  by  any  averment  againft  the  truth  of  it. 
4  Ca.  124.  2  In/t.  483.  Bro.  tit.  Fines  75.  Co.  Lit. 
247. 

So  in  cafe  of  a  fine  levied  by  an  ideot,  it  (hall  (land 
againft  him  and  his  heirs  ;  for  no  averment  of  ideocy 
can  vacate  the  fine ;  nor  will  an  office,  finding  him  an 
ideot  a  nativitate,  be  fufScient  to  reverfe  the  fine,  for 
that  were  10  lelTen  the  credit  of  judgments  in  courts  of 
record,  by  trying  theln  by  other  rules  than  themfelves. 
%Aitd.  193.     \Co.  124. 

As  to  acts  done  by  them  in  pais,  they  are  diftingui(hed 
into  void  and  voidable,  tho'  as  to  themfelves  they  are 
re»»ularly  unavoidable,  becaufe  no  man  is  allowed  to  dif- 
able  himfelf,  for  the  infecurity  that  may  arife  in  contrads 
from  counterfeited  madnefs  and  folly ;  befides,  if  the 
excufe  were  real,  it  would  be  repugnant  that  the  party 
(hould  know  or  remember  what  he  did  ;  but  their  heirs 
and  executors  may  avoid  fuch  acls  in  pais,  by  pleading 
the  difability  ;  becaufe  if  they  can  prove  it,  it  muft  be 
prefumed  real,  fince  no-body  can  be  thought  to  counterfeit 
it,  when  he  can  expedl  no  benefit  from  it  himfelf.  4Ce. 
124-5.  Beverley's,  cafe.  Bra.  tit.  Fait  bl.  F.  N,  B. 
202.     Cro.  Eliz,  398. 

If  an  ideot  or  lunatick  enter  into  recognizance,  or 
acknowledge  a  ftatute,  neither  they  themfelves,  nor  their 
heirs  nor  executors  can  avoid  them  ;  for  thefe  are  fecu- 
rities  of  a  higher  nature  than  fpecialties  and  obligations, 
which  yet  they  themfelves  cannot  avoid,  and  being  mat- 
ters of  record,  and  equivalent  to  judgment  of  the  fupe- 
rior  courts,  neither  they  themfelves,  their  heirs  nor  exe- 
cutors, can  avoid  them,  4  Ca.  124.0.  10  Co.  42.  i. 
2 /«/?.  483.      Bro.  Fait  Inrol.  14. 

If  parceners  of  non-fane  memory  make  partition,  un- 
lefs  it  be  equal,  it  (hall  only  bind  the  parties  themfelves, 
but  not  their  iKut:  And  the  reafon  it  binds  the  parties 
themfelves  is  the  fame  that  all  other  contrails  bind  them, 
Wz.  becaufe  no  man  is  admitted  to  ftultify  himfelf:  And 
the  reafon  their  ilTue  may  avoid  fuch  partition  is  the  fame 
likewife  for  which  tliey  may  avoid  all  other  contracts  made 
by  fuch  anceltors  during  their  infanity,  viz.  becaufe  they 
may  be  admitted  to  (hew  the  incapacity  of  their  anceftors, 
and  fo  avoid  all  atSts  done  by  them  during  that  time. 
Ce.  Lit.  1 66.  a. 

And  altho',  as  has  been  obferved,  according  to  the 
ftridl  rules  of  law  no  perfon  is  allowed  to  ftultify  himfelf, 
yet  it  feems  that  even  at  law  the  contra<£ls  of  ideots  and 
lunaticks,  after  office  found,  and  the  party  legally  com- 
mitted, are  void,  and  it  muft  be  at  the  peril  of  him  who 
deals  with  fuch  a  one ;  and  that  if  afterwards  the  com- 
miflton  of  lunacy  be  fuperfeded  or  difcharged,  the  non 
compos  (hall  be  reftored  to  his  legal  right :  But  this,  it 
feems,  muft  be  at  the  fuit  and  application  of  his  com- 
mittee.    4  Co.  125. 

Alfo  there  are  frequent  inftances  in  equity,  where  not 
only  ideots  and  lunaticks,  who  come  within  the  protec- 
tion of  the  Uw,  but  alfo  perfons  of  weak  underilandings 
have  been  relieved,  when  they  appeared  to  have  been  ini- 
pofed  upon  in  their  dealings  and  urreafonable  purchafes, 
and  fecurities  obtained  from  them  fet  afide  in  their  fa- 
vour. But  for  this  fee  i  Chan.  Ca.  113,  153.  1  Fern. 
155.     2  Vern.  189,  414,  678.  and  fee  tit.  Agreements. 

A  bill  was  brought  by  a  lunatick  and  his  committee, 
to  fet  afide  a  fettlement  which  had  been  obtained  from 
bim  by  the  di;fcndant  before  the  iffuing  out  of  the  com- 
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miffion  of  lunacy,  but  fubfequent  to  the  time  wherein  by 
the  commiffion  he  was  found  to  have  been  a  lunatick 
and  the  bill  char£;ed  feveral  zHs  of  infanity  and  diftraftioa 
previous  to  the  making  of  the  fettlement,  and  the  iflumg 
out  the  commiffion;  and  charged  likewife,  that  the  com- 
miffion of  lunacy  was  ftill  in  force :  To  this  bill  the  de- 
fendant demurred,  for  that  it  was  againft  a  known  maxim 
in  law,  that  any  perfon  (hould  be  admitted  to  ftultify 
himfelf;  becaufe  during  the  continuance  of  the  lunacy 
he  cannot  be  fuppofed  to  know  what  he  did.  But  my 
Lord  Chancellor  over-ruled  the  demurrer,  and  faid,  that 
rule  was  to  be  underftood  of  ads  done  by  the  lunatick  to 
the  prejudice  of  others;  befides,  here  the  committee  is 
likewife  plaintiff,  and  the  feveral  charges  of  lunacy  are  by 
him  in  behalf  of  the  lunatick ;  and  it  has  been  always 
held,  that  the  defendant  muft  anfwer  in  that  cafe;  aiid 
fo  he  was  ordered  to  do  here,  tho'  the  fettlement  was 
not  unreafonable  in  itfelf,  being  only  to  limit  the  eftate 
in  queftion  to  the  defendants  the  uncles,  in  cafe  of  failure 
of  iilue  male  of  the  lunatick,  with  power  for  the  lunatick 
to  charge  the  fame  with  confiderable  portions  for  his 
three  daughters,  with  a  power  of  revocation.  Mr.  Eq. 
2jq.   RidUr  v.  Ridler. 

Ideots  and  lunaticks,  during  their  lunacy,  are  incapable 
of  making  any  will  or  teftament ;  as  are  alfo  perfons 
grown  childifti  by  reafon  of  extreme  old  age  ;  fo  one 
adually  drunk,  if  he  be  fo  drunk  as  to  have  loft  the  ufe 
of  his  reafon;  Bur  tho' a  perfon  w1k>  wants  underftanding 
cannot  make  a  will,  yet  the  rule  herein  is  not  to  be  taken 
from  his  not  being  able  to  meafure  an  e!l  of  cloth,  tell 
twenty,  or  the  like;  but  whether  he  has  fenfc  enough  to 
difpofe  of  his  eftate  with  underftanding.  Swinb.  71. 
Godelph.  Orph.  Leg.  25. 

But  every  perfon  making  a  will  is  prefumed  to  be  of 
found  underftanding,  until  the  contrary  be  proved  ;  fo 
that  the  onus  praiandi  lies  on  the  other  fide :  If  the  tef- 
tator  ufed  to  have  fits  and  lucid  intervals,  and  it  cannot 
appear  whether  the  will  be  made  in  the  lucid  intervals,  if 
there  be  no  argument  of  folly  in  the  will;  nay,  tho'  the 
teftator  had  no  lucid  intervals,  yet  if  it  can  be  proved 
that  he  was  mad  at  the  time  of  making  the  will,  if  the 
will  be  a  fenfible  orderly  will ;  but  the  leaft  word  of  folly 
in  fuch  a  will  will  overthrow  it :  On  the  other  hand,  if 
one  be  a  very  ideot  and  make  a  good  fenfible  will,  yet 
the  will  (hall  not  ftand  good.  Swinb.  72.  Gade/ph.  25. 
Dyer  203.      8  Co.  i^j. 

If  a  perfon  of  found  memory  makes  his  will,  and  after- 
wards becomes  non  compos,  this  is  no  revocation  of  the 
will;  yet  a  bill  will  not  lie  in  the  life-time  of  the  non 
compos,  to  eftablifh  the  leftimony  of  tl-e  witnefs  in  perpe- 
tuam  rei  memoriam  to  fuch  a  will.  Godslph.  26.  4  Co. 
126.      I  Vern.  105. 

By  the  flat.  4  Geo.  2.  cap.  10.  it  is  cnaded,  "  That 
it  (hall  and  may  be  lawful  to  and  for  any  perfon  or  per- 
fons being  ideot,  lunatick  or  non  compos  mentis,  or  for 
the  committee  or  committees  of  fuch  perfon  or  perfons, 
in  his,  her  or  their  name  or  names,  by  the  diredion  of 
the  Lord  Chancellor  of  Great  Britain,  or  the  Lord 
Keeper,  or  Commiffioners  of  the  Gre.^t  feal  for  the  tir»:e 
being,  fignified  by  an  order  made  upon  hearing  all  par- 
ties concerned,  on  the  petition  of  the  perfon  or  perfons  for 
whom  fuch  perfon  or  perfons  being  ideot,  lunatick  or 
non  compos  mentis,  (hall  be  feifed  or  [loft'efTed  in  truft,  or  of 
the  moitgagor  or  mortgagors,  or  of  the  perfon  or  perfons 
intitled  to  the  monies  fecured  by  or  upon  any  lands,  tene- 
ments or  hereditaments,  whereof  any  fuch  perfon  or  perfons 
being  ideot,  lunatick  or  non  compos  mentis,  is  or  are,  or 
(hall  be  feifed  or  pofl'tfied  by  way  of  mortgage,  or  of 
the  perfon  or  perfons  intitled  to  the  redemption  thereof, 
to  convey  and  afTure  any  fuch  lands,  tenements  or  here- 
ditaments in  fuch  manner  as  the  Lord  Chancellor,  isjd 
(hall  by  fuch  order  fo  to  be  obtained  direct  to  any  other 
perfon  or  perfons,  fuch  conveyance  or  alTurance  fo  to 
be  had  and  made  as  aforefaid,  fliall  be  as  good  and  ef^ 
fe<3ual  in  law,  to  alf  intents  and  purpofes  whatfoever,  as 
if  the  faid  perfon  or  perfons  being  ideot,  lunatick  or  non 
compos  mentis,  was  or  were  at  the  time  of  making  fuch 
conveyance   or  alFuranee   of   fane  mind,    memory  and 
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underftanding,  and  not  iilccl,  lunatick  or  ))cn  i;mpoi 
mentis,  or  had  by  him,  her  oi  ihcinfelves  executed  the 
fame  ;  any  law,  isfc. 

And  it  is  further  enaaed,  That  all  and  every  fuch  per- 
fon  and  perfons,  being  ideot,  feV.  and  only  trullec  or  truf- 
tees,  mortgagee  or  mortgagees  as  aforefaid,  or  the  com- 
mittee or  committees  cf  all  and  every  fuch  perfon  and 
perfons  being  ideor,  lunatick  or  von  compoi  mentis,  and 
only  fuch  truftee  or  mortgagee  as  aforefaid,  fliail  and  may 
be  impowered  and  compelled,  by  fuch  order  fo  as  atore- 
faid  to  be  obtained,  to  make  fuch  conveyance  or  con- 
veyances, aflurance  or  affurances  as  aforefaid,  in  like 
manner  as  truftees  or  mortgagees  of  fane  memory  are 
compellable  to  convey,  furtender  or  affign  their  trull- 
eftate  or  mortgages. 

When  an  ideot  doth  fue  or  defend  he  fliall  not  appear 
by  guardian,  prcchein  army  or  attorney,  but  he  muft  be 
ever  in  proper  perfon.  Co.  Lit.  135.  b.  F.  N.  B. 
27.  The  ftatute  of  Uyim.  2.  cap.  15.  extends  not  to 
an  ideot,  2  I'l/i.  390. 

But  otherwife  of  him  who  becomes  mn  compos  mentis  ; 
for  he  (hall  appear  by  guardian  if  within  age,  or  by  at- 
torney if  of  full  age.  4  Co.  124.  b.  Palm.  520.  is" 
vid.  2  Saund-  335. 

If  a  trefpafs  be  committed  in  the  lands  of  a  lunatick 
who  is  legally  committed,  the  committee  cannot  bring 
an  aSion  of  trefpafs ;  but  this  muft  be  brought  in  the 
name  of  the  lunatick.     2  Sid.  125. 

If  a  lunatick  be  fued,  he  muft  have  a  committee  af- 
figned  to  him  to  defend  the  fuit.      I  Vern.  ic6. 

'^ For  more  learning  on  this  fukje^,  fee  3  Bac.  Abr.  //'/. 
Ideots  and  Lunaticks.     See  mnattck0. 

3!Dcota  iuciuirenlio  Del  f camtnanuo.  Is  a  writ  to 

the  efcheator  or  (lierifF  of  any  county,  where  the  King 
hath  notice  that  there  is  an  ideot  naturally  born,  fo  weak 
of  underftanding,  that  he  cannot  govern  or  manage  his 
inheritance,  to  call  before  him  the  party  fufpeded  of 
ideocy,  and  examine  him  :  And  alfo  to  inquire  by  the 
oaths  of  twelve  men  whether  he  be  fufHciently  witted  to 
difpofe  of  his  own  lands  with  difcretion  or  not,  and  to 
certify  accordingly  into  the  Chancery  ;  for  the  King  hath 
the  protefiion  of  his  fubje£ts,  and  by  his  prerogative  the 
government  of  their  lands  and  fubftance  that  are  natu- 
rally defeflive  in  their  own  difcretion.  Stat,  de  Prarog. 
Regis  edit.  17  Ed.  2.  c.  8.  whereof  read  Staundf.  Pra- 
rog. cap.  9.  and  of  this  writ  read  F.  N.  B.  232.  and 
Reg.  Orig.  fol.  267.     _      ,        .  w       t,  J 

3000,  (Idus)  Are  eight  days  in  every  month  fo  called. 
In  March,  May,  July  and  OSfober,  they  begin  at  the 
eighth  day  of  the  month,  and  continue  to  the  fifteenth  ; 
in  the  reft  they  begin  at  the  fixth,  and  end  at  the  13th. 
But  here  obferve,  that  only  the  laft  day  is  called  the  Ides, 
the  firft  being  termed  the  eighth  Ides,  the  fecond,  the 
feventh,  that  is,  the  eighth  or  fevenih  before  the  Ides,  and 
fo  of  the  reft ;  and  therefore  when  we  fpeak  of  the  Ides 
of  fuch  a  month,  we  muft  underftand  it  of  the  15th  or 
13th  day  of  that  month.     See  CaICUU,S. 

3CriDncum  it  facete,  inoucarc  fc,  To  purge  himfeif 

by  oath  of  a  crime  of  which  he  is  accufed.  Leg.  H.  r. 
cap.  15.  where  the  word  idoneus  is  taken  for  innocem. 
But  he  is  faid  in  our  law  to  be  idoneus  homo,  who  hath 
thefe  three  things,  honefty,  knowledge,  and  ability  ;  and 
if  an  officer,  i^c.  be  not  idoneus  he  may  be  difcharged, 

8  Rep.  41.    See  lD?cfeiuatiou. 

3DumanU!5  flU\)tllS(,  Black-water  in  EJfex. 

3ICjUUUrtI,  (Purgatio  per  jejunium.)  'Tis  mentioned 
in  Leg.  Canuti,  cap.  7.  apud  Brampton,  viz.  Cum  fociis 
fe  purget  vel  jejunum  ineat,  ft  opus  ejl,  £jf  appUcetur  ad 
corfned,  is"  fiat  voluntas  Dei. 

3cnian,  Sometimes  ufed  for  yeoman.  Cowell,  edit. 
1727. 

jeofail,  Is  a  compound  of  three  French  words  Je,  ay, 
failli.  Ego  lap/us  fum,  and  in  a  legal  fenfe  denotes  an 
overfight  in  pleading,  or  other  law  proceedings;  louchirg 
which  you  have  a  ftatute  32  Hen.  S.  30.  whereby  it  is 
enaiSted,  T'hat  if  the  jury  have  once  fajl  upon  the  ijfue, 
though  efteriuard  there  be  found  a  jeofail  in  the  pleading, 
jet  judgment  Jball  libwije  be  given  according  to  the  verdi£i 
ef  the  jury.  See  Bro.  tit.  Repleader.  The  author  pf  the 
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New  Terms  of  Law  faith.  That  a  jeofail  is  when  the 
parties  to  any  fuit  have  in  pleading  proceeded  fo  far,  that 
they  have  joined  ifTue,  which  {hall  be  tried,  or  is  tried  by  a 
jury,  and  this  pleading  or  ifTue  is  fo  badly  pleaded  or  joined, 
that  it  will  be  error  if  they  proceed  :  then  fome  of  the 
faid  parties  may,  by  their  counfel,  ftiew  it  to  the  court  as 
well  after  verdiil  given  and  before  judgment,  as  before 
the  jury  be  charged  ;  the  fhewing  of  which  defefts,  before 
the  jury  charged,  was  often,  when  tiie  jury  came  into 
court  to  try  the  iflue  ;  then  the  counfel  which  will  (hew 
it,  (hall  fay,  'This  inqueji  you  ought  not  to  take  ;  and  if  it 
be  after  verdift,  then  he  may  lay.  To  judgment  you  ought 
not  to  go:  And  becaufe  of  this  many  delays  grew  in  fuits, 
for  the  redrefs  of  which  divers  ftatutes  were  made,  viji, 
32  Hen.  8.  30.  be'ore-mentioned,  and  others  in  Queea 
Elizabeth  and   King  J-anies  his  days,  viz,    18  Eliz,   14, 

127^^.13.    Cotveii.    See  ^mcuDmcnt, 
Sei'fcp.    See  Cticrnfep. 

JClTc,  A  branch,  Or  large  candleftick  of  brafs  branched 
into  fevcral  fi.onfes,  and  hanging  down  in  the  middle  of 
a  church  or  choir,  to  fpread  the  light  to  all  parts.  Tbig 
invention  was  firft  called  Arbor  J  ejfe  and  Stirpsje/fe,  from 
the  fiiniliiude  to  the  branch  or  genealogical  tree  oi  Jeft, 
This  ufeful  ornament  of  churches  was  fiift  brought  over 
into  England  by  Hugh  de  Flory,  abbot  of  St.  Aujlins  in 
Canterbury  about  the  year  iico.  as  thus  recorded  by  the 
hiftorian  of  that  abbey  :  Pulpilum  ctiam  in  ecclef.a  fecity 
candelabrum  etiam  magnum  in  choro  eereum,  quod  jcfle  Wi 
catur,  in  partibus  emit  tranfmarinis.  Chion.  Will,  Thorn« 
p.  1796.  ,   , 

BiCtfam,  31ft ,0U,  and  3|0tfCitt  ;  (from  the  French ;;///r|  ■■ 
ejicere,)  Is  any  thing  thrown  out  of  a  (hip,  being  in  the 
danger  of  wreck,  and  by  the  waves  driven  to  the  (hore» 
See  ^lotfam,  and  Co.  lib.  5. /«/  16. 

3!cU3S,  (Judai,)  Here  in  England,  in  former  time*, 
the  Jews  and  all  the  r  goods  belonged  to  the  chief  lord 
where  they  lived;  and  he  had  fuch  an  abfolute  property 
in  them,  that  he  might  fell  them  ;  fir  they  had  not  li- 
berty to  remove  to  another  lord  without  leave.  This  | 
appears  in  Malt.  Parif  pag.  521,  606.  where  we  rezd 
that  Hen.  3.  fold  the  Jruis  to  Earl  Richard  his  brother 
for  a  certain  term  of  years,  that  quos  Rex  exccrlnveraff 
comes  evifceraret.  They  were  diftinguifiied  from  the 
Chriftians  both  living  and  dying;  for  they  had  propff 
judges  and  courts,  where  their  caufes  were  decided  ;  and 
they  wore  a  badge  on  their  outward  garments  upon  tb<{ 
breaft  in  the  (hape  of  a  table,  and  were  lined  if  they  went 
abroad  without  fuch  badge.  They  were  never  buried  in 
the  country,  but  brought  up  to  London,  and  there  burisd, 
without  the  walls.  But  Hen.  I,  gave  leave  that  they, 
might  be  buried  without  the  walls  of  any  other  city. 
And  anciently  we  had  a  court  of  the  juftices  afligned  fof 
the  government  of  the  Jews,  See  4  IrJ}.  fol.  254.  Rt» 
vie.  JJ^igor.  falutem.    Prcecipimus  tibi  quod  clamari 


£5?  olferva>  i  facias  per  iotam  ballivam  tuam,  quod  cmnt$, 
Judtei  dcferant  in  fuperiori  indumenta  fuQ  ubicunque  ambuldr 
verint  vel  eqiiitaverint  infra  villam  vel  extra,  qnafi  dual, 
tabulas  albas  in  pectore  factas  de  lineo  panno  vel  de  perga* 
meno,  ita  quod  per  hujujmcdi  fignum  manifejle  pojfmt  Jif 
tixi  a  Chrt/iianis  dijcerni,  T.  comite  apud  Uxon,  30 
Mart  a.  Clauf  2  H.  ^.  p.    I.  10.  in  Dorjo, 

Stat.  51  Hen.  3.  //.  6.  fee.  I.  called  the  Statute  of 
the  Pillory,  diredls,  among  other  things,  'i'hat  the  jury 
therein  mentioned  ihall  inquire  if  any  buy  flcfh  of  Jew», 
ard  then  fell  it  to  Chri/tians.  In  9  Ed.  i.  A  Jeiv  had 
his  trial  per  medietalem  lingua,  viz.  Judcearum,  and  they 
were  fworn  on  the  five  books  of  Mojes,  held  in  their 
arm  (braches)  and  by  the  name  of  the  God  ot  Jj'racl  who 
is  merciful.  O.  144,  pi.  59.  marg.  cite-  9  Ed.  i.Jlat, 
13  Ed.  I.  Stat.  3.  cap.  I.  called  the  Statute  of  Mer- 
chants, is  direded  to  extend  to  all  except  Jews. 

A  Jew  born  in  England  purchafed  laud,  and  married  a 
Jcwefs  ;  he  is  converted  to  chriftiarjity,  but  (he  is  rot 
converted,  (he  (hall  not  have  dower.  Jenk.  3.  marg, 
cites  it  as  the  time  of  Ed.  1,  and  Parliam..  Rol.  Rot.  I, 

The  marrying  a  Jew,  either  by  a  Chriflian  man,  or 
Chriftian  woman  was  anciently  reckoned  felony,  and  the 
party  offending  to  be  burnt  alive,     3  Injl.  89,   and  C'tcs 
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/7c.'tf,  /.'■/•.  I.  cap.  35.  that  for  fuch  a  contrail  with 
Jews  or  Jewefles  in  terra  vivi  confodiantur,  i^c.  Ibid. 
A  plaintiff  had  leave  g;iven  him  by  the  court  to  alter 
the  yifne  from  London  to  Middle/ex,  becaufe  all  the  fit- 
tings in  London  were  on  a  Saturday,  and  his  witnefs  was 
a  Jew,  and  would  not  appear  that  day.  2  Mod.  271. 
MKh.   29  Car.  2.  C.  B.   in  cafe  of  Barker  v.  JVarren. 

A  Jew  brought  an  adtion,  and  the  defendant  pleaded 
that  the  plaintiff  is  a  l^^,  and  that  all  Jews  are  perpe- 
tual enemies  regh  fcf  religisfiis;  yrigmemfi  actio.  But/urr 
cur.  A  Jew  may  recover  as  well  as  a  villain,  and  the 
pieajs  but  in  difability  fo  long  as  the  Kingfhall  prohibit 
them  to  trade;  and  judgment  for  the  plaintiff.  L.  P. 
R.  4.  cites  Mich.  36  Car.  2.  B.  R. 

A  Jew  was  ordered  to  fwear  his  anfwer  upon  the 
Pentateuch,  and  that  the  phiintiff's  clerk  fhould  be  pre- 
fent  to  fee  him  fworn.  Mich.  1684.  Fern.  R.  263. 
Anon'. 

The  Jews  are  here  by  an  implied  licence,  but  on  a 
pfoclamation  of  banifhment,  'tis  like  a  determination  of 
letters  of  fafe  condudt  to  an  alien  enemy,  that  was  here 
by  virtue  of  fuch  lei.ers  before,  i^c.  Arg.  2  Show.  371. 
in  cafe  of  the  Eajt  India  Company  v.  Sands. 

By  flat.  I  Ann.  J},  i.  cop.  30.  If  any  Jewifh  pa- 
rent, in  order  to  the  compelling  his  Proteflant  child  to 
change  his  religion,  fhall  refufe  to  allow  fuch  child  a 
fitting  maintenance,  fuitable  to  the  ability  of  futh  pa- 
rent, and  the  age  and  education  of  fuch  child  ;  upon 
complaint,  it  fhall  be  lawful  for  the  Lord  Chancelloi  to 
make  fuch  order  for  tl;e  maintenance  of  fuch  Proteflant 
child,  as  he  fhall  think  fit. 

A  Jew's  daughter  turned  Proteflant;  the  ]z^  died, 
leavii:;^  feveral  legacies  in  charities,  and  his  perfonal  ef- 
taie  to  his  executor,  but  nothing  to  his  daughter  ;  (he 
petitioned  the  Lord  Ch.  Parker  for  a  maintenance  upon 
the  ftatute  of  Q^  Ann.  It  was  objected,  that  fhe  was  45 
years  old,  and  fo  the  care  of  het-  ecacation  over.  2dly, 
That  fhe  is  married,  and  not  now  to  be  called  a  child, 
but  to  be  provided  for  by  her  hufband.  3dly,  That  the 
parent  is  dead,  and  fo  cannot  be  faid  to  iiave  refufed,  and 
therefore  the  power  given  by  the  aft  at  an  end.  But 
Lord  Ch.  Parker  faid,  that  he  inclined  ftrongly  to  think 
this  cafe  to  be  within  the  adt  for  feveral  reafons  there 
mentioned  by  him,  and  that  pofTibly  the  charities  given 
by  the  will  may  be  under  fome  fecret  truft  for  the  child 
if  fhe  fhould  turn  ]evf,  and  therefore  diredled  that  the 
mafler  inquire  into  it.  iVm's  Rep.  524.  Hill.  1718. 
Vincent  v.  Farnandez. 

By  flat.  10  Geo.  i.  cap.  4.  Whenever  any  Jtvf  (hall 
prefent  himfelf  to  take  the  oath  of  abjuration,  in  pur- 
suance of  this  a<Sl,  the  words  (upon  the  true  faith  of  a 
Chriftian)  fhall  be  omitted  out  of  the  faid  oath,  in  admi- 
Jiiflring  it  to  fuch  perfons ;  and  the  taking  the  faid  oath 
by  perfons  profeffing  the  Jewifh  religion,  without  the 
faid  words,  in  like  manner  as  Jews  are  admitted  to  give 
evidence  in  courts  of  juftice,  fhall  be  deemed  a  fufEcient 
taking  of  the  abjuration  oath. 

Alterations  of  the  abjuration  oath  in  favour  of  Jews, 
to  be  naturalized  in  America,   13  Geo.  2.  c.  7.  feet.  3. 

Bills  in  parliament  for  naturalizing  Jews,  permitted, 
26  Geo.  2.  c.  26.   repealed  27  Geo.  2.  c.  I. 

3!CtoClS,  To  be  imported,  duty  free,  6  Geo.  2.  c.  7. 

Bfltngta,  The  fineft  white  bread,  formerly  called 
coked  bread.     Cowell,  edit.    1727. 

351110  3iullic(um,  Purgation  by  f5re,  or  the  old  ju- 
dicial fiery  trial.      Id.     See  £D|lieaI. 

Bigltitegium,  The  eight  a  clock  bell,  fo  called  (as  in 
old  Engl.  Curfew,  Covrefeu,  i.  e.  cover  fire,)  becaufe 
the  Conqueror  mil.  I.  ordered  his  fubjefls  at  that  hour 
upon  the  fignal  of  a  bell,  or  other  found,  to  put  out 
their  fires  and  lights.  When  this  cuftom  of  extinguifh- 
ing  did  by  degrees  itfelf  expire,  yet  the  ringingof  a  bell  at 
eight  in  the  evening,  being  ftill  kept  up,  was  long  after 
called  by  the  fame  name.  As  in  the  ftatutes  and  cuftoms 
i  of  St.  Paul's  church  sn  London,  collefled  by  Ralph  Baldock 
Idean,  about  the  year  1300.  it  is  ordained,  Ut  fervientes 
eflia  eccUfia  claudcnt  tempore  jemali  pojl  initium  pulfatio- 
nis  compltioru  ibidem,  ^  tempore  ecjiivali  pojl  initium  pulfa- 
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tionis  ignltegli,  apud  Sanctum   Martinum.     MS    Statuia 
Ecclef.  Paulina;.     Cowell,  edit.   1727. 

IpO^amitp,  Is  a  word  properly  ufed  bv  the  Grand 
Inquell  impanelled  in  the  inquifition  of  caufes  criminal 
and  publick,  and  written  upon  the  bill,  when  they  mif- 
like  their  evidence  as  defeftive,  or  too  weak,  to  make 
good  the  prefentment ;  theeffed  of  which  words  fo  writ- 
ten is,  that  allfarther  inquiry  upon  that  party  for  that  fault 
IS  there  by  flopped,  and  he  delivered  without  further  an- 
Iwer  It  hath  a  refemblance  of  that  ancient  cuflom  of 
ih^  Romans  v,ht,t  the  judges,  when  they  abfolved  a 
perfon  accufed,  did  write  A  upon  a  little  table  provided 
or  that  purpofe,  t  abfolvimus  ;  if  they  judged  him  guilty, 
they  wrote  C.  td  eft,  condemnamus  if  they  found  the 
ca  .fe  difficult  and  doubtful,  they  writ  N.  L.  that  is  non 
liquet  Ajcomus  Redianus  in  oratione  pro  Milone,  Alexander 
ab  Alexandro.  Geneal.  dierum,  lib.  3.  c.  14.      Cowell 

3SllO?anrC,  (Ignorantia)  Which  is  wlnt  of  know- 
ledge of  the  law,  fhall  not  excufe  any  man  from  the 
penalty  of  it  :  And  every  perfon  is  bound  at  his  peril  to 
take  notice  what  the  law  of  the  realm  is ;  and  ignorance 
of  It,  though  it  be  invincible,  where  a  man  affirms  that 
he  hath  done  all  that  in  him  lies,  will  not  excufe  him 
But  though  Ignorance  of  the  law  excufeth  not  igno* 
ranee  of  the  fadl  doth  ;  as  if  a  perfon  buy  a  horfe  or 
other  tiling  in  open  market,  of  one  that  had  no  property 
therein,  and  not  knowing  but  he  had  right  ;  in  that 
cafe  he  hath  good  ritle,  and  the  ignorance  fhall  excufe 
liim.  But  if  the  party  bought  the  horfe  out  of  the  mar- 
ket, or  knew  the  feller  had  no  right,  the  buving  in  open 
market  would  not  have  excufed.  DoSf.  and  Stud  e 
Rep.  83.  "     i 

3ftClulD?§>tCect,  Is  one  of  the  four  famous  ways  that 
the  Romans  made  in  England,  called  Stratum  Icenorumy 
becaufe  it  took  beginning  ah  Icenis,  which  were  the 
people  that  inhabited  Norfolk,  Suffolk  and  Cambridge/hire 
Camb    Br.t^   f.  343.     Leg.  Edw.  Conf.    c.   12      See 

3lfo?D^Ccimlj.    See  T^arliour?, 

3!let,  A  little  Ifland.     Cowell,  edit.  1727. 

SHICbtable,  That  may  or  can  no;  be  levied,  and  there"- 
fore  nihil  is  a  word  fet  upon  a  debt  illeviable.     Id.  ib. 

SlUttCtaCC.  If  I  am  a  man  illiterate  or  not  lettered 
and  I  deliver  a  writing,  which  is  read  to  me  contrary  to 
that  which  is  acknowledged  in  the  deed ;  it  is  not  a 
good  deed.  9  H.  6.  59.  b.  10  Hen.  6.  6.  10.  2  Rep  q 
But  if  I  can  read,  fuch  falfe  reading  will  not  be  relieved 
for  it  is  my  own  folly.     Skin.  159.  * 

If  agreement  be  to  releafe  20  /.  and  the  other  makes  a 
general  releafe,  and  he  being  not  lettered,  delivers  it  by 
agreement  as  a  releafe  for  20  /.  only,  this  deed  is  void 
47  Ed.  3.  3.  b.  17. 

If  agreement  be  to  releafe  all  trefpafTes,  and  in  the  deed 
is  put  a  releafe  of  land,  and  this  is  delivered  by  a  man  not 
lettered,  as  a  releafe  only  of  trefpafs,  this  deed  is   void 
44£:</.  3.  23.     44-^30- 

So  where  there  is  not  any  agreement  to  make  any  re- 
leafe, but  a  man  comes  to  another  not  lettered,  and 
prays  him  to  feal  a  deed,  faying,  that  it  fhall  be  no  pre- 
judice to  him,  and  he  feals  it  without  hearing  it ;  the 
deed  is  a  good  deed,  becaufe  he  did  not  pray  to  hear  it 
44  Af-  30-     44  J^^-  3-  23.  Dubitatnr. 

If  a  man  for  great  age  cannot  fee  to  read,  and  feals  an 
obligation  upon  falfe  reading,  he  fhall  avoid  it.  3  //.  6 
52.  b.  Mich.  9  Jac.  in  the  Star-chamber,  Shuter's  cafej 
cited  1 1  Rep.  28.  Refolved,  though  he  was  lettered  j  for 
now  he  has  all  his  intelligence  by  hearing. 

If  a  deed  be  read  to  a  man  illiterate,  to  be  upon 
condition,  where  it  is  without  condition,  it  is  not  his 
deed.     9  H.  6.  59. 

If  a  deed  be  read  to  a  man  illiterate,  as  a  gift  In 
tail,  with  a  letter  of  attorney,  where  it  is  a  feoffment  in 
fee,  it  is  good  in  all,  as  well  in  the  eflate  as  in  the  let- 
ter of  attorney ;  for  all  is  but  one  deed,  and  by  the  li- 
very fecundum  formam  charta,  nothing  pafles,  the  deed 
being  void.     3  Ed.  3.  31.  ^.  Curia. 
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!f  an  obligation  be  read  to  a  man  illiterate,  tfiat  he 
hinds  himfeir  by  it  in  5/.  where  it  is  a  100/.  it  is  void 

in  all.     3  £^.  3-  .        ,    a-  j 

If  a  man  not  letter'd  will  make  a  feoffment,  and  upon 
one  parchment,  ^.r.  two  feoffments  are  contamed  and 
only  one  is  read  to  him,  yet  the  deed,  for  this  feoffment 
which  is  read  to  him,   is  good.      3  Ed.  3.   32. 

If  three  diflinft  obligations  are  written  upon  one  piece 
of  parchment,  and  one  of  them  only  is  read  to  the  obligee, 
and  he  being  a  man  not  letter'd,  feals  and  delivers  the  deed, 
this  is  good  for  that  which  was  read,  and  void  for  the 
others.      1 1  Rep.  2?-  *•   P'g£'>t'^  cafe. 

Jllttminare,  To  illuminate,  to  draw  m  gold  and  co- 
lour§  the  initial   letters,    and  the  occafional  piaures  in 

manufcript  books Ita  ipfe  epifiopus  libros  fcribere,  illu- 

jninare,  y  Ugare  non  fajlidiret.  Brompton,  Jub  anno 
1076.  Thofe  perfons  who  particularly  pradtifed  this  art, 
•were  called  illuminator es,  whence  our  limners. 

3ImagCg,  How  to  be  defaced,  3  W  4  f^.  6.  c.\o. 

3ImiJarE0.  a  ftop  or  ftay,  moft  commonly  upon  fliips 
by  publick  authority.    \%Car.^.cap.S.     See  S^CrrljantS, 

l)iaci-ogatiiic. 

3;mbC5<C,  or  BimbEOl,  To  wafte,  fcatter  and  confume  ; 
as  if  a  perfon  intrufted  with  goods,  wafle  and  diminifh 
them,  we  fay  he  hath  imbezill'd  the  goods.  14  Car.  2. 
c.  31.     SeeiFdOUP,  ^tO^CS,  WSiOtii, 

3ml)?arcrp.    See  CDml)?atcrp. 

31mb?0niS,  A  brook,  a  gut,  a  water-paffage.  bcmner 
of  Ports  and  Forts,  p.  43. 

Jmbjoiticrp.    See  <Eml)?oiiieE)J. 

3ImpaIarC,  To  put  in  the  pound.     Leg.  Hen.  i.  c.  9. 

31mrmtnitic3.    See  p^actogatiDc,  JLonnon. 

3!mpancl,  (Impanulare,)  To  impanel  a  jury,  is  to 
enter  into  a  parchment  fchedule  by  the  (heriff,  the  names 
of  the  jury  fummoned  to  appear,  for  the  performance  of 
fuch  publick  fervice  as  juries  are  employed  in.  A  privi- 
lege was  fometimes  granted,  that  a  perfon  (hould  not  be 
impanelled,  or  returned  upon  a  jury.— — A^cn  ponatur  ncc 
impanuletur  in  aliquibus  ajjifts,  juratis,  recognitionibus,  tiff. 
Paroch.  Antiquit.  pag.  657.     See  Kennet's  Gloffary. 

31mpaclanre,  (hterhcutio  or  interkquela)  Is  a  motion 
or -petition  made  in  court  by  the  tenant  or  defendant, 
upon  the  count  of  the  demandant,  or  declaration  of  the 
plaintiff;  whereby  he  craves  refpite,  or  a  farther  day  to 
put  in  his  anfwer.  See  Brook,  tit.  Continuance.  Impar- 
lance is  general  or  fpecial.  Special  is  with  this  claufe, 
Salvis  omnibus  advantagiis,  tarn  ad  jurifdi£iionem  curia, 
' quam  ad  breve  Uf  narrationem.  Kitchin,  f.  200.  General 
is  that  which  is  made  at'large,  without  inferting  that,  or 
the  like  claufe.     Cowell. 

After  the  declaration,  and  before  the  defendant  can  be 
compelled  to  plead,  many  times  there  is  an  imparlance ; 
which  is  a  longer  and  further  day  given  by  the  court,  and 
ufually  till  the  firft  day  of  the  next  term,  upon  a  petition 
made  by  the  tenant  or  defendant,  whereby  he  craveih 
refpite.  And  this  feemeth  to  be  jpecial  or  general;  Jpc- 
cial,  as  where  this  or  the  like  claufe  is  interted,  Saving 
all  advantages,  as  xvell  to  the  jurifdiilion  of  the  court,  as 
to  the  xurit  and  declaration;  general,  is  confequently  where 
that  or  the  like  claufe  is  not  contained.    Reg.  Placit.  55. 

Formerly  the  defendant  in  all  cafes  had  an  imparlance 
to  the  term  next  after  the  return  of  the  procefs,  except 
the  proceedings  were  by  original,  or  for  or  againft  attor- 
■nies  or  other  privileged  perfons,  or  againft  prifoncrs  in  the 
cuftody  of  the  marftial  ;  in  which  cafes  the  defendant 
was  bound  to  plead,  without  any  imparlance,  and  the 
fame  term  the  declaration  was  delivered,  (if  delivered  four 
days  before  the  end  of  the  term)  and  except  the  proceed- 
ings were  by  habeas  corpus,  or  the  procefs  was  returnable 
the  firft  return  of  Eajhr  or  Michaelmas  term,  and  the 
aflion  laid  in  London  or  A'Uddlefc.x ;  and  in  which  lall 
cafes,  if  the  declaration  was  delivered  before  the  effoin 
day  of  Alenf.  Paf.  or  crajiinum  animarum,  the  defendant 
was  to  plead  two  days  before  the  effoin  day  of  the  fubfe- 
quent  term.  Mich.  5  jinn.  But  now,  by  a  rule  made 
in  Trinity  term  5^6  Ceo.  2.  upon  all  procefs  to  be  fued 
out  of  this  court,  returnable  the  firft  or  fecond  return  of 
any  term,  if  the  plaintiff  declares  in  London  or  Middlejcx, 
and  the  defendant  lives  within  twenty  miles  of  London, 
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the  declaration  Qiall  be  delivered  with  notice  to  plead 
within  four  days  after  the  delivery,  and  the  defendant 
(hall  plead  within  the  faid  four  days  without  imparlance; 
and  in  cafe  the  plaintiff  declares  in  any  other  county,  or 
the  defendant  lives  about  twenty  miles  from  London,  the 
declaration  ftiall  be  deliver'd  with  notice  to  plead  within 
eight  days  after  the  delivery,  and  the  defendant  fhall  plead 
within  the  faid  eight  days  without  any  imparlance;  and 
in  default  of  pleading  in  either  of  thefe  cafes,  judgment 
may  be  entered.  In  both  thefe  cafes  the  declaration  muft 
be  delivered  at  leaft  four  days  before  the  end  of  the  term, 
exclufive  of  the  day  of  the  delivery,  otherwife  the  defen- 
dant will  be  intitled  to  an  imparlance,  i  Att,  Pra£l.  in 
K.B.  148,  149. 

The  defendant  may  imparl  if  the  plaintiff  amend  his 
declaration ;  otherwife  if  he  accepts  of  cofts,  for  by  fuch 
amendment  it  (hall  be  accounted  as  a  new  declaration  ; 
but  if  the  defendant  accepts  of  cofts  for  fuch  amendment, 
it  is  intended  that  he  is  fatisfied  for  what  he  is  prejudiced 
by  the  amendment,  and  therefore  it  is  reafon  he  (hould 
plead  to  the  declaration  fo  amended,  and  not  imparl. 
2  L.  P.  R.  34,  35.  cites  Mich.  22  Car.  1.  B.  R. 

If  the  plaintiff  declares,  but  proceeds  no  farther  for 
thiee  terms,  defendant  may  imparl.  2  L.  P.  R.  35. 
cites  Hill.  23  Car. 

If  the  caufe  have  proceeded  to  iffue,  and  the  defendant 
amends  his  plea,  he  (hall  pay  the  plaintiff's  cofts  ;  but 
the  court  will  not  grant  an  imparlance;  per  Roll  Ch.  J. 
1655.  For  after  iffue  joined,  and  warning  given  for  a 
trial  upon  that  iffue,  it  is  too  late  to  imparl.     2  L.  P.  R. 

35- 

The  court  would  not  grant  the  defendant  an  impar- 
lance, tho'  he  was  fued  upon  a  bond  of  28  years  old,  and 
could  not  fee  the  bond  ;  but  bid  him  pray  oyer  of  it,  and 
plead  ;  for  the  antiquity  of  the  bond  is  no  caufe  of  im- 
parlance. 2  L.  P.  R.  35,  36.  Pa/ch.  1656.  Johnfon's 
cafe. 

Where  the  plaintiff  fues  out  a  fpecial  original,  the  de- 
fendant cannot  imparl,  but  muft  plead  as  foon  as  the 
rules  are  out ;  becaufe,  where  the  writ  is  general,  the 
caufe  of  adion  appears  in  the  declaration,  which  the  law 
allows  the  defendant  convenient  time  to  confider  of,  and 
advife  upon  ;  but  when  the  defendant  is  taken  upon  a 
fpecial  capias,  there  the  declaration  is  mentioned  in  the 
writ  itfelf ;  and  the  defendant  fees  what  the  caufe  of  ac- 
tion is,  and  may  take  a  copy  of  it,  and  'prepare  his  an- 
fwer ready  againft  the  term  by  the  times  that  the  rules' 
are  out.     2  L.  P.  R.,.  36, 

Imparlance  is  only  to  enable  the  party  the  better  to  in- 
form himfelf  of  the  caufe  of  a£lion,  in  order  to  his  de- 
fence.    2  Show.  310.  Trin.  35  Car.  2.  B.  R.  Anon\ 

A  fecond  imparlance  was  moved  for  in  a  quo  warranto^ 
and  faid  to  have  been  granted,  in  the  cafe  of  the  city  of 
London,  but  the  court  denied  it ;  for  JJry  faid,  that  by 
the  courfe  of  the  court,  they  were  to  have  but  the  com-. 
mon  imparlance.  And  the  court  faid,  that  being  «' 
gratia,  they  may  grant  or  deny  it  as  they  pleafe.  Comb, 
12.  Hill.  I  y  2  Jam.  2.  Anon\ 

One  pleaded  a  foreign  plea  after  imparlance,  which 
could  not  be ;  but  it  was  objected,  not  to  be  after  im- 
parlance, becaufe  there  was  no  entry  of  defendit  vim  (t 
injuriam ;  but  per  cur.  That  is  not  neceffary  to  an  im^ 
parlance.  12  Mod.  307.  Mich.  11  ^^'.3.  Lenore  v.  Be^ 
ding  ton.  ■ 

Imparlances  are  alloived  In  general  actions  of  trefpaf*, 
but  not  in  a  fpecial  claufum  /regit.      3  Sali.   186.  Hillp  \ 
9  IK  3.  Ellis  V.  Thomas. 

No  imparlance  is  allowed  in  an  homine  replegiando, 
in  aflife,  unlefs  upon   good   caufe  (liewn  ;    becaufe  it 
fejiinum  remcdium.     -^Salk.  \^b.  Anon'.     See  picaHinj 
and  14  Vin.  Abr.  tit.  Imparlance. 

31tnpatfOUCC,  As  parfon  imparfonee,  perfona  imparft 
nata,  is  he  that  is  induced,  and  in  puffeffion  of  a  beneiica 
Dyer,  fol.  40.  num.  72.  fays  a  dean  and  chapter  are 
parfons  imparfonees  of  a  benefice  appropriate  unto  thenit 
Cowell,  edit.  1727. 

31ntpcacljmeilt,  (from  the  Lat.  impetere,)  Is  the  ac- 
cufation  and  profecution  of  a  perfon  for  trcafon,'or  other 
crimes  and  mifdemeanors.     Any  member  of  the  houfe  of 
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commons  may  not  only  impeach  any  one  of  their  own 
bodv,  but  alfo  any  lord  of  parliament,  bic.  and  thereupon 
ariicles  are  exhibited  on  the  behalf  of  the  commons, 
and  managers  appointed  to  make  good  their  charge 
and  accufation  ;  which  being  done  in  the  proper  judica- 
ture, fentence  is  paffed,  iJc  And  it  is  obferved,  that 
the  fame  evidence  is  required  in  an  impeachment  in  par- 
liament, as  in  the  ordinary  courts  of  juftice  ;  but  not  in 
bills  of  attainder.  State  trials,  vol.  4.  311.  vol.  I.  676. 
No  pardon  under  the  Great  feal  can  be  pleaded  to  an  im- 
peachment  by  the  commons  in  parliament.      12  TV.  3. 

c.  2. 

Slmyeatljment  of  iUattC,  (Impethlo  vafll,  from  the 
French  empcchement,  i.  impedimentum)  Signifies  a  reftraint 
from  committing  of  wajle  upon  lands  and  tenements ; 
land  therefore  he  that  hath  a  leafe  without  impeachment  of 
\waftt,  hath  by  that  a  property  or  intereft  given  him  in 
'the  houfes  and  trees,  and  may  make  wajle  in  them  with- 
out being  impeached  for  it,  that  is,  without  being  quef- 
tioned,  or  demanded  any  recompence  for  the  wojie  done. 
See   Co.  lib.  II.  Bowk\  C2.{e,  fol.  82.     See  QSSattC. 

SlmyCtljiare,  (French  etnpecher,  Latin  impeterej  To 
impeach,  to  accufe  and  profecute  for  felony  or  treafon, — 
Et  promijit  Regi  Navarra  quod  nunquam  eum  'mpechiaret 
fro  morte  diiii  Caroli  de  Hlfpania,  Hen.  de  Knighton,  fub 
cnno  1256.  Spelman  and  SomnentW  u?,  that  it.  is  derived 
from  the  Lat.  impetere,  which  is  to  accufe,  or  in  jus  vo- 
care,  from  whence  impetitio  fignifies  an  accufation,  viz. 
fine  impetilione  vajli,  is  without  impeaching  or  accufing 
bim  of  wade. 

3lntpCIliiItUSi,  Expeditatus,  impedlati  canes.  Dogs  lowed 
and  difabled  from  doing  mifchief  in  the  foreft?,  and  pur- 
lieus of  them. Omnes  tones  infra  foreji am  folebani  ejje 

impediati  aut  amputati  ftnijiro  ortello.  Cowell,  edit. 
1727. 

3mpClliCU5f,  A  defendant,  or  deforciant.  Cowell,  edit. 
1727. 

SmyCllimCntSl  in  lalJJ,  Perfons  under  impediments  are 
thofe  within  age,  under  coverture,  non  compos  mentis,  in 
prifon,  beyond  fea,  iSc.  who,  by  a  faving  in  our  laws, 
have  time  to  claim  and  profecute  their  right,  after  the 
impediments  "removed,  in  cafe  of  fines  levied,  i^c.  1 
Ejc.  3.  cap.  7.     4  H.  y.  cap.  24.     See  JLimitatiolI, 

31mpetiaIC,  a  fort  of  very  fine  cloth.  Cowell,  edit. 
1727. 

31mpcfratltS,  Impeached,  accufed.  Burgenfes  t?  pif- 
catores  civitatis  nojlra  London,  fuper  ilUcitis  negotiationibus, 
(sfc.  calumpnioti  effent  coram  nobis  is"  impefcati.  Pat,  1 8 
Ed.  I.  p.  I.  m.  15.  inttts. 

31mj3Ctitio,  Accufation  or  impeachment:  As,  fine  im- 
petitione  vajli,  or,  fine  impedimenta  vajii,  i.  e.  without 
impeachment  of  wafte,  the  party  (hall  not  be  queftioned 
or  accufed  for  any  wafte.     Cowell,  edit.  1727. 

3lmjJCtration,  (Impetratio,)  An  obtaining  by  requeft 
and  prayer.  It  is  ufed  in  our  ftatutes  for  tlie  pre-obtain- 
ing  of  benefices  and  church  offices  in  England,  from  the 
court  of  Rome,  which  did  belong  to  the  gift  and  difpofi- 
tion  of  our  Lord  the  King,  and  other  lay-patrons  of  this 
lealm  ;  the  penalty  whereof  was  the  fame  with  provifors. 
25  Ed.  3.     See  38  Ed.  3.  fiat.  2.  cap.  i. 

BSmytCrmcnt,  Signifies  as  much  as  impairing  or  pre- 
judicing. For  the  words  of  the  ftatute  23  Hen.  8.  c.  9. 
are.  To  the  impierment  and  diminution  of  their  good  name. 

3implcaD,  (from  the  Fr.  plaider,)  To  fue,  arreft  or 
profecute  by  courfe  of  law. 

31inpICmeUtS,  (from  the  French  word  employer,  to  em- 
ploy;  or  the  Latin  tmpleo,  to  fill  up,)  Is  ufed  for  all 
things  necefTary  for  a  trade,  or  furniture  of  a  houfhold  : 
And  in  that  fenfe  you  (hall  often  find  the  word  ufed  in 
wills,  and  conveyances  of  moveables.  Cowell,  edit. 
1727. 

SlmpUcattOn,  Is  where  the  law  doth  imply  fomething 
that  is  not  declared  between  parties  in  their  deeds  and 
agreements:  And  when  our  law  giveth  any  thing  to  a 
man,  it  giveth  implicitly  whatfoever  is  necefTary  for  the 
enjoying  the  fame.     "Jacob. 

It  is  a  general  rule,  that  where  an  eflate  is  to  be  raifed 
by  implication,  it  muft  be  a  necefTary  and  inevitable  im- 
plication, and  fuch  as  that  the  words  can  have  no  other 
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conftruflion  whatfoever.  Arg,  Cafes  in  Chan,  in  Lord 
Talbot's  time,  9  Alich.  1733.  in  the  cafe  of  Lord  Glenor- 
chy  V.  Bofville. 

An  implication  cannot  be  intended  by  deed,  unlefs  there 
are  apt  words,  but  otherwife  in  a  will.  Brownl.  153. 
Mich.  15  Jac.  Nevil  v.  Nevil. 

An  implied  intent  rauft  not,  without  clear  expreflion, 
alter  the  equitable  general  law.  Arg.  Hill.  28  bf  29 
Car.  2.  I  Chan.  Cafes  297.  in  the  cafe  of  Ford  Lord  Grey 
v.  Lady  Grey  is"  a/'. 

An  eftate  by  implication  was  never  thought  of  in  a 
deed,  nor  in  a  will  but  in  c^'is  of  neceflity.  4  Mod.  1564 
Mich.  \lV.i^M.  B.  R.  Davis  v.  Speed. 

No  implication  fhall  be  allowed  againft  an  exprefs 
eftate  limited  by  exprefs  words,  i  Sal.k.  226.  Hill.  5  fV. 
is"  M.  B.  R.  Goodright  v.  Cornijh. 

An  exprefs  eftate  for  life  cannot  be  enlarged  by  im- 
plication, but  by  exprefs  words  it  may  ;  per  IVright  K. 
and  2  Ch.  J.  and  i  J.  Mich.  1703.  2  Vern.  449.  Bani' 
field  V.  Popham.     See  2CatI,  OTtll. 

BSmpoITtbilttp.  a  thing  impoffible  in  law,  is  all  one 
with  a  thing  impoffible  in  nature  :  And  if  any  thing  in  a 
bond  or  deed  be  impoffible  to  be  done,  fuch  deed,  i^c,  is 
void.  21  Car.  I.  B.  R.  Yet  where  the  condition  of  a 
bond  becomes  impolTible  by  the  aft  of  God,  in  fuch  cafe 
it  is  held  the  obligor  ought  to  do  all  in  his  power  towards 
a  performance;  as  when  a  man  is  bound  to  enfeoff  the 
obligee  and  his  heirs,  and  the  obligee  dies,  the  obligor 
muft  enfeofF  his  heir.      2  Ca.  (Rep.  74. 

JtnpofJ,  (from  the  Lat.  impono,)  Signifieth  the  tax  re- 
ceived by  the  Prince,  for  fuch  merchandife  as  are  brought 
into  any  haven  within  his  dominions  from  foreign  na- 
tions. 31  Eliz.  5.  It  may  in  fome  fort  be  diftinguifhed 
from  culfom,  becaufe  cuftom  is  rather  that  profit  the 
Prince  maketh  of  v/ares'  (hipped  out ;  yet  they  are  fre- 
quently confounded.     Cowell,  edit.  1727. 

31mp?etf#monEl),  Money  paid  at  lifting  of  foldiers  : 
from  the  preoofition  in,  and  Fr.  prefi,  paratus.     Id.  ib. 

3!mp?etiabili3,  Is  a  word  often  mentioned  in  Matt, 
Parif.  and  it  fignifies  invaluable. 

SmpumCCp,  A  print,  impreffion ;  alfo  the  art  of 
printing,  and  likewife  a  printing-houfe.     Stat.  4  Car.  2. 

c.  23- 

Blntp^ifii,  Thofe  who  fide  with,  or  take  part  with 
another,  either  in  his  defence  or  otherwife.  'Tis  men- 
tioned in  Matt.  Wefim.  viz.  Juramentum  ex  parte  Regit 
Jnglorum  fuerat  violatum  dam  imprifii  fui  ob  gravifftmam 
redemptionem  funt  redempti,  pag.  282.  So  in  another 
place,  Omncs  homines  ^  impnlii  Domini  Ludovici,  ^c. 
So  in  Matt.  Parif.  pag.  127.  ^od  nos  erimus  imprifii 
ejtifdem  Regis,  i^c. 

'^mp}itonment,  (Imprlfonamentum,)  Is  the  reflraint  of 
a  man's  liberty,  whether  it  be  in  the  open  field,  or  in  the 
flocks,  or  cage  in  the  ftreets,  or  in  a  man's  own  houfe, 
as  well  as  in  the  common  gaol.  And  in  all  thefe  places, 
the  party  fo  reftrained  is  faid  to  be  a  prifoner,  fo  long  as 
he  hath  not  his  liberty  freely  to  go  at  all  times,  to  all 
places  whither  he  will,  without  bail  or  mainprize.  Cowell^ 
edit.  1727. 

None  (hall  be  imprifoned  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land.  M.  C,  9  H.  3. 
c.  2.     25  Ed.  3.  Ji.  5.  c.  4. 

Bailiffs  accountant  not  having  lands  to  be  attached  by 
their  bodies,  to  render  account.     St.  Marleb.  52  i/.  3. 

Execution  againft  the  body  on  a  ftatute  merchant,  St. 
de  Merc.    II  Ed.  i. 

The  creditor  on  a  ftatute  merchant  to  find  his  debtor 
in  prifon  with  bread  and  water,  St.  de  Merc.  11  Ed.  I. 
and  to  recover  it  in  cofts.     Ibid. 

See  i?airc  31mp?ifonmeut,  l^aljcas  Cc^puis. 

31ntp?Op^tatton,  Is  properly  fo  called,  when  a  benefice 
eccleiiaftical  is  in  the  hands  of  a  layman  ;  and  appropria- 
tion when  in  the  h^nds  of  a  bifhop,  college  or  religious 
houfe,  though  fometimes  they  are  confounded.  It  is  faid 
there  are  3845    mpropriations  in  England.     Id.  ib. 

3!mp;to\jEmcnt.    See  ;3pp?oijcmcr.t. 

Binip^UiarC,  To  improve  land.  Impruiamentum,  the 
improvement  fo  made  of  it.     Id.  ib. 

3Sn 
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3ltt  MltCt  tilOit,  In  another's  right ;  as  where  execu- 
tors or  admin illrators  fue  for  a  debt  or  duty,  i^c.  of  the 
leftator  or  inteftate. 

ICablatlta,  Profit  or  prodirft  of  ground.  Coivell, 
edit.    1727. 

3lul)0?l)  ant)  £)tttlJO?I;,  Saxon.  See  Camden's  Bri- 
tan.  in  (Jttadinis,-  where  he  fays,  fpeaking  of  Edeling- 
ham,  the  barony  of  Patrick  Earl  of  Dunbare,  wlnich  aU'o 
was  Inborow  and  Outhsrow  between  England  and  Scotland, 
as  we  read  in  the  book  of  Inquifitions,  that  is,  (as  he  be- 
lieves) he  was  to  allow,  and  to  obferve  in  this  part  the 
ingrefs  and  egrefs  of  thofe  that  travelled  to  and  fro  be- 
tween both  realms ;  for  EngUflmien  in  ancient  time  called 
i-.  their  language  an  entry  and  fort'Court  or  gate-houfe, 
inborow.      Cowe/I,  edit.    1727. 

3;tUattClIarC,  To  reduce  a  thing  to  ferve  inftead  of  a 
ealtle  ;  the  word  is  often  applied  to  churches,  as  in  Gcrvaf. 
Dorcb.  anno  1144.  viz.  ^'i  poji  mortem  patris  ecclefiam 
incaftellatam  retinebat.  So  in  Malm/bury.  Ecckfiam  B. 
Maria  gcnctricis  Dei  Lincoln,   incaftellaverat. 

31tt  tafit  roufimili.    See  Caftt  ronftmilt» 
3tt  rafu  pioijifo.    Caftt  ppljtfo, 
Sncauttum.    See  QEncauftunt. 
3lncculiiaEp.    See  ;9rfon,  Burning, 

3!nre})ttOn.  The  fame  perfon  is  patron  and  incum- 
bent, and  he  devifes  the  next  avoidance  ;  it  was  objeded, 
that  by  his  death  the  church  is  void,  and  then  the  pre- 
fentation  is  a  chofe  en  action,  and  not  grantable,  and  the 
devife  takes  not  efFe<£l  till  after  the  death  of  devifor,  and 
therefore  void  ;  but  held  a  good  devife,  becaufe  it  has  in- 
ception in  his  life.  Rol.  Rep.  214.  13  Jac.  B.  R.  in 
cafe  of  Harris  v.  Aujlen.     3  Bulji.  42.   5.  P. 

The  condition  of  a  leafe  was,  that  if  he  alien  to  any 
perfon  during  his  life,  the  lefibr  might  enter.  LelTce  de- 
vifes it  to  B.  this  does  not  take  efFedl  in  his  life,  but 
has  inception  in  his  life.  Rol.  R,  214,  cites  D.  45.  b. 
3  BulJ.  S.  C.  cited. 

Leafe  to  A.  for  life,  remainder  to  the  right  heir  of  A. 
this  is  a  good  remainder  to  veft  upon  the  death  of  A.  for 
the  inception  in  his  life.     Rol.  R.  215.  cites  7  H.  4. 

Inftitution  gives  inception  to  a  lay  fee,  fo  that  if  a 
caveat  be  entered  after  to  prevent  induftion,  a  prohibi- 
tion fhall  he  granted.  2  Rol.  294.  Prohibition  (M) 
//.  14- 

3jnccff.    See  Heinmiffs!, 

.  31ntl;antCf,  (hcantator)  Is  he  that  by  charms  or 
verfes  conjures  the  devil,  ^i  carminibus  vel  cantiunculis 
damonem  adjurat.  The  ancients  called  them  carmina, 
becaufe  in  thofe  days  their  charms  were  in  verfe.  4  Par. 
Injfl.  44.     See  lMiU\)tX&lU 

BlttCljantteflS,  (IncantatrixJ  Is  a  woman  that  ufes 
charms  and  incantations.     See  3!ntljaiU£C. 

Btndjartart,  To  give  any  thing  by  an  inftrument  in 
writing.  ConceJJit  ipfi  comiti  terram  ipfam  (3'  incharta- 
vit  poji  aliquot  annos,  ut  pojfejfio  fua  fic  firtnius  roboretur. 
Matt.  Parif.  Anno  1252. 

3IUttH0nt,  Incidens,  Signifies  a  thing  necefTarily  de- 
pending upon  another  as  more  principal.  For  example, 
a  court-baron  is  fo  incident  to  a  manor,  and  a  court  of 
pye-powders  to  a  fair,  that  they  cannot  be  fevered  by 
grant;  for  if  a  manor  or  fair  be  granied,  thefe  courts 
cannot  be  fevered.  Kit  chin,  fol.  36.  See  Co.  on  Litt. 
fol.  151. 

The  law  gives  to  every  tenant  for  life,  as  incident  to 
his  eftate  without  provifion  of  the  party,  three  kinds  of 
eftovers,  viz.  houfebote,  which  is  two- fold,  viz.  for 
building  and  burning.  Ploughbote,  that  is  eflover  for 
ploughing;  and  hay-bote,  that  is  eftover  for  fencing 
and  inclofing  ;  and  thefe  mufl  be  reafonabje,  and  Jeflce 
may  take  them  upon  the  land  demifed  without  any  a/fign- 
ment,  unlefs  reftrained  by  fpecial  covenant.  And  the 
fame  of  tenant  for  years.     Co.  Lit.  41.  ^. 

If  a  man  feifcd  of  land  in  fee,  leafes  it  for  life  or  years 
^excepting  all  timber  trees)  and  after  the  leflor  has  an 
intention  to  fell  the  trees  excepted  ;  the  law  gives  to 
him  and  fuch  as  will  buy  them  power,  as  incident  to  the 
exception,  to  come  upon  the  land  of  the  lefTur  to  (hew 
the  trees,  and  the  buyers  to  view  them  j  for  without  this 
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they  cannot   view  them.     Refolved  11  Rep.  52.  Uforffi 
cafe. 

Licence  to  lay  pipes  of  lead  in  another's  land  to  con- 
vey water  to  my  ciftern  ;  I  may  enter  and  dig  the  ground 
to  amend  the  faid  pipes,  though  it  he  not  exprefsly  gran- 
ted ;  for  it  is  incident  to  fuch  grant.  Br.  Incidents,  pi. 
8.  cites  9  Ed.  4.  35. 

If  licence  be  given  to  a  duke  to  hunt  in  a  park,  the 
law  for  conveniency  gives  fuch  attendance  as  are  requifite 
10  the  dignity  of  his  cftate.  9  Rep.  49.  b.  Trin.  8  Jac. 
in  the  Earl  of  Salop's  cafe. 

Licence  to  eredl  a  hay  ftack,  gives  licence  to  inclofe. 
Admitted.  Arg.  2  Rol.  R.  Hill.  17  Jac.  B.  R.  in 
cafe  of  IVebb  v.  Paternojier. 

At  nifiprius,  coram  Holt,  thequeftion  upon  evidence  was, 
whether  every  houfe  in  the  market  round,  had  fo  many  feet 
of  ground  toward  the  market  belonging  to  it.  Per  Holt 
Ch.  J.  If  the  aft  for  building  of  London  orders  a  man 
to  build  his  houfe  contiguous  to  his  neighbour's  foil,  it, 
of  necefTary  confequence,  gives  you  all  eafements  ove< 
your  neighbour's  foil,  as  lights,  pafTage,  &c.  without 
which  you  cannot  ufe  your  houfe  ;  but  thereby  gives  you 
no  intereft  in  the  foil.  And  in  this  cafe,  a  houfekeepe^ 
who  pretended  the  like  intereft  before  his  door,  though  he 
derived  his  title  under  another  perfon,  was  denied  to  be 
a  witnefs.  12  Mod.  372.  Peifch.  12  IV.  3.  Farmers  of 
Neivgatc  Market  v.   Dean  and  Chapter  of  St.  Paui'-i. 

If  a  man,  either  by  grant  or  prefcription,  has  a  right 
to  a  wreck  thrown  on  another's  land,  of  necefTary  con- 
fequence he  has  a  right  to  a  way  over  the  fame  land  to 
take  it ;  and  the  very  pofTefTion  of  the  wreck  is  in  him 
before  feifure.  6  Mod.  149.  Pafch.  ^Ann.  B.  R.  Anon\ 
See   14  Fin.  Abr.  tit.   Incidents. 

SiitcIaUHarf,  Is  mentioned  in  the  Monajilcon,  2  torn, 

p.  598.  and  fignifies  to  fetter  a  horfe,  viz.  Et  ft  inclau^ 

det  palefridum  Regis  dabit  ei  palefridum  4  marcarum,  tsfc. 

ilttlaitfa,      A    home-clofe,    or    inclofure   near    the 

houfe.- Die  ant  per  facramentum  fuum,  quod  capitate 

mejfuagium  valet  per  annum  cum  tota  inclaufa  11  fol. 
Paroch.  Antiquit.  pag.  31. 

3!n£lC,    To   what    duties   liable,  4  Tfill.  £jf  M.  c.  $. 
fea.  2.      7  Ann.  c.  7.  feet.  24.      12  Ann.  Ji.  2,  c.  21." 
SlUtlOfUCfiS,     Deilroying  them   in   the   night,    to  be 
made  good  by  the  neighbouring  towns,   13  Ed.  1.  Ji,  i. 
c.  46.     3  &"  4  Ed.  6.  c.  3.     6  Geo.  i.  c.  16. 

Throwing  down  inclofures  in  the  night,  to  be  punifli- 
ed  with  treble  damages,  3  ^  4  £;/.  6.  c.  3.  feet.  4. 
22  i^  23  Car.  2.  c.  7. 

Perfons  obtaining  inclofures  or  wafles  difabled,  9  6f  10 
JV.  3.  c.  36.  feet.  10. 

Taking  away  gates,  pales,  pofts,  (tiles  or  hedge  wootJ, 
or  dcftroying  them,  how  punifhed,  f^c.  43  Eliz.  c.  7. 
15  Car.  2.  c.  2.  3  IV.  &.  M.  c.  10.  /  9.  5  Geo.  t. 
c.  15.  feet.  6.     6  Geo.  i.  c.  16. 

See  ^)jp?oi)cmcnt,  Mattes'^ 
3!nconnncurj».    See  ILetonneR 

3uCOpolittIS,  Aprodor  or  vicar:  Prohibeo  ne  fummo- 
neas  monachos,  ^c.  ut  eant  ad  hmidreda,  nee  ad  firras,  jei 
incopolitos  fiios,  vel  umim  ex  hominibus  fuis  mittant.  Leg. 
H.  I.  M  naft.    I  tom.   pag.  1023. 

Snci'emcntum. Dedi  J.  B.  quoddam  incrementum 

terra  mca  apud  D.  'dc.  by  which  is  meant  a  parctl  of  lanj 
inclofed  out  of  common  or  wafle  ground.  But  the  word 
was  more  often  ufed  for  advance  in  rent  or  other  pay 
meut.  — —  Reddendo  antiquari  firmam  £3"  de  JncrcmentO 
xis.  Paroch.  Antiquit.  pag.  164.  Taxatio  fpirilualitath 
una  cum  iniiTcmemo  per  relaxaiionem.  [bid.  pag.  316.  To 
which  was  oppofed  decrement.im,  abatement,  wlicnce  dt- 
crements  in  the  buttery-books,  on  Accounts  of  Battelil^ 
in  Oxford.      Coivell,  edit.  1727. 

3illCtOar!j,  (Jncrodare.)  See  dEllfCOacijmeilt.  Ad- 
mirals and  their  ileputies  do  incroach  to  themfelves  jurif- 
diaions,  i3c.  15  R.  c.  4.  See  14  Vin.  Abr.  tit.  In- 
eroachmcnt. 

31ncumlcnt,  (from  the  Latin  verb  incumbo,  to  mind 
diligently,)  Is  a  clerk  refident  on  his  benefice  with  cure, 
Co.  Lit.  f.  119.  and  called  incumbent  of  that  church,  be- 
caufe he  doth  or  ought  to  bend  his  whole  ftudy  to  difcharge 
a  bi» 
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Iiis   cure.      10  H.  6.   7.  and    i  £3"  2  Ph.^  Ma.  c.  17. 

See  CSriIefiaftiral  loitrtis,  £Datl)]S,  SUitare  impcutt, 
^imonp,  lElicar, 
jnrumbjanrc.    See  ^o^tjagc,  ]^utrl)afe,  and  14 

^/«.  y/ir.  tit.  Incumbrance. 

3|nnirramEntHm,  Is  ufed  in  Rot.  Vafc.  17  Ed.  I.  M. 
13.  For  incurring  a  penalty,  or  becoming  fubjeft  to  a 
line  or  amercement.  So  incurri  alicui,  to  be  liable  to 
another's  legal  cenfure  or  punifliment.  As  in  the  flat.  2 
Wejim.  c.  27-  Statu  turn  eft  quod  ejtifmod't  tenentes  capitali- 
bus  dominis  aut  regi  incurrantur. 

31111) ebltatttS  alfumyftL,  Is  ufed  in  declarations  and 
law  proceedings,  where  one  is  indebted  unto  another  in 
any  certain  fum  ;  and  the  law  creates  it  :  It  is  alfo  an 
aftion  thereupon.  Pract.  Attorn.  And  it  has  been 
held,  that  the  a£tion  upon  indebitatus  affumpfit  lies  in  no 
cafe,  but  where  debt  will  lie  for  the  fame  thing,     i  Salk. 

23.    See  aaion,  HlTumpDt. 

3ill5£Cinial)IC,  (IndedmabHis)  That  is  not  tithable,  or 
oupht  not  to  pay  any  tithe.      2  par.  Inji.  490. 

3iltDEfnfiblE,  That  cannot  be  defeated,  undone,  or 
made  void  :    As  a  good  and  indefeifible  ejiate,  i3'c. 

3lnf0f£nfU0,  One  that  is  impleaded,  and  rtfufeth  to 
anfwer.  Et  prtsdictus  Judaus  nihil  fcifcit  dicer e  contra 
Jectam  dicti  Ricardi,  nee  voluit  ponere  fe  in  inquifttionem 
aliquam.  Confideratum  eft,  quod  tanquam  indefenfus  fit  in 
mijericordiay  i^c.     Communia  de  Mich.  50  H,  3.  Rot, 

4.   Intus. 

31nDEntnitp,  When  a  church  is  appropriate  to  an 
abbcv  or  college,  then  the  archdeacon  for  ever  lofeth  his 
induflion  money,  in  recompence  whereof  he  fhall  have 
yearly  out  of  the  church  fo  appropriate  xii  d.  or  ii  s. 
more  or  lefs,  for  a  yearly  penfion,  as  it  is  agreed  at  the 
time  of  the  appropriating  :  And  his  payments  are  called 
penjions  or  indemnities.  MS.  in  Bibl.  Cott,  fub  efBgie 
Cleopatrie.  F.  i.   tol.  84.  a. 

General  indemnities  in  time  of  infurredlion,  i  Ed.  3. 
Ji.  I.  c.  I.  Ji.  2.  c.  3.  14  Ed.  3.  c.  2,  £^  3.  5 
R.  2.  Ji.  I.  C.6.  n  R.  2.  c.  I.  21  R.  2.  c.  14.  7 
H.  4.  c.  18.  I  H.  5.  c.  6.  1  H.  7.  c.  6.  12  Car.  2. 
€.  II.  1  IV.&  M.  Ji.  2.  c.  8.  2W.i^  M.  ft.  2. 
c.  13.  4  y  5  ^.  y  M.  c.  19.  I  G.  I.  Ji.  2.  c.  39. 
19  Geo.  2.   c.  20.  i^  39.  feet.  18. 

31nDEUtUCE,  (Indentura)  Is  a  writing  comprifing  fome 
contra£l,  conveyance  or  covenant  between  two  or  more, 
and  being  indented  in  the  top  anfwerable  to  another  part, 
which  hath  the  fame  contents,  it  thence  takes  its  name  ; 
and  differs  from  a  deed  poll,  which  is  a  fingle  deed  unin- 
dented.     Ccke  on  Litt.  fol.  229. 

If  a  deed  or  writing  begins,  This  indenture,  bfc.  and 
is  not  indented,  it  is  no  indenture  ;  but  it  may  work  as 
a  deed  poll :  But  if  the  deed  is  actually  indented,  and 
there  are  no  words  importing  an  indenture,  it  is  never- 
thelefs  an  indenture  in  law.  JFood's  Inft.  223.  Cro.  Eliz. 
472.  A  deed  of  bargain  and  fale  of  freehold  lands,  (Jc. 
muft  be  by  indenture  inrolled,  i^c.  Stat.  17  U.  8.  cap. 
16.  Words  in  indentures,  though  of  one  party  only, 
are  binding  to  both  parties.      Cro.  Eliz.  202,   657. 

BBnuia  Compaup.    See  Calt^luuia  Comjjanp. 

Jnllia  gOOCg,  A  duty  upon  India  linens  and  filks 
expored,   1  jac.  2.  c,  5. 

All  India  goods  to  be  fold  by  inch  of  candle,  9  £if  10 
JV.  3.  c.  44.  /  69. 

A  duty  of  5  per  cent,  upon  India  goods,  g  £5?  10  IF. 
3.    c.  44.  fi^-  76. 

Additional  duties  on  wrought  filk,  ^c.  9  ^  10  JV.  3. 
c.  44.  feit.  80.     11  bf  11  TV.  2-   c.  3. 

Made  perpetual,  7  Ann.  c,  7.  and  part  of  the  aggre- 
gate fund,   3  Geo.  i.  c.  8. 

Drawback  on  exportation,    1 1  iif  12  /^T.  3.  f.  3.  /  5. 

Several  India  goods  prohibited  to  be  worn,  or  to  be 
imported  in  any  other  port  than  London,  11  (sf  12W.  2- 
c.  10.     10  Geo.  I.  c.  I  r. 

Wrought  filks,  l^c.  to  be  warehoufed  till  exported, 
II  £3"  12  [y.  3.  c.  10.  fea.  2. 

Proof  to  lie  on  owner,   ii  &"  12  ^K  3.  f.  lO.  /  4. 

No  duties  but  the  half  fubfidy,  11  £3"  12  IF.  3.  c.  10. 
fen.  10. 

The  terms  muflins  and  painted  callicoes  explained,  12 
fcf  13  ?^.  3.  c.  II.  fe£i.  14. 
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Duties  on  japanned  and  lacquered  goods  to  be  paid  ad 
valorem,   12  £^  13  /^.  3,    f.  11.  fefi.  15, 

Unrated  India  goods  to  pay  cultom  as  fold  at  the  fale, 
2  £3"  3  Ann.  c.  9.  feii.  6. 

Security  to  be  given  for  importing  the  goods  to  Great 
Britain,  and  paying  the  duties,  6  Ann.  c.  3. 

Bonds  for  exporting  India  goods  to  be  celivcred  up,  if 
no  profecution  within  three  years,  8  Ann,  c.  13.  /  24. 

India  goods  to  be  carried  to  Ireland  only  from  £.1'^- 
land,  5  Geo.  i.  c.  11.  f.  12, 

Printed  filks,  callicoes,  ^£3'<-.  not  marked  forfeited,  5 
Geo.  I.  c.  II.  f.  15. 

India  goods  carried  to  Ireland,  Jetfy,  Guernfey,  AUer- 
ney,  Sark  or  Man,  or  the  plantations,  not  fhipped  in 
Great  Britain,  forfeiture  of  (hip  and  goods,  7  Geo.  i.  c. 
21.  feii.  9. 

The  time  of  fale  for  unrated  India  goods,  enlarged  to 
three  years,  7  Geo.  i.  c.  21.  feif.  11, 

The  II  £3f  12  ^  3.  f.  10.  fhall  not  extend  to  any 
goods  made  up  in  furniture  before  the  25th  of  December 
1722,   10  Geo.  I.  c.  II. 

Foreign  goods  may  be  taken  out  of  warehoufes  and 
refrefhed,   15  Geo.  2.  c.  31,  feii.  8. 

Unrated  Eaji-India  goods  to  pay  fubfidy  of  5  per  tent. 
21  Geo.  2.  c.  2.  feSi.  2. 

SlnDicabit,  Is  a  writ  or  prohibition  that  lieth  for  a  pa- 
tron of  a  church  whofe  clerk  is  defendant  in  court 
chriftian,  in  aflion  of  [tithes  commenced  by  another 
clerk,  and  extending  to  the  fourth  part  of  tr.e  church, 
or  of  the  tithes  belonging  to  it ;  for  in  this  cafe  the  fuit 
belongeth  to  the  King's  court  by  the  flat.  IVefim.  2.  c.  5. 
Wherefore  the  patron  of  the  defendant,  being  like  to  be 
prejudiced  in  his  church  and  advowfon,  if  the  plaintifF 
obtain  in  the  court  chriftian,  hath  this  means  to  remove 
it  to  the  King's  court.  Reg.  Orig.  fol.  35.  See  Old 
Nat.  Brev.  fol.  31.  and  Britton,  c.  icg. 

Remedy  for  the  patron  difturbed  by  it,  13  Ed.  i.  Ji, 

1,  c.  5.  feif.  4. 

The  ecclefiaftical  court  may  hold  plea  of  tithes  not 
amounting  to  the  fourth  of  the  church,  St.  Circumfp. 
Agatis,   II  Ed.  i.  Ji.  4. 

It  fhall  not  be  granted  till  the  matter  is  contefled  in 
the  fpiritual  court,  34  Ed.  i.  Ji.  1. 

IltDirO  ar.D  3inf  igO,  Reftraints  on  exporting  it  from 
the  plantations  before  it  hath   been  in  England,   12  Car. 

2.  cap.  18.  fea.  iS.      15  Car.  2.  c.  7.  fea.  9. 
To  what  duties  liable,  t^ff.  i^  M.  r.  5.  Jeil.  2. 
Indico  may  be  imported,  7  Ceo.  2.  c.  18. 
3ilHiitfCll,  (Indiiiatus)  When  any  one  is  accufed  by  bill 

or  declaration,  preferred  to  jurors  at  the  King's  fuit, 
for  fome  offence,  either  criminal  or  penal,  he  is  faid 
to  be  indited  thereof.      Couiell,  edit.  1727. 

3|nt)t£ttO,  The  fame  with  indiftment.  Nonnunquam 
ennn  fiunt  accufationes  de  forejia,  £3*  indi(Sliones  vulgariter 
ftc  appellata.     Du  Frefne, 

SinlliCtion,  (Indiaio,  ab  indicendo)  The  fpace  of  fifteen 
years,  by  which  account  charters  and  publick  writings 
were  dated  at  Rome,  and  anciently  in  England  too,  every 
year  ftill  increafing  one,  till  it  came  to  fifteen,  and  re- 
turning to  one  again  ;  which  account  of  time  began  at 
the  difmiflion  of  the  Nicene  council.  Anno  312.  Faifa 
funt  hac  anno  Daminic4S  nativitatis  904.  Indi(9ione  8. 
Rcgni  vero  Eadgari  Anglorum  Regis  fexto.  Charta  Ead- 
gari  Regis  Ofwaldo  epifcopo  Wergeceajire.  And  a  charter 
of  King  Hen.  III.  dated  apud  Chippenham,  18'  die  April 
indlctione  nana.  Anno  Domini  i2bb.  Cowell,  edit. 
1727. 

3IUtlirttnettt,  (Indinamentum,  from  the  French  endi- 
ter,  deferre  nomen  alicujus,  indicare,)  Is  a  bill  or  de- 
claration made  in  form  of  law,  (for  the  benefit  of  the 
commonwealth)  exhibited  as  an  accufation  of  one  for 
fome  offence,  either  criminal  or  penal,  unto  jurors,  and 
by  their  verdift  found  and  prefented  to  be  true,  before  an 
officer  having  power  to  punifh  the  fame  offence.  It 
feems  to  be  an  accufation,  becaufe  the  jury  that  inquireth 
of  the  offence,  doth  not  receive  it,  until  the  party  that 
offereth  the  bill  appearing  fubfcribe  his  name,  and  proffer 
oath  for  the  truth  of  it.  It  is  always  at  the  fuit  of  the 
King,  and  differs  from  an  accufation  in  this,  that  thg 
T  t  t  preferr» 
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prefemr  is  no  way  tied  to  the  proof  thereof  upon  any 
penalty,  if  it  be  not  proved,  except  there  appear  confpi- 
racy.  Cowell.  See  Smith  de  Rep.  Angl.  lib.  2.  cap.  19. 
Staundf.  PL  Cor.  lib.  2.  cap.  23,  24.  Jic  vfq;  ad  34. 

An  indictment  is  defined  an  accufation  at  the  fuit  of 
the  King,  by  the  oath  of  twelve  men,  of  the  fame  county 
wherein  the  offence  was  committed,  returned  to  inquire 
of  all  offences  in  general  in  the  county,  determinable  by 
the  court  in  which  they  are  returned,  and  finding  a  bill 
brought  before  them  to  be  true  :  But  when  fuch  accu- 
fation is  found  by  a  grand  jury,  without  any  bill  brought 
before  them,  and  afterwards  reduced  to  a  formed  indiS- 
ment,  it  is  called  a  prefentment  ;  And  when  it  is  found 
by  the  jurors  returned  to  inquire  of  that  particular  offence 
only  which  is  indifled,  it  is  properly  called  an  inquifuion. 
2  Hawk.  P.  C.  209. 

An  indidment  is  a  brief  narrative  of  an  offence  com- 
mitted by  any  perfon,  which  the  publick  good  requires 
fhould  be  puniflied  ;  and  therefore  it  is  faid  to  be  a  pro- 
fecution  at  the  fuit  of  the  King  merely.  2  Hal.  HijL 
P.  C.  169.     2  Hawk.  P.  C.  210. 

Hence  alfo,  from  its  being  the  King's  fuit,  it  is  every 
day  admitted  that  the  party,  who  profecutcs  it,  is  a  good 
witnefs  to  prove  it.     2  Hawk.  P.  C.  210. 

And  from  its  being  the  Kmg's  fuit  it  is  agreed,  that  no 
damages  can  be  given  the  party  grieved  upon  an  indidl- 
ment,  or  any  other  criminal  profecution  ;  notwithflandmg 
the  King,  by  his  commiffion  erecting  a  new  court,  ex- 
prefsly  dired  that  the  partv  fhall  recover  damages  by  fuch 
a  profecution.  2  Roll.  Abr.  83.  Cro.  Car,  531,  558. 
2  Hawk.  P.C.  21  o. 

Alfo  where  by  ftatute  damages  are  given  to  the  party 
grieved  by  the  offence  intended  to  be  tedrefled,  it  feems 
that  they  cannot  be  recovered  on  an  indidment  grounded 
on  fuch  flatute,  unlefs  fuch  method  of  recovering  tiiem 
beexprefsly  given  by  the  ftatute;  but  that  they  ought  to 
be  fued  for  in  an  aftion  on  the  ftatute,  in  the  name  of 
the  party  grieved,  i  Jones  380,  Cro.  Car.  448.  i 
Roll.  Jbr.  220.     2  Hawk.  P.  C.  210. 

But  if  a  ftatute  prohibit  any  aft  to  be  done,  and  by  a 
fubftantive  claufe  gives  a  recovery  by  adlion  of  debt,  bill, 
plaint,  or  information,  but  mentions  not  indiftment, 
the  party  may  be  indifted  upon  the  prohibitory  claufe, 
and  thereupon  fined,  but  not  to  recover  the  penalty,  as 
upon  the  ftatute  of  3  Jac.  cap.  5.  prohibiting  recufants 
to  baptize  their  children  by  a  popifh  prieft ;  but  then  it 
feems  the  fine  ought  not  to  exceed  the  penalty.  2  Hal. 
Hi/i.  P.  C.  171.  and  fee  Cro.  Jac.  643-4. 

But  if  the  ad  be  not  prohibitory,  but  only  that  if  any 
perfon  (hall  do  fuch  a  thing  he  fliall  forfeit  5/.  to  be  re- 
covered by  adlion  of  debt,  bill,  plaint,  or  information, 
he  cannot  be  indiSed  for  it ;  but  the  proceeding  muft  be 
by  aiSion,  bill,  plaint  or  information,  2  Hat.  Hi/i.  P. 
C.  171. 

And  altho'  damages  cannot  be  recovered  on  an  indi£l- 
ment,  yet  the  court  of  King's  Bench,  having  the  King's 
privy  feal  for  that  purpofe,  may  give  to  the  profecutor 
the  third  part  of  the  fine  affeffed  on  a  criminal  profe- 
cution for  any  offence  whatfoever.  i  Keb.  487.  2  Hawk, 
P.C.  210. 

Alfo  it  is  every  day's  pradice  of  that  court,  to  induce 
defendants  to  make  fatisfadlion  to  the  profecutors  for  the 
coftsof  the  profecution,  and  alfo  for  the  damages  fuftained 
by  the  injury,  whereof  the  defendants  are  convifled,  by 
intimating  an  inclination  on  that  account  to  mitigate  the 
fine  due  to  the  King.     2  Hawk.  P.  C.  210. 

1.  Jyhat  matters  are  indlclable;  where  an  indi^ment  is 
necejfary,  or  the  party  may  be  tried  for  a  capital  offence 
without  it. 

2.  By  whom  an  indi£lment  is  to  be  found;  who  may  and 
ought  to  be  indiilors  ;  and  whether  the  indiSfors,  or  grand 
jury,  may  find  part  of  a  bill  brought  before  them  true,  and 
part  falfe. 

3.  Within  what  place  the  offence  inquired  of  mujl  arife. 

4.  IVhat  ought  to  be  the  form  of  the  body  of  an  indiHment 
at  Common  law,  and  how  it  ought  to  fet  forth,  i.  The 
fubjiance  and  manner  of  the  fa£i ;  idly^  The  perfons  men- 
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tioned  or  referred  to  in  it  ;  2^!y,  The  thing  wherein  the 
offence  was  comir.ittcd ;  and  ^th!y.  The  circumjlances  of 
time  and  place. 

5.  If  here  the  offence  indiJfed  may  he  laid  jointly,  and 
where  feverally,  and  where  both  jointly  and  fevtrally  ;  and 
where  the  offences  of  fever al  perfons  may  be  laid  in  one  in- 
diilment. 

6.  IFliat  ought  to  be  the  form  of  the  caption  of  an  indiSf- 
ment ;  and  where  an  indictment  may  be  qunfhed. 

I.  IVhat  matters  are  indiOable;  where  an  indiilment  is 
neceffary,  or  the  party  may  be  tried  for  a  capital  offence 
without  it. 

Not  only  capital  offences,  fuch  as  trcafons  and  feloniej, 
are  indi<3:able,  but  likewife  all  other  crimes  being  of  » 
publick  nature,  and  mala  in  fe,  tho'  of  an  inferior  kind, 
as  mifprifions,  and  all  other  contempts,  all  difturbances 
of  the  peace,  all  oppreflions,  and  all  other  mifdemeanors 
whatfoever  of  a  publick  evil  example  ag^inft  the  Common 
law,  may  be  indifted.     2  Hawk.  P.  C,  210. 

But  no  injuries  of  a  private  nature,  unic-fs  thev  fomc 
way  concern  the  King,  can  be  puniflied  by  way  of  indict- 
ment at  Common  law.  27  //ff.  pi.  20.  Bro.  Indi£imcnt 
16,      Carth.  277.     Prefentment  26. 

Alfo  generally  where  a  ftatute  either  prohibits  a  matter 
of  publick  grievance,  or  commands  a  matter  of  publick 
convenience,  as  the  repairing  tiie  common  ftreets  of  a 
town,  Is'c.  every  fuch  difobedience  of  fuch  ftatute  is  in- 
didlable ;  but  if  the  party  liath  once  been  fined  on  an 
adlion  on  the  ftatute,  fuch  fine  is,  it  feems,  a  good  bar  to 
the  indiflmcnr,  becaufe  by  the  fine  the  end  of  the  ftatute 
is  fatisfied.  2  InJ}.  55,  163.  Cro,  Jac.  577.  I  Med. 
34.      1  Sid.  209. 

Alfo  if  a  ftatute  extend  only  to  private  perfons,  or 
if  it  extend  to  all  perfons  in  general,  but  chiefly  concern 
difputes  of  a  private  nature,  as  thofe  relating  to  diftreffes 
made  by  lords  on  their  tenants,  it  is  faid,  that  offences 
againft  fuch  ftatute  will  hardly  bear  an  iiididlment.  Sid. 
209.  2  Mod.  34.  I  Mod.  71,  288.  I  Lev.  2qg. 
Roym.  205.  I  Vent.  104.  2  Injl.  ill,  232,  %  PIdwk. 
P.C.  211. 

Alfo  where  a  ftatute  makes  a  new  cffence,  which  was 
no  way  prohibited  by  the  Common  law,  and  appoints  a 
particular  proceeding  againft  the  offender,  as  by  commit- 
ment, or  adlion  of  debt,  or  information,  &c.  without 
mentioning  an  ind.'dlment,  it  feems  to  be  fettled  at  this 
day,  that  it  will  not  maintain  an  indidlmenf,  becaufe  the 
mentioning  the  other  methods  of  proceeding  only  feems 
impliedly  to  excufe  that  of  indidlment.  1  Shoiv.  398. 
3A'^i.  34,  273.     Cr<7.  y^f.  643,  644.     ^Mod.-jC).  I 

Yet  it  hath  been  adjudged,  that  if  fuch  a  ftatute  givai,  I 
a  recovery  by  adlion  of  debt,  bill,  plaint  or  information,    iJ 
or  otherwife,  it  authorizes  a  proceeding  by  way  of  in- 
didlment.     Trin.  3  Geo.  i.    Rex  v.  Dixon.      %  Hawk. 
P.C.  211. 

Alfo  where  a  ftatute  adds  a  new  penalty  to  an  offence 
prohibited  alfo  by  the  Common  law,  it  is  in  the  eledlion  J 
of  the  profecutor  to  proceed  either  at  Common  law,  of,  V 
on  the  ftatute;  and  if  he  conclude  his  indidlment  contra 
formam  Jiatuti,  and  cannot  make  it  good  as-an  indidl- 
ment on  the  ftatute,  yet  if  the  indidlment  be  good  as 
an  indidlment  at  Common  law,  it  fhall  fiand  as  fuch, 
and  the  words  contra  formam  Jiatuti  fliall  be  rejedled. 
2  Hawk.  P.  C.  211. 

In  all  criminal  cafes  the  mofl  regular  and  fafe  way, 
and  moft  confonant  to  the  Common  law,  and  the  ftatutes 
oi  Magna  Charta,  cap.  29.  5  Ed.  3.  cap.  9.  25  Ed.  3, 
cap.  4.  28  Ed.  3.  cap.  3.  and  42  Ed.  3.  cap.  3.  is  by 
prefentment  or  indidlment  of  twelve  fwoin  men  ;  yet  at 
Common  law  there  were  feveral  means  of  putting  the 
party  to  anfwer  for  a  criminal  offence  without  any  indidl- 
ment, fome  whereof  are  ftill  in  force  ;  and  others  either 
grown  obfolete  or  wholly  taken  away  by  ftatute,  2  Hal, 
Hijl.  P.  C.  cap.  20. 

I.  If  a  tbief  or  robber  had,  on  frefh  pur  fuit,  been 
taken  with  the  mainour,  and  the  goods  found  upon  fiim 
brought  into  the  court  with  him,  he  might  have  been 

tried 
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tried  immediately,  without  any  indicSment :  And  thU  is 
faid  to  have  been  the  proper  method  of  proceeding  in  fuch 
manors  which  had  the  franchife  of  infangthefe,  but  is 
obfolete  at  this  day.     2  FLiw.k.  P.C.211. 

2.  Another  Icind  of  proceeding  in  cafes  capital  without 
indiflments  is,  where  an  appeal  is  brought  at  the  fuit  of 
the  party,  and  the  plaint'fr  is  nonfuit  upon  that  appeal, 
yet  the  offender  (hall  be  arraigned  at  the  King's  fuit  upon 
fuch  appeal  ;  and  (o  it  is  in  cafe  the  appellant  die,  or  re- 
lea  fc  ;  and  in  fuch  cafe,  ahho'  tl;e  party  be  indi6ted  as 
well  as  appealed,  yet  upon  the  nonfuit  of  the  plaintiff, 
the  proceeding  for  the  King  fliall  not  be  upon  the  in- 
dictment, but  upon  the  appeal.  2  Hal.  H'tJ}.  P.  C. 
tap.  20. 

3.  If  a  perfon  in(li<fled  of  treafcn  or  felony  confeffes 
the  fatS,  and  accufes  others  of  being  guilty  of  the  fame 
offence  with  him,  by  which  he  becomes  and  is  admitted 
an  approver,  the  parties  accuftd  may,  on  his  appeal,  be 
tried  without  other  indiflment  or  prefentmenr.  2  Hal. 
Hiji.  P.  C.  cap.  2  .  but  for  the  learning  hereof,  fee 
2  Hawk.  P.  C.  204.,  225,  (^c. 

4.  There  were  before  the  ftatute  of  i  H.  4.  cap.  14. 
appeals  by  particular  perfons,  efpecially  of  treafon,  in 
parliament,  which  are  faid  to  have  been  very  frequent  in 
ancient  limej,  and  efpecially  in  the  reign  of  Ric.  2.  but 
are  now  wholly  taken  away  by  the  faid  flatute  ;  and 
therefore  where  in  the  re'gn  oi Car.  2.  the  Earl  of  Brijiol 
prefetred  .irnclcs  of  high  treafon,  and  other  mifdemeanois, 
agair.ft  the  Earl  of  Clarendon,  it  was  refolved  by  all  the 
judges,  that  fuch  articles  were  within  the  faid  ftatute  I 
H.  4.     2  Hat.  Hiji.  P  C.  cap.  20. 

But  impeachments  by  the  houfe  of  commons  of  high 
treafon,  or  other  rnifdenieanors,  in  the  lords  lioufe,  have 
been  frequently  in  practice,  norwithftanding  the  ftatutt  of 
I  H.  4.  and  are  ixither  within  ti.e  vi'ords  nor  intent  cf 
that  ftatute  ;  for  it  is  a  prefentment  by  the  moft  folemn 
grand  inqueft  of  the  whole  kingdom,  2  Hal.  Hi/}.  P.  C. 
cap.  2. 

5.  If  in  a  civil  aflion  in  the  King's  Benrh  de  mulkre 
obducia  cum  bonis  viri,  up«n  Not  guilty  pleaded,  the  de- 
fendant be  convifted  and  found  guilty  of  havint^  carried 
away  the  woman  and  uoods  With  force  and  ftlonioufly, 
he  may  be  put  to  anfwer  the  felony  without  farther  accu- 
fation  ;  for  fuch  a  charge,  by  the  oatti  of  twelve  men, 
on  their  enquiry  into  the  merits  of  a  caufe,  in  a  court 
which  has  jurifdiftion  over  the  crime,  is  equivalent  to  an 
indiiflment;  and  the  King  being  always,  in  judgment  of 
law,  prefent  in  court,  may  take  advantage  of  any  matter 
therein  properly  difclofed  for  his  benefit.  2  Hawk.  P.  C. 
211.  and  feveral  authorities  there  cited.  2  Hal.  Hift. 
tap.  20. 

So  if  upon  a  fpeclal  verdid,  in  a  common  aftion  of 
trefpafs  brought  in  the  King's  Bench,  it  be  found  that 
the  defendant  took  them  felnnioufly,  this  may  ferve  for 
an  indidment.  2  Hawk.  P.C.  211.  2  Hal.  HiJi.  cap. 
20. 

So  if  in  an  aiSion  of  flander,  for  calling  a  man  a  thief, 
the  defendant  jufiifies  that  he  ftule  goods,  and  iffue  there- 
upon taken,  it  be  found  for  the  defendant ;  if  this  be  in 
the  King's  Bench,  and  for  felony  in  the  fame  county 
where  the  court  fit-,  or  if  it  be  before  juflices  of  affize, 
who  have  alfo  a  commiilion  of  gaol-delivery,  he  fliall  be 
forthwith  arraigned  upon  this  verdidt,  as  on  an  indiifl- 
ment ;  and  the  reafon  is,  bctaufe  here  is  a  verdict  of 
twelve  men  in  thcfe  cafes,  and  fo  the  verdi<3,  tho'  in  a 
civil  aftion,  ferves  the  King's  fuit  as  an  indiiSment,  and 
is  not  contrary  to  tl)e  ads  of  25,  28,  and  42  Ed.  3. 
which  ena£t.  That  r.o  man  ftiall  be  put  to  anfwer,  iSc. 
but  by  indictment  or  prefentment.  2  Hal.  Hijh  cap. 
20. 

But  fiich  a  finding,  in  a  court  which  hath  not  jurif- 
diflion,  is  of  no  force.     2  Hawk.  P.  C.  211. 

Neither  fliall  a  jury's  finding  A.  guilty  on  the  trial  of 
an  indidtment  againft  B.  amount  to  an  indidment  againft 
B.  becaufe  the  finding  of  one  man  guilty  on  the  trial  of 
another  is  extrajudicial,  except  only  in  the  cafe  of  a  coro- 
net's inqueft  of  death,  taken  on  viev/  ;  for  the  finding  a 
ftranger  guilty,  upon  the  acquittal  of  a  defendant,  on  the 
•trial  of  iuch  an  inqueft,  is  not  wholly  extrajudicial,  be- 
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csufe  the  jury  acquitting  the  man  on  fuch  an  inqueft> 
muft  inquire  what  other  perfon  did  the  fad.  2  Hawk. 
P.C.  212. 

Alfo  if  on  a  declaration  in  the  King's  Bench  againft  y^. 
for  having  been  guilty  of  a  mifdemeanor  fimul  cum  B, 
the  jury  find  B.  guilty  ;  it  is  faid,  that  fuch  a  finding  is 
equivalent  to  an  iiididment,  becaufe  it  is  not  wholly 
extrajudicial.      2  Hawk.  P.C.  212. 

6.  If  the  fheriff  return  a  refcue  of  a  prifoner  taken  for 
felony,  or  a  breach  of  prifon  by  one  arrefted  for  felony, 
this  is  not  fufficient  to  arraign  the  party,  nor  doth  it  coun- 
tervail an  indldtment,  for  it  is  not  by  the  oath  of  twelve 
men.  2  Hal.  Hijl.  P.  C.  cap.  20.  2  Hawk.  P.  C. 
214. 

And  altho'  informations  are  pradifed  oftentimes  in  the 
Crown-office  in  cafes  criminal,  and  by  many  penal  fta- 
tutes,  the  profecution  upon  them  is  by  the  ads  thtrnfelves 
limited  to  be  by  bill,  plaint,  information,  or  inddment, 
yet  the  method  of  profecution  of  capital  offences  is  ftill  to 
be  by  indidment,  except  in  the  cafes  above  mentioned. 
2  Hal.  HlJi.  P.  C.  cap.' 20,     See  5  Med.  459,  l^c. 

2.  By  whom  an  indiSlment  is  to  be  found;  who  may  and 
ought  to  be  indi£}ors ;  and  whether  the  indiflors^  or  grand 
jury,  may  find  part  of  a  bill  brought  before  them  true,  and 
part  falfe. 

Every  indidment  is  fo  be  found  by  twelve  lawful  liege 
freemen  of  the  county  wherein  the  crime  was  commi  ted, 
returned  by  the  proper  officer,  without  the  nomination  of 
any  other  perfon.     But  for  this  fee  head  of  3!uriCSl« 

They  muft  be  probi  ^  legales  homines;  therefore  it  is 

a  good  exception  to  one  returned  on  a  grand  jury,  that 

I  he  is  an  alien  or  villain,  attainted  in  a  confpiracy,  or  de- 

I  cies  tantum,  or  of  perjury,  or  outlawed,  or  attainted  of 

.  felony  or  pramunire.      2  Hale  HiJi.  P.  C.  155. 

It  feems  to  be  generally  agreed,  that  a  grand  jury  muft 
find  either  billa  vera,  or  ignoramus  for  the  whole;  and 
I  that  if  they  take  upon  them  to  find  it  fpecially  or  con- 
I  ditionally,  or  to  be  true  for  one  part  only,  and  not  for 
!  the  reft,  the  whole  is  void,  and  the  party  cannot  be  tried 
upon  it,  but   ought  to  be  indlded  anew.      2  Roll.  Rep. 
52.     3  Bulf.  206,     I  RoU.  Rep.  407.     2  Hawk.  P.  C« 
210. 
I       Hence  it  hath  teen  held,  that  if  a  grand  jury  indorfe  a 
bill  of  murder  billa  vera  fe  defendendo,  or  billa  vera  for 
maiiflaughter,   and  not  for  murder,  the  whole  is  void  ; 
■  and  the  reafon   hereof  given  is,  that  the  grand  jury  are 
i  not  to  diftinguifti  betwixt  murder  and  manflaughter,  for 
I  it  is  only  the  circumftance  of  malice  that  makes  the  dif- 
ference, and  that  may  be  implied  by  the  law  without  any 
I  fad  at  all ;  and  fo  it  lies  not  in  the  judgment  of  a  jury, 
but  of  the  judge  ;  alfo  the  intention  of  their  finding  in- 
didments  is,  that  there  may  be  no  malicious  profecution  ; 
and    therefore  if  the  matter  of  the  indidment  be  not 
framed  of  malice,  but  is  verifimilis,  tho'  it  be  not  vera^ 
yet  it  anfwers  their  oaths  to  prefent  it.     3  Bulf.  206. 
2  Roll.  Rep.  52.     I  Sid.  23.     2  Keb.  180.     Keil.  5. 

But  it  feems  to  be  now  agreed,  that  the  grand  jury 
may,  without  fubjeding  themfelves  to  any  punifhment, 
find  part  of  a  bill  true,  and  part  falfe,  and  that  againft 
the  diredion  of  the  court.     See  2  Hal.  161.  and  fee  tit. 

And  it  is  faid  by  Hale,  that  if  a  bill  of  indidment  be 
for  murder,  and  the  grand  jury  return  it  billa  vera  quoad 
manflaughter,  and  ignoramus  quoad  murder,  the  ufual 
courfe  is,  in  the  prcfence  of  the  grand  jufy,  to  ftrike  out 
malitiofe,  and  ex  malitia  fua  prtscogitata,  and  murdravit, 
and  leave  in  fo  much  as  makes  the  bill  to  be  bat  bare 
manflaughter.     2  Hal.  Hifl.  162. 

But  yet  the  fafeft  way  is  to  deliver  them  a  new  bill  for 
manflaughter,  and  they  to  indorfe  it  generally  billa  vera, 
for  the  words  of  the  indorfement  make  not  the  indid- 
ment, but  only  evidence  the  afl'entor  diffent  of  the  grand 
jury  ;  it  is  the  bill  itfelf  is  the  infirument,  when  af- 
firmed.    2  Hal.  HiJl.  162. 

But  notwithftanding  this  difcretlonary  power  in  the 
grand  jury,  yet  by  the  fame  author.  If  /.  be  killed  by  B. 
fo  that  it  doth  con/Jars  de  perfona  oicif:  i3'  oc:ideniis,  and  a 
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bill  of  murder  be  prefented  to  them,  regularly,  tliey  ought 
to  find  the  bill  for  murder,  and  not  tor  manflaugliter,  or 
fe  defmdendo  ;  becaufe  otherwil'e  offences  may  be  fmothered 
without  due  trial,  and  when  the  party  comes  upon  his 
trial,  the  whole  fad  will  be  examined  before  the  court 
and  the  petty  jury  ;  and  in  many  cafes  it  is  a  great  dif- 
advantage  to  the  party  accufed  ;  for  if  a  man  kill  B.  in 
his  own  defence,  or  pir  infortunium,  or  poffibly  in  exe- 
cu'inc  the  procefs  of  law,  u^,oii  an  afTault  made  upon 
him,  or  in  his  own  defence  upon  the  highway,  or  in  de- 
fence of  his  houfe  againfl  thofe  who  come  to  rob  him, 
(in  which  three  laft  cafes  it  is  neither  felony  nor  for- 
feiture, but  upon  Not  guilty  pleaded,  he  ought  to  be 
acquitted,)  yet  if  the  grand  inqucft  find  ignontmus  upon 
the  bill,  or  find  the  fpecial  matter,  whereby  the  prifoner 
is  difmifled  and  difcharged,  he  may  neverthelefs  be  in- 
dited for  murder  feven  years  after.      2  Hal.  Hifl.  158. 

If  the  grand  jury  indorfe  an  indiilmeut  on  the  ftatutes 
offalfenews  billa  vera,  but  whether  ijia  verba  prolata  fue- 
runt  marniofe,fedtuof!,  vel  contra,  ignoramus  ;  or  if  they  in- 
dorfe an  indictment  of  forcible  entry  and  forcible  detainer, 
billa  vera  as  to  the  forcible  entry,  ar.d  ignoramus  as  to 
the  forcible  detainer;  or  if  they  indorfe,  that  if  the  free- 
hold were  in  J.  S.  or  the  pofleflion  were  in  J.  S.  then 
they  find  billa  vera,  the  whole  is  void,  Telv.  99.  2 
Hawk.  P.C.  210. 

3.  JFithin  what  place  the  offence  inquired  of  mujl  arife. 

The  grand  jury  are  fworn  ad  inquirendum  pro  corpore 
comitatus,  and  therefore  by  the  Common  law  cannot  re- 
gularly indid  or  prefent  any  offence  which  does  not  arife 
within  the  county  or  precin£t  for  which  they  are  return- 
ed.    2  Hal.  Hi/l.  P.  C.   162.     2  Hawk.  P.C.  210. 

And  therefore  it  is  a  good  exception  to  an  indiftment, 
that  it  doth  not  appear  that  the  offence  arofe  within  fuch 
county  or  precinfl.  2  Hawk.  P.  C.  220.  and  feveral 
authorities  there  cited. 

Alfo  it  hath  been  holden,  that  the  finding  a  collateral 
matter,  exprefbly  alledged  in  the  indiftment,  in  a  different 
county  or  precinft  is  void,      i  Hawk.  P.  C.  220. 

Alfo  it  hath  been  generally  holden,  that  the  want  of 
an  exprefs  allegation  of  the  precindt  where  the  offence 
happened,  is  not  fupplied  by  putting  it  in  the  margent  of 
the  indi£lme';t,  ^jnlefs  it  go  farther,  as  by  adding  in  co- 
mitatu  pradiiiQ,  h'c.  which  feems  to  be  fulficient,  where 
in  the  body  of  the  indiflment  no  other  county  is  named 
before.     2  Haiuk.  P.  C.  220. 

Alfo  if  a  fadt  be  alledged  in  B.  juxta  D.  in  comitatu 
E.  it  is  faid,  that  hereby  it  fufliciently  appears  that  B. 
is  in  the  county  of  E.     Cro.  Jac.  41.   Bond's  cafe. 

So  if  an  arreft  be  alledged  in  the  county  of  J.  and  one 
be  indidled  for  refcuing  the  party  arrelled,  without  fay- 
\n<y  in  what  county,  it  fhall  be  intended  to  have  been  in 
the  county  of  A.  where  the  arreft  was.     2  Hawk.  P.  C, 

221. 

It  feems  alfo,  that  by  the  Common  law,  if  a  fa£l 
done  in  ene  county  prove  a  nufance  to  another,  it  may 
be  indifted  in  either.     2  Haivk.  P.  C.  221, 

So  if  A.  by  reafon  of  tenure  of  lands  in  the  county  of 

B.  be  bound  to  repair  a  bridge  in  the  county  of  C.  if  the 
bridge  be  in  decay,  he  may  be  indidled  in  the  county  of 

C.  that  he  is  bound  ratione  tenura  of  lands  in  the  county 
of  B.  to  repair  the  bridge.     2  Hal.  Hijh  P.  C.  164. 

Alfo  by  the  Common  law,  if  one  guilty  of  larceny  in 
one  county  carry  the  goods  ftolen  into  another,  he  may 
be  indidled  in  either.      2  Hawk.  P.  C.  221. 

If  a  man  marry  two  wives  the  firft  in  a  foreign 
country,  and  the  fecond  in  England,  he  nray  be  indidfed 
and  tried  for  it  in  England  opon  the  ff-atute  of  i  Jac.  I. 
tap.  1 1,  which  makes  it  felony,  becaufe  the  fecond  mar- 
riage alone  was  criminal,  a'ld  the  firff  had  nothing  un- 
lawful in  it,  and  was  merely  of  a  tranlttory  nature;  and 
by  Hawkins,  if  the  fecond  marriage  had  been  in  a  foreign 
country,  the  party  might  have  been  indidled  here  within 
the  purview  of  the  faidflatute  i  Jac.  I.  2  Hawk.  P.  C. 
221.  I,  Hawk.  P.C.  III.  But  for  this  fee  i  Sid  171. 
Kel.  79. 
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Alfo  if  a  woman  be  taken  by  force  in  one  county 
and  carried  into  another,  and  there  married,  the  tffer»- 
der  may  be  indidled,  bfc.  in  the  fecond  county  on  the 
flatute  of  3  Hen.  7.  cap.  2.  becaufe  the  continuance  of 
the  force  amounts  to  a  forcible  taking.  2  Hawk.  P.  C. 
221. 

But  if  an  offence  in  flealing  a  record,  Uc.  contrary 
to  8  H.  6.  be  committed,  partly  in  one  county,  and 
partly  in  another,  fo  as  not  to  amount  to  a  complcie  of- 
fence within  the  ftatute  in  either,  it  is  faid,  that  the 
party  cannot  be  indidted  for  a  felony  in  either,  but 
only  for  a  mifprifion,     2  Hawk.  P.  C.  221. 

But  notwithffanding  the  above  inflances,  it  feems 
agreed  as  a  general  rule,  ti)at  let  the  nature  of  the  cifcnce 
indidied  be  what  it  will,  if  it  appear  upon  Not  guilty, 
to  have  been  committed  in  a  different  county  from  tliat 
in  which  the  indid^ment  vi'as  found,  the  party  fliall  be  ac- 
quitted.    2  Hawk.  P.  C.  220. 

And  therefore  at  the  Common  law,  if  a  man  had 
died  in  one  county  of  a  ftroke  received  in  another,  ic 
was  holden,  tirat  the  homicide  was  indidfable  in  neither, 
becaufe  the  offence  was  not  complete  in  either  ;  to  re- 
medy this  inconvenience,  it  is  enadled  by  2  Sa"  3  Ed.  6. 
cap.  24.  "  That  where  any  one  fhall  be  felonioufly 
ftricken  or  poifoned  in  one  county,  and  die  thereof  in 
another,  an  indidlment  thereof  found  by  the  jurors  of 
the  county  where  the  death  fhall  happen,  whether  before 
the  coroner  on  view  of  the  body,  or  whether  before  juf- 
tices  of  the  peace,  or  other  juflices,  (s'c.  fhall  be  as  ef- 
fedfual,  as  if  the  ftroke,  &c.  had  been  in  the  county 
where  the  party  fhall  die,  or  where  the  indictment  fhall 
be  fo  found." 

So  if  A.  committed  a  felony  in  the  county  of  D. 
and  B.  had  been  acceffary  before  or  after  in  the  county 
of  C.  B.  could  not  have  been  indidled  as  accefiliry  in 
either  county  at  Common  law ;  but  by  the  above  fta- 
tute he  is  indidtable,  and  fhall  be  tried  in  the  county 
where  he  fo  became  acceffary.  2  Hal.  Hi/l.  P.  C.  163. 
but  for  this  fee,  tit.  iiccclTarp. 

It  appears  to  have  been  a  great  doubt  at  Common 
law,  how  treafon  done  out  of  the  realm  was  iriable  ; 
fome  holding,  that  it  was  only  triable  by  appeal  before 
the  conftable  and  marflial  ;  others,  that  it  was  indidtable 
in  any  county  where  the  King  pleafed  ;  and  fome,  that 
it  was  indidtable  where  the  offende  rhad  lands :  But  for 
a  plain  remedy,  order  and  declaration  of  this  matter,  it 
is  enadled  by  35  Hen.  8.  cap.  2.  "  That  all  offences 
then  or  after  made  or  declared  to  be  treafons,  mifpri- 
fions  of  treafon,  or  concealments  of  treafons,  done  out  of 
this  realm  of  England,  fhall  be  inquired  of,  heard  and 
determined  by  the  King's  Bench,  by  lawful  men  of  the 
fhire  where  the  fame  bench  fhall  fit ;  or  elfe  before 
fuch  commiflioners,  and  in  fuch  fhire  of  the  realm,  as  fhall 
be  afligned  by  the  King's  commillion,  and  by  lawful 
men  of  the  fame  fhire,  in  like  manner  to  all  intents  and 
purpofes,  as  if  fuch  treafons,  fiff.  had  been  done  within 
the  fame  fhire,  where  they  fhall  be  fo  inquired  of  (sfc. 
In  the  conftrudlion  of  this  adt  it  hath  been  refolved. 
That  if  after  an  indidtment  has  been  taken  in  pur- 
fuance  to  this  ftatute,  the  court,  or  commiflioners  ap- 
pointed by  the  King,  remove  into  a  different  county, 
the  trial  fhall  be  by  jurors  returned  from  the  firft  coun- 
ty, being  mofl  agreeable  to  the  general  courfe  of  the 
Common  law,  which  requires  that  indidtments  fhall  be 
tried  by  jurors  of  the  fame  county  in  which  they 
were  found.  2  Haivk.  P.  C.  223.  3  Injl.  34.  H.  P. 
C.  204.      Starnf.  P.  C.  90.     Dyer  286. 

That  the  commifTioners  and  county  for  the  (rial  are 
well  afligned  by  the  King's  writing  his  name  to  the 
commilfion,  or  by  his  figning  the  warrant  for  it.  3 
InJl.  1 1.      2  Haivk.  P.  C.  223. 

That  an  offence  in  Ireland,  that  is  treafon  here  as 
well  as  there,  is  triable  here  by  virtue  of  this  ftatute, 
unlefs  it  were  committed  by  a  peer  of  Ireland,  in  which 
cafe  it  is  not  triable  here,  becaufe  the  party  would  lofe 
the  benefit  of  a  trial  by  his  peers.  2  Hawk.  P.  C.  223. 
That  this  ftatute  is  not  repealed  by  I  iS"  2  Ph.  &  M, 
which  enadts.  That  all  trials  for  treafon  fhall  be  accor- 
ding 
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ding  to  the  Common  law.    2  Hawk.  P.  C,  205.  '  2  Hal. 
Hlfl.  P.  C.  164. 

By  the  28  Hn.  8.  cap.  15.  it  is  enafled,  "  That 
treafons,  felonies  and  robberies,  (:fc.  upon  the  Tea,  &c. 
(hall  be  inquired,  £^f.  in  fuch  places  in  the  realm  as  fhall 
be  limited  by  the  King's  commiffion,  in  like  manner  as 
if  fuch  offences  had  been  committed  on  the  land.  But 
for  this  vide  tit.  Piracy,  and  1 1  iS"  12  /i^.  3.  cap.  7. 

By  the  27  Henry  8.  cap.  6.  for  the  punifhment  and 
fpeedy  trial,  as  well  of  the  counterfeitors  of  any  coin 
current  within  this  realm,  as  of  all  felonies  and  accefla- 
ries  of  the  fame,  and  other  ofFeaces  felon ioufly  done 
within  any  lordfhip  marchers  of  ff^a/es ;  tie  jultices  of 
gaol-delivery  and  of  the  peace  in  the  (hire  or  (hires  of 
England,  where  the  King's  writ  runneth,  next  adjoining 
to  the  lordftip  marchers,  or  other  place  in  IVales,  where 
fuch  counterfeiting,  £/.•.  fhall  be  committed,  (hall  have 
power  at  their  feffions  and  gaol-delivery,  to  inquire  by 
verdiiS  of  twelve  men  of  the  fame  (hire,  i^c.  in  Eng- 
land, there  to  caufe  all  fuch  counterfeiters,  ^c.  to-  be 
indidted,  ^c.  in  like  manner  as  if  the  fiime  petit  trea 
fons,  isfc.  had  been  done  withm  any  of  the  faid  (hires 
within  the  faid  realm  ;  alfo  fuCii  juftices  (hall  try  all 
foreign  pleas  pleaded  by  fuch  offenders ;  neither  (hail  an 
acquittal,  ^c.  or  fine-making  in  the  lordfhips  ma.cners, 
be  a  bar  for  a  perfon  indifted  in  the  faid  (hire  wiihm  two 
years  after  the  felony. 

By  the  27  Eliz.  cap.  2.  Treafons  hy  priefts  or  jefuits 
coming  into  England,  and  felony  1  r  receiving  them, 
are  inquirable  and  determmabie  where  the  offender  is  ap- 
prehended.    2  Hal.  Hift.  P.  C.  164, 


4.  JpTjat  ought  to  be  the  form  of  the  body  of  an  indlii- 
ment  at  Common  law,  and  it  ought  to  fet  forth,  \ft.  The 
fubjiance  and  manner  of  the  fa£i  ;  zdly.  The  perfons  men- 
tioned or  referred  to  in  it ;  ^dly.  The  thing  xuherein  the  of- 
fence was  committed  j  and  \thly^  The  circumjlances  of  time 
and  place. 

\.  Suh/lance  and  manner  of  the  fail.  An  indictment, 
as  defined  by  my  Lord  Hale,  is  nothing  elfe  but  a  plain 
,  brief  and  certain  narrative  of  an  offence  committed  by 
any  perfon,  and  of  thofe  neceffary  clrcum(tances  tha-t 
concur  to  afcertain  the  fa£t,  and  its  nature,  in  which,  in 
favour  of  life,  great  ftridnefles  have  at  all  times  been  re- 
quired.    2  Hal.  Hijl.  169. 

And  therefore  it  is  laid  down  as  a  good  general  rule, 
that  in  indi£lments,  as  well  as  in  appeals,  the  fpecial 
manner  of  the  whole  faft  ought  to  be  fet  forth  with  fuch 
certainty,  that  it  may  judicially  appear  to  the  court  that 
the  indi£tors  have  not  gone  upon  infufKcient  premilFes. 
Cro.  Elix.  147,  201.     2  Hawk.  P.  C.  225. 

Hence  it  hath  been  held,  that  no  periphrafis,  or  cir- 
cumlocution whatfoever,  will  fupply  thofe  words  of  the 
aft  which  the  law  hath  appropriated  for  the  defcription 
of  the  offence ;  as  murdravit  in  an  indiflment  of  mur- 
der, cepit  in  an  indiftment  of  larceny,  mayhemavit  in 
an  indidlment  of  mayhem,  burglar! ter  or  burgulariter,  or 
elfe  burgalariier,  in  an  indidlment  of  burglary,  felonice 
in  an  indiflment  of  any  felony  whatfoever,  prodiiJorie  in 
an  indiftment  of  treafon,  contra  Ugeantia  fua  debitum 
of  treafon  againft  the  King's  perfon.  2  Hawk.  P.  C. 
224.  and  feveral  authorities  there  cited,  2  Hal.  HiJl.  P. 
C.  183,   184.  accord. 

But  in  an  indiftment,  or  appeal  of  rape,  the  fame  is 
fuiKciently  fet  forth  by  the  words  felonice  rapuit,  without 
adding  carnalitcr  cognovit,  or  fetting  forth  the  fpecial 
manner  of  the  terror  or  violence,  and  then  concluding 
that  the  defendant  fic  felonice  rapuit.  2  Hawk.  P.  C. 
224. 

And  from  this  certainty  required  in  indidments,  it 
hath  been  held,  that  an  indidlment  for  a  felonious  breach 
of  prifon,  without  (hewing  the  caufe  of  the  imprifon- 
ment,  is  not  good.     2  Hawk.  P.  C.  225. 

So  of  an  indidtment  for  refufing  to  ferve  the  office  of 
conftahle,  being  legiiimo  modo   eleilus ;  without   (hewing 


the  manner  of  the  tleftion. 

Mad.  g6,    i2g. 
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So  it  hath  been  adjudged,  that  an  indiflment  for  bur- 
glary is  infufficient,  without  (hewing  that  it  was  no^an- 
ter.      Cro.  Eliz.  483.   pi.  12. 

Alfo  it  is  agreed,  that  an  indiament,  charging  a  man 
with  a  nufance,  in  refpeft  of  a  fad  which  is  lawful  in 
itfelf,  as  the  ereding  of  an  inn,  i^c.  and  only  becomes 
un  awful  from  particular  circumftances,  is  infufficient, 
unlefs  It  fets  forth  fome  circumftances  that  make  it  un- 
lawful.     2  Rol.  Rep.  345;     Palm.    368,   374. 

So  It  hath  been  adjudged,  that  an  indiament  for  trai- 
teroufly  coining  Alkemy  like  to  the  King's  money,  with- 
out  (hewing  what  money,  viz.  whether  gold,  fiver  or 
copper,  IS  mfufBcient ;  for  if  the  latter  of  thefe,  the 
offence  could  not  amount  to  treafon.  2  Hawk  P  C 
225.  ■     ■ 

So  an  indiament  of  perjury,  not  (hewing  in  what  man- 

ner,  and  in  what  court  the  falfe  oath  was  taken,  is  infuffi- 

,  cient;  becaufe,  for  ought  appears,    it  might  have  been 

extrajudicial.  Cro.  Eliz.  137, 
j  But  an  indiament  of  extortion  charging  7.  S.  with 
;  the  tak  ng  of  50  s.  as  bailiff  of  an  hundred,  colore  officii, 
•  wi  »iout  (hewing  for  what  he  took  it,  is  good,  at  leaft 
:  after  verdia  ;  for  perhaps  he  might  claim  it  generally,  as 
I  being  due  to  him  as  bailiff,  in  which  cafe  the  taking  could 
not  be  otherwife  exprelfed.  i  Sid.  91.  i  Hawk.  P  C 
225.  ■     ' 

An  indiament  charging  a  man  disjunaively  is  void  ; 
as  murdravit,  vel  murdrari  caufavit,  or  that  A.  verbera- 
vit  B.  velverberari  caufavit,  or  that  A.  fabricavit  talem 
chartam,  vcl  fabricari  caufavit,  &'c.  for  here  are  diftinft 
offences,  and  it  appears  not  of  which  of  them  the  party 
IS  accufed.  5  Mod.  137,  138.  Salk.  371.  pi.  8.  2 
Hawk.  P.  C.  225. 

Alfo  an  indiament  accufing  a  man  in  general  terms, 
without  afcertaining  the  particular  fad  laid  to  his  charge, 
IS  infufficient  ;  for  no  one  can  know  what  defence  to 
make  to  a  charge  which  is  uncertain,  nor  can  plead  it  "in 
bar  or  abatement  of  a  fubfequent  profecution  ;  neither 
tan  it  appear  that  the  fa£ts  given  in  evidence  againft  a 
defendant  on  fuch  a  general  accufation  are  the  fame  of 
which  the  indiaors  have  accufed  him  ;  nor  can  it  judici- 
ally appear  to  the  court  what  punifhment  is  proper  for  an 
offence  fo  loofely  ekpreffed.     7  Lev.  203.      i  Keb.  278. 

1  Shaw.  389.     2  Hawk.  P.  C.  226. 

As  where  the  indiament  charges  the  party  with  ha- 
ving fpoken  divers  falfe  and  fcandalous  words  againft 
y.  S.  being  mayor  of  A.  &c.  or  with  being  a  common 
defamer,  vexer  and  oppreffor,  gjfc.  or  with  being  a  com- 
mon difturbcr  of  the  peace,  and  having  ftirred  up  divers 
quarrels  amongft  his  neighbours,  or  with  being  a  perfon 
of  evil  behaviour,  a  common  deceiver,  or  a  common 
puhlifher  of  the  King's  fecrets,  ^c.  or  with  being  a 
common  foreftaller,  a  common  thief,  a  common  cham- 
pertor,  i^c.  2  Hawk.  P.  C.  226.  and  feveral  authori- 
ties there  cited. 

But  barretry  being  an  offence  of  a  complicated  na- 
ture, confifting  in  the  repetition  of  frequent  aas,  all  of 
which  it  would  be  too  prolix  to  enumerate,  experience 
has  fettled  it  to  be  fufficient  to  charge  a  man  in  general 
as  a  common    barretor.      2  Hawk.  P.  C.   226.      See 

And  for  the  fame  reafon  an  indiament  againft  a  com- 
mon fcold  is  fufficient,  without  (hewing  any  particulars, 

2  Hawk.  P.  C.  227. 

Neither  is  it  neceffary,  for  an  indiament  of  either  of 
thefe  two  laft  mentioned  offences,  to  conclude  in  nocu- 
mentum  omnium  Itgeorum,  i^c.  for  it  appears  from  the 
nature  of  the  thing,  that  it  could  not  but  be  fo,  2 
Hawk.  P.  C.  227. 

An  indiament  muft  l^y  the  charge  againft  the  defen- 
dant pofitively,  and  not  by  way  of  recital,  as  with  a 
quod  cum,  tfc.  and  it  muft  exprefsly  alledge  everv  thing 
material  in  the  defcription  of  the  fubftance,  nature  and 
manner  of  the  crime  ;  for  no  intendment  (hall  be  ad- 
mitted to  fupply  a  defea  of'this  kind,  Salk.  37  i.  Cro. 
Jac.  20.     4  Co.  42.     5  Co.  150.     2  Hawk.  P.  C.  227. 

Therefore  if  an  indiat-ient  of  murder  want  the  words 

ex  malitia  pracogitala,  it  is  no  anfwer  that  it  has  the 

U  u  u  words 
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words  fehmce  murdravit,  which  imply  as  much.     Dyer 
.09.  pi.  63.     2  Hawk.  P.  C.  227. 

So  if  any  indiftment  of  death  want  an  exprefs  allega- 
tion, that  the  partv  received  the  hurt  laid  as  the  caufe  of 
his  death,  and  alfo  that  he  died  thereof,  no  imphcatioa 
will  help  it.      2  Ihivk.  P.  C  227. 

Alfo  if  an  indiament  for  a  felonioiifly  breaking  of  pn- 
fon,  and  commanding  J.  S.  there  imprifoned,  i^c.  to 
■efcape,  do  not  expiefsly  alledge  that  J.  S.  did  efcape,  it 
is  no  anfwer  that  it  is  fully  implied  in  calling  the  offence 
a  felonious  breaking.      Keilw.  8j.     2  Hawk.  P.C.  22j. 

Yet  ftrained  and  over  nice  exceptions  of  tliis  kind  are 
not  to  be  regarded  ;  as  that  an  indiflment  of  death,  laying 
the  afTault  to  have  been  with  malice  prepenfe,  doth  not 
exprefsiy  repeat  it  in  the  claufe  immediately  following, 
and  joined  with  a  copulative  (hewing  the  giving  of  the 
wound  at  the  fame  time  and  place.  4  Co.  41.  2  Hawk. 
P.  C.  227. 

Or  that  an  indiament,  fetting  forth  that  J.  S.  was 
lawfully  arretted  by  virtue  of  a  plaint  before  fuch  a  fheriff, 
t^c.  doth  not  exprefsiy  (hew  that  there  was  a  good  war- 
rant.    Cro.  Jac.  473.     2  Haivk.  P.  C.  227. 

Or  that  an  indiftment  fetting  forth  an  arreft  in  fuch 
a  parifh  and  ward  in  London,  by  virtue  of  a  warrant,  to 
arieft  the  party  within  the  liberties  of  London,  doth  not 
exprefsiy  lay  fuch  parifh  and  ward  within  the  liberties  of 
London.  9  Co.  67.  5  Ca.  150.  2  Hawk.  P.  C. 
227. 

Or  that  an  indiflment  finding  that  J.  S.  extjiens  of 
fuch  a  trade,  iSc  as  will  bring  him  within  the  law 
whereon  the  indidment  is  founded,  committed  fuch  a 
fad,  does  not  exprefsiy  allege  that  he  was  of  fuch  trade, 
tfc.  at  the  time  of  the  faft;  for  it  fully  appears  from  the 
natural  conftruaion  of  the  participle  exiftens  going  before 
the  verb,  to  which  it  is  the  nominative  cafe.  Cro.  Jac, 
610.  2  Mod.  128.  2  Roll.  Rep.  226.  Moor  606. 
2  Lev.  229.     Raym.  378.      1  Keb.  852. 

Yet  it  is  a  good  exception  to  an  indiament  of  forcible 
entry,  finding  that  A.  diffeifed  B.  of  fuch  land  exijiem 
liberum  tenementum  of  B.  that  it  is  not  exprelTed  at  what 
time  it  was  his  freehold ;  for  it  ftands  indifferent,  accor- 
ding to  the  common  rules  of  conftruaion,  whether  it 
was  his  freehold  at  the  time  of  the  difTeifin,  or  at  the 
time  of  finding  the  indiament,  the  word  exijiens  being 
applied  only  to  the  thing  which  was  the  fubjea  of  the 
aftion,  and  not  being  the  nominative  cafe  of  the  verb, 
as  in  the  former  cafe.  Cro.  Jac.  610.  2  Roll.  Rep.  226, 
7.  Lev.  229.     2  Mod.  129.     2  Hawk.  P.C.  228. 

If  one  material  part  of  an  indiament  be  repugnant  to 
another,  or  if  the  faa  as  laid  be  impofTible  or  abfurd,  the 
indiament  is  void ;  as  where  one  is  indiaed  for  having 
forged  a  writing,  in  which  J.  was  bound  to  B.  which  is 
impoflible  if  the  writing  were  forged  ;  or  for  having  dif- 
feifed J.  S.  of  land  ;  wherein  it  appears,  by  the  india- 
ment itfelf,  that  he  has  no  freehold;  or  for  having  entered 
peaceably  on  J.  S.  and  then  and  there  forcibly  difTeifed 
him,  or  for  having  difTeifed  him  of  land  then  being,  and 
for  ever  fince  continuing  to  be,  his  freehold,  or  for  ha- 
ving murdered  J.  S.  at  B.  where  by  the  indiament  it 
appears  that  J.  S.  was  only  wounded  at  B.  and  died  at 
C.  or  for  felling  iron  with  falfe  weights  and  meafures, 
which  is  not  only  abfurd,  as  fuppofing  that  iron  could  be 
fold  by  meafure,  but  inconfiftent,  in  fuppofing  that  it  was 
fo  fold,  and  yet  at  the  fame  time  fold  by  weight;  or  for 
being  abfent  from  church  fix  months,  between  fuch  and 
fuch  a  time,  which  appears  to  have  contained  only  the 
fpace  of  eleven  days  ;  or  for  felonioufly  cutting  down  trees, 
Off.  yet  where  the  fenfe  is  clear,  a  fmall  impropriety  may 
be  difpenfed  with  ;  as  where  one  is  indiaed  for  having 
mowed  unarn  acram  fceni,  which  is  faid  to  be  fufficient, 
and  yet  that  which  was  mowed  could  not,  at  the  fame 
time  of  the  mowing,  in  (triancfs  be  called  hay,  but  grafs 
only.  2  Hawk.  P.  C.  228-9.  ^"'^  feveral  authorities 
there  cited. 

Alfo  a  repugnancy  in  an  indiament  in  fetting  forth 

the  ofFence  of  rhe  accefTary,  is  as  fatal  as  it  is  in  fetting 

forth  that  of  the  principal ;  as  where  an  indiament  of 

death  having  laid  the  ftroke  on  one  day,  and  the  death  at 
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another,  charges  the  acccfTory  .with  having  abetted  the 
principal  at  the  time  of  the  felony  only.  2  Havik.  P.  C. 
229. 

But  where  feveral  are  prefent  and  abet  a  faa,  and 
one  only  aaually  does  it,  an  inJiament  may,  in  the 
fame  manner  as  an  appeal,  e:ther  lay  ;c  as  dore  by  the 
one,    and  abetted  by  the  reft.     9  Co.  67.      Pi'ow.  97. 

But  if  it  barely  charge  a  man  with  l^ivng  been  prefent, 
it  is  void  ;  becajfe  a  man  may  be  prefent  mnocently.  2 
Hawk.  P.  C.  229. 

An  indiament  of  J.  S.  as  accefTory  to  four,  by  thefe 
words,  Sciens  ipfos  quatuor felon'tam  pradiii'  fccijfe  apiui  B. 
felonke  receptavit,  without  adding  eos,  is  nai.'ght ;  for  it 
appears  not  clearly  how  m.iny  of  them  he  is  charged  to 
have  received.     2  Hc.ivk.  P.  C.  229. 

Alfo  an  indiament  of  a  conftable  for  having  voluntarily 
and  felonioufly  f  ffcreJ  a  perfon  arretted  by  him  on  fuf- 
picion  of  felony  to  efcape,  without  (hewing  what  the 
felony  was,  and  that  it  was  aaually  committed,  is  faid 
to  be  void  by  the  uncertainty  :  But  an  indiament  for 
knowingly  fufFeiing  perfons  conviaed  of  felony  to  efcape, 
is  faid  to  be  good,  without  fim'ing  exprefsiy  what  the  fe- 
lony was,  or  that  it  was  committed,  if  t!  e  record  of 
conviaion  be  fet  forth  with  convenient  certainty  ;  for 
that  (hews  what  the  felony  was,  and  that  it  was  com- 
mitted. 2  Hawk.  P.  C.  230.  and  other  authorities  cited 
there. 

It  is  holden  by  fome,  that  an  indiament  finding  that 
J.  S.  fcienter  receptavit  J.  D.  being  a  felon,  is  not  good, 
without  expref&ly  finding  that  he  knew  him  to  be  a  felon; 
but  by  others,  fuch  indiament  is  good,  becaufe  the  plaia 
conftruaion  of  the  wori  fcienter  carries  ir  thro'  the  whole 
fentence.  2  Hawk.  P.  C.  230.  and  other  authorities 
there  cited. 

2dly,  The  indlHrnent  mujl  fa  forth  with  certainty  the 
perfons  mentioned  or  referred  to  in  it.  7  he  name  and 
addition  of  the  party  indiaed  ought  regularly  to  be 
inferted,  and  inferted  truly,  in  every  inriiament;  but 
if  the  party  be  indiaed  by  a  wrong  Chriftian  name, 
furname,  or  addition,  and  he  plead  to  that  indiament 
Not  guilty,  or  anfwer  to  that  indiament  upon  his  ar- 
raignment by  that  name,  he  fliall  not  be  received  after 
to  plead  mifnomer  or  falfity  of  his  addition  ;  for  he  is 
concluded  and  eftopped  by  his  plea  by  that  name,  and 
of  that  efto,-pel  the  gaoler  and  (herifF  that  doth  execution 
(hall  have  advantage.     2  Hal.  Hiji.  P.  C.  175. 

But  it  is  faid,  that  an  indiament  that  the  King's  high- 
way in  fuch  a  place  is  in  decay,  thro'  the  default  of  the 
inhabitants  of  fuch  a  town,  is  good  without  naming  any 
perfon  in  certain.  2  Roll.  Abr.  -JC).  2  Plawk.  P.  C. 
230. 

Alfo  it  is  faid,  that  no  indiaee  can  take  any  advantage 
of  a  miftaken  furname  in  the  indiament,  either  by  plea 
in  abatement,  or  otherwife,  notwithflaiiding  fuch  furname 
have  no  manner  of  affinity  with  his  true  one,  and  he 
was  never  known  by  it.     2  Hawk.  P.  C.  230. 

And  in  this  refpea  an  indiament  differs  from  an  appeal, 
whereof  it  is  certain  that  a  mifnomer  of  a  furname  may 
be  pleaded  in  abatement  as  well  as  any  other  mifnomer 
whatfoever.  2  Hal.  HiJl.  P.C.  i-jb.'  2  Plawk.  P.  C. 
230. 

Not  only  the  mifnomer  of  the  name  of  baptifm  will 
abate  an  indiament,  but  alfo  the  naming  the  defendant 
Knight,  i^c.  who  is  a  baronet,  and  no  knight,  &c.  or 
the  omilfion  of  a  name  of  dignity  ;  as  where  Garter  King 
at  arms  is  not  named  Garter  in  t.he  indiament;  and  fo 
of  any  other  name  of  dignity,  if  procefs  of  outlawry  lie 
upon  it.  Hawk.  P.C.  230.  and  feveral  authorities  thcrs 
cited. 

By  the  Common  law,  the  party  indiaed  could  not 
take  advantage  of  a  mifnomer  or  the  want  of  addition, 
becaufe  the  faa  being  fworn  againfl:  the  party  prefent, 
and  appearing  to  their  view,  there  could  be  no  injury  by 
the  mifnomer ;  alfo  as  felons  generally  go  by  no  certain 
name,  and  have  no  fixed  habitation,  it  was  thought  hard 
to  find  out  their  real  names  or  profeflions;  but  this  was 
altered   by  the  ftatute   1  Hen.  5.  cap.  ^,   which   reqiires 

tliat 
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tfiat  in  all  indidtments,  Is^e,  the  party  indided  ought  to 
have  the  addition  of  his  myflery,  degree,  place  and  county. 
i  Ha!.  HtJi.P.C.i-jb. 

The  additions  required  by  the  ftatute  are,  that  of  his 
decree,  as  yeoman,  gentleman,  cfquire  ;  of  his  miftery, 
a;  hufbindman,  failor,  fpinfier,  bfc.  therefore  if  the  ad- 
dit'On  be  only  general,  as  fervant,  farmer,  citizen,  l^c.  or 
of  crimes  and  mifdemeanors  only,  as  extortioner,  vaga- 
bond, heretick,  ^c.  thefe  are  no  good  additions,  i  Hale 
Hi/i.  1/6.     But  for  this  fee  2  Hawk.  P.  C.  187-8. 

The  addition  ought  to  be  to  the  fubftantive  name,  and 
not  to  that  which  comes  after  the  alias  diSius,  becaufe 
regularly  the  addition  refers  to  the  laft  antecedent.  2 
Hale  Hlli.  P.  C.  177.      2  Hawk.  P.  C.  231. 

If  feveral  perfons  be  indicSed  for  one  offence ;  mifno- 
mer,  or  want  of  addition  of  one,  quaflieth  the  indidt- 
ment  only  againft  him,  and  the  reft  Qiall  be  put  to  an- 
fwer ;  for  they  are  in  law  as  feveral  indiiftments  ;  and 
io  in  trefpafs.  2  Hale  Hijl.  P.  C.  177.  But  in  2  Hawk. 
P.C.  231.  it  is  faid  that  where  feveral  are  indifled,  and 
there  is  an  omillion  of  an  addition  as  to  one,  it  makes  the 
indiftment  vicious  as  to  all ;  for  which  is  cited  i  Eul/l. 

183- 

Not  only  the  defendant,  but  regularly  all  other  perfons 
alfo  mentioned  in  an  indidment,  mufl  be  defcribed  with 
convenient  certainty  ;  and  therefore  it  feems  to  be  ge- 
nerally agreed  at  this  day,  that  an  indidtment  for  fufFering 
divers  bakers  to  bake,  i^c.  againft  the  affife,  or  for  di- 
ftraining  divers  perfons  without  caufe,  or  for  taking  di- 
vers fums  of  money  of  divers  perfons  for  fuch  a  toll,  tsfc. 
without  naming  any  bakers,  i^c.  in  particular,  is  fuffi- 
cient.      2  Hawk.  P.C.  231. 

But  an  indidlment  for  murder  cujufdam  ignoti  is  good  ; 
and  fo  for  flealing  the  goods  cujufdam  ignoti;  fo  of  an 
aiTault  in  quendam  ignotum ;  and  if  he  be  acquitted  or 
convi6led,  and  be  afterwards  indidted  for  an  aflault  or 
murder  of  fuch  a  man  by  name,  he  may  plead  the  former 
convidion  or  acquittal,  and  aver  it  to  be  the  fame  perfon. 
Plow.  85.  b.     Dyer  285.  a.     2  Hal.  HiJl.  181.    2  Hawk. 

232- 

But  an  indiftment  quod  invenit  quendam  hominem  mor- 
tuum,  ac  felonice  furatus  efl  duas  tunicas,  without  faying 
de  bonis  &  catallis  cujufdam  ignoti,  is  not  good.  2  Hal. 
Hift.  P.C.  181. 

If  the  goods  of  a  chapel  be  ftolen,  the  indiflment  ftall 
fay  bona  ilf  catalla  capella  in  ciifiodia  prapofttorum  ;  if  it 
be  done  in  time  of  vacation,  bona  i^  catalla  capellte  tem- 
pore vacationis;  but  if  the  goods  of  a  parifh  church  be 
ftolen,  as  the  bell,  the  books,  i^c.  it  fhall  run  bona  pare- 
chianoruin  de  S.  in  cuflodia  gardianorum  ecckfies,  and  (hall 
not  fuppofe  them  bona  ecchfiee.     2  Hal.  Hiji.  P.C.  181. 

If  the  goods  which  J.  hath  as  executor  of  B.  be  ftolen, 
the  offender  may  be  indifted  quod  bona  tejlatoris  in  cujlodia 
A.  executcris  ejufdem  B.  or  it  may  be  general  bona  ipfius  A. 
%Hal.H,J}.  P.C.  181. 

If  A.  dying  be  buried,  and  B.  opens  the  grave  in  the 
night-time,  and  fteais  the  winding  (heet,  tlie  indiflment 
cannot  fuppofe  them  the  goods  of  the  dead  man,  but  of 
the  executors,  adminiftrators,  or  ordinary,  as  the  cafe 
falls  out.     ^  Hal.  Hi  (I.  P.C.  i8r. 

An  indiftment  quod  felanice,  Ufc.  ceptt  quondam  peciam 
panni  cujufdam  jf.  S.  without  faying  de  bonis  iS  catallis 
cujufdam  J:  S.  was  therefore  quaflied.  Cra.  £liz.  490. 
iHal.HtJi.  P.C.  182. 

There  is  no  need  of  an  addition  of  the  perfon  robbed 
or  murdered,  i^c.  unlefs  there  be  a  plurality  of  perfons  of 
the  fame  name  ;  neither  ihen  is  it  eflential  to  the  indift- 
ment,  tho'  fometimes  it  may  be  convenient,  for  diftindtion 
fake,  to  add  it  ;  for  it  is  fufficient  if  the  indidlment  be 
true,  viz.  that  J.  S.  was  killed  or  r^.bbed,  tho'  there  are 
many  of  the  fame  name.     2  Hal.  HiJl.  P.  C.  182. 

And  i:  hath  been  adjudged,  that  an  indidlment  of  an 
f^flault  on  'John,  parifls-prieft  of  D.  in  the  county  of  C. 
is  good  without  mentioning  his  furname  ;  for  the  cer- 
tainly of  the  perfon  fufficiently  appears.  Keilw.  25. 
Dyer  285.  pi.  38.      2  Haivk.  P.  C.  232. 

But  it  feems  that  it  fuch  mdidlment  had  only  defcribed 
him  by  his  name  of  baptifm  withcut  any  farther  addition, 
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it  had  been  too  uncertain ;  yet  the  contrary  feems  to  be 
held  in  Aloor :  However,  it  feems  agreed,  that  a  repug- 
nancy or  abfurdity  in  the  defcription  of  the  perfon  injured 
will  vitiate  an  indictment ;  as  where  one  is  indidled  for 
ftealing  bona  pradi^'  J.  S.  where  no  J.  S.  was  men- 
tioned before.  2  Hawk.  P.  C.  232-3.  Moor  466.  pi. 
662. 

It  is  not  neceflary  to  allege  in  an  indidtment  of  death, 
that  the  party  was  killed  in  the  peace  of  God.  2  Hawk. 
P.  C.  233. 

^dly.  An  indiament  muji  fit  forth  the  thing  wherein 
the  offence  is  committed.  An  indidtment  which  doth  not 
with  fufficient  certainty  fet  forth  the  thing  wherein  the 
offence  was  committed,  is  infufKcient;  as  where  one  is 
indidted  for  having  forged  a  leafeof  certain  lands,  without 
naming  fome  one  certain  parcel,  or  for  having  ftolen 
bona  £3"  catalla  J.  S.  without  fliewing  any  in  particular, 
or  for  having  trefpaffed  on  two  clofes  of  meadow  or  pa- 
fture,  or  for  having  diverted  quondam  partem  aqua  run- 
ning from  fuch  a  place  to  fuch  a  place,  without  any  far- 
ther defcription,  or  for  having  ing'offed  magnam  quan- 
titatemjlraminis  i^faeni,  or  diverfos  cumulos  tritici,  without 
fhewing  how  much  of  each,  or  for  having  carried  away 
duas  centenas  cafei,  without  adding  Itbras  or  uncias,  Isfc.  or 
for  having  erefted  feveral  cottages  contra  formam  Jiatuti, 
without  (hewing  how  many.  2  Hawk.  P.  C.  233-4. 
2  Hal.  HiJl.  P.  C.  182.  accord. 

It  is  faid  to  be  moft  proper,  in  indidtments  of  larceny 
and  trefpafs  on  a  living  thing,  to  (hew  to  whom  the  pro- 
perty of  it  belonged,  by  calling  it  the  ox  or  horfe,  i^c.  of 
J.  S.  without  ufing  the  words  bona  &  catalla  ;  yet  there 
are  many  precedents  in  books  of  good  authority  wherein 
this  nicety  is  not  obferved.     2  Hawk.  P.  C.  234. 

If  theft  be  alleged  in  any  thing,  the  indidtment  muft 
fet  down  the  value,  that  it  may  appear  whether  it  be 
grand  or  petit  larceny.     2  Hal.  HiJl.  P.  C.  183. 

If  the  thing  be  moveable,  as  a  horfe,  cow,  l^c.  it  is 
faid  to  be  moft  proper  to  (hew  its  worth  by  the  word 
pretium  j  but  if  the  thing  be  immoveable,  and  confifts  of 
divers  dead  things,  it  ought  to  be  ad  valer.tiam  ;  yet  this 
nicety  feems  not  neceffary ;  neither  is  it  clear  that  the 
worth  of  the  thing  ftolen  is  required  to  be  fet  forth  in 
an  indidlment  of  larceny  for  any  other  purpofe,  than  to 
(hew  that  the  crime  amounts  to  grand  larceny,  and  the 
better  to  afcertain  the  crime,  in  order  for  a  reftitution, 
or  in  an  indidtment  of  trefpafs,  for  any  other  purpofe, 
than  to  aggravate  the  crime.     2  Hawk.  P.  C.  234. 

An  indidlment  quod  felonice  cepit  20  eves,  matrices  y 
agnos,  or  Tnatrices  i5f  verveces,  is  not  good,  becaufe  it  doth 
not  appear  how  many  of  one  fort,  and  how  many  of  an- 
other ;  but  20  oves  generally  might  have  been  good  with- 
out diftinguifhing  matrices  ^  verveces,  as  in  cafe  of  re- 
plevin or  trefpafs,     2  Hal.  Hift.  P.  C.  183. 

But  an  indidtment  de  quatuor  rifcis  is"  cijlis,  Anglice 
chefts  and  coffers,  is  good,  becaufe  fynonymous.  2  Hal. 
Htjl.  P.  C.  183. 

^thly,  IndiSiment  mujl  fet  forth  circumftances  of  time 
and  place.  It  is  laid  down  as  an  undoubted  principle  in 
all  the  books  that  treat  of  this  matter,  that  no  indidt- 
ment whatfoever  can  be  good  without  precifely  (hewing 
a  certain  year  and  day  of  the  material  fadls  alledged  in 
it.  2  Hawk.  P.  C.  235.  and  feveral  authorities  there 
cited. 

As  if  an  indidtment  of  death  laying  the  affault  at  a 
certain  time,  £3"^.  do  not  appear  in  the  claufe  of  the 
ftroke,  or  if  it  do  not  fet  forth  the  time  of  the  death  as 
well  as  of  the  ftroke.  2  Hawk.  P.  C.  235.  2  Hal. 
HiJl.  P.  C.  178. 

So  if  any  indictment  lay  the  offence  on  an  impoflible 
day,  or  on  a  day  that  makes  the  indidtment  repugnant  to 
itfelf,  or  if  it  lay  one  and  the  fame  offence  on  different 
days,  it  is  fufHcient.     2  Hawk.  P.  C.  235. 

As  if  A.  be  indidted  quod  prima  die  Mail  is'  fecundo  die  • 
Mail  apr/d  D.  he  made  an  affault  upon  B.  (^  quandam 
togam  ipftus  B.  adtunc  is  ibidem  invent''  felonice  cepit,  (Jc, 
this  indidtment  is  not  good,  becaufe  there  are  feveral  days 
mentioned  before,  and  it  is  uncertain  to  which  the  felo- 
nious takire  (hall  relate.     2  Hal.  IHii.  P.  C.  i^S. 

So 
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So  if  A.  be  indi(3ed  that  he  fejh  Saiiifi  Fttr!  aimc  20 
Car.  killed  y.  S.  this  is  not  good,  becaufe  there  are  two 
feafts  of  St.  Peter,  and  neither  without  addition,  viz. 
iS/.  Peter  ad  vincula,  and  St.  Peter  In  cathedra.  2  Hal. 
Hiji.  P.C.  178. 

The  words  adtunc  cs'  ibidem  in  tiie  fubfequent  part  of  an 
indiiftment,  are  as  efFeftual  as  if  the  year  and  day  men- 
tioned in  the  former  part  had  been  exprefsly  repeated. 
2  Hawk.  P.  C.  235-6. 

Alfo  if  it  lay  the  fa<S  on  the  Thurfday  after  the  feaft  of 
Penticoji  in  fuch  a  year,  or  on  the  utas  of  Eaflcr,  l^c. 
(which  fliall  be  taken  for  the  eighth  day  after  the  feaft) 
or  on  the  tenth  of  March  laft,  (being  afcertained  by  the 
ftileof  the  fefTxons,  Uc.)  it  is  as  good  as  if  it  had  exprefsly 
named  the  day  of  the  month,  fa'c.      2  Hawk.  P.  C.  236. 

Alfo  if  an  indiflment  charge  a  man  with  an  omifTion, 
bfc.  as  not  fcowring  fuch  a  ditch,  it  needs  not  fhew 
any  time.     2  Hauuk.  P.  C.  236. 

So  if  an  indidment  charge  a  man  with  having  done 
fuch  a  nufance  fuch  a  day  and  year,  and  on  divers  other 
days,  it  is  void  only  as  to  the  fads  alleged  on  the  days 
uncertainly  fet  forth  ;  but  if  it  charge  a  man  generally 
with  feveral  offences  at  feveral  times  between  fuch  a  day 
and  fuch  a  day,  without  laying  any  one  at  a  certain  day, 
it  hath  been  adjudged  to  be  wholly  void,  a  Hawk.  P.  C. 
236. 

Yet  it  hath  beea  folemnly  adjudged,  that  a  convidlion 
of  deer-flealing,  fetting  forth  the  offence  between  the  8th 
and  1 2th  of  July,  i^c.  is  fufficient.  2  Hawk.  P.  C. 
236. 

And  in  thefe  cafes  it  is  faid  to  be  moft  regular  to  fet 
forth  the  year,  by  (hewing  the  year  of  the  King  ;  yet  this 
may  be  difpenfed  with,  for  fpecial  reafons,  if  the  very 
year  be  otherwife  fufficiently  expreffed,  for  that  only  is 
material.     2  Hawk.  P.  C.  236. 

Every  indiflment  at  Common  law  muft  exprefsly  (hew 
fome  place  wherein  the  offence  was  committed,  which 
muft  appear  to  have  been  within  the  jurifdiflion  of  the 
court  in  which  the  indidment  was  taken,  and  muft  be 
alleged  without  any  repugnancy  ;  for  if  one  and  the  fame 
offence  be  alleged  at  two  different  places,  or  at  B.  afore- 
faid,  where  B.  was  not  before  mentioned,  or  if  the  ftroke 
be  alleged  at  J.  and  the  death  at  B.  and  the  indiflment 
conclude  that  the  defendant  fic  felonice  murdravit  the  de- 
ceafed  at  A.  the  indiflment  is  void.  2  Hawk.  P.  C. 
236. 

So  it  is  alfo,  if  it  lay  not  both  a  place  of  the  ftroke  and 
death,  or  if  any  place  fo  alleged  be  not  fuch  from  whence 
a  vifne  may  come;  as  to  which  it  hath  been  adjudged, 
that  if  a  fad  be  alleged  in  a  pari(h  in  London,  with  fome 
other  addition  which  fulBciently  afcertains  it,  or  in  the 
parifh  qf  St.  Lawrence  Jewry,  it  needs  not  (hew  the  ward. 
2  Hawk.  P.C.  236.     9  Co.  66. 

Alfo  in  fome  crimes  no  vill  need  be  named,  as  upon 
an  indidment  of  barretry,  becaufe  he  is  a  barreter  everv 
where,  and  it  (hall  be  tried  de  corpore  comitattts.  2  Hal. 
Hi/l.  P.  C.  1 80. 

Suff".  in  the  margin,  the  indidment  fuppofing  a  fad 
done  apud  S.  in  com'  pradi£}\  is  good,  for  it  refers  to  the 
county  in  the  margin.     2  Hal.  Hlfl.  P.  C.  180. 

But  if  there  be  two  counties  named,  one  in  the  margin, 
another  in  the  addition  of  any  part,  or  in  the  recital  of 
an  ad  of  parliament  recited  in  the  premiffes  of  the  indid- 
ment,  the  fad  laid  apud  S.  in  com'  pradiSi'  vitiates  the 
indidment ;  becaufe  two  counties  are  named  before,  and 
it  is  uncertain  to  which  it  refers.  Cro.  Eliz.  730  2 
Hal.HiJl.P.C.  180. 

Indidment  againft  ^.5.  thzt  ht  apud  N.  in  com' pra- 
diet'  made  an  affault  upon  C.  D.  of  F.  ;'e  com'  pradiii' 
iff  ipfum  adtunc  ^  ibidem  CMn  quodam  gladio,  &c.  percujfit, 
fjfc.  this  indictment  is  not  good,  becaufe  two  places  named 
before;  and  if  it  refers  to  both,  it  is  impoflible;  and  if 
only  to  one,  it  muft  refer  to  the  laft,  and  then  it  is  in- 
fenfible.      2  Hal.  Hift.  P.  C.  180. 

It  hath   been  holden,    that  an    indidment  on   a  fta- 

tute,  prohibiting   fuch    and  fuch   perfons   to  do    fuch    a 

thing,  need  not  (hew  where  the   fads   happened    which 

bring  the  defendant  within  the  prohibition;  as  where  it 
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-IS  enaded,  that  it  fhall  be  treafon  for  a  perfon  born  with- 
in the  realm,  and  in  popifli  orders  to  remain  here,  ^c. 
in  which  cafe  it  is  faid,  that  the  indidment  needs  not 
(hew  a  vifne  for  the  birth  or  ordination.  2  Hawk  P 
C.  237. 

Alfo  a  miftake  in  evidence  of  the  place  laid  is  in  no  cafe 
material,  on  Not  guilty  pleaded,  if  the  fad  be  proved  in 
any  other  place  in  the  county  ;  but  if  there  be  no  fuch 
place  m  a  county,  as  that  wherein  an  offence  is  laid  in 
an  appeal  or  indidment,  all  procefs  thereon  is  void,  by. 
the  ftatutes  of  9  Hen.  5.  cap.  i.  and  18  Hen.  6.  cap. 
12.     2  Haivk.  P.  C.  237. 

5.  If  here  the  offences  indited  may  be  laid  jointly,  and 
ivhere  feverally,  and  where  both  jointly  and  fever  ally  ;  and 
where  the  offences  of  feveral  perfons  may  be  laid  in  one  in- 
diilment. 

Although  the  offences  of  feveral  perfons  cannot  but  be 
feveral,  becaufe  one  man's  offence  cannot  be  another's^ 
but  every  man  muft  anfwer  for  himfelf ;  yet  if  it  wholly 
arife  from  a  joint  ad,  which  is  in  itfelf  criminal,  as 
where  feveral  join  in  keeping  a  gaming-houfe,  or  in  deer- 
ftealing,  or  maintenance,  ^c.  the  defendants  mav  be 
indided  >irrtly  and  feverally  ;  as  thus,  ^od  cufiodive- 
runt  .^  uterque  eorum  cuflodivit,  or  jointly  only  ;  for  it 
fufficiently  appears,  that  if  all  are  joined  in  fuch  ad, 
each  muft  be  guilty  ;  and  therefore  fome  of  them  may 
be  convided,  and  fome  acquitted.      2  Hawk.  P.  C.  240. 

But  where  the  offences  arife  from  a  joint  ad,  which 
in  itfelf  is  not  criminal,  but  may  be  fo  by  reafon  of 
fome  perfonal  defed  peculiar  to  each  defendant,  as  where 
divers  follow  a  joint  trade,  for  which  the  law  requires  a 
feven  years  apprenticefhip,  in  which  cafe  each  trader's 
particular  defed,  and  not  the  joint  ad  makes  him  guil- 
ty, it  feems  moft  proper  to  indict  them  feverally,  and  not 
jointly,  becaufe  each  man's  offence  is  grounded  on  a  defed 
peculiar  to  himfelf.  2  Hawk.  P.  C.  240-1.  2  Hal 
Hift.  P.  C.  174.  accord. 

And  for  this  reafon  indidments  have  been  qua(hed  fof- 
jointly  charging  feveral  defendants  for  not  repairing  the 
fireets  before  their  houfes,  or  for  taking  inmates,  or  for 
negleding  a  day  of  faftjng  appointed  by  proclamation  ;• 
and  this  is  agreeable  to  the  rule  of  law  as  to  bringing  ac- 
tions on  penal  ftatutes,  wherein  feveral  defendants  (hall 
not  be  joined,  except  it  be  in  refped  of  fome  one  thing 
in  which  all  arg  jointly  concerned  ;  as  where  feveral  join 
m  a  fuit  in  the  Admiralty  on  a  contrad  on  land,  or  iii 
procuring  or  giving  an  untrue  verdid,  iJc.  2  Hawk.  P. 
C.  241.  and  feveral  authorities  there  cited. 

But  yet  where  J.  B.  C.  and  D.  were  indided  for 
eredmg  four  feveral  inns  ad  commune  nocumentum,  it  was 
ruled,  that  for  feveral  offences  of  the  fame  nature  feveral 
perfons  may  be  indided  in  the  fame  indidment ;  but  then 
it  muft  be  laid  feparaliter  erexerunt,  and  for  want  of  that 
word  (feparaliter)  the  indidment  was  qua(hed.  2  Hal 
Hijt.  P.C.   174. 

Alfo  It  is  faid  in  Hale  to  be  common  experience,  that 
20  perfons  may  be  indided  for  keeping  diforderly  houfes 
or  bawdy-houfes,  and  they  are  daily  convid  upon  fuch 
mdidments,  for  the  word  feparaliter  makes  them  feveral 
indidments.      2  Hal.  HiJi.  P.  C.  174. 

Indidment,  fetting  forth,  that  the  defendant  made  an 
affault  upon  Sarah  the  wife  of  J-f'illiam  Beatniff,  and 
Elizabeth  Cooper,  and  did  them  beat,  wound  and  evil 
in  treat.  After  verdid  pro  rege,  it  was  moved  in  arreft 
of  judgment,  that  there  were  two  diftind  offences,  and 
therefore  could  not  be  laid  in  the  fame  ind;dment ;  and 
of  that  opinion  was  the  court,  and  the  judgment  was  ar- 
refted.     Stran.  870.  Trin.  4  Geo.  2.   Rex  v.  Clendon. 

Six  perfons  were  indided  in  one  indidment  for  per- 
jury, and  four  of  them  pledding  were  convided.  It  was 
then  moved  in  arreft  nf  judgment,  that  crimes  (efpecially 
perjury)  were  in  their  nature  "feveral,  and  two  cannot  be 
indided  t02,ether.  And  Palm.  535.  6  Mod.  210.  2 
R'A.  Abr.  Si.  pi.  6.  Sali.  382.  Pafch.  11  Ceo.  I.  Rex 
V.  IFefton  is'  at',  ante  623.  Trin.  4  Geo.  2.  Rex  v.  Clen- 
don, ante  87.      i  Keb.  585,   612,  635.    were  cited.     E 

contra 
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ttnira  were  cited  Salk.  382.  in  extortion  ;  7r/«.  10  yfrm. 
Rfgina  v.  Afarjhal  igiinO.  two  for  receiving  ftolen  goods. 
I  [/gf,^  00.  2.  3  Kei.  700.  For  maintenance.  2  RoL 
Rtp.  345.  Palm.  367.  Salk.  384.  Againft  hufband 
and  wife  for  keeping  a  diforderly  houfe,  and  Rtgina  v. 
Dixon  isf  ux\  Sli.  312.  Cro.  Eliz.  230.  3  Leon.  230. 
Where  this  exception  was  not  taken  in  perjury.  Cro. 
Car.  380.  Sed per  curiam;  There  may  be  great  incon- 
venienciesif  this  is  allowed  :  One  may  be  defirous  to  have 
a  certiorari,  and  the  other  net ;  the  jury  on  the  trial  of 
all  may  apply  evidence  to  all,  that  is  but  evidence  againd 
one.  The  cafes  cited  are  all  of  that  which  may  be  joint, 
as  extorfion,  maintenance,  is'c.  but  perjury  is  a  feparate 
aft  in  each :  And  Trin.  6  Ann.  Regina  v.  Hodjon  ^  al', 
two  were  indifted  for  being  fcolds,  and  compared  to  bar- 
retry,  and  held  not  to  lie  ;  the  judgment  was  arreRed. 
Stren.  921.  Mich.  5  Geo.  2.  Rex  v.  Philips  isf  al'. 

6.  ffhai  ought  to  be  the  form  of  a  caption  of  an  indiSl- 
tHenty  and  where  an  indiSlment  may  be  quajhed. 

The  caption  of  the  indidment  is  no  part  of  the  indi£t- 
ment  itfelf,  but  it  is  theftileor  preamble,  or  return  that  is 
made  from  an  inferior  court  to  a  fuperior,  from  v/hence 
a  certiorari  iflues  to  remove  it,  or  when  the  whole  record 
is  made  up  in  form  ;  for  whereas  the  record  of  the  in- 
di£lment,  as  it  (lands  upon  the  file  in  the  court  wherein  it 
is  taken,  is  only  thus:  Juratores  pro  Domino  Rege  fuper 
facramentum  fiium  prafentant ;  when  this  comes  to  be  re-  i 
turned  upon  a  certiorari,  it  is  more  full  and  explicit.  2 
Hal.  Hiji.  P.  C.  165. 

Every  caption  of  an  indiftment  muft  fhew  that  it  was 
taken  before  a  court  which  has  a  proper  jurifdiiflion  ;  and 
therefore  if  it  (hew  only  that  it  was  taken  before  J.  S. 
fleward,  without  (hewing  to  whom  or  in  what  court; 
or  if  the  caption  of  an  inquifition,  fuper  vifum  corporis, 
fljew  only  that  it  was  taken  before  J.  S.  Mayor  of  Lon- 
don, without  adding  that  he  was  a  coroner  ;  or  if  it 
barely  call  him  coroner,  without  (hewing  that  he  was 
fuch  for  the  diftridt  in  which  the  inquifition  was  taken, 
it  is  infufficient ;  but  if  it  (hew  that  he  was  a  coroner  in 
the  county,  it  fufHciently  (hews  that  he  was  a  coroner  for 
the  county  ;  and  if  the  caption  of  an  indiftment  (hew 
that  it  was  taken  at  the  feflions  of  the  peace  of  fuch  a 
county,  it  fufficiently  (hews  that  fuch  feflions  was  holden 
for  the  county  ;  but  if  it  only  (hew  that  it  was  holden 
in  the  county,  it  is  faid  to  be  infufficient ;  fo  it  is  alfo  if 
it  omit  the  claufe  nee  non  ad  diverfas  felonias,  &c.  or  if  it 
barely  (hew  that  the  indiftment  was  taken  at  a  feflions  of 
the  peace,  without  (hewing  before  whom,  or  without 
naming  of  the  juftices,  or  (hewing  for  what  place  they 
were  juftices ;  or  if  in  defcribing  them  as  juftices  ad 
pacem,  istc.  confervand.  it  omit  the  word  offignat.  but  if 
it  fufficiently  (hews  that  fome  of  them  were  of  the  quo- 
rum, by  (hewing  that  the  indiftment  was  taken  at  a  ge- 
neral felTions,  and  if  it  call  them  juftices  of  peace,  it 
needs  not  any  farther  to  (hew  that  they  were  juftices  of 
the  Kmg's  peace.     2  Hawk.  P.  C.  253. 

The  caption  of  an  indiftment  ad  magnam  curiam  cum 
leta  tent,  is  infufficient ;  but  if  it  be  ad  magnam  curiam 
i^  ad  letam,  or  ad  vif.  franci  pleg.  cum  cur.  baron^  tent. 
perhaps  it  is  fufficient ;  for  iince  the  court-baron  has  no 
jurifdiftion  over  criminal  matters,  and  the  caption  in 
thefe  laft  cafes  is  not  exprefs,  that  the  indiftment  was 
taken  at  it,  as  it  is  in  the  firft  cafe,  the  court  will  in- 
tend that  it  was  at  the  leet,  which  alone  had  power  to 
take  it.     2  Hawk.  P.  C.  254. 

The  not  (hewing  in  the  caption  of  an  indidlment  at  a 
leet,  whether  the  court  were  holden  by  charter  or  pre- 
fcription,  is  helped  by  the  multitude  of  precedents.  2 
Hawk.  P.  C.  254. 

Every  caption  of  an  indiiflment  ougnt  to  (hew  that 
the  indictors  were  of  the  precinft  for  which  the  court  was 
holden,  and  that  they  were  twelve  in  number,  and  that 
they  found  the  indidment  on  their  oaths  ;  alfo  in- 
di£tments  have  been  quaflied  for  an  omiffion  of  the 
names  of  the  jurors ;  and  others  for  want  of  the  words 
probarum  &  legalium  hominum  ;  and  others  for  want  of  the 
words  adtunc  tsf  ibidem  before  jurat'  fs"  onerat'  ;  and 
Vol.  II.  N".  93. 
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others  for  want  of  the  words  ad  inquirend.  pro  Domini 
Rege  i^  pro  corpore  comitatus  ;  yet  of  late  years  exceptions 
of  this  kind  have  not  been  much  favoured,  efpeciaily  if 
the  indi£lment  were  in  a  fuperior  court,  and  that  which  is 
omitted  be,  in  common  undeiftanding,  implied  in  what 
is  expreiTed.      2  Hawk.  P.  C.  254. 

Every  caption  muft  (hew  a  certain  day  and  year  when  the 
indiiSment  was  found,  and  muft  record  it  in  the  prefent 
tenfe  ;  but  if  it  defcribe  the  court  as  holden  die  Marti's 
W  die  Mercurii,  or  on  fuch  a  day  in  fuch  a  year  of  the 
King,  without  (hewing  what  King  ;  or  if  it  (hew  the 
day  and  year  in  figures,  which  are  not  Roman,  it  is  ini 
fufficient;  yet  it  needs  not  add  the  year  of  the  Lord  J 
and  the  multitude  of  precedents  have  m;ide  good  the  ufe 
of  extitit  prafentat.  inftead   of  exi/lit,  i^c. 

Every  fuch  caption  muft  alfo  (hew  where  the  indidl- 
ment  was  found,  that  it  may  appear  to  have  been  at  a 
place  within  the  jurifdiflion  of  the  court ;  and  therefore 
if  it  fet  forth,  that  the  indiftmeiit  was  taken  at  a  feflions 
of  the  peace,  holden  for  fuch  a  county  at  B.  without 
(hewing  in  what  county  B.  lies,  otiierwife  than  by  put- 
ting the  county  in  the  margent,  it  is  infufficient ;  but 
if  an  inqiieft  of  death  be  fet  forth  as  taken  at  B.  before 
the  coroner  of  the  liberty  of  B.  it  needs  not  exprefs 
that  B.  ij  within  the  liberty  of  B.  for  it  cannot  but  be 
intended.     2  Hawk.  P.  G.  255. 

By  the  Common  law  the  judges  may  in  difcretion 
quafh  an  indiftment  for  any  fuch  infufficiency  in  the  body 
or  caption  of  it,  as  will  make  a  judgment  given  on  it 
againft  the  defendant  erroneous  ;  but  they  are  in  no  cafe 
bound  fo  to  do  eje  debito  jujiitia,  but  may  oblige  the  de- 
fendant to  plead  or  demur ;  and  this  they  generally  do 
where  the  offence  is  of  an  enormous  or  pubiick  nature, 
or  where  the  indidlment  has  been  removed  by  certiorari^ 
and  a  recognizance  for  procuring  the  trial  of  it  has  been 
forfeited.     2  Hawk.  P.  C.  258. 

By  the  7  W.  &  M.  cap.  3.  No  indiftment  for  high 
trcafon  or  mifprifion  thereof,  (except  indidtments  for 
counterfeiting  the  King's  coin,  feal,  fign  or  (ignet,)  nor 
any  procefs  or  return  thereupon,  (hall  be  qua(hed  for 
mifreciting,  mifpelling,  falfe  or  improper  Latin,  unlefs 
exception  concerning  the  fame  be  taken  and  made  in 
the  refpeftive  court  where  the  trial  (hall  be,  by  the  pri- 
foner,  or  his  counfel  afligned,  before  any  evidence  given 
in  open  court  on  fuch  indictment ;  nor  (hall  any  fuch 
mifreciting,  mifpelling,  falfe  or  improper  Latin,  after  con- 
viction on  fuch  indictment,  be  any  caufe  to  flay  or 
arreft  judgment ;  but  neverthelefs  any  judgment  on 
fuch  indictment  (hall  be  liable  to  be  reverfed  on  writ 
of  error  as  formerly. 

For  more  learning  on  this  fubjcof,  fee  14  Vin.  Abr. 
and  3  Bac  Abr.  tit.  Indictment. 

3|ttlit(t0^,  Is  he  that  indiSteth  another  for  any  ofFence. 
I  Ed.  3.  c.  II.  and  indi3ee  is  he  tliat  is  indiiied.  21 
Jac.  cap.  I. 

illUittantCr,  Without  delay.  Matt.  IVeJlm.  Anno 
1244.  IndifVanter  remeavit. 

3!nDil)tftttTl,  Is  ufed  for  that  which  two  hold  in  conf- 
mon,  without  partition.  Kitchin,  fol.  421.  in  theffe 
words,  He  holds  pro  indivifo,  bfc. 

3inlJOli0,  A  ftudious  young  man,  or  a  youth.  Ega 
Edgar  indolis  Clito  confenft.  Mon.  Angl.  3  tom.  p.  120. 
31WlII)?f6nfICIlt  (Indorf amentum,)  Is  any  thing  written  on 
the  back  of  a  deed,  as  a  condition  written  on  the  back 
of  an  obligation  is  commonly  called  an  indorfement. 
Weft.  Symbol,  part.  2.  feet.  157. 

Where  'tis  written  on  the  back  of  an  obligation,  (re- 
ceived 10/.  in  part  of  payment)  it  may  be  pleaded  ;  per 
Browne,  ^tsre.  Br.  Fails,  pi.  32.  cites  21  Hen.  6.  5. 
And  upon  a  (heriff's  bond  of  20  /.  indorfed  thus,  to 
fave  the  (heriiF  harmlefs,  he  (hall  plead  it  as  a  condition. 
Br.  Pleadings,  pi.  23.  cites  21  Hen.  6.  51. 

If  a  man  delivers  a  fingle  obligation  to  J.  N.  and 
after  f.  N.  indorfes  a  condition  upon  it,  this  (hall  ferve 
the  obligor  to  plead  ;  per  three  juftices ;  quod  nota.  Br. 
Obligation,  pi.  2.  cites  2  Hen.  8.  9. 

An  indictment  for  forcible  entry  was  preferred  to  the 

grand  jury,  who  returned  thus,  (viz.)  As  to  the  entry 

with  force,  ignoramus ;    as  to  the  detainer   with  force, 

X  X  X  billa 
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l>ii!a  vera.  But  this  indorfement  not  being  fpyed,  but 
being  taken  by  the  juftices  of  the  peace  for  a  full  indift- 
ment  in  both  points,  they  award  reftitution  ;  but  upon 
certifying  this  indictment  in  B.  R.  by  certiorari,  and  the 
indorfement  returned  as  above,  they  award  re-refti* 
ti^tion.  It  was  moved,  that  they  ought  not  to  regard 
the  indorfement,  for  the  court  did  not  fend  for  that, 
but  only  for  the  indi£tment ;  and  this  indorfement 
makes  it  to  be  no  ind.Ctment  at  all,  and  fo  the  clerk 
of  the  peace  has  done  more  than  he  was  comman'^ 
ded  to  do.  But  per  cur.  The  indorfement  is  parcel 
of  the  indictment,  and  the  perfection  of  it,  and  the 
court  fcnt  for  the  indictment,  cum  omnibus  id  tangent', 
and  the  indorfement  touches  it  principally  ;  for  it  is  the 
life  of  it.  And  per  cur.  after  fuch  finding,  the  profecu- 
tor  ought  to  have  preferred  a  new  indictment  for  the 
forcible  detainer  only  ;  for  now,  being  made  one  intire 
indictment,  and  the  jury  finding  only  the  lafl,  it  is  no 
indictment  at  all.     Telv.  99.  The  King  v.  Ford  fef  al'. 

A  leafe  may  be  determined  by  force  of  a  condition  in- 
dorfed  on  the  backfide  thereof,  if  it  be  before  the  enfealing 
and  delivery,  as  well  as  by  force  of  a  condition  within  the 
deed.  Cro.  Jac.  456.  Mich.  15  Jac.  B.  R.  Griffin  v. 
Stanhope. 

A.  devifed  lands  to  truftees  for  a  term  of  60  years,  to 
pay  legacies,  remainder  to  B.  his  daughter  in  tall,  '^c. 
y.  S.  with  confent  of  friends,  married  B.  at  16.  By 
marriage-articles  J.  S.  covenanted  to  pay  the  legacies, 
being  1500/.  within  fix  months  after  the  marriage. 
And  B.'s  friends  covenanted  on  her  behalf,  that  B.  when 
of  age  {hould  fettle  her  eftate  on  J.  S.  for  life,  &c.  And 
y.  S.  gave  a  fiatute  and  alfo  a  mortgage  of  his  own 
eftate  to  fecure  payment  of  the  legacies,  and  by  indorfe- 
ment on  the  mortgage  the  fame  was  to  be  void,  unlcfs 
B.'s  eftate  was  fettled  on  y.  S.  afterwards  B.  died  an  in- 
fant, the  legacies  not  paid.  It  was  held,  that  the  in- 
dorfement on  the  mortgage  only  was  fufficient  to  difcharge 
the  ftatute  and  articles  alfo,  all  being  executed  at  one 
and  the  fame  time,  the  fame  witnefles,  and  part  of  the 
fame  agreement,  and  all  to  be  looked  upon  as  but  one 
conveyance.  Hill.  1703.  2  Fern.  457.  Lawrence  v. 
Blatchford.     For  indorfement  on  notes  and  hills  of  exchange, 

fee  JlBtUji  of  Etcljangc, 

3lnlI0tUment  of  a  church,  l^c.  fee  dEiiBotometit. 

3lntlttt0ntCnt,  Is  what  is  alleged  as  a  motive  or  in- 
citement to  a  thing ;  and  in  law  is  ufed  fpecially  in 
feveral  cafes,  viz.  there  is  inducement  to  actions,  to  a 
traverfe  in  pleadings,  a  fa£t  or  offence  committed,  i^c. 
Inducements  to  aiStions  need  not  have  fo  much  certainty 
as  in  other  cafes :  A  general  indebitatus  is  not  fufficient, 
where  it  is  the  ground  of  the  adtion  ;  but  where  it  is  the 
inducement  to  the  aflion,  as  in  confideration  of  forbearing 
a  debt  till  fuch  a  day,  (for  that  the  parties  are  agreed 
upon  the  debt)  this  being  but  a  collateral  promife,  is  good 
without  fhewing  how  due.      Cro.  yac.  548.     2  Mod, 

In  an  a£tion  of  falfe  imprifonment  in  London  from  the 
3  0th  to  the  29th  of  September,  defendant  juftifies  that  he 
was  mayor  and  juftice  of  peace  in  P.  and  that  a  robbery 
was  done  there,  and  the  plaintiff  fufpeded  and  brought 
before  him,  and  becaufe  he  feem'd  fufpicious,  he  detain'd 
him  in  his  houfe,  during  the  time  in  the  declaration  men- 
tioned, to  examine  him  and  one  J.  S.  who  was  not  ap- 
prehended, concerning  the  faid  robbery,  and  afterwards, 
upon  the  29th  of  September,  deliver'd  him  over  to  the 
new  mayor,  and  traverfeth  the  imprifonment  in  London  ; 
and  adjudged  upon  demurrer,  that  the  inducement  to  the 
traverfe  was  not  good  ;  for  a  juftice  of  peace  cannot  detain 
in  prifon  a  perfon  fufpefted,  but  during  a  convenient  time 
only,  to  examine  him,  which  the  law  intends  to  be 
three  days,  and  within  that  time  to  take  his  examination, 
and  fend  him  to  prifon,  and  ought  not  to  detain  him  as 
Jong  as  he  pleafes,  as  here  he  did  18  days ;  neither  ought 
he  to  detain  him  in  prifon  in  his  own  houfe,  but  to  com- 
mit him  to  the  common  gaol  of  the  county  ;  for  other- 
wife,  when  the  juftices  come  to  deliver  the  gaol,  he  is 
not  in  the  gaol,  and  may  not  be  delivered,  and  fo  (hould 
lie  longer  than  is  reafonable.  See  the  ftat.  of  5  Hen.  4.  10. 
2  Ed,  4.  8.  and  he:e  he  took  not  an  examination,  but 
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deliver'd  him  over  without,  which  was  not  lawful ;  it\i 
therefore  adjudg'd  for  the  plaintiff.  Cj-o.  El.  829.  Pafch. 
43  Eliz.  C.  B.  Scavage  v.  Tateham. 

In  Jci.  fa.  upon  a  recognizance  of  bail  on  a  writ  of 
error  of  a  judgment  in  debt  given  in  C.  B.  conditioned 
that  if  the  plaintiff  be  nonfuit,  the  writ  of  error  difcon- 
tinued,  or  if  judgment  affirmed,  then  he  (hould  pay,  iifr. 
defendant  prayed  oyer,  and  pleaded  that  the  plaintiff  ia 
error  did  profecute  the  writ  of  error,  and  afiigned  errors, 
et  quod  placitum  fuper  pradiii'  breve  de  error e  adhuc  pendet 
indeterminatum,  tfc.  the  plaintiff  replied,  that  the  judg- 
ment was  affirmed,  abfque  hoc  quod  placitum  pendet  inde- 
terminatum, &c.  defendant  demurr'd,  and  adjudg'd  for 
the  plaintiff  in  C.  B.  but  upon  error  brought  in  B.  R, 
the  court  held  the  replication  naught ;  becaufe  it  makes 
that  a  matter  of  inducement,  which  (hould  have  been  the 
point  in  iffue ;  and  alfo,  becaufe  the  traverfe  puts  a 
matter  in  iffue  to  be  tried  by  the  country  ;  and  was  going 
to  reverfe  the  judgment,  but  an  exception  was  ftarted  to 
the  writ  of  error,  for  which  it  was  quafhed.  2  Sali.  529. 
Pafch.  4  Jnn.  B.  R.  Fan/haw  v.  Morrifon.  See  JBICftUing, 
and  14  Fin.  Abr.  tit.  Inducement. 

SinHurttOn,  (Muaio,)  a  leading  into.  It  is  moft 
commonly  taken  for  the  giving  polfeffion  to  an  incum- 
bent of  his  church,  by  leading  him  into  it,  and  delivering 
him  the  keys  by  the  commiflary,  or  bifhop's  deputy,  and 
by  his  ringing  one  of  the  bells.     Croie  Rep.    3  part,  foL 

251.    See  llBencfice. 

31tt  t^Z,  (mentioned  in  flat.  21  yac.  cap.  2.)  In  being. 
The  learned  make  this  difference  between  things  in  ejfey 
and  things  in  poffe,  or  poteniia  ;  but  a  thing  apparent  and 
vifible,  they  fay,  is  in  efje,  that  is,  has  a  real  being  ea 
inftanti,  whereas  the  other  is  cafual,  and  but  a  poffibility. 
As  a  child  before  he  is  born,  or  even  conceived,  is  a 
thing  in  pojfe  or  which  may  be ;  after  he  is  born,  he  is 
faid  to  be  in  effe,  or  adlual  being.     Cowell,  edit.  1727. 

31uelBaCllU!S  (Inwardus,)  A  guard,  a  watchman,  one 
fet  to  keep  watch  and  ward. — In  Limunare  Leji  in  Brefen- 
nci  habet  Rex  confuetudinem  fcil.  1 1  caret  as,  isf  11  (Vtcas  An- 
guillarum  pro  uno  inewardo,  is"  de  uno  ingo  de  Northbynge 
xii  denarios  aut  ununi  inewardum  ^  de  Dcna  xviii  denarics^ 
(sf  de  Garra  unum  inewardum.  Lib.  Domefday  Chenth. 
^ando  Rex  venatui  injlabat  de  unaquaq;  domo  per  confuetu- 
dinem ibat  unus  homo  ad Jiabilitionem  infdva.  Alii  homines 
non  hahentes  integras  mafuras  inveniebant  inewardos,  ad 
aulam  quando  redierant  in  civitate. — Lib.  Domefday.  Here- 
fordfhire. 

SInfaltttatltiS,  This  word  occurs  only  in  Ralph  dt 
Hengham,  Summa  parva,  cap.  3.  Fir  commiftt  feloniam  oi 
quam  fuit  fufpenfus,  utlagatus,  vel  alio  modo  morti  damnatus, 
vel  demembratus,  vel apud  Dovere  infaliftatus,  vel apud  South- 
ampton fuhmerfus,  vel  apud  IFinton  demembratus,  vel  de- 
capitatus,  ut  apud  Northampton  ;  vel  in  mari  fuperundatus^ 
ftcut  in  aliis  partibus  portuum.-  Mr.  Selden,  in  his  note* 
on  that  author,  fays  thus,  "  It  appears  that  feveral  cu« 
ftoms  of  places  made  in  thofe  days  capital  punifhments 
feveral.  But  what  is  infaliftatus?  In  regard  of  its  being 
a  cuftom  ufed  in  a  port-town,  I  fuppofe  it  was  made  out 
of  the  French  word  falize,  which  is  fine  fand  by  the  water 
fide,  or  a  bank  of  the  fea.  In  this  fand  or  bank  it  feenw 
their  execution  at  Dover  was."  The  elaborate  Du  Frefne 
condemns  this  derivation  and  this  fenfe  of  the  word,  but  yet 
gives  no  better.  And  therefore,  till  we  have  more  au- 
thority, wc  may  conclude  that  infaliflatus  did  imply  fome 
capital  punifhment  inflifted  on  the  fands  or  fea-fhore; 
Perhaps  infalijiatio  was  e>-p  fuig  the  malefaflor  to  be  laid 
bound  upon  tiie  fands,  till  tne  next  full  tide  carried  him 
away  ;  of  which  cuftom,  if  I  forget  not,  theie  is  fome 
dark  tradition.  However,  I  believe  the  penalty  took 
name  from  the  Norman  falcfe,  falefa,  v.'hich  figi::fied 
not  only  the  fands,  but  rather  the  rocks  and  cliffs  adjoin- 
ing or  impending  on  the  fea-fnore.  Cowell,  edit.  1727* 
See  the  like  ufe  oi  faUfia  mMon.Angl.  torn.  2.  p.  165.^. 

Siufamp,  Which  extends  to  forgery,  perjury,  gtofs 
cheats,  l^c.  difables  a  man  to  be  a  witnefs  or  juror ;  But 
a  pardon  of  crimes  reftores  a  pcrfon's  credit  to  make  hitn 
a  good  evidence.  2  Hawk.  P.  C.  432,  433.  Judgment 
of  the  pillory  makes  infamy  by  the  Common  Jaw  ;  but 
by  the  Civil  and  Canon  law,  if  the  caufe  for  which  the 

peifon 


I     N     F 

pcffon  was  conviiled  was  not  infamous,  it  infers  no  in- 
famy.    3  Lev.  426. 
jBnfangctljcfc,  l^tnfangtljefe,  or  Infangtljcof,   L 

compounded  of  three  Saxon  words  ;  the  prepofition  in, 
fang  or  fong,  to  take  or  catch,  and  thefe,  a  robber  :  It 
fignifieth  a  privilege  or  liberty  granted  unio  lords  of  ma- 
rors  to  judge  any  thief  taken  within  their  fee.  Braiion, 
lib.  3.  traif.  2.  cnp.  35.  faith,  Dicitur  infangthefe  latro 
captus  in  terra  aticujus  de  hominibus  fuis  propriis,  feifiim 
latrocinio.  Utfangthefe  vero  dicitur  latro  extraneus,  veniens 
aliunde  de  terra  atiena  &  qui  captus  fuit  in  terra  ipftus,  qui 
tales  habet  libertates,  U'c.  In  the  laws  of  King  Edward 
the  ConfeJJorf  fet  out  by  Mr.  Lombard,  cap.  26.  you  have 
it  thui  defcribed  :  Infangthefe,  jujlitia  cognofcentis  latronis 
Jua  ejt,  de  hominc  fuo,  ft  captus  fuerit  fuper  terrain  fuam  : 
lili  vero  qui  non  habent  has  confuetudines  coram  juflitia  Regia 
TcSium  faciant  in  bundredis,  13 c.  Infangthef,  i.e.  quod  la- 
troncs  capti  in  Dominio  vel  feodo  prioris,  £3"  de  latrocinio 
tonviSii  in  curia  Domini  prioris  judicentur,  13  ad  furcas 
ejus  fufpendentur .  Ex  Reg.  Priorat.  de  Cokesford.  So 
that  it  was  necefi'ary  the  thief  (hould  be  taken  in  his  lord- 
fhip,  and  with  the  goods  fiolen,  otherwife  the  lord  had 
rot  jurifdicSion  to  try  him  in  his  court ;  but  by  the  laws 
of  Edward  the  Confefj'or,  he  was  reftrained  to  his  own 
people  or  tenants,  but  he  might  try  any  man  who  was 
thus  taken  in  his  manor:  the  definition  hereof  fee  alfo  in 
Britton,  fol.  90.  and  Rtg.  Hoveden,  part,  pofler.  fuor. 
Annal.  fol.  345.  And  Skene  de  verb,  ftgnif.  who  writeth 
of  it  at  large,  reciting  diverfity  of  opinions  touching  this, 
and  outfangthefe.  Fleta,  lib.  I.  cap.  47.  fays,  Infangthefe 
(for  fo  he  writes  it)  dicitur  latro  captus  in  terra  alicujus, 
feifitus  aliquo  latrocinio  de  fuis  propriis  hominibus.  Stat,  I 
i3  zP.  (J  M.  cap.  15. 

Binfant,  (Infans,)  Before  the  age  of  one  and  twenty 
years,  a  man  or  woman  is  callfd  an  infant  in  the  law. 
Co.  on  Litt.  lib.  I.  cap.  21.  and  lib.  2.  cap.  28.  An  in- 
fant of  eight  years  of  age  or  above,  may  commit  homicide, 
and  be  hanged  for  it,  viz.  if  it  may  appear  by  hiding  the 
perfon,  by  excufmg,  or  by  any  other  aft,  that  he  had 
knowledge  of  good  and  evil,  and  of  the  danger  of  the 
offence,  for  here  malitia  fupplebit  estatem.  i  Hal.  Hiji. 
27.  Yet  Co.  upon  Litt.  feet.  405.  faith.  That  an  infant 
(hall  not  be  punifhed  till  the  age  of  fourteen,  which, 
fays  he,  is  the  age  of  difcretion.     Cowell,  edit.  1727. 

1.  Tlje  fever al  ages  and  periods  diflinguifhed  hy  the  law 
far  feveral  purpofes. 

2.  fVho  are  to  be  conpdered  as  minors ;  and  how  far  the 
law  regards  and  takes  notice  of  infants  in  ventre  fa  mere. 

3.  Haw  infancy. is  to  be  tried;  of  what  public  offices  and 
triifts  an  infant  is  capable ;  and  of  what  things  he  is  ca- 
pable for  his  own  advantage. 

4.  Of  the  acts  of  infants  as  they  are  good,  void,  or  void- 
able, viz,  contracts  for  neceffuries,  judicial  acts,  and  acts 
in  pais. 

1.  The  feveral  ages  and  periods  diflinguifhed  by  the  law 
for  feveral  purpofes. 

From  the  obfervations  made  on  the  daily  aftions  of  in- 
fants, as  to  their  arriving  to  difcretion,  the  laws  and 
cuftoms  of  every  country  have  fixed  upon  particular 
periods  on  which  they  are  prefumed  capable  of  afling  with 
reafon  and  difcretion  ;    in  our  law  the  full  age  of  man 

;  or  woman  is  twenty-one  years,     3  Bac.  Jbr.  118. 

I  Therefore  if  one  under  the  age  of  twenty-one  years 
makes  his  will,  and  thereby  devifes  his  lands,  and  after 
attains  the  age  of  twenty-one  years,  and  dies,  without 
making  a  new  publication  thereof,  ijiis  devife  is  void, 
%^r  143.     Raym.Si^.     1  Sid.  \bz. 

But  tho'  a  perfon  under  the  age  of  twenty-one  cannot 
difpofe  of  his  lands,  yet  it  is  faid,  that  one  under  that 
age  may,  purfuant  to  the  ftatute  of  12  Car.  2.  cap.  24. 
difpofe  of  the  cuftody  of  his  infant  child,  and  that  fuch 
difpofaion  draws  after  it  the  land,  i3c.  as  incident  to  the 
the  cuftody.     laugh.  lyS. 

Alfo  it  feem-:,  it  vvas  agreed,  that  an  infant  male  at 
fourteen,  and  female  at  twelve,  may  difpofe  of  their  per- 
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fonal  eflafe  at  thofe  ages :  For  herein  the  Common  hW 
has  appointed  no  time,  being  a  matter  cognizable  in  the 
fpiritual  court,  which  herein  proceeds  according  to  the 
Civil  law,  by  which  law  infants  at  thofe  ages  are  pre- 
fumed  to  have  fufficient  difcretion  to  make  fuch  difpo- 
fition  ;  and  therefore  their  teftaments  in  thefe  cafes  ate 
not  to  be  fet  afide,  or  controlled  in  Chancery  or  the  tem- 
poral courts.  2  Mod.  315.  2  Jones  210.  Comb.  50. 
I  Fern.  469.     Preced.  Chan,  316. 

The  age  of  confent  to  a  marriage  in  an  infant  male  is 
fourteen,  and  in  a  female  twelve  ;  but  they  may  marry 
before,  and  if  they  agree  thereto  when  they  attain  thefe 
ages,  the  marriage  is  good  ;  but  they  cannot  difagree  be- 
fore then  ;  and  if  one  of  them  be  above  the  age  of  con- 
fent, and  the  other  under  fuch  age,  the  party  fo  above 
the  age  may  as  well  difagree  as  the  other;  for  both  muft 
be  bound,  or  neither.  Co.  Litt.  33,  78,  79,  2  Injl. 
434.  3  Infi.  88,  89,  6  Co.  22.  7  Co.  43.  I  Roll. 
Abr.  340,  341. 

But  tho'  the  party  above  age  may  as  well  difagree  as 
the  other,  yet  it  is  faid  that  the  party  cannot  do  it  before 
the  other  arrives  at  the  proper  age  :  Alfo  it  is  faid  to  have 
been  adjudged,  that  if  a  man  marries  a  woman  that  is 
within  the  age  of  twelve  years,  and  after  the  woman  at 
eleven  years  of  age  difagrees  to  the  marriage,  and  after 
the  hufband  takes  another  wife,  and  hath  iffue  by  her, 
that  tills  is  a  baftard  ;  for  the  firft  marriage  continues  not- 
withftanding  the  difagreement  of  the  woman ;  for  fiie 
cannot  difagree  within  the  age  of  twelve  years,  and  fo 
her  difagreement  is  void.  Co.  Lit.  79,  I'Roll.  Abr. 
34r. 

If  a  man  marries  a  woman  that  is  within  the  age  of 
twelve  years,  and  after  the  feme  covert  within  the  age  of 
confent  difagrees  to  the  marriage,  and  after  the  age  of 
twelve  years  marries  another,  now  the  firft  marriage  is 
abfoiutely  diflblved,  fo  that  he  may  take  another  wife; 
for  tho'  the  difagreement  within  the  age  of  confent  waj 
not  fufficient,  yet  her  taking  another  hufband  after  the 
age  of  confent  affirms  the  difagreement,  and  fo  the  mar- 
riage avoided  ab  initio,     i  Rol.  Abr.  341. 

But  for  the  better  explication  hereof  it  may  not  be 
improper  to  infert  a  cafe  determined  before  the  delegates, 
which  was  thus : 

Mrs,  K.  Fitzgerrard  was  married  to  my  Lord  Decius, 
fhe  being  of  the  age  of  twelve  years  and  a  half,  and  he  of 
the  age  of  eight ;  afterwards,  (he  being  thirteen  years  old, 
difagreed  from  this  marriage,  and  married  Mr,  Fillers; 
and  upon  fuit  in  the  fpiritual  court  the  fecond  marriage 
was  affirmed  :  The  Lord  Decius  appealed  to  the  delegate?, 
and  it  was  argued  by  Civilians  and  Common  lawyers  be- 
fore the  biOiops  of  London  and  Rochefler,  North  Ch.  J. 
Littleton  Baron,  Jones  and  Atkins  Juftices,  and  feveral 
Dodiorsof  the  Civil  law:  The  Civilians  faid,  that  minors 
could  notcontraiS  matrimony,  but  only  fponfalia  de  futuro, 
and  therefore  tho'  they  bind  themfelves  per  verba  de  pra- 
fenti  tempore,  yet  the  law,  by  reafon  of  the  incapacity  of 
the  parties,  would  make  fuch  a  conftrudion  that  it  fliall 
only  be  a  contraft  de  future.  In  this  cafe  indeed,  one  of 
the  parties  is  of  age  of  confent,  but  that  makes  no  di- 
verfity ;  for  a  contrad  of  matrimony  is  utrinque  obligatorius, 
and  reciprocal  in  its  nature.  On  the  other  fide  it  was 
faid,  that  fuch  a  contraft  as  this  betwixt  perfons  of  un- 
equal ages  might  as  well  claudicate  as  other  contrails, 
which  are  alfo  utrinque  obligatorii  j  they  faid,  that  a  con- 
traft  of  marriage  carries  a  relation  in  itfelf,  and  is  reci- 
procal, but  that  in  fome  cafes  this  may  fail,  by  reafon  of 
an  accident  or  circnmftance  in  the  perfons,  notwithftanding 
which  the  nature  of  the  thing  will  remain  to  be  ultra 
citroque  obligatory,  as  we  fee  in  other  contracts ;  but  ar- 
guments from  the  definition  of  civil  affairs  are  not  cogent; 
for  no  law  can  be  framed  to  meet  with  all  emergencies 
and  circumftances,  but  ought  to  be  differently  applied  ac- 
cording as  the  particular  circumftances  require.  The  lav? 
does  not  make  contradfs  per  verba  de  prafenti  tempore  to 
be  contrafts  de  future,  but  in  cafes  of  minors,  and  they 
cannot  (hew  any  texts  that  contradfs  per  verba  de  pra- 
fenti by  majors,  fhall  be  by  conftruftion  made  contrafls 
de  future.  The  laws  of  God  and  nature  require  per- 
formance of  promifes  and  agreements  \  and  the  woman, 

in 
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in  the  prefent  cafe,  cannot  diffent  before  the  hulband  come  I  account  wiih  Iiis  guardian  till  the  age  of  fifteen,  and  that 


to  the  age  of  confent,  becaufe  till  then  he  cannot  dif- 
fent  no  more  than  he  can  affent.     Serjeant  Maynard  ;  In 
our  law,  marriage  betwixt   minors  has   the  efFedl  of  a 
marriage  till  it  be  annulled  :  If  the  woman  be  nine  years 
old  fhe  fliall   be  endowed,  be  the  hufband  cf  what  age 
foever,  and  dower  can  never  be,  but  xvhere  there  was  a 
precedent   marriage,  foftto   effetlu  ponitiir   caufa ;    fuch   a 
wife  fhall  have  an  appeal  ot  the  death  of  her  hufband, 
and  the  hufband  in  fuch  a  cafe  flial!  have  a  writ  de  u^ore 
abducfa  cum  ionis  viri.     If  tenant  by   knight  fervice  die, 
his  heir  within  age  of  confent,  and  married,  the  lord  can- 
not tender  him  to  marriage,  upon  a  difagreement,  he  within 
age.     Lie  and  Jjhton,  5  jac.  i.    Where  two  within  age 
had  contracted  matrimony,  and  the  parent  of  one   was 
bound  to  give  fo  much  at  their  age  of  confent,  if  they 
would  agree  to  this  marriage  :   An  action  was   brought 
for  this  money,  and  it  was  found  that  within  age  they 
difagreed,     but    at    their    full   age    agreed  ;     and    judg- 
ment was  for  the  plaintiff,  becaufe  the  difagreement   was 
not  material.      I  In/I.  79.  Banijiers  verfus  Offley.     Our 
law  calls  it  matrimonium,  although  the  term  of  fponfuHa 
is  not  unknown  to  us  ;   we  find  it  in  Glanvil,  lib.  6.  and 
Littleton  calls  it  an  affiance;  to  fhew   what  regard   our 
law  has  to  fuch  a  marriage,   he  cited    I   hiji.  33.      i  Rol- 
Mr.    340.     Dyer   369.     To   prove   that    before   age   of 
confent  no  agreement  or  difagretment  can  be,  Moor  ^j^, 
I  Rol.  Jhr.  341.      I  /«/?.  79.     and    in   the   pleadings  in 
7   Co.    Keen'i  cafe,    and   6    Co.    Amhrofea    George"    cafe. 
Tburjby  com'.     Our  law    gives    fuch   credit  to    this  in- 
choate marriage,    that   if    the    parties   die    before  it    be 
•  avoided,  the  law  will  not  fay  that  it  was  null  and  void  ; 
and  upon  this  ground  are  the  cafes  of  dower   and  appeal 
which  have  been  cited.     The  cafe  in   Dyer  369.  is  for 
the  decree;  for  there,  by   the  opinion  of  many  doctors, 
quamvis  alia  funt  fponfalia  defuturo,  tamen  in  caufa   dot  is 
extenduntur  ad  verum  matrimonium  ratione  privilegii :  He 
cited  7  H  6.  II.     6  Co.  22.   And  the  fentence  given  in 
the  fpiritual  court  was  affirmed.     3  Bac.  Abr.  119,  120. 
And  as  the  age  of  fourteen  is  the  age  of  confent  to  a 
marriage  in  an  infant  male ;  fo  by   law   hath  he  feveral 
other  ages  afligned   him   to  feveral  purpofes,  viz,  at  the 
age  of  twelve,  to  take  the  oath  of  allegiance  in  the  tourn 
or  leet;  at  fourteen  to  be  out  of  ward  of  guardian  in  fo- 
cage,  to  chufe  a  guardian,  and  this  is  alfo  accounted  his 
age  of  difcretion  ;  fifteen  to  have  had  aid  pur  fair  fiiz 
Chevalier.     Co.  Lit.  98.  b.     Hob.  225. 

The  authority  of  a  guardian  in  chivalry  did  not  de- 
termine till  the  heir,  if  a  male,  came  to  the  age  of 
twenty-one  years ;  becaufe  it  was  prefumed  that  till  that 
age  he  was  not  capable  of  doing  knight's  fervice,  and  at- 
tending the  lord  in  his  wars.  The  guardianfhip  of  an 
heir  female  determined  at  fourteen  at  Common  law,  but 
by  flat.  IVeJlminJler  the  firft,  the  lord  had  the  wardfliip  till 
the  attained  the  age  of  fixteen,  to  tender  her  convenable 
marr  age  ;  but  the  authority  of  a  guardian  in  focage,  as 
has  been  faid,  ceafes  at  the  age  of  fourteen,  at  which  age 
the  infant  may  call  his  guardian  to  an  account,  and  may 
chufe  a  new  guardian.  Lit.  feSi.  103.  Co.  Lit.  75.  2 
/«/?.  135. 

One  within  the  age  of  twenty-one  years  may  do  ho- 
mage, but  cannot  do  fealty  ;  becaufe  in  doing  of  fealty 
he  ought  to  be  fworn,  which  an  infant  cannot  be.  Co. 
Lit.  65.  h.     2  /«/?.  II. 

An  infant  at  the  age  of  feventeen  may  be  a  procura- 
tor ot  executor ;  and  in  this  both  the  Civil  and  Common 
law  agree.  5  Co.  29.  b.  Off.  Ex.  307.  1  Hal.  Hiji. 
P.  C.  I-]. 

Infancy  is  a  good  caufe  of  refufal  of  a  clerk ;  alfo  by 
the  ftatutes  13  Eliz.  cap.  12.  and  13  W  14  Car.  2. 
none  is  to  be  admitted  a  deacon  unlefs  he  be  twenty-three 
at  leaft,  nor  a  prieft  unlefs  he  be  twenty-four.  Comp. 
Incumb.  142,  214.     Gibf.  Cod.  168.     3  Mod.  67. 

By  the  cuftom  of  Gavel-kind  an  infant  at  the  age  of 
fifteen  is  reckoned  at  full  age  to  fell  his  lands  ;  and  this 
feems  to  have  been  taken  from  the  Civil  law,  which 
reckons  fourteen  the  atai  puhertatis  ;  for  they  reckoned 
that  though  the  infant  had  ended  his  years  of  guardian- 
Ibip  at  fourteen,  yet  he  might  not  have  completed  his 
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was  efteemed  to  be  the  age  when  he  was  completely  out 
of  guardianship;  and  therefore  at  this  age  he  was  allow- 
ed to  fell  the  lands  defcended  to  him;  But  in  this  the 
cuftoms  oi  England  differ  from  the  Civil  law  ;  (or  the 
Civil  law  does  not  allow  of  his  difpofitions  till  tie  age 
of  twenty-live;  therefore  this  mufl  have  been  allowed 
by  the  old  Saxon  law,  becaufe  they  thought  that  a  great 
deal  of  time  was  loft,  if  the  infant  could  only  ufe  his 
own  without  being  able  to  difpofe  of  it  in  a  way  of  traf- 
fick,  or  in  marriage,  till  twenty-five  ;  and  therefore 
they  allowed  the  infant  to  fell,  but  under  great  limita- 
tions and  reftriiTtion?,  that  he  might  not  be  defrauded  ; 
and  by  this  means  they  thought  there  was  fufF.cient  pro- 
vifion  made  for  the  neceflity  of  commerce,  which  in  the 
fmall  divided  (hares  was  abfolutely  neceflary.  Lamb. 
624,  625.   and  fee  (0aU£l^h!UlJ. 

Alfo  by  cuflom  in  fomc  places,  an  infant  feifed  of 
lands  in  focage  may  at  the  age  of  fifteen  years  make  a 
leafe  for  years,  which  fiiall  bind  him  alter  he  comes  ot 
age ;  for  the  cuftom  makes  fifteen  his  full  age  to  that 
purpofe.     Co.  Lit.  45.  b. 

Alfo  by  the  cuftom  of  London,  an  infant  unmarried^ 
and  above  the  age  of  fourteen,  though  under  twenty- 
one,  may  bind  himfelf  apprentice  to  a  freeman  of  Lsn- 
don  by  indenture,  with  proper  covenants  ;  which  cove- 
nants, by  the  cuftom  of  London,  fhall  be  as  binding  as  if  he 
were  of  full  age.  Moor  134.  2  Btilf.  192.  2  RoL 
Rep.  305.      Palm.  361.      I  Mod.  271. 

As  to  capital  offences,  in  which  the  law  is  the  fame 
with  regard  to  the  male  and  female  fex,  tlie  age  of  four- 
teen is  the  common  ffandard,  at  which  both  males  and 
females  are,  by  our  law,  obnoxious  to  capital  puniflv- 
ments  ;  for  this  being  the  atai  puhertatis,  or  age  of  dif- 
cretion, the  law  prefumes  them  at  thofe  years  to  be  dolt 
capaces,  and  capable  of  difcerning  between  good  and  evil; 
and  therefore  fubje£fs  them  to  capital  punifhments  as 
much  as  if  they  were  of  full  age.  F.  N.  B.  202.  Ct. 
Lit.  247.  b.  Dalt.  cap.  95.  and  104.  I  Hal.  Hifi, 
P.  C.  25.     I  Hawk.  P.  C.  2. 

But  though  the  age  of  fourteen  be  the  tetas  puiertatif,' 
before  which  our  laws  do  not  prefume  the  party  to  be 
doli  capax,  and  therefore  that  a  party  indifled  for  a  capi- 
tal offence  committed  before  thefe  years  is  to  be  found 
Not  guilty,  yet  hath  this  general  rule  the  following  tem- 
peraments.    I  Hal.  HiJl.  P.  C.  26. 

1.  That  if  the  party  be  above  twelve,  tho'  under  14, 
and  appears  to  be  doli  capax,  and  could  difcern  between 
good  and  evil  at  the  time  of  the  offence  committed,  he 
may  be  convifted,  and  undergo  judgment  and  execution 
of  death,  tho'  he  hath  not  attained  the  age  of  fourteen; 
but  herein,  according  to  the  nature  of  the  offence  and 
circumftances  of  the  cafe,  the  judge  may  or  may  not  in 
difcretion  reprieve  him,  before  or  after  judgment,  in  or- 
der to  the  obtaining  the  King's  pardon,  i  Hal.  Hifi. 
P.  C.  26. 

2.  If  an  infant  be  above  feven,and  under  twelve  years, 
and  commit  a  capital  offence,  prima  facie  he  is  to  be 
judged  Not  guiltv,  and  to  be  found  fo ;  becaufe  he  is  fup- 
pofed  not  of  difcretion  to  judge  between  good  and  evil: 
But  yet  if  it  appear,  by  ftrong  and  pregnant  evidence  and 
circumftances,  that  he  had  difcretion  to  judge  between 
good  and  evil,  judgment  of  death  may  be  given  againf! 
him  ;  for  malitia  fupplet  atatem  ;  but  herein  the  circum- 
ftances muft  be  inquired  of  by  the  jury,  and  the  infan; 
is  not  to  be  convi£t  upon  his  confeffion  :  Alfo  hereitt; 
my  Lord  Hale  fays,  that  it  is  prudence  after  conviflicr 
to  refpite  judgment,  or  at  leaft  execution  ;  but  he  fay? 
that  if  he  be  convicted  the  judge  cannot  difcharge,  bu' 
only  reprieve  him  from  judgment,  and  leave  him  ii 
cuftody  till  the  King's  pleafure  be  known,  i  Hal.  Hift 
P.  C.^-j. 

3.  If  an  infant  within  age  be  infra  annos  infantia,  viz 
7  years  old,  he  cannot  be  guilty  of  felony,  whatever  cir 
cumftances  proving  difcretion  may  appear ;  for  ex  pre 
fumptione  juris  he  cannot  have  difcretion,  and  no  avei 
ment  (hall  be  received  againft  that  prefumption.  I  //«■ 
HiJl.  P.  C.  27,  28.     Plnv.  19.  a. 
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At  Bury  fummer  afTIzes  17 48,  Jf^iUiam  York,  a  boy  of 
ten  vears  of  aae,  was  conviifted  before  Lord  Chief  J uftice 
Jf^illes,  for  the  murder  of  a  girl  of  about  five  years  of  at;e  ; 
ahd  received  fentence  of  death.  But  the  Chief  Juftice, 
out  of  regard  to  tfic  tender  years  of  the  prifoner,  refpited 
execution,  till  he  fliouM  have  an  opportunity  of  taking 
the  opinion  of  the  reft  of  the  judges,  whether  it  was 
proper  to  execute  him  or  not,  upon  the  fpecial  circum- 
llanccs  of  the  cafe ;  which  he  reported  to  the  judges  as 
follows :  The  bov  and  girl  were  parifh  children,  but  under 
the  care  of  a  parifliioner,  at  whofe  houfe  they  were  lodged 
and  maintained.  On  the  day  the  murder  happened,  the 
man  ci  the  houfe  and  his  wife  went  out  to  their  work 
earlv  in  the  -morning,  and  left  the  children  in  bed  toge- 
ther. When  they  returned  from  work,  the  girl  was 
mining;  and  the  boy  being  afkej  what  was  become  of 
her,  anfwered,  that  he  had  helped  her  up,  and  put  on  her 
cloaths,  and  that  (he  was  gone  he  knew  not  whither. 
Upon  this,  ftrift  fearch  was  made  in  the  ditches  and 
pools  of  water  near  the  houfe,  from  an  apprehenfion  that 
the  child  might  have  fallen  into  the  water.  During  fuch 
fearch,  the  man  under  whofe  care  the  children  were,  cb- 
ferved  that  a  heap  of  dung  near  the  houfe  had  been  newly 
turned  up.  And  upon  removing  the  upper  part  of  the 
heap,  he  found  the  body  of  the  child,  about  a  foot's 
depth  under  the  furface,  cut  and  mangled  in  a  moft  bar- 
barous and  horrid  manner.  Upon  this  difcovery,  the 
boy,  who  was  the  only  perfon  capable  of  committing  the 
fj(S,  that  was  left  at  home  with  the  child,  was  charged 
with  the- fadt,  which  he  ififBy  denied.  When  the  coro- 
ner's jury  met,  the  boy  was  again  charged,  but  perfifted 
ftill  to  deny  the  faft.  At  length,  being  clofely  interro- 
gated, he  fell  to  crying,  and  faid  he  would  tell  the  whole 
truth.  He  then  fakl,  that  the  child  had  been  u fed  to  foul 
bcrfelf  in  bed ;  that  (he  did  fo  that  morning  (which  was 
not  true,  fc-r  the  bed  was  fearched,  and  found  to  be  clean); 
that  thereupon  he  took  her  out  of  the  bed  and  carried  her 
to  the  dung-heap;  and  with  a  large  knife,  which  he 
found  about  the  houfe,  cut  her  in  the  manner  the  body 
appeared  to  be  mangled,  and  buried  her  in  the  dung-heap; 
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with  impunity.  There  are  many  crimes  of  the  moft 
heinous  nature,  fuch  as  in  the  prefent  cafe  the  murder  of 
young  children,  poifoning  parents  or  mafters,  burning 
houfes,  and  the  like,  which  children  are  very  capable  of 
committing,  and  which  they  may  in  fome  circumlfances 
be  under  ftrong  temptations  10  commit ;  and  therefore, 
tho'  the  taking  away  the  life  of  a  boy  of  ten  years  old 
may  favour  of  cruelty,  yet  as  the  example  of  this  boy's  pu- 
nilhment  may  be  a  means  of  deterring  other  children  from 
the  like  offences,  and  as  the  fparing  this  boy  merely  on 
account  of  his  age  will  probably  have  a  quite  contrary 
tendency,  in  juftice  to  the  publick,  the  law  ought  to 
take  its  courfe,  unlefs  there  remaineth  any  doubt  touch- 
ing his  guilt.  In  this  general  principle  all  the  judges  con- 
curred. But  two  or  three  of  them,  out  of  great  tender- 
nefs  and  caution,  advifed  the  Ch.  Juft.  to  fend  another 
reprieve  for  the  prifoner  ;  fuggefting,  that  it  might  poflibly 
appear  on  further  inquiry,  that  the  boy  had  taken  this 
matter  upon  himfelf,  at  the  inftigation  of  fome  perfon  or 
other,  who  hoped  by  this  artifice  to  fcreen  the  real  of- 
fender from  juftice.  Accordingly,  the  Chief  Juftice  did 
grant  one  or  two  more  reprieves ;  and  defired  the  juftice 
who  took  the  boy's  examination,  and  alfo  fome  other 
perfons  in  whofe  prudence  he  could  confide,  to  make  the 
ftridleft  inquiry  they  could  into  the  aff'air,  and  make  re- 
port to  him.  At  length  he  receiving  no  further  light, 
determined  to  fend  no  more  reprieves,  and  to  leave  the 
prifoner  to  the  juftice  of  the  law  at  the  expiration  of  the 
lart.  But  before  the  expiration  of  that  reprieve,  execu- 
tion was  refpited  till  further  order,  by  warrant  from  one 
of  the  Secretaries  of  State.  And  at  the  fummer  aflifes 
1757.  he  had  the  benefit  of  his  Majefty's  pardon,  upon 
condition  of  his  entering  immediately  into  the  fea-fervice. 
Fojier's  Crown  Law  70. 

2.  TVJjo  are  to  he  conjidered  as  minors ;  and  how  far  the 
law  regards  and  takes  notice  of  infants  in  ventre  fa  mere. 

The  privilege  of  infancy  does  not  extend  to  the  King  ; 

_        .        for  the  political  rules  of  government  have  thought  it  ne- 

placing  the  dung  and  ftraw  that  was  bloody  under  the  j  ce(rary,  that  he  who  is  to  govern  and  manage  the  whole 

kingdom,  (hould  never  be  confidered  as  a  minor,  inca- 
pable of  governing  himfelf  and  his  own  affairs,  Co.  Lit. 
43.     Dyer  209.  b. 

Therefore  if  the  King  within  age  make  any  leafe  or 
grant,  he  is  bound  prefently,  and  cannot  avoid  them, 
either  during  his  minority,  or  when  he  comes  of  full  age. 
Ploiv.  213.  a.     5  Co.  1-j.     7  Co.  12. 

So  if  the  King  confent  to  an  adt  of  parliament  during 
his  minority,  yet  he  cannot  after  avoid  this  aft  ;  becaufe 
the  King,  as  King,  cannot  be  a  minor  ;  for  as  King  he 
is  a  body  politick.      Co.  Litt.  43.      i  Roll.  Abr.  728. 

Alfo  the  ads  of  a  mayor  and  commonajty  (hall  not  be 
avoided,  by  reafon  of  the  nonage  of  the  mayor.  Cro.  Car, 
557.     sCo.  27. 

Altho'  a  Duke,  Earl,  or  the  like,  be  but  a  minor,  or 
not  above  ten  years  of  age,  in  the  cuftody  and  in  the  fa- 
mily of  another  nobleman,  who  may  and  doth  retain 
chaplains,  yet  he  may  qualify  chaplains  to  be  difpenfed 
withal  to  hold  two  benefices  with  cure,  in  like  fort  as  if 
he  was  of  full  age.     4  Co.  iig.     Comp.  Incumb.  22, 

An  infant  in  gavelkind  (hall  have  his  age,  and  all  other 
privileges  of  the  infant  at  Common  law  ;  becaufe  tho' 
he  hath  the  privilege  of  alienation  at  fifteen,  yet  that 
doth  not  take  from  him  any  privilege  he  had  before  at 
Common  law.     1  Roll.  Abr.  1^^. 

A  baftard  being  impleaded  (hall  have  his  age ;  for  the 
dilatory  plea  muft  be  determined  before  the  pleas  in  chief 
can  come  on  ;  fo  that  the  plea  of  infancy  will  ftay  the 
fuit,  before  it  can  be  inquired  whether  he  is  or  is  not  a 
baftard.     Co.  Lit.  244.  b. 

A  child  in  ventre  fa  mere  may  be  appointed  executor, 
or  may  take  a  legacy  ;  alfo  if  there  are  two  or  more  at  a 
birth,  they  (hall  be  joint  executors  or  joint  legatees  of 
the  thing  bequeathed  ;  for  the  Civil  law,  for  the  benefit 
of  the  infant,  reputes  a  child  in  his  mother's  womb  in 
the  fame  condition  as  if  it  were  born,  Godelpb.  Orph. 
Leg.  102. 
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body,  and  covering  it  up  with  what  was  clean  ;  and 
Iraving  {o  done,  he  got  water  and  wa(hed  himfelf  as  clean 
as  he  could.  The  boy  was  the  next  morning  carried 
before  a  neighbouring  juftice,  before  whom  he  repeated 
his  ConfefTion,  with  all  the  circumftances  he  had  related 
to  the  coroner  and  his  jury.  Tne  juftice  very  prudently 
deferred  proceeding  to  commitment,  till  the  boy  (hsuld 
have  an  opportunity  of  recolledting  himfelf.  Accor- 
dingly he  warned  him  of  the  danger  he  was  in,  if  he 
(hould  be  thought  guilty  of  the  faft  he  ftood  charged  with, 
and  admonifhed  him  not  to  wrong  himfelf;  and  then  or- 
dered him  into  a  room ;  where  none  of  the  crowd  that 
attended  (hould  have  accefs  to  him.  When  the  boy  had 
been  fome  hours  in  the  room ;  where  vifluals  and  drink 
were  provided  for  him,  he  was  brought  a  fecond  time  before 
the  iuftice,  and  then  he  repeated  his  former  confeflion  : 
upon  which  he  was  committed  to  gaol.  On  the  trial 
evidence  was  given  of  the  declarations  before  mentioned 
to  have  been  made  before  the  coroner  and  his  jury,  and 
befuie  the  juftice;  and  of  many  declarations  to  the  fame 
purpofe,  which  the  boy  made  to  other  people  after  he 
came  to  gaol,  and  even  down  to  the  day  of  his  trial. 
For  he  conftantly  told  the  fame  ftory  in  fubftance,  com- 
monly adding  that  the  Devil  put  him  upon  committing 
the  fdct.  Ufon  this  evidence,  with  fome  other  circum- 
ftances tending  to  corroborate  the  confeffion,  he  was 
convided.  Upon  this  report  of  the  Chief  Juftice,  the 
judges  having  taken  time  to  confider  of  it,  unanimoufly 
agreed,  i.Tbat  the  declarations  ftated  in  the  report  were 
evidence  proper  to  be  left  to  the  jury.  2.  That  fuppofing 
the  boy  to  have  been  guilty  of  this  faiS,  there  are  fo  many 
circumftances  ftated  in  the  report  which  are  undoubtedly 
tokens  of  what  Lord  Chief  Juftice //a/f  fomewhere  calleth 
a  mifchievous  difcretion,  that  lie  is  certainly  a  proper  ob- 
\<(\  for  capital  punifliment,  and  ()Ugl)t  to  fufFer.  For  it 
would  be  of  very  dangerous  confequence  to  have  it 
thought,  that  children  may  commit  fuch  atrocious  crimes 
Vol.  n.  N*^.  93. 
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If  there  be  baftard  eigne  and  mulier  puifne,  and  the 
baftard  enters,  and  dies  feifed,  his  iffue  fliall  inherit  the 
lands,  and  exclude  the  mulier  for  ever ;  but  in  this  cafe  if 
the  baftard  hid  died  leaving  iffue  in  ventre  fa  mere,  and  the 
mulier  had  entered,  and  then  a  fon  is  born,  yet  cannot 
he  enter  upon  the  mulier:  And  herein  our  law  differs 
from  the  Civil  law;  for  our  law  requires  an  immediate 
defcent,  which  cannot  be  before  the  perfon  is  in  ejfe  ;  alfo 
by  our  law  the  freehold  cannot  be  in  abeyance.     Co.  Lit. 

244. 

It  appears  to  have  been  a  matter  of  much  controverfy, 
whether  a  devife  of  lands  to  an  infant  in  ventre  fa  mere 
be  good,  becaufe  not  in  being  to  take  at  the  time  of  the 
death  of  the  devifor ;  and  fince,  as  fome  fay,  by  the  de- 
vife the  perfon  is  to  take  immediately  after  the  death  of 
the  devifor,  the  freehold  cannot  be  put  in  abeyance  by  the 
afl  of  the  parties;  but  others  hold,  that  fuch  devife  is 
good,  tho'  the  infant  be  not  in  eJfe  at  the  death  of  the 
devifor,  and  that  the  freehold  fhall  not  be  in  abeyance, 
but  (hall  defcend  to  the  heir  at  law  in  the  mean  time. 
II  Hen.  6.  13.  Bro.  Devife  32.  Moor  177,  637. 
2  Bulf  273.  Cro.  Eli%.  423.  I  Lev.  135.  i  Sid.  153. 
Raym.  163.      I  Keh.  85.      I  Mk.  231.     2  Mod.  9. 

But  however  all  the  books  agree  in  this,  that  a  devife 
loan  infant  when  he  fhall  be  born,  or  when  God  (hall 
give  him  birth,  is  good  as  an  executory  devife,  and  that 
the  freehold  fliall  defcend  to  the  heir  at  law  in  the  mean 
time.  I  Sid.  153.  i  Lev.  135.  Raym.  163.  S.  C. 
Snow  and  Cutler, 

So  it  is  clear,  that  if  land  be  devifed  for  life,  the  re- 
mainder to  a  pofthumous  child,  that  this  is  a  good  con- 
tingent remainder ;  becaufe  there  is  a  perfon  in  being  to 
take  the  particular  eftate;  and  if  the  contingent  re.iiaindcr 
vefts  during  the  continuace  of  the  particular  eftate,  or  eo 
inffante  that  it  determines,  it  is  fufficient.  Moor  637. 
Church  and  If^iat.  3  Lev.  408.  4  Mod.  359.  i  Salk. 
227,     Carth.  ^og.    Reeve  and  Long;  and   fee  10  dsT  11 

IK  3.  tap.  16.  and  HcmatnUfr?. 

Alfo  it  feems  agreed,  that  a  man  may  furrender  copy- 
hold lands  immediately  to  the  ufe  of  an  infant  in  ventre 
fa  mere ;  for  a  furrender  is  a  thing  executory,  and  nothing 
vefts  before  admittance  ;  and  therefore  if  there  be  a  perfon 
to  take  at  the  time  of  the  admittance,  it  is  fufficient,  and 
not  like  a  grant  at  Common  law,  which  putting  the  eftate 
out  of  the  grantor  muft  be  void,  if  there  be  no-body  to 
take.  I  Roll.  Rep.  109,  138.  2  Bulf.  273.  Co.  Co- 
fyh.  9.  and  fee   Moor  637. 

If  an  ufurpation  be  had  on  one  in  ventre  fa  mere  ;  at 
the  next  turn  after  his  birth,  he  fliall  be  relieved  on  the 
ftatute  of  [fejim.  2.  cap.  5.     Hob.  240. 

3.  How  infancy  is  to  be  tried ;  of  what  public  offices  and 
trujh  an  infant  is  capable  ;  and  of  what  things  he  is  capable 
for  his  own  advantage. 

Infancy  is  to  be  tried  by  infpeition  of  the  court,  or 
by  jury  :  And  herein  it  is  laid  down  as  a  rule  in  fome 
books,  that  wherefoever  it  is  alledged  upon  tiie  pleading, 
that  the  party  was  and  yet  is  under  age,  there  it  (hall  be 
tried  by  infpeflion  ;  but  where  the  infant  is  of  full  age 
at  the  time  of  the  plea,  there  it  (hall  be  tried  pfr  pais. 
1  Lev.  142.  I  Sid.  321.  I  Kfcb.  796.  Cro.  Jac.  59, 
581. 

But  here  we  muft  obferve,  that  as  to  judicial  afls,  or 
afts  done  by  an  infant  in  a  court  of  record,  and  which 
he  is  allowed  to  avoid,  the  trial  thereof  muft  be  by  in- 
fpe£lion  ;  and  therefore  if  an  infant  levies  a  fine,  he  muft 
leverfe  it  by  writ  of  error ;  and  this  muft  be  brought  du- 
ring his  minority,  that  the  court  may  by  infpedion  de- 
termine the  age  of  the  infant ;  but  the  judges,  as  by 
adjunSla,  may  in  fuch  cafes  inform  themfclves  by  wit- 
nefixs,  church  books,  l$c.  Co.  Lit.  380.  Moor  76. 
2  Rol.  Abr.  15.        2  In/i.  483.      2  Bulf.  320.      12  Co. 

122. 

If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine 
for  his  non-age,  and,  after  infpeilion  and  proof  of  in- 
fancy by  witnefTes,  dies  before  the  fine  is  reverfed,  his 
heir  may  reverfe  it ;  becaufe  the  court  having  recorded 
the  non-age  of  the  conufor,  ought  to  vacate  his  contrad 
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when  he  appeared  to  be  under  a  difability  at  the  time  he 
entered  into  it.  Co.  Lit.  380.  Moor  884.  Keciwici't 
cafe. 

An  infant  acknowledged  a  fine,  and  the  conuzees 
omitting  to  have  the  fine  ingrofled  till  he  came  of  age, 
in  order  to  prevent  the  infant  from  bringing  a  writ  of 
error  ;  yet  the  court  upon  view  of  the  conuzance  pro- 
duced by  the  infant,  and  upon  his  prayer  to  be  infpedlei, 
and  his  age  examined,  recorded  his  non-age,  to  give  him 
the  benefit  of  his  writ  of  error,  which  he  muft  otherwife 
lofe,  his  non-age  determining  before  the  next  terin. 
Aloor  189.   £5?  vide  Cro.  Jac.  230,    I. 

So  if  an  infant  fufFer  a  common  recovery  by  appearing 
in  perfon,  this  muft  be  reverfed  during  his  minority  by 
infpeftion  of  judges. 

But  it  is  faid,  that  if  an  infant  fufFers  a  recovery,  ia 
1  which  he  appears  by  attorney,  he  may  reverfe  it  after  his 
I  full  age,  as  it  may  be  difcovered  whether  he  was  within 
age  when  the  recovery  was  fufiered  ;  becaufe  it  may  be 
tried  per  pais  whether  the  warrant  of  attorney  was  made 
by  him  when  he  was  an  infant.  1  Sid.  321.  i  Lev. 
142. 

It  is  faid,  that  in  all  cafes  where  the  party  pleads  that 
he  was  within  age  at  B.  and  alledges  a  place,  that  there 
the  trial  may  be  well  enough  where  it  is  alledged  ;  where 
no  place  is  alledged,  there  in  perfonal  a£lions  where  the 
writ  is  brought,  and  in  real  aftions  where  the  right  of 
the  land  depends  upon  infancy,  there  the  trial  is  to  be 
where  the  land  lies,  and  if  not,  where  the  adiion  is 
brought.     Skin.  10,   11.     Cro.  Eltz.  8iS.  S.  P. 

An  infant  entred  into  a  recognizance  of  100/.  as  bail 
to  y.  S.  which  became  forfeited,  and  he  taken  in  execu- 
tion ;  whereupon  he  brought  an  audita  querela,  fug- 
gefting  his  infancy,  and  the  writ  being  brought  into 
court,  he  appeared  in  propria  perfona  ;  and  it  was  moved, 
that  he  might  be  infpe<3ed,  and  his  witnefTes  examined; 
and  thereupon  his  mother  peremptorily  depofed,  that  at 
that  very  time  he  was  twenty  years  old,  and  no  more, 
and  a  maid  fervant  gave  circumftantial  evidence  to  the 
fame  purpofe ;  and  it  was  moved,  that  he  might  be 
bailed  :  But  ptr  curiam.  It  is  a  matter  of  difcretion  either 
to  admit  him  to  bail,  or  to  refufe  it,  he  being  in  execu- 
tion ;  but  if  he  had  brought  his  audita  querela  before  he 
had  been  taken  in  execution,  he  muft  have  had  a  fuper- 
fedeas  of  couife  ;  and  the  court  would  not  bail  him,  tho' 
the  long  vacation  was  near,  but  required  the  evidence  to 
be  (trengthened  by  a  copy  of  the  regifter  where  he  wa 
born,  which  being  in  Torkfbire,  he  appeared  again  ia 
Michaelmas  term  in  cuftody,  and  a  copy  of  the  regifter 
was  produced,  and  fworn  to  be  a  true  copy,  and  the 
mother  and  the  maid  being  again  fworn,  and  all  agreeing 
in  the  fame  thing,  he  was  difcharged  by  the  court.  Cartb. 
278.   '/r/«.  5  ly.  3.  Lloyd  V.   Eagle. 

As  to  what  offices  and  trufts  an  infant  is  capable;  be 
feems  capable  of  fuch  offices  as  do  not  concern  the  admi- 
niftration  of  juftice,  but  only  require  ikill  and  diligence; 
and  there  it  feems  he  may  either  exercife  himfelf  wheo 
of  the  age  of  difcretion,  or  they  may  be  excrcifed  hy 
deputy  ;  fuch  as  the  offices  of  park-keeper,  forcfter, 
eaoler,  i^c.      Plow.  379,  381.       9   Co.  48,  97.      See 

£Dfficesi. 

But  it  is  faid,  that  an  infant  is  not  capable  of  the 
ftewardfhip  of  a  manor,  or  of  the  ftewardfliip  of  the 
courts  of  a  bi(hop  ;  becaufe  by  intendment  of  law  he 
hath  not  fufficient  knowledge,  experience  and  judgment 
to  ufe  the  office,  and  alfo  becaufe  he  cannot  make  a  de- 
puty. Co.  Lit.  3.  b.  I  Rol.  Jbr.  731.  2  Rol.  Abr. 
153.     March /\.i,  ^.j.      Cro.  Eliz.  6^6.     Cro.  Car.  ^s^- 

An  infant  cannot  be  an  attorney,  bailiff,  fatSor  or 
receiver.  P  N.  B.  iiS.  1  Rol.  Abr.  117.  Co.  Lit. 
172.     Cro.  Eliz.  637. 

If  an  infant,  being  mafter  of  a  (hip  at  St.  Chrijlophtr'* 
beyond  fea,  by  contradt  with  another,  undertakes  to 
carry  certain  goods  from  St.  Chrijlopher's  to  England, 
and  there  to  deliver  them  ;  but  does  not  afterwards  deli- 
ver them  according  to  agreement,  but  waftes  and  con- 
fumes  them,  he  may  be  fued  for  the  goods  in  the  court 
of  Admiralty,  though  he  be  an  infant ;  for  this  fuit  is 
but  in  nature  of  a  detinue,  or  trover  and  converflon  at 

cbe 
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the  Common  law.  i  Rol.  Abr.  530.  Furnes  and  Smith, 
and  a  prohibition  denied  to  the  court  of  Admiralty. 

If  an  infant  keeps  a  common  inn,  an  action  on  the 
cafe  upon  the  cuftom  of  inns  will  not  lie  againft  him. 
I  Roi.  Jbr.  2.     Carth.  i6i.  cited. 

So  if  an  infant  draws  a  bill  of  exchange,  yet  he  fhall 
not  be  liable  on  the  cuftom  of  merchants,  but  he  may 
plead  infancy  in  the  fame  manner  that  he  may  to  any 
other  contraft  of  his.  Carth,  i6o.  Williams  s ,  Harrifon. 
Adjudged  on  demurrer. 

An  infant  cannot  be  a  juror  j  and  it  is  faid  by  Hobart, 
that  by  the  wifdom  of  the  Common  law  a  perfon  under 
forty-two  could  not  be  on  a  trial  de  estate  probanda,  be- 
caufc  he  then  tried  a  matter  which  might  have  happened 
before  he  was  twenty-one.     Hob.  325. 

An  infant,  or  one  under  the  age  of  twenty-one  years, 
cannot  be  eleded  a  member  of  the  houfe  of  commons  ; 
nor  can  any  lord  of  parliament  fit  there  until  he  be  of 
the  full  age  of  twenty-one  years.     2  In/i,  47. 

An  infant  is  capable  of  inheriting,  for  the  law  pre- 
fumes  him  capable  of  property  j-alfo  an  infant  may  pur- 
chafe,  becaufe  it  is  intended  for  his  benefit,  and  the  free- 
hold is  in  him  till  he  difagree  thereto,  becaufe  an  agi'ee- 
mcnt  is  prefumed,  it  being  for  his  benefit,  and  becaufe  the 
freehold  cannot  be  in  the  grantor  contrary  to  his  own  a£l, 
nor  can  be  in  abeyance,  for  then  a  ftranger  would  not 
know  againft  whom  to  demand  his  right ;  and  if  at  his 
full  age  the  infant  agrees  to  the  purchafe,  he  cannot 
afterwards  avoid  it  ;  but  if  he  dies  during  his  minority, 
his  heirs  may  avoid  it ;  for  they  (ball  not  be  bound  by 
the  contrads  of  a  perfon  who  wanted  capacity  to  con- 
traft.     Co.  Lit.  2.  8,     2  Inji.  203. 

If  an  infant  take  a  leafe  for  years  rendering  rent ;  if 
be  enter  upon  the  land  he  ftiall  be  charged  with  an 
uQloa  during  his  minority,  becaufe  the  purchafe  is 
intended  for  his  benefit ;  but  he  may  wave  the  term, 
and  not  enter,  and  if  more  rent  be  referved  upon  the 
leafe  than  the  land  is  worth,  he  may  avoid  it.  2 
Bulf.  69. 

If  an  infant  be  lord  of  a  copyhold  manor,  he  may 
grant  copyholds  notwithftanding  his  non-age ;  for  tbefe 
cftattfs  do  not  take  their  perfe<Sion  from  the  intereft  or 
ability  of  the  lord  to  grant,  but  from  the  cuf- 
tom of  the  manor,  by  which  they  have  been  demifed, 
and  are  demifable  time  out  of  mind.  4  Co.  23.  b. 
Co.  Copyholdtr  79,   107.     Noy  41.     8  Co.  65. 

An  infant  may  prefent  to  a  church  ;  and  here  it  is 
faid,  that  this  muft  be  done  by  himfelf,  of  whatfoever 
age  he  be,  and  cannot  be  done  by  his  guardian,  for  the 
guardian  can  make  no  advantage  thereof,  and  cunfe- 
quently  has  nothing  therein  whereby  he  can  give  an  ac- 
count, and  therefore  the  infant  him(elf  (hall  prefent. 
Co.  Lit,  17.  b.  89.  a.     29  Ed,  3.  5.     3  InJi,  156. 

4,  Of  the  a£ls  of  infants  as  they  are  good,  void  or  void- 
able, viz.  contrails  for  neceffaries,  judicial  aSis,  and  a£is 
in  pais. 

CetUraSfs  for  neceffaries.  Here  we  muft  obferve,  that, 
ftri£lly  fpeaking,  all  contra6t»  made  by  infants  are  either 
void  or  voidable,  becaufe  a  contrail  is  the  aft  of  the  un- 
derftanding,  which  during  their  ftate  of  infancy  they  are 
prefumed  to  want ;  yet  civil  focieties  have  fo  far  fupplied 
that  defeft,  and  taken  care  of  them,  as  to  allow  them 
to  contraft  for  their  benefit  and  advantage,  with  power, 
in  moft  cafes,  to  recede  from  and  vacate  it  when  it  may 
prove  prejudicial  to  them  ;  but  in  this  contraft  for  necef- 
faries they  are  abfolutely  bound,  and  this  likewife  is  in 
benignity  to  infants,  for  if  they  were  not  allowed  to  bind 
themfelves  for  neceflaries,  nobody  would  truft  them,  in 
which  cafe  they  would  be  in  worfe  circumftances  than 
perfons  of  full  age.  10  H  6.  14.  18  Ed.  4.  2.  1 
Rol.  Abr,  "jiq. 

Therefore  it  is  clearly  agreed  by  all  the  books  that 
fpeak  of  this  matter,  that  an"  infant  may  bind  him  (elf  to 
pay  for  hij  necelTary  meat,  drink,  apparel,  necefTa.-y  pby- 
fick,  and  fuch  other  necefTaries,  and  likewife  for  his 
•good  teaching  and  inftruflion,  whereby  he  may  profit 
i  biia&lf  afterwards.     Co.  Lit.  172.  «?.  ^c. 
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But  it  muft  appear  that  the  things  were  aflually  na- 
celTary,  and  of  reafonable  prices,  and  fuitable  to  the  in- 
fant's degree  and  eftate,  which  regularly  muft  be  left  to 
the  jury  ;  but  if  the  jury  find  that  the  things  were  ne- 
ceffaries, and  of  reafonable  price,  it  ftiall  be  prefumed  they 
had  evidence  for  what  they  thus  find  ;  and  they  need  not 
find  particularly  what  the  neceffaries  were,  nor  of  what 
price  each  thing  was ;  alfo  if  the  plaintifF  declares  for 
other  things  as  well  as  neceffaries,  or  alledges  too  high  a 
price  for  thofe  things  that  are  neceffary,  the  jury  may 
confider  of  thofe  things  that  were  really  neceffaries,  and 
of  their  intrinfick  value,  and  proportion  their  damages 
accordingly.  Cro.  Jac.  ^to,  2  Rol.  Rep.  1^^.  Popb, 
151.  Palm,  361.  Goulf  168.  Godb.  21Q.  i  Leon. 
114. 

If  an  infant  promifes  another,  that  if  he  will  find 
him  meat,  drink  and  waftiing,  and  pay  for  his  fchooling, 
that  he  will  pay  7  /.  yearly  ;  an  aftion  upon  the  cafe 
lies  upon  this  promife  ;  for  learning  is  as  neceflary  as  other 
things,  and  though  it  is  not  mentioned  what  learning 
this  was,  yet  it  ftiall  be  intended  what  was  fit  for  him° 
till  It  be  ftiewn  to  the  contrary  on  the  other  part ;  and 
though  he  to  whom  the  promife  was  made  does  not  in- 
ftrud  him,  but  pays  another  for  it,  the  promife  of  re- 
payment thereof  is  good  ;  and  it  appears  that  the  lear- 
ning, meat,  drink  and  waftiing,  could  not  be  afforded 
for  a  lefs  fum  than  7/.  1  Rol.  Abr.  729.  Palm.  528. 
I  Jon.  182.  5.  C.  Pickering  v.  Guning,  adjudged  on  a 
motion  on  an  arreft  of  judgment. 

Affumpfit  for  labour  and  medicines  in  curing  the 
defendant  of  a  diftemper,  l^c,  who  pleaded  infra  ataiem 
vigtnti  i^  unius  annorum  ;  the  plaintiff  replied,  it  was  for 
neceffaries  generally  ;  and  upon  ademurrer  to  this  replica- 
tion it  was  objefted,  that  the  plaintiff  had  not  afligned  in 
certain  how  or  in  what  manner  the  medicines  were  ne- 
ceffary ;  but  it  was  adjudged,  that  the  replication  in  this 
general  form  was  good.  Carth,  110.  Hu^gins  and  Wife- 
man, 

If  an  infant  be  a  mercer,  and  hath  a  (hop  in  a  town, 
and  there  buys  and  fells,  and  he  contrafts  to  pay  a  cer- 
tain fum  to  J.  S.  for  certain  wares  fold  to  him  by  J.  S. 
to  re-fell,  yet  he  is  not  chargeable  upon  this  contrail, 
for  this  trading  is  not  immediately  neceffary  ad  vi£ium  Uf 
veftitum ;  and  if  this  were  allowed,  infants  might  be  in- 
finitely prejudiced,  and  buy  and  fell,  and  live  by  the 
lofs.  I  Rol.  Abr.  729.  Cro.  Jac.  494.  2  Rol.  Rep. 
45.  S.  C.  adjudged  between  Hill  md  Whiitingham. 

And  as  the  contrail  of  an  infant  for  wares,  for  the 
neceffary  carrying  on  his  trade  whereby  he  fubfifts,  ftiall 
not  bind  him;  fo  neither  ftiall  he  be  liable  for  money 
which  he  borrows  to  lay  out  for  neceffaries ;  and  there- 
fore the  lender  muft,  at  his  peril,  lay  it  out  for  him,  or 
fee  that  it  is  laid  out  in  necefTaries.  5  Med.  •?68  i 
Salk.  386-7. 

As  in  debt  upon  a  fingle  bill,  the  defendant  pleaded 
that  he  was  within  age ;  the  plaintiff  replied,  that  it  was 
for  neceffaries,  viz.  10/.  for  cioaths,  and  15/.  money  lent 
pro  Cs"  erga  his  neceffary  fupport  at  the  univerfity  ;  the  de- 
fendant rejoined,  that  the  money  was  lent  him  to  fpend 
at  pleafure;  abfque  hoc,  that  it  was  lent  him  for  neceffa- 
ries; and  iffue  hereupon  was  found  for  the  plaintiff,  who 
had  judgment  in  C.  B.  but  was  reverfed  in  B.  R.  on  a 
writ  of  error;  for  the  iffue  only  being,  whether  this 
money  was  lent  the  infant  for  neceffaries,  not  whether 
it  was  laid  out  in  neceffaries,  it  cannot  bind  the  infant 
which  ever  way  it  is  found;  for  it  might  have  been 
borrowed  for  neceffaries,  and  laid  out  in  a  tavern;  and 
the  law  will  not  intruft  the  infant  with  application  and 
laying  of  it  out.      i  Salk.  386.  Earl  v.  Peale. 

So  if  one  lends  money  to  an  infant  who  ailually  lays  it 
out  in  neceffaries,  yet  this  will  not  bind  the  infant,  nor 
fubjeil  him  to  an  aition ;  for  it  is  upon  the  lending  that 
the  contrail  muft  arife,  and  after  that  time  there  could 
be  no  contrail  raifed  to  bind  the  infant,  becaufe  after  that 
he  might  wafte  the  money,  and  the  infant's  applying  it 
afterwards  for  neceffaries  will  not  by  matter  ex  pofi faBo 
intitle  the  plaintiff  to  an  ailion.      i  Salk.  %'/(). 

Altho'  an  infant  (hall  be  liable  for  his  neceffaries,  yet 

if  he  enters  into  an  obligation  with  a  penalty  for  payment 

I  therco.f. 
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thereof,  this  (hall  not  bind  him  ;  for  the  entering;  into  a 
penalty  can  be  of  no  advantage  to  the  in(aiit.  Cio.  El. 
920.  '  Maor  679.  />/.  929.     6'5.  Lit.  172.      i  Ml.  Abr. 

729- 

It  is  alfo  faid,  that  an  infant  cannot  either  by  parol 
contra^  or  a  deed  bind  liimfelf,  even  for  nccedaries,  in  a 
fum  certain,  and  that  flioiild  an  infant  promife  to  give  an 
unreafonable  price  for  neceffaries,  that  would  not  bind 
him  ;  and  tint  therefore  it  may  be  faid,  that  the  contraft 
of  an  infant  for  neceffaries,  quatenus  a  contracft,  does  not 
bind  him  any  more  than  his  bond  would  ;  but  only  fmce 
an  infant  mull  live  as  well  as  a  man,  the  law  gives  a 
reafonable  price  to  thofe  who  furnilh  him  with  neceffaries. 
Cafes  in  Law  and  Equity  85. 

Yet  it  hath  been  adjudged,  and  is  admitted  in  fcveral 
other  books,  that  if  an  infant  contradls  for  neceffaries, 
and  enters  into  a  fingle  bill  for  payment,  that  this  fliall 
bind  him,  and  that  an  aftion  of  debt  will  lie  on  fuch  ob- 
ligation. I  Lev.  86.  Ruffd  and  Lee,  adjudged,  i  Keb. 
382,  416,  423.  S.  C.     Co.  Lit.  172.  5.  P. 

So  an  infant  may  bind  himfelf  in  an  ajfumpfit  for  pay- 
ment of  neceffaries,  and  an  atSion  upon  the  cafe  lies  againft 
him  upon  the  promife  for  this,  but  in  nature  of  an  adion 
of  debt;  and  therefore  where  debt  lies,  an  aiSion  on  the 
cafe  lies  againft  him.  i  Roll.  jilr.  729.  Noy  85. 
Latch  157.  and  fee  Bulf.  188.      i  Roll.  Rep.  382. 

Alfo  it  feems  clear,  that  if  an  infant  becomes  indebted 
for  neceffaries,  and  the  party  takes  a  bond  from  the  in- 
fant, that  this  fliall  not  drown  the  fimple  contraft,  be- 
caufe  the  bond  has  no  force.     Cro.  Ellz.  920. 

But  it  is  agreed,  that  an  in/imul  computajfct  will  not  lie 
againft  an  infant,  tho'  it  be  for  neceffaries  ;  for  he  not 
having  difcretion,  is  not  to  be  liable  to  falfe  accounts. 
Co.  Lit.  172.     Lamh.  169.     Noy  87. 

If  an  infant  comes  to  a  ftranger,  who  inftrufls  him  in 
learning,  and  boards  him,  there  is  an  implied  contraft  in 
law,  that  the  party  fliould  be  pa.id  as  much  as  his  board 
and  fchooling  are  worth ;  but  if  the  infant  at  the  time 
of  his  going  thither  was  under  the  age  of  difcretion,  or  if 
he  were  placed  there  upon  a  fpecial  agreement  with  fome 
of  the  child's  friends,  the  party  that  boards  him  has 
no  remedy  againft  the  infant,  but  muft  refort  to  them 
with  whom  he  agreed  for  the  infant's  board,  ^c.  Allen 
94.  Duncomb  and  Tickeridge. 

"Judicial  a£is,  or  aHs  done  in  a  court  of  record.  As  to 
judicial  afls,  and  afls  done  by  an  infant  in  a  court  of  re- 
cord, they  regularly  bind  the  infant  and  his  reprefentatives, 
with  the  following  favings  and  exceptions  ;  as  if  an  infant 
levies  a  fine,  tho'  the  judges  ought  not  to  admit  the  ac- 
knowledgment of  one  under  that  difability  ;  yet  having 
once  recorded  his  agreement  as  the  judgment  of  the  court, 
it  fliall  fpr  ever  bind  him  and  his  reprefentatives,  unlefs 
he  reverfes  it  by  writ  of  error,  which  muft  be  brought  by 
him  during  his  minority,  that  the  court  by  infpe£lion 
may  determine  his  age.  Co.  Lit.  380.  Moor  76.  2 
Roll.  Abr.  15.  2  Inji.  483.  2  Bulf.  320.  12  Co.  122. 
Teh.  115.     3  Mod.  229. 

So  if  an  infant  levies  a  fine,  he  is  enabled  by  law  to 
declare  the  ofes  thereof,  and  if  he  reverfeth  not  the  fine 
.  during  his  nonage,  the  declaration  of  ufes  will  fiand  good 
for  ever,  for  tho'  that  be  a  matter  in  pais,  and  all  fuch 
.  a£ls  an  infant  may  avoid  at  any  time  after  his  full  age,  if 
he  do  not  confent;  yet  being  made  in  purfuance  of  the 
fine  levied,  which  fine  muft  ftand  good  for  ever,  (unlefs 
reverfed  in  the  manner  as  has  been  mentioned,)  fo  will 
the  declaration  of  ufes  too.  2  Co.  58.  a.  10  Co.  42. 
Moor  22.  Dalf.i^-j.  2  Z,«n.  159.  Goulf  \-^.  1  Jones 
390.     IVinch  103. 

If  there  be  tenant  for  life,  the  remainder  to  an  infant 
in  fee,  and  they  two  join  in  a  fine,  the  infant  may  bring 
a  writ  of  error,  and  reverfe  the  ficje  as  to  himfelf;  but  it 
fhall  ftand  good  as  to  the  tenant  for  life  ;  for  the  difability 
of  the  infant  fliall  not  render  the  contrad  of  the  tenant 
for  life,  who  was  of  full  age,  ineffeftual.  i  Leon.  115, 
317.      2  Sid.  55.      2  Jones  182. 

If  an  infant  brings  a  writ  of  error  to  reverfe  a  fine  for 

his  nonage,  and  his  nonage,  after  infpe£tion,  is  recorded 

by  the  court,  but  before  the  fine  reverfed  he  levies  another 

fine  to  another,  the  fecond  fine  fliall  hinder  him  from 
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reverfing  tl.e  firft  ;  becaufe  the  fecond  having  intirely 
barred  him  of  any  right  to  the  land,  muft  alfo  deprive 
him  of  all  remedies  wliich  would  reftore  him  to  the  land 
I  Roll.  Abr.  788. 

If  an  inf:iat  levies  a  fine,  and  the  conuzee  renders  to 
him  either  for  life  or  in  tail,  it  is  faid  that  he  fliall  have 
no  writ  of  error  to  avoid  this  fine;  becaufe  the  reverfal 
of  the  fine  being  only  to  reftore  him  to  the  land  he  parted 
with  by  the  fine,  it  would  he  ftuitlefs  to  give  him  a  writ 
of  error,  fince  he  could  not  thereby  be  reftored  to  ti.e 
land  which  the  fine  itfelf,  which  he  would  endeavour  to 
reverfe,  had  before  given  him.      Moor  "] i,.   but  quare. 

As  to  recoveries  fuffered  by  infants,  when  thefe  were 
improved  into  a  common  way  of  conveyance,  it  was 
thought  reasonable  that  thofe,  whom  the  law  had  judged 
incapable  to  aft  for  their  own  intereft,  fliould  not  be  bound 
by  the  judgment  given  in  recoveries,  tho'  it  was  the  fo^ 
lemn  aiS  of  the  court ;  for  where  the  defendant  gives 
vv'ay  to  the  judgment,  it  is  as  much  his  voluntary  aft  and 
conveyance,  as  if  he  had  transferred  the  land  by  livery, 
or  any  other  aft  in  pais ;  and  therefore  if  an  infant  fuffers 
a  recovery,  he  may  reverfe  it  as  he  may  a  fine,  by  writ 
of  error,  during  his  minority  :  And  this  was  formerly 
taken  to  be  law,  as  well  where  the  infant  appeared  by 
guardian  as  by  his  attorney,  or  in  perfon  :  But  now  the 
diftinftion  turns  upon  this  point,  that  if  an  infant  fuffers 
a  recovery  in  perfon,  it  is  erroneous,  and  he  may  reverfe 
it  by  writ  of  error  ;  but  even  in  this  cafe  the  writ  of  error 
muft  be  brought  during  his  minority,  that  his  infancy 
may  be  tried  by  the  infpeftion  of  the  court ;  for  at  his 
full,  age  it  becomes  obligatory  and  unavoidable;  but  in 
cafes  of  neceffity  the  court  has  admitted  the  infant  to 
appear  by  guardian,  and  to  fuft'er  a  recovery,  or  come  in 
as  a  vouchee  ;  but  this  too  is  feldom  allowed  by  the  courti 
unlefs  it  be  upon  emergencies,  when  it  tends  to  the  im- 
provement of  the  infant's  affairs,  or  when  lands  of  equal 
value  have  been  fettled  on  him,  and  when  he  he  has  had 
the  King's  Privy  Seal  fpr  that  purpofe;  and  thofe  reco- 
veries have  been  allowed  and  fupported  by  the  judges, 
and  the  infant  could  not  fet  them  afide  or  ftiake  them; 
befides,  if  fuch  recoveries  be  to  the  prejudice  of  the  irri 
fant,  he  has  his  remedy  for  it  againft  his  guardian",  and 
may  reimburfe  himfelf  out  of  his  pocket  to  whom  the 
law  had  committed  the  care  of  him.  i  ^0//.  Abr.  731, 
742.  Co.  Lit.  2^1.  b.  2  Roil.  Abr.  ■^gS'  loGa.  43.^. 
Cro.  El.  471.  Hob.  196-7.  Cro.  Car.  307.  2  Eulf, 
235.  1  Sid.  221-2.  I  Lev.  14.2.  2  Sand.  g^.  1  Vern. 
461.      2  Salk.  567. 

Partition  by  writ  De  partiticne  facienda  binds  infant.*, 
becaufe  by  judgment  in  a  court  of  juftice,  to  which  no 
partiality  can  be  imputed.     Co.  Lit.  171.  h. 

If  an  infant  acknowledge  a  recognizance  or  ftatute,  it 
is  only  voidable  ;  and  the  infant  at  his  peril  muft  avoid 
them  by  audita  querela,  as  he  muft  a  fine  or  recovery  by 
writ  of  error  during  his  minority  ;  for  fuch  conveyances 
or  other  afts  of  record  become  obligatory  and  unavoid;- 
able,  if  they  be  not  fet  afide  before  the  infant  comes  oif 
age  ;  the  reafon  is,  becaufe  thefe  contrafts  being  entered 
into  under  the  infpeftion  of  the  judge,  who  is  fuppofed 
to  do  right,  the  infant  can  pot  againft  them  aver  his  dif- 
ability, but  muft  reverfe  them  by  a  judgment  of  a  fupe- 
rior  court,  who  by  infpeftbn  has  the  fame  means  to  de- 
termine whether  the  inferior  jurifdiftion  has  done  right, 
that  firft  received  the  contraft.  Moor  pi.  206.  2  InJi. 
483,  673.  Co.  Lit.  380.  Kelw.  10.  Reg.  149.  10 
Co.  43.  a. 

If  an  infant  bargain  and  fell  his  land  by  deed  indented 
and  inrolled,  yet  iie  may  plead  non-age ;  for  notwith- 
ftanding  the  ftatute  27  Hen.  8.  cap.  16.  makes  the  in- 
rolment  in  a  court  of  record  neceffary  to  complete  the 
conveyance  ;  yet  the  bargainee  claims  bv  the  deed  as  at 
Common  law,  which  was,  and  therefore  is  ftiU  defeafiblc 
by  non-age.      2  Inft.  673. 

ASis  in  pais.  Infants  are  regularly  allowed  to  refcind 
and  break  through  all  contrafts  in  pais  made  during  mi- 
noritv,  except  only  for  fchooling  and  neceflaries,  be  they 
r.c.  ■■r  lo  inucli  to  their  advantage  ;  and  the  reafon  here- 
jf  i^^  U;;  indulgence  the  law  has  thought  fit  to  give  in- 
fants, w"!- are,  fuppoll'd  to  want  judgment  and  difcre- 
tion 


tion  in  their  contrails  '  r^nfj£lions  with  others,  and 
the  care  it  takes  of  ther  in  preventing  their  being  im- 
pofed  upon,  or  ovef-rcr-hed  by  perfons  of  more  years 
and  experience.  39  Ed.  3.  20.  b.  1  Roi  Ahr.  729. 
Co.  Lit.  172,  381. 

And  for  the  better  fecurity  and  protcftion  of  infants 
herein,  the  law  has  made  feme  of  their  contrails  abfo- 
lotely  void;  /.  e.  all  fuch  in  which  there  is  no  apparent 
benefit  or  femblance  of  benefit  to  the  infant ;  but  as  to 
thofe  from  which  the  infant  may  receive  benefit,  and 
which  were  entered  into  with  more  folemnity,  they  are  only 
voidable ;  that  is,  the  law  allows  them  when  they  come 
of  age,  and  are  capable  of  confidering  over  again  what 
they  have  done,  either  to  ratify  and  affirm  fuch  contrafls, 
Of  to  break  through  and  avoid  them.  Cro.  Car.  502. 
I  "Jones  405.     3  Mod'.  310. 

Hence  it  hath  been  agreed,  that  an  infant  may  pur- 
ctiafe,  becaufe  it  is  mtended  for  his  benefit,  and  that  at 
his  full  age  he  may  either  agree  or  difagree  to  the  fame. 
Co.  Lit.  2,  8.      2  Vern.  203. 

Alfo  the  feoffment  of  an  infant  is  not  void,  but  only 
voidable,  not  only  becaufe  he  is  allowed  to  contracH:  for 
his  benefit,  but  becaufe  that  there  ought  to  be  fome  aft 
of  notoriety  to  reflore  the  pofieffion  to  him,  equal  to 
that  which  transferred  it  from  him.  Co.  Lit.  380. 
Dyer  104.      2  Rol.  Mr.  572.     4  Co.  125.  a. 

Therefore  if  an  infant  make  a  feoffment  and  livery  in 
p'erfon,  he  {hall  have  no  aflife,  ^c.  but  muft  avoid  it 
by  entry  j  for  it  is  to  be  prefumed  in  favour  of  fuch  fo- 
lemnity, that  the  aflembly  oi  the  pais  then  prefent  would 
have  prevented  it,  if  they  had  perceived  his  non-age,  and 
therefore  the  feoffment  (hall  continue  till  defeated  by  en- 
try, which  is  an  a<3:  of  equal  notoriety.  8  Co.  42.  Bro. 
tit.  Diffetfm  63. 

■  But  if  the  infant  had  made  a  letter  of  attorney  to  de- 
liver feifin,  he  might  have  an  aflife,  &c.  becaufe  the 
litter  of  attorney,  like  all  other  adts  or  agreements  made 
biy  an  infant  to  his  prejudice,  muft  be  void  ;  and  there- 
fore whoever  claims  under  it,  or  by  virtue  of  its  autho- 
rity, muft  be  a  wrong-doer.  2  Rol.  Abr.  2.  .  Noy  130. 
Palm.  237, 

Alfo  as  to  the  afls  of  infants  being  void  or  voidable, 
there  is  a  diverfity  between  an  aflual  delivery  of  the 
thing  contradled  for,  and  a  bare  agreement  to  deliver  it 
only  ;  that  the  firft  is  voidable,  but  the  laft  abfolutely  void  ; 
as  if  an  infant  deliver  a  horfe  or  a  fum  of  money  with 
his  own  hands,  this  is  only  voidable,  and  to  be  recovered 
back  in  an  adtion  of  account.  Perk.  feif.  12,  19.  i 
Hel.  Abr.  730.     2  Rol.  Rep.  408.     Latch  10.    . 

■  But  if  an  infant  agrees  to  give  a  horfe,  and  does  not 
deliver  the  horfe  with  his  hand,  and  the  donee  take 
the  horfe  by  force  of  the  gift,  the  infant  fhall  have  an 
aftion  of  trefpafs ;  for  the  grant  was  merely  void.  Perk. 
fen.  12,   19.      I  Mod.  137. 

In  trefpafs  quarevii^ armis  infultum fecit,  ds"  totum  cr'tnem 
capitis  ipjius  Anna  ahfcindit,  the  defendant  as  to  all  the 
trefpafs  prater  tonfuram  crinls  pleads  Not  guilty,  and  as 
to  that,  pleads  that  the  plaintiff  was  of  the  age  of  fix- 
teen  years,  and  for  a  certain  fum  of  money  ticentiavit 
the  defendant  duas  uncias  crinis  diSla  Anna  detondere  iS 
ahfcindere  ;  and  upon  the  demurrer  to  this  plea  the  court 
held,  that  the  contraft  was  abfolutely  void,  ancj  confe- 
quently  the  tonfure  unlawful,  and  gave  judgment  ac- 
cordingly for  the  plaintiff.  Aiich.  26  Car.  2.  Anna  Se- 
chroghanper  Guardianum  v.  Stuart/on.  ^Kei.  369.  S.  C. 
And  as  an  infant  is  not  bound  by  his  contraft  to  de- 
liver a  thing;  fo  if  one  deliver  goods  to  an  infant  upon 
a  contraiS,  iSc.  knowing  him  to  be  an  infant,  he  fhall 
not  be  chargeable  in  trover  and  converfion,  or  any  other 
aftion  for  them  ;  for  'lie  infant  is  not  capable  of  any 
contraft,  but  for  necefiaries ;  therefore  fuch  delivery  is  a 
gift  to  the  infant :  but  if  an  infant  without  any  contraft 
wilfully  takes  away  the  goods  of  another,  trover  lies' 
againft  him  ;  alfo  it  is  faid,  that  if  he  take  the  goods 
under  pretence  that  he  is  of  full  age,  trover  lies  ;  betaufe 
it  is  a  wilful  and  fraudulent  trefpafs.  I  Sid.  129.  1 
Lev.  169.      I  &i.  905,  913. 

Alfo  it  fecms  that  if  an  infant,  being  above  the  age  of 
ditcretion.  be  guiltv  of  any  fraud  in  affirming  himfelf  to 

•  Vol..  II.  N°.  93. 


I        N        F 

be  of  full  age,  or  if  by  combination  with  his  guardian, 
fs'f.  he  make  any  contraft  or  agreement  with  an  intent 
afterwards  to  elude  it,  by  reafon  of  his  privilge  of  in- 
fancy, that  a  court  of  equity  will  decree  it  good  againft 
him  according  to  the  circumftances  of  the  fraud  ;  but  in 
what  cafes  in  particular  a  court  of  equity  will  thus  ex- 
ert itfelf  is  not  eafy  to  determine.  Vi'de  1  Fern.  132.  2 
Vern.  224-5. 

Alfo  notwithflandmg  the  difability  of  an  infant  to 
contraft,  by  the  7  Ann.  cap.  19.  it  is  enafted,  "  That 
it  fhall  and  may  be  lawful  for  any  perfon  under  the  age 
of  twenty  years,  by  the  direftion  of  the  High  court  of 
Chancery,  or  the  court  of  Exchequer,  fignlfied  by  an 
order  made  upon  hearing  all  parties  concerned,  on  the 
petition  of  the  perfon  or  perfons  for  whom  fuch  infant  or 
infants  ftiall  be  feifed  or  pofleffed  in  truft,  or  of  the 
mortgagor  or  mortgagors,  or  guardian  or  guardians  of 
luch  infant  or  infants,  or  perfon  or  perfons  intitled  to 
the  monies  fecured  by  or  upon  any  lands,  tenements  or 
hereditaments,  whereof  any  infant  or  infants  are  or  fhall 
be  feifed  or  poflefled  by  way  of  mortgage,  or  of  the  per- 
fon or  perfons  intitled  to  the  redemption  thereof,  to  con- 
vey and  afllire  any  fuch  lands,  tenements  or  hereditaments 
in  fuch  manner  as  the  faid  court  of  Chancery,  or  the 
court  of  Exchequer,  fhall  by  fuch  order  fo  to  be  ob- 
tained direft,  to  any  other  perfon  or  perfons ;  and  fuch 
conveyance  6r  aflurance  fo  to  be  had  and  made,  as  afore- 
faid,  (hall  be  as  good  and  effeftual  in  law  to  all  intents 
and  purpofes  whatfoever,  as  if  the  faid  infants  or 
infant  were,  at  the  time  of  making  fuch  conveyance 
or  affurance,  of  the  full  age  of  twenty-one  years ;  any 
law,  i^c. 

And  it  is  further  enafted  by  the  faid  ftatute,  "  That 
all  and  every  fuch  infant  and  infants,  being  only  truftee 
or  truftees,  mortgagee  or  mortgagees,  as  aforefaid,  (hall 
and  may  be  compellable,  by  fuch  order  fo  as  aforefaid  ob- 
tained, to  make  fuch  conveyance  or  conveyances,  affu- 
rance or  affurances  as  aforefaid,  in  like  manner  as  truf- 
tees or  mortgagees  of  full  age  are  compellable  to  convey 
or  aflign  their  truft  eftates  or  mortgages." 

How  an  infant  is  to  bind  himfelf  by  a  contraft  to 
ferve  in  the  plantations,    4  G«.  i.  c.  11.  fe£i.  5.     See 

laiantattoug. 

How  an  infant  is  to  be  admitted  to  a  copyhold,  and 
how  compellable  to  pay  his  fine,  9  Geo.  i.  c.  29.     See 

Coppljoltr. 

For  more  learning  sn  this  fubjeSi,  fee  3  Bac.  Abr,  tit. 
Infancy  and  Age,  and  9  Vin.  Abr.  ///.   Enfant. 

BJnfantSi,  when  of  age.  An  infant  has  been  adjudged 
of  age  the  day  before  his  birth-day,  for  the  law  will  not 
make  a  fraftion  of  a  day  ;  and  therefore  where  a  perfon 
was  born  the  third  of  September,  and  the  fecond  of 
September  twenty-one  years  after  he  made  his  will,  it 
was  held  good  ;  and  that  he  was  then  of  age  to  devife 
his  hands.  Ld.  Raym.  480.  And  it  is  held,  that  fuch 
will  (hall  take  effeft  though  the  devifor  dies  by  fix  at 
night  of  that  day.     Ld.  Raym.  1096. 

infection.  By  ftat.  12  Ric.  2.  cap.  3.  Proclamation 
(h^l  be  made  as  well  in  London  as  in  other  cities  and 
towns,  that  none  caft  any  annoyance,  dung,  intrails, 
nor  any  other  ordure,  into  the  ditches,  rivers,  waters 
and  other  places  to  corrupt  and  infeft  the  air :  and  if  any 
do,  he  (hall  be  called  by  writ  before  the  Chancellor,  at 
his  fuit  that  will  complain  ;  and  if  he  be  found  guilty,  he 
(hall  be  punilhed  after  the  difcretion  of  the  Chancellor. 

3Enferio;i  rOttrtlS.  No  foreigner  fliall  be  diftrained  in 
any  city,  (iff.  for  debt,  whereof  he  is  not  debtor  or 
pledge,  St.  IFeJJm.  i.   3  Ed.  I.  c.  23. 

Lords  or  their  bailiff's  not  to  arreft  on  foreign  pleas,  on 
pain  of  double  damages,    St.  Weflm.  1.   3  Ed.  \.  c.  35. 

Stewards,  i^c.  (hall  pay  treble  damages  for  diftraimng 
on  fuits  procured  by  them,  St.  Wejim.  2.  12  Ed.  i. 
c.  36. 

No  diftrefs  (hall  be  taken  but  by  bailiff  fworn  and 
known,  Stat.  WeJlm.  2.   13  Ed.  i.  c.  37. 

Abbots  may  make  attorneys  in  the  courts  of  Staincliffe 
and  Frendlefe,   3  Hen.  5.  c.  2. 

All  perfons  may  make  their  attornies  in  county  courts 
and  courts  baron,  5  Hen.  5. 

Z  z  z  In 
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In  courts  of  piepowder  the  plaintiff  fhill  fwear  that 
the  caufe  of  aftion  accrued  within  the  time  and  jurif- 
diftion  of  the  fair,    17  Ed.  4.   c.  2.      I  Ric.  3.   c.  6. 

The  confiJeration  of  ajfumpfit  muft  be  laid  within  the 
jurifdi^ion  of  an  inferior  court,  but  the  promife  need 
not.      Ld.  Raym.  2 1 1 . 

In  a  fcire  facias  on  a  judgment  of  an  inferior  court, 
removed  by  certiorari,  the  plaintifi"  niuft  pray  execution 
within  the  limits,  otherwife  on  a  writ  of  error.  Ld. 
Raym.  2 16. 

Julfification  by  procefs  of  an  inferior  court,  is  not 
avoided  by  replication  that  the  caufe  of  aflion  arofe  out 
of  the  jurifdidfion.     Ld.  Raym.  230. 

No  prohibition  to  an  inferior  court  for  proceeding  in 
a  caufe  arifing  out  of  their  jurifdidtion,  till  that  matter 
has  been  pleaded,  Ld.  Raym.  346. 

An  inferior  court  refufes  to  give  cofts  of  a  nonfuit ; 
the  re.Tiedy  is  by  writ  De  exccutione  judicii,  and  not  by 
inavdamuSy  Ld.  Raym.  348. 

Mifdemeanors  in  inferior  courts  are  punifhable  in 
B.  R.   Ld.  Raym.  556. 

Attachment  agaiiift  a  fteward  for  fitting  judge  in  his 
own  caufe,  or  for  mifdemeaning  himfclf  between  parties. 
Ld.  Raym.  766. 

In  cafe  for  negligently  keeping:  a  horfe  within  the  ju- 
rifdidlion,  by  which  he  was  abufed,  the  abufe  need  not 
be  (hewn  to  have  been  within  the  jurifdidion.  Ld.Raym. 
796,  1040. 

Ought  to  give  judgment  exprefs  upon  the  point  in  if- 
fiie,   that  the  plea  is  fufficient,  iSc.     Ld.  Raym.  822. 

The  feveral  forts  of  inferior  jurifdidtion,  conufance  of 
pleas,  and  exempt  jurifdiflion.     Ld.  Raym.  836,  837. 

The  judgment  of  an  inferior  court  muft  be  entered, 
per  eandcm  curiam.     Ld.  Raym.  895. 

A  habeas  corpus  does  not  remove  the  caufe,  as  a  recor- 
dari  or  certiorari  do,  and  the  plaintiff  may  vary  in  his 
declaration,  but  then  he  difcharges  the  bail.  Ld.  Raym. 
1 102. 

Judgment  of  an  inferior  court  reverfed  for  want  of 
the  averment,  that  the  caufe  was  within  the  jurifdiflion. 
Ld.  Raym.  1310. 

A  court  held  before  the  under-fteward  fecundum  con- 
fuctudinem,  bfc.  without  fetting  forth  the  cuftom,  and 
well.     Ld.  Raym.  1543. 

The  value  received  in  a  promi/Tory  note  need  not  be 
averred  within  the  jurifdidtion,  nor  the  monies  dne  in  a 
ftated  account,      Ld.  Raym.  1555. 

Inferior  courts  cannot  grant  a  new  trial.     Stran.  113, 

392- 

Have  been  allowed  jurifdidlion  in  cafes  fimilar  to  thofe 
where  they  have  jurifdiftion.     Stran.  256. 

May  fet  afide  proceedings  for  irregularity  or  furprize. 
Stran.  392. 

May  fet  afide  a  verdidl:  for  irregularity.     Stran.  499. 

The  King's  Bench  cannot  reverfe  a  fine  fet  by  an  in- 
ferior court.     Stran.  786. 

The  King's  Bench  cannot  fet  a  fine  on  a  convidlion  by 
juftices  of  the  peace.     Stran.  794, 

The  items  in  a  ftated  account  need  not  be  laid  infra 
jttrifdiifionem.     Stran.  827. 

It  is  not  a  good  cuftom,  for  an  inferior  court  to  award 
a  tales  de  circumflantihus.     Stran.  841. 

The  King's  Bench  wilt  not  punifti  by  attachment  a 
contempt  of  an  inferior  court.     Stran.  567. 

Judgment  reverfed,  becaufe  the  mayor  appeared  to  be 
interefted.     Stran.  639. 

3llnfiDEl0,  (Infideles,)  Heathens;  who  may  not  be 
witneflcs  by  the  laws  of  this  kingdom,  becaufe  they  be- 
lieve neither  the  Old  or  New  Teftament  to  be  the  word 
of  God,  on  one  of  which,  oaths  muft  be  taken.  I  Inji. 
6.     2  Hnivk.  P.  C.  434.     See  MlitnefS. 

3nfinttp  of  attiotlS.  The  lord  of  the  foil  may  have  a 
fpecial  aflion  aeainft  him  who  fliall  dig  foil  in  the  King's 
highway.  Bjt  one  fubjed  cannot  have  his  adfion  againft 
another  for  common  nufances ;  for  if  he  might,  then 
every  man  would  have  it,  and  fo  the  actions  would  be 
infinite,  l^c.     2  Co.  Irtfl.  56.     9  Rep.  113. 

31nfitmfli:p,  [Infirmarius] :  In  monaftcries,  there  was 
an  apartment  allotted  for  infiim  or  fick  perfoiu  ;  and  he 
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who  had  the  care  or  cuftody  of  this  infirmary.,  was  called 
Infirmarius.  See  Matt.  Par.  fuh  anno  1252.  Thorn.  Stubb 
fub  anno  1285.    JFiU.  Thorne,  fttb  anno  1 128,  (Jc. 

Sit  foima  paupCfiS.  When  any  man  that  has  a  juft 
caufe  of  fuit  either  in  the  Chancery,  or  any  other  the 
courts  of  Common  law,  will  come  either  before  the  Lord 
Keeper,  Mafter  of  the  Rolls,  either  of  the  Chief  Juftices, 
or  Chief  Baron,  and  make  oath,  that  he  is  not  worth 
five  pounds,  his  debts  paid  ;  either  of  the  faid  judges  will, 
in  his  own  proper  court,  admit  him  to  fue  in  forma  pau' 
peris,  and  he  fhall  have  counfel,  clerk  or  attorney  affigned 
him  to  do  his  bufinefs,  without  paying  any  fees.  Cowell, 
edit.  1727.     See  |i)atipCl'. 

SlllfO^matiOtl  for  the  King,  (fi formal io  pro  Rege,)  Is 
the  fame  that  for  a  common  perfoa  we  call  a  declarationy 
and  is  not  always  done  diredlly  by  the  King  or  his  attor- 
ney, but  fometimes  by  another,  qui  fequitur  tarn  pro  Do- 
mino Rege  quam  pro  feipfo,  upon  the  breach  of  fome  penal 
law  or  ftatute,  wherein  a  penalty  is  given  to  the  party 
that  will  fue  for  the  fame,  and  may  be  either  by  adion 
of  debt  or  information.     Coiuell,  edit.  1727. 

An  information  may  be  defined,  an  accufacion  or 
complaint  exhibited  againft  a  perfon  for  fome  criminal 
offence,  either  immediately  againft  the  King,  or  againfl 
a  private  perfon,  which  from  its  enormity  or  dangerous 
tendency,  the  publick  good  requires  (hould  be  reftrained 
and  punifbed,  and  differs  principally  from  an  indidment 
in  this,  that  an  indidfment  is  an  accufation  found  by  the 
oath  of  twelve  men,  whereas  an  information  is  only  the 
allegation  of  the  officer  who  exjiibits  it.  3  Bac.  Jbr. 
164. 

This  difference  between  informations  and  indidlments 
has  made  fome  men  conceive,  that  this  kind  of  procee- 
ding was  utterly  unlawful,  as  not  being  only  contrary  to 
the  original  frame  and  nature  of  our  laws,  but  alfo  con- 
trary to  Magna  Charta,  and  feveral  other  ftatutes,  which 
require  that  no  man  fhall  be  put  to  anfwer,  ^c.  but  upon 
indidment  or  prefentment.  3  Bac.  Jbr.  165.  See  Sir 
Francis  TVinnington\  argument,  5  Alod,  456.  and  i  Show. 
106,  i^c. 

But  tho',  as  my  Lord  Hale  obferves,  in  all  criminal 
cafes  the  moft  regular  and  fafe  way,  and  moft  confonant 
to  the  ftatute  of  Magna  Charta,  i^c.  is  by  prefentment 
or  indidment  of  twelve  fworn  men,  yet  he  admits  that 
for  crimes  inferior  to  capital  ones  the  proceedings  may  be 
by  information  ;  and  this,  from  the  long  and  frequent 
pradice,  is  now  certainly  eftabliflied  as  part  of  the  law 
of  the  land  ;  and  therefore  at  this  day  the  following  kinds 
of  informations  may  be  exhibited,  wherever  the  nature 
of  the  offence  deferves  fuch  a  proceeding.  2  Hal.  Hifi, 
P.C.  cap..S. 

ift,  For  an  offence  principally  and  more  immediately 
againft  the  King,  an  information  may  be  exhibited  in  the 
name  of  the  attorney  general,  and  fuch  information  may 
be  filed  without  any  application  or  leave  of  the  court, 
and  the  party  fhall  be  obliged  to  anfwer  the  fame  ;  aifo 
the  ftatute  4  iS"  5  /^.  3.  which  requires  a  recognizance 
for  payment  of  cofts  from  perfons  exhibiting  and  profe- 
cuting  informations,  does  not  extend  to  informations 
filed  by  the  King's  Attorney  general,  and  it  is  faid  that 
the  court  will  not  quafh  fuch  information  on  motion, 
but  will  oblige  the  party  to  demur  or  plead  thereto.  2 
Hawk.  P.  C.  260.  and  fee  Carth.  465-6.  that  no  fuch 
information  can  be  brought  on  a  penal  ffatute.     i  Salt. 

372- 

2dly,  On  application,  and  leave  of  the  court,  grounded 
on  motion  and  affidavit  of  fome  mifdemeanor,  which  if 
true,  doth  from  its  evil  tendency  merit  fuch  profecution, 
the  court  allows  of  the  filing  of  an  information  in  the 
name  of  the  Mafter  of  the  Crown-ofKcej  and  of  fuch 
kind  of  informations  there  are  numberlefs  precedents  in 
the  Crown-olfice.  2  Haivk.  P.  C.  261.  2  Hal.  Hiji. 
P.  C.  cap.  20. 

3dly,  Where  by  many  penal  ftatutes  the  profecution 
upon  them  is  by  the  ads  themfelves  limited  to  be  by  bill, 
plaint,  information  or  indidment,  there,  without  doubt, 
the  profecution  may  be  by  information  as  well  as  by  any 
other  of  thefe  methods  ;  alfo  of  common  right  fuch  an 
information,  or  an  adion  in  the  nature  thereof,  may  be 

brought 


I     N     F 

brought  for  offences  againft  ftatutes,  whether  they  be 
mentioned  by  fuch  ftatutes  or  not,  unlefs  other  methods 
of  proceeding  be  particularly  appointed,  by  which  all 
others  are  impliedly  excluded.      But  for  this  fee  ^tttOllS 

(im  tarn,  or  :3£tionsi  on  penal  ffatiitcs, 

4thly,  Informations  in  nature  of  a  guo  warranto  may 
be,  and  frequently  are  exhibited,  with  leave  of  the  court, 
for  ufurping  privileges,  franchifes,  (jfc.  v/hich  in  feme 
refpefls  is  a  civil  fuit,  as  it  is  ufed  as  a  proper  means  to 
try  a  right,  tho'  it  punifhes  the  mifdemeanof,  fuch  as  the 
ufurpation,  t^c. 

1.  In  what  cpfef  an  information  will  lie. 

2.  Of  filing  an  information;  bow  it  is  to  be  laid;  tie 
freceedings  thereon,  and  the  provifton  made  relative  thereto 
tjfiatute. 

I.  In  what  cafes  an  inftrmation  will  lie. 

Here  we  (hall  lay  down  what  hath  been  collefled  by 
ferjeant  Haiukins,  and  is,  as  he  fays,  every  day's  praflice, 
agreeable  to  numberlefs  precedents,  viz.  either  in  the 
name  of  the  King,'s  Attorney  general,  or  of  the  Mafler 
of  the  Crown-office,  to  exhibit  informations  for  bat- 
teries, cheats,  feducing  a  young  man  or  woman  from 
their  parents,  in  order  to  marry  them  againfl:  their  con- 
fent,  or  for  any  other  wicked  purpofe,  fpiriting  away 
a  child  to  the  plantations,  refcuing  perfons  from  legal  ar- 
refts,  perjurie,";,  and  fubornations  thereof,  forgeries,  con- 
fpiracies,  (whether  to  accufe  an  innocent  perfon,  or  to 
impoverifh  a  certain  fet  of  lawful  traders,  fife,  or  to 
procure  a  verdi<fl  to  be  unlawfully  given,  by  caufing 
perfons  bribed  for  that  purpofe  to  be  fworn  on  a  tales,) 
and  other  fuch  like  crimes,  done  principally  to  a  private 
perfon,  as  well  as  for  offences  done  principally  to  the 
King;  as  for  libels,  feditious  words,  riots,  falfe  news, 
extortions,  nufances,  (as  in  not  repairing  highways,  or 
obftrudling  them,  or  flopping  a  common  river,  &c.) 
contempts,  as  in  departing  from  the  parliament  without 
the  King's  licence,  difobeying  his  writs,  uttering  money 
without  his  authority,  efcaping  from  legal  imprifonment 
on  a  profecution  for  a  contempt,  negle£ting  to  keep 
watch  and  ward,  abufmg  the  King's  commiflion  to  the 
opprefHon  of  the  fubjefl,  making  a  return  to  a  mandamus 
of  matters  known  to  be  falfe,  and  in  general  any  other 
offences  againft  the  publick  good,  or  againft  the  firll  and 
obvious  principles  of  juftice  and  common  honefty.  3 
Bac.  Abr.  166.  2  Hawk.  P.  C.  260.  and  feveral  au- 
thorities there  cited. 

An  information  was  exhibited  againfl  D.  an  attorney 
of  C.  B.  for  fpeaking  fcandalous  and  reproachful  words  of 
Sir  John  Kay,  knight  of  the  (hire  for  the  county  of  York, 
and  a  juftice  of  peace,  i^c.  concerning  his  faid  office  of 
juftice  of  the  peace,  and  the  exercifing  thereof ;  and  upon 
demurrer  to  this  information  it  was  argued,  that  it  would 
not  lie  for  fcandalous  words  fpoken  only  of  a  particular 
perfon,  becaufe  he  might  have  an  aftion  on  the  cafe  to 
recompence  him  in  damages;  tho'  it  was  admitted,  that 
fuch  a  proceeding  might  be  warranted  for  libels,  or  for 
difperfing  defamatory  letters,  becaufe  by  fuch  means  the 
publick  peace  might  be  difturbed,  and  difcords  fomented 
among  neighbours,  which  might  at  laft  be  a  publick  in- 
jury, but  that  there  was  no  fuch  mifchief  in  the  prefent 
cafe.  On  the  other  fide  it  was  infifted,  that  this  infor- 
mation was  founded  on  fufficient  matter,  becaufe  this  pro- 
fecution is  not  only  as  it  refpe£ts  the  perfon  of  Sir  fohn 
Kay,  but  it  relates  to  him  as  he  is  a  publick  magiftrate, 
and  one  who  is  fubordinate  to  the  government,  and  there- 
fore fuch  defamatory  words  are  a  reproach  to  the  fupreme 
governor,  by  whom  magiftrates  are  intrufted,  and  from 
whom  they  derive  their  authority,  and  it  will  not  be  de- 
nied but  that  words  refle£ling  on  the  publick  govern- 
ment are  punifhable  at  the  fuit  of  the  King  by  informa- 
tion ;  and  for  this  reafon  the  court  held  that  an  informa- 
tion would  lie^and  thereupon  gave  judgment  againft  the 
defendant,  and  fined  him  an  hundred  marks.  Carth. 
14,  15.   The  King  V.  Darby. 

An  information  was  exhibited  by  the  Attorney  general 
for  confpiringto  deftroy  the  King's  revenue  of  the  excifej 
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and  whereas  the  King  by  indenture,  fcf;.  prclat',  hid 
farmed  the  excife  of  London,  Middlefcx,  and  Southivorki 
to  A.  B.  and  C.  rendering  iiSoo/.  per  ann.  monthly^ 
i^c.  that  the  defendants  and  others  ignoi',  iSc.  illicitc, 
fa£lisfc,  is'  feditiofe  confultaverunt  C5f  (onfpiraverunt  ad  dc- 
flruend'  is'  dcpauperand'  fermarios  excifa  prcediSl\  &c. 
and  many  other  fa£ts  were  laid  in  the  information  tending 
to  the  deftroying  the  excifemen,  depauperating  them,  de- 
ftroying  the  King's  revenue  of  excife,  pulling  down  the 
excife-houfe,  raifing  a  tumult  amongft  the  poor  people, 
l^c.  But  the  jury  that  were  to  try  the  ifTue  were  un- 
willing to  find  this  matter,  tho'  exprefsly  proved,  fearing 
it  might  be  conftrued  no  lefs  than  treafon,  and  fo  v/oiild 
only  find  that  fuch  and  fuch  of  the  defendants  illicitc, 
fuciiofe,  i^  feditiofe  fe  affemblaverunt,  (^  ilUcite,  fa£iiofe  (^ 
feditiofe  confultaverunt,  &  confpiraverunt  ad  depauperanu' 
fermarios  Dom'  Regis  excife  pradicl',  prout  pradiii'  attor- 
nat'  gen'  Dom'  Regis,  life.  (^  quoad  totam  aliam  maieriam 
in  informatione  contentam  find  them  Not  guilty,  and  find 
J .  S.  Not  guilty  of  the  whole.  It  was  moved  in  arieft 
of  judgment,  that  here  is  no  offence  at  all  found ;  for  to 
confpire  to  depauperate  the  King's  farmers  is  no  offence, 
for  it  may  be  done  by  lav/ful  means  ;  and  that  they  are 
laid  to  be  the  King's  farmers  is  but  a  defcription  of  their 
perfons,  not  that  it  was  at  the  King's  revenue  of  excife 
the  confpiracy  ftruck,  and  the  ajfemllaverunt  is  not  the 
charge,  for  then  it  ought  to  have  been  la  d  riotcfc  (J  rou- 
tofe,  but  only  leading  to  the  confpiracy.  It  wasanfwered 
by  the  King's  counfel,  that  the  illicite  afemblaverunt  is 
an  offence  againft  the  law,  and  as  properly  and  fully  laid 
as  could  be  ;  for  riotofe  is  where  the  affembly  is  with 
intent  to  commit  a  riot,  and  routofe  for  a  rout;  but  aa 
affembly  may  be  illegal  and  punifhable,  and  yet  the  in- 
tention of  that  affembling  may  be  good,  as  21  Hen.  7. 
Bro.  tit.  Riots  i.  per  Fineux ;  as  if  men  meet  to  prevent 
the  breach  of  the  peace  between  A.  and  B.  A.  going  to 
market,  and  B.  threatening  to  beat  him  there,  and  to  this 
affembly  no  properer  epithet  could  be  given  than  illicite  ; 
but  befides,  all  manner  of  combinations  and  confederacies' 
are  unlawful  without  refpe£t  to  their  end,  1"]  AJf.d^\.Moor, 
Lord  Grafi  cafe,  and  Cro.  fac.  the  cafe  of  the  puritans  peti- 
tioning; but  this  confpiracy  being  to  depauperate  another 
man,  is  unlawful  in  its  end  ;  and  to  anfwer  the  objection 
that  hath  been  made,  it  might  be  faid,  that  although  the 
depauperating  of  another  man  may  be  by  lawful  means, 
and  the  confequence  of  a  lawful  a£l,  yet  that  is  becaufe 
it  is  not  in  the  intention  of  the  party,  but  it  is  damnum 
alfque  injuria;  but  for  a  number  of  men  to  defign  and 
confpire  the  depauperating  of  another,  cannot  certainly 
be  lawful,  for  there  the  damage  to  the  third  party  is 
their  only  aim  and  end,  and  it  is  as  well  againft  the  lawr 
of  charity  and  common  fociety  ;  and  this  might  be  faid 
if  there  were  nothing  of  the  King's  farmers  in  the  cafe  ; 
but  here  the  inducement  to  the  whole  charge  in  the  in- 
formation is,  that  the  defendants,  (^c.  Machinantes  de- 
fraudare  13  deprivare  diSlutn  Dom'  Rcgem  de  redditu  fuo 
pradicV ,  U  pradiilos  fermarios,  &c.  drjiruere  ^  depau- 
perare,  did  fo  and  fo  ;  now  this  inducement  in  the  whole 
is  applicable  to  every  branch  of  the  charge,  and  the  jury 
having  found  thofe  charges  as  they  are  laid,  fcilicet,  moda 
&  forma  prout,  i^c.  they  have  found  confequently  that 
it  was  done  by  the  defendants,  machinantes,  <Jc.  which 
makes  it  in  their  intention  to  ftrike  at  the  King's  reve- 
nue, as  well  as  in  confequence.  It  was  alfo  urged  for 
the  defendants,  that  for  a  bare  confpiracy,  without  any 
act  done  in  profecution  of  it,  no  information  would  lie  : 
But  curia  con.  for  though  there  inuft  be  fome  fa<5t  to  be 
as  evidence  of  the  confpiracy,  as  9  Co.  Poulter's  cafe, 
yet  it  is  the  confpiracy  that  is  the  crime,  and  that  being 
found,  it  is  enough.  It  was  alfo  urged  by  the  King's 
counfel,  that  the  modo  £3"  forma  prout  in  the  verdidl  ex- 
tends to  all  the  charges  of  the  aft  that  were  done  in  profe- 
cution of  this  confpiracy,  and  the  acquittal  guoad  tot'  al' 
materiam,  ^c.  extends  to  the  diftin£t  charges  of  hQs 
that  have  no  relation  to  this  confpiracy  :  But  Jf^mdham 
juftice  faid,  the  modo  ^  forma  prcut  could  by  no  means 
make  the  verdidl  comprehend  other  matters  of  faft  thart 
were  exprefsly  found.  It  was  moved  by  the  King's 
counfel,   that  they  might  inform  the  court  of  the  hei- 
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noufnefs  of  this  confpiracy,  and  how  it  was  proved  to  be 
upon  evidence  to  the  jury  that  tried  it,  to  aggravate  the 
ofFence,  and  induce  the  difcretion  of  the  court  to  increafe 
the  fine  ;  and  the  cafe  of  Machin  and  TuUy  was  cited, 
where  a  battery  being  found  by  nift  prius  againft  them, 
the  court  informed  themfelves  of  the  heinoufnefs  of  it  by 
affidavit,  and  thereupon  vacated  a  fine  that  was  fet  in  a 
judge's  chamber,  and  fet  a  high  fine  upon  the  defendants  : 
But  the  court  refufed  it  faying,  that  were  a  way  to  let  in 
tbofe  matters,  of  which  the  jury  has  acquitted  them,  by 
fufFering  affidavits  to  be  made  ;  but  in  Machin's  cafe  the 
jury  found  the  defendants  guilty  of  the  whole  ;  and  what 
needs  aggravation  of  this,  which  appears  fo  foul  as  it  is 
found  ?  The  court  after  unanimoufly  concurred,  that 
judgment  ought  to  be  given  for  the  King,  though  as  to 
the  offence  found  there  was  fome  variety  of  bpinion  : 
Windham  diftinguifhed  betwixt  a  confederacy  and  a  con- 
fpiracy, that  for  a  confpiracy  there  ought  to  be  fome  fad 
done  in  execution  of  it ;  fo  an  indidment  cannot  be 
maintained  of  a  man  as  a  common  thief,  or  champerter, 
or  foreftaller,  without  laying  fome  fadl  of  thofe  offences  ; 
and  in  this  he  grounded  himfelf  upon  29  Aff.^  45.  but 
he  held,  that  here  the  defendants  are  found  guilty  of  a 
confederacy,  which,  is  not  a  word  of  art,  but  may  be 
expreffed  in  other  terms,  and  fuch  an  offence  will  this 
matter  found  amount  unto  ;  he  held  the  information  as 
tp  the  unlawfulaffembly  not  good,  becaufe  it  wanted 
.  w.  y  arm'u  ;  as  to  all  the  fubfequent  fa£ts,  he  held  the 
defendants  acquitted  ;  and  as  to  the  intention  of  defrauding 
the  King  of  the  rent,  ^c.  he  held  the  acquittal  did  extend 
to  it,  becaufi  they  were  acquitted  of  the  fadls  to  which 
that  was  to  be  applied  ;  but  as  to  the  confederacy  the  ver- 
dia  has  found  enough,  and  though  it  were  to  a  private 
end  it  were  unlawful ;  but  here  it  is  more,  and  that 
which  will  aggravate  it  highly;  for  the  cuftomers  of  the 
King  are  publick  perfons,  as  the  King's  revenue  is  of  a 
publick  concern ;  and  it  is  fet  forth  in  the  information  that 
thefe  were  farmers  of  a  very  great  value ;  it  is  one  thing 
to  beat  a  private  man,  and  another  thing  to  beat  a  pub- 
lick officer,  or  the  King's  fervant ;  if  a  man  fhould 
ftrike  the  (heriff  that  has  the  charafter  of  a  publick  officer, 
it  would  be  a  high  offence.  Tw'ifden  held,  that  vi  ^  armis 
was  not  neceffary,  and  that  they  were  found  guilty  of  an  un- 
lawful affembly,  and  in  that  my  Ld.  Ch.  Juft.  concurred  ; 
as  alfo  that  the  intention  of  defrauding  and  depriving  the 
King  of  his  faid  rent  is  implicitly  found  within  the  modo 
iff  forma  prout,  &c.  for  fo  fliall  the  machinantes,  &c.  be 
applied.  Twifden  and  Keeling  concurred,  that  for  a  con- 
fpiracy alone,  without  any  profecution,  information 
lay  ;  and  they  all  agreed,  that  the  King's  revenue  being 
concerned  did  highly  aggravate  the  offence  ;  2  Hen.  4. 
7.  and  8  Hen.  5.  b.  were  cited,  that  for  maintenance  of 
that  a  monk  fhould  be  able  to  contract,  and  probi  homines 
de  Dale  fhould  be  a  corporation.  Lord  Chief  Juflice  ci- 
ted Old  Magna  Charta  where  there  is  a  flatute  againft 
fuch  as  (hould  undervalue  lands  in  the  King's  hands.  So 
judgment  was  given  for  the  King  ;  but  the  fettling  of 
the  fine  was  refpited,  becaufe  they  would  confider  as  well 
qualitatem  delinqiientis  as  quantitatem  deliHi.  In  this  cafe 
were  cited  3  Ed.  3.  19.  Al  ^F-  /"'•  3^-  afterwards, 
the  fame  terni.  Starling  was  fined  360  marks,  and  the 
reft  of  the  l?rewers  100  marks  apiece,  but  with  fome 
apology  by  the  court  for  the  fmallnefs  of  the  fine,  i 
L(v.  125.  I  Sid.  174.  1  Kcb.  650.  Hit.  15  y  16 
Car.  2.  in  B.  R.  Rex  v.  Starling,  and  other  brewers  in 
London. 

A  coroner  having  fworn  the  jury  to  inquire  of  the 
death  of  one  fuppofed  a  felo  de  fe,  and  finding  the  evi- 
dence very  flrong  took  off  fome  of  the  inqueft  ;  and  tho' 
it  was  faid  that  this  coroner  was  a  weak  filly  man,  yet 
Holt  faid  there  was  no  reafon  why  an  information  fhould 
not  be  againft  him.  i2  Mod.  493.  Pafch,  13  /^^  3. 
Toe  King   v.   Stuiely. 

An  information  was  granted  againft  one  for  counter- 
feiting or  pretending  himfelf  to  be  bewitched  by  a  pcor 
woman  who  was  thereupon  indidfed  for  witchcraft,  and 
acquitted,  and  the  whole  difcovered  to  be  a  cheat. 
12  Mod.  556.  A:!i(h.  13  /^  3.  B.  R.  Hathaivay's  cafe. 
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An  information  was  filed  againft  a  gaoler  for  fuffering 
one  taken  upon  an  excom.  capiend.  to  go  at  large.  12 
Mod.  434.  Mich.  \%W.  3.  Anon\ 

An  information  was  filled  againft  certain  perfons  for 
that  they,  as  enemies,  t3c.  to  the  government,'  hixed  a 
boat  during  a  war  with  France,  in  order  to  go  thither, 
intending  to  aid  and  affift  riie  King's  enemies,  though 
they  did  not  actually  go  thither,  but  only  intended  it. 
Skin.  637.  Pafch.  8  W.  3.  B.  R.  The  King  v.  Coeptr 
and  al' . 

Upon  a  motion  to  file  an  information  againft  a  juftice 
of  peace  for  fending  the  profecutor  to  the  houfe  of  cor- 
reflion  without  fufficient  caufe  ;  upon  a  rule  to  fliew 
caufe,  he  fhewed  that  the  profecutor's  mafter  complained 
to  the  defendant  that  his  faid  fervant  was  faucy  and  gavi 
his  (the  matter's)  horfes  too  much  corn  ;  but  ttie  court 
holding  this  not  a  fufficient  caufe  for  fending  a  man  to  the 
hou fe  of  correflLoh,  leave  was, given  to  f^e  an.  irtWrmation. 
8  Mod,  45.  Pafch.  7  Geo.  The  King  v.  O'key, 

An  information  was  filed  againft  one  for  killing  a  noble- 
man's do?,  fetring  forth,  that  Lord  S.  was  riding  in  xki 
vill  of  D.  ift  com.  Middle/ex,  shdthStt  his  greyhound 
being  then  and  there  following  hiirij  the  defendant  drew" 
his  fword,  and  then  and  there  killed  the  dog.'  i2'Mod. 
377.  Pafch.  12  ffi  3.  The  King  v.  Ghalloner.  ■ 

information  was  filed  againft  one  for  building  df  locks 
in  the  river  Thames  to  (he  obftruftioil  Of  navigation. 
12  Mod.  615.  Hill.  13  /T.  3.  The  King  v.  Clark.' 

Information  for  a  fcandalous  narrative  licenfed  by  the 
defendant,  fpeaker  of  the  houfe  of  commons,  being  Dan-' 
gerfield's  narrative,  refle<3ing  on  a  nobleman,  (the  E.  of 
Peterborough) ;  the  defendant  pleaded,  that  he  did  it  by 
order  of  the  houfe  of  commons,  and  demanded  judgment 
if  this  court  will  take  conufance  of  it».  The  Attorney' 
general  demurred,  and  afterward  the  defendant  pleaded' 
the  common  plea,  quod  non  vult  cordendere  cum  Domim 
Rege,  and  was  fined  10,000/.  Comb.  18.  Pafchi  7.fac.2,^ 
B.  R.  The  King  v.  JVilliams. 

For  fcandalous  words  of  a  juftice  of  peace,  concerijtnj'  | 
his  office  and  the  exercife  of  it ;  for  it  glances  on  fhe-^*' 
vernment,  and  defendant  was  fined   100/.     Carth,  it^f 
K.  v.  Darby.  _  ' 

In  an  information  for  fpiriting  away  a- child,  and  czxJ  \ 
rying  him  to  Jamaica ;  Pemberton  Cb.  JiJft'.  declar'd  tb#  \ 
law  to  be  againft  him,  it  not  being  lawful  to  take  a  ch\ld' 
under  age,  tho'  he  pretend  to  have  no  friends,' Sa'r.  and' 
carry  him  away ;  for  that  the  parifh  might  have  b^jund'   . 
him  out,  and  he  may  have  a- mafter  ;  and  if  not,  he  ought 
to  be  bound  by  a  juftice  of  peace,  and  for  a  reaTonablc' 
time,     ^kin.  l^-j.    Pafch.  34  Car.  2.    The  King  v.  Will- 
more. 

Leave  was  given  to  file  an  information  againft  the  de- 
fendant, by  whom  the  plaintiff's  wife  was  ihveigled 
away,  and  who  procured  merchants  and  tradefmen  to  Ml 
goods  to  her,  in  order  to  faddle  the  hufband  with  the  debt, 
he  agreeing  with  the  fellers  to  deliver  the  goods  back 
again.  12  Mod.  454.  Pafch.  13  If^.  3.  Pococi  v.  Thor- 
nicroft. 

Leave  was  moved  for  to  file  an  information  againft  the 
defendant  for  thefe  words  fpoke  of  a  juftice  of  peace,  viz. 
Fle  is  an  old  rogue  for  fending  his  warrant  for  me.  Holt 
Ch.  J.  faid,  that  he  deferved  to  be  bound  to  his  good 
behaviour,  tho'  it  be  not  proper  for  that  juflice  to  do  it, 
but  rather  to  get  one  of  his  brothers  to  do  it  for  hni^  ;  and 
leave  was  denied  ;  the  court  defirifig  them  to  go  by  way 
of  indiflment  if  they  would.  '  i'Z'Med.  514.  Pafch.  13 
If^.  3.  Toe  King  V.  Lee.         ■     ^    ■     >         ■:.;./ 

On  motion  for  an  information,  ft  appeared,  that  the 
defendants  contrived  to  geir  a  ycfiing  lady  oiit  of  the 
cuftody  of  her  guardian  affignedin  Chancery,  and  marry 
her,  and  that  i  cOach,  i^c.  W^t  prepared,  into  which  (he 
voluntarily  v/ent,  and  was  Carried  into  Sujfex,  and  there 
married.  Strati,  J 107.  Hill.  l±  Geo.  2.  Rex  V.  Lord 
Offutflon  cf  al\  ,    ■    • 

The  court  Was   moved  for  an   information  againft  a 

church'wai'den,"fof  refufing  to 'colleft   money  op  a  brief 

for  fire,  accordttJg  to  the  iitS  4  Ann.  cap.  14.  and  the  cafe 

of  informations  grained  for  not  burying  in  woollen  was 

I  cited. 
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cited.  SeJ  per  curiam;  That  is  of  a  publick  nature,  and 
wherein  the  revenue  is  concerned  :  and  befides,  in  this 
cafe  there  is  a  penalty  given,  and  a  method  for  obtaining 
it.  So  no  rule  was  made.  Stran.  ii^o.  Eaji.  i^Geo.  2. 
Rex  V.  Ford. 

The  defendant  was  one  of  the  diflenters  who  was 
chcfen  (herifF  of  London  and  Mlddlefex,  and  refufed  to 
take  upon  him  the  office  :  for  which  an  information  was 
moved  for  againft  him,  as  it  is  an  office  in  which  the 
publick  are  interefted,  and  therefore  not  to  be  compen- 
fated  by  a  pecuniary  fatisfa£iion  to  the  city.  But  upon 
(hewing  caufe,  the  court  difcharged  the  rule,  it  appearing 
there  were  a£ts  of  common  council  that  had  provided 
penalties  upon  refufers,  which  is  the  proper  remedy ; 
cfperfally  where  it  is  in  dublo,  whether  the  refufal  is  a 
crime  or  not,  which  has  never  yet  been  fettled.  In  this 
cafe  the  fafts  are  agreed,  and  the  only  doubt  is  in  point  of 
law;  and  therefore  more  proper  for  a  civil  fuit :  And  fo 
was  the  Opinion  of  the  court  in  the  cafe  of  Shakleton  of 
York  in  Lord  Hardivick's  time.  However  they  declared, 
that  if  after  the  point  was  determined  againft  the  dif- 
Tenters,- others  fliould  refufe  ;  it  might  be  a  foundation  to 
afk  for  an  information.  Stran.  1193.  Trin,  ib  Geo,  2. 
Rex  V.  Grofvenor. 

2.  Of  filing  an  information;  how  it  is  to  be  laid;  the 
proceedings  thereon^  and  the  provifion  made  relative  thereto 
ij  Jiatute. 

It  feems  to  be  the  eftabliflied  practice  at  this  day,  not 
to  admit  of  the  filing  of  an  information  (except  thofe  ex- 
hibited in  the  name  of  his  Majefly's  Attorney  general,) 
without  firfl  making  a  rule  on  the  perfons  complained  of 
10  (hew  caufe  to  the  contrary  ;  which  rule  is  never 
granted  but  upon  motion  made  in  open  court,  and 
grounded  upon  affidavit  of  fome  mifdemeanor,  which,  if 
true,  doth  either  for  its  enormity  or  dangerous  tendency, 
or  other  fuch  like  circumftances,  feem  proper  for  the 
moft  publick  profecution  ;  and  if  the  perfon,  on  whom 
fuch  rule  is  made,  having  been  perfonally  ferved  with  it, 
do  not  at  the  day  given  him  for  that  purpofe,  give  the 
court  good  fatisfadion  by  affi.davit,  that  there  is  no  rea- 
fonable  caufe  for  the  profecution,  the  court  generally 
grants  the  information;  and  fometimes,  upon  fpecial  cir- 
cumftances, will  grant  it  againft  thofe  who  cannot  be 
perfonally  ferved  with  fuch  rule;  as  if  they  purpofely 
abfent  themfelves  ts'r.      2  Hawk.  P.  C.  262. 

But  if  he  (hew  good  caufe  to  the  contrary,  as  that  he 
has  been  indifled  for  the  fame  caufe,  and  acquitted,  or 
that  the  intent  is  to  try  a  civil  right  which  has  not  been 
yet  determined,  or  that  the  complaint  is  trifling  or  vex- 
atious, &c.  or  where  the  motion  is  for  an  information  in 
the  nature  of  a  quo  warranto,  if  he  can  (hew  that  his 
right  hath  been  already  determined  on  a  mandamus,  or 
that  it  hath  been  acquiefced  in  many  years,  or  that  it 
depends  upon  the  right  of  his  voters,  which  hath  not 
been  tried,  or  that  it  doth  not  concern  the  publick,  but 
is  wholly  of  a  private  nature,  the  court  will  not  grant 
the  information  without  fome  particular  circumftances, 
the  judgment  whereof  lies  in  difcretion.  2  Hawk.  P.  C. 
262-3. 

Regularly,  the  fame  certainty  that  is  required  in  an  in- 
di(ament,  is  in  like  manner  required  in  an  information ; 
but  it  has  been  held  not  to  be  necelTary  to  repeat  the 
words  dat  cur'  hie  intelUgi  ts"  informari  in  the  beginning 
of  every  diftind  claufe,  if  the  want  of  them  may  be  fup- 
lied  by  a  natural  and  eafy  conftruftion.  See  tit.  Indili- 
ment.     I  Salk.  375.     Raym.  34.     2  Haw.  P.O.  261. 

In  an  information  againft  Roberts  the  ferryman  over 
the  river  Mercy,  which  parts  Angkfea  from  Carnarvon- 
jhire  in  Wales,  it  was  laid  generally,  w'z.  That  this  was 
an  ancient  ferry  time  out  of  mind,  and  that  i  d.  was  the 
ufual  rate  for  the  paflage  of  a  man  and  horfe,  7  d.  for 
20  cattle,  2  J.  for  20  flieep,  Uc.  that  Roberts  being  the 
common  ferryman,  between  the  7th  Septembris  Anno  2. 
and  the  day  of  exhibiting  this  information,  injujie,  op- 
prejftve,  5sf  deceptive  cepit  &  extorfit  de  diverfis  ligeis  & 
fubditis  Domini  Regis  ignotis  to  the  Attorney  general, 
paffing  that  way,  diver/as  denariorum  fummas  exceden'  an- 
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tiquam  ratam  'd'  pretium  pro  pajfagio  y  iran/por/atione  j'uis 
&  averiorum  fitorum,  videlicet,  pro  pajfagio  {3  tranfpor- 
tatione  cuju/libet  perfona  cum  equo  fuo  2d.  isf  pro  quibiiJUbtt 
20  cataUis  2  s.  b)  fic  fecund'  ratam  pradiel'  pioiiiajori 
vel  minori  numero  averiorum,  &c.  The  defendant  was 
found  guilty,  and  it  was  moved  in  arreft  of  judgment, 
that  the  information  was  too  general  and  uncertain,  be^ 
caufe  it  did  not  allege  that  any  particular  perfm,  or  any 
certain  number  of  cattle,  were  ferried  over  within  ti.e 
time  laid  in  the  information  ;  neither  did  it  mention  any 
particular  perfon  from  whom  the  extorted  rates  were  ta- 
ken, which  it  ought  to  do,  that  the  fingle  offence  might 
certainly  appear  to  the  court;  and  after  great  deliberation, 
the  whole  court  was  of  that  opinion  ;  and  per  Holt  Chief 
Juftice,  In  every  fuch  information  a  fmgle  offence  ought 
to  be  laid  and  afcertained,  becaufe  every  extortion  from 
every  particular  perfon  is  a  feparate  and'diftin£l  offence- 
and  therefore  they  ought  not  to  be  accumulated  under  a 
general  charge,  as  it  is  done  in  this  cafe,  becaufe  each 
offence  requires  a  feparate  and  diftind  punifhment,  ac- 
cording to  the  quantity  of  the  offence ;  and  it  is  not  pof- 
fible  for  the  court  to  proportion  the  fine  or  other  punifh- 
ment  to  it,  unlefs  it  is  fmgly  and  certainly  laid.  Carth. 
226.  The  King  v.  Roberts. 

As  to  the  provifion  made  herein  by  ftatute,  by  the  4  i^ 
5  W.  bf  M.  cap.  18.  reciting.  That  divers  malicious  and 
contentious  perfons  had,  more  of  late  than  times  paft, 
procured  to  be  exhibited  and  profecuted  infofmations  in 
their  Majefties  courts  of  King's  Bench  at  W.jlminjler.^ 
againft  perfons  in  all  the  counties  of  England^  (or  tref- 
pafles,  batteries  and  other  mifdemeanors ;  and  after  the 
parties  fo  informed  againft  had  appeared  to  fuch  infor- 
mations, and  pleaded  to  iffue,  the  informers  had  very  fel- 
dom  proceeded  any  farther,  whereby  the  perfons  fo  in- 
formed againft  had  been  put  to  great  charges  in  their  de- 
fence ;  and  altho'  at  the  trials  of  fuch  informations  ver- 
dicts had  been  given  for  them,  or  a  noli  profequi  entered 
againft  them,  they  had  no  remedy  for  obtaining  cofis, 
againft  fuch  informers ;  it  is  enafled,  "  That  after  the 
firft  day  of  Eafier  term  in  the  year  1693.  the  clerk  of 
the  Crown  in  the  faid  court  of  King's  Bench  for  the  time 
being  (hall  not,  without  exprefs  order  to  be  given  by  the 
faid  court  in  open  court,  exhibit,  receive,  or  file  any 
information  for  any  of  the  caufes  aforefaid,  or  iffue  out 
any  procefs  thereupon,  before  he  (hall  have  taken  or  (hall 
have  delivered  to  him  a  recognizance  from  the  perfon  or 
perfons  procuring  fuch  information  to  be  exhibited,  with 
the  place  of  his,  her,  or  their  abode,  title  or  profc/Tion^ 
to  be  entered,  to  the  perfon  or  perfons  againft  whom  fuch 
information  or  informations  is  or  are  exhibited,  in  the 
penalty  of  twenty  pounds,  that  he,  (he,  or  they  will  ef- 
fectually profecute  fuch  information  or  informations,  and 
abide  by  and  obferve  fuch  orders  as  the  fa'd  court  (ball 
dire£f  ;  which  recognizance  the  faid  clerk  of  the  Crown, 
and  alfo  every  juftice  of  the  peace  of  any  county,  city< 
franchife,  or  town  corporate,  (where  the  caufe  of  any 
fuch  information  fhall  arife,)  aie  by  the  faid  ftatute  im- 
powered  to  take ;  after  the  taking  thereof  by  the  faid 
clerk  of  the  Crown,  or  the  receipt  thereof  from  any 
juftice  of  the  peace,  the  faid  clerk  of  the  Crown  (hall 
make  an  entry  thereof  upon  record,  and  (hall  file  a  me- 
morandum thereof  in  fome  publick  place  in  his  office, 
that  all  perfons  may  refort  thereunto  without  fee  :  And 
in  cafe  any  perfon  or  perfons,  againft  whom  any  infor- 
mation or  informations  for  the  caufes  aforefaid,  or  any 
of  them,  (hall  be  exhibited,  (hall  appear  thereunto,  and 
plead  to  iffue,  and  that  the  profecutor  or  profecutors  of 
fuch  information  or  informations  fhall  not  at  his  and  their 
own  proper  cofts  and  charges  within  one  whole  year 
next  after  iffue  joined  therein  procure  the  fame  to  be  tried, 
or  if  upon  fuch  trial  a  verdift  pafs  for  the  defendant  or 
defendants,  or  in  cafe  the  fame  informer  or  informers 
procure  a  noli  profequi  to  be  entered,  then  in  any  of  the 
faid  cafes  the  faid  court  of  King's  Bench  is  authorifcd  to 
award  to  the  faid  defendant  or  defendants  his,  her,  or 
their  cofts,  unlefs  the  judge,  before  whom  fuch  infor- 
mation (hall  be  tried,  (hall  at  the  trial  of  fuch  information 
in  open  court  certify  upon  record,  that  there  was  reafon- 
able  caufe  for  exhibiting  fuch  information ;  and  in  cafe 
4  A  the 
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the  fa;d  informer  or  informers  fhall  not,  within  three 
ftionths  after  the  faid  cofts  taxed,  and  demand  made 
thereof,  pay  to  the  faid  defendant  or  defendants  the  faid 
cofls,  then  the  faid  defendant  and  defendants  (hall  have 
the  benefit  of  the  faid  recognizance  to  compel  them 
thereunto." 

"  Provided,  That  nothing  herein  fliall  extend  or  be 
conftrued  to  extend  to  any  other  information  than  fuch 
as  fhall  be  exhibited  in  the  name  of  their  Majefties  coro- 
rer,  or  attorney  in  the  court  of  King's  Bench  for  the 
time  being,  commonly  called  the  Mafler  of  the  Crown- 
office." 

In  the  conftruftion  hereof  it  hath  been  holden, 

1.  That  if  procefs  be  ifTucd  on  fuch  information  be- 
fore fuch  recognizance  is  given  as  the  ftaiute  direfls,  the 
fame  may  be  fet  afide  and  difcharged  on  motion.  2 
Hawh.  P.  C.  263. 

2.  That  this  ftatute  extends  to  all  informations,  except 
thofe  exhibited  in  the  name  of  his  Majefty's  Attorney 
general,  fo  that  an  information  in  nature  of  a  quo  war- 
ranto, tho'  a  proper  remedy  to  try  a  right,  in  refpedi  of 
■which  it  may  not  in  flridlnefs  come  within  the  words 
irefpajfes,  &c.  yet  being  alfo  intended  to  punifh  a  niif- 
demeanor,  and  alfo  as  the  proceedings  therein  may  be  as 
vexatious  as  in  any  other,  the  fame  is  within  the  pur- 
view of  the  flatutc,  which  being  a  remedial  law,  fhall 
receive  as  large  a  conflruflion  as  the  words  will  bear. 
Carih.  503.  T/ie  King  v.  7he  town  of  Hertford.  1  Salk. 
376.  5.  C.  adjudged. 

3.  That  no  cofls  can  be  had  on  this  flatute  on  an  ac- 
quittal at  a  trial  at  bar,  not  only  becaufe  the  claufc  that 
gives  cofts,  unlefs  the  judge  certify  a  reafonable  caufe, 
feems  only  to  have  a  view  to  trials  at  njf  prius,  but  alfo 
becaufe  a  caufe,  which  is  of  fuch  confequence  as  to  be 
thought  proper  for  a  trial  at  bar,  cannot  well  be  thought 
\yithin  the  purview  of  the  (tatute,  which  was  chiefly  de- 
figned  againft  trifling  and  vexatious  profecutions.  2 
HawL  P.  C.  263. 

4.  That  if  there  be  feveral  defendants,  and  fome  of 
them  acquitted,  and  others  convifled,  none  of  them 
can  have  cofts.     i  Salk.  194. 

5.  That  wherever  a  defendant's  cafe  is  fuch  as  autho- 
rizes the  court  to  award  him  his  cofts,  he  has  a  right  to 
them  ex  debito  jufi'iiits  ;  for  it  feems  a  genera!  rule,  that 
where  judges  are  impowered  by  ftatute  to  do  a  matter  of 
juftice,  they  ought  to  do  it  of  courfe.  2  Chan,  Cafes 
igi.     2  Hawk.  P.  C.  263. 

By  the  9  Ann.  cap.  20.  it  is  enacted,  "  That  in  cafe 
any  perfon  or  perfons  fhall  ufurp,  intrude  into,  or  un- 
lawfully hold  and  execute  the  office  or  franchife  of  mayor, 
bailiff,  portreve  or  other  office  within  a  city,  town  cor- 
porate, borough  or  place  in  England  or  IFalci.,  it  (hall  and 
may  be  lawful  to  and  for  the  proper  officer  of  the  court  of 
Queen's  Bench,  the  court  of  feflions  of  counties  pala- 
tine, or  the  court  of  grand  feflions  in  JVales,  with  the 
leave  of  the  faid  courts  refpeftively,  to  exhibit  one  or 
more  information  or  informaiions  in  the  nature  of  a  quo 
•warranto,  at  the  relation  of  any  perfon  or  pcrfnns  defirmg 
to  fue  or  profecute  the  fame,  and  who  fliall  be  mentioned 
in  fuch  information  or  informations  to  be  the  relator  or 
relators  againft  fuch  perfon  or  perfons  fo  ufurping,  in- 
truding into,  or  unlawfully  holding  and  executing  any 
of  the  faid  offices  or  franchifes,  and  to  proceed  therein  in 
fuch  manner  as  is  ufual  in  cafes  of  informations  in  the 
nature  of  a  quo  warranto  3  and  if  it  fhall  appear  to  the 
faid  refpe£tive  courts,  that  the  feveral  rights  of  divers 
perfons  to  ihe  faid  offices  or  franchifes  may  properly  be 
determined  on  one  information,  it  fhall  tnd  may  be  law- 
ful for  the  faid  refpeftive  courts,  to  give  leave  to  exhibit 
one  fuch  information  againft  feveral  perfons,  in  order  to 
try  their  refpedtive  rights  to  fuch  offices  or  franchifes  ; 
and  fuch  perfon  or  perfons,  againft  which  fuch  informa- 
tion or  informations  in  nature  of  a  quo  warranto  fliall  be 
fued  or  profecuted,  ftiall  appear  and  plead,  as  of  the 
fame  term  or  fcffionsin  which  the  faid  information  or  in- 
formations fhall  be  filed,  unlefs  the  court  where  fuch  in- 
formation {hall  be  filed  fliall  give  further  time  to  fuch 
perfon  or  perfwia,  againft  whom   fuch  information  fliall 
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be  cxlubiteJ,  to  plead  ;  and  fuch  perfon  or  perfons,  who 
fliall  fue  or  profecute  fuch  information  or  informations  in 
the  nature  of  a  quo  ivarranto,  Ciall  proceed  thereupon 
with  the  moft  convenient  fpced  that  may  be. 

"  And  it  is  further  enafted,  That  in  cafe  any  perfon 
or  perfons,  againft  whom  any  information  or  informa- 
tions in  the  nature  of  a  quo  loarranto  fliall  in  any  of  the 
faid  cafes  be  exhibited  in  any  of  the  faid  courts,  fhall  be 
found  or  adjudged  guilty  of  any  ufurpation  or  intrufion 
into,  or  unlawfully  holding  and  executing  of  the  faid 
offices  or  franchifes,  it  fliall  and  may  be  lawful  to  aivi 
for  the  faid  courts  refpcaively,  as  well  to  give  judgment 
of  oufter  againft  fuch  perfon  or  perfons  of  and  from  any 
of  the  faid  offices  or  franchifes,  as  to  fine  fuch  perfon  or 
perfons  refpedlivcly  for  his  or  their  ufurping,  tfc.  and 
alfo  to  give  judgment  that  the  relator  or  relators  in  fuch 
information  named,  fliall  recover  his  or  their  cofts  of 
fuch  profecution  ;  and  if  judgment  fliall  be  given  for  the 
defendant  or  defendants  in  fuch  information,  he  or  they, 
for  whom  fuch  judgment  fliall  be  given,  fliall  recover 
his  or  their  cofts  therein  expended,  againft  fuch  relator  or 
relators ;  fuch  cofts  to  be  levied  by  eapieis  ad  fatisfacien- 
dum,  fieri  facias  or  elegit. 

"  And  it  is  further  enafled,  That  the  ftatute  for  the 
amendment  of  the  law,  and  all  the  ftatutes  of  Jeofails^ 
ftiall  be  extended  to  informations  in  nature  of  a  quo  war- 
ranto, and  proceedings  thereon,  for  any  the  matters  in 
the  faid  zSt  mentioned." 

An  information  was  moved  againft  a  clergyman  for 
perjury  and  his  admiifion  to  a  living,  upon  an  affidavit 
that  the  prefentation  was  fimoniacal.  But  the  court  re- 
fufed  to  grant  it,  till  he  had  been  convided  of  the 
funony.     Stran.  Mic.  4  Geo.  i.  Rex  v.  Leivis. 

Defendant  came  up  on  a  habeas  corpus  from  the  Savoy^ 
to  which  it  was  returned,  that  for  federal  years  laft  paft 
the  African  company  have  been  a  body  corporate,  and 
retained  the  defendant  in  their  fervice,  and  fent  him  to 
the  Savoy  to  be  provided  with  necefTaries,  till  he  fliould 
imbark  for  Africa,  tf  hac  efl  caufa,  is'c.  The  court 
difcharged  the  defendant  for  the  infufficiency  of  the  re- 
turn, and  ordered  an  information  againft  the  colonel  who 
lifted  the  men,  and  the  keepers  of  the  Savoy.  Stran. 
404.  Mich.  7  Geo.  Rex  v.  Drew. 

On  a  motion  for  an  information  for  a  libel,  in  aJver- 
tifmg  that  one  MaJox  an  apothecary  had  perfonated  Dr. 
Crow  a  phyfician,  and  wrote  and  took  his  fee  (which  the 
apothecary  did  not  pretend  to  deny),  the  Chief  Juftice  de- 
clared, that  though  truth  be  no  juftification  for  a  libel,  as 
It  is  for  defamatory  words,  yet  it  will  be  fufficient  caufe 
to  prevent  the  interpofition  of  the  court  in  this  extraor- 
dinary manner,  and  induce  them  to  leave  it  to  the  ordi- 
nary courfe  of  juftice  before  a  grand  jury.  Whereupon 
the  rule  for  an  information  was  difcharged.  Stran.  498, 
Hil.  8  Geo.  I.  Rex  v.  Bickerton.  See  14  Vin.  Abr.  tit. 
Information;    and  for   informations  on  penal  Jlatutes,    fet 

Sufo^mnttiS!  non  fum,  or  more  properly,  non  fum 
informatus.  Is  a  formal  anfwer  made  of  courfe  by  an 
attorney  that  is  commanded  by  the  court  to  fay  what 
he  thinketh  good  in  defence  of  his  client,  who  being  not 
inftrufled  to  fay  any  thing  material,  fays,  He  is  not  in- 
formed; by  which  he  is  deemed  to  leave  his  client  unde- 
fended, and  fo  judgment  paflcth  for  the  adverfe  party. 
Cowell. 

31nfO?mer,  (hformator).  Is  any  one  who  informs  or 
profecutes  in  any  of  the  King's  courts  of  Common 
law,  viz.  Exchequer,  King's  Bench,  Common  Pleas, 
Affifes  or  Scifions,  thofe  that  offend  againft  any  law, 
or  penal  ftatute  :  Thefe  in  fome  cafes  are  called  promo- 
ters; the  C/V/A'fl;«  term  them  delatores.     Cowell. 

3infO}tiatttm,  is  one  part  of  the  digefts  of  the  Civil 
law,  and  was  fo  called  by  Robert  Sivapham,  in  a  chro- 
nicle of  the  monaftery  of  Peterborough,  who  lived  in  tht 
reign  of  Hen.  3.  who  tells  us,  that  Benedia,  an  abboi 
of  that  monaftery,  who  died  in  the  year  1 194.  defcribec 
feveral  law  books,  amongft  the  reft,  the  Irjlitutions  «, 
Juftinian,  with  the  Authenticks,  the  Infortiatum,  the  ok 
Digfji,  fJc,     Ccvrell,  edit,   1727. 
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3!llfftfr<tCCj  To  put  to  flight  :  'Tis  mentioiicd  in  Leg. 
Canuti,  cap.  32.  viz.  ^i  forifbannitum  paveiit,  vel  ci 
jirmationem  aliquant  exhihucrit,  emendet  Regi  5  lib.  nift  fe 
adiegitt  quod  infugatum  eum  nefcichat. 

3!llfula,  Was  the  garment  of  a  prieft,  like  that  which 
we  now  call  a  caflbck ;  fometimes  it  fignlfies  a  coif. 
Cowell,  edit.   1727. 

Binge  ;  This  fyllable,  !n  the  names  of  places,  figni- 
fies  a  meadow  or  pafture.  From  the  Sax.  Irtg.  i.  e. 
pratum,  and  in  the  riorih,  meadows  are  c^Jled  ingcs. 

3!ll5Cntunt,  An  engine,  inftrument  or'device. 

■Exierunt  enim  jam  ficpius  de  cajiello,  isf  ingenia  ejus  vel 
fucciderunt  vel  incenderunt.  Flor.  Wigorn,  coniin.  fub 
anno  i\'^.——Ponantburrocasfuas  bf  alia  ingenia  a^;'- 
cunq;  voluerint  ad  capiendos  pifces.  Cartular.  Abbat  Ra- 
dingef.  MS.  f.  55.  b.  It  is  often  taken  for  an  inftrument 
ufed  in  war,  arte  £3"  ingenio  confeSium,  from  whence  we 
derive  the  word  engine.  Ingenia  vcro  bf  pararia  Chrijlia- 
ntrum  ita  retro  fojfata  erant,  quod  nullus  ex  parte  adverfa 
faterat  (is  nocere,  Brompton,  pag.  1166.  Cowell,  edit. 
1727. 

\  3ingCnUtCaS,  Liberty  given  to  a  fervant  by  manumif- 
fion.  Leg.  H.  I.  cap  89.  Si  quis per  chartam  ingenuus 
dimijfus  fuerit,  i^  a  quolibet  homing  ad  fervitium  interpella- 
ttis  fuerit.,  i^c. 

BinjCnuitaS  Kegni,  Ingenul,  Uberi  bf  legales  homines. 
Freeholders,  commonalty  of  the  kingdom.  Not  that  the 
word  was  reftrained  to  yeomen  or  plebeians.  For  it  was 
fometimes  given  to  the  chief  barons,  as  in  the  reign  of 
Hen.  I .  Anfcbnus  Archiep.  Cant,  in  pafcha  curiam  venit, 
Regni  ingenuitatem  prafens  confulit,  i.  e.  the  great  lords 
and  King's  common  council.  Eadmer,  Hijl.  Nov.  fol. 
70. 

BBnjrcfS,  CgCCf?,  ana  rcgrefg,  Words  in  leafes  of 
lands,  to  lignity  a  free  entry  into,  going  out  of,  and  re- 
turning from  feme  part  of  the  lands  let  ;  as  to  get  in  a 
crop  of  corn,  blc.  after  the  term  expired.     Jacob. 

BtngtffTu,  Is  a  writ  of  entry,  whereby  a  man  feeketh 
entry  into  lands  or  tenements  :  It  lies  in  many  cafes, 
and  hath  many  feveral  forms.  See  ©tltl'p.  This  writ 
is  alfo  ca!!ed  in  particular,  pracipe  quod  reddat ;  becaufe 
thofe  are  formal  words  in  writs  of  entry.  The  writs,  as 
they  lie  in  divers  cafes,  are  thefe,  fet  down  in  the 
Old  Nat.  Brev.  viz.  Ingrejfu  ad  terminum  qui  praterit^ 
fol.  121.  Rtg.  Orig.  fol.  227.  which  lieth  where  the 
lands  or  tenements  are  let  to  a  man  for  term  of  ycarSj^ 
and  the  tenant  holdeth  over  his  term.  Lngrejfu  dum  nm 
fuit  compos  mentis.  Reg.  Orig.  21S.  which  lies  when  a 
man  felleth  land  or  tenement,  being  out  of  his  wits,  isfc. 
Ingrejfu  dum  fuit  infra  alatem.  Old  N.  B.  fol.  123. 
Reg.  Orig.  fol.  228.  lies  where  one  under  age  fells  his 
lands,  (Jc.  Ingreffu  fuper  dijfeifma  in  le  quibus.  Old  N. 
B.  125.  Reg.  Orig.  229.  lies  where  a  man  is  diffeifed, 
and  dieth,  for  his  heir  againfl  the  dilTeifor.  Ingrejfu  in 
le  per.  Old  Nat.  Brev.  126.  Reg.  Orig.  fol.  229. 
Ingrejfu  fur  cui  in  vita.  Vet.  N.  B.  128.  Reg.  Orig.  230. 
both  which  fee  in  GtUl'J',  Ingrejfu  caufa  matrimonii  pra- 
hcuti.  Vet.  N.  B.  fol.  230.  Reg.  Orig.  233.  which 
fee  in  CnUfa  matttmonti  pjaclonitt.  ingrejfu  in  caufa 
provifo.  Vet.  N.  B.  132.  Reg.  Orig.  235.  which  fee 
in  Caflt  {JJOUifO.  Ingrejfu  cui  ante  divortium.  Vet. 
N.  B.  fol.  130.  Reg.  Orig.  233.  for  which  fee  Ctli 
ante  DtlJOKtttm.  Ingrejfu  in  cafu  confimili.  for  which  fee 
CafU  tOUQmil!,  hgreffu  Jine  offenfu  capituli.  Reg. 
Orig.  Jol.  230.  It  is  a  writ  given  by  the  Common  law 
to  the  fuccefljr  of  him  that  alienated  fine  ajfenfu  capituli, 
is'f.  and  is  fo  called  from  thofe  words  contained  in  the 
writ.  Co.  on  Litt.  fol.  325.  And  Ingrejfu  ad  commu- 
nem  legem.  Vet.  N.  B.  132.  Reg.  Orig.  234.  which 
lies  where  the  tenant  for  term  of  life,  or  of  an- 
other's life,  tenant  by  curtefy,  or  tenant  in  dower, 
maketh  a  feofFinent  in  fee,  and  dieth  :  He  in  the  rever- 
fion  (hall  have  the  aforcfaid  writ  againfl  whomfccver  that 
is  in  the  land,  after  luch  feoffment  made.  Cowell,  edit. 
1727. 

3lngCCffu5,  The  relief  which  the  heir  or  fuccelTor  at 
full  age  paid  to  the  prims  iord,  for  entering  upon  the 
fee  or  lands  whicli  were  fallen  by  the  death  or  forfeiture 
of  the  .'ariner  teudaiary.    This  rtkvium,  relevamcntum  or 
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reh'oatio,  was  fomeiimes  called  ingnjfui,  and  rometimes 
introitus,  being  but  a  cufiomary  due  (as  at  firft  only  sii 
honorary  prefent)  to  the  lord  from  his  new  vaffal,  for  ),i., 
entry  or  ingrefs  upon  his  land  or  fee.  Cowdl,  sdii 
1727. 

ingrofTato?  magni  rottilu    See  CJci-k  of  tljc  ]3ti>c. 

31n  grcfs,  Is  that  which  belongs  to  the  perfon  of  the 
lord,  and  not  to  any  manor,  lands,  l^c.  As  villain  ia 
grofs,  advowfon  in  grof,  &c.     Co.  on  Litt.  fol.  no. 

ingCOflcr,  (Ingrojator,  from  the  French  grojiir^ 
that  is,  filidanus  venditor,)  Is  one  that  buys  corn  grovv- 
mg,  or  dead  viduals  to  fell  again,  e.xcept  barley  for  malt, 
oats  for  oatmeal,  or  victuals  to  recai! ;  badging  by  li- 
cence, buying  of  oils,  fpices  and  viduals,  otiier  than  fifli 
or  fait,  J,ino  5  Ed.  6.  cap.  14,  5  Eliz.  14.  13  Eliz. 
25.  But  JFe/1.  Symbol,  part.  2.  tit.  Indiamenis,  feii. 
64.  fays.  This  definition  rather  doth  belong  to  unlawful 
tngrojftng,  than  to  the  word  in  general.  See  3  par.  Inji. 
fol.  195.  Ingrojfer  is  alfo  a  clerk  that  writes  records  or 
inftruments  of  law  in  fkins  of  parchment :  As  in  Hcmy 
the  Sixth's  time,  he  who  is  now  called  the  Clerk  of  the 
Pipe,  was  called  hgrojfatar  magr.i  rotuU  ;  and  tlie  Comp- 
troller  of  the  Pipe,  was  called  DupUx  i>mcffator.    Spelm. 

See  i?o?cftaIltng. 

Singrofung  of  a  fine,  Is  making  the  indentures  by 
the  Chirographer,  and  the  delivery  of  them  to  the  party 
unto  whom  the  cognifance  is  made.     F.  N.  B.f.  147. 

^nijabtwnt,  Is  a  dweller  or  houftolder  in  any  place ; 
as  inhabitants  in  a  vill,  are  the  houfholders  in  the  vill. 
2  Lift.  702. 

The  word  (inhabitants)  includes  tenants  in  fee-fimple, 
tenant  for  life,  years,  by  elegit,  isc.  tenant  at  will,  and 
he  who  has  no  intereft  but  only  his  habitation  and  dwel- 
ling. 6  Rep.  60.  a.  Hill.  4  Jac.  C.  B.  Cateward's 
cafe. 

He  that  hath  a  houfe  in  his  hands  in  a  town  may  be 
faid  to  be  ati  inhabitant  j  7'irrel  J.  Carth.  iig.  Mich. 
18  Car.  2.  C.  B. 

Inhabitants  of  a  vill,  without  any  cuflom,  may  make 
ordinances  and  by-laws  for  reparation  of  the  church,  or 
of  a  highway,  or  any  fuch  thing  as  is  for  publick  good 
generally,  and  in  fuch  cafe  the  major  part  (hall  bind 
all  others  without  any  cuftom.  5  Rep.  63.  Mich.  32 
^  33  Eliz.  B.  B.  in  the  Chamberlain  of  London's  cafe, 
cites  44  Ed.  3.  ig. 

In  trefpafs ;  the  defendant  juftified  that  every  inhabi- 
tant in  any  ancient  mefluage  within  the  vill,  by  reafon  of 
his  commorancy  therein  hath  ufed  to  have  common  in 
the  place  where,  for  all  his  great  beafts  at  all  times  of  the 
year,  is^c.  and  fo  juftified  as  an  inhabitant.  It  was  re- 
folved,  upon  demurrer,  not  to  be  a  good  prefcription  ; 
for  inhabitants,  unlefs  incorporated,  cannot  prefcribe  to 
have  profit  in  another's  foil,  but  only  in  matters  of  eafe- 
ment,  as  in  a  way  or  caufey  to  church,  l^c.  So  in  mat- 
ters of  difcharge  of  toll  or  tithes,  or  in  modo  dccimondi, 
^c.  but  not  to  have  intereft ;  for  that  muft  be  by  perfons 
enabled  who  are  always  to  have  continuance  ;  for  (hould 
fuch  prefcription  be,  then  if  any  of  the  inhabitants  depart 
from  their  ancient  houfes,  and  fuch  houfe  continues 
empty,  the  inheritance  of  the  common  (hould  be  fuf- 
pended,  which  cannot  be,  nor  can  fuch  common  be  re- 
leafed  ;  for  tho'  one  inhabitant  (hould  releafe,  a  fueceeding 
one  might  claim  it,  which  is  againft  the  rules  of  law, 
that  an  inheritance  in  a  profit  ftould  not  be  (capable  of 
being)  difcharged  ;  and  by  fuch  prefcription  a  maid-fer- 
yant  or  child,  who  refides  in  the  houfe,  is  faid  to  be  an 
inhabitant,  and  to  have  the  benefit  of  common,  which 
would  be  inconvenient ;  and  refolved  by  all,  that  fuch  a 
cuftcm  alleged  by  way  of  ufage  (not  otherwife)  is  not 
good;  and  judgment  for  the  plaintiff.  Cro.J.  152. 
Hill.  4  Jac.  B.  R.  Smith  v.  Gatewood. 

Inhabitants  have  not  capacity  to  take  an  inheritance, 
as  in  15  Ed.  4.  to  have  common.  12  Rep.  120.  Pafch. 
12  Jac.  in  Dugannon'%  cafe. 

A  grant  was  made  fome  hundred  years  ago  of  land  fo 
truftees  and  their  heirs,  that  as  many  inhabitants  of  D. 
as  were  able  to  buy  three  cows  might  turn  them  to  com- 
mon in  the  faid  lands  from  fuch  a  time  to  fuch  a  time  ; 
decreed  thut  if  this  had  been  by  prefcription,  or  ufage, 

none 
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none  but  inhabitants  of  ancient  meffuages  could  be  inti- 
tled  to  it;  but  here 'tis  otherwife  appointed  by  the  grant, 
and  every  inhabitant  that  has  three  cows  may  put  them 
to  grafs  in  thefe  lands  as  in  the  original  grahc.  Mich. 
10  Geo.   q  Mod.  65.   JFright  v.  Robert. 

3nl)Cl"ttanrC,  (Haredltas,)  Is  a  perpetuity  in  lands  or 
tenements  to  a  man  and  his  heirs:  For  Littleton,  lib.  1. 
cap.  I.  hath  thefe  words :  This  word  inheritance  is  not 
only  underftood  where  a  man  hath  inheriiance  of  lands^ 
and  tenements  by  defcent  of  heritage,  but  alfo  every  fee- 
fimple  or  fee- tail  that  a  man  hath  by  his  purchafe,  may 
be  faid  to  be  by  inheriiance,  for  that  his  heirs  may  inherit 
after  him.  Several  inheritance  is  that  which  two  or  more 
hold  feverally  ;  as  if  two  men  have  land  given  them,  to 
them  and  the  heirs  of  their  two  bodies;  thefe  have  joint 
cftates  durins;  their  lives,  but  their  heirs  have  fevdral 
inheritance.    'Kiichin,  fol.  ISS-     Coivell.      See  2i>£ffCnr, 

eilatc. 

gInljCtBatUll?,  One  attending  the  King  in  Hereford 
and  Cambridge  fliires.      Domefday.     Cowcll,  edit.  1727. 

3!:Ul)ilJltt0n,  (Inhibitio,)  Is  a  writ  to  irjhitit  or  forbid 
a  judge  fiom  farther  proceedings  in  the  caufe  depending 
before  him.  See  F.  N'.  B.  fil.  39.  where  he  putteth 
trohibition  and  inhibition  together.  Inhibition  is  moft  com- 
monly a  writ  iffuing  out  of  a  higher  court  Chriftian  to  a 
lower  and  inferior,  upon  an  appeal.  S:at.  24  Hen.  8. 
cap.  12.  and  15  Car.  1.  cap.o^.  and  prohibition  out  of  the 
King's  court  to  a  court  Chriltian,  or  to  an  inferior  tem- 
poral court.     Cowsll. 

An  inhibition  is  either  hominis  or  juris  ;  'tis  ne  viftta- 
tionem  facias,  Vfl  aliquant  jurifdiSfionem  ecclefwjlicam  con- 
tentionem  vel  voluntariam  habeas.  Thus,  when  an  arch- 
bilhop  vifits,  he  inhibits  the  bifhop  ;  when  a  bifhop  vifits, 
he  inhibits  the  archdeacon';  and"  the  reafon  is  to' prevent 
fcandal  and  detraftion ;  and  this  continues  till  the  relax- 
ation of  the  inhibition,  which  is  not  till  the  laft  parifh  is 
vifited,  and  then  it  is  entered  nulla  parochia  rejlat  vifi- 
tamla,  for  he  may  hear  of  no  faults  till  he  come  to  the 
very  laft  parifh.  3  Salk.  201.  cites  P.  13  Car.  Lunne  v. 
Dodfon. 

Now  after  fuch  an  inhibition  upon  a  metropolitical  v!- 
fitation,  if  a  lapfe  happens,  the  bifhop  cannot  inftitute, 
becaufe  his  power  is  Tufpended,  and  therefore  the  3rch- 
bifhop  is  to  inftitute ;  for  it  is  not'only  penal  in  the  bifhop 
fo  to  do,  but  the  inilitution  itfelT  is  void,  becaufe  it  is  an 
3(3  of  jurifdiftion  from  which  he  was  fufpended,  3  Salk. 
201.  pi.  2. 

But  it  may  be  a  queftion,  in  the  cafe  of  collation, 
whether,  if  a  lapfe  happen,  the  bifhop  may  collate?  be- 
caufe it  is  a  kind  of  title;  but  the  better  opinion  is,  he 
cannot;  becaufe  it  is  not  by  way  of  intereft,  but  by  way 
of  provifion  for  the  cure,  and  to  fupply  the  negligence  of 
the  patron  ;  this  appears,  becaufe  the  patron  may  prefent 
at  any  time  after  a  lapfe,  and  before  collation.  3  Salk. 
•202.  pi.  3; 

31n^0r.  This  word  was  neither  interpreted  nor  men- 
tioned in  any  GlofTary  before  the  publication  of  Kennet's 
Parochial  Antiquities.  If  proRprly  fignifies  any  corner  or 
out-part  of  a  common  field  ploughed. up  and  fowed  (com- 
monly with  oats  or  tares),  and  fometimes  fenced  ofF 
with. a  dry  foot  hedge,  within  that  year  wherein  the  reft 
of  the  fame  field  lies  fallow  and  common.  It  is  now 
called  in  the  North  an  Intock,  and  in  Oxfordjhire  a 
Hitchinne,  or  Hitching.  It  feems  derived  from  the  Saxon 
inge,  a  field  or  meadow,  or  rather  inne,  within,  and 
hoke,  a  corner  or  nook.  The  making  of  fuch  inhoke,  or 
feparatc  inclofure  by  any  one  lord  or  tenant,  was  a  pre- 
judice to  all  who  had   a  right  of  common. Frater 

If^alterus  Prior  Berencejlria  fieri  fecit  quoddam  inhoc  in 
campo  ivaratibili  utriufque  ernicote  in  Muclecroft,  fub  curia 
ejufdem  prioris,  per  quod  abbas  Ofcn  dicebat  fe  de  communi 
•pajiura  ibidem  diJJ'eiftri. — Paroch.  Antiq.  p.  297.  Noverit 
•univerfitas  vejlra  nos  feciffe  quoddam  inhokium  in  campo  de 
Dunthorp  fine  iffenfu   (jf  voluntate  prioris  tsf  conventus  de 

Cold  Norton. Unde  quorundam  fratrum  iff  aliorum  ami- 

torum  freti  confiUo  pradiilum  inhokium  Volunt  depafcere.  b. 
p.  298.      This  trefpafs  or  encroachment  was  exprefsly 

prohibited  in  fome  charters. Hac  ratione  quod  Dominus 

bayam  nee  -fajiuram  fepar.abilem  faeiat  ai  hominibus  infra 
•    ■  4 
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campurr.  warcdabilem.  Ibid.  pag.  496.  And  therefore 
no  fuch  hitchinne  is  now  made  without  tl;e  joint  confcnt 
of  all  the  commoners,  wh6  in  moft  places  have  their  (hare 
by  lot  in  the  benefit  of  it ;  except  in  fome  manors  where 
the  lord  has  a  fpecial  privilege  of  fo  doing.  Coivell,  edit. 
1727.     'Site  Kenntt's  Ghjfary. 

^njllUrttOU,  (liijun^ioj  Is  a  writ  grounded  upon  an 
interlocutoiy  oider  in  Chancery,  fometimes  to  give  pof- 
feffibn  to  the  plaintiff,  for  want  of  the  defendant's  ap- 
pearance';'  fometimes  to  the  King's  ordinary  court,  and- 
fometimes  to  the  court-chriftian,  to  ftay  proceedings  in  a 
caufe  upon  fuggeftion  made,  that  the  rigour  of  the  law,  if 
it  take  place,  is  againft  equity  and  confcience  in  that  cafe, 
Covuell.  ll-'e/}.  Symbol,  part.  2.  tit.  Proceedings  in  Chan- 
eery,  fe£f.  25. 

An  injunction  is  a  prohibitory  writ,  reftraining  a 
perfon  from  committing  or  doing  a  thing,  which  appears 
to  be  againft  equity  and  confcience,     3  Bac.  Abr.  J72. 

■I.  The  fever al  kinds  of  injunilions,  and  when  to  be 
granted.         . 

2,  What  Jhall  be  a  breach  of  an  injuniiiony  and  boio 
piinifhed. 

3;  How  an  injun£lion  Jhall  be  dijfolved. 

I.  The  fevef-al  kinds  of  injunctions,  and  when  to  it 
granted. 

Injunflions  iflue  out  of  the  courts  of  equity  in  feveral 
inftances;  the  moft  ufua!  injun£lion  is,  to  ftay  proceedings 
at  law ;  as  if  one  man  br-ings  an  adtion  at  law  againft 
another,  and  a  bill  is  brought  to  be  relieved  either  againft 
a  penalty,  or  to  ftay  proceedings  at  law,  or  fome  equi- 
table circumftances,  of  which  the  party  cannot  have  the 
benefit  at  law;  in  fuch  cafe  the  plaintiff  in  equity  may 
move  for  an  injundlion  el: her  upon  an  attachment,  or 
praying  a  dedimus,  or  praying  a  further  time  to  anfwer; 
for  it  being  fuggefted  in  the  bill,  that  the  fuit  is  againft 
confcience,  if  the  defendant  be  in  contempt  for  not  an- 
fwering,  or  pray  time  to  anfwer,  it  is  contrary  to  con- 
fcience to  proceed  to  law  in  the  mean  time;  and  there- 
fore an  injuniSion  is  granted  of  courfe;  but  this  injunc- 
tion only  ftays  execution  touching  the  matters  in  queftion, 
■^nd  there  is  always  a  claufe  giving  liberty  to  call  for  a 
^plea,  to  proceed  to  trial,  and  for  want  of  it,  to  obtain  judg- 
ment; but  execution  is  ftayed  till  anfwer  or  farther  order, 
2  Bac.  Abr.  i-jj.     Giib.  Hijl.  Chon.  194. 

Where  tenant  for  life  is  committing  wafte  in  cutting 
down  young  timber,  or  breaking  up  or  ploughing  an- 
tient  meadow  or  pafture,  or  doing  other  wafte,  the  te- 
nant in  tail  fliall  have  an  injun(5lion  upon  a  certificate  of 
filing  of  the  bill,  and  fhewing  an  affidavit  of  wafte  cont- 
mitted,  and  this  till  anfwer  and  further  order;  for  timber 
once  cut  down  cannot  be  fet  up  again.  3  Bac.  Abr,  17J. 
Gilb.Hif.  Chan.  193.     Hard.  96.      iVern.  23. 

So  if  a  man  be  tenant  for  life  without  impeachment  of 
wafte,  with  remainder  to  his  firft  and  every  fon  in  taif, 
tho'  by  virtue  of  that  claufe  without  impeachment  of 
wafte,  he  may  fell  timber,  and  alter  any  rooms  of  the 
houfe  at  his  pleafure  ;  yet  if  he  fhould  puU  down  the 
houfe,  or  any  part  of  the  buildings  thereunto  belonging, 
equity  would  injoin  him  ;  but  not  if  he  pull  down  to  re- 
build ;  for  tho'  the  claufe  without  impeachment  of  waffe 
gives  an  abfolute  property  in  the  timber,  that  he  may  do 
therewith  what  he  will,  yet  he  is  but  tenant  for  life  of 
the  lands  and  houfes;  and  therefore  if  he  pulls  them 
down  in  order  to  vex  a  fon  that  has  difobliged  him,  he 
afts  with  an  ill  confcience,  and  ought  to  be  reftrained  in 
equity.  See  Lord  Barnard's  cafe,  -2  Vtrn.  339,  738. 
I  Salk.  161.     Preced.Chan.  454. 

Alfo  it  is  every  day's  practice  to  grant  an  injunftion 
for  building  on  another  man's  ground,  and  fuch  injunc- 
tion fhall  go  to  ftay  that  new  building  till  anfwtfr  and 
further  order ;  and  fo  in  the  cafe  of  flopping  up  ancient 
lights.     3  Bat.  Ab.  174.     Gilb.  Hijl.  Chan.  193. 

So  injundtions  have  frequently  been  granted  to  ftay 
the  printing  and  felling  almanacks,  bibles  and  other 
book%  in  belialf  of  patentees  and  owners  of  fuch  books ; 

but 
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but  the  patent  under  feal  is  ever  produced  in  open  court, 
2  Show.  260. 

There  is  alfo  an  injundlion  granted  to  flay  trial  at 
law  J  this  is-  never  granted  but  upon  notice ;  as  wliere 
one  files  his  bill,  and  it  appears  to  the  court  that  the 
plaintiff's  equity  muft  arife  out  of  the  defendant's  anfwer, 
in  this  cafe  the  court  willj  and  often  does  grant  an  in- 
junction, and  that  the  fame  may  extend  to  flay  trial.  3 
Bac.  174.     Gilb.  Hifl.  Chan.  194. 

There  is  an  injunction  called  a  perpetual  injunftion, 
for  quieting  a  man  in  the  pofTeffion  of  his  eflate  ;  this  is 
generally  either  upon  a  plain  equitable  title,  or  where  one, 
two  or  more  verdicts  have  been  given  againfl  a  man  ;  this 
injunction  is  to  quiet  the  plaintiff  and  his  heirs  for  ever, 
and  all  claiming  by,  from  or  under  him  ;  and  this  is  very 
often  granted,  and  in  many  inftances  the  juftice  of  the 
court  calls  for  it.  3  Bac.  Abr,  194.  Gilb.  Hiji.  Chan. 
194. 

Alfo  it  has  been  attempted  in  Chancery,  after  three 
or  four  ejedtments,  by  a  bill  of  peace  to  eftablifh  the  pre- 
vailing party's  title ;  but  this  has  been  conflantly  denied, 
where  the  title  was  merely  at  law  ;  and  my  Lord  Cowper's 
reafons  herein  were,  that  it  would  be  too  great  arrogance 
in  him  to  alter  the  courfe  of  the  law ;  for  that  every 
termor  may  have  an  ejedtment,  and  every  new  ejectment 
fuppofes  a  new  dcmife,  and  the  cofts  in  eje£tment  are  a 
recompence  for  the  trouble  and  charges  to  which  the  pof- 
fefTor  is  put ;  but  where  the  fuit  begins  in  Chancery  for 
relief  touching  pretended  incumbrances  on  the  title  of 
lands,  and  the  court  has  ordered  the  plaintiff  to  purfue 
an  ejectment  at  law,  there  after  one  or  two  ejectments 
tried,  and  the  right  fettled  to  the  fatisfaCtion  of  the  court, 
the  court  hath  ordered  a  perpetual  injun(£tion  againfl  the 
defendant,  becaufe  there  the  fuit  is  firlt  attached  in  that 
court,  and  never  began  at  law ;  and  fuch  precedent  in- 
cumbrances appearing  to  be  fraudulent  and  inequitable 
Bgainft  the  pofTefTor,  it  is  within  the  compafs  of  the 
court  to  relieve  againfl  it.  Preced.  Chan.  261.  Lord  Bath 
V.  Sherwin. 

A  truflee  having  contracted  to  fell  an  eftate  to  one 
perfon,  and  the  cejlui  que  trujl  having  aClually  fold  it  to 
another,  who  moved  for  an  injunction  to  quiet  him  in 
the  pofTefRon,  being  difturbed  by  the  truflee;  it  was  held 
by  my  Lord  Keeper,  that  sn  injunClion  for  quieting  the 
pofTcfTion  is  only  grantable  where  the  plaintiff  has  been 
in  pofTeffion  for  the  fpace  of  three  years  before  the  bill 
exhibited,  upon  a  title  yet  undetermined,  or  in  cafe  the 
caufe  hath  been  heard,  and  judgments  pafTed  upon  the 
merits  of  the  caufe  by  the  court,  i  Vern.  i^b.  Lady 
Poines's  cafe. 

There  is  an  injunction  to  prevent  a  multiplicity  of 
fuits ;  as  where  many  fuits  are  depending,  and  are  likely 
to  happen  from  one  and  the  fame  thing,  the  court  will 
here  interpofe,  and  grant  an  injunClion  ;  they  will  direCl 
a  proper  iffue  to  try  the  whole,  and  all  the  refl  (hall  be 
bound  by  the  verdiCt,  or  elfe  there  might  be  twenty  ac- 
tions, and  as  many  verdiCts,  where  one  proper  direction 
or  ifTue  ends  the  whole,  and  it  is  only  direCling  one  iffue 
to  prevent  many  more.     1  Fern.  22,  308.     Shew.  P.  C, 

If  a  pejftn  is  fued  at  law  for  irregularly  ferving  the 
procefs  ofT^he  court  of  Chancery,  it  is  faid  that  an  in- 
I  junction  will  be  granted  to  flay  the  proceedings  at  law  ; 
tor  the  irregularity  is  only  punifhable  in  that  court.  I 
\Vern.  269. 

■  Where  two  courts  have  a  concurrent  jurifdiCtion  of 
the  fame  thing,  that  court  fhall  retain  the  caufe  which  is 
firfl  pofTefFed  of  it ;  as  between  the  Exchequer  and  Chan- 
cery, the  County  Palatines  and  Chancery  ;  but  if  lega- 
cies are  given  to  infant  children  by  a  ftranger,  and  their 
faiher  being  appointed  their  guardian  by  the  fpiritual 
court,  fues  the  executor  there  for  recovery  of  them, 
IChancery  will  grant  an  injunClion  againfl  his  proceed- 
ing in  that  court  ;  becaufe  the  fpiritual  court  cannot  or- 
der the  legacies  to  be  put  out  at  interefl  for  the  childrens 
benefit,  as  the  Chancery  may  do,  though  they  may  com- 
pel the  father  to  give  good  fecurity  with  two  fureties  ; 
fo  where  a  hufband  fues  in  the  fpiritual  court  for  a  le- 
gacy given  his  wife,  an  irjunClion  will  be  awarded,  be- 

VoL.  II.  N".  94. 
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caufe  that  coiirt  cannot  compel  to  make  an  adequate 
fettlement  or  provifion  for  his  wife  ;  but  if  the  executor 
be  ordered  by  fuch  a  time  to  bring  in  the  money,  which 
he  negleCls  to  do,  no  injunClion  will  be  granted,  becaufe 
the  bill  might  have  been  brought  only  for  delay,  and  tlie 
executor  might  at  any  time  he  pleafed  difmifs  his  own 
bill.     3  Bac.  Abr.  175.     Preced.  Chan.  287. 

There  are  other  injunClions  which  are  never  denied  ; 
as  in  an  ejeClment  where  the  party  agrees  to  give  judg- 
ment in  ejeClment  to  prevent  trial,  to  give  a  releafe  of 
errors,  and  to  confent  not  to  bring  a  writ  of  error^ 
and  to  this  it  is  fometimes  added  to  deliver  pofFefTion,  as 
the  court  upon  hearing  (hall  direCl ;  this  forwards  the 
defendant  at  law,  and  he  could  have  no  more  if  he  were 
to  proceed  to  trial.     3  Bac.  Abr.  175.     Gilb.  HiJi.  Chan. 

Where  a  mortgagee  brought  a  bill  to  foreclofe,  and 
pending  the  fuit  an  advowfon  appendant  to  the  mortga- 
ged manor  became  void,  and  the  mortgagee  being  hin- 
dered from  prefenting,  brought  his  quare  impedit;  and 
the  court  granted  an  injunClion,  though  he  had  no  bill 
filed.     2  Vern.  401. 

Where  a  caufe  abated  by  the  death  of  the  Lady  Ge- 
rard, and  the  defendant  was  her  executor,  who  being 
ferved  with  a  copy  of  the  bill  of  revivor,  and  my  Lord 
Keeper's  letter,  would  not  appear,  being  in  privilege ; 
and  upon  motion  an  injunClion  was  granted,  though  the 
caufe  was  not  revived  ;  and  the  cafe  of  Arrnfrong  and 
Jack/on  was  cited,  where  before  a  demurrer  determined 
the  plaintiff  had  an  injunClion  on  motion.  Abr.  Eq. 
285.  Duke  Hamilton  verfus  Macclesfield. 

So  where  the  Lord  Wharton  had  an  injunClion  to  quiet 
him  in  the  poffeffion  of  the  mines  in  queflion,  and  upon 
hearing  of  the  caufe  an  iffue  was  direCted  to  try,  whether 
the  mines  in  queflion  were  within  the  plaintiff's  or  de- 
fendant's manor  ;  the  iffue  was  tried  at  bar,  and  found 
for  the  plaintiff,  then  the  plaintiff  died,  and  a  bill  of 
revivor  was  brought,  and  before  the  time  for  anfwering 
was  out,  or  the  caufe  revived,  the  plaintiff  moved  for 
an  injunClion  to  flay  the  Lord  lfharton\  working  the 
mines,  having  affidavit  that  fince  the  verdiCl  againfl  him 
he  had  trebled  the  number  of  workmen,  and  between 
that  and  Chandlemas  would  work  out  the  mines  j  and 
an  injunClion  was  granted,  though  the  caufe  was  not  re- 
vived.    Abr.  Eq.  285.  Robinfiin  v.  Ld.  fVharton. 

2.  mat  Jhall  be  a  breach  cf  an  injunSlion,  and  hew 
punijhed. 

If  there  be  a  fuit  in  equity  concerning  title  to  a  clofe, 
and  thereupon  an  order  is  made,  that  the  defendant  (hall 
fuffer  the  plaintiff  to  enjoy  the  clofe  till,  i^c.  and  not- 
withftanding  the  defendant  upon  a  title  of  common  puts 
in  his  cattle,  this  is  no  breach  of  the  injunClion  ;  for  the 
common  was  in  queflion  by  the  bill.  Lane  96.  Bent's  cafe. 

A.  obtained  judgment  againfl  B.  but  was  hung  up 
from  taking  out  execution  for  a  year  and  a  day  by  in- 
junClion out  of  Chancery ;  and  the  queflion  was,  whe- 
ther he  could  after  take  out  execution  without  a  fcire 
facias;  and  it  was  held,  that  he  could  not:  ift,  Be- 
caufe the  Common  law  court  cannot  take  notice  of 
Chancery  injunctions.  2dly,  Becaufe  it  had  been  no 
breach  of  the  injunClion  to  have  taken  out  a  writ  of  exe- 
cution, and  to  have  continued  it  by  vicecomes  non  mijit 
breve.  I  Salk.  322.  Booth  and  Booth.  6  Mod.  2S8. 
S.  C.  in  B.  R. 

Where  a  defendant  having  taken  out  execution  in 
breach  of  an  injunClion  of  the  court  of  Chancery,  and 
fome  of  the  bailiffs  who  ferved  the  execution  having,  as 
was  alleged,  found  out  a  place  in  a  wall  in  the  plaintiff's 
houfe  that  was  made  up  again  with  bricks,  wherein  was 
hid  150/.  and  having  taken  away  the  money,  and 
done  great  fpoil  to  the  plaintiff's  goods,  it  was  ordered  by 
the  Lord  Chancellor,  that  the  defendant  fliould  make 
good  this  money  to  the  plaintiff,  and  fhould  fatisfy  all 
other  damages  which  the  plaintiff  would  fwear  he  had 
fuftained  ;  and  this  order  was  confirmed  by  the  fucceed- 
ing  Lord  Keeper ;  though  it  was  objeCted,  that  the  order 
was  unreafonable,  in  making  the  plai.Ttiff  judge  of  the  da- 
4  ^  ™3ge, 
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msge,  that  the  defendant  came  into  polTeffion  by  courfe 
of  law,  and  the  bailifFs  were  legal  officers,  who,  if  they 
did  any  thins:  amifs,  the  party  ought  to  take  his  remedy 
at  law  againft  them,  and  the  defendant  ought  nofr  to  be 
anfvverable  for  their  mifdemeanors  ;  for  the  Lord  Keeper 
held  the  order  to  be  juft,  and  he  thought  it  an  idle  prac- 
tice in  the  court  to  put  a  thief  to  his  oath  to  accufe  him- 
felf ;  for  he  that  has  ftolen  will  not  flick  to  forfwear  it  ; 
and  therefore  in  odium  fpoliatoris  the  oath  of  the  party 
injured  fiiould  be  a  good  charge  upon  him  that  has  done 
the  wrong.     Vern.  207.   Children!  v,   Sareby. 

As  concerning  the  breach  of  injunftions,  it  hath  been 
of  late  pra<Sfifed  to  commit  the  party  on  affidavit  of  the 
breach,  and  perfonal  notice  given  to  him,  but  never  on 
notice  to  his  clerk  ;  whereas  by  the  ancient  rule  where 
a  man  is  guilty  of  the  breach  of  an  injundion,  upon  an 
affidavit  made  thereof,  the  plaintiff's  clerk  in  court  ifl'ues 
out  an  attachment  againfl  him  of  courfe;  he  is  arrefted 
thereon,  gives,  bail  to  the  (herifF,  enters  bis  appearance 
«rith  the  regifter ;  fo  the  court  has  hold  of  him  ;  the 
plaintiff  files  interrogatories  in  the  Examiner's  office  to 
examine  him  ;  the  interrogatories  are  verbatim  according 
to  the  afGdavit ;  and  if  the  party  does  negledt  to  attend 
:ind  be  examined,  it  is  a  motion  of  courfe  to  examine 
him  in  four  days,  or  ftand  committed  ;  if  he  confefTes 
•  he  contempt,  he  muft  fubmit,  own  his  fault,  beg  par- 
don, and  pay  coils  ;  but  if  he  denies  it  by  his  examina- 
tion, the  pbintifF  defcends  to  prove  it  upon  him  ;  then 
the  plaintift'  moved  to  refer  it  to  a  matter,  to  fee  whether 
the  party  is  guilty  of  the  contempt  laid  to  his  charge  or 
not ;  here  again  he  hath  liberty  to  be  heard,  and  may 
except  to  the  reports,  and  bring  it  on  for  the  judgment 
of  the  court ;  and  if  the  court  is  of  opinion  that  he  is 
guilty  of  the  contempt,  he  muft  {land  committed,  and 
pay  the  cofts ;  but  if  the  court  is  of  a  contrary  opinion, 
(as  it  fometimes  happens)  he  is  acquitted  with  cofts.  3 
Bac.  Abr.  176,   177.     Gilb.  Hiji.  Ch.  198,   199. 

3.  How  an  injunction  Jhall  be  dijfolved. 

The  methods  of  difToIving  injunftions  are  various ; 
when  the  anfwer  comes  in,  and  the  party  hath  cleared 
his  contempt  by  paying  the  cofts  of  the  attachment,  (if 
there  is  one,)  he  obtains  an  order  to  dilpjlve  »//?,  and 
ferves  it  on  the  plaintiff's  clerk  in  court ;  this  order  takes 
notice  of  the  defendant's  having  fully  anfweied  the  bill, 
and  thereby  denied  the  whole  equity  thereof,  and  being 
regularly  ferved,  the  plaintiff  mufl  {hew  caufe  at  the 
day,  or  the  defendant's  counfel,  where  there  is  no  pro- 
bability of  {hewing  caufe,  may  move  to  make  the  order 
abfolute,  unlefs  caufe,  fitting  the  court.  3  Bac,  Abr. 
177.     Gilb.  Hi  ft.  Chan.  196. 

The  plaintiff  muft  {hew  caufe  either  on  the  merits,  or 
upon  filing  exceptions;  if  upon  the  merits,  the  court  may 
put  what  terms  they  pleafe  on  him  ;  as  bringing  in  the 
money,  or  paying  it  to  the  parties,  fubjedl  to  the  order 
of  the  court,  or  giving  judgment  with  a  releafe  of  errors, 
and  confenting  to  bring  no  writ  of  error,  or  to  give  fe- 
curity  to  abide  the  order  on  hearing,  or  the  like  ;  and  to 
this  order  is  generally  added  a  claufe,  that  the  plaintiff 
(hall  fpeed  his  caufe  to  a  hearing.  3  Bac.  Abr.  I'n. 
Glib.  HijL  Chan.  196. 

If  the  plaintiff  {hews  caufe  upon  exceptions  filed,  he 
muft  procure  the  report  in  four  days  of  the  infufficiency  of 
the  anfwer;  and  if  the  motion  is  made  at  eitlier  of  the 
laft  feals  zher  Hillary  or  Trinity  term,  the  court  fometimes 
puts  the  plaintiff  upon  opening  the  exceptions,  and  they 
judge  whether  they  are  mateiial,  or  not;  the  reafon  of 
this  is,  becaufe  the  defendant,  if  the  motion  (hould  be  re- 
ported fufficient,  hath  no  opportunity  to  move  the  court 
till  the  feal  before  the  next  term,  and  is  thereby  very 
greatly  delayed  ;  if  the  court  think  the  exceptions  mate- 
rial and  necefTary,  they  will  grant  the  motion  ;  if  other- 
wife,  they  will  deny  it,  as  the  cafe  appears ;  and  to  this 
is  fometimes  added  a  claufe  to  the  order,  efpecially  when 
the  motion  is  made  at  the  laft  feal,  and  the  plaintiff  fhall 
procure  the  report  in  four  days,  or  his  injundlion  to  ftand 
diffolved  without  further  motion ;  whereas  it  is  not  fo  in 
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open  term,  or  at  any  of  the  feals  fave  the  laft ;  and  this 
claufe  being  added,  the  court  needs  not  to  hear  the  ex- 
ceptions opened,  which  oftentimes  take  up  too  much 
time.      '^  Bac.  Abr.  177.      Gilb.  Hi/}.  Chan.  196,  197. 

If  the  mafter  reports  the  anfwer  fufficient,  it  is  a  mo- 
tion of  courfe  to  diffolve  the  injun£lion  on  the  anfwer's 
being  reported  fufficient ;  but  yet  the  plaintift"  may  fliew 
caufe  on  the  merits  ;  for  there  are  many  inftances  whera 
the  piaintilPs  counfel  may  think  the  anfwer  not  full,  and 
yet  may  be  miftaken,  and  notwithftanding  this  the  plain- 
tiff may  have  good  caufe  on  the  merits  for  continuance  of 
his  injundtion  ;  and  it  feems  reafonable  that  he  have  liberty 
to  do  it;  but  this  muft  be  done  on  notice  given  to  the 
otiicr  fide;  he  cannot  do  it  when  the  defendant's  counfel 
come  to  move  todilTolve  the  injunftion,  on  the  anfwer's 
being  reported  fufficient;  becaufe,  as  this  is  a  motion  of 
courfe,  the  party  is  not  prepared  to  fpeak  to  the  merits; 
but  he  may  have  liberty  on  notice  given.  3  Bac.  Abr, 
177.     Gilb.  H[ft.  Chan.  197. 

Si  the  plaintiff  who  hath  an  injun(n:ion  dies  pending  the 
fuit,  in  ftriftnefs  the  whole  proceedings  are  abated,  and 
the  injunvflion  with  (hem;  but  even-in  this  cafe  the  party 
fhall  not  take  out  execution  without  fpecial  leave  of  the 
court ;  he  muft  move  the  court  for  the  plaintiff  to  revive 
his  fuit  within  a  time  limited,  or  the  injunSion  to  ftand 
diifolved  ;  and  as  this  is  never  denied,  fo  if  the  fuit  is 
not  revived,  the  party  takes  out  execution.  There  arc 
fome  inftances  where  a  plaintiff  may  move  to  revive  his 
injuniflion  ;  but  as  that  rarely  happens,  fo  it  is  rarely 
granted,  efpecially  where  the  injunflion  hath  been  before 
diffolved  :  But  where  a  bill  is  difmifled,  the  injumSion 
and  every  thing  elfe  is  gone,  and  execution  may  be  taken 
out  the  next  day.  3  Bac.  Abr.  177,  178.  Gilb.  Hi/}. 
Chan.  198. 

For  more  learning  on  this  fubjeSI,  fee  3  Bac.  Abr.  and 
14.  Vin.  Abr.  ///.  Injunction. 

BlUjUCp,  (Injuria,)  Is  a  wrong  or  damage  to  a  man's 
perfon  or  goods.  The  law  will  fuffer  a  private  injury 
rather  than  a  public  evil ;  and  the  a<S  of  God,  or  of  the 
law,  dnth  injury  to  none.     4  Rep.  124. 

3;Ulagatton,  (Inlagatio,)  Is  a  reftitution  of  one  out- 
lawed, to  the  protedion  of  the  law,  or  to  the  benefit  or 
liberty  of  a  fubje(fl.  From  the  Sax.  inclagiam,  i.  e.  Inla- 
gare.  Et  ex  eo  feipfum  legis  patrocinii  adeo  capacem  reddat,  ut 
ad  compenfationem  admittatur.  LL.  Canuti  Reg.  par.  I. 
cap.  2. 

3IuJagar0,  To  reftore  to  the  benefit  of  the  law.— — 
Edgarus  puer  veniens  ad  eum  a  Scotia,  i^  Rex  eum  inla- 
gavit  y  omnes  homines  fuos.  Annal.  Waverl.  fubanno 
1074. 

Blnlagl),  or  3|nIaH5lj,  (Inlagatus,  vel  homo  fub  lege,) 
Signifies  him  that  is  in  fome  frank-pledge,  and  not  out- 
lawed ;  of  whom  take  Bra£iotft  words,  lib.  3.  trail.  2. 
cap.  I  I .  Minor  vero,  (jf  qui  infra  alatem  duodecim  annorum 
fuerit,  utlagari  non  potejl  nee  extra  legem  poni ;  quia  ante 
talem  atalem  non  eji  fub  lege  aliqua  nee  in  decenna,  non 
magis  quam  fcemina,  qua  utlagari  non  potejl,  quia  ipfa  non 
eJi  fub  lege,  i.  inlaugh  Anglice,  fc.  in  franco  plegio  five  de- 
cenna  ftcut  mafculus  duodecim  annorum  &  ulterius,  i^c.  In- 
laugl'.e  fignificat  hominem  fubje£ium  legi.      Fieta,  lib.  I. 

"P-  "^7-  .  .     .  '0'       . 

31uIanD,  (Inlandum,  terra  dominicalis,  pars  manerii  do- 
minica,  terra  interior,)  For  that  which  was  let  out  to 
tenants  was  called  Utland.  In  the  teftament  of  Erithe- 
ricus,  in  Itinerar.  Kantii ;  thus,  To  Wulfege  that  inland, 
to/Elfege  that  utland,  i.e.  Lego  terras  dominicalesWulfego, 
tenementales  JEMego.  Thus  englifhed  by  Lombard,  To  Wul- 
fee  (I  give)  the  inland  or  demeans,  and  to  lEUey  the  outland 
or  tenancy.  Ex  dono  IVill.  de  Ejlon  50  acras  de  inlanda 
fua.  Rot.  Chart.  16  Hen.  3.  m.  6.  This  word  is  often 
found  in  Domefday.  Tlx  Saxon  Thanes,  who  poffeffcd 
bofland  or  hereditary  lands,  divided  them  according  to 
the  proportion  of  their  eftates  into  two  forts,  inland  and 
outland.  The  inland  was  that  which  lay  next  or  mofl 
convenient  for  the  lord's  manfion-houfe,  as  within  the 
viev/  thereof,  and  therefore  they  kept  that  part  in  theii 
own  hands,  for  the  fupport  of  their  family,  and  hofpi- 
tality.     The  Normans  afterwards  called  theie  lands  Terra. 

dominicalts, 
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dominicalts,  the  demains  of  the  lord's  lands:  The  Ger- 
mans Ttrras  indominicatas  :  The  Feudifts,  Terras  curias 
ac  intra  curtem.  Lands  appropriated  to  the  court,  houfe  of 
the  lord.     See  Rennet's  Glojfury  in  Inland. 

aiiLniD  bills.    See  ISills  of  crrijangc. 

3|nltincal,  31tlIantalC,  Demefne  or  inland,  to  which 
was  oppofed  dilanlal^  land  tenanted  or  outland.  Cowell, 
edit.  1727. 

Blnleaf^D,  From  the  French  enlafs,  intangled  or  in- 
fnaied ;  the  word  we  may  read  in  the  Champion's  oath. 
Co.  lift.   2  par.  fol.  247. 

Bjnlfgifir?.  When  a  delinquent  has  fatisfied  the  law, 
and  is  again  re£ius  in  curia,  he  is  faid  fe  inlegiare.  Sunt 
alia  quadam  placita  Chrijiianitatis  in  quibus  Rex  partem 
hahet  Ijoc  moelo.  Si  Rex  patiatur  ut  qui  in  ecclejia  fecerit 
homicidium,  ad  emendationem  veniet,  prima  epifcopo  i^  Regi 
prelium  nativitatis  fua  reddat,  isf  ita  fe  inlegiet,  deinde 
componat  de  pace  ecclefia.  5  lib.  i^c.  Leg.  Hen.  i.  cap. 
II. 

3lntnate0,  Are  thofe  that  are  admitted  to  dwell  jointly 
with  another  man,  tho'  in  feveral  rooms  of  his  manfion- 
boufe,  pafSng  in  and  out  by  one  door,  and  not  being  able 
to  maintain  themfelves;  which  are  inquirable  in  a  leet. 
Kitchin,  fol.  45.  where  may  be  read  who  are  properly 
iamates,  and  who  not,  in  the  intendment  of  law.    Cowell. 

See  Cottage. 

31nnamum  for  i^ammm,  A  pledge.  Innama  non 
capiantur  nift  per  communem  affenfum.     Du  Cange. 

BlunatUraUta^,  Unnatural   ufage. Et  ibidem  im- 

perator  coram  omni  populo  congregate  ojiendit  isf  notif  cavil 
omnibus  innaturalitatem  y  inobedientiam  ac  improbitatem, 
quam  Rex  Francits  ei  fecerat,  (sf  ibidem  Regem  Francite 
diffidabai,  <3'c.    Hen.  de  Knyghton,  in  Edw.  3.  p.  2572, 

UnniugE,  Lands  recovered  from  the  fea  by  draining; 
as  in  Romney-Marjb,  old  records  make  mention  of  the 
imings  of  archbifiiop  Becket,  Baldwine,  Boniface,  and 
Beckham  ;  and  at  this  day  EUerton's  innings,  i^c. 

Unnonta,  An  inclofure :  From  the  Saxon  innan,  intus. 
In  an  ancient  charter  mentioned  in  Spelman's  Gloffary  we 
read  ;  Sciatis  me  conceffffe  totum  illud  mejfuagium  in  Baron 
Benedich,  iff  unum  croftum  &  duas  Innonias  aut  inclofuras, 
vecat,  inbolmes,  ^c. 

Blnnotefcimu0,  Letters  patent  fo  called,  which  are 
always  of  a  charter  of  feoffment,  or  fome  other  inftru- 
ment  not  of  record  ;  and  fo  called  from  the  words  in  the 
conclufion  ;  Innotefcimus  per  prafentes.  An  innotefcimus 
and  vidimus  are  all  one.     See  Page's  cafe,  5  Rep. 

3lnnO,ciaCC,  To  clear  one  of  a  fault,  and  make  him 
innocent :  Si  quis  furem  innoxiare  velit  unum  dretum  in 
vadio  ponat.     Leges  Ethelredi,  cap.  10.  apud  Brompton. 

31nniS  aUB  innkeepers.  Common  inns  are  inftituted 
for  paflengers ;  for  the  proper  Latin  word  is  diverforium, 
becaufe  he  that  lodgeth  there  is  quaft  divertens  fe  a  via ; 
and  therefore  if  a  neighbour  who  is  not  a  traveller,  as 
a  friend  at  the  requeft  of  the  inn- keeper  lodge  there,  and 
his  goods  are  flolen,  he  (hail  not  have  an  action,  for  the 
words  of  the  writ  are,  Hofpitandos  homines  per  partes,  ubi 
hujufmodi  hofpitia  exijlunt  tranfeuntes  W  in  eifdem  hofpi- 
tantes.  Co.  8  Rep.  Cayle's  cafe.  Neither  (hall  the  inn- 
keeper anfwer  for  any  thing  that  is  out  of  his  inn,  but 
only  for  fuch  things  as  are  infra  hofpitium  ;  the  words  are 
Eorum  bona  i^  catalla  infra  hofpitia  ilia  txifientia.  Cowell, 
edit.  1727. 

1.  IVho  may  fet  up  an  inn  ;  who  deemed  a  common  inn- 
keeper, and  the  privileges  allowed  him  by  law, 

2.  Of  the  duties  enjoined  innkeepers  ;  and  of  offences  com- 
mitted by  them  infeUing  corrupt  commodities,  or  at  exorbitant 
prices,  and  in  refufing  to  harbour  or  entertain  guefls. 

3.  In  what  cafes  an  innkeeper  is  chargeable  for  things 
Jlolen  or  lojl ;  who  is  fuch  a  gueji  as  may  charge  an  innkeeper ; 

and  in  what  manner  he  is  to  be  charged. 

^  Of  the  innkeeper  s  remedies  againfi  his  guefls. 
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I .  JVho  may  fet  up  an  inn ;  who  deemed  a  common  inn- 
keeper, and  the  privileges  allowed  him  by  law. 

It  feems  to  be  agreed  at  this  day,  that  any  perfon  may 
fet  up  a  new  inn,  unlefs  it  be  iiiconvenient  to  the  pub- 
lick,  in  refped  of  its  fituation,  or  to  its  increafing  the 
number  of  inns,  not  only  to  the  prejudice  of  the  publick, 
but  alfo  to  the  hinderance  and  prejudice  cf  other  ancient 
and  well-governed  inns:  for  the  keeping  of  an  inn  is  no 
franchife,  but  a  lawful  trade,  open  to  every  fubjedt,  and 
therefore  there  is  no  need  of  any  licence  from  the  King 
for  that  purpofe.  2  Roll  Mr.  84.  Palm.  367.  i  Bulf. 
109.  Godb.  345.  2  Roll.  Rep.  345,  2  Keb.  50b. 
Salk.  45. 

But  as  inns  from  their  nunqiberand  fituation  may  be- 
come nufances,  they  may  be  fupprefled,  and  the  parties 
keeping  them  may  at  Common  law  be  indifled  and  fined, 
as  being  guilty  of  a  publick  nufance  ;  and  in  like  manner 
may  they  be  dealt  with,  if  they  ufually  harbour  thieves,  or 
perfons  of  fcandalous  reputation,  or  fufFer  frequent  dif- 
orders  in  their  houfes.  Cro.  Car.  549.  Dalt.  Jufiice, 
cap.  7. 

He  who  has  an  inn  by  prefcription  may  lawfully  en- 
large it  upon  the  fame  land  which  has  been  ufed  with  it, 
either  by  ereding  new  buildings  thereon,  or  turning  ftables 
into  chambers  of  entertainment ;  and  he  (hall  have  the 
fame  privilege  in  fuch  new  part,  as  in  any  other  part  of 
his  houfe.     2Roll.Abr.i^. 

Alfo  it  is  agreed,  that  the  flatute  of  5  W  6  Ed'.  6.'  cap^ 
25.  and  other  ftatutes  concerning  the  licenfing  of  ale- 
houfes,  tiff,  do  not  extend  to  inns,  unlefs  an  inn  dege'-. 
nerate  into  an  alehoufe  by  fufFering  diforderly  tipling,  ^c. 
in  which  cafe  it  (hall  be  deemed  as  fuch.  Button  qq. 
I  Salk.  45. 

A  perfon  who  makes  it  his  bufinefs  to  entertain  tra- 
vellers and  pa(rengers,  and  provide  lodging  and  necefTa- 
ries  for  them  and  their  horfes  and  attendants,  is  a  com- 
mon inn-keeper ;  and  it  is  no  way  material  whether  he 
have  any  fign  before  his  door,  or  not.  Palm.  374.  2 
Rol.  Rep.  345. 

But  though  it  be  the  entertaining  of  paflengers  that 
makes  a  man  an  inn-keeper,  yet  it  is  faid,  that  if  a 
perfon  having  put  up  a  fign  before  his  door,  afterwards 
pull  it  down,  he  thereby  difcharges  himfelf  of  the  bur- 
then of  an  inn-keeper ;  but  if  after  the  taking  down  his 
fign  he  ufes  to  harbour  men,  it  is  as  much  a  common 
inn  as  if  he  had  a  fign.     Palm.  374.     Godb.  346. 

It  hath  been  adjudged,  that  a  perfon  living  at  Epfom, 
and  lodging  ftrangers  for  drinking  the  waters  in  the  fea- 
fon,  and  felling  them  viftuals  and  beer,  and  to  no  other 
perfons  except  fuch  lodgers,  is  not  an  inn-keeper,  fo  as 
to  have  foldiers  quartered  on  him,  purfuant  to  the  ftatute 
4  £sf  5  /i^.  3.  cap.  13.  for  he  is  not  fuch  an  hofpitator 
againft  whom  an  action  lies  for  refufing  to  entertain  a 
gueft ;  alfo  in  this  cafe  lodgers  have  fuch  an  interelt  in 
their  rooms  that  they  may  maintain  an  aftion  of  trefpafs 
againft  any  one  who  (hould  enter  into  them  againft  their 
will.  Carth.  417.  I  Salk.  387.  5  Mod.  427.  S.  C. 
Parkhurji  and  Fo/ler,  adjudged. 

A  perfon  who  receives  cattle  to  agift,  on  an  agree- 
ment to  pay  fo  much  a  week  for  them,  cannot  retain 
them  for  payment,  as  an  inn-keeper  may  the  horfe  of 
his  gueft,  unlefs  there  be  a  fpecial  agreement  to  that  pur- 
pofe.    Cro.  Car,  271.  Chapman  v.  Allen. 

An  inn-keeper  is  diftingui(hed  from  other  traders,  in 
that  he  cannot  be  a  bankrupt ;  for  though  he  buys  pro- 
vifions  to  be  fpent  in  his  houfe,  yet  he  does  not  properly 
fell  them,  but  utter  them  at  fuch  rates  as  he  thinks  rea- 
fonable,  and  the  attendance  of  his  fervants,  furniture  of 
his  houfe,  Cs'f.  are  to  be  confidered ;  and  the  ftatutes  of 
bankruptcy  only  mention  merchants  that  ufe^o  buy  and 
fell  in  grofs,  or  by  retail,  and  fuch  as  get  their  living  by 
buying  and  felling  ;  but  the  contra£ts  with  inn-keepers 
are  not  for  any  commodities  in  fpecie,  but  they  are  con- 
trads  for  houfe- room,  trouble,  attendance,  lodging  and 
neceflaries,  and  therefore  cannot  come  within  the  defign 
of  fuch  words,  fince  there  is  no  trade  carried  on  by  buy- 
ing 
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jng  and    bartering   commodities.      Cm.   Car.   549.      i 
Jones  43;;.     March  35.  S.  C.  Crlfp  and  Prat. 

Bat  where  an  inn-keeper  is  a  chapman  alfo,  and  buys 
and  fells,  he  may  on  that  account  be  a  bankrupt,  tho' 
rot  barely  as  an  inn-keeper,  and  this  has  been  frequenlty 
fcen.     7  Vln.  Ah:  57. 

For  the  fecurity  and  proteftion  of  travellers,  inns  are 
allowed  certain  privileges,  fuch  as  that  the  horfe  and 
goods  of  a  guefl  cannot  be  diftrained,  i$c,  3  Bulf. 
270.     Co.  Lit.  47.     2  Fern.  129. 

Alfo  the  law  takes  care'of  the  reputation  of  an  inn- 
keeper ;  and  therefore  where  in  cafe  for  words  the  plain- 
tiff declared,  that  he  was  polI;fled  of  certain  fiables  in 
quodam  hco  vocat'  Bell-Savage  Inn,  that  he  had  accommo- 
dation for  travellers,  and  that  he  got  his  living  by  the 
exercifing  of  that  faculty ;  that  the  defendant  was  pof- 
felTed  of  another  inn,  and  that  a  perfon  not  known  in- 
quiring for  the  Bell-Savage  Inn,  (whither  he  was  direc- 
ted to  fet  up  his  horfe,)  he  faid  thefe  words,  This  is 
Bell-Savage  Inn :  And  at  another  time  he  faid  to  another 
perfon.  You  have  nothing  to  do  there,  he  is  broke  and 
run  away,  there  is  no  entertainment  for  man  or  horfe  ; 
by  reafon  of  which  words  he  loft  his  cuftomcrs ;  and  on 
Not  guilty  pleaded,  the  jury  having  found  for  the  defen- 
dant as  to  the  firft  words,  and  as  to  the  laft  for  the  plain- 
tiff, it  was  adjudged  clearly  for  the  plaintiff;  and  Hale 
Ch.  J.  held  farther,  that  if  a  man  keeps  an  inn,  and 
another  that  lives  juft  by  him,  defigning  to  get  away  his 
cuftomers,  tells  a  perfon  who  inquires  for  fuch  inn,  that 
At)  one  lives  there,  this  is  aflionable  ;  alfo  it  was  faid 
by  Hale  to  have  been  adjudged  adionable  to  diffuadc  a 
perfon  from  going  to  an  inn,  by  telling  him  the  fmall 
pox  was  there.  Hill.  25  &  26  Car.  2.  Southwell  and 
Jllm.     Raym.  231.  S.  C. 

1.  Of  the  duties  enjoined  inn- keeper s  ;  and  of  offences 
committed  hy  them  in  felling  corrupt  commodities,  or  at  ex- 
orbitant prices,  and  in  refufing  to  harbour  or  entertain 
guejls. 

The  duty  of  inn-keepers  extends  chiefly  to  the  enter- 
taining and  harbouring  of  travellers,  finding  them  vic- 
tuals and  lodgings,  and  fecuring  the  goods  and  effefls  of 
their  guefts ;  and  therefore  if  one  who  keeps  a  common 
inn  refufes  either  to  receive  a  traveller  as  a  guefl  into  his 
houfe,  or  to  find  him  viduals  or  lodging,  upon  his  ten- 
dering him  a  reafonable  price  for  the  fame,  he  is  not  only 
liable  to  render  damages  for  the  injury  in  an  adion  on 
the  cafe,  at  the  fuit  of  the  party  grieved,  but  alfo  may 
be  indifled  and  fined  at  the  fuit  of  the  King.  9  C.  87. 
Dyer  158.     Bro.  ASfion  fur  Cafe  76,  92, 

For  he  who  takes  upon  himfelf  a  publick  employ- 
ment, muft  ferve  the  publick  as  far  as  his  employment 
goes  ;  therefore  an  inn- keeper  fhall  not  only  anfwer  for 
his  own  neglefls,  but  alfo  for  the  negledts  of  thofe  who 
adt  under  him,  though  he  fiiould  exprefsly  caution  againft 
it.      I  Salk.  18. 

But  the  duty  of  an  inn-keeper  does  not  extend  to  the 
finding  of  gueft  with  clothes  or  wearing  apparel.  2  Rol. 
Rep.  79. 

Alfo  if  the  gueft  be  aflaulted  and  beat  within  the  inn, 
he  fliall  have  no  zSi\on  againft  his  hoft  ;  for  the  charge  of 
the  hoft  extends  to  the  moveables  only,  and  not  the  per- 
fon of  the  gueft.     8  Co,  32.   in  Calye'%  cafe. 

If  a  man  comes  to  a  common  inn  to  harbour,  and 
defires  that  his  horfe  be  put  to  grafs,  and  the  hoft  put 
him  to  grafs  accordingly,  and  tl  e  horfe  is  ftole,  the  hoft 
fiiall  not  be  charged  ;  becaufe  by  law  the  hoft  is  not 
bound  to  anfwer  for  any  thing  out  of  his  inn,  but  only 
for  thofe  things  that  are  infra  hofpitium.  8  Co.  32.  b. 
Calye'i  cafe,  adjadeed.  4  Leon.  96.  S.  P.  adjudged.  2 
Brownl.   255.   S.  P.  per  cur'. 

But  if  the  owner  docs  not  require  the  hoft  to  put  his 
horfe  to  g^rafs,  but  the  hoft  does  it  of  his  own  head,  if 
the  horfe  be  ftole,  he  (hall  anfwer  for  it.  8  Co.  32.  b. 
4  Leon.  96.      2  Brownl.  255.   S.  P.  per  cur'. 

Alfo  if  the  hoft  upon  the  command  of  the  gueft  puts 
the  horfe  to  grafs,  and  by  the  voluntary  and  wilful  neg- 
ligence of  the  hoft  the  hoife  is  ftole,  as  if  the  hoft  vo- 
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luntarily  leaves  open  the  gates  of  the  clofe,  by  wl,!ch 
means  the  horfe  ftrays  out,  and  fo  is  ftole  or  loft  ;  an 
aftion  on  the  cafe  lies  againft  ths  hoft.  I  Rol.  Ahr.  4, 
Mojlty  and    Foffet. 

Innholders  are  reftrained  from  felling  at  exorbitant 
prices,  and  may  be  indi(2ed  if  they  extort  any  greater  or 
larger  fums  than  thofe  rates  and  prices  that  are  impofcd 
on   their  commodities.     Carth.  150.     Skin.  291. 

And  to  this  purpofe  it  is  enafted  by  21  Jac.  I.  cap, 
21.  "  That  all  hoftlers  or  innholders  (hall  fell  their 
horfe-bread  and  their  hay,  oats,  beans,  peafe,  provender, 
and  all  kind  of  visual  both  for  man  and  beaft  for  reafo- 
nable gain,  having  refpedt  to  the  gain  for  which  they 
fhall  be  fold  in  the  markets  adjoining,  without  taking  any 
thing  for  litter.  And  it  is  further  enafted  by  the  faid  fta- 
tute.  That  every  hoftler  and  inn-keeper  dwelling  in  any 
town  or  village,  being  a  thorough-fair,  and  no  city, 
town  corporate  or  market  town,  wherein  any  certain 
baker,  having  been  an  apprentice  to  the  trade  for  fevea 
years,  is  dwelling,  may  make  within  his  houfe  horfe-bread 
fuflicient,  lawful,  and  of  due  aflife  according  to  the  price 
of  grain  and  corn.  And  it  is  further  enacted,  That  if 
the  horfe-btead  which  any  of  the  faid  hoftlers  or  inn- 
holders (hall  make  be  not  fufncient,  lawful,  and  of  due 
aflife  according  to  the  price  of  grain  and  corn  as  above- 
faid,  or  that  if  any  of  them  (hall  offend  in  any  thing 
contrary  to  this  aft,  the  juftices  of  alTife,  juftices  of 
oyer  and  terminer,  juftices  of  peace  in  every  (hire,  li- 
berty or  franchife  within  this  realm,  (herifts  in  their 
turns,  and  ftewards  in  their  leets  may  inquire,  hear  and 
determine  the  faid  offences  of  the  faid  hoftlers  and  inn- 
holders, who  (hall  be  fined  for  the  firft  offence,  accor- 
ding to  the  quantity  of  the  offence :  And  for  the  fecond- 
offence  (hall  be  imprifoned  for  one  month,  and  for  the 
third  offence  (hall  ftand  upon  the  pillory." 

If  an  inn-keeper  fell  corrupt  wine  or  vifluals,  an  ac- 
tion lies  againft  him,  alfo  if  his  fervant  fell  fuch  cor- 
rupt wine  or  visual,  an  aftion  on  the  cafe  lies  againft 
the  mafter,  though  he  did  not  order  the  fervanc 
to  fell  it  to  any  particular  perfon,  9  Hen.  53.  i  Rel. 
Abr.  95, 

It  has  been  already  obferved,  that  if  one  who  keeps  a 
common  inn  refufe  either  to  receive  a  traveller  as  a  gueft 
into  his  houfe,  or  to  find  him  viftuals  or  lodging,  upon 
his  tendering  him  a  reafonable  price  for  the  fame,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an 
aftion  on  the  cafe,  at  the  fuit  of  the  party  grieved,  but 
may  alfo  be  indifted  and  fined  at  the  fuit  of  the  King. 
Dyer  158,  pi.  33.  2  Brownl.  254.  2  Roll.  Rep.  345. 
Kelw.  50.  Palm.  367.  Godb.  346.  i  Salk.  388. 
Carth.  150.  S.  P.  admitted. 

Alfo  it  is  faid,  that  an  innkeeper  may  be  compelled  bjr 
the  conftable  of  the  town  to  receive  and  entertain  a  perfo%  I 
as  his  gueft.     5  Ed.  4.  2.  b.    Dalt.  cap.  7,     I  Show.  268.'^  'I 

Alfo  an  innkeeper,  or  a  perfon  keeping  a  livery-ftabie, 
is  obliged  to  receive  a  horfe,  tho'  the  owner  does  not 
lodge  in  his  houfe ;  for  by  taking  ppon  him  a  publick 
employment,  he  is  obliged  to  ferve  the  publick  as  far  as 
his  employment  extends.     Moor  867.  pi.  1229. 

3.  In  what  cafes  an  innkeeper  is  chargeable  for  things 
Jlolen  or  loji  ;  who  is  fuch  a  guefi  as  may  charge  an  innkeeper  i 
and  in  what  manner  he  is  to  be  charged. 

Innkeepers  are  clearly  chargeable  for  the  goods  of  guefts 
ftolen  or  loft  out  of  their  inns,  and  this  is  without  any 
contraft  or  agreement  for  that  purpofe ;  for  the  law  makes 
them  liable  in  refpcft  of  the  reward,  as  alfo  in  refpeft  of 
their  being  places  appointed  and  allowed  of  by  law,  for 
the  benefit  and  feourity  of  traders  and  travellers.  Dyer 
266.     8^0.  32.  a.     Poph.  178.     Noy  jg.     Latch  ijg. 

And  this  duty  and  burthen,  enjoined  innkeepers  by 
law,  they  cannot  difcharge  themfelves  of,  under  pretence 
of  licknefs,  want  of  underftanding,  abfence  from  their 
houfes,  i^c,     Fiiz.  Hoftler  5.     Bro.  Aciion  Jur  Ic  cafe  41. 

But  if  a  perfon  comes  to  an  innkeeper,  and  defires  to 
be  entertained   by  him,   which  the  innkeeper  refufes,  be-   , 
caufe  his  houfe  is  already  full ;  whereupon  the  party  fays, 
he  will  (hift  among  the  reft  of  his  guefts,  and  theie  he  is 

robbed 
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robbed,  tbehofi:  fiiall  not  be  charged.    Beiidl.  60.  />/.  lor. 
Dyer  158.      I  J^rid.  2g.  adjudged. 

It  is  faid  in  Dyer,  that  if  the  hofl  require  his  gueft  to 
put  his  goods  in  fuch  a  chamber  under  lock  and  key,  and 
that  then  he  will  warrant  their  fafety,  or  elfe  nor,  and 
notwithftanding  the  gueft  fufFc;rs  them  to  lie  in  an  outer 
court,  where  they  are  dole,  no  adtion  lies  a.;ainft  the 
hoft;  for  they  were  not  luft  thro'  the  negleil  of  the  hoft, 
but  of  the  gueft'.     Dyer  266.  Spencer's  cafe. 

If  the  guefl  is  robbed  by  his  fervant,  or  by  one  that 
comes  with  him,  or  by  one  that  defires  may  be  lodged 
with  him,  he  fliall  have  no  a£lion  agalnft  the  hoft;  for 
it  was  the  folly  of  the  guefl  to  keep  fuch  a  fervant  or 
company,  and  there  is  no  default  of  good  cuftody  in  the 
hoft.  8  Co.  33.  a.  in  Caly's  cafe,  Cro.  Eliz.  285. 
Fitz.Hoftler  I,  2.  S.P. 

It  feems  the  hofl  is  anfwerable,  tho'  the  guefi:  does  not 
acquaint  him  what  goods,  l^c.  he  has.      8  Co.  33.  a. 

If  an  hoft  invites  one  to  fupper,  and  the  night  being  far 
fpent,  invites  him  to  ftay  all  night,  if  he  is  afcer  robbed, 
yet  (hall  ihe  hoft  be  charged  ;  for  this  gucft  was  no  tra- 
veller. 2  Brownl.  214.  8  Co.  33.  b.  i  Roll.  Ahr.  3. 
S.  P. 

If  a  man  comes  to  an  inn  with  a  hamper,  in  which 
he  hath  feveral  goods  and  goes  away,  leaving  tliis  with  the 
hoft,  and  two  days  after  comes  again,  but  in  the  mean 
time  of  his  abfence  this  is  ftole,  he  fhall  have  no  acSlion 
againft  the  hoft;  for  at  the  time  of  the  ftealing  he  was 
not  his  gueft,  and  by  the  keeping  the  hamper  the  hoft 
had  no  benefit,  and  therefore  (hall  not  be  charged  with 
the  lofs  of  it  in  his  abfence.  i  Roll.  Ahr.  3,  338.  Cro. 
Jac.  188.  Koyiib.'b.  C.  adjudged  betv/een  Jolly  and 
Clark. 

Eat  S  J.  comes  with  goods  to  an  inn  in  London,  and 
flays  there  for  a  week,  month,  or  longer,  and  is  there 
robbed  of  them,  he  fliall  have  an  action  againft  his  hoft; 
tho'  perhaps  beinf;  at  the  end  of  his  journey,  he  cannot 
then  be  faid  iranfeuns  according  to  the  writ  in  theRegi/ler. 
Lalch  127.      Pcph.  179.      Dyer  158.  i.   in  margin. 

But  if  an  attorney  hires  a  chamber  in  an  inn  for  the 
whole  term,  he  is  quafi  a  lefTee,  and  if  robbed,  the  hoft 
not  anfwerable.      Moor  ^JJ. 

So  if  a  man  upon  a  fpecial  agreement  boards  or  fojourns 
in  an  inn,  and  is  robbed,  the  hoft  (hall  not  anfwer  for  it. 
Latch  127.     Hetley  jfC). 

So  if  the  gueft  deliver  the  goods  to  the  hoft  upon  an- 
other account,  he  fhall  not  be  charged  if  loft  or  ftolen. 
1  Roll.  Ahr.  3. 

If  a  man  comes  to  an  inn  with  a  horfe  which  he  rides, 
and  leaves  it  with  the  hoft,  and  goes  away  from  the  inn 
for  feveral  days,  and  in  his  abfence  the  horfe  is  ftole, 
yet  fliall  the  hoft  be  charged  for  it,  becaufe  he  had  benefit 
by  the  continuance  of  the  horfe  with  him,  inafmuch  as 
he  is  to  be  paid  for  it,  and  io  the  ov/ner  is  a  fufEcient 
gueft  to  maintain  an  a£lion.  1  Roll.  Air.  3.  Moor  877. 
Noy  126.      I  Salk.  388. 

If  a  man's  fervant,  travelling  on  his  mafter's  bufinefs, 
comes  to  an  inn  with  his  mafter's  horfe,  which  is  there 
ftole,  the  mafter  may  have  an  aition  againft  the  hoft, 
becaufe  the  abfolute  property  is  in  him.  Cro.  Jac.  224. 
Teh.  162.  Dyer  158.  in  the  margin.  Noy  79.  i  Roll. 
Ahr.  3. 

So  if  A.  fends  money  by  his  friend,  and  he  is  robbed  in 
his  inn,  A.  (hall  have  the  aflion.     Yelv.  162. 

If  (>ne  joint-tenant  of  goods  is  robbed,  both  may  have 
the  aflion.     Latch  127.     Poph.  179. 

The  form  of  the  writ  is  thus  :  JVhereas  according  to 
the  law  and  ctijlom  of  our  realm  of  England,  innkeepers, 
who  keep  common  inns  to  entertain  men  pf'Jfing  by  ihe  place 
■where  jnch  inns  are,  and  the  giicjls  lodging  in  the  fame, 
and  their  goods  being  in  thofe  inns  without  fuhjlra^ion  to 
keep  night  and  day  are  bound,  fo  that  for  default  of  them  the 
innkepers  or  their  fervants  damage  may  not  come  in  any 
manner  to  fuch  guejh  :  Certain  malefaSiors  took  and  led 
away  a  certain  horfe  of  the  price  of  forty  fnillings  of  him  the 
faid  A.  entertained  within  the  inn  of  the  aforcfaid  B.  at  S. 
I  found,  for  dffault  cf  him  the  faid  D.  and  other  wrongs.  i:fc. 
I  to  the  great'  damage,  l^c.  and  have,  is'c.  VVitnefs,  isc. 
.,VoL.  II.  N°.  94. 
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Tlie  writ  need  not  mention  that  the  defendant  keeps 
a  common  inn,  for  it  muft  be  fo  intended  ;  for  the  re- 
cital ot  the  writ  is,  Innkeepers  who  keep  common  inns,  l^c. 
and  the  latter  words  depend  upon  the  former ;  but  the 
plaintiff^  ought  to  count  that  he  kept  a  common  inn. 
8  Co.  32.  a. 

If  in  fuch  an  sflion  brought  by  the  mafter  for  goods  ftole 
from  his  fervant,  the  plaintiff  lays  the  cuftom  that  inn- 
keepers ought  fafely  to  keep  the  goods  of  their  guefts,  and 
all  other  goods  into  their  inns  brought;  the  cuftom  is 
fuflicieniiy  alleged  to  maintain  the  aftion,  notwithftanding 
it  was  cbjefted,  there  was  no  fuch  cuftom  to  keep  the 
goods  of  others  fafely.  Cro.  Jac.  224.  Beadle  and 
Morris,  adjudged.      Te'lv.  162.  S.C. 

If  in  his  declaration  the  plaintift'  lays  the  cuftom  for 
common  inns,  and  then  lays  that  he  was  hofpitatus  in 
hofpitio,  &c.  this  is  well  enough  ;  for  it  muft  be  intended 
that  it  was  commune,  elfe  it  is  donius  ^  non  hofpiiium. 
Hob.  245.   and  fee  Rciji.  Ent.  405.      Rob.  Ent.  22. 

The  declaration  againft  an  innkeeper  was  thus:  Pmd* 
D.  com'  hofpitaC  adtunc  £5f  ibidem  exiflcn  in  fahulum  deli- 
beravit  a  certain  gelding,  to  be  by  him  fafely  kept,  at  a 
reafonable  ra.te,,  and  to  be  bv  him  fafely  re-delivered  to 
the  plaintiff^;  and  after  verdidl  for  the  plaintiff,  it  was 
objected,  that  for  aught  appears  the  horfe  was  put  into 
the  defendani's  ftable  without  his  priviry,  in  which  cafe 
he  is  not  bound  to  take  any  care  of  it;  for  the  words 
being  Presd'  D.  com'  hofpitat'  exiftcji'  may  as  well  be 
taken  in  an  ablative  as  dative  cafe  :  but  the  court  held, 
that  the  words  being  indifferent  to  an  ablative  or  dative 
cafe,  they  ought  to  be  taken  in  that  cafe  which  makes 
the  declaration  good,  and  therefore  gave  judgment  for 
the  plaintiff.  6  Mod.  223.  Stanyon  and  Davis.  I  Salk, 
404.  S.  C.  but  not  S.  P. 

4.  Of  the  innkeeper's  remedies  againjl  his  giiejls. 

Innkeepers  may  detain  the  perfon  of  the  gueft  who 
eats,  or  the  horfe  which  eats,  till  payment,  and  this  he 
may  do  without  any  agreement  for  that  purpofe;  for 
men,  that  get  their  livelihood  by  entertainment  of  others, 
cannot  annex  fuch  difobliging  conditions  that  they  (hall 
retain  the  party's  property  in  cafe  of  non-payment,  nor 
make  fuch  difadvantageous  and  impudent  a  fuppofition, 
that  they  (hall  not  be  paid  ;  and  therefore  the  law  annexes 
fuch  a  condition  without  the  exprefs  agreement  of  the 
parties.  39  H  6.  18.  5  i/.  7.  15.  "^  Roll.  Air.  2, S- 
Cro.  Car.  271.  Cdrth  150.  1  Salk.  388.  May  detain 
the  perfon  of  his  gueft.      i  Show.  269. 

If  A.  injurioufly  take  away  the  horfe  of  B.  and  put  him 
into  an  inn  to  be  kept,  and  B.  comes  and  demands  him, 
he  (hall  not  have  him  until  he  fatisfied  for  his  meat;  for 
when  an  innkeeper  takes  a  horfe  into  his  keeping  he  is 
not  bound  to  inquire  who  is  the  owner  of  the  horfe, 
which  he  is  obliged  to  keep,  let  him  belong  to  whom  he 
will,  and  therefore  no  reafon  that  the  innkeeper  fliouid 
be  obliged  to  deliver  him  till  he  is  fatisfied.  Teh.  67. 
3  Bulf  369,  270.     2  Roll.  Ahr.  85.     Poph.  128,  179. 

If  A.  deliver  a  horfe  to  an  innkeeper,  and  B.  promifes 
that  in  confideration  that  the  innkeeper  will  deliver  over 
the  horfe  to  A.  that  he,  viz..  B.  will  fatisfy  him  for  his 
meat,  this  is  a  good  promife  ;  for  here  is  a  good  confide- 
ration, inafmuch  as  the  innkeeper  lofes  the  detainer  which 
is  a  damage,  and  A.  regains  his  horfe,  that  is  to  his  ad- 
vantage.    Hiitton  lor. 

An  innkeeper  that  detains  a  horfe  for  his  meat  cannot 
ufe  him,  becaufe  he  detains  him  as  in  the  cuftody  of  the 
law,  and  by  confequence  the  detention  muft  be  in  the 
nature  of  a  diftrefs,  which  cannot  be  ufed  by  the  diftrainer. 
Moor  8- 7.     2  Roll.  Rep.  438. 

By  the  cuftom  of  London  and  Exeter,  if  a  man  com- 
mit an  horfe  to  an  hoftler,  and  he  eat  out  the  price  of  his 
head,  the  hoftler  may  take  him  as  his  own,  upon  the  rea- 
fonable appraifement  of  four  of  his  neighbours;  which 
was,  it  feems,  a  cuftom  arifing  from  the  abundance  of 
trafRck  with  ftrangers,  that  could  not  be  known,  to 
charge  them  with  the  adion  ;  but  the  innkeeper  hath  no 
power  to  fell  the  horfe,  by  the  general  cuftom  of  the 
4  C  whole 
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whole  kingdom.     MoorSjb.     1  Bulf.  271.     Telv.  67. 
J  Roll.  Rep.  449.      1  Vent.  71.  S.  P. 

But  if  A.  commit  the  horfe  of  B.  to  a  hoftler  ia  Lon- 
don, and  he  eat  out  his  head,  yet  cannot  the  hnftier  fell 
him;  for  all  cuftoms  being  derogatory  to  the  Common 
law,  are  to  be  taken  flriclly  ;  and  there  is  no  cuftom  of 
London  that  hath  gone  fo  far  as  this  cafe,  to  authorife  one 
man  to  fell  and  convey  the  property  of  another.  2  Roll. 
Mr.  85. 

If  a  man  commit  his  horfe  to  an  innkeeper,  and  he 
put  him  to  pafture,  he  may  detain  the  horfe  until  he  is 
fatisfied  for  the  meat;  for  the  pafture  of  fuch  perfons,  fet 
up  by  the  law  for  entertainment,  hath  the  fame  pri- 
vilege with  the  llables.      2  Rail.  Abr.  85. 

If  a  horfe  be  committed  to  an  innkeeper,  it  may  be 
detained  for  the  meat  of  the  horfe,  but  not  for  the  msat 
of  the  gueft  ;  for  the  chattels  are  only  in  the  cuftody  of 
the  law  for  the  debt  that  arifes  from  the  thing  itfelf,  and 
not  from  any  other  debt  due  from  the  fame  party  ;  for 
the  law  is  open  for  ail  fuch  debts,  and  doth  not  admit 
private  perfons  to  take  reprifals.  2  Roll.  Rep.  438.  and 
fee  2  Roll.  Abr.  85. 

If  an  horfe  be  committed  to  an  innkeeper,  and  be  de- 
tained by  him  for  his  meat,  and  the  owner  take  him 
away,  the  innkeeper  muft  make  frefh  purfuit  after  him, 
and  retake  him,  otherwife  the  cuftody  of  him  is  loft  ;  for 
he  cannot  retake  him  at  any  other  time:  For  if  a  diftrefs 
be  refcued,  and  the  party  upon  fredi  purfuit  do  not  re- 
take it,  the  diftrefs  is  loft  ;  for  no  man  that  has  only  a 
naked  cuftody  can  make  a  reprifal,  when  the  thing  is  out 
of  bis  cuftody ;  for  it  is  tlie  power  of  an  owner  and  pro- 
prietor, and  of  him  only,  to  retake  fuch  his  property, 
wherever  he  finds  it.     2  Roll.  Rep.  438. 

But  if  an  horfe  be  committed  to  an  hoftler,  and  he 
detain  him  for  his  meat,  and  after  the  owner  comes  to 
an  agreement  that  the  hoftler  fliall  retain  him  till  he  is 
fatisfied,  here  he  hath  not  only  the  cuftody  of  him  as  a 
diftrefs,  but  alfo  the  property  in  him  as  a  pledge;  and  if 
the  owner  take  it  from  him,  he  (hall  not  only  retake  it 
upon  frefh  purfuit,  but  wherever  he  meets  it ;  becaufe 
he  had  a  property  by  fuch  contra£l,  and  a  man  that  hath 
a  property  may  retake  his  own  wiierc  he  meets  with  it. 
2  Roll.  Rep.  438, 

Upon  evidence  the  cafe  was :  A  man  had  a  horfe  in  an 
inn,  and  came  thither,  and  direfled  that  the  innkeeper 
(hould  not  give  him  any  more  food,  for  he  would  not  be 
^refponfible  for  it;  and  the  queftion  was,  whether  for  the 
food,  after  this  direiSlion  given,  by  the  innkeeper  to  the 
horfe,  he  who  brought  the  horfe  thither  fhall  be  charged, 
or  not ;  and  Holt  Ch.  J.  at  firft  inclined  that  this  is  a 
difcharge,  and  that  the  horfe  (tho'  he.  might  be  retained 
by  the  innkeeper,)  yet  is  but  in  the  nature  of  a  diftrels, 
and  it  being  in  the  cuftody  of  tlie  innkeeper  in  his  inn, 
this  is  a  pound  covert,  and  the  horfe  afterwards  ought  to 
be  found  and  maintained  at  the  peril  of  the  innkeeper  ; 
but  after,  mutata  opinione,  he  direded,  that  this  was  not 
a  difcharge  ;  for  then  any  innkeeper  might  be  deceived, 
and  it  is  the  leflening  of  the  fecurity  of  an  innkeeper, 
who  may  detain,  and,  by  the  cuttom  of  London,  fell  the 
Korfe  for  his  keeping.      Skin.  648.  Gelbcr  v.  Berkeley. 

In  trover  for  three  horfes  the  defendant  pleaded,  that 
he  kept  a  publick  inn  at  Glajlenhury,  and  that  the  plain- 
tifF  was  a  carrier,  and  ufed  to  fct  up  his  horfes  there, 
and  36/.  being  due  to  him  for  the  keeping  the  horfes, 
which  was  more  than  they  were  worth,  he  detained  and 
fold  them,  prout  ei  bene  I'lcuh  :  And  on  demurrer  judg- 
ment was  given  for  the  plaintifF;  an  inn-keeper  having 
no  power  to  fell  horfes,  except  within  the  city  of  Lon- 
don. 2R0l.Abr.Ss.  iVcrn.-ji.  Mo.%-jb.  Yel. 
67.  And  befides,  when  the  horfes  had  been  once  out, 
the  power  of  detaining  them  for  what  was  due  before 
did  not  fubfift  at  their  coming  in  again,  Stran.  556. 
Eajl.  9  Geo.  I.  Jones  v.  Pearle. 

For  more  learning  on  this  fuhjcSJ,  fee  3  Bac.  Abr. 
and   14  Vin.  Abr.  tit.  Inns  and  Inn- keepers.      And  fee 

aieljourcsf. 

JunS  of  court,  (Hofpitia  curia,)  Are  (^  called,  be- 
caufe the  ftudents  therc;n  do  ftudy  the  law,  to  enable 
them   to  pradtife  in    the  courts  at  Wejiminjicr,  or  elfe- 
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where;  and  alfo  becaufe  they  ufe  all  ot!:er  gentile  exer- 
cifes,  as  may  make  them  more  ierviceable  to  the  King 
in  his  court.  Fortefcue,  cap.  49.  of  tliefe  there  are  four 
well  known,  viz.  The  Middle -Temple,  Inner -Temple^ 
Lincolns-hm  and  Grays-Inn,  which  with  the  two  Ser- 
jeants-Inns,  and  eight  Inns  of  Chancery  (as  Sir  Edivard 
Coke  fays)  make  the  moft  famous  univerfity  for  the  pro- 
feffion  of  the  law  only,  or  of  any  one  human  fcience  in 
the  world  ;  concerning  which  fee  Dugdale's  Origines  Ju- 
ridlciales.     Cowell,  edit.    1727. 

31nnuenliO,  (From  /«««»,  to  beckon  or  nod  with  the 
head)  Is  a  word  frequently  ufed  in  writs,  declarations 
and  pleadings,  and  the  office  of  it  is  only  to  declare  ind 
afcertain  the  perfon  or  thing  which  was  named  or  left 
doubtful  before  ;  as  to  fay.  He  (innuendo  the  plaintiff) 
is  a  thief,  where  there  was  mention  before  of  another 
perfon  ;  but  this  innuendo  muft  neither  enlarge  the  fenfe 
of  the  words,  nor  make  a  fupply,  or  alter  the  cafe  where 
the  words  are  defetSive.     See  Hulton's  Rep.  fol.  44. 

Innuendo  can't  reduce  to  a  particular,  that  which  be- 
fore would  bear  a  more  large  conftru6lion.  Per  Halt. 
Comb.  460.   The  King  v.  Greep. 

In  every  innuendo,  there  muft  be  fomething  precedent 
to  induce  it,  fomething  whereby  it  may  be  applied,  that 
the  man  meant  fo  as  the  innuendo  would  have  him.  Per 
Holt.  Comb.  460.  Tke  King  v.  Greep  cites  Hob,  6. 
Miles  V.   Jacob.     4  Rep.  17. 

Innuendo  may  ferve  for  an  explanation,  where  there  is 
precedent  matter,  but  never  for  a  new  charge ;  it  may 
apply  what  is  already  exprefled,  but  cannot  add  or  en- 
large the  importance  of  it.  2  ^alk.  513.  Mich.  9  W.  3. 
B.  R.  Tin  King  V.  Greep.     See   i  Vin.  Abr.  p.  524. 

SlnCJJCrattO,  Is  one  of  the  lawful  excufes  to  exempt 
a  man  from  appearing  in  court.  In  Leg.  H.  i.  cap. 
6r.  Caufis  qua  ad  excufationem  fufficiunt,  bfc.  hoc  ejl,  vel 
infirmitatis,  vel  domini  necejfttatis,  vel  contra/nandationis, 
vel  regis  implacitationis,  vel  inoperationis  caufa,  that  is,  on 
the  days  in  which  all  pleadings  are  to  ceafe,  or  in  diebus 
nan  juridicls. 

^nO^BiuatUS,  Is  one  who  dies  inteftate  :  'Tis  men- 
tioned in  Matt.  Jfejhn.  1246.  and  in  TV.  Tyrius,  lib.  12. 
cap.  25.  viz.  Ordiitatus  vel  inordinatus,  quod  nos  fine  lin- 
gua dicimus,  obierit. 

3!ni3Cni>  and  jgDtltpcnp,  In  the  regifler  of  the  priory  of 
Cokesford,  pag.  25.  thus,  De  inpeny  £5?  outpeny  confue- 
tudo  talis  eft  in  villa  de  Eajl  Radham,  de  omnibus  territ 
qua  infra  Btirgagium  tenentur  ;  viz.  ^od  ipfe,  qui  vendi- 
derit  di6iam  tenuram  alicui,  dabit  pro  exitu  fuo  de  eadem 
tenura  unum  denarium,  is"  fimile  pro  ingrejfu  alterius.  Et 
fi  pradiili  denarii  aretro  fuerint,  Ballivus  domini  dijlringei 
pro  eifdem  denariis  in  eadem  tenura.  Thefe  words  and 
cuftom  are  alfo  mentioned  in  the  rolls  of  a  court  there 
held,  about  the  feaft  of  Epiphany,  Anno  12  Ric.  3. 
Spelm. 

3itip?ifn,  Adherents  or  accomplices.— —5c/(7/7V  quod 
recepimus  in  gratiam  nojham  Gilhertum  Marefchallum,    isf 

omnes  quifucrunt  imprifii  Richardi  Marefchalli,' Clauf, 

\%  H.  1.   in  Brady  Hijl.  Engl.  Append,  pag.  180. 

3u(IUCt{,  (Inquif.tio)  Is  an  inquifition  by  jurors,  or  a 
jury,  whxh  is  the  moft  ufual  trial  of  all  caufes  both  ci- 
vil and  criminal  within  this  realm  ;  for  caufes  civil,  af- 
ter proof  is  made  on  either  ftde,  of  fo  much  as  each 
party  thinketh  good  for  himfelf ;  if  the  doubt  be  in  fad, 
it  is  referred  to  the  difcretion  of  twelve  indifferent  men, 
impanelled  by  the  ftieriff  for  that  purpofe,  and  as  they 
bring  in  their  verdid,  fo  judgment  palTeth  ;  for  the  judge 
faith,  the  jury  findeth  the  fa£t  thus,  and  the  law  is 
thus :  For  the  inqueft  in  criminal  caufes,  fee  3iUrp>  afd 
Smith  de  Rep.  Angl.  lib.  2.  cap.  19.  An  ir.queji  is  either 
ex  oj/icio,  of  ofnce,  or  at  the  mife  of  the  party.  Staundf. 
pi.  cor.  lib.  3.  c,  12.  This  word  is  ufed  in  the  ftatutes 
of  25  Ed.  3.  f.  3.  28  Ed.  3.  c.  13.  and  almoft  in  all 
ftatutes    that   fpeak   of    trials    by    jurors.     Cowell.     See 

3urp. 

3nfHt!l'euD0,  Is  an  authority  given  to  a  perfon  or  per- 
fons, to  inquire  into  fomething  for  the  Kii  g's  advantage, 
which  in  what  cafes  it  lieib,  fee  Reg.  Orig.  fol.  72,  85, 
124,  265,  2fc6,  267. 

3!nqtit(iaon, 
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31nqUtfitiOtl,  Is  a  manner  of  proceeding  by  way  of 
;arch  or  examination,  and  ufed  in  the  King's  behalf  in 
;mpofal  caufes  and  procefs ;  in  which  fenfe  it  is  con- 
junded  with  office.  Staundf.  Prang.  51.  This  in- 
uifition  is  upon  an  outlawry  found,  in  cafe  of  treafon 
:id  felony  committed  ;  upon  a  felo  de  fe,  i^c.  to  intitle 
le  King  to  a  forfeiture  of  lands  and  goods  :  And  there  is 

0  fuch  nicety  required  in  an  inquifition  as  in  pleading  ; 
ecaufe  an  inquifition  is  only  to  inform  the  court  how 
rocefs  (hall  ilTue  for  the  King,  whofe  title  accrues  by 
le  attainder,  and  not  by  the  inquifition  ;  and  yet  in  the 
afes  of  the  King  and  a  common  perfon,  inquifitions  have 
een  held  void  for  incertainty.     Lane  39. 

It  is  faid  there  are  two  forts  of  inquifitions,  one  to  in- 
jrm  the  King,  the  other  to  veft  an  intereft  in  him  ;  the 
ne  need  not  be  certain,  but  the  other  muft  ;  and  where 
n  inquifition  finds  fome  parts  well,  and  nothing  as  to 
thers,  it  may  be  helped  by  melius  inquirendum,     2  Salk. 

.69. 

Inquifition  de  vita  vel  membrls  (hall  be  granted  free, 
J/.  C.  9  H.  3.  c.  26. 

All  of  the  townlhip  of  twelve  years  old,  ought  to 
ome  to  inquifitions  of  the  death  of  a  man,  St.  Marleb. 
:2  H.  3.  c.  24. 

Shall  be  of  fufEcient  men,  £3*^.     St.  Wejlm.  i.  3  Ed. 

!.   C.  II. 

Articles  to  be  inquired  of  concerning  the  King's  lands, 
xtenta  manerii,  4  Ed.  i.  /?.  i. 

Inquifitions  and  indidments  (hall  be  taken  by  twelve 
nen  who  (hall  put  their  feals  to  them,  St.  Weftm,  2. 
3  Ed.  I.  c.  13. 

Bondmen  may  be  fworn  of  inquefts  for  want  of  free- 
aen,  St.  Exon.  14  Ed.  I. 

Inquifitions  to  be  taken  before  the  granting  liberties, 
't.de  Libert.  Perquir.  27  Ed.  1.  Ji.  2. 

Commiffions  of  general  inquiry  fhail  not  be  granted, 
;4  Ed.  3.  c.  I. 

Traverfes  of  offices  found  before  efchcators  to  be  tried 
\  the  King's  Bench,  34  Ed.  3.  c.  14. 

GimmilTions  to  inquire  of  certain  articles  (hall  be  gran- 
sd  to  the  judges,  fcff.     42  Ed.  3.  c.  4. 

Commiffions  (hall  take  inqueft  by  men  impanelled 
y  the  (heriff,  8  H.  6.  c.  16. 

Lands  feifed  into  the  King's  hands  upon  office  found, 
hall  be  let  to  farm  to  him  that  tenders  a  traverfe,  8  H. 
).  e.  16.      I  H.  8.  c.  10. 

Offices  found  before  efcheators  (hall  be  returned  within 
.  month,  8  H.  6.  c.  16.     i8  H.  6.  c.  7. 

No  lands  (hall  be  granted  by  patent  till  the  King's 
itie  be  found,   18  //.  6.  f.  6. 

Juftices  of  peace  may  take  an  inqueft,  to  inquire  of 
:he  concealment  of  other  inquefts,  3  H.  7.  c.  i. 

The  qualification  of  commiflioners  to  inquire  of  lands, 

1  H.  8.  c.  8.  fea.  I,  2. 

How  inquifitions  (hall  be  taken  and  returned,  i  H. 
8.  c.  8. 

How  they  (hall  be  traverfed,  2  &  :i  Ed.  6.  c.  8. 

LefTees,  copyholders,  i^c.  not  to  lofe  their  intereft, 
though  omitted  in  an  office,  2  £3"  3  Ed.  6.  c.  8. 

The  intereft  of  ftrangers  faved,  though  not  found  by 
the  inqueft,  2  dS"  3  £^.  6.  f.  8,  feii.  3. 

For  other  matters,  fee  Co^Otter,  (EfcljCatO?, 

31nClUiCtOJ5,  (Inquifttores)  Are  flieriffs,  coroners,  fu- 
per  vifum  corporis,  or  the  like,  who  have  power  to  in- 
quire into  certain  cafes.  Statute  of  Marlbridge,  cap, 
18.  Britton,  fol.  4.  and  IVeJlm.  I.  Enquirors  or  inquifi- 
tors  are  included  under  the  name  of  mini/iri.  2  par. 
Jnji.  fol.  211. 

3|ntoUntent,  (Irrotulatlo,)  Is  the  regiftring,  recor- 
ding or  entring  of  any  lawful  aft  in  the  rolls  of  the 
Chancery,  as  a  recogniiance  acknowledged,  or  a  ftatute, 
or  a  fine  levied,  or  in  the  rolls  of  the  Exchequer, 
King's  Bench,  or  Common  Pleas,  or  in  the  hi//Inigs  of 
London,  or  by  the  clerk  of  the  peace  in  any  county,  as 
a  ftatute  or  recognifance  acknowledged,  or  a  deed  of 
purchafe  enrolled.  See  fFefi.  Symbol,  part.  2.  tit.  Fines, 
feci.  133.  and  27  H.  8.  c.  16. 

By  (tat.  27  H.  8.  cap.  16.  feif.  I.  No  lands  or  he- 
reditaments (ball  pafs  whereby  any  due  of  inheritance 
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or  freehold  (hall  be  made,  or  any  ufe  thereof,  by  rea- 
fon  only  of  any  bargain  and  fale,  except  the  bargain 
and  fale  be  made  by  writing  indented  and  inrolled  in  one 
of  the  King's  courts  of  record  at  Wejlminjier,  or  within 
the  county  where  the  lands  lie,  or  before  the  cujlos  ra- 
tulorum  and  two  juftices  of  peace,  and  the  clerk  of 
the  peace  of  the  county,  or  two  of  them,  whereof  the 
clerk  of  the  peace  to  be  one ;  and  the  fame  inrolment 
to  be  made  within  fix  months  after  the  date  of  the 
writings ;  the  cujlos  rotulorum,  or  juftice  of  peace  and 
clerk,  taking  for  the  inrolment,  where  the  land  exceeds 
not  the  yearly  value  of  40  x.  2  s.  viz.  12  d.  to  the  juf- 
tices, and  \2d.  to  the  clerk;  and  for  the  inrolment  of 
fuch  writing  wherein  the  land  comprifed  exceeds  40  s. 
in  the  yearly  value,  5  s.  and  the  clerk  of  the  peace  (hall 
inrol  the  deeds,  and  the  rolls  thereof  at  the  end  of  every 
year  (hall  deliver  unto  the  cuflos  rotulorum,  to  remain  in 
his  cuftody  among  other  records  of  the  counties. 

Sea.  2.  This  aft  (hall  not  extend  to  lands  within 
any  city,  borough  or  town  corporate,  wherein  the 
mayors,  recorders  or  other  officers,  have  authority  to 
inrol  deeds. 

Stat.  34  &•  35  H.  8.  cap.  22.  All  recoveries,  deeds 
inrolled,  and  releafes  to  be  taken  and  acknowledged  be- 
fore the  mayors,  recorders  or  other  head  officers,  as  well 
of  the  city  of  London  as  of  any  other  city,  borough  or 
town  corporate,  having  power  to  receive  the  fame  ac- 
cording to  the  cuftoms  of  the  faid  cities,  i^c.  (hall  be  of 
like  force  as  they  were  before  the  making  of  the  aft  32 
H.  8.  cap.  28.  which  fee  in  JlEafC?. 

Stat  5  EHz.  cap.  26.  fe£f.  i.  All  inrolments  of  wri- 
tings indented,  mentioned  27  H.  8.  cap.  16.  of  any 
bargain  and  fale  of  lands  or  hereditaments  in  the  coun- 
ties of  Lancafter  and  Durham,  being  made  and  inrolled 
within  fix  months  after  the  date  in  the  Queen's  court  of 
Chancery  at  Lancafter,  or  before  the  Queen's  juftice  of 
affife  at  Lancafter,  concerning  lands  within  the  county 
of  Lancafter,  or  in  the  Queen's  court  of  Exchequer  at 
Chejier,  or  before  the  Queen's  juftice  of  affife  at  Chejlery 
concerning  lands  within  the  county  of  Chejier,  or  in  the 
court  of  Chancery  at  Durefme,  or  before  the  juftice  of 
affife  at  Durefme,  concerning  lands  within  the  county  of 
the  bi(hoprick  of  Durefme,  (hall  be  as  good  in  law  as  if 
the  fame  had  been  inrolled  in  any  of  the  Queen's  Courts 
at  IVeJlminJler. 

Se£i.  2.  This  aft  (hall  not  extend  to  lands  within  any 
city  or  town  corporate  wherein  the  mayors  or  other  of- 
ficers have  authority   to  inrol  deeds, 

Stat.  10  jfnn.  cap.  18.  fe£l.  3.  Where  in  any  decla- 
ration,  avowry,  bar  or  other  pleading,  any  indenture  of 
bargain  and  fale  inrolled  (hall  be  pleaded  with  a  profert  in 
curia,  the  perfon  fo  pleading  may  produce,  to  anfwer  fuch 
profert,  as  well  againft  her  Majefty  as  againft  any  other 
perfon,  a  copy  of  the  inrolment  of  fuch  bargain  and  fale; 
and  fuch  copy  examined  and  figned  by  the  proper  officer, 
and  proved  upon  oath  to  be  a  true  copy,  (hall  be  of  the 
fame  force  as  the  indentures  of  bargain  and  fale  fhould 
be  of. 

Inrolment  of  a  deed  is  to  no  other  purpofe,  but  that 
the  party  (hall  not  deny  it  afterwards ;  but  if  he  wants 
the  deed  to  plead  it,  and  lofes  it,  he  (hall  not  plead  the 
inrolment ;  for  he  ought  to  (hew  the  deed  itfelf ;  per 
Newton  ;  quod  tota  curia  conceffit,  Br.  Faits  Enrol,  pi.  4. 
If  a  deed  be  loft,  yet  the  inrolment  is  good  evidence,  if 
it  can  be  proved  to  a  jury  by  circumftances,  that  there 
was  fuch  a  deed  ;  for  the  lofs  of  a  record  or  deed  is  not 
the  lofs  of  a  man's  title,  if  it  can  be  otherwife  proved, 
2  Lil  P.  R.  68. 

If  a  deed  be  inrolled  according  to  the  ftatute  27  H.  8. 
cap.  10.  it  muft  be  in  parchment  for  the  ftrength  and 
continuance  thereof,  and  not  in  paper ;  and  fo  it  was  re- 
folved  in  parliament  by  the  judges,  in  anno  23  Eliz.  Co. 
Lit.  35.^-  36.  <?•  2  Inft.  673.  fays,  that  fo  much  is 
imply'd  when  the  inrolment  is  in  any  of  the  King's 
courts  of  record  at  Wejiminjler,  viz..  that  the  inrolment 
(hall  be  in  parchment,  and  that  fo  it-was  adjudged,  as 
Mr.  Plowden  cited  it,  before  the  lords  in  parliament, 
anno  23  Eliz.  in  the  great  cafe  between  Robert  and  Fer- 
non,  which  Lord  Coke  fays  he  heard  and  obferved. 

An 
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An  indenture  of  bargain  and  fale  was  inrolled  in  Chan- 
cery, exemplified  under  feal,  and  at  the  end  was  a  me- 
morandum, viz.  that  the  plea  was  inrolled,  but  no  time 
mention'd  when  the  fame  was  done,  but  plaintiff  offered 
to  prove  by  circumftances,  that  it  v.'as  inroli'd  within  the 
fix  months  J  upon  which  great  debates  arofe;  but  a  clerk 
being  fent  by  the  court  of  i>.  R.  to  the  inrolment-office 
to  know  their  ufage  and  cuftom,  as  to  the  inferting  the 
t-ime  of  the  inrolment,  he  certified  the  court  upon  his  oath, 
that  thev  inform'd  him,  that  before  the  16  Eliz.  at  which 
time  the  inrolment-office  was  erefted,  they  did  not  ufe  to 
infert  the  time,  but  they  ufe  to  do  otherwife  now. 
2  Roll.  R.  119,  120.  Mich.  17  Jac.  E.  R.  JForfdcy  v. 
FiUJker. 

In  2  Lil.  P.  R.  Inrolment  68.  it  is  faid,  that,  before 
the  20th  year  of  Qiieen  Elizabeth  it  was  not  ufed  to 
indorfe  the  inrolments  of  deeds  upon  the  back  of  them, 
as  it  is  now  ufed  to  be  done.  Cites  Mich.  23  of  Car.  i. 
B.  R.  but  adds,  that  now  it  is  conftantly  ufed,  and  to 
good  purpofe,  in  refped  of  the  more  eafy  and  readier 
proof  of  the  inrolment  upon  any  occafion ;  for  credit  is 
given  to  that  indorfement  without  any  farther  proof,  as 
being  made  by  a  known  officer,  and  intr.ufted  for  that 
purpofe. 

In  cafe  of  an  inrolment  for  fafe  cuftody,  the  deed  may 
be  faid  to  be  recorded  ;  but  where  a  bargain  and  fale  is 
inroli'd  purfuant  to  the  ftatute,  the  inrolment  is  a  record, 
fo  that  the  copy  of  it  may  be  read  in  evidence  ;  per 
Matter  of  the  Rolls.  Note  ;  Afterwards  upon  a  re- 
hearing, an  iffue  at  law  was  direded  whether  fuch  deed 
of  ufes  was  executed  ;  and  upon  the  trial,  a  copy  of  the 
deed  was  allow'd  to  be  read  as  evidence  on  the  trial, 
Mich.  1704.  2  Fern,  ^.jl.  Combes  \.  Spencer.  Jbid.  ^gi. 
Combes  v.  Doivell,  S.  C. 

ji.  in  confideration  of  blood,  covenants  to  rtand  feifed 
to  the  ufe  of  B.  his  fon,  and  the  heirs  of  his  body,  and 
in  default  of  fuch  iffue,  then  to  the  ufe  of  y.  S.  in  con- 
fideration of  100/.  B.  died  without  ilTue.  The  deed  was 
not  inrolled;  quare  if  the  ufes  arife  partly  by  covenant 
to  fland  feifed,  and  partly  by  bargain  and  fale,  or  whe- 
ther it  muft  arife  wholly  one  way,  or  wholly  the  other, 
and  not  by  fraffions?  Bridgman  Ch.  J.  faid,  in  this  cafe, 
that  there  was  a  mixt  confideration,  and  there  needed 
no  inrolment.  See  Carth.  144.  Trin.  2  IF',  b"  M.  B.  R. 
Carnijh  v.  IFentworth. 

If  land  be  convey'd  in  a  deed  for  money  only,  then 
the  deed  mull  be  inroli'd,  elfe,  the  land  will  not  pafs  by 
the  deed.  But  if  land  be  convey'd  in  confideration  of 
money  paid,  and  alfo  in  confideration  of  natural  love 
and  affedion  to  a  wife,  child,  or  relation,  there  it  is  not 
«ecelTiry  to  inrol  the  deed,  but  the  lands  will  pafs,  tho' 
the  deed  be  not  inrolled  ;  for  in  the  former  cafe  it  is  a 
mere  deed  of  bargain  and  fale,  which  pafFeth  nothing 
•without  inrolment ;  but  in  the  latter  cafe,  the  land  will 
pafs  by  way  of  ufe.  2  L.  P.  R.  69. 
.    See  li^  Vin.  Jbr.  tit.  Inr ailment. 

SinfcnptionCS!,  Were  thofe  written  inflruments  of 
charters  by  which  any  thing  was  granted.  In  Cone. 
Ckvejhoe  anno  800.  His  diiiis  prolata  Junt  infcriptiones 
tnonajlerii,  tsfc.  terrarumque  fibi  adjacentium. 

31nfC(tiltO^,    A   profecutor  or  adverfary  at  law. • 

^od  etiam  ejus  Infeflatores  parvo  pojl  tempore  duraverunt, 
imo  dira  morie  pericrunt.     Paroch.  Antiq.  pag.  388. 

31nfCl'l)itC,  To  reduce  to  fervitude.  Si  ingcr.iius  an- 
cillam  uxor  em.,  i^  fi  ipfa  pojlea  fucrit  infer  vita.  Du  Cange. 
So  infervire  tenemsnta  is  to  fubjefl  them  to  fervices, 
BraSion,  cap.  54. 

31ufetCna,  (Sax.)  An  inditch.  Item  ordinaverunt  quod 
qualibet  acra  prowallis,  iiifetcnis  iff  watergangiis  emendatur 
pro  i^ofol.     Ordinatio  Romeneienfis  Marifci,  p.  73. 

Slttft'Diae,  The  fame  with  Vigilits  or  Excubia.  Fleta, 
lib.  2.  cap.  4.  par.  3.  Infidias  autem  noHurnas  non  ienetur 
facere,  fed  finguUs  noSlibus  in  crepufculo  infidias   ajjideblt, 

3!nfttliatO?CS  IJtarum,  Way-layers,  or  fuch  as  lie  in 
wait,  are  words  which  by  the  4  Hen.  4.  cap.  2.  are  not 
to  be  put  in  indidments,  arraignments,  appeals,  fc^f. 
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3^;iQI{uni,  111  advice,   or  pernicious  counftl. Hex 

Dduorum  Szvamis  per   infilium,   in  curiam  £3°   tradiiionem 

Norman  ici  comitis. Civil  at  em   Excejlram   infrcgit.,  fpo- 

liavit.,  &c.  tnuliaque  Regi  infilia  odverfns  Anglos  dedenmt. 
Sim.  Dunelm.  fub  anno  IC03.  whence  infiliarins,  an  evil 
counfellor.  Filius  Regis  Mthenulphi  cum  cmnilus  fuis  con- 
fiHariis  imo  infiliariis,  tamum  facinus  pcrpetrare  oufi  funt 
ut  Rcgem  a  regno  prcprio  repcllerent.  P'Jor.  Wigor.  fub 
anno  855. 

rinftmiil  romptltaffnit,  Is  a  writ  or  aaion  of  ac- 
count which  lies  not  for  things  certain,  but  only  for 
things  uncertain.  Bro.  Ace.  81.  The  common  declara- 
tion upon  an  infimul  computaffent  is  to  fay,  that  the  plain- 
tiff and  defendant  fuch  a  day,  year  and  place,  accounted 
together  between  themfelves  of  and  concerning  divers 
fums  of  money,  i^c. 

3!nftmHl  tCnUU,  Is  one  fj-ecies  of  the  writ  called  a- 
formcdon.     See  jpOjmCtiOIT. 

31ufiUtiation,  (infwnatio,)  h  a  covert,  and  cunnin» 
creeping  into  a  man's  favour  ;  rrientioned  in  Hat.  1 1  Hen. 
8.  c.  5.  Iiifimtaiion  of  a  will  is,  among  the  Civilians 
the  firft  produflion  of  ir,  or  the  leaving  it  penes  regijlra- 
rium,  with  the  regifter,  in  order  to  its  probate.  Cowell, 
edit.    1 7?.  7. 

31nfol»CUt.  Till  of  late  the  Chancery  would  not  put 
out  an  infolvcnt  trufleo  ;  for  that  he  was  intruftcd  bv 
the  donor;  per  Eyres  ].  Comb.  185.  Mich.  3  W.  y 
M.   B.  R.  in  cafe  of  Hill  v.  Mills. 

An  infolvent  perfon  made  executor  cannot  be  put  out 
by  the  ordinary  ;  for  he  is  intruded  by  the  teftator. 
Comb.  185.  in  cafe  of  Hill  v.  Mills.  Carth.  457.  Kif!g 
V.  Rayues. 

But  Chancery  granted  an  iiijnndion  againfl:  him,  not 
to  intermeddle  with  the  adets  any  further  than  to  fatisfy 
the  legacy  given  to  himfelf ;  for  in  equity  he  is  but  a 
truftee  for  the  other  legatees  (infjnts),  and  where  a  truf- 
tee  is  infolvent,  the  court  of  Chancery  will  compel  him 
to  give  fecurity  before  he  fliall  enter  upon  the  truft, 
Carth.  458.   Mich.  10  jy.  3.   B.  R. 

3infolnent  Debtors,  relieved,  i  Ann.ji.  i.  c.  25.    5 

fif  3  Ann.  f.  16.  6  Geo.  1.  c.  22.  li  Geo.  I.  c.  2) 
2  Geo.  2.  C.  20,  22.  21  Geo.  2.  c.  31.  28  Geo.  2.  c 
13.       2()  Geo.  2.   c.  iS.'       I  Geo.  3.   t.    Ij.       5    Geo.  3 

c.  41. 

linfpcrtion.    See  fufratrp  auo  age,  2U>:iaJ. 

3(UfpCttnUt0,  Letters  patent  fo  called,  and  is  the  fame- 
with  e.<emplification,  which  begins  thus.  Rex  omnibus,  &c, 
Infpeximus  irrotulamentnm  quarund.  Uierarum  patent' .,  idc. 
It  is  called  Infpeximus.,  becaufe  it  begins  after  ihe  Kind's 
title,  with  this  word  Infpeximus. ,    See  Page's  cafe,  5  Rep. 

3illtivlllmCUt,  A  fettlcmcnt  or  fare  placing  in  ;  as  in- 
ftallment  into  dignities,  isfc.      20  Car.  2.  c,  2.  .; 

^Uftant,  (Latin,  hflans,)  Is  defined  by  the  Logicians, 
to  be  Umun  indivifibile  in  tempore,  quod  non  eft  tempus%' 
nee  pars  temporis,  ad  quod  tamcn  paries  temporis  copulantur, 
and  is  much  confidered  in  law  ;  and  though  it  cannot  be 
adually  divided,  yet  in  conception  it  may,  and  applied  10 
feveral  purpofes,  as  if  they  were  feveral  times.  Where- 
of fee  in  Plowden's  Commentaries,  Fulmerfton  and  Stuard's 
cafe,  where  the  datute  of  31  Hen.  8.  is  expounded 
concerning  an  abbot's  letting  of  hnds,  i=fc.  and  there  ic 
is  debated,  that  when  the  termor  takes  the  fecond  leafe, 
he  furrenders  his  former  term  ;  and  fo  at  the  fdme  in- 
ftant  of  taking  the  fecond  leafe,  the  former  is  expired. 
And  in  the  cafe  between  Petit  and  Hales,  he  who  kills 
himfelf  commits  not  felony  till  he  be  dead,  and  when 
dead  he  is  not  in  being,  fo  as  to  be  termed  a  felon  ;  but 
he  is  fo  adjudged  in  law  co  inflante,  at  the  very  injlantti 
the  fa£l  doing  ;  and  there  are  many  other  caufes  in  law, 
where  the  injlant  time,  that  is  not  devidable  in  nature, 
in  the  confideration  of  the  mind  is  divided.     Cowell. 

An  inftant  is  not  to  be  confidered  in  law  as  in  lo- 
gick  as  a  point  of  time,  and  no  parcel  of  time  ;  but  in 
our  law  thitjgs  which  are  to  be  done  in  an  inftant, 
have  in  confideration  of  law  a  priority  of  time  in 
them  ;  as  lefice  for  life  makes  a  leafe  for  years,  they  both 
furrender  to  him  in  reveriioii,  though  'tis  made  in  an 
inftant,  j'et  it  fliall  be  unJerftood  to  have  degrees,  filicet, 

the 


INS 

t?ie  furrender  of  the  leflee  for  years  to  tenant  for  life,  and 
then  ih.e  furrender  of  tenant  for  life.  Arg.  Mich.  32  E/. 
B.  R.  3  Le.  247.  Co.  Lit.  185.  b.  S.  p.  in  cafe  of  a 
devife  b)'  one  joint  tenant  of  his  part ;  for  no  devife  can 
take  effect  but  by  die  death  of  the  devifor,  and  by  his 
death  all  the  land  comes  immediately  to  his  companion  ; 
and  there  takes  notice,  that  Littleton  by  the  words  pojf 
mortem  ii  per  mortem  (f.  287. J  though  they  jump  at 
one  ioflant,  yet  ailoweth  priority  of  time  in  the  inftant, 
which  he  diftiiiguiQies  by  per  i^  pc/I,  and  fays,  that  the 
reafon  of  the  priority  is,  becaufe  this  furvivor  claims  by 
the  firft  feoffor.  And  in  feveral  cafes  a  difference  is 
allowed  in  our  law  in  an  inftant,  as  per  mortem  &'  poft 
mortem,  l£c.  Arg.  Show.  415.  in  cafe  of  The  King  v. 
Dr.  Birch  and  the  Bijhop  of  London. 

So,  devife  of  a  term  to  his  fon,  and  that  his  wife 
Ihall  have  it  during  the  minority  of  his  fon  ;  this  fliall 
be  conftrued  firfl  a  devife  to  the  wife,  and  after  to  the 
fon  when  he  comes  of  age,   Fin.  Law  18.  a. 

So  where  a  man  grants  his  reverfion  of  land  to  A.  and 
by  the  fame  deed  grants  a  rent  out  of  it  to  B,  and  de- 
livers the  deed  to  both  at  one  and  the  fame  time  j  this 
fliall  enure  as  to  the  rent  fitfl.      Jbid. 

3iuftattnim,  Is  ufed  in  deeds  for  a  ftock  of  cattle. 
Item  manerium  illud  nullum  habet  ptattim.  Mon.  Angl. 
I  part.  f.  548.  b.  We  read  alfo  in  the  fame  fenfe  /iau- 
rum,    in/iauramentum,    properly    young    beafts,  Jlore    or 

breed. Et  de  inftrauramento  tria  jumenta,  i.  e.   three 

ftore  cattle.  Paroch.  Antiq.  p.  288.  Injlaurum  was 
commonly  ufed  for  the  whole  flock  upon  a  farm. 
Cjtile,  waggons,    ploughs  and  all   other  implements  of 

hufbandry. Inquirere  debet  de  injtauro  in  quolibet   ma- 

nerio  exiftenie.  Fleta,  lib.  2.  c.  72.  fedl.  7.  So  inftau- 
rum  ecclt'fiie  is  ufed  for  the  books,  plate,  veflments  and 
all  other  utenfils  belonging  to  a  church,  by  the  fynod  of 
Exeter,  Anno  1287.  can.  12,  44,  55.  So  terra  inftau- 
rata  was  land  ready  flocked  or  furnifhed  with  all  things 
neceffary  to  carry  on  the  ufe  or  occupation  of  a  farm. 
As  in  the  Magna  Charta  of  King  John,  Anno  1215.  Et 
reddat  haredi,  cum  ad  plenam  atatem  venerit,  terram  fuam 
jnftauraiam  de  carucis  iff  omnibus  aliis  rebus.  Inftauratio 
in  our  hiftorians  and  MS.  is  taken  in  the  fame  fenfe  as 
inftaurum.     Cowell,  edit.    1727. 

JnttiriJarC,  To  p'ant  or  eltabli/h  :  Non  fecurum  eft 
gentem  externam  &  turbidam    inftirpare.     Brcmpton,  pag. 

935- 

Jluftt'tUttOn,  (Inftitutto)  Is,  when  the  bifhop  fays  to 
a  clerk  who  is  prefented  to  a  beneiice,  Inftiiuo  te  reliorem 
talis  ecclefia  cum  cura  animarum,  tS"  accipe  curam  tuam  & 
meam.  Every  reftory  confifts  of  a  fpirituality  and  tem- 
porality. As  to  the  fpirituality,  viz.  Cura  animarum,  he 
is  a  complete  parfon  by  inftituiion.  But  as  to  the  tem- 
poralities, as  glebe-land,  ^'c.  he  has  no  frank-tenement 
therein  till  induction.  Co.  4  Rep.  Digby's  cafe.  The 
firft  beginning  of  inftitutions  to  benefices  was  in  a  na- 
tional fynod  held  at  JVeftminfter  by  'fohn  de  Crema,  the 
pope's  legate,  Anno  1 1 24.  which  fee  in  Selden's  Hiftory 
of  Tithes,  pag.  375.     See  3i?eucfife, 

3!nfltpCt,  Is  a  word  ufed  by  Auditors  in  their  accounts 
in  the  Exchequer,  when  they  fay  fo  much  remains  infuper 
to  fuch  an  account,  that  is,  fo  much  remains  due  upon 
fuch  account.     Stat.  21  fac.  cap.  2. 

infurantC  or  ^(Turance,  Sgnifies  a  fecurity  given, 
in  confideration  of  a  fum  of  money  paid  in  hand  of 
fo  much  per  cent,  to  an  afl'urer  or  infurer,  to  indem- 
nify the  infured  from  fuch  lofTes  as  (hall  be  fpecified  in 
the  policy  or  inftrument  of  affurance,  fubfcribed  by  the 
infurer  or  infurers  for  that  purpofe.  Z);V7.  Tr.  and  Com. 
135.  Savory's  Di£l.  tit.  Affurance  and  Police  d" Affurance. 
It  is  conceived  by  Suetonius,  that  Claudius  Ctsfar  was 
the  firft  who  brought  in  this  cuflom  of  affurance  ;  by 
which  the  danger  and  adventure  of  voyages  is  divided, 
repaired  and  borne  by  many  perfons,  who  for  a  certain 
fum,  by  the  Spaniards  called  premio,  aflure  fhips  or  goods, 
or  both,  or  a  proportion,  according  as  the  policy  is. 
Molloy,  b.2.  f.  7.  fea-.  I.  Malyne-s  Lex  Mercatoria,  ed. 
1686.  p.  104. 

Mr.  Savary,  in  his  Diilicnaire  de  Commerce,  tit.  Affu- 
rance, thinks  this  cuftom   was    firft   introduced   by    the 
Vol.  II.  N°.  95.  ' 
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Jews  in  the  j'ear  I182.  but  whoever  was  the  firft  con- 
triver or  original  inventcr  of  this  ufeful  branch  of  bufinefs, 
it  has  been  ibr  many  ages  praclifed  in  this  kingdom,  and 
is  fuppofed  to  have  been  introduced  here  by  feme  Italians 
fiom  Lombardy,  who  at  the  fame  time  came  to  fettle  at 
Antiverp  and  among  us  :  And  this  being  prior  to  the 
building  of  the  Royal  Exchange,  they  ufed  10  meet  in  a 
place  where  Lombard  Street  now  is,  at  a  houfe  they  had 
called  the  Pawn  Houfe  or  Lombard,  for  tranfading  bufi- 
nefs ;  and  as  they  were  then  the  fole  negotiators  in  in- 
furance,  the  policies  made  by  others  in  after-times  had  a 
claufe  inferred,  that  thofe  latter  ones  fliould  have  as 
much  force  and  effect,  as  thofe  formerly  made  in  Lom- 
bard Street.     Lex  Mercatoria  Rediviva  261. 

Affurances  are  of  various  forts,  fome  being  to  places 
certain,  others  general.  Thofe  that  are  made  to  places 
certain,  are  commonly  upon  goods  laden  or  to  be  Jaden 
abroad  outward,  and  until  the  fame  adventure  (hall  be 
landed  at  fuch  a  port  ;  or  upon  goods  laden  or  to  be  la- 
den homeward  in  fuch  a  fhip,  till  the  adventure  (hall 
likewife  be  landed  ;  or  elfe  upon  goods  out  and  in,  with 
liberty  to  touch  at  all  ports  that  are  mentioned  in  the 
policy. 

So  likewife  on  (hips  that  go  trading  voyages,  as  round 
to  Cadiz;  and  that  it  (hall  be  lawful,  after  the  (hip's 
delivery  there,  to  take  in  at  the  fame  port  another  cargo, 
2nd  with  that  proceed  to  the  Wefl  Indies  or  other  ports, 
and  back  again  to  Cadiz,  and  from  thence  to  London  ; 
this  policy  being  general  and  dangerous,  feldom  procures 
fubfcriptions,  or  at  leaft  very  chargeable  ones. 

As  goods  and  merchandize  are  commonly  infured, 
fo  likewife  are  the  fliip's  tackle  and  furniture  ;  but  in  re- 
gard there  feldom  happens  a  voyage  but  fomewhat  is 
miffing  or  loft,  the /)r«fl«<«  commonly  runs  higher  than 
for  merchandize. 

Affurances  may  be  made  on  goods  fent  by  land,  fo 
likewife  on  hoys  and  the  like,  and  may  be  made  on  the 
heads  of  men  ;  as  if  a  man  is  going  for  the  Streights, 
and  perhaps  is  in  fome  fear  that  he  may  be  taken  by  t.'ie 
Moor  or  Turkijh  pirates,  and  fo  made  a  ftave,  for  the  re- 
demption of  whom  a  ranfom  muft  be  paid,  he  may  ad- 
vance 7i  premium  accordingly  upon  a  policy  of  affurance; 
and  if  there  be  a  caption,  the  affuier  muft  anfwer  the 
ranfom  that  is  fccured  to  be  paid  on  the  policy.  Molloy, 
b.  2.  c.  -].  fea.  4.  cites  Mich.  29  Car.  2.  xnB.R.  LifU 
V.   Sedgwick. 

The  policies  now-a-days  are  fo  large,  that  almoft  all 
thofe  curious  queftions  that  former  ages,  and  the  Civi- 
lians according  to  the  law  marine,  nay  and  the  Common 
lawyers  too,  have  controverted,  are  now  out  of  date. 
Scarce  any  misfortune  that  can  happen,  or  provifion  to 
be  made,  but  the  fame  is  provided  for  in  the  policies  that 
are  now  ufed  ;  for  they  infure  againft  heaven  and  earth, 
ftrefs  of  weather,  ftorms,  enemies,  pirates,  rovers,  (s'c. 
or  whatfoever  detriment  (hall  happen  or  come  to  the  thing 
infured,  iffc.     Molloy,  b.  z,  c.  7.  fea.  7. 

1.  Statutes  concerning  infurance. 

2.  iVhat  Jhall  be  deemed  baratry  and  deviation  ;  and  of 
charging  and  difcharging  the  infurer  thereon. 

3.  Of  the  conjiruaion  of  policies,  having  the  tvords  Kar^ 
ranted  to  depart  with  convoy. 

I.  Statutes  concerning  infurance, 

Stat.  6  Ceo.  I.  cap.  18.  fa.  r.  It  (hall  be  lawful 
for  his  Majefty  by  two  charters,  to  grant  that  fuch 
perfons  (who  (hall  be  named  therein)  and  admit- 
ted as  members  into  the  Royal  Exchange  affurance  and 
London  aflurance  company,  fhall  be  each  a  fe- 
parate  body  politick  and  corporate  for  the  affurance  of 
(hips  and  merchandizes  at  fea,  or  going  to  fea,  or  for 
lending  money  upon  bottomry.  And  the  faid  corpora- 
tions fhall  have  power  to  choofe  their  governors,  direciors 
and  other  officers  ;  and  the  governors  and  direflors  fliall 
continue  in  their  offices  for  three  years  j  and  in  cafe  of 
death  or  removal  be  fupplied,  as  fliall  be  piefcribed  in 
the  charters  ;  and  each  of  tlie  faid  corporations  fhall  he 
4  O  capable 
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capable  in  law.  to  purchafe  lands  not  exceeding  looo/. 
fer  ann. 

Sc£f.  4.  Each  of  the  two  corporations  fliall  be  obli- 
ged to  caufe  fuch  ftock  of  ready  money  to  be  provided, 
as  (hall  be  fufScient  to  anfwer  all  juft  demands  for  loffcs, 
and  (hall  fatisfy  all  fuch  demands ;  and  in  cafe  of  refufal 
or  neglefl,  the  parties  affured  may  bring  a<2ion  of  debt, 
tifi.  in  any  ef  his  Majefty's  courts  of  record  at  TVeJlmin- 
Jier,  in  which  the  plaintiffs  may  declare  that  the  fame 
corporation  is  indebted  to  them  in  the  monies  demanded, 
and  have  not  paid  rhe  fame  according  to  this  adl. 

SeS}.  6.  .  The  corporation  in  general  courts  may  raife 
fuch  capital  flocks,  either  by  taking  fubfcriptions  of  par- 
ticular perfons,  or  by  call  of  money  from  their  mem- 
bers, or  by  fuch  other  ways,  as  to  fuch  general  courts 
fhall  feem  expedient ;  and  all  fubfcribers  (hail  have  a 
(hare  in  the  capital  ftock,  and  (hall  be  admitted  mem- 
bers ;  but  no  perfon  (hall  be  intitled  to  any  greater  (hare 
in  the  ftock  than  the  money  which  they  (hall  have  paid. 

Se^.  7.  The  corporations  (hall  have  power  in  their 
general  courts  to  call  in  from  their  members  any  farther 
fums  as  (hall  be  judged  neceflary  ;  and  in  cafe  any 
member  (hall  refufe  to  pay  his  (hare  at  the  times  ap- 
pointed by  notice  in  the  Gazette,  and  upon  the  Royal 
Exchange,  the  corporation  may  not  only  flop  the  divi- 
dends payable  to  fuch  member,  but  alfo  ftop  the  transfers 
of  the  riiares  of  fuch  defaulter,  and  charge  him  with  in- 
tereft  at  8  /.  per  cent,  per  annum,  and  if  the  principal 
and  intereft  (ball  be  unpaid  three  months,  the  corpora- 
tions, or  their  courts  of  dire£tors,  may  authorize  perfons 
to  fell  fo  much  of  the  ftock  of  fuch  defaulter  as  will  fa- 
tisfy the  fame  ;  and  the  money  fo  called  in  (hail  be  deemed 
capital  ftock.  Neverthelefs  the  corporations  in  a  general 
court,  may  caufe  any  fums  called  in  to  be  divided  amongft 
the  then  members,  and  the  (hares  in  the  capital  ftock  (Iiall 
be  proportionably  abated. 

Sc£i.  8.  For  enabling  the  corporations  to  lend  money 
on  parliamentary  fecurities,  they  fhall  have  power  to 
borrow  money  upon  bonds,  under  their  common  feal,  at 
fuch  intereft,  for  any  time  not  lefs  than  fix  months,  as 
they  (hall  think  fit,  fo  as  the  principal  (hall  not  exceed 
the  principal  monies  then  owing  to  them  on  fuch  parlia- 
mentary fecurities ;  and  fuch  bonds  (hall  not  be  charge- 
able with  ftamp  duties. 

Seii.  9.  The  (hares  in  the  capital  ftock  (liall  be  tranf- 
ferrable  and  devifable  ;  and  their  bonds  (hall  be  afiignable 
and  recoverable  as  his  Majcfty  by  the  charters  (hall  pre- 
fcribe  ;  and  the  capital  ftock  (hall  be  adjudged  a  perfonal 
and  not  a  real  eftate,  and  (hall  go  to  the  executors,  and 
not  to  the  heir. 

Se£i.  10.  The  ftock  (liall  be  exempted  from  taxes; 
and  no  governor,  director  or  other  officer  of  the  corpo- 
rations, ftiall  for  that  caufe  be  difabled  from  being  a 
member  of  parliament,  nor  in  refpefl  of  fuch  (hare  be 
liable  to  be  a  bankrupt ;  and  no  ftock  in  the  corporations 
(liall  be  fubjccl  to  foreign  attachment  by  the  cuftom  of 
Lofidon  or  otiierwife. 

Seif.  II.  His  Majefiy  by  the  faid  charters  may  grant 
to  each  of  the  corporations  power  to  make  by-laws,  and 
fuch  farther  poweis  relating  to  the  afTu ranee  of  (hips,  £3'c. 
or  lending  money  upon  bottomry,  as  to  him  (hall  feem 
meet. 

Sen.  12.  All  other  corporations,  and  all  partner(hips 
for  afluring  fhips  or  merchandizes  at  fea,  or  for  lending 
money  upon  bottomry,  fliail  be  reftrained  from  under- 
writing any  policies,  or  making  any  contracts  for  aflu- 
rance  of  fliips  or  merchandizes  at  fea,  or  going  to  fea, 
cr  for  lending  money  by  way  of  bottomry.  And  if  any 
corporation,  or  perfons  acting  in  fuch  partnerfhip  (other 
than  one  of  the  two  corporations  to  be  eftablifhedj  ftiall 
underwrite  any  fuch  policy,  or  make  fuch  contrad  for 
aft"urance  of  (hips,  isff.  or  agree  to  take  any  premium  for 
fuch  policies,  every  fuch  policy  (hall  be  void,  and  every 
policy  fo  underwritten  (hall  be  forfeited,  and  may  be  re- 
covered, one  moiety  to  the  ufe  of  the  Crown,  the  other 
to  the  perfon  who  (hall  fue  for  the  fame  in  any  court  of 
record  at  Wcjiminjler  \  and  if  any  corporation,  or  perfons 
adting  in  fuch  partnerfhip,  agree  to  lend  money  by  way 
of  botiomfv  contrary  to  this  ait,  the  fccurily  (hall   b? 
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void, and  fuch  agreement  (hall  be  adjudged  an  ufurious  con- 
tra(Sl; :  Neverthelefs  any  particular  perfon  (hall  be  at  li- 
berty to  underwrite  policies,  or  may  lend  money  by  way 
of  bottomry,  fo  as  the  fame  be  not  on  the  account  or 
rifque  of  a  corporation,  or  of  perfons  ading  in  partner- 
fhip. 

Se6^.  13.  If  any  perfon  (hall  forge  the  common  feal  of 
either  of  the  corporations,  or  counterfeit  or  alter  any  po- 
licy or  obligation  under  the  common  feal,  or  fliall  o(Fer 
to  difpofe  of  or  pay  away  any  fuch  counterfeited  or  al- 
tered policy,  l^c.  knowing  the  fame  to  be  fuch  ;  or  fhall 
demand  the  money  therein  contained  of  either  of  the 
corporations,  knowing  fuch  policy,  l^c.  to  be  counter- 
feited, i3c.  with  intent  to  defraud  the  corporation,  or 
any  other  perfon;  fuch  offender  being  convided  (hall  be 
guilty  of  felony  without  benefit  of  clergy, 

Se£i.  14.  No  perfon  (hall  be  capable  of  being  elefled 
governor,  fub-governor,  deputy  governor  or  direflor,  of 
either  of  the  faid  corporations,  during  the  time  he  (bal( 
be  governor,  fJc,  of  the  other  corporation  ;  and  if  any 
governor,  l^c.  or  member  of  either  of  the  faid  corpo-" 
rations,  having  any  (hare  in  the  capital  ftock  of  that  cor- 
poration, (hall  in  his  own  name,  or  in  the  name  of  any 
other,  purchafe  any  (hare  in  the  ftock  of  the  other  cor- 
poration, the  (hare  fo  purchafed  (hall  be  forfeited,  one 
moiety  to  the  ufe  of  his  Majefty,  the  other  to  the  pro- 
fecutor,  to  be  recovered  as  before  mentioned. 

SeSi.  15.  Upon  three  years  notice  to  be  printed  in 
the  Gazette,  and  affixed  upon  the  Royal  Exchange,  by 
authority  of  parliament,  at  any  time  within  31  years,  to 
be  reckoned  from  the  dates  of  the  two  charters,  and  upon 
payment  by  parliament  to  the  corporations  of  the  fum  of 
300,000/.  which  the  corporations  were  to  pay  to  his 
Majefty  without  intereft,  the  corporations  (hall  ceafe; 
and  any  vote  of  the  houfe  of  commons,  fignified  by  the 
fpeaker  in  writing,  to  be  inferted  in  the  Gazette,  and 
afiixed  on  the  Royal  Exchange,  (hall  be  deemed  (uificient 
notice. 

Se£l.  16.  If  after  the  expiration  of  31  years,  his  Ma- 
jefty (hall  judge  the  farther  continuance  of  the  faid  cor- 
porations to  be  hurtful  to  the  publick,  it  (hall  be  lawful, 
by  letters  patent  under  the  Great  feal,  to  make  void  the 
fame  corporations ;  and  the  fame  (hall  become  void  ac- 
cordingly, without  any  inquifition,  fcire  facks,  t^c. 

SeSl,  17,  In  cafe  the  corporations  (hall  be  redeemed 
within  31  years,  or  be  revoked  by  letters  patent  after 
31  years,  the  fame  corporations,  or  any  corporation  witb 
Lke  powers,  Wc.  (hall  not  be  grantable  again. 

Sect.  26.  It  (hall  be  lawful  for  the  Souih-Sea  company, 
and  for  the  Eajhindia  company,  to  lend  on  the  bottom 
of  any  (hip,  and  on  the  goods  on  board  any  (hip,  in  the 
fervice  of  the  faid  companies  refpciEfively,  to  any  captains 
or  other  perfons  employed  in  the  fervice  of  the  com-  j 
panics,  any  money  by  way  of  bottomry,  this  a£l  not-i'  'I 
withftanding. 

Sect.  29.  If  any  governor  or  member  of  either  of  the 
corporations  (hall,  on  account  of  the  faid  corporations, 
lend  to  his  Majefty  money  by  way  of  loan  or  anticipation, 
on  any  part  of  the  revenues,  other  than  fuch  funds  on 
which  a  credit  of  loan  (hall  be  granted  by  parliament, 
the  faid  governors,  i^c.  or  other  members  confenting  to 
fuch  loan,  being  convicted  thereof,  (hall  forfeit  treble  the 
value  of  the  fums  fo  lent ;  one  fifth  part  to  the  informer, 
to  be  recovered  in  any  court  of  record  at  TFeJiminJier  by 
a<3;ion  of  debt,  &c.  and  the  refidue  to  be  difpofed  of  to 
publick  ufes,  as  (hall  be  direfled  by  parliament. 

Stat.  7  Geo.  I.  cap.  27.  feil.  26.  The  corporation  called 
The  London  alTurance  having  paid  into  the  Exchequer 
111,250/.  in  part  of  300,000/.  and  having  covenanted 
to  pay  38,750/.  farther  part  thereof  in  three  months; 
and  the  corporation  called  The  Royal  Exchange  afTurance 
of  houfes  and  goods  from  fire,  having  done  the  like,  the 
refidue  of  the  faid  fums  amounting  together  to  300,000/. 
(hall  be  releafed. 

Stat.  8  Geo.  I.  cap.  15.  fea.  25.  Where  the  Royal 
Exchange  afTurance,  and  the  London  afTurance,  are  fubjeft 
to  pay  double  damages  befides  cofts,  the  plaintiff  (hall 
recover  againft  ihcra  only  Angle  damages  and  cofts. 

Stat, 
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Stat,  II  Geo.  I.  cnp.  30.  feif.  43.  On  all  aflions  of 
debt  againft  either  of  the  corporations  called  The  Royal 
Exchange  afllirance,  and  the  London  afTurance,  upon  any 
policies  under  the  common  feal  for  the  afluring  of  any 
(liip  or  merchandizes  at  fea,  or  going  to  fea,  it  (hall  be 
lawful  for  the  faid  corporations  to  plead  generally,  that 
they  owe  nothing  to  the  plaintiff;  and  in  all  a£lions  of 
covenant  againft  either  of  the  faid  corporations  upon  any 
policy  under  the  common  feal  for  the  afTuring  any  fhip 
or  merchandizes  at  fea,  or  going  to  fea,  it  fhall  be  law- 
ful for  each  of  the  corporations  to  plead  generally,  that 
they  have  not  broke  the  covenant  in  fuch  policy  con- 
tained ;  and  \i  thereupon  ifTue  be  joined,  it  (hall  be  lawful 
for  the  jury  to  give  fuch  part  only  of  the  fum  demanded, 
if  it  be  an  action  of  debt,  or  fo  much  in  damage,  if  it 
be  an  aftion  of  covenant,  as  it  (hall  appear  upon  the  evi- 
dence that  the  plaintiff  ought  in  juftice  to  have. 

Sefl.  44.  When  any  vefl'el  or  merchandizes  (hall  be 
infured,  a  policy  duly  (lamped  (hall  be  ifTued  or  made  out 
within  three  days  at  fartheft;  and  the  infurer  negleiSling 
to  make  out  fuch  policy  (hall  forfeit  100/.  to  be  recovered 
and  divided  as  other  penalties  may  be  by  the  laws  relating 
to  the  ftamp  duties;  and  all  promifTory  notes  for  afTu- 
rances  of  (hips  or  merchandizes  at  fea,  are  declared  void. 

Stat,  ig  Geo.  2.  cap.  37.  feet.  I.  No  afTurance  fhall 
be  made  by  any  perfon  or  bodies  corporate  on  any  (hip 
belonging  to  his  Majefty  or  any  of  his  fubje£ls,  or  on 
any  goods  on  board  any  fuch  (hip,  intereft  or  no  interefl, 
or  without  further  proof  of  intereft  than  the  policy,  or 
by  way  of  gaming  or  wagering,  or  without  benefit  of 
falvage  to  the  afTurer ;  and  every  fwcb  afTurance  (hall  be 
void. 

Sect.  2.  AfTurance  on  private  (hips  of  war,  fitted  out  by 
his  Majefty's  fubjefts  folely  to  cruize  againft  his  enemies, 
may  be  made  by  or  for  the  owners,  intereft  or  no  intereft, 
free  of  average,  and  without  benefit  of  falvage  to  the 
afTurer. 

Sect.  3.  Any  merchandizes  or  efTefls  from  any  ports 
in  Europe  or  America,  in  the  pofTeflion  of  the  Crowns  of 
Spain  or  Portugal,  may  be  afTured  in  fuch  manner  as  if 
this  a£l  had  not  been  made. 

Sect.  4.  It  (hall  not  be  lawful  to  make  re-a(Turance, 
unlefs  the  afTurer  be  infolvent,  become  bankrupt,  or  die; 
in  either  of  which  cafes  fuch  aflLrer,  his  executors,  ad- 
miniftrators  or  afligns,  may  make  re-afTurance,  to  the 
amount  of  the  fum  before  by  him  afTured  ;  provided  it  be 
ExprefTed  in  the  policy  to  be  a  re-afTurance. 

Sect.  6.  In  all  adions  brought  by  the  afTured  upon  any 
policy  of  afl'urance,  the  plaintiff  or  his  agent  (hall,  within 
fifteen  days  after  he  is  required  fo  to  do  in  writing  by  the 
defendant  or  his  agent,  declare  in  writing  what  fum  he 
hath  afTured  in  the  whole,  and  what  fums  he  hath  bor- 
lowed,  for  the  voyage  or  any  part  of  the  voyage  in 
Iqueftion. 

Sect.  7.  It  (hall  be  lawful  for  any  perfon  or  body  cor- 
porate, fued  on  any  policy  of  afTurance,  to  bring  into  court 
any  fum  of  money ;  and  if  any  fuch  plaintiff  refufe  to 
accept  fuch  fum  with  cofts  to  be  taxed  in  difcharge  of 
fuch  a£lion,  and  afterwards  proceed  to  trial,  and  the  jury 
affefs  not  damages  exceeding  the  fum  brought  into  court, 
fuch  plaintiff  (hall  pay  to  fuch  defendant  cofts  to  be  taxed, 
iSee  jlBottcmtp. 

2.  What  Jhall  be  deemed  baratry  and  deviation  j  and  of 
.tharging  and  difcharging  the  infurer  thereon. 

Baratry  is  when  the  matter  of  a  (hip,  or  the  mariners 
cheat  the  owners  or  infurers,  whether  by  running  away 
with  the  (hip,  finking  her,  deferting  her,  or  imbeziling 
the  cargo.     Diet.  Tr.  and  Com.  214, 

Baratry  of  the  mariners  is  a  difeafe  fo  epidemical  on 
(hipboard,  that  it  is  very  rare  for  a  mafter,  be  his  induftry 
never  fo  great,  to  prevent  it ;  a  fpan  of  villainy  on  Clip- 
board foon  fprcads  out  to  a  cloud,  for  no  other  caufe  but 
that  of  the  circiJar  encouragement  that  one  knavifti  ma- 
riner gives  another.  However  the  law  does  in  fuch  cafes 
impute  offences  and  faults  committed  by  them  to  the 
negligence  of  the  mafter;  and  were  it  otherwife,  the 
merchant  would  be  in  a  very  dangerous  condition.     The 
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reafons  why  he  ought  to  be  refponfible  are,  tliat  the 
mariners  are  of  Iiis  own  chufing,  and  under  his  correc* 
tion  and  government,  and  know  no  other  fupevior  ctl 
(hipboard  but  himfeif;  an"d  if  they  ae  faulty,  he  may 
correal  and  punifli  them,  and  juftify  the  fame  by  law: 
And  likewife,  if  the  h&.  is  apparently  proved  againlt  them, 
may  reimburfe  himfeif  out  of  their  wages.  Malloy,  h.  I. 
c.  3.  feci.  13.  cites  Roll.  Abr.  533.  Pafch.  11  fac.  in 
B.  R.  Horn  v.  Smith. 

And  therefore,  in  all  cafes  wherefoever  the  merchant 
loads  abroad  any  goods  or  merchandize,  if  they  be  loft, 
imbeziled,  or  any  other  way  damnified,  he  muft  be  re- 
fponfible  for  them  ;  for  the  very  lading  them  abroad 
makes  him  liable,  and  that  as  well  by  the  Common  law 
as  the  law  marine.  Aiolloj,  b.  1.  c.  3.  feet.  14.  cites 
I  Vern.  igo,  238.      r  Mod.  85.      2  Lev.  69. 

Nay,  if  his  mariners  go  with  the  fliip-boat  to  the  quay 
or  wharf  to  fetch  goods  on  (hipboard,  if  once  they  fiavc 
taken  charge  of  them,  the  mafter  becomes  immediately 
refponfible,  if  they  fteal,  lofe,  damnify  or  imbezil  them. 
Ahlloy,  b.  I.   c.  3.  feet.  15. 

Where  a  (hip  was  infured  againft  the  baratry  of  the 
mafter,  i^c.  in  an  aftion  brought  thereupon,  the  jury 
found  that  the  (hip  was  loft  by  the  fraud  and  nealigeiice 
of  the  mafter:  The  court  held,  that  if  the  n.after  run 
away  with  the  (hip,  or  imbezil  the  goods,  the  merchant 
may  have  an  adlion  againft  him  ;  for  it  is  reafonable  that 
merchants  who  hazard  their  ftoclcs  in  foreign  trafKck, 
fhould  fecure  themfelves  in  what  manner  they  think  pro- 
per, againft  baratry  of  the  mafter  and  all  other  frauds } 
and  this  muft  be  intended  fraud  in  the  mafter ;  not  9 
bare  negledt  :  and  they  all  agreed  that  fraud  is  baratry, 
tho' not  named  in  the  covenant;  but  negligence  miohj: 
not.     I  Mod.  c.  230,  231. 

Cambridge  brought  a  writ  of  error  upon  a  judgment 
given  againft  him  in  the  Common  Pleas,  in  an  a£lion 
brought  by  the  plaintiff  upon  a  policy  of  infurance  of  the 
(hip  Riga  Merchant,  at  and  from  Port  Mahon  to  London. 
And  ferjeant  Braithwaite  for  the  plaintiff  in  error  in- 
fifted,  that  the  judgment  was  erroneous,  becaufe  the  • 
breach  was  ill  afTigned  :  becaufe  the  policy  was,  that  the 
defendant  Cambridge  fhould  infure  the  faid  (hip,  among 
other  things,  againft  the  baratry  of  the  mafter,  and  all 
other  dangers,  damages  and  misfortunes,  which  (hould 
happen  to  the  prejudice  and  damage  of  the  faid  fliip;  and 
the  breach  affigned  was,  that  the  (hip,  in  the  faid  voyaae, 
per  fraudem  ^ negligent iam  magijlri  navis  pradictes  depr'ejfa 
is  fubverfa  fuit,  ^  totaliter  perdita  &  amijfa  fuit,  iS 
nullitis  valoris  devenit.  This,  he  infifted,  was  not  within 
the  meaning  of  the  word  baratry;  but  the  breach  fliould 
have  been  exprefs,  that  the  (hip  was  loft  by  the  baratry  of 
the  mafter.  Befides,  the  owner  of  the  goods  has  a  re- 
medy againft  the  owners  of  the  (hip,  for  any  prejudice  he 
receives  by  the  fraud  or  neglefl  of  the  mafter ;  and, 
therefore,  there  is  the  lefs  reafon  the  infurer  fliould  be 
liable.  Befides,  if  the  word  baratry  fhould  import  fraud, 
yet  it  does  not  import  negled;  and  the  fa£t  here  alleged 
is,  that  the  (hip  was  loft  by  the  fraud  and  negled  of  the 
mafter.  But  the  court  was  unanimoufly  of  opinion, 
that  there  was  no  occafion  to  aver  the  fad  in  the  very 
words  of  the  policy ;  but  if  the  fad  alleged  came  within 
the  meaning  of  the  words  in  the  policy,  it  is  fuilicient. 
Now  baratry  imports  fraud,  {Du  Frefne  Gkjfar.  verba 
Barataria,  fraui,  dolus,)  and  he  that  commits  a  fraud 
may  properly  be  faid  to  be  guilty  of  a  ncgled,  Wz.  of  his 
duty.  Baratry  of  a  mafter  is  not  to  be  confined  to  the 
mafter's  running  away  with  the  (hip ;  and  the  "eneral 
words  of  the  policy  ought  to  be  conftrued  to  extend  to 
loffes  of  the  hke  nature  as  thofe  mentioned  before.  Now 
loffes  arifing  from  the  fraud  of  the  mafter,  are  of  the 
fame  nature  as  if  he  had  run  away  with  the  (hip,  fup- 
pofing  baratry  was  to  be  confined  to  that  which  it  is  not, 
becaufe  it  imports  any  fraud.  And  the  judgment  was 
affirmed,  April  27,  1724,  Ld.  Raym.  1349.  Knight  v. 
Cambridge.     Stran.  581.  S.  C. 

The  (hip  the  Gothic  Lyon  being  advertifed  to  be  going 
to  Marfeilles,  goods  were  (hipt  on  board  her  on  behalf  of 
the  plaintiff,  and  a  bill  of  lading  figned  by  the  mafter, 
whereby  he  undertakes  to  go  a  droite  route  a  Marfeilles,  and. 

the 
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the  defendant  under-wrote  a  policy  from  Falmouth 
(where  the  goods  were  tjken  in)  to  MarfeilUs.  Before  the 
Ihip  departed  from  the  port  of  London,  another  advertife- 
nient  was  publifhed  for  goods  to  Genoa,  Leghorn  and 
Naples  ;  and  the  plaintiff's  agent  was  told,  it  was  inten- 
ded to  £:o  to  thofe  ports  firft,  and  then  to  come  back  to 
Marfeilles :  Bit  he  infifted  that  his  bargain  was  to  go 
firft,  or  dire£lly  to  Marfeilles,  and  he  would  not  confent 
to  let  her  pafs  by  Marfeilles,  or  alter  his  infurance.  The 
Clip  however  did  pafs  by  Marfeilles,  and  after  delivering 
her  cargo  at  the  other  ports,  fet  out  on  her  return  for 
Marfeilles  with  the  plaintiff's  goods  ;  but  in  her  voyage 
thither,  was  blown  up  in  an  engagement  with  a  Spanifh 
iliip.  And  in  an  adlion  upon  the  policy,  the  breach  was 
aiTigned  of  a  lofs  by  the  baratry  of  the  matter.  And 
the°plaintifF  infilled,  that  any  fraud  or  maiverfation  of 
the  mafter  was  within  the  meaning  of  the  word  baratry. 
Du  Frefne  terms  it  dolus  qui  fit  in  contrailibus  ;  and  fo  do 
all  the  didionaries,  as  Florio's  Italian  Diiiionary  verbo 
Baratria,  Minjheu,  Furetier,  tffc.  And  that  in  the  cafes 
of  Knight  and  Cambridge  (the  preceding  cafe)  and  Knight 
and  Dodd,  where  the  lofs  was  laid  to  be  per  fraudem  of 
the  mafter,  the  court  held  it  a  good  affignment  of  a 
breach,  there  being  the  word  baratry  in  tlie  policy.  The 
defendant's  counfel  infifted,  this  was  no  more  than  a 
deviation,  in  which  cafe  the  infurer  was  difcharged,  and 
the  plaintiff's  remedy  is  againft  the  owners  or  mafter. 
That  this  cannot  be  called  a  crime  in  the  mafter,  when 
he  is  acfling  all  the  while  for  the  benefit  of  his  owners. 
The  Chief  Juftice  in  his  dirediion  to  the  jury  told  them, 
that  this  being  againft  the  exprefs  agreement  to  go  firft 
to  Marfeilles,  feemed  to  be  more  than  a  common  de- 
viation, being  a  formed  dcfign  to  deceive  the  contrac- 
tor ;  and  compared  it  to  the  cafe  of  failing  out  of  port 
without  paying  duties,  whereby  the  fliip  was  fubjedled  to 
forfeiture,  and  which  has  been  held  to  be  baratry.  The 
jury  ftaid  feme  time,  and,  upon  their  return,  aflced  the 
Chief  Juftice,  whether  if  the  mafter  was  to  have  no  be- 
nefit to  himfelf  by  paffing  by  Marfeilles,  and  went  only 
for  the  benefit  of  his  owriers,  that  would  be  a  baratry  ? 
And  the  Chief  Juftice  anfwering,  no,  they  found  for 
the  defendant.  And  now  a  new  trial  being  moved  for, 
the  cafe  was  argued  ;  and  all  the  court  was  of  opinion 
that  the  verdid  was  right.  For  the  mafter  has  ailed  con- 
fiftent  with  his  duty  to  his  owners,  and  the  plaintiff's 
agent  knew  of  the  intended  alteration  before  the  goods 
were  put  on  board,  and  might  have  refufed  to  (hip 
them,  or  have  altered  the  infurance.  To  make  it  ba- 
ratry, there  muft  be  fometbing  of  a  criminal  nature,  as 
well  as  a  breach  of  contrad ;  and  that  here  the  breach 
being  afligned  only  on  the  baratry,  was  not  fupported  by 
the  evidence.  So  the  defendant  had  judgment.  Stran. 
1173.    16  Geo.  2.  Stamina  v.   Brown. 

The  infurance  was  from  Carolina  to  Lifhon,  and  at 
and  from  thence  to  Briftol :  It  appeared  the  captain  had 
taken  in  fait,  which  he  was  to  deliver  at  Falmouth  be- 
fore he  went  to  Briflol ;  but  the  (hip  was  taken  in  the 
direft  road  to  both,  and  before  (he  came  to  the  point 
where  fhe  would  turn  off  to  Falmouth.  And  it  was 
held  the  infurer  was  liable ;  for  it  is  but  an  intention  to 
deviate,  and  that  was  held  not  fufHcient  to  difcharge  the 
under-writer.  In  the  cafe  of  Carter  v.  The  Royal  Ex- 
change Affurance  Company,  where  infurance  was  from 
Honduras  to  London,  and  a  confignment  to  Amjlerdam  ;  a 
lofs  happened  before  (he  came  to  the  dividing  point  be- 
tween the  two  voyages,  which  the  infurers  was  held  to 
pay  for.     Stran.  1249.    19  Geo.  2.  Fojler  v.  IVilmor. 

The  (hip  Mediterranean  went  out  in  the  merchants 
fervice  with  a  letter  of  marque,  and  being  bound  from 
Brijlol  to  Newfoundland  was  infured  by  the  defendant. 
In  her  voyage  (he  took  a  prize,  and  returned  with  it  to 
Briflol,  and  received  back  a  proportional  part  of  the  pre- 
mium. Then  another  policy  was  made,  and  the  (hip  fet 
out  with  exprefi  orders  from  the  owners,  that  if  they 
took  another  prize  they  (hould  put  fome  hands  on  board 
fuch  prize,  and  fend  her  to  Briflol;  but  tjie  (hip  in  quef- 
tion  (hould  proceed  with  the  merchants  goods.  Another 
prize  was  taken  in  the  due  courfe  of  the  voyage,  and 
the  captain  gave  orders  to  fome  of  the  crew  to  carry  the 
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prize  to  Briflol,  and  defigned  to  go  on  to  Newfoundland  ; 
but  the  crew  oppofed  him,  and  infifted  he  fliould  go 
back,  though  he  acquainted  them  with  the  orders  ;  upon 
which  he  was  forced  to  fubmit,  and  in  his  return  his  own 
(hip  was  taken,  but  the  prize  got  in  fafe.  And  now  in 
an  adfion  againft  the  infurers  it  was  infifted,  that  this 
was  fuch  a  deviation  as  difch.arged  them.  But  the  court 
and  jury  l.eld,  that  this  was  excufed  by  the  force  upon 
the  mafter,  whxh  he  could  not  refift  ;  and  therefore  fell 
within  the  excufe  of  neceftity,  which  had  always  been 
allowed.  The  plaintiff's  counfel  would  have  made  ba- 
ratry of  it,  but  the  Chief  J.  thought  it  did  not  amount 
to  that,  as  the  fliip  was  not  run  awav  with  in  order  to 
defraud  the  owners.  So  the  plaintiff  had  a  verdift  for 
the  fum  infured,  Stran.  1264.  2  Geo,  2.  Elton  v. 
Brogden. 

Cafe  upon  a  policy  which  was  to  infure  the  ff^il- 
Ham  Galley  in  a  voyage  from  Bremen  to  the  port  of 
London,  warranted  to  depart  with  convoy :  The  cafe 
was,  tiie  galley  fet  fail  from  Bremen  under  convoy  of  a 
Dutch  man  of  war  to  the  Elb,  where  they  were  joined 
with  two  other  Dutch  men  of  war,  and  feveral  Dutch 
and  ^ng///?;  merchant- (hips  ;  whence  they  failed  to  the 
Texel,  where  they  found  a  fquadron  of  Englifh  men  of 
war  and  an  admiral :  After  a  ftay  of  nine  weeks  they 
fet  out  from  the  Texel,  and  the  galley  was  feparated  in 
a  ftorm,  and  taken  by  a  French  privateer,  taken  again 
by  a  Dutch  privateer,  and  paid  80/.  falvage.  And  it 
was  ruled  by  Holt  Ch.  J.  that  the  vo3'age  ought  to  be 
according  to  ufage,  and  that  their  going  to  the  Elb, 
though  in  fad  out  of  the  way,  was  no  deviation  ;  for 
till  the  year  1703,  there  was  no  convoy  for  (hips  di- 
redfly  from  Bremen  to  London  :  And  the  plaintiif  had  a 
verdid.      2  Salk.  445.   Feb.  14,    1704.   Bond  v.  Gonfaks, 

If  after  a  policy  of  infurance  a  damage  happens,  and 
afterwards  in  the  fame  voyage  a  deviation,  yet  the  afl'ured 
(hall  recover  for  what  happened  before  the  deviation; 
for  the  policy  is  difcharged  from  the  time  of  the  devia- 
tion only.  Vid.  Shower  129.  Kemp  and  Andreivs.  2 
Salk.  444. 

3.  Of  the  conflruction  of  policies,  having  the  words  war' 
ranted  to  depart  with  convoy. 

The  plaintiff  infured  on  goods  in  the  John  and  Jane 
from  Gottenburgh  to  London  with  a  warranty  to  depart 
with  convoy  from  Fleckery.  In  July  1744,  the  (hip  failed 
from  Gottenburgh  to  Fleckery,  and  there  (he  waited  for 
convoy  two  months.  On  the  21ft  of  September  at  nine 
in  the  morning  three  men  of  war,  who  had  an  hundred 
(hips  in  convoy,  flood  off  Fleckery  and  made  a  fignal  for 
the  (hips  there  to  come  out,  and  likewifc  fent  in  a  yawl 
to  order  them  out.  There  were  fourteen  (hips  waiting, 
and  the  John  and  Jane  got  out  by  twelve  o'clock,  and 
one  of  the  firft,  the  convoy  having  failed  gentiv  on,  and 
being  two  leagues  a-head.  It  was  a  hard  gale,  and  by  fix 
in  the  afternoon  came  up  with  the  fleet,  hut  could  not 
get  to  either  of  the  men  of  war  for  failing  orders,  on  ac- 
count of  the  gale  of  wind.  It  was  ftormy  all  night,  and 
at  day-break  the  (hip  in  queftion  was  in  the  midft  of  the 
fleet,  but  the  weather  was  fo  bad  that  no  boat  could  be 
fent  for  failing  orders.  A  French  privateer  had  failed 
amongft  them  all  night,  and  the  22d,  it  being  foggy,  at- 
tacked the  John  and  Jane  about  two,  who  kept  a  run- 
ning fight  till  dark,  which  was  renewed  the  next  morn- 
ing, when  (he  was  taken.  For  the  defendant  it  was  in- 
fifted, that  this  (hip  was  not  under  convoy,  nor  is  ever 
confidered  fo  till  they  have  received  failing  orders ;  and 
if  the  weather  would  not  permit  the  captain  to  get  them, 
he  (hould  have  gone  back.  But  the  Chief  Juftice  and 
jury  were  both  of  opinion,  that  as  the  captain  had  done 
every  thing  in  his  power,  it  was  a  departing  with  convoy  ; 
and  thefe  agreements  are  never  confined  to  precife  words; 
as  in  the  cafe  of  departing  with  convoy  from  London, 
where  the  place  of  rendezvous  is  Spithcad;  a  lofs  in  going 
thither  is  within  the  policy.  So  that  the  plaintiff  reco- 
vered.    Stran.  1250.    ig  Geo.  2.  Fictorin  v.  Cleeve. 

On  an  infurance  from  London  to  Gibraltar,  warranted 
to  depart  with  convoy,  it  appealed  there  was  a  convoy 

appointed 


I     N     S 

appointed  for  that  trade  at  Spithead,  and  the  (V,ip  Ranker 
havins:  tried  for  convoy  in  the  t)owm,  proceeded  for 
Spiih.-ad,  and  was  taken  in  lier  way  thither.  The  in- 
lurers  infifted  that  this  being  the  time  of  a  French  war, 
the  (hip  (hould  not  have  ventured  through  the  channel, 
but  have  waited  in  the  Downs  for  an  occafional  convoy. 
And  many  merchants  and  .fKce- keepers  were  examined 
to  that  purpofe.  But  the  Chief  Juftice  held  that  the  (hip 
was  to  be  confidered  as  under  the  defendant's  infurance  to 
a  place  of  general  rendezvous,  according  to  the  interpreta- 
tion of  the  words  warranted  to  depart  with  convoy.  Sa/k. 
443,  445.  And  if  the  parties  meant  to  vary  the  infu- 
rance from  what  is  commonly  underftood,  they  (hould 
have  particular iz'd  her  departure  with  convoy  from  the 
Downs.  The  juries  were  compofed  nf  merchants,  and  in 
both  cafes  found  for  the  p.'ainiiffi  upon  the  (trength  of 
this  dlre^ftion.  Stran.  1265.  2  Geo.  2.  Gon/on  v .  A'lorely, 
and  Ci.imbcl  v.  Bordieu. 

Adion  on  a  policy  of  infurance  ;  the  defendant  pleaded 
non  ajfuwff.l,  and  the  jury  found  the  policy,  by  which 
the  infurers  undertook  againft  the  perils  of  the  fea,  pirates, 
enemies,  i^c.  from  London  to  Venice,  warranted  to  depart 
with  convoy.  Et  per  cur.  The  words  warranted  to  de- 
part with  convoy,  n)ean  only  tha:  he  will  leave  the  port, 
and  fail  with  the  convoy  without  any  wilful  default  in 
the  matter  ;  therefore,  if  by  default  of  the  mafter,  the 
(hip  is  fe^/arated  and  taksn,  the  infurers  are  not  liable  ; 
but  if  there  be  no  default,  the  mafter  having  done  all  that 
could  be  done,  and  tre  (hip  is  taken,  they  are  liable:  So 
if  the  (hip  be  loft  by  fttefs  of  weather;  for  tiey  infure 
againft  thcfc  by  their  own  agreciv.ent.  2  Salk.  443.  Hill. 
llV.  y  M.  in  B.  R.  Jcffcries  v.  Legandra,  S.  C.  3 
Lev.  320.  4  Mid.  58.  I  Shozu.  320.  Carth.  2 1 6. 
Bolt's  Rep.  465. 

Aftion  on  a  policy  of  infurance  by  the  defendant  at 
London,  infuring  a  Clip  from  thence  to  the  Eajl- Indies, 
warranted  to  convoy  ;  and  fiiews  that  the  (hip  went  from 
London  to  the  Dozens,  and  from  thence  with  convoy,  and 
was  loft.  After  a  fri\'o!ous  plea  and  demurrer,  the  cafe 
llood  upon  the  declaration  ;  to  which  it  was  objefled,  that 
there  was  a  departure  wi:hcut  convoy.  Et  per  cur.  The 
claufe  v.-arranted  to  depart  with  convoy,  muft  be  conftrued 
according  to  the  ufage  among  merchants,  i.e.  from  fuch 
place,  where  convoys  arc  to  be  had,  as  the  Doivns,  i^c. 
Holt  Chief  Juftice  contra  ;  We  take  notice  of  the  laws  of 
merchants  that  are  general,  not  of  thofe  that  are  particular 
ufafes.  It  'I's  no  part  of  the  law  of  merchants  to  take 
convoy  in  the  Downs.  2  Salk.  443.  Mich.  4  fF.  &  AI. 
in  B.  R.   Lethulier's  cafe. 

The  words  warranted  to  depart  with  convoy  have  been 
refolvcd  to  import,  by  the  ufjge  of  merchants,  a  conti- 
nuance with  that  convoy  as  long  as  may  be.  Luc.  Rep. 
287.    , 

The  phintifF  being  fued  at  law  upon  a  policy  of  infu- 
rance of  a  (hip,  and  againft  the  baratry  of  the  mafter, 
which  was  affigned  in  the  declaration,  brought  his  bill  in 
Chancery  to  be  relieved  ;  and  moved  for  an  injundtion  ; 
charging  that  one  Alattheivs  the  mafter,  and  alfo  owner 
of  the  (hip,  had,  before  the  voyage,  entered  into  a  bot- 
tomry bond  to  the  defendant  for  200/.  and  that  after,  by 
bill  of  fale,  he  affigned  over  his  intereft  in  the  (hip  to  the 
defendant  as  a  fecurity  for  this  200 A  and  infiftcd  that 
Matthews  was  neverthelefs  in  equity  to  be  confidered  as 
owner  of  the  (hip,  tho'  in  law  the  ownerfhip  and  property 
would  be  looked  upon  to  be  in  the  defendant,  and  in- 
fixed, that  the  owner  of  a  (hip  could  not,  either  in  law 
or  equity,  be  guilty  of  a  bjratry  concerning  the  (hip,  and 
therefore  prayed  an  injunction,  and  that  the  policy  might 
be  delivered  up.  The  voyage  infured  was  from  London  to 
Marfeiltcs,  and  from  thence  to  fome  port  in  Holland. 
The  cafe  was,  that  the  mafter  failed  with  the  (hip  to 
Alarfeilles,  and  then,  inftead  of  purfuing  the  voyage, 
failed  to  the  IVeJl-Indies,  and  there  fold  the  (hip,  and  died 
infolvent.  Thefe  matters  being  confefled  by  the  anfwer, 
an  injundion  was  moved  for  on  the  principle,  that  a 
mortgagor  is  to  be  confidered  in  equity  as  owner  of  the 
thing  mortgaged,  and  that  Matthews,  the  mafter,  being 
owner,  could  not  be  guilty  of  baratry.  To  (hew  which, 
Vol.  II.  N°95. 
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a  cafe  was  cited  of  Hanna  and  Brown,  where  it  waS 
determined  the  preceding  term  in  the  King's  Bench. 
Lord  Hardwick  Chancellor :  B.iratry  is  an  aft  of  v.rong 
done  by  the  mafter  againft  the  (hip  and  goods  ;  and  this 
being  in  the  cafe  of  a  (hip,  the  queftion  will  be,  who  is 
to  be  confidered  as  the  owner?  There  are  feveral  cafes 
that  might  be  put  where  baratry  may  be  aftigned  as  the 
breach  of  an  affurance,  and  baratry  or  not,  is  a  queftion 
properly  determinable  at  law  ;  but  here  it  is  not  fo,  for 
the  courts  of  law  will  not  confider  a  mortgagor  as  having 
any  right  or  intereft  in  the  thing  mortgaged  ;  and  there 
are  many  cafes  where  a  man  may  come  into  a  court  of 
equity  for  relief,  in  refpedl  of  a  part  only  of  his  cafe. 
It  might  indeed  be  confidered  at  law,  whether  what  the 
mafter  hath  d^^ne,  fuppofing  him  owner  or  not,  w.is  not  a 
breach  of  the  contract,  as  mafter  of  ihc  (hip,  and  fo  a 
baratry ;  and  this  may  be  confidered  likewife  in  this 
court.  But  at  law  a  defendant  cannot  read  part  of  the 
plaintiff's  anfwer  to  a  bill  brought  againft  him  here; 
the  whole  anfwer  muft  be  read,  which  hath  been  often  a 
reafon  for  this  coua  interpofing  by  injunflion  upon  a 
plaint  at  law  ;  and  confidering  the  mixed  nature  of  this 
cafe,  I  think  an  injundlion  ought  to  be  granted.  Or- 
dered accordingly.  Diet.  Tr.  and  Com.  147.  16  Geo.  2. 
Lew  en  v.  SvoaJJo. 

Tfie  plaintiffs  being  merchants  refiding  at  Gibraltar, 
and  one  of  them  coming  to  London  to  purcl  afe  gocils  fit 
for  the  |_lace,  bought  to  near  the  value  of  3CC0/.  and  in 
order  to  forward  them  to  the  aforefaid  phice,  he  took 
freight  on  the  (hip  Ranger,  Captain  Taylor,  which  he  faw 
put  up,  as  ufual,  at  the  Royal  Excliange  and  Portugal 
cofFee-houfe,  with  a  declaration  inferted  in  the  fiiid  ad- 
vertifement,  that  the  (hip  was  to  fail  with  the  firft  con^ 
voy  ;  and  in  confequence  thereof  he  fhipped  his  r.ncrchan- 
dizeand  made  infurance  thereon  to  the  amount  of  2S30/. 
and  inferted  in  the  policy  the  words  warranted  to  depariwith 
convoy,  in  conformity  with  the  faid  declaration.  The 
(hip  when  loaded  failed  from  Grave/end  the  4!h  of  May 
1746,  on  her  voyage,  and  arrived  in  the  Doivns  the  7ih, 
where  they  continued  till  the  21ft,  in  company  u'ith  the 
Otter  (loop  of  war,  fome  Englijh  merchant  (hips,  and  three 
Dutch  Eafi-lndia  fhips.  Captain  Taylor,  whilft  he  lay  in 
the  Downs,  having  received  intelligence  that  the  convoy 
at  Spitbead  was  ready  to  fail,  went  on  board  the  Otter 
floop,  in  order  to  follicit  the  commander's  taking  h.'ni 
under  his  proteflion  to  Spithead ;  but  this,  the  faid  gentle- 
man informed  him,  was  not  in  his  power  to  comply  witiv, 
as  he  was  ordered  on  a  cruize  over  to  the  coaft  of  France, 
whereupon  Captain  Taylor  went  on  board  the  Commodore 
of  the  Dutch  Eaji-India  (hips,  who  promifed  to  take  the 
Ranger  under  convoy  to  Spithead.  (i)n  the  12th  of  Aiav, 
the  Otter  (Inop,  the  Dutch,  and  the  Ranger  weighed  an- 
chor, as  did  alfo  fome  Englijh  (hips  for  the  benefit  of  that 
convoy  ;  and  a  few  hours  after  they  were  under  fail,  the 
Otter  (loop  parted  from  them  on  her  cruize,  and  the 
Ranger  kept  company  with  the  three  Dutch  (hips,  till  be- 
tween four  and  five  o'clock  the  next  afternoon  (beinj  the 
13th)  when  (in  her  dire£t  courfe  to  Spithead)  ftie  w-is 
attacked  by  a  French  privateer,  called  the  Refource,  within 
three  miles  of  the  Dutch  Eajl-lndia  men,  and  eighteen  of 
Spithead,  where  (he  was  to  join  the  convoy  to  Gibraltar, 
and  after  fome  refiftance  (he  was  taken  and  carried  into 
Havre- de-Grace,  and  there  regularly  condemned.  The 
plaintiff,  on  the  aforefaid  capture,  applied  to  the  refpec- 
tive  underwriters  (and  among  them  to  the  defendant)  rei 
quiring  fatisfacfion  for  his  lofs;  but  they  abfolutely  refufed 
paying  any  thing,  infifting  that  the  (hip  had  not  failed 
according  to  the  terms  of  the  policy,  viz.  at  and  from 
London  to  Gibraltar,  warranted  to  depart  with  convoy, 
but  as  (he  departed  without  convoy  (which  (he  oui;ht  not 
to  have  done)  and  was  taken  in  confequence  thereof,  the  in- 
furers are  not  bound  to  fatisfy  a  lofs,  which  they  were  neve.r 
obliged  to  be  anfwerable  for;  that  the  (hip  ought  to  have 
ftaid  till  a  convoy  offered,  and  not  gone  to  fcek  at  fuch  a 
diftance,  as  evidently  expofed  her  to  be  taken  in  getting 
thither.  On  the  contrary,  the  plaintiff  pleaded,  thai 
they  had  complied  with  the  tenor  of  the  policy,  that  the 
defendant  mifconceived  the  natural  conftruftion  of  the 
4  E  Words 
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words  warranted  to  depart  with  convoy,  as  they  did  not  I 
imply  that  the  (hip  ought  to  have  departed  with  convoy 
from  the  port  of  London  ;  as  the  rendezvous  for  fhips, 
bound  to  Gibraltar  and  the  Streights,  is  generally  at  Spit- 
head,  where  they  join  the  convoy  ;  and  altho'  poffibly 
there  may  be  an  inftancc  or  two  of  a  convoy  failing 
from  the  Nore  and  the  Downs  to  Gibraltar,  yet  this  is  an 
uncommon,  accidental  thing,  and  was  not  to  have  been 
expefted  on  this  occafion  ;  on  the  contrary,  it  was  then 
known,  that  the  convoy  for  thofe  parts  was  to  be  at  Spit- 
head,  and  many  (hips  went  there  from  London  to  take 
the  benefit  of  it,  fo  that  the  warranty  could  only  be  un- 
derftood  from  Spithead,  as  it  was  from  the  convoy  there 
the  Captain  was  to  make  his  failing  orders;  befides,  as  it 
was  unfafe  to  lie  in  the  Downs  without  a  man  of  war, 
the  plaintlfF  conceives  lY\t  Ranger  would  have  run  a  much 
greater  rifque,  in  continuing  after  the  Otter's  departure, 
than  (lie  did  in  failing  with  her  and  the  Dutch  (hips,  tho' 
they  were  no  regular  convoy  ;  and  the  plaintiff  paid  the 
fame  premium  for  his  infurance  as  was  given  on  feverai 
(hips  at  the  fame  time,  with  a  warranty  to  depart  from 
any  port  of  the  channel ;  and  it  was  the  opinion  of  fe- 
verai merchants,  that  (hips  failing  with  convoy  are  to 
make  the  beft  of  their  way  to  the  convoy,  and  not  (tay 
for  an  immediate  one.  The  jury  found  a  verdift  for  the 
plaintiff.  Lex  Mercat.  Rediviv.  I'l.  Gordon  and  Murray 
V.  Morley,  Sittings  af:er  Alichaelmas  term  at  Guildhall, 
1746. 

For  more  learning  on  this  fubjeH,  fee  HLalD  Of  iltllS"  Of 

ctclian^c,  3nfHrantc«(,  &c. 

3|ntaKCi:S!,  Were  a  fort  of  thieves  in  Riddefdale,  in  the 
fartheft  Northern  parts  of  England,  mentioned  9  Hen.  5. 
cap.  8.  and  fo  called,  becaufe  they  dwelling  within  the 
liberty,  did  take  in  and  receive  fuch  booties  of  cattle, 
and  other  things,  as  their  confederates  the  out-pariners 
brought  in  to  them  from  the  borders  of  Scotland, 
Cowell,  edit.  1727.     See  ^Dut^artUCr?, 

SltttalTai'C.    See  CalTum. 

^ntentiment  of  laiU,  {IntelkSlus  legis,)  The  under- 
fianding,  intention,  and  true  meaning  of  law.  Co.  on 
Litt.  fol.  78.  fays,  the  judges  ought  to  judge  according 
to  the  common  intendn  ent  of  law. 

By  intendment  of  law  every  parfon,  or  recf^or  of  a 
church,  is  fuppofed  to  be  refident  in  his  benefice,  unlefs 
the  contrary  be  proved.     Co.  Lit.  78.  b. 

One  part  of  a  manor   by  common  intendment,  (hall 
not  be  of  another  nature  than  the  reff.     Co.  Lit.  78.  h. 
Of  common  intendment  a  will  (hall  net  be  fuppofed  to 
be  made  by  collufion.     Co.  Lit.  78.  b. 

The  law  prefumes  that  every  one  will  afl  for  his  bcft 
advantage;  and  therefore  credits  the  party,  in  whatfo- 
cver  is  to  his  own  prejudice.     Fin.  Law  10.      A^ax.  53. 

Ufury  (hall  not  be  intended,  unlefs  it  be  exprefsly 
found  by  the  jury.  Arg.  Bridgm.  112.  Mich.  15  Jac. 
cites  10  Rep.  59.  Chancellor  of  Oxford's  cafe. 

Covin  (hall  not  be  intended  or  ptefumed  in  law,  unlefs 
it  be  exprefsly  averred.  Arg.  Bridgm.  112.  cites  the  cafe 
of  Tyrer  v.  Littleton. 

When  one  word  may  have  a  double  intendment,  one 
according  to  the  law,  and  another  againft  the  law,  that 
intendment  fhall  be  taken  which  is  according  to  the  law; 
and  this  by  a  reafonable  intendment.  3  Bulf.  306. 
Mich.  I  Car.   B.  R.      Teh.  50.  Game  v,  Harvey. 

Jfntent,  or  ^ntenCiotl.  The  words  of  deeds  (hall  be 
conttrued  according  to  the  intent  of  the  parties,  and  not 
other  wife.  PI.  C.  ibo.  b.  Pafcb.  ^  M.  i.  Throgmorton 
V.   'Tracy. 

The  intent  (hall  be  deftroyed  where  it  does  not  aoree 
with  the  law.     PL  C.  162.  b.  Throgmorton  v.  Tracy. 

In  every  agreement  the  intent  is  the  chief  thing  that  is 
to  be  confidered  ;  and  if  by  the  adt  of  God,  or  other 
means  not  arifing  from  the  party  himfelf,  the  agreement 
be  performed  according  to  the  words,  yet  the  party  (hall 
perform  it  as  near  ti.e  intent  as  he  may.  Arg.  PI.  C. 
ago.   Trin.  7  Eliz.   in  cafe  of  Chapan  v.  Dalton. 

Common  ufage  and  reputation  frequently  governs  the 
matter,  and  direds  the  intention  of  tl  e  parties  ;  as  upon 
fale  of  a  barrel  of  beer  the  barrel  is  not  fold,  but  upon 
iale  of  a  hogfhead  of  wine  it  is  other  wife.     Savil  124. 
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Mich.  32  y  33  Eliz.  in  cafe  of  Matthew  al.  Bijhop  v 
Harcourt.  Hard.  3.  Arg.  trin.  1655.  in  fcacc.  in  cafe 
of  Ernly  v.   Lord  Falkland  and  Doddington. 

The  intention  of  a  man  is  not  always  to  be  purfued 
in  equity  ;  as  if  a  man  fettles  a  term  in  truft  for  one  and 
his  heirs,  yet  it  (hall  go  to  the  executor  ;  per  Lord  North 
Pafch.  1683.  Fern.  164.  in  cafe  of  A  of  Norfolk  v. 
Howard. 

On  a  treaty  of  marriage,  the  man  and  woman  having 
each  of  them  copyholds  of  inheritance,  they  mutually 
furrender  the  fame  to  the  ufe  of  them  two  and  the  fur- 
vivor,  and  the  man  dies  before  marriage.  On  his  death 
which  was  about  thirty  years  fince,  the  woman  entered 
and  enjoyed  the  copvhold  ever  fince ;  it  was  infilled  to 
be  a  truft  for  the  hjfband  and  his  heirs  till  the  marriage- 
and  Jeffries  C.  decreed  a  re-furrender,  and  an  account 
of  the  profits  from  the  death  of  the  man.  Hill.  1686. 
Vern.  432.  Hammond  v.  Hicks. 

All  deeds  are  but  in  nature  of  contracts,  and  the  intent 
of  the  parties  reduced  into  writing,  and  the  intention  is 
to  be  chiefly  regarded.  In  an  zii  of  parliament  the  in- 
tention appearing  in  the  preamble  (hall  controul  the  let- 
ter of  the  law  ;  and  from  the  regard  that  the  law  itfelf 
gives  to  the  intention  of  the  party,  it  is  that  where  there 
is  fine  by  render  there  fhall  be  no  dower,  and  fo  a  rent 
or  recognizance  (hall  notbeextingui(hed  by  levying  a  fine 
to  the  party.  Per  Mafier  of  the  Rolls.  Pafch.  1688. 
Fern.  58.  in  cafe  of  Baden  v.  E.  of  Pembroke.  See  14 
Fin.  Abr.   tit.  Intent. 

3!ntCr  Cancm  $  Ilipitm,  Words  ufed  formerly  in  ap- 
peals  to  fignify  the  crime  being  done  in  the  twilight. 
M.  filla  N.  de  Okele  appellat  J.  C.  pro  raptu  is'  pace  re- 
gis fracJa  die  Martis  prox.  iffc.  Inter  canem  &  lupum,  /. 
in  crepufculo,fllicet,  Angllce  twilight,  ;.  inter  diem  13  noc- 
tem,  bfc.      Inter    Placita   de  Trin.    7   Ed.    i.  Rot.   12 

Glouc. In  placit.  de  domo  combujia  malltiofe,  hora  vef- 

pertina,  fc.  Inter  canem  &  lupum  venerunt  malsfaclores, 
is'c.  Plac.  Cor.  apud  Novum  Caftrum.  24  Ed.  6.  Rot. 
6.  This  in  Herefordflnre,  they  call  the  mock-Jliadoiv,  cor- 
ruptly the  mock  fhade  ;  and  in  the  north,  day-light's  gate; 
others  betwixt  hawk  and  buzzard.  Cowell,  edit.  1727. 
3!nten:0mm0ntng,  Is  where  the  commons  of  two 
manors  lie  together,  and  the  inhabitants  of  both  have 
time  out  of  mind  depaf^ured  their  cattle  promifcuoufly 
in  each.      Cowell,  edit.    1727. 

SintCtDiCtion,  (Interdlaio  and  Interdlaum)  Has  the 
fame  fignification  in  the  Common,  as  it  hath  in  the  Ca- 
non law,  which  thus  defines  it  :  Interdiaio  eft  cenfura  ec- 
clefiaftica  prohlbcns  adminiftratlonem  dlvinorum.  And  (b 
it  is  ufed  22  //.-;:.  8.  cap.  12.  iff  25  ejufdem,  cap.  23. 
Eodem  anno  rclaxatum  eft  interdidum  Oxoniee,  quod  au- 
thorltate  Domini  Joh.  Eplfcopl  Line,  propter  clerlcldium  (sf 
facrilegia  anno  proximo  praterlto  fuit  ilia  turn.  Waif.  Hiff. 
Anno  1357.  So  that  an  inierdla  is  a  general  excommtj- 
nicationofa  whole  country  or  province":  'Tis  mentioned 
in  fome  of  our  hlftorians,  viz.  Knighton  tells  us,  Anna 
1208,  that  the  pope  excommunicated  King  John,  and 
all  his  adherents,  Et  totam  terram  Anglicanam  fuppofuit 
InterdiHo,  which  began  the  firft  Sunday  after  Eafter,  and 
continued  fix  years  and  one  month  ;  during  all  which 
time  nothing  was  done  in  the  churches  befides  baptifm 
and  confeffions  of  dying  people  :  The  form  of  it  is 
thus : 

"  In  the  name  of  Chrif,  We  (the  bi(hop)  in  the  be- 
half of  the  Father,  Son  and  Holy  Ghoft,  and  in  behalf 
of  St.  Peter  the  chief  of  the  apoftles,  and  in  our  own  be- 
half, do  excommunicate  and  interdin  this  church,  and 
all  the  chapels  thereunto  belonging,  that  no  man  from 
henceforth  may  have  leave  either  of  God,  or  St.  Peter, 
the  chief  of  the  apoftles,  to  fing  mafs,  or  to  hear  it,  or  in 
any  wife  to  adminifter  any  divine  office,  nor  to  receive 
God's  tithes  wiihout  our  leave.  And  whoever  (hail  pre- 
fume  to  fing  or  hear  mafs,  or  perform  any  divine  office, 
or  receive  God's  tithes,  contrary  to  this  InterdlSl  on  the 
part  of  God  the  Father  Almighty,  and  of  the  Son,  and 
of  the  Holy  Ghoft ;  and  on  the  behalf  of  St.  Peter,  and 
all  the  faints;  let  him  be  excommunicated  and  accurfed, 
and  feparated  from  all  Chriftian  fociety,  and  from  en- 
tring  into  holy  mother  church,  where  there  is  forgive- 
I  ncls 
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nefs  of  fins  ;  and  let  him  be  anathema  maran  atha  for 
ever  with  the  devils  in  hel).  Fiat,  fiat,  fiat.  Amen." 
Du  Gauge. 

3|ntCCett,  (J^ff'JP)  Is  ufually  taken  for  a  term,  or 
chattel  real,  and  more  particularly  for  a  future  term  ; 
in  which  cafe  it  is  faid  in  pleading.  That  he  is  polTeffed 
de  interejfe  termini :  But  ex  vi  termini  in  a  legal  fenfe,  it 
extends  to  eftates,  right  and  titles  that  a  man  hath  of, 
in  or  to,  or  out  of  lands ;  for  he  is  truly  faid  to  have 
an  intereft  in  them.     Co.  on  Litt.  fol.  345. 

The  Lord  Mouhtjoy,  feifed  of  the  manor  of  Canford 
in  fee,  did  by  deed  indented  and  inrolled  bargain  and  fell 
the  fame  to  Brown  in  fee,  in  which  indenture  this  claufe 
was  contained,  provided  always,  and  the  faid  Brown  did 
covenant  and  grant  to  and  with  the  faid  Lord  Mountjoy, 
his  heirs  and  alfigns,  that  the  Lord  Mountjoy,  his  heirs 
and  affigns,  m'ght  dig  for  ore  in  the  lands  (which  were 
great  waftes)  parcel  of  the  faid  manor,  and  to  dig  turf 
alfo  for  the  making  of  allum.  Refolved,  that  this  did 
amount  to  a  grant  of  an  intereft,  and  inheritance  to  the 
Lord  Mountjoy,  to  dig,  &c.     Co.  Lit.  164.  b. 

ht  Guildhall :  In  ejeftment  for  a  mefluage  in  London,  it 
was  objected  againft  the  title  of  the  plaintiff,  that  this  was  a 
mefluage  above  40  /.  per  ann,  rent,  and  that  the  cuflom 
of  the  city  is,  that  there  ought  to  be  warning  given  for 
the  fpace  of  half  a  year,  where  the  mefTuage  is  of  fuch  a 
rent,  and  by  the  fpace  of  a  quarter  of  a  year,  where  it 
is  under  fuch  a  rent ;  the  queftion  was,  if  this  cuftom 
g.ive  the  party  an  intereft  ;  or  only  intitled  him  to  an 
aflion  if  he  be  oufted  within  the  time,  as  in  the  com- 
mon cafes  of  leafes  for  years,  or  at  will,  with  agreement 
for  a  quarter's  warning  ;  though  Holt  Ch.  J.  faid,  that 
he  had  heard  that  North  Ch.  J.  ruled  upon  evidence, 
that  the  cuftom  gave  an  intereft  j  and  though  it  was  ob- 
jefted,  that  if  it  did  not  give  an  intereft,  it  was  not  of 
any  benefit  to  a  citizen,  who  ought  to  have  a  reafonable 
time  to  remove  his  efFedis ;  yet  the  Ch.  J.  inclined  i 
contra,  and  it  was  referved  for  his  confideratlon.  Siin. 
649.  Trin.  8  /^.  3.  B.  R.  Tyley  v.  Seed. 
[  A  mortgage  is  an  intereft  in  land,  and  on  non-pay- 
ment, the  eftate  is  abfolute  in  law,  and  his  intereft  is 
j»ood  in  equity  to  intitle  him  to  receive  and  enjoy  the 
!  profits  till  redemption  or  fitisfadtion,  and,  on  a  fore- 
i:lofure,  has  the  abfolute  eftate  both  in  law  and  equity. 
Per  Pratt  Ch.  J.      9  Mod.  196.   Roper  v.   Ratcliffe. 

If  y/.  makes  a  leafe  to  B.  for  life,  and  after  his  death 
to  the  executors  and  afligns  of  B.  this  is  an   intereft  in 

B.  to  difpofe  of  it.  But  if  it  had  been  limited  to  B. 
For  life,  and  afterwards  to  the  executors   and  afligns  of 

C.  this  is  a  bare  power  in  C.  and  his  executors ;  becaufe 
they  are  not  parties  or  privies  to  the  firft  intereft:  Brownl. 
136.  Pafch.  4  Jac.  Clerk  v.  Sydenham. 

A.  devi'ed  a  term  to  his  wife  for  fix  years,  and  made 
her  executrix,  and  that  after  the  fix  years  ended,  then 
John  my  fon,  if  he  come  home,  (hall  have  the  benefit 
of  the  laid  leafe  during  the  refidue  of  the  faid  term  ; 
and  if  John  does  not  come  home  ;  then  IFilliam  my  fon 
(hall  have,  isfc.  till  John  my  fon  do  come  home.  The 
wife  claims  as  legatee.  IfilUam  makes  his  will,  and  de- 
vifes  the  leafe  to  J.  S.  and  dies.  The  fix  years  expire, 
John  being  not  come  home ;  this  was  held  a  good  devife 
by  IViUiam,  and  that  it  was  not  a  poflibility  in  William, 
but  an  intereft  in  the  term  after  the  fix  years  expired. 
Cro.  Jac.  509.  Mich.  16  Jac.  B.  R.  Sheriff  v.  Wrothan. 

31nt£rctt  of  monep.  Where  an  eftate  is  devifed  for 
payment  of  debts,  Chancery  will  not  allow  intereft  for 
ibook  debts.     3  Ch.  R.  94.   Dolman  v.  Pritman. 

Where  lands  are  charged  with  payment  of  a  fum  in 
grofs,  they  are  alfo  chargeable  in  equity  with  payment  of 
intereft  for  fuch  fum.  Hill.  29  Car.  2.  Fin.  R.  286, 
Shipton  V.   Tyrrel. 

Intereft  is  recovered  by  way  of  damages,  where  da- 
mages are  recovered  ratione  detentionis  debit i ;  but  not 
where  damages  only  are  recovered,  for  intereft  is  not 
recovered  occafione  dampnorum  ;  per  Powell  J.  2  Salk. 
623.   Hill.  10  IF.  3.   B.  R.  Sweatland  v.   Squire. 

A  bill  was  to  foreclofe  an  infant,  and  an  account 
was  decreed.  The  mafler  reports  2600  /.  due  ;  a  fub- 
lequent  order  being  to  compute  intereft  from  the  report } 
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UVight  K.  doubted  if  intereft  (hould  he  allowed  for  th^ 
intereft.  Mich.  1700.  2  Fern.  392.  Bcnnet  v.  Edward^ 
and  Seliy  iff  al'. 

Lands  by  deed  or  will  fubjefted  to  the  payment  of  debts  ; 
if  there  be  a  bond  debt,  and  the  intereft  has  out-run  the 
penalty,  it  (hall  not  carry  intereft  beyond  thepenalty  ;  for 
the  defign  of  the  fettlement  was  not  to  increafe  the  debt 
beyond  what  is  due,  but  to  give  a  further  fecurity  : 
However  if  devifee  or  truftee  neglefts  to  pay  in  a  rea- 
fonable time,  he  (hall  after  fuch  negledl  pay  intereft 
beyond  the  penalty  ;  per  Lord  C.  Cowper  1707.  1  Salk. 
154.  Anon'. 

A  term  was  vefted  in  truflees  for  payment  of  all 
debts  he  (hould  owe  at  his  death,  without  preferring  one 
before  another  ;  there  were  owing  debts  by  bond  and  by 
firnple  contrad.  Lord  C.  Harcourt  declared,  that  by 
this  truft  term,  the  fimple  contraft  debts  became  as  debts 
due  by  mortgage,  and  confequenly  (hould  carry  intereft, 
as  well  as  the  debts  fecured  by  bond.  Wmi's  Rep.  228, 
229.  Trin.  lyi^.   Car  v.   Burlington  (Countefs.) 

Where  by  a  general  and  national  calamity,  nothing  is 
made  out  of  lands  which  are  afTigned  for  payment  of  in- 
tereft, it  ought  not  to  run  on  during  the  time  of  fuch 
calamity.  MS.  Tab,  cites  25  June  17 15.  Bafil  v. 
Ache/on. 

A  recognizance  was  entered  into  to  pay  100/.  a  year 
annuity  to  a  third  perfon.  The  annuity  was  in  arrear 
feveral  years.  Decreed  per  Lord  Cowper,  that,  the  re- 
cognizance being  in  nature  of  a  bond,  the  arrears  were  a 
debt  fecured  thereby,  and  fo  muft  carry  intereft  from  the 
time  they  became  refpeftively  due.  Mich.  3  Geo.  i. 
Egu.  R.  142.  Legate  v.  Shewell. 

No  intereft  to  be  allowed  for  cofts,  MS.  Tab.  cites 
6  Feb.  1719.   Eutler  v.  Burk. 

By  marriage-articles  the  Lady's  father  was  to  pay  fe- 
veral fums  at  feveral  times  for  difcharging  the  hufband's 
incumbrances;  he  advances  money  to  the  fon-in-Iaw, 
and  maintains  the  wife  and  child  for  two  years ;  fuch 
money  and  allowance  for  maintenance,  (hall  be  added  to 
the  foot  of  the  account,  and  not  carry  intereft.  AIS. 
Tab.  cites  17  21.  Kirwinv.  Blake. 

Where  cxceflive  rates  are  allowed  for  work  in  refpeil 
of  flow  payment,  there  (hould  be  no  intereft  gllowed  ; 
for  intereft  is  only  allow'd  to  fupply  the  want  of  prompt 
payment.  MS.  Tab.  cites  27  Feb.  1723.  Dutchefs  of 
Marlborough  v.  Strong, 

An  annuity  of  20/.  a  year  was  devifed  by  A.  to  J.  S. 
out  of  J.'s  perfonal  eftate,  payable  quarterly,  and  the 
fame  being  three  years  in  arrear,  it  was  infifted  that  ic 
(hould  carry  intereft.  But  the  court  faid,  that  this  is 
only  done  where  there  are  great  arrears,  but  it  is  not 
ufual  to  compute  intereft  for  fo  fmall  a  fum.  Trin.  1723. 
at  the  Rolls.   2  IFms's  Rep.  163.   Batten  v.  Earnley. 

The  arrears  of  annuity,  or  rent-charge,  are  never  de- 
creed to  be  paid  with  intereft,  but  where  the  fum  is  cer- 
tain and  fixed,  and  alfo  where  there  is  either  a  claufe  of 
entry,  or  nomine  poems,  or  fome  penalty  upon  the  grantor, 
which  he  muft  undergo  if  the  grantee  fued  at  law,  and 
which  would  oblige  him  to  come  into  this  court  for  re- 
lief, which  the  courts  will  not  grant  but  upon  equal 
terms,  and  can  be  no  other,  but  decreeing  the  arrears 
with  intereft.  Per  Ld.  C.  Talbot.  Cafes  in  Chan,  in 
Lord  Talbot's  time.  2  Alich.  1733.  '"  '^^^  '^^'^  o^  ■^"'^Z 
Ferrers  v.  Lord  Ferrers. 

For  more  learning  on  this  fubje£f,  fee  1^  Vin.  Abr.  ///. 
Intereft. 

3utCrl0rttt0^p  0?5Cr,  (Ordo  interkcutorius,)  Is  that 
which  decides  not  the  caufe,  but  only  fettles  fome  inter- 
vening matter  relating  to  the  caufe;  as  where  an  order  is 
made,  by  motion  in  Chancery,  for  the  plaintiff"  to  have 
an  injunction  to  quiet  his  pofTcifion,  till  the  hearing  of 
the  cjufe.  This,  or  any  fuch  order,  not  being  final,  is 
interlocutory.      Cowell,  edit.    1 7 27. 

3ntetplcat)cr.    See  CDnterpkaocr. 

3;UtCVrOgat0^tC3,  Are  queftions  exhibited  in  writing 
to  be  aflred  witne/Tes,  or  contemners  to  be  examined. 
P.R.C.  217, 

They  are  exhibited  by  the  party,  or  directed  by  the 
court,  to  be  propctd,  and  afked  the  witnefTcs  examined 
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in  the  caufe,  toucliiiig  the  merits  thereof,  or  fome  inci- 
dent therein.     P.R.C.2ig. 

They  are  either  dite<a,  on  the  part  of  him  who  pro- 
duces the  witnefles,  or  counter  interrogatories  oti  the 
behalf  of  the  adverfe  paity.      P.R.C  219,  220. 

A  perfon  in  contemiH  appeared  or.  an  attachment,  and 
offered  to  be  examined  on  interrogatories;  the  court  or- 
dered them  to  be  haflened  and  filed  in  4  days,  (tho'  the 
common  time  allowed  is  8)  or  the  party  to  be  difcharged. 
P.i2.  C.  2ig. 

One  who  is  by  rule  of  the  court  to  be  examined  by 
interrogatories  in  the  Crown-office,  ought  to  attend  the 
Mafter'of  the  office,  who  is  to  examine  him  within  four 
days  after  the  interrogatories  are  put  in  for  him  to  be 
examined  upon,  for  the  fpeeJIer  difpatch  of  juftice;  and 
he  is  not  bnund  to  attend  before.  2  L.  P.  R.  73.  cites 
Mich.  22  Car.  l.  B.  R. 

Note  ;  Upon  a  motion  to  be  difcharged  becaufe  no  in- 
terrogatories were  put  in  within  four  days,  it  was  ruled, 
that  the  four  days  muft  be  in  term.  Comb.  8  Hill.  1  is" 
2  Jac.  2.  B.  R.   Anon. 

Counfel  was  ordered  to  have  not  a  copy,  but  a  fight 
of  the  interrogatories,  to  which  the  defendant  was  to  be 
examined.  Chan.  Cafes  bb.  Pajch.  17  Car.  2.  Gower  \. 
Baltiriglnfs. 

A  defendant,  who  after  four  infufficient  anfwers,  was 
to  be  examined,  had  by  order  of  the  court  (for  fpecial 
reafons)  leave  for  one  of  her  counfels  to  fee  the  inter- 
rogatories (to  advife  upon  them  in  point  of  law)  but  not 

to  have  a  copy.     P.  R.  C.  218. Ordered   to  have  a 

copy.  N.  Ch.  R.  119.  19  Car.  2.  Hawiry  v.  Follop,  S.  P. 
if  the  party  be  to  be  examined  on  a  bare  contempt.  P. 
R.C.  218. 

A  man  is  charged  with  a  contempt ;  upon  interroga- 
tories he  cleareth  himfelf  on  his  oath  ;  the  other  party 
can  proceed  no  further  in  this  matter,  but  (hall  take  his 
remedy  by  a£lion  if  he  will.     Comb.  63.  Alich.  3  Jtff .  2. 

B.  R.  Anon.    See  Contcmyt. 

SInteCtiart,  To  fequcfter  or  put  in  a  third  hand,  viz. 
when  any  thing  is  ftoleii,  and  fold  to  another,  and  after- 
wards demanded  by  the  riglit  owner  of  liim  in  whofe 
pofleffion  'tjs  found  ;  it  was  ufual  to  fequefter  the  thing 
to  a  third  perfon,  who  was  to  keep  it  till  the  buyer  pro- 
duffed  the  feller,  and  fo  on  to  the  thief.  Leg.  Inis  apud 
Brompton,  cap.    27,   52,  29.      Leg.   Edw.  Confejfor.  cap. 

25- 

^lUteffateS,  (htejlati,)  There  are  two  kmds  of  mte- 
jlatci  ;  one  that  makes  no  will  at  all;  another  that  makes 
a  will,  and  nominates  executors,  but  they  refufe ;  in 
which  cafe  he  dies  an  inlefate,  and  the  ordinary  commits 
adminiftration.  2  Par.  hjl.  fol.  397.  In  former  times, 
he  who  died  inicjlale  was  accounted  damned,  becaufe  (as 
Mat.  Par.  tells  us)  he  was  obliged  by  the  canons,  to  leave 
at  lead  a  tenth  part  of  his  goods  to  pious  ufes,  for  the 
redemption  of  his  foul,  and  therefore,  who  neglefled  fo 
to  do,  took  no  care  of  his  own  falvation.  They  made  no 
difference  betv/cen  a  fuicide  and  an  intejiatc ;  for  as  in 
one  cafe,  the  goods  were  forfeited  to  the  King,  fo  in  the 
other  they  were  forfeited  to  the  chief  lord.  But  becaufe 
it  was  accounted  a  very  wicked  thing  to  die  without 
making  any  diftribution  of  his  goods  to  pious  ufes,  and 
fuch  cafes  ofen  happened  by  fuddcn  deaths,  therefore  by 
fubfequent  conflitutions,  the  bifhops  had  power  to  make 
fuch  diflribution  as  the  inte/late  himfelf  was  bound  to  do; 
and  this  was  called  Elecmofyna  rationabilis.  Thus  in  Matt. 
Parif.  anno  1 1 90.  we  read.  Si  quis  fubitania  morte  vel 
quoiibet  cafu  praoccupatus  fuifct  ut  di  rebus  fuis  difponere 
non  poffet,  dijiributio  bonorurn  ejus  ecclffiajiica  fiebat  autho- 
ritate :  And  it  was  by  this  means  that  the  fpiritual  courts 
came  firft  to  have  jurifdiflion  in  teftamentary  cafes. 
Cawell,  edit.  1727. 

If  A.  by  will  appoints  that  the  executors  of  J.  S.  (hall 
be  his  executov5,  and  he  dies,  living  y.  5.  there  till  the 
death  of  J.  S.  this  is  a  dying  inteftate  of  A.  for  in  the 
:  mean  time  A.  has  no  executor.  PI.  C.  281.  i.  by  Dyer 
and  fValJh,  Pafch.  7  Eliz.  in  the  cafe  of  Greyfbrooke  v. 
Fox. 

So  if  A.  makes  J .  S.  (to  be)  his  executor  a  year  after 
his  death ;   for  within  the  year  he  dies  inteftate,  and 
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tlicrefore  for  this  the  ordinary  has  power  to  commit  admi- 
rifiration,  and  it  (ball  never  be  d ifp roved  ;  By  Dyer  and 
n'aljh,  PL  C.  281.4.  in  the  cafe  of  Creyjhrooke  v.  Fox, 
And  if  executor  proves  the  teftament,  and  dies  inteltate 
there,  from  the  death  of  fuch  executor  by  dying  inteftate 
the  firft  tcflutor  dyeth  inteftate,  and  for  that  reaAm  the 
ordinary  may  grant  adminiftration.  Per  Dyer  znd  JViJim^ 
ibid.  281.  /^.    282.  a. 

Where  the  ftricinefs  of  the  Civil  law  is  obferved,  there 
a  man  cannot  die  partly  teftate  and  partly  inteftate;  tho' 
here  in  England,  where  that  ceremonial  flri<Slnefs  is  Dot 
obferved,  but  all  immunities  enjoy'd,  being  not  obliged 
to  any  other  obfcrvance  in  making  teftaments  than  what 
\s  jure  gentium,  a  man  may  feveral  ways  die  partly  teflate 
and  partly  inteftate.      1  Godolph.  Orph.  Leg.  cap.  19.  _/".  4. 

Error  was  affigned  that  one  pleaded  (cum  tejiamam 
annexe  qui  cbiit  iniejlatus,)  which  is  abfurd  and  repugnant ; 
per  cur.  It  is  well ;  for  though  one  make  a  will,  yet  if 
he  make  no  executor  he  is  inteftate.     Camh.  20.    Pajch, 

2  Joe.  2.  B.  R.  Anon\    See  Huminiflration. 

3!ntOl  J  SlttOl,  Toll  or  cuftom  paid  for  things  im- 
ported and  exported,  or  brought  in,  and  fold  out. 
Cowell,  edit.    1727. 

BtntrarC  martftum,  To  drain  any  low  wet  marfh  or 
bog,  aid  by  dikes,  walls,  &c.  to  reduce  i:  to  herbage 
or  pafture  ground,  to  inne  or  take  in.  Whence  many 
of  the  loweft  grounds  in  Romney  Mar^j,  are  called  the 
innings.  Fide  Will,  Thorn,  fub  anno  iiSx.  intrare 
terram,    o  inn  ground  from  the  (ea. 

BJntrilO'on,  (Intrufio)  Is  when  the  anceftor  dies  feifed 
of  any  eftate  of  inheritance,  expe£tant  upon  an  eftate  for 
life;  and  then  tenant  for  life  dies,  between  whofe  death, 
and  ihe  entry  of  the  heir,  a  firanger  doth  interpofe  and 
intrude.  Co.  on  Litt.  fol.  277.  lib.  3.  cap.  8.  Je^.  47J. 
BraSlon,  lib.  4.  cap.  1.  to  the  fdme  purpofe  defines  it 
thus,  Intrufio  eji  ubi  quis  cui  nullum  jus  competit  in  re  ntc 
fcinttlla  juris,  poffejftonent  vacuam  ingreditur,  quee  nee  ani- 
mo  nee  corpore  pnfftdetur,  isi'e.  with  whom  agreeth  Fleia, 
I.  4.   f.  3.  fe^.  I  is"  2.      Briiion,  c.  65. 

The  heir  of  the  King's  tenant,  intruding  on  the  King, 
gains    no  freehold,      4  Ed.  \,  Jl.  1.  c,  ^.       17  Ed.  2. 

f-  '3- 

Ecclefiaftical  perfons  entring  before  payment  of  firft 
fruits  deemed   intruders,   26  H.  8.  c.  3.  fe£f.  5. 

Bifhops,  fiff.  may  notwithft^nding  give  inftiiution  and 
induflion,  Ibid.  Je£i.  7. 

In  informations  of  intrufion  the  defendant  may  plead 
the  general  ifTue,  and  retain  the  pofleffion  till  trial,  21 
Jac.  I,  c.  14.     See  CDfcljCat,  f>?£COptiilf. 

3|nmifiOU  t2  gaCD,  is  a  wnt  tliat  lies  where  the  in- 
fant within  age  entred  into  his  lands,  and  held  his  lord 
out.  For  in  this  cafe  tlie  lord  (hall  not  have  the  writ 
De  communi  cuftodia,  but  this.     Old  Nat.  Brev.  fo.  90. 

3!ntnifiOnC,  is  a  writ  that  lies  againft  lie  intruder. 
Reg.  fol.  233. 

3!nt)alltare,     To  engage   or   mortgage  lands. • 

Habenda  fibi  tf  haredibus  &  culcunque  dare,  vender/, 

invadiare,  affignare,  i^c.  vcluerint,  Parocb.  Antiq.  p. 
262. 

ittUatiatt'DneSl,  Mortgages  ox  pledges,  Confrmams  eis 
omnes  alias  donaticnes,  venditiones  (if  iiivadiationes  ratio- 
nabillter  faSlas.     Mon.  Angl.    i  par.  fol.  478. 

31U\)aBiatUjS,  is  when  one  has  been  accufed  of  foflic 
crime,  which  being  not  fully  proved,  he  is  ^wt  fub  dt- 
bita  fidejujjione. 

3!ilViafionei3.  In  the  inquifition  of  ferjeancies  and 
knights  fees  in  the  12th  and  13th  year  of  Kyng  John, 
there  are  fome  titles  under  the  charader  of  invafiones: 
And  de  invafionibus,  and  invafiones  fuper  regem. 

31U\JCntiOttCl8,  Treafure- trove,  money  or  goods  found 
by  any  perfon,  and  not  challenged  by  any  owner,  which 
therefore  by  Common  law  was  due  to  the  King,  who 
granted  the  privilege  to  fome  particular  fubjeiSs.  As 
King  Edward  I.  granted  to  his  barons  of  the  Cinque 
ports  ^od  habeant  inventiones  fuas  in  mart  ^  in 

terra. Placit.  temp.  Edw.  i.  &  Edw.  2.  MS.  f.  89. 

31ntlCtttOJP,  ( Inventorium)  Is  a  defcriplion  or  repertory, 
orderly  made  of  all  dead  mens  goods  and  chattels,  ap- 
praifed  by  four  or  more  credible  men  ;  which  every  cxe- 

curor 
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cutor  or  adminiftrator  is  bound  to  exhibit  to  the  ordi- 
nary at  fuch  times  as  he  (hall  appoint.  H^ejl.  Symbol, 
part.  I.  lib.  2.  fe£i.  b<)b.  where  likewife  you  may  fee 
the  form.  This  inventory  proceeds  from  the  Civil  law ; 
for  whereas  by  the  ancient  law  of  the  Romans,  the  heir 
was  obliged  to  anfwer  all  the  teftator's  debts,  by  which 
means  heritages  were  more  prejudicial  to  many  than  pro- 
fitable ;  Jujiinian^  to  encourage  men  the  better  to  take 
upon  them  this  charitable  office,  ordained,  that  if  the 
heir  would  make  and  exhibit  a  true  inventory  of  all  the 
teftator's  goods  coming  to  his  hands,  he  (hould  be  no 
furtlier  charged  than  to  the  value  of  the  inventory.  Lib. 
ult.  Cod.  de  Jure  deliberando,  &c. 

By  ftat.  21  Hen.  8.  c.  5.  fe^.  4.  The  executors,  or 
fuch  perfons  to  whom  adminiftration  (hall  be  commit- 
ted, taking  to  them  two  at  leaft,  to  whom  the  perfon 
dying  was  indebted,  or  made  any  legacy,  and  upon  their 
abfence  two  other  perfons  being  next  of  kin  to  the  per- 
fon dying,  and  in  their  abfence,  two  other  honeft  per- 
fons, (hall  make  a  true  inventory  of  all  the  goods,  as 
well  moveable  as  not  moveable,  that  were  of  the  perfon 
deceafed ;  and  the  fame  (hall  caufe  to  be  indented, 
whereof  the  one  part  (hall  be  by  the  executors  or  admi- 
niftracors,  upon  oath  to  be  taken  before  the  biihop,  i^c. 
delivered  into  the  keeping  of  the  bifhop,  ^c.  and  the 
other  part  to  remain  with  the  execuors  or  adminiftrators, 
and  no  bi(hop,  i^c.  (hall  refufe  to  take  any  fuch  inven- 
tory fo  tendered  to  him  in  court,  together  with  his  oath 
to  verify  the  fame. 

St'ii.  8.  Provides,  That  this  aft  (hall  not  prejudice 
any  ordinary,  or  other  perfon,  having  or  hereafter  to 
have  authority  for  probate  of  teftaments,  but  tliat  they 
may  convene  before  them  executors  to  prove  or  refufe 
the  teftament,  i^c.  and  to  bring  in  inventories,  ^c. 

A.  by  will,  among  other  legacies,  gave  C.  a  younger 
fon  2000/.  to  be  paid  at  three  feveral  payments,  and 
made  B.  his  eldeft  fon  executor,  leaving  a  very  great 
perfonal  eltate.  B.  proved  the  will,  and  fwore  to  bring 
in  an  inventory,  and  a  time  is  alfigned  by  the  judge  for 
the  doing  it,  but  he  not  doing  it,  C.  cites  him  before 
the  judge,  who  is  fatisfied  that  there  needed  not  any.  The 
will  before  the  citation  was  proved  per  te/ies,  and  fenten- 
ced  to  be  a  good  will ;  the  reafon  why  the  judge  thought 
the  inventory  not  neceflTary  was,  becaufe  the  two  firft 
payments  were  made,  and  releafes  given,  and  as  for  the 
iatt,  B.  offered  payment  thereof  to  C.  and  had  allowed 
him  6  /.  per  cent,  though  tlie  will  gave  only  4  /.  Upon 
appeal  to  the  delegates  the  whole  caufe  was  heard,  and 
fentence  given,  that  there  was  no  need  of  an  inventory 
at  the  plaintiff's  inftance.  C.  brought  a  commiflion  of 
review,  and  prayed,  that  the  fentence  be  reverfed,  and 
that  B.  may  be  compelled  to  bring  in  an  inventory  for 
thefe  reafons :  i.  That  there  may  be  found  another  will 
in  which  C.  may  be  executor,  and  then  he  will  be  to 
feek  for  the  eftate.  2.  There  may  be  fpecialties  taken 
by  A.  in  the  name  of  C.  and  no  truft  being  declared, 
the  fame  will  be  conftrued  an  advancement  to  C.  3.  B. 
the  prefent  executor  may  die  inteftate,  and  then  the  ad- 
miniftration de  bonis  mm  will  belong  to  C.  4.  This  fta- 
tute  fays,  that  the  executor  (hall  make  a  true  and  per- 
feft  inventory.  5.  B.  had  fworn  to  do  fo,  and  no 
judge  can  difpenfe  with  his  oath.  Notwithftanding 
thefe  arguments,  fentence  was  confirmed  by  Ld.  Cb.  J. 
North,  and  JVyndham  and  Raymond  J.  and  Dr.  TSetuton 
and  Dr.  Oxenden,  Commi^ioners  of  Review  ;  and  faid, 
that  as  to  the  firft  three  arguments  there  (hall  not  be  pre- 
fumed  another  will,  or  fpecialties,  or  dying  inteftate ;  and 
as  to  the  fourth,  the  intention  of  the  ftatute  was  for  the 
benefit  of  legatees  and  creditors ;  and  it  is  found  that  B. 
iias  acknowledged  in  his  hands  23000  /,  more  than 
enough  to  pay  the  debts  and  legacies.  And  by  the  Ita- 
tate  the  inventory  is  to  confift  only  of  goods,  chattels, 
wares  and  merchandizes,  and  not  of  things  in  aftion, 
whereas  this  eftate  confifts  moft  of  fpecialties;  and  it 
would  be  very  difadvantagious  to  debtors,  (as  this  cafe  is) 
to  have  their  debts  difcovered,  when  no  neceflity  requires 
it ;  and  the  ordinary  does  frequently  difpenfe  with  a 
l*jger  time  to  bring  in  an  inventory,  and  fo  he  may  dif- 

Vol.  II,  N".  95. 
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penfe  with  the  bringing  in  the  inventory  upon  caujj; 
Raym.  470,  471.  July  18,  1682.  Boon's  cafe.  See  14 
J'ln,  Abr.   tit.  Inventory.     And   fee  ^DmUUilr.ltO^i 

5n  DcntrC  fa  mere,  (French,)  In  the  mother's  belly  ; 
in  relation  to  which  there  is  a  writ  mentioned  in  the  ^^- 
gijier,  and  in  ftat.  12  Car.  i.  ccp.  24.  Infant  in  ventre 
fa  mere  is  where  a  woman  is  with  child  at  the  time  of 
her  hufband's  de^th  ;  which  child,  if  he  had  been  born, 
would    be  heir    to  the   land  of  the   huft33nd,      i   Shep. 

Abr.  142.    See  3nfaiup  anti  HgC. 

3:lli)e{t,  {Invejiire)  Is  derived  of  the  French  word  in- 
vejiir,  and  fignifies  to  give  poflifTion.  Hotoman  de  ver- 
bis feudaltbus,  verbo  invettitura  :  Inveflitura  barbarum  no- 
men,  barcaricam  quoque  rationem  hahet,  nam  vt  ait  feudijia, 
lib.  2.  tit.  2.  Inveflitura  proprie  dicitur  quando  hafla 
vel  aliquod  corporeum  traditur  a  domino.  We  ufe  likewiffe 
to  inveji  the  tenants,  by  delivering  them  a  verge  or  rod 
in  their  hands,  and  miniftring  them  an  oath,  which  is 
called  invefling.  Others  define  it  tlius,  Inveflitura  efl  m 
fuum  jus  alicujus  introduHio,  a  giving  livery  of  feifm  or 
poiTefTion.  In  the  church  it  was  the  cuftom  of  old  for 
princes  to  promote  fuch  as  they  liked  to  ecclefiaftical  be- 
nefices, and  declare  their  choice,  and  the  promotion  of 
the  perfons  chofen,  by  delivering  of  a  pafloral  ftafF  and 
ring,  which  was  termed  invefling  ;  after  which  they 
were  confecrated  by  ecclefiaftical  perfons.  At  firft  invef- 
titures  were  made  by  a  form  of  words  ;  afterwards  by 
fuch  things  which  had  moft  refemblance  to  what  was  to 
be  transferred  ;  as  lands  pafTed  by  the  delivery  of  a  turf; 
and  that  the  trees,  and  all  which  did  grow  on  the  land 
might  likewife  be  transferred  at  the  fame  time,  it  was 
ufual  to  cut  a  bough,  which  was  delivered  by  the  gran- 
tor to  the  perfon  to  whom  the  land  was  granted.  But 
in  after  ages,  the  things  by  which  inveflitures  were  made, 
were  not  fo  exadlly  obferved  :  This  appears  by  Ingulphus, 
pag.  901.  viz.  Ctnfercbantur  etiam  prima  mulia  pradia 
nudo  verba,  abfque  fcripto  vel  charta,  tanttim  cum  domini 
gladio,  galea  vel  cornu  vel  cratera,  tS"  plurima  tenemcnta 
cum  calcarl,  cum  ftrlglH,  cum  area,  &  nonnulla  cum  fa- 
gitta.  Hoveden,  pag.  724.  tells  us,  That  our  King  Ri- 
chard, being  taken  by  the  Emperor,  gave  this  kingdom 
to  him,  and  inveftivit  tum  inde  per  pileum  fuum,  and  that 
the  Emperor  immediately  afterwards  returned  the  gift :  Et 
inveftivit  eum  per  duplicem  crucem  de  auro.  Walfingham, 
alfo  mentions.  That  John  Duke  of  Lancafter  was  made 
Duke  of  Aequitain,  per  virgam  i^  pileum,  pag.  343.  and 
Simon  of  Durham,  lib.  3.  De  Ecclefia  Dunelm,  cap.  14. 
writes,  viz.  In  cajus  dmationis flgnum  et'iam  fcyphum  argen- 
teum  obtulit,  qui  in  hac  ecclefia  Jervatus  teternam  illius  fa£}i 
memoriam  retinet.     Co  well,  edit.    1727. 

JllbcfttttlCe,  The  cuftoms  and  ceremonies  of  invefti- 
ture,  or  giving  pofTeflion,  were  long  pra6tifed  with  great 
variety,  and  fingular  odnefs.  Obferve  this  form  of  in- 
verting a  canon  in  the  cathedral  church  of  St.  Paul  in 
the  time  of  Ralph  Baldock  Dean,  about  the  year  1295. 

Cum  fuerit  quijquam  preehenda  inveftiendus induatur 

habitu  canonico  &  coram  decano  ts"  fratribus  in  caphulo  fe 
prafentet,  fjf  pane  albo  Jufpoflto  regula  canonicte  in  hoc  vo- 
lumine  contenia,  inveftiat  eum  decanus,  vel  major  prcefens  de- 
cano abfente,  dic-endo,  Nos  recipimus  tt  in  canmicum  isf  fra- 
trem,  i^  tradimus  tibi  regularis  obferiiantia  farmam  in  vo- 
lufnine  ifto  contentam  pro  cibo  fpiriiuali,  &  in  remedium  la- 
boris  refeEiionem  in  pane  corporalem.     Panis  autem  ille  com- 

mittatur  eleemofynario  ad  ufus  pauperum. Ex  Libro 

Statutorum  Ecclefisft  Paulinae  MS.  penes  Joh.  Ep'um 
Norwic. 

3nl)itat0jia,  Thofe  hymns  and  pfalms  that  were  fang 
in  the  church  to  invite  the  people  to  praife  God:  As 
Venite  exultemus  Dortiino,  fubilate  Deo,  is'c.  In  the  fta- 
tutes  of  the  church  of  St.  Paul  in  London,  it  was  ordained, 
Ut  vicarii  de  novo  recepti,  iS"  in  pojlerum  recipiendi,  flnguUs 
diebus  infra  annum  probatiofiis  fua  unam  noiltfrnum  pfalterii 
ita  dicant  attente  tsf  impnarium  ac  commuttem  faniiorum 
hifloriam,  invitatoria,  i^  venilarium  adeo  diligenter  interea 
repeianl  quod  ea  corde  tenus,  (sfc.  Liber  Statutorum  Ec- 
clefije  Paulinse  MS.  Penes  Joh.  Ep'um  Norwic. 

3En\)0ire,    Is  a  particular  of  the  value,   cuftom  and 

charges  of  any  goods  fent  by  a  merchant  in  another  man's 

4  F  fliip. 
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fhip,ano'  configned  to  afaftor  or  correfpondent  in  another 
country.     Stat.  12  Car.  2.  c.  34. 

Illttce,  Signifies  to  take  effe'fl:,  as  the  pardon  inureth. 
Staund.  Freer.  foL  40.      See  ©UUrC, 

Jollbet,  Is  ufed  for  one  that  buys  or  fells  cattle  for 
others.     Stat.  22  y  23  Car.  2. 

30calia,  (Fr.  Joycmx,)  Jewells.  Edward  the  Firft 
employed  one  Andevar,  ad  jocalia  fua  impignoranda. 
Clauf.  29  Edw.  I.  Prater ea  confiderantei  gratam  fub- 
venUonem,  quam  prafati  abbas  £«?  monachi  (Rading)  nobis 
fecerunt  de  magnii  isf  preciofts  jocalibus  ac  aliis  rebus  Juis 
in  fubfidium  expenfarum  &  fumptuum,  quos  circa  prafens 
pajfogium  nojirum  verfus  partes  tranfmarinas,fJc.  In  Mem. 
Scac.  de  anno  20  Edw.  3.  Trin.  rot.  3.  The  word  is 
derived  from  the  Lat.  jocus,  jocultis,  and  jocula,  which 
feems  to  comprehend  every  thing  that  delights  us ;  but  in 
a  more  reftrained  fenfe,  to  thofe  things  which  are  orna- 
ments to  women,  which  in  France  they  call  their  own, 
as  car-rings,  bracelets,  l£c.  But  Du  Frefne  tells  us,  that 
at  Arragon  in  ^ain,  the  queftion  was,  Whether  a  wo- 
man's cloaths  would  pafs  by  the  devife  of  her  jewels? 
And  that  the  judge  upon  great  deliberation,  and  confulting 
with  others,  was  of  opinion  they  did  not  pafs.  In  Eng- 
land, a  wifefljall  not  be  intitled  to  jewels,  diamonds,  dtfc. 
on  the  death  of  her  hufband,  unlefs  they  are  fuitable  to 
her  quality,  and  the  hufband  leaves  affets  to  pay  debts, 
fcff.     1  RolLAbr.  911. 

3!ocati,  To  contend  with  pikes.  Crajlino  die  qttidam 
tnilites  Anglici  jlrenue  nimis  is"  viriliter  jocabantur.  Matt. 
Parif.  anno  1252. 

3[0CariUp,  A  jefter.  In  a  deed  of  Richard,  abbot  of 
Bernay,  to  Henry  Lovet,  fine  dat.  among  the  witnefTes  to 
it  was  ll^illielrno  tunc  jocario  Domini  Jbbatis.  But  in 
Domefday  'tis  faid  Berdic  was  Joculator  Regis,  the  King's 
jefter. 

3ior£kt,  (Sax.)  Pradiolum,  agri  colendi  portiuncula. 
A  little  farm  or  manor ; ,  incfome  parts  of  Kent  a  yoklet, 
as  requiring  but  a  fmall  yoke  of  oxen  to  till  it.  Sax. 
Diet. 

3l0£U$  partitUSi.  'Tis  fo  called  when  two  propofals 
are  made,  and  a  man  hath  liberty  to  choofe  which  he 
will.  Nee  poteji  tranfigere,  nee  pacifci,  nee  jocum  parti- 
tum  facer e,  nee  aliud.  Bradon,  lib.  4.  tradt.  i.  cap. 
32.  par.  2.  Etiam  ft  apparentibus  partibus  queruletur  & 
refpindeatur,  five  loquela  per  mn  tenuram  vel  per  quetn- 
cunque  Biperti  jocum  cavilktur,  (Sc.  Hengham  R'lagn, 
cap.  4. 

3|0inlier  in  afliOU,  is  the  couplmg  or  jommg  of  two 
in  a  fuit  or  aftion  againft  another.  F,  N.  B.  fill.  118, 
201,  221. 

Two  were  robbed  of  one  joint  fum  between  them  both ; 
they  may  join  in  a  fuit  againft  the  hundred  upon  the  fta- 
tute  of  JVinton  ;  but  'is  otherwife,  if  they  were  robbed  of 
feveral  fums.     Pafeh.  22  Eliz.  Dyer  yjo. 

Two  are  partners  in  merchandife,  one  of  them  appoints 
a  faflor ;  they  may  both  have  feveral  writs  of  account 
againft  him,  or  they  may  join.  Mich.  29  Eliz.  Godb. 
90.     Moor  188.  Dawbeny  v.  Goor  y  at',  S.  P. 

Debt  upon  bond,  the  defendant  pleaded  a  releafe, 
which  was  in  thefe  words,  viz.  The  obligee  confefleth 
himfelf  to  be  difcharged  of  all  bonds,  i^c.  and  that  he 
will  deliver  up  all,  except  one,  which  is  not  yet  for- 
feited, in  which  the  defendant,  and  two  others,  ftand 
bound  to  the  plaintiff;  .and  thereupon  the  plaintift'  in  his 
replication  averred,  that  this  was  the  bond  upon  which 
the  adlion  was  brought;  and  upon  demurrer  it  was  ad- 
judged againft  him,  becaufe  the  a£tion  was  brought  againft: 
the  defendant  alone,  when  by  the  plaintiff's  own  con- 
feliion  it  appeared,  that  the  bond  was  made  by  him  and 
two  others,  who  ought  to  be  joined  in  the  aftion.  9  Rep, 
52.  Hicimott's  cafe. 

The  leftbr  being  feifed  in  fee  of  one  houfe,  and  being 
poflefted  of  a  term  for  years  in  another,  made  a  leafc  of 
both  for  ten  years,  and  the  lelTee  covenanted  to  repair, 
isfc,  afterwards  he  granted  the  reverfion  in  fee  to  the 
plaintiff",  by  one  deed,  and  the  reverfion  for  years  by 
another  deed,  and  for  not  repairing  he  brought  an  aftion 
of  covenant  againft  the  lefl'ee  j    and  upon  demurrer  to 


J    o    I 


the  declarsfion,  the  plaintiff  had  judgment  ;  and  upon 
error  biought,  it  was  affigned  for  error,  that  he  having 
two  reverfions,  the  one  in  fee,  and  the  other  for  years, 
and  that  by  feveral  deeds,  he  ought  to  have  broueht  fe- 
veral adlions  ;  but  adjudged,  that  the  action  v/as  well 
brought.     2  Cro.  329.  Pyoll  v.  Lady  St.  John. 

Two  leflees  for  years,  rendering  rent;  one  of  them 
afligns  his  intereft  to  one  of  the  defendants,  and  the  other 
made  his  will,  and  appointed  an  executor,  and  died  ;  the 
rent  was  behind  after  the  aflignment  made  bv  one,  and 
after  the  death  of  the  other  leflee,  and  an  adtion  was 
brought  againft  the  defendant  in  the  debet  and  detinet ; 
it  was  objected,  that  a  joint  adlion  would  not  lie  againft 
both,  becaufe  the  contract  was  determined,  and  the  in- 
tereft was  divided  ;  one  by  aflignment,  and  tlie  other  as 
executor  ;  but  adjudged,  that  the  feverance  or  the  land 
fhall  not  make  any  feverance  of  the  adlion.  3  Bulf.  211. 
Ipfwich  Bailiff's  v.  Martin  and  Parker. 

In  trefpafs,  the  plaintiff  declared,  that  the  defendant 
fiimul  cum  B.  G.  elaifiim  (regit,  i£c.  Upon  Not  guilty 
pleaded,  it  was  found  for  the  plaintiff;  but  the  judgment 
was  reverfed  upon  a  writ  of  error,  becaufe  it  appears  uporj 
the  plaintiff's  own  (hewing,  that  the  a<3ion  ought  to  he 
brought  againft  two ;  but  if  trefpafs  bad  been  brought 
againft  one,  who  pleaded,  that  it  was  done  by  him,  and 
by  one  IV.  R.  whom  the  plaintiff  had  releafed,  and  the 
plaintiff  traverfeth  the  releafe ;  in  fuch  cafe,  becaufe  the 
matter  doth  not  appear  upon  the  plaintiff's  fbewing,  but 
comes  in  on  the  part  of  the  defendant,  the  declaration  is 
good.      I  Leon.  41,  Henley  v.  Broad. 

Two  cannot  join  in  an  adion  of  flander,  becaufe  the 
defamation  of  one  is  not  the  defamation  of  the  other. 
Trin.  28  H.  8.  Dyer  19. 

Two  brought  trefpafs  againft  the  defendant  for  breaking 
their  clofe;  upon  Not  guilty  pleaded,  the  jury  found 
that  one  of  them  was  fole  feifed  of  the  lands,  and  that  he 
expofuit  ad  culturam  to  the  other  to  plough  and  fow  by 
halfs ;  adjudged,  that  no  eftate  paftTed  to  the  other  by  thefe 
words,  but  that  he  was  ftill  fole  feifed,  and  by  confe- 
quence  they  could  not  join  in  this  aiSion.  i  Leon.  315;! 
Harew.  Oakley.     Goldfi.  77.  S.  C.  r 

In  replevin,  the  defendant  made  conufance  as  bailiff 
of  G.  D.  for  damage  feafant,  fetting  forth,  that  IV.  R. 
was  feifed  of  the  lands,  and  devifed  them  to  G.  D.  &4, 
but  becaufe  it  appeared  in  the  pleading,  that  the  faid  G.  D.h 
was  tenant  in  common  with  the  heir  at  law,  exception) 
was  taken  to  the  conufance,  for  that  tenants  in  comrtiori 
ought  to  join  in  an  avowry,  and  the  conufance  muft  be- 
in  both  their  names;  but  adjudged,  that  a  tenant  in' 
common  may  defend  alone,  without  his  companion,  and', 
he  alone  may  diftrain  and  juftify  the  taking,  tho'  hi^  | 
avowry  be  by  way  of  adion.-  Cro.  Eliz.  530.  JVilks. 
Fletcher. 

Tenants  in  common  cannot  join  in  an  adlion  of  wa 
againft  their  lefTee  ;  but  'tis  otherwife  in  the  cafe  of 
parceners  or  jointenants.     Moor  34. 

Two  perfons  exhibited  two  informations  at  the  (it 
time,  againft  a  parfon  for  taking  a  leafe  of  lands  contraij 
to  the  flatute  of  21  H.  8.  adjudged,  that  he  (hall 
plead  to  either  of  them;  'tis  like  two  replevins  brought'! 
the  fame  time  for  the  fame  taking,  i^fc.  the  defendai 
(hall  anfwer  neither.     Moor  864.  Pye  v.  Cooke. 

Three  covenanted  jointly  and   feverally  with  two  til 
verally,  this  is  a  good  covenant ;  but  the  three  canr 
join  in  an  adlion  of  covenant.     Trin.    17  Car.  Mar4 
103. 

Cafe,  i^c.  wherein  the  plaintiff  declared,  that  in  coi 
fideration  her  father  would  furrender  a  copyhold  to  tfa 
defendar.;,  he  promifed  to  give  his  two  daughters  20L 
piece,  and  the  aftion  was  brought  by  one  of  them  ;  aftcj 
a   vcrdidl  for  the  plaintiff,   it   was   moved   in  arreft 
judgment    ihat  the  plaintiff  had  declared   upon  a  joia 
promifc  made  to  two,  and  the  aflion  was  brought 
one,  whereas  the  other  ought  to  be  joined  ;  but  adjudged 
that  they  had  diftindt  interefts,  and  by  confequence  cll 
aftion  is  well  brought  by  one  of  them.     Style  461.  T'/M 
mas'i  cafe.     See  2  Fin.  Abr.  38-75. 


3Joiftt  attfOtt,    See  Slotnncc  tit  atttott, 

foint  attH  feUCiral.  An  intercft  cannot  be  granted 
ointly  and  feverally ;  as  if  a  man  grants  proximatn  advo- 
raiionem,  or  makes  a  leafe  for  years,  to  two  jointly  and 
feverally,  thofe  words  (feverally)  are  void,  and  they  are 
■ointenants.  5  Rep.  1 9.  Mich.  29  is"  30  Eliz.  Slingiiy's 
cafe. 

A  power  or  authority  may  be  joint  and  feveral.  5  Rep. 
19.  Siingsby's  cafe. 

Joint  words  of  parties  fliall,  by  conftrudlion  of  law, 
» taken  refpedively  and  feverally.  5  Rep.  "j.  b.  (d)  Mich. 
•n  fcf  32  Eli'z.  B.  R.  Juftice  Wyndham'i  cafe. 

When  it  appears  by  the  count,  that  the  feveral  cove- 
nantees have,  or  are  to  have,  feveral  interefts  or  eftates, 
there  when  the  covenant  is  made  with  the  covenantees, 
if  cum  quolihet  eorum,  thefe  words  make  the  covenant  fe- 
/eral,  in  refpe£t  of  their  feveral  interefts.  5  Rep.  ig. 
Mich.  29  ^  30  Eliz.  Slingsby's  cafe. 

There  is  a  difference  between  a  power  given  to  two, 
ind  an  irtereft  given  to  two;  a  leafe  for  years  is  made 
0  two,  CS"  cuilibet  eorum,  this  is  a  joint  leafe,  and  the 
vords  (cuilibet  eorum)  are  void  ;  this  is  to  maintain  quiet 
ind  avoid  contention.  So  of  an  obligation  made  to  two 
if  (uilibet  eorum,  or  a  grant  of  the  next  avoidance  to  two 
y  cuilibet  eorum.  But  a  power  to  fell,  lett,  or  make  li- 
•ery  to  two  ^  cuilibet  eorum,  is  good ;  for  there  is  no 
irofit.  Cupido  divitiarum  eji  caufa  belli.  Jtnk.  262,  263. 
l.bz. 

And  a  grant  of  the  next  avoidance  to  two  £5"  cuilibet 
ifum,  to  prefent  //.  to  the  faid  church,  is  good  ;  for  the 
ontention  is  avoided  by  reftraining  both  to  prefent  A. 
feni.  263.  pi.  63.     See  14  Fin.  Abr.  48,  469. 

3lotnt  erecuto^s.    See  Crcctito?. 

3iatnt  fllte?.  if  a  whole  vill  is  to  be  fined,  a  joint 
ne  may  be  laid,  and  it  will  be  good  for  the  neceflity  of 
;  but  in  other  cafes,  fines  for  offences  are  to  be  feverally 
npofed  on  each  particular  ofiender,  and  not  jointly  up- 
n  all  of  them,  i  Rol.  Rep.  33.  1 1  Rep.  42.  Dyer 
II. 

Sioitlt  itlCidmcntlS,  May  be  fometimes  had  :  If  of- 
nces  of  feveral  perfons  arife  from  a  joint  criminal  z&, 
'ithout  any  regard  to  any  particular  perfonal  default  or 
;feQ  of  either  of  the  defendants;  as  the  joint  keeping 
'  a  gaming  houfe ;  or  unlawful  hunting,  and  carrying 
vay  deer  ;  or  maintenance,  extortion,  i^c.  an  indidl- 
lent  or  information  may  charge  the  defendants  jointly. 
Ventr.  302.  2  Hawk.  P.  C.  240.  When  there  are 
Lore  defendants  than  one  in  an  information,  they  may 
3t  -exhibit  a  joint  plea  of  Not  guilty  ;  but  are  to  plead 
verally,  that  neither  they  nor  any  of  them  are  guilty, 
V.  21  H.  6.  20.  2  Rol.  Abr.  707. 
3|oint  liUC$.  A  bond  was  made  to  a  woman  dum 
la,  to  pay  her  fo  much  yearly  as  long  as  (he  and  the 
bligor  (hould  live  together,  &c.  afterwards  the  woman 
larried,  and  debt  being  brought  on  this  bond  by  huf- 
and  and  wife,  the  defendant  pleaded,  that  he  and  the 
laintiff 's  wife  did  not  live  together  ;  but  it  was  ad- 
idged,  that  the  money  (hould  be  paid  during  their  joint 
yes,  fo  long  as  they  were  living  at  the  fame  time,  &c, 
Lutw.  555.  And  a  perfon  in  confideration  of  receiv- 
ig  the  profits  of  the  wife's  lands  on  marriage,  during 
iieir  joint  lives,  was  to  pay  a  fum  of  money  yearly  in 
ru(t  for  the  wife,  though  it  was  not  faid  every  year  du- 
ng,  (sfc.-  It  was  held,  that  the  payment  (hall  be  in- 
inded  to  continue  every  year  alio  during  their  joint 
ves.  I  Lutw.  459.  Leafe  for  years  to  hufband  and 
/ife,  if  they  or  any  ifTue  of  their  bodies  (hould  fo  long 
ve,  has  been  adjudged  fo  long  as  either  the  hufband, 
?ife  or  any  of  their  ifTue  (hould  live ;  and  not  only  fo 
3ng  as  the  hufband  and  wife,  i^c.  (hould  jointly  live. 
^oor  2i9. 

3|Oint^tCttant0,  (Jimul  tenentes,  ox  qui  conjuniiimtenent, 
Ab.  Jiitratio77um,  tit.  Formtdon  in  view,  3.)  Are  thofe  that 
ome  to,  and  hold  lands  or  tenements  by  one  title  pro  iri' 
ivifi,  or  without  partition.  Co.  on  Litt.  I.  3.  c.  3.  f, 
'TJ.  Thefe  arc  di(lingui(hed  from  fole  or  feveral  tenants, 
rom  parceners,  and  from  tenants  in  common  ;  and  anci- 
ntlyihey  were  c»\\e6  participes,  and  not  haredes :  And 
hefe  muft  jcintJy  implead,  and  jointly  be  impleaded  by 
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others,  which  pr6j>erly  is  common  between  them  and  ca-^ 
parceners ;  but  joint-tenants  have  a  fole  quality  of  furvi- 
vor(hip,  which  coparceners  have  not;  for  if  there  bfe  two 
or  thtK  joint-tenants,  and  one  hath  ifTue  and  dies,  then 
he  or  thok  joint-tenants  that  furvive,  (hall  have  the  whole 
by  furvivor(hip.     Cowel,  edit.  1727. 

Wiiere  a  feoffment  is  made  to  two  or  more,  and  their 
heirs,  or  a  leafe  is  made  to  them  for  term  of  their  lives, 
they  are  joint-tenants  ;  for  being  jointly  infeoffed,  (iff. 
they  (hall  joititly  hold  per  mie  fs"  pei"  taut,  and  (hall  jointly 
implead,  which  property  is  common  between  them  and 
coparceners  ;  but  joint-tenants  have  a  fole  quality  of  fur- 
vivoifhip,  which  neither  coparceners  nor  tenants  in  com« 
mon  have.     Lit.  feet.  277. 

Tenants  in  common  are  thofe  that  come  to  the  land  by 
feveral  titles,  or  by  one  title  and  feveral  rights ;  as  if  there 
be  three  joint-tenants,  and  one  alien  his  part,  the  other 
two  are  joint-tenants  of  their  parts  that  remain,  and  hold 
them  in  common  with  the  alienee;  fo  if  joint-tehants 
make  feveral  feoffments  or  gifts  in  tail,  or  leafes  for  life, 
the  feoffees,  donees  or  leffees  are  tenants  in  common. 
Lit.  fe£i.  292.     Co.  Lit,  i8g.  a. 

And  as  the  effential  difference  between  joint-tehanfs 
and  tenants  in  common  is,  that  joint-tenants  have  the 
lands  by  one  joint  title,  and  in  one  right,  and  tenants  irt 
common  by  feveral  titles,  or  by  one  title  and  by  feveral 
rights ;  this  is  the  reafon,  fays  my  lord  Coke,  that  joint- 
tenants  have  one  joint  freehold,  and  tenants  in  common 
have  feveral  freeholds,  though  this  property  is  common  to 
them  both,  viz.  that  their  occupation  is  individed,  and 
neither  of  them  knoweth  his  part  in  feveral.  Co,  Lift 
189.  a. 

Hence  it  appears,that  the  wife  of  a  joint-tenant  cannot 
be  endowed;  as  if  lands  are  given  to  two  men  and  their 
heirs,  or  the  heirs  of  their  two  bodies,  and  one  of  them 
dies,  his  wife  (hall  not  be  endowed,  but  it  (hall  go  to  the 
furvivor,  who  then  is  in  from  the  firft  feoffor  or  donor, 
and  may  plead  it  as  an  original  feoffment  or  gift  to  him- 
felf,  and  fo  is  paramount  her  title  of  dower,  which  is  nOC 
complete  till  her  hufband's  death:  and  one  bdokr  fayj,  it 
was  theantfent  courfe  in  mortgages  to  make  the  eftate  to 
two,  in  order  to  prevent  the  mortgagee's  wife  of  dowef . 
Co.  Lit.  30.  a.  31.  b.  37.  b.  3  Co.  27.  Bro,  tit.  Dmutr 
4.   84.  Cro.  Eliz.  503.  Perk.  fe£i.  334, 

But  the  wife  of  a  tenant  in  common  (hall  be  endowed''} 
for  there  no  furvivor(hip  takes  place,  but  each  moiety 
defcends  to  the  refpedive  heirs  of  the  refpeflive  tenant  in 
common,  and  in  fuch  cafe  the  dower  (ball  be  affigned  in 
common  too,  for  (he  cannot  have  it  otherwife  than  hef 
hufband  had.     Lit.  feet.  44,  45.     Co.  Lit.  34.  b.  37.^. 

Aifo  if  there  be  two  joint-tenants,  and  one  releafeth  to 
the  other,  this  paffeth  a  fee  without  the  word  heirs,  be- 
caufe  it  refers  to  the  whole  fee,  which  they  jointly  took, 
and  are  poffeffcd  of  by  force  of  the  firft  conveyance  ;  but 
the  tenants  in  common  cannot  releafe  to  each  other  ;  for 
a  releafe  fuppofeth  the  party  to  have  the  thing  in  demand  j 
but  tenants  in  common  have  feveral  diftin<£l  freeholds, 
which  they  cannot  transfer  otherwife  than  as  perfons  who 
are  fole  feifed.     Co.  Lit.  g.  200.  b. 

If  lands  be  given  to  A.  and  B.  and  the  heirs  of  A.  B. 
who  is  only  joint-tenant  for  life,  cannot  furrender  his 
eftate  to  A.  for  he  is  feifed  with  him  per  mie  &  per  tout. 
22//.  6.  51.  2  Rol.  Abr.  86.  - 

If  land  be  given  jointly  to  two,  upon  condition  that  they 
(hall  not  alien,  and  one  of  them  releafe  to  the  other,  it 
is  nobreach  of  the  condition.     IVinch  3.     Raym.  413. 

If  there  be  two  joint-tenants  of  land  holden  by  heriot " 
fervice,  and  one  dies,  the  other  (hall  not  pay  heriot  fer- 
vice  ;  for  there  is  no  charge  of  the  tenant,  the  furvivor 
continuing  tenant  of  the  whole  land.     Owen  152.    Butler 
and  Archer, 

And  although  tenants  in  common  have  feveral  free- 
holds, yet  one  tenant  in  common  cannot  difTeife  the  other, 
otherwife  than  by  an  aflual  diffeifin,  as  turning  him  out, 
and  hindering  him  to  enter  ;  but  a  bare  perception  of  the 
profits  is  not  enough.     i.S<?/if.  392.     Reading's  czfe.        ' 
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J.  Jf^o  my  be  jfilift-Umnii  v  imnts  in  common. 

2.  Of  what  things  there  may  be  a  joint-tenancy  or  tenancy 
in  common  ;  and  of  the  right  of  furvivor/hip,  and  what 
things  Jhall  furvive. 

7.  At  what  time  the  right  of  furvtvorjhlp  is  to  tahe 
place  ;  and  what  difpofttion  or  conveyance  will  work  a  fcve- 
ronce,  and  defeat  the  right  of  furvivor. 

4.  Of  fcverance  by  compulfiofi  of  law,  and  of  the  writ  of 
partition. 

5.  How  joint-tenants  and  tenants  in  cdmmon  are  to  fueand 
hefued;  of  fummons  and  fiverance  and  the  remedies' they 
have  againjl  each  other, 

I.  Wha  may  be  joint-tenants  or  tenants  in  common. 

An  alien  and  fubje<Sl  may  be  jqint-tpnants,  ^  nullum 
Utnpus  occurrit  regi ;  therefore  if  an  alien  and  fubjedt  born 
purchafe  lands  tq  them  and  their  heirs,  the  furvivorfhip 
fhall  take  pljqe  till  office  found  i  but  the  office  found  in- 
titles  the  king,  and  fevers  t|\e:  joifltrtenancy.  Co,  Lit. 
lS,o.b. 

Bodies  politick  or  corporate  cannot  be  joint-tenants 
wjth  each  other,  neither  can  a  corporaition,  whether  fole 
or  aggregate,  he  joint-tenant  with  a  natural  perfon;  and 
therefore  if  land  be  given  to  two  bifliops,  or  abbots,  or 
parfons,  and  their  fucceflbrs,  they  are  tenants  in  com- 
mon at  firft,  and  have  no  joint  eftate  for  life;  for  they 
take  in  their  politick  capacities  in  right  of  their  churches 
orhoufes;  or  if  the  crown  defcQnds  to  a,  joint-tenant,  or 
if  lands  be  given  to  a  layman  and  a  parfon,  and  to  the 
heirs  of  one,  and  fucceflbr  of  the  other,  they  are  tenants 
in  common;  for  the  fee,  vefts  in  them  in  feveral  capaci- 
ties.    Co,  Lit.  iBg,  b.  i()0.  a.     Moor  %o%,     7,  Sand,  ^^C). 

^ut  if  a  leafe  for  years  or  other  perfonal  thing  be  given 
to  a  layman  and  a  bifhop,  iSc.  they  are  not  t-enants  in 
common,  but  joint-tenants;  for  as  no  chattels  perfonal 
can  go  in  fucceflion,  they  muft  both  take  in  their  natural 
capacities.     Co.  Lit.  190.  «. 

Difleifors  may  bp  joint-tenants,  and  upon  the  death  of 
one  of  them  the  furvivor  fljall  have;  the  whole ;  for  the 
right,  fuch  as  it  was,  continued  jointly  in  then;.  21 
Ed.  3.  50.  b.     1  Rol.  Abr.  87. 

Infants  may  be  joint- tenants,  and  if  there  be  two  in- 
fants joint-tenants,  who  alien  in  fe«,  and  one  of  them 
dies,  the  furvivor  flxall  have  the  whole ;  for  notwithfland- 
ing  the  alienation  the  joint-tenancy  is  not  fevered,  by 
reafon  of  the  poflibility  of  defeating  it  by  writ  dum  fuit 
infra^tatem.     2iEd.  3.  5.3.     2  Rol.  Abr.  87. 

Baron  and  feme  may  be  joint- tenants;  but  herein  it  is 
to  be  obferved,  that  hufband  and  wife,  being  cqnfidexed 
but  as  one  perfon  in  law,  if  an  eftate  be  made  to  huf- 
band and  wife,  and  a  third  perfon  and  their  heirs,  the 
hufband  and  wife  take  but  one.  mcii^ty,  the  third  perfoji 
the  other.     Lit.  fe£}.  i^i. 

Alfo  baron  and  feme  being  oniC  perfoa  ia  law:,  there 
can  be  no  moieties  between  them  of  an  eftate  given  to 
them  jointly  during  coverture  ;  and  therefore  if  lands  be 
given  to  hufband  and  wife,  and  their  heirs,  the  hufband 
cannot  during  the  wife's  life  difpofe  of  any  part  of  it,  but 
the  whole  muflr  go  to  the  furvivor  of  them.  Co.  Lit. 
187.0. 

But  if  an  eftate  be  made  to  a  man  and  a  woman,  and 
their  heirs,  before  marriage,  and  after  they  marry,  the 
huft)and  and  wife  have  moieties  betweeji  them.  Co,  Lit. 
187.3. 

And  as,  there  can  be  no  moietia?  betwreesn  huflwn^  and 
■wife  of  an  eftate  given  to  them,  dujing.  their  marriage^  it 
hath  been  holden,  that  if  the  hufband  be  attainted  and 
executed,  the  wife  (hall  by  her  petition  regain  all  fuch 
lands,  conveyed  jointly  to  hec  and  her  hufb.ind,  Co.  Lit. 
187. 

So  if  the  lord,  enter  on  the.  huft>and  being  his  villein, 
aod  having  made  fuch  purchafe,  the  wife  furviving  (hall 
recover  the  whole.     Co.  Lit.  187. 

It  is  faid,  that  if  a  deed  of  feoffment  or  grant  of  a  re- 
vsrfion  be  made  to  them  whilft  fole,  and  then  they  inter- 
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marry  before  livery  or  attornment,  tliat  they  take  "tie 
moieties  ;  but  if  they  had  bean  feifed  of  an  ufe  by  moie- 
ties before  the  27  H.  8.  cap.  10.  and  fuch  ufe  had  been 
executed,  by  the  ftatute  they  (hould  have  had  the  eftate 
of  the  land  by  moieties ;  for  they  fhnuld  have  the  eftate 
in  fuch  plight  as  they  had  the  ufe.     Co.  Lit.  187. 

If  hufband  and  wife  vouch  and  recover  by  force  of  a 
warranty  made  to  them  when  fole,  yet  they  fhall  i>ave 
no  moieties  in  the  eftste  recovered.     Co.  Lit.  187. 

If  A.  makes  a  feoftment  to  the  ufe  of  himfejf  and  fuch 
wife  as  he  (hall  marry,  and  afterwards  takes  a  wife,  he 
and  his  wife  are  joint-tenants,  the'  he  were  feifed  of  a 
qualified  fee  before  the  marriage,  and  the  wife  had  no- 
thing; for  by  the  marriage  the  contingent  eftate  vefted  in 
them  both  at  the  fame  time  by  the  faid  limitation.  C*. 
Lit.  188.      \  Co.  iO\.     Dyer  340. 

If  A.  purchafe  a  walk  in  a  chafe,  and  take  the  patent 
thus.  To  himfelf  and  his  v/ife,  and  one  J ,  S.  for  their 
lives,  and  the  life  of  the  longeft  liver  of  them,  and  after- 
wards A.  dies  indebted,  this  purchafe  is  not  afietj  ;  for  it 
(hall  be  prefumed  to  be  intended  an  advancement  and 
provifion  for  the  wife  ;  for  (he  cannot  be  a  truftee  for  her 
hufband,  and  therefore  (he  (hall  enjoy  the  benefit  of  it 
during  her  life;  but  after  her  deceafe,  in  cafe  f.  S.  (hnuld 
furvive  her,  then  to  be  a  truft  for  the  executor  of  the 
hufband,  and  applied  towards  the  payment  of  his  dtbi4 
I  Vern.  67.  decreed  between  Kingdon  v.  Bridges. 

A  leafe  is  made  to  A.  and  to  hufband  ^m  wife,  *«. 
to  A.  for  life,  hufliand  in  tail,  wife  for  years  ;  in  this 
cafe  each  of  the  three  has  a  feveral  eftate.  Co.  Lit. 
187.3. 

If  an  eftate  be  limited  to  hufband  and  wife,  and  the 
heirs  of  the  body  of  the  huftand,  they  are  joint- tenaJMs 
for  life,  and  the  inheritance  is  fo  executed  in  him,  that 
if  he  make  a  feoftment,  this  will  be  a  diicontinuance  to 
his  iflue  ;  but  if  he  fufFers  a  common  recovery  with  fingjc 
voucher,  this  will  bind  neither  the  iflue  nor  any  remain- 
ders, becaufe  his  wife  was  feifed  of  the  whole  jointly 
with  him,  and  not  part,  and  there  are  no  moieties  be- 
tween them,  and  therefore  it  cannot  be  good  for  any 
part ;  but  the  feoffment  deals  with  the  polTeftion  and  give; 
it  away  by  folemn  livery ;  and  therefore  to  preferve  the 
warranty,  this  amounts  to  a  difcontinuance,  and  the  iflue 
(hall  be  put  to  his  formedon  in  defender,  and  thofe  in  re- 
mainder to  their  formedon  in  remainder,  and  if  the  hufband 
levies  a  fine,  this  will  bind  the  iffue  by  the  ftatute  4  H.  f. 
and  32  H;  8.  2  Co.  61.  Cro\  Eliz.  470,  481.  Popb. 
52.  Dyer  9.  pi.  52,  Cra,  Car.  320.  3  Co.  5.  Mm 
210.      Yelv.  131.      I  Lev.  37.      I  Sid.  83. 

And  as  the  hufband,  being  jointly  feifed  with  his  wife 
of  the  lands,  cannot  alien  them  ;  fo  neither  can  he 
charge  fuch  lands ;  and  therefore  where  the  hufband  in 
fach  cafe  acknowledged  a  recognizance,  and  died,  it 
was  held,  that  the  wife  fliould  hold  the  lands  difcharged. 
I  Roll.  Mr.  346. 

Hufband  and  wife  may  be  joint- tenants  of  a  leafe  (iw 
years,  or  other  chattel  real,  as  well  as  of  a  freehold  or 
eftate  of  inheritance.     43  Ed.  3.  10.      i  Rol.  Abr.  349/ 

So  if  a  ftatute  be  acknowledged  to  baron  and  feme, 
they  are  joint-tenants  of  this,  and  the  feme  (I:;-,li  have 
all  by  farvivorfhip.  48  Ed.  3.  12.  b.  Bro.  Bur.  Ftm. 
24.      I  Rol.  Abr.  342,   889,  5.  C. 

Alfo  it  hath  been  ruled  in  Chancery,  that  Vr-here  the 
hufband  lends  out  money  in  the  names  of  himfelf  afld 
his  wife,  upon  mortgages  and  bonds,  and  die.s,  thaf  the 
wife  is  intitled  to  the  money  by  furvivorfhip,  if  there 
be  affets  fufficient  to  pay  the  hufband's  debts.  2  Vern. 
683. 

But  where  the  hufband  is  jointly  poffeffed  of  a  Icaffr- 
hold  intereft,  or  other  perfonal  thing,  he  may  difpofe  of 
it  in  his  lile-time  without  the  confent  or  concurrence  of 
his  wife.      I  Rol.  Abr.  343. 

But  if  a  leafe  be  made  to  baron  and  feme  for  year.', 
the  baron  cannot  devife  the  term,  for  the  fi:me  is  in  by 
farvivorfhip  before  the  devifc  takes  efSjif.  Co.  Lit.  351. 
\  Ral.  Abr.  344. 

Alfo  if  a  leafe  be  made  to  baron  and  feme  for  their 
lives,  remainder  to  the  furvivor,  or  to  the  executors  of 

the 
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the  furvivor  of  them,  and  the  baron  grants  the  term, 
and  dies,  this  will  not  bar  the  wife  furvivingj  becaufe 
the  wife  had  but  a  pofHbiJity,  and  no  intereft.  10  Co. 
51.  Godb.  139.  4.  Lesn.  185.  Hutton  17.  7.  Rol. 
Abr.  48.  pi.  ■i-  Poph.  s.  Cro.  Eiiz.  S41.  Co.  Lit. 
46.  b.      I  Rol.  Mr.  344. 

If  the  baron  be  indebted  to  the  King,  and  purchafes 
lands  for  years  to  him  and  his  wife,  and  dies,  this  land 
fliall  be  put  in  execution  for  the  faid  debt,  becaufe  the 
baton  had  power  to  difpofe  of  the  faid  term.  8  Co.  Lit, 
111.  but  in  I  Rol.  Abr.  34.   this  is  made  a  quare. 

If  a  rent-charge  be  granted  to  a  man  and  a  woman 
for  years,  who  afterwards  intermarry,  and  after  arreara- 
ges incur,  and  after  the  baron  dies,  the  feme  (hail  have 
the  refidue  of  the  rent,  and  alfo  the  arrearages  in  a  writ 
of  annuity,  becaufe  they  participate  of  the  nature  of  the 
principal.      I  Rol.  Abr.  350. 

If  there  be  baron  and  feme  joint-tenants  for  life,  and 
the  baron  fows  the  land,  and  dies  befor»  feverance,  his 
executor  (ball  have  the  emblements,  and  not  the  feme  ; 
and  it  is  faid,  there  is  no  diverfity  between  this  and 
where  the  baron  is  feifed  in  right  of  the  feme.  1  Rol. 
Abr.  727.  b.     Co.  Lit^  55.  b.     Koy  149.  S.  C. 

2.  Of  what  things  there  may  be  a  joint-tenancy  or  tenancy 
in  common  ;  and  of  the  right  of  furvivorjhip,  and  what 
tbingi  {hall  furvive. 

There  may  be  a  joint-tenancy  not  only  of  lands  and 
tenements,  but  alfo  of  chattels  perfonal,  aj  well  as  real, 
fuch  as  leafes  for  years,  a  horfe,  iJc.  for  where  two 
come  to  thefe  by  joint  gift  or  purchafe,  they  fliall  fur- 
vive, and  not  go  to  the  executors  of  the  party  deceafed. 
Co.  Lit.  181.  A.      I  Rol.  Abr.  87. 

But  an  exception  is  to  be  made  of  two  joint  merchants ; 
for  the  wares,  merchandizes,  debts  or  duties  that  they 
have  as  joint  merchants  or  partners  fliall  not  furvive, 
but  (hail  go  to  the  executors  of  the  deceafed  ;  and  this 
tier  legem  mercatoriam,  which  is  part  of  the  laws  of  this 
realm,  for  the  advancement  and  continuance  of  trade 
and  commerce  ;  which  being  fro  bono  publico,  the  rule  is, 
that  Jus  accrefcendi  inter  mercatora  pro  beneficio  commercii 
locum  non  habet.     Co.  Lit.  182.  a. 

But  tho'  there  is  no  furvivorfhip  between  merchants, 
yet  if  there  are  two  joint  merchants,  or  two  who  are 
jointly  pofTelTed  of  goods  in  the  way  of  trade,  who  ca- 
fually  lofe  them,  and  afterwards  one  of  them  dies,  the 
furvivor  alone  may,  it  feenis,  bring  trover  for  them  ;  for 
the  adtion  muft  neceflarily  furvive,  though  the  intereft 
doth  not,  otherwife  there  would  be  a  failure  of  juftice  ; 
becaufe  the  furvivor  and  the  executor  of  him  who  is 
dead  cannot  join  in  the  action,  for  that  their  rights  are 
of  feveral  natures,  and  there  muft  be  feveral  judgments ; 
but  it  being  held  clearly,  that  if  this  was  any  plea,  it  mufl 
have  been  in  abatement,  for  which  reafon  the  books  fay 
the  principal  point  was  not  determined.  Carth.  170-1. 
Kemp  v.  Andrews,  i  Show.  188.  Comb.  474.  3  Lev. 
290.  S.C. 

Alfo  there  may  be  tenants  in  common  of  chattels 
real  or  perfonal,  intire  or  feveral,  as  leafes  for  years, 
wards,  horfes,  Uc.  as  when  any  of  thofe  who  were 
joint-tenants  of  them  grant  over  their  intereft  to  a 
ilranger,  the  grantee  and  the  other  are  tenants  in  com- 
mon.    Lit.  feif.  320.     Co.  Lit.  199.  a. 

Alfo  if  there  be  two  tenants  in  common  of  a  feignory, 
and  a  ward  fall,  they  arc  tenants  in  common  of  the 
wardfhip,  as  well  of  the  body  as  land  ;  and  fo  it  is  if 
the  land  efcheat  to  them,  they  fliall  be  tenants  in  com- 
mon thereof.     Co.  Lit.  199.  a. 

If  a  corody  be  granted  to  two  men  and  their,  heirs,  in 
this  cafe,  becaufe  the  corody  is  uncertain,  and  cannot  be 
fevered,  it  (hall  amount  to  a  feveral  grant,  to  each  of 
them  one  corody  ;  for  the  perfons  be  feveral,  and  the  co- 
rody is  perfonal.     Co.  Litt.  199.  a. 

If  two  take  a  leafe  jointly  of  a  farm,  the  leafe  fliall 

furvive  ;    but  the  ftock  on  the  farm,  though  occupied 

jointly,  fliall  not  furvive;  neither  fliall  a  ftock  ufed  in  a 

joint  undertaking  in  the  wav  of  trade  furvive  ;  and  there- 
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(ore  it  is  faid  not  to  be  necefTary  in  articles  of  copartner- 
(hip  to  provide  againft  it.      i  Fern.  217. 

The  jus  accrefcendi,  or  right  of  furvivorfliip,  takes 
place  only  between  joint-tenants;  as  where  lands  are 
given  to  two  men  and  their  heirs,  the  furvivor  fliall 
have  the  whole;  for  being  limited  to  them  and  their 
heirs,  the  feofFor  or  donor  hath  thereby  transferred  the 
abfolute  property  to  them  ;  but  how  the  word  heirs  came 
to  fignify  the  heirs  of  one  of  them,  fo  as  to  exclude  the 
heirs  of  him  who  died  firft,  is  not  eafy  to  be  determined, 
and  can  be  accounted  for  no  otherwife  than  that  both 
joint-tenants  being  intitled  to  the  whole  during  their  re- 
fpeftive  Jives,  the  furvivor  having  continued  longer  in 
polTelTion  was  therefore  prefumed  to  have  done  more  fer- 
vice  to  the  feud,  and  upon  that  account  was  allowed  to 
tranfmit  it  to  his  heirs  ;  alfo,  fays  my  Lord  Chief  Juf- 
tice Holt,  the  Common  law  does  not  love  to  multiply 
tenures.     Co.  Lit.  181.      i  Salk.  392. 

So  if  lands  be  given  to  two  men  for  life  or  years,  they 
are  joint- tenants,  and  the  furvivor  fliall  hold  the  whole 
for  his  life,  or  according  to  the  number  of  years  limited 
in  the  conveyance,     Co.  Lit.  181.  b. 

But  if  a  man  letteth  lands  to  A.  and  B.  during  the 
life  of  ^.  if  B.  die,  A.  fliall  have  all  by  furvivorfliip; 
but  MA.  die,  B.  fliall  have  nothing.     Co.  Lit.  181.  b. 

A  naked  truft  or  authority  cannot  furvive  ;  but  a  truft 
coupled  with  an  intereft  fliall  furvive  together  with  it. 
Co.  Lit.  iSi.  b,  but  for  this,  fee  2Cnitt, 

If  a  leafe  be  made  to  A.  and  B.  for  their  lives,  and 
the  life  of  the  longeft  liver  of  them,  and  they  make 
partition,  and  then  A.  dies,  the  leffor  fliall  enter  into 
his  part ;  for  B.  has  no  title  to  it,  becaufe  the  right  of 
furvivorfliip  was  loft  by  the  partition,  which  deftroyed 
the  joint-tenancy;  nor  will  the  words  to  the  longtji 
liver  be  of  any  ufe  to  B.  becaufe  they  were  void  at  iirft, 
being  no  more  than  the  law  implied  in  the  joint  eftate, 
Co.  Lit.  191.  tf.     2  Rol.  Abr.  150. 

Two  joint-tenants  of  a  rent-charge  or  rent-fervice, 
and  one  of  them  dies,  the  furvivor  fliall  recover  all  the 
arrearages  which  incurred  and  became  due  in  the  life- 
time of  his  companion.  33  H.  6.  20.  b  jz  Ed  q 
Afftfe  18.     iRol.  Abr.  S6.  ' 

Two  joint-tenants  fow  their  land  with  corn,  and  one 
of  them  dies,  the  corn  fown  (hall  go  to  the  furvivor  and 
the  moiety  (hall  not  be  to  the  executor  of  the  perfon  de- 
ceafed ;  for  they  are  fuppofed  to  carry  on  the  cultivation 
of  the  foil  by  a  joint  ftock.  2  Rol.  Abr.  86.  i  Rtl. 
Abr.  727. 

But  if  hufband  and  wife  are  joint- tenants,  and  the 
huftiand  fows  the  land  with  corn,  and  dies,  the  crop  fliall 
go  to  the  executors  of  the  hufliand,  as  it  feems;  for  this 
land  is  not  cultivated  by  a  joint  ftock,  but  is  totally  the 
corn  of  the  hufljand,  and  the  property  of  it  feems  not  to 
be  loft  by  committing  it  to  the  joint  pofTeffion,  no  more 
than  if  it  had  been  fown  in  the  land  of  the  wife  only. 
I  Rel.  Abr.  727. 

So  if  there  be  two  tenants  in  common,  and  one  of 
them  fow  the  land,  and  die,  his  executors  (hall  have  the 
corn  ;  becaufe  they  have  different  interefts,  and  are  fup- 
pofed to  cultivate  by  dilFerent  flocks,  and  not  by  a  joint 
one.     Perk.  fe£l.  523. 

3.  At  what  time  the  right  of  furvivorfhip  is  to  tah  place  ; 
and  what  difpofition  or  conveyance  will  work  a  feverance, 
and  defeat  the  right  of  furvivorfhip. 

This  right  is  to  take  place  immediately  upon  the  death 
of  the  joint-tenant,  whether  it  be  a  natural  or  civil 
death  ;  as  if  there  be  two  joint-tenants,  and  one  of  them 
enters  into  religion,  the  furvivor  fliall  have  the  whole 
Co.  Lit.  18 r.  3. 

Alfo  it  is  laid  down  as  a  rule,  that  there  flial!  be  no 
right  of  furvivorfliip,  unlefs  the  thing  be  in  jointure  at 
the  inftant  of  the  death  of  him  who  firft  dieth  ;  nihil  de 
re  accrefcit  ei  qui  nihil  in  re  quando  jus  accrefceret  habet. 
Co.  Lit.  188.  b.  ^ 
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Therefore  if  there  be  two  joint-tenants  of  a  rent,  and 
one  of  them  difleifc  the  tenant  of  the  land,  this  is  a  feve- 
rance  of  the  jointure  for  a  time  ;  for  the  moiety  of  ti;e 
rent  is  fufpended  by  unity  of  poflefTion,  and  therefore 
cannot  fland  in  jointure  with  the  other  moiety  in  poflef- 
fion,  fo  that  if  during  fuch  fufpenfion  one  joint-tenant 
dies,  there  can  be  no  furvivorfhip.     Co.  Lit.  i88.  b. 

Two  femes  joint-tenants  of  a  leafe  for  years,  one  of 
them  talceth  husband  and  dieth,  yet  the  term  Ihall  fur- 
vive  ;  for  though  all  chattels  real  are  given  to  the  huf- 
band,  if  he  furvive,  yet  the  furvivor  between  the  joint- 
tenants  is  the  elder  title,  and  after  the  marriage  the  feme 
continued  fole  pofTefTed ;  for  if  the  husband  dieth,  the 
feme  (hall  have  it,  and  not  the  executors  of  the  hufband  ; 
but  otherwife  it  is  of  perfonal  goods.     Co.  Lit.  185.  b. 

Although  joint-tenants  are  feifed  per  mie  y  per  tout,  yet 
to  divers  purpofes  each  of  them  hath  but  a  right  to  a  moie- 
ty ;  as  to  enfeoff,  give,  or  demife,  or  to  forfeit  or  lofe  by 
default  in  a  prtecipe;  and  therefore  where  there  are  two  or 
more  joint-tenants,  and  they  all  join  in  a  feoffment, 
each  of  them  in  judgment  of  law  gives  but  his  part.  Co. 
Lit.  186.  a. 

So  if  there  be  two  joint-tenants,  arid  they  both  make  a 
feoffment  in  fee,  a  gift  in  tail,  or  leafe  for  life,  tsfc.  upon 
condition,  and  that  for  breach  thereof  one  of  them  (hall 
enter  into  the  whole,  yet  he  (hall  enter  but  into  a  moiety, 
becaufe  no  more  in  judgment  of  law  paffed  from  him. 
Co.  Lit.  lib.  a. 

If  one  joint-tenant  bargains  and  feMs  his  moiety,  and 
dies  before  the  deed  is  inrolled,  yet  the  deed  being  after- 
wards inrolled  (hall  work  a  feverance  ab  initio^  and  fup- 
port  by  relation  the  intereft  of  the  bargainee.  Co,  Lit. 
136.  a. 

But  if  one  joint-tenant  bargains  and  fells  all  the  lands, 
and  before  inrollment  the  other  dies,  his  part  (hall  fur- 
vive; for  the  freehold  not  being  out  of  him,  the  jointure 
remains ;  and  tho'  afterwards  the  deed  is  inrolled,  yet  only 
a  moiety  (hall  pafs ;  for  the  inrollment  by  relation  cannot 
make  the  grant  of  any  better  effed  than  it  would  have 
been  if  it  had  taken  effed  immediately.  Cro.  Jac.  53. 
Co.  Lit.  186.     I  Bulf.  3. 

If  a  recovery  be  had  againft  a  joint-tenant,  who  dieth 
before  execution,  the  furvivor  (hall  not  avoid  this  re- 
covery, becaufe  that  the  right  of  the  moiety  \i  bound  by 
it.     Co.  Lit.  185. 

If  one  joint-tenant  agree  to  alien,  and  does  it  not, 
but  dies,  this  will  not  fever  the  joint-tenancy,  nor  bind 
the  furvivor.  2  Vern.  63.  That  fuch  an  agreement  does 
rot  bind  at  law.     Co.  Lit.  184.  i.  185.0. 

Two  joint-tenants  of  a  church  leafe,  one  whereof 
being  taken  fick  in  a  journey,  to  fever  the  jointure  and 
provide  for  his  wife  fends  for  the  fchoolmafter  of  the 
town,  (who  was  the  only  perfon  he  could  get  to  come 
at  him,)  and  acquainted  him  with  his  intentions,  and 
defired  him  to  prepare  an  inftrument  for  that  purpofe; 
the  fchoolmafter  drew  a  kind  of  deed  of  gift  of  the  leafe 
from  the  fick  man  to  the  wife,  which  he  executed,  and 
died  ;  and  this  being  to  the  wife,  and  void  in  law,  (he 
would  have  made  it  good  in  equity,  but  was  difmiffed, 
being  voluntary  and  without  confideration.  Preced. 
Chan.  124.   Moyfe  and  Giles.      2  Fern.  385.  S.  C. 

The  proper  conveyance  by  one  joint-tenant  to  another, 
and  what  will  moft  effedfually  fever  the  joint-tenancy,  is 
a  releafe  ;  but  one  joint-tenant  cannot  enfeoff  his  com- 
panion, becaufe  they  are  both  already  feifed  per  mie  ts"  per 
tout ;  and  this  manner  of  conveyance  pafling  by  livery, 
cannot  operate  fo  as  to  give  him  what  he  already  has  ; 
but  tenants  in  common  cannot  releafe  to  each  other ;  for 
a  releafe  fuppofeth  the  party  to  have  the  thing  in  demand, 
but  tenants  in  common  have  feveral  diftiiidf  freeholds, 
which  one  cannot  transfer  to  the  other  without  the  fo- 
lemnity  of  livery.  22  H.  6.  42.  b.  Perk.  fe£}.  193, 
197.     Co.  Lit.  193.  A.  200.  A.     2  Roll.  Jbr.  86. 

But  tho'  a  releafe  be  the  proper  conveyance  from  one 
joint-tenant  to  another,  yet  if  the  jury  find  that  the  one 
joint-tenant  did  grant  or  convey  to  another,  this  amounts 
to  a  releafe  ;  for  they  having  found  the  fubftantial  part, 
the  court  is  to  apply  the  words  according  to  the  op«ra- 
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tion  they  have  in  law;  but  every  fuch  conveyance  muft 
be  pleaded  as  a  releafe.  I  Fent.  78.  i  Sid.  452.  2 
Sound.  96.  2  Keb.  641.  Raym.  187.  S.  C.  Che^er  v. 
rVilkins.     4  Mod.  151.  S.  P. 

So  if  there  be  two  joint-tenants  for  life,  and  one  is  a 
feme  covert,  and  the  baron  and  feme  levy  a  fine  to  the 
other  joint-tenant,  and  thereby  grant  iotum  &  quicquid 
in  the  land  for  the  life  of  the  wife,  upon  the  death  of  the 
other  joint-tenant  the  leffor  may  enter,  for  the  fine  in- 
curred by  way  of  releafe,  and  then  the  other  joint-tenant 
muft  have  claimed  the  whole  from  the  firft  feoffment,  fo 
could  have  had  the  whole  but  for  his  own  life.  2  Roll. 
Mr.  86,  403.  Cro.  Jac.  698.  Eujlace  v.  Scawcn ;  and 
fee  6  Co.  -jS.  b.  S.  P. 

An  agreement  between  joint-tenants  of  an  advowfon, 
that  they  (hould  be  tenants  in  common,  and  that  each  of 
them  (hould  prefent,  amounts  to  a  feverance  and  releafe. 
Carth.  505.      I  Sali.  42.  S.  C. 

If  there  be  two  joint-tenants  of  a  rent,  the  one  may 
releafe  to  the  other ;  but  if  the  rent  be  behind,  the  one 
cannot  releafe  his  intereft  in  the  arrearages  to  another. 
I  Leon.  167. 

One  joint-tenant  or  tenant  in  common  may  let  his 
part  for  years  or  at  will  to  his  companion  ;  for  this  only 
gives  him  a  right  of  taking  the  whole  profits,  when  be- 
fore he  had  but  a  right  to  the  moiety  thereof,  and  he  may 
contrail  with  his  companion  for  that  purpofe,  as  well  as 
he  may  with  any  ftranger.  Co.  Lit.  186.  a.  Owen  102. 
Cro.  Jac.  83,  61 1.      Moor,  pi.  194. 

A  partition  or  feverance  between  joint-tenants  of  a 
freehold  muft  be  by  deed,  becaufe  by  the  notoriety  oi 
inveftiture  they  take  it  jointly  ;  and  to  alter  that,  a  mat- 
ter of  folemnity  is  required,  which  is  a  deed  ;  but  tenant! 
in  common  may  make  a  partition  without  deed,  becauft 
that  is  only  a  fetting  out  by  metes  and  bounds,  accordinj 
to  the  firli  inveftiture,  which  gave  each  of  them  diftin£ 
moieties.     2  Roll.  Mr.  25s-     Co.  Lit.  ibg.a. 

Regularly  every  difpofition  by  one  joint-tenant  to  bim 
his  companion  muft  be  an  immediate  difpofition  ;  for  th' 
furviving  joint-tenant  claiming  the  whole  by  the  origina 
inveftiture,  the  whole  muft  defcend  to  him,  unlefs  hi 
companion  hath  difpofed  of  it  from  him  in  his  life-tirot 
Co.  Lit.  168.     iRoll.Abr.  848. 

But  if  two  joint- tenants  are  in  fee,  and  one  lets  hi  • 
moiety  to  y.  S.  for  years,  to  begin  after  his  death,  thi 
is  good,  and  (hall  bind  the  other,  if  he  furvives,  becaul 
this  is  a  prefent  difpofition,  and  binds  the  land  from  th 
time  of  the  leafe  made,  fo  that  he  cannot  after  avoid  it 
Co.  Lit.  185.  <7.      Bro.  tit.  Grants  154. 

But  a  devife  for  years  in  fuch  manner  by  one  joint 
tenant  will  not  bind  the  other  furviving,  becaufe  that  i 
no  prefent  difpofition,  nor  binding  on  the  devifor  himfeif 
inafmuch  as  he  may  revoke  or  cancel  his  will,  and  d 
deftroy  that  devife.     Lit.  feH.  289.     2  Roll.  Abr.  848. 

Alfo  if  there  be  two  joint-tenants  of  lands,  and  on^ 
of  them  devifes  away  that  which  belongs  to  him,  and  dies 
this  is  a  void  devife,  and  the  devifee  takes  nothing,  be 
caufe  the  devife  does  not  take  effc(S  till  after  the  deatl 
of  the  devifor,  and  then  the  furviving  joint-tenant  take 
the  whole  by  a  prior  title,  viz.  from  the  firft  feoffment 
but  in  this  cafe  if  the  devifor  furvives  the  other  joint 
tenant,  then  the  devife  is  good  for  the  whole  by  furvivor 
(hip,  and  then  the  words  of  the  will  are  fufEcient  to  carr; 
the  whole  eftate;  befides,  at  the  time  of  making  tb 
will,  tho'  he  was  not  fole  tenant,  yet  he  was  feifed  pe. 
mie  IS  per  tout,  and  it  is  impoffible  to  fix  upon  any  parti 
cular  part  which  he  meant  to  devife,  becaufe  he  could  no 
then  call  one  part  of  the  land  more  his  own  than  th 
other,  and  the  moft  genuine  conftrudtion  feems  to  giv 
the  whole  land,  fince  he  was  feifed  per  tout  of  it  at  th 
time  of  the  devife.  Lit.  feSi.  287.  Perk.  fe£f.  500 
Cro.  Jac.  106.     Moor  776.  pi.  1074. 

Alfo  if  there  are  two  joint-tenants,  and  one  of  then 
furrenders  his  moiety  to  the  ufe  of  his  laft  will,  and  die 
before  the  furrender  is  prefented,  having  made  his  will 
this  is  a  feverance  of  the  jointure  ;  for  being  prefented  i 
relates  to  the  time  of  the  firft  furrender.  Co.  Lit.  59. 1 
I  Roll.  Abr.  501. 
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If  two  joint- tenants  for  life  are,  and  one  of  them 
makes  a  leafe  for  years  of  his  moiety,  either  to  be- 
gin prefently,  or  after  his  death,  and  dies,  this  leafe  is 
good  and  binding  againft  the  furvivor;  the  reafon  whereof 
is,  that  notwithftanding  the  leafe  for  years,  the  joint-te- 
nancy in  the  freehold  ftill  continues,  and  in  that  they 
have  a  mutual  intereft  in  each  other's  life,  fo  that  the 
eftate  in  the  whole,  or  any  part,  is  not  to  determine  or 
icvert  to  the  leflbr  till  both  are  dead  ;  for  the  life  of  the 
one,  as  well  as  of  the  other,  was  at  firfi:  made  the  mea- 
fure  of  the  eftate  granted  out  by  the  leffor ;  and  therefore 
fo  long  as  either  of  them  lives,  if  the  joint-tenancy  con- 
tinues, he  is  not  to  cnme  into  poffeffion  ;  now  thefe  joint- 
tenants  having  a  reciprocal  intereft:  in  each  other's  life, 
when  one  of  them  makes  a  leafe  for  years  of  his  moiety, 
this  does  not  depend  for  its  continuance  on  his  life  only, 
but  on  his  life  and  the  life  of  the  other  joint-tenant, 
whichfoever  of  them  fhall  live  longeft,  according  to  the 
nature  and  continuance  of  the  eftate  whereout  it  was 
derived  ;  and  then  fo  long  as  that  continues,  fo  long  the 
leafe  holds  good,  and  by  confequence  fuch  leflee  (hall 
hold  out  the  furviving  joint-tenant  and  the  reverfioner, 
till  the  eftate  whereout  his  leafe  was  derived  be  fully  de- 
termined. Poph.  96.  Moor,  pi.  514.  3  Bulf.  273. 
1  Roll.  Rep.  401.  Dyer  187,  Plow.  263.  Cro.  Jac.  91. 
Co.Ut.  lii,.  b.  185.(7.  186.  a.  3  5ay;  131.  %  And. 
16.     2  Vern.  323. 

But  if  a  rent  were  referved  on  fuch  leafe,  this  is  de- 
termined and  gone  by  the  death  of  the  lefl'or  ;  for  the  fur- 
vivor cannot  have  it,  becaufe  he  comes  in  by  title  para^ 
mount  the  leafe,  and  the  heirs  of  the  leflbr  have  no  title 
to  it,  becaufe  they  have  no  reverfion  or  intereft  in  the 
land.     1  Co.  96.     Moor  139.     Co.  Lit.  185.0.  318. 

A.  and  B.  joint-tenants  for  their  lives,  A.  by  inden- 
ture leafes  the  moiety  which  he  holds  in  jointure  with 
B.  to  C.  for  fixty  years  from  the  death  of  B.  if  he  the 
faid  A.  (hall  fo  long  live,  and  demifes  the  other  moiety 
to  C.  for  fixtjr  years  from  his  own  death,  if  B.  (hall  fo 
long  live;  then  A.  dies,  and  B,  furvives ;  and  it  was  ad- 
judged, that  thfs  leafe  was  void  for  both  moieties ;  for 
by  the  firft  words  it  was  a  good  leafe  from  A.  of  his  part 
upon  the  contingency  of  his  furviving  B.  but  that  never 
happened,  and  as  to  B.'s  part  A.  had  not  power  to  leafe 
or  contraft  for  it  during  the  life  of  B.  tho'  he  had  hap- 
pened after  to  furvive  him,  for  that, was  but  a  bare  pof- 
(ibility,  which  could  not  be  leafed  or  contrafled  for,  and 
therefore  the  leafe  was  void  in  the  whole.  Cro.  Jac.  91. 
Moor.,  pi.  1074.   IVIutlock  V.  Horton. 

A.  and  B.  joint-tenants  for  their  lives,  A.  leafes  his 
part  for  fixty  years,  if  he  and  B.  fo  long  live  ;  then  B, 
hirrenders  his  part,  and  takes  back  a  new  eftate  ;  then 
A.  dies,  living  B.  and  it  was  adjudged,  that  this  leafe 
made  by  A.  was  determined  by  his  death  ;  for  the  joint- 
tenancy,  which  would  have  given  them  or  their  leflees  an 
intereft  in  each  other's  life,  is  by  the  furrender  of  B.  de- 
termined and  gone,  and  then  the  leafe  of  A.  ftood  fingle 
upon  his  own  life,  and  confequently  by  his  death  is  de- 
termined i  fo  it  would  be  if  after  fuch  leafe  for  years  by 
one  joint-tenant  they  had  made  partition  of  the  joint 
eftate,  and  then  the  leffor  had  died,  his  leafe  would  be 
at  an  end,  becaufe  the  joint-tenancy,  which  (hould  have 
fupported  it  after  his  death,  is  by  the  partition  defeated 
and  gone.  Cro.  Jac.  377.  i  Roll.  Rep.  309.  3  Bulf. 
130.     X  Roll.  Abr.  131.    Daniel  v.  Waddington. 

4,  Of  feverance  by  compulfton  of  law ;  and  of  the  writ 
■  tf  partition. 

At  Common  law  joint-tenants  and  tenants  in  common 
were  not  compellable  to  make  partition,  except  by  the 
cuftom  of  fome  cities  and  boroughs.  Lit.  fe£t.  290. 
Co.  Lit.  187. 

But  now  by  the  31  //.  8.  cap.  i.  reciting  the  incon- 
veniencies  which  joint-tenants  and  tenants  in  common 
lay  under,  from  one  joint-tenant's  or  tenant's  in  common 
occupying  the  whole  land,  or  receiving  the  whole  profits, 
it  is  cn3i&.eA,fca.  2.  "  That  all  joint-tenants  and  tenants 
in  common  that  now  be,  or  hereafter  (hall  be  of  any 
eftate  or  eftates  of  inheritance  in  their  own  right,  or  in 
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right  of  their  wives,  of  any  manors,  lands,  tenements  or 
hereditaments  within  this  realm  of  England.,  IVales,  or 
the  marches  of  the  fame,  (hall  and  may  be  coa£led  and 
compelled,  by  virtue  of  this  prefent  a<9,  to  m^ke  par- 
titions between  them  of  all  fuch  manors,  lands,  tenements 
and  hereditaments,  as  they  now  hold,  or  hereafter  (hall 
hold  as  joint-tenants  or  tenants  in  common,  by  writ  de 
partitione  facienda,  in  that  cafe  to  be  devifed  in  the  King 
our  Sovereign  Lord's  court  of  Chancery,  in  like  manner 
at^d  form  as  coparceners  by  the  common  laws  of  this 
realm  have  been,  and  are  compelled  to  do,  and  the  fame 
writ  to  be  purfued  at  the  Common  law. 

Provided,  That  every  of  the  joint- tenants  or  tenants 
m  common,  and  their  heirs,  after  fuch  partition  made, 
(hall  and  may  have  aid  of  the  other,  or  of  their  heirs, 
to  the  intent  to  dereign  the  warranty  paramount,  and  to 
recover  for  the  rate  as  is  ufed  between  coparceners  after 
partition  made  by  the  order  of  the  Common  law. 

Before  thefe  ftatutes  the  writ  of  partition  was  confined 
to  coparceners  ;  alfo  it  lay  againft  the  alienee  of  a  co- 
parcener, for  a  coparcener  cannot  by  her  alienation  de- 
veft  the  right  of  her  fifter  to  divide  the  eftate,  nor  can 
(he  deftroy  the  writ  of  partition  ;  but  the  alienee  had  no 
fuch  writ  of  partition,  becaufe  fuch  alienee  took  an  un- 
divided moiety ;  nor  was  the  alienee  under  the  reafons 
on  which  the  law  had  founded  fuch  right  of  divifion, 
which  was  that  the  inheritance  might  be  feparated  after 
marriage  into  diftin<ft  families;  and  for  the  fame  reafons 
the  tenant  by  the  curtefy,  though  he  came  in  by  the  adl 
of  law,  could  not  have  this  writ,  though  it  lay  againft: 
him  by  the  furviving  coparceners.  Co.  Lit.  175.(7.  167. 
a.     Dyer  98.  b. 

But  now  by  force  of  thefe  ftatutes,  the  alienee  of  one 
parcener  may  have  a  writ  of  partition  againft  the  other 
parcener,  becaufe  they  are  tenants  in  common.  Co.  Lit. 
175.  a. 

So  tenant  by  curtefy  (hall  have  a  writ  of  partition  up- 
on the  ftatute  32  H.  8.  cap.  32.  for  though  he  is  neither 
joint-tenant,  nor  tenant  in  common,  yet  being  in  equal 
mifchief  with  thofe  to  whom  the  ftatute  gives  this  re- 
medy, he  is  within  the  equity  thereof.     Go.  Lit.  175.  b. 

But  if  three  coparceners  are,  and  a  ftranger  purch'afe 
the  part  of  one  of  them,  he  cannot  join  with  either  of 
the  two  coparceners  in  a  writ  of  partition,  either  at 
Common  law,  or  by  force  of  the  ftatute  ;  for  the  words  of 
the  preamble  of  the  ftatute  are,  "  And  none  of  them  by 
the  law  doth  or  may  know  their  feveral  parts,  ^c.  and 
cannot  by  the  laws  of  this  realm  make  partition  without 
their  mutual  affents":  Now  in  this  cafe  one  of  them,  viz. 
the  parcet-.er  may  have  a  writ  of  partition  at  Common 
law,  and  therefore  cannot  come  within  the  preamble  and 
intent  of  the  a(S,  and  fo  cannot  join  with  the  purchafer 
in  a  writ  of  partition  brought  upon  it.  i  And.  30.  pi. 
72.  Co.  Lit.  175.  b.  Kelw.  208.  Dyer  128.  Bendl. 
42.  pi.  76. 

It  hath  been  holden,  that  a  general  writ  by  joint-te- 
nant?, or  tenants  in  common  grounded  on  this  ftatute, 
and  concluding  contra  formam  ftatut.  is  fufKcient,  with- 
out reciting  the  cafe  particularly,  fo  as  to  bring  it  with- 
in the  ftatute  ;  for  the  framing  of  the  writ  is  left  to  the 
clerks  in  Chancery,  and  muft  be  according  to  the  form 
which  they  have  devifed.  Cro.  Eliz.  742,  743.  and 
vide  Cro.  Eliz.  759.      2  Luiw.  1018.      3  Leon.  231. 

In  this  writ  partition  may  be  demanded  of  the  view 
of  frank-pledge,  together  with  a  manor  ;  for  though  it 
be  not  feverable  of  itfelf,  nor  partible,  yet  the  profits 
thereof  may  be  divided,  or  it  may  be  divided  thus  ;  that 
the  one  (hill  have  it  at  one  time,  and  the  other  at  an- 
other ;  alfo  being  demanded  with  the  manor,  it  may 
well  be  intirely  allotted  to  one,  and  the  land  in  recom- 
pence  to  another.  Cro.  Eliz.  759.  Sir  George  Moor  and 
Brown  V.   Onflow. 

In  this  a(Stion  there  are  two  judgments ;  the  firft  is, 
quod  partitio  fiat  inter  partes  pradiSias  de  tenementis  prte- 
di6i.  cum  pertinen.  And  upon  this  there  goes  out  a  ju- 
dicial writ  to  the  (herifF  to  make  partition,  which  re- 
cites, firft  the  writ  of  partition  and  judgment,  and  then 
commands  the  (herifF,  together  with  twelve  men  of  the 
vicinage,  i^c,  to  go  in  perfon  to  the  tenements  to  be  di- 
vided. 
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vided,  and  there  in  the  prefence  of  the  parties,  (if  they 
appear  on  fummons  to  be  made)  by  the  oaths  of  the(e 
twelve  men,  to  make  an  equal  and  fair  partition,  and 
allot  to  each  party  their  full  and  juft  fiiaie,  and  then  re- 
turn the  inquifition  of  the  partition  annexed  to  the  writ, 
under  the  feals  of  the  (herifF,  and  the  jurors,  whofe 
names  are  likewife  to  be  returned.  Booth  245.  Lit. 
jea.  248.     Co.  Lit.  167. 

When  the  inquifition  is  thus  returned,  upon  motion 
made  to  the  court,  the  fecond  judgment  is  given  in  this 
manner  :  Ideo  confuUrat^  eji  per  cur.  quod  partitio  firma  bf 
flabilis  in  perpetuiim  iencatur.     Co.  Lit.  169. 

In  a  writ  of  partition,  if  the  judgment  be  given  quod 
partitio  fiat,  and  thereupon  a  writ  is  dire(3ed  to  the  (he- 
rifF to  make  partition,  no  writ  of  error  lies  hereupon, 
for  the  judgment  is  rot  complete  till  the  (herifF's  re- 
turn ;  and  the  fecond  judgment  which  the  Lw  requires 
hereupon.  isV.  quod  partitio,  &c.  for  before  that  the 
plaintifF  may  be  nonfuit,  or  he  may,  upon  the  re- 
turn of  the  (herifF,  fuggefl  to  the  court  that  the  par- 
tition is  not  equal,  and  fo  have  a  new  partition,  and 
may  alfo  releafe  before  the  laft  judgment,  i  Rol.  Abr. 
750.  Lord  Birkdey  and  Countefs  of  Warwick.  Cro.  Eiiz. 
635.  Moor  643.  Noy  71.  S.  C.  adjudged  Cro.  Jac. 
324.  2  Bulf.  104.  like  cafe  adjudged,  and  vide  2  Rol. 
Rep.  125.      2  Btdf.  119. 

If  the  writ  be  brought  by  one  joint-tenant  againft  fe- 
veral,  and  there  happens  to  be  error  in  the  execution  of 
it,  and  one  of  the  defendants  releafes  all  errors  to  the 
plaintifF,  this  (ball  not  bar  the  others  ;  for  each  having 
a  diftinft  intereft  (hall  not  be  prejudiced  by  the  leleafe  of 
his  companion.     Cro.  Eltz.  65. 

J.  and  B.  tenants  in  common  of  a  manor,  A.  pur- 
chafes  feveral  freeholds  that  lay  fo  mixed  with  the  de- 
mefne  lands  of  the  manor,  that  they  could  hardly  be  di- 
ftinguiflied  from  them ;  B.  brings  a  writ  of  partition  of 
the  manor  only;  and  it  was  adjudged,  that  partition 
(hould  be  made,  and  a  writ  awarded  accordingly  ;  upon 
the  execution  of  which  writ  yf.  comes  to  the  (herifF  and 
inquefl,  and  informs  them  with  the  purchafe  of  the  free- 
holds, that  are  not  parcel  of  the  manor,  and  bids  them 
take  care  how  they  make  partition  of  all  the  lands  with- 
in fuch  a  compafs,  left  they  ofFer  violence  to  their  con- 
fciences ;  but  does  not  fiiew  them  the  freeholds  diftindly, 
nor  the  limits  of  the  manor,  which  obliged  the  (herifF 
to  adjourn  to  a  certain  day,  on  which  one  of  the  in- 
queft  made  default ;  and  thereupon  the  (herifF  returns  a 
fine  of  40  J.  with  an  account  of  the  difficulties  they 
met  with.  £t  ulterius  propter  hrevitatem  temporis  breve 
illud  exequi  non  potuit.  It  was  held,  that  A.  ought  to 
(hew  the  bounds  of  the  feveral  freeholds  that  he  purcha- 
fed,  or  the  number  of  the  acres ;  but  if  no  light  or  evi- 
dence is  given  by  either  party  to  the  inqueft,  and  they 
make  partition  de  tanto  quantum  prafumitur  &  dignofcitur 
per  prafumptiones,  it  is  good;  for  they  are  under  an  obliga- 
tion to  execute  the  commands  of  the  court  at  their  pe- 
ril.    Djer  26s.  pi.  5.     Dalton's  Sheriff  265. 

If  after  the  awarding  of  the  judicial  writ,  and  before 
the  return  of  it,  the  defendant  dies,  yet  the  partition  is 
good,  and  the  writ  fliall  not  abate,  becaufe  before  the 
death  of  the  defendant  judgment  was  given  that  parti- 
tion (hould  be  made  ;  and  though  upon  the  return  of  the 
judicial  writ  there  is  another  judgment  given,  yet  that  is 
given  in  confirmation  of  the  firfl  judgment ;  it  feems 
likewife,  that  upon  the  return  of  the  judicial  writ  no 
exception  can  be  taken  to  it ;  therefore  it  is  not  material 
whether  the  defendant  be  dead  or  alive,  fince  he  can 
have  no  advantage  by  any  plea  on  the  return  of  the 
writ.     Dallifon  59. 

The  procefs  in  this  writ  is  fummons,  attachment  and 
diltrels  infinite.     F.  N.  B.  62.     Booth  245. 

A.  and  B.  were  joint-tenants  for  years,  B.  fufFers 
C.  to  occupy  his  moiety  with  him,  and  A.  brings  a  writ 
of  partition  againft  B.  and  C.  fuppofing  that  B.  had 
granted  a  moiety  of  his  part  to  C.  C.  (hews,  that  he 
was  but  tenant  at  will  to  B.  whereupon  the  writ  abated  ; 
whether  A.  might  have  another  writ  of  partition  againft 
B.  by  Journeys  accounts  was  the  queftion  ;  and  refolved. 


that  he  might ;  for  the  pofTeiEon  of  C.  was  good  colour 


for  bringing  the  writ  of  partition,  and  A.  could  not 
take  notice  what  cftatc  C.  had.  Cre.  Jac.  218.  Beedlc 
verfus  Clerk. 

By  the  flat.   ^  &  q  W.  3.    cap.  31.  intitled.  An  aft 
for   the  eafier  obtaining  partitions  of  lands  in  coparce- 
nary, joint-tenancy  and    tenancy   in  common,  reciting, 
that  whereas  the  proceedings  upon   writs  of  partition  be- 
tween   coparceners    by  the    Common    law    or    cuftom, 
joint-tenants  and  tenants  in  common  are  found  by  expe- 
rience to  be  tedious,  chargeable,  and  oftentimes  inefFes- 
tual,  by  reafon  of  the  difficulty  of  difcovering  the  per- 
fons  and  eftates  of  the  tenants  of  the  manors,  mefTuages, 
lands,  tenements  and  hereditaments   to  be  divided,  and 
the  defeftive  or  dilatory  executing  and  return  of  the  pro- 
cefs of  fummons,  attachment  and  diftrefs,  and  other  im- 
pediments in  making  and  eftablifhing  of  partitions,  by 
reafon  of  which  divers  perfons  having  undivided  parts  or 
purparts  are  greatly   opprefTed  and   prejudiced,  and  the 
premifTes  are  frequently  wafted  and  deftroyed,  or  lie  un- 
cultivated and   unmanured,    fo  that    the  profits  of  the 
fame  are  totally  or  in  a  great  meafure  loft  ;  for  remedy 
whereof  it  is  cnafted,  "  That  after  procefs  of  pone,  or 
attachment  returned   upon  a  writ  of  partition,  affidavit 
being  made  by  any  credible  perfon  of  due  notice  given 
of  the  faid  writ  of  partition  to  the  tenant  or  tenants  te 
the  aftion,  and  a  copy  thereof  left  with  the  occupier,  or 
tenant  or  tenants,  or,  if  they  cannot  be  found,  to  the 
wife,  fon  or  daughter,  (being  of  the  age  of  21  years  or 
upwards,)  of  the  tenant  or  tenants,  or  to  the  tenant  iij 
aiSual  pofTeffion  by  virtue  of  any  eftate  of  freehold  or  for 
term  for  years,  or  uncertain  intereft,  or  at  will,  of  thf 
manors,  lands,  tenements  or  hereditaments  whereof  th« 
partition  is  demanded,  (unlefs  the  faid  tenant  in  aftua 
pofTeffion  be  demandant  in  the  a£lion,j  at  leaft  foity  day 
before  the  day  of  return  of  the  faid  pone  or  attachment 
if  the  tenant  or  tenants  to  fuch  writ,  or  any  of  them 
or  the  true  tenant  to  the  mefTuage,  lands,  tenements  ao< 
hereditaments  as  aforefaid,  (hall  not  in  fuch  cafe,  withii 
fifteen  days  after  return  of  fuch  writ   of  pone  or  attach 
ment,  caufe  an  appearance  to  be  entered  in  fuch  cour 
where  fuch  writ  of  pone  or  attachment  (hall  be  retur 
nable;  then  in  default  of  fuch  appearance,  the  deman 
dant  having  entered  his  declaration,  the  court  may  pre 
ceed'  to  examine  the  demandant's  title,  and  quantity  ( 
his  part  and  purpart,  and  accordingly  as  they  (hall  fin 
his  right,  part  and  purpart  to  be,  they  (hall  for  fo  muc 
give  judgment  by  default,  and  award  a  writ  to  mat 
partition,    whereby   fuch   proportion,    part   and    purpar 
may   be  fet  out  feverally  ;   which  writ  being  executec 
after  eight  days  notice  given  to  the  occupier,  or  tenan 
or  tenants  of  the  premifles,  and  returned,  and  thereupo 
final  judgment  entered,  the  fame  (hail  be  good,  and  con 
elude  all  perfons    whatfoever,  after  notice  as  aforefaic 
whatever  right  or  title  they  have,  or  may  at  any  tim 
claim  to  have  in  any  of  the  manors,  mefTuages,  land; 
tenements  and  hereditaments  mentioned  in  the  faid  judg 
ment  and  writ  of  partition,  although  all  perfons  concer 
ned  are  not  named  in  any  of  the  proceedings,  nor  th 
title  of  the  tenants  truly  fet  forth. 

Provided  always.  That  if  fuch  tenant  or  perfon  con 
cerned,  or  either  of  them,  againft  whom  or  their  rigf 
or  title,  fuch  judgment  by  default  is  given,  (hall  wiihi 
the  fpace  of  one  year  after  the  firft  judgment  enterec 
or  in  cafe  of  infancy,  coverture,  non  fana  memorite,  c 
abfence  out  of  the  kingdom,  within  one  year  after  hi: 
her,  or  their  return,  or  the  determination  of  fuch  inabilitj 
apply  themfelves  to  the  court  by  motion  where  fuch  judg 
ment  is  entered,  and  (hew  a  good  and  probable  matter  i 
bar  of  fuch  partition,  or  that  the  demandant  hath  nc 
title  to  fo  much  as  he  hath  recovered  ;  then  in  fuch  ca 
the  court  may  fufpend  or  fet  afide  fuch  judgment,  an 
admit  the  tenant  and  tenants  to  appear  and  plead,  and  tl 
caufe  (hall  proceed  according  to  due  courfe  of  law,  as 
no  fuch  judgment  had  been  given  ;  and  if  the  court,  upc 
hearing  thereof,  (hall  adjudge  for  the  firft  demancian 
then  the  faid  firft  judgment  fhall  ftand  confirmed  and  I 
good  againft  all  perfons  whatfoever,  except  fuch  oth 
perfons  as  (hall  be  abfent  or  difabled  as  aforefaid  ;  and  tl 
perfon  or  perfons  fo  appealing  (hall  be  awarded  thereopt 
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to  pay  cofls;  or  if  within  fuch  time  or  times  aforefaid  the 
tenants  or  perfons  concerned,  admitting  the  demandant's 
title,  parts  and  purparts,  (hall  (hew  to  the  court  any 
inequality  in  the  partition,  the  court  may  award  a  new 
partition  to  be  made  in  prefence  of  all  parties  concerned, 
(if  they  will  appear,)  notwithftanding  the  return  and 
filin'^  upon  record  the  former,  which  faid  fecond  partition 
returned  and  filed  (hall  be  good  and  firm  for  ever  againft 
all  perfons  whatfoever,  except  as  before  excepted. 

And  it  is  further  enafled.  That  no  plea  in  abatement 
fhall  be  admitted  or  received  in  any  fuit  for  partition, 
nof  (hall  the  fame  be  abated  by  reafon  of  the  death  of  any 
tenant. 

And  it  is  further  enafled,  that  when  the  high  (heriii 
by  reafon  of  diftance,  infirmity,  or  any  other  hinderance, 
cannot  conveniently  be  prefent  at  the  execution  of  any 
Judgment  in  partition,  in  fuch  cafe  the  under-(herifF,  in 
prefence  of  two  juftices  of  tl-s  peace  of  the  county  where 
the  lands,  tenements  or  hereditaments  to  be  divided  do 
He,  (hall  and  may  proceed  to  execution  of  any  writ  of 
partition  by  inquifition  in  due  form  of  law,  as  if  the 
high  flieriff  were  then  perfonally  prefent  j  and  the  high 
fiierifF  thereupon  (hall,  and  is  hereby  enabled  and  required 
to  make  the  fame  return,  as  if  he  were  perfonally 
prefent  at  fuch  execution ;  and  in  cafe  fuch  partition 
be  made,  returned,  and  filed,  he  or  they,  that  were 
tenant  or  tenants  of  any  of  the  faid  mefTuages,  lands, 
tenements  and  hereditaments,  or  any  part  or  purpart 
thereof  before  they  were  divided,  £hall  be  tenant  or  te- 
nants for  fuch  part  fct  out  feverally  to  the  refpedive  land- 
lords or  owners  thereof  by  and  under  the  fame  conditions, 
rents,  covenants  and  refervations  where  they  are  or  (hall 
be  fo  divided  ;  and  the  landlords  and  owners  of  the  feveral 
parts  and  purparts  fa  divided  and  allotted  as  aforefaid,  (hall 
warrant  and  make  good  unto  their  refpedtive  tenants  the 
faid  feveral  parts  feverally  after  fuch  partition,  as  they  are 
©r  were  bound  to  do  by  any  copy,  leafes,  or  grants  of 
their  refpedive  parts  before  any  partition  made;  and  in 
cafe  any  demandant  be  tenant  in  a6lual  pofTefiion  to  the 
tenant  in  the  a6lion  for  his  part  and  proportion,  or  any 
part  thereof,  in  the  mefTuages,  lands,  tenements  and  he- 
reditaments, to  be  divided  by  virtue  of  a  writ  of  partition 
as  aforefaid,  for  any  term  of  life,  lives  or  years,  or  un- 
certain intereft,  the  faid  tenant  (hall  (land  and  be  pof- 
;  fefled  of  the  faid  purparts  and  proportion  for  the  like 
j  term,  and  under  the  fame  conditions  and  covenants  when 
]  it  is  fet  out  feverally  in  purfuance  of  this,  or  any  other 
afl,  (latute,  or  law  to  that  purpofe. 

And  it  is  further  enafled,  that  the  refpeftive  flieri(Fs, 
I  their  under-(herifFs  and  deputies,  and  in  cafe  of  ficknefs 
]  or  difability  in  the  high  (herifF,  all  juftices  of  the  peace, 
within  their  refpeftive  divifions,  (hall  give  due  attendance 
to  the  executing  fuch  writ  of  partition,  unlefs  reafon- 
ablc  caufe  be  (hewn  to  the  court  upon  oath,  and  there  al- 
lowed of,  or  otherwife  be  liable  every  of  them  to  pay 
unto  the  demandant  fuch  cofts  and  damages  as  (hall  be 
awarded  by  the  court,  not  exceeding  five  pounds,  for 
which  the  demandant  or  plaintiflF  may  bring  his  adlion  in 
any  of  his  Majefty's  courts  of  record  at  IFeJiminJier, 
wherein  no  eflToin,  protedlion,  privilege  or  wager  of  law 
Ihall  be  allowed,  nor  any  mote  than  one  imparlance ; 
and  in  cafe  the  demandant  doth  not  agree  to  pay  to  the 
(heriffi  or  under-fherifr?,  juftices,  and  jurors  fuch  fees  as 
they  (hall  refpeftively  demand  for  their  pains  and  atten- 
dance in  the  execution  of  the  fame,  and  returning  thereof, 
then  the  court  fliall  award  what  each  perfon  (hall  receive, 
having  refpect  to  the  diftance  of  the  place  from  their  re- 
fpeftive  habitations,  and  the  time  they  muft  nece(rarily 
fpend  about  the  fame,  for  which  they  may  feverally  bring 
their  actions. 

By  the  7  Ann.  cap.  1 8.  it  is  enafled,  "  That  if  any 
coparceners,  or  joint-tenants  or  tenants  in  common  be 
feifed  of  any  eftate  of  inheritance  in  the  advowfon  of  any 
church  or  vicarage,  or  other  ecclefiaftical  promotion,  and 
a  partition  is  or  (hall  be  made  between  them  to  prefent 
by  turns,  that  thereupon  every  one  (hall  be  taken  and 
adjudged  to  be  feifed  of  his  or  her  feparate  part  of  the 
advowfon  to  prefent  in  his  or  her  turn  ;  as  if  there  be 
two,  and  they  make  fuch  partition,  each  (hall  be  faid  to 
Vol.  II.  N°  96. 
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be  feifed,  the  one  of  the  one  moiety  to  prefent  in  the  firft 
turn,  the  other  of  the  other  moiety  to  prefent  in  the  fe- 
cond turn  ;  in  like  manner  if  there  be  three,  four  or 
more,  every  one  (hall  be  faid  to  be  feifed  of  his  or  her 
part,  and  to  prefent  in  his  or  her  turn." 

5.  How  joint-tenants  and  tenants  in  common  ere  to  fue 
and  be  fued;  of  fummons  and  fever ance,  and  the  remedies 
they  have  againji  each  other. 

Joint-tenants  being  feifed  per  mie  tf  per  tout,  and  de- 
riving by  one  and  the  fame  title,  muft  jointly  implead 
and  be  jointly  impleaded  with  others.     Co.  Lit.  180.  b. 

So  tho'  one  joint-tenant  may  diftrain  for  rent,  yet  he 
cannot  bring  an  a^ion  of  debt,  nor  avow  for  rent  arrear 
without  making  himfelf  bailiff  to  his  companions,  that 
they  may  be  privy  to  the  fuit,  and  be  intitled  to  their 
(hares  upon  his  recovery  thereof  in  their  right.  Carth. 
328.  Pidlen  and  Palmer,     5  Med.  72j  150.  S.  C. 

If  A.  and  B.  joint- tenants,  and  to  the  heirs  of  B.  join 
in  a  leafe  for  life,  A.  has  a  reverfion  and  (hall  join  in  an 
aftion  of  wafte ;  but  the  writ  muft  be  ad  exharedita- 
tionem  of  B.  becaufe  he  only  hath  the  inheritance.  Co, 
Lit.  ^2.  a. 

But  if  two  joint-tenants  acknowledge  a  ftatute,  and 
their  feveral  lands  are  taken  in  execution,  and  after, 
upon  the  invalidity  of  the  ftatute,  they  jointly  bring  an 
audita  querela,  the  writ  (hall  abate  ;  for  they  ought  to 
have  feveral  writs;  for  the  wrong  done  to  one  by  the 
execution  of  his  lands  is  no  tort  to  the  other.  Noy  i. 
Farm  v.  Doivns,  adjudged. 

And  altho'  regularly  joint-tenants  are  to  join  and  be 
joined  in  aflion,  yet  it  is  otherwife  with  tenants  in  com- 
mon; and  therefore  if  in  eje<3ment  the  plaintiff"  declares 
on  a  leafe  made  by  A.  and  B.  and  on  the  trial  it  appears 
that  they  are  tenants  in  common,  the  plaintiff"  cannot 
recover  ;  but  if  A.  and  B,  had  been  joint-tenants,  a 
joint  leafe  to  the  plaintiff"  had  been  good  j  and  he  might 
have  declared  quod  demiferunt ;  and  the  reafon  of  the  dif- 
ference is,  that  tenants  in  common  are  of  feveral  titles, 
and  therefore  the  freehold  is  feveral ;  and  if  they  be  dif- 
feifed,  they  (hall  be  put  to  their  feveral  adions ;  as  there- 
fore the  lands  of  tenants  in  common  are  to  be  coitddered 
as  diiFerent  eftates  depending  on  diff"erent  titles,  the  plain- 
tiff (hall  not  recover,  becaufe  that  were  to  allow  the 
plaintiff  to  try  two  feveral  and  different  titles  in  one  iffue 
at  the  fame  time ;  and  therefore  the  plaintiff  to  make  out 
his  title  muft  (hew  and  prove  that  each  demifed  the 
whole  to  him,  or  elfe  he  doth  not  prove  the  declaration; 
whereas  the  difcovery  of  the  tenancy  in  common  proves 
the  contrary  ;  and  as  they  have  di(ferent  titles  to  a  moiety 
only,  fo  they  could  not  each  of  them  demife  the  whole ; 
but  joint-tenants  are  feifed  per  mie  £3"  per  tout,  and  they 
derive  by  one  and  the  fame  title,  and  therefore  each  may 
be  faid  to  demife  the  whole ;  and  as  they  muft  join  in 
an  adtion  for  any  violation  of  their  poffeflion,  fo  for  the 
fame  reafon  too  their  leffee  on  their  joint  demife.  i 
Show.  Rep.  342.     1  Mod.  102.     Co.  Lit.  200. 

But  tho'  tenants  in  common  having  feveral  and  diftinft 
rights  cannot  join  in  aftion,  yet  where  the  thing  is  intire, 
as  a  horfe,  hawk,  they  muft  join,  thefe  being  in  their 
nature  not  feverable,  and  therefore  from  the  neceflity  of 
the  cafe  the  law  admits  them  to  join.  Lit,  fe£i,  314. 
Co.  Lit.  197.(7. 

So  if  there  be  two  tenants  in  common,  and  they  make 
a  leafe  for  life,  rendering  rent,  this  refervation,  tho' 
made  by  joint  words,  (hall  follow  the  nature  of  the  re- 
verfion, which  is  feveral  in  the  lefTors  j  therefore  they 
(hall  be  put  to  their  feveral  aflifes  if  they  be  difleifed,  as 
if  there  had  been  diflinfl  refervations.  Co,  Lit,  kjj,  b. 
Moor  lot. 

Alfo  tenants  in  common  (hall  join  in  aSions  perfonal, 
as  trefpafs  in  breaking  into  their  houfe,  breaking  their 
inclofure  or  fences,  feeding,  wafting,  or  defouling  their 
grafs,  cutting  down  their  timber,  fifliing  in  their  pifcary, 
tff.  and  (hall  recover  jointly  their  damages ;  becaufe  in 
thofe  aftions  tho'  their  eftates  are  feveral,  yet  the  damages 
furvive  to  all ;  and  it  would  be  unreafonable  to  bring 
feveral  aflions  for  one  fingle  trefpa(s.  Lit.  fe(f,  315. 
Co,  Lit.  198^0. 
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feo  if  diere  be  two  tenants  in  common  of  a  rhanof, 
and  they  make  a  bailiff  thereof,  and  one  of  them  die,  the 
lurvivor  (hall  have  an  adlion  of  account,  for  the  aflion- 
given  unto  them   for   the  arrearages  upon   the  account 
was  joint.     Co.  Lit.  igS.a. 

So  if  two  tenants  in  common  fow  their  land,  and  a 
flranger  eateth  the  corn  with  his  cattle,  the'  they  have 
the  corn  in  common,  yet  the  a£lion  given  to  them  for 
the  trefpafs  is  joint,  and  fliall  furvive.     Co.  Lit.  igS.ei. 

Tenants  in  common  may  join  or  fever  in  debt  or  co- 
venant for  rent ;  but  if  they  fever,  the  demand  muflbe  de 
una  medictate  of  the  whole  rent,  and  not  of  a  certain  fum, 
which  amounts  to  a  moiety.  Carth.  289.  Midgky  and 
Gelbert  v.  Lord  Lovelace.  But  in  an  avowry  they  ought 
to  fever.     Co.  Lit.  198.  b. 

And  as  in  trefpafs  tenants  in  common  fliall  join,  fo 
they  (hall  for  a  nufance  done  to  their  land,  for  it  is  per- 
fonal,  and  concerns  the  profits  of  the  land ;  but  for 
forging  of  falfc  deeds  they  (hall  fever,  for  that  concerns 
the  inheritance  of  the  land  ;  and  if  the  nufatice  be  con- 
tinued after  the  death  of  one  of  the  tenants  in  common, 
•his  devifee  (hall  join  in  adtion  with  the  furvivor,  for  the 
continuance  thereof  is  as  the  new-erefling  of  fuch  a 
nufance.      Cro.  Jac.  231.  Some  v.  Barwijh. 

A.  makes  a  leafe,  in  which  the  lefTee  covenants  with 
the  lefTor,  l^c.  to  repair ;  lefTor  grants  his  reverfion  by 
feveral  moieties  to  feveral  perfons,  and  leffee  afligns  to 
y.  5.  in  an  a£tiOn  of  covenant  by  the  grantees  of  the  re- 
verfion  for  not  repairing ;  the  queftion  was.  If  two  in 
common  of  a  reverfion  could  join  in  bringing  an  aflion 
of  covenant  againft  theafTignee;  and  it  was  held,  that 
they  could  and  ought  to  join  in  this  cafe,  being  a  mere 
perfonal  acftion,  according  to  Littleton's  rule,  which  was 
held  to  be  general,  without  any  relation  to  any  privity  of 
contract ;  and  that  the  covenant  being  indivifible,  the 
wrong  and  damages  could  not  be  diftributed  becaufe  un- 
certain. Mich.  15  Car.  2.  Kitchin  and  Knight  v. 
Buckley. 

Joint-tenants  and  tenants  in  common  are  to  join  in 
quare  impedit,  the  firft,  becaufe  they  are  jointly  feifed, 
and  claim  by  a  joint  title ;  the  latter  out  of  neceffity, 
becaufe  the  thing  is  intire.  Co.  Lit.  197.  B.  2  And.  23, 
63.     Co7np.  Incuml.  253.  and  vide  /up.  7  Ann.  cap.  18. 

If  joint- tenants  or  tenants  in  common  refufe  to  fet  out 
their  tithes,  the  aftion  mufl  be  brought  againft  them  both  ; 
bat  if  one  of  them  only  occupy  the  land,  the  aSion  is  to 
be  brought  againft  him  ;  or  if  one  joint-tenant  or  tenant 
in  common  (ets  out  the  tithes,  and  the  other  takes  them 
away,  the  aftion  muft  be  brought  againft  the  wrong-doer. 
Hutt.  121.     Cro.  Jac.  S6,  362. 

If  a  leafe  for  years  be  made  to  B.  and  C.  rendring 
rent,  and  C.  afligns  his  moiety  to  D.  and  after  the  rent 
is  arrear,  the  leflbr  may  bring  an  a<aion  of  debc  for  the 
rent  againft  B.  and  D.  for  the  reverfion  remains  intire. 
Palm.  283. 

If  twojoint-tenants bring  trefpafs,and  pending  the  aftion 
one  of  them  dies,  the  writ  (hall  abate ;  /ecus  if  brought 
againft  them,  for  in  the  latter  cafe  the  aftion  is  both  joint 
and  feveral.     Cro.  Jac.  19.     4  Mod.  249.  S.  P. 

Alfo  where  a  guare  impedit  is  brought  by  two  joint- 
tenants,  and  pending  the  adion  one  of  them  dies,  the 
writ  (hall  not  abate  ;  and  this  out  of  neceflity,  left  the 
fix  months  (hould  elapfe,  and  thereby  the  aftion  be  loft. 
Cro.  Jac.  19. 

If  one  joint-tenant  refufes  to  join  in  aflion,  he  may 
be  fummoned  and  fevered  ;  but  herein  it  is  to  be  obfer- 
ved,  that  if  the  perfon  fevered  dies  the  writ  abates,  be- 
caufe the  furvivor  then  goes  for  the  whole,  which  he 
cannot  do  on  that  writ,  where  on  the  fummons  and  fe- 
verance  he  went  only  for  a  moiety  before,  for  the  writ 
cannot  have  a  double  efFefl,  to  wit,  for  a  moiety  in  cafe  cf 
fummons  and  fcvetance,  and  for  the  whole  in  cafe  of  fuivi- 
vorfhip  ;  and  the  law  is  the  fame  if  fuch  joint-tenants  pro- 
ceed without  fummons  and  feverance,  for  fmce  both  by 
the  writ  might  by  poflibility  recover  their  moietic,  they 
(hall  not  go  on  for  the  whole  in  cafe  of  furvivorfliip,  be- 
caufe the  words  and  efFedt  of  the  writ  at  the  time  of  its 
firft  purchafing  was  that  each  might  recover  his  moiety, 
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and  therefore  a  new  writ  muft  be  purchafed  to  enit'c 
one  to  proceed  for  the  whole.      Co.  Lit.  188. 

But  in  perfcnal  and  mixtadions  where  there  is  fiimmoni 
and  feverance,  and  yet  after  fuch  fummons  and  feverance 
the  plaintiff"  goes  on  for  the  whole,  there  if  one  of  them 
dies,  yet  tiie  writ  (liall  not  abate,  becaufe  they  go  on  for 
the  whole  after  fummons  and  feverance  ;  and  if  they 
were  to  have  a  new  writ,  it  would  only  give  the  court 
authority  to  go  on  for  tiie  whole.     Co.  Lit,  197. 

So  if  two  joint- tenants  bring  a  writ  of  ward,  and 
they  are  fummoned  and  fevered,  and  the  fevered  perfoti 
dies,  the  writ  (hall  not  abate,  becaufe  after  fuch  feve- 
rance he  went  on  for  the  whole  ;  and  fo  he  does  i»i 
this  cafe,  after   the  death  of    his  companion.     Co.  Lit. 

^97-  ... 

So  in  quare  impedit  by  two  joint-tenants,  and  one  ia 
fummoned  and  fevered,  and  the  fevered  perfon  dies,  the 
writ  fhall  not  abate,  becaufe  the  advowfon  is  an  intire 
thing  ;  and  he  proceeded  for  the  whole  after  the  feve- 
rance, and  fo  he  may  after  the  death,  i^ff,  Co.  Lit, 
197.  b.     Dyer  279. 

If  two  joint-tenants  bring  an  aflife,  and  the  one  is 
fevered,  if  it  be  found  that  the  other  had  goods  taken 
upon  the  land,  he  (liall  recover  fole  damage  for  them. 
11  H.  4..  17.      I  Rol.  Abr.  571. 

Wherever  tenants  in  common  ought  to  join  in  a£liotr, 
and  one  alone  brings  the  aflion,  the  defendant  ought  to 
plead  the  tenancy  in  common  in  abatement,  which  is  a 
defence  the  law  allows  him,  that  he  may  not  be  twice 
charged  ;  but  if  he  plead  in  chief,  and  it  be  found  againft 
him,  the  plaintiff  (hall  have  judgment,  becaufe  he  lofes 
the  opportunity  of  pleading  in  abatement  by  pleading  to  the 
right  of  the  action.  Moor  466.  Cro.  Eliz.  554.  Skin, 
12,    I  Salk.  4,  32.    I  Mod.  102.    2  Lev.  113.     Carth. 

If  joint- tenancy  be  pleaded  by  fine  or  deed  in  abate- 
ment of  the  demandant's  adfion,  he  cannot  take  a  gene- 
ral averment  that  the  tenant  is  fole  feifed,  for  that  wen 
diredfly  to  contradid  them,  and  fet  them  afide  by  a  mat 
ter  of  lefs  force  and  folemnity  than  they  are;  but  hi 
may  confefs  the  joint-tenancy  which  the  tenant  plead 
after  the  fine  levied,  but  that  the  joint-tenant  not  namei 
releafed  to  the  tenant  before  the  writ  brought,  or  tha 
both  the  conuzees  enfeoffed  one  who  enfeoffed  the  te 
nant ;  but  at  this  day,  if  the  tenant  had  been  enfeofFti 
by  deed,  and  had  pleaded  joint-tenancy  to  abate  the  de 
mandant's  writ,  the  demandant  might  have  averred  ge 
nerally,  that  the  tenant  is  fole  feifed,  for  the  ftatute  o 
34  Ed.  I.  de  conjunSiim  feoffatis  extends  to  joint-tenanc] 
dy  deed,  though  not  by  fine  ;  but  by  the  Common  lav 
the  demandant  was  not  allowed  that  plea,  where  the  te 
nant  claimed  under  a  deed,  no  more  than  when  hi 
claimed  under  a  fine  ;  but  if  the  tenant  claims  by  feoff- 
ment in  pais.,  and  pleads  that  in  abatement  of  the  de- 
mandant's adfion,  the  demandant  may  aver  fole  tenancy 
becaufe  the  feoffment  is  to  be  proved  7)iva  voce  per  pares 
whofe  credit  is  not  more  regarded  by  the  tourt  than  th( 
demandant's.     2  hji.  523,  524. 

By  the  Common  law  joint- tenants  and  tenants  ii 
common  had  no  remedy  againft  each  other,  where  one 
alone  received  the  whole  profits  of  the  eftate,  for  h. 
could  not  be  charged  as  bailiff  or  receiver  to  his  compa- 
nion, unlefs  he  aiStually  made  him  io;  but  now  by  th( 
4^5  Ann.  cap.  16.  it  is  provided.  That  they  and  theii 
executors  and  adminiftrators  may  have  an  account  againf 
the  other  as  bailiff's,  for  receiving  more  than  their  pro- 
portion, and  againft  their  executors  and  adminiftrators 
Co.  Lit.  172.  a.  i%b.  a.  200.*.  ^  Leon.  228.  S: 
if  two  had  a  ward  in  common,  and  one  took  all  the  pro- 
fits.    F.  N.  B.  1 18. 

But  if  one  joint-tenant  or  tenant  in  common  hai 
ejefted  or  with- held  the  pofTeffion  from  his  companion 
fuch  joint-tenant  or  tenant  in  common  fo  ejefled  migh 
have  maintained  an  ejeiiione  firma  againft  fuch  ejedtor 
toV.     Co.  Lit.  199.  b. 

Alfo  one  joint-tenant  or  tenant  in  common  may  of 
fend  againft  the  ftatutes  againft  forcible  entries,  either  b) 
the  forcible  ejccSing,  or  forcibly  holding  out  his  compa- 
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nion  ;  for  though  the  entry  of  fuch  a  tenant  be  lawful 
per  inie  &  pc  tout,  (o  that  he  cannot  in  any  cafe  be  pu- 
niflbed  in  an  action  of  trefpafs  at  the  Common  law  ;  yet 
the  lawfulnefs  of  his  entry  no  way  excufes  the  violence, 
or  Itfkns  the  injury  done  to  his  companion,  and  confe- 
quently  an  indlftment  of  forcible  entry  into  a  moiety  of 
a  manor,  l^c.   is  good.     Latch  224.     Palm.  419. 

But  though  joint-tenants  and  tenants  in  common  be- 
ing sftually  tjefted,  had  thefe  remedies  at  Common  law, 
yet  fuch  remed.es  were  only  extended  to  things  real;  and 
tiicre  was  no  remedy  where  a  horfe,  hawk,  ^c.  were 
felled  by  one  joint-tenant  or  tenant  in  common,  but  by 
f^k.i'ing  it  again  when  a  proper  cpporiunity  ferved.     Lit. 

fin.  323- 

If  there  be  two  tenants  in  common  of  a  manor  to 
which  waif  and  ftray  belong,  and  a  flray  doth  happen,  they 
are  tenants  in  common  of  ti;e  f^me ;  and  if  the  one  doth 
take  the  ftray,  the  other  hath  no  remedy  by  adion  but  to 

Chim  again  ;  but  if  by  prefcription,  the  one  is  to 
;  triefiift  bead  happening  as  a  flray,  and  the  other 
the  fccond,  there  an  adiion  lieth,  if  the  one  takes  that 
which  pertains  to  tlie  other.      Co.  Lit.  200.  a. 

So  if  tl-.ere  be  two  tenants  in  common  of  a  park  or 
dove-houfe,  and  one  of  them  dsftroy  all  the  deer,  or  takes 
all  the  old  doves,  and  deftroj's  the  flight ;  or  if  two  have 
land  and  mere-ftones  in  common,  and  one  of  them  carry 
them  away  ;  or  if  they  have  a  folding  in  common,  and 
one  difturb  the  other  to  ereft  hurdles,  in  all  thefe  cafes 
trefpafs  quarc  vi  &  armis  lies.     Co.  Lit.  200.  a.  b. 

If  two  feveral  owners  of  houfes  have  a  river  in  com- 
mon, and  one  of  them  corrupt  it,  the  other  fliall  have 
an  aftion  on  the  cafe.     Co.  Lit.  200.  b. 

If  one  be  willing  to  repair  a  houfe  or  mill  which  he 
holds  in  common,  or  jointly  with  another,  he  may 
have  a  writ  De  domo  reparanJa  againft  him.  Qo.  Lit. 
200.  b. 

If  land  be  given  to  two  for  life,  and  to  the  heirs  of 
one  of  tl.em,  and  tenant  for  life  do  wafte,  he  that  hath 
the  fee,  cannot  have  an  adlion  of  wafte  on  the  ftatute  of 
Gloucejler,  but  he  may  have  one  on  U'eftm.  2.  cap.  22. 
which  enadts.  That  if  there  be  two  tenants  in  common 
of  a  wood,  turbary,  pifcary,  ^c.  and  one  do  wafte,  the 
other  (hall  have  a  writ  of  wafte,  and  the  wafter  fliall 
have  eledion  before  jjdgment,  cither  to  have  his  part 
certain  afligned  to  him  by  the  oath  of  twelve  men,  (and 
then  the  place  wafted  (hall  be  affigned  for  part  thereof,) 
or  to  grant  that  he  will  take  no  more  for  the  future 
than  his  companion  fhall  approve  of;  and  this  adl  by 
conftruilion  has  been  held  to  extend  to  joint- tenants, 
but  not  to  parceners,  becaufe  they  might  have  the  writ 
De  partiiicne  facienda  at  Common  law.  Co.  Lit,  200.  b. 
2  hjl.  403. 

j  Fir  more  learning  en  this  fuhjeSl,  fee  3  Bac.  Abr.  and 
1 14  Vin.  Abr.  tit.  Joint-tenants  and  Tenants  in  common. 
I  3Gi»ttirC>  [Junflura]  Is  a  covenant  whereby  the 
hulband,  or  fome  other  friend  in  his  behalf,  aflureth  unto 
his  wife,  in  refpeft  of  marriage,  lands  or  tenements  for 
term  of  life,  or  otherwife.  IFeJi.  Symbol,  part.  2.  lib.  2. 
tit.  Covenants,  y^.3.  128.  27  Hen.  8.  cap.  10.  It  is  fo 
called,  either  becaufe  granted  ratione  junSlura  in  matrir 

■  monit,  or  becaufe  the  land  in  frank-marriage  is  given 
jointly  to  the  hufband  and  wife,  and  after  to  the  heirs  of 

I  their  bodies,  whereby  the  hufband  and  wife  are  made 
joint-tenants  during  the  coverture.  Co.  lib.  3.  Butler 
and  Baker\  cafe,  fol.  27.  See  irtank^mtaCCiagtr.  Join- 
ture is  alio  uled  as  the  abftradt  of  joint-tenants.     Co.  lib. 

■  3-  /«'•  3-  Marquii  of  Winchefter^  cafe.  JunSIura  is  al- 
j  fo  by  BraHon  and  FUta  ufed  for  joining  of  one  bargain 
j  to  another.  Flcta,  lib.  2.  cap.  60.  and  therefore  yaw/ar^ 
I  in  the  firft  fignifjcation  may  be  fo  called,  in  refpedl  that 
lit  is  a  bargain  cf  livelihood  for  the  wife,  adjoined  to  the 

contrail  of  marriage.     Coviell. 

BtCintttre,  Is  a  Competent  livelihood  of  freehold  for 
the  wife  of  lands,  6ff.  to  lake  efJ-'ea  prefently  in  pofleflion 
or  profit  after  the  death  ot  the  hufband,  for  the  life  of 
the  wife  at  leaft,  if  ihe  herfelf  be  not  the  caufe  of  the 
detsrhiinatioii  or  forfeiture  thereof.  Co.  Lit.  36.  b.  4 
Co.  2.  b. 


It  having  been  determined  .that  at  Common  law  % 
woman  could  not  be  endowed  of  an  ufe,  and  moft  landi 
before  the  27  Hen.  8.  being  put  in  ufe,  fo  that  there  was 
no  confidence  to  be  had  in  the  dower  at  the  Common 
law;  this  obliged  the  wife,  or  her  friends,  either  before 
or  after  the  marriage,  to  procure  the  hufband  to  take  the 
legal  eftate  from  the  feoffees,  and  fettle  it  to  the  ufe  cf 
him  and  his  wife  for  life,  or  in  tail,  with  what  remain- 
ders over  he  pleafed  ;  and  this  feems  to  have  been  the 
original  of  jointures.      3  Bac.  Abr.  221.      See  SDolMCCj 

CurtcfjJ  cf  Cuglauu. 

But  tho'  this  method  was  an  effeflual  fecurity  to  the 
wife,  yet  was  it  of  no  fervice  to  the  hufband,  or  his 
heirs,  in  barring  her  of  her  dower  before  the  27  Hen.  8. 
for  by  the  Common  law  a  woman  could  not  be  barred 
of  her  dower  by  any  aflignment  or  affurance  to  her  of 
other  lands  whereof  (he  was  not  dowable,  (e.xcept  in  the 
cafe  of  dower  ad  ojiiutn  ecchfus,  or  ex  ajferifu  patris, 
which  were  allowed  to  be  dowers  or  jointures  of  them- 
felves,  and  were  a  good  bar  of  any  other  dower,)  if  fuch 
aflignment,  or  affurance  was  made  by  the  hufband  before 
marriage  or  after,  or  by  the  heir  after  his  death ;  and  tho' 
they  were  exprefsly  faid  to  be  in  full  'bar  and  recompence 
of  her  dower,  yet  might  fhe  recover  her  dower  notvvith- 
ftanding;  (he  having  a  right  to  be  endowed  of  the  third 
part  of  all  her  huftsand's  lands,  vefted  and  fixed  in  her 
immediately  upon  the  marriage  and  the  hufband's  feifm 
thereof;  and  this  right,  like  all  Others,  could  not  be  tranf- 
ferred  or  extinguifhed  but  by  a  releafe  thereof;  and  if 
no  fuch  releafe  were  made,  it  continued  (till  in  being, 
for  want  of  the  proper  means  to  deftroy  it ;  and  if  it  ftill 
exifted,  her  remedy  was  open  to  recover  and  reduce  it 
into  poffeflion  ;  and  of  this  there  can  be  no  doubt  as  to 
any  eftate  or  purchafe  procured  by  the  hufband  to  be  made 
to  his  wife  after  marriage,  in  lieu  and  fatisfadion  of 
dower,  for  (he  is  not  at  this  day  bound  in  fuch  cafe ;  and 
if  it  were  made  before  marriage,  it  was  at  Common  law 
no  bar,  for  two  reafons  ;  i,  Becaufe  at  the  time  of  ma- 
king thereof  (he  had  no  title  to  dower,  and  therefore  an 
eftate  made  to  her  then  could  be  no  bar  to  a  right  which 
accrued  to  her  after.  2.  Becaufe  immediately  upon  the 
marriage  the  right  firft  vefted  in  her,  and  could  not  be 
extinguifhed  or  barred  but  by  a  releafe  thereof;  fo  if  fuch 
afTignment  or  affurance  were  by  the  heir  in  pais,  this  was 
no  bar  neither;  but  if  it  were  by  indenture  or  fine,  then 
it  (hould  feem  an  eftoppel  to  her  to  demand  any  other 
dower,  becaufe  her  title  to  dower  was  then  complete  and 
certain  ;  and  (lie  has  by  this  acceptance  concluded  herfelf 
to  demand  any  thing  more.  4  Co.  1.  Fernon's  cafe. 
Dyergi.  Co.  Lit.  34.*.  36.*,  Bro.  tit.  Dower  97! 
2  Brownl.  132.     4  Co,  5. 

1.  Of  jointure  becoming  a  bar  of  dower  by  flat.  27  Hen.  8. 
and  the  rules  to  be  obferved  in  making  a  good  jointure,  and 
fuch  a  one  as  will  be  an  effeSlual  bar  of  dower. 

2.  How  far  the  aHs  of  a  jointrefs,  or  her  hufband's  aHs 
may  defeat  her  of  this  provifion ;  and  how  far  flie  is  intitlei 
to  the  aid  and  affijlance  of  a  court  of  equity. 

I.  Of  jointure  becoming  a  bar  of  dower  by  flat.  27  Hen,  8. 
and  the  rules  to  be  obferved  in  making  a  good  jointure,  and 
fuch  a  one  as  will  be  an  effeilual  bar  of  dower. 

The  maxims  of  the  Common  law,  that  no  right  could 
be  barred  before  it  accrued ;  and  that  a  right  or  title  to  a 
freehold  could  not  be  barred  by  acceptance  of  a  collateral 
fatisfadlion,  and  the  reafons  aforefaid  allowing  the  wife 
to  claim  her  dower,  and  alfo  the  benefit  of  fuch  fettle- 
ment  as  was  made  on  her,  which  being  contrary  to  ju- 
ftice.     Co.  Lit.  36.  *.  /J 

By  the  (tat.  27  H.  8.  cap.  i.  fea.  6.  it  is  enafled, 
"  That  whereas  divers  perfons  have  purchafed,  or  have 
eftates  made  and  conveyed  of  and  in  divers  lands,  tene- 
ments and  hereditaments  unto  them  and  their  wives,  and 
to  the  heirs  of  the  hufband,  or  to  the  hufband  and  the 
wife,  and  to  the  heirs  of  their  bodies  begotten,  or  to  the 
hufband  and  to  the  wife  for  term  of  their  lives,  or  for 
term  of  the  life  of  the  faid  wife,  or  where  any  fuch  eftate 
or  purchafe  of  any  lands,  tenements  or  hereditaments 

hath 
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tiStJi  been  or  hereafter  fliall  be  tiiade  to  any  liuftand  and 
to  his  wife  in  manner  and  form  above  expreffed,  or  to 
any  other  perfon  or  perfons,  and  to  their  heirs  and  afligns, 
to  the  ufe  and  behoof  of  the  faid  hufb'and  arid  wife,  or  to 
the  ufe  of  the  wife,  as  is  before  rehearfed',  for  the  jointure 
of  the  wife  ;  that  then  irt  eVery  fuch  caft,  every  woman 
married  having  fuch  jointure  made,  or  hereafter  to  be 
made,  (hall  not  clainl  nof  have  title  to  any  dower  of  the 
reli'due  of  the  lands,  tenements  or  hereditaments,  that  at 
OTy  tifiie  w^ere  her  faid  hufband's,  by  whom  (he  hath  any 
fuch  jointure;  nor  fhall  demand  nor  claim  her  dower  of 
and  againfl  them  that  have  the  lands  and  inheritances  of 
her  faid  hufband  ;  but  if  flic  have;  no  fuch  Jointure,  then 
flie  ftall  be  admitted  and  enabled  to  purfue,  have,  and 
demand  her  dower  by  writ  of  dower,  after  the  due  courfe 
and  order  of  the  Common  law  of  this  realm  ;  this  aft  or 
any  law  or  piiovifion  made  to  the  contrary  thereof  not- 
withftanding. 

SeSl.  7.  Provide'd,  "  That  if  any  fuch  v/omart  be  law- 
fully expulfed  or  evifled  from  her  faid  jointure,  or  from 
any  part  thereof,  without  any  fraud  or  covin,  by  lawful 
entry,  a£tion,  or  by  difcontinuance  of  her  hufband,  then 
every  fuch  worhan  fhall  be  endowed  of  as  much  of  the 
refidue  of  her  hufband's  tenements  or  hereditaments 
vvhereof  (he  was  before  doWable,  as  the  fame  lands  arid 
tenements  fo  evi<Sed  and  expulfed  fhall  amount  or  extend 
unto. 

Se£}.  g.  f'rovided  alfo,  "  Thaf  if  any  wife  have,  or 
hereafter  (hall  have,  any  manors,  lands,  tenements  or  he- 
reditaments unto  her  given  or  afl'ured  after  marriage  for 
term  of  her  life  or  othcrwife,j  in  jointure,  except  the 
/ame  afTurance  be  to  her  made  by  a£l  of  parliarhent,  and 
the  faid  wife  after  that  fortune  to  overlive  the  fame  her 
hufband  in  vvhofc  time  the  faid  joinfufe  was  maide  or  af- 
fured  unto  her;  that  then  ffie  fame  wife  fo  overliving 
fhall  and  may  at  her  liberty  at  the  death  of  her  faid  huf- 
band refufe  td  have  and  fake  the  lands  and  tenements  fo 
to  her  given,  appointed,  or  aftufed  during  the  coverture, 
for  term  of  her  life  or  otherwife,  in  jointure,  except  the 
fatte  afiurance  be  to  her  liiade  by  aft  of  parliament  as  is 
aforefaid,  and  thereupon  to  have,  a(k,  demand,  and  take 
fter  dotvef  by  writ  of  dower  or  othervvife,  according  to 
the  Coriirrion  law,  of  and  in  all  fuch  lands,  tenements 
and  hereditaments,  as  her  hufband  was  and  ftood  feifed 
of  any  eftate  of  inheritance  at  any  time  during  the  co- 
refture;  any  thing,  i^c. 

To  make  a  good  jointure  within  this  ftatute,  the  fix 
following  things  are  to  be  regarde-d  : 

i.  Thi  ejlate  mujl  take  effeSl  immediately  upoti  the  death  if 
the  hufband.  Therefore  if  an  eftate  be  made  to  the  huf- 
band for  life,  the  remainder  to  J.  S.  for  life,  remainder 
to  the  wife  for  her  jointure,  this  is  no  good  jointure,  for 
it  is  not  within  the  words  or  intent  of  the  ftatute  ;  for 
the  (latute  defigned  nothing  as  a  fatisfa£lion  for  dower, 
but  that  which  came  in  the  fame  place,  and  is  of  the  fame 
ufe  to  the  wife,  and  though  J.  S.  dies  during  the  life  of 
the  hufband,  yet  this  is  not  good  ;  for  every  interefi:  not 
equivalent  to  dowef  being  not  within  the  ftatute,  is  a  void 
limitation  to  deprive  the  wife  of  her  dower,  ^Co.  3. 
Hut  ton  5  r. 

So  if  an  eftate  be  made  to  the  ufe  of  A,  for  life,  the  re- 
mainder to  the  wife  for  life,  this  is  not  good,  though  A. 
dies,  living  the  hufband,     4  Cu.  2.     Hob.  151. 

So  if  an  eftate  be  made  to  the  hufband  for  life,  remain- 
der to  y.  S.  for  years,  the  remainder  to  the  wife  for  her 
jointure,  this  is  not  good,  though  the  years  are^  expired 
in  the  life-time  of  the  hufband.     Hutton  51.    l^'inch  33. 

But  if  an  eftate  be  made  to  the  hufband  for  life,  the  re- 
mainder to  J.  S.  for  the  life  of  the  hufband,  to  fupport 
contingent  remainders,  remainder  to  the  wife  for  life, 
this  is  a  good  jointure,  though  not  within  the  exprefs  words 
of  the  ftatute,  for  it  is  within  the  equity  and  defign  of  it. 
4  Co.  3. 

If  a  man  makes  a  feoffment  to  the  ufe  Of  himfelf  for 
life,  i-emainder  to  the  fon  and  his  wife,  and  the  heirs  of 
the  body  of  the  fon,  this  is  no  good  jointure,  though  the 
wife  hath  an  immediate  freehold  ;  for  to  be  within  the 


cafes  of  the  ftatute  whereby  dower  is  barred,  the  wife 
muft  have  a  folc  property  after  the  death  of  her  hufijand. 
flinch  33. 

A  feoffment  in  fee  to  the  ufe  of  tlie  feoffee  for  life,  re- 
mainder to  the  ufe  of  his  fecond  fon  for  life,  remainder  to 
the  ufe  of  fuch  wife  as  the  fon  (hall  take,  rem.ainder  to 
the  heirs  of  the  fon  ;  the  father  dies,  the  fon  marries,  and 
dies ;  the  wife  is  not  by  this  fettlement  barred  of  her  dower ; 
for  this  at  the  time  of  the  creation  was  no  certain  provi- 
fion  for  the  wife's  life,  for  the  fon  might  have  married 
and  died  in  the  life  of  the  father.  1  Sid.  3,  4.  per 
Bridgman. 

A  jointure  limited  to  take  effect  immediately  on  the 
death  of  the  hufband  fhall  take  efFeft  as  well  on  a  civil  as 
a  natural  death  ;  therefore  if  the  hufband  enters  into  re- 
ligion, is  bani(hed,  or  abjures  the  realm,  the  wife  fhall 
have  her  jointure.  Co.  Lit.  i^^-  Moor  %$i.  ^Bulf. 
188.      I  Rol.  Rep.  400.      2  Fern.  104. 

2.  The  eftate  mitjl  he  for  term  of  the  ivife's  life  or  a 
greater  eftate.  Therefore  if  an  eftate  be  made  to  the  wife 
for  the  life  or  lives  of  many  others,  this  is  no  good  join- 
ture ;  for  if  (he  furvives  fuch  lives,  as  fhe  may,  then  it 
would  be  no  competent  provifion  during  her  life,  as  every 
jointure  within  the  ftatute  ought  to  be.  Co.  Lit.  36.  i« 
4  Ca.  2.  h. 

So  if  a  term  for  too  years  be  limited  to  the  wife,  if  (he 
fo  long  live,  or  abfolutely,  this  is  no  good  jointure  ;  for 
the  ftatute  provides,  that  when  the  wife  hath  an  eftate  for 
life  by  fettlement,  ftie  (hall  be  barred  of  her  dower  at 
Common  law  ;  if  (he  hath  any  greater  eftate  (he  hath  an 
eftate  for  her  own  life  included  in  it ;  but  if  (he  hath  any 
lefs  eftate,  it  is  out  of  the  ftatute.     Co.  Lit.  36.  a. 

If  an  eftate  be  limited  to  the  wife  upon  condition,  her 
acceptance  of  fuch  a  conditional  jointure  makes  it  good  ; 
for  the  eftate  fupports  the  wife  well  enough,  and  it  is  in 
her  power  to  continue  it  during  her  life  ;  therefore  an  eftate 
limited  to  the  .wife  durante  viduitate  is  a  good  jointure  ; 
for  it  cannot  determine  but  by  her  aft.     4  Co.  3.  a. 

3.  The  ejlate  muft  be  made  to  h  erf  elf  and  to  others  in  truji 
for  her.     This  rule,  my  Lord  Coke  fays,   is  fo  neceflary 

to  be  obferved,  that  though  the  wife  (hould  aflent  to  a 
jointure  made  in  truft  for  her,  yet  it  would  not  be  good ; 
for  the  ftatute  only  bars  the  dower  when  by  it  the  pof- 
feflion  (which  was  formerly  an  ufe)  is  executed  in  her. 
Co.  Lit.  36.  h. 

But  as  the  intention  of  the  ftatute  was  to  fecure  the 
wife  a  competent  provifion,  and  alfo  to  exclude  her  from 
claiming  dower,  and  likewife  her  fettlement,  it  feems 
that  a  provifion  or  fettlement  on  the  wife,  tho'  by  way 
of  truft,  if  in  other  refpefts  it  anfwers  the  intention  of 
the  ftatute,  will  be  enforced  in  a  court  of  equity. 

4.  Tlje  eftate  muji  be  in  fatisfaSlion  of  her  whole  dower. 
The  reafon  hereof  is,  that  if  it  be  in  fatisfaftion  of  part 
only,  it  is  uncertain  for  v/hat  part  it  is  in  fatisfaftion  of 
her  dower,  and  therefore  void  in  the  whole,  Co.  Lit. 
36.  b. 

If  an  eftate  be  made  to  the  wife  in  fatisfaftion  of  part 
of  her  dower  before  marriage,  and  after  marriage  other 
lands  are  conveyed  to  her  after  marriage,  (he  fliall  have 
dower  of  all  the  lands  of  her  huftjand,  notwithftanding 
the  fettlement  is  in  fatisfaftion  of  part.     4  Co.  5. 

5.  The  ejlate  muft  be  exprcjfed  to  he  in  fatiif action  of  her 
dcwsr  ;  and  how  far  a  collateral  recompence  jhall  he  a  bar 
of  dower  or  jointure.  My  Lord  Coke  fays,  that  it  muft 
be  exprefled  or  averred  to  be  in  fatisfaftion  of  her  dower ', 
but  qucsrc,  for  this  dees  not  feem  requifite,  either  with- 
in the  words  or  intention  of  the  ftatute,     Co.  Lit.  36,  h. 

Therefore  where  an  afiurance  was  made  to  a  womar> 
to  fhe  intent  it  fliould  be  for  her  jointure,  but  it  was  not 
fo  expreiTed  in  the  deed,  the  opinion  of  the  court  was, 
that  it  might  be  averred  that  it  v/as  for  a  jci.';ture,  and 
that  fuch  averment  was  net  travcrfable,  Owen  33.  and 
there  faid,  that  it  had  been  fo  likewife  ruled  between  the 
Queen  and  Dame  Beaumor.t. 

But  a  devifc  of  an  eftate  to  a  wife  for  iifc  cannot  be 
averred  to  be  in  fatisfaftion  of  a  dower  or  jointure,  un- 
lefs  it  be  exprefled  to  be  fo  in  the  will ;  for  there  can  bene 
averment  contrary  to  the  will,  and  confsquently  there  ear 

;    ,  ,  ■  '  b; 
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be  no  averment  contrary  to  the  confideration  implied  in 
every  devife,  which  is  the  kindnefs  of  the  teftator.  Co. 
Lit.  36.     4  C"».  4. 

So  wiiere  one  (Jevifed  lands  to  his  wife  during  her  wi- 
dowhood, and  died,  and  (he  married  again,  and  brought 
dower,  and  this  devife  being  pleaded  in  bar,  it  was  held 
no  bar :  ift,  Becaufe  a  will  imports  a  confideration  in 
itfelf,  and  cannot  be  averred  to  be  in  bar  of  dower,  un- 
Jefs  it  be  io  expreffed.  2dly,  Dower  cannot  be  of  lefs 
eftate  than  for  life  of  the  wife,  and  a  third  reafon  may 
be,  that  her  right  to  dower  cannot  be  barred  by  a  colla- 
teral recompence,  fince  fuch  collateral  recompence  is  no 
proper  conveyance  of  fuch  right.     Moor,  pi.  103. 

A  man  dcvifed  his  lands  to  his  wife  till  his  daughter 
M.  (hould  arrive  at  the  age  of  nineteen  years,  and  after 
to  M.  in  tail,  remainder  over  in  fee ;  and  devifes  fur- 
ther, that  M.  fhould  pay  after  her  age  of  nineteen  years 
to  his  wife  12  /.  per  annum  in  recompence  of  her  dower, 
and  if  flie  failed  in  payment,  that  then  his  wife  fhould 
have  the  land  for  her  life;  the  wife  before  her  daughter 
came  to  nineteen  brought  her  writ  of  dower,  and  reco- 
vered a  third  part ;  and  after  the  daughter  came  to  nine- 
teen, and  for  non-payment  of  the  12  /.  the  mother  en- 
trcd ;  and  the  queftion  was,  if  her  entry  were  lawful ; 
and  argued  that  it  was,  and  that  by  bringing  of  her  writ 
of  dower  ihe  had  not  waved  the  benefit  to  have  the 
lands  by  the  devife,  becaufe  then  (he  had  no  title  to  it, 
bill  her  title  accrued  after,  for  non-payment  of  the  12  /. 
But  it  was  adjudged,  that  (he  having  recovered  a  third 
patt  in  dower,  (he  (hould  not  have  the  rent  by  the  will ; 
for  it  is  againlt  the  intention  of  the  will  that  (he  (hould 
have  both,  and  the  acceptance  of  one  is  a  waver  of  the 
other.     Cro.  Eliz.  128.  Gcpng  v.  TVarburton. 

One  feifed  in  fee  of  lands  held  in  focage,  and  of  other 
ands  in  tail  held  in  capite,  devifes  by  will  in  writing  the 
third  part  of  all  his  lands  to  his  wife  in  recompence  of 
her  dower,  and  dies ;  (ha  enters  into  the  third  part  of 
:he  fee-fimple  lands  without  bringing  her  writ  of  dower, 
ind  therefore  (he  was  barred  to  have  any  more  by  27  H. 
%.  of  jointures ;  which  (hews  that  (he  took  this  by  the 
kvife,  as  a  jointure  within  that  ftatute,  and  that  taking 
I  jy  the  devife  (he  could  have  no  more  than  the  devifor 
tiad  power  to  difpofe  of,  which  was  only  his  fee-fxmple 
ands ;  and  (he  by  entring  into  a  third  part  thereof  (hews 
;ier  intention  to  have  it  as  a  jointure,  (for  otherwife  (he 
:ould  not  enter  till  aflignment  by  the  heir  or  (herifF;) 
but  in  this  cjfe  (he  being  barred  only  by  reafon  of  the 
ftatute,  as  the  book  fays ;  it  appears,  that  before  that 
ftatute  (he  would  not  have  been  barred  of  her  dower  by 
fuch  devife.     Dyer  220.     4  Co.  4. 

A  man  marries  an  orphan  of  London,  who  had  a  great 
portion  in  the  chamber  of  London,  the  hufband  dies  before 
taking  of  it  out,  but  makes  his  will,  and  devifes  this 
money  to  his  wife,  provided  that  (he  (hould  not  claim 
her  dower ;  and  yet  after  his  death  (he  brought  her  writ 
of  dower,  and  thereupon  a  bill  was  brought  in  Chancery 
to  have  her  releafe  her  dower,  or  renounce  the  devife, 
and  for  an  injunflion  in  the  mean  time,  but  could  not 
prevail ;  the  money  belonging  to  her  in  her  own 
right  by  the  cuftom,  for  want  of  the  hufband's  altering  the 
property  thereof ;  and  tho'  he  had,  yet  it  was  admitted 
it  would  have  been  no  bar  of  dower,  being  totally  col- 
lateral thereto  ;  though  it  (hould  feem  (he  would  in  fuch 
cafe  have  forfeited  the  money  by  fuing  for  dower.  2 
Vent.  340.  and    I  Chan.  Cafes  181.  Pheafant's  cafe. 

On  this  diftin^lion  it  hath  been  often  ruled  in  Chan- 
cery, that  if  lands,  money,  goods,  (Sc.  are  devifed  to  a 
woman,  without  faying  in  lieu  or  fatisfaflion  of  dower, 
I3c.  yet  the  wife  (hall  have  both  ;  becaufe  a  devife  is  to 
be  confidered  as  a  bounty,  and  implies  a  confideration  in 
itfelf,  but  if  it  be  faid  in  lieu  or  recompence  of  dower, 
there  the  wife  cannot  have  both,  but  may  wave  which 
fne  pleafes.  2  Chan.  Ca.  24.  2  Vern.  365.  Preced. 
Chan.  133. 

J.  S.  devifed  legacies  to  his  wife  out  of  his  perfonal 
eftate,  and  devifed  to  her  part  of  his  real  eftate  during 
her  widowhood,  and  devifed  the  refidue  of  his  eflate  to 
truftees  for  twenty-one  years,  for  payment  of  debts  and 
legacies,  and  the  remainder  of  the  whole  eftate  he  devi- 
VoL.  II.  N".  96. 


fed  to  the  plaintiff,  (who  was  his  godfon,  and  of  his 
name,  but  a  remote  relation,)  for  life,  and  to  his  firft 
and  other  fons  in  tail ;  and  my  Lord  Chancellor  Scmers 
decreed,  that  though  it  was  not  declared  in  the  will  to 
be  in  lieu  and  fatisfaftion  of  dower,  yet  as  it  may  be 
plainly  collefled  to  be  fo  intended,  (he  having  made  a 
difpofition  of  his  whole  eftate,)  and  as  a  collateral  fatif- 
fadlion,  may  be  a  good  bar  to  dower  in  equity,  though 
not  at  law ;  that  (he  muft  either  take  her  dower,  And 
wave  the  devife,  or  accept  the  devife,  and  wave  the 
dower  ;  but  this  decree  was  reverfed  by  l^'ri0ht  Lord 
Keeper,  and  the  decree  of  reverfal  afHrmed  fii  parlia- 
ment, 2  Vent.  365.  Laivrence  v.  Lawrence.  Abr.  Eq, 
218-9.  S.  C,  and  vide  i  Vern.  463. 

J.  S.  feifed  of  copyhold  lands  belonging  to  the  manor 
of  JVhiuhurch,  in  which  manor  there  is  the  following 
cuftom,  VIZ.  that  the  firft  wife  of  every  tenant  (hould 
have  her  free  bench  in  all  the  lands  whereof  her  hufband 
was  ever  feifed  during  the  covertue ;  the  feccnd  wife  a 
moiety,  and  the  third  a  third  part  fo  long  as  (lie  kept  her 
hufljand  above  ground  ;  J.  S.  in  confideration  of  a  mar- 
riage and  marriage  portion,  covenants  with  truftees  that 
within  two  months  after  the  marriage  he  would  fettle  all 
his  lands  to  the  following  ufes,  viz.  As  to  part  of  the 
lands,  to  the  ufes  of  himfelf  and  his  wife  for  their  lives, 
remainder  to  the  firft  fon,  &c.  in  tail  male  ;  and  as  to  the 
other  moiety,  to  the  ufe  of  himfelf  for  life,  remainder 
to  his  firft  fon,  &c.  with  a  provifi,  that  the  lands  fo 
fettled  on  the  wife  (hould  be  in  lieu  of  her  cuftomary 
eftate  ;  and  one  of  the  points  in  this  cafe  was,  whether 
this  jointure  not  being  made  exprefsly  in  lieu  of  her 
dovver,  but  only  faid  fo  in  the  provifo,  and  (he  being 
an  infant  at  the  time  of  making  the  articles,  and  not  a 
party  to  them,  (he  would  be  excluded  from  claiming  her 
free  bench  ;  and  it  was  held,  that  flie  (hould  be  obliged 
to  abide  by  her  jointure ;  and  the  cafe  of  Vizet  and 
Longdon  was  cited,  where  a  fum  of  money  was  fettled 
upon  a  woman  before  marriage  for  her  provifion  and 
maintenance ;  and  the  Mafler  of  the  Rolls  was  of  opi- 
nion (he  (hould  have  both  that  and  her  dower ;  but  tiie 
Chancellor  reverfed  the  decree  ;  and  confined  her  to  her 
fettlement.  Mich.  6  Geo.  2.  Jordan  v.  Savage.  3 
Bac.  Abr.  226. 

6.  The  eflate  muft  be  made  during  the  coverture.  This 
the  very  words  of  the  a£t  of  parliament  require,  and 
therefore  if  a  jointure  be  made  to  a  woman  during  co- 
verture in  fatisfa<aion  of  dower,  (he  may  wave  it  after 
her  hufband's  death  j  but  if  (he  enters  and  agrees  thereto, 
(he  is  concluded  ;  for  though  a  woman  is  not  bound  by 
any  a£l  when  (he  is  not  at  her  own  difpofal,  yet  if  (he 
agrees  to  it  when  (he  is  at  liberty,  it  is  her  own  aft, 
and  (he  cannot  avoid  it.     Co.  Lit.  36.     4  Co.  3. 

If  a  jointure  be  made  to  the  wife  before  coverture, 
and  the  hufband  and  wife  alien  by  fine,  the  wife  (hall 
not  afterwards  be  endowed  of  any  lands  of  her  hufband's  ; 
for  fince  (he  quitted  her  dower  when  (he  v/as  at  her  own 
difpofal,  Ihe  can  claim  nothing  but  the  jointure,  and 
that  (he  has  pafled  away  by  the  fine  levied  ;  but  if  the 
jointure  was  made  during  the  coverture,  and  then  (he 
relinquifhed  it  by  fine,  yet  (he  (hall  have  her  dower  of  the 
other  lands ;  for  the  acceptance  of  a  jointure  during  the 
coverture  is  no  bar  of  her  dower,  and  (he  pafling  of  it 
by  fine  cannot  be  conftrued  as  acceptance  of  property  in 
them,  fince  that  is  capable  of  another  conftruiflion,  viz. 
to  bar  her  dower  in  thofe  lands.  Co.  Lit.  36.  b.  i 
Bulf.  163. 

The  hufband  after  marriage  fettled  lands  to  the  ufe  of 
himfelf  and  wife  in  tail,  for  her  jointure,  and  during  (he 
coverture  part  of  the  lands  were  evifted,  and  the  huf- 
band died,  and  the  wife  entered  into  the  refidue ;  and 
upon  a  reference  out  of  the  court  of  wards  to  the  two 
Chief  Juftices,  it  was  refolved,  that  (he  (hould  have  a 
recompence  for  the  partevifted.     Moor  717.  pi.  1002. 

A  feignory  was  granted  to  the  husband  and  wife,  and 
their  heirs,  the  tenant  attorns,  the  hufband  dies,  and  the 
feignory  furvives  to  the  wife,  and  (he  brought  her  writ  of 
dower,  in  bar  of  which  the  heir  pleads  acceptance  of 
homage  from  the  tenant  ;  and  this  was  held  a  good  bar; 
for  though  (he  might  have  difagreed  to  fuch  eftate  during 
4  i  the 
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the  coverture,  yet  by  the  acceptance  of  homage  flie  hath 
conclufled  herfelf  ;  and  this  cafe  difFers  from  the  aflign- 
ment  by  the  heir  //;  pnis  and  her  acceptance  ;  becaufe  if 
he  fives  her  a  wrong;  eftate,  and  (he  accepts  thereof,  this 
k  no  bar  of  her  rightful  cllate  ;  but  iiere  (lie  having  two 
titles,  either  as  a  purchafer  to  have  the  wiiole,  or  as  a 
wife  to  have  the  third  part,  her  acceptance  of  the  one  is 
a  waver  of  the  other,  becaufe  (he  cannot  have  both  out 
of  the  fame  land.      3  Iwn.  272.      3Cfl.  27. 

If  lands  are  given  to  hufband  and  wife,  and  the  heirs 
of  the  husband,  who  dies,  the  wife  may  difa;:;ree  to  this 
eftate  made  during  the  coverture,  and  then  it  will  be  an 
eftate  to  the  husband  and  his  heirs  ab  initio,  and  fo  (he  fliall 
have  her  dower  thereof;  but  if  an  eftate  be  made  to  the 
husband  and  wife  for  the  life  of  the  husband,  remainder 
to  the  right  heir  of  the  husbind,  it  (hould  feem  (he  can- 
not in  this  cafe  difagree,  becaufe  the  eftate  upon  the  hus- 
band's death  is  determined  and  gone  ;  though  by  this  con- 
trivance all  women  may  be  defeated  of  their  dower  as  to 
eftates  purchafcd  after  the  marriage.  Peri.  352 — 3.  3 
Co.  27. 

If  an  eftate  be  made  to  the  wife  for  her  jointure  during 
the  coverture,  the  remainder  to  y.  5.  in  fee,  and  the  wife 
waves  this  jointure,  J.  S.  (ball  have  the  remainder  ;  for 
here  was  a  particular  eftate  at  the  time  of  creating  the 
remainder,  fo  that  it  had  the  circumftances  of  a  remain- 
der, being  the  refidue  of  a  particular  eftate  then  in  being; 
and  fince  the  particular  eftate  was  defeafible  by  an  aft  that 
could  not  hurt  the  remainder,  the  remainder  upon  fuch 
<leftru£lion  of  the  particular  eftate  conies  in  being.  Co. 
Lit.  2().  b. 

A  man  covenants  to  ftand  feifed  to  the  ufe  of  himfelf 
in  tail,  the  remainder  to  his  wife  for  life,  the  remainder 
to  B.  in  tail,  and  then  he  makes  a  feoffment  in  fee  to  the 
ufe  of  himfelf  and  this  wife  for  their  lives,  as  a  jointure, 
the  remainder  to  C.  and  dies  without  ifTue,  the  wife  is  re- 
mitted ;  for  where  a  later  and  defeafible,  a  former  and  in- 
defeafible  title  concur  in  the  fame  perfon,  there  muft  be  a 
remitter.     Co.  Lit.  348.  a. 

But  in  this  cafe  the  wife  hath  two  titles,  both  wavable 
by  her,  the  firft  indefeafible  by  any  third  perfon,  the  later 
defeafible  by  a  third  perfon  ;  for  upon  her  claiming  by  the 
fecond  title  (he  waves  the  firft,  and  confequently  the  re- 
mainder in  B.  commences,  and  he  (hall  have  his  a<Sion, 
and  therefore  (he  muft  be  in  her  former  title,  to  fave  the 
contention  and  trouble  of  the  aflion.     Co.  Lit.  348.  a. 

But  if  an  eftate  be  made  to  the  husband  in  tail,  the  re- 
mainder to  the  wife  for  life,  the  remainders  to  the  right 
heirs  of  the  husband,  the  husband  afterwards  makes  a  feoff- 
ment in  fee  to  the  ufe  of  the  husband  and  wife  for  their 
Jives,  the  remainder  to  the  right  heirs  of  the  husband,  the 
husband  dies  without  iffue;  the  wife  may  claim  by  which 
{he  pleafes,  and  is  not  remitted  noleizs  volens,  becaufe  there 
are  not  two  titles,  the  one  indefeafible  and  the  other  de- 
feafible by  a  third  perfon,  but  both  equally  firm;  for 
the  right  heir  of  the  husband  upon  the  waver  of  the  firft 
eftate  by  the  wife  can  claim  nothing  in  the  land  contrary 
to  the  feoff"ment  of  his  anceftor,  and  therefore  that  eftate 
which  the  wife  claims  is  indefeafible ;  and  no  ftranger  is 
prejudiced    by   being  put   to   his  adion.      Co.  Lit.  357. 

But  if  (he  makes  no  eleflion,  (he  (hall  be  fuppofed  to  be 
in  of  her  elder  eftate,  becaufe  every  one  is  prefumed  to 
choofe  what  is  moft  for  his  benefit.     2  Rol.  Abr.  422. 

If  the  wife  has  an  old  right  before  the  coverture,  and 
afterwards  takes  a  jointure  of  the  fame  lands,  (he  (hall  be 
remitted.     Cro.  Ja.  490. 

An  eftate  fettled  to  the  husband  for  life,  remainder  to 
the  wife  for  a  jointure,  except  fuch  of  the  lands  as  the 
husband  (hould  devife  ;  this  exception  is  repugnant  to  the 
grant,  becaufe  the  fettlement  might  be  avoided  by  thehuf- 
band  devifing  the  whole.     Hob.  72. 

2.  Holu  far  the  aits  of  a  jointrefs  or  her  hujband's  aEis 
may  defeat  her  of  this  provijion  ;  and  how  far  Jhe  is  intitled 
to  the  aid  and  ajfi/iance  of  a  court  of  equity.  It  has  been 
already  obferved,  that  if  a  man  makes  a  jointure  on  his 
wife  before  or  after  marriage,  and  they  both  join  in  a 
fine,  that  (he  is  fo  far  bound  thereby,  tliat  if  the  jointure 
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was  made  before  marriage  (he  is  barred  to  claim  dower  in 
any  other  lands  of  the  hufband's;  but  if  the  jointure  was. 
made  during  coverture,  (he  may  claim  dower  in  the  other 
lands.     Co.  Lit.  -^b.     Dj^r  358. 

But  if  a  wife  joins  with  her  hufband  in  a  bargain  and 
fale  of  the  land  by  deed  indented  and  inroUed,  yet  it  (hall 
not  bind  her;  for  a  wife  cannot  be  examined  by  any 
court  without  writ,  and  there  is  no  writ  allowed  in  this 
cafe.     2  Iriji.  673.     Hob.  225. 

But  if  a  feme  covert  joins  with  her  hufband  in  levying 
a  fine  to  raife  a  fum  of  money  by  way  of  mortgage,  this 
(hail  bind  her  ;  yet  in  this  cafe  (he  doth  not  abfolutely 
depart  with  her  eftate  for  life,  but  there  refults  a  truft  to 
the  wife  to  redeem,  and  to  reinftate  herfelf  in  her  join- 
ture.    2  Chan.  Ca.  162. 

If  tenant  in  tail  of  a  truft  makes  a  mortgage,  or  ac- 
knowledges a  judgment  or  ftatute,  and  then  levies  a  fine, 
and  fettles  a  jointure,  the  jointrefs  (hall  hold  it  fubjefl  to. 
the  mortgage  or  judgment,  in  the  fame  manner  as  if  the 
mortgagor  or  conufor  had  been  tenant  in  tail  of  the  legal 
eftate,  and  after  the  mortgage  or  judgment  had  levied  a 
fine,  and  made  a  jointure,  becaufe  the  fubfequent  decla- 
ration of  the  ufe  of  the  fine  is  merely  the  a£t  of  the  te- 
nant in  tail,  and  he  cannot  by  any  aft  of  his  own  make 
a  fubfequent  conveyance  take  place  of  a  precedent,  and 
the  rather,  becaufe  the  feme  claims  u.'ider  that  fee  which 
tenant  in  tail  got  by  the  recovery  or  fine,  and  that  fine 
was  fubjeft  to  all  the  charges  he  had  lain  upon  it.  I  Chan. 
Ca.  119,  120. 

If  a  man  before  marriage  articles  to  fettle  a  jointure  on 
his  intended  wife,  and  the  marriage  is  confummated,  and 
the  hufband  dies  before  any  fettlement  made,  an  execution 
of  the  articles  will  be  decreed  in  equity.     2  Vent.  343. 

So  where  A.  gave  a  voluntary  bond  after  marriage, to 
make  a  jointure  to  his  wife,  and  he  made  a  jointure  ac- 
cordingly, and  then  the  wife  delivered  up  the  bond,  and 
the  jointure  being  evifted,  the  court  held  that  it  (houlc 
be  made  good  out  of  the  perfonal  eftate,  efpecially  as 
there  were  no  creditors  aft'efted  by  it ;  for  the  delivery  0: 
the  bond  by  a  feme  covert  could  no  way  bind  her.  ] 
Vern.  ip.-].  Beard  znA  Nuthcl. 

So  if  a  jointrefs  brings  her  bill  to  have  an  account  drJ 
the  real  and  perfonal  eftate  of  her  late  hufband,  and  jtc 
have  a  fatisfaftion  thereout,  for  a  defeft  of  value  of  hei 
jointure  lands,  which  (he  had  covenanted  to  be  and  tt 
continue  of  fuch  value,  and  the  defendant  infifts  that  tKis 
is  a  covenant  which  founds  only  in  damages,  and  pro- 
perly determinable  at  law  ;  tho'  it  be  admitted  that  i 
court  of  equity  cannot  regularly  affefs  damages,  yet  it 
this  cafe  a  Mafter  in  Chancery  may  properly  inquire  intc 
the  value  of  the  defeft  of  the  lands,  and  report  it  to  th« 
court,  which  may  decree  fuch  defeft  to  be  made  good,  01 
fend  it  to  be  tried  at  law  upon  a  quantum  damnificat' 
Abr.Eq.  18. 

If  there  be  a  jointrefs,  and  a  covenant  that  her  jointurt 
(hall  be  of  fuch  a  yearly  value,  and  it  falls  (hort,  tho'  hei 
eftate  be  not  without  impeachment  of  wafte,  yet  (he  may 
commit  wafte  fo  far  as  to  make  up  the  defeft  of  the 
jointure.     Abr.  Eq.  221-2, 

y.  S.  made  a  fettlement  on  his  eldeft  fon  for  IfFe,  with 
remainder  to  his  firft  and  other  fons  in  tail,  remaindei 
over,  with  power  to  his  fon  to  appoint  any  of  the  land! 
not  exceeding  100/.  per  ann.  to  any  wife  he  (hould  after- 
wards marry,  for  a  jointure,  (the  father  being  under  ar  ■ 
apprehenfion  that  he  was  then  married  to  a  woman  whicli 
the  father  diflik'd,  and  had  no  intention  his  fon  (houU 
provide  for;)  the  father  died,  and  the  fon  married  thai 
very  woman,  (tho'  there  was  ftrong  prefumptive  prool 
that  he  was  married  to  her  before,)  and  after  marriage 
appointed  certain  lands  to  truftees  in  truft  for  her,  for  a 
jointure,  and  covenants  that  if  they  were  not  of  100/. 
per  ann.  value,  that  upon  requeft  made  to  him  any  tira£ 
during  his  life,  he  would  make  them  up  fo  much  out  oJ 
other  lands  in  his  power;  he  lived  feveral  years,  and  no 
complaint  was  made  that  the  lands  were  not  of  that  va- 
lue, nor  requeft  to  make  it  up,  and  died  ;  upon  ilTue  upon 
a  bill  brought  by  the  widow  to  have  the  jointure  made  u[ 
100/.    My  Lord  Keeper  faid,   that  a  provifion  for  : 
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wife  or  chilJien  was  not  to  be  confidered  as  a  voluntary 
covenant,  and  therefore  decreed  the  deficiency  to  be 
made  up,  notwithftanding  the  circumftances  of  the  cafe, 
and  her  neglect  in  not  requefting  it  during  coverture;  for 
the  laches  of  a  feme  covert  cannot  be  im  uted  to  her. 
Atr.Eq.  222.   Hill.  1701.   Foihcrgill  v.  Fothergill. 

If  a  bill  is  brought  by  an  heir  at  lavir,  or  any  other 
[jerfon,  againft  a  jomtrefs,  whereby  the  party  would  avoid 
[he  jointure,  under  pretence  that  liis  anceftor  was  only 
tenant  for  life,  isc.  and  he  feeks  for  a  difcovery  of  deeds 
and  writings,  whereby  he  would  avoid  the  title  of  the 
jointrefs  he  fhall  never  have  fuch  a  difcovery,  unlefs  he 
by  his  bill  fubmits  to  confirm  her  title,  and  then  he  Qiall, 
zVcrn.  jot.  I  Fern.  479.  S;  P.  tho'  the  jointure  was 
made  after  marriage.  See  14  Fin.  Jir.  tit.  Jointrefs  and 
'Jiiniure. 

'  BEoisnial,  A  diary  or  day-book.  Journals  of  parlia- 
ment are  not  records,  but  only  remembrances:  And  are 
neither  of  neceflity,  nor  have  been  of  long  continuance. 
lee  Hok  Rep.  fol.  109. 

JOHCnCp^fljoppcrS,  VVere  regrators  of  yarn  mentioned 
in  fiat.  8  Hen.  8.  c.  5.  whence  the  fitlt  part  of  the  word 
s  derived,  is  fomcwhat  obfcure  :  but  choppers  arc  to  this 
lime  known  to  be  changers  ;  as  to  chop  and  change  is  a 
familiar  phrafe.    Cowell,  edit.  1727.     See  <Z])0]f*c\)itt\). 

^Otttnep^man,  (from  the  French  woidjoumee,  that  is, 
i  day  or  day's  work)  Is  properly  a  perfon  who  wrought 
*ith  another  by  the  day,  though  now  by  the  ftatute  made 
5  Eliz.  cap.  4.  it  is  extended  to  thofe  likewife,  who  co- 
.lenant  to  work  with  another  in  his -trade  or  occupation 
)y  the  year.  By  flat.  28  Hen.  S.  c.  5.  Journeymen 
ire  not  to  be  reftrained  by  oath  or  bond  from  fetting  up 
heir  trade.     See  apV?CttticC,  &{rrDant;5. 

3!0UniCpS.a£COmptS,  (Diet^  computata)  Is  a  term  in 
he  law,  to  be  thus  underfl:ood  :  If  a  writ  is  abated  without 
he  default  of  the  plaintifF  or  demandant,  but  merely  by 
lefault  of  the  clerk,  either  for  falfe  Latin,  variance,  or 
vant  of  form  ;  or  by  default  of  the  fherifF,  as  for  want 
>f  a  good  fummons;  in  all  thefe  cafes  the  (laintiff  may 
lurchafe  a  new  writ,  which  if  it  be  ourchafed  by  journeys 
'ccompls,  that  !;•,  within  as  little  time  as  poflible  after  the 
Lbatement  of  the  iiift  writ,  (and  the  fpace  of  fifteen  days 
las  been  held  a  convenient  time  for  the  purchafe  of  it) 
h^n  this  fccorkd  Vtrit  (hall  be  as  a  vontinuance  of  the  firft. 
But  where  the  fi.ft  writ  abatecb  by  the  default  of  the 
lemandant  himle.f,  as  by  miftaking  the  name  of  the  te- 
lant  or  of  the  vill  ;  or  where  it  abateth  for  non-tenure  of 
he  whole,  as  it  ought,  becaufe  the  firft  writ  was  brought 
vithout  any  manner  of  caufe;  in  all  thefe  cafes  the 
JainliiT  fliall  not  have  a  new  writ  by  journeys  accompts. 
Fhis  writ  muft  be  biought  in  the  fame  court  where  the 
irft  writ- was,  and  of  the  fame  quantity  in  that  writ 
:ontaincd  :  It  muft  be  between  thofe  who  are  parties  to 
;he  firft,  as  where  one  of  the  plaintiffs  or  defendants  dies; 
3Ut  in  no  cafe  where  there  is  but  one  plaintifF:  Nor  will 
t  lie  except  where  the  firft  writ  is  ferved  and  returned  on 
■ecord.  See  Go.  Rep.  6.  fol.  9.  Spencer's  cafe,  and  14 
Vin.  Abr.-  tk.- Journeys  accounts. 

SpfO  fa£tO.  By  ftat.  13  Eiiz.  12.  The  church  is 
made  void  for  not  reading  the  articles ;  adjudged  that 
there  needs  no  deprivation,  but  it  becomes  void  prefently 
by  not  reading  the  articles.  Cro.  Eliz.  679.  Trin.  41 
Eliz.  B.  R.   Baier  v.  Bretit  and  Robinfon. 

Upon  an  indidlment  for  fpeaking  againfl  the  book  of 
Common  Prayer,  Fenner  J.  doubted,  whether  the  juftices 
of  oyer  and  terminer  may  give  judgment  of  deprivation, 
tho'  the  ftatute  fays,  that  the  olFender  (hall  be  deprived 
tpfoJaSlo.  Alfo  it  docs  not  appear,  whether  the  defendant 
be  curate  of  the  parifh  where  he  refufed  to  fay  Divine 
fervice ;  and  if  he  be  not,  then  he  is  not  punifhable  by 
the  ftatute.  Gold/b.  ib-2.-  plrg^.  Hill.  43  Eliz.  Home's 
cafe. 

The  (fat.  5  Ed.  6.  4.  fays,  that  he  that  ftrikes  in  a 
churchyard,  ftiall  be  excommunicated  ipfo  faSfo,  yet  that 
is  to  be  intended  after  a  fentence  declaratory,  or  convic- 
tion ;  otherwife  there  can  be  no  abfolution.  Cro.  E.  919. 
Hill.  43  Eliz.  B.  R.  Sonham  v.  Trundle,  S.  P.  Arg.  Cro. 
E.  680.  cites  D.  18  Eliz.  275.  He  does  not  ftand  ex- 
communicated until  he  be  thereof  convided  at  law,  and 
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this  tranfmitted  to  the  ordinary,  tho'  it  takes  away  the 
neceflity  of  any  fentence  of  excommunication.  Fent.  146. 
23  Cor.  2.   B.R.    Dyer  v.  Eafi. 

3!pftUtcI),  Its  ftreets  how  repaired,  and  minifter  pro- 
vided for,    13  El.  c.  24. 

BSce  aD  lavjum,  To  go  at  large,  to  efcape,  to  be  fet 
at  liberty.     Cowell,  edit.  1727. 

3(tClanD,  Bv  an  ad  of  parliament  (called  Poyning's 
law)  made  in  Ireland  in  10  H.  7.  it  was  enadfed,  that 
all  ftatutes  made  in  England  before  that  time  (hould  be 
of  force  and  be  put  in  ure  in  the  realm  of  Ireland.  Ct. 
Lit.  141.  b. 

Ads  of  parliament  made  in  England  fince  the  ad  of 
10  H.  7.  do  not  bind  them  in  Ireland;   but  all  afls  made 
in  England  before   10  H.  7.  do  bind  them  in  Ireland  hy 
the  faid  ad  made  in  Ireland.      10  H,  7.  cap.  22.    12  Rep.  ' 
I II.  Hill,  iojac.  '.  ! 

Lord  Coie  in  2  /»/?.  2.  fays,,  that  by  this  law  [but 
there  cites  it  as  made  1 1  H.  7.]  Magna  Charta  extends 
into  Ireland.  4  Inft.  351.  recite*  the  ftatute  more  fully, 
and  fays,  that  ads  of  parliament  made  in  England  C\ni.e 
that  time,  wherein  Ireland  is  pot  particularly  named  or 
generally  included,  extend  not  thereunto  ;  for  though  it 
be  governed  by  the  fame  law,  yet  it  is  a  diftind  realm  or 
kingdom,  and  hath  parliament^  there,  S.  P.  Arg,  Cart. 
180,  198.  cites  jnd.  262.  Orori's  cafe.  :^  Fent. 
4  b"  5.  7  Rep.  23.  in  Calvin's  cafe.  JenL  it^.  pi." 
14.  In  ads  of  parliament  Ireland  (hall  not  be  bound 
without  exprefs  words,  though  the  nature  and  reafon 
of  the  ad  extends  to  Ireland.  Skin.  519.  Trin.  6 
IF.  y  M.  B.  R.  in  cafe  of  Phillips  v.  Bury.  Tho' 
Ireland  has  its  own  parliaments,  yet  it  is  not  abfo- 
lute,  y  fui  juris ;  for  if  it  were,  England  has  no  power 
over  it,  and  it  would  be  as  free  after  conqueft  and  fub- 
jedion  by  England  &s  before.  And  that  it  is  a  conquered 
kingdom  is  not  doubted,  but  admitted  in  Calvin's  cafe 
feveral  times,  ^c.  Faugh.  2C)i.  Hill.  21  iif  22  Car.  2. 
C.  B.  per  Faughan  Ch,  J.  in  ,cafe  of  Craw  y.  ^'Ramfey, 
And  ibid,  300.  fays.  It  is  a  dominion  belongingvlto  the 
crown  of  England.  And  /2;i.,  301,.  That  its  ha-ying  a 
parliament  \s  gratia  regis,  fubjed  to  the  parliament  of 
England.  It ,  is  to  be  confidercd  as  a  provincial  govern-" 
ment,  fubocdi^ate  to,  but  iwt  part  of  the  realm  of  Eng- 
land. Mich.  II  Geo.  2.  in  cafe  of  Otway  y.'  Ram  fey. 
And  by  ftat.  6  Geo.  1.  cap.  5.  fea.  i.  The  kingdom  of 
Ireland  ought  to  be  fubordinate  to  and  dependant  upon  the 
imperial  crown  of  Great  Britain,  as  being  irfeparably 
united  thereunto.  And  the  King's  Majefty,  with  the 
confent  of  the  lords  and  commons  of  Great  Britain  in 
parliament,  Iiath^gower  to  make  law's  to  bind... the  peci>T8 
oi  Ireland.       '".''':'  '    ',"    '    . 

Lands  in  Ireland  are  not  bound  by  a  ftatute  m  EiigJ 
land,  but  their  pe'rfons  are.  Cart,.  186.  Arg.  Pafch.  19 
Car.  2.  C.  iS.  cites  7  Rep.  22.  Calvin's  cafe^  and  Mod,' 

79^-  .  .    .    .,  ".  ;..,  ^    ' 

Ireland  is  beyond  Tea  as  to  the  llatufe  of  liniit'atlohs. 
Arg.  Hill.  2  fF.  &  M.  Show.  igf.  fays  it  was  ruled  fo.' 

Bond  executed  in  England  {of  a  debt  in  Ireland  (hall 
carry  but  Ettglijh  intereft,  Mich.  1700.  ^Vern.'T/^^'. 
Lord  Ranelagh  v.  Sir  John  Champante.  '  '".'-    , 

A  writ  of  error  was  brought  upon  "a  judgment  given  in' 
Ireland.  It  was  held,  that  a  day  ought  to  be  given  by 
rule  of  court  to  the  plaintifF,  to  aflign  his  errors,  or  elfe 
to  nonfuit  him  ;  for  the  defendant  could  have  no  fci.  fa. 
into  Ireland.  Fent.  53.  Hill.  21  is*  22  Car.  2.  B.R. 
Anon', 

In  error  of  a  judgment  in  B.  R.  in  Ireland,  it  was 
fuggefted  that  the  plaintiff^  was- in  execution  on  the  judg- 
ment In  Ireland.  The  court  feemed  to  be  of  opinion, 
that  a  habeas  corpus  might  be  fent  thither  to  remove  him, 
as  writs  mandatory  had  been  awarded  to  Calais,  and  now 
to  Jerfey,  Guernfey,  &c.  Fent.  357.  Alich.  33  Car.  2. 
B.  R.  Anon'. 

If  a  writ  of  error  be  brought  of  a  judgment  in  Ireland, 
and  judgment  affirmed  in  B.  R.  here,  no  capias  can  be 
in  any  county  of  England;  becaufe  the  caufe  of  adion 
arifes  in  Ireland,  and  there  the  venue  is  laid  ;  and  there- 
fore the  original  capias  ought  to  ifFue  in  Ireland,  but  no 
capias  could  ifTue  out  of  B.  R.  in  Ireland,  and  therefore 
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not  here  ;  neither  an  original  nor  uftatum.  But  the  me- 
thod is  to  fue  out  a  writ,  reciting  all  the  proeeedings 
here,  direfted  to  the  Ch.  J.  of  B.  R.  in  Inland,  and 
there  executioti  {hall  be  fued  oiit  for  all  ;  for  though  the 
judgment  be  affirmed  here,  yet  tlie  law  fuppofes  the  party 
commorant  in  Ireland;  for  the  cofts  are  but  acceflbry  to 
the  judgment,  and  fuch  mandatory  writ  determines  the 
writ  of  error  here,  and  reftores  the  caufe  in  Ireland; 
per  Holt  Ch.  J.  12  Mod.  225.  Mich.  10  /^  3.  Coot 
V.  Lynch. 

As  to  the  profits  of  lands  in  Ireland,  a  bill  here  is 
good,  the  perfon  being  in  England;  for  tl'.ey  are  in  the 
perfonalty,  but  as  to  partition  of  lands,  which  is  in  the 
realty  he  cannot  proceed  here  ;  for  a  commiflion  cannot 
be  awarded  into  Ireland.  And  a  bill  for  partition  is  in  na- 
ture of  a  writ  of  partition  at  the  Common  law,  which 
lieth  not  in  England  for  lands  in  Ireland.  Hill.  27  isf 
28  Car.  2.  per  Lord  Chanc.  2  Chan.  Cafei  214.  Cart- 
wright  V.  Pottus. 

Chancery  in  England  cannot  award  a  fequeftration 
againft  lands  in  Ireland.  Arg.  Alich,  1682.  Fern.  "jb. 
Earl  of  Jrglafs  v.  Mufcamp. 

A  fine  levied  here  (hall  not  bind  a  man  in  Ireland  ; 
for  he  is  within  the  words  of  the  ftatute,  which  provides 
for  perfons  out  of  the  land.  PI.  C.  375.  Mich.  4^5 
Eliz.  Stowell's  cafe. 

Chancery  in  England  will  relieve  againft  fraudulent 
conveyances  gained  of  lands  in  Ireland,  when  the  defen- 
dant is  in  England.  Mich.  1682,  Fern.  75.  Earl  of 
Arglafi  V.   Mufcamp. 

Bill  as  to  land  in  Ireland,  the  tide  whereof  was  under 
the  a(£l  of  fettlement  there,  was  exhibited  againft  the  de- 
fendant here  on  his  coming  to  England,  and  a  ne  exeat 
regno  granted,  and  he  was  put  to  anfwer  a  contradt  made 
for  thofe  lands  in  Ireland,  and  when  he  departed  to  Ire- 
land without  anfwering,  he  was  fent  for  over  by  a 
fpecial  order  from  the  King,  and  made  to  anfwer  the 
contempt^  and  to  abide  the  juftice  of  this  court.  Per 
Finch  C:-':  Mich.  1682.  Fern.  77.  cited  in  the  cafe  of 
Earl  of  Jrglafs  v.  Mufcamp,  as  the  cafe  of  Archer  v. 
Prefion. 

Bill  lies  here  for  relief  as  to  a  truft  of  lands  in  Ire- 
land, defendant  being  in  England;  per  Jefferies  C.  Fern. 
405.  Mich.  1686.  Earl  of  Kildare  v.  Sir  Morice  Eu- 
ftace. 

A  fubpcena  may  iflue  out  of  the  Chance,ry  in  England 
returnable  in  the  Chancery  in  Ireland ;  per  Jefferies  C. 
Fern.  406.  Mich.  1686.  in  the  cafe  of  the  Earl  of  Kil- 
dare V.  Sir  Maurice  Euftace. 

Trover  will  lie  in  England  againft  tenant  by  the  cur- 
tefy  of  lands  in  Ireland,  for  a  converfion  of  timber  in 
Ireland  ;  bccaufe  'tis  a  tranfitory  a£iion  j  but  otherwife 
of  local  aftions.  i  Salk.  290.  Trin.  7  Ann.  B.  R. 
Brnvn  v.  Hedges. 

A  man  may  be  fent  over  to  Ireland  to  be  tried  for  a 
crime  there  committed,  notwithftanding  the  claufe  in  the 
habeas  corpus  a£t.  Gibb.  ill.  Mich.  3  Geo,  I.  B.  R. 
The  King  V.  Kimberly. 

Juftices  of  peace  in  England  may  commit  a  perfon  of- 
fending againft  the  Irijh  law,  in  order  to  his  being  fent 
over.     Stran.  848. 

B.  R.  in  England  may  reverfe  judgment  given  in 
B.  R.  in  Ireland.     Br.  Jurifdi£}ion,  pi.  109.    cites   34 

A  writ  of  error  in  B.  R.  here,  of  a  judgment 
given  in  B.  R.  in  Ireland,  is  z  fuperfedeas  to  Ilay  exe- 
cution there.  Cm.  J.  534.  Pafcb.  i-j  Jac.  Bi  R.  The 
Bijhop  of  OJforie'i  cafe. 

A  writ  of  error  was  brought  to  reverfe  a  judgment 
given  in  Ireland,  and  an  error  in  faifl  was  affigned,  and 
tried  in  the  county  next  Ireland,  l^he  court  ruled  the 
venire  to  be  well  awarded.  Fent.  59.  Hill.  21  ^  22 
Car.  2.  B.  R. 

Judges  in  England  are  proper  expofitors  of  the  IriJh 
laws.  Per  fefferies  C.  aflifted  with  judges.  Fern.  422. 
Mich.  16S6.  Earl  of  Kildare  v.  Sir  Maurice  Eujlace. 

An  action  of  debt  was  brought  in  the  court  of  C.  B. 
in  Ireland,  againft  an  adminiftratrix,  upon  a  judgment 
in  the  court  of  B.  R.  in  England.  The  defendant  pleaded 
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in  bar  a  judgment  had  againft  the  inteftate,   in  an  aflion 
of  debt  upon  bond  in  the  court  of  Exchequer  in  Ireland  ■ 
and  upon  demurrer,  there  was  judgment  for  the  defendant 
in  C.  B.  and  affirmed  in  B.  R.  upon  a  writ  of  error  in 
the  court  of  B.  R.  in  England;  the  principal  queftion  was, 
whether  debt  lies  in  Ireland  upon  a  judgment  obtained  in 
B.  R.  in  England;  and  all   the  court  inclined  ftrongly 
that  it  does  not  lie;   that  Ireland  is  to  be  confidered  as  a 
provincial  government,  fubordinate  to,  but  not  part  of, 
the  realm  of  England  ;  that  a£ts  of  parliament  made  hei«, 
extend  not  to  Ireland,  unlefs  particularly  named  ;  much 
lefs  judgments  obtained  in  the  courts  heie;  nor  is  it  pof- 
fible  they  (hould,  becaufe   we  have  no  officers  to  carry 
them  into  execution  there;  for  tho'  mandatory  writs  ifliie 
thither,  yet  writs  of  ordinary  remedy  do  not,  as  appeals 
in  Faugh.  290.     Befides  debt  on  a  judgment  is  a  local 
adion,  and   muft  be   brought  in  the  fame  county  where 
the  judgment  was  obtained  >  a /cr//or/,   not  in  a  different 
kingdom.     Accordingly  the  court  were  of  opinion  to  af- 
firm the  judgment;  but  the  caufe  ftood  over  for  another 
argument.      Mich.    11   Geo.   2.    Otway   v.   Ramfey.       In 
Eafter  term  following  the  plaintiff  in  error  declining  to 
fpeak  to  it  again,  judgment  was  affirmed,  nift,  i^c. 
Parceners  (hall  all  do  homage  in  Ireland,   i\H.  3. 
The  King's  officers  (hall  not   purchafe  lands  there. 
Or  din.  pro  Statu  Hibern.    17  Ed.  i.  c.  I. 

Purveyance  reftrained  there  freely  without  arreftments, 
Ord.  pro  St.  Hib.   17  Ed.  i.  c.  3. 

Fees  of  a  bill  of  grace,  Ord.  pro  St.  Hib.   17  Ed.  i. 
c.  4. 

Merchants  (hall  carry  their  goods  there  freely  without 
arreftments,  Ord.  pro  St.  Hib.  ly  Ed.  3.  c.  3. 

The  marflial's   fee  for  a  piifoner,  Ord.  pro  St.  Hib. 
17  Ed.  I.  f.  5. 

Pardon  (hall  not  be  granted  there  without  the  King't 
command,  Ord.  pro  St.  Hib.    17  Ed.  i.  ^.6. 

Procefs  (ball  be  under  the  Great  feal  or  the  Exchequer 
feal,  Ord.  pro  St.  Hib.    \-j  Ed.  i.  c. -]. 

Affizes  of  novel  diffeifin  (hall  not  be  adjourned  but  in 
the  county,  Ord.  pro  St.  Hib.   17  Ed.  i.  c.%. 

The  ftaple  places  there,  and  the  cuftoms  of  thofe  com- 
modities, 27  Ed.  3.  Jl.  2.  c.  I. 

Liberties  granted  to  the  church  and  people  of  Ireland, 
31  Ed.  3.7?.  4.  c.  i,^c. 

Bufinefs  of  the  land  to  be  difcufied  In  council,  (St. 
31  Ed.  3.  Jl.  4.  c.  2. 

The  King's  minifters  (hall  put  away  all  private  coun- 
fellors  of  their  own,  31  Ed.  3.  J).  4.  c.  3. 

Inquifitions  10  be  made  of  felonies,  31  Ed.  3.  Ji.  4. 
C.S. 

No  general  pardon  to  be  granted  but  in  parliament, 
31  Ed.  i.Jl.  4.  c.  6. 

Prelates,  gjfr.  to  certify  the  fiate  of  Ireland  trulv,  31 
Ed.  3.  Jl.  4.  c.  7. 

Minifters,  i^c.  fliall  not  give  maintenance,  31  Ed.  3. 
7?.  4.  c.  10. 

Exchequer  not  to  hear  common  pleas,  31  Ed.  3.  Jl.  4. 
c.  \\. 

Suggeftion  againft  officers  to  be  under  the  Englifh  feal, 
31  Ed.  3.  y?.  4-  c-  12. 

The  juftices  of  Ireland  in  every  county  (hall  inquire 
once  a  year  of  debts  paid  to  the  (herifFs,  31  Ed.  3.  /?.  4. 
c.  14. 

Difcharge  in  the  Exchequer,  31  Ed.  3.  Ji.  4.  c.  15. 
None  to  be  imprifoned  unduly,  31  Ed.  3.  Ji.  4.  c.  16. 
Annual  inquiry  of  the  behaviour  of  officers,  31  Ed.  3. 
/.4-  (■  17- 

The  King's  fubjefts  in  Ireland  (hall  ufe  the  fame  laws 
with  the  Englifh,   3 1  Ed.  3.  Ji.  4.  c.  1 8. 

Mifdemeanors  of  clerk  of  the  market  bow  punilhed; 
31  Ed.  1.  Ji.  4.  c.  19. 

Merchants  may  repair  thither  with  their  merchandiie, 
l\Ed.-},.  c.  i-j. 

Englifli  who  have  lands  there  may  carry  and  re-earrj 
their  goods,  34  Ed.  3.  c.  18. 

Irifh  to  live  on  their  benefices,   i  H.  5.  c.  8. 
Certain  Irifh  forbid   to   continue  in  Enolend,   I  H.  SI 
c.  8.     I  H.  6.  c.  3.     2H.  6.  c.S. 

Irifhme. 
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Irijhmen  not  to  be  promoted  to  dignities  in  the  church 
In  Ireland,  isfc.     4.  H.  5.  c.  6. 

Not  to  be  principals  of  any  Halls  in  Oxford,  i  H.  6. 
(.  3. 

The  facrament  to  be  adminiftred  in  both  kinds  to  the 
people  there,   i  Ed.  6.  c.  i.  feii.  7. 

How  blfliops  there  are  to  be  ele£ted,   i  Ed.  6.  c.  2. 

For  reducing  the  rebels  of  Inland,  16  Car.  i.  (,  28. 
feii.  30,  ^e.      I  W.i^  M.  ft.  2.  c.  9. 

The  new  oaths  to  be  taken  in  Ireland,  3  W.  ^  M. 
c.  2.      I  An.  Ji.  2.  c.  17. 

Quakers  to  make  the  declaration  of  fidelity,  3  /?^  5^ 
M.  C.2.  /.  15. 

Linen,  hemp  and  flax  may  be  imported  from  Ireland 
free,  j  (sf  8  ty.  3.  e.  39.     8  is"  9  11^.  3.  e.  20.  feiJ.  ro. 

Iron  may  be  imported  from  Ireland  free,  S  (sf  g  (V.  2- 
c.  2.  /.  10. 

For  fale  of  the  eftales  of  Irifi)  rebels,  1 1  5S?  1 2  ^-  3- 
c.  2.  I  Ann.  Jl.  I.  c.  31.  and  c.  32,  I  Ann.  Jl.  2, 
<■.  21.     2  £s^  3  y//!».  f.  10.     4  Ann.  c.  2^. 

Augmentations  of  fmall  vicarages  in  Ireland,   1  Ann, 

fl.  I.    C.  3T. 

Papifts  difqualified  from  purchafmg  the  forfeited  eftates 
in  Ireland,   1  Ann,  Jl.  i.  c.  32. 

Leafes,  bfc.  to  papifts  void,  i  Ann.  Jl.  r.  ^.  32.  /.  9. 
except  leafes  of  cottages  under  30X.  ibid,  fell.  10,  Two 
acres  only  to  be  leit  with  a  cottage,  feSt.  21. 

Irijh  linen  may  be  exported  to  the  plantaiions,  3  £^  4 
>/»».  c,  8. 

>7fu;  ^^y}  a  port  for  exporting  wool,  4  Ann.  c.  7. 

Confirmation  of  a  grant  to  the  archbifliop  of  Dublin, 
4  Ann.  c.  26. 

Forfeited  impropriations  in  Ireland  applied  to  the 
building  of  chantries,  i^c.  5  Ann,  c.  25. 

Certificate  of  goods  landed  in  Ireland  to  be  figned  by 
the  coUedior,  f^c.  5  Geo,  i.  c,  11.  feif.  5.  27  Geo.  2. 
c,  18.  fe£t.  4. 

7«i//a  goods  not  to  be  imported  into  Ireland  from  fo- 
reign parts,  5  Geo.  1.  e.ii.  fell.  12. 

The  dependency  of  Ireland  alTerted,  6  Geo.  i.  c.  5. 

Judicial  authority  of  the  houfe  of  peers  in  Ireland  denied, 
6  Geo,  I.  cap.  5.  Ject.  2, 

Ships  of  50  tons  hovering  on  the  coaft  of  Ireland  to 
give  bond  for  proceeding  on  their  voyage,  6  Geo.  1.  c,2i. 
fett.  62.     12  Geo.  2.  c.  22.  feet,  r. 

Commiflioners  of  cxcife  in  Ireland  to  determine  of- 
fences in  (hipping  wool,  (^c,  6  Geo,  i.  c.  21.  y^f/.  64. 
In  running  India  goods,   12  Geo.  2.  c.  32.  f.  3. 

Foreign  hops  not  to  be  imported  into  Ireland,  5  Geo.  2. 
e.  9. 

Ships  to  be  (Rationed  to  hinder  the  exportation  of  IriJh. 
woollen  manufaftures,  5  Geo.  2.  c.  21. 

No  fugar,  (^c.  of  the  Britijb  plantations  to  be  im- 
ported into  Ireland,  unlefs  ftiipped  in  Great  Britain,  6 
Geo.  2.  c.  13.  feet.  4. 

Duties  on  woollen  or  bay  yarn  from  Ireland  taken  off, 
12  Geo.  2.  c.2\. 

IriJh  manufadlures  of  hemp  and  flax,  may  be  imported 
free,  ibGeo.  2.  c,  26.  feet.  6. 

Foreign  glafs  not  to  be  imported  into  Ireland,  19  Geo.  2. 
c.  12.  /  21.  Glafj  not  to  be  exported  from  Ireland, 
19  Geo.  2.  c.  12.  feet.  21. 

Importation  of  dirty  butter  from  Ireland,  commonly 
called  greafe- butter,  permitted,  3  Ceo.  3.  c.  20. 

Importation  of  tallow,  hog's  lard,  i^c.  permitted, 
4  Geo.  3.  c.  6. 

Importation  of  provifions  from  Ireland  permitted, 
4  Geo.  3.  c.  28. 

See  Crco?,  Crtal. 

=   3ltOlU     Exportation  of  iron  prohibited,  28  Ed.  3.  c.  5. 

Iron  pads  fhall  not  be  made  in  refemblance  ot  fteel, 
2(s?  :iEd.  6.  c.  26. 

Timber  not  to  be  coaled  for  iron  works,  1  El.  c.  15. 
23  Eliz.  c.  5.     27  El.  c.  19. 

New  iron  works  not  to  be  erected  within  22  miles  of 
London,  &c.   2^  El.  c  5.  feci.  3. 

Nor  in  Sujfex,  Surry  or  Kent,   27  El.  c.  19. 

The  iron  works  charged  with  amending  the  roads; 
27  El.  c.  19,     39  El.  c.  19. 

Vol.  II,  N".  97. 
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Duties  on  importation  of  iron,  &c.  2  TV.  &  M.  frjf. 
2,  c.  4.,  feet.  14,  tCf. 

Iron  (except  gun  metal)  and  copper  from  Englijh  oar, 
may  be  exported,  5  IV,  tf  M.  c.  17. 

Bar  iron  may  be  imported  from  Ireland,  f  i^  i  JV,  3, 
c.  20.  feet.  17. 

No  drawback  of  cuftoms  on  exporting  foreign  wrought 
iron,  2  £3'  3  Ann.  c.  9.  feet.  12. 

No  drawback  on  iron  or  fteel  imported  and  after- 
wards exported  to  the  plantations,  9  Ann.  c.  6.  feet.  5. 

Trade  with  Spain  in  unwrought  iron  permitted, 
9  Ann.  c.  21.  feet.  63. 

Pig  iron  may  be  imported  from  the  plantations  free, 
23  Gm.  2.  c.  29. 

Bar  iron  from  the  plantations  may  be  imported  to  Lon- 
don, l^Geo.  2.  c.  29.  or  to  any  port,  30  Geo.  2.  c,  16. 

Iron  works  charged  with  the  land-tax,  4  Geo.  3.  c,  2, 
feet.  4. 

3von  tuirc.    See  XMite, 

3|tOnp,  In  libels,  makes  them  as  properly  libels  as 
what  is  expreffed  in  direct  terms.  Hob.  215.  i  Hawk. 
193,  194. 

IHrCCJfUlatitp,  (Irregularitas)  Diforder.  In  the  Canon 
law  ic  is  taken  for  any  impediment,  which  hinders  a  man 
from  taking  holy  orders;  as  if  he  be  bafe  born,  noto- 
rioufly  defamed  of  any  notable  crime,  maimed,  or  much 
deformed,  or  has  confented  to  procure  another's  death, 
and  the  like. 

31rrepIe\)tablC,  or  llrrCplebtfaMe,  That  neither  may 
nor  ought  to  be  replevied  or  fet  at  large  upon  fureties,  as 
The  diftrefs  (hall  be  irreplevifable.     13  Ed.  I.  cap,  2.     Sec 

3lc\>tne,  A  duty  of  excife  granted  to  that  town, 
9  Geo.  2.  c.  27. 

3]rtocU,  (River).     See  Witt?, 

IfelanB,  Compofition  fi(h  to  be  taken  as  ufual  of  fub- 
jedls  travelling  into  Ifeland,  5  El.  e.  5,  feet,  5.  Fifhing 
vefTels  not  to  proceed  on  their  voyage  to  JVeJimony  and 
Ifeland,  till  the  loth  of  March  yearly,  15  Car.  2,  c,  16. 

3iftttglafSf,  (Gluten  pifeium,)  A  kind  of  fifh-glue  or 
fi(h-gum  brought  from  Ifeland,  and  thofc  parts,  and  ufed 
in  medicines,  and  by  fome  in  the  adulterating  of  wines, 
but  for  that  prohibited  by  a  ftatute  made  12  Car.  2. 
cap.  25, 

BJfle  of  CEIP.     See  eip. 

lOe  of  #an.    See  fl^an. 
3ifle  of  Wigljt.    See  Wtgljt. 

31(ruC,  (Exitus,  from  the  French  ij/i/er,  i,  emanare,) 
It  hath  divers  applications  in  the  Common  law ;  fome- 
times  being  ufed  for  the  children  begotten  between  a  man 
and  his  wife  ;  fometimes  for  profit  growing  from  amerci- 
aments or  fines ;  and  fometimes  for  profits  of  lands  or 
tenements.  IVeJi.  2.  13  Ed.  i.  cap,  39.  Sometimes  for 
that  point  of  matter  depending  in  fuit,  whereupon  the 
parties  join,  and  put  their  caufe  to  the  trial  of  the  jury  : 
And  yet  in  all  thefe  it  hath  but  one  fignification,  which 
is  an  efFe£t  of  a  caufe  preceding,  as  the  children  are  the 
efFedt  of  the  marriage  between  the  parents  j  the  profits 
growing  to  the  King  or  lord,  from  the  punilhment  of 
any  man's  offence,  is  the  efFeft  of  his  tranfgrelfion ;  the 
point  referred  to  the  trial  of  twelve  men,  is  the  efFeft  of 
pleading  or  procefs.  IJfue  in  this  fignification  is  either 
general  or  fpecial ;  general  ijfue  feemeth  to  be  that  whereby 
it  is  referred  to  the  jury,  to  bring  in  their  verdifl,  whe- 
ther the  defendant  have  done  any  fuch  thing,  as  the 
plaintiff  layeth  to  his  charge.  For  example  ;  If  it  be  an 
offence  againft  any  ftatute,  and  the  defendant  plead  Not 
guilty ;  this  being  put  to  the  jury,  is  called  the  general 
iJfue.  And  if  a  man  complain  of  a  private  wrong,  which 
the  defendant  denieth,  and  pleads  no  wrong  nor  diffeifin  ; 
and  this  being  referred  to  the  jury,  it  is  likewife  the  ge- 
neral iffue,  Kitchin,  fol.  225,  See  Doct.  and  Student, 
fol.  158.  The  fpecial  iffue  then  muft  be  that,  where 
fpecial  matter  being  alleged  by  the  defendant  for  his 
defence,  both  parties  join  thereupon,  and  fo  go  either  to 
a  demurrer,  if  it  be  quajlio  juris,  or  to  trial  by  the  jury, 
if  it  be  quajlio  facti,  4  Hen,  8.  3.  18  Eliz.  c,  12. 
Ciwell. 
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1.  ff^en  the  words  ifiue,  or  heirs  of  the  body,  in  a  will 
give  an  ejiate  by  purchafe  er  defcent. 

2.  Ifhere  the  words  iflue,  or  heirs  of  the  body,  in  a  deed 
give  an  ejiate  by  purchafe  or  defcent  ;  and  where  the  fame 
words  are  only  a  defcription  of  the  perfon. 

3.  In  what  cafes  the  general  iffue  may  be  pleaded. 

I.  JVhere  the  words  ifTuc,  or  heirs  of  the  body,  in  a  will 
give  an  ejiate  by  purchafe  or  defcent. 

A.  feifed  in  fee  of  "Black-acre^  Green-acre,  and  White- 
acre,  has  iflue  a  fon  and  two  daughters,  and  devifes 
Black-acre  to  the  fon  and  his  heirs,  Green- acre  to  the 
eldeft  daughter  and  her  heirs,  and  JVbitc-acre  to  the 
youngcft  daughter  and  her  heirs,  and  if  any  of  his  children 
die  without  ifTue  of  her  body,  then  the  other  furviving 
fliali  have  totam  illam  partem,  (^c.  between  them  equally 
to  be  divided.  A.  dies,  the  eldeft  daughter  dies  leaving 
ifllie,  and  then  the  fon  dies  without  ifiue.  The  words 
totam  illam  partem  give  only  an  eftate  for  life.  And  per 
Gawdy  J.  Tho'  it  was  obje<3ed,  that  fuch  eftate  for  life 
in  the  furviving  youngeft  fifter  is  drowned  by  defcent  of 
the  fee,  fo  as  now  the  eftate  limited  by  the  will  is  void  ; 
it  may  be  anfwered,  that  tho'  now  upon  the  matter  it  be 
void,  yet  ab  initio  it  was  not  fo ;  for  it  became  void  by 
matter  of  later  time,  vi%.  by  defcent  of  the  fee-fimple: 
for  if  one  of  the  daughters  had  died  without  iflue  in  the 
life  of  the  fon,  (o  as  her  ]and  had  come  to  the  fon  and 
the  other  fifter,  there  is  no  coparcenary ;  for  the  fon  has 
all  the  fee,  and  the  moiety  of  the  fame  is  executed,  and 
the  other  moiety  expciSant,  and  the  fifter  has  a  moiety 
for  life,  and  then  the  devife  not  void.  And  per  Shute  J. 
If  both  daughters  had  furvired  the  fon,  they  ftiould  have 
fee  in  Black-acre,  but  not  by  the  will,  but  by  defcent 
in  coparcenary.  2  Le.  129.  Mich.  29  Eliz.  B.  R.  Haw- 
kins's cafe. 

Devife  of  a  term  to  A.  for  life,  and  after  to  the  ifl"ue 
of  A,  and  for  want  of  ifiue  of  A.  to  B.  was  adjudged  a 
good  remainder  to  B.  in  B.  R.  lately,  but  reverfed  in 
Cam.  Scacc,  and  a  difference  taken  between  fuch  limitation 
to  children}  and  to  the  iffue  ;  per  Lord  Keeper.  2  Chan. 
Cafes  210.  Mich.  27  Car.  2.  in  the  cafe  of  JVarman  v. 
Seymour,  cited  as  the  cafe  of  Peers  v.  Reeves. 

A.  devifes  a  term  to  his  wife,  and  after  her  deceafe  to 
the  heirs  of  her  body,  and  for  default,  to  f .  S.  The 
executor  affents  to  the  legacy ;  the  wife  dies  without 
iffue  ;  per  Finch  C.  A.  meant  an  intail  to  the  wife 
which  cannot  be,  becaufe  then  there  fliould  be  a  perpe- 
tuity of  a  term  ;  and  though  there  be  difference  in  words 
when  land  of  freehold  is  devifed  to  one  for  life,  remain- 
der afterwards  to  his  heirs  mediately  or  immediately,  and 
where  a  term  is  fo  devifed  ;  the  difference  is  in  words, 
the  teftator's  meaning  is  the  fame,  and  now  eftates,  join- 
tures and  fettlements  are  of  long  terms,  and  a  fimilitude 
is  between  them,  &c.  Mich.  29  Car.  2.  2  Chan.  Cafes 
236.  Bray  v.  Buffeld. 

And  after  their  deceafe  to  their  children,  are  words  of 
purchafe,  becaufe  they  work  by  way  of  remainder,  and 
carry  but  an  eftate  for  life  ;  for  in  law  the  word  ifl"ue  or 
child  imports  no  more.  Fin.  R.  280.  in  the  cafe  of 
JVarman  v.  Seyman  &  aP,  cites  it  as  adjudged  fo.  6 
Rep.  16.  IVild's  cafe. 

Iflue  in  a  will  is  as  much  as  heirs  of  his  body,  yet 
fometimes  it  is  a  word  of  purchafe  ;  as  if  a  devife  be  to 
a  man  for  life,  and  after  to  his  ifiLe,  and  to  the  heirs  of 
fuch  iflTue,  in  fuch  cafe  iflue  is  a  word  of  purchafe  ;  the 
fame  law  of  heir.  Skin.  559.  Mich.  6  W.  tf  M.  B.  R. 
in  cafe  of  Moor  v.  Parker. 

A.  devifed  lands  to  his  fecond  fon  and  his  heirs  for 
ever,  and  for  want  of  fuch  heirs,  then  to  the  right  heirs 
of  A.  A.  died,  the  fecond  died  without  iffue,  living  the 
eldeft  fon  ;  adjudged,  that  the  fecond  fo^>  had  eftate-tail, 
and  no  more,  becaufe  the  words  (and  for  want  of  fuch 
heirs)  arc  void  in  point  of  limitation,  and  import  no 
more  than  want  of  iffue;  becaufe  the  fecond  fon  could 
never  die  without  heirs  fo  long  as  his  brothers,  or  any 
heirs  of  his  father  were  living.    Therefore  the  heir  at 
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law  in  this  cafe  ftiall  take  by  defcent,  and  not  by  the 
will.  1  Salk.  233.  Trin.  12  JF.  3.  B.  R.  Notti>igham 
V.  Jenner. 

Devife  of  lands  to  A.  and  B.  in  truft  for  C.  for  life 
with  power  to  make  leafes,  and  after  C.'s  deceafe  in  truft 
for  the  heirs  male  of  the  body  of  C.  Cowper  Ch.  de-» 
creed  only  an  eftate  for  life  to  be  conveyed  to  C.  and  to 
his  firft  (jc.  fons  in  tail  male.  But  Harcourt  K.  rever- 
fed that  decree,  and  decreed  an  eftate-tail;  though  he 
admitted  that  on  marriage  articles  founded  on  the  aoree- 
ment  of  parties,  the  hufband  in  fuch  cafe  might  be  only 
tenant  for  life;  but  in  a  will  you  muft  take  the  words 
as  you  find  them.  Pafch.  17 11.  2  Fern,  by o.  Bas/e  v, 
Coleman. 

2.  Where  the  words  iffue,  or  heirs  of  the  body,  in  a  deed 
give  an  eftate  by  purchoje  or  defcnt  ;  and  where  the  farm 
words  are  only  a  defcription  of  the  perfon. 

Where  the  heir  takes  any  thing  which  might  have 
vefted  in  the  anceftor,  he  fhall  be  in  by  defcent.  Ara. 
I  Rep.  98.  Pafch.  21  Elm.   in  Shelley's  cafe. 

The  word  heir  does  not  ferve  for  a  name  of  purchafe  if 
he  be  not  legal  heir,  nor  the  word  iffue.  The  word  fon  or 
daughter  will ;  or  reputed.  So  in  cafe  of  feoffment  and 
will,  though  they  are  baftards.     Jenk.  203.  pi.  27. 

An  ufe  of  a  term  for  years  to  hufband  and  wife,  and 
after  to  their  iflue,  they  then  having  none,  is  all  one, 
as  if  limited  to  them  and  the  heirs  of  their  bodies,  and 
the  iflue  takes  nothing  as  a  purchafor  ;  per  Lord  Keeper. 
Chan.  Cafes  226.  Mich.  27  Car.  2.  Bullock  v.  Kmght. 

A.  poflefled  of  a  term  for  2000  years,  in  confideration 
of  marriage,  i^c.  with  M.  demifed  to  truftees  for  1700 
years  part  of  the  2000  years,  out  of  which  1700  years, 
a  term  of  99  years  was  particularly  limited  to  A.  for 
life,  and  the  remaining  part  of  the  1700  years  was  de« 
clared  to  be  for  a  provifion  of  A.  and  M.  and  their  chil- 
dren, if  A.  and  M.  or  any  of  their  iflue  fhould  fo  long 
live,  remainder  to  the  heirs  of  the  body  of  A.  on  M. 
they  both  died,  leaving  iffue  three  daughters,  B.  C.  and 
D.  C.  and  D.  got  an  aflignment  of  the  whole  term, 
and  took  adminiftration  to  A.  B.  brought  her  bill.  And 
the  queftion  was,  if  (he  fhould  have  a  third  part  with 
C.  and  D.  And  though  it  was  infifted  for  them,  that 
the  truft  of  the  whole  term  vefted  in  A.  and  was  exe- 
cuted in  him,  and  that  the  daughters,  though  heirs  of 
his  body,  could  not  take  in  this  cafe;  yet  the  Mafter  of 
the  Rolls  conceived,  that  in  regard,  a  particular  term 
of  99  years  was  taken  out  of  the  1700,  and  particularly 
limited  to  A.  that  the  truft  of  the  whole  term,  as  to  th« 
1700  years  was  not  executed  to  A.  and  cited  the  cafe  of 
Oaies  v.  Chaford,  and  Traherne  v.  Compton,  and  th« 
ca(e  of  Warman  v.  Seymour^  where,  by  advice  of  judeey 
an  alienation  being  to  one  for  life  ;  and  then  to  her  iffue, 
it  was  held,  that  the  iffue  took  by  purchafe,  and  ifl'uc 
was  not  taken  to  be  a  word  of  limitation  to  veft  the 
whole  term  in  the  mother.  And  yet  in  legal  underftan- 
ding,  iffue  is  a  word  of  limitation,  and  not  of  purchafe  } 
and  therefore  conceived  that  though  in  the  principal  cafe, 
the  word  (heirs)  is  not  properly  a  word  of  purchafe,  yet 
there  being  a  particular  eftate  for  life,  during  a  particu- 
lar term  limited  to  A.  the  limitation  to  the  heirs  of  his 
body  afterwards  on  that  marriage,  would  carry  it  to  all 
the  children  equally  ;  and  the  rather,  becaufe  it  was  de- 
clared in  the  deed,  that  after  A.'s  death,  the  truftees 
fhould  execute  eftates  to  the  perfon  and  perfons  re- 
fpe<aively,  that  ftiould  be  intereftcd,  according  to  their 
refpeclive  (hares  therein  ;  which  (hewed,  that  the  children 
(hould  all  take  their  feveral  (hares.  2  Vern.  23.  Pafch. 
iti-].  Ward  v.    Bradley. 

A.  poffeffed  of  a  term  for  years,  fettles  it  in  truft  on 
marriage  for  himfelf  for  life,  remainder  to  his  wife  for 
life,  remainder  to  the  heirs  of  the  body  of  the  wife  by 
the  hufband  ;  A.  dies,  leaving  B.  a  fon ;  per  Somers  C. 
The  cafe  of  Peacock  v.  Spooner,  fettled  in  Dom.  proe, 
Nov.  1689,  muft  govern  this  cafe.  There  the  like  li- 
mitation was  adjudged  as  words  of  purchafe,  and  not  of 
limitation,  and  that  on  view  of  that  precedent,  his  lord- 
ftiip  had  lately  decreed  accordijigly  in  a  like  cafe,  and 

faid. 
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faid,  it  would  be  in  vain  to  make  a  decree  to  be  reverfed 
on  an  appeal,  and  therefore  difmifled  the  bill.  Trin. 
1699.    2  Vern.  R.  362.   Daforn  v.  Goodman  and  holt. 

At  Comman  law  iflue  is  not  a  word  of  limitation  in 
deeds,  2  Inft.  334.  the  fame  law  in  cafes  of  an  ufej  for 
if  a  feoffment  is  made  to  the  ufe  of  'J.  S.  and  his  ifllie 
male,  this  doth  not  pafs  an  eftate-tail.  But  in  wills  it  is 
fometimes  a  word  of  limitation,  and  fometimes  a  word 
of  purchafe,  according  as  the  teftator's  intention  appears  in 
the  will     8  Mod.  383.  Pafih.  i  Geo.  2.  Shatv  v.  Weigh. 

In  marriage  articles  there  was  a  limitation  to  J.  for 
life  without  impeachment  of  wafte,  and  then  to  the  ufe 
of  the  heirs  male  of  the  body  of  /i.  to  be  begotten,  and 
of  the  heirs  male  of  the  body  of  fuch  heirs  male.  The 
firft  words  (heirs  male)  are  only  a  defcription  of  the  per- 
fons  who  are  to  take,  vi%.  to  the  heirs  male  of  their  bo- 
dies.    MS.  Tab.  cites  5  Feb.   17 19.   Trevor  v.  Tremr. 

A.  on  the  marriage  of  J.  S.  with  M.  his  niece  nrti- 
that  for  the  better  advancement  of  J.  S.  and  his  intended 
wife,  and  the  iffue  of  the  marriage  he  would  at  the  time  of 
his  death  leave,  devife  or  otherwife  convey  lands,  iifr.  of  30/. 
a  year  to  the  heirs  of  the  body  of  M.  his  niece  by  her 
feid  hufband,  and  to  their  heirs,  provided,  that  if  there 
(hould  be  more  than  one  child,  /f.  might  difpofe  thereof 
to  fuch  of  the  children  as  he  fliould  think  fit.  J.  died, 
living  y.  S.  and  M.  who  had  feven  children,  and  de- 
manded the  30/.  a  year,  with  the  arrears  from  J.'s 
death.  It  was  objected,  that  this  30  /.  a  year  being  to 
be  left  to  the  heirs  of  the  body  of  AI.  by  J.  S.  it  could 
not  commence  'till  M.'s  death  ;  (for  nemo  eji  hares  vi- 
ventis)  and  that  then  all  her  children  might  be  dead,  or 
otherwife  it  was  uncertain  which  would  then  be  her  heir 
of  her  body.  But  Ld.  C.  King  faid,  that  the  court  of  equity 
has  a  greater  latitude  in  conftrucSion  of  articles  than  of 
limitations  of  eftates.  And  that  here  the  words  (heirs 
3f  the  body  of  the  niece,  by  the  hufband)  (hall  be  con- 
trued,  (children)  and  the  rather  becaufe  it  is  faid  juft 
iterwards,  and  to  their  heirs;  whereas  if  there  be  a  fon 
if  the  marriage,  it  muft  be  bis  heirs  alone  that  muft 
ake  J  and  though  in  cafe  of  daughters  only,  the  words 
their  heirs)  had  been  proper,  yet  here  are  fons,  and  it 
annot  be  intended  that  the  provifion  was  for  daughters 
nly,  when  not  fo  exprefTed  ;  and  the  provijo  for  prefe- 
ence  of  any  of  the  children,  ftiews,  that  all  the  chil- 
ren  were  to  take,  uhlefs  A.  fliould  make  an  appoint- 
lent  to  any  one  ;  and  the  preamble  being,  that  the  ifilie 
lould  be  advanced  as  well  as  the  hufband  and  wife,  all 
he  iflue  born  at  vf.'s  death  ought  to  take,  and  are  inti- 
ed  to  the  arrears  from  that  time.  Hill,  ij2s.  2  Wms's 
lep.  341.   Thomas  v.  Bemet. 

3.  In  what  cafes  the  general  ijfue  may  be  pleaded. 

The  general  iflue  may  be  pleaded  by  perfons  afling 
nder  the  43  Eltz.  concerning  the  poor,  45  Eliz.  c,  2. 
St.  19.  21  Jac.  1.  c.  12.  fe£i.  3.  13  £3"  14  Car.  Z. 
.  12.  fea.  20. 

Or  on  the  ail  concerning  bankrupts,  i  Jac.  i.  c.  15. 
)£}.  1 6. 

I  Or  the  afts  concerning  fifliery,  i  Jac.  i.  c.  23.  fell. 
I.    <)Ann.  c.  26.  fia.  10.     2  Geo.  2.  c.  19,  fea.  16. 

2  Geo.  2.  c.  49.  fea.  20.     29  Geo.  2.  c.  39,  fea.  16. 

3  Geo.  2.   c.  27.  fea.  20. 

Or  by  peace  officers,  7  Jac.  i.  c.  5.     21  Jac.  i.  c.  12. 

Or  in  fuits  on  penal  flatutes,  21  Jac.  i.  c.  4.  /  4,  5. 
;  To  informations  of  intrufion  after  20  years,  2 1  Jac 
.*.i4./i. 

Or  agamft  profane  fwearing,  21  Jac.  i.  c.  20.  / 
I.     19  Geo.  2,  c.  21.  f.  II. 

Or  by  clerk  of  the  market,  fsff.     16  Car.  i.  c.  iq 

a.  8.  ' 

Or  by  perfons  executing  excife  laws,  12  Car.  2.  e.  23. 
^-  35-  10  fV.  3.  c.  21.  fea.  21.  10  Ann.  c.  26. 
a.  J  6. 

Or  the  laws  of  cuftoms,  i3?;f  14  Car.  2.  c.  \\.  f. 
6.  8  Geo.  I.  f.  18.  /  26.  9  Geo.  i.  c.  21.  fea.  li. 
Geo.  2.  c  2S-fict.3s,  37- 

Or  in  adions  againft  colleftors  of  publick  money,  i? 
'  14  Car.  2.  c.  17.  ■* 
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Or  perfons  executing  the  act  againft  imp*rta{Ioti  of 
cattle,   20  Car.  2.  c.  7.  fra.  S.      32  Geo.  2.   c.  i,.f2, 
Or  for  rebuilding  London,   22  Car.  2.  c.  11.  fea.  8*-^ 
Or  hif;hways,  22  Car.  2.  c.  12.  fea.  3       %JV.\^  M 

'■,'^;/a'^-      V^'°-  '•    '•5^-   ■^'^'^-  ^3-     5  Geo.  1.  c. 

12   fea.  6.      9  Geo.  2.  c.  20.  /  18.      14  Geo.  2.  c.  42 

fea  7.       21  Geo.  2.    c.  28.   fea.  5.       26  Geo.  2.    c.  30. 

fea.  23.  •* 

Or  the  ads  concerning  drapery,   22  ^  23  Car   2    c 

8.  fea.  16.       7  Ann.  c.  13.  fea.  9.       10  A>m.  c.  ' ib    f 

10.       1  Geo.  V   ..  25    /.,,.  9.        „  Geo.  I.    c.  24.  /,// 

20.      II  Geo.  i.  c.  28.  feet.  15.  *  ■' 

Or   the  aa  concerning  tobacco,    22  tf  22  Car    6    , 

26.  feet.  8.      I  Geo.  I.  .   46.  feet's. 

Or  foi  lehuMng  Northampton,   2y  Car   2    r    i     fji 
Or  concerning  burial,  30  Car.  2.  fl.  ,.  ,."  3.'  rj;  „' 
Or  the  habeas  corpus  ad,   31  Car.  2.  c.  2  fen    20 
Or  concerning  wool,   i  JV.  &  M.  ft.  i.   c.  32    f.  10 
Or  the  ads  concerning  deer  flealers,   7  i^  1  IF  ik  nj 

c.  10.  feet.  8.      5  Geo.  I.   c.  15.  feet.  3 

Or  concerning  orphans,   s^^.^  M.  c.  10.  /.^7.  ,0 

2 1  Geo.  2.  f .  29.  /  6.  -»        .i  • 

Or  concerning  fquibs,  9  fo'  10  JF.  3.  f.  7.  /^^  g 
Or  the  ad  concerning  imbezillers  of 'naval  flores.  o 

C3    \0  IV.  2-    C.  41.  /.  5.  '    ^ 

Or  filk,  9  £^  ,0  /^.  3.  ..  43.  fea.  II.  8  G^.  r.  c 
15.  ><!?.  23.  23  Geo.  2.  f.  20.  Jea.  5.  26  G/?.  2  c 
21.  yc(!7.  9.  ■    ' 

Or  the  aa  concerning  beer  and  ale,  11  isf  12  TF  -, 
c.  15.  fea.  8.  ■  •*' 

Or  watermen,   n  ^  12  TF.  2-  c  21.  fea.  ir 

Or  for  ereaing  workhoufe  in  iForceJier,  2  Ann  c  8 
fea.  34.      4  G^fi-.   2.    f.   25.  /•£?.   10.  •      •      . 

Or  linen,  3  .^««.  f.  8.  feet.  S.  29  G«.  2  fir  f 
13-      32  G^».  2.  c.  32.  /  10.  '    ■    ■*■  ■'' 

Or  for  preventing  fire,  6  Ann.  c.  31.  yj^,  6. 

Officers  of  the  navy  and  army  may  plead'  the  generaJ 
ifllie,  (Sc.   10  Ann.  c.  \o.  feet.  61. 

Or  perfons  ading  under  malt  tax,  1  Gee  x  J}  2  c 
2  feet.  16.  33  G...  2.  f.  3.  >,/.  24.  33  Ge'o.  2.  c.  7.' 
feet.  61.  fee  y^y.  ' 

Or  the  aa  concerning  coaches,   r  Geo.  i.  f  57    f.  e 

Or  concerning    buttons,  (Jc.    4  G«.  i,  c  '7    /j//  - 

7  G^».  I.  <^.  12.  /  6,  ■  '••'"•  ' 
Or  concerning  fait,  5  Geo.  i.  f.  18.  feet.  27.     ,  G^» 

%.  c.  20.  /«/.  24.  J         I      i  ^'o- 

Or  concerning  C^^^^a  water- works,  8  Geo.  i    f  2& 

y^f/.  12.  ... 

Or  concerning  butter,  8  Geo.  r.  c.  27.  yj^/.  8 
Or  rofFec,   10  Geo.  i.   <-.  10.  /^r/.  44.     ,8  (?;,   j^ 

26.  feet.  15.      21  G«.  2.  c.  14.  /«/.  6. 

Or  gunpowder,   1  Geo.  i.  c.  23.  >/.  5.     4  G...  2.  r. 

29.  feet.  7.     15  G.,.  2.   ..  32.  /  5.     22  Geo.  2.  c.  38. 
Ject.  0.  -* 

Or  concerning  infurance,  11  Geo.  i.  f.  30,  feet  4-? 
Or  for  repairing  Norwich,  12  G^«.  1.  c.  15.  y^^/  15' 
Or  by  thofe  ading  under  the  afl  concerning  dyers    12 

G.  I.  c.  24.  y;  7.  .  z    '    .> 

Or  concerning  Canterbury,  1  Geo.  2.  /?.  2  r  20 
feet.  38.  /       ■      •       . 

By  party  fued  on  contraa  to  induce  creditors  to  fi»n 
certificate,  5  Geo.  2.  c.  30.  feet.  11.  " 

Or  by  thofe  aaing  under  the  ad  concerning  engravin<T, 

8  Geo.  2.  c.  13.  feet.  3.  ° 
Or  concerning  gaming,  10  Geo.  2.  c.  28.  feet.  8.      30 

Geo.  2.  f.  24.  feet.  22. 

To  aaions  for  diftrefs,   11  Geo.  2.  f.  19.  fed.  2i. 

Or  the  aa  concerning  fpirituous  liquors,  or  other  ex- 
cife laws,  II  Geo.  2.  c.  26.  feet.  3.  16  Gm.  2.  f.  8. 
feet.  6.  24  G«.  2.  f.  40.  y^rr.  30.  33  Geo.  2  <■  q* 
feet.  20.     33  G^j.  2.  c.  28.  y^^r.  16. 

Or  concerning  gold  and  filver,  12  Geo.  2.  e.  26  feet 
23.  15  Geo.  2.  c.  20.  feet.  10.  22  G^*.  2.  f.  36]  /^f/] 
9.      29  Geo.  2.  f.  14.  feet.  15. 

Or  county  rates,   1 2  G«.  2.  c.  29.  feet.  24. 

Or  concerning  lotteries,   12  Geo.  2.  c.  28.  feet.  12. 

Or  concerning  plantations,  12  Geo.  2.  c.  30.  feet  ia. 
24  G«.  2.  <.  51.  /ff/.  9,     30  Geo.  2.  r.  9.  feet.  16. 

Or 
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c.  59.  / 
30.  feet. 


.    12.  feet.  82. 
22  Geo,  2.  c. 


Or  by  perfons  aaing  under  the  afls  for  recover. ng 
fmall  debts,     14   Geo.  2.    c,  10.   feet.  6.      22  Gw.  2.  c. 

47.  /«<.  17.     23(?«.  2.  f.  27.  y.  33.     23  ^«-  2.  f- 

33.  feet.  18.      32  G^a.  2.  e.  6.  /^<r^  5- 

Or  the  aa  concerning  the  i2'#«  company,  14  Geo.  2. 
f.  36.  feet.  5. 

Or  vagrants,   17  G«.  2.  f.  5.  Jcct.  34. 

Or  for  repairing  pavements,  i^c.    l-j  Geo.  2 
40.     31  Geo.  2.  f.  17.  ><:/•  21.     33  G«.  2.  < 

32. 

Or  for  duty  on  glafs,  i^e.   19  Geo.  2 

Or  coals,     19  Geo.  2.  <:.  35.  /fc/.  24 
37.  feet.  2. 

Or  the  duty  on  houfes,  tfc.  20  Geo.  1.  c.  3.  feet.  60. 

Or  by  perfons  difcharged  by  general  pardon,  20  Geo.  2. 
r.  52.  /^r/.  62. 

Or  thofe  ading  under  the  aft  concerning  /«(/;«,  21 
Geo.  2.  f.  30.  /.  18. 

Or  the  a£t  concerning  the  Afr'uan  company,  23  Geo. 
2.  c.  l\.  f.  38.     25  G^a.  2.  r.  40.  /i'fr.  25. 

By  perfons  ading  under  the  aft  of  regulating  the  navi- 
gation of  the  Thames.,  24  Geo.  2.  f.  8.  yifr.  24. 

Or  ftamp  duty,  29  Geo.  2.  c.  12.  /«/.  28.  29  Geo. 
2.  c.  13.  /.  II.  30  Geo.  2,  c.  19.  y^f/.  74-  V-  ^"-  2- 
f.  35.  feet.  23. 

Or  the  aft  concerning  juries,  29  Geo.  2.  c.  19.  /  4. 

Or  the  aft  for  appointing  conftables  in  Wejiminjier,  29 
Gm.  2.  «•.  25.  /•<:/.  19. 

Or  under  the  aft  for  preventing  the  ftealing  iron,  ^f. 
29  G^<7.  2.  f.  30.  /fi3.  10. 

Or  concerning  bridges,  29  Geo.  2.  c.  40,  /^<3.  43. 
31  G«.  2.  f.  20.  /  8. 

Or  MiVnia  aft,  30  Geo.  2.  <:.  25,  feR.  72.  13  fequent. 

Or  for  holding  corn  market  at  IVeJlminJier,  31  G«, 
2.  f.  25.  feEi.  29. 

Or  the  aft  concerning  bread,  31  Gm,  2.  c.  29.  y^<:/. 

Or  the  a£t  concerning  hay,  31  Geo.  2.  f.  40.  /  19. 

Or  the  a£l  laying  duty  on  offices,  ^c.  31  Geo.  2.  f. 
22.  feSi.  31. 

Or  concerning  ballaftage,^^.  32  Geo.  2.  r.  16.  /  29. 

Or  concerning  Turkey  company.  32  Get.  2.  c.  34. 
feif.  15. 

3((rttClS  on  fljetiffji,  Are  for  neglcfts  and  defaults,  by 
amercement  and  fine  to  the  King,  levied  out  of  the 
iilues  and  profits  of  their  lands ;  and  double  or  treble 
iffues  may  be  laid  on  a  (herifF  for  not  returning  writs, 
fcff.  but  they  may  be  taken  off  before  eftreated  into 
the  Exchequer  by  rule  of  court,  on  good  reafon  (hewn. 
2  Lill.  Abr.  89.  Iflues  fliall  be  levied  on  jurors  for 
non-appearance ;  though  on  reafonable  excufe  proved 
by  two  witneffes,  the  juftices  may  difcharge  the  iffues. 
Stat.  35  Hen.  8.  cop.  6.  vide  i  Keb.  475. 

The  (heriff  to  be  amerced  if  he  anfwers  not  fufficient- 
ly,  St.  Wejlm.  i.   3  Ed.  i.  e.  45. 

Iflues  to  be  delivered  in  the  wardroble.  Ibid. 

What  things  are  iffues  to  be  diftrained,  5/.  We(lm.  2. 
13  Ed.  I.  c.  39. 

Iffues  (hall  not  be  levied  till  they  are  eftreated,  St.  de 
Fin.  levat.  27  Ed.  \.  Ji.  \.  c.  1. 

Where  iffues  loft   (hall  be  difcharged,     i    "jac.    I.  c. 

26.  fea.  II.  y<-. 

See  (SttCCat,  ^VXm. 

3(tinCtant,  (Itinerans,)  Travelling,  or  taking  a  jour- 
ney. Thofe  were  anciently  called  Jujiices  itinerant,  who 
were  fent  with  a  commiffion  into  divers  counties  to  hear 
fuch  caufes  efpecially  as  were  termed  Pleas  of  the  Crown, 
and    the  journeys   themfelves    were    called    Iters.      See 

31utlicc2i  ill  €V^e« 

Jubilee,  Was  firft  inftituted  by  Boniface  8ih  in  the 
year  1300.  who  granted  a  plenary  indulgence  and  remif- 
fion  of  fins  to  all  thofe  who  (hould  vifit  the  churches  of 
St.  Peter  and  St.  Paul,  at  Rome  in  that  year,  and  ftay 
there  fifteen  days  ;  and  this  he  ordered  to  be  obfervej 
once  in  every  hundred  years,  which  Clement  6th  reduced 
to  fifty  years  in  the  year  1350.  and  to  be  held  upon  the 
day  of  the  circumcifion  of  our  Saviour.  Urban  the  4th, 
in  the  year  1389,  reduced  it  to  every  33  years,  that 
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beinw  the  age  of  our  Saviour.  And  that  every  age  triight 
partake  of  this  benefit,  Sixtus  6th,  anno  1475.  reduced 
it  to  every  twenty-five  years. 

One  of  our  Kings,  viz.  Edward  2.  caufed  his  birth- 
day to  be  obferved  in  the  nature  of  a  jubilee,  when  he 
was  fifty  years  old,  and  not  before  or  after  :  And  this 
he  did  by  releafing  prifoners  ;  by  pardoning  all  offences, 
except  treafons ;  and  by  making  good  laws,  and  grantijig 
many  privileges  to  the  people.  And  becaufe  when  a 
jubilee  was  firft  inftituted,  it  was  ordered  to  be  obferved 
every  hundred  years;  therefore 

3(llbilaeil!S,  Signified  afterwards  a  man  one  hundred 
years  old,  and  likewife  a  poffeffion  or  prefcription  for 
fifty  years.  Si  ager  non  invenietur  in  fcriptione  inquiratur 
de  fenioribus,  Ufc.  Et/ifub  certo  jubilaeo  man/it,  fine  vitw 
peratione  maneat  in  aternum.     Du  Frefne. 

BluDaiCm,  (Judaifmus,)  The  cuftom,  religionj  or  rites 
of  the  Jews:  Alfo  the  income  heretofore  accruing  to  the 
King  from  the  Jews;  for  we  find  in  feveral  charters, 
Judaifmum  noftrum  Anglia.  Alfo  the  place  or  ftreet 
where  the  Jews  lived,  as  in  Hiflor.  Oxon.  fol.  152.  And 
Vetus  Judaifmus  for  the  Old  Jewry  in  London.  The  word 
was  often  ufed  by  way  of  exception  in  old  deeds  ;  as 
Sciant,  quod  ego  Rogerus  de  Morice  dedi  Jfillielino  Harding 
pro  tribus  marcis  argenti,  unum  croftum  habend.  de  me  (3 
haredibus  meis  fibi  £3"  baredibus  ejus,  vel  ejus  affignatis  fcf 
eorum  haredibus  cuicunque,  quocunque  vel  quandocunque 
diSlum  croftum  dare,  vender e,  legare,  invadiare,  yel  altqut 
modo  affignare  voluerint,  in  quocunque  Jlatu  fuerint,  liiere, 
quiete,  integre,  bene  &  in  pace,  excepta  religione  &  Juda- 
ifmo,  £5fr.  fine  dat.  The  ftatute  de  Judaifmo  was  made 
^  Ed.  I.  at  which  parliament  the  King  had  a  fifteenth 
granted  him  pro  expulfione  Judaorum. 

Judaifmus  was  anciently  ufed  for  mortgage.  Pro  hac 
autem  donatione  dederunt  mihi  diiii  abbas  &  canonici  fex 
mareas  fieri,  ad  acquietandam  terram  pradiSiam  de  Juda- 
ifmo, in  quo  fuit  impignorata  per  Rob.  fratrem  meum,  l^c. 
Ex  Magno  Rot.  Pipai,  de  anno  9  Ed.  2. 

Judaifmus  is  alfo  taken  for  the  manfion  or  dwelling- 
place  of  the  Jews  in  any  town  ;  as  IVigorniam  cepit  &  in- 
travii,  tsf  Judaifmum  evertit.  Riftiangor,  pag.  668 
And  it  fometimes  fignifies  ufury:  zs,  Empta  fuit  graugia. 
bfc.  domus  obligata  in  magnis  debitis  in  Judaifmo.  Mon 
I  tom.  p.  834.     See  3ieto. 

3ilH)ge,  (Ff-  i".?^>  Lat.  judex,)  A  perfon  who  is  in- 
vefted  with  an  authority  to  determine  any  caufe  or  que- 
ftion,  real  or  perfonal.     Johnf.     The  commiffions  of  thi 
judges  are  bounded  with  this  exprefs  limitation,  FactuTk 
quod  ad  jufiitiam  pertinet  fecundum  legem  t^  confuetudiiutli 
Anglia.     The  judge  at  his  creation  takes  an  oath,  t\ai 
he  (hall  indifferently  minifter  juftice  to  all  them  that  (ball 
have  any  fuit  or  plea  before  him,  and  this  he  fliall  now 
forbear  to  do,  though   the   King  by  his  letters,   or  bji 
exptcfs  word  of  mouth,  (hould  command  the  contrary 
^'c.     It  is  a   maxim   in  the  law,  Aliquis  non  debet  tji 
judex  in  propria  caufa.     King  Henry  the  Fourth,  wbei 
his  eldeft  fon  the  Prince  was  by  the  Lord  Chief  Jufticej 
for    fome    great    mifdemeanors,    committed    to    prifonj 
thanked  God  that  he  had  a  fon  of  that  obedience,  and  ij 
judge  fo  impartial,  and  of  fuch  undaunted  courage:  Thi 
ftory  is  well  known,  and  may  be  read  at  large  both  ii 
Stow  and  Daniel,  in  vita  H.  5.     Fortefcue  in  his  bool 
de  Laudibus  Legum  Anglia  53.  fpeaketl)  of  a  judge,  com 
plaining  of  a  judgment  given  againft  a  gentlewoman  c 
Salifbury,  who  being  accufed  by  her  own  man,  withou 
any  other  proof,  for  murdering  her  hufband,  was  there 
upon  condemned  and  burnt :  The  man,  who  accufed  hei 
being  within  a  year  convifled  for  the  fame  offence,  confef 
that  his  miftrefs  was  altogether  innocent  of  that  criii 
fadt.     But   this  judge  (as  the  fame  author  adds)  Sapn 
mibi  fajfus  efi,  quod  nunquam  in  vita  fua  animum  ejus  i 
hoc  facto  purgaret.     In  7  H.  4.    the  King  demanded  < 
Gafcoigne  juftice,   if  he  faw  one  in  his  prefence  kill  J-' 
nd  another  (which  was  not  culpable)  (liould  be  indictt 
if  this  before  him,  what  he  would  do  in  this  cafe?  T 


of 

which  he  anfwercd,  that  he  ought  to  refpite  the  judgme' 
againft  him,  and  to  relate  the  matter  fully  to  the  Km 
to  procure  him  a  pardon ; 


for  there  he  cannot  acquit  hir 
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and  give  judgment  according  to  his  private  knowledge. 
But  where  they  have  a  judicial  knowledge,  there  they 
may  and  ought  to  give  judgment  according  to  that.  See 
the  like  cafe  determined  by  King  James,  in  his  difputa- 
tions  at  Oxford.  Rex  Plat.  p.  tog,  113,  114,  ii<5. 
Plow.  f.  83.  Partridge  againft  Strange. 

1,  In  what  cafes  perfons  may  be  judges  in  their  own  caufe. 

2.  fudges  for  what  puni/hable. 

I.  In  what  cafes  perfons  may  be  judges  in  their  own  caufe. 

If  a  fine  be  levied  to  a  juftice  of  Bank,  he  himfelf 
cannot  take  the  conufance ;  for  he  cannot  be  his  own 
judge,  8  H.  6.  2r.  Br.  Patents,  pi.  15.  cites  S.  C.  per 
Martin. 

If  a  fine  be  levied  by  a  juftice  in  Bank,  his  name  fhall 
rot  be  in  the  fine.     1 1  //.  6.  49.  b.  ' 

So,  if  a  fine  be  levied  to  a  juftice  of  Bank,  his  name 
fliall  not  be  in  the  fine;  becaufe  he  fliali  not  be  judge  in 
his  own  caufe.      ii  H.  b.  49.  b. 

So  if  a  juftice  of  Bank  be  fued  in  Bank,  he  cannot 
record  it;  it  fliall  be  recorded  by  the  other  juftices.  11 
H.  6.  49.  b. 

So  ifa  juftice  ofBankfues  there,  he  cannot  record  it,  but 
it  fliall  be  recorded  by  the  other  juftices.    11  H.  6.  49.  b. 

If  the  chief  juftice  of  Bank  be  to  fue  a  writ  there,  the 
writ  fhall  not  be  in  his  name,  but  in  the  name  of  the  fe- 
condary.     8  H.  6.   19.  b. 

If  an  aiftion  be  fued  in  Bank  againft  all  the  judges 
there ;  in  fuch  cafe  for  neceffity  they  fliall  be  their  own 
judges.     8  H.  6.  ig.  b. 

None  may  judge  in  his  own  caufe,     8  H.  6.  19.  b. 

See  Herodii  Direila.  lib.  2.  fol.  1440. Arg.  Bridgm. 

II,  12.  for  it  is  a  manifeft  contradidlion  that  a  man  can 
be  agent  and  patient  in  the  fame  thing,  and  what  Lord 
Coke  fays  in  Dr.  Bonham's  cafe  is  far  from  any  extrava- 
gancy ;  for  it  is  a  very  reafonabje  and  true  faying,  that  if 
an  a£t  of  parliament  fhould  ordain,  that  the  fame  perfon 
(houid  be  party  and  judge,  or,  as  is  the  fame  thing,  judge 
in  his  own  caufe,  it  would  be  a  void  adt  of  parliament ; 
per  Holt  Ch.  J.     12  Mod.  687. 

This  is  a  ground  in  the  feudal  law  alfo,  as  appears  in 
the  Preleflions  of  JVefenbech.  cap.  17.  fol.  401. 

If  the  Lord  Chancellor  makes  a  decree  to  ftrangers  in 
a  thing  which  concerns  himfelf  in  intereft,  and  for  him- 
felf, it  is  void  ;  becaufe  he  cannot  be  a  judge  in  his  own 
:aufe.  H.  11  ja.  in  Chancery,  between  Sir  fohn  Eger- 
ton,  and  the  Lord  Darby  and  Kelly,  refolved  by  the  Lord 
Chancellor,  Coke  and  Doderidge.      2  Rol.  Abr.  93. 

If  one  of  the  juftice.s  of  5.  or  B.  R.  brings  action  in 
his  own  court,  and  there  recovers,  this  is  a  good  judg- 
ment, the'  the  judgment  is  given  by  the  court  and  fo  by 
himfelf,  but  not  by  him  alone.  H.  4  fa.  B.  R.  per 
curiam,  in  the  baylies  of  Nezucajlle's  cafe.     Ibid. 

So,  if  one  of  the  coroners  brings  his  aflion,  and  after 
ithe  coroners  give  judgment  upon  the  outlawry,  it  is  net 
ierroneous.  H.  4  fa.  B.  R.  in  the  faid  cafe,  per  curiam. 
;  If  a  man  brings  an  aftion  before  the  mayor,  bailies, 
and  fieward  of  a  vill,  and  after  the  mayor  is  removed, 
and  the  plaintiff  is  made  mayor,  and  after  he  there  re- 
icovers,  this  judgment  is  not  erroneous;  for  the  judgment 
is  given  by  the  court,  and  not  by  him  alone.  H.  4  Ja. 
'B.  R.  per  curiam,  the  bailiffs  of  Newca/lle's  cafe.      Ibid. 

This  cafe  is  law,  but  not  for  the  reafons  here  given. 

!1  Salk.  398.   fFood  V.  Mayor,  t^c.  of  London. It  is 

plain  this  reafon  is  a  fenfelefs  one,  but  the  true  reafon  is 
to  be  feen  in  2  H.  4.  40.  HA.  fue  in  the  court  of 
mayor  and  bailiffs,  A.  is  made  mayor,  and  it  is  not  faid 
in  the  record,  that  he  was  made  mayor,  or  it  do  not  ap- 
pear in  the  record  that  he  was  made  mayor,  there,  if  the 
defendant  do  not  come  to  the  court  below,  and  plead  this 
error  in  fa£t,  he  fliall  never  after  aflign  it  for  error  ;  but 
if  he  had  pleaded  this  error  in  faft,  and  had  been  over- 
ruled in  it,  he  might  have  a  writ  of  error ;  per  Holt  Ch.  J. 
X2Mod.  689.  Hill.  1 2  IV.  2-  in  cafe  o(  City  of  London  v. 
tVood,  S.  P.  becaufe  he  was  not  fole  judge  ;  for  the  court 
was  held  before  the  plaintiff,  who  was  the  mayor,  and 
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two  bailiffs,  and  the  recorder,  and  fo  their  act ;  pei' 
Barhflale,  leflurer,  £).  220.  tnarg.  pi.  14.  cites  Hill, 
4  H.  4.   rot.  39.   Wikhford  v.  IViggan. 

Aftion  cannot  be  brought  by  mayor  and  commonalty 
in  a  court  held  before  the  mayor  and  aldermen  ;  for  tl;u' 
the  mayor  be  not  fole  plaintiff,  nor  fole  jud^e,  yet  is  he 
effcntially  plaintiff  and  judge;  per  Hatfel  ].  12  Mod. 
672.   in  cafe  of  City  of  London  v.  Wood. 

Error  out  of  C.  B.  The  mayor  of  Loudon  brought 
adion  on  the  cafe  on  a  by-law  in  the  flieriff's  court  in 
London,  and  had  judgment ;  the  defendant  brings  error 
in  the  Huftings  according  to  the  cuftom  of  London,  a.«id 
was  bound  in  a  bond  to  the  mayor  to  profecute  it  with 
effect.  The  mayor  brought  debt  in  C.  B.  and  writ  of 
error  now  in  B.  R.  and  the  queftion  was,  whether  the 
defendant  Was  obliged  to  profecute  the  writ  of  error  in 
the  Huftings;  the  mayor  being  judge  of  that  court,  and 
fo  judge  and  party  ;  Holt  Ch.  J.  held  the  bond  void.  But 
Poivell  J.  contra  ;  he  agreed,  that  regularly  a  man  cannot 
be  judge  and  party  ;  but  in  cafes  of  neceffity  he  may.  As 
if  a  real  aftion  be  brought  againft  all  the  judges  of  C.  B. 
But  this  cafe  differs  from  that ;  for  the  Huftings  may  be 
held  before  fix  aldermen  without  the  mayor,  and  then  it 
fhall  be  intended  that  the  mayor  was  abfent,  becaufe  it 
does  not  appear  of  record.  If  the  plaintiff  in  his  repli- 
cation had  replied  that  the  mayor  gave  the  judgment,  I 
fhould  have  been  of  another  opinion;  and  it  does  net  ap- 
pear that  the  mayor  is  a  neceffary  part  of  the  court. 
Potvis  and  Gould  were  of  the  fame  opinion,  that  the 
writ  of  error  was  well  brought,  and  fo  the  bond  good  ; 
and  the  judgment  given  thereon  in  C.  B.  afKrmed.  11 
Alod.  164.   The  Mayor  of  London  s.  Macreith. 

Trefpafs  for  taking  of  a  bag  of  pepper ;  the  defendant 
juftified  as  fervant  to  the  mayor  and  commonalty  of 
London  for  wharfage  due  to  them  by  the  cuftom  of  Lon- 
don, and  that  the  plaintiff  refufed  to  pay  it.  The  plain- 
tiff faid,  that  the  cuftom  does  not  extend  to  him,  be- 
caufe he  is  a  freeman  of  the  city,  and  ought  not  to  pay 
wharfage ;  to  which  the  defendant  replied,  that  the 
cuftom  extends  to  him  as  well  as  to  all  ftrangers;  and 
upon  this  iffue  was  taken ;  and  the  queftion  was,  if  writ 
(hall  iffue  to  the  mayor  and  aldermen  to  certify  the  cuftom 
by  the  mouth  of  the  recorder,  as  is  ufual,  or  that  it 
fhould  be  tried  per  pais.  And  upon  long  debate  and 
argument,  it  was  refolved,  that  the  trial  Ciould  not  be 
by  the  mouth  of  the  recorder;  becaufe  he  was  to  certify 
what  the  mayor  and  aldermen  required  him,  and  they  are 
parties,  and  the  caufe  is  their  own;  whereupon  the  trial 
fliall  be  per  pais.  Refolved  alfo,  that  the  venire  facias 
fliall  not  iffue  to  the  flieriffs  of  London  nor  Middkfcx; 
becaufe  the  trials  there  are  by  the  freemen  ;  but  it  fliall  be 
to  the  county  adjoining,  viz.  to  the  flieriff  of  Surry. 
Alod.  871.  Trin.  12  Jac.    Day  v.  Savage. 

The  admiral,  in  his  patent,  has  granted  to  him  bona 
piratar'  ;  refolved  by  all  the  judges,  that  the  goods  of 
pirates  pafs  by  this  grant;  and  not  piratical  goods.  In 
this  cafe  the  admiral  ought  to  fue  at  Common  law,  and 
not  in  the  admiralty  court.     JenL  325.  pi.  40. 

Judgment  gjven  by  a  judge,  who  is  party  in  the  fuit 
with  another,  and  fo  entred  of  record,  is  error,  although 
feveral  other  judges  fit  there,  and  give  judgment  for  the 
judge  who  is  party.     Jeni.  90.  pi.  74. 

Where  a  judge  has  an  intereft,  neither  he  nor  his  de- 
puty can  determine  a  caufe,  or  fit  in  court;  and  if  he 
does,  a  prohibition  lies.  Mich.  20  Car.  2.  Hard.  503. 
Bi'oois  V.  Earl  of  Rivers. 

Mayor  and  aldermen  of  London  may  fet  a  fine  for  re- 
fufing  the  office  of  fheriff  by  a  freeman,  though  ihey  are 
to  have  it  themfelves.  Vent.  180.  Hill.  23  £^  24.  Car.  2. 
B.  R.   in  Harwood's  cafe,  cites  EaJlwick  v.   Langham. 

In  feveral  cafes  the  parties  may  try  their  own  jurifdic- 
tion,  as  in  the  cafe  of  the  Chancellor  of  Cambridge,  ^c. 
Comb.  68.  Mich.  3  Jac.  2.  B.  R. 

A  bifhop  fues  for  a  penfion  before  his  own  commif- 
fary  ;  and  a  lord  before  his  fteward  ;  and  good.  Cumb, 
131.  Trin.  i  JV.  £3"  M.  B.  R. 

Mayor  and  commonalty  of  London  may  limit  penalties 

of  by-laws  to  themfelves,  but  they  cannot  be  fued  for  in 
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the  mayor's  court,  unlefs  the  mayor  could  be  fevered, 
and  the  court  held  before  the  aldermen,  i  Salk.  397. 
2  March   1701.  IFood  v.   Mayor  of  London,  iSc. 

A  juftice  of  peace  was  furveyor  of  the  highways,  and 
a  matter  concerning  his  ofEce  coming  in  qucftion  at  the 
feflions,  he  joined  in  making  the  order,  and  his  name 
was  put  to  the  caption.  Per  Holt  Ch.  J.  it  ought  not 
to  be.  2  Salk.  607.  Hill.  3  Ann.  B.  R,  Foreham  v. 
Tithing's  cafe. 

2.  jfudgei  for  what  punijhable. 

A  juftice  cannot  rafe  a  record,  nor  embezzle  it,  nor 
file  an  indiflment  which  is  not  found,  nor  give  judg- 
ment of  death  where  the  law  does  not  give  it ;  but  if  he 
does  this,  it  is  mifprifion,  and  he  fhall  lofe  his  oiEce,  and 
ftall  make  fine  for  mifprifion  ;  but  it  is  not  felony.  Br. 
Judges,  pi.  33.  cites  2  R.  2.  g. 

No  aftion  on  the  cafe  will  lie  againft  a  judge  for  what 
he  does  as  a  judge.  Arg.  2  Roll.  R.  199.  cites  26  Eliz. 
and  27  Jf  73. 

A  judge  ignorantly  condemns  a  man  to  death  for  fe- 
lony, when  it  is  not  felony,  in  a  manor  court,  which  has 
the  franchife  of  infangthief;  for  this  offence  the  judge 
(hall  be  fined  and  imprifoned,  and  lofe  his  office  ;  and 
the  lord  (hall  lofe  his  franchife.  Thefe  points  were  re- 
folved  in  the  ilar-chamber,  by  an  afiembly  of  all  the 
judges  there,  by  the  command  of  King  R.  III.  Jenk. 
162.  pi.  7. 

Where  judges  are  limited  to  the  fubjefi:  matter  of  their 
jurifdiflion,  and  they  exceed  the  limits  of  their  jurifdic- 
tion,  action  lies  againft  them  ;  per  Powell  J.  2  Lutw. 
J565.  Mich.  4  fF.  y  M.  cites  Hard.  480.  Terry  v. 
Huntington. 

If  plea  to  the  jurifdicSlion  of  an  inferior  court  be  of- 
fered as  it  ought  to  be  before  imparlance,  and  upon  oath, 
all  proceedings  after  fhall  be  void,  and  the  judge  and  of- 
ficer (hall  be  liable  to  aftion.  Per  Powell  ].  2  Lutw. 
1567.  cites  Stat.  IV.  I.  35. 

Judge  is  not  anfwerable  to  the  King,  or  the  party, 
for  miftakes  or  errors  of  his  judgment,  in  a  matter  of 
which  he  has  jurifdiftion.  i  SalL  397.  Trin.  I2  /^  3. 
B.  R.  Greenvelt  v.  Burwell. 

All  mifdemeanors  of  judicial  officers  are  a  contempt  of 
the  court  of  B.  R.  i  Sali.  201.  Pafch.  1  Ann.  B.  R. 
Anon\ 

Among  the  laws  of  King  Edgar  is  this,  w'z.  Judex,  qui 
injujlum  judicium  judicabit  alicui,  det  Regi  CXX's,  nift 
iurare  audeat,  quod  reifius  judicare  nefcivit.  Decern  fcrip- 
tores  AngUcani  872.  /.  3.  The  fame  among  the  laws  of 
Canute.  Ibid.  924.  /.  2.  adds,  that  Et  dignitatem  fua 
legalitatis  femper  amittat,  ft  non  earn  redimat  erga  Regem, 
ftcut  ei  permittetur.  In  Denelaga  Lahjiithes  reus  fit ;  ft 
non  juret,  quod  melius  nefcivit.  Chronicon  Johannis 
Bromton.     See  14  Vin.  Abr.  ///.  Judges. 

3!.U5!JCC«  In  Chejhire  to  be  judger  of  a  town  is  to 
ferve  at  the  lord's  court  on  the  jury.  Leicefier's  Antiq. 
fol.  302. 

3!,UDa;rttent,  (Judicium)  quafi  juris  diHum,  Is  the 
opinion  of  the  judges  fo  called,  and  is  the  very  voice  and 
final  doom  of  the  law  ;  and  therefore  is  always  taken  for 
unqueftionable  truth.  The  ancient  words  of  judgment 
are  very  fignificant,  viz.  Conftderatum  eji  per  curiam,  i^c. 
becaufe  judgment  is  or  ought  to  be  given  by  the  court, 
upon  confideration  of  the  record  before  them  ;  and  in 
every  judgment  there  ought  to  be  three  perfons,  viz. 
ASior,  reus  iS  judex :  Of  judgments  fome  be  final,  and 
fome  not  final.  See  Co.  on  Litt.  f.  39.  and  Co,  9  Rep. 
Downam's  cafe.     Cowell,  edit.   1727. 

1.  Statutes  concerning  judgments. 

2.  When  judgments  are  to  he  ftgned  and  erttred. 

3.  For  what  caufes  judgments  are  fet  afide. 

I.  Statutes  concerning  judgments. 

Stat.  14  Ed.  3.  J}.  I.  cap.  5.  At  every  parliament 
fhall  be  chofen  a  prelate,  two  earls  and  two  barons, 
which  (hall  have  commiflion  of  the  King  to  hear  by  pe- 


tition complaints  of  delays  of  judgments  or  grievances 
done  to  them  ;  and  they  fhall  have  power  to  caufe  to 
conse  before  them  at  IVeJlminJler,  or  el fe where,  the  te- 
nor of  records  and  procefles  of  fuch  judgments  delayed, 
and  to  caufe  the  juftices  to  come  before  them  to  hear  the 
reafons  of  fuch  delays  ;  and  the  chancellor,  treafurer, 
the  juftices  of  the  one  Bench  and  of  the  other,  and  other 
of  the  King's  counfel,  fuch  as  they  fhall  think  conve-' 
nient,  (hail  proceed  to  judgment ;  and  the  tenor  of  the 
record,  together  with  the  judgment,  (hall  be  remanded 
before  the  juftices  before  whom  the  plea  did  depend  ;  and 
they  ftiall  give  judgment  according  to  the  fame  record  ; 
and  in  cafe  the  difficulty  be  fo  great  that  it  may  not  well 
be  determined  without  alTent  of  parliament,  the  faid  tenor 
(hall  be  brought  by  the  faid  prelate,  earls  and  barons, 
until  the  next  parliament,  and  there  (hall  be  a  final  ac- 
cord taken  what  judgment  ought  to  be  given  ;  and  by 
advice  of  the  faid  pi  elate,  earls  and  barons,  be  it  ordained 
to  increafe  the  number  of  the  officers  when  need  (hall 
be,  and  to  diminifh  in  the  fame  manner. 

Stat.  4  H.  4.  cap.  23.  After  judgment  given  in  the 
courts  of  the  King,  the  parties  and  their  heirs  (hall  be 
thereof  in  peace  until  the  judgment  to  be-undone  by  at- 
taint or  error,  as  hath  been  ufed. 

Stat.  29  Car.  2.  cap.  3.  fca.  14.  Any  judge  or  oificetf 
of  his  Majefty's  courts  at  Wepninjler,  that  fhall  fign  any 
judgments,  (hall  without  fee  fet  down  the  day  of  th( 
month  and  year  upon  the  paper-books,  docket  or  recorj 
which  he  (hall  fign  ;  which  day  of  the  month,  iSc, 
■hall  be  alfo  entred  upon  the  margin  of  the  roil. 

Se£i.  15.  Such  judgments,  as  againft  purchafors  foj 
valuable  confideration  of  lands,  (hall  in  confideration  of 
law  be  judgments  only  from  fuch  time  as  they  (hall  be 
figned,  and  (hall  not  relate  to  the  firft  day  of  the  term, 
ts'c 

Stat.  4  £3'  5  Will,  y  Mar.  cap.  20,  feSl.  2.     The 
clerk  of  the  eflbigns  of  the  Common  Pleas,  every  clerk 
of  the  doggets  of  the  King's   Bench,  and  the   mafter  oil 
the  office  of  picas  in  the  Exchequer,  (liall  in  every  EaJ}et\ 
term   put  into  an  alphabetical  dogget  by  the  defendants 
names  a  particular  of  all  judgments  for  debt,  by  confef- 
fion,  non  fum  informatus  or  nihil  dicit,  entred  in  the  faic 
refpeftive  courts  of  the  term  of  Hillary  preceding,  whicf! 
(liail  contain  the  names  of  the  plaintiffs,  the  names  oj 
the  defendants,    their  places    of  abode,    title,    trade  01' 
profeffion  (if  any  fuch  be  in  the  record)  and  the  debt,  da- 
mages and  cofts  recovered  ;  and  in  what  county,  city  0 
town   the  adions  were  laid,  and  the  number- roll ;  am' 
every  clerk  of  the  judgments,  and  every  other  clerk  ^ 
the  Common  Pleas  and  King's  Bench,  fhall  bring  to  tb 
clerks  of  the  doggets   notes  of  the  judgments  by  thai 
entred  of  the  faid    term    of  St.  Hillary,  upon   verdidb 
writs  of  inquiry,    demurrer,  and  every  other  judgmea 
for  debt  or  damages  as  aforefaid  ;  and   the  clerk  of  th 
judgments,  and  every  other  clerk  of  the  Exchequer,  (hal 
bring  to  the  mafter  of  the  office  of  pleas  the  like  note  e 
all  judgments  by  them  entred  of  the  faid  term  as  afo« 
faid  ;  and  the  refpedive  officers  and   clerks  of  the  fail 
courts  (hall  likevvife  before  the  laft  day  of  every  Mitha^ 
mas  term    make   the   like   dogget,    containing   all  fuc 
judgments  of  the  terms  of  EaJicr  and  Trinity  then  lal 
paft  ;  and  (ball  likewife  before  the  laft  day  of  every  Hit 
lary  term  make  the  like  dogget,  containing  all  fuch  ju<l_ 
ments  of  the  term  of  St.  Michael  then  lalt  paft ;  and  tii 
faid  doggets  (hall  be  kept  in  books  in  parchment  in  tl' 
refpedive  offices,  to  be  fearched  by  all  perfons,  paying  I 
the  officers  for  every  term's  fearch  for  judgments  again 
any  one  perfon  4  d.  and  no  more ;  upon  pain  that  evei 
clerk  before  mentioned  (hall  for  every  term  in   which  I 
(hall  negled  his  duty  in  the  premifles  forfeit   100/.  01 
moiety  to  the  party  aggrieved,  and   the  other  moiety 
him  who  (hall  fue  for  the  fame  in  any  of  their  majeftii 
courts  at  Weftminjler. 

Se£i.  3.  No  judgment,  nor  dogget  as  aforefaid,  (hs 
affed  any  lands  as  to  purchafers  or  mortgagees,  or  h» 
any  preference  againft  heirs,  executors  or  adminiftratti 
in  their  adminiftration. 

Sea.  4.  There  (hall  be  paid  by  the  plaintiff  in  eve|' 
of  the  faid  judgments  to  be  entred,  over  and  above  t* 
fees  now  due,  4  d. 
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JS^<f7.  5.     This  aft  fhall  continue  one  year. 
,^ade  perpetual  by  7  If'.  3.  cap.  36.     See  ;3rrctt» 

2.  TVhen  judgments  ate  to  be  figned  and  entred. 

Four  days  after  the  plaintiff's  attorney  doth  bring  the 
pftea  into  the  court,  if  the  rule  for  judgment  is  out,  he 
may  enter  judgment,  for  his  client  by  the  courfe  of  the 
court,  Mich.  22  Car.  B.  R.  except  the  defendant  do 
then,  or  before,  move  fomething  to  the  court  in  arreft 
and  flay  of  judgment ;  but  no  judgment  upon  a  verdift 
ouglit  to  be  entred  until  a  rule  given,  and  fuch  rule  out. 

2L.P.R.95- 

When  a  fpecial  plea  is  pleaded,  and  a  paper-book 
inide  up,  if  the  defendant's  attorney  doth  not  return  it 
to  the  plaintiff's  attorney  within  four  days  after  he  re- 
ceives it,  together  with  his  hand  to  the  joining  of  the  ifTue, 
and  the  money  for  the  entring  of  the  ilTue  on  his  part, 
judgment  may  be  entred  againft  him  by  the  plaintiff's 
attorney  by  default,    6  Feb.   1650.  B.  S.     2  L.  P.  R. 

If  a  verdia  be  given  after  the  term,  although  by  ad- 
journment, no  judgment  can  be  given  upon  that  verdidl, 
until  the  next  term  following,  for  fuch  proceedings  cannot 
be  in  the  vacation  time,  for  the  judgment  is  the  a£l  of 
the  court,  and  the  court  fits  not  but  in  term  ;  and  until 
there  is  a  return  of  the  fo/ica  at  the  day  in  bank,  no 
warrantable  judgment  can  be  given.     2  L.  P.  R.   iii. 

After  verdift  it  was  moved  in  arreft  of  judgment,  that 
there  was  a  mif-trial  which  was  afterwards  held  well 
[jnough  ;  but  before  the  court  had  delivered  their  opinions 
pne  of  the  plaintiffs  died  ;  it  was  prayed  rotwithftand- 
I  ng,  that  judgment  might  be  entred,  there  being  no  de- 
fault in  the  plaintiffs,  but  the  delay  by  acl'of  the  court, 
ind  that  it  was  within  the  ftatute  of  Car.  2.  that  the 
ileathof  the  party  between  verdi£l  and  judgment  fhould 
not  abate  the  aflion,  and  that  it  was  in  the  difcretion  of 
he  court,  whether  to  take  notice  of  the  death  in  this 
:afe  or  not ;  for  the  defendant  has  no  day  in  court  to 
jilead,  there  being  no  continuances  entred  after  the  re- 
urn  of  the  po/lea,  and  cited  i  Le.  187.  Ifiey's  cafe,  and 
\lat,  92.  and  the  court  were  of  opinion,  that  judgment 
iiught  to  be  entered,  and  there  being  no  continu- 
!  nces,  it  may  be  entred  as  if  immediately  upon  the  re- 
urn  of  the  pojiea.  Vent.  go.  Trin.  22  Car.  2.  B.  R. 
yifp  and  Jacifon  v.  Mayor,  (^c.  of  Berwick. 

A  judgment  to  bind  the  goods,  may  be  figned  after 
he  defendant's  death,  notwithftanding  the  ftatute  of 
rauds  and  perjuries ;  becaufe  that  flatute  was  made  on- 
y  to  help  purchafors.  2  L.  P.  R,  117,  cites  Pafch.  2 
fac.  2.  B.  R.  Freckleton  v.  Kit/on. 

In  an  a£lion  on  the  cafe  brought  againft  the  fljeriff 
or  a  return  of  nulla  bona  upon  a  fieri  facias ;  although 
udgment  was  figned  after  the  tefle  of  the  writ  oi  fieri 
'acias,  and  both  the  judgment  and  fieri  facias  were  of 
Hillary  term,  but  the  judgment  not  figned  until  March 
ifterwards,  yet  it  was  held  good  ;  and  the  court  decla- 
red, that  they  would  not  make  any  ufe  of  the  day  of 
Ggning  of  the  judgment,  but  only  to  relieve  purchafors 
IS  the  flatute  intended.  2  L.  P.  R.  118.  cites  Hill.  2 
lisf  3  Joe.  2,   Stamper  v.   Kinfey. 

If  the  plaintiff  will  not  bring  his  pojlea  into  the  court 
according  to  the  rules  of  the  court,  that  the  defendant 
may  have  time  to  fpeak  in  arrefl  of  judgment,  the  court 
will  ftay  the  judgment  until  the  plaintiff  fhall  move  for 
judgment ;  which  he  cannot  do  without  bringing  his 
\t>oflea  into  court,  and  giving  notice  thereof  to  the  defen- 
dant's attorney,  and  he  may  thank  himfelf  for  this  trouble 
ind  delay,  by  not  bringing  in  of  his  pojlea  as  he  ought 
;o  have  done ;  the  like  law  is  in  cafe  of  a  writ  of  inquiry. 
iL.P.R.iis. 

I  Upon  a  writ  of  inquiry,  either  on  demurrer  or  judg- 
iient  by  default  executed  the  laft  day  of  the  term,  the 
llaintifF  may  enter  judgment  the  5th  day  after,  and  not 
Jefore.  i  Sali.  399.  Trin.  5  ff^.  i^  M.  Clerk  v.  Row- 
'dnd. 

After  rule  entered,  judgment  fliall  be  figned  on  the  8th 
Jay  after   inclufively  in  Hillary  and  Trinity  term.     12 
Mod.  40.  Pafch.  S^.i^M.  Anon\ 
4 
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Indictment  for  a  mifdemeanor,  was  tried  threfc  davs 
before  the  end  of  the  term,  and  judgment  entered  the 
fame  term,  fo  that  defendant  had  not  four  days- to  move 
in  arrefl  of  judgment.  The  queflion  was,  whether  this 
entry  was  regular,  and  whether  it  fhould  not  have  been 
ffay'd  till  the  term  following;  and  per  Holt  Ch.  J.  If 
there  are  four  days  and  more  between  the  trial  and  the 
end  of  the  term,  judgment  ought  not  to  be  entered  within 
the  four  days  ;  but  if  the  dijiringas  is  returnable  within 
the  term,  and  the  party  is  tried  within  two  or  three  days 
before  the  end  of  the  term,  the  judgment  fhall  be  entered 
that  term,  tho'  there  are  not  four  days  to  move  in  arreft 
of  judgment;  and  fo  he  faid  it  was  fettled  in  the  cafe  of 
Knox  V.  Levar.  Upon  conference  between  Scruggs  Ch.  J. 
and  Sir  William  Jones  Attorney  General,  contrary  to  the 
report  of  Sir  Samuel  AJirey.      1  Salk.  -]■],  Pafch,  11/^3. 

B.  R.  Jnon'. 

By  the  ancient  rules  of  the  court,  the  judgments  of  nne 
term  ought  to  be  entered  on  the  roll  before  the  effoin  day 
of  the  next  term;  and  the  late  aft  of  parliament  for 
docketting  of  judgments  was  only  in  imitation  of  the 
ancient  courfe  in  aid  of  it ;  per  Holt  Ch.  J.  6  Mod.  184. 
Trin.  3  Ann.  B.  R.   in  the  cafe  of  Herring  v.  Croker. 

The  plaintiff,  by  a  fpecial  ir.junftion  out  of  Chancery, 
was  reflrained  from  figning  judgment  near  12  months 
after  rule  given  to  plead  ;  he  may,  after  fuch  injunftion 
diffolved,  fign  judgment  without  giving  a  new  rule  to 
plead.  Notes jf  Cafes  in  C.  B.  156.  Mich.  6  Geo.  2. 
Theedham  v.  jackfon. 

Tho'  no  appearance  be  aftually  entered,  yet  if  defen- 
dant's attorney  undertakes  to  appear,  it  is  fufficient  to 
fupport  the  judgment.  Notes  of  Cafes  in  C.  B.  156. 
Mich.  6  Geo.  2.    Theedham  v.  Jackfon. 

If  defendant  demands  oyer  of  an  indenture,  which  is 
given,  the  defendant  has  the  fame  time  to  plead  after  de- 
claration is  verified  by  the  oyer  as  he  had  at  the  time 
of  oyer  demanded,  and  therefore  judgment  being  figned 
the  next  day  after  oyer  given,  and  the  oyer  having  been 
demanded  two  days  before  the  rule  for  pleading  was 
out,  the  judgment  was  fet  afide.  Notes  of  Cafes  in  C.B. 
156.   Mich.  6  Geo.  2.    Theedham  v.  Jackfon. 

The  capias  was  returnable  the  27th  o{  Oiiober  lafl,  and 
judgment  figned  November  7th  lollowing  ;  it  was  moved 
to  fet  afide  the  judgment  as  figned  the  12th  day  after  the 
return  of  the  writ,  which  was  one  day  too  foon,  the  de- 
fendant having,  by  the  late  aft  of  parliament,  eight  days 
to  appear  after  the  return  of  the  writ,  and  by  the  prac- 
tice of  the  court,  four  days  afterwards  to  plead,  and  the 
court  made  a  rule  tofhewcaufe;  thereupon  it  was  (hewed 
for  caufe,  that  the  declaration  was  left  in  the  office  de 
bene  effe  (purfuant  to  the  rule  of  court  made  in  Michael- 
mas term  3  Geo.  2.)  on  the  third  of  November.,  and  notice 
thereof  that  day  ferved  upon  defendant,  and  a  rule  to 
plead  given  the  fame  day  ;  and  on  the  7th  of  November, 
defendant  not  liaving  appeared,  plaintiff,  upon  the  ufual 
affidavit,  enter'd  an  appearance  for  him  ;  and  afterwards, 
the  fame  day,  figned  judgment,  which  the  court  held  to 
be  regular,   and  difcharged   the   former   rule.     Notes   in 

C.  B.  167.    Hill.  7  Geo.   2.    Charlton  v.  Handkey  and 
another. 

The  writ  was  returnable  tres  Mich,  and  an  appearance 
entered  by  the  plaintiff.  The  declaration  was  left  in  the 
office  November  the  gth,  and  rule  to  plead  then  given; 
notice  of  the  declaration  filed  was  ferved  upon  the  defen- 
dant November  1 1.  defendant  moved  lafl  term  to  fet  afide 
the  judgment,  and  obtained  a  rule  to  (hew  caufe,  which 
was  made  abfolute  upon  hearing  counfel  on  both  fides. 
The  declaration  not  being  delivered  de  bene  effe,  was  only 
well  delivered  from  the  time  of  the  notice  ;  and  before 
that  time  no  rule  to  plead  could  be  given.  Notes  in  C.  B. 
172.   Hill.  8  Geo.  2.  Grey  v.  Saunders. 

After  rule  to  plead  expired,  defendant  obtained,  and 
ferved  a  judge's  fummons  for  time  to  plead.  Plaintiff's 
attorney,  notwithftanding  the  fummons,  figned  judg- 
ment ;  defendant  moved  to  fet  afide  the  judgment,  and 
on  fhewing  caufe,  the  court  held  the  judgment  to  be 
regular,  A  fummons  for  time,  after  rule  to  plead  ex- 
pired, is  not  a  fuperfedeas  or  flay  of  proceedings.  The 
judge  was  impofed  upon ;  he  would  not  have  granted  the 
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fummons,  had  he  known  the  rule  was  out.  The  judg- 
ment is  regular,  but  was  fee  afide  on  payment  of  coftj, 
pleading  the  general  ilTue,  and  talcing  fliort  notice  of 
trial.  Notei  in  C.  B.  182,  183.  Trin.  10  &  11  Geo.  2. 
Ottnvell  V.  UAeth. 

Declaration  was  delivered  with  blanks,  and  rule  to 
plead  given  Oaaber  24.  The  26th  blanks  were  filled  up, 
and  defendant  at  the  fame  time  demanded  oyer  of  the 
bond.  The  27th  at  eight  in  the  evening,  oyer  was 
given,  and  plea  demanded,  and  the  20th  judgment  was 
figned,  which  was  held  irregular,  and  fet  afide.  Defen- 
dant ought  to  have  the  fame  time  to  plead  after  oyer 
given  asremained  unexpired  of  the  rule  to  plead  at  the 
time  of  oyer  demanded.  Notes  in  C.  B.  183.  Mich. 
II  Geo.  2.  Simpfon  v.  Datfield. 

It  was  moved  for  leave  to  enter  judgment  upon  an  old 
warrant  of  attorney,  upon  an  affidavit  that  the  defendant, 
who  refided  at  Jamaica,  was  living  and  in  good  health, 
and  had  been  feen  and  converfed  with  there  by  the  perfon 
who  made  the  affidavit,  on  the  13th  of  September  laft. 
He  failed  from  Jamaica  very  foon  afterwards,  and  ar- 
rived at  London  the  15th  of  January  following.  The 
motion  was  granted.  Notes  in  C.  B.  187.  Hill.  11  Geo. 
1.  Roundell  v.  Powell. 

In  wafte,  plaintiff  gave  a  common  rule  to  plead,  and  at 
the  expiration  thereof,  without  giving  a  peremptory  rule, 
figncd  judgment;  defendant  moved  to  fet  the  judgment 
afide,  infifting  that  a  peremptory  rule  ought  to  have  been 
given  as  in  a  real  a£lion  ;  and  of  this  opinion  were  the 
court ;  the  place  wafted,  as  well  as  damages,  being  to 
be  recovered  in  the  aflion  by  the  ftatute  of  Glouc.  cap.  5. 
In  mix'd  anions  a  peremptory  rule  is  neceflary,  as  well 
as  in  real  aflions,  (except  replevin)  and  the  judgment  was 
fet  afide  without  cofts.  Notes  in  C.  B.  192,  193.  Trin. 
13  Geo.  2.  Wentworth  v.  Hujller. 

3.  For  ivhat  caufes  judgments  are  fet  afide. 

Judgment  was  given  in  debt  upon  a  bond  againft  an 
executor  in  C.  B.  and  upon  error  brought  in  B.  R.  errors 
wereaffigned;  and  becaufe,  upon  the  record  it  did  not 
appear  that  the  monies  are  yet  payable,  rule  was  given  to 
reverfe  the  judgment,  nifi,  ^c.  and  the  counfel  of  the 
defendant  in  error  faid,  he  could  not  maintain  the  judg- 
ment, and  therefore  prayed  the  reverfa!  of  it  for  his 
client's  expedition,  who  intended  to  bring  a  new  adlion, 
by  which  it  was  reverfed  abfolutely.  2  Sound.  106,  108. 
Pafch.  22  Car.  2.  Holdipp  v.  Otway. 

A  feme  covert  who  lived  by  herfelf,  and  afled  as  a 
feme  fole,  gave  a  wa.rrant  of  attorney  to  confefs  a  judg- 
ment, £3"^.  and  afterwards  moved  to  fet  afide  the  judg- 
ment, becaufe  fhe  was  covert ;  but  the  court  would  not 
relieve  her,  but  put  her  to  her  writ  of  error,  i  Sali. 
400.  Mich.  10  ly.  3.  B.  R.  Jnon'.  .^ 

Upon  payment  of  cofts,  the  court  will  fet  .fide  a 
judgment,  tho'  it  be  regularly  entered,  if  the  plaintifF 
hath  not  loft  a  trial;  and  fo  is  the  common  couife  in 
C.  B.  I  Salk.  402.  Mich.  3  Ann.  B.  R.  Si/led  v, 
Lee. 

Stat.  5  Geo.  c.  13.  enaflsjThat  where  a  verdifl  {hall  be 
given  in  any  aftioo  in  any  court  of  record  in  England  or 
jVales,  the  judgment  (hall  not  be  ftaid  for  any  defeft  in 
form  or  fubftance  in  any  part  of  the  proceedings. 

Baynes  m.oved  to  fet  afide  the  judgment,  upon  an  affi- 
davit of  a  demand  of  oyer  of  the  bond  on  the  29th  of 
May,  (being  the  fame  day  whereon  a  plea  was  demanded) 
and  of  the  fervice  of  Mr.  juftice  Fortcfcue\  fummons  the 
fame  day  of  oyer,  and  time  to  plead.  Darnel  for  plaintiff 
oppofes  the  motion,  and  produced  an  affidavit  that  oyer 
was  not  demanded,  nor  fummons  ferved  till  after  ihe 
rule  for  pleading  was  out ;  but  the  court  refufed  to  make 
any  rule.  Notes  in  C.  B.  161.  Trin.  6  ^  J  Geo.  2. 
Farrance  v.  Brignal. 

A  motion  was  made  againft  judgment  for  plaintiff  upon 
the  iffue  of  nul  tiel  record.  The  cafe  was,  Plaintiff  had 
miftaken  commorancy  in  his  declaration  ;  defendant  had 
pleaded  in  abatement,  and  annexed  affidavit  of  the  truth 
of  this  plea;  plaintiff  brought  a  new  aflion,  and  the  de- 
fendant pleaded  the  former  adion  depending ;  upon  which 


plaintiff  of  his  own  head,  without  leave  of  the  court 
entered  a  nil  capiat  per  breve.  The  officers  were  afk'd 
their  opinions,  who  all  agreed  it  to  be  the  cuftom  and 
practice;  and  the  court  allowed  it.  Bu:  when  another 
queftion  arofe,  whether  the  plaintiff  could  have  made 
fuch  an  entry,  in  cafe  the  firft  pica  had  not  been  in  abate- 
ment ;  Borrett  and  Thomfon  faid,  it  was  confined  to 
abatements;  but  Coke  thought  it  might  be  in  all  cafes; 
the  court  faid,  it  was  impoffible  to  be  fo,  and  held  it 
confined  to  abatement?.  Notts  in  C.  B.  188,  l8g.  Pafch. 
1 1  Geo.  2.  O/I'orne  v.  Haddock. 

The  defendant's  attorney  left  a  note  at  the  houfe  of  the 
plaintiff's  attorney  on  a  double  penny  ftamp  in  this  man- 
ner, viz.  I  plead  nil  debet,  yours,  ^c.  and  the  plaintiff's 
attorney  without  fending  notice  to  the  defendant's  attor- 
ney, that  he  expefled  a  plea  in  form,  figned  judgment; 
and  upon  a  motion  to  fet  the  judgment  afide,  it  was 
held  to  be  regular,  and  the  note  aforefaid  to  be  no  plea. 
Pleas  delivered  to  attornies  muft  be  drawn  up  in  the  fame 
manner  as  to  be  left  in  the  office.  Notes  in  C.  B.  156. 
Mich.   6  Geo.  2.  Martyn,  qui  tarn  v.  Skinner. 

It  was  moved  to  fet  fide  a  judgment  figned  for  want 
of  a  plea,  upon  an  affidavit  of  the  delivery  of  a  plea  to 
the  plaintiff's  attorney  in  due  time,  which  was  a  plea  of 
an  outlawry  againft  the  plaintiff  in  B.  R.  pleaded  in  bar; 
but  not  fub  pede  figilli  In  defence  of  the  motion  it  was 
infifled,  that  the  outlawry  not  being  pleaded  fub  pede  f- 
gilli,  plaintiff  was  not  bound  to  accept  it,  and  therefore 
might  regularly  fign  judgment,  and  cited  1  Salk.  217. 
Carthevj  220.  They  ordered  it  to  be  moved  again  i 
and  when  the  motion  came  on  the  fecond  time  it  was 
argued,  that  the  plea  being  pleaded  in  bar,  and  not  as  a 
dilatory,  differs  it  from  the  cafe  quoted  on  the  other 
fide,  and  quoted  Coke's  Inji.  128.  I  Luiw.  40.  2  Mod. 
267.  Atkins  and  Bayle.  It  was  replied,  that  Lord  Ch.  J. 
Holt's  words  in  Carthew  and  Salkeld,  go  both  to  pleas  in 
bar  and  abatement,  where  the  outlawry  is  in  another 
court ;  per  cur.  Sir  IV.  Willypole' %  cafe  in  Cro.  Car. 
Robinfon  213.  2  Vent.  282.  quoted  [are  of]  p!eas  ia 
bar,  not  dilatory;  plaintiff  cannot  take  upon  him  to 
judge  of  the  plea  in  bar;  he  (hould  apply  to  the  court 
or  demur  ;  rule  made  to  fet  afide  the  judgment.  Note: 
in  C.  B.  160.    Trin.  6  fcf  7  Geo.  2.   Panter  v.   Coppi. 

A  rule  to  plead  was  given  in  Trinity  term  laft;  and 
defendant  obtained  time  by  Mr.  Juftice  Reeve's  order  tq 
plead  'till  the  firft  day  of  this  term  ;  and  for  want  of  a 
plea  the  plaintiff  figned  judgment  of  this  term,  witli 
out  giving  a  new  rule  to  plead  ;  which  the  court  held'l 
be  regular,  the  rule  to  plead,  given  laft  term,  being 
larged  by  the  judges  order  to  the  firft  day  of  this  ter^ 
Notes  in  C.  B.    165.   AJich.  7  Geo.  2.  Taylor  v.  Sloca 

The  writ  was  returnable  the  firfl:  return  of  this  ter^ 
whereto  defendant  appeared  by  his  attorney,  and  plaintl 
in  Torkjhire,  gave  a  rule  to  plead,  and,  after  demanding^ 
plea,  figned  judgment  for  want  thereof  in  four  daysj 
defendant  moved  to  fet  afide  the  judgment :  And  t|^ 
queftion  before  the  court  was,  whether  in  this  cafe  t| 
defendant  fliould  have  four  or  eight  days  to  plead.  An 
the  court  held,  that  purfuant  to  the  rule  of  court  iDgidc 
in  Michaelmas  term,  third  of  his  prefent  Majefty,  in  au 
cafes  upon  writs  returnable  the  firft  or  fecond  return  <iiE 
any  term,  if  the  plaintiff  doth  not  declare  in  London  ml 
Middlefex,  or  the  defendant  lives  about  20  miles  from! 
London,  the  defendant  hath  eight  days  time  to  plead, 
therefore  fet  afide  the  judgment.  Notes  in  C.  B.  I^j. 
Mich.   7  Geo.  2.   Lazenby  v.  Bradley. 

Defendant  pleaded  a  tender,  but  brought  no  raoDe]f 
into  court ;  he  gave  a  rule  to  reply,  and  for  want  of  a 
replication  figned  a  non  pros;  plaintiff  looked  upon  the 
plea  as  a  nullity  ;  the  money  not  being  brought  intoj 
court,  and  figned  judgment  after  the  non  pros  obtainedj 
and  now  moved  to  fet  afide  the  non  pros.  The  defendant 
moved  to  fet  afide  the  judgment,  infifting  that  the  plain-| 
tiff  could  not  regularly  fign  judgment  'till  the  non  prti 
was  fet  afide  ;  and  of  that  opinion  was  Sir  George 
but  the  two  other  prothonatories  reported  the  praftic^ 
contrary  ;  and  the  court  was  of  opinion,  that  the  non. 
pros  not  being  rightly  obtained,  plaintiff  might  proceciji 
in  the  fame  manner,  as  he  might  have  done  in  cafe  ol) 

fuch; 
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fuch  ni»  pfis  was  not  figned  ;  and  canrequently  the 
judgment  is  regular,  and  muft  ftand  ;  and  the  n:n  pros 
beini  irregular  muft  be  fet  afide.  Notes  in  C.  5.  179. 
Jiiich.  9  Geo.  2.   Brdy  4.   Booth. 

After  defendant  procured  lime  to  ptead  by  a  judge's 
order,  pleading  an  ifluabje  plea,  he  pleaded  a  tender  as  to 
Mfi,  and  tion  ajfumpfit  as  to  the  lefidue.  Plaintiff  looked 
upon  the  plea  »s  a  nullity,  and  figned  judgment.  It 
was  urged,  that  plaintiff  bad  taken  the  plea  out  of  the 
office,  which  was  an  acceptance  of  it;  but  per  cur.  the 
plea  is  a  nullity,  and  the  judgment  is  regular.  Notes  in 
C.  B.  180.  Mich.  10  Geo.  1.  Lane  v.  Smith. 

Stilling  fleet,  agent  for  JVarral,  plaintiff's  attorney, 
gave  fp'ilmoi,  defendant's  agent,  time  to  plead  ;  after 
jwhich  iVorral  comes  to  town  himfelf,  calls  upon  TVilmot 
'for  a  plea,  and  for  want  thereof  figns  judgment  before 
the  time  given  by  Stilling  fleet  was  expired  ;  this  judg- 
ment was  held  irregular,  and  fet  afide.  All  matters  of 
thb  fort  are  to  be  tranfaded  by  the  agents  in  town,  and 
not  by  country  attornies.  Notes  in  C.B.  187.  11  Geo,  2. 
ifoHttce  V.  Willingion. 

Defendant  pleaded  by  attorney  of  another  court,  and 
filaintiff,  looking  upon  the  plea  as  a  nullity,  figned  judg- 
ment which  was  held  to  be  regular ;  and  the  rule  to  fhew 
caafe  why  the  judgtnent  fhould  not  be  fet  afide  was  drf- 
charged.  Notes  in  C.  B.  192.  Pafih.  12  Geo.  2.  Turner 
y.  jhllieirr.s.     %is  \\  Ftn.  Abf.  tit.   Judgment. 

3i«ogmcnt)S  in  rriminal  raftiS,  Are  of  two  kinds, 

1,  Such  as  are  fixed  and  ftated,  and  always  the  fame  for 
ihfc  fame  fpecies  of  crimes  j  2.  Such  as  are  difcretionary 
»fid  variable,  according;:  fo  the  different  circumftances  of 
3ach  cafe.     2  Hawk.  P.  C.  444. 

Judgment  in  high  treafon  againft  a  man,  not  relating 
;6  the  coin,  3  fnfl.  210.     2  Hawk.  P.  C.  443. 

In  high  treafon  relating  to  the  coin,  2  Hawk,  P.  C, 

In  petit  treafon,  3  Infl.  2  J  i.     2  Hawk.  P.  C.  p.  443. 

Againfl  a  woman  for  high  treafon  or  petit  treafon,  3 
5;/?.  211.     2  Hawk.  P.  C.  p.  443. 

Againft  a  man  or  woman  for  felony,  3  Infl.  211.  2 
Hawk.  P.  C.  p.  444. 

Judgment  of  pAin  forte  (^  dui-e,  3  Infl.  217,  2  Hawk. 
°.  C.  p.  444. 

Judgolent  in  pramithirii  "i  I»fl.  2 18.  i  Hawk.  P. 
5.  p.  444. 

Ill  niifprifion  of  high  treafdti,  3  Infl.  218.  2  Hatvk. 
f>.  C.  p.  445. 

in  mifprifion  b(  petit  freiafon,   r  Hal.  P.  C.  375. 

FoV  drawing  a  fword  on  a  judge,  or  ftriking  a  perfon 
W  the  ixefence  of  ti«  King's  higher  courts,  3  Infl,  218. 
r  Hawk.  P.  C.  p.  57.     2  Hawk.  P.  C.  p.  445. 

For  (friking  and  drawing  blood  in  the  King's  palace, 
^  Infl.  218.     1  Hawk.  P.  G,   p.  57.     2  Hawk.   P.  C. 

f-  445  • 
For  refcuing  a  prifoner  from  any  of  the  King's  higher 

i:»urts,   1  Hawk.  P.  C.  p.  57. 

I     For  making  an  affray  in  the  palace  yard  rear  the  faid 

|<iOBrt?,  1  Hawk.  P.  C.  p.  57. 

For  forgery  on  the  ftatutes,    i  Hawk.  P,  C.  p.  184. 

Fot  perjury  on  the  ftatutes,    i  Hawk,  P,  C,  p.  177. 

For  eonfoiracy  at  the  fuit  of  the  King,  3  Infl,  p.  222, 
*  Ndwk.  P.  C.  p.  193. 

Upon  acquittal,  3  Infl.  p.  214.     2  Haivk,  P.  C.  p. 

445- 

I     Upon  pleading  pardon,  2  Hawk.  P.  C.  p.  445. 

I    Upon  pleading  a  rtleafe  to  an  appeal,    and  in  other 

;cafcs  of  the  like  nature,  2  Hawk.  P.  C,  p.  445. 

I     Of  tfie   death  of  a   man   per    infoi'tunium,     3  Infl,  p. 

2^0.     2  Hawk.  P.  C.  p.  380,  442.. 

Of  the  death  of  a  man  fl;  elefendendo,  3  Infl.  p.  220. 
i  HaiOk.  P.  C.  p.  380,  442. 

Of  the  death  of  a  man  that  oilereth  to  rob,  bfc.  2 
\H«^k.  P.  C.  p.  226. 

For  perjury  at  Common  law,  2  Hawk.  P.  C.  p.  445, 

FoC  forgery  at  Common  laW,  2  Hawk.  P,  C.  p.  445. 

Gorttrttipt*  againft  the  King's  courts,   i  Hawk.  P.  C. 

Voi.  II.  N°.  97. 


For  petit  larceny,  3  Infl.  p.  2 1 8.  2  Hawk.  P.  C. 
p.  445- 

For  theft  bote,  3  Infl.  p.  218. 

Confpiracy  at  the  fuit  of  the  party,  i  Hawk.  P.  C. 
p.  193.     2  Hawk.  P.  C.  p.  445. 

In  libel,   I  Hawk.  P.  C.  p.  ig6. 

Grofs  cheats,  2  Hawk.  P.  C.  p.  445. 

Keeping  a  bawdy-houfe,  2  Hawk.  P,  C.  p.  445. 

Bribing  witneffes  to  fiifle  their  evidence,  2  Hawk.  P. 
C.  p.  445. 

For  other  offences  of  the  like  nature  againft  the  firft 
principles  of  natural  juftice  and  common  honefty,  2 
Hawk.  P.  C.  p.  445. 

In  appeal  when  the  defendant  joining  battle  is  van- 
quifhed  in  the  field,   3  Infl.  p.  212. 

In  attaint  in  civil  caufes  only,   3  Infl,  222. 

Of  a  corrupt  judge,  3  Infl.  224. 

Of  outlawry,  2  Hawk.  P.  C.  p.  446.     3  Itifl.  214. 

Of  abjuration,  2  Hawk.  P.  C,  446.     3 /"/?.  p.  ii6. 

Pillory,  tumbrell  and  trebutchet,  3  Inft.  219. 

Where  the  court  may  award  a  tranfportation,  or  to 
the  houfe  of  corredion,  2  Haivk.  P.  C.  p.  446. 

In  what  cafes  the  defendant  muft  be  in  court  vihen 
judc^ment  given,  2  Hawk.  P.  C.  p.  446. 

Itttigmcttt  or  SCttal  bp  tljc  Ijolp  trofg,  Was  a 

trial  in  ecclefiaftical  caufes,  in  ufe  long  fiiice  among  the 
Saxons.     See  Crefly's  Church  Hiflory,  fol,  960. 

ItltiffatOJCS  tcrranmt,  Ate  perfons  in  the  county 
palatine  of  Chefeer,  who  on  a  writ  of  error  out  of  Chan- 
cery are  to  confider  of  the  judgment  giveti  there,  and 
refoim  it  ;  and  if  they  do  not,  and  it  be  found  erroneous, 
they  forfeit  100/,  to  the  King  by  the  cuftorti.  Dyer  348. 
Jenk.  Cent.  Jt. 

^mite^  fifraleiS  ;  So  Polydore  Virgil  calls  Empfen  and 
Dudley,  who  were  employed  by  Hen.  7.  for  taking  the 
benefit  of  penal  ftatutes,  and  were  put  to  death  by  Hen. 
8.     See  Lord   Herb,  H.  8.  fol,  5,  6. 

3|tmifiai  decifions,  opinions  or  determinatiofts,  Ss  faf  as 
they  refer  to  the  laws  of  this  kingdom,  are  for  the  mat- 
ter of  them  of  three  kinds,  ift.  They  are  either  fuch  as 
have  their  reafons  fingly  in  the  laws  and  cuftoms  of  this 
kingdom  ;  as  who  fliall  fucceed  as  heir  to  the  ancertor  ; 
what  is  the  ceremony  requifite  for  paffing  a  freehold  ? 
what  eftate,  and  how  much  the  wife  fcall  have  for  her 
dowser?  And  many  fuCh  matters,  wherein  the  ancient 
and  expreffed  laws  cif  tl-e  kingdom  give  an  exprefs  deci- 
fion,  and  the  judge  feems  only  the  inftrument  to  pro- 
nounce it ;  and  in  thofe  things  the  law  or  cuftom  of  the 
realm  is  the  only  rule  arid  meafure  to  judge  by,  and  in 
reference  to  thofe  matters,  the  decifion  of  courts  are  the 
confervatories  and  evidences  of  thofe  laws.  Or  2dly, 
They  are  fuch  decifions,  as  by  way  of  dedudfion  and  il- 
lation npon  thofe  laws  are  formed  or  deduced ;  as  for  the 
purpofe.  Whether  of  an  eftate  thus  or  thus  limited  the 
wife  ftiall  be  endowed  ?  whether  if  thus  or  thus  limi- 
ted, the  heir  may  be  barred  ?  and  infinite  more  of  the 
like  complicated  queftions.  And  herein  the  rule  of  de- 
cifi:on  is  ;  firft,  the  Common  lavv  and  cuftom  of  tie 
realm,  \*hich  is  the  great  fubftratum  .that  Ts  to  hi 
maintained  ;  and  then  authorities  of  decifions  of  former 
times  to  the  fame  or  the  like  cafes ;  and  then  the  rea- 
fon  of  the  thing  itfelf,  3dly,  Or  they  ai'e  fuch  as 
fcem  to  haVe  no  other  guide  but  the  common  reafon 
of  the  thing,  unlefs  the  fame  point  has  been  formerly 
decided,  as  in  the  expofition  of  the  intention  of  claufes 
in  deeds,  wills,  covenants,  ^c.  where  the  very  fenfe 
of  the  words,  and  their  pofitions  and  relations  give  a 
rational  account  of  the  meaning  of  the  parties,  and  in 
fuch  cafes  the  judge  does  much  better  herein,  than 
what  a  bare  grave  grar^marian  or  logician,  or  other 
prudent  men  could  ;  for  in  many  cafes  there  have  been 
former  refolutions,  either  in  point,  or  agreeing  in  rea- 
fon or  analogy  with  the  cafe  in  queftion  ;  or^  perhaps 
alfo  the  claufe  to  be  expounded  is  mingled  with  fome 
term  or  claufes  that  requiie  the  knowledge  of  the  law 
to  help  out  with  the  conftrudion  or  expofition  ;  both 
which  do  often  happen  in  the  fame  cafe  ;  and  there- 
fore it  requires  the  knowledge  of  the  law  to  render  and 
4  M  expound 


J     U     R 


fxuouttd  fuch  claufes  and  fentences  ;  and  doubtlefs  a 
good  common  lawyer  is  the  beft  expofitor  of  fucli  claufe, 
Uc.  Hale's  Hift.  Com.  Law  68j  69.  cites  Ploivden  122 
to  130,   140,  t^c. 

An  extra-judicial  opinion  given  in  or  out  of  court,  is 
no  more  than  the  prcLtum  or  faying  of  him  who  gives  it, 
nor  can  be  taken  for  his  opinion,  unlefs  every  thing 
fpoken  at  pleafure  muft  pafs  as  the  fpeaker's  opinion. 
Faugh.  382.  Mch.  25  Car.  2.  C.  B.  in  cafe  of  Bole  & 
aP  V.  Norton. 

So  an  opinion  given  in  court,  if  not  neceflary  to  the 
judgment  given  of  record,  but  that  it  might  have  been 
as  well  given,  if  no  fuch,  or  a  contrary  opinion  had 
been  broached,  is  no  judicial  opinion,  nor  more  than 
z  gratis  dielum.  Ibid.  But  an  opinion,  though  errone- 
ous, concluding  to  the  judgment,  is  a  judicial  opinion, 
becaufe  delivered  under  the  fanclion  of  the  judges  oath 
upon  deliberation,  which  aflures  that  it  is  or  was  when 
delivered  the  opinion  of  the  deliverer.     Uid. 

3iUliirtttm  SDet,  The  judgment  of  God;  fo  our  an- 
ceftors  called  thofe  now  prohibited  trials  of  ordeal,  and 
its  feveral  kinds,  Si  fe  fuper  defcndere  non  peffet  judicio 
Dei,  fcilicet,  aqua  vel  ferro,  fieret  de  eo  jujlitia.  Leges 
Edvc.  Conf.  cap.  16.  See  Spelmari's  Glojfary  on  this  word, 
and  Dr.  Brady  in  his  Gloffary  at  the  end  of  his  Introdulf, 
to  Eng.  Hijiory.     See  &tltl)Iiq?e, 

3115,  A  watery  place,  according  to  Dome/day. 

BCugttlatOJ,  A  cut- throat,  or  murderer.——  Siatutum 
tft  preeterea  ut  nullus  occultus  jugulator,  quaks  murderers 
appellant  Angli,  de  catero  chartam  de  regia  gratia  obtineret. 
Thorn.  Walfingbam,  p.  343. 

^ttJUtn  tertaC,  a  yoke  of  land,  in  Dome/day,  contains 
half  a  plow- land,  viz.  Odo  tenet  de  epifcopo  unum  jugum 
terrx,  ^  eji  dimid.  carucatie.  So  alfo  i  Inji,  fol.  5,  a. 
So  in  Domefday,  Unum  jugum  de  ora,  &  unum  jugum  de 
herce;  i.  e.  The  rent  of  a  yoke  of  land,  and  another 
yoke  of  land  to  plough.     Gale  760. 

3iunratC,  To  ftrew  rulhes,  as  was  of  old  the  cuftom  of 
actommodating  the  parochial  church,  and  the  very  bed- 
chamber of  princes.  Terra  in  Ailejbury  tenentur  per 
fervitium  inveniendi  domino  Regi  cum  venerit  apud  Ailejbury 
in  ajiate  Jlramen  ad  leilum  fuum  &  prater  hoc  herbain  ad 
juhcandam  cameram  fuam. Pat.  14  Ed.  i. 

3!uncan'a  or  SlOnracia,  (from  >««/,  the  Latin  word 
for  a  rulh  ;)  Is  a  foil  or  place  where  ruflies  grow.  Co. 
en  Lift.  fol.  5.  Cum  pifcariis,  turbariis,  juncariis,  £ff  cem- 
munibus  pajluris  ad  mejfuagium  pradiiium  pertiri'.  Pat. 
6  Ed.  3.  p.  I.  m.  25. 

31ttttttum  juncta,  A  meafure  of  fait.  2  Men.  Ang. 
p.  99. 

35ura  regalia.    See  Uegalta, 

jurats,  (Jurati,  mentioned  in  ftat.  2^3  Ed.  6. 
cap.  30.  as  the  mayor  and  jurats  of  Maidjlone,  Rye,  Win- 
chelfey,  Tenterdon,  l^c.)  Are  in  the  nature  of  aldermen, 
for  government  of  their  feveral  corporations :  And  the 
name  is  taken  from  the  French.,  where  (among  others) 
there  are  Major  (J  jurati  SueJJenfes^  tfc.  See  Choppin 
Doman.  Fran.  lib.  3.  ///.  20.  fc£}.  11.  pag.  530.  So 
Jerfey  hath  a  bailifFand  lvtt\ve  jurats,  or  fworn  afliftants, 
to  govern  the  ifland.  Cam.  Romney- Marjh  is  incorporate 
of  one  bailiff,  24  jurats,  and  the  commonalty  thereof, 
by  charter,  dot.  23  Feb.  I  Ed.  4.  See  Hijl.  of  Imbanking 
and  Draining,  fol.  34.  b.  Jurats  are  alfo  fometimes 
taken  for  juries,  as  in  13  Ed.  i.  c.  26. 

lurttliral  Hai'S,  (Dies  juridid,)  Days  on  which  the 
law  is  adminiftercd,  days  in  court.     See  3Dif|S. 

3Itttt&DtCtion,  (f tirifdi^iio,)  Is  an  authority  or  power 
given  which  a  man  hath  to  do  jufti^e  in  caufes  of  com- 
plaint made  before  him  ;  of  which  there  are  two  kinds : 
the  one  which  a  man  hath  h'>j  reafon  of  his  fee,  and  by 
virtue  thereof  does  right  in  all  plaints  concerning  the 
lands  of  his  fee:  the  other  is  a  jurifdi^ion  given  by  the 
Prince  to  a  bailiff.  Which  divifion  we  have  in  the  Cujlu- 
mary  of  Normandy,  cap.  2.  which  is  not  unapt  for  the  prac- 
tice of  our  commonwealth  ;  for  by  him  whom  they  call  a 
bailiff,  we  may  underftand  all  that  have  commiffion  from 
the  Prince  to  give  judgment  in  any  caufe.  See  Sir  Ed- 
ward Coke's  Prcaemium  to  his  4  Infl,     The  Civilians  di- 
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vide  furifdiiiionem  into  Imperium  &  jurifdi(3ion£m,'  y 
imperium   in  merum   £5?  niixtum.     Cowell.      See  CoUtt 

Jnfccto?  rotirts;. 

3urtS  Itttum,  Is  a  writ  which  lies  for  the  incumbent, 

whofe  predecefTor  hath  alienated  his  lands  and  tenements. 
The  divers  ufes  whereof  fee  in  Fitz.  Nat.  Btev.  fol.  ^'i. 

By  flat.  14  Ed.  3.  c.  17.  Parfons,  vicars  and  wardens 
of  chapels,  fhall  have  their  writs  of  juris  utrum  of  tene- 
ments annexed  or  given  perpetually  in  alms  to  vicarages 
or  chafcls,  and  recover  by  other  writs  in  their  cafe  as 
parfons  of  churches  or  prebends. 

31ui'nalf,  The  journal  or  diary  of  accounts  in  a  reli- 
gious houfe.-< Ut  paiet  per  jurnale  hoe  anno ut  patit 

per  pradiilum  jurnale.  Paroch.  Antiq.  p.  57 1.  From  the 
French  yo^r,  a  day;  vihence  journey  was  at  firft  properly 
but  one  day's  travel.  And  our  ploughmen  now  ufe  the 
word  in  a  drift  and  original  fenfe  ;  for  they  call  one  day's 
travel  or  work  at  plough,  a  journey  or  journe.  Hence  a 
journeyman  is  one  who  works  by  the  day,  tff.  CowtS^ 
edit.  1727. 

3!ttrnClJlttn,  A  journey,  or  one  day's  travelling.—— 
Cowell,  edit.  1727. 

3EurO?,  (Jurator,)  One  of  thofe  twenty-four  or  twelve 
men,  which  are  fworn  to  declare  a  truth  upon  fuch  evi- 
dence as  fhall  be  given  them  touching  the  matter  in  que- 
ftioni     Cowell,  edit.  l-]!-].     See  3!»rp» 

S.ttrp,  (Jurata,)  May  be  derived  from  the  Latin  /*«- 
rare,  to  fwear,  and  fignifies  either  twenty-four  or  twelve 
men,  fworn  to  inquire  of  the  matter  of  fa<3,  and  declare 
the  truth  upon  fuch  evidence  as  fhall  be  delivered  t« 
them,  touching  the  matter  in  queftion.  And  obferve, 
that  in  England  there  are  three  forts  of  trials,  viz.  one 
by  parliament,  another  by  battle,  and  the  third  by  af£fe 
or  jury.  Smith  de  Rep.  Ang,  lib.  2.  cap.  5,  6,  7.  Of 
the  two  former  read  him,  and  fee  Battle,  Combat,  and 
Parliament.  The  trial  by  ailife,  (be  the  aftion  civil  ot 
criminal,  publick  or  private,  perfonal  or  real);  is  referred' 
for  the  faft  to  a  jury,  and  as  they  find  it,  fo  pafieth  the 
judgment ;  and  the  great  favour  that  by  this  the  King 
fhews  to  his  fubjefls,  more  than  the  Princes  of  other 
nations,  you  may  read  in  Glanvil,  lib.  2.  cap.  7.  where 
he  calls  it.  Regale  benefidum  dementis  principis  de  confilit 
procerum  populis  indultum,  quo  vita  hcminum  i^  flatus  inte- 
gritati  tarn  falubriter  corffulitur,  ut  in  jure,  quod  quis  in 
libera  foli  tenemento  poffidet,  retinendo,  duelli  cafum  decli- 
nare  pofftnt  homines  amhiguum,  isfc.  This  jury  is  not  only 
ufed  in  circuits  of  juftices  errant,  but  alfo  in  other  courts 
and  matters  of  office,  as  if  the  efcheator  make  inquifition 
in  any  thing  touching  his  office,  he  doth  it  by  jury  or 
inqucft.  If  the  coroner  enquire  how  a  fubjeft  found 
dead,  came  to  his  end,  he  ufeth  an  inqucft.  The  juftice»i| 
of  peace  in  their  quarter-feflions,  the  (herilFin  his  county 
and  turn,  the  bailiff  of  a  hundred,  the  fteward  of  a  court* 
leet  or  court  baron,  if  they  inquire  of  any  offence,  0|> 
decide  any  caufe  between  party  and  party,  they  do  it  ilk- 
the  fame  manner :  So  that  where  it  is  faid,  all  things  arc 
triable  by  parliament,  battle  or  affife,  affife  in  this  place 
is  taken  for  a  jury  or  inqueft,  impantlled  upon  any  cauftt 
in  a  court  where  this  kind  of  trial  is  ufed  ;  and  though 
it  be  commonly  fuppofed  that  this  cuftom  of  ending  and- 
deciding  caufes  proceeded  from  the  Saxons  and  Britaitt^' 
and  was  of  favour  permitted  to  us  by  the  Conqueror ;  ye^ 
we  find  by  the  Grand  Cujlumary  of  Normandy,  cap.  24. 
that  this  courfe  was  likewife  ufed  in  that  country  ;  foP 
affife  is  in  that  chapter  defined  to  be  an  affembly  of  wife 
men,  with  the  bailiff,  in  a  place  certain,  at  a  time  af- 
figned  forty  days  before,  whereby  juffice  may  be  doneia>< 
caufes  heard  in  that  court ;  of  ihis  cuitom  alfo,  and  thofe 
knights  of  Normandy,  Johannes  Taber  inaketh  mention  in< 
the  Rubrick  of  the  title  De  Mtlitari  Tejlamento,  in  Injliiut. 
This  jur)',  though  it  appertains  to  moft  courts  of  the 
Common  law,  yet  it  is  mofl  notorious  in  the  half-year 
courts  of  the  juftices  errant,  commonly  called  the  Great 
Affife s  ;  and  in  the  quarter-feffions,  and  in  them  it  is  moft 
ordinarily  called  ijury,  and  that  in  civil  caufes ;  whereas  in 
other  courts  it  is  termed  oftner  an  inqueft,  and  in  the 
court-baron,  a  jury  of  the  homage  :  In  the  jreneral  affife,- 
there  are  ufuaily  marv  juriis,  becaufe  there  are.ftore  of 
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dauTcs  both  civil  and  criminal,  conimonly  to  be  tried ; 
whereof  one  is  called  The  grand  jury,  and  the  reft  Peiit 
juiiis,  wliereof  it  feemeth  there  (hould  be  one  for  every 
hundred.  Lamb.  Errenarch.  lib.  4.  cap.  3.  pag.  384. 
The  grand  jury  confifts  ordinarily  of  tu'enty-four  grave 
fabdatitia!  gentlemen  or  fome  of  the  better  fort  of  yeo- 
men, chofcn  indifferently  by  the  flieriff  out  of  the  whole 
(hire  to  confider  of  all  bills  of  indictment  preferred  to  the 
court,  which  they  do  either  approve  by  writing  upon 
ihem  EiUa  vera,  or  difallow  by  indorfing  Ignoramus : 
Such  as  they  do  approve,  if  they  touch  life  and  death,  are 
farther  referred  to  another^ar^  to  be  confidered  of,  becaufe 
the  cafe  is  of  fuch  importance;  but  others  of  lighter 
moment  are,  upon  their  allowance^  without  more  work, 
6ned  by  the  Bench,  except  the  party  traverfe  the  indi£t- 
ment,  or  challenge  it  for  infufficiency,  or  remove  the 
caufe  10  a  higher  court  by  certiorari  j  in  which  two  for- 
mer cafes  it  is  referred  to  another  jury^  and  in  the  latter 
traiifmitted  to  a  higher  court.  Lamb.  Eir.  lib.  4.  cap.  7. 
And  prefently  upon  the  allowance  of  this  bill  by  the  grand 
inqueft,  a  man  is  faid  to  be  indiifted  ;  fuch  as  they  dif- 
allow, are  delivered  to  the  Bench,  by  whom  they  are 
forthwith  cancelled  or  torn.  The  petit  jury  confifts  of 
twelve  men,  impanelled  as  well  upon  criminal  as  upon 
civil  caufes  :  Thofe  that  pafs  upon  offences  of  life  and 
death,  do  bring  in  their  verdid  either  Guilty  or  Not 
guilty;  whereupon  the  prifoner,  if  he  be  found  guilty^  is 
faid  to  be  convifled,  and  fo  afterwards  receiveth  his  judg- 
ment and  condemnation,  or  otherwife  is  acquitted,  and 
fet  free.  Of  this  read  Forttfcue,  cap.  47.  Thofe  that 
pafs  upon  civil  caufes  real,  are  all,  or  fo  many  as  can 
conveniently  be  had,  of  the  fame  hundred,  where  the 
land  or  tenement  in  queftion  doth  lie,  being  four  at  leaft, 
and  they  upon  due  examination  bring  in  their  verdidt 
•ither  for  the  demandant  or  tenant.  Of  this  alfo  fee 
Fartefcue,  cap.  25,  26.  According  to  which,  judgment 
jaffeth  afterward  in  the  court,  where  the  caufe  began  : 
fVnd  the  reafon  hereof  is,  becaufe  thefe  juftices  of  aflife 
irc  in  this  cafe,  for  the  eafe  of  the  country  only,  to  make 
he  verdift  of  the  jury  by  virtue  of  the  writ  called  niji 
rius,  and  fo  return  it  to  the  court  where  the  caufe  is 
iepending.  See  Ni/t  prius,  and  Lanbard  in  his  Expli- 
ation  of  Saxon  words  vetbo  Cenluria  ;  fiis  words  are  thefe, 
njingulis  centuriis  cemitia  funto,  atque  libera  conditionis  viri 
\  'uodiiii  atate  fuperiores,  una  cum  prapoftto  facra  tenentes, 
uranlo,  je  adeo  virum  aliquem  innocentem  hand  condemna- 
urasy  fonttmve  abfoluturos.  See  alfo  the  Ctijlumary  of  Nor- 
landy,  cap.  69.  See  Twehe  men,  and  Lombard's  Eiren. 
b.  4,  c.  3.  pag.  384.  Mr.  Sberingham,  in  his  De  Amr- 
wum  Gentis  Origine,  derives  the  origin  of  our  jury  from 

great  antiquity  :^od  auiem  Wodenus  {Afgardits  Rex) 
icitur  dtiedecim  regni  proceres  fibi  affumpjijjie,  itfdemque  jurif- 
itendi  in  populum  provinciam  dedijfe,  hinc  forte  ilia  nunquarh 
pud  nos  fain  laudanda  confuetudo  invaluit,  qua  duodecim 
tratis  viris,  quos  patrio  fermone  a  jury  idcirco  vocamus. 
Ha  juris  decernendi  i^  litium  expediendi  potejias  conceffa  ejl, 
.  272.  This  trial  by  jury  was  anciently  called  Duo- 
ecim  virale  judicium.  We  read  it  likewife  in  the  laws 
f  King  /Ethelred,  made  by  him  at  iVantage,  a  town  in 
hfkPiire,  viz.  Habeantur  placita  in  ftngulis  ivapemaiiis  ut 
reuni  feniores  duodecim  Thayni  y  prtepofitus  cum  eis  jurent 
iptr  fanSiuarium  quod  eis  dabatur  in  manus,  quod  neminem 
irucentem  velint  accufare  vel  noxium  concelare.  'Tis  true, 
lb  may  feem  to  intend  the  number  of  the  judges,  and  not 
f  the  jury :  But  the  jury  themfelves  in  fome  cafes  are 
idges,  that  is,  they  are  judges  of  the  faft,  and  the  judge 

bound  to  give  fentence  according  to  their  verdifl  of  the 
ift.     Cowell,  edit.  1727. 

The  trial  per  pais,  or  by  a  jury  of  one's  country,  is 
iftly  efteemed  one  of  the  chiefefl  excellencies  of  our  con- 
itutioii ;  for  what  greater  fecurity  can  any  perfon  have 
»  his  life,  liberty  or  eftate,  than  to  be  fure  of  not  being 
tvefled  of,  or  injured  in  any  of  thefe,  without  the 
;nfe  and  verdidt  of  twelve  honeft  and  impartial  men  of 
is  neighbourhood  .?  Hence  we  find  the  Common  law 
:rein  confirmed  by  Magna  Charta,  cop.  29.  Nullus  liber 
mo  capiatur,  ^c.     Fortefc.  de  Laud.  Leg.  Ang.  cap.  25. 

».  Lit.  155,      Co.  Preface  to  ^d  and  8r*  Report. 
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Likewife  the  iutJiority  of  this  trial,  and  its  being  pe- 
culiar to  us,  have  been  taken  notice  of,  as  matters  which 
refleft  honour  on  our  conftitution  ;  for  tho'  there  were 
anciently  feveral  other  methods  of  trial,  fuch  as  by  battle, 
ordeal,  i^c.  yet  have  they,  from  the  inconveniencies  at- 
tending them,  been  laid  afide;  and  this  alone  cultivated 
and  improved,  as  the  beft  method  of  inveftigating  truth. 
Sptlm.  Glojf.  verbo  Jurata.     Glan.  lib,  2.  cap.  7. 

1.  Statutes  concerning  juries. 

2.  IFho  are  exempted  from  fervin^  en  juries. 

3.  Of  the  feveral  kinds  of  juries,  and  jury  procefs  \  and 
manner  of  compelling  a  jury  to  appear. 

4.  By  whom  the  jury  procejfes  are  to  be  executed,  and 
the  jury  convened ;  in  what  time  fuch  procejfes,  and  what 
number  of  jurors,  are  to  be  returned. 

5.  In  what  cafes  and  in  what  manner  fpetial  juries  are 
appointed. 

6.  For  what  mifdemeaners  jurors  are  piinijhable, 
1.  Statutes  concerning  juries. 

Stat.  Marleber.  52  Hen.  3.  cap.  14.  Concerning  char- 
ters of  exemption,  and  liberties,  that  the  purchafers  fhall 
not  be  impanelled  in  aiSfcs,  juries  and  inquefts,  if  their 
oaths  be  fo  requifite  that  without  them  juftice  cannot 
be  miniftred,  as  in  great  afTifes,  perambulations,  and  in 
deeds  where  they  be  named  for  witnefles,  or  in  attaints, 
and  in  other  cafes  like,  they  ftall  be  compelled  to  fwear, 
faving  to  them  at  ariother  time  their  exemption. 

Stat.  Wejlm.  2.  13  Edw.  i.  cap.  38.  In  one  affife  no 
more  (hall  be  fummoned  than  twenty-four;  and  old  men 
above  feventy  years,  and  fuch  as  be  fick  at  the  time  of 
the  fummons,  or  not  dwelling  in  that  country,  fliall  not 
be  put  in  juries  or  petty  affifes ;  and  if  fuch  afEfes  and 
juries  be  taken  out  of  the  fhire,  none  (hall  pafs  in  them 
but  thofe  that  may  difpend  40 x.  yearly  at  leaft,  except 
fuch  as  be  witneffes  in  writings;  neither  (hall  this  (tatute 
extend  to  great  afTifes  ;  and  if  the  (herifFor  bailiffs  offend 
in  any  point  of  this  (tatute,  and  thereupon  be  convifl-, 
darhages  (hall  be  awarded  to  the  parties  grieved,  and 
they  (hall  neverthelefs  be  amerced  to  the  King;  and 
juftices  afTigned  to  take  aflifes  (hall  have  power  to  hear 
plaints  as  to  the  articles  in  this  (tatute. 

Stat,  21  Ed.  i.Jlat.  I.  No  (heriff  nor  bailiff  (hall  put 
in  any  recognizance  that  (hall  pafs  out  of  their  proper 
bailiwicks  any,  except  thejr  have  lands  to  the  yearly  value 
of  an  \oos.  at  leaft.  And  this  (tatute  (hall  not  reftrain 
the  laft  ftatute  of  IVeJlminJler,  cap.  38.  fo  that  within  the 
county  before  juftices  of  the  King,  afligned  to  the  taking 
of  inquefts  or  other  recognizances,  none  (hall  be  impa- 
nelled except  he  have  lands  to  the  yearly  value  of  40/. 
and  likewife  faving  that  before  juftices  errant,  and  alfo  in 
cities,  boroughs  and  other  market-towns,  it  fliall  be  done 
as  it  hath  been  accuftomed. 

Stat.  28  Edw,  I.  flat.  3.  cap.  9.  No  (heriff  nor  bai- 
liff (hall  impanel  in  juries  too  many  perfons,  nor  other- 
wife  than  is  ordained  by  the  (tatute,  and  they  (hall  put 
in  the  jury  fuch  as  be  next  neighbours,  mofl  fufficient  and 
leaft  fufpicious ;  and  he  that  otherwife  doth,  and  is  at- 
tainted thereupon,  (hall  pay  the  plaintiff  his  damages 
double,  and  be  grievoufly  amerced  to  the  King. 

Stat.  33  Edw.  I.  ftat.  4.  Of  inquefts  to  be  taken 
wherein  the  fCing  is  ^'arty,  notwithftanding  it  be  alleged 
that  the  jurors  or  fome  of  them,  be  not  indifferent  for 
the  King,  yet  fuch  inquefts  (hall  not  remain  untaken 
for  that  caufe ;  but  if  they  that  fue  for  the  King  will 
challenge  any  of  thofe  jurors,  they  (hall  afSgn  a  caufe, 
and  the  truth  of  the  challenge  (hall  be  inquired  of; 

Stat.  5  Edw.  3.  cap.  10.  If  any  juror  in  afSfes,  ju- 
ries or  inquefts,  take  of  the  one  party  or  the  other,  and 
be  thereof  attainted,  he  (hall  not  be  put  in  any  affifes 
juries  or  inquefts,  and  neverthelefs  he  fhall  be  comman- 
ded to  prifon,  and  further  ranfomed  at  the  King's  will; 
and  the  jultices  before  whom  fuch  affifes,  i^c.  (&all  pafs, 
(hall  have  power  to  inquire  and  determine  according  19 
this  ftatute. 

Stat. 
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Stat.  25  Edw.  3.  fiat.  5.  tap.  3.  No  indiflor  (hall 
be  put  in  inquefts  upon  the  deliverances  of  the  indictees 
of  felony  or  trefpafles,  if  he  be  challenged  for  the  fame 
caufe. 

S:at.  34  Edw.  3.  cap.  4.  Panels  fliall  be  tt:ade  of  the 
next  people  not  fufpefled  nor  procured  ;  and  the  (herifFs, 
coroners  and  other  minifters,  which  do  againft  the  fame, 
(hall  be  punifiied,  before  the  juflices  take  the  inqueft,  ac- 
cording to  their  trefpafs,  as  well  againfl  the  King  as 
againft  the  party. 

Stat.  34  Edw.  3.  cap,  8.  In  every  pica  whereof  the 
inqueft  or  affife  doth  pafs,  if  any  of  the  parties  will  fue 
againft  any  of  the  jurors,  that  they  have  taken  of  his 
adverfary,  or  of  him,  for  their  verdi£V,  he  (hall  have  his 
plaint  by  bill  prefentiy  before  the  juftices  before  whom 
they  did  fwear,  and  if  the  juror  plead  to  the  country, 
the  inqueft  fhall  be  taken  forthwith  ;  and  if  any  other 
than  the  parly  will  fue  for  the  King  againft  the  juror;  it 
(hall  be  heard  ;  and  if  the  jurors  be  attainted  at  the  fuit 
of  •other  than  the  party,  he  that  fueth  (hall  have^haif  the 
fine  ;  and  the  parties  to  the  plea  (hall  recover  their  da- 
mages by  the  taxing  of  the  inqueft  ;  and  the  juror  fo  at- 
tainted (hall  have  imprifonment  one  year,  which  fhall 
not  be  pardoned  ;  and  if  the  party  will  fue  by  writ.before 
other  juftices,  he  (hall  have  the  fuit  in  the  form  afore- 
faicf. 

Stat.  38  Edw.  3.  flat.  1.  cap.  12.  If  any  jurors  do 
take  any  thing  of  the  plaintiff  or  defendant  to  fay  their 
verdifl,  and  thereof  be  attainted  by  the  procefs  contained 
in  ftat.  34  Edw.  3.  cop.  8.  be  it  at  the  fuit  of  the  party 
that  will  fue  for  himfelf  or  for  the  King,  or  at  the  fuit 
of  any  other,  every  of  the  faid  jurors  fliall  pay  ten  times 
as  much  as  he  hath  taken ;  and  he  that  will  fue  (hall 
have  the  one  half,  and  the  King  the  other  ;  and  all  im- 
braceors  to  procure  fuch  inqueft  for  gain  (hall  be  pu- 
ni(hed  as  the  jurors ;  or  if  the  juror  or  imbraceor  have 
not  whereof  to  make  gree,  he  (hall  have  imprifonment 
for  one  year  j  and  no  juftice  Or  other  minifter  (hall  in- 
quire of  office  upon  the  points  of  this  article,  but  only 
at  the  fuit  of  the  party  or  of  other. 

Stat.  42  Edw.  3.  cap.  11.  No  inqueft  but  affifes 
and  deliverances  of  gaols  (hall  be  taken  by  writ  of  nift 
frius, 'nor  in  other  manner,  before  that  the  names  of  all 
that  (hall  pafs  in  the  inquefls  be  returned  in  court  j  and 
the  (heriffs  fliall  array  the  panels  in  aflifes  four  days  at 
leaft  before  the  feffions  of  the  juftices  ;  upon  pain  of 
2:0 /.  and  bailiffs  of  franchifes  fuaU  make  their  anfwer  to 
the  (herifFs  fix  days  before  the  fefllons,  upon  the  fame 
pain  ;  and  in  all  panels  arrayed  by  the  (herifFs  or  bai- 
liffs (hall  be  put  the  moft  fubftantia!  people  and  worthy 
of  faith,  and  not  fufpe£t,  and  the  nigheft. 

Stat.  1 1  fien.  4.  cap.  9.  No  indiflment  fhall  be 
made  but  by  inqueft  of  lawful  people,  returned  by  the 
(heriffs  or  bailiffs  of  franchifes,  without  any  denomina- 
tion before-hand  made  according  to  law  ;  and  if  any  in- 
didment  be  made  to  the  contrary,  the  fame  (hall  be 
void. 

Stat.  2  Hen.  5.  fiat.  2.  cap.  3.  No  perfon  (hall 
pafs  in  any  inqueft  upon  trial  of  the  death  of  a  man, 
nor  betwixt  party  and  party  in  plea  real  or  perfonal 
whereof  the  debt  or  damage  amounts  to  forty  marks,  if 
he  have  not  lands  of  the  yearly  value  of  40  f.  fo  that 
it  be  challenged  by  the  party, 

Stat.  8  Edw.  4.  cap.  3.  Every  juror  that  (hall  be 
impanelled  and  returned  within  th6  county  of  Aliddlefi.v 
in  the  King's  courts,  at  every  fourth  day  of  the  return 
(hall  be  demanded  ;  and  all  perfons  impanelled  in  thofe 
courts,  that  appear  at  the  faid  day,  their  appearance  (hall 
be  recorded  ;  and  every  default,  eflbin  and  other  delay 
of  any  plaintiff"  or  defendant  in  any  perfonal  a£lion  fliall 
be  adjudged,  adjourned  and  allowed,  as  before  this  ftatute. 
Stat.  I  Ric.  3.  cap.  4.  No  bailiff,  nor  other  officer, 
(hall  return  in  any  panel  any  perfon  \a  any  the  (heriff's 
turns,  but  fuch  as  be  of  good  fame,  and  having  lands 
of  freehold  within  the  counties,  to  the  yearly  value  of 
20  s.  at  leaft,  or  copyhold,  to  the  yearly  value  of  26  s. 
8  d.  and  if  any  bailiff  or  other  officer  return  any  perfon 
contrary  to  this  flatute,  he  (hall  lofe  for  every  peribn    fo 
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returned  40  s.  and  the  flieriff  other  40  ;.  the  one  hajf  (« 
the  King,  and  the  other  half  to  the  party  that  will  fue 
by  adlion  of  debt,  S^c.  and  every  indictment  before  any 
(heriff  in  his  turn  otherv.'ife  taken  (hall  be  void. 

Stat.  II  Hen.  7.  cap.  21.  fe^.  I.  No  perfon  (hall  be 
impanelled  in  any  jury  in  London,  except  he  be  of  landi 
or  chattels  to  the  value  of  forty  marks  ;  and  no  perfoJi 
(hall  be  impanelled  in  any  jury  in  the  faid  city  for  land* 
or  tenements,  or  aftion  perfonal  wherein  the  debt  or  da- 
mages amount  to  forty  marks,  except  he  be  in  lands  an4 
goods  to  the  value  of  a  hundred  markj,  and  the  fame 
caufe  of  challenge  fliall  be  admitted  as  a  principal  chal* 
lenge  ;  and  every  fuch  perfon  fummoned  to  appear  in  an* 
jury  before  any  of  the  judges  of  the  fame  city,  makint 
default  at  firft  fummons,  fhall  lofe  in  ifiues  12^,  and  at 
the  fecond  default  2  s.  and  fo  at  every  fuch  default  the 
iffiies  to  be  doubled  ;  and  all  fuch  ifTues  loft  in  the  mayor'j 
court  (hall  be  levied  to  the  ufe  of  the  mayor  and  com* 
monalty ;  and  all  fuch  ifiues  loft  in  the  (herifFs  courti 
(hail  be  levied  to  the  ufe  of  the  (herifFs  toward  their  fee* 
farm.     See  the  reji  of  this  aH  in  Attaint. 

Stat.  3  Hen.  8.  cap.  12.  All  panels  returned,  which 
be  not  at  the  fuit  of  any  party,  that  (hall  be  made  b# 
every  (heriff  and  their  minifters  afore  any  juftices  of  gaol* 
delivery,  or  juftices  of  peace  in  their  fell  ons,  to  inquire 
for  the  King,  (hall  be  reformed  by  puttinp  to  and  taking 
out  of  names,  by  the  difcretion  of  the  ju-ices ;  and  the 
fame  juftices  (hall  comnund  every  (herifl  and  their  mi* 
nifters  to  put  other  perfons  in  the  panel  by  their  difcre* 
tions ;  and  if  any  (heriff  or  other  minifters  do  not  return 
the  panels  fo  reformed,  fuch  (heriff  or  minifter  (hall  for- 
feit 20/.  the  one  half  to  the  King,  and  the  other  half  ta 
him  that  will  fue  for  the  fame  by  aftion  of  debt,  I3t. 
and  the  King's  pardon  (hall  be  no  bar  againft  the  parties 
that  fliall  fue: 

S;at.  4  Hen.  -8.  cap.  3.  fiSi.  2.  For  all  iffues  to  be  loft 
in  the  mayor's  court,  according  to  flat.  11  Hen.  7.  cap. 
21.  it  (hall  be  lawful  to  the  mayor  to  diftrain  ;  and  in 
like  manner  it  (hall  be  lawful  to  the  (herifts  to  diftrain  (bit 
fuch  ifiues  loft  in  their  court?. 

Seii.  4.  The  (herifFs  of  London  (ball  have  pOwer  to  re- 
turn in  panels  or  arrays  of  all  afSlions  in  the  courts  of 
King's  Bench  and  Common  Pleas,  or  Exchequer,  perfons 
being  citizens,  having  goods  to  the  value  of  100  marks, 
to  try  the  ifiues  joined  in  fuch  aftion,  as  other  perfons 
having  lands  of  the  yearly  value  of  40  J. 

Sen.  5.  The  (hcriftsof  the  faid  city  (hall  return  upon 
the  firft  diftrefs  upon  every  of  the  jurors  20 d.  and  upon 
the  fecond  diftrefs  i^od.  and  upon  every  diftrefs  after  that 
the  double,  till  a  full  ji:ry  appear;  and  the  (heriffs  that 
(hall  make  any  return  contrary  to  the  form  aforefaid  (hall 
forfeit  10/.  the  one  half  to  the  King,  and  the  other  half 
to  the  party  that  will  fue. 

Stat.  5  Hen.  8.  cap:  5.  feB.  3.  Tlie  a£l  4  Hen.  9. 
cap.  3.  (hall  be  expounded,  that  the  (heriffs  be  bound  fo 
return  at  every  firft  diftrefs  of  niji  prius,  to  be  had  at  St. 
Martins  upon  every  of  the  jurors,  20  d.  and  upon  the 
fecond  diftrefs  of  nifi  prins,  40^.  and  upon  every  diftrefs 
of  nifi  prius  after  that  the  double,  till  a  full  jury  appear; 
and  no  (heriff  (hall,  forfeit  by  force  of  the  faid  ftatute  fbt 
any  return,  except  only  upon  writs  of  diftrefles  before 
juftices  of  niJi  prius  within  the  faid-  city ;  and  upon  all 
other  procefles  awarded  out  of  the  faid  courts  or  Excftf' 
quer,  it  (hall  be  lawful  to  the  (heriffs  to  make  their  (t^ 
turns  as  they  were  wont  to  do. 

Stat.  2^  Hen.  8.  cop.  13.  fiB.  i.  Every  perfon  being 
the  King's  natural  fubjcdt,  who  do  enjoy  the  liberties 
of  any  city,  borough  or  town  corporate,  where  he  dwet- 
leth,  being  worth  in  goods  to  the  value  of  40  /.  (hall  be 
admitted  in  trial  of  murders  and  felonies  in  every  feffioni 
and  gaol-delivery  for  the  liberty  of  fuch  cities,  tS'f.  allwii 
they  have  no  freehold.  " 

Sect.  2.  Provided  that  this  aiSt  do  not  exterfd'  ttj  BJ^ 
knight  or  efqnire  Hwelling  in  ,:ny  fuch  city.ds'r. 

Stat.  35  Hen.  8.  cap.  6.  fid.^-^.  "I.t  every  cafe  wKert 
fuch  perfons,  as  fhould  pafs  Opon  the  (rial  of  any  iffl/' 
joined  in  the  Icing's  courts  z\..WeJh»iii/ier,  ought  by  h^ 
to  difpeiid  40  J:    bv  the-  ^xa'    of^  &cd);;ld',    ilic   vtIit;  " 
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venire  facias  fiiall  be  in  this  form :  Rex,  ^c.  PracclpttnUs, 
'Jc.  quod  venire  facias  coram,  i^c.  1 2  liberos  et  legates  ho- 
mines de  vifn.  de  B.  quorum  quilibet  habeat  quadraginta 
''olid'  terrac,  tenementorum  vcl  rcddituum  per  annum  ad  minus, 
tier  quos  rei  Veritas  melius  fciri  poterit.  Et  qui  nee,  (Jc. 
And  where  it  is  not  requifue  that  the  perfons  (hall  dif- 
Mnd  40  f.  by  the  year  of  freehold,  the  writs  of  venire 
Khali  be  ma^le  after  the  form  aforefaid,  omitting  this  claufe, 
juorum  quilibet, ^'c.  and  upon  every  venire  that  Ihall  have 
ithe  faid  claufe,  quorum  quilibet,  i^c.  the  flierifF  (hall  not 
return  any  perfon  unlefs  he  may  difpend  401.  by  the  year 
Df  freehold,  out  of  ancient  demefne,  within  the  county  ; 
jnd  alfo  (hall  return  in  every  fuch  panel  fix  hundredors, 
if  there  be  fo  many  within  the  hundred,  where  the  venue 
lietb ;  upon  pain  to  forfeit  for  every  perfon  that  cannot 
.jifpend  40  j.  by  the  year,  7.0  s.  and  for  every  hundredor 
emitted  in  fuch  leturn,  20^.  and  in  every  venire  wherein 
:he  claufe  quorum  quilibet,  &c.  (hall  be  omitted,  the  (heri(F 
[hall  not  return  any  perfon,  unlefs  he  may  difpend  fome 
lands  or  tenements  of  freehold,  out  of  ancient  demefne, 
ivithin  ihe  county,  and  alfo  (liall  return  in  every  fuch 
oanel  fix  hundredors,  if  there  be  fo  many,  upon  like  pain. 

SeSf.  4.  Upon  every  firft  writ  of  habeas  corpora  or 
\iijirir.gas  with  a  nifi  prius,  delivered  of  record,  the  (he- 
rifFs  (ball  return  in  ifiues  upon  every  perfon  impanelled  at 
eaft5J.  and  at  the  fecond  habeas  corpora  or  dijiringas, 
los.  and  at  the  third  writ,  13J.  4</.  and  upon  every 
vrit  further,  to  double  the  iflues  until  a  full  jury  be 
ifworn;  on  pain  to  forfeit  5/. 

Seii.  6.  In  every  fuch  habeas  corpora  or  diJJringas  with 
;  nifi  prius,  where  the  jury  is  like  to  remain  untaken  for 
lefault  of  jurors,  the  juftices  upon  requeft  made  by  the 
ilaintifF  or  demandant  (hall  have  authority  to  command 
he  (heriiF  to  name  fo  many  other  able  perfons  of  the 
lounty  then  prefent  as  (hall  make  up  a  full  jury,  which 
pcrfons  (hall  ht  added  to  the  former  panel, 

Se£f.  7.  The  parties  (hall  have  their  challenge  to  the 
urors  fo  added  as  if  they  had  been  impanelled  upon  the 
lenire. 

Sel}.  9.  In  cafe  fuch  perfons  as  the  fheriff  (hall  name 
s  aforefaid  be  ptefent  and  do  not  appear,  or  do  wilfully 
yithdriw  themfelvcs,  the  juftices  (hall  fet  fuch  fine  upon 
jch  juror  as  they  (hall  think  good,  to  be  levied  as  ifTues 
jft  by  juror=. 

Se£l.  10.  Where  any  jury  (hall  be  msde  full  by  the 
ommand  of  the  jufliccs,  fuch  perfons  as  were  returned 
1  the  panel  that  (hall  make  default  (hall  lofe  KTues  as  tho' 
lie  jury  had  remained  for  default  of  jurors. 

Si£f.  II.  Upon  a  reafonable  excufe  for  the  default  of 
ny  juror  proved  befo.e  the  juftices  of  affife  or  nift  prius, 
t  the  day  of  their  appearance,  by  the  oaths  of  two  wit- 
lelTes,  the  juftices  (hall  have  authority  to  difcharge  fuch 
uror  of  fuch  forfeiture  of  ilTues;  and  the  (heri(F  (hall  be 
herein  difcharged  of  the  iffues. 

Seil.  12.  If  the  alTife  or  nift  prius  be  difcontinued  for 
lot  coming  of  the  juftices,  or  any  other  occafion,  other 
han  by  default  of  jurors,  the  jurors  (hall  be  difcharged 
)f  any  ifTues,  and  the  (herifF(hall  be  likewife  difcharged 
>f  the  penalties  for  the  non-returning  of  fuch  {(Tues. 

Seil.  1 3.  If  upon  any  fuch  habeas  corpora  or  dijiringas 
with  a  nift  prius,  idues  be  returned  upon  any  hundredors 
br  jurors  where  the  fame  hundredors  and  jurors  (hall 
lot  be  lawfully  fummoned,  the  (herifF  or  minifter  (hall 
ofe  double  fo  much  as  the  ifllies  returned  upon  fuch  hun- 
hedors  or  jurors  (hall  amount  unto;  the  moiety  of  all 
which  forfeitures,  other  than  the  ifTues  to  be  returned 
ipon  the  jurors,  (hall  be  to  the  King,  and  the  other  half 
!o  him  that  will  fue  for  the  fame ;  faving  to  all  perfons 
ill  fuch  right  as  they  (hould  have  to  fuch  ifTues. 

SeB.  14.  This  aft  (hall  not  extend  to  any  city  or 
towns  corporate,  or  to  any  (herifF  or  minifters  in  the 
ame,  but  that  they  may  return  fuch  perfons  as  they  have 
)een  accuftomed  to  do,  fo  that  they  return  like  ifTues  as 
»re  mentioned  in  this  aft. 

Made  perpetual,  2  £dw.  6.  cap.  32. 

Stat.  4^5  Phil,  y  Mar.  cap.  7.  fSi.  2.  Juftices  of 
jffife  and  nifi  prius,  before  whom  any  trial  (hall  be  made 
>y  virtue  of  any  writ  of  habeas  corpora  or  dijiringas  with 

Vol,  II.  N"  q8. 
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a  nifi  prius  (where  the  jury  is  like  to  remain  for  dtfault 
of  jurors)  (hall  have  authority,  upon  reque(t  made  for 
the  King,  or  by  the  party  that  foiloweth  as  well  for  the 
King  as  for  himfelf  upon  any  penal  ftatute,  or  his  at- 
torney, to  command  the  (herifF  to  name  fo  many  able 
perfons  of  the  county  then  prefent,  and  to  add  the  names 
to  the  former  panel  as  (hall  make  a  full  jury. 

Se^i.  3.  Every  claufe  in  the  aft  35  Hen.  8.  cap.  6. 
(hall  be  taken  to  give  the  fame  advantage  to  the  King, 
and  all  fuch  perfons  as  (hall  purfue  any  aftion,  is'c.  for 
the  King  and  the  party,  as  the  plaintifF  in  any  other 
aftion  might  have. 

Stat.  14  Eliz.  cap.  9.  feet,  i.  Where  the  plaintifF  or 
demandant  may  have  upon  his  requeft  to  the  juftices  of 
nifi  prius  in  England,  or  to  the  juftices  of  oyer,  or  of 
affifes,  of  the  twelve  (hires  of  iPales  and  the  counties 
palatines  of  Laneafier,  Chefier  and  Durham,  a  tales  de  cir- 
cumjlantihus,  in  all  fuch  cafes  the  tenants,  aftors,  avow- 
ants  and  defendants  (if  the  plaintifFs  or  demandants  (hall 
forbear  to  pray  the  fame)  may  upon  their  requeft  have 
by  the  fame  juftices  the  tales  unto  them  granted  in  like 
manner  as  the  plaintifF  or  demandant  may. 

Sect.  2,  In  all  popular  aftions  in  the  Queen's  courts  of 
record  upon  penal  laws,  wherein  any  perfon  (hall  fue  as 
well  for  the  Queen  as  himfelf,  the  defendants  (hall  be 
admitted  to  pray  a  tales  de  circumfiantibus, 

Stat.  27  EUt..  cap.  6.  feet,  1.  Where  jurors  returned 
for  trial  of  any  i(rues  in  the  courts  of  King's  Bench, 
Common  Pleas  or  Exchequer,  or  before  juftices  of  aflife, 
by  the  laws  now  in  force  ought  to  have  freehold  of  the 
yearly  value  of  40 r.  in  every  fuch  cafe  the  jurors  (hall 
have  eftate  of  freehold  to  the  yearly  value  of  4/.  at  leaft  j 
and  the  writs  of  venire  facias  (hall  be  in  this  form  :  Re- 
gina,  i^c.  Praecipimus,  bfc.  quod  venire  facias  coram,  i^c. 
duodecim  liberos  et  legales  homines  de  vicineto  de  B.  quorum 
quilibet  habeat  quatuor  libras  terrae,  tenementorum  vel  red- 
dituum  per  annum  ad  minus,  per  quos  rei  Veritas  melius 
fciri  poterit.  Et  qui  nee,  i^c.  And  upon  fuch  writ  the 
(heriff  (hall  not  return  any  perfon  unlefs  he  may  difpend 
4/.  in  the  year  of  freehold,  out  of  ancient  demefne, 
within  the  county ;  upon  pain  to  forfeit  for  every  perfon 
20  s. 

Sect.  2.  Upon  every  firft  writ  of  habeas  corpora  or 
di/iringas  with  a  nifi  prius  delivered  of  record,  the  (herifF 
(hall  return  in  ifTues  upon  every  perfon  impanelled  at  leaft, 
lOJ.  and  at  the  fecond  writ,  20^.  and  the  third  writ, 
30  r.  and  upon  every  writ  further  to  double  the  iflues, 
until  a  full  jury  be  fworn ;  upon  pain  to  forfeit  for  every 
return  contrary  to  the  form  aforefaid,  5/. 

Sect.  3.  If  any  flierifF  or  other  minifter  return  any 
perfon  in  any  jury,  wherein  he  (hall  for  default  of  ap- 
pearance lofe  any  ifTues,  where  in  truth  fuch  perfon  (hsU 
not  be  fummoned,  the  fame  (heri(F,  i^fc.  (hall  forfeit  to 
the  perfon  fo  returned  double  the  value  of  the  ifl'ues  loft. 

Sect.  4.  If  any  (herifF,  under-(herifF,  isic.  or  bailifF  of 
franchife,  (hall  take  any  money  or  other  profit,  or  any 
agreement  to  have  any  profit  for  the  not  returning  of 
any  perfon  to  be  fworn  as  juror  for  the  trial  of  any  ifTue 
joined  before  any  juftices,  every  (herifF,  &c.  fo  offending 
(hall  forfeit  5  /.  the  one  moiety  to  the  Queen,  and  the 
other  moiety  to  fuch  perfon  as  will  fue  for  the  fame  in 
any  court  of  record. 

Sect.  5.  Upon  the  trial  of  any  ifTue  in  any  perfonal 
aftion,  no  challenge  for  the  hundred  (hall  be  admitted  if 
two  hundredors  appear. 

Sect.  6.  AH  other  challenges  principal,  or  for  other 
caufe,  (hall  be  admitted  as  if  this  aft  had  never  been. 

Sect,  7.  This  aft  (hall  not  extend  to  any  juries  or  if- 
fues to  be  returned  in  any  city  or  town  corporate,  or 
other  place  privileged  to  hold  plea,  or  in  the  twelve 
(hires  of  Wales, 

Stat.  27  Eliz.  cap.  7.  feet.  2.  No  (herifF  or  other 
perfon  (hail  return  any  juror  dwelling  out  of  any  liberty, 
without  the  addition  of  the  place  of  his  abode,  at  the 
time  of  the  return,  or  within  one  year  next  before,  or 
fome  other  addition  by  which  the  party  may  be  known  ; 
nor  any  juror  within  any  liberty,  with  other  addition 
than  fuch  as  (hall  be  delivered  to  him  by  the  bailiiF  of 
4  N  the 
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the  lib*ty,  nor  any  bailiff  of  liberty  fliall  return  ar-y 
juror,  or  deliver  to  the  (herifF  the  names  of  any  perfons 
to  be  returneJ,  without  the  adJition  of  the  place  of 
abode,  fcff.  and  no  extract  of  ifl'ues  againft  any  juror 
fhall  be  delivered  out  without  fucii  addition  as  is  put  in 
die  original  panel  or  tales  wherein  fuch  juror  (hall  be 
returned  ;  a:id  no  under-fherifF,  bailiff  or  other  perfon, 
(ball  levy  any  i/Tues  of  any  other  perfons  than  of  fuch  as 
by  the  faid  eftreat  is  of  right  charged  with  the  faid  iflues  ; 
upon  pain  that  every  clerk  that  fliall  write  or  deliver  any 
fuch  eftreat,  and  every  other  perfon  offending  contiary 
to  this  adf,  fball  forfeit  to  the  Queen  five  marks,  and 
to  the  party  grieved  five  marks. 

Sect.  3.  Juftices  of  oyer  and  terminer,  juflices  of  aflife 
and  juflices  of  peace,  as  well  within  liberties  as  without, 
(hall  have  power  to  hear  and  determine  the  offences 
aforefaid. 

Made  perpetual,  3gEl!Z.  cap.  18.  feft.  32. 
Stat.  4  IFill.  W  Mar.  cap.  2^  fea.  15.  All  jurors 
■(other  than  ffrangers  upon  trials  per  medietatem  lingua)  to 
be  returned  for  trials  of  ifTues  joined  in  the  courts  of 
King's  Bench,  Common  Pleas  or  Exchequer,  or  before 
juftices  of  aflife  or  nift  prius,  oyer  and  terminer,  gaol-de- 
livery or  quarter- feffions  in  any  county  of  England,  fliall 
have  within  the  county  10  /.  by  the  year  of  freehold  or 
copyhold,  or  ancient  demefne,  or  in  rents,  in  fee-fim- 
ple,  fee-tail  or  for  life  ;  and  in  every  county  of  JFales 
every  fuch  juror  fliall  have  6  /.  by  the  year  as  aforefaid  ; 
and  if  any  of  a  lefTer  effate  be  returned,  it  (hall  be  a 
good  caufe  of  challenge,  and  the  party  returned  (Tiall  be 
5ifcharged  upon  the  faid  challenge,  or  upon  his  own 
oath  ;  and  no  juryman's  ifTues  (hall  be  faved  but  by  or- 
der of  court,  for  fome  reafonable  caufe  proved  upon 
oath  ;  and  all  ifTues  (hall  be  duly  eftreated  and  levied  ; 
and  the  writ  of  -venire  facias  for  impanelling  of  juries  in 
cafes  aforefaid  in  England  (hail  be  after  this  form  :  Rex, 
i3'c.  Pracipimus,  bfc.  quod  venire  fac'  coram,  l^c.  clutde- 
cim  liberos  fif  legales  homines  de  vicineto  de  A.  quor'  quilibet 
habeat  decem  libraf  terra,  tenementor'  Vel  reddituum  per 
annum  ad  minus  per  quos,  ^c.  tf  qui  nee,  i^c.  and  the 
writs  for  returning  of  juries  in  IVales,  (hall  be  in  the 
fame  manner,  altering  only  the  word  decem  for  fcx  ;  and 
the  (heriff  (hall  not  return  any  perfon,  unlefs  he  have 
10/.  or  6/.  refpeiSlively,  by  the  j'ear,  at  leaft,  in  the 
county;  upon  pain  to  forfeit  for  every  perfon  5  /.  to  their 
Majefties. 

Se£i.  16.  No  fiieriff  or  bailiff  of  liberty  fliall  return 
any  perfon  to  have  been  fummoned,  unlefs  fuch  perfon 
(hall  have  been  duly  fummoned  fix  days  before  the  day  of 
appearance,  nor  (hall  take  money  or  reward  to  excufe 
any  juror  ;  upon  pain  to  forfeit  10/.  to  their  Majefties. 

Se£f.  17.  Saving  to  all  cities,  boroughs  and  towns 
corporate,  their  ancient  ufage  of  returning  jurors. 

Se£i.  18.  It  fhall  be  lawful  to  return  any  perfon  up- 
on the  tales  in  England,  y/ho  (hall  have  within  the  county 
5  /.  by  the  year,  and  not  otherwife. 

Scif.K).  It  fliall  be  lawful  to  return  any  perfon  upon 
the  tales  in  Wales,  who  (hall  have  within  the  county  3  /. 
by  the  year. 

Se£i.  20.  No  fee  (hall  be  taken  by  any  flieriff,  clerk 
of  alTifes  or  other  perfon,  upon  account  of  any  tales  re- 
turned; upon  pain  of  10/.  one  moiety  to  the  profecutor, 
and  the  other  moiety  to  their  Majefties,  to  be  recovered 
by  acSion  of  debt,  6fc. 

Seii.  21.  No  writ  de  non  poncndis  in  ajjifis  tf  juratis 
(hall  be  granted,  unlefs  upon  oath  made  that  the  fuggef- 
tions  are  true. 

Se£i.  22.  So  much  of  this  a£l,  as  relates  to  the  re- 
turning of  jurors,  (hall  be  in  force  for  three  years,  i^c. 

Continued  by  7  Will.  3.  cap.  32.  together  with  that  a£f, 
for  7  years  from  the  firji  of  May  1696,  and  to  the  end  of 
the  nextftffton  of  parliament ;  and  afterward  continued  along 
with  the  a£i  7  VViJl.  3.  cap.  32. 

Stat.  7  mil.  3.  cap.  32.  feil.  I  If  any  plaintiff  or 
demandant  in  any  caufe  in  the  courts  at  JVeJiminJicr, 
which  fliall  be  at  iffue,  fhall  fue  forth  a  ventre  facias, 
upon  which  any  habeas  corpora  or  dijlringas  with  a  nift 
prius  (hall  ifTue,  in  order  to  the  trial  of  fuch  iffue  at  the 
aflizcs,  and  fuch  plaintiff,  isfc.  fliall  not  proceed  to  trial 
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at  the  firfl  aHlzes ;  in  all  fuch  cafes  (other  than  where 
views  by  jurors  fliall  bs  direded)  the  plaintiff,  tfc.  when- 
foever  he  fnali  think  fit  to  try  the  iffue,  fhall  fue  forth 
a  new  vcTiire  in  this  form  :  ^tod  de  novo  venire  facias  co- 
ram, &c.  duodecim  liberos  iS  legales  homines  de  vicineto  di 
A.  quorum  rtiilibet  habeat  decern  librat'  terra,  tenementor'' 
vcl  reddituum  per  annum  ad  minus,  per  quos,  bfc.  iff  qui 
nee,  &c.  which  writ  being  returned  and  filed,  a  habfos 
corpora  or  diftringas  with  a  nift  prius  fliall  iffue  thereupoa 
(for  which  the  ancient  fees  ftlall  be  taken,  as  in  cafe  rf 
the  pluries  habeas  corpora  or  dilhingas),  upon  which  tHe* 
plaintiff,  i^c.  may  proceed  to  trial,  as  if  no  former  vt" 
nire  facias  had  been  filed,  and  fo  totics  quoiies  ;  and  if  any 
defendant  or  tenant,  in  any  a£fion  in  the  faid  courts, 
fliall  be  minded  to  bring  to  trial  any  iffue,  when  by  thc 
courfe  of  the  court  he  may  do  the  fame  by  provifo,  fucfr 
defendant,  ^c.  (hall  of  the  iffuable  term,  next  preceding 
fuch  intended  trial,  fue  out  a  new  venire  by  provifo,  and' 
profecute  the  fame  by  habeas  corpora  or  dijiringas,  with  a 
nift  prius,  as  though  there  had  not  been  any  former  venirt 
fued  out  or  returned,  and  fo  tciics  quoties. 

Se£i.  3.  In  every  writ  of  habeas  corpora  or  dijlringar, 
with  a  nifi  prius,  where  a  full  jury  fhall  not  appear,  or 
where  the  jury  is  like  to  remain  untaken  for  default  of 
jurors,  the  (heriff  (hall  upon  the  awarding  the  tales,  re- 
turn freeholders  or  copyholders  of  the  county,  who 
(hall  be  returned  upon  fome  other  panel  to  ferve  at  the 
fame  affifes,  and  not  others,  if  fo  m.any  of  the  other  pa- 
nels be  prefent ;  and  either  of  the  parties  fliall  have  his 
challenge ;  and  in  cafe  any  fuch  freeholder  or  copyhol- 
der, as  the  (heriff  (hall  return  upon  the  tales,  being  pre- 
fent, (hall  be  called,  and  not  appear,  or  (hall  wilfully 
withdraw  himfelf,  the  judge  of  affife  fhall  fet  a  fine  upon 
fuch  perfon. 

SeiJ.  4.  That  flKriffs  may  be  the  better  informed  of 
perfons  to  be  returned  for  trials  of  iffues  joined  in  the  courts 
of  Chancery,  King's  Bench,  Common  Pleas  or  Exche- 
quer, or  to  ferve  upon  juries  at  affifes,  feffions  of  oyer 
and  terminer,  general  gaol-delivery  and  feffions  of  the 
peace;  all  conftablej,  tithingmen  and  headboroughs,  fhall 
yearly,  at  the  quarter- feffions,  in  the  week  aficr  St.  Mi- 
chael, upon  the  firfl:  day  of  the  feflions,  or  upon  the  firft 
day  that  the  feffion  fball  be  held  by  adjournment  at  any 
particular  divifion,  return  a  lift  of  the  names  and  places 
of  abode  of  all  perfons  within  the  places  for  which  they 
ferve,  qualified  to  ferve  upon  fuch  juries,  with  their  ad-i 
ditions,  between  the  age  of  one  and  twenty  years  an(f« 
feventy  years,  to  the  juflices;  which  juftices,  or  two  ofi 
them  at  the  faid  feffions,  (hall  caufe  to  be  delivered  adii-' 
plicate  of  the  lift,  by  the  clerks  of  the  peace  to  the  flrt- 
riffs,  on  or  before  the  firft  of  January,  and  caufe  the  lifli 
to  be  entred  by  the  clerk  of  the  peace,  amongft  the 
cords  of  the  feffions ;  and  no  flberiff  fliall  impanel  an| 
perfons  to  try  iffues  joined  in  the  faid  courts,  or  to  fer* 
in  any  jury  at  the  affifes,  feffions  of  oyer  and  termini^ 
gaol-delivery  or  feffions  of  the  peace,  that  (hall  not  be  named 
in  the  lift  ;  and  any  conftable,  tithingman  or  headboi 
rough,  failing  to  make  the  return  aforefaid,  (hall  forfeit 
5  /.  to  his  Majefty. 

Seii.  5.  Every  fummons  of  any  perfon  qualified  to 
the  aforefaid  fervices,  (hall  be  made  by  the  flieriff,  hti 
officer  or  deputy,  fix  days  before  at  leaft,  fiiewing 
every  perfon  fo  fummoned,  the  warrant  under  the  feal  oH 
the  office;  and  in  cafe  any  juror  be  abfent  from  his  ha- 
bitation, notice  of  fuch  fommons  fliall  be  given,  by  lea- 
ving a  note  in  writing  under  the  hand  of  fuch  officer, 
at  the  dwelling-houfe  of  fuch  juror,  with  fome  perfon 
there  inhabiting. 

Se^.  6.  The  faid  return  to  the  juftices  (ball  be  agooc 
excufe  for  the  flieriff,  for  fuch  fummons  and  returns  ;  am 
if  any  acition  (hall  be  brought  againft  any  (heriff  for  fucf 
return,  the  (heriff  may  plead  the  genera!  iffue ;  and  i 
the  plaintiff  be  non-fuited,  t?V.  the  plaintiff  or  infcrme 
fhall  pay  treble  cofts  ;  and  if  the  (heriff,  his  deputy  0 
bailiffs,  (hall  fummons  any  freeholder  or  copyholder 
otherwife  than  as  aforefaid,  or  negledt  their  duty  in  th' 
fervices  required  by  this  a(fl,  or  excufe  any  perfon  fo 
favour  or  reward,  or  allow  of  any  writ  of  non  panendi 
in  ajfizis  i^  juratis,  or  other  writ,  to  excufe  any  perfo 
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from  the  fcrvice  of  any  jury,  under  the  age  of  feventy 
years;  fuch  flaeriff,  ts'c.  fliall  forfeit  20/.  to  be  recove- 
ed  by  fiich  party  grieved,  or  whom  elfe  fliall  fue  for  ihe 
fame,  in  any  of  the  courts  at  Weftmitiftcr. 

SiH.  7.  No  perfon  (hall  be  returned  to  ferve  upon 
any  jury  at  the  affifes  or  general  gaol-delivery  for  the 
county  of  York,  or  at  any  feffions  of  the  peace  for  any 
part  thereof  (the  city  of  York  and  town  of  King/Ion  up- 
on Hull  excepted)  above  once  in  four  years  ;  and  every 
fijerifF  of  the  faid  county  (hall  keep  a  regifter,  wherein 
the  names  of  all  who  have  ferved  as  jurors,  with  their 
additions  and  places  of  abode,  and  the  times  and  places 
of  fuch  their  ferv ices,  (hall  be  alphabetically  entred,.  which 
regifters  (hall  be  delivered  over  to  the  fucceeding  (herifF 
within  ten  days  after  he  (hall  be  (worn  into  his  office  ; 
and  tvt:y  juror  who  (hall  ferve  at  any  the  faid  air.fcs, 
gaol-delivery  or  fciTions  may,  at  the  end  of  fuch  aflifc, 
i^c.  repair  to  the  (herifF  to  have  his  name  entred,  of 
which  he  (hall  liave  a  certificate,  upon  requeft,  gratis. 

Se£i.  8.  Only  one  panel,  confifting  of  forty-eight 
(each  perfon  having  fourfcore  pounds  land  per  annum) 
(hall  be  returned  to  ferve  on  the  grand  inqueff,  and  no 
more  than  ten  panels,  confifting  of  twenty-four  jurors 
each,  (hall  be  returned  to  ferve  upon  trials  in  civil  caufes, 
at  any  afEfes  for  the  county  of  York  (except  where  fpecial 
juries  are  directed  by  rule  of  court) ;  and  at  no  one  quar- 
ter-fefTions  of  the  peace  for  the  faid  county,  or  within 
aoy  of  the  ridings  within  the  fame,  or  in  any  place 
where  fuch  feffions  (hall  be  holden  by  adjournment  with- 
in the  county,  (liall  be  returned  above  forty  perfons, 
to  ferve  either  upon  the  grand  inqueft  or  other  fervice 
there. 

Se£i.  9.  The  inhabitants  of  the  city  of  IVcJlrtunJler 
[hall  be  exempted  from  ferving  in  any  jury  at  the  fef- 
ions  of  the  peace  for  Aliddlefex. 

Sea.  10.  The  a£t  4  JFilt.  &  Mar.  cap.  24,  as  to  fo 
nuch  as  doth  relate  to  the  returning  of  jurors,  (hall  be 
n  force,  together  with  this  a6t,  for  feven  years,  from 
hefirft  of  May  1696.  and  to  the  end  of  the  next  fefCon 
)f  parliament. 

Se£l.  II.  This  aft,  or  the  faid  aft,  (hall  not  give 
I  ny  longer  time  for  the  fummoning  of  juries,  to  try  any 
jflTues  that  are  triable  by  jurors  of  London  or  Middlefex, 
ihan  was  required  before  ;  nor  (hall  give  any  longer  time 
lor  the  return  of  any  writ,  precept  or  procefs  of  venire 
Vacias,  habeas  corpora  or  diftringas  ;  but  where  there  (hall 
!iot  be  fix  days  between  the  awarding  of  fuch  writ  and 
jeturn  thereof,  every  juror  may  be  fummoned,  attached 
ir  diftrained,  as  he  might  have  been  before  the  faid  aft, 
I  Sect.  12.  This  aft  (hall  not  extend  to  the  city  of 
'jindon.,  nor  to  any  county  of  any  city  or  town,  nor  to 
ny  town  corporate  that  have  power  by  charter  to  hold 
ellions  of  gaol-delivery  or  feflions  of  the  peace. 

Farther  continued  by  1  Ann.  (f.  2.  cap.  i^-  fir  fevett 
•ears,  and  to  the  end  of  the  next  fejfion,  and  continued  far - 
her  for  11  years,  (^c.  by  lo  Ann.  cap.  14.  and  conti- 
lued  farther  for  7  years,  iSc.  by  9  Geo.  r.  cap.  8.  and 
■eferred  to  by  3  Geo.  2.  cap.  25.  which  act  of  3  Geo.  2, 
:ap.  25.  is  made  perpetual  by  6  Geo.  2.  cap.  37, 

Stat.  8  IVill.  3.  cap.  10.  All  juftices  of  peace  are  re- 
quired at  their  feffions  next  before  the  feaft  of  St.  Michael 
('early,  to  ifFue  precepts  to  the  conftables,  requiring  them 
io  make  fuch  return  of  perfons  to  ferve  upon  juries,  as 
>y  the  aft  7  IVill.  3.  cap.  32.  is  direfted. 

Stat.  I  Jnn.  ft.  2.  cap.  13.  feet.  3.  No  perfon  inte- 
refted  in  fuch  eftatc  as  will  qualify  him  to  ferve  on  ju- 
ries of  the  yearly  value  of  150/.  or  of  greater  value, 
hall  be  returned  to  ferve  upon  any  jury,  at  any  fefllons 
Df  the  peace  for  any  part  of  the  county  of  York,  upon 
Jie  penalty  of  20  /.  to  be  forfeited  by  any  (herifF,  or 
Jther  officer  making  fuch  return  and  fummons,  to  be  re- 
covered for  the  ufe  of  any  perfon  that  will  fue  for  the 
Tame,  in  any  of  the  courts  of  recoid  at  Weftminfter,  by 
jftion  of  debt,  ^c. 

Stat.  3  Ann.  cap.  18.  feB.  3.  If  any  (herifF  of  the 
X)unty  of  York  (hall,  during  the  continuance  of  the  aft 
7  Wdl.  3.  cap.  32.  negleft  to  keep  fuch  regifter,  as  in 
the  aft  is  direfted,  or  Ihall  negleft  to  enter  the  names  of 
ibc  jurors  in  any  affifes  or  quarter-feffions,  as  in  the  faid 
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aft  is  direfted,  or  (hall  negleft,  within  ten  days  aftsr 
the  fucceeding  (herifF  (hall  be  fworn  into  his  office,  to 
deliver  over  as  well  the  regifters  that  (hall  be  made  in 
the  year  wherein  he  (hall  have  ferved  (lieriiF,  as  alfo  all 
fuch  other  regifters  as  were  prepared  in  the  (heriftwick  of 
any  of  his  predeceflbrs,  within  four  years  next  before, 
and  which  were  delivered  over  to  him,  or  ftiall  negleft 
to  deliver  fuch  certificate  gratis,  as  in  the  faid  aft  is  men- 
tioned ;  every  fuch  ftierift'of  the  county  oiYork  fliall  for- 
feit 100 /.  one  moiety  to  her  Majefty,  and  the  other 
moiety  to  fuch  perfon  as  fliall  fue  for  the  fame,  in  auy 
of  her  Majefty 's  courts  at  Weftminjler. 

Sea.  4.  If  any  fuch  ftierifF  of  the  faid  county,  his 
deputy  or  bailifF,  during  the  continuance  of  the  faid  aft, 
(hall  knowingly  furamon  or  return  any  perfon  to  ferve 
on  any  jury  at  the  afTjfes  or  feffions  of  the  peace,  who 
fliall  within  four  years  before  fuch  fummons  or  return, 
have  ferved  on  any  jury  at  any  affifes  or  feffions  within 
the  county,  and  (hall  not,  upon  producing  of  fuch  cer- 
tificate, difcharge  the  fummons  or  return,  and  thereof 
give  notice  to  the  party  fummoned,  fix  days  before  fuch 
affifes  or  feffions  of  the  peace ;  the  faid  flierifF,  &c.  fliall 
forfeit  to  the  party  fo  fummoned  20  /.  to  be  recovered  as 
before-mentioned,  with  cofts. 

Se£l.  5.  The  juftices  of  peace  for  all  counties  within 
England  or  Wales,  (hall  yearly  during  the  continuance  of 
the  faid  aft,  at  the  quarter-feffions  next  after  the  24th  of 
June,  iflue  their  warrants  to  the  head-conftables  of  every 
hundred,  lathe  or  wapentake,  requiring  them  to  ifTue 
their  precepts  to  the  conftables,  tithingmen  and  headbo- 
roughs,  requiring  them  to  meet  together  with  the  head- 
conftables,  within  fourteen  days  next  after,  at  fome  ufual 
place,  where  the  conftables,  iJc.  fliall  prepare  a  lift  fignad 
by  them,  of  the  names  and  places  of  abode  of  all  the  per- 
fons within  the  places  for  which  they  ferve,  qualified  to 
ferve  on  juries,  according  to  the  faid  aft  4  IVill.  &  Mar. 
cap.  24.  with  their  additions,  between  the  age  of  2t 
years  and  70  years,  as  by  the  faid  aft  7  Will.  3.  cap.  32. 
is  direfted ;  which  lift  the  conftable,  i^c.  yearly  at  the 
quarter-feffions  in  the  week  after  St.  Michael,  upon  the 
firft  day  of  the  feffions,  of  upon  the  firft  day  that  the 
feffions  fliall  be  held  by  adjournment  at  any  particular 
place,  (hall  return  to  the  juftices ;  and  any  head-conftable 
failing  to  iflue  his  precept  to  meet  with  the  conftables,  iffc. 
(hall  forfeit  10/.  and  any  conftable,  isfc.  failing  to  meet 
the  head-conftable,  and  failing  to  prepare  a  lift,  and  to 
return  the  fame  to  the  juftices  as  aforefaid,  (hall  forfeit 
5/.  and  every  fuch  high  conftable,  conftable  and  tiihing- 
man  fo  ofFending,  (hall  be  profecuted  at  the  affifes,  fef- 
fions of  oyer  and  terminer,  or  general  gaol-delivery,  or 
feffions  of  the  peace,  and  the  juftices  of  peace  at  the  quar- 
ter-feffions, after  the  24th  of  June  yearly,  fliall  caufe  the 
faid  feveral  afts  to  be  read  in  court. 

Continued  by  10  Ann,  cap.  14,  along  with  7  Will.  3?. 
cap.  32. 

Stat.  10  Ann.  cap.  14.  fe£l.  5.  The  flat.  7  mil.  3. 
cap.  32.  (hall  be  conftrued  to  extend,  not  only  to  any 
feffions  of  the  peace  to  be  holden  for  any  of  the  ridintrs 
within  the  county  of  York,  but  alfo  to  any  feffions  that 
(hail  be  holden  by  adjournment  for  any  part  of  the  faid 
ridings. 

Sect.  6.  If  any  perfon  interefted  in  fuch  eftate  as  will 
qualify  him  to  ferve  on  juries  of  the  yearly  value  of  150/. 
(hall  ferve  as  a  juror  at  any  of  the  faid  feffions  or  ad- 
journments, he  (hall  not  be  thereby  exempted  from  fer- 
ving  at  the  affifes  for  the  county  of  York. 

Stat.  3  Geo.  2.  cap.  25.  feet.  1.  The  perfons  required 
by  7  y  8  Will.  3.  cap.  32.  and  by  a  claufc  in  3  fjf  4 
jinn.  cap.  18.  to  give  in,  or  who  are  by  this  aft  to  make 
up,  lifts  of  the  names  of  perfons  qualified  to  ferve  on 
juries,  (hall  (on  requeft  to  any  parifh-officer,  who  (hall 
have  in  his  cuftody  any  of  the  rates  for  the  poor,  or  land- 
tax)  have  liberty  to  infpeft  fuch  rates,  and  tako^the  names 
of  fuch  perfons  qualified  dwelling  within  their  precinfts  ; 
and  (hall  yearly,  twenty  days  at  leaft  before  Michaelmqj, 
upon  two  Sundays,  fix  upon  the  door  of  the  church, 
within  their  precinfts,  a  lift  of  all  fuch  perfons  intended 
to  be  returned  to  the  quarter-feffions,  and  leave  a  dupli- 
cate of  fuch  lift  with  a  churchvvarden  or  overfeer  of  the 
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«oor ;  and  »  any  perfon  not  qualified  (hall  find  his  name 
rticntinned  in  fuch  lift,  and  the  perfon  required  to  make 
fuch  lilt,  (hall  refiife  to  omit  him,  the  juftices  at  their 
fluarter-felTions,  on  fatisfaftion  from  the  oath  of  the  party 
Complaining,  or  other  proof,  (hall  order  his  name  to  be 
ftruck  out. 

Sect.  2.  If  any  perfon,  required  to  give  in  or  make  up 
any  fuch  lift,  (hall  wilfully  omit  any  perfon  whofe  name 
ought  to  be  inferted,  or  infert  any  who  ought  to  be 
om'itted,  or  (hall  take  any  reward  for  omitting  or  in- 
ftrtin''  any  perfon,  he  (hall,  for  every  perfon  fo  omitted 
or  in^rted,  forfeit  20J.  on  conviftion  before  one  juftice 
of  the  county,  ^c.  where  the  offender  (hall  dwell,  on 
the  confeffion  of  the  oftender,  or  proof  by  one  witnefs  on 
oath ;  one  half  to  the  informer,  the  other  half  to  the 
poor  of  the  pari(h,  ^c.  for  which  the  lift  is  returned  ; 
and  if  the  penalty  (hall  not  be  paid  within  five  days,  it 
fliall  be  levied  by  diftrefs  and  fale  of  goods,  by  warrant 
from  one  juftice;  and  the  juftices  before  whom  fuch 
perfon  fliall  be  convifted  (hall  certify  the  fame  to  the  next 
quarter- feflions,  which  (hall  direft  the  clerk  of  the  peace 
to  infert  or  ftrike  out  the  name;  and  duplicates  of  the 
lifts,  when  delivered  at  the  feffions  and  entred  by  the 
clerk  of  the  peace,  (hall,  during  the  feiTions,  or  within 
■ten  days  after,  be  tranfmitted  by  the  clerk  of  the  peace 
to  the  (lieriff;  and  the  ftieriff  (hall  take  care  that  the 
rames  be  entred  alphabetically,  with  their  additions  and 
places  of  abode;  and  every  clerk  of  the  peace  negle£iing 
his  duty  therein,  (hall  forfeit  20 1,  to  fuch  perfon  who 
fliall  profecute  for  the  fame,  till  the  party  be  convifled 
upon  an  indiflment  at  the  quarter-felTions. 

Sict.  3.  If  any  (herifF  or  ofScer  (hall  fummon  and 
return  any  perfons  to  ferve  on  any  jury  before  the  juftices 
of  affife,  niji  prius,  or  judges  of  the  great  feflions  in 
ff^ales,  or  of  the  feffions  for  the  counties  palatine,  whofe 
name  is  not  inferted  in  the  duplicates  tranfmitted  to  him 
by  the  clerk  of  the  peace ;  or  if  any  clerk  of  affife,  judge's 
afibciate,  or  other  officer,  fliall  record  the  appearance  of 
any  perfon  fo  fummoned  and  returned,  who  did  not 
really  appear ;  then  any  judge  of  affife,  «//J  prius,  &c. 
Ihall,  upon  examination  in  a  fummary  way,  fet  fuch 
■fines  upon  fuch  (herifF,  bV.  for  every  perfon  fo  fum- 
moned and  returned,  and  for  every  perfon  whofe  appear- 
ance (hall  be  fo  falfly  recorded,  as  the  faid  judge  (hall 
think  meet,  not  exceeding  10/.  nor  lefs  than  40^. 

Sat.  4.  No  perfons  (hall  be  returned  as  jurors  at  any 
affifes,  or  nl/t  prius,  &c.  who  have  ferved  within  one 
year  before  in  the  county  of  Rutland,  or  four  years  in  the 
county  of  y'ori,  or  within  two  years  in  any  other  county, 
rot  being  a  county  of  a  city  or  town  ;  and  if  any  (herifF 
(hall  wilfully  tranfgrefs  therein,  any  judge  of  affife,  i^c. 
is  required,  on  examination  and  proof  of  fuch  ofFencc, 
in  a  fummary  way,  to  fet  a  fine  upon  fuch  ofFcnder,  not 
exceeding  5  /. 

Sect.  5.  Every  (herifF,  bfe.  (hall  regifter  the  names  of 
fuch  perfons,  as  (hall  be  fummoned  and  ferve  as  jurors  at 
any  affifes,  cfff.  alphabetically,  and  the  times  of  their  fer- 
vices ;  and  every  perfon  fo  fummoned  and  ferving  (hall, 
upon  application  to  the  (herifF,  isfc.  have  a  certificate  te- 
ftifying  his  attendance,  which  the  (herifF,  tfc.  is  to  give 
without  fee;  and  the  book  (hall  be  tranfmitted  by  the 
(heriff,  &c.  to  his  fuccefTot. 

^e^.  6.  No  (herifF  or  other  perfon  (hall  take  any  re- 
ward, to  excufe  any  perfon  from  ferving  on  juries  ;  and 
ro  officer  appointed  to  fummon  juries,  (hall  fummon  any 
perfon  other  than  fuch  whofe  name  is  fpecified  in  a  man- 
date figned  by  the  (herifF,  t^c.  And  if  any  (heriff  or 
officer  (hall  wilfully  tranfgrefs  in  the  faid  cafes,  any  judge 
of  affife,  i^c.  may,  on  examination  and  proof  of  fuch 
offence,  in  a  fummary  way,  fet  a  fine  on  any  perfon  fo 
offending,  not  exceeding  10 /. 

Se/^.  7.  It  (hall  be  fufficient  for  any  conftables,  ti- 
thingmen  .or  headboroughs,  after  they  have  completed 
the  lifts  for  their  precincts,  according  to  7  £^  8  ffili,  3, 
tap.  32.  and  3  £3"  4  ^nn.  cap.  18.  and  this  ad,  to  fub- 
fcribe  the  fame  in  the  prefence  of  one  juftice  for  each 
county,  i^i.  and  at  the  fame  time  to  atteft  the  truth  of 
(uch  lifts,  upon  oath,  to  the  beft  of  their  knowledge  or 
b»4!ef ;  and  the  li(ts  fliail  (being  figned  bj  the  jufticesj 
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be  delivered  by  the  conftabfesy  ^f.  to  the  high  conftablps, 
who  are  to  deliver  in  fuch  lifts  to  the  quarter-feffions,  at- 
tefting  upon  oath  the  receipt  of  fuch  lifts  from  the  con- 
ftables, isfc.  and  that  no  alteration  hath  been  made  fince 
their  receipt  thereof, 

SeSf.  8.  Every  (heriff,  ^c.  in  England,  (hall,  upon 
the  return  of  every  venire  facias  (unlels  in  caufes  inten- 
ded to  be  tried  at  bar,  or  where  a  fpecial  jury  flial!  be 
ftruck  by  rule  of  court)  annex  a  panel  to  the  writ,  con- 
taining the  names,  additions  and  places  of  abode,  of  a 
competent  number  of  jurors  named  in  fuch  lift?,  thg 
names  of  the  fame  perfons  to  be  inferted  in  the  panel 
annexed  to  every  venire  facias,  for  the  trial  of  iffues  at 
the  fame  affifes  ;  which  number  of  jurors  fliall  not  be 
lefs  than  forty-eight,  nor  more  than  fevcnty-two,  with- 
out diredion  of  the  judges  appointed  to  go  the  circuit, 
or  one  of  them,  by  order  undt;r  their  hands ;  atid  the 
writs  of  habeas  corpora  or  diftringas,  fubfequent  to  fuch 
venire,  need  not  have  inferted  in  the  bodies  of  fuch  writs 
the  names  of  the  perfons  contained  in  fuch  panel ;  but 
it  (hall  be  fufficient  to  infert  in  fuch  writs,  corpora  fepo' 
ralium  perfonarum  in  panello  huic  brevi  annexe  nominatarum, 
or  words  of  like  import,  and  to  annex  to  fuch  writs  pa- 
nels containing  the  names  returned  in  th.e  panel  to  the 
venire  ;  and  for  making  the  faid  returns  and  panels,  and 
annexing  the  fame,  no  other  fees  (hall  be  taken  than 
what  are  now  allowed. 

Sect.  9.  Every  (heriff  or  officer,  to  whom  the  return 
of  juries  in  the  court  of  grand  feffions  in  any  county  of 
Wales  (hall  belong,  (hall,  at  leaft  eight  days  before  every 
grand  feffions,  fummon  a  competent  number  of  perfons 
qualified  out  of  every  hundred  and  commote  within  fuch 
county,  fo  as  fuch  number  be  not  lefs  than  ten,  or  more 
than  fifteen,  without  the  dire£lion  of  the  judge  of  the 
grand  feffions,  by  rule  of  court ;  and  the  officer  (hall 
return  a  lift,  containing  the  names  of  the  perfons  ,(0 
fummoned  the  firft  court  of  the  fecond  day  of  ev^ry 
grand  feffions ;  and, the  peijbns  fo  fummoned,  or  a  com- 
petent number  of  thena,  us  the.jydges  fiiaH  diredt,  and 
no  other,  (hall  be  named  in  evejy  ,pan^  fo.biqf  nnexed  tp 
every  venire,  habeas  corpora  znA'difir-Qiges,  -fpr  ^he  tri;^{ 
of  caufes  in  fuch  grand  feffions.  v       '  •  .  > 

Sect.  10.  Every  (heriff  or  officer,  to  whom  the  return 
of  the  venire  for  the  trial  of  caufes  before  the  juftices.||(| 
the  feffions  for  the  counties  palatine  of  Chcficr,  Lancafttf 
or  Durham,  doth  belong,  (hall,  14  days  at  leaft  before 
the  feffions,  fummon  a  competent  number  of  perfwM 
qualified,  fo  as  fuch  number  be  not  lefs  than  48,  n^rt 
more  than  72,  without  the  direflion  of  the  jud_ 
and  (hall,  eight  days  at  leaft  before  fuch  feffions,  m^ 
a  lift  of  the  perfons  fo  fummoned;  and  fuch  lifts  (hall 
be  hung  up  in  the  (heriff's  office  ;  and  the  perfons  D»>j 
med  in  fuch  lifts,  and  no  others,  (hall  be  fummoned  1^ 
ferve  on  juries  at  the  next  feffions ;  and  the  (heriff-fij 
to  return  fuch  lift  on  the  firft  day  of  the  feffions ;  aflHl 
the  perfons  fo  fummoned,  or  a  competent  number  •(»< 
them,  as  the  judges  (hall  direift,  and  no  other, 
be  named  in  every  panel  to  be  annexed  to  every  veniist^ 
habeas  corpora  and  diftringas  in  fuch  feffions. 

Sect.  II.  The  name  of  each  perfon  fummoned  anl 
impanelled,  with  his  addition  and  place  of  abode,  (kttf 
be  written  in  diftinfl  pieces  of  parchment  or  paper  ol 
equal  fize,  and  (hall  be  delivered  to  the  maiflial  of  dw 
judge,  ^c.  by  the  under-fheriff,  and  (hall,  by  the  diWfr 
tion  of  the  marfhal,  be  rolled  up  all  in  the  fame  mannedj 
and  put  into  a  box  or  glafs ;  and  when  a  caufe  is  broughl 
to  be  tried,  fome  indifferent  perfon  (hall  in  open  co«fJ 
draw  out  twelve  of  the  papers ;  and  if  any  of  the  perfon! 
drawn  (hall  not  appear,  or  be  challenged  and  fet  afida 
then  a  further  number,  'till  twelve  be  drawn  who 
appear;  and  the  faid  twelve  perfons  fo  firft  drawn  and 
approved,  their  names  being  marked  in  the  panel, ^Bill 
they  being  fworn,  (hall  be  the  jury  to  try  the  caufe;  anc! 
the  names  of  the  perfons  fworn  fhail  be  kept  apartf.it 
fome  other  box,  tr'c.  'till  the  jury  have  given  in-thW ' 
verdidl,  and  the  fame  is  recorded,  or  'till  the  jury  bedif 
charged  ;  and  then  the  fame  names  (iiall  be  rolled  upagai* 
and  returned  tc  the  former  box,  &"<•.  and  10  totks  quotiis. 
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SiSi.  12.  If  a  caufe  (hall  be  brought  on  to  be  tried 
before  the  jury  in  any  other  catife  (hall  have  brought  in 
their  verdidl,  or  be  difcharged,  the  court  may  order  12 
of  the  refidue  to  be  drawn  as  before,  for  trial  of  the 
caufe. 

Sect.  13.  Every  perfon  whofe  name  fhall  be  drawn, 
and  who  (hail  not  appear,  being  called  three  times,  on 
oath  made  that  fuch  perfon  had  been  fummoned,  fliall 
forfeit  for  every  default  (unlefs  foma  reafonable  caufe  of 
abfence  be  proved  by  oath  to  the  fatisfadlion  of  the  judge) 
fuch  fine,  not  exceeding  5/.  nor  lefs  than  40 f.  as  the 
judge  fliall  think  reafonable. 

Sect.  14.  Where  a  view  fliall  be  allowed,  fix  of  the 
jurors  or  more  (who  (hall  be  confentcd  to  on  both  fides  j 
or  if  they  cannot  agree  (hall  be  named  by  the  proper  offi- 
cer of  the  court ;  or,  if  need  be,  by  a  judge,  or  by  the 
judge  before  whom  the  caufe  (hall  be  brought  on  to  trial) 
fliall  have  the  view,  and  fliall  be  firft  fworn,  or  fuch  of 
them  as  appear  on  the  jury,  before  any  drawing  ;  and  fo 
many  only  (hall  be  drawn  to  be  added  to  the  viewers  as 
fliall  make  up  the  number  of  twelve. 

Sect.  15.  His  Majefty's  courts  of  King's  Bench,  Com- 
mon Pleas  and  Exchequer  at  IFcJiminJier  (upon  motion 
made  in  behalf  of  his  Majefty,  or  on  the  motion  of  any 
profecutor  or  defendant  in  an  indiilment  or  information 
for  any  mifdemeanor,  or  information  in  the  nature  of  a 
quo  warranto  in  the  King's  Bench,  or  iti  an  information 
in  the  Exchequer,  or  on  motion  of  any  plaintiff  or  de- 
fendant in  any  caufe  depending  in  the  faid  courts)  are 
required  to  order  a  jury  to  be  flruck  before  the  proper  of- 
ficer for  the  trial  of  any  ifllie,  in  fuch  manner  as  fpecial 
juries  are  ufually  ftruck  in  fuch  courts  upon  trials  at  bar. 

Sect.  16.  Tlie  perfon  who  fliall  apply  for  fuch  jury  (hall 
pay  the  fees  for  flriking  it,  and  fliall  have  no  allowance 
For  the  fame  on  taxation  of  cofls. 

Self.  17.  Where  a  fpecial  jury  (hall  be  ordered  by  rule 
of  court  in  any  caufe  arifing  in  a  county  of  a  city  or 
town,' the  (heriff  (hall  be  ordered  by  fuch  rule  to  bring 
the  books  of  perfons  qualified  to  ferve  on  juries  within 
the  ffln^e,  i{i  like  manner  at  the  freeholders  book  hath 
been  ufual^ordercd  to  bc  brought  in  order  to  the  ftriking 
if  juries  for  trials  at  bar,  and  the  jury  fliall  be  ftruck 
3ut  of  fuch  books. 

Sect.  18.  Any  perfon  having  land  in  his  own  right  of 
:hc  yearly  value  of  20/.  over  and  above  the  referved  rent, 
king  held  by  Icafe  for  .the  abfolute  term  of  500  years  or 
■note,  or  for  99  years  or  any  other  term  determinable  on 
jne  or  more  lives ;  the  name  of  every  fuch  perfon  fliall 
le  inferted  in  the  lifts  and  in  the  freeholders  book ;  and 
"uch  leafeholder  may  be  fummoned  to  ferve  on  juries  as 
reeholdcrs  may. 

Sell.  19.  The  (herifFs  of  London  (hall  not  return  any 
perfon  to  try  any  iffue  joined  in  any  of  his  Majefty's  courts 
of  King's  Bench,  Common  Pleas  or  Exchequer,  or  to 
TerVe  on  a  jury  at  the  feffions  of  oyer  and  terminer^  or 
"effions  of  the  peace  to  be  held  for  the  city,  who  (hall 
lot  be  a  houfe- keeper  within  the  city,  and  have  lands, 
'£c.  or  perfonal  cftate  to  the  value  of  100/.  and  the  fame 
:aufe  alleged  by  way  of  challenge,  and  found,  fliall  be 
idmitted  as  a  principal  challenge ;  and  the  perfon  chal- 
lenged may  be  examined  on  oath  of  the  truth  of  the 
matter. 

Sect.  20.  The  flicrifFs  or  other  officers  (hall  not  return 
any  perfon  to  ferve  on  a  jury  for  the  trial  of  any  capital 
offence,  who  would  not  be  qualilied  to  ferve  as  a  juror 
in  civil  caufes ;  and  the  fame  matter  (ball  be  a  principal 
challenge ;  and  the  perfon  fo  challenged  may  be  examined 
jan  oath  of  the  truth  of  the  matter. 

Sect.  21.  This  a£l  (hall  be  read  once  in  every  year  at 
the  quarfer-feflions  to  be  held  for  every  county  or  place 
within  England  and  ff^a/es  next  after  the  24th  of  June. 

Sect.  22.  This  aft  (hall  continue  till  the  firft  of  Sep- 
itrtiber  1723,  i^c.    Made  perpetual  by  6  Geo.  2.  cap.  37. 

Stat.  4  G*(7.  2.  cap.  7.  jeet.  I.  The  claufe  ef  3  Geo.  2. 
xap.  15.  feet.  4.  (hall  not  extend  to  the  county  of  Mid- 
ilejex. 

Sect.  2.  No  perfon  (hall  be  returned  to  ferve  as  a  juror 
at  mfi  prius  in  Mtddlefcx  who  has  been  returned  at  nifi 
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prius  in  the  faid  county  in  the  two  terms  af  vacations 
next  preceding,  under  fuch  penalty  upon  the  flierifF,  tfc, 
as  might  have  been  inflidlcd  for  any  offence  againll  the 
faid  claufe. 

Sect.  3.  All  leafeholders  upon  leafes  where  the  im- 
proved rents  (hall  amount  to  50/.  per  ann.  oter  and 
above  ground-rents  or  other  refervations,  (hall  be  liable 
to  ferve  upon  juries. 

Stat.  6  Geo.  2.  cap.  fj.  feet.  2.  The  juftices  of  the 
feffion  or  affifes  for  the  counties  palatine  of  Chejery 
Lancrifter  and  Durham,  upon  motion  on  behalf  of  his 
Majefty,  or  of  any  profecutor  or  defendant  in  any  indid- 
ment  or  information  for  mifdemeanor,  or  oil  the  motion 
of  any  plaintiff  or  defendant  may,  in  cafe  they  think  fit, 
order  a  jury  to  be  ftruck  before  the  proper  officer  of  each 
court,  in  fuch  manner  as  fpecial  juries  haVe  been  ufually 
ftruck  in  the  courts  at  IVeJiminJler  upon  trials  at  bar. 

Stat.  24  Geo.  2.  ca^.  18.  feet.  1.  The  party  who  fliall 
by  virtue  of  3  Geo.  2.  cap.  25.  or  6  Geo.  2.  cap.  37, 
apply  for  a  fpecial  jury,  fliall  not  only  pay  the  fees  for 
ftriking  fuch  jury,  but  fliall  alfo  pay  all  the  expences 
occafioned  by  the  trial  of  the  caufe  by  fuch  fpecial  jury, 
and  (hall  not  have  any  other  allowance  for  the  fatiie 
upon  taxation  of  cofts,  than  fuch  party  would  be  intitled 
unto  in  cafe  the  caufe  had  been  tried  by  a  common  jury  ; 
unlefs  the  judge  before  whom  the  caufe  is  tried  imme- 
diately after  the  trial  certify  in  open  court  under  his 
hand  upon  the  back  of  the  record,  that  the  fame  was  i. 
caufe  proper  to  be  tried  by  a  fpecial  jury. 

Sect.  2.  No  perfon  who  ferves  upon  any  jury  appointed 
by  the  authority  of  the  faid  afts,  fliall  take  for  ferving  oil 
fuch  jury  more  than  the  fum  which  the  judge  who  trieS 
the  iflue  thinks  reafonable,  not  exceeding  il.  is.  except 
in  caufes  wherein  a  view  is  direfled. 

Sect.  4.  To  prevent  delays,  where  a  peer  is  party,  by 
challenges  to  the  array  for  want  of  a  knight  being  re- 
turned on  the  panel,  no  challenge  (hall  be  taken  to  any 
panel  of  jurors,  for  want  of  a  knight's  being  returned  irt 
fuch  panel,  nor  any  array  quaflied  by  reafon  of  any  fuch 
challenge. 

Stat.  29  Geo.  2.  cap.  ig.  feet.  i.  Every  perfon  duly 
impanelled  and  fummoned  to  ferve  upon  any  jury  for  tha 
trial  of  any  caufe  to  be  tried  in  any  court  of  record  within 
the  city  of  London,  or  in  any  other  city  or  town  cor- 
porate, liberties  or  franchifes  within  England,  who  (hall 
not  appear  and  ferve  on  fuch  jury  (after  being  called  three 
times,  and  on  proof  on  oath  of  the  perfon  fo  making 
default,  having  been  duly  fummoned)  fliall  forfeit  for 
every  fuch  default,  fuch  fine  not  exceeding  40J.  nor  lefs 
than  20r.  as  the  judge  of  the  refpeftive  court  wherein 
fuch  default  is  made  (hall  impofe,  unlefs  fome  juft  caufe 
for  fuch  defaulter's  abfence  be  made  appear  by  oath  or 
aflidavit  to  the  fatisfaftion  of  the  judge. 

Sect.  2.  If  any  perfon  on  whom  any  fine  is  impofed 
in  purfuance  of  this  ad,  refufe  to  pay  the  fame  to  the 
perfon  authorized  by  the  judge  to  receive  the  fame,  it 
fliall  be  lawful  for  the  judge  who  impofed  fuch  fine,  by 
warrant  under  his  hand  and  feal,  to  caufe  fuch  fine  to  be 
levied  by  diftrefs  and  fale  of  the  goods  of  the  perfon  on 
whom  fuch  fine  was  impofed,  and  the  overplus,  if  any, 
after  payment  of  fuch  fine  and  the  charges  of  fuch  diftrefs 
and  fale,  (hall  be  rendered  to  the  perfon  whofe  goods  were 
fo  diftrained  and  fold. 

Sect.  3.  Every  fine  impofed  in  purfuance  of  this  aQ, 
(hall  be  paid  by  the  perfon  who  receives  or  levies  the 
fame,  to  the  proper  officer  of  the  city  or  town  corporate, 
liberty  or  franchife,  in  which  the  court  was  holden  5  to 
be  applied  to  fuch  ufes,  as  iffues  fet  on  jurors,  or  other 
fines  fet  in  courts  within  fuch  city,  &c.  are  by  charter, 
prefcription,  or  ufage  applicable. 

Sect.  4.  If  any  adtion  be  brought  for  any  thing  done 
in  purfuance  of  this  aft,  fuch  fuit  (hall  be  brought  within 
fix  calendar  months  next  after  the  matter  complained  of 
is  committed  ;  and  the  defendant  may  plead  the  general 
iffue ;  and  if  a  verdift  be  found  for  the  defendant,  (s^c. 
the  defendant  fliall  recover  double  cofts. 
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2.  If'ho  are  exempted  from  ferv'ing  on  juries. 

It  feeins  to  be  agreed,  that  all  perfons  whofe  atten- 
dance is  required  in  the  fuperior  courts  of  juftice,  fuch 
as  ferjeants  at  law,  counfellors,  attornies  and  other  of- 
ficers of  the  courts,  are  fo  far  privileged  as  not  to  be 
funimoned  on  juries;  all  peers  of  the  realm  are  exclu- 
ded, as  not  coming  within  the  qualifications  mentioned 
in  the  writ,  viz.  Ad  faciendum  qtiand'  jurat^  patna  ;  iox 
they  are  not  pares  patria,  but  pares  of  an  higher  rank  ; 
and  therefore  it  is  clearly  agreed,  that  if  a  peer  be  re- 
turned on  a  jury,  and  bring  a  writ  of  privilege,  he  (hall 
be  difcharged  ;  alfo  it  feems  to  be  the  better  opinion, 
that  even  without  fuch  a  writ  he  may  challenge  himfelf, 
or  be  challenged  by  either  party.  Dyer  314.  Moor  167. 
2  Rol.  Jbr.  646.  Co.  Lit.  157.  9  Co.  49.  6  Co.  53. 
1  Jones  153. 

But  members  of  the  houfe  of  commons  feem  not  to 
iiave  any  privilege  to  be  exempt  from  ferving  on  juries ; 
yet  in  the  cafe  of  Sir  Edward  BainUn,  who  being  retur- 
ned on  a  jury  in  B.  R.  the  court  would  not  force  him 
to  be  fworn  againft  his  will,  he  being  a  parliament-man, 
and  the  parliament  then  fitting.  Pafcb.  17  Car.  1.  Sir 
Edward  Baintcri's  cafe. 

Tenants  in  ancient  demefne  are  not  to  be  impanelled 
to  appear  at  IVeflminfler,  or  elfewhere  in  any  other  court, 
upon  any  inqueft  or  trial  of  any  caufe.      4  Inft.  269. 

It  feems  agreed,  that  the  King  by  his  grant  or  charter 
may  exempt  one,  two  or  more  from  ferving  on  juries  j 
but  he  cannot  exempt  a  whole  county  or  hundred,  be- 
caufe  in  fuch  cafe  there  would  be  a  failure  of  juftice ;  al- 
fo it  feems  that  fuch  exemption  does  not  extend  to  ju- 
rors returned  into  the  King's  Bench,  unlefs  there  be  ex- 
prefs  words  including  that  court ;  alfo  by  the  better  opi- 
nion, the  fherifF  cannot  return  fuch  privilege  of  exemp- 
tion, but  each  particular  juror  muft  come  in,  and  de- 
mand it.  I  Si(/.  127,  243.  Raym.  113.  Hard. 
389,  l^c. 

By  the  fiatute  of  TVtJim.  2.  cap.  38.  it  is  exprefsly 
provided,  that  neither  old  men  above  the  age  of  feventy 
years,  nor  perfons  perpetually  fick,  nor  thofe  who  are 
infirm  at  the  time  of  their  fummons,  nor  thofe  who  do 
not  refide  in  the  county,  fliall  be  put  in  juries  or  in  the 
leffer  affizes :  In  the  conftrudion  of  which  it  hatli  been 
held,  that  though  fuch  perfons  may  fuc  out  a  writ  of  pri- 
vilege for  their  difcharge,  grounded  on  this  fiatute,  yet 
if  they  be  actually  returned,  and  appear,  they  can  neither 
be  challenged  by  the  party,  nor  excufe  themfelves  from 
not  ferving,  if  there  be  not  a  fufKcient  number  without 
them.     2  hjl.  446.     F.  N.  B.  165. 

Clerks  or  perfons  in  holy  orders,  coroners,  minifters 
of  the  foreft,  officers  of  the  army,  and  other  officers 
and  minifters  belonging  to  the  King,  are  exempt  from 
fery  in"  on  juries.     Dak.  Sher.  121.     Trials  per  Pais  %6. 

By  the  6  IV.  3.  cap.  4.  "  Every  perfon  ufing  and 
exercifin"  the  art  of  an  apothecary  in  the  city  of  Lon- 
don, or  within  feven  miles  thereof  being  free  of  the  fo- 
ciety  of  apothecaries  in  the  faid  city,  and  who  fliall  have 
been  duly  examined  and  approved,  i^c.  for  fo  long  time 
as  he  (hall  exercife  the  faid  myftery,  and  no  longer,  (hall 
be  exempted  from  ferving  on  any  jury  or  inqueft;  and 
other  perfons  exercifing  the  faid  art  of  an  apothecary  in 
any  other  parts  of  this  kingdom,  who  have  ferved  as  ap- 
prentices (even  years,  according  to  the  fiatute  5  Eliz. 
(hall  likewife  be  exempted  from  ferving  on  juries  for  fo 
lon»  time  as  they  (hall  ufe  and  exercife  the  faid  art,  un- 
lefs°fuch  perfon  voluntarily  confent  to  ferve." 

By  the  7  5^  8  JV.  3.  cap.  21.  all  regiftered  feamen  are 
exempted  from  ferving  on  juries. 

By  the  7  fs"  8  PP'.  3.  cap.  34.  it  is  enafted.  That  no 
quaker,  or  reputed  quaker,  (hall  ferve  on  juries. 

3.  Of  the  feveral  kinds  of  juries,  and  jury  procefs ;  and 
manner  of  compelling  a  jury  to  appear. 

Juries  are  diftinguifhed  into  grand  and  petit  juries ; 
the  grand  jury  may  conlift  of  thirteen,  or  any  greater 
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number ;  for  thefe  being  the  grand  inquifitors  of  the 
county,  every  indidlinent  and  prefentment  by  them  muft 
be  (ound  by  twelve  at  leaft  ;  but  it  is  not  neceflarv  that 
all  above  that  number  (hould  concur  in  fuch  prefentment 
or  indi£lment.  Cro.  Eliz.  654.  3  Inji,  30.  2  Injt 
387.     2  Hal.  Hlft.  P.  C.  154. 

Upon  the  fummons  of  any  feflions  of  the  peace,  and 
in  cafes  of  commifTions  of  oyer  and  terminer  and  gaol- 
delivery,  there  goes  out  a  precept  either  in  the  name  of 
the  King,  or  of  two  or  more  juftices,  diredled  to  the 
(herifF,  upon  which  he  is  to  return  twenty-four  or  more 
out  of  the  whole  county,  namely,  a  cofiderable  numbelr 
out  of  every  hundred,  out  of  which  the  grand  inqueft  at 
the  fefTions  of  the  peace,  oyer  and  terminer,  or  gaol-dc- 
livery  are  taken,  and  fworn  ad  inquirendum  pro  domino 
rcge  Is"  corpore  comilatus.      2  Hal.  Hill.  P.  C.  154. 

Thofe  returned  to  ferve  on  the  grand  jury  muft  bC 
prohi  bf  Itgales  homines,  and  ought  to  be  of  the  fame 
county  where  the  crime  was  committed  ;  and  therefore 
it  is  a  good  exception  at  Common  law  to  one  returned  oq 
a  grand  jury,  that  he  is  an  alien  or  villain,  or  that  he  is 
outlawed  for  a  crime,  or  that  he  was  not  returned  by 
the  proper  officer,  or  that  he  was  returned  at  the  inftancc 
of  the  profecutor;  but  thefe  exceptions  muft  be  takeii 
before  the  indidlment  found.  Cro.  Eliz.  654.  3  /n/7, 
30.      12  C».  99.      iRol.Rep.  82.      2  Hal  HiJI.P.C, 

'54-5- 

It  is  laid  down  by  my  Lord  Chief  Juftice  Hale,  thaj 
at  Co.mmon  law  every  perfon  returned  on  the  grand  jury 
ought  to  be  a  freeholder  at  leaft,  and  that  the  ftatute  2 
Hen.  5.  cap.  3.  that  requires  jurors  that  pafs  upon  the 
trial  of  a  man's  life  to  have  40  s.  per  ann.  freehold,  hafi 
been  the  meafure  by  which  the  freehold  of  grand  jury- 
men hath  been  rheafured  in  precepts  of  fummons  of  fej^ 
fions.  Hale  Hijj.  P.  C.  155.  but  for  this  vide  2  HawK 
P.  C.  216. 

Alfo  by  feveral  a£ls  of  parliament  it  is  provided.  Thai 
thofe  who  ferve  on  the  grand  jury  be  fuch  as   are  duly 
qualified.     See  the  firft  divifim,  and  particularly  the  ait 
I J  Hen.  4.  cap.  9.  and  3  H.  8.  cap.  12. 

In  the  conllruflion  of  the  faid  a£l  11  Hen.  4,  c.  a 
the  following  points  have  been  refolved. 

That  if  a  perfon  not  returned  on  a  grand  jury' procure 
his  name  to  be  read  among  thofe  that  are  returned^ 
wiiereupon  he  is  fworu,  (Jc.  he  may  be  indifled  for  •>' 
contempt  of  this  ftatute.      12  Co.  99.     3  InJl.  33. 

That  indidlments  before  juftices  of  the  peace  are  clear- 
ly within  this  ftatute.  12  Co.  98.  3  InJi.  33.  Cri, 
Car.  134. 

That  a  perfon  arraigned  on  an  indi£lment  takeni 
contraiy  to  the  ftatute,  may  plead  fuch  matter  in  avoid- 
ance of  the  indictment,  and  alfo  plead  over  to  the  fe- 
lony.    3  J[njl.  34.     Cro.  Car.  134.      i  Jones  19 

That  he  who  is  outlawed  on  an  indidtment  without 
any  trial,  may  clearly  (hew  in  avoidance  of  fuch  out- 
lawry, that  the  indidment  was  taken  contrary  to  the) 
ftatute  ;  but  the  court  needs  not  admit  of  the  plea  of  the' 
outlawry  of  an  indidor  in  avoidance  of  any  fuch  indi^- 
ment,  unlefs  he  who  pleads  it  have  the  record  ready,  uh-i| 
lefs  it  be  an  outlawry  of  the  fame  court  wherein  the  in- 
diilment  is  depending;  in  which  cafe  it  is  faid,  that  any 
one  as  amicus  curiee  may  inform  the  court  of  it ;  alfo  W 
feems  the  better  opinion,  that  no  exception  againft  an 
indidor  is  allowable,  unlefs  the  party  takes  it  beferi:' 
trial.      3  In/i.  34.      Cro.  Car.  J47. 

That  if  any  one  of  the  grand  jury  who  find  an  india- 
ment,  be  within  any  of  the  exceptions  in  the  ftatute, 
he  vitiates  the  whole,  though  never  fo  many  unexcep- 
tionable perfons  joined  with  him  in  finding  it.  11  H. 
4.  41.  /./.  8.     S.P.C.U.     3  Inft.  23- 

That  if  a  prifoner  indicted  of  felony  off"er  to  take  an) 
fuch  exceptions,  he  (hall,  upon  his  prayer,  have  coun(e 
aftigned  him  for  his  ailiftance.  Cro.  Car.  134,  147.  J 
Jones  198. 

The  faid  a£l  3  Hen.  8.  c.  12.  extends  not  only  to  panel 
of  grand  inquefts  returned,  but  to  all  panels  of  the  pett] 
jury,  commonly  called  the  petty  jury  of  life  and  death 
which  may  be  reformed  by  the  juftices  according  to  thi 
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lift ;  and  the  fherifF  is  bound  to  return  the  panel  fo  le- 
brmed.     2  Hal.  Hift.  P.  C.  156,  265. 

It  hath  been  holden,  that  this  ftatute  doth  not  take 
tway  the  force  of  11  H.  4.  as  to  any  point  wherein  both 
nay  confift  together ;  and  therefore  if  any  indidtor  be 
)utlawed,  or  returned  at  the  nomination  of  any  perfon, 
Hjntrary  to  11  H.  4.  except  of  the  juftices  authorized 
lis  above-mentioned  to  reform  the  panel,  the  indi<5tment 
'nay  be  avoided  in  the  fame  manner  as  before.  3  lift. 
53.     2  Haui.  P.  C.  219. 

The  grand  jury,  as  has  been  already  obferved,  muft 
nnfift  of  twelve  at  leaft,  the  petty  jury  of  twelve,  and 
:an  be  neither  more  nor  lefs ;  but  it  is  faid,  that  particu- 
ar  inquefts  may  confift  of  a  more  or  lefs  number  than 
:welve.  Trials  per  Pais  80.  F.  N.  B.  107.  Finch  of 
Law  400,  484.  A  writ  of  inquiry  of  walte  by  thir- 
ttn  VPas  holden  good.     Cro.  Car.  414. 

But  on  a  w^rit  of  error  a  judgment  out  of  an  inferior 
:ourt  was  reverfed,  becaufe  being  by  default,  the  inquiry 
)f  damages  was  only  by  two- jurors;  and  thougli  a  cuf- 
tim  was  alleged  to  warrant  it,  yet  it  was  refolved^  that 
ihere  could  not  be  lefs  than  twelve,  though  the  writ  of 
nquiry  faith  only  per  facramentum  proborum  ^  Ugalium 
nminum.,  and  not  duodecim  as  in  a  ventre.     2  Vent.  113. 

Alfo  it  hath  been  frequently  held,  that  a  cuftom  in  an 
nferior  court  to  try  by  fix  jurors  is  void  ;  and  that  tho' 
tich  cuftom  is  ufed  in  Wales,  yet  that  is  by  force  of  the 
tatute  34  Htn.  8.  which  appoints  that  fuch  trials  may 
«  by  fix  only  where  the  cuftom  hath  been  fo.  Cro. 
Zctr.  259.     I  ^id.  233.      I  Kch.  326. 

The  firft  procefs  for  convening  the  jury  is  the  venire 
jjfwj  which  muft  be  awarded  on  the  roll,  and  thereupon  in 
he  Common  Pleas  there  iflue  the  habeas  corpora  and  dif- 
rrngas  juratores ;  but  in  the  King's  Bench  and  Exche- 
uer  after  the  venire.,  they  proceed  on  the  diftringas ;  for 
he  venire  being  in  the  nature  of  a  fummons,  if  the  jury 
id  not  appear  thereon  in  thofe  courts  in  which  the  King 
as  a  more  immediate  concern,  they  proceed  on  the 
Tongeft  procefs,  viz.  the  diftringas.     Trials  per  Pais  64. 

If  all  the  jury  did  not  attend  on  the  habeas  corpora  or 
ifiringas,  which  was  to  bring  them  into  court,  there 
ras  an  undecim,  decern,  or  oiio  tales,  according  as  the 
umber  was  deficient,  to  force  others  to  the  King's  court 
)  try  the  ifTue ;  this  was  without  a  new  fummons  or 
enire,  becaufe  it  was  fuppofed  that  the  firft  habeas  cor- 
ira  and  di/hingas  had  given  notice  to  the  vicinity 
lat  they  ought  to  appear;  and  therefore  the  fupplement 
f  a  jury  were  forced  in  without  a  particular  fummons 
)  them.  But  if  the  whole  jury  be  challenged  off,  then 
new  venire'  facias,  and  if  nOne  of  the  jury  appear, 
len  a  dijiringas  jaratores  (hall'  ifllie,  and  no  tales.  1 
hi.  Hift.  P.  C.  265. 

Jurors  being  d\jly  ferved  with  procefs  are  compellable 
0  appear ;  and  therefore  where  more  than  orte  appear, 
lUt  not  enough  to  take  the  inqueft,  but  fome  of  the 
ithers  come  within  view,  or  into  the  town  where  the 
ourt  is  holden,  but  refufe  to  come  into  court ;  in  fhefe 
:a(es  the  court  may  order  thofe  who  appear  to  inquire  of 
he  yearly  value  of  fuch  defaulters  lands;  which  being 
lone,  the  court  may  either  fummon  them  to  appear,  on 
>ain  of  the  fum  found,  or  fome  lefler  fum,  or  may  fine 
:hem  in  like  fum  without  more  ado ;  but  fuch  juror 
liall  only  lofe  his  iffues,  and  not  the  yearly  value  of  his 
ands,  unlefs  the  party  pray  it ;  but  one  who  makes  de- 
ault  after  appearance  is  liable  to  fuch  forfeiture  without 
iny  prayer ;  yet  the  court  in  difcretion  will  fometimes 
Dnly  impofe  a  fmall  fine ;  alfo  a  juror  who  comes  not 
:o  town  where  the  court  is  holden,  (ball  only  lofe  his 
fiiies,  or  be  amerced,  but  not  fined  ;  and  it  is  faid,  that 
a  juror  is  not  amerceable  at  all  at  the  return  of  the  firft 
venire,  except  before  juftices  of  oyer  and  terminer.  2 
Hawk.  P.  C.  146.  and  feveral  authorities  there  cited. 
Trials  per  Pais  200. 

See  the  flat.  27  Eliz.  c.  6.  feft.  2.  and  3  Geo.  2. 
c.  25.  feft,  13.  in  the  firft  divifim  of  this  title. 
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4.  By  whom  the  jury  procefps  are  to  be  execuied,^and 
the  jury  convened ;  in  what  time  fuch  prociffes  are  return- 
able, and  what  number  to  be  returned. 

The  (herifF  is  the  proper  officer  by  whom  the  jury 
procefs  is  to  be  executed,  unlafs  he  be  partial,  tiiac  is, 
fuch  a  one,  as  from  his  confanguinity  or  affinity,  his 
being  under  the  power  of  either  party,  life,  cannot  be  pre- 
fumed  to  be  an  indifferent  perfon,  as  every  officer  who 
hath  any  way  to  do  with  the  adminiftraiion  of  juftice 
ought  to  be  ;  and  in  every  fuch  cafe  the  procefs  fliall  be 
direifed  to  the  coroners,  if  they  are  impartial,  or  to  thofe 
of  them  who  are  fo,  in  cafe  lome  of  tliem  lie  under  the 
aforementioned  prejudices  ;  and  in  cafe  all  the  coronets 
are  partial  or  not  indifferent,  then  the  ver.ire  fhali  be 
diredied  to  two  elizors  named  by  the  court,  and  againft 
whom,  for  that  reafon,  no  cliallenge  can  be  taken,  Co. 
Lit.  158.  rt.      Bro.  Challenge  153. 

"\Vhen  procefs  is  once  awarded  to  the  coroners,  ^d 
for  the  (heriff's  actual  partiality,  the  entry  is  vicecomes  fe 
non  intromittm,  and  in  fuch  cafe  procefs  flial!  not  after- 
wards be  awarded  to  any  new  (herifF,  but  where  it  wa4 
awarded  to  the  coroners  for  riiat  the  (herifF  is  tenant,  feV. 
it  may  be  awarded  to  a  new  (herifF.  Co.  Lit.  1 5 8'. 
2  koll.  Jhr.  bio. 

So  if  a  venire  facias  is  awarded  to  the  coroner  for  par- 
tiality in  the  (herifF,  and  afterwards  a  tales  is  awarded, 
which  is  returned  by  the  (heriff,  this  has  been  held  error. 
Cro.  Eliz:  574.  Morgan  v.  JVye ;  and  fee  Cro.  Eliz.  586. 

See  the  Jldtute  3  Geo.  2.  c.  25.  feft.  i — 6.  in  the  firft 
divifton  of  this  title. 

Procefs  ayainft  jurors  may  be  returnable  immediately 
into  the  King's  Bench  for  the  trial  of  an  indidment 
found  in  the  county  where  it  fits,  whether  for  a  crime  in 
fuch  county,  or  for  a  treafon  beyond  fea;  but  for  the 
trial  of  an  indiflment  removed  by  a  certiorari  from  a 
difFerent  county,  there  muft  be  fifteen  days  between  the 
tejle  and  return  of  every  procefs.  2  R^ll.  Atr.  626, 
9  Co.  iiZ.b.     2  Inji.  568.     2  Hawk.  P.  C.  4c6. 

Juftices  in  eyre,  or  of  gaol-delivery,  may  order  a  jury 
to  be  returned  immediately  for  the  trial  of  a  prifoner; 
alfo  it  hath  been  adjudged,  that  juftices  of  oyer  and  ter- 
miner, or  of  the  peace;  might  for  the  trial  of  an  i/Fue 
joined  before  them,  award  a  venire  returnable  the  fame 
day  On  which  the  party  is  arraigned  ;  but  it  is  faid,  that 
there  are  ftrong  authorities  to  the  contrary,  unlefs  the 
prifoner  confent,  or  the  crime  amount  to  felony.  2 
Hawk.  P.  C:  406.  and  feveral  authorities  there  cited, 

A  venire  before  juftices  of  oyer  and  terminer,  returnable 
at  a  day  certain,  is  erroneous,  unlefs  the  fefBons  appear 
to  be  adjourned  to  the  fame  ^y,  becaufe  otherwife  it 
(hall  not  be  intended  that  their  commiffion  continued  fo 
long  ;  but  fuch  venire  may  be  returnable  at  the  next 
affizes,  and  there  tried  by  virtue  of  r  Ed.  6.  cap:  7. 
2  Hal.  Hift.  P.C.tbi.     2  Henvk.  P.  C.  406; 

See  the  flat,  j  it  8  Will.  3'.  c.  32.  /«'  t/ie  firft  di- 
vifim of  this  itth,  ■■■:.■ 

Altho'  by  thd'  words  of  the  writ  of  t'in'iYe  facias  the 
(herifF  is  only  to  rStarn  twelve,  yet  by  ancient  courfe 
he  was  obliged  to  return  twenty-four;  and  this,  fays 
my  Lord  Coke,  is  for  expedition  of  juftice;  for  if  12 
(hould  only  be  returned,  no  man  fiiould  have  a  full  jury 
appear  or  to  be  (worn  in  refpedt  of  challenges  without 
tales,  which  would  be  a  great  delay  of  trials.  Co.  Lit. 
155.  a. 

But  tho'  the  flierifF  rrtur'ti  a  lefTer  nnmber,  as  Sphere 
the  (herifF  return  only  23,  and  a  fofficient  nurtber  ap- 
pear, and  try  the  iiFue,  this  will  be  aided  by  the  ftatute 
of  Jeofails  as  a  mifreturn.  5  Co.  36.  Cre.  Eliz.  587. 
Cro.  Car.  223.  '" 

The  precept  that  ifliies  bcford  a  feHicnis' ol'  gSol-deli- 
very,  oyer  and  terminer,  and  of  the  peace,  is'to  return  2,^, 
and  commonly  the  (herifF  returns  upon  that  precept  48. 
2  Hal.  Hiji.  P.  C.  263. 

But  the  award  or  precept  to  try  the  prifoner  after  he 
hath  pleaded,  is  only  venire  facias  12,  and  24  are  returned 
by  the  (hetiff  on  that  panel.     2  Hat.  Hift,  P.  O.  263. 

•  At 
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At  Common  law  in  civil  caufe?,  it  fecms  the  flienff 
hiight  have  returned  above  24  if  he  pleafcd  ;  and  there- 
tore  by  tiieftatute  of  IVejhn.  2.  c.  28.  it  is  recited,  that 
whereas  the  (her  ffi  were  ufed  to  fummon  an  unrea- 
sonable multitude  of  jjrors,  to  the  grievance  of  tiie  peo- 
ple, it  is  ordained,  that  from  thenceforth  in  one  afiize 
no  more  fhall  be  returned  than  24.  Godb.  370.  i  keb. 
310.  See  the  fat.    3  Geo.  2.  c.  25.  fed.  8.    in  the 

fijl  dlv'i/iofi  of  this  titk. 

5.  In  vuhat  cufes  and  in  what  manner  fpecial  juries  are 
Ufpainted. 

Special  juries  are  appointed  on  motion  and  application 
to  the  court  for  that  purpofe,  on  which,  if  the  couit 
think  it  reafonable,  the  fherifF  is  to  attend  the  fecondary 
or  mafter  with  his  book  of  freeholders,  who,  in  the  prc- 
fence  of  the  attornies  on  both  fides,  names  48  freeholders, 
and  then  each  party  (hikes  out  twelve,  by  one  at  a  time, 
the  plaintiff  or  his  attorney  beginning  fir(},  and  the  re- 
maining 24  are  returned  by  the  fecondary,  as  the  jury, 
to  try  the  caufe.  2  Lil.  Regiji.  123.  That  the  court 
tnay  order  a  jury  of  merchants  if  they  think  convenient. 
2  Lil.  Regi/I.  12  2. 

If  the  rule  was  entered  into  by  confent,  it  is  faid  to 
be  a  contempt  in  the  attorney  not  to  be  prefent;  but  to 
remedy  any  inconveniency  from  hence,  a  rule  was  made, 
Ihat  when  a  mafier  is  to  (Irike  a  jury,  viz.  forty-eight 
out  of  the  fieeholdcrs  book,  he  (hall  give  notice  to  the 
attornies  of  both  fides  to  be  prefent ;  and  if  the  one  comes, 
■  and  the  other  does  not,  he  that  appears  (hall,  according 
to  the  ancient  courfe,  ftrike  out  twelve,  and  the  mafter 
fliall  ftrike  out  other  twelve  for  him  that  is  abfent.  2 
Lil.  Regiji.  127.      I  Salk.  405. 

And  it  is  faid,  that  if  by  rule  of  court  the  mafter  is 
ordered  to  ftrike  a  jury,  in  cafe  it  be  not  expreifcd  in 
i"uch  rule  that  the  mafter  (hall  ftrike  48,  and  each  of  the 
parties  (hall  ftrike  out  twelve,  the  mafter  is  to  ftrike  24, 
and  the  parties  have  no  liberty  to  ftrike  out  any.  i 
Salk.  405. 

It  is  faid,  that  a  fpecial  jury  may  be  granted  to  try  a 
caufe  at  bar  without  the  confent  of  the  parties,  but  never 
at  nift  prius,  unlefs  for  good  caufe  (hewn,  i  Mod.  Ca. 
Law  and  Equity  248. 

Alfo  it  is  faid,  to  be  contrary  to  the  courfe  of  the  court 
cf  B.  R.  in  capital  cafes,  to  order  the  clerk  of  the  crown 
to  ftrike  a  fpecial  jury,  as  is  done  by  the  fecondary  in 
civil  caufes  upon  trials  at  bar.     2  Jon.  222. 

See  the  Jiatute  3  Geo.  2.  c.  25.  feiS.  15.  and  24  & 
29  Geo.  2.  in  the  firjl  divifim  of  this  title. 

A  rule  was  made  for  a  fpecial  jury,  which  was  entered 
into  by  confent ;  and  afterwards  when  the  parties  attended 
the  mafter,  the  defendant  ftruck  out  fome  hun'dredors, 
and  at  the  trial  challenged  the  array  for  want  of  hun- 
dredors,  which  the  judge  of  aflife  allowed  a  good  chal- 
lenge ;  and  this  was  held  fuch  a  breach  and  contempt  of 
the  rule,  for  which  an  attachment  was  granted,  i  Mod. 
Ca.  Law  and  Eq.  245.   The  King  v.  Burridge. 

But  where  in  the  trial  of  a  quo  warranto,  the  defendant 
challenged  the  array  of  a  fpecial  jury,  that  had  been 
ftruck  at  his  requeft,  for  partiality  in  the  (herifF;  and 
an  attachment  being  moved  for,  and  the  cafe  next  above 
relied  on,  it  was  denied  ;  and  (aid  per  curiam.  That  the 
attachment  in  the  cafe  fupra  was  granted  by  reafon  of 
the  abufe  of  the  rule ;  but  here  the  only  foundation  is 
the  jury's  being  fo  ftriick  at  his  requeft,  which  is  not 
alone  fu/Rcient^  for  he  had  a  right  to  challenge  the  array 
on  the  procefs's  being  dire6led  to  a  wrong  oflicer ;  and 
the  rule  might  have  been  fulfilled  another  way,  viz.  as 
the  (heriff"  was  partial,  a  proper  entry  might  have  been 
made,  and  proce(s  directed  to  the  coroner.  The  King  v. 
Johnfon,  Mich.  8  Geo.  2.  in  B.  R. 

6.  For  what  mifdemeanors  jurors  are  punijhable. 

In  what  cafes  juries    are  punifhable   by  attaint,    fee 
^Ctaint.     And  as  to  the  cafes  where  they  are  otherwife 
f  uni(hable,  we  muft  confider  jurors  either  in  a  minifte- 
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rial  ca.-acity,  as  perfons  bound  to  attend  the  couft,  to  do 
the  bufinefs  for  which  they  are  returned  till  they  are  liif- 
chargtrd  ;  or  in  a  judicial  capacity,  as  ju4ii,e3  of  the  faft 
to  be  tried.  In  the  former  capacity  tl^ey  aic  liable  to  be 
punifiied  in  feveral  inftances;  as.  tur  lefifing  to  appear, 
withdrawing  themfelves  before.- they  are  fworn,  or  refu- 
fing  to  be  fworn  ;  for  which  every  court  of-  record  may, 
of  common  right,  impofe  fuch  a  leafonable  hne  on  ?ny 
one  returned  on  a  grand  or  petit  jury,  as  (hall  fee m  con- 
venient. 8  Co.  38.  Zi.  /ifi.a.  2  irjl,  242.  2  Hal,  liift, 
P.  C.  309. 

So  it  after  they  are  fworn  they  refufe  to  give  any 
verdid  at  all.     N'oy  49.      3  Balf.   173.     F.^ugh.   152. 

So  if  they  endeavour  to  impofe  upon  the  court  ;  as 
where  a  petit  jury  offer  a  verdi£f  to  the  ci'urt,  as. agreed 
by  their  whole  number,  where  in  truth  fome  of  tlienj 
have  not  agreed  to  it,  or  where  they  agree  upon  two 
verdidts  ;  and  firft,  to  oiFer  one  of  them  to  the  court, 
and  fo  ftand  to  it,  if  the  court  (hall  exprefs  no  dilTatif- 
faflion  to  it ;  but  if  the  court  (hall  difl.ke  it,  then  to 
give  the  other.  I  Rol.  Mr.  219.  Cro.  Eliz.  779.  t 
Hawk.  P.  C.  146.  2  Hal.  Hi/i.  P.  C.  309.  S.  P.  and 
that  in  fuch  cafe  they  (hall  be  fined  every  one  a-part. 

So  for  mifbehaving  themfelves  after  their  departure 
from  the  bar  j  where  they  do  not  all  keep  together  .till 
they  have  given  their  verdift  ;  or  where  any  of  them 
carry  any  thing  eatable  with  them  in  their  pockets,  or  eat 
or  drink,  or  otherwife  refrefh  themfelves,  without  leave 
from  the  court,  before  they  have  given  their  verdict,  tho' 
they  were  agreed  on  it,  and.  \\eve  alfo  all  the  time  in  the 
ciiftody  of  the  bailiff  appointed  to  take  care  of  them. 
Dyer  78.  pi.  41.  218.  pi.  4.  Cro.  Jac.  21.  Vaugh. 
21.     2  Hawk.  P.  C.  146. 

Alfo  where  a  jury,  after  they  departed  from  the  bar, 
being  Lte  on  Saturday  night,  feparated  <.nd  yvent  every 
one  to  his  own  houfe  without  giving  a  privy  verdi£t,  or 
without  confulting  upon  the  evidence,  and  gave  a  ver- 
di(S  according  to  the  direcflion  of  the  court ;  but  for  this 
mifdemeanor  they  were  fined  each  forty  (hillings,  and  1 
new  trial  granted;  and  herein  the  Chief  Juftice  faid. 
that  by  fuch  trial  both  parties  may  be  prejudiced  ;  for  tht 
jurors  going  at  large  without  confulting  together,  maj 
well  forget  the  evidence  ;  and  it  is  the  right  of  the  King'; 
fubje<3s  to  have  their  ifTues  determined  when  the  evidenp 
is  fre(h  in  the  memory  of  the  jurors;  and  the  fuffering 
the  jurors  to  go  to  their  houfes  after  a  privy  verdiii  it 
only  by  connivance,  but  by  the  flrift  rules  of  law  oughf 
not  to  be  fufFered,     Pafch.  27  Car.  2.  in  B.  R. 

Alfo  where  the  jury  have  been  divided  or  in  doubf 
about  the  evidence,  and  have  agreed  to  determine  the 
matter  by  throwing  crofs  or  pile,  &c.  and  to  give  their 
verdidl  as  the  chance  happens  ;  this  has  been  held  fuch  a 
mifdemeanor  for  which  they  have  been  ordered  to  attend, 
and  for  which  they  are  puni(hable,  and  for  which  a  tiei|i| 
trial  will  be  granted  on  the  common  rule  of  juratsrt 
male  fe  gejferunt.  2,  Lev.  140,  205.  2  Jon.  83- 
Keb.  80s. 

Jurors  are  puni(hable  for  fending  for  or  receiving  in- 
ftru£lions    from  either   of  the  parties  concerning 
matter  in  queftion.     2  Hawk.  P.  C.  147. 

So  if  a  juryman  have  a  piece  of  evidence  in  his  pocltei 
and  after  the  jury  fworn  and  gone  together  he  (l^eweth  il 
to  them,  this  is  a  mifdemeanor  iineable  in  the  juryj  bill 
it  avoids  not  the  verdift,  tho'  the  cafe  appear  uponeX' 
amination.  Crt.  Eliz.  616.  2  Hal.  Hijl.  P.  C.  306.  _ 
As  to  the  punifhment  of  jurors  in  their  judicial  capaci' 
ty,  there  are  feveral  inftances  where  jurors  acquitting  great 
and  notorious  offenders,  contrary  to  clear  and  manifefl 
evidence,  that  contrary  to  the  judge's  directions,  having 
been  puni(hed  in  the  Star-Chamber,  and  have  alfo,  nci 
only  in  the  King's  Bench,  but  alfo  by  juftices  of  oyer  anc 
terminer  and  gaol-delivery,  been  fined  and  imprifoned. 
and  bound  over  to  their  good  behaviour ;  but  thefe  me- 
thods were  thought  to  be  Conuary  to  the  opinions  in  tb< 
old  books,  and  contrary  to  the  general  reafon  of  the  law, 
and  being  fully  confider'd  in  Bufiel'i  cafe,  it  was  then 
fettled,  and  hath  been  ever  fince  agreed  to,  that  juror 
are  no  way  punifhabie,  except  by  attaint,  for  giving  ; 
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,erdi<?l  contrary  to  a  judge's  direflicns,  arid  againft  what 
nay  (eem  to  others  clear  and  manifeft  evidence,  for  that 
hey  are  the  proper  judges  of  the  fa£l  to  be  tried,  and 
nay  be  reafonably  influenced  by  matters  known  only  to 
hemfelves,  as  tlieir  own  perfonal  knowledge  of  the  fd£t, 
,r  of  the  credit  of  the  witnefs,  or  of  the  parties.  2 
'^aivk.  P.C.  147-8.  and  feveral  authorities  there  cited. 
kiugh.  143.     2  Jon.  16,  17. 

And  herewith  my  Lord  Hale  feems  to  agree,  and  Ihews 
'he  unreafonablenefs  of  punifhing  a  jury  for  going  con- 
jrary  to  the  dirctlion  of  the  court  in  matters  of  law,  be- 
'raufe  it  is  impoflible  any  matter  of  law  could  come  in 
Ijueilion  till  the  matter  of  fa£t  were  fettled  and  dated 
imd  agreed  by  the  jury,  and  of  fuch  matter  of  fail  they 
vere  the  onlv  competent  judges ;  alfo,  fays  he,  it  were 
•;he  moft  unhappy  cafe  that  could  be  to  the  judge,  if  he, 
It  his  peril,  muft  take  upon  him  the  guilt  or  innocence 
)f  the  prifoner ;  and  if  the  judge's  opinion  muft  rule  the 
natter  of  f.'£f,  the  trial  by  a  jury  would  be  ufeiefs.  2 
Hal.  Hi/l.  P.  C.  160,  161,  211,  'i^(. 

But  he  feems  to  admit,  that  the  long  ufe  of  fining 
urors  in  the  King's  Bench  in  criminal  caufes,  may  give 
wffibly  a  jurifdiflion  to  fine  in  thefe  cafes ;  yet  that  it  can 
)y  no  means  be  extended  to  other  courts  of  felTions,  of 
;aol-delivery,  oyer  and  terminer,  or  of  the  peace,  or  other 
nferior  jurifdiaions.     2  Hal.  H'lft.  P.  C.  313. 

Alfo  by  Hawkins,  if  it  fhall  plainly  appear  in  any 
:afe,  that  jurors  are  perfeflly  fatisfied  of  the  truth  of  a 
"afl,  whereupon  they  declare  to  the  court,  that  they  find 
t  in  fuch  a  particular  manner;  and  the  court  direftly 
;ell  them,  that  upon  the  h€t  fo  found,  as  they  have 
igreed  it  to  be,  the  judgment  of  the  law  is  fuch  or  fuch, 
;et  they  obftinately  infift  upon  a  verdi<3  contrary  to  fuch 
lireflion  ;  it  feems  agreeable  to  the  general  leafon  of 
he  law,  that  the  jurors  are  finable  by  the  court  in  fuch 
.cafe,  unlefs  an  attaint  lies  againft  them;  for  otherwife 
hey  would  not  be  puniQiable  for  fo  palpable  a  partiality 
n  taking  upon  them  to  judge  of  matters  of  law,  which 
hey  have  nothing  to  do  with,  and  are  prefumed  to  be 
gnorant  of,  contrary  to  the  exprefs  direflion  of  one,  who 
ly  the  law  is  appointed  to  direft  them  in  fuch  matters, 
,nd  is  to  be  prefumed  of  ability  to  do  it.  2  Hawk.  P.  C. 
:48.  for  which  is  cited  2  Jon.  15,  16.  Vaugh.  144-5. 
°alm.  363.  and  fee  Kel.  50, 

Alfo  if  a  judge,  for  the  better  dlreflion  and  informa- 
ion  of  a  jury,  fhall  afk  them  their  opinions  concerning 
uch  a  particular  faft,  and  they  fliall  refufe  to  anfwer  him, 
ind  obftinately  infift  to  deliver  in  their  verdi<3,  as  they 
;hink  fit,  contrary  to  his  direflion,  it  feems  queftionable, 
whether  they  may  not  be  fined  in  fuch  cafe  alfo,  unlefs 
in  attaint  lie  againft  them  ;  for  that  it  is  the  duty  of  jurors 
to  take  the  advice  and  information  of  the  court,  in  order 
[to  be  governed  by  it,  as  far  as  (hall  be  confiftent  with 
itheir  confclcnces.     2  Hawk.  P.C.  149. 

For  more  learning  on  this  fuhjeSl,  fee  3  Bac.  Abr.  tit. 
Juries,  and  21  Vin.  Abr.  tit.  Trial. 

3U16  accrcftcnlli,  Is  the  right  of  furvivorflifp  between 
jointenants.     Lit.  j'eB.  280.     Co.  Lit.  180.'    See  3[omtj= 

tenants. 

31US  jSnglO^unt.  The  laws  and  cuftoms  of  thfe  Wejl- 
Saxons,  in  the  time  of  the  heptarchy,  by  which  the  peo- 
ple were  for  a  long  time  governed,  and  which  were  pre- 
ferred to  all  others,  were  termed  Jus  Anglorum.     Jac. 

3iU0  <!Eo;iOna£,  The  right  of  the  Crown  is  part  of  the 
law  of  England;  and  differs  in  many  things  from  the  ge- 
neral law,  relating  to  the  fubjed,  fee  Co.  on  Litt.  fol. 
15.4. 

3us  Cartalitatiis  angltae.  See  Curtefp  of  ©ntj^ 
lauD. 

3IUlS  DltpIicatUnt,  Is  where  a  man  hath  the  pofleflion 
as  well  as  a  propriety  of  any  thing.  Bra6t.  lib.  4. 
tract.  4.  c.  4. 

3lll3  gcntiltm.  Is  the  law  by  which  fociety  in  general 
and  nations  are  governed.     Selden. 

31US  l3acreti;tatt0.  The  right  of  inheritance.  See  l^cit. 

3(US  patCOnatUS,  Is  the  right  of  prefenting  a  clerk 
to  a  benefice.     Cowell,  edit.  1727. 

Jus  patronatus  is  not  within  the  ftatute  of  limitations. 

X  M.  fejf.  2.  c.  5.   See  tHuarc  imucDtt. 
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BSltda,  A  liquid  meafure.  Men.  Ang.  vol.  i.  p.  149. 
JuttS,  (Fr.  joufie,  i.  e.  decurfus,  Lat.  juxta,)  Were 
contention  between  martial  men  and  perfons  of  honour, 
v.'iih  fpears  on  horfeback,  by  way  of  exercifes,  and 
fingly.  Anno  24  Hen.  8.  cap.  13.  Edictum  Regis  Ed- 
wardi  I.  prohibendo  fub  forisfactura  omnium  qua  foris- 
facturae  pojfint,  quod  nan  torneant,  bordeant,  advcnturas 
quisrani,  juftas  faciant  feu  ad  arma  prafumant  fine 
licentia  Regis.  Paf.  29  Edw.  I.  Efl'ex  101.  See 
SDOUCnamcnt.  And  it  differed  from  tournament  as 
fpecies  doth  from  genus ;  becaufe  tournaments  were  all 
forts  of  military  contentions,  and  confifted  of  many  men 
in  troops :  but  jujis  were  ufually  between  two  men,  and 
no  more.     Cowell,  edit.  I727. 

Jutttce,  The  virtue  by  which  we  give  to  every  mart 
what  is  his  due.  Johnf.  Locke.  Juftice  and  right  frail 
not  be  fold,  denied  or  delayed.  M.  C.  9  PL  3.  c.  29. 
Right  ftiall  be  done  to  all  without  refpefl,  St.  Wejlm.  i". 
3  Ed.  I.  c.  \.  Shall  not  be  delayed  for  any  command 
under  the  Great  feal,  l^c.  2  Ed.  3.  c.  8.  14  Ed.  3. 
ft.  I.  c.  14.      II  Rufl}.  2,  c.  10. 

3!lttttre,  (Jiftidarius,)  Signifies  him  that  is  deputed 
by  the  King  to  do  right  by  way  of  judgment ;  the  reafon 
why  he  is  called  Juftice  and  not  Judge  is,  becaufe  in  an- 
cient times  the  Latin  word  for  him  was  Jufticia,  and  not 
Jufticiarius,  as  appeareth  by  Glanvile,  lib.  2.  cap.  6.  and 
Roger  Hoveden,  part,  pofler.  fuor.  Annal.  fol.  413. 
Another  reafon  why  they  are  called  Jufticiarii,  and  not 
Judices,  is  becaufe  they  have  their  authority  by  deputa- 
tion, delegates  to  the  King,  and  not  jure  magiftratus,  and 
therefore  cannot  depute  others  in  their  ftead,  xhe  jufiice  of 
the  forefl  only  excepted,  who  hath  that  liberty  efpecially 
given  him  by  32  H.  8.  c.  35.  for  the  Chancellor,  Mar- 
I  fbal,  Admiral,  and  fuch  like,  are  not  called  Jufticiariiy 
but  Judices :  Of  thefe  juftices  there  are  divers  forts  in 
England;  of  the  manner  of  whofe  creation  with  other 
appurtenances,  read  Fortefcue,  c.  51.  Thefe  in  Magna 
Charta,  c.  12.  and  other  ftatutes,  are  called  Juflicers. 

Juftice,  or  Chief  Juftice  of  the  King's  Bench,  (Capi- 
talis  Juflitia,  vel  Jufticiarius  de  Banco  Regis,  vel  ad 
placita  coram  Rege  ienenda,)  Is  a  lord  by  his  cifice  while 
he  enjoys  it,  and  the  chief  of  the  reft ;  his  office  efpe- 
cially is  to  hear  and  determine  all  pleas  of  the  Crown, 
viz..  fuch  as  concern  ofi^ences  committed  againft  the 
crown,  dignity,  and  peace  of  the  King  ;  as  treafons, 
felonies,  mayhems,  and  fuch  like  ;  which  you  may  read 
in  Br  acton,  lib.  3.  tract.  2.  per  totum  ;  and  in  Staundf. 
PI.  Cor.  from  the  firft  to  the  51ft  chapter  of  the  firft 
book.  He  alfo,  with  his  afTiftants,  heareth  all  perfonal 
aftions,  and  real  alfo,  if  they  be  incident  to  his  jurif- 
didion.  See  Cromp.  Jur.  'fol.  67.  Of  this  court, 
Bracton,  lib.  3.  cap.  7.  num.  2.  faith  thus,  Placita  vera 
civilia  in  rem  i3  perfonam  in  curia  Domini  Regis  termi- 
nanda  coram  diverfis  jufticiariis  terminantur ;  isf  illarum 
curiarum  habet  unam  propriam,  Jicut  Aulam  Regiam,  {3"  ju- 
fticiarios  capitales  qui  proprias  caufas  Regis  terminant  fcf 
aliorum  omnium  per  querelam  vel  privilegium  ftve  libertatem  ; 
ut  ft  fit  allquis  qui  implacitari  non  debeat,  nift  coram  Rege. 
Of  the  ancient  dignity  of  the  Chief  Juftice,  thus. 
Liber  Niger  Fifcalis,  cap.  4.  In  fcaccaria  reftdet,  imo  £5" 
pra/idet  primus  in  regno  Capitalis,  fcilicet,  Jufticia.  In 
the  time  of  King  John,  and  other  of  our  Kings,  it  often 
occurs  in  charters  of  privileges,  ^od  non  ponatur  refpon- 
dere,  nift  coram  nobis  vel  Capitali  Jufticia  no/lra.  The 
oath  of  the  juftices,  fee  in  flat.  18  Ed.  3.  flat.  4.  arid 
in  Origines  Juridiciales,  a  catalogue  of  all  the  Lords  Chief 
Juftices  of  England. 

TheCh.Juf.had  formerly  that  power  alone,  which  after- 
wards was  diftributed  to  three  other  magiftlrates,  /.  e.  he 
had  the  power  of  the  Chief  Juftice  of  the  CcJmmon  Pleas, 
of  the  Chief  Baron  of  the  Exchequer,  and  of  the  Maf- 
ter  of  the  Court  of  Wards.  He  ufually  fat' in  the  King's 
palace,  and  they  executed  that  office  which  was  formerly 
performed  per  comitem  palacii :  He  determined  in  that 
place  all  differences  which  happened  between  the  barons 
and  other  great  men  of  the  kingdom,  and  likewife  caufes 
both  criminal  and  civil  between  other  men.  And  this 
he  did  till  the  ninth  year  of  Henry  III.  or  rather  till  the 
17th  of  King  John,  when,  at  the  rcqneft  of  the  nobi- 
'  4P  l'^)'' 
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lity,  tHe  King  'granted  that  Communla  plaata  non  feque- 
rentur  curiam  fuam,  fed  in  loco  certo  tenerentur. 

He  had  the  prerogative  to  be  vicegerent  of  the  king- 
dom when  any  of  our  Kings  went  beyond  fea,  and  was 
ufually  chofen  to  this  office  out  of  the  greateft  of  the  no- 
bility :  But  his  power  was  firft  diminifhed  by  Richard  I. 
who  made  two  other  juftices,  and  configned  to  each  a 
diftindt  jurifdiflion,  viz.  to  one  the  north  parts  of  Eng- 
land, and  to  the  other  the  fouth.  And  thus  it  continued 
till  the  beginning  of  the  reign  of  Edward  I.  who  redu- 
ced them  to  one  court.  And  that  wife  King  confide- 
ring  that  fome  former  Chief  Juftices  made  ufe  of  their 
power  in  prejudice  to  his  father  and  grandfather,  did  far- 
ther diminifli  their  authority,  both  as  to  the  dignity  of 
their  perfons,  and  extent  of  their  jurifdiftions ;  for  no 
more  were  chofen  out  of  the  nobility  as  formerly,  but 
out  of  the  common  people,  who  were  men  of  good 
morals,  and  fkilfu)  in  the  law.  And  now  began  the 
ftudy  of  the  Common  law,  and  not  befpre ;  and  the 
Chief  Juftice  was  no  longer  ftiled  Capitalis  AngUa  Juf- 
ticiarius,  but  Capitalis .]\x&.[t\ii\us  ad  placiia  coram  Rege 
tenenda,  t^c. 

Juftice  or  Chief  Juftice  of  the  Common  Pleas,  hath  al- 
fo  the  title  of  Lord  whilft  he  enjoys  his  office,  and  is 
called  Dowinus  Jufiiciarius  communium  placitorum,  vet 
Dominus  Jufiiciarius  de  Banco,  who  with  his  afliftants 
did  originally,  and  do  yet,  hear  and  determine  all  caufes 
at  the  Common  law,  that  is,  civil  caufes,  as  well  perfo- 
rial  as  real,  between  common  perfons ;  wherefore  it  was 
called  The  Court  of  Common  Pleas,  in  diftindion  from 
the  pleas  of  the  crown,  or  the  King's  pleas,  which  are 
fpecial,  and  appertaining  to  him  only.  This  court  was 
appointed  to  be  in  a  fettled  place,  and  not  as  other 
courts,  to  follow  or  attend  the  King's  court  or  palace, 
as  appears  by  the  ftat.  9  Hen.  3.  c.  1 1.  Of  its  jurifdic- 
tion,  fee  4  Inftii.  fol.  99.  The  Juftice's  oath,  fee 
18  Ed.  3.  fiat.  4.  Thus  Bralfon,  lib.  3.  c.  7.  tells  us, 
that  Jufticiariorum  alii  funt  perpetui  certo  loco  habitantes 
ftcut  in  Banco  loquelas  omnes,  bfc.  terminantes,  i^c. 

iHtttre  of  tlje  fOjett,  (Jufiiciarius  forefta,)  Is  alfo 
a  Lord  by  his  office,  and  hears  and  determines  all  of- 
fences within  the  forefl,  committed  againft  vert  or  veni- 
fon  :  Of  thefe  there  are  two,  whereof  one  hath  jurifdic- 
tion  over  all  forefts  on  this  fide  Trent,  the  other  of  all 
beyond  it.  The  chief  point  of  their  jurifdidion  confifteth 
Upon  the  articles  of  the  King's  charter,  called  Charta  de 
forefta,  made  Anno  9  Hen.  3.  concerning  which  fee 
Camd.  Brit.  p.  214.  See  PjOtOfOJCftaCtltS.  The  court 
where  this  juftice  fits  and  determines,  is  called  The  juf- 
tice-feat  of  the  foreft,  held  once  every  three  years,  as 
you  may  read  in  Manwood's  Foreft  Laws,  c.  24.  He  is 
alfo  called  Juftice  in  eyre  of  the  foreft ;  and  is  the  only 
juftice  that  may  appoint  a  deputy,  by  the  ftatute  of  33 
Hen.  8.  c.  35. 

3!ttttrfe  of  rtje  IjttntlJCll,  (Jufiiciarius  Hundredi,) 
Erat  ipfe  hundredi  Dominus,  qui  (sf  centurio  l^  centenarius, 
hundtedique  aldermannus  appellatus  eft.  Prtserat  omnibus 
hundredi  friborgis,  cognovit  que  de  caufis  majufculis,  qua 
in  eifdem  finiri  non  potuerunt.     Spelm. 

3iutttrcmentS!,  from  jufiida.  All  things  belonging  to 
juftice.  Co.  on  Weftm.  i.  fol.  225.  Alfo  the  effeds 
or  execution  of  y«///f^  or  of  jurifdiftion. 

SillttireiS  of  afftfc,  (Jufiidarii  ad  capiendas  afjifas,) 
Aie  fuch  as  were  wont  by  fpecial  commiffion  to  be  fent 
(as  occafion  was  offered)  into  this  or  that  county,  to 
take  afffes  for  the  eafe  of  the  fubjeas ;  for  whereas  thefe 
anions  pafs  always  by  jury,  fo  many  men  would  not, 
without  great  damage  and  charge,  be  brought  up  to 
London,  and  therefore  juftices  for  this  purpofe,  by  com- 
mifljon  particularly  authorized,  were  fent  down  to  them. 
For  it  fecms,  that  the  jufiices  of  the  Common  Pleas  had 
no  power  to  take  afTifes  till  the  flat,  of  8  R.  2.  cap.  2. 
for  by  that  they  were  enabled  to  it,  and  tb  deliver  gaojj 
And  the  juftices  of  the  King's  Bench  have  by  that  ftatute 
fuch  power  affirmed  unto  them,  as  they  had  one  hun- 
<Jred  years  before.  Thefe  commiflions  Jd capiendas  ajifas, 
have  of  late  years  been  fettled  and  executed  only  in  Lent, 
and  the  long  vacation,  when  the  Jujlices,  and  other  learned' 
lawyers,  may  be  at  leifure  to  attend  thofe  controverfies ; 
Whereupon  it  alfo  falls  out,  that  the  matters  that  were 
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wont  to  be  heard  by  more  general  commiflions  of  jufiices 
in  eyre,  are  heard  all  at  one  time  with  thefe  ajffes,  which 
was  not  fo  of  old,  as  appears  by  Braaon,  lib.  3.  cap.  7 
num.  2.  Habsat  etiam  jufticiarios  itinerafites  de  comitatui'n 
comitatum,  quandoque  ad  omnia  placiia  ;  quandoque  ad  qua. 
dam  fpccialia,  ficut  affifas,  Igc.  izf  ad gaolas  deliberandas  ■ 
quandoque  ad  unnm  vel  duas  isf  non  plures.  And  by  thii 
means  the  jufiices  of  both  benches  being  worthily  ac- 
counted the  fitteft  of  all  others,  and  their  afTiftants,  we«c 
employed  in  thefe  affairs.  But  no  jujlice  of  either 
bench,  or  any  other,  may  be  jufiices  of  affifi  in  his  owa 
county.  Anno  S  R.  2.  c.  2.  and  33  Hen.  8.  c.  24.  An4 
thofe  who  now  are  called  juftices  of  ajjife,  and  twice 
every  year  go  the  circuit,  by  two  and  two  through  4 
England,  difpatch  their  feveral  bufineffes  by  feveral  com- 
miffions.  Cromp.  Jur.  Jol.  210.  For  they  have  one 
commiffion  to  take  afTifes,  another  to  deliver  gaols,  an- 
other of  oyer  and  terminer,  is'c.  That  juftices  of  affifu 
and  juftices  in  eyre  did  anciently  differ,  appeareth  by  2« 
Ed.  3.  cap.  5,  And  that  jufiices  of  afffe  and  jufiica  q 
gaol-delivery  were  divers,  is  evident  by  4  Ed.  3.  c.  3, 
The  oath  taken  by  the  juftices  of  affife  is  all  one  witM 
that  taken  by  the  juftices  of  the  King's  Bench.  OM 
Abridgment  of  Statutes,  tit.  Sacramentum  Jufticiariorum. 
Cowell. 

Two  juftices  fworn  to  take  affifes,  t^c.  three  times  a 
year,  i^Ed.  i.  c.  30. 

Juftices  of  affife,  if  laymen,  (hall  deliver  the  gaolj, 
27  Ed.  I.  ft.  I.  c.  3. 

Juftices  of  aftife  to  be  appointed  to  the  feveral  circuits, 
St.  de  Jiifiic.  Affign.  inurti  temp.   \  vol.  188.    4  Ed.  3, 

C.  2. 

Affifes,  Isfc.  (hall  be  taken   before  the  juftices   com- 
monly affigned,   2  Ed.  3.  c.  1. 
Shall  make  their  circuits  thrice  in  the  year,  4  Ed,  3. 

Shall  inquire  of  maintainers,  confpirators  and  cham- 
pertors,  and  may  adjourn  their  proceedings  into  the  court  » 
where  they  are  juftices,  4  Ed.  3.  ^.  ir. 

Shall  have  commiffion  to  inquire  of  mifdemeanors  6 
officers,  maintainers,  jurors,  ^c.  2  Ed.  3.  c,  5.  20  M 
3-  '•  6.  L 

Juftices  of  oyer  and  terminer,  gaol-delivery  and  a(fi4 
(hall  be  fworn,  20  Ed.  3.  c.  3. 

Shall  hold  their  feffions  in  the  county  towns,  6  R.  J„| 
f.  5- 

No  man  of  the  law  (hall  be  juftice  of  affife  or  gaol- 
delivery  in  his  own  county,  8  R,  2.  f.  2,  13  H.  4.  t, 
2.  33  H.  8.  c.  24.  may  ad  in  the  gaol-delivery,  \%^ 
Geo.  2.  f.  27,  1. 

The  Chief  Juftice  of  the  Common  Pleas  (hall  be  ^ 
pointed  among  the  judges  of  affife,  8  R,  2.  c.  2.  n, 
H.  4.  c.  2.  * 

Shall  hold  their  feffions  where  the  chancellor,  with  tl^ 
advice  of  the  juftices,  (hall  appoint,   1 1  i2.  2.  c.  11.    -f 

Shall  not  permit  others  to  fit  on  the  bench  with  them, 
2  R.  2.  c.  3.  ,,: 

May  try  indidments  for  counterfeiting  money,  i^c.A 
H.  5.  c.  7.  ▼ 

Shall  hold  their  feffions  for  Cumberland  and  CarliM 
14  H.  6.  c.  3. 

Can  be  made  by  none  but  the  King,  27  H.  8.  c.  21, 

fia.  2.  o     /  T, 

They  (hall  be  attended  by  the  bailifFs,  ^c.  27  H.  % 
c.  24.  fia.  7. 

They  ftiall  proclaim  the  ftatutes  againft  maintenanW, 
32  H.  8.  ..  9,  /  5.  "^ 

The  ftatute  33  H.  8.  c.  24.  that  none  (hall  be  juftice 
of  affife  in  his  own  country,  not  to  extend  to  Lancafter. 

ZzH.^.  c.2^.fi-a.i.  ^ 

Juftices  of  affife  how  to  take  affidavits  in  their  circuit, 
29  Car.  2.  c.  5. 

May  hold  the  affifes  for  Cornwall  at  other  places  be- 
fides  Launcefton,    i  Geo.  I.  c.  45, 

Summer  affife  to  be  held  at  Buckingham,  21  Gto.%. 
c.  12. 

3!uatf£!S  of  lOtlj  I'CnrljCSf,  Shall  decide  pleas  com- 
menced before  other  r^atters  be  arraigned,  St,  IVcfim.  i. 
I  Ed.  1.  c.  46. 

The 
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Hie  chancellor  and  juftices  of  the  King's  Bench  fhall 
allow  the  King,  Art.  fuper  Cart.   28  Ed.  I.  //.  3.  c.  5. 
The  judges  oath,   18  Ed.  3.  //.  4. 
Ot  the  immunity  of  judges  from  profecutions,  31  Ed. 

;•  /'•  4-  <■•  '7- 

The  duty  of  the  judges,  20  Ed.  3.  f.  i  £5?  2.  8  R. 
;.  t.  3.     9  R.  2.  c.  I. 

The  Chief  Juftice  of  the  King's  Bench  not  to  be  juf- 
ice  of  aflife,  except  in  the  county  of  Lancafter,  13  H. 

I   For  payment  of  the  judges  falaries,  10  H.  6.  ft.  2. 
'  The  court  of  King's  Bsnch  may  remit  prifoners  to  be 
rled  in  the  country,  6  H.  8.  c.  6. 

3uftiCC|S    in    CPJC    (Jujlkiarii   hinerantes,)     Are    fo 
ermed  of  the  old  French  word  erre,  as  (a  grand  erre,  i, 
'•uignis   ilineribus,)    proverbially   fpoken.     Thefe   in   an- 
ient time,  were  fent  with  commiffion  into  divers  coun- 
ries  to  hear  fuch  caufes  efpecially,  as  were  termed  pleas 
f  the  crown.     And  this  was    done  for  the  eafe  of  the 
leoplc,  who  muft  elfe  have  been  hurried  to  the   King's 
Jench,  if  the  cafe  were  too  high  for  the  county-court : 
They  differed  from  the  juftices  of  oyer  and  terminer,  be- 
:aufe  they  (as  we  faid  before)  were  fent  upon  one  or  few 
pecial  caufes,  and  to  one  place  ;  whereas  the  juftices  in 
yre  were  fent  through  the  provinces  and  counties  of  the 
and,  with  more   indefinite  and  general  commiflion,  as 
ppeareth   by   Braiion,  lib.  3.  c.  11,   12,    13.  and   Brit- 
m,  cap.  2.      And  again,  becaufe  the  juftices  of  oyer  and 
ermine?-  were  fent  uncertainly  upon  any  uproar,  or  other 
iccafion  in  the  country  ;  but  thefe  in  eyre  (as  M.r.  Gwin 
els  down   in  the  Preface  to  his  Reading,)  were  fent  but 
very  feven  years  once;  with  whom  agrees  Home  in  his 
Vfirrar  of  Juftices,  1.2.  c.  ^eux  poient  eftre  ailours,  ^c. 
i  I.  2.  cap.   Des  pecbcs  criminals,  (Jc.  al  fuit  del  Roy,  (Jc. 
\nd  lib.  3.  cap.  De  juftices  in  eyre:  Where  he  alfo  de- 
lares  what  belongs  to  their  office.     But  there  is  a  book 
ntituled,  Orig.  Juridiciales,  which  fays  they  went  oftener. 
Thefe  were  in(tituted   by   King  Henry  the  Second,    as 
Zamd.  in  his  Brit,   witneffeth,  pag.  104.    and  Hovtden 
■ar,  poft.  fuor.  Annal.  fol.  1 1 3.  hath  of  them  thefe  words, 
ifafticiarii  itincrantes,  conftituti  per  Henricum  fecundum, 
ui  divifit  Regnum  juum  in  fex  partes,  per  quorum  ftngu- 
\js  tres  jufticiarios  ilinerantes  conftituit,  i^c.     In  fome  re- 
pe£l  they  refembled  our  juftices  of  afffe  at  prefent,  tho' 
heir  authority  and  manner  of  proceeding  much  differ. 
y».  m  Litt.  fol.  293.     Cowell. 

Juftices  in  eyre  fliall  not  amerce  townfhips  if  enough 
•ome,  52  //.  3.   c.  24. 

The  common  fine  and  amercicament  of  the  county, 
hall  be  affeffed  before  the  juftices,  St.  Weftm.  i.  3  Ed. 
I.  f.  18. 

At  what  time  ne  reciplatur  (hall  be  before  juftices  in 
:yre,  St.  IFeftm.  2.   13  Ed.  i.  c.  10. 

Perfons  may  make  a  general  attorney  to  appear  in 
:he  eyre,  St.  Weftm.  2.    13  Ed.  i.  c.  10. 

The  oaths  of  the  oflficers  and  jurors  in  the  eyre,  inter 
ftatuia  incerti  temp. — Juftices  in  eyre  to  inquire  of  un- 
due delivery  of  felons,  inter  flat,  incert.  temp. 

Juftices  in  eyre  can  be  made  by  none  but  the  King,  27 

H.  8.  c.  24.  fea.  2. 

Matters  inquirable  in  the  eyre,  inter  ftat.  incert.  temp. 

3EuttitC£i  of  gaoI^BcltUcrp,  (Juftidarii  ad  gaolas  de- 
liberandas,)  Are  fuch  as  are  fent  with  commifTions  to 
hear  and  determine  all  caufes  appertaining  to  fuch  as  for 
any  offence  are  caft  into  the  gaol :  part  of  his  authority  is 
to  punifh  fuch  as  let  to  mainprize  thof6  prifoners  that  are 
not  bailable  by  law,  nor  by  the  ftatute  De  Finibus,  cap,  3. 
F.  N.  B.  fol.  151.  Thefe  feem  in  ancient  time  to  have 
been  fent  into  the  country  upon  feveral  occafions  ;  but  af- 
terwards Juftices  of  afffe  were  likewife  authorized  to  the 
like  purpcfes.  Anno  if  Ed.  3.  c.  3.  Their  oath  is  all  one 
■with  other  of  the  Kine's_7V?;V«  of  either  bench.  Old  Abridg- 
ment of  Statutes,  ttt.  Sacramenium  Jtifticiariorum.    Cnvell. 

Juftices  of  affife,  if  laymen,  ftall  deliver  the  gaols, 
27  Ed.  \.  ft.  I.  c.  3. 

The  juftices  of  peace  (ball  deliver  over  their  indifl- 
roents  to  the  juftices  of  gaol-delivery,  4  Ed.  3.  t.  2. 
'  Sball  be  fworn  like  as  the  other  judges,  2  Ed.  3,  c.  3, 
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Two  men  of  the  law  in  each  county  fliall  be  in  the 
commiflion  of  gaol-delivery,   17  R.  2.  c.  10. 

None  but  the  King  can  make  them,  27  H.  8.  c.  24. 
fea.  2. 

They  (hall  be  attended  by  bailiffs,  £3"^.  27  H.  8.  c.  24. 
feEl.-j. 

May  give  judgment  on  prifoners  convifted  before  other 
juftices,   1  Ed.  6.  f.  7.  fe6i.  5. 

The  granting  a  new  commiffion  of  gaol-delivery,  or 
of  the  peace,  in  a  town  corporate,  (hall  not  avoid  thfe 
former  commiflion,  2  is"  3  Ph.  isf  Mar.  c.  18. 

Juftices  of  gaol-delivery  may  a£t  in  their  countries, 
12  Geo.  2.  c.  27, 

3!utttrC|S  of  tic  letojS,  (Jujiidarii  ad  cujlodiam  Ja- 
daorum  affignati,}  King  Richard  I.  after  his  return  out 
of  the  Holy  Land,  anno  1194.  appointed  particular  y«- 
Jlices,  laws,  and  orders,  for  preventing  the  frauds,  and 
regulating  the  contrafls  and  ufury  of  the  Jews.  Ho- 
veden,  parte  poft.  pag.  745.     Claitf  3  Ed.  I.  m.  19, 

BiUflicCS  of  tabOUrerS!,  Were  jujlices  heretofore  ap- 
pointed to  redrefs  the  frowardnefs  of  labouring  men,  that 
would  either  be  idle,  or  have  unreafonable  wages.  Sec 
21  Ed.  3,  c.  I.     25  Ed.  3.  c.  8.  and  31  Ed.  \.  c.  6. 

aulltces  of  i^ifi  p^iu?,  Are  all  one  at  this  time  with 
Jujlices  of  afffe,  for  it  is  a  common  adjournment  of  a 
caufe  in  the  Common  Pleas,  to  put  it  off  to  fuch  a  day, 
Wtfi  pr'ius  JuJliciarii  venerint  ad  eas  partes  ad  capiendas 
afffas ;  and  upon  this  claufe  of  adjournment  they  are  called 
Ju/lices  of  Nift  prius,  as  well  as  juftices  of  aflife,  by 
reafon  of  the  writ  or  aflion  that  they  have  to  deal  in. 
Their  commiffion  you  may  fee  in  Cromp.  Jurif.  fol.  204. 
yet  with  this  difference  between  them,  that  Juftices  of 
ajftfe  have  power  to  give  judgment  in  a  caufe,  but  Jujlices 
of  Nift  prius  only  to  take  the  verdi£t.  But  in  the  nature 
of  both  their  funftions,  this  feems  to  be  the  greateft  dif- 
ference, that  Jujlices  ofNiJi  prius  have  to  deal  in  caufes 
perfonal  as  well  as  real  j  whereas  Jujlices  ofajfife,  in  ftrift 
acceptation,  meddle  only  with  the  poffeffory  writs  called 
AJffe.     Cowell. 

luftitClS  of  opcr  tm  tttmixitt,  (Jupidaril  ad  aw 
diendum  i^  terminandum,)  Were  juftices  deputed  upon  fome 
fpecial  or  extraordinary  occafions.  Fitzherbert  in  his 
Nat.  Brev.  faith.  That  the  commiflion  d'eyer  and  ter- 
miner is  direfted  to  certain  perfons  upon  any  great 
riot,  infurreflions,  heinous  mifdemeanors,  or  tref- 
pafTes  committed.  And  becaufe  the  occafion  of  granting 
this  commiflion  (hould  be  maturely  weighed,  it  is  pro- 
vided by  the  ftatute  made  2  Ed.  3.  c.  2.  That  no  fuch 
commiflion  ought  to  be  granted,  but  that  they  (hall  be 
difpatched  before  the  juftices  of  the  one  bench  or  other, 
or  jujlices  errant,  except  for  horiible  trefpaffes,  and  that 
by  the  fpecial  favour  of  the  King.  The  form  of  this 
commiffion,  fee  F.  N.  B.  f.  no. 

Comnriifllons  of  oyer  and  terminer  fliall  be  granted 
only  to  the  juftices  of  either  Bench  and  in  eyre,  except 
for  heinous  trefpafs,  St.  Wepm.  2.    ijEd.  i.  c.  29. 

Shall  go  circuits  to  hear  and  determine  trefpaffes,  St. 
Ragm.  incerti  temp. 

Oyers  and  terminers  (hall  not  be  granted  but  for  hor- 
rible trefpaffes,  2  Ed.  3.  c.  2.     34  Ed.  3.  c.  j. 

Juftices  of  oyer  and  terminer  may  direft  writs  to  » 
foreign  county  to  take  felons,  5  Ed.  3.  c.  11. 

May  try  treafons,  mifprifions  of  treafon  and  murder  in 
any  county,  after  the  council  have  examined  into  it, 
33  H.  8.  c.  23. 

BEtlCfreS  of  tIjC  pUfltOn,  (Jujiidarii  pavUmis,)  Are 
certain  judges  of  a  pie-powder  court,  of  a  mcft  tranfcendent 
jurifdidlion,  held  under  the  bifhop  of  If^mchejler  at  a  fair 
on  St.  Giles's  Hill,  near  that  city,  by  virtue  of  letters 
patent  granted  by  Richard  2.  znd  Edward /^.  Epijcopos 
'Wynton.  £5f  fuccejfores  fuos,  a  tempore  quo,  &c.  Juftici- 
arios fuos,  qui  t;/jirfl«/«r  Jufticiarii  pavilonis,  ccgnitiones 
placitorum  i3  aliorum  negotiorum  eadem  feria  durante,  necnon 
cloves  portarum  isf  cujlodiam  preedihes  civitatis  nojlra 
Wynton,  pro  certo  tempore  ferits  illius,  £ff  nonnullas  alias 
libertates,  immunitates  Cs"  confuetudines  habuiffe,  I3c.  See 
the  patent  at  large  in  Prjnnes  Animad.  on  4  Jnjl.  fol. 
191. 
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3;Ullt«.3  of  ti)Z  JjCarC,  (Ju/lklarii  ad  phcan,)  Are 
thufe  who  are  appointed  by  the  King's  commifnon  to  at- 
tend the  peace  of  the  county  wliere  they  dwell ;  of  v  hom 
fome,  for  fpecial  refpefl,  are  made  of  the  quorum,  be- 
caufe  bufinefs  of  importance  may  not  be  difi-'atched  with- 
out the  prefence  or  alTent  of  them,  or  one  of  tliem. 
They  were  called  Guafdians  of  the  peace  till  the  thirty- 
Tixth  year  of  Edward  3.  cap.  12.  where  they  are  called 
Jufikes.  Lamb.  Eiren.  lib.  4.  cap.  I9.  pjg.  578. 
CoKcll. 

I,  Of  the  ancient  (fficen  called  Confervators  of  the  peace. 
1.  Ofthefirji  inftitution  of  juftices  of  the  peace,  and  the 
general  ftatutes  which  give  them  jurifdiiiion. 

3.  lyho  are  qualified  for  the  office. 

4.  Of  the  manner  of  appointing  them  ;  and  of  their  com- 
rn'iffion. 

5.  Of  their  jurifdiBion  relating  to  treafon,  felony,  in- 
ferior  offences,  and  indit^ments  not  taken  before  themfelves. 

6.  Of  the  jurifdi£}ion  of  one,  two  or  more  jti/iiccs  ;  and 
how  far  a  juftice  of  a  county  or  a  liberty  may  act  out  of  them 
refpectively. 

7 .  Of  their  fees ;  and  how  they  are  favoured  and  pro- 
tected by  the  law  in  the  execution  of  their  offices, 

1,  Of  the  ancient  officers  called  Confervators  of  the  peace. 

It  feems  to  be  clearly  agreed,  that  before  the  ftatute 
J  Ed.  3.  cap.  lb.  there  were  no  juftices  of  the  peace,  and 
that  they  were  firft  inftituted  by  that  ftatute;  yet  by  the 
Common  law  there  were  certain  confervators  of  the  peace, 
which  were  of  two  forts,  i.  Thofe  who  in  refpeft  of 
their  offices  had  power  to  keep  the  peace,  but  were  not 
fimply  called  by  the  name  of  Confervators  of  the  peace, 
but  by  the  name  of  fuch  offices,  2.  Thofe  who  were 
conftituted  for  this  purpofe  only,  and  were  fimply  called 
by  tbe  name  of  Confervators  or  Wardens  of  the  peace. 
Lamb,  book  i.  cap.  3.     2  Hal.  Hift.  P.  C.  44.     2  kawi. 

As  to  the  I  ft  fort,  the  King  is  undoubtedly  the  principal 
from  whom  all  authority  of  this  kind  is  originally  derived  ; 
but  it  is  faid,  that  he  cannot  take  a  recognizance  for  the 
peace,  becaufe  it  is  a  rule,  that  no  recognizance  can  be 
taken  by  any  who  is  not  a  juftice  either  of  record  or  by 
commiffion  ;  alfo  the  Lord  Chancellor,  or  Lord  Keeper 
of  the  Great  feal,  the  Lord  High  Steward  of  England, 
the  Lord  Marfhal,  the  Lord  High  Conftable,  and  every 
Juftice  of  the  King's  Bench,  and  the  Mafter  of  the  Rolls, 
and,  as  fome  fay,  the  Lord  Treafurer,  have  a  general 
authority  to  keep  the  peace  throughout  the  realm,  and  to 
award  procefs,  and  to  take  recognizance  for  it ;  but  a 
peer,  as  fuch,  feems  to  have  no  more  power  in  thi«  re- 
fpeft,  than  a  mere  private  perfon.  Dalt.  cap.  i.  Crompt. 
6.     Br.  Recognizance  14. 

Alfo  all  courts  of  record,  as  fuch,  have  power  to  keep 
the  peace  within  their  own  precinfls;  and  the  juftices  of 
gaol-delivery  may  take  furety  of  the  peace  from  a  perfon 
committed,  for  not  finding  fuch  furety.  10  Hen.  6,  -j.b. 
Lamb,  book  i.  cap.  3. 

Alfo  every  fherifF  is  a  principal  confervator  of  the  peace 
within  his  county,  and  may  ex  officio  award  a  procefs,  and 
take  furety  for  it;  and,  as  fome  fay,  the  furety  fo  taken 
is  to  be  looked  on  as  a  recognizance  or  matter  of  record, 
and  not  as  a  common  obligation,  becaufe  it  is  taken  by 
virtue  of  the  King's  commilfion.  12//.  7.  17.  i,  Bro. 
Peace  1 3.     Cro.  Car.  26.     F. N-  B.Si. 

Alfo  a  coroner  is  another  principal  confervator  of  the 
peace,  and  may  bind  any  one  to  the  peace  who  fhall 
make  an  affray  in  his  prefence;  but  he  is  faid  to  have  no 
authority  to  grant  procefs  for  the  peace ;  and  it  feems, 
that  the  fecurity  taken  by  him  for  the  peace  is  not  to  be 
looked  upon  as  matter  of  record,  but  as  matter  in  pais 
only,  except  where  it  is  taken  by  him  as  judge  in  his  own 
court  for  any  affray  in  his  preferice.     See  CoiOttCC. 

Alfo  every  high  and  petit  conftable  are  by  the  Com- 
■  mon  law  confervators  of  the  peace  within  their  feveral 
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limits,  and  may  take  order  for  the  keepi.^g  of  the  fame 

See  Ccnflakic. 

The  confervators  of  the  peace,  fimply  fo  called,  were 
either  ordinary  cr  extraordinary. 

The  ordinary  were  either  by  tenure,  wa.  fuch  as 
he'd  their  lands  by  this  fervice,  or  by  eleftion,  viz. 
fuch  as  were  chofen  bv  the  freeholders  of  a  county,  in 
purfuance  of  the  King's  writ  for  this  purpofe,  or  by  pre- 
fcription,  viz.  fuch  as  claimed  fuch  a  power  by  an  im- 
memorial  ufnge  in  themfelves  and  iheir  anceftcrs  or  pre- 
decefTors,  or  thofe  whofe  cftate  they  had  ;  but  the  power 
of  none  of  thofe  confervators  of  the  peace  feems  to  have 
been  greater  than  that  of  conftables  at  this  day,  unlefs  it 
were  inlarged  by  fome  fpecial  grant  or  prefcription. 
Bro.  Peace  18.  Prefcript.  "jCj.  2  2  Ed.  4.  35.  b.  Lamb, 
hook  I.  chap.  3.  Co.  Lit.  114  Doii.  and  Stud,  book  i, 
ch.  7.     Crompt.  6. 

The  extraordinary  confervators  of  the  peace  were  per- 
fons  fpecially  commilTioned  in  times  of  imminent  danger, 
either  from  rebels  or  foreign  invaders,  to  take  care  of  and 
defend  fuch  a  particular  diftiiiS  committed  to  their 
charge,  and  to  preferve  the  peace  within  the  limits  trf 
it ;  and  thefe  had  power  to  command  the  ftierifF,  with 
his  whole  pojfe,  to  afTift  them.  Lamb,  book  i.  chap,  ^ 
2  Hawk.  34. 

After  fuch  time  as  Queen  Ifabell  (contending  with 
her  hufband  King  Edward  the  Secondj  was  returned 
over  tlie  feas  into  England,  accompanied  with  her  fon 
Prince  Edward  (called  afterward  the  third  of  that 
name)  and  with  ^\t  Roger  Mortimer,  and  fuch  others  of  the 
Englijh  nobility,  as  had  for  the  indignation  of  the  King 
fled  over  the  feas  unto  her :  She  focn  after  got  into  hei 
hands  the  perfon  of  the  old  King,  partly  by  the  affiftanct 
of  the  Henalders,  that  (lie  brought  with  her,  and  parti) 
by  the  aid  of  fuch  other  her  friends  as  flie  found  read) 
here  :  And  (he  immediately  caufed  him  (by  forced  pa 
tience)  to  furrender  his  crown  to  the  young  Prince 
And  then  alfo,  for  as  much  as  it  was  (not  without  caufe 
feared,  that  fume  attempt  would  be  made  to  rcfcue  th 
imprifoned  King,  order  was  taken,  tjiat  he  (hould  b 
conveyed  fecretly,  and  by  night  watches,  from  houfe  t 
houfe,  and  from  caftle  to  caftie,  to  the  end  that  his  fa 
vourers  fliould  be  ignorant  what  was  become  of  him 
yea,  and  then  withal,  it  was  ordained  by  parliament, 
the  life- time  of  that  depofed  King,  and  in  the  very  fitt 
entry  of  his  fon's  reign,  (i  Ed.  3.  cap.  15. j  that  if 
every  (hire  of  the  realm,  good  men  and  lawful  (whicJ 
were  no  maintainers  of  evil,  nor  barrators  in  the  coun■^ 
try)  (hould  be  affigned  to  keep  the  peace  ;  which  wai 
as  much  as  to  fay,  that  in  every  fliiie  the  King  hiiA 
felf  (hould  place  fpecial  eyes  and  watches  over  the  coiff 
mon  people,  and  (hould  be  both  willing  and  wife  to  for| 
fee  ;  and  be  alfo  enabled  with  meet  authority  to  reprefs^ 
intentions  of  uproar  and  force,  even  in  the  firft  fee 
thereof,  and  before  that  it  (hould  grow  up  to  any  offer  q 
danger.  So  that,  for  this  caufe,  (as  le  thinks)  the  dec 
tion  of  the  fimple  confervators  (or  wardens)  of  l\& 
peace  was  firft  taken  from  the  people,  and  tranflated  tj| 
the  aflignment  of  the  King.     Lamb.  Eiren.  18,19.  ^■4* 

Holt  Ch.  J.  faid,  he  knew  not  whether  at  firft  jufticw 
of  peace  were  more  than  high  conftables :  But  the  (ta- 
tute  that  made  them  complete  judges  is  that  of  34  Ed, 
3.      1  Show,  ^2%.  in  cafe  of  Harcourt  v.  Fox. 

It  feems,  that  the  power  of  fuch  confervators  of  th£ 
peace,  whether  by  tenure,  ele<3ion,  or  prefcription,  wa." 
no  greater  than  that  of  conftable  at  this  day,  unlefs  it 
were  enlarged  by  fome  fpecial  grant  or  prefcription.  2 
Hawk.  PI.  C,  34.  cap.  8,  feif.  11. 

2.  Of  the  firjl  inftitution  of  juftices  of  the  peace,  and  tht 
general  ftatutes  which  give  them  jurifdiction. 

Juftices  of  peace  were  firft  inftituted  by  the  ftatut£ 
I  Ed.  3.  cap.  16.  which  provides  in  the  folio v/ing  words: 
"  That  for  the  better  keeping  and  maintenance  of  lh« 
peace,  the  King  willeth,  that  in  every  county  good  mer 
and  lawful,  which  be  no  maintainers  of  evil,  or  barrator; 
in  the  country,  fliall  be  afllgned  to  keep  the  peace. 

Am 
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And  by  the  4  Ed.  3.  cap.  2.  it  is  further  enafled, 
"  That  there  (hall  be  afligned  good  and  lawful  men  in 
•Mcry  county  to  keep  the  peace,  and  at  the  time  of  the 
ifiiffnments  mention  (hall  be  made,  that  fuch  as  fliall  be 
ndifted  or  taken  by  the  faid  keepers  of  the  peace,  fliall 
lot  be  let  to  mainprize  by  the  flieriffs,  nor  by  none  other 
ninifters,  if  they  be  not  mainpernable  by  the  law;  and 
he  jufticcs  affier.ed  to  deliver  the  gaols  (hall  have  power 
o  deliver  the  fame  gaols  of  thcfe  that  (hall  be  indided 
')efore  the  keepers  of  the  peace,  and  that  the  faid  keepers 
ball  fend  their  indidments  before  the  juftices,  l^c. 
\  And  it  is  further  enacted  by  18  Ed.  3.  cap.  2.  "  That 
two  or  three  of  the  befl:  reputation  in  the  counties  (hall  be 
iiffii>ned  keepers  of  the  peice  by  the  King's  commiffion, 
ind  at  what  time  need  (hall  be,  the  fame,  with  other 
;wife  and  learned  in  the  law,  (hall  be  afligned  by  the 
•Cing's  commiflion  to  hear  and  determine  felonies  and 
:refpa(res  done  againft  the  peace  in  the  fame  counties, 
nd  to  inflict  punifhment  .-eifonably  according  to  the  law 
ind  reafon  and  the  manner  of  the  deed. 

And  it  is  further  enaifled  by  34  Ed.  3.  cop.  I.  "  That 
n  every  county  of  England  (hall  be  afligned  for  the 
iceeping  of  the  peace,  one  lord,  and  with  him  three  or 
"our  of  the  moft  worthy  in  the  county,  with  fome  learned 
n  the  law ;  and  they  fhall  have  power  to  reftrain  the  of- 
enders,  rioters  and  all  other  barrators,  and  to  purfue, 
jirreft,  take,  and  chaftife  them  according  to  their  trefpafs 
iir  offence,  and  to  caufe  them  to  be  imprifoned,  and  duly 
iiuni(hed,  according  to  tie  law  and  cu(toms  of  the  realm, 
;nd  according  to  that  which  to  them  (hall  feem  beft  to 
:o,  by  their  difcretion  and  good  advifement;  and  alfo  to 
nform  them,  and  to  inquire  of  all  thofe  that  have  been 
illors  and  robbers  in  the  parts  beyond  the  fea,  and  be 
lOW  come  again,  and  go  wandering,  and  will  not  la- 
our  as  they  were  wont  in  times  paft;  and  to  take  and 
rreft  all  thofe  that  they  may  find  by  indidlment  or  by 
jfpicion,  and  to  put  them  in  prifon,  and  to  take  of  all 
hem,  that  be  not  of  good  fame,  where  they  fhall  be 
jund,  fufficient  fiirety  and  mainprize  of  their  good  be- 
aviour  towards  the  King  and  his  people,  and  the  other 
uly  to  puni{h,  to  the  intent  that  the  people  be  not  by 
ich  rioters  or  rebels  troubled  nor  endamaged,  nor  the 
eace  blemi(hed,  nor  merchants  nor  other  pafTmg  by  the 
ighway  of  the  realm  difturbed  nor  put  in  the  peril, 
;hich  may  happen  of  fuch  offenders;  and  alfo  to  hear 
nd  determine  at  the  King's  fuit  all  manner  of  felonies 
nd  trefpaffes  done  in  the  fame  county,  according  to  the 
jws  and  cuftoms  aforefaid. 

And  it  is  enaded  by  17  Rich.  2.  cap.  10.  "  That  in 
very  commiifion  of  the  peace  thro'  the  realm,  where 
leed  Oiall  be,  two  men  of  law  of  ti.e  fame  county 
(There  fuch  commiffion  (hall  be  made,  (hall  be  afligned  to 
ijo  and  proceed  to  the  deliverance  of  thieves  and  felons, 
liS  often  as  they  (hall  think  it  expedient. 

And  it  is  further  ena£led  by  2  Hen.  ^.  Jiat.  I,  cap.  4. 
'  That  the  ju(tices  of  peace  in  every  (hire  named  of  the 
mrum,  (except  Lords,  ahd  the  Juftices  of  either  Bench, 
md  the  Chief  Baron,  and  Serjeants  at  law,  and  the 
King's  attorney,  for  the  time  that  they  ftiill  be  occupied 
in  the  King's  fervice)  (hall  be  refiant  in  the  fame  (hire, 
and  (hall  make  their  feffions  four  times  by  the  )ear,  viz. 
iin  the  firft  week  after  Michaelmas,  Epiphany,  Eafter, 
jnd  the  tranflation  of  St.  Thomas  the  Martyr,  and  oftner 
if  need  be,  and  that  the  fame  juftices  hold  their  feffions 
throughout  England  in  the  fame  weeks  every  year." 

Thefe  feem  to  be  the  moft  general  flatutes  relating  to 
the  authority  of  juftices  of  peace,  befides  which  there  are 
a  very  great  number  of  fubfequent  ftatutes  which  give 
them  particular  powers,  fometimes  to  one  juftice,  fome- 
:imes  to  two,  fometimes  to  their  feflions,  fometimes  out 
of  their  feffions  ;  of  which  in  this  place  it  feems  neceffary 
no  otherwife  to  take  notice  than  by  obferving,  that 
where  by  ftatute  a  fpecial  authority  is  given  to  juftices  of 
Ipeacc,  it  muft  be  exaflly  purfued.     Salk.  475. 

3.  IVho  are  qualified  for  the  office. 

By  the  ftatute  2  Hen.  5.  flat.  2.  cap.  i.  it  is  ena£led, 
"  That  juftices  of  the  peace  (hall  be  made  in  the  coun- 
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ties  of  England  of  moft  fufficient  perfon';  dwelling  in  the 
fame  counties,  by  the  advice  of  the  Chancellor  and  of 
the  King's  council,  without  taking  other  perfons  dwel- 
ling in  foreign  counties  to  execute  fuch  ofr.ce,  except  the 
Lords  and  the  Juftices  of  afl^ifes  to  be  named  by  the  King 
and  his  Council,  and  except  all  the  King's  chief  ftewarJs 
of  the  lands  and  feignories  of  the  dutchy  of  Lancajter  in 
the  North  parts  and  in  the  South  for  the  time  being. 

By  the  I  M.  fejf.  2.  cap.  8.  it  is  enaded,  "  That  no 
pcrfon  having  or  ufing  the  office  of  a  fhenff  of  any  county 
(hall  ufe  or  exercife  the  office  of  a  juftice  of  peace,  by 
force  of  any  commiflion,  or  otherwife,  in  any  county 
where  he  fhall  be  (heriff,  during  the  time  only  that  he 
(hall  exercife  the  faid  office  or  (heriffwick,  and  that  all 
adts  done  by  fuch  (heriff  by  authority  of  any  coinmiflioa 
of  the  peace,  during  the  time  abovefaid,  (hall  be  vo-d. 

By  the  flat.  18  //.  6.  cap.  11.  it  is  enadted,  "  That 
no  juftice  of  the  peace  within  the  realm  of  England  in 
any  county  (hall  be  afligned  or  deputed,  if  he  have  not 
lands  or  tenements  to  the  value  of  lol.  per  ann.  except  in 
cities,  towns  corporate,  {jfc. 

And  now  by  the  5  Geo.  2.  cap.  18.  fell.  I.  it  is  en- 
adted, "  That  no  perfon  (hall  be  capable  of  being  a 
juftice  of  the  peace,  or  to  adt  as  a  juftice  of  the  peace 
for  any  county  within  that  part  of  Great  Britain  called 
England,  or  the  principality  of  (Vales,  who  (hall  not  have 
an  eftate  of  freehold  or  copyhold  to  and  for  his  own  ufe 
and  benefit  in  pofTefHon  for  life  or  for  fome  greater  eftate 
either  in  law  or  equity,  or  an  eftate  for  years  determina- 
ble upon  one  or  more  life  or  lives,  or  for  a  certain  term 
originally  created  for  twenty-one  years,  or  more,  in  lands, 
tenements  or  hereditaments  lying  in  that  part  of  Great 
Britain  called  England,  or  principality  of  Wales,  of  the  - 
clear  yearly  value  of  100/.  over  and  above  what  will 
fatisfy  and  difcharge  all  incumbrances  that  may  affedt  the 
fame. 

Se6l.  2.  And  it  is  further  enadted,  that  no  attorney, 
folicitor,  or  prodtor  in  any  court  whatfoever,  (hall  be 
capable  to  continue  or  be  a  juftice  of  the  peace  within 
any  county  for  that  part  of  Great  Britain  called  England, 
or  the  principality  oi  Wales,  during  fuch  time  as  he  (hall 
continue  in  the  bufinefs  and  pradtice  of  attorney,  folicitor, 
or  prcdtor. 

Se£l.  3.  And  it  is  further  enadted,  that  if  any  perfon, 
who  (hall  not  be  qualified  according  to  the  diredtions  of 
this  adt,  (hall  accept  or  take  upon  himfclf  the  office  of  a 
juftice  of  the  peace,  or  (hall  do  any  adt  as  fuch,  the  perfon 
fo  offending  fhall  for  every  fuch  offence  forfeit  and  pay 
the  fum  of  100/.  one  moiety  whereof  (hall  be  to  the 
King's  Majefty,  his  heirs  and  fucce/Tors,  and  the  other 
moiety  to  fuch  perfon  or  perfons  as  will'fue  for  the  fame 
by  adtion  of  debt,  bill,  plaint,  or  information  in  any  of 
his  Majefty's  courts  of  record  at  Weftminfter,  in  wfiich 
no  effoin,  protedtion,  wager  of  law,  nor  more  than  one 
imparlance  fliall  be  allowed. 

Sect.  4.  Provided,  that  this  adt  (hall  not  extend  to 
any  city  or  town  being  a  county  of  itfelf,  or  to  any  other 
city,  town,  cinque  port,  or  liberty  having  juftxes  of  the 
peace  within  their  refpedtive  limits  and  precindts  by 
charter,  commiffion,  or  otherwife ;  but  that  in  every 
fuch  city,  town,  liberty  and  place,  fuch  perfons  may 
be  capable  to  be  juftices  of  the  peace,  and  in  fuch 
manner  only  as  they  might  have  been  if  this  adt  had  never 
been  made. 

Self.  5.  Provided  alfo,  that  nothing  in  this  adt  con- 
tained (hall  extend  to  incapacitate  any  peer  or  lord  of 
parliament,  or  the  eldeft  fon  or  heir  apparent  of  any 
peer  or  lord  of  parliament,  or  of  any  perfon  qualified  to 
ferve  as  knight  of  a  (hire  by  an  adt  intituled,  An  adt  to 
fecure  the  freedom  of  parliaments,  by  the  further  quali- 
fying members  to  fit  in  the  houfe  of  commons,  to  be  a 
juftice  of  peace  for  any  county,  or  to  adt  as  fuch. 

Sect.  6.  Provided  alfo,  that  nothing  in  this  adt  con- 
tained (hall  extend,  or  be  conftrued  to  extend,  to  inca- 
pacitate or  exclude  the  oflicers  of  the  board  of  Green 
cloth  from  being  juftices  of  the  peace  within  the  verge 
of  his  Majefty's  palaces,  or  to  incapacitate  or  exclude  the 
commiffioners  and  principal  officers  of  the  navy,  or  to 
the  two  under-fecretaries  in  each  of  the  offices  of  prin- 
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cipal  fecretary  of  ftate  from  being  juftlces  of  the  peace, 
in  and  for  fucli  maritime  counties  and  places  where  they 
ufually  have  been  juftlces  of  the  peace. 

Sect.  7.  Provided  alfo,  that  this  aft  (hall  not  extend 
to  any  of  the  heads  of  colleges  or  halls  in  either  of  the 
two  univerfities  of  Oxford  and  Cambridge,  but  that  they 
may  be  made  juftices  of  the  peace  of  and  in  the  feveral 
counties  of  Oxford,  Berks  and  Cambridge,  and  the  cities 
and  towns  within  the  fame,  and  execute  the  office  thereof 
as  fully  and  freely  in  all  refpefts,  as  heretofore  they  have 
Jawfully  ufed  to  execute  the  fame,  as  if  this  aft  had  never 
been  made. 

Stat.  18  Geo.  2.  cap.  2.  feSl.  I.  No  perfon  {hall  be 
capable  of  being  a  juftice  of  peace  for  any  county,  riding 
or  divifion  in  Engl.nd  or  JVales,'  who  fliall  not  have 
either  in  law  or  equity  to  his  own  ufe  in  polTeflion  a 
freehold,  copyhold  or  cuftomary  eftate  for  life,  or  fome 
greater  eftate,  or  an  eftate  for  years,  determinable  upon 
one  or  more  lives,  or  for  a  term  originally  created  for 
twenty-one  years  or  more  in  lands,  tenements  or  here- 
ditaments lying  in  England  or  JVaUs,  of  the  yearly  value 
of  100  /.  over  and  above  what  will  fatisfy  all  incum- 
brances, and  over  and  above  all  rents  and  charges  pay- 
able out  of  the  fame  j  or  who  fiiall  not  be  feifed  of  or 
intitled  unto,  in  law  and  equity  to  his  own  ufe,  the  im- 
mediate reverfion  or  remainder  in  lands,  i^c.  as  aforefaid, 
which  are  leafed  for  one,  two  or  three  lives,  or  for  years 
determinable  upon  one,  two  or  three  lives,  upon  re- 
ferved  rents,  and  which  are  of  the  yearly  value  of  300  /. 
and  who  fhall  not  before  he  takes  upon  himfelf  to  adt  as 
a  juftice  of  peace,  at  fome  general  or  quarter  feiTions  for 
the  county,  i?"*.  for  which  he  intends  to  aft,  firft  take 
and  fubfcribe  the  oath  following,  viT.. 

A.  B.  do  fzvear,  that  I  truly  and  bona  fide  have  fuch 
an  eftate,  in  law  or  equity,  to  and  for  my  own  ufe  and 
benefit,  confijling  of  (fpecifying  the  nature  of 

fuch  eftate)  as  doth  qualify  me  to  aSi  as  a  jujiice  of  the 
peace  for  the  comity,  riding,  or  divifion,  of 
according  to  the  true  intent  and  meaning  of  an  aif  ef  par- 
liament, made  in  the  \'i>th  year  of  the  reign  of  his  Adajefty 
King  George  the  Second,  intituled.  An  aft  to  amend  and 
render  more  effeftual  an  aft  pafTed  in  the  5th  year  of  his 
prefent  Majefty's  reign,  intituled.  An  aft  for  the  further 
qualification  of  juftices  of  the  peace;  and  that  the  fame 
(except  inhere  it  conffts  of  an  o_ffice,  benefice,  or  eccleftafti- 
cal  preferment,  which  it  fiall  be  fuffcient  to  afcertain  by 
their  ufual  names)  is  lying  or  being,  or  ijfuing  out  of  lands, 
tenements  or  hereditaments,  being  within  the  parijh,  town- 
flsip,  or  prccinit  of  or  in  the  feveral  pariflus, 

townjhips  or  precintis  of  in  the  county  of 

or  in  the  feveral  counties  of 

JVhich  oath  fo  taken  and  fubfcribed  fliall  be  hpt  by  the 
clerk  of  the  peace  among  the  records  of  the  fejftons. 

Sen.  2.  Every  fuch  clerk  of  the  peace  (hall,  upon  de- 
mand, deliver  an  attefted  copy  of  the  faid  oath  to  any 
perfon  paying  for  the  fame  ^s.  which  being  proved  to  be 
a  true  copy  of  fuch  oath,  fhall  be  admitted  to  be  given 
in  evidence  upon  any  ilTue,  in  any  aftion  or  information 
brought  upon  this  aft. 

Sen.  3.  Any  perfon  who  fhall  aft  as  a  juftice  of  the 
peace  for  any  county,  i^c.  in  England  or  Wales,  without 
having  taken  and  fubfcribed  the  faid  oath,  or  without 
being  qualified  according  to  the  meaning  of  this  aft, 
Ihall  foi  every  fuch  ofFence  forfeit  100 /.  one  moiety  to 
the  ufe  of  the  poor  of  the  parifh  in  which  he  ufually  re- 
fides,  and  the  other  moiety  to  the  ufe  of  fuch  perfon  who 
fhall  fue  for  the  fame,  to  be  recovered,  with  coft?,  by 
aftion  of  debt,  13 c.  in  any  court  of  record  at  IVeftminfter, 
in  which  no  efloin,  bfc  fhall  be  allowed;  and  in  every 
fuch  aftion  or  information,  the  proof  of  his  qualification 
(hall  lie  on  fuch  perfon  againft  whom  the  fame  is 
brought. 

Se£i.  4.  If  the  defendant  in  any  fuch  aftion  or  infor- 
mation intend  to  infift  upon  any  lands,  (3c.  not  con- 
tained in  fuch  oath,  as  his  qualification  to  aft  as  a  juftice 
of  peace  at  the  time  of  the  fuppofed  ofFence,  he  fliall  at 
or  before  the  time  of  his  pleading,  deliver  to  the  plaintiff 
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or  informer,  or  his  attorney,  a  notice  in  writing  fpecifv. 
ing  fuch  lands,  is'c.  (other  than  thofe  contained  in  the 
oath)  and  the  parifh  or  place,  and  the  county  wherein  the 
fame  are  fofEces  and  benefices  excepted,  which  it  (hall 
be  fufEcient  to  afcertain  by  their  ufual  names);  and  if  the 
plaintiff  or  informer  fhall  thereupon  not  proceed  any 
further,  he  may,  with  the  leave  of  the  court,  difconti. 
nue  fuch  aftion  or  information  on  payment  of  fuch  coBs 
as  the  court  (hall  award. 

Se£i.  5.  Upon  the  trial  of  the  iffue  in  any  aftion  or  in- 
formation brought  as  aforefaid,  no  lands,  i3c.  not  con- 
tained in  fuch  oath  and  notice,  or  one  of  them,  (hall  be 
allowed  to  be  infifted  upon  by  the  defendant,  in  part  of 
his  qualification. 

Se£i.  6.  Where  the  land,  tfr.  contained  in  the  faid 
oath  or  notice,  are  together  with  other  lands,  i3c.  be- 
longing to  the  perfon  taking  fuch  oath,  or  delivering 
fuch  notice,  liable  to  any  charges,  rents  or  incumbrances 
for  the  purpofes  of  this  aft,  the  lands,  i3c.  contained  in 
the  faid  oath  or  notice,  (hall  be  deemed  chargeable,  only 
fo  far  as  the  other  lands,  i3c.  fo  jointly  charged  are  not 
fuificient  to  pay  the  fame. 

Sen.  7.  Where  the  qualification  or  any  part  thereof 
confifts  of  rent,  it  fliall  be  fufficient  to  fpecify  in  fuch 
oath  or  notice  fo  much  of  the  lands,  i^c.  out  of  which 
fuch  rent  is  ifluing,  as  (hall  be  of  fufEcient  value  toanfwet 
fuch  rent. 

Se£i.  8.  In  cafe  the  plaintiff  or  informer  in  fuch  ac- 
tion or  information  difcontinue  the  fame  otherwiCe  than 
aforefaid,  or  be  non-fuited,  CSrV.  the  perfon  againft  whom 
fuch  aftion  is  brought  fliall  recover  treble  cofts. 

Sen.  9.  Only  one  penalty  of  100/.  (hall  be  recove- 
red from  the  fame  perfon  by  virtue  of  this  aft,  or  of  5 
Geo.  2.  cap.  18.  for  the  fame  or  any  other  ofFence  com- 
mitted by  the  fame  perfon,  before  the  bringing  of  the 
aftion  or  information  upon  which  one  penalty  of  locj  /. 
is  recovered,  and  due  notice  given  to  the  defendant  of 
the  commencent  of  fuch  aftion  or  information. 

Sen.  10,  Where  an  aftion  or  information  is  brought, 
and  due  notice  given  thereof,  no  proceedings  (ball  be  had 
upon  any  fubfequent  aftion  or  information  againft  the 
fame  perfon,  for  any  ofFence  committed  before  the  time 
of  giving  fuch  notice ;  but  the  court  where  fuch  fubfe- 
quent aftion  or  information  is  brought,  may  upon  the 
defendant's  motion  ftay  proceedings  therein  ;  fo  as  fuch 
firft  aftion  or  information  be  profecuted  without  fraud, 
and  with  eff'eft ;  but  no  aftion  or  information  not  fo 
profecuted  (hall  be  deemed  an  aftion  or  information  with- 
in this  aft. 

Sen.  II.  Every  aftion,  bill,  plaint  or  information, 
given  by  this  or  the  faid  5  Geo.  2.  cap.  18.  (hall  be 
commenced  within  fix  calendar  months  after  the  fadl 
upon  which  the  fame  is  grounded  has  been  committed. 

Sen.  12.  This  aft  fhall  not  extend  to  any  city  or 
town  being  a  county  of  itfelf,  or  to  any  other  city, 
town,  cinque  port  or  liberty,  having  juftices  of  the 
peace  within  their  refpeftive  limits  by  charter,  commif- 
fion  or  otherwife ;  but  in  every  fuch  city  fuch  perfons 
may  be  capable  to  be  juftices  of  the  peace,  and  in  fuch 
manner  only  as  they  might  have  been  if  this  aft  had  ' 
never  been  made. 

Sen.  13.  Nothing  in  this  aft,  or  in  5  Geo.  2.  tap, 
18.  (hall  extend  to  any  peer,  or  lord  of  parliament,  or 
to  the  lords  or  other  of  his  Majedy's  privy  council,  or  to 
the  juftices  of  either  bench,  or  to  the  barons  of  the  Ex- 
chequer, or  to  his  Majefty's  attorney  or  folicitor  general, 
or  to  the  juftices  of  great  feflions  for  the  county  palatine 
of  Chejier,  and  the  feveral  counties  of  the  principality  of 
IVales,  within  their  refpeftive  jurifdiftions,  or  to  the 
eldeft  fon  or  heir  apparent  of  any  peer  or  lord  of  parlia- 
ment, or  of  any  perfon  qualified  to  ferve  as  knight  of 
the  (hire  by  9  Ann.  cap.  5. 

Sen.  14.  Nothing  in  this  aft,  or  in  5  Geo.  2.  cap.  1%. 
(hall  extend  to  incapaciate  the  officers  of  the  board  of 
green  cloth  from  being  juftices  of  the  peace  within  the 
verge  of  his  Majefty's  palaces,  or  to  incapaciate  the  com- 
miffioners  and  principal  officers  of  the  navy,  or  the  twc 
under  fecretaries  in  each  of  the  offices  of  principal  fecre- 
tary of  ftate,  or  the  fecretary  of  Chslfea  college,  from 
4  being 
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bfeing  juftices  of  the  peace  for  fuch  counties  or  {>laces 
where  they  ufually  have  been  juftices  of  the  peace, 

ScSf.  15.  This  aft  Oiall  not  extend  to  any  of  the  heads 
of  colleges  or  halls  in  either  of  the  two  univerfities  of 
Oxford  and  Cambridge,  or  to  the  vice-chancellor  of  either 
of  the  faid  univerfities,  or  to  the  mayor  of  the  city  of 
Oxford,  or  of  the  town  of  Cambridge. 

4,  Of  the  manner  of  appointing  them  ;  and  of  their  corH- 
tnifftoti. 

Juftices  of  the  peace  can  only  be  appointed  by  the 
King's  commifiion,  and  fuch  commiiTion  muft  be  in  his 
name ;  but  it  is  not  requifite  that  there  fhould.  be  a  fpe- 
cial  fuit  or  application  to,  or  warrant  from  the  King  for 
the  granting  thereof  which  is  only  requifite  for  fuch  as 
are  of  a  particular  nature ;  as  conftitutinp  the  mayor  of 
fuch  a  town,  and  his  fucceflbrs,  perpetual  juftices  of  the 
peace  within  their  liberties,  i^c.  which  commiflions  are 
neither  revokable  by  the  King,  nor  determinable  by  his 
death,  as  the  common  commiflion  of  the  peace  is,  which 
is  made  of  courfe  by  the  Lord  Chancellor  according  to 
his  difcretion.  Lamb,  b,  r.  cap.  5.  Brook  Commijjion, 
tap.  5.     Dalt.  cap.  3.     i  Lev.  219. 

The  form  of  the  commiflion  of  the  peace,  as  it  is  at 
this  day,  was,  according  to  Hawkins,  fettled  by  the 
judges  about  the  23  EUz.  and  is  in  fubftance  as  followeth. 
Hawk.  P.  C.  35.     4  hji.  471.     Lamb.  b.  i.  cap.  9. 

Beginning  with  a  falutation  from  the  King  to  the  fe- 
teral  perfons  named  in  it,  it  afterwards  afligns  therfi  and 
every  one  of  them  jointly  and  feverally,  the  King's 
juftices  to  keep  the  peace  in  fuch  a  county,  and  to  caufe 
to  be  kept  all  flatutes  made  for  the  good  of  the  peace, 
and  quiet  government  of  the  people,  as  well  within  li- 
berties as  without,  and  to  punifti  all  thofe  who  (hall  of- 
fend againft  any  of  the  faid  ftatutcs,  and  to  caufe  all 
thofe  to  come  before  them,  or  fome  of  them,  who  (hall 
threaten  any  of  the  people  as  to  their  perfons,  or  the 
iurnine  of  their  houfes,  in  order  to  compel  them  to 
find  furety  for  the  peace  or  good  behaviour;  and  if 
:hey  (hall  refufe  to  find  fuch  furety,  to  caufe  them  to  be 
"afely  kept  in  prifon  till  they  (hall  find  it.     2  Hawk.  P. 
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1  Then  it  eoes  on,  and  afligns  them,  and  every  two  or 
nore  of  them,  (of  which  number  either  fuch  or  fuch  a 
jarticular  perfon  among  them  is  fpecially  required  to  be,) 
uftices,  to  inquire  by  the  oath  of  good  and  lawful  men 
)f  the  fame  county  of  all  felonies,  witchcrafts,  inchant- 
nents,  forcerie?,  magic  art,  trefpafles,  foreftallers,  re- 
lators, ingroflers  and  extortions  whatfoever,  and  of  all 
other  offences  of  which  juftices  of  the  peace  may  law- 
fully inquire ;  alfo  of  all  thofe  who  (hall  go  or  ride  ar- 
med, i^c.  or  in  companies,  to  the  difturbance  of  the 
peacCi  and  alfo  of  all  innholders  and  others,  who  (hall 
offeiid  in  the  abufe  of  weights  or  meafures,  or  felling  of 
viftuals,  i^c.  and  alfo  of  all  (herifFs,  bailiffs,  ftewards, 
cohftables,  gaolers  and  other  officers  who  (hall  be  faulty 
in  the  execution  of  their  offices ;  and  to  infpeft  all  in- 
dldfments  taken  before  them,  or  any  of  them,  or  other 
former  juftices  of  the  peace  for  the  fame  county,  and 
to  make  and  continue  procefs  againft  all  the  perfons  fo 
indided,  till  they  (hall  be  taken,  or  render  themfelves, 
or  be  outlawed,  and  to  hear  and  determine  ail  the  felonies 
and  other  off<;nces  aforefaid  ;  provided,  that  if  a  caufe  of 
difficulty  (hall  arife,  they  (hall  not  proceed  to  give  judg- 
ment, except  in  the  prefence  of  fome  juftice  of  one  of  the 
benches  or  of  alTife.     2  Hawk.  P.  C.  35. 

And  then  it  commands  them  to  make  inquiries  of 
the  premilTes,  and  to  hear  and  determine  the  fame  at  cer- 
tain days  and  places,  which  they  or  any  fuch  two  or  more 
of  them  (hall  appoint ;  and  then  it  goes  on,  and  com- 
mands the  (heri({  of  the  county  to  return  before  them,  at 
certain  days  and  places  to  be  made  known  to  him  by  them, 
fuch  and  fo  many  lawful  men  of  his  bailiwick,  by  whom 
the  truth  of  the  premiffes  may  be  beft  known  and  in- 
quired ;  and  then  concludes  by  afligning  fome  one  of 
them  keeper  of  the  rolls  of  the  peace  in  the  fame  coun- 
ty, and  commanding  him  to  caufe  to  be  brought  before 
himfelf  and  his  fellows  at  the  faid  days  and  places  the 
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writs,  precepts,  procelTes  and  indi£lments  aforefai;};  i 
Hawk.  P.  C.  36. 

My  Lord  Hale  gives  us  the  fame  commiflion,  which 
at  prefent,  fays  he,  confifts  of  two  claufes  of  ajfgnavi- 
mus ;  by  the  firft  of  which  each  of  them  is  made  a  juftice 
or  confervator  of  the  peace  ;  by  the  fecond  aff.gnavimus 
power  is  given  to  them,  or  two  of  them,  whereof  one 
of  the  quorum,  to  hear  and  determine  felonies  and  other 
matters ;  for  the  bare  making  them  juftices  of  the  peace 
without  this  claufe,  doth  not  give  them  power  to  hear 
and  determine  indiflments ;  he  alfo  takes  notice  of  a  pre- 
vifo  in  the  faid  commiflion,  viz.  that  in  cafe  of  difficulty 
arifing,  then  to  refpite  judgment  till  the  juftices  of  afTifC 
come  into  the  county,  i^c.  2  Hal.  Hift.  P.  C.  43, 
Stamf.  P.  C.  b.  2.  cap.  5. 

It  feems  agreed,  that  juftices  of  the  peace  may  by 
vi'rtue  of  their  commiflion  execute  as  well  the  ftatutes 
made  before  the  reign  of  Ed.  3.  for  the  better  keeping 
of  the  peace,  fuch  as  the  ftatutes  of  IVimhefter  and  Weft^ 
minfter,  ^c.  as  thofe  made  fince  that  time  ;  and  yet  the 
ftatutes  which  ordain  juftices  of  the  peace,  fay  nothing 
of  the  execution  of  thofe  former  ftatutes ;  from  whencci 
fays  Hawkins,  it  appears,  that  the  King  may  by  com- 
miflion authorize  whom  he  pleafes  to  execute  a  ftatute. 
Lamb.  b.  I.  cap.  g.  Dalt.  cap.  5.  Crompt.  7,  8.  a 
Hawk.  P.  C.  36. 

Stat.  I  Geo.  3.  cap.  13.  fei?.  i.  All  perfons  who  were 
juftices  of  peace  at  the  demife  of  King  George  the  Second^ 
or  who  (hall  be  juftices  of  peace  at  the  demife  of  his  pre- 
fent Majefty  or  any  of  his  fuccefTors,  and  (hall  after- 
wards be  appointed  juftices  of  peace  by  any  commifiion 
granted  by  his  Majefty  or  his  fucceflbrs,  and  who  (hall 
take  the  oaths  of  ofiice  of  a  juftice  of  peace  before  the 
clerk  of  the  peace  of  the  refpeflive  county,  (^c.  for 
which  fuch  juftice  (hall  adl,  or  the  deputy  of  fuch  clerk 
of  the  peace,  and  who  (hall  have  taken  and  fubfcribed 
at  fome  general  feflion  of  the  peace,  the  oaih  required 
by  18  Geo.  1.  c.  20.  may  aft  as  a  juftice  for  fuch  county^ 
i^c.  without  being  obliged  to  take  and  fubfcribe  again  th* 
faid  oath,  without  incurring  any  penalty. 

Se£f.  2.  After  the  pafling  of  this  aft,  no  perfon  who 
hath  taken  or  (hall  take  the  oaths  ufually  taken  by  a 
juftice  of  peace  under  a  dedimus  poteflatem  ifTued  from  the 
clerk  of  the  Crown,  (hall  be  obliged  to  fue  out  any  othef 
dedimus  poteflatem  from  the  faid  clerk  of  the  Crown  to 
authorize  any  perfon  to  adminifter  again  to  any  fuch 
juftice,  on  any  new  commiffion  of  the  peace  being  ifTued 
under  the  Great  feal  of  Great  Britain,  the  oaths  ufually 
annexed  to  fuch  dedimus,  and  taken  by  a  juftice  of  peace : 
but  the  clerk  of  the  peace,  or  his  deputy,  of  every  county, 
i^e.  in  England  and  Wales,  for  which  any  fuch  juftice 
hath  afted  and  qualified,  or  hereafter  before  the  iffliing  any 
fuch  new  commiffion  (hall  aft  and  qualify  himfelf,  (hall^ 
on  every  new  commiffion  of  the  peace  being  ifTued,  pre^ 
pare  a  parchment  roll,  with  the  oaths  annexed  to,  and 
ufually  taken  under  the  dedimus  poteflatem  by  juftices  of 
the  peace,  ingrofTed  on  fuch  roll;  and  (hall  aJminifter 
without  fee,  the  oaths  in  fuch  roll  fpecified  to  every  fuch 
juftice  within  the  refpeftive  counties,  i^c,  for  which  be 
(hall  aft,  who  (hall  defire  to  take  fuch  oaths  ;  and  every 
fuch  juftice  after  the  taking  the  oaths  (hall  fubfcribe  his 
name  on  the  faid  parchment  roll  :  and  the  faid  roll  (hall 
be  kept  by  the  refpeftive  clerks  of  the  peace  amongft  the 
records  of  the  feflions. 

5 .  Of  their  jurifdiSiion  in  relation  to  treafon,  felony,  in- 
ferior offences,  and  indiiimcnis  not  taken  before  themfelves. 

It  feems  to  be  clearly  agreed,  that  juftices  of  the  peace 
have  not  jurifdiftion  to  hear  and  determine  treafon,  prae- 
munire, or  mifprifion  of  treafon.  Dalt.  cap.  go.  I  Hah 
Hift.  P.  C.  305,  350,  372.  2  Hal.  Hiji.  P.  C.  44. 
2  Hawk.  P.  C.  29. 

But  as  thefe  offences  are  againft  the  peace  of  the  King 
and  of  the  realm,  any  juftice  of  peace  may,  either  upon 
his  own  knowledge,  or  the  complaint  of  others,  caufe 
any  perfon  to  be  apprehended  for  any^fuch  offence,  and 
fuch  juftice  may  take  the  examination  of  the  perfon  fo 
apprehended,  and  the  information  of  ail  thofe  who  can 
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give  material  evidence  againft  him,  and  put  the  fame 
in  writing,  and  alfo  bind  over  fuch  who  are  able  to 
give  any  fach  evidence  to  the  King's  Bench  or  gaol- 
delivery,  and  certify  his  proceedings  to  the  fame  court  to 
which  he  (hall  bind  over  fuch  informers:  and  this  doc- 
trine feems  to  be  eftablifhed  by  conftant  praflice,  efpe- 
cially  fince  the  ftatute  i  W  2  Ph.  is"  Mar.  cap,  13.  and 
2  y  3  Ph.  (jf  Mar.  cap.  10.  which,  dirciSing  juftices  of 
the  peace  to  proceed  in  this  manner  againft  perfons 
brought  before  them  for  felony,  feem  to  give  them  a  dif- 
cretionary  power  of  proceeding  in  like  manner  againft 
perfons  accufed  of  the  above-mentioned  offences.  See 
the  authorities  fupra. 

And  by  fome  a£ts  of  parliament  juftices  of  peace  may 
take  indictments  of  particular  treafons  ;  but  thofe  pre- 
fentments  they  muft  certify  into  the  King's  Bench  or 
gaol-delivery,  as  the  cafe  fliall  require  ;  as  upon  the  ftatute 
5  Eli%.  cap.  I.  for  maintaining  the  authority  of  the  fee 
of  Rome;  13  EU%.  cap.  2.  for  bringing  in  bulls  for  ab- 
folution,  Agnus  Dei,  isfc.  23  Eliz.  cap.  I.  for  with- 
drawing and  reconciling,  or  being  withdrawn  from  the 
King's  allegiance.      2  Hal.  Hiji.   P.  C,  44.       i   Leon. 
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So  by  the  ftatute  of  3  H.  5.  cap.  7.  as  to  treafons  for 
clipping,  £S?'.  power  was  given  to  the  juftices  of  peace  to 
inquire  and  make  procefs  thereupon,  and  anciently  that 
claufe  was  put  into  their  commiflion,  but  now  omitted  ; 
for  by  the  ftatute  of  I  Afar.  cap.  i.  the  aft  of  3  Hen.  5. 
cap.  6.  is  repealed,  and  confequently  the  adt  3  H.  5. 
cap.  7.  that  gave  power  to  juftices  of  peace  to  inquire 
touching  it.      2  Hal.  HijL  P.C.  45. 

It  feems  to  have  been  a  matter  of  fome  doubt,  whether 
juftices  of  peace,  as  fuch,  have  power  to  hear  and  deter- 
mine felonies,  isfc.  and  this  doubt  feems  to  have  arofe 
from  the  general  words  of  34  Ed.  3.  cap.  i.  which  is 
exprefs,  that  perfons  afligned  to  keep  the  peace  fliall  have 
power,  among  other  things,  to  hear  and  determine  felo- 
ries,  ^c.  Cro.  Jac,  32.  Teh.  46.  2  Roll.  Rep.  151. 
Dyer  69.  pi.  29.     2  Hawk.  P.C.  38. 

But  it  feems  to  be  now  fettled,  that  juftices  of  peace 
have  no  power  to  hear  and  determine  felonies,  unlefs  they 
be  authorifed  fo  to  do  by  the  exprefs  words  of  their  com- 
miflions ;  and  that  their  jurifdi£lions  to  hear  and  deter- 
mine murder,  manflaughter,  and  other  felonies  and  tref- 
pafl"es,  is  by  force  of  the  fecond  ajfignavlmus  in  their 
commiflion,  which  gives  them  or  two  of  them,  whereof 
one  of  the  quorum,  power  to  hear  and  determine  felonies, 
{jff.  Crompt.  1 20.  2  Hal.  HiJi.  P.  C.  43.  2  Haiuk. 
P.C.3S. 

And  hence  it  hath  been  lately  adjudged,  that  the  cap- 
tion of  an  indiftment  of  trefpafs  before  juftices  of  the 
peace,  without  adding  necnon  ad  diverfas  felonias,  i5fc. 
ajftgnat',  is  naught.  Dominus  Rex  v.  Carter,  Trin.  7 
Geo.  I.  in  B.  R. 

But  tho'  juftices  of  peace  by  force  of  their  commifTion 
have  authority  to  hear  and  determine  murder  and  man- 
flaughter, yet  they  feldom  exercife  a  jurifdiftion  herein, 
or  in  any  other  offences  in  which  clergy  is  taken  away; 
and  this,  fays  my  Lord  Hale,  is  fur  two  reafons.  2  Hal. 
HiJi.  P.  C.  46. 

1.  By  reafon  of  the  monition  and  claufe  in  their  com- 
miflion, viz.  in  cafes  of  difficulty  to  expefl  the  prefence 
of  the  juftices  of  afTife. 

2.  By  reafon  of  the  direftion  of  the  ftatute  of  1  ia"  2 
Ph.  fcf  Ma.  cap.  ^3.  which  direfts  juftices  of  the  peace 
in  cafe  of  manflaughter,  and  other  felonies,  to  take  the 
examination  of  the  prifoner,  and  the  information  of  tl  e 
fa<S,  and  put  the  fame  in  writing,  and  then  to  bail  the 
prifoner,  if  there  be  caufe,  and  to  certify  the  fame,  with 
the  bail,  at  the  next  gaol-delivery  ;  and  therefore  in  cafes 
of  great  moment  they  bind  over  the  profecutors,  and 
bail  the  party,  if  bailable,  to  the  next  gaol-delivery  ;  but 
in  fmaller  matters,  as  petty  larceny,  and  fome  cafes, 
they  bind  over  to  the  feflinns,  but  this  is  but  in  point  of 
difcretion  and  convenience,  not  becaufe  they  have  not 
jurifdidtion  of  the  crime. 

As  to  inferior  offence?,  the  jurifdidtion  herein  given  to 
juftices  of  peace  by  particular  ftatutes  is  fo  various,  and 
extend  to  fuch  a  multiplicity  of  cafes,  that  it  were  endlefs 


to  endeavour  to  enuriierate  them  ;  alfo  they  have,  as  ju- 
ftices of  the  peace,  a  very  ample  jurifdiftion  in  all  matters 
concerning  the  peace.     6  Mod.  128. 

And  therefore  it  hath  been  held,  that  not  only  affaults 
and  batteries,  but  libels,  barratry,  and  common  night- 
walking,  and  haunting  bawdy-houfes,  and  fuch  like  of- 
fences, which  have  a  dire£l  tendency  to  caufe  breaches  of 
the  peace,  are  cognizable  by  juftices  of  the  peace,  as 
trefpaffes  within  the  proper  and  natural  meaning  of  the 
word.  I  Lev.  139.  I  Sid.  271.  Latch  173.  Poph. 
208.     Cro.  Jac.  32.     Teh.  46. 

But  neither  perjury  nor  forgery,  at  Common  law,  nor 
any  other  fuch  like  offences,  which  do  not  diredlly  tend 
to  caufe  a  perfonal  wrong  or  open  violence,  ate  cog-, 
nizable  by  them,  unlefs  it  be  by  the  exprefs  words  of 
their  commiflion,  or  of  fome  ftatute.  Salk.  406.  Crompt, 
120.     Lamb.  b.  I.  cap.  12. 

Juftices  of  the  peace  may  proceed  upon  indiftments 
taken  before  their  predeceffors,  which  depends  upon  the 
ftatutes  II  Hen.  6.  cap.  6.  and  i  Ed.  6.  cap.  7.  par.  6, 
the  former  of  which,  reciting  the  inconveniencies  that 
pleas  and  proceffes  upon  indiftments  before  juftices  of  the 
peace  had  often  been  difcontinued  by  making  of  new 
commilTions  of  the  peace,  to  the  great  lofs  of  the  King, 
isfc.  ordains  that  fuch  pleas,  fuits,  and  proceffes  before 
juftices  of  the  peace,  (hall  not  be  difcontinued  by  new 
commifflons  of  the  peace,  but  ftand  in  force,  and  that 
the  new  juftices,  after  that  they  have  the  record  of  the 
fame  pleas  and  procefs  before  them,  may  continue,  and 
finally  hear  and  determine  the  fame  ;  and  this  is  confirmed 
by  the  i  Ed.b.  cap.  7.  2  Hal.  Hiji.  P.  C.  46.  2  Haw.. 
P.C.  37. 

But  juftices  of  peace  have  no  power  to  proceed  on 
indiiSments  taken  before  a  coroner,  or  before  juftices  of 
oyer  or  gaol-delivery,  or  to  deliver  perfons  fufpedted  by 
proclamation.     2  Hal.  HiJi.  P.  C.  46. 

But  if  an  indiftment  be  taken  before  the  flieriff  in  his 
torn,  by  the  ftatute  of  i  Ed.  4.  cap.  2.  thofe  indi£fments 
are  to  be  delivered  to  the  juftices  of  peace  at  their  next 
feflions,  and  they  may  proceed  on  thofe  prefentments>i 
2  Hal.  HiJi.  P.  C.  46, 

6.  Of  the  jurifdinion  of  me,  two  or  more  jujiices  ;  anM 
how  far  a  jujlice  of  a  cotinly  or  liberty  may  a£i  out  of  thtm> 
refpeciively. 

Every  fingle  juflice  has  regularly  a  jurifdiftion  thro'4 
the  whole  county,  which  he  alone  may  exercife  for  thel 
prefervation  of  the  peace  ;  and  this  jurifdiflion  he  has 
virtue  of  his  commiflion,  which  conftitutes  him  a  juftioet 
of  peace  ;  but  the  power  of  hearing  and  determining  of- 
fences is  by  the  commiflion  given  to  two  or  mote,  quorum- 
unus,  &c.  and  therefore  if  two  juftices,  quorum  unus,  be. 
impowered  to  do  a  thing,  it  muft  appear  that  one  was« 
of  the  quorum.  1  Hal.  Hifl.  P.  C.  44.  5  Mod.  32J, 
Comb.  200. 

So  if  a  thing  be  required  to  be  done  by  two  juftices, 
they  muft  both  be  prefent  at  the  execution  of  it ;  as  ifj 
two  juftices  adjudge  a  perfon  the  father  of  a  baftardi 
child,  and  the  examination  is  faid  to  be  by  one  of  them, 
this  is  naught ;  for  the  examination  being  a  judicial  a£t 
ought  to  be  by  both,  and  it  is  not  fuflicient  that  one 
of  them  examined,  and  made  a  report  to  the  other;  but 
if  they  are  both  prefent,  and  one  alone  examines,  or  afks 
queftions,  it  is  well  enough  :  So  where  two  juftices  are 
enabled  to  bail  a  perfon,  they  ought  both  to  be  prefent 
to  do  it,  and  not  one  of  them  firft  to  fign  the  recogni- 
zance, and  then  fend  it  to  another.      6  Med.  180. 

By  ftat.  26  Geo.  2.  cap.  27.  No  a£t,  order,  adjudica- 
tion, warrant,  indenture  of  apprenticefhip  or  other  in- 
ftrument,  made  or  to  be  made  by  two  or  more  juftice; 
of  peace,  which  doth  not  exprefs  that  one  or  more  ol 
the  juftices  are  of  tlie  quorum,  fliall  be  fet  afide  for  thai 
defedt  only. 

A  fingle  juftice  cannot  bail  a  perfon  that  is  commit- 
ted by  order  of  the  feflions  ;  for  he  that  bails  muft  havi 
as  high  a  power  as  he  who  commits,  i  Keb.  857,  897 
vid.  tit.  Bail. 
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But  wliatfoever  power  is  given  to  a  juflicc,  or  to  two 
jftjces  of  the  peace,  by  any  ftatute,  is  given  to  the  fef- 
lons  of  the  peace,  which  confifts  of  a  colledion  of  juf- 
ices.     2  Keb.  78. 

It  has  been  held,  that  where  a  ftatute  fays  the  next 
iftice,  it  muft  be  the  next ;  but  where  it  fays  the  juf- 
ices  of  peace  in  or  near  the  place,  there  any  juftice  of 
eace  in  the  county  will  ferve.  i  Keb,  559. 
1  Tuftices  of  the  peace  are  to  execute  their  authority  as 
uftices  of  the  peace  within  the  county  wherein  they  are 
uflices,  and  cannot  regularly  do  a  judicial  ail  out  of 
uch  county.     2  Hal.  Hi/1.  P.  C.  50.     2  Hawk.  P.  C. 

17- 
Therefore,  if  a  juftice  of  peace  live  or  be  out  of  the 

:ounty  wherein  he  is  juftice,  he  cannot  by  his  warrant 

-stch  a  prifoner  out  of  the  county  whereof  he  is  juftice, 

0  come  before  him  in  the  county  where  he  is.      13  Ed. 
'.  8.  b.     Plow.  37.  a.     Piatt's  cafe. 

And  as  juftices  of  the  peace  have  no  coercive  power 
Kit  of  their  county,  they  cannot  make  an  order  of  baf- 
ardy,  or  fuch  like  orders,  out  of  their  county.   2  Hawk. 

".  c.  37. 

But  a  juftice  of  peace  may  do  a  minifterial  a£l  out  of 
he  county,  fuch  as  examine  a  party  robbed,  whether  he 
r:now  the  felons,  acosrding  to  the  ftatute  or  not.  Cro. 
\:ar.  211.     I  Jon.  237. 

Alfo  by  the  better  opinion,  recognizances  and  infor- 
jnations  voluntarily  taken  before  them  in  any  place  are 
ood  J  for  thofe,  fays  my  Lord  Chief  Juftice  Hale,  are 
\Qs  of  voluntary  jurifdi£lion,  and  may  be  done  out  of 
he  county,  as  well  as  a  bifhop  may  grant  adminiftra- 
ion,  inftitution  or  orders  out  of  his  diocefe.  2  Hawk. 
'.  C.  37.     iHal.Hi/l.P.C.su 

But  a  juftice  of  peace  cannot  imprifon  a  perfon  for  not 
iving  a  recognizance,  or  commit  a  perfon  for  a  crime, 
3T  thefe  are  ads  of  compulfory  jurifdiftion  which  he  can- 
lOt  exercife  out  of  his  proper  county.  2  Hal.  Hi/i.  P. 
;.  SI. 

If  A.  commits  a  felony  in  the  cojnty  of  B.  where  he 
ives,  and  goes  into  the  county  of  C.  and  is  there  taken, 

juftice  of  the  peace  of  the  county  of  C.  may  take  his 
xamination  and  informations  in  the  county  of  C.  tho* 
he  felony  were  committed  in  the  county  of  E.  but  my 
jord  Hale  fays,  that  upon  his  arraignment  in  the  county 
.f  B.  he  would  never  allow  thefe  examinations  to  be 
;iven  in  evidence,  becaufe  though  he  may  commit  and 
xamine,  and  give  an  oath  to  the  informers,  yea  and 
lind  them  over  to  give  evidence,  or  commit  them,  yet 
hat  is  but  for  neceffity  of  preferving  the  peace,  for  he  hath 
eally  no  jurifdidtion  in  the  cafe.    2  Hal.  Hijl.  P.  C.  51. 

If  J.  commit  a  felony  in  the  county  of  B.  and  upon 

1  warrant  iflued  againft  him  by  a  juftice  of  peace  in  the 
:ounty  of  B.  he  is  purfued,  and  flies  into  the  county  of 
0.  and  there  is  taken,  he  muft  not,  by  virtue  of  that 
warrant,  be  carried  to  a  juftice  of  peace  of  the  county 
of  B.  where  he  committed  the  felony,  but  to  a  juftice 
of  peace  in  the  county  of  C.  where  he  was  taken,  i 
Hat.  HJi.  P.  C.  580. 

But  if  A.  were  taken  by  the  warrant  in  the  county 
of  jB.  and  break  away  into  the  county  of  C.  and  be 
there  taken  upon  frefti  fuit  by  them  that  firft  took  him, 
he  may  be  either  brought  to  a  juftice  of  the  county  of 
C.  where  he  was  laft  taken,  or  before  the  juftice  of  the 
county  of  B.  by  whofe  warrant  he  was  firft  taken  ;  for 
in  fuppofition  of  law  he  was  always  in  cuftody.  i  Hal, 
HiJi.P.  C.  581. 

But  if  he  efcape  before  arreft  into  another  county,  if 
it  be  a  warrant  barely  for  a  mifdemeanor,  it  feems  the 
officer  cannot  purfue  him  into  another  county,  becaufe 
out  of  the  jurifdidion  of  the  juftice  that  granted  the 
warrant ;  but  in  cafe  of  felony,  afiray  or  dangerous 
wounding,  the  oiHcer  may  purfue  him,  and  raife  hue 
and  cry  upon  him  into  any  county  ;  but  if  he  take  him 
in  a  foreign  county,  he  is  to  bring  him  to  the  gaol  or 
juftice  of  that  county  where  he  is  taken,  for  he  doth  not 
take  him  purely  by  the  warrant  of  the  juftice,  but  by 
the  authority  which  the  law  gives  him,  and  the  juftice's 
warrant  is  a  fufficient  caufe  of  fufpicion  and  purfuit.  2 
HalHift.P.C.  IIS. 
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If  A.  be  a  juftice  of  peace  in  two  adjacent  counties, 
though  by  feveral  commiflions,  as  the  recorder  of  London 
is,  he,  whiift  he  lives  in  one  county,  may  fend  his  war- 
rant to  apprehend  malefadlors  in  another,  and  fend  them 
to  Newgate,  which  is  the  common  gaol  both  for  London 
and  Middlefex.     2  Hal.  Hift.  P.  C.  581. 

The  juftices  of  the  peace  have  jurifdiflion  of  felonies 
arifing  within  the  verge.  4  Co.  46.  a.  Wigg'z  cafe.  2 
Hal.  Hift.  P.  C.  52. 

Juftices  of  the  peace  for  a  county  have,  by  their  com- 
milEon,  an  exprefs  authority  as  well  within  liberties 
as  without,  and  may  execute  their  office  within  a  town 
which  has  a  fpecial  commifnon  of  the  peace  for  its  own 
limits,  unlefs  fuch  commiflion  have  a  claufe  that  no  other 
juftices,  except  thofe  named  in  it,  fhall  any  way  concern 
themfelves  in  the  keeping  of  the  peace  within  the  liber- 
ties of  fuch  town.  2  Hawk.  P.  C.  37.  a  Hal.  Hiji. 
P.  C.  49. 

Alfo  it  feems,  that  though  fuch  commiffion  have  a 
fpecial  exclufive  claufe,  of  which  the  juftices  have  notice, 
yet  their  ads  within  a  liberty  are  not  void,  though  per- 
haps they  may  be  punifhed  for  proceeding  in  defiance  of 
fuch  reftridive  claufe,  as  for  a  contempt  of  the  King's 
prohibition.  2  Hal.  Hift.  P.  C.  47.  2  Hawk.  P.  C, 
37- 

By  the  9  Geo.  r.  cap.  7.  fe^.  3.  it  is  enaded,  "  That 
if  any  juftice  of  peace  fhall  dwell  in  any  city,  or  other 
prccind  that  is  a  county  of  itfelf,  fttuate  within  the 
county  at  large,  for  which  he  (hall  be  appointed  juftice 
of  peace,  although  not  within  the  fame  county,  it  fhall 
and  may  be  lawful  for  any  fuch  juftice  of  peace  to  grant 
warrants,  take  examination,  and  make  orders  for  any 
matters  which  any  one  or  more  juftice  or  juftices  of  the 
peace  may  ad  in,  at  his  own  dwelling  houfe,  although 
fuch  dwelling  houfe  be  out  of  the  county  where  he  is  au- 
thorized to  ad  as  a  juftice  of  peace,  and  in  fome  city, 
or  otiier  precind  adjoining,  that  is  a  county  of  itfelf ; 
and  that  all  fuch  warrants,  orders  and  other  ad  or  ads 
of  any  fuch  juftice  of  peace,  and  the  ad  or  ads  of  any 
conftable,  tythingman,  headborougb,  overfeer  of  the 
poor,  furveyor  of  the  highways,  or  other  ofBcer,  in  obe- 
dience to  any  fuch  warrant  or  order,  (hall  be  valid,  good 
and  efFedual  in  the  law,  although  it  happen  to  be  out  of 
the  limits  of  the  proper  precind  or  authority  ;  provided 
always,  that  nothing  in  this  ad  contained  (hall  extend  to 
give  power  to  the  juftices  of  the  peace  for  the  counties 
at  large,  to  hold  their  general  quarter- fefTions  of  the 
peace  in  cities  or  towns,  which  are  counties  of  them- 
felves J  nor  to  impower  juftices  of  the  peace,  fherifFe, 
bailiffs,  conftables,  headboroughs,  tithingmen,  bcrftiol- 
ders  or  any  other  peace  ofEcers  of  the  counties  at  large, 
to  ad  or  intermeddle  in  any  matters  or  things  arifing 
within  cities  or  towns,  which  are  counties  of  themfelves, 
but  that  all  fuch  adings  and  doings  (hall  be  of  the  fame 
force  and  efFed  in  law,  and  none  other,  as  if  this  ad  had 
never  been  made." 

Stat.  IS  Geo.  2.  cap.  24.  Where  any  perfon  liable  to 
be  committed  to  the  houfe  of  corredion,  (hall  be  appre- 
hended within  any  liberty,  city  or  town  corporate,  whofe 
inhabitants  are  contributory  to  the  fupport  of  the  houfe 
of  corredion  of  the  county,  riding  or  divifion  in  which 
fuch  liberty,  isfc.  is  fituate  j  it  (hall  be  lawful  for  the 
juftices  of  the  peace  of  fuch  liberty,  &c.  to  commit 
fuch  perfon  to  the  houfe  of  corredion  of  that  county, 
&c.  in  which  fuch  liberty,  i^c.  is  fituate ;  v;hich  perfon 
fo  committed  fhall  be  dealt  with,  and  be  fubjed  to  the 
fame  corredion,  as  if  committed  by  any  juftice  of  the 
peace  of  the  fame  county,  i5i'c. 

Stat.  16  Geo.  2.  cap.  18.  fe£t.  i.  It  (hall  be  lawful  for 
every  juftice  of  the  peace  within  his  jurifdidion  to  exe- 
cute every  thing  appertaining  to  his  office,  fo  far  as  the 
fame  relates  to  the  laws  concerning  the  poor,  vagrants, 
highways,  or  parochial  taxes  or  rate?,  notwithfianding 
fuch  juftice  is  rated  to,  or  chargeable  with  the  taxes  within 
fuch  parifh  or  place  afFeded  by  fuch  ad  of  fuch  juftice. 

Se£t.  2.  No  ad  already  done  by  any  fuch  juftice 
(hall  be  void,  becaufe  the  fame  hath  been  fo  done  by 
any  fuch  juftice  fo  rated  or  chargeable. 


4R 
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St'^.  3.  This  aft  (hall  not  authorize  any  juftice  for 
any  county  or  riding  at  large  to  ail  in  the  determination 
of  any  appeal  to  the  quarter- fefiions  for  any  fuch  county 
or  ridir.g,  from  any  order  or  thing  relating  to  the  parifli 
or  place  where  fuch  juftice  is  fo  ciiarged. 

Stat.  24  Gfo.  2.  cap.  55.  fii-'i.  I.  In  cafe  any  perfon, 
againft  whom  a  warrant  is  ilTued  by  any  juftice  of  the 
peace  of  any  county  or  place  within  this  kingdom,  efcape, 
go  into,  refide  or  be  in  any  other  county  or  place,  out 
of  the  jurifdiiSlion  of  the  juftice  granting  fuch  warrant,  it 
(hall  be  lawful  for  any  juftice  of  the  peace  of  the  county, 
&c.  where  fuch  perfon  efcapes,  and  fuch  juftice  is  hereby 
required,  upon  proof  upon  oath  of  the  hand  writing  of 
the  juftice  granting  fuch  warrant,  to  indorfe  his  name  on 
fuch  warrant;  which  will  be  a  fufficient  authority  to  the 
perfon  bringing  fuch  warrant,  and  to  all  other  perfons  to 
whom  fuch  warrant  was  originally  diredled,  to  execute 
fuch  warrant  in  fuch  other  county,  &c.  out  of  the  jurif- 
di£lion  of  the  juftice  granting  fuch  warrant,  and  to  ap- 
prehend and  carry  fuch  offender  before  the  juftice  who  in- 
dorfed  fuch  warrant,  or  fome  other  juftice  of  fuch  other 
county,  ^c,  where  fuch  warrant  was  indorfed.  In  cafe 
the  offence,  for  which  fuch  offender  is  fo  apprehended  in 
fuch  other  county,  (Jc.  be  bailable  in  law,  and  fuch 
offender  be  ready  to  give  bail  for  his  appearance  at  the 
next  affixes  or  general  gaol-delivery,  or  next  general 
quarter- felEons  of  the  peace  for  the  county,  &'c.  where 
the  offence  was  committed,  fuch  juftice  of  fuch  other 
county,  (jfc.  before  whom  fuch  uffender  is  brought,  fhall 
take  bail  of  fuch  offender  for  his  appearance  at  the  next 
affizes,  or  general  gaol-delivery,  or  at  the  next  general 
quarter- fefiions  of  the  peace  for  the  county,  &'c.  where 
fuch  offence  was  committed,  as  the  juftices  of  the  peace 
of  the  proper  county,  U'c.  might  have  done  ;  and  the 
juftice  fo  taking  bail  (hall  deliver  the  recognizance,  to- 
gether with  the  examination  or  confeflion  of  fuch  offen- 
der, and  all  proceedings  relating  thereto,  to  the  conftable, 
or  perfon  fo  apprehending  fuch  offender,  who  is  to  deliver 
over  fuch  recognizance,  bV.  to  the  clerk  of  affize,  or 
clerk  of  the  peace  of  the  county,  &c.  where  fuch  offender 
is  required  to  appear  by  fuch  recognizance  ;  and  fuch  re- 
cognizance, Lfc.  fhall  be  of  the  fame  force  as  if  the  fame 
had  been  entered  into,  before  a  juftice  of  peace  for  the 
proper  county,  &c.  where  the  offence  was  committed, 
and  the  fame  proceedings  fhall  be  had  thereon  ;  and  in  cafe 
fuch  conftable,  or  other  perfon  to  whom  fuch  recogni- 
zance, &c.  is  fo  delivered,  negleft  to  deliver  over  the 
fame  to  the  clerk  of  affifes,  or  clerk  of  the  peace  of  the 
county,  isfc.  where  fuch  offender  is  to  appear,  fuch  con- 
ftable or  other  perfon  (hall  forfeit  10/.  to  be  recovered  by 
bill,  i^c.  in  any  court  at  Wejiminjler^  by  any  perfon  who 
will  fue  for  the  fame;  wherein  no  effoin,  i^c.  (hall  be 
allowed.  And  ifl  cafe  the  offence  for  which  fuch  offender 
is  apprehended  in  any  other  county,  ^c.  be  not  bailable 
in  law,  or  fuch  offender  give  not  bail  for  his  appearance 
at  the  next  alTizes  or  general  gaol-delivery,  or  next  general 
quarter- feffions  of  the  peace  for  the  county,  i^c.  where 
the  offence  was  committed,  to  the  fatisfadlion  of  the  ju- 
ftice before  whom  fuch  offender  is  brought,  in  fuch  other 
county,  fiff.  then  the  conftable  or  perfon  apprehending 
fuch  offender,  (hall  carry  fuch  offender  before  a  juftice  of 
peace  of  the  proper  county,  l^c.  where  fuch  offence  was 
committed,  there  to  be  dealt  with  according  to  law. 

Se£l,  2.  No  adfion  of  trefpafs,  falfe  imprifonmcnt,  in- 
formation or  indiilment,  or  other  a£fion  (hall  be  brought 
againft  the  juftice  who  indorfes  fuch  warrant,  by  reafon 
of  his  indorfing  fuch  warrant. 

Se^.  3.  Provided  that  fuch  perfon  be  at  liberty  to 
bring  his  aftion  againft  the  juftice  who  originally  granted 
fuch  warrant,  as  he  might  have  done  in  cafe  this  a£t  had 
:  not  been  made. 

Where  a  city  hath  juftices  with  an  exclufive  claufe, 
the  juftices  of  the  county  cannot  adt  in  matters  of  excife; 
as  where  the  queftion  was,  Whether,  as  the  city  of  New 
Sarum  had  an  exclufive  commiftion  of.  the  peace,  the 
juftices  of  the  county  of  IFilts  could  by  virtue  of  1 2  Car.  2. 
cop.  23.  and  15  Car.  2.  cap.  2.  adl  in  excife  matters 
within  the  city.  This  cafe  was  argued  three  times  at  the 
kar,  and  this  term  the  Chief  Juftice  delivered  the  refo- 
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iution  of  the  court  :  1.  That  the  Crown  might  grant 
to  any  city,  to  have  juftices  of  their  own  within  them- 
felves,  and  exclude  the  county  juftices  from  iiuermeddling 
in  the  ordinary  bufiiiefs  of  a  juftice  of  peace.  Bro.  Let- 
ters Patent  ill.  Dalt.  24.  2  hf.  71.  2d!y,  That  in 
fuch  cafe  the  aft  of  the  county  juftices  would  be  void 
and  not  to  be  confidered  only  as  a  breach  of  the  franchife. 
2  /«/?.  557.  3dly,  That  though  the  12  Car.  2.  gives 
the  jurifdiftion  in  excife  matters  to  the  juftices  of  the 
peace  refiding  near  the  place  where  the  forfeiture  (hall  be 
made,  or  offence  committed  ;  yet  it  never  was  the  defign 
of  the  legillature  to  make  any  alteration  in  the  refpedive 
jurifdiftions  of  the  juitices,  but  only  to  veft  the  excife 
jurifdiftion  in  juftices  of  counties,  cities  and  places,  with 
refpeft  to  their  feveral  local  jurifdiftions  within  fuch 
places.     Stran.  1 154.   T^rin.  i^Geo.2.  Talbot  v .  Hubble. 

7 .  Of  their  fees ;  and  hozu  they  are  favoured  and  prt- 
teiled  by  the  law  In  the  execution  of  their  offices. 

Stat.  26  Get).  2.  cap.  14.  feet.  i.  The  juftices  of  the 
peace  throughout  England,  at  their  refpeftive  general 
quarter- feffions  next  after  the  24th  of  fttne  1753.  (hall 
make  a  table  of  the  fees  to  be  taken  by  clerks  to  juftices 
of  the  peace  within  the  county,  city  or  divifion,  for 
which  fuch  general  quarter- feffions  are  held;  and  fuch 
refpeftive  tabies  of  fees,  being  approved  by  the  juftices  of 
peace  at  the  next  fucceeding  general  quarter-feffions  for 
fuch  county,  is'c.  with  fuch  alterations  as  fuch  juftices 
fo  aflembled  think  proper,  (hall  be  laid  before  the  judges 
at  the  next  affifes,  or  at  the  great  feffions  for  the  prin- 
cipality of  IVales,  and  counties  palatine  of  Che/ler^  Lan- 
ca/ler  and  Durham,  for  the  refpeftive  county,  i3'c.  anc 
the  faid  judges  are  to  confirm  fuch  refpeftive  tables  of  fees, 
as  fettled  by  the  faid  juftices,  or  with  fuch  alterations  a; 
to  fuch  judges  appear  reafonable ;  and  it  (hall  be  lawfu 
for  the  (aid  juftices  of  peace  in  their  refpeftive  quarter 
feffions,  from  time  to  time  to  make  any  other  table  0 
fees  to  be  taken  inftead  of  the  fees  contained  in  the  tabli 
confirmed  by  the  judges  of  affife,  and  after  the  fame  ar 
approved  by  the  juftices  of  peace  at  the  next  fucceedin: 
general  quarter-feffions,  to  lay  fuch  new  table  of  fee 
before  the  judges  at  the  nextaffizes^  or  at  the  grea 
feffions  for  the  principality  of  Wales  and  counties  palatiti' 
of  CheJIer,  Lancajier  and  Durham,  who  are  to  ratify  thi 
fame,  if  they  think  fit ;  but  no  table  of  fees  to  be  raadi 
by  the  faid  refpeftive  juftices  of  peace,  (hall  be  of  am 
validity  until  the  fame  be  confirmed  by  the  faid  judges. 

Sect.  2.  If  at  any  time  after  three  calendar  monthi 
from  the  time  that  fuch  table  of  fees  is  made  and  ratified 
any  clerk  to  any  juftice,  or  any  perfon  afting  as  fuch. 
under  pretence  of  any  thing  done  by  fuch  juftice  in  ths 
execution  of  his  office,  or  done  by  fuch  clerk,  demanc 
or  receive  any  other  or  greater  fee  than  is  afcertainet 
and  confirmed  as  aforefaid,  fuch  perfon  (hall  for  ever) 
fuch  offence  forfeit  20/.  to  any  perfon  who  (hall  fue  foi 
the  fame  by  aftion  of  debt,  fs'f.  in  any  court  of  record  ai 
Wejhninfter,  wherein  no  effoin,  i^c.  (hall  be  allowed. 

Sect.  3.  All  the  tables  of  fees  made  and  confirmed  ai 
aforefaid,  (hall  be  depofited  with  the  clerk  of  the  peaa 
for  the  refpeftive  county,  city  or  other  divifion;  aod 
each  of  the  faid  clerks  of  the  peace  (hall  caufe  copies  ol 
the  faid  tables  to  be  kept  conftantiy  in  a  confpicuous  pan 
of  the  room  where  the  genera]  or  quarter  feffions  are  held  ; 
under  pain  of  forfeiting  10/.  for  each  offence,  to  be  re- 
covered by  aftion  of  debt,  iifc,  in  any  court  of  record  a( 
JVe/lminfter,  wherein  no  effoin,  fcf^.  (hall  be  allowed. 

Sect.  4.  All  fuiis  brought  by  virtue  of  this  aft,  (hall  b£ 
brought  before  the  end  of  three  months  after  the  oSenct 
committed. 

Stat.  27  Geo.  2.  cap.  16.  feet.  4.  The  table  of  fees  ic 
be  taken  by  the  clerks  to  juftices  of  peace  for  Middlefex, 
which  (hall  be  fettled  by  the  juftices  for  the  faid  count) 
at  their  general  or  quarter  feffions  (hall  be  laid,  before 
the  Lord  Chief  Juftice  of  the  King's  Bench,  the  Lord 
Chief  Juftice  of  the  Common  Pleas,  and  the  Lord  Chiel 
Baron  of  the  Exchequer,  or  any  two  of  them,  who  are 
to  confirm  fuch  table  of  fees  as  fettled,  or  with  fuch  alter- 
ations as  to  them  or  any  two  of  them  appear  reafonable; 
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i  and  the  juftices  of  peace  for  the  faid  county  are  to  make 
a  table  of  fuch  fees  at  their  next  general  or  quarter  feffions, 
after  the  24.th  of  'June  1754.  and  to  approve  or  alter  the 
fame  at  the  next  fucceedmg  general  or  quarter  feffions, 
and  from  time  to  time  to  make  and  approve  any  other 
table  of  fuch  fees. 

By  ftat.  7  Jac.  i.  cap.  5.  If  any  a<5lion  upon  the  cafe, 
jtrefpafs,  battery,  or  falfe  imprifonment,  fiiall  be  brought, 
jagainft  anv  juftice  of  peace,  mayor  or  baihiF  of  a  city  or 
;town  corporate,  headborough,  port-reeve,  conftable,  tith- 
ingman,  colleflor  of  fubfidy  or  fifteentlis,  for  any  thing 
by  them  done  by  reafon  of  their  offices,  it  fiull  be  lawful 
for  every  fucli  juftice  of  peace  or  other  officer,  and  all 
others  which  in  their  affiftance,  or  by  their  command, 
ifliall  do  any  thing  touching  their  offices,  to  plead  tlie  ge- 
'neral  iffue.  Not  guilty  ;  and  if  the  verdl£l  pafs  with  the 
defendant,  or  the  plaintiff  become  nonfuit,  or  fuffcr  any 
difcontinuance,  the  judge  before  whom  the  matter  (hall 
be  tri»d  (hall  allowr  the  defendant  double  coils. 

Stat.  21  Jac.  I.  c.  12.  fe£i.  5.  If  any  aftion  upon  the 
cafe,  trefpafs,  battery,  or  falfe  imprifonment,  (hill  be 
brought  againft  any  juftice  of  peace,  mayor  or  bailiff  of 
city  or  town  corporate,  headborough,  port- reeve,  con- 
lAable,  tithingman,  colleiSlor  of  fubfidy  or  fifteens,  church- 
I wardens,  and  perfons  called  fworn-men,  is'c.  and  their 
jdeputies,  or  any  other,  which  in  their  affiftance,  or  by 
itheir  command,  (hall  do  any  thing  touching  their  offices, 
ifor  any  thing  by  them  done  by  virtue  of  their  office,  the 
iaftion  (hall  be  laid  within  the  county  where  the  fadl  fnall 
be  done,  and  it  (hall  be  lawful  for  every  perfon  aforefaid, 
to  plead  the  general. ifl'ue.  Not  guilty  ;  and  if  the  verdidt 
Khali  pafs  with  the  defendant,  or  the  plaintiff  become 
Inonfuit,  or  fuffer  any  difcontinuance,  the  defendant  fliall 
have  double  cofts. 

Stat.  2.4.  Ge^.  2.  c.  44.  fe£i.  I.  No  writ  (hall  be  fued 
3Ut  again(t,  nor  any  copy  of  any  procefs  at  the  fuit  of  a 
lubjeft  (hall  be  ferved  on  any  juftice  of  the  peace,  for  any 
;hing  by  him  done  in  the  execution  of  his  office,  until 
lotice  in  writing  of  fuch  intended  writ  or  procefs  be  deli- 
^rered  to  him,  or  left  at  the  ufual  place  of  his  abode,  by 
|:he  attorney  for  the  party  who  intends  to  fue,  at  leaft  one 
jralendar  month  before  the  fuing  out  or  ferving  the  fame; 
I  n  which  notice  (hall  be  clearly  and  explicitly  contained 
i  he  caufe  of  aftion,  on  the  back  of  which  notice  (hall  be 
ndorfed  the  name  of  fuch  attorney,  with  the  place  of  his 
ibode,  who  (liall  be  intitled  to  the/eeof  20  f.  for  pre- 
jaring  and  ferving  fuch  notice.  '^  '^ 
I  Sect.  1.  It  (hall  be  lawful  for  fuch  juftice  of  peace  at 
iny  time  within  one  calendar  month  after  fuch  notice 
I'iven,  to  tender  amends  to  the  party  complaining,  or  to 
iuis  attorney  ;  and  in  cafe  the  fame  is  not  accepted,  to 
iplead  fuch  tender  in  bar  to  any  adlion  grounded  on  fuch 
livrit  or  procefs,  together  with  the  plea  of  Not  guilty, 
and  any  other  plea,  with  leave  of  the  court ;  and  if 
upon  iffue  joined,  the  jury  find  the  amends  fo  tendered 
to  have  been  fuff.cient,  they  (hall  give  a  verdift  for  the 
defendant;  and  in  fuch  cafe,  or  in  cafe  the  plaintiff  be- 
come nonfuit,  or  difcontinue  his  aflion,  or  judgment  be 
given  for  fuch  juftice  upon  demurrer,  he  (hall  be  intitled 
to  the  like  cofts  as  if  he  had  pleaded  the  general  iflue  only; 
and  if  the  jury  find  that  no  amends  were  tendered,  or 
that  the  fame  were  not  fufficient,  and  alfo  againft  the 
defendant  on  fuch  other  plea,  they  (hall  give  a  verdidl  for 
the  plaintiff,  and  fuch  damages  as  they  think  proper, 
which  he  (hall  recover,  together  with  his  cofts. 

Sect.  3.  No  fuch  plaintiff  fliall  recover  any  verdi£l 
againft  fuch  juftice,  where  the  adtion  is  grounded  on  an 
aft  of  the  defendant  as  a  juftice  of  peace,  unlefs  it  is 
proved  upon  the  trial  that  fuch  notice  was  given,  but  in 
default  thereof  fuch  juftice  (hall  recover  a  verdidt  and 
cofts. 

Sect.  4.  In  cafe  fuch  juftice  neglefl  to  tender  any 
amends,  or  have  tendered  infufficient  amends,  before  the 
aftion  brought,  it  (hall  be  lawful  for  him,  by  leave  of 
the  court  where  fuch  adtion  depends,  at  any  time  before 
iffue  joined,  to  pay  into  court  fuch  fum  as  he  fees  fit ; 
whereupon  fuch  proceedings  (hall  be  had  as  in  other 
aftions  where  the  defendant  is  allowed  to  pay  money  into 
court. 
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Sect.  5.  No  evidence  (hall  be  given  by  the  plaintiff,  oil 
the  trial  of  any  fuch  a<Slion,  of  any  caufe  of  adtion,  ex- 
cept fuch  as  is  contained  in  the  notice. 

Sect.  6.  No  a(5tion  (hall  be  brought  againft  any  con- 
ftable,  I'.eadborough,  or  other  officer,  or  againft  any  per- 
fon adfing  by  his  order  and  in  his  aid,  for  any  thing  done 
in  obedience  to  any  warrant  under  the  hand  and  feal  of 
any  juftice  of  the  peace;  until  demand  hath  bten  made 
or  left  at  the  ufual  place  of  abode,  by  the  party  intending 
to  bring  fuch  aftion,  or  by  his  attorney,  in  writing 
figned  by  the  party  demanding  the  fame,  of  the  perufal 
and  copy  of  fuch  warrant  ;  and  the  fame  hath  been  re- 
fufed  or  negledted  for  fix  days  after  fuch  demand  :  and  in 
cafe  after  fuch  demand  and  compliance  therewith,  any 
adtion  be  brought  againft  fuch  conftable,  lie.  for  any 
fuch  caufe  as  aforefaid,  without  making  the  juftice  who 
figned  or  fealed  the  faid  warrant  defendant,  on  producing 
and  proving  fuch  warrant  at  the  trial,  the  jury  (hall  give 
their  verditS  for  the  defendant  notwithftanding  any  defedl ' 
of  jurifdidfion  in  fuch  juftice  ;  and  if  fuch  adtion  be 
brought  jointly  againft  fuch  juftice,  and  fuch  conftable^ 
i^c.  then,  on  proof  of  fuch  warrant,  the  jury  fliall  find 
for  fuch  conftable,  i^c.  notwithftanding  fuch  defedt  of 
jurifdidfion  ;  and  if  the  verdidl  be  given  againft  the  juftice 
the  plaintiff  (hall  recover  his  cofts  againft  him,  to  be  taxed 
in  fuch  manner  as  to  include  fuch  cofts  as  fuch  plaintift' 
is  liable  to  pay  fuch  defendant  for  whom  fuch  verdidl  is 
found  as  aforefaid. 

Sect.  7.  Where  the  plaintiff  in  any  fuch  aftion  againft 
any  juftice  of  peace  (hall  obtain  a  verdict,  in  cafe  the  judge 
before  whom  the  caufe  is  tried,  in  open  court  certify  otl 
the  back  of  the  record,  that  the  injury  for  which  fuch 
adfion  was  brought,  was  wilfully  and  malicioufly  com- 
mitted, the  plaintiff  (hall  be  intitled  to  doubla  cofts. 

Sect.  8.  No  action  (hall  be  brought  againft  any  juftice 
of  the  peace,  for  any  thing  done  in  the  execution  of  his 
office,  or  againft  any  conftable,  ti'r.  adling  as  aforefaid, 
unlefs  commenced  within  fix  calendar  months  after  the 
fadt  committed. 

Itttttcc?  of  jjcacc  iuitljt'n  lilicrties,  {Jvpc'iarii  ad^ 

pacem  infra  libertates,)  Are  fuch  in  cities,  and  other  cor- 
porate towns,  as  thofe  others  of  the  counties,  and  their 
authority  or  power  is  all  one  within  their  feveral  precindts, 
Stat.  27  Hen.  8.  cap.  25. 

Sltttttce?  of  tratle^IjaUon,  Were  a  kind  of  ju/lices 
appointed  by  King  Edward  the  Firft,  upon  occafion  of 
great  diforders  grown  in  the  realm,  during  his  abfence  iri 
the  Scotch  and  French  wars.  In  the  Old  N.  B.  fol.  52^ 
they  are  H'ded  jujiices  of  trial-ha/ion :  But  by  Holinfied 
and  Stnv,  Traile-baflon,  fo  called  (fay  they)  of  trailingy 
or  drawing  the  ftaff  of  ^J^/V^  :  Or  according  to  Co.  12 
Rep.  fol.  25.  for  their  fummary  proceeding*,  who  fays 
alfo,  they  were,  in  a  manner,  jujiices  in  eyre,  and  their 
authority  founded  on  the  ftatute  of  Ragman.  Their  of- 
fice was  to  make  inquifition  through  the  realm,  by  the 
verdidl  of  fubftantial  juries,  upon  all  officers,  as  mayors, 
(heriffs,  bailiffs,  efcheators  and  others,  touching  extor- 
tion, bribery  and  other  fuch  grievances ;  as  intrufions  in- 
to other  mens  lands,  barretors  and  breakers  of  the  peace, 
with  divers  other  offenders  ;  by  means  of  which  inquifi- 
tions,  many  were  punifhed  by  death,  many  by  ranfom, 
and  the  reft  flying  the  realm,  the  land  was  quieted,  and 
the  King  gained  great  riches  towards  the  fupport  of  his 
wars.  See  Matt.  JFeJim.  in  anno  1305.  In  the  HiJ}, 
Roffen.  fol.  200,  fub  anno  1305.  which  may  be  faid  to 
be  coetaneous  with  thefe  jujiices,  he  gives  the  following 
account  of  their  office.  Circa  hac  tempora  procejfit  in 
publicum  novte  inquif.tianis  breve,  quod  Anglice  dtcitur  trail- 
bafton,  contra  intrufores,  csnduSiitios  feijmte  captores,  pads 
infraitorei,  rapiores,  incendiarios,  murderatores,  pugnaiores. 
Multi  hoc  perempti,  multi  redempti,  multi  noxii,pauci  innoxii 
funt  inventi.  Adeo  quidem  rigide  procejjit  hujus  coertionis  ju- 
Jtitia,  quod  pater  propria  filio  non  parceret,  ifc,  dira  multa. 
As  to  the  name  traile-bajlon,  there  are  divers  opinions  ; 
fome  think  that  laflon  fignifies  the  beam  of  a  pair  of  fcales, 
and  fo  is  metaphorically  applied  to  thejuft  poifingof  recom- 
pence  for  offences  committed.  Others  think  it  may  be 
derived  from  the  French  (treilles,  i.  cancelli)  bars  or  lat- 
tices, a  grate  with  crols  bars :  Others  fiom   the  word 

trtiUt, 
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iriiUe,  i.  pargula,  a  frame  or  rail^  fuch  as  vines  ufe  to 
run  upon  ;  and  bajion,  a  ftaftor  pole,  inferring,  that  the 
jujiices  imployed  in  this  coinmi/Iion,  had  authority  to 
proceed  without  any  folemn  judgment-feat,  but  might 
without  more  work  proceed  wherever  they  could  appre- 
hend the  malefaftors  they  fought  for.  If  I  may  be  ad- 
mitted to  give  my  thoughts,  I  fuppofe,  it  may  be  deri- 
ved from  the  French  word  trayl,  i.  to  draw  ;  and  bajtoti, 
a  Itaff;  and  the  reafon  of  this  my  fuppofition  is,  that 
the  King?  of  England  having  in  thofe  times  many  occa- 
fions  in  France,  by  reafon  of  their  frequent  wars  there  ; 
and  obferving  that  the  marfhals  of  France  had  a  large 
power,  wiih  which  thev  were  inverted  by  the  delivery  of 
a  baftcn,  (or  as  we  call  it  a  battoon)  the  enfign  of  their 
office  and  authority  ;  when  they  returned,  and  found 
ftrange  diforders  grown  here,  in  imitation  of  that,  erec- 
ted thefe  jufticeSf  who  (as  they  fay)  had  a  bafton  delive- 
red them  as  the  badge  of  their  office,  fo  that  whoever 
was  brought  before  them  was  traille  al  bafton,  iraditus  ad 
baculum  ;  whereupon  with  fubmiffion,  may  their  name 
eafily  be  deduced,  and  they  called  jujtices  de  trail-bafton, 
or  jufticiarii  ad  irahendum  offendentes  ad  baculum  vel  baf- 
ton. VVe  find  a  commiffion  of  trail-bafton,  coram  Ro- 
gero  de  Grey  ^  fociis  fuis  jultic.  apud  S.  Jlbanum,  anno 
Regni  Regis  Ed.  3.  pcft  conqueftum,  5.  Cowell,  edit. 
I'll'.     See    Spelman^ s  Gloffary^  vexho  Trail-bafton. 

Juftitiflf,  or  3iufttCiCC,  (Fr.  jufticier,)  A  jufticSy  or 
jufticier.  The  Lord  Bermingham,  jufticiar  of  Ireland. 
Baker's  Chron.  Angl.  fol.  1 1 8. 

The  whole  juiifdiftion  which  is  now  diftributed  among 
the  feveral  courts  of  JPeftminfter  Hall,  feems  in  the  firft 
rtigns  after  the  conqueft  to  have  been  lodged  in  one 
court,  commonly  called  the  King's  court,  where  juftice 
is  faid  to  have  been  adminiftred  fometimes  by  the  King 
bimfelf  in  perfon,  and  fometimes  by  the  high  jufticier, 
who  was  an  officer  of  very  great  authority,  and  ufed  in 
the  King's  abfence  beyond  fea  to  govern  the  realm  as 
vjce-roy.     2  Hawk.  P.  C.  6, 

The  firft  judiciaries  after  the  conqueft  were  Odo  bifliop 
cjf  Baieux  in  Normandy,  half-brother  by  the  mother  to 
the  conqueror,  and  f William  Fitz-Ofborn,  who  was  vice- 
roy, and  had  the  fame  power  in  the  north  that  Odo  had 
jn  the  fouth,  and  was  the  chief  in  the  conqueror's  army. 
Brady's  Preface  to  the  Norman  Hiftory  151.  (Bj.  Dugd. 
Chron.  Series  I. 

The  next  j'lfticiaries  were  IFilliam  Earl  of  Warren  in 
Normandy,  a  great  commander  in  the  battle  againft  Ha- 
rold, and  Richard  de  Benefacia,  alias  Richard  de  Tone- 
bridge,  fon  to  Gilbert  Earl  of  Brian  in  Normandy,  and 
were  conftituted  in  1073.  Brady's  Preface,  i^c.  151. 
(B).     Dugd.  Chron.  Series  I. 

In  a  great  plea  between  Lanfrank  and  the  faid  Odo, 
Goisfrid  biOiop  of  Conftance  in  Normandy,  was  jufticiary. 
Brady's  Preface,  ^c.  151.  (C).  Dugd.  Chron.  Series  1. 
In  the  beginning  of  William  Rufus,  Odo  was  again 
jufticiary.  ll^illiam  de  Carilefo  bifhop  of  Durham,  a 
Norman,  fucceeded  Odo,  and  then  followed  Ranulph 
Flambard  in  1099.  Afterwards  in  the  reign  oi  H.  i.  in 
1100.  Hugo  de  Bocland,  a  Norman,  was  jufticiary,  and 
after  him  his  fon  Richard  Bajfet  was ;  then  Roger  bifliop 
of  Salijhury,  Was  jufticiary  and  chancellor.  The  next, 
in  the  time  of  King  Stephen,  was  Henry  duke  of  Nor- 
viandy,  afterwards  King  Henry  II.  And  in  Henry  the 
Second's  time  was  Robert  de  Bella  Monte  earl  of  Leicefter 
inii68.  hut  Jiboricde  Fere  e&r\  of  Guifnes,  is  faid  to  have 
been  jufticiary  before  him;  and  after  earl  of  Leicefter, 
Richard  de  Lucie  was  made  jufticiary  ;  after  him  in 
1 1 80.  Renulph  de  Glanvil,  that  famous  lawyer  was  made 
jufticiary  ;  after  him,  Hugo  de  Putaceo,  commonly  cal- 
led Pufus,  Putac,  or  Pudfey,  nephew  to  King  Stephen 
by  his  firter,  was  made  jufticiary  in  the  north  parts  be- 
yond Trent  ;  and  IVilliam  de  Longo-Campo,  or  Long- 
Champ,  biftiop  of  Ely,  was  at  the  fame  time  by  Richard 
the  Firft,  made  jufticiary  on  the  fouth  parts  of  this  fide 
Trent.  Then,  after  the  deprivation  of  IVilliam  bifliop  of 
Ely,  Walter  archbiftiop  of  Roven  in  Normandy,  was  made 
jufticiary  of  all  England.  Brady's  Preface,  i£c.  151 
(D)  (E)  (F)  152.  (A)  (B)  (C).  Sec  Dugd.  Chron. 
Series  J,  2,  3,  4.  5- 
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William  Long  Champ  biftiop  of  Ely,  chief  jufiiciat  and 
lord  chancellor  to  Ric.  i.     Speed  i^-j-i. 

Fitz  Peter,  chief  jufticiar  in  the  firft  of  John.  Sheed 
487.  J  .      ■ 

Hubert  de  Burgh  ear!  of  Kent,  chief  jufticiar.  i  H.  3. 
Speed.  SI 2- 

And  after  him,  Stephen  Segrave.  Speed  521.  The 
chief  jufticiar  is  the  mimfter  of  regal  command  in  the 
abfence  of  the  King.     Speed  ^i 2- 

Towards  the  latter  end  oi  the  Norman  period,  the  power 
of  the  grand  jufticiar  was  broken,  fo  that  the  j^ula  Regit, 
which  belore  was  one  great  court  where  the  jufticiar  pre- 
fided,  was  divided  into  four  diftindt  courts,  ziz.  Chan- 
eery,  Exchequer,  King's  Bench  and  Common  Pleas. 
Cilb.  Hift.  View  of  the  Court  of  Exchequer  7.  cites 
Madd.  2.  4.  it  determined  about  the  45  H.  3.  Brady's 
Preface,  tffc.    154.  b. 

The  chancellor  was  the  firft  in  order  on  the  left  hand 
of  the  jufticiary,  and  as  he  was  a  great  perfon  in  court, 
fo  he  was  in  the  Exchequer ;  for  no  great  thing  palTed 
but  with  his  confent  and  advice,  nothing  could  be  fealed 
without  his  allowance  and  privity.  But  the  jufticiary 
furmounted  him  and  all  others  in  authority,  and  he 
alone  was  endowed  with  and  exercifed  all  the  power 
which  afterwards  was  executed  by  the  four  chief  judges, 
viz.  the  Ch.  Juft.  of  B.  R.  the  Ch.  J.  of  C.  B.  the 
Cn.  B,  of  the  Exchequer,  and  the  Mafler  of  the  Court 
of  Wards.  Brady's  Preface  to  the  Rornan  Hiftory  153. 
(B).  As  long  as  the  power  of  the  jufticiar  continued, 
the  Aula  Regis  was  one  court,  and  only  diftinguiftied  bf 
the  feveral  officers  ;  for  all  the  officers  were  united  under 
the  jufticiar,  and  he  was  the  governor  and  fuperinten- 
dant  of  the  courts.     Gilb.  Hift.  Vieiv  of  the  Exchequer  10. 

3IltfttCiatUS,  Judicature,  prerogative.  Cowell,  e'd.  1727. 

SattiCC^^eat,  Is  the  higheft  court  that  is  held  in  a 
foreft,  and  is  always  held  before  the  Lord  Chief  Juftice 
in  eyre  of  the  foreft,  upon  warning  forty  days  before  ; 
and  there  the  judgments  are  always  given,  and  the  fines 
fet  for  oiFences,  that  were  prefented  at  the  courts  of 
attachments,  and  the  offenders  indifled  at  the  Sivainmotes, 
concerning  which  fee  Manwood's  Foreft  Lazv,  cap.  24. 

3;ufttCtC3,  Is  a  writ  direfted  to  the  ftienff",  for  the  dif- 
patch  oi  jujiice  in  fome  fpecial  caufe  of  which  he  cannot 
by   his  ordinary  power   hold    plea   in   his    county-court. 
Heieupon  the  writ  de  excommunicato  deliberando,  is  called  I 
a  jujiicies  in  the  Old  Nat.  Brev.  fol.  35.     Alfo  the  writ 
de  homine  replcgiando.  Ibid.  fol.  41.     And  the  writ  de  ft^\ 
cunda  fuperoneratione  pajiurte.  Ibid.  fol.  73.     There  are| 
many  precedents  of  this  in  F.  N.  B.  fol.  117.  in  Jctoutitd 
and/fl/.  152.  m  Annuity,  and  fd.  1 19.  in  Debt.     KitcMk 
fol.  74.  fays,    that   by   this  writ  of  juflicies,   the  (hefM., 
may  hold  plea  of  a  great  fum,  whereas,  of  his  ordinary 
authority,  he  can  hold  no  pleas,  but  of  fums  under  forty 
ftiillings,  with  whom  agrees  Crompt.  fal.  231.     It  is  called 
a  jujiicies,  becaufe  it  is  a  commiffion  to  the  ftierifi^  ad  ju- 
fticiandum  aliquem,  to  do  a  man  juftice,  and  requites  no 
return,  or  any  certificate  of  what  he  hath  done.     Bracton, 
lib.  4.  tract.  6.  cap.  13.  num.  2.   mentions  a  jufticies  to 
the  (her iff  of  London,  in  a  cafe  of  dower.     See  the  NeVi 
Book  of  Entries,  verbo  fu/licies. 

3;ullifiablc  IjomtcinK    See  ©omt'n'Be. 

^tltttficatiOn,  (Juftificatio,)  Is'^an  affirming  or  (hewing 
good  reafon  in  court,  why  he  did  fuch  a  thing  as  he  is 
called  to  anfwer ;  as  to  juftify  in  a  caufe  of  replevin. 
Brooke,  in.  Replevin.     See  iJctioit,  JltllCl,  SCrcfyafS. 

3!uftifiratO^|S,  (Juftlficatores,)  Seem  to  fignity  com- 
purgators, or  thofe  that  by  oath  juftify  the  innocencf: 
reputation,  or  oath  of  another,  as  in  the  cafe  of  waging 
law.  Will.  Rex  Anglies  camerario  fs"  juftificatoribu! 
fuis,  omnibus  fuis  fidelibus  Norf  falutem.  Inquirite  pet 
comitatum  quis  juftius  hujufmodi  forijacturam  haberel  tem- 
pore patris  mei,  five  abbas  Ramefia  five  antecefor  W.  d. 
Albenio.  Et  ft  comitatus  concordaverit  quod  abbas  rectiu 
pradictam  forisfacturam  debet  habere,  tunc  pracipio  ut  C 
folidi,  quos  Radul.  Pajfel.  implacitavit,  Jtne  mora  aitot 
reddantur.  T.  Epifcopo  Dunelmenfi.  Sir  Henry  Spelma, 
leaves  it  thus  without  explication.  Juftificators  are  alf 
,  jurymen,  becaufe  they  juftify  that  party  on  whofc  behal 
they  give  their  verdid,     Cowdl,  edit.  1727, 
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3fu(fitt«1,  Was  anciently  ufed  for  a  judge,  and  fome- 
imes  for  a  ftatute,  law  or  ordinance.  Richardus  Dei, 
Gratia.  Sciaiis,  nos,  de  communi  prohorum  virorum  conftliOy 
•cijfe  has  juftitiits  fubfcriptas.     Hoveden,  p.  666. 

JuJIitia,  h  often  taken  for  jurifdi£lion,  or  the  office 
f  a  judge.  Leg.  Edw.  Conf.  cap,  26.  Juftitia  cognof- 
tntis  latronis  fua  eft  de  homine  fuo. 

Juftitia,  He  who  now  is  called  juftitiarius  was  for- 
lerly  called  jujiitia,  i.  e.  a  judge.  Leg.  H.  i.  cap.  42. 
t  Rege  vel  juftitia  ejus,  vel  a  communi  utrorumque  domino 
ibmoneatur. 

BluttttiaS  farcte,  Is  to  hold  plea  of  any  thing.  Mr. 
'elden,  in  his  Notes  upon  Eadmcrus,  mentioning  that 
lea  which  was  held  at  Pinnenden  between  archbiftiop 
\anfranck  and  Odo  bifliop  of  Bajeux,  tells  us,  Huic  pla- 
•ito  interfuerunt  Goisfredus  epifcopus  Conjiantienfis,  qui  in 
ICO  regis  fuit,  tsf  juftitiatn  iUam  tenuit,  Lanfrancus  epif- 
fpus  qui  ut  diilum  ejl  placitavit  i^  totum  dirationavit,  isfc. 

3inftitiutn,  a  ceafmg  from  the  profecution  of  law, 
,nd   exercifing  juftice   m    places  judicial.     Cowell,  edit, 

727.    See  ©aration. 
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I5B*  ;3  3  2,  A  key  or  wharf :  Area  in  littore  oneranda- 
2»X  rum  aique  exonerandarum  navium  caufa,  e  compailts 
abulis  trabibufque  (clavium  injlar)  firmata.     Spelm. 

iftaiagtttttl,  The  toil-money  paid  for  loading  or  un- 
oadinf!  goods  at  a  key  or  wharf.     Pat.  20  Ed.  3. 

iSaleiUar  montlj,  mentioned  16  Car,  2.  c.  7.  con- 
ifts  of  30  or  31  days,  (excepting  February,  which  never 
lath  more  than  28,  unlefs  in  a  Leap-year,  and  then  but 
19,)  Twelve  of  which  months  being  thofe  mentioned  in 
he  kalendar  make  a  year,  which  we  call  vulgarly  in  the 
ingular  number,  a  twelve-month.  But  if  in  the  plural 
lumber  we  fay  twelve  months,  then  fliail  it  be  accounted 

month  of  weeks,  which  is  but  28  days.     See  Co.  lib.  6. 

:  81.  Cateftj/%  cafe.    See  Com)Jittatton,  Calciniar. 

l&alenDaC,  Rural  chapters,  or  conventions  of  the  ru- 
al  ciean  and  parochial  clergy  ;  fo  called,  becaufe  held  on 
he  kalends,  or  firft  day  of  every  month  :  As  at  firft 
;verv  three  weeks,  and  at  laft  only  once  a  quarter,  and 
)y  d:giees  wholly  intermitted,  to  the  great  decay  of  dif- 
ripli.ie.     See  Paroch.  Anliq.  p.  640. 

fealCiiDS!,  The  beginning  of  a  month.    See  CaleitBjS. 

feSULl'Cf,  According  to  the  defcription  of  Mr.  Hum- 
phrey Lioyd,  out  of  the  laws  and  ordinances  of  Howeldda, 
a  kantref  had  its  denomination  from  one  hundred  towns, 
and  fienifies  as  much,  under  which  were  contained  fo 
many'commots,  which  the  lf''eljh  call  cwmmwd,  and  fig- 
nifies  provincia  or  regio,  and  confifteth  of  twelve  manors 
or  circuits,  y\d  two  tovvnfhips.  We  find  the  word  men- 
tioned in  Mm.  Aiigl.    i  part.  fol.  319.  thus Le  pri- 

mier  Conquereur  de  irois  kantref  de  la  terre  de  Brecknoch, 
efloit  Bernard  de  NeJmarch  Norman.      Bee  CaUtrCD. 

iiatite,  Carite,  The  religious  called  their  beft  con- 
ventual drink,  or  their  flrong  beer,  by  this  name  ;  be- 
caufe after  meals  they  ufed  to  drink  their  pocula  caritatis, 
or  ad  carita/rm,  i.  e.  their  grace-cups,  in  this  beft  li- 
quor.    Cowell,  edit.    1 7-^  7* 

iiarle,  [Sax.)  A  man  i  and  fometimes  a  fervant  or 
clown.  Hence  the  Saxons  called  a  feaman  a  hufcarle, 
and  a  domedick  (etvant  hufcarle.  This  word  is  often 
found  in  D'mrfdoy,  Selden's  Mare  Claufum,  and  other 
ancient  records.  Froai  i-ence,  by  corruption,  comes  our 
modern  word  churle.     Cowell,  edit.   1727. 

iiavi'iita  focni,  A  cart  load  of  hay.  Mon.  Jngl. 
par.  I.  f.  548. 

liap.    See  iirp. 

liEflagC,  (Ki/lagium)  A  privilege  to  demand  money 
for  the  bottom  of  ihips  rerting  in  a  port  or  harbour.  Rot. 
Pari.  7.1  Ed.  I. 

iftf  Cp,  A  ftrnng  tovv-er  -n  the  middle  of  any  other  fort 
or  caftltr,  whfrciii  :he  befieged  maice   their  laft  efforts  of 

Vol.  II.  N^.  go, 
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defence,  was  called  a  ieep.  Hence  the  inner  pile  of 
fortification  within  the  caftle  of  Dover,  erefted  by  King 
Henry  11.  about  the  year  1153.  was  called  the  King't 
hep  :  So  at  IVindfor,  hfc. 

tecepcr  of  tljC  fOJCft,  (CuJ?os  fireftee,)  Is  alfo  called 
Chief  (f'arden  of  the  foreft.  Manwood's  Foreji  Laws, 
part  I.  pag,  156.  and  hath  the  principal  government  of 
all  things,  and  the  check  of  all  officers  belonging  to  the 
fame ;  and  when  it  pleafeth  the  Lord  Chief  Juftice  in 
eyre  of  the  forefl  to  keep  his  juftice- feat,  he  fends  out  his 
warrant,  or  general  fummons,  to  him  forty  days  before, 
for  the  warning  of  all  under  officers  to  appear  before  him 
at  a  day  afligned  in  the  fummons,  which  fee  in  Man- 
wood,  ubt  fupra. 

iiCCpeC  of  t\)t  dUjCat  fcal,  (Cuflos  Magni  Sigilli) 
Is  a  Lord  by  his  office,  and  ftiied  The  Lord  Keeper  of  tht 
Great  feal  of  England  ;  he  is  one  of  the  King's  Privy 
council ;  through  whofe  hands  pafs  all  charters,  commif- 
fions  and  grants  of  the  King  under  the  Great  feal;  with- 
out which  feal  all  fuch  inftruments  by  law  are  of  no 
force.  For  the  King  is  in  the  interpretation  of  law  a 
corporation,  and  pafTeth  nothing  firmly  but  under  the 
faid  feal,  which  is  as  the  publick  faith  of  the  kingdom  in 
the  high  efteem  and  reputation  juftly  attributed  thereto. 
This  Lord  Keeper,  by  the  ftatute  5  Eliz.  18.  hath  the 
fame  place,  authority,  preheminence,  jurifdiftion,  exe- 
cution of  laws,  and  all  other  cuftoms,  commodities  and 
advantages,  as  hath  the  Lord  Chancellor  of  England  for 
the  time  being.  He  is  conftituted  by  the  delivery  of  the 
Great  feal  .to  him,  and  taking  his  oath.  Co,  4  Inft, 
fol.  87. 

teCCpeC  of  i\)C  |0?iljp  feal,  (Cuftos  Privati  SigUli,) 
Is  a  Lord  by  his  office,  through  whofe  hands  pafs  all 
charters  figned  by  the  King  before  they  come  to  the 
Great  feal,  and  fome  things  which  do  not  pafs  the  Great 
feal  at  all :  He  is  of  the  King's  Privy  council,  and  was 
anciently  called  Clerit  of  the  Privy  feal.  12  R.  2.  cap. 
II.  Gardien  del  Privy  feal,  in  Rot.  Pari.  11  H.  4. 
num.  28.  And  Lord  Privy  feal,  and  one  of  the  great 
officers  of  the  kingdom,  by  34  Hen,  8.  c.  4, 

jaecpec  of  t\)Z  SCoucIj,  12  Hen,  6.  14.  Seems  to  be 
that  officer  in  the  King's  Mint,  at  this  day  called  Tht 
Mafter  of  the  Affay.     See  ^tnt. 

teccpct  of  tlje  libectteis  of  (Englann,  By  authority 

of  parliament.     See  CuttOBCgi  iibCttattSf. 

iicmtetlS,  A  fori  of  coarfe  Welfh  cloth,  mentioned  in 
flat.  33  H,  8.  c.  3. 

%tx\)ttt,  A  commutation  for  a  cuftomary  duty  for 
cariiage  of  the  Lord's  goods.     Cowell,  edit,   1727. 

Jftenienare  nonium.  To  build  a  houfe  with  a  wall 
or  tower,  kernelled  or  crenelle,  with  cranies  or  notches, 
for  the  better  conveniency  of  fliooting  arrows,  and  ma- 
king other  defence.  Spelman  derives  it  from  the  Sax. 
cyrncl,  a  feed  or  kernel ;  from  whence,  fays  he,  cyrnelen, 
to  rife  in  knobs  or  bunches.  But  Du  Frefnc  juftly  re- 
fledls  on  this  violence  done  to  the  word,  and  finds  it  to 
be  quarnsllus  or  quadranellus,  a  four  fquare  hole  or  notch  ; 
ubicunque  patent  quarnelli  five  feneftra.  This  form  of 
walls  and  battlements  for  military  ufes,and  chiefly  for  foot- 
ing with  bows  and  arrows  might  poffibly  borrow  name 
from  quadrellus  a  four  fquare  dart.  It  was  a  common 
favour  granted  by  our  Kings  after  caftles  were,  for  pre- 
venting rebellion,  demoliflied,  to  give  their  chief  fub- 
je6ts  leave  to  fortify  their  manor-houfes  with  kernelled 
walh.  Licentiam  dedimus  fohanni  de  Handlo  quod  ipfe 
manjum  fuum  de  Borftall  juxta  Brehull  in  com.  Buck,  muro 
de  petra  &  cake  firmare  i£  kernallare  poffit,  Dat.  1 2  Sept. 
1 31 2.  Paroch.  Antiq.  pag.  353.  which  form  of  work 
does  now  appear  in  that  ancient  feat  of  Borftal,  com. 
Buck.     Cowell,  edit.   1727. 

lUnicnatUlS,  (from  the  Lat.  Crena,  a  notch,)  For- 
tified or  embattled,  according  to  the  old  faftiion.  Et  dux 
(fc.  Lane.)  dicit,  quod  ipfe  clamat  pro  fe  W  haredibus  fuis 
habere  caftrum  fuum  de  Halton,  kernellatum.  PL  de 
quo  warr.  apud  Ceftriam,  13  Ed.  3.  fortified  or  embat- 
telled.  Roftormel.  Erat  ibidem  quoddam  caftrum  duplici 
muro  kernellatum,  ^c.  Survey  of  the  Dutchy  of  Corn' 
wall. 

4  s  35cruc«, 
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iSCl'nCS,  Idle  perfons,  vagabonds.  Nee  non  de  illii  qui 
dicuntur  idle  men,  fs"  rnalefa£ioribiis,  qui  etiam  kernys 
dicunlur.  Pat.  5  Ed.  3.  p.  I.  m.  25.  &  Ord.  Hibern, 
31  Ed.  3.  m.  II,   12. 

iiJC\3CrC,  A  cover  or  veflel  ufed  in  a  dairy-houfe  for 
milk  or  whey.     Paroch.  Anliq.  pag.  386. 

iiCp,  (Kaia  &  caya.  Sax.  Leg.  Teut.  Kay,)  A  wharf 
to  land  or  fhip  goods  or  wares  at.  Tiie  verb  colore,  in 
old  writers,  fignifies  (according  to  Scaliger)  to  keep  in, 
or  reftrain  ;  and  fo  is  the  earth  or  ground  where  ,keyi  are 
made,  with  planks  and  pofts.     Cotuell,  edit.  1727. 

The  lawful  keys  and  wharfs  for  the  lading  or  landing 
of  goods  belonging  to  the  port  of  London,  are  the  follow- 
ing, viz.  Chejicr''s-Key,  Bretver's-Key,  Galley-Key,  JVool- 
Docky  Cu/iombonfe-Key,  Bear-Key,  Porter' s-Key,  Sob's- 
Key,  IViggan' s-Key,  You  tig' s-Key,  Ralph' s-Key,  Dice-Key, 
Smart's-Key,  Somen's-Key,  Hammond' s-Key,  Lyon's-Key, 
Botolph-Wharf,  Grant' s-Key,  Cock's-Key,  and  Frejh-Wharf ; 
befides  Billingfgate,  for  landing  of  fifh  and  fruit;  and 
Bridgehoufe  in  Southwark  for  corn  and  other  provifion, 
Is'c.  but  for  no  other  goods  or  merchandife.  Deal 
boards,  mafts  and  timber,  may  be  landed  at  any  place  be- 
tween Limehoufe  and  Wejlminfter  ;  the  owner  firfl  paying 
or  compounding  for  the  cufloms,  and  declaring  at  what 
place  he  will  land  them.  Lex  Mercat.  132,  133.  Stat. 
13  y  14  Car.  2.  c.  II.  feci.  14.     Rot.  Scac.  19  Car.  2. 

i^page,  (Kaiagium,)  The  money  or  toll  paid  for 
loading  or  unloading  wares  at  a  key  or  wharf.  Rot. 
Pat.  I  Edw.  3.  m.  10.  and  20  Edtv,  3.  m.  I. 

fE>C}?Ie.S,  or  ^eel0,  (CiuU  or  Ciules,)  A  kind  of  long- 
boats of  great  antiquity,  mentioned  in  flat.  22  Hen.  8. 
e.  18.  Longa  naves  quibus  Britanniam  prima  ingrejft  funt 
Saxones.     Spcl. 

Iiepng,  Five  fells,  or  pelts,  or  (heep-fkins  with  their 
wool  on  them.      Coivell,  edit.  1727. 

iJEVUS,  ia£)^!5,  A  guardian,  warden,  or  keeper.' 
Nolo  etiam  quod  aiiqtds  fenefchallus,  conftabularius,  hallivus, 

keys,  five  forejiarius,  ferviens,  vel  venator per  terras 

torum  venientes,  ah  ipfis  nee  ab  hominibus  fuis  pafcantur. 
Mon.  Angl.  torn.  2.  p.  71.  In  the  I/le  of  Man,  the  24 
chief  commoners,  who  are  as  it  were  confervators  of  the 
liberties  of  the  people,  are  called  Keys  of  the  ifland. 

l^icljcll,  A  cake  :  It  was  a  good  old  cuftom  for  god- 
fathers and  godmothers,  every  time  their  god-children 
afked  them  blefling,  to  give  them  a  cake ;  which  was 
called  a  God's  Kichell.  It  is  fiill  a  proverbial  faying  in 
fome  counties,  JJk  my  blejjing,  and  I  will  give  you  fame 
plum-cake.      Coivell,  edit.  I'J'i-'j. 

^iUIJCC,  Signifies  one  that  badges,  or  carries  corn,  dead 
vidlual,  or  other  merchandife,  up  and  down  to  fell. 
Stat.  5  Eliz.  e.  li.  They  are  alfo  called  kiddiers,  13 
El.  cap.  25. 

teiijnle,  littel,  or  iicad,  (Kidellus,)  a  dam,  or  open 
wear  in  a  river,  with  a  loop  or  narrow  cut  in  it,  accom- 
modated for  the  laying  of  weels  or  other  engines  to 
catch  fifh.  2  part.  Injl.  fol.  38.  Anguflias,  mochinas  five 
ingenia  in  fluminihus  pofita  ad  falmones  aliofque  pifces  inter- 
cipiendos.  Fifbermen  corruptly  call  them  kettles.  The 
word  is  ancient,  for  in  Magna  Charta,  cap.  24.  we  read 
thus,  Omnes  kidelli  deponantur  de  astero  penitus  per  Tha- 
mefiam  &  Medcwtyam  &  per  totam  Angliam,  nift  per  cofie- 
■ram  maris.  And  in  a  charter  made  by  King  John, 
power  was  granted  to  the  city  of  London,  De  kidellis 
amovendis  per  Thamefiam  &  Medeweyam.  i  Hen.  4. 
tap.  12.  it  was  accorded,  inter  alio.  That  a  furvey 
(hould  be  made  of  the  wears,  mills,  ftanks,  flakes, 
and  kidels,  in  the  great  rivers  of  England.  Inq.  capt. 
apud  Derb.  15  Nov.  I  EUz.  poft  mortem  Tho.  Fyndern, 
fc^c.  Et  fuit  feifttus  de  una  kidello  vocat.  a  were,  ac  de 
libera  pifcaria  in  Potlok.  Efc.  Bundello,  3.  They  are 
now  called  kettles,  or  kettle  nets,  and  are.  much  ufed  on 
the  fea-coafts  of  Kent  and  Wales.     Cowell,  edit.  1727. 

^iDnnpping,  Is  a  ftealing  and  conveying  away  a  man, 
■woman  or  child ;  and  is  an  offence  at  Common  law, 
punifijable  by  fine,  pillory,  &c.  Raym.  474.  Alfo  if  a 
mafter  of  a  (hip,  'ac.  fhall,  during  his  being  abroad, 
force  any  man  alliore,  and  willingly  leave  him  behind, 
he  fhall  fuffer  three  months  imprifonment.     ii  ds"  12 
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lailCCrktn,  The  eighth  part  of  an  hogfliead. 

JSilkCtlj,  An  ancient  fervile  kind  of  payment.  CcwelL 
edit.  1727. 

JiillagUim,  Keelage,     Cowell,  edit.  1727. 

J&illptljCaUiOn,  Is  where  a  lord  of  a  manor  was 
bound  by  cuftom  to  provide  a  ftallion  for  the  ufe  of  fail 
tenants  mares.     Spelm. 

Biltl;.  Ac  omnes  annuales  redditus  de  quadam  cevfuetu- 
dine  in  Ewyas  Lacy  vocat.  Kilth.  Pat.  y  EUz.  pag.  -., 
Spelman  confelTeth  he  did  not  know  the  meaning  of  the 
word. 

feum^eti.    See  2Dcfcfnt,  ^uminttti-ation. 

iSittg,  (Rex,)  Is  thought  by  Camden  in  his  Erit.  p^, 
105.  to  be  contradted  from  the  Saxon  word  cyning  for 
coning,  fignifying  him  that  hath  the  highefl  power,  and 
abfolute  rule  over  the  whole  land ;  and  theiefore  ths 
King  is  in  intendment  of  law  cleared  of  thofe  defe& 
which  common  perfons  are  fubjedl  to;  for  he  is  always 
fuppofed  to  be  of  full  age,  although  never  fo  young. 
Cromp.  fur.  fol.  1 34.  Kitchin,fol.  1.  He  is  taken  as  not 
fubjedt  to  death,  but  is  a  corporation  in  himfelf.  Cromp. 
ibid.  He  is  fupra  legem  by  his  abfolute  power.  BraS. 
lib.  I.  c.  8.  Kitch.  fol.  8.  And  tho'  for  the  better  and 
more  equal  courfe  in  making  laws,  he  do  admit  the 
three  eftates,  that  is.  Lords  Spiritual,  Lords  Temporal, 
and  the  Commons  unto  council ;  yet  this  derogates  not 
from  his  power ;  for  whatever  they  aft,  he  by  his  nega- 
tive voice  may  quafh.  See  concerning  this,  Stnith  de 
Rep.  Anglor.  lib.  I.  cap.  3.  and  Bracton,  lib.  2.  cop.  16. 
num.  3.  and  Britton,  cap.  39.  He  pardoneth  life  and 
limb  to  offenders  againfl  his  Crown  and  dignity,  except 
fuch  as  he  bindeth  himfelf  by  oath  not  to  forgive. 
Staund.  PI.  Cor.  lib.  2.  cap.  35.  And  Habet  omnia  jura 
in  manu  fua.  Bracton,  lib.  2.  cap.  24.  num.  i.  He  maj 
alter  or  fufpend  any  particular  law  that  feems  hurtful  tc 
the  publick.  Blackwood  in  Apologia  Regum,  cap.  11, 
For  the  King's  oath,  fee  Bracton,  lib.  3.  c.  g.  num.  2, 

Again  ;  The  King's  only  teftimony  of  any  thing  doni  u 
in  his  prefence,  is  of  as  high  nature  and  credit  as  ani 
record ;  whence  it  comes,  that  in  all  writs  or  precept 
fent  out  for  the  difpatch  of  bufinefs,  he  ufeth  no  othe 
witnefs  than  himfelf,  always  ufing  thefe  words  at  th 
end,  Tefte  ir.eipfo.  Laftly ;  He  hath  in  the  right  of  hi 
Crown  many  prerogatives  above  any  common  petfon,  b 
he  never  fo  potent  and  honourable ;  whereof  you  ma' 
read  at  large  in  Staundfor^s  treatife  upon  the  flatui 
thereof  made   17  Edw.  2.     Alfo  in  Bracton,  lib.  2.  cap 

24.  num.  I  isf  2.    See  jDjaetogatiDe, 

Statutes  concerning  the  King,  ^een,  and  Royal  Family, 

Inquiry  to  be  made  in  the  turn  De  Seductorihus  Dontifi 
Regis  et  regni,  Domints  Regime,  et  liber orum  faorum'ti 
eorum  confentoneis,  St.  Hall.  12  Ed.  i,  '"' 

They  that  purfued  and  took  King  Edward  2.  indem-; 
nified,   i  Ed.  3.  Jl.  i.  c.  i.  the  fame  of  King  Richard  2 

I  Hen.  4.  c.  2. 

The  fubjefls  difcharged  of  all  obedience  t<J  the  King  ai 
King  of  France,   14  Ed.  3.  Ji.  5. 

The  King's  children  born  beyond  fea  to  be  held  naturi 
fubje£ls,  25  Ed.  3.  y?.  2.  I 

None  to  move  or  counfel  the  King  to  do  any  thin^i 
againft  the  ordinance  for  reformation  of  the  government, 
the  fecond  offence  felony,   10  R.  2. 

Refiftance  of  evil  adminiftration   by   war,  juflified' 

II  R,  2.  c.  I.  I 
The  Crown  entailed  on  the  four  fans  of  King  Henry  i^ 

7  H.  4.  c.  2. 

Reflraint  on  aliening  the  ancient  jewels  of  the  CrowflJ 
I  H.  6.  f.  5. 

Judicial  afls,  i3'c.  of  H.  4.  H.  5.  and  Hen.  7.  ofhd 
than  in  parliament,  confirmed,   i  Ed.  4.  c.  i.  l 

They  who  faithfully  ferve  the  King  for  the  time  being' 
according  to  their  allegiance,  (hall  not  forfeit  any  thinf 
for  the  fame,   11  H.y.  c.  i. 

Penalty  of  not  attending  the  King  when  he  goes  to  wa 
in  perfon,   11  //.  7.  c.  j8.      19  H.  7.  c.  i. 

The  King  to  be  reputed  the  head  of  the  church,  l\ 
H.  8.  c.  I.  I 

TJ 
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The  Aicccflion  of  the  Crown  limited,  25  ti.  8.  c.  22. 
26  H.  8.  c.  2,     28  H.  8.  c.  7.     35  H.  8.  c.  i.     1  El. 

t.  3.  y^ff.  4. 

Provifions  for  the  government  of  a  King  during  his 
minority,  25  H.  8.  f.  22.  feet.  11. 

Power  given  to  the  King  to  repeal  ftatutes  made  under 
;his  age  of  24  years,  2SH.  8.  c.  17.     i  EJ.  6.  f.  11. 

The  King's  marriage  with  the  Lady  Jnne  of  Clive  dif- 
folved,  32  H.  8.  c.  25, 

Taking  the  King's  hawks,  hunting  in  his  parks  in 
the  night,  £?V.  made  felony,  31  //.  8.  f.  12.  3  is"  4 
£</.  6.  c.  17. 

The  King's  Royal  aflent  by  patent,  good,  33  H.  8. 
i. 11.  feet.  2. 

The  King's  title  eftablilbed,  35  H.  8.  f.  3.  i  iff  2 
,/>A.  yiW<7.  c.  8.  feet.  42. 

The  penalty  of  affirming  that  the  King  is  a  heretick, 
ufurper,  Jjff .  s  ^  ^  Ed.  6.  f.  11. 

All  afts  againft  King  Hewy's  marriage  with  Qi^ieen 
Catharine  repealed,   i  Mar.  Jl.  2.  c,  i. 

Withholding  the  King's  caftles  or  ftores  made  treafon, 
5^6  Ed.  6,  f.  1 1 .  feet.  5. 

The  Royal  power  declared  to  be  as  fully  in  a  Queen  as 
iin  a  King,  \  M.  Ji.  3.  c.  i. 

I  Queen  Mary  to  have  the  adminiftration  notwithftanding 
jher  marriage,  i  M.  Jl.  3.  <r.  2.  i  £3"  2  Vh.  l^  Ma.  c.  i. 
j  All  foreign  authority  within  the  realm  abolifhed,  and 
lecclefiaftical  jurifdiflion  annexed  to  the  Crown,  i  El, 
f.  I.  feet.  16,  17. 

The  oath  of  fupremacy  to  betaken,  1  El.  c.  i.  /.  19. 

Maintaining  foreign  authority,  for  the  third  offence  is 
itreafon,   l  El.  c.  i.  feet.  30. 

The  right  of  Queen  Elizabeth  and  the  heirs  of  her 
Ibody,  I  El,  c.  3. 

I  An  aflbciation  for  defence  of  Queen  Elizabeth,  27  El. 
|:.  I. 

I  The  perfons  by  whofe  means  the  Queen's  life  may  be 
ihortened,  difabled  to  pretend  title  to  the  Crown,  27  El. 
'.J. 

Recognition  of  the  title  of  King  James  r.  i  Jac.  i. 
■.  I. 

Of  the  title  of  King  Charles  2.   izCar.  2.  c.  12.  /  12. 

The  people  have  no  coercive  power  over  the  perfon  of 
he  King,   iz  Car.  2.  c.  ^o.  f.  i. 

The  poft-office  revenue,  and  wine  licences,  fettled 
ipon  the  Duke  of  2^ri,   15  Car.  2.  f.  14.    iJac.Z.  c,i2. 

The  coronation  oath,  i  fF.  (^  M.  c.  6. 

The  fucceffion  of  the  crown  limited,  i  IV,  &  M. 
h  2.  e.  2.  fca,  8. 

Perfons  profeffing  the  PopiQi  religion,  or  marrying  a 
Papift,  excluded  from  the  fucceffion,  xW.i^M.  Jl.  2, 
•.  2.  fe£l.  9.     12  W.  3.  c.  2. 

The  King  fhall  take  the  declaration  againft  popery, 
I  W.  13  M.Jl.2.  c.  2.  f.  10. 

The  recognition  of  King  IViUiam  and  Queen  Mary, 
I  W.  (3  M.  c.  X. 

I  Commiffions,  ^c.  not  to  ceafe  for  fix  months  after  the 
Heath  of  the  King,  j  i^  S  PF.  3.  c.  27.  /  21.  i  Jm, 
(I.  I.  c.  8.     4  Ann.  c.  8.     6  Ann.  c.  7.  /  8. 

To  extend  to  Ireland,  Jerfey,  Guernfey,  America,  isfc. 
I  Ann.Jl.  I.  f.  8.  /  6. 

The  Civil  Lift  revenue  granted  to  King  TViUiam  for 
life,  ()  bf  10  fF.  2-  f-  23.  The  overplus  difcharged, 
12  {3"  13  IF.  3.  c.  12.  /  4. 

The  fucceffion  to  the  Crown  fettled  upon  the  Princefs 
Sophia,  Eleftrefs  and  Dutchefs-Dowager  of //tfnwfr,  12 
y  13  Z"^.  3.  c.  2. 

The  Civil  Lift  revenue  granted  to  Queen  Anne,  i  Ann. 
ft.  I.  c.  7. 

Grants  of  lands  to  be  only  for  31  years  or  three  lives, 
1  Ann.  Ji.  i.  c.  7.  /  5.  Of  buildings  for  fifty  years, 
ibid,  f  6. 

Hereditary  excife,  revenue?  of  poft-office  and  fmall 
branches  not  alienable,  i  Ann.  Ji.  \.  c.  7.  /  7.  For- 
feited eftates  excepted,  ibid,  f  8. 

Revenue  of  Prince   George  of  Denmark  eftabliflied, 
1  Ann.  Jl.  2.  c.  2. 
Princefs  Sophia  and  her  ilTuc  naturalized,  4  Ann.  c.  i. 

^  C'  4. 
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Privy  Council  and  other  great  officers  to  continue  fix 
months  after  the  King's  Death,  unlefs,  t^c.  6  Ann   c  " 
fi. 

The  great  feal  and  other  publick  feals  to  be  ufed  as  the 
feals  of  the  fuccelTor,  until,  (sff.  b  Ann.  c.  7-/9. 

The  fuccefTor  impowered  to  appoint  a  regency,  4  Ar.rs, 
c.  8.     6  Ann.  c.  y.f.ii. 

Precedency  of  the  Princefs  Sophia,  i^c.  fetticd,  ic  Ann. 
c.  4. 

The  Civil  Lift  granted  to  King  George  1.  i  Gei.  i. 
Jl.  I.  c.  I. 

Reward  for  apprehending  the  Pretender,  i  Get.  i.Jl.  ii, 
c.i.fg.    Jl.2.  ^.13.7:28. 

Provifion  for  Queen  Caroline  when  Princefs,  i  Geo.  i. 
f.  22. 

Principality  of  Wales  granted  to  King  Geo.  2.  i  Gea^i 
I.   c.  37. 

The  reftriflion  in  the  aft  of  fettlement  that  the  King 
(hould  not  depart  the  land,  l3c.  repealed,  i  Geo.  I.  c.  51. 

Annuities  granted  on  the  Civil  Lift  to  difcharge  debtSj 
7  Geo.  X.  c.  27.     12  Geo.  i.  c.  2. 

Provifion  made  for  his  Majefty  for  the  Civil  Govern- 
ment,  I  Geo.  2.  ft.  I.  c.  I. 

His  Majefty  enabled  to  be  governor  of  the  South-Sed 
company,  i  Geo.  2.  ft.  1.  c.  2. 

Provifion  made  for  Queen  Caroline,  1  Geo.  2.JI.  i.  c.  3. 

Provifion  for  the  debts  of  King  Geo.  1,  1  Geo.  2,  Jl,  2. 
c,  8. 

The  Prince  of  Orange  naturalized,  7  Geo.  2.  f.  3  £3"  4. 

Annuity  granted  to  the  Princefs  Royal,  7  Geo.  %.  c.  13. 

Prince  olJFaUs  naturalized,  9  Geo.  2.  e.  24  £sf  28. 

Provifion  made  for  the  Princefs  of  Wales,  10  Geo.  2i 
c.  29. 

Settlement  on  the  Duke  of  Cmherlan4  and  the  Prin- 
cefles,   12  Geo,  2.  c.  15. 

Provifion  of  a  marriage  portion  for  the  Princefs  Mary^ 
13  Geo.  2.  c.  13. 

Annuities  granted  to  the  royal  family,  freed  from 
taxes,  15  Geo.  2.  c.  19./  21. 

Regency  fettled  in  cafe  of  the  crown  defcending  to  a 
minor,  24  Geo,  2.  c.  24. 

His  Majefty  impoweted  to  graut  entries  to  the  vafFals 
of  the  principality  of  Scotland,  during  the  minority  of 
the  Prince,  25  Geo,  2.  c.  20. 

The  royal  family  exempt  from  the  land  t^T^,  ^Q^-  2* 
c.  3.  feif.  92  eS"  93.     4  Geo.  3.  c.  2.  Jeff.  95.  96,' 97. 

Eftablifhment  of  the  court  or  civil  lift,   1  Geo.  3.  <r.  i. 

Hereditary  and  temporary  excife,  tun;]age.  gni^  poun- 
dage, poft-office,  and  fmall  branches  carried  Jia,*^. ia^- 
gregate  fund,   l  Geo,  3.  c.  I.  fe£l.  3.  .  .V 

King  may  be  governor  of  the  Smth  Sea  ^company,  i 
Geo.  3.  f.  5. 

To  provide  for  the  adminiftration  of  government,  in 
cafe  the  crown  fhould  defcend  to  any  of  the  children  of 
his  Majefty,  being  under  the  age  of  18  years  j  and  for 
the  care  and  guardianfhip  of  their  perfons,  5  Geo.  3^ 
c.  27. 

Jitng  of  !)0ralD3,  Rex  Heraldonm,  Is  a  principal 
officer  at  arms,  that  hath  the  pre-eminence  of  the  fo- 
ciety.  See  %ZXZSSi  and  Carter,  Among  the  Romans 
he  was  called  pater  patratus. 

JSillS  of  tlje  SPtniarclS,  at  Tutbury  in  com.  Staf. 
His  power  and  privilege  appears  by  a  charter  of  Rich.  \l. 
confirmed  by  Hen.  VL  in  the  21ft  year  of  his  reign. 
Cowell,  edit.    1727. 

teing'g  31Beitti;,  (Bancus  Regius,)  Is  the  court  or 
judgment-feat,  where  the  King  of  England  was  fome- 
times  wont  to  fit  in  his  own  perfon  ;  and  therefore 
it  was  moveable  with  the  court  or  King's  houfhold, 
and  called  Curia  Domini  Regis  and  Aula  Regia,  as  Gwin 
reports  in  the  Preface  to  his  Reading ;  and  that  therein, 
and  in  the  court  of  Exchequer,  which  were  the  only 
courts  of  the  King  till  Henry  the  Third's  days,  were 
handled  all  matters  of  juftice,  as  well  civil  as  cfiminal. 
This  court  of  the  King's  Bench  was  wont  in  ancient  times 
to  be  efpecially  exercifed  in  all  criminal  matters  and  pleas 
of  the  crown,  leaving  the  handling  of  private  contradb 
and  civil  actions  to  the  Common  Pleas  and  other  courts. 
Glanvile,    lib.  I.    cap.   2,  3,  4.    and   lib,  10.    cap.  18. 

Smith 
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Smith  de  Rep.  j^i'g.  I'th.  2.    c.  ir.     Co.  4.     Inft.  fo.  70.  (how  far  this  court  has  an  implied  jurlfdlfliun   in  fuch  a 
and   hath  a  prefident  of  it    the    Lord   Chief  Juftice   of  icafe.      i  Sid.  296.     2  Hawk.  P.  C.  7. 


England,  with  three  or  four  juftices  affiflaiits  ;  or  accor- 
i\ug  to  Forte/cite,  cop.  51.  four  or  five,  and  officers  there- 
to belonging,  the  clerk  of  the  crown,  a  prothonotary, 
and  other  inferior  miniflers  and  attornies.     Couell,  edit. 


1727 


Alfo  this  court,  by  the  plenitude  of  its  power,  may  as 
well  proceed  on  indiflments  removed  by  certiorari  out  of 
inferior  courts,  as  on  thofe  originally  comnienced  here, 
whether  the  court  below  be  determined,  or  ftill  in  effty 
and  whether  the  proceedii  gs  be  grounded  on  the  common 


Towards   the  latter  end   of   the  Norman   period,  the  .  law,  or  on  a  feature  making  a  new  law  concerning  an 


Jula  Regis,  which  was  before  one  great  court  where  the 
jufticiar  prcfided  was  divided  into  four  diftind  courts,  ;'.  (. 
the  court  of  Chancery,  King's  Bench,  Common  Pleas  and 
Exchequer.  Madox,  c.  19.  Bra£f.  lib.  3.  <r.  7.  fit-  105. 
The  court  of  King's  Bench  retained  the  greater  fimi- 
litude  with  the  antient  Curia  or  Aula  Regis,  and  was  al- 
ways ambulatory,  and  removed  with  the  King  where 


old  offence.     Dalf.  S-S-     44  ^'^^  3-  3i- *•     Cromp.Jurif. 
'31- 

But  the  court  of  King's  Bench  will  not  give  judgment 
on  a  convi(3ion  in  the  inferior  court,  where  the  pro- 
ceedings are  removed  by  certiorari,  but  will  allow  the 
party  to  waive  the  iflue  below,  and  to  plead  de  novo,  and 
to  go  to  a  trial  upon  an  ifTue  joined  in  B.R.  Carth.  6, 
ever  he  went :  Hence  the  writs  returnable  into  this  court  .adjudged  in  the  cafe  of  one  Baker,  who  was  convidled  at 
arc  Coram  nobis  ubicunque  fuerimtis  in  AngUa  ;  and  all  re-  \  Kingston  upon  Hull,  for  fpeaking  feditious  words, 
cords  there  are  filled  Coram  Rege,  as  it  is  flill  fuppofed  |  Nor  can  a  record,  removed  into  the  King's  Bench 
to  have  always  the  King  himfelf  in  perfon  fitting  i  from  an  inferior  court,  regularly  be  remanded  after  the 
in  it ;  from  whence  it  obtained  the  name  of  the  court  1  term  in  which  it  came  in;  yet  if  the  court  perceives  any 
of  King's  Bench,  and  hath  always  retained  a  fupreme  praftice  in  endeavouring  to  remove  fuch  record,  or  that 
original  jurifdidtion  in  all  criminal  matters;  for  in  thefe  it  is  intended  for  delay,  they  may  in  difcretion  refufe  tO 
the  procefs  both  ilTued,  and  was  returnable  into  this  |  receive  it,  and  remand  it  back  before  it  is  filed.  2 
court  ;  but  in  trefpafs  it  might  be  made  returnable  into  ei-  |  Havjk.  B.C.  7,  and  feveral  authorities  there  cited. 


ther  the  King's  Bench  or  Common  Pleas,  becaufe  the 
plea  was  criminal  as  well  as  civil,  4  //;/?.  70.  2  Injl. 
24.  Co.  Lit.  IX.  Dyer  iS-j.  Cromp.  of  Courts -j^.  1 
RoL  Abr.  94. 

1.  Of  the  jurifdiiiion  of  the  court  of  King's  Bench  in 
(riminal  matters. 

2.  Of  its  jurifdiSiion  in  civil  caufes,  and  in  reforming 
and  keeping  inferior  jurifdiiiions  within  their  proper 
bounds. 

3.  Hoxv  far  its  prefence  fufpends  the  pswer  of  alt  other 
aurts  i  and  the  form  of  its  proceedings. 

1,  Of  the  jurifdiiiien  of  the  court  of  King's  Bench  in 
criminal  matters. 

This  court  is  termed  the  Cujlos  morum  of  all  the 
lealm,  and  by  the  plenitude  of  its  power,  where-ever  it 
meets  with  an  offence  contrary  to  the  firfl  principles  of 
juftice,  and  of  dangerous  confequence  if  not  reftrained, 
adapts  a  proper  punifhment  to  it.  i  Sid.  168,  2  Hawk, 
P.  C.  6, 

It  has  a  particular  jurifdiftion,  not  only  over  all  ca- 
pital offences,  but  alfo  over  all  other  mifdemeanors  of  a 
publick  nature,  tending  either  to  a  breach  of  the  peace, 
or  to  opprefTion  or  faflion,  or  any  manner  of  mifgovern- 
ment ;   and  it  is  not  material  whether  fuch  offences  be- 


Alfo  by  the  conflruftion  of  the  ftatutes,  which  give  a 
trial  by  nift  prius,  the  King's  Bench  may  grant  fuch  a 
trial  in  cafes  of  treafon  or  felony,  as  well  as  in  common 
cafes,  becaufe  for  fuch  trial,  not  the  record,  but  only  a 
tranfcript  is  fent  down.     4  Infi.  j^.     Raym.  364, 

And  by  the  6  Hen.  8.  cap.  6,  it  is  enafled,  "  That 
the  King's  Bench  have  full  authority,  by  difcretion,  to 
remand  as  well  the  bodies  of  all  felons  removed  thither, 
as  their  indiftments,  into  the  counties  where  the  felo- 
nies were  done ;  and  to  command  the  juftices  of  gaol- 
delivery,  juftices  of  the  peace,  and  all  other  juftices,  to 
proceed  thereon  after  the  courfe  of  the  Common  law,  as 
the  faid  juftices  might  have  done,  if  the  faid  indiiElmenft 
and  prifoners  had  not  been  brought  into  the  faid  King's 
Bench,"  This  z£i  extends  not  to  high  treafon,  Raym.  ;^b'j. 

The  judges  of  this  court  are  the  fovereign  juftices  a. 
oyer  and  terminer,  gaol-delivery,  confervators  of  thi 
peace,  ^c.  zz  alfo  the  fovereign  coroners ;  and  therefore 
where  the  fheriff  and  coroners  may  receive  appeals  bj^ 
bill,  a  fortiori  they  may  ;  alfo  this  court  may  admi 
perfons  to  bail  in  all  cafes  according  to  their  difcretion 
4////?,  73,     9  Co.  lli.b.     irlnjl.  74.     Vaugh.  157. 

2.  Of  its  jurifdinion  in  civil  caufes ;  and  in  reforirA 
and  keeping  inferior  jurifdiiiions  within  their  proper  boundt.i 

At  the  firft  divifion  of  the  courts,  the  original  appelt 
plainly  to  have   been,  to  confine  the  jurifdidlion  of  tn 


ing  manifeftly  againft  the  public  good,  direflly  injure  any  |  court  of  King's  Bench  to  matters  merely  criminal,  ai^( 
particular  perfon  or  not.  4/«/?.  71.  ii  Co.  98.  2  j  accordingly  foon  afterwards  it  was  enafted  by  Magili 
Hawk.  P.  C.  6.  \Charia,  cap.  11.    That  Common  Pleas  fhall  not  follo| 

And  for  the  better  reftraining  fuch  offences,  it  has  a  jour  court,  but  be  held  in  a  certain  place  :  Hence  it  i 
difcretionary  power  of  infli6ling  exemplary  punifhment  'that  at  this  day  this  court  cannot  determine  a  meer  r« 
on  offenders,  either  by  fine,  imprifonment  or  other  in-  adtion.  17  Ed.  3.  50,  i  Rol.  Abr.  536,  537. 
famous  punifhment,  as  the  nature  of  the  crime,  confide-  But  notwithftanding  Common  Pleas  cannot  be  irame 
red  in  all  its  circumftances,  fhall  require;  and  it  may  !  diately  holden  Banco  Regis,  yet  where  there  is  adefedlii 
make  ufe  of  any  prifon  which  fhall  feem  moft  proper  ;  |  the  court,  where  by  law  they  be  holden  originally,  the] 
and  it  is  faid,  that  no  other  court  can  remove  or  bail  1  may  be  holden  in  B.  R.  as  if  a  record  come  out  of  tb 
perfons  condemned  to  imprifonment  by  this  court.  2  i  Common  Pleas  by  writ  of  error,  there  they  may  holl 
Hawk.  P.  C.  7.  i  p'ea  to  the  end  ;  fo  where  the  plea  in  a  writ  of  right  i 

Alfo  it  hath  fo  fovereign  a  jurifdiflion  in  all  crimi-  removed  out  of  the  county  by  a  pone  in  B.  R.  on  a  wri 
nal  matters,  that  an  aft  of  parliament  appointing  that  all  !  of  mefne,  replevin,  i^c.  2  Inft.  23.  4  Irft.  72,  113,  an 
crimes  of  a  certain  denomination  fhall  be  tried  before  cer-  !  fee  Saund.  256.  Show.  P.  C.  57, 
tain  judges,  doth  not  exclude  the  jurifdiaion  of  this  So  any  action  v/  is"  arw/r,  where  the  King  is  to  ha» 
court,  without  exprefs  negative  words;  and  therefore  it  fine,  as  ejedment,  trefpafs,  forcible  entry,  tCr.  being  < 
hath  been  refolved,  that  33  H  8.  cap.  12.  which  en-  a  mixed  nature,  may  be  commenced  in  B.  R.  2  InJ 
2£ls,  That  all  treafons,  t^c.  within  the  King's  houfe,  23. 
llull  be  determined  before  the  Lord  Steward  of  the  Alfo  any  ofEcer  or  minifter  of  the  court,  entitled  I 
King's  houfe,  &c.  doth  not  reftrain  (his  court  from  pro-   jthe  privilege  thereof  may  be  there  fued  by  bill  in  deb 


ceedu-.g  againft  fuch  offences,     2  InJl.  549,     2  'Jones  53. 
2  Hawk.  P.  C.  7. 

But  wheie  a  ftatute  creates  a  new  offence  which  was 
not  taken  notice  of  by  the  Common  law,  and  ereiffs  a 
new  jijrifdiftion  for  the  punifhment  of  it,  and  prefcribes 
,a  ccriuih  ■  metrod   of  proceeding,    it  feems  queftionable 

2 


covenant  or  other  principal  aflion  ;  for  the  aft  takes  m 
away  the  privilege  of  the  court.  2  Infi.  23.  4  Irfl.  7 
2  Bulfi.  123. 

And  this  begat  the  notion,  that  if  a  man  were  taken  1 
as  a  trefpaffer  in  the  King's  Bench,  and  there  in  cuftod 
they  might  declif  againft  him  in  debt,  covenant  or  a 

coun 
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j»uni ;  for  this  likevvife  waj  a  cafe  of  privilege,  fince 
the  Common  Pleas  could  not  procure  the  prifoners  of 
the  King's  Bench  to  appear  in  their  court ;  and  there- 
fore it  was  an  exception  out  of  the  ftatute  of  Magna 
Clxirta.     4  Inft.  71.     Cro.  Car.  330. 

By  the  ftatute  of  Gltucejier,  cap.  8.  None  fhall  have 
writs  of  trefpafs  before  juftices,  unlefs  he  fwear  by  his 
faith  that  the  goods  taken  away  were  worth  forty  (hil- 
lings. 

The  court  of  King's  Bench,  as  it  is  the  highelt  court 
of  Common  law,  hath  not  only  power  to  reverfe  erro- 
fieous  judgments  for  fuch  errors  as  appear  the  defeft  of 
the  underftanding  ;  but  alfo  to  punifti  all  inferior  magif- 
trates,  and  all  officers  of  juftice,  for  wilful  and  corrupt 
abufes  of  their  authority  againft  the  obvious  principles  of 
.'natural  juftice  ;  the  inftances  of  which  are  fo  numerous, 
and  fo  various  in  their  kinds,  that  it  feems  needlefs  to 
attempt  to  infert  them.  2  Hawk,  P.  C.  8.  Vaugh.  157. 
I  Wk.  201. 

Judgment  was  given  in  an  aflion  in  the  fheriff's 
tourt  of  London,  and  after  it  was  removed  to  the  mayor's 
court  by  Uvata  quereky  within  which  court  there  are 
four  attornies;  and  by  exclufive  cuftom  no  other  can  be 
attorney  there ;  and  one  of  the  attornies  there  was  af- 
ifigned  to  the  plaintiff  by  the  recorder  ;  but  becaufe  the 
prefent  mayor  was  concerned  in  the  caufe,  the  faid  at- 
Itorney,  and  all  others,  refufed  to  aft  for  him  :  And  by 
\Maynard,  no  perfon  can  withdraw  himfelf  out  of  the 
iiurifdi£tion  of  this  court  which  hath  fuperintendant 
power,  if  an  officer  refufes  to  do  his  duty ;  and  he  men- 
tioned a  cafe  cited  by  A^^,  where  the  bifhop  of  Exon  re- 
fufed to  allow  chrifm  or  baptifmal  oil  to  the  pariftiioners 
of  D.  and  a  mandamus  was  direfted  to  him  out  of  this 
court :  So  in  all  cafes,  as  where  the  ordinary  refufes  to 
grant  probate  of  writs,  i^c.  Wild  was  of  the  fame  opi- 
nion, that  if  any  court  refufes  to  do  juftice,  this  court 
may  command  him  ;  and  in  this  cafe,  it  will  be  in  the 
power  of  the  attornies  to  delay  juftice ;  and  therefore 
the  court  fent  for  the  recorder,  and  informed  him  of  the 
matter,  and  declared,  that  this  was  good  caufe  to  fore' 
judge  the  attorney,  and  that  it  was  a  dangerous  matter  to 
deny  juftice  in  fuch  a  manner,  and  mentioned  the  abbot 
of  Crowland's  cafe,  2  Ed.  4.  where  the  liberties  were 
feized  becaufe  he  had  not  officers.  Burton  v.  Singleton, 
Hill.  20  Car.  2.    3  Ktb.  432.  S.  C. 

3.  How  far  its  frefente  fufpends  the  power  of  all  other 
courts  J  and  the  form  of  its  proceedings. 

This  court  being  the  fupreme  court  of  oyer  and  ter- 
minW,  gaol-delivety  and  eyre,  its  prefence  fufpends  the 
jxjwer,  and  avoids  the  proceedings  of  all  other  courts  of 
the  fame  nature  in  the  county  wherein  it  fits,  during  its 
fitting  there,  efpecially  if  the  juftices  of  fuch  courts  have 
notice  of  its  fitting.  H.  P.  C.  156.  9  Co.  118.  27 
Jljf.  pi.  I.  2  Infi.  27.  2  Hawk.  P.  C.  8.  or  without 
notice,  per  4  Inji.  73- 

But  if  an  indiflment  in  a  foreign  county  be  removed 
before  commiffioners  of  oyer  and  terminer  into  the 
county  where  the  King's  Bench  fits,  they  may  pro- 
ceed ;  for  that  the  King's  Bench  not  having  the  indift- 
ment  before  them  cannot  proceed   for  this  offence.     4 

M73- 

But  if  an  indiiElment  is  found  in  the  vacation-time  in 
the  fame  county  in  which  the  King's  Bench  fits,  and  in 
term-time  the  King's  Bench  is  adjourned,  there  may  be 
B  fpecial  commiffion  to  hear  it.      4  InJl.  73. 

The  civil  fide  in  the  Kin£'s  Bench  commences  aflions 
on  a  fuppofition  of  a  trefpafs  committed  by  the  defendant  in 
the  county  where  it  refides,  and  he  is  taken  up  by  procefs 
of  that  court,  as  the  fovereign  eyre,  and  being  commit- 
ted to  the  marfti<il,  he  may  be  declared  againft  in  any 
civil  aftion  whatfoever.     See  |3j0f£f?. 

The  firft  procefs  therefore  is  a  bill  either  real  or  feign- 
ed, and  fo  called,  becaufe  its  foundation  was  the  bill  of 
complaint  in  court,  touching  the  trefpafs ;  on  this  is 
founded  the  latitat,  which  fuppofes  that  the  defendant 
had  efcaped,  and  therefore  iffues  in  the  King's  name, 
to  apprehend    the  party   where-ever   he  may  be  found  ; 

Vol.  U,  N».  iqo. 
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for  the  King  has  an  univerfal  jurifdiftion  over  all  his 
fubjeds,  and  confequently  may  call  any  of  them  that 
fled  from  the  juftice  of  his  own  court. 

All  procefs  on  writs  of  appeal,  and  all  procefs  on 
indidments  removed  hither  by  certiorari  from  a  foreign 
county,  ought  to  be  returnable  coram  nobis  ubictinque  fue- 
rimus.     2  Hawk.  P.  C.  8,  9. 

Alfo  it  hath  been  refolved,  that  where  the  court  pro- 
ceeds on  an  offence  committed  in  the  fame  county 
wherein  it  fits,  the  procefs  may  be  made  returnable 
immediately  ;  but  that  where  it  proceeds  on  an  offence 
removed  by  certiorari  from  another,  there  inuft  be  fif- 
teen days  between  the  tejle  and  return  of  every  procefs. 
9  Co.  118.  Co.  Lit.  134.  1  Lev.  61.  I  Sid.  72.  2 
Rol.  Abr.  626.      2  InJi.  550. 

iitngflD,  Efcuage,  or  royal  aid.  As  in  a  charter  of 
King  Henr)  II.  to  the  abbot  and  monks  of  Mirevall. 
Volo  isf  firmiter  prtccipio,  ut  fent  quieti  per  totam  terram 
meam  de  theloneo  iff  de  fciris  tf  de  hundredis,  fef  de  Wapcn- 
tachiis,  b"  de  Kingeld,  irf  de  Denegeld,  i5f  de  Murdre. 
Mon.  Angl.  tom.  i.  p.  830. 

ifting'g  l)0tlfi)0lD,  In  the  reign  of  King  EdwartWl. 
16,000/.  per  ann.  and  no  more,  was  appointed  for  the 
King's  houlhold  :  And  anno  29  Hen.  6.  the  charge  of 
the  houfliold  was  reduced  to  12,000/.  a  year.  But  in 
Queen  Elizabeth's  reign,  the  profits  of  the  kingdom  be- 
ing very  much  advanced,  40,000  /.  per  ann.  was  allowed 
for  her  houfliold.  And  on  the  reftoration  of  King 
Charles  II.  the  parliament,  for  the  honour  of  the  King 
and  kingdom,  fettled  on  his  Majefty  200,000  /.  per  ann. 
In  the  reigns  of  King  TVilliam  III.  and  Queen  Anne 
700,000  /.  a  year  was  allotted  for  the  fupport  of  the 
houfhold,  and  ordinary  charges  of  the  civil  lift.  And  his 
Majefty  King  George  I.  had  the  like  fum  of  700,000/. 
per  annum  fettled  upon  him  by  parliament,  arifing  out  of 
the  duties  of  excife,  wine  licence,  poft-office,  l^c.  Al- 
io to  his  late  Majefty  King  George  II.  the  duty  of  excife 
on  ale,  beer,  i^c.  was  granted  with  a  further  fubfidy  of 
tonnage,  and  the  yearly  fum  of  100,000/.  out  of  the 
aggregate  fund,  for  fupport  of  the  houfhold  and  dignity 
of  the  crown  ;  fo  as  to  make  the  revenue  800,000  /.  per 
annum,  and  deficiencies  to  be  made  good  by  parliament. 
See  the  ftatutes  13  fsf  14  W.  3.  i  Ann.  cap.  7.  i  Geo. 
I.  I  Geo.  2.  cap.  I.  Alfo  to  his  prefent  Majefty  is 
granted  the  fum  of  800,000/.  for  the  fupport  of  the 
houfhold,  and  the  honour  and  dignity  of  the  crown.  See 
I  Geo.  3.  cap.  I. 

king's  paiare.  The  limits  of  the  King's  palace  at 
Weflminjier,  extends  from  Charing  Crofs  to  Weftminfter 
Hall,  and  Qiall  have  fuch  privileges  as  the  ancient  pa- 
laces, Stat.  28  Hen.  8.  If  any  perfon  fhall  ftrike  an- 
other in  the  King's  palace,  he  (hall  have  his  right  hand 
cut  oft',  be  imprifoned  during  life,  and  alfo  be  fined,  rn. 
Hen.  8.  cap.  12. 

iiiiUg'S!  fllt3Cr,  Is  properly  that  money  due  to  the 
King  m  the  court  of  Common  Pleas  pro  licentia  concor- 
dandi,  in  refpeft  of  a  licence  then  granted  to  any  man 
for  paffing  a  fine.     Co.   vol.  6.  fol.  39.  is"  43. 

iHing'ji  tmauljCUll,  (Magifter  deduUus  cignorum.)  Pat. 
16  R.  2.  pars  I.  m.  38.  Radulphum  Scot,  cuftodem 
cignorum  noftrorum,  five  per  alium  quemcunqui  qui  pro 
tempore  cuftos  cignorum  noftrorum  pradiilorum  fuerit.  No 
fowl  can  be  a  ftray  but  a  fwan.     4  Inft.   fol.  280. 

teintal.  If  a  certain  weight  of  merchandife,  moft 
commonly  of  one  hundred  pounds,  or  fomething  under 
or  over,  according  to  the  feveral  ufes  of  divers  nations. 
Ploivden,  fol.  3.  mentions  2000  kintals  of  woad,  in  the 
cafe  of  Reniger  and  FogaJJa.  Item  duodecim  denarios  de 
quolibet  certc  quintallo.      Chart.  31  Edw.  I.   m.  4. 

iiijje,  A  bafket  made  of  ofiers,  broader  at  the  bot- 
tom, and  narrower  by  degrees  to  the  top,  but  left  open 
to  both  ends,  which  they  ufe  for  taking  fifh  ;  as  particu- 
larly upon  Otmore  in  Oxfordjhire,  where  they  call  this 
way  of  treading  the  water,  and  clapping  down  the 
bafket,  and  then  groping  for  the  fifh  enclofed,  kipping  and 
going  10  kipe.  From  the  Sax.  cypa,  a  bafket.  It  is 
ftrange  to  obferve,  that  this  very  manner  of  fiftiing  with 
bafkeis  of  the  fame  kind  and  fliape,  is  praftifed  by  the 
barbarous  inhabitants  of  Ceylon  in  the  Eaft-Indies,  as 
4  T  appear? 
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appears  in  the  relation  and  figure  of  it  given  by  Mr. 
Knox  in  his  travels,   fag.  28. 

!i(pi)Cr>titn0.  No  falmon  fliall  be  taken  between 
Gravefend  and  Henly  upon  Thama  in  kipper-time,  viz.  be- 
tween the  Invention  of  the  Crofs  (3  Alay)  and  the  Epi- 
phany.    Rot.  Pari.  50  Edw.  3.      Cowell,  edit.    1727. 

J^irlU'CS  (inert,   is  an  ancient  record  remaining  with 

etc  Remembrancer  of  the  Exchequer  ;  fo  called  from  its 

being;  the  inqueft  of  John  de  Kirby.     Cowell,  edit.  1727. 

ItttCkWOtC,    A   fynod  ;    fometimes   it  is   taken    for  a 

mi-.trting  in  the  church  or  veftry. 

iiiUftViC,  An  old  Saxon  word  for  a  man-fervanr,  and  fo 
is  ufed  in  14  Ed.  I-  Ji-  i.  cap.  3.  and  Vcijhgan  in  his 
RcjVitution  of  Decayed  Intelligence,  cap.  10.  believes  it  is 
borrowed  of  the  Dutch  cnapa,  which  iignifies  the  fame 
tiling.  And  that  is  fome  kind  of  officer  or  fervant,  as 
fcild-hnapa  was  he  that  wore  the  weapon  or  fliield  of  his 
fuperior,  whom  the  Latins  call  Artnigerum ;  and  the 
French  efcuyer.  Matt.  8.  6.  Puer  meus  jacet  in  domo 
paralyticus,  was  in  the  Saxon  tranflation  turned  myn  knawa. 
It  was  fometimes  of  old  ufed  as  a  titular  addition.  The 
word  is  now  perverted  to  the  hardeft  meaning,  a  falfe  and 
deceitful  fellow.  But  it  had  a  fenfe  of  fimplicity  and 
innocence;  it  firfl:  fignified  a  child  or  boy.  Sax.  cnapa, 
whence  a  knave-child,  i.  e.   a   boy  diftinguifhed    from  a 

girl  in  feveral  old  writers. A  knave- child  between  them 

tiuo  they  gate. — Gower,  Poem,  fol.  52.  106.  And  IVick- 
Uff  in  his  old  EngUJh  tranflation,  Exod,  i.  xvi.  If  it  be  a 
knave  child,  i.  e.  a  fon  or  male  child.  Afterwards  it 
was  commonly  taken  for  a  fervant  boy,  and  by  degrees 
for  any  ferving  man  :  As  in  the  vifion  of  Plen  Ploivman, 
Cokes  and  her  knaves  cryden  bote  pyes  bote,  /.  e.  Cooks 
and  their  boys,  or  flcullions.      Coiuell,  edit.  1727. 

iAUlgljt,  (Sax.  cnyt,  Lat.  miles,  and  eques  auratus, 
from  the  gilt  fpurs  he  ufually  wore,  and  thence  called 
anciently  Knights  of  the  fpur :  The  Italians  term  them 
Cavalieri,  the  French  Chevaliers,  the  Germans  Ruyters, 
the  Spaniards  cavallaro's,  i^c.)  In  its  original  properly 
fignified  a  fervant;  but  there  is  now  but  one  inflance 
where  it  is  taken  in  that  fenfe,  and  that  is  knight  of  a 
Ihire,  who  properly  ferves  in  parliament  for  fuch  a  county; 
but  in  all  other  inflances  it  fignifies  one  who  bears  arms, 
who,  for  his  virtue  and  martial  prowefs,  is  by  tiie  King, 
or  one  having  his  authority,  exalted  above  the  rank  of 
gentleman  to  a  higher  account  or  (lep  of  dignity.  The 
manner  of  making  them,  Camden  in  his  Britan.  thus 
Ihortly  exprelTeth  :  Nnfiris  vero  temporibus,  qui  equejlrem 
dignitatem  fufcipit^flexis  genibus  leviter  in  humero  percutitur, 
princeps  his  verbis  Gallice  affatur  \  Bus  vel  fois  Chevalier  au 
nom  de  Dieu,  i.e.  Surge  aut  fis  eques  in  nomine  Dei.  This 
is  meant  of  knights  bachelors,  which  is  the  loweft,  but  moft 
ancient  degree  of  knighthood  with  us.  By  the  flat,  i  Ed.  2. 
cop.  I.  all  gentlemen  having  a  full  knight's  fee,  and 
holding  their  land  by  knight's  fervice,  might  be  compelled 
to  be  made  knights:  But  that  is  repealed  by  17  Car,  i. 
cap.  20.  T'he  privilege  belonging  to  a  knight,  fee  in 
Fern's  Glory  of  Generofity,  pag.  1  1-6.  Of  knights  there  are 
two  forts;  one  fplritual,  fo  called  by  divines  in  regard  of 
their  fpiritual  warfare,  the  other  temporal.  Cajfnneus  de 
Gloria  A'lundi,  par.  9.  confiderat.  2.  See  Selden's  Titles 
of  Honour,  fol.  770.  Chief  Juftice  Pi9/>/;tf//z  affirmed,  he 
had  feen  a  commiffion  granted  to  a  bifhop,  to  knight  all 
the  perfons  in  his  dioce.fe.  Godbclt's  Repoi  ts,  fol.  398. 
Of  the  feveral  orders,  both  of  fpiritual  and  temporal 
knights,  fee  Mr.  AJhimle's  Inft.  of  the  Knights  of  the  Garter. 
He  who  ferved  the  King  in  any  civil  or  military  office  or 
dignity,  was  formerly  called  miles:  'Tis  often  mentioned 
in  the  old  charters  of  the  Anglo-Saxons,  which  are  fub- 
fcribed  by  feveral  of  the  nobility,  viz..  after  bifhops, 
dukes  and  earls,  per  A.  B.  militem,  where  miles  fignifies 
fome  officer  of  the  court,  as  minijier  was  an  officer  to 
men  of  quality.  Thus  we  read  in  Ingulphus,  De  dono  F. 
quondam  Militis  Kenulfi  Regis,  fol.  860. 

Afterwards  the  word  was  reftrained  to  him  who 
ferved  only  upon  fome  military  expedition,  or  rather  to 
him  who  by  leafon  of  his  tenure  was  bound  to  ferve  in 
the  wars,  and  in  this  fenfe  the  word  miles  was  taken  pro 
vaffallo.  Thus  in  the  laws  of  Ji^illiam  the  Conqueror  : 
Alanibus  ei  fefe  dedit,  ctin£la  fua  ab  eg  nt  miles  a  Domint 
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recepit.  And  he  who  by  his  office  or  tenure  was  bound 
to  perform  any  military  fervice,  was  furnifhed  by  the 
chief  lord  with  arms,  and  fo  adoptabatur  in  miliiem 
which  the  French  call  adouber,  and  we  do  dub  fuch  3 
perfon  a  knight.  But  before  they  went  into  the  fervice 
it  was  ufual  to  go  into  a  bath  and  wafh  themfclves,  and 
afterwards  they  were  girt  with  a  girdle  ;  which  cuftora 
of  bathing  was  conftantly  obferved,  efpecially  at  the  in- 
auguration of  our  Kings,  and  then  thofe  knights  were 
made,  who  for  that  reafon  were  called  Knights  cf  the 
Bath.     Cowell,  edit.  1727, 

iJmgljt?  iBancrCt.  John  Coupeland,  for  his  valiant 
fervice  againft  the  Scots,  had  the  honour  of  baneret  con- 
ferred on  him  and  his  heirs  for  ever  by  patent.  29  Ed.  ?. 
part  I.  m.  2.      See  JBancrCt. 

iHnigljtSi  of  tljC  iBatl;.  See  the  antiquity  and  cere- 
mony of  their  creation  in  Dugdale's  Antiquities  of  War- 
wickjhire,  fol.  531,  532.  They  are  fo  called  from  their 
bathing  the  night  before  their  creation  ;  their  place  is  be» 
fore  knights  bachelors,  and  after  baronets.  This  order  waj 
re-eftablifhed  by  King  George  the  Firjf  in  the  year  1725; 
who  erefled  the  fame  into  a  regular  military  order  for 
ever,  by  the  same  and  title  of  The  order  of  the  Bath,  to 
confill  of  thirty-feven  knights  befides  the  Sovereign. 

JSuigljtS  of  tl)C  CfjamDcr,  (AdHites  Camera,)  Men- 
tioned in  2  Inji.  fol.  bbb.  and  in  Rot.  Pat.  29  Edw.  3. 
par.  I.  m.  29.  Seem  to  be  fuch  knights  bachelors  as  are 
made  in  time  of  peace,  becaufe  knighted  commonly  in  the 
King's  chamber,   not  in  the  field,  as  in  time  of  war. 

fenijjljtp  CoilCt,  Is  a  court-baron,  or  honour-court, 
held  twice  a  year  under  the  bifhop  of  Hereford,  at  hii 
palace  there  ;  wherein  thofe  who  are  lords  of  manors, 
and  their  tenants,  holding  by  knight's  fervice  of  the  ho- 
nour of  that  bifhoprick,  are  fuitors ;  which  court  is  men- 
tioned in  Butterfield's  Surv.  fol.  244,  If  the  fuitor  ap- 
pear not  at  it,  he  pays  2  s.fuit-filver  for  refpite  of  homage, 
Cowell,  edit.  1727. 

lintgljten^gplD,  Was  a  gyld  in  London,  confifting  of 
nineteen  knights,  which  King  Edgar  founded,  giving  them 
a  portion  of  void  ground  lying  without  the  walls  of  the 
city,  now  called  Portfoken  xvard.  Stow's  Annals,  p.  151. 
This  in  Alon.  Angl.  2  pag.  fol.  82.  a,  is  written  cnittene- 
geld. 

iliuigljt'g;?fpe,  {Feodum  militare,)  Is  fo  much  inherU 
tance,  as  is  fufficient  yearly  to  maintain  a  knight  witb 
convenient  revenue  ;  which  in  Henry  the  Third's  days  was- 
15/.  Cam.  Britan.  pag.  ill.  But  Sir  nomas  Smiibf 
in  his  Repub.  Angl.  lib.  1.  cap.  18.  rates  it  at  40/.  and 
by  the  flatute  for  knights,  I  Ed.  2.  cap.  i.  fuch  as  had 
20/.  per  annum  in  fee,  or  for  life,  might  be  compelleda 
to  be  knights;  which  ftatute  is  repealed  by  17  Car.  i„ 
cap.  20.  Stow  in  his  Annals,  p.  285.  fays,  there  werei 
found  in  England,  at  the  time  of  the  Conqueror,  6o2|4 
knights- fees,  according  to  others  60215  ;  whereof  there*, 
ligious  houfes,  befoie  their  fuppreffion,  were  pofTefTed  of 
28015.  O^-  carucatce  terns  faciunt  feodum  unius  militif, 
Mon.  Angl.  2  pag.  fol.  825.^7.  Of  this  you  may  read 
more  in  Selden's  Titles  of  Honour,  fol.  691.  and  Brailottf 
lib.  5.  traSi.  i.  cap.  2.  See  Coke  on  Litt.  fol.  Sg.a.  A 
knight's  fee  contained  twelve  plow-lands,  2  Part.  Inji^. 
fol.  596.  or  680  acres,  Virgata  terra  continet  24  acrat^ 
4  virgata  terra  make  an  hide,  and  five  hides  make  || 
knight's  fee,  whofe  relief  is  five  pounds,  Coivell,  edit,. 
1727. 

l^nigljtS  of  t\)t  C>artCt,  (Equites  Garterii,  or  Peri- 
fcelidis,)  Are  an  order  of  knights  lirfl  created  by  King 
Edward  the  Third,  after  he  had  obtained  notable  viftorie.*, 
who,  for  furiiifhing  of  this  honourable  order,  made  a 
choice  out  of  his  realm,  and  all  Chriftendora,  of  the  beft 
and  moft  excellently  renowned  knights  in  virtue  and  ho- 
nour, beflowing  this  dignity  on  them,  and  giving  them  a 
h\ne^garter,  decked  with  gold,  pearl,  and  precious  (tones, 
and  a  buckle  of  gold,  to  wear  daily  on  the  left  leg  only, 
a  kirtle,  crown,  cloak,  chaperon,  a  collar,  and  other 
ftately  and  magnificent  apparel,  both  of  fluff  and  fafhion  } 
exquifiie  and  heroical  to  wear  at  high  feafts,  as  to  fo  high 
and  princely  an  order  was  meet.  Of  which  he  and  his  fuc- 
ceflors.  Kings  of  England,  were  ordained  fovereigns,  and 
the  teft  fellows  and  brethren,  to  the  number  of  twenty- 

flJC. 
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Ax.  Smllb  lie  R<:p.  Angkr.  lib.  I.  cap.  20.  This  ho- 
inourable  fociety  is  a  college  or  corporation,  having  a 
common  feal  belonging  to  it,  and  confifting  of  a  fovereign 
guardian,  which  is  the  King  of  England,  that  always 
governs  this  order  by  himlelf,  or  his  deputy  ;  of  twenty- 
five  companions  called  Knights  of  theGarUr,  and  fourteen 
I'ecular  canons  who  are  priefts,  or  muft  be  within  one 
year  after  their  admiffion  j  thirteen  vicars,  alfo  priefts, 
dnd  twenty  fix  poor  knights,  that  have  no  other  fufte- 
nance,  or  means  of  living,  but  the  allowance  of  this 
boufe,  which  is  given  them  in  refpedl  to  their  daily  prayer 
to  the  honour  of  God  and  St.  George.  There  are  alfo  cer- 
tain officers  belonging  to  this  order,  w'z.  The  prelate  of 
the  garter,  which  office  is  inherent  to  the  bidiop  of  IVin- 
\chefier  for  the  time  being  ;  the  chancellor  of  the  garter ;  the 
rcifter,  who  is  always  dean  of  Wind/or  ;  the  principal 
king  at  arms,  called  Garter,  whofe  chief  bufinefs  is  to 
minage  and  mar(hal  their  folemnities  at  their  yearly  feafts 
and  inftallations.  Laftly,  The  u(her  of  the  garter,  who 
lis  alfo  the  u(her  of  the  black  rod.  The  fite  of  this  college 
lis  the  caftle  of  JVindfor  with  the  chapel  of  St.  George, 
lefefled  by  Edward  the  Third,  and  the  chapter- houfe  in 
the  faid  caftle,  and  their  folemnity  upon  St.  George's  day. 
Camden  faith,  this  order  received  great  ornament  from 
\Edward  the  Fourth.  Fern's  Glory  of  Generofity,  pag.  I20. 
And  that  moft  pious  Prince  Charles  the  Firjl,  as  an  addi- 
:ion  to  their  fplendour,  ordered  all  the  companions  of  the 
order  to  wear  on  the  left  fide  of  their  upper  garment,  the 
:rofs  of  England  encircled  with  the  garter  and  motto, 
Vom  whence  round  about  are  caft  beams  of  filver  like  the 
•ays  of  the  fun  in  full  luftre.  See  dpartcr,  Coviell,  ed. 
[727. 

ftnigljtst  of  tlje  o?bcc  of  ^t.  31ol)ii  of  SletHfalem, 

Mtlites  San£ii  Jobannis  Hierofolymitani,)  Were  an  order 
if  knighthood,  that  began  about  the  year  of  our  Lord 
.120,  Honorius  being  pope.  They  had  their  denomina- 
ion  from  John  the  charitable  patriarch  of  Alexandria, 
I  hough  vowed  to  St.  John  the  Baptiji  their  patron ; 
rern's  Glory  of  Generofity,  pag.  127.  They  had  their  pri- 
juary  abode  at  firft  in  Jerufalem,  and  then  in  the  ifle  of 
I  Ihodes  until  they  were  expelled  thence  by  the  Turks,  anno 
i  523.  Since  which  time  their  chief  feat  is  in  the  IJle  of 
'.Malta,  where  they  have  done  great  exploits  againft  the 
nfidels,  but  efpecially  in  the  year  1595.  They  live  after 
I  he  order  of  friers,  under  the  rule  of  St.  Augujline,  of 
|vhom  mention  is  made  in  the  ftatute  25  Hen.  8.  cap.  2. 
I  nd  26  Hen.  8.  cap.  2.  They  had  in  England  one  general 
Tior  that  had  the  government  of  the  whole  order  within 
Ingland  and  Scotland,  Reg.  Orig.  fol.  20.  and  was  the 
irft  prior  in  England,  and  fate  in  the  Lords  houfe  of  par- 
iament.  But  towards  the  end  of  Henry  the  Eighth's  days 
hey  in' England  and  Ireland,  being  found  over  much  to 
.dhere  to  the  pope  againft  the  King,  were  fuppreUed,  and 
heir  lands  and  goods  given  to  the  King,  by  the  32  Hen, 
!.  24.  For  occafion  and  propagation  of  this  order  more 
specially  defcribed,  fee  in  the  treatife,  intitled,  The  Book 
f  Honour  and  Arms,  lib.  5.  cap.  18.  written  by  Mr. 
^chard  Jones.     Cowell,  edit.  1 7  27. 

ftntg^t?  of  spalta.  See  Ifintgljtsi  of  tijc  ojncc  of 
&t.  3oI)n  of  Inruralem. 

fcntgljt  fparfljal,  (Marefchallus  Hofpitii  Regis,)  Is  an 
)fficer  of  the  King's  houfe,  having  jurifdi£tion  and  cog- 
lizance  of  tranfgrelfions  within  the  King's  houfe,  and 
/erge  of  it ;  as  alfo  of  contradls  made  within  the  fame 
loufe,  whereto  one  of  the  houfe  is  a  party.  Reg.  of 
'Vrits,  fol.  185.  tf.  and  igi.i.  and  Spelman's  Glojf.  in 
^oce  Marefchallus. 

linigljt?   of    HljODCS.      33    Hen.   8.    2.   24.       See 

linigljts  of  tlje  o^oet  of  s>t.  loljn  of  Sjecttfalcm. 

Jinigljt^rcrtjitC,  (Servitium  militare,)  Was  a  tenure, 
whereby  feveral  lanils  in  this  nation  were  held  of  the 
King,  which  drew  after  it  homage  and  fervice  in  war, 
:fcuage,  ward,  marriage,  i^c.  but  is  taken  away  by  fta- 
:ute  12  Car.  2.  cap.  24.  In  Domefday-Book,  land  holden 
jy  knigbt-fervice  is  called  Tainland,  and  land  holden  by 
'ocage,  reveland,  fol.  86.  a.  Servitium  militare  nulli  nifi 
Regi  SJ  regni  puncipibus  debeiur.     Mat.  Parif.  an,  1246. 
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ianigljtS  of  tlje  fljtrC,  (Milites  comitatusj  Otherwife 
called  Knights  of  parliament,  are  two  knights  or  eeiitlemcn 
of  worth,  chofen  upon  the  King's  writ,  in  plena  comitatu, 
by  the  freeholders  of  every  county  that  can  difpend  40  f, 
per  annum,  anno  I  Hen.  5.  cap.  I.  and  10  Hen.  6.  cap.  2. 
who  are  in  parliament  to  confult  in  behalf  of  the  com- 
mons of  England,  touching  the  publick  affairs  of  the 
realm.  Thefe,  when  every  man  having  a  knight's  fee, 
was  cuftomarily  conftrained  to  be  a  knighf,  weie  of  ne- 
ceffity  to  be  milites  gladio  cinSll,  for  fo  runs  the  writ  at  this 
day.  But  now  cuftom  admits  efquires  to  be  chofen  to 
this  office,  ^od  milites  comitat.  pro  parliaments  extunc 
eligend.  Jmt  milites  mtabiles  de  eifdem  com.  pro  quibus  fie 
eligentur,  feu  aliter  notabiles  armigeri,  homines  generoft  de 
nativitate  de  eifdem  com.  qui  ftnt  habiles  exijiere  milites, 
tsf  quod  nullus  homo  fit  talis  miles,  qui  in  gradu  valetti  tsi" 
infer iori  exifiit,  prout  in  Jlatuto  continetur,  viz.  23  H.  6. 
In  breve  de  Sum.  ad  Pari.  39  Hen,  6.  in  dorfo.  m.  41. 
For  the  choice  of  thefe  knights,  fee  the  ftatutes  7  Hen.  4. 
cap.  15.  23  Hen.  6.  cap.  15.  with  others.  Their  ex- 
pences  are  to  be  born  by  the  country,  35  Hen.  8.  cap.  1 1. 
tho'  now  feldom  or  never  required.  They  muft  have 
6co  /.  per  annum.     See  |Bat;Iiamcntf 

iintgljtS  of  tlje  SCcmple,  {Templar a,  otherwife  call'd 
Templars,)  Was  an  order  of  knighthood  inftituted  by  Pope 
Gelafius,  about  the  year  of  our  Lord  1117,  and  fo  called, 
becaufe  they  dwelt  in  a  part  of  the  building  belonging  to 
the  Temple  at  Jerufalem,  not  far  from  the  fepulchre  of 
our  Lord.  They  entertained  Chriftian  ftrangers  and 
pilgrims  charitably,  and  in  their  armour  led  them  through 
the  Holy  Land,  to  view  the  facred  monuments  of  Chri- 
ftianity,  without  fear  of  infidels.  This  order  increafing 
and  continuing  by  the  fpace  of  200  years,  was  far  fpread 
in  Chriftendom,  and  namely  here  in  England;  but  in 
procefs  of  time,  fome  of  them  at  Jerufalem  being  (as 
fome  report)  found  to  fall  away  to  the  Saracens  from 
Chriftianity,  or  rather,  becaufe  they  grew  too  potent, 
the  whole  order  was  fupprefTed  by  Clemens  ^intus,  1309, 
and  by  the  council  of  Vienna,  1312,  and  their  fubftance 
given  partly  to  the  Knights  of  St.  John  of  Jerufalem,  and 
partly  to  other  Religious.  CaJ/an  de  Gloria  Mundi,  par.  g, 
Confid.  5.  and  anno  i.  cap.  24.  Thefe  flourifhed  here  in 
England  from  Henry  the  Second's  days,  till  they  were 
fupprefTed.  They  had  in  every  nation  a  very  particular 
governor,  whom  BraSIon,  lib.  1.  cap.  10.  calls  MagiJirum 
Militia  Templi.  The  Mafter  of  the  Temple  here  was  fum- 
moned  to  parliament,  49  Hen.  3.  m.  11.  in  Schedula; 
and  the  chief  minifter  of  the  Temple  church  in  London  is 
ftill  called  Majier  of  the  Temple.  Of  thefe  knights,  read 
Dugdale's  Antiquities  of  Warwick/hire,  706.  In  ancient 
records,  they  were  alfo  called  Patres  Militia  Templi  Sa- 
lomonis.     Mon.  Angl,  2  part,  fol,  554, 

J»n0))a,    A  knob,  nob,  bofTe,  or  knot. Textus 

fuper  Evangeliis  cum  uno  clafpi  habens  ex  una  latere  quinq; 
knopas  argenteas,  &c.     Mon.  Angl.  tom.  3.  p,  365, 

lIinoton#inen,  The  Lollards,  in  England  called  Here- 
ticks,  for  oppofing  the  church  of  Rome  before  the  Refor- 
mation, went  commonly  under  the  name  of  Known-men, 
and  JuJI  fajlmen ;  which  title  was  firft  given  them  in 
the  diocefe  of  Lincoln,  under  JVilliam  Smith,  bifhop.  in 
the  year  1500.     See  Fox  Martyrol.  vol.  2,  pag.  32.  i^c. 

iSpOOtCrS,  Mentioned  in  flat.  13  Eliz,  cap.  35.     See 

^vlpb),  Some  liquid  thing  exaifled  by  forefters. 
Cowell,  edit.  1727. 

iiptte,    A   coffin   or  cheft    for    burial  of  the   dead. 

Cowell,  edit.  1727, 
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3r  513!5(EJI,  The  narrow  flip  of  paper  or  parchment 
3eL  affixed  to  a  deed  or  writing,  for  an  appending  feal,  is 
called  a  label.  So  any  paper  annexed  by  way  of  addition 
or  explication  to  a  will  or  teftament,  is  called  a  codicil 
or  label.     Cowel),   edit.    1727. 

Jlalltna,  Watery  land  ;  in  qua  facile  labitur  :  We 
read  it  in  the  Monafticum,  2  torn.  pag.  372.  Jamque  dl- 
verft  llgei  juxta  hojpltale  noctanter  tronj'euntes  in  aquis  dS" 
labinis  periclitantur. 

iLabOjarit'lS,  Is  a  writ  that  lies  againft  fuch  as  having 
not  whereof  to  live,  do  refufe  to  ferve,  or  for  him  that 
refufeth  to  ferve  in  Ajmmer  where  he  ferved  in  winter. 
Reg.  Orig.  fol.  189. 

JLabOurerS,  Required  to  ferve  thofe  that  will  retain 
them  for  the  ufual  wages,  23  Ed.  3.  c.  \.  i^c 

Their  wages  afcertained,  25  Ed.  3.7?.  i.  c  '•  ^  3- 
12  Ric.  2.  c.  4.  23  H.  6.  c.  12.  11  H.  y.  c.  22,  6 
H.  8.  c.  3.     7  H.  8.  c.  5. 

Shall  be  hired  in  a  publick  place,   25  Ed.  3.  /?.  i.  c.  2. 

Shall  work  in  fummer  where  they  dwelt  in  winter,  25 
Ed.  3.  //.  I.  f.  2. 

Juftices  (hall  fix  wages  of  labourers,  25  Ed.  ■^.  Ji,  i. 
c.  3.     31  Ed.  3.  /^  I.  <:.  6, 

The  fines  arifing  on  the  flarutes  of  labourers  granted 
to  the  commons  in  aid  of  their  fubfidy,  25  Ed.  Z-  fi-1- 
36  Ed.  3.  //.  I.  <:.  14. 

Reftridlions  on  mafons  and  carpenters,  34  Ed.  3.  c.  9. 

Procefs  of  outlawry  againft  labourers  flying  into  other 
counties,  34  £'^.  3.  c.  \o. 

Labourers  or  fervants  flying  into  cities  (hall  be  delive- 
red to  their  matters,  34  Ed.  3.  c.  11. 

CommifTions  on  the  flatutes  of  labourers  fliall  be  made 
to  the  juftices  of  peace,  42  Ed.  3,  c.  6. 

The  ftatutes  of  labourers  confirmed,  2  R.  2.  ft.  i.  c. 
8.     2  H.  5.  c.  4. 

Artificers  and  apprentices  compelled  to  work  in  har- 
veft,   12  R.  2.  c.  3. 

Children  ferving  in  hufbandry  till  twelve  years  old, 
fliall  continue  in  hufbandry,   12  R.  2.  c.  5. 

Their  wages  ftiail  be  fettled  by  the  juftices  in  their 
fefTions,   13  i?.  3-  ft.  i.  f.  8.     2  //.  6.  c.  16. 

Shall  not  be  hired  by  the  week,  &c.  4  H.  4.  c.  14. 

Shall  be  fworn  in  the  leet  to  ferve,  or  be  fet  in  the 
{locks,  7  //.  4.  f.  17. 

The  penalty  for  exceflive  wages  to  be  inflifled  on  the 
taker,  4  H.  5.  c.  4.  on  the  giver,  4  H.  8.  c.  5. 

The  juftices  of  peace  to  make  proclamation  once  every 
year  of  the  wages  of  fervants  and  artificers,  6  H.  6.  £. 
3.     8  H.  6.  c.  8. 

A  fervant  purpofing  to  depart,  to  give  his  mafter  war- 
ning, 23  H.  6.  c.  12. 

For  journeymen  of  cloth-makers,  taylors  and  fhoe- 
makers;  and  for  fervants  in  hufbandry  and  bargemen,  3 
y  4  Ed.  6.  c.  22. 

The  hiring  and   wages  of  fervants  regulated,    5  El. 

c.  4- 

The  wages  of  fervants,  labourers  and  artificers,  ftiall 
be  fettled  by  the  juftices  of  peace,  5  El.  c.  4.  feet.  15. 

Penalty  of  giving  greater  wages,  5  El.  c.  4.  fe<^.  18. 

Refufing  to  work  at  harveft  to  be  fet  in  the  flock?,  5 
El.  c.  4.  feii.  22. 

Women  obliged  to  ferve,  5  El.  c.  4.  fea.  24. 

None  above  21  obliged  to  be  apprentice,  5  El.  c.  4. 
fea.  36. 

Fees  to  juftices,  l^c.  fitting  to  execute  this  ftatute,  5 
El.  c.  4.  fa.  38. 

Minors  bound  by  indentures  of  apprenticeftiip  5  El.  c. 
4.  fea.  43. 

Capias  may  be  granted  againft  fervants,  t3*f.  departing 
into  other  fliires,  5  El.  f.  4.  fa.  47. 

Of  what  labourers  the  juftices  of  peace  may  afTefs  the 
wages,  39  El.  c.  12.     1  Jac.  1.  c.  6. 
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Juftices  to  hear  and  determine  of  wages  of  fervants 
and  labourers,  not  exceeding  10/.     20  Geo.  2.  c.  19. 

Extended  to  the  tinners  in  the  Stannaries^  27  Get.  2 
c.  6. 

Juftices  may  punifti  fervants  on  complaint  of  the  maf- 
ters,  20  Geo.  2.  c.  19.  feet.  2. 

The  20  Geo.  2.  c.  19.  fhall  extend  to  all  fervants  em- 
ployed in  huft)andry,  though  hired  for  lefs  than  a  year, 
31  Geo.  2.  c.  II.  feet.  3. 

ILacr.    See  )15onc4are. 

JLaCCtta,  Is  a  word  mentioned  in  Dome/day  book, 
and  there  fignifies  a  fathom.     Cowell,  edit.   1727. 

l.acl)CS(,  (from  the  French  lacher,  id  ejl,  laxare  ;  of 
hiche,  ignavus,  and  fignifies  flacknefs  or  negligence,  as  ap- 
pears in  Littleton,  feet.  403.  £5"  726.  where  laches  of  en- 
try is  nothing  elfe  but  a  negledt  in  the  heir  to  enter ;  and 
probably  it  may  be  an  old  EngUJh  word ;  as  when  we  fay, 
there  is  laches  of  entry,  it  is  all  one  as  if  we  fhould  fay, 
there  is  lack  of  entry  ;  and  indeed  it  hath  no  other  fignji 
ficaiion  ;  for  fo  it  is  ufed,  Litt.  fol.  136.  and  Old  Not. 
Brevf.  1 10.  So  where  a  man  ought  to  make  or  do  a  thing, 
and  he  makes  or  does  it  not,  one  cannot  have  an  affife  of 
his  laches,  but  muft  take  an  adtion  upon  the  cafe.  Set 
Coke  on  Litt.  fol.  246  ijf  380. 

JIada,  A  defeft  in  the  weight  of  money  :  Affifum  ejl 
'  de  moneta  quod  vetus  moneia  currat,  unde  qualibat  libra  Jil 
la£la  2  s.  6  d.  ad  plus,  tf  ilia  libra  quee  plus  laflavit,  0?  ■ 
denarii  qui  plus  laihaverint,  perforentur  iff  reddantur,  tfft.  |l 
From  hence  we  derive  the  word  lack.     Du  Frefne.  ■ 

JlaDa,  A  lade,  lath  or  court  of  juftice,  from  SaJf. 
lathian,  to  convene  or  aflemble.  Hence  the  annual  court 
at  Dim-Church  in  Romney- Marjh  held  about  Michaelmas, 
for  the  eleflion  of  a  bailiff  and  other  officers,  is  called  the 
lath,  and  Dim-churcb-latb.     See  ILCttSf. 

Lada,  A  purgation  by  trial,  from  Sax.  ladian,  (0 
purge  by  fubmiffion  to  any  legal  method  of  acquitment* 
Hence  the  lada  Jimplex,  and  the  lada  friplefe,  or  lada  plena 
among  our  Saxon  anceftors,  mentioned  in  the  laws  of 
King  Ethelred  2inA  of  Hen.  i.     See  Spelman's  Glojfar^, 

Lada,  A  lade,  load  or  courfe  of  water. Ex  paiit 

fcilicet  orientali  navigii  vel  ladas  ufq;  ad  locum  qui  dicifUr 
Gangejlede.  Hiftor.  Ramef.  edit.  Gale,  cap.  113,  wheri 
navigium.  is  properly  navigerium ;  and  Spelman  tells  ui^ 
that  lada  is  a  canal  to  carry  water  from  wet  grounds,  biiij 
it  fometimes  fignifies  a  broad  way,  viz.  Unde  placituw, 
fuit  inter  eos,  i^c.  viz.  ^od  omnes  ladae  quas  monachi  ft*  i 
cerint  in  ilia  marifco  ob/lupantur^  excepta  ilia  magna  Iaft». 
qua  vadit  ad  JVittlefmare,  iffc.  per  quam  monachi 
cunt  lapides  ad  conjlructionem  monajierii.  Manaft,  i  tcitti 
pag.  854. 

Sialic,  Lode,  /.  e.  the  mouth  of  a  river  j  from  it& 
Sax.  ladian,  purgare,  becaufe  the  water  is  there  cleafW^ 
from  hence  Crickdale,  Lechlade,  Iffc. 

5laeD0^ittnt,  Reproach.    Facetiam  in  fertnone  plurih 
obfervant  dum  vel  fales  vel  laedoria  nunc  levi  lingua  nak 
mordaci.  Girald.  in  defcrip,     Camb.  cap,  14. 

3lafOj5ftotck,  Is  derived  from  the  Saxon  Hlaford  Df 
minus,  &  fwic  proditio ;  infidelitas  erga  Dominum,  a  be" 
trayingour  Lord  and  Mafter.  In  the  laws  of  Henry  I, 
cap.  13.  ^adam  placita  emandari,  (i.  ^esdam  criititA 
expiari)  non  poffunt,  hufbrech,  bernet,  openthefe,  ebfer- 
math,  and  lafordfivick,  which  word  is  alfo  found  in  CaW' 
tus's  Laws,  cap.  61.  which  fome  authors  have  writt^^B 
corruply  labordjith.     Cowell,  edit.    1727. 

Jlaga,  [lex,)  The  law,  Lagam  Regis  Edwardi  Uttii 
reddo,  cum  illis  emendationibus,  quibus  pater  mens  edU 
emendavit,  fays  Mngna  Charta.  Hence  we  deduce  Saxoni 
Inge   A'lercen-lage,   Dane-loge,   bfc. 

Jlacjan,  At  firft,  was  that  right  which  the  chief  loK: 
of  the  fee  had  to  take  goods  which  were  caft  on  the  fhor«| 
by  the  violence  of  the  fea  ;  but  afterwards  it  fignified 
right  which  any  one  had  to  goods  which  vrcte  Jhip-ivreck- 
ed  and  floating  in  the  fea.  Thus  Braaon,  viz.  ^te 'j\ 
in  mare  longius  a  littore  inveniantur,  ita  ut  conjlare  n'onpoj' 
fit  ad  quam  terram  ejfent  applicanda,  tunc  quicquid  ita  in\ 
vcntum  fuerit,  erit  inventoris,  adeo  quod  in  nullius  b&nis  M 
dicuntur,  W  dicitur  a  nantibus  lagan.  Lib.  3.  cap.  2{ 
Bjt  now  lagan  is  taken  for  goods  funk  m  the  fea,  froD| 
Sax.  jLi^gan,  cubare,  i^  non  a  Uganda.     See  ^lOtfOMt,   f 
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ilagCtiapum,  Loghday,  A  law-day,  or  time  of  open 
court.      Coi'jell,  edit.    1727. 

iLagrman,  or  3Lal)mail,  [Lagamamus)  Homo  legolis 
feu  Ifgitimus  ;  fuch  as  we  call  now  Good  men  of  the  jury. 
We  find  the  word  in  Dome/day,  and  in  the  laws  o{ Edward 
the  Coafrjfjr,  cap.  38.  thus,  Pojlea  inquiftffet  jujiitia  per 
laoamannos,  l^  per  meliores  homines  de  turgo,  i^c.  But 
in  libra  albo  de  Southwel,  Ulvet  the  fon  of  Forno  is  faid  to 
have  been  logaman  of  the  city  of  York.  Where  doubt- 
Jefs  it  fignified  fome  chief  officer,  as  judge  or  recorder. 
My  Lord  Coke  in  his  Comment  on  Littleton,  fe£t.  73.  was 
of  opinion,  that  a  lageman  was  he  who  had  focam  isf  fa- 
tam  fuper  homines  fuos,  i.  e.  who  has  a  jurifdiftion  over 
their  [.erfons  and  eltates,  and  thofe  were  the  thaines  or 
barons  of  that  age  ;  fo  that  this  Ulvet  the  fon  of  Forno, 
might  be  one  of  the  barons  who  lived  in  York. 

Somner  and  Lombard  were  of  the  fame  opinion,  that 
the  word  fignified  the  thaines,  called  afterwards  barons, 
who  fate  as  judges  to  determine  mens  right  in  courts  of 
juilice  ;  as,  in  Senatus  confult.  de  Monticolis  Walitce,  cap, 
3.  'tis  faid,  let  12  lahmen,  which  Lombard  renders  men 
of  law,  viz.  fix  Englijhmen  and  fix  Weljh,  do  right  and 
juftice,  i^c.     Cowell,  edit.    1727. 

JlagCn,  (Lagena)  Fleta,  lib.  2.  cap.  8,  9.  In  an- 
cient limes  it  was  a  meafure  of  fix  fextarii.  Hence  per- 
haps our  Flagon.  Donatio  infuper  de  fex  lagenis  olei  annua- 
tim.  Charta  2  Edw.  3.  m.  25.  n.  82.  The  Lieute- 
inant  o(  the  Totoer  has  the  privilege  to  take  unam  lagenam 
wini,  ante  malum  &  retro,  of  all  wine-ftiips  that  come 
Lip  the  Thames.  Sir  Peter  Lejcejler,  in  his  Antiquities  of 
'Jhejhire,  interprets  lagena  vini,  a  bottle  of  wine.     See 

iLagOn,  or  ILagan,  Is  fuch  a  parcel  of  goods  of  the 
narineis  in  danger  of  (hipwreck  caft  out  of  the  fliip  ;  and 
lecaufe  they  know  they  are  heavy  and  fink,  they  faften 
o  them  a  buoy  or  cork,  that  fo  they  may  find  and 
lavt  ihem  again.  If  the  fhip  be  drowned,  or  otherwife 
>eri(h,  thefe  goods  are  called  legan  or  ligan  a  ligando, 
nd  fo  long  as  they  continue  upon  the  fea,  they  belong 

0  the  admiral,  but  if  they  are  caft  upon  the  land,  they 
re  then  called  a  wreck,  and  belong  to  him  that  hath 
ht  wreck,  as  appears  in  Co.  lib.  5.  fol.  106. 

3Lai)fltte,  ILaglltte,  3lagljfltte,  TranfgreJJlo  hgis,  A 
>reach  of  the  law,  and  fometimes  the  punifhment  for 
ireaking  the  law.  Si  guts  Dei  reciitudines  per  vim  teneat, 
ij/wa/lahflite  cum  Dacis,  plenam  Wytam  cum  Anglis.  Leg. 
rien.  I.  cap.  13.  Lamb.  Explic.  of  Saxon  Words,  verba 
ivlulcEla, 

1  3Lata,  The  fame  with  lada.  Mon.  Angl.  i  torn. 
,iag.  483.      A  broad  way  in  a  wood. 

iLaiUMtce,  iLcrljeriDitc,  ILegcrselDttm.    Poena  vel 

\nulcta  offendentium  in  adulterio  i3  fornicatione,  which 
rivilege  did  anciently  belong  to  fome  lords  of  manors, 
in  reference  to  their  villains  and  tenants,  which  Fleta, 
\ib.  I.  cap.  47.  fecms  to  infer.  See  Co.  4  Inji.  f.  lob. 
iLammaS^Uap,  (mentioned  in  (tat.  23  Hen.  8.  cap. 
\.)  Is  the  firft  of  y/«ffiy?,  and  fo  called  quaji  lamb-mafs, 
lecaufe  lambs  were  not  fit  to  eat,  they  were  grown  too 
)ig  ;  aliter,  from  the  Saxon  hlafmajfe,  q.  d.  loaf-mafs,  be- 
>ecaufe  on  that  day  the  Englijh  made  an  offering  of  bread 
nade  with  new  wheat.  On  which  day  the  tenants  that 
leld  lands  of  the  cathedral  church  of  York,  (which  is  de- 
licated  to  Peter  ad  Vinculo)  were  bound  by  their   tenure 

0  bring  a  live  lamb  into  the  church  at  high  mafs  on  that 
lay.     See  (JJulC  of  attgtltf. 

3Lamp  blatk,  To  what  duties  liable,  4  Will,  (sf  M. 
,.  S.  feet.  2. 

1  i^antpjaps.    See  j^ifl^, 

!  Hamps.    See  l.ujf)cg,  ^aDtncj. 

I  liancnlJer.  Perlons  outlawed  in  Lancajhire  to  forfeit 
>nly  what  they  have  in  the  county,  9  H,  5.  f.  2.  18 
H.  6.  f.  13.  2  H.  6.  c.  2.  3.1  H.  6.  c.  6.  repealed,  33 
?/.  6.  f.  2. 

I  Juftices  to  be  appointed  under  the  King's  feal  of  Lan- 
fijler,   27  //.  8-  c.  14.  feet.  5. 

I  The  fufficiency  of  jurors  to  indl£l  a  perfon  in  Lanca- 
yire  who  dwells  in  another  county,   33  H.  6.  c.  2. 
I   Proclamations  of  fines  how   to'  be  made,  37  H.  8.  c. 
9.  ject.  2. 
Vol.  II.  N°.  100. 
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Proclamation  upon  exigent  to  be  awarded  into  Lanca- 
/hire,   S  ^  d  Ed.  6.   c.  26. 

Lands  fevered  from  the  dutchy,  reunited  to  it  2  W 
3  Ph.  isf  Adar.  c.  20. 

Chancellor  of  the  dutchy  and  county  palatine  may 
grant  commiflions  to  take  affidavits,   17  Geo.  z.  c.  27. 

A  quay  to  be  made  at  Lancajler,  23  Geo.  2.  c.  1 2. 

Regulations  of  retorns  of  writs  in  Chefler  and  Lama- 
Jfer,   22  Geo.  l.   c.  46.  feet.  35. 

JLanil  [Terra)  In  a  general  and  legal  fignification,  in- 
cludeth  not  only  all  kinds  of  grounds,  as  meadows,  paf- 
ture,  arable,  wood,  i^c.  but  houfes  and  all  edifices  what- 
foever ;  but  in  a  more  reftrained  fenfe  it  is  taken  only 
for  arable  ground.  Co.  on  Litt.  lib.  I.  cap.  2.  fe£i.  14. 
fays.  Terra  eji  mmen  generalifftmum  &  comprehendit  omnes 
fpecies  terra,  but  properly  terra  dicitur  a  terendo,  quia  vo- 
mere  teritur  ;  and  anciently  it  was  written  with  a  fingle 
r.  and  in  that  fenfe  includes  whatever  may  be  plowed. 
The  earth  hath  in  law  a  great  extent  upwards,  for  Cujus 
eJi  folum  ejus  eft  ufque  ad  caelum.  Co.  9  Rep.  Jlured's  cafe. 

Where  land  ftiall  be  taken  as  money,  or  money  as 
land,  fee  1  if  Fin.  Abr.  tit.  Land. 

5Laima,  a  lawn  or  open  field  without  wood,  Cowclly 
edit.    1727. 

lLanij;d)OC,  A  charter  or  deed  whereby  lands  or  tene- 
ments are  given  or  held.  Sic  Anglo- Saxones  chartas  £3"  in- 
flrumenta  nuncuparant,  pradiorum  feffiones,  jura  t^  fir- 
mitates  continentia,  fays  the  learned  Spelman,  Cowell, 
edit.  1727. 

JLanD^ffljCay,  An  ancient  cuftomary  fine,  paid  either 
in  cattle  or  money  at  every  alienation  of  land  lying  in 
fome  peculiar  manor,  or  the  liberty  of  fome  borough. 
As  at  Maiden  in  EJfex,  there  is  yet  a  cuftom,  that  for 
certain  houfes  and  land  fold  within  that  borough,  thir- 
teen pence  in  every  mark  of  the  purchafe-money  (hall  be 
paid  to  the  town  ;  and  this  cuftom  of  land- cheap  they 
claim  inter  alia,  by  a  grant  made  to  that  town  by  the 
bifhop  of  London,  Anno  5  Hen.  4.  Scmner  in  his  Saxon 
Diiiionary  fays.  Land- cheap  eJi  fortaffe  pretium  fundi 
patio  datum  vel  debitum.  The  word  is  alfo  read  in  Spel. 
de  Concil.  vol.  1.  fol.  502. 

ILantiea,  A  ditch  made  near  wet  lands  to  receive  the 
water,  and  carry  it  into  the  fea  :  Vera  judicia  £3"  awarda 
faciat  de  valVts,  landeis  £5?  watergangiis. 

JLanDCfticUS,  {Lanfricus)  The  lord  of  the  foil,  or 
the  landlord  :  From  the  Sax.  land,  terra,  and  rica,  rec- 
tor. Et  omnis  ematftbi  lagam  \  2  oris  dimidium  Landefrico, 
dimidium  Wapentako.     Leg.  Ethelred.  cap.  6. 

ilanteganUmail,  Was  one  of  the  inferior  tenants  of 
a  manor.      Cujlumariorum  genus  feu  inferiorum  tenentium 

manerii,  fays  the  learned  Spelman,  who  adds, Occur- 

rit  vox  in  cujiumar.  de  Hecham. 

JLanC^gable,  Is  a  tax  or  rent  ifTuing  out  of  land,  ac- 
cording to  Domefday.  Cenfus  preedialis  vel  tributum  quod 
a  presdiis  colligitur,  that  is,  fays  Spelman,  a  penny  for 
every  houfe  ;  the  TVelfl)  ufe  pridgavel  for  landgavel. 

This  landgavel  or  landgable  in  the  regifter  of  Domefday, 
was  a  quit- rent  for  the  fite  of  a  houfe,  or  the  land 
whereon  it   flood,    the   fame   with    what  we  row  call 

ground-rent. Tochi  filius  Outi  habuit  in  civitate  xxx 

manfiones  prater  fuam  hallam  &  duas  eccleftas  &  dimldiam 

iif  fuper  man/tones  habuit  locationem,  y  prater  hoc  de 

unaquaq;  unum  dcnarium,    id  eJi,    landgable.     Domefday, 
Lincoln. 

JLaimimCrS,  {Agri  menferes,)  Meafurcrs  of  land,  (a 
called  of  old. 

JLauBtretta,  Thofe  fervices  and  duties  which  in  the 
Saxon  times  were  laid  upon  all  that  held  land,  which 
were  three  obligations  called  trinoda  necejfitas,  expedi- 
tion, burghbote  and  brighbote  :  Which  duties  the  Saxons 
did  not  caWfervitia,  becaufe  they  were  not  feudal  fervices 
arifing  from  the  condition  of  the  owners,  but  landireila, 
rights  that  charged  the  very  land  whofoever  did  pofTefs  it, 
churchman  or  layman.     Vide  Spelman  of  Feuds,  c.  10. 

JLannlojo.    See  E^tffrcfe,  Jlcafe,  Knit,  SCenant. 

3LanD?m8n>  Terricola,  The  terre-tenant. 

i-atU^tar.     The  ancient  method  of  taxation  was  by 

efcuage,   which  was  on   lands  held   by  knight- fer vice ; 

and   by  tallage  on  the  cites  and  boroughs,  and  it  was 

■  4  U  made 
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tiiade  in  this  manner ;  Wlien  the  King  wanted  money 
for  his  wars,  thofe  tenants  that  did  not  attend  him  in 
perfon,  paid  him  an  aid,  and  the  aid  was  afltfled  before 
the  juftices  itinerant.  It  was  generally  a  gift  of  _all  the 
inhabitants  as  a  body  corporate;  if  they  did  not  give  ac- 
cording to  the  wants  of  the  Crown,  the  jufticiar  enquired 
into  their  behaviour,  and  if  there  were  any  forfeitures  of 
their  charters,  quo  warranto's  came  out,  to  feize  their  li- 
berties into  the  King's  hands.  But  Ed.  i.  found  this 
way  of  taxing  by  efcuage  and  tallage  to  be  very  incom- 
plete; becaufe  wars  were  drawn  out  into  great  length 
andexpence;  and  therefore  he  formed  into  diftin£t  bo- 
dies, the  tenants  in  capite  that  held  great  baronies,  and 
thefe  were  called  the  barones  majores,  (the  now  peers  of 
parliament ;)  and  the  reprefentatives  of  the  barones  minores 
and  of  feveral  corporations,  viz.  the  citizens  and  bur- 
geiTes,  of  whom  he  made  one  body  ;  which  now  com- 
pofes  the  houfe  of  commons.  Gilb.  Treat,  of  the  Excheq. 
192. 

King  Edward  the  Firft  granted  the  people  Magna 
Charta,  which  they  had  long  contended  for,  and  alfo  the 
charter  of  the  forefls ;  and  for  Magna  Charta  they  granted 
the  King  a  fifteenth,  by  the  name  of  ^indecimam  partem 
omnium  bonorum ;  fo  that  inftead  of  particular  afleflments 
in  cities  and  boroughs,  there  was  one  univerfal  aflefTment 
of  the  fifteenth  of  all  their  fubftance  :  This  fifteenth  feems 
to  have  been  at  firft  made  out  of  the  ecclefiaftical  tenth  ; 
for  the  popes  claimed  the  tenths  of  all  benefices;  it  was 
therefore  eafy  to  know,  by  the  pope's  colledions  of  his 
tenths,  what  was  the  value  of  every  ecclefiaftical  bene- 
fice, for  the  pope's  tenth  was  reckoned  at  2r.  per  pound, 
and  therefore  the  fifteenth  muft  be  i^.  £fd.  The  bene- 
fice confifted  of  the  glebe  and  the  tenth  part  of  the  town- 
ftiip  ;  therefore  by  the  value  of  the  benefice,  deducing 
the  glebe,  they  knew  the  true  value  of  the  townftiip,  and 
how  to  fet  a  fifteenth  upon  it :  So  that  the  fifteenth  of 
the  townfhips  were  certain  fums,  that  were  fet  by  the 
King's  taxors  and  coUeftors  under  the  adt  of  parliament; 
and  commiflions  were  granted  to  the  taxors  and  collec- 
tors of  them  under  the  Great  feal :  but  in  colledling  of 
the  fifteenths  the  fums  only  appeared  in  the  books  below. 
And  the  coUeftors  of  every  townfliip,  either  returned  their 
colledion  into  the  Exchequer,  or  elfe  there  were  head 
colleflors  for  the  whole  county,  who  returned  it  thither ; 
there  were  likewife  commiflioners  appointed,  to  fupervife 
fuch  taxation  and  colledions :  But  about  the  time  of 
Edward  III.  there  were  certain  eftablifhed  fums  fet  upon 
every  townfhip;  and  fo,  as  the  King's  wants  increafed, 
they  gave  one,  two,  or  three  fifteenths.  Gilb.  Treat,  of 
the  Excheq.  193,  194. 

We  find  in  the  times  of  Henrf  the  Eighth,  Q_ueen  Eli- 
zabeth, and  King  James  the  Firft,  that  they  raifed  both 
fubfidies  and  fifteenths;  this  was,  becaufe  the  value  of 
things  increafed,  and  therefore  the  old  fifteenths  were 
not  according  to  the  then  true  value  of  townfhips.  And 
therefore  they  contrived  that  the  fubfidy  fliould  be  raifed 
by  a  pound-rate  upon  lands,  and  likewife  a  pound-rate 
upon  goods ;  and  we  find  in  the  fubfidy  4  Car.  (which  is 
faid  to  be  the  greateft  fubfidy  that  ever  was  given,  and 
which  parted  upon  the  petition  of  rights)  there  was  4r. 
in  the  pound  laid  upon  land,  and  2r.  8^.  upon  goods; 
now  4r.  upon  land  amounts  to  three  fifteenths,  and 
Is.  %d.  wljch  was  upon  goods  to  two  fifteenths ;  but  in 
this  they  had  no  regard  to  the  old  rates  made  in  the  tax- 
book  of  the  feveral  townfhips,  otherwife  than  to  difcover 
the  value  of  the  lands;  but  a  method  is  chalked  out  by 
the  a(ft  of  parliament  to  appoint  commiffioners,  afTeflbrs, 
and  colledlors,  in  order  to  rate  and  get  in  the  faid  fub- 
fidy. This  was  found  very  inconvenient,  becaufe  the 
commifTioners  ufed  to  be  favourable  to  their  own  country, 
therefore  it  was  found  neceflary  to  revive  fo  far  the  ancient 
method,  as  to  appoint  a  certain  fum ;  and  in  the  time  of 
the  civil  war,  the  long  parliament  would  not  fettle  any 
perfons  to  appoint  commiflioners,  but  the  appointment  of 
commiffioners  was  made  in  the  aft  itfelf:  And  in  this 
flew  manner  of  taxing,  they  appointed  the  fum  to  be 
levied  on  each  particular  county,  in  the  aft  itfelf;  as  well 
«s  the  commiflioners  names,  and  where  to  levy  it :  And 
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the  fix  aflbciated  counties,  viz.  London.,  Aftddlefcx,  Kent 
Srijpx,  Suny,  and  Hertford,  being  not  fpoiled  and  pillaged 
in  the  civil  wars,  and  more  hearty  to  the  parliament  ih- 
tereft,  were  taxed  higher  than  any  other  counties  in 
England.     Gilb.  Treat,  of  the  Excheq.  194,  195,  196. 

After  the  revolution,  to  fupport  King  IVilliam  in  his 
wars  with  France,  it  was  necefTary  to  come  into  a  land- 
tax;  and  from  1684  to  1693,  the  tax  was  made  by  a 
pound-rate,  like  the  former  fubfidies ;  but  when  the  peo- 
ple found  that  the  war  was  like  to  hold,  about  1693, 
the  tax  was  mightily  lefTened,  every  body  being  willing 
to  eafe  his  neighbour ;  and  then  they  came  to  lay  a  rate 
upon  every  county,  and  the  afTociating  counties,  being 
very  zealous  for  the  government  in  the  revolution,  and 
having  taxed  themfelves  higher  than  their  neighbours  in 
1693,  it  was  argued  that  thofe  counties  were  better  able 
to  bear  the  tax,  and  therefore  in  1693,  they  laid  the 
difproportioned  fums  that  are  now  the  ftandard  of  the 
land-tax  :  Let  us  now  compare  the  fubfidy  law,  4  Car.  1. 
with  the  prefent  land-tax,  and  confider  the  manner  of 
gathering  them.     Gilb.  Treat,  of  the  Excheq. 

In  the  old  time,  according  to  the  way  of  making  war 
then  ufed,  the    tenants  per  baroniam,    and    by    knight- 
fervice,  as  is  herein  before  mentioned,  were  obliged  to 
be  in  the  camp  40  days,  at  their  own  expence,  and  the 
efcuage  was  levied  upon  the  defaulters ;  but  when  the  art 
of  war  improved,  and  armies  were  brought  into  the  field . 
that  continued  a  long  time,  they  made  their  taxation  by. 
way  of  fubfidy ;   which  was  fo  much  in  the  pound  upon 
the  perfonal  and  real  eftate;  as  the  fubfidy  of  the  fourth 
of  King  Charles  was  2  s.  8d.  per  pound  on  the  perfonal, 
and  4s.  per  pound  on  the  real  eflate;  and  where  therej 
were  different  times  of  taxation  and  collefting,  they  were  I 
called   fo  many    different  fubfidies;    and   the   fpiritualtyJ 
gave  their  tax  in  convocation,   and   the  temporalty  in/ 
parliament;  but  the  convocation-tax  always  pafled  bothj 
houfes  of  parliament,  fince  it  could  not  bind  as  a  law  till|, 
it  had   the  confent  of  the  legiflature.     Their  tax  waS; 
made  according  to  the  rate  in  the   King's  books,  and 
fince  a  tenth  was  paid  yearly  to  the  Crown,  they  only 
taxed   the  other  nine  parts  as  they  flood  in  thofe  books, . 
Gilb.  Treat,  of  the  Excheq.  197,  198. 

The  temporalty  and  fpiritualty  were  taxed  in  the  fame 
manner  as  to  their  perfonal  eftate,  but  as  to  their  real 
eftate,  what  was  given  in  convocation  excufed  their  tax 
quoad  their  fpiritualties.  The  commiffioners  for  executing 
the  aft,  were  appointed  by  the  Lord  Chancellor,  Lord 
Treafurer,  or  other  great  officers  of  the  Crown,  or  any 
two  of  them,  the  Lord  Chancellor  being  one.  Gilt, 
Treat,  of  the  Excheq.  198. 

The  prefent  land-tax,  tho'  it  follows  the  plan  of  the 
fubfidies,  viz.  in  taxing  fo  much  on  the  perfonal,  and  fo 
much  on  the  real  eftate,  yet  it  differs  in  two  material 
circumftances,  viz.  that  there  is  a  fum  impofed  on  each 
particular  county,  and  that  the  commiflioners  are  named' 
in  the  aft  itfelf;  this  came  in  in  the  time  of  the  civil 
war,  in  this  manner ;  they  had  firft  taxed  according  to 
the  pound- rate,  but  when  the  zeal  of  the  people  fell  0^ 
they  found  it  necelTary  to  fet  a  fum  upon  each  particular 
county ;  and  fo  they  taxed  them  according  to  the  higheft  I 
fum  that  had  been  levied  in  fuch  county,  and  oblige4 
them  to  make  it  up;  and  they  being  then  in  oppofitioB 
to  the  Crown,  they  named  the  commiffioners  in  the  z& 
itfelf;  and  this  way  of  taxing  was  afterwards  followed  at 
the  reftoration,  becaufe  they  found  it  for  the  eafe  of  the  j, 
Crown  to  name  particular  fums  in  the  aft  of  parliament, 
and  then  they  named  commiflioners  alfo,  who  were  to 
affefs  and  rate  each  particular  inhabitant.  The  commif- 
fioners by  the  fubfidy,  were  duly  to  execute  that  aft? 
but  by  the  land-tax  they  were  direfted  in  a  particular  L 
manner  how  they  fhould  do  it:  that  is  to  fay,  by  making 
the  diftribution  of  the  particular  fum  upon  each  parti- 
cular hundred,  lathe  and  wapentake;  but  by  both  laws, 
they  were  to  fubdivide  themfelves,  and  the  refpeflive 
commiflioners  were  not  to  aft  out  of  their  diftrift.  The 
commiflioners  by  the  land-tax  are  to  give  a  note  to  the 
receiver  general,  of  the  names  of  the  afting  commiffioners, 
and  fums  in  each  divifion.     We  do  not  find  this  claufc 
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the  old  fubfidy  law,  becaufe  it  was  not  neceflary, 
here  there  was  not  a  particular  fum  impofed  on  each 
mntyi  The  commiflioners,  both  in  the  fubfidy  and 
nd-tax,  were  to  iflue  their  precepts  to  the  conftables 
id  other  inhabitants,  and  to  appoint  afleflbrs ;  and  by 
)th  laws,  the  commiflioners  are  to  give  them  in  charge, 
I  make  a  juft  aflefTment,  and  to  return  fuch  affeflments 
I  the  commiflioners;  who  by  the  land  tax  were  to  re- 
irn  the  names  of  colle£lors.  And  by  both  laws,  the 
irfons  aggrieved  might  appeal  from  the  afleflbrs  to  the 
)mmiflioners;  and  alfo  ftock  upon  land  is  excufed  from 
lying  as  perfonal  eftate.  Gilb,  Treat,  of  the  Excheq. 
99,  200. 

By  the  fubfidy  law,  the  commiflioners  appointed  col- 
ftors ;  but  by  the  land-tax,  the  afl'elTors  brought  in 
le  names  of  the  colledtors ;  becaufe  the  place  was  anfwer- 
'jle  for  the  fums  fo  aflefled,  until  they  were  paid  in  to 
le  receiver  general ;  and  therefore  it  was  neceflary  that 
le  afleflbrs  (hould  appoint  coUedlors :  But  by  the  fubfidy 
iW,  there  was  no  particular  fum  locally  fixed  ;  and 
lerefore  the  colle>Slors  were  appointed  by  the  commif- 
oners,  who  adled  in  behalf  of  the  Crown  ;  and  the 
jlledors  names  were  returned  in,  by  both  laws,  to  the 
!ceiver  general  or  high  coiledtors ;  and  this  difpofition 
'as,  that  the  receiver  might  know  in  whofe  hands  the 
loney  Was.  In  the  fubfidy,  the  commiflioners  appointed 
le  high  coUeflors  in  each  (hire  and  divifion,  to  whom 
le  fub-colle£lors  were  accountable,  and  the  high  col- 
Sors  were  accountants  to  the  Exchequer  ;  and  one  du- 
licate  of  the  aflisfltnents  was  given  to  the  high  colleflor, 
id  the  other  returned  into  the  Exchequer,  to  be  a  charge 
x)n  the  high  collectors  receipt :  But  according  to  the 
ame  of  the  land-tax,  the  receiver  is  now  appointed  by 
le  Lord  Treafurer ;  and  by  this  law,  a  duplicate  of  each 
irticular  divifion  is  to  be  given  to  the  receiver  general, 
id  another  to  be  returned  into  the  Exchequer;  the  du- 
icate  returned  to  the  receiver,  is  to  charge  the  colleflors, 
id  that  returned  into  the  Exchequer,  to  charge  the  re- 
;iver  genera!.     Gilb.  'treat,  of  the  Excheq.  200,  20  r. 

The  high  colleflors  by  the  fubfidy  law,  gave  fecurity 
I  the  commiflioners  by  recognizance,  to  anfwer  the  mo- 
;y  by  them  received ;  but  now,  the  receiver  general,  by 
le  conftitution  of  the  treafury  gives  fecurity  to  the  crown. 
1  the  fubfidy  law  and  land-tax,  the  under-colledor  was 
(  diftrain  the  parties  refufing  to  pay  the  fum  aflefi'ed : 
.nd  by  the  fubfidy  law,  the  under-colledlors  paid  in  the 
loney  collcfted  to  the  high  coUeftor,  who  was  an  ac- 
juntant  at  the  Exchequer ;  but  by  the  land-tax,  the 
Dlle(aors  are  to  pay  in  the  money  to  the  receiver,  and  he 

the  accountant  at  the  Exchequer.  If  the  colleftors 
id  not  pay  in  the  money  they  had  coilefted  to  the  re- 
sivers,  the  commiflioners  were  to  imprifon  them,  and 
size  their  efFefls  ;  but  if  the  proportion  was  not  an- 
wered,  the  place  itfelf  was  anfwerable,  by  a  re-aflTeflTment 
f  the  commiflioners.  By  both  laws,  the  colleftors  had 
recepts  and  aflTeflments  delivered  ;  and,  under  fuch  pre- 
epts,  had  authority  to  diftrain  the  lands  and  goods  of  the 
lerfons  fo  aflelTed,  by  virtue  of  the  adt.  By  both  laws 
he  parties  were  to  be  taxed  for  goods,  in  the  place  where 
hey  dwelt.  By  both  laws  the  diftrefs  was  to  be  fold, 
ind  the  overplus  paid  to  the  owner;  by  the  fubfidy  law, 
n  eight  days;  by  the  land-tax,  in  four  days;  And  for 
iiegleft  or  refufal  to  pay,  and  failure  of  diftrefs,  the  party 
;o  be  imprifoned.  By  the  fubfidy  law,  all  the  commif- 
ioners  joined  in  one  certificate ;  but  now  the  commif- 
ioners  in  each  divifion  return  their  eftates,  which  are  a 
:harge  upon  the  receiver  general ;  but  in  the  land-tax,  if 
I  non-payment  in  any  place  be  certified  by  the  receiver 
jnder  his  hand.  Exchequer  procefs  is  to  iflue  againft  the 
icling  commiflioners.  By  the  land-tax,  if  land  doubly 
taxed  comes  into  proteftant  hands,  and  they  get  a  certi- 
ficate from  the  commiflioners,  and  prove  the  truth  of  the 
certificate  before  the  barons,  by  two  credible  witnefles, 
the  court  of  Exchequer  is  impowered  to  difcharge  fuch 
fum  from  the  parilh  or  townlhip  in  which  the  lands  lie, 
and  that  difcharge  is  carried  to  the  houfe  of  commons,  in 
order  to  be  difcharged  out  of  the  general  fum  the  next 
year.     Gilb.  Treat,  of  the  Excheq.  203,  204.     See  &ttl)? 
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iLmiMniant,  is  he  that  aftually  poflelTes  the  lan^i 
or  hath  it  in  manual  occupation.  14  Ed.  3.  Jlat.  5. 
cap.  3.  23  Ed.  3.  cap.  1.  26  Ed.  3.  Jlat.  5.  cap.  2. 
See  H^erce^tenant,  and  12  Rkh.  2.  cap.  4.  4  Hen.  4, 
cap.  8.  it  is  joined  with  this  word  poffeffor,  as  fynonymouu 
Stat.  1  Hen.  6.  cap.  5. 

JlangCmannt.  Item  in  ipfa  civitate  erant  12  Langc- 
manni,  i.  e.  Habentes  focam  &  facam.  Demefday,  tit. 
Lincolnfcire.  Sir  Edxvard  Coke  writes  them  Lantiemannt^ 
and  interprets  them  lords  of  manors,  Habentes  focam  i^ 
facam  de  tenentibus  £3"  hominibus  fuis.      I  Inft.  fo.  5.  a. 

HLailgeoIuni,  An  under-garment  made  of  wool,  for- 
merly worn  by  the  monks,  which  reached  down  to  theif 
knees ;  fo  called,  becaufe  Lanea  fit.  We  read  it  in  the 
Monajf.  I  torn.  pag.  419.  yid  vejliendum  out  em  fvfci- 
piunt,  &c.  duo  langeola  £3"  omnia  lanea. 

ilant$  u  cxeiuntU  Mlalltac  tranurcnDig  alfqtte 

lUttuma,  &c.  Is  a  writ  that  lieth  to  the  cuftomer  of  a 
port,  for  the  permitting  one  to  pafs  over  wools  without 
cuftom,  becaufe  he  hath  paid  cuftom  in  I'i^ales  before. 
See  the  Regifer,  fol.  279. 

ilantcriuttt,  The  lantern,  cupolo,  or  top  of  a  fteeple, 
Cowell,  edit.  1727.  — ^—  IValterus  Siyrlaw  Epifcopus 
Dunelmenjis  (obiit  1405^  magnam  partem  campanilis,  vulga 
lanterii,  miniflerii  Eboracenfis  conjlritxit,  in  medio  cujus  ope- 
ris  arma  fua  pofuit.     Angl.  Sacr.  p.  i.  pag.  775. 

3LanO  niger,  A  fort  of  bafe  coin.     Cowell,  ed.  1727. 

ILaptjS  calamiltariSt,  To  what  duties  liable  on  expor- 
tation, 4  mU.  13  Ma.  e.  5.  feii.  2.  8  ef  9  fVill.  3.  t. 
20.  /  9. 

ILapt'lEf  marmO^iuiB,  A  marble  ftone.  ^l  quidem 
Henricus  de  Cliff  (clericus  rotulorum)  in  magna  auUt 
Weftmin.  apud  lapidem  marmorium  in  prafentia  domini 
camellarii  facramenlum,  i^c.  Clauf.  18  Edw.  2.  in  i, 
dorfo.  This  marble  ftone  is  about  12  feet  long  and  % 
feet  broad,  and  remains  to  this  day  at  the  upper  end  of 
Wejlminjler-Hall,  where  there  is  alfo  a  marble  chair  pla- 
ced at  the  middle  of  it,  in  which  our  Kings  anciently 
fate  at  their  coronation-dinner,  and  at  other  times  the  Lord 
Chancellor  ;  but  over  this  marble  table  and  chair,  arc 
now  ere£led  the  courts  of  Chancery  and  King's  Benchi 
See  Orig.  Jurifd.  fol.  27. 

Ilapi?  yatilS,  The  fame  with  iDfCttlum  ^U\?,  Du 
Frefne. 

iLajjfc,  (Lapfus)  Is  the  omiflion  of  a  patron  to  prefent 
to  a  church,  within  fix  months  after  voidable  ;  by  which 
negleft,  title  is  given  to  the  ordinary  to  collate  to  the 
faid  church  :  We  fay,  that  benefice  is  in  lapfe  or  lapfed, 
whereunto  he  that  ought  to  prefent  hath  omitted  or  flip- 
ped his  opportunity.  i^Eliz.  t.  12,  This  lapfe  happens, 
as  well  when  the  patron  is  ignorant  of  the  avoidance,  as 
when  he  is  privy,  except  only  upon  the  refignation  of  the 
former  incumbent,  or  the  deprivation  upon  any  caufe  com- 
prehended in  the  ftat.  of  13  Eliz.  12.  Panor.  in  cap.  ^ia 
diverfitatem,  num.  7.  de  concejf.  pr abend,  i^c.  In  which 
cafes  the  bifliops  ought  to  give  notice  to  the  patron. 

No  lapfe  fhall  run  againft  the  King,    17  Ed.  2.  Jl.  r. 

The  King's  ancient  right  to  prefent,  in  cafe  the  ordi- 
nary did  not  collate  within  one  month  after  the  fix 
months  expired,  25  Ed.  3.  Ji,  6.  f.  4. 

No  lapfe  without  notice  to  the  patron  on  a  depriva- 
tion, ipfo  fado,  13  Eliz.  c.  12.  /  8.  or  on  avoidance 
by  fimony,  31  El.  c.  6.  /.  7.  or  on  a  deprivation  by 
virtue  of  13  t?  14  Car.  2.  c.  4.  feSf.  16.     See  ^a\)OiB(f 

foil,  ^^tcogatiijc,  p?efcntment,  ^imonp. 

iatCCnp,  (Fr.  larrecin,  Lat.  latrocinium)  Is  a  theft 
of  perfonal  goods  or  chattels  in  the  owner's  abfence  ;  and 
in  refpedl  of  the  thing  ftolcn,  it  is  either  great  or  grand, 
or  fmall ;  grand  larceny  is  where  the  things  ftolen,  tho' 
feverally,  exceed  the  value  of  1 2  </.  petit  larceny  is  when 
the  goods  ftolen  exceed  not  that  value.     Cowell. 

A  perfon  wo  fteals  the  goods  of  another,  let  the  value 
of  them  be  never  fo  fmall,  is  guilty  of  felony  ;  but  it  is 
faid  to  be  no  felony  for  one  reduced  to  extreme  neceflity 
to  take  fo  much  of  another's  viftuals,  as  will  fave  him 
from  ftarving  ;  but  if  fuch  neceflity  be  owing  to  his  un- 
thriftinefs,  it  is  far  from  being  an  excufc.  i  Hawk.  Pi 
C.  93. 

Bat 
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Bat  here  we  muft  obferve  the  difference  between  grand 
and  petit  larceny,  which  is  again  divided  into  fimple  and 
niixt  larceny  :  Simple  grand  larceny  is  the  felonious  and 
fraudulent  taking  and  carrying  away  the  perfonal  goods 
of  another,  not  from  his  perfon,  nor  out  of  his  houfe, 
where  the  goods  are  above  the  value  of  twelve  pence, 
but  if  of  that  value,  or  under,  then  it  is  petit  larceny  ; 
if  from  his  perfon,  or  out  of  his  houfe,  it  is  called  mixt 
larceny,  but  hath  no  greater  degree  of  guilt  attending  it 
at  Common  law,  than  fimpie  larceny,  for  in  both  cafes 
the  offender  was  allowed  the  benefit  of  his  clergy,  but 
is  at  this  time  in  feveral  inftances  excluded  by  ads  of 
parliament.  S.  P.  C.  27.  Crm.  77.  H.  P  C  m. 
iHawk.P.C.C)';.  ^^  ''^ 

If  two  or  more  perfons  together  fteal  goods  above  the 
value  of  \2d.  every  one  of  them  is  guilty  of  grand  lar- 
ceny, for  each  perfon  is  as  much  an  offender,  as  if  he 
had  committed  the  fad  alone,  S.  P.  C.  24.  Crom  16 
H.  P.  C.  70.  '^  ■  i  ■ 

Alfo  if  one  at  feveral  times  fteal  feveral  parcels  of 
goods,  each  under  the  value  of  12  d.  but  amounting  in 
the  whole  to  more,  from  the  fame  perfon,  and  be  found 
guilty  thereof  on  the  fame  indidment,  he  fball  have 
judgment  of  death  as  for  grand  larceny.  5.  P.  C.  24 
Crom.  36.     H.  P.  C.  7.     i  Hawk.  P.  C.  95. 

if  one  be  indided  for  ftealing  goods  to  the  value  of 
ten  (hillings,  and  the  jury  find  fpecially  that  he  is  guilty, 
but  that  the  goods  are  worth  but  ten  pence,  he  (hall  not 
have  judgment  of  death,  but  only  as  for  petit  larceny. 
I  Hawi.  P.  C.  95.  J  f  y 

All  thofe  who  are  under  a  natural  difability  of  diflin- 
guifhing  between  good  and  evil,  as  infants  under  the  age 
of  difcretion,  ideots  and  lunaticks,  are  not  punifhable  by 
any  criminal  profecution  whatfoever,  and  confequently 
can't  be  guilty  of  felony.  H.  P.  C.  10.  1  Haivi.  P 
C.  2. 

Alfo  a  feme  covert  is  fo  much  favoured,  in  refpea  of 
that  power  and  authority  which  her  hufband  has  oyer 
her,  that  (he  fliall  not  fuffer  any  punifhment  for  commit- 
ting a  bare  theft  in  company  with,  or  by  coercion  of  her 
hufband.  Kelyng  31.  S.  P.  C.  26.  i  Hawk  P 
C.  2. 

But  if  (he  be  guilty  of  treafon,  murder  or  robbery  in 
company  with,  or  by  coercion  of  her  hufband,  (he  is  pu- 
nifhable as  much  as  if  (he  was  fole.  S.  P  C  hn  i 
Hawk.  P.  C.  2.  '  ^' 

Alfo  a  feme  covert  may  be  guilty  of  larceny,  if  (he  of 
her  own  voluntary  aft,  or  by  the  bare  command  of  her 
hufband,  (leal  the  goods  of  aftranger,  but  not  if  (he  fteal 
her  hu(band's,  becaufe  a  hufband  and  wife  are  confidered 
but  as  one  perfon  in  law  j  and  the  hufband  by  endowing 
his  wife  at  the  marriage  with  all  his  wordly  goods,  gives 
her  a  kind  of  intereft  in  them  ;  for  which  caufe,  even  a 
ftranger  can't  commit  larceny  in  taking  the  goods  of  the 
hufband  by  the  delivery  of  the  wife,  as  he  may  by  ta- 
kmg  away  the  wife  by  force,  and  againft  her  will,  to- 
gether with  the  goods  of  the  hufband.  S.  P  C  t<i  i 
Hawk.  P.  C.  2,  93.  •    0-     * 

I.  0/  what  nature  the  things  taken  mufl  he.  to  confli- 
tute  the  offence  felony. 

^'  ^'^  f"''  *^'  S'X'ds  ought  t»  belong  to  another;  and 
what  Jhall  be  deemed  a  felonious  and  fraudulent  taking, 
and  carrying  away.  * 

3.  mere  the  offender  is  or  is  not  excluded  his  cler^  or 
u  to  he  tranfported.  ^' 

\.0f  what  nature  the  things  taken  mufl  be,  to  conjiitute 
the  offence  felony.  -^ 

Here  it  may  be  proper  to  take  notice,  that  in  the  times 
of  the  military  tenures  every   tenant  was  obliged   to  at- 

out  of  thepubhck  flock  for  them,  as  there  is  now-a- 
days  for  our   mercenary   foldiery,    it  was   neceffary    for 
every  freeman   to  carry   with   him   h,s  own   proviL 
which  obliged  them  .0  a  very  fevere  and  rigid  juftice  up! 
on  all  perfons  who  (hould  violate  any  man',  property  ; 
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ctherwife  camps  would  have  been    frpn^c     c  ■      , 
violence,    and 'every    man   wou  d^^   ^eri  Jd't^i'' 
ne.ghbour-s  fword,   and  not  by  his  enemie      '  He„ceVe' 
earned   the  influu,ion  of  punifhing  theft  by  death    !n^ 
from    thence   they  derived  it  into  tLw  .•    1  a  '  "° 

confifting  of  .heVame  orders  VodUios":?'!'^'^.^ 
was  neceflary  ,hat  the  fame  n^eafures  o  ^S le  (h3  iL' 
ufed  both  at  home  and  in  the  ramn  •   f^      1!  .       °^ 

m  the  camp  than  in  the  civil  (late  ?s  tl  px,  ,L  u  ^  ? 
tice  was  the  fame,  and  could  not  alte  w  h  '  he"t(l/„t 
t.on  of  countries  and  places ;  and  therefore  i  is  S  L" 
this  puifbment  our  law  differs  from  the  Roman  IndJll 

t  iu:i^^of°trt'idnr  ^:uir  °i  f- '^'-• 

?;Stt^S.-«^-----ofrapineaS 

aw  does  not  pun.fh  the  ftealing  of  corn  or  graTs  groi- 
'"?'  °r^PP'«°"  ^  tree,  or  lead  on  a  church  orCe' 
with  death,  becaufe  thefe  never  came  under  the  Tml 
d.lc-pline;  and  therefore  it  was  not  neceffary  toguTrd 
this  fort  of  property  with  fuch  fangumary  laws.  whe« 
the  redrefs  may  be  by  a  civil  adion."    12  V  32      B^ 

Allen  83.     2  Keb.  875.      i  Vent.  187.  '' 

But  If  they  are  fevered  from  the  freehold,  whether  by 
he  owner,    or  even   by   the  thief  himfelf,'  if  he   IZ 
hem    at   one  tirne,   and   then  come  again    at   ano  h 
Sp.?;;'^"^'    '^'^'^^^^-^    ^r.«.x87.^' 
If  a  nian  take  away  a  box  of  charters,  this  is  not  fe- 
lony, becaufe  they  are  the  muniments  of  the  freehod 
and  relate  to  the  tftate  at  home,  and  not  to  the  pro^I 

But  it  is  faid,  in  Hale,  to  be  felony  to  take  away  an 
obhgatu)n  for  money,  and  the  reafon  hereof  mayTe^e- 
caufe  fecurrties  might  be  taken  to  anfwer  money  a  the 
camp  from  a  neighbouring  freeholder,  and  therefo^re  the« 

r  hi.  r  'f  ^°",  '^^  '^°"'''  ^^  "-'"^i"  this  provifion 
as  that  other  chattels  (hould  be  protefled  by  the  obliga- 
tions  being  equally  valuable.     H.P.C.  67 


^Sfr,Sii'5L''f:;f.!i!°.«*  •<■  ^-  '»i«| 


-r-  — — ^....,  luv,  i.juigs  laKen  ought  to  have  fome 
worth  m  themfelves,  and  not  to  derive  their  whoL  S 

?Z  I'n  f'°"  '^^^  ^'^^  '°  '■°'"«  o'f^"  thing,  which 
carinot  be  (lolen,  as  paper  or  parchment,  on  which  are 
written  affurances  concerning  lands  or  obligation?  or  ^ 

n?n'  the  reafon.  he  fays,  wherefore  there  can  S 

no  felony  in  taking  away  any  fuch  thing,    feems  to  iT 

ufe  to  any  but  the  owner,  are  not  fuppofed  to  be  fo  much 
Z^Z  r  ^'"5^°'^"'  ^^^  'herefofe  need  not  be  prti 
v.ded  for  in  fo  (Irifl  a  manner,  as  thofe  things  which  are 
of  a  known  price,  and  every  body's  money  ;  and  for  the 
like  reafon  it  ,s  no  felony  to  take  away  ^villain  0  « 
infant  in  ward,     j  Hawk.  P.C  a-i 

But  now,  by  the  2  Geo.  t.' cap'.  25.  it  is  enafled.' 
1  hat  if  any  perfon  or  perfons  (hall  (leal,  or  take  br 
robbery,  any  Exchequer  orders  or  tallies,  or  other  orderi 
mtitling  any  other  perfon  or  perfons  to  any  annuity  or 
ftare  in  any  parliamentary  fund,  or  any  Exchequer  bilb, 
Bank  notes  South-Sea  bonds,  Eafi-hdia  bonds,  dividend 
warrants  of  the  Bank,  South-Sea  company,  Eajl-India 
company,  or  any  other  company,  fociety  or  corporation, 
bills  of  exchange,  navy  bills  or  debentures,  goldfmiths 
notes  for  payment  of  any  money,  or  other  bonds  or  war- 
rants,  bills  or  promiffory  notes  for  the  payment  of  any 
money,  being  the  property  of  any  other  perfon  or  perfom, 
or  of  any  corporation ;  notwithilanding  any  of  the  faid 
particulars  are  termed  in  Jaw  a  chofe  in  aftion,  it  (hall 
be  deemed  and  conflrued  to  be  felony  of  the  fame  nature 
and  in  the  fame  degree,  and  with  or  without  the  be- 
neht  of  the  clergy  in  the  fame  manner,  as  it  would 
have  been,  if  the  offender  had  ftolen  or  taken  by  rob- 
bery 
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bery  any  other  gooJs  of  like  value  with  the  money  due 
on  fuch  orders,  tallies,  bills,  bonds,  warrants,  debentures 
or  notes,  rerpe(5lively,or  fecured  thereby,  and  remaining  un- 
fatisfied  ;  and  fuch  ofFender  fhall  fuffcr  fuch  puniftiment, 
as  he  or  {he  (hould  or  might  have  done,  if  he  or  (he  had 
ftolen  other  good  of  the  like  value  with  the  money  due 
on  fuch  orders,  tallies,  bonds,  bills,  warrants,  deben- 
tures or  notes,  refpedively,  or  fecured  thereby,  and  re- 
maining unfatisfied." 

It  is  alfo  from  the  ftri6l  difcipline,  that  was  obferved 
in  the  camp,  that  the  diftindlion  is  raifed  concerning  beafts 
that  are  fera  natura  ;  for  thofe  that  are  for  the  provifion 
of  a  man,  when  reclaimed,  are  within  the  protection  of 
the  law  ;  and  'tis  felony  to  fteal  them,  becaufe  thefe  an- 
fwered  the  ufe  of  the  camp  for  their  neceflary  food  and 
fuftentation  ;  but  dogs,  cats,  bears,  foxes,  monkeys,  fer- 
rets and  the  like,  that  are  not  ufed  for  provifion,  may  be 
ftolen  without  any  danger  of  death,  for  they  are  not 
vrithin  the  inconveniency  for  which  the  law  was  provi- 
ded.    H.  P.  C.  bb.     7  Co.  1 8.     1  Hawi.  P.  C.  93. 

But  to  Iteal  hawks  reclaimed  is  felony,  becaufe  they 
were  ufed  for  the  entertainment  of  noble  and  generous  per- 
fons,  and  were  carried  into  the  camp  for  diverfion  there  ; 
and  theretore  weie  conftrued  within  the  fame  provifion. 
3  /«/?.  109. 

Wherever  it  is  felony  to  fteal  beafts,  it  is  fo  in  rela- 
tion to  the  young  beafts,  becaufe  they  by  right  of  accef- 
(ion  follow  the  condition  of  the  dams.     3  /«/?.  109. 

2.  Haw  far  the  goods  ought  to  belong  to  another,  and 
what  Jhall  be  deemed  a  felonious  and  fraudulent  taking,  and 
'.arrying  away. 

The  taking  of  goods,  whereof  no  one  had  a  property 
It  the  time,  cannot  be  felony  ;  and  therefore  he  who 
:akes  away  treafure  troVe,  or  a  wreck,  waif  or  ftray, 
jetore  they  have  been  feized  by  the  perfons  who  have  a 
•ight  thereto,  (hall  only  be  puniflied  by  fine,  i^c.  3 
hj}.  109.     H.  P.  C.  b-j.     I  Haw.  P.  C.  93. 

If  one  takes  fifli  in  a  river,  or  other  great  water, 
vherein  they  are  at  their  natural  liberty,  he  is  not  guilty 
)f  felony  ;  but  he  who  takes  them  out  of  a  trunk  or 
)9nd  is  guilty  of  felony,  becaufe  being  thus  fecured,  the 
)arty  hath  the  dominion  of  them.  Owen  20.  3  Inji. 
109.     H.  P.  C.  97. 

And  for  this  reafon  there  can  be  no  doubt  but  that 
;he  taking  of  domeftick  beafts,  as  horfes,  mares,  colts, 
5"^.  or  of  any  creatures  whatfoever,  which  are  do- 
nita  natures^  and  fit  for  food,  as  ducks,  hens,  geefe, 
;urkeys,  peacocks,  or  their  eggs,  or  young  ones,  is  fe- 
ony.     H.  P.  C.  68.      3  InJl.  109.     i  Haw.  P.  C.  94. 

But  a  perfon  who  takes  any  creatures,  though  fera 
itatura,  if  they  be  fit  for  food,  and  reduced  to  tamenefs, 
and  known  by  him  to  be  fo,  is  guilty  of  felony  ;  alfo 
by  the  better  opinion,  it  is  felony  to  fteal  wild  pigeons  in 
a  dove-houfe  (hut  up,  or  hares  or  deer  in  a  houfe,  or 
even  in  a  park,  inclofed  in  fuch  a  manner,  that  the  owner 
may  take  them  whenever  he  pleafes,  without  the  leaft 
danger  of  their  efcaping  ;  in  which  cafe  they  are  as  much 
in  his  power,  as  fi(h  in  a  pond,  or  young  pigeons,  or 
hawks  in  a  neft,  i^c  the  taking  of  which  feems  agreed 
to  be  felony.  3  InJl.  109.  7  Co.  17.  H.  P.  C.  86. 
I  Haw.  P.  C.  94.  • 

Alfo  the  taking  away  fwans  marked  or  pinioned,  or 
thofe  which  aie  unmarked,  if  kept  in  a  pond  or  pri- 
vate river,  is  felony.     H.  P.  C.  68.      i  Haw.  P.  C.  94. 

Alfo  it  is  faid,  that  there  may  be  felony  in  taking 
goods,  the  owner  whereof  is  unknown  ;  in  which  cafe 
the  King  (hall  have  the  goods,  ami  the  ofFender  (hall  be 
indidled  fur  taking  loua  cujujdam  hominis  ignoti ;  and  it 
feems,  that  in  feme  cafes,  the  law  will  rather  feign  a 
property,  where  in  ftriiStnefs  there  is  none,  than  fufFer 
an  ofFender  to  efcape  ;  and  therefore  it  is  faid,  that  he 
who  takes  away  the  goods  of  a  chapel  or  abbey  in  time  of 
vacation,  may  be  indidled  in  the  firft  cafe  for  ftealiiig 
hna  capellte,  being  in  the  cuftody  of  fuch  ar^d  fuch; 
and  in  the  fecond,  for  ftealing  bona  downs  is  ccclc/ia,  &c. 
,  and  a  foitiori  therefore  it  follows,  that  he  who  fteals 
i  goods  belonging  to  a  parifli  church,  njay  be  indided  for 
'     Vol.  II,  N*'.  ico. 
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ftealing  bona  parochianorum ;  and  it  hath  been  adjudged, 
that  he  who  takes  ofF  a  fhrowd  from  a  dead  corps,  may 
be  indidled,  as  having  ftolen  it  from  him,  who  was  the 
owfter  thereof  when  it  was  put  on,  for  a  dead  man  caa 
have  no  property.     I  Haw.  P.  C.  94. 

There  is  alfo  a  fpecial  cafe,  in  which  a  man  may  be 
guilty  of  felony  in  ftealing  goods,  the  abfolute  property 
whereof  is  in  himfelf ;  as  where  one  who  has  delivered 
goods  to  a  carrier  or  taylor,  &c.  afterwards  with  an  in- 
tent to  charge  fuch  carrier  or  taylor,  fraudulently  and 
fecretly  takes  them  away.  Cro.  EHz.  536.  Aloor,  pi. 
981.     Keilw.  70. 

To  conftitute  an  ofFence  felony,  it  is  not  fufKcient 
that  there  be  a  fraud  and  intent  to  fteal,  unlefs  there  be 
alfo  a  taking,  for  all  felony  includes  trefpafs,  and  every 
indidlment  for  larceny  muft  have  both  the  words  cepit  i^ 
afportavit ;  and  therefore  if  there  be  no  trefpafs  in  taking 
the  goods,  there  can  be  no  felony  in  carrying  them 
awav.     H.  P.  C.  61.      i  Hawk.  P.  C.  89. 

Therefore  if  a  perfon  finds  goods,  and  converts 
them  to  his  own  ufe,  animo  furandi,  yet  he  is  not  guilty 
of  felony.     3  /«/?.  103.     H.  P.  C.  61. 

So  if  a  perfon  who  has  a  limited  property  in  the  goods, 
as  one  who  has  goods  delivered  to  him  to  keep,  a  carrier 
who  has  a  box  delivered  to  him  to  carry  to  a  certain 
place,  or  a  taylor  who  has  cloth  delivered  to  him  to 
make  into  a  fuit  of  cloaths ;  for  here  the  party  injured 
muft  feek  redrefs  by  civil  adlion,  and  muft  abide  the  folly 
of  his  own  adl  in  placing  confidence  in  the  perfon  who 
was  guilty  of  the  breach  of  truft.  S.  P.  C.  25.  a.  3 
/«/?.  108, 

But  though  if  I  fend  a  box  to  the  carrier,  and  the 
carrier  fells  it,  this  is  not  felony  ;  yet  if  the  box  be 
broke  open,  and  the  goods  in  it  carried  away,  it  is  fe- 
lony ;  for  he  hath  property  in  the  box  to  carry  it  to  the 
place  appointed,  but  he  hath  no  property  in  the  goods  in 
the  infide,  for  that  I  have  referved  in  my  own  power, 
having  locked  it  up  out  of  the  power  of  the  carrier  to 
whom  it  is  fent ;  for  no  man  hath  property  that  is  fhut 
out  from  the  command  of  the  thing  to  which  he  pre- 
tends ;  fo  if  a  carrier  carries  the  goods  to  the  place,  and 
then  fteals  them,  this  is  felony  ;  becaufe  the  property  is 
determined  when  the  goods  are  come  to  the  place  ap- 
pointed ;  befides,  it  is  for  publick  convenience  that  the 
infide  of  the  box  fliould  be  thus  fecured  ;  otherwife  the 
carrier  might  fteal  the  things  contained  in  the  box,  and 
yet  deliver  the  box  itfelf,  which  would  not  be  of  very 
eafy  difcovery.  S.  P.  C.  25.  a.  Kelyng  35,  i  Rol. 
Abr.  -ji. 

He  who  hath  the  bare  charge  of  goods,  as  a  (hep- 
herd  has  of  (heep,  or  a  butler  of  plate,  or  that  has  only 
the  fpecial  ufe  of  goods,  as  a  gueft  in  an  inn,  and  not 
the  polFeflion,  may  be  guilty  of  larceny,  in  fraudu- 
lently taking  them  away,  for  the  offence  comes  as  pro- 
perly under  the  word  ctpit,  and  the  fraud  is  as  fecret, 
and  the  villany  more  bafe  than  if  it  had  been  done  by  a 
ftranger.     Moor  246.     Poph.  84.      i  Haw.  P.  C.  90. 

If  he  who  intending  to  fteal  goods,  obtains  a  delivery 
of  them  from  the  (herifF,  by  virtue  of  a  replevin,  or  by 
way  of  execution  of  a  judgment  obtained  by  impofiiion 
on  a  court,  without  any  colour  of  title,  by  falfe  afHda- 
vits,  i^c.  he  may  be  indidled  as  having  felonioufly  taken 
them  ;  for  the  law  will  not  indure  to  have  its  juftice 
eluded  by  fuch  (hameful  evafion.  3/"/?.  108,  H.  P. 
C.  63.     Kelyng  43,      i  Sid.  254.     Raym.  i-]b. 

Alfo  he,  who  fteals  goods  from  one  who  had  ftole 
them  from  me,  may  be  indidled  as  having  ftolen  them 
from  me  ;  becaufe  in  judgment  of  law  both  the  pofTeflion 
and  property  of  them  was  always  in  me  ;  and  for  this 
caufe,  he  that  fteals  goods  in  the  county  of  A.  and  car- 
ries them  into  that  of  B.  may  be  indicted  in  either,  i 
Haw.  P.  G.  90. 

It  was  formerly  a  doubt,  whether  a  lodger,  by  reafon 
of  the  fpecial  property  he  had  in  the  furniture  of  his 
lodgings,  could  be  guilty  of  felony  in  taking  them  away  ; 
but  now  by  the  3  £3"  4  If^.  ^  M.  cap.  9.  it  is  enadkd. 
That  if  any  perfon  or  pcifons  (hall  take  away  with  an 
intent  to  fteal,  imbezil,  or  purloin  any  chattel,  bedding 
or  furniture,  which  by  contradl  or  agreement  he  or  they 
4  X  ?.ie 
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are  to  ufe,  or  (hall  be  let  to  him  or  them  to  ufe  in  or 
with  fuch  lodging,  fuch  taking,  imbeziling  or  purloining, 
fhall  be  to  all  intents  and  purpofes  taken,  reputed  and 
adjudged  to  be  larceny  and  felony,  and  the  offender  (hall 
fuffer'as  in  cafe  of  felony.     Kelyng  24.      i  Shoiv.  50,  57. 

I  Haw.  P.  C.  91. 

Aitho'  the  word  afportavit  be  necefiary  m  every  in- 
dlflment  for  this  fpecies  of  felony,  yet  the  felony  lies  in 
the  very  firfl  ad  of  removing  the  property  ;  for  if  the 
felon  be  caught  in  the  ad  of  carrying  the  goods  away  be- 
fore he  is  out  of  t'  e  houfe,  it  is  felony  ;  for  the  ad  of 
the  mind  declared  by  fubfequent  fads  makes  the  crime. 
3  hj}.  108.     2  Vent.  215.      1  Haivk.  P.  C.  92. 

Hence  it  ha'.h  been  adjudged,  that  where  a  gueft  having 
taken  off  the  (beets  from  his  bed  with  an  intent  to  (leal 
them,  carried  them  into  the  hall,  and  was  apprehended 
before  he  could  get  out  of  the  houfe,  was  guilty  of  lar- 
ceny.    3  In/f.  109.     Dalt.  c.  102.      I  Haw.  P.C.  92. 

So  where  a  perfon  having  taken  a  horfe  in  a  clofe,  with 
an  intent  to  (teal  him,  was  apprehended  before  he  could 
get  him  out  of  the  clofe.     3  Infi.  109. 

So  if  a  perfon  pulls  off  the  wool  from  another's  flicep, 
or  ftrips  their  (kins  with  an  intent  to  fteal  them,  he  is 
guilty  of  felony.     Crom.  36. 

Alfo  where  a  perfon  intending  to  fteal  plate,  took  it 
out  of  a  trunk,  wherein  it  was,  and  laid  it  on  the  floor, 
but  was  furprized  before  he  could  carry  it  away  j  and  it 
was  adjudged  felony.     Kelynge  31. 

3.  IVhere  the  offender  is  or  is  not  excluded  his  clergy,  er 
is  to  be  tranfported. 

By  the  Common  law,  a  perfon  guilty  of  any  crime, 
which  fubjeded  him  to  the  lofs  of  life  or  member,  was 
allowed  his  clergy,  except  in  high  treafon  and  facrilege. 

I I  Co.  29.     2  /«/?.  634.     See  2  Hawk.  P.  C.  337,  iffc. 
And  therefore  it  may  be  laid  down  as  a  good  general 

rule,  that  wherever  a  perfon  is  denied  the  benefit  of  his 
clergy,  as  he  is  in  petit  treafon,  murder,  robbery,  bur- 
glary, arfon,  &c.  that  fuch  denial  mufl:  be  grounded  on 
fome  ad  of  parliament,  which  excludes  him  from  the 
benefit  of  it.     H.  P.  C.  232.     2  Haw.  P.  C.  342. 

It  is  alfo  a  general  rule,  that  where  an  offence  is  made 
felony  by  flatute,  it  (hall  have  the  benefit  of  clergy,  unlefs 
exprcfsly  excluded.     2  Haw.  P.  C.  342. 

So  where  a  perfon  is  denied  the  benefit  of  the  clergy  in 
refped  of  a  ftatute  excluding  it  from  the  crime  charged 
againft  him,  the  jndidment  or  appeal,  and  the  evidence 
thereon,  muft  exprefsly  bring  his  cafe  within  the  words 
ef  fuch  flatute.     2  Hawk.  P.  C.  342. 

A  ftatute,  by  excluding  principals  from  their  clergy, 
doth  not  thereby  exclude  the  acceffaries  before  or  after, 
bf  Jic  e  converfo,  and  a  ftatute  generally  excluding  thofe 
who  (hall  be  found  guilty  of  murder,  robbery  or  bur- 
glary, or  other  crime,  without  faying  any  thing  of  ac- 
ceffaries, (hall  be  conftrued  to  intend  principals  only. 
2  Hawk.  P.  C.  342. 

Where  clergy  is  allowable,  thofe  who  ftand  mute,  or 
challenge  above  twenty,  or  are  outlawed,  are  as  much 
intitled  to  it,  as  thofe  who  are  convided.     2  Haw.  P.  C. 

343- 

Alfo  a  ftatute,  by  taking  away  clergy  from  thofe  who 
fhall  be  found  guilty,  doth  not  thereby  take  it  from  thofe 
who  ftand  mute,  or  challenge  above  twenty,  or  are  out- 
lawed ;  but  a  ftatute  taking  it  from  thofe  who  (hall  be 
found  guilty,  extends  as  well  to  thofe  who  (hall  confcfs 
themfelvcs  guilty  upon  record,  as  to  thofe  who  (hall  be 
found  guilty  by  verdid.     2  Haw.  P.  C.  343. 

But  what  we  are  chiefly  to  take  notice  of  here  are  the 
feveral  cafes,  in  which  by  ftatute  the  benefit  of  the  clergy 
is  taken  away  from  this  fpecies  of  felony  called  larceny  : 
And  firft,  by  the  8  Eliz.  cap.  4.  it  is  enaded.  That  no 
perfon,  who  (hall  be  indided  or  appealed  for  felonious 
taking  any  money,  goods  or  chattels  from  the  perfon  of 
any  other,  privily  without  his  knowledge,  in  any  place 
whatfoever,  and  thereupon  found  guilty  by  verdid  of  12 
men,  or  (hall  confefs  the  fame  upon  his  or  their  arraign- 
ment, or  will  not  anfwer  diredly  to  the  fame,  according 
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to  the  laws  of  the  realm,  or  (hall  ftand  wilfully,  or  of 
malice,  or  obftinately  mute,  or  challenge  peremptorily 
above  the  number  of  twenty,  or  (hall  be  upon  fuch  in- 
didment  or  appeal  outlawed,  fliall  be  admitted  to  his 
clergy. 

By  the  firft  of  Ed.  6.  cap.  12.  and  2  ti?  3  Ed.  6.  cap. 
33.  Horfe-ftealers  are  excluded  the  benefit  of  their  clergy^ 
and  by  the  latter  of  thefe  ftatutes  it  is  enaded.  That  all 
perfons  felonioufly  taking  or  ftealing  any  horfe,  gelding  or 
mare,  (hall  not  be  admitted  to  the  privilege  of  the  clergy, 
but  (hall  be  put  from  the  fame  in  like  manner  and  form 
as  tho'  they  had  been  indided  or  appealed  for  felonious 
ftealing  of  two  horfes,  two-geldings  or  two  mares,  of 
any  other,  and  thereupon  found  guilty  by  verdid  of  la 
men,  or  confeffed  the  fame  upon  their  arraignment,  or 
ftand  wilfully,  or  of  malice  mute. 

By  the  10  (5"  11  IV.  3.  cap.  23.  All  perfons,  who 
by  night  or  day  (hall  in  any  (hop,  warehoufe,  coach- 
houfe  or  ftable,  privately  and  felonioufly  fteal  any  goods, 
wares  or  merchandizes  of  the  value  of  5  s.  or  more,  though 
fuch  (hop,  &c.  be  not  broke  open,  and  tho'  the  owner  or 
any  other  perfon  be  not  in  fuch  (hop,  ^c.  or  that  (hall 
affift,  hire  or  command  any  perfon  to  commit  fuch  of- 
fence, being  thereof  convid,  or  attainted  by  verdid  or 
corfeflTion,  or  being  indided  thereof,  (hall  ftand  mut^ 
or  challenge  above  twenty  of  the  jury,  (hall  be  excluded 
from  the  benefit  of  the  clergy. 

And  by  the  12  Ann.  cap.  7.  it  is  enaded,  That  every 
perfon,  who  fliall  felonioufly  fteal  any  money,  goods  or 
chattels,  wares  or  merchandizes  of  the  value  of  40^.  or 
more,  being  in  a  dwelling-houfe  or  outhoufe  thereunto 
belonging,  altho'  fuch  houfe  or  outhoufe  be  not  adually 
broken  by  fuch  offender,  and  altho'  the  owner  of  fuch 
goods,  or  any  other  perfon  or  perfons,  be  or  be  not  in 
fuch  houfe  or  outhoufe,  or  (hall  affift  or  aid  any  perfon 
or  perfons  to  commit  any  fuch  offence,  being  thereof 
convided  or  attainted  by  verdid  or  confeflion,  or  being 
indided  thereof  (hall  ftand  mute,  or  (liall  peremptorily 
challenge  above  the  number  of  twenty  returned  to  be  of 
the  jury,  (hall  be  abfolutely  debarred  of  and  from  tht 
benefit  of  the  clergy,  &c.  provided,  that  nothing  in  this 
ad  (hall  extend  to  apprentices  under  the  age  of  fifteen 
years  who  (hall  rob  their  matters  as  aforefaid. 

By  the  22  Car.  2.  cap.  5.  it  is  enaded,  That  no  per- 
fon who  fhall  be  indided  for  felonioufly  cutting  and  taking. 
ftealing  or  carrying  away  of  any  cloth  or  woollen  manu- 
fadures  from  the  rack  or  tenter  in  the  night-time,  and 
thereupon  found  guilty  by  the  verdid  of  twelve  men,  or 
(hall  confefs  the  fame  on  arraignment,  or  will  not  anf^wei 
diredly  to  the  fame  according  to  the  law  of  the  realm,  or 
(hall  ftand  wilfully  of  malice  mute,  or  challenge  peremp- 
torily above  the  number  of  twenty,  or  (hall  be  upon  fuch 
indidment  outlawed,  fliall  be  admitted  to  the  benefit  of 
the  clergy ;  and  by  the  fame  ad,  to  fteal  or  imbezil  any 
of  his  Majefty's  fail-cloth,  cordage  or  any  other  of  bis 
Majefty's  naval  ftores,  is  excluded  the  benefit  of  the 
clergy. 

It  is  enaded  by  4  Geo.  i.  cap.  ir.  and  6  Geo.  1,  cap. 
23.  "  That  wliere  any  perfon  or  perfons  (hall  be  con- 
vided of  grand  or  petit  larceny,  or  any  felonious  ftealing 
or  taking  of  money,  goods  or  chattels,  either  from  the 
perfon  or  in  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  (hall  be  intitled  to  the  be- 
nefit of  the  clergy,  and  liable  only  to  the  penalties  of 
burning  in  the  hand  or  whipping,  (except  perfons  con- 
vided for  receiving  or  buying  ftolen  goods,  knowing 
them  to  be  ftoLn,)  it  (hall  and  may  be  lawful  for  the 
court  before  whom  they  were  convided,  or  any  court, 
held  at  (he  fame  or  any  other  place,  with  the  like  au- 
thority, if  they  think  fir,  inftead  of  ordering  any  fuch 
offenders  to  be  burnt  in  the  hand,  or  whipt,  to  order  and 
dired  that  fuch  offenders  fliall  be  fent,  as  foon  as  conveni- 
ently may  be,  to  fome  of  his  Majefty's  colonies  and  plan- 
tations in  America  for  the  fpace  of  feven  years  ;  and  that 
court  before  whom  they  were  convided,  or  any  fubfe- 
quent court,  with  like  authority  as  the  former,  (hall  have 
power  to  convey,  transfer  and  make  over  fuch  offenders, 
by  order  of  court,  to  the  ufe  of  any  perfon  or  perfons 
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who  ftall-contra^t  for  the  peiformance  of  fuch  tranfpor- 
tation  to  him  or  them,  and  his  and  their  afligns,  for 
fuch  term  of  feven  years;  and  where  any  perfon  fliall 
be  convi(3ed  fjr  any  crimes,  for  which  they  are  excluded 
their  clergy,  and  the  King  fliall  extend  his  mercy  to 
them  upon  condition  of  tranfportation  to  any  part  of 
America,  and  fuch  intention  of  meicy  be  fignified  by  a 
principal  fecretary  of  ftate,  it  fliall  be  lawful  for  any 
court  havin"  proper  authority  to  allow  fuch  offenders 
the  benefit  of  a  pardon,  to  order  and  dire£l  the  like  tranf- 
portation  to  any  perfon,  who  will  contra<5t  for  the  per- 
formance thereof,  of  any  fuch  oftenders ;  as  alfo  of  any 
perfon  convidl  of  receiving  or  buying  ftolen  goods, 
knowing  them  to  be  ftolen,  for  the  term  of  fourteen 
years,  in  cafe  fuch  condition  of  tranfportation  be  general, 
or  elfe  for  fuch  other  time  as  fliall  be  made  part  of  fuch 
condition ;  and  fuch  perfon  fo  contrafling,  and  his  af- 
(igns,  fliall  have  an  intereft  in  the  fervice  of  the  faid  of- 
fenders for  fuch  term  of  years  ;  and  if  any  fuch  offender 
return  into  Great  Britain  or  Ireland,  before  the  end  of 
his  term,  he  fhall  be  liable  to  be  puniflied  as  any  perfon 
attainted  of  felony,  without  the  benefit  of  clergy,  isfc. 
provided,  that  the  King  may  pardon  and  difpenfe  with 
any  fuch  tranfportation,  and  allow  of  the  return  of  fuch 
offender,  paying  his  owner,  at  the  time,  fuch  fum  as 
(hill  be  adjudged  reafonable  by  any  two  juftices  of  the 
peace,  where  fuch  ov/ner  dwells,  and  where  any  fuch 
offenders  fliall  be  tranfported,  and  fliall  have  ferved  their 
terms,  fuch  fervices  fliall  have  the  efFed  of  a  pardon,  as 
for  the  crimes  for  which  they  were  tranfported." 

And  it  is  further  enafled,  "  That  every  fuch  perfon, 
:o  whom  any  fuch  court  fhall  order  any  fuch  offenders  to 
«  transferred  or  conveyed,  fhall,  before  fuch  offenders 
hall  be  deliver'd  to  them,  contraft  with  fuch  perfon  as 
hall  be  appointed  by  fuch  court,  ai  d  fhall  give  fufHcient 
'ecurity,  to  the  fatisfaflion  of  fuch  court,  for  the  tranf- 
)orting  fuch  offenders  to  fome  plantation  in  America,  to 
)e  ordered  by  fuch  court,  and  the  procuring  an  authen- 
ick  certificate  from  the  governor,  or  chief  cuftomhoufe 
)fficer,  of  the  place  of  the  landing  of  fuch  offenders,  iffc. 
nd  their  not  returning  by  the  wilful  default  of  fuch  con- 

And  it  is  further  enaffed  by  the  6  Geo.  i.  cap.  23. 
«  That  the  court  may  nominate  two  or  more  juftices  of 
he  peace,  for  the  place  where  fuch  offenders  fliall  be 
onvifted,  who  Qiall  have  power  to  contrafl  with  any 
lerfon  or  perfons  for  the  performance  of  the  tranfporta- 
ion  of  fuch  offenders,  and  to  order  fuch  and  the  like  fe- 
:urity,  as  the  faid  former  aft  diredls,  to  be  taken  by 
irder  of  court,  and  to  caufe  fuch  felons  to  be  delivered 
0  fuch  contraftors ;  which  faid  contrafts  and  fecurity 
hall  be  certified  by  the  faid  juftices  to  the  next  court, 
leld  with  like  authority,  to  be  filed,  (slc. 

And  it  is  further  enadled,  "  That  all  charges,  in  or 
ibout  fuch  contrafts,  iJc.  fliall  be  born  by  each  county, 
^c.  for  which  the  court  was  held,  and  that  the  refpedive 
;reafurers  fliall  pay  the  fame,  and  that  all  fecurities  for 
;ranfportation  fhall  be  by  bond,  in  the  name  of  the 
:lerk  of  the  peace,  i^c.  and  the  money  recovered  fhall  be 
:o  the  ufe  of  the  refpe£iive  counties. 

And  it  is  further  enaiSled,  "  That  the  perfons  fo  con- 
trafting,  i!fc.  may  carry  fuch  offenders  towards  the  fea- 
port,  isle,  and  that  if  any  perfon  fhall  refcue  fuch  offen- 
ders, or  aid  them  in  making  their  efcape,  &c.  they  fhall 
be  deemed  guilty  of  felony  without  clergy  ;  and  that  if 
jny  felon  ordered  for  tranfportation  fhall  be  afterwards  at 
large  within  any  part  of  Great  Britain,  without  fome 
lawful  caufe,  before  the  expiration  of  his  term,  and  be 
lawfully  convided  thereof,  he  fhall  fuffer  death  without 
clergy,  and  be  tried  before  juftices  of  affife,  oyer  and  ter- 
miner, or  gaol  delivery  for  the  county  where  he  fhall  be 
ipprehended,  iS/c.  or  from  whence  he  was  ordered  to  be 
tranfported,  i^c.  and  that  the  clerk  of  afSfe,  and  clerk  of 
the  peace,  where  fuch  orders  of  tranfportation  fhall  be 
made,  (hall  on  requeft  of  the  profecutor,  bfc.  certify 
briefly  a  tranfcript,  containing  the  tenor  of  every  indidl- 
ment,  convi£lion  and  order  of  tranfportation,  to  the 
juftices  of  afTife,  i^c,  which  fliall  be  fufficient  proof  of 
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fuch  conviflion  and  order  of  tranfportation.   See  (fctcfg^j 

ifftonp. 

Slamarttint,  The  larder,  or  place  where  the  lard  and 

meat  were  kept. Tenentes  de  Pidington  eariabunt  fa- 

Lrn  domini  de  foro  ubi  emptus  fiierit  ad  lardarium  domini, 
Paroch.  Antiquit.  pag.  496.  Whence  larderarius  Rigis, 
the  King's  larderer,  or  clerk  of  the  kitchen.  Cowell^ 
edit.   iTi-l. 

3laCtiittg#tnonei'.  in  the  manor  of  Bradford  in  com, 
Jf'ilis,  the  tenants  pay  to  their  landlord  a  fmall  yearly 
rent  by  this  name  ;  which  is  faid  to  be  for  liberty  to  feed 
their  hogs  with  the  maft  of  the  Lord's  woods  ;  the  fat  of 
a  hog  being  called  lard.  Tliis  was  called  lardarium  iri 
old  charters,  JS"  decimam  lardarii  de  Haga.  MonalV.  i 
tom.  321.  And  thofe  were  called  lardarii,  who  were 
the  chief  of  the  lardery,  viz.  Rogeruni  lardararium  fuitm. 
Eadmerus,  lib.  3.  pag.  66.  It  feems  to  have  been  rather 
a  commutation  for  fome  cuftomary  fervice  of  carrying 
fait  or  meat  to  the  Lord's  larder.     Covvell,  edit.  1727. 

ILaroniS,  L  the  French  word  for  thieves.  In  the  fta- 
tute  for  view  o(  fra>.k-ptedge,  made  18  Ed.  2.  che  four- 
teenth article,  to  be  given  in  charge  at  a  leet,  is  of  petty 
larsiis,  as  of  geefe,  hens,  &c. 

^nflatinU0,  Is  often  mentioned  in  TValJingham,  and 
fignifies  afTallins  or  murderers,  Anno  1271. 

3latt,  (Sax.)  Hlajlan,  onerare,  lid,  (Fr  )  S'gnifies  a 
burden  in  general,  and  particularly  a  certain  weight  or 
mejfure.  As  a  laji  of  pitch,  tar  or  afhes,  contains  four- 
teen barrels.  32  Hen.  8.  cap.  14.  A  lojl  of  hides  or 
fkins,  twelve  dozen.  I  'jac.  cap.  23.  A  lajl  of  cod 
fifh,  twelve  barrels.  j^Car.  2.  cap.  7.  A  la/l  of  her- 
rings contains  twenty  cades,  or  thoufand  ;  every  thou- 
fand,  ten  hundred  ;  and  every  hundred  fix  fcore.  A 
Iq^  of  cole-feed  is  ten  quarters  and  a  half;  and  the 
like  of  oats.  A  la/i  of  corn,  or  rape-feed,  is  ten  quar- 
ters;  in  fome  parts  of  England,  they  reckon  twenty-one 
quarters  to  a  la/I  of  corn.  A  lajl  of  wood  is  twelve 
facks.  A  lajl  of  leather  is  twenty  dickers,  and  every 
dicker  ten  fkins.  Of  unpacked  herrings,  eighteen  bar- 
rels make  a  /a/?.  A  laJl  of  pilchards  is  ten  thoufand.  A 
Iq/l  of  powder  is  twenty-four  firkins,  every  firkin  weigh- 
ing a  hundred  pounds.     Coivell,  edit.   1727, 

LaJI  alfo,  in  the  marjhes  of  Eaft  Kent,  fignifies  a  court 
held  by  twenty-four  jurats,  and  fummoned  by  the  two 
bailiffs  thereof,  wherein  they  make  orders,  lay  and  levy 
taxes,  impofe  penalties,  i^c.  for  prefervation  of  the  faid 
marjhes.     See  the  Hift.  of  imbanking  and  draining,  fol.  54. 

llaUage,  ILCftage,  and  netting,  {Lafiagitm,  from 
the  Sax.  Laft,  i.  e.  onus)  A  culfom  exacted  in  fome 
fairs  and  markets  to  carry  things  bought  where  one  will, 
(according  to  Raftal.)  But  in  21  Rich.  2.  cap.  i8.  it  is 
taken  for  the  ballaft  or  lading  of  a  fhip.  Laftage,  fays 
another  author,  is  properly  that  cuftom  which  is  paid 
for  wares  fold  by  the  laft,  as  herrings,  pitch,  &c.  Laft- 
age was  alfo  ufed  for  garbage,  rubbifh  or  fuch  like  filth, 
as  appears  by  Claitf.  16  R.  2.  dorf.  11.  Cowell,  edit. 
1727. 

3la9fage  ant)  ianattagC,  Regulated  in  the  river 
Thames,   6  Geo.  2.   c.  29. 

3lafl  l)Cit,  (UUimus  hares,)  Is  he  to  whom  land 
comes  by  efcheat  for  want  of  lawful  heirs,  that  is,  the 
Lord  of  whom  they  held  in  fome  cafes,  but  in  others 
the  King,  ^'pp^  ■^^•*'  omnium  haredum  ultimas  eft,  uti 
oceanus  omnium  Jluviirum  receptaculum.  Bradt.  lib.  7. 
cap.  17. 

Jtatcra,  Sides- men,  companions,  afTiflants.  Cowell j 
edit.   1727. 

ILatCraUC,  To  lie  fideways,  in  oppofition  to  lying 
endways.     Cowell,  edit.   1727. 

ILatlje  or  3LCtI),  (laftum,  leda)  Sax.  lathe.  Is  a  great 
part  of  a  county,  fometimes  containing  three  or  more 
hundreds  or  wapentakes  ;  as  it  is  ufed  in  Kent.  SuoquS 
olim  fubaudiens  magiftratui  quern  ledgrevium  apellabant.  Et 
quod  Anglice  vocabant  3  vel  4  hundreda,  ifti  vocabant  thri- 
hinga.  In  quibufdam  vero  provinciis,  Anglice  vocabant 
laeth,  quod  ifli  dicunt  trihinge.  ^od  autem  in  trihinge 
definiri  non  poterat,  ferebatur  in  fey  ram,  i.  e.  in  curiam 
comitatus :  LL.  Edw.  Conf,  cap.  35.     £t  fint  quieti  de 

feilis 


L     A     T 

jeclh  comitatum,  leth,  'hundred,  is"  cuxllih  vicccomituuifi. 
Tar.  I  H.  4.  part.  8.  m.  8. 

3latl;?e\jc  or  JLcingrcDc,  or  2!:i)?itl;niijrcl3C,   An 

officer  under  the  Saxon  government,  who  had  authority 
•over  the  third  part  of  the  country,  or  three  or  more  hun- 
dreds or  wapentakes  :  Whofe  territory  was  thereupon 
Cilled  a  tithing,  otherwife  a  hid  or  leithcn,  in  which 
manner  the  county  of  Kent  is  yet  divided,  and  the  rapes 
in  SuJJ'ex  feem  to  anfwer  the  fame;  and  perhaps  the  Rt- 
'dings  in  Yorijlire  being  now  corruptly  fo  called  for  tri- 
dings  or  titbings.  Thofe  matters  that  could  not  be  de- 
termined in  the  hundred  court,  were  thence  brought  to 
the  triihring  where  all  the  principal  men  of  three  or 
more  hundreds,  being  aflembled  by  the  authority  of  the 
Lathreve  or  Tritbingreve,  did  debate  and  decide  it  ;  or  if 
they  could  not,  did  then  fend  it  up  unto  the  county 
court  to  be  there  finally  determined.  Vid.  Spclman's  an- 
iitnt  Government  of  England.      Cowell,  edit.    1 7  27. 

Ulatimcr,  Is  ufed  by  Sir  Edivard  Coke  for  aft  interpre- 
ter, 2  par.  Inft.  fol.  515.  It  feems  that  the  word  is 
fniftaken,  and  (liould  be  latiner,  becaufc  heretofore  he 
that  undetfiood  Latin,  which  in  the  time  of  the  Romans 
was  the  prevailing  language,  might  be  a  good  interpreter. 
Camden  agrees,  that  it  fignifies  a  Frenchman  or  interpre- 
ter, and  fays  the  uord  is  ufed  in  an  old  inquiiltion.  Bri- 
tan.  fol.  598,  and  may  be  derived  or  corrupted  from  the 
Fr.  latinier,  q.  d.  latiner.     Cowell,  edit,    1727. 

ILatin.  Words  which  pafs  under  the  name  of  Latin, 
are  of  four  forts,  i.  Good  Latin  allowed  by  gramma- 
rians. 2.  Words  fignificant,  and  known  to  the  fages  of 
the  law,  but  not  allowed  by  grammarians,  nor  having 
any  countenance  (A  Latin  ;  and  thefe  two  forts  are  within 
36  Ed.  3.  c,  15.  3.  Falfe  or  incongruous  Latin;  this 
(hall  abate  an  original  writ,  but  not  vitiate  any  judicial 
writ,  count-,  pleading  or  judgment,  (for  in  all  fuch  cafes 
falfe  Latin  fhall  be  amended  ;)  a  tnulto  fortiori,  it  (hall 
not  avoid  a  grant  or  any  deed,  t^c.  And  therefore  falfe 
Latin  nor  falfe  EngliJIj  will  avoid  a  grant  or  other  deed, 
when  the  intention  0/  the  parties  appears.  4.  Infenlibie 
words.  10  Rep.  133.  the  fecond  refolution  in  Ofborne^% 
cafe. 

Stat.  36  Ed.  3.  cap.  15.  ena£ts.  That  all  pleas  which 
fhall  be  pleaded  in  any  court  whatfoever  within  this 
realm,  fhall  be  pleaded,  (hewed,  defended,  anfwered,  de- 
bated and  adjudged  in  the  Englijh  tongue,  but  entered 
and  inrolled  in  the  Latin.  Howbeit,  the  laws  and  cuf- 
toms  of  this  realm,  as  alfo  the  term  and  procelTes,  (hall 
be  holden  and  kept  as  before  this  time  hath  been  ufed. 

Refolved,  that  this  (tatute  as  to  the  firft  branch  was 
introduflive  of  a  new  law,  but  as  to  the  other  branches 
they  are  declarative  of  the  ancient ;  for  of  ancient  time, 
and  before  the  conqueft,  the  original  writs,  and  all  the 
procefs  and  proceedings  upon  them,  were  entered  in  La- 
tin \  and  infinite  records  before  this  time  are  extant  en- 
tered in  Latin,  and  yet  for  the  better  illuftration  of  the 
truth,  a  deed  in  Englijh,  Latin  or  Dutch,  bfc.  may  be 
entered  either  in  a  plea  or  fpecial  verdi£t.  10  Rep.  132. 
b.  Mich.  1 1  Jac.  B.  R.  OJhorne'&  cafe. 

Falfe  Latin  (hall  not  quafh  an  inditStment,  nor  abate 
any  declaration  ;  for  altho'  the  original  writ  (hall  abate 
for  falfe  Latin,  yet  judicial  writs,  or  a  fine,  (hall  not 
be  impeached  for  falfe  Latin.  See  5  Co.  Rep.  Long's 
cafe.  But  if  the  word  be  not  Latin,  nor  a  word  allowed 
by  the  law,  as  vocabulum  artis,  (as  every  art  and  fcience 
bath  Jrs  proper  terms)  but  be  infenfible  ;  and  if  it  be 
in  a  material  point,  this  makes  the  indi6tment  infuffi- 
cient,  as  burgJariter,  murdrum,  felonice,  and  the  like, 
are  terms  of  art  well  known  in  the  law  ;  and  therefore 
if  thefe  words,  or  the  like,  be  miftaken  in  an  indidment, 
fo  that  in  a  material  place  there  is  an  infenfible  word, 
which  is  not  Latin,  nor  any  woid  known  in  the  law, 
this  will  make  the  indldment  vicious  and  infutficient. 
See  eugltflj. 

lldttnnrillS,  An  interpreter  of  Z<7///2;  Godwinus  Acci- 
pitrarius,  Hugo  Latinarius.      Domefday. 

iiatttat,  Is  the  name  of  a  writ,   whereby  all  men  in 

perfonal  aftions  are  cilled  originally  to  the  King's  Bench. 

F.N.  B.  H.  78.     And  it  hath  the  name,  as  fuppofing 

thxt  the  defendant  doth  lurk  and  lie  hid  j  and  therefore 
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being  ferved  with  this  writ,  he  muft  put  in  fecurity  fii't 
his  appearance  at  the  day,  for  Latitare  ejl  fe  malitiofe  oc- 
cuhare,  animo  f  audaridi  creditores  ftios  agere  voknles.  But 
the  true  oriaina!  of  this  writ  was  this  ;  In  ancient  time, 
whiie  the  King's  Bench  was  moveable,  and  followed  the 
King's  court,  the  cuftom  was,  upon  commencing  a  fuir, 
to  fend  forth  a  writ  to  the  (lierifF  of  the  county  where  the 
court  lay,  for  the  calling  him  in,  and  if  the  (herifF  re- 
turned, Non  ejl  inventus  in  halliva  mea,  i^c.  then  was 
there  a  fecond  writ  fued  forth,  that  had  thefe  words. 
Cum  te/latum  eft  quod  latitat,  \3c.  and  thereby  the  (herifF 
commanded  to  attach  him  in  another  place  where  he  mafr 
be  found.  Now  when  the  tribunal  of  the  King's  Bencli 
came  to  be  fettled  at  JVeJhninJler,  the  former  courfe  of 
writs  was  held  for  a  long  time,  firft  fending  to  the  fherilF 
of  Middlefex  to  fummon  the  party,  and  if  he  could  not 
be  found  there,  then  to  apprehend  him  wherefoever ;  but 
afterwards,  upon  pretence  of  eafing  the  fubjed,  and  ex* 
pediting  juftice,  it  was  contrived  to  put  both  thefe  writs 
into  one,  and  fo  to  attach  the  party  complained  of,  upon 
a  fuppofal  or  fiction,  that  he  was  not  within  the  county 
of  Middlefex,  but  lurking  elfewhere  ;  and  that  therefore 
he  was  to  be  apprehended  in  any  place  elfe,  where  he 
was  prefumed  to  lie  hid,  by  a  writ  directed  to  the  (herifF 
of  the  county  where  he  is  fufpected  to  be.  And  by  this 
writ  a  man  being  brought  in,  is  committed  to  the  mar- 
(hal  of  the  King's  Bench,  in  whofe  cuftody,  when  he  is, 
he  may  be  fued  upon  an  action  in  that  court.      Cowell. 

=llatrO,  (Latrocinium,)  He  who  had  the  fole  jurifdic- 
tion  in  a  particular  place  dt  latrone.  'Tis  mentioned  in 
Leg.  IV.  I.  viz.  Sciatis  quod  ahhati  Ailijl  focam,  teloneum 
13  latronem  habere  concedo.  So  in  Charta  Hen.  i.  apud 
Spelman,  facam  i3  focam  habere  in  totam  terram  fiam  bl 
latrocinium.  This  word  in  old  charters  is  frequently 
ufed  for  the  liberty  of  infangtheof,  or  privilege  of  ad- 
judging and  executing  of  thieves. 

JLatta,   A  lath.     Cowell,  edit.  l-Ji"]. 

ilaliatO^ium,  A  laundry,  or  place  to  wa(h  in.  There 
was  in  cathedral  churches  commonly  a  lavatory  in  the 
porch  or  entrance,  where  the  priefts,  and  other  officiatinj 
members  were  obliged  to  wa(h  their  hands,  before  the\ 
proceeded  to  divine  fervice.  Hence  in  the  ftatutes  o 
the  church  of  St.  Paul  in  London,  it  was  ordained,  L 
facrifta    lavatorium    in  vefiibulo   per  fervientes  frequente, 

mundari  faciat. Liber  Statut.  Ecci.  Paul.    London 

MS.  fol.  59.  6.     But  it  was  commonly  an  ewer. 

ilaitUarC,  To  advife,  or  rather  to  perfuade.  Et  lau 
datum  ejl  Regi  quaienus  confuetudines  jujias  non  auferrit 
Leg.  Edw.  Conf.  cap.  39.  So  in  Jeffery  Monmouth 
lib.  r.  cap.  6.  Laudo  igitur  ut  ab  eo  filiam  fuam  prima- 
genitam  pietalis  duci  nojiro  conjugem,  bfc.  So  in  Hovedtn 
pag.  729.  Laus  is  taken  for  advice,  viz.  Rex  Anglitc  aj- 
fgnabat  ei  in  terra  fua  ad  laudem  tf  coifiUmn  Regis  Fran- 
cice,  i3c.  Laudare  is  alfo  to  arbitrate.  Knighton,  pag 
2S'^7-  ^'^'^  laudator  fignifies  an  arbitrator.  Knighton 
2526. 

llauDltm,  An  arbitrament  or  award.  IValftng.  p.  6c 
Cowell,  edit.  1727. 

3La\)tna,  for  Labina,  Watry  land,  in  qua  quis  facil 
labitur.  'Tis  mentioned  in  Monaft.  Angl.  2  torn,  pag 
372.  In  aquis,  labinis,  is'  marifcis  fcepiffime  periclitantur, 

lLaiinCCgaj'?,  (Mentioned  in  Hat.  7  Rich.  2.  cap.  13. 
A  kind  of  ofFenfive  weapons  now  difuled,  and  prohibitet 
by  the  faid  (tatute. 

3La\3Cr;=bjCaU.  in  GlamorganflAre  and  fome  other  part 
of  JVales,  they  make  a  fort  of  food  of  a  fea-plant,  whid 
feems  to  be  the  oyfter-green,  or  fea  liverwort,  Thi 
they  call  Laver-bread.  Near  St.  David'i  they  call  i 
Lhavan  or  Lhawuan,  which  \  think  they  interpret  blacl 
butter. 

JlattrcIS,  Thofe  pieces  of  gold  which  were  coined  ii 
the  vear  1619,  with  the  King's  head  laureated,  wer 
thence  commonly  called  Laurels,  the  twenty  (hillin; 
piece  markt  with  xx,  the  ten  (hilling  piece  with  x,  th 
five  (hilling  piece  with  v.  Camdeni  Annal.  Jac,  i,  Mii 
Cowell,  edit,   1727. 

3la\J),  (Lex,)  In  the  general  fignification  is  plain,  an 
by  BraHon  thus  defined  ;  Lex  cjl  fanStio  jujla ,  jubens  he 
nrjla  tf  prohibms  contraria :  And  the  divine  fchoolma 
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ays,  Lex  human,;  ejl  qw.ddam  diclamen  tahouis,  quo  diri- 
untur  huinani  aflus.  This  in  our  land  liatl)  been  variable, 
"irft,  Molmtitius'i  laws,  tranflated  out  of  the  Briiijh 
jngue  into  Latin  by  GiUas,  of  wliich  wc  find  no  obfcure 
emnants  in  cur  laws  now  in  ufe.  See  Alag.  Chart,  cap. 
£5f  14.  Secondly,  Alitchenlage.,  mentioned  in  Camb. 
hit.  pag.  94  and  Polyd.  in  Hiji.  Angl.  lib.  5.  Thirdly, 
Veji-Saxonlti^e.  And  fourthly,  Danelage.  The  lavji 
ailed  Menbcrilage,  or  Mercian  laws,  were  compofed  by 
\4artia  Queen  of  the  Britons  ;  and  from  her  there  was 
province  called  Provincia  Merciorum.  Many  laws  were 
ubliflied  by  Ethelred  King  of  Kent.,  by  King  ha  and 
Wa:  But  Alfred,  who  fubdued  the  whole  kingdom,  having 
evifed  all  the  laws  of  his  predeceffors,  retained  thofe  which 
j?ere  moft  ufeful,  and  abolifhed  thofe  which  were  nor.  lo 
bat  I'C  was  called  Anglicarum  ligum  conditor  ;  anH  ''ir^e  laws 
/ere  called  U-'r/ffcnclagan.  But  this  kin '..'.  ,»  oeing  after- 
wards fubdued  i"  rho  D.t^cS,  f!i:;  introduced  another 
nv  called  Danelag,  uy  //Inch  their  people  were  gover- 
ed  ;  and  they  being  afterwards  deftroyed,  Edward  the 
^onfeffor,  out  of  the  former  lavjs,  compofed  that  which 
re  now  call  the  Common  law  ;  and  therefore  he  is  called 
y  our  hiftorians  AK^Hcarum  legiim  reftitutor.  Thefe 
\ws  were  only  general  cultoms  oblerved  through  the  na- 
on,  which  for  thAt  reafon  were  called  Common ;  and 
kewife,  becajfe  Leges  omnibus  in  commune  reddidit.,  to  be 
'bferved  by  all.  With  fuch  amendments  as  were  made  by 
is  father.  Cowetl,  edit.  1727. 
H^illiam  the  Firft,  did  not  enadt  many  new  laws.,  but 
jnfirmed  the  old,  viz.  St.  Edward's  laws  ;  and  abroga- 
:d  none  which  concerned  any  compoiition  or  mulfts  of 
Jinquents.  Cowell,  edit.  1727. 
At  prefcnt  the  law  of  England  is  divided  into  3  parts, 
,  The  Common  law,  which  is  the  moft  ancient  and  gene- 
li^wof  the  realm.  z.Statutes,  or  a£ls  of  parliament.  And 
.  Particular  cufloms.  I  fay  particular;  for  if  it  be  the 
:neral  cuftom  of  the  realm,  it  is  part  of  the  Common 
w,  Co.  on  Litt.  fol.  15.  b.  Law  hath  an  efpecial 
unification  alfo,  wherein  it  is  taken  for  that  which  is 
wful  with  us,  and  not  elfewhere :  As  tenant  by  the 
jirtefy  of  England,  13  Ed.  i.  3.  And  again,  to  wage 
w,  vadiare  legem,  and  to  make  or  do  law,  facere  legem. 
radton,  lib.  3.  traft.  2.  cap.  37.  When  an  a£lion  of 
;bt  is  brought  againft  one,  upon  fecret  agreement  or  con- 
aft,  as  in  an  aftion  of  detinue  for  goods,  money  or 
lattels,  lent  or  left  with  the  defendant,  the  defendant 
ay  wage  his  law,  if  he  will,  that  is,  fwear  certain  per- 
ns with  him,  that  he  detains  not  the  goods,  or  owes 
jthing  to  the  plaintiff,  in  manner  and  form  as  he  hath 
jxlared;  which  is  intended  by  law  to  be  only  in  cafe  of 
Le  plaintiff's  want  of  evidence,  and  when  he  cannot 
hove  his  furmife  by  any  deed  or  open  &&.  When  one 
\ages  his  law,  he  (hall  bring  with  him  fo  many  of  his 
Isighbours  as  the  court  (hall  afTign,  (Sir  Edward  Coke 
|iys  eleven,)  to  fwear  with  him,  that  they  think  in  their 
iinfciences  he  hath  fworn  truly.  And  this  law  was  ufed 
'1  adlions  of  debr,  without  fpecialty :  As  alfo  where  a 
lan  coming  to  court  after  fuch  a  time,  as  his  tenements, 
|ir  default,  are  feifed  into  the  King's  hands,  will  deny 
limfelf  to  have  been  fummoned.  Glanvil,  lib.  i.  cap. 
(sf'iz.  Kitchin,  fol.  164.  This  is  borrowed  from 
\hrmandy,  as  appeareth  by  tlie  Grand  Cujlumary,  cap.  85. 
iiut  Coke  in  his  4  Rep.  fol.  95.  Slade's  cafe,  fays,  it 
i)rings  originally  froai  the  Judicial  laiv  of  God,  alleging 
|)r  it  the  twenty-fecond  chapter  of  Exodus,  verfe  7. 
irhe  Feudijis  call  them  that  come  to  purge  the  defen- 
jants,  SacramemaUs,  lib.  Feud.  tit.  4.  fc£l.  3.  (J  tit.  10 
k  26.  And  the  Civilians  call  them  purgatores.  Spel- 
tan  fays.  Legem  vadiare  eft  cautionem  dare  de  perimptendo 
gis  exigcntiam  in  re  litigata,  ut  de  praftando  facramento 
i  mdiciam  diem  cum  IndiBo  confacramentalium  feu  conjura- 
rum  numero.  And  this  was  a  cuflom  anciently  ufed 
mong  the  Egyptians,  as  Boemus  in  his  treatife  De  Moribus 
Pentium  informs  u?.  Anciently  loga  was  ufed  as  Latin  for 
w,  as  Lagam  Regis  Edwardi  vobis  reddo,  &c.  Magna 
'harta.  Hen.  1.  i  Rich.  3.  cap.  2.  31  H.  6.  cap.  6. 
)^ir  Common  laws  are  properly  and  aptly  termed  Leges 
fnglia,  becaufe  they  arc  appropriate  to  this  kingdom  of 
■.ngland,  and  have  no  dependante  upon  any  foreign  law 
Vol.  II.  N°.  loi.  v  7         ^ 


LAW 

whatfocver.  Co.  Inft.  2  par.  c.  9.  Thefe  are  the  birth- 
right, and  the  moft  ancient  and  beft  inheritance  the  fub- 
je£ls  have.  Co.  on  Litt.  lib.  2.  cap.  12.  feei.  213.  and  in 
h  s  Preface  to  the  fixth  Report.  All  books  written  in  the 
law  are  either  hiftorical,  as  the  year  books  ;  Explanatory 
as  Staunford's  Treatife  of  the  Prerogative :  Mifcellaneous  as 
the  Abridgments ;  or  Monological,  being  of  one  certain 
fubjecS,  as  Staundford's  Pleas  of  the  Crown,  Lombard's 
Jujlice  of  Peace.  ?>se  Fulbeck's  Parallels,  cap.  i.  Ccwell, 
edit.    1727. 

Jlato  of  arms,  (Lex  armorum,)  Is  that  which  gives 
precepts,  how  rightly  to  proclaim  war,  to  make  and  ob- 
ferve  leagues,  to  afTault  the  enemy,  and  to  puni(h  offen- 
ders   n  the  camp.      Cowell,  edit.  1727. 

ILatofUap  (Lagedayam)  Is  otherwife  called  view  of 
frankpledge,  or  court- leet.  In  ftat.  i  Edw.  I.  cap.  4. 
it  is  ufed  for  the  county-court.  Et  quod  terra  ecrum  im- 
perpetuum  quieta  ftnt  de  feilis  comitatuum  i^  hundredorum 
noflrorum,  de  vifu  franci-plegii  £3"  lawdayorum,  de  turno  £5f 
auxilio  vicecomitum,  &c.  Charta  39  Hen.  3.  m.  5.  Una 
cum  omnibus  fenis  lagedayorum.  x.  fcriptor'.  This  lawday 
or  Lage-day,  was  properly  any  day  in  open  court,  and 
commonly  ufed  for  the  more  folemn  courts  of  a  county 
or  hundred.      Cowell,  edit.    1727. 

ilatUtng  of  OOgS.  Maftiffs  muft  be  lowed  tvtTf 
three  years,  Crcmp.  Jurif.  fol.  163.  that  is,  three  claws 
of  the  fore-foot  (hall  be  cut  off  by  the  (kin.  Char.  Fo- 
re/la,  cap.  6.  or  the  ball  of  the  fore-foot  cut  out.     See 

CEtpeottate  and  pcUcta. 

JLalUlcfS  court,  on  King's  Hill  zt  Rochford  in  Effcx, 
on  (Fednefday  mot n\ng,  next  after  Michaelmas-day,  at  cock- 
crowing,  is  held  z.  court,  vulgarly  called,  Ttje  lawlefs  court. 
They  whifper,  and  have  no  candle,  nor  any  pen  or  ink, 
but  a  coal,  and  he  that  owes  fuit  or  fervice,  and  appears 
not,  forfeits  double  the  rent  every  hour  he  is  mifling. 
This  court  belongs  to  the  honour  of  Ralegh,  and  is  de- 
nominated lawlefs,  becaufe  held  at  unlawful  or  lawlefs 
hours.  This  court  is  mentioned  in  Cam.  Britan.  tho' 
imperfefHy,  who  fays,  This  fervile  attendance  was  impo- 
fed  on  the  tenants,  for  confpiring  at  the  like  unfeafonabic 
time  to  raife  a  commotion.  Fol.  44  r,     Cowell,  ed.  1727. 

Jlatolcfg  man,  (Sax.  LaugheUfs  man,  exlex)  Is  other- 
wife  called  an  outlaw.  Pro  exlege  tenebitur,  cum  principi 
non  obediat  nee  Icgi,  £5?  t""'  utlagabitur  ftcut  ille  qui  eft  ex- 
tra legem,  ftc  ut  laughelefs  man.  Bra£ion,  lib.  3.  de  Co- 
rona, cop.  I r. 

3LatU  of  marCltlC,  (mentioned  in  flat.  27  Ed.  3. 
ftat.  2.  cap.  17.)  From  the  German  word  march,  i.  e. 
limes,  a  bound  or  limit ;  becaufe  they  that  are  driven  to 
make  ufe  of  this  law,  do  take  the  (hipping  or  goods  of 
that  people  of  whom  they  have  received  wrong  and  can- 
not get  ordinary  juftice,  when  they  can  take  them  with- 
in their  own  bounds  or  precinfls.  Coivell  edit,  lyi-j. 
See  IScp^tfallS. 

JLato^mcrcljant,  (Lex  Mercatoria,)  Is  become  a  part 
of  the  laws  of  this  realm  ;  for  if  there  be  two  joint- 
merchants  of  wares,  and  one  of  them  dies,  his  executor 
(hall  have  the  moiety ;  which  is  not  fo  in  the  cafe  of 
others  not  merchants.  Co.  on  Lit.  fol.  182.  Stat.  13 
Ed.  T,  /?(?/.  3.  and  27  Ed.  3.  cap.  8.  Charta  Mercatoria, 
31  Ed.  I.  m.  4.  grants  this  perpetual  privilege  to  mer- 
chants coming  into  this  realm  :  ^od  omnes  ballivi,  mt- 
niftri  fcriarum,  civitatum,  burgorum  i^  vil'arum  merca- 
toriarum  mercatoribus  ontediiiis  comparentihus  coram  eis 
celerem  jufticiam  facient  de  die  in  diem  ftne  dilatione,  fe- 
cundum  legem  mercatoriam,  de  univerfis  £3"  ftngulis  qua 
per  eandem  legem  poterunt  terminari. 

iLa\i3#p?orcciitugs.    See  digliO),  jB^orcfsj, 

JLatU  rpiritttal,  [Lex  fpintualis,)  Is  the  Ecclefsaftical 
law,  allowed  by  the  laws  of  this  realm,  which  is  not 
againft  the  Common  law,  (whereof  tlie  King's  prerogative 
is  a  principal  pan)  nor  ag.iinft  the  ftatutcs  and  cuftoms  of 
the  realm.  And  regularly,  according  to  fuch  Ecclefiaflical 
laws,  the  ordinary  and  other  ecclefiaftical  judges  do  pro- 
ceed in  caufes  within  their  co^nizmce.  Coke  on  Litt. 
344.  This  was  called  Law  Chriftian,  and  the  ecclefi- 
aftical court,  wherein  this  law  was  adminiftred,  was 
called  Curia  Chriftianitaiis ;  and  the  rural  dean,  who 
was  judge  or  prefident  of  the  court  within  his  own  di- 
4  Y  ftrift 
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firi^,  was  called  Decanus  Chri/iianitatls :  And  in  oppo- 
fition  to  this  law,  the  Common  law  was  called  Lsx  Mun- 
diata,   Terrena^  is'c. 

JLalU  of  tl;C  (taptC,  (Mentioned  in  fiat.  27  E^w.  3. 
Jlat.  2.  cap.  22.)  Is  the  fame  with  law- merchant.  See 
4  /»/?.  fol.  237,  238.  and  Staple. 

iatopeC,  ( Legijla,  legifpsritus,  jurifpeiittis  ;  called 
by  the  Saxons  Labman,)  Is  a  counfelior,  or  one  learned 
in  the  law.     See  flcto^uep,  Couufdlo?. 

3La55t,  Of"  a  fervile  condition.  Tlie  Saxons  divided 
the  people  into  three  ranks  :  The  fift  were  called  Edhi- 
ihighiy  which  are  now  the  nobility.  The  next  were  called 
Frilingi,  which  are  now  the  gentry  ;  for  fiiltng  amongft 
the  Sax'.m  was  he  that  was  born  a  freenian,  or  of  parents 
which  were  not  fubjeil  to  any  fervitude.  The  lall  were 
called  Lazzi,  and  thofe  were  born  to  labour ;  they  were 
of  more  fervile  condition  than  our  fervants,  becaufe  they 
could  not  depart  from  their  fervice  without  the  leave  of 
the  lord  :  they  were  fixed  to  the  land  where  they  were 
born,  and  were  in  nature  of  flaves.  And  from  hence 
we  derive  the  word  lazy.  Nithardus,  lib.  4.  De  Saxonibus. 
Cowell,  edit.  1 7 27. 

3i-ea  of  paCtt,  (Mentioned  in  fiat.  22  i^  23  Car.  2. 
cap.  8.)  Every  ha  of  yarn  at  Kidderminjier  fiiall  contain 
200  threads,  reeled  on  a  reel  four  yards  about. 

3LCap,  Is  a  pure  Saxon  word,  for  that  which  we  now 
call  a  feed-leap;  and  leap-fulne  is  'd  feed-leap  full  of  corn. 

i.eap^vfar.   'See  IBiffcrttte. 

3lCafe,  (Dimiffw,  from  the  French  laijfer,  permittere,) 
Is  a  demife  or  letting  of  lands  or  tenements,  right  of 
common,  rent,  or  any  hereditament  unto,  another  for 
term  of  years  or  life,  for  a  rent  referved  :  And  a  leafe  is 
cither  written,  called  a  leafe  by  indenture,  or  a  leafe-parol. 
The  party  that  letteth  this  leafe  is  called  the  leffor,  and 
the  party  to  whom  it  is  let  is  the  leffee :  And  a  leafe  hath 
in  it  fix  points,  i.  Words  fufEcient  to  import  a  demife. 
2.  A  leflee  named.  3.  A  commencement  from  a  day 
certain.  4.  A  term  of  years.  5.  A  determination. 
6.  A  refervation  of  rent.  Ci.  lib.  6.  fol.  55.  Knight's 
cafe.  Co.  on  Lift.  lib.  i.  cap.  7.  feii.  56.  Co.  5  Rep. 
Cafe  of  kafcs. 

A  leafe  for  years  is  efleemed  in  law  a  middle  kind  of 
intereft  between  an  eftate  for  life  and  a  tenancy  at  will ; 
for  thofe  who  held  large  diftticSs  and  traifts  of  lands, 
being  unacquainted  with  the  arts  of  hufbandry  and  tillage, 
found  it  their  intereft  to  leafe  out  their  demefnes,  which 
for  want  of  care  and  cultivation  lay  wafte,  and  afforded 
them  little  or  no  profit;  and  this  way  of  letting  for 
years  was  thought  beft  to  anfwer  the  defign  and  intentions 
of  the  lord,  as  well  as  the  expe£\ations  of  the  tenant ; 
and  if  they  had  let  them  for  life,  this  had  given  the 
tenants  too  great  a  power  over  the  lord,  becaufe  t!  en  they 
would  have  a  property  in  the  freehold,  and  by  fuffcring 
difleifins,  or  feigned  recoveries  to  be  had  againft  themfelves, 
might  have  (haken  or  endangered  the  inheritance  of  the 
owner  ;  and  on  the  other  fide,  if  they  had  leafed  their 
land  only  at  will,  few  would  have  been  willing  to  beftow 
any  great  pains  or  induftry  upon  io  precarious  a  pofTef- 
fion,  which  the  arbitrary  will  and  pleafure  of  a  peeviQi 
lord  might  have  defeated.     Spelm.  Rem.  2. 

Originally  leafes  for  years  were  but  of  little  regard, 
the  tenant  having  only  utile,  not  direilum  dominium,  and 
was  faid  tenere  nomine  alieno ;  and  as  he  had  only  the 
perception  of  the  profits,  whoever  recovered  the  freehold 
reduced  likewife  the  pofieffion,  whether  fuch  recovery  were 
true  or  feigned  ;  and  the  leffee  had  no  other  remedy  but 
an  aflion  of  covenant  againft  the  leffor;  and  this,  at  leaft, 
was  thought  a  juft  conftru6lion,  that  he  who  had  devefted 
himfelf  of  the  profits  of  his  lands  for  a  time,  by  giving 
them  to  another,  (hould  be  obliged  to  maintain  that  gift, 
or  be  liable  to  make  fatisfa6tion  if  he  did  not ;  and  this 
was  the  more  reafonable,  becaufe  the  leflee  was  equally 
bound  to  anfwer  and  make  good  the  rent  during  the 
term  ;  and  if  he  did  not,  the  law  allowed  the  leffor  to 
maintain  an  adlion  of  covenant,  as  well  e?  of  debt  againft 
him,  for  with-holding  thereof;  and  as  they  made  this 
conftrudlion  for  the  leffor  upon  the  words  yielding  and 
payng,  which  were  no  exprefs  covenant  in  themfclves, 
it  was  but  reafonable  they  (hculd  make  th&  like  conflruc- 
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lion  for  the  leffee,  upon  the  word  dimift,  which  in  itfelf 
no  mure  imported  an  exprefs  covenant  on  his  part;  but 
by  m.iking  this  conflru<3ion  mutual,  they  did  jufticc  to 
both,  and  by  making  of  it  at  ail,  they  plainly  fhewed 
their  opinions  of  the  leafe  to  be  no  other  than  a  contrafl 
or  agreement  between  the  parties,  and  not  fuch  an  2i5l  as 
transferred  any  property  to  the  leffee  ;  arid  this  is  one 
reafon  why  leafes  for  years  arc  confidered  as  chattels,  and 
go  to  executors.      3  Bac.  Abr.  296. 

Another  leafon  was  becaufe  at  firft  the  leafes  were 
made  but  for  a  fniall  number  of  years,  (for  my  Lord 
Coke  tells  us,  that  by  the  ancient  law  of  England,  no 
man  could  have  made  a  leafe  for  above  forty  years  at  the 
moft,)  and  the  leafon  thereof  feems  to  be,  becaufe  the* 
were  only  made  to  ferve  the  occafions  and  exigencies  of 
the  lord  in  cultivating  and  improving  his  demefnes,  not 
to  borrow  money  on,  or  raife  portions  for  his  daughters, 
or  fuch  other  ufes  as  are  now  made  thereof;  therefore 
there  was  no  need  to  extena  them  to  any  great  length  of 
time,  fince  they  might  be  renewed  as  often  as  occadon 
required  ;  befides,  the  leffees.  if  tl  ey  were  cvifled,  being 
only  to  recover  damages,  it  would  have  been  fruitlefs  to 
prolong  leafes  for  the  term  of  1 000  years,  when  the  per- 
fons  who  were  to  poffefs  under  fuch  leafes  had  no  remedj 
for  their  damages  but  by  recourfe  to  the  reprefentatives  of 
the  original  leffor.  Cs.  Lit.  45.  b.  Mirror  164,  29 j, 
I  Fent.  53.  lO 

Alfo  another  reafon  might  be,  becaufe  the  leafes  for 
years  were  under  the  power  of  the  freeholder  to  deftroy  by 
a  recovery,  for  the  perfon  coming  in  by  the  recovery,  was 
fuppofed  to  come  in  by  title  paramount,  and  fo  was  not 
bound  or  obliged  by  them,  and  by  confequence  few  would 
be  willing  to  take  leafes  for  any  long  term,  which  they 
might  fo  eafily  be  defeated  of.     3  Bac,  Jbr.  296. 

But  tho'  in  the  reign  of  H.  7.  it  was  rcfolved,  that 
the  leffees  Ihould  not  only  recover  damages  as  a  reccm- 
pence  for  the  poffeftion  loft,  but  fhould  alfo  recover  tht 
poffeffion  itfelf;  and  the  ftatute  2i  //.  8.  c.  15.  gives  th( 
termor  power  to  faifify  all  manner  of  recoveries  hac 
againft  the  tenant  of  the  freehold,  upon  feigned  and  untrut 
titles ;  from  whence  men  began  to  limit  long  leafes,  be 
caufe  by  fuch  purchafes  they  efcaped  the  wardfhip,  relief 
and  other  burthens  that  were  annexed  to  the  ancient  te 
nures,  yet  no  alteration  was  made  in  the  fucceffion  t( 
them,  the  law  having  been  formerly  fettled  as  to  tha 
point ;  and  if  they  had  not  carried  the  fucceffion  in  thi 
manner  they  formerly  did,  they  had  loft  the  end  of  fuel 
limitation.  Bro.  tit.  Leafts  226.  F.  N.  B.  198,  220 
Faugh.  127.     4  Ca.  80.      I  Lev.  46.      2  Mod.  18. 

And  tho'  at  this  day  terms  for  years  are  multiplied  fc 
a  much  longer  duration  than  they  were  formerly,  arit 
there  is  now  ample  remedy  to  recover  the  term  itfelf,  yei 
the  fucceffion  continues  the  fame  ;  for  befides  the  reafon: 
already  given,  it  would  be  inconvenient  to  have  had  cm 
rule  of  property  for  (hort  terras,  and  another  for  thoft 
that  were  longer,  being  all  of  the  fame  nature,  and  ftil 
no  more  than  leafes  for  5 ears;  befides,  the  difficulty  0 
fixing  the  juft  bounds  to  any  precife  determinate  numbei 
of  years,  fince  one  or  two  years,  more  or  lefs,  woulc 
have  made  very  little  difference  in  reafon,  were  thi 
bounds  affixed  to  leafes  of  never  (o  long  a  continuance 
and  lorg  or  ftjort  are  only  terms  of  comparifon  ;  as  : 
leafe  for  forty  years  is  long  witli  refpcfl  to  one  of  eight  0: 
ten  years,  and  yet  fliort  with  refpe(Sl  to  another  of  ; 
hundred  years ;  therefore  that  there  might  be  an  unifor 
mity  in  the  law,  all  leafes  for  years  are  held  to  be  of  lef 
value  than  eftates  for  life,  as  being  originally  of  mud 
{hotter  duration,  and  alfo  becaufe  they  were  under  th' 
power  of  the  tenant  of  the  freehold  to  deftroy,  and  there 
fore  are  confidered  only  as  chattels,  and  caft  upon  th' 
executors.     3  Bac.  Abr.  297. 

1.  Of  what  things  leafes  may  be  made  for  years. 

2.  Things  neceffarily  requirtd  in  every  gocd  leafe  ;   <?«< 
Jlatutts  concerning  leofe:. 
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i.  Of  what  things  hafis  may  be  made  for  years. 

After  fuch  time  as  leafes  for  years  began  to  be  looked 
upon  as  fixt  and  permanent  interefts,  and  that  the  lefTees 
were  fufficiently  provided  to  defend  themfelves,  and  their 
pofleffions,  againft  the  ads  and  incroachments  as  well  of 
the  lelTor  as  of  ftrangers,  men  found  it  their  intereft  to 
improve  and  encourage  this  fjrt  of  property,  and  there- 
fore extended  it  to  all  forts  of  intereftsand  pofleflions  what- 
foever,  being  led  thereto  by  that  known  rule,  that  what- 
foevcr  may  be  granted  or  parted  with  for  ever,  may  be 
granted  or  parted  with  for  a  time  j  and  theiefore  not 
enly  linds  and  houfes  have  been  lett  for  years,  but  alfo 
goods  and  chattels,  tho'  the  intereft  of  the  lellee  therein 
differs  from  the  intereft  he  hatb  in  lands  or  houfes  fo  lett 
for  years :  for  if  one  leafe  for  years  a  ftock  of  live  cattle, 
fuch  leafe  is  good,  and  the  leflee  hath  only  the  ufe  and 
profits  of  them  during  the  term;  but  yet  the  leflbr  hath 
not  any  reverfion  in  them  to  grant  over  to  another,  either 
during  the  term  or  after,  till  the  lelTee  hath  re- delivered 
them  to  him,  as  he  would  have  of  lands  in  cafe  of  fuch  leafe 
for  years,  for  the  leflbr  hath  only  a  poffibility  of  property 
in  cafe  they  all  outlive  the  term ;  for  if  any  of  them  die 
during  the  term,  the  leflbr  cannot  have  them  again  after 
the  term  ;  and  during  the  term  he  hath  nothing  to  do 
with  them,  as  confequently  of  fuch  as  die,  the  property 
refts  abfolu;ely  in  the  lefTee ;  fo  whether  they  live  or  die, 
/et  all  the  young  ones  coming  of  them,  as  lambs,  calves, 
^c.  belong  as  abfolutely  to  the  lefll-e  as  profits  arifing  and 
evered  from  the  principal,  fince  otherwife  the  leflee 
vould  pay  his  rent  for  nothing;  and  therefore  this  differs 
rom  a  leafe  of  other  dead  goods  and  chattels ;  for  there 
f  any  thing  be  added  for  the  repairing,  mending  or  im- 
iroving  thereof,  the  leflbr  (hall  have  the  improvement 
nd  additions,  together  with  the  principal,  afier  the  leafe 
nded,  becaufe  they  cannot  be  fevered  without  deftroying 
r  fpoiling  the  principal ;  neither  is  the  fucceflion  of 
ioung  ones,  in  cafe  any  of  the  old  ones  die,  to  be  re- 
!;mb!ed  to  any  corporation  aggregate,  whereof  when  any 
iie,  thofe  that  fucceed  fliall  be  faid  part  of  the  fame  cor- 
j  oration,  for  the  corporation,  in  its  publick  capacity, 
ever  dies ;  but  this  being  a  leafe  of  fuch  and  fuch  indi- 
idual  cattle,  when  any  of  them  die,  the  poflibiiity  of 
:verting  property,  which  was  left  in  the  leflbr,  is  deter- 
lined  and  at  an  end  ;  but  the  leffee  in  fuch  cafe  cannot 
ill,  deftroy,  fell  or  give  them  away,  during  the  term, 
'ithout  being  fubjeiSl  to  an  adlion  of  trefpafs,  as  it  fhould 
:em ;  but  in  cafe  of  a  leafe  of  a  houfe,  together  with 
oods,  it  is  ufual  to  make  a  fchedule  thereof,  and  affix 
j  to  the  leafe,  and  to  have  a  covenant  from  the  leffee  to 
|;-deliver  them  at  the  end  of  the  term,  and  without  fuch 
iavenant  the  leflbr  would  have  no  other  remedy  but  tro- 
ler  or  detinue  for  them  after  the  leafe  ended.  3  Bac. 
'br.  300.  Gidb.  112.  1  Leon.  42.  Owen  139.  5  CV. 
16,  17.    Dyer  ^6.  a.  no.  a.  2iz.b.     B re.  th.  Leafes  2^. 

Buif.  7.      Lit.  feSi.  71.      Co.  Lit.  57.  a. 

If  one  hath  a  corody  for  life,  he  may  let  it  to  another, 
|r  to  the  grantor  himfelf ;  fo  may  the  grantee  of  houfe- 
ote,  or  hay-bote;  but  in  cafe  fuch  leafe  be  to  the  leffor 
,imfelf,  rendring  rent,  he  can  only  have  them  by  way 
f  retainer,  being  to  arife  out  of  his  own  proviflon,  or 
is  own  land.      Bro.  tit.  Leafes  40. 

But  as  to  lands,  or  other  things  of  inheritance,  as  they 
lay  be  granted  or  departed  with  for  ever,  fo  they  may 
)r  a  time,  and  confequently  may  be  leafed  for  years  in 
jll  cafes  where  no  inconvenience  or  injury  to  the  publick 
j  like  to  enfue;  for  then  mens  private  interefts  muft  give 
I'ay  to  the  publick  ;  and  what  might  otherwife  in  its  own 
ature  be  good  and  allowable,  muft  upon  that  account 
e  difallowed  and  ftand  condemned  ;  wherefore  it  having 
:en  fettled,  that  all  leafes  for  years  were  but  chattels, 
id  as  fuch  fhould  go  to  executors  or  adminiftrators  ;  the 
irft  cafe  wherein  we  find  an  objeftion  to  a  leafe  for 
pars  is,  that  of  the  office  of  marlhal  of  the  King's  pri- 
l)n,  for  that  being  an  oifice  of  great  truft,  concerning  the 
iminiftralion  of  juftice  in  the  keeping  of  prifoners,  if  it 
lould  be  granted  for  years,  might  be  injurious  to  the 
Jblick,  by  being  in  fuf^enfe  till  probate  of  the  will  or 
iminiftration  taken  out ;  and  if  the  officer  fJiouid  die 
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indebted,  fo  that  none  would  prove  his  will,  or  taSe  out 
adminiftration,  then  there  would  be  no  officer  at  all,  ?nd 
executors  or  adminiftrators  would  be  in  by  aft  of  law 
without  allowance  of  the  court;  alfo  it  migl.t  be  a  que- 
flion,  if  fuch  office  fhould  not  be  forfeited  by  outlawrv, 
or  be  aflets  in  the  executors  hands ;  and  many  other  in- 
conveniencies  would  follow,  if  fuch  grant  for  years  were 
allowed;  for  the  fame  reafon  it  was  held  likewife,  that 
the  offices  of  Cujios  Brevium,  chirographer,  clerk  of  the 
pipe,  of  the  King's  fliver,  or  of  the  crown,  remembrancer 
or  chamberlain  of  the  Exchequer,  prothonotaries,  and 
other  officers  in  the  feveral  courts  of  juftice,  cannot  bs 
granted  for  years ;  and  tho'  the  offices  of  (heriff  and  co- 
roner were  granted  for  years,  till  reftrained  by  14  Ed.  3. 
c.  7.  it  was  never  debated  v/hat  inconveniencies  misht 
enfue  by  allowing  thereof ;  and  thefe  reafons  held  equally 
good  againft  granting  the  office  of  warden  of  the  Fleet,  or 
any  other  gaolerftiip.  Hard.  357.  9  Co.  97.  1  Rd. 
Ahr.  847.  2  Rol.  Abr.  153.  Cro.  Car.  587.  i  Jon, 
563.     Hob.  153.     3  Mod.  145. 

And  although  it  hath  been  refolved,  that  the  oflfice  of 
the  marflial  of  the  Km£s  Bench  prifon  cannot  be  granted 
for  years,  yet  it  hath  been  held,  that  a  leafe  thereof  for 
years  during  the  life  of  the  grantee  is  good  ;  for  hereby 
the  danger  of  the  office's  going  to  executors  is  avoided, 
which  the  book  fays  is  the  fole  reafon  why  the  office  is 
not   abfolutely    granted    for   years,      b,  Med.   57.      See 

fl^arfljal  of  tlje  icing's  IBcndj. 

Alfo  it  appears,  that  the  dean  and  chapter  of  Jfejl- 
mlnjier  made  a  leafe  for  years  of  the  Gatehoufc  prifon,  and 
the  leffee  had  committed  feveral  offences  which  amoun- 
ted to  a  forfeiture,  for  which  the  office  was.  feifed,  but 
no  obje«5fion  made  to  its  being  let  for  y^ars.  Rayfh.  216. 
2  Lev.  71.     3  Keb.  32. 

But  fuch  offices  as  do  not  concern  the  adminiflration 
of  juflice,  but  only  require  fkill  and  diligence,  may  be 
granted  for  years  ;  becaufe  they  may  be  executed  by  de- 
puty, without  any  inconvenience  to  the  publick  :  there- 
fore where  a  grant  for  years  Was  made  of  the  office  of 
garbler  of  fpices  in  London^  it  was  adjudged  to  be  a  good 
grant,  or  at  leaft  a  good  appoint.ment  for  years,  within 
the  intent  of  the  ftatute  i  Jac.  i.  cap,  ig.     Hard.  46. 

The  office  of  printer  was  granted  for  years  6  Car.  i. 
and  held  a  good  grant,  being  but  an  employment :  So  the 
office  of  poftmafter  was  granted  to  the  Lord  Stanhope  ioi 
years,  and  held  good.     Hard.  352. 

The  office  of  regifter  of  policies  of  afluratice  in  LondSn 
concerning  merchants  was  granted  by  the  King  for  yaar?, 
and  adjudged  to  be  a  good  grant;  becaufe  it  did  not  con- 
cern the  adminiftration  of  juftice  in  any  court,  but  re- 
quired only  the  flcill  of  writing  after  a  copy  :  So  the  of- 
fice of  making  and  fet^Vm^fubpa^nd's  was  granted  for  years, 
and  allowed  to  be  good  ;  and  there  feveral  precedents  af^ 
cited  of  offices  granted  for  years;  as  firi?,  officts  in 
which  the  fafety  of  the  realm  was  concerned,  as  the  ofHci 
of  the  warden  of  a  haven  or  port  by  H.  6.  of  gun- 
powder, I  C.  I.  of  making  gunpowder  by  Car.  2. 
alfo  offices  concerning  the  trade  of  the  realm  have  beerL 
granted  for  years;  as  I  H.  7.  of  the  exchange  of 
money;  18  H.  8.  of  gagcr  ;  17  Rich.  2.  aulnager,  tho' 
a  feal  belongs  to  it,  with  which  the  officer  is  intrufted  ; 
of  the  letter  office,  3  Car.  i,  alfo  offices  iii  courts  of 
juftice  have  been  granted  for  years ;  as  the  office  of  fur- 
veyor  of  the  green  wax,  of  the  fixpcnny  writs  in  Chan- 
cery and  fubpaina's,  of  comptroller  and  cuftomer,  and  of 
making  procefles  in  C.  B.  all  thcfe,  and  feveral  others, 
have  been  granted  for  years  ;  but  no  difpute  having  been 
made  of  the  validity  of  them,  how  far  fome  of  them 
would  hold  at  this  day,  may  be  a  queftion.  Hard,  35  r, 
354.357-     ^y^^  3°3-     H^l>-  i\b.     -^  Keb.  io. 

But  where  one  made  a  grant  for  years  of  the  fteward- 
(hip  of  a  court-leet  and  cuurt-baron,  this  was  held  void 
as  to  the  court-leet  being  a  judicial  office,  but  good  as  to 
the  court-baron,  being  only  minifterial,  and  the  fuitors 
judges  thereof ;  but  the  grant  appearing  afterwards  to  be 
for  years,  determinable  upon  the  death  of  the  leffee,  it 
was  held  good  for  both,  becaufe  there  was  no  danger  of 
its  coming  to  executors  or  adrfiin.ftra'.or;-  2  Lev.  245. 
2  Jan.  126. 

One 
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One  Mrs.  Dennis  was  found  by  office  to  be  an  ideot 
a  nativitate  ;  the  King  grants  the  cuftody  of  the  body  and 
eftate  to  Sir  Alexander  Frailer,  his  executors  and  admi- 
niftrators,  during  tlie  ideocy  ;  Sir  Alexander  dies,  and 
then  the  King  grants  the  cuftody  to  Mr.  Prodgers  ;  and 
whether  he  or  the  executors  of  Sir  Alexander  had  the 
better  title,  was  the  queftion  ;  it  was  faid  to  be  a  truft  in 
the  King,  and  therefore  not  grantable  to  executors  or  ad- 
miniftrators,  and  that  if  the  granted  die  inteftate,  there 
would  be  none  to  take  care  of  the  ideot.  On  the  other 
fide  it  was  faid,  he  had  not  only  a  truft,  but  an  intereft, 
and  might  have  difpofed  of  the  profits  to  his  own  ufe,  or 
grant  them  over  as  he  thought  fit,  in  cafe  of  an  ideot, 
though  it  was  otherwife  in  cafe  of  a  lunatick,  and  that 
it  being  a  chattel  (hould  naturally  go  to  executors  ;  and 
to  this  opinion  my  Lord  Chancellor  inclined,  but  direc- 
ted the  validity  of  the  patent  to  be  tried  at  law  ;  and  in 
B.  R.  the  grant  to  Sir  Alexander  was  held  good  j  for  the 
King  has  the  fame  intereft  in  an  ideot  that  he  had  in  his 
ward,  which  always  went  to  the  executor  of  his  grantee, 
tho'  it  was  otherwife  in  the  cafe  of  a  lunatick.  2  Chan. 
Ca.  70.      I  Vern.  9,    137.      3  Mod.  43. 

The  office  of  park-keeper  was  granted  for  years,  and 
no  objedlion  made  to  it ;  for  this  does  not  concern  the  ad- 
miniftration  of  juftice,  but  only  requires  diligence  and 
care.     2  Rol.  Rep.  274.     Godb.  413. 

Dignities  or  honours  cannot  be  granted  for  years,  as 
to  be  earl,  duke,  baron,  iffc.  becaufe  then  they  muft  go 
to  the  executors  or  adminiftrators,  whilft  the  eftate  that 
(hould  fupport  them  would  go  to  the  heir,  and  fo  intro- 
duce confufion  and  abfurdity.  Co.  Lit.  it.  b.  9  Co. 
97.  b. 

By  23  H.  6.  cap.  10,  it  is  provided,  That  no  fherifF 
{hall  let  to  farm  in  any  manner  his  county,  nor  any  of  his 
bailiwicks,  hundreds  or  wapentakes ;  which  proves  that 
before  this  ftatute  it  was  not  unufual  to  let  them  to  farm. 

By  the  12  Car.  2.  cap.  23.  feif.  27.  The  Lord  Trea- 
furer  or  Commiflioners  of  the  Treafury  for  the  time  be- 
ing, have  power  to  let  to  farm  all  or  any  the  rates  or 
duties  of  excife  upon  beer,  ale,  cyder  and  other  liquors 
therein  mentioned,  fo  as  the  fame  exceed  not  the  term 
of  three  years;  without  which  claufe  the  Treafurer  or 
Commiffioners  of  the  Treafury  could  not  have  made 
fuch  leafe,  though  perhaps  the  King  himfelf  might,  ha- 
ving the  abfolute  intereft  and  ownerfhip  therein. 

By  the  12  Car.  2.  cap.  25.  feJi.  3.  Power  is  given  to 
the  King's  agents  for  granting  of  wine  licences  to  any 
peifon  or  perfons  for  any  time  or  term  not  exceeding 
twenty-one  years,  if  fuch  perfon  or  perfons  fhail  fo  long 
live,  upon  fuch  rent  as  (hall  be  agreed  on,  to  be  paid 
half-yearly  ;  and  fuch  licence  not  to  be  granted  to  any 
but  thofe  who  perfonally  ufe  the  trade  of  felling  by  re- 
tail, or  to  the  landlord  of  fuch  houfe;  nor  ftiall  the  fame 
be  aflignable,  or  of  any  benefit  but  only  to  the  firft 
taker. 

By  the  12  Car.  2.  c.  25.  /  16.  it  is  provided,  that  his 
Majefty,  his  heirs  and  fucceflbrs,  may  grant  the  office  of 
Poft-Mafter  General,  with  all  profits,  fees,  isfc.  to  any 
perfon  or  perfons  for  life,  or  term  of  years,  not  exceed- 
ing twenty-one  years,  under  fuch  rents  and  covenants  as 
(hall  be  thought  beft  for  the  good  of  the  kingdom. 

By  the  22  tS"  23  Car.  2.  cap.  14.  feff.  6.  Power  was 
given  to  the  mafter  and  chaplains  of  the  Savoy,  to  encou- 
rage the  rebuilding  thereof,  to  demife  any  of  the  lodg- 
ings for  any  term  not  exceeding  forty  years,  under  fuch 
rents  as  they  could  procure,  without  renewing. 

2.  Things  necejfartly  required  in  every  good  leafe  ;  and 
Jiatutes  concerning  leafes. 

Regularly  thefe  things  muft  concur  to  the  making 
of  every  good  leafe:  I  ft,  There  muft  be  a  lefTor,  (as 
in  other  grants)  and  he  muft  be  a  perfon  able,  and  not 
reftrained  to  make  a  leafe.  2dly,  There  muft  be  a  leflee, 
and  he  muft  be  capable  of  the  thing  demifed,  and  not 
difabled  to  receive  it.  3dly,  There  muft  be  a  thing  de- 
mifed, and  fuch  a  thing  as  is  demifable.  4thly,  If  the 
thing  demifable  be  not  grantable  without  a  deed,  or  the 
jjarty  demifing  not  able  to  grant  without  a  deed,  the  leafe 
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mnft  be  m?.(k  by  deed  ;  and  if  10,  then  there  mufl  be  a 
fufficieiit  dtfciiption  or  felting  forth  ui  the  peifon  of  tie 
lefll.r,  Icfilee,  and  the  thing  leafed,  and  all  neccfTary  cir- 
cuniftaactrs,  as  fealing,  delivery,  {stc.  required  m  other 
grants  muft  he  obferved.  5th]y,  If  it  be  a  leafe  for 
years,  it  niult  have  a  certain  commencement,  at  leaft 
when  it  comes  (o  take  efft-ft  in  intereft  or  pcflemon,  and 
a  certain  determination  cither  by  an  exprefs  enumeration 
of  years,  or  by  reference  to  a  certainty  that  is  expreffed, 
or  by  reducing  it  to  a  certainty  upon  fome  contingency 
preceding  by  matter  ex  pojl  faaa,  and  then  the  contin- 
gency muft  happen  before  the  death  of  the  leffor  or  leflee. 
6thly,  There  muft  be  all  needful  ceremonies,  a  livery  of 
feifin,  attornment,  and  the  like,  in  cafes  wheie  they  are 
requifite.  7thly,  There  muft  be  an  acceptance  of  the 
thing  demifed,  and  of  the  eftate  by  the  leflee  ;  but  whether 
any  rent  be  referved  upon  a  leafe  for  life,  years,  or  at 
will,  or  not,  it  is  not  material,  except  only  in  the  cafes 
of  leafes  made  by  tenant  in  tail,  hi  iband  and  wife,  and 
ecclefiaftical  perfons.      i  IFcod's  Convey.  683. 

Stat.  32  Hen.  8.  cap.  28.  fea.  I.  All  leafes  made  of 
any  manors,  lands,  iffc.  by  willing  indented  for  term  of 
years  or  life  by  any  petfon  of  full  age,  having  an  eftate 
of  inheritance  either  in  fee-fimple  or  in  fee- tail,  in  their 
own  righr,  or  in  the  right  of  their  churches  or  wives,  or 
jointly  with  their  wives,  (hall  be  good  in  law, 

Sea.  2.  This  ad  (hall  not  extend  to  any  leafes  to  be 
made  of  any  manors,  lands,  i^c.  being  in  the  hands  of 
any  farmers  by  virtue  of  an  old  leafe,  unlefs  the  fame 
old  leafe  be  expired,  furrendered  or  ended,  within  one 
year  after  the  making  of  the  new  leafe;  nor  (hall  ex- 
tend to  any  grant  of  any  reverfion,  nor  to  any 
leafe  of  lands  which  have  not  moft  commonly  been  let- 
ten  to  farm  by  the  fpace  of  twenty  years  next  before 
fuch  leafe  made,  nor  to  any  leafe  to  be  made  without 
impeachment  of  wafte,  nor  to  any  leafe  to  be  made  above 
the  number  of  twenty-one  years,  or  three  lives,  from 
the  day  of  making;  and  upon  fuch  leafe  there  fliall  be 
referved  yearly  fo  much  rent,  or  more,  as  hath  been  moft 
accuftomably  paid  for  the  lands  fo  letten  within  twenty 
years  next  before.  And  every  perfon,  to  whom  the  re- 
verfion of  fuch  lands  (hall  appertain  after  the  deaths  ol 
fuch  leflbrs,  (hall  have  like  remedy  againft  the  leflees  a; 
the  leflbr  might  have  had. 

Se£i.  3.  Provided,  that  the  wife  be  made  party  to 
every  fuch  leafe  made  by  her  huftjand  of  any  lands  being 
the  inheritance  of  the  wife,  and  that  every  fuch  leafe  be 
made  by  indenture  in  the  name  of  the  huftsand  and  his 
wife,  and  ftie  to  feal  the  fame,  and  that  the  rent  be  re- 
ferved to  the  huft)and  and  wife,  and  to  the  heirs  of  the 
wife,  according  to  her  eftate  ;  and  that  the  huftjand  flial! 
not  alien  the  rent  longer  than  during  the  coverture, 
without  it   be  by  fine  levied  by  the  huftjand  and  wife. 

Sea.  4.  This  aa  ftiall  not  give  power  to  any  perfon 
to  take  more  farms  than  he  might  have  done,  nor  give 
power  to  any  parfon  or  vicar  to  make  any  leafe  of  any 
of  their  melTuages,  land-,  tithes,  ^c  belonging  to  theit 
churches  or  vicarages,  otherwife  than  they  might  havt 
done. 

Sea.  6.  No  fine  or  other  z&.  done  by  the  huftjand  on- 
ly of  any  manors,  lands,  i^c.  being  the  inheritance  01 
freehold  of  his  wife,  (hall  be  any  difcontinuance  there- 
of, or  be  prejudicial  to  the  wife  or  her  heirs,  but  thai 
they  may  enter  according  to  their  rights,  fines  whereunK 
the  wife  is  party  and  privy  only  excepted. 

Sea.  7.  This  claufe  (hall  not  give  liberty  to  fuch  wif( 
or  her  heirs,  to  avoid  any  leafe  made  of  any  inheritance 
of  the  wife  according  to  tiiis  adi. 

Star.  I  Ellz.  cap.  19.  Jea.  7.  All  grants  made  by  an; 
archbiftiop  or  biftiop  of  any  honours,  lands,  bfc.  parcel  0 
the  poftefTions  of  his  biftioprick,  to  any  perfon  (other  thai 
to  the  Queen)  whereby  any  eftate  ftiould  pafs,  other  thai 
for  term  of  twenty-one  years,  from  fuch  time  as  fuel 
grant  ftiould  begin,  and  wlereupon  the  old  lent  or  moi 
(hall  be  payable  yearly,  (hjll  be  void. 

Stat.  13  I- Hz.  cap.  10.  jea.  3.  AH  leafes,  conveyance 
or  eftates,  to  be  made  by  any  mafter  and  fellows  of  an 
college,  dean  and  chapter  of  any  church,  mafter  or  guai 
dian  of  any  hofpital,  parfon,  vicar  or  any  other  havin 
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ecclcfiaftical  living,  of  any  hereditaments,  being  parcel  of 
the  pofleffions  of  fuch  fpiritual  promotion  (other  than  for 
the  term  of  one  and  twenty  years,  or  three  lives  from 
the  time  fuch  leafe  fliall  be  made,  whereupon  the  accuf- 
tomed  yearly  rent  or  more  fhall  be  payable  yearly  du- 
ring the  terir.)   fhall  be  void. 

Se£t.  4.  This  afl  fliall  not  make  good  any  leafe  made 
bv  any  college  for  more  years  than  are  limited  by  the  pri- 
vate (latutes  of  the  college. 

Sc^.  5.  This  ad  (hall  not  extend  to  any  leafe  to  be 
made  upon  furrender  of  any  leafe  heretofore  made,  or  by 
reafon  of  any  covenant  contained  in  any  leafe  now  con- 
tinuing, fo  that  the  leafe  to  be  made  do  not  contain  more 
years  than  the  rcfidue  of  the  years  of  the  former  leafe, 
nor  lefs  rent  than  is  referved  in  the  faid  former  leafe. 
Dec'ared  to  include  bead  houfes  by  14  Eliz.  cap.  14. 

Star.    13  Ellz.  cap.  20.  fcii.  1.  No  leafe  to  be  made 

of  any  benefice  or  ecclefiaftical  promotion  with  cure,  or 

any   part   thereof,  not    impropriate,  (hall   indure    longer 
•1 ...1  •!_  .!,_  i„nv_ /T--11  L_      _j-        -1         f  ,  .  P 
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than  while  the  lefTor  (hall  be  ordinarily  refident,  and  fer- 
ving  the  cure  of  fuch  benefice  without  abfence  above 
fourfcore  days  in  any  one  year,  but  every  fuch  leafe  im- 
mediately upon  fuch  abfence  (hall  ceafe,  and  the  incum- 
bent fo  offending  (hall  lofe  one  year's  profit  of  his  bene- 
fice, to  be  didributed  by  the  ordinary  among  the  poor  of 
the  parifh.  And  all  chargings  of  fuch  benefices  with 
cure,  with  any  penfion,  or  with  any  profit  out  of  the 
fame,  other  than  rents  to  be  referved  upon  leafes  accor- 
ding to  this  i.di,  (hall  be  void. 

Se£i.  2.  Provided,  that  every  parfon  allowed  to  have 
:wo  benefices  may  demife  one  of  them,  upon  which  he 
hall  not  be  mo(t  oidinarily  refident,  to  his  curate  only, 
mC  fuch  leafe  (hall  endure  no  longer  than  during  fuch 
:urate's  refidence  without  abfence  above  {oxty  days  in  any 
me  year.  This  id  to  continue  to  the  end  of  the  next 
larliament. 

Made  perpetual,  3  Car.  r.  cap.  4. 

Stat.  14  EU%.  cap.  II.  fe£i.  15.  All  bonds,  con- 
rafls,  promifes  and  covenants  to  be  made  for  fufi^ering 
ny  perfon  to  enjoy  any  benefice  or  ecclefiaftical  promo- 
ion  with  cure,  or  to  take  the  profits  thereof  other  than 
jch  bonds  and  covenants  as  (hall  be  made  for  aflu ranee 
f  any  leafe  heretofore  made,  fhall  be  of  fuch  force,  and 
ot  otherwife,  as  leafes  by  the  fame  pcrfons  made  of  fuch 
jnefices  and  ecclefiaftical  promotions  with  cure. 

Sea.  16.  All  leafes,  bonds,  promifes  and  covenants, 
incerning  benefices  and  ecclefiaftical  livings  with  cure  to 
:  made  by  any   curate,  fhall  be  of  no  other  force  than 

the  fame  had  been  made  by  the  beneficed  perfon  him- 
If  that  demifed  the  fame  to  fuch  curate. 

8ea.  17.  The  faid  branch  of  13  Ellz.  cap.  10.  Shall 
ot  extend  to  any  leafe  of  houfes  fituate  in  any  market 
)wn,  fo  that  fuch  houfe  be  not  the  dwelling  houfe  ufed 
ir  the  habiiation  of  the  perfons,  nor  have  ground  to  the 
me  beKirging  above  the  quantity  of  ten  acres. 

Stat.  18  Ellz.  cap.  6.  fea.  I.  No  mafter,  provoft, 
■efident,  warden,  dean,  governor,  redtor  or  chief  ruler 
'  any  college,  cathedral  church,  hall   or  houfe  of  lear- 

ng  in   the    univerfities,    nor    any    provoft,   warden   or 

her  head  ofHcer  of  the  college  of  JPlncheJler  or  Eaton, 
or  the  corporation  of  the  fame,  (ball  make  any  leafe  for 
i/es  or  years  of  their  lands,  to  the  which  any  tithes 
able  land,  meadow  or  pafture,  (liall  appertain,  except 
jie  third  of  the  old  rent  to  be  referved  in  corn,  viz  in 
)od  wheat,  after  bs.id.  the  quarter  or  under,  and 
!)od  malt  at  5  s.  the  quarter  or  under,  to  be  delivered 
larly  at  the  faid  college^,  t^c.  and  for  default  thereof 
!  pay  to  the  faid  colleges,  ^c.  in  ready  money,  at  the 
^^ttion  of  the  lefi"ees,  after  the  rate  of  the  beft  wheat  and 
jalt  in  the  market  of  Cambridge,  for  the  rents  that  are 
1  be  paid  to  the  houfes  there  ;  and  in  the  market  of  Ox- 
yd,  (or  the  rents  that  are  to  be  paid  to  the  houfes  there; 
:|,d  in  the  market  of  Winchejlcr,  for  the  rents  that  are 
1]  be  paid  to  the  houfes  there  ;  and  in  the  market  of 
Undjor,  for  the  rents  that  are  to  be  paid  to  the  houfe  at 
.^ton  J  the  next  market  day  before  the  rent  (hall  be  due, 
lithout  fraud.  And  all  leafes  otherwife  to  be  made, 
jd  all  collateral  bonds  or  aft-urances  to  the  contrary 
iall  be  void.  The  fame  wheat,  malt  or  money,  to  be 
'  Vol   iriS' '"'''^  °*  ""  commons,  and  diet  of  the 


college..,  ^c.  only,  and  by  no  fraud  f<,!d  away  from  th* 
profit  of  the  colleges,  iSc.   upon    pain   of  deprivation  of 
the  governor  and   chief  rulers  of  the  faid   colleges    £3'.- 
and  all  other  confenting.  "^    ' 

Sea.  3.  This  aa  (hall  not  extend  to  any  leafe  to  be 
made  by  the  picfident  and  fcholars  of  the  olleae  of  St 
John  Baptiji  in  Oxford,  to  any  heir  male  of  "Sir  Tho- 
masJVbne,  late  knight  and  alderman  o{  London,  founder 
of  the  faid  college,  which  leafe  (hall  be  made  according 
to  the  meaning  of  the  foundation  and  ftatutes  of  the  fail 
college,  of  the  manor  of  Fifield,  and  no  other  hereditament^ 
j>tat.  43  Ehz.  cap.  9.  fea.  8.  All  judgments  to  be 
had,  for  the  intent  to  have  or  enjoy  any  leafe  contrary  to 
the  ftatutes  13  £/,z.  cap.  20.  14  EUz.  cap.  1  ,.  and  18 
tliz  cap.  6.  (hall  be  void,  as  bonds  or  covenants  mad« 
for  that  purpofe  are  appointed  to  be  void 

Stat.   29  Geo.  2.  cap.  31.  /,,/.  i.   Where  any  perfon 
under   the   age  of  twenty-one  years,  or  a  lunatick,  or 
feme  covert,  is  interefted  in,  or  intitled  to,  any  leafe  for 
life  or   lives     or  for  any  term  of  jears,  either  abfolute, 
or  determinable  upon  the  death  of  one  or  more  perfon. 
or  otherwife,  ,t  fliall  be  lawful  for  fuch  perfon  under  the 
age  of  twenty-one,  or  his  guardian,  or  other  perfon  on 
his   behalf,    and    for   fuch   lunatick,    as   his  guardian  or 
committee  of  the  eftate,  or  other  perfon   on   his  behalf 
and  tor  fuch  feme  covert,   or  any  perfon  on   her  behalf 
to  apply  to    the   court   of  Chancery   of    Great    Britain) 
the    court    of  Exchequer,  the   courts    of   equity    of  the 
counties  palatine  of  Che/ler,  Lancajler  and  Durham    or 
the  courts  of  great  feffion  of  Wales  refpeflively,  by  peti- 
tion or  motion  in  a  fummary  way;  and  by  the  order  of 
the  faid  courts  refpeflively,  made  upon  hearing  all  par- 
ties  concerned,    fuch   perfon   under  the  age  of  twentv- 
one,  and  fuch   lunatick  or  perfon  appointed  by  the  faid 
courts  refpeaively,   and  fuch   feme    covert,    by  deed  or 
deeds  only,   without  levying  any  fines,  (hall  be  enabled 
0  furrender  fuch    eafe,  and   accept    in    the    name  and 
for  the  benefit  of  fuch  perfon  under  the  age  of  twenty- 
one,  or  lunatick,  or  feme  covert,  one  or  more  new  leafes 
of  the  premiflbs  comprifed  in  fuch  leafe  furrendcred    for 
fuch  number  of  lives,  or  term  of  years  determinable  up- 
on fuch  number  of  lives,  or  term  of  years  abfolute    as 
was  mentioned   in  fuch  leafe  fo  furrendered,  at   the  ma- 
king thereof,  or  otherwife,  as  the  faid  courts  (hall  dired 
Sea.  2.   All  money  and  other  confideration   advanced 
by  any  fuch  guardian  or  other  perfon,  as  a  fine  or  income 
for  the  renewal  of  any  fuch  leafe,  and  all  reafonable  charges 
(hall  be  paid  out  of  the  efl^efls  of  the  infant  or  lunatick^r 
whofe  benefit   the   faid   leafe   is    renewed,  or  fl-,all    be  a 
charge  upon  the  leafehold  premifTes,  with  intereft  as  the 
faid  courts  fliall  refpeflively  d  red  ;  and  concerning  leafes 
to  be  made  upon  furrenders  by  femes  covert,  unlefs   the 
fine  or  confideration  of  fuch   leafe,    and   the   reafonable 
charges^  be  otherwife  paid  and  fecured,  the  fame  with  in- 
tereft ftiall  be  a  charge  upon  fuch  leafehold  premiflis    for 
the  ufe  of  fuch  perfon  who  advances  the  fame.  ' 

Sea.  3.  The  leafes  to  be  fo  renewed  fliall'  be  to  the 
fame  ufes,  and  liable  to  the  fame  trufts,  charges,  difpo- 
litions,  devifes  and  conditions,  as  the  leafes  furrendered 

Sect.  4.  Every  fuch  furrender,  and  fuch  leafe  granted 
thereupon,  fliall  be  as  valid  as  if  fuch  furrender  had  been 
made  by  and  on  the  behalf  of  a  perfon  of  full  age  fane 
mind,  or  not  married. 

For  more  learning  on  this  fubjca,  fee  3  Bac  Abr 
/;/.  Leafes,  and  10  Vin.  Abr.  299—368,  396—419. 

Leafe  of  a  farm,   lett  at  rack-rent  for  feven  years;  with 
variety  of  good  covenants. 

THIS  Indenture  made,  &c.  between  W.  B  of,  i^e 
of  the  one  part,  and  W.  W.  of,  ^c.  ' of' the\ther 
part,  witnejfeth.  That  the  faid  W.  B.  for  and  in  confide, 
ration  of  the  yearly  rent  and  covenants  herein  afer  re'erved 
and  contained,  and  which  on  the  part  and  behalf  of  the  faid 
W.  W.  Ins  executors  and  adminijlrators,  are  and  ouoht  to 
be  paid,  kept,  done  and  performed,  hath  demifed,  granted 
and  to  farm  lei  ten,  and  by  thcfe  prefnts  doth  demije,  grant 
and  to  farm  lett  unto  the  faid  W.  W.  M  that  nuffuage 
tenement  and  farm,  commonly  calhd  or  kno%vn  by  the  name  of  - 
&c.  lywg  and  being  in  the  parijh  of  i^c,  in  the  faid  county 

4  z  ,/, 


LEA 

eU  ^c.  late  in  the  pofcjfion  of,  tsfc.  tooahcr  vslth  all  barns, 
Jiailes,  outhoufes,  chfcs,  grounds,  lands,  meadows,  pa/lures, 
feedings,  commons,  profits,  luays,  waters,  eafements  and  ap- 
purtenances ivhatforve'r  to  the  /aid  mejfuage,  tenement  and 
farm  belonging  or  in  any  ivije  appertaining  ;  (except  and  al- 
'tvays  refe<%ing  out  of  this  prefent  dcmife  and  gram  unto  the 
/aid  VV.  B.  his  heirs  and  ajjigns,  ^c.  And  ulfo  except  all 
timber  trees,  woods  and  underwoods,  now  Jlandmg,  groiving 
or  beins:,  or  which  at  any  time  during  the  term  hereby  granted 
Jhall  jVand,  grow,  or  be,  in  or  upon  the  faid  demifed  pre- 
miJTes,  or  any  part  thereof,  with  liberty  to  fell,  cut  down, 
take  and  carry  away  the  fame)  ;  To  have  and  to  hold  the 
faid  mcffuage,  tenement  and  farm,  and  all  and  fmgular  the 
faid  premijfes  hereby  demifed,  with  the  appurtenances  (except 
before  excepted)  unto  the  faid  W.  W.  his  executors,  admini- 
Jiralors  and  ajfgns,  from  the  feajl  of  the  Annunciatioji  of  the 
Blcfj'ed  Virgin  Mary  next  enfuir.g  the  date  hercoffor  and  during 
the  term  of  f even  years  then  next  enfuing  and  following,  and 
fully  to  be  complete  and  ended ;  Yielding  and  paying  therefore 
yearly  and  every  year,  during  the  faid  term  hereby  granted, 
unto  the  faid  W.  B.  his  heirs  and  ajfigns,  the  yearly  rent  of 
jool.  of  lawful  money  of  Great  Britain,' /«  and  upon  the 
nine  and  twentieth  day  of  September,  and  the ^  five  and 
twentieth  day  of  March,  by  even  and  equal  portions ;  And 
alfo  yielding  and  paying,  and  the  faid  W.  W.  for  himfelf, 
his  executors,  adminipators  and  ajfigns.  Doth  covenant  and 
grant  to  and  with  the  faid  W.  B.  his  heirs  and  ajfigns,  to 
yield  and  pay  in  and  upon  the  days  and  times  of  payment  of 
the  faid  yearly  rent  above  referved,  and  over  and  above  the 
fame  rent,  according  to  the  rate  of  five  pounds  of  lawful 
Britifli  rnoncy  the  acre,  and  fo  proportionably,  for  every 
greater  and  kffer  quantity  of  the  meadow  or  pafture  ground 
hereby  demifed,  which  he  the  faid  W.  W.  Ins  executors, 
adminifirators  or  ajfigns,  Jhall  at  any  time  during  the  faid 
term  hereby  granted,  ear,  plough,  fpit  up,  dig  or  convert  to 
tillage,  or  caufe  or  procure,  permit  or  fuffier  to  be  eared, 
ploughed,  fpitted  up,  digged  or  converted  to  tillage ;  the  firjl 
payment  thereof  to  begin  at  that  day  of  payment  of  the  faid 
yearly  rent  above  referved,  ivhich  Jljall  next  happen  after 
any  part  of  the  faid  jneadow  or  pajlure  ground  fhall  be  fo  as 
aforefaid  eared,  ploughed,  fpitted  up,  digged  or  converted  to 
tillage  :  ^Ar.d  if  it  Jliall  happen  the  faid  yearly  rent  above 
referved,  or  any  part  thereof,  to  be  behind  and  unpaid,  in 
part  or  in  the  xvkole,  by  the  fpace  of  eight-and- twenty  days 
next  after  either  of  the  faid  days  or  times  whereon  the  fame 
Jhould  or  of  right  ought  to  be  paid  as  aforefaid,  being  lawfully 
demanded,  that  then  and  from  thenceforth  it  Jhall  and  may 
be  lawful  to  and  for  the  faid  W,  B.  his  heirs  and  affigns, 
into  the  faid  demifed  premips,  or  into  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter,  and  the  fame  prernijfes, 
and  every  part  thereof,  to  have  again,  repoffefs  and  enjoy,  as 
in  his  and  their  firjl  and  former  ejlate,  right,  title  and  de- 
gree ;  any  thing  herein  contained  to  the  contrary  thereof  in 
a^y  wifi  notwithjlanding :  And  the  faid  W.  W.  for  him- 
felf, his  executors  and  adminifirators,  doth  covenant  and 
grant  to  and  with  the  faid  W.  B.  his  heirs  and  ajfigns,  in 
manner  and  form  following;  that  is  to  fay,  that  he  the  faid 
W.  W.  his  executors,  adminifirators  or  ajfigns,  Jhall  and 
will  well  and  truly  pay  or  caufe  to  be  paid  unto  the  faid 
W.  B.  his  heirs  and  affigns,  the  faid  yearly  rent  above  re- 
ferved, at  the  days  and  times,  and  in  manner  and  form 
above  expreffed,  according  to  the  purport  and  true  meaning 
of  thefe  pr'efents  ;  And  alfo  that  he  the  faid  W.  W.  his 
executors,  adminifirators  and  affigns,  ftiall  and  will  keep  in 
good  and  fufficient  repair,  during  the  faid  term,  all  the  glafs 
windows  to  the  dwelling- houfe,  and  all  the  walls,  gates, 
fiiles,  hounds  and  fences  belonging  to  the  faid  demifed  pre- 
mifj'es,  (being  allowed  timber  and  frith  for  the  doing  thereof 
by  the  faid  VV.  B.  his  heirs  and  affigns)  and  four  and 
cleanje  all  the  ditches  and  water -courfes  on  the  faid  pre- 
vxi£'es ;  and  Jhall  and  will  leave  the  fame  well  and  fuff- 
ciently  repaired,  fioured  and  cleanfed  at  the  end  of  the  faid 
term  ;  And  alfo  Jliall  and  will  in  a  hiijband-like  manner, 
fpend  and  employ  in  and  upon  the  faid  premiffes,  all  the 
hay,  flraw,  fodder,  dung,  muck  and  foil,  which  Jhall  hap- 
pen to  be  made  or  arife  there  at  any  time  during  the  faid 
term  ;  And  luill  permit  and  fufftr  A.  B.  the  prefent  tenant, 
to  take  off  his  crop  of  corn  at  the  next  harvejl,  ivhich  Jlmll 
or  may  be  /own  this  year  on  the  faid  demifed  premijfes ; 
And  alfo,  that  he  the  faid  W.  W.  his  extculors,  admini- 
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firalors  and  cfjigns,  fhall  and  will  fow  twenty  acres  cf  the 
arable  land  with  clover  every  year  dining  the  faid  term,  and 
leave  twenty-five  of  the  fuid  land  fufficiently  fown  vjith  chvtr 
at  the  end  cf  the  faid  term  ;  And  alfo  fhall  and  will  leave 
yearly  and  every  year,  during  the  faid  term,  one  half  of  the 
faid  arable  land  as  a  fummcr  fallow  unfown  ;  And  alfo, 
that  he  the  faid  W.  W.  his  executors,  adminifirators  and 
ajfigns,  Jliall  not  nor  ivill  mow  any  part  cf  the  doivn  ground 
during  the  faid  term,  nor  do  or  commit,  cr  permit  or  fi'ffer 
to  be  done  or  committed,  any  tvafie,  fpoil  or  deJlruSlion,  in 
or  upon  the  faid  premiffes,  or  any  part  thereof:  And  further^ 
that  the  faid  W.  W.  Jliall  and  will  from  time  to  timti 
during  the  faid  term,  df charge  and  bear  the  cffices  of  over- 
feer,  churchwarden,  conjiable,  iithingman,  and  all  fuch  likt 
perfonal  cffices,  wherewith  the  fi:id  premrfil\iUholl  be  charged 
whin  and  as  often  as  they  Jliall  happen:  /hiXike  faid  W.  Bi 
for  himf'lf,  his  heirs  and  ojjlgns,  doth  covenant  and  grant 
to  and  with  the  faid  W.  \V.  his  executors,  adminijlraton 
and  ajfigns.  That  he  the  faid  W.  B.  his  heirs  and  ajfigm-, 
jhall  and  will  at  all  times  during  the  faid  term  berehy 
granted,  well  and  Jhfficiently  repair,  uphold  and  keep  the 
faid  mejfuage  and  other  the  hoiifes  hereby  demifed  (except  tin 
glafs  windows  thereof)  in  all  needful  and  neceffury  repar» 
tions,  when  and  as  often  as  need  fiiall  require  ;  And  alfi 
Jhall  and  will  at  all  times  during  the  faid  term  hereby  grantii, 
bear,  pay  and  difcharge,  or  abate,  deduil  and  allow  out  of 
the  faid  yearly  rent  hereby  referved,  all  taxes,  ratfs  and 
payments  wlmtfiever,  wherewith  the  faid  premiffes  Jliall  vr 
may  he  charged  or  chargeable,  (window  money  and  fuch  likt 
taxes  as  are  or  Jhall  be,  at  any  time  during  the  faid  term, 
particularly  laid  upon  tenants  by  a£t  of  parliament,  only  eH' 
cepted)  :  And  further,  that  he  the  faid  W.  B.  his  heirs  and 
ajfigns,  fhall  and  will  yearly,  during  the  faid  term,  alleio 
the  faid  W.  W.  his  executors,  adminifirators  and  ofiigm, 
400  faggots,  or  the  value  thereof  in  other  wood,  for  firing, 
to  be  had  and  taken  by  the  affignment  and  appointment  cf  the 
faid  W.  B.  his  heirs  or  afiigns,  or  his  or  their  bailiff,  ana 
not  otherwife,  and  to  be  fpent  on  the  faid  premiff'cs  ordy, 
and  not  elfewhere,  and  j'lJjfficient  plough-timber,  or  clfe  ih 
lieu  of  finch  plough-timber  the  fium  ofi  one  pound  and  ttr. 
Jhillings  in  money,  at  the  eleiiion  of  the  faid  W.  B.  his  heir, 
and  affigns  ;  And  Jhall  and  zvill  put  the  divelling-houfe  am 
out-houfes,  walls,  gates  and  fences  in  tcnantabk  repair^  o» 
or  before  Lady-Day  next:  And  alfo,  that  he  the  faid  XV.  W, 
his  executors,  adminifirators  and  affigns,  Jhall  and  may  fmn 
time  to  time,  and  at  all  times,  during  the  faid  term  herd) 
granted  (by  and  under  the  yearly  rents,  covenants  andagreemmi 
herein  contained)  peaceably  and  qtiitely  enter  into,  have,  held, 
occupy,  poffefs  and  enjoy,  all  and  fmgular  the  faid  premiffi 
hereby  demifed,  with  the  appurtenances,  (except  before  ex- 
cepted) without  any  let,  trouble,  hinderance,  moleflation,  in- 
terruption and  denial  of  him  the  faid  W.  B.  his  heirs  ana 
affigns,  and  of  any  other  perfon  or  perfions  whaifoever,  law- 
fully claiming  or  to  claim  by,  from  or  under  him,  them  or 
any  of  them  ;  and  Jhall  and  may  hold  and  enjoy  fiixty  efcfes 
of  the  arable  land  belonging  to  the  faid  demij'ed  premijfes, 
from  the  end  of  the  faid  term  hereby  granted,  till  ths  end  0] 
the  harvejl  then  next  following,  and  in  the  barn  to  thrajh  out 
his  corn  in,  for  a  year  after  the  end  of  the  faid  term,  ahti 
houfe-room  to  lodge  in,  and  liberty  to  fodder  his  cattle  ttpit: 
the  ground  called,  &c.  until  the  third  of  May  after  the  ex- 
piration of  the  faid  term :  Provided  always,  and  it  ii 
agreed  and  delared  by  and  between  the  parties  to  tb'efe  fin- 
fents,  that  if  the  faid  VV,  B.  his  heirs  or  affigns,  Jhali  hi 
minded  and  defirous  to  take  into  his  or  their  ovjn  hands  the  pt)j- 
feffion  of  the  faid  premiffes,  at  the  end  of  the  fi'fi  five- }Mi> 
of  the  faid  term  hereby  granted,  and  of  fuch  his  or  iheii 
mind  and  defiire,  do  and  fhall  on  the  2()ih  day  of  Sefrtembci 
next  before  the  end  of  the  faid  firfl  five  years,  give  noliit 
in  writing  under  his  or  their  hand  or  hands,  to  the  faid  VV, 
W.  his  executors,  adminifirators  and  affigns,  or  leave  tb, 
fame  for  him  or  them  at  the  meffuage  hereby  demifed,  v/iti 
one  of  his  tr  their  fervants  there  ;  then,  and  at  the  end  0, 
the  firfl  five  years  of  the  find  term,  he  the  faid  W.  B.  hi 
heirs  and  affigns,  may  enter  into  the  faid  demifed  premiffes,  at' 
take  poffcffion  thereof  accord^ingly  ;  anything  herein  ccntainc 
to  the  contrary  thereof  in  any  ivife  miwiihjl andi»g  :  Pro 
vidcd  alj'o,  and  it  is  j'urther  agreed  and  declared  by  and  he 
tiveen  the  faid  parties  to  thefe  prefents,  that  if  the  faU  W 
VV,  his  executors,  adminiflraisn  and  affigns,  fhall  be  rtiiii 
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itd  and  deftrota  to  have  and  yieU  up  the  /aid  demifed  pre- 
•mffci  to  the  /aid  W.  B.  his  heirs  or  ajfigns,  at  the  end  of 
'he  firji  five  years  of  the  /,ud  term  hereby  granted,  and  of 
'lich  his  or  their  mind,  and  defire,  do  and  fball,  on  the  nine 
md  twentieth  day  of  September  next  before  the  end  of 
■he  faid  fir/1  five  years,  give  notice  in  writing  under  his  or 
'heir  hand  or  hands,  to  the  faid  \V.  B.  his  heirs  or  aj/igns, 
r  leave  the  fame  for  him  or  them  at  the  capital  mejfuage 
f  the  faid  W.  B.  fituate  in,  (Jc.  with  one  of  his  or  their 
Trvants  there,  then  and  in  fuch  cafe,  the  faid  term  hereby 
^ranted  fhall,  at  the  end  of  the  firfl  five  years,  ceafe  and 
leterminc  ;  any  thing  herein  contained  to  the  contrary  not- 
vithjlanding.     In  witnefs,  (Sc. 

%t9.{i  aitB  rclcafc,  A  conveyance  by  leafe  and  re- 
safe,  is  where  he  who  is  to  convey  any  lands  or  tene- 
nents  ftift  makes  a  leafe  (or  bargain  and  fale)  of  the  pre- 
niflcs  to  the  perfon  to  whom  the  fame  is  to  be  conveyed 
or  fix  monihs,  a  year,  (Sc.  but  ufually  for  a  year,  to 
he  intent  that  by  virtue  thereof  the  lefTee  may  be  in  the 
dual  pofleflion  of  the  [ir^mifles  granted  by  the  leafe,  (or 
largain  and  fa!e)  and  intended  to  be  releafed  to  him  ;  and 
hen  the  leflee  (or  bargainee)  by  virtue  of  the  ftatute  of 
he  27  Hen.  8.  cap.  lo.  for  transferring  ufes  into  pof- 
sffion,  is  enabled  to  take  a  grant  or  releafe  of  the  rever- 
on  and  inheritance  of  the  faid  lands,  to  the  ufe  of  him^ 
df  and  heirs  for  ever,  (dc.  And  then  a  releafe  (ufually 
ated  the  day  next  after  the  date  of  the  leafe,  reciting 
he  faid  leafe,  and  declaring  the  ufes)  is  accordingly 
lade ;  which  in  this  cafe  is  a  conveyance  of  one's  right 
r  intereft  tliat  he  has-  in  a  thing  to  another  who  has  the 
Dffeffion  thereof,      i  Wood's  Convey.  714. 

A  leafe  and  releafe  are  but  one  conveyance,  and  in  the 
ature  of  one  deed,      i  Alod.  252. 

Leafe  and  releafe  is  now  become  the  mofl  common  con- 
syance  of  lands.  It  amounts  to  a  feoffment;  for  by  the 
id  ftatute  the  ufes  are  transferred  into  the  polTeffion,  fo 
lat  thereby  [lie  place  of  livery  of  feifin  is  fupplied  ;  Vifhich 
ideed  faves  much  trouble,  efpecially  when  the  bar- 
>inor,  i^c.  lives  at  a  difl^ance  from  the  premifl'es ;  in 
I  hich  cafe  a  letter  of  attorney  to  make  livery  was 
jiliged  to  be  made,  otherwife  the  bargainor,  fcfr.  was  to 
I  diver  feifm  in  perfon.      i  Wood's  Convey.  715. 

I   1,  'Things  requifite  in  a  leafe,  or  bargain  and  fale  for  a 

■  r. 

2.  Things  re  qui  file  in  the  releafe;  and  of  fetting  ofide  a 
\ife  and  releafe, 

I.  Things  rcqn'fite  in  a  leafe,  or  bargain  and  fale,  for  a 


Firft,  With  refpedl  to  the  confideration,  it  is  requi- 
te, and  the  ufual  and  be(t  Way,  to  .iiention  a  confide- 
ition  of  money,  as  five  fliillings,  or  fome  other  fmall 
im,  though  it  be  never  paid  ;  for  it  was  a  queftion  up- 
n  a  leafe  for  a  year  made  by  the  words  demife,  grant 
nd  to  farm  let,  rendering  a  pepper- corn  rent,  whether 
le  releafe  could  operate  upon  it  ?  And  it  was  objected, 
lat  the  releafe  wjs  void,  becaufe  there  was  no  entry 
pcrnd,  nor  any  confideration  to  raife  an  ufe,  it  being  but 
pepper-corn,  which  is  not  fufKcient,  for  it  is  to  be  paid 
ut  of  the  profits  of  the  land.  Chief  Juftice  North  at 
rft  faid,  the  refervation  feemed  to  him  not  to  be  fuffi- 
ient  to  raife  an  ufe,  becaufe  the  ufe  mufl:  be  raifed  out 
f  the  land,  and  united  to  it  before  a  rent  can  refult  out 
f  it.  But  llundham  Juftice  was  of  opinion,  that  the 
afervation,  though  but  a  pepper-corn,  would  raife  an 
fe.  And  after  time  taken  toadvife,  judgment  was  given, 
lat  the  word  grant  would  make  the  land  pafs  by  way  of 
fe  ;  and  that  the  refervation  of  a  pepper-corn  is  a  good 
onfideration  to  raife  an  ufe  to  fupport  a  recovery.  Alfo 
lat  this  leafe  being  within  the  ftatute  of  ufes,  there  needs 
e  no  aftual  entry  to  make  the  leftee  capable  of  the  re- 
afe;  for  by  virtue  of  the  ftatute  he  (hall  be  adjudged  to 
e  in  a£lual  polTelTion.      2  Mod.  252,   253. 

If  the  words  largain  and  fell,  in  confideration  of  rrtoney, 
e  in  a  leafe ;  or  if  in  confideratioa  of  money  he  does 
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dcmifc,  ^c.  tliere  an  ufe  will  arife  by  the  ftatute  of  ufes. 
Dot  if  it  be  only  rendering  rent  out  of  the  land,  that 
fcems  not  to  be  a  fuflicient  confideration  to  raife  an  ufe. 
Mod.  262,  263. 

Secondly,  with  rerpe<3  to  the  eftate  and  pcfteflion,  the 
perfon  who  makes  the  bargain  and  fale  for  a  year,  mufl: 
be  in  the  aiftual  pofTeflion  at  the  time  of  the  fa!e,  other- 
wife  he  cannot  make  it. 

But  if  he  has  not  the  pofTeflion  before  fale,  he  muft 
enter  upon  the  land,  and  fcal  and  deliver  the  deed  upon 
the  land  to  the  bargainee;  and  this  puts  the  bargainee 
into  pofleflion.  See  Carter  161.  Cro.  Eliz.  483,  447. 
Dalifon  81.     Lev.  47,  270,  271,  272.     3  Lev.  387. 

And  if  a  man  is  feifed  in  fee,  and  makes  a  leafe  for 
years,  unlefs  he  gives  pofleflion  and  the  ItflTee  enters,  he 
mult  raife  an  ufe.     Mod.  263. 

Upon  a  leafe  for  a  year,  it  being  within  the  ftatute  of 
ufes,  there  is  no  need  of  an  aflual  entry  to  make  the  leflee 
capable  of  taking  the  releafe  ;  for  by  the  faid  ftatute  he  is 
deemed  in  adtual  pofleflion.      2  Mod.  252,  253. 

If  a  leafe  for  years  be  made,  without  any  confideratiot\ 
of  mone)',  the  leflee  has  not  any  eftate  till  entry;  for 
before  entry  he  has  but  an  intercfje  termini,  and  no  pof- 
fefTion.      Co.  Lit.  i-]i.  a.   46.^. 

Neither  has  the  lefTor  any  reverfion  till  the  lefTee's 
entry  ;  nor  will  a  releafe  to  him,  which  enures  by  way 
of  enlarging  an  eftate,  operate  without  a  pofleflion  ;  for 
before  a  pofleflion  there  is  no  reverfion.  Co.  Lit.  27c.  a. 
Cro.  fac.  1 69.  pi.  g. 

By  a  bargain  and  fale  of  the  reverfion  and  reverfion?,- 
remainder  and  remainders,  rents,  ifTues  and  profits,  iSc. 
the  bargainee,  by  virtue  of  the  ftatute  of  ufes,  becomes 
poflefled,  2  Co.  35.  b.  (it  being  a  term)  without  any  atr 
fornment,  and  he  may  without  attorni-nent  diftrain  or 
bring  an  adion  of  debt  for  rent.  Vaugh.  51.  8  Co, 
93.A.  94.<7. 

Thirdly,  with  refpeft  to  inrolment,  there  needs  no  in- 
rolment  of  a  bargain  and  fale  for  years;  that  executes  by 
the  ftatute  without  it.  2  Co.  35.^.  36.  rt,  8  Co,  93. 
2  Roll.  Abr,  204. 

2.  Things  requifite  in  the  releafe;  and  of  fetting  afsde  a 
leafe  and  releafe, 

Firft,  with  refpe£t  to  the  confideration,  a  releafe  will 
operate  without  a  confideration,  but  it  is  converiient  to 
put  a  valuable  confideration  in;  as  money,  or  love  and 
afFedion,  or  marriage,  ijc.  for  fince  the  ftatutes  of  13  El. 
cap.  5.  and  27  El.  cop.  4.  againft  fraudulent  conveyances, 
if  a  man  makes  a  voluntary  feoffment,  or  other  convev- 
ance.,  without  good  confideration,  it  fhall  be  fraudulent 
againft  a  purchafer  for  a  real  confideration,  or  a  mort- 
gagee, a  judgment  or  ftatute  creditor,  for  good  confide- 
ration. 

But  it  fhall  be  good  againft  the  party,  his  executor?, 
adminiftrators,  i^c.     Cro.  fac.  271.  pi.  3. 

Secondly,  with  refpeft  to  the  eftate  and  pofleflion,  it 
has  been  the  great  wifdom  and  prudence  of  the  fages  of 
our  law  to  provide,  that  no  polTibility,  right,  title,  or 
chofe  in  ailion,  may  be  granted  or  afligned  to  ftrangers, 
for  that  would  make  a  multiplicity  of  fuits,  and  great 
opprellion  to  the  people  ;  neither  can  they  be  transferred 
by  a£t  in  law;  but  all  rights,  titles  and  anions  may,  by 
the  prudence  and  policy  of  the  law,  be  releafed  to  the  ter- 
tenant,  for  the  reafon  of  his  repofe  and  quiet,  an9  for 
avoidance  of  contentions  and   fuits.      10  Co.  48.  a. 

Wherever  a  releafe  is  made,  it  is  abfolutely  necefTarv 
that  the  releafee  be  in  poffeffion  of  fome  eftate  at  the  time 
of  the  releafe.     Lit,  feSl.  4^y, 

He  who  makes  a  releafe  of  lands  oiuft  have  an  eftafe 
in  himfelf,  out  of  which  the  eftate  may  be  derived  to  the 
releafee.  The  releafee  muft  have  an  eftate  in  pofleflioft 
in  deed  or  in  law,  in  the  land  whereof  the  releafe  is  made, 
as  a  foundation  for  the  releafe.  There  muft  be  privity 
of  eftate  between  the  releafor  and  releafee;  and  there  muft 
be  fuflicient  words  in  law,  not  only  to  make  the  releafe, 
but  alfo  to  create  and  raife  a  new  eftate,  or  tie  releafe 
will  not  be  good.     Co,  Lit,  271. 

If 
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If  a  man  occupies  as  tenant  at  fufferance,  a  reloTe 
wilt  not  enure  to  him  for  want  of  privity.  Lit.  fefi.  46 1. 
His  being  tenant  at  fufferance  is  not  good  to  veil  any 
eftate  in  him  for  want  of  piivity  between  them  ;  and  a 
releafe  to  him,  as  to  him  who  had  the  reveifion,  is  void, 
becaufe  he  had  not  any  pofleflion,  there  being  no  eftate 
in  him;  and  an  eftate  cannot  be  vefted  in  him  in  rever- 
fion  by  this  means;  for  if  tenant  for  life  releafes  to  him 
in  the  reverfion,  it  is  void  by  way  of  releafe;  and  It  can- 
not pafs  as  a  furrender  for  want  of  apt  words.  Cro.  Eliz. 
21.      Dyer  251. 

But  where  a  man  is  in  pofl'eflion  by  virtue  of  a  leafe 
at  will,  there  a  releafe  fhall  operate  by  reafon  of  the  pri- 
vity between  the  parties.  And  it  is  in  vain  to  make  an 
eftate  by  livery  of  feifin  to  another  who  has  the  pofteffion 
before.     Lit.  fed.  461,  462. 

Thirdly,  with  refpefl  to  the  words  in  a  releafe  ;  If  I 
let  land  for  life  or  years,  and  releafe  all  the  right  I  have 
without  the  word  heirs,  this  at  the  Common  law  is  but 
an  eftate  for  hfe  ;  but  if  I  releafe  to  him  and  his  heirs,  or 
to  him  and  the  heirs  of  his  body,  then  this  is  an  inheri- 
tance.     Lit.  fed.  465. 

Fourthly,  with  refped  to  recitals,  the  ufes,  conditions, 
defeafances,  warranties  and  covenants :  A  releafe  may  have 
one  or  more  recitals  in  it  (which  is  moft  commonly  the 
cafe)  yet  it  is  good  without  any.     i  Wood's  Convey.  716. 

If  the  words,  to  the  only  ufe  and  behoof  of  the  faid 
A.  B.  and  his  heirs  and  offtgns  for  ever,  or  fuch  like  words, 
are  not  in  the  releafe,  then  the  eftate  executes  by  the 
flatute  of  ufes,  and  thetruft  is  void,  i  Wood's  Conv.  716, 
Where  no  ufe  is  declared,  it  is  to  the  ufe  of  the  releafor 
and  his  heirs,      i  JFcod's  Conv.  716. 

Where  a  releafe  is  made  to  A.  B.  his  heirs  and  afligns 
for  ever,  to  the  only  ufe  and  behoof  of  the  releafee,  his  heirs 
and  afligns  for  ever,  in  truft  for  the  faid  C.  D.  (which 
faid  C.  D.  muft  be  a  party  to  the  deed,  and  a  confide- 
lation  of  5  s.  to  be  paid  by  the  releafee,  and  the  pur- 
chafe- money  declared  to  be  paid  to  C.  D.  the  cejiui  que 
trufi)  if  thefe  words  are  not  in  the  deed,  then  the  eftate 
executes  by  the  ftatute  of  ufes,  and  the  truft  is  void,  i 
Wood's  Convey.  716. 

In  cafe  of  leafe  and  releafe  to  make  a  tenant  to  the 
pracipe  in  a  common  recovery,  if  the  releafe  is  made  to 
the  tenant  and  his  heirs;  it  muft  alfo  be  to  the  ufe  of 
him,  his  heirs  and  afTigns  for  ever;  for  the  releafee  muft 
be  abfolute  tenant  of  the  freehold,  i  //-W/  Convey.  7  17. 
A  releafe  that  enures  by  way  of  pafling  away  an  eftate, 
i3c.  may  be  made  upon  condition,  or  with  a  defeafance  ; 
fo  as  the  condition  be  contained  in  the  releafe,  or  deli- 
vered at  the  fame  time  with  it.      Co.  Lit.  236. 

And  ahho'  there  may  be  warranties,  covenants,  and 
fuch  additions  in  releafes,  (whicli  is  ufually  the  cafe)  yet 
they  are  good  without   them,      i  Wood's  Convey.  717. 

A.  devifed  lands  to  J.  S.  and  his  heirs,  but  the  will 
was  defeftively  executed,  and  afterwards  the  heir  at  law, 
in  confideration  of  ico  guineas  paid  him  by  y.  S.  the  dc- 
vifee,  by  deed,  reciting  ih.u  this  will  was  duly  executed, 
releafed  to  the  devifee  all  liis  right  to  the  eftate  devifed; 
and  after  that,  there  being  debts  appointed  by  the  will  to 
be  paid,  the  devifee  told  the  heir,  that  it  would  facilitate 
the  raiftng  of  the  money  for  the  payment  of  the  debts,  if 
he  (the  heir)  would  join  in  a  leafe  and  releafe  of  the 
devifed  premifles  ;  and  thereupon,  for  fifty  guineas  more 
paid  to  the  heir,  he,  together  with  the  devifee,  by  leafe 
and  releafe  conveyed  ti.e  premiftcs  to  'J.  N.  and  his  heirs 
in  confideration  of  400/.  mentioned  to  be  paid  by  J.N. 
and  a  receipt  was  given  ;  but  in  truth  this  purchafe- 
money  was  not  paid,  but  J.  N.  was  only  truflee  for 
y.  S.  Tlie  court  fet  afide  this  Itafe  and  releafe,  upon  pay- 
ment of  the  150  guineas  and  intereft  ;  and  faid,  either 
fupprejfn  veri,  or  fugge/iio  faift,  is  a  good  reafon  to  fet 
afide  any  releafe  or  conveyance;  and  that  to  recite  in  a  ! 
deed  (as  in  this  cafe)  that  the  will  was  duly  executed,  j 
when  it  was  not,  is  fuggc/iio  falft,  and  to  conceal  from  ' 
the  heir  (as  here)  that  tI.e  will  was  not  duly  executed, 
h  fuppreffio  veri.      I  Will.  Rep.  239,  240,  727.  I 

JlCat,    A   mill-leat,    corruptly  milleat.      A    trench   to 
convey   water   to    or    from   a   mill,    mentioned    in    ftat.  I 
7   yac.   I.    cap.   ig.    but    moft   peculiar    to    Devjnjhire^ 
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where  in  conveyances  the  word  does  frequently  occur 
Cowell,   edit,    1727. 

iLcatl)Cr.  The  ftaple  for  leather,  where  to  be  held 
27  Ed.  3.  Jiat.  2.  c.   I. 

It  fliall  have  no  impofition  without  confent  of  par- 
liament, 45  Ed.  3.  c.  4. 

Ancient  prohibitions  of  the  exportation  of  it,  27  Ed 
3.  J}.  2.  c.  I,  3,  27.  38  Ed.  3./?.  I.  c.  6.  j8  El.  c.  9." 
I  yac.  I.  c,  22.  feet.  54,  55. 

Aliens  fhall  not  buy  leather  but  in  open  market,  ■? 
Hen.  8.  c.  10. 

The  wardens  of  the  curriers  in  London  may  fearch  for 
leather  infufEciently  tanned,  3  Hen.  8.  c.  lo.  24  H 
8.   <r.  7. 

Liberty  of  buying  leather  granted  to  certain  ftrangers, 
5  H.  8.  r.  7. 

Shall  be  fold  only  in  open  market,  24  H.  8.  c,  r, 

Diredlion  for  telling  and  cufloming  leather,  27  H.  8. 
c.  14. 

■  How  ftran^ers  are  to  convey  leather  from  one  port  to 
another,  27  H.  8.  c.  14.  feet.  4. 

Exportation  of  leather  reftrained,  2  b"  3  Ed.  6.  c.  9. 
I  M.  Jl.  3.  c.  8.  5  El.  c.  8.  y  cap.  22.  feet.  2.  14 
El.  c.  4..     18  El.  c.  9. 

Artificers  in  leather  may  buy  and  fell  tanned  leather,  3 
y  4  Ed.  6.  c.  6. 

Buying  of  raw  hides  to  fell  again  untanned,  prohibited, 
3  fs"  4  Ed.  6.  c.  9. 

Artificers  may  buy  tanned  leather,  i  Alar.  Jl.  3.  t, 
8.      I  El.  c.  8. 

Leather  fliall  be  fearched  and  fealed,  i  El.  c.  9.  i 
yac.  I.  c.  22, 

Felony  to  export  leather  or  tallow,  i  El.  c.  10.  per- 
mitted by   20  Car.  2.  c.  5. 

Sheeps  fkins  tawed  may  be  exported,   8  El.  c.  14. 

Exporting  of  tallow  and  raw  hides  prohibited,  8  El. 
c.  9. 

Owners  of  fhipj,  knowing  the  offence,  to  forfeit  (hip, 
^c.   18  El.  c.  9./  2. 

None  but  tanners  to  fell  unwrought  leather,  27  El. 
c.  16. 

How  leather  fliall  be  wrought  and  curried,  i  yac.  i. 
c.  22.      9  An/3,   c.  II.  feet.  10.      12  Geo.  2.  c.  35.  f.  7. 

None  but  artificers  may  buy  leather,    i  yac,  I.  c.  22, 

No  perfon  ftiall  foreflal  hides,  i3'c.  1  yac.  i.  c.  22. 
feet.  7. 

Saving  of  the  rights  of  the  univerfities,  i  yac,  i.  t, 
22.  feet.  48. 

This  adt    not  to  extend   to  Wales,    i  yac.  i.  e.  22. 

M  53- 

This  aft  not  to  extend  to  Scottifh  hides  brought  (0 
Berwick,   1  yac.  i.  c.  2.  feet.  56. 

Letters  patent  contrary  to  this  aft  void,  i  yac.  i.  c. 
22.  feet.  57. 

No  fkinner  to  take  fervants  who  have  not  beenappren* 
tices,    I  yac.  I.   £.9.  feet.  4. 

Sheep  fkins  need  not  be  feaiched  or  fealed,  4  yac.  U 
c.  6.  feet.  2. 

Tanned  leather  fhall  not  be  fold  by  weight,  4  yac.  I. 
c.  6.  feet.  3. 

Sheep  fkins  and  calves  fkins  dreffed  or  undrefled,  and 
all  manufaftures  of  leather  may  be  exported,  12  Car.  2. 
c.  4.  feet.  10. 

Leathers  and  hides  of  ox  and  calves  not  to  be  exported, 
13  W  14  Car.  2.  c.  7. 

Leather  fliall  be  fold  in  open  market  only,  13  £^14 
Car.  2.  c.  7.  feet.  4. 

Exportation  declared  a  publick  nuifance,  13  tsf  14 
Car.  2.  c.  7.  feet.  11. 

This  aft  not  to  prohibit  the  carrying  of  hides  for  the 
neceffary  ufe  of  any  fliip,  i^c.  13  fa*  14  Car.  2.  c.  7. 
feet.  12. 

General  liberty  to  export  leather,  20  Car.  2.  c.  $. 
I  yac.  2.  <■.  13.  I  W.  y  Af.  c.  23.  9  Ann.  c.  b. 
feet.  4. 

Leather  curried  fhall  be  deemed  made  ware,  i  W.  l^ 
AL  ..33. 

Tanned  leather  may  be  fold  by  leatherfcllers,  f^.  in 
their  fliops,    i  ]V.  ^  M.  c.  33.  feet.  5, 

Duties 
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Duties  upon  leather,  parchment,  ifc.  g  Jnn.  c.  tt. 
10  Ann.  c.  26.  made  perpetual  and  part  of  the  general 
fund,   3  Geo.  I.  c  7. 

Hides  to  be  marked  on  paying  duty,  g  Ann.  c.  11. 
/ect.  44- 

Forging  the  marks,  death  without  clergy,  ibid. 
Commiflioners  or  other  officers  not  to  influence  elec- 
tions, g  Ann.  c.  11.  feet.  49. 

Increafe  of  the  drawback  upon  leather  exported,  12 
Ann.  ft.  2.  c.  9.  feet.  64. 

Tawed  flieeps  fkins  to  pay  the  fmaller  duty,  3  Geo.  I, 
c.  A.  feet.  13. 

Counterfeiting  the  leather  (lamps  felony,  5  Geo.  i.  t. 
2.  feet.  9. 

Hide  to  be  kept  feparate  till  furveyed,  5  Geo.  i.  <:.  2. 
fict.  10. 

Artificers  may  freely  buy  their  leather,  and  cut  it,  and 
fell  it  in  fmall  pieces,    12  Geo.  2.  c.  25. 

Penalty  on  curriers  negleding  to  curry  leather,  12 
Geo.  2.  c.  25.  feet.  4. 

The  ftatute  i  Ann.  ft.  2.  e.  18.  extended  to  the  ma- 
nufa6lures  of  leather,    13  Geo.  2.  c.  18. 

Journeymen  to  perform  the  bufinefs  they  are  engaged 
[  in,  ibid.  feet.  8. 

'  iLCCC3tO;t,  A  riotous  debauched  perfon,  a  lecher,  a 
whore-malter.  Sciant,  quod  Ego  Johannes  conftabularius 
Ceftriit  dedi  Hugoni  de  Dtitton  £3"  htsredibus  fuis  magijha- 
tum  omnium  leccatorum  i^  meretricum  totius  Cejierfhiries 
ficut  liberius  ilium  magiftratum  tenso  de  comite  falvojure  meo 
mihi  y  hteredibui  meis.  Sine  dat.  fed  circa  annum  1220. 
Cowell,  edit.    1727.     See  dagraitt?. 

ILCcljCClMtte,  A  fine  on  adulterers  and  foinicators. 
Cowell,  edit.    1727. 

JLetfiftecntum,  A  bed  5  fometimes  all  that  belongs  to 
I  bed.      Flir.  (f-'orc.  pag.  63 1. 

3LC(ttinunt,  A  pulpit.  Chirothecas  dum  oraret  fuper 
e^tinum  pofuit.     Monaftic.   3  tom.  pag.  243. 

llettUrCC,  In  London  and  other  cities  there  are  leflu- 
ers  appointed,  as  affiltants  to  the  reflors  of  churches. 
They  are  generally  chofen  by  the  veftry  or  chief  inhabi- 
:ants ;  and  are  ufually  the  afternoon  preachers.  There 
ire  alfo  one  or  more  lecturers  in  moft  cathedral  churches; 
ind  many  lefture(hips  have  likewife  been  founded  by  the 
lonation  of  private  perfons,  a;  Lady  Moyer's  at  St. 
Paul's,  and  many  others  :  And  it  feemetii  generally,  that 
he  bilhop's  power  is  only  to  judge  as  to  the  qualification 
jind  fitnefs  of  the  perfon,  and  not  as  to  the  right  of  the 
eflurefhip:  As  in  the  cafe  of  the  churchwardens  of  St. 
iBartholornew's,  M.  \r  IV.  one  Fifiburne  \€k  25/.  a  year 
or  the  maintenance  of  a  weekly  ]e£turer,  and  appointed 
hat  the  lefturer  (hould  be  chofen  by  the  parifliioners,  and 
\:o  preach  on  anv  day  in  every  week  as  they  fhould  like 
left.  The  puifliioners  fixed  on  Thurjday,  and  chofe  a 
efturer  every  year  \  and  now  Mr.  T'urton  being  lecturer, 
ind  the  pariQi  having  chofen  Mr.  Rainer,  the  other 
would  not  fubmit  to  the  choice,  whereupon  the  church- 
wardens (hut  Turton  out  of  the  church.  Afterwards  the 
Difhop  of  London  determined  in  his  favour,  and  granted 
an  inhibition  and  monition  for  that  purpote.  But  by 
Holt  Chief  Juftice ;  a  prohibition  muft  go  to  try  the 
right:  It  is  true  a  man  cannot  be  a  lecturer  without  a 
licence  from  the  bifhop  or  archblfliop  ;  but  their  power  is 
only  as  to  the  qualification  and  fitnefs  of  the  perfon,  and 
not  as  to  the  right  of  the  lecSurefhip  ;  and  the  ecclefiafti- 
Cal  court  may  puni(h  the  churchwardens,  if  they  will 
not  open  the  church  to  the  parfon,  or  to  any  one  a£ling 
under  him,  but  not  if  they  refufe  to  open  it  to  any  other. 
3  Mk.  87.     I  B.  Ecc.  L.  659,  660. 

But  in  cafe  where  there  is  no  fixed  !e£turer,  or  ancient 
falary,  but  the  le£lure(hip  is  to  be  fupported  only  by  vo- 
luntary contributions,  and  there  is  not  any  cuftom  con« 
rerning  fuch  eleiflion  ;  it  feemeth  that  the  ordinary  is  the 
jroper  judge,  whether  or  no  any  lefturer  in  fuch  place 
jught  to  be  admitted  :  As  in  the  cafe  of  the  lefturer  of 
5t.  Anris  Wejtminjter,  T.  16  Geo.  2.  the  court  of  King's 
Bench,  upon  confideraiion,  refufed  to  grant  a  mandamus 
10  the  bi(hop  of  London  to  grant  licence  to  a  letturer  ; 
who  appeared  to  have  no  fixed  falary,  but  to  depend  al- 
together upon  voluntary  contributions ;  and  where  there 
Vol.  II.  N°.  loi. 
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was  no  cufloirt  ;  and  the  reftor  had  refufed  his  leav^  to 
preach  in  the  church  to  the  perfon  now  applying.  Sir 
1192.  °' 

By  ftatute  13  £;f  14  Car,  2.  cap.  4.  fa.  19.  No  per- 
fon (hall  be  allowed  or  received  as  a  lecturer,  unlefs  he 
be  firft  approved  and  thereunto  licenfed  by  the  archbi{hop 
of  the  province,  or  bifhop  of  the  diocefe^  or  (in  cafe  the 
fee  be  voidj  by  the  guardian  of  the  fpititualries,  under 
his  feal,  and  (hall,  in  the  prefence  of  the  faid  archbifliop 
or  bifliop,  or  guardian,  read  the  thirty- nine  articles, 
with  his  declaration  of  his  unfeigned  afTent  to  the  fame  : 
And  every  perfon  who  (hall  be  appointed  or  received  as  a 
lefturer,  to  preach  upon  any  day  of  the  week,  in  any  church, 
chapel  or  place  of  publick  worfliip,  the  firft  time  he 
preached  (before  his  fermon)  (hail  openlv,  publickly  and 
folemnly  read  the  common  prayers  and  fervice  appointed 
to  be  read  for  that  time  of  the  day,  and  then  and  there 
publickly  and  openly  declare  his  aflent  unto  and  approba- 
tion of  the  faid  book,  and  to  the  ufe  of  all  the  prayers, 
rites  and  ceremonies,  forms  and  orders  therein  contained, 
and  (hall,  upon  the  firft  ledure  day  of  every  month  after- 
wards, fo  long  as  he  continues  Icdurer  or  preacher  there, 
at  the  place  appointed  for  his  faid  leisure  or  fermon,  be- 
fore his  faid  ledture  or  fermon,  openly,  publickly  and  fo- 
lemnly read  the  common  prayers  and  fervice  for  that 
time  of  the  day,  and  after  fuch  reading  thereof,  (hall 
openly  and  publickly  before  the  congregation  there  a(rem- 
bled  declare  his  unfeigned  aflTent  unto  the  faid  book  ac- 
cording to  the  form  aforefaid  :  And  every  fuch  perfon 
who  (hall  negledt  or  refufe  to  do  the  fame,  (hall  from 
thenceforth  be  difabled  to  preach  the  faid  or  any  other 
le<5lure  or  fermon,  in  the  faid  or  any  other  church,  cha- 
pel or  place  of  publick  worlbip,  until  he  fliall  openly, 
publickly  and  folemnly  read  the  common  prayers  and  fer- 
vice appointed  by  the  faid  book,  and  conform  in  ail 
points  to  the  things  prefcribed  according  to  the  purport 
and  true  intent  of  this  aft. 

Sea.  20.  Provided,  that  if  the  faid  leflure  be  to  be 
read  in  any  cathedral  or  collegiate  church  or  chapel,  it 
(hall  be  fufficient  for  the  faid  leflurer  openly  at  the  time 
aforefaid  to  declare  his  alTent  and  confent  to  all  things 
contained  in  the  faid  book,  according  to  the  form  afore- 
faid. 

Sect.  21.  And  if  any  perfon  who  is  by  this  a£l  difa- 
bled [or  prohibited,  15  Car.  2.  c.  6.  feet.  7.]  to  preach 
any  ledure  or  fermon,  ftiall  during  the  time  that  he  (liall 
continue  fo  difabled  (or  prohibited,)  preach  any  fermon 
or  ledture  ;  he  (hall  fufFer  three  months  imprifonment  in 
the  common  gaol :  And  any  two  juftices  of  the  peace  of 
any  county  within  this  realm,  and  the  mayor,  or  chief 
magiftrate  of  any  city  or  town  corporate  within  the  fame, 
upon  certificate  from  the  ordinary  made  to  him  or  them 
of  the  offence  committed,  (hall  and  are  hereby  required 
to  commit  the  perfon  fo  offending  to  the  gaol  of  the 
fame  county,  city  or  town  corporate. 

Sect.  22.  Provided,  that  at  all  times  when  any  fermon 
I  or  ledlure  is  to  be  preached,  the  common  prayers  and  fer- 
vice in  and  by  the  faid  book  appointed  to  be  read  for 
that  time  of  the  day,  (ball  be  Ofenly,  publickly  and  fo- 
lemnly read  by  fome  prieft  or  deacon,  in  the  church, 
chapel  or  place  of  publick  wor(hip  where  the  faid  fermon 
or  ledture  is  to  be  preached,  before  fuch  fermon  or  ledlure 
be  preached,  and  that  the  lefturer  then  to  preach  (hall  be 
prefent  at  the  reading  thereof. 

Sect.  23.  And  provided,  that  this  aiSt  (hall  not  extend 
to  the  univerfity  churches,  when  any  fermon  or  le£lure  is 
preached  there,  as  and  for  the  univerfity  fermon  or  lec- 
ture ;  but  the  fame  may  be  preached  01  read  in  fuch  fort 
and  manner,  as  the  fame  have  been  heretofore  preached 
or  read. 

Iletttirnium,  (Leaorium)  The  defk,  the  reading  place, 
or  pew  in  churches.— —71<«c  major  prtjhyter  redeat  ad 
ledturnium  incepturus  quod  incumbit,  is'c.  Statu ta  Eccl. 
Paul.  Lond.  MS.   fol.  44. 

§LeDO,  (Ledona,)  The  rifing  water,  or  incieafe  of  the 
fea.      Du  Frcjne. 

JLCCt,  Leta,  vifus  Franci  pkgii.  Is  otherwife  called   a 

law-day.      Smith  de  Rep.  Angl.  lib.  2.   tap.  18.  and  fcems 

to  have  grown  from  the  Saxon  leo,  which,  as  appears  by 

5  A  the 
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the  laws  of  King  Edward,  publiflied  by  UmU,d,  mm. 
,4    was  a  court  of  jurifdiaion  above  the  wapentake  or 
hundred:  M,»ny  lords,   together  with  their  courts-baron, 
have  likewife  leets  adjoined,  and  thereby  do  cnqu.re  of 
fuch  tranfareflions  as  ate  fubjea  to  the  enquiry  and  cor- 
reaion  of^ms  court,  whereof  you  may  r"d   m  KiUh,n 
from  the  beginning  of  his  book  to  the  fifth  chapter    and 
Brimn,  cap.  28.     But  this  court,  m  whofc  manor  foever 
it  be   kept,  is   accounted  the  King's  court,  becaufe  the 
authority    thereof    originally     belongs     to    the    crown 
Kach:n!fol.  6.     Dyer,  fol  64.   faith,  that  this  ket  was 
firfl  derived  from  the  ftier.fF's  turn.     And  it  enqu.reth  of 
all  offences   under  high  treafon,  committed   againft  tlie 
crown  and  dignity  of  the  King,  though  it  car.not  punifh 
many,  but  muft  certify  them  to  the  juftices  of  affife,  by 
the  ftatute  of  I   Ed.  3.    cap.  ult.  but   what   things  are 
only  inquirable,  and  what  punifli.ble,  fee  Kitckn  m  the 
charge  of  a  court  leet,  from  /./.  8.  to  /./   20.     See  al- 
fo  the  ftatute  8  Ed.  2.  and  4  /»/•  M-  261.     H^^c jji 
curia  prifca  ilia,  (faith  Spelman)  qua  inter  Saxones  ad  tn- 
burgos,  decanias  tenementales  pertinebat.     The  jarifdiflion 
of  bailiffs  within  the  dutchy  of  Normandy,  m  the  com- 
pafs  of  their   provinces,  ieems  to  be  the  fame,  or  very 
like  our   ket,    cap.  4.    of  the    Grand  Cujlumary.     Leet 
comes  from  the  Sa«.    Lat,  i.  e.  cenfura,  arbttnum  ;   or 
from  Latan,  cenfere,  ajiimare.     ^od  in  hac  ohm  curta  de 
damnis  te/limabatur  inter  vicinos  em^rgentiius,  "tpatet  in 
LL.  Edw.  Conf.  cap.  10.     See  Sir  William  Dugdale  s 
VVarwickftiire,  fol.  2,  ,    ,     •       .     r        • 

A  court-leet  is  a  court  of  record,  having  the  f^me  ju- 
rifdiaion within  fome  particular  precina,  which  the 
fheriff's  torn  hath  in  the  county,  finch  246.  2  Hawi. 
P  C.  72. 

The  flat.  18  Ed.  2.  which  fhews  of  what  things  the 
fheriff's  torn  and  court-leet  fhall  have  conuzance,  does 
not  confine  their  jurifdiaion  to  thofe  particulars  enume- 
lated  in  the  ftatute.     4  Injl.  261.     Cromp  Jur.  213. 

No  man  can  be  within  two  leets  at  the  (ame  time,  and 
iti  the  fame  refpeft ;  therefore,  he  who  refides  within 
the  precinas  of  a  leet,  the  lord  whereof  doth  duly  hold 
his  court,  cannot  be  compelled  to  come  to  a  fuperior 
leet,  for  any  purpofe  which  may  as  well  be  anfwered  by 
his  attendance  at  his  own  leet ;  but  if  a  private  leet  be 
fpeciaily  granted  for  two  or  three  articles  only,  it  feems 
that  the  inhabitants  muft  attend  the  torn  for  all  other 
matters;  alfo  a  grand  leet  may  prefcribe  to  oblige  a  cer- 
tain number  of  inhabitants  in  every  town  within  its  pie- 
cina,  to  appear  at  every  fuch  grand  leet,  to  inquire  of 
fuch  offences  as  were  omitted  by  the  inferior  :  Alfo  if 
a  leet  be  feifed  in  the  King's  hands,  all  who  owed  fuit  to 
it  ought  to  come  to  the  torn,  i^c.  alfo  the  ftienff's  torn, 
as  an  overfeer  of  the  leet,  is  to  inquire  whether  the 
tithing  be  full,  and  may  inquire  of  the  concealments  of 
offences  inquirable  in  leets.  2  Hauii.  P.  C  73.  and 
feveral  authorities  there  cited.  ,       „      .       , 

A  court-leet  ftia'l  be  forfeited,  not  only  by  aas  of  grofs 
injuftice,  but  alfo  by  bare  omiflions  and  negleas  efpe- 
cially  if  often  repeated,  and  without  excufe.     2  Hawk. 

The  caption  of  an  indiamcTt  in  a  court  leet,  ad  cur 
v!j.  Franc'  pUg'  cum  cur'  baron',  i^c.  is  good,  for  the 
words  cum  cur'  baron'  (hall  be  rejedled,  for  it  fiiall  be  in- 
tended that  the  indiament  was  taken  by  the  court,  winch 
alone   hath  the  colour  of  authority  to  take  it.      1  Salk. 

The  not  fetting  forth  in  the  caption,  whether  the 
court  was  holden  by  grant  or  prcfcription,  is  helped  by 
the  multitude  of  precedents,      i  Salk.  200. 

Stewards  of  courts  leet  and  courts  baron,  (hall  not 
take  any  profits  or  perquifiies,    I  ']lac.  1.  c.  5. 

See  SCo^n,  ^mcffcmcnt,  $\\\t. 

lleCtS  or  %nt^.  Meetings  for  the  nomination  or 
ckaion  of  officers ;  a  word"  often  ufed  in  archbilhop 
Spottfwood's  Hi/lory  of  the  Church  of  Scotland. 

ilCga  it  JLarta,  Anciently  the  allay  of  money  was  fo 
called.  Debita  nummi  temperies  quam  veteres  legam  & 
laa^m  (ni  fallar)  appellahant.     Spclm. 

ilCffalitUs,  What  is  not  intailed  as  hereditary,  but 
may  be  bequeathed  by  legacy  in  a  laft  will  and  teftament. 
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Confuetudo  cjl  in  plerifq;  civitaiibus  &  lurgis  quod  una 
domus  poteji  Irgari  in  ifjlamenio.l^  alia  non,  quia  eft  de  ba- 
ronia,  (Sf   ilia    non  eji   legabilis   Z'cl  quia   hodie  polejl  ejft 

legabilis,  y  eras  non. Articuli  propoftti  in  parliomenta 

coram  Rrge  1234.  Ex  Regiftr.  Will.  Witkwane,  Ar- 
chiep.  Ebor.  MS. 

ILCgatp,  (Legatum,)  Is  a  particular  thing  given  by  a 
laft  will  and  teftament,  and  he  to  whom  fuch  legacy  it 
^iven,  is  called  the  legatee.  If  a  man  transfer  his  whole 
right  or  eftate  to  aiio;her,  that  the  Civilians  call  //«. 
reditas,  and  him  to  whom  it  is  fo  transferred,  they  term 
Hieres ;  but  we  call  him  hiir  only,  to  whom  all  a  man's 
lands  and  hereditaments  dcfcend  by  right  of  blood, 
Cowell. 

A  legacy  is  defined  a  gift  or  bequeft  of  a  particular 
thing  by  teftament,  in  which  an  executor  is  named,  or 
by  a  writing  in  nature  thereof,  called  a  codicil,  and  ia 
which  no  executor  is  named.  Swinb.  17.  Godolph.  271, 
If  a  man  covenants  with  J.  S.  to  pay  him  20/.  and 
af  erwards  by  will  he  devifes  to  him  20/.  in  difchargeof 
the  faid  covenant,  this  is  not  a  legacy  finable  in  the  fpi- 
ritual  court,  but  remains  ftiU  a  debt,  recoverable  at 
Common  law.     2  Leon.  119. 

But  if  J.  covenants  with  J.  S.  that  he  will  pay  20/, 
a-piece  to  B.  C.  and  D.  and  afterwards  he  devifes  20/. 
a- piece  to  B.  C.  and  D.  in  difchaige  of  this  covenant, 
thefe  are  good  legacies,  and  recoverable  in  the  fpiritual 
court;  the  covenant  in  this  cafe  being  v/ith  a  ft  aiger, 
and  therefore  B.  C.  and  D.  luve  no  remedy,  but  by 
applying  as  legatees.  2  Leon.  119.  Davies  and  Piercie't 
cafe. 

A  fpecifick  legacy  is  a  gift  or  bequeft  of  a  prticular 
thing,  fuch  as  the  teftator's  horfe,  cow,  i5?c.  and  differs 
from  a  pecuniary  legacy,  or  a  fum  of  money,  in  that  the 
legatee  is  not,  in  cafe  of  deficiency  of  affets,  to  abate  ia 
proportion,  as  pecuniary  legatees  muft  do.  2  Chan.  Ca. 
25,  171.      I  Fern.  31,      2  Salk.  416. 

So  if  a  man  devife  his  perfonal  eftate  at  ^  that  is  as 
much  a  fpecifick  legacy,  as  if  he  had  enumerated  the 
feveral  particulars  of  it;  and  tho'  the  other  legacies  fall 
(hort,  yet  the  legatee  muft  have  this  fpecifick  legacy  in- 
tire.  zFern.tSS.  Sayer  v.Sayer.  Pieced.  Chan.  29'^-  S.C. 
But  if  the  teftator  devife  his  perfonal  efta'e  at  jf.  and 
his  perfonal  eftate  at  B.  and  then  devifes  a  legacy  out  of 
his  perfonal  eftate,  and  has  no  perfonal  eftate  but  what 
lies  in  thofe  two  places,  the  pecuniary  legacy  muft  be 
paid  out  of  thefe  fpecifick  legacies  thus  particularly  de- 
vifed.     Preced.  Chan.  393. 

So  if  after  feveral  fpecifick  legacies  the  teftator  devifes 
a  pecuniary  legacy,  or  fum  of  money,  out  of  ail  his  per« 
fonal  eftate  whatfoever ;  in  this  cafe  the  pecuniary  legacy 
(hall  come  out  of  the  eftate  at  large.      Preced.  Chan. 

393-4- 

If  a  horfe  or  a  term  of  years,  wliich  is  fpecifically 
devifed  to  another,  be  t^ken  in  execution  by  creditors  on 
a  judgment  obtained,  (as  they  may  be)  the  fpecifick  le- 
gatee fhall  have  recompence  in  equity  againft  the  exe- 
cutors, or  rtfiJuary  legatees,  for  the  value,  who  are  to 
have  nothing  till  after  the  debts  and  legacies  arc  paid. 
Preced.  Chan.  393. 

J.  S.  having  4000/.  fecured  on  him  by  bond  in  the 
names  of  A.  and  B.  in  truft  for  himfelf,  devifed  it  to 
his  daughter,  (now  married  to  the  plaintiff)  and  made  h« 
lefiduarv  legatee,  and  by  tlie  fame  will  devifed  a  leafe  he 
had  in  farm  to  R.  D.  and  there  not  appeaing  affets  at  his 
death  to  pay  liis  debts,  this  farm  devifed  to  R.  D.  was 
fold  for  pavment  of  debts ;  afterwards,  bv  decree  of  this 
court,  the  40  o/.  was  adjudged  to  be  affes  to  pay  debts, 
and  was  biout'ht  into  court,  theie  to  remain  for  thai 
purpole  ;  the  plaintiff  propofed  to  have  \vhat  remained 
of  the  4000/.  paid  out  of  court  to  him,  all  debts  being 
(as  it  was  faid)  paid,  and  the  defendant  R.  D.  oppofec 
it  till  he  h?d  firit  had  a  f.tisfaaion  out  of  it  for  the  valut 
of  tie  fa'm  devifed  to  him,  and  fold  for  the  payment  0' 
'debts  ;  the  court  held,  that  the  devife  of  this  fum  0 
mcnev  was  a  fpecifick  legacy,  and  therefore  R  D.  cat 
have  but  a  proportionable  part  of  the  value  of  his  fpe- 
cifick lejracy  out  of  it.     Abr.  Eq.  298.  Lord  Cajiletom  v 

Lord  Fan/hew. 

I.  Wha 
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1.  What  words /hall  be  deemed  fufficUnt  it  give  a  legacy. 

2.  JPoat  /ball  be  a  /undent  defcripiioa  of  the  perfen  to 
take,  and  o[  the  thing  given, 

3.  JFIiat  /liall  be  deemed  an  ademption  Or  extiiigui/hment 
if  a  legacy ;  and  where  a  legacy  /hall  be  prefumed  to  be  a 
ftttiifaaion  of  a  debt  or  duty  owing  from  the  tejlator, 

4.  Of  vefled  or  lapfed  legacies. 

5.  Of  abating,  refunding,  and  giving  fecurhy  for  that 
•turpofe;  and  of  reftduary  legacies  and  legatees. 

t.  What  words  /hall  he  deemed  fufficient  to  give  a  legacy. 

Here  we  mad  obferve,  that  altho'  in  grants  and  deeds 
of  gift  the  law  requires  a  fet  form  of  words,  yet  in  laft 
^ilis  and  teftaments,  which  are  prefumed  to  be  made  at 
;he  time  when  the  teftator  is  inops  concilii,  the  hw  regards 
:hiefly  the  intention  of  the  teftator,  and  therefore  any 
ivords,  which  manifeft  his  intention  to  create  or  give  a 
egacy,  will  be  fufficient  for  that  pvirpofe.  Gcdolph,  281. 
I  Vern.  467. 

As  if  a  man  by  his  will  fays,  I  do  give,  bequeath, 
levife,  order  or  appaint  to  be  paid,  gi'xn  or  delive-ed ; 
ir  my  will,  pleafure  or  defire  is,  that  he  fliall  have  or  re- 
eive,  or  keep  or  retain  ;  or  I  Hifpofe  or  afllgn,  or  leave 
■jch  a  thing  to  fuch  a  one ;  or  let  fuch  a  perfon  have  fuch 

thing;  thefe,  or  the  like  words,  are  fufiicient  to  create 

good  bequef^.     Godolph.  281. 

So  if  the  teftator  fays,  I  depute  fuch  a  tiling  to  A.  B. 
X I  aflign  fuch  a  thing  to  C.  D.  thcfe  are  good  bequefts 
r  legacies.     Godolph.  282, 

So  if  a  man  by  will  gives  100/.  b&fides  the  clock,  l^c. 
lis  is  a  good  bequeft  of  the  clock,  i^c.  as  well  as  of  the 
00/.     Godolph.  282. 

So  if  a  man  fays.  Out  of  the  100/.  which  I  bequeathed 
f.  I  give  E.  50/.  this  is  a  good  bequeft  of  the  50/.  to 
!.  becaufe  only  a  falfe  demorftration  in  an  immaterial 
ircumftance,  which  fhall  not  vitiate  the  legacy ;  but  in 
lis  cafe  A.  takes  nothing;  for  words  of  diminution  fhall 
ever  be  conftrued  to  give  a  legacy  by  implication.  Go- 
tlph.  282. 

But  if  the  demonfiration  be  totally  falfe,  as  if  the 
;fiator  fays,  I  bequeath  to  A.  the  100/.  which  I  have  in 
ly  cheft,  and  there  is  not  any  money  in  the  cheft,  the 
gacy  is  void.      Godolph.  282. 

If  the  teftator  fays  thus,  If  my  Ton  A.  marries  B.  let 
ot  my  executor  give  him  100/.  thefe  words,  on  y/.'s 
ot  marrying  B.  ate  faid  to  be  fufScient  to  give  him  the 
00/.     Godolph.  283. 

If  a  legacy  be  given  by  the  teftator  to  the  Ton  of  one 

ho  is  indebted  to  him,  and  the  teftator  adds  thefe  words, 

fljould  or  would  leave  him  more,  if  his  father  had  paid 
le  what  he  owes  me,  it  is  held,  that  if  afterwards  that 
)h  happens  to  be  his  father's  executor,  he  is  by  thefe 
;ords  freed  from  that  debt,  which  his  father  owed  the 
liftator.     Godolph.  284. 

'  If  there  be  a  devife  of  a  perfonal  thing  to  A.  for  life, 
iirefiing  him  at  his  death  to  give  it  to  5.  this  amounts  to 
I  devife  of  the  ufe  of  it  only  to  A.  for  life,  remainder  to 
?,     2  Vern.  467. 

A.  devifes  his  land  to  B.  in  fee,  paying  400/.  whereof 
|;Oo/.  to  be  at  the  difpofal  of  his  wife,  in  and  by  her 
laft  will  and  teftament,  to  whom  fhe  ftiall  think  fit  to 
,ive  the  fame  ;  thefe  words  veft  an  abfolute  intereft  in 
he  wife,  fo  that  tho'  (he  dies  inteftate,  her  adminiftrator 
hall  have  the  200  /.  2  Vern.  181.  Robinfon  v.  Diifgale ; 
ind  fee  Hob.  9. 

If  a  man  gives  legacies  to  his  children,  to  be  paid  at 
jwcnty-one  or  marriage,  and  if  any  of  them  die  before 
|wcnty-one  or  marriage,  the  legacy  of  fuch  child  to  be 
lifpofed  to  one  or  more  of  the  cliildren  then  living,  in 
uch  manner  as  his  wife  (whom  he  made  executrix) 
hould  think  fit,  and  one  of  the  children  dies  under  age, 
ind  unmarried,  the  mother  may  appoint  fuch  legacy  to 
|ny  one  of  the  other  children,  and  it  will  be  good,  2 
fern.  5  1 3.  Thomas  v.  Thomas. 

I  If  a  man  devife  40/.  to  be  paid  to  J.S.  by  him  to 
)e  difpofed  of  in  fuch  manner  as  the  teftator  (houlJ,    by 
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a  private  note,  acquaint  him  with,  and  dies,  without 
fuch  appointment,  this  is  faid  to  be  a  good  bequeft  to  the 
party.      2  Chan.  Ca.  198.  Martin  v.  Clerk. 

But  it  has  been  held,  if  A.  gives  all  his  goods,  plate, 
and  furniture  at  F.  to  A.  his  wife  for  life,  and  declares 
that  he  will  difpofe-  thereof  after  the  death  of  A.  by  a 
codicil,  and  makes  A.  refiduary  legatee  of  ail  other  his 
perfonal  eftate,  then  makes  two  codicils,  but  takes  no 
notice  of  the  goods,  plate,  and  furniture  at  F,  and 
makes  his  wife  one  of  his  executors,  that  the  wife  ftiould 
not  have  the  abfolute  intereft  in  the  goods,  plate  and  fur- 
niture at  F.  but  that  it  fhould  be  diftributed  after  her 
death  as  an  indifpofed  intereft,  and  fhc  to  have  her  wi- 
dow's part  thereof  only.  Pafch.  1730.  Davers  v.  Gibbs, 
decreed. 

If  one  devife  his  land  for  payment  of  his  debts  and  le- 
gacies, and  devifes  400/.  a-piece  to  two  of  his  fifters, 
and  to  his  third  as  much  as  his  executor  fliall  think  fit ; 
the  third  fhall  have  400/.  alfo,  and  be  made  equal  to  her 
other  fifters,  if  the  eftate  will  hold  out.  2  Vern.  153. 
Wareham  v.  Brown. 

2.  W!!at  /hall  be  a  fufficient  defcription  of  the  perfon  to 
take,  and  of  the  thing  given. 

It  feems  agreed,  that  if  a  man  devifes  legacies  to  all 
his  children  and  grand-children,  that  this  extends  only  to 
thofe  who  were  in  ejfe  at  the  time  when  the  will  was 
m.nde,  for  then  the  will  fpeaks,  and  none  born  after  arc 
to  be  let  in,  unlefs  there  had  been  future  words  in  the 
will,  to  all  his  children  or  grand-children  which  (hould 
be  born  or  be  living  at  his  death.  Dyer  177.  C9.  Lit. 
112.  b.     Pieced.  Chan.  47 0. 

If  a  man  devife  the  furplus  of  his  eftate  to  his  grand- 
children living  at  his  death,  grand-children  born  after  his 
deceafe  fhall  not  take ;  for  if  he  had  fo  intended  it,  he 
would  not  have  reftrained  it  to  children  living  at  his  death. 
Vern.  710.  Mufgrave  v.  Parry, 

If  one  devife  the  furplus  of  his  perfonal  eftate  to  the 
children  of  A.  and  B.  and  neither  of  them  has  a  child  at 
the  time  of  making  the  will,  or  the  death  of  the  teftator, 
the  devife  is  executory,  and  (hall  extend  to  any  children 
that  A.  and  B,  (hall  afterwards  have ;  and  the  children 
of  each  (hall  take  per  capita,  and  not  per  fiirpes,  they 
claiming  in  their  own  right,  and  not  as  reprefenting  their 
parents.      2  Vern.  105.  JVeld  v.  Bradbury. 

If  A.  devife  1500/.  in  iruft  for  the  children  of  B,  and 
B.  has  only  one  child,  and  feveral  grand-children,  the 
child  only  (hall  take,  and  the  grand-children  (hall  not 
come  in  for  (hares;  but  if  B.  had  not  a  child  living,  the 
grand-children  might  have  taken  by  the  name  of  chil- 
dren.    2  Vern.  106. 

If  a  legacy  of  5CO /,  is  given  to  the  eldeft  fon  of  y/. 
to  be  begotten,  to  place  him  out  apprentice,  ar.d  A.  has 
a  fon  born  after  the  teftator's  death,  the  legacy  (hall  be 
paid  him,  though  not  born  in  the  teftator's  life,  and  tho' 
it  was  given  to  him  for  a  particular  purpofe,  2  Vern.  431. 
Nevil  V,  Nevil,  decreed. 

If  money  is  devifed  to  younger  children,  where  there 
are  divers  daughters  and  a  fon,  who  by  birth  is  a 
younger  child,  but  is  heir  at  law  to  a  confiderable  eftate  of 
inheritance,  he  (hall  not  be  confidered  as  a  younger 
child,  fo  as  to  take  by  the  devife,  3  Chan.  Rep.  i.  Bret- 
ton  V.  Bret  ton, 

A  man,  by  will,  devifed  all  his  goods  in  fuch  a  houfe 
to  G.  for  life,  and  after  his  deceafe  to  the  heir  of  y.  S. 
and  the  point  was,  whether  he  that  was  heir  of  f.  S, 
(hould  take  thefe  goods  as  devifee,  and  the  faid  goods  to 
go  to  his  executors,  although  fuch  heir  die  in  the  life-time 
of  G.  or  whether  he  who  was  heir  to  f.  S.  at  the  time 
of  G.'s  death  (hould  have  them  ;  and  though  it  was  ur- 
ged, that  thofe  goods  were  only  the  furniture  of  the  ca- 
pital houfe  ;  yet  my  Lord  Chancellor  was  of  opinion, 
that  they  abfolutely  veft  in  him  that  was  heir  of  f,  S. 
at  the  time  of  his  death,  and  decreed  accordingly,  i 
Vern.  35.  Danvers  v.  Earl  of  Clarendon, 

The  duke  of  Bolton^  by  will,  devifed  in  thefe  words, 
viz.  Item,  I  give  and  bequeath  unto  fuch  of  my  fer- 
vants,  as   (hall   be  living  with  me   at   the  time  of  my 

death 
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death,  one  year's  wages ;  per  Lord  Keeper,  Stewards  of 

courts,    and   fuch    who  are    not   obliged   to   fpend    their  1       3.   l^liat  Jlmll  be  deemed  an  ademption  or  extingutjJjment 

whole  time  with   their   matter,   but   may   alfo  ferve  any  of  a  legacy;  and  where  a  legacy  Jhal I  be  prefumed  to  be  a 

other  matter,  are  not  fervants  within  the  intention  of  the  fathfailion  of  a  debt  or  duty  owing  from  the  tejlator. 
will  ;  but   I   will  not   narrow  it   to   Ojch  fervants  only 


who  lived  in  the  teftator's  houfe,  or  had  diet  from  him. 
2  Vern.  546. 

A.  gave  legacies  of  15/.  a-plece  to  each  of  his  rela- 
tions of  his  father  ^nd  mother's  fide,  and  gave  the  fur- 
plus  of  his  perfonal  eftate  to  B.  and  made  C.  his  execu- 
tor ;  the  executor  paid  15  /.  to  the  teftator's  coufin  ger- 
man  and  15  /.  a-piece  to  her  four  children  ;  and  the 
court  allowed  the  payment  to  the  children,  and  would 
not  rettrain  the  devife  to  the  relations  within  the  ftatute 
of  diftributions.      2  Vern.  381.  Jones  v.  Beale. 

But  notwithftanding  this  cafe,  it  feems  the  ettabliflied 
do<Elrine  of  the  court  of  Chancery,  to  make  the  ftatute 
of  diftributions  the  rule  and  meafure  of  fuch  general  de- 
vife; as  where  A.  devifed  all  his  real  and  perfonal  eftdte 
for  the  ufe  of  his  relations,  without  fpecifying  any  in  par- 
ticular, and  ufing  anv  other  words  ;  and  it  was  agreed  to 
be  the  rule  of  the  court,  in  the  conftrud^ion  of  fuch  devifes 
to  relations,  that  thofe  who  by  the  ftatute  of  diftribu- 
tions would  be  intitled  to  the  perfonal  eftate  in  cafe  he 
had  died  inteftate,  fhould,  upon  fuch  general  devifes,  be 
let  into  the  fame  proportions  only  ;  and  my  Lord  Chan- 
cellor faid,  he  thought  it  the  beft  meafure  for  fetting 
bounds  to  fuch  general  words,  and  that  it  had  been  often 
ruled  accordingly  in  this  court.  Preced.  Chan.  401. 
Roach  V.    Hammond. 

As  to  the  defcription  of  the  thing  given  Godolphin  fays, 
that  in  order  to  find  out  the  teftator's  meaning,  with  re- 
fpe6t  to  the  things  he  intended  to  give  away,  it  is  necef- 
fary  chiefly  to  regard  the  time  when  the  will  is  made ; 
for  it  is  a  prefumption  at  law  that  the  teftator's  mind  was 
not  altered,  unlefs  it  otherwife  appear  by  fufficient  evi- 
dence ;  therefore,  fays  he,  if  a  father  bequeath  to  a  fon 
(who  is  a  ftudent)  all  his  books,  and  afterwards  buys 
other  books,  the  books  fo  bought  pafs  not.  Godolph.  272. 
But  it  feems  clear  both  by  our  law  and  the  Civil  law, 
that  a  devife  of  all  a  man's  perfonal  eftate  pafTes  whatever 
he  died  poft'efTed  of,  and  not  that  only  which  he  had  at 
the  time  of  making  his  will ;  for  the  perfonal  eftate  be- 
ing tranfient  and  fleeting,  and,  from  the  neceflity  of 
dealing  and  tratEck,  liable  to  daily  alterations  ;  if  the 
contrary  refolution  ftiould  prevail,  it  would  put  men 
under  the  difficulty  of  making  a  new  will  every  day, 
and  create  the  greateft  perplexity  imaginable.  Sivinb. 
418.      I  Salk.  237. 

Alfo  it  bath  been  determined  in  Chancery,  that  if  a 
man  devifes  to  his  wife  all  his  perfonal  eftate,  at  a  place 
called  IV.  all  his  perfonal  eftate,  as  coaches,  horfes,  Wf. 
there  at  the  time  of  his  death  (hall  pafs,  though  not  there 
at  the  time  of  making  the  will,  the  perfonal  eftate  being 
flu£luating  and  varying  until  the  time  of  the  teftator's 
death.     2  Vern.  688. 

But  where  a  man  devifed  to  his  niece  all  his  goods, 
chattels,  houfhold  ftufF,  furniture  and  o  her  things  which 
then  were  or  ftiould  be  in  his  houfe  at  the  time  of  his 
death  ;  and  fome  time  after  died,  leaving  about  265  /. 
in  ready  money  in  the  houfe ;  and  it  was  decreed, 
that  this  ready  money  did  not  pafs,  for  by  the  words 
other  things,  (hall  be  intended  things  of  like  nature  and 
fpecies  of  thofe  before  mentioned.  Abr.  Eq.  201.  T'raf- 
ford  V.   Berrige. 

If  a  man  devife  his  houfe,  and  all  his  goods  and  fur- 
niture therein,  to  his  wife  for  life,  and  after  her  de- 
ceafe,  to  his  fon  R.  and  his  heirs,  except  his  piftures, 
which  he  gives  to  his  fons  A.  arid  B.  and  he  has  piflures 
in  boxes,  as  well  as  thofe  hung  up  in  the  houfe,  and 
likewife  pi(9ures  at  his  death,  which  he  had  not  at  the 
time  of  making  his  will  ;  and  it  is  proved  in  the  caufe 
that  he  had  fkill  in  piflures,  and  frequently  bought  pic- 
tures, and  fold  them  again  ;  the  exception  of  the  pictures 
{hall  extend  as  well  to  the  pictures  hung  up  as  furniture 
as  to  thofe  in  boxes,  and  as  well  to  thofe  in  the  houfe,  at 
the  time  of  the  will,  as  to  thofe  bought  in  after  the  will 
made.      7.  Vern.  538.  Gayre  v.  Gayre. 


Swinburne  diftinguifhes  between  the  ademption  and 
trandaiion  of  a  legacy  ;  the  firft,  he  fays,  is  the  taking 
away  a  legacy  before  bequeathed,  which  may  be  done 
by  an  exprefs  revocation  thereof,  or  it  may  be  done  fe- 
cretly  and  by  implication,  as  by  giving  away,  or  volun- 
tarily  alienating  the  thing  devifed.  Tranflation  of  a  le- 
gacy is  the  beftowing  of  the  fame  upon  another,  which 
is  likewife  an  ademption  ;  and  therefore  there  may  be  an 
ademption  without  a  tranflation,  but  there  can  be  no 
tranflation  without  an  ademption.     Swlnb.  522,  526. 

The  ademption  of  a  legacy  is  no  more  to  be  prefumeti 
than  the  revocation  of  the  teftament,  unlefs  it  be  proved; 
and  therefore  if  the  teftator  bequeaths  all  the  corn  in  his 
barn,  and  lives  after  the  making  of  his  will  till  all  the 
corn  is  fpent,  and  other  corn  is  put  in  the  place  thereof, 
this  fpending  of  the  corn  is  no  ademption  of  the  legacy, 
and  therefore  the  legatary  ftiall  have  fuch  corn  as  is  found 
in  the  barn  when  the  teftator  dieth,  unlefs  the  corn  found 
in  the  barn  at  the  death  of  the  teftator  be  greater  in  quan- 
tity than  was  the  corn  at  the  time  of  the  will  made,  for 
fo  much  is  due,  but  not  a  greater  quantity  than  was  the 
firft.     Swinb.  522. 

So  if  the  teftator  bequeath  a  fhip,  and  afterwards,  by 
piece-meal,  repairs  and  renews  the  fame,  fo  that  thete 
remaineth  nothing  of  the  old  (hip  but  only  the  bottom- 
tree,  there  is  no  ademption  of  the  legacy,  but  the  legatee 
may  recover  the  whole  (hip.     Swinb.  522. 

If  a  man  bequeath  a  houfe,  which  afterwards  he  vo- 
luntarily pulls  down,  or  which  is  blown  down  by  the 
wind,  or  is  confumed  by  fire,  and  afterwards  he  ereiSs  a 
new  houfe  where  the  old  houfe  ftood  ;  Swinburne  is  ol 
opinion,  that  the  legatee  in  neither  of  thefe  cafes  car 
have  the  new  houfe,  it  being  a  general  rule  of  the  Civi 
law,  that  a  houfe  bequeathed  being  deftroyed,  if  the  te- 
ftator build  another  in  the  fame  place,  the  legacy  is  ex 
tingui(bed,  unlefs  the  meaning  of  the  teftator  were  other 
wife.     Swinb.  523-4. 

But  if  the  teftator  do  bequeath  an  houfe,  and  after 
wards,  by  piece- meal,  repair  the  fame,  fo  that  there  i 
no  part  of  the  old  matter  or  ftufF  remaining,  the  will  c 
the  teftator  is  not  hereby  prefumed  to  be  changed;  ani 
therefore  the  legatary  may  recover  the  houfe  fo  repaired 
for  it  is  deemed  to  be  the  fame  houfe  ftill  in  law.    SwiKi> 
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Alfo  if  the  teftator,  being  conftrained  by  neceffitjr,^*! 
for  the  payment  of  his  debts,  fupplying  himfelf  or  his  ^ 
mily  with  food  and  necelTaries,  i^fc.  alienate  the  thing  h 
queathed  ;  this  is  no  ademption  of  the  legacy,  and  then 
fore  is  the  executor  bound  to  redeem  the  fame,  of  ] 
pay  thejuft  value  thereof  to  the  legatary.     Swinb.  S^^. 

So  if  the  thing  bequeathed  be  not  fully  alienated,  as  i 
it  be  pledged  or  pawned,  the  legacy  is  not  thereby  extin 
guiflied  ;  and  therefore  the  executor  in  this  cafe  is  bouni 
to  redeem  the  fame,  and  to  reftore  it  to  the  legatary,  0 
to  pay  the  price  thereof,  if  he  fufFered  it  to  be  forfeited 
Swinb.  525. 

If  a  legacy  be  given  to  one  perfon,  and  afterwards  i 
the  fame  will  the  fame  thing  is  given  to  another  perfon 
this  is  an  ademption  of  the  legacy  as  to  the  firft  perfon,  fe 
the  utmoft  conftancy  (hall  be  prefumed  in  the  teftator  ti 
the  contrary  appears  ;  and  therefore  in  this  cafe  they  (ha 
divide  the  legacy  between  them,     Swinb.  528. 

If  a  man  bequeaths  a  legacy  in  thefe  words,  viz, 
give  to  my  niece  A.  500/.  which  my  fitter  B.  hal 
now  in  her  hands  of  mine,  as  by  bond  appears ;  ar 
after  the  money  is  paid  in,  and  ten  years  after  paj 
ment  thereof  the  teftator  dies,  yet  the  legacy  is  goo 
though  the  fecurity  is  altered ;  for  by  the  words,  i 
more  is  intended  but  that  the  legacy  (hould  be  as  fu 
as  he  could  make  it.     Raym.  335.  Pawlet's  cafe. 

So  where  a  man  devifed  in  the  following  manner,  W 
I  give  and  devife  to  A.  my  good  and  only  uncle,  t 
fum  of  500/.  that  is  to  fay,  that  bond  and  judgirie 
he  gave  me  for  400/.  and  100/.  in  money,  and  mih 
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Ms  wife  executrix,  and  dtfires  her  to  be  kind  and  aflift- 
jn"  to  his  uncle,  that  he  might  live  as  became  a  gentle- 
man ;  the  uncle  fometime  after  fold  an  eftate,  and  with 
the  money  paid  off  320  /.  and  took  up  the  bond,  and 
had  the  judgment  \'acated,  and  gave  a  new  bond  for  the 
remaining  80  /.  ^nd  fome  time  after  the  teftator  died, 
and  the  uncle,  having  notice  of  this  will,  brought  his 
till  for  this  legacy  of  500/.  For  the  executrix  it  was 
infilled,  that  this  was  a  fpecifick  legacy  of  that  particular 
bond  and  judgment,  and  they  being  cancelled  and  altered 
tefore  the  teftator's  death,  was  an  ademption  of  the  legacy 
as  to  fo  much  ;  and  befidcs,  they  urged,  that  this  payment 
of  the  320/.  amounted  to  a  releafc,  fo  that  he  could  on- 
ly be  intitled  to  the  refidiie.  On  the  other  lide  it  was 
infifted,  that  the  diverfity  is  where  tlie  money  is  volun- 
tarily paid  in  by  the  perfon  who  owes  it,  and  where  the 
teftator  fues  for  and  recovers  it  ;  in  the  fiift  cafe  the  le- 
gacy continues  flill  good,  becaufe  the  money  only  comes 
home  to  the  perfonal  eftate ;  but  in  the  other  cafe,  the 
teftator  fuing  for  it,  fbcws,  tiiat  he  intended  to  make  it  his 
own  ;  and  therefore  would  not  leave  it  to  the  legatee  to 
recover ;  and  the  juftice  of  the  uncle  ought  not  to  pre- 
vent the  afie(£lion  of  a  nephew,  and  no  alteration  of  his 
intention  appeared.  My  Lord  Keeper  was  clear  of  the 
fame  opinion,  and  decreed  the  80  /.  bond  to  be  delivered 
up,  and  the  refidue  of  the  legacy  to  b?  paid.  Abr.  Eq. 
302.  Orme  v.   Smith.      2  Fer/i.  681.  S.  C. 

One  by  will  devifed  thus:  Item^  I  give  and   bequeath 
■to  my  grand  daughter  A-Iary  Ftrd  (the  plaint  ft\)  the  fum 
of  40/.  being  part  of  a  deb;  due  and  owing  to   me   for 
rent  from  G.  M.  fhe  allowing  whst  charges  inall  be  ex- 
pended in  getting  the  fame.     Item,  I  give  and   bequeath 
unto   my  grandfons  A.  and  B.  the  ref^;  and  refijue  of  j 
what  is  due  and  owing  to  me  from  the  faid  G.  M.  which 
is  about  40  /.   to  be  equally  divided  between  them,  they  ' 
allowing  charges  as  aforefaid.     After  tiie  teftator  received  | 
the  ^yhole  debt  owing  for  rent  f!.->m  G.  M.  and  (or  the  | 
plaintiff",  it  v.-as  infifted  that  there  was  a  difference  be- 
tween a  fpecifick  and  pecuniary  legacy  ;  and  though  the  | 
difpofing   of  a  fpecifick  leg-icy  might  be  an  ademption  of  ' 
it,    yet  this   being  a  pcuniary  legacy,    the  payinj  the 
money  to  the  teftator  v/ould  be  no  lofs  of  it.     On  the 
other  fide  between  was  infifted  upon  the  diftcrence  a  volun- 
tary and  compulfory  payment,  t   at  though   the  firft  was 
no  ademption,  yet  the  fecond  v/.;s,  and  that  the  teftator 
obliged   G.   M.   to  pay   in   the  money  ;    but   my   Lord 
Chancellor  was  of  opinion,  \lv'\'at  there  was  no  founda- 
tion for  the  difference  taken  in  the  books  between  a  vo- 
'luntary  and  compulfory  payment,  for  the  latter  might  be 
with  an  intent  to  fecure  the  legacy  at  all  events,  and  de- 
creed the  plaintiff  the  40  /.  legacy.     Abr.  Eq.  302.  Ford 
V.   Fle-^iing. 

If  a  man  bequeath  1 00  /.  to  a  man,  and  he  in  the 
'fame  teftament  gives  him  100/.  without  taking  notice  of 
the  firft  ico/.  the  fecond  difpofition  is  underflood  to  be 
bat  a  repetition  of  the  former,  and  all  but  one  legacy, 
unlefs  it  appears  that  the  teftator  intended  him  200  /.  in 
all.     S'juir.b.  530. 

I  A.  devifes  to  his  younger  fon  750/.  and  afterwards 
buys  him  a  cornet  of  horfe's  commiffion,  and  paid  650/. 
for  it;  and  it  was  proved  to  be  intended  this  650/. 
ifhould  be  difcounted  out  of  the  legacy,  and  that  he 
I  would  flrike  fo  much  out  of  his  will  as  foon  as  the  ac- 
icounts  came  from  London  to  him,  but  died  before  they 
came,  without  altering  his  will ;  and  it  was  held,  that 
this  money  paid  for  the  commifEon  fhould  go  in  dimi- 
nution of  the  legacy,  and  be  taken  in  payment  and  fatif- 
faftion  of  fo  much.  Preced.  Chan.  263.  H^Jkins  v.  Hof- 
iins. 

\  If  A.  by  will  I'evifes  2C0  /.  to  his  daughter,  and  af- 
[tetwards  on  her  marriage  gives  her  more  than  that  fum, 
this  is  an  exiinguifhment  of  the  legacy.  2  Fern.  115. 
j  fo  where  the  teftator  direfted  that  400  /.  (hould  be 
llald  O'jt  in  finifhing  a  houfe  which  he  was  building,  and 
livirg  after  the  making  of  the  will  to  expend  a  greater 
fum  in  that  fervice,  it  was  decreed  againft  the  heir  at 
llaw,  that  this  was  an  extinguifhment  and  fatisfaflion  of 
ithe  400/.  although  the  houfe  was  not  completely  finifhed 
lat  the  teftator's  death,  i  Van.  05.  Hujiands  v.  Hujhandi. 
'    'Vot.  11.  N°  102. 
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The  intention  of  the  teftator  being  the  prevailing  rule 
to  go  by  in  the  conftrudion  of  wills,  it  lias  been  from 
thence  eftablifl)ed  as  doffrine,  that  wherever  a  perfon, 
by  his  will,  gives  a  legacy  as  great  or  greater  than  the 
debt  he  owes  to  the  legatee,  that  fuch  legacy  fhould  be  a 
fatisfaflion  of  the  debt,  on  the  prefumption  that  a  man 
muft  be  intended  juft  before  he  is  bountiful,  and  that  his 
intent  is  to  pay  a  debt,  and  not  to  give  a  legacy.  Abr. 
Eq.  203.  I  Salk,  155.  2  Salk,  508.  2  Vern.  177, 
258,  298. 

As  where  a  man  by  marriage  fettlement  provides  40c/. 
for  daughters,  and  having  two  daughters,  by  will  gives 
them  200/.  a-piece  for  their  portions,  without  taking 
notice  of  the  fettlement  ;  and  it  was  held,  that  the  2co/. 
a-piece  fliould  be  a  fatisfadlion  of  the  portion  by  the  fet- 
tlement. 2  Vern.  m.  Bloyei  v.  Blokes,  cited  to  have 
been  adjudged. 

So  where  a  man  had  prevailed  on  his  wife  to  join  la 
felling  7  /.  10. r.  per  ann.  of  her  jointure,  and  after  6/. 
10  5.  per  ann.  more,  and  having  given  two  feveral  notes, 
that  his  executor  fhould  pay  her  the  faid  two  feveral 
fums  during  IJe,  he  afterwards  makes  his  will,  and 
thereby  gives  her  14/.  per  ann.  during  life,  cut  of  cer- 
tain lands ;  and  this  was  held  to  be  a  fatisfa<ftion  of  the 
notes.  2  Vern.  498.  Preced.  Chan.  240.  S.  C.  Brown 
v.  Davjfon. 

So  where  one  fettles  his  eftate  on  truftees,  to  be  fold 
for  payment  of  his  debts,  with  power  of  revocation, 
then  he  marries  a  daughter,  gives  her  a  portion,  and  co- 
venants that  the  hufband  ftiall  have  the  eftate  1500/. 
cheaper  than  any  other  ;  afterward  he,  by  v/ill,  revokes  the 
fettlement,  gives  the  hufband  1500  /.  and  dies,  and  this 
legacy  was  held  to  be  in  fatisfa<3ion  of  tlie  1500  /.  fecu- 
red  by  the  fettlement.  Preced.  Chan,  138.  Bromley  v. 
Jeffereys. 

So  if  A.  by  marriage  articles,  agrees  to  leave  his  wife 
800/.  and  her  jewels,  &c.  but  it  is  declared,  that  not- 
withftanding  the  articles,  fhe  fhould  not  be  debarred  of 
any  thing  he  (hould  give  her  by  will  ;  and  A.  by  will, 
makes  a  difpofition  of  his  whole  eftate  among  his  chil- 
dren, i^c.  and  gives  his  wife  looo  /.  the  wife  muft  wave 
the  articles,  or  the  will,  for  fhe  cannot  have  both  ;  for 
his  making  a  difpofition  of  the  whole  eftate,  fhews  that 
he  intended  that  every  part  (hould  be  performed.  2  Vern. 
555.   Heme  v.   Heme. 

So  where  a  child,  intitled  by  his  father's  marriage  ar- 
ticles to  a  (hare  of  his  father's  perfonal  eftate,  has  a  le- 
gacy given  to  him  by  the  will  of  his  father  ;  and  it  was 
held,  that  if  he  will  have  the  legacy,  he  muft  wave  the 
benefit  of  the  articles.      2  Vern.  556. 

So  where  a  freeman  of  London  made  his  will,  and  de- 
vifed legacies  to  his  children  more  than  their  orphanage 
parts  would  amount  to,  without  taking  any  notice  what- 
foever  of  the  cuftom  ;  and  it  was  held  by  the  Mafler  of 
the  Rolls,  that  thefe  legacies  fhould  be  a  fatisfaftion  of 
their  orphanage  (hares,  to  which  they  were  intitled  by 
the  cuftom  in  the  nature  of  a  debt ;  and  that  the  legacies 
(hould  not  come  out  of  the  teftamentary  or  dead  man's 
part,  becaufe  it  is  held  in  this  court,  that  they  (hall  not 
take  both  by  the  will  and  the  cuftom  too  ;  but  where 
fuch  legacies  are  lefs  than  their  orphanage  (hares,  whe- 
ther they  (ball  be  pro  tanto  a  fatisfadtion,  he  was  in  great 
doubt,  and  fent  it  to  the  city  to  certify,  though  he  feem- 
ed  rather  to  think  they  (hould  in  that  cafe  izki  both,  ef- 
pecially  if  none  of  the  devifees  in  the  will  were  thereby 
difappointed.      Trin.    1729.   Kichols  ver.  Nichols. 

But  though  the  cafes  en  this  head  have  prevailed  thus 
far  on  the  circuniftanccs  attending  them,  and  the  inten- 
tion of  the  teftator,  yet  as  a  legacy  is  a  gift  or  gratuity, 
it  is  to  receive  the  moft  favourable  conftrudlion  ;  and 
therefore  if  it  be  lefs  than  the  fum  due,  payable  on  a 
contingency  or  future  day,  on  thefe  and  the  like  cir- 
cumftanccs  it  will  be  conftrucd  an  additional  bounty,  and 
not  a  fatisfaflion  :  And  in  all  thefe  cafes  the  intention  of 
the  party  ought  to  be  the  rule.      I  Sulk.  508. 

As  if  A.  give  a  bond  to  B.  her  fervant  to  ray  her  2C  /. 

per  ann.  quarterly,    for   her  life,  iict  from    taxes;  and 

by  will,  without  taking  notice  of  the  bond,  gives   20/. 

per  ann.  for   her  life,  pay.ible  half  yearly,  bu"t  not   faid 

5   B  free 
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free  of  taxes;  B.  fhall  have  both  the  annuities,  for  that, 
by  the  will,  not  beinj  fo  advantagious  as  the  iirlt,  can- 
not be  prefumed  a  fat'isfaaion.  2  Fern.  478.  Atkinfon  v. 
J^ebb.     Preccd.  Chan.  236.  S.  C. 

So  where  A.  on  his  marriage  covenanted  to  purchafe 
and  fettle  a  jointure  of  20 /.  p^r  ^««.  on  his  intended 
wife,  and  if  he  died  before  fuch  purchafe  or  fettlement 
made,  ftie  fliould  iiave  300  /.  out  of  his  eftate  for  her 
ownufe;  the  marriage  was  had,  and  the  hulband  died 
before  any  fuch  fettlement  was  made ;  but  by  his  will  he 
devifed  to  his  wife  330/.  for  her  life,  with  power  to  dif- 
pofe  of  30  /.  part  thereof  at  her  death  ;  and  it  was  held, 
I.  That  (he  had  a  right  to  300/.  and  intereft,  and  that 
the  executor  could  not  now  be  at  liberty  to  fettle  20  /. 
ptr  arm.  as  the  teflator  might  have  done.  2.  That  ftie 
fliould  have  the  330  /.  per  arm.  as  an  additional  bounty 
and  provilion  for  his  wife.     2  Vem.  505.  Perry  v.  Perry. 

4.  Of  vefled  or  lapfed  legacies. 

It  feems  by  the  rule  of  the  Civil  law,  and  by  the  cafes 
on  this  head,  that  if  a  legacy  be  devifed  to  J.  S.  and  he 
dies  in  the  life-time  of  the  teftator,  that  the  legacy  is 
lapfed,  there  being  no  fuch  perfon  to  take  at  the  time 
when  the  will  is  to  take  efFeft.     Abr.  Eq.  296,  297. 

So  where  A.  by  will,  reciting  that  B.  owed  him  400/. 
gave  and  bequeathed  that  400/.  to  him,  provided  he  out 
of  400/.  paid  feverally  fums  in  the  will  mentioned  to  his 
wife  and  children,  and  the  reft  and  refidue  he  freely  and 
abfolutely  gave  to  him,  and  willed  and  required  the  exe- 
cutor to  deliver  up  the  fecurity  immediately  upon  his 
death,  and  not  to  claim  or  meddle  with  the  debt,  or  any 
part  thereof,  but  to  give  fuch  releafe  or  difcharge,  as  5. 
his  executors  or  adminiftrators,  fhould  require  or  think 
fit;  B.  died  in  the  life- time  of  the  teftator  ;  and  it  was 
held,  that  the  money  dire£led  to  be  paid  the  wife  and 
children  was  well  devifed  ;  but  as  to  the  refidue  devifed 
to  the  debtor  himfelf,  that  it  was  a  lapfed  legacy,  he 
dying  in  the  life-time  of  the  teftator;  altho'  it  was  ad- 
mitted, that  if  the  teftator  had  faid,  I  forgive  fuch  a 
debt,  or  that  my  executor  fliall  not  demand  it,  or  fhall 
releafe  it,  that  would  have  been  a  good  difcharge  of  the 
debt,  tho'  the  debtor  died  in  the  life-time  of  the  teftator, 
2  Vem.  521.  Elliot  V.  Davenport. 

A.  devifed  an  eftate  to  his  wife,  and  after  to  the  plain- 
tiff, his  niece,  and  her  heirSy  upon  condition  and  to  the 
intent  that  (he  pay  400/.  to  fuch  perfons,  as  his  wife 
by  her  will  in  writing,  or  any  other  writing,  fliould  direifl 
and  appoint,  and  dies;  the  wife  after  marries  a  fecond 
hulband,  and  then  makes  a  will,  appoints  the  400/.  to 
be  paid  to  her  hufband,  his  executors  or  adminiftrators, 
and  that  when  he  fliall  have  fully  received  the  400/.  he 
fliall  pay  ico/.  out  of  it  to  B.  50/.  to  C.  and  50/.  to 
D.  and  makes  her  hufband  her  executor;  and  then  goes 
on,  and  fays,  that  flie  has  publiflied  this  her  laft  will 
and  teftament  in  the  prefence  of  three  witnelTes ;  and  the 
hufband  fubfcribed  that  he  does  not  approve  of  this  will ; 
afterwards  the  hufband  dies  before  her,  and  makes  her 
executrix  of  his  will  and  refiduary  legatee;  then  B.  and 
C.  die,  both  inteftate,  and  afterwards  the  wife  dies,  and 
the  defendants  take  out  adminiftration  to  her,  with  the 
will  annexed,  and  atfo  adminiftration  to  B.  and  C.  and 
the  queftion  was,  whether  this  appointment  being  made 
by  will,  and  the  appointee  dying  before  the  appointor, 
this  fhould  be  in  the  nature  of  a  legacy,  and  fo  the  ap- 
pointment void,  the  teftatrix  furviving  the  nominee;  my 
Lord  Keeper  held,  that  if  it  was  a  thing  purely  tefta- 
mentary,  it  would  be  plainly  a  lapfed  legacy,  but  that  in 
this  cafe  the  400/.  was  not  in  its  own  nature  teftamen- 
tary,  but  they  take  as  nominees,  and  it  is  but  the  exe- 
cution of  a  truft ;  and  decreed  the  money  to  be  paid. 
Abr.  Eq.  296.   Burnet  v.  Holgrave. 

So  where  E.  made  her  will,  and  devifed  in  thcfe  words, 
I  give  unto  my  loving  kinfman  R.  H.  the  fum  of  300/. 
one  100/.  part  thereof,  he  doth  owe  rne,  which  I  intend 
to  give  to  my  coufin  5.  H.  his  youngeft  daughter  ;  but 
my  will  and  defire  is,  that  he  will  give  the  faid  300/,  to 
his  daughter  S.  H.  at  the  time  of  his  death,  or  fooner, 
if  there  be  occafion,  for  her  better  advancement  and 
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preferment ;  the  teftatrix  at  the  time  of  making  her  will 
was  in  England,  and  it  happened  that  R.  H.  died  in  Ire- 
land, eight  days  before  the  deaih  of  the  teftatrix  ;  after- 
wards S.  H.  died,  at  the  age  of  fixfeen,  and  unmarried, 
and  the  plaintiff  was  her  adminiftrator  ;  and  it  was  de- 
creed at  the  Rolls,  and  afHrined  by  my  Lord  Chancellor, 
that  the  words  I  defire,  or  I  will,  amount  unto  an  ex- 
prefs  devife;  and  that  the  100/.  bond  to  the  teftatrix 
fhould  be  afTigned  to  the  plaintiiF,  and  the  200/.  paid 
him,  with  intereft,  from  the  time  of  exhibiting  the  bill; 
altho'  it  was  infifted  upon,  that  a  benefit  was  defigned 
R.  H.  and  that  he  was  not  a  bare  truftce  ;  for  he  was  to 
have  the  intereft  of  the  300/.  for  his  life,  unlefs  ha 
daughter  had  occafion  for  it  before  his  death,  which  (he 
had  not.  2  Vem.  466-7.  Earls  v.  England.  PrtctJL 
Chan.  200.  S.  C. 

But  if  the  teftator  giveshis  fifter  35o/.upon  conditi  or 
that  fhe,  at  or  before  her  death,  give  to  her  childrea 
200/.  thereof,  and  the  fifler  dies  in  the  life- time  of  the 
teftator,  the  whole  legacy  is  lapfed  ;  although  it  was  in- 
fifted, that  if  the  devife  had  been  only  of  the  intereft  of 
the  200/.  to  the  teftator's  fifter  for  life,  and  the  prin- 
cipal to  the  children,  that  had  been  a  good  devife  to  the 
children  as  to  the  200/.  and  it  would  not  have  been  loft 
by  the  mother's  dying  in  the  teftator's  life- time,  and  the 
intention  of  the  teftator  in  this  cafe  amounted  to  as  much; 
but  it  was  adjudged  ut  fupra,  tlie  court  taking  it,  that 
being  a  devife  of  money,  the  abfolute  property  vefted  in 
the  firft  legatee:  ^lare.  2  Vem.  116.  Birkhead  v, 
Coxuard. 

But  however  a  legacy  may  become  void  or  lapfed  by 
the  legatee's  dying  in  the  life- time  of  the  teftator,  yet  it 
is  plain,  that  if  in  fuch  cafe  there  be  a  limitation  over  to 
another,  that  the  limitation  over  is  good,  tho'  the  fitft 
legatee  die  in  the  life-time  of  the  teftator;  as  where  v/. 
devifed  500/.  a-piece  to  his  two  grand-children  by  name, 
and  if  either  of  them  die,  his  fliare  to  go  to  the  fur- 
vivor ;  one  of  them  died  in  the  life-time  of  the  teftator; 
and  it  was  held,  that  his  ftiare  fliould  go  to  the  furvivor, 
and  was  not  a  lapfed  legacy.     Preced.  Chan.  470,  471. 

So  li  A.  devifed  1500/.  apiece  to  the  four  children  oil 
y.  S.  by  name,  to  the  fons  to  be  paid   at  their  age  Qi 
twenly-one  years,  and  to  the  daughters  at  eighteen,  0 
day  of  marriage  ;  and  in  cafe  one  or  more  of  the  afor^ 
faid  children  fliall  happen  to  die  before  his,  her,  or  th 
refpedlive  legacy  or  legacies  fhall  become  due,  then  fu 
legacy  or  legacies  fliall  go  to  the  furvivors  of  them  ;  andi 
in  cafe  three  fliould  die,  then   the  furvivor  to  take  tlifr| 
whole ;  if  one  of  the  children  dies  in  the  life-time  of  til 
teftator,  the  furvivors  (hall  take  that  (hare,  and  it  (h; 
not  be  a  lapfed  legacy.     2  Vcrn.  207.  Miller  v.  Warrd 
decreed.     7.  Vem.  611,    Ledjome  v.  Hickman^  S.  P. 
creed. 

So  where  a  legacy  of  50  /.  was  given  to  A.  at  tvvent] 
one,  or  marriage,  and   50/.  to  B.  at  21   or  marria^ 
and  in  the  clofe  of  the  will  the  teftator  added.  If  any  , 
gatee  dies  before  his  legacy  is  payable,  the  fame  fhall 
to  the  brothers  and  fitters  of  fuch  legatee ;  A.  dying  i 
the  life-time  of  the  teftator,  it  was  adjudged  no  lapfed  ' 
gacy,  but  that  it  (hould   go  to  the  brothers  and   M 
2  Vcrn.   378.    Dorrel  v.  Molefworth.      I   Vem.   425. 
Vern.  653,  744.  S.  P. 

So  where  a  man  devifed  to  A.  and  B.  the  two  daug 
ters  of  his  brother  G.  to  be  paid   within  a  year  after  tl^ 
death  of  his  wife,  vIt..  50/.  to  A.  and  50/.  to  B.  if  tt 
fliall  be  both  alive  at  the  time  of  payment,  but  if  eitl 
of  them  (hould  die  before,  then  the  faid  100/.  to  til 
furvivor  of  the  faid  two  daughters ;  one  of  the  faid  t\ 
daughters  died  in  the  life-time  of  the  teftator ;  and  ih 
only  queftion  was,  whether  the  furviving  daughter  (hsuM 
have  the  whole  100/.  or  only  the  50/.  and    Rawllnfii 
and  Hutchins,  Lords  CommilTioners,  were  clearly  of  opH 
nion,  that  flie  (hould  have-  the  whole  ico/.   they  faiol 
that  by  the  firft  claufe  of  the  will  it  is  a  joint  devife  ti 
them  of  the  100/.   in  which  cafe,  if  the  will  had  gone  1 
farther,  if  one  had  died,  it  would   have  furvived  to  til 
other;   then  the  viz.  that  comes  after  is  only  a  feverauB 
of  it,  in  cafe  they  (hould  both  live  to  the  time  of  payl 
ment,   which  they  did  not ;  and  then  the  laft  claufe  (J 
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the  will,  in  cafe  either  died  before  the  time  of  payment, 
is  a  new  fubftantive  devife  of  the  whole  loo/.  to  the 
furvivor  ;  and  decreed  accordingly.  Abr,  Eq.  298. 
Sctolding  V.  Green. 

5.  Of  abating,  refunding,  and  giving  fecurity  for  that 
purpofe ;  and  of  refiduary  legacies  and  legatees. 

Pecuniary  legatees  fliall^bate  in  proportion  to  the  de- 
ficiency of  alTets ;  and  therefore  if  the  ecclefiaftical  court 
go  about  to  compel  an  executor  to  pay  a  legacy  without 
fecurity  to  refimd,  a  prohibition  will  be  granted  ;  for 
tho'  an  executor  may  pay  a  legacy  without  fuch  caution 
or  fecurity,  jet  he  is  not  obliged  to  do  it.  Cro.  Eliz. 
467.     Alior  413.     Owen  72.     Jllen  40. 

So  if  a  man  devife  feveral  legacies,  as  ico/.  to  one, 
and  50/.  to  another,  isfc.  there  ahho'  he  direds  the  le- 
gacy of  100/.  to  be  paid  in  the  firft  place,  yet  if  the 
other  legacies  fall  ftiort,  then  the  legatee  of  100/.  mu(t 
make  a  proportionable  abatement  of  his  legacy,  i  Fern. 
31.  Broivn  v.  Allen. 

So  if  a  legacy  be  given  to  executors  for  care  and  pains, 
yet  this  fhall  give  fuch  legacy  no  preference,  but  the 
:xecutor  muft  abate  in  proportion.  2  Vern.  434.  Fret- 
well  V.  Staeey. 

As  to  refunding  and  abating,  it  feems  clear,  that  cre- 
litors  may  com,iel  legatees  in  equity  to  refund  when  aflets 
KCome  deficient,  altho'  there  was  no  provifion  made  for 
efunding  at  the  time  the  legacies  were  paid.  I  Fern.  94. 
iFent.  358,  360.      2  Vein.  205. 

So  where  A.  being  indebted  to  B.  made  C.  his  exe- 
utor,  and  C.  wafted  the  eftate,  and  died,  having  de- 
•ifed  fevetal  legacies,  and  made  D.  executor,  which  le- 
;icies  D.  paid,  and  B.  having  exhibited  a  bill  againft  D. 
he  execu'or  of  C.  for  his  debt  due  from  the  firft  teftator, 
nd  againft  the  legatees  in  the  will  of  C.  to  compel  them 
3  refund  their  legacies,  there  not  being  fufKcient  aflets 
f  the  fitft  teflator,  it  was  decreed  accordingly  ;  for  a 
rcditor  may  follow  the  afTets  in  equity,  in  whofe  hands 
)ever  t  ey  come,  i  Fern.  162.  2  Fern,  205.  laid 
own  as  a  rule. 

Alfo  one  legatee  may  compel  a  pecuniary  legatee  to 
;fund  where  the  afTets  become  deficient,  tho'  there  was 

0  provifion  made  for  refunding,  altho'  he  hath  ftill  re- 
ledy  againft  the  executor,  and  may  compel  him   to  pay 

out  of  his  own  purfe,  if  he  voluntarily  paid  away  the 
Tets  to  the  other  legatees,  i  Chan.  Ca.  136,  248.  2 
ban.  Ca.  132.      I  Fent.  360. 

But  it  feems  to  be  agreed,  that  an  executor  who  vo- 
intarily  pays  a  legacy,  or  aflents  to  the  devife  thereof, 
mnot,  either  in  favour  of  other  legatees  or  creditors, 
impel  the  legatee  to  refund,  but  that  in  fuch  cafe  he 
luft  bear  the  lofs  himfelf.  2  Chan.  Ca,  9,  145.  i  Fern. 
0,  453,  460.      2  Fern.  205. 

But  it  is  faid,  that  if  an  executor  pays  out  the  afTets  in 
gacies,  and  afterwards  debts  appear,  of  which  he  had  no 
otice  at  the  time  of  payment  of  the  legacies ;  or  if  he 
id  been  compelled  by  a  decree  in  equity  to  pay  legacies, 
lat  in  thefe  cafes  he  may,  by  bill  in  equity,  compel  the 
gatees  to  refund,  altho'  he  took  no  caution  or  fecurity 
ir  that  purpofe.      i  Chan.  Ca.  136.     2  Fern.  205. 

For  more  learning  on  this  fubjeit,  fee  3  Bac.  Abr.  tit. 
legacies,  and  fee  ©rCrtltO?,  OTillS, 

ILegalis  IjOmO,  Is  taken  for  him  who  ftands  re£ius  in 
(ria,  not  outlawed,  nor  excommunicated,  nor  defamed  : 
ind  in  this  fenfe  are  thofe  words  (o  often  ufed,  Probi  & 
Zales  homines.  Hence  legality  is  taken  for  the  condition 
f  fuch  a  man.  Ipfe  tamcn  malefaSlor  tradat  fidejuffores 
!  pace  y  legalitate  tenenda,  i.  e.  Sureties  lor  his  good^e- 
aviour.  LL.  Edvs.  Conf:  cap.  18.  See  f?eoman. 
\  Jleft"at<li'J',  (Legatarius)  He  or  (he  to  whom  any  thing 

bequeathed  ;  a  legatee.  Sir  Henry  Spelman  fays,  it  is 
i>metimcs  ufed  pro  legato  vel  nuncio. 

1  JLCgatC,  An  ambafFador,  or  other  reprefentative  of  a 
rince,  efpecially  of  the  Popes  of  Rome,  who  in  England 
pd  the  archbiQiops  of  Canterbury  for  their  legates  natos  ; 
|-id  upon  extraordinary  occafions  fent  over  legates  a  latere. 

]  tiefe  legates  are  often  mentioned  in  our  old  hiftorians. 
'Ii«  difFerence  between  them  is  thus:  Legatus  a  latere 
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was  lifually  one  of  the  Pope's  family,  who  was  vefied 
with  the  greateft  authority  in  all  ecclefiaftical  afFairs  over 
the  whole  kingdom  where  he  was  fent;  and  durinw  the 
time  of  his  legation,  he  might  deteimine  even  thofe  ap- 
peals which  had  been  made  from  thence  to  Rome.  Legatut 
natus  had  a  more  limited  jurifdidlion  :  'tis  true,  he  was 
exempted  from  the  authority  of  the  legate  a  latere,  in  his 
own  province.     Cowell,  edit.   1727. 

^legatee.  Is  the  perfon  to  whom  a  legacy  is  bequeathed 
by  a  laft  will. 

3lCgatO?p,  (Mentioned  in  flat.  27  £/;2.  cap.  16.)  The 
fame  with  Legatary. 

ILCgatttm,  In  the  ecclefiaftick  fenfe  was  a  legacy  given 
to  the  church  or  accuftomed  mortuary.  Cowell,  edit, 
1727- 

llCgem  facCCC,  To  make  oath.  Legem  habere.  To 
be  capable  of  giving  evidence  upon  oath.  Legem  amitterty 
To  lofe  the  privilege  of  being  admitted  as  a  legal  evi- 
dence. Minor  non  habet  legem,  i.  e.  is  not  capable  of  te- 
ftimonial  fwearing.  See  Mr.  Selden's  Notes  on  Hengham, 
pog-  133- 

JLegecgtIti,  and  JLegertott,  (Legergildum,)  The  fame 
with  La  invite.      Cowell,  edit.  1727. 

ilCgtOfUS,  Litigious,  and  fo  fubje<a  to  a  courfe  of 
law.      Cowell,  edit.  1727. 

ilCjitimation,  (Legitimatio,)  A  making  lawful,  or 
legitimate. 

JLrtpa,  A  departure  from  fervice.  Si  quis  a  domino 
fuo  fine  licentia  difcedat,  tit  leipa  emendatur  &  redire  co- 
gatur.      Leg.  H.  I.  c   43. 

3lcmoit#jutce.    See  HLime. 

%e\\t,  (^adragefima,)  A  fet  time  of  fafting  and  ab- 
ftnence  for  forty  days  next  before  Eajier,  mentioned 
in  the  flat.  li^^Ed.  6.  19.  And  firft  commanded  to 
be  obferved  in  England  by  Ercombert  Seventh  King  of 
Kent,  before  the  year  800.     See  ^^olp^^UaVSi  aim  fatthl0;#= 

3lCJ)  ana  lace,  (Leppe  (sf  hffe,)  is  a  cufiom  in  the 
manor  of  Writtle  in  Effex,  that  every  cart  that  comes 
over  a  part  thereof  called  Greenbury  (except  it  be  the 
cart  of  a  nobleman)  pays  ^d,  to  the  lord  of  the  manor. 
Coivell,  edit.  1727. 

JLEya,  Is  a  meafure  which  contained  the  third  part  of 
two  bufhels.  Et  eolligat  in  bofcis  Domini  de  uncibus  tertiam 
partem  untus  menfurts  qua  vocat'  lepa,  quod  eji  tertia  pars 
duorum  buffellorum,  Gf  valet  quadranteyn.  Du  Cange, 
From  hence  we  derive  a  feed  leap.     Cowell,  edit.  1727, 

JLcpO^artUS,  A  greyhound  for  the  hare.  Concede  eh 
duos  leporarios  bf  quatuor  bracatos  ad  leporem  capiendum 
inforejla  de  EJfexia.     Mon.  Angl.   2  par.  fol.  283.3. 

JlCpO^tUm,  A  place  where  hares  are  kept.  Mon. 
Angl.  2  tom.  />.  1035.  In  turbariis,  in  vivariis  fsflepo- 
riis,  i^c. 

3lCJ3?0C0  amOtjentIO,  Is  a  writ  that  lies  for  a  parlfh, 
to  remove  a  leper  or  lazar  that  thrufteth  himfelf  into  the 
company  of  his  neighbours,  either  in  church,  or  other 
publick  meetings,  to  their  annoyance  or  difturbance. 
Reg.  Orig.  fol.  267.     F.  N.  B.  f  423. 

lie  Kop  it  D£ttt.  By  thefe  words  the  Royal  aflent  is 
fignified  by  the  clerk  of  the  parliament  to  publick  bills, 
which  gives  birth  and  life  to  them  which  before  were 
but  embrio's;  and  to  a  private  bill  his  anfwer  is.  Soil  fait 
comme  il  eft  defire. 

3le  Hop  rabtfera,  By  thefe  words  to  a  bill  prefenfed 
to  tl-iC  King  by  his  parliament,  are  underftood  his  abfo- 
lute  denial  of  that  bill,  in  a  more  civil  way,  and  the 
bill  thereby  becomes  wholly  nulled. 

ILcfia,  A  leafh  of  greyhounds :  The  term  Is  now  re- 
flrained  to  the  number  three,  but  was  formerly  double,  or 
perhaps  indefinite.     Cowell,  edit.    i'Ji'j. 

ILcfyegCna,  (Sax.  lefpegen,  i.  e.  baro  minor.)  Sint  fub 
quolibet  horum  ex  mediocribus  horninibus  (quos  Angli  lefpe- 
gend  nuncupant,  Dani  vera  yoong  men  vocant)  locati,  qui 
cur  am  bf  onus  tum  viridis  turn  veneris  fufciptant.  Conlti- 
tut.  Canuti  Regis  de  Forefta,  Art.  2. 

_  JLelTa,  Is  a  legacy.  Eleemofynas  quas  mei  homines  fa- 
ciant  de  fuis  decimis,  atque  leflias  de  fuis  fuhjiantiis.  From 
whence  we  derive  the  word  leafe.  Monaft.  1  tom.  pag. 
562, 

aielTo? 
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ilcffoi  anU  iLCffce,  The  /#r  is  he  that  leafes  lanJs 
or  tenements  to  another  for  term  «f  1'.^^'  y/^l.;^  '' 
will  :  And  he  to  whom  the  leafe  is  made  is  the  hjee. 

iLClla«Cf<-V,  Ltibge-trce,  or  exempt  from  the  duty 
of  paying  ballail  money.     Ccwell,  edit     J7^7- 

irftMCS.  or  %i\\yCS,  Is  a  word  ufed  m  Domsfday  to 
namly  paltures,  and  is  ftdl  ufed  in  many  places  of  Eng- 
W,    and    often    inferted     in    deeds    and    conveyances. 

^Tltarf 'icnifaicm.  The  old  duty  o^quadragefimah, 
or  ti"  caftomary  oblations  made  on  MtdentMay, 
when  the  proper  hymn  was,  L^iare  Jerufalem,  i5fc.  by 
^e  inhabitants  within  a  d.ocefe  to  the  mother  cathedra 
church;  which  old  cuftom  of  proce/Tion  and  oblanon  at 
that  time,  was  the  beginning  of  that  prafl.ce  which  is 
ftill  retained  among  us,  of  motherhg  or  going  to  vilit  pa- 
rents on  Midlent- Sunday.  But  to  return  ;  thefe  volun- 
tary offerings  on  that  Sunday,  were  by  degrees  fettled  in- 
to an  annual  compofition  or  pecuniary  payment,  charged 
on  the  parochial  prieft,  who  was  prefumed  to  receive 
them  from  his  people,  and  obliged  to  return  them  to  the 
catheral  church  ;  therefore  in  fome  forms  of  approbation, 
the  fubtle  religious  took  exprefs  care  to  throw  this  among 
other  burdens  upon  the  oppreffed  vicars.  As  in  the  ordi- 
nation of  the  vicarage  of  Erdde,  in  the  archdeaconry  of 
Huntingdon,  made  in  the  year  1290.  u  is  provideu,^:;/ 
quidem  vicarius  filvet  fymdalla,  Istare  Jerufalem,  ts"  //- 
bros,  veflimenta  isf  alia  omarmnta,  lummare  competes  m 
cancello,  vinum,  obtains,  W  cUricum  idcneum  &f  h,s  fimha 
inveniet  i^  cxhiiebit.  Ex  Libro  Inftitutionum  Oliv. 
Sutton  Epifc.  Lincoln.  MS.     Cowell,  ed.t.    1727. 

ILCttCUp,  Where  it  is  felony  to  fend  letters  without  a 
name,  or  in  a  Hditious  one,  fee  9  Geo.  i.  c.  22.  under 

Extorting  money,  l£c.  by  threatening  letters  to  be  pu- 
nifhed  by  fine  and  imprifonment,  or  by  pillory,  whip- 
ping or  tranfportation,   30  Geo.  2.  c.  24. 

JlCttCCg  of  abfolUtion,  or  abfolvatory  letters,  (htera 
ahfolutcria)  Were  fuch  in  former  times,  when  an  abbot 
did  releafe  any  of  his  brethren  ab  cmni  fuljeilione^  W 
obedientia  t^c.  and  made  them  capable  of  entring  into 
fome  other  order  of  religion.  The  form  of  which  you 
inay  fee  in  Alon.  Faverjhamcvft,  fag.-]. 

ilettec  of  attojuep,  {I'^ura  attomatt)  Is  a  writing 
authorizing  an  attorney,  that  is,  a  man  appointed  to  do 
a  lawful  aa  in  our  ftead.  mjl.  Symbol,  fart.  i.  lib.  2. 
lea  559  As  a  letter  of  attorney  to  give  feifin  of  lands, 
to  receive  debts,  to  fue  a  third  perfon,  tsfc  See  the  flat. 
7  Ric   2.  13.     Cowell.  edit.   1727.     See  autljOJltp. 

^Letters  flaU3  (Htera  chufa:)  C!ofe  letters  oppofed 
to  letters  patent ;  thefe  claufe  letters  being  commonly 
fealed  up  with  the  King's  fignet  or  privy  feal  while  the 
letters  patent  were  left  open,  fealed  with  the  broad  feal. 

ILettCC^  of  Crtljai^JC,  (Uteres  ^««*'f  "^2  w/  liters 
cambii.)     Reg.  Ori^-  foL  194-     See  %m  Of  nmW^ 

^Letters  of  nun-ciuc.    See  spacauc  ana  lvcjj?ifal. 
3Lettec0  of  fafe  ronuuct.    See  S>.-ifc  routmtt, 

ILCttCrS  patent,  (Htera  patentes)  Are  writings  fealed 
with  the  Great  feal  of  England,  whereby  a  man  is  au- 
thorized to  do  or  enjoy  any  thing,  that  othervyife  of  him- 
felf  he  could  not,  19  H.  7.  7.  And  they  are  fo  termed 
from  their  form,  becaufe  they  are  open  with  the  feal  affixed 
ready  to  be  (hewed  for  confirmation  of  the  authority 
civen  by  them.  Common  perfons  may  grant  letters  pa- 
tent F  N  B,  f.  35.  but  they  are  rather  called  patentes 
than  le'iter's  patents.  Letters  patents  to  make  denizens, 
-iZ  H  6.  16,  yet  for  difference  fake,  thofe  granted  by 
the  King  are  called  Letters  patent  royal.  2  H  6.  ,0. 
Letters  patent  conclude  with  tejle  me  ipjo,  i^c.  Charters 
with  hiis  teflibus.  2  par.  hijl.  78.  They  are  fometimes 
called  alfo  Letters  overt.  En  tefmoigriance  de  quel  chofe 
nous  avons  fait  fair  cejles  noz  Letters  Overtez.  Pat.  23 
Ed.  3.  p.  2.  m.  24.  Letters  patent  of  fummons  of  debt. 
Anno  9  H.  3.  cap.  18.  There  is  likewife  a  writ  pa- 
tent mentioned  in  F.  N.  B.  fol.  i.  i^c. 

^e^aUt  anU  tOUrljaut,  is  when  cattle  have  been  fo 
bn'^  in  another  man's  ground,  that  they  have  lain  dovrn, 
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and  are  rifen  again  to  feed  ;  in  the  Latin  records  they 
fay,    levantes   i^   cubantes.     Cowell,    edit.     1727.     See 

Ccnimon. 

3LciJ?.tUI!l1>  Leavened  bread.  From  the  Lat.  hvare, 
to  make  lighter. 

=Lcl3.^rC  fcenitm,  To  make  h.ay,  or  properly  to  caft 
it  into  wind-rows,  in  order  ad  tajjandam^   to  cock  it  up. 

Homines  de  Hedingdon  venicnt  cwn  furcis  fuis  ad 

diilum  fceiium  levandum  &  tafldiidum.  Paroch.  Antiq. 
pag.  320.  Hence  una  levatio  foeni  was  one  day's  hay- 
making,  a  fervice  paid  the  lord  by  inferior  tenarits. 

Alicia  qua  fuit  uxor  Richardi   le   Grey fadet  unam 

farculaturam  (S  unam  Wedbedripam,  &  levationem  foeni. 
ch.  p.  402. 

^IClinri  facta?,  Is  a  writ  direfled  to  the  (herifF,  for 
the  levying  a  fum  of  money  upon  lands  and  tenementsof 
him  that  hath  forfeited  a  recognizance.  Reg.  Orig.  fit. 
298  £3"   300,  and  alfo  F.  N.  B.  265.     See  CtecUttOH, 

Kcropiianre.  . 

"ileMm  facta?  namna  DC  tiinctutor.tng,  is  a  writ 

direded  to  the  (heriff,  for  the  levying  of  damages  where- 
in the  dijfeifer  hath  formerly  bee.i  condemned  to  the  <///- 
fcifee.    Reg.  Orig.   fol.  214. 

%ami  facia?  rcfiDuum  uhiti.  Is  a  writ  direaed 

to  the  (heriff,  for  the  levying  the  remnant  of  a  debt  upon 
lands  and  tenements,  or  chattels  of  the  debtor,  that  hatti 
in  part  fatisfied  before.      Reg.  Grig.  fol.  299.  ^ 

JLeDari  facia?,  (ittantso  luccconir?  retiintaljtt  qfl 

noil  Ijaliuit  Cmpt0?C3,  Is  a  writ  commanding  the  (hei 
to  fell  the  goods  of  the  debtor  which  he  hath  aires' 
taken,  and  returned  th<U  he  could  not  fell  them,  and 
much  more  of  the  debtor's  goods  as  will  fatisfy  the  wl^ 
debt.      Rer.  Orig.  fo.  300. 

J.Ctl^'?,  Is  a  meafure  of  land,  confifting  of  1500  pa< 
Ingulpbus    tells  us,  'tis   20CO   paces,    fag.  <)\0.     In 
Monajlic.    I  torn.  p.  313.  'tis  480  perches. 

JLeUCata,  Is  a  fpace  of  ground,  as  much  as  a  m 
contains.       De   bofco,  isfc.    continente    unam    leucatam 
latitudine   £«?   dimidium    in    longiludine.     Monafl-.   I  toi 
p.  768.     And  fo  it  feems  to  be  ufed  in  a  charter  of  Jf'. 
Hum  the  Conqueror  to  Battle  Abbey,      Cowell,  ed.  17! 

3Le\)riUl?,  A  level,  even  or  upon  the  level.  Cowe 
edit.    1727. 

3leUp,  (levare)  Signifies  to  gather  or  exafl  ;  as  to  l» 
money  :  And  is  fometimes  ufed  to  ere£t  or  fct  up  ;  as 
levy  a  mill.    Kitchin,  fol.  180.     Alfo  to  raife  or  caft 
as  to  levy  a  ditch.     Old  Nat.  Br.  fol.  1 10.     And  to  li 
a  fine,   iviiich  is  now  the  ufual  term  :  And  anciently 
word  rere  a  fine  was  made  ufe  of.      Coivell,  edit,   ijlj 

3Le\UiDnCf?,  Is  punifliable  not  only  with  fine  and  in 
prifonment,  but  alfo  with  fuch  infamous  punilhment 
to  the  court  in  difcretion  (hall  feem  proper.    1  Hawk. . 
C.  196.  and  Mch.  15  Car.  2.     A   perfon  was  indifl 
for  open  lewdnefs  in  (hewing  his  naked  body  in 
cony,    and    other    mifdemeanors,    and    was  fined    20t 
marks,  imprifoned  for  a  week,  and  bound  to  the  _ 
behaviour  for  three  years,     i  Sid.  168.     See  j3DuIt(l! 

JKattacH,  JlSatuDivljotifc. 

%£K,  Is  often  taken  for  judicium  Dei.  'Tis  the-fili 
as  laJa  amongft  the  Saxons,  which  is  either  a  canoni* 
or  vulgar  purgation.  In  Leg.  H.  i.  cap.  62.  Ab  advt 
tu  Domini  ufque  ad  oSiavas  Epiphania  non  ejl  tempus  k 
factendi.  , 

3Le]C  amitTa,  or  legem  amittere,  viz.  One  who  is 
infamous,  perjured  or  outlawed  perfon.     In  Brailon,  1 
4.  cap.  19.  par.  2.  Non  ejl  ulterius  dignus  lege. 

iLep  ayottata,  or  Jlcgcm  nyoilatai-e.  Is  to  dc 

thing  contrary  to  lawr.  Tis  mentioned  in  Leg.  H. 
cap.  12.  ^ti  legem  apoftatabit  wtra  fua  fit  reus  fft 
vice. 

%tX  JlBjdjOnia,  The  Brchon  law,  was  a  law  pecu) 
to  Ireland,  overthrown  by  King  John  in  the  twelfth  y' 
of  his  reign,  and  the  Englijh  laws  fettled  inftead  therej 
See  215?eljon.  ^  .   .  , 

3LC,r  3E?CtOpfe,  The  law  of  the  Brttams,  or  of 
Marches  of  IFales,  Lex  Marchiarum.     See  ll5?Ct0pft. 

%tX  Oei-aifnia,  (Renins  deraifma,)  Is  the  proof  0 
thing  which  one  denies  to  be  done  by  him,  and  his  fe 
veifary  affirms  it ;  defeating  and  confounding  the  afieri'' 
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of  his  adveifary,  and  (hewing  it  to  be  without  and  againft 
reafon  or  probability.     Coweil,  edit.  1727. 

Jie.r  jttDllialtS,  Is  properly  Purgatio  per  judicium  ferrl. 
Sometimes  'tis    called    'Judicium.       Leg.    H.   I.   cap.    9, 

45.49-  ^,       „ 

iLf.t  laCCamCtltaU?,  Purgatio  per  facramenium.  Leg. 
H.  I.  cap.  9.  ft  quid  hello  vel  lege  facramentali,  i^c. 
repetetur. 

JLf.r  tCrraC,  The  law  and  cuftom  of  the  land,  dif- 
tinguilhed  by  this  name  from  lege  civiti,  as  Mr.  Seldon 
tells  us  in  Differtatione  ad  Fletam^  cap,  9.  par.  3. 

\ZX  Malleufica,  The  Britijh  law,  or  law  of  Wales. 
Statut.  Wall. 

jLCp,  The  French  word  for  law.  Wc  alfo  term  paf- 
ture  by  a  frequent  name  in  feveral  countries,  leys,  and  fo 
is  it  uied  in  Dome/day. 

3Lfp,  Lee,  lay.  Whether  in  the  beginning  or  end  of 
names  of  places,  fignify  an  open  field,  or  large  paftures. 
From  the  Saxon,  leag,  campus,  pafcuum ;  as  Blechingley, 
i^c.     Coweil,  edit.   1727. 

JLep?gag;"r,  (mentioned  in  flat.  I  Ca.  i.  cap.  3.) 
Wager  of  law.     See  MlagCt  Of  laU). 

JLibei,  (libellus)  Literally  fignifieth  a  little  book,  but 
by  ufe  it  is  the  original  declaration  of  any  aiSion  in  the 
Civil  law,  2i/.  5.  3.  and  2  Ed.  6.  13.  It  fignifies  alfo 
I  criminous  report  of  any  man  caft  abroad,  or  othewife 
jnlawfully  publiftied,  and  then  called  famofus  libellus: 
\nd  this  either  in  fcripiis,  aut  ftne  fcriptis  :  In  fcriptis 
s,  when  an  epigram  or  other  writing  is  compofed  or  pub- 
iflied  to  another's  difgrace,  which  may  be  done  verbis 
lut  cantilenis :  As  where  this  is  malicioufly  repeated  or 
iing  in  the  prefence  of  others ;  or  elfe  traditione,  when 
he  libel,  or  any  copy  of  it  is  delirered  over  to  fcanda- 
ize  the  party.  Famofus  libellus y?«tf  fcriptis  may  be  two- 
old  ;  I.  Pi£luris,  as  to  paint  the  party  in  a  ftiameful 
nd  ignominious  manner.  Or,  2.  Signis,  as  to  fix  a 
allows  or  other  ignominious  figns  at  the  door  of  the 
arty,  or  elfewhere.     5  Co.  Rep.  De  famofis  Libeliis. 

A  libel  is  defined  a  malicious  defamation,  exprefied 
ither  in  printing  or  writing,  or  by  figns,  pidures,  i3c, 
:nding  either  to  blacken  the  memory  of  one  who  is 
ead,  or  the  reputation  of  one  who  is  alive,  and  thereby 
xpofing  him  to  publick  hatred,  contempt  and  ridicule. 

Hawk.  P.  C.  193.     5  Mod.  165. 

This  fpecies  of  defamation  is  ufually  termed  written 
:andal,  and  thereby  receives  an  aggravation,  in   that   it 

prefumed  to  have  been  entered  upon  with  coolnefs  and 
eliberation,  and  to  continue  longer,  and  propagate  wi- 
cr  and  farther  than  any  other  fcandai.     5  Co.  125. 

But  it  is  clearly  agreed,  that  not  only  written  or  prin- 
:d  fcandai  comes  within  the  notion  of  a  libel,  but  alfo 
lay  be  applied  to  any  defamation  whatfoever,  exprelTed 
ither  by  figns  or  piftures ;  as  by  fixing  up  a  gallows  at  a 
lan's  door,  or  elfewhere,  or  by  painting  him  in  a 
lameful  or  ignominious  manner,  as  by  expofing  a  man 
nd  his  wife  by  a  fkimmington  or  riding,  though  a  fpe- 
ial  cuftom  is  alleged  for  fuch  pradtice.  5  Co.  125. 
tin.  123.     Raym.  401.     3  Keb.  378. 

And  fince  the  chief  caufe,  for  which  the  law  feverely 
|uni(hes  all  offences  of  this  nature,  is  a  dire<a  tendency 
f  them  to  a  breach  of  the  publick  peace,  by  provoking 
he  parties  injured,  and  their  friends  and  families,  to  ads 
f  revenge,  which  it  would  be  impofTible  to  reflrain  by 
'fie  fevereft  laws,  were  there  no  redrefs  from  publick 
iftice  for  injuries  of  this  kind,  which,  of  all  others,  are 
\ore  fenfibly  felt  j  and  fince  the  plain  meaning  of  fuch 
:andal,  as  is  exprefied  by  figns  or  piftures,  is  as  obvious 
5  common  fenfe,  and  as  eafily  underftood  by  every  com- 
lon  capacity,  and  altogether  as  provoking  as  that  which 

exprefied  by  writing  or  printing,  why  ftiould  it  not  be 
jually  criminal?    i  Haivk.  P.  C.  193. 

I.  What  degree  of  defamation  will  amount  to  a  libel ; 
\id  what  ctrtainty  is  requifite  in  the  matter  and  application 
"  a  libel. 

I  2.  Whether  proceedings  in  a  court  of  jufice  are   libel- 
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3.  Who  fljall  be  deemed  the  author  or  compofer  6f  a  li- 
bel;  who  the  publijher;  and  hoiv  the  offenders  Lll  bt 
punijhed. 

J.  What  degree  of  defamation  will  atnouiit  to  a  libel  ■ 
""dwbat  certainty  is  requifite  in  the  matter  and  application 
oj  a  libel. 

As  every  perfon  defires  to  appear  agreeable  in  life,  and 
mult  be  highly  provoked  by  fuch  ridiculous  reprefentations 
ot  him,  as  tend  to  leflbn  him  in  the  efleem  of  the 
world,  and  take  away  his  reputation,  which  to  fomc 
men  is  more  dear  than  life  itfelf :  Hence  it  hath  been 
held,  that  not  only  charges  of  a  flagrant  nature,  and 
Which  reflert  a  moral  turpitude  on  the  party,  are  libel- 
lous, but  alfo  fuch  as  fet  him  in  a  fcurrilous  ignomi- 
nious light ;  for  thefe  equally  create  ill  blood,  and  pro- 
voke the  parties  to  ads  of  revenge  and  breaches  of  the 
peace.  5  C..  ,25.  z  ^.^.  293.  .^.,r  627.  i  i?,/. 
•  37- 

Hence  it  hath  been  held,  that  words,  though  not  fcan- 
daious  in  themfelves,  yet  if  publiflied  in  writing,  and 
tending  in  a  degree  to  the  difcredit  of  a  man,  are  hbel- 
lous,  whether  fuch  words  defame  private  perfons  onlv 
or  perfons  employed  in  a  publick  capacity  ;  in  which 
latter  cafe  they  are  faid  to  receive  an  aggravation,  as 
they  tend  to  fcandalize  the  government,  for  refleaing 
on  thofe  who  are  intrufted  with  the  adminiftratlon  of  pub- 
lic attairs,  which  doth  not  only  endanger  the  publick 
peace  as  all  other  hbels  do,  by  ftirring  up  the  parties 
immediately  concerned  in  it  to  afls  of  revenge,  but  alfo 
have  a  dired  tendency  to  breed  in  the  people  a  dif- 
like  of  their  governors,  and  incline  them  to  fadion  and 

tr^^         U    Tn  n^'"-  ^'3-     S  Co.  125.     2  Rol, 
J<ep.  00,      1  Hawk.  P.  C.  94. 

As  where  a  perfon  delivered  a  ticket  up  to  the  minifter 
after  fermon,  wherein  he  defired  him  to  take  notice,  that 
ottences  paflid  now  without  controul  from  the  civil 
magiftrate,  and  to  quicken  the  civil  magiftate  to  do  his 
duty,  fa-^.  and  this  was  held  to  be  a  libel,  though  no 
magiftrates  in  particular  were  mentioned,  and  though 
It  was  not  averred  that  the  magiftrates  fufferred  thofe 
vicej^  knowingly.      i  Sid.  219.      1  Keb.  773.     The  King 

^.  gunfmith,  publiflied  an  advertifement  in  a  com- 
mon news-paper,  that  he  had  invented  a  fhort  kind  of 
gun  that  ftiot  as  far  as  others  of  a  longer  fize,  and 
that  he  was  made  gunfmith  to  the  Prince  of  Wales;  and 
B.  another  gunfmith,  counter-advertifed,  that  whereas 
i^c.  reciting  the  former  paragraph,  he  defired  all  gentle- 
men to  be  cautious,  for  that  the  faid  J.  durft  not  en- 
gage with  any  artift  in  town,  nor  ever  did  make  fuch 
an  experiment,  except  out  of  a  leather  gun,  as  any 
gentleman  might  be  fatisfied  at  the  Crof  Guns  in  Loni 
Ar<-,  the  faid  B.'s  houfe.  And  the  court  held,  that 
tho  B.  or  any  other  of  the  trade,  might  counter- ad ver- 
tife  what  was  publiflied  by  //.  yet  that  that  fhould  have 
been  done  without  any  general  refleaions  on  him  in  the 
way  of  his  bufinefs ;  that  the  advice  to  all  gentlemen  to 
be  cautious,  was  a  refleaion  on  his  honefty,  as  if  he 
would  deceive  the  world  by  a  fiaitious  advertifement, 
and  the  allegation,  that  he  would  not  engage  with  an 
artift,  was  fe«ing  him  below  the  reft  of  his  trade,  and 
calling  him  a  bungler  in  general  terms,  and  not  relative 
to  the  precedent  matter,  and  that  the  words  except  out  of  a 
leather  gun,  was  charging  him  with  a  lie,  the  word 
gun  being  vulgarly  ufed  for  a  lie,  and  gunner  for  a 
liar  ;  and  that  therefore  thefe  words  were  libellous,  and 
gave  judgment  accordingly  ;  and  herein  the  court  held, 
that  words,  tho'  not  fcandalous  in  themfelves,  yet  being 
publiftied  in  writing,  and  tending  any  way  to  the  party's 
difcredit,  were  aaionable,  and  that  all  words  were  to 
be  conftrucd  fecundum  fubjeaam  materiam,  and  to  be 
underftood  by  the  court  in  the  fame  fenfe  that  others 
do.  3  Bac.  Abr.  491.  Pajch.  4  Geo.  2.  in  B.  R.  Har- 
mon V.  Delany. 

But  though  every  fpecies  and  degree  of  calumny  and 

detraaion   of   this  kind  are  deemed  odious    in  the   eye 

5  C  of 
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of  the  law,  and  punifhable  either  by  civil  a£lion  or  cri- 
minal profecution  in  moft  cafes,  at  the  ele£lion  of  the  party 
injured  ;  yet  the  court  of  King's  Bench,  whofe  jurifdic- 
tion  herein  is  founded  upon  the  neceffity  of  preveriting 
quarrels  and  ill  blood,  and  which  deals  with  this  offence 
as  of  dangerous  confequence  to,  and  deftrudive  to  the 
peace  of  the  nation,  always  exercifes  a  difcretionary 
power  in  granting  an  information  for  an  offence  of 
this  nature,  and  will,  in  many  cafes,  leave  the  party  to 
his  ordinary  remedy  ;  as  where  the  application  is  made 
after  a  great  length  of  time  ;  fo  where  the  matter  com- 
plained of  as  a  libel  happens  to  be  true  ;  fo  where  the 
granting  the  information  would  be  a  difcouragement  to 
learned  inquiries  ;  or  where  the  matter  complained  of 
was  intended  for  reformation,  not  defamation.  3  Bac. 
Abr.  492. 

So  where  a  man  advertifes  in  a  publick  news-paper, 
that  his  wife  had  eloped  from  him,  and  cautioned  all  perfons 
from  trufting  her ;  and  an  information  for  a  libel  being 
moved  for,  it  was  denied,  becaufe  it  was  the  only  way 
the  hufband  could  take  to  fecure  himfelf.  3  Bac.  Abr. 
492.  The  King  v.  Enei,   5  Geo.  2.  in  B.  R. 

So  where  it  was  advertifed  in  one  of  the  daily  papers, 
that  Lady  Mordinglon  kept  an  aflembly  in  Mootjields, 
and  it  being  counter-advertifed  by  my  Lord's  order,  that 
the  perfon  calling  herfelf  Lady  Mordinglon  was  an  impo- 
ftrix,  and  that  there  was  no  fuch  perfon  except  his  wire, 
who  always  lived  with  him  ;  the  court  refufed  to  grant 
an  information  ;  for  though  fhe  be  called  an  impoftrix, 
yet  that  relates  to  her  as  afTuming  the  title  of  Lady  Mor- 
dingtori,  and  which  (he  is  alleged  not  to  have  any  right 
to  ;  and  therefore  in  this  refped  may  well  be  called  an 
impoftrix.  3  Bac.  Abr.  492.  The  King  v.  Jenneaur, 
Pafch.  8  Geo.  2.  in  B.  R.        ' 

A  writing  was  direfled  to  general  IVills,  and  the  four 
principal  officers  of  the  guards,  to  be  prefented  to  his 
Majefty  for  redrefs;  the  paper  contained  the  defendant's 
cafe,  that  he  furniflied  the  guard  at  Whitehall  with  fire 
and  candle,  for  which  the  government  owed  him  350/. 
that  he  obtained  a  warrant  for  his  money,  and  Captain 
Carr  (the  profecutor)  told  him,  that  if  he  would  afTign 
the  warrant,  he  would  procure  him  the  money  ;  the  war- 
rant was  alTigned,  and  the  money  paid  to  Carr.,  who  re- 
fufed paying  it  to  the  defendant  ;  and  the  queftion  was, 
if  an  information  (hould  be  granted  ;  and  the  court  held 
it  no  libel,  but  a  reprefentation  of  an  injury,  drawn  up 
in  a  proper  way  for  redrefs,  without  any  intention  to 
afperfe  the  profecutor ;  and  tho'  there  be  a  fuggeftion  of 
a  fraud,  yet  this  is  no  more  than  what  is  in  every  bill  in 
Chancery,  which  was  never  held  libellous,  if  relative  to 
the  fubjed-matter.  3  Bac.  Abr.  492.  The  King  v.  Bay- 
ley,  Hill.  8  Geo.  2.  in  B.  R. 

Here  it  may  be  proper  to  infert  the  remarkable  cafe  of 
parfon  Prick,  who  in  a  fermon  recited  a  ftory  out  of  Fox's 
Martyrology,  that  one  Greenwood,  being  a  perjured  perfon, 
and  a  great  perfecutor,  had  great  plagues  inflided  on  him, 
and  was  killed  by  the  hand  of  God  ;  whereas  in  truth 
he  was  never  fo  plagued,  and  was  himfelf  prefent  at  that 
fermon  ;  and  hfi  thereupon  brought  his  adion  upon  the 
cafe,  for  calling  him  a  perjured  perfon  ;  and  the  defendant 
pleaded  Not  guilty  ;  and  this  matter  being  difclofed  upon 
the  evidence,  IVray  Ch.  Juft.  delivered  the  law  to  the 
jury,  that  it  being  delivered  but  as  a  ftory,  and  not  with 
any  malice  or  intention  to  flander  any  perfon,  he  was  not 
guilty  of  the  words  malicioufly,  and  fo  was  found  Not 
guilty.     Cro.  Jac.  90,  gr. 

As  to  the  certainty  requifite  in  the  matter  and  appli- 
cation of  a  libel,  it  feems  to  be  now  agreed,  that  not 
only  fcandal  exprefTed  in  an  open  and  dired  manner,  but 
alfo  fuch  as  is  exprefTed  in  allegory  and  irony  amounts 
to  a  libel,  and  that  the  judges  are  to  underftand  it  in  the 
fame  manner  as  others  do,  without  anv  (trained  endea- 
vours to  find  out  loopholes,  or  to  palliate  the  ofFence, 
which  in  fome  mcafure  would  be  to  encourage  fcandal ; 
as  where  a  writing  in  a  taunting  majiner.  reckoning  up 
feveral  ads  of  publick  ciiarity  done  by  one,  fays,  You  will 
not  play  the  ]<iv/,  nor  the  hypocrite,  and  fo  goes  on,  in  a 
ftrain  of  ridicule,  to  infmuate  that  what  he  did  was  owing 
to  his  vainglory  ;  or  where  a  writing,  preteoding  to  recom- 
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mend  to  one  the  charaders  of  feveral  great  men  for  hi» 
imitation,  inftead  of  taking  notice  of  what  they  are  ge- 
nerally efteemed  famous  for,  pitched  on  fuch  qualities  as 
their  enemies  charge  them  with  the  want  of;  as  by  pro- 
pcfing  fuch  a  one  to  be  imitated  for  his  courage,  who  is 
known  to  be  a  great  (latefman,  but  no  foldier ;  and  an- 
other to  be  imitated  for  his  learning,  who  is  known  to 
be  a  great  general,  but  no  fcholar,  tffc.  which  kind  of 
writing  is  as  well  underftood  to  mean  only  to  upbraid  the 
parties  with  the  want  of  thefe  qualities,  as  if  it  had  di- 
redly  and  exprefsly  done  fo.  5  Co.  125.  That  a  libel 
may  be  as  well  by  defcriptions  and  circumlocutions  as  in 
exprefs  terms.  Poph.  2^2.  Hob.  2\s.  1  Hawk.  P.C. 
'93-4- 

And  from  the  fame  foundation  it  hath  alfo  been  refolved, 
that  a  defamatory  writing  expreffing  only  one  or  two 
letters  of  a  name,  in  fuch  a  manner  that  from  what  goes 
before,  and  follows  after,  it  muft  needs  be  underftood  to 
fignify  fuch  perfon  in  the  plain,  obvious,  and  natural 
conftrudion  of  the  whole,  and  would  be  peifed  non- 
fenfe  if  ftrained  to  any  other  meaning,  is  as  properly 
a  libel  as  if  it  had  exprelFed  the  whole  name  at  large.; 
for  it  brings  the  utmoft  contempt  upon  the  law,  to  fufler 
its  juftice  to  be  eluded  by  fuch  trifling  evafions ;  and  t) 
is  a  ridiculous  abfurdity  to  fay,  that  a  writing,  which  f 
underftood  by  every  the  meaneft  capacity,  cannot  polfiblf 
be  underftood  by  a  judge  and  jury,  i  Hawk.  P.  C,  194, 
Hurt's  cafe. 

But  it  is  faid,  that  no  writing  whatfoever  is  to  be 
efteemed  a  libel,  unlefs  it  refled  upon  fome  particular 
perfon  ;  and  that  a  writing  full  of  obfcene  ribaldry,  with- 
out any  kind  of  refledion  on  any  one,  is  not  punifhable 
at  all  by  any  profecution  at  Common  law;  but  the  author 
may  be  bound  to  his  good  behaviour,  as  a  fcandalous  per- 
fon of  evil  fame,      i  Hawk.  P.  C.  195. 

But  a  fcandal  publifhed  of  three  or  four,  or  any  one 
or  two  of  them,  is  puni(hable  at  the  complaint  of  one  ot{ 
more,  or  all  of  them.     Poph.  252,  254. 

The  defendant  was  charged  in  an  information  will 
writing  a  libel  againft  the  Proteftant  religion  and  bifhoj 
innuendo  the  bifhops  of  England;  he  was  found  guilt 
and  in  an  arreft  of  judgment  it  was  offered,  that  tl 
bifliops  libelled  were  not  Englijh  bi(hops,  nor  could  tl 
innuendo  fupport  fuch  a  conftrudion  ;  but  the  court  toi 
upon  them  to  underftand  the  libel  in  that  fenfe,  and  over 
ruled  the  exception.     3  Mod.  68.  The  King  v.  Baxter.  \ 

An  information  was  prayed  for  publifhing  a  paper  con- 
taining an  account  of  a  murder  on  a  Jewifh  woman  and 
her  child,  by  certain  Jews  lately  arrived  from  Portugal, 
and  living  near  Broad-Jireet,  becaufe  the  child  was  be- 
gotten by  a  Chriftian  ;  and  the  affidavit  fet  forth,  that 
feveral  perfons  mentioned  therein,  who  were  recently  ar-' 
rived  from  Portugal,  and  lived  near  Broad-Jireet,  vreie 
attacked  by  multitudes  in  feveral  parts  of  the  city,  bar- 
baroufly  treated,  and  threatened  with  death,  in  cafe  they 
were  found  abroad  any  more;  and  it  was  objeded,  that  I 
no  information  could  be  granted  in  this  cafe,  becaufe  it 
did  not  appear  who  in  particular  the  perfons  refleded  on 
were  ;  and  for  this  was  cited  The  King  v.  Orme,  Trin, 
11  W.  2-  Where  an  indidment  was  exhibited  for  i 
libel  called  The  Ladies  Invention,  and  alleged  to  the  fcan- 
dal of  feveral  ladies  unknown  ;  and  after  verdid  for  th( 
King,  judgment  was  arrefted,  becaufe  it  did  not  appeal 
who  the  perfons  refleded  on  were  ;  fed  per  curiam,  Ad- 
mitting that  an  information  for  a  libel  may  be  improper 
yet  the  publication  of  this  paper  is  defervedly  punifhablt 
in  an  information  for  a  mifdemeanor,  and  that  of  fhi 
higheft  kind  ;  fuch  fort  of  advertifements  necefTaril] 
tending  to  raife  tumults  and  diforders  among  the  people 
and  inflame  them  with  an  univerfal  fpirlt  of  barbarit; 
againft  a  whole  body  of  men,  as  if  guilty  of  crime 
fcarce  pradicable,  and  wholly  incredible;  and  in  this  caf 
was  cited  the  cafe  of  The  King  and  Franklin,  where,  tlic 
only  the  word  mini/lers  was  ufed  in  the  libel,  yet  b 
fuiiable  averments  in  the  information,  and  proof  made  0 
them  to  the  jury,  they  found  thofe  minifters  to  be  mi 
niftcrs  of  ftate  to  his  prefent  Majefty,  and  the  defendan 
guilty.  3  Bac,  Abr.  494.  King  v.  OJborne.  Trin.  5  (?«.  3 
in  B.  R. 

2.   iVhtthi 
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2.  Whether  proceedings  in  a  court  of  jujiice  are  libellous  ; 
tnd  whether  any  thing  of  this  kind  can  be  jujiified. 

It  feems  to  be  clearJy  agreed,  that  no  proceeding  in  a 
•egular  courfe  of  juftice  will  make  the  complaint  amount' 
;:o  a  libel  ;  for  it  would  be  a  great  difcouragement  to 
j'uitors  to  fubjidl  them  to  publick  profecutions,  in  refpefl 
)f  their  applications  to  a  court  of  juftice;  and  the  chief 
ntention  of  the  law  in  prohibiting  perfons  to  revenge 
:hemfelves  by  libels,  or  any  other  private  manner,  is  to 
eftrain  them  from  endeavouring  to  make  themfelves  their 
I)wn  judges,  and  oblige  them  to  refer  the  decifion  of  their 
j>rievances  to  thofe  whom  the  law  has  appointed  to  de- 
j'ermine  them.  Dyer  285.  2  Inji.  228.  Telv.  117. 
\iBulf  269.  Godb.  340.  Palm.  145,  j88.  iVent.^^- 
■r  Hawk.  P.  C.  194. 

j  Therefore  it  hath  been  refolved,  that  no  falfe  or  fcan- 
jialous  matter  contained  in  a  petition  to  a  committee  of 
i)arliament,  or  in  articles  of  the  peace  exhibited  to  juftices 
|)f  peace,  are  libellous,  i  Lev.  240.  i  Sid.  414.  2 
Keb.  832.  4  Co.  14.  I  Hawk.  P.  C.  194. 
I  Alfo  it  is  held,  that  no  prefentment  of  a  grand  jury 
an  be  a  libel,  not  only  becaufe  perfons  who  are  fuppofed 
o  be  returned  without  their  own  feeking,  and  are  fworn 

0  3(3  impartially,  ftiall  be  prefumed  to  have  proper  evi- 
ence  for  what  they  do,  but  alfo  becaufe  it  would  be  of 
he  utmoft  ill  confequence  any  way  to  difcourage  them 
rom  making  inquiries  with  that  freedom  and  readinefs 
i-hich  the  publick  good  requires.  Moor  627.  i  Hawk. 
\C.  195. 

And  it  is  holden  by  feme,  that  no  want  of  jurifdi<3ion 

1  the  court  to  which  fuch  a  complaint  (hall  be  exhibited 
kill  make  it  a  libel ;  becaufe  the  miftake  of  the  court  is 

iot  imputable  to  the  party,  but  his  counfel ;  but  herein 
:  is  faid  by  Mr.  Hawiim,  that  if  it  (hall  manifeftly  appear 
rom  the  whole  circumftances  of  the  cafe,  that  a  profecu- 
ion  is  intirely  falfe,  malicious  and  groundlefs,  and  com- 
lienced  not  with  a  defign  to  go  thro'  with  it,  but  only 
!  3  expofe  the  defendant's  charader,  under  the  (hew  of  a 
j;gal  proceeding,  there  can  be  no  reafon  why  fuch  a 
|iockery  of  publick  juftice  (hould  not  rather  aggravate 
I  be  ofFence  than  make  it  ceafe  to  be  one,  and  make  fuch 
:andal  a  good  ground  of  an  indiflment  at  the  fuit  of 
le  King,  as  it  makes  die  malice  of  their  proceeding  a 
ood  foundation  of  an  adlion  on  the  cafe  at  the  fuit  of  the 
arty,  whether  the  court  had  a  jurifdi(3ion  of  the  caufe 
r  not.  2  Keb.  832.  4  Co.  14.  1  Hawk.  P.  C.  194. 
i  It  feems  to  be  clearly  agreed,  that  in  an  indictment  or 
riminal  profecution  for  a  libel,  the  party  cannot  juftify 
hat  the  contents  thereof  are  true,  or  that  the  perfon 
pon  whom  it  is  made  had  a  bad  reputation  ;  fince  the 
reater  appearance  there  is  of  truth  in  any  malicious  in- 
edlive,  fo  much  the  more  provoking  it  is ;  for,  as  my 
jOrd  Coke  obferves,  in  a  fettled  ftate  of  government  the 
>arty  grieved  ought  to  complain  for  every  injury  done 
liim,  in  the  ordinary  courfe  of  law,  and  not  by  any 
Inearis  to  revenge  himfelf  by  the  odious  courfe  of  libel- 
ling, or  otherwife.  5  Co.  125.  Hob.  253.  Moor  627. 
|i  Hawk.  P.  C.  194. 

'  Alfo  it  feems  now  fettled,  that  no  fcandal  in  writing 
s  any  more  jufiifiable  in  a  civil  aflion  brought  by  the 
jarty  to  vindicate  the  injury  done,  than  in  an  indiftment 
)r  information  at  the  fuit  of  the  Crown  ;  for  tho*  in  ac- 
:ions  for  words,  the  law,  thro'  compaffion,  admits  the 
:ruth  of  the  charge  to  be  pleaded  as  a  juftification,  yet 
|;his  tendernefs  of  the  law  is  not  to  be  extended  to  written 
ilcandal,  in  which  the  author  ads  with  more  coolnefs, 
ind  deliberation  gives  the  fcandal  a  more  durable  ftamp, 
ind  propagates  it  wider  and  further  ;  whereas  in  words 
lien  often  in  a  heat  and  paffion  fay  things  which  they 
ire  afterwards  a(hamed  of,  and  tho'  they  feem  to  a£l  with 
deliberation,  yet  the  fcandal  fooner  dies  away,  and  is 
forgotten  ;  and  therefore  from  the  greater  degree  of  mif- 
,chief  and  malice  attending  the  one  than  the  other,  the 
law  allows  the  party  to  juftify  in  an  adion  for  words, 

fho'  not  for  written  fcandal  ;  from  whence  it  follows, 
bat  the  only  favour  truth  affords  in  fuch  a  cafe  is,  that 
t  'J 'y  be  (hewn  in  mitigation  of  damages  in  an  adion, 
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and  of  the  fine  upon  an  indidment  or  an  information. 
3  Bac.  jibr.  495.  The  King  v.  Roberts,  Mich.  8  Geo.  2. 
in  B.  R.  agreed  per  cur.  in  a  cafe  for  publifhing  a  libel 
on  Mr.  Branley,  recorder  of  Warwick, 

3.  Who  /hall  be  deemed  the  author  or  compofer  of  a 
libel ;  who  the  publi/her  j  and  how  the  offenders  /hall  be 
puni/hed. 

It  has  been  already  obferved,  that  a  libel  may  be  ex- 
prefled  not  only  by  printing  or  writing,  but  alfo  by  figns 
or  pi£lures ;  but  it  feems  that  fome  of  thofe  ways  aie  ef- 
fentially  necefTary  ;  and  it  is  la  id  down  in  Lamb's  cafe, 
that  every  perfon  convi<Sted  of  a  libel  muft  be  the  con- 
triver, procurer  or  publifher  theieof.  9  Co.  59.  Moor 
813.  Lamb's  cafe. 

It  hath  been  ftrongly  urged,  that  he  who  writes  a  li- 
bel didated  by  another,  is  not  guilty  of  the  compofing 
and  making  thereof,  becaufe  it  appears  that  another  is  the 
author  or  contriver ;  but  herein  the  court  held,  that  the 
writing  being  the  eftential  part  of  a  libel,  the  reducing 
it  into  writing  in  the  firft  inftance  was  a  making,  and 
difFered  from  a  tranfcribing ;  and,  according  to  the  re- 
port of  this  cafe,  in  5  Mod.  it  was  held,  that  if  one 
didates,  and  another  writes,  both  are  guilty  of  making 
it,  for  he  (hews  his  approbation  of  what  he  writes.  So 
if  one  repeats,  another  writes  a  libel,  and  a  third  ap- 
proves what  is  written,  they  are  all  makers  of  it,  as  all 
who  concur  and  afTent  to  the  doing  of  an  unlawful  a£l 
are  guilty  ;  and  murdering  a  man's  reputation  by  a  li- 
bel, may  be  compared  to  murdering  a  man's  perfon,  in 
which  all  who  are  prefent  and  encourage  the  a£t  are 
guilty,  tho'  the  wound  was  given  by  one  only.  Carth, 
405.      5  Mod.  163.    10.  167.   The  King  v.  Paine. 

Alfo  it  hath  been  held,  that  tranfcribing  and  collec- 
ting libellous  matter  is  highly  criminal,  though  it  be  not 
found  that  the  party  compofed  or  publifhed  it ;  for  his  ha- 
ving it  in  readinefs  for  that  purpofe  when  occafion  ferved, 
or  its  falling  into  fuch  hands  after  his  death  x  may  pub- 
li(h  it,  might  be  injurious  to  the  government.  Carth, 
407.     2  Salk,  417.  The  King  v.  Bear. 

It  is  faid  by  Holt  Ch.  J.  that  when  a  libel  appears  un- 
der a  man's  hand-writing,  and  no  other  author  is  known, 
he  is  taken  in  the  manner,  and  it  turns  the  proof  upon 
him  ;  and  if  he  cannot  produce  the  compofer,  it  is  hard 
to  find  that  he  is  not  the  very  man.      2  Salk.  419. 

And  it  is  faid  to  have  been  refolved  by  the  court,  that 
in  libels  making  is  the  genus,  compofing  or  contriving  is 
one  fpecies,  writing  a  fecond  fpecies,  and  procuring  to  be 
written  a  third  fpecies :  And  finding  a  man  guilty  of  wri- 
ting only,  is  finding  him  guilty  of  one  fpecies  of  making. 
2  Salk.  419. 

But  where  in  fome  cafes  the  writing  of  a  libel  may  be 
a  lawful  or  innocent  aft,  as  by  the  clerk  that  draws  the 
indiftment,  or  by  a  ftudent  who  takes  notes  of  it,  be- 
caufe it  is  not  done  ad  infamiam  of  the  party  ;  but  ab- 
ftradedly  confidered,  the  writing  the  copy  of  a  libel  is 
writing  a  libel,  becaufe  fuch  copy  contains  all  things  ne- 
cefTary to  the  conftruftion  of  a  libel,  viz.  the  fcanda- 
lous  matter,  and  the  writing ;  and  it  has  the  fame  perni- 
cious confequence,  for  it  perpetuates  the  memory  of  the 
thing,  and  fome  time  or  other  comes  to  be  publifhed.  2 
Salk.  418. 

It  feems  to  be  agreed,  that  not  only  he  who  publifhes 
a  libel  himfelf,  but  alfo  he  who  procures  another  to  do 
it,  is  guilty  of  the  publication  ;  and  it  is  held  not  to  be 
material,  whether  he  who  difperfes  a  libel  knew  any 
thing  of  the  contents  or  efFeds  of  it  or  not;  for  that  no- 
thing would  be  more  eafy  than  to  publilh  the  moft  viru- 
lent papers  with  the  greateft  fecurity,  if  the  concealing 
the  purport  of  them  from  an  illiterate  publifher  would 
make  him  fafe  in  difperfing  them.  9  Co.  59.  A^oor 
627.      I  Hawk.  P.  C.  195. 

And  on  this  foundation  it  hath  been  conftantly  ruled 
of  late,  that  the  buying  of  a  book  or  paper  containing 
libellous  matter  in  a  bookfeller's  (hop,  is  fufficient  evi- 
dence to  charge  the  mafter  with  the  publicatfon,  altho'  it 
does  not  appear  that  he  knew  of  any  fuch  books  being 
there,  or  what  the  contents  thereof  was ;  and  it  will  not 
I  be 
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be  prefutned  that  it  was  brought  and  fold  tbere  by  a  ftran- 
ger,  but  the  mafter  muft,  if  he  fuggefts  any  thing  of 
this  kind  in  his  excufe,  prove  it.  The  King  v.  Nutt, 
Mil.  2  Geo.  2.  fo  ruled  on  evidence  at  Guildhall^  per  May- 
««»</ Chief  Juftice. 

The  reading  of  a  libel  in  the  prefence  of  another, 
without  knowing  it  before  to  be  a  libel,  or  the  laughing 
at  a  libel  read  by  another,  or  the  faying  that  fuch  a  libel 
is  made  of  jf.  S.  whether  fpoken  with  or  without  ma- 
lice, amounts  not  to  a  publication  of  it.  9  Co.  50. 
Moor  813.      I  Hawk.  P.  C.  ig6. 

Alfo  it  is  held,  that  he  who  repeats  part  of  a  li- 
bel in  merriment,  without  any  malice  or  purpofe  of  de- 
famation, is  no  way  puniftiable  ;  but  of  this  Hawkins 
makes  a  doubt,  for  that  jefts  of  this  kind  are  not  to  be 
endured,  and  the  injury  to  the  reputation  of  the  party 
grieved  is  no  way  leflened  by  the  merriment  of  him  who 
makes  fo  light  of  it.     Moor  627.      i  Hawk.  P.  C.  196. 

But  it  feems  to  be  agreed,  if  he  who  hath  either  read 
a  libel  himfelf,  or  hath  heard  it  read  by  another,  do  af- 
terwards malicioufly  read  or  repeat  any  part  of  it  in  the 
prefence  of  others,  or  lend  or  fhew  it  to  another,  he  is 
guilty  of  an  unlawful  publication  of  it.  Moor  813  Q 
Co.  59.     I  Hawk.  P.  C.  195. 

It  is  faid  by  my  Lord  Coke  in  the  cafe  of  De  libel/is  fa- 
mofts,  to  have  been  refolved,  that  if  one  finds  a  libel, 
(and  would  keep  himfelf  out  of  danger)  if  it  be  compo- 
fcd  againft  a  private  man,  the  finder  may  either  burn  it, 
or  prefently  deliver  it  to  a  magiftrate;  but  if  it  concern 
a  magiftrate,  or  other  publick  perfon,  the  finder  ought 
prefently  to  deliver  it  to  a  magiftrate,  to  the  intent 
that  by  examination  and  induftry  the  author  may  be 
found  out  and  punifhed,     5  Co.  125. 

It  feems  to  be  a  matter  of  doubt,  whether  the  fending 
an  abufive  letter,  filled  with  provoking  language  to  an- 
other, will  bear  an  adlion  as  for  a  libel,  becaufe  here  is 
no  publication  ;  but  it  feems  to  be  clearly  agreed,  that 
the  fending  fuch  letter,  virithout  other  publication,  is  an 
offence  of  a  publick  nature,  and  punifliable  as  fuch,  in- 
afniuch  as  it  tends  to  create  ill  blood,  and  caufes  a  dif- 
turbance  of  the  publick  peace  ;  and  if  the  bare  making 
of  a  libel  be  an  offence,  whether  it  be  publifhed  or  not, 
as  it  feemeth  to  be  holden,  furely  the  fending  of  it  to 
the  party  reflefled  on  mufl  be  a  much  greater  offence.  4 
Inji.  180,  3/n/7.  174,  Hob.  62,  215.  12  Co.  34. 
Poph.  136.  Raym.  201.  1  Lev.  139.  i  Keb.  q?i. 
I  M.  58.     Skin.  123-4. 

And  on  this  foundation  the  court  of  King's  Bench 
granted  an  information  againft  a  perfon  for  fending  an 
abufive  letter  to  Mr.  Bernardi/ion,  therein  calling  him 
rafcal  and  fool ;  although  he  fwore  that  he  wrote  this  to 
the  party  himfelf,  and  never  made  it  publick,  being  only 
a  piece  of  private  refentment;  but  the  court  held,  that 
this  method  provoked  perfons  to  duelling,  that  the  wri- 
ting and  fending  was  a  good  publication,  and  that  the  in- 
tent of  the  party  fhall  not  be  explained  by  himfelf.  3 
Bac.  Mr.  497.  The  King  v.  Pillborough.  Mich,  c  Geo 
2.  in  B.R. 

If  one  deliver  a  paper  full  of  reflexions  on  any  perfon  in 
nature  of  a  petition  to  a  committee  of  parliament,  to  any 
other  perfons  except  the  members  of  parliament,  he  may 
be  punifhed  as  the  publifher  of  a  libel,  in  refped  of  fuch 
difperfing  thereof  among  thofe  who  have  nothing  to  do 
with  it.  I  Sand.  133.  1  Lev.  240.  i  Sid.  414.  1 
Keb.  832. 

But  it  hath  been  held,  that  the  bare  printing  of  a  pe- 
tition to  a  committee  of  parliament  (which  would  be  a 
libel  againft  the  party  complained  of,  if  it  were  made  for 
any  other  purpofe  than  as  a  complaint  in  a  courfe  of  juf- 
tice,J  and  delivering  copies  thereof  to  the  merabers  of 
the  committee,  fhall  not  be  looked  upon  as  the  publica- 
tion of  a  libel,  inafmuch  as  it  is  juHified  by  the  order 
and  courfe  of  proceedings  in  parliament,  whereof  the 
King's  courts  will  take  judical  notice,  i  Hawk.  P  C 
196.   and  the  authorities  fupra. 

There  can  be  no  doubt   but  that  a  perfon  who  writes 

or   pubhn.es   a   libel   is  fubjed  to  the  aflion  of  the  party 

injured,  in  which  damages  fhall   be   recovered  ;  and  that 

being  convided  on  an  indiament  or  information,  fhall 
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pay  fuch  fine,  and  alfo  fufFer  fuch  corporal  punifijmcnt 
as  to  the  court  in  difcreiion  fliall  feem  proper,  according 
to  the  heinoufnefs  of  the  crime,  and  the  circumflancet 
of  the  offenders.      Cro.  Car.  175. 

For  more  learning  on  this  fuhjeff,  fee  3  Bac.  Abr 
and  15  Vin.  Abr.  tit.  Libel,  and  Jee  Law  of  Libels  iSc 
and  Digeft  of  the  Laws  concerning  LibeN,  &c.       ' 

Jlibeta,  A  livery  or  delivery  of  fo  much  grafs  or  corn 
to  a  cuftomary  tenant,  who  cuts  down  or  prepares  the 
faid  grafs  or  corn,  and  receives  fome  part  or  fmall  pot. 
tion   of  it  as  a  reward  or  gratuity.      Cowell,  edit    1-2- 

JltbCra  liatdla,   A  free  boat.     Cowell,  edit.   1727'* 

lltbera  cljafca  Ijabcnna,  Is  a  writ  judicial,  granted 

to  a  man  for  a  free  chafe  belonging  to  his  manor,  after 
he  has  by  a  jury  proved  it  to  belong  to  him.  CoweU 
edit.    1727.     Regijfer  of  fVrits  judicial,  fol.  26  is"  37     * 

JLtbcra  pifcacia,  Afieefiftiery,  which  being  granted 
to  one,  he  hath  a  property  in  the  fifh,  ^c.     2  Salk  6m 

lltlicr  tattl-ttS,  A  free  bull.     Cowell,  edit.  1727 

JLilicra  toara.    See  Wara, 

^Liberate,  Is  a  writ  ifllaing  out  of  the  Chancery,  to 
the  Treafurer,  Chamberlain,  or  Barons  of  the  Exche- 
quer, or  Cletk  of  the  Hanaper,  &c.  for  the  payment  of 
any  annua!  penfion,  or  other  fums  granted  under  the  Great 
feal.  See  Broke,  tit.  Tayle  d'Exchequcr,  num.  4.  Reg 
Orig.  fol.  193.  or  fometimes  to  the  fheriff,  £«ff."  Aw! 
Brev.  fol.  132.  for  the  delivery  of  any  lands  or  goodi 
taken  upon  forfeits  of  recognizance,  fee  Co.  lib.  4.  fil, 
64,  66,  67.  Fullwood's  cafe.  It  lies  alfo  to  a  gaoler  for 
the  delivery  of  a  prifoner,  that  hath  put  in  bail  for  his 
appearance.      Lamb.  Eirenarch.  lib.  3.  cap.  2. 

Iltberatl'o,  Whatever  money,  meat,  drink  or  clothes 
is  yearly,  or  at  any  fet  times  in  the  year,  given  by  the 
lord  to  his  domefticks.     Cowell,  edit.   1727. 

JLtbcrtasi  CCrlcfiaaira.  This  is  a  moft  frequem 
phrafe  in  our  old  writers,  to  fignify  church  liberty,  01 
ecclefiaftical  immunities :  The  right  of  invefliture  extor- 
ted from  our  Kings  by  force  of  papal  power,  was  a 
firft  the  only  thing  challenged  by  the  clergy,  as  their  II 
bertas  ecclefia/llca  :  But  by  degrees,  under  weak  princes  an( 
prevailing  fadlions,  under  the  title  of  church  liberty,  the 
contended  for  a  freedom  of  their  perfons  and  pofTe/non 
from  all  fecular  power  and  jurifdiflion,  as  apiears  b 
the  canons  and  decrees  of  the  council  held  by  Boniface 
Archbiftiop  of  Canterbury,  at  Merion,  A.  D.  1258.  ani 
at  London,  A.  D.  1260,  i^c.     Cowell,  edit.   1727' 

JLibcrtatC  pjObanHa,  Is  a  writ  that  lay  for  fuch  a 
were  challenged  for  flaves,  and  offered  to  prove  them 
felves  free,  diredled  to  the  fheriff,  that  he  take  fecurity  0 
them  for  the  proving  of  their  freedom  before  the  juftice 
of  afTife,  and  provide  that  in  the  mean  time  they  be  quiei 
from  the  vexation  of  thofe  that  challenge  them,  F.  N 
B.  fol.  77.  Villenage,  and  the  appendixes  thereof,  viz 
infranchilemeni,  bfc.  Writs  De  nativo  habendo.  Liber- 
tate  probanda,  i^c.  were  of  old  great  titles  in  the  books 
but  now  antiquated.      See  ^attUD  IjabCllBO, 

lltlCl-tattbtlS  aUacaunt'S!,  Is  a  writ  that  lies  for  i 
citizen,  or  burgefs  of  any  city  or  borough,  that  contrar\ 
to  the  liberties  of  the  ciiy  or  town  whereof  he  is,  is  im- 
pleaded before  the  King's  juftices,  or  juftices  errant,  01 
juftices  of  tlie  fo.eft,  is'c.  to  have  his  privilege  allowed, 
Reg.  Orig.  fol.  262.     F.  N.  B.  fol.  229. 

ILibcrtatibtis  cttgci'.titg  in  itincte,  h  a  writ  where- 
by the  King  willeth  the  juftices  in  eyre  to  admit  of  ar 
attorney,  for  the  defence  of  another  man's  liberty  befon 
them.     Rfg.  Orig.  fol.  19, 

JltbCCttt?  auD  rio;ljt0.  Magna  Chmta,  9  Hen.  3 
cap.  9.  1  he  city  of  London  fhall  have  all  her  ancient  li- 
berties and  culfoms  j  and  all  other  cities,  boroughs  an( 
towns,  and  the  barons  of  the  five  ports,  and  all  ports 
fhall  have  all  their  libenies  and  free  cuftoms. 

Magna  Charta,  9  Hen.  3.  cap.  29.  No  freeman  fhal 
be  taken  or  imprifoned,  or  diffeifed  of  his  freehold,  ore 
his  liberties  or  free  cuftoms,  or  be  outlawed,  banifhed  0 
otherwife  deftroyed  ;  nor  fhall  the  King  pafs  or  fend  upoi 
him,  but  by  the  lawful  judgment  of  his  peers,  or  by  th 
law  of  the  land.  The  Kin^g  fliall  fell  to  none,  or  den 
or  delay  to  none,  right  or  juftice.  See  afterwards  2 
Ed.  3.  Jl.  5.  cap.  4.  and  42  Ed,  3,  cap.^, 

Stai 
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JStat.  Marleb.  52  Hen.  3.  cap.  22.  None  may  diftrain 
his  freeholders  to  anfwer  for  their  freehold,  or  of  any 
thing  thereunto  appertaining,  nor  make  them  fwear  againft 
their  will,  without  the  King's  command. 

Stat,  Confirm.  Chart.  25  Ed.  i.  cap.  2.  If  any  judg- 
ment be  given  contrary  to  the  great  charters,  it  fliall  be 
undone  and  holden  for  nought. 

Stat.  Confirm.  Chart.  25  Ed.  I.  cap.  3.  The  fame 
charters  fliall  be  fent  under  feal  to  cathedral  churches, 
and  fliall  be  read  before  the  people  two  times  by  the  year. 
Stat.  Confirm.  Chart.  1$  Ed.  i.  cap.  4.  All  archbiftiops 
jnd  bifliops  fliall  pronounce  fentence  of  excommunication 
ugainft  thofe  that  by  word,  deed  or  counfel,  do  contrary 
to  the  faid  charters,  or  that  in  any  point  break  them  ;  and 
the  faid  curfcs  fliall  be  twice  a  yezr  denounced  ;  and  if  the 
jrelates  be  remifs  in  the  denunciation  of  the  fentences, 
lihe  archbifliops  of  Canterbury  and  York  fliall  compel  them 
[:0  the  execution  of  their  duties.  See  CBjCCOmmiinttation. 
;  Stat.  Confirm.  Chart.  25  Ed.  1.  cap.  5.  The  aids  and 
laflcs  which  the  people  have  given  of  their  own  good-will 
ihall  not  be  drawn  into  cuftom. 

Stat.  Confirm.  Chart.  25  Ed.  i,  cap.  6.  The  King 
hall  not  take  fuch  aids  or  tafks  but  by  the  common  afient 
>f  the  realm,  and  for  the  common  profit  thereof,  faving 
he  ancient  aids  and  prifes. 

Artie,  fuper  Chart.  28  Ed.  I.  Jiat.  3.  cap.  I.  The 
j;reat  charter  of  liberties,  and  the  charter  of  the  forefl, 
hall  tie  delivered  to  every  flierifF  to  be  read  four  times 
n  the  year  before  the  people  in  full  county,  Wz.  the  next 
ounty  after  the  feaft  of  St.  Michael,  and  the  next  after 
'Ihr'ifimai,  and  at  the  next  after  Eafier,  and  the  next 
fter  the  feaft  of  St.  "John ;  and  there  fliall  be  chofen  in 
very  fliire-court  by  the  commonalty  three  fubftantial 
nen,  knights  or  other,  which  (hall  be  juftices  fworn  and 
fligned  by  the  King's  letters  patent,  to  hear  and  deter- 
aine  (without  any  other  writ  but  their  commiffion), 
jch  plaints  as  fliall  be  made  upon  thofe  that  offend  againft 
ny  point  in  the  charters,  and  to  hear  the  plaints  from 
ay  to  day  without  the  delays  allowed  by  the  Common 
iw;  and  the  fame  knights  (hall  have  power  to  punifh  all 
jch  as  (hall  be  attainted  of  any  trefpafs  done  contrary  to 
he  charters  (where  no  remedy  was  by  the  Common  law), 
y  imprifonment,  or  by  ranfom  or  amercement;  never- 
Ihelefs  the  knights  (hall  not  hold  plea  where  there  hath 
leen  remedy  provided  after  the  courfe  of  the  Common 
iiw  by  writ,  nor  (hall  any  prejudice  be  done  to  the 
iyOmmon  law,  nor  to  the  charters  aforefaid  ;  and  if  all 
hree  cannot  attend  to  do  their  office,  two  of  them  (hall 
0  it ;  and  the  King's  (herifFs  and  bailiffs  (hall  be  attendant 
0  do  the  commandments  of  the  faid  juftices. 

Stat,  de  Tallag.  non  conccdend.  34  Ed.  i.  Jlat.  4.  cap.  i. 
•Jo  tallage  or  aid  (hall  be  taken  without  the  afTent  of 
rchbifhops,  bi(hops,  earls,  barons,  knights,  burgeiTes  and 
ither  freemen  of  the  land. 

Stat.  34  Ed,  I.  yiat.  4.  cap.  4.  Clerks  and  laymen 
hall  have  their  laws,  liberties  and  free  cuftoms,  as  they 
lave  ufed  to  have  the  fame  at  any  time  when  they  had 
:hem  beft ;  and  if  any  ftatutes  have  been  made,  or  any 
ruftoms  brought  in,  contrary  to  them,  fuch  ftatutes  and 
:uftoms  (hall  be  void. 

Stat.  34  Ed.  I.  Jlat.  4.  cap.  6.  All  archbi(hops  and 
jiOiops  for  ever  (hall  read  this  charter  in  their  cathedral 
:hurches  twice  in  the  year,  and  in  their  pari(h  churches 
Lall  openly  denounce  accurfed  all  thofe  that  willingly 
procure  to  be  done  any  thing  contrary  to  this  charter. 

Stat.  I  Ed.  3.  Jiat.  2.  cap,  9.  Cities,  boroughs  and 
franchifed  towns,  (hall  enjoy  their  franchifes,  cuftoms 
and  ufages. 

Stat.  2  Ed.  3.  cap.  8.  It  (hall  not  be  commanded  by 
the  Great  feal  or  the  Little  feal,  to  difturb  or  delay 
common  right ;  and  tbo'  fuch  commandments  come,  the 
juftices  fliall  not  ceafe  to  do  right. 

Stat.  5  Ed,  3.  cap.  9.  No  man  (hall  be  attached  by 
any  accufation,  nor  forejudged  of  life  or  limb,  nor  (hall 
his  lands  or  goods  be  feifed  into  the  King's  hands,  againft 
the  great  charter  and  the  law  of  the  land. 

Stat.  14  Ed.  3.  Jiat.  i.  cap.  i.  Holy  church  fliall  have 
her  liberties  in  quietnefs ;  and  the  city  of  London,  and  all 
sther  cities  and  boroughs,  (hall  have  all  their  franchifes 
Vol.  U.  N».  102. 
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and  cuftoms   which  they  have  reafonably  lifed  in  timS 
paft. 

Stat.  14  Ed.  3.  fi.  2.  cap.  i.  The  fubfidy  given  td 
the  King  (hall  not  be  had  in  example,  nor  (hall  the  pre^ 
lates,  earls,  barons  and  commons,  citizens,  burgefles  antl 
merchants,  be  charged  to  make  any  aid,  if  it  be  not  by 
the  common  afient  of  the  great  men  and  commons  iii 
parliament. 

Stat.  14  Ed.  3.  Ji.  5.  The  realm  of  England  Siall  not 
be  put  in  fubjedlion  of  the  King,  his  heirs  or  fuccefTorfj 
as  Kings  of  France. 

Stat.  25  Ed.  3.  Ji.  5.  cap.  4.  None  (hall  be  taken  by 
petition  or  fuggeftion  made  to  the  King  or  his  council^ 
unlefs  it  be  by  indiflment  of  lawful  people  of  the  neigh- 
bourhood, or  by  procefs  made  by  writ  original  at  the 
Common  law.  And  none  (hall  be  put  out  of  his  fran- 
chifes or  freehold,  unlefs  he  be  duly  brought  to  anfwer^ 
and  forejudged  by  courfe  of  law;  and  if  any  thing  be 
done  to  the  contrary,  it  (hall  be  redreffed  and  holden  for 
none. 

Stat.  28  Ed.  3.  cap.  3.  No  man  (hall  be  put  out  of 
land,  nor  taken,  nor  iniprifoned,  nor  dilherited,  nor  put 
to  death,  without  being  brought  in  to  anfwer  by  due  pro- 
cefs of  law. 

Stat.  42  Ed.  3.  cap.  3.  No  man  (hall  be  put  to  anfwer 
without  prefentment  before  juflice.-.-,  or  matter  of  record 
of  due  procefs,  or  writ  original,  according  to  the  ancient 
law  of  the  land.  And  if  any  thing  be  done  to  the  con- 
trary, it  (hall  be  void  in  law,  and  held  for  error. 

Stat.  I  Ric.  2.  cap.  2.  Peace  (hall  be  firmly  kept,  fd 
that  all  loyal  fubje£t3  may  fafely  go,  come  and  abide,  ac-; 
cording  to  the  laws  and  ufages  of  the  realm;  and  good 
juftice  and  equal  right  (hall  be  done  to  every  one. 

Stat.  II  Ric.  2.  cap.  10.  Letters  of  the  fignet  or 
privy  feal  (hall  not  be  fent  in  prejudice  of  the  realm  or 
difturbance  of  the  law. 

Stat.  15  Ric.  2.  cap.  12.  None  of  the  King's  fubjefls 
(hall  be  conftrained  to  appear  before  the  council  of  any 
lord,  to  anfwer  for  his  freehold,  nor  any  other  thing  real 
or  perfonal,  which  belongeth  to  the  law  of  the  land  ;  and 
if  any  find  himfelf  grieved  contrary  to  this  ordinance, 
he  (hall  fue  to  the  Chancellor,  who  (ball  give  remedy. 

Stat.  16  Ric.  2.  cap.  2.  If  any  lord  or  other  the  King's 
fubje(£t  do  contrary  to  the  ftatute  15  Richard  2.  cap,  12. 
he  (hall  incur  the  pain  of  20/.   to  the  King, 

Stat.  2  Hen.  4.  cap.  I.  Holy  churcii  (hall  have  her 
rights  and  liberties  ;  and  all  the  Lords  Spiritual  and  Tem- 
poral, and  all  cities,  boroughs  and  towns  enfranchifed, 
(hall  enjoy  their  liberties  which  they  have  duly  ufed  ;  and 
all  the  lieges  may  in  fafe  proieiSfion  of  the  King,  go  and 
come  to  his  courts ;  and  full  juftice  and  right  (hall  be 
done,  as  well  to  the  poor  as  the  rich,  in  the  faid  courts. 

Petition  of  Right,  3  Car.  1.  feSi.  10.  No  man  fliall  be 
compelled  to  yield  any  gift,  loan,  benevolence,  tax  or 
fuch  like  charge,  without  common  confent  by  adt  of  par- 
liament ;  and  none  fliall  be  called  to  make  anfwer,  cr 
take  oath,  or  to  give  attendance,  or  be  confined,  or 
otherwife  difquieted  concerning  the  fame,  or  for  refufal 
thereof,  and  no  freeman  (hall  be  iniprifoned  or  detained, 
without  caufe  (hewn,  to  which  he  may  make  anfwer  ac- 
cording to  law;  and  the  people  fliall  not  be  burthened, 
to  fuffer  foldiers  and  mariners  to  fojourn  in  their  houfes 
againft  their  wills;  and  no  commiiTions  (hall  ifTue,  to 
proceed  within  the  land  according  to  martial  law. 

^eEi.  II.  The  late  proceedings  in  the  premifTes  (hall 
not  be  drawn  into  confequence;  and  all  the  King's  offi- 
cers (hall  ferve  him  according  to  the  laws  of  the  realm, 
as  they  tender  the  honour  of  his  Majefty,  and  the  prof- 
perity  of  the  Kingdom. 

Stat.  16  Car.  1.  cap.  10.  feSi.  3.  The  court  called  the 
Star-Chamber  (hall  be  diflblved,  and  neither  the  Lord 
Chancellor,  Lord  Treafurer,  Keeper  of  the  Privy  feal, 
or  Prefident  of  the  Council,  nor  any  Bifhop,  Temporal 
Lord,  Privy  Counfellor  or  Judge,  (hall  have  power  to 
hear  or  determine  any  matter  in  the  court  called  the 
Star-Chamber,  or  to  do  any  judicial  or  minifterial  adt  in 
the  faid  court;  and  all  a£ls  of  parliament,  by  which  any 
jurifdirSion  is  given  to  the  court  called  the  Star-Chamber, 
(hall,  for  fo  much,  be  repealed. 

5  D  Self. 
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^eil.  4.  The  like  jurifdiaion  ufed  in  the  court  before 
the  Prefideiu  and  council  in  the  marches  of  IVaUs,  and 
in  tlie  couit  before  the  Prefident  and  council  in  the 
Northern  parts,  and  alfo  in  the  court  of  the  dutchy  of 
Lancajler,  and  in  the  court  of  Exchequer  of  the  county 
palatine  of  Chejlcr,  held  before  the  chamberlain  and 
council  of  that  court,  ftiall  be  alfo  repealed;  and  no 
court  or  pbce  of  judicature  fhall  be  erea^d  within  Eng- 
land or  JFales,  which  fliall  have  the  like  jurifdiaion,  as 
hath  been  ufed  in  the  court  of  Star-Cbamber. 

Seli.  5.  Neither  his  Majefty,  nor  his  privy  council, 
have  any  jurifdiflion,  power  or  authority,  by  Englilh 
bill,  petition,  articles,  libel,  or  any  other  arbitrary  way 
whatfoever,  to  examine  or  draw  into  queftion,  determine 
or  difpofe  of  the  lands  or  goods  of  any  fubjeds  of  this 
kingdom  ;  but  the  fame  ought  to  be  tried  and  determined 
in  the  ordinary  court  of  juftice,  as  by  courfe  of  law. 

Sell.  6.  If  any  Lord  Chancellor,  Lord  Treafurer, 
Keeper  of  the  Privy  feal,  Prefident  of  the  council, 
Bilhop,  Temporal  Lord,  Privy  Counfellor,  Judge  or 
Juftice,  {hall  offend  contrary  to  this  law,  they  (hall  forfeit 
500/.  unta  any  party  grieved,  his  executors  or  admini- 
ftrator?,  who  (hall  profecute  for  the  fame,  and  fiift  ob- 
tain judgment,  to  be  recovered  in  any  court  of  record  at 
JVeJimtnJier;  and  if  any  perfon  againft  whom  any  fuch 
recovery  (hall  be  had,  (liall  offend  again  in  the  fame,  he 
ftall  forfeit  lOOO  /.  unto  any  party  grieved,  who  (hall  pro- 
fecute, ^f.  and  if  any  perlbn  againft  whom  fuch  fecond 
recovery  fiiall  be  had,  (hall  offend  again  in  the  fame  kind, 
and  (hall  be  conviaed  by  indiament  or  information,  or 
any  other  lawful  wry,  fuch  perfon  (hall  be  incapable  to 
bear  his  office,  and  (hall  be  likewife  difabled  to  make  any 
gift  or  difpofuion  of  his  lands  or  goods,  or  to  take  any 
gift  or  legacy  to  his  own  ufe. 

Seii.  7.  Every  perfon  fo  offending  (hall  likewife  pay 
unto  the  party  grieved  his  treble  damages,  to  be  recove- 
red in  any  of  his  Majefty's  courts  at  JVefm'inJltr. 

Seit.  8.  If  any  perfon  (hall  be  reftrained  of  his  liberty 
by  order  or  decree  of  any  fuch  court  as  before,  or  by 
command  of  the  King's  Majefty  in  perfon,  or  by  war- 
rant of  the  council-board,  or  of  any  of  his  Majefty's 
Privy  council;  every  perfon  fo  reftrained,  upon  demand, 
or  motion  made  by  counfel,  or  other  employed  by  him, 
unto  the  judges  of  the  King's  Bench,  or  Common  Pleas, 
in  open  court,  ftiall  without  delay,  for  the  ordinary  fees, 
have  a  habeas  corpus  direded  generally  unto  all  and  every 
fheriffs,  gaoler,  minifter,  officer  or  other  perfon,  in  whofe 
cuftody  the  party  ftiall  be,  and  the  ft:eriffs  or  other  per- 
fon fliall  at  th.e  return  of  the  writ  (upon  due  notice  given, 
at  the  charge  of  the  party  who  procureth  fuch  writ,  and 
upon  fecurity  by  his  own  bond,  to  pay  the  charge  of 
carrying  back  the  prifoner,  if  he  (hall  be  remanded  ;  fuch 
charges  to  be  ordered  by  the  court,  if  any  difference  (hall 
arife)  bring  the  body  of  the  party  before  the  judges  in 
open  court,  and  ftiall  certify  the  caufe  of  his  detainer, 
and  thereupon  the  courr^  within  three  court  days  after 
fuch  return  made,  fliall  proceed  to  determine  whether 
the  caufe  of  commitment  be  juft,  and  fliall  thereupon 
do  what  to  juftice  fliall  appertain.  And  if  any  thing 
(hall  be  wilfully  done  or  omitted  by  any  judge,  officer, 
l^c.  contrary  to  the  direaion  hereof,  fuch  perfon  offen- 
dint^  fhall  forfeit  to  the  party  grieved  his  treble  damages, 
to  be  recovered  as  aforefaid. 

Seii.  9.  This  aa  (hall  extend  only  to  the  court  of 
Star-chamber,  and  to  the  faid  courts  holden  before  the 
Prefitlent  and  council  in  the  marches  of  IFaleSy  and  be- 
fore the  Prefident  and  council  in  the  northern  parts,  and 
to  the  court  of  the  Dutchy  of  Lcmcajier,  and  the  court 
of  Exchequer  of  the  county  palatine  of  Chejler,  and  all 
courts  of  like  jurifdiaion  to  be  hereafier  ereaed,  and  to 
the  warrants  and  direaions  of  the  council-board,  and  to 
the  commitments  of  any  perfons  made  by  the  King  in 
perfon,  or  by  the  Privy  council. 

Seil.  10.  No  perfon  (hall  be  molefted  for  any  offence 
againft  this  aa,  unlefs  he  be  impleaded  within  two  years 
alter  the  offence  committed. 

Stat.  I  JVill.  i^  Mar.  ft.  2.  cap.  2.  fea.  I.  Whereas 
the  Lords  fpiritual  and  temporal  and  commons  affembled 
at  Ifejiminftery  reprefenting  all   the  cftates  of  the  people 
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of  this  realm,  did  upon  the  13th  of  February  1688.  pre- 
fent  unto  their  Majefties,  then  Prince  and  Princefs  of 
Orange,  a  declaration,  containing  that. 

The  faid  Lords  fpiritual  and  temporal  and  commons, 
being  affembled  in  a  full  and  free  reprefentative  of  this 
nation,  for  the  vindicating  their  ancient  rights  and  liber- 
ties, declare. 

That  the  pretended  power  of  fufpending  of  laws,  or 
the  execution  of  laws,  by  regal  authority,  without  con- 
fent  of  parliament,  is  illegal  ; 

That  the  pretendad  power  of  dif'penfing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  as  it  hatlt 
been  affumed  and  exercifed  of  late,  is  illegp'  ; 

That  the  commiffion  for  ereaing  the  late  court  of 
commiffioners  for  ecf.lcfiaftical  caufes,  and  all  other  coffl^ 
miffions  and  courts  of  like  nature,  are  illegal  and  ptf. 
nicious  ; 

That  levying  money  for  or  to  the  ufe  of  the  crown,  by 
pretence  of  prerogative,  without  grant  of  parliament, 
for  longer  time,  or  in  other  manner  than  the  fame  is  or 
(hall  be  granted,  is  illegal ; 

That  it  is  the  right  of  the  fubjeas  to  petition  the 
King,  and  all  commitments  and  profecutions  for  fuci 
petitioning  are  illegal  ; 

That  the  raifing  or  keeping  a  flanding  army  within 
the  kingdom  in  time  of  peace,  unlefs  it  be  with  confenf 
of  parliament,   is  againft  hw  ; 

That  the  fubjeds  which  are  proteftants  may  have  arin.' 
for  their  defence  fuitable  to  their  conditions,  and  as  al 
lowed  by  law  ; 

That  eleaion  of  members  of  parliament  ought  to  bi 
free ; 

That  the  freedom  of  fpeech,  and  debates  or  proceed 
ings  in  parliament,  ought  not  to  be  iinpeached  or  que 
ftioned   in  any  court  or  place  out  of  parliament ; 

That  exceflive  bail  ought  not  to  be  required,  n'or  ex 
ceffive  fines  impofed,  nor  cruel  and  unufual  punilliment 
infliaed; 

That  jurors  ought  to  be  duly  impanelled  and  returnee 
and  jurors  which  pafs  upon  men  in  trials  for  high  treafo 
ought  to  be  freeholders; 

That  all  grants  and  promifes  of  fines  and  forfeitures  ( 
particular  peifons  before  conviaion,  are  illegal  and  void 

And  for  redrefs  of  all  grievances,  and  for  the  amen 
ding,  ftrengthening  and  preferving  of  the  laws,  parlia 
ments  ought  to  be  held  frequently  ; 

And  they  do  claim,  demand  and  infift  upon  all  ani 
Angular  the  prem.  "  their  undoubted   rights  and  li 

berties  ;  and  that  no  .jcclarations,  judgments,  doings  0 
proceedings,  to  the  prejudice  of  the  people  in  any  of  ih^ 
faid  premiffes,  ought  in  any  wife  to  be  drawn  hereafte 
into  confequence  or  example  ; 

Se{i.  6.  All  and  fingular  the  rights  and  liberties  afler 
ted  and  claimed  in  the  faid  declaration  ate  the  true,  an 
cient  and  indubitable  rights  and  liberties  of  the  people  0 
this  kingdom,  and  fo  (hall  be  efteemed,  allowed,  adjudg 
ed  and  taken  to  be  ;  and  all  the  particulars  alorefaid  (hal 
be  firmly  holden  as  they  are  expreffed  in  the  faid  declara- 
tion ;  and  all  officers  (hall  ferve  their  Majefties  accordinf 
to  the  fame  in  all  times  to  come. 

Seii.  12.  No  difpenfation  by  non  objiante  of  any  flatul' 
(hall  be  allowed,  except  a  difpenfation  be  allowed  of  ii 
fuch  ftatute  ;  and  except  in  fuch  cafes  as  fliall  be  fpcci- 
ally  provided  for  during  this  feffion  of  parliament. 

Seft.  13.  No  charter  granted  before  the  23d  o(  O^eie: 
1689.  (hall  be  invalidated  by  this  aa,  but  (hall  remaii 
of  the  fame  force  as  if  this  aa  had  never  been  made. 

Stat.  12  y  13  ^Fill.  3.  cap.  2.  fe^.  3.  Whereas  it  i 
neceflary  that  further  provifion  be  made  for  fecuring  ou 
religion,  laws  and  liberties,  after  the  deatii  of  his  Majeft; 
and  the  Princefs  June  of  Denmark,  and  in  default  of  ilTui 
of  the  body  of  the  faid  Princr:(s,  and  of  his  Majefty  re 
fpeaively  ;   it  is  enaaed, 

That  whofoever  (hall  hereafter  come  to  the  poffeffioi 
of  this  crown,  (hall  join  in  communion  with  the  chutcl 
of  England,  as  by  law  cftabliflied. 

That  in  cafe  the  crown  and  imperial  dignity  of  thi 
realm  (hnll  hereafter  come  to  any  perfon,  not  being  ana 
five  of  this  kingdom   of    England,  this  nation   be  no 

obll'e. 
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obliged  to  engage  in  any  war  for  the  defence  of  any  do- 
minions or  territories  which  do  not  belong  to  the  crown 
of  England,   without  confent  of  parliament. 

That  trom  the  time  that  the  further  limitation  of  this 
a£l:  nii'I  iakc  efre<5T,  no  perfoii  born  out  of  the  kingdoms 
of  England,  Scotland  or  Ireland,  or  the  dominions  there- 
unto belonging,  although  he  be  naturalized  or  made  a 
denizen,  (except  fuch  as  are  born  of  Enghjh  parents) 
fliall  be  capable  to  be  of  the  privy  council,  or  a  member 
of  ei'.iier  houfe  of  parliament,  or  to  enjoy  any  office  or 
place  of  truft,  either  civil  or  military,  or  to  have  any 
grant  of  lands,  tenements  or  hereditaments  from  the 
crown  to  himfclf,  or  to  any  other  in  truft  for  him. 

That  no  perfon  who  has  an  office  or  place  of  profit  un- 
^er  the  King,  or  receives  a  penfion  from  the  crown,  (hall 
be  capable  of  ferving  as  a  member  of  the  houfe  of  com- 
mons. 

That  after  the  faid  limitation  fliall  take  eiFeft,  judges 
commiffions  be  made  quamdlu  fe  bene  gejj'erint,  and  their 
falaries  afcertained  and  eftabliflied  j  but  upon  the  addrefs 
jf  both  houfes  of  parliament,  it  may  be  lawful  to  re- 
move them. 

That  no  pardon  under  the  Great  feal  of  England  be 
>leadable  to  an  impeachment  by  the  commons  in  par- 
iament. 

Se£i.  4.  Whereas  the  laws  of  England  are  the  birth- 
•ight  of  the  people  thereof,  and  all  the  Kings  and 
^eens  who  (hall  afcend  the  throne  of  this  realm,  ought 

0  adminider  the  government  of  the  fame  according  to 
:he  faid  laws,  and  all  their  officers  and  minifters  ought  to 
'crve  them  according  to  the  fame ;  all  the  laws  and  fla- 
utes  of  this  realm  for  fecuring  the  eftabli(hed  religion, 
nd  the  rights  and  liberties  of  the  people,  and  all  other 
aws  and  ftatutes  now  in  force,  are  by  his  Majefty,  with 
he  advice  and  confent  of  the  lords  fpiritual  and  tempo- 
al,  and  commons,  ratified  and  confirmed.    See  l^illjCiliB 

jLtlJCttp,  Lihertas,  Is  a  privilege  held  by  grant  or  pre- 
:ription,  whereby  men  enjoy  fome  benefit  or  favour  be- 
ond  the  ordinary  fubjeft.     See  BraSi.  lib.  2.  c.  5.     But 

1  a  more  general  fignification,  it  is  faid  to  be  a  power 
3  do  as  one  thinks  fit,  unlefs  reftrained  by  the  law  of 
le  land  :  And  it  is  well  obferved  that  human  nature  is 
ver  an  advocate  for  liberty  ;  it  being  the  gift  of  God  to 
lan  in  his  creation,  and  therefore  every  thing  is  defirous 
f  it,  as  a  fort  of  reftitution  to  its  primitive  (fate.  For- 
'fe.  96.  It  is  upon  that  account  the  laws  of  England  in 
11  cafes  favour  liberty,  and  which  is  accounted  very  pre- 
ious,  not  only  in  refpedt  of  the  profit  which  every  one 
btains  by  his  liberty  ;  but  alfo  in  refped  of  the  publick. 

.  Lill.  Abr.  169. 

3liblarunt,  The  manner  of  bewitching  any  one,  or 
3tnetimes  'tis  taken  for  a  barbarous  facnfiee.  Leg. 
Ubelftan.  6.     Cowell,  edit.   1727. 

3Lit?ae  acto  pcnfatac  f  aD  mimcritm :  A  phrafe 

vhich  often  occurs  in  the  Dome/day- Regijler,  and  fome 
>ther  memorials  of  that  and   the  next  age, — as  AiUflury 

in  Buckingbamjl)ire,  the  King's  manor. In  totis  valen- 

\iis  reddii  Ivi  libr,  arfas  i^  penfatas,  Jjf  de  ihelmio  x  libr. 
I.d  numerum,  /'.  e.  in  the  whole  value  it  pays  fifty-fix 
'«|inds  burnt  and  y^eighed  ;  and  for  toll  ten  pounds  by 
ale.  For  they  fometimes  took  their  money  ad  numerum 
>y  tale  in  the  current  coin  upon  content :  But  fometimes 
hey  lejefled  the  common  coin  by  tale,  and  would  melt 
t  down  to  take  it  by  weight  when  purified  from  the 
Irofs  and  too  great  allay  ;  for  which  purpofe  they  had  in 
hofe  times  always  a  fire  ready  in  the  Exchequer  to  burn 
he  money,  and  then  wei^n  it.     Cowell,  edit.    1727. 

JLibja  yCUfa,  A  pound  of  money  in  weight ;  for  it 
ivas  ufual  in  former  days,  not  only  to  tell  the  money, 
«it  to  weigii  it ;  for  feveral  cities,  bifhops  and  noble- 
nen  had  ti:eir  mints,  and  coined  money,  and  often  very 
lad,  and  therefore  though  the  pound  confifted  of  20  s. 
hey  weighed  it.  Thus  in  Dome/day  we  read,  Reddit 
iu»c  30  libras  arfas  (tf  penfatas.  Gale's  Hi/l.  of  Brit. 
d.  761. 

iltb^arieS.  Cotton  library  fettled  in  the  family  for 
he  ufe  of  the  public,  12  fS"  13  IPill.  3.  c.  5.  Vefted  in 
he  crown,  5  Ann.  c.  30.  Dirtflions  for  the  preferva- 
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tion  of  parochial  libraries,  7  Ann.  c.  14.  Eftabli(hmeiit 
of  the  Britijl)  Mufeum,  26  Geo.  2.  c.  22.  27  Geo.  2, 
c.  lb.  f.  2. 

5Ltl)?ata  tcrraC,  Coatains  four  oxgangs,  and  every 
oxgang  1 3  acres.  •  Skene,  verb.  Bovata  terree,  with  us 
it  is  fo  much  land  as  is  yearly  worth  20  f.  for  in  Henry 
the  Third's  time,  he  that  had  quindecim  libras  terree ;  was 
to  receive  the  order  of  knighthood.  See  ifarUillgDalC* 
Some  are  of  opinion,  that  as  money  is  divided  into 
pounds,  (hillings,  pence,  half-pence  and  farthings,  the 
fame  degrees  are  to  be  obferved  in  the  divifion  of  lands  j 
and  therefore  as  quandrans  fignifies  a  farthing,  fo  quadian- 
tata  is  the  fourth  part  of  an  acre,  ohlata  is  half  and  de- 
nariata  is  a  whole  acre,  folidata  is  twelve  acres,  and  //- 
brala  is  twenty  times  twelve  acres,  /.  e.  two  hundred  and 
forty.  Spelman  is  of  another  opinion,  who  compares  an 
acre  to  a  mark  in  money  ;  and  as  in  one  there  are  one 
hundred  and  fixty  pence,  (o  in  the  other  there  are  one 
hundred  and  fixty  perches,  which  they  divide  into  halfs 
and  quarters  :  So  that  an  acre  contains  three  hundred 
and  fixty  denarius  ;  bat  fome  fay,  that  librala  terra  is 
fo  much  ground  as  is  worth  yearly  20  j.  of  current 
money.     Cowell,  edit.   1727. 

3Ltcenrf.  See  ^UtljO^itJ?,  ClJjaut,  and  15  Fin.  Abr. 
tit.  Licence. 

llitmtt  to  artfC,  (Licentia  furgendi,)  Is  a  liberty 
given  by  the  court  to  a  tenant  that  is  eflbined  de  mala 
le£li,  in  a  real  aftion  :  For  the  law  is,  that  in  this  cafe 
he  may  not  arife  out  of  his  bed,  or  at  leaft  go  out  of  his 
chamber,  until  he  have  been  viewed  by  knights  thereto 
appointed,  and  have  a  day  affigned  him  to  appear  :  And 
the  reafon  of  this  is,  that  it  may  appear  whether  he  caufed 
himfelf  to  be  cflbined  deceitfully  or  not ;  and  therefore  if 
the  demandant  can  prove  that  he  was  feen  abroad  before 
the  view,  or  licence  of  the  court,  he  (hall  be  adjudged  to 
be  deceitfully  efToined,  and  to  have  made  default.  Of 
this,  fee  BraSlon,  lib.  5.  tra£f.  I.  cap.  7,  jo&  13.  and 
Fleta,  lib.  6.  c.  10.  and  Home's  Mirrour  ojfjujiices,  lib.  2. 
cap.  Des  Effoins. 

iLtteurC  to  go  to  ClCttion.     Llcemia  eligendi,  RegiJI. 

fol.  294.    See  Conge  D'CDflirf. 

3ltrencc0.  See  jaidjoufcis,  315;iautip,  JFo^cffalltng, 
^Batokcrs,  ILcmtrcc,  Siaari-tagc,  a>rI)Ools,  sitampg, 

ilueutia  rourojnauni.    See  iiing's  filDcr. 

^LicCHtia  fttCgeu&t,  is  the  writ  whereby  the  tenant 
efToined  de  malo  le£}i,  obtaineth  liberty  to  rife. 

ILtmitta  traupfretauOt,  is  a  writ  or  warrant  direiSed 
to  the  keepers  of  the  port  of  Dover,  (sfc.  willing  ihem  to 
let  fome  pafs  quietly  beyond  fea,  who  have  formerly  ob- 
tained  the  King's  licence   thereunto.      Reg.  Orig.  fol. 

^It'DfOjH  latU,  Is  a  proverbial  fpeech,  intending  as 
much  as  to  hang  men  firff,  and  judge  them  afterwards. 
Cowell,  edit.  1727. 

31l(cgC,  (Ligeus,)  Is  a  word  borrowed  from  the  Feudijls, 
and  hath  two  feveral  fignifications  in  the  Common  law, 
fometimes  being  ufed  for  liege  lord,  as  34  cf  35  Hen.  8. 
cap,  I.  and  25  Hen.  8.  3.  and  fometimes  for  liege  man, 
as  10  Rich.  2.  I.  and  11  Rich.  2.  cap.  i.  Liege  losd  is 
he  that  acknowledgeth  no  fuperior.  Duarenus  in  com- 
mentar.  de  confuetud.  fcudorum,  cap.  4.  num.  3.  Liege 
man  is  he  that  oweth  allegiance  to  his  Urge  lord.  Skene 
de  verbo  f'gnif.  verb.  Ligeantia,  faith,  that  it  is  derived 
from  the  Italian  word  liga,  a  bond  or  obligation  j  in  whom 
read  more  of  this  matter.  See  8  H.  6.  cop.  10.  14//.  8, 
cap.  2. 

iltegCjS  and  J^t'cgC^pCOple,  (Ligati,)  The  King's 
fubjedls,  anciently  fo  called,  becaufc  they  owe  and  ate 
bound  to  pay  allegiance  to  him.  Stat.  8  Hen.  6.  cofi.  10. 
14  Hen.  8.  cap.  2.  and  divers  other  ftatutes.  Yet  an- 
ciently private  perfons  had  their  lieges.  Cowell,  edit. 
1727. 

IliCU,  (Fr.)  Is  a  word  ufed  in  the  law  of  two  figni- 
fications :  perfonal  lien,  fuch  as  a  bond,  covenant  or 
contrail ;  and  real  lien,  a  judgment,  ftatute,  reco<Jni- 
zance,  which  oblige  and  affeft  the  land.  Terms  de  hy. 
See  15  Vin.Abr.  96 — 99, 

JltClt,  In  flead  or  in  place  of  another  thing.  Lit.  Di^. 
And  when  one  thing  doth  come  in  the  place  of  another. 
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it  fhall  be  of  the  fame  nature  as  that  was  5  as  in  cafe  of 
an  exchange,  i^c.     2  Shep.  Abr.  359. 

JliCU  £01)113,  In  law  proceedings,  fignifies  a  caftle, 
manor,  or  oiher  notorious  place,  well  known  and  ge- 
nerally taken  notice  of  by  thofe  that  dwell  about  it. 
2  Lill.  Abr.  641,  A  venire  facias,  for  a  jury  to  appear, 
may  be  from  lieu  conus ;  and  a  fine  or  recovery  of  lands 
in  a  lieu  conus,  is  good  ;  but  it  is  faid  in  a  fci.  fa.  to  have 
execution  of  fuch  fine,  the  vii!  or  parifh  muft  be  named. 
2  Cro.  574.  2  Alod.  Rep.  48,  49.  See  13  Fin.  Abr. 
252,  283.      18  Fin.  Abr.  205. 

iltCtttCnant,  (Locum  tenens,)  Is  compounded  of  lieu, 
locus  y  tenere,  and  fignifies  him  that  occupieth  the  King's 
or  any  other  perfon's  place,  or  reprefsnteth  his  perfon,  as 
the  Lieutenant  of  Ireland,  4  Hen.  4.  6.  So  alfo  it  is 
ufed  2  i^  2  ^^-  ^'  '^P-  2-  whence  that  officer  feems  to 
take  his  beginning.     Cowell,  edit.  1727. 

iltCUtCUant  of  tljC  SEolUei;,  Seems  to  have  been  an 
officer  under  the  conftable.     Cowell,  edit.  1727. 

ILcirtoit,  (MulSla  adulteriorum.  Fleta,  lib.  I.  cap.  -].) 
Is  ufed  for  a  liberty,  whereby  a  lord  challengeth  the  pe- 
nalty of  one  that  lieth  unlawfully  with  his  bond-woman. 
Coiuell,  edit.  1727. 

ILtf0,  Union  and  co-operation  of  foul  with  body  ;  en- 
joyment or  pofleffion  of  terreftrial  exiflence.  Johnf. 
The  life  of  every  man  is  under  the  prote£lion  of  the  law. 
IFood's  Injl.  II.  A  leafe  made  to  a  perfon  during  life,  is 
determinable  by  a  civil  death  ;  but  if  it  be  to  hold  during 
natural  life,  it  will  be  otherwife.  2  Rep.  48.  If  a  man 
be  once  acquitted,  he  fliall  not  put  his  life  in  jeopardy 
again  for  the  fame  offence.  Br.  Appeal,  pi.  12. 
~  JLifeCft atCg,  Stat.  19  Car.  2.  cap.  6.  feSl.  2.  If  fuch 
perfons,  for  whofe  life  any  eftates  fhall  be  granted,  ftiall 
abfent  themfelves  feven  years,  and  no  proof  made  of  the 
lives  of  fuch  perfons ;  in  any  aflion  commenced  for  reco- 
very of  fuch  tenements  by  the  lefTors  or  reverfioners,  the 
perfons,  upon  whofe  lives  fuch  eftate  depended,  fhall  be 
accounted  as  dead;  and  the  judges  (hall  direct  the  jury 
to  give  their  verdift,  as  if  the  perfon  abfenting  himfelf 
were  dead. 

Se^.  3.  In  any  fuch  aflion  wherein  the  life  or  death  of 
any  fuch  perfon  (hall  come  in  queftion  between  the  rever- 
fionerand  the  tenant  in  pofleflion,  it  (hall  be  lawful  for 
the  reverfioner  to  take  exception  to  any  of  the  jurors, 
that  the  greateft  part  of  the  real  eftate  of  fuch  jurors  is 
held  by  leafe  or  copy  for  lives. 

Seii.  5.  If  any  perfon  (hall  be  evi(fled  out  of  any  lands 
by  virtue  of  this  z&,  and  afterwards  fuch  perfon  upon 
whofe  life  fuch  eftates  depend  fhall  return  again,  or  (hall, 
on  proof  in  any  aiSion  to  be  brought  for  recovery  of  the 
fame,  be  made  appear  to  have  been  living,  the  lefTee  may 
re-enter  and  enjoy  the  lands  in  his  former  eftate  fo  long 
as  the  faid  perfon  (ball  be  living,  and  alfo  (hall  recover 
for  damages  the  profits  of  the  lands,  with  intereft  for  the 
time  that  they  were  oufted. 

Stat.  29  Car.  2.  cap.  3.  feci.  I2.  Any  eftate  pur  auter 
vie  (hall  be  devifable  by  will  in  writing,  figned  by  the 
party,  or  by  fome  other  perfon  in  his  prefence  and  by  his 
exprefs  diredlions,  fubfcribed  in  the  prefence  of  the  de- 
vifor  by  three  witnefles;  and  if  no  fuch  devife  be  made, 
the  fame  (hall  be  chargeable  in  the  hands  of  the  heir,  if 
it  (hall  come  to  him  by  reafon  of  a  fpecial  occupancy,  as 
afTets  by  defcent ;  and  in  cafe  there  be  no  fpecial  occu- 
pant, it  (ball  go  to  the  executors,  and  be  altets  in  their 
hands. 

Stat.  6  Ann.  cap.  iS.  feif.  i.  Any  perfon  who  (hall 
have  any  claim  or  demand  to  any  remainder,  reverfion 
or  expectancy,  in  any  eftate  after  the  death  of  any  perfon 
•within  age,  married  woman  or  any  other  perfon,  upon 
affidavit  made  in  Chancery  by  the  perfons  claiming  fuch 
eftate,  of  his  title,  and  that  he  hath  caufe  to  believe  that 
fuch  minor,  married  woman  or  other  perfon,  is  dead, 
and  that  the  death  is  concealed,  may  once  a  year  move 
the  Lord  Chancellor  to  order  fuch  guardian,  truftee,  huf- 
band  or  other  perfon,  fufpefted  to  conceal  fuch  perfon, 
to  produce  to  fuch  perfons  (not  exceeding  two)  as  (hall 
in  fuch  order  be  named  by  the  party  profecuting,  fuch 
minor,  married  woman  or  other  perfon  j   and  if  fuch 
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guardian  or  ather  perfon  (hall  neglefl  fo  produce  fuch  in- 
fant, (sfc.  on  whofe  life  fuch  eftate  doth  depend  according 
to  the  dircdions  of  the  order,  the  court  of  Chancery  \a 
required  to  order  fuch  guardian,  fiff.  to  produce  fuch 
minor,  Wf.  in  court,  or  before  commiffioners,  as  the  court 
(hall  diiecff,  two  of  which  commiffioners  (hall  be  nomi- 
nated by  the  party  profecuting;  and  in  cafe  fuch  guar- 
dian, &c.  (hall  negledl  to  produce  fuch  infant,  (jfc.  in 
court  or  before  fuch  commiffioners,  whereof  return  (hall 
be  made  by  fuch  commiffioners,  and  that  return  filed  .in 
the  Petty- bag-office,  the  faid  minor,  i^c.  fo  concealed 
fhall  be  taken  to  be  dead,  and  it  (hall  be  lawful  for  any 
perfon  claiming  title  after  the  death  of  fuch  infant,  ^. 
to  enter  upon  fuch  lands  as  if  fuch  infant,  &c.  were 
dead. 

Se£i.  2.  If  it  (hall  appear  to  the  court  by  affidavit,  that 
fuch  minor,  &c.  for  whofe  life  fuch  eflate  is  holden,  is  at 
fome  certain  place  beyond  the  feas,  it  (hall  be  lawful  for 
the  party  profecuting  fuch  order,  to  fend  over  the  perfons 
appointed  by  the  faid  order  to  view  fuch  minor,  (sfc.  and 
in  cafe  fuch  guardian,  is'c.  (hall  negle£l  to  produce  to 
fuch  perfons  a  perfonal  view  of  fuch  infant,  (sfc.  fuch  per- 
fons are  required  to  make  return  of  fuch  negleft,  which  ■ 
return  ftiall  be  filed  in  the  Petty- bag,  and  thereupon  fuchil 
minor,  ^c.  (hall  be  taken  to  be  dead.  I 

Sen.  3.  If  it  (hall  afterwards  appear  upon  proof  in 
any  aftion  that  fuch  Infant,  &c.  were  alive  at  the  time 
of  fuch  order  made,  it  (hall  be  lawful  for  fuch  infant, 
Jifc.  or  other  perfon  having  any  eftate  determinable  upon 
fuch  life,  to  re-enter  upon  the  faid  lands,  and  maintain 
any  aflion  againft  thofe  who  received  the  profits,  or  theit 
executors  or  adminiftrators,  and  therein  to  recover  da- 
mages for  the  profits  received. 

Se£l.  4.  If  any  fuch  guardian,  &'c.  having  any  eftati 
determinable  upon  the  life  of  any  other  perfon,  (hall  t( 
the  fatisfadtion  of  the  court  make  appear,  that  they  hav 
ufed  their  utmoft  endeavours  to  procure  fuch  infant,  l:fi 
to  appear  in  court,  or  elfewhere,  according  to  the  order 
and  that  they  cannot  procure  fuch  infant,  ife.  to  appear 
and  that  fuch  infant,  isfc.  were  living  at  the  time  c 
fuch  return  made  and  filed ;  it  (hall  be  lawful  for  fuc 
perfon  to  continue  pofleffion  of  fuch  eftate. 

SecJ.  5.  Every  perfon  who  as  guardian  or  truftee  fo 
any  infant,  and  every  hufband  feifed  in  right  of  his  wife 
and  every  other  perfon  having  any  eftate  determinab! 
upon  any  life,  who  after  the  determination  of  fuch  parti 
cular  eftates,  without  the  exprefs  confent  of  them  wh 
are  next  intitled  upon  the  determination  of  fuch  parti 
cular  eftates,  fhall  hold  over  and  continue  in  pofTeffion  c 
any  lands,  (hall  be  adjudged  trefpalTers ;  and  every  per 
fon,  his  executors  and  adminiftrators,  who  (hall  be  in 
titled  to  fuch  lands  upon  the  determination  of  fuch  par 
ticular  eftates,  (hall  recover  in  damages  againft  ever 
perfon  fo  holding  over,  and  againft  his  executors  or  ad 
miniftrators,  the  value  of  the  profits  received  during  fuel 
wrongful  pofTeffion. 

Stat.  14  Geo.  2.  c.  20.  feif.  9.  Eftates  pur  autre  vit 
in  cafe  there  be  no  fpecial  occupant  thereof,  of  whici 
no  devife  (hall  have  been  made  according  to  29  Car.  i 
c.  3.  or  fo  much  thereof  as  (hall  not  have  been  fo  de 
vifed,  (hall  be  diftributed  in  the  fame  manner  as  the  per 
fonal  eftate  of  the  teftator  or  inteftate. 

%\itfX.t\\t,  Is  a  rent  or  exhibition,  which  a  man  re 
ceives  either  for  term  of  life,  or  for  fuftentation  of  life 
Nota  quod  efchaeta  terrarum  felonis  pojl  annum  (^  dim 
(viz,  his  life-rent,)  ipfo  vivente  computatur  inter  bona  mo 
bilia.     Skenaeus  ad  quon.  Attach,  cap.  18.  verf.  5. 

iligcance,  (Ligeamia,)  Is  a  true  and  faithful  obe 
dience  of  the  fubjeft  to  his  fovereign  ;  fometimes  it  fig 
nifies  the  dominions  or  territory  of  the  liege  lord,  as  2 
Ed.  3.  Jlat.  2.  children  born  out  of  the  ligeance  of  tl 
King  ;  alfo  the  fame  with  Ligcamy.  See  Co.  on  Lit 
fol.  129.   and   7  Rep.  Calvin's  cafe. 

JligCanCV,  (Ligeantia)  Is  thus  defined  in  the  Grot 
Cujiumary  of  Normandy,  cap.  13.  Ligeantia^,  ex  qt. 
Domino  tenentur  vajfalli  fui  contra  omnes  homines  qui  mo-, 
pojfunt  ^  vivere,  proprii  corporis  prabere  confilii  (sf  auxii 
juvamenlum,  i^  ei  fe  in  omnibus  innocuis  txhibere,  nee 

adverfantiu 
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advcrfantlum  partem  in  aliquo  confovere,  Isjc.  This  is 
otherwife  called  Legietas.  Cajfan.  de  Confuetud.  Burgund. 
pag.  420,  421.  This  word  is  often  ufed  in  our  ftatutes, 
as  14  Hen.  6.  c.  2.  and  feveral  others.  It  fcems  to  be 
derived  from  the  Ital.  /ign,  a  league  or  bond  ;  Finculum 
arflius  inter  fuhditum  &  Regem  utrofque  invicem  conneSiens ; 
banc  ad  prote^ionem  £3*  jujinm  regimen^  il/os  ad  tribtita  l^ 
debitamfubjc6iiotum\  and  is  fuch  a  duty  or  fealty,  as  no 
man  may  owe  or  bear  to  more  than  one  lord  ;  and  there- 
fore it  is  moft  commonly  ufed  for  that  duty  and  alle- 
giance, which  every  good  fubjedt  owes  to  his  liege-lord 
the  King.     Cowell,  edit.  1727, 

ILigljtCr^meiT,  (Mentioned  in  flat.  22  ^  23  Car.  2. 
Jif  for  clcunftug,  tsfc.  the  flreeis  tf/"  London,)  Are  thofe 
that  carry  away,  by  water,  dung  and  rubbifli  in  lighten, 
from  the  city  of  London. 

3Ll'gljt;^I)0Urc,  For  enabling  the  mafter,  Ss'i-.  of  Trinity- 
houje  to  rebuild  Edyjlonc  light-houfe,  ^Ann.  c.  20.  8  Ann. 
c.  17.  For  maintenance  of  the  Skerries  lights,  3  Geo.  2,. 
c.  36.     See  ^Ijipof. 

JLitjIjtg,  Stopping  lights  of  a  houfe  is  a  nufance  ;  but 
flopping  a  profped  is  not,  being  only  matter  of  delight, 
not  of  neceflity ;  and  a  perfon  may  have  either  an  affife 
of  nufance  againft  the  perfons  erefting  any  fuch  nufance, 
or  he  may  ftand  on  his  own  ground  and  abate  it.  9  Rep. 
58.  I  Mod.  54.  If  a  man  has  a  vacant  piece  of  ground, 
and  builds  thereupon  a  houfe,  with  good  lights,  which 
he  fells  or  lets  to  another;  and  after  he  builds  upon 
ground  contiguous,  or  lets  the  fame  to  another  perfon, 
who  builds  thereupon  to  the  nufance  of  the  lights  of  the 
firft  houfe,  the  leiTee  of  the  firft  houfe  may  have  an  aftion 
of  the  cafe  againft  fuch  builder,  ^c.  and  tho'  formerly 
they  were  to  be  lights  of  an  ancient  mefluage,  that  is 
now  altered.     Mod.Ca.  116,  314. 

JLigljtS  anU  lamps,  Houfholders  in  Middle/ex  and 
Surrey  within  the  bills  of  mortality,  at  what  times  to  fet 
3ut  lamps,  zW.i^  M.  fejf.2.  c.  8.  fe£i.  15.  None  but 
Britijh  oil  to  be  ufed  for  lamps  in  dwelling-houfes,  under 
penalty  of  40;.     8  Ann.  c.  9.  fe£f.  18. 

Hlignagittm,  The  right  which  one  hath  to  cut  fuel  in 
:he  woods :  Sometimes  'tis  taken  for  that  tribute  or  pay- 
ment which  is  due  for  cutting  wood. 

3ltgnum  bttac.  Where  exempt  from  duties,  r  Geo.  2. 
?.  2.  c.  17.  fed.  5. 

JLignamtna,  Timber  fit  for  building,     Du  Frefne. 

iLime  aUD  lemon  jUtIC,  To  what  duties  liable,  4 
'Vill.i^M.  c.  s-  f.-^. 

ILigttla,  A  copy,  exemplification,  or  tranfcript  of  a 
:ourt-roll  or  deed.      Coiuell,  edit.  1727. 

ilfgUrttO^,  A  flatterer.  Liguritores,  mendaces,  rapaces, 
Dei  gravamen  habeant.  Leg.  Canut.  29.  Mr.  Somner  is 
)f  opinion  that  it  fignifies  a  glutton,  from  the  Saxon  lie- 
era.,  gulofm.     Cowell.,  edit.  1727. 

ILimitatiOll,  (Limitatio,)  Is  a  certain  time  prefcribed 
»y  ftatute,  within  which  an  adlion  muft  be  brought ; 
nd  time  of  limitation  is  two-fold;  firft,  in  writs,  by 
livers  afts  of  parliament;  fecondly,  to  make  a  title  to 
ny  inheritance,  and  that  is  by  the  Common  law.  Co. 
Lit.  114,  115. 

It  feems,  that  by  the  Common  law  there  was  no  dated 
)r  fixed  time  as  to  the  bringing  of  aflions ;  for  tho'  it  be 
aid  by  Braffon,  that  Omnes  a£ilones  in  mundo  infra  certa 
empora  limitationem  habent ;  yet  my  Lord  Coke  fays,  that 
ihe  limitation  of  aftions  was  by  force  of  divers  adls  of 
>arliament ;  alfo,  fays  he,  this  general  pofition  of  Brac- 
en's  admitted  of  feveral  exceptions.  Bra<^.  lib.  2.  fol. 
•-28.     2  Injl.  95.     Co.  Lit.  115.      4  Co.  10,  II. 

But  we  find  that  by  the  ancient  law  there  was  a 
tated  lime  for  the  heir  of  the  tenant  to  claim  after  the 
leath  of  his  anceftor,  or  elfe  he  loft  his  land,  according 
0  the  feudal  text,  P  rest  ere  a  ft  quit  infeudaim  major  qua- 
'uordecim  annis  fua  incuria,  vel  neghgentia  per  ann.  & 
'•em  fieterit,  quod  feudi  invejlituram  a  proprio  domino  non 
^'etent,  iranfaS/o  hoc  fpatio,  feudum  amittat  (J  ad  dominum 
edeat.     Spelm.  Glofl'.  32. 

The  fixing  upon  this  period  of  a  year  and  a  day,  upon 
everal  other  occafions,  feems  to  have  been  deduced  from 
his  ancient  rule,  and  on  this  occafion  was  pitched  upon, 
lecaufe  the  fervices  appointed  feem  to  be  annually  com- 
II.  N".  103. 
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puted ;  and  therefore  the  feud  was  ordered  to  be  taken  up 
within  fuch  time  as  fuch  annual  fervices  became  due  or 
elfe  it  was  loft  and  returned  to  the  lord  ;  and  the  fame 
tmie  that  was  appointed  to  the  tenant  to  claim  from  the 
lord,  was  alfo  appointed  to  make  his  claim  upon  anv  dif- 
feifor;  and  if  no  fuch  claim  was  made,  the  diffeifor, 
dying  feifed,  caft  the  right  of  pofleflion  upon  the  heir ; 
and  this  was  to  keep  the  fame  uniformity  in  point  of 
time  thro'  the  law,  as  alfo  that  the  lord  might  be  at  a 
certainty  whom  he  might  take  for  his  tenant,  and  admit 
upon  every  defcent ;  and  fince  the  heir  of  the  tenant  an- 
ciently loft  the  whole  land,  in  cafe  he  did  not  take  it 
up  within  time,  it  was  fit  the  tenant  fliould  lofe  the 
right  and  pofleflion,  in  cafe  he  did  not  claim  within  the 
fame  time  upon  the  difleifor,  that  the  heir  of  diffeifor 
might  be  in  peace,  in  cafe  the  perfon  that  had  right  did 
not  make  his  claim  upon  him,  and  that  from  thenceforth 
the  lord  might  receive  him  into  his  feud  ;  and  as  upon 
the  ancient  plan  of  feudal  conftitution,  if  the  heir  did 
not  take  up  the  feud  within  a  year  and  a  day,  a  defertion 
and  dereliaion  was  prefumed;  fo  alfo  if  the  diffeifee  did 
not  claim  within  the  fame  time,  the  right  of  poffeffion 
was  relinquifli'd.     Spelm.  Glof.  annus  &  dies  32,  33. 

Before  the  32  Hen.  8.  certain  remarkable  periods  were 
fixed  upon,  within  which  the  titles  upon  which  men  de- 
figned  to  be  relieved  muft  have  accrued ;  thus  in  the  time 
of  Hen.  3.  by  the  ftatute  of  Merton,  cap.  8.  at  which 
time  the  limitation  in  a  writ  of  right  was  from  the  time 
of  King  Henry  1.  by  that  ftatute  it  is  reduced  to  the 
time  of  King  Henry  2,  and  for  affifes  of  niort  d'ancejior 
they  were  thereby  reduced  from  the  laft  return  of  King 
John  out  of  Ireland.,  which  was  12  Johannis ;  and  for 
aflifes  of  novel  dijfeifin,  a  prima  tramfretatione  Regis  in 
Normanniam,  which  was  5  Hen.  3.  and  which  before  that 
had  been  pofi  ultimum  redditum  Henrici  3.  de  Britannia  ; 
and  this  limitation  was  alfo  afterwards  by  the  ftatutes 
IVeJlm.  J.  cap.  39.  and  ffe^m.  2.  cap.  46.  reduced  to  a 
narrower  compafs,  the  writ  of  right  being  limited  to  the 
firft  coronation  of  Rich.  i.  But  for  thefe  ancient  limi- 
tations fee  Co.  Lit.  14.  b.  15.  a.  2  In/1.  94,  95.  2  Roll. 
Air.  1 1 1.     Hale's  Hi/1,  of  the  Laiv  122.     2  Keb.  45. 

1.  Of  the  limitation  of  real  anions  purfuant  to  the  Jlat. 
32  Hen.  8.  and  21  Jac.  i, 

2.  Of  the  limitation  of  time  in  regard  to  anions  on  penal 
Jlatutes. 

3.  Of  the  limitation  of  time  in  regard  to  perfonal  aaiom, 
viz.  anions  of  ajfault  and  battery.,  ail  ions  of  /lander,  and 
anions  arifmg  upon  contraa  and  trefpafs  j  and  whether  a 
truji  or  equitable  demand  be  within  the  Jlatute. 

4.  At  what  time  the  right  of  aSiion  /hall  be  faid  to  have 
accrued,  before  which  the  Jlatute  can  be  no  bar;  and  what 
courts  are  bound  by  the  Jlatute. 

5.  Of  ihe  exceptions  in  ihe  Jlatute  21  Jac.  i.  c.  16. 
and  what  will  fave  a  bar  thereof. 

6.  Of  the  manner  of  pleading  and  taking  advantage  of 
the  Jlatute  of  limitations. 

I.  Of  the  limitation  of  real  anions  purfuant  to  the  Jlat. 
32  Hen.  8.  and  21  Jac.  i. 

The  limitations  above-mentioned  being,  as  has  been 
remarked,  fet  periods,  in  procefs  of  time,  of  neceflity 
grew  too  large,  whereby  my  Lord  Coke  obferves,  many 
fuits,  troubles  and  inconveniencies  did  arife ;  and  there- 
fore a  more  diredt  and  commodious  courfe  was  taken, 
which  was  to  endure  for  ever,  and  calculated  fo  as  to 
impofe  diligence  and  vigilancy  in  him  that  was  to  bring 
his  aflion,  fo  that  by  one  conftant  law  certain  limitations 
might  ferve  both  for  the  time  prefent  and  for  all  times  to 
come.     2  InJl.  95. 

And  this  was  effefled  by  32  Hen.  8.  cap.  2.  by  which 
it  is  enaaed,  «'  That  no  perfon  (hall  from  thenceforth 
fue,  have  or  maintain  any  writ  of  right,  or  make  any 
prefcription,  title  or  claim  to  or  for  any  manors,  lands, 
tenements,  rents,  annuities,  commons,  penfions,  por- 
tions, corodies,  or  other  hereditaments,  of  the  poffeflion 
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of  his  or  their  ancetlor  or  predeceflor,  and  declare  and 
allege  any  further  fcifm  or  pofieffion  of  his  anceftor  or 
predecefior,  but  only  of  the  feifin  or  pofieffion  of  his  an- 
ceftor or  predeceflor,  which  hath  been,  or  now  is,  or 
fliall  be  feifed  of  the  faid  manors,  lands,  tenements,  rents, 
annuities,  commons,  penfions,  portions,  corodies,  or 
other  hereditaments,  within  threefcore  j-ears  next  before 
the  iefti  of  the  fame  writ,  or  next  before  the  faid  pre- 
fcription,  title  or  claim,  fo  hereafter  to  be  fued,  com- 
menced, brought,   made  or  had. 

And  it  is  further  enafted  by  the  faid  ftatute,  far.  2. 
"  That  no  manner  of  perfon  fhall  fue,  have  or  maintain 
any  sffik  o(  mortd'ancc/?or,  cofenage,  ayle,  writ  of  entry 
upon  difieifin,  done  to  any  of  his  anceftors  or  predecefTors, 
for  any  manors,  lands,  tenements  or  other  hereditaments, 
of  any  further  feifin  or  poffeffion  of  his  or  their  anceftor 
or  predeceflor,  but  only  of  the  feilin  or  pofl'eflioii  of  his 
or  their  anceftor  or  predeceflor,  which  was  or  hereafter 
fhall  be  feifed  of  the  fame  manors,  lands,  tenements  or 
other  hereditaments,  within  fifty  years  next  before  the  te/h 
of  the  original  of  the  fame  writ  hereafter  to  be  brought. 

It  is  further  enatSled,  par.  3.  "  That  no  perfon  (hall  fue, 
have  or  maintain  any  adiion  for  any  manors,  lands,  tene- 
ments, or  other  hereditaments,  of  or  upon  his  or  their 
own  feifln  or  pofleffion  therein,  above  thirty  years  next 
before  the  tejle  of  the  original  of  the  fame  writ  hereafter 
to  be  brought. 

And  further,  par.  4.  "  That  no  perfon  fhall  hereafter 
make  any  avowry  or  cognizance  for  any  rent,  fuit  or 
fervice,  and  allege  any  feifln  of  any  rent,  fuit  or  fervice, 
in  the  fame  avowry  or  cognizance  in  the  pofieffion  of 
any  other,  whofe  eflate  he  (hall  pretend  or  claim  to 
have,  above  fifty  years  next  before  the  makitig  of  the 
faid  avowry  or  cognizance. 

And  it  is  further  ena(fled  by  the  faid  ftatute,  par.  5. 
*'  That  all  formedons  in  reverter,  formedons  in  remain- 
der, and  fcire  facias  upon  fines  of  any  manors,  lands, 
tenements,  or  other  hereditaments,  at  any  time  heiealter 
to  be  fued,  (hall  be  fued  and  taken  within  fifty  years  next 
.  after  the  title  and  caufe  of  aflion  fallen,  and  at  no  time 
after  the  fifty  years  pafl:. 

And  by  the  faid  ftatute,  par.  6.  it  is  enaited,  "  That 
if  any  perfon  do  fue  any  of  the  faid  a£lions  or  writs  for 
any  manors,  lands,  tenements  or  other  hereditaments,  or 
make  any  avowry,  cognizance,  prefcription,  title  or 
claim,  of  or  for  any  rent,  fuit,  fervice  or  other  heredi- 
taments, and  cannot  prove  that  he  or  they,  or  his  or 
their  anceftors  or  predecefibrs  were  in  aflual  pofTeflion  or 
feifin  of  and  in  the  fame  manors,  lands,  tenements,  rents, 
fuits,  fervices,  annuities,  commons,  penfions,  portions, 
corodies  or  other  hereditaments,  at  any  time  or  times 
within  the  years  before  limited  and  appointed  in  this  pre- 
fcnt  a£l,  and  in  manner  and  form  as  is  aforefaid,  if  the 
fame  be  traverfed  or  denied  by  the  party,  plaintiff,  de- 
fendant or  avowant,  or  by  the  party,  tenant  or  defen- 
dant ;  that  then,  and  after  fuch  trial  therein  had,  all  and 
every  fuch  perfon  and  perfons,  and  their  heirs,  (hall  from 
thenceforth  be  utterly  barred  for  ever  of  all  and  every 
the  faid  writs,  adions,  avowries,  cognizance,  prefcrip- 
tion, title  or  claim  hereafter  to  be  fued,  had  or  made,  of 
and  for  the  fame  manors,  lands,  tenements,  heredita- 
ments or  other  the  premifTes,  or  any  part  of  the  fame, 
for  the  which  the  fame  aftion,  writ,  avowry,  cogni- 
zance, prefcription,  title  or  claim,  hereafter  (hall  be  at 
any  time  had,  fued  or  made. 

Note  ;  This  ftatute  hath  the  ufual  faving  for  infants, 
feme  coverts,  perfons  in  ptifon  and  beyond  fea. 

In  the  conftruftion  of  this  ftatute  it  hath  been  holden. 
That  in  a  formedan  m  reverter  or  remainder,  or  on  a 
fcire  facias,  on  a  fine  of  fuch  nature,  the  demandant  need 
not  mention  the  ftatute  in  order  to  make  out  his  title, 
but  the  tenant,  if  he  would  take  advantage  of  it,  muft 
plead  it.  Dyer  315.  b.  pi.  loi.  Sa  in  an  avowry  for 
rent.     Moor  31.  pi.  102.      i  Rol.  Rep.  50. 

It  has  heen  held,  that  this  ftatute  being  in  reftraint  of 
the  Common  law,  ought  to  be  conftrued  ftriflly  ;  and 
that  therefore  it  does  not  extend  to  a  formedon  in  defcen- 
tier,  ceffavit  nor  refcous.  4  Co.  8.  i  And.  16.  Lit. 
Rep.  342. 
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If  A.  by  deed  indented,  made  a  feofrmcnt  in  fee  to 
B.  and  his  heirs,  rendering  10  5.  per  arm.  to  A.  and  his 
heirs,  of  which  rent  A.  or  his  heirs,  liave  not  been 
feifed  wit!. in  forty  years,  yet  the  heirs  of  ^.  may  diftrain, 
(jfc.  for  the  ftatute  muft  be  intended  in  fuch  cafes  only 
where  before  the  ftatute  the  avov.'ant  was  obliged  to  allege 
a  feifin  ;  and  that  was  where  the  feifln  was  fo  material, 
and  of  fiirh  force,  that  though  it  was  by  incroachment, 
yet  it  couid  noi  be  avoided  in  an  avowry.  8  Co.  64.  b. 
Copper  and  Fc/t,r  adjudged,      i  Broivnl.  i6g.  S.  C. 

To  a  bill  in  Chancery,  to  be  relieved  touching  a  rent- 
charge  upon  lands  by  a  will,  the  defendant  pleaded  the 
ftjtute  of  limitations,  and  that  there  had  been  no  de- 
mand or  payment  in  forty  years  ;  and  it  was  held,  that 
this  ftatute  concerns  only  cuftomary  rents  between  land- 
lord and  tenant,  and  not  any  rent  that  commences  by 
grant,  whereof  the  comniencement  may  be  (liewn.  2 
Vcrn.  235.   Collins  V.   Goadall. 

The  ftatute  does  not  extend  to  the  fervices  of  efcuage 
homage  and  fealty,  for  a  man  may  live  above  the  time 
limited  by  the  z&.;  neither  doth  it  extend  to  any  other 
fervice  which  by  common  poflibiliiy  may  not  happen  or 
become  due  within  flxty  years,  as  to  cover  the  hall  of 
the  lord,  or  to  attend  the  lord  in  the  war,  &c.  Co.  Lit. 
1 15.  a.  2  Injl.  95.  4  Co.  10.  Bevil's  cafe,  8  Co.  65. 
3  Lev.  21. 

And  where  the  tenure  Is  by  homage,  fealty  and  efcuage 
uncertain,  and  by  fuit  of  court  or  rent,  or  any  other  an- 
nual fervice,  the  feifln  of  the  fuit  or  rent,  or  any  other 
annual  fervice,  is  a  good  feifin  of  the  homage,  fealty  of; 
efcuage,  or  other  accidental  fervices,  as  wardfhip,  herica 
fervice,  or  the  like.  2  Jnjl.  96.  4  Ca.  8.  b.  ffiticHi 
32.     Hutt.  50.     2  Rol.  Rep.  392. 

By  the  i  Mar.  cap.  5.  it  is  enafled,  "  That  the  3« 
Hen.  8.  c.  2.  fhall  not  extend  to  any  writ  of  right  of 
advowfon,  guare  impedit,  or  affife  of  darrein  prefent- 
ment,  nor  jus  patronatus,  nor  to  any  writ  of  right  o( 
ward,  writ  of  -aviflimer.t  of  ward  for  the  wardfhip  ol 
the  body,  or  for  the  wardflflp  of  any  caftles,  honourSj 
I  manors,  lands,  tenements  or  hereditaments  holden  bj 
knight-fervice,  but  hat  fuch  fuits  may  be  brought  aJ 
bef're  the  making  the  faid  a<St. 

By  the  21  Jac.  I.  cap.  16.  for  quieting  men's  eftatesj 
and   avoiding  of  fuits,  it  is  cnatled,  "  That  all  writs  <k 
formedon  in  defcender,  formedon  in  remainder,  and  forme* 
don    in   reverter,  at  any    time    hereafter   to  be   fued  ol 
brought  of  or  for  any  manors,  lands,  tenements  or  here^ 
ditaments,  whereunto  any  perfon  or  perfons  now  hath  oii 
have  any  title,  or  caufe  to  have  or  purfue  any  fuch  writ! 
(ball  be  fued  and  taken  within  twenty  years  next  afteii 
the  end  of  this  prefent  feffion  of  parliament ;  and  aftal 
the  faid  twenty  years  expired,  no  perfon  or  perfons,  01 
any  of  their  heirs,  (hall  have  or  maintain  any  fuch  wri; 
of  or  for  any  of  the  faid  manors,  lands,  tenements  0 
hereditaments ;  and  that  all  writs  oi  formedon  in  defceii' 
der,  formedon  in  remainder,  formedon  in  reverter,  of  anj 
manors,  lands,  tenements  or  other  hereditaments  what! 
foever,  at  any  time  hereafter  to  be  fued  or  brought  bj 
occafion  or  means  of  any  title,  or  caufe  hereafter  hap 
pcning,  (hall   be  fued,  and   taken   within  twenty  year 
next  after  the  title  and  caufe  of  aiftion  firft  defcended  0 ! 
fallen,  and  at  no  time  after  the  faid  twenty  years;  aiijj 
that  no  perfon  or  perfons  that  now  hatTi  any  right  of  titlp 
of  entry  into  any  manors,  lands,  tenements  or  heredita' 
ments,  now  held  from  him  or  them,  (hall  thereinto  er 
ter,  but  within  twenty  years  next  after  the  end  of  th 
prefent  feffion  of  parliament,    or  within   twenty  yeai 
next  after  any  other  title  of  entry  accrued  ;  and  that  r 
perfon  or  perfons  (hall  at  any  time  hereafter  makear 
entry  into  any  lands,  tenements  or  hereditaments,  bi 
within  twenty  years  next  after  his  or  their  right  or  titl 
which  (hall  hereafter  firft:  defcend  or  accrue  to  the  fairn 
and  in  default  thereof  fuch  perfons  fo  not  entering,  ai 
their  heirs,  (hall  be   utterly  excluded  and  difabled  fro 
fuch  entry  after  to  be  made;  any  former  law,  (Sjc. 

Provided,  That  if  any   perfon  or  perfons,  that  is 

(hall  be  intitled  to  fuch   writ  or  writs,  or  that  bath 

(hall  have  fuch  right  or  title  of  entry,  be  or  (hall  be, 

It 
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he  time  of  the  faid  right  or  title  firft  defcended,  accru- 
•d,  come  or  fallen,  within  the  age  of  one  and  twenty 
■ears,  feme  covert,  mm  compos  mtntis,  imprifoned,  or  be- 
'ond  the  feas,  that  then  fuch  perfon  and  perfons,  and 
lis  and  their  heir  and  heirs,  (hall  or  may,  notwithftan- 
ling  the  faid  twenty  years  be  expired,  bring  his  action, 
;)r  make  his  entry,  as  he  might  have  done  before  this 
(ft;  fo  as  fuch  perfon  and  perfons,  or  his  or  their  heir 
.nd  heirs,  ftiall  within  ten  years  next  after  his  and  their 
ull  age,  difcoverture,  coming  of  found  mind,  enlarge- 
ment out  of  prifon,  or  coming  into  this  realm,  or  death, 
ake  benefit  of  and  fue  forth  the  fame,  and  at  no  time 
ifier  the  faid  ten  years. 

In  the  conftruftion  of  this  flatute  it  hath  been  holden. 

That  the  pofTefiion  of  one  joint- tenant  is  the  pofl'eC- 
ion  of  the  other,  fo  far  as  to  prevent  this'ftatute.  i 
^kli.  285. 

That  a  claim  of  entry  to  prevent  the  ftatute  of  limita- 
ions  muft  be  upon  the  land,  unlefs  there  be  fome  fpecial 
eafon  to  the  contrary.      1  Sa/i.  285. 

That  if  a  perfon  be  barred  of  his  formedon,  he  is  not 
lereby  hindered  to  purfue  his  right  of  entry  which  after- 
wards accrues  to  him,  no  more  than  a  perfon,  who  has 
jveral  remedies,  and  difcharges  one  of  them,  is  exclu- 
ed  thereby  from  purfuing  the  others,  i  Lutiv.  781. 
iunt  V.  Burne.      1  Salk.  339.      2  Salk.  422.  S.  C. 

If  A.  has  had  pofTeffion  of  lands  for  twenty  years 
rithout  interruption,  and  then  B.  gets  pofleflion,  upon 
which  A.  is  put  to  his  eje6lment,  though  A.  is  plaintiff, 
et  the  pofleflion  of  twenty  years  (hall  be  a  good  title  in 
im,  as  if  he  had  ilill  been  in  poirefTion  ;  becaufe  a  pof- 
iflion  for  twenty  years  is  like  a  defcent  which  tolls  en- 
■y,  and  gives  a  right  of  poffeffion,  which  is  fufHcient  to 
uintain  an  ejeiftment.  i  Salk.  421,  faid  to  have  been 
■vice  fo  ruled  by  Holt. 

That  if  one  tenant  in  common  receives  the  whole 
refits  for  twenty  years,  or  more,  yet  this  does  not  bar 
is  companion  ;  for  the  flatute  of  limitations  never  runs 
^ainft  a  man,  but  he  is  aduaily  oufled  or  difTeifed.  i 
alk.  423. 

It  has  been  ruled,  that  copyholds  are  within  the  ftatute 
f  limitations,  becaufe  an  a(S  made  for  the  prefervation  of 
le  publick  quiet,  and  no  ways  tending  to  the  preju- 
ice  of  the  lord  or  tenant.     Moor  410. 

But  ecclefiaftical  perfons  are  not  bound  by  any  of 
»e  ftatutes  of  limitations,  becaufe  it  would  be  a  fide- 
'ind  to  evade  the  ftatutes  made  to  prohibit  their  aliena- 
.ons.     Comp,  Incumb.  429. 

2.  Of  the  limitation  of  time  in  regard  to  anions  on  penal 
I'atutes. 

By  the  31  Eliz,  cap.  $■  P'"'-  5-  '*  's  enafled,  "  That 
ill  aftions,  fuits,  bills,  indidlments  or  informations, 
vhich  will  be  brought  for  any  forfeiture  upon  any  ftatute 
lenal,  made  or  to  be  made,  whereby  the  forfeiture  is  or 
hall  be  limited  to  the  Qyeen,  her  heirs  or  fucceflbrs 
inly,  (hall  be  brought  within  two  years  after  the  offence 
irommitted,  and  not  after  two  years ;  and  that  all  actions, 
"uits,  bills  or  informations,  which  (hall  be  brought  for 
iny  forfeiture  upon  any  penal  ftatute,  made  or  to  be 
made,  except  the  ftatutes  of  tillage,  the  benefit  and  fuit 
whereof  is  or  (hall  be  by  the  faid  ftatute  limited  to  the 
Qiieen,  her  heirs  or  fucceifors,  and  to  any  other  that 
(hall  profecute  in  that  behalf,  (hall  be  brought  by  any 
perfon  that  may  lawfully  fue  for  the  fame  within  one 
year  next  after  the  offence  committed  ;  and  in  default 
af  fuch  purfuit,  that  then  the  fame  (hall  be  brought 
ifor  the  Queen's  Majefty,  her  heirs  or  fucceffors,  any 
time  within  the  two  years  after  that  year  ended  ;  and 
if  any  adlion,  fuit,  bill,  indi£lment  or  information  (hall 
be  brought  after  the  time  limited,  the  fame  (hall  be 
void  :  And  it  is  provided,  that  where  a  (horter  time  is  li- 
mited by  any  penal  ftatute,  the  profecution  mull  be 
within  that  time." 

By  the  18  Eliz.  cap.  5.  par.  i.  it  is  enafted,  "  That 
upon  every  information  that  (hall  be  exhibited  on  any 
penal  ftatute,  a  fpecial  note  (hall  be  made  of  the  ver 
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day,  month  and  year  of  the  exhibiting  thereof  into 
any  office,  or  to  any  officer  which  lawfully  may  receive 
the  fame  without  any  antedate  thereof  to  be  made ;  and 
that  the  fame  information  be  accounted  and  taken  to  be 
of  record  from  that  day  forward,  and  not  before  5  and 
that  no  procefs  be  fued  out  upon  fuch  information,  until 
the  information  be  exhibited  in  form  aforefaid,  feV. 
and  that  every  clerk  making  out  procefs  contrary  to  this 
adt  (liall  forfeit  40  s." 

And  it  is  further  enafled  by  21  Jac.  I.  cap.  4. 
"  That  no  officer  (hall  receive,  file  or  enter  of  record, 
any  information,  bill,  plaint,  count  or  declaration, 
grounded  on  any  penal  ftatute,  (being  within  the  provi- 
fion  of  the  faid  ftatute  of  21  Jac.)  until  the  informer  or 
relator  hath  firft  taken  a  corporal  oath  before  feme  of  the 
judges  of  the  court,  that  he  believes  in  his  confcience  the 
offence  was  committed  within  a  year  before  the  informa- 
tion or  fuit  within  the  county  wheie  the  faid  infotmaiion 
or  fuit  was  commenced,  l^c. 

In  the  conftrudfion  of  thefe  ftatutes  if  ha'h  been  hol- 
den, that  the  21  Jac.  i.  cap.  4.  does  not  extid  ;o  any 
offence  created  fince  that  ftatute  ;  fo  that  prnfecutions  on 
fubfequent  penal  ftatutes  are  not  reftrained  il.ereby,  but 
that  ftatute  is  to  them  as  it  were  repealed  pro  tanto.  i 
Salk.  372 — 3.     5  Mod.  425. 

That  if  an  offence  prohibited  by  any  penal  ftatute  be 
alfo  an  offence  at  Common  law,  the  profecution  of  it  as 
of  an  offence  at  Common  law,  is  no  way  reftmined  by 
any  of  thefe  ftatutes.     Hob.  270.     4  Mod.  144. 

That  if  an  information  tarn  quam  be  brought  after  the 
year  on  a  penal  ftatute,  which  gives  one  moiety  to  the 
informer,  and  the  other  to  the  King,  it  is  naught  only 
as  to  the  informer,  but  good  for  the  King.  Cro.  Car. 
331.     Cro.  Jac.  366.  and  vide  Dalif.  60. 

That  if  a  fuit  on  a  penal  ftatute  be  brought  after  the 
limited  time,  the  defendant  need  not  plead  the  ftatute, 
but  may  take  advantage  of  it  on  the  general  iftue.  i 
Show.  Rep.  353. 

That  the  party  grieved  is  not  within  the  reftraint  of 
thefe  ftatutes,  but  may  fue  in  the  fame  manner  as  before. 
Cro.  Eliz.  645.     Noy  71.      3  Leon.  237. 

It  feenis  doubtful,  whether  a  fuit  by  a  common  infor- 
mer on  a  penal  ftatute,  which  firft  gives  an  aflion  to  the 
party  grieved,  and  in  his  default,  after  a  certain  time,  to 
any  one  who  will  fue,  be  within  the  reftraint  of  thefe 
ftatutes.      I  Show.  353,  354. 

It  has  been  held  by  three  judges,  that  fuing  out  a  la- 
titat w\(W\n  the  year  was  a  fufficient  commencement  of 
the  fuit  to  fave  the  limitation  of  time  on  a  penal  ftatute, 
becaufe  the  latitat  is  the  original  of  B.  R.  and  may  be 
continued  on  record  as  an  original.  But  Holt  l.eld  other- 
wife,  for  the  adfirn  being  for  a  penalty  given  by  a  fta- 
tute, the  plaintiff  might  have  brought  an  adlion  of  debt 
by  original  in  B.  R.  becaufe  the  ftatute  gives  the  aiStion  ; 
and  he  held,  that  there  was  a  difference  between  a  civil 
a£lion,  and  an  adlion  given  by  ftatute;  tor  in  the  firft 
cafe,  the  fuing  out  a  latitat  with;n  the  time,  and  conti-^ 
nuing  it  aftewards,  will  be  fufficient  ;  but  in  the  other 
cafe,  if  the  party  proceeds  by  bill,  he  ought  to  file  his 
bill  within  time,  that  it  may  appear  fo  to  be  upon  the 
record  itfelf.  Carth.  232.  CuUiford  v.  Blandford.  r 
Show.  Rep.  353.  S.  C. 

In  debt  qui  tarn  on  the  ftatute  i  H.  5.  cap.  4.  for 
pradliftng  as  an  attorney  iluring  the  time  he  was  under- 
(herlff,  and  the  point  was  on  the  31  Eliz.  which  limits 
informers  and  plaintiffs  in  popular  adlions  to  a  year ;  the 
defendant  in  this  cafe  was  taken  upon  a  tcjlatum  cap. 
that  bore  tefte  the  13th  of  January,  when  his  office  ex- 
pired in  November  was  twelve-month  before,  and  fo  a 
year  and  two  months  afier  his  offence;  but  by  ante- 
dating the  original,  and  making  it  of  Mich,  term  be- 
fore, it  was  brought  within  the  year  ;  and  North  and 
Wyndham  faid  it  was  well  warranted  by  the  pradire  of 
the  court,  and  therefore  they  would  make  no  rule  to 
flop  the  filing  of  the  original  ;  but  Atkins  was  againft  ir, 
and  faid  it  was  nothing  but  a  praflice  to  evade  tiie  ftatute 
of  31  Eliz.  Trin,  3  Car.  2.  in  C.  B.  Greenwood  v. 
Scot. 

Serjeant 
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Serjeant  Hawkins  makes  it  a  queftion,  whe'Iier  the  \ 
claufe  in  31  Eliz.  par.  4.  by  which  it  is  enadled,  That 
nothing  in  the  faid  aft  contained  fliall  extend  to  cham- 
perty, Kinji's  cuftoms,  or  toreftalling,  i^c.  but  that  every 
fuch  offence  may  be  laid  in  any  county  ;  any  thing  in  the 
faid  acl  to  the  contrary  notwithftanding ;  doth  except  the 
faid  offences  out  of  the  above  recited  claufe,  relating  to 
the  time  within  which  fuits  on  penal  ftatutes  mufl:  be 
broi'oht  ;  for  the  words  above  mentioned,  viz.  But  that 
every  fuch  offence  may  be  laid  in  any  county,  feem  to 
reftrain  the  generality  of  the  precedents,  which  fay,  that 
nothing  in  the  adl  contained  fliill  extend  to  fuch  offences. 
2  Hawk.  P.C.  272. 

3.  Of  the  limitation  of  time  in  regard  io  perfonal  aSiions, 
viz.  anions  of  njfault  and  battery,  aifions  of  flander,  and 
actions  arifing  upon  contraii  and  trefpnf  ;  and  whether  a 
tru/i  or  equitable  demand  be  within  the  flatute. 

Bv  the  2  1  yac.  r.  cap.  16.  All  aflions  of  trefpafs,  of 
aflault,  battery,  wounding,  imptifonment,  or  any  of  them, 
ftiall  be  commenced  and  fued  within  four  years  next  after 
the  caufe  of  fuch  aflions  or  fuits,  and  not  after. 

It  feems,  that  if  a  man  brings  trefpafs  for  beating  his 
fervant,  per  quod  fervitiitm  amifit,  this  is  not  fuch  an  ac- 
tion as  is  within  this  branch  of  the  ftatute,  being  founded 
on  the  fpecial  damage,      i  Salk.  206.      5  Mod.  74. 

If  to  an  aflion  of  affault,  battery  and  imprifonment, 
the  defendant  pleads,  as  to  the  affault  and  imprifonment, 
the  ftatuie  of  limitations,  without  anfwering  particularly 
to  the  battery,  otherwife  than  by  ufing  the  words  tranf- 
grejfio  pradi^a,  it  is  fufKcient,  for  thefe  words  are  an 
anfwer  to  the  whole.      I  Lev.  31. 

In  trefpafs  for  affault  and  battery,  the  defendant  pleaded 
non  adp.  infra  fex  annos  by  mifiake,  and  not  according  to 
the  ftatute,  which  is  but  four  years;  and  upon  demurrer 
it  was  adjudged  an  ill  plea  ;  for  if  it  be  confidered  as  at 
Common  law,  there  was  no  fuch  plea ;  if  on  the  ftatute, 
the  ad  is  not  purfued  ;  and  the  defendant  could  not  take 
Jffue  on  it,  for  quod  eji  culp.  infra  fex  annos  is  an  iffue 
immaterial,  becaufe  it  may  be  the  jury  might  find  him 
Not  guilty  infra  quatuor  annos,  but  guilty  infra  fex  annos. 
2  Salk.  423.   Blackmore  v.  Tidderly.     6  Mod.  240.  S.  C. 

By  the  21  'Jac.  i.  cap.  16.  par.  3.  it  is  enafted.  That 
all  aftions  on  the  cafe  for  words  ftiall  be  commenced  and 
fued  within  two  years  next  after  the  words  fpoken,  and 
not  after. 

In  the  conftrudion  of  this  branch  of  the  ftatute  It  hath 
been  holden, 

That  an  aftion  of  fcandalum  magnatum  is  not  within 
the  ftatute.      Lit.  Rep.  342.      3  Keb.  645. 

That  it  extends  not  to  aftions  for  flander  of  title,  for 
that  is  not  propeily  flander,  but  a  caufe  of  damage,  and 
the  flander  intended  by  the  ftatute  is  to  the  perfon.  Cro, 
Car.  141.   Laiu  v.  Harwood,  adjudged. 

That  if  the  words  are  of  themfelves  a£lionabIe,  without 
the  neceffity  of  alleging  fpecial  damages,  alth.o'  a  lofs  en- 
fues,  yet  in  this  cafe  the  ftatute  of  limitations  is  a  good 
bar ;  but  if  the  words  at  the  time  of  the  fpeaking  of 
them  are  not  aftionable,  but  a  fubfequent  lofs  enfues, 
which  intitles  the  plaintiff  to  his  a£lion,  in  fucii  cafe  the 
ftatute  is  no  bar.  i  Sid.  95.  Saunders  v.  Edwards. 
Raym.  61.  S.  C.  and  fee  3  Mod.  iii.  S.  C.  cited. 

As  for  calling  a  woman  Whore,  by  which  ftie  loft  her 
marriage  feven  years  afterwards,  the  ftatute  is  no  bar  ; 
for  it  is  not  the  words,  but  the  fpecial  damage,  which 
is  the  caufe  of  aflion  in  this  cafe,  i  Sid.  05.  1  Salk. 
206.  S.  P. 

Alfo  for  calling  a  man  Thief,  and  procuring  him  to 
be  indifted  and  imprifoned  for  felony,  and  tlTe  defendant 
is  found  guilty  of  the  whole;  the  ftatute  in  this  cafe 
feems  no  bar,  for  the  a£tion  is  not  for  vi^ords  barely,  but 
is  an  aftion  upon  the  cafe  in  nature  of  a  confpiracy. 
Cro.  Car.  163.  Topfal  v.  Edwards,  adjudged  on  the  branch 
of  this  ftitute,  that  fays,  that  for  flanderous  words  the 
plaintiff  ftiall  have  no  more  cofts  than  damage?,  i^c. 

That  if  an  aftion  for  words  be  founded  iTpon  an  in- 
dlflment,  or  other  matter  of  record,  it  ii  not  within  the 
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ftatutes,  but   fuch  ad\ion   may  be  brought  at  any  lirr.e. 
I  Sid.  95. 

In  an  aflion  for  words,  the  defendant  pleaded  non  Ic 
cuius  eft  verba  pradiHa  infra  duos  annos ;  and  u^^on  a  fpc- 
cial  demurrer  it  was  objedled,  that  it  ought  to  have  been 
non  culp.  infra  duos  annos  ;  for  as  it  is  it  may  be,  ti.e  de- 
fendant fpoke  the  fubftantial  words  of  the  flander,  and  yet 
did  not  fpeak  all  the  words;  and  yet  the  plaintiff  could 
not  have  a  verdidl  upon  this  iffue,  as  in  an  a£lion  of  debt 
for  10/.  if  the  defendant  fays  non  debet  the  10/.  without 
adding  nee  aliquem  inde  denarium,  it  would  be  naught; 
but  the  court  held  the  cafes  not  alike;  for  in  an  adionof 
debt,  every  penny  that  ftands  in  demand  is  of  equal 
weight ;  but  here  the  aftion  is  founded  upon  the  fub- 
ftantial words  only  ;  and  the  verba  pradiSIa  fhall  refer 
only  to  them  ;  and  it  was  held  well  enough,  i  Kei, 
820,  918.   Lydiate  v.  Butler. 

By  the  21  Jac.  I.  cap.  16.  par.  3.  it  is  enafleJ,  That 
all  acSlions  of  trefpafs  quare  claufum  fregit,  alladionsof 
trefpafs,  detinue,  z€t\on  fur  trover  and  replevin  for  taking 
away  of  goods  and  chattels,  all  anions  of  account,  and 
upon  the  cafe,  other  than  fuch  accounts  as  concern  the 
trade  of  merchandize  between  merchant  and  merchant, 
their  faftors  or  fervants,  all  anions  of  debt  grounded 
upon  any  lending  or  contract  without  fpecialty,  all  ac- 
tions of  debt  for  arrearages  of  rent;  and  all  aflions  of 
aflault,  menace,  battery,  wounding  and  imprifonment, 
or  any  of  them,  which  (hall  be  fued  or  brought  at  any 
time  after  the  end  of  the  then  feffion  of  parliament,  ftiall 
be  commenced  and  fued  within  the  time  and  limitation 
herein  after  expreffed,  and  not  after  ;  that  is  to  fav,  the 
faid  aflions  upon  the  cafe,  (other  than  for  flander)  and 
the  faid  adions  of  account,  and  the  faid  aftions  for  tref 
pafs,  debt,  detinue  and  replevin  for  goods  and  chattel? 
and  the  faid  aflion  of  trefpafs  quare  claufum  fregit  vvithir 
three  years  next  after  the  end  of  the  then  feffion  of  par 
liament,  or  within  fix  years  next  after  the  caufe  of  fuel 
aflions  or  fuits,  and  not  after;  and  the  faid  actions  0 
trefpafs  of  affault,  battery,  wounding,  imprifonment,  o 
any  of  them,  within  one  year  next  after  the  end  of  th 
then  feflion  of  parliament,  or  within  four  years  next  afte 
the  caufe  of  fuch  actions  or  fuits,  and  not  after;  and  th 
faid  action  upon  the  cafe  for  words,  within  one  year  afte 
the  end  of  the  then  feffion  of  parliament,  or  within  tw 
years  next  after  the  words  fpoken,  and  not  after. 

Neverthelefs,  that  if  in  any  the  faid  anions  or  fuit 
judgment  be  given  for  the  plaintiff,  and  the  fame  be  re 
verfed  by  error,  or  a  verdiiS  pafs  for  the  plaintiff,  an< 
upon  matter  alleged  in  arreft  of  judgment,  the  judgmer 
be  given  againft  the  plaintiff,  that  he  take  nothing  by  hi 
plaint,  writ  or  bill;  or  if  any  the  faid  anions  fliall  h 
brought  by  original,  and  the  defendant  theiein  be  out 
lawed,  and  (hall  after  reverfe  the  outlawry,  that  in  al 
fuch  cafes  the  party  plaintiff,  his  heirs,  executors  or  ad 
miniftrators,  as  the  cafe  ftiall  require,  may  commence  : 
new  aflion  or  fuit,  from  time  to  time,  within  a  yearaf 
ter  fuch  judgment  reverfed,  or  fuch  judgment  givei 
againft  the  plaintiff  or  outlawry  reverfed,  and  not  after. 

Provided,  That  if  any  perfon  or  perfons  that  is  01 
ftiall  be  intitled  to  any  fuch  aftion  of  trefpafs,  detinue 
atlion  fur  trover,  replevin,  anions  of  accounts,  adtion 
of  debt,  anions  of  trefpafs  for  affault,  menace,  battery 
wounding  or  imprifonment,  aftion  upon  the  cafe  fo 
words,  be  or  fliall  be,  at  the  time  of  any  fuch  caufe  0 
aiflion  given  or  accrued,  fallen  or  come,  within  the  ag( 
of  twenty- one  years,  feme  covert,  non  compos,  imprifo 
ned,  or  beyond  the  feas ;  that  then  fuch  perfon  or  per 
fons  ftiall  be  at  liberty  to  bring  the  fame  aftions,  fo  a 
they  take  the  fame  within  fuch  times  as  are  before  limi 
ted  after  their  coming  to  or  being  of  full  age,  difcovert 
of  fane  memory,  at  large,  and  returned  from  beyond  th 
feas,  as  other  perfons  having  no  impediment  fliould  hav 
done. 

Here  we  ftiall  confider  and  fet  down  fuch  cafes,  abou 
which  there  hath  been  any  conteft,  as  to  the  adtions  be 
ing  grounded  on  a  contradt  or  lending,  as  the  ftatut 
fpeaks ;  thofe  by  fpecialty,  as  all  others  of  a  fuperior  na 
ture,  being  plainly  excepted  out  of  the  ftatute. 

I  Ani 
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And  to  this  purpofe  it  hath  been  adjudged,  that  an  ac- 
tion of  debt  on  the  2  Ed.  6.  for  not  fetting  out  tithes, 
;s  not  within  the  ftatute,  the  a£lion  being  grounded  on 
in  afl  of  parliament,  which  is  the  higheft  record.  Cro. 
Cor.  513.  Talsry  v.  'Jackfon.  1  Saund.  38.  2  Sound. 
i6.      I  "Sid.  305,   415.      I  Keb.  95.      2  Keh.  462. 

So  it  hath  been  adjudged,  that  an  a(3ion  cf  debt  for 
'.he  arrearages  of  rent  referved  on  a  leafe  by  indcntuie  is 
)ut  of  the  rtatute,  the  leafe  by  indenture  being  equal  to 
I  fpecialty.  Hutt.  109.  Freeman  v.  Stacy,  i  Saund. 
j8.  cited. 

Alfo  it  hath  been  adjudged,  that  an  aflion  of  debt  for 
in  efcape  is  not  within  the  ftatute,  not  only  becaufe  it  is 
bunded  in  malejicio,  and  arifes  on  a  contraft  in  law, 
vhich  is  different  from  thofe  adlions  of  debt  on  a  lending 
)r  contract  mentioned  in  the  ftatute,  but  alfo  becaufe  it 
s  grounded  en  the  i  Rich.  2.  cap.  12.  which  fiift  gave 
lB  adlion  of  debt  for  an  efeape,  there  being  no  remedy 
or  creditors  before  but  by  adion  on  the  cafe,  i  Saund. 
17.  yenes  v.  Pope,  i  Lev.  191.  S.  C.  adjudged.  2 
iei.  903.  S.  C.  and  i  Sid.  305.  S.  C. 

So  it  hath  been  adjudged,  that  this  ftatute  cannot  be 
leaded  to  an  afiion  of  debt  brought  agaiiift  a  flieriff  for 
joney  by  him  levied  on  a  ^eri  facias,  becaufe  the  adion 
!  founded  in  malejicio,  as  alfo  upon  the  judgment  on 
iKxch  the  fieri  facias  iffued,  which  is  a  matter  of  re- 
ord.  I  Mod.  245.  Cockran  v.  IVelty  212.  and  2  Shaw. 
lep.  79.  S.  C. 

It  hath  been  adjudged,  that  an  aflion  of  debt  on  an 
ward  under  the  hand  and  feal  of  the  arbitrators,  though 
le  fubmiflion  was  by  parol,  is  not  within  the  ftatute; 
jr  though  in  ftriftnefs  the  award  Cannot  be  faid  to  be 
qual  to  a  fpecialty,  yet  by  being  under  hand  and  feal  it 
ecomes  matter  of  that  notoriety,  that  it  cannot  be  liable 
>  any  of  the  inconveniences  the  ftatute  was  made  to 
revent ;  fuch  as  perjury  in  witnelTes,  and  the  op- 
reflion  of  defendants  when  their  witnefies  are  dead,  or 
oucheis  loft  ;  alfo  it  was  never  intended  that  the  ftatute 
I'juKl  extend  to  all  kinds  of  adlions  of  debt,  but  only  to 
jofe  which  arofe  on  a  contract  or  lending.  2  Saund.  64. 
id.  415.  I  Lev.  273.  2  Keb.  462,  496,  533.  S.  C. 
It  hath  been  adjudged,  that  the  ftatute  does  not  extend 
•  i  the  writ  De  rationabi/i  parte  bonorum,  founded  on  the 
ijftom  of  Nottingham,  although  it  conclude  in  the  deli- 
st ;  for  this  is  an  original  writ  in  the  Regijler  ;  and  tho' 
I  conclude  in  the  detinet,  is  yet  a  different  aftion  to  the 
jjmmon  a£lion  of  detinue  mentioned  in  the  ftatute, 
|hich  being  frequent  in  praflice,  is  the  detinue  plainly 
iitended  by  the  ftatute,  and  not  this,  which  being  foun- 
\'A  on  a  cuftom  feldom  happens ;  and  as  the  ftatute  is  in 
[^rogation  of  the  Common  law,  it  ought  to  be  conftrued 
riflly.  Hutt.  109.  Sherwin  v.  Cartwright.  Lit.  Rep. 
41.  S.  C.  adjudged.  I  Saund.  37.  2  Saund.  64.  S.  C, 
ited  and  admitted  to  be  law. 

An  aiflion  of  debt  for  a  fine  of  a  copyholder  is  not 
'ithin  the  ftatute.  i  Keb.  536.  i  Lev.  273. 
If  a  man  recovers  a  judgment  or  fentence  in  France 
l)r  money  due  to  him,  the  debt  muft  be  confidered  here 
nly  as  a  debt  by  fimple  contra(S,  and  the  ftatute  of  li- 
litations  will  run  upon  it.  2  Vern.  540.  per  curiam. 
It  feems  that  to  an  ojfumpftt  brought  by  the  aflignees 
fa  bankrupt  for  a  debt  due  to  the  bankrupt,  this  ftatute 
i  a  good  bar ;  for  though  the  affignment  is  by  force  of  an 
ft  of  parliament,  yet  the  aflignees  ftand  only  in  the 
lace  of  the  bankrupt,  and  can  have  no  other  right  nor 
emedy  than  he  had.     2  Lev.  ibb.     3  X>i.  645.     Comb. 

I'O. 

I  It  hath  been  adjudged,  that  this  ftatute  is  a  good  p'ea 
n  bar  to  an  ajfumpft  brought  by  an  attorney  for  his  fees ; 
sr  though  the  attorney  be  of  record,  yet  his  fees  are 
•Of.     3  Lev.  367.  Oliver  v.  Thomas. 

It  hath  been  adjudged,  that  this  ftatute  is  a  gond  bar  to 
n  aftion  brought  againft  the  drawer  of  a  bill  of  ex- 
hange  ;  and  that  fuch  bill  is  not  of  as  high  a  nature  as 

fpecialty,  neither  is  it  within  the  exception  in  the  fta- 
ute  relating  to  merchants  accounts.  Carlh.  3.  Renew 
'.  Axtm.     Carth.  226.  adjudced. 
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It  feetns  tlearly  agreed,  that  though  the  ftatufes  bf  (I* 
mitations  bind  the  courts  of  equity,  that  yet  a  truft  iS 
net  within  thefe  ftatutes.     March  129.      2  Salk.  124. 

And  ti.erefore  where  the  plaintiff,  who  was  the  fon  and 
executor  of  Ch.  J.  Heath,  who  was  made  Ch.  J.  at 
Oxon,  during  the  difference  between  the  King  and  parlia* 
merit,  but  never  fat  at  Jf^eftminjlcr  Hall,  exhibited  a  bill 
againft  the  defendants,  prothonotaries  of  K.  B.  at  that 
time,  to  have  an  account  of  the  money,  ^c.  received 
by  them  during  that  time  by  an  implied  truft  virtute  officii  % 
to  which  the  defendants  plead  the  ftatute  of  limitations ; 
but  upon  argument  the  plea  was  over-ruled.  Chan.  Ca. 
20.   Sir  Edward  Heath  ver  Henly  iS  al'. 

So  where  the  plaintiff  exhibited  a  bill  to  have  an  ac- 
count of  money  received  by  the  defendant  from  his  fa- 
ther (whofe  executor  he  wasj  who  gave  it  to  him  to 
compound  for  his  eftate,  fequeflrcd  for  delinquency  at 
Goldfmiths-Elall;  and  it  was  ordered  accordingly,  the 
court  declaring  it  a  truft,  and  therefore  not  within  the 
ftatute  of  limitations.  2  Chan.  Ca.  26.  Sheldon  v.  IFeld- 
man. 

So  where  my  Lady  Hollis  lent  100/.  and  in  the  note 
which  was  given  for  it,  mention  was  made,  that  it 
(hould  be  difpofed  of  as  my  Lady  ftiould  direft ;  and 
a  bill  being  exhibited  for  it^  the  court  held  it  a  depo- 
fitum  or  truft,  and  decreed  payment  of  it;  tho'  other- 
wife  it  had  been  barred  by  the  ftatute  of  limitations,  2 
Vent.  345. 

A  charity  is  not  barred  by  length  of  time,  nor  within 
the  ftatute  of  limitations.      2  Vern.  399. 

So  it  hath  been  held,  that  a  legacy  is  not  within  the 
ftatute  of  limitations,     i  Fern.  256. 

It  feems  to  be  the  dodVine  of  courts  of  equity,  that 
mortgages  are  not  within  the  ftatute  of  limitations ;  yel 
where  a  man  comes  in  at  an  old  hand,  it  hath  been  fome- 
times  decreed,  that  the  poffeffor  (hould  account  no  fur- 
ther than  for  the  profits  made  in  his  own  time,  to  difcou- 
rage  the  ftirring  in  fuch  dormant  titles  5  alfo  the  courts 
have  allowed  length  of  time  to  be  pleaded  in  bar,  where 
the  mortgaged  eftate  hath  defcended  as  a  fee  without  en- 
try or  claim  from  the  mortgagor,  and  where  the  poffef- 
for would  be  intangled  in  a  long  account ;  and  in  thefe 
cafes  the  ftatute  of  limitations  has  been  mentioned  as  a 
proper  diredion  to  go  by,  i  Chan.  Ca.  102.  But  nowr 
by  the  7  Geo.  2.  the  redemption  of  mortgages  is  ex* 
prefsly  limited  to  twenty  years.     See  iljo^tffagc. 

4.  j^t  what  time  the  right  of  a  {lion  fhall  he  faid  to  have 
accrued,  before  which  the  Jiatute  can  be  no  bar;  and  what 
courts  are  bound  by  the  fiatute. 

This  ftatute  cannot  be  a  bar  unlefs  the  fix  years  are 
expired,  after  there  hath  been  complete  caufe  of  adion } 
as  if  a  man  promife  to  pay  10  /.  to  J.  S.  when  he  came 
from  Rome,  or  when  he  marries,  and  ten  years  after 
f.  S.  marries,  or  comes  from  Rome,  the  right  of  adlion 
accrues  from  the  happening  of  the  contingency,  from 
which  time  the  ftatute  fhall  be  a  bar,  and  not  from  the 
time  of  the  promife.     Godb.  437. 

So  in  an  a£lion  of  the  cafe  wherein  the  plaintiff  declared, 
that  in  confideration  that  he  would  forbear  to  fue  the  de- 
fendant for  fome  fheep  killed  by  his  the  defendant's  dog, 
the  defendant  promifed  to  make  him  fatisfad.on  upon  re- 
queft,  and  that  fuch  a  time  he  rcquefted,  i^c.  and  it  was 
held,  that  the  right  of  action  accrued  from  the  requeft, 
and  not  from  the  time  of  killing  the  ftieep  j  and  that 
therefore  the  defendant  could  not  plead  the  Ifatute  cf  li- 
mitations, the  requeft  being  within  fix  years,  though  the 
killing  the  fheep,  and  promife  of  fatisfaction  was  long 
before.      Godb.  437.  Shutford  v.   Boroughs  adjudged. 

So  in  affumpftt,  in  confideration  that  the  plaintiff 
would  deliver  to  the  defendant  fuch  a  deed,  the  defen- 
dant promifed,  that  he  would  re  deliver  it  to  him  on  re- 
queft, and  alfo  in  confideration  that  he  had,  upon  re- 
queft, delivered  to  him  another  deed,  the  defendant  pro-, 
mifed  to  pay  him  40  /.  and  alleges,  that  he  had  delivered 
to  him  the  firft  deed,  and  although  at  fuch  a  day  after- 
wards he  made  requeft,  jet  he  had  not  le-delivered  the 
5  F  fi.ft 
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firft  deed,  nor  paid  the  40  /.  the  defendant  pleads  the  fla- 
tute  of  limitations,  and  that  he  did  not  promife  within 
(ix  years  before  the  aflion  brought ;  whereupon  the  plain- 
tiff demurs  ;  for  the  caufe  of  aflion,  as  to  the  firft  deed, 
did  not  arife  upon  the  promife,  but  upon  the  refufal  afier 
rcqueft  ;  and  the  requeft  was  within  fix  years  ;  and  fo 
held  the  court.  I  Lev.  48-  ^^^b^  v.  Mari'in.  i  Sid. 
66.      I  Keb.  177.  S.  C. 

So  in  ajfumpfn.,  in  confideration  that  the  plaintiff",  at 
the  defendant's  requeft,  would  receive  A.  and  B.  into  his 
houfe  ut  hofpites,  and  diet  them,  the  defendant  promifed, 
i^c.  non  ajfumpfit  infra  fex  amos  was  pleaded  ;  the  plain- 
lift"  demurred,  and  held  no  plea  ;  for  the  defendant  cannot 
in  fuch  cafe  plead  non  ajfumpfit  infra  fex  annos,  but  ailio 
non  accrevit  infra  fex  annos  ;  for  it  is  not  material  when 
the  promife  was  made,  if  the  caufe  of  aflion  be  within 
fix  years,  and  the  dieting  might  be  long  afterwards.  2 
Salk.  422.  Gould  V.  Johnfon.  For  this  vide  i  Vent.  igi. 
3  Keb.  613. 

An  executor  feveral  years  before  the  aftion  brought, 
{eft  feme  houOiold-ftuff  in  the  houfe,  by  the  confent  of 
the  heir,  who  ufed  them  after ;  and  within  fix  years  of 
the  a£lion  brought,  the  executor  demands  the  goods,  and 
the  heir  refufed  to  let  him  have  them  ;  whereupon  trover 
was  brought,  and  the  ftatute  of  limitations  pleaded  ;  and 
fer  cur.  The  ufer  before  the  demand  was  no  converfion, 
nor  evidence  of  it,  for  it  was  the  confent  of  the  executor 
till  then,  and  the  demand  being  within  fix  years,  the 
refufal  which  enfued  it,  is  the  only  evidence  of  a  con- 
verfion in  the  cafe,  as  within  the  fix  years;  and  if  a 
trover  before  fix  years,  and  a  converfion  after,  the  ftatute 
cannot  be   pleaded.     But  for  this  fee  Cro.  Car.  245-6, 

333-     *  J'"-  ^5^-     3  ^'"^-  "'• 

An  adlion  upon  the  cafe  againft  an  executor;  the 
plaintiff  declares,  that  upon  a  marriage-treaty  it  was 
agreed  between  the  plaintiff"  and  teftator,  that  he  ftiould 
pay  to  the  plaintiff  100/.  and  whilft  that  fliould  be  unpaid 
he  fiiould  pay  the  plaintiff  10/.  per  ann.  which  agree- 
ment was  made  1618,  and  the  adion  was  brought  for 
all  the  arrears  by  the  (pace  of  twenty-eight  years.  The 
defendant  pleaded  the  ftatute  of  limitations ;  and  on  de- 
murrer it  was  held,  that  all  could  not  be  barred  by  the 
ftatute;  and  therefore  the  plaintiff  had  judgment.  Jllen 
62.  Harvey  v.  Thorne^  adjudged,  no- body  appearing  for 
the  defendant. 

Trefpafs  for  imprifoning  him,  and  detaining  him  in 
prifon  from  32  Car,  2.  till  the  3d  of  j^pril^  4  Jac.  2. 
The  defendant  pleaded  as  to  all  till  32  Car,  2.  fuch  a 
day,  non  culp.  infra  quatuor  annos,  and  as  to  the  reft,  a 
plaint,  and  capias  iffued  ;  the  plaintiff  demurred  ;  and 
per  curiam,  Tho'  the  imprifonment  be  complained  of  as 
one  continued  imprifonment,  yet  the  defendant  may  di- 
vide the  time,  and  plead  the  ftatute  as  to  part ;  and  the 
plaintiff  may  reply  the  continuance;  therefore  as  to  this, 
judgment  was  given  againft  the  plaintiff  upon  his  demur- 
rer, but  for  him  as  to  the  reft,  becaufe  the  capias  was 
awarded  by  the  court  ex  officio.,  and  it  did  not  appear  that 
the  defendant  meddled  in  it.  2  Salk.  420.  Coventry  v. 
Apfle-j,  and  fee  3  Mod.  110.     Comb.  26. 

In  cafe  of  a  feaman,  the  duty  does  not  arife  from  the 
contra£t,  but  from  the  fervice  done,  and  therefore  tho' 
the  contract  were  above  fix  years,  and  any  part  of  the 
fervice  within  that  time,  it  is  out  of  the  ftatute.  6  Mod. 
26. 

It  is  clearly  agreed,  that  the  ftatute  of  limitations  is  a 
good  plea  in  a  court  of  equity ;  but  it  feems  the  fafeft 
way  for  him  who  pleads  it,  in  his  anfwer,  alfo  to  fay, 
that  he  has  paid  the  money,  becaufe  otherwife  the  court 
fuppofea  a  truft  between  the  plaintiff  and  defendant,  and 
that  the  money  is  a  depofitum  in  the  hands  of  the  defen- 
dant for  the  benefit  of  the  plaintiff;  and  the  ftatute  of 
limitations,  as  has  been  obferyed,  does  not  reach  trufts. 
March  129.      I  Salk.  424. 

But  it  feems  to  be  agreed,  that  the  ftatute  of  limita- 
tions is  no  plea  in  the  court  of  Admiralty,  or  Spiritual 
court,  where  they  proceed  according  to  their  law,  and  in 
a  matter  in  which  they  have  conuzance.  6  Mid,  25,  26. 
2  Salk.  424.  3  Keb.  366,  392, 
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Therefore  it  haih  been  agreed,  that  for  a  fuit  upon  a 
contra(5l y5(/i^r  ahum  mare,  no  prohibition  fliould  go  upon 
their  refufal  of  a  plea  of  the  ftatute  of  limitations.  6 
Mod.  26. 

So  it  has  been  held  not  to  be  pleadable  to  a  proceeding 
in  the  fpiritual  court,  ^rs  violenta  manuuin  injrStime  in  de- 
rici/m,  becaufe  the  proceeding  is  pro  reforinatione  moyimi. 
and  not  for  damages.      2  Salk.  424. 

It  hath  been  doubted,  whether  to  a  fuit  in  the  Admiraitf 
for  mariners  wages,  this  ftatute  is  a  good  pica  ;  becaufe  it 
is  faid,  that  this  is  a  matter  properly  determinable  kt 
Common  law;  and  the  allowing  the  Admiralty  juHf- 
didlion  therein,  only  a  matter  of  indalgence.  2  Salk.  414. 
6  Mod.  25. 

But  this  is  now  fettled  by  the  4  O"  S  Ann.  cap.  16.  b> 
which  it  is  enabled,  That  all  fuits  and  acftions  in  the  court 
of  Admiralty  for  feamens  wages,  fliall  be  commenced  and 
fued  within  fix  years  next  after  the  caufe  of  fuch  fuits  or 
a£lions  (hall  accrue,  and  not  after, 

5.  Of  the  exceptions  in  the  flatiite  21  Jac.  I.  C.  I6. 
and  what  will  fave  a  bar  thereof. 

As  to  this  it  hath  been  adjudged,  that  the  laft  provifo 
in  the  ftatute  not  only  extends  to  thofe  actions  ihereia  ■ 
enumerated,  but  alfo  to  an  ajfumpfit,  ih.o'  not  mentioned^  I 
and  to  all  other  aiSions  on  the  cafe  being  of  equal  mifchief,  I 
and  plainly  within  the  intention  of  the  legiflature.     Cro, 
Car.  245,   333.      2  Samd.    120.      2  Mod.  71.      I  Zld. 

1.  Exception  in  relation  to  infants.  As  to  this  it  hath 
been  holden,  that  the  ftatute  being  general,  infants  had 
been  included,  had  they  not  been  particularly  excepted. 
I  Lev,  3r. 

It  hath  been  holden,  that  if  an  infant,  during  his  in- 
fancy, by  his  guardian  bring  an  aflion,  the  defendant 
cannot  plead  the  ftatute  of  limitations ;  altho*  the  caufi 
of  ailion  accrued  fix  years  before,  and  the  words  of  ih( 
ftatute  are,  that  after  his  cominz  of  age,  i^c.    2  Sand.  121. 

It  hath  been  held  in  Chancery,  that  if  one  receives  thi 
profits  of  an  infant's  eftate,  and  fix  years  after  bio  comin; 
of  age,  he  brings  a  bill  for  an  account,  the  ftatute  0 
limititions  is  as  much  a  bar  to  fuch  a  fair,  as  if  he  hai 
brought  an  aflion  of  account  at  Common  law;  for  thi 
receipt  of  the  profits  of  an  infant's  eltate  is  not  fuchii 
truft,  as  being  a  creature  of  the  court  of  equity,  the  ftatut(| 
{hall  be  no  bar  to;  for  he  might  have  his  aflion  of  ac- 
count againft  him  at  law,  and  therefore  no  necefTily  tc 
come  into  this  court  for  the  account ;  for  the  reafon  wh) 
bills  for  an  account  are  brought  here,  is  from  the  natun 
of  the  demand,  and  that  they  may  have  a  difcovery  ol 
books,  papers,  and  the  party's  oath,  for  th.e  more  eafji 
taking  of  the  account,  which  cannot  be  fo  well  done  ali 
law ;  but  if  the  infant  lies  by  for  fix  years  after  he  coaiet 
of  age,  as  he  is  barred  of  his  a(5lion  of  account  at  law,  fo 
fhall  he  be  of  his  remedy  in  this  court.  Abr.  Eq.  3641 
Lockey  V.  Lockey. 

2.  Exception  in  relation  to  merchants  accounts.  As  to  this* 
exception,  it  hath  been  a  matter  of  much  controverfy, whe- 
ther it  extends  to  all  anions  and  accounts  relating  to  mer- 
chants and  merchandize,  or  to  anions  of  account  open  and 
current  only;  the  words  of  the  ftatute  being,Tbatalla£li6ns 
of  trefpafs,  i^c,  all  adlions  of  account  and  upon  the  caftfj 
other  than  fuch  adSions  as  concern  the  trade  of  merchants  Ji 
fo  that  by  the  words,  other  than  fuch  anions,  not  btingi 
faid  anions  of  account,  it  has  been  infifled  that  ail  adtlonj 
concerning  merchants  are  excepted,  i  fon.  401.  2  Sa1ii\ 
124,  125.  I  Lev.  287.  2  Keb.  622.  I  Lev.  298,'; 
I  Vent.  90.      I  Mod.  270.     2  Mod.  312.     2  Vern.  4j6,ji 

But  it  is  now  fettled,  that  accounts  open  and  current 
only  are  within  the  ftatute;  and  that  therefore  if  an  ac- 
count be  ftated  and  fettled  between  merchant  and  mer- 
chant, and  a  fum  certain  agreed  to  be  due  to  one  of  thetn, 
if  in  fuch  cafe  he,  to  whom  the  money  is  due,  does  nol 
bring  bis  a(5lion  within  the  limited  time,  he  is  barred  b) 
the  ftatute.     Vide  the  authorities  fupra. 

So  it  hath  been  adjudged,  that  by  the  exception  in  the 
ftatute  concerning  merchants  accounts,  no  other  aflions 
are  excepted  but  adiions  of  account.     Canb.  226. 

Aif; 


L     I    M 

Alfo  it  hath  been  adjudged,  that  bills  of  exchange  for 
Value  receiv*i,  are  not  fuch  matters  of  account  as  are  in- 
tended by  the  exception  in  the  flatute  of  limitations. 
Cartb.  226. 

3.  Exception  in  relation  to  perfins  beyond  fed.  It  feems 
to  have  been  agreed,  that  the  exception  as  to  perfons 
being  beyond  fea,  extends  only  where  the  creditors  or 
plaintiffs  are  fo  abfent,  and  not  to  debtors  or  defendants, 
becaufe  the  firfl  only  are  mentioned  in  the  ftatute ;  and 
this  conftru£lion  has  the  rather  prevailed,  becaufe  it  was 
reputed  the  creditor's  folly,  that  he  did  not  file  an  original, 
and  outlaw  the  debtor,  which  would  have  prevented  the 
bar  of  the  ftatute.  Cro.  Car.  245,  333.  i  Jon.  252. 
I  £«;.  143.     ■}  Mod.  ■^11.     iLutiv.g^o.     iSalk.^io. 

But  as  the  creditors  being  beyond  fea  is  faved  by  the 
'%l  Jac.  I.  fo  now  by  the  4^5  -^n".  cap.  16.  it  is  en- 
afted,  That  if  any  perfon  or  perfons,  againft  whom  there 
is  or  fhall  be  any  caufe  of  fuit  or  adtion  for  feamens 
iwages,  or  againft  whom  there  fhall  be  any  caufe  of  adlion 
iof  trefpafs,  detinue,  adtion  fur  trover  or  replevin,  for 
taking  away  goods  or  chattels,  or  of  a£tion  of  account,  or 
lupon  the  cafe,  or  of  debt  grounded  upon  any  lending  or 
Icontrail  without  fpecialty,  of  debt  for  arrearages  of  rent, 
pr  alTault,  menace,  battery,  wounding  and  imprifon- 
!ment,  or  any  of  them,  be,  or  (hall  be,  at  the  time  of 
inv  fuch  caufe  of  fuit  or  aftion  given  or  accrued,  fallen 
3r  come,  beyond  the  feas ;  that  then  fuch  perfon  or  per- 
ifons,  who  is  or  fhall  be  intitled  to  any  fuch  fuit  or  adtion, 
Ihall  be  at  liberty  to  bring  the  faid  adtions  againft  fuch 
jerfon  and  perfons  after  tlieir  return  from  beyond  the 
eas,  within  fuch  times  as  are  limited  for  the  bringing  of 
:he  faid  adtions  by  the  21  Jac.  i. 

j  4.  IVhere  no  executor  or  adminijirator  to  fue  or  be  fued. 
\'.i  A.  receives  money  belonging  to  a  perfon  who  afterwards 
lied  inteftate,  and  to  whom  B.  takes  out  adminiftration, 
ind  brings  an  adlion  againft  A.  to  which  he  pleads  the 
htute  of  limitations,  and  the  phintifF  replies,  and  fliews 
hat  adminiftration  was  committed  to  him  fuch  a  year, 
vhieh  was  infra  fex  annos ;  tho'  fix  years  are  expired  fince 
he  receipt  of  the  money,  yet  not  being  fo  fince  the  ad- 
niniftration  committed,  the  aflion  is  not  barred  by  the 
ifatute.  \  Salk.  J^^l.  Currey  v.  Siephenfon.  Skin.  ^^^. 
\\.  Mod.  376.     Latch  335.  S.  C. 

j  It  is  (aid  in  general,  that  where  one  brings  an  adlion 
•efore  the  expiration  of  fix  years,  and  dies  before  judg- 
ment, the  fix  years  being  then  expired,  this  (hall  not 
iirevent  his  executor.     2  Salk.  424-5. 

But  if  an  executor  fues  upon  a  promilTory  note  to  the 
eftator,  and  dies  before  judgment,  and  fix  years  from 
he  original  caufe  of  adtion  are  adtually  expir'd,  and  the 
xecutor  brings  a  new  adtion  in  four  years  after  the  firft 
•xeciitor's  death,  the  ftatute  of  limitations  Diall  be  a  bar 
0  fuch  adlion  ;  for  tho'  the  debt  does  not  become  irreco- 
verable, by  an  abatement  of  the  adlion  after  the  fix  years 
:lapfed  by  the  plaintiff's  death;  yet  the  executor  (hould 
Tiake  a  recent  profecution,  to  which  the  claufe  in  the 
Utute,  that  provides  a  year  after  the  reverfal  of  a  judg- 
Tient,  (^c.  may  be  i  good  diredlion,  or  (hew  that  he 
rame  as  early  as  he  could,  becaufe  there  was  a  conteft 
ibout  the  will,  or  right  of  adminiftration  ;  for  the  ftatute 
ivas  made  for  the  benefit  of  the  defendants,  to  free  them 
"rem  adlions  when  their  witnefl'es  were  dead,  or  their 
vouchers  loft.     Trin.  i  Geo.  2.  Wilcox  v.  Huggim. 

If  there  be  no  executor  againft  whom  the  plaintiff  may 
Sring  his  adlion,  he  (hall  not  be  prejudiced  by  the  ftatute 
Df  limitations,  nor  fhall  any  laches  in  fuch  cafe  be  im- 
puted to  him.     2  Vern.  695. 

5.  Where  no  jurifdiilion  to  fue  in,  or  xuhere  hindered 
^  feme  authority.  It  feems  agreed,  that  there  being 
10  courts,  or  the  courts  of  juftice  being  (hut,  is  no 
ilea  to  avoid  the  bar  of  the  ftatute  of  limitations ;  as 
where  after  the  civil  war  an  ajfumpftt  was  brought, 
"hat  the  defendant  pleaded  the  ftatute  of  limitations;  to 
ivhich  the  plaintiff  replied,  that  a  civil  war  had  broke 
'ut,  and  that  the  government*  was  ufurped  by  cer- 
ain  traitors  and  rebels,  which  hindered  the  courfe  of  ju- 
lice,  and  by  which  the  courts  were  (hut  up,  and  that 
iVithin  fix  years  after  the  war  ended  he  commenced  his 
idlionj  and  this  replication  was  held  ill,  for  the  ftatute 
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being  general,  muft  work  upon  all  cafes  which  are  not 
exempted  by  the  exception,  i  Keb.  157.  i  Lev.  31. 
Cartb.    157.      2  Salk.  420. 

And  in  confirmation  of  this  dodlrine  we  find  that  an 
adl  of  parliament  was  made  i  W.  &  M.  whereby  it  is 
enadled,  That  from  the  lOih  of  December  (which  was 
the  day  that  King  James  departed,  till  the  nthoi  ALirch 
1688,  when  King  IVilliam  aflumed  the  government)  lh<ill 
not  be  accounted  any  part  of  the  time  within  which  any 
perfon  by  virtue  of  the  ftatute  of  limitations  might  bring 
his  adtion,  but  that  he  (hall  have  fo  much  allowance  of 
time  as  is  from  the  icth  of  December  to  the  12th  of 
March  for  bringing  his  adlion.      3  Lev.  283. 

It  is  clearly  agreed,  that  the  defendant's  being  a  mem- 
ber of  parliament,  and  intitled  to  privilege,  will  not  fave 
a  bar  of  the  ftatute;  becaufe  the  plaintiff"  may  have  fiicd 
an  original  without  being  guilty  of  any  breach  of  privilege. 
I  Lev.  31,  III.    Carth.  136-7. 

It  is  faid,  that  if  a  man  fues  in  chancery,  and,  pend- 
ing the  fuit  there,  the  ftatute  of  limitations  attaches  on 
his  demand,  and  his  bill  is  afterwards  difmift'ed,  the  mat- 
ter being  properly  determinable  at  ccmmoii  law;  in  fuch 
cafe  the  court  will  preferve  the  plaintiff 's  right,  and  will 
not  fuffer  the  ftatute  to  be  pleaded  in  bar  to  his  demand. 
1  Vern.  73,   74. 

If  the  ftatute  of  lumitations  be  pleaded  to  an  action,  the 
plaintiff  to  fave  his  adfion  may  reply,  that  he  had  com- 
menced the  fuit  in  an  inferior  court  within  the  time  of 
limitation,  and  that  it  was  removed  to  Wcjlminjhr  by 
habeas  corpus;  and  this  (hall  be  allowed  by  a  favourable 
conftrudlion  of  the  ftatute  of  limitations ;  altho'  in  ftridt- 
nefs  the  fuit  is  commenced  in  the  court  above,  when  it 
is  removed  by  habeas  corpus.  I  Sid.  228.  3  Keb.  263. 
Bevin  v.  Chapman.      I  Lev.  143.  S.  C. 

So  in  a  like  cafe,  where  debt  was  brought  in  the  palace 
court,  and  after  fome  proceedings  there,  the  fix  years 
expired,  the  defendant  fued  a  habeas  corpus,  and  removed 
the  caufe  into  B.  R.  where  the  plaintiff" declared  de  novo ; 
and  the  defendant  pleaded,  that  the  caufe  of  adtion  did  not 
accrue  vi^ithin  fix  years  before  the  tefte  of  the  habeas  corpus ; 
and  this  was  held  to  be  a  good  plea  ;  but  that  the  plaintiff 
might  reply  the  fuit  below,  and  (hew  that  to  have  been 
within  the  fix  years ;  not  that  this  fuit  was  a  continuance 
of  the  fuit  below,  but  that  the  plaintiff  had  rightfully 
and  legally  purfued  his  right ;  and  it  (hould  not  be  in  the 
power  of  the  defendant,  to  defeat  or  hinder  him  of  a  re- 
medy without  any  default.  2  Salk.  424.  Matthews  v, 
Phillips. 

6.  Where  the  fiiing  out  a  zvrit  will  fave  a  bar  of  the  Jla- 
tute.  It  is  clearly  agreed,  that  the  fuing  out  an  original 
will  fave  a  bar  of  the  ftatute  of  limitations,  and  that 
thereupon  the  defendant  may  be  outlawed  ;  and  that  if 
beyond  fea  at  the  time  of  the  outlawry,  tho'  it  (hall  be 
reverfed  after  his  return,  yet  the  plaintiff  may  bring  ano- 
ther original  by  journies  accounts,  and  thereby  take  ad- 
vantage of  his  firft  writ.  Carth.  136.  i  Salk,  420. 
3  Mod.  311. 

Alfo  it  is  agreed,  that  the  fuing  out  a  latitat  is  a  fufJi- 
cient  commencement  of  a  fuit,  to  fave  the  limitation  of 
time,  becaufe  the  latitat  is  the  original  of  B.  R.  and  may 
be  continued  on  record  as  an  original  v/rit.  1  Sid.  53,  60, 
Carth.  233.      I  Salk.  421. 

Alfo  it  hath  been  ruled,  that  to  a  plea  of  the  ftatute  of 
limitations  the  plaintiff"  may  reply,  that  he  fued  out  a 
latitat,  and  continued  it  down  by  a  vicccomes  non  mifit 
breve,  without  concluding  prout  patet  per  reardum  ;  tor 
the  latitat  roll  is  only  for  the  private  ufeof  the  court,  and 
no  record.      2  Keb.  46.  Bottle  v.  JVood. 

So  it  feems  the  plaintiff  may  reply,  that  he  fued  out  a 
latitat  of  fuch  a  term,  without  fetting  forth  the  day  of  the 
tefte  ;  and  that  in  fuch  cafe  it  fliall  have  relation  to  the 
firft  day  of  the  term.     Stil.  i-jS.    2  AT^i.  369.  S.  C.  cited. 

But  tho'  the  fuing  out  an  original,  or  latitat,  will  be  a 
fufficient  commencement  of  a  fuit,  yet  the  plaintiff,  in 
order  to  make  it  effedlual,  muft  (hew  that  he  hath  con- 
tinued the  writ  to  the  time  of  the  action  brought.  Carth. 
144.  2  Salk.  420.  I  Lutvj.  loi,  254.  3  Mod.  33.  7'hat 
the  attorney's  writing  the  continuances  on  the  writ  in  his 
chambers  is  fufficient.     i  Sid.  53.   i  Keb,  14c. 

As 
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As  in  ajfumpfu  for  fees  due  to  an  attorney,  the  defen- 
dant pleaded  non  ajfumpfit  infra  fcx  annss ;  the  plaintiff 
replied,  that  on  fuch  a  day  two  years  before,  he  had  fued 
out  an  attachment  of  privilege  againft  the  defendant; 
upon  which  v/rit  taliler  procej/um/uit ;  that  the  defendant 
(on  fuch  a  day)  in  Hillary  term  anno  2  W.  isfc.  appeared, 
and  the  plaintiff  declared  againfl  him  modo  &  forma,  i^fc. 
And  upon  demurrer  to  this  replication  it  was  held  ill ; 
becaufe  the  plaintiff  did  not  fet  forth  any  continuance  of 
this  writ  of  attachment,  (per  vie'  non  mijit  breve,)  which 
was  fued  out  two  years  before;  for  'tis  impoflible  that  the 
defendant  fhould  appear  in  Hillary  term  anno  2  Il^ill.  to  a 
writ  returnable  two  years  before,  and  no  other  writ  is  fet 
forth  by  the  plaintiff ;  but  if  tl  e  plaintiff,  after  the  ia/iter 
procejfum  fuit,  had  (hewn  the  laft  attachment,  and  the 
return  thereof,  upon  which  in  truth  the  defendant  did 
appear,  it  had  been  well  enough,  without  fhewing  any 
of  the  continuances.  Carth.  \i,i,.  Rudd  y.  Berkenhead. 
2  Salk.  420.  S.  C. 

An  indebitatus  ajfumpfit  laid  feveral  ways ;  the  defendant 
pleaded  afiio  non,  quia  dicit  quod  btlla  prtsdici'  fuit  2o  die 
jnnii,  fS"  non  antea,  &  quod  ipfe  ad  aliquod  tempus  infra  fex 
aivw  ante  exhihitionem  billa  pradi£i'  non  ajfumpft,  i^c. 
The  plaintiff  replied  a  bill  of  Middlefex  telted  die  lunts 
prox'  po/i  tres  fcptimanas,  ^c.  returnable  the  fame  day  ; 
whereupon  was  returned  non  cfi  inventus,  and  continued 
down  by  vie'  non  mifit  breve  l^  pracept'  ficut  alias  ;  to  this 
it  was  demurred,  and  judgment  given  for  the  defendant ; 
for  there  cannot  be  fuch  a  bill  oi  middlefex  as  this,  which 
is  returnable  the  very  day  of  the  tefle ;  and  the  (fatute  of 
limitations,  on  whic'i  the  fecurity  of  all  men  depends,  is 
to  be  favoured,      i  Salk.  421.  Green  v.  Rivett. 

7.  Habere  a  debt  barred  by  the  Jiatute  Jliall  be  faid  to  be 
revived.  It  Is  clearly  agreed,  that  if  after  the  fix  years  the 
debtor  acknowledges  the  debt,  and  promifes  payment 
thereof,  that  this  revives  it,  and  brings  it  out  of  the  ffa- 
tute ;  as  if  a  debtor  by  promiffory  note,  or  fimple  con- 
tradt,  promifes  within  fix  years  of  the  adlion  brought  that 
he  will  pay  the  debt ;  tho'  this  was  barred  by  the  ftatute, 
yet  it  is  revived  by  thepromife;  for  as  the  note  itfelf  was 
at  fiift  but  an  evidence  of  the  debt,  fo  that  being  barred 
the  acknowledgment  and  promife  is  a  new  evidence  of  the 
debt,  and  being  proved,  will  maintain  an  ajjumpftt  for 
recovery  of  it.  i  Salk.  28,  29.  Carth.  ^.-jo.  ^  Mod. 
425,  426.     2  Shoiv.  126.     z  Fent.  151. 

Alfo  it  hath  been  adjudged,  that  a  conditional  promife 
will  revive  a  debt  barred  by  the  ftatute  of  limitations; 
as  where  to  an  ajumpfit  by  an  executor  for  goods  fold 
and  delivered  by  the  teftator,  the  defendant  pleaded  the 
ftatute,  and  upon  evidence  it  appeared,  that  the  defen- 
dant within  fix  years,  being  applied  to  by  the  executor 
for  the  debt  faid,  If  you  prove  that  I  had  the  goods,  I 
will  pay  you  ;  which  being  fully  proved  at  the  trial,  it 
was  held  that  this  conditional  promife  revived  the  debt ; 
and  that  tho'  made  to  the  executor,  after  the  death  of  the 
teftator,  was  fufficient  to  maintain  the  iifue ;  becaufe  the 
promife  did  not  give  any  new  caufe  of  adtion,  but'only 
revived  the  old  caufe,  and  was  of  no  other  ufe,  but  to 
prevent  the  bar  by  the  ftatute  of  limitations.  Carth. 
470.  Heylin  v.  Haflings.  I  Salk.  29.  S.  C.  5  Mod.  425. 
S.  C.  cited. 

So  it  hath  been  held,  that  a  bare  acknowledgment  of 
the  debt  within  fix  years  of  the  aflion,  is  fufficient  to 
revive  it,  and  prevent  the  ftatute,  tho'  no  promife  was 
made.     Carth.  470. 

But  if  an  indebitatus  ajfumpfit  for  goods  fold,  be  brought 
againft  four  perfons,  who  plead  the  ftatute  of  limitations, 
and  it  be  found  that  one  of  them  promifed  within  fix 
years,  there  can  be  no  judgment  againft  him  ;  for  the 
contraft  being  intire,  it  muft  be  found  that  they  all  pro- 
mifed.      2  Vent.  151. 

It  feems  to  be  the  doflrine  of  the  courts  of  equity,  that 
if  a  man  by  will  or  deed  fubjefl  his  lands  to  the  payment 
«f  his  debts,  debts  barred  by  the  ftatute  of  limitations 
(hall  be  paid,  for  they  are  debts  in  equity,  and  the  duty 
remains;  and  the  ftatute  hath  not  cxting;uifhed  that,  tho' 
it  hath  taken  away  the  remedy,  i  S^lk.  154,  2  Fern. 
141. 
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Alfo  it  hath  been  ruled  in  equity,  that  if  a  man  has  A 
debt  due  to  him  by  note,  or  a  book  dtbt,  and  has  made 
no  demand  of  it  for  fix  years,  fo  that  he  is  barred  by  the 
ftatute  of  limitations ;  yet  if  the  debtor,  or  his  executor 
after  the  fix  years,  puts  out  an  advertifement  in  the  Ga- 
zette, or  any  other  news-paper,  that  all  perfons  who  have 
any  debts  owing  to  them,  may  apply  to  fuch  a  place  and 
that  they  ftiall  be  paid;  this  (tho'  general,  and  therefore 
might  be  intended  of  legal  fubfifting  debts  only,)  yet 
amounts  to  fuch  an  acknowledgment  of  that  debt  which 
was  barred,  as  will  revive  the  right,  and  bring  it  out  gf 
the  ftatute  again,     y/ir.  Eq.  305.  Andrews  v.  Brown. 

6.  Of  the  manner  of  pleading  and  taking  advantagt  »/■ 
the  Jiatute  of  limitations. 

It  feems  to  be  admitted,  that  the  ftatute  of  limitations 
muft  be  pleaded  pofitively  by  him  that  would  take  ad- 
vantage thereof ;  and  that  the  fame  cannot  be  given  in 
evidence,  efpecially  in  an  ajfumpfit,  becaufe  the  ffatutt 
fpeaks  of  a  time  paft,  and  relates  to  the  time  of  raakiae 
the  promife.  i  Lev.  ill.  i  Sid,  253.  and  fee.Cr«.l 
fac.  1 15.  .-  : 

But  in  debt  for  rent,  upon  «;7  (/^ic/ pleaded,  the  ftati^j 
of  limitations  may  be  given  in  evidence,  for  the  ftatute  Kai  1 
made  it  nodebc  at  the  time  of  the  plea  pleaded,  the  words 
being  in  the  prefent  tenfe.      i  Salk.  278.   Per  Holt, 

In  replevin  the  defendant  pleaded  Not  guilty  De  cabC 
prisdiit'  infra  fex  annos  jam  ultimo  elapfos  ;  and  though  it 
was  urged,  that  this  was  the  fame  with  pleading  non  ce- 
pit,  and  if  he  did  not  take,  he  could  not  be  guilty  of  the 
detainer ;  and  if  this  way  of  pleading  were  not  allowed, 
the  ftatute  would  be  entirely  evaded  as  to  this  a£lion ; 
yet  the  plea  was  held  ill,  becaufe  he  ought  to  have  ari' 
fwered  to  the  detainer,  as  well  as  to  the  taking ;  alfo  a 
thing  may  be  lawfully  diftrained,  although  unlawfully 
kept ;  as  by  being  put  into  a  caftle,  ^c.  by  whidi  means 
it  could  not  be  replevied,  i  Sid.  81.  Arundel  v.  Trevil, 
I  Keb.  279.  S.  C. 

In  trefpafs,  for  a  trefpafs  done  thirteen  years  before, 
the  defendant  pleads,  that  infra  fex  annos,  (Jc.  non  eji 
inde  culpabilis,  Plaintift'  replies,  that  he  brought  his  ac- 
tion fuch  a  term,  and  that  within  fix  years  before  that 
time  the  defendant  did  the  trefpafs ;  and  upon  this  the 
defandant  takes  ilTue,  and  is  found  guilty  :  And  it  was 
held,  ift.  That  the  defendant's  plea  was  good  in  bar, 
without  pleading  the  ftatute.  2dly,  That  the  plaintiff's 
replication  was  no  departure;  although  it  was  obje(Se(},  1 
that  he  could  have  replied  nothing,  but  that  he  was  un- 
der fome  of  the  difabilities,  for  which  thare  is  a  faving^ 
in  the  ftatute  ;  for  the  plaintiff  is  not  tied  to  the  time  or 
place  laid  in  the  declaration,  but  may  vary  from  it  uponi 
evidence  ;  and  fo  when  the  defendant,  by  his  plea,  pleads' 
to  a  certain  time  or  place,  and  thereby  makes  the  time! 
or  place  material,  the  plaintift"  may  follow  him  without  ( 
any  departure.  Raym.  86.  i  Lev,  iio.  i  Keb.  ^tb. 
S.  C.  Lee  v.  Rayncs. 

See  3  Bac.  Abr.  and  15  Vin.  Abr.  tit.  Limitation. 

iLimttatton  of  tlje  rcolun.    See  totug,  fcfr. 

litmogia.  Is  a  word  which  we  often  read  in  the! 
Monajlicum,  and  it  fignifres  enamelled  ;  opus  de  limogia, 
is  enamelled  work,  una  crux  de  opere  Umoceno,  He,  ^ 
Monaft.  3  torn.  331.  I 

Jlhiartum,  A  place  where  flax  is  fown,  a  flax  plat! 
Et  mejfuagium  quod  ejl  juxta  cocmeterium  cum  linatio, 
quod  jacet  juxta  pradiilum  mejfuagium.  Pat.  22  Hea  4. 
par.  I.  m.  33. 

JiinDCSfeCll,  Is  a  place  often  mentioned  in  our  nif- 
tories,   being  formerly  a  bifhop's  fee,  now  I^Olp  3iflflWl'' 

JlinCOlU,  In  attaint  of  a  verdid  of  the  city  of  Lin- 
coln, the  jury  fhall  be  impanelled  of  the  county  of 
Lincoln,    i3Ric.  2.  ft.  I.  c.  18.      3  Hen.  5.  ft.  2.  c.  5. 

^tUCn.  The  aflife  of  doulas  and  lockeram,  21  H.i. 
cap.  14.  28  H.  8.  cap.  4.  againft  deceit  in  linen  cloth, 
1  El.  c.  12. 

Duties  on  linen  impSrted,  2  /F.  bf  M.  fejf.  2.  cap.  4. 
feif.  6,  7.     4  fF.  y  AI.  cap,  5.  /  12. 

Brfrelap; 
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Bofelapps  to  be  entered  nd  valorem,  "jUl  i  JV.  2-  c. 
10.  fiit.  16.     I  ■^'»«-  y?"  2-  ^-  8. 

Linen,  &c.  may  be  imported  from  Ireland  free,  7 
-jf  8  f^.  3-  '•  39-  '  ^""^  f-  2-  '•  8.  lb  Geo.  2,  c.  26. 
Cea.  6. 

Duty  on  Sf»/fA  linen,  9  £;f  10  7/^  3.  f.  45. 

S«rf/i'  linen  prohibited  to  be  imported  into  Ireland,  ^ 
•J  4  y^n«.  f.  8.  f.  4. 

/r//i!i  linen  may  be  exported  to  the  plantations,  3^4 
4m.  c.i.     3  Geo.  i.  c.2t. 

Provided  that  no  (hip  break  bulk  till  notice  to  the  go- 
rernor,  (^c.  3^4  ^««.  (•  8.  /e£i.  2. 

Six  pence  duty  on  40  ells  of  linen  cloth  exported, 
)/lnn.  c.b.  fea.  53. 

A  duty  on  printed  linen  imported,  i^c.  10  ^nn.  c.  19. 
'«».  66.  12  ^««.  >?.  2,  f.  9.  y^t?.  5.  fcf  f,  19.  made 
lerpetual,  and  part  of  the  general  fund,  3  Geo.  i.  c.  7. 

Penalty  of  loo  /.  and  pillory  on  felling  filks  with  coun- 
erfeit  flamps,  10  Ann.  c.  19.  feif.  97. 

Imported  linens  and  Britijh  to  be  marked,  10  Ann. 
.  19.  feSt.  97. 

Duties  on  Britijh  linens  and  filks,  10  Ann,  c.  19.  fe£f. 
9.     12  v/nw,  Jl.  2.  c.  9.  y^<3,  7. 

The  duties  laid  by  12  Ann.  c.  9.  made  perpetual  by 
Geo.  I.  r.  4.  and  part  fubfcribed  into  South  Sea  flock, 
nd  refidue  mortgaged  to  the  Bank,  by  2  Geo,  2.  c.  3. 

Regulations  of  the  linen  manufaflure  in  Scotland,  10 
tnn,  C.21.  12  Ann.  Jl.  2.  (.  20.  13  Geo,  I.  f.  26. 
4  G'i'*.  2.  f.  31. 

Exemption  of  European  linen,  fe^^.  from  the  two 
jirds  fubfidy,  7  Ann.  C],     12  i^n».  ft.  2,  c.  21. 

Lawns  and  ftriped  white  linens,  isfc.  not  to  be  char- 
;d,  12  Ann.  ft.  2,  e.  19. 

Perfons  printing  from  home  to  pay  the  duties  firfl,  I 
'».  r.  c.  36.  feif.  21. 

Linfeed  may  be  imported  free,  3  Geo.  i.  e.f.  fefi.  38. 

5r»V/}^  linen,  ts^f.  to  be  exported  free,  3  Gw.  1.  f.  7. 
^.  39. 

bijh  linen  may  be  exported  to  the  plantations,  3  Geo. 
.  c.  21. 

Stealing  linen  from  bleaching  grounds,  felony  without 
ergv,  4  Geo.  2.  c.  16.  repealed,  18  G«.  2,  c.  27.  y^^. 
.  and  judge  impowered  to  tranfport  offender. 

A  bounty  on  coarfe  Britijh  and  Irijh  linen  exported, 
Ij  Geo.  2.  c.  29.  /e£f.  2.      18  G^«.  2.   c.  25. 
I  Penalties  on  counterfeiting  the  ftamps  on  linen,  17 
\eo.  2.  c.  30. 

I  Penalties  on   fraudulent  entries   of    Britijh  or   IriJh 
aen,   17  Geo,  2.  c.  31.  fe£l.  4, 

Direftions  for  preventing  the  fraudulent  exportation 

■  foreign  linens,   18  Geo.  2,  c.  24, 

1  The  bounty  on  exported  linen  to  be  paid  out  of  the 

d  fubfidy,    and   replaced  out  of  the   next  fupplies,    2 
|'«.  2.  e,  36.  feii.  31.     22  Geo,  2.  c.  42.  fe£i.  28. 
I  The  duties  on  foreign  linen  yarn  altered,  24  Geo.  2. 
.  46.  taken  off  for  fifteen  years,  29  Geo.  2.  c.  15.  feiT. 

3- 
Grant  of  3000/.  annually  for  nine  years  for  encou- 

jging  the  manufacture  of  linen  in  Scotland,  26  Geo.  2. 

20. 

Bounty  on  Britijh  and  Irifli  linen  exported,  29  Geo,  2. 

Penalty  of  making  a  falfe  oath,  29  Geo,  2,  c.  15. 
•a.  II. 

iltnltt{;o;Ota,  A  duty  of  two-penies  Scots  upon  ale 
here,  9  Geo.  i.  c.  20.     6  Geo.  i.  c,  18. 

ILUlfSCD,  How  exempt  of  the  two- third  fubfidies,  7 
\nn.  c.  7,  feSi.  24.  may  be  imported  duty  free,  3  Geo. 
.fea.  38, 

i-iqilOjire,  To  what  duties  liable,  2lV.l^  M.  fejf, 
.  c.  4.  /e£}.  43,  44,  45. 

iLitera,  (from  the  Fr.  htiere,  al,  licfiere',  and  that 
rom  leiium,  a  bed,)  even  the  King's  bed — Finem  fecerunt 

um  rege  fro  terris  quas  diiius  Petrus  tenuit per  fer- 

mt'tam  inveniendi  unum  fervientem  cum  Hamhergello  per 

0  diet  in  Anglia,  i^  inveniendi  literam  ad  leftum  regis, 
ixnun  ad  palfridum  regis  quando  jacuerit  apud  Brokenerft, 
'ft.'    Fines  Term.    Hill.   1   Ed.  2,    in    Co;n.   Wilts. 

1  Vol..  U.  N"  103. 
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Tres  caraHatas  litera,  for  three  cart  loads  of  flraw  or 
Utter,     Mon.  Angl.  2  par.  fol.  33.  b. 

ilitCl'atUra  Literature.  Ad  ttteraturam  ponere,  fio- 
nified  to  put  out  children  to  fchool,  which  liberty  with- 
out confent  of  the  lord,  was  denied  to  thofe  parents  who 
were  fervile  tenants.  So  in  the  lands  at  Burcefter., 
which  were  held  in  villenage  from  the  priorefs  of  Merk- 
gate,  — —  ^ilibet  cuftumarius  non  debet  jilium  Juum  ad 
literaturam  ponere,  neq;  filiam  fuam  maritare  fine  licen- 
tia  a  voluntate  priorijfce.  Paroch.  Antiq.  p.  401.  This 
prohibition  of  educating  fons  to  learning,  was  owing  to 
this  reafon,  for  fear  the  fon  being  bred  to  letters,  might 
enter  into  religion  or  facred  orders,  and  fo  ftop  or 
divert  the  fervices  which  he  might  otherwife  do,  as 
heir  or  fuccelTor  to  his  father, 

JLt'tecae  an  fact'entium  attojnatitm  p^o  fcrfa  hf 

rtCtma.  Reg.  Orlg.  fol.  172.  Litera  de  annua  penftoney 
Ibid.  fol.  266.  tS"  307.  Litera  patens  ad  faciendum  ge- 
neralem  attornatum  quia  infimus.  Ibid.  fol.  2i.  Litera 
per  quam  Dominus  remittit  curiam  fitam  Regi,  Ibid.  fol. 
4.  Literes  de  requeftu.  Ibid.  fo).  I2g.  Litera  canonici 
ad  exercendum  jurifdiiiionem  loco  fuo.  Ibid.  fol.  305.  Li- 
tera patentes  ad  conferendum  beneficia,  domino  in  remotis 
agente.  Ibid,  fol,  205,  206.  Litera  Regia  deprecatoria 
pro  annua  penfione.  Ibid.  fol.  307.  See  thefe  in  their 
proper  places. 

iitetrae  MUtO^iae,  Were  magical  charaflers,  fup- 
pofed  to  be  of  fuch  force  and  efficacy,  that  it  was  im- 
poflible  to  bind  thofe  men  who  carried  them  :  Comes  qui 
eum  tenebat  mirari  eaepit  qnare  ligari  non  pojfet,  an  vera 
literas  folutorias,  de  quibus  fabula  fuerunty  apud  fe  ha- 
beret.     Bede,  lib.  4,  cap,  22, 

3Litb  of  pucItCCmg,  In  the  county  of  York,  i.  e. 
the  liberty,  or  a  member  of  Puckering,  from  the  Sax. 
lid.  i.  e.  membrum. 

3lttm«?,  To  what  duties  liable,  4  Will  13  M.  e.  5. 

feif.  2. 

3Lttt0ta,  As  tres  eareifas  Iltterae,  three  cart  loads  of 
flraw  or  litter,     Mon.  Angl.  2  par.  fol.  33.  b. 

ILtttlCtOn,  Was  a  famous  lawyer  in  the  days  of  King 
Edward  the  Fourth,  as  appeareth  by  Staunf.  Prar.  cap. 
21,  fol.  72.  he  wrote  a  book  of  great  account,  called 
Littleton's  Tenures, 

ilitjcrpoolc.  For  building  a  church  there,  and  lighting 
the  ftreets,  isic.     2 1  Geo.  2.  c.  24.     See  l^acbOttrg. 

iltlJCfP,  Liberatura,  Is  derived  from  the  French  livre^ 
that  is,  infigne,  geftamen,  or  elfe  from  liverer,  id  e/l,  ira- 
dere,  and  accordingly  hath  three  fignifications.  In  one 
it  is  ufed  for  a  fuit  of  cloth  or  fluff  that  a  gentleman 
gives  in  coats,  cloaks,  hats  or  gowns,  with  cognizance 
or  without,  to  his  fervants  or  followers  j  and  is  mentioned 
in  I  R.  2,  7.  20  R,  2,  I,  2.  7  H.  4.  14.  8  E,  4,  2. 
i3£.  4.  3,  8i/,  6,  4.  2H.-j.12.  iiH.y.y.  19 
H.  7.  14.  3  Car,  I.  cap.  4.  In  the  other  fignification,  it 
betokened  a  delivery  of  poffefEon  to  thofe  tenants  which 
held  of  the  King  in  capite,  or  knights  fervice ;  for  the 
King,  by  his  prerogative,  bath  primer  feifin  of  all  lands 
and  tenements  fo  holden  of  him.  Staundf.  Prerog.  fol. 
12.  cap.  3.  Livery  in  the  third  fignification,  is  the  writ 
which  lies  for  the  heir,  to  obtain  the  poffeflion  or  feifin 
of  his  land  at  the  King's  hands,  which  fee  in  F.  N.  B. 
fol.  155.  But  by  the  fbtute  12  Car,  2.  cap.  24.  all 
wardfhips,  liveries,  isfc.  are  utterly  taken  away,  and  ab- 
folutely  difcharged.  Formerly  great  men  gave  liveries 
to  feveral  who  were  not  of  their  family  or  fervants,  to 
engage  them  in  their  quarrels  for  that  year :  This  was 
prohibited  by  the  fiatute  i  Hen.  4.  viz.  that  no  man  of 
whatfoever  condition  (hould  give  any  livery  but  to  his  do- 
mefticks,  to  his  officers,  or  to  his  counfel  learned  in  either 
law. 

No  yeoman  (hall  wear  the  livery  of  any  lord,  unlefs  he 
be  menial  with  him,  16  R.  2.  c.  4.     20  R.  2.  e.  i,  2. 

General  prohibition  of  giving  and  wearing  liveries,  13 
R.  2.  ft.  3.  I  H.  4,  c.  2,  7  H.  4.  c.  14.  13  H.  4. 
c.  3.     8  H.  6.  f.  4.     8  Ed.  4.  c,  2,     19  H,  7.  c,  14, 

The  Prince  may  give  his  livery,  2  if,  4.  c,  21.  12 
Ed.  4.   c.  4. 

The  King's  fervants  not  to  be  retained  in  livery  with 
others,  3  H.  7.  c.  12, 

5  G  Afts 
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Afls  concerning  giving  of  liveries  repealed,  3  Car.  t. 
c.  4.  feil.  27. 

Jlincri'  of  lirinD.    See  Ctatilat. 

3ltiJCCl>  of  fciQu,  (Diliberatw  jVtfina)  Is  a  delivery 
of  pofleffion  of  lands,  tenemencs,  or  other  corporeal 
thing,  (for  of  things  incorporeal  no  Uvaj  of  feiftn  may 
be)  to  one  that  has  right,  or  a  probability  of  right 
thereunto.  For,  (as  BraSion  fays,  lib.  1.  cap.  18.  num. 
3.)  Tradhio  debet  effe  ve/lita,  iS"  non  nudci.  It  is  a  cere- 
mony ufed  in  conveyance  of  lands  or  tenements,  where 
an  eftate  in  fee-fimple,  fee-tail,  or  a  freehold  pafTeth  : 
And  it  is  a  teftimonial  of  the  willing  departure  of  him, 
who  makes  the  livery,  from  the  thing  whereof  livery  is 
made.  And  the  receiving  of  the  livery,  is  a  willing  ac- 
ceptance by  the  other  party  of  all  that  whereof  the  other 
hath  devefted  himfelf.  The  common  manner  of  delivery 
of  feiftn  is  thus :  If  ft  be  in  the  open  field  where  is  no 
houfe  nor  building,  and  if  the  eftate  pafs  by  deed,  one 
openly  reads  it,  or  declares  the  efFedl  of  it,  and  after 
that  is  fealed,  the  vendor  takes  it  in  his  hand,  with  a 
clod  of  earth  upon  a  twig  or  bough,  which  he  delivers 
to  the  vendee,  in  the  name  of  pofleflion  or  fcifm,  accor- 
ding to  the  effeil  of  the  deed  :  But  if  there  be  a  houfe 
or  building  upon  land,  then  this  is  to  be  done  at  the 
door  of  it,  (none  being  left  at  the  time  within  the 
houfe)  and  the  ring  of  the  door  delivered  to  the  vendee, 
who  enters  alone,  fhuts  the  door,  and  prefently  opens  it 
again.  If  it  be  a  houfe  without  land  or  ground,  the 
livery  is  made,  and  pofTeflion  taken  by  delivery  of  the 
ring  of  the  door  and  deed  only.  And  where  it  is 
without  deed,  either  of  lands  or  tenements,  there  the  party 
declares  by  word  of  mouth  before  witnefTes  the  eftate  he 
parts  with,  and  then  delivers  feifln  or  pofleflion  in  man- 
ner aforefaid  :  And  fo  the  land  or  tenement  pafleth  as 
well  as  by  deed,  and  that  by  force  of  the  livery  of  feifm. 
See  IFefi.  Symbol,  part.  i.  lib.  2,  feif.  196.  and  Coke  on 
Littl.  fol.  48.  a.  There  was  anciently  a  pair  of  gloves, 
a  ring,  knife,  ear  of  wheat,  ^c.  delivered  in  fign  or 
token  of  livery  and  feifm.  ^am  donationem,  per  unum 

cultellum  fuper  altare  Sanifa  Maria  optuli,  aflante  Pri- 
ore,l^c.    Charta  Rob.  Comitis  Nottinghamise,  an.  1142. 

See  ^feoffment. 

3Lil3Crj»  aim  OUttCC  IZ  mat'nC,  Is  where  by  inqueft 
before  the  efcheator,  it  was  found  that  nothing  was  held 
of  the  King ;  then  he  was  immediately  commanded  by 
writ,  to  put  from  his  hands  the  lands  taken  into  the 
King's  hands.     Stat.    29  Ed.   i.     28  Ed.  3.  c.  4.     See 

£Du{fcr  le  mainc. 

JliUecp^men  of  JlOUOOn.  In  the  companies  of  Lon- 
don, livery-men  are  chofen  out  of  the  freemen  as  afliftants 
to  the  mafters  and  wardens  in  matter  of  council,  and 
for  better  government;  and  if  any  liveryman  refufe  to 
take  upon  him  the  office,  the  lord  mayor  and  aldermen 
may  fine  liim,  and  bring  an  a£lion  of  debt  for  the  fum. 
1  Mod.  Rep.  10.     See  HouDOlT. 

3lObb0,  A  large  kind  of  North-Sea  fifli.  Stat.  31 
Ed.  3.  fl.  3.  c.  2. 

JLobttCtiS,  May  be  imported  by  natives  or  foreigners, 
and  in  any  velTels,  notwithftanding  10  £3"  1 1  IVill.  3.  c. 
24.  1  Geo.  I.  ft.  2.  c.  18.  fe£i.  10.  Penalty  on  ta- 
king lobfters  on  the  coaft  of  Scotland  between  May  and 
September,  9  Geo.  2.  c.  3.  fe£i.  4. 

JlOCal,  (Localis)  Signifieth  in  a  legal  fenfe  as  much 
as  tied  or  annexed  to  a  place :  For  example.  The 
thing  is  local,  and  annexed  to  the  freehold.  Kitchin,  fol. 
180.  And  again,  in  the  fame  place,  an  a<Slion  of  tref- 
pafs  for  battery,  i^c.  is  tranfitory,  not  local,  that  is, 
not  needful  that  the  place  of  the  baitery  Ihould  be  fet 
down  as  material  in  the  declaration,  or  if  it  be  fet 
down,  that  the  defendant  (hould  traverfe  it  by  faying, 
he  did  not  commit  the  battery  in  the  place  mentioned 
in  the  declaration,  and  fo  avoid  the  a£lion.  And  again, 
fol.  230.  the  place  is  not  locaL  that  is,  not  material  to 
be  fet  down  in  certain.  The  guard  of  the  perfon,  and 
of  the  land  differ  in  this,  becaufe  the  perfon  being  tranfi- 
tory, the  lord  may  have  his  ravifhment  de  gard,  before 
he  be  fcifed  of  him,  but  not  fo  of  the  land,  becaufe  it 
is  local.     Perkin's  Grants  30. 
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3Lor!unan.  in  the  ip  of  Man,  the  l„kman  is  kn 
officer  to  execute  the  orders  of  the  governor  or  deem- 
fters,  mucli  like  our  Cindtr  fherifF.  See  King's  Defctip. 
tian  of  the  Ifle  of  Man,  pag.  26. 

JLOCtllUS,  Is  a  word  mentioned  in  Simeon  Dunelm.  cap. 
6.  10.  and  it  lignifies  a  coffin,  Cujus  corpus  in  loculo 
plumbeo  Irarfatum  ell. 

3ion!,S  pnrtttllS,  Signifies  a  divifion  made  between 
two  towns  or  counties  to  make  trial,  in  which  of  them 
the  land  or  place  in  queftion  lies.  Fleta,  lib.  4.  cap.  15, 
num.  I . 

JlOCltCOJtttm,  A /fff«/«rjt  or  parlour.  The  religious,  after 
they  had  dined  in  their  common  refed^ory,  had  a  with- 
drawing room,  where  they  met  for  difcourfe  and  conver-' 
fation,  which  roorn  for  that  fociable  ufe,  they  call  locutV' 
rium  a  loqucndo,  and  parlour,  from  the  Fr.  parler.  They 
had  another  room  which  was  called  locutorium  forinfecum, 
where  they  might  talk  with  laymen.  Interim  ritaldi 
cum  injhumcntis  claufum  ingredientes  de  locutorio  forinfeu 
lapides  mojares  levaverunt.      Walfingham,   p.  257. 

3L06C#managC,  is  the  hire  of  a  pilot  for  conducing  a 
vefTel  from  one  place  to  another.      Coivell,  edit.  1727, 

JLOlIC^merCCyC,  Mentioned  in  the  laws  of  Oleron,  is 
expounded  to  be  the  ikiU  or  art  of  navigation.  CoweU^ 
edit.  1727.  "   ,; 

JlOM.djij),  A  kind  of  fiftiing- vefTel,  mentioned  in: 
flat.  31  Ed.  3.  cap.  2. 

3lOOgCC0  ann  longings.  Stealing  furniture  from 
lodgings,   3  fs"  4  IVill.  (^  M.  c.  9.  fc^.  5.      See  Sjimst, 

liarrcup. 

SlOgatiUg,  An  unlawful  game,  mentioned  33  H.  i, 
c.  9.   now  difufed. 

JlOgia,  A  little  houfe,  lodge  or  cottage.  Coivell,  ed. 
1727. 

ILOgtoOOO,  Otherwife  called  Blockwood,  brought  from 
Campeche,  and  divers  other  remote  parts,  and  prohibited 
by  the  ftatute  of  23  Eliz.  cap.  9.  and  39  Eliz.  cap.  11. 
but  fince  by  14  Car.  2.  cap.  11,  the  importation  and  ufe 
of  it  is  allowed.     See  T>'^tK?, 

3L0Ul)  or  3lOJ)Cl)  fifl),  A  large  North  fea-fifl),  menti- 
oned in  flat.  3t  Ed.  3.  flat.  3.  cap.  2. 

ILonatDiS,  (fo  called  from  Walter  Lollard,  a  German^ 
firft  author  of  this  feft,  living  about  the  year  1315.) 
Were  certain  hereticks  (at  leaft  in  the  opinion  of  tliofe 
tiaries)  that  abounded  here  in  England  in  the  days  of  Ed- 
ward the  Third,  and  Henry  the  Fifth,  whereof  JVickliff 
was  the  chief  in  this  nation,  according  to  Slou)  in  his 
Annals,  fol.  425.  they  are  mentioned  ftat.  2  Hen.  j. 
cap.  7.  againft  thefe  Lollards,  much  was  decreed  by 
T'homas  Arundel,  archbifhop  of  Canterbury,  in  a  council 
at  Oxford.  See  their  tenets  in  Spotfwood's  Hiflory  of  Scot- 
land, fol.  6t.  The  high  fherifF  of  every  county  was  an- 
ciently bound  by  his  oath  to  fupprefs  them. 

. You  fliall  (fays  the  oath)  do  all  your  pain  and  dili- 
gence to  defiroy,  and  make  to  ceafe,  all  manner  of  hercfy  and 
errors,  commonly  called  Lollardies,  within  your  bailiwick, 
from  time  to  time  with  all  your  power,  i^c. 

The  intent  of  thefe  Lollards  was,  to  fubvert  the  Chri- 
flian  faith,  the  law  of  God,  the  church,  and  the  realm; 
fo  faid  the  ftatute  of  Henry  5.  cap.  7.  which  was  repealed 
I  Edw.  6.  cap.  12.  See  3  Infl.  fol.  41.  and  Cawdrie's 
cafe.  Edw.  Coke's  cafe,  1  par.  fol.  25,  i^c.  The  Lord 
Keeper  alfembled  all  the  juftices,  and  conceived  that 
claufe  in  the  oath,  toucliing  fupprefllng  Lollardies,  fhouid 
be  omitted,  becaufe  appointed  by  ftatutes  that  are  repealed. 
Cow  ell,  edit.  1727. 

lollavup  and  iloHCfp,  (Mentioned  in  flat,  i  ^  2 
Ph.  i^  Ma.  cap.  6.)  Tlie  dodJrine  and  opinion  of  the 
Lollards.  Rogeius  A£fon  miles  pro  proditione  fS"  Lollardia 
diflrahatur  y  fifpcndatur.,  ts"  ftc  Jujpenfus  pcndcat  ad  W- 
lunlaicm  Regis.  Middlefex  Plac.  Hill.  1  Hen.  5.  rot.  7. 
h  Trin.  2  Hen.  5.    rot.  6. 

JLombarng.  The  company  fhall  be  anfwer,ible  foe 
their  debt,   25  Ed.  3.  fl.  5.   c.  23. 

ILombC,  (Sir  Thomas,)  How  recompenfed  for  difco- 
vering  the  arts  of  making  and  working  the  three  capital 
Italian  engines  for  making  organzine  filk,   5  Geo.  2.  c.  8. 

ilonDOtl.  The  city  of  London  fliall  have  their  old 
liberties  and  cuftoms,  9  H.  3.  t\  9. 

froceedi.'gs 
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Proceedings  on  a  foreign  voucher,  St.  Glouc.  6  Edi  I. 
f.  12.      Artie.  St.  Glouc.  correEi,  9  Ed.  i. 
'  Damages  (hall  be  aflefled   by  the  affife  in  novel  dlffeiftn, 
and  amercements  fhall  be  affeered  before  Barons  of  the 
Exchequer,  St.  Glouc.  6  Ed.  I.  c.  14. 

Wines  fold  contrary  to  the  aflife  fliall  be  prefented  to 
the  Barons,  St.  Glouc.  6  Ed.  i.  c.  15. 

None  (hall  walk  in  the  ftreets  armed  at  curfeu,  unlefs 
no'blemen  or  their  fervants  with  lights,  St.  Civ.  Loud. 
13  Ed.  I.  Ji.  5. 

Taverns  and  alehoufes  (hall  be  (hut  at  curfeu,  St.  Civ. 
Lend.  13  Ed.  i.Jl.  s. 

Fencing  fchools  for  buckler  (hall  not  be  kept  in  London, 
i^Ed.i.Ji.s. 

None  but  freemen  fliall  keep  inns  In  the  city,  St.  Civ. 
Lond.  11  Ed.  1.  Ji.  5. 

None  (hall  be  brokers  in  London  but  thofe  who  are  ad- 
mitted and  (worn  by  the  mayor  and  aldermen,  St.  Civ. 
Lond.   12  Ed.  i.Jf.  S. 

The  officers  of  the  city  (hall  not  he  puniflied  for  falfe 
iimprifonment,  unlefs  it  appear  to  be  of  malice,  St.  Civ. 
Lond.   i^Ed.  i.  JI.  5. 

The  manner  of  proceeding  for  arrears  of  rent  and  fer- 
irices,  Stat,  de  Gavelet,   10  Ed.  2. 

The  mayor,  ^c.  of  London,  l^c.  (hall  be  tried  by  fo- 
reign jurors,  on  an  indidment  for  not  redreffing  errors, 
28  Ed.  3.  c,\o. 

Vifluals  may  be  freely  fold  in  London,  31  Ed.  3.  ji.  i. 
:.  10, 

The  mayor,  lie.  (hall  have  the  rule  of  filhmongers, 
butchers  and  poulterers,  31  Ed.  3.  /?.  i.  tf.  10,  7  Ric. 
:.  If. 

Privilege  granted  to  thofe  of  London  to  fell  vivSuals  by 
retail,  42  Ed.  3.  c  7. 

The  mayor  &all  have  the  confervation  of  the  Thames 
md  Medway  for  preferving  the  falmon,   17  ^.2.  c.  9. 

Of  the  breaches  in  the  Thames,  4  H.  7.  c.  15.  27 
H.  8.  c.  18. 

The  aldermen  fliall  contiriue  in  their  offices,  till  re- 
noved  for  reafonable  caufe,   17  i?.  2.  f.  ir. 

The  mayor,  lie.  not  liable  to  the  penalty  of  28  Ed.  3, 
-.10.  for  an  erroneous  judgment,   17  i?.  2.  c.  12. 

The  ward  of  Farringdon  divided,  and  to  have  two  al- 
lermen,  17  /?.  2.  f.  13. 

The  penalties  in  28  Ediu.  3.  c.  10.  for  not  redreffing 
kfaults  in  government  repealed,   i  H.  4.  c.  15. 

Merchants  of  London  free  to  pack  their  cloths,  i  H.  4. 
:.  16. 

Any  freeman  may  put  his  child  apprentice  in  London, 
notwithftanding  the  ftatutes,  8  H.  6.  11. 

Freemen  of  London  may  carry  their  goods  to  any  fair 
or  market,  notwithftanding  their  by-laws,   3  H.  7.  c.  9. 

The  challenges  of  Reins  deins  le  gard  taken  away, 
7  H.  7.  c.  5. 

Power  to  the  mayor,  lie.  where  they  find  fprings  to 
lay  pipes,  lie.  for  the  convenience  of  water,  35  H.  8. 
t.  10. 

For  paying  tithes  in  London,  27  H.  8.  c.  21.  37  H.  8. 
f.  12. 

Attaints  of  untrue  verdi£ls  in  London  (hall  be  tried  in 
London,  37  H.S.c.^. 

No  new  buildings  to  be  ere£led  within  three  miles  of 
London  or  IVeJlminJler,  35  El.  c.  6. 

For  bringing  the  New  River  to  London,  3  Jac.  i.  c.  18. 
J^Jac.  I.  c.  12.     12  Geo.  2.  c.  2'^. 

A  court  of  judicature  erecSed  to  determine  differences 
touching  houfes  burnt  in  the  fire  o(  London,  19  Car.  2.  c.2. 
22  &  23  Car.  2.  c.  14.     25  Car.  2.  c.  10. 

Directions  for  the  rebuilding  o( London,  igCar.  2.  c.  3. 
21  Car.  2.  c.  II. 

Houfes  built  otherwife  to  be  deemed  publick  nufances, 
19  Car.  2.  c.  3. 

Dangerous  trades  prohibited  in  the  high  ftreets,  19  Car. 
2.  c.  3.  feff.  21. 

Aldermen  in  London  to  have  the  fame  power  as  juftices 
of  peace,  22  Car.  2.  c.  1.  fe£i.  15. 

Rates  for  wharfage  and  cranage,  22  Car.  2.  c.  xi. 
fitt.  21. 
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Dlmenfions  of  wharfs  from  London-Bridge  to  the  Tem- 
ple, 22  Car.  2.  c.  II.  feet.  14. 

The  maintenance  of  the  clergy  in  London  fettled,  23  £^ 
24  Car.  2.  c.  15. 

For  difcovery  of  concealthent  of  charities  given  during 
the  plague,   22  £3"  23  Car.  2.  e.  16. 

A  court  of  judicature  to  determine  differences  con- 
cerning houfes  burnt  in  the  fite  at  Southvuark,  29  Car.  2, 

The  judgment  againft  the  city  on  the  quo  warranto  va- 
caled,  2  /^.  liM.  c.8. 

Hoys,  lie.  may  carry  inland  provifions  within  the  pott 
of  London  without  cocquets,   I  Ann.  Ji.  I.  c.  26. 

Commiflioners  of  the  Chclfta  water-works  to  be  incor- 
porated, 8  Geo.  1.  c.  26. 

For  regulating  elections,  lie.  in  London,  11  Geo,  I. 
e.  18.  feet.  I. 

Oath,  lie.  to  be  taken,  ibid. 

Penalty  of  falfe  oath  or  affirmation,   11  Geo.  i.  c.  18. 

M3-  .  .„    , 

The  aldermens  negative  in  common  council  eftablifhed, 
II  Geo.  I.  f.  18.  feet.  15.     Repeal'd,   19  Geo.  2.  c,  8. 

Freemen  impowered  to  difpofe  of  their  effefls,  not- 
withftanding the  cuftom,  11  Geo.  1.  c.  18.  feet.  17. 

All  perfons  inhabiting  in  London,  fubjed  to  the  jutif- 
didtion  of  the  court  of  confcience,  14  Geo.  2.  c.  10. 

The  prefenting  the  Lord  Mayor  at  Wejiminjler  to  be 
on  the  9th  of  November  new  (lile,  24  Geo,  2.  c.  48. 
feet.  II. 

The  admiffion  and  fwearing  of  the  mayor  to  be  on  the 
day  preceding,   25  Geo.  2.  c.  30.  feet.  4. 

The  pafTage  over  and  through  London- Bridge  to  be 
widened,   29  Geo.  2.  c,  40. 

Penalty  of  laying  rubbifti  in  the  ftreets  of  London,  ^e, 
32  Geo.  2.  c,  16.  feet.  13. 

ILottDon  alTucanre.    See  3Infucance» 

3lOlTg£nu,S,  Is  a  word  ufed  in  Thorn's  Chronicle,  and  It 
fignifles  fpeeiem  Jiraguli,  a  coverlet.     Cowell,  edit.  1727. 

ILOllgttUSC.  A  reward  for  difcovering  the  longitude 
at  fea,  12  Ann.  Ji.  2.  c.  16.  Diredlions  for  afcertaining 
the  longitude  and  latitude  of  the  ports  and  head-lands, 
14  Geo.  2.  c.  39.  Farther  direflions  for  difcovery  of  the 
longitude,  26  Geo.  2.  f.  25.  2  Geo.  3.  c.  18.  Encou- 
ragement given  to  John  Harrifon  to  make  known  his  in- 
vention for  difcovery  of  the  longitude,  3  Geo,  3.  c.  14. 
For  explaining  and  rendering  more  effeftual  the  faid  ad* 
of  12  Ann.  and   26  Geo.  2.     5  Geo.  3.  c.  20. 

3L0ClUCl«1,  An  imparlance.     Cowell,  edit.  1727. 

iLo^ll,  (Dominus,  Sax.  Hlaford,  fignifying  a  bread- 
giver,  bountiful  or  hofpitablej)  Is  a  word  of  honour  with 
us,  and  ufed  diveifly.  Sometimes  being  attributed  to 
thofe  who  are  noble  by  birth  or  creation,  and  are  other- 
wife  called  Lords  of  the  parliament,  and  peers  of  the  realm  : 
Sometimes  to  thofe  fo  called  by  the  curtefy  of  England, 
as  all  the  fons  of  a  Duke  or  Marquefs,  and  the  eldeft  fon 
of  an  Earl:  Sometimes  to  perfons  honourable  by  office, 
as  Lord  Chief  Juftice,  lie.  and  fometimes  to  an  inferior 
perfon  that  hath  fee,  and  confequently  the  homage  of 
tenants  within  his  manor  ;  for  by  his  tenants  he  is  called 
Lord,  and  in  fome  places,  for  diftin£lion-fake.  Landlord : 
In  which  laft  fignilication,  it  is  moft  ufed  in  our  law- 
books, where  it  is  divided  into  Lord  paramount,  and  Lord 
mefne.  Lord  mefne  is  he  that  is  owner  of  a  inanor,  and  by 
virtue  thereof  hath  tenants  holding  of  him  in  fee,  and  by 
copy  of  court- roll;  and  yet  holds  himfelf  of  a  fuperior  lord, 
called  Lord  paramount,  or  above  him.  Old  Nat.  Brev. 
fol,  79.  We  likewife  read  of  very  lord  and  very  tenant : 
Very  lord  is  he  who  is  immediate  lord  to  his  tenant ;  and 
very  tenant,  he  that  holds  immediately  of  that  lord  :  So 
that  if  there  be  lord  paramount,  lord  mefne,  and  tenant  \ 
the  lord  paramount  is  very  lord  to  the  tenant.  Broke,  tit. 
Heriot,  numb.  I. 

Lords  engaged  to  procure  the  King  to  obferve  the 
ftatute,   14.  Ed.  3.  /i.  1.  c.  21. 

The  peers  of  the  land  to  redrefs  by  judgment  things 
done  againft  Magna  Charta,  15  Ed.  3.  /?.  i.  c,  1.  li 
e,  4. 

Lords 

■ 
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LorJs  to  be  judged  by  their  peers,  15  Ed.  2  .ft-  !•  c.  2. 
I  Ed.  6.  c.  12.  feet.  15.      I  El.   c.  I.  feci.  34. 
For  the  placing  of  the  lords,   31  Hen.  8.  c.  10. 
Lords   to  have    privilege  of  clergy   without    burning, 

1  Ed.  6.  c.  12.  feci.  14. 

See  pai'Iiamcnt,  ptcrsf. 

3Loji>  ^iglj  ^Dmira!.    See  ^nmtrnl. 

ILoin  of  a  mano?.    See  CopvljolD. 

JlOJO  in  gtOfSi,  F.  N.  B.  fol.  3.  Is  he  that  is  lord, 
having  no  manor,  as  the  King  in  refpeiSl  of  his  Crown, 
Ibid.  fol.  5.  and  fol.  8.  where  is  a  cafe  wherein  a  private 
man  is  lord  in  grofs,  viz.  A  man  makes  a  gift  in  tail  of 
all  the  land  he  hath,  to  hold  of  him,  and  dieth  j  his  heir 
hath  but  a  feigniory  in  grofs. 

3Lo?iis  ipacrljcrs.    See  Males. 

ilOlimeCS,  or  JiOjilietSi,  A4ay  well  be  deduced  from 
the  Latin  brum:  They  are  one  of  the  companies  of  Lon- 
dm  that  makes  bits  for  bridles,  fpurs,  and  fuch  like  fmall 
iron  ware,     i  R.  2.  c.  12. 

^Lofinja ,  A  flatterer  :  We  read  it  in  Brampton's 
Chronicle,  pag.  991.  Herbertus  lofinga,  that  is,  Herbert 
the  fcophant,  epifcopatum,  isfc.  Emit  de  Rege.  Godwin 
writing  of  the  bifhops  of  Norwich,  mentions  this  Herbert ; 
furgit  in  ecclefia  monftrum  genitore  lofinga.     See  Monafl. 

2  torn.  pag.  218. 

3L0C,  Contribution  or  duty.     See  §>C£lt, 

iLOt,  or  llOtl),  Is  the  thirteenth  difh  of  lead  in  the 
Derbyjhire  mines,  which  belongs  to  the  King,  Cowell, 
edit.  1727. 

JLOtljertottC,  or  ilcpcrtoit,  is  a  liberty  or  privilege  to 
take  amends  of  him  that  defileth  your  bond-woman 
without  licence,  Rajlall's  Expojition  of  IVords;  fo  that  it 
is  an  amends  for  lying  with  a  bond-woman.  Cowell, 
edit.  1727, 

JiOttCC}?.  A  lottery  for  one  million  on  the  duty  on  fait 
and  an  additional  excife,  ^W.isfM.  cj.  feet.  34. 

Lotteries  declared  publick  nufances,  and  prohibited, 
JOi^  11  JV.  3,  c.  17.  9  Ann.  c.  6.  feci.  56.  10  Ann. 
c.  26.  feet.  109.  5  Geo.  I.  c.  9.  feet.  43.  8  Geo.  i.  c.  2. 
feet.  36. 

Offenders  to  pay  cofls  to  profecutor,  9  Ann.  c.  6.  / 
56.     8  Geo.  I.  c.  2.  feet.  37. 

Selling  chances  of  tickets  in  publick  lotteries  prohibited, 

5  Geo.  I.  c.g.f  43. 

Sales  by  way  of  lottery  prohibited,   8  Geo.  i.  c.  7..  f.  36. 
Penalty  on  publifhing  foreign  lotteries,  9  Geo.  i.  c.  19. 
feet.  4. 

Of  felling  or  procuring  chances  in  foreign  lotteries, 

6  Geo.  2.  c.  35,  /  29. 

Additional  penalties  on  lotteries,  12  Geo.  2.  c.  28. 

Sale  of  lands  by  lottery  void,  and  the  lands  forfeited, 
llGeo.  2.  c.  28.  fect.s,. 

Nor  to  afFe£l  any  eftate  in  lands,  ^c.  held  by  allot- 
ment, 12  Geo.  2.  c,  28.  feet.  11. 

Not  to  extend  to  Royal  palaces  where  the  King  re  fides, 
12  Geo.  2.  c.  28.  /  10. 

Lottery  annuities,  16  Geo.  2.  c.  i^.  feet.  10.  28  Geo. 
2.  c.  15.     29  Geo.  2.  e.  7. 

Laws  againft  private  lotteries  extended  to  Ireland,  29 
Geo.  2.  c.  2,  feet.  26.     30  Geo.  2,  c.  5.  feet.  22.      See 

(HJamtng, 

=ILOi)C.  Provoking  unlawful  love  was  one  fpecies  of 
witchcraft   punifhable    by   flat.    I   Jac.    I.    c.    12.     See 

OTttdjctaft. 

^OUrfUmu?!,  A  ram  or  bell-wether.  Cowell,  edit. 
1727. 

iLOUrgUlaCJJ,  (Fr.  Lourderie,  inhumanitas,  inciviliias.) 
In  fiatuto pro  Jlratis  London,  printed  anno  1573.  art.  45. 
Cafting  any  corrupt  thing,  or  appoifoning  the  water,  is 
hurgulary  and  felony.  Some  think  it  a  corruption  of 
burglary.     See  Gloff.  in  x.  Scriptores,  verbo  Burglaria. 

3loto  lutncs  ana  fpiriw.    See  jlB^anDp. 

ILOtobcHers,  (mentioned  in  23  Eliz.  cap.  10.)  Are 
fuch  as  go  with  light  and  a  bell,  by  the  fight  whereof 
birds  fitting  on  the  ground,  become  fomewhat  ftupified, 
and  fo  are  taken  with  a  net.  This  name  is  derived  from 
the  word  low,  which  in  the  Saxon,  or  old  Englijh,  figni- 
fies  a  flame  of  fire.  See  the  Antiquities  of  IVarwickfiire, 
pag.  4.  I 
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3L0U)i)0tC,  A  recompence  for  the  death  of  a  man  kil- 
led in  a  tumult,  or,  as  we  fay,  by  the  mob.  Cmel! 
edit.   1727.  ' 

iLtmt  5C  l^CgC  ^  Ucgina,  Playing  at  cards,  fo  caU 
led,  becaufe  there  are  Kings  and  Queens  in  the  pack. 
Cowell,  edit.   1 7  27. 

Ilttminate,  A  lamp  or  candle  fet  burning  on  the 
altar  of  any  church  or  chapel,  for  the  maintenance  of 
which,  lands  and  rent-charges  were  frequently  given  to 
religious  houfes  and  parifh  churches.  Sec  Kennel's  GMan 
to  Parochial  Antiquities. 

3Lunattck,  Is  defined  to  be  a  perfon  who  Is  fometimes 
of  good  and  found  memory  and  underftanding,  and  fome- 
times  not :  Aliquando  gaudet  lucidis  intervallis :  And  h 
long  as  he  hath  not  underfianding  he  is  non  combos  mentit. 
I  Inft.  247.  " 

By  flat.  15  Geo.  2.  c.  30.  in  cafe  any  perfon  found  a 
lunatick,  by  any  inquifition  taken  by  virtue  of  a  com- 
miffion  under  the  Great  feal  of  Great  Britain,  or  anv 
lunatick  or  perfon  under  a  phrenfy,  whofe  perfon  aqj 
eftate  by  virtue  of  any  aft  of  parliament  fhall  be  conv- 
mitted  to  the  care  of  particular  truftees,  (hall  marry  be- 
fore he  or  file  be  declared  oi  fane  mind  by  the  LorJ 
Chancellor,  or  fuch  truftees  as  aforefaid,  or  the  major 
part  of  them,  every  fuch  marriage  (hall  be  void     See 

Slticotsf  ana  llttnatichj?. 

Jlunaa,  A  weight  formerly  ufed  here.  Lunda  angulU 
larum  conftat  de  10  Jlicis.     Fleta,  lib.  2.  cap.  12.  par.  7. 

i.ttna?ef0,  a  fterling  or  eafterling  in  a  reftrained 
fenfe,  fignified  nothing  but  a  filver  penny,  which  at  firft 
was  about  three  times  as  heavy  as  a  penny  is  now,  and 
was  once  called  a  lundrefs,  becaufe  it  was  to  be  coined 
only  at  London,  and  not  at  the  country  mints.  See 
Lowndes's  Ejfay  upon  Coins,  p.  1"], 

llttpanatrir,  A  bawd  or  flrumpet.  Rex  majori  tf 
VIC.  London  Jalut'.  ^ia  intelleximus  quod  plures  roberia& 
tnurdra  perpetrantur  per  receptatores  (sf  receptatrices  pub- 
licas  lupanatrices  in  diverfss  locis  in  civitate  nojira  prte- 
dieia,  i^c.     Clauf,  4  Ed.  r.  p.  i.  m.  16.  dorfo. 

Jlttptnum  caput  gcrcrc.  To  be  outlawed,  and  fo 
have  one's  head  expofed  like  a  wolf's,    with  a  reward 

to  him  that  (hall  bring  it  in. Hugo  filius  Walteri 

prefhyteri  utlegatus  non  comparuit,  unde  dictum  fuit  quia 
ex  quo  Hugo  noluit  comparere  ad  pacem  Regis,  quod  gere- 

ret  lupinum  caput,  Jicut  prius  fecit. Placita  Coronse 

4  Joh.  Rot.  2.  in  dorfo. 

3Lupitltf0tum,  A  place  where  hops  grow,  a  hop-garden. 
Co.  I  Inft.  4.  b. 

JLtlfljburgljS,  or  ILutCnImrglj.S,  Were  a  bafe  fort  of 
money  coined  beyond  fea,  to  the  likenefs  of  EngliJI)  mo- 
ney, m  the  days  of  Edward  the  Third,  and  brought  in  to 
deceive  the  King  and  his  people;  to  avoid  which,  it 
was  made  treafon  for  any  man  wittingly  to  bring  in  any 
fuch.  Stat.  25  Ed.  3.  ftat.  4.  cap.  2.  3  partM.ftl.  I. 
Knight,  anno  1347,  tells  us,  that  in  eodem  anno  defertur 
in  Angliam  per  alienigenas  i^  indigenas  mercatores  falfa 
moneta,  qua  luftiburn  appellata  eft,  unde  apud  Londmiam 
multi  mercatores  i^  alii  plures  funt  tracti  tf  fufpenft, 

llitteattnp.    See  g>tlh. 

3Lpcf:s|da,  %tlMWtX,  A  fmall  fine  or  pecuniary 
compofition  paid  by  the  cuftomary  tenant  to  the  lord  ht 
leave  to  plow  or  fow,  ^c.     Sown,  of  Gavelkind. 

Jlpmptttta,  A  lime-pit.     Cowell,  edit.   1727. 

i,vnaetUoac,  Was  a  doaor  both  of  the  Civil  and 
Canon  laws,  and  dean  of  the  Arches.  He  was  emlaf- 
fador  for  Henry  the  Fifth  into  Portugal,  anno  1422,  as 
appeareth  by  the  Preface  to  his  Commentary  upon  the  Pro- 
vincials.    Cowell,  edit.  1727. 

3lpnn,  For  rebuilding  the  houfes  there,  26 Hen.S.  (.g. 
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IS  the  letter  with  which  every  perfon  conviSed 
f  of  manflaughter,  and  admitted  to  the  benefit  of 
his  ciergy,  mu::  be  marked  on  the  brawn  of  the  left 
thumb.      4 // .  7.   cap.   13, 

^arc.    See  Apices. 

^uef^tek,  or  SparCj^reffe,  {Machecaril,)  Are 
fuch  as  \' .  lingly  buy  and  fen  ftolen  flefh,  knowing  the 
fame  to  be  ftolen,  Britton,-  cap.  29.  and  CromplorCs  Juf- 
tice  of  Peace,  fol.  193  Vide  Leges  Inie,  cap.  20.  De 
tarnrm  furtivam  tenente.  De  macegrariis  carnes  furtivas 
fchntibus,  vendentibus  Uf  ementibus.     Stat.  Waliiae. 

^arecaria,  sparljckuua,  (Maceila),  The  flc(h-mar- 

ket  or  (hambles.     Cciuc/I,  edit.   1727. 

SPatfjetarittS,  A  butcher.  Cowell,  edit.  1727.  Leg. 
Ed.  Reg.  c.  39. 

ajarljeconace  or  i^arl;cfouIare  (from  the  Fr.  Afaf- 

rhecouin)  To  make  a  warlike  device,  elpecially  over  the 
gate  of  a  caftle,  refembling  a  grate,  through  which  fcal- 
Jing  water,  or  ofFenfivc  things  may  be  thrown  upon  pio- 
tieers  or  aflailants.     i  /«/?.  fcl.  5.  a. 

^ariO,  A  mafon.     Cowell^  edit.   1727. 

^atkaccl.  May  be  fold  on  Sunday,  10  £3"  11  TVill. 
3.  c.  24. 

SpaUDcr,  To  be  imported  unmixed,  13  cS"  14  Car. 
I,  30.  repealed  15  Car.  2.  c.  16.  feit.  3.  To  what  du- 
;ies  liable,  1  W.  i^  M.  c.  5.  Tithes  of  madder  fettled, 
ji  Geo.  2.  c.  12.  5  Geo.  3.  f.  18.  Penalty  of  deltroy- 
ng  madder  roots,   31  Geo.  1.  c.  35. 

i^aDuiug^mOuep,  Old  Roman  coins,  fometimes  found 
ibout  Dimjiable^  a.e  fo  called  by  the  country  people  ; 
hey  feera  to  retain  this  name  from  Aiagintum,  uled  by 
he  Emperor  Antoninus,  in  his  Itinerary,  for  Dunjiable. 
pamden. 

^aD^igalS,  Is  an  old  word,  fignifying  country  fongs. 
lovjell,  edit.    1727. 

SpaercmiUm  or  ?^?rcm;ttm,  is  derived  from  the  old 
"^reiich  word  tnerefme,  for  timber.  It  properly  fignifies 
ny  lort  of  wood  ft  for  building,  feu  quodvis  materiamen, 
roiii  whence  the  woid  is  derived.     See  J^JatCl'ta, 

i^agbOtC  or  (paCjbOtC,  A  recompence  for  the  flaying 
r  niuider  of  one's  kinf.nan;  for  anciently  in  this  na- 
ion,  corporal  puniflini-jnts  fo.  murder  and  other  great  of- 
ences,  were  fometimes  commuted  into  pecuniary  fines, 
f  the  friends  of  the  party  flain  were  fo  fatisfied.  Leg. 
lanuii  Regis,  part.  I.  cap.  2. 

^agtfttC  t  In  old  writings  we  find  this  title  often,  as 
%  lejiihus  magiftro  Johanne  de  Croft.  It  noted  the  per- 
on  had  attained  fome  degree  of  eminence  in  fcientia  ali- 
ua,  prafertim  Uteraria.  And  in  old  times  thofe  who  are 
low  called  dodtors  were  termed  magijlri. 

^agiCcatC,  (Magijirctus)  A  ruler,  and  he  is  faid  to 
«  Cujtos  litiiufque  tabula,  the  keeper  or  preferver  of  both 
ables  of  the  law  ;  therefore  if  any  magiflrate,  or  mi- 
lifter  of  juftice,  in  execution  of  their  office,  or  keeping 
)f  the  peace,  according  to  tiie  duty  of  their  office,  be 
lain,  that  is  murder,  for  the  contempt  and  difobe- 
iience  to  the  King  and  the  law,  for  it  is  contra  poteJ}a- 
'em  regis  £^  /egis.     Co.  9  Rep.  Mackally's  cafe. 

A  contemptuous  carnage  and  behaviour  to  a  magif- 
:rate  is  a  breach  of  the  good  behaviour,  and  he  to  whom 
uch  affront  is  ofFered  may  bind  to  the  good  behaviour, 
)r,  if  he  has  no  fureries,  commit  him  till  he  find  fome  ; 
i^r  Holt  Ch.  J.     Farr.  29. 

CPaglia  affifa  CllgCnSa,  Is  a  writ  dire£led  to  the  (he- 
tiff,  to  fummon  four  lawlul  knights  before  the  juftices 
^^  "JPfii  ''isfe  upon  their  oaths  to  choofe  twelve  knights 
5f  the  vicinage,  i^c.  to  pafs  upon  the  great  offfe  between 
d.  plaintiff,  and    B.  defendant,  i£ c.      Reg.  Orig.  fol.  8. 

i^apa  djarta,  The  Great  Charter,  was  granted 
he  ninth  year  of  Henry  the  Third,  and  confirmed  by 
^.dward  the  Firft.  The  reafon  why  it  was  termed 
Vol.  II.  N°.  104. 
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Magna  Charta,  was  either  for  that  if  contained  tf.e  fum 
of  all  the  liberties  of  England,  or  elfe  becaufe  there  was 
another  charter,  called  Charta  de  Forejla,  eflablifted 
with  it,  which  was  the  lefs  of  the  two ;  or  becaufe  it 
contained  more  than  many  other  charters,  or  more  than 
that  of  King  Henry  the  Firft,  or  of  the  great  and  re- 
markable folemnity  in  the  denouncing  excommunication, 
and  direful  anathema's  againfl:  the  infringers  of  it.  We 
read  in  Holingjhed,  that  King  John,  to  appeafe  his  ba- 
rons, yielded  to  laws  or  articles  of  government,  much 
like  to  this  Great  Charter:  But  we  have  now  no  an- 
cienter  written  law  than  this,  which  was  thought  to  be 
fo  beneficial  to  the  fubjeft,  and  a  law  of  fo  great  equity, 
in  comparifon  of  thofe  which  were  formerly  in  ufe,  that 
King  Henry  for  granting  it  had  the  fifth  penny  of  all  the 
moveable  goods,  both  of  the  fpiritualty  and  temporalty 
throughout  the  realm.  Spelman  in  his  Gkjf.  on  this 
word,  calls  it,  Augujlijfimum  Anglicarum  libertatum  diplo- 
ma &  facra  anchora.  It  is  magnum  in  parvo,  and  hath 
been  above  thirty  times  confirmed,  fays  Coke  upon  Littleton, 
fol.  81.  It  is  recorded,  that  when  Hen.  3  confirmed  it, 
he  fwore.  On  the  word  and  faith  of  a  King,  a  Chrijlian, 
and  a  Knight  to  obferve  it.      Cowell,  edit.    1727. 

Anathema's  againfl:  the  infringers  of  Magna  Charta ; 
Sententia  lata,  28  Hen.  3.  St.  Conf  Cart.  25  Ed.  i. 
c.  4. 

Writs  (ball  be  granted  againfl  the  infringers,  St.  52 
Hen.  3.  c.  5. 

Magna  Charta  fhall  be  fent  to  all  flierifFs,  l^c.  St. 
Conf.  Cart.   25  Ed.  I.  c.  I. 

Judgments  againfl  the  Great  Charter  fliall  be  void,  St. 
Conf.  Cart.   25  Ed.  i.  c.  2. 

The  charters  fliall  be  publickly  read  in  the  cathedral 
churches,  St.  Conf.  Chart.  25  Ed.  i.  c.  3.  and  by  the 
(heriffs,  Art.  fuper  Cart.  28  Ed.  i.  ft.  3.  c.  4. 

Three  knights  to  be  e'eded  in  each  county,  to  hear 
complaints  of  ofFences  againft  Magna  Charta,  Art.  fuper 

Cart.  28  Ed.  r.  J}.  3.  c.  1.    See  Cljarta  mapa» 

^aofna  p^erart'a,  A  great  or  general  reap-day;  the 
lord  of  the  manor  of  Harrow  in  com.  Middlefex,  had  (in 
21  R.  2.)  a  cuftom,  that  by  fummons  of  his  bailiff  upon 
a  general  reap-day  (then  called  magna  precaria)  the  te- 
nants fhould  do  199  days  work  for  him  ;  every  tenant 
that  had  a  chimney  was  to  fend  a  man.  Phillips  of  Pur- 
veyance, pag.  145. 

^agnum  rcntum.  The  great  hundred  or  fix-fcorc. 
Cart.  20  Hen.  3.  m.  r. 

^aljomCCia,  The  temple  of  Mahomet,  fo  called  by 
Matt.  Paris ;  and  becaufe  the  geftures,  noife  and  fongs 
there  ufed  were  ridiculous  to  the  chriftians,  therefore  they 
called  antick  dancing,  and  every  ridiculous  thing,  a  mo- 
merie. 

^at'DCn  affifCiS,  Is  when  at  any  affifes  no  perfon  is 
condemned  to  die. 

^atDCll  rents,  Is  a  noble  paid  by  every  tenant  in  the 
manor  of  Builth  in  Com.  Radnor,  at  their  marriage,  and 
it  was  anciently  given  to  the  lord  for  omitting  the  cuf- 
tom of  Marcheta,  whereby  fome  think  he  was  to  have 
the  firft  night's  lodging  with  his  tenant's  wife:  But  I 
rather  fuppofe  it  to  be  a  fine  for  the  licence  to  marry  a 
daughter.     See  ajarrljCta. 

^aignagiltm,  (from  the  Fr.  maignen,  i.  e.  faher 
arorius)  A  brafier's  (hop  ;  but  fome  are  of  opinion  that 
it  fignifies  an  houfe,  quafi  mejfuagium.  Cowell,  edit. 
1727. 

ipatijem,  or  S^avIjCm,  {Mahemium,  from  the  French 
word  mehaigne,)  Signifies  a  corporal  wound  or  hurt,  by 
which  a  man  Icfeth  the  ufe  of  any  member,  that  is  or 
might  be  any  defence  unto  him  in  battle  :  As  if  a  bone 
be  taken  out  of  the  head,  or  broken  in  any  other  part 
of  the  body  or  foot,  or  hand  or  finger,  or  joint  of  a 
foot,  or  any  member  be  cut,  or  by  wound  the  finews  be 
made  to  (brink  ;  or  if  an  eye  be  put  out,  fore-teeth  broke, 
or  any  other  thing  hurt  in  any  man's  body,  whereby  he 
is  difabled  to  defend  himfelf,  or  offend  his  enemy.  G!an- 
vill,  lib.  14.  cap.  7.  See  Brailcn  at  large,  lib.  3.  tra£?. 
2.  cap.  24.  num.  3.  Britton,  cap.  25.  and  Staundf.  pi. 
cor.  lib.  I.  cap.  41.  and  the  Mirror  of  Jnfiice,  cap.  De 
Horricide.  But  the  cutting  off  an  ear  or  nofe,  the 
5  H  breaking 
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breaking  of  the  hinder  teeth,  or  fuch  like,  was  no  may- 
hem, it  being  rather  a  deformity  of  body,  than  diminifh- 
ing  of  ftrength.  Bjt  now  by  the  ftatute  of  22  b"  23 
Car.  2.  c.  I,  the  cutting  off  a  nofe,  or  cutting  off  or 
difabling  any  hmb  or  member,  b  made  felony  without 
benefit  of  clergy  :  Mayhem  is  commonly  tried  by  the  juf 
iices  infpcaing  the  party  :  And  if  they  doubt  whether  it 
be  a  mayhem,  or  not,  they  ufe  to  take  the  opinion  of 
fome  able  chirurgeon  in  the  point.  The  Grand  Cnjiu- 
mary  of  Normandy,  cap.  6.  calls  it  mahaignium,  and  the 
Canonijh,  Membri  mutilationem  ;  but  all  agree,  that  it  is 
the  lofs  of  a  member,  or  the  ufe  thereof;  and  Alembrum, 
CaJJan.  de  Conf.  Burg.  pag.  168.  defines  thus,  Eji  pars 
corporis  habens  dejihiatam  operationem  in  corpore.  Ste  Skene 
De  verborum  Significatione,  verba  Mjchanium.  See  Co. 
en  Lift.  lib.  II.  cap.  II,  feff.  194.  Homo  Makemiatus,  a 
man  maimed  or  wounded.  By  the  old  Englijh  law  there 
lay  an  appeal  for  maihem  or  wilful  wounding  :  When  it 
was  laid  to  the  ciiarge  of  the  defendant  or  appellee,  that 
he  did  it  nequiter  in  felonia,  i.  e.  malicioufly,  and  with  an 
evil  or  felonious  intent  :  And  the  appellant  did  offer  Dif- 
ralionareverfus  cum,ficut  homo  maihemiatus,  prout  curia  Do- 
mini Regis  cor.ftderaverit.  Vid.  Bradon,  lib.  3.  cap.  24. 
n.  I,  2.      Cowell,  edit.    1727. 

Maihem  is  by  others  defined  to  be  an  hurt  done  to  a 
man's  body,  whereby  he  is  rendered  lefs  able  in  fighting, 
either  to  defend  himfelf,  or  annoy  his  adverfary  ;  fuch  as 
the  cutting  off,  difabling,  or  weakening  a  hand  or  finger, 
ftriking  out  an  eye  or  fore-tooth,  or  caflration,  iSc.  and 
thefe  are  properly  faid  to  be  maihems,  and  to  come  under 
the  notion  of  felonies ;  but  the  cutting  ofFan  ear  or  nofe 
are  faid  not  to  be  properly  maihems,  becaufe  they  do  not 
•weaken  a  man,  but  only  disfigure  him.  Co.  Lit.  126, 
128.     3/«y?.  62,  118.      I  Hawk.  P.C.  III. 

By  the  old  Common  law,  caftration  was  punifhed  with 
death,  and  other  maihems  with  the  lofs  of  member  for 
member  ;  but  of  latter  days  maihem  was  punifhable  only 
by  fine  and  imprifonment.     Brail.  144.     3  ^"J^-  62* 

And  by  the  flatute  22  y  23  Car.  2.  cap.  1.  it  is  en- 
afled,  "  That  if  any  perfon  (hall  on  purpofe,  and  of 
malice  forethought,  and  by  lying  in  wait,  unlawfully  cut 
out,  or  difable  the  tongue,  put  out  an  eye,  flit  the  nofe, 
cut  off  a  nofe  or  lip,  or  cut  off  or  difabls  any  limb  or 
member  of  any  fubjeft  of  his  Majefty,  with  intention  in 
fo  doing  to  maim  or  disfigure,  in  any  the  manners  before 
mentioned,  fuch  his  Majefly's  fubject,  that  then,  and 
in  every  fuch  cafe,  the  perfon  or  perfons  fo  offending, 
their  counfellors,  aiders  and  abettors,  knowing  of  and 
privy  to  the  offence  as  aforefaid,  {hall  be  and  are  by  the 
faid  ftatute  declared  to  be  felons,  and  (hall  fuffer  death 
as  in  cafes  of  felony  without  benefit  of  clergy." 

Piovided,  that  no  attainder  of  fuch  felony  (hall  extend 
to  corrupt  the  blood,  or  forfeit  the  dower  of  the  wife,  or 
the  lands,  goods  or  chattels  of  the  offender. 

If  a  man  attack  another  of  malice  fore-thought,  in 
order  to  murder  him  with  a  bUl,  or  any  other  fuch-like 
inftrument,  which  cannot  but  endanger  the  maiming  him, 
and  in  fuch  attack  happen  not  to  kill,  but  only  to  maim 
him,  he  may  be  inditSted  on  this  ftatute,  together  with 
all  thofe  who  were  his  abettors,  (sfc.  and  it  (hall  be  left 
to  the  jury  on  the  evidence,  whether  there  was  a  defign 
to  murder  by  maiming,  and  confequently  a  malicious  in- 
tent to  maim,  as  well  as  to  kill ;  in  which  cafe  the  of- 
fence is  within  the  Ifatute,  tho'  the  primary  intention  was 
murder.  State  Tr.  vol.  6.  fo.  211.  So  ruled  in  Cooke's 
trial,  who  together  with  Woodburne  was  condemned  and 
executed  at  Suffolk  aflifes,  8  Geo.  1.  for  flitting  the  nofe 
of  Mr.  Crifpe. 

Spaii  intlUtttO,  An  old  may-game  or  ludicrous  cuftom 
for  the  prieft  and  people  in  proceffion  to  go  to  fome 
adjoining  wood  on  a  may-day  morning,  and  return  in  a 
fort  of  triumph,  with  a  may-pole,  boughs,  flowers,  gar- 
lands, and  fuch  like  tokens  of  the  fpring.  There  was 
thought  to  be  fo  much  heathen  vanity  in  this  praftice, 
that  it  was  condemned  and  inhibited  within  the  diocefe  of 
Limcln,  by  the  good  old  exemplary  bi(hop  Grojlhead.  — 
Faciunt  etiam,  ut  audivimus,  clerici  ludos  quos  vacant  in- 
dudlionem  maii,  (sf  feftum  autumni,  {3"  laid  fcotales,  quod 
nullo  mode  vos  latere  pcffit.     Si  vejira  prudentia  fuper  hiis 
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diligenter  inrjuireret. Rob.  GrofTeteff,  Epifcopi  Line. 

Epiff.  apud  Append,  ad  Fafciculum,  p.  382. 

(©ail,  (Macula,)  A  coat  of  mail  ;  it  is  called  mail., 
from  the  French  maille,  which  fignified  a  fquare  figure, 
or  the  fquare  hole  of  a  net.  So  mnille  de  haubergeons  is 
a  coat  of  mail,  becaufe  the  links  or  joints  in  it  refembled 
tlie  fqL'ares  of  a  net.  Alail'c,  with  a  double  IL  r;:;nifies 
a  round  ring  of  iron  ;  frf  ni  hence  the  play  of  Pail-malty 
from  palla  a  ball,  and  the  round  ring  through  which  it 
is  to  pjfs.     Covjell,  edit.  1727. 

?l?aile.    Anciently  a   kind  of  money.     Id.   ib.      See 

^lU'latK^mailf. 

SPailCS,  Silver  half-pennies.  In  g  Hen.  5.  bv  in- 
denture in  the  mint,  a  pound-weight  of  old  Jierling  was 
to  be  coined  into  three  hundred  and  fixty  fterlings  of 
pennies,  or  feven  hundred  and  twenty  mailes,  or  one 
thoufand  four  hundred  and  forty  farthings.  See  Lovmdtit 
EJfays  upon  Coins,  p.  38. 

iPaiming,  Cutting  out  tongues,  maiming,  yc.  made 
felony,  5  Hen.  4.  c.  5.  Cutting  off  the  ears  of  a  man, 
or  the  tongue  of  a  beaft-,  punifhed  with  treble  damages, 
and  10/.  fine,   37  Hen.  8.   c.  4.  feSl.^. 

£!3atnal),  A  falfe  oath,  perjury. Si  nolit  abfurare, 

emend et  ipfiim   mainad,  id  ejl,  perjurium  dupUcitcr.—^— 
Leg.  Inas  Regis,  c.  34. 

^ainC^pnjtC,  (In  mmu  portatum,)  Is  a  fmall  trib 
commonly  of  loaves  of  bread,  which  in  fome  places  tbij 
parifhioners  pay  to  the  reflor  of  their  church,  in  recon 
pence  for  certain  tithes.     Cowell,  edit.  1727. 

Mainour,  or  a^anotlC,  or  Cpcinour,  (from  the  Frenti 
manier,  i.  tnanu  traUare,)  In  a  legal  fenfe  denotes  tl] 
thing  that  a  thief  taketh  away,  or  ftealeth.  As  to  bi 
taken  with  the  mainour,  PL  Cor.  fol.  179.  is  to  be  take! 
with  the  thing  ftolen  about  him  :  And  again,  fol.  19^ 
it  was  prefented,  that  a  thief  was  delivered  to  the  flierij 
or  vifcount,  together  with  the  mainour:  And  again,  /iJ 
186.  If  a  man  be  indidled,  that  he  felonioufly  flole  th« 
goods  of  another,  where,  in  truth,  they  are  his  owi 
goods,  and  the  goods  be  brought  into  the  court  as  th 
mainour;  and  it  be  demanded  of  him,  what  he  faith  t« 
the  goods,  and  he  difclaiin  them  ;  though  he  be  acquittet 
of  the  felony,  he  fliall  lofe  the  goods :  And  again,  foi^ 
149.  If  the  defendant  were  taken  with  the  manour,  ani 
the  manour  be  carried  to  the  court,  they,  in  ancitnt  times 
would  arraign  him  upon  the  manour  without  any  appeal  o\ 
indi(Sfment.     Cowell,  edit.  1727. 

SpatnpcniablC,  That  may  be  let  to  bail,  bailable 
and  what  perfons  are  bailable  appears  in  the  ftatute  0 
JVeJim.  1.  cap.  15.  made  anno  3  Edw.  I.     See  HBatl, 

iPaiupCfnOjS,  (Manucaptarcs,)  Are  thofe  perfons  tf 
whom  a  perfon  is  delivered  out  of  cuftody  or  prifon,  an«' 
they  become  fecurity  for  him,  either  for  appeararjte  01 
fatisfadlion  ;  they  are  called  ManucaptoreSy  becauffe  thej 
do  it  as  it  were  manu  capere  &  ducere  captivum  e  ctt/lfdU 
vel prifona.  And  the  prifoner  is  faid  to  be  delivered  to  Aui! 
from  the  words  of  the  bail-piece,  viz.  A.  B.  i^c,  tradiit 
in  ballium  J.  D.  &  R.  R.  t^c.     See 

fipainpjifC,  (Manucaptio,)  Is  compounded  of  tw( 
French  words,  viz.  main,  manus,  pris,  captus:  It  fignifie 
in  our  law,  the  taking  or  receiving  a  man  into  frieudh 
cuftody,  that  otherwife  is  or  might  be  committed  to  pri- 
fon, upon  fecurity  given  for  his  forthcoming  at  a  <liy  af 
figned  :  And  they  that  thus  undertake  for  any,  are  callet 
Mainpernors,  becaufe  they  do  receive  him  into  thei; 
hands,  Staundf.  PL  Cor.  fol.  178.  from  hence  comes  th* 
word  mainpernable,  which  denotes  him  that  may  thus  ht 
bailed  ;  for  in  many  cafes  a  man  is  not  mainpernable 
whereof  fee  Bro.  tit.  Mainprife  per  totum,  and  F.  N.  B 
fol.  249.  Manwood  in  his  Foreji  Latm,  pag.  167.  make 
a  great  difference  between  bail  and  mainprife ;  for  he  tha 
is  mainprifed  (faith  he)  is  always  faid  to  be  at  large,  ati< 
to  go  at  his  own  liberty  out  of  ward  until  the  day  of  hi 
appearance  ;  but  otherwife  it  is,  where  a  man  is  let  to  bat 
to  four  or  two  men  by  the  Lord  Chief  Jujlice  in  eyre  o 
the  foreft,  or  any  other  judge,  until  a  certain  day;  fo 
there  he  is  always  accounted  by  the  law  to  be  in  their  wan 
and  cuftody  for  the  time  :  And  they  may  if  they  will 
keep  him  in  ward  or  in  prifon  all  th»t  time,  or  otherwif 
at  their  will ;  fo  that  hfi  chat  is  fo  bailed,  (hall  rot  b 

fai- 
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'aid  by  the  law  to  be  at  large,  or  at  his  own  liberty : 
hus  far  Manivood.  The  Mirror  of  Jujlices  diftinguifhing 
)etween  pledges  and  mainpernors,  faith,  that  pledges  are 
nore  general,  and  that  mainpernors,  are  body  for  body, 
ib.  2.  cap.  De  Tvefpafs  Venial,  and  lib.  3.  cop.  Des 
^ledges  iJ  Mainpernors.  When  mainprife  may  be  granted 
ind  when  not,  fee  C?-omp.  Jujl.  of  Peace,  fol.  1 36,  and 
141.  and  Lamb.  Eiren.  lib.  3.  cap.  2.  pag.  336,  337, 
Jig,  33g,  340.  See  alfo  Britton,  fol.  37.  cap.  Des 
°ledges  i$  Mainpernors.  Laftly,  the  Mirror  of  Jujlices 
aitb,  that  pledges  are  thofe  that  bail  or  redeem  any  thing 
)ut  the  body  of  a  man,  but  mainpernors  are  thofe  that 
fee  the  body  of  a  man  ;  and  therefore  that  pledges  belong 
iroperly  to  real  and  mix'd  anions,  and  mainpernors  to 
)erfonai.     Coivell,  edit,  i-ji-j.     See  JSatl. 

^atuDDOJU,  In  the  North,  fignifies  as  much  as  for- 
worn.     Bro-wnl.  Rep.  4.      Hob.  Rep.  8. 

fDatUtatUCt,  Is  he  that  fupports  or  feconds  a  caufe  de- 
ending  in  fuit  between  others,  either  by  difburfing  money, 
r  making  friends  for  either  party.     Stat.    19  Hen.  7. 

op.  14.  .        ^ 

i  J^intcnailfC,  (Manutentio,  and  manutenentta,)  Sig- 
lifies  the  upholding  of  a  caufe  or  perfon,  either  by  word, 
iTtiting,  countenance  or  deed  ;  metaphorically  drawn  from 
iccouring  a  young  child,  that  learns  to  go  by  one's  hand  : 
n  law  it  is  taken  in  the  worft  fenfe,  as  appears  by  32 
{.  8.  <r.  9.  And  when  a  man's  a£t  in  this  kind  is  by 
iw  accounted  maintenance,  and  when  not,  fee  Brooke, 
t.  Alaintenance,  and  Kiichin,  fol.  202.  and  F.  N.  B,  fol. 
2.  and  Cromp.  Jurifd.  fol.  38.  The  writ  that  lies 
jainft  a  man  for  this  offence,  is  called  Maintenance. 
ee  Co.  on  Lilt.  fol.  368.  Special  maintenance,  Kiichin, 
<1.  204.  feemetli  to  be  maintenance,  mofl  properly  fo 
;rmed.     Cotvell,  edit.  1727. 

Maintenance  in  general,  is  defined  by  others  an  un- 
iwful  taking;  in  hand,  or  upholding  of  quarrels,  or  fides, 
)  the  difturbance  or  hinderance  of  common  right,  and 

faid  to  be  twofold.     Co.  Lit.  368.  b.    2  Injl.  208,  212. 

Hawk,  P.  C.  249.  Firft,  Ruralis,  or  in  the  country ; 
!  where  one  affifts  another  in  his  pretenfions  to  certain 
;nds,  by  taking  or  holding  the  pofTeffion  of  them  for  him  by 
irce  or  fubtilty  ;  or  where  one  ftirs  up  quarrels  and  fuits 
1  the  country,  in  relation  to  matters  wherein  he  is  no 

ay  concerned  ;  and  this  kind  of  maintenance  is  punifli- 
jle  at  the  King's  fuit  by  fine  and  imprifonment,  whe- 
ler  the  matter  in  difpute  any  way  depended  in  plea  or 
Dt ;  but  it  is  faid  not  to  be  aflionable.     Co.  Lit.  368. 

In/l.  213.  2  Roll.  Mr.  115.  Secondly,  Curialis,  or 
1  a  court  of  juftice,  where  one  ofEcioufly  intermeddles 
1  a  fuit  depending  in  any  fuch  court,  which  no  way  be- 
)ngs  to  him,  by  afTifting  either  party  with  money,  or 
therwife,  in  the  profecution  or  defence  of  any  fuch  fuit. 

/«/?.  212.  2  Roll.  Jbr.  115.  Of  this  fecond  kind  of 
(laintenance  there  are  faid  to  be  three  fpecies,  ift,  Where 
ne  maintains  one  fide  to  have  part  of  the  thing  in  fuit, 
vhich  is  called  champerty;  and  for  which  fee  Cljampcrtp. 
'.dly,  Where  one  laboureth  a  jury,  which  is  called  em- 
racery,  and  for  which  fee  dEmbjaCCrp.  3dly,  Where 
me  maintains  another  without  any  contra(9  to  have  part 
if  the  thing  in  fuit,  which  generally  goes  under  the  com- 
non  name  of  maintenance. 

,  I.  What  /hall  be  deemed  aiis  of  maintenance ;  and  in 
\u)bat  refpeils  fome  fuch  aiis  may  be  jujlified. 

2.  How  maintenance  is  refirained  and  punifhed  by  the 
Common  law,  and  by  Jiatute. 
I    3.  Offence  of  buying  or  felling  pretended  iitUs, 

t.  What  Jhall  be  deemed  aSis  of  maintenance  ;  and  in 
what  refpeits  fome  fuch  ails  may  be  jujiified. 

It  is  faid,  that  not  only  he,  who  aflifts  another  with 
money  in  his  caufe,  as  by  retaining  counfel  for  him,  or 
otherwife  bearing  him  out  in  the  whole,  or  part  of  the 
expence,  but  alfo  he  who,  by  his  friendfhip  or  intereft, 
faves  him  that  expence,  v.'hich  otherwife  he  may  be  put 
to,  is  guilty  of  maintenance  ;  as  where  one  perfuades,  or 
but  endeavours  to  perfuade  a  man  to  be  of  counfel  for 
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another  gratis.  Sro.  Maint.  7,  14.  2  Roll.  Abr.  118. 
I  Hawk.  P.  C.  249. 

Alfo  it  feems  to  be  an  a£t  of  maintenance  to  open 
evidence  to  the  jury,  or  to  give  evidence  oflicioufly  wiUi- 
out  being  called  upon  to  do  it,  or  to  fpeak  in  a  caufe  as 
one  of  counfel  with  the  party,  or  to  retain  an  attorney 
for  him ;  and  fome  have  faid,  that  it  is  maintenance  even 
barely  to  go  along  with  him  to  enquire  for  a  perfon  learned 
in  the  law.  Hetl.  78,  79.  Cro.  Eliz.  735.  1  Roll. 
'^^''-  593-     2  Roll.  Abr.  118. 

It  feems  to  be  maintenance  for  a  man  of  great  power 
and  intereft  to  fay  publickly,  that  he  will  fpend  20/.  oa 
one  fide,  or  that  he  will  give  20/.  to  labour  the  jury; 
and  it  bath  been  faid  to  be  maintenance  for  fuch  a  perfon 
to  come  to  the  bar  with  one  of  the  parties,  and  fland  by 
him  while  his  caufe  is  tried,  without  faying  any  thing: 
But  a  promife  to  maintain  another  is  not  maintenance, 
unlefs  it  be  in  refpeft  of  the  publick  manner  in  which  it 
is  made,  or  the  power  by  whom  it  is  made,  i  Hawk. 
P.  C.  250.  and  feveral  authorities  there  cited. 

It  is  faid  to  be  maintenance  for  a  juror  to  foiicit  a  judge 
to  give  judgment  according  to  the  verdi£l ;  but  it  feems 
to  be  no  maintenance  for  a  juror  to  exhort  his  companions 
to  join  with   him  in  fuch  a  verdi(Sl  as  he  thinks  right. 

1  Hawk.  P.  C.  250. 

It  feems  to  be  no  maintenance  for  a  man  to  give  an- 
other friendly  advice  what  action  is  proper  for  him  to 
bring  for  fuch  a  debt;  or  what  method  is  fafeft  to  free 
him  from  fuch  an  arreft ;  or  what  counfellor  or  attorney 
is  likely  to  do  his  bufinefs  mofl:  efFe<£tualiy ;  for  it  woull 
be  extremely  hard  to  make  fuch  neighbourly  adts  of  kind- 
nefs,  which  feem  rather  commendable  than  blame- worthy, 
to  come  under  the  notion  of  maintenance ;  which  alwajs 
feems  to  imply  a  contentious  and  over-bufy  intermeddling 
with  other  mens  matters,  in  which  refpedl  it  is  fo  highly 
criminal ;  yet  it  is  faid,  that  a  man  of  great  power,  not 
learned  in  the  law,  may  be  guilty  of  maintenance,  by 
telling  another,  who  afks  his  advice,  that  he  has  a  good 
title.     1  Hawk.  P.  C.  250. 

It  is  no  maintenance  to  give  a  man  money,  who  has 
no  fuit  then  depending,  unlefs  it  plainly  appear  that  it 
was  given  with  a  defign  to  aflifl  him  in  a  fuit  intended, 
which  fuit  is  afterwards  aftually  brought,     i  Haw.  P.  C. 

2  SO. 

It  is  as  much  an  a£l  of  maintenance  to  fupport  a  man 
after  judgment  given,  as  to  do  it  hr-nging  the  plea. 
1  Hawk.  P.  C.  250. 

It  feems  clear,  that  not  only  thofe  who  have  an  actual 
intereft  in  the  thing  in  variance,  as  thofe  who  have  a 
reverfion  expeilant  on  an  eflate-tail,  or  on  a  leafe  for 
life  or  years,  i^c.  but  alfo  thofe  who  have  a  bare  contin- 
gency of  an  intereft  in  the  lands  in  queftion,  which  pof- 
fibly  may  never  come  in  effe,  and  even  thofe  who,  by 
the  a£l  of  God,  have  the  immediate  pofllbility  of  fuch  an 
intereft,  as  heirs  apparent,  or  the  hufband  of  fuch  heirs, 
tho'  it  be  in  the  power  of  others  to  bar  them,  may  law- 
fully maintain  another  in  an  a£lion  of  trefpafs,  concerning 
fuch  lands  ;  and  if  a  plaintiff,  in  an  a£lion  of  trefpafs, 
alien  the  lands,  the  alienee  may  produce  evidence  to  prove 
that  the  inheritance,  at  the  time  of  the  a£lion,  was  in  the 
plaintiff,  becaufe  the  title  is  now  become  his  own.  2 
Roll.  Abr.  lis,  ii-J-     2  InJl.  si>A'     Bro.  Maint.  2^,  S3- 

Alfo  he  who  is  bound  to  warrant  lands  may  lawfully 
maintain  the  tenant  in  the  defence  of  his  title,  becaufe 
he  is  bound  to  render  other  lands  to  the  value  of  thofe 
that  fhall  be  evifled.     Bro.  Maint.  51. 

Alfo  he  who  has  an  equitable  intereft  in  lands  or  goods, 
or  even  in  a  chofe  in  aftion,  as  a  cejiui  que  trvfi,  or  a 
vendee  of  lands,  isic.  or  an  aflignee  of  a  bond  for  a  good 
confideration,  may  lawfully  maintain  a  fuit  concerning  the 
thing  in  which  he  hath  fuch  an  equity  ;  and  from  the 
fame  ground  it  feems  plainly  to  follow,  that  the  granice  of 
a  reverfion  for  good  confideration  might,  without  any  at- 
tornment, maintain  the  tenant  of  the  land,  before  the 
ftatute  4isf  5  Ann.  which  makes  fuch  attornment  necdlefs. 
A/cy  99,  100.     Moor  620.     Cro.  E/iz.  SS^-     i  S/d.  21  j. 

Wherever  any  perfons  claim  a  common  intereft  in  the 
fame  thing,  as  in  a  way,  church-yard  or  common,  fs'c. 
by  the  fame  title,  they  may  maintain  one  another  in  a  fuit 

concerning 
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concerning  fuch  thing  ;  and  a  man's  bail  may  take  care 
to  have  his  appearance  recorded  ;  but,  as  feme  fay,  they 
cannot  fafely  intermeddle  farther.      I  Hawk.  P.  C.  252. 

Whoever  of  kin,  or  godfather  to  either  of  the  par- 
tie?,  or  related  by  any  kind  of  affinity  ftiU  continuing, 
may  lawfully  ftand  by  at  the  bar  and  counfel  him,  and 
pray  another  to  be  of  counfel  for  him  ;  but  cannot  law- 
fully lay  out  his  money  in  the  caufe,  unlefs  he  be  either 
father  or  fon,  or  heir  apparent  to  the  party,  or  huftiand 
of  fuch  an  heirefs.      2  Iti/i.  564.      I  Iz'awi.  P.  C  252. 

Not  only  the  adlual  lord,  but  alfo  the  ce/iui  que  uje  of 
a  feiwnory,  may  come  with  the  tenant  to  a  trial  in  an 
aflife  againlt  him,  and  ftand  by  him,  and  afTift  him,  and 
alfo  pray  the  flierifF  to  return  an  indifferent  jury  ;  and 
it  feenis  a  plaufible  opinion,  that  he  may  alfojultify  laying 
out  his  money  in  defence  of  his  tenant's  title:  Alfo  the 
lord  of  a  town  may  maintain  the  inhabitants  in  an  adlion, 
wherein  the  right  to  their  common  burying-place  is  quef- 
tioned,  by  (hewing  authentick  evidence  of  it  to  the  jury. 
Co.  Lit.  101,  384.     2  Rol.  Abr.  116,   117. 

A  tenant  may  lawfully  come  with  his  lord,  and  fland 
with  him  at  a  tiial.      i  Hawk.  P.  C.  253. 

A  mafter  may  go  along  with  his  fervant,  or  with  his 
domeftick  chaplain,  to  retain  counfel  ;  alfo  he  may  pray 
one  to  be  of  counfel  for  him,  and  may  go  with  him,  and 
iland  with  him,  and  aid  him  at  the  trial,  but  ought  not 
to  fpeak  in  court  in  favour  of  his  caufe  ;  alfo  if  the  fer- 
vant be  arrefted,  the  mafter  may  aflift  him  with  .money 
to  keep  him  from  prifon,  that  he  may  have  the  benefit  of 
his  fervice  ;  but  the  mafter  cannot  fafely  lay  out  money 
for  the  fervant  in  a  real  aftion,  unlefs  he  have  fome  of 
his  wages  in  his  hands ;  but  thofe,  with  the  fervant's 
confent,  he  may  fufely  difburfe.  Bto.  Alaint.  44,  52, 
//i7/^y  79.     AfoorSi4: 

A  perfon  retained  generally  as  a  fervant,  and  not  for 
a  particular  occafion  only,  may  lawfully  ride  about  to 
fpeed  his  mailer's  bufinef«,  and  may  go  to  counfel  for 
him,  and  fliew  his  evidence  to  the  counfel,  or  to  the 
jury,  and  fland  by  him  at  a  trial,  but  cannot  lawfully 
lay  out  his  own  money  in  the  fuit.  I  Hawk.  P.  C.  253. 
Any  one  may  lawfully  give  money  to  a  poor  man  to 
enable  him  to  carry  on  his  fuit;  alfo  any  one  may  law- 
fully go  with  a  foreigner  who  cannot  fpeak  EngUJh  to 
a  counfellor,  and  inform  him  of  his  cafe.     Bro,  Maint. 

A  counfellor  having  received  his  fee,  may  lawfully  fet 
forth  his  client's  caufe  to  the  beft  advantage ;  but  can  no 
more  juftify  giving  him  money  to  maintain  his  fuit,  or 
threaten  a  juror,  than  any  other  perfon.  2  Itift,  564. 
2  Rol.  Abr.  1 1 6. 

Alfo  an  attorney  fpecially  retained  may  lawfully  pro- 
fecute  or  defend  an  adtion  in  the  court  wherein  he  is  an 
allowed  attorney,  and  lay  out  his  own  money  in  the  fuit, 
and  maintain  an  aflion  againft  his  client  for  the  money 
fo  laid  out  by  virtue  of  the  retainer,  without  any  fpecial 
promife  ;  alfo  an  attorney  fo  retained  may  in  like  manner 
maintain  his  client  in  a  court  wherein  he  is  an  allowed 
attorney  ;  but,  as  fome  fay,  cannot  have  an  aftion  for 
the  money  laid  out  in  tlie  fuit,  without  a  fpecial  pro- 
mife ;  but  an  attorney  who  maintains  another  is  no  way 
juftified  by  a  general  retainer,  to  profecute  for  him  in  all 
caufes ;  neither  can  an  attorney  lawfully  carry  on  a 
caufe  for  another  at  his  own  expence,  with  a  promife 
never  to  expeft  a  re-payment ;  and  it  is  queftionable, 
whether  folicitors  who  are  no  attornies  can  in  any  cafe 
lawfully  lay  out  their  own  money  in  another's  caufe. 
Kilw.  50.  2  Inji.  564.  JVmch  52.  i  Jon.  208. 
Cro.  Car.  159.      3  Mod.  98. 

But  counfellors  and  attornies  ufing  deceitful  pra£tlce  in 
maintenance  of  their  client's  caufes  are  punifhable  by 
the  Common  law,  as  well  as  by  the  ftatute  of  IP'eJlm.  i. 
cap.  28.  which  ena(5ts,  "  Tliat  if  any  ferjeant,  pleader 
or  other,  do  any  manner  of  deceit  or  collufion  in  the 
King's  court,  or  confent  unto  it  in  deceit  of  the  court,  or 
to  beguile  the  court  or  the  party,  and  thereof  be  attain- 
ted, he  fliall  be  imprifoned  for  a  year  and  a  day,  and 
from  thenceforth  fliall  not  be  heard  to  plead  in  that  court 
for  any  man  ;  and  if  he  be  no  pleader,  he  (hall  be  im- 
prifoned in  like  manner  by  the  fpace  of  a  year  and  a  day 
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at  the  leaft ;  and  if  the  trefpafs  require  greater  puniih- 
ment,   it  (hall  be  at  the  King's  plea.      2  Inji.  215. 

It  is  an  ofFence  within  this  (fatute  for  an  attorney  tc 
fue  out  an  habere  facias  feifmam.,  falfly  reciting  a  reco- 
very where  there  was  none,  and  by  colour  thereof  to  pui 
the  fuppofed  tenant  in  the  aflion  out  of  his  freehold 
Dyer  249.  fi.  84.      2  InJi.  215. 

Alfo  it  is  an  nfFence  within  the  (latute  to  bring  a  pra- 
cipe  againft  a  poor  man,  having  nothing  in  the  land,  or 
purpofe  to  ouft;  the  true  tenant ;  or  to  procure  an  attor- 
ney to  appear  for  a  man,  and  confefs  a  judgment  with- 
out any  warrant  ;  or  to  plead  a  falfe  plea,  known  to  bt 
utterly  groundlefs,  and  invented  merely  to  delay  juflice. 
and  to  abufe  the  court.     2  hi/i.  215. 

2.  How  maintenance  is  reflrained  and  punijhed  hj  thi 

Common  laiv,  and  by  Jlaiute. 

By  the  Common  law,  all  unlawful  maintainers  an 
not  only  liable  to  render  damages  in  an  aftion  at  the  fuii 
of  the  party  grieved,  but  may  alfo  be  indi£led  and  fined, 
and  imprifoned,  ^c.  and  it  feems  that  a  court  of  recon 
may  commit  a  man  for  an  aft  of  maintenance  in  thi 
face  of  the  court.  2  Rol.  Abr.  114.  2  InJ},  208 
Hetley  79. 

By  the  i  Ed.  3.  cap.  14.  and  20  Ed.  3.  cap.  4.  it  i 
enaded.  That  none  of  the  King's  minifters,  nor  n( 
great  man  of  the  realm,  by  himfelf  nor  by  other,  b' 
fending  of  letters  nor  otherwife,  nor  none  other  grea 
nor  fmall,  fiiall  take  upon  them  to  maintain  quarrels  no 
parts  in  the  country  to  the  dilturbance  of  common  right 
And  by  the  i  Ric.  2.  cap.  7.  it  is  enafted,  "  Tha 
no  perfon  whatfoever  (hall  take  or  fuftain  any  quarrel  b 
maintenance  in  the  country  or  elfewhere,  on  grievov 
pain ;  that  is  to  fay,  the  King's  counfellors  and  great  ol 
ficers,  on  a  pain  that  (hall  be  ordained  by  the  King  him 
felf  by  the  advice  of  the  lords  of  this  realm  ;  and  otht 
officers  of  the  King,  on  pain  to  lofe  their  offices,  and  t 
be  imprifoned,  and  ranfomed,  ISc.  and  all  other  pei 
fons,  on  pain  of  imprifonment  and  ranfom,  ^c. 

In  the  conftru£lion  of  thefe  ftatutes  the  followir 
points  have  been  holden. 

That  nul  tiel  record  is  a  good  plea  to  an  aflion  c 
thefe  ftatutes,  by  which  it  appears,  that  they  extend  ni 
to  the  taking  out  an  original,  which  is  never  returnei 
but  they  extend  as  well  to  maintenace  in  a  court  barer 
as  to  maintenance  in  a  court  of  record  ;  neither  is 
material  whether  the  plaintiff  in  the  adlion,  whetei 
there  was  fuch  maintenance,  were  nonfuited  or  recovt 
red  ;  but  it  is  faid,  that  none  of  the  ftatutes  of  mainte 
nance  extends  to  the  fpiritual  court,  i  Hawk,  P.  C 
136-7. 

He  who  fears  that  another  will  maintain  his  adver 
fary,  may,  by  way  of  prevention,  have  an  origins 
grounded  on  thefe  ftatutes,  prohibiting  him  to  do  ii 
1  Hawk.  P.  C.  156. 

By  the  32  Hen.  8.  cap.  9.  No  perfon  (hall  unlaw 
fully  maintain  or  caufe  or  procure  any  unlawful  main 
tenance  in  any  fuit  in  any  of  the  King's  courts,  wher 
any  perfon  (hall  have  authority  by  the  King's  com 
roiffion,  patent  or  writ  to  hold  plea  of  lands,  or  to  exa 
mine,  hear  or  determine  any  title  of  lands,  iJc.  and  ni 
perfon  (hall  unlawfully  maintain,  for  maintenance  of  an 
fuit  or  plea,  any  perfon  or  perfons,  or  embrace  any  free 
holders  or  jurors,  or  fuborn  any  witnefles  by  letters,  re 
wards  or  promifes,  or  any  other  finifter  means,  to  main 
tain  any  matter  or  caufe,  or  to  the  difturbance  of  juftice 
isfc.  on  pain  of  10/.  one  moiety  to  the  King,  the  othe 
to  the  informer. 

In  an  information  thereon  it  is  not  fufHcient  to  fay 
that  the  defendant  maintained  the  party,  without  addini; 
that  he  did  it  unlawfully  ;  neither  is  it  fufficient  to  fay 
that  a  bill  was  exhibited,  without  further  fliewing  that 
plea  was  depending,      i  Hank.  P.  C.  258. 

3.  Off'ence  of  buying  or  felling  pretended  iitles. 

It  feems  an  high  ofFence  at  Common  law,  as  plain! 
tending  to  oppreflion,  for  a  man  to  buy  at  an  under  rat 
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a  doubtful  title  known  to  be  difputed,  to  the  intent 
that  the  buyer  may  carry  on  the  luit,  which  the  feller 
doth  not  think  it  worth  his  while  to  do;  and  it  feems 
not  material  whether  the  title  be  good  or  bad ;  or 
■whether  the  feller  were  in  pofleffion  or  not,  uiilefs  the 
poffeffion  were  lawful  and  uncontefted.  Moor  751.  fl. 
jojr.     Hob.  115.     Plow.  80. 

Aifo  by  the  1  R.  2.  cap.  9.  reciting,  that  many  per- 
fons  having  true  title  to  lands,  l^c.  were  wrongfully  de- 
Jayed,  by  means  that  the  defendants  did  make  gifts  and 
feoffments  of  their  lands  in  debate,  and  of  their  goods 
to  great  men,  againft  whom  the  faid  purfuants  durft  not 
make  their  purfuits ;  and  alfo  that  many  perfons  ufed  to 
difleife  others,  and  anon  to  make  feoffments  fometimes  to 
great  men  to  have  maintenance,  and  fometimes  to  per- 
fons unknown,  to  the  intent  to  delay  the  faid  difleifees, 
l^c.  and  therefore  it  is  enabled,  "  That  no  gift  or  feofF- 
ment  of  tenements  or  goods  be  made  by  fuch  fraud  or 
maintenance,  and  that  if  any  be  fo  made,  they  {hall  be 
holden  for  none ;  and  that  the  faid  difleifees  (hall  recover 
againft  the  firft  difTeifor  their  lands  and  damages,  without 
having  regard  to  fuch  alienations,  {o  that  they  commence 
:heir  fait  within  a  year  after  the  difTeifin." 

It  is  further  enaded  by  32  Hen.  8.  c.  g.  "  That  no 
)erfon  fhall  bargain,  buy  or  fell,  or  by  any  means  obtain 
iny  pretended  rights  or  titles,  or  take  promife,  grant  or 
:ovenant  to  have  any  right  or  title  to  any  heieditaments, 
inlefs  the  feller,  ^c.  his  anceftors,  or  they  from  whom 
le  claims,  have  been  in  poflcflion  of  the  fame,  or  of  the 
qveifion  or  remainder  thereof,  or  take  the  rents  or  pro- 
Tts  thereof  for  one  whole  year  next  before  the  faid  bar- 
;ain  and'  fale,  i^c.  on  pain  that  fuch  feller  (hall  forfeit 
he  whole  value  of  the  hereditaments  fo  fold,  and  the 
luyer  or  taker,  knowing  the  fame,  fliall  forfeit  the  va- 
ue  of  the  hereditaments  fo  by  him  bought  or  taken  ;  the 
ne  half  of  the  faid  forfeitures  to  be  to  the  King,  the 
ther  to  him  who  will  fue,  whether  freehold  or  copy- 
old.  SfCo.  26.  a.  Co.  Lit.  369.  b.  Moor  655.  and 
herefore  the  plaintiff  in  this  aftion  muft  (hew  the  value 
t  the  time  of  the  bargain.     Cro.  Car.  233. 

But  it  is  provided.  That  it  (hall  be  lawful  for  any  per- 
)n,  being  in  lawful  po/Teflion,  by  taking  of  the  yeaily 
irm-rents,  or  profits  of  any  hereditaments  to  buy  or 
it,  by  any  reafonable  means,  the  pretended  right  or  title 
f  any  other  perfon  to  the  fame. 

Provided,  That  no  one  (hall  be  charged  with  thefe  pe- 
alties,  unlefs  he  be  fued  within  one  year  after  the  of- 
:nce. 

In  the  conftruition  of  this  fiatute  the  following  opi- 
ions  have  been  holden. 

That  the  ftatute  being  publick,  there  is  no  need  to  re- 
ite  it  in  an  a£lion  brought  upon  it ;  but  if  you  take  up- 
n  you  to  reci:e  it,  a  material  mifrecital  will  be  fatal. 
.(■/.  Rtp.  369.     Plo-M.  84.     Cro.  Car.  233.     Dyer  74. 

In  an  adioty  againft  the  buyer  of  a  pretended  title,  it  muft 
xprefsly  appear,  that  the  defendant  knew  that  the  feller 
ad  not  been  a  year  in  pofTe-Tion  ;  but  in  fuch  an  adiion 
y  the  buyer,  the  contrary  muft  exprefsly  appear  j  for 
therwife  it  may  be  intended  that  he  was  particeps  crimi- 
h.     1  Leon.  167.     Lit.  Rep.  369. 

It  is  not  fufficient  to  (hew,  that  the  feller  had  not  been 
n  pofleffion  a  year  before,  i^c.  without  averring,  that  he 
lad  a  pretended  right  or  title,  for  that  is  the  point  of 
heaftion.  Dyer  n n^.  pi,  19,  20.  Plow.  80,  87.  Cro. 
'<"■•  233- 

A  contrad  for  a  leafe  for  years,  unlefs  fairly  trade  to 
ry  a  title  in  ejedment,  is  within  the  ftatute,  whether  it 
verc  made  off  from  the  land,  or  upon  the  land,  by  a 
erfon  in  or  out  of  poffeffion ;  and  in  an  adion  on  the 
:atute  for  making  fuch  a  leafe,  there  is  no  need  to  (hew 
ts  commencement  or  end,  becaufe  the  plaintiff  is  fuppo- 
^d  to  be  a  ftranger  to  it.     Cc.  Lit.  369.      i  Leon.  166. 

■^ndi  76. 

No  conveyance  by  one  who  has  the  uncontefted  pof- 
iffionand  abfolute  undifputed  property  of  lands,  as  by  a 
iTeifor  having  obtained  a  teleafe  from  the  diffeifee  who 
ad  the  true  right  not  contefted  by  any  other  perfon 
'haifoever,  or  by  a  mortgagor  having  redeemed  his 
itids,  is  within  the  meaning  of  the  ftatute ;  becaufe  it  no 
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way  favours  of  maintenance,  and  can  be  prejudicial  to 
no  one  ;  neither  is  a  leafe  for  the  ufua!  rent,  by  one 
who  recovers  lands  by  virtue  of  an  ancient  title,  vvithin 
the  meaning  of  the  ftatute,  though  he  had  the  abfolute 
property  and  poffeflion  of  the  land  ;  for  the  intent  of  the 
ftatute  was  to  reftrain  all  perfons  from  transferring  any 
difputed  right  to  ftrangers.     Co.  Lit.  369. 

Whoever  has  a  reverfion  vefted  in  him,  may  lawfully 
take  any  conveyance  which  will  ftrengthen  his  eftate ; 
but  cannot  take  a  covenant  from  a  ftranger  for  a  convev- 
ance  from  him,  when  he  (hall  have  recovered  the  land. 
Co.  Lit.  569. 

For  more  learning  on  this  fubjea,  fee  15  Vin.  Abr.  ///. 
Maintenance, 

#a)0?itp;  The  only  method  of  determining  the 
ads  of  many  is  by  a  majority  j  the  major  part  of  mem- 
bers of  parliament  enafl  laws,  and  the  majority  of  elec- 
tors choofe  members  of  parliament  i  and  the  aft  of  the 
major  part  of  a  corporation,  is  accounted  the  afl  of  the 
corporation  j  and  where  the  majority  is,  there  by  the 
law  is  the  whole.  Br.  Corporations,  pi.  6?.  See  i<iFin 
Mr.  page  183,   184.  ^       ' 

S0m},  A  mayor,  doth  not  come  from  the  Lat.  major, 
but  from  an  old  Engli/l  word  maier,  i.  e.  totejias. 
Cowell,  edit.    1727. 

S^aifnaOa,   A  family,  quaft  manfionata.     Id.  ib, 

SPatfOll  m'eit,  (Fr.)  Aa  hofpital  or  alms-houfe.     See 

spcafon  m\u 

SBatfura,  A  houfe,  manfion  or  farm.  Cowell,  edit 
1727- 

*PajtriS#jn0,  Is  a  writ  or  proceeding  in  fome  cufto- 
mary  manors  in  order  to  a  trial  of  right  to  land.  Cowell, 
edit.    1727. 

^ahe,  (Facere,)  Signifies  to  perform  or  execute  j  as 
to  make  his  law,  is  to  perform  that  law  which  he  hath 
formerly  bound  himfelf  to  :  That  is,  to  clear  himfelf 
of  an  aftion  commenced  againft  him  by  his  oath,  and 
the  oaths  of  his  neighbours.  Old  Nat.  Brev.  fol.  i6r. 
Kttchin,  fol.  192.  Si  placitum  debit i  vel  tranfgrejftonis  vd 
aliquod'  placitum  fuerit  inter  vicinos,  £3"  defendentes  nega- 
verint  £5?  vadierint  legem  verjus  ^erentem,  jolebant  facere 
legem  cum  tenia  manu,  i^c.  [Inq.  de  Confuetud.  Manerii 
de  Sutton  Coif  eld  a  tempore  Athel/iani  Regis.)  i.  e.  The  de- 
fendants were  to  bring  three  perfons  to  fwear  with  them. 
Which  law  feemeth  be  borrowed  from  the  Feudijis,  who 
call  thofe  men  that  came  to  fwear  for  another  in  this 
cafe  [acramentales.  Of  wiiom  Hotoman  faith  thus.  In 
verbis  Feudal,  facramentaks  a  facramento,  id  eji,  jura- 
mento  dicebantur  ii,  qui  quamvis  rei  de  qua  ambigebatur, 
tejles  mn  fuijfent,  tamen  ex  ejus,  cujus  res  agebatur,  animi 
fententia,  in  eadem  qua  illi  verba  jurabant,  illius  videlicet 
probitate  &  innocentia  confifi,  tsfc.  The  formal  words 
ufed  by  him  that  makes  his  law  are  commonly  thefe. 
Hear,  0  ye  jujiices,  that  I  do  not  own  this  fum  of  money 
demanded,  neither  in  all  nor  any  part  thereof  in  manner  and 
firm  declared.  So  help  me  God,  and  the  contents  of  this 
book.  To  make  fervices  or  cuftom,  is  nothing  elfe  but 
to  perform  them.  Old  Nat.  Brev.  fol.  14.  to  make  oath 
is  to  take  oath.     Cowell,  edit.   1727. 

^ala,  A  male,  ox  port- mail,  a  bag  to  carry  letters 
i^c.     Id.  ib.  o  /  . 

il9aIanD?tnas!,  A  thief  or  pirate :  'Tis  mentioned  in 
IValfsngham,  pag.  388. 

^albergC,  {Mons  pladti,)  A  hill  where  the  people 
affembled  like  our  afTizes,  which  by  the  Scots  and  Irijh 
are  called  Parley-Hills.     Du  Cange. 

^aICH:C5ttlI0,  One  who  is  fufpeded,  who  cannot  be 
trufted  ;  fo  in  Fleta,  lib.  i.  cap.  38.  par.  21.  Recedet 
inde  appcllatus  omnino  quietus,  dum  tamen  a  fuo  vlfneto  non 
fuerit  malecreditus,  iic. 

SpalCDidtOn,  (Makdiaio)  a  curfe,  which  was  of  old 
ufually  annexed  to  donations  of  land  made  to  churches 

and  religious  houfes.' 6"/  quis  autem  (quod  non  opta- 

mus),  hanc  nojlram  donationem  infringere  tempiaverit,  per- 
peffus  fit  gelidis  glacierum  flatibus  &■  malignorum  fpiriiuunt ; 
terribiles  tormentorum  cruciatus  evaffffe  r.on  quiefnt,  nifi 
prius  in  riguis  pcsnitentia  gemitibus,  Lf  pura  emendaltone 
emendavcrit.  Charta  Regis  Ahelftani  Monaft.  de  Wal- 
tune.     Anno  933, 

5  I  ^^\V 
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^alcfCafantC,  (from  the  P>.  malfahc,  to  offend  or 
tranfgrefi)),  A  doing  of  evil,  a  tranfgtefling.  Crake's 
Rep.   1  par.  fol.  ^bb, 

^alriUUOjn,  In  the  north  fignifies  as  much  as  for- 
fworti.     Brownloe's  Rep.  4.      Hobart's  Rep.  8. 

iPalCtCnt,  or  SlJalCtOlte,  (Malum  vcl  indebhnm  te- 
lonium)  In  the  ftatute  called,  The  confirmation  cj  the  liber- 
ties., i$c.  25  Ed.  I.  cap.  7.  i?  inierpretcd  to  be  a 
toll  of  forty  (hillings  for  every  fack  of  wool.  Stow  in 
his  Annals  calls  it  a  maletot,  pag.  461.  See  alfo  the  Sta- 
tute de  tallogio  mn  concedendo.  Anno  35  EJ.  I.  Nothing 
from  henceforth  (hall  be  taken  of  facks  of  wool,  by  co- 
lour or  occafion  of  nialetent.  In  France  they  had  an 
extraordinary  tax  called  malstojie,  firft  exafted  by  Philip 
the  Fair. 

£13aIiCC,  Is  a  formed  defign  of  doing  mifchief  to  an- 
other; It  differs  from  hatred.  2  Inji.  42.  In  murder, 
'tis  malice  makes  the  crime  ;  and  if  a  man  having  a  ma- 
licious intent  to  k^l  another,  in  the  execution  of  his 
malice  kill  a  perfon  not  intended,  the  malice  (hall  be  con- 
ne£led  to  his  perfon,  and  he  (hall  be  adjudged  a  murderer. 
Plow.  474,  The  words  ex  malitia  pracogitata  are  ne- 
ceflary  to  an  indiflment  of  murder,  i^c.     See  ^OIlttCtDC, 

SpallgnatC,  Signifies  the  fame  as  to  maim  any  one. 
^i  ordinatum  occiderit  vel  malignaverit  cmendet  ei  ftcut 
reiiv.tn  eji.     Leg.  Hen.  i.  cap.  11. 

sPalO  gtatO,  Unwillingly.  Libertatem  ecclefia  quam 
ipfe  nunquam  nuxit,  fed  magnijici  anteccjfares  fui  malo  grato 
fiio  Jhbilierum,  i.  e.  he  being  unwilling.  Matt.  PariJ. 
anno  1245. 

^alC,  Sent  from  Huniingtonfiire,  l^c.  to  London  (hall 
be  well  cleaned,   17  R.z.  c.  4. 

The  quantity  to  be  made  in  a  year  by  any  brewer  in 
Kent  limited,   33  H.  6.  c.  4. 

Diredions  for  the  true  making  of  malt,  2  Ja"  3  Ed.  6. 
cap.  10. 

Bailiffs  and  conftables  may  view  malt,  2  £5f  3  Ed.  6. 
cop.  10.  fe£i.  4. 

Making  of  malt  reftrained,  39  £//z.  cap.  16.  repealed 
g  ^  10  IF.  2-  cap.  22. 

The  malt-tax  impofed,  13  IF.  3.  cap.  5,  12  Ann. 
Jl,  1.  cap.  2,  continued  annually. 

Meafure  to  be  according  to  JFmcheJler  bufliel,  I2  Ann, 
ft.  I.   c.  2.  Jea.  7. 

Drawback  on  exportation,  12  Ann.  Jl.  i.  cap.  ^.  f.  23. 

Dedudlion  in  rent  payable  in  malt,  \%Ann.  Ji.  i.  c.  2. 
fea.  25.     33  Geo.  2.  c.  7.  feSi.  19. 

Importation  of  malt  prohibited,  12  Ann.  ft.  i.  c.  2. 
feSl.  26. 

Penalty  on  mixing  other  corn  with  malt,  i  Geo.  i. 
ft.  2.   c.  2.  fea.  13. 

Malt  not  to  be  wet  on  the  floor,  nor  acrefpired,  6 
Geo.  I.  c.  21.  fc£i.  I  i^  2,  repealed  3  Geo.  2.  c.  7.  /  13. 
■  Not  to  be  mixed  with  unmalted  corn  for  exportation, 
6  Geo.  I.  cap.  XI.  f.  4, 

Twenty- four  hours  notice  to  be  given  of  (hipping 
malt,  6  Geo.  1.  f.  21.  fe£}.  6. 

Penalty  on  forcing  malt  in  the  ciftern,  6  Geo.  i.  cii. 
f.S. 

Juftices  at  quarter-feffions  to  amend  orders  appealed 
from,  relating  to  the  duties  on  malt  and  leather,  6  Geo.  1. 
c.  21.  feif.  10. 

Allowance  to  proprietors  of  malt  damaged  in  barges, 
l^c.    9  Geo.  I.  f.  3.  /  35. 

Malt  for  exportation  not  to  be  charged,  12  Geo.  i. 
c.  4.  feii.  48. 

Allowance  on  exported  malt,  12  Geo.  1.  f .  4.  feii.  59. 
3  Geo.  2.  f.  7.  /e£!.  14. 

Penalty  of  mixing  malt  of  different  wettings,  iGeo.z. 
c.  I.  [ea.  II. 

Perpetual  duties  on  malt,  i^c,   33  Geo.  2.  c.  7. 

Regulation  for  fecuring  the  payment  of  malt  dutie?, 
and  to  prevent  mixtures,   T^Geo.  3.  c.  13. 

£15alt?multta,  A  quern  or  malt  mill.  The  word  oc- 
curs in  Matt.  Paris' s  Lives  of  the  Abbots  of  St.  Albans,  ^c. 

£palt#B;Ot,  Mah-fcot,  Some  payment  for  making  malt. 
Solverit  de  malt-fhot  termino  circumcifionis  Domini  20 
denarios.     Somner  of  Gavelkind,  p.  27. 
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^al\)£inClS,  (from  the  French  malvueiUance,  malice}. 
May  perhaps  be  ufed  in  our  records  for  mifdenieanors,  or 
malicious  pra£lices.      Cowell,  edit.  I'Jl'j. 

SpalUCifiU,  (Fr.  mauvais  voif.n,  malus  vicinus,)  The 
ill  neighbour,  a  warlike  engine  fo  called,  to  caft  (tones 
l^c.   for  battery  of  walls.      Id.  ib. 

^alUCiS  pjOCnrO^S,  h  Artie,  fuper  Chart,  cap.  10, 
Are  underftood  to  be  fuch  as  ufe  to  pack  juries  by  nomi- 
nation, or  other  pra£tice,     2  Inft.  fol.  561. 

jpalttm  in  fe.  Our  law-books  make  a  diftinaion 
between  malum  in  fe  and  malum  prohibitum.  Faugh.  Rep, 
332.  An  offence  is  faid  to  be  malum  in  fe,  or  unlawful 
in  itfelf,  when  it  is  either  againffi  the  law  of  nature,  or 
fo  far  againft  the  publick  good,  as  to  be  indi£lable  at 
Common  law.  2  Hawk.  P.  C.  389.  All  offences  at 
Common  law  generally  are  mala  in  fe  ;  but  playing  at 
unlawful  games,  and  frequenting  of  taverns,  ts^c.  are  only 
mala  prohibita,  to  fome  perfons,  and  at  certain  times,  and 
not  mala  in  fe.      2  Rol.  Abr.  355. 

span,  (Ifle  of,)  French  wines,  not  exceeding  100  tons' 
in  one  year,  may  be  imported  by  ftrangers,  5  El.  cap.  5. 
fe5i.  46. 

Liberty  given  to  import  cattle  and  corn  into  England, 
15  Car.  2.  f.  7.  /  21. 

No  drawback  to  be  allowed  for  foreign  goods  exported 
to  the  ifle  oi  Man,   12  Geo.  I.  c.  28.  feif.  21. 

No  goods  but  of  the  produ<3  of  the  ifland  to  be  im- 
ported from  Man,    12  Geo.  I.  c.  28.  feSf.  22, 

The  Treafury  may  purchafe  the  ifle  of  Man,  12  Getl 
c.  28.  /  25. 

For  carrying  into  execution  a  contraft  made  purfuad' 
to  12  Geo.  I.  between  the  commiflioners  of  the  Treafurj 
and  the  Duke  and  Dutchefs  of  Atholl,  proprietors  of  tn 
ifle  of  Alan,  and  their  truftees  for  the  purchafe  of  iA 
faid  ifland,  5  Geo.  3.  c.  26. 

Spana,  An  old  woman.  We  read  it  in  Gervofe  q 
Tilbury,  cap.  95. 

Spanajittni,  (from  the  French  menage,  a  dwelling  of 
inhabiting,)  A  manfion-houfe,  or  dwelling-place.  - 
Concejft  copitaie  managium  meum  cum  pertinentiis.  — 
Charta  Nich.  de  Balfham  fine  dat.  managium  ejufdem  Hu- 
gonis  cum  campo  adjacente.     Mon.  Angl.  2  torn.  pag.  82. 

SpanbOtC,  Signifies  a  recompence  for  homicide,  or 
pecuniaiy  com)  enfation  to  the  lord  for  the  flaughter  of  ho 
vaffal.  Spelman  in  his  firft  volume,  Concil.  fol.  622.  fays^ 
Manbote,  i.  Compenfatio  Domino  perfoivenda  pro  homipt 
fuo  occifo,  AngLrum  lege  Regi  isf  archiepfcopo  tres  marcHI 
de  hominibus  eorum  propriis,  fed  epifcopo  ejufdem  comitatus  & 
confuli  i5f  dapifero  Regis,  viginti  folidos,  baronibus  atttin, 
aliis  decern  folidos,  i^c.  See  Lambard  in  his  Explication  ef 
Saxon  words,  verbo  /Eftimatio,  ind  Hoveden  in  parte  poften 
Annal.  fuor.  fol.  344.   i^  Bote. 

fl9ania,  Was  a  fquare  piece  of  gold,  commonly  valueil' 
at  thirty  pence  ;  and  mancufa  was  as  much  as  a  mark  of 
filver.  Notes  upon  Canutus's  Laws,  (i.e.  manucufa,  coined 
with  the  hand).  So  in  the  laws  of  King  Ina,  cap.  69. 
Ex  ajiimatione  capitis  viri,  qui  vicenis  duni  vixerat  afti- 
matur  folidis,  fubtrahantur  30  folidi  ad  compenfandam  do- 
mino mortem.  But  the  manca  was  not  always  of  that 
value,  for  fometimes  it  was  valued  at  fix  (hillings,  Lig. 
H.  I.  cap.  69.  Manca  fex  folidis  aftimetur :  But  the  (hil- 
ling was  then  but  five-pence.  And  the  mancufa  was  a 
fort  of  money  ufed  by  the  EngUjh-Saxons,  equal  in  value 
to  our  half-crown  :  For  Thorn,  in  his  Chronicle,  tells  uS, 
that  Mancufa  eft  pondus  duorum  folidorum  IS  fex  denariorum. 
And  with  him  agrees  Du  Cange,  in  verbo  fFita  Pltna, 
where  he  fays,  that  twenty  manca  make  fifty  (hillings; 
tor  manca  and  mancufa  are  promifcuoufly  ufed  in  the  old 
books  for  the  fame  money.  But  Spelman  and  Somner  fay, 
that  mancufa  was  equal  to  our  mark.    Coiuell,  edit.  1727. 

Spancljefter,  Its  collegiate  church,  how  vifitable, 
2  Geo.  2.  c.  29. 

^antijjIC,  (Manceps,)  A  caterer,  an  oflicer  anciently 
in  the  Temple,  now  called  The  Steward.  This  officer 
ftill  remains  in  colleges  in  the  univerfities.     Coivell. 

iWanDantUS,  Is  a  writ  commanding  the  execution  ol 
an  adf,  where  otherwife  juftice  would  be  ob(fru£led,  01 
the  King's  charter  neglefled,  iffuing  regularly  only  in 
cafes  relating  to  the  publick  and  the  government ;  and  « 

therefoii 
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lerefore  lermed  a  prerogative  vviit,  being  grantable  only 

here  the  publick  jufiice  of  the    nation   is  concerned. 

Bac.Abr.  527.     4  Mod.  281. 

And  in  this  fenfe  and  ufe  of  it,  it  is  faid  by  fome  to 
;  of  modern  date,  and  to  owe  iis  original  to  Bag£i  cafe 

I  Co.  94.);  '"''  others  hold  it  far  more  ancient,  and 
lat  there  are  inftanres  of  fuch  a  writ  in  the  reigns  of 
'd.  I.  and  Ed.  3.  and  that  it  is  founded  on  the  words 
I  Magna   Cbartii,  cap.  29.       i   Lev.   23.       Palm.  51. 

>>w  333- 

It  is  now  an  eftabl'flied  remedy,  and  every  day  made 
fe  of,  to  oblige  inferior  courts  and  magiftrates  to  do  that 
iftice,  whicli,  without  fuch  writ,  they  are  in  duty,  and 
V  virtue  of  their  offices,  obliged  to  do  ;  and  is  a  writ  of 
tght,  which  the  fuperior  court  is  obliged  to  ifTue  in  the 
rdinary  form,  without  impofing  any  terms  on  him  who 
smands  it ;  and  therefore  where  a  mandamus  was  granted, 
)  oblige  a  corporation  to  proceed  to  the  ele£lion  of  a 
ipital  burgefs,  and  being  afierwards  moved,  that  a  day 
lould  be  fixed  for  the  eledion,  that  all  parties  might  have 
otice  ;  for  (hat  otherwife  the  perfon  obtaining  the  man- 
vmis  might  fteal  an  election  by  furprize;  the  court  re- 
ifed  to  grant  the  motion,  and  held,  that  their  power 
as  only  to  commnnd  an  eleiSion,  but  not  to  prefcribe 
le  manner  of  it,  which  was  left  to  the  law,  and  whicii 
ufl  make  it  good  or  bad  accordingly.  3  Bac.  Ahr.  528. 
afch.  6  Geo.  2.  in  B.  R.  The  King  v.  Ala^cr  and  Bur- 
Ifcs  of  Evfjham. 

But  tho'  it  he  a  writ  of  right,  yet  the  court  feldom 
ants  ir,  without  giving  th.e  party,  to  whom  it  is  pray'd, 
day  to  {hew  caufe  againft  it  ;  alfo  fudi  matter  muft  be 
id  before  the  court,  by  whicii  it  n,ay  appear,  that  the 
irty  is  intitltJ  to  it  ;  and  therefore  on  a  m -tion  for  a 
andamiis,  to  rellori;  the  Regiilcr  of  the  Bl.ickfmith's 
impany,  the  court  refufod  it,  becaufe  they  did  not  pro- 
.ce  their  charter,  or  a  copy  of  ir,  with  an  affidavit ;  for 
lis  being  a  p'i\'ate  co'poration,  they  held  they  could  not 
ke  notice  thereof,  as  they  will  of  a  town,  is'c.  withriut 
ch  previous  information.  3  Bac.  Abr.  52S.  Mich. 
Geo.  2.  in  B.  R. 

1.  lUiere  a  mandamus  Uci  to  rrjlore  cr  admit  a  pcifon  to 
I  office. 

2.  U'here  mandamus  Ha  to  inferior  courts  and  magi- 
■ates,   to  oblige  them  to  do  jujlice. 

3  From  what  court  this  writ  ifucs ;  to  xvhom  to  le  di- 
5led\  and  by  whom  to  be  returned. 

4.  Ofinforcing  obedience  to  the  tirit,  compelling  a  return, 
id  what  /hall  be  deemed  a  good  return. 

5.  Of  travetfing  the  return,  takiig  iffue  thereon,  remedy 
r  a  fdje  return,  and  of  awarding  a  peremptory  man- 
amus. 

I.  JVhere  a  mandamus  lies  to  rejlore  or  admit  a  perfon 
I  an  cffice. 

Herein  we  muft  obferve,  that  the  cafes  in  the  books 
n  this  head  arc  fo  unfettled  and  contraditflory,  that  it  is 
ardly  puffibly  to  fix  on  any  general  rule,  whereby  to  dc- 
?rmine  in  what  inftances  the  court  of  A'.  B.  having  a 
uperintendency  over  all  inferior  courts  and  magiftrates, 
viU  grant  a  mandamus  or  not ;  for  tho'  in  general  it  be 
aid  down  as  a  rule,  that  v^liere  a  man  is  refufed  to  be 
idmitted,  or  wrongfully  turned  out  of  any  office  or  fran- 
:hife  that  concerns  the  publitk,  or  the  adminiflration  of 
aftice,  he  may  be  admitted,  or  reilored  by  mandamus ; 
/et  it  being  ftill  a  matter  of  controverfy,  what  fliall  be 
aid  a  publick  oficc,  or  fuch  as  relates  to  the  admini- 
tration  of  juftice  ;  and  as  the  court  of  late  has  rather  ex- 
ended  than  ccntracled  this  remedy,  it  will  be  necefTuy, 
ur  the  better  apprehending  hereof,  to  infert  the  cafes 
hemfelves,  in  which  the  court  has  granted  or  denied  a 
■nandamus.  l\  Co.  q^.  Bagg's  cak.  1  Sid.  112.  Same 
rule  laid  down  by  Gfyn  Ch.juflice. 

It  is  clearly  agreed,  tliat  the  court  of  King's  Bench, 
having  a  fupcrintendehcy  over  all  inferior  courts  and  ma- 
JilUates,  may  by  the  plenitude  of  its  power  correct,  not 
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only  errors  in  judicial  prccccdings  b;it  .-Jfo  cxtrnjudiclai 
errors  and  mifdemeanois,  tending  to  tfe  Ineach  of  the 
peace,  oppreffion  of  the  fubjei5t,  to  the  raifipg  of  iaction, 
controverfy,  debate,  or  any  manner  of  milgove-nment  ; 
fo  that  no  fort  of  injury,  whether  publitk  or  private,  can 
be  committed,  but  what  may  be  reformed  ai;d  punifhed 
according  to  the  due  couife  of  law.      1 1  Co.  98.      4  /;//. 

And  on  ti'.lj  ftiundation  it  has  been  adjudged,  and  ad- 
mitted in  variety  of  cafes,  that  if  a  mayor,  alderman, 
member  of  a  corporation,  having  a  franchife  and  freehold 
therein,  be  refufed  to  be  admitted,  or  being  admitted,  he 
turned  out  or  disfranchifed  without  juft  caufe,  he  may 
have  Ids  remedy  by  writ  of  mandamus.  1 1  Co.  94.  Bagg's 
cafe.  2  Bulji.  122.  Sti/e  299,  457.  Raym.  12,  431, 
437.      I  I'ent.  302. 

But  it  muft  appear  what  the  office  is ;  ,^nd  therefore  a 
mandamus  to  fwcar  one,  who  was  ekcled  to  be  one  of 
the  eight  men  of  Afburn  court,  was  denied  ;  becaufe  ic 
was  not  fpecially  inferted,  what  the  nature  of  the  office 
was,  io  as  the  court  might  be  able  to  determine,  whether 
it  were  fuch  a  place  for  which  a  mandamus  will  lie,  or  not. 
2  Mod.  316. 

A  mai:damus  lies  to  reftorc  a  tov/n- clerk,  being  an 
office  of  a  publick  nature,  and  fuch  as  relates  to  the  ad- 
miniftration  of  juftice  ;  but  if  a  corporation  have  a  power 
by  their  charter  to  have  a  town  clerk,  who  (hall  con- 
tinue durante  benepL/.ito  of  the  msyor  and  aldermen  ;  by 
this  they  have  an  arbitrary  power  of  turning  him  out  at 
pleafure,  and  need  not,  to  the  return  of  a  mandamus,  ?.(- 
fign  any  reafonable  caufe  for  their  condud  herein.  Noy 
78.  Stile  .^^y.  iJ'tnt.-]-].  I  5'zV.  461.  iLev.2gi. 
Dightcn  V.  Mayor  of  Stratford  upon  Avm. 

So  a  mcndamus  lies  for  a  recorder  and  a  clerk  of  tlie 
peace;  for  thefe  are  officers  of  a  publick  nature,  and  re- 
late to  the  adminiftration  of  juftice.  ■S/;7f  452,  I  Vent. 
H3'  153-     4  Mod  31. 

It  is  admitted  by  all  the  books  which  fpeak  of  this 
matter,  that  a  mandamus  lies  to  reftore  a  fieward  of  a 
court  leet ;  but  foms  hold,  that  a  mandamus  docs  not  lie 
to  rei'lore  a  fleward  of  a  court  baron,  becaufe  but  a  pri- 
vate office,  and  fuch  as  does  not  concern  the  adminiilra- 
tion  of  juftice  ;  but  others  hold  that  it  does;  becaufe  he 
is  judge  of  that  part  of  the  court  which  concerns  copy- 
holds, and  is  therefore  an  officer  concerned  in  the  admi- 
niflration  of  jullice.  2  Sid.  112.  Raym.  12.  i  Sid.  40. 
I  Vent.  153.  4  Mod.  334.  Comb.  127.  2  Lev.  \%. 
S.  P.  exprcfsly  by  Hale  C.  J. 

It  hath  been  adjudged,  that  a  mandamus  lies  to  refiorc 
one  to  an  attorney's  plate  in  an  inferior  court;  becaufe 
his  is  an  officer  concerning  the  publick  juftlcc,  and  is 
compellable  to  be  an  attorney  for  any  man;  and  has  3 
freehold  in  his  place,  i  Lev.  75.  i  Sid.  152.  \  Keb. 
549- 

So  a  mandamus  ivas  granted  to  the  myor  of  Readlmr, 
for  an  attorney  of  B.  R.  who  was  prohibited  to  praftiie 
in  an  inferior  court  in  Reading.      1  /■■•;/.  11.     1  Sid.  41c. 

1  Alod.   23. 

It  hath  been  adjudged,  that  a  mandamus  lies  to  reftore 
a  fexton  ;  tho'  as  to  this  the  court  at  iirrt  doubted  ;  be- 
caufe he  was  rather  a  f.-rvant  to  the  panfii  than  an  officer, 
or  one  that  had  a  freehold  in  his  place;  but  uoon  a  cer- 
tificate from  the  miniflcr,  and  divers  of  the  parifh,  that 
the  cuftom  was  to  chufe  a  fexton,  and  that  he  held  it  for 
his  lite,  and  that  he  had  2d.  a  year  of  everv  houfe  within 
the  parifh  ;  they  granted  a  mandamus  di'recffed  to  the 
churchwardens,  i  ]'ent.  143,  153.  2  Lev.  18.  2  Keb. 
802.   Ife's  cafe. 

A  mandamus  lies  to  reflore  a  churchwarden,  being  a 
temporal  officer,  and  an  office  concerning  the  publick  ; 
and  therefore  where  to  a  mandamus  to  fwear  a  church- 
warden, chofen  according  to  the  cuflom,  the  archdeacon 
returned,  that  the  perfon  prcfented  was  a  poor  dairy- 
man who  had  no  eftate,  was  perfna  minus  habilis  Isf  i- 
donca  for  that  office  ;  the  court  granted  a  peremptorv 
mandamus.  2  Sid.  112.  i  Vent.  143.  3  Alod.  335'. 
Comb.  417.  Carth.  393.  i  Salk.  i65.  The  Kin<r  v. 
Rees. 

So 
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So  a  fnandamus  hath  been  granted  to  reftore  a  paftfli- 
clerk,  chofeii  according  to  the  cuflom,  being  a  temporal 
office.  Stile  4.S7.  1  Sid.  lit.  I  ^>«/.  143.  ■^  Med. 
335.      Comb.  105. 

So  a  mandamus  was  lately  granted,  to  admit  one  Robert 
Trott  to  the  office  of  a  parifti-cierk  of  Clerlnnwell,  being 
eJCiSed  by  the  parifli ;  it  being  fhewn  that  the  official  had 
ufualjy  admitted  to  this  office.  King  v.  DoSlor  Henchman, 
official  of  the  Conjijiory  court  of  London. 

So  a  mandamus  lies  for  a  fchooimafter,  or  the  ufher  of 
a  fchool,  if  he  be  elefled  for  life,  altho'  he  be  not  a 
fworn  officer ;  for  this  is  a  temporal  office,  in  which  the 
party  hath  a  freehold.  2  Sid.  112.  i  Sid.  40.  Stile 
457.     Comb.  144. 

A  mandamus  lies  to  admit,  reftore,  or  difcharge  a  con- 
fiable ;  for  he  is  a  publick  officer,  and  one  whofe  office 
relates  to  the  adminiflration  of  jufticc.  2  Roll,  Rep.  82. 
I  Roll.  Mr.  53s,      I  Sali.  175. 

Mandamus  to  proceed  to  eledion  where  a  claufe  for 
holding  over.     Stran.  555. 

Mandamus  may  be  granted  to  go  to  an  eledion,  tho' 
there  is  a  mayor  de  faSio.     Stran.  1003. 

Granted  to  go  to  eledion,  notwithftanding  a  dubious 
e]e&ion  de  failo.     Stran.  1157. 

Granted  to  eleft  corporation  officers,  where  there  were 
wrongful  officers  in  pofieffion.     Stran.  1180. 

Granted  peremptory  on  the  reverfai  of  a  judgment  for 
the  defendant.     Stran.  697. 

Mandamus  for  a  prebend.  Stran,  1082,  To  admit  a 
prebendary.     Stran.  159. 

Lies  for  a  chaplain  where  there  is  no  vifitor.     Stran. 

797- 

To  a  univerfity,  to  reftore  to  degrees.     Stran.  557. 

To  reftore  a  fchool  mailer.     Stran.  58. 

For  a  pari(h  clerk,  fexton,  fcavenger.     Stran.  59. 

To  fwear  an  ale-tafbr.     Stran.  608. 

To  fwear  a  diredor  of  the  amicable  affurance.  Stran. 
696. 

Mandamus  for  yeoman  of  the  wood  wharf.  Stran 
832- 

Mandamus  to  admit  a  deputy  regifter.     5/ri7«.  893. 

A  principal  may  have  a  mandamus  to  admit  his  deputy. 
Stran.  895. 

To  allow  conftables  their  expences  of  carriages  for  the 
troops.     Stran.  42,  93. 

To  reimburfe  a  furveyor  of  highways.     Stran.  211. 

2.  fFJ^r^  mandamus  lies  ta  inferior  courts  and  magif- 
trates,  to  oblige  them  to  do  jujiice. 

The  court  of  King's  Bench,  having  a  fuperintendency 
over  all  inferior  courts  and  magiftrates,  will  oblige  them 
to  execute  that  juftice  which  the  party  is  intitled  to,  and 
which  they  are  enjoined  by  law  to  do  ;  and  of  this  there 
are  multitudes  of  inltances  ;  as  where  the  ordinary  re- 
fufes  to  grant  the  probate  of  a  will  to  an  executor,  or  to 
grant  adminiftration  to  the  next  of  kin,  he  may  be  com- 
pelled thereto  by  mandamus ;  for  thefe  being  things  en- 
joined by  ftatute,  the  temporal  courts  will  take  care  t.'^at 
due  obedience  is  paid  to  them.  Stil.  7,  8.  i  Lev.  186. 
I  Sid.  293.     Comb.  158,  450. 

But  a  mandamus  will  not  lie  to  oblige  the  ordinary  to 
grant  adminiftration  durante  minori  atate  of  an  infant  to 
the  next  of  kin,  this  being  a  matter  out  of  the  ftatutes, 
and  therefore  difcretionary  in  the  ordinary  to  whom  to 
grant  it ;  and  if  in  fuch  cafe  he  grants  it  to  an  improper 
perfon,  or  infifts  upon  unreafonable  fecuritv,  the  redrefs 
niuft  be  by  appeal  ;  or,  if  in  the  laft  inftance  there  be 
any  remedy  at  Common  law,  it  muft  be  by  prohibition. 
Hill.  4  Geo.  2.  Smith's  cafe  in  B.  R. 

So  if  the  teftator  makes  J.  S.  his  refiduary  legatee, 
who  by  (tie  ecciefiafftcal  law  is  intitled  to  adminiftr'ation 
upon  the  executors  renunciation  }  yet  if  the  fpiritual  court 
refufe  to  admit  him  thereto,  they  cannot  be  compelled 
by  mandamus ;  for  this  is  a  matter  purely  of  ecclefiaftical 
conuzance,  and  out  of  the  ftatutes;  and  therefore  the 
p.nty'3  redrefs  muft  be  by  appeal,  Mich.  7  Geo  2.  in 
B.  R.  King  v.   Bcttefworth. 
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If  by  the  cuftom  of  a  corporation,  t^V.  a  rctfon  f^r 
ving  an  apprenticefhip  there,  is  at  the  end  of  l.i.  1' 
mt.tled  to  his  freedom,  and  the  mayor,  l^c.  :,]2Z 
admit  h,m  thereto,  they  may  be  compelled  by  nu^ndamu^- 
for  th.s  ,s  an  aft  of  publick  juft.ce,  which^he  fupS 
courc  wll  fee  executed.  1  Lev.  91.  i  Sid  iTl 
Mod.  402.     6  Mod.  227,  260.     Carth.  448  ■       ^'     ^ 

So  It  hath  been  held,  that  a  mandamus  lies  to  the  i„f 
t.ces  of  the  peace,  to  oblige  them  to  admit  a  perfo.  t 
take  the  oath  of  allegiance,  and  to  fubfcribe  a'cco^  „' 
to  the  aa  of  toleration,  m  order  to  qualify  him  to  teach 
a  diffent.ng  congregation;  and  herein  .t  is  faid  ,h' 
the  party  ought  to  fuggeft  whatever  is  necelTuy  to  „£ 
him  to  be  admitted  ;  and  if  that  be  not  done,- or  if  i,  b! 
done,  and  the  fa<a  be  falfe,  that  will  be  a  good  matter  to 
return  6  Mod.  310.  Peat\  cafe,  and  vide  2  Salk.  cjj 
o  Mod.  229.  •"  * 

So  a  mandamus  lies  to  the  juftices  of  the  peace,  chuFct 
wardens  and  overfeers  of  the  poor,  to  oblige  them  io 
make  rates  for  the  relief  of  .he  poor.  Comb.  422,  4>8 
To  a  juftice  of  the  peace  to  ftgn  a  poor-rate.     5  M/^ 

So  mandamus's  haVe  been  granted  to  oblige  juftices  of 
the  peace  to  difcharge  prifoners,  purfuant  to  ad  of  p»r. 
hament  made  for  the  relief  of  infolvent  debtors  2 
Show.  74.     Comb.  203.     Vide  6  Mod.  97—8 

So  where  by  the  ftatutes  13  i^  22  Car.  2.  for  ereaitij 
hcwgatc  market,  power  is  given  to  the  mayor  and  alder 
men  of  London  to  impanel  a  jury,  who  fliall  afTefs  anc 
adjudge  what  fatisfaflion  and  recompence  fliali  be  oive, 
to  the  owners  of  the  grounds;  and  that  the  verdia  0 
fuch  jury  on  that  behalf  to  be  taken,  and  the  judgmcn 
of  the  faid  mayor  and  court  of  aldermen  thereupon,  am 
the  payment  of  the  money  fo  awarded  or  adjudged  ISc 
ftiall  be  binding  and  conclufive  to  and  ac^ainll  th 
owners  l^c  and  there  being  15000  feet  of  the  ground 
of  /.  6.  taken  away  for  this  purpofe,  for  which  a  jur. 
being  impanelled,  afl-eflid  and  awarded  two  ftiillings  ' 
foot ;  but  the  mayor  and  court  of  aldermen  refufing  t 
give  fentence  or  judgment  thereupon,  a  mandamus  wa 
awarded  to  compel  them  to  it.  1  Vent.  187.  Raym.  214 
Amhurfi'i  cafe.  /    •  -^M 

And  this  general  jurifdiaion  and  fuperintendency  < 
the  King's  Bench  over  all  inferior  courts  to  reftrain  ther 
within  their  bounds,  and  to  compel  them  to  execut 
their  jurifdiaion,  whether  fuch  jurifdiaion  arifes  fron 
a  modern  charter,  fubfifts  by  cuftom,  or  is  created  b' 
aa  of  parliament,  yet  being  in  fuhfidium  jujiitics  ha 
of  late  been  exercifed  in  variety  of  inftances  ;  as  a  man- 
damus granted  to  the  quarter-feffions  to  give  jud-^rnxeni 
for  abating  a  nufance.  * 

So  a  mandamus  was  granted  to  the  court  of  Sand. 
wuh,  to  give  judgment  in  an  afl"ault  and  battery  Mich 
5  Geo.  I.  '  ■ 

So  a  mandamus  was  granted  to  the  flieriff's  court  in 
London,  to  give  final  judgment  upon  a  writ  of  inquiry, 
Muh.  7  Geo.  I.   Baily  v.  Brown. 

So  a  mandamus  was  granted  to  the  bailiff  of  Jndmr, 
to  give  judgment  in  a  caufe  there  depending  ;  but  the, 
court  in  this  cafe  required  an  affidavit  of  their  refufal,  or' 
tJSs  It  fliould  be  prefuroed  that  the  court  would  do  rigbt. 
Trin.   2  Geo.  2. 

So  a  mandamus  was  granted  to  the  corporation  of  L- 
verpcol,  to  hold  an  afTembly  for  doing  the  publick  buii- 
nefs,  which  was  making  leafes.     Mich.  8  Geo,  i. 

But  though  thefe  kind  of  writs  are  daily  awa'rdei  to 
judges  of  courts  to  give  judgment,  or  to  proceed  in.the 
execution  of  their  authority,  yet  are  they  never  granted 
to  aid  a  jurifdiaion,  but  only  to  enforce  the  execution 
of  it  ;  nor  are  they  ever  granted  where  there  is  another 
proper  remedy,  and  therefore  will  not  lie  to  an  officer  ol 
an  inferior  court,  as  to  a  ferjeant  at  mace,  an  apparitor, 
^c.  to  compel  them  to  execute  their  duty  ;  fur  tliefe  are 
fervants  to  their  refpeaive  courts,  and  puniftiable  by  the 
judges  of  them;  and  for  the  fuperior  court  to  interpofc 
in  obliging  fuch  inferior  officers,  would  be  to  ufurp  the 
authority  of  the  court,  which  has  a  proper  jurifdiaion 
over  its  own  ofiicers,  and  which  alone  is  anlwerable  tc 
i  tb< 
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he  fuperior  court  for  the  execution  of  fuch  authority  ; 
ind  therefore  where  a  mandamus  iffued  to  the  vice-mafter 
)f  Triuiiy  college,  Cambridge,  commanding  him  to  exe- 
-ute  a  fentence  of  deprivajion,  pronounced  by  the  bi(hop 
)f  Ely,  as  vifitor  of  the  college,  againft  Dr.  Bently,  the 
nafter  of  that  college ;  and  it  appearing  on  the  face  of 
he  writ,  and  by  the  return,  that  the  bifiiop  himfelf  or 
he  Kin!'  were  vifitors,  the  court  held,  that  no  mandamus 
TOuld  lie;  for  taking  the  bifliop  to  be  general  vifitor,  as 
he  writ  fuppofes,  he  is  the  propg-  perfon  to  carry  his 
)wn  fentence  into  execution,  having  power  tarn  in  capite 
luam  in  membris  ;  and  if  the  vice-mafler  refufes  obedience 
to  his  mandate,  he  may  pronounce  fentence  of  depriva- 
don  againft  him,  and  he  will  be  immediately  oufled  by 
he  j'ldgment  ;  or  taking  the  crown  to  be  vifitor,  the 
/ice-mafter  may  be  puniflied  by  commiflioners  appointed 
)y  the  crown  ;  one  of  which  ways  the  court  held  to 
)e  the  proper  one  to  compel  the  vice-mafter  to  do  his 
luty.     Hill.  9  Geo.  2.  in  B.  R.  The  King  v.  Dr.  Walker. 

A  mandamus  lies  to  deliver  up  the  enfigns  of  an  of- 
ice,  or  the  papers  or  records  of  a  publick  nature  tO'  a 
iiccefl^jr  ;  as  a  mandamus  to  deliver  the  mace,  and 
ither  enfigns  of  mayoralty  to  the  fucceeding  mayor  ; 
0  a  mandamus  to  a  town  clerk,  to  deliver  feveral 
(ooks  which  belonged  to  the  corporation,  i  Sid.  31. 
;  Mod.  314.      Comb.  102. 

A  mandamus  lies  to  oblige  corporations  to  choofe  pro- 
ler  officers,  which  if  they  neglcded  to  do,  this  by  the 
Common  law  was  a  forfeiture  of  their  charter  ;  and  tho' 
ly  the  Common  law,  upon  ihe  death  of  a  mayor  within 
lis  year,  which  was  the  acl  of  God,  and  an  ordinary 
ontingency,  the  cotrt  of  King's  Bench  was  authorized 
o  grant  a  mandamus  immediately  to  fill  up  the  vacancy  ; 
et  upon  an  omiiTion  to  eletfl  at  the  charter  day,  or  upon 
he  removal  of  an  officer  unduly  chofen,  there  was  no 
lower  to  compel  an  eleflion  before  the  day  came  round 
gain  to  fupply  thofe  defefls.     See  CO?pO?atiOtt, 

Mandamus  to  a  judge  in  nature  of  a  procedendo.  Stran. 

To  juftices  of  peace  to  give  judgment   in  an  excife 
afe.     Stran,  530. 
Granted  to  commit  adminiflration  generally.     Stran. 

To  take  fecurity  on  articles  of  the  peace.     Stran.  835. 
Mandamus  to  the  clerk  of  a  company  to  deliver  books. 
Uran.  879. 
To  produce  the  books  at  the  next  aftembly.     Stran. 

Granted  to  attend  a  court  leet.     Stran.  1207. 

No  mandamni  lies  for  a  le(fiurer.     Stran.  1192. 

Lies  not  to  fwear  in  one  who  has  had  judgment  on  an 
nformation  againft  him  for  an  ufurpation.     Stran.  625. 

To  call  a  veftry  for  the  ele(5tion  of  churchwardens,  re- 
"ufed.     Stran.  686. 

Mandamus  lies  not  to  grant  a  licence  to  keep  an  ale- 
loufe.     Stran.  881. 

Lies  not  for  an  adminiftrator  durante  minori  atate. 
Stran.  892. 

No  peremptory  mandamus  pending  error  on  a<5^ion  for 
falfe  return.     Stran.  983. 

Refufed  to  make  a  rate  to  reimburfe  the  expence  of 
defending  an  indictment.      Stran.  63. 

No  mandamus  lies  to  infert  particular  p'etfons  in  a 
poor's  rate.     Stran.  1259. 

3.  From  what  court  this  writ  ijjiies  ;  to  whom  to  be  di- 
ftited  i  and  by  whom  to  be  returned. 

This  general  jurifdi£lion  and  fuperintendancy  is  now 
only  exercifed  by  the  court  of  King's  Bench,  as  the  fupreme 
court,  of  reftraining  and  keeping  all  inferior  courts  and 
migiftrates  within  their  proper  bounds,  and  obliging 
them  to  execute  that  juftice  with  which  they  are  invefted. 
3  Bac.  yibr.  540. 

And  though  a  mandamus  may  ifTue  out  of  Chancery, 
yet  on  a  motion  to  the  Lord  Keeper,  to  grant  a  manda- 
tory writ  to  the  Chief  Juftice  of  the  King's  Bench,  to 
command  him  to  fign  a  bill  of  exceptions,  and  a  prece- 
dent produced,  where  in  a  like  cafe  fuch  a  writ  had  ifTued 
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out  of  Chancery  to  the  judge  of  the  (herifts  court  iii 
London;  the  Lord  Keeper  denied  the  motion,  for  that  the 
precedent  produced  was  to  an  inferior  court,  and  he 
would  not  prefume  but  the  Chief  Juftice  of  England 
would  do  What  (hould  be  juft  in  the  cafe.      I  Fern.  175. 

But  though  the  court  of  King's  Bench  be  intrufted 
with  this  jurifdiflion  of  iffiiing  out  of  mandamui's,  yet 
are  they  not  obliged  to  do  fo  in  all  cafes  wherein  it  may 
feem  proper,  but  herein  may  exercife  a  difcretionary 
power,  as  well  in  refufing  as  grantirlg  fuch  writ  ;  as 
where  the  end  of  it  is  merely  to  try  a  private  right ; 
where  the  granting  it  would  be  attended  with  manifeft 
hard/hips  and  difficulties,  i^c.  fo  even  fince  the  ftatute 
II  Geo.  I.  for  obliging  corporations  to  eledt  officers,  it 
hath  been  held,  that  this  court  hath  a  difcretionarv 
power  of  refufing  a  writ  for  that  purpofe,  but  may  firft 
receive  information  about  the  eleflion,  and,  if  diflatif- 
fied  about  the  right,  may  fend  the  parties  to  try  it  in  an 
information.  Hill.  8  Geo.  2.  The  King  v.  Mayor  and 
Burgejfcs  of  Tintage!  in  Cornwal. 

Alio  in  a  doubtful  cafe,  the  court  of  King's  Bench 
may  awaid  a  mandamus  to  be  confidered  of  further  ott 
the  return,  which  may  give  more  light,  and  difcover 
more  fully  the  juftnefs  of  granting  or  refufing  it,  and  on 
fuch  return  either  eftablilh  or  quafti  the  writ,  i  Sid. 
169.  I  Lev.  23.  2  Lev.  14.  2  Show.  74.  Carth. 
169.     Ca.  Law  Eq.  49. 

The  writ  is  to  be  direCled  to  him,  who  by  law  is  obli- 
ged to  execute  it,  or  to  do  the  thing  thereby  required; 
and  tlierefore  where  a  mandamus  was  granted  to  the 
mayor,  life,  of  Norwich,  it  was  moved,  that  the  fenfe 
of  the  mayor  differed  from  the  majority  of  the  corpora- 
tion, and  that  he  would  execute  the  writ  ;  whereas  the 
corporation  were  for  returning  an  excufe,  bfc.  and  they 
prayed,  that  the  mayor  might  be  ordered  to  deliver  the 
writ  to  the  reft  of  the  corporation.  Sed  non  allocatur  ; 
for  he  is  the  head  and  principal,  and  take  your  coqrfe 
againft  him.      2  Salk.  432,  701. 

If  a  mandamus  -  be  direfled  to  the  two  bailiffs  of  a 
town  to  fwear  in  other  bailiffs,  and  they  objeft,  that 
having  fworn  in  others,  and  being  now  no  longer  bai- 
liffs, and  that  the  writ  not  being  direfled  to  them  irl 
their  natural  capacities,  they  are  not  obliged  to  pay  any 
obedience  thereto ;  the  court  notwithftanding  obliged 
them  to  return  the  writ ;  for  if  the  perfon  fworn  in  by 
them  had  no  right  to  be  chofen,  they  ftlll  continue  bai- 
liffs, and  ought  to  obey  the  King's  writ.  6  Mod.  133. 
The  King  v.   The  Town  of  Clitheroe. 

But  where  a  mandamus  was  direfled  to  the  church- 
wardens of  IV.  to  reftore  J.  to  the  office  of  fexton,  and 
ferved  lipoti  the  late  churchwardens,  after  their  office  was 
expired  ;  and  a  rule  being  made  to  (hew  caufe  why  an 
attachment  fliould  not  go,  for  not  obeying  the  manda- 
mus ;  and  the  whole  matter  being  difclofed  by  affidavit, 
the  court  allowed  as  a  good  reafon  for  their  not  returning 
the  writ,  that  they  at  the  time  of  the  writ  delivered  to 
them  were  not  churchwardens.  Trin.  5  Geo.  2.  in  B.  R. 
The  King  V.  Churchwardens  of  Wrexham. 

A  mandamus  to  the  mayor,  aldermen  and  capital  bur- 
geffes  of  D.  viz.  Whereas  y/.  and  B.  iffc.  removed  thfc 
party  complaining  from  his  office  of  burgefs,  comman- 
ding them  to  command  jf.  and  B.  to  reftore  him,  was 
quaftied,  for  that  it  is  abfurd,  that  the  writ  fhould  be  di- 
refled  to  one  perfon  to  command  another.  2  Salk.  436. 
The  ^een  v.  Tlie  Mayor,  (^c.  of  Derby. 

The  writ  is  to  be  returned  by  him  to  whom  it  is  di- 
refledj  and  if  any  other  return  it  in  his  name,  without 
his  privity  and  confent,  an  aftion  on  the  cafe  lies  againft 
him  ;  alfo  it  is  fuch  an  offence,  for  which  the  court  will 
grant  an  attachment.  Skin.  368.  Carth.  500.  Comb. 
422.     2  Show.  505. 

If  a  mandamus  be  dire<ned  to  the  mayor,  &c.  and  the 
mayor,  who  is  the  moft  principal  and  proper  perfon,  re- 
turns and  brings  in  the  writ ;  the  court  upon  affidavits 
will  not  examine,  whether  there  was  the  fenfe  of  the 
majority,  but  will  receive  it,  and  leave  the  parties  to 
punifh  the  mayor  for  the  mifdemeanor,  if  he  be  guilty  ; 
but  a  peremptory  mandamus  will  be  granted,  if  the  re- 
turn be  falfified.  Carth,  500.  The  King  ver.  Maypr, 
5  K  i^c. 
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^c.  of  Abingdon.     2  Salk.  43 r.  S.  C.  aivJ  leave  given 
by  tiie  court  to  file  an  information  againft  the  mayor. 

4.  Of'mforcing  ibed'ience  to  the  writ,  compelling  a  return, 
and  what  jhall  bt  deemed  a  good  return. 

On  every  mandamus  there  regularly  iffues  an  alias  and 
pluries,  to  oblige  the  party  to  return  the  writ ;  but  the 
court  of  King's  Bench  may  make  a  peremptory  rule  to 
return  the  fiift  writ;  and  in  cafe  of  difobedience  grant 
an  attachment ;  alfo  by  the  ftatutes  9  Ann.  and  1 1  Geo.  I. 
Perfons,  who  are  by  law  required  to  make  returns  to 
mandamus's,  in  fuch  cafes  as  are  within  the  ftatutes,  mufl 
make  their  return  to  the  firft  writ  of  mandamus.  2  Sa/L 
/^iq,  434.     6  Mod.  25.     Skin.  669. 

If  an  attachment  ifTues  for  not  returning  a  mandamus, 
and  the  fheriff,  who  is  to  ferve  the  procefs,  takes  bail 
tiiereupon,  this  is  fuch  a  mifdemeanor,  for  which  an  at- 
tachment will  be  granted  againft  him ;  for  thefe  are  not 
like  attachments  in  Chancery,  for  want  of  an  anfwer, 
which  are  only  aj  attachments  of  procefs,  but  are  writs 
on  contempt  in  nature  of  executions,  and  fo  not  bailable 
by  the  flieriff,  Mich.  9  Geo.  2.  The  King  v.  Bcfierville, 
Jheriff  of  Shropfhire. 

If  a  mandamus  is  awarded  for  elefling  an  ofKcer,  and 
there  is  an  equality  of  votes,  fo  that  the  eieftors  cannot 
agree ;  it  is  faid,  that  they  fhall  be  all  brought  up  as  in 
contempt,  and  laid  by  the  heels  till  they  do  agree.  6 
Mod.  152. 

As  every  mandamus  ifTues  upon  a  fuppofal  of  fome 
breach  and  difobedience  of  the  law,  or  negledt  of  the 
party's  duty  to  whom  it  is  direfled,  the  return  thereto 
muft  be  certain  to  every  refpeil ;  and  therefore  it  is  faid, 
rot  to  be  fufKcient  to  offer  fuch  matter  as  the  party  may 
falfify  in  an  adion,  but  alfo  fuch  matter  muft  be  alleged, 
that  the  court  may  be  able  to  judge  of  it,  and  determine 
whether  the  party's  condudl  be  agreeable  to  law  or  not. 
I  Salk.  432.      I  Vent,  in. 

Therefore,  if  to  a  mandamus  to  the  Lord  Prefident  and 
Counfel  of  the  Marches,  to  admit  a  perfon  to  the  exercife 
of  the  office  of  deputy  fecretary,  the  return  is,  that  non 
fuit  tempore  receptionis  brcvis  deputatus  conjlitutus ;  this  is 
naught ;  for  if  he  were  made  his  deputy  before,  the 
return  was  true;  unlefs  he  made  him  his  deputy  at  the 
very  inftant  of  the  receipt  of  the  writ,  i  Vent.  1 10. 
The  King  v.  Clapham. 

To  a  mandamus  to  admit  a  perfon  alderman,  the  party 
may  return,  that  he  was  not  qualified,  or  that  he  was 
not  eleiSed ;  alfo  feveral  caufes  may  be  returned,  but  they 
muft  be  confiftent ;  and  therefore  if  the  return  admits  a 
good  election,  and  afterward  avoid  it  by  matter  repug- 
nant, this  is  naught.  2  Salk.  436.  The  ^een  v.  Mayor, 
isfc,   of  Norwich. 

A  mandamus  to  fwear  one  Into  the  place  of  town- 
clerk ;  the  return  was,  that  upon  the  ele(Etion  B.  had  18 
voices,  and  the  party  who  fued  the  mandamus  but  17; 
and  that  they  fwore  in  B.  and  it  was  held  a  bad  return, 
being  argumentative,  when  it  fhould  be  exprefs  and  di- 
rc(5t,  that  he  was  not  chofe.     6  Mod.  309. 

A  mandamus  was  granted  to  reftore  the  recorder  of 
Barnjlable,  directed  to  the  mayor  of  the  corporation  ;  and 
he  returned,  quod  non  conjlat  nobis,  that  he  was  ever  elefted; 
and  the  return  adjudged  infufficient,  and  the  reflitution 
awarded.     Raym.  153. 

So  where  to  a  mandamus,  to  reftore  a  town  clerk,  it 
was  returned,  that  he  nunquam  debito  modo  admijj'us ;  and 
it  was  held  a  bad  return,  being  a  negative  pregnant,  and 
involving  matter  of  law,  when  the  plain  fad  only  (hould 
be  returned,  fo  as  to  enable  the  court  to  adjudge  upon  it, 
and  the  party  to  bring  his  a£tion.  In  cafe  it  were  falfe. 
I  Sid.  209.      I  Keb.  655,  716,  733. 

But  if  the  mandamus  fuggeft,  that  he  was  dcbite  ele^us, 
a  return  quod  non  fuit  debite  eleEJus  is  good,  becaufe  it 
anfwers  the  fuggeftion  in  the  writ.  Carth.  170.  Lam- 
ben\  cafe.     2  Salk.  433.     5  Mod.  1 1.  S.  P. 
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5.  Gf  Iraverfing  the  return,  taking  ijfue  thereon,  remedy 
for  a  falfe  return,  and  of  a-jjarding  a  peremptory  man* 
damus. 

The  party  to  the  return  of  a  mandamus  could  not  tra- 
verfe  nor  interplead,  which  is  one  reafon  why  the  utmoft 
certainty  was  required  in  fuch  return,  i  Vent.  in.  % 
Salk.  432. 

But  now  by  the  flat.  9  Ann.  cap.  20.  reciting,  that 
divers  perfons  had  illegally  intruded  themfelves  into,  and 
taken  upon  them  to  execute  the  office  of  mayors,  baihfi^, 
port-reeves,  and  other  offices  within  cities,  towns  cor- 
porate, boroughs  and  places ;  and  the  great  difficulty  of 
determining,  where  the  office  was  annual,  the  right  to 
the  fame,  within  the  compafs  of  the  year,  or  where  it 
was  not  annual,  the  difficulty  of  determining  the  right,, 
before  the  perfons  had  done  divers  adts  prejudicial  to  the 
peace  and  order  of  fuch  city,  t^c.  and  reciting  the  gre»t 
difficulty  perfons  illegally  turned  out,  or  refufed  to  be 
admitted,  lay  under,  and  the  dilatorinefs  and  expence  at- 
tending the  proceedings  on  writs  of  mandamus;  it  is  there- 
fore enacted.  That  as  often  as,  in  any  of  the  cafes  afore- 
faid,  any  writ  of  mandamus  fhall  ilFue  out  of  the  King's 
Bench,  the  courts  of  feffions  of  counties  palatine,  or  oui 
of  any  the  courts  of  the  grand  feffions  in  Wales,  and 
a  return  fhall  be  made  thereunto,  it  (hall  and  may  b. 
lawful  to  and  for  the  perfon  or  perfons,  fuing  or  profe- 
cuting  fuch  writs  of  mandamus,  to  plead  to  or  traverfe  al 
or  any  the  material  fads  contained  within  the  faid  re 
turn ;  to  which  the  perfon  or  perfons  making  fuch  retiiri 
(hall  reply,  take  iffue  or  demur;  and  fuch  further  pro 
ceedings,  and  in  fuch  manner  (hall  be  had  therein,  for  th 
determination  thereof,  as  might  have  been  had  if  th 
perfon  or  perfons,  fuing  fuch  writ,  had  brought  his  0 
their  adion  on  the  cafe  for  a  falfe  return ;  and  if  an 
ifTue  (hall  be  joined  on  fuch  proceedings,  the  perfon  0 
perfons  fuing  fuch  writ,  (hall  and  may  try  the  fame  i 
fuch  place,  as  an  ifTue  joined  in  fuch  adion  on  the  ca! 
(hould  or  might  have  been  tried  ;  and  in  cafe  a  verdi( 
(hall  be  found  for  the  perfon  or  perfons  fuing  fuch  wri 
or  judgment  given  for  him  or  them  on  demurrer,  or  b 
nil  dicit,  or  for  want  of  a  replication  or  other  pleadin| 
he  or  they  (hall  recover  his  and  their  damages  and  coft 
in  fuch  manner  as  he  or  they  might  have  done  in  f^c 
adion  on  the  cafe  as  aforefaid  ;  fuch  cofts  and  damag 
to  be  levied  by  capias  ad  fatisfaciendum,  fieri  facias  ( 
elegit,  and  a  peremptory  writ  of  mandamus  Ihall  be  grante 
without  delay,  for  him  or  them  for  whom  judgmer 
fhall  be  given,  as  might  have  been,  if  fuch  return  ha 
been  adjudged  infufficient ;  and  in  cafe  judgment  (ha 
be  given  for  the  perfon  or  perfons  making  fuch  retur 
fo  fuch  writ,  he  or  they  fhall  recover  his  or  their  cofi 
of  fuit,  to  be  levied  in  manner  aforefaid. 

It  is  clearly  agreed,  that  for  a  falfe  return  to  a  mm 
damus  an  adion  on  the  cafe  lies ;  as  if  upon  a  mandamt. 
to  reftore  T,  S.  to  his  place  of  burgefs  of  P.  the  mayoi 
t^c.  return  a  good  caufe,  the  matter  of  which  is  falft 
an  adion  lies  for  the  falfe  return.  11  Ce,  99.  Bagg 
cafe. 

Alfo  it  hath  been  adjudged,  that  where  the  return  1 
made  by  feveral  perfons,  the  adion  may  be  either  joir 
againft  all  or  feveral,  being  founded  on  a  tort  or  injury 
as  if  made  by  the  mayor  and  aldermen,  the  adion  ma 
be  brought  againft  the  mayor  only  ;  and  if  upon  evident 
it  appears,  that  he  voted  againft  the  return,  but  ws 
over- ruled  by  the  majority,  the  plaintiff  will  be  nonfuitec 
Carth.  171-2.  Sir  Peter  Rich  v.  Pilkington,  Lord  Mayi 
of  London,     b  Mod.  152.  S.P. 

Alfo  if  the  matter  concerns  publick  government,  M 
no  particular  perfon  is  fo  far  interefted,  as  to  maintai 
an  adion,  the  court  will  grant  an  information  againft  tf 
particular  perfons  that  made  the  return,     2  Salk.  374. 

If  the  return  be  infufficient,  or  falfified  in  an  adio 
on  the  cafe,  the  court  regularly  grants  a  peremptory  mat 
damus,  either  to  admit,  reftore  or  difcharge,  i3c.  tl 
party,  as  the  cafe  requires.      11  Co.  99. 

But  the  adion  which  falfifies  the  return,  is  to  f 
brotight  in  that  court  out  of  which  the  mandamus  ifl'uec 
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anJ  therefore  where  in  an  adJion  on  the  cafe  In  C.  B.  for 
a  falfe  return  to  a  mandamus,  judgment  was  given  for  the 
plaintiff  on  demurrer  ;  jet  the  court  of  B.  R.  refufed  a 
peremptory  mandamus;  becaufe  every  mandamus  recites 
the  faft  prout  nobis  conjlat  per  recordum,  which  cannot  be 
faid  in  this  cafe,  as  the  court  cannot  take  notice  of  the 
records  of  the  Common  Pleas.  2  Salk.  428.  Skin.  670. 
S.  C.  For  more  learning  on  this  fuhjeii,  fee  3  BiC.  Abr. 
and  15  Vin.  Abr.  tit.  Mandamus. 

i^itnllflinniSI,  Was  alfo  a  writ  that  lay  after  the  year 
and  a  day,  where  in  the  mean  time  the  writ  called  Diem 
(laufit  exiremum  had  not  been  fent  out  to  the  efcheator, 
commanding  him  to  inquire  of  what  lands  holden  by 
knight-fervice  the  tenant  died  feifed,  ^c.  See  F.  N.  B. 
561.     Dyer  209.  pi.  19.   248.  pi.  81.     Lamb.  36. 

^auDantttS,  Was  alfo  a  writ  or  charge  to  the  (herifF, 
'to  take  into  the  King's  bands  all  the  lands  and  tenements 
}f  the  King's  widow,  that,  againft  her  oath  formerly 
riven,  marrieth  without  the  King's  confent.  Reg.  fol. 
295.     See  MiDOto, 

SpauDatarp,  (Mandatarius,)  He  to  whom  a  charge  or 
[rommandment  is  given.  Alfo  he  that  obtains  a  benefice 
jjy  mandamus. 

jpanDatC,  (Mandatum,)  Is  a  commandment  judicial 
)f  the  King,  or  his  juftices,  to  have  any  thing  done  for 
lifpatch  of  juftice,  whereof  there  is  great  variety  in  the 
able  of  the  Regifter  Judicial,  verba  Mandatum.  Wc 
ead  of  the  bifhop's  mandates  to  the  (herifFs,  3 1  EHz.  c.  9. 
7ewetl,  edit.  1727. 

^anDatt  Itie^,  Mandie  or  Maundy  Thurfday,  the  day 
)efore  Good-Friday,  when  they  commemorate  and  prac- 
ife  the  commands  of  our  Saviour,  in  wafhing  the  feet  of 
he  poor,  i^c.  as  our  Kings  of  England  have  long  prac- 
ifed  the  good  old  cuftom  on  that  day  of  wafliing  the 
eet  of  the  poor  men,  in  number  equal  to  the  years  of 
heir  reign,  and  giving  them  (hoes,  (lockings  and  money. 
W.  ib. 

^aimatO  pattest,  Loaves  or  bread  given  to  the  poor 
ipon  Maundy  Thurfday.     Id.  ib. 

ilJanentCS,  Was  anciently  ufed  for  tenentes,  or  tenants. 
loncil.  Synodal,  apud  Cloverjho.  Anno  822.  qui  in  folo  alieno 
nanent ;  and  it  was  not  lawful  for  them  or  their  chil- 
Iren  to  depart  without  leave  of  the  lord. 

ipangonate,  To  buy  in  the  market.  Si  venicnt  ad 
nercatum  qui  mangonant  in  cafeo  iS"  butiro.  Leg.  iEthel- 
ed.  apud  Brompton,  cap.  24. 

^angOncnulS,  A  warlike  inftrument  made  to  caft 
mall  ftones  againft  the  walls  of  a  caftle.   dwell,  ed.  ijij. 

^ailiptllUlS,  Was  an  handkerchief  which  the  prieft 
ilways  had  in  his  left-hand.     Id.   ib, 

fl9annCt,  (from  the  Fr.  manier,  or  mainer,  i.  e.  manu- 
'raifare,)  To  be  taken  with  the  manner,  is  where  a 
thief  having  ftolen  any  thing,  is  taken  with  the  fame 
about  him,  as  it  were  in  his  bands ;  which  is  called 
flagrante  deliiio,  S.  P.  C.  179.  Such  a  criminal  is  not 
bailable  by  law  :  And  anciently,  if  one  guilty  of  felony 
or  larceny  had  been  freftily  purfued,  and  taken  with  the 
manner,  and  the  goods  fo  found  upon  him  had  been 
brought  into  court  with  him,  he  might  be  tried  imme- 
diately, without  any  appeal  or  indiflment ;  and  this  is  faid 
to  have  been  the  proper  method  of  proceeding  in  fuch 
manors  which  had  the  franchife  of  infangthefe,  H.P.  C. 
2or.     S.  P.  C.  28.     2  Hawk.  P.  C.  21 1. 

S&UXlttixl^,  (Manopera,)  A  day's  work  of  a  man  ;  in 
fome  ancient  deeds  there  is  a  referve  of  fo  much  rent, 
and  fo  many  mannings.     Cowell,  edit.  1727. 

S^atlttltC,  Is  where  one  is  cited  to  appear  in  court, 
and  (land  to  the  judgment  there.  It  differs  from  bannire : 
for  though  both  fignify  a  citation,  yet  one  is  a  citation 
by  the  adverfary,  and  the  other  by  the  judge.  Leg.  H.  i. 
tap.  10.     Du  Cange. 

jpannopusi,  (Manopera,)  Goods  taken  in  the  hands 
of  an  apprehended  thief.     Cowell,  edit.  1727. 

£0annU0,  A  horfe,  a  pad  or  faddle  horfe.  In  the 
laws  of  Alfred,  we  lind  man-thcof,  for  a  horfe-ftealer. 
Cowell,  edit.  1727. 

^anOJ,  (Manerium,)  Seems  to  be  derived  of  the  Fr. 
manour,  habitation    or  rather  from  manendo,   of  abiding 
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there,  becaufe  the  lord  did  ufualiy  refiJc  there.  P./l  fec~ 
dumnobile  partim  vnffalis  (quos  teaentes.  vocamus)  ib  certa 
fcrvitia  conccffum;  partim  Domino  in  iftm  fanMa  fucc^ 
cum  jurifdiaione  in  vajfallos,  ob  concejfu  pradia  refer-o/jturn. 
^uis  vaJpilUs  concedmiur,  terras  dicimus  tenementales, 
qua  domino  refervantur  domlnicaies.  'tolum  vera  feodum 
dominium  appellatur,  olim  baronia  ;  unde  curia  qua:  huic 
prcseji  jurifdiaioni  hcdie  curia  baronis  nomen  retinet. 
Skene  de  verb,  fignif.  faitii,  It  is  called  manerium  qunfi 
manurium,  becaufe  it  is  laboured  by  handy-work  :  It  is  4 
noble  fort  of  fee  granted  partly  to  tenants  for  certain  fcr- 
vices  to  be  performed,  and  partly  referved  to  the  ufe  of 
his  family,  with  jtirifdidlion  over  his  tenants  fur  their 
farms.  That  which  was  granted  out  to  tenan-s,  we  call 
tenementales  ;  thofe  referved  to  the  lord,  were  dominicales : 
the  whole  fee  was  termed  a  lordfhip,  of  old  a  barony  ; 
from  whence  the  court,  that  is  always  an  appendant  to 
the  manor,  is  called  The  court  baron.  Touching  the  ori-^ 
ginal  of  the  manors,  it  feems  that  in  the  beginning  there 
was  a  circuit  of  ground  granted  by  the  King  to  fome 
baron  or  man  of  worth,  for  him  and  his  heirs  to  dwell 
upon,  and  to  exercife  fome  jurifdidlion  more  or  lefs 
within  that  compafs,  as  he  thought  good  to  grant,  per- 
forming fuch  fervices,  and  paying  fuch  yearly  rent  for 
the  fame,  as  he  by  his  grant  required;  and  that  after- 
wards this  great  man  parcelled  his  land  to  other  meaner 
men,  enjoining  them  fuch  fervices  and  rents  as  he  thought 
good,  and  fo  as  he  became  tenant  to  the  King,  the  inferiors 
became  tenants  to  him.  See  Perkin's  Refervatiom  670, 
and  Home's  Mirror  of  Ju/iieeSy  lib.  I.  cop.  De  Roy  Alfred, 
and  Fulbeck,  fol.  i8.  And  according  to  this  our  cuftom, 
all  lands  holden  in  fee  throughout  France  are  divided  into 
feffs  and  arrieri  fieffs,  whereof  the  former  are  fuch  as 
are  immediately  granted  by  the  King  ;  the  fecond,  fuch 
as  the  King's  feudataries  do  again  grant  to  others.  Gre- 
gorii  Syntagm.  lib.  6.  cap.  5.  num.  3.  In  thefe  days  a 
manor  rather  fignifieth  the  jurifdiiSlion  and  royalty  incor- 
poreal, than  the  land  or  fite.  For  a  man  may  have  a 
manor  in  grofs,  (as  the  law  termeth  it)  that  is,  the  right 
and  interert  of  a  court-baron,  with  the  perquifues  there- 
unto belonging,  and  another  or  others  have  every  foot  of 
the  land,  Kitcbin,  fol.  4.  Broke,  hoc  titulo  per  totum. 
Braflon,  lib.  4.  cap.  31.  num.  3.  divideth  munerium  intp 
capitate  &  non  capitale.  See  jlFCC.  A  manor  may  be 
compounded  of  divers  things,  as  of  a  houfe,  arable  land, 
pafture,  meadow,  wood,  rent,  advowfon,  court-baron, 
and  fuch  like;  and  this  ought  to  be  by  bng  continuance 
of  time,  beyond  the  memory  of  man  ;  for  at  this  day  a 
manor  cannot  be  made,  becaufe  a  court- baron  cannot  nov/ 
be  made,  and  a  manor  cannot  be  without  a  court-baron, 
and  fuitors  or  freeholders,  two  at  the  leaft ;  for  if  all  the 
freeholds,  except  one,  efcheat  to  the  lord,  or  if  he  pur- 
chafe  all,  except  one,  there  his  manor  is  gone  caufa  qua 
fupra,  although  in  common  fpeech  it  may  be  fo  called. 
Cowell,  edit.  1727.  See  CoppljplB,  and  15  Vin.  Abr. 
tit.  Manor. 

fpailfe,  (Manfus,  vel manfa).  An  habitation  or  farm  ; 
Alfo  an  hide  of  land  ;  and  the  pofTelTors  of  fuch  were 
called  manentes.     Spelman. 

iPanfcr,  A  baftard.  Cowell,  edit.  1727, 
iPaH(lOn«  (Manjlo,  a  manendo,)  According  to  the  de- 
finition of  BraSion,  lib.  5.  cap.  28.  num.  I.  Is  a  dwel- 
ling confifting  of  one  or  more  houfes.  It  is  moft  com- 
monly taken  for  the  lord's  chief  dwelling- houfe  within 
his  fee,  otherwife  called  the  capital  mejfuage,  or  chief  ma- 
nor-place. Braiion,  lib.  2.  cap.  26.  Mavfion,  aniongft 
the  ancient  Remans,  w?s  a  plac-e  appointed  for  the  lod- 
ging of  the  Prince,  or  foldiers  in  their  journey  ;  and  in 
this  fenfe  we  read  primam  manftonem^  I3c.  It  is  probable, 
that  this  word  manfion  doth  in  fome  conftru6lion  fignify 
fo  much  land  as  Bede  callcth  familiam  in  his  Ecclefiafiical 
Hijlory.  For  Lombard,  in  his  Explication  of  Saxon 
Words,  verb.  Hida  terra  faith,  that  that  which  he  cal- 
leth  familiam,  others  fince  called  manentem  vel  man- 
fam.  Manfus  &  manfum,  you  may  read  in  the  Feudijis, 
and  in  Skene  de  verbor.  Slgnificflt.  verba  Manfus.  See 
Skene,  verbo  Manfus.  The  Latin  word  mavfia,  in  the 
chatter  granted  by  King  Kenulphus  to  Ruchin,  Abbot  of 
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Jihlngdoti,  and  mentioned  by  Sir  Ediuard  Coke  in  his  Re- 
port De  Jure  Regis  Ecchfwjiico,  feems  to  fignify  a  cer- 
lain  quantity  of  land.  H,da  vel  manfia.  Mat.  Weftm. 
in  Anno  857.  And  in  a  charter  of  Edward  Conf.  it  is 
written  manfa.  Vide  Hift.  of  Pauls,  fol.  189.  Br^aon, 
lib  5  tr^a.  5.  par.  I.  Manfio  rfe  potent  corijhuaa  ex 
tluribus  domibus  vel  una,  qua  erit  habitatio  urn  &  fola  fine 
vicino,  etiam  ^  ft  alia  manfio  fit  vicwata  mn  ent  villa, 
quia  villa  ell  ex  pluribus  manfionibus  vicmata  ^  collata  ex 
pluribus  vidnis.  Fleta,  lib.  6.  cap.  51.  Sometimes  »)««- 
fi,  fianifies  a  family,  as,  Terram  50  manfionum,  iSc. 
concilium  Clove/hoe,  anno  800.  But  that  which  in  ancient 
Latin  authors  was  called  hida,  was  afierwards  called  man- 
fo,  i.  e.  as  much  land  as  one  plough  could  till  in  a  year. 
Cowcll,  edit.    1727. 

<^anflaugljtet,  (Homicidlum)  Is  the  unlawful  killing 
of  a  man,  without  a  prepenfed  malice.  As  when  two 
that  formerly  meant  no  harm  one  to  another  meet  toge- 
ther, and  upon  fume  fudden  occafion  falling  out,  the  one 
killeth  the  other,  Jl^e/l.  part.  2.  Symbol,  tit.  IndiSiments, 
fea.  44.  It  differeth  from  murder,  becaufe  it  is  not  done 
with  foregoing  malice  :  And  from  chancemedley,  becaufe 
it  hath  a  prefent  intent  to  kill.  And  this  is  felony,  but 
admitted  to  the  benefit  of  clergy  for  the  firft  time. 
Staundf.  pi  cor.  lib.  I.  cap.  9.  and  BraBon,  cap.  9.  yet 
it  is  confounded  with  murder  in  the  ftatute,  Anno  28  Ed. 
3.  cap.  II.     See  ^onticiDC. 

^anflim  rapttalC,  The  chief  manfa,  or  manor- houfe, 
or  couit  of  the  Lord.      Cowell,  edit.    1727. 

Spanfttra  and  a^afttra,  Are  ufed  in  Domefday  and 
other  ancient  records,  for  Manftones  vel  habitacula  villico- 
rum.     Cowell,  edit.    1727. 

Spanfttg,  Anciently  a  farm.  Selden's  Hijf.  of  Tithes, 
pag.  62. 

i^aufUSi  pjc^bptcrt.  The  manfe  or  houfe  of  refidence 
of  the  parifh  prieft ;  the  parfonage  or  vicarage  houfe. 
Paroch.  Antiq.  p.  431. 

SI9amtalia  lienefiCta,  The  daily  diftributlons,  or  por- 
tions of  meat  and  drink  allotted  to  the  canons  and  other 
members  of  cathedral  churches  for  their  prefent  fub- 
fiftence.      Cowell,  edit.   1727. 

Spanualtg  ObeHiCUtta,  Swom  obedience,  or  fubmif- 
fion  upon  oath.      Coivell,  edit.    1727. 

jljamifaptio,  is  a  writ  that  lies  for  a  man  who  being 
taken  upon  fufpicion  of  felony,  and  offering  fufficient  bail  for 
his  appearance,  cannot  be  admitted  thereto  by  the  ftieriff, 
or  other  having  power  to  let  to  mainprife.  F.  N.  B. 
fol.  249.  See  ^ainp^tfe.  How  diverfly  it  is  ufed,  fee 
the  Reg.  Origin,  in  the  table,  and  Pryn's  Animadverfions, 
fol  268. 

SpanitCl,  (ManueUs,)  Any  thing  whereof  prefent  pro- 
fit may  be  made,  or  that  is  employed  or  ufed  by  the 
hand.  Staundf.  Prarog.  fol.  54.  As  a  thing  in  the  ma- 
nuel  occupation  of  one,  that  is,  aflually  ufed  or  employ- 
ed by  him.     Cowell,  edit.   1727. 

ipanufaCtUCCS,  Certain  wrought  ware  prohibited  to 
be  imported,  3  Ed.  4.  c.  4.  5  EL  c.  7.  10  Ann.  c. 
19.  fe£f.  ib-j. 

Manufaaures  may  be  imported  from  Ireland,  3  Ed.  4. 
c.  4.  fit.  3. 

Mafters  of  crafts  and  magiftrates  of  cities  may  fearch 
manufaaures,   3  Ed.  4.  c.  4.  feSf.  4. 

Certain  manufaaures  prohibited  to  be  imported  by 
ftrangers,   i  R.  3.  c.  12. 

Pins  permitted  to  be  imported,   27  El.  c.  1 1. 

Foreign  wool-cards  to  be  imported,   39  El.  c.  14. 

Foreign  bone-lace,  cut  work,  imbroidery,  fringe,  band- 
ftrings,  buttons  and  needlework,  prohibited  to  be  impor- 
ted or  fold,  13  W  14  Car.  2.  c.  13.  c,  (^  10  IF.  3.  e. 
9.  Repealed  from  the  taking  off  the  prohibition  of  the 
woollen  manufaaures  in  Flanders,    1 1  £sf  12  ^^  3.  c.  11. 

Foreign  wool-cards,  card-wire  and  iron-wire  not  to  be 
imported,    13  is"  14  Car.  2.  c.  19. 

All  perfons  may  work  in  manufaaures  of  hemp  or 
flax,  or  tapeftry,   15  Car.  2.  c.  15. 

Againft  frauds  in  the  manufaaures  of  woollen,  linen 
and  iron,   i  Ann.  Jl.  2.  c.  iS.     13  Geo.  2.  c.  8. 

Wages  to  be  paid  in  money,    i  Ann.  fi.  2.  c.  18.  /  6. 
10  Ain.  c.  16,  /  6.     13  Geo.  2,  «,  8.  /  6. 
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Regulations  to  prevent  frauds  by  manufoauiCs  in  wool- 
len,  linen  or  iron,    13  Geo.  2.  c.  8, 

Penalties  on  manufaaurers  in  leather  imbezilling  their 
work,    13  Geo.  2.   c.  8.  Jedl.  4. 

Manufaaurers  in  leather  (hall  be  paid  their  waj^^es  in 
money,    13  Geo.  2.  cap.  8.  Je^.  6. 

Regulations  of  the  manufaaures  in  woollen,  linen, 
iron,  leather,  is\:  and  for  the  payment  of  their   wages, 

22  Geo.  2.  c.  27. 

Penalty  on  feducing  manufaaurers  out  of  the  kingdom, 

23  Geo.  2.  c.  13. 

Penalty  on  exporting  utenfils  of  the  filk  and  woollen 
manufaaures,  2^Geo.  2.  c.  i-^.  fcii.  2. 

Officers  of  tuftoms  (hall  (eize  fuch  utenfils,  {«f(, 
found  on  board  any  fliip,   23  Geo.  2.  c.  13.  Jecl.  4. 

Penalty  on  captains  of  (hips  permitting  prohibited  tools 
to  be  put  on  board,   23  Geo.  2.  c.  13.  fe£i.  5. 

Penalty  of  figning  cockets  for  exporting  tools,  i3c. 
23  Geo.  2.  c.  13.  feSi.  6. 

jpanttmiffiOll  (AlanuwiJJio,)  Is  the   freeing  of  a  vij. 
lain  or  flave  out  of  his  bondage:  The  form  of  it,   in  the 
Conqueror's   time,    Lambard  in    his    Archaion.   fol.    126. 
fetteth  down   in    thefe   word?.  Si  quis  velit  feivum  fuum 
liberum  facere,  tradat  eum  vicecmniti,  per  manum  dextram 
in  plena  comitatu,  W   quietum  ilium   ctamare  debet  a  jure 
fervitutis  fua  per  manumifTionem  ;  itf  ojiendat   ei  liberal 
portas  b"  vias,  l^  -tradat  ei  libera  arma,  fcilicet  lanceam  (3 
gladium,  is   deinde  liber  homo  rffidtur.     Some  alfo   wert 
wont  to  be  manumitted  by  charter.     Vide  Broke,  tit.  Vil- 
lenage,  fol.  305.     The  terms  of  the  law  make  two  kindt 
of  manumijfion,  one  expreffed,  the  other  implied:  Ma\ 
mijfion  expieJJ'td  is,   when  the  lord  makes  a  deed  to  his  vi 
Uin,  to  inftanchife   him   by   this  word  -mamimittere,  t^ 
manner  of  which  in  old  time  was  thus :  The  lord, 
prefence  of   other  perfons,  took   the   bond-man    by 
head,  faying,  I  will  that  this  man  be  free,  and  thereupqi 
(hoved  him  forward  out  of  his   hand.     Manumijfion  It 
plied  is  when   the  lord  makes  an  obligation  for  paymea 
of  money  to  him  at  a  certain  day,  or  fueth  him,   wh^ 
he   migiit  enter  without  fuit ;  or  granteth   him   an  ar 
nuity,  or  leafeth  lands  to  him  by  deed,  for  years,  or  k 
life,  and  fuch  like.     Coiuell,  edit.    1727.     See  j^icf, 

^^antt  opera,  Stolen  goods  taken  upon  a  thief  appn 
hended  in  the  faa.     See  ipailllOpil?!, 

SBanUOpCCa,  Cattle,  or  any  implements  ufed  inhu(ba« 
dry.      Mon.  Aug.   torn.  I.  p.  977. 

Sl^anitpaftUSr.  Sape  obvenit  in  forenfi  dialcHo,  pro  fa 
mulo  ^  ferviente  domejiica.  Spelman.  Erit  culpaiili 
tanquam  de  manupafto,  (Manwood,  cap.  16.  n.  6.)  l.i 
He  (hall  be  culpable,  as  of  a  thing  done  by  his  own  handl 
or  by  one  of  his  family.  Gloff.  in  x.  Scriptor'.  So  thi 
OT(7«H/ifly?«J  fignifies  a  domeftick  :  Si  manupaftus  alicuju 
accufelur  de  furto.      Leg.  H.  I.  cap.  66. 

SpauupejS,  A  foot  of  full  and  legal  meafure.  Cevnk 
edit.  1727. 

£pami3,  Was  anciently  ufed  for  an  oath,  and  for  hin 
that  took  it,  a  compurgator  ;  as  we  ofien  find  in  oli 
records,  Tertia,  quarta,  decima  manu  jurare ;  that  is,  th' 
party  was  to  bring  fo  many  to  fwear  with  him,  that  the; 
believed  what  he  vouched  was  true  ;  if  he  fwore  alone,  i 
was  propria  manu  ts"  unica.  So  in  the  vifitation  of  th 
diocefe  of  London  by  Rob.  IVinchelfe,  archbilhop  of  Can 
terbury,  a  woman  of  Coggejhale  in  E[fex  accufed  of  adul 
tery — Mulieri  hoc  neganti  purgatio  fexta  manu  extitit  in 
diSla,  i.  e.  She  was  to  vindicate  her  reputation  upon  th 
teftimony  of  fix  compurgators.      Reg.  Ecd.  Chrijii  Cant'. 

fl9aiuis  nicntae  (j  (nfimac  Ijomineg,   Men  of 

mean  condition,  of  the  loweft  degree, Et  plures  me 

diae  manus  quos  ex  juflis  fJ  rationabilibus  caufis  Rex  pate 

exharedaverat.   Radulphus  de  Diceto  fub  anno  ill 2. 

Inferioris  &  infimje  manus  ho/no.     Idem  fub  annis  1 138 
1185. 
S0antItCnClXtta,  Is  a  writ  ufed  in  cafe  of  mainienanc( 

Reg.  Grig,  fol  182  £3"  189.    See  gl9ain«iiaiu:e, 

{pantUO^tl),  The  price  or  value  of  a  man's  life  c 
head  ;  for  of  old  every  man  was  rated  at  a  certain  price 
according  to  his  quality,  which  price  was  paid  to  the  lor 
in  fatisfaaion  for  killing  him.     Cowell,  edit.  1727. 


MAR 

,  A  meer,  moor,  lake,  pool,  pond,  or  place  of 
bog,   marfli,  tfc.     Paroch.   Antiq.    418.-       Cowell,   edit, 

1727- 

^arra,  Is  now  thirteen  fliilJiiigs  and  four-pence ;  but 
in  the  reign  of  Henry  I.  it  was  only  fix  Shillings  and  a 
penny  in  weight;  for  the  (hillings  as  well  as  pence  were 
then  weighed,  or  went  by  weight ;  and  fome  were  coin- 
ed, and  fome  only  cut  in  fmall  pieces.  Now  thofe  that 
were  coined  were  worth  fomething  more  than  the  other. 
De  ttbindi  himinis  oaifi  wera  debent  redJi,  iffc.  30  fol.  CSf 
5  denjr.  ad  maubotam,  idem  hodie  5  marcse  de  tbejindo, 
i.e.  thain-i  \XQ  fol.  qui  faciunt  20  marcas.  Leg.  H.  1, 
See  (paik. 

^aCtatU,  The  rent  of  a  mark  by  the  year.  Man. 
1  ton.  pag.  341. 

\    S^artl)  (Eirldom   of)  Grants  of  its  lands  are  to   be 
under  tlie  Great  feal,  4  Hen.  7.   c.  14. 

^aCtljerS,  or  JLOjDSi  matCljCirs,  Were  the  noble- 
nen  that  lived  on  the  marches  of  IFales  or  Scotland,  who 
n  times  paft  (according  to  Camden)  had  their  private 
aws,  iS  ptcflatem  vita  i^  necis,  like  petty  Kings,  which 
ire  now  abohftied  by  the  ftatute  27  H.  8.  cap.  26.  Of 
hefe  marchers,  you  may  read  Anno  2  H.  4.  c.  1 8.  26 
H.  8.  c.  6.  and  l  Ed.  6.  cap.  10.  where  they  are  called 
l«r(/j  marchers.  And  in  old  records  the  Lords  tnarchers 
if  Wales  were  called  Marchiones  de  marcbia  Ifallice.     See 

pacciuis,  Malesi. 

^aCCl)CSI  (Marchia,  from'  the  Saxon  mearc,  fignum 
hnitaneum)  Are  the  bounds  and  limits  between  us  and 
Valesy  or  between  us  and  Scotland;  which  laft  are  divi- 
led  into  we/f  and  middle  marches.  Stat.  24  Hen.  8.  c.  9. 
.  Hen,  5.  cap.  7.  and  2  2  £«/.  4.  cap.  8.  The  word  is 
fed  in  the  ftatute  24.- Hen.  8.  c.  12.  generally  for  the 
irecinds  of  the  King's  dominions.      Cowell,  edit.   1727. 

£paCCl)Ct,  { Marcbetum)  Confuetudo  pecuniaria  in  man- 
ipiorum  filiabus  maritandis.  Bradt.  lib.  2.  tit.  I.  cap.  8. 
um.  2.  Merchetum  vera  pro  filia  dare  non  competit  Vi- 
tro bomini.  Extenta  Manerii  de  Wivenho,  18  Dec.  40 
;dw.  3.  &  alia  13  Ed.  3.  Anno  Dom.  1230.  Rich. 
iurr  tenet  unum.  mefuagium,  E.  debet  tallagium,  [eilam 
trite  55?  merchet  hoc  modo,  quod  ft  maritare  voluerit  Jiliam . 
lom  cum  quodam  libera  homine  extra  villam,  faciet  pace:ii  ■ 
1  mint  pro  maritagio,  &  fi  earn  maritaverit  alicui  cujiumario 
^illa,  nil  dabit  pro  maritagio.  Merchetum,  hoc  eji,  quod 
vchemanni  fs"  nativi  debent  folvere  pro  filiabus  fuis  corrup- 
's  Jive  defioratis  5  j.  i^d.  Reg.  Abbathia  de  Burgo,  in 
;ibl.  Cotton.  This  cuftom,  with  fome  difference,  is  in 
ivers  parts  of  England  and  Wales,  as  alfo  in  Scotland, 
jnd  in  the  ifle  of  Guernfey.  See  Spelman  at  large  on  it. 
Ily  the  cuftom  of  the  manor  of  Dinevor,  in  the  county 
f  Caermarthen,  every  tenant  at  the  marriage  of  his 
aughter  pays  ten  fliillings  to  the  lord,  which  in  the  Bri- 
}fh  language  is  called  Gwabr-merched,  /.  e.  A  maid's 
^.  The  cuftom  for  the  lord  to  lie  the  firft  night  with 
he  bride  of  his  tenant  was  very  common  in  Scotland,  and 
n  the  north  parts  of  England:  But  it  was  abrogated  by 
Malcolme  the  Third,  at  the  inftance  of  the  Queen  ;  and 
nftead  thereof  a  mark  was  paid  to  the  lord  by  the 
iridegroom.     Cotvell,  edit.    1727. 

iParcJjiacC,  To  adjoin  or  border  upon,     Cozvel/,  edit. 
1727. 
fpacrulUS,  A  hammer,  a  mallet.     Id.  ib. 

^ares.    See  !^o?fcs. 
jpatffijal.    See  i^rfljal. 

SPatCttUm,  (from  the  Fr.  maret,  a  fen  or  marfh) 
Vlarfh  ground,  which  the  fea  or  great  rivers  overflow. 
>».  I  Injl.  fol.  5.  a. 

■  i^arinarilDB,  a  mariner,  a  feaman.  Marinariorum 
apitaneus,  the  admiral  or  warden  of  the  ports,  which 
jffices  were  commonly  united  in  the  fame  perfon ;  the 
word  admiral  not  coming  into  ufe  before  the  latter  end 
'f  King  Edw.  I.  before   which   >ime  the  King's  letiers 

un  thus Rex   capitaneo   marinariorum  &  eifdem 

narinariis  falutem.      Paroc.  Antiq.  pag,  322. 

ipatincrsf.    See  teamen. 

^artfcU.S,  Is  a  word  ufed  in  Domefday-Book,  and  fig- 
Kspalus,  or  locus  paludofus,  a  marfhy  or  fenny  ground. 
^'"-    II.  N^  105.  ^  ■^ 
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a^antagio  amtflb  pec  Dcfaltam,  Is  a  writ  for  the 

tenant   in  frank-marriage,   to  recover   lands,  (Sc.   where- 
of he  is  deforced   by   another.      Reg.  fol.  171. 

O^ai'ttagtUm,  That  .portion  which  is  given  with  a 
daughter  in  marriage,  o'ee  Glanvil;  In  alio  modo  accipitur 
dn  fcundiim  leges  Romanas,  fecundum  quas  proprie  appella- 
tur  dos,  id  quod  cum  mtdiere  datur  viro,  quod  vulgariter 
dicitur  maiiiagium.      Lib.  2.  c.  18. 

Maritagium,  or  marriage,  ftriflly  taken,  is  that  right 
which  the  lord  of  the  fee  had  to  marry  the  daughters  of 
his  vallals  after  their  death  :  Others  tell  us,  it  was  that 
profit  which  might  accrue  to  the  lord  by  the  marriage  of 
one  under  age,  who  I  eld  his  lands  of  him  by  knight's 
fervice.  This  feems  plain  by  the  ftatute  of  Merton°  cap. 
7.  Maritagium  ejus  qui  infra  a  tat  em  eJi  de  vera  jure  ptr- 
tinct  ad  dominum  feodi. 

%)aritagium  ijabere,  To  have  the  free  difpofal  of  an 
heirels  in  marriage,  a  favour  granted  by  the  Kin^s  of 
England,  wliile  tliey  had  the  cuftody  of  all  wards  or 
heirs  in  minority.      Coivell,  edit.    1727. 

iparitima  iSllgliaC,  The  emolument  arifing  to  the 
King  liom  the  fea,  which  fherilFs  anciently  collcacd  ; 
but  was  afterwards  granted  to  the  admiral.  Pat.  8  Hen. 
3.  m.  4.  Richardus  de  Lucy  dicitur  habere  maritimam 
Angliae. 

!39ai:ft,  (Merca,  from  the  Sax.  mearc,  i.  e.  fgnton) 
In  ancient  time  we  find  mark  of  gold  was  eight  ouncc^^. 
Stow's  Annals,  pag.  32.  and  was  valued  at  6 7.  in  filver. 
Rot.  Mag.  pip ce  de  anno  i  Hen.  2.  or,  as  others  write, 
6/.  13^.  i,d.  Char.  Reg.  Joh.  de  dote  B.  Regina  (quon- 
dam ux.  R.  Richardi.)  Paten.  3  Job.  m.  17.  n.  31. 
Ajfignavimus  ei  pro  dote  fua  mille  marcas  argenti  ammatim, 
13^.  i,d.  computatis  pro  marca.  See  iparra.  'Tis  in- 
certain  when  it  firft  came  fixed  to  this  particular  value, 
Matthew  Paris  tells  us,  that  it  was  fo  early  as  the  year 
1 194,  in  the  life  of  Ga^r/w;,  abbot  of  St.  yf/^aw.  Sll:e)ie 
de  Ferb.  Signif,  verb.  Mark,  faith,  that  in  Ttaiiatu  de 
ponderibus  isf  menfuris,  a  mark  fignifieth  an  ounce  wcioht 
or  iialf  a  pound,  whereof  the  dram  is  the  eighth  part,"as 
the  ounce  is  the  eighth  part  of  a  mark,  citing  CoJJaneus 
de  Confuetud.  Burg.  Rub.  prim.  feii.  7.  verb.  Solz  Tur- 
noys.  A  mark  of  filver  is  now  13^.  4^.  Couielly  edit, 
1727. 

tPaCkCt,  (Mercatus)  Signifies  with  us  emporium^ 
and  alfo  the  liberty  or  privilege  whereby  a  town  is  en- 
abled to  keep  a  market.  Old  Nat.  Brev.  fol.  149.  So 
doth  Brailon  ufe  it,  hb.  2.  cap.  24.  nurn  6.  tf  lib.  4, 
cap.  46.  where  he  Ihews,  that  one  market  ought  to  be 
diftant  fro.m  another  Sex  lucas  £3"  dimidiatn  iif  tertiam 
partem  dimidia.  The  reafon  whereof  both  he  and  Fleta 
give  in  thefe  wordp,  ^.ia  omnes  rationabiles  dieta  conjiant 
ex  20  milliaribus.  Dividatur  ergo  dieta  in  ires  partes, 
prima  autem  matutina  delur  euntibus  verj'us  mercacum,  fe- 
cunda  detur  ad  cmendum  ^  vendendum  ;  qua  quidem  fi(ffi- 
cere  debet  omnibus  r.fi  fnt  forte  mercAtotes  Jla  tar  ii,  qui 
merces  depofuerint  £3"  expofuerint  venales,  quibus  necejfana 
erit  prolixior  mora  in  mercatu,  is  tcrtia  pars  rclinquitur 
redeuntibus  de  mercatu  ad  propria,  ^c.  Lib.  4.  cop. 
28.  feci.  Item  refert.  By  the  ftatute  27  H.  b.  5.  all 
fairs  and  markets  are  forbidden  to  be  kept  upon  any  Sun- 
day, or  upon  the  feafta  of  the  Afcenfion  of  our  L'lrd,  Cor- 
pus Chrijli,  or  the  AJfumption  of  our  Blefled  Lady  ;  AU 
Saints  or  Good-Friday,  except  for  necefiary  vidluals,  and 
in  the  time  of  harveft.  It  was  cuftomary  in  former 
times,  that  moft  fairs  and  markets  were  kept  on  Sundays ; 
and  in  many  places  they  are  ftill  kept  in  the  church- 
yard. This  cuftom  fo  far  obtained,  that  tl:ou;ih  it  was 
prohibited  by  feveral  Kings,  )et  we  fee  by  the  ftatute  be- 
fore-mentioned, it  continued  till  the  reign  of  Henry  VI. 
This  cuflom  is  mentioned  in  Mat,  Parif  Ar.no  1200. 
Nundinas  vero  &  niercata  dominico  die  interdixit  quod  om- 
nia qua  diebus  dominicis  per  Angliam  fieri  conjueverunt 
^c.  See  i?aii:3  auD  mai'kCt.S,  and  15  Vin.  Abr.  tit! 
Markets. 

flJacketf^tOtollgi,  Penalty  on  perfons  living  in  the 
country,  and  felling  by  retail  in  market-towns,  i  isf  2 
Phil,  y  M.  c.  7.  Neiv  Wocdjlock  excepted  as  to  wool 
and  yarn,    18  El.  c.  21. 
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515arkCt^dti,  or  f^atltCtgclti,  Toll  of  the  tnarkee. 
Goweil,  edit.  1727. 

iPflCks^JJCnnv,  Every  inhabitant  at  Maiden^  who  had 
pipes  or  g,utteis  laid  out  of  their^-houfes  into  the  ftreet, 
paid  one  penny.      HUl.  15  Ed.  i.  Phillips  of  Purveyance. 

05acll)OlOUglj,  The  honour  of  IVoodftock  granted  to  the 
Duke  of  Marlborough  in  reward  of  the  vidory  at  Blen- 
heim, bfc.  3  S^  4  ^""-  '■  ^-  The  honours  fettled  upon 
his  poflerity,  5  //««.  f-  3-  An  annuity  from  the  poft- 
office  fettled  on  the  Duke  of  Marlborough,  5  J^mi.  c.  4. 
For  paying  the  arrears  due  for  building  Blenheim- houfe, 
1  Geo.  \.Jl.J.c.i2.  fea.  34. 

fl3(irlc,  (Maria,)  Is  a  kind  of  earth  or  mineral,  which 
men  in  divers  counties  of  this  kingdom  caft  upon  their 
land  to  make  it  more  fertile.  It  is  alfo  called  malin. 
17  Ed.  4.   cap.  4. 

SlJarlcbCl'gC,  Statutes  made  there,  52  Hen.  3. 

4?ariCVtttm,  or  i^arlCttim,  A  marle-pit,  Cowell, 
edit.  1727. 

SpartltlC,  (from  the  Saxon  mearc,  fignum,)  We  ufe 
the  word  in  the  fame  fenfe  to  this  day,  when  we  fay, 
Give  fuch  a  thing  a  mark  or  fign  ;  but  in  our  ancient 
ftatutes  it  fignifies  as  much  as  reprifals,  as  in  flat.  4  H.  5, 
cap.  7.  where  marque  and  reprifals  are  ufed  zs  fynonyma ; 
and  letters  of  marque  are  found  in  the  fame  fignification 
in  the  fame  chapter.     Coivell,  edit.  1727. 

The  law  of  marque  in  what  cafes  to  be  ufed,  27  Ed.  3. 
J!.  2.  c.  17.  Letters  of  requeft  and  letters  of  marque 
{hall  be  granted  by  the  Chancellor  to  thofe  that  are 
grieved  againrt  truce,  4  Hen.  5.  c.  7.  To  be  granted 
for  goods  taken  by  the  fubje(?ls  oi  Denmark,  10  Hen.  6. 
c.  3.  Goods  taken  on  board  enemies  fhips  to  be  lawful 
prize,  though  belonging  to  foreigners  in  amity,  14 //*•«.  6. 
c.  7.     See  l\C]??tfaI. 

^arfluiS,  or  £15arClHCfS,  (Marchio,)  Is  now  a  title  of 
honour  next  before  an  Earl,  and  next  after  a  Duke; 
by  the  opinion  of  Hotoman,  verb.  Marchio  in  verbis  Feu- 
dalibus,  the  name  is  derived  from  the  German  march^  i. 
limes.,  fignifying  originally  as  much  as  cujhs  limitis,  or 
comes  is"  prafeifus  limitis.  It  was  an  ancient  cuflom 
among  the  Briiains,  and  after  them  of  the  Saxons,  to  give 
the  title  of  Reguli  to  all  lords  that  had  the  charge  and 
cuftody  of  marches  and  limits.  See  Selden's  Mare  Clatif 
lib.  2.  cap.  19.  From  hence  it  was,  that  in  the  time  of 
Richard  the  Second  came  up  firfl  the  title  of  MarqueJfeSy 
which  is  a  governor  of  the  marches;  for  before  that  time, 
thofe  that  governed  the  marches,  were  called  commonly 
Lords  Marchers,  and  not  Marquejfes,  as  judge  Doderidge 
hath  obferved  in  his  Law  of  Nobility  and  Peerage,  under 
the  title  of  Marquejfes,  pag.  31.  Marchione*  Wallia, 
viz.  Rogerus  de  Mortuo  Mari,  'Jacobus  de  Judeley,  Rogerus 
de  Clifford,  Rogerus  de  Leyburn,  Hamo  Extraveus  ^  ilk  de 
Turbervilla,  cum  pluribus  aliis,  qui  de  bello  prtsdi£Io  de 
Lezves  nuper  fugerunt,  i^c.  Matt,  Weftm.  in  anno  1264. 
pag.  225. 

£19atro\U,  Was  a  lawyer  of  great  account  in  Henry 
Vllth's  days,  whofe  learned  readings  are  extant,  but  not 
in  print.      Lamb.  Eirenarch.  lib.  r.  cap.  10, 

Cpntrtage,  (Maritagium,)  Signifies  not  only  the  law- 
ful conjunction  of  man  and  wife,  but  alfo  the  interefl  of 
beftowing  a  ward  or  a  widow  in  marriage.  Magna 
Chcrrta,  cap.  6.  and  BraSfon,  lib.  2.  cap.  3.  and  alfo  it 
fignifies  lands  given  in  marriage.  Braii.  lib.  2.  c.  34,  35, 
Cowell. 

Marriage  is  a  compa£l  between  a  man  and  a  woman 
for  the  procreation  and  education  of  children  ;  or  an  ex- 
change of  mutual  vows,  performed  in  the  prefence  of 
God,  and  with  proper  ceremonies ;  and  feems  to  have 
been  firft  inftituted  as  necefTary  to  the  very  being  of  hu- 
man fociety  ;  for  without  the  diftinftion  of  families,  there 
can  be  no  encouragement  to  induflry,  nor  any  foundation 
for  the  care  of  acquiring  riches ;  and  therefore  all  well- 
ordered  focieties  have  fettled  the  folemnities  of  marriage, 
and  ordained  that  the  fame  fhould  continue  during  life ; 
and  the  reafon  is,  becaufe  children  gradually  arriving  one 
after  another,  they  have  hardly  done  with  the  care  of 
their  education,  till  the  parents  are  unfit  for  fecond  mar- 
riages ;  and  therefore  it  is  convenient  that  marriages 
ilfiould  continue  during  life,  that  the  mutual  care  of  the 
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parents  might  be  employed  in  making  provifion  for  thfeir 
childien  ;  and  that  the  love  and  refpcd  of  their  children 
might  be  repaid  to  both  parents,  without  diftra£lion  or 
confiifion  ;  which  could  not  be  well  done,  if  the  marriage 
was  to  be  disjoined,  and  their  interefl  was  to  fever  after 
the  concern  of  education  was  over :  Befides,  the  intereft 
of  marriage  could  not  be  conveniently  carried  on,  if  there 
were  a  profpeil  that  the  marriage  was  any  other  wife  to 
be  determined  but  by  death  only  ;  for  each  perfon  would 
be  injurlouflv  drawing  out  of  the  comm:n  flock,  to  the 
injury  of  their  joint  concern,  and  to  the  prejudice  of  the 
education  of  their  ofF-fpring  ;  befides  that,  fi.th  a  juint 
intereft  cannot  be  well  and  commodioufly  carried  on 
without  a  mutual  friendfhip  and  endearment,  which  muft 
be  lelTened  and  deftroytd  by  the  profped,  that  the  con- 
traft  might  be  determined  by  the  humour  of  either  party. 
Hence  it  is,  that  fornication  and  all  other  lufts  are  un- 
lawful, becaufe  children  are  begotten  without  any  career 
preparation  for  their  education  ;  and  the  crime  of  adultery 
receives  this  further  aggravation,  that  it  not  only  intails 
a  fpurious  race  on  the  party,  for  whom  he  is  under  obli- 
gation to  provide,  but  likewife  deftroys  that  peace  and 
mutual  endearment  which  ought  always  to  fubfift  in  the 
marriage  ftate.     3  Bac.  Abr.  569. 

1 .  JVhat  per  fans  may  marry  luithin  the  Levitlcal  degrees, 

2.  Of  efpoufals  and  marriage- contraSi s  ;  and  of  the  /}•» 
lemnization  and  ceremonies  requtfite  to  a  complete  marria'gt.  I 

3.  Of  the  offence  of  a  forcible  marriage,  and  marryi^ 
an  infant  female  under  the  age  of  16,  without  confent  c 
guardian. 

I.  IVhat  perfons  may  marry  luithin  the  Levltical  degrees. 

Herein  firft,  we  muft  take  notice  of  the  ftatute  i 
32  H.  8.  cap.  38.  by  which  it  is  enadled,  "  That  r 
refervation  or  prohibition,  (God's  law  excepted),  (faa 
trouble  or  impeach  any  marriage  without  the  Levitic 
degrees;  and  that  no  perfon,  of  what  eftate,  degree  > 
condition  foever  he  be,  (hall  be  admitted  by  any  of  ti 
fpiritual  courts  within  the  King's  realm,  or  any  his  Graci 
other  lands  and  dominions,  to  any  procefs,  plea  or  all 
gation  contrary  to  the  ftatute." 

Since  this  ftatute,  it  hath  been  clearly  agreed,  that 
the  Spiritual  court  proceeds  to  impeach  or  diffblve  a  ma 
riage  out  of  the  Levitical  degrees,  that  then  the  Tei 
poral  courts  are  to  prohibit  them  ;  for  by  that  ftatute 
marriages,  that  are  out  of  thofe  degrees,  are  declared  to 
good  and  lawful ;  and  therefore,  if  the  Spiritual  coti 
moleft  perfons  in  doing  that  which  is  declared  lawful 
be  done  by  the  ftatutes  of  the  realm,  they  are  by  t 
Temporal  courts  to  be  prohibited,  becaufe  they  exce 
their  jurifdiflion,  thus  bounded  by  the  Temporal  lav 
but  where  the  law  has  not  bounded  them,  their  jurifd 
tion  ftill  continues;  and  therefore  within  the  Levitii 
degrees  they  are  ftill  judges  of  inceft.     Faugh.  206,  y< 

We  muft  likewife  obferve,  that  if  a  perfon  marry 
coufin  within  the  Levitical  degrees,  yet  they  contin 
hufband  and  wife,  till  a  fcntence  of  divorce  be  pi 
nounced.     i  Roll.  Abr.  340,  357.     Vaugh.  208,  220. 

The  degrees  prohibited  by  the  Levitical  law,  are  fu 
as  are  faid  to  be  againft  the  law  of  nature,  and  fuch 
are  againfl  the  divine  pofitive  law. 

Thofe  againft  the  law  of  nature,  are  all  marriages  !■ 
tween  the  afcending  and  defcending  line  in  infinitum  ;  a  I 
this  is  faid  to  be  contrary  to  the  law  of  nature,  bcca." 
it  tends  to  the  deftru£lion  of  the  natural  will  of  i! 
creator,  which  defigned  the  prefervation  and  continual-' 
of  fuch  inhabitants  of  the  world  as  he  originally  create; 
and  all  a£ls  of  men  that  tend  to  the  deftruflion  of  fo 
fpecies,  as  murder  of  an  innocent  perfon,  are  faid  to  5 
againft  the  law  of  nature;  and  therefore  inceft,  betwn 
the  afcending  and  defcending  line,  is  contrary  to  the  W 
of  nature;  for  the  mother  would  never  have  prefer o 
and  educated  the  female  iflue,  if  it  had  been  admittetO 
the  fiither  to  have  accefs  to  them ;  and  fathers  would  '■- 
ver  have  educated  and  preferved  their  male  iflue,  if  tf 
might  have  afcendcd  the  bed  of  their  mothers.     Ther's 
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fo  another  reafon  why  this  is  called  unnatural,  and 
lat  \^,  it  deftroys  the  natural  duties  between  psrents  and 
lildren  ;  for  the  parent  could  never  preTerve  or  main- 
lin  that  authority  that  is  neceffsry  for  the  education  and 
jvernment  of  his  child  ;  nor  the  child  that  reverence 
lat  is  due  to  the  parent  in  order  to  be  educated  and  go- 
verned, if  fuch  indecent  familiarities  were  admitted. 
"Tiere  likewife  feems  to  be  a  natural  reafon  againft  this, 
T  any  near  intercourfe  between  collaterals,  which  is 
rawn  from  that  which  is  obferved  in  brute  creatures, 
;z.  that  it  is  neceflary  to  crofs  the  flrain,  in  order  to 
ontinue  the  fpecies.  It  may  be,  that  there  being  the 
ime  tone  and  figure  in  the  blood,  and  a  fimilar  confor- 
lation  of  veffeh,  the  circulation  of  it  becomes  turpid  and 
nadlive ;  whereas  a  new  mixture  of  others  of  the  fame 
ind,  where  there  is  a  different  figure  and  motion  of  the 
iood  and  fpirits,  may  add  a  new  vigour  and  ability  to 
he  animal  ceconomy.  Grot,  deywe  i,  ^,  Va!igb.%z\, 
42,  isfc. 

Thofe  prohibited  by  the  pofitive  Divine  law,  are  all 
DJlaterals  to  the  third  degree ;  and  tho'  this  be  not  con- 
ary  to  the  law  of  nature,  yet  it  feems  eftabliflied  on 
ery  ftrong  reafons ;  for  if  a  concourfe  between  brothers 
nd  fifters  might  be  allowed,  or  their  marriages  be  tole- 
ited,  the  neceffity  there  is  that  they  fliould  be  educated 
)gether,  and  the  frequent  opportunities  they  have  with 
ich  other,  would  fill  every  family  with  lewdnefs,  and 
reate  heart-burnings  and  unextinguifhable  jealoufies  be- 
jveen  brothers  and  fifters,  where  the  family  was  nume- 
>us  ;  and  it  would  confine  every  family  to  itfelf,  and 
ilider  the  propagating  common  love  and  charity  among 
lankind  ;  becaufe  there  would  be  a  danger  of  taking  a 
'ife  out  of  any  family,  if  women  were  liable  to  be  cor- 
jpted  by  fuch  vicious  freedoms.  This  prohibition  is  like- 
•ife  carried  to  uncles  and  aunts,  nephews  and  nieces ; 
ecaufe  upon  the  death  of  the  father  and  mother  they 
ome  into  the  education  of  children  loco  parentum ;  and 
/  confequence  it  was  neceflary  to  propagate  the  fame  re- 
erence  of  b'ood  in  fuch  near  degrees ;  and  the  uncle 
light  have  the  fame  regard  and  command  as  a  father, 
nd  a  niece  the  fame  duty  as  a  daughter  ;  it  was  alfo  ne- 
:frary,  in  order  to  perfect  the  union  of  marriage,  that 
le  hu(band  fhould  take  the  wife's  relations  in  the  fame 
egree,  to  be  the  fame  as  his  own  without  diftinflion, 
nd  fo  •vice  verfa ;  for  if  they  are  to  be  the  fame  perfon  as 
'as  intended  by  the  law  of  God,  they  can  have  no  dif- 
:rence  in  relations ;  and  by  confequence,  the  prohi- 
ition  touching  affinity  muft  be  carried  as  far  as  the  pro- 
ibition  touching  confanguinity,  according  to  the  text 
8th  cap.  Levit.  ver.  16.  The  naked nefs  of  thy  brother's 
trife  (halt  thou  not  uncover;  it  is  thy  brother's  naked- 
lefs. 

The  law  in  Leviticus,  cap.  18.  ver.  6.  is,  That  none 
)f  you  fhall  approach  to  any  that  is  near  of  kin,  to  un- 
:over  their  nakednefsj  which  words  being  general,  muft 
le  underftood  and  expounded  by  the  examples  from  the 
jth  to  the  20th  verfe;  among  which  we  find  many  pro- 
libitions  to  collaterals  in  the  third  degree,  both  in  affinity 
ind  confanguinity;  but  there  is  no  example  of  collaterals 
n  the  fourth  degree,  either  in  affinity  or  confanguinity  ; 
and  therefore  the  law  of  marriage  opens  to  relations  in 
the  fourth  degree ;  and  the  Jewifh  lawyers,  in  computing 
their  degrees,  computed  them  according  to  the  natural 
order  of  things ;  that  is,  from  the  prapofitus  up  to  the 
common  ftock,  and  fo  down  to  the  other  relations; 
which  is  the  fair  and  natural  order  of  computing  proxi- 
mity ;  and  in  this  order  of  computation,  coufin-germans 
are  held  to  be  of  the  fourth  degree,  and  to  have  liberty 
to  marry.     Seld.  Ux'  Hebraica,  lib.  1.  cap.  4. 

This  likewife  was  the  ancient  fenfe  of  the  Chriftian 
church,  and  even  of  the  church  of  Rome  in  the  time  of 
Pope  Gregory  ;  for  in  writing  to  Aufiin  bifhop  of  Canter- 
bury., he  fays.  In  quarta  generatione  contraiia  matrimonia 
minime  folvercntur ;  but  afterwards,  when  they  found  that 
difpenfations  for  inceftuous  marriages  brought  great  profit 
to  the  church  of  Rome,  and  knowing  it  had  obtained 
unlverfally  in  the  Chriftian  church,  that  it  was  lawful  to 
Jnjrry  in  th«  fourth  degree.  Pope  Alexander  II.  began  a 
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new  computation  of  degrees ;  and  he  faid,  that  the  fecular 
computation,  which  was  the  computation  of  the  Civil 
law,  was  not  properly  adapted  to  the  decifions  touching 
inceftuous  marriages;  but  they  ought  to  compute  up  t" 
tlie  common  ftock,  where  the  relation  joined,  becaufe 
there  the  blood  was  connecSed  ;  and  therefore  they  com- 
puted the  degrees  according  to  the  diftance  of  the  perfon 
remoteft  from  the  common  ftock;  for  according  as  the 
remoteft  was  diftant  from  the  common  ftock,  fo  they 
computed  the  relations  between  the  parties ;  (o  that  the 
firft  coufins  that  are  in  the  fourth  degree,  by  the  received 
computation  in  the  Mofaick  and  Civil  law,  were  now 
by  the  canonical  computation  thrown  into  the  fecond  de- 
gree ;  and  by  this  alteration  of  the  computation  of  degree?, 
they  forbad  not  only  firft  coufins,  but  fecond  and  third 
coufins  to  marry,  unlefs  they  obtained  difpenfations. 
Faugh.  2:0. 

The  intention  of  the  ftatute  above-mentioned  was  to 
reftore  every  thin^  according  to  the  prohibition  exprefled 
in  the  law  of  God  ;  and  plainly,  the  Levitical  compu- 
tation of  degrees  was  in  the  manner  they  computed  in 
the  Civil  law ;  and  agreeably  hereunto  have  been  the  re- 
folutlons  in  our  law. 

Hence  it  hath  been  adjudged,  that  the  marriage  of  two 
fifters,  one  after  the  other,  was  inceftuous,  being  in  the 
fecond  degree;  akho'  it  was  obje£led,  that  the  verfe  in 
18  Levit,  being,  Thou  ftialt  not  take  a  wife  to  her  fifter 
to  vex  her,  ^c.  the  prohibition  relating  to  polygamy,  to 
jealoufy  and  vexing,  the  reafon  thereof  ceafed  with  the 
death  of  the  firft  wife;  in  the  fame  manner  as  if  Mojes 
had  faid.  Thou  fhalt  not  take  a  wife  to  her  fifter  to  vex 
her,  befides  the  other  in  her  life-time;  but  herein  the 
court  held,  that  tho'  the  vexing,  in  one  part  of  the  text, 
related  to  the  life  of  the  wife,  yet  by  another  part  it  is 
made  unlawful  for  ever;  and  that  from  the fe  words. 
None  of  you  (hall  approach  to  any  that  is  near  of  kin  to 
him,  to  uncover  their  nakednefs ;  which  makes  the 
nearnefs  of  kin  the  chief  caufe  of  the  prohibition,  and  is 
the  reafon  that  runs  through  the  whole  chapter ;  and  that 
therefore  the  vexing  refers  only  to  the  life  of  the  wife, 
but  the  inceftuous  copulation  is  the  fame  after  her  death, 
the  nearnefs  of  kin  ftill  continuing.  Faugh.  302.  Hill  v. 
Good.     Corth.  271.  S.  P.  admitted. 

So  it  hath  been  refolved,  that  marrying  the  fifter'j 
daughter  is  inceftuous,  being  in  the  third  degree.  Raym. 
464.  IVatkinfon  v.  Morgatron.     2  J  on.  1 9 1.  S.  C. 

So  it  hath  been  refolved  in  variety  of  books  and  cafef, 
that  the  marriage  with  the  wife's  fitter's  daughter  was 
inceftuou?,  being  likewife  in  the  third  degree  ;  and  the 
degree  of  affinity  being  the  fame  with  confanguinity. 
Moor  ^o-j.  Cro.  Eliz.  228.  /if  Leon.  16.  S.  C.  Man's 
cafe.  I  Lev.  254.  3  Keb.  660.  Hob.  181.  Noy  29. 
I  Sid.  434.  2  Jon.  118.  2  Shovj.  70.  5  Mod.  448. 
3  Lev.  364.     2  Lutw.  1075. 

But  upon  a  prohibition,  for  proceeding  againft  a  perfon 
in  the  ecclefiaftical  court  who  had  married  the  widow 
and  relift  of  his  great  uncle,  it  was  adjudged,  that  fuch 
marriage,  being  in  the  fourth  degree,  was  out  of  the  Le- 
vitical law,  and  therefore  lawful.  Faugh.  206.  2  Vent.  g. 
Harrifon  (^  ux'  v.  Dr.  Burwell. 

On  a  motion  for  a  prohibition  to  the  court  of  the 
bifhop  of  Exon,  for  prefenting  J.  S.  for  inceft,  who  had 
married  the  daughter  of  his  brother  of  the  half  blood;  it 
was  refolved  that  no  prohibition  (hould  go  ;  for  the  court 
faid,  tho'  the  brothers  were  not  of  the  whole  blood,  yet 
were  they  brothers,  and  therefore  the  marriage  inceftuous; 
they  agreed,  that  if  the  father  marries  the  mother,  and 
the  fon  the  daughter,  this  was  lawful  enough  ;  and  North 
cited  the  cafe  of  the  Earl  of  Manchejier,  who  had  married 
his  great  aunt's  hufbind's  fecond  wife;  and  this  was  held 
by  Divines  and  Civilians  a  good  marriage,  for  affinh  mei 
affinis  non  ejl  mihi  affinis.  Mich.  30  Car.  2.  in  B.  R, 
Oxenham  (J  ux'  v.  Gayre. 

On  a  motion  for  a  prohibition,  for  proceeding  againft 
a  perfon  in  the  ecclefiaftical  court,  who  had  married  his 
fifter's  baftard-daughter;  it  was  urged  for  the  prohibition, 
that  tho'  the  Levitical  law  forbids  a  man  to  approach  to 
any  near  of  kin,  to  uncover  their  nakednefs,  \ec  that  this 

can  not 
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«nnot  be  intended  of  a  bafiatd,  becaufe  he  Is  of  kin  to 
no  perfon  whatfoever,  ^c.  But  the  court  inclined  not 
to  grant  a  prohibition.  5  Med.  168.  Con.b.  356. 
Habens  v.  'Jefcott. 

2.  Of  efpoufah  and  marringe  contrails  ;  and  of  the  fo- 
hmnizatton  and  ceremonia  requrfne  to  a  complete  marriage. 

Swinburne  defines  efpoufals  in  ibis  mznner,  fpenfa/ia  funt 
mutua  repromijfio  miptlarum  rite  inter  eos,  quibus  jure  licet, 
faSia;  which  comprehends  fiirt.  That  this  promife  niuft 
be  mutual  ;  2dly,  That  it  muft  be  done  rite,  or  duly  ; 
3dly,  That  it  mull  be  entered  into  by  them  who  may 
lawfully  marry.      Swinburne  of  Efpoufah,  feH.   \  r. 

Such  coptrafts  are  divided  into  contrails  in  prafcnti, 
and  contrafls  in  futuro. 

A  contraft  in  prarfenti,  or  verba  inpra-fenti,  as  I  marry 
you,  you  and  I  are  man  and  wile,  iSc.  is  by  the  Civil 
law  cfteemeJ  ipfiim  matrimonium,  and  amounts  to  an  ac- 
tual marriage  ;  which  the  very  parties  themfelvcs  cannot 
diflblve  by  releafe,  or  other  mutual  a<!reement  ;  it  beinf 
as  much  a  marriage  in  the  fight  of  God,  as  if  it  had  been 
in  facie  ecchfite,  with  this  difference,  that  if  they  coha- 
bit before  marriage  in  facie  ecclefa,  they  are  for  that  pu- 
nifliable  by  ccclefiaftical  cenfuies  ;  and  if  after  fuch  con- 
traft  either  of  them  lies  with  another,  they  will  punifli 
fuch  offender  as  an  adulterer,  Swinb.  74.  2  Sulk.  438. 
6  Mod.  155, 

A  contraiH:  in  futuro,  as  I  will  marry  you,  (jfc.  may 
be  enforced  in  the  fpiritual  court,  but  fuch  contraft  either 
party  may  releafe  ;  alfo  if  either  party  marry  another  per- 
fon, fuch  fecond  marriage  diflblves  the  contraft.  Swinb. 
fe^.   10,    IF. 

But  it  hath  been  refolved,  that  an  adtion  will  lie  at 
Common  law  for  the  violation  of  fuCh  an  executory 
contradl  per  verba  de  futuro,  for  tie  temporal  lofs  to  the 
party  ;  and  although  the  party  hath  a  remedy  in  the  fpi- 
ritual court.  But  it  fcems,  that  by  bringing  an  aftion 
at  Common  law,  and  that  appearing  on  record,"  the  re- 
medy in  the  fpiritual  court  is  actually  releafed  ;  for  now 
in  lieu  of  a  performance  of  the  contraft  he  (hall  recover 
damages :  Alfo  tlie  defendant  (hewing,  that  he  hath  been 
fued  for  the  fame  matter  in  the  fpiritual  court,  and  pro- 
ducing a  fentence  againft  the  plaintiff,  the  plaintiff  not- 
withftandingany  proof  of  his,  will  be  nonfuit ;  becaufe  that 
they  were  the  proper  judges  in  the  fpiritual  court,  whether 
it  were  a  precontra£t  or  not.  i  Leon.  147.  i  Rol. 
Abr.  22.  Cro.  Eliz.  79.  Stile  295.  Carter  233. 
Dickenfon  v.  Holecrcft.  1  Salk.  24.  ^  Mod.  ^11.  6 
Mod.  172.      I  Sali.  120,    121. 

Such  promifes  are  good,  though  the  time  of  marriage 
be  not  agreed  on  ;  but  in  fuch  cafe  it  is  neceffary,  to  in- 
title  the  party  to  his  a«5fion,  to  allege  that  he  offered  to 
marry  her,  and  that  (he  refufed.      Carth.  46J. 

In  an  atlion  againft  hufband  and  wife,  the  plaintiff 
declared,  that  he  promifed  to  marry  the  defendant's  wife 
•while  fole,  and  that  (he  the  fame  time  promifed  to  take 
him  for  her  hufbind,  and  averred,  that  he  tendered  him- 
felf,  and  that  (he  refufed,  isfc.  it  was  objedled,  that  mar- 
riage was  no  advancement  to  a  man,  though  it  was  to  a 
woman  ;  alfo,  that  no  time  was  laid  when  this  agree- 
ment was  to  have  been  executed  ;  but  the  court  over- 
ruled both  objedions.  Carth.  467.  1  Sali.  24.  S.  C. 
Harrifon  vtr.  Cagei3f  lu'.  5  Mod.  511.  2  Salk.  ^^l'. 
S.  P.  and  the  diftin£tion  between  a  man  and  woman  ex- 
ploded. 

This  aflion  muft  be  founded  on  reciprocal  promifes ; 
and  therefore  if  the  promife  be  on  one  fide  only,  it  does 
not  bind,  being  only  nudum  pailum.     i  Salk.  24. 

But  if  a  man  of  full  age  and  a  female  of  fifteen  pro- 
mife to  inter-marry,  and  afterwards  he  marries  another 
an  aaion  lies  againft  him  ;  for  though  fuch  promife  may 
be  faid  to  be  voidable  as  to  the  infant,  yet  it  (hall  be  bin- 
ding on  the  perfon  of  full  age,  who  (hall  be  prefumed  to 
have  ailed  with  fufficient  caution  ;  otherwife  this  privi- 
lege allowed  infants,  of  refunding  and  breaking  through 
•their  contraifls,  which  was  intended  as  an  advantage  to 
them,  might  turn  greatly  to  their  prejudice.  Trin.  5 
Geo,  2.  Holt  ver.  jyard. 
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If  ^.  contraas  himfelf  to.  5.  aid  after  mar-ies  C 
and  B.  fues  J.  upon  this  central  in  t!^c  fpiritual  court' 
and  there  fe;,:.nce  is  given,  that  J.  fi,.ll  n.a.ry  and  co^ 
habit  with  b.  which  he  does  accordingly  ;  ihty\rt  baro, 
and  feme,  without  any  divoicc  between  J  and  C  (o, 
the  marriage  of  J.  and  C.  was  a  mere  r.ullitv  mJ, 
169.  jCo.ag.  S.  C  ,  Sid.  ,3.  S.  C.  cited.'and  d  ! 
nied  by  Tzmfden;  znA  vide  i  Salk.  120-1. 

It  hath  been  held,  that  the  claufe  in  the  ftatute  01 
frauds  and  perjuries,  29  Car.  2.  relating  to  marriag, 
agreements,  extends  as  well  to  a  promife  to  marry  as  ti 
the  payment  of  m.arriage  portion.  3  Lev.  65.  Bu't  Skin 
196.   feems  coni" . 

In  order  to  n.ake  the  marriage  ccmnlete,  fo  as  to  in 
title  t^e  wife  to  dower,  the  iffue  to  ii;hc,it,  iSc  the  fami 
muft  be  celebrated  ;;.  facie  eccleficv  ;  and  therefore  th, 
private  contr?,a  without  ti.e  prieft's  bleiling,  makes  m 
marriage,  though  fuch  contrafl  may  be  inforced  in  thi 
fpiritual  court,      i  Rol.  Abr.  357.    'Moor  }6g. 

Alfo  though  the  marriage  be  falemnized   in' facie  eccle 
fia,    yet   if  it   weie   without  confent,  it    is    void  ;    an. 
therefore  if  a  man   takes   E.  S.  to  wife  by  durefs,  thi 
fame   is    void,  though   folemnized    in  facie    ecclefia  ,■ 
Rol.  Abr.  340,     Co.  Lit.  33.     6  Co.  22.      Keilw"^ 
Dyer  13.     Cro.  Car.  488,  493.      1  Sid.  65.  '  j 

A.  and   B.  being    fabbatarians,    were  married  by  onJ 
in  their  own  way,  who  ufed  the  foim  of  the  Coinnipi 
Prayer,  except  the   ring,  but  was   a   mere  layman  •  th 
Wife  dying,  the  huflwnd  took  out  adxiniftation   toVa 
but  upon  application  of  her  fifter,  the  letters  of  admi« 
tration  were  repealed,  and  the  fentence  of  icpeal  alBrt 
by  the  delegates;   for  the  hu(band,  demanding  ::  right* 
to  him  as  hufband,  muft  bring  hiniTelf  within  the  rj 
prefcribed  by  that  jurifdidion  to  whom   he  applies; 
the  conftant  form  cf  pleading  marri.ge  is,  t'hat  ir 
per  prrjhyterum  facris  ordinibui  conjlitutum  ;  and  an  i,U 
parliament  was  made  confirming  the  marriages  contral 
during  the  ufurpation.      i   Salk.  119.  Hcfdon  v,  Gn 
and  vide  2  Salk.  438.     3  Lev.  376.     2  Show.  300.      ,• 

A  marriage  folemnized  by  a  perfon  in  prieft's  orders 
good  and  binding,  though  there  was  no  publication  , 
banns  or  licence  to  difpenfe  therewith;  but  herein 
feems  agreed,  that  not  only  the  party  performing  the  e 
remony,  but  alfo  the  parties  married,  being  lay  perfoo 
are  puni(hable  by  ecclefiaftical  cenfutes ;  and  for  aaiii 
contrary  to  fuch  ancient  canons  as  have  been  received  ; 
allowed  in  this  kingdom  ;  but  it  feems  agreed  that  « 
canons  of  21  Jac.  i.  bind  not  the  laity,  now  havift 
been  univerfally  received,  and  being  made  only  in  coJ 
vocation,  where  the  laity  are  not  reprefented.  5  C»  oj 
Co.  Lit.  344.      I  Jon.  259.     2  Salk.  bj7.     6  Mod  ii\ 

See  JSarou  anir  ^cme.  '    ' 

3.  Of  the  offence  of  forcible  marriage,  and  marrying  i 
infant  female  under  the  age  of  16,  without  confent' 
guardian. 

By    the    3    Hen.    7.    cap.   2.     it   is    enaded   in  tL 
words  following;    «'  Where  women,  as  well  maidens  J 
widows   and   wives,    having  fubftances,   fome  in   gooJ 
moveable,  and  fome  in  lands  and  tenements,  and  foB 
being  heirs  apparent  unto  their  anceftors,  for  the  lucre, 
fuch   fubftances,  be  oftentimes   taken   by  fuch  niifdoel 
contrary  to  their  will,  and  after  married  to  fuch  mi| 
doers,  or  to  other  by  their  affent,  or  defiled,  to  the  greJ 
difpleafuie  of  God,  and  contrary  to  the  King's  laws,  ar" 
difparagement  of  the  faid   women,  and   utter  heavine 
and  difcomfort  of  their  friends,  and  to  the  evil  enfamp 
of  all  other ;  it  is  therefore  ordained,  eftabliftied  and  ei 
aded  by  our  Sovereign  Lord  the  King,  by  the  advice  • 
the  lords  fpiritual  and  temporal,  and  the  commons  in  ti 
faid  parliament  affembled,  and  by  authority  of  the  fam 
that  what  perfon  or  perfons  from  henceforth  that  taket 
any  woman  fo  againft  her  will  unlawfully,  that  is  to  fa 
maid,   widow  or  wife,   that  fuch   taking,  procuring  ai 
abetting  the  fame,  and  alfo  receiving  wittingly   the  fan 
woman  fo  taken  againft  her  will,  and  knowing  the  fam 
be  felony  ;  and  that  fuch  mifdoers,  takers  and  procur 
tors  to  the  fame,  and  tgceitors,  knovying  the  faid  offen 
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in  form  aforefaid,  be  henceforth  reputed  and  judged  as 
principal  felons.  Provided  always,  that  this  a<5t  extend 
not  to  any  perfon  taking  any  woman  only  claiming  her 
as  his  ward,  or  bond-woman." 

Self.  3.  and  by  39  Eliz.  cap.  9.  "  All  perfons  who 
fliail  be  principals  or  piocurers,  or  acceflbries  before  fuch 
offence  committed,  are  excluded  from  the  benefit  of 
the  clergy." 

In  the  conftruftion  of  the  faid  ftatute  of  3  Hen,  7. 
the  following  points  have  been  refolved  ; 

That  the  indidlment  for  this  offence  muft  fet  forth, 
both  that  the  woman  had  lands  or  goods,  or  that  flie  was 
heir  apparent,  and  that  the  taking  was  for  lucre ;  and 
alfo  that  flie  was  married  or  defiled  ;  for  the  enadling 
daufe,  in  faying,  that  what  perfon  takes  any  woman  fo 
againft  her  will,  plainly  reftrains  the  taking  to  fuch  as  is 
within  the  preamble  ;  but  it  needs  not  fet  forth  that  the 
taking  was  with  an  intention  to  marry  or  defile.  Hob. 
182.  Cro.  Car.  ^^.  Dalf.  22.  i  And.  115.  3  7n/?.' 
38.  Savil  S9-  12  Co.  20,  J 10.  Stat,  Tri,  vol.  $. 
fel.  468.  Swandfon's  cafe. 

It  is  faid  in  Hale,  that  to  make  the  offence  felony 
within  this  flatute,  the  taking  muft  be  againft  her  will  i 
but  herein  by  Hawkins,  that  it  is  no  manner  of  excufe,  that 
the  woman  at  firft  was  taken  away  with  her  own  con- 
cnt ;  becaufe  if  fhe  afterwards  refufe  to  continue  with 
:he  offender,  and  be  forced  againft  her  will,  flie  may 
Tom  that  time  as  properly  be  faid  to  be  taken  againft 
ler  will,  as  if  (he  had  never  given  any  confent  at  all; 
"or  till  the  force  was  put  upon  her  flie  was  in  her  own 
)ower.      I  Hale's  Hljl.  P.  C.  660.      1  Hau/k.  P.  C.  no. 

That  it  is  not  material,  whether  a  woman  taken  away 
igainft  her  will  be  at  laft  married  or  defiled  with  her 
:onfent,  or  not,  for  flie  was  under  the  force  at  the 
ime  ;  becaufe  the  offender  is  in  both  cafes  equally  within 
he  words  of  the  ftatute,  and  fhail  not  be  conftrued  to 
le  out  of  the  meaning  of  it,  for  having  prevailed  over 
he  weaknefs  of  a  woman,  whom  by  fo  bafe  means  he 
;ot  into  his  power.  Cro.  Car.  493,  3  Kel>.  193.  i 
''ent.  243.   Brotun's  cafe. 

That  thofe  who  after  the  fa£l  receive  the  offender,  but 
lot  the  woman,  are  not  principals  within  this  ftatute; 
■ecaufe  the  words  are,  receiving  wittingly  the  fame  wo- 
nan  fo  taken,  Ufc.  but  it  feems  clearly  that  they  are  ac- 
eff.ries  after  the  offence,  according  to  the  known  rules  of 
Tommon  law.      3  Irjl.  61.      Dalif.  22.     St.  P.  C.  44. 

Hale's  Hi/i.  P.  C.  661. 

That  thofe  wJio  aie  only  privy  to  the  marriage,  but  no 
vays  parties  to  the  forcible  taking  away,  or  confenting 
hereto,  are  not  within  the  ftatute.  i  Hale's  Hi/i,  P.  C. 
)6o. 

That  where  a  woman  is  taken  by  force  in  the  county 
\>(  /f.  and  married  in  the  county  of  5.  the  offender  may 
|ie  indifled,  and  found  guilty  in  the  county  of  B.  becaufe 
i  he  continuing  of  the  force  there,  amounts  to  a  forcible 
laking  within  the  ftatute.  Cro.  Car.  488.  Hob.  183. 
ii  Hole's  Hiji.  P.  C.  660. 

I  It  hath  been  adjudged,  as  is  the  conftant  praftlce  at 
:his  day,  that  on  an  indiflment  for  a  forcible  marriage, 
grounded  on  this  ftatute,  the  wife  may  be  a  witnefs 
Igainft  the  hufband  ;  for  it  being  by  force,  it  cannot  be 
■aid  a  marriage  de  jure,  fo  as  to  make  them  one  perfon  in 
aw.  Cro.  Car.  488.  i  Vent.  243.  4  Mod.  8.  But 
nad  (he  freely  without  conftraint  lived  with  him  that 
thus  married  her  any  confiderable  time,  her  examination 
in  evidence  might  be  more  queftionable.  i  Hale's  Hi/i. 
P.  C.  661. 

By  the  4  £9"  5  Ph.  £3"  Alar.  cap.  8.  it  is  provided, 
"  That  it  (hall  not  be  lawful  for  any  perfon  to  take 
away  any  maid,  or  woman  child  unmarried,  and  with- 
in the  age  of  fixteen  years,  from  the  parents  or  guar- 
dian in  focage,  and  that  if  any  woman  child  or  maiden 
beiivg  above  the  age  of  twelve  years,  and  under  the  age 
of  fixteen,  do  at  any  time  affent  or  agree  to  fuch  per- 
fon that  (hall  make  any  contract  of  matrimony,  (con- 
trary to  the  form  of  the  aft),  that  then  the  next  of  kin 
of  fuch  woman  child  or  maid,  to  whom  the  inheritance 
Djould  defcend,  return  or  ccme,  after  the  deceafe  of  the 
fame  woman  child  or  maid,  fliall,  from  the  time  of  fuch 
Vol.  II.  N**.  105. 
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affent  and  agreement,  have,  hold  and  enjoy  .ill /Aici 
lands,  tenements  and  'hereditaments,  as  the  faid  woman 
child  or  maid  had  in  poffeffion,  reverfion  and  remninder, 
at  the  time  of  fuch  affent  and  agreement,  during  the  life 
of  fuch  perfon  that  (hall  fo  contraft  matrimony  ;  and  af- 
ter the  deceafe  of  fuch  perfon  fo  contrafling  matiimcny"„ 
that  then  the  faid  land,  (Jc.  fliall  defcend,  revert,  re- 
main and  come  to  fuch  perfon  or  perfons  as  they  (hould 
have  done  in  cafe  this  aft  had  never  been  made  ;  other 
than  him  only  that  fo  (hall  contraft  matrimony,  s  h/i- 
62.     3  Mod.  84.  /      o    y  ■ 

It  is  of  fuch  confequence  that  all  marriages  fliall  pro- 
ceed from  free  choice,  and  not  from  any  compulfion  or 
finifter  means,  that  it  hath  been  held  a  matter  ind.ftable, 
or  an  offence  for  which  the  court  will  grant  an  infor- 
mation, to  procure  an  improvident  or  an  nnequal  mar- 
riage.     1  Lev.  257.     5  Mod.  221. 

And  on  this  foundation,  that  marriage  ought  to  be  free, 
marriage- brokage  bonds  and  contrafts  have  been  declarpd' 
to  be  void,  and  decreed  to  be  given  up  and  cancelled.  Biit 
for  this  fee  Abr.  Eq.  89,  go. 

So  though  it  was  decreed  in  Chancery,  that  a  bond  of 
1000/.  penalty,  for  the  payment  of  500/.  given  for  the 
procuring  a  marriage  between  perfons  of  equal  rank,  for- 
tune, is't.-  was  good  ;  yet  upon  appeal  to  the  houfe  cf 
Lords,  the  decree  was  reverfed  for  that  fuch  bond.';  tii 
match-makers  are  of  dange.'-ous  confequence,  and  tend  to 
the  betraying  and  ruining  perfons  of  fortune  and  quality', 
and  are  not  to  be  countenanced  in  equity  ;  and  that  mar- 
riage ought  .to  be  procured  by  the  mediation  of  friehds 
and  relations  ;  and  that  fuch  bonds  would  be  of  evil  exr 
ample  to  executors,  guardians,  trnftees,  fervants  and 
others  who  have  the  care  of  children.  Shoiv.  Par.  Ca, 
76.   Hall  vcr.  Patter. 

Nor  will  the  court  only  decree  a  marriage- brokace 
bond  to  be  delivered  up,  but  a  gratuity  of  fifty  guineas, 
aftually  paid,  to  be  refunded  ;  for  that  fuch  bargains  are 
in  no  (hape  to  be  countenanced.     Jbr.  Eq.  90. 

An  uncle  gives  his  niece  by  wil!  1200  I.  the  niece 
marries,  but  antecedent  to  the  mafriage,  the  fathirr  takes 
a  bond  from  the  then  iritended  hufband  to  pav  him  200/. 
in  cafe  the  daughter  (hould  happen  to  d  e  without  lifue 
male,  living  her  liufband  ;  the  daughter  did  die  without 
iffue  male,  living  her  hufband  ;  whereupon  tiie  father 
fued  the  hufband  at  law  upon  this  bond  ;  and  the  hufband 
brought  his  bill  in  equity  to  be  relieved  againft  th^s  bond^ 
and  had  a  decree  accordingly  ;  for  it  appearing  that  no 
money  was  paid,  r.or  confideration  for  entering  into  it, 
the  court  took  it  to  be  in  nature  of  a  marriage- brokace 
bond,  and  fo  therefore  ordered  it  to  be  delivered  up. 

For  more  learning  on  this  fubjeii,  fee  15  Vin.  Abr.  D. 
and  3  Bac.   Abr.  ///.   Marriage.     And  fee  JiSaWtX  au5 

JFcmc,  ©iuojirc,  ©lopcmcnt. 

SParnjCil,  {Marefcallus)  Is  a  French  word,  fignifying 
as  much  as  tribunus  militum  with  the  ancient  Romans; 
and  marefcallus  may  alfo  come  from  the  German  marfchalk, 
i.  equitum  magifier,  which  Hotoman  in  verbis  Feudalibus 
verba  Marchalkus,  derived  from  the  old  word  march,  fig- 
nifying a  horfe.  Others  make  it  of  the  two  Saxon  words, 
war,  i.  equus,  and  fcalch,  i.  prafeilus  ;  or  according  to 
Ver/iegan,  from  mare,  the  general  appellation  of  all  horfes 
(as  horfe  is  now  in  Englijh)  and  fcale,  which  in  the  an- 
cient Teutcmck,  he  affirms  to  fignify  a  kind  of  fervant, 
as  fcalco  doth  at  this  day  among  the  Italians.  AVith  us 
there  are  divers  oiKcers  of  this  name,  but  one  moft  noble 
of  all  the  reft,  who  is  called  Earl  Marjhal  of  England, 
of  whom  mention  is  made  in  divers  ftatutes,  i  Hen.  4. 
7  W  14.  and  13  Rich.  2.  cap.  2.  His  office  confifts 
efpecially  in  matters  of  war  and  arms,  as  well  with  us 
as  in  other  countries,  whereof  you  may  read  Lupanus  de 
Magiflratibus  Francia,  lib.  I.  cap.  Marijhallus,  and  Tilius, 
lib.  2.  cap.  De  Cone/iabili  Martfcallo,  i^c.  The  next  to 
this  is  the  marjhal  of  the  King's  houfe,  whofe  fpecial 
authority  is  (according  to  Britton,  and  Givin  in  the 
Preface  to  his  Readings)  in  the  King's  palace  to  hear 
and  determine  all  pleas  of  the  crown,  and  to  punlfh 
faults  committed  within  the  verge,  and  to  hear  and 
judge  of  fuits  between  thofe  of  the  King's  boufhold, 
£^f,  Cromp.  fur,  fol,  192.  Of  him  you  may  read 
5  M  F.N.  B. 
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/.  N.  B.  fol,  141.  and  18  Ed.  3.  JIat.  2.  c.  7.  and  27 
Ed.  y:  flat.  1.  cap.  6.  and  2  H.  4.  13.  and  divers 
others.  VVhoi'ver  dtfires  to  know  farther  of  this  officer, 
and  his  duty*  may  find  it  in  FUta,  lib.  i.  f.  4.  £5/  5. 

There  are  other  inferior  officers  of  this  name,  as  mar- 
/ya/ of  the  jiifiices  in  eyre,  3  £^/.  !•  19.  Marjhal  of  the 
King's  Bench.  5  EJ.  3.  <r.  S.  and  this  hath  the  cuftody 
of  the  King':  Bench  prifon  in  Ssuthivark.  F.  N.  B.f.  25  i. 
And  thefe  iiif;rior  mar/hah  are  either  ad  placitum,  or  in 
fee.  kitchin,fol.  143.  FUta  alfo,  lib.  2.  cap.  15.  men- 
tions a  marfial  oi  the  King's  hail,  whofe  office. is,  when 
the  tables  are  prepared, to  cail  out  both  thofe  of  the  houf- 
hold  and  ftrangers,  according  to  their  worth,  and  de- 
cently to  place  them,  i^c.  There  is  alfo  a  marfial  of  the 
Exchequer,  51  //.  3.  Jlat.  15.  to  whom  the  court  com- 
niltteth  the  cuftody  of  the  King's  debtors  during  the 
term-time,  for  i'ecurir.g  the  debts.  He  alfo  affigneth  (he- 
rifFs,  efcheators,  cuftomers  and  colleflors,  their  auditors, 
before  whom  they  {hall  account.  He  hath  alfo  inquifi- 
tions  taken  before  efcheators  viftute  officii,  delivered  unto 
him,  to  be  re-delivered  by  him  to  the  Treafurer's  Re- 
membrancer in  the  Exchequer.     Co-well,  edit.   1727. 

^acfljal  of  CSUjIanH,  Shall  not  hold  plea  of  matters 
touching  the  Common  law,  8  Ric.  2.  c.  5.  fliall  be  re- 
ftrained  by  fupeifedeas  under  the  privy  feal,   13  Ric.  2. 

jl.\.  C.2.    See  ConftaHc. 

£^arn;al  anti  atciuars  of  £l;c  J^tng'iS  l^oufljola  aim 

^^arfljalfca.  Of  what  things  they  fhall  hold  plea,  Jrt. 
fuper  Cartas,   28  Ed.  i.  7?.  3.  cap.  3.     8  R.  2.  c.  5. 

Inquefts  in  the  Marlhallea  fliall  be  of  men  of  the  county, 
5  Ed.  3.  c.  2. 

Error  in  the  Marflialfea  (hall  be  redrefled  in  the  King's 
Bench,  5  Ed.  3.  c.  2.      10  Ed.  3.  Ji.  2.  c.  3. 

Shall  not  meddle  with  matters  of  the  ftaple,  27  Ed.  3. 
/.  2.  c.  5. 

The  fteward  and  marflial  fliall  fit  with  the  mayor  of 
the  ftaple,  in  matters  concernins;  thofe  of  the  houfliold, 
27  Ed.  3.  JI2.  c.  8. 

Spiritual  (jerfons  taken  in  the  Marflialfea  fliall  pay  fuch 
fees  as  laymen,  9  R.  2.  c.  5. 

Their  jurifdidtion  reftrained  to  12  miles  round  the 
King's  lodging,   i-^Ric.  2.  y?.  1.  f.  3. 

The  fees  of  the  marfhal  of  the  houftiold  fettled,  2  H.  4. 
c.  23. 

Defendants  fliall  not  be  eftopped  by  their  recognizance 
of  ba  1,  to  plead  that  the  parties  are  not  of  the  houftiold, 
15  H.b.  ex. 

Mailhalfca  m^y  be  held  within  any  liberties,  faving  to 
the  city  of  London,  i^fc.   32  H.  8.  c.  20.  fe£l.  7. 

The  Steward  of  the  RLuflialfea  fliall  be  appointed  by 
the  Lord  Steward,   3-^  //.  8.  c.  12.  feSf.  r. 

^arfijal  of  t\)Z  l^iUg'?  JScndj,  Shall  hire  houfes  to 
keep  his  prifoners  in,  and  fliall  not  fuffer  them  to  go  out 
by  bail,  5  Ed.  3.  c.  8. 

Grants  of  the  King's  Bench  and  Fleet  prifons  to  be 
inrolled,   8  tf  9  IV.  3.   c.  27.  fel^.  10. 

Office  of  marflial  and  warden  of  the  King's  Bench  and 
Fleet,  to  be  executed  by  thofe  who  have  the  inheritance 
of  thofe  prifons,  8  iff  9  IV.  3.  c.  27.  fe£i.  11. 

Power  of  appointing  the  marflial  of  the  King's  Bench, 
revefted  in  the  Crown,  27  Geo.  2.  c.  2.  /c£i.  17. 

i39atfi)airca,  (Marefcaltla,)  Is  the  court  or  feat  of  the 
marjhal;  of  whom  fee  Cromp.  Jur.  fol.  I20,  It  is  alfo 
ufed  for  the  prifon  in  Southward ;  the  reafon  whereof 
may  be,  becaufe  the  marjhal  of  the  King's  houfe  was 
wont  perhaps  to  fit  there  in  judgment,  or  keep  his  prifon. 
See  the  flat.  9  Rich.  2.  cap.  5.  and  2  Hen.  4.  cap.  23. 
King  Charles  the  Firft  eredled  a  court  by  letters  patent 
under  the  great  feal,  by  the  name  of  Curia  Hofpitii  Do- 
mini Regis,  &c.  which  takes  cognizance  more  at  large  of 
all  caufes  than  the  marpalfta  cojld  ;  of  which  the  knight 
roarOial  or  his  deputy  are  judges.     Cowell,  edit.  1727. 

See  Cjitrt  of  ^arfijalfea,  and  sparfijal  aim  ^tetuaro 
of  tl)P  liiug'si  ^j^oufljolti  anD  i^arfijalfea. 

Sljftrftjes.  For  P,W;),'?<'(7^  matfli,  22//.  8.  f.  3.  23 
El.' c.  13      27  El.  c.  27. 

Cutting  down  Poivdike  in  Marjbland  made  felony,  22 
H.  8.  c.  II, 
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For  Comhe  marfti  near  Grecnivich,   37  H.  8.  c.  1 1. 
•  For  recovering  furrounded  marfties,  43  El.  c.  i\. 

For  the  marfties  oi  Lefnes  and  Fatiis  in  Kent,  4  Jac  I 
c.  8. 

For  draining  the  fens  of  Walderfey  and  Cooldham  in  the 
ifle  of  Ely,   4  Jac.  I.  c.  13. 

For  the  recovery  of  marfli  ground  in  Norfolk  and  Suf- 
folk, furrounded  by  the  fea,   7  'Jat.  c.  20. 

For  the  draining  of  Bedford  Level,  15  Car.  2.  c.  17. 
2  Car.  2.  c.  8. 

The  claufe  for  dividing  commons  in  Bedford  Level 
repealed,    1  Jac.  2.   c.  2\. 

For  opening  the  ancient,  and  making  new  raynes  and 
watercourfes  in  Sedgmoor^  in  Somerfet,  10  tS"  11  IF.  3. 
cap.  26. 

For  draining  Haddenham  Level,   13  Geo.  i.  c.  18. 

For  draining  Waterheacb  Level,    i\Geo.  2.  c.  24. 

Drained  land  fliall  be  rated  to  the  neareft:  parifli,  as 
fliall   be  determined  at  the  quarter- fcffions,    17  Geo.  a. 

<='  37- 

For  draining  the  waflies  in  the  ifle  of  Ely  and  Bluii' 
tijham,  with  Erith  in  Huntingtonjh'-re,   29  Geo.  2.  c.  21. 

For  draining  marfti  lands  in  the  parifh  of  WiggenhaO, 
St.  Mary  Magdalen  in  Norfolk,  30  Geo.  2.  c.  32.      Set- 

partial  lato.  Is  the  law  of  war,  depending  upon  the 
pleafure  of  the  King,  or  his  lieutenant  :  for  though  the 
King  in  time  of  peace  never  makes  any  laws,  but  by 
common  confent  in  parliament ;  yet  in  war  he  ufcth  ao« 
folute  power,  infomuch  that  his  word  is  a  law.  SmiA 
de  Repub.  Jnglor.  lib.  2.  cap.  4.     See  3laUl  Of  aCmjS, 

^ai'tilagium,  For  Martyrili^gium.  Monaft.  torn.  H, 
pag.  322.  ,;t 

^artP^OlOgJ),  ( Martyrokgium,  mariilogium)  A  calendffl 
or  regifter  kept  in  our  religious  houfes,  wherein  they  fel 
down  the  donations  of  their  benefactors,  and  the  days  1 
their  death,  that  upon  each  anniverfary  they  might  com« 
niemorate  and  pray  for  them.  And  therefore  feveral  be- 
nefailors  made  it  a  condition  of  their  beneficence,  to  be 
inferted  in  the  martyrology. So  Ifabel  Gatgate  re- 
quired from  the  prior  and  canons  of  Burcejier,  for  favours' 

done  to  them  by  berfelf  and  mother.  Cum  de  han 

vita  migraverimus,  facient  namina  mjlra  fcribi  in  mart]tf 
rologioy«a.  Paroch.  Aatiq.  p.  189.  'ate  KeHnei' s  Gk 
fary.  \ 

^afagtttltt,  Anciently  ufed  for  a  mefluage.  Et  mum 
mafagium  in  villa  de  Maudoney  (slc,  Pat.  16  Rich.  2, 
par.  I.  m.  30. 

^afis.    See  papjtf. 

SpafiS?^jie£f,  Anciently  in  England  every  fecular  prieft,' 
in  diftinftion  from  the  regulars,  was  called  mafs-prtefi, 
who  was  to  officiate  in  tie  mafs,  or  ordinary  fervicc  of  thfr 
church.  Hence  meffe-preoji  in  many  of  our  Saxon  canon 
for  the  parochial  minifter  ;  who  was  like  wife  fometime 
called  mefs-theyne,  becaufe  the  dignity  of  a  prieft  in  many 
cafes  was  thought  equal  to  that  of  a  thein  or  lay-Iord.i 
But  when  the  times  of  greater  fuperflition  came  on,  the 
word  mafs-priejl  was  reftrained  to  thofe  ftipendiaries,  wha 
were  retained  in  chantries,  or  at  particular  altars  to  bjf 
mafles  for  the  fouls  of  the  deceafed.     Cowell,  edit.  1727. 

^ait,  (Glans,)  The  acorns  and  nuts  of  the  oak, 
other  large  tree.  Glandis  nomine  continentitr  glans,  cajlanto, 
fagina,  ficus  Jif  alia  guaque  ques  edi  ^  pafci  poterunt  prattt 
herbam.     Brafton,  lib.  4.  p.  226.     See  pcfToita, 

jpaftCC  ana  fCCUant.  The  relationfliip  between  ai 
mafter  and  a  fervant,  from  the  fuperiority  and  power 
which  it  creates  on  the  one  hand,  and  duty,  fubjedlion, 
and  as  it  were  allegiance  on  the  other,  is  in  many  inftances 
applicable  to  other  relationfliips,  which  are  in  a  fuperioi 
and  fubordinate  degree  ;  fuch  as  lord  and  bailiff,  principal 
and  attorney,  owners  and  mafters  of  fliips,  merchants  and 
faftors,  and  all  othero  having  authority  to  enforce  obe- 
dience to  their  orders,  from  thofe  whofe  duty  it  is  to  obej 
them,  and  whofe  adts,  being  conformable  to  their  dutj 
and  office,  are  efteemed  the  afts  of  their  principals;  bui 
thefe  being  treated  of  under  their  proper  heads,  we  flial 
not  here  confider  this  relationfliip,  as  it  more  particular!) 
afFefts  mafters,  and  thofe  who  are  more  properly  callec 

fervanti 
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dirants  anJ  apprentices.  3  5,3^.  Ahr.  544,  545.  See 
jpjJjeuttfC,  >ia)crliant5,  and  15  Vin.  Abrl  and  3  Bac.  Abr. 
t.  Ainfier  and  jhvant. 

■^ilttCl'  of  Elje  armOJP,  (Magijler  armorum  ^  arma- 
fee  R'g'S-,)  Is  he  that  hath  the  care  and  overfight  of  his 
iajefty's  arms  and  armory,  and  mentioned  39  El.  cap.']. 
]is  fee  is  200  marks  per  annum. 

jpilttCr  of  tljC  tErtmOlueS,  (Maglfter  admljjiomm,) 
]  one  that  ieci;;ves  and  condudts  ambafT'Jors  and  other 
i:at  perfons  to  audience  of  the  King,  i^c.  This  oiBce 
MS  inftituted  by  King  James  I.  for  the  more  magnificent 
J:ep:ion  of  ambaffadors  and  flrangers  of  the  greateft 
1  ality.     Jo,-. 

.  i^affCC  of  CDIjanCCtp,  (MagJJier  CanceHan'a,)  In  the 
(lancery  there  are  Mafters,  who  are  afiiftants  to  the 
])rd  Chancellor  or  Lord  Keeper,  and  Matter  of  the 
j)lls  :  Of  thtfit  there  are  Tome  ordinary,  and  fome  extra- 
(Jinary  ;  the  maflers  in  ordinary  are  twelve  in  number; 
|d  fome  fit  in  court  every  day,  during  the  term,  and 
\ve  referred  to  them  interlocutory  orders  for  ftating  ac- 
lunts,  and  computing  damages,  and  the  like;  and  they 
laadminifter  oaths,  take  affidavits,  and  acknowledgments 
I  deeds  and  recognizances :  The  extraodinary  mafters  are 
pointed  to  aft  in  the  country,  in  the  feveral  counties  of 
•gland,  beyond  ten  miles  diftance  from  London ;  by 
:in.^  affidavits,  recognizances,  acknowledgments  of 
:ds,  i^c.  for  the  eafe  of  the  fuitors  of  the  court.  By 
|:  flat.  13  Car.  2.  a  publick  office  was  ordained  to  be 
|;)t  near  the  Rolls,  for  the  Mafters  in  Chancery;  in 
liich  they  or  fome  of  them  are  conftantly  to  attend,  for 
|:  adminiftring  of  oaths,  caption  of  deeds,  and  difpatch 
(  otffcr  bufinefs :  And  their  fees  fcr  takiiig  affidavit?, 
I  cnowledgments  of  deeds,  exeniplificaiions,  reports,  cer- 
I  catrs,  £?V.  are  afcertained  by  that  aiSt ;  and  to  take 
lire,  incurs  dii'ability  for  fuch  mafter  to  execute  iiis 
( ,ce,  and  a  forfeiture  of  100/.  ^e. 

To  impower  the  High  Court  of  Chancery,  to  lay  out 
1 5n  government  fecurities,  a  fum  of  money  therein 
I  ntioned,  out  of  the  common  and  general  cafh  in  the 
]  nk  ot  England,  belonging  to  the  fuitors  of  the  faid 
I  irt ;  and  to  apply  the  intereft  arifing  therefrom,  to- 
« rds  augmenting  the  incomes  of  the  mafters  of  the  faid 
I  irt,   '■;  Geo.  3.  c.  28. 

^aflcc  of  tljc  mm  of  iuacasJ  aim  liDcctcs,  Was 

t  chief  officer  of  that  court,  named  and  affigned  by  the 
I  ng ;  to  whofe  cuftody  the  feal  of  the  court  was  com- 
rtted,  ^c.  Stat.  33  Hen.  8.  tap.  33.  But  this  court, 
I  th  the  officers  and  appurtenances  thereof,  is  aboiiflied 
I    12  Car.  2.   cap.  24. 

SpaftCC  of  tIjC  faruIn'C3,  (Magijler  facuhatum,)  Is  an 
licer  under  the  archbifhop  of  Canterbury,  who  grants 
Jences  and  difpenfations ;  and  is  mentioned  22  £3"  23 
( r.  2.  ftatute  for  laying  impofitions  on  proceedings  in 
jv. 

i^attCC  of  X\)t  IjO^fC,  Is  he  that  hath  the  rule  and 
^arge  of  the  King's  ftable,  being  an  office  of  high  ac- 
■  unt,  and  always  beftowed  upon  fome  nobleman  of  great 
erit,  and  is  mentioned  flat.  39  £/;z.  cap.  7.  and  i  Ed.b. 
p.  5.  This  officer,  under  the  emperors  of  Rome,  was 
lied   Conies  facri  Jlabuli. 

j  S^attn*  of  t\)Z  jeUlCl  IjOtlfe,  is  an  officer  in  the  King's 
jmftiold,  of  great  credit,  having  charge  of  all  plate  ufed 
!r  the  King  or  (green's  table,  or  any  g'cat  officer  in 
jiurt ;  and  of  all  plate  remaining  in  the  T  vjer  of  London, 
■  chains  and  loofe  jewels  not  fixed  to  any  garment. 
j:at.  1.C)  Eliz.  cap.  7. 

i  (fatter  of  tl)C  Hing'lS  IjOUlIjOlD,  (Magijler  hofpitii 
\tgis,)  Is  otherwife  called  Grand  Alajiir  of  the  King's 
\>ufliold,  and  is  called  Lord  Steward  of  the  King's  tnojl 
\iniurable  houjhold.  Stat.  32  H,  8.  cap.  39.  But  prima 
■iarite,  and  ever  fince,  he  is  called  Lord  Steward  of  the 
ling's  houftiold  ;  under  whom  there  is  a  principal  officer 
•f  the  boufiiold,  called  The  Majler  of  the  houjhold^  of 
'eat  authority,  as  well  as  antiquity. 
iSPaflfr  of  tlje  iSiltg'iS  muffCCg,  Is  a  martial  officer  in 
1  Royal  armies,  moft  necefTary  as  well  for  maintaining 
le  forces  complete,  well  armed  and  trained,  as  alfo  for 
jreventing  of  fuch  frauds  as  otherwife  may  exceedingly 
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wafte  the  Prince's  treafure,  and  extremely  weaken  the 
fiirces,  1:3c.  mentioned  2  Ed.  6.  cap.  2.  and  Mtijler- 
majlcr  general,  flat.  35  EU%.  cap.  4. 

i^aSCC  of  tlje  mint,  (Meruioned  in  flat.  2  H.  6. 
cap.  14.)  Is  no'v  called  The  warden  of  the  mint,  whofe 
office  is  ro  receive  the  filver  of  the  ooldl'miths,  and  to  pay 
them  for  it,  and  to  overfee  all  the  reft  belonging  to  his 
fundtion. 

*PattCC  of  ttjC  O^linance,  (Mentioned  in  ftat.  ^q  Ellz. 
cap.  7.)  Is  a  great  officer,  to  whofe  care  all  the  King's 
ordnance  and  artillery  is  committed. 

^attec  of  t!)C  pOilS,  Was  an  officer  of  the  King's 
court,  that  t^ad  the  appointing,  placing  and  difplacing  of 
all  fuch  through  England  as  provided  pojlhorfes,  for  the 
fpeedy  paffing  of  the  King's  meffages,  and  other  bufinefs, 
in  the  thorowfare  towns  where  iliey  dwell ;  as  aifo  to  fee 
that  they  keep  a  certain  number  of  convenient  horfes  of 
their  own,  and  when  occafion  is,  that  they  provide  others 
therewith  to  furnifh  fuch  as  have  warrant  from  him  to 
take  pojl-horfes,  either  from  or  to  the  fea<:,  or  other  bor- 
ders or  place  within  this  realm  :  He  likevvife  hath  the 
care  to  pay  them  their  wages,  and  make  them  allowance 
accordingly  as  he  fhall  think  meet.  This  officer  is  men- 
tioned in  ftat.  2  Ed.  6.  3.  Bjt  by  a  ftatute  made  12 
Car.  2,  c.  34.  one  general  letter- r-fice  or  poft- office  is  fet- 
tled in  London,  the  mafter  of  which  is  appoiiited  by  the 
King  by  letters  patent,  wiih  rates  and  rules  ptefcribed  in 
the  a£l  for  carriage  of  letters.  But  the  faid  rates  and 
rules   have   been   fince  altered  hy  Itat.   9  Ann.  cap.  10. 

See  |9oft?offtre. 

JpaftCt  of  X\)Z  rClJClsi,  An  officer  to  regulate  and  over- 
fee  the  diverfions  of  dancing  and  mafliing,  ufed  in  the 
palaces  of  the  King,  inns  of  court,  ^c.  and  in  the  King's 
court  is  under  the  Lord  Chamberlain.     Jac. 

93aftCr  of  i\)Z  JSoIIS,  (Magjler  rotulorum,)  Is  an  af- 
fiftant  to  the  Lord  Chancellor  of  England  in  the  high 
court  of  Chancery,  and  in  his  abfence  hcareth  caufes  there, 
and  gives  orders.  Crompt.  Jur,  fol.  41.  His  title  in  his 
patent  is,  Clericus  parva  baga,  cujlos  rotulorum,  13  domus 
converforum  ;  becaufe  the  place  where  (he  Rolls  of  Chan- 
cery are  now  kept,  was  anciently  the  habitation  of  thofe 
Jews,  who  were  converted  to  Chriftianity ;  but  thofe 
converts  gave  themfelves  up  to  all  fenfuality  and  wicked- 
nefs,  and  therefore  Edw.  3.  anno  regni  fui  51.  fupprefTed 
them,  and  gave  the  houfe  for  the  fafe  keeping  of  the 
Rolls  of  all  patents  and  grants  which  pafs  the  Great  feal, 
and  the  records  of  Chancery.  He  is  called  Clerk  of  the 
Rolls,  ftat.  12  Rich.  2.  cap.  2.  and  in  Fortefcue,  cap.  24. 
and  no  where  Mafter  of  the  Rolls,  until  i  \  Hen.  7. 
cap,  20.  and  yet,  cap.  25,  ejufdem,  he  is  called  alfa 
Clerk.  In  which  refped,  Sit  Thomas  Smith,  lib.  2.  cap.  10, 
fays,  he  may  not  unfitly  be  called  Cu/los  archivorum.  He 
hath  the  beftowing  the  office  of  the  Six  clerks,  and  the 
clerks  of  the  petty- bag,  examiners  of  the  court,  and  the 
clerks  of  the  chapel.     Stat.  14  13  15  Hen.  8.  e.  i. 

SpattCt  of  tlje  2CcmpIe,  The  founder  of  the  order  of 
the  Templars,  and  ail  his  fuccefii)rs,  were  called  Magni 
Templi  MagiJlri,  and  probably  from  hence  he  was  the 
fpiritual  guide  and  direftor  of  the  Temple.  Ever  fince  the 
diflblution  of  that  order,  he  is  called  Majler  oj  the 
Temple. 

spatter  of  t\)Z  inartl^ObC,  (Magijler  garderoba,)  Is  a 
great  officer  in  court,  who  had,  till  the  fire  of  London, 
anno  1666.  his  habitation  belonging  to  that  office,  called 
The  Wardrobe,  near  Puddle-Wharf  in  London.  He  has 
the  charge  and  cuftody  of  all  former  Kings  and  Queens 
ancient  robes,  remaining  in  the  Tower;  and  all  hangings, 
beddings,  i3(.  for  the  King's  houfe.  He  has  alfo  the 
charge  and  delivery  out  of  all  velvet  or  fcatlet  allowed 
for  liveries,  ^c.  Of  this  office  mention  is  made  ftat. 
39  Elix.  cap.  7. 

SPafttnUg,  A  great  dog,  a  maftifF.    Cowell,  ed.  1727. 

^aft0.     See  ^IjijJS,  §»tO?C5. 

ipafUCa,  (Fr.  majure,)  An  old  decayed  houfe  or  wall, 

the  ruins  of  a  building. In  burgo  fuerunt  1 18  mafuise, 

reddebant  4/.  2i.      Domefday. 

^afUl'a  tCCtaC,  Sunt  in  eifdem  mafuris  60  domus  plus 
quam  ante  futrunt.     Domefday.     In  Fr.  mafurt  de  terre  is 

a  quantity 
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a  quantity  of  ground,  containing;  about  four  oxgangs ; 
with  us  it  is  taken  for  Domicilium  cum  /undo,  vel  pro 
fundo  cum  domicilia  compctcnti. 

iPatem,  a  gieat  beam,  or  timber  fit  for  building. 
Dcdi  illis  materiam  (^  Ugna  ad  omnia  necejptria  fua,  Uf 
ad  domus  funs  adijicandas.     Monaff.    i  torn.  pag.  821. 

SPatricula,  A  regifter.  As  in  the  ancient  church 
there  was  matrhula  ctericorum,  which  was  a  lift  or  cata- 
logue of  the  officiating  clergy  :  And  matricula  pauperum, 
which  was  an  account  of  the  poor  to  be  relieved.  Hence 
to  be  entred  in  the  regifter  of  the  univerfity  of  Oxford, 
is  to  be  nidtriculated,  ^c.      Coivcll,  edit.  1 7 27. 

SWatrifROUiutU,  Is  fometimes  taken  for  the  inheritance 
which  defcends  to  a  man  ex  parte  rnatris,  viz.  cum  onmi 
harcdltate  patrimonii  ^  matrimonii  fui^  ^c. 

SjBiUrimonp.    See  lOpaiTiagc. 

2i9ntl*ir  ecrUfta,  The  mother  church,  either  a  cathe- 
draf  church,  in  refpecSf  of  the  parochial  within  the  fame 
diocefe  :  Or  a  parochial  church,  in  refpecl  of  the  chapel 
depending  on  it. 

3l5attci:  vx  tceu,  ana  matter  of  refojn.  Are  faid 

to  differ  thus:  In  Old  Nat.  Brev.  fol.  19.  Matter  in 
deed  feems  to  be  nothing  elfe  but  a  truch  to  be  proved, 
though  not  by  any  record  :  And  matter  of  record  is  that 
which  may  be  proved  by  fome  record  :  For  example,  If 
a  man  be  fued  to  an  exigent,  during  the  time  that  he  was 
in  the  King's  v^ars  ;  this  is  matter  indeed,  and  not  matter 
of  record:  And  therefore  he  that  will  allege  this  for  him- 
felf,  muft  come  before  the  fire  facias  for  execution  be 
awarded  agiinfl:  him,  for  after  that  nothing  will  ferve 
hut  Dialler  of  record;  that  is,  fome  error  in  the  procefs 
appearing  upon  record.  Kttchin,  fol.  216.  maketh  a  dif- 
ference beiwcen  matter  of  record,  and  a  fpecialty,  and 
nude  matter;  where  he  faith,  that  nude  matter  is  not  of 
fo  hi'ih  a  nature  as  either  matter  of  record,  or  a  fpecialty, 
other'wife  there  called  matter  in  deed ;  whereby  it  feems, 
that  nude  matter  is  a  naked  alleiation  of  a  thing  done, 
to  be  proved  only  by  witnefles,  and  not  cither  record  or 
other  fjecialty  in  writing  under  feal.      Cowell,  edit.  1727. 

i^aUCi;!-'^?  (from  the  French  words,  mal  and  gre,  i.  ini- 
quo  animo)  Signifies  as  much  as  to  fay  with  an  unwilling 
mind,  or  in  defpite  of  another,  and  fo  it  is  ufed  in  Lit. 
fe5i.  6-'2.  where  it  is  faid,  that  the  hufband  and  wife 
(hall  be  remitted,  maugre  the  hufband,  that  is,  in  de- 
fpight,  or  againft  the  will  of  the  hufband. 

£©aunt,  A  foft  brittle  ftone  in  fome  parts  of  O^ford- 
fhire,  which  the  inhabitants  call  maum.  Dr.  Plot's  Nat. 
Hiji.  of  Oxfordfljire,  pag.  69.  The  Saxon  interpreter  of 
Oroft'-is,  ufes  the  word  maalm-ftan,  which  Mr.  Somner 
renders  fuft-ftone.  And  in  Northumberland  thty  ftill  ufe 
the  word  maum  or  ?noum,  for  foft  and   mellow.     Cowell, 

tdit.    1727. 

C!5aun5,  A  kind  of  great  bafket  or  hamper,  contain- 
in?  eight  bales,  or  two  fats.     See  the  Book  of  Rates,  fol.  3. 

ajatmijp  2E!)tti;faap,  The  Thurjday  before  Eafler,  fo 
called  from  the  Fr.  mande,  fportula,  becaufe  on  that  day 
it  was  a  cudom  to  give  larger  bounty  to  thofe  poor  men 
whofe  feet  the  King  waQied.     Cowell,  edit.    1727. 

SpatiptgP^UUm,  An  old  fort  of  broth  or  pottage. 
Coiuell,  edit.    1 7 27. 

iPfitimS  in  la\J),  Are  pofuions  and  thcfes,  being 
conduiions  of  reafjn,  and  univerfal  propofitions,  fo  fure 
and  perfeft,  that  they  may  not  be  impugned  or  difpu- 
ted.  For  Co.  t/pon  Lit.  faith,  that  principia  probant,  non 
probanlur,  and  therefore  contra  negantem  principia  non  ejl 
difputandum.     Cowell  edit.    1727.     Co.  Lit.  343. 

A  maxim  is  a  fure  foundation  or  ground  of  art,  and  a 
conclufion  of  reafon,  fo  called  quia  maxima  eji^  ejus  dig- 
nitas  £3"  certijftma  authoritas,  aique  quod  maxime  probetur, 
fo  fure  and  uncontrolable  as  that  it  ought  not  to  be  quef- 
tioned  ;  and  what  is  elfewhere  called  a  principle,  and  is 
all  one  with  a  rule,  a  common  ground,  pojlulatum  or 
axiom.     Co.  Lit.  10.  ^.   i\.  a. 

Maxims  are  the  foundations  of  the  law,  and  conclu- 
fions  of  reafon  ;  and  therefore  ought  not  to  be  impugned, 
but  always  to  be  admitted  ;  but  they  may  by  reafon  be 
conferred  and  compared  the  one  with  the  other,  though 
they  do  not  vary,  or  it  may  be  difcuflcd  by  reafon  which 
thing  is  n«areft  the  maxim,  and  the  mean  between  the 
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maxims,  and  which  is  not ;  but  the  maxima  can  neve 
be  impeached  or  impugned,  but  ought  always  to  be  ob 
fetveJ,  and  held  as  firm  principles  and  authorities  o 
themfclves.     PI.  C.  27.  b. 

The  alterations  of  any  of  the  maxims  of  the  Commoi 
law  are  moft  dangerous.      2  In/l.  210. 

The  laws  of  all  nations  are  doubtlefs  raifed  out  of  tin 
Civil  law,  as  all  governments  are  fprung  out  of  the  ruii; 
of  the  Roman  empire,  and  it  muft  be  owned,  that  th' 
principles  of  our  law  are  borrowed  from  the  Civil  lav, 
and  therefore  grounded  upon  the  fame  reafon  in  mar 
things  ;  per  Holt  Ch.  J.      12  Mod.  482. 

It  is  a  maxim.  That  as  no  c/late  can  be  vejled  in  tl 
King,  without  matter  of  record,  fo  none  can  be  devcjied  tt. 
of  him,  but  by  matter  of  record;  for  things  are  difiblved  a 
they  are  contradled.  Co.  Rep.  i.  Cbolmey's  cafe.  An 
other,  that  an  ohligatlon,  or  ether  matter  in  writing,  can 
not  be  difcharged  ly  an  agreement  by  word.  And  Argumen 
turn  ab  authoritate  fortiffimum  rji  in  lege.  Qo.  on  Lit 
pag.  141.  It  is  alfo  a  maxim.  That  if  a  man  have  ijj'u 
two  fons  by  divers  venters,  and  the  one  of  them  purchaj 
lands  in  fee,  and  die  without  ijjue,  the  other  brother  Jtti, 
never  be  his  heir,  bfc. 

Committere  agnum  lupo,  St.  Hibern.  14  H.  3. 

^d  cadit  a  Jyllald  cadit  a  totd  causa,  the  ma.'tini  cor. 
demned,  Stat.  Wall.  12  Ed.  i.   . 

^tis  pro  alicno  faSio  non  ejl  puniendus,  St.  Wefim.  2 
13  Ed.  I.  c.  35. 

De  tranfgrcjftone  certae  perfones  fjold  altera  perfona  cm 
modum  aut  emendas  ne  conjequatur,  St.  de  Vaft.  20  £d.  1 
ft.  2. 

That  allegiance  is  due  more  by  reafon  of  the  crow 
than  of  the  perfon  of  the  King,  condemned,  Exil.  Hu^ 
le  Defpenfer,    15  E.'.  2.  Ji.  2, 

Neccfiary  alliances  among  the  peers  to  purfue  ev 
counfellors,  not  to  be  punifl'ied  by  rigour  of  law,  St,  > 
quis  occaf.  pro  felon',  tsfc.    15  Ed.  1.  f.  3. 

The  King  cannot  pardon  the  fuit  of  others,  flatute  ri 
yoking  the  pardon,  i^c.    15  Ed.  l.  Ji.  4. 

The  father  to  the  bough,  and  the  fon  to  the  plougl 
in  Kent,  Prarog.  Reg.    17  Ed.  2.  Jf.  I.  c.  16. 

None  (hall  be  troubled  for  covenants  made  in  time 
war,  Stat.  Rngm.  incerti  temp.  vol.  1.  p.  188. 

Every  man  is  bound  to  do  to  the  King  as  his  Licj 
Lord  all  that  pertaineth,    i  Ed.  t,.  Ji.  2.  c.  15. 

Juftices  ought  not  to  yield  account,   18  Ed.  'i.  Jit  :» 
c.  4.  .     I 

Franchifes  reftraining  the  freedom  of  felling  mercitm 
dize,  are  to  the  common  prejudice  of  the  King  an(M| 
people,  25  Ed.  3.  Ji.  4.  c.  2.  }|' 

Several  condemned  opinions  relating  to  the  prerogatil 
and  treafon,   21  R.  2.  c.  12. 

Laws  witliout  great  penalty  are  more  often  obeyc 
I  Mar.  fi.  i.  c.  i.  /  i. 

spapljcm.    See  fpail)em» 

(i^ajJO^,  Is  the  chief  magiftrate  of  a  city,  and  an 
ciently  among  the  Britains  called  meyr,  which  is  deriw 
from  the  BriiiJJ]  word  mirei,  which  fignifies  cujiodirtyi 
keep  and  preferve ;  and  not  from  the  Latin  major,  greatM 
Anno  1 1 89.  Richard  the  Firft,  changed  the  bailitf  C 
London  into  a  mayor,  and  by  that  example  1204.  Kin; 
John  made  the  bailili"  of  King's  Lyn  a  inayor,  while  i\^ 
wich  obtained  not  that  title  till  the  feventh  of  Henry  tb 
Fifth,     See    more    of   this    word    in    Spelm.  Glojf.    iSe 

Co^pojatidVt,  information,  ipanaamiis,  €5wo  Wat 
ranto. 

SpcaU  anB  ^CtljCglin,  To  pay  one  halfpenny  ex 
cife  for  every  gallon,  12  Car.  2.  c.  23.  fei!f.  5.  Ao 
one  halfpenny,  12  Car.  2.  c.  24.  fe£f.  19,  And  OH 
halfpenny,  22  y  23  Car.  2.  c.  5.  fe£f.  5.  And  thw 
pence,  i  IK  if  M.  c.  3.  fe£f.  2.  And  three  pence, 
IVill.  (J  M.  c.  20.  feff.  10.  And  three  pence,  4  Jnt 
c.  6.  fe^f.  15.     And  one  penny,  8  Ann.  c.  7.  fe^.  I. 

SPcal,  May  be  exported  duty  free,  11  is"  12  Ifill. ; 
c.  20.  feif.  4.  How  many  facks  of  meal  may  be  cai 
ricd  at  one  load  in  London  and  JVeJlminJier,  6  Ga.  1 
f.  6. 

Speal^rentSf,  Are  certain  rents  ftill  fo  called,  but  no) 
paid'  in  money.,    which   heretofore,    by  fome  tenants, 
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;  honour  of  Ciun,  were  paid   in  mealy  to  make  meat 
I   the  lords  hounds.     Cowelt,  edit.    1727. 
JTOcalS,  The  fl)elves  of  (ands  or  banks  on  the  fea-coafts 
I  Norfolk,  are  called  the  meals  and  the  moles.     Id.  ib. 
^CaU,  (Meditts,)  Signifies    the  middle  between  two 
itremes,  and   that  either  in  time  or  dignity.    For  ex- 
iiple  of  the  firft,  iJis  adlion   was  mean  betwixt  the 
ileifin  made  to  him  and   his  recovery,  that  is,  in  the 
\srim,  or,  as  we  ufually  fay,  in  the  mean  time.     Of  the 
iond,    there  is   Lord  Mean  or  Mefne,    (mentioned  in 
;  ftatutes  of  amortiftng  lands.,  made   tempore  Ed.    1.) 
|j  unatu.     Cowell,  edit.    1727.     See  Spcftte. 
^aCC,  (Alfjfuagimn)  A  mefTuage  or  dwelling-houfe. 
jchin,  fol.  139,  and  F.  N.  B.  fol.  2,     Siat.  Hibernits, 
.  H.  3.  and  21  H.  8.  13. 

^CnfOU^IlUC,  In  French  Maifon  de  dieu,  Domus  Dei ; 
,haui<:  of  God,  a  tnonaftery,  religious  houfe  or  hof- 
ial  i  the  word  is  mentioned  2  (^  3  P.  (sT  M.  cap.  23. 
.  EL  5.  and  15  Car.  Z.  7. 

i)^<tniCC,  {Menfura,)  Is  a  certain  quantity  or  propor- 
n  of  any  thing  fold,  and  in  many  parts  of  England  is 
e  buQiel.  According  to  the  25th  chapter  of  Magna 
wta,  and  the  flat.  17  Ceir,  i.  tap.  19.  all  weights  and 
cafvres  in  this  kingdom  ought  to  be  the  fame,  and  ac- 
rding  to  the  K.\ng's  Jiandard ;  which  flandard  is  called 
our  hiftorians,  menfura  regalif,  and  was  always  kept 
the  King's  palace  ;  and  all  other  meafures  were  to  be 
ide  after  the  fame  manner,  and  in  every  city,  market 
W11  and  other  villages^  it  was  kept  in  the  churches. 
well,    edit.   1 7  27. 

Tbcrft  fhail  be  one  meafurc  through  the  realm,  M.  C. 
H-  i>   <••  25.     27  Ed.  3.  fi.  2.    c.  10.     13  i2.  2.  ft. 

c.  9. 

Otdinaaces  for  tneafuring  land,  33  Ed.  i.  Jl.  6.  St. 
mp.  ulnar',  (Sc.  incerti  temp'. 

Bufbels,  gallons  and  ells,  fhall  be  according  to  the 
ndard,  and  fealed,  Ordiit.  pro  Pi/ior.  incerli  temp,  c.  8 

9.     25  Ed.  3.  J.  5.  c.  10.      i6  R.  2.  c.  3. 
Standards  of  meafures  ftall  be  fent  in  brafs  to   the 
unties,  14  Ed.  ■^.  fi.  i,  c.  12.     34  Ed.  3.  (.  6.     7 

•  7-  ^-  4- 

Juftices  of  peace  fliall  enquire  of  meafures,  34  Ed.  3. 

4- 

The  meafures  in  the  county  of  Lantafter,  larger  than 
other  parts,  13  /?.  2.  ft.  i.  c.  9. 
The  penalty  of  buyiRg  c'Orn  at  more  than  eight  bufhels 
e  quarter,   15  R.  2.  c.  4.     i  H.  5.  c.  10. 
The  ftatute  mile,  35  El.  c.  6. 

The  meafure  of  vefTels  of  wine,  eels,  herrings  and 
Imon,  2  H.  (k  e.  II. 

Of  veflels  of  wine  and  oil,   i  R.  3.  c.  13. 
The  meafure  of  cloth  fiiall  be  a  yard  and  inch,  li  H. 
,  ft  16. 

The  contents  of  an  acre,  24  H.  8.  c.  4, 
Water  meaftire  in  port  towns  may  be  ufed,    16  Car. 
.  c.  191  fe^.  7. 

The  refpeftive  contents  of  a  barrel  of  beer  and  ale, 
1  Car.  2.  t.  23.  fe£i.  20.  (.  24,  fe£i.  34.  i  ^.  isf 
!^.  e.  24.  fe£f.  5. 

:The  bu&el  of  corn  and  fait  afcertained,  22  Car.  2. 
.8.     22  y  23  Car.  2.  f.  12.     5  ;:F.  £^/r.  f.  7.  /  i8. 
A  cneafure  of  brafs  (hall  be  chained  in  every  market, 
.2  Car.  2.  {.  8.  feit.  5. 

Condables  to  fearch  for  unfealed  meafures,  22  Car.  2. 
.  8.  feif.  6. 

Where  there  is  not  a  clerk  of  the  market,  the  mayor, 
^(.  fhall  feal  meafures,  22  y  23  Car.  2.  c.  12.  f.  4. 

Colle^ors  of  the  excife  to  provide  quarts  and  pints  of 
irafs  for  ale  in  every  market  town,  11  y  12  /if',  3.  c. 
iS./eff.   3. 

Contents  of  Jfincbtfter  meafure,  i  Ahn.  Jl.  2.   c.  3. 
«!?.  10. 
Water  meafure  of  fruit  afcertained,    i  Am.  Jl,  i. 

•'  I5- 

Wine  meafure,  5  Ann.  c.  27.  fe£i.  17. 

SPeaCureC,  or  ^tiVt  of  woollen  cloth  and  of  coals, 
''^c.  Is  an  officer  in  the  city  of  Lm:kn.     See  ^Inaget, 
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SPearucing^mOnep,  The  letters  patent,  whereby 
feme  perfon  exafted  of  every  cloth  made,  certain  money, 
befides  alnage,  called  the  meafuring-money,  mav  be  re- 
voked.    Rot.  Pari.  II  Hen.  4. 

^CUCria.  A  mead-houfe,  or  place  where  mead  or 
metheglin  was  made.     Cowell,  edit.   1727. 

^eilffC,  Is  interpreted  to  be  a  bribe  or  reward  ;  it  al- 
fo  fignifics  that  compenfation  given  iu  an  exchange, 
whete  the  things  exchanged  are  not  of  equal  value. 
Cotvell,  edit.    1727. 

spcDtac.^t  infimac  manii?  (janiiuest,  R4en  of  mean 

and  bafe  condition,  otherwife  called  men  of  low  for- 
tunes :  Et  plures  medias  manus  guos  ex  jujlis  caufis  Rex 
exhceredaverat.  Radulfus  de  Diceto.  Anno  1 1 1 2.  So,  Duos 
milites  medix  manus  homines,  t^c,  Infimae  manus  homo, 
is  a  man  of  an  inferior  condition.     Id.  ib. 

$^elHaHU$,  Of  a  middle  fiae,  medianus  homo,  a  man 
of  a  middle  fortune  j  medianus  bos,  an  ox  of  a  middle 
price.     Id.  ib. 

^COi^tO^S!  of  pctttflniCt,  (mentioned  in  flat.  27  Ed. 
i-Jiat.  a.  (Op.  24.)  Were  fik  perfons  authorized  by  that 
ftatute,  (who  upon  a  quejlion  rifen  amongft  merchants 
touching  any  unmarketable  wool,  or  undue  packing) 
might  before  the  mayor  and  officers  of  the  Staple,  upon 
their  oath  certify  and  fettle  the  fame ;  to  whofe  order 
therein  the  parties  were  to  give  credence  without  any  con- 
tradidlion.     Cowell,  edit.   1727. 

^eStetajS  linguae,  Sigaiiies  a  jury  or  mqueft  erafia- 
nelled,  whereof  the  one  half  confifls  of  natives  or  deni- 
zens, the  other  ftrangers ;  and  is  ufcd  in  pleas,  wherein 
the  one  party  is  a  ftranger,  the  other  a  denizen.  See  the 
flat.  28  Ed.  3.  cap.  13. — ^27  ejufdem,  flat.  2.  cap.  I.  and 
8  Hen.  6.  cap.  29.  Before  the  firft  of  the  fiatutes  was 
made,  this  Was  wont  to  be  obtained  of  the  King  by  graAt 
made  to  any  company  of  ftrangers.  Staundf.  PI.  Cor. 
l\b.  3.  cap.  7.  and  is  called  a  party-jury.  Anm  14  Car. 
2.  cap.  II.  Solomon  dt  Stanford,  a  Jew,  had  a  caufe 
tried  before  the  (herifF  at  Norwich,  by  a  jury  of  Sex  hro- 
bos  i^  kgales  hdmines  i^  fex  legaks  Judaos  de  civitate  Nor- 
wici,  tS'f.  Norf.  Pafch.  9  Ed.  i.  Judtorum  Rot.  4  & 
5,  in  dorfo. 

i^&iO  aC(l«ietanW»,  is  a  writ  judicial,  to  diftrain  a 
lord  for  the  acquitting  a  mean  lord  from  a  rent  which  he 
formerly  acknowledged  in  court  not  to  belong  to  him. 
Reg.  fiid.  fol.  29. 

SPCOittCCancatl,  Is  that  which  paffeth  through  the 
midil  of  the  earth.  And  for  that  reafon  the  fea  which 
ftretcheth  itfelf  from  weft  to  eaft,  dividing  Europe,  Aftd 
and  Africa,  is  called  the  Mediterranean  Sea  ;  it  is  men- 
tioned 12  Car.  2,  in  the  ftatute  of  tomtage.  Counter- 
feiting Mediterranean  pafles  is  felony,  4  Geo.  2.  c.  18. 

SpCDieta,  A  fudden  fcolding.  at,  and  beating  one  an- 
other.    Brail.  I.  3,  c.  35. 

^ellC^p,  A  harveft-fupper,  or  entertainment  given 
to  the  labourers  at  harveli-home.  Placit.  9  Ed.  i. 
Cowell,  edit.    1727. 

^CUtoap  rtUcr,  Pilots  thereon  how  to  be  licenfed,  5 
Geo.  2.  c.  20.  It  was  called  Vaga  by  the  Britons ;  thi 
Saxons  added  Med.     See  SHla^a, 

^ecr,  {Merus)  Though  an  adjeilive,  yet  is  lifed 
as  a  fubftantive  to  fignify  meer  right.  Old  Nat.  Brev. 
fol.  2.  in  thefe  words.  This  writ  hath  but  two  iflue?, 
viz.  joining  the  Mife  upon  the  Meere,  and  that  is  to 
put  himfelf  in  the  Great  Affife  of  our  Sovereign  Lord  thtf 
King,  or  to  join  battle.  Cowell,  edit.  1727.  See  i^tfc. 
iPeinp,  {Menegium,  French  mefnie)  As  the  King's 
meiny.  i  Rich.  2.  cap.  4.  that  is,  the  King's  family  or 
houlhold  fervants. 

^elaffciet.  To  what  duties  liable,  l^.ist  M.  fif.  2. 
c.  4.  fe£t.  35. 

^clll;fi^OC,  The  reward  and  recompence  due  and 
given  to  him  that  made  the  difcovery  .of  any  breach  of 
penal  laws  committed  by  another.  The  promoter  or  in- 
former's fee.     Cowell,  edit.   1727. 

^Clttt0  intlttlKntlO,  Is  a  writ  that  lieth  for  a  fecond 
inquiry  of  what  lands  and  tenements  a  man  dieth  feifed, 
where  partial  dealing  was  fufpefted  upon  the  writ  of  Diem 
claufn  extremum.     Fitz.  Nat.  Biev,  fol.  255, 
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It  was  moved  for  a  melius  inquirendum  to  be  granted  to 
the  coroner  of  Kent,  who  had  returned  an  inquifition 
concerninii  tlie  death  of  one  that  was  killed  wiihin  the 
manor  of  Greenivich  ;  he  had  returned  that  he  died  of  a 
meagrirn  in  his  hesd,  when  he  was  really  k'lled  with  a 
coacii.  Hale  faid  a  melius  inquireilJurrt  is  generally  upon 
an  ofEce  poji  mortem,  and  is  directed  to  the  fherifF.  But 
Twifdcn  faiJ  this  cannot  be  to  the  fhenfF;  in  2  2  Ed.  4. 
the  coroner  mu(l  inquire  on\y  fuper  .vifum  corporis;  and 
if  \ou  Will  fave  a  new  inquiry  you  muft  quaOl  this. 
Indeed  a  new  inquiry  was  granted  in  Miles  Bartly's  cafe. 
It  being  prayed,  that  the  court  being  the  fupreme  coroner, 
would  examine  the  mifdemeanor  of  the  coroner.  Hale 
Gh.  Ju.  Bid  them  make  feme  oath  of  his  mifdemeanor, 
becaufe  he  is  a  fworn  officer.  Without  oath  we  will  not 
quafh  the  inquifition.  Newdigate  (aid,  that  in  the  cafe  of 
Miles  Bartley  the  inquiry  was  not  filed,  and  that  that  was 
the  reafon  why  a  new  one  was  granted.  Hale  ordered 
the  coroner  to  attend,  who  (he  faid)  muft  take  the  evi- 
dence in  writing,  and  that  he  {hould  bring  his  examina- 
tion into  court.  Mod.  82.  Mich.  22  Car.  2.  B.R.  Anon'. 
See  15  Vin.  Abr.  tit.  Melius  inquirendum. 

^CniOjieji,  Are  fome  kind  of  remembrances  or  obfe- 
quies  for  the  dead,  in  injunttions  to  the  clergy,    i  Ed.  6. 
fPeuagt'um,    a  family  :    'Tis  mentioned  in  Trivet's 
Chronicle,  p.  t'j'j.  and  in  Walfingham,  peg.  66. 

i|9ClHlicfC,  mentioned  in  Crom.  Juftict  of  Peace,  fol. 
193.  Is  that  which  BraRon  calleth  medletum,  lib.  3. 
traii.  2.  cap.  35.  It  fignifies  quarrels,  fcuifling  or  braw- 
ling.     Cowell,  edit.    1727- 

Spcutalst,  As  menial  fervants,  (a  derivative  from  mce- 
nia,  fignifying  the  walls  of  a  houfe,  or  other  place,) 
Arc  houfhold-fervants,  that  is,  fuch  as  live  within  the 
walls  of  their  maflet's  houfe,  mentioned  in  the  ftat. 
2  H.  4.  2r. 

^Cnfil,  Comprehends  all  patrimony,  or  goods  and 
necefTaries  for  our  livelihood  ;  dominicum  ejl  propria  terra 
ad  men  fa  m  ajfignata, 

^£nfalta.  Were  fuch  parfonages  or  fpiritual  livings  as 
were  united  to  the  tables  of  religious  houfes,  and  were 
called  menfal  benefices  amongft  the  canonifts.  And  in 
this  fenfe  it  is  taken  when  wc  read  of  appropriations  ad 
menfam  fuam.     dwell,  edit.  1727. 

^enfura,  is  taken  for  a  bufhel,  as  menfura  bladi,  a 
bufhel  of  corn.     Cowell,  edit.  1727. 

f^Cnfura  iSCgaliS,  The  King's  Jiandard  meafure,  kept 
in  the  Exchequer,  according  to  which  all  others  are  to 
be  made.     See  ^Cafutf. 

^Ct,  or  i^etc;  Words  which  begin  or  end  with  thofe 
fyllables  fignify  fenny  places.      Cowell,  edit.  1727. 
^era  nOttiS,   Midnight.      Id.  ib. 
^etcennacittS,  A  hireling,  a  fervant.     Cowell,  edit. 
1727. 

fpcrcerS  tOmpanp,  Provifions  for  relief  of  their  cre- 
ditors, 2 1  Geo.  2.  c.  32.  24  Geo.  2.  c.  14.  25  Geo.  2.  r.  7. 
Three  hundred  pounds  to  be  paid  annually  to  the  Mercers 
company  towards  payment  of  annuities,  debts,  i^c.  21 
Geo.  2.  c.  19.  For  the  relief  of  the  bond  and  other  cre- 
ditors of  the  wardens  and  commonalty,  of  the  myfiery  of 
mercers  of  the  city  of  London,  4  Geo.  3.  c.  50. 

93CfCf)ant.  Every  one  .that  buys  and  fells,  is  not 
from  thence  to  be  denominated  a  merchant,  but  only  he 
who  trafScks  in  the  way  of  commerce  by  importation  or 
exportation;  or  otherwife  in  the  way  of  emption,  ven- 
dition, barter,  permutation  or  exchange,  and  who 
makes  it  his  living  to  buy  and  fell,  and  that  by  a  con- 
tinued afliduity,  or  frequent  negotiation  in  the  miflery  of 
merchandizing  ;  but  thofe  that  buy  goods  to  reduce  them 
by  their  own  art  or  induftry  into  other  forms  than  for- 
merly they  were  of,  are  properly  called  artificers,  not 
merchants;  not  but  ;merchants  may,  and  do  alter  com- 
mudities  after  they  have  bought  them,  for  the  more  ex- 
pedite file  of  tliem,  but  that  renders  them  not  artificers, 
but  the  fame  is  part  of  the  miftery  of  merchants;  but 
perfons  buying  cominoditie.',  thy'  (hey  alter  not  the  form, 
yet  if  they  are  fuch  as  fell  the  fame  at  future  days  of 
payment  for  a  gredter  price  than  they  cofl  them,  tliey  are 
not  properly  called  merchants,  but  are  ufurers,  tho''they 
obtain  feveral  other  names,  as  warehoufe- keepers,  and  the 
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like ;    but  bankers,  and   fuch  as  deal   by  exchange  are 
properly  called  merchants.      3  Molloy  456,  457.  cap   7 

[ca.  13. 

If  a  perfon,  who  otherwife  is  no  merchant,  being  be- 
yond fea,  takes  up  money  and  draws  a  bill  upon  a  mer- 
ch.int,  he  cannot  in  an  aftion  brought  upon  this  bill 
againft  him  as  the  drawer  thereof,  plead  that  he  was  no 
merchant ;  for  the  very  taking  up  the  money  and  drawing 
the  bill  makes  him  a  merchant  to  this  purpofe,  and  is  a 
merchandizable  aft.  Comb.  152.  ATich.  i  W:  tS  M.  at 
Serjeants  Inn  in  Fleetfireet,  Sarfefield  v.  Witherly. 

Merchant  includes  all  forts  of  traders  as  well  and  as 
properly  as  merchant  adventurers.  D.  279.  b.  cites  Spdm. 
Guilda.  A  merchant  taylor  is  a  common  term ;  pet 
Holt  Ch.  J.  2  Salk.  445.  Mayor,  l^c.  of  Londm  y 
mtks. 

The  cuftom  of  merchants  is  part  of  the  Common  law 
of  this  kingdom,  of  which  the  judges  ought  to  take  no- 
tice ;  and  if  any  doubt  arife  about  the  cuftom,  they  may 
fend  for  merchants  to  know  the  cuftom ;  per  Hobart 
Ch.  J.     IVinch  24. 

Merchants  fhall  have  fafe  conduiS,  and  may  buy  and 
fell  by  the  ancient  and  right  cuf^oms,  M.C.  gH.^.  f.  30. 
2  Ed.  3.  c.  9.  14  Ed.  3.  fi.  2.  c.  2.  5  R.  2.  Ji.  2. 
f.  I. 

Two  merchants  of  London  (hall  be  chofen  to  receivi 
recognizances  of  ftatute  merchants,  5/.  de  Mercalm'. 
i^Ed.  i.Ji.  3. 

May  freely  fell  their  merchandife  without  difturbanct. 
9  Ed.  3.  c.  I.     38  Ed.  I.  Ji.  I.  c.  2. 

May  fell  their  merchandife  in  grofs  or  by  retail,  it 
London  or  elfewherej  35  Ed.  3.  ft,  4.  <•.  2.  \i  R.% 
c.  J.      16  R.  2.  c.  21.  contra. 

Foreign  merchants  to  have  redrefs  by  the  law  of  thi 
Ilaple,  27  Ed.  3.  Jf.  2.  c.  2  &  20. 

Remedy  for  merchants  who  have  been  robbed,  or  lol 
their  goods  at  fea,  27  Ed.  3.7?.  2.  c.  13. 

In  cafe  of  a  war,  merchants  fhall  have  lime  to  with 
draw  their  efFefts,  27  Ed.  3.  Ji.  2.  c.  17. 

Shall  not  lofe  their  goods  for  the  trefpafs  of  their  fer 
vants,  27  Ed,  3.  JI.  2.  c.  19. 

Shall  have  redrefs  by  law  merchant,  27  Ed.  3.7?.  J 
c.  20. 

Their  fhips  (hall  not  be  compelled  to  come  to  ah 
port,  28  Ed.  3.  c.  13. 

Engroffing  prohibited,   37  Ed.  3.  c.  5. 

May  trade  freely,  fo  that  Englijh  merchants  do  not  ex 
port  wool,  and  that  none  export  gold  or  filver,  in  plat 
or  money,   38  Ed.  3.  c.  2. 

What  wares  merchants  may  fell  by  retail,  and  wha 
only  in  groff,   2  R.  2.  Ji.  1.  c.  i. 

Merchants  of  Italy  and  Spain  may  trade  to  England 
giving  fecuiity  to  carry  their  exports  Weftward  or  t( 
Calais,   2  R.  2.  ft.  I.   c,  3. 

Shall  give  fecurity  to  lay  out  the  proceeds  of  their  im 
ports  on  merchandife  of  the  realm,   14  R.  2.  c.  i. 

On  exchanges  made,  they  (hall  give  fecurity  to  layou 
to  the  value  in  merchandife  of  the  ftaple,  14  R,  2.  c,  2 
9  H.  5.  JI.  2.  c.  9.     1  H.  6.  c.  6. 

Merchants  ftrangers  (hall  be  courteoufly  and  righieoufl] 
ufed,  14  i2.  2.  f.  9.     12  Car.  2.  c.  4,  feii.  3. 

Merchants  aliens  (hall  not  fell  to  one  another  wineo. 
fpicery,  or  other  goods,  except  vidluals,   lb R.  2.  c.  I. 

Shall  lay  out  the  whole  proceed  of  their  imports  01 
merchandife  of  the  realm,  4  H.  4.  c.  15.  5  H.  4.  c,  9 
18  //.  6.  c.  4.  27  H.  6.  c.  3.  4  Ed  4.  c.  6.  17  Ed:.J^ 
c.  I.      I  i?.  3.  c.().      3//.  7.   <:.  8. 

Foreign  merchants  (hall  be  demeaned  as  Englijh  teat- 
chants  are  beyond  fea,  with  a  penalty  on  the  merchants 
5  H.  4.  c.  7.     4  //.  5.  f.  5. 

Merchants  ftrangers  (hall  fell  their  imports  within  1 
quarter  of  a  year,  and  (hall  not  fell  to  other  ftrangers 
5  H.  4.  c.  9.  Repealed,  except  that  merchants  ((ranger 
(hall  not  export  the  imports  of  merchants  ftrangers,  I 
H.  4.  c.  4. 

Hofts  (hall  be  afTigned  to  merchants  ftrangers,  5  //.  4 
c.  9.      I'iH.  6.  c.  4. 

All  merchants  may  fell  in  gfofs,  notwithflanding  ih 
francliife>  of  London,    1  H.  4.  c.  0. 

Th 
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The  Chancellor  (hall  fend  ellreats  into  the  Exchequer 
of  the  exchanges,    ii  H.  4.  <r.  8. 

None  (hall  fell  to  nieftliants  ftrangers  but  for  ready 
money,  and  ihey  fliall  not  j-efufe  payment  in  filver,  8 
H.  6.  c.  24. 

May  fell  cloth  at  fix  months  credit,  9  H.  6.  e.  2. 
Merchanis  fttangers   leftrained   from   felling  to  mer- 
chants ftrangers,    18  H.  6.  c.  4. 

Italian  merchants  (hall  not  fell  any  goods  after  eight 
months  from  the  importation,  nor  any  thing  by  retail, 
1  R.  3.  c.  9.      1  //.  7.   <:.  10. 

Merchants  of  Inland,  'Jerfey  or  Guernjeyt  (hall  lay  out 
the  produce  of  ihcir  imports,  3  H.  7.  c.  8. 

Englijhmcn  may  merchandife  in  Flanders,  i^c.  without 
paying  any  fine  to  the  merchants  adventurers  of  London, 
12  H-  7.  c.  6. 

The  trade  to  Spain,  Portugal  and  France,  to  be  free, 
^Jac.  r.  f.  6.  Saving  t>l  Q^ieen  LlixMbeth's  charter, 
4  l/Tac.  c.  9. 

See  3  Bi!c.  Jbr.  and  15  Fin.  Abr.  tit.  Merchants. 
^CrcljenlagC,  Is  one  of  thofe  three  laws  out  of  which 
the  Conqueror  framed  owx  Common  laws  with  a  mixture 
jf  the  laws  of  Normandy,  and  was  the  law  of  the  Mer- 
cians,  when  they  governed  the  third  part  of  this  realm. 
For  Camden  in  his  Britannia,  pag.  94,  Wc.  faith,  that  in 
he  year  1016  this  land  was  divided  into  three  parts, 
whereof  the  TVeJi-Saxons  had  one,  governing  it  by  the 
aw  called  ff^;Ji-$axonlage,  and  that  contained  thefe  nine 
hires,  Kent,  Sujfex,  Surrey,  Berk/hire,  Hampjliire,  IVilt- 
hire,  Somerfetjhire,  Dorjet,  and  Devonjhire.  The  fecond 
ly  the  Danes,  which  was  ruled  by  the  laws  called  Dane- 
age,  and  that  contained  thefe  fifteen  (hires,  York,  Derby, 
Nottingham,  Leicejier,  Lincoln,  Northampton,  Bedford, 
3uckingham,  Hertford,  EJfex,  Middlefex,  Norfolk,  Suffolk, 
Cambridge  and  Huntingdon.  The  third  was  ^o&Hied  and 
;overned  by  the  Mercians,  whofe  laws  were  called  Mer- 
henlage,  and  held  thofe  eight,  Glocejier,  Worcefter,  Here- 
ford, ffarwick,  Oxford,  Chefler,  Salop  and  Stafford.  Out  of 
irhich  three  (which  relate  not  at  all  to  a  different  law, 
ofimi,  or  ufage,  but  to  feveral  forts  of  amerciaments, 
mliis,  and  fines,  for  the  tranfgreflion  of  one  and  the  fame 
iw,)  as  we  faid,  with  fome  additions,  was  framed  that 
irhich  we  now  call  The  Common  law  (/England,  Cowell, 
lit.  1727. 

1  S0tXt\)Zt,  (Merchetum,)  A  fine  or  compofition  paid 
y  inferior  tenants,  to  the  lord,  for  liberty  to  difpofe  their 
aughters  in  marriage.  No  baron,  or  military  tenant 
ould  marry  his  fo!e  daughter  and  heir,  without  fuch  leave 
urchafeJ  from  the  King,  pro  maritanda  filia.  And 
lany  of  our  fervile  tenants  could  neither  fend  their  fons 
J  fchool,  nor  give  their  daughters  in  marriage,  without 
Kprefs  licence  from  the  fuperior  lord.  See  Rennet's  Glof- 
iry  in  Mariiagium.     See  S^arcljCt. 

^eCtUI,  Is  ufed  in  many  places  in  the  Monajiic,  for 
merciament. 

'  Sj9£rctmomat«!S  Hltgliac,  Was  of  old  time  ufed  for 
,ie  import  of  England  upon  merchandife. 
J^ercp,  (Mifericordia,)  Signifies  the  arbitrament  or 
ifcretion  of  the  King,  lord  or  judge,  in  puni(hing  any 
■flFcnce,  not  directly  cenfured  by  the  law :  As  to  be  in 
lie  grievous  mercy  of  the  King,  11  H.  6.  6.  is  to  be  in 
aaard  of  a  great  penalty.  See  ^irCCiCO^Dta. 
jpergCC,  Is  where  a  leffer  eftate  in  lands,  (^c.  is 
rowned  in  the  greater :  As  if  the  fee  comes  to  tenant  for 
ears  or  life,  the  particular  eftates  are  merged  in  the  fee: 
Jut  an  eftate-tail  cannot  be  merged  in  an  eftate  in  fee  j 
or  no  eftate  in  tail  can  be  extindl,  by  the  accefEon  of  a 
reater  eftate  to  it.  2  Co.  Rep.  60,  61.  If  a  XtSax  who 
lath  the  fee,  marries  with  the  le(ree  for  years ;  this  is  no 
nsfger,  becaufe  he  hath  the  inheritance  in  his  own,  and 
he  I'afc  in  right  of  his  wife.  2  Plowd.  418.  And 
yhcxe  a  man  hath  a  term  in  his  own  right,  and  the  in- 
I'Stitancc  defcends  to  his  wife,  fo  as  he  hath  a  freehold  in 
ler  right,  the  term  is  not  merged  or  drowned.  Cro. 
^"r.  275.     See   15  Fin.  Abr.  tit.  Merger. 

^erfCUm,  A  lake  ;  from  the  Sax.  mere,  lacus. 
"^anerio,  molendina,  merfca,  i^  marifca.  Ingulph.  p. 
16 1. 
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^nXtfWiktt,  (Sax.  Incola  paludum)  So  the  inhaliitantJ 
of  Romney- Mar/h  in  Kent  were  anciently  called.  Cowell, 
edit.  ijil. 

5l9CtClagP,  Seems  to  be  a  corruption  of,  or  a  Law- 
French  word  for  martyrology.  See  Hill.  9  Hen.  7.  fit. 
14.  b.  for  it  being  afked  what  was  meant  by  mertlage,  the 
book  faj's.  Ceo  ejl  Kalender  univerfal  in  TEglife  de  c'ejl 
realm,  lex  queux  priefts  font  lies  d'obferve  isf  ne  pluis, 
A  church  kalendar  or  rubric.     Cowell,  edit.  1727. 

jetton,  Statutes  made  there,   20  Hen.  3. 

#Cfue,  (Afedius,)  Signifies  him  that  is  a  lord  of  a 
manor,  and  fo  hath  tenants  holding  of  him;  yet  himfelf 
holds  of  a  fuperior  lord.  Cowell.  See  15  Fin,  Abr.  tit. 
Mefne. 

Mefne  alfo  fignifies  a  writ,  which  lieth  where  there  is 
lord,  mefne  and  tenant.  The  tenant  holdeth  of  the  mefne 
by  the  fame  fervices,  whereby  the  mefne  holdeth  of  the 
lord;  and  the  tenant  of  the  jnefne  is  diftrained  by  the  fu- 
perior lord,  for  that  his  fervice  or  rent  which  is  due  to 
the  mefne.     Fitz.  Nat.  Brev.  fol.  135.      13  Ed.  i.  m/>.  9. 

Forejudger  by  default  given  the  writ  of  mefne,  St.  IVeJi. 
2.  i^Ed.  I.  f.  9.  Procefs  in  the  writ  of  mefne  regulated, 
and  remedies  provided  for  the  tenant  peravaile,  St.  Weft.  2. 
13  Ed.  I.  f.  9. 

^CCtialtp,  (Medietas,)  Signifies  the  right  of  the  mefne., 
as  the  mejnatty  is  extinft.  Old  Nat.  Brev.  fol.  44.  If 
the  mcfnalty  defcend  of  the  tenant.     Kitchin,  fol.  147. 

Spefiantl0,  (from  meffis,)  Is  the  chief  fervant  in  huf- 
bandry,  now  called  a  bailiff  in  fome  places,  whofe  office 
is  to  look  into  the  grounds  to  fee  no  damage  is  done. 
Monajiic.  2  torn.  p.  832.  Cowell,  edit.  1 7 27.  Mejfarius 
alfo  fignifies  a  mower  or  harvefter.    Fleta,  lib.  2,  cap.  75. 

Spcnengec  of  tlje  ©rttjCqtter,  is  an  officer  in  that 
court,  of  which  there  are  four,  who  as  purfuivants  attend 
the  Lord  Treafurer,  to  carry  his  letters  and  precepts. 
See  purfitttoant, 

^elTe  %\mt.  Signifies  a  prie(^.  The  Saxons  called 
every  man  Thane,  who  was  above  the  common  rank; 
fo  Mejfe  Thane  was  he  who  faid  mafs  ;  and  Worules  Thanf 
was  a  fecular  man  of  quality.     Cowell,  edit.  1727. 

Spefftna,  Reaping  time,  harveft.     Id.  ib.      , 

^elTtiage,  (Mejfuagium,)  Is  properly  a  dwelling- 
houfe,  with  fome  adjacent  land  afTigned  to  the  ufe  thereof, 
IVeft,  pari  2.  Symb.  tit.  Fines,  feSl.  26.  Bra£l.  lib.  5. 
cap.lt.  and  Plowden,  fol.  169,  170.  where  it  is  faid, 
that  by  the  name  of  a  meffuage  may  pafs  alfo  a  curtilage, 
a  garden  and  orchard,  a  dove-houfe,  a  (hop,  a  mill,  a 
cottage,  a  toft,  a  chamber,  a  cellar,  i^c.  yet  may  they 
be  demanded  by  their  fingle  names.  Mejfagium  in  Scot- 
land, fignifies  the  principal  place  or  dwclling-houfe  within 
a  barony,  which  wc  call  a  manor-houfe.  Skene  de  verba. 
Jignif.  verb.  Mejfuagium.  In  fome  places  it  is  called  the 
ftte  of  a  manor.  A  pracipe  lies  not  de  domo,  but  de  mef' 
fuagio.     Coke  on  Litt.  cap.  8. 

^etttlo,  Mefline,  or  rather  mefcellane,  that  is,  wheat 
and  rye  mingled  together.— —£■/  nonam  garbam  frumenti^ 
meftilonis,  filiginis  isf  omnis  generis  bladi.  Pat.  i  Ed,  3. 
par.  I.  m.  6. 

^Ctal,  The  exportation  of  iron,  brafs,  copper,  lat- 
ten,  bell  and  other  metal,  anciently  reftrained,  28  Ed,  3. 
c.  5.  33^M.  8.  f.  7.  2  53"  3  Ed.  6.  c.  37.  permit- 
ted, s  iP.  (^  M.  c.  17.  Metal  prepared  for  battery,  to 
what  duties  liable,  4  W.  bf  M.  c.  5.  fe£f.  3. 

jpetCCO^n,  A  mcafure  or  portion  of  corn,  given  out 
by  the  lord  to  cuftomary  tenants,  as  a  reward  and  en- 
couragement for  their  duties  of  work  and  labour.  5//- 
pendia  (^  metecorn,  ac  ctetera  debita  fervitia  in  monafte- 
rio  pradiSio  folvantur.     Ryley's  Plac.  Pari,  f.  391, 

^etejaljel,  (Cibi  gablum  feu  veSiigal,)  A  rent  paid 
in  vi<Sluals,  a  thing  ufual  of  old,  as  well  with  the  King's 
tenants  as  others,  till  Henry  the  Firft  changed  it  into 
money.      Taylor's  Hijiory  of  Gavelkind,  pag.  118, 

^tttt.    See  ^cafurer. 
spctljcgiln.    See  ^eaii. 

^etteftcp,  <pcttCfcJ)ep,  ^menfcep,  Some  rent  or 
acknowledgment  paid  in  a  certain  meafure  of  corn  ;  for 
which  an  equivalent  was  fometimes  paid  in  money.  It 
feems  to  have  been  commonly  a  fine  or  penalty  impofed 
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en  il'.e  tenant,  for  his  default  in  not  doing  his  cuftomary 
fcrvice  of  cutting  the  lord's  corn.     Paroch.  Jntiq.  p.  495. 
£P?pa,    A  mow  of  corn  laid  up  in  the  barn.     Cowelt, 
edit,   1727. 

^ifCls^gemOtej!,  SpircIj^rvnOHS,  The  great  councils 
in  the  Saxon  times  of  King  and  noblemen,  were  called 
Ifittena-gtmotis,  and  after  Mictl-Jyntdi  and  Micel-gemates, 
I.  <?.  Great  and  general  affemblies.     Cewdl,  edit.   1727. 

n?tlit)Jcfe.t,  The  feffions  of  the  peace  how  often  to 
be  held,    14  //.  6.  c.  4. 

In  atSions  triable  by  Middlefex  jurors,  they  {hali  be 
called  the  fourth  day,  i^c.     8  Ed.  4.  c.  3. 

Inhabitants  of  lygjlminfler,  exempt  from  ferving  on 
juries  at  the  feffions  for  the  peace,  7  £^  8  /F.  3.  c.  32. 
f^a.  9. 

Deeds  and  will?  to  be  regiflered  there,  7  Ann.  t.  zo. 

No  juror  to  be  returned  at  the  niji  prius  in  Middlefex, 
who  hath  been  returned  in  two  preceding  terms  or  vaca- 
tions, 4  Geo,  2.  c.  7.  feii.  2. 

Leafeholders  qualified  to  ferve  as  jurors  in  Aftddk/ex, 
4  Geo.  2.  c.  7.  /  3. 

But  one  county  rate  to  be  made  for  Middle/ex,  12 
Geo.  7.  c.  29.  /.  iS- 

£piiii;^boarD0,    See  ^attCs=ljoariig, 

SpilDcrntr,  Are  i  kind  of  canvas,  whereof  fail -cloths 
or  other  furniture  for  Oiips  are  made,  i  yac.  1.  c.  24. 
^ile,  Millate,  Is  the  diftance  of  one  thoufand  paces, 
otherwife  eight  furlong.s,  every  furlong  to  contain  forty 
lugs  or  poles,  and  every  lug  or  pole  fixteen  feet  and  a 
half.     35  Eliz.  6. 

Mile  to  be  taken  by  computation  for  the  diftance  of 
the  refineries  of  rock-falt  from  the  pits,  8  Geo,  2.  c.  12, 
Jul.  2. 

Slp'.litaCCj  To  be  knighted,  va.  Rex  per  Angliam  fe- 
c]t  ptoclamarif  (^e.  ut  qui  haberent  unde  militarent  adeffint 
apud  IFefmonafterium,  isfc.     Mat.  Weftm.  pag.  118. 

^iltttil)  The  trainbands ;  the  Handing  force  of  a  na- 
tion, Jehu/.  ClaretidoH. 

■.  None  to  be  compelled  to  go  out  of  the  ihire,  but  on 
necefSty,    i  Ed.  3.  Ji,  2.  c.  5. 

Soldiers  (hall  be  at  the  King's  wages  the  day  that  they 
depart  out  of  the  county,   18  Ed.  "i-  Ji.  2.  c.  7. 

None  fhall  be  conilrained  to  find  men  of  arms,  but  by 
tenure,  or  by  alTent  of  parliament,  25  Ed.  i-  Ji.  5. 
C.  8. 

Fornter  afls  repealed,  and  the  charge  of  finding  horfe 
and  arms  afcertained,  4  63^  5  Ph.  (^  Mar.  c,  2.  13  y 
J  4  Car.  2.  e.  3. 

All  perfons  required  fliall  appear  at  a  mufler,  isfc,  4 
fcf  5  P.  £5"  M.  c.  3. 

The  militia  of  towns  corporate  (hall  not  be  obliged  to 
Hiufler  out  of  their  liberties,  4  £5"  5  /*.  ^  M  c.  3.  /  1 1. 
The  command  of  the  militia  aflerted  to  the  crown, 
13  Car.  2.  Ji.  I.  c.  6.      13  i^  14  Car.  2.  c.  3. 

The  powers  of  the  lieutenants  and  deputy  lieutenants 
of  counties,  and  regulations  of  the  militia,  13  i^*  14 
Car.  i.  c.  3.  15  Car,  2.  c.  4.  1  Geo,  i.  c.  14.  7 
Ceo.  2.  c.  23. 

Papifts  eftates  chargeable,   10  ^  n  /^.  3.  c.  12.  /  2. 
The  lieutenancy  may  diredt  who  (hall  contribute  to 
the  finding  a  horfe,  i^e.     qUf  10  W.  3.  t.  12.  fe£l.  3. 
I  Ann.  Ji.  2,  <:.  23.  fe£i,  2. 

Trophy  money  not  to  be  levied  till  the  former  ac- 
counts are  pafled,  i  Ann.  Ji.  2.  c.  23.  fe£i,  4.  10  Ann. 
{.  25,  fe£i.  4. 

Lieutenants  to  appoint  the  fize  of  mufkets,  9  Geo.  i. 
t.  8.  feSi.  7. 

New  regulations  of  the  militia,   30  Geo.  2.  c.  25. 
Qi'alifications  to  be  left  with  the  clerk  of  the  peace, 
30  Geo.  2,  f.  25.  /  9. 

Peers  or  their  heirs  apparent  not  compellable  to  fef- 
vlce,  30  Geo.  2.  c.  25.  fea.  11. 

Commifllon  does  not  vacate  feat  in  parliaitifent,  30 
Geo.  2.  c.  25.  fe£i.  12. 

Men  ferving  for  themfelves,  exempt  from  odices,  fia- 
tBte  work,  b'f.  30  Geo.  2.  c.  25,  Jett.  23.  31  Get,  2. 
e.  26.  feif.  24. 

Married  men  called  out,    may  fet   up  tracies   in  any 
part  of  Great  Britain,  30  Geo.  2,   c.  25.  /{£}.  25. 
i 
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Subllitutcs  to  be  hired  for  quakers,  30  Geo  2    r  2c 
fi£i.  26.  ■     '     ^' 

Conftables  to  affift  In  the  execution  of  the  afi,  30  Geo. 
2.  c.  25.>«.  44. 

In  cafe  of  invafion,  ^c.  the  parliament  to  bs  fumtao^ 
ned,  30  Get.  2.  e.  25.  f.  46. 

Penalty  on  neglecting,  Ibid,  fe£t.  50. 
Conftables  to  return  the  names  of  deputy  lieutenantt 
and  parifh  officers  in  the  lift,   31  Geo.  2.  c.  26.  fea.  14. 
Oath  to  be  taken j  31  Geo.  2.  c.  26.  feii.  18. 
Penalty  of  perfuading  conftables  to  make  falfe  returns, 
31  Geo.  2.  f.  26.  /  23. 

Attendance  of  conftable  enforced,    31  Geo.  2.  c.  a6 
feii.  35. 

Militia  laws  extended  to  Berwick,  31  Geo.  2.  t.  afi.! 

fe£i.  42.  ' 

The  militia  laws  reduced  into  one  aft,  2  Geo.  3.  c.  io. 

Explained  and  amended,  4  Geo.  3.  c.  17. 

Application  of  the  money  granted  for  the  charge  of 

the  millitia,  2  Geo.  3.  e.  35.     3  Geo.  3.  c.  10.     4  6«. 

3.  c.  -10.     5  Geo.  2.  c.  34, 

^n,  {MoUndinum)  Is  a  houfe  or  engine  to  grind 
corn,  and  either  a  water-mill,  wind-mill,  horfe-ftjilL 
hand-mill,  i^c.  and  befides  corn  and  grift  mills,  the^e 
are  paper-mills,  fulling  and  tucking-mills,  iron-Hiills, 
oil-mills,  i^c.  The  toll  (hall  be  taken  according  to  the 
ftrength  of  the  water,  Ordin.  pro  piftor.  incerti  temp'.  Pro- 
hibition (hall  not  go  in  fuit  for  tithe  of  a  new  mill.  Art. 
Cler'.  9  Ed.  2.  ft.  I.  e.  S- 

Magiftrates  may  fearch  mills  for  adulterated  meal,&r^ 
31  Get.  2.  c,  29.  feet.  29.  Miller,  baker,  fcff.  not  to 
adt  as  magiftrate  under  this  adt,  31  Geo,  2.  c,  29.  /  32. 
See  15  Vm.  Abr.  tit.  Mill. 

SpillcaCe,  (mentioned  in  fiat.  7  Jac.  cap.  19.)  A 
trench  to  convey  water  to  or  from  a  mill  Cowett, 
edit.  1727. 

^ina,  A  corn-mefe  or  meafure  of  different  quan- 
tity, according  to  the  things  meafured  by  it :  And  ml- 
nage  was  a  toll  or  duty  paid  for  felling  corn  by  this  mea- 
fure.    Cowetl,  edit.  1727. 

J0tnarf,  To  mine,  or  dig  mines.     Id.  ibt^  "* 

£ptnato;i  tariirae,  A  ploughman.    Id.  ib.  - 

^ncral  rOlirtjS,  (Curia  Minerales,)  Are  peCuiPt. 
courts  for  regulating  the  concerns  of  lead-mines,  ^sji^fi^ 
nary  courts  are  for  tin.     Id.  ib. 

^tnf3,  ( Miner ite,)  Places  or  caverns  in  the  eartl^ ; 
which  contain  metals  or  minerals.  Johnfon;  Boyle.  A 
mine  is  not  properly  fo  called  till  it  is  opened  j  it  is  but 
a  vein  of  coals  before;  and  this  is  the  opinion  of  Lord 
Coke  in  I  Inft.  54.  b.  and  Juftice  Twifden  faid,  that  he 
knew  no  reafon  why  my  Lord  Coke'i  fingle  opinion  (hould 
not  be  as  good  an  authority  as  Fitzherbert  in  his  Nat.  Br, 
or  the  Doilor  and  Student,     2  Mod.  193. 

A  man  opens  a  mine  in  his  land,  and  digs  till  he  digj 
under  the  foil  of  another;  he  may  follow  his  mine  there; 
but  if  the  owner  digs  there  alfo  he  may  flop  his  farther 
progrefs ;  and  faid  to  be  the  ufe  in  Cornwall.  2  Vent.  342. 
per  Wilde  J.  on  a  cafe  referred  to  him  by  Lord  Bridgman, 
22  Car.  2. 

It  was  faid  by  the  Solicitor  general,  that  there  was  a 
great  difference  between  pits  and  mines ;  for  if  a  mine  k 
opened,  he  that  may  work  the  mine  is  not  obliged  tc 
purfue  the  vein  of  ore  under  ground;  but  he  may  finlf 
pits  in  puifuit  of  it  which  are  necefTary  to  come  at  tht 
ore,  and  as  many  as  he  thinks  proper ;  and  Lord  Chan- 
cellor faid,  it  had  been  fo  refolved  before  Powel  ].  ot 
great  confideration,  and  confulting  and  examining  th( 
moft  able  miners.  Cafes  in  Equity  in  Ld.  Ch.  Ktn^: 
time,  79.  Nov.  10,  1729.  Clavering  v.  Clavering. 

If  a  man  demifes  land  for  life  or  years,  in  which  1 
a  coal-mine  open,  the  leflee  may  dig  in  it;  for  the  min' 
being  open,  it  (hall  be  intended  by  his  demifing  all  th 
land,  that  his  intent  is  as  general  as  his  demife ;  but  i 
the  mine  was  not  opened  at  the  time  of  the  demife,  th 
lefTee  by  leafe  of  the  land  is  not  impowered  to  make  ne\ 
mines;  but  in  fuch  cafe  if  he  leafes  his  land  and  all  mine 
therein,  the  leffee  may  dig  for  mines  there  ;  refblvet 
5  Rep.  12.   Trin,  41  Eliz,  C,B,  Saunder'i  cafe. 

A  queftio 
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A  queftion  was,  if  copyholder  of  inheritance  may  dig 
nines  in  his  land  ?  The  court  feemed  to  think  he  rnight; 
jr  that  otherwife  mines  there  fliould  never  be  opened ; 
s  in  the  cafe  of  the  glebe  of  a  parfon.  Sid.  152.  Trin. 
5  Car.  2.  B.  R.  in  the  cafe  of  Rutland  (Lord)  v.  Gie. 

Lands  in  which  are  coal-mines  not  opened  are  fettled 
pon  ^.  in  tail,  remainder  to  B.  for  life,  but  not  without 
npeachment  of  wafle,  remainder  to  C.  in  tail,  and  J. 
pened  mines  and  worked  them  and  died  without  iflue ; 
f.  the  now  tenant  for  life  opened  the  earth  to  putfue  the 
Id  vein  of  coals,  and  C.  moved  for  an  injunflion  to  ftay 
ie  opening  the  earth  in  any  new  place  ;  but  Ld.  Ch. 
.7«^  thoujht  B.  might  work  all  mines  which  were  law- 
illy  opened  by  the  preceding  tenant  in  tail,  tho'  fubfe- 
iuent  to  the  fettlement,  and  fo  denied  the  injuntSion. 
ffins''s  Rep.  ^SS.  Mich.  1726.   Clavering  w.  Clavcring. 

If  a  perfon  breaks  up,  or  even  attempts,  or  threatens 
>  break  up  mines  which  he  ought  not  to  do,  that  is  a 
afon  for  coming  Into  Chancery  to  have  an  injuncStion  ; 
r  Lord  Cnancellor.  Barn.  Chan.  Rep.  497.  Pafch, 
741.  in  the  cafe  of  Gibfon  v.  Smith. 

Mines  of  copper,  fa"*:,  (hall  not  be  Royal  mines,  though 
lid  and  filver  may  be  extrafted,   i  fVill.  i^  M.  c.  30. 

i?.  4.         -  . 

The  rates  at  which  the  King  may  take  the  ore  of  fuch 

ines,  5  IK  y  M.  c.  6. 

For  relief  of  the  creditors  of  the  company  of  mine  ad- 
:nturers,  g  Ann.  c.  24.  Entering  mines  of  black  lead 
ith  intent  to  fteal,  felony,  25  Geo.  2.  c.  10. 

ipiaimCatS,  or  SlJltlUmentg!,  (Munimenta,  from  mu- 
),  to  defend,)  Are  the  evidences  or  writings,  whereby 
nan  is  enabled  to  defend  the  title  of  his  eflate.   5  Rich.  2. 

and  35  Hen.  6.  37.  Wangfcrd  fays,  this  word  mi- 
Went  includes  all  manner  of  evidence.  See  SI9untmcnt» 
1  SpiniiJci'iS.  If  a  minifter  is  difturbed  in  the  execution 
I  his  office  in  the  church  ;  the  punifliment  upon  con- 
jftion  is  a  fine  of  10/.  and  upon   non-payment  three 

nths  imprifonment,  ^c.    2  £^  3  Ed.  6.  c.  i.      And 

Curbing  a  licenfed  minifter,   incurs  a  forfeiture  of  20/. 

I  Will,  i^  M.  c.w.    See  ^crut'cc  auo  fatrameiit?. 

^tniftti  Ucgi?,  Extend  to  the  judges  of  the  realm, 
well  as  to  thofe  that  have  minijierial  offices.  Co.  T.InJl. 
.  208. 

ipinO^,    One   in   nonage,    minority,   or  under  age. 
ore  properly  an  heir  male  or  female,  before  they  came 
the  age  of  21  ;  during  which  minority,  their  adions 
;  invalid,  l^c.  yet  a  minor  may  prefent,  as  patron,  to 
eccleflaftical  benefice.      Cowell,  edit.  1727. 
i]^tUO^|S,  SpinO^itesf,  The  Frandfean  friers,  fo  called 
the  rules  of  their  order.     Id.  ib.     Mat.  IVeJl. 
^inuiCCl,    (Minjirellus  tf  menefrallus,  from   the  Fr. 
ncflrier,)   A  mufician,  a  fidler  or  piper ;    mentioned 
H.  4.  cap.  27.  pat.  24  Jpril  9  Ed.  4.     ^od  marif- 
'li  y  minftrelli  pradiiii  per  fe  forent  (jf  eJJ}  debercnt 
urn  corpus  y  una  communitas  perpetua,  i^c.     Upon  a  quo 
irranto,  14  H.  7.     Laurentius  Dominus  de  Button  clamat, 
id  omnes   minftrelli    infra   civitatcm  Cejiries   ^  infra 
ftriam  manentes,  vel  officia  ibidem  exercentes,  debent  con- 
•lire  coram  ipfo  vel  Senefcallo  fuo  opud  Ccftria?n,ad  feftum 
,  ilivitaiis  S.  johannis  Baptifta  annuatim,  fcf  dabunt  ftbi 
I   diSium  fcftum  quatuor  lagenas  vini  i^  unam  lanceam ; 
infuper  quilibet  eorum  dahit  ei  quatuor  denarios  l!f  unum 
>luin  ad  diSium  feftum,  y  habere  de  qualibet   merettice 
"ra  comitatum  Ceftria,   is'  infra  Ceftriam  manente,  ££? 
IJcium  fuum  exercente,  quatuor  denarios  per  annum  ad  feftum 
adicium,  &c.     And   where  by  the  ftatute  of  39  Eliz. 
p.  4.     Fidlers  are  declared  to  be  rogues,  yet  there  is  a 
jfivifo  therein,  exempting  thofe  in  Chejhire  licenfed  by 
iatton  of  Dutton.     Tne  muficians  of  England,  incorpo- 
:ted   by  King  Charles  II.    anno   1670.       See    Clauf.   9 
■dw.  2.  m.  2&  Dorfo,    an   ordinance  Super  mcnfuratione 
fculorum  (Sf  meneftrallorum.    It  was  ufual  for  thefe  min- 
jilsf  not  only  to  divert  princes,  and  the  nobility,  with 
orts,  but  alfo  with  mufical  inftruments,  and  with  flat- 
ring  fongs,  in  the  praife  of  them  and   their  anceftors. 
he  office  and   power  of  the    King  of  ths  mirflrels,   is 
entioned  in    the  Monaftic.   i  torn.  pag.   355.      Cowell, 

it.. ijzj.    See  aagraius. 
Vol.  1L  N».  106. 
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fljiut.  Is  the  place  where  the  King's  coin  is  formed, 
be  it  gold  or  filver,  which  is  at  prefent,  and  long  hath 
been  the  Tower  of  London,  though  it  appears  by  divers 
ftatutes,  that  in  ancient  times  the  Alint  hath  been  alfo  at 
Calais,  12  R.  2.  c.  lb.  9  H.  5.  flat.  5.  cap.  5.  The 
officers  belonging  to  the  Mint  have  not  always  been  alike: 
At  prefent  they  are  thefe  ;  The  warden,  who  is  the  chief 
of  the  reft,  and  is  by  his  office  to  receive  the  filver  of  the 
goldfmiths,  and  to  pay  them  for  it,  and  to  overfee  all  the 
reft  belonging  to  his  function  :  his  fee  is  a  hundred  pounds 
per  annum.  The  mafter- worker,  who  receiveth  the  filver 
from  the  warden,  caufeth  it  to  be  melted,  and  deliveretli 
it  to  the  moniers,  and  takcth  it  from  them  again  when 
it  is  made ;  his  allowance  is  not  any  fet  fee,  but  according 
to  the  pound  weight.  The  third  is  the  controller,  who 
is  to  fee  that  the  money  be  made  to  the  juft  ailize,  to 
overfee  the  officers,  and  control  them,  if  the  money  be 
not  as  it  ought  to  be;  his  fee  is  a  hundred  marks  per 
annum.  Then  is  the  mafter  of  ajjay,  who  weigheth  the 
filver,  and  feeth  whether  it  be  according  to  the  ftandard ; 
his  yearly  fee  is  likewife  a  hundred  marks.  Then  is  the 
auditor  to  take  the  accounts.  The  furveyor  of  melting, 
who  is  to  fee  the  filver  caft  out,  and  not  to  be  altered 
after  it  is  delivered  to  the  melter,  which  is  after  the  aflay- 
mafter  hath  made  trial  of  it.  The  clerk  of  the  irons,  who 
feeth  that  the  irons  be  clean,  and  fit  to  work  with. 
The  graver,  who  graveth  the  ftamps  for  the  money. 
The  welters,  that  melt  the  bullion  before  it  comes  to  the 
coining.  The  blanchers,  who  do  anneal,  boil  and  cleanfe 
the  money.  The  porters,  who  keep  the  gate  of  the  mint. 
The  provoft  of  the  mint,  who  is  to  provide  for  all  the 
moniers,  and  to  overfee  them.  Laftly,  the  moniers,  who 
are  fome  to  (hear  the  money,  fome  to  forge  it,  others  to 
beat  it  broad  ;  fome  to  round  it,  and  fome  to  ftamp  or 
coin  it.  Their  wages  are  uncertain,  according  to  the 
weight  of  money  coined  by  them.     Cowell,  edit.  1727. 

See  S^oixz^,  |a?il)ilegcii  ylflceg. 

^inticrc.  To  let  blood  ;  minutio,  blood-letting.  This 
Was  a  common  old  praflice  among  the  regulars,  and  the 
fecular  priefts  or  canons,  who  were  the  moft  confined  and 
fedentary  men.  In  the  Regifter  of  ftatutes  and  cuftoms 
belonging  to  the  cathedral  church  of  St.  Paul's  in  London^ 
colle£led  by  Ralph  Baldock,  dean,  about  the  year  1300, 
there  is  one  exprefs  chapter  De  minutione.  Cowell^  edit. 
1727. 

#inUtC  tl'cljCiS,  (Minuta  five  minores  decimte,)  Small 
tithes,  fuch  as  ufually  belong  to  the  vicar,  as  of  woo), 
lambs,  pigs,  butter,  cheefe,  herbs,  feeds,  eggs,  honey, 
wax,  i^c.  See  2  par.  Inft.  fol.  649.  and  IJdal  and  Tin- 
dal's  cafe.  Hill.  22  Jac.  where  the  tithe  of  wood  was 
adjudged  minuta  decima.    Cro.  Rep.  fol.  21.    See  SCitljfiS, 

i^trartlla,  A  fuperftitious  fport  or  play,  pradliled  by 
the  Popifh  clergy  for  gain  and  deceit  ;  prohibited  by 
biftiop  Grofthead  in  the  diocefe  of  Lincoln.  Cowell,  edit. 
1727. 

^i$  X  This  fyllable  added  to  another  word  fignifies 
fome  fault  or  defeft ;  as,  mifprifion,  mifdicere,  i.  e.  to 
fcandalize  any  one ;  mifdocere,  i.  e.  to  teach  amifs.  Si 
prcfbyter  populum  fuum  mifdoceat.     Cowell,  edit.  1727. 

^tfa,  A  compail  or  agreement,  a  form  of  peace  or 
compromife.     Id.  ib. 

£15ifal3Cnture,  or  iT3ifati\3CntUrC,  (Infortunium,)  Has 
in  law  a  fpecial  fignification  for  the  killing  of  a  man, 
partly  by  negligence  and  partly  by  chance.  As  if  one, 
thinking  no  harm,  carelefsly  throws  a  ftone,  or  (hootetb 
an  arrow,  J^f.  wherewith  he  killeth  another :  in  this  cafe 
he  commits  not  felony,  but  only  lofeth  his  goods,  and 
hath  pardon  of  courfe  for  his  life.  Staund.  PI.  Cor. 
lib.  I.  cap.  8.  Britton,  cap.  7.  diftinguiflieth  between 
aventure  and  mlfadiicnture :  aventure  he  maketh  to  be 
meer  chance;  as  if  a  man  being  upon  or  near  the  water, 
be  taken  with  fome  fudden  ficknefs,  and  fo  fall  in  and 
is  drowned,  or  into  the  fire,  and  be  burnt  to  death. 
Mifadvtnture  he  maketh,  where  a  man  cometh  to  his 
death  by  fome  untoward  violence,  as  the  fall  of  a  free, 
or  of  a  gate,  the  running  of  a  cart-wheel,  the  ftroke  of  a 
horfe,  or  fuch  like:  So  that  mifadventure  in  Siaundfcrd's 
opinion  is  conftrued  fomewhat  more  largely  than  Britten 
5  O  under- 
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uidcrflandeth  it.  //'*//.  Symlo!.  pari  2.  tit.  Inclitement, 
ftif.  48.  makes  homicide  cafual,  to  be  merely  cafual  or 
mixt.  Homicide  by  mere  chance  he  dcfineth  fc£i.  49.  to  be, 
vhen  a  man  is  {lain  by  mere  fortune,  againft  the  mind 
of  the  killer;  as  if  when  one  is  hewing,  the  ax  flieth  off 
the  haft,  and  kilieih  a  man,  and  this  is  all  one  with 
Britten's  mifadvcnture  :  Homicide  by  chance  mixed  he  defi- 
neth  feii.  50.  to  be,  when  the  killer's  ignorance  or  neg- 
ligence is  joined  with  the  chance;  as  if  a  man  lop  trees 
by  the  highway-fide  by  which  many  ufuallv  travel,  and 
caft  down  a  bough,  not  giving  warning,  is'c.  by  which 
a  man  pafTing  by  is  flain.     Covjell,  edit.  1727.     See  ^0* 

^ifcatttns  or  mtfcomytittncj.    ^ffump/tt  to  pay  12  /. 

Jury  f  und  a  promife  to  pay  7  /.  the  judgment  was  re- 
verfed  ;  becaiife  it  is  not  the  fame  ojfunipfit,  D.  219.  h. 
Marg.  pi.   II.   cites  10  EHz.   Billing/ey's  cafe. 

Debt  ;  and  declared,  that  the  defendant  had  bargained 
with  him  to  give  him  for  the  pafturing  of  every  horfe  by 
the  night  2d.  and  for  every  ox  id.  half-penny,  and 
flieweth,  that  he  had  pafliired  70  horfes  and  300  oxen, 
£t  idea  a5iio  accrcvtt  to  demand,  I3c.  and  he  demanded 
more  than  upon  his  own  fhewing  it  appeared  he  fliould 
have;  for  the  number  of  the  horfes  and  oxen  did  not 
aTnount  to  the  fum  he  had  counted  ;  and  this  was  alleged 
in  arrefl  of  judgment  after  verdiift  found  for  the  plain- 
tiff; but  judgment  was  given  for  the  plaintiff  notwith- 
ftanding.  Cro.  Eliz.  22.  Mich.  25  Eliz.  in  C.  B. 
Moor's  cafe. 

In  a  writ  of  annuity  plaintiff  demanded  20  nobles, 
and  it  appeared  by  his  own  fliewing,  he  was  to  have  but 
19  ;  and  the  writ  was  abated  by  award  of  the  court. 
Cro.  Eliz.  22.  Mich.  25  Eliz.  C.  B.  cited  in  Aloore's 
cafe,  per  Feniier  as  AnJlow\  cafe.  See  15  Vin  Abr.  402 
—405. 

SpifCOgnifant,  Ignorant,  or  not  knowing.  In  the 
ftat.  32  H.  8.  cap.  9.  againft  champerty  and  maintenance, 
//  /■;  ordained,  that  the  jvftices  of  ajfife  Jhall  twice  every 
year  in  every  county,  caufe  open  proclamation  to  be  made  of 
this  prefent  aci,  to  the  intent  no  perfon  Jhould  be  ignorant  or 
Hiifcognifant  of  the  dangers  and  penalties  therein  contained. 
SpifcOntimiilUff,  is  the  fame  with  difcontinuance. 
Kitch.  231.  Though  'tis  generally  faid  to  be  where  a 
continuance  is  made  by  undue  procefs.  fenk.  Cent.  57. 
SBtgtJClllCaUO^,  Perfons  fufpeded  of  ftealing  lead,  i^c, 
and  not  giving  a  fatisfa£lory  account  how  they  came  by 
it,  declared  guilty  of  mifdemeanors,  29  Geo,  2.  c,  30. 
fe£i.  2,   3. 

Sj5tfC,  I5  a  French  word,  fignifying  as  much  as  ex- 
fenfum  in  Latin,  and  the  Latin  word  mifa  is  ufed  in 
Kitchin,  fo.  144.  and  V/eJi.  Symbol,  part.  2.  tit.  Pro- 
ceedings in  Chancery,  fe£i.  21.  This  word  has  divers  figni- 
fications,  as  Firft,  It  is  a  gift  or  cuftomary  prefent  which 
the  people  of  U'ales  give  to  every  new  King  or  Prince  of 
Wales.,  at  their  entrance  into  that  principality.  It  was 
formerly  given  in  cattle,  but  when  that  dominion  was 
annexed  to  the  EvgUJh  crown,  the  gift  was  changed  into 
money,  and  that  is  now  5000/.  or  more,  which  hap- 
pened to  be  thrice  paid  in  King  James  his  reign.  Firft 
at  his  own  coming  to  the  crown,  and  that  principality. 
Secondly,  When  Prince  Henry  was  created  Prince  of 
Wales.  And  Thirdly,  When  King  Charles  the  Firji 
fucceeded  him  in  that  principality.  Mifae  etiam  dicun- 
tur  prajlationes  ilia  quas  oh  fruendas  prijlinas  immunitates 
CeflricE  palalinatus  fubditi  novo  cuique  comiti  impendunt, 
that  is,  3000  marks  for  that  county.  And  at  Cheflcr 
they  have  a  mize-book,  wherein  every  town  and  village  in 
the  county  is  rated  what  to  pay  towards  the  mize.  By 
27  H.  8.  it  is  ordained,  That  Lord  Mayors  Jhall  have  all 
fuch  mifes  and  profits  of  their  lands  as  they  have  had  in 
times  pnjl,  is'c.  See  2  ^  3  £^.  6.  36.  33  H.  8.  13. 
4  is"  5  Ph.  £5?  Alar.  c.  II.  Sometimes  mifes  are  taken 
for  taxes  or  tailla^es.  Anno  25  Ed.  I,  5.  Sometimes 
for  cofis  and  expences,  as  pro  mifis  iff  cuftagiis,  for  cofts 
and  charges,  ordinarily  ufed  in  the  entries  of  judgments 
in  perfonal  aftions.  Mife  is  alfo  vocabulum  artis,  appro- 
priated to  a  zwit  of  right  fo  called,  becaufe  both  parties 
have  put  themfelves  upon  the  mere  right  to  be  tried  by 
the  grand  ajftfe,  or  by  hnltle.  So  as  that  which  in  all 
Other  adlions  is  called  an  iffue^  in  a  writ  of  right  is  called 
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a  fnife,  unlefs  a  collateral  point  be  tried,  and  there  it  ! 
called  an  iffne.  Co.  on  Lift.  fol.  294.  Lit.  fol.  102 
and  Old  Nat.  Brev.  fol.  2.  37  Ed.  3.  16.  7o  join  th 
mife  tipon  the  mar,  is  as  much  as  to  fay,  to  join  the  mil, 
upon  the  clear  right  ;  and  that  in  more  plain  teims  i 
nothing  elfe  but  to  join  upon  this  point,  whether  hati 
the  mere  right,  the  tenant  or  demsnJant.  Lit.  lib.  7 
cap.  8.  fol.  101.  This  word  is  alfo  fometimes  ufed  for; 
participle,  fignifying  as  much  as  caji  out  or  put  upon.  Ct 
6  Rfp.  fol.  124.  Safins  cafe.  And  fometimes  corrupth 
for  menfe,  a  meflbage  .or  tenement,  as  a  mife  place  it 
fome  manors  is  taken  to  be  fuch  a  meffuage  or  tenemen 
?s  anfwers  the  lord  a  heriot  at  the  death  of  its  owner 
2  Infi.  fol.  285.  which  in  our  law  French  is  written  mtes 
Cowell,  edit.    1727. 

fpifclli.   Leprous  perfons.      Cowell,  edit.    1727. 

9?ifC#moncp,  Money  given  by  way  of  contra£l  c 
compofition  to  purchafe  any  liberty,  Uc.     Id.  ib. 

®fCtCrC,  Is  the  name  and  fiift  word  of  the  51I 
Pfalm,  being  moft  commonly  that  which  the  ordinar 
gives  to  fuch  guilty  malefacTiors  as  have  the  benefit  c 
clergy  allowed  them  by  the  law,  and  is  ufually  called  th 
Pfalm  of  Mercy.     Cowell,  edit.    1727. 

SptfcrtrO^tiiil,  Is  in  law  ufed  for  an  arbitrary  amercia 
ment  impofeu  on  any  for  an  offecce;  for  where  th 
plaintiff'  or  defendant  in  an  acSlion  is  amerced,  the  entr 
is  idco  in  mifericordia.  BraHon,  lib.  4.  traSl.  5.  cap  ( 
hath  thefe  words.  Item  ft  quis  in  mifericordiam  incider 
pro  di£eifr.a,  non  rc?nanebit  mifericoidia  exigenda  ft  ille  qi 
amiferit  qucrfiverit  conviStionem.  Kitchin,  fol.  78.  out  ( 
Glanvil,  faith  thus,  EJi  autem  mifericordia  Domini  Reg 
qua  quis  per  jurameiitum  kgalium  hominum  de  vicineto  eatt 
nus  amerciandus  e/l  ne  aliquid  de  fuo  honorabili  contenemen 
ami t tot.  See  Glanvil,  lib.  9.  cap.  ir.  Fitzherbert  faj 
in  his  Nat.  Brev.  fol.  75.  That  it  is  called  mifericordia 
becaufe  it  ought  to  be  very  moderate,  and  rather  lef^  tha 
the  offence,  according  to  the  tenor  of  Magna  Charti 
c.  14.  Therefore  if  a  man  be  unreafonably  amerced 
a  court  not  of  record,  as  in  a  court  baron,  i^c.  there  is 
writ  called  Moderata  mifericordia,  directed  to  the  Jon 
or  his  bailiff,  commanding  them  that  they  take  modera 
amerciaments  according  to  the  quality  of  the  faul 
Sometimes  mifericordia  is  to  be  quit  and  difcharged  of 
manner  of  amerciaments  that  a  man  may  fall  into  in  tl 
foreft.      See  Cromp.  fur.  fol.  196.     See  Hmerctamen 

irtnc0  fo?  offenrcp,  i^Jercp,   and  spoiierata  mtfcr 

roilita.     He   Jhall  he  in  the  great  mercy  of  the  Kxn^ 
VVeftm.  I.  cap.  15. 

^ifcricO^tiia  in  dbls  &  potu,  Exceedings,  or  ovei 
.commons,  or  any  gratuitous  portion  of  meat  and  drin 
given  to  the  religious  above  their  ordinary  allowance.- 
Hic  quoque  procuravit — ut  detejlabiles  ingurgitaiiones  IRk 
fericordiarum  (in  quibus  preefeifo  non  erat  miferico'rdij 
prohiberentur.  Mat.  Par.  Vit.  Abb.  S.  Albani,  pag.  j 
In  fome  convents  they  had  a  ftated  allowance  of  th< 
over-commons  upon  extraordinary  days,  which  were  C^ 

led   mifericordia  regulares,  as In  minutionihus  vero 

mifericordiis  regularibus  duo  &  duo  unam  juftam  de  cell 

rio  tarn  ad  prarulium  quam  ad  ccenam. Monaft.  AnS 

torn.  I.   pag.  149.  b. 

ijpifCVtcbjtlia  rommtUtt'lS,    Is  when  a  fine  is  fet 
the  whole  county  or   hundred.     Mon.  Angl.    \  tom.  pt[ 
976.      Ac  de  murdro  ac  de  communi  mifericordia  quan 
contigerit,  videlicet,  comitaius  bf  hundredi  coram  nobis  \ 
aliquihus  ju/liciariis  nojlris,  Ufc. 

flj^tfClJCntrC,  To  fuccecd  ill ;  as,  where  a  man  is  » 
cufed  of  a  crime,  and  fails  in  his  defence  or  purgation 
Et  ft  compellatio  fit  t^  in  emendando  mifeveniat,  fit  t 
epifeopi  potefiat" .     Lex  Canut.  78.  apud  Brompton. 

{^isfcafanre,   A   mifdecd  or  trefpafs, fury  to  i» 

quire  of  all  purprcfiures  and  misfeafance.     Cro.  Car.  foi 
498.   and  misfeafor,   a  trefpaffer.      Co.  2  Infi.  fol.  200. 

il^iskCUning;,  (Mfkenninga,  from  mis,  and  Sax.  m 
nan,  citare,  LL.  Hen.  i,  cap.  II.)  Iniqua  vel  injufia  i 
jus  vocatio ;  inconfianter  loqui  in  curia  vel  invariare.  Cowell 
edit.    1727. 

ijpifnotttcr,  (compounded  of  the  French  mes,  wliid 
in    compofuion     always    fienifies   urnijs,    and    nomer, 
nomir.are)  Signifies  the  ufiag  of  oiic  name  fur  another, 
a  milnaming.     dwell. 
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The  names  of  men  at  this  day  are  only  founds  for  dif- 
inflion  fake,  though  perhaps  they  originally  imported 
omething  more,  as  fome  natural  qualities,  features  or  re- 
ations  ;  but  now  there  is  no  other  ufe  of  them,  but  to 
nark  out  the  families  or  individuals  we  fpeak  of,  and  to 
ifFerence  them  from  all  others  ;  and  therefore  as  they  are 
he  only  marks  and  indicium  of  things  that  human  kind 
an  underftand  each  other  by,  the  law  requires  great  cer- 
ainty  herein,  to  avoid  the  effects  and  confequences  of 
mitting  the  name,  or  fpecifying  the  party.  •?  Bac. 
Or.  615. 

If  two  names  are  in  an  original  derivation  the  fame, 
nd  are  taken  promifcuoufly  to  be  the  fame  in  common 
fe,  though  they  differ  in  found,  yet  there  is  no  vari- 
ice ;  and  therefore  where  Piers  Griffith  brought  an  au- 
tta  querela,  to  which  an  outlawry  was  pleaded  by  the 
ame  of  Peter  Griffith,  the  plea  was  allowed  ;  for  it  ap- 
:ars  by  ads  of  parliament,  that  Piers  and  Peter  have 
;en  ufed  promifcuoufly,  as  fignifying  the  fame  perfon. 
ro.  Jac.  425.  2  RoL  Abr.  135. ' Piers  Griffith  v.  Hugh 
iiidleton. 

So  Saunders  and  Alexander,  Jane  and  Joan,  "Jean  and 
)hn.  Garret,  Gerat  and  Gerald,  are  the  fame  names. 
Rot.  Abr.  135.      I  Leon.  147. 

But  Ralph  and  Randal,  Randulphus  and  Rondalphus, 
iel  and  Ifabella,  have  been  held  to  be  diftind  names ; 
d  fo  of  others,  in  which  is  a  fubftantial  variance  in  found, 
iginal  and  common  ufe.  2  Rol.  Abr.  135.  Palm.  7  i. 
So  Agnes  and  Anne  are  different  names  ;  and  therefore 
one  declare  againft  J.  S.  and  Agnes  his  wife,  and  on 
;  record  of  niji  prius  it  is  Anne  his  wife,  this  is  a  ma- 
ial  variance,  and  not  amendable.  2  Rol.  Abr.  135. 
If  there  are  two  Englijh  names  that  are  diftind,  and 
^e  Latin  name  for  them  both,  fuch  name  (hall  ferve  for 

1th,  as  Jacobus  for  James  and  Jacob,  although  two  dif- 
ct  EngVJh  names.     2  Rol.  Abr.  136.     3  Keb.  278.      1 
Iodc  107, 
If  the  Chriflian  name  be  wholly  miftaken,  this  is  re- 
'arly  fatal  to  all  legal  inftruments,  as  well  declarations 
||1  pleadings,  as  grants  and  obligations ;  and  the  reafon 
i|  becaufe  it  is  repugnant  to  the  rules  of  the  Chriftian 
gion,  that  there  fljould  be  a  Chriflian  without  a  name 
baptifm,  or  that  fuch  perfon  (hould  have  two  Clirif- 
1  names,  fince  our  church  allows  of  no  re-baptifing  ; 
I  therefore  if  a  perfon  enters  into  a  bond  by  a  wrong  Chri- 
n  name,  he  cannot  be  declared  againft  by  the  name  in  the 
igation,  and  his  true  name  brought  in  an  alias,  for  that 
fjpofes  the  poflibility  of  the  two  Chriftian  names  j  and 
I  cannot  declare  againft  the  party  by  his   right  name, 
I  aver   he  made  the  deed  by  his   wrong   name ;    for 
t  is  to  fet  up  an  averment  contrary  to  the  deed  ;  and 
re  is  this  fandion  allowed  to  every  folemn  contrad, 
t  it  cannot  be  oppofed  but  by  a  thing  of  equal  vali- 
ir ;  and  if  he  be  impleaded  by  the  name  in  the  deed, 
himay  plead  that  he  is  another  perfon,  and  that  it  is  not 
hj  deed.     Cro.Jac.  ssS,  640.     Owen  loj.     Dyer2-g. 
S\lo.  43.     Poph.  57.     Noy  135.     Cro.  Eliz.  57,   222. 

3ut  though  perfons  cannot  have  two  Chriftian  names 
a  one  and  the  fame  time,  yet  they  may,  according  to 
tl  inftitution  of  the  church,  receive  one  name  at  their 
bitifm,  and  another  at  their  confirmation  ;  for  though 
iillows  no  re-baptifing  to  make  double  names,  yet  it 
dh  not  force  men  to  abide  by  the  names  given  by  their 
(5  fathers,  when  they  come  themfelves  to  make  profef- 
fii  of  their  religion.  Co.  Lit.  3.  2  Rol.  Abr.  135. 
Jige  Gawdy's  cafe,  who  was  chriftened  by  the  name  of 
^■mas,  and  confirmed  by  the  name  of  Francis. 
The  miftake  of  the  furname  does  not  vitiate,  becaufe 
tire  is  no  repugnancy  that  a  perfon  (hall  have  different 
'';names ;  and  therefore  if  John  Gape  enters  into  an 
olgation  by  the  name  of  John  Gate,  he  may  be  im- 
P-ided  by  the  name  in  the  deed,  and  his  real  name 
bought  in  by  an  alias,  and  then  the  name  in  the  deed  he 
"not  deny,  becaufe  he  is  eftopped  to  f  y  any  thing  con- 
tfy  to  his  own  deed.  3  H.  6.  23.  2  Rol.  Abr.  146. 
The  declaration  muft  be  of  the  name  in  the  obliga- 
*•'  >  with  an  alias  of  the  real  name  ;  for  the  delaration 
01  ft  (hew  the  caufc  of  complaint  as  it  is;  therefore  it 
^t  in    all  thitigs   follow   the  obligation,  and  the  in- 
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lent  of  the  alias  is  only  to  fliew  he  has  been  differently 
called  from  the  name  in  the  obligation  ;  and  therefore  if 
a  man  oblige  himfelf  by  the  name  of  J.  S.  Efq;  and  af- 
terwards he  is  made  a  knight,  the  plaintiff  may  declare 
acainft  J.  S.  knight,  alias  J.  S.  Efq;  Dyer  273.  i 
Bulf.  216. 

A  perfon  cannot  take  advantage  of  a  miftaken  fur- 
name  in  an  indidnient,  either  by  plea  in  abatement  or 
otherwife,  notwithftanding  fuch  furname  have  no  affinity 
with  his  true  one,  and  he  was  never  known  by  it ;  and 
in  this  refped  an  indidment  differs  from  an  appeal, 
whereof  it  is  certain,  that  a  mifnomer  of  a  furname 
may  be  pleaded  in  abatement,  as  well  as  any  other  mif- 
nomer whatfoever.  1  Hawk.  P.  C.  27,0.  See  ^liDtttOn, 
j3mCnDrtieitt,  and  3  Bac.  Abr.  tit.  Mifnomer  and  Addition. 
iiJtfp^iflOn,  {Mijprifto,¥ :ex\ch  mejprife,  contemptus)  Sig- 
nifies in  our  law,  negled  or  ovetfight.  As  for  example, 
Mifprifion  of  treafn  or  felony,  is  a  negled  or  light  ac- 
count ftiewed  of  treafon  or  felony  committed,  by  not 
revealing  it  when  we  know  it  to  be  committed.  Staundf. 
PI.  Cor.  lib.  I.  cap.  19.  Or  by  letting  any  perfon 
committed  for  treafon  or  felony,  or  fufpicion  of  either, 
to  go  before  he  be  indided.  Mifprifton  of  clerks,  8  H.  6. 
16.  is  a  negled  of  clerks  in  writing,  or  keeping  re- 
cords :  By  the  mifprifion  of  clerks  no  procefs  (hall  be  an- 
nulled or  difcontinued.  14  Ed.  3.  cap.  6.  J}.  8.  Mif- 
prifion of  treafon  is  the  concealment,  or  not  difclofing  of. 
known  treafon,  for  which  the  offenders  are  to  fuffer  im- 
prifonment  during  the  King's  pleafure,  lofe  their  goods, 
and  the  profits  of  their  lands  during  their  lives.  Cromt>. 
Jujlice  of  Peace,  cap.  Mifprifion  of  felony,  fol.  40.  Weji, 
Symbol,  part  2.  tit.  Indictments,  fe£i.  63.  in  fine.  Mif- 
prifion of  felony  is  only  finable  by  the  juftices,  before 
whom  the  party  is  attainted.  Crom.  ibid.  The  juftices 
of  the  Common  Pleas  have  power  to  affefs  fiyies  and 
amerciaments  upon  perfons  offending  by  tnifprifsons,  con- 
tempts or  negleds  for  not  doing  or  mifdoing  any  thing  in 
or  concerning  fines.  WeJi.  Symbol,  part  2.  tir.  FineSy 
fi^-  '33-  Juftices  ef  afftfe  (hall  amend  the  defaults  of 
clerks  mifprifmg  of  a  fyllable,  or  letter,  or  writing. 
Cromp.  Jur.  fol.  2.  But  here  we  are  to  obferve,  that 
other  faults  may  be  accounted  mifprifions  of  treafon  or  fe- 
lony, becaufe  fome  later  ftatutes  have  inflided  that  pu- 
niftiment  upon  them,  that  of  old  were  inflided  upon 
mifprifions,  whereof  we  have  an  example  anno  14  El. 
cap.  3.  of  fuch  as  coin  foreign  coins,  not  current  in  this 
realm,  and  of  their  procurers,  aiders  and  abetters.  Mif- 
prifion alfo  fignifies  a  miftaking.  14  Ed.  3.  J),  i.  cap.  6. 
Here  note,  that  mifprifion  is  included  in  every  treafon  or 
felony  ;  and  where  any  man  hath  committed  treafon  or 
felony,  the  King  may  caufe  him  to  be  indided  and  ar-  ■ 
raigned  of  mifprifion  only  if  he  pleafe.     See  Staundf.  lib.  I, 

(Op-  39-    3  M  36  ^  139-    See  ifeloiip,  SCrcafon. 

ipifrCfltal,  If  a  thing  is  referred  to  time,  plaie  and 
number,  and  that  is  miftaken,  all  is  void.  Arg.  PI.  C. 
392.  h.  Trin.  13  Eliz.  in  the  cafe  of  ti\z  Earl  of  Lei- 
cejler  v.   Heydon. 

Mifrecital  in  an  immaterial  point,  and  where  It  is  on- 
ly an  additional  flouri(h  in  things  circumftantial,  (hall  not 
avoid  a  grant ;  as  where  the  hufband  has  a  term  in  right 
of  his  wife,  and  this  term  is  recited  as  made  to  the  huf- 
band. Per  Archer  J.  Cart.  149.  Mich.  18  Car.  2. 
C.  B.   in  the  cafe  of  Foot  v.   Berkley. 

A  mifrecital  in  the  beginnirg  of  a  deed,  which  goes 
not  to  the  end  of  a  deed,  (hall  not  hurt,  but  if  it  goes 
to  the  end  of  a  fentence,  fo  that  the  deed  is  limited  by 
if,  it  is  vitious.  Per  Archer  J.  Cart.  149.  in  cafe  of 
Foot   v.    Berkley. 

^iffal,  {MiJpile,)  Is  a  book  containing  all  things  to 
be  daily  faid  in  the  mafs,  Lindiu.  Provincial,  lib.  3,  tit. 
De  Ecclej.is  adificandis,  cap.  2.  Parochiani  Ecckfiarum  te- 
nentur  invenire  ret  divi'ia  fupellc£}ilem,  viz.  Antiphona- 
rium,  gradale,  pfaltcrium,  miflale,  manuale,  isc.  See 
Spelman's  Gloffary. 

iptiratiriiS,  A  mcffenger,  Covoell,  edit.  1727.  Bomef- 
day  in  Chenih. 

jpilTuCa,  Singing  the  Nunc  dimittis,  and  performing 
the  many  other  ceremonies  to  recommend  and  dilmiTs  a 
dying  perfon.     In  the  ftatutes  of  the  church  of  Pc'ul's 
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in  London,  collected  by  Ralph  Baldoc!;,  dean,  about  the 
year  1295.  in  the  chapter  De  frateria,  of  the  fraternity 
or  brotherhood,   who  were  obliged  to  a  mutual  commii- 

riication  of  all  religious  offices,  it  is  ordained ^ — Ut 

fiat  commendatio  &  mifTura  isf  fepullura  omnibus  fociis  co- 
adunantibui  y  ajlantlbus. Liber  Statut.  EcclefiJe  Pau- 
lina, MS.  fol.  25. 

S^ifftinttm,  A  difh  or  platter  for  ferving  up  meat  to 
a  table;  whence  a  miffe  or  difh,  or  portion  of  any  diet. 

• King  Ethelbert  gave  to  the  abbey  of  St.  Augujhm  in 

Canterbury MilTurium  argenteum,  fcaplon  auremn, 

iteriim  fellam  cum  frano  aureo  iS'  gemmis  exornatam. 
Chron,  Tho.  Thorn,  p.  1762.  &  Mon.  Angl.  torn.  i. 
pag.  24.  Sirmondus  is  of  opinion,  that  from  hence  the 
word  mejfe  is  derived  ;  but  Vojfius  tell  us,  'Tis  quia  dono 
mitti  foleat  a  principibus. 

^iltakC.  It  was  pleaded,  that  ^.  the  hufband  of  B. 
died  the  20th  of  February,  39  Eliz.  and  that  afterwards, 
viz.  the  2ifl  of  November,  39  Eliz.  B.  did  marry  C. 
fo  that  the  (afterward)  is  fufficient.  Arg.  Bridg.  45. 
Mich.  13  Jac.  in  the  cafe  of  Smallman  v,  Jgborrow. 

Summons  to  appear  Tuefday  the  17th  oi  April,  (where 
Friday  was  the  17th)  before  juftice  of  peace  on  a  penal 
ftatute,  the  time  being  impoffible,  it  was  as  if  no  fum- 
mons  had  been,  i  Salk,  181.  Trin,  2  Am.  B.  R.  ^een 
V.  Dyer. 

The  words  of  a  deed  were,  that  after  the  death,  ^c. 
the  tenements  aforefaid  fhall  revert  inftead  of  remain  to 
y.  S.  yet  it  is  a  good  remainder;  becaufe,  as  it  feems, 
every  one's  deed  (hall  be  taken  mofl  flrongly  againft  him- 
felf.     Br.  Faits,  pi.  26.  cites  21  Ed.  3.  49. 

Reflrain  for  diftrain,  if  rent  be  arrear,  not  being  li- 
mited to  any  thing  which  fhould  be  reflrained,  as  on 
the  cattle,  or  on  the  land,  and  fo  (hall  not  be  taken  to 
mean  diflrain.  Rol.  R.  330,  367.  Hill.  31.  and  Pafch. 
14  Jac.   B.  R.  Mnody  v.  Garnon. 

SpiftCCium,  for  a^tUtftCfinm*  Mon.  Angl.  3  tortu 
fag.  102. 

i|)tfttial,  A  falfe  or  erroneous  trial;  where  it  is  in  a 
wrong  county.     Cro.  Car.  f.  284.  Delve's  cafe. 

Spifufcr,  Is  an  abufe  of  liberty  or  benefit ;  as.  He 
Jhall  make  fine  for  his  mifufer.     Old  Nat.  Brev.  f.  149. 

S^itKl)  abbots,  Thofe  governors  of  religious  houfes, 
who  had  obtained  from  the  fee  of  Rome  the  privilege  of 
wearing  the  mitre,  ring,  gloves,  and  crofier  of  a  bifhop. 
It  has  been  a  vulgar  error,  that  thefe  mitred  abbots  were 
all  the  fame  with  thofe  conventual  prelates,  who  were 
fummoned  to  parliament,  as  fpiritual  lords;  whereas  fome 
of  thofe  fummoned  to  parliament  were  not  mitred  :  And 
fome  of  the  mitred  were  not  fummoned  ;  tlie  fummons 
to  parliament  not  any  way  depending  on  their  mitres,  but 
upon  receiving  their  temporals  from  the  King.  Cowcll, 
edit.  1727,     See  0bbOt» 

^itta.  Was  an  ancient  Saxon  meafure,  in  ufe  before 
the  conquefl ;  its  quantity  does  not  certainly  appear ; 
fome  held  it  to  be  the  fame  with  corus,  others  with  mo- 
dius,  and  others,  that  it  was  menfura  decern  modiorum. 
In  TVich,  falina  redd.  30  mitta';  falis.  DomefJay,  tit. 
Wirec  Scire.  But  mitta  or  mitcha,  was  not  only  a  furt  of 
meafure  for  fait  and  corn,  but  rather  the  place  where 
caldrons  were  put  to  boil  fait  :  Calderias  qiwque  ad  fial 
conficiendum  cum  propriis  fidibus,  (i.  e.  the  place  where 
they  were  put)  qua  vulgo  mitchse  vocantur.  In  the  Mo- 
nafiic.  it  feems  fo  be  a  meafure,  viz.  Dedi  canonicis  red- 
ditus  20  fiolidorum,  &c.  and  in  Dome/day,  viz.  Reddebat 
vicecomes  2  mittas  falls.      Gale's  Hif^.  Brit.  fol.  767. 

^tttcnuo  mamtfrrtptttm  penis  finis,  Is  a  writ  ju- 
dicial, dire£led  to  rhe  Treafurer  and  Chamberlains  of  the 
Exchequer,  to  fearch  and  tranfmit  the  foot  of  a  fine  ac- 
knowledged before  jufiices  in  eyre,  into  the  Common  Pleas, 
i^c.      Reg.  Original,  fol.  14. 

95ittinittS,  Is  a  writ  by  which  records  are  transferred 
from  one  court  to  another;  Sometimes  immediately,  as 
appears  by  the  ftatute  5  R.  2.  cap.  15.  As  out  of  the 
King's  Bench  into  tiie  Exchequer,  and  fometimes  by  a 
certiorari  into  the  Chancery,  and  from  thence  by  a  mit- 
timus into  anotiier  court,  as  you  may  fee  in  28  H.  8. 
Dyer,  fol.  29.  and  29  H.  8.  Dyer,  fol.  32.  This  word 
is  alfo  ufed  for  the  precept  that  is  dircdlcd  to  a  gaoler,  for 
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the  receiving  and  fafe  keeping  a  felon,  or  other  offender, 
by  him  committed  to  a  gaol.     Cowell,  edit,  1727.     Sec 

CommitmcnD. 

^Pi.rctl  titljCS,  (Decima  tnixia,)  Are  thofe  of  cheefe, 
milk,  iJc.  and  of  the  young  of  beafis,  Co.  2  far.  Inji,  f, 

649.    See  acidje. 
a^ijctilio.    See  ^cCilo. 

^ijrtlim.  This  word  is  ofien  mentioned  in  our  Mn- 
kijh  hiftorians ;  it  fometimes  fignifies  a  breakfaft,  but  al- 
ways a  certain  quantity  of  btead  and  wine.  Cowell,  edit. 
1727. 

ipocIxrHiOCS,  A  kind  of  flufF  made  in  England,  and 
elfewhere,  concerning  which  fee  23  Eliz.  cap.  9. 

^cnerata  miferiro^nia,  is  a  writ  for  him  that  is 

amerced  in  a  court- baron,  or  other  court,  being  not  of 
record,  for  any  tranfgreflion  or  offence  beyond  the  quality 
of  a  fault.  It  is  direded  to  the  lord  of  the  courts  or  his 
bailiff,  commanding  them  to  take  a  moderate  amerciamtat 
of  the  party,  and  is  founded  upon  Magna  Charta,  cap.  14, 
Cowell,  edit.  1727.     See  ^ifcntO^Bia. 

^Otitatio,  Was  a  certain  duty  paid  for  every  tierce  of 
wine.     Mon.  Angl.  torn.  1.  p.  994. 

jpoDiUSj  Ufually  a  bufhel,  but  various  according  to 
the  cuftom  of  feveral  countries,     Cowell,  edit.  1727. 

SponitlS  teri'ae  IJCi  agri. Sciendum  ejl  quod  dedit 

Ilias  pedum  quatuor  modiorum  agri  circa  fe  cum  omni  cenfu 
fuo  ecclefia  Landavits,  ^c.  2  Mon.  fol.  200,  This  word 
was  much  ufed  in  the  ancient  charters  of  the  Britifo 
Kings,  and  probably  contained  the  fame  quantity  of 
ground  as  with  the  Romans,  viz.  100  feet  long,  and  as 
many  broad.  Modius  vini-,  a  hogfhead  of  wine.  CtWfUy 
edit.  1727. 

SPCDO  $  fO^ma,  Are  words  of  art  in  procefs  and 
pleadings,  and  namely,  in  the  anfwer  of  the  defendant, 
whereby  he  denieth  himfelf  to  have  done  the  thing  laid 
to  his  charge,  modo  i^  forma  declarata.  Kitchin,  foLl"^! 
It  fignifies  as  much  as  that  claufe  in  the  Civil  law,  Negai 
allegata,  preut  allegantur,  ejfe  vera.     Cowell,  edit,  1727., 

Where  modo  et  forma  are  of  the  fubflance  of  the  ifTue, 
and  where  but  words  of  form,  this  diverfity  is  to  be 
ferved  ;  where  the  ifTue  taken  goeth  to  the  point  of 
writ  or  aftion,  there  modo  et  forma  are  but  words 
form,  as  in  the  cafe  of  the  writ  of  entry  in  cafu  provift 
But  otherwife  it  is,  when  a  collateral  point  in  pleading 
is  traverfed ;  as  if  a  feoffment  be  alleged  by  two,  and  (bil- 
ls traverfed  modo  et  forma,  and  it  is  found  the  feofFiueoH 
of  one,  there  modo  et  forma  is  material.  So  if  a  feofFi 
be  pleaded  by  deed,  and  it  is  traverfed  abfque  hoc 
feoffavit  modo  et  forma,  upon  this  collateral  iffu 
forma  are  fo  eflential  as  the  jury  cannot  find  a  feol 
without  deed.     Co.  Lit.  2Si.b. 

In  debt  by  a  fervant  againft  his  mafler  for  his  fa! 
upon  a  retainer,  it  is  a  good  plea,  that  he  did  not  rei 
the  fervant  in  hufbandry,  and  he  fhall  not  be  compel! 
to  fay  Hon  retinuit  generally ;  for  it  may  be,  he  retaini 
him  in  other  fervice,  and  not  in  hufbandry;  but  nmri' 
tinuit  modo  et  forma  is  a  good  plea ;  for  this  fhall  be 
ferred  to  the  declaration  by  thefe  words  modo  et  fan 
Br.  Labourers,  pi.  46.  cites  38  H.  6,  22, 

Modo  et  forma  do  not  put  the  day  nor  place  in  ifllR 
but  only  the  matter  and  fubftance  of  the  plea.  Rig- 
Plac.  188.  cap.  5. 

Where  a  traverfe  is  with  a  modo  et  forma,  i^c.  tb8l| 
will  put  the  manner,  as  well  as  the  matter  in  iffue,  whe« 
the  manner  is  material,  as  the  time,  the  hSt,  and  othei| 
circumflances,  when  they  are  the  effeft  of  the  iffue 
Reg.  Plac.  189.  cap.  5. 

^05US  liectmaiUli,  Is  when  either  land,  a  fum  a 
money,  or  yearly  penfion  is  given  to  the  parfon,  i^c  bj 
compofition  or  cuflom,  as  fatisfa£fion  lor  his  tithes  il 
kind.     See  2  In/},  fol.  490.  and  2Diti)CS. 

fl®oljaic  vacn.    See  sj^anufactticcs,  S)ilk. 

SpoiCtp,  (Medietas^  Frcncii  moiiie,  coaqua  vel  nuA 
pars,)  Signifies  the  half  of  any  thing.  Lit.  f.  125.  S( 
31oint#tCliantS,  and  15 /-';/?,  Abr.  419. 

aaoIalTfS.    See  i^claffcs. 

^olfuninum,  a  m^i.    See  ipill,  J 

^OlcniiUm,  Com  fent  to  mill,  a  grift,     Cowell,  m^ 
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ij90littira,  ipulftura,  Spultura,  Sumetimes  fignified 
a  grift,  or  facJcof'corn  brought  to  the  mi!)  to  be  ground  j 
but  it  was  more  commonly  taken  for  the  toll  or  molture 
paid  for  grinding.  Paroch.  Jntiq.  p.  1 20.  Molitura 
libera,  free  grindine,  or  liberty  of  a  mill,  without  paying 
toil,  a  privilege  which  the  lord  generally  referved  to  his 
own  family. Salva  mihi  tS"  hecrcdibus  tneis  molitura  li- 
bera/a«///<c  nojlia  quicta  in  diiio  molendino.  Ibid.  p.  236. 
This  toll  for  grinding  was  fometimes  called  molta,  Fr. 
mouUe.     Cowell,  e<lit.  1727. 

^Oltnan,  According  to  Spelman^  fignifies  the  fervants 
of  a  monaftery. 

ipdmtttian  or  ^^olmntm  latois.    The  laws  of  Dun- 

wallo  Alo/mutius,  fixtecnth  King  of  the  Britains,  (who 
Ibegan  his  reign  444.  years  before  Chrift)  were  famous  in 
Ithe  land,  till  lytlliam  the  Conqueror.  Ufier's  Primord. 
1126.  He  was  the  firft  that  publifhed  laws  in  Britany, 
!md  thefe  laws  with  thofe  of  Queen  Mercia,  were  turned 
jnto  Latin  by  Gildas  out  of  the  Britijh  tongue,  Cowell, 
vdii.  1727. 

I  ^3olucBa,  ^ullicaa,  A  mill-pool  or  pond.  Paroch. 
\4ntiq.  135. 

©olta,  The  duty  or  toll  paid  to  the  lord  by  his  vaf- 
als,  to  grind  corn  at  his  mill.  Comedo  faniio  Amanda 
noltamyttam  l^  mohzm ^m Hi fer  omnium  civium  St.  Amandi. 
kionaftic.  2  torn.  p.  97. 

^cnaftcriCS,  Patrons  of  abbies  ftiall  have  the  cuftody 
f  them  during  vacation,  M.C.  9  H.  3.  c.  33. 

Bilhups,  abbots,  i-Jc.  exempt  from  attending  at  the 
urn,  St.  Marelb.  52  H.  3.  c,  10. 

Succeeding  abbots  or  prelates  may  have  aftions  for  the 
cods  of  their  houfe  taken  away  in  their  predeceffor's 
me,    or   in   time  of  vacation,    St.  Marleb.    52  i/.  3. 

28. 

None  ftiall  lodge,  I3c.  in  religious  houfes  againft  their 
onfent,  St.  IVeftm.  i.   7,Ed.\.  c.  1.    Art.  Cleri,  9  Ed.  2. 

I.e.  II.     \  Ed.  1,  Jl.r.  c.  10. 

No  wafte  (hall  be  made  in  their  lands  during  vacation, 
tat.  Wcjlm.  I.   3  Ed.  I.  f.  21. 

Nothing  ftiall  be  fent  to  their  fuperiors  beyond  fea,  St. 
■  Apporiis  Religiof.   3 1  Ed.  1 .  _/?.  I .  f.  I,  2  ^  3.    4 Ed.  3. 

6.     5  Ed.  3.  c.  3.     25  H.  8.  c.  21. 

The  fmaller  monafteries  given  to  the  King,  27  H.  8. 

28. 

Religious  perfons  enabled  to  fue  and  to  be  fued,  31 
I.  8.  c.  6.     33  H.  8.  c.  29. 

Monafteries  dilTolved  and  given  to  the  Crown,  31  //.  8. 

Abbey  lands  to  continue  difcharged  of  tithes  as  before, 
I  ^.8.  c.  13.  fta.  21, 

Monafteries  come  to  the  King  by  attainder,  revived, 
X  H.  8.  c.  20.  fea.  2. 

An  a£t  not  to  prejudice  the  liberties  of  the  Cinque 
nts,  32  H.  8.  c.  20.  /  13. 

The  knights  of  St.  John  of  Jerufalem  fupprefied,  32 
L  8.  c.  24, 

The  payment  of  penfions  out  of  the  abbey  lands  en- 
irced,  34  tif  35  H.  8.  c.  19. 

Rents  to  be  referved  on  grants  of  abbey  lands,  35//.  8. 

14.     37  H.  8.  c.  20. 

Colleges,  chantries  and  bofpitals  given  to  the  King, 
7  //.  8  <:.4.     I  Ed.  6.  c.  14. 

Commiflioners  to  be  appointed  to  inquire  of  lands  given 
j)  fuperftitious  ufes,   I  Ed.  6.  c.  14.  /.  lO. 
j  Religious  perfons  may  inherit  to  their  anceftors,  5  £3"  6 
'd.  6.  c.  1 3. 

I  The  penalty  of  pramunire  inflifted  on  the  difquieting 
riy  perfon  on  account  of  the  pofleffion  of  abbey  lands,  i  £3' 

P.  y  M.  c.  8.  feii.  40. 

^Otlftagiunt,  Was  a  certain  fum  of  money  paid  every 
>ird  year  by  the  lord,  that  he  ftiould  not  change  the 
loney  which  he  had  coined  j  for  it  was  lawful  formerly 
■r  great  men  to  coin  money,  (but  not  of  filver  or  gold) 

hich  was  current  in  their  territories.  This  was  abro- 
Jted  by  Hen.  i.  cap.  1.  Monetagium  commune  quod  ca- 
chatur  in  civilatibus  &  comilatiius,  quod  non  fuit  tempore 

dwardi  Regis,  hoc  ne  amodo  fiat  omnino  dffendo.  Cowell, 
lit.  1727. 

Vol.  II.  N"  106. 
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Jl^OnCJ),  (Moneia,  pecunia,}  Is  that  metal,  be  it  gold 
or  filver,  that  receives  an  authority  by  the  Prince's  im- 
prefs  to  be  current :  for  as  wax  is  not  a  feal  without 
print,  fo  metal  is  not  money  without  imprefiion.  Co.  oa 
Lift.  pag.  207. 

Such  as  be  taken  for  falfe  money  not  bailable,  lEd.i. 
c.  15. 

No  money  (hall  pafs  but  of  Britijh  coin,  5/.  de  Mo- 
neta,  20  Ed.  I.  y?.  4.     9  Ed.  3.  y?.  2.  c.  4. 

Money  ftiall  be  viewed  at  the  ports,  and  ftiall  not  be 
concealed  in  bales,  &c.     Ibid. 

Defective  money  (hall  be  pierced,  and  fent  to  the 
King's  exchange,  St.  de  Monetu  parva.    20  Ed.  i.  Jl.  5. 

The  feveral  forts  of  bad  monev,  Artie,  de  Monetd, 
20  Ed.  I.  Ji.b. 

Importing  bad  money  made  capital,  St.  de  Falfa  Mo- 
neta,  27  Ed.  i.Ji.  3.  17  Ed.  3.  Declared  to  be  treafon, 
25  Ed.  3.  Jl.  5.  ,.  2. 

Money  and  plate  Ciall  not  be  exported,  St.  de  Falfa 
Moneta,  27  Ed.  i.  9  Ed.  3.  _/?.  2.  <•.  i.  17  Ed.  3. 
4  H.  4.  c.  16.     17  Ed.  4.  c.  I. 

Of  the  divifion  of  the  penny  into  halfpence  and  far- 
things, St.  de  Divif.  Denar.  Incerti  Temp. 

Falfe  money  (hall  not  be  imported,  g  Ed.  3.  /?.  2.  c.  2. 

Money  (hall  not  be  melted  into  plate  on  pain  of  impri- 
fonment,  ^Ed.  3.  ft.  2.  r.  3.  17  R.  2.  c.  i.  17  Ed.i^. 
e.  t. 

Search  (hall  be  made  for  money  and  plate  exported,  and 
falfe  money  imported,  9  Ed.  3.  Jl.  2.  c.  9,  10,  iS  11. 
17  Ed.  3.     2  H.  4.  c.  4. 

Counterfeiting  money  declared  to  be  treafon,  25  Ed.  3, 
ft.  5.  c.  2. 

Nohe  to  hold  a  common  exchange,  25  Ed.  3.  ft.  5, 
<•.  12. 

The  money  (hall  not  be  impaired,   25  Ed.  3.  Jl.  5. 

Money  (hall  be  delivered  at  the  mint  by  weight,  25 
Ed.  3.  y?.  5.  c.  20. 

None  ftiall  be  compelled  to  take  foreign  money,  27 
Ed.  3.  Jl.  2,  e.  14. 

Merchants  permitted  to  re-export  (heir  money,  27 
Ed.  3.  ft.  2,  c.  14.     Reftrained,  4  H.  4.  c.  15, 

The  Scotch  fourpence  to  pafs  for  threepence,  47  Ed.  3. 
c.  2.    for  twopence,  14  R.  i.  c.  12, 

Upon  exchanges  by  aliens,  merchandife  of  the  ftaple  to 
be  bought,   14.  R.  2.  c.  2. 

Foreign  money  (hall  not  be  current,  ly  R,  2.  c.  i. 

2  H.  4.  f .  6.     13  H.  4.  c.  6. 

Gold  and  filver  found  on  perfons  going  abroad,  for- 
feited, 2  H.  4.  c.  s. 

The  third  part  of  the  filver  brought  to  the  mint,  (hall 
be  coined  in  halfpence  and  farthings,  4  H.  4.  c.  10. 

Shall  not  be  fent  to  Rome,  &c.  9  H.  4.  c.  8. 

Gaily  halfpence  blanks,  &c.  prohibited,  11  H.  4.  c.  5. 
15  H.  4.  c.  6.     2  H.  6.  c.  9. 

Importing  prohibited  foreign  .money  made  felonv, 
ZH.s.Jt.i. 

Wafhing,  clipping  arid  filing  of  money  made  treafon, 

3  H.  5.  fl.  2.  f.  5  y  6. 

Juftices  of  aflife  and  of  the  peace  to  enquire  of  coun- 
terfeiting money,  3  H.  5.  ft.  2.  c.  7. 

One  ounce  of  gold  (hall  be  brought  to  the  mint  for 
every  fack  of  wool  bought  to  be  carrried  Weftward,  8 
H.  5.  c.  2. 

The  mint  to  be  at  Calais,  9  H.  5.  //,  r.  c.  6.  ft.  2. 
c.  5. 

Gold  current  only  by  weight,  9  H.  5.  ft.  i.  c.  ir. 

Any  one  (hall  have  money  coined  at  the  Tower  within 
eight  days,  and  exchanges  (hall  be  appointed,  9  H.  5. 
fl.  2.  c.  2,  bfc. 

The  council  may  affign  the  coinage  of  money  and  ex- 
changes in  what  places  they  pleafe,    i  H.  6.  c.  i. 

The  duty  of  the  matter  of  the  mint,  and  of  the  King's 
efTayer,  2  H.  6.  e.  12. 

Great  part  of  the  price  of  ftaple  goods  direfled  to  be 
coined  at  the  mint  at  Calais,  8  H.  b.  c.  18.  11  H.  6. 
c.  13.     14  H.  6,  c.  2.     3  Ed.  4.  c.  I. 

Payment  in  filver  not  to  be  refufed,  8  H.  6.  c.  24. 

None  to  make  exchange  without  licence,  ^H.  7.  c  6. 
5  P  •  Repeal 
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Repeal  of  patents  of  offices  in  the  miat,  4  tl.  7.  t.  ft.    j 
Falfe  money  of  Ireland  prohibited,  17  Ed.  4.  c.  i.     19  | 

B.  7.  ^.5.  ^  i 

The  forging  foreign  money  that  is  current,  made  trca-  ■ 
fon,  4  H.  7.  c.  18.     Mifptifion  of  treafon,   14  El.  c.  3. 

The  penalty  of  refufmg  good  money,   19  H.  7.  c.  5. 

Diminifhed  money  (hall  not  be  current,   it^H-T-  c.  5. 

Bullion,  plate  and  money,  not  to  be  exported  to  Ire- 
land, 19  H.  7.  c.  s- 

Regulations  of  the  comage,   14  ^  15  H.  8.  c.  12. 

Gold,  filver  or  money  not  to  be  exchanged  for  more 
than  the  value,  5  tf  6  £^,  6.  c.  19.  feci.  2, 

Counterfeiting  foreign  coin  current  within  the  realm 
made  treafon,  i  M.  fejf.  2.  c.  2.  or  importing  fuch 
counterfeit  coin,   1  &  2  P.  i^  M.  c.  II. 

Clipping  or  leffening  of  money  made  treafon,  5  ^^'  '• 
J  I.     i8£/.  c.  I. 

Wife  of  perfon  attainted  not  to  lofe  dower,  5  El. 

It  is  mifprifion  of  high  treafon  to  forge  money  which 
is  not  the  coin  of  the  realm,   1 4  El.  c.  3. 

Melting  filver  coin  prohibited  on  penalty  of  double  the 
value  and  disfranchifement,   13  i^  14  Car.  2,  c.  31. 

Money  fliall  be  delivered  a.t  the  Mint  for  gold  and 
filver  brought  to  be  coined,  withoiit  difcount,  18  Car.  2. 

Coinage  duty  impofed  upon  wine,  brandy,  iffc.  im- 
ported,  18  Car.  2.  f.  5.  /  6. 

The  coinage  duty  to  be  accounted  for  by  the  receiver 
general  of  the  cuftoms,  25  Car.  2.  c.  8. 

Gold  and  filver  extradled  by  refining  metals  in  E^g- 
land,  (hall  be  brought  to  the  Mint,  i  W.  fcf  M.  c.  30. 

Penalty  of  exchanging  filvpr  fnonpy  for  more  than 
the  value,  bl^  ']  W.  3.  c.  17. 

Penalty  of  buying  or  felliflg  (clippings,  6  £«?  7  ^.  3. 
f.  17. 

Reward  for  apprehending  counterfeiters  of  the  coin,  i^c. 
€(jf  J  fF.  3.  c.  17.  /  9. 

Pardon  for  difcovering  offenders,  6  fcf  7  /^  3.  f.  17. 
fe£}.  12. 

The  clipped  money  direfled  to  be  recoined,  j  (if  S  W. 
3.  f.  I.     7  y  8  ff^.  3.  c.  30.  y^5.  47. 

Guineas  not  to  pafs  at  more  than  26  /.  7  ^  8  ^  3. 
c.  10.  fei}.  18.  Reduced  toi2s.  7^8  ^.  3.  c.  19. 
/e£f.  12. 

The  encouragement  for  coining  guineas  fufpended,  7 
y  8  /^  3.  f.  13.     Reftored,  8  W.  3.  c.  i. 

Encouragement  given  to  brin^  pd»te  to  the  Mint,  7  is" 

8  IF.  3-  (•  19- 

Clipped  money  prohibited,   7  tf  8  iSF.  3.  c.  19.  /  11. 

Guineas  may  be  freely  imported,  8  fV.  2-  c.  i. 

The  diftin£t  courfe  of  coining  gold  and  filv?r,  8  W.  3. 
c.  I.  /  3. 

Hammered  filvw  to  be  current  only  by  VKcight,  8  W. 
3.  c.  2. 

Unlawfully  making  or  haying  inftruments  of  coining, 
high  treafon,  8  dsf  9  ^.  3.  c.  26. 

Colouring  falfe  coip,  high  treafon,  2,  i^  ^  JV.  3.  c, 
lb.  fe£f.  4. 

Coining  tools  and  counterfeit  money  produced  in  evi- 
dence, to  be  cut  to  pieces  in  court,  8  6"  9  /^.  3.  c.  26. 

feet.  5. 

Blanching  copper,  counterfeiting  gold  or  ftlver,  or 
fraudulently  buying  or  felling  counterfeit  gold  or  filver, 
pr  falfe  or  diminiflied  money,  felony,  8  £3"  9  /^.  3.  c. 
lb.  feif.  6.  Pfofecutions  may  be  within  fix  months,  I 
Ann.  c,  9. 

Hammered  money  prol^ibitcd,  9  f^-  3-  '•  ^^ 

Any  perfon  to  whom  fufpefied  may  cut  it,  9  is^  10 
W-  3.  c.  21. 

The  coining  of  halfpence  fufpended,    9  ^  10  ^  3. 

'•  33- 

Increafe  of  the  allowance  out  of  the  coinage  duty,  4 
Ann.  c.  22.     7  Jnn.  c.  24.  Ject.  3  is  4.     ^Geo.  2.  c.  12, 

Deficiency  of  the  coinage  duty  fupplied,  i  Geo.  i,  c. 
43.  feet.  2. 

An  allowance  of  15000  /.  a  year  to  the  Mint,  9  Geo. 
I,  c.  19.  /  2.  12  Geo.  2.  (.  5.  19  Geo.  a,  t,  <4.  /,  2. 
27  Ceo.  2,  c.  U, 
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Counterfeiting  broad   pieces,  high   treafon,  6  Gee.  2. 
c,  26. 

Altering  filver  money  to  refemble  gold,  U'c.  high  trea- 
fon,  15  Geo.  2.  c.  28. 

Uttering  falfe  money  twice  within  ten  days,  or  having 
more,  a  year's  imprifonment,   15  Geo.  2.  c.  28.  feet.  3. 

Counterfeiting  copper  money,  two  years  imprifonment, 
15  Geo.  2.  c.  28.  feet.  6. 

Treafury  may  allow  expenees  of  profecuting  coiners, 
i^c.     15  Geo.  2.  c.  28.  feet.  10, 

Offences  in  counterfeiting  money,  bringing  falfe  or 
counterfeit  money  into  the  realm,  and  all  offences  againft 
15  Geo.  2.  c.  28.  excepted  out  of  the  general  pardon,  20 
Geo.  2.  c.  52.  feci.  9,   10. 

Treafury  may  defray  expenees  of  the  Mints  of  E«g- 
land  and  Scotland  out  of  coinage  duties,  27  Geo.  2.  c.  n, 
feet.  2. 

S^On^tt,  Seems  to  be  a  little  fea-ve(fel  which  iiflier* 
men  ufe.  Anno  13  Eliz.  cap.  u.  When  the  worf 
ends  in  monger,  as  ironmonger,  woodmonger,  it  fignifijj 
merchant,  from  the  Saxon  manger,  mercater.  Cowell, 
edit.  1727. 

^OnterSt,  or  ^onepcriS,  Monetarii,  Are  miniften 
of  the  Mint,  which  make  and  coin  the  King's  moruj. 
Reg.  Grig.  f.  262.  and  I  Ed.  6.  15.  It  appears  in  ancient 
authors,  that  the  Kings  of  England  had  Mints  in  feveral 
counties  of  this  realm ;  and  in  the  Tract  in  the  Exche- 
quer, written  by  Oakham,  we  find,  that  whereas  fheriffs 
were  ufually  obliged  to  pay  into  the  King's  Exchequer  the 
King's  flerling  money,  for  fuch  debts  as  they  were  to  an- 
fwer  j  they  of  Cumberland  and  Northumberland  were  ad- 
mitted to  pay  in  any  fort  of  money,  fo  it  were  filver  :  And 
the  reafon  is  there  given,  becaufe  thofe  two  {hires  Mont- 
tarios  de  antiqua  injiitutione  non  habent ;  quod  abbas  y  mO' 
nachi  pradliii  habeant  unum  monetarium  i^  unum  euneun 
apud  Hading  ad  monetam  ibidem,  tarn  ad  obolos  (J  Jierlingo 
quam  adjierlingoi  prout  maris  ejl  fabricand.  i^  faeiend.  Me- 
morand.  Scacc.  de  Anno  20  Ed.  3.  inter  Record,  de  Trinl 
Rot.  Of  later  days  the  title  of  moniers  hath  been  givei 
to  bankers,  that  is,  fuch  as  make  it  their  trade  to  deal  ii  j 
w5k;V^  upon  returns.     Cowell,  edit.  1727. 

^Onk,   from  the  Greek  it,m(,  folus,  becaufe  the  firlj 
monks  lived  alone  in  the  wildernefs,  and  not  in  cities. 
Latin  they  were  called  unales,  for  the  fame  reafon  afi 
med.     They  were  divided  into  three  ranks :  Ccenoiiu 
rum,  i.  e.  a  fociety  living  in  common  under  the  goven 
ment  of  a  fingle  perfon :  Thefe  were  under  certain  rules  I 
and  were  afterv/ards  called  regulars.     Anachoreta,  or  tr(\ 
mita,  were  thofe  who  lived  in  the  wildernefs  upon  ; 
bread   and   water.     St.  Jerome  tells  us    that   of  tho 
Paulas  fait  aulior,  Antonius  illujirator,  Johannes  Bapttfi, 
princeps :  But  Scaliger  was  of  opinion,  that  Paul  was  l" 
firfl.     Sarabaita  were  monks  who  lived  under  no  N 
but  wandered   in  the  world.     Cowell,  edit.   1726, 
fants  fliall  not  be  received  by  the  fryers  before  they 
entred  their  14th  year,  without  affent  of  their  paii 
4  Hen.  4.  c.  17. 

^OnkiS    tlOtijCiS,    A   certain   kind   of  coarfe  oH 
mentioned  20  H.  6.  cap.  20, 

SpoUOpolp,  (from  the  Greek  y-iw,  folus,  and  •rwXsw  vtnit 
Signifies  a  felling  alone,  and  fo  is  a  privilege  of  the  Kin 
(as  fome  interpret  it)  by  his  grant,  commiffion  or  othei 
wife,  to  any  perfon  or  perfons,  of  or  for  the  fole  buying 
felling,  making,  working  or  ufing  any  thing,  wherd 
any  perfon  or  perfons  are  reltrained  of  any  freedom  < 
liberty  that  they  had  before,  declared  againft  law,  by  J 
Jac.  cop.  3.  except  in  fame  particular  cafes,  conceinir 
which  fee  3  hjl.  fol.  181.  All  monopolies  againft  A^p 
Charta,  is'c.  Co.  2  par.  Inft.  cap.  29.  So  then  all  ii 
cloftng  is  a  monopoly,  which  is  pofitively  contradidled 
More's  Rep.  fol.  675.  Darcy  and  Allen'^  cafe,  becaufe  ai 
grant  made  by  the  King  pro  bono  publico  is  not  a  moiuft 
See  Grotius  de  Jure  Belli  &  Pacts  233.  Cowell,  ei 
1727. 

A  monopoly  is  defcribed  by  my  Lord  Coie  to  be 
inftitution  or  allowance  by  the  King,  by  his  grant,  co) 
miffion  or  otherwife,  to  any  perfon  or  perfons,  bodies  )■ 
litick  or  corporate,  of  or  for  the   fole    buying,  fellii> 
making,  v^orking  ot  ufing  of  any  thing,  whereby  n 

perl 


M     O     N 

erfon  or  perfons,  bodies  politick  or  corporate,  are  fought 
)  be  reftrainefl  of  any  freedom  or  liberty  they  had  be- 
jre,  or  hindered  ia  their  lawful  trade.  3  Inji.  181. 
/gi  182. 

And  therefore  all  grants  of  this  kind,  relating  to  any 
nown  trade,  are  made  void  by  the  Common  law  j  as 
eing  againft  the  freedom  of  trade,  and  difcouraging  of 
ibour  and  indullry,  and  reflraining  perfons  from  getting 
n  honeft  livelihood  by  a  lawful  employment,  and  put- 
(1^  of  it  in  the  power  of  particular  perfons  to  fet 
'hat  prices  they  pleafe  on  a  commodity  j  all  which 
■e  manifeft  inconveniencies  to  the  publick.  i  Hawk.  P. 
'.  231.  Town/end's  Colleiiion  of  Proceedings  in  Parliament 
44.  245- 

And  upon  this  ground  it  hath  been  ref  jlved,  that  the 

ng's  grant  to  any  particular  corporation  of  the  fole 
npoitation  of  any  merchandize  is  void,  whether  fueh 
ercbandize  be  prohibited  by  flatute  or  not.  2  Rol. 
br.  214.      3  In/1.  182.     2  InJ}.  61. 

Hence  alfo  it  feems,  that  the  King's  charter,  im- 
iwering  particular  perfons  to  trade  to  and  from  fuch  a 
ace  is  void,  fo  far  as  it  gives  fuch  perfons  an  exclufive 
jht  of  trading,  and  debarring  all  others  ;  and  it  feems 
)W  agreed,  that  nothing  can  exclude  a  fubjefl  from 
ide,  but  an  aft  of  parliament.  Raym.  489.  2  Chan, 
3.  165.  I  Vmi.  J  27.  Sands  ver.  Eaji- India  Company, 
in.  165,  226,  234.  3  yJiai.  126. 
Alfo  it  hath  been  adjudged,  that  the  King's  grant  of 
e  fole  making,  imponing  and  felling  of  playing  cards 

void  ;  notwithftanding  the  pretence,  that  the  playing 
th  them  is  a  matter  merely  of  pleafure  and  recrea- 
in,  and  often  much  abufed ;  and  therefore  proper  to  be 
drained  ;  for  fince  playing  with  them  is  in  itfelf  lawful 
d  innocent,  and  the  making  of  them  an  honeft  and  la- 
rious  trade,  there  is  no  more  reafon  why  any  fubjefl 
Duld  be  hindred  from  getting  his  livelihood  by  this  than 
y  other  employment.  11  Cs.  84.  Moorb-ji,  Nay 
3.     2  InJi.  47. 

And  for  the  like  reafon  alfo  it  hath  been  refolved,  that 
!  grant  of  the  fole  ingroffing  of  wills  and  inventories 
a  fpiritual  court,  or  of  the  fole  making  of  bills,  pleas 
d  writs  in  a  court  of  law  to  any  particular  perfon,  is 
id.  2  Rol.  Abr.  214.  I  Jon.  231.  3  Mod.  75. 
But  it  feemeth  clear,  that  the  King  may,  for  a  reafo- 
ble  time,  make  a  good  grant  to  any  one  of  the  fole  ufe 

any  art  invented,  or  frtft  brought  into  the  realm  by 
s  grantee.  Noy  182.  x  Hawk.  P.  C.  231. 
Alfo  it  feems  to  be  the  better  opinion,  that  the  King 
ly  grant  to  particular  perfons  the  fole  ufe  of  fome  par- 
ular  employments ;  (as  of  printing  the  holy  fcriptures 
d  law  books,  i:fc.)  whereof  an  unreftrained  liberty 
ight  be  cf  dangerous  confeqi;ence  to  the  pablick.  i 
ltd,-  25!?.  3  Keb.  792.  3  Mod.  75. 
Hy  the  flat.  21  Jac.  i.  cap.  3.  it  is  declared  and  en- 
led,  "  That  all  monopolies,  and  all  commiffions, 
ants,  licences  charters  and  letters  patents  to  any  perfon 

perfons,    bodies  politick  or  corporate  whatfoever,  of 

for  the  fole  buying,  felling,  making,  working  or 
ing  any  thing  within  this  realm  or  Wales,  or  of  any 
her  moncpoiiss,  and  all  proclamat^oni,  inhibitions,  re- 
j-»ipts,  warrants  of  affiflance,  and  all  other  matters  what- 
|ev£i,  any  way  tending  to  the  inftituting,  ftrengthening, 
rthering  or  countenancing  of  the  fame,  or  any  of  them, 
le  altogether  contrary  to  the  laws  uf  this  realm,  and  fo 
e  and  (hall  be  utterly  void,  and  of  none  eiFetft,  and  in 
3  wife  to  be  put  in  ure  and  execution. 
Stil.  2.  "  That  all  perfons,  bodies  politick  and  cor- 
date whatfoever,  {hall  be  difabled  and  uncapable  to 
ave,  ufe,  exercife  or  put  in  ure  any  monopoly,  or  any 
.ch  commi.Tion,  grant  or  licence,  (s!c.  or  other  thing 
•fiding  as  aforefaid,  or  any  liberty,  power  or  faculty, 
QundeJ  or  pretended  to  be  grounded  upon  them,  or  any 
'  them. 

And  it  is  further  declared  and  enafled,  feff.  3.  "That 
1  monopolies,  and  all  fuch  csmmiflions,  grants  and 
cences,  bfc.  and  all  other  things  tending  as  afore- 
id,  and  the  force  and  validity  of  them  ought  to  be  and 
all  be  examined,  heard  tried  and  determined  by  and  ac- 
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cording  to  the  Common  laws  of  this  realm,  and  not 
otherwife. 

And  it  is  further  enafled,  fea.  4.  <«  That  if  any  per- 
fon (hall  be  hindered,  grieved,  difturbed  or  difquieted,  or 
his  goods  or  chattels  any  way  feifcd,  attached,  dift'ra'in- 
ed,  taken,  carried  away  or  detained  by  occafion  or  pre- 
text of  any  monopoly,  or  of  any  fuch  commiffion,  grant 
or  licence,  ^f.  or  other  matter  or  thing,  tending  as  afore- 
faid, and  will  fue  to  be  relieved  in  any  of  the  premifies, 
he  (hall  have  his  remedy  for  the  fame  at  the  Common 
law,  by  adion  grounded  on  the  faid  ftatute,  to  be  heard 
aind  determined  in  the  King's  Bench,  Common  Pleas  or 
Exchequer,  againft  the  party  by  whom  he  fliall  be  fo 
hmdred  or  grieved,  ^c.  or  by  whom  his  goods  ftall  be 
fo  feifed  or  attached,  ^c.  wherein  every  fuch  perfon 
which  (hall  be  fo  hindied  or  grieved,  &c.  or  whofe 
goods  fliall  be  fo  feized  or  attached,  ^c.  (hall  recover 
three  times  fo  much  as  the  damages  which  he  fuftained  by 
means  of  fuch  hindrance,  ^c.  and  double  cofts ;  and 
in  fuch  fuits,  or  for  the  flaying  or  delaying  thereof,  no 
efTom,  proteflion,  wager  of  law,  aid  prayer,  privilege, 
injundion  or  order  of  reftraint  (hall  be  in  any  wife 
prayed,  granted,  admitted    or   allowed,    nor  any    more 

^  than  one  imparlance ;  and  if  any  perfon  Ihall,.  after  no- 

j  tice  that  the  adion  depending  is  grounded  upon  the  faid 
ftatute,  caufe  or  procure  any  adion  at  the  Common  law 

I  grounded  thereon  to  be  flayed  or  delayed  before  judgment, 
by  colour  or  means  of  any  order,  warrant,  power  or  au- 
thority, fave  only  of  the  court  wherein  fuch  aaion 
fliall  be  depending;  or  after  judgment  fliall  caufe  or' 
procure  the  execution  to  be  flayed  or  delayed  by  colour 
or  means  of  any  order,  warrant,  power  or  authority, 
fave  only  by  writ  of  error  or  attaint,  that  then  the  faid 
perfon  or  perfons  fo  oiFending  fliall  incur  a  pramunire. 
It  is  faid,  that  the  firfl  branch  of  this  laft  claufe,  "re- 

j  lating  to  the  delay  of  caufes  of  this  kind  before  judg- 

I  ment,  not  only  extendeth  to  the  Privy  Council,  Chan- 
cery, Exchequer-chamber,  and  the  like,  but  alfo  to  thofe 
who  ftiall  procure  any  warrant  from  the  King  for  fuch 
purpofe ;  and  it  is  faid,  that  the  latter  branch,  relating 
to  the  delaying  of  execution  after  judgment,  extendeth 
even  to  the  judges  of  the  court  where  the  caufe  is  depen- 
ding.    3  In/i.  183. 

But  it  is  provided,  feSf.  6.  «  That  no  declaration  in 
the  ftatute  mentioned,  fliall  extend  to  any  letters  patents 
and  grants  of  privilege  for  the  term  of  fourteen  years  or 
under,  of  the  fole  working  or  making  of  any  manner 
of  new  manufadures  within  this  realm,  to  the  true  and 
firft  inventor  and  inventors  of  fuch  manufadluxes,  which 
others,  at  the  time  of  making  fuch  letters  patents  and 
grants,  fliall  not  ufe ;  fo  as  alfo  they  be  not  contrary  to 
the  law,  nor  mifchievous  to  the  flate,  by  raifing  prices  of 
commodities  at  home,  or  hurt  of  trade,  or  generally  in- 
convenient ;  the  faid  fourteen  years  to  be  accounted  from 
the  date  of  the  firft  letters  patents,  or  grant  of  fuch  pri- 
vilege, but  that  the  fame  fliall  be  of  fuch  force,  as  they 
(hould  be  if  the  faid  aft  had  never  been  made,  and  of 
none  other. 

It  hath  been  refolved,  that  no  new  invention  concer- 
ning the  working  of  any  manufadure,  is  within  the 
meaning  of  this  exception,  unlefs  it  be  fubftantially 
new,  and  not  barely  an  additional  improvement  of  an 
old  one.     3  In/i.  184. 

Alfo  it  hath  been  holden,    that   a  new  invention  to 

do  as  much  work  in  a  day  by  an  engine,  as  fornerly 
ufed  to  employ  many  hands,  is  not  within  the  faid  ex- 
ception ;  becaufe  it  is  inconvenient  to  turn  fo  many  la- 
bouring men  to  idlenefs.     3  /«/?.  184. 

Alfo  it  feems  clear,  that  no  old  manufadure  in  ufe  be- 
fore, can  be  prohibited  in  any  grant  of  the  fole  ufe  of 

any  fuch  new  invention.     3  InJi.  184. 

It  is  further  provided,  fe£i.  7.  "  That  nothing  in  the 
faid  aft  contained  (hall  extend  to  any  grant  or  privileae 

power  or  authority  whatfoever,  before  the  faid  ?£t  madc| 

granted,  allowed  or  confirmed  by  any  aft  of  parliament) 

fo  long  as  the  fame  (hall  continue  in  force. 

Provided  alfo,  fe£f.  9.  «'  That  nothing  in  the  faid  aft 

containsd  (hall  be  in  any  wife  prejudicial  to  any  city, 

borough 
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borough  or  town  corporate  within  this  realm,  conreining 
any  grains,  charters,  or  letters  patents  to  them  made,  or 
concerning  any  cuftom  ufed  by  or  within  them,  or  unto 
any  corporations,  companies  or  feliowfhips  of  any  art, 
trade,  occupation  or  myftery,  or  to  any  companies  or 
focieties  of  merchants  wiihin  this  realm,  ereifled  for  the 
maintenance,  enlargement  or  ordering  of  any  trade  or 
merchandife,  but  that  the  fame  charters,  cu.'ioms,  cor- 
porations, ^c.  and  their  liberties  and  immunities  fliall  be 
of  fuch  force  and  efFeif,  as  they  were  before  the  making 
of  the  faid  aft,  and  of  none  other ;  any  thing  before  in 
the  ("jid  aft  contained, to  the  contrary  In  any  wife  not- 
withftanding. 

And  it  is  further  provided,  feSi.  lo.  "  That  nothing 
in  the  faid  afl  contained  (liall  extend  to  any  letters  patent?, 
or  grants  of  privilege  concerning  printing,  nor  to  any 
commifTion,  grants,  or  letters  patents  concerning  the 
digging,  making  or  compounding  of  fait  petre  or  gun- 
powder, or  the  calling  or  making  of  ordnance,  or  (hot 
for  ordnance;  nor  to  any  grant  or  letters  patents  of  any 
office,  eieiSed  before  the  making  of  the  faid  ftatute,  and 
then  in  being  and  put  in  execution,  other  than  fuch 
offices  as  had  been  decried  by  proclamation  ;  but  that  all 
fuch  "rants,  bfc.  fliall  be  of  the  like  force  and  efTefl,  and 
no  other,  as  if  the  faid  aft  had  never  been  made. 

But  it  is  enadfed  by  16  Car.  I.  cap.  21.  "  That  it 
(hall  be  lawful  for  all  perfons,  as  well  ff  rangers  as  natural- 
born  fubjeils,  to  import  any  quantities  of  gunpowder 
whatfoever,  paying  fuch  cuftoms  and  duties  for  the  fame 
as  bv  parliament  fliall  be  limited  ;  and  that  it  (hall  be 
lawful  for  all  his  Majefty's  fubjcdls  of  this  his  realm  of 
England,  to  make  and  fell  any  quantities  of  gunpowder  at 
his  pleafure,  and  alfo  to  bring  into  this  kingdom  any 
quantities  of  falt-petre,  brimltone  or  any  other  materials 
■for  the  making  of  gunpowder;  and  that  if  any  perfon 
(hall  put  in  execution  any  letters  patents,  proclamations, 
ediff,  aft,  order,  warrant,  reflraint,  or  other  inhibition 
whatfoever,  whereby  the  importation  of  gunpowder,  falt- 
petre,  brimftone,  or  other  the  materials  afore  mentioned, 
(hall  be  any  ways  prohibited  or  reftrained,  he  ftiall  incur 
a  priemunire. 

Ar,d  it  is  further  provided  by  the  faid  flatute  of 
21  "jac.  I.  ccp.  3.  fe^.  I  r,  12.  "  That  nothing  in  the 
faid  aft  contained,  (hall  extend  to  any  commiflion  or 
grant  concerning  the  digging,  compounding  or  making 
of  allum  or  allum  mines,  ^f.  nor  concerning  the  licen- 
fin!i  of  the  keeping  of  any  tavern  or  felling  of  wines,  to 
befpent  in  the  manfion-houfe,  or  other  place  in  the  te- 
nure or  occupation  of  the  party  felling  the  fame  ;  and  a 
further  provifion  is  made  in  the  latter  part  cf  the  ftatute, 
for  fome  particular  grants  to  particular  corporations  and 
perfons,  as  Newcajlle  upon  Tyne,  i^c.  ' 

B'lt  it  is  faid,  that  the  faid  claufe  relating  to  allum 
was  needlefs ;  becaufe  all  fuch  mines  belotig  of  courfe  to 
the  perfons  in  whofe  grounds  they  are,  and  therefore  no 
privilege  concerning  them  can  be  granted  but  in  the 
King's  own  ground.      3  Injl.  185. 

Charters  for  the  fole  making  of  brandy,  ^c.  made  void, 

2  fF.l^  M.  ft.  2.    C.  9.  fea.  12. 

i!l50Uftcr,  ( Monjirum,)  A  monfter  born  within  lawful 
rnatrimony,  that  hath  not  human  (hape,  cannot  purchafe, 
much  lefs  detain  any  thing ;  but  if  he  have  human  fliape, 
he  may  be  heir,  though  he  may  have  fome  deformity  in 
any  part  of  his  body.     Co.  Lit.  7.     Cowell,  edit.  1727. 

A  monfler  (hewn  for  money  is  a  mifdemeanor.  2  Chan. 
Ca.  110.  7V/«.  2^  Car.  2.  Harring  v.  IValrond.  It  was 
a  child  that  had  four  legs  and  four  arms  and  two  heads 
and  but  one  belly,  where  the  two  bodies  were  conjoined  ; 
the  child  died  and  was  embalmed  to  be  kept  for  fliew, 
but  was  ordered  by  Lord  Chancellor  to  be  buried  in  a 
week.     Ibid. 

S0On[lranS  UC  B^Oit,  Is  as  much  as  to  fay,  \\\t  jJmving 
cf  right  ;  in  a  legal  fenfe  it  denotes  a  v/rit  ifTuirg  out  of 
Chancery,  for  the  fubjeft  to  be  reftored  to  lands  and  te- 
nements, which  he  fiiews  to  be  his  right,  though  by 
office  found  to  be  in  the  pofTeffion  of  another  lately  dead  ; 
bv  which  office  the  King  is  intitled  to  a  chattel,  free- 
hold or  inheritance  in  the  faid  bnds.  And  this  m'.nflran'. 
I 
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de  droit  is  given  by  the  ftatiites  34  Ed.  3.  cap.  14.  am! 
lb  Ed.  3.  13.  See  Stami'lf.  Preerog.  cap.  I  1.  and  Brooke, 
tit.  Petition,  and  Ca.  4  Rep.  fol.  44.  Csfe  of  the  IVar- 
dcns  and  Commonalty  of  Sadler s.     See  2Era\3Crft. 

SponilranS  CC  'fatt0  on  rCCOlDS,  Shezumg  cf  deeds  or 
recordi  is  thus ;  Upon  an  aftion  of  debt  brcuoht  upon 
an  obligation,  after  the  plaintiff  hath  detlared,  he  ought 
to  (hew  his  obligation  ;  and  fo  it  is  of  records.  And.  the 
difference  between  monftrans  de  fait  and  oyer  de  fails,  is 
this  ;  he  that  pleads  the  deed  or  record,  or  declares  upon 
it,  ought  to  (hew  the  fame  ;  and  the  other,  againft  whom 
fuch  deed  or  record  is  pleaded,  may  demand  oyer  of  the 
fame.      Cnvell,  edit.  1727. 

SponftcallEriint,  Is  a  writ  that  lies  for  the  tenants  in 
ancient  demefne,  being  diftrained  for  the  payment  of  any 
toll  or  impofition,  contrary  to  their  liberty  which  they  do 
or  fliould  enjoy.     See  jEInttCnt  DCntCfnE. 

Spoufttunr,  Is  fometimes  taken  for  the  box  in  which 
relicks  arc  kept.  Ite>n  unum  monftrum  cum  ojfibus  St. 
Petri,  (sfc.  Monaft.  3  torn.  pag.  173.  Alorftrum  is  alfo 
taken  for  what  we  call  corruptly  muftering  foldiers. 
Cowell,  edit.  1727. 

^OlUlj,  {Menfts,  in  Saxon  monath,)  Is  a  fpace  of  time, 
containing  by  the  week  28  days,  by  the  calendar  fome- 
times 30,  fometimes  31.     See  Co.  lib.  6.  fol.  61,  and 

iaalcnnac  moutlj. 

^OntrofC,  A  duty  of  two  penies  Scots  upon  beer  there. 
6  Geo.  I.  c.  7.     7  Geo.  2.  c.  5. 

Sl5onttniEUt,  An  heir  may  bring  an  aftion  againft  oni 
who  injures  the  monument,  &c.  of  his  anceftor :  Ani 
the  coffin  and  (hroud  of  a  deceafed  perfon  belong  to  th 
executors  or  adminiftrators ;  but  the  dead  body  belonget 
to  none.      3  Inft.  202,  203. 

£|900^,S.  The  lord's  bailiffs  in  the  T/le  of  Man,  wf 
fummon  the  courts  for  the  feveral  /headings,  are  call( 
moors,  and  every  moor  has  the  like  office  with  our  bail 
of  the  hundred.    See  King's  Defcription  of  the  Ifte  of  Man 

S1900t,    (Mota,   curia,  placitum,  conventus,    from  t!  . 
Saxon  gemote,  conventus,  which  may  be  deduced  from  t  t 
Saxon  motian,  placilare)  Is  a  term  well  underftood  in  t 
inns  of  court,  to  be  that  exercife  or  arguing  of  cafi ' 
which  young   ftudents  perform  at  appointed  times,  t 
better  to  enable   them   for  praftice  and   the  defence 
clients  caufes.     The  place  where  moot-cafes  were  argue 
was  anciently  called  a  moot-hall.     In  the  inns  of  coui 
there  is  a  bailiff  or  furveyor  of  the  moots  yearly  chofcn  I 
the  bench,  to  apfoint  the  m;ot-men  for  the  inns  of  Cbi 
eery,  and  to  keep  account  of  performance  of  exerci( 
both  there,  and  in  the  houfe.     See  Orig.  JudiclaUs,J\ 
212. 

$3900ta  ranum,  A  pack  of  dogs.     Cowell,  edit.  171; 

SpoOtmeU,  Are  thofe  that  argue  readers  cafes  (calk 
alfo  moot-cafes)  in  the  houfes  of  Chancery,  both  in  tern 
time,    and   alfo   in   vacations.      Coke's  Rep.    3  par, 
Proasmio. 

t©Oia,  A  moor,  or  more  barren  unprofitable  grour 
than  marfli.  I  In/1,  fol.  5.  a.  'Tis  derived  from  ti 
Saxon  mor,  i.  e.  mons.  It  fignifies  alfo  marfnland.  S 
^O^OftlS,  Vfque  ad  mor  am,  i.e.  Muccofam  13  humidc 
planitiem.     Monatl.   2  torn,   pag.  50,  52. 

S190^a,  A  heath.    Item  de  pannagio,  herbagio,  i^c.  &  • 
omnibus  exitibus  bofcorum,   morarum,  i^c.     Fleta,  lib. 
cap.  7  r. 

SP0ia;=nillira,  A  watry  or  boggy  moor ;  for  fuch 
Lancafnre  they  call  moffes  to  this  time.  Morejfa  is  al 
ufed  in  the  fame  fenfe.     Mon.  Ang.  3  part.  70.  a. 

(©Ojafur,  or  SDcmOjattli;  in  lege,  Signifies  as  mm 
as  he  demurs  ;  becaufe  the  party  goes  not  forward  in  pie 
ding,  but  refts  or  abides  upon  the  judgment  of  t 
court  in  this  point,  who  deliberate,  and  take  time  to  a 
gue  and  advife  thereupon.  Whenfoever  the  coun 
learned  of  the  party  is  of  opinion,  that  the  count  or  pi 
of  the  adverfe  party  is  infufficient  in  law,  then  he  demi 
or  abides  in  law,  and  refers  the  fame  to  the  judgment 
the  court.      Coie   on    Littleton,  fol.   yi.i.      See    JC 

nuirrcr. 

apD;!Cttim,  Was  a  fort  of  brown  cloth,  mentioned 
Matt.  Piirif.  anno  1258.  with  which  they  made  caps. 
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^O^jaUgUta,  (from  the  Saxon  morgen,  the  morning, 
and  gifan,  to  give,)  The  gift  on  the  wedding-day.  Si 
fpsnfa  virum  fuum  fuperv'ixtrit,  dot  em  i3'  maritalionem  fuam, 
tartarum  inf&umentis,  vel  tejiium  exhibilicnibiis  ei  Iradilam, 
»irpetiialifer  hdbetit  &  morg3nginam  fuam.  £L.  Hen.  I. 
cap.  70.  /.  e.  her  dower.  In  fome  books  'tis  writ  mor- 
rane^iba.  In  Leg.  Canuti  apud  Rrcmpton,  'lis  writ  mor- 
70gifa,  cap.  99.  In  Leg.  H.  I.  cap.  11  £f?  70.  'tis  mor- 
ranglva.  h  fignifii's  literally  dcntim  viatutinale ;  and  it  Is 
iivhat  we  now  call  dozvry  ir.omy,  or  that  gift  the  hufband 
Srefents  to  his  wife  on  the  wedding-day,  from  the  Sjxon 
jiorgen.,  aurora.,  and  givan,  dare;  and  was  ufually  the 
fourth  part  of  his  perfonal  cftate;  not  here,  but  amonoft 
^he  Lombards.  Du  Cange.  Cowell,  edit,  j-jz-j. 
I  ^Oliatn,  Is  all  one  in  fignification  with  the  French 
msrior,  i.  cajps,  a  head-piece,  and  that  fcems  to  be  de- 
lived  from  the  Italian  rr.orior.e.  Stat.  4  C>  5  /*.  i:^  '>!. 
ap.  1.   now  called  a  pot. 

jpojtna,  Murrain  ;  an  infedtious  diftemper  in  cattle. 
VInina  alfo  fignlfies  the  wool  of  fick  fbcen,  and  thofc 
ead  with  the  murrain.      FIcta,   lib.  2.   c.  79.   psr.  6. 

foiling,  or  £r)3lrt:ug,  Is  that  wool  taken  .-^rom  the 
tin  ol  a  dead  fheep,  either  dying  of  the  rot,  or  killed. 

Ed.  4.  2.  fcf  3.     27  H.  6.  2.     This  is  written  morkin, 

Jac.  18.  mcrling  or /korltng,  3  Ed.  ^.  i.  and'  i^Car.  2. 
8.     See  ^Ipiltr.g. 

^CJOfltS.  ^Sec  $p3:a.  /«  viis  &  far.ltls  per  vallem 
'tandam  morofam  i^  aqucfam.  Monaft.  i  torn.  pa". 
48. 

^Ifc!h:tn  tcrrac,  A  fmall  parcel  or  bit  of  land.— 
V  unum  morfellum  terras  juxta  horreum  fuurn.  Charta 
i  H.  3.  par.  foL  m.  33. 

^ClfcKllS  trrrae,  a  fmall  parcel  of  land.  Matt, 
'^'^'f-  P^S;-\Z^-  and  Min.  A>igl.   1  torn.  fag.^Z. 

^BJtartlim,  A  light  or  paper  kt  in  churches,  to  burn 
)ffibly  over  the  graves  or  ftrines  of  the  dead.  Cowell, 
'it.  \'ji-'j. 

#0}t-  u'anrcftM.    See  jgfitfe  of  mojt  D'anccffo?. 

45CUgagC,   (Mortgagium,    vel   mirtuum  -vadium,)    Is 

impounded  of  two  French  words,    viz.   mort,  i.  mors 

"•  g^S'''>  '•  Pk""^-)  and  Signifies  a  pawn  of  land  or  tene- 

ent,  or  any  thing  immoveable,  laid  or  bound  for  money 

rrQwed,  to  be  the  creditor's  for  ever,  if  the  money  be 

•t  paid  at  the  day  agreed  upon  ;  and  the  creditor  holding 

id  and  tenement  .upon    this    bargain,   is  called  tenant 

mortgage.     Of  this  v/e  read  in  the  Grand  Cujlumary 

Normandy,    cap.   11 2.    which  fee.      Glanvi/l  hkewKe, 

:  10.  cap.  6.   defineth  it  thus  ;   Mortuum  vadium  dieitur 

ud,  cujus  fruSus  vel  rcdditus  interim  percepti  in  nulla  fe 

"juietant.      So    fhat   it   is  called  a   dead  gage,    becaufe 

hatfoever  profit  it  yieldeth,  yet  it  rcdee.Tieth  not  itfelf 

yielding  fuch  profit,  e.xcept  the  whole  Turn  borrowed 

paid   3t  the  day.      Sec    Skene  de  verb,  fignif.    verbo 

'trtgage.     He  that  pledgeth  this  pawn  or  gage,  is  called 

f  mortgagor,  and  he  that  taketh  it  the  mortgagee.  U'.-fl 

mbol.  part  2.   ///.  Fines,  feSl.  145.      This,  if  it  contain 

ceflive  ufury,    is  forbidden   by   37  H.  8.  cap.  9.      But 

Is  called  mortgage,  becaufe,  if  the  money  is  not  paid  at 

e  day,  the  lar.d  moritur  to  the  debtor,  and  is  forfeited 

the  creditor,     Couiell,  edit.  1727. 
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I  1.  Of  the  original  and  fever al  kinds  of  mortgages. 

2.  mat  fiiall  be  deemed  a  mortgage,  or  an  e/late  re- 
mable ;  and  of  the  difiina  inter ejh  of  mortgagor  and 
irtgogee. 

3.  Of  the  equity  of  redemption  and  fcrechfure  j  and  of 
\t  manner  of  redeeming  and  foreclofing. 

».  Of  the  original  and  fcveral  kinds  of  mortgages. 

I  The  notion  of  mortgaging  and  redemption  feems  to  be 
Jewifh  extra£tion,  and  from  them  derived  to  the 
rteks  and  Romans  ;  the  plan  of  the  Mofaick  law  con- 
tuses a  juft  and  equal  agrarian,  that  the  lands  may 
'!itinue  in  the  fame  tribes  and  families,  and  the  people 
ight  not  be  diverted  by  any  exotick  afls  and  inventions 
=n3  the  exerc.fe  of  agriculture,  in  which  innocent  em- 
ayjcent  they  were  to  be  continually  educated  ;  and 
Vol.  II.  N".  106. 


therefore  whoever  were  compelled  by  want  to  fell,  cbuld 
transfer  no  eftate  in  the  lands,  farther  than  to  the  next 
general  jubilee,  which  returned  once  in  50  years;  where- 
fore they  computed  till  the  jubilee,  that  according  to  the 
diftance  from  thence,  fuc!  ms  the  intereft  that  could  be 
transferred  to  the  buyer;  ut  the  vendor  had  power  at 
any  time  to  redeem,  payin^  the  value  of  the  lands  to  the 
jubilee;  but  tho'  he  did  not  redeem  it  at  the  year  of  ju- 
bilee, yet  the  lands  came  back  again  free  to  the  vendor 
and  his  heirs.     Cumaus  II,  12. 

Bat  our  notion  of  mortgaging  and  redemption  feems  to 
have  come  more  immediately  from  the  Civil  law,  and 
therefore  it  will  be  necefTary  herein  to  confider  the  di- 
itinaions  in  that  law  between  pledges  and  thinas  hypo- 
thecated. 7w/?/«.  592.  '" 
^  The  pignus  or  pledge  was,  when  any  thing  was  obliged 
.or  money  lent,  and  the  po/Teffion  paffcd  to  the  creditor. 

The  hypothcca  was,  when  the  fhing  was  obliged  for 
money  lent,  and  the  poffeffion  remained  with  the  debtor. 
Now  m  cafe  of  goods  pignorated,  the  creditor  was  obliged 
to  the  fame  diligence  in  keeping  them,  as  he  ufed  about 
his  own  ;  fo  that  if  the  goods  were  lofl  by  the  negligence 
of  the  creditor,  an  aftion  lay  as  for  a  depofit ;  for  the 
property  being  transferred  to  the  creditor  for  a  particular 
,  purpofe,  he  was  to  keep  them  as  his  own.     See  ffiatb 

If  the  debtor  did  not  redeem  the  thing  pledged,  the 
creditor  was  to  foreclofe  the  redemption  of  the  debtor ; 
and  if  the  money  was  not  paid,  the  creditor  had  his  aaio 
pjgntritia,  or  hypathecaria,  which,  when  he  had  purfued, 
and  obtained  fentence  thereon,  he  might  fell  as  his  own 
property;  but  there  was  this  difference  between  the  aaio 
pignoritia  and  bypothecaria ;  that  the  aUio  pignoritia  was 
only  againfl  the  perfon  of  the  debtor  to  foreclofe  him,  be- 
caufe the  pignus  was  already  in  the  pofTeffion  of  the  creditor; 
but  the  aiiio  bypothecaria  was  tarn  in  rem,  quam  in  per- 
fonam,  and  was  given  ad  pignus  profcquendum  contra  quem- 
ciinque  poffejforem;  becaufe  herein  the  creditor  had  not  the 
pofleffion  of  the  pledge,  but  it  remained  to  the  debtor; 
and  'till  fentence  was  obtained  in  thefe  anions,  the  cre- 
ditor could  not  obtain  the  property  of  the  pledge;  and  if 
the  money  was  paid  before  fentence,  the  pledge  was  fub- 
jea  to  redemption  ;  and  where  the  fame  thing  was  pledged 
to  feweral,  thofe  were  faid  to  be  potiorcs  in  pignore,  to 
whom  the  things  were  firft  hypothecated,  Digeji.  lib'.  20. 
tit.  6.     Corvin.  269,  270,  271. 

If  the  money  was  tendered  or  paid  to  the  creditor,  the 
contraa  of  pignoration  was  diflblved,  and  the  debtor 
might  have  the  pledge  back,  as  a  thing  lent;  fo  that 
feems  to  have  introduced  the  notion  among  us  of  the 
debtor's  right  to  redemption,  and  with  them  the  ufucap- 
tion,  or  the  right  of  prefcripticn,  did  not  extinguifh  the 
pledge,  unlefs  a  ftranger  had  held  it  for  thirty  years,  or 
the  debtor  had  held  it  for  40  years.  Dige/l.  lib.  20. 
tit.  6. 

In  the  feudal  law  the  rule  was,  Fcudalia,  invito  domino, 
aut  agnails,  non  re^e  fuhjiciuntur  hypothecs,  quamvis  fruHus 
poje  ejfe  receptum  £/? ;  and  the  reafon  of  this  rule  was,  be- 
caufe the  feud  was  filled  with  a  tenant  from  the  lord's 
original  bounty,  on  whom  he  depended  for  his  perfonal 
fervice  in  war  and  peace  ;  and  therefore  the  feudary  could 
not  obtrude  a  tenant  on  him  without  his  leave,  who  might 
be  lefs  capable  of  thofe  fervices ;  and  therefore  as  the  te- 
nant could  not  originally  alien  without  licence,  fo  he  could 
not  mortgage.     Corvin.  268. 

But  when  a  licence  of  alienation  was  given  about  the 
time  of  Hen.  3.  and  it  became  a  maxim  in  law,  that  the 
purity  of  a  fee-firople  imported  a  power  of  difpofing  of  it 
as  the  o.vner  pleafed  ;  there  were  two  ways  of  mortgaging 
lands  introduced,  which  Littleton  diftinguiflies  by  the 
names  of  vadium  vivum  and  vadium  mortuum.  a  H  1 
32.     18  Ed.  r,  y      •  ^• 

The  vadium  vivum  is,  where  a  man  borrows  100/.  of 
another,  and  makes  an  eftate  of  lands  to  him,  'till  he 
hath  received  the  faid  fum  of  the  iffues  and  profits  of  the 
lands ;  and  it  is  called  vadium  vivum,  becaufe  neither  the 
money  nor  the  land  dieth;  for  the  lands  are  conftantly 
paying  ofF  the  money,  and  the  lands  are  not  left  as  a  dead 
pledge,  in  cafe  the  money  be  not  paid.  This  feems  to 
5  Q.  be 
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be  the  ancient  way  of  pledging  lands ;  for  tliey  held,  that 
lands  cojld  not  be  hypothecated  ;  and  therefore  they  ufed 
to  fubjeift  the  ufufru£ius^  which  continued  originally  during 
tne  life  of  the  feudary ;  but  when  there  was  a  free  liberty 
given  of  alienation,  then  the  feudary  could  pledge  the 
ufufruHus  of  the  land  at  pkifure  ;  but  becaufe  by  this 
way  of  pledging,  the  lender  received  his  money  by  degrees, 
and  in  fmall  parcels,  which  was  very  troublefome  ;  and 
thofe  that  lend  money  to  ufury,  are  generally  willing  to 
receive  the  whole  in  a  grofs  fum ;  therefore  this  way 
of  pledaing  is  now  out  of  ufe.  Co.  Lit.  205.  See  Madd, 
Formul.  136. 

The  vadium  moriuum  is  fo  called  by  Littleton,  becaufe 
it  is  doubsful,  whether  the  feoffor  will  pay  the  money  at 
the  day  limited  or  not ;  and  if  he  do  not  pay,  then  the 
land,  which  is  but  in  pledge  upon  condition,  for  the  pay- 
ment of  the  money,  is  taken  from  him  for  ever,  and  fo 
dead  to  him  ;  and  if  he  do  pay  it,  then  the  pledge  is  dead 
to  the  tenant  of  the  land.     Lil.feii.  332.     Co.  Lit.  205. 

Of  thefe  mortgages  there  are  again  two  forts;  ifV,  of 
the  freehold  and  inheritance ;  and  2dly,  of  terms  for 
years.     Maddox  318,  319. 

ift.  Of  the  freehold  and  inheritance,  and  here  the  an- 
cient way  was  to  make  a  charter  of  feoffment,  on  con- 
dition, that  if  the  feoffor  or  his  heirs  paid  the  fum  to  the 
feoffee  or  his  heirs,  he  (hould  re-enter  and  re-polTefs ;  and 
fometimes  the  condition  was  contained  in  the  charter  of 
feoffment,  and  fometimes  it  was  defeazanced  by  another 
charter,  as  may  be  feen  in  the  old  forms.  Maddox  318, 
319. 

For  as  a  man  might  annex  a  condition  to  his  feoff- 
ment, for  cujus  eft  dare,  ejus  efl  difponere,  fo  he  might 
annex  a  condition  by  another  deed,  bearing  date,  and 
executed  at  the  fame  time  ;  for  being  executed  at  the 
fame  time,  it  is  really  but  one  and  the  fame  difpofition, 
queE  incontinentt  ftunt  inejfe  videntur  ;  but  a  defeazance  or 
condition  annexed  after  the  feoffment  executed  comes  too 
late  ;  becaufe  the  livery  coram  paribus  attefting  the  infeu- 
dation,  in  which  there  is  no  condition,  the  tenant  mufl 
hold  the  land  according  to  the  tenure  of  the  inveffiture; 
but  tents,  annuities  or  warranties  that  are  things  execu- 
tory, may  be  defeated  by  defeafances  made  at  the  time  of 
their  creation,  or  any  time  a''ter ;  becaufe  there  is  not 
any  necelTity  of  the  notoriety  of  livery  to  make  an  invefti- 
ture  ;  and  therefore  being  created  by  deed  only,  they  may 
be  defeated  or  deflroyed  by  deed  alone.  Co.  Lit,  226, 
22-/. 

Thefe  forts  of  conveyances  were  fubje£t  to  thefe  mcon- 
venicncies  ;  that  if  the  money  were  not  paid  at  the  day, 
fo  that  the  eftate  became  abfolute,  the  eftate  was  thence- 
forth fubjeft  to  the  dower  of  the  feoffee,  and  all  other 
his  real  charges  and  incumbrances;  for  though  if  the 
feoffor  performed  the  condition,  then  he  might  re-enter, 
and  re-poifefs  himfelf  in  his  former  eftate,  and  confe- 
quently  was  in  above  all  the  charges  and  incumbrances  of 
the  feolfee  ;  yet  if  he  did  not  literally  perfoim  the  condi- 
tion by  payment  of  the  money  at  the  day,  then  the 
cffate  was  legally  fubjed  to  the  charges  and  incumbrances 
of  the  feoffee,  though  the  money  were  afterwards  paid, 
and  the  eftate  reconveyed  to  the  feoffee.     Co.  Lit.  221, 

222. 

But  the  courts  of  equity,  as  they  grew  in  power,  have 
fet  this  matter  right,  and  have  maintained  the  right  of 
redemption,  not  only  againft  tenant  in  dower,  and  the 
pcrfons  who  come  in  under  the  feoffee,  but  even  againft 
the  tenant  by  the  curtefy,  and  lord  by  efcheat,  that 
are  in  the  poji ;  becaufe  the  payment  of  the  money 
doth,  in  the  confideration  of  equity,  put  the  feoffor  in 
Jlatu  quo,  fince  the  lands  were  originally  only  a  pledge 
for  the  money  lent.      Hard.  465, 

As  to  mortgages  by  way  of  creating  terms,  this  was 
formerly  by  way  of  demife  and  re-demife.  As  for  ex- 
ample ;  A.  borrowed  money  of  B,  thereupon  J.  would 
demife  the  lands  to  B.  for  a  term  of  500,  l^c.  years 
abfolutely,  with  common  covenants  againft  incum- 
brances, and  for  farther  affjrance,  and  then  B.  would 
the  day  after  re-demife  to  A.  for  499  years,  with  con- 
dition, to  be  void  on  non-payment  of  the  money  at  the 
day  to  come ;  this  manner  of  mortgaging  came  in  af- 
t 
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ter  the  21  H.  8.  for  falfifying  recoveries,  when  there 
was  a  fixed  intereft  fettled  in  terms  for  years ;  and  was 
efteemed  beft  for  the  mortgagor,  to  avoid  all  manner 
of  pretenfion  from  the  incumbrances  and  dower  of  the 
feoffee  in  mortgage  ;  and  was  reputed  beft  for  the 
mortgagee,  to  avoid  the  wardfhip  and  feudal  duties  of  the 
tenure,  and  was  only-  inconvenient  in  this ;  that  if  the 
fecond  deed  were  loft,  there  appeared  to  be  an  abfolute 
term  in  the  mortgagee.     3  Bac.  Jhr.  633. 

And  this  is  now  the  common  method,  viz,  by  a  de- 
mife of  the  land  for  a  term,  under  a  condition  to  be  void 
on  the  payment  of  the  mortgage  money  and  intereft; 
and  a  covenant  is  inferted  at  the  end  of  fuch  deeds,  that 
till  the  default  (hall  be  made  in  the  payment  of  the 
money,  that  the  mortgagor  (hall  receive  the  rents,  ifliies 
and  profits  without  account.     3  Bac.  Air.  633. 

This  has  been  ruled  to  create  a  tenancy  at  will  to  the 
mortgagor  J  but  if  the  mortgagor  dies,  the  tenancy  « 
will  is  determined  till  there  is  a  receipt  of  intereft  from 
the  heir,  which  feems  to  make  him  alfo  tenant  at  will  to 
the  mortgagee.     Raym.  147. 

But  now  the  laft  and  beft  improvement  of  mort- 
gages feems  to  be,  that  in  the  mortgage  deed  of  a  term 
for  years,  or  in  the  alTignment  thereof,  the  mortgagor 
(hould  covenant  for  himfelf  and  his  heirs,  that  if  default 
be  made  in  the  payment  of  the  money  at  the  day,  that 
then  he  and  his  heirs  will,  at  the  cofts  of  the  mortgagee 
and  his  heirs,  convey  the  freehold  and  inheritance  of  the 
mortgaged  lands  to  the  mortgagee  and  his  heirs,  or  to 
fuch  perfon  or  perfons  (to  prevent  merger  of  the  term) 
as  he  or  they  (hall  direct  and  appoint ;  for  the  reverfion, 
after  a  term  of  50  or  100  years,  being  little  worth,  and 
yet  the  mortgagee  for  want  thereof  continuing  but  a  ter- 
mor, and  fubjedl  to  forfeiture,  i^c,  and  not  capable  0 
the  privileges  of  a  freeholder  ;  therefore  where  the  mortga 
gor  cannot  redeem  the  land,  'tis  but  reafonable  the  mort 
gag.;e  (hould  have  the  whole  intereft  and  inheritance  o 
it,  to  difpofe  of  as  abfolute  owner.     3  Bac,  Air.  633, 

2.  If^at  Jhall  be  deemed  a  mcriffage,  or  an  ejlate  redm 
able  ;  and  of  the  di/lmii  inttrejis  ef  mortgagor  and  morl 
gagee. 

Herein  we  may  obferve  In  general,  that  whatever  claul 
or  covenants  there  are  in  a  conveyance,  tho'  they  fee 
to  import  an  abfolute  difpofition  or  conditional  purchaii 
yet,  if  upon  the  whole,  it  r^ppears  to  have  been  theii 
tenti^n  of  the  pirties,  that  fuch  conveyance  (houid^on 
be  a  mortgage,  or  pafs  an  eftate  redeemable,  a  court 
equity    will   always   conftrue   it   fo.      I  Vern.  183,  26i 

394- 

As  where  the  condition  of  a  mortgage  is,  that, 
mortgagor  (hould  redeem  during  his  life,  or  that 
mortgagor  and  tlie  heirs  of  his  body  (hould  redeem,  yn 
equity  will  admit  the  general  heir  of  fuch  mortgagor  t 
a  redempcicn  ;  becaufe  this  can  be  no  purchafe,  fine 
there  is  a  claufe  of  redemption  ;  and  when  the  land 
originally  only  a  pledge  for  money,  if  the  principal  aoi 
intereft  be  offered,  the  land  is  free  ;  and  it  would  l 
very  hard,  that  it  (hould  be  in  the  power  of  the  fcrive 
ner,  or  griping  ufurer,  by  fuch  i.Tipertinent  reftridlioiw 
to  elude  the  juftice  of  the  court,  i  Fern,  33,  190. 
Chan.  Ca.  147.  S.  C.  Howard  ver.  Harris, 

But  if  a  man  borrows  money  of  his  brother,  and  agrei 
to  make  him  a  mortgage,  and  that  if  he  has  no  HTt 
male,  his  brother  (hould  have  the  land  ;  fuch  an  agree 
ment  made  out  by  proof,  will  be  decreed  in  equity, 
Vern.  193,  per  North  Lord  Keeper. 

A.  in  confideration  of  looo/.  made  an  abfolute  COr 
veyance  to  B.  of  the  reverfion  cf  certain  lands  after  tw 
lives,  which,  at  that  time,  were  worth  little  more;  ai 
by  another  deed  of  the  fame  date,  the  lands  are  made  n 
deemable  any  time  during  the  life  of  the  grantor  onl; 
on  payment  of  1000  /.  and  interefl ;  A.  died,  not  havir 
paid  the  money  ;  and  it  was  held  by  my  Lord  K.  Nttttn^ 
ham,  that  his  heir  might  redeem,  notwithftanding  th|' 
reftridfive  claufe,  and  that  it  was  a  rule,  once  a  mortg 
and  always  a  mortgage,  and  that  B.  might  have  comp 
led  A.  to  redeem  in  his  life-  time,  or  have  foredofed  his 
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)uton  a  re-heaiing,  Lord  K.  North  reverfed  the  decree  on 
he  circumftance  of  this  cafe  ;  for  it  appeared  by  proof, 
hat  ^.  had  a  kindnefs  for  B.  and  that  he  married  his 
tinfwoman,  wliich  made  it  in  the  nature  of  a  marriage 
ettlement ;  he  likewife  held,  that  B.  could  not  have 
:orapel!ed  A.  to  redeem  during  his  life,  which  made  it 
he  more  ftrong.  i  Vern.  7,  214,  232.  Newcomb  ver. 
3onham.  2  Fent.  364.  S.  C.  where  it  is  faid,  that  Lord 
'North's  decree  was  affirmed  in  the  houfc  of  Lords. 

HA.  mortgage  lands  xoB.  worth  15/.  per  annum,  for 
•curing  200  /.  and  at  the  fame  time  B.  enters  into  a  bond 
onditioned,  that  if  the  200  /.  and  intereft  is  not  paid  with- 
a  a  year,  then  he  to  pay  to  A.  his  executors  or  admi- 
iftrators,  the  further  fum  of  78  /.  in  full  for  the  purchafe 
f  the  premifles,  i^c.  and  A.  dies  within  the  year,  and 
he  money  is  paid  the  next  day  after,  the  mortgage  is  for- 
:ited  to  his  adminiflrator ;  yet  A.'s  heir  may  redeem, 
aying  the  200/.  and  likewife  the  78/.  that  was  paid 
)  the  adminiftrator.  i  Vern.  488.  Jl^illet  ver.  JP^tnnel. 
i  So  where  A.  for  550/.  made  an  abfolute  affignment  of 
church  leafe  for  three  lives  to  B.  and  B.  by  writing 
nder  his  hand  agreed,  that  if  A.  paid  600  /.  at  the  end 
■  the  year,  B,  would  convey;  B.  died,  leaving  C.  his 
n  and  his  heir }  two  of  the  lives  died,  and  the  leafe 
as  twice  renewed  by  C.  and  his  father ;  and  though  it 
as  near  twenty  years  fince  the  conveyance  was  made, 
:t  the  Mafter  of  the  Rolls  decreed  a  redemption  on 
lyment  of  550  /.  and  the  two  fines.  2  Vern.  84. 
ianlove  v.  Ball. 

A.  lends  money  to  B.  to  carry  on  certain  buildings, 
id  takes  a  mortgage  from  him  to  fecure  1600  i.  with 
tereft ;  and  by  another  deed  executed  at  the  fame 
Tie,  takes  a  covenant  from  B.  that  he  {hould  convey  to 
m,  if  he  thought  fit,  ground-rents  to  the  value  of 
100  /.  at  the  rate  of  20  years  purchafe ;  and  on  a  bill 
ought  to  redeem,  the  Mafler  of  the  Rolls  decreed  a 
demption  on  payment  of  principal,  intereft  and  cofts, 
ithout  regard  to  that  agreement,  but  fet  afide  the  fame 
unconfcionable ;  for  a  man  (hall  not  have  intereft  for 
i  money,  and  a  collateral  advantage  befides  for  the  loan 
it,  or  clog  the  redemption  with  any  bye- agreement. 
Vern.  520.  yenn'ings  v.  Ward. 
But  though  thefe  and  fuch  like  reftriflions  are  relieved 
ainft,  to  make  them  anfwer  the  primary  intention  of 
e  parties  ;  yet  if  A.  on  a  mortgage,  lends  money  at  5/. 
'  cent,  but  agrees  in  the  deed,  that  if  the  money  were 
id  within  three  months  after  it  became  due,  that  he 
3uld  accept  of  4  /.  per  cent,  and  the  mortgagor  neglects 
pay  the  intereft  within  the  time,  equity  will  not  re- 
ve  him,  but  he  muft  pay  5  /.  per  cent,  for  though  the 
urt  relieves  againft  unreafonable  penalties,  yet  this  is 
)t  fo,  for  the  mortgagee  might  have  refufed  to  lend  his 
oney  under  5  /.  per  cent.  Preced.  Chan.  160.  Jory  v. 
ox.     I  P.  W.  653. 

So  if  the  mortgagee  devifes,  that  the  mortgagor  {hould 
!  remitted  part  of  his  mortgage  money,  provided  he 
:ys  the  principal  and  intereft  within  three  days  after  his 
ceafe  ;  if  the  condition  be  not  performed,  the  remit- 
nce  is  loft  ;  becaufe  being  a  voluntary  bounty,  and  not 
dehita  juftitia,  the  party  muft  take  it  as  it  is  limited, 
r  cujus  ejl  dare,  ejus  ejl  difponere  ;  and  the  court  cannot 
lieve  in  this  cafe  after  the  day.  1  Chan.  Ca.  52. 
But  where  in  a  mortgage  there  was  a  provifo,  that  if 
le  intereft  was  behind  fix  months,  that  then  the  intereft 
lOuld  be  accounted  principal,  and  carry  intereft  ;  this 
i  Lord  Cowper  was  decreed  to  be  a  vain  claufe,  and  of 
0  ufe ;  and  he  faid,  that  no  precedent  had  ever  carried 
le  advance  of  intereft  fo  far,  and  that  an  agreement 
lade  at  the  time  of  the  mortgage,  will  not  be  fufficient 
)  make  future  intereft  principal ;  but  to  make  intereft 
rincipal,  it  is  requifite  that  intereft  be  firft  grown  due, 
id  then  an  agreement  concerning  it  may  make  it  prin- 
;pal.  2  Salk.  449. 
The  mortgagor  before  forfeiture,  and  whilft  it  remains 
ncertain,  whether  he  will  perform  the  condition  at  the 
me  limited  or  not,  hath  the  legal  eftate  in  him  ;  alfo  af- 
:r  forfeiture  he  hath  an  equity  of  redemption  ;  fo  that 
s  is  ftill  coofidercd  as  owner  and  proprietor  of  the  eftatej 
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until  the  equity  of  redemption  be  forelofed,  and  therefore 
may  take  Jeafes  or  any  fettlement  thereof,  which  will 
bind  his  equity  of  redemption.  It  is  faid,  that  a  tenant 
in  tail  of  an  equity  of  redemption  may  devife  it  for  pay- 
ment of  debts.      I  Vern.  41.  Turner  v.  Gwim. 

Therefore  if  a  man  mortgages  his  land,  and,  as  is 
ufual,  ftill  continues  in  pofleflion,  and  levies  a  fine,  and 
five  years  pafs,  yet  the  mortgagee  is  not  barred  ;  for  tho* 
the  mortgagee  be  in  reality  out  of  pofleffion,  yet  when 
that  is  done  by  the  confent  of  both  parties,  and  the  na- 
ture of  the  contrad  requires  it  (hould  be  fo  while  the  in- 
tereft is  paid,  it  is  againft  the  original  defign  of  the  con- 
traft,  that  any  a£t  of  the  mortgagor,  except  the  payment 
of  the  money,  (hould  deprive  the  mortgagee  of  his  fecu- 
rity,  and  is  no  lefs  than  fraud,  which  the  law  will  not 
countenance.  1  Sid,  460.  i  Vent,  82.  Carth.  loi, 
414.     2  Keb.  522. 

And  as  the  mortgagor,  being  confidered  only  as  tenant 
at  will  to  the  mortgagee,  cannot,  by  his  aft,  defeat  the 
intereft  of  the  mortgagee,  otherwise  than  by  payment  of 
the  mortgage  money ;  fo  neither  can  the  mortgagee  de- 
feat the  mortgagor  of  his  equity  of  redemption  ;  there- 
fore if  a  mortgagee  in  fee  fufFers  a  recovery,  this,  even 
at  law,  (hall  not  bind  the  mortgagor's  right  of  entry, 
upon  performance  of  the  condition;  but  if  the  mortga- 
gor had  been  a  party  to  the  recovery,  then  his  right  had 
been  bound,  not  only  on  account  of  the  recompence  in 
value,  but  becaufe  he  is  eftopped  by  the  recovery  to  claim 
the  land  againft  the  recoverer  or  his  heirs,  when  he  was 
called  in  before  the  judgment  given  to  defeat  his  title, 
and  could  not  do  it.     Palm.  135.     Cro.  Jac.  593. 

So  if  a  mortgagee  be  difTeifed,  and  the  difl^eifor  levies 
a  fine,  and  five  years  pafs  after  the  proclamations,  tho' 
the  mortgagee  is  hereby  barred,  yet  if  the  mortgagor 
pays  or  tenders  his  money,  he  has  five  years  to  profecute 
his  right,  by  the  fecond  faving  in  the  ftatute  4  Hen.  7. 
cap.  24.  becaufe  his  title  did  not  accrue  'till  payment  of 
the  money.     Plow.  373.  a. 

And  as  the  mortgagor,  'till  the  equity  of  redemption 
be  foreclofed,  is  confidered  as  owner  of  the  land,  it  was 
ruled,  where  a  bill  for  a  redemption  was  brought  againft 
a  mortgagee  in  polTeifion,  and  a  decree  accordingly,  that 
the  mortgagee  before  the  account  taken,  having  pre- 
fented  to  a  church  that  became  void,  (hould  revoke  his 
his  prefentation,  and  prefent  fuch  a  perfon  as  the  mort- 
gagor or  his  vendee  (he  having  contrafled  to  fell)  (hould 
appoint.     Preced.  Chan.  71.      2  Vern.  40 1. 

By  the  7  IV.  £3"  M.  cap.  25.  it  is  enabled,  "  That  no 
perfon  or  perfons  (hall  be  allowed  to  have  any  vote  in 
eledion  of  members  to  ferve  in  parliament,  for  or  by 
reafon  of  any  truft  eftate  or  mortgage ;  unlefs  fuch 
truftee  or  mortgagee  be  in  aftual  pofleflion,  or  receipt  of 
the  rents  and  profits  of  the  fame,  but  that  the  mortga- 
gor, or  cejiui  que  truft  in  pofleflion,  fliall  and  may  vote 
for  the  fame,  notwithftanding  fuch  mortgage  or  truft. 

And  by  the  9  Ann.  cap.  5.  which  requires,  that 
knights  of  the  (hire  (hould  have  600/.  per  ann.  and  every 
other  member  300/.  per  ann.  it  is  enafled,  "  That  no 
perfon  (hall  be  qualified  to  fit  in  the  houfe  of  Com- 
mons, within  the  meaning  of  the  adt,  by  virtue  of  any 
mortgage,  whereof  the  equity  of  redemption  is  in  any 
other  perfon,  unlefs  the  mortgagee  (hall  have  been  in 
pofleflion  of  the  mortgaged  premifTes  for  feven  years  be- 
fore the  time  of  eIe<3ion. 

The  condition  muft  at  law  be  ftriflly  performed, 
otherwife  the  mortgagor  lofes  all  benefit  of  redemption  ; 
but  if  upon  a  mortgage  a  tender  be  made  of  the  money 
at  the  place,  at  any  time  of  the  day  fpecified  in  the  con- 
dition, and  the  mortgagee  refufes,  the  condition  is  faved 
for  ever.  7  Ed.  4.  3.  9  H.  6.  12.  22  H.  6.  37.  47 
Ed.  3.  26.     Plow.  i-j1.     5  Co.  114.     Co.  Lit.  209. 

3.  Of  the  equity  of  redemption  and  forechfure ;  and  of  the 
manner  of  redeeming  and  foreclofing. 

Altho',  after  breach  of  the  condition,  an  abfolute  fee- 
fimple  is  vefted  at  Common  law  in  the  mortgagee ;  yet 
a  right  of  redemption  being  ftill  inherent  in  the  land,  till 
he  equicy  of  redemption  be  foreclofed,  tie  fame  right 
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Ihal!  dcfcend  to  and  is  invefied  in  fuch  perfons  as  have 
a  right  to  ths  land,  in  cafe  there  had  been  no  mortgage 
or  incumbrance  whatfoever  ;  and  as  an  equitable  perfor- 
mance as  effeduaily  defeats  the  intereft  of  the  mortgagee^as 
the  legal  perfoimance  doth  at  Common  law,  the  condition 
flill  hanging  over  the  efhte,  till  the  equity  is  totally  fore- 
clofed  ;  on  this  foundation  it  hath  been  held,  that  a  perfon 
who  comes  in  under  a  voluntary  conveyance,  may  redeem 
a  mortgage  ;  and  tho'  fuch  right  of  redemption  be  inherent 
in  the  land,  yet  the  party  claiming  the  benefit  of  it,  mufl 
not  only  fet  forth  fuch  right,  but  alfo  (hew  that  he  is  the 
perfon  intitled  to  it.  Hard.^tS.  iTiTB.  193.  1  Fern. 
182. 

As  the  heir  at  law  is  regularly  intitled  to  the  benefit  of 
redemption,  he  is  alfo  intiiied  to  the  afnftance  of  the  per- 
fjnal  eflate  of  the  mortgai!,or  for  that  purpofe ;  according 
to  the  doflrine  eftablifhed  in  the  courts  of  equity,  that 
the  perfonal  eftate,  in  the  hands  of  the  executor,  fhali  be 
employed  in  eafe  of  the  heir,  by  whatever  means  the  heir 
becomes  indebted  as  heir;  for  the  perfonal  eltate  having 
received  the  benefit  by  contra(3ing  the  debt,  and  the  real 
confidered  only  as  a  pledge  for  it ;  according  to  the  com- 
mon rule,  ^i  feiitit  commodutn  /entire  debet  i^  onus. 
Free,  in  Chanc.  477. 

And  on  this  foundatiorj  it  hath  been  frequently  held, 
that  if  a  man  mortgage  lands,  and  covenants  to  pay  the 
money,  and  dies,  the  perfonal  eftate  of  the  morigagor 
(hall,  in  favour  of  the  heir,  be  applied  in  exoneration  of 
the  mortgage.     2  Salk.  449, 

Alfo  it  is  held  by  fomc  opinions,  that  this  benefit  (hall 
not  only  extend  to  the  heir  at  law,  or  harei  naius,  but 
alfo  to  an  hares  fa£Jus,  from  a  prefumption,  that  it  is  the 
intention  of  the  teftator,  that  he  (hould  have  all  the  pri- 
vileges of  the  bares  natus  :  And  fome  even  held,  that  an 
ordinary  devifee  (hall  have  this  benefit;  but  as  to  this 
laft  point  it  hath  been  held  othervvife  ;  and  that  if  a  man 
mortgages  his  land,  and  devifes  it  to  J.  S.  or  to  A.  for 
life,  the' remainder  in  fee  to  B.  that  there  the  charge 
doth  pafs  with  the  eftate,  there  appearing  no  intention  of 
the  teftator,  tiiat  he  (hould  have  it  difcbarged.  2  Chan. 
Ca.  84.      I  Fern.  36.     1  Chan.  Ca.  271. 

So  if  the  mortgagor  conve)s  away  the  equity  of  re- 
demption, the  purchafer  (hall  not  have  the  benefit  of  the 
perfonal  eftate,  but  muft  take  it  cum  anere.  2  Salk.  450. 
J  p'ern.  37. 

It  has  likewife  been  held  by  fome  opinions,  that  the 
heir  of  the  mortgagor  (hall  have  the  benefit  of  the  per- 
fonal eftate  to  pay  off  the  mortgage,  tho*  there  be  no  co- 
venant in  the  mortgage-deed  for  the  payment  thereof; 
becaufe  the  mortgage- money  is  a  debt,  whether  there  be 
any  exprefs  covenant  for  the  payment  of  it  or  not. 
2  Salk.  449.  I  Vern.  4^6.  Preced.  CImh.  61,  3  Preced. 
360. 

But  where  a  mortgage  in  fee  was  made  redeemable  at 
Mich.  1702.  or  any  other  Mich,  day  following,  on  fix 
months  notice;  and  there  was  no  covenant  for  payment 
of  the  mortgage-money  ;  it  was  held  by  my  Lord  Chan- 
cellor Cowper,  that  the  mortgagor  having  devifed  his 
perfonal  eftate  to  his  wife  and  daughter,  and  having  du- 
ring his  life  paid  the  intereft  of  the  mortgage,  the  perfonal 
eftate  (hould  not  be  applied  in  eafe  and  exoneration  of 
the  real  eftate,  for  the  benefit  of  the  heir  at  law  ;  for, 
as  he  faid,  here  being  no  covenant  for  paying  of  the  mo- 
ney, there  was  no  contract  at  all  between  them,  neither 
exprefs  nor  implied  ;  nor  would  any  a£lion  lie  againft 
the  mortgagor  to  fubjett  his  perfon,  to  compel  him  to 
pay  this  money ;  but  this  was  in  nature  of  a  conditional 
purchafe,  fubjed  to  be  defeated  on  payment  by  the 
mortgagor,  or  his  heirs,  of  the  fum  ftipulated  between 
them,  at  any  Mich,  day,  at  the  elefliion  of  the  mort- 
gagor, or  his  heirs;  for  here  was  an  everlafting  fubfifting 
right  of  redemption,  defcendible  to  the  heirs  of  the  mort- 
gagor, which  could  not  be  forfeited  at  law  like  other 
mortgages ;  and  therefore  there  could  be  no  equity  of  re- 
demption, or  any  occafion  for  the  affiftance  of  this  court; 
but  the  plaintiffs  might  even  at  law  defeat  the  convey- 
ance, by  performing  the  terms  and  conditions  of  it ;  which 
were  not  limited  to  any  particular  time,  but  might  be 
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performed  on  any  Michaelmas  day,  to  the  end  of  tb 
world  ;  and  fince  here  was  no  covenant  or  conttaft  ei 
ther  exprefs  or  implied,  to  charge  the  perfonal  eftate  0 
the  mortgagor,  he  thought  there  was  no  reafon  to  1?' 
the  load  of  this  debt  upon  that  which  was  given  to  othe 
perfons.     Preced.  Chan.  42'^.     2  Fern.  yoi. 

By    the    flat.   4  iiJ"  5   ^/<  3.  cap.  16.    reciting,  Tha 
great  frauds  and  deceits  are  often  pra<flifed  by  neceffitoy 
and   evil  difpofed  perfons  in  borrowing  of  money,  35, 
giving  judgments,  ftatutes  and   recognizances  priv^teiyl  • 
for   fecuring  the  payment  of  the   faid   money  ;  an4  m 
fame  perfons  do  afterwards  borrow  money  upon  fecitfiu 
of  their  lands  of  other  perfons,  and  do  not  acquaint  M 
latter  lender  thereof  with   the  fame  ;  whereby   fuch,;b|j 
lender  is  very  often  in  danger  to  lofe  his  whole  OUIIm] 
or  forced  to  pay  ofF  the  debts  fecured   by  the  faid.ji|jb] 
ments,  ftatutes  and  recognizances  before  they  can  him 
any  benefit  of  the  faid  mortgages;  and  that  divers  per 
fons  do  many  times  mortgage  tlieir  lands  more  than  once 
without  giving  notice  of  their  fiift  mortgage;  wheteb' 
the  lenders  of  money  upon  fecond  or  after  mortgages>(|i 
often  lofe  their  money  ;  and  are  put  to  great  charges  ii 
fuits   and   otherwife;  for  remedy  whereof  it  is  enafled 
That  if  any  perfon  (hall  borrow  any  money,  or  for  an 
other  valuable  confideration  for  the  payment  thereof  vo 
luntarily  give,  acknowledge,  permit  or   fuffer  to  be  tn 
tered  againft  him  or   them,   one  or  more  judgment  ( 
judgment?,  ;ftat.ute  pr  ftjtutes,  recognizance  or  recogn 
zances,  to  any  perfon  or  perfons,  creditor  or  creditors 
and  i£  the  faid.  borrower  or  borrowers,  debtor  or  debtor 
(hall  afterwards  take  up  or  borrow  any  other  fum  or  fun 
of  money  of  any  other  perfon  or  perfons,  or  for  oth 
valuable  confideration  become  indebted  to  fuch  perfon  ' 
perfons,andfoi;  fecuring  the  repayment  and  difcharge  there 
(hall  mortga:e  his,  her  or  their  lands  or   tenements, 
any  part  thereof,  to  the  fecond  or  other  lender  or  lend< 
of  the  faid  money,  creditor  or  creditors,  or  to  any  oth 
perfon  or  perfons  in  truft  for  or  to  the  ufe  of  fuch  fecoi 
or  other  lender  or  lenders,  creditor  or  creditors,  and  (h 
not  give  notice  to  the  faid  mortgagee  or  mortgagees,  of  ti 
faid  judgment  or  judgments,  Itatute  or  ftatutes,  rec 
nizance  or  recognizances,  in  writing  under  his,  her 
their  hand  or  hands,,  before  the  execution  of  the 
mortgage  or  mortgages ;   unlefs  fuch  mortgagor  or  moj 
gagors,  his,   her  or  their  heirs,  upon  notice  to  him,, 
or  them  given  by  the  mortgagee  or  mortgagees  of  the  {> 
lands  and  tenements,  his,  her  or  their  heirs,  execujjK 
adminiftrators  or  affigns,  in  writing,  under  his,  her 
their  hands  and  feals,  attefted  by  two  or  more  fuffi^je 
witnefTes,  of  any  fuch  former  judgment  or  judgnjgil 
ftatute  or  ftatutes,  recognizance  or  recognizances,  (hi 
within  fix  months  pay  ofFand  difchargethe  faid  judgpip 
or  judgments,  ftatute  or  ftatutes,  recognizance  or  rec£( 
nizances,   and  all  intereft  and   charges  due    thereupo 
and  caufe  and  prcgure  the  fame  to  be  vacated,  or  4i 
charged    by  record  ;    that   then  the  mortgagor  or  raon 
gagors  of  the  faid  lands  and  tenements,  his,  her  or  thfi 
heirs,  executors,  adminiftrators  or  afligns,  (hall  have  I 
benefit  or  remedy  againft  the  faid  mortgagee  or  mortgago 
his,  her  or  their  heirs,  executors,  adminiftrators  orai^n 
or  any  of  them,  in  equity  or  elfewhere,  for  redemptic 
of  the  faid  lands  and  tenements,  or  any  part  thereof;  bi 
the  faid  mortgagee  or  mortgagees,  his,  her  or  their  heir 
executors,  adminiftrators  and  afligns,  fhall  and  may  ho 
and  enjoy  the  faid  lands  and  tenements   for  fuch  efta 
and  term  therein,  as  were  or  was  granted  and  fetthd  1 
the  faid  mortgagee  or  mortgagees  againft  the  faid  mot 
gagor"  or  mortgagors,  and  all  perfon  and  perfons  lawful 
claiming  from,  by  or  under  him,  her  or   them ;  fret 
from  equity  of  redemption,  and  as  fully,  to  all  inten 
and  purpofes  whatfoever,  as  if  the  fame  had  been  pu 
chas'd  abfolutely,  and  without  any  power  or  liberty 
redemption. 

And  it  is  further  enafled.  That  if  any  perfon  (hi 
mortgage  any  lands  or  tenements  to  any  perfon  or  perfor 
for  fecurity  of  any  money  lent,  or  otherwife  accrued 
become  due,  or  for  other  valuable  confiderations ;  and 
the  faid  mortgagor  or  mortgagors  (hall  again  mortgage  t 

he 
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ame  lands  or  tenements,  or  any  part  thereof,  to  any 
jther  perfon  or  perfons  for  valuable  confiderations  (the 
aid  former  mortgage  being  in  force  and  not  difcharged,) 
nd  ftiall  not  difcover  to  the  faid  fecond  or  orher  mort- 
'agee  or  mortgagees,  or  fome  or  one  of  them,  the  former 
nortgage  or  mortgages,  Ln  writing  under  his  or  tlieir 
lands;  that  then,  and  in  thefe  cafes  alfo,  the  faid  mort- 
agor  or  mortgagors,  his,  her  or  their  heirs,  executors, 
dminiftrators  or  affigns,  (hall  have  no  relief  or  equity  of 
edemntion,  a^ainft  the  faid  fecond  or  after  mortgagee  or 
liortgagees,  his,  her  or  their  heirs,  executors,  admini- 
|;rato's  or  affigns,  upon  the  faid  after  mortgage  or  mort- 
[ages;  but  fuch  mortgagee  or  mortgagees,  his,  her  or 
heir  heirs,  executors,  adminiftrators  and  afligns,  (hall 
ind  may  hold  and  enjoy  fuch  more  than  once  mortgaged 
iinds  and  tenements,  for  fuch  eftate  and  term  therein. 
Is  were  or  was  granted  and  conveyed  by  the  faid  mort- 
agor  or  mortgagors,  againft  him,  her  or  them,  his,  her 
:  their  heirs,  executors  or  adminiftrators  refpeJtively, 
eed  from  equity  of  redemption,  and  as  fully,  to  all  in- 
nts  and  purpofes,  as  if  the  fame  had  been  an  abfolute 
irchafe,  and  without  any  power  or  liberty  of  redemp- 
Pfovided  always,  and  be  it  further  enadted  by  the 
ithority  aforefaid,  That,  neverthelefs,  if  it  fo  happen 
ere  be  more  than  one  mortgage  at  the  fame  time  made, 
'  any  perfon  or  perfons,  to  any  perfon  or  perfons,  of  the 
me  lands  and  tenements,  the  feveral  late  or  under  mort- 
gees,  his,  her  or  their  heirs,  executors,  adminiftrators 
a(figns,  (hall  have  power  to  redeem  any  former  mort- 
ge  or  mortgages,  upon  payment  of  the  principal  debt, 
tereft,  and  cofts  of  fuit  to  the  proper  mortgagee  or 
ortgagees,  his,  her  or  their  heirs,  executors,  admini- 
Jators  or  affigns. 

Provided  always.  That  nothing  in  this  zQ.  contained 

nil  be  conftrued,  deemed  or  extended  to  bar  any  widow 

^  any  mortgagor  of  lands  or  tenements  from  her  dower 

d  right  in  or  to  the  faid  lands,  who  did  not  legally  join 

th  her  hufband  in  fuch  mortgage,  or  otherwife  law- 

lly  bar  or  exclude  herfelf  from  fuch  her  dower  or  right. 

It  hath  been  held,   that  if  a  man   mortgages   certain 

ids  to  one  man,  and  mortgages  thofe  lands  with  fome 

\et3  to  another,  tho'  this  feems   to  be  a  cafe  omitted 

^t  of  the  above  ftatute  againft  clandeftine  mortgages; 

j  :  if  it  appears  to  be  a  contrivance  to  evade  it,  as  if  an 

e  or  two  of  land  were  only  added,  this  will  not  exempt 

alfo  a  perfon,  who  will  take  advantage  of  the  ftatute, 

ift  b?  an  honeft  mortgagee;  and  therefore,   if  a  man 

>  ufed   any  fraud   or   pra£tice   in  obtaining  a  fecond 

•rtgage,  he  (hall  not  have  the  benefit  of  the  ftatute. 

^(?r«.  589,  590. 

The  methods  of  redemption  and  foreclofing  being  di- 
ll ory  and  expenfive,  and  inconvenient,  not  only  to  the 
;i)rtgagee  but  alfo  to  the  mortgagor,  the  fame  feem  now 
ijnedied  by  the  7  Geo.  2.  cap.  20.  which  reciting,  That 
^lereas  mortgagees  frequently  bring  actions  of  eje£tment 
f  the  recovery  of  lands  and  eftates  to  them  mortgaged, 
3il  bring  actions  on  bonds  given  by  mortgagors  to  pay 
uney  fecured  by  fuch  mortgages,  and  for  performing  the 
c/enants    therein    contained  ;    and    likewife  commence 
( IS  in  his  Maiefty's  courts  of  equity  to  foreclofe  their 
nrtgagors  from  redeeming  their  eftates;  and  the  courts 
«  law,  where  fuch    ejcflments  are   brought,    have  not 
jwer  to  compel  fuch  mortgagees  to  accept  the  principal 
Dney,  and  interefts,  due  on  fuch  mortgages,  and  cofts, 
<  to  ftay  fuch  mortgagees  from  proceeding  to  judgment 
:J  execution  in  fuch  adtions,   but  fuch  mortgagors  muft 
Iverecourfe  to  a  court  of  equity  for  that  purpofe  ;  in 
')ich  cafe  the  courts  of  equity  do  not  give  relief  until  the 
l,aring  of  the  caufe;  for  remedy  thereof,  and  to  obviate 
ii  objections  relating  to  the  fame,  it  is  ena£ted.  That 
I'm  and  after  the  firft  day  of  Eajhr  term  1734.  where 
iy  action  (hall  be  brought  on  any  bond  for  the  payment  of 
t:  money  fecured  by  fuch  mortgage,  or  performance  of 
I;  covenants  therein  contained  ;  or  where  any  a£tion  of 
•  dinent  (hdll  be  brought  in  any  of  his  Majefty's  courts 
'record   at   WeJirninJIer,  or  in  the  court  of  feffions   in 
's/m,  or  in  any  of  the  fuperior  courts  in   the  counties 
llatine  of  Chejler,  Lancajier  or  Durham,  by  any  mort- 
VoL.  II,  N°.  107. 
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gagee  or  mortgagees,  his,  her  or  their  heir?,  executors, 
adminiftrators  or  affigns,  for  the  recovery  of  the  pofTeifion 
of  any  mortgaged  lands,  tenemen;s  or  hereditaments,  and 
no  fuit  (hall  be  then  depending  in  any  of  his  Majefty's 
courts  of  equity,  in  that  part  of  Great  Britain  called 
England,  for  or  touching  the  foreclofing  or  redeeming 
fuch  mortgaged  lands,  tenements  or  hereditaments  ;  it 
the  perfon  or  perfons  having  right  to  redeem  fuch  mort- 
gaged lands,  tenements  or  hereditaments,  and  who  (hail 
appear  and  become  defendant  or  defendants  in  fuch  adtion, 
(hall,  at  any  time  pending  fuch  adtion,  pay  unto  fuch 
mortgagee  or  mortgagees,  or  in  cafe  of  his,  her  or  their 
refufal,  (hall  bring  into  court,  where  fuch  action  (ball  be 
depending,  all  the  principal  money  and  intereft  due  oa 
fuch  mortgage,  and  alfo  all  fuch  cofts  as  have  been  ex- 
pended in  any  fuit  or  fuits  at  law  or  in  equity  upon  fuch 
mortgage,  (fuch  money  for  principal,  intereft  and  cofts, 
to  be  afcertained  and  computed  by  the  court  where  fuch 
adfion  is  or  (ball  be  depending,)  the  monies  fo  paid  to 
fuch  mortgagee  or  mortgagees,  or  brought  into  fuch  court, 
(hall  be  deemed  and  taken  to  be  in  full  fatisfadtion  and 
difcharge  of  fuch  mortgage;  and  the  court  fiiail  and  may 
difcharge  every  fuch  mortgagor  or  defendant  of  and  from 
the  fame  accordingly ;  and  (hall  and  may,  by  rule  or 
rules  of  the  fame  court,  compel  fuch  mortgagee  or  mort- 
gagees, at  the  cofts  and  charges  of  fuch  mortgagor  or 
mortgagors,  to  affign,  furrender  or  re-convey  fuch  mort- 
gaged lands,  tenements  and  hereditaments,  and  fuch  eftate 
and  intereft,  as  fuch  mortgagee  or  mortgagees  have  or 
hath  therein,  and  deliver  up  all  deeds,  evidences  and 
writings  in  his,  her  or  their  cuftody,  relating  to  the  title 
of  fuch  mortgaged  lands,  tenements  and  hereditaments, 
to  fuch  mortgagor  or  mortgagors,  who  (hall  have  paid  or 
brought  fuch  monies  into  the  court,  his,  her  or  their 
heirs,  executors  or  adminiftrators,  or  to  fuch  other  perfon 
or  perfons  as  he,  (he  or  they  (hall  for  that  purpofe  nomi- 
nate or  appoint. 

Seii.  2.  And  it  is  further  enadled  by  the  authority 
aforefaid.  That  from  and  after  the  faid  Eajlcr  term  1734. 
where  any  bill  or  bills,  fuit  or  fuits  (hall  be  filed,  com- 
menced or  brought,  in  any  of  his  Majefty's  courts  of 
equity  in  that  part  of  Great  Britain  called  England,  by 
any  perfon  or  perfons  having  or  claiming  any  eftate, 
right  or  intereft  in  any  lands,  tenements  or  hereditaments, 
under  or  by  virtue  of  any  mortgage  or  mortgages  thereof, 
to  compel  the  defendant  or  defendants  in  fuch  fuit  or 
fuits,  (having  or  claiming  a  right  to  redeem  the  fame,) 
to  pay  the  plaintiff  or  plaintiffs  in  fuch  fuit  or  fuits,  the 
principal  money  and  intereft  due  on  any  fuch  mortgage, 
together  with  any  fum  or  fums  of  money  due  on  any  in- 
cumbrance or  fpecialty,  charged  or  chargeable  on  the 
equity  of  redemption  thereof;  and  in  default  of  payment 
thereof,  to  foreclofe  fuch  defendant  or  defendants  of  his, 
her  or  their  right  or  equity  of  redeeming  fuch  mortgaged 
lands,  tenements  or  hereditaments;  and  upon  his,  her  or 
their  admitting  the  right  and  title  of  the  plaintiff  or 
plaintiffs  in  fuch  fuit,  fuch  court  and  courts  of  equity  may 
and  (hall,  at  any  time  or  times  before  fuch  fuit  or  caufe 
fliall  be  brought  to  hearing,  make  fuch  order  or  decree 
therein,  as  fuch  court  or  courts  might  or  could  have  made 
therein,  in  cafe  fuch  fuit  or  caufe  had  been  regularly  brought 
to  hearing  before  fuch  court  or  courts;  and  all  parties  to 
fuch  fuit  or  fuits  (hall  be  bound  by  fuch  order  or  decree  fo 
made,  to  all  intents  and  purpofes,  as  if  fuch  order  or  de- 
cree had  been  made  by  fuch  court  at  or  fubfequent  to  the 
hearing  of  fuch  caufe  or  fuit ;  any  ufage  to  the  contrary 
thereof  in  any  wife  notwithftanding. 

Se£J.  3.  Provided  always.  That  thisfadt,  or  any  thing 
herein  contained,  (hall  not  extend  to  any  cafe,  where 
the  perfon  or  perfons,  againft  whom  the  redemption  is  or 
fliall  be  prayed,  (hall  (by  writing  under  his,  her  or  their 
hands,  or  the  hand  of  his,  her  or  their  attorney,  agent  or 
folicitor,  to  be  delivered  before  the  money  (hall  be  brought 
into  fuch  court  at  law  to  the  attorney  or  folicitor  tor 
the  other  fide)  infift  either  that  the  party  praying  a  re- 
demption has  not  a  right  to  redeem,  or  that  the  premifles 
are  chargeable  with  ottier  or  different  principal  fums  than 
what  appear  on  the  face  of  the  mortgage,  or  (hall  be 
5  R  admitted 
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admitted  on  the  other  fide ;  nor  to  any  caufe  where  the 
light  of  redemption  to  the  mortgaged  lands  and  premiffes 
in  queftion,  in  any  caufe  or  fuit,  (hall  be  controverted 
or  queftioneJ,  by  or  between  different  defendants  in  the 
fame  caufe  or  fuit;  nor  (hall  be  any  prejudice  to  any 
fubfequent  mortgagee  or  mortgagees,  or  f^ubfequent  in- 
cumbrancer;  any  f'ing  in  this  act  to  the  contrary  thereof 
in  any  wife  notwiti  (landing. 

For  more  learning  on  this  fubjeif,  fee  3  Bac.  Abr.  and 
15  Vin.  Abr.  tit.  Mortgage. 

SlSOKCnfO?)  ^s  ^^  ^^^^  mortgages  or  pawns  the  lands; 
and  he  to  whom  the  mortgage  is  made  is  called  the 
mortgagee. 

il902tlj,  Murder  ;  Sax.  worth,  death.  Morthlaga,  a 
murderer  or  manflayer.  Morth-bge,  homicide  or  mur- 
der, efi-. 

^DJtitilJtlS,  Dead  of  the  rot,  applied  to  (heep  and 
lambs.     Alon.   2  torn.  p.  114. 

SBOJti'rtiVai,  (Manus  mortua,  compounded  of  two 
French  words,  mort.  i.  mors,  tsf  maine,  i.  mantis)  Signi- 
fies an  alienation  of  lands  and  tenements  to  any  guild, 
corporation  or  fraternity,  and  their  fucce(rors,  as  bifhops, 
parfons,  vicars,  ^c.  which  may  not  be  done  without 
the  King's  licence,  and  the  lord  of  the  manor,  or  of  the 
King  alone,  if  it  be  immediately  holden  of  him.  The 
reafon  of  the  name  may  be  deduced  from  hence,  becaufe 
the  fervices,  and  other  profits  due,  for  fuch  lands  as  ef- 
cbeats,  (Jc.  fli->uld  not  without  fuch  licence  come  into  a 
elead  hand,  or  into  fuch  a  hand  as  it  were  dead,  and  fo 
dedicated  unto  God,  or  pious  ufes,  as  to  be  abftra<ftedly 
different  from  other  lands,  tenements  or  hereditaments, 
and  is  never  to  revert  to  the  donor,  or  any  temporal  or 
common  ufe.  Magna  Charta,  cap.  36.  and  7  Ed.  1. 
commonly  called  The  jiatute  of  mortmain,  and  j8  Ed.  3. 
cap.  3.  and  15  Rich.  2.  cop.  5.  Polydore  Virgil,  in  the 
feventeenth  book  of  his  Chronicles,  mentions  this  law, 
and  gives  this  reafon  of  the  name,  Et  legem  banc  manum 
mortuam  vocarunt,  quod  res  femel  data  collegiis  facerdotum, 
non  utique  rurfus  venderentur  velut  mortua:,  hoc  eji,  iifui  alio- 
rum  mortalium  in  perpetuum  adepta  ejfent.  Lex  diligenter 
fervatur,  ftc  ut  nihil  pojfejjionum  ordini  facerdotali  a  quo- 
quam  detur,  nift  regis  permijfu  :  But  the  fore-mentioned 
ftatutes  are  in  fome  manner  abridged  by  39  Eitz.  cap.  5. 
by  which  the  gift  of  lands,  &i.  to  hofpitals  is  permitted, 
without  obtaining  licences  in  mortmaine.  Hottoman,  in 
his  Commentaries  De  verbis  Fcudalibus,  verbo  Mantis 
fnortua,  hath  thefe  words  ;  Manus  mortua  locatio  eft,  ques 
ufurpatur  de  iis,  quorum  pojfejfto  (ut  ita  dicam)  iwmortalis 
eft,  quia  nunquam  heeredem  habere  deftnitnt :  ^a  de  caufa 
res  nunquam  ad  priorem  dominum  revertitur,  nam  manus 
pro  pnjjejione  dlcitur  mortua  per  antiphrafin  pro  immortali, 
bfc.  Petrus  BcUuga  in  fpcculo  Principum,  fol.  76.  Jus 
amortization! s  eft  Ucentia  capiendi  ad  manum  mortuam  :  To 
the  fame  effect  read  Cajfan.  de  Confuet.  Burgund.  p.  348, 
387,  1183,  1185,  1201,  iSc.  Skene  de  verb.  Signif. 
faith,  Dimittere  terras  ad  manum  mortuam  ejl  idem  at- 
que  dimittere  ad  multitudinem  five  univerfitatem,  qua:  nun- 
quam moritur,  idque  per  antiphrafin,  feu  a  contrario  fenfu, 
becaufe  commonalties  never  die.     Cowell. 

Jnilicim  the  Conqueror,  demanding  the  caufe  why  he 
himfelf  conquered  the  realm  by  one  battle,  which  the 
Danes  could  not  do  by  many  ;  Frederick  the  abbot  of 
St.  Alban'i  anfwered,  that  the  reafon  was,  becaufe  now 
the  land  which  was  the  maintenance  of  martial  men, 
was  given  and  converted  to  pious  imployments,  and  for 
the  maintenance  of  holy  votaries:  To  which  the  Con- 
queror fdid,  that  if  the  clergy  be  fo  ftrong  that  the  realm 
is  infeebled  of  men  for  the  war,  and  fubjed  by  it  to  fo- 
reign invafion,  he  would  aid  it.  And  therefore  he  took 
away  many  of  the  revenues  of  the  faid  abbot,  and  of 
others  alfo.     Speed  418.  b. 

Stat.  9  Hen.  3.  cap.  36.  enafls.  That  it  (hall  not  be 
lawful  fiom  henceforth  to  any  to  give  his  lands  to  any  re- 
ligious houfe,  and  to  take  the  fame  lands  again  to  hold 
of  the  fame  houfe,  t3c.  upon  pain  that  the  gift  (hall  be 
void,  and  that  the  land  (hall  accrue  to  the  lord  of  the  | 
fee,  i 

Lord  Coke,  in  his  2  Injl.  74.  fays,  this  (tatute  is  ex-  I 
cellently  abridged  and  expounded  by  the  (tatute  of  7  Ed.\ 
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T.  There  were  two  caufes  of  making  this  (tatute,  [a 
therein  appears]  ift.  The  withdrawing  the  fervices  crea 
ted  for  defence  of  the  realm.  And  2dly,  The  chic 
lords  lofing  the  efcheats,  l^c.  To  prevent  which  Lor 
Coke  obferves,  that  divers  provident  lords  at  the  creatio 
of  the  feigniory  had  a  claufe  in  the  deed  of  feoffmeni 
viz.  ^iod  licitum  fit  donatori  rem  donaiam  dare  vel  ven 
dere,  cut  voluerit,  exceptis  viris  religicfis.  2  Iiifi.  75,  citt 
BraSl.  lib.  I.  fol.  13.  and  fays,  tha;  he  had  feen  man 
of  thofe  deeds  ;  but  fays,  that  the  ecclefiaftical  perfor 
regular,  found  many  ways  to  creep  out  of  this  ftatute,  j 
by  purchafing  lands  held  of  themfelves,  or  taking  leafe 
for  long  terms  of  years,  ^r.  and  that  bifhops,  parfbn 
and  other  ecclefiaflial  perfons  fecular,  took  themfi3v« 
to  be  out  of  this  (tatute;  which  devices  the  follovJHu 
ftatute  of  7  Ed.  l.    intended  to  provide  againft.         ''• 

Stat.  7  Ed.  I.  where  of  late  it  was  provided,  That  rt 
ligious  men  (hould  no't  enter  into  the  lees  of  any  withoi 
licence  and  will  of  the  chief  lord  of  whom  fuch  fees  1 
holden  immediately  ;    and  notwithftanding  fuch  religioi 
men  have  entred  as  well  into  their  own  fees  as  into  the  fc 
of  other  men,  appropriating  and  buying  them,  and  fom 
times  receiving  them  of  the  gift  of  others,    whereby  i 
fervices  due  of  fuch   fees,  and    which   at  the  beginnii 
were  provided   for  defence  of  tlie  realm,  are  wrongul 
withdrawn,  and  the  chief  lords  lofe  their  efcheats  of  t 
fjme;  it  is  ordained,  That  no  perfon  religious,  or  oil) 
whatfoever,    body   politick,  ecclefiaftical  or   lay,  fold' 
aggregate,  (hall  buy  or  fell  any  lands  or  tenements} 
under   the  colour   of  gift  or  leafe,  or  by  reafon  of - 
other  title  receive  the  fame,  or  by  any  other  craft  ore 
gine  (hall  prefume  to  appropriate  them  to  himfelf,  whe-; 
by  fuch  lands  may  in  any  wife  come  into  mortmain,' 
der  pain  of  forfeiture  of  the  fame;  and   within  a  J 
after  the  alienation  the  next  lord  of  the  fee  may  enf 
and   if  he  do  not,  then   the  next  immediate  lord,  it'  i 
time  to  time,  to  have  half  a  year  ;  and  for  default  of  I 
the  mefne  lords,  the  King  (hall  have  the  land  fo  aliena  1 
for  ever,  and  (liall  enfeoff  others  by  certain  fervices. 

This  ftatute  does  not  extend  to  gifts  to  religious  perl  s 
by  the  King,  but  that  he  may  give  lands  to  them  as  \  1 
as  to  any  other  without  any  forfeiture.  Arg.  PI.  C.  2  , 
By  the  words  (other  perfons  whatfoever)  is  meant,  o;  r 
whatfoever  of  like  quality,  as  being  a  body  politicJi  r 
corporate,  ecclefialtical  or  lay,  fole  or  aggregate  of  ma , 
2  /«/?.  75. 

Or  by  any  other  craft  or  enginel  Thefe  words  were  • 
ded  to  prevent  all  other  inventions  and  evafions.  Bu  i 
this  ftaiuie  extended  only  to  gifts,  alienations  and  ot  ' 
conveyances  made  between  them  and  otbets  by  craft,  < , 
they  took  into  a  new  method,  and  pretending  a  titit  1 
the  land,  which  they  meant  to  get,  brought  a  pra  t 
quod  redat  againft  the  tenant  of  the  land,  and  he  by  1  • 
lufion  was  to  make  default,  and  fo  they  (hould  recc : 
the  land,  and  enter  by  judgment  of  law,  Et  fc  f  t 
fraus  flatuto.  And  when  this  new  invention  was  pn  • 
ded  for  and  taken  away  by  the  (tatute  of  Ifejlm.  2.  t 
they  found  out  another  evafion  out  of  all  thefe  fiatui ; 
for  fince  they  could  neither  get  any  land  by  purch  , 
gift,  leafe  or  recovery,  they  caufed  the  lands  to  be  c  • 
veyed  by  feoffment,  and  in  other  manner  to  divers  |- 
fons  and  their  heirs,  to  the  ufe  of  them  and  their  fuo - 
fors,  by  reafon  whereof  they  took  the  profits.  But  e 
ftatute  of  15  Ric.2.  ena<3ed  this  to  be  mortmain  within  e 
forfeiture  of  the  ftatute  of  7  Ed.  I.  But  the  foundaii 
of  all  thefe  ftatutes  was  9  Hen.  3.  Magna  Cha.; 
cap.  36.      2  In  ft.  75. 

The  next  lord  of  the  fee  may  enter]  If  there  are  Id 
and  tenant,  and  the  tenant  aliens  in  mortmain,  and  e 
lord  enters,  yet  he  (hall  have  but  fuch  eftate  in  the  1  i 
as  he  had  in  the  feigniory,  notwithftanding  this  (tatu  J 
for  if  he  hath  but  an  eftate  for  life  or  in  tail  in  the  feigniiS 
he  (h.ll  have  the  greater  eftate  in  the  land  ;  for  fo  is  le 
intendment  of  the  ftatute;  but  the  lord  of  the  part'- 
lar  eftate  (hall  have  perquifiie  of  villain  in  fee.  Bu  'V 
iS  E.  3.  cap.  29.  If  he  has  an  eftate  but  injure  uxorpt 
eccleftes,  he  (hall  have  it  but  in  jure  uxoris  or  eccltf> 
^od  nota,     ^:.  Eftates,  pi.  42.  cites  5  Ed,  4.  61. 
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And  for  default  of  all  the  mefne  lords]  This  is  to  be 
nderfiood  ot  fuch  inheritances  as  may  be  holden  ;  but 
\  fuch  inheritances  as  are  not  holden,  as  villains,  rent- 
haiges,  commons,  i^c.  the  King  (hall  have  them  pre- 
ntly  by  a  favourable  conftruflion  of  the  ftatute.  An 
nnuity  granted  to  them  is  not  mortmain,  becaufe  it 
iiarges  ttie  perfon  only.  Co.  Lit.  2,  b. 
Stat.  JV.ftm.  2.  13  Ed.  I.  f}.  I.  c.  32.  fe£i.  I.  When 
;ligiojs  men  and  other  ecclefiaftical  perfons  do  implead 
IV  and  the  party  impleaded  makes  default,  whereby  he 
j'eht  to  kefe  the  land  ;  forafmuch  as  the  juftices  have 
lought  hitherto,  that  if  the  party  impleaded  make  de- 
lult  by  coUufion,  and  where  the  demandant  by  occa- 
on  of  the  ilatute,  could  not  obtain  feifin  of  the  land  by 
tic  of  gift,  or  other  alienation,  he  {hall  now  by  reafon 
f  def'.ult,  and  fo  the  ftatute  is  defrauded. 

SeSf.  2.  I:    is    ordained    by  our  Lord   the   King,  and 
ranted,  that  in  this  cafe,  after  the  default  made,  it  ftiall 
:  inquired  by  the  country,  whether  the  demandant  had 
•^ht  in  the  thing  deuianded  or   no;   and    if  it    be   found 
lat  the  demandant  had  right  in  his  demand,   the  judg- 
iient  ftjall   pafs   with   him,  and  he  (hall   recover  feiftn  ; 
iid  if  he  has  no  right,  the  land  (hall  accrue  to  the  next 
,rd  of  the  fee,  if  he  demand  it  within  a  year  from  the 
me  of  the  inqucft  taken. 
Se£l.  3.   And  if  he  do  not  demand  it  within  the  year, 
{hall  accrue  to  the  next  lord  above,  if  he  do  demand  it 
ithin  half  a  year  after  the  fame  year, 
SeSf.  4.    And   fo  every  lord   after  the  next  lord   {lull 
ive  the  fpace  of  half  a  year  to  demand   it   fucceffively, 
ntil  it  come  to  the  King,  to  whom  at  length,  through 
jfault  Oi  other  lords,  the  land  dial!  accrue. 
5^^;?.  5.   And    to  challenge    tiie  jurors  of  the    inqueft, 
/ery  of  the  chief  lords  of  the  fees  fhall   be  admitted, 
id  hkewife  for  the  King  they  that  will  (hall  challenge. 
Seii.  6.   And  atief  tlie  judgment  given   the  land  (hall 
:main  clear  in  the  King's  hands,  until  it  be  deraigned  by 
le  demandant,  or  fome  chief  lord,  and  the  (herifF  (hall 
;  charged  to  anfwer  therefore  at  the  Exchequer. 
"Qj   27    Ed.   I.     Ordlnaiio    de  perquirendis    liter tati bus. 
I  obtain  licence  to  amortize  land,  a   writ  of  Jd  quod 
tmnum  (liall  iflue  out  of  the  Chancery   to  inquire  con- 
;rning  the  fame. 

Stat,  of  amortizing  lands,  34  Ed.  I.  enacSls,  That 
lids  (hall  not  he  alienated  in  mortmain  where  there  be 
lefne  lords,  without  their  confent  declared  under  their 
:a!s ;  neither  (hall  any  thing  pafs  where  the  donor  refer- 
eth  nothing  to  himfelf,  or  when  'he  inquifition  is  m^de 
;id  returned  without  warranty,  viz.  without  the  writ 
riginal  returned  with  the  inquifition  ;  and  unlefs  the 
.'i^inal  make  mention  of  every  thing  according  to  the 
ew  ordinance  devifed  by  the  King. 

S:at.  23  Hen.  8.  cap.  10.  If  any  grant  of  lands  or  other 
ereditaments  (hall  be  made  in  truft  to  the  ufe  of  any 
hurches,  chapels,  churchwardens,  guilds,  fraternities, 
ommonaliies,  companies  or  brotherhoods,  to  have  per- 
etual  obits,  or  a  continual  fervice  of  a  prieft  for  ever, 
■r  for  60  or  80  years,  or  to  fuch  like  ufes  or  intents ; 
11  fuch  ufes,  intents  and  purpofes  (hall  be  void,  they  be- 
ng  no  corporations,  but  eredled  either  of  devotion,  or 
Ife  by  common  confent  of  the  people. 

Seii.  3.  Such  ufes  and  intents  may  be  made  and  decla- 
ed  to  continue  tvi'enty  years  from  the  time  of  fuch  li- 
jiiiting  of  them,  but  no  longer. 

j  Se£i.  4.  Collateral  affurances  made  for  the  defeating  of 
this  ftatute  (hall  be  void,  and  this  (hall  be  interpreted 
molt  beneficially  for  the  deftrudion  of  fuch  ufes  as  afore- 
.faid, 

Seli.  5.  This  a(3  fliall  not  prejudice  corporations,  where 
there  is  a  cuftom  to  devife  lands  in  mortmain. 

ScSl.  6.  This  a£l  (hall  not  prejudice  the  executors  of 
far.mis  and  Terry,  late  aldermen  of  Norwich. 
j  Lands  devifed  to  one  and  his  heirs,  on  condition  to  af- 
ifure  them  for  maintenance  of  a  grammar  fchool  for  ever, 
,was  held  to  be  a  good  and  charitable  ufe,  and  fuch  as 
this  ad  did  not  extend  to  take  away,  I  Rep.  22,  b. 
Mich.  34.  and  35  Eliz.  in  the  Exchequer,  The  ^een  v. 
Porter,  al's  Porter's  cafe,  S.  C.  cited  II  Rep.  Jl.  b. 
13  Jac.  in  MagdaUn  College's  cafe.  S.  P,  in  B,  R.  in  the 
4 
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fame  term  ;  and  it  was  there  likewife  held,  (J)at  this  fla* 
tute  extended  only  to  fuperftitious  ufes,  and  not  ■''^  tt 
ftrain  ufes  that  were  in  favour  of  learning  and  relief  of 
the  poor.  Cro.  E.  288.  Martldale  v.  Rlartin.  At  the 
end  of  Porter's  cafe  fupra  is  a  nota  of  the  reporter,  that 
any  man  at  this  day  may  give  lands,  tenements  or  here- 
ditaments to  any  perfon  or  perfons,  and  their  heirs,  for 
the  finding  of  a  preacher,  maintenance  of  a  fchool,  re- 
lief and  comfort  of  maimed  foldiers,  fuftenance  of  poor 
people,  reparations  of  churches,  highways,  bridges, 
caufeways,  difcharging  of  poor  inhabitants  of  a  vill  of 
common  charges,  to  make  a  ftock  for  poor  labourers  in 
hufbandry,  and  poor  apprentices,  and  marriage  of  poor 
virgins,  and  for  any  other  charitable  ufes ;  and  that  it  is 
good  policy  upon  every  fuch  feoffment  or  eftate,  to  re- 
ferve  to  the  feoffor  and  his  heirs  a  fmall  rent,  or  to  ex- 
prefs  any  fuch  confideration  of  any  fmall  fum,  for  the 
caufe  before  rehearfed. 

Stat.  17  Car.  2.  c.  3./  7.  enaiEls,  That  every  owner  of 
any  impropriation  of  tithes,  may  give  and  annex  the 
fame  to  the  parfonage  or  vicarage  of  the  parifh  church 
where  the  fame  lie,  or  fettle  the  fame  in  truft  for  the  par- 
fonage, i£c.  or  of  the  curates  there  fuccefTively  where  the 
parfonage  is  impropriated,  and  no  vicar  endowed,  with- 
out licence  of  mortmain. 

Seii.  8.  If  the  fettled  maintenance  of  any  parfonage 
or  vicarage  with  cure,  (hall  not  amount  to  iCo/.  per  an- 
num, it  fliall  be  lawful  for  the  incumbent  to  purchafe  to 
him  and  his  fuccefTors,  lands,  rents,  tithes  or  other  he- 
reditaments, without  licence  of  mortmain. 

Stat.  22  Car.  2.  c.  6.  /.  10.  ena6ls,  That  it  (hall  be 
lawful  for  bodies  politick  to  purchafe  any  fee-farm  rents, 
i^c.  and  the  fame  to  retain  ;  any  (tatute  of  mortmain 
notwithftanding. 

Stat.  1  l^  %  JV.  T,.  c.  37.  /  I.  enads.  That  it  (hall  be 
lawful  for  the  King  to  grant  to  any  perfon  licence  to 
alien  in  mortmain,  and  to  purchafe  and  hold  in  mortmain 
any  lands  or  hereditaments, 

SeEl.  2.  Lands  fo  aliened,  or  acquired  and  licenfed, 
(hall  not  be  fubje£l  to  forfeiture. 

Stat,  2  £3"  3  Ann.  c.  i\.  f.  I.  enaiSls,  That  it  (hall  be 
lawful  for  her  Majefty,  by  letters  patent  under  the  Great 
feal,  to  incorporate  fuch  perfons  as  her  Majefty  (hall  ap- 
point, to  be  one  body  politick  and  corporate  ;  and  by 
the  fame,  or  any  other  letters  patent,  to  grant  to  the 
faid  corporations  and  their  fucceflbrs  for  ever  all  the  re- 
venue of  firft  fruits,  and  yearly  perpetual  tenths  of  all 
dignities,  offices,  benefices  and  promotions  fpiriiual  what- 
foever,  to  be  applied  to  the  augmentation  of  the  main- 
tenance of  fuch  parfons,  vicars,  curates  and  minifters 
ofBciaring  in  any  church  or  chapel  in  England,  If'ales  or 
Benvici,  where  the  Liturgy  and  Rites  of  the  Church  of 
England,  as  now  by  law  eftablifhed,  (hall  be  ufed,  with 
fuch  powers,  rules  and  reftri£tions  as  (hall  be  therein  ex- 
preffed. 

Se^.  2.  And  every  peri'on  having  in  his  own  right  any 
eftate  or  intereft  in  pofTeflion,  reverfion  or  contingency 
in  any  lands,  tenements  or  hereditaments,  or  any  pro- 
perty in  any  goods  or  chattels,  (hall  have  power  by  deed 
inrolled  according  to  the  ftat.  of  27  H.  8.  for  inrolment 
of  bargains  and  fales,  or  by  his  laft  will  and  teftament 
duly  executed,  to  give,  grant  and  veft  in  the  faid  corpo- 
ration and  their  fuccelTors,  all  fuch  his  eftate,  intereft  or 
property  in  fuch  lands,  tenements  and  hereditaments, 
goods  and  chattels,  for  the  augmentation  of  the  mainte- 
nance of  fuch  minifters  as  aforelaid,  to  be  applied  accor- 
ding to  the  will  of  the  faid  benefadlor  in  and  by  fuch 
deed  inrolled,  or  by  fuch  will  as  aforefaid  exprelTed  ;  and 
in  default  of  fuch  appointment,  in  fuch  manner  as  by  her 
Maiefty's  letters  patents  (hall  be  dire£led  as  aforefaid  j  and 
fuch  corporation  (hall  have  ability  to  purchafe,  take  and 
enjoy  for  the  purpofes  aforefaid,  as  well  from  fuch  per- 
fons fo  charitably  difpofed,  as  from  all  other  perfons  wil- 
lino-  to  fell  or  alien  to  the  faid  corporation,  any  manors, 
lands,  tenements,  goods  or  chattels,  without  any  licence 
or  writ  of  Ad  quod  damnum,  notwithftanding  the  ftatute 
of  mortmain,  i^c. 

Stat,  9  Geo.  2.  c.  36.  /  I.  No  manors,  lands,  advow- 
fons,  or  other  hereditaments,  nor  money  or  other  per- 

fonal 
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fonal  eftate  to  be  laid  out  in  lands,  ilfc.  ftall  he  given  to 
any  bodies  politick  or  otherwife,  or  any  ways  charged  in 
truft  for  charitable  ufcs,  unless  fuch  gift,  (other  than 
flocks  in  the  publick  funds)  be  made  by  deed  indented, 
in  prefence  of  two  witnelFes  twelve  calendar  months  be- 
fore the  death  of  fuch  donor,  and  be  inrolled  in  Chancery 
within  iix  calendar  months  after  execution,  and  unlefs 
fuch  flocks  be  trarrsfcrred  fix  calendar  months  before  the 
death  of  fuch  donor;  and  urtlefs  the  fame  be  made  to 
take  efFedt  in  pofTefTion  immediately  from  the  making, 
and  be  without  power  of  revocation, 

SeJf.  2.  Nothing  relating  to  the  ffealing  and  delivery  of 
any  deed  twelve  calendar  months  before  the  death  of  the 
grantor,  or  to  the  transfer  of  ftock  fix  calendar  months 
before  the  death  of  the  grantor,  (hall  extend  to  any  pur- 
chafe  for  a  full  and  valuable  confideration. 

5t"i5?.  3.  All  gifts  of  lands,  i^c.  or  of  any  charge  af- 
fedling  lands,  or  of  any  flock  or  perfonal  eftate  to  be  laid 
out  in  lands,  ^c.  for  charitable  ufes,  which  (hall  be  made 
in  dny  other  manner,  (hall  be  void. 

Scff.  4.  This  a£t  fliall  not  make  void  difpcfitions  of 
any  lands  to  either  of  the  univprfities,  or  the  colleges  or 
houfes  within  either  of  them,  or  to  the  colleges  of  Eaton, 
IP'inihefhr,  or  TVeJiminJier,  for  the  better  fupport  of  the 
fcholars  upon  the  foundations. 

Seii.  5.  No  fuch  college  or  houfe,  which  (hall  hold  fo 
many  advowfons  as  are  equal  in  number  to  one  moiety 
of  the  fellows,  or  where  there  are  no  fellows,  to  one 
moiety  of  the  ftudents  upon  the  foundation,  (hall  be  ca- 
pable of  purchafing  any  other  advowfons,  the  advowfons 
Cf  benefices  annexed  to  the  head(hips  of  colleges  or  houfes 
not  being  computed. 

Sefl.  6.  Nothing  in  this  aft  (hall  extend  to  Scotland. 

For  mote  learning  on  this  fubje£l,  fee  15  Vin.  Abr.  tit. 
Mortmain. 

SpOJtttarj),  (Mortuarlum,  moriarium,)  Is  a  gift  left 
by  a  man  at  his  de.ith  to  his  parifh  church,  for  the  re- 
compence  of  his  perfonal  tithes  and  offerings  not  duly 
paid  in  his  life-time.  A  mortuary  is  not  properly  and  ori- 
ginally due  to  ecclefiallical  incumbents  from  any,  but 
thofe  only  of  his  own  parifh,  to  whom  he  minifters  fpi- 
litual  inllruftion,  and  hath  right  to  their  tithes.  But  by 
cuftom  in  fome  places  of  this  kingdom,  they  are  paid  to 
the  parfons  of  other  parifhes,  as  the  corps  pzffes  through 
them.  See  the  ftatute  21  H.  8.  cap.  6.  before  which 
(latute  mortuaries  were  payable  in  hearts ;  the  beft  to  the 
lord  for  a  heriot,  the  fecond  for  a  mortuary.  Nor  was  it 
only  de  meliori  averio,  fed  de  mcliori  re.  Mortuarium 
(fays  Lindcouood)  fic  di5ium  cjl  quia  relinquitur  ecclefies  pro 
anima  defunSli.  Cuftom  did  fo  prevail,  that  mortuaries 
being  held  as  due  debts,  the  payment  of  them  was  enjoined 
as  well  by  the  (tatuie  De  circumfpeSie  agatis,  in  13  Ed.  i. 
as  by  feveral  conftitution^,  fJc.  A  mortuary  was  anciently 
called  Saukfceat,  which  fignifies  pecunia  fepukhralis,  or 
Symkhim  anima.  After  the  conqueft  it  was  called  a 
tors-prefent,  (becaufe  the  bcaft  was  prefentcd  with  the 
body  at  the  funeral,)  and  fopietimes  a  principal ;  of  which 
fee  a  learned  difcourfe  in  the  Antiquities  of  IVarwichJhire, 
fol.  679.  and  fee  Selden's  Hi/iory  of  Tithes,  pag.  287. 
There  is  no  mortuary  due  by  law,  but  by  cuftom.  2  part 
In  ft.  fol.  491.  See  Spelm.  de  Council,  torn.  2.  fol.  390. 
This  is  likewife  proved  out  of  Fleta,  lib.  2.  cap.  60. 
par.  30.      Item  fi  reSlor  petat  mortuarium   vhi  dari  con- 

fuevit.    See  ^Duagittm,  ][0?incipal,  and  :j3^cttttm  iZf 

ytiltlj^f.  In  the  Irip  canons  'tis  called  Prctium  fepulchri, 
and  Scdatium,  viz.  Omne  corpus  Jcpultum  habet  in  jure  fuo 
vaccam  isf  equum  fS*  vejlimentum  (S  ornanienta  leili  fui,  i^c. 
Canon.  Hibern.  lib.  19.  cap.  6.  And  in  another  place, 
Rogat  principem  loci,  i.  e.  the  b:(hop,  ut  bafdicam  ejus 
fcderit,  &c.  &  reddat  aitticus  pretium  ejus  iJ  fedatium  com- 
mune. The  word  mortuarium  was  fometimes  ufed  in  a 
civil  as  well  as  an  ecclefiaftical  fenfe,  and  was  payable  to 
the  lord  of  the  fee,  as  well  as  to  the  prieft  of  the  parifh. 
—  Dtbenlur  domino  (i.  e.  0aHerii  de  Wrechwyke)  nomi- 
nihus  hcriotti  S"  mortuarii  dua  vacca  pret.  xn  Jol.  Paroch. 
Antiq.    pag.  470.      Cotvell,  edit.  1727. 

Mr.  Se/den  tells  us,  that  the  ufage  anciently  was, 
bringing  the  mortuary  along  with  the  corps  when  it  came 
tQ  be  buried,  and  to  offer  it  to  the  chuich  as  a  fatisfac- 
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tion  for  the  fuppofed  negligence  and  omifHon  the  defur.ft 
had  been  guilty  of  in  not  paying  his  perfonal  tithes,  and 
from  thence  it  was  called  a  corfc-prcfent.  Waif.  Comb. 
Incumb.  8w.  1 05 3.  cap.  53.  cites  Selden's  Hijl.  of  Tithes 
287. 

Stat.  13  Ed.  \,  Jl.  4.  enafts.  That  a  prohibition  (hall 
not  lie  for  mortuaries  in  places  where  mortuaries  ufed  to 
be  paid. 

S'at.  21  Hen.  8.  cap.  6.  feB.  2.  enafts.  That  nofpi. 
ritual  perfon,  his  bailiff  or  lefTee,  (hall  take  or  demand 
mote  for  a  mortuary  than  as  is  hereafter  expreffed,  nor 
(hall  convent  any  perfon  before  any  ecclefiaftical  judge  for 
the  recovery  of  more  for  the  fame  than  is  hereafter  de- 
clared, on  pain  to  forfeit  fo  much  as  he  takes  or  demands 
more,  and  likewife  40/.  to  the  party  grieved,  to  be  re- 
covered by  aftion  of  debt,  wherein  no  effoin,  i£c.  (hall 
be  allow'd. 

Seil.  3.  None  (hall  take  or  demand  for  a  mortuary  any 
thing  at  all,  where  (by  the  cuftom)  they  have  not  been 
ufually  paid. 

ScSl.  4.  Nor  upon   the  death  of  a  woman  covert,  ? 
child,  a  perfon  not  keeping  houfe,  a  wayfaring  man,  cm 
not  refiding  in  the  place  where  he  happens  to  die,  no 
where  the  goods  of  the    dead    perfon    (debts  dedufted  i 
amount  not  to  the  value  of  10  marks;   nor  above  ^1 
fum  of  3^.  i,d.  when  they  exceed  not  30/.  nor  abovl 
bs.  Sd.  when  they  exceed  30/.  but  not  40/.  nor  abtfrl 
10 s.  when   they  amount  to  40/.  or  above;  and  if  jitu 
perfon  die  in  a  place  where  he  or  (he  dwelleth  not,  theil 
mortuary  (hall  be  paid  in  the  place  where  they  had  theil 
moft  abode. 

Sei?.  5.  This  aft  (hall  not  abridge  fpiritual  perfon* 
receive  legacies  bequeathed  unto  them  or  to  the  high  alt 

Seif.  b.  No  mortuaries  (hall  be  paid  in  Wales,  Cak 
or  Berwick,  or  in  any   of  their  marches,    fave  only 
Wales  and  the  marches  thereof  where  they  have  been  1 
cuftomed  to  be  paid  ;  a.nd  fuch  as  are  there  paid  (hall 
regulated  according  to  the  order  prefcribed  by  this  aft. 

Se£f.  7  The  bifhop  of  Bangor,  Landaff,  St.  Davii 
and  St.  Jfaph,  and  the  archdeacon  of  Chefler  (hall  ta 
mortuaries  of  the  priefts  within  their  jurifdiftion  as  ha 
been  accuftoined,  notwithftanding  this  aft. 

SeB.  8.  Lefs  mortuaries  already  fettled  by  cuftom  (h 
not  be  increafed  by  this  aft;  and  there  alfo  perfons 
empted  by  this  aft  (hall  not  hereafter  be  chargeable. 

Stat.  12  Ann.  fi.  2.  c.  6.  abolifties  all  cuftoms  of  payt 
mortuaries  upon  the  death  of  any  clergyman  within 
diocefes  of  Bangor,  Landaff,  St.  David's,  and  5/.  A/i^ 
and  enafts,  That  no  mortuary  or  corfe-prefent  or  k 
of  money  in  lieu  or  name  thereof,  (hall  be  payable 
any  bi(hop  of  the  faid  diocefes  or  other  perfon  claii 
under  them,  and  gives  recompence  to  the  bifhops  of  ttH 
fees  in  lieu  thereof. 

Mortuaries  taken  away  in  the  archdeaconry  of  Chefii 
and  a  recompence  made  to  the  bifhop  of  Chejler,  28  G«, 
c.  6. 

Spofairal  lain,  Inflifts  not  a  capital  punilhment 
bare  theft,  agreeable  to  which  is  the  Civil  law  ;  but  0( 
law  doth,  as  in  ftrift  juftice  for  the  welfare  of  focietjri 
may.     Exod.  22.     S.P.C.  25.      i  Bawk.  P.C.  ' 

Spofg^trOOpcrjS,  A  rebellious  fort  of  malefaftors  {at 
furthett  parts  North  of  England,  that  live  by  robbery  ai 
fpoil,  not  unlike  the  Tories  in  Ireland,  or  the  Banditti 
Italy ;    for  whofe  fuppreffion  were  made  the  ftatutes 
4  Jac.  I.  c.  I.      7  Jac.  I.  c.  I.  and  14  Car.  2.  c.  22, 

2l90t?I)Cn,  The  bell  fo  called,  which  was  ufed  by-t 
Englijh- Saxons  to  call  people  together  to  the  court.  Deht 
flatim  pulfatis  campanis,  quod  Anglic e  vocat'  mot- bell,  « 
vocare  omnes  isf  univerfos,  quod  Anglice  dicunt  folcmote,  1. 
vocatio  is"  convocatio  populorum.     Leg.  Edw,  Conf.  ca 

35- 

SpOtC,  (Mota,  Sax.  gemote,  curia,  placitum^  conventi 

As  Mota  de  Hereford,  i.  Curia  vcl  placita  comitatus 
Hereford.  In  the  charter  oi  Maud  the  Emprefs,  daughl 
of  King  Henry  the  Firft,  we  read  thus  ;  Sciatis  me  feci' 
Milonem  de  Glouceft,  Comitem  de  Hereford,  i^  dtdiffe 
motam  Herefordise  cum  toto  cajiello,  i^c.  Hence  Burg- 
mote,  curia  vel  conventus  burgi ;  Swainmote,  curio  '' 
ccnvcntus  minifinrum,  fcil.  forefia,  isfc.     From  this  a» 
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we  draw  our  word  mote  nnd  moot,  to  plead.  The  Scots 
fay,  to  mute,  as  the  Mute  hill  at  Scone,  i.  ^/««i  placiii 
de  Scona.  VVe  commonly  apply  the  word  moot  to  that 
arguina  of  cafes  ufed  by  young  (fudents  in  the  inns  of  court 
and  Chancery.  Iij  the  charter  of  peace  between  King 
Stephen  and  Y) >-ike  Henry,  afterwards  King,  it  is  taken  to 
fignify  a  fnr:rxl.-,  as  Turris  de  London,  &  motade\^\nd(Qr, 
the  towti  o(  London,  and  fortrefs  of  fVindfor.  Mole  alfo 
fignifies  a  Handing  pool  of  water  to  keep  fifli  in,  or  a 
great  trench  of  water  encompaffing  a  caftle,  or  other 
dweliine  houfe.      Cowell,  edit.  1727. 

iJ3etil)illlS,  One  who  may  be  removed  or  difplaced,  or 
rat/ier  a  vagrant.  In  carcere  detenti,  canonici,  vel  alii 
religicfi,  motibiles,  furiofi,  isfc.  convenire  non  poterunt,  i.  e. 
In  jure  convenire  non  pojfunt.  Fleta,  lib.  6.  cap.  6.  par. 
22. 

^OtCCC,  A  cuftomary  fervlce  or  payment  at  the  mote 
or  court  of  the  lord.      Coiuell,  edit.  1727. 

potion  in  court.  A  motion  is  a  prayer  or  requeft 
ve  tenus  of  the  party  to  the  court,  either  in  perfon  or  by 
counfel.     P.  R.  C.  245. 

One  ought  not  to  move  the  court  for  a  rule  for  a 
hing  to  be  done,  which  may  by  the  common  rules  of 
iradice  of  this  court  be  done  without  moving  the  court 
or  it ;  much  lefs  ought  the  court  to  be  moved  for  the 
loing  of  that  which  is  againft  the  common  rules  and 
iradtice  of  the  court.  2  L.  P.  R.  209.  cites  24  Car. 
3.R. 

For  the  court  is  not  to  be  troubled,  nor  the  client  put 
'd  the  charge  of  needlefs  motions,  nor  of  motions  not  to 
e  granted;  and  the  former  fort  of  thefe  kind  of  motions 
0  favour  of  ignorance,  and  the  latter  of  too  much  pre- 
jmption  ;  the  former  are  to  put  the  court  to  needlefs 
-ouble,  and  the  latter  are  moved  againft  the  honour  of 
he  court.  2  L.  P.  R.  209. 
The  court  was  moved  for  an  attorney  of  the  Common 
leas  that  was  fued  in  this  court,  to  allow  his  writ  of  pri- 
ilege.  But  Roll  Ch  Juft.  bid  him  plead  his  privilege; 
>r  we  cannot  allow  it  upon  a  motion  and  his  Ihewing  of 
is  writ  of  privilege.  5//.  373.  T'rin.  1653.  ^-P-  ^non' . 
It  was  faid  by  Roll  Ch.  juft.  If  there  be  a  judgment 
ijainft  three,  and  one  of  them  is  taken  in  execution,  and 
;:  afterwards  fet  at  large  by  the  plaintiff's  confent,  if  ei- 
iier  of  the  other  two  be  afterwards  taken  in  execution 
)on  the  fame  judgment,  he  may  have  an  audita  querela, 
jt  he  cannot  be  relieved  upon  a  motion  in  court,  tho' 
-ounded  upon  an  affidavit,  Sti.  387.  Mich.  1653.  B.R. 
rice  V.  Goodrich, 

After  motion  in  arreft  of  judgment,  no  motion  fhall 
:  for  a  new  trial,  but  after  motion  for  a  new  trial,  one 
lay  move  in  arreft  of  judgment,  2  Salk,  647.  Turber- 
•11  V.  Stamp. 

If  any  thing  be  moved  to  the  court  upon  a  record,  but 
le  record  upon  which  the  motion  is  made  be  not  in 
)urt  when  the  motion  is  made,  the  court  will  make  no 
lie  upon  fuch  a  motion.  2  L.  P.  R.  208.  cites  Hill. 
2  Car.  B.  R. 

One  ought  not  to  move  the  court  for  a  thing  againft 
■hich  they  have  delivered  their  opinions.  Trin.  22  Car. 
'.  R.  But  ought  to  reft  fatisfied  with  the  judgment  of 
le  court,  and  to  fubmit  thereunto.  2  L.  P.  R.  208. 
Every  perfon  who  makes  a  folemn  argument  at  the 
ar,  is  allowed  by  the  court  a  motion  for  his  argument. 
L.P.R.  210. 

See  1 5  Fin.  Jbr.  tit.  Motion. 

^OtotttCC,  An  outcry  or  alarm  to  mount,  and  make 
i)me  fpeedy  expedition.      Cowell,  edit.  1727. 
SPufftllClC,  VVinter-gloves  made  of  ram-fkins.    In  Leg. 
i.  1.  cap.  70.  they  are  called  Musjiucs,  and  fometimes 
Auifia. 

SpuW,  (MulSla,)  A  fine  of  money  fet  upon  one,  for 
)me  fault  or  mifdemeanor.      "Jac. 

Juliet,  As  it  is  ufed  in  the  Common  law,  feems  to 
lea  word  corrupted,  and  ufed  for  melior,  or  the  French 
leilleur,  and  fignifies  the  lawful  ijfue  (born  in  wedlock, 
lough  begotten  before)  preferred  before  an  elder  brother 
orn  out  of  matrimony,  anno  9  /7.  6.  I  l.  Smith  de  Re- 
'ib.  Anglorum,  lib.  3.  cap.  6.  But  by  Glanvill,  lib.  7. 
jp.  I.  the  lawful  iffuc  feems  rather  mulicr  than  melior, 
Vol,  II.  N^  107. 
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becaufe  he  is  begotten  }  muliere,  and  not  e  coticubina;  for  he 
calls  fuch  [{Tue^lios  mulieratos,  oppofing  them  to  baftards ; 
and  Britton,  cap.  70.  h?ii\\  frere  mulier,  i.  the  brother  be- 
gotten of  the  wife,  oppofite  10  frcre  baflard.  This  appears 
to  be  ufed  in  Scotland  alfo  :  for  Skene  de  verbor.  fignif.  fays, 
that  mulieratus  filius  is  a  lawful  fon,  begotten  of  a  lawful 
wife.  A  man  hath  a  fon  before  marriage,  that  is  a 
bajiard,  and  unlawful,  and  after  he  marries  the  mother 
of  the  bajlard,  and  they  have  another  fon  ;  this  fecond 
fon  is  called  mulier,  that  is  to  fay,  lawful,  and  fljall  be 
heir  to  his  father,  but  the  other  cannot  be  heir  to  any 
man,  becaufe  in  judgment  of  law  he  is  faid  to  be  r.ullius 
filius,  or  filius  populi ;  and  they  are  always  diftinguifhed 
with  this  addition,  bajlard  eigne  and  mulier  puifne.  See 
Co.  Litt.  fol.  170  tS"  243.  Sir  Edward  Coke  fays,  2  Injl. 
fol.  434.  that,  of  ancient  time,  mulier  was  taken  for  a 
wife,  and  fometimes  for  a  widow.     See  JBaflfaCD. 

^UllCttp,  The  being  or  condition  of  a  mulier,  or 
lawful  ifTue.      Co.  Lit.  352.^. 

J!19unonC3  fOCnt,  Cocks  or  ricks  of  hay.  Paroch.  An- 
tiq.  p.  401.  Hence  in  Old  Englifh  a  moult,  now  a  mow 
of  hay  or  corn.     Cowell,  edit.  iji"]. 

spulmtttin  laiusi.    See  ajolmuttan  lato?. 

^^Hlnetia,  A  place  to  build  a  water-mill.  Mon. 
2  torn.  p.  284. 

^Wltae,  or  ^ultlica  fpifropt,  Is  derived  from  the 
Latin  word  mulSia,  for  that  it  was  a  fine  given  to  the 
King,  that  the  biftiop  might  have  power  to  make  his  laft 
will  and  teftament,  and  to  have  the  probate  of  other 
mens,  and  the  granting  adminiftrations.    2  InJl.  fol.  491. 

^UlttjjItrattOn,  (Multiplicatio,)  Multiplying  or  in- 
creafing.  By  a  ftatute  made  5  H.  4.  cap.  4.  it  is  ordained 
and  eftabliflied.  That  none  from  henceforth  fhall  ufe  to 
multiply  gold  or  filver,  nor  ufe  the  craft  of  multiplication^ 
and  if  any  the  fame  do,  he  ftiall  incur  the  pain  of  felony; 
and  it  was  made,  upon  a  prefumption  that  fome  perfons 
fkilful  in  chymiftry,  could  multiply  or  augment  thofe 
metals.  And  H.  6.  granted  letters  patent  to  fome  per- 
fons (who  undertook  to  perform  the  fame,  and  to  find  out 
the  philofopher's  ftone,)  to  free  them  from  the  penalty  of 
the  ftatute.  Rot.  Pat.  34  H.  6.  tn.  13.  Co.  3  Inji.  foL 
74.  But  the  reftraint  by  the  above  ftatute  of  Hen.  4. 
having  been  found  to  have  no  other  efFeiS  upon  the  un- 
accountable vanity  of  thofe  who  fancied  fuch  attempts  to 
be  pradlicable,  but  only  to  fend  them  beyond  fea,  to  try 
their  experiments  with  impunity  in  other  countries,  the 
flat.  5  Hen.  4.  was  at  laft  wholly  repealed  by  i  Will,  i3 
M.   c.  30.      Cowell,  edit.  1 7  27.      I  Haw.  P.  C.  47. 

SPtlltittme,  (Multitudo,)  Muft,  according  to  fome 
authors,  confift  of  ten  perfons,  or  more.  But  Co.  on 
Lit.  fol.  257.  fays,  he  never  found  it  limited  to  any 
certain  number,  but  left  to  the  determination  of  the 
judges. 

iPuItO  fO^tt'O^t,  or  ^  miWQfX  an  majas.  Is  an  argu- 
ment often  ufed  by  Littleton,  and  is  framed  thus  :  If  it 
be  fo  in  a  feoffment  paffing  a  new  right,  much  more  it  is 
for  the  reftitution  of  an  ancient  right,  i^c.  Co.  on  Lit, 
fol.  253.  and  260.  a, 

SpilItO,  SputilO,  rpoItO,  ^UtO,  £19uttO,  A  mutton 
or  fheep,  or  rather  a  wether,  quia  tejiiculis  mutilati. 
Cowell,  edit.  1727. 

S19altonesl  aiici.  Pieces  of  gold  money  impreft  with  an 
Agnus  Dei,  a  flieep  or  lamb  on  the  one  fide,  and  from 
that  figure  called  multones.  This  coin  was  more  common 
in  France,  and  fometimes  current  in  England,  as  appears 
by  a  patent  33  Ed.  i.  cited  by  the  learned  Spelman, 
though  he   had  not  then  confidered   the  meaning  of  it. 

Rex  tenetur  Ottoni  de  Grandifono  in  decern  millibus 

multonum  auri.     Cowell,  edit.  1727. 

S^UltUrC,  (Molitura  vel  multura,)  Signifies  the  toll 
that  the  miller  takes  for  grinding  corn.    Cowell,  ed.  1727. 

£15um.  On  importation,  pays  a  barrel  excife  3  j,  by 
12  Car.  2.  c.  3.  and  3  y.  by  12  Car,  2.  c.  24.  and  31. 
by  4  Will,  y  M.  c.  3.  and  3  j.  by  5  Will,  y  M.  c.  20. 
feci.  10.  and  3/.  by  4  Ann.  c.  6.  feet.  10.  and  I  or.  by 
12  Ann.  Ji.  I.  c.  2.  feet.  I.  and  10 s.  by  30  Geo.  2.  c. 
4.  feet.  4.-  Duties  how  to  be  levied,  2  Will,  b"  M.  fejf, 
2  c.  \0.  feet.  3.  5  Will,  ijf  M.  c.  20.  feci.  11,  4  Ann. 
c.  6.  feet.  16.      30  Geo.  2.   c.  4.  feet.  6, 
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Mum  may  be  exporteJ,  and  the  excife  liow  repayable,  I  defend  himfclf,  as  going  over  a  ftile,  or  fuch  like.    Cr^np. 
1  TVill.  i^  M.  fcjf.  I.  c.  2  2.  feet.  I.      Rclanding  it,  what     JujVue  of  Peace.,  cap.  Of  murder,  fol.  19.     Per  parol  de 


to  forfeit,  I  Jl'ill.  &  M.  fff.  \.  c.  22.  feet.  2,  Excife 
on  foreigt:  mum  not  to  he  repaid  on  exportation,  i  Will. 
iS)  M.  feff  I.   c.  22.  /.  4. 

iPuniltUUO;,  (ftom  tlie  Teuton,  mumtnen,  to  miniick) 
Anticic  divert  :n«  in  tht  Cbri/lmas  holidays,  to  get  money 
or  good  cheer.  Mummers  to  be  imprifoned,  3  Hen.  8. 
c.  9. 


SpUnlili^Crl),  (from  the  Saxon  murJ,  i.  tutela,  defen- 
fto,  and  brice,  fraclto.  Some  would  have  it  to  fignify  an 
infrincment  of  privileges;  others  would  that  it  denotes 
tnontis  fracturam,  becaufe  mtind  Mo  is  mons.  But  of  la- 
ter time  it  is  expounded  claufarum  fractio,  for  f/mnd  fig- 
iiifies  claufarum  munitio,  the  fencinix  of  lands,  therefore 
tnundbrech  muft  be  the  breaking  of  thofe  fences,  which 
in  many  parts  of  England  we  call  mounds  ;  and  we  fay, 
when  lands  are  fenced  in  and  hedged,  that  they  aie 
mounded.     Co  well,  edit.    1727. 

SptUltiC,  Peace  ;  and  mundebrece  is  a  breach  of  the 
peace.     Leg.  H.  i.  c.  37,   66. 

95  untie  III  I'D  C,  (Mundcburdum,  from  the  Sax.  mund, 
i.  e,  tutela.,  and  bord  or  b:irh,  i.  e.  fidejiiffor.  Defenfionh 
vel  patrocinit  fidcjuffii  (S  Jiipulatio)  A  receiving  into  fa- 
vour and  protection.      Cowell,  edit.    1727. 

flpuniJirk,    See  iJ13ctal. 

SJ9UU!mCnt#i)0llfC,  (A'lanimen  :)  In  cathedral  and  col- 
legiate churches,  calles,  colleges,  or  fuch,  is  a  houfe  or 
little  room  of  ftrength  purpofely  made  for  keeping  the 
feai,  evidences  charters,  i5fc.  of  fuch  church,  college, 
i^c.  fuch  evidtiices  being  called  muniments,  corruptly  mi- 
viments,  from  munio,  to  defend  ;  becaufe  iniieritances  and 
pofl'eflions  are  defended  by  them.      3  par.  hjl.  fol.  170. 

Spunimcuts.    See  Sl9tiiintcnts. 

ipittintina,  Aie  the  grants  or  charters  of  the  Kings 
and  Princes  to  churches  ;  fo  called,  becaufe  cum  eis  mu- 
niuntur  againft  all  tbofe  w'.o  would  deprive  them  of  thofe 
privileges.     Cowell,   edit.    1727. 

fl9linil0  Crclcftafticttm,  'I'he  confecrated  bread,  out 
of  which  a  little  piece  is  taken  for  a  communicant.  In- 
fupcr  y  omne  facrificium  quod  nos  dicimus  munus  eccle- 
fufticum,  i^c.      Mon.   2  torn.  pag.  838. 

SPUVage,  (Murogium.,)  Is  a  toll  or  tribute  to  be  le- 
vied for  the  building  or  repairing  of  publick  walls. 
F.  N.  B.  fol.  227.  It  is  due  to  either  by  grant  or  pre- 
fcription.  Co.  2  par.  Injl.  fol.  222.  Alurage  feemeth 
aifo  to  be  a  liber. y  granted  to  a  town  by  the  King,  for 
coUedling  money  towards  the  walling  of  the  fame.  Stat. 
3  Ed.  I.  cap.  10.  Murage  forfeited  for  being  taken 
otherwife  than   it  was  granted.     Stat.   ib. 

ilJuralC,  The  city- wall.  Huntingd.  lib.  8.  pag.  392. 
■Refonabant  colles,  rejonabant  urbis  muraiia. 

SpttratiO,  A  town  or  borough  furrounded  with  walls. 
Ego  vero  de  caflris  bf  murationibus  meis  fecuritatem  talem 
duct,  &c.  conftUo  fanctis  ecclefia  feci.  Brompton  in  the 
Life  of  King  Stephen. 

CBttl'lDfr,  (Murdrum)  From  the  Sax.  morth,  which 
feme  will  have  to  fignify  a  violent  death  ;  from  which 
the  barbarous  Lat.  tnordrum  and  >nurdru?n.  Sometimes 
the  Saxons  cxprefled  it  by  morthded;  and  morthweorc,  a 
deadly  work  ;  in  French  meurtre,  in  Spanifh  muertre,  in 
Englifh  2!uirder :  A  word  in  ufe  long  before  the  reign  of 
Canutus  ;  but  we  cannot  find  that  the  Sax.  worth  figni- 
fies  a  violent  death,  but  generally  tnors.  Amongft  us  'tis 
taken  for  a  wilful  and  felonious  killing  another  upon  pre- 
penfcd  malice.  Bracton,  lib.  3.  tract.  2.  cap.  15.  num. 
I.  defineth  it  thus:  Homicidium,  quod  nulla  prafente,  nulla 
audienie,  nulla  vidente  clam  perpetratur.  Britton,  cap.  6. 
is  of  the  fame  opinion,  fo  is  Flcta,  lib.  i.  cap.  30.  ad- 
ding befides,  that  it  was  not  murder,  except  it  were  pro- 
ved t+ie  party  flain  were  Et2glifh,  and  no  foreigner  :  But 
Staundf.  pi.  Cor.  lib.  1.  cap.  2.  fays.  The  law  in  this 
point  is  altered  by  the  ftatute  14  Ed.  3.  cap.  4.  for  now 
it  is  murder,  when  a  man  upon  fore-thought  malice  kills 
another,  whether  privately  or  publickly,  Englifh  man  or 
foreigner  livir.g  under  the  King's  protcd^ion  ;  and  this 
prepenfed  malice  is  two-fold  ;  i.  Exprefs,  when  it  may 
be  evidently  proved  that  there  wa?  ill  will.  2.  Implied, 
when  one  killeth  another  fuddeniy,  having  notiiing  to 
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murder  en  grants,  le  grantee  clania  de  aver  amerciament  de 
murderers.  Broke,  tit.  ^10  warrant.  2.  But  formerly 
it  was  taken  only  for  a  clandeftine  killing;  for  amongft 
the  laws  of  H.  r.  cap.  92.  'is  faid,  that  Murdritus  homo 
antiquitus  dicehatur  cujus  interfector  nefciebatur  ubicunque., 
vel  quomodocuuque  ejfet  inventus,  nunc  adjuncttnn  cjl,  licet 
fciatur  quis  murdrum  fecerit,  homicidium  per  prodiiianem. 
So  in  Alcit.  Parif  anno  12  16.  Arthurum  nepotem  prcpriis 
manibus  per  proditioncm  interfecit  peffinw  mortis  genere  quod 
Angli  murdrum  appellant.  But  now  'tis  wilful  killing 
another  ex  malitia  prtrcogitata,     Cowell,  edit.  1727.     See 

l^omiriDc. 

'  £15ui*0?Um  CperatiO,  The  fervice  of  work  and  labour 
done  by  inhabitants  and  adjoining  tenants  in  building  or 
repairing  the  walls  of  a  city  or  caftle.  From  which 
duty  fome  were  exemp'ed  by  fpecial  privilege.  So  King 
Henry  the  Second  granted  to  the  tenants  within  the  ho- 
nour of  IValUngford. Ut  quieti  fint  de  operationibus  caf- 

tellorum^  murorum.     Paroch.  Antiq.   pag.  114.      When 

this  perfonal  duty   was  commuted   into  money,  the  tax 

fo  gathered,   was  called   murage.     Cuwell,  edit.    1727. 

i|5ttrC0Ul'.     See  ISufCa. 

sfoiifcttang.    See  i^iutttds, 

ifeuIliUS,  Duties  on  them,  11  JS*  12  I  fill.  3.  c.  3., 
feet.  I.  3^4  yinn.  c.  4.  To  be  repaid  on  exporta* 
tion,  12  y  13  IVill.  3.  c.  II.  feet.  14.  The  duties  noli 
altered  by  10  Ann.  c.  29.     See  ilillCll. 

^ttlTa,  (Lat.)  A  mofs  or  marfh  ground  ;  alfo  a  place 
where  fedge  grows ;  a  place  over- run  with  mofs.  Coweflj 
edit.    1727.      Mon.    I  tom.   pag.  426. 

SPltttCt,  (from  the  Fr.  montrer)  Is  to  (hew  men  a^ 
their  arms,  and  to  inrol  them  in  a  book,  as  appears  & 
flat.  18  Hen.  6.  c.  ig.  So  mujlred  of  record  in  the  faii' 
fla  ute,  is  to  be  inrolled  in  the  number  of  the  King' 
foldiers.  Mafler  of  the  King's  miners.  2  Ed.  6.  c. 
See  in  a^attCC. 

SPuttCC^mattCC  general,  Is  mentioned  in  fiat.  35  E 

c.  4.    See  gpaflct  of  tljc  Mx\^'<s  nwdct^, 
SpuUccing  of  folDicrg.    See  §)oIiiiei;s, 

sputa  rauum,  (Fr,  Jheute  de  Chiens)  A  kennel 
hounds.  The  King  at  a  b.fhop  or  abbot's  deceafe  \a 
fix  things  :  i.  Optimum  equum  five  palfridum  ipfius  epifa^ 
cum  fella  bf  frano.  2.  IJnam  chlamydem  five  clocam  cif- 
capella.  3.  Unum  ciphum  cum  co-cperiorio.  4.  Unum  pe 
vem  cum  lavatorio.  5.  TJnum  annulum  aureum.  6.  Nt, 
non  mutamcanum  qua  ad  Dom.  Regem  ratione  preerogativ 
fuee  fpectant  isf  pertinent.  Hill.  2  Ed.  2.  in  Itat. 
mortem  Epifc.  Bath.  &  Wellenf.  &  clauf.  3  Ed.  i.  m.'l 

^Utarr,    To  mew  up  hawks   in    the   time  of  th 
molting,  or  cafting  their  plumes.    The  manor  of  Broit 


'"'If 
ton  com.  Oxon.  in  the  reign  of  Ed.  II,  was  held  by  M(t 

dutt per  ferjantiam  mutandi   unum   boflricum    Dtm. 

Regis,  vel  ilium  hojlricum  portandi  ad  aerium  Domini 

gis. Paroch.  Antiq.   pag.  569.     Hence  the  muta  H 

gia,  the  mews  near  Chairing-Crofs  in  London.^  now  . 
King's  (tables,  formerly  the  falconry  or  place  forj 
King's  hawks.  /' 

£19UtatO?iU0,    Change  of  apparel.     Mat.   Par.  4 
1107. 

fputatUlS  arcl'lJitCr,  A  mewed  hawk,     Cowell,  ti 
1727. 

Sl9UtC,  (Mulus)  Speechlefs,  dumb,  or  that  refufes 
fpeak  ;  a  prifoner  may  ftand  mute  two  manner  of  waj 
I.  When  he  ftands  mute,  without  fpeaking  of  any  thir 
and  then  it  fhall  be  inquired  whether  he  flood  mute  of  I 
lice,  or  by  the  afl  of  God  ;  and   if  it  be  found   tlja't 
was  by  the  atS  of  God,  then  the  judge  cf  the  court 
officio  ought  to  inquire  whether  he  be  the  perfon,  and 
all  other  pleas   which   he  might  have  pleaded,   if  he  1 
not  flood  mute.      2.  When  he  pleads  Not  guilty,  or  di 
not   anfwer  diredlly,  or   will  not   put  himfelf  upon 
inqueft,  to  be  tried  by  God  and  the  country.     Co.  2  p 
Inji.  cap.  12.   32  H.  8.     See  paitt  fojt  ^  BUtP.     -^ 
alfo  fignifies  a  kennel  or  cry  of  bounds,  as  bailler  la  mei'» 
13  rovi  a  un  cerfe,  to  follow  him  with  a  full  cry.  Spelm'- 
Stat.   Wcjlm.  I.    3  Ed.  I.   cap.  12.    "  Provides,  ut 
notorious  felons,  and  which  openly  be  cf  evil  fame,    <' 
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II  not  put  themfelves  in  inquefls  of  felonies  that  men 
arge  them  with  before  the  juftices  at  the  King's 
t  (hail  have  ftfong  and  hard  imprifonment,  as  they 
lich  refufe  to  ftand  to  the  Common  law  of  the  land. 
It  this  is  not  to  be  underftood  of  fuch  prifoners  as  be 
:en  of  lig  t  fufpicion." 

Notorious  felom]  This  ftatute  extends  not  to  treafon 
lich  is  the  highcll  offence,  nor  to  petit  larceny,  which 
of  all  felonies  the  loweft  ;  but  it  extends  to  women  as 
;11  as  to  men,  and  fo  it  appears  by  divers  ancient  and 
e  precedents,  and  to  that  end  is  the  general  word  fe- 
is  ufed.     2  In/l.  177.      Portman  Ch.  Juflice  faid,  that 

his  time  all  the  juftices  agreed,  that  he  who  ftands 
jte  in  cafe  of  treafon  (hall  not  be  put  to  penance,  and 
:refore  it  feems  that  he  (hall  be  drawn  and  hanged.  Br. 
•in,  pi-  «9.  Serjeant  Hawkins  fays,  it  is  clearly  fettled 
this  day,  that  (tanding  mute  upon  arraignment  of  high 
afon  is  equivalent  to  a  conv  idton  by  verdidt,  or  confef- 
n,  and  confequently  fubje6)s  the  crimmal  to  the  fame 
id  of  judgment  and  execution,  as  fuch  a  conviflion 
)uld  do.  2  Hawk.  PI.  C.  329.  cap.  3.  feet.  g.  S.  P. 
.  Lit.  391.  a.  S.  P.  D.  205.  pi  4.  Mich.  3  W  4  £/. 
P.  Jenk.  223.  pi.  81.  If  a  man  appear  to  ftand 
linately  mute  in  petit  larceny,  he  fliall  have  the  like 
Igment,  i^c.  as  if  he  had  confefTed  the  indictment.  2 
iwk.  Pi  C.  329.  cap.  30.  feet.  10.  S.  P.  2  Haivk. 
^■33'-  '°P-  ZO.  feet.  17. 

JVbich  opinly  be  of  evil  fame']  The  matter  muft  be  evi- 

it  or  probable,  which  it  is  tlic  judge's  duty  to  look  un- 

2  Inji.  177.   S.  P.   cited    by   Serjeant  Hawkins,  and 

It  Sir  fFiHiam  Staunford  fays,  that  there  ought  to  be 

dent  or  probable  matter  to'  convince  the  party  of  the 
:me  whereof  he  is  arraigned,  or  otherwife  that  he  be  a 
(torious  felon,  or  openly  of  bad  fame,  aiid  therefore  he 
i/ifes  the  judge,  for  the  fatibfadtion  of  this  ftatute  and 
I  charge  of  his  duty,  to  examine  the  evidence  which 
j>ves  the  prifoner  guilty  of  the  fadl,  before  he  proceed  to 
(:  judgment  oi  pain  fort  isf    dure;    yet   the    Serjeant 

!'S  he  cannot  find  any  book  which  takes  notice  of  any 
amination  of  this  kind,  or  of  any  entry,   that  the  de- 
idant  appeared  to  be  a  notorious  felon  before  fuch  judg- 
:nt  given  againft  him  upon   his   ftanding  mute,  whe- 
:r  upon  an  indidtment  or  appeal ;  but  all  the  books  ci- 
I   [there]   in    the  margin    feem    to   intimate,  that   the 
ndit:g  mute   is  of  itfelt  a   fufficient   ground    for   fuch 
igment ;  yet  all  that  can  be  inferred  from  thence  feems 
be  this,  that  it  is  not  necefl'ary  to  make  any  thing  of 
IS  kind  part  of  the  record,  it   being  a  matter  left   to 
:  difcretion   and    confcience  of  the  judge,   and  to  be 
jfumed  where  it  is  not  exprefled.      But  as  to   all   capi- 
\  appeals  whatfoever,  and  all  indidtments  and  appeals  of 
(tit  treafon,    perhaps  it  may   be  faid,  that    not   being 
iithin  this  ftatute,  but  remaining  as  they  were  at  Coni- 
ion  law,  the  obftinacy  of  a  criminal  in  ftanding  mute 
'  them,    may   be  of   itfelf  without  more,    a  fufficient 
ducement  to  a  judge  to  award  him  to  his  penance  ;  but 
infidering  thofe  appeals  and  indidtments  are  within   the 
me  rcafon  with  thofe  mentioned  in  the  ftatute,  and  it  is 
icertain    how   the  Common  law   ftood  in  relation    to 
efe  matters,  as  appears    by   the    beft  authors   difl^ering 
nong  themfelves  concerning  them,  and   feeing  the  me- 
lod  prefcribed  by  the  ftatute  is  very  juft  and  equitable, 
feems  prudent  at  leaft  in  the  judge  to  obferve  the  fame 
lies   in  all   cafes  of  this  kind.      2  Hawk,  PL  C.  330. 
Jp.  30.  fea.  4. 

And  will  net  put  themfelves]  The  a£l  fpeaks  only  of  in- 
idlmentsat  the  fuit  of  the  King  ;  but  thejudgmentof /la/n 
rr  £jf  dure  was  at  the  Common  law,  both  in  appeals  and 
ididlments.  2  InJi.  177. 
At  the  King's  fuit]  This  adt  extends  not  to  the 
lit  of  the  party  by  appeal,  becaufe  as  faid  before  the 
idgment  of  pain  fort  6"  dure  was  at  the  Common  law 
oth  in  appeal  and  Lndidlment.  S.  P.  Jenk.  223.  pi.  81. 
Shalt  have  ftrong  and  hard  imprifonment]  Some  hold 
om  thefe  words,  that  the  puni(hment  of  pain  fort  isS 
lire  was  given  by  this  zdi ;  others  held,  that  at  the 
'ommon  law  for  felony  the  prifoner  ftanding  mute  fliould 
pon  a  nihil  dicit  be  hanged,  as  at  this  day  it  is  in  cafe 
if  high  treafon,  and,   as   they    fay,  in  cafe  of  appeal  j 
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others  held,  that  at  Common  law,  in  favour  of  life    he 
fliould  neither  have  pain  fort  £if  dure,     nor  have  judg- 
ment   to    be    hanged,    but    to   be    remanded    to    prifon 
until  he  would  anfwer.      2   Infl.    178.     But  in  anfwer 
thereto   Lord   Coke,  after  defcribing  the  feverity   of   the 
puni(hment,  obferves,     that    the    party    upon   the   mat- 
ter  dies   three    manner    of  ways,  Wz.  Onere,  fame    and 
frigorc  ;   by  weight,   famine  and  cold  ;  and   that  the  rea- 
fon  of  this  terrible  judgment  is  given  by  the  ftatute,  viz.. 
Becaufe  he  refufes  to  ftand  to  the  Common  law  of  the 
Jand,  i.  e.   lawful   and   due   trial  according  to  law,  and 
therefore  his  punifhment  is  more  feveie,  lafting  and   grie- 
vous without  comparifon,  than  it  (hould  have  been  for  the 
offence  of  felony  itfelf;  and  the  felony  itfelf  cannot   be 
adjudged  without  anfwer  ;  and  denies  all  thofe  other  opi- 
nions.     And  as  to  the  fiift  he  holds,   that  this  punifhment 
was  not  firft  inflicled  by  this  adt ;  for   that   no  court  or 
judges  cuuld  upon  thefe  words  (have  ftrong  and  hard  im- 
prifonment) frame  fuch  a  judgment  confifting  of  fo  many 
divers  particulars  ;  and  hence  it  nece(rarily  follows,  that 
this  puni(hment,  becaufe  it  was  to  be  done  in  prifon,  was 
before  this  adt,   but  fufficicntly  fignified  (as  ever  fince  it 
hath  been)   by  tl.ofe  two  epithets  fort  W  dure  ;   fo  as  this 
adt  fetteth   forth  the  quality  of  this  judgment,  and  not 
the  judgment  itfelf.      2dly,  This  adl  defcribes  what  per- 
fons  (hall  be  puni(hed  by  pain  fort  fif  dure,  viz.  Notori- 
ous felons,  and  which  are  openly  of  ill  fame,   but  fcts  not 
down  (as  has  been  faid)  what  the  puni(hment  is,  but  pro- 
vides, that  it  fhall  not  be  for  light  fufpicion.      3dlv,  All 
books  that  held  with  great  authority,   that  in  cafe  of  ap- 
peal the  prifoner  ftanding  mute  (hall  have  judgment  of 
pain  fort  iff  dure,  do  prove  that  fuch  judgment  was  be- 
fore the  making  this  adl ;   for  this  ftatute  extends  not  to 
appeals,   which  are  the  fuit  of  the  fubjedf,   but  only  to  the 
fuit  of  the   King,  which  is  by  way  of  indidtment  ;  and 
herein  the  w-  rds  of  F/eta  are  very  remarkable.  Si  autem 
appellatus  nihil  rejpondere  velit,   i^c.   isf  appellans  inde  pe- 
tierit    fudiiium,    indefenfiis   remanehit,    mortt    tamen    non 
condemnabitur,  fed  gaolcs  committetur.^  &'c.   and   there   fets 
down  the  penance,    which  of  necefTuy  muft  be  at  the 
Common  law  ;  and  herewith  agreeth  Britton,  who  wrote 
fuon  after  this  adt ;  fo  that  the  penance  in  cafe  of  appeal  is 
both  by  ancient  and  found  authority.     And  as  to  the  fe- 
cond  opinion,  the  anfwer  to  the  firft  anfwers  this  alfo  ; 
and    if  he  (hould   be  hanged  by  the  Common  law,  this 
ftatute  does  not  take  it  away,  but  ordains,  that  he  (hould 
have  ftrong  and  hard  imprifonment,  and  therefore  that  a 
felon  ftanding  mute,  may,  according  to   their  opinions, 
be  hanged  at  this  day,  is  contrary  to  all   the  bo^  ks  and 
conftant  and  continual  experience.     As  to  the  third     it 
would  be  entertaining  too  mean  an  opinion  of  the  Com- 
mon law,  (hould  it  fo  far  encourage  felons  that  they  by 
their  contumacy  againft   it   fufFer  one  of  the  loweft  pu- 
nifhments,  vi-z.  imprifonment   till  they   would   anfwer; 
and  the  anfwer  to  the  fiift  opinion  is  likewife  fo  to  this. 
2  InJl.  178,    179. 

Of  light  fufpicion]  Serjeant  Hawkins  fays,  that  he  does 
not  find  it  faid  in  any  book,  what  (hall  be  done  to  a 
perfon  who  obftinately  ftanding  mute  to  an  arraignment 
(hall  appear  to  be  chaiged  upon  very  light  fufpicion  ;  but 
fays  he  takes  it  for  granted,  that  he  may  be  feverely  fined 
and  imprifoned  for  the  contempt.  2  Hawk,  PI.  C.  ^20. 
cap.  30.  feSi.  15. 

Appeal  at  Mw^<7/^  before  the  juftices  of  gaol  delivery,  the 
defendant  pleaded  Not  guilty,  and  would  not  put  himfeif 
upon  the  country,  by  which  he  was  put  fo  penance,  and 
the  judgment  was,  that  he  (hall  be  remanded  to  tlie  pri- 
fon where  he  was  before,  and  after  he  (hall  be  put  into 
a  chamber,  and  there  (hall  be  naked  without  litter,  rufhes 
or  cloaths,  or  other  thing  but  the  bare  ground,  and  then 
he  (hall  be  laid  upon  his  back  naked,  without  any  thing 
about  him,  faving  a  cloath  to  cover  his  members,  and 
that  his  head  and  his  feet  be  covered,  and  that  the  one 
arm  be  drawn  to  the  orie  quarter  of  the  chamber  with  a 
cord,  and  the  other  arm  to  another  quarter,  (s?_c.  and  that 
the  one  foot  ftiall  be  drawn  to  the  one  quarter  of  the  cham- 
ber, and  tire  other  foot  to  the  other  quarter,  ^c.  and  that  a 
piece  of  iron  (hall  be  put  upon  his  body  as  much  as  he 
can  fuffer  and  bear  upon  him  and   more,    and  the  firft 

day 
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day  he  ftall  have  three  morfels  of  bread  made  of  barley, 
without  any  drink,  and  the  fecond  day  he  (ball  drink 
as  much  as  he  can  at  three  times  of  water  which  is 
next  to  the  door  of  the  prifon,  except  running  water, 
without  any  bread,  and  this  (hall  be  his  diet  till  he  be  dead. 
Sluod  nota.      Br.  Corone,  pi.  160.  cites  14  Ed.  4.  8. 

Serjeant  Hnivkins  fiiys,  that  the  manner  of  infliaing 
this  punifhment  may  be  beic  found  from  the  books  of 
entries  and  other  law  books,  all  of  which  generally  agree, 
that  the  prifoner  (hall  be  remanded  to  the  place  from 
whence  he  came,  and  put  into  fome  low  dark  room,  and 
there  laid  on  his  back  without  any  manner  of  covering, 
except  for  the  privy  parts,  and  that  as  many  weights  be 
laid  upon  him  as  he  tan  bear  and  more,  and  that  he  (hall 
have  no  manner  of  fuftenance  but  the  worft  bread  and 
water,  and  that  he  fliall  not  eat  the  fame  day  in  which 
he  drinks,  nor  drink  the  fame  day  on  which  he  eats,  and 
that  he  (hall  fo  continue  till  he  die.  But  that  it  is  faid 
that  anciently  the  judgment  was  not,  that  he  (hould  con- 
tinue until  he  (liould  die,  but  until  he  fliould  anfwer, 
and  that  he  might  fave  himfelf  from  the  penance  by  put- 
ting himfelf  upon  his  trial,  which  he  cannot  do  at  this  day 
after  the  judgment  of  penance  once  given.  2  Hawk. 
PL  C.  330.  cap.  30.  /.  16.  And  there  in  the  margin, 
the  ferjeant,  as  to  the  remanding  him  to  the  place  whence 
he  came,  cites  H.  P.  C.  227.  S.  P.  C.  150  (E),  Keikv. 
■JO. a.  4  Ed.  4.  II.  pi.  18.  li^Ed.  4.  8.  pi.  17.  Jir. 
Br.  Corone  160.  2  /«/?.  178.  Ra.  Ent.  385.  pi  17. 
8  Ed.  4.  I.  pi.  2.  And  as  to  the  words  in  fome  low  dark 
room,  he  fays,  that  this  claufe  is  omitted  in  Keilw.  70.  a. 
i^.  Ed.  4.  II.  pi.  18.  But  is  mentioned  in  all  the  other 
books  above  cited,  but  with  this  difference,  that  14  £'^.  4. 
1 1,  pi.  17.  fays  only  he  (hall  be  put  in  a  chamber,  without 
adding  that  it  (hall  be  low  or  dark.  And  as  to  the 
words  there  laid  on  his  back,  bfc.  he  fays,  that  in  this  all 
the  books  above  cited  feem  to  agree.  And  14  Ed.  4.  8. 
pi.  17.  and  S.P.C.  150  (E),  and  2  Iiijl.  178.  add,  that 
he  (hall  lie  without  any  litter  or  other  thing  under  him, 
and  that  one  arm  (hall  be  drawn  to  one  quarter  of  the 
room  with  a  cord,  and  the  other  to  another,  and  that 
his  feet  (hall  be  ufed  in  the  fame  manner.  But  that  thefe 
claufes  are  wholly  omitted  in  all  the  other  books  above 
cited,  except  H.  P.  C.  which  takes  notice  of  the  latter 
of  them  only.  And  Ra.  Ent.  385.  pi.  2.  adds,  that  an 
hole  (hall  be  made  for  the  head.  And  Keilw.  70.  a. 
fays,  that  the  head  (hall  not  touch  the  earth ;  but  none 
of  the  other  mention  either  of  thefe  claufes.  And  as  to 
the  words,  that  as  many  weights  Jliall  be  laid  upon  him  as 
he  can  bear  and  more,  i^c.  he  fays,  that  in  this  all  the 
books  above  cited  agree.  And  as  to  the  word  bread,  he 
fays,  that  14  Ed.  4.  8.  pi  17.  S.P.C.  150.  (E),  and 
2  Inji.  178.  are,  that  he  fhall  have  three  morfels  of  barley 
bread  a  day.  Keihu.  70.  a.  that  he  (ball  have  only  rye 
bread,  and  Ra.  Ent.  385.  pi.  2.  and  2  Hen.  4.  i.  pi.  2. 
generally,  that  he  (hall  have  of  the  worft  bread.  And 
as  to  the  word  ivatcr,  he  fays,  that  in  14  Fd.  4.  8.  pi.  17. 
S.P.C.  150.  (E),  2  hji.  178.  and  8  Hen.  4.  I.  pi.  2. 
and  Keilw.  70.  a.  are,  that  he  (hall  have  the  water  next 
the  prifon,  fo  that  it  be  not  current ;  but  Ra.  Ent.  385. 
pi.  5.  is  general,  that  he  (hall  have  the  worft  water. 
And  as  to  the  words,  not  eat  the  fame  day  in  which  he 
drinks,  nor  drink  the  fame  day  on  which  he  eats,  isfc.  he 
fays,  this  is  omitted  in  Keilw.  70.  a.  and  in  8  Hen.  4.  I. 
pi.  2.  And  as  to  the  words  ////  he  die,  he  fays,  this  is 
omitted  in  none  of  the  books  above  cited,  except  14 
Ed.  5.  [4.]  1 1,  and  H.  P.  C.  227.  But  that  neither  of 
thefe  books  give  the  whole  judgment  at  large.     Hawk. 

PL  C.  330,  331.    cap.  3-  .     ^    .  ^  .r-        ^^.         ■ 

For  more  learning  on  this  fuhjeSi,  fee  15  Vm,  Abr.  tit. 
Mute,  and  fe  Obfervatious  on  the  Statutes,  chiefly  an- 
cient, ilfc.  p.  51 — 54. 

Sputtnp.    Set-  ij)oiDJfr3. 

49utCOa  auD  Iamb,  Not  to  be  imported,  30  Car,  2, 
cap.  2. 

SPuttial  Celts.    See  SDcbt  linn  nebto^s. 

ipUtUal  p^atliifc,  Is  where  one  man  promifes  to  pay 
money  to  another,  and  he  in   confideration  thereof  pro- 
mifes to  do   a   certain  aifk,  bfc    fuch  piomifes   muft   be 
binding,  as  well  of  one  fide  as  the  other  j  and  both  made 
I 
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at  the  fame  time.  Hob.  88.  i  Salt.  21.  Where  the> 
are  mutual  promifes,  and  one  of  the  parties  dies,  whereb 
the  other  party  could  not  charge  the  executor  on  the  pro 
mife  of  the  teftator  j  yet  'tis  here  faid  the  promife  by  th 
furvivor  (hall  continue.  Teh.  133.  But  it  is  held,  tha 
on  mutual  promifes  and  covenants,  equal  remedies  are  01 
both  fides ;  tho'  the  performance  need  not  be  precifel 
alleged,  £?■<:.      3  Sa/,^.  15,  108.     I  Z^i;.  88.     2  Mod.  2\, 

^IttUatUiS.  If  a  man  oweth  any  perfon  10/.  ani 
hath  a  note  for  the  fame,  without  feal,  adfion  of  deb 
lies  upon  a  mutnatus ;  but  in  this  there  may  be  wager  c 
law,  which  there  may  not  be  in  an  a£lion  upon  the  cafe 
on  an  implied  promife  of  payment,  ^c.  Comp.  Attorn,  i 
II  I. 

Sj9ttCU0,  In  a  legal  underftanding,  fignifies  to  borrov 
or  to  lend.     2  Sound.  291, 

^UtltS  J  fumtlSi,  A  perfon  dumb  and  deaf,  and  bein 
tenant  of  a  manor,  the  lord  fliall  have  the  wardfhip  an 
cuftody  of  him.  2  Cro.  105.  If  a  man  be  dumb  an 
deaf,  and  have  underftanding,  he  may  be  a  grantor  c 
grantee  of  lands,  l^c.      1  Co.  InJl. 

SPpttei'p,  (Myfterium,  from  the  Fr.  mejiier,  i.e.  ir. 
arlificium,)  An  art,  trade,  or  occupation. 
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55  C  (E  !L  3L  a,  A  flci(F  or  boat.    'Tis  mentiQiiei 
Matt.  Parif,  viz.  Tranfttum  per  nacellas  fijf 
vafa  praparavit. 

J>acKa,  i^acra,  A  fmall  (hip,  a  yatcht,  a  tranfi 
vefTel.     Cowell,  edit.  1727.  * 

^am,  or  j^aam,  (Nam'mm,  from  the  Sax.  t>^ 
capere,)  Signifies  the  taking  or  diftraining  another  mai 
moveable  goods,  and  is  either  lawful  or  unlawful.  Zaaj 
vaam  is  a  reafonable  diftrefs  proportionable  to  the  value 
the  thing  diftrained  for :  And  this  naam  was  anclen 
called  either  vif  or  mort,  quick  or  dead,  according 
is  made  of  dead  or  quick  chattels.  Lawful  naam  is 
either  by  the  Common  law,  as  when  one  takes  anotj 
man's  beafts  damage  feafant  in  his  ground  ;  or  by  a  im 
particular  fafl,  as  by  reafon  of  fome  conttadl  made,  T 
for  default  of  payment  of  an  annuity  it  (hall  be  la^l 
to  diftrain  in  fuch  or  fuch  lands,  bSc.  Horn's  Mirror 
Jujliccs,  lib.  2.  cap.  De  Naam.  See  MUljern« 
Non  libebit  nsmlum  fumere  vel  vadimonium,  nee  averiaj 
imparchiare.  Mon.  Angl.  2  par.  fol.  256.  b.  Coun 
edit.  1727. 

iJSamatiDll,  (Namatio,)  A  diftraining  or  taking 
diftrefs.  In  Scotland  it  is  ufed  for  impounding.  CeU 
edit.  1727. 

i^ame.    See  ^ifnomcr. 

.^Samiltm  ietitttm,  Is  an  unjuft  taking  the  cattfe, 
another,  and  driving  them  to  an  unlawful  place,  fi 
tending  damage  done  by  them.  In  which  cafe  the  own 
of  the  cattle  may  demand  fatisfa(flion  for  the  inji^r 
which  is  called  placilum  de  namio  vet i to, 

i^apCCp,  (Mentioned  in  ftat.  2  R.  2.  c.  i.  from 
Italiat!  napperia,  i.  Hnteamina  domejiica,)  Linen  cloth,  1 
houfhold  linen.     Cowell,  edit.  i']2-j, 

^arratO^,  A  pleader  or  ferjeant  at  law. Et  fc 

endum  quod  quidam  Willielmus  Lovel  miles  hie  in  curia 
prafentia  IS  audientia  juftic.  animo  impetuofo  dixit  cuida 
Ade  de  Flitcham  narraiari  pradi£Ji  Petri  in  affifa  pradil 
placitandi,  i3'c.  Hill.  16  Ed.  3.  in  Scacc.  Ancient 
ferviens  narrator  was  ufed  for  a  ferjeant  at  law.  S 
^CCjeant.  So  in  Fleta,  lib.  2,  c.  37.  Et  ulterius 
curia  Regis  pro  aliquo  narrare  non  audietur,  nifi  pro  ftm 
ipfo,  ft  narrator  fuerit. 

i^adabopltglj,  Its  juftlces  where  impowered  to  dete 
mine  appeals,  q  Geo.  i.  c.  7.  fe£i.  7. 

j^alTe,  or  ilSclTc,  (Mentioned  in  ftat.  4  H.  7.  cap.il 
Seems  to  have  been  the  name  of  the  port  at  Orford 
Suffolk.     From  the  Sa.xon  nafe,  promontorium.     Cowe. 
edit.  1727. 

^atal 
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j^tHlc,  The  ftate  and  condition  of  a  man.  '  ■  Si 
mis  de  homicid'to  accufetur,  fcf  idem  fe  purgare  velit  fecundutn 
latale  fuum.     Leg.  Hen.  r.  cati.  64. 

i^StljtoJ'tCj  From  the  Sax.  natb,  i.  e.  lewdnefs  ;  and 
0  it  might  fignify  the  fame  with  Lairwite.  Cowell,  edit. 
1727. 

igattlJt  DC  llipite.  J.  G.  nativus  de  ftipite  quondam 
'etftit  in  villenagio  ut  de  ftjpite  unum  mejfuagium  in  RillaUn, 
i(.  Survey  of  the  Dutchy  of  Cornwall ;  where  there  is 
Ifo  mention  of  nativi  conventionarii.  The  firft  were 
'illains  or  bondmen  by  birth  or  ftock :  The  other  by 
:ontra<S  or  covenant.  Servi  enim  alii  nalura,  alii  faSli 
i  alii  emptione,  alii  redemptione,  alii  fua  vel  alierius  da- 
iont.  LL.  Hen.  i.  cap.  76.  And  in  Cornwall  it  was 
.  cuftom,  that  if  a  freeman  married  nativom,  and  brought 
•fix  ad  liberum  tensmertum  (jf  liberum  thrum,  and  had 
wo  daughters,  one  of  them  was  free,  and  the  other  a 
iliain.      Bra£ion,  lib.  4.  cap.  21,  2  2. 

^?Lti\i\t^,  (Nativitas,)  Birth  :  Cafting  the  nativity, 
r  b^'  calculation,  feeking  to  know  how  long  the  Queen 
hould  live,  i^c.  made  felony,  23  El.  2.  Nativitas  was 
nciently  taken  for  bondage  or  villcnage,  Terram  quam 
ativi  fui  tenuerunt  de  fe  in  nativitate.  Mon,  Angl.  2 
ar.  f.  643. 

i2i|tiV»0  IjaicnUO,  Was  a  writ  that  lay  to  the  flierifF, 
3r  &  lord,  whole  villain  claimed  for  his  inheritance,  run 
•om  him,  for  the  apprehending  and  reftoring  him  to  his 
)rd  again.  Reg.Orig.  fol.%-].  F.N.B.  fol. -jj.  Seethe 
barter  of  Richard  the  Second,  by  which  he  manumitted 
II  in  t' e  co-nty  of  Hertford.     IVaifingham,  pag.  254. 

jl^atiDUS,  He  that  is  born  a  fervant,  and  fo  differs 
om  him  that  fi-fFers  himfelf  to  be  fold,  of  which  fer- 
ants  there  are  three  forts,  bondmen,  natives,  and  villains; 
\mdmen  were  thofe  who  bound  themfelves  oy  covenants 
!■)  ferve,  and  took  their  name  from  the  word  bond;  na- 
ves we  fpoke  of  juft  before  j  and  villains  were  fuch  who 
:longin?  to  the  land,  tilled  the  lord's  demefncs.  nor 
lighi  depart  thence  without  the  lord's  licence.  Spelman's 
'loff.  See  Chart.  R.  2.  ^a  omnes  manumittit  a  bondagio 
\:  com.  Hertf.      IValftngham,   pag.   254.      Cowell,  edit. 

7^7- 

i^atttral  affCtfion.  (Naturalis  affeaio,)  Is  a  good  con- 
Jeration  m  a  deed  ;  and  if  one,  without  exprefling  any 
)nrideration,  covenant  to  (land  feifed  to  the  ufe  of  his 
ife,  child,  or  brother,  l^c.  He.e  the  naming  them  to 
:  of  kin,  implies  the  confideration  of  natural  afFeflion, 
hereupon  fuch  ufe  will  arife.     Carth.  138.     See  Cctt^ 

Dfratt'oii. 

i^attlcaliiattOlt,  (Naiuralizalio,)  Is  when  an  alien 
3rn,  is  made  the  King's  natural  fubjefl.  Cowell,  edit. 
727. 

The  children  of  a  King  of  England,  or  of  fubjefls 
Dtii  out  of  the  King'>  allegiance,  to  be  deemed  natural- 
Drn  fubjefls,  25  Ed.  3.  Ji.  2.  7  Ann.  c.  5.  /  3.  10 
'««.  c.  5.     4  Geo.  2.  c.  21. 

An  a(5t  for  naturalizing  the  children  of  Thotnas  Points, 
nd  others,  33  H.  8.  c.  25. 

Such  as  are  to  be  naturalized  or  reftored  in  blood, 
lall  receive  the  facrament,  and  take  the  oaths,  7  fac.  i. 

2. 

The  children  of  his  Majefty's  fubjefls  born  beyond  fea, 
uring  the  troubles,  naturalized,  29  Car.  2.  c,  6. 

Children  of  officers  born  abroad  naturalized,  9  (sf  lo 
^.  3.  c.  20. 

No  alien,  tho'  naturalized,  i^c.  capable  of  offices  of 
ruft,  (^c.     12  y  13  fV.  3.  c.  2. 

Natural  fubjefls  may  inherit,  and  make  their  title  by 
jnceftors  born  beyond  fea,  ii  £5"  iz  tf^.  3.  cap.  6.  pro- 
ided  they  were  before  the  time  of  the  defcent,  25  Geo.  2. 
.29. 

Foreign  proteflants  naturalized,  7  Ann.  c.  5.  repealed, 
10  Ann.  c.  5. 

Perfons  naturalized  at  the  accelEon  of  Geo.  \.  not  dif- 
ibled,   I  Geo.  i.  f.  4.  fea.  I. 

No  bill  of  naturalization  to  be  received,  without  a 
laufe  difabling  from  being  a  member  of  parliament,  ^c. 
;  Geo.  I.  c.  4.  fe£l.  2. 

Time  given  w  the  Palatines  in  Ireland  for  taking  the 
)aths,   I  Geo.  i.  c.  29, 
Vol,  II.  N"  107. 
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Children  of  fubjefls  born  abroad  deemed  natural-born 
fubjefls,  ^Geo.2.  c  21. 

Foreign  feamen  fervinsj  two  years  upon  proclamation 
in  time  of  war,  naturalized,   12  Geo.  2.  c.  3. 

Foreigners  refiding  feven  years  in  the  plantations  natu- 
ralized, 13  Geo.  2.  c.  7.  Extended  to  the  Moravians, 
20  Geo.  2.  c.  44. 

Sacrament  to  be  received  except  by  Quakers  and  J^v/^t 
13  Geo.  2.   (.  7.  fed.  2. 

Reftrained  from  holding  offices  of  trufl,  ^c.  l^Geo.  2. 
f.  7.  /  6.      20  Geo.  2.  c.  44.  /  5. 

Foreign  pmteftants  fervmg  three  years  in  the  whale- 
fifhery  naturalized,   22  Geo.  2.  c.  45.  fe.l.  8. 

Excluded  from  offices  of  truft,  l-^c.  22  Geo.  2.  c.  45. 
fea.  to. 

N  ne  to  inherit  by  n  /F.  3.  c.  6.  but  fuch  as  were 
capab!e  to  take  at  the  death  of  him  who  died  Jafl  feifed, 
25  Geo.  2.  c.  39. 

Foreign  proteflants  ferving  two  years  in  America,  na- 
turalizid,   2  G,-o.  3.  c.  25. 
See  J3ltrn. 

i^il^ftgiltnt,  Was  that  duty  which  was  incumbent  on 
the  tenant  to  carry  his  lord's  goods  in  a  (hip.  Liberi 
fint  ah  otnni  cariagio,   navagic ,  l^c.      Mon,    I  torn.  922, 

iSaDal  ttt;K5.    See  g)liips,  ^to^c?, 

iSaDi'sattoti.    See  s>lity0. 

i^abisi,  i^antcttla,  A  fmall  difli  to  hold  the  fran- 
kinceiife,  before  it  was  p'  t  into  the  thuribulum,  cenfer, 

or  fmoaking  ^t.—^  Inter  ecdeftee  ornamenta tburi'- 

bulum  cum  navi.  Paro..h.  Antiq.  po^.  5C8.  I;  feenis  fo 
called  from  the  (hape,  refemblirc;  a  b'u  or  little  (hip, 
as  a  cogue  of  brandy  for  ti  e  like  reafon.  Cowell,  edit,. 
1727. 

jgaDiS!  ercfcCae,  The  nave  or  body  of  the  church, 
as  didinguifhed  fiom  the  choir,  and  wings,  01  ifles.  It  is 
that  ()art  of  the  cl.urch  whpre  the  cnmmo..  people  fit, 
which  being  ihe  loncefl  pair  i^  fo  called:  ^od  camera 
ejus  veluli  r.avium  car'na  eft.      r)u  Cange. 

^aDp.    Sc-  .Seamen,  ^Iriys. 

ij2a\)p  liUs,  Countertei.-ing  them,  iSc.  punifhed, 
I  Geo.  I.  Jl.  2.  c.  25.  fetl.  6.  Stealing  them  felony, 
2GV0.  2,   c.  Z<,.  feSl.  3. 

^abJVOffEte,   H 'W  rebuilt,   25  Car.  2.  c.  10. 

i^C  aDintttaSi,  Is  a  writ  that  lieth  for  the  plaintiff,  fn 
a  quare  impedit,  or  him  that  hath  an  adlion  of  darrein 
prefeMment  depending  in  the  Commo;i  Bench,  and  feareth 
ti.at  the  bifhop  will  admit  the  clerk  of  the  defendant, 
during  the  fuit  between  them  ;  whch  writ  mufl  be  fued 
within  fix  months  after  tliC  avoidance,  becaufe  after  fix 
months  the  bifhop  may  prefent  by  lapfe.  Reg.  Orig. 
>/.  31.     F.N.B.f2J. 

^erelTitp,  The  law  charges  no  man  with  default 
where  the  a(£l  is  compulfory,  and  not  voluntary,  and 
where  there  is  not  a  confent  and  eleflion  ;  and  therefor? 
if  either  there  be  an  impoffibility  for  a  man  to  do  other- 
wife,  or  fo  great  a  perturbation  of  the  judgment  and 
reafon,  as  in  prefumption  of  law  man's  nature  cannot 
overcome,  fuch  neceffity  carries  a  privilege  in  itfelf, 
Bac.  Elem.  25. 

Neceffity  is  of  three  forts  ;  neceffity  of  confervation  of 
life,  neceffity  of  obedience,  and  neceffity  of  the  adl  of 
God  or  of  a  (Iranger.     Ibid. 

And  firfl  of  confervation  of  life  :  If  a  man  fteal  viands 
to  fatisfy  his  prefent  hunger,  this  is  no  felony  nor  lar- 
ceny. Ibid.  But  if  fuch  neceffity  be  owing  to  his  un- 
thriftinefs,  furely  it  is  far  from  being  an  excufc.  Hawk, 
PI.  C.  93.  cap.  33.  feet.  20.  So  if  divers  be  in  danger 
of  drowning  by  the  cafling  away  of  fome  boat  or  barge, 
and  one  of  them  get  to  fome  plank,  or  on  the  boat's  fide, 
to  keep  himfelf  above  water,  and  another  to  fave  his  life, 
thrufls  him  from  it,  whereby  he  is  drowned,  this  is  nei- 
ther y^  defendendo,  nor  by  mifadventure,  but  juflifiable. 
Ihid.—S.  P.  Hawk.  PI.  C.  73.  cap.  28.  feet.  26. 

So  if  divers  felons  be  in  gaol,  and  the  gaol  by  cafualty 
is  fet  on  fire,  whereby  the  prifoners  get  forth,  this  is  no 
efcape  nor  breaking  of  prifon.     Bac.  Elem.  25. 

So  upon  the  ftatute,  that  every  merchant  fetting  his 

merchandife  on  land  without  fatisfying  the  cuflomer  or 

agreeing  for  it,  (which  agreement  is  conflrued  to  be  in 

5  T  certainty) 
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certainty)  (hall  forfeit  his  merchandife,  and  It  is  fo  that 
by  tempeft  a  great  quantity  of  the  merchandife  is  thrown 
over- board,  w..ereby  the  merchant  agrees  with  the  cu- 
ftomer  by  eftimation,  which  falls  out  fhort  of  the  truth, 
yet  the  over  quantitv  is  not  forfeited  ;  where  note,  the 
recefTity  difpenfes  with  the  dheSt  letter  of  a  flatute-law. 
Ibid.  £5?  26. 

So  if  a  man  have  right  to  land,  and  do  not  make  his 
entry  for  terror  of  force,  the  law  allows  him  a  continual 
claim,  which  fhall  be  as  beneficial  unto  him  as  any 
entry.     Hid.  26. 

The  fecond  neceflity  is  of  obedience ;  and  therefore 
where  baron  and  feme  commit  a  felony,  the  feme  can 
neither  be  principal  nor  acceffory,  becaufe  the  law  intends 
her  to  have  no  will  in  regard  of  the  fubjedlion  and  obe- 
dience (he  owes  to  her  hufband.     Hid. 

So  one  reafon  among  others,  why  ambafTadors  are  ufed 
to  be  excufed  of  practices  againft  the  ftate  where  they  re- 
fide  (except  it  be  in  point  of  confpiracy,  which  is  againft 
the  law  of  nations  and  fociety)  is,  becaufe  non  conjlat 
;Krhether  they  have  it  In  mandatls,  and  then  they  are  excu- 
fed  by  neceflity  of  obedience.     Ibid. 

So  if  I  have  a  warrant  or  precept  from  the  King  to  fell 
wood  upon  the  ground  whereof  I  am  tenant  for  life  or  for 
years,  I  am  excufed  in  wafte.     Ibid. 

The  third  neceflity  is  of  the  a£l  of  God,  or  of  a 
ftranger  ;  as  if  I  be  particular  tenant  for  years  of  a 
houfe,  and  it  be  overthrown  by  grand  tempeft,  or  thunder 
and  lightning,  or  by  fudden  floods,  or  by  invafion  of 
enemies,  or  if  I  have  belonging  to  it  fome  cottage  which 
has  been  infe£led,  whereby  I  can  procure  none  to  inha- 
bit them,  nor  workman  10  repair  them,  and  fo  they  fall 
down  ;  in  all  thefe  cafes  I  am  excufed  in  wafte  ;  but  of 
this  laft  learning  when  and  how  the  adt  of  God,  and 
ftrangers  do  excufe,  there  be  other  particular  rules.  Bac. 
EUm.  26,  27. 

It  is  to  be  noted,  that  neceflity  privileges  only  quoad 
jura  privata ;  for  in  all  cafes  if  the  a£l  that  fhould  deli- 
ver a  man  out  of  the  neceflity  be  againft  the  common- 
wealth, neceflity  excufes  not ;  for  privilegium  non  valet 
contra  rempublicam  ;  and  another  fays,  necejjitas  publico  ma- 
jor eji  quam  privata  ;  for  death  is  the  laft  and  fartheft 
point  of  particular  neceflity,  and  the  law  impofes  it  upon 
every  fubeiS,  that  he  prefer  the  urgent  fervice  of  his 
prince  and  country  before  the  fafety  of  his  life ;  as  if  in 
danger  of  tempeft  thofe  that  are  in  the  (hip  throw  over 
other  men's  goods,  they  are  not  anfwerable ;  but  if  a  man 
be  commanded  to  bring  ordnance  or  munition  to  relieve 
any  of  the  King's  towns  that  are  diftrefTed,  then  he  can- 
not for  any  danger  or  tempeft  juftify  the  throwing  them 
over  board  ;  for  there  it  holds  which  was  fpoken  by  the 
Romany  when  he  alleged  the  fame  neceflity  of  weather  to 
hold  him  from  embarking,  necejfe  eft  ut  earn,  non  ut  vi- 
vam.  So  in  the  cafe  put  before  of  hufband  and  wife,  if 
they  join  in  committing  treafon,  the  neceflity  of  obe- 
dience does  not  excufe  the  offence,  as  it  does  in  felony  j 
becaufe  it  is  againft  the  commonwealth.    Bac.  Elem.  27. 

So  if  a  fire  be  taken  in  a  ftreet,  I  may  juftify  the 
pulling  down  of  the  wall  or  houfe  of  another  man  to 
fave  the  row  from  the  fpreading  of  the  fire  ;  but  if  I  be 
aflailed  in  my  houfe  in  a  city  or  town,  and  diftrefled, 
and  10  fave  my  life  I  fet  fire  on  mine  own  houfe,  which 
fpreads  and  takes  hold  of  other  houfes  adjoining,  this  is 
not  juftifiable,  but  I  am  fubjedl  to  their  adion  upon  the 
cafe,  becaufe  I  cannot  refcue  mine  own  life  by  doing  any 
thing  which  is  againft  the  commonwealth  ;  but  if  it  had 
been  but  a  private  trefpafs,  as  the  going  over  another's 
ground,  or  the  breaking  of  his  inclofure,  when  I  am 
purfued,  for  the  fafeguard  of  my  life  it  is  juftifiable. 
Bac.  EUm.  27,  28. 

The  common  cafe  proves  this  exception ;  that  is,  if  a  mad- 
man commit  a  febny,  he  fhall  not  lofe  his  life  for  it,  becaufe 
his  infirmity  came  by  the  aft  of  God  ;  but  if  a  drunken 
man  commit  a  felony,  he  fhall  not  be  excufed,  becaufe 
his  imperfedlion  came  by  his  own  default ;  for  the  rea- 
fon that  lofs  or  deprivation  of  will,  and  eledtion  by  ne- 
cefSty,  and  by  infirmity,  is  all  one,  for  the  lack  of  ar- 
bitrium  folutum  is  the  matter  ;  and  therefore  as  Infirmitas 
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culpabilis  excufes   not,  no  more  docs  necf£itas  culpabills. 
Bic.  Elem.  29. 

i^fchliUEg  aim  b^arclets  of  gl.ifis  imported,  What 

duties  to  pay,   4  H^ilL  i^  M.  c.  5.  Je£}.  2. 

S^CtM0t\)S,  What  forts  of  neckcloths  are  not  charge- 
able by  10  Jnn.  c.  i().  12  Jnn.  ft,  2.  c,  9.  jeQ.  j. 
and  f.  19. 

i^fCClelMOlk,  Importing  it  prohibited,   13  {5"  14  Car. 

2.  c.  13,     May  be  exported  duty   free,   11  ^  12  ff^l/, 

3.  c.  3.  fea.  15. 

i^C  event  IScgnO,  Is  a  writ  to  reftrain  a  perfon  from 
going  out  of  the  kingdom  without  the  King's  licence 
F.  N.  B.  85. 

By  the  Common  law  every  man  may  go  out  of  the 
realm  to  merchandize,  or  on  pilgrimage,  or  for  what 
other  caufe  he  pleafeth  without  the  King's  leave,  and  he 
fhall  not  be  punifhed  for  fo  doing  ;  but  becaufe  that 
every  man  is  of  right  for  to  defend  the  King  and  his 
realm,  therefore  the  King  at  his  pleafure  by  his  writ  may 
command  a  man  that  he  go  not  beyond  the  feas,  or  out 
of  the  realm  without  licence  ;  and  if  he  do  the  contrary, 
he  fhall  be  punifhed  for  difobcying  the  King's  command; 
and  it  feemeth  that  this  command  may  be  made  by  the 
King's  writ  under  the  Great  feal,  and  alfo  the  Privy 
feal  or  fignet ;  for  by  the  law  the  fubje<3  is  bound  to  take 
notice  of  every  writ  the  King's  feals  in  fuch  cafe,  a; 
well  as  of  the  Great  feal.     F.  N.  B.  85.  (A). 

A  writ  of  Ne  exeat  Regno  may  be  granted  in  an\ 
cafe  where  there  is  danger  of  fubterfuge  from  the  juftia 
of  the  nation,  though  of  private  concernment.  2  Chan 
Cafes  245.  Trin.  30  Car.  2.  jlnon'.  Per  Fleming  Ch.  B 
the  Kmg  may  inhibit  any  man ;  for  the  caufe  is  not  tra 
verfable.     Lane  29. 

A  Ne  exeat  Regno  ought  not  to  be  granted  but  upo; 
great  reafon  and  examination,  otherwife  a  homim  rtpli 
giando  may  lie ;  per  Holt  Ch.  J.  Farr,  9.  Pafch,  i  Am, 
B.  R.  Anon'. 

A  folicitor's  bill  being  taxed,  and  reported  over  pai 
60  /.  on  motion,  and  affidavit  of  his  going  beyond  fea, 
A'i?  exeat  Regno  was  granted,  though  no  bill  was  in  coui 
whereon  to  ground  this  writ ;  per  Mafter  of  the  Roll 
Chan.  Free.  171.  Mich.  170 1.  Loyd  v.  Cardy. 

A  Ne  exeat  Regno  lies  to  prevent  one's  going  into  Sco, 
land,  it  being  out  of  the  jurifdidion  of  Chancery;  ar 
the  procefs  thereof  not  reaching  thither  is  equally  mifchii 
vous  to  the  fuitor  here,  as  if  he  aflually  were  out  of  t\ 
kingdom  ;  and  though  it  was  moved  for  one  defendai 
againft  another  defendant,  yet  it  being  in  a  matter  of  at 
count  in  which  both  parties  are  aftors,  and  money  bein 
fworn  due  from  the  defendant  againft  whom  to  the  othe 
Lord  Harcourt  thought  the  motion  proper,  fp'ms's  Re^ 
263.  Trin.  J  7 14.   Dane's  cak. 

Where  the  party  is  to  be  reftrained  from  going  to  Stst 
land,  the  condition  muft  be  not  to  go  out  of  the  reali 
or  to  Scotland ;  for  if  it  be  only  not  to  go  out  of  tl 
realm,  the  party  going  to  Scotland  will  not  forfeit  his  bon 
or  recognizance.     IVms's  Rep.  263.  in  a  note  there. 

It  was  moved  to  have  a  A'^  exeat  Regno  framed  fo  as  1 
prevent  the  defendant  going  into  Scotland  upon  affidav 
of  his  going  to  refide  theie,  and  having  confefTed  that  1 

had  received  10,000/.  as  truftee  for  the  plaintiff. 

An  order  was  made  at  the  Rolls,  and  the  writ  marke 
10,000/.  bail,  but  apprehending  that  the  ufual  wr 
would  not  reftrain  his  going  into  Scotland,  as  being  no' 
the  fame  kingdom,  and  yet  as  much  out  of  the  reach  < 
the  procefs  of  the  court  as  any  foreign  part  out  of  tl 
King's  allegiance,  the  fame  was  moved  before  the  Loi 
Chancellor,  who  afked.  What  authority  he  had  to  alt 
an  original  writ  ?  Efpecially  as  this  writ  was  not  orig 
nally  intended  to  aid  the  procefs  of  this  court,  but  was 
mandatory  writ  to  prevent  the  King's  fubjefts  from  goir 
into  foreign  countries  to  pradife  treafon  with  the  Kinf 
enemies  ?  And  faid,  that  perhaps  there  was  no  found 
tion  for  the  doubt  whether  the  common  writ  would  n 
prevent  the  defendant's  going  into  Scotland,  as  well 
any  of  the  King's  other  dominions  out  of  the  procefs 
this  court.  His  lordftiip  faid,  it  was  dangerous  to  alt 
old  eftabliflied  forms,  and  therefore  would  wake  no  0 
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Jer  in  it ;  but  left  the  parties  to  proceed  in  the  old  beaten 
)ath.  Cafes  in  Chan,  in  Lord  Talbot's  time  196.  Pafch. 
[736.  Hunter  v.  Maccray. 

It  is  now  moftly  ufed  where  a  fuit  is  commenced  in 
his  court  againft  a  man,  and  he  defigning  to  defeat  the 
)ther  of  his  juft  demand,  or  to  avoid  the  juftice  and 
•quity  of  this  court,  is  about  to  go  beyond  fea,  or 
lowever,  that  the  duty  will  be  endangered  if  he  goes. 
°.  iJ.  C.  251. 

If  the  writ  be  granted  on  behalf  of  a  fubjeiS,  and  the 
•arty  taken,  what  is  generally  done  is  (his;  The  patty 
ither  gives  fecurity  by  bond  in  fuch  fum  as  is  deman- 
led,  or  he  fatisfies  the  court  by  anfweting,  (where  the 
itifwer  is  not  already  in)  or  by  affidavit,  that  he  defigns 
lot  to  go  out  of  the  realm,  and  gives  fuch  reafonable  fe- 
urity  as  the  court  direds,  and  then  he  is  difcharged. 
».  R.  C.  252. 

While  this  was  accounted  a  writ  of  grace,  if  the  party, 
a  whom  the  writ  was,  had  anfwered  an  J  denied  the 
quity  of  the  plaintiff's  bill,  and  the  court  faw  no  caufe 
3  the  contrary,  the  writ  would  be  fuperfeded.     P.  R.  C. 

52.     See  15. ^n.  ^^r.  537— 539- 

i^CgatiDe,  is  a  propolition  by  which  fomething  is 
enied  j  alfo  a  particle  of  denial,  as,  not.  John/.  An 
fHfmative  includes  a  negative  ;  for  every  ftatute  limiting 
iiy  thing  to  be  in  one  form,  although  it  be  fpoke  in 
le  affirmative,  it  includes  in  itfelf  a  negative  ;  as  the 
atute  of  Wejim.  cap,  4.  of  a  quod  ei  deforceat  is,  that 
le  demandant  (hall  vouch  ac  f.  lenens  ejpt  in  priori 
'eve,  includes  a  negative,  viz.  and  not  otnerwiie,  tor  it 
as  been  taken  fmce,  that  if  the  firft  writ  was  a  fcire 
jcias,  and  the  teuant  in  the  quod  ci  deforceat  maintains 
le  title  of  it,  the  demandant  fhall  net  voucii ;  for  he 
lall  vouch  ac  ft  tenens  effet  in  priori  breve,  which  is  as 
luch  as  to  fay,  that  he  Ihall  vouch,  ac  ft  tenens  effet  in 
fmi  breve^  and  in  no  other  manner,  and  then  in  the 
rft  writ  (it  being  a  fctre  facias)  he  could  not  vouch,  no 
lore  than  he  can  now.  Plow.  C.  206.  b.  207.  a.  Arg. 
Vbi  plura,  in  cafe  of  Stradling  v.  Morgan. 
!  The  defendant  fwore  an  affirmative,  and  afterwards 
,1  information  was  exhibited  againft  him  for  it  j  tho'  a 
egative  could  not  be  proved,  yet  the  court  direded  that 
ley  fhould  firft  give  their  probable  evidence,  and  that 
!ie  defendant  Ihould  afterwards  prove  his  affirmative  if 
le  could.  Cumb.  57.  Trin.  3  Jac.  2.  B.  R.  The  King 
.  Comes. 

Two  negatives  may  be  conftrued  as  a  negative  in 
rants,  but  not  in  pleas;  for  they  are  to  be  in  Latin, 
nd  muft  be  conftrued  as  Latin  ought  to  be.  Per  cur'. 
\  Salk.  328.  Trin.  2  Ann.  B.  R.  Dillon  v.  Harper. 
Negative  may  be  implied  by  an  affirmative,  but  not 
eceflarily  e  contra.  As  the  faying,  that  a  papift,  unlefs 
,e  conforms,  fhall  not  take  by  devife,  does  not  necefla- 
iily  imply  that  if  he  does  conform,  he  (hall  take  by  de- 
ife,  l^c.  1  IFms's  Rep.  9.  Pafch.  1722.  in  cafe  of 
nil  V.  Felkin, 

Where  a  truft  of  a  term  for  raifing  portions  for 
aughters  dire(as  a  particular  method  for  raifing  them, 
:  implies  a  negative,  that  they  (hall  not  be  raifed 
ny  other  way.  2  Tf^ms's  Rep.  19.  Pafch.  1722.  in  cafe 
if  Ivy  V.  Gilbert  tf  al'. 

An  affirmative  oath  was  made  to  ground  an  attachment 
ipon  ;  if  the  perfon  againft  whom  the  motion  is,  denies 
he  charge  by  oath  pofitively  and  fully,  the  negative  oath 
hall  be  preferred  fand  this  is  the  only  cafe  in  which  it 
hall  be  fo.  8  Mod.  81.  Trin.  8  Geo.  The  King  v.  Ack- 
north  y  al' . 

i^EgatiUC  pjegttant,  (Negative  pregnans)  Is  a  nega- 
he,  implying  alfo  an  affirmative :  As  if  a  man  being 
mpleaded  to  have  done  a  thing  on  fuch  a  day,  or  in  fuch 
I  place,  denieth  that  he  did  it  modo  tff  forma  declarata, 
which  implieth  neverthelefs,  that  in  fome  fort  he  did  it : 
Or  if  a  man  be  faid  to  have  alienated  fend  in  fee,  and  he 
Taith  he  hath  not  aliened  in  fee,  that  is  a  negatine  pregnant ; 
;or  though  it  be  true  that  he  hath  not  aliened  in  fee,  yet 
It  may  be,  he  hath  made  an  eftate  in  tail.  Dyer,  fol. 
17.  num.  95.  and  Brook  hoc  titulo,  and  Kitchin,  fol.  232. 
ind  the  Terms  of  the  Law.  W'e  read  alfo  in  fome  Civi- 
lians of  affirmativa  pregnans,  and  that  is,  qua  habet  in  fe 
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indufivam  negativam,  fa"  hoc  importare  videntur  diSlknti 
(folum  W  tantum)  qua  implicant  negativam.  Pacianus 
de  Prcbationibus,  lib.  I.  cap,  31.   num.  ib.  fol.  93. 

In  information  againft  J.  K.  for  buying  cloths  of  A. 
B.  contra  formam  flatuli  de  anno  24  Hen.  8.  he  faid, 
that  he  did  not  buy  of  A.  B.  contra  formam  fiatuti  prout, 
iffc.  and  no  ifTue ;  for  it  is  not  material  if  ije  bought  of 
A.  B.  or  of  /^.  N.  or  of  any  other,  but  if  he  bought 
the  cloths  contra  formam  fiatuti  or  not,  and  therefore 
the  ifTue  fhall  be  that  he  did  not  buy  modo  y  forma,  ^c. 
Br.  IfTues  Joines,  pi.  81.  cites  33  Hen.  8. 

Debt  was  brought  upon  an  obligation,  the  condition 
whereof  was,  that  J.  S.  (hall  not  diflurb  the  plaintift'  in 
his  pofTcinon  by  any  indirefl  means.  To  which  the  de- 
fendant pleaded,  that  he  did  not  difturb  the  plaintiff  in 
his  pofTeffion  by  any  indireif  means,  but  by  due  courfe 
of  law  ;  and  it  was  objefted,  that  the  plea  was  ill,  bc- 
caufe  not  (hewed  how  by  due  courfe,  viz.  what  fuit. 
But  agreed  the  plea  would  have  been  good  if  he  had  only 
faid,  not  difturbed  by  any  indirect  means  ;  but  doubted  if 
not  ill,  becaufe  he  pleads  over  by  lawful  means,  and  fays 
not  what,  fo  that  it  may  be  tried.  Heath's  Max.  53. 
cites  2  Lee  199.  Dighton  v.  Claik. 

A.  covenanted  that  he  had  not  made  any  former  grant, 
nor  would  afterwards  make  any  grant  without  the  plain- 
tiff's affent.  In  debt  on  bond  for  performance  of  cove- 
nants, the  defendant  pleaded  that  he  did  not  grant  with- 
out the  plaintiff's  affent,  and  this  upon  demurrer  waS; 
held  not  good.  Cro.  J.  559,  560.  Hill.  17  Jac.  B,  R. 
Lea  v.  Luthell.     See  15  Vin.  Abr.   tit.  Negative  pregnant. 

j^eggilDare,  To  claim  kindred.     Cowell,  edit.  i-]2j. 

i3tgligCUr0>  Is  where  a  perfon  negle(£fsor  omits  to  do 
a  thing  which  he  is  by  law  obliged  to.  And  wheie  one 
has  goods  of  another  to  keep  till  fuch  a  time,  and  he 
hath  a  certain  recompence  or  reward  for  the  keeping,  he 
(hall  ftand  charged  for  injury  by  negligence,  b^c.  but  if 
he  hath  nothing  for  keeping  them,  he  is  not  bound  to 
anfwer.  Do£lor  and  Student  269.  A  man  that  finds  an- 
other's goods,  if  they  are  after  hurt  by  wilful  negligence, 
'cis  held  he  is  chargeable  to  the  owner ;  though  it  is 
otherwife  when  they  are  loft  by  cafualty  ;  as  in  cafe  they 
are  laid  in  a  houfe,  which  is  accidentally  buint;  or  if  he 
delivers  them  to  another  to  keep,  who  runs  away  with 
them,  ts'c.  Ibid.  It  is  held,  if  an  accountant  be  rob- 
bed, and  it  is  without  his  default  and  negligence,  lie  (hall 
not  be  anfwerable  for  the  money,      1  /«/?.  89. 

If  there  be  a  decree  for  an  account  to  which  an  exe- 
cutor is  party,  and  he  has  a  debt  due  to  him  which  lie 
does  not  claim,  but  lies  by,  and  the  account  is  taken  and 
perfe£led,  he  (hall  not  bring  a  new  bill  for  his  debt,  and 
put  the  eftate  to  the  expence  of  a  new  fuit  to  obtain  a 
fatisfa£tion,  which  he  might  have  had  in  the  courfe  of 
the  former  proceedings.  Per  the  Matter  of  the  RolL-, 
who  faid,  that  this  is  not  afting  agreeable  to  his  truft, 
2  JVms's  Rep.  665.  Mich.  1734.  Cowper  v.  Earl  Cowper. 

Further  affurance  was  not  demanded  within  the  time, 
yet  equity  ordered  to  make  furti.er  affurance  afterwards. 
Toth.  76,   cites   1594-   Kemp  v.   Palmer. 

If  a  purchafor  negle(3s  to  inrol  his  deed  of  bargain 
and  fale,  being  his  only  affurance,  and  the  bargainor 
brings  his  ejedlment  againft  him,  and  hath  judgment ; 
the  bargainee  may  refort  to  Chancery,  and  there  be  re- 
lieved, if  not  for  the  land,  yet  for  the  money  paid. 
Mich.  13  fac.  I.  Chan.  Rep.  10.  in  the  Eirl  of  Ox- 
ford's  cafe,  fiKS  Jacques  v.  Huntley,  i-^June  1599.  in 
Chancery. 

A  term  was  vefted  in  truftees,  upon  failure  of  iffue 
male,  to  raife  1500  /.  for  daughters.  And  it  was,  that 
the  truftees  by  and  out  of  the  rents,  iffues  and  profits  of, 
y<-.  as  well  by  leafing  or  demifing  the  fame  for  ai 
years,  or  three  lives,  or  for  any  term,  isc.  of  years  de* 
terminable  on  three  lives,  not  exceeding  120  years,  (houW 
raife  and  pay  for  portions,  i^c.  1500/.  but  no  time  li- 
mited for  payment,  nor  any  provifo  for  determining  the 
teim  on  payment.  The  truftees  died.  Then  the  father 
died,  leaving  a  daughter,  but  no  iffue  male,  but  had  con- 
veyed the  remainder  to  B.  for  life,  remainder  to  his 
firft,  ^c.  fons  in  tail,  and  in  default,  remainder  to  C. 
for  lifCj  and  after  to  his  fitft,  ^c.  fons,  tfr.  remainder 

ever. 
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over.  The  daughter  took  letters  of  admlniftration  to 
the  furviving  tiuftee,  and  (he  and  B.  mortgaged  the 
land,  which  was  l6o/.  per  annum,  to  J.  S.  and  B.  co- 
venanted to  pay  the  money.  B.  entred  and  took  the 
profits,  and  paid  the  intereft,  but  none  of  the  1500/. 
principal,  and  died  wiihout  iflue.  Lnrd  Macclesfield  ob- 
ferved,  that  this  was  a  power  to  leafe  only  for  21  yeajs, 
or  three  lives  determinable  on  any  number  of  years  not 
exceeding  120,  and  decreed,  that  (the  1500/.  being  to 
be  raifed  out  of  the  annual  profits  as  they  arofe)  the  re- 
ceipt of  B.  was  the  receipt  of  the  daughter  herfelf  as  to 
thofe  in  remainder,  and  J.  S.  (landing  in  her  place, 
who  had  the  legal  eftate  as  adminiftrator  to  the  furviving 
truftee,  and  was  alfo  cejfui  que  trujl,  the  profits  received 
by  B.  (hall  go  in  fatisfa£tion  of  fo  much  of  the  1500/.  and 
the  refidue  to  be  charged  on  the  remainder.  But  decreed 
further,  that  what  might  have  been  raifed  by  letting 
leafes  according  to  the  power  by  way  of  fine,  if  B.  had 
apprehended  his  eftate  chargeable  with  the  money,  and 
fo  had  taken  the  beiiefir  of  making  fuch  leafes,  that  they 
muft  be  accounted  for  by  the  remainder  man  the  defen- 
dant.     Ch.  Prec.  583.   Pafch.  1722.   Ivey  v.   Gilbert. 

^CgrO,  In  trover  for  1 00  negroes,  and  upon  Not 
guilty  pleaded,  a  fpecial  verdidl  found  that  the  negroes 
were  infidels,  fubjeiSls  to  an  infidel  prince,  and  ufed  to  be 
bought  and  fold  in  America  as  merchandife,  by  the  cuftom 
amongft  the  merchants,  and  that  the  plaintiff  had  bought 
them,  and  was  in  pofTeflion  of  them,  and  that  the  defen- 
dant took  them  out  of  his  pofTeflion.  It  was  argued, 
that  no  property  can  be  in  the  perfon  of  a  man  whereupon 
to  maintain  trover,  and  cited  Co.  Lit.  1 1 6.  that  no  pro- 
perty can  be  in  villains,  unlefs  by  compaiEl  or  conqueft. 
But  the  court  held,  that  they  being  ufually  bought  and 
fold  among  merchants  as  merchandife,  and  being  infidels, 
a  property  may  be  in  them  fufficient  to  maintain  the 
a<Slion;  and  gave  judgment  for  the  plainti(F  niji  caufij  this 
term.  But  at  the  end  of  the  term,  upon  the  prayer  of 
the  attorney  general  to  be  further  heard,  day  was  given 
to  the  next  term.  2  Lev.  20 r.  Trin.  29  Car,  2.  B,  R. 
Butts  V.  Penny. 

In  trefpafs  the  count  was,  that  the  defendant  vi  tf 
armis  unum  ^thiopem  (Anglice  vocat.  a  negro)  ipfius  que- 
rentis  pretii  lool.  apud  London,  isfc.  took  and  carried 
away,  and  kept  the  plaintiff  out  of  pofTellion  of  the  faid 
negro  from  that  time  ufque  diem  exhibittonts  billte  prtedi£1. 
per  quod  he  loft  the  ui'e  of  his  faid  negro.  Upon  Not 
guilty  the  jury  found,  that  the  negro  had  been  baptized 
after  the  taking;  upon  which  a  queftion  wa."!  made,  whe- 
ther the  baptifm  was  a  manumiffion?  As  to  that  the  court 
gave  no  opinion  ;  but  held,  that  trefpafs  lies  not ;  becaufe 
a  negro  cannot  be  demanded  as  a  chattel,  nor  can  his 
price  be  recovered  in  damages  in  adlion  of  trefpafs,  as  in 
cafe  of  a  chattel ;  for  he  is  no  other  than  a  flavi(h  fer- 
vant,  and  the  mafter  can  maintain  no  other  adtion  of 
trefpafs  for  taking  his  fervant,  but  fuch  only  as  concludes 
per  quod  fervitium  amijit,  in  which  the  mafter  (hall  re- 
cover for  the  lofs  of  his  fervice,  and  not  for  the  value, 
or  for  any  damages  done  to  the  fervant.  Judgment  quod 
querens  nil  capiat  per  billam.  Carth.  396.  Hill.  8  //^  3. 
B.  R.  Chamberlain  v.  Harvey, 

In  indebitatus  ajfumpfit  the  plaintiff  declared  for  20 /. 
for  a  negro  fold  by  the  plaintiff  to  the  defendant,  viz. 
In  parochia  Beata  Mariie  de  arcubus  in  warda  de  Cheape, 
a  verdifl  for  the  plaintiff.  And  on  motion  in  arreft  of 
judgment  Holt  Ch.  J.  held.  That  as  foon  as  a  negro 
comes  into  England  he  becomes  free ;  one  may  be  a  villain 
in  England,  but  not  a  flave.  Per  Powell  J.  The  law 
took  no  notice  of  a  negro.  And  Holt  faid.  It  (hould 
have  been  averred  in  the  declaration,  that  the  fale  was 
in  Virginia,  and  by  the  laws  of  that  country  negroes  are 
faleable  ;  for  the  laws  of  England  do  not  extend  to  Vir- 
ginia, which  being  a  conquered  country,  their  law  is  what 
the  King  pleafes,  and  we  cannot  take  notice  of  it  but 
as  fet  forth ;  and  therefore  direfted,  that  the  plaintiff 
amend  the  declaration,  which  (hould  be  made  that  the 
defendant  was  indebted  to  the  plaintiff  for  a  negro  fold 
here  at  London,  but  that  the  faid  negro  at  the  time  of  the 
fale  was  in  Virginia,  and  that  negroes  by  the  laws  and 
fiatutes  there  arc  (aleable  as  chattels.     And  then  the  at- 
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torney  general  coming  in  faid,  that  they  were  inheritances 
transferrable  bv  deed  and  not  without.  And  nothing 
was  d,)i!e.      2  Salk.  666.   Smith  v.  Brown  and  Cooper. 

Trover  lies  not  for  a  negro  ;  for  men  may  be  owners 
and  therefore  not  the  fubjeit  of  property  ;  and  the  court 
feemed  to  think,  that  in  trelpafs  quare  captivum  fuum  cepit 
the  plaintiff  might  give  in  evidence  that  the  party  wm 
his  negro,  and  he  bought  him.  2  Salk,  667.  Mich. 
i^Ann.    B.R.   Smith  y.  Gould. 

S^eife,  (Nativa,  Fr.  neif,  naturalis,)  Is  a  bond-wo- 
man. Stat.  I  Ed.  6.  3.  and  9  R.  2.  cap.  2.  But  if 
(he  marry  a  freeman,  (he  is  thereby  made  free;  and  if 
(he  be  once  free,  and  clea  ly  difcharged  of  all  bondage, 
(he  cannot  be  neif  after,  without  fome  fpecial  a£l  done 
by  her,  as  divorce,  or  confeflioB  in  a  court  of  record;  and 
that  is  in  favour  of  liberty,  and  therefc;re  a  free  womaaiJ 
(hall  not  be  bound  by  taking  a  villain  to  her  hufband)^ 
but  their  iflue  (hall  be  villains  as  their  father  was,  which 
is  contrary  to  the  Civil  law,  which  favs,  partus  [equttm 
venlrem  9  Rich.  2.  cap.  2.  See  i5iitiUtt0.  Anciendv 
lords  of  manors  fJd,  gave  or  afiigned  their  bondmen  and 
women.     Cowelt,  edit.  1727.      See  ^atlttmiffton,  S^if 

ttnus. 

J^CiftJ),  There  was  an  ancient  writ  called  writ  »f 
neifty,  whereby  the  lord  claimed  fuch  -a  woman  for  bis 
neif,  wheiein  but  two  neifs  could  be  put;  but  it  is  noW' 
quite  out  of  ufe. 

i^C  injUde  IJC.tfS,  Is  a  writ  that  lies  for  a  tenai 
who  is  diftrained  by  his  lord  for  other  fervices  than 
ought  to  perform,  and  is  a  prohibition  to  the  lord,  com- 
manding him  not  to  diflrain.  The  fpecial  ufe  of  it  is, 
where  the  tenant  has  formerly  prejudiced  himfelf,  by  per- 
forming more  fervices,  or  paying  more  rent  without  con- 
ftraint  than  he  needed  ;  for  in  this  cafe,  by  reafon  of  the 
lord's  feifin,  he  cannot  avoid  him  in  avowry,  and  there- 
fore is  dri»en  to  this  writ,  as  his  next  remedy,  Reg 
of  Writs,  fol.  4,      Filz^h.  Nat.  Br.  f.  10. 

i?c  rcctpiatitr.    See  2Crial, 

i^C  i)irCCOnTCS,  Colore  mandaii  Regis,  quenquam  amcvu 
a  pojfeffvne  ecclefies  minus  jujle.     Reg.  of  Writs,  fol.  61.' 

.^£Di9  aim  ^t.  Cljjittoy^CrS!,  The  fum  of  103,003, 
ii,s.  ifd.  diftrlbuted   among  the  proprietors  and  inh 
tants,  9  Ann.  c.  23.  fe£l.  88.      10  Ann.  c.  34.     5  Get,. 
f.  32.      iGeo.  \.  c.20.fe£}.^1.     I ^  Gee.  t,  C.  2- feet,  I 
I  Geo.  i,  J1.  7..  c.  8.  /  24. 

igeluraftle  UJJCn  SCinC.  Keels  in  the  haven  to  bl 
meafured  and  marked,  9  H.  5.  c.  10.  30  Car.  1.  J\,  i 
f.  8.     6  tf  7  JV.  3.  c.  10. 

No  goods  (hall  be  (hipped  in  the  harbour  but  at  2^/ 
cafile,  21  H.  8.  c.  18. 

Fi(h,  fait  or  provifions  excepted,  21  H.  S.  c.  18.  /  5, 

The  mayor,  l^c.  of  Newcajile  may  pull  down  wean 
in  the  river,  21  //.  8.  c.  18. 

Gatefide  annexed  to  Newcajile,  7  Ed.  6.  c,  10.  Bjw| 
pealed,   i  M.  Jl.  3.  c.  3. 

Goldfmiths,  filverfmiths  and  plate-workers  incorpon; 
rated,   i  Ann.  Jl.  i.  c.  9.  feet.  4. 

i^ctofountilnnti.    See  jFiflj,  dU^cenlauir, 

i^CtogatC  niai-kCt^platC,  To  be  leafed  to  the  citj 
oi  London,  22  Car.  2.  c.  \i,  feet.  61. 

iSetoljaDen.    See  l^artottrs, 

i^ftoyO^t  in  the  Ifle  of  Wight,  The  poll  for  knights  0; 
the  (hire  may  be  adjourned  to  it,  7  £sf  8  Will.  3.  c,  25| 
fio. 

i^elM  Kiuer.    See  Mtijcr. 
igctos!.    See  planner, 
.^clus^paijecsf.    See  s»tam]j?. 
i^elu  ftilc.    See  Calemsac. 

^etD;^0?k,  Salt  how  imported  from  Europe  thither 
3  Geo.  2.  c.  12. 

^iCOl,  Anciently  ukd  (or  Lincoln.  In  fafce  petitionun 
in  turri  London,  30  Ed.  I.  j  £,  i.  i^  fape  allH, 
Cowell,  edit.  1727.  t 

^tent  COmpiife,  Is  an  exception  taken  to  a  petition!' 
as  unjuft,  becaufe  the  thing  defired  is  not  contained  ill 
that  aft  or  deed  whereon  the  petition  is  grounded.  Fp| 
example :  One  defireth  of  the  court  to  be  put  into  pof 
feflion  of  a  houfe,  formerly  among  other  lands,  i5fc.  »d 
judged  unto  him  :  The  adverfe  party  pleadeth.  That  thi 

petitiei 
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letition  is  not  to  be  granted,  bccaufe  though  he  had  a 
udgment  for  certain  lands  and  houfes,  yet  the  houfe, 
nto  pofleflion  whereof  he  defireth  to  be  put,  is  not  con- 
ained  among  thofe,  for  which  he  hath  judgment.  Cowell, 
dit.  1727.     Reg.  Placit.  94,  95.    See  15  VIn.  Abr.  551. 

intent  IiCDtrP,  (Mentioned  in  the  flat.  29  Car.  2.) 
fo  fufFer  judgment  to  be  had  againft  one  by  ment  dcdlrc, 
.e.  by  not  denying  or  oppofing  it,  by  default.  Cowell, 
dit.  1727.     See  15  VIn.  Abr.  553. 

^igCC  i-iber,  Is  the  Black  Book  in  the  Exchequer  fo 
ailed. 

i^iljil,  or  ^\t\ii\.  Is  a  word  which  the  flierifF  an- 
gers, that  is  appofed  concerning  debts  illeviable,  and 
hat  are  nothing  worth,  by  reafon  of  the  infufficiency  of 
he  parties  from  whom  they  are  due.  5  R.  2.  Jlat.  i. 
7p.  3.  and  27  EUz.  cap.  3,  Accounts  of  nihil  fliall  be 
ut  out  of  the  Exchequer.     5  R.  2.  cap.  13. 

^iljil  capiat  per  b^CiJC,  is  the  judgment  given  againft 
le  plaintiff,  either  in  bar  of  his  adtion,  or  in  abatement 
f  his  writ.     Co.  on  Liu.  fol.  363. 

^Hjil  Dtcit,  Is  a  falling  to  put  in  anfwer  to  the  plea 
f  the  plaintiff  by  the  day  aifigned,  which  if  a  man  omit, 
idgment  paffeth  againft  him  of  courfe  by  nihil  dicit, 
lat  is,  becaufe  he  fays  nothing  in  his  own  defence,  why 

Oiould  not.  Cowell,  edit.  1727.  Reg.  Placit.  138, 
39- 

i^iljil  capiat  pec  billam.    See  i»iljil  capiat  pec 

U\it. 

i^ifi  P?iM3>  Is  a  writ  judicial,  which  lieth  in  cafe 
here  the  jury  is  impanelled,  and  returned  before  the 
ftices  of  the  bank,  the  one  party  or  the  other  requefting 
I  have  this  writ  for  the  eafe  of  the  country,  whereby  the 
eriff  is  willed  to  caufe  the  inqueft  to  come  to  fVeJl- 
xnjier  at  a  certain  day,  or  before  the  juftices  in  the 
me  county  at  their  coming.  See  14  Ed.  3.  cap.  15. 
'he  form  of  the  writ  you  have  in  the  Old  Nat.  Brev.  fol, 
59.  and  in  the  RegiJIer  Judicial,  fol.  7,  ^  28,  ^  75. 
nd  it  is  called  a  writ  of  nifi  prius,  of  thefe  two  words, 
hereby  the  (heriff  is  commanded  to  htlng  to  Wejl mi njler 
ie  men  impanelled  at  a  certain  day,  or  before  the  juftices 
I  the  next  ailifes,  nifi  die  Luna  apud  talent  locum  prius 
nerint,  i^c.  And  the  juftices  of  nifi  prius  muft  be  one 
them,  before  whom  the  caufe  is  depending  in  the 
[nch.  F.  N.  B.  fol.  240.  which  he  taketh  from  the 
\itute  of  Tori,  Anno  12  Ed.  2.  Cowell,  edit.  1727. 
i  Iffues  which  are  of  eafy  examination  may  be  deter- 
ined  before  juftices  by  n//5  ^r/ttf,  St.lVefim.z.  i^Ed.  i. 

Judgment  may  be  given  at  tiift  prius  in  darrein  pre- 
jfnent  and  quare  impedit,  St.  Wejlm,  2.  13  Ed.  I.  c.  30. 
Iffue-  may  be  tried  at  nift  prius  by  a  judge  of  the  fame 
uii,  St.  de  Fin.  Levat.  27  Ed.  i.  fi.  i.  c.  4. 
Iflucs  in  a  plea  of  land  may  be  tried  at  nifi  prius  before 
le  or  two  juftices  of  the  place,  5/.  Ebor.  12  Ed.  2.  Ji.  i, 

3-    .  .^      . 

Juftices  of  nifi  prius  may  record  defaults  and  nonfuits, 

.  Ebor.  1 2  Ed.  2.  fi.  i.  c.  4. 

Nifi  prius  (hall  be  granted  as  well  at  the  fuit  of  the 
ifcndant  as  of  the  plaintiff,  2  Ed.  3.  c.  16. 

Nifi  prius  granted  in  attaints,  5  Ed.  3.  c.  6.     23  H.  8. 

3.  fea.  8. 

May  be  granted  before  the  juftices  of  aflizc,  ^c.  14 
d.  3.7?.  I.  c.  16. 

Juftices  of  nift  prius  may  give  judgment  in  aflife  of 
irrein  prefentment  and  quare  impedit,    14  Ed.  3,  fi.  i. 

16. 

The  panels  fliall  be  returned  in  court  and  fhewn  to 
le  parties,  42  Ed.  3.  c.  il. 

Shall  be  granted  at  the  fuit  of  the  jurors  after  the  third 
iftrefs,  7  R.  2.  c.  7. 

Juftices  of  nift  prius  may  give  judgment  in  cafe  of 
:lony  and  treafon,   14  //.  6.  c.  i. 

For  the  return  of  juries  at  nift  prius,  35  H.  8.  c.  6. 

Caufes  laid  in  Middlefex,  may  be  tried  at  nfi  prius, 
8  El.  c.  12.  within  eight  days  after  term,   12  Geo.  i, 

31.  within  fourteen  days,  2\Geo.  2.  c.  i2.  f.  5. 

For  other  matters,  fee  (Il;jCCl)e(lUCC,  S.ttt'f,  BtWttJffS!  Of 

Ifife, 
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iJiljitOlint  JlS^itOneS,  TVelJlmmi  -,  becaufe  they  lived 
near  high  mountains  covered  with  fnow,  efpecially  in 
Caermarihenfiiire  ;  they  are  fo  called  in  our  hiftorians.  — . 
Cum  adverfus  Nivicolincs  Britones  Regia  effet  expeditia, 
Du  Cange.     Cowell,  edit.  1727. 

^Oble,  Was  an  ancient  kind  of  Englifii  money  now 
not  in  ufe  ;  the  value  thereof,  in  the  34th  year  of  Edward 
the  Third,  via.  1360,  appears  in  the  letters  of  John 
King  of  France,  upon  the  treaty  of  peace  between  the 
fame  two  Kings,  where  art.  13.  you  have  thefe  words: 

Item  accorde  efl  que  le  Roy  de  France  payera  au  Ray 

d'Angleterre  trois  milions  d'efcus  d'or,  dont  les  deux  valent  un 
noh\ede  la  money  d'Angleterre.  We  at  this  day  value  a 
noble  at  fix  ftiillings  and  eightpence,  but  have  no  peculiar 
coin  of  that  name.     Cowell,  edit.  1727. 

igobilitp,  (Nobiliias,)  Comprifeth  all  degrees  of  dig- 
nity above  a  knight,  fo  that  a  Baron  is  the  loweft  order 
thereof.  Smith  de  Repub.  Angl.  lib.  i.  cap.  17.  Bartolus 
in  his  traft,  De  Nobilitate,  lib,  12.  defines  it  thus:— — 
Nobilitas  e/i  qualitas  illata,  i^c.     Cowell,  edit.  1727. 

In  the  Saxon  times  the  Earls  of  counties  being  officiary, 
were  elected  by  the  freeholders  in  their  folkmotes,  and 
were  removeable  for  male  adminiftration.  2  Salk.  509. 
in  marg.  cites  L.L.  Edw.  t.  35.  L.L.  Edgari,  c.  5. 
L.L.  Canuti,  c.  ij.  and  Saxon  Chron.  fub  anno  1055. 

Before  the  time  of  nth  Ed.  3.  there  were  but  two 
titles  of  honour,  viz.  Earls  and  Barons  ;  Barons  were  ori- 
ginally created  by  tenure,  afterwards  by  writ,  and  laft  of 
all  by  patent,  viz.  about  the  nth  R.  2.  As  to  earls, 
they  were  firft  created  by  letters  patent ;  and  an  earldom 
confifted  in  office  for  the  defence  of  the  kingdom.  Sec 
Braif.  lib.  i.  c,  8.  Comites  had  their  names  not  from 
counties,  but  a  comitando  Regem.  9  Rep.  49.  It  may 
be  intailed  as  any  office  may  within  Wefim.  2. — . —  And 
earldoms  confift  of  rent  and  poffeffions,  which  were  an- 
ciently great.  See  Mag.  Chart.  The  relief  is  100/.  per 
Holt  Ch.  J.  2  Salk.  509.  Trin.  6  IV.  (s*  M.  B.  R, 
King  and  ^een  v.  Knollys. 

At  the  time  of  making  Magna  Charta,  9  H,  3.  there 
was  no  Duke,  Marquefs,  or  Vifcount  in  England;  for  if 
there  had  been,  they  had,  no  doubt,  been  named  in  this 
charter.  The  firft  Duke  that  was  created  fince  the  con- 
queft,  was  Edward  the  Black  Prince,  in  11  Ed.  3. 
Robert  de  Vere,  Earl  of  Oxford,  was  in  the  8th  year  of 
R.  2.  created  Marquefs  of  Dublin  in  Ireland,  and  was  the 
firft  Marquefs  that  any  of  our  Kings  created.  The  firft: 
Vifcount  that  we  find  of  record,  and  fate  in  parliament 
by  that  name,  was  John  Beaumont,  who  in  the  18th  year 
of  H.  6.  was  created  Vifcount  Beaumont. 

Per  Coke  Ch.  J.  The  dignities  before  the  Conqueft 
were  not  patrimonial  to  defcend,  which  Dodderidge  the 
King's  ferjeant  affirmed ;  and  he  faid  he  had  feen  charters 
before  the  conqueft  with  the  additions  of  Dukes  and 
Earls.     Noy  147.  in  the  cafe  of  Andrews  v.  Webb. 

If  the  King  gives  land  to  one  and  his  heirs  Tenend"  de 
Rege  per  fervitium  baronia,  he  is  no  Lord  of  parliament 
until  he  be  called  by  writ  fo  the  parliament.  Thefe 
which  are  Earls  and  Barons  have  offices  and  duties  an-, 
nexed  to  their  dignities  of  great  truft  and  confidence,  for 
two  purpofes.  i.  Ad  confulendum  tempore  pads.  2.  Ad 
defendendum  Regem  ^  patriam  tempore  belli;  and  prudent 
antiquity  hath  given  unto  them  two  enfigns,  to  refemble 
and  put  them  in  mind  of  their  duties ;  for  firft  they  have 
an  honourable  and  long  robe  of  fcarlet,  refembling  coun- 
cil, in  refpeft  whereof  they  are  acounted  in  law,  De 
Magna  Concilia  Regis.  2.  They  are  girt  with  a  fword, 
that  they  fliould  ever  be  ready  to  defend  their  King  and 
country  ;  and  it  is  to  be  obferved,  that  in  ancient  records 
the  barony  (under  one  word)  included  all  the  nobility  of 
England,  becaufe  regularly  all  noblemen  were  Barons, 
tho'  they  had  a  higher  dignity;  and  therefore  of  the 
charter  of  King  j?^.  i.  the  conclufion  is,  Teflibus  archi- 
epifcopis,  epifcopis,  barcnibus,  (jfc.  fo  placed,  in  refpefl 
that  Barons  included  the  whole  nobility  ;  and  the  great 
council  of  the  nobility,  when  there  were  befides  Earb 
and  Barons,  Dukes  and  Marqueffes,  were  all  compre- 
hended under  the  name  De  la  Council  de  Baronage, 
2  Inft.  5,  6.  o 
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A.  the  grandfather  was  called  to  parliament  by  writ 
3  H.  8.  A.  died,  and  then  B.  his  fon  was  fummoned  to 
parliament  feveral  times  by  writ,  and  after  was  difabled 
by  aa  of  parliament  to  claim  any  dignity,  ^c.  by  de- 
fcent,  remainder  or  otherwife  \  B.  died,  leaving  C.  his 
fon  ;  C.  was  afterwards  called  to  parliament  by  Qi^ieen 
Elizabeth  by  writ,  and  fat  as  youngeft  lord,  and  died, 
leaving  D.  his  fon  ;  upon  a  petition  by  D.  to  be  refto- 
red  to  the  feat  of  A.  his  great  grandfather  5  it  was  refoi- 
ved  by  the  juftices,  upon  a  reference  to  them  by  the 
committees,  I  ft.  That  this  being  only  a  perfonal  and 
temporary  difabllity,  and  not  an  abfolute  and  perpetual 
one,  it  being  without  any  attainder,  he  may  claim  as 
heir  to  fuch  difabled  anceflor,  or  to  any  anceflors  para- 
mount him.  2dly,  That  the  acceptance  of  a  new  crea- 
tion by  C.  cannot  hurt  D.  becaufe  C.  was  difabled  at 
the  time,  and  in  truth  was  no  lord,  but  an  efquire  only, 
fo  that  the  old  and  new  dignity  defcending  together,  the 
old  (hall  be  preferred.  Thefe  refolutions  were  approved 
by  the  lords  in  parliament,  and  confirmed  by  the  Queen, 
and  thereupon  D.  was  accordingly  conduced  to  his  faid 
feat.      II  Rep.  I.    Anno  39   Eliz.  Ld.  Delaware's  cafe. 

See  peers, 
jgortantei:.    See  ^jjp^otjemcnt. 

ipOrtCS  f  nOCtcm  De  ficma.  VVe  often  meet  in 
Domcfday  with  tot  noftes  de  firma^  or  Jirma  tot  noSltum, 
which  is  to  be  underltood  of  entertainment  for  fo  many 
rights.  See  Dome/day,  tit.  ['pxa.  Rex  hundred  de 
Chemeresford  write/am  tunc  reddit  hoc  manerium  decern 
noaes  de  firma,  iff  10  Ub.  tfc.  Drink,  or  entertain- 
ment for  fo  many  nights.  In  the  reign  of  the  Eng/ijh 
Saxons,  time  was  computed,  not  by  days,  but  by  nights, 
fo  we  read  in  the  council  of  Clovejhoe,  anno  824.  Et  ibi 
finila  i^  prafcripta  contcntione  coram  epifcopo  po/i  30  nofles 
ilium  juramentum  ad  JVeJiminJier  deduSlum  eji.  And  (<3 
it  continued  to  the  time  of  H.  i.  Leg.  c.  bb,  76.  and 
from  thence  'tis  ufual  at  this  time  to  fay  a  fevenight  or 
fortnight.      CowelK  edit.    1727. 

i^ODfpjS  or  i]5eDfi;t,  .Was  a  word  well  known  among 
the  Saxons  to  fi^nity  neceflary  fire,  being  derived  from  the 
Saxon  neb,  that  is,  necefTary,  and  fry,  ignis :  But  the  lear- 
red  Spelman  is  of  opinion  from  the  old  Saxon  need,  i.  ob- 
Jequium  ;  fo  that  nodfyrs  were  fires  made  in  honour  of 
the  Heathenifh  deities.      Cowell,  edit,    1727. 

^OllC  J^JoCCClUi,  Is  where  the  plaintiff  will  proceed  no 
farther  in  his  action,  and  may  be  as  well  before  as  after  a 
verdid,  and  is  ftronger  againft  the  plaintiff  than  a  non- 
fuit ;  for  a  nonfuit  is  a  default  for  non-appearance  ;  but 
this  is  a  voluntary  acknowledgment  that  he  hath  no 
caufe  of  adion.     2  Lil.  P.  R.  2\S. 

In  trefpafs  of  butery  and  imprifonment,  £«?<:.  If  de- 
fendant pleads  Not  guilty  to  part,  and  a  juftification  for 
the  refidue,  upon  which  a  demurrer  is  joined,  the  plain- 
tiff may  take  judgment  for  the  demurrer  by  award  of 
the  court,  in  which  the  law  is  for  him,  and  enter  a 
nolle  profcqui  as  to  the  iffue.  Tr.  15  Jac.  in  the  Exche- 
quer chamber,  in  writ  of  error  upon  judgment  in  B.  R. 
Per  curiam. 

Old  Entries,  fol  654.  tit.  Trefpafs,  pi  13.  A  nolle 
frofequi  for  part,  and  judgment  for  the  refidue.  Tr.  35 
El.  B.  Rot.  1004.  between  Linacre  and  Lydcot,  and 
others,  in  trefpafs  accordingly.  Tr.  9  Jac.  B.  R.  3301. 
Lawrence's  cafe,   in  replevin  accordingly. 

A.  brought  trefpafs  againft  B.  C.  and  D. — B.  pleaded 
Not  guilty,  and  fo  to  ifl'ue.  C.  and  D.  juftificd.  Plain- 
tiff replied,  and  demurrer  was  joined.  Pending  the  de- 
murrer, the  iffue  was  tried  againft  B.  and  damages  and 
judament  againft  him.  After  judgment  the  plaintiff  en- 
tred  a  nolle  profqui  agi'tnH  C.  and  D.  defendant  brought 
error,  and  alleged  for  error,  that  the  nolle  profcqui  dif- 
charged  all  the  defendants.  The  court  agreed,  tliat  if 
the  nolle  profequi  had  been  before  judgment,  it  difcharged 
the  whole  aftion,  and  fo  it  had  if  the  j  idgment  had  been 
againft  them  all,  and  then  the  plaintiff  had  entred 
the  nolle  profequi  againft  the  two  ;  for  nonfuit,  or  releafe, 
or  other  difch^rp-e  of  one,  difcharges  the  reft.  But  be- 
caufe here  the  adlion  was  at  an  end  againft  B.  and  no 
judg^ment  had  ?gamft  C.  and  D.  fo  as  they  are  divided 
'  from  B.  and  are  not  fubjeit  to  damages  found  againft 
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him,  it  was  adjudged,  that  he  was  not  difcharged,  ant 
fo  no  error.  Hob.  70.  Hill,  ii  Jac.  in  cam.  face 
Parker  v.  Sir  John  Lawrence,  Vevil  and  li'ood.  Jenk 
309.  pi.  87.  S.  C.  and  fays,  that  if  the  mile  profqu 
had  been  entred  before  judgment  againft  any  of  them  i 
had  not  amounted  to  a  releafe  to  them  all,  but  only  tt 
a  waiver  of  fuit.  And  where  a  judgment  is  givei 
againft  two  or  three,  in  trefpafs  or  debt,  a  releafe  0' 
execution  againft  one  takes  away  the  whole  execution 
for  the  execution  ought  to  be  joint,  as  the  judgment  is. 

Where  there  are  feveral  iffues,  a  judgment  may  be  en 
tred  as  to  one,  and  a  nolle  profequi  as  to  the  other 
L.  P.  R.   114. 

i^CmenrlatOJ,  One  that  enucleates  and  opens  the  ety 
mologies  of  names.  Spelman  verbo  nomenclator,  inter 
prets  it  to  be  thejaurarius.     Cowell,  edit.    1727. 

ii5omtuat(on,  (Nominatio)  To  be  taken  for  a  powt 
that  a  man  by  virtue  of  a  manor,  or  otherwife,  hath  t 
appoint  a  clerk  to  a  patron  of  a  benefice,  by  him  to  b 
prefented    to    the   ordinary,      Cowell,    edit.    1727.    Sc 

3!5encfice. 

Nomina  isillarum.  King  Edward  the  Second,  i, 
the  9th  year  of  his  reign,  fent  letters  to  the  flierifFs  ( 
England,  commanding  them  to  make  an  cxaft  return  in 
to  the  Exchequer  of  the  names  of  the  villages,  and  pol 
feflors  thereof  in  every  county,  which  was  accordingl 
done  by  them,  and  their  returns  together  are  called  m 
mina  villarum,  remaining  ftill  in  the  Exchequer.  Cowil 
edit.   1727. 

iI5ominC  paenae.  Is  a  penalty  incurred  for  not  paj 
ing  of  rent,  isfc.  at  the  day  appointed  by  the  leafe,  c 
agreement  for  payment  thereof.     2  Lill,  221.    See  Kfn 

i^Onabiittp,  Is  an  exception  taken  againft  the  plair 
tiff  upon  fome  caufe  why  he  cannot  commence  fu 
in  law,  as  pramunire,  outlawry,  prof  eft  in  rel 
gion,  excommunicate,  or  a  Jiranger  lorn,  which  Jaft  hoi 
only  in  anions  real  and  mixt,  and  not  in  perfonal,  e: 
cept  he  be  a  flranger  and  an  enemy.  The  Civilians  fa 
that  fuch  a  man  hath  not  perfonam  flandi  in  jitdic 
Cowell,  edit.  1727. 

^Onae  ^  UCCinjaC,  Were  payments  made  fo  t 
church,  by  thole  who  were  tenants  of  their  farms,  wht 
nonis  was  a  rent  or  duty  claimed  for  things  belong! 
to  hrifbandry,  and  decimts  were  claimed  in  right  of  t 
church.     Cowell,  edit.  1727. 

i^OnagC,  I?  all  that  time  of  a  man's  age,  under  0 
and  twenty  years  in  fome  cafes,  and  fourteen  in  othei 
as  marriage.     See  HjC. 

i^on  alTumpCt,  a  plea  in  perfonal  afllons,  whertl 
a  man  denies  any  promife  made,  i^c.     See  ^fltllttufil 

J^Ol'^'tiaittl,  Is  the  omiffion  or  negleft  of  him  ih 
ought  to  challenge  his  right  within  a  time  limited,  1 
which  neglea  he  is  either  barred  of  his  right,  as  at  tl; 
day  upon  non-claim  wiihin  five  years  after  a  fine,  and  rig 
to  him  accrued,  by  the  ftatuie  of  4  H.  7.  24,  or  of  1 
entry  by  his  defcent,  for  want  of  claim  within  five  yea 
after  the  diffeiftn  made,  by  the  flat.   32  H.  8.  33.    S 

Claim,  iFinc, 

i^On  romjJOjS  mentis.  Is  a  man  of  no  found  m 
mory  and  underftanding,  of  which  there  are  foi 
forts :  Firft,  An  ideot  who  from  his  nativity,  by  a  pe 
petual  infirmity,  is  non  compos  mentis.  Secondly  He  th 
by  ficknefs,  grief  or  other  accident,  wholly  lofeih  1 
memory  and  underftanding.  Thirdly,  A  lunatici,  th 
has  fometimes  his  underftanding,  and  fometimes  nc 
aliquando  gaudet  lucidis  intervallis,  Laftly,  He  that  I 
his  own  afl  for  a  time  deprives  himfelf  of  his  rig 
mind,  as  a  drunkard;  but  that  kind  of  non  com} 
mentis,  fhall  give  no  privilege  or  benefit  to  him  or  1 
heirs  ;  and  a  defcent  takes  away  the  entry  of  an  idei 
albeit  the  want  of  uncierflanding  was  perpetual.  Cot 
lib.  4.    Beverlefs  Cafe.      See  BlDCOtS  ailD  Jlimatl'cftS. 

j^Onronfo^mtffS,  To  be  punifhed  by  imprifonmei 
and  to  fubmit  in  three  months,  or  abjure  the  realm, 
El.  c.   I. 

Keeping  a  nonconformift  in  the  houfe  after  notit 
fubjea  to  the  penalty  of  ten  pounds  a  month,  35  El. 
I.  fea.  8. 

Pcjialt  I 
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Penalties  on  being  at  conventicles,   1 6  Car.  1.  c.  4. 
12  Car.  2.  c.  I. 
Tuftices,  ^c.  may  break  open  doors,  22  Car.  2.  c,  i. 

sa.9- 

Houfes  of  peers  where  they    are  refiJent,  not  to  be 
jarched,  22  Car.  2.  c.  i.  f.  10. 

If  wife  be  conviifted,  penalty  to  be  levied  on  the  goods 
f  the  hufband,  22  Car.  2.  c.  i.  fefi.  16. 

Nonconformift   miniftets  prohibited    to  come    within 
,ve  miles  of  a  corporate  town,  &c.      17  Car.  2.  c.  2. 

Prohibited   to   teach    fchool,    17  Car.  2.  c.  2.  fe£i,  4. 
2  y/w.  y?.  2.  c.  7. 

The  penal  laws  not  to  extend  to  proteftant  diflenters 
iking  the  oaths,    I  JV.  &  M.  c.  18. 

The  a(Sl  not  to  exempt  them  from  tithes,  l^c.     i  IF. 
f  M.  c.  18.  fe£f.  6. 

Diflenters  fcrupling  to  bear  parifli  offices  may  ad  by 
;puty,   I  ly.  i3'  M.  c.  1 8.  fea.  7. 

Anabaptifts  intitled  to  privileges  of  diflentingminlfters, 

W.  y  M.  Ji.  r.  c.  18.  fea.  10. 

Proteftant  difTenting  minifters  freed  from  parifh  offices, 
id  ferving  upon  juries,    I  IV.  (sf  M.  c.  18.  fe6i.  ii. 

Papifts  and  deniers  of  the  Trinity  excepted,   i  W.  l^ 
t.  Ji.  I.  c.  li.  fea.  17. 

Penalty  on  difturbing  their  worftiip,    1  TV.  &  M.  c. 
].  fea.  18. 

Perfons  in  office  prohibited   to  be  prefent  at  conven- 
:les.   10  Ann.  cap.  2.     Repealed,  5  Geo.  I.  f.  4, 

Which  neverthelefs  prohibits    their    being    prefent  in 
eir  habits  of  office,  5  Geo.  I.  c.  4.  fea.  2. 

Diffenter  permitted  to  qualify  according  to  the  tolera- 
)n  adl,  pending  a  profecution,   10  Ann.  c.  2,  fea.  8. 

A  difTenting  minifter  qualified  in  one  county,  may  of- 
:iate  in  another,   10  Ann.  c.  2.  fea.  9. 

Toleration  of  the  epifcopal  communion  in  Scotland, 

I  Ann.  c.  7. 

Penalty  on  magiflrates  being  at  conventicles  in  their 

bits,  5  Geo.  I.  f.  4.  fea.  2. 

Epifcopal  meeting-houfe  in  Scotland  to  be  reglftered, 
Geo.  2.  c.  38. 

Penalty  on  unqualified  miniflers  officiating  in  Scotland, 

.  Geo.  2.  c.  38.  fea.  5. 

Epifcopal  minifters  in  Scotland  to  be  ordained  by  a  bi- 

)p  of  England  or  Ireland,    19  Geo.  2.  c.  38.  fea.  9. 
Geo.  2.  <:.  33.  fea.  13, 

Peers  and  others  prefent  at  unlawful  meeting-houfes  in 

j/Zfl^^difqualified  from  voting,    19  Geo.  2.  c.  38.  f  11. 

Form  of  affirmation   to  be  taken  inftead  of  an  oath 
the  members  of  the  Unitas  fratrum,   22  Geo.  2.  c.  30. 

Privileges  granted   to  the  members  of  the  Unitas  fra- 

im,    who  fhall   fettle    in   America,    22  Geo.  a.  c.  30. 

?.  4. 

j^on  BCCittliinDO.  A  cuftom  or  prefcription  de  non 
htmando  is  to  be  difcharged  of  all  tithes.  See  2EttljC5J. 
'^On  IitttnngCn50,  Is  a  writ  comprifing  under  it  di- 
vrs  particulars,  according  to  divers  cafes,  which  fee  in 
il:  table  of  Reg.  Orig.  verb.  A'in  dlftringendo.  Cowell, 
lit.   1727. 

i^Onesl,  (Nona)    According  to  the  Roman  account, 
l5re  thofe  days  which  at  the  beginning  of  fome  months 

d  fix,  of  others  had  four  days,  according  to  the  verfes : 

Sex  Nonas  Maius,  Oasber,  Julius  ^  Mars, 
^atuor  at  reliqui,  bfe. 

'hustheMnw  in  March,  May,  July  and  Oaober,  are  the  fix 
ys  next  following  the  firft  day,  or  the  calends.  In  other 
lOnths  they  are  the  four  days  next  after  the  firft  ;  but  the 
ift  of  thefe  days  is  properly  called  mnes,  and  the  other  rec- 
)ned  backward,  according  to  the  number  diftant  from 
e  nones,  as  the  third,  fourth  or  fifth  nones.  They  are  called 
nes,  becaufe  they  begin  the  ninthday  before  the  ides.  Dates 
deeds  by  nones,  ides  or  calends,  is  fufficient.  2  Jnji. 
J-  675.  Spelman  in  his  Glojfary  interprets  it  for  meri- 
ts, mid-day,  dinner-time,  which  we  in  Englijh  call 
ton  and  noon-tide,  which  is  as  much  as  if  we  (hould 
y  in  Latin,  Horam  nonam,  id  efi,  pomeridianam, 
rtiam,  non  meridiem,  and  as  he  infers.  Ratio  a  Ro- 
anorum   ccena  duaa  ejt,    qua  hora  diet  nona  eji,    nee 
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fclenniter  ante  comcdebani.     Cowell,    edit.    1727       See 

j^on  £tt  rulpalltltjEl,  Is  the  general  plea  to  an  aaion 
of  trefpafs,  whereby  the  defendant  doth  ahfolutely  deny 
the  fadt  imputed  to  him  by  the  plaintiff,  whereas  in  other 
fpecial  cafes  the  defendant  but  allegeth  fome  reafon  in  his 
own  defence  :  And  therefore  when  the  rhetoricians  com- 
prife  the  fubflance  of  their  difcourfes  under  three  q^jef- 
tions,  An  fit,  quid  fit,  quale  fit ;  this  anfwer  faileth  un- 
der the  firtt  of  the  three,  and  as  it  is  the  general  anfwer 
in  an  acfiion  of  trefpafs,  that  is,  an  adion  criminal,  ci- 
villy profecuted  ;  fo  it  is  alfo  in  all  anions  ctim  nally  fol- 
lowed, either  at  the  fuit  of  the  King,  or  other,  wherein 
the  defendant  denieth  the  crime  objefled  unto  him. 
Cowell,  edit.    1727.     See  Standf.  PI.    Cor.  lib.    2.    cap. 

62.  and  Crefpafs;. 

^OXl  Ctt  factum,  Is  an  anfwer  to  a  declaration, 
whereby  a  man  denieth  that  to  be  his  deed,  whereupon 
he  is  impleaded.     Bro.    See  SDCCH,  £DbltgattOn, 

i^On  C(t  mlJentU.S,  Is  the  (herifF's  return  to  a  writ, 
when  the  defendant  is  not  to  be  found  in  his  bailiwick.  Jac. 

i^Onfeafance,  Is  an  offence  of  omiffion  of  what 
ought  to  be  done  ;  as  in  not  coming  to  church,  bfc. 
which  need  not  be  alleged  in  any  certain  place  ;  for  ge- 
nerally fpeaking  it  is  not  committed  any  where  :  But  non- 
feafance  will  not  make  a  man  a  trefpafler,  i^c.  1  Hawk. 
13.     Hob.  251.     8  Rep.  146. 

igon  implatitatmo  aitqttcm  cc  Itbcro  tcnemento 

Cue  ll^CiJt,  Is  a  writ  to  inhibit  bailiffs,  isfc.  from  dif- 
training  any  man  without  the  King's  writ,  touching  his 
freehold.      Regifier,  fol.   171. 

i^on  intcomittcuDo,  q[uanDo  b^ebe  nc  p?aetipe  \xi 

Captte  fttbtlOlC  impetratttr.  Is  a  writ  direaed  to  the  juf- 
tices  of  the  bench,  or  in  eyre,  willing  them  not  to  give  one 
that  hath,  under  colour  of  intituling  the  King  to  land, 
^c.  as  holding  of  him  in  capite,  deceitfully  obtaining, 
the  writ  called  Pracipe  in  capite,  but  to  put  him  to  this 
writ  of  right,  if  he  think  good  to  ufe  it.  Reg.  Orig. 
fol.  4.  b.  But  this  writ  had  dependance  on  the  court  of 
wards,  and  therefore  is  now  become  out  of  ufe. 
^OUtltrO?3.     See  £Dati)0. 

J^on  mercaimi^atijio  Dirtttalia,   Is  a  writ  dire^ed 

to  the  jujiices  of  afffe,  commanding  them  to  inquire 
whether  the  olHcers  of  fuch  towns  do  fell  vifluals  in 
grofs,  or  by  retail,  during  their  office,  contrary  to  the 
llatute,  and  to  punifh  them  if  they  find  it  true.  Rcgi- 
fler  of  Writs,  fol.  184. 

igon  moleftanilO,  Is  a  writ  which  lieth  for  him 
which  is  molefted,  contrary  to  the  King's  proteflion 
granted   him.      Regijler  of  Writs,  fol.  24. 

igOlt  ObttantC,  (Notwithftanding;  Is  a  claufe  frequent 
in  flatutes  and  letters  patent,  and  is  a  licence  from  the 
King  to  do  a  thing  which  at  the  Common  law  might  be 
lawfully  done  ;  but  being  reftrained  by  a£l  of  parliament, 
cannot  be  done  without  fuch  licence.  Vaugh.  Plowd.  501, 
Cro.  Car.  196.  In  the  reign  of  King  Henry  the  Third, 
fays  Sir  Richard  Baker,  the  claufe  non  obflante  (firfl 
brought  in  by  the  pope)  was  taken  up  by  the  King  in  his 
grants  and   writings.      See  Prynne's  Aniniadverfions  on  4 

Infi.  fol.  1 29,    See  ^Difpcnfatton,  dJ^ant  of  tijc  JSing, 
^^ccogatiDe. 
i^on  omit.  p?opt.  altqttam  libercat.    Is  a  writ 

that  lies  where  the  fheriif  returns  upon  a  writ  to  him  di- 
re£fed,  that  he  hath  fent  to  the  bailiff  of  fuch  a  franchife, 
which  hath  the  return  of  writs,  and  he  hath  not  ferved 
the  writ ;  then  the  plaintiff  fhall  have  this  writ  diredled 
to  the  fheriff  to  enter  into  the  franchife,  and  execute  the 
King's  procefs  himfelf.  Old  Nat.  Brev.  fol  44.  Of  this 
the  Regifier  Original  hath  three  iorti,  fol.  82.  tf  151. 
and  the  Regijler  Judicial  one,  fool.  5,  56.  Alfo  the 
(heriff  fhall  warn  the  bailiff,  that  he  be  before  the  juf- 
tices  at  the  day  contained  in  the  writ,  and  if  he  come  not, 
then  all  the  judicial  writs,  during  the  fame  plea  iffuing, 
fhall  be  writs  of  non  omittas,  and  the  fheriff  ftiall  exe- 
cute the  fame.     Cowell,  edit.    1727. 

i^OllJ^pICDin.  It  was  enaaed  by  9  E.  3.  2.  That 
none  thenceforth  fhould  lofe  his  land  becaufe  of  non- 
plevin  ;  that  is,  when  the  land  was  not  replevined  in 
due  time.     Ralph  de  Hengham  gives  this  good  account  of 

it 
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\\— ^Caveat  ftb't  reus  deficiens,  quoditifia  15  dies  terra m 
fuiim  captam  in  manum  Domini  Regis  replegiet,  quod  fi  non 
fecerit,  ad  calumniam  petentis  proximo   die  placiti  amittit 

feiftnam  terra  ficut  per  defaliam Et  ijla   defalia  viea- 

tur  GaUice  nonplevine,  is"  a '^ui pellet  natufaliur  defaltee 
fojl  defaliam.      Hen2,hain  in  Mtjin.   cap.  8. 

.^011  pOUCntliS  til  tlfftft?  ?  jaratt0,  Is  a  wtit  fop  ti- 
ded upon  the  Jlaiule  of  ll^e/hmiijhr  2.  cap.  38.  and  Ar- 
ticuli  fuper  Chartas,  cap.  9.  wl.ich  is  gran.ed  upon  di- 
vers caafes  to  men  for  the  freeing  them  from  a/fizes  ar.d 
juries,  particularly  by  reafon  of  their  old  age.  See 
F.  N.  B.  fol.  165.  and  ihs  Regijter,  fol.  100,  119,  18 1, 
183. 

^o\\  y^occDcitHo  an  afftfam  Ucgc  iurcnfiilto,  Is 

a  writ  to  hop  the  trial  of  a  caufe  appertaining  unto  one 
that  is  in  the  King's  fervice,  bfc.  until  the  King's  plea- 
fare  be  farther  known.     Re^;!/hr,  fol.  220. 

i^on  PJOS,  If  a  plaint. fF  in  an  adion,  doth  not  de- 
clare againft  the  defendant  within  reafonable  time,  a  rule 
may  be  entered  againft  him  by  the  defendant's  attorney 
to  declare  ;  and  thereupin  a  non  pros,  bfc.  Prailif.  Solic. 
111.  And  a  phintifF  may  enter  3  non  pros  againft  one 
defendant,  where  there  are  two  that  fever  in  their  plea?, 
before  the  record  of  the  caufe  is  fet  down  by  nift  prius  to 
be  tried  at  the  affizes  :  but  it  is  faid  there  cannot  be  a 
non  pros  at  the  trial  at  the  afllzes.  3  Salk.  246.  Tho' 
in  aflion  againft  feveral  defendant',  it  has  been  ruled 
otherwife.  2  5a//J.  456.  Aajj /)r«/7^j  have  been  frequent 
upon  informations  ;  but  never  upon  indicflments,  till  the 
reign  of  King  Charles  II.  Ibid.  See  ^zWi  pjofcciui, 
and  i^OUfuit. 

ii2on?rcfiliCnCC,  Is  applied  to  thofe  fpiritua!  perfons 
that  are  not  refident,  but  do  abfent  themfclves  wilfully 
by  the  fpace  of  one  month  together,  or  two  months  at 
feveral  times  in  one  year,  frum  their  dignities  or  bene- 
fices, which  is  liable  to  penalties,  by  the  ftatute  againft 
non-refidence.  21  H.  8.  c.  13.  Bat  chaplains  to  the 
King,  or  other  great  perfons,  mentioned  in  this  ftatute, 
and  the  25  H.  8.  c.  16.  may  be  non-refident  on  their 
livings  ;  for  they  are  excufed  from  refidence  whilft  they 
attend  thofe  that  letain  them  :  And  bifhops  are  not  pu- 
nifhable  by  ftatute  for  non-refiJency  ;  but  if  a  bifliop  hold 
a  dcanry,  parfonage,  i^c.  in  commenJam  with  his  biftiop- 
rick,  he  is  puniQiable  by  the  ftat.  21  //.  8.  for  non-refi- 
dence on  the  fame.  Alfo  where  bfhops  are  non-refident 
on  their  bifhopricks,  they  are  liab'e  to  eccleiiaftical  cen- 
fure ;  and  the  King  may  ifl'ue  a  mandatory  writ  for  their 
attendance  thereon,  and  compel  them  to  it  by  feizing 
their  temporalties,  a  notable  precedent  whereof  we  have 
in  the  cafe  of  the  biftiop  of  Hereford,  in  the  reign  of 
King  Henry  3.      2  Injl.  bli^.      See  IxCflDCnrf, 

i^on^tefiuentta  njo  Clcrictp  Ixcgis,  is  a  writ  di- 

refted  to  the  ordinary,  charging  him,  not  to  niokft  a 
cleik  employed  in  the  King's  fervice,  by  reafon  of  his 
non  refidence.      Reg.  Orig.  fol.  58. 

ilDOlt  fane  mcmo^p,  (Non  fana  memoriaj  Is  an  ex- 
ception taken  to  any  a(3,  declared  by  the  p'aiiitiff"  or  de- 
mandant to  be  done  by  anotlicr,  and  wheieon  he  grounds 
his  plaint  or  demand  :  And  the  tfFeft  of  it  is,  that  the 
party  that  did  that  a£I,  was  mad  or  not  well  in  h'S  wits 
when  he  did  it,  or  when  he  made  his  laft  will  and  tefta- 
ment.     See  S^OXX  fOmpOlS  mClUl'g. 

j^OS^rCUfC.  Where  a  matter  fet  forth  is  gramma- 
tically right  but  abfurd  in  the  fenfe,  and  unintelligible, 
v\e  cannot  reje£l  fome  words  to  make  fenfe  of  the  reft, 
but  muft  take  them  as  they  ate  ;  for  there  is  nothing  fo 
abfurd  and  nonfenfical,  but  what  by  rcjcfting  and  omit- 
ting may  be  made  fenfe  ;  bat  where  a  matter  is  nonfenfe 
by  being  contradicSlory  and  repugnant  to  fomewhat  pre- 
cedent, there  the  precedent  matter  which  is  fenfe  (hall 
not  be  defeated  by  the  repugnancy  which  follows,  but 
that  which  is  contradiiflory  fhall  be  rejefled  ;  as  in  eje£l- 
ment  where  the  declaration  is  of  a  demife  the  2d  of  Ja- 
nuary, and  that  the  defendant  pojlea,  fcilicet  the  I  ft  of 
January,  ejedled  him  ;  here  the  fcilicet  may  be  reje£led 
as  being  exprefsly  contrary  to  the  pojlea,  and  the  prece- 
dent matter;  per  Holt  Ch.  J.      i  Salk.  324.    Trin.  1  Ann. 

B.  R.  IVyat  v.  Aland. But  per  Powell  J.    Words  un- 

lieceflary  might  in  conftruition  be  omitted  or  rejected, 
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tho'  they  are  not  repugnant  or  con  trad  Iflory,  but  In  eee- 
teris  omniius  agreed  with  the  Ch.  J.     Itid.     See  Q^iRafep, 

i^ou  folDsuDo  pcruutam,aD  (inam  clcclcusi  mulca* 

tur  pjO  noil  rcfitmUta,  is  a  writ  prohibiting  an  ordi- 
nary  to  take  a  pecuniary  mulifl,  impofed  upon  a  clerk  of 
the  King's  for  non-refidency.      Reg.  of  IVrits,  fcl.  50. 

^On^fuit,  (Non  ejl  profeculus,  is!c.)  Is  a  renunciation 
of  the  fuit  by  the  plaintiff  or  demandant,  moft  commonly 
upon  the  difcovery  of  fome  error  or  defe<5t,  when  the 
matter  is  fo  far  proceeded  in,  as  the  jury  is  ready  at  the 
bar  to  deliver  their  verdift.  The  Civilians  term  it  Utis 
rennnciationem,     Cowell, 

Where  a  plaintiff  is  demanded  and  doth  not  appear,  he 
is  faid  to  be  nonfuit ;  and  this  ufually  happens,  where 
upon  the  trial,  and  when  the  jury  are  ready  to  give  their 
verdi£f,  the  plaintiff  difcovers  fome  error  or  defed  in  the 
proceedings,  or  is  unable  to  prove  a  material  point,  for 
want  of  a  necelTary  witnefs,  &c.  and  thereupon  the  plain, 
tiff  may  be  demanded,  (as  he  muft  be)  his  default  is  recorded 
by  the  fecoiidary,  and  the  entry  is  in  mifericordia  quia  nn 
profeculus  eft  breve  fuum  ;  upon  which  the  defendant  re- 
covers his  cofts  againft  him ;  but  this  arifing  from  fomt 
fuppofed  neglect  or  overfight,  the  plaintiff,  except  it 
fome  particular  cafes,  is  not  barred  from  commencing: 
new  afti  n.  For  the  form  of  the  entry,  fee  Cra.  Jat 
213.     2  Leon.  177.     ^  Mod.  86.     o.  Salk.  456. 

Where  a  plaintiff  is  nonfuit,  if  he  will  again  procee 
in  the  fame  caufe,  he  muft  put  in  a  new  declaration  ;  fc 
by  his  being  nonfuit,  it  (hall  be  intended  that  he  had  n 
fuch  caufe  of  fuit  as  he  declared  in,  and  fo  that  dccia 
ration  is  void,  and  he  hath  no  day  in  court.  2  Lit,  Rtj 
231.     3  Bac.  Ab.  679. 

1.  JVha  may  he  nonfuit ;  and  in  what  aliions,  and  1 
vjhat  time  there  may  be  a  nonfuit, 

2.  How  far  the  nonfuit  of  one  fhall  be  the  nonfuit  of  a. 
other  ;  and  hoiv  far  a  nonfuit  for  part  of  the  thing  in  a 
mand  fhall  be  a  nonfuit  for  the  -whole. 

3.  Of  the  effeii  of  a  nonfuit ;  and  of  its  being  a  tml 
rary  bar, 

I,  Who  may  he  nonfuit ;  nn;l  in  what  aP.iam^  anit\ 
what  time  there  may  be  a  nonfuit. 

It  is  every  where  agreed,  that  the  King  being  in  fill 
pofition  of  law  always  prefent  in  court,  cannot  be  Dfl 
fuit  in  any  information  or  atSion  wherein  he  hiinlelf 
the  fole  plaintiff";  but  it  is  held,  that  any  informer  ^ 
tarn,  or  plaintiff  in  a  popular  atSion,  may  be  nonfuit, 
well  in  refpeit  of  the  King  as  of  himfelf.  Bro.Nonj 
68.     Co.  Lit,  139.  b.     2  Roll.  Abr.  131. 

If  an  infant  bring  an  affife  by  guardian,  altho'  t 
infant  difavow  the  fuit  in  proper  perfon,  yet  no  nonfi 
(hall  be  awarded.     39  yff.  pi.  i,    2  Roll,  Abr.  130.  S.C 

W^hete  an  executor  need  not  name  himfelf  execut 
he  fliall  pay  cofts  upon  a  nonfuit,  and  the  naming  hii 
felf  executor  (hall  not  exempt  hirn  from  it.  6  M 
181. 

If  an  attorney  of  the  Common  Pleas  fues  an  aflii 
there,  he  (hall  not  be  demanded,  becaufe  he  is  fuppot 
always  prefent  aiding  the  court.  2//.  6,44.  ^.  l^ 
y/^r.  581.  S.  C. 

A  perfon  may  be  nonfuit  in  a  wiit  of  error,  t  R 
Abr.  130.     I  Sid.  255.  S.  P. 

A  perfon  may  be  nonfuit  in  a  writ  of  falfe  judgmei 
20  H.  6.  1 8.  i.     2  Roll.  Abr.  1 30.  S.  C. 

One  cannot  be  nonfuit  in  an  a£tion  in  which  he  isr 
an  aiRor  or  demandant;  and  tho'  he  afterwards  becon 
an  a£tor,  yet  not  being  originally  fo,  he  cannot  be  nonf 
as  an  avowant  ;  fo  of  garnifhees  who  become  aiSlors,  I 
were  not  fo  originally.     22  Ed.  4.   10. 

So  if  a  perfon  outlawed  hath  a  charter  of  pardon,  i 
fues  a  fcire  facias  againft  the  party,  tho'  hereby  he  is 
a<£lor,  yet  he  cannot  be  nonfuit.     2  Roll.  Abr.  130. 

So  if  a  man  traverfe  an  office  he  cannot  be  nonft 
altho'  he  is  an  atflor,  for  he  hath  no  original  pend 
againft  the  Kingi  2  Roll.  Abr,  J 30.  Dyer  141.  fl. 
this  is  made  a  quare. 


I  2.  How  far  the  nonfuit  of  one  Jhall  he  the  nonfuit  of  an- 
ther; and  bnv  far  a  nonfuit  of  part  of  the  thing  in  demand 
•oil  be  a  nonfuit  cf  the  whole. 

In  real  or  mixt  aftions,  the  nonfuit  of  one  demandant 

not  the  nonfuit  of  both ;  but  he  that  makes  default 
lall  be  fummoned  and  fevered  j  but  regularly  in  perfonal 
-tions,  the  nonfuit  of  the  one  is  the  nonfuit  of  both, 
■"•i".  139.  2 /«/?.  563.  2  Roll.  Jir.  122.  Several 
Jles  to  this  purpofe. 

But  in  perfonal  adions  brought  by  executors,  there 
lall  be  fummons  and  feverance,  becaufe  the  belt  ftiall 
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But  in  a  petition  of  right  againft  the  King  the  plairttifF 
may  be  nonfuit.      Ji  //.  4.  52.      2  Roll.  Jir.  130. 

So  in  an  audita  querela,  to  avoid  a  ftatuie,  the  plsintifF 
may  be  nonfuit,  for  he  is  plaintiff  in  this  adion.  47 
Ed.z.  s-b. 

If  to  two  nihlh  returned  to  a  fire  facias  on  a  charter 
of  pardon,  the  plaintiff  does  not  appear,  he  fhall  be  non- 
fuit ;  for  the  Hatute  ordains,  that  upon  his  appearing  he 
ought  to  count  againft  ihe  defendant.     45  Ed.  3.  i6.» 

At  the  Common  law,  upon  every  continuance,  or  day 
given  over  before  judgment,  the  plaintiff  was  demandable, 
and  upon  his  non-appearance  might  have  been  nonfuit. 
Co.  Lit.  139.  b.  That  if  at  Common  law  he  did  not  like 
the  damages  given  by  the  jury,  he  might  be  nonfuit. 
5  Mod.  208. 

But  now  by  the  2  Hen.  4.  cap.  7.  it  is  enaiSed  in  the 
iwords  following  :  "  Whereas,  upon  verdi<3  found  before 
jany  juftice  in  aJTife  of  novel  dljeifm,  mort  d'ance/lor,  or 
liny  other  aftion  whatfoever,  the  parties  before  this  time 
bavc  been  adjourned  upon  difScultv  in  law,  upon  the 
inatter  (o  found  j  it  is  ordained  and  eftabiilhcd,  that  if  the 
/erdid  pafs  againft  the  plaintiff,  that  the  fame  plaintiff 
ball  not  be  nonfuited." 

But  notwithftanding  this  ftatute,  it  hath  been  held, 
hat  the  plaintiff  may  be  nonfuited  after  a  fpecial  verdidf, 
>r  after  a  demurrer  and  argument  thereupon.  Co.  Lit. 
139.  2  Jon.  I.  2  Rill.  Jbr.  i;2i-2.  3  £wn.  28.  and 
ce  2  Hazvi.  P.  C.  1 84. 

If  there  be  judgment  to  account,  and  auditors  aflignej, 
nd  thereupon  a  capias  ad  computandum,  the  plaintiff"  can- 
lot  be  nonfuited  on  the  original,  becaufe  the  onginal  is 
etermined  by  the  judgment  to  account.  2  Roll.  Abr. 
31.     See  Co.  Lit.  139.  b. 

Stat.  14  Geo.  2.  cap.  17.  fe£f.  i.  Where  an  iffue  is 
lined  in  an  aftion  at  law  in  any  court  of  record  at 
V4jlminjler,  the  court  of  great  feflion  for  the  principality 
i  ll^ales,  the  court  of  great  fefHon  for  the  county  palatine 
f  Chrfler,  the  court  of  common  pleas  for  the  county  pa- 
itine  of  Lancajler,  or  the  court  of  pleas  for  the  county 
alatine  of  Durham,  and  the  plaintiff  (hall  negle(a  to 
ring  fuch  iffue  on  to  be  tried  according  to  the  courfe  of 
le  faid  court ;  it  fhall  be  lawful  for  the  judges  of  the  faid 
3urts  refpeftively,  upon  motion  in  open  court  (due 
otice  having  been  given  thereof)  to  give  the  like  judg- 
lent  for  the  defendant  as  in  cafes  of  nonfuit ;  unlefs  the 
idge  fhall  upon  reafonable  terms  allow  further  time  for 
le  tfial  of  fuch  iffue  j  and  if  the  plaintiff  negleiS  to  try 
ich  iffue  within  the  time  allowed,  then  the  judge  (hall 
ve  judgment  as  aforefaid. 

Se£}.  2.  All  judgments  given  by  virtue  of  this  a£t,  (hall 
:  of  the  like  elfsdl  as  judgments  upon  nonfuit. 

Seil.  3.  Ti.e  defendant  (hall  upon  fuch  judgment  be 
warded  his  cofts,  in  any  adion  where  he  would  upon 
onfuit  be  intitled  to  the  lame. 

SeB.  4.  No  indiflment,  information,  or  caufe  (hall  be 
•ied  at  nifi  prius  before  any  judge  of  afTife  or  nifi  prius, 
ir  at  the  fittings  in  London  or  JVeJlminf.er,  where  the  de- 
;ndant  refides  above  40  miles  from  the  faid  cities  re- 
)e6lively,  unlefs  notice  of  trial  in  writing  has  been  given 
0  days  before. 

SeSi.  5.  In  cafe  any  party  (hall  have  given  fuch  notice 
if  trial,  and  (hall  not  afterwards  duly  countermand  the 
ime  in  writing  ^\-x.  days  before  fuch  intended  trial,  every 
ich  party  fhall  be  obliged  to  pay  unto  the  party  to  whom 
ich  notice  was  given,  the  like  cofts  as  if  fuch  notice  had 
ot  been  countermanded. 
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be  taken  for  the  benefit  of  the  dead ;  and  fo  it  is  in  afllori 
of  trefpafs,  as  executors,  for  goods  taken  out  of  their  owa 
poffeffion.  Like  law  in  account,  as  executors  by  the 
receipt  of  their  own  hands.  Co.  Lit,  139.  a.  See  <^Xf 
CCHtO^S. 

In  an  audita  querela  concerning  the  perfonaltyj  tlie 
nonfuit  of  the  one  is  not  the  nonfuit  of  the  other  ;  be- 
caufe it  goeth  by  way  of  difcharge,  and  freeing  them- 
felves,  and  therefore  the  default  of  the  one  (hall  not  hurt 
the  other.  Co.  Lit.  139.  In  an  audita  querela,  fc ire  fa- 
cias, attaint,  the  nonfuit  of  one  fhall  not  prejudice  the 
other.     6  Co.  26. 

•  In  a  quid  juris  clamat,  the  nonfuit  of  the  one  is  the 
nonfuit  of  both ;  becaufe  the  tenant  cannot  attorn  accor-' 
ding  to  the  grant.     Co.  Lit.  139.  a. 

An  appeal  againft  divers,  whether  they  plead  the  fame 
or  feveral  iffues,  it  hath  been  adjudged,  that  a  nonfuit 
againft  one,  at  the  trial  of  any  one  of  the  iflues,  is  a 
nonfuit  as  to  all,  becaufe  a  nonfuit  operates  in  nature  as 
a  releafe  of  the  whole.  Cro.  Eliz.  460.  pi.  6.  Dter 
120.     2  Roll.  Air.  12^.      J  Sid.  27S. 

A  btitat  wzs  fued  out  againft  four  defendants  in  tref- 
pafs, the  plaintiff  was  nonfuit  for  want  of  a  declaration, 
and  the  defendant's  attorney  entered  four  nonfuits  againft 
him  ;  and  it  was  held  to  be  irregular,  becaufe  the  trefpafs 
is  joint;  and  tho'  the  plaintiff  may  count  feverally  againft 
the  defendants,  yet  it  remains  joint  'till  it  is  fevered  by 
the  count.  2  Sali.  455.  There  is  a  nonfuit  before  ap- 
pearance at  the  return  of  the  writ,  or  after  appearance  at 
fome  day  of  continuance.     Co.  Lit.  1 38.  i. 

It  is  laid  down  as  a  general  rule,  that  a  nonfuit  for 
part  is  a  nonfuit  for  the  whole;  but  it  hath  been  held, 
that  if  a  defendant  plead  to  one  part,  and  thereupon  iflue 
is  joiried,  and  demur  to  the  other,  the  plaintiff  may  be 
nonfuit  as  to  one  part,  and  proceed  for  the  other.  2 
Leon.  J 77.      Hob.  180. 

If  in  debt  the  defendant  acknowledges  the  adtion  as  to 
part,  and  joins  iffue  as  to  the  refidue,  and  the  plaintiff 
hath  judgment  for  that  which  is  fo  confeffed  ;  but  there 
is  a  cejat  executio,  by  reafon  of  the  damages  to  be  affef- 
fed  by  the  jury  ;  if  the  plaintiff  be  nonfuited  in  this  ifllie, 
this  (hall  be  a  nonfuit  for  the  damages  to  be  given,  be- 
caufe that  he  had  judgment.     2  Roll.  Abr.  134. 

If  in  trover  for  divers  goods  the  defendant  pleads,  that 
as  to  fome  of  the  goods  they  were  fixed  to  his  freehold, 
as  to  others  that  he  had  them  of  the  gift  of  the  plaintiff) 
and  as  to  the  reft  Not  guilty ;  and  as  to  the  firft,  the 
plaintiff  enters  mn  vult  ulterius  profequi;  this  amounts  only 
to  a  retraxit,  and  is  no  nonfuit,  fo  as  to  bar  the  plaintiff 
from  proceeding  on  the  other  parts  of  the  plea,  on  the 
rule,  that  a  nonfuit  for  part  is  a  nonfuit  for  the  whole. 
2  Leon.  177,     Sir  John  Sands  v.  Pafcal  Brocas. 


3.  Of  the  effeSl  cf  a  nonfuit ;  and  of  its  being  a  tem- 
porary bar.  . 

A  nonfuit,  as  hath  been  obferved,  is  regularly  no  pe- 
remptory bar;  but  the  plaintiff  may,  notwithftanding^ 
commence  any  new  aftion  of  the  fame  or  like  nature  j 
but  this  general  rule  hath  the  following  exceptions. 

1.  It  is  peremptory  in  a  quare  impedit -,  and  in  that 
aftion  a  difcontinuance  is  alfo  peremptory  ;  and  the  reafon 
is,  for  that  the  defendant  had,  by  judgirient  of  the  court, 
a  writ  to  the  bifhop;  and  the  incumbent,  that  cometh 
in  by  that  writ,  (hall  never  be  removed  ;  which  is  a  flat 
bar  to  that  prefentation.     Co.  Lit.  139.  a. 

2.  Nonfuit  in  an  appeal  of  murder,  rape,  robbery,  fsCf. 
after  appearance,  is  peremptory,  and  this  infavorem  vita; 
but  the  nonfuit  of  the  plaintiff  in  an  appeal  is  not  fuch 
an  acquittal,  on  which  the  defendant  fliall  recover  da- 
mages againft  the  abettors,  by  ff^ejlm.  2.  cap.  12.  unlefs, 
after  the  nonfuit,  he  were  arraigned  at  the  King's  fuit 
upon  the  appeal,  and  acquitted.     Co.  Lit.  139.  a. 

3.  So  if  the  plaintiff,  in  an  appeal  of  mayhem,  be 
nonfuit  after  appearance,  it  is  peremptory  ;  for  the  words 
theieiti  are  felonice  mayhemavit.     Co.  Lit.  139.  a. 

4.  A  nonfuit  after  appearance  is  alfo  peremptory  in  a 
naiivo  habendo,  and  the  nonfuit  of  one  plaintiff  in  that 
aflion  nonfuits  both  infavorem  lihertatis ;  for  in  a  libertate 
probanda  fuch  nonfuit  is  not  peremptory,  neither  is  the 

5  -^  nonfuit 
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flonfuit  of  one  plaintiff  the  fionfuit  of  both.  Co.  Lit. 
139.  a.     Cro.  Eliz.  881. 

5.  Such  nonfuit  is  alfo  peremptory  in  an  attaint,  but 
a  difcontinuance  in  an  attaint  is  not ;  becaufe  there  is  a 
judgment  given  upon  the  nonfuit,  but  not  upon  the  dif- 
continuance.    Co.  Lit.  i39-«. 

for  more  learning  on  this  JuLjeH,  fee  15  Vin.  Abr.  ///. 
Nonfuit;  and  fee  CoSS,  HDamageS,  ^JOfCfS. 

i»on  ftmt  infojmattts.    See  3info?n'.atiis  non  fitnt. 

^Oll^tCnUCC,  Is  an  exception  to  a  count,  by  faying, 
that  he  holdeth  not  the  land  fpecified  in  the  count,  or  at 
leaft  fome  part  of  it.  25  E.  3.  Jiat.  4.  cop.  16.  IPefh 
Symbol,  part  2.  tit.  Fines,  fe£i.  138.  makes  mention  of 
non- tenure  general,  and  non- tenure  fpecial.  Special  non- 
tenure is  an  exception,  allegins,  that  he  was  not  tenant 
the  day  when  the  writ  was  purchafed.  Nw- tenure  gene- 
ral, is  when  one  denies  himfelf  ever  to  have  been  te- 
nant to  the  land  in  queflion.  Co-axll,  edit.  1727.  S»e 
15  Vin.  Abr.  ///.  Non-tenure. 

i^On^ttnn,  (Non-terminus)  Is  the  time  of  vacation 
between  term  and  term  ;  it  was  wont  to  be  called  the 
time  or  days  of  the  King's  peace.  Lamh.  Jrchaionom. 
fol.  126.  And  that  thefe  were  in  the  time  of  Edward 
the  Confeflbr,  fee  there.  This  time  by  the  Romans,  was 
called  jujiilium  or  feria,  or  dies  nefijii  ;  Feria  appellari 
notum  eji  tempus  illud,  quod  forenfibus  negotiis  U'  jure  di- 
cendo  vacabat  ;  earum  autem  alia  fohnnes  erant,  alia  re- 
fentina.  Briffon  de  verb.  Signif,  lib.  6.  Wefenbec  pa- 
ratit.  de  Feriis,  num.  6. 

j^OOk  of  lani3,  (Noka  terra)  Univerfis  pateat  quod  ego 

J.  ''qua  fui   uxor  IV.  B. tradidi,  Uc.   H.  A.  unum 

wejf.  \3  unam  nokam  terra  cum  periin.  in  villa  de  M. 
Dat.  opud  Sodynton,  5  E.  3.  In  an  old  deed  of  Sir 
fyalier  de  Pedwerdyn,  12  acres  and  an  half  were  gran- 
ted for  a  nook  of  land  ;  but  the  quantity  was  not  certain. 
////■  qui  tenuerunt  dimidiam  virgatam  terra,  vel  nocatam 
terra,  velcotagiumde  hondagii  tenura.  Dugd.  War.  p.  665. 
i^Olfolk,  i50?\J)irlj  and  3)tlffolil,  Who  may  buy 
Biftruments  for  filhing  in  Norfolk,  31  Ed.  3.  /?.  3.  c.  2. 
.  Worfted  makers  in  Norwich  may  have  two  appren- 
tices, 12  H  7.  c.  I. 

For  rebuilding  the  houfes  in  Norwich,  26  H.  8.  c.  8. 
Bifhop  of  Norwich  chargeable  with  the  colle<3ion   of 
the  King's  tenth,  32  H.  8.  c.  47. 

Only  weavers  in  Norfolk  may  buy  worfted  yarn  in 
Norwich  or  Norfolk,  33  H.  8.  c.  lb.     I  Ed.  6.  c.  6. 

Regulations  relating  to  the  making  of  hats,  dornecks 
and  coverlets  in  Norwich  and  Norfolk,  5  y  6  Ed.  6. 
c.  24. 

At  what  prices  corn  and  grain  may  be  exported  from 
Norfolk  mi  Suffolk,    I  El.   c.  11.  fett.  11. 

Vefl'eis  anchored  on  the  coaft  of  Norfolk  and  Suffolk, 
where  forfeited,   i-^El.  c.  11.  feft.  4. 

For  repairing  the  fea  banks  and  fea  works  in  Norfolk, 
27  El.  c.  24. 

Regulations  of  the  fluff  manufadfures  and  of  elec- 
tions, 9  Geo.  I.  c.  9. 

Who  are  excufed  being  (heriffs,  9  Geo.  i.  c.  9.  /.  3. 
For  repairing  the  walls,  bridges,  i3c.    12  Geo.  1.  c.  15. 
Eleflions,  i^c.   regulated,   3  Geo.  2.  c.  8. 
None  but  inhabitants  to  be  eleded  fheriff  of  Norwich. 
3  Geo.  2.  c.  8.  fe£1.  ir. 

For  building  the  fliire  houfe  in  the  county  of  Norfolk, 
20  Geo.  2.  c.  21. 

^OICOV,  As  much  as  to  fay,  Northroy,  that  is,  the 
northern  King  :  The  third  of  the  three  Kings  at  arms, 
and  his  office  lies  on  the  northfide  of  Trent,  as  Clarentius 
on  the  fouth:  He  is  mentioned  in  the  ftatute  14  Car.  2. 
cap.  33.     See  ^Cl'alD. 

i^O^rfjamptOU,  statutes  made  there,  2  Ed.  3.  for 
building  the  town,   27  Hen.  8.  c.  I.      27  Car.  2.  c.  I. 

i^OJtljIeCCl)  fdjOCl,  in  ihe  county  ot  Gbucfjier,  how 
fou.ided  and  incorporated,   4  Jac.  I.   c.  7. 

i^ajtljumbetlanti  ana  nojitljerit  rmt:'.ttf?,   Procefs 

of  Outlawry  to  be  awarded  againfl  felons  dwelling  in 
Tindale  and  Hexhamjhire,   2  H.  5.   e.  5. 

Againft  thofe  of  Riddefdale,  9  H.  5.   c.  7. 

Gathering  of  head  pence  by  the  fhcriff  of  Norihumler- 
land,  piohibited,  23  H.  6.  c.  6. 
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Procefs  of  the  warden  court  fliall  only  be  executed 
in  Cumberland,  Weflmor eland,  Northumberland  and  New- 
cajile,   11  H.  b.  c.  3. 

Tindale  made  part  of  Northumberland,  and  the  farmers 
to  find  furety  to  ftand  to  the  law,    11  //.  7.  c.  9. 

The  county  court  flial)  be  kept  at  Alnwick,  2  fc)"  3  Ed. 
6.  c.  25.  feSf.  3. 

The  (heriff  fliall  account  as  other  (herifis  do,  2  {sf  3 
Ed.  6.  c.  34. 

Inquiry  in  the  decay  of  houfes  and  tillage  in  the 
northern  counties,  2  iif  3  P.  tj  M.  c.  1. 

Hexanijhire  united  to  Northumberland,   14  El.  c.  13, 

Commillion  to  inquire  of  the  decay  of  houfes  in  the 
northern  parts,  23  El.  e.  4. 

Burning  corn,  is'c.  made  felony  in  the  northern  coun- 
ties, 43  El.  c.  13. 

For  repreiTmg  robberies  in  the  northern  counties,  43 
El.  c.  13. 

Provifions  for  preventing  theft  and  rapine  upon  the 
northern  borders,  7  Jac.  1.  c.  i.  13  y  14  Car.  2.  t, 
22.     29  y  30  Car.  2.  c.  2.     24  Geo.  2.  c.  57. 

Benefit  of  clergy  taken  from  notorious  fpoil- takers  in 
Northumberland,  iSc.  or  juftices  of  aflife,  i^c.  may  tranf- 
port  them  not  to  return,   18  Car,  2,  c.  3. 

The  adls  for  preventing  theft  and  rapine  on  the 
northern  borders  (hall  be  deemed  publick  a(3s,  6  Geo.  I, 
c.  37.  feif.  10. 

i^ojtlj  Males.    See  OTalcsf. 

igOjlUtflj.     See  j^Ojfolk, 

jjjofe,  Slitting  or  cutting  it  off,  where  felony,  22  6 

23  Car.  2.  c.  I.    See  iipaimtnj. 

i^Otatp,  (Notarius)  mentioned  in  flat.  27  Edw.  5 
cap.  I.  Is  a  fcribe  or  fcrivener  that  takes  notes,  or  mai 
a  fliort  draught  of  contrads,  obligations  or  other  inflru 
ments.  ClauJ.  Edw.  2.  m.  6.  Schedula  confuta  eiJt 
memb.  de  notariis  imperialibus  non  admittcndis.  At  tb 
day  we  call  him  a  notary  or  publick  notary,  that  atte/ 
deeds  or  writings,  to  make  them  authentic  in  aoothi 
country,  but  principally  in  bufinefs  relating  to  merchant 
Co ivell,  edit.    1727. 

^OtC  of  a  fine,  Nota  finis.  Is  a  brief  of  a  fine  mi 
by  the  ckirographcr,  before  it  be  ingrcffed  ;  the  for 
whereof  fee  in  Well.  Symbol,  part  2.  tit.  Fines,  fcii.  li 

i^ote?  pjomincjv.    See  M\\^  of  fttljangr. 
jE?ot  giuUp,    See  ^on  eft  culpabiUg. 

i^Otite,  Is  the  making  fomething  known,  that  a  lA 
was  or  might  be  ignorant  of  before  :  And  it  prodiit 
divers  effeds  ;  for  hy  it  the  party  that  gives  the  fan 
(hail  have  fome  benefit  which  otherwife  he  fhould  1 
have  hkd  :  And  by  this  means,  the  party  to  whom  1 
notice  is  given,  is  made  fubjedt  to  fome  adion  or  charf 
that  otherwife  he  had  not  been  liable  to,  and  his  efb 
in  danger  of  prejudice.     Co.  Lit.  309.     Jac. 

The  plaintiff  and  defendant  are  both  bound  at  th 
peril  to  take  notice  of  the  general  rules  of  pradice 
this  court ;  but  if  there  be  a  fpecial  particular  rule 
court  made  for  the  plaintiff,  or  for  the  defendant,  he  I 
whom  the  rule  is  made  ought  to  give  notice  of  this  ri 
unto  the  other ;  or  elfe  he  is  not  bound  generally  "to  U 
notice  of  it,  nor  fhall  be  in  contempt  of  the  court, 
though  he  do  not  obey  it.  2  L.  P.  R.  204  cites  PaJ 
24  Car.  B.  R. 

If  a  declaration  be  engroffed  and  put  into  the  ofl 
although  it  be  not  filed,  yet  is  the  defendant's  attorr 
bound  to  take  notice  of  it.  Afich.  22  Car.  B.  R.  1 
it  is  the  duty  of  the  plaintiff's  attorney  to  put  the  dec 
ration  into  the  office,  and  the  officer  in  the  office  .is 
file  it ;  and  though  it  be  not  filed,  yet  may  the  def 
dant's  attorney  take  a  copy  of  it.  2  L.  P.  R.  235. 
The  plaintiff  or  defendant  are  both  bound  to  take 
tice  of  fuch  rules  of  the  court  as  do  concern  the  ( 
ceedings  of  their  caufe,  at  their  own  penis.  2  L. 
R.  236.  cites  Flill.   22  Car.  B.  R. 

When  counfel  are  to  argue  a  matter  in  law  in  cois, 
the  judges  ought  to  have  notice  thereof  given  unto  tin 
before  the  day,  except  it  be  where  the  court  have  appi> 
ted  a  fet  day  for  it :  Or  if  there  be  not  fuch  nc:e 
given,  then  the  caufe  is  to  be  put  in  the  paper  of  cais, 
that  it  may  cyme  on  in  ccurfe  to  be  fpokcn  unto.  /*<*• 

23  (T, 
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^  Car.  B.  R.  And  by  putting  it  in  the  paper  the 
ijgcs  have  notice;  for  they  have  a  paper  of  the  caufes 
)  be  fpoken  to  in  matter  of  law,  the  day  before  they  be 
loken  10,  by  the  officer  of  the  court,      2  L.  P.  R.  236. 

When  either  the  plaintifF  or  defendant  doth  intend 
)  move  the  court  iu  any  m-itter  which  may  prove  dif- 
jtable,  the  party  (hat  then  intends  to  move  ought  to 
ve  notice  ta  the  other  party,  that  he  doth  intend  to 
love  the  court  in  it,  and  to  exprefs  for  what  he  will 
lOve,  and  when.  Mich.  1650.  B.  S.  that  he,  againft 
horn  the  morion  is  to  be  made,  may  not  be  furprized, 
It  may  have  time  to  provide,  and  may  attend  the  court 
I  defend  himfelf,  and  anfwer  the  motion,  which  the 
)urt  will  give  him  time  to  do  ;  (o  that  if  fuch  notice  be 
jt  given  him,  the  motion  will  be  to  no  purpofe  as  to  the 
:ciding  of  the  difference  in  queftion.  2  L.  P.  R.  238. 
One  is  not  bound  to  give  notice  to  another  of  a  rule 

court  made  againft  him,  except  part  of  the  rule  be, 
at  notice  (hall  be  given  unto  him  of  the  rule.  Tri/i. 
J51.  B.  S.  For  it  is  intended,  that  his  attorney,  or 
licitor,  was  in  court  when  it  was  made,  and  that  he 
1  take  notice  of  it  from  them  ;  or  elfe,  that  there 
eds  no  notice  in  the  cafe,  becaufe  the  party  ought  to 
ve  done  that  which  he  was  ordered  to  do,  with  the 
le  made  in  the  cafe.  2  L.  P.  R.  239,  240. 
A  writ  of  error  was  fued  out  and  allowed  about  the 
ry  fame  time  that  the  execution  was  ferved,  but  be- 
•e:  The  court  was  of  opinion,  that  being  fued  out  and 
owed  before  the  execution  was  ferved,  it  muft  be  fet 
de,  though  the  defendant  had  no  notice  of  it.  8  Mod. 
3.  7rin.  1 1  Geo.  Morfoot  v.  Chivers. 
A  motion  was  made  to  enlarge  a  rule,  but  the  party 
t  coming  on  the  day  on  which  the  rule  was  made  to 
:w  caufe,  and  having  given  no  notice  of  the  motion,  the 
art  refjfed  to  enlarge  the  rule  'till  notice  given ;  for 
It  in  fuch  cafe  notice  ought  always  to  be  given.  Rep. 
\Praciice  in  C.  B.  67.  Mich.  4  Geo.  2.  Dale  v.  Carelefs. 
On  a  motion  in  arreft  of  judgment  the  Jaft  day  of  the 
I  m,  the  court  faid,  that  no  motion  in  arrefl  of  judg- 
|:nt  ftiould  hereafter  be  made  on  the  lafl  day  of  the 
I  m  without  notice,  Rep.ofPra£l.  in  C,  B.  106,  107. 
\itt.  7  tsf  8  Geo.  2.  camp,  qui  tarn,  l^c.  v.  GaU. 

\  For  mere  learning  on  this  fuvjeS,  fet  lb  Vin.  Abr.  tit. 
(nice. 

Ii50ttingl;am,- For  rebuilding  the  town,  27  Hin.  8. 
I, 
ji^Otiale,  Seemj  to  be  land  newl^  ploughed,  that  with- 

!t  memory  of  man  hath  not  been  tilled  ;  and  fometimes 
fignifies  fallow  land,  that  is,  land  which  hath  been 
lughed  for  two  years,  and  Jieth  fallow  afterwards  for 
e  year,  or  that  which  lies  fallow  every  other  year ; 
id  is  called  nova'.e,  becaufe  the  earth  nova  cultura  tro- 
iiditur ;  or  it  lies  fallow  caufa  novandorum  fruSluum. 
nwell,  edit.    1727. 

ii^otia  o'olata.    See  ©llflta. 

i^OUcI  alSgnntEUt,  {Nova  afignatio,)  Is  an  affignment 
I  time,  place,  or  fuch  like,  othcrwife  than  as  it  was  be- 
:re  in  the  writ  y^»W.     Bro.  Trefpafs,   122. 

Novel  affilnment  is  in  the  nature  of  a  replication,  and 
.is  ufed  for  the  better  fetting  down,  and  afcertaining  of 
■e  time  and  place,  i^c.  which  was  not  before  afligned, 

t  generally  in  the  declaration.  Reg.  Plac.  109.  c.  3. 
's  when  the  plaintiiF  declares  of  trelpafs  claufum  frcgit, 
•tting  down  grafs,  tff.  in  fuch  a  parifh  and  county, 
jc  defendant  pleads  and  fays,  that  the  place  where,  (3'f. 
\i  10  acres  of,  i^c.  and  are  in  his  own  freehold,  per 
Wheentred,  i^c.  as  into  his  own  freehold,  i^c.     Reg. 

'ac.  109.  cap.  3.  Then  the  plaintifF  fays,  the  clofe 
;d  place  where,  i^c.  are  20  acres  cf,  (£c.  lying  in  the 
jtilh  of,  Cs'f.  and  called  and  known  by  the  name  of, 
■c.  other  than  the  faid  acres  mentioned  in  the  defen- 
'i\t's  plea,  and  for  that  the  defendant  hath  not  anfwered 
the  trefpafs  in  the  20  acres  newly  afJigned,  the  piain- 

f  pit'  judic'  tlf  dampna  fua  occafione  tranfgr'  Hid.  To 
■IS  new  affignment  the  defendant  muft  plead,  if  he  hath 
■y  thing  in  bar  thereof.  Ibid,  cites  Br.  lit.  Trefp^ifi.   See 

>  Vin.  Abr,  tit.  Novel  Affignment, 
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^OUl  Dl'niDtBn,  Such  a/Efe,  and  a/Tife  of  Mortdan- 
ccjler,  where  and  before  whom  to  be  taken  M.  C  o 
H.  3.  c.  12.     St.  IVeJlm.  2.   11  Ed  \.Ji.  I.  ',.  10,  30. 

May  be  adjourned  for  dilEcuity,  M.C  a  H  1  c  12 
2  //.  4.  f.  7.  y     -J-     ■      . 

Re-diiTeifm,  how  to  be  inquired  of  and  punifhed,  20 
H  3.  c.  3.      13  £d.  \.Ji.  I.  c.  26. 

In  what  cafes  an  affife  of  novel  dijfei/in  lies,  St.  IVeJIm. 
I.  3  Ed.  I.  c.  24.  St.  Wejim.  2.  \-xEd.  I.  c.  18, 
25.  4.6. 

And  at  what  times,  3  Ed.  i.  c.  51,  13  Ed.  i.  Jf.  r, 
c.  10,  30. 

Tenants  may  plead  by  bailiff,  \iEd.i.  J}  i  ^  25 
34  Ed.  I.  Ji.  I.     12  Ed.  2.  /?.  I.  c.  I. 

The  danger  of  takihg  a  falfe  exception,  13  Ed.  i.  J?. 
I.  c.  25.      2^  Ed.  \.  Ji.  I.   De  conjunilirn  feoffat'. 

The  record,  how  to  be  certified,  and  re-examined, 
13  £«?.  i.Ji.  I.  c.  25. 

What  the  judgment  on  a  di/Teifm  with  robbery  or 
force,  3  Ed.  1.  c.  37,     4  H.  4.  c.i. 

What  10  be  done  on  a  plea  of  jointenancy.,  34  Ed. 
1.  Ji.  I.   De  conjuniiim  feoffat'. 

An  affife  of  novel  difeifin  given  againft  the  pernor 
of  the  profits,  i  R.  2.  t.  9,  4  H  4.  r.  7.  \i  H.  b 
'■  3- 

May  be  taken  againft  the  patentee  of  the  crown  i 
Hen.  4.  f.  8. 

Copies  of  the  panel  to  be  delivered  to  the  parties  fix 
days  before  the  feffions,  6  H.  6.  c.  2. 

See  jafCTc  Of  j2o\3d  aDidctfiii,  "and  ©ifTctOir. 

i^OiJClIae.  Thofe  conftitutions  which  were  made  by 
emperors  after  the  publication  of  the  Theodofian  Code, 
were  called  Novella.  Accurfius  calls  the  Julian  edition  by 
that  name ;  and  that  barbarous  tranflation  which  was 
made  in  the  time  of  Bugaius,  he  calls  the  authenticks, 
which  are  books  of  the  Civil  law.     Cowell,  edit.  1727. 

i^OJiIrg.  No  perfon  ft.all put  any  noyles./^^/fx,  thrums^ 
hair^  or  other  deceivable  thing  into  any  broad  woollen  clothy 
^c.     22  Jac.  18. 

S^meSi  tOlligett,  To  gather  fmall  nuts,  or  hazle 
nuts.  This  was  one  of  the  works  or  fervices  impofed 
upon  inferior  tenants.     Paroch.  Jntiq.  p.  405. 

^Xm  rOlUtart,  (Nudum  paaum)  Is  a  'bare  promife 
of  a  thing,  without  any  confideration  ;  and  therefore  we 
fay,  Ex  nudo  paflo  non  oritur  adio.     Cowell,  edit,  1727 

See  ConOneratt'oii, 
i^uDe  matter.    See  spatter. 

i^tll  ttel  rCtOja,  Is  the  plea  of  a  plaintiff,  that  there 
is  no  fuch  record,  on  the  defendant's  alleging  Matter  of 
record  in  bar  of  the  plaintiff's  a<aion.     Se'e  ifatlwre  Cf 

refold. 

^WXatmXtt,  Civitas  Cant,  reddit  24  /.  ad  numerum. 
Dome/day ;  that  is,  by  number  or  tale,  as  'tis  called! 
And  Libra  pen/ata  vel  ad pondus,  was  by  weight.  Pe- 
cunia  in  numero,  ad  numerum,  numerata,  was  the  an- 
cient and  ufual  refervation,  and  fuppofed  to  be  intended 
in  all  grants,  unlefs  the  contrary  was  expreffed.  Fide 
Hale  of  Sheriff's  Accounts,  pag.  25, 

^nmmata  terras,  is  the  fame  with  Denariatus  terra 
and  thought  to  contain  an  acre;  Sciatis  me  (fc  Will* 
Longefpee)  dedljfe  &  concefifs  ecclefia  S.  Maris  de  Wall 
fingham  {3"  canonicis  ibidem  Deo  jervientibus  in  perpetuam 
Eleemofynam  40  mummatas  terrae  in  Waliingham,  qua 
fun  Arcbetel  ^  Brinig  fratris  ejus  defocca  fFihotune,  libere, 
quiete  (sr  honorijice  abfque  omni  fervitto  ds*  omni  confuetudine. 
Spelman. 

i^ttmmata.  Signifies  the  price  of  any  thing  by  mcney, 
as  denariata  doth  the  price  of  any  thing  by  computation 
of  pence,  and  librata  by  computation  of  pounds,  Cowell 
edit.  1727.  ' 

iSnmmUS,  A  penny.    Id.  ib.     Mat.  Weji.  an.  1095. 

^Un,  (Nonna,)  Signifies  a  holy  or  confecrated  virgin, 
or  a  woman  that  hath  by  vow  bound  herfelf  to  a  fingle 
and  chaf^e  life  in  fome  place  and  company  of  oiher  wo- 
men, feparared  from  the  world,  and  devoted  to  an  efpecial 
fervice  of  God  by  prayer,  fafting,  and  fuch  like  holy  ex- 
ercifes  St.  Hierom  tells  us,  .his  is  an  ^ryptian  word, 
as  Hofpiman  recordeth  of  him  in  the  book  De  Origine  (^ 
Progrejfu  Monachatus,  fol,  2, 
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i2uuntpatt\)c  toill.    See  Mlill. 

i^upCC  Obitt,  Is  a  writ,  that  lies  for  a  coheir,  being 
defoTced  by  her  coparcener  of  lands  or  tenements,  of 
which  the  grandfather,  father,  uncle,  or  brother  to  them 
bi.th,  or  any  other  their  common  anceftor,  died  feifed  of 
an  eftate  in  fee-fimple.  See  the  form  of  the  writ  Reg. 
Grig.  fil.  226,  y-r.  and  Filzh.  Nat.  Brev.  fol.  197. 
But  if  the  anceftor  died  feifed  in  fee-tail,  then  the  coheir 
deforced  fhall  have  a  formeden.  Ibid.  But  where  the 
anccflor  was  once  feifed,  and  died  not  pofTcfTed  of  the  pof- 
feflion,  but  in  reverfion  ;  in  fuch  cafe  a  writ  of  rationa- 
bili  parte  lies  for  the  party. 

i^ufartCC,  (Nocumeiitum,  Fr.  nu'tre,  nocere,)  Signifies 
not  only  a  thing  done,  whereby  another  jman  is  annoyed 
in  his  free  lands  or  tenements,  but  the  aflize  or  writ 
lying  for  the  fame,  F.N.  B.  fol.  18^.  And  this  writ 
de  mcumenio,  or  of  nufarice,  is  either  fimply  de  nocumento, 
iir  de  parvo  nocumento,  and  then  it  is  vicountiel.  Old  Nat. 
Brev.  fol.  108,  109.  F.  N.  B.  fol.  183,  184.  Brltton 
calls  it  nofance,  whom  read,  cap.  61,  62.  Manwood  in 
his  Forefl-Laws,  cap.  17.  makes  three  furts  of  nufance  in 
the  forelt :  The  firlt  is,  nocumentum  commune.  The  fecond, 
mciimentum  fpeciale.  The  third,  nocumentum  generale. 
See  Reg.  Orig.  fol.  197  ^  199.  Co.  Rep.  IFiUiams'i  cafe. 
Inftead  of  this  now  generally  are  brought  adlions  of  tref- 
pafs,  and  upon  the  cafe.      Cowell,  edit.  1727. 

A  common  nufance  is  an  offence  againft  the  publick, 
either  by  doing  a  ihing  which  tends  to  the  annoyance  of 
all  the  King's  fubjedh,  or  by  neglecting  to  do  a  thing 
which  the  common  good  requires,  2  Roll.  Jbr.  83. 
i  HaiuL  P.C.  197. 

1.  iFhat  fliall  be  deemed  a  nufance. 

2.  Of  the  indi£lment  for  a  nufance  ;  how  a  nufance  is  to 
le  removed  or  abated ;  and  how  the  offence  is  punijhable. 

I.  What  Jhall  be  deemed  a  nufance. 

It  is  clearly  agreed,  that  keeping  a  bawdy-houfe  is  a 
common  nufance,  as  it  endangers  the  publick  peace,  by 
drawing  together  difToluie  and  debauched  perfons  ;  and 
alfo  has  an  apparent  tendency  to  corrupt  the  manners  of 
both  fexes,  by  fuch  an  open  profeflion  of  lewdnefs.  3 
InJ}.  205.     Kitchen  11.      I  Hawk.  P.C.  196. 

Alfo  it  hath  been  adjudged,  that  this  is  fuch  an  ofFence, 
of  which  a  feme  covert  may  be  guilty  as  well  as  if  fhe 
were  fole ;  and  that  (he,  together  with  her  hufband,  may 
be  indided  and  condemned  to  the  pillory  for  keeping  a 
bawdy-houfe  ;  for  the  keeping  the  houfe  does  not  ne- 
cefTarily  import  property,  but  may  fignify  that  (hare  of 
government  which  the  wife  has  in  a  family  as  well  as  the 
hufband  ;  and  in  this  (he  is  prefumed  to  have  a  confi- 
derable  part,  as  tliofe  matters  are  ufually  managed  by  the 
intrigues  of  her  fex.     5a//t.  384.   The  ^een  \ .  IFilUams. 

It  is  clearly  agreed,  that  all  common  gaming-houfes  are 
nufances  in  the  eye  of  the  law,  being  detrimental  to  the 
publick,  as  they  promote  cheating  and  other  corrupt 
pradices,  and  incite,  to  idlenefs  and  avaiicious  ways  of 
gaining  property,  great  numbers,  whofe  time  might  other- 
wife  be  employed  for  the  general  good  of  the  community  ; 
alfo  it  hath  been  adjudged,  that  this  is  fuch  an  ofFence, 
for  which  a  feme  covert  may  be  indidled  ;  for  as  in  the 
preceding  cafe,  the  wife  may  be  concerned  in  a£is  of 
bawdry  ;  fo  here  (he  may  be  adive  in  promoting  gaming, 
and  furnifhing  the  guefts  with  all  conveniencies  for  that 
purpofe.  I  Hawk.  P.C.  198.  Trin.  2  Geo.  I.  The  King 
V.  Dixon. 

It  feems  to  be  the  better  opinion,  that  all  common 
flages  for  rope-dancers,  i^c.  are  nufances,  not  only  becaufe 
they  are  great  temptations  to  idlenefs,  but  alfo  becaufe 
they  are  apt  to  draw  together  numbers  of  diforderly  per- 
fons, which  cannot  but  be  very  inconvenient  to  the  neigh- 
bourhood. I  Mod.  76.  2  Keb.  846.  3  Keb.  464. 
I  Vent.  169.     5  Mod.  142.      I  Hawk.  P.C.  198. 

But  it  feems  the  better  opinion,  that  playhoufes  having 
been  originaily  inilituted  with  a  laudable  dcfign  of  re- 
commending virtue  to  the  imitation  of  the  people,  and 
expoflng  vice  and  folly,  ate  not  nufances  in  their  own 
~     4 
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nature,  but  may  only  become  fuch  by  accident ;  as  where 
they  draw  together  fuch  numbers  of  coaches  or  people, 
i^c.  as  prove  generally  inconvenient  to  the  places  ad- 
jacent ;  or  when  they  pervert  their  original  inftitution, 
by  recommending  vicious  and  loofe  charaders  under  beau- 
tiful colours  to  the  imitation  of  the  people,  and  make  a 
jeft  of  things  commendable,  ferious  and  ufeful.  Rujh' 
worth's  Coll.  part  2.  vol.  I.  fol.  220,  247.  1  Roll.  Rep, 
109.      ^  Afod.  142.     Skin.  62^. 

And  now,  for  the  better  legulating  of  players  and 
playhoufes,  by  10  Geo.  2.  it  is  enaded,  "  That  every 
perfon,  who  (hall  for  hire,  gain,  or  reward  ad,  reprefent 
or  perform,  or  caufe  to  be  aded,  reprefented  or  performed 
any  interlude,  tragedy,  comedy,  opera,  play,  farce^  or 
other  entertainment  of  the  ftage,  or  any  part  or  patts 
therein,  in  cafe  fuch  perfon  (hall  not  have  any  legal  fet- 
tlement  in  the  place  where  the  fame  (hall  be  aded,  re- 
prefented or  performed,  without  authority  by  virtue  of 
letters  patent  from  his  Maje(}y,  his  heirs,  fucceflbrs  or 
predece/Tors,  or  without  licence  from  the  Lord  Chamberlain 
of  his  Majelty's  hou{hold,  for  the  time  being,  fliall  be 
deemed  to  be  a  rogue  and  a  vagabond,  within  the  intent 
and  meaning  of  the  12  Jnn.  and  (hall  be  liable  and  fub- 
jed  to  all  fuch  penalties  and  punifhments,  and  by  (uch 
methods  of  convidion,  as  are  jnfl.ded  on,  or  appointed 
by  the  faid  ad,  for  the  punifhment  of  rogues  and  vaga- 
bonds,  who  (hall  be  found  wandering,  begging  and  mif- 
ordering  themfelves,  within  the  intent  and  meaning  of 
the  faid  ad." 

And  feSl.  2.  it  is  further  enaded,  "  That  if  any  per- 
fon having,  or  not  having  a  legal  fettlement  as  aforefaid 
(hall,  without  fuch  authority  or  licence  as  aforefaid,  afi, 
reprefent  or  perform,  or  caufe  to  be  aded,  reprefented  01 
performed  for  hire,  gain  or  reward,  any  interlude,  tra 
gedy,  comedy,  opera,  play,  farce,  or  other  entertaininen 
of  the  ftage,  or  any  part  or  parts  therein,   every  fuel] 
perfon  (hall,  for  every  fuch  ofFence,  forfeit   the  fum  cj 
fifty  pounds;  and  in  cafe  the  faid  fum  of  50/.  (hall  fa] 
paid,  levied  or  recovered,  fuch  offender  (hall  not,  for  thj 
fame  ofFence,  fufFer  any  of  the  pains  or  penalties  inflifle 
by  the  faid  recited  ad." 

And  fe£?.  3.  it  is  further  enaded,  •'  That  no  perfo 
(hall  for  hire,  gain  or  reward,  ad,  perform,  reprefent,  c 
caufe  to  be  aded,  performed  or  reprefented,  any  new  in 
terlude,  tragedy,  comedy,  opera,  play,  farce,  or  cthe 
entertainment  of  the  flage,  or  any  new  prologue  orepi 
loguc,  unlefs  the  copy  thereof  be  fent  to  the  Lord  Cham 
berlain  of  the  King's  houfhold  for  the  time  being,  i. 
days  at  leaft  before  the  ading,  reprefenting  or  performin: 
thereof,  together  with  an  account  of  the  playhoufe,  0 
other  place  where  the  fame  (hall  be,  and  the  time  whei 
the  fame  is  intended  to  be  firfl  aded,  reprefented  or  per 
formed,  figned  by  the  mafter  or  manager,  or  one  of  tti 
mafters  or  managers  of  fuch  playhoufe  or  place,  or  com 
pany  of  adors  therein." 

And  fe^l.  4.  it  is  further  enaded,  "  That  it  (hall  an 
may  be  lawful  to  and  for  the  faid  Lord  Chamberlain  fo 
the  time  being,  from  time  to  time,  and  when  and  2 
often  as  he  (hall  think  fit,  to  prohibit  the  ading,  per 
forming  or  reprefenting  any  interlude,  tragedy,  comedy 
opera,  play,  farce,  or  other  entertainment  of  the  ftag< 
or  any  ad,  fcene  or  part  thereof,  or  any  prologue  c 
epilogue;  and  in  cafe  any  perfon  or  perfons  (hall,  fc 
hire,  gain  or  reward,  ad,  perform  or  reprefent,  or  cau 
to  be  aded,  performed  or  reprefented,  any  new  interludi 
tragedy,  comedy,  opera,  play,  farce,  or  other  entertair 
ment  of  the  ftage,  or  any  ad,  fcene  or  part  thereof,  < 
any  new  prologue  or  epilogue,  before  a  copy  thereof  (ha 
be  fent  as  aforefaid,  with  fuch  account  as  aforefaid;  ( 
(hall,  for  hire,  gain  or  reward,  ad,  perform  or  reprefen 
or  caufe  to  be  aded,  performed  or  reprefented,  any  n 
terlude,  tragedy,  comedy,  opera,  play,  farce,  or  otri 
entertainment  of  the  ftage,  or  any  ad,  fcene,  or  pa 
thereof,  or  any  prologue  or  epilogue,  contrary  to  fu< 
prohibition  as  aforefaid  ;  every  perfon  fo  ofFending  (ha 
for  every  fuch  ofFence,  forfeit  the  fum  of  50  /.  and  eve 
grant,  licence  and  authority,  (in  cafe  there  beany  fuc 
by  or  under  which  the  faid  matter  or  mafters,  or  manag 
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■  manat'ers,  fet  up,  formed  or  continued  fuch  playhoufe, 

■  fuch  company  of  aiSlors,  (hall  ceafe,  determine,  and 
:come  abfolutely  void  to  all  intents  and  purpofes  what- 
lever. 

Provided,  fe3.  5.  "  That  no  perfon  or  perfons  fliali 
authorized,  by  virtue  of  any  letters  patent  from  his 
lajefty,  his  heirs,  AiccefTors  or  predecefTors,  or  by  the 
:ence  of  the  Lord  Chamberlain  of  his  Majefty's  houfiiold 
If  the  time  being,  to  a£t,  reprefent,  or  perform  for  hire, 
iin  or  rev/ard,  any  interlude,  tragedy,  comedy,  opera, 
ay,  farce,  or  other  entertainment  of  the  ftage,  or  any 
irt  or  parts  therein,  in  any  part  of  Great  Brilain  ;  ex 
;pt  in  the  city  of  If^ejlminjlcr,  and  within  the  liberties 
lereof,  and  in  fuch  places  where  his  Majefty,  his  heirs 
fucceflbrs,  fliall  in  their  Royal  perfons  refide,  and  du- 
ng fuch  reiidence  only. 

And  feSi.  6.  it  is  further  enafted,  "  That  all  the  pe- 
niary  penalties  inflided  by  this  ad,  for  offences  com- 
tted  within  that  part  of  Great  Britain  called  England, 
^ij.'es,  and  town  of  Berwick  called  Tweed,  fliall  be  reco- 
red  by  bill,  p!aint  or  information  in  any  of  his  MajeRy's 
urts  of  record  at  IFeJimirJier ;  in  which  no  e/Tiin,  pro- 
ftion  or  wajer  of  law  flull  be  allowed  :  And  for  of- 
nces  committed  in  that  part  of  Great  Britain  called 
otland,  by  action  or  fummary  complaint  before  the  court 
feflions  or  judiciary  there ;  or  for  offences  committed 
any  part  ot  Grent  Britain^  in  a  fummiiry  way  before 
/o  jutlices  of  V.e  peace  for  any  county,  flewar;ry,  tiding, 
vific;r!  or  liberty,  where  any  fuch  offence  (hail  be  com- 
itted,  bv  oath  or  oaths  of  one  or  more  credible, witnefs 
witntfTcs,  or  by  the  confdJion  ot,  the  offender;  the 
iie  to  be  levied  by  diitrefs,  ^iid,  f.ile  of  ihe  offctider's 
ods  and  chasels,  rendering  tiie  overplus  to  fuch  t/ffen- 
r,  if  any  there  be,  above  the  penalty  and  charges  of 
ftrefs ;  and  for  want  of  fufficient  diftrefs,  the  offender 
all  be  con.mitted  to  any  houle  of  correftion  in  any  futh 
unty,  ftewaviry,  riding  or  liberty,  for  any  time  not 
ceeding  fix  months,  therje.io  be  kept  to  hard  labour, 
to  the  common  gaol  of  any  fuch  county,  flewartry, 
ling  or  liberty  for  any  time  not  exceeding  fix  months, 
ere.  to  remain  without  bail  or  mainprize ;  and  if  any 
rfon  or  perfons  Ihall  think  him,  her  or  themfelves  ag- 
ieved  by  the  order  or  orders  of  fuch  juftices  of  the 
ace,  it  (hall  and  mav  be  lawful  for  fuch  perfon  or  per- 
ns to  appeal  tlieiefrom  to  the  next  general  quarter  fef- 
)ns,  to  be  held  for  the  county,  ftewartry,  riding  or 
jerty,  whofe  order  therein  fhall  he  final  and  concluflve; 
id  the  faid  penalties  a^ainfl  this  ad  fhall  belong  one 
oiety  thereof  to  the  informer,  or  perfon  fuing  or  pro- 
cutin*  for  the  fame,  the  other  moiety  to  the  poor  of 
e  parifb  where  fuch  cffcnce  Jliail  be  committed. 
And  feSi.  7.  it  ;s  further  enaded,  "  That  if  any  in- 
rlude,  tragedy,  ccmedy,  opera,  play,  farce,  or  other 
itertainment  of  the  fta^e,  or  any  ad,  fcene  or  part 
lereof,  fhall  be  aded,  reprefcntcd  or  performed,  in  any 
Dufe  or  place  where  wine,  a'e,  beer  or  other  liquors 
lalt  be  fold  or  retailed,  the  fame  fhall  be  deemed  to  be 
9ed,  reprefented  and  performed  for  gain,  hire  and  re- 
gard. 

Provided  that  every  profecution,  for  any  offence  within 
iiis  ad,  fhall  be  commenced  within  fix  calendar  months 
fter  the  offence  committed." 
It  was  formerly  held,  that  the  ereding  a  dove-houfe  on 
mwi's  own  frank-tenement  was  a  nufance;  becaufe  the 
igeons  and  doves  were  to  be  accounted  tame  animals, 
lafmuch  as  they  had  animum  rcvertendi;  and  that  there- 
j:e  whoever  ereded  fuch  houfes,  were  anfwerable  for 
he  damages  done  by  them ;  and  becaufe  they  weie  not 
able  to  every  man's  adion,  to  avoid  multiplicity  of 
aits,  it  was  thought  a  matter  indidable  in  the  leet ;  but 
he  contrary  opinion  prevailed  ;  becaufe  it  was  allowed 
he  lord  of  the  manor  might  ered,  or  permit  by  his 
icence  any  perfon  to  ered  a  diive-houfe  ;  which  he  could 
lot  do,  if  it  were  a  nufmce,  every  nufance  being  malum 
n  fe;  beliJes,  thefe  animals  are  rather  to  be  accounted 
'era  nnlura,  and  by  confequence,  the  only  remedy  any 
lerfon  had,  for  the  damage  fuftained  by  the  birds  feeding 
m  his  ground,  was  to  kill  them  and  take  them  to  himfelf  j 
Vol.  li.  N".  108. 
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which  was  the  prope''  relief  according  to  the  Common 
law;  iiiafmuch  as  the  bifds  were  accounted  no  man's 
property.  But  it  is  faid,  that  a  dove-cote  newly  ereded 
ill  a  manor,  without  the  lord's  licence,  is  a  good  ground 
for  an  a<^lion  on  the  cafe,  at  the  fu't  of  the  lord.  2  Roll. 
Abr.  19,8.  Poph,  14..  Cro.  Jac.  382.  Godb.  2S9. 
Cro.  E'iiz.  548.  I  Roll.  Rep.  136,  200.  2  Roll.  Rep. 
3,  4,  34..     5  Co.  104.     Moor  238. 

It  is  clearly  agreed  to  be  a  nufance  to  dig  a  ditch,  or 
make  a  hedge  over-chwart  an  highway,  or  to  ered  a  new 
gate,  or  to  lay  logs  of  timber  in  it ;  or  generally  to  do 
any  other  ad  which  will  render  it  iefs  commodious  :  But 
it  fetms  that  a  gate,  which  has  continued  time  out  of 
mind,  is  mo  nufance;  but  that  the  fatn-'  may  be  juflified 
by  iirefcription,  being  at  firft  intenued  to  have  been  fet 
up  by  confenr,  on  a  compofition  with  the  owner  of  the 
land,  on  the  laying  out  the  road  ;  in  which  cafe,  the 
people  had  never  any  right  to  a  fieer  paffage  than  what 
they  flill  enjoy,  i  Jones  221,  Cro.  Car.  184.  I  Bul/l, 
203.     2  Roll.  Abr.  137. 

And  as  navigable  rivers  are  deemed  highways,  it  is  a 
nufance  to  divert  part  of  the  river,  whereby  the  current 
of  it  is  weakened,  and  made  unable  to  carry  vefTels  of 
the  fame  burthen  as  it  could  before;  alfo  the  laying  of 
timber  in  a  common  river,  tho'  the  foil  belong  to  the 
paity,  is  equally  a  nufance,  as  if  the  foil  was  not  his,  if 
thereby  the  paffage  of  boats,  i^c.  is  obflruded ;  and  from 
hence  alfo  it  feems  to  follow,  that  private  flairs,  from 
thofe  houfes  that  fland  by  the  'Thames  into  it,  are  common 
nufance? ;  but  it  feems,  that  where  there  are  cuts  made 
in  the  bank^,  that  a^e  not  annoyances  to  the  river,  tie 
timber  lying  there  is  no  nufance.      A^^^  103.     3  Keb. 

640,  759' 

It  hath  been  holden  to  be  a  common  nufance,  to  divide 
a  houfe  in  a  town  for  poor  people  to  inhabit  in  ;  by  reafon 
whereof  it  will  be  more  dangerous  in  the  time  of  infedion 
of  the  plague.      2  Roll.  Abr.  139.  pi.  3. 

Bringing  a  great  fhip  of  300  tuns  into  Billingfgate  dock, 
tho'  a  common  dock,  yet  being  only  fo  for  fmall  fliips 
coming  with  provifion  to  the  markets  of  London,  is  a 
nufance,  in  the  fame  manner,  as  a  man  ufing  with  his 
cart  a  common  pack  and  horfe  way,  fo  as  to  plow  it  up, 
and  thereby  render  it  Iefs  convenient  to  riders,  is  a  nu- 
fa.'ice  indidable.     6  Mod.  145.   The  ^een  v.  Leich. 

It  feems  the  better  opinion,  that  a  brewhoufe,  glafs- 
houfc,  chandler's  (hop  or  flie  for  fwine,  fet  up  in  fuch  in- 
convenient parts  of  a  town,  that  they  cannot  but  greatly 
incommode  the  neighbourhood,  are  common  nufances. 
2  Roll  Abr.  1 39.  Cro.  Car.  5  1  0.  Hutt.  1 36.  Palm. 
536.  I  Vent.  lb.  I  Keb.  500.  3  ilf»^.  138.  Salk. 
458,  460. 

2.  Of  the  indiSlment  for  a  nufance  ;  how  a  nufance  is  to 
be  removed  or  abated ;  and  how  the  offence  is  punijhahle. 

Every  nufance,  punifhable  by  a  publick  profecution, 
muft  be  charged  to  be  ad  commune  nocumentum,  or  to 
the  general  annoyance  of  all  the  King's  fubjeds ;  for  if 
they  are  onlv  injuries  to  particular  perfon?,  they  are  left 
to  be  redreffcd  by  the  private  adions  of  the  parties  ag- 
grieved by  them.     2  Roll.  Abr.  S3,    i  Hawk.  P.  C.  197. 

And  therefore  an  indidment  for  furchapiing  fuca  a 
common  or  inclofing  fuch  a  piece  of  cround,  or  uifturbing 
fuch  a  water-coutfe,  or  doing  any  other  ad,  not  appa- 
rently of  a  publick  nature,  to  the  nufance  of  the  inha- 
bitants of  fuch  a  town,  or  of  'J.  S.  and  his  tetiants,  is 
not  good.  I  Hawk.  P.  C.  199.  and  feveia!  authorities 
there  cited. 

So  an  indidment  in  a  court  leet  for  keeping  a  glafs- 
houfe  ad  maximum  nocimientum  was  quafhed ;  becaufe  it 
was  not  a  nufance,  unlefs  it  had  been  ad  commune  nocu- 
mentum.     I. Vent.  26,      2  Keb.  5 00. 

So  an  indidment  for  flopping  a  water-courfe  was 
quafiicd,  being  only  ad  mcumenlum  omnium  prope  inha- 
bitantium,  without  faying  iS'  tranfeuntium.  i  Mod.  107. 
3  Keb.  284. 

But  it  hath  been  held,  that  an  indidment  for  not  re- 
pairing a  bridge,  per  quod  ligei  Domini  Regis  tranfire  non 
5  Y       "  /#«»/, 
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pffimt^  Isfc.  ad  nocumcntum  eorundm,  is  fufficicnt ;  for  by 
ihe  King's  liege  people  (hall  be  undeiltood  all  his  liege 
people.     9  Cfl.  1 1 3.      I  Vent.  2c8.     3  Kcb.  28. 

Alfo  an  indiament  for  doing  a  thing  which  plainly 
appears  immediately  to  tend  to  the  prejudice  of  religion, 
or  of  the  King  ;  as  for  breaking  the  walls  of  a  cliurch, 
or  imbezilling  the  King's  treafure,  ^r.  is  good,  without 
exprefsly  laying  it  as  a  common  grievance.  2  Roll.  Abr. 
83—4.     I  Hawk.  P.  C.  198. 

So  an  indicament  of  a  common  fcold,  by  the  words 
communis  rixattix,  hath  been  held  good,  though  it  con- 
cluded ad  commune  nocumentum  diverforum,  inftead  of 
emn'mm  ;  becaufe,  fays  Hawkim,  from  the  nature  of  the 
thine  it  cannot  but  be  a  common  nufance  ;  and  for  the 
fame  reafon,  fays  he,  an  indi(£lment  with  fuch  a  cor.clu- 
fion,  for  a  nufance  to  a  river,  plainly  appearing  to  be  a 
publick  and  navigable  river,  or  to  a  v/ay,  plainly  appear- 
ing to  be  a  highway,  is  fufficient;  and  perhaps,  fays  he, 
the  authorities  which  feem  to  contradidl  this  opinion, 
nii'jht  go  upon  this  reafon,  that  in  the  body  of  the  in- 
diflment  it  did  not  appear,  with  fufficient  certainty, 
w!. ether  the  way  wherein  the  nufance  was  alleged,  were 
a  highway,  or  only  a  private  way  ;  and  therefore  it  fliall 
be  intended  from  the  conclufion  of  the  indidment,  that 
it  was  a  private  way.  i  Hawk,  P.  C.  198.  viz.  Cro. 
E!iz.  148.     2  Keb.  461.     2  Rol.  Abr.  83. 

As  to  the  manner  of  removing  or  abating  a  nufance, 
it  is  laid  down  by  Haivkins,  that  any  one  may  pull  down 
or  otherwife  dcft'roy  a  common  nufacce ;  as  a  new  gate, 
or  even  a  new  houfeerefted  in  a  highway,  l^c.  For  if 
one  whofe  eftate  is  or  may  be  prejudiced  by  a  private  nu- 
fance aflually  ereded,  as  a  houfe  hanging  over  his 
ground,  or  flopping  his  lights,  i^c.  may  juftify  the  cn- 
tring  into  another's  ground,  and  pulling  down  and  de- 
flroyins  fuch  a  nufance,  whether  it  were  erected  before 
or  fince  he  came  to  the  eftate  ;  furely  it  cannot  but  follow 
a  fortiori,  that  any  one  may  lawfully  deftroy  a  common 
nufance ;  and  as  the  law  is  now  holden  it  feems,  that  in  a 
plea,  juftifying  the  removal  of  a  nufance,  the  party  need 
not  (hew  tha^  he  did  as  little  damage  as  need  be.  i 
Hawk.  P.  C.  199.  for  v^hich  are  cited   2  Rol.  Abr.  144 

5.     Cro.  Car.  184.      i  Jon.  221.     Telv.  142.     5  Co. 

101.     g  Co.  5^.     Salk.  458—9. 

If  a  river  be  flopped  to  the  nufance  of  the  country, 
and  none  appear  bound  by  prefcription  to  clear  it,  thofe 
who  have  pifcary,  and  the  neighbouring  towns,  who 
have  a  common  paffage  and  eafement  theiein,  may  be 
compelled  to  doit.  3  y^  10.  7.  Rol.  Abr.  137.  I 
Hawk.  P.  C.  2CO.  faid  to  have  been  atjudged. 

It  feems  to  be  the  better  opinion,  that  the  court  of 
Kind's  Bench  may,  by  a  mandatory  writ,  prohibit  a  nu- 
fance, and  order  tliat  the  fame  fliall  be  abated  ;  and 
that  if  the  party  difobeys  the  wtif,  he  fubjeds  himfelf  to 
an  attachment ;  but  upon  fuch  attachment,  for  proceed- 
iiic  after  the  writ  of  prohibition,  there  ought  to  be  a  de- 
claration, fetting  forth  the  nature  of  the  offence,  and 
that  the  fame  is  a  nufance,  and  that,  notivithflanding  the 
writ  of  prohibition,  the  defendant  proceeded  or  commit- 
ted it :  To  which,  if  the  defendant  can  in  pleading  fet 
forth  a  fufficient  juftification,  his  proceeding  poji  prohibi- 
tionem  regiam  will  be  good  in  law,  and  himfelf  difchar- 
ged  of  all  contempt  and  cofts  againlt  the  complainant. 
^Bac.  Abr.  688. 

All  common  nufances  to  the  publick  are  regularly  pu- 
rifliable  by  fine  and  imprifonmenr,  at  the  difcretion  of 
the  judges  ;  but,  in  fome  cafe?,  corporal  puniQiment 
may  be  inflided  ;  as  in  the  cafe  of  a  common  fcold, 
who  is  faid  to  be  properly  puniftiable,  by  being  put  into 
the  ducking-ftool  ;  alfo  the  offence  of  keeping  a  bawdy- 
houfe  is  punifhable,  not  only  with  fine  and  imprifon- 
mcnt,  but  alfo  with  fuch  infamous  punifhment,  as  to 
the  court  in  difcretion  (hall  fecm  proper.  2  Rol.  Abr. 
84.  1  Hawk.  P.  C.  200.  6  Afod.  11,  178,  213. 
Salk.  382. 

Alfo  a  perfon  convifted  of  nufance,  done  to  the 
King's  highway,  may  be  commanded  by  the  judgment 
to  remove  the  nufance  at  his  own  cofts ;  and  per  Hmv- 
kins  it  is  but  reafonable,  that  thofe  who  ate  convifled 
of  any  other  common  nufance,  fiiould  alTo  have  the  like 
judgment.     2  Rol.  Abr.  84.      i  Uuwk,  P.  C.  200. 
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But  it  is  clearly  agreed,  that  common  n'jfances  againf^ 
the  publick  are  only  punifhable  by  a  publick  profecu- 
tion  ;  and  that  no  adiicii  on  the  cafe  will  lie  at  the  fuii 
of  the  party  injured  ;  as  this  would  create  a  multiplj. 
city  of  anions,  one  man  being  as  well  intitled  to  bring 
an  aiSlion  as  another ;  and  therefore,  in  thofe  cafes,  the 
remedy  niuft  be  by  indiflment  at  the  fuit  of  the  King. 
Co.  Lit.  56.  t7.  I  Rol.  Abr.  88,  110.  2  Rol.  Abr.  140, 
141.  Aloor  180.  4  Co.  i8.  9  Co.  113.  2  Broimi, 
147.  f'av^h.  341.  Cro.  £liz.  664.  3  Alod. 
Carth.  191,      I  Salk.  150. 

But  if  by  fuch  a  nufance  the  party  fufFer  a  particular 
dania<j.e,  as  if  by  flopping  up  a  highway  with  loggs,  £?<■, 
his  horfe  throws  him,  by  which  he  is  wounded  or  hurt 
an  adtion  lies.  Co.  Lit.  56.  Cro.  Jac.  446.  i  Kti. 
847.      I  Jon.  157.     I  Salk.  15. 

Alfo  an  a£tion  lies  for  continuing  a  nufance;  as 
where,  for  ereiiing  a  nufance  2  die  Febr',  the  defendant 
pleaded  a  prior  aftion,  brought  for  eredting  a  nufance  %^ 
die  Marti!,  and  a  recovery  thereupon,  and  averred  th^ 
to  be  the  fame  nufance  and  ereflion  ;  and  on  demufli^ 
the  plaintiff  had  judgment ;  for  though  he  cannot  hai 
a  new  acSlion  for  the  lame  erediion,  yet  he  may  for 
continuing  the  fame  nufance.      i  5^?/^.  10. 

For  more  learning  on  this  fuhje^t,  fee  lb  Vin.  Abr.  ^^ 
Nufance. 

i^tltmCJS,  {Nuces  miifcata)  Is  a  fpice  well  knowi 
to  all,  mentioned  among  fpices  that  are  to  be  garbled, 
I  Jac.  I.  c.  19. 

i^Uttimcntum,  Breed  of  cattle ^ilibet  cuflu- 

marius  Demina  nm  debet  vendere  equum  mafculum  nequi 
bevim  de  propria  nuthraento /««,—— Paroch.  Antiq.  p,, 
401. 


o. 


.^^  The  feven  antiphones  or  alternate  hymn  of  (tvtti 
V^f  verfes,  isfc.  fung  by  the  choir  in  time  of  Jdventi 
was  called  O,  from  beginning  with  fuch  exclamation.  Id 
the  old  ihtutes  and  orders  for  the  church  of  St.  Paul  iA 
London,  in  time  of  Ralph  de  Diceto,  Dean,  there  is  onij 

chapter  De  Faiiendo  O Debet  etiam  mvus  rejidm^ 

tiarius  contra  natale  O  fuum  intonare,  (Sf  in  domo  fua 
completorium  totum  chorum  invitare,  is'f.      Liber  !Statut<i« 
rum   Eccl.  London,  MS.   fol.  86. 

£)atij,  {J uramentum)  Is  a  calling  Almighty  God  fiji 
witnefs,  that  a  teftimony  is  true  :  Therefore  it  is  aptly 
termed,  facramentum,  a  holy  band,  a  facred  tie,  or 
godly  vow.  And  it  is  called  a  corporal  oath,  becaufe  the' 
party  when  he  fwears  toucheth  with  his  right  hand  thb 
holy  Evangelijls,  or  book  of  the  New  Tejlamcnt.  Coke^ 
3  par.  Inlt.  cap.  74.  And  anciently  at  the  end  of  H 
legal  oath  was  added.  So  help  me  God  at  his  holy  domtf; 
i.  e.  judgment.  Black  Book  of  Heref.  fol  ifii.  'Tis  caW 
led  Canonica  purgatio,  becaufe  allowed  by  the  canons,  tdC 
diftinguiih  it  from  vulgari purgationc,  viz.  by  battle,  Ot^ 
by  fire,  or  water  ordeal,  which  was  always  prohibited  bf 
the  church,  and  in  fmall  matters,  which  the  plaintifT 
could  not  prove,  or  if  he  could,  and  his  proof  was  dif- 
ailowed  by  the  court,  the  defendant  might  purge  him-' 
felf  by  his  own  oath;  and  this  was  called  Jurare  propria 
manu  ;  but  in  greater  affairs  he  was  to  bring  fome  other 
credible  perfons,  who  were  ufually  of*the  fame  quality  or 
condition  with  the  plaintiff,  and  they  were  to  fwear,  thaf 
they  believed  what  the  defendant  had  fworn  was  trucj' 
and  thofe  were  called  facramentales,  whofe  number  wero 
more  or  lefs,  according  to  the  quality  of  the  criminal, 
and  to  the  fault  or  thing  in  queltion.  If  the  defendant 
was  accufed  of  a  very  great  offence,  of  which  there  was 
no  proof,  then  he  was  to  purge  himfelf  by  the  oaths  of 
twelve  fuch  witneffes;  and  this  was  called  Jurare  duode- 
cima  manu.     Leg.  Hen.  i.  cap.  64.     Cowell,  edit.  1727. 

A  new  oath  cannot  be  impofed  upon  any  judge,  com- 
miflioner  or  any  other  fubjedt  without  authority  of  par- 
liaiiicnt  i  but  the  giving  every  oath  mull  be  warranted 
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f  aft  of  parliament,  or  by  the  Common  law  time  out 
■  mind.     2  In/i.  479- 

None  can  examine  witnefTes  in  a  new  manner,  or 
ve  an  oaih  in  a  new  cafe  without  adt  of  parliament.  2 
,/?.  719.  marg.  as  a  comment  upon  part  of  the  ftatute 

31  El.  cap.  12.  of  fellers  of  horfes  in  fairs  and  mar- 
:t8,  i^c. 

Oaths  are  in  two  manners ;  by  compulfion,  as  before 
dges  who  have  authority  to  take  an  oath  j  or  volun- 
ly,  by  confent  of  the  party,  which  is  alfo  lawful ;  as 
)  Ed.  4.  II.  The  condition  of  an  obligation  was  to 
ove  fjch  a  thing  before  J.  S.  It  is  not  to  be  doubted, 
t  that  it  may  well  be  by  oath  before  f.  S.  and  the  oath 
ing  taken  voluntarily,  and  without  compulfion,  it  is 
vful    enough.     Cro.   Eliz.    470  (bis)  Hill.   38   EUz. 

R.  in  cafe  of  Knight  v.  Rujhvuorth. 
Holt  Ch.  J.  thought  that  the  cenfors  of  the  college  of 
yficians  might  tender  an  oath  as  a  necefTary  confe- 
ence  of  their  judicial  power;  but  he  faid  he  would 
'c  no  pofitive  opinion.     12  Mod.  393.  Pafch.  12  JV. 

in  the  cafe  of  Grenvill  al's  Groenvelt  v.  College  of 
yficians. 

1.  Statutes  concerning  oaths. 

2.  The  force  of  an  oath,  where  there  is  oath  againji 
h  J  and  in  what  cafes  the  plaintiff's  oath  is  necejfary, 

I.  Statutes  concerning  oaths. 

The  oath  of  the  juftices  and  other  officers,  18  Ed.  3. 

4.     14  Ed.  3.  Jl.  1.  c.  5. 

3f  juftices  of  oyer,  gaol  delivery  and  afHfe,  £3"^.     20 

•  3-  '•  3- 

Df  the  clerks  of  Chancery  and  clerks  of  Courfe,  18 

•  2-Ji-S- 

The  oath  of  fupremacy  appointed  by  I  EUz.  c.  i.  5 
I   c.  I.  feil.  19.     27  EL  c.  12. 

The  oath  of  obedience  to  be  taken  by  all  above  the 
of  eighteen,  7  Jac.  i.  c.  6. 

\il  ecclefiaftical   perfons  taking  orders  to  take  the 

IS,  7  Jac.  I.    c.  b.  feci.  19. 

iVhere  perfons  refufing  incur  a  pramunire,  7  yac.i, 

I.  fea.  26. 

The  declaration  againfl  tranfubftantiation  and  popery. 

Car.  2.  c.  2.  fea.  9.      30  Car.  2.  /?.  2.  c.  i. 

Dath  ex  officio  taken  away,  13  Car.  2.  c.  12.  f.  4. 

Daths  of  allegiance  and  fupremacy  changed,  i  pf^.  isf 
c.  I.  is  c.  8.     I  Ann.  ft.  i.  c.  22. 

lepeal  of  the  declaration  againft  taking  arms  againft 
King,    I  IK  iff  M.  c.  8./  II. 

declaration  of  fidelity  for   the  quakers,  iW.i^M. 

i8.  fea.  13.     I  Geo.  I.  Ji.  2.  c.  6.     8  Geo.  i,  e.  6. 

Commifl)' n  officers  20  miles  from  London,  may  take 
oaths  at  the  mufter,  i  IV.  y  M.  c.  25. 

Pfidticers  of  the  law  required  to  take  the  oaths   on 

n  of  pramunire,  j  isf  8  fV.  3.  c.  24. 

Refufing  to  take  the  oaths  to  incur  the  penalties  of  re- 
cants, ■}  i^  ifV.  3.  c.  2.  Jea.  I. 

Quakers  making  declaration  exempted,  7  tf  8  ^.  3. 
^27.  fea.  12. 

Per.altie':  may  be  pardoned  under  the  Privy  feal,  7  y 
W.  3.  c.  2.  /  15. 

iPerfons  refufing  the  oath  difabled  to  vote  at  eleSions 
i  parliament,  7  ^  8  /^^  3.  <■.  27.  fa.  19. 

The  afTociation  appointed,  "j  i^  i  IV.  3.  c.  27.  fea.  3. 
3:pealed,   I  Ann.  fl.  I.  c.  22.  f  %. 

ilndemnity  for  negleft  of  taking  the  oaths,  11  (5f  12 
K  3.  c.  17.      I  Ann.  ft.  2.  c.  17. 

iThe  abjuration  oath  to  be  taken,  13/1^  3.  c.  6.  6 
-'!«.  c.  7.  fea.  20. 

Peers  and  members  of  parliament  to  take  the  oath  of 
Jjuration  before  voting,  13  IV,  3.  Q,  6.  fea.  10.  I 
^'0.  I.  t.  13.  fea.  16. 

Oaths  may  be  taken  in  Common  Pleas  or  Exchequer, 
i  well  as  in  Chancery  or  King's  Bench,  i  Ann.  jL  i. 
<22./,«.  5. 

To  be  taken  in  Scotland,  6  Ann.  c.  14. 

Quakers  may  affirm  the  efFed  of  abjuration  oath,  6 
■»•  f.  23./  14- 
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Directions  for  taking  the  oaths  in  England,  to  qualify 
for  offices  in  Scotland,  8  Ann.  c.  i$. 

Advocates,  isfc.  in  Scotland  to  take  the  oaths,  10  Jaa, 
c.  2.  /  10.     20  Geo.  2.  c.  43.  /  44. 

All  perfons  in  office,  i^e.  required  to  take  the  oaths, 
I  Geo.  I.  c,  13. 

Seamen  and  foldiers  under  the  degree  of  commifllon  or 
warrant  officers  to  pay  nothing  for  taking  the  oaths,  i 
Geo.  I.  c.  13.  fea.  31. 

Alterations  of  the  oaths  to  be  taken  by  preachers  in 
Scotland,  5  Geo.  i.  c.  29, 

All  perfons  required  to  take  the  oath,  or  legifier  their 
eftates,  9  Geo.  i.  f.  24.      10  Geo.  1.  i'.  4, 

Perfons  in  the  Fleet,  or  beyond  the  feas,  to  take  the 
oaths  after  their  return,  x-^Geo.  i.  c.  29. 

Perfons  continued  in  office  for  fix  months  after  tha 
death  of  the  King,  not  obliged  to  take  the  oaths,  i  Geo. 
2.  Ji.  I.  c.  5.  £=f  c.  23. 

Six  months  time  given  to  officers  and  others  to  take 
the  oaths,  l^c.  2  Geo.  2.  c.  31.  fea.  4. 

Time  for  taking  the  oaths  and  the  facrament  enlarged 
to  fix  months,  9  Geo.  2.  c.  26.  fea.  2. 

Chaplains,  fchoolmafters,  ^c.  in  Scotland,  to  take  the 
oaths,  2 1  Geo.  2.  c.  33.  /.  1 1,  i^c. 

Further  time  allowed  to  members  of  corporations  to 
take  the  oaths  of  office,  and  flamp  their  admiffions,  28 
Geo.  2.  c.  3.     29  Geo.  c.  32.  fea.  2. 

Farther  time  allowed  perfons  who  have  omitted  to 
qualify  themfelves  for  offices,  28  Geo.  2.  c.  24.     29  Geo. 

2.  c.  32.     33  Geo.  2.    c.  29     I  Geo.  3.   c.  12.     2  Geo, 

3.  f.  23.     3  Geo.  3.  f.  5.     5  Geo.  3.  c.  4, 

2.  The  force  of  an  oath,  where  there  is  oath  againji 
oath  i  and  in  what  cafes  the  plaintiffs  oath  is  neceffary. 

By  Glyn  Ch.  J.  Trin.  1656.  B,  S.  If  oath  be  made 
^ainfl  oath,  in  a  caufe  depending  in  court,  this  is  a 
non  liquet  to  the  court,  which  oath  is  true ;  and  there 
the  court  will  take  that  oath  to  be  true  which  is  to  af- 
firm a  verdift,  judgment,  or  other  afl:  of  the  court,  and 
not  that  which  is  made  to  deftroy  them  ;  for  this  tends 
more  to  the  honour  of  the  court,  and  to  the  expediting 
of  juftice.     2  L.  P.  R.  47. 

The  court  will  rather  believe  the  oath  of  the  plantifF 
than  the  oath  of  the  defendant,  if  there  be  oath  againft 
oath ;  becaufe  it  is  fuppofed,  that  the  plaintiff  hath 
wrong  done  him,  and  that  the  defendant  is  the  wrong- 
doer, and  may  therefore  be  rather  fuppofed  to  fwear  falfeiy 
to  proted  himfelf  from  the  juftice  of  the  law,  than  the 
plaintiff  that  is  forced  to  fly  to  the  law  to  obtain  his 
right.     Pafch.  23  Car.  B.  R.  2  L.  P.  R.  247,  248. 

Where  there  is  a  fuit  in  Chancery,  and  there  is  a 
fingle  witnefs  againft  defendant's  oath,  'tis  not  fufficient 
evidence  to  decree  againft  him,  nor  will  the  court  after 
that  fend  it  to  be  tried  at  law,  where  one  witnefs  is  fuf- 
ficient. Hill.  1692.  2  Fern.  283.  Chrift  College  v.  Wid' 
drington. 

There  being  oath  againft  oath,  whether  a  plea  came  in 
in  time,  it  was  referred  to  a  trial  at  law  on  a  feigned 
ifllie,  to  fatisfy  the  confcience  of  the  court,  and  ia 
the  mean  time  the  judgment  to  ftand.  Comb.  399, 
Mich.  8  W.  3.  B.  R.  Collins  v.  Lawley. 

Where  the  defendant  in  his  anfwer  denied  notice  of 
the  plaintiff's  title,  which  the  plaintiff  proved  by  one 
witnefs  ;  by  the  ufage  of  the  court  of  Chancery  it  is  not 
fufficient  to  ground  a  decree  for  the  plaintiff,  being  oath 
againft  oath  j  but  the  courfe  has  been  to  dire£l  a  trial  at 
law.  It  was  now  faid  by  the  Lord  Keeper,  that  he  did 
not  fee  the  difference  between  doing  it  per  plura  and  per 
pauciora  ;  for  to  fend  it  to  law  to  be  tried  where  the  jury 
will  certainly  find  it  on  the  teftimony  of  one  witnefs,  and 
then  decreeing  it  on  that  verditS,  is  the  fame  thing  as 
decreeing  on  one  witnefs  without  any  trial  at  all ;  and 
therefore  direded  it  to  be  tried ;  but  that  the  plaintiff 
ftiould  admit  the  defendant's  anfwer  to  be  read  at  the 
trial,  not  as  evidence,  (for  that  he  faid  it  could  not  be), 
nor  Qiould  they  admit  it  to  be  true,  but  to  be  fworn  5  fo 
that  defendant  might  have  the  benefit  of  his  oath  at  law, 
as  in  this  court,  if  it  would  weigh  any  thing  with  the 

jury 
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jury.  P.  1706.  Jbr.  Equ.  Cafa  229.  />/.  1 3.  Ibhotjon  v. 
Rhodes. 

When  a  bill  alleges  the  wa:it  of  a  deed,  and  feeks  relief 
on  the  matter  of  that  deed  by  a  decree,  there  oath  is  iie- 
ceflary  that  he  hath  not  the  deed.  But  where  the  bill  feeks 
no  decree,  but  barely  to  have  the  defendant  difcover  if  he 
lias  fuch  a  deed  or  not,  or  to  have  the  deed  produced  at  a 
trial,  in  that  cafe  the  plaintiff  ought  not  to  be  put  to  his 
oath.      Tr'in.  14  Car.  2.      I  Chan.   Cafes,    11.  Ami^ . — 

lb.  231.   Trin.  26  Car.  2.    Amn. i'ern.    R.   59.   7r. 

682.  contra,  Jnoii. Nelf.  Ch.  R.  98.   Tr.   1 4.  Car,  2. 

jinon. Virn.li^rl-   ^''-  1684.   Godfrey  v .  Turner. 

Ibid.  310.  H'dl.  1684.  Nicholfon  v.Pattifon. .-^Chan. 

R.  5.  after  Tr.    14  Car.  2.  jnon'. 

Bat  where  no  relief  can  be  had  at  law  on  the  deed,  if 
not  loft,  but  the  remedy  is  only  in  equity  (as  in  a  cafe 
of  covenant  for  farther  airura:ice)theie  oath  need  not  be 
made  of  the  lofs,  per  North  Ch.  J.     2  Mod.  173.   in  the 

cafe  of  Howard  v.  Attorney  General. ^Where  the  bill  is 

for  a  difcovery  of  detds  generally,  and  ''not  of  a  particular 
bond  or  deed,  oath  need  not  be  made'  of  the  plaintiff's 
not  having  them.     Per  Lord  Macclesfield.   Ch.  Prec.  536. 

?/■/«,  1720.  Anon. Fin.  R.  267.    Alich.  28  Car.  2. 

Lathivell  V.   Fojhr. Fin.  R.  444.    Hill.  32  Car.  2. 

Lord  Grey  v.  Ifarren  i^  aP .-—~- Vern.  1 80.  Tr.  1683. 
Anon. •  If  the  bill  feeks  relief  generally  upon  any  deed 
or  bond,  as  to  recover  the  money  upon  the  bond,  or  the 
profits  of  the  land  under  the  deed,  in  thefe  and  the  like 
cafes  there  mull  be  an  affidavit  ;  becaufe  fuch  a  bill  does 
by  confequence  feek  to  transfer  the  jurifdidion  from  the 
Common  law  to  the  court;  of  equity.  Per  King  C. 
2  ^Ff/is's  Rep  541.  Trin.  1729.  JPhitchurch  v.  Golding. 
And.  542.   (tliC  next  day)  Saunders  V.Stephens. 

£DlJ£5icntia,  Was  a  rent,  as  appears  out  of  Roger 
Hoveden,  parte  pojhr.  Annal.  fuor.  pag.  430.  In  the 
Canon  law  it  is  ufed  for  an  office,  or  adminiflration  of 
an  office;  and  thereupon  the  word  obedientales  is  ufed  in 
the  provincial  conflitutions,  for  thofe  which  have  the 
execution  of  any  office  under  their  fuperiors.  Lyndvu. 
cap.  prim,  de  Statu  Regula.  It  may  be  that  fome  of  thefe 
offices  called  obedientia,  confided  in  the  colleiflion  of 
rents,  or  penfions,  and  that  therefore  thofe  rents  were  by 
a  metonymy,  called  Obedientia  qua  coUigebantur  ab  obedi- 
entalibus.  Concil.  Eboracenf.anno  iig^.  B^t  Obedientia, 
in  a  general  acceptation  of  the  word,  fignified  every  thing 
that  was  enjoined  the  monks  by  the  abbot ;  and,  in  a 
more  reftrained  fenfe,  the  cells  or  farms  which  belonged 
to-^thc  abbey  to  which  the  monks  were  fent,  vi  ejufdem 
obedientia,  either  to  look  after  the  farms,  or  to  colleft 
the  rents,  which  were  likewife  called  Obedientia.  So  in 
Matt.  Par  if.  anno  12  j  3.  In  qualibet  balliva  quas  obedien- 
tias  appellamus,  tsfc.     Cowell,  edit.  1727. 

£Db(t,  (Lat.)  Signifies  a  funeral  foiemnity,  Or  an  office 
for  the  dead,  moft  commonly  performed  at  the  funeral, 
when  the  corpfe  lies  in  the  church  uninterred  :  Alfo  the 
anniverfary  office.  Cro.  2  par.  fol.  51.  Holtoway'i  cafe. 
It  was  held  14  Eliz.  Dyer  313,  That  the  tenure  of  obit 
cr  chantty  lands  held  of  fubjefls,  is  extinft  by  the  afl  of 
I  Ed.  6.  14.  See  15  Car.  2.  cap.  9.  The  anniverfary 
of  any  perfon's  death  was  called  the  obit ;  and  to  pbferve 
fuchday  with  prayers  and  alms,  or  other  commemoration, 
was  caled  keeping  the  obit.  In  religious  houfes,  they  had 
a  regiffer  or  kalendar,  wherein  they  entered  the  obits  or 
ebitual  diys  of  tlieir  founders  and  benefadlors,  which  was 
thence  called  the  Obituary.     Cowell,  edit.  1727, 

^btUrjatrifClS,  Scolds  or  railing  women.     Id.  ib. 

£Dblata,  Properly  offerings  :  But  in  the  Exchequer  it 
fignifies  old  debts,  brought  together  from  precedent  years, 
and  put  to  the  prefent  fheriff's  charge.  Praff.  Excheq. 
78.  Alfo  gifts  made  to  the  King  by  any  of  his  fubjedls, 
which  were  fo  carefully  taken  notice  of  in  the  reigns  of 
King  ';cbn  and  Henry  the  Third,  that  they  nere  entered 
in  the  Fine  Roll-,  under  the  title  Oblata ;  concerning 
which  fee  Phillips  his  book  of  the  antiquity  and  legality 
of  royal  purveyance.  Spelman's  Glojfary,  and  Prynn's 
Aurum  Regines.      Cowell,  edit.   1 7 27. 

£)btattous.    See  SDffertng!?. 

£DbIigattOn,  (ObUgatio,)  h  a  bond  containing  a  pe- 
nalty, with  a  condition  annexed,  either  for  payment  of 
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money,  performance  of  covenants,  or  the  like,  and  fo 
differs  from  a  bill  that  hath  no  penalty  nor  condition* 
and  yet  a  bill  may  be  obligatory.  Co.  on  Litt.  fol,  172,1 
and  If^eft's  Symbol,  part.  I.  lib.  2.  feii.  146. 

Obligation,  fays  my  Lord  Coke,  is  a  word  of  its  own 
nature  of  a  large  extent,-  but  is  ufually  taken  in  the 
Common  law  for  a  bond,  containing  a  penalty  with  con- 
dition for  pavment  of  money,  or  to  do  or  fuffer  fome 
a£l  or  thmg,  &c.  and  a  bill,  favs  he,  is  moft  commonly 
taken  for   a   fingle  bond    without  condition,     Co,  Lit, 

172.  (7, 

This  fecurity  is  alfo  called  a  fpecialty ;  the  debt  being 
particularly  fpecified  in  writing,  and  the  party's  feal, 
acknowledging  the  debt  or  duty,  and  confirming  the 
contract ;  rendering  it  a  fecurity  of  a  higher  nature  than 
thofe  entered  into  without  the  foiemnity  of  a  fea! ;  and 
therefore  bonds  or  fpecialties  fiiali  be  preferred  to  fimple 
contracts,  in  a  courfe  of  adminiftration  ;  and  from  its 
being  a  higher  fecurity,  it  is  held,  that  for  a  breach  oi 
non-performance  an  a£lion  of  debt  only  will  lie.  3  Boc, 
Air.  690, 

1.  0/  the  nature  of  the  fecurity,  called  a  bond  or  eUi 
gation. 

2.  TFhat  zvords  create  fuch  a  fecurity  ;   and  of  the  , 
remonies  requifite  to  a  bond  or  obligation ;  and  of  Jigaag 
fealing,  date  and  delivery. 

3.  n%  may  be  obligors  and  obligees;  or.d  of  making- ft 
veral  obligors  and  obligees,   , 

■?     "i    -■ 

I.  Of  the  nature  rf  the  fuurtty,  called  a  bond  or  oil. 
gation,  I 

A  bond  or  obligation  is  a  debt  or  iuty  which  adbeti 
to  the  obligor  or  debtor,  let  it  becontrafled  where  it-,wil 
and  let  the  debtor  fly  to  what  place  he  pleafes,  and  beir 
chargeable  every  where,  it  need  not  be  dated  from'ar 
particular  place;  and  therefore  ufually  begins  with  Nki 
rint  univerfi ;  but  yet  the  plaintiff  in  his  declaration  mt 
lay  a  place  where  it  was  made,  that  it  may  leccive  tri; 
if  it  be  denied,  Cro.  Eliz.  773.  I  Salk.  441.  yLt 
348.     6  Mod.  228. 

A  bond  is  a  chofe  in  a£lion,  which  cannot  be  aflig 
ed  over  ;  fo  as  to  enable  the  affignee  to  fue  in  his  ovi 
name  J    yet  he  has  by   the    affignment  ftich    a    title 
the  paper  and  wax,  that  he  may  keep  or  cancel  it.'  £ 
Lit.  232.  .      ' 

Alfo  in  equity  a  bond  is  affignable  far  a  valuableww 
fideration  paid,  and  the  afJignee  alone  becomes  intitled 
the  money  ;  fo  that  if  the  obligor,  after  notice  of  tl 
affignment,  pays  the  money  to  the  obligee,  he  will-  I 
compelled  to  pay  it  over  again,  2  fern.  595.  Sfti 
Eq.  44.  _  '."_ 

The  affignee  muft  take  !f,  fubjeft  to  the  fame  eqiit- 
that  it  was  in  the  hands  of  the  obligee;  as  if,  on  a  mai 
riage  treaty,  the  intended  hufband  enters  into  a  marrip^< 
brokage  bond,  which  is  afterwards  affigned  to  crediitdri 
yet  it  fiill  remains  liable  to  the  fatne  equity,  and  is,lli 
to  be  carried  into  execution  againft  the  obligor,  2  Fir 
595.     Ahr.  Eq.  44.  , 

Bonds  are  to  be  confidered  as  fecurities  for  the  perfo 
mance  of  contiafts,  and  are  ufually  entered  inio  with  p 
nalties,  which  aie  to  be  confidered  as  coinpenfations  f'"' 
the  breach  of  the  contraft ;  as  that  a  man  fliall  pay  20 
if  he  omits  to  pay   100 1,  within  fuch  a  time,  that 
fliall  pay  fo  much  if  he  does  not  perform  fuch  and  fui 
covenants,  do  or  omit  fuch  ai.d  fuch  afis ;  and  in  tin 
he  may  cedere  fuo  jure,  provided  the  thing  be  not  unUwi 
in  itfelf,  or  injurious  to  the  publick,  t^c.     Yelv.  19 
2  Mod.  201.      I  Sand.  66. 

If  a  man  enters  into  a  bond  of  fuch  a  fum,  on  co 
dition  to  be  void  on  payment  of  a  Icffer  fum  ;  or  it 
man  bind  himfelf  in  the  penalty  of  100/.  that  i.e  w 
pay  5q/.  by  fuch  a  day;  after  the  day  of  payment  \s  pa 
the  penalty  or  fum  of  too/,  is  the  legal  debt ;  and  ( 
fo  much  it  hath  been  refolved,  an  executor  of  an  oblii; 
of  fuch  forfeited  bond,  may  cover  the  aflets  o»  his  • 
ftator.  Cro.  Car.  490.  i  Fent.  354.  3  Le^K  3> ■ 
Hill.  0  Geo.  2.  in  B.  R.  The  Bank  of  England  v.  Morn 
'  '  Al 
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And  aJ  the  penalty,  by  the  bond's  being  forfeited,  be- 
omes  the  legal  debt;  fo  there  was  no  remedy  againft 
jch  penalty,  but  by  application  to  a  court  of  equity, 
/hich  relieves  in  thofe  cafe;,  on  payment  of  principal, 
itereil  and  cofls  ;  alfo  tho'  at  law  there  can  be  no  re- 
ledy  beyond  the  penalty;  becaufe  in  that  the  obligee 
;enis  to  have  taken  up  his  fecurity  ;  yet,  as  it  is  on  the 
)lfhd<ition  of  doing  equal  juftice  to  both  parties  that  equity 
roceeds,  it  will,  on  any  application  for  a  favour  from  the 
bligor,  compel  him  to  pay  the  principal,  intereft  and 
ofts,  tho'  exceeding  the  penalty.  Show.  Par.  Ca.  15. 
fbr.   Eq.   91,  92.       I   Salk.    154.      I  Vein,  342,   350. 

Vtni.  5  c  9. 

And  t.'iis  rule  of  compelling  the  party  to  do  equity  who 
:eks  equity,  feemn  to  be  the  reafon  whv  an  obligee  (hall 
ave  intereft  after  he  has  entered  up  judg  uent ;   for  tho' 

I  ftri£tnef3  ]t  may  be  accour.ted  his  own  fault  why  he 
id  not  take  out  execution,  and  therefore  not  intitled  to 
itereft  ;  yet,  as  by  the  judgment  he  is  intitled  to  the 
;naUy,  it  does  not  feem  reafonable  that  he  fhould  be 
jprived  of  it,  but  upon  paying  him  principal  and  the 
itereft,  which  incurred  as  well  before  as  after  the  en- 
ring  up  of  the  judgment;     Abr.  Eq.  92,  288. 

And  by  the  4  ^  5  Ann.  cnp.  16.  it  is  enadled,  "  That 
here  any  adipn  of  debt  (hall  be  brought  on  any  Tingle 

II  ;  or  where  an  a(Slion  of  debt,  or  fcire  facias,  (hall  be 
ought  upon  any  jud^^ment,  fuch  pa)  ment  (hall  and  may 
!  pleaded  in  bar  of  fuch  a£lion  or  fuit  ;  and  where  an 
i:nn  of  debt  is  brought  upon  any  bond,  which  hath  a 
jndltion  or  defeazance  to  m.'ke  void  the  fame,  upon 
lymcnt  of  a  le(n;r  fum  at  a  day  or  place  certain  ;  if  the 
)ligor,  his  heirs,  executors  or  adminiftrators  have,  he- 
re the  adtion  brought,  paid  to  the  obligee,  his  executors 
•  adminiftrators,  the  principal  and  intereft  due  by  the 
:feazance  or  condition  of  fuch  bond,  tho'  fuch  payment 
as  not  ftriiSly  made  according  to  the  condition  or  de- 
azance ;  yet  it  (hall  and  may  be  pleaded  in  bar  of  fuch 
Vion,  and  (hall  be  as  efFedual  a  bar  thereof,  as  if  the 
,oney  had  been  paid  at  the  day  and  place  according  to 
ic  condition  or  defeazance,  and  had  been  fo  pleaded." 

And  it  is  further  enabled  by  the  faid  ftatute,  fe£f.  14. 

That  if  at  any  time,  pending  an  a(Elion  upon  any  fuch 
)nd  with  a  penalty,  the  defendant  (hall  bring  into  court, 
here  the  a£lion  is  depending,  all  principal  money  and 
tereft  due  on  fuch  bond,  and  alfo  all  fuch  cofts,  as  have 
«n  expended  in  any  fuit  or  fuits  in  law  or  eq-.'ity  upon 
ch  bond  ;  the  faid  money  fo  brought  in,  (hall  be  deemed 
id  taken  to  be  in  full  fatisfaition  and  difcharge  of  the 
id  bond  ;  and  the  court  (hall  and  may  give  judgment 
I  difcharge  every  fuch  defendant  of  and  from  the  fame 
xordmgiy." 

4.  What  words  create  fuch  a  fecurity  ;  and  of  the  cere- 
mies  requifite  to  a  bond  or  obligation  j  and  of  figning, 
aling,  date  and  delivery. 

Herein  we  muft  obferve,  that  the  law  does  not  feem 
J  require  any  particular  fet  form  of  words,  as  efTentially 
iece(rary  to  create  an  obligation,  but  that  any  words, 
^hich  declare  the  intention  of  the  party,  and  denote  his 
king  bound,  will  be  fufficient ;  becaufe  fuch  obligation  is 
nly  in  nature  of  a  contrail,  which  ought  to  be  con- 
[Irued  according  to  the  intention  of  the  parties.  Telv. 
:93.     2  Roll.  Abr.  litd-"]. 

Therefore  if  a  man  ufeth  this  form  of  words,  viz. 
Phis  bill  witne(reth,  that  I  A.  B.  have  borrowed  10/.  of 
r.  D.  Or  this  form  :  Memorandum,  quod  talis  debet  to 
3.  ten  pounds.  Or  thus  :  Memorandum,  all  things 
eckoned  and  accounted  between  A.  and  B.  cognovit  fe 
iebere  to  B.  ten  pounds;  all  thefe  forms  are  good,  and 
hall  as  efFe£lually  bind  the  party  and  his  executors,  as  if 
:he  moft  formal  words  were  .made  ufe  of,  provided  the 
writing  be  fealed  and  delivered.     Dyer  22.  b. 

So  a  writing  in  this  form  ;  Memorandum,  I  A.  B. 
nave  agreed  to  pay  J.S.  20/.  tho'  this  be  in  the  preter- 
perfeft  tenfe,  yet  if  it  hath  all  other  ceremonies  eflential, 
'i  (hall  amount  unto  an  obligation,      i  Leon.  25. 

So  in  this  form  ;  This  bill  vvitnefleth,  That  I  R.  S. 
bave  received  of  T'.  P.  40/.  to  the  ufe  of  R,  and  J.  S. 

Voi.  II,  N°.  109. 
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children  of,  &c.  equally  to  be  divided  between  them; 
which  fum  I  confefs  to  have  received  to  the  ufes  at'orefaid, 
and  the  fame  to  repay  at  fuch  time  as  (hall  be  thought 
beft  for  the  profits  of  the  faid  R.  and  J.  S.  and  this 
was  refolved  to  be  a  good  obligoiion.     Cro.  Eliz.  729. 

So  a  writing  in  this  form  ;  Memoranfi'im,  that  I  bind 
myfelf  to  J.  AI.  to  pay  him  as  much  money  as  my  bro- 
ther owes  him  ;  and  in  the  end  of  the  bill  is  wrote  the 
fum  of  40/.  which  is  faid  to  be  tiie  debt  due  from  the 
brother  ;  this  is  a  gjod  obligation.  Cro.  Eiiz.  561.  'and 
fee  Cro.  Eliz.  768. 

Memorandum,  that  I  owe  and  promife  to  pay  to  A. 
10/.  at  any  time  after  the  feaft,  iffc.  when  thereto  required, 
for  payment  whereof  I  bind  m>felf  to  y.  H.  by  thefe 
prefents  ;  th  3  is  a  good  bill  to  A.  by  the  firft  words,  and 
the  latter  being  furplufage  are  void,  and  to  be  rejedled. 
Cro.  EliT..  886. 

It  is  held  in  Moor  and  Cro.  Eliz.  that  a  bill  in  this 
form;  Be  it  i:.iown,  trV.  that  I  owe  to  B.  14/.  to  be 
paid  at  the  feafts,  ^c.  together  with  6/,  which  I  owe  him 
upon  bills  and  reckonings  fubfcribed  with  my  hand, 
amounts  only  to  a  bill  for  14/.  but  Dyer  held  it  a  good 
obligation  for  the  whole  debt  of  20/.      Moor  537, 

In  debt  for  20/,  the  plaintiff  declared,  that  the  defen- 
dant canceffit  fe  ten-.ri  per  fripttim  fuum  obtigatorium,  (^c. 
and  the  words  of  the  deed  were;  I  do  acknowledge  to 
Edward  Watfon  by  me  twenty  pounds  upon  demmd,  for 
doing  the  work  in  my  garden  ;  and  upon  demurrer  to  the 
declaiation.  it  was  adjudged  a  good  bond.  1  Vent.  238. 
Wat  Ion  v.  Sneed. 

Tlicfe  words;  I  am  content  to  give  to  W,  10/.  at 
Mich  and  10/.  at  oui  Lady-Day,  amount  to  an  obliga- 
tion, and  an  exprefs  eneagement  to  pay,  i^c.  3  Leon, 
119.     2  Roll.  Abr.  146.  S.  P. 

It  hath  been  held  in  variety  of  cafes,  that  a  feeming 
Ladn  woid  noi  properly  exprefling  the  quantity  of  the 
fum,  in  which  the  party  intended  to  be  bound,  (hould, 
notwithftanding,  be  fo  conftrued,  .as  to  anfwer  the  inten- 
tion of  the  parties,  rather  than  the  obligation  (hould  be 
void  ;  as  quinquegejfimis  libris,  for  quinquaginta  libris,  has 
been  held  good  ;  fo  tringintate  for  triginta,  fexingenta  for 
fexaginta ;  and  it  is  faid  in  general,  that  in  moft  cafes 
where  the  gent  or  gint,  or  the  fex  or  fept  are  right,  the 
obligation  has  been  held  well.  But  for  this  fee  10  Co, 
133.  a.  Telv.  96,  193,  206.  Hob.  119.  Cro.  Jac. 
290,  309,  355,  603,  607.  Cro.  Car.  147.  i  BrozvnL 
62.  2  Rol.  Abr.  146.  5  Mod.  154.  2  Jon.  58. 
Comb.  60,  86,  187,  226,  477. 

A  bond  in  viginti  nobulis  has  been  held  a  good  bond  for 
6/.  8  J.  for  tho'  nobulis  be  not  a  Latin  word,  yet  it  being 
a  term  fignifying  6s.  and  id.  it  may  properly  be  made 
ufe  of.  Cro.  Jac.  203.  2  Roll.  Abr.  146.  Burchin  v. 
Vaughan. 

Debt  brought  upon  a  bond  of  60/.  the  bond  was  in 
Italian,  and  the  fum  therein  exprefTed  was  in  thefe  words, 
viz.  in  cejfanta  librisy  and  adjudged  to  be  good.  Cre. 
fac.  208.  Parker  v.  Rennady. 

In  debt  upon  a  bill  obligatory,  demanding  thirty-two 
pounds  four  (hillings  and  fevenpence;  the  defendant  de- 
manded oyer  of  the  bill,  and  it  was  threty-two  ponds 
four  (hillings  and  7  pence,  fo  threty  for  thirty,  and  ponds 
for  pounds;  and  -on  demurrer  for  this  caufe,  it  was  ad- 
judged for  the  plaintiiF.  Cro.  Jac.  607.  Hulbert  v.  Long, 
So  a  bill,  in  which  the  party  bound  himfelf  in  the  fum 
of  fewtene  pounds,  has  been  held  a  good  obligation  for 
17/.  in  order  to  anfwer  the  intention  of  the  parties. 
10  Co.  133.  a.  in  Ofbornh  cafe.  2  Roll.  Abr.  147.  S.  P. 
cited. 

As  to  the  ceremonies  requifite  to  a  bond  or  obligation, 
it  is  faid,  that  there  are  only  three  things  elTentially  ne- 
celTary  to  the  making  a  good  obligation,  viz.  writing  in 
paper  or  parchment,  fealing  and  delivery  ;  but  it  hath 
been  adjudged  not  to  be  necelTary,  that  the  obligor  (hould 
fign  or  fubfcribe  his  name;  and  that  therefore  if  in  the 
obligation  the  obligor  be  named  Erlin,  ano  he  figns  his 
name  Erlwin,  that  this  variation  is  not  materia; ;  becaufe 
fubfcribing  is  no  efTential  part  of  the  deed,  fealing  being 
fufficient.  2  Co.  5.  a.  Godard's  cafe.  Ncy  21,  85. 
Moor  28.     Stil.  97.     2  Sali,  462.     5  Mod.  281. 

5  Z  And 
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And  though  the  feal  be  necefTiry,  and  the  ufual  way 
of  declaring  on  a  bond  is,  that  the  dekndznt  per  fcriptum 
fuum  obligatorium  figillo  juo  figtllatum  acknowledged,  1:3 c. 
yet  if  the  word  ftglUat'  be  wanting,  it  is  cured  by  ver- 
dia  and  pleading  over  ;  for  when  lie  faith  fer  Jcriptum 
fuum  obligatoriu/n,  iifc.  all  neceflary  circumlfances  fliall 
be  intended  ;  and  if  it  were  not  fealed,  it  could  not  be 
his  deed  or  obligation.  Dyer  19.  a.  Cro.  EUz.  571, 
737.  Cro.  Jac.  420.  2  Co.  5.  I  Vent,  70.  3  Lev. 
348.     I  Salk.  141.     6  Mod.  306. 

Alfo  tho'  fealing  and  delivery  be  efTential  in  an  obliga- 
tion, yet  there  is  no  occafion  in  the  bond  to  mention 
that  it  was  fealed  and  delivered  ;  becaufe,  as  my  Lord 
Coke  fays,  thefe  are  things  which  are  done  afterwards.  2 
Co.  5.  a. 

An  obligation  is  good  though  it  wants  a  date,  or  hath 
a  falfe  or  impolTible  date  ;  for  the  date,  as  hath  been  ob- 
ferved,  is  not  of  the  fubftance  of  the  deed  ;  but  herein 
we  muft  take  notice,  that  the  day  of  the  delivery  of  a 
deed  or  obligation  is  the  day  of  the  date,  though  there  is 
no  day  fet  forth  ;  and  if  a  deed  bear  date  one  day,  and 
be  delivered  at  another,  it  was  really  dated  when  delive- 
red, though  the  claufe  of  Gerens  dot'  be  otherwife.  2 
Co.  5.  Godard's  cafe.  Noy  21,  85,  86.  Hob.  249. 
StU.  97.      Cro.  Jac.  136,  264.     Telv,  193.     i  Salk.  76. 

If  a  man  declare  on  a  bond,  bearing  date  fuch  a  day, 
but  does  not  fay  when  delivered,  this  is  good  ;  for  every 
deed  is  fuppofed  to  be  delivered  and  made  on  the  day  it 
bears  date  ;  and  if  the  plaintiff  declare  on  a  date,  he 
cannot  afterwards  reply,  that  it  was  prima  del'iberat'  at 
another  day,  for  this  would  be  a  departure.  Cro.  EUz. 
773.     3  Lev.  348.     I  SalL  141. 

But  if  a  bond  bear  date  fuch  a  day,  but  was  really  de- 
livered at  a  day  after,  the  obligee  may  declare  on  a  bond 
of  fuch  a  date,  but  prima  deliberat'  at  a  day  after ;  and 
if  the  obligee  declare  on  a  bond  of  fuch  a  date  generally, 
the  obligor  may  plead  it  was  prima  deliberat^  on  fuch  a 
day  after  ;  but  then  he  muft  traverfe  that  it  was  delive- 
red on  the  day  of  the  date,      i  Brownl.  104.      i  Lev.  196. 

If  the  bond  was  delivered  before  the  date,  on  iflue,  non 
eji  faHum,  joined  on  fuch  a  deed,  the  jury  are  not 
eftopped  to  find  the  truth,  vi%.  that  it  was  delivered  be- 
fore the  date,  and  it  is  a  good  deed  from  the  delivery. 
1  Co.  4,  6.     3  Keb.  332. 

In  debt  on  an  obligation,  the  defendant  pleads  that  he 
delivered  it  as  ari  efcrow,  ^  hoc  paratus  ejl  verificare ; 
this  is  ill,  for  he  ought  to  Qiew  to  whom  he  delivered  it, 
and  conclude  ijfint  nient  fin  fait  j  &  de  hoc  ponit  fe,  isfc. 
I  Vent.  9,   1 10.     I  Salk.  274. 

So  pleading  that  he  delivered  it  to  the  obligee  as  an  ef- 
crow, to  be  bis  deed  on  certain  conditions,  is  ill  ;  for  by 
the  delivery  of  it  to  the  obligee,  it  is  become  his  deed 
abfolutely.     Hob.  246.     i  Fent.  9. 

A  bond  or  deed  may  be  delivered  by  words,  without 
any  zA  of  delivery  ;  as  where  the  obligor  fays  to  the 
obligee,  go  and  take  the  faid  writing,  or  take  it  as  my 
deed,  Wc.  So  an  actual  tradition,  without  fpeaking  any 
word,  is  fufficient ;  otherwife,  a  man  that  is  mute  could 
not  deliver  a  deed  ;  but  where  on  an  ifTue  of  non  efl  fac- 
tum, the  jury  found  that  the  defendant  figned  and  fealed 
the  obligation,  and  laid  it  on  a  table,  and  that  the  plain- 
tiff came  and  took  it  up,  this  was  held  not  to  be  the  de- 
fendant's deed,  without  other  circumftances  found  by  the 
jury.  Co.  Lit.  2,(i.  "•  Cro.  EUz.  i^^.  Leon.  i()2-  Cro. 
EUz.  122. 

If  an  obligation  be  delivered  to  another  to  the  ufe  of 
the  obligee,  and  the  fame  is  tendred,  and  he  refufes,  the 
delivery  has  loft  its  force.     5  Co.  119.  b. 

3.  Who  may  be  obligors  and  obligees  ;  and  of  making  fe- 
veral  obligors  and  obligees. 

All  perfons  who  are  enabled  to  contrail,  and  whom 
the  law  fuppofes  to  have  fufficient  freedom  and  underftan- 
ding  for  that  purpofe,  may  bi~nd  themfelves  in  bonds  and 
obligations.      5  Co.  119.      4  C.  124.      i  Rol.  Abr.  340. 

But  if  a  perfon  is  illegally  reftrained  of  his  liberty,  by 
being  confined  in  a  common  gaol  or  elfewhere,  and',  du- 
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ring  fuch  reftraint,  enters  into  a  bond  to  the  perfon   wj 
caufes   the  reftraint,   the  fame  nuy  be  avoided   for  Jij 
of  imprifonmerit.      Co.  Lit.  253.      2  Iifl.  482.  vij. 
Diirefs. 

So   in    rcfpCiSl  of  that  power   and   authority    whickl 
hufband  has  over  his  wife,   tlie  boi  d  of  a  feme  covef 
ipfo  faHo   void,  and  fhall   neither   bind  her  nor  herl 
band.     See  IRafOU  aut  f,t\\\Z. 

So  though  an   inf.mt  Ihall   be  liable  for  his  nccef 
fuch   as   meat,    drink,    cloaths,  phyfick,   fchooling,ij 
yet   if  he  bind   himfelf  in  an  obligation,   v/ith  a  pe| 
for    payment   of  any   of  thofe,     tl'.e    obligation    is   voic 
Doit,    and  Stud.  1 1  3.       Co.  Lit.  172.       Cro.  Jac.  ^^t 
560.      I    Sid.    112.       I     Salk.    279.      Cro.    EUz.    gat 

See  3!nfnnts, 

Alfo  though  a  perfon  non  compos  mentis  (hall  not  be  a 
lowed  to  avoid  his  bond,  by  reafon  of  infanity  and  di 
traflion,  becaufe  no  man  can  be  allowed  to  ftuliify  hln: 
felf,  becaufe  of  the  ill  confequences  that  might  ati 
counterfeit  madnefs  ;  yet  may  a  privy  in  blcod,  a^' 
heir,  and  privies  in  reprefentation,  as  the  executor, 
adminiftrator,  void  fuch  bonds  ;  alfo  if  a  lunatick 
office  found  enters  into  a  bond,  it  is  merely  void.  £. 
124.   Beverley's  cz{e.     See  JufaUtJI  aUD  3ltinat!£l?« 

But  if  an  infant,  feme  covert,  monk,  i^c.  who^j 
difabled  by  law  to  contraft,  and  to  bind  themfelves" 
bonds,  enter  together  with  a  fl  ranger,  who  is  under  ngf 
of  thefe  difabilities,  into  an  obligation,  it  fhall  bind  tl 
ftranger,  though  it  be  void  as  to  the  infant,  i^c.  i  ^ 
Rep.^i. 

If  a  fervant  makes  a  bill  in  form,  Memorandum,  that 
have  received  of  Edward  Talbot,  to  the  ufe  of  my  ma 
ter  Serjeant  Gaudy,  the  fum  of  40  /.  to  be  paid  at  J^i 
chaelmas  following,  and  thereto  fet  his  feal,  this^J? 
good  obligation  to  bind  himfelf;  for  though  in  the  fa 
ginning  of  the  deed,  the  receipt  is  faid  to  be  to  the  u 
of  his  mafter,  yet  the  re-payment  is  general,  and  mi 
neceflarily  bind  him  who  fealed  ;  and  the  rather,  becau 
otherwife  the  obligee  would  lofe  his  debt,  lie  having  1 
remedy  againft  Serjeant  G«W;'.  Yclv.  137.  Talbot  Hi 
God  bolt. 

Infants,  ideots,  as  alfo  feme  coverts  may  be  obligee 
and  as  to  this  the  hufband  is  fuppofed  to  aftent,  being./ 
his  advantage  ;  but  if  he  difagrees,  the  obligation  had'Jc 
its  force  ;  fo  that  after  the  otjligor  may  plead  non  eft  fa 
turn;  but  if  he  neither  agrees  nor  difagrees,  the  boa«j' 
good,  for  his  conduit  fhall  be  efteemed  a  tacit  confin. 
fince  it  is  a  turn  to  his  advantage.  5  Co.  119.  b,  'C 
Lit.  3.  a. 

But  a  feme  covert  can  neither  be  obligor  nor  obligti 
to  her  hufband,  nor  vice  verfa,  being  but  one  perfon 
law  ;  alfo  by  the  better  opinion,  a  bond  entred  into  to 
feme  fo'e,  by  the  perfon  whom  {he  afterwards  mai'r 
is,  by   the   marriage,  at  law  extinguiflied.     See  J15| 

anD  JTcnic. 

An  alien  may  be  an  obligee,  for  fince  he  is  allowed 
trade  and   traffick  with   us,   it  is  but  reafonable  to  g| 
him  all  that  fec.irity  which  is  neceflary  in  his  contr*^ 
and  which   will   the   better  enable  him  to  carry  on 
commerce    and    dealings   amongft   us.      Co.  Lit.  12^ 
Aloar  431.     Cro.  EUz.  142,  683.     Cro.  Car.  9.     i  Sd 
46.      Fareft.  15.     See  ^iieil. 

So!e  corporations,  fuch  as   bilTiop?,  prebends,  pari 
vicars,  ^c.    cannot   he    obligee-:,  and    therefore  a  boi 
made  to  any  of  thefe,  fijall  enure  to  them  in  their  natilli 
capacities  ;   for  no  folc  body  politick  can  take  a  C^a'^l 
in    fucceflioi),    uiiiefs  it  be  by  cuftom  ;    but  a  corpor 
tion    aggregate  may  take  any   chattel,    as  bonds,  lejfj 
t^c.   in  its  political  capacity,  which  dial!  go  in  fucceite 
becaufe   it   is    always   in   being.     Cro.  EUz.  464.     ij 
48.  a.     Co.  Lit.   9.  a.    46.  a.     Hob.  64.      i   Rol.  M 
5'5- 

li  A.  by  his  bill  obligatory,  acknowledges  himfeljF 
be  indebted  to  B.  in  the  fum  of  10/.  to  tie  paidSt 
day  to  come,  and  binds  himfelf  and  his  heirs  in  the  ^l 
bill  in  20  /.  but  doi?  not  mention  to  whoai  he  is  boi^ 
yet  the  obligation  is  aooj,  and  he  fiiall  be  intended  to 
bound  to  B.  to  whom  i.e  acknowledged  before  the  16  t. 
be  due,     2  Rol.  Abr,  148.  Franklin  vcrfus  Turner.      , 
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If  J.  enters  into  an  obligation  to  B.  which  he  deli- 
veis  to  C.  ID  the  ufe  of  B.  though  this  immediately, 
upon  the  execution  and  delivery  to  C.  becomes  the  deed 
jf  //.  yet,  if  ^fter  it  is  prefcnted  to  B.  he  (as  he  may) 
difdgrees  to  it  in  pals,  by  fuch  refufal  the  obh'gation  lofes 
its  force.  Dyer  167.  a.  Taw's  cafe.  A'".  Bend/.  75. 
Ce.  Ent.  145.      I  Roi.  Ahr.  148.   and  I  Salk.  301.  cited. 

It  is  clearly  aireed,  that  two  or  more  may  bind  them- 
'elvcs  jointly  in  an  obligation,  or  they  may  bind  them- 
elves- jointly  and  feverally  ;  in  which  laft  cafe,  the 
jblisee  may  fue  them  jointly,  or  he  may  fue  any  one  of 
:heni  at  his  election  ;  but  if  they  are  jointly  and  not  fe- 
;era!ly  bound,  the  obligee  muftfue  them  jointly  ;  alfo,  in 
uch  cafe,  if  one  of  them  dies,  his  executor  is  totally 
lifchirged,  and  the  furvivor  and  furvivors  only  charge- 
,ble.  2  Rol.  Abr.  148.  Dyer  19,  310.  5  Co.  19. 
Dalf.   85.   pi.  42.      I  Salk.  393.     Carih.  61.     i  Lutvj. 

If  three  enter  into  an  obligation,  and  bind  themfeJves 
n  the  words  following,  Obligamus  ncs  is'  utrurnque  nojirum 
er  fepro  toto  &  in  folido,  thefc  make  the  obligation  joint 
nd  feveral.     Dyer  19.  b.  pi.  114. 

So  where  two  bound  themfelves,  or  any  of  them,  their 
eirs,  executors  or  either  of  their  heirs,  (sfc.  and  the 
bli^ation  was  fealed  and  delivered  by  both  of  them 
jintly  ;  this  was  held  to  be  a  joint  and  feveral,  and   not 

j  >iiit  bond  only  ;  and  that  the  word  ir/ ftiouKl  be  un- 
erftood  the  fame  as  et  ;  and  that  therefore  the  joint  de- 
very  and  acceptance  could  not  make  that  joint  only, 
/liich  by  the  words  was  joint  or  feveral,  at  the  eleflion 
f  the  obligee.     Cro.  Jac.  322.   Haukinfin  v    Sandilans. 

If  two  jointly  and  feverally  bind  themfelves  in  an 
bliganon,  which  they  feverally  deliver  at  different  times 
nd  places,  yet  is  the  obligation  joint  or  feveral,  at  the 
iftion  of  the  obligee.     8  //.  6.  31.   2  Rol.  Abr.  149. 

If  three  are  bound  in  a  bond  by  thefe  words,  Ohliga- 
\us  nos  iff  quemlibet  nojirum  con-unSiim  ;  this  is  a  joint 
bligation,  and  one  of  them  alone  cannot  be  foed  ;  the 
'ord  conjunSiim  makes  the  obligation  joint,  which  the 
'ord  quemlibet  cannot  make  feveral  ;   being  inferted,  for 

0  other  purpofe,  but  to  exprefs  mod  ftrongly  that  they 
lould  be  all  bound,  not  that  they  were  to  be  feverally 
3und.     Aloor  260.  pi.  407.      3  Leon.  206.   IVigmore  v. 

Though  there  be  feveral  obligees,  yet  a  perfon  cannot 
:  bound  to  feveial  perfons  feverally  ;  and  therefore  an 
jligatlon  of  2C0  /.  to  two,  folvend'  the  one  100  /.  to  the 
ie,  and  the  ( ther  to  the  other  is  a  void  folvend' .  Dyer 
50.  a.  pi.  20.      Hub.  1-2.     2  Brownl.   207.       Yelv. 

77- 
A  bond   was  worded   in   the  words  following  j    Be  it 

nown  that  J.  A.  do  acknowledge  myfelf  to  owe  and 
5  indebted  to  B.  and  C.  in  the  fum  of  9  I  /.  12;.  ^  d. 
)r  which  payment  to  be  made  I  bind  myfelf  to  B.  in 
00/.  and  whether  B.  alone  fiiould  bring  the  aftion  for 
le  100/.  or  both  (hould  join  in  an  aftion  for  the  91  /. 
2X.  Sd.  dubitatur,  isf  adj3urneilur.  Cro.  Jac.  251.  Fox- 
all  ver.  Sands. 

If  an  obligation  be  made  to  three  to  pay  money  to  one 
f  them,  they  mufb  all  join  in  fuit,  for  they  are  but  as 
ne  obligee ;  and  if  he  to  whom  the  money  is  to  be  paid 
ies,  the  others  muft  fue,  although  they  have  no  intereft 

1  the  fum  contained  in  the  condition.     Telv.  177. 

So  if  an  obligation  be  made  to  three,  and  two  bring 
leir  aclion,  they  ought  to  (hew  the  third  is  dead.  1 
id,  238,  420.      I  Fent.  34. 

If  A,  bind  himfelf  in  a  fum  to  B.  folvendum  to  C. 
'ho  is  a  ftranger,  a  payment  to  C.  is  a  payment  to  B. 
nd  in  an  adion  upon  it,  the  count  muft  be  upon  a 
ond  f-lvend'  to  B.      1  Sid.  295.      2  Keb.  81. 

In  debt  the  declaration   was,  that   the  defendant  be- 

ame  bound  in  a  bond  of ,  for  the  payment  of 

0  him,  his  attorney  or  afligns,  and  on  oyer  of  the  bond 
:  appeared,  that  the  folvendum  was  to  the  plaintiff's  at- 
3rney  or  afligns,  without  mention  of  himfelf;  and  on 
emurrer  for  this  variance  it  was  held  good;  and  that 
^e  declaration  muft  not  be  according  to  the  letter  of  the 
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obligation,  but  according  to    the   operation    of  the  law 
thereupon.      6  Mod.  228.   Robert  v.  Harnage. 

So  it  A.  makes  a  bond  to  B.  folvendum  to  fuch  per- 
fon as  he  fhail  appoint ;  if  B.  does  appoint  one,  payment 
to  him  is  a  payment  to  B.  and  if  B.  appoint  none,  it 
fhall  be  paid  to  B.  himfelf.     6  Mod.  228. 

For  more  learning  on  this  fibjed,  fee  16  Vin.  Abr.  and 
3  Bac.  Abr.  tit.  Obligation  ;  and  fee  ConlllttOll. 

£DbltgOJ,  Is  he  that  enters  into  an  obligation.,  and 
obligee  the  perfon  to  whom  it  is  en-red  into.  Before 
the  coming  in  of  the  Normans  (as  we  read  in  Ingu'phus) 
writings  obligatory  were  made  firm  with  golden  croffes,  or 
other  fmall  figns  or  marks.  But  the  Normans  began  the 
making  fuch  bills  and  obligations  with  a  print  or  feal  in 
wax,  fet  to  with  evtry  one's  fpecial  fignet,  attefted  by 
three  or  four  witneffes.  In  former  time  many  houfes  and 
lands  thereto  palTed  by  grant  and  bargain,  without  fcript, 
charter  or  deed,  only  with  the  landlord's  fword  or  hel- 
met, with  his  horn  or  cup;  yea,  and  many  tenements 
were  demifed  with  a  fpur  or  curry-comb,  with  a  bow, 
or  with  an  arrow.      Cowell,  edit.    1727.     See  OTaitg. 

£DbOlata  terraC,  In  the  opinion  of  fome,  contains 
half  an  acre  of  land,  others  but  half  a  perch.  Cowelly 
edit.   1727. 

€)bUCnttOnS  (Obventiones)  Offerings.  2  In/i.  f.  66 r. 
Alio  len  s,  revenue,  properly  of  fpiritual  livings.  Stat. 
12  Car.  2.  cap.  11.      See  ;2D(fenngS. 

^Dctali'O,  Is,  according  to  Spelman,  taken  for  an  im- 
pediment;  it  figi.ifiesalfo  a  tribute,  which  the  lord  im- 
pofed  on  his  vaffals  or  tenants.      Cowell,  edit.    1727. 

dDrraCouati,  Signifies  to  be  charged  or  loaded  with 
paymenf^.  Non  propter  hoc  occafionentur  coram  Domino 
Rege  &  Julliciarits.  Stat.  Ed.  2.  Anno  21.  So  in  Fleta^ 
Ita  quod  ipfi  vigilatores  non  occafionentur.  Lib.  1  cap  24 
par.  7. 

£DtrationeS!,  Are  affarts,  whereof  Manwood  fpeaks 
at  large  ;  tue  word  is  derived  ab  occando,  i.  e.  harrowing 
or  breaking  clods.  See  Spelman's  Glofary,  verbo  £j/ar- 
tum.  Ejfarta  vulgo  dicuntur  qua  apud  IfiJorum  occationes 
nuncupantur.     Lib.  Niger  Scacc.  par.  i.  cap.  13. 

^CCtlJpant.  If  tenant  for  term  of  another's  life  dies 
leaving  cejiui  que  vie  ;  he  who  firft  enters  (hall  hold  the 
land  during  that  other  man's  life,  and  he  is  in  law  called 
an  occupant,  becaufe  his  title  is  by  his  firft  occupation  ;  and 
fo,  if  tenant  for  his  own  life,  grant  over  his  eftate  to 
another,  if  the  grantee  die?,  there  (hall  be  an  occupant. 
Co.  on  Litt.  cap.  6.  feft.  56.  <jW  Bulftrode's  Rep.  2  par! 
fol.  II,    12. 

If  a  man  leafes  to  J.  S.  for  life,  and  J.  5.  dies,  the  land 
returns  to  the  leffor,  becaufe  the  life  being  fpent  for  which 
the  lar.d  was  granted,  it  muft  neceffarily  come  back  to 
the  old  proprietor  ;  but  if  the  leafe  had  been  made  to 
J.  S.  during  rhe  life  of  A.  and  the  leffee  had  died,  lea- 
ving ceJlui  que  vie,  or  if  in  the  former  cafe  J.  S.  had 
granted  over  his  eftate  to  B.  and  B.  had  died  ;  in  thefe 
cafes  he  that  fiift  took  poffeffion  of  the  land  was  law- 
fully the  tenant,  for  the  reverfioner  could  not  claim  in 
either  cafe,  becaufe  he  had  parted  with  it  during  the  life 
of  A.  in  one  cafe,  and  of  J.  S.  in  the  other  ;  and  J.  S. 
cannot  have  any  right,  for  that  were  to  afl  contrary'  to 
his  own  grant,  and  to  claim  an  intereft  which  he  had 
transferred  to  another  ;  and  the  tenant  pur  outer  vie  be- 
ing dead,  his  defcendants  could  not  claim  it,  becaufe 
they  were  not  comprehended  in  the  words  of  the  feudal 
donation  ;  and  therefore  the  firft  occupant  muft  be  the 
rightful  tenant,  fince  this,  like  all  other  things  which 
are  dereli£J,  and  without  any  owner,  belongs  to  the  firft 
occupier  or  poffcffor.     Co.  Lit.  41.  ^.     Cro.  Eliz.  182. 

The  law  of  occupancy  is  founded  upon  the  law  of  na- 
ture, viz.  ^lod  terra  man  ens  vacua  occupanti  conceditur. 
So  as,  upon  the  firft  coming  of  the  inhabitants  to  a  new 
country,  he  that  firft  enters  upon  fuch  part  of  it,  and 
manures  it,  gains  the  property  (as  is  now  ufed  in  ^Corn- 
wall, 13 c.  by  the  laws  of  the  Stannaries)  ;  fo  that  it  is  the 
aftual  poffefTion  and  manurance  of  t)ie  land,  w  hich  was 
the  firft  caufe  of  occufancy,  and  conftquently  is  to  be 
gained  by  aflual  entry.     Sid.  2^7.  Geary  v.  Bearcroft. 

The 
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The  true  ground  of  occupancy  is,  that  anciently  all 
trials  of  titles  were  by  real  anions,  and  therefore  he  that 
had  the  freehold  was  one  to  whom  the  law  had  a  fpecial 
regard.  The  ancient  law  for  rhanv  refpedls  did  not  allow 
leafes  for  above  40  years,  till  21  Hen.  8.  15.  And  an- 
other thing  was,  there  was  reafon  too,  that  not  only  he 
that  had  right  paramount  might  know  how  to  try  his 
adlion,  but  thdt  the  lord  might  know  how  to  avow  for 
his  fervices  (which  were  confiderable  things  formerly)  j  he 
ought  to  know  who  was  his  tenant,  and  therefore  the 
law  provided  there  fliould  be  a  perfon  on  whom  he  (hould 
avow ;  per  Bridgman  Ch.  J.  Cart.  65.  in  the  cafe  of 
Geary  v,  Bcarcroft. 

The  fubjedl  and  objefl  of  the  occupant  are  only  fuch 
things  as  are  capable  of  occupancy,  and  not  the  freehold 
at  all ;  into  which  he  neither  doth  nor  can  enter  ;  but 
the  law  cafts  the  freehold  immediately  upon  him  that 
hath  made  himfelf  occupant  of  the  land,  or  other  real 
thing  whereof  he  is  occupant,  that  there  may  be  a  te- 
nant to  the  pracipe  ;  per  Vaughan  Ch.  J.  Hill.  19  ^  20 
Car.  2.  in  the  cafe  of  Holden  v.  Smallbrooke. 

If  tenant  by  curtefy  grants  his  eftate  to  another  and 
his  heirs,  and  grantee  dies,  his  heir  (hall  be  a  fpecial  oc- 
cupant of  this  eftate  ;  27  JJf.  31.  admitted,  that  the 
grant  over  was  fo  ;  for  it  is  admitted  that  the  heir  of 
the  grantee  (hall  have  the  land.  2  Rol.  Abr.  151.  There 
fliall  be  no  occupant  of  an  eftate  of  tenant  by  the  cur- 
tefy or  dower,  which  are  eftates  created  by  law.  Cro. 
Ellz.  58. 

Tenant  pur  outer  vie  makes  leafe  for  years  to  com- 
mence from  his  death  ;  a  ftranger  enters ;  though  the 
flranger  is  occupant  of  the  freehold,  yet  leflee  for  years 
fliall  enter  upon  him,  and  the  leafe  (hall  bind  the  occu- 
pant;  agreed.  Lev.  201.  in  the  cafe  of  Geary  v.  Bear- 
iroft. 

So  if  tenant  pur  outer  vie  leafes  for  years,  in  truft  for 
himfelf  for  life,  and  after  in  truft  for  his  wife  for  her  life; 
and  the  lefTee  for  years  actually  enters,  but  permits  the 
baron  to  enjoy  it,  who  dies,  and  then  the  feme  enters ;  the 
feme  (hall  be  occupant,  and  not  the  leflee  for  years.  And 
fo  a  judgment  given  in  C.  B.  contrary  to  the  opinion 
of  Bridgman  Ch.  J.  was  affirmed  per  three  juftices,  ab- 
fente  Keyling  Ch.  J.     Lev.  202.   Geary  v.   Bearcroft. 

The  cuftom  of  a  manor  was,  that  every  cuftomary  co- 
pyhold of  that  manor  might  be  granted  to  three  perfons, 
habendum  to  ihtm  fuccejjive  Jicut  nominantur,  iff  non  aUter. 
A  furrender  was  made  to  'J.  S.  and  his  alTigns  for  his 
own  life,  and  the  lives  of  two  others.  Powel  J.  feem'd 
to  incline  that  if  J.  S.  had  become  bankrupt,  and  the 
eftate  afligned,  and  the  affignee  had  died,  living  the  copy- 
holder; the  lord  (hould  immediately  have  the  land ;  and 
Powis  J.  thought  that  upon  the  death  of  the  copyholder 
the  eftate  of  aflignee  would  determine,  tho'  the  cejhci  que 
vies  were  living.  But  it  was  agreed,  that  if  the  grant  had 
been  to  J.  S.  for  the  lives  of  B.  C.  and  D.  and  J.  S. 
had  died,  the  lord  (hould  have  the  land  again,  tho'  againft 
his  own  limitation,  becaufe  there  can  be  no  occupant  of 
a  copyhold  eftate  without  a  fpecial  cuftom  ;  and  this  would 
be  no  inifchief,  the  failure  being  on  the  (ide  of  the  grantee 
only.  6  Mod.  63,  68.  Mich.  2  Arm.  B.  R.  Smartle  v. 
Penhallow.      See    16  Vin.   Abr.    tit.    Occupant;    and    fee 

=lltfC'Cttatc. 

^Dcciipation,  (Occupatio,)  Signifies  the  putting  a  man 
out  of  his  freehold  in  time  of  war,  and  is  all  one  with 
dijfeijln  in  time  of  peace,  faving  that  it  is  not  fo  dan- 
gerous. Co.  on  Litt.  fol.  ii^<^.  Alfo  ufe  or  tenure.  So 
we  fay,  fuch  land  is  in  the  tenure  or  occupation  of  fuch 
a  man,  that  is,  in  his  pofTeffion.  See  SEccrC^tCttatlt. 
Alfo  trade  o^  occupation.,  12  Car.  2.  cap.  18.  But  occu- 
pations in  the  ftat.  De  Bigamis,  cap.  4.  are  taken  for  ufur- 
pations  upon  the  King,  and  is  when  one  ufurps  upon  the 
King,  by  ufing  liberties  which  he  ought  not.  And  as 
an  unjuft  entry  upon  the  King  into  lands  or  tenements,  is 
an  intrufjon,  fo  an  unlawful  ufing  of  franchifes  is  an  ufur- 
pation.  But  occupations  in  a  larger  fenfe,  are  taken  for 
•purpreftures,  intrufions  and  ufurpations.  See  2  Injh 
fol.  273. 

iiDctlipalJIt,  Is  a  writ  that  lieth  for  him  which  is 
ejected  out  of  land  or  tenement  in  times  of  war,  as  a  writ 
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of  novel  dljfi'ifin  lies  for  one  ejetled  in  time  of  peace, 
Ingham,  Jeit.    Brief  de  Novel  Diffeifin. 

^JCtflUC,  (O^ava,)  The  eighth  day  following fome  pe- 
culiar feafts.     See  Clta?. 

;©Cia  $  atia,  Is  an  old  writ  mentioned  in  the  ftatute 
of  JVeJlminJicr  I.  rnaile  3  Ediv.  I.  cap.  I  r.  And  it  waj 
dire£led  to  the  nieriPr  to  inquire,  whether  a  man  com- 
mitted to  prifon  upon  fuf^)icioa  of  murder,  be  committed 
upon  juft  caufe  of  fufpicion,  or  only  upon  malice.  Rt. 
gijler,  fol.  133.  Brail w,  lib.  3.  part  2.  cap.  20.  And  i 
if  upon  inquifuion  it  were  found,  that  he  was  not  guilty, 
then  there  came  another  writ  to  the  (heriff  to  bail  him. 
But  now  that  courfe  is  taken  away  by  the  ftatute  of  28 
Edw.  3.  cap.  9.  as  appears  in  Staundford  PI.  Cor.  ftl.  77. 
and  Co.  lib.  9.  fol.  56.  and  Spelman,  verbo  Atia.  Alia 
was  anciently  written  hatia,  or  halja,  for  hate,  from  the 
Saxon  hatian,  to  wax  hot,  to  rage,  alfo  to  hate;  not 
atia,  quia  malitia  efi  acida,  as  Sir  Edward  Coke  has  it  in 
his  9  Rep.  fol.  506.  and  in  2  Injl.  jol.  42.  See  Sptlm. 
on  Atia. 

£D0COnOtttt CU?.  This  word  was  ufed  for  the  executor' 
of  a  laft  will  and  teftament,  as  li'.e  perfon  who  bad  the 
ceconomy  or  fiJiici.T'y  difpofal  of  the  goods  of  the  party  de- 

ceafed Per  tejlamentum  fuum  conjlituerat ut  oeco- 

nomicus  illius  dorninus  Georgius  Winter  teflamentum  fuuta 
violavit.  Hlft.  Dunelm.  apud  Whartoni  Angl.  Sacr. 
part.  I.  pag.  784.  See  CltfCCOmtUi.  Sometimes  the 
word  is  taken  for  an  advocate  or  defender;  is,  fummui 
fecularium  oeconomus,  bf  proteilor  ecclefia.  Mat.  Paiif 
anno  1245. 

£DffcntC,  (DeliHum,)  Is  an  aft  committed  againft  j 
law,  or  omitted  where  the  law  requires  it,  and  punifh- 
able  by  it.  IVcJlm.  Symb.  And  all  offences  are  capital 
or  not  fo  ;  capital,  thofe  for  which  the  offender  (hall  lof- 
his  life:  And  not  capital,  where  an  offender  may  forfei 
his  lands  and  goods,  be  fined  or  fu(Fer  corporal  puni(h 
ment,  or  both  ;  but  not  lofs  of  life.  H.  P.  C.  2,  126 
134.  Capital  offences  are  comprehended  under  hie 
treafon,  petit  treafon,  and  felony  :  Offences  not  capit: 
include  the  remaining  part  of  the  pleas  of  the  Crown,  an 
come  under  the  title  of  Mifdemeanors.  An  offence  ma 
be  greater  or  lefs,  according  to  the  place  wherein  it 
done.  Finch  25.  But  the  offence  will  be  in  equal  de 
gree  in  them,  who  are  equally  tainted  with  it;  and  thoi 
that  aft  and  confent  thereto  are  alike  offenders.  5  Rtj 
80. 

^ffettngSf.  Oblations  and  offerings  feem  to  be  on 
and  the  fame  thing,  and  are  in  a  fenfe  fomething  of  tt 
nature  of  tithes  being  offered  to  God  and  his  church, 
things  real  or  perfonal.  Offerings  are  reckoned  among 
perfonal  tithes,  and  as  fuch  come  by  labour  and  induftn 
are  paid  by  fervants  and  others  once  a  year  to  the  par(o 
or  vicar,  according  to  the  cuftom  of  the  place ;  or  the 
are  to  be  paid  in  the  place  where  the  party  dwells, 
fuch  four  offei  ing-days,  as  before  the  ftatute  2  £!f  3  Ed. 
cap.  13.  within  the  fpace  of  four  years  then  laft  paft  ha 
been  ufed  for  the  payment  thereof,  and  in  default  thereel 
Co.  3.  Abridg.  Cafes  159.  In  London,  offerings  are 
groat  a  houfe.  They  are,  by  the  law  now  in  force,  to  I 
paid  as  formerly  they  have  been.  See  ftat.  32  Hen,  8.  ; 
27  Hen.  8.  20.  2  £3"  3  Ed.  6.  13.  and  Co.  11. 
They  properly  belong  to  the  parfon  or  vicar  of  tb< 
church  where  they  are  made  ;  of  thefe  fome  were  free  an 
voluntary,  oihers  by  cuftom  certain  and  obligator 
They  were  anciently  due  to  the  parfon  of  the  pari(h  ths 
officiated  at  the  mother  church,  or  chapels  that  had  (K 
rochial  rights  ;  but  if  they  were  paid  to  other  chapels  th< 
had  not  any  parochial  rights,  the  chaplains  thereof  wei 
accountable  for  the  fame  to  the  parfon  of  the  motbei 
church,  Lindw.  C.  de  oblation,  iff  cap.  ^'ia  quidam.  Sue 
offerings  as  at  thi?  day  are  due  to  the  parfon  or  vicar : 
facraments,  marriages,  burials,  or  churching  of  womei 
are  only  fuch  as  were  confirmed  by  the  ftatute  of  2  Ed.^ 
c.  13.  and  payable  by  tne  laws  and  cuftoms  of  this  realfl 
before  the  nuk  ni:  of  the  faid  ftatute,  and  are  recoveral 
only  in  the  ecdefiailical  court.      Gociolpb.  Rep.  \lb,  42J 

Stat.  32  Hen.  8.  cap.  7.  fe£l.  2,  inforccs  the  payme 
of  offerings  accorUing  to  the  cuftom  and  places  where  th 
grow  due.  \ 
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By  flat.  2  fcf  3  £</.  6.  cap.  13.  fsSi.  10.  All  perfons 
hich  by  the  laws  of  this  realm  ought  to  pay  their  of- 
rings,  (hall  yearly  pay  to  the  parfon,  vicar,  proprietary, 
their  deputies,  or  farmers  of  the  panfties  where  they 
veil,  at  fuch  four  offering  days  as  heretofore  within  the 
ice  of  four  years  laft  pad  hath  been  accuftomed,  and 
default  thereof  (hall  pay  for  their  faid  offerings  at  Eajier 
llowing. 

The  four  offering-days  are  Chrijimai^  Eajier,  Wh'it- 
ntide,  and  the  feaft  of  the  dedication  of  the  parifb- 
iunh.     Gitf.  739. 

^DffertO^UlTtt,  a  piece  of  filk  or  fine  linen,  to  receive 
id  wrap  up  the  offerings,  or  occafional  oblations  in  the 
lurch.  Hence  in  the  ftatutes  of  the  church  of  St.  Paul 
London,  it  was  ordained,  Ut  facrijta  curet  quod  corpo- 
lia,  palla,  veflimenta,  <.ffertoria  isf  ahjierforia  munda  fint 
te£ia  (sf  nitida.  Staiut.  Eccl,  S.  Pauli.  Lend.  MS. 
1.  iq.h.     Cowell,  edit.  1727. 

^fifite,  (OficiumJ  Signifies  that  funftion  by  virtue 
hereof  a  man  hath  fome  employment  in  the  affairs  of 
other,  as  of  the  King,  or  of  another  perfon.  Cowell. 
It  is  faul,  that  the  word  officium  principally  implies  a 
ty,  and  the  next  place  the  charge  of  fuch  duty;  and 
at  it  is  a  rule,  that  where  one  man  hath  to  do  with 
other's  affairs  agaiiift  his  will,  and  without  his  leave, 
at  this  is  an  office,  and  he  who  is  in  it  is  an  officer. 
nth.  478. 

Theie  IS  a  diffeience  between  an  office  and  an  employ- 
;nt,  every  office  being  an  employment ;  but  there  are 
i;'l  'vments  Wi.ich  do  not  come  under  the  denomination 
offices;  fuch  as  an  agreement  to  make  hay,  plough 
id,  herd  a  flock,  ^c.  which  differ  widely  from  that  of 
ward  of  a  manor,  i^c.  2  Sid.  142. 
By  the  ancient  Common  law,  officers  ought  to  be  ho- 
ft  men,  legal  and  fage,  (^  qui  melius  fciat  i^  pojjit  officio 
'  intendere ;  and  this,  fays  my  Lord  Coke,  was  the  policy 
prudent  antiquity,  that  officers  did  ever  give  grace  to 
;  place,  and  not  the  place  only  to  grace  the  officer. 
InJ}.  32,  456. 

Officers  are  diftinguiflied  into  civil  and  military,  ac- 
rding  to   the  nature  of  their  feveral  trufts.      Carth. 

9- 

Offices  are  diflinguifhed  into  thofe  which  are  of  a  pub- 
k,  and  thofe  which  are  of  a  private  nature;  and  herein 
is  faid,  that  every  man  is  a  publick  officer,  who  hath 
V  duty  concerning  the  publick  ;  and  he  is  not  the  lefs 
publick  officer,  where  his  authority  is  confined  to  nar- 
w  limits ;  becaufe  it  is  the  dirty  of  his  office,  and  the 
ture  of  that  duty,  which  makes  him  a  publick  officer, 
d  not  the  extent  of  his  authority.  Carth.  479. 
It  hath  been  held,  that  the.  commiffioners  for  purging 
rporations  could  not  take  notice  of  or  remove  an  at- 
rney  of  a  court,  it  not  being  a  publick  office  in  which 
e  government  was  cncerned.  i  Sid.  94,  152.  1  Lev. 
;.  I  Keh.  349-  Raym.  94.  Hurji's  cafe. 
It  hath  been  doubted,  whether  the  cenfor  of  the  college 

■  ph)ficia.ns,  be  fuch  an  officer  as  is  compellable  to  take 
e  oaths  prefcribed  by  the  ftatute  25  Car.  2.  it  being 
rged,  that  the  overfight  and  infpedion  of  medicines  was 
'  a  private  nature;  and  that  no  offices  were  within  the 
itent  of  that  ftatute,  but  fuch  as  related  to  the  revenue, 

■  to  the  confervation  of  the  peace  ;  and  that  particular 
Jwers  created  for  particular  purpofes  were  not  within 
ut  ftatute.  5  Mod.  431.  Carth.  478.  T'he  King  v. 
v.  Burnell. 

Alfo  offices  are  diftinguiflied  into  ancient  offices,  and 
wfe  which  are  of  a  new  creation ;  and  herein  it  is  ob- 
:rvable,  that  conftant  ufage  hath  not  only  fan£lified  the 
rft  eflablittment  of  fuch  ancient  offices  as  have  exifted 
ime  out  of  mind,  but  alfo  hath  prefcribed  and  fettled  the 
lanner  in  which  they  have  and  are  to  continue  to  exifl, 
1  what  manner  to  be  exercifed,  how  to  be  difpofed,  l^c. 

Co.  97.  Cro.  Eliz.  636.  2  ML  Abr.  182.  Cro. 
^ar.  513.      1  Show.  436. 

There  is  alfo  another  diftin£tion  of  offices  into  fuch  as 
re  judicial,  and  fuch  as  are  miniflerial  offices  only  ;  the 
rft,  relating  to  the  adminiftration  of  juftice,  or  the  aftual 
xercife  thereof,  muft  be  executed  by  perfons  of  fufficient 
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capacity,  and  by  the  perfons  themfelves  to  whom  they  are 
granted  ;  and  herein  alfo  ancient  ufage  and  cuftom  muft 
govern,      i  Jon.  109.     Dav.  35.     9  Co.  97. 

1.  ff^e  hath  a  right  to  create  and  grant  or  ajfign  an  rffice\ 
and  of  one  ffice  being  incident  to  another. 

2.  Of  the  offence  of  buying  and  felling  an  office,  and  ivhat 
offices  are  prohibited  to  be  thus  difpofed  of. 

3.  IVhat  remedies  a  perfon  having  a  right  to  an  cffice  mujl 
purfue,  to  be  let  into  the  enjoyment  of  it,  and  how  a  dijlur- 
bance  is  punifhable. 

4.  Of  the  forfeiture  of  an  office  ;  and  where  for  cor- 
ruption, bribery,  extortion,  and  opprrffive  proceedings,  cjffiers 
are  punifhable. 

I .  Who  hath  a  right  to  create  and  grant  or  offign  an  office ; 
and  of  one  office  being  incident  to  another. 

The  King  is  the  univerfal  officer  and  difpofer  of  juflice 
within  this  realm,  from  whom  all  others  ate  faid  to  be 
derived  ;  but  yet  he  cannot  create  a  new  office  inc'  nfiftent 
with  our  conflitution,  or  prejudicial  to  the  fubjefl.  12 
Co.  116.      I  Roll  Rep.  206.     Carth   478. 

There  are  three  things,  fays  my  Lord  Coke,  which 
have  fair  pretences,  yet  are  mifchievous ;  ift,  new  courts; 
2d,  new  offices ;  3d,  new  corporations  for  trade ;  and 
as  to  new  offices,  either  in  courts  or  out  of  them,  thcfe, 
he  fays,  cannot  be  ere£led  without  aft  of  parlament  ;  for 
that  under  the  pretence -of  common  good,  they  are  exer- 
cifed to  the  intolerable  grievance  of  the  fubje£l.  2  Infl. 
540. 

An  office  granted  by  letters  patent  for  the  fole  making 
of  all  bills,  informations  and  letters  milfive  in  the  council 
of  York,  was  held  unreafonable  and  void,  i  Jon.  231. 
Mounfon  v.  Lyfier. 

One  Chute  petitioned  the  King  to  ere£t  a  new  office 
for  reaiftring  all  ftrangers  within  the  realm,  except  mer- 
chant ftrangers,  and  to  grant  the  faid  office  to  the  peti- 
tioner with  or  withou>  a  fee;  and  it  was  refolved  by  all 
the  judges  at  Serjeants  Inn,  that  the  ereftion  of  fuch  new 
offices  for  the  benefit  of  a  private  perfon,  was  againft  all 
law  of  what  nature  foever.  i  Co.  1 16.  and  feveral  cafes 
there  cited  to  this  purpofe. 

King  Ed.  4,  by  his  letters  patent  bearing  dare  loth  of 
OStober  anno  15.  of  his  reign,  reciting.  That  wheie  there 
was  no  office  of  the  Chancellor  of  the  GariC'-,  and  that 
there  (hould  be  fuch  an  office  of  the  Chancellor  of  the 
Garter,  and  that  none  (hould  have  it  but  the  bifhop  of 
Salifbury  for  the  time  being,  we  will  and  ordain.  That 
Richard  Bauchamp,  now  bifhop  of  Salifbury,  (hould  have 
it  for  his  life,  and  after  his  deceafe,  thai  his  fiiccefTors 
(hould  have  it  for  ever ;  and  amongfl  divers  other  points 
it  was  refolved  unanimoufly,  that  this  grant  was  void  ; 
for  that  a  new  office  was  erefted,  and  it  was  not  defined 
what  jurifdiftion  or  authority  the  officer  fhould  have,  and 
therefore  for  the  uncertainty  it  was  void.  4  Inji.  200. 
Pafch.  6  Jac.  1.   Bifhop  cf  Salifbury  s  cafe.     Moor  808. 

s.  c. 

The  King  cannot  grant  to  any  perfon  to  hold  a  court 
of  equity,  the'  he  may  grant  tenere  placita;  for  the  dif- 
penfation  of  equity  is  a  fpecial  trufl  committed  to  the 
King,  and  not  by  him  to  be  intrufted  with  any  other, 
except  his  Chancellor.     Hob.  63. 

Where  ever  one  office  is  incident  to  another,  fuch  in- 
cident office  is  regularly  grantable  by  him  who  hath  the 
principal  office  ;  and  on  this  foundation  it  hath  been  held, 
that  the  King's  grant  of  the  office  of  county  clerk  was 
void,  it  being  infeparably  incident  to  the  office  of  (heiiff, 
and  could  not  by  any  law  or  contrivance  be  taken  away 
from  him.     4  Co.  32.  Mitton's  cafe. 

So  the  office  of  chamberlain  of  the  King's  Bench  prifon 
is  infeparably  incident  to  the  office  of  marfhal ;  and  there- 
fore a  grant  of  the  office  of  marfhal  with  a  refervation  of 
the  office  of  chamberlain  is  void,  i  Sali.  439.  Per  Holt 
Ch.  J.      I  Leon.  320,  321.  Like  point. 

So  it  hath  been  refolved,  that  the  office  of  Exigenter 
of  London  and  other  counties  in  England,  is  incident  to 
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the  office  of  Chief  Juftice  of  C.  B.  and  that  therefore  a 
grant  thereof  by  the  King,  tho'  in  the  vacancy  of  a 
Chief  Juftice,  is  null  and  void.  Dyer  175.  a.  pi.  25. 
1  And.  152.  and  fee  Show.  Par,  Ca.  Sir  Rowland  Hull's 
cafe. 

My  Lord  Coie  fays,  that  the  juftices  of  courts  did  ever 
appoint  their  clerks,  fome  of  which  after  by  prefcription 
grew  to  be  officers  in  their  courts;  and  this  right  which 
they  had  of  conftituting  their  own  officers,  is  further 
confirmed  to  them  by  JVeJlm.  2.  cap.  30.  the  reafons 
■whereof  are  twofold  ;  iff,  For  that  the  law  doth  ever 
appoint  thofe  that  have  the  greateft  knowledge  and  flcill, 
to  perform  that  which  is  to  be  done.  2dly,  The  officers 
and  clerks  are  but  to  enter,  inrol,  or  effect  that  which 
the  juftices  do  adjudge,  award  or  order;  the  infufHcient 
doing  whereof  maketh  the  proceeding  of  the  juftices  er- 
roneous, than  the  which  nothing  can  be  more  difhonour- 
able  and  grievous  to  the  juftices,  and  prejudicial  to  the 
party.     2  Injl.  425.     4  Mod.  173.  cited. 

2.  Of  the  offence  of  buying  and  felling  an  office,  and 
what  offices  are  prohibited  to  be  thus  difpofed  of. 

The  taking  of  giving  of  a  reward  for  offices  of  a 
publick  nature  is  faid  to  be  bribery  ;  and  furely,  fays 
Hawkins,  nothing  can  be  more  palpably  prejudicial  to 
the  good  of  the  publick,  than  to  have  places  cf  the 
higheft  concernment,  on  the  due  execution  whereof  the 
happinefs  of  both  King  and  people  doth  depend,  difpo- 
fed of  not  to  thofe  who  are  moft  able  to  execute  them, 
but  to  thofe  who  are  moft  able  to  pay  for  them  ;  nor 
can  any  thing  be  a  greater  difcouragement  to  induftry  and 
virtue,  than  to  fee  thofe  places  of  truft  and  honour, 
which  ought  to  be  the  rewards  of  thofe  who  by  their  in- 
duftry and  diligence  have  qualified  themfelves  fof  them, 
conferred  on  fuch  who  have  no  other  recommendation, 
but  that  of  being  the  higheft  bidders ;  neither  can  any 
thing  be  a  greater  temptation  to  officers  to  abufe  their 
power  by  bribery  and  extortion,  and  other  adfs  of  injuf- 
tice,  than  the  confideration  of  the  great  expences  they 
•were  at  In  gaining  their  places,  and  the  neceffity  of  fome- 
times  ftraining  a  point  to  make  their  bargain  anfwer  their 
expeflations.  2  /«/?.  148.  r  Hawk.  P.  C.  j68 — 9. 
It  is  faid  to  be  malum  in  fe,  and  indiflable  at  Common 
law.     Noy  102.     Moor  781. 

For  which  reafons,  among  many  others,  it  is  exprcfsly 
etiafled  by  12  Ric.  t.  Cap.i.  That  the  chancellor,  trea- 
furer,  keeper  of  the  Privy  feal,  fteward  of  the  King's 
houfe,  the  King's  chamberlain,  clerk  of  the  rolls  of  the 
juftices  of  the  one  bench  and  of  the  other,  barons  of  the 
Exchequer,  and  all  other  that  fhall  be  called  to  ordain, 
name  or  make  juftices  of  the  peace,  (herifFs,  efcheators, 
cuftomers,  comptrollers,  or  any  other  officer  or  minifter 
of  the  King,  fhall  be  firmly  fworn  that  they  {hall  not 
ordain,  narne  or  make  any  of  the  above-mentioned  offi- 
cers for  any  gift  or  brokage,  favour  or  afFecftion  ;  nor 
that  none  that  fueth  by  himfelf,  or  by  others,  privily  or 
openly,  to  be  in  any  manner  of  office,  (hall  be  put  in 
the  fame  office,  or  in  any  other,  but  that  they  make  all 
fuch  officers  and  minifters  of  the  beft  and  moft  lawful 
men,  and  fufficient  to  their  eftimatiori  and  Knowledge. 

And  by  the  4  H.  4.  cap.  5.  it  is  enadled.  That  no 
(heriff  (hall  let  his  ba^^iwick  to  farm  to  any  man  for  the 
time  he  occupieth  fuch  office. 

But  the  principal  ftatute  relating  to  this  matter  is'  the 
5  W  6   frf.  6.  cap.  16.    which  is  verbatim  as    follows, 

SeSi.  I.  For  avoiding  of  corruption  which  may  here- 
after happen  to  be  in  the  officers  and  minifters  in  thofe 
courts,  places  or  rooms,  wherein  there  is  requifite  to  be 
had  the  true  adminifttatton  of  juftice,  or  ferviccs  of 
truft,  and  to  the  intent- that  perfons  worthy  and  meet  to 
bs  advanced  to  the  place  where  juftice  is  to  be  miniftred, 
or  any  fervice  of  truft  executed,  fliall  hereafter  be  pre- 
ferred to  the  fame,  and  no  other  ; 

Sen.  2.  "  Be  it  therefore  enacted.  That  if  any  per- 

fon  or  perfons  at  any  time  hereafter  bargain  or  fell  any 

\iK,       office  or  offices,  or    deputation   of  any  office  or   offices, 

or  any  part  or  parcel  of  any  of  them,  or  receive,  have 
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or  take  any  money,  fee,  rewrard  or  anv  other  profit,  di. 
reaiy  or  indireftly,  or  take  any  promiVe,  agreement'  co- 
venant,  bond  or  any  afl'urance  to  receive  or  have  any 
money,  fee,  reward  or  other  profit,  direflly  or  inditea. 
ly,  for  any  office  or  offices,  or  for  the  deputation  of  an> 
office  or  offices,  or  any  part  of  any  of  them  ;  or  to  th« 
intent  that  any  perfon  fliould  have,  exercife  or  enjoy  anj 
office  or  offices,  or  the  deputation  of  any  office  or  offices 
or  any  part  of  any  of  them,  which  office  or  offices,  oi 
any  part  or  parcel  of  them,  fliall  in  any  wife  touch  01 
concern  the  adminiftration  or  execution  of  juftice,  or  the 
receipt,  controlment  or  payment  of  any  the  King's 
Highnefs's  treafure,  money,  rent,  revenue,  account,  aul- 
neage,  auditorftiip,  or  furveying  of  any  of  the  King'. 
Majefty's  honours,  caftles,  manors,  lands,  tenements" 
woods  or  hereditaments,  or  any  of  the  King's  Majefty': 
cuftoms,  or  any  adminiftration,  or  neceftary  attendano 
to  be  had,  done  or  executed  in  any  of  his  Majefty's  cuf 
torn  houfe  or  houfes,  or  the  keeping  of  any  of  the  King'; 
Majefty's  towns,  caftles  or  fortrefles,  being  ufed,  occu 
pied  or  appointed  for  a  place  of  ftrength  and  defence;  0 
which  (hall  concern  or  touch  any  clerkfliip  to  be  occu 
pied  in  ariy  manner  of  court  of  record  wherein  juftxe  i 
to  be  miniftred  ;  that  then  all  and  every  fuch  perfon  am 
perfons,  that  (hall  fo  bargain  or  fell  any  of  the  faid  of 
fice  or  offices,  deputation  or  deputations,  or  that  &al 
take  any  money,  fee,  reward  or  profit,  for  any  of  th 
faid  office  or  offices,  deputation  or  deputations,  of  an 
of  the  faid  offices,  or  any  part  of  any  cf  them,  or  (ha 
take  any  promife,  covenant,  bond  or  alTurance  for  an 
money,  reward  or  profit,  to  be  given  for  any  of  the  fai 
office  or  offices,  or  any  part  of  any  of  them,  (hall  m 
only  lofe  and  forfeit  all  his  and  their  right,  intereft  an 
eftate,  which  fuch  perfon  or  perfons  fhall  then  have  of,  in  c 
to  any  of  the  faid  office  or  offices,  deputation  or  deputation, 
or  any  part  of  any  of  them,  or  of,  in  or  to  the  gift  or  nc 
mination  of  any  the  faid  office  or  offices,  deputation  c 
deputations,  for  the  which  office  or  offices,  or  for  the  di 
putation  or  deputations  of  which  office  or  offices,  or  fc 
any  part  of  any  of  them,  any  fuch  perfon  or  perfoi 
fliall  fo  make  any  bargain  or  fale,  or  take  or  receive  ai 
fum  of  money,  fee,  reward  or  profit,  or  any  promif 
covenant,  bond  or  afTurance  to  have  or  receive  any  ri 
ward,  money  or  profit;  but  alfo  that  all  and  every  fuc 
perfon  or  perfons,  that  (hall  give  or  pay  any  fum  1 
money,  reward  or  fee,  or  (hall  make  any  promife,  agrei 
ment,  bond  or  afliirance  for  any  of  the  faid  offices,  ( 
for  the  deputation  or  deputations  of  any  of  the  faid  offii 
or  offices,  or  any  part  of  any  of  them,  fliall  immediatel; 
by  and  upon  the  fame  fee,  money  or  reward  given  ( 
paid,  or  upon  any  fuch  promife,  covenant,  bond  c 
agreement  had  or  made  for  any  fee,  fum  of  money  ( 
reward,  to  be  paid  as  is  aforefaid,  be  adjudged  a  difable 
perfon  in  the  law  to  all  intents  and  purpofes  to  have,  oc 
cupy  and  enjoy  the  faid  office  or  offices,  deputation  ord( 
putations,  or  any  part  of  any  of  them,  for  the  whic 
fuch  perfon  or  perfons  (hall  fo  give  or  pay  any  fum  < 
money,  fee  or  reward,  or  make  any  promife,  covenanf 
bond  or  other  afTurance  to  give  or  pay  any  fom  i 
money,  fee  or  reward. 

Sea.  3.  "  It  is  further  enafled,  That  all  and  eWr 
fuch  bargains,  fales,  promifes,  bonds,  agreements,  cove 
nants  and  kflurances,  as  before  fpecified,  fhall  bevpidti 
atid  again-ft  him  and  them,  by  whom  any  fuch  bargai*; 
fale,  bond,  promife,  covenant  or  afTurance  fliall  be  Jia 
or  made. 

Sea.  4.  "  Provided  always,  That  this  afl,  or  any  (liin 
therein  contained,  fliall  not  in  any  wife  extend  to  an 
office  or  offices,  whereof  any  perfon  or  perfons  is  or  (ha 
be  feifed  of  any  eftate  of  inheritance  ;  nor  to  any  offic 
of  parkerfhip,  or  of  the  keeping  of  any  park-houfe,  iiiS 
nor,  garden,  chafe  or  foreft,  or  to  any  of  them  ;  an 
thing  in  this  aft  heretofore  mentioned  to  the  contrai 
thereof  in  any  wife  notwithftanding. 

Sea.  5.  "  Provided  alfo.  That  if  any  perfon  or  pe. 
fons  do  hereafter  offend  in  any  thing  contrary  to  the  ti 
nor  and  eiFeft  of  this  a£f,  yet  that  notwithftanding  a 
judgments  given,  and  all  other  a£l  or  adfs,  executed  > 
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one,  by  any  fuch  perfon  or  perfons  focfFending  by  authori- 
.1  or  colour  of  the  office  or  deputation,  which  ought  to  be 
jifeited,  or  not  occupied,  or  not  enjoyed,  by  the  perfon 
)  oflFenJng  as  is  aforefaid,  after  the  faid  offence  fo  by 
jch  perfon  committed  or  done,  and  before  fuch  perfon 
)  offending  for  the  fame  ofteoce  be  removed  from  the 
xercife,  adminirtration  and  occupation  of  the  faid  office 
r  deputation,  (hail  be  and  remain  good  and  fufKcient  in 
iw  to  all  intents,  conftruftions  and  purpofes,  in  fuch 
Jce  manner  and  form  as  the  fame  (hould  or  ought  to 
ave  remained  and  been,  if  this  adl  had  never  been  had 
r  made. 

"  Provided  alfo,  That  this  adt  fhall  not  extend  to  be 
rejudicia!  or  hurtful  to  any  of  the  chief  juftices  of  the 
IiHi's  courts,  commonly  called  the  King's  Bench  or 
'ommon  Pleas,  or  to  any  of  the  juftices  of  ajlife  that 
ow  be,  or  he.-eafter  (hill  be  ;  but  that  they  and  every 
f  them  may  do  in  ev£ry  behalf,  touching  or  concerning 
ny  office  or  offices  to  be  given  or  granted  by  them,  or 
!\y  ot  them,  as  they  or  any  of  them  might  have  done 
jfore  tiiC  making  of  this  a£l  ;  any  thing  above- men- 
oned  to  the  contrary  in  any  wife  nothwithftanding." 

In  the  conftruflion  of  the  lafl  mentioned  flatute  the 
illowma  opinions  have  been  hoiden, 

1.  That  the  office  of  chancellor,  regifter  and  com- 
liif^ry  in  ecclefiaftial  courts  are  within  the  meaning  of 
le  flitute,  inafmuch  a«  thofe  courts  do  not  only  detcr- 
jne  matters  which  are  brought  before  them  pro  falute 
limte,  but  alfo  nave  the  decifion  of  difputes  concerning 
le  lav*'lulnefs  of  matrimony,  and  legitimation  of  children, 
hich  t.'uch  the  inheritance  of  the  fubject ;  and  alfo  hold 
ea  of  legacies  and  tithes,  ii(.  in  which  refpefls  they 
e  courts  of  j  ftice.  Cri.  Jac.  2(j().  3/"/?.  148.  12 
0.  78       Salk.  468.      3  L*v.  287.      2Fent.  187,    267. 

2.  It  hath  been  adjudaed,  that  offices  in  fee  are  out  of 
«  (latute;  for  if  the  King  be  feifed  in  fee  of  a  baili- 
ick,  and  he  demife  the  fame  to  y/.  who  demifes  to  B. 
ndring  the  demile  to  B.  is  not  within  the  flatute  ;  for 
fices  in  fee  being  excepted  out  of  the  ftatute,  under 
afes  of  fuch  offices  are  alfo  excepted  inclufively.  2  Lev. 
J  I.  EUis  ver.  Ruddle. 

3.  It  hath  been  refolved,  that  the  place  of  cofferer  is 
ifhin  thu  ftatute,  and  a  perfon  having  once  purchafed 
is  place  is  for  ever  difabled  to  enjoy  the  fame  ;  and 
at  the  King  is  bound  by  this  ftatute.  3  Bu//i.  91.  Sir 
rthur  Ingram's  cafe.  Co.  Lit.  234.  S.  C.  and  there 
id,  that  the  King  could  not  difpenfe  with  this  ftatute 
I  any  :on  ohjiante.     Cro.  Jac.  385.  S.  C.  cited. 

4.  It  hath  been  agreed,  that  the  faleof  a  bailiwick  of 
hundred  is  not  within  the  ftatute,  for  fuch  an  office 
)th  not  concern  the  adminiftration  of  juftice,  nor  is  it 
I  office  of  truft.  4  Leon.  33.  G^dkli's  cafe.  4  Mod. 
23.  S.  C.  cited. 

5.  If  //.  being  furveyor  of  the  cuftoms,  agrees  with 
!.  that  B.  (hali  be  his  deputy,  and  that  in  confideration 
lereof  B.  fhali  pay  /t.  600 /.  and  100/.  annually;   and 

is  further  agreed,  that  A.  will  furrender  his  patent, 
nd  procure  a  new  &oe  i-n  the  names  o(  A.  and  B.  which  is 
one  accordingly,  and  B.  gives  J.  a  bond  foi  perfor- 
nance  of  the  whole  agreement  ;  the  bond  is  void,  as  be- 
ng  within  this  ftatute  ;  for  though  part  of  the  condition, 
ach  as  procuring  a  new  patent,  i^e.  may  not  bs  void 
within  the  ftatute,  yet  bei^ng  joir.ed  with  that  which  is 
a,  it  makes  the  whold  void.  2  And.  55,  107.  Smith 
•er.  Cmele/liill. 

6.  It  hath  been  adjudged,  that  a  feat  in  (he  fix  derks 
■ffice  is  not  within  the  ftatute,  being  a  minifterial  office 
inly;  and  they  are  but  under-clerks,  who  have  fo  much 

.  (heet  for  copying,  Isft.  but  one  judge  held  it  not  faltt- 
ble  at  Common  law  ft^  the  folluwing  reafons  ;  ift,  Dif- 
:oafagement  of  merit  and  induftry.  2d}y,  Ir  is  being 
he  occafion  of  extortion  and  exaftion  of  exceffive  fees. 
;dly.  From  its  being  a  great  charge  to  fuits.  4'hiy,  It 
:xempts  the  perfons,  who  enter  by  thefe  means,  in  a 
;reat  meafure  from  the  due  regulations  under  which  they 
mght  to  be ;  for  they  are  not  fo  eafily  removed,  as  if 
hey  were  at  the  will  of  him  who  hath  the  difpofal  of 
hem.  'Pafth.  26  Car.  2.  in  C,  B.  Sparrow  vpr,  Rey- 
■olds. 
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7.  It  has  been  held,  that  this  ftatute  doth  not  extend 
to  military  officers  ;  and  that  the  7  f-F.  (J  M.  which  re- 
quires, that  every  commiffion  officer,  before  his  commif- 
fion  is  regiftred,  ftiould  take  the  oath  there  mentiined 
that  he  had  not  diredly  or  indireffly  given  any  thin^  for 
procuring  the  commiffion,  but  the  ufual  fees  extended 
only  to  horfe,  foot  and  dragoons,  but  not  to  the  marines. 
Preced.  Chan.  1 99. 

8.  It  hath  been  adjudged,  that  the  fale  of  the  depu- 
tation of  the  office  of  provoft  marfhal  of  Jamaica,  is  not 
within  this  ftatute  ;  becaufc  this  ftatute  does  not  extend 
to  the  plantations.  4  Mod.  222.  Salk.  411.  Blankard 
ver.  Galdy.  2  Mod.  45.  S.  P.  undetermined,  and  there 
faid  arguendo,  that  fo  good  a  law  Ihould  have  as  extenfive 
a  conftru6fion  as  poffible. 

9.  In  a  writ  on  a  judgment  in  Ireland,  it  was  held 
clearly  that  the  office  of  clerk  of  the  crown,  and  clerk 
of  the  peace,  was  within  the  ftatute  ;  but  that  this  law 
did  not  extend  to  Ireland,  not  being  enafled  there.  Trin. 
9  Geo.  2.  in  B.  R.  Maccarty  ver.   Pf^'ickford. 

10.  It  hath  been  held,  that  one  who  makes  a  contraft 
for  an  office,  contrary  to  the  purport  of  this  ftatute,  is 
fo  far  difabled  to  hold  the  fame,  that  he  cannot  at  any 
time  during  his  life  be  reftored  to  a  capacity  of  holding  it 
by  any  grant  or  difpenfation  whatfoever.  Hob.  75.  Co. 
Lit.  234.     Cro.  Car.  361.     Cm.  Jac.  386. 

1 1.  It  is  held,  that  where  an  office  is  within  the  ftatute, 
and  the  falary  is  certain,  if  the  principal  make  a  deputa- 
tion, referving  a  leffer  fum  out  of  the  falary,  it  is 
good  ;  fo  if  the  profits  be  uncertain  arifing  from  fees, 
if  the  principal  make  a  deputation,  referving  a  certain 
fum  out  of  the  fees  and  profits  of  the  office,  it  is 
good  ;  for  in  thefe  cafes  the  deputy  by  his  conftitution 
is  in  place  of  his  principal,  yet  he  has  no  right  to  his  fees, 
they  ftill  continue  to  be  the  principal's ;  fo  that  as  to  him 
it  is  only  referving  a  part  of  his  own,  and  giving  away 
the  reft  to  another ;  but  where  the  refervation  or  agree- 
ment is  not  to  pay  out  of  the  profits,  but  to  pay  gene- 
rally a  certain  fum,  it  muft  be  paid  at  all  events ;  and  a 
bond  for  performance  of  fuch  agreement  is  void  bv  the 
ftitute.  Salk.  468.  6  Mod.  2^^.  Godolphin  v.  'tudor. 
Comb.  356.  S.  P. 

12.  h  hath  been  held,  that  this  being  a  publick  law, 
the  judges  ex  cfficio  are  to  take  notice  of  it ;  but  yet  it 
feems  the  more  regular  and  fafe  way  to  plead  it  ;  but  it 
hath  been  refolved,  that  a  perfon  in  pleading  this  ftatute 
need  not  allege,  that  the  party  againft  whom  it  is  plea- 
ded is  not  within  any  of  the  provifo's  or  exceptions  in  the 
ftatute;  but  that  if  he  be,  it  muft  come  on  his  fide 
to  (hew  it.  Trin,  9  Geo.  2,  in  B.  R.  Maccarty  ver. 
Wickford, 

3.  IPljat  remedies  a  perfon  having  a  ri^ht  to  an  effce 
muj}  purfue,  to  be  let  into  the  enjoyment  of  it,  and  how  a 
dijlurbance  is  punijhable. 

It  is  held  clearly,  that  an  affife  lay  at  Common  law  for 
an  office,  and  that  therefore  though  the  ftatute  oi  IFeJiai. 
2.  cap.  25.  fpeaks  only  of  offices  in  fee,  j-'et  an  affife  lie? 
for  an  office  in  tail,  or  for  life ;  but  this  is  to  be  underr 
flood  of  offices  of  profit,  for  of  an  office  of  charge  and  np 
profit,  an  affife  does  not  lie.  8  Co,  47.  a.  John  Ifebi'9 
cafe.     2  /«/?.  412.  S.  P. 

But  a  man  fhall  not  have  an  affife  of  the  whole  ofSce, 
unlefs  he  be  diffeifed  of  the  whole;  bwt  if  a  man  be 
difTeifed  of  parcel  of  the  profits  of  an  office,  he  may  hav» 
an  affife  for  that  partel  only.     8  C«.  49,  b.     2  In/?.  412. 

In  an  affife  for  an  office  newly  erected  and  conftitutcd, 
the  demandant  in  his  plaint  muft  fhew  what  fee  or  profit 
is  granted  for  the  fxetcife  thereof  j  for  tljis  office  cannot 
have  a  fee  or  profit  appurtenant  to  it,  as, go  ancient  ofic« 
may,  and  for  an  office  without  fee  pr  ptofit  no  affife  lies. 
8C».  49.  Tr^M's  cafe. 

But  in  an  affife  for  an  ancient  oflice,  the  demandant 
in  his  plaint  need  not  (hew  what  fee  gr  prpfit  is  belonging 
to  it,  for  it  {hail  be  intended  thefe  i^  ipme  fee  or  profit. 
8  Co.  49.  ,  •      ; 

In  an  affife  for  an  offiire,  the  deniah Jant  muft  fliew  a 
feifin;  but  it  hath  been  held,  that  the  taking  of  ^d.  for  a 
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tapias  agalnft  B.  is  fufficient  feifin  of  the  office  of  flizer 
de  banco.      I  Roll.  Abr.  270. 

So  if  one  by  the  houfe  of  commons  be  committed  to  A. 
who  before  and  long  after  was  in  pofleffion  of  the  ofHce 
of  ferjeant  at  arms  to  the  houfe,  and  the  prifoner  com- 
pounds with  B.  for  his  fees,  and  gives  him  twenty  {hil- 
lings ;  this  is  a  good  feifm  of  the  office  by  B.  for  he  can- 
not be  difTeifed  thereof,  but  at  his  eIe6lion  ;  and  it  was 
likewife  held,  that  proving  that  B.  being  in  tlie  lobby  of 
the  hojfe  of  commons,  took  hold  of  the  door  of  the 
houfe,  and  laid  his  hands  upon  the  mace,  then  being  in 
the  hands  of  A.  to  take  it,  but  hindered  by  A.  was  good 
evidence  both  of  a  feifin  and  difTeifin.  2  Lev.  108. 
Cragg  V.  Norfolk,  adjudged. 

But  where  the  ferjeant  of  the  mace  to  the  houfe  of 
commons,  in  an  aftion  upon  the  cafe  for  a  difturbance, 
recovered  damages ;  and  whether  this  was  a  fufficient 
feifin,  the  damages  being  recovered  in  fatisfa£lion  of  the 
fees,  and  he  then  being  out  of  poUeffion  of  his  office, 
was  doubted  ;  fome  of  the  judges  inclining  one  way  and 
fome  the  other ;  and  it  was  intended  to  have  been  found 
fpecially,  but  the  plaintiff  being  unwilling  to  ftand  to  it 
was  nonfuit.  1  Lev.  108.  and  fee  Mod.  122.  where 
fuch  recovery  is  held  to  be  a  fufficient  feifin. 

Alfo  in  an  affife  for  an  office,  the  demandant  in  his 
patent  muft  fet  forth  a  title.  3  Mod.  273.  Savier  v. 
Lenthal. 

An  affife  lies  for  the  office  of  reglfter  of  the  admiralty  ; 
for  though  their  proceedings  are  according  to  the  Civil 
law,  yet  the  right  of  their  office  is  determinable  at  the 
Common  law  j  fo  of  the  mafterfhip  of  an  hofpital,  being 
a  lay  fee.  8  C».  47.  2 ////?.  412.  iiCs.  99.*.  Dyer 
152. 

A  man  may  brihg  an  aftion  on  the  cafe  for  the  profits 
of  an  office,  tho'  he  never  had  feifin.  i  Mod.  122.  per 
Hale  Ch.  J. 

If  the  King  grant  the  office  of  comptroller  of  the 
cuftoms  to  A.  and  B.  durante  beneplacito,  and  A.  dies, 
and  afterwards  the  King  grants  the  faid  office  to  C.  and 
yet  B.  under  pretence  of  furvivorfhip,  exercifes  the  faid 
office,  and  receives  the  profits  thereof ;  C.  may  have  an 
indebitatus  ajfumpfit  for  fo  much  money  had  and  received 
to  his  ufe.  2  Mod.  260.  adjudged  upon  a  fpecial  verdifl 
between  Arru  v.  Stuhlj, 

4.  Of  the  forfeiture  of  an  office  ;  and  where  for  cor- 
ruption, bribery,  extortion,  and  opprejfive  proceedings,  officers 
are  punijhable. 

It  is  laid  down  in  general,  that  if  an  officer  afls  con- 
trary to  the  nature  and  duty  of  his  office,  or  if  he  refufes 
to  ait  at  all,  that  in  thefe  cafes  the  office  is  forfeited. 
II  Ed.  4.  \.b.     2  Roll.  Abr.  155. 

But  herein  it  will  be  necelTary  to  confider  more  mi- 
nutely, what  fhall  be  faid  fuch  afts  as  are  contrary  to  the 
duty  of  his  office,  and  how  far  the  fame,  whether  they 
be  adts of  omiffion  or  commiffion,  amount  to  a  forfeiture; 
wherein  it  hath  been  clearly  agreed,  that  a  gaoler  by  fuf- 
fering  voluntary  efcapes,  by  abufing  his  prifoners,  by 
extorting  unteafonable  fees  from  them,  or  by  detaining 
them  in  gaol  after  they  have  been  legally  difcharged  and 
paid  their  juft  fees,  forfeits  his  office ;  for  that  in  the 
grant  of  every  office  it  is  implied,  that  the  grantee  execute 
it  faithfully  and  diligently.  Co.  Lit.  233.  9  Co.  50. 
^Mod.  143. 

But  it  is  held,  that  one  negligent  efcape  is  not  a  for- 
feiture, though  one  voluntary  one  is,  but  that  two  neg- 
ligent efcapes  amount  to  a  forfeiture.  39  Hen.  6.  33. 
2  Roll.  Abr.  155.  2  Vern.  1 7 3.  and  fee  flat.  SisCg  IV.  3. 
cap.  r-].  tit.  Gaoler. 

There  are,  fays  my  Lord  Coke,  three  caufes  of  for- 
feiture or  feizure  of  offices  by  matter  in  deed,  ift,  ^y 
abufer.  2dly,  Nonufer.  3d!y,  Refufal.  ift,  Abufer; 
as  by  a  maifhal  or  other  gaolei's  permitting  efcapes. 
idly.  By  nonufer;  in  which  there  is  this  difference,  when 
the  office  concerns  the  adminiftration  of  juflice  or  the 
commonwealth,  the  officer  ex  officio  ought  to  attend 
without  wy  demand  or  requeft,  there  by  nonufer  or  non- 
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attendance  the  office  is  forfeited  ;  but  where  an  ofScer  i- 
not  obliged  to  attend,  but  upon  demand  or  requeft  madt 
by  him  whofe  officer  he  is,  there  without  fuch  demand  01 
requeft,  there  can  be  no  forfeiture;  and  herein  alfo  m\ 
Lord  Coke  in  another  place  takes  the  following  diverfity. 
viz.  that  non-ufer  of  itfelf,  without  fome  fpecial  damage 
is  no  forfeiture  of  private  offices,  but  that  it  is  otherwifi 
of  a  publick  one,  which  concerns  the  adminiftration  o 
juftice.  3dly,  As  to  refufal,  he  fays,  that  in  all  cafe 
where  an  officer  is  bound  upon  requeft  to  exercife  hi 
office,  if  he  does  not  do  it  upon  requeft,  he  forfeits  it 
as  if  the  fteward  of  a  manor  be  requefted  by  the  lord  ti 
hold  a  court,  if  he  does  not  do  it,  it  is  a  forfeiture 
6  Co.  50,     Co.  Lit.  233.*. 

The  King  granted  the  abbot  of  St.  Alhan  to  have  ; 
gaol,  and  to  have  a  gaol-delivery,  and  divers  letfons  wer 
committed  to  that  gaol  for  felony;  and  becaufe  that  tl 
abbot  would  not  be  at  the  expence  of  making  deliverance 
but  had  detained  perfons  in  prifon  a  long  time,  it  wa 
refolved,  that  the  abbot  had  for  that  caufe  forfeited  hi 
franchife,  and  that  the  fame  might  be  feized  into  th 
King's  hands.      2  Infl.  43. 

If  a  fcire  facias  be  brought  to  repeal  the  patent  of 
fearcher  of  the  cuftoms  in  a  port-town  for  non-attendan^ 
and  upon  evidence  it  appears,  that  fuch  a  fhip  was  im 
ported  and  unladen,  and  others  alfo  were  exported  beyOQ 
feas,  not  being  fearched,  and  that  when  thefe  fhips  wip 
fo  imported  or  exported,  neither  the  fearcher  himfelf,  1 
any  of  his  deputies  were  there,  tho'  it  does  not  appear 
be  by  negligence  or  voluntarily,  yet  this  voluntaiy 
fence  and  negleft,  fo  as  neither  himfelf  nor  fervants  we 
there  to  fearch,  is  not  only  craffia  negligentia,  but  a 
luntary  permiffion  and  forfeiture,  Cro.  Car.  491, 
King  V.  Rooks,  adjudged.     3  Mod.  146.  S.  C.  cited. 

So  if  a  gaoler  fhould  leave  his  prifon  door  unlock 
and  the  prifoners  efcape,  it  is  not  only  a  negligent  bill 
voluntary  efcape.     Cro.  Car.  492.  per  cur' . 

If  conditions  in  law,  which  are  annexed  to  offices, 
not  obferved  and  fulfilled,  the  office  is  lofl  for  ever, 
thefe  conditions  are  as  ftrong  and  binding  as  exprefs 
ditions ;  and  therefore  if  the  office  of  forefter,  i^c.  defc^ 
to  an  infant  or  feme  covert,  (where  by  law  they  may 
defcend)  and  thefe  are  not  exercifed  by  fufficient  deputi* 
they  become  forfeited.     Co.  Z/V.  233. 3.     8  C«.  44. 
Car.  556.     Hard.  11. 

If  a  parker  or  forefter  cut  a  tree,  not  for  browfe" 
reparations,  this  is  a  forfeiture  in  law  of  his  office ; 
caufe  he  breaks  the  condition  in  law  annexed  to  his  ofi 
which  is,  that  he  will  preferve  the  game,  and  not 
any  thing  that  may  impair  or  deftroy  them  ;  but  a 
books  hold,  that  the  cutting  down  of  trees  is  no  foi 
ture,  if  he  leaves  fufficient  for  browfe  and  fliade  for 
deer,  and  to  cover  them,  a  Co.  50.  a.  Cro.  Ellz.  jJ 
I  And.  29.     Poph.  117.  corn.  Moor  707.     %  Mod.  I2i 

Infufficiency  is  an  original  incapacity  which  creates  t 
forfeiture  of  an  office;  fo  if  a  fuperior  puts  in  a  depu 
into  an  office,  which  may  be  exercifed  by  deputy,  who 
ignorant  and  unfkilful,  this  is  a  forfeiture  of  the  offic 
4  Mod.  29.  arguendo. 

If  the  King  grants  an  office  in  any  of  the  courts 
Wejiminjler,  the  judges  may  remove  an  officer  for  infu 
ficiency,  and  they  are  the  proper  perfons  to  judge  of  \. 
abilities.  A^Mod.  30.  arguendo.  Where  an  officer  may  I 
removed,  but  not  abridged  of  his  fee.      i  Rol.  Rep.  Si- 

A  phiiizerof  C.  B.  being  abfent  two  years,  and  hayii 
farmed  out  his  office  from  year  to  year,  without  the  1 
ceoce  of  the  court,  was  difcharged  by  the  Chief  Juftic 
ex  affienfu  fociorum  fuorum,  by  words  fpoke  openly 
court ;  and  tho'  there  was  no  record  made  of  the  difcharg 
nor  no  legal  fummons  for  him  to  anfwer  to  any  acci 
fation,  vet  the  difcharge  was  held  good.  Dyer  114. 
pi.  64.  '  I  Rull.  Abr.  155.  S.  C. 

An  officer  was  turned  out,  becaufe  that  he  fpoUavit  gut 
dam  recorda  contra  officii  fui  debitum  ;  and  it  was  objefte 
ift.  That  it  was  not  certain  enough,  becaufe  not  fliew 
what  records ;  to  which  the  court  anfwered,  that  it  wou 
be  prolix,  and  then  he  having  fpoiled  the  records,  th 
are  not  perhaps  to  be  had.     2d  objedion,  That  it  may 
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did  it  by  chance,  and  not  wilfully ;  to  which  the  court 

id,  that  the  conclufion  contra  officii  fui  debitum  includes 

at.      I  Ji^b.  597.  Pi  Iking  ton  i  cafe. 

If  yi.  hath  the  cuftody  of  a  caftle  with  all  profits,  ^c. 
anted  to  him  for  life,  of  which  the  inheritance  hath 
■en  granted  to  B.  and  A.  refufes  B.  to  let  him  inhabit 

the  houfe,  this  is  a  forfeiture  in  A.    Cro.  Jac.  17,  18. 

If  tenant  in  tail  of  an  office  commit  a  forfeiture,  this 
all  bind  the  iffue,  by  force  of  the  condition  tacitly  an- 
;xed  by  law  to  fuch  eftate;  but  if  an  officer  for  life 
lonmit  a  forfeiture,  this  (hall  not  afFecSl  him  who  hath 
nheritance.  1 1  Ed.  4.  i.  20  Ed.  4.  56.  39  Hen.  6. 
I,  22  AJf.  34.  8  H.  4.  18.  2  Hen.  7.  11.  14 
'tn.  7.  I.  2  Roll.  Abr.  155.  7  Co.  34.  Poph.  119. 
Lev.  71.  Raym.  216.  3  Lev.  288.  3  Mod.  146. 
\in.  114.     2  Vern.  189,  269.     Bridgm.  27. 

The  archbifhop  of  Canterbury  granted  the  office  of 
lardian  and  keeper  of  Alyngton-Park  to  Sir  Edward  Ne- 
/,  and  to  Henry  one  of  his  fons,  with  a  certain  fee  du- 
ng their  lives,  and  the  longeft  liver  of  them,  which  was 
)nfirmed  by  the  prior  of  Chrijl-Cburch,  Canterbury,  to 
;  cxercifed  by  them  or  their  fufficient  deputy,  for  whom 
ey  (hall  anfwer  ;  Sir  Edward  was  attainted  ;  and  the 
leAion  was,  if  the  King  (hould  have  the  office  by  the 
tainder;  and  it  was  refolved,  that  being  only  an  office 

(kill  and  confidence,  the  fame  was  not  forfeited  to  the 

ing,  but  that  the  furvivor  (hould  hold  the  fame  with 
e  profits  incident  thereto.  Plow,  378.  Sir  Henry  NeviPs 
ife. 

But  if  the  King  grants  an  office  which  concerns  tru(t 
id  diligence  to  two,  and  one  of  them  is  attainted,  the 
itire  office  is  forfeited  to  the  King  ;  for  he  cannot  make 
le  to  occupy  in  common  with  another.     Plow.  180. 

Wherever  an  officer  who  holds  his  office  by  patent 
)mmits  a  forfeiture,  he  cannot  regularly  oe  turned  out 
ithout  z  fcire  facias,  nor  can  he  be  faid  to  be  compleatly 
ifted  or  difcharged  without  a  writ  of  difcbarge;  for  his 
ght  appearing  of  record,  the  fame  muft  be  defeated  by 
atter  of  as  high  a  nature.  But  for  this  fee  Dyer  155, 
;8,  211.  9  Co.  98.  Co.  Lit.  222-  Cro.  Car.  60,  61. 
Sid.  8 1,  1 34.  8  Co.  44.  b.  I  Roil.  Abr.  580.  3  Mod. 
35.     3  Lev.  288. 

There  can  be  no  doubt  but  that  all  officers,  whether 
ich  by  the  Common  law  or  made  purfuant  to  ftatute, 
e  punifliable  for  corruption  and  oppreffive  proceedings, 
xording  to  thfe  nature  and  heinoufnefs  of  the  ofFence, 
ther  by  indiftment,  attachment,  aftion  at  the  fuit  of 
le  party  injured,  lofs  of  their  offices,  tff.     6  Med.  96. 

But  befides  the  puni(hment  by  indiiftment,  information, 
fc.  all  courts  of  record  have  a  difcretionary  power  over 
leir  own  officers,  and  are  to  fee  that  no  abufes  are  com- 
litted  by  them,  which  may  bring  difgrace  on  the  court 
lemfelves ;  alfo  the  court  of  King's  Bench,  by  the  ple- 
itude  of  its  power,  exercifes  a  fuperintendency  over  all 
iferior  courts,  and  may  grant  an  attachment  againft  the 
jdges  of  fuch  courts  for  oppreffive,  unju(V,  or  irregular 
raflice,  contrary  to  the  obvious  rules  of  natural  juftice. 
Oyer  218.     Palm.  564.      i  Sali.  210. 

As  to  extortion  by  officers,  it  is  fo  odious,  (being 
nore  heinous,  as  my  Lord  Coke  fays,  than  robbery,  as  it 
s  ufually  attended  with  the  aggravating  fin  of  perjury,) 
I  hat  it  is  punifhable  at  Common  law  by  fine  and  impri- 
|bnment,  and  alfo  by  a  removal  from  the  office  in  the 
:xecution  whereof  it  was  committed  ;  and  is  defined  to 
36  the  taking  of  money  by  any  officer  by  colour  of  his 
office,  either  where  none  at  all  is  due,  or  not  fo  much  is 
lue,  or  where  it  is  not  yet  due.  Co.  Lit.  368.^.  2/«/?. 
209.  10  Co.  102.  2  Roll.  Abr.  32,  57.  Cro.  Car. 
438,  448.     Raym.  315. 

But  the  ftated  and  known  fees  allowed  by  the  courts 
of  juftice  to  their  refpedtive  officers,  for  their  labour  and 
trouble,  are  not  reftrained  by  the  Common  law,  or  by 
the  ftatute  of  Wejim.  i.  and  therefore  fuch  fees  may  be 
legally  demanded  and  infifted  upon,  without  any  danger 
of  extortion.     21  Hen.  ■].  i-j .     Co.Lit.2,bi. 

Alfo  it  feems,  that  an   officer,  who  takes  a  reward 

.which  is  voluntarily  given  to  him,  and  which  has  been 

ufually  in  certain  cafes  for  the  more  diligent  or  expeditious 

F^f'Tmance  of  his  duty,  cannot  be  faid  to  be  guilty  of 
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extortion ;  for  without  fuch  a  premium  it  would  be  ini- 
poffible  in  many  cafes  to  have  the  law  executed  with 
vigour  and  fuccefs.  z  Inji,  iio.  '^Injl.\\^.  Co.  Lit. 
368, 

But  it  has  been  always  held,  that  a  prcmife  to  pay  an 
officer  money  for  doing  of  a  thing  which  the  law  will  not 
fufFer  him  to  take  anything  foi,  is  merely  void,  however 
freely  and  voluntarily  it  may  appear  to  have  been  made. 
I  Rj>ll.  Abr.  16,  I  Roll.  Rep.  313.  Noy  76.  I  Jon.  65. 
Cro.  Eliz.  654.      Mcor  468.      Cro.  Jac.  103. 

If  an  indidlment  of  extortion  charges  jf.  S.  with  the 
taking  of  50^.  as  bailiff  of  a  hundred  colore  offcii,  without 
(hewing  for  what  he  took  it,  this  is  good  at  leaft  after 
verdidt,  for  perhaps  he  might  claim  it  generally  as  being 
due  to  him  as  baihfF,  in  which  cafe  the  taking  could  not 
be  otherwife  exprefled.     i  Sid.  91.  7he  King  v.  Cover. 

As  to  bribery,  it  is  faid  in  a  large  fenfe  to  be  the  re-  , 
ceiving  or  ofFering  of  any  undue  reward  by  or  to  any 
perfon  whatfoever,  whofe  ordinary  profeffion  or  bufinefs 
relates  to  the  adminiftration  of  puhlick  juftice,  in  order 
to  incline  him  to  a  thing  againft  the  known  rules  of 
lioneftv  and  integrity,  but  that  in  a  ftrid  fenfe  it  fignifies 
the  taking  of  any  thing  valuable  by  one  in  a  judicial 
place,  of  any  one  vho  have  to  do  before  him  any  way, 
tor  doing  his  office,  or  by  colour  of  his  office,  but  of  the 
King  only  ;  alfo  it  fignifies  the  taking  or  giving  a  reward 
for  offices  of  a  publick  nature,  which  manifeftly  tending 
to  difcourage  men,  and  to  introduce  all  kinds  of  corrup- 
tion, is  highly  puni(hable  by  the  Common  law.  For- 
iej'cue  de  Laud,  cap.  51,  3  Inji.  145,  149.  Hob.  9. 
Cro.  Jac.  65, 

And  thefe  feveral  offences  are  fo  odious  in  the  eye  of 
the  law,  that  they  are  puni(hable  not  only  with  the  for- 
feiture of  the  offender's  office  of  juftice,  but  alfo  with  fine 
and  imprifonment ;  alfo  it  is  faid,  that  at  Common  law 
bribery  in  a  judge,  in  relation  to  a  caufe  depending  before 
him,  was  looked  upon  as  an  offence  of  fo  heinous  a 
nature,  that  it  was  fometimes  puni(hed  as  high  treafon 
before  the  ftatute  25  Ed.  3.  3  /«/?.  145.  i  Leon.  291. 
Cro.  Jac.  65.  Rujhw.  Colleiiion,  part  I.  a.  fol.  31, 

Alfo  it  is  faid  in  general,  that  all  wilful  breaches  of 
the  duty  of  an  office  are  forfeitures  of  it,  and  alfo  punifh- 
able  by  fine,  i^c.  for  fince  every  office  is  inftituted,  not  for 
the  fake  of  the  officer,  but  for  the  good  of  fome  other, 
nothing  can  be  more  juft  than  that  he,  who  either  neg- 
leds  or  refufes  to  anfwer  the  end  for  which  his  office  was 
ordained,  (hould  give  way  to  others  who  are  both  able 
and  willing  to  take  care  of  it,  and  that  he  (hould  be  pu- 
ni(hed  for  his  negleft  or  oppreffive  execution  ;  but  the 
particular  inftances  wherein  a  man  may  be  faid  to  adt 
contrary  to  the  duty  of  his  office,  tho'  various,  are  yet 
fo  generally  obvious,  that  it  feems  needlefs  to  endeavour 
to  enumerate  them.     Co.  Lit.  233,  234. 

For  more  learning  on  this  fubjeii,  fee  16  Vin.  Abr.  and 
3Bac.  Abr.  tit.  Office  and  Officers. 

)2Dfflte  tOunU,  is  where  an  inquifition  is  made  to  the 
King's  ufe  of  any  thing,  by  virtue  of  his  office  who  inqui- 
reth.  And  therefore  we  oftentimes  read  of  an  office  found^ 
which  is  nothing  elfe,  but  fuch  a  thing  found  by  inqui- 
fition made  ex  officio.  And  in  this  fenfe  it  is  ufed  33 
H.  8.  20.  and  in  Staundf.  Prarog.  fol.  61,  where  to 
traverfe  an  office,  is  to  traverfe  the  inquifition  taken  of  an 
office.  And  in  Kitchin,  fol.  177.  to  return  an  office,  is 
to  return  that  which  is  found  by  virtue  of  the  office.  And 
there  are  two  forts  of  offices  in  this  fignification  iflliing 
out  of  the  Exchequer  by  commiffion,  viz.  an  office  to  in- 
title  the  King  to  the  thing  inquired  of,  and  an  office  of  in- 
Jiru£iion;  for  which  fee  Co.  6  Rep.  fol.  52.  Page's  cafe. 

See  3!iiqutCtton, 

Official,  (Officialis,)  By  the  ancient  Civil  law  fignifies 
him  that  is  the  minifter  of  or  attendant  upon  a  magiftrate. 
In  the  Canon  law,  it  is  efpecially  taken  for  him  to  whom 
any  biftiop  doth  generally  commit  the  charge  of  his  fpi- 
ritual  jurifdidtion,  and  in  this  fenfe  there  is  one  in  every 
diocefe  called  Officialis  Principalis,  whom  the  laws  and 
ftatutes  of  this  kingdom  call  Chancellor.     32  H.  8.   15.^^^  ' 
The  reft,  if  they  be  more,  are  by  the  Canon  law  calle^^^ 
Officiales  Foranei.     Glojf.  in  Clem.  2.  De  Refcriptis,  hJ^^m 
I  with  us  termed  Commijfaries,  commiffiariiy  or  fometimes 
6  B  Csmmijfarii 
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Commljfarli  Toranei.  The  difference  of  thefe  two  powers 
you  may  read  in  Lindeivode,  tit.  DeSequejha  Pojfcf,  cap.  I. 
verbo  Officialis.  But  this  word  official  in  our  Itatutes  and 
Common  law  fignifies  him  whom  the  archdeacon  fubfti- 
tuteth  in  the  executing  of  his  jurifdidion,  as  appears  by 
the  faid  ftatute.      Cowell,  edit.  1727. 

£)ffirtai-iti5  nou  fartnirii$  Md  amoljentits,  Is  a  writ 

diredled  to  the  magiftrates  of  a  corporation,  willing  them 
not  to  make  fucb  a  man  an  officer,  and  to  put  him  out  of 
the  office  he  hath,  until  inquiry  be  made  of  his  manners, 
according  to  an  inquifition  formerly  ordained,  Reg.  Orig, 
fol.iib. 

iDil,  Search  to  be  made  in  London  for  defective  oils, 
3  Hen.  8.  c.  14.  Duties  on  hempfeed  oil,  rape  oil,  and 
other  feed  oil,  and  olive  oil,  2  IVill.  £5?  A'l.  fejf.  2.  c.  4. 
fc£l.  9,  41.  No  lamps  to  be  ufed  in  private  houfes  but 
of  fifh  oil,    8  Ann.    cap.  9.  fe£i.   18.      See  (Gauging, 

Mlljales;. 

£DIcron  laiUiS,  Or  the  laws  of  Oleron,  (Leges  Uliaren- 
fes),  are  fo  called,  becaufe  made  when  King  Richard 
the  Firft  was  there,  and  have  refpedl  to  maritime  affairs. 
Co.  on  Lift.  fol.  260.  This  Oleron  is  an  ifland  in  the  bay 
of  Acquitain,  at  the  mouth  of  the  river  Charent,  now  be- 
longing to  the  French  King.  See  Selden'i  Mare  Claufum, 
fol.  222.  iJ  254.  and  Prynrii  Animadverftom  on  Co.  4 
Injl.  fol.  126. 

^Ipmptatr,  (Ofymplas,)  The  fpace  of  five  years : 
Ethelred,  King  of  the  Englijh  Saxons,  reckoned  his  reign 
by  Olympiads,  as  appears  by  a  certain  charter  of  his,  ha- 
ving thefe  words,  Confentiens  (inquit)y%«ij  fanila  Crucis 
fubfcripfi  in  olympiade  4  Regni  mei.  And  this,  by  co- 
temporary  writers,  feems  to  have  been  the  fixteenth  year 
of  his  reign,  and  the  year  of  our  Lord  994.  or  there- 
abouts.    Spelman. 

£DlltifftOllSf,  Are  placed  among  crimen  and  offences ; 
and  omiflion  to  hold  a  court  leet,  or  not  fwearing  officers 
therein,  l^c.  are  caufes  of  forfeiture.  2  Hawk.  P.  C. 
73.  Omiffions  in  law  proceedings  render  them  vicious 
and  defective ;  as  want  of  warrants  of  attorney  entred, 

£5ff.    I  Keb.  202,  204.    See  i^ouftalanre. 

iDlUttUUC,  (From  the  Saxon  Oncunnen,  accufatus) 
Accufed.     Leg.  Alfred,  c.  29.     Cowell,  edit.   1727. 

£Ducran50  pjO  rata  po^tionisi,  Is  a  writ  that  lies  for 
a  joint-tenant,  or  tenant  in  common,  that  is  diftrained 
for  more  rent  than  his  proportion  of  the  land  cometh  to. 
Reg.  Orig.  fol.  182. 

£D.  n(»  In  the  Exchequer,  as  foon  as  a  flieriff"  enters 
into  his  accounts,  for  ilTues,  amerciaments  and  mean 
profits,  they  fet  upon  his  head  this  mark  0.  ni.  which 
denotes  Oneratur,  nifi  habet  fufficientem  exoncrationem  j 
and  thereupon  he  forthwith  becomes  the  King's  debtor, 
and  a  debet  fet  upon  his  head,  and  then  the  parties  Pera- 
vayle  become  debtors  to  the  (herilF,  and  difcharged  againfl 
the  King.     Co.  4  /«/?.  fol.  116. 

£)lx(IoiM,  [Arthur,  Efq;)  An  annuity  of  3000/.  per 
annum  out  of  the  aggregate  fund,  for  the  natural  lives  of 
Arthur  Onflow,  Efq;  and  of  his  fon  George  Onflow,  Efq; 
in  confideration  of  the  long  continued  and  eminent  fer- 
vices  of  the  faid  Arthur  Onflow,  as  Speaker  of  the  houfc 
of  Commons,  2  Geo.  3.  c.  33. 

£DlUtl3  impo^itanlli,  The  charge  of  importing,  men- 
tioned 12  Car.  2.  Art.  28. 

jSDtlUSl  y^ObailOt,  The  burden  of  proving,  fpcken  of 
14  Car.  2.  cap.  11.  and  feveral  other  ftatutes. 

£DpCll  lalU,  (Lex  manifefla  feu  apparens)  Is  making 
law,  which  by  Magna  Charta,  cap.  21,  Bailiffs  may  not 
put  men  unto  upon  their  own  bare  aflertions,  except 
they  have  witnefs  to  prove  the  truth  thereof.     See  3La\l). 

£DpCUtIjeOf,  Open  theft,  ^cedam  placita  vel  crimina 
emendari  non  pojlint,  qua  funt  hufbrech,  bernet,  open 
thef,  eberemord  and  iafordfwick.  Leg.  Hen.  i.  cap.  13. 
Hoc  in  emendationibus  Wtllicl.  pri.  Ran  dicitur,  faith  Spel- 
man. 

Q^ttdXiU  In  ancient  furveys  and  accounts  of  ma- 
nors, we  meet  often  with  thofe  tenants  which  were  cal- 
led operarii ;  they  were  thofe  who  had  fome  little  portion 
of  land,  by  the  duty  of  performing  many  bodily  labjurs, 
and  Other  fervile  works  for  their  landlord,  and  were  no 
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other  tlian  the  fervi,  natives  and  bond- men. 
1727. 

ilDpcratt'O,  One  day's  work  performed  by  any  infeir 
tenant  to  the  lord.     Id.  ib.     Paroch.  Antiq.  p.  320 

£*P}J?f£Qon,  In  a  private  fenfe,  is  the  trampling  ,,. 
on,  or  bearing  down  one,  on  pretence  of  law,  whichji 
unjuft:  But  where  the  law  is  known  and  clear,  thouglit 
be  unequitable,  the  judges  mutt  determine  accotdingo 
that.  Vaugh.  37,  In  another  fignification,  it  is  (aid 
Fortefcue,  that  all  the  unjuft  methods  invented  by  princ 
to  extort  money  from  their  fubjeds,  are  fo  many  fou 
tains  of  oppreffion,  which  never  dry  up  ;  for  fucccedr 
Kings  ftldom  fail  to  follow  the  example  of  their  pre.! 
ceffbrs.  Fortefc.  Laud.  Leg.  Angl.  See  16  Vin  ji 
141.  ■      • 

^PpttOn.  When  a  new  fuff'ragan  bi/hop  is confecr^i 
the  archbiftiop  of  the  province,  byacuftomary  prero^ati'' 
does  claim  the  collation  of  the  firft  vacant  dignity  "or  i. 
nefice  in  that  fee,  at  his  own  choice,  which  is  therefc 
called  the  archbilhop's  option.     Cowell,  edit.   1727. 

£D?a,  This  was  Saxon  money  or  coin,  valued  at  fi 
teen  pence  a  piece  (often  found  in  Domefday)  and  fon; 
times,  according  to  the  variation  of  the  ftandard,  twen 
pence.  It  is  a  word  often  mentioned  in  Domefday,  v. 
Tale  mOnerium  reddit  30  libras  denariorum  de  20  in  0; 
In  Leg.  Canuti  fifteen  ora  make  a  pound,  cap.  : 
Cowell,  edit.   1727. 

;©?auriO  p?0  «egC  $  IScgttO.  Before  the  reforni 
tion,  while  there  was  no  ftanding  colled  for  a  fitti 
parliament,  as  foon  as  the  houfes  were  met,  they  pe 
tioned  the  King  that  he  would  require  the  bifhops  a; 
clergy  to  pray  for  the  peace  and  good  government  of  t 
realm,  and  for  a  continuance  of  the  good  underftandji 
betwixt  his  Majefty  and  the  eftates  of  his  kingdom.  Ai 
accordingly  the  writ  De  orando  pro  Rege  y  Regno  w 
common  in  Edward  the  Third's  time.  Nicholfon's  En, 
Hi/lor.  lib.  part  3.  p.  66. 

!©?angC,   (Prince  of)  Naturalized,  7  Geo.  2.  c.  4. 
^D^lCtttm,  The  hem  or  border  of  a  garment.   Cow( 
edit.   1727. 

SDlhi?,  Anglice,  A  benney,  a  fwelling  or  knot  in  t 
flefti,  caufed  by  a  blow.  Braif.  lib.  3.  tit.  De  Coren 
cap.  23.  num.  2. 

£D?cl;artiSi  ana  garUenig,  Robbing  them,  or  deftro 
ing  trees  in  them,  how  puniftied,  43  El.  c.  7.     9  Geo. 
c.  22.     The  hundred  anfwerable  for  the  damages,  gGt 
1.  c.  22.  feff.  7, 

£>}d}el  or  iiD^tljal,  (mentioned  in  ftat.  Rich.  3.  ca 
8.  24  H.  8.  cap.  2.  and  3  y  4  Edw.  6.  cap.  2.)  Seen 
to  be  a  kind  of  cork,  or  rather  a  kind  of  ftone  like  a 
lum,  which  dyers  ufe  in  their  colours.  To  what  dutii 
liable.  4  If^ill.  &  M.  c.  5.  feil.  2. 

iD^DCffe  or  £D?tidfe,  (£pJ/io  metalli,  derived  froi 
the  Saxon  ore,  metallum  and  delfan,  cffodere)  Is  ofte 
ufed  in  charters  of  privileges,  being  taken  for  a  libertv 
whereby  a  man  claims  the  ore  found  in  his  own  grouno 
but  properly  is  the  ore  lying  under  ground  :  As  alfo 
defe  of  coal,  is  coal  lying  in  veins  under  ground  befor 
it  is  digged  up.     Cowell,  edit.  1727. 

£D^Deal,  or  £D?IiaI,  (Ordalium)  Is  a  Saxon  word 
compounded  of  or,  magnum  and  deal,  or  dele,  judicium 
or  as  others,  from  or,  which  in  that  language  is  priva 
live,  and  del,  part,  that  is,  expers  criminis,  or  Not  guilty 
but  is  ufed  for  a  kind  of  purgation  pradifed  in  aiicien 
times,  and  in  the  Canon  law  called  purgatio  vulgaris 
There  were  of  this  two  forts,  one  by  fire,  another  b} 
water.  Of  thefe  fee  Mr.  Lombard,  in  his  Explication  ej 
Saxon  words,  verbo  Ordalium :  Of  this  you  may  reac 
likewife  Holingjhcd,  fol.  98.  and  Hotoman  efpecially,  Dif 
put.  de  Feud.  />.  41.  where,  of  five  kinds  of  proofs, 
which  he  calleth  Fcudales  probationes,  he  maketh  this 
the  fourth,  calling  it  Explorationem,  i^  hujus  furiofa  pro- 
bationis  6.  genera  fuiffe  animadvertit,  viz.  per  flammam, 
per  aquam,  per  ferrum  candens,  per  aquam  vel  gslidam  vet 
ferventem,  per  fortes  £5"  per  corpus  Domini,  of  all  which 
he  allegeth  feveral  examples  out  of  hiftory,  very  worthy 
the  reading.  See  Skene  de  verbor.  Signifcat.  verbo  Ma- 
chainum.     This  feems  to  have  been  in  ufe  in  Henry  the 

Second's 


O     R     D 

Second's  time,  as  appeareth  by  GlanvilU,  lib.  14.  cap.  i, 
2.  See  alfo  VerJIegan,  cap.  3.  pag.  63,  (^c.  See  alfo 
Hnieden  556.  This  Ordaitan  law  was  condemned  by 
Pope  Stephen  the  Secdnd,  and  afterwards  here  totally  abo- 
liflied  by  parliament,  as  appears  by  Rot.  Paten,  de  Anno 
%  Hen.  3.  membr.  5.      Cowell,  edit.    1727. 

;gD^UCl9,  Oathi  and  Ordels,  Was  part  of  the  privileges 
and  immunities  granted  in  old  charters,  meaning  the 
right  of  adminiftring  oaths,  and  adjudging  ordeal  trials, 
(Viihin  fuch  a  precinft  or  liberty.     Cowell,  edit.    1727. 

^ptKSi  Are  of  feveral  forts,  and  by  divers  courts ; 
IS  of  the  Chancery,  King's  Bench,  (sfc.  Orders  of  the 
courts  of  Chancery,  either  of  courfe  or  otherwife,  are  ob- 
tained on  the  petition  or  motion  of  one  of  the  parties  in 
\  caufe,  or  of  fome  other  interested  in  or  affl-(Sled  by  it ; 
md  they  are  fometimes  made  upon  hearings,  and  fome- 
:imes  by  confent  of  parties.  Praif.  Solic.  26.  They 
ire  to  be  pronounced  in  open  court,  and  drawn  up  by 
he  regiftcr  from  his  notes  ;  and  if  there  be  any  difficulty 
n  adjulting  the  notes,  a  fummons  is  given  by  the  regif- 
er  for  the  clerk  or  folicitot  of  the  other  fide  to  attend, 
I'hereup.n  they  are  fettled,  or  the  court  is  applied  to, 
F  it  cannot  be  otherwife  done:  And  before  the  orders 
re  enired  and  parted  by  the  regifter,  the  other  fide  hath 
)ur  days  allowed  to  objed  againft  them,  for  which  pur- 
ofe  copies  are  delivered  ;  and  when  they  are  perfefled,  they 
■•e  to  be  ferved  on  the  parties,  or  the  clerk  or  folicitor 
niployed  by  them.  Ibid.  If  an  order  is  of  courfe,  the 
)licitor  ufually  draws  up  the  notes  or  minutes,  and  gives 
lem  to  the  regifter  clerk,  to  draw  up  the  orders  from  ; 
id  when  the  order  is  drawn  up,  it  is  to  be  entred  by 
le  cntring  clerk,  which  mifl:  be  within  eight  days 
cm  the  pronouncing  ;  and  then  the  regitkr  partes  and 
gns  It,  after  which  is  the  fervice,  i^c.  For  not  obcy- 
ig  an  order,  perfonally  ferved,  a  party  may  be  commit- 
■d. 

SD^OCrS  of  t\)Z  !S(ng'0  JlSentlj,  Are  rules  made  by 
le  court  in  caules  mere  depending  ;  and  wlsen  ihey  are 
awn  uy  and  entred  by  the  clerk  of  the  rules,  they  be- 
)me  oidcrs  of  the  court.  2  Lill.  zbi.  This  courtdoth 
)t  take  notice  of  ordets  made  in  Chancery,  nor  in  any 
ner  court,  fo  as  to  be  bound  by  them;  but  will  pro- 
ed  acc'itd  ng  to  their  own  rules  and  orders.  Trin.  23 
V.  B.  R.  And  if  a  caufe  be  put  in  the  paper  of 
i  ufes,  that  it  may  be  fpoke  unto  in  the  matter  of  law, 
the  order  of  the  court  ;  and  the  attorney  in  the  caufe 
ith  not  attend  at  the  day,  the  caufe  is  to  be  put  out  of 
e  paper,  and  not  be  put  in  again  that  term  ;  except 
jry  good  caufe  be  fl-,evyn.  Mich.  22  Car.  B.  R.  2  Lill. 
)I.  The  court  of  King's  Bench  hath  power  to  quafh 
ly  orders  made  at  the  publick  or  private  feffions  of  the 
ace,  or  by  any  other  commiffioners,  if  they  find  good 
afon    for    it.     Hid. 

iT'iccrs  of  jutticfs  of  peare.    See  |0oo?. 

;  l^^llt.'isic.     A  book  containing  the  manner  of  perfor- 
in" ou'inc  offices  ;   In  quo  ordinatur  modus,  iSc. 
^tiiixmtt    of   l\)Z  fO^Ctt,    (Ordinatio  forejla)    Is  a 
itute  iiJide  touching  fore/i  caufes,  in  the  thirty-fourth 
lar  of  Ediu.  I.     See  MiiZ, 

©iDinaurc  of  parliament,  The  fame  with  aa  of 

■rliament.  And  adts  of  parliament  are  called  ordinances 
parliament  often  in  the  parliament-rolls.  If  there  be 
ly  difference  it  is,  that  an  ordinance  is  but  temporary, 
!id  to  be  altered  by  the  Commons  alone.  But  an  aft  is 
perpetual  law,  and  cannot  be  altered  but  by  King, 
ords  and  Commons.  See  Par.  Roll.  37  E.  3,  num.  38. 
rjnn's  Animadver.  in  4  Inji.  13.  Yet  the  oracle  of  the 
iw.  Sir  Edw.  Coke,  does  with  many  ciiations  afl!ert, 
at  an  ordinance  of  parliament  is.to  be  diftinguifhed  from 
1  aEt,  forafmuch  as  tne  latter  can  be  only  made  by  the 
ing,  and  a  threefold  confent  of  the  eltates,  whereas  the 
rmer  is  ordained  with  one  or  two  of  them.  Cowell, 
'it.   1727. 

fl^Jllinacp,  (Ordinarius)  Is  a  Civil  law  term,  and 
ere  fignifies  any  judge  that  hath  authority  to  tiike  cog- 
zanceof  caufes  in  his  own  right,  as  he  is  a  magiftrate, 
d  not  by  deputation  ;  but  in  the  Common  law,  it  is 
ken  for  him  tiiat  hath  exempt  and  immediate  jurif- 
flion  in  caufes  Ecclefiallical,  as  appears  in  Co.  lib.  9. 
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fol.  36.  Henfloeh  cafe.  And  the  ftatute  of  IVeJlminfler  2, 
cap.  19.  31  E.  3.  cap.  \i.  and  21  H.  8.  cap.  5.  Co, 
2  Inft.  cap.  19.  See  Brooke,  Ordinary,  and  Livdcwodg 
in  cap.  Exterior,  tit.  de  Conjlitutionibus,  verbo  Ordinarii. 
Indidtment  againft  ordinary,  &c.  for  extortion,  m.ft  fet 
forth    the    faft,    25  Ed.  2- A  3-    e.g.     See    aomtmV 

atmo},  JlBifljop,  €lettiv,  l^ofpitals;. 
£D?Btnat(oue  rontta  fciVtcntcs,  Is  a  writ  that  lieth 

agaiiiflra  fervant,  for  leaving  his  mafter  againft  the  ftatute. 
Reg.  Orig.  fol.  189. 

^^Dination  of  rlcrgp.  Form  of  ordination  and  con- 
fecration  confirmed,  8  hi.  c.  i.  feif.  3. 

Who  qualified  to  have  priefts  or  deacons  orders,  13  El. 
c.  12.  fea,  5. 

Perfons  in  orders  to  fubfcribe  the  articles,  i?  £/  f. 
12.  feif.  I.  ^ 

And  to  take  the  oath,  i  IV.  £=?  M.  feff.  i,  c.  8.  feSt. 
7.      I  Geo.  I.  f.  13. 

Penalty  for  procuring,  giving  or  taking  orders  for  re- 
ward,  31  El.  c.  b.  fea.  10. 

None  but  priefts  are  capable  of  any  benefice  or  dignity, 
;  or   of  adminiftring  the  facrament,    13  fif  14  Car.  2.  c. 

4.  fea.  14. 
I      ^D^DinCiS,    A  general  chapter,  or  other  folemn  con- 
;  vention    of    the    religious   of    fuch   a    particular   order. 
Paroch.  Antiq.  p.  ^"jb. 

J     £D?iiineg  majo^es  f  mtno^cg.  The  holy  orders  of 

prieff,  deacon  and  fub-deacon,  any  of  which  did  qualify 
for  prefentation  and  admiflion  to  an  Ecci-  fiaftiia!  dij^nity 
or  cure,  were  called  ordines  majores  ;  and  the  infetiui  or- 
ders of  chantor,  pfalmift,  oftiary,  reader,  e^orcift  and 
acolyte,  were  called  ordines  minora:  For  which  the 
perfons  fo  ordained  had  t  eit  prima  tonjitra  diffcient 
from  the  tonfura  clericalis.  Cowe.l,  edit.  1727. 
j  j2D?llimim  fttgitilJt,  Thofe  of  the  religious  who  de- 
■  feried  ttieir  houfes,  threw  cff  their  habit,  and  fo  renoun- 
ced their  particular  order,  in  contempt  of  their  oath  and 
other  obligations.     The   favouring   and   prdteftin^'    fuch 

fugitives  was  charged  on  Thomas,   Earl  of  Lancaji.'r. . 

:  Ordinum  fugitivos,  legifque  tranfgreffores,  ne  lege  pUaeren- 

tur,  pertinaciter  favere Paroch.  Antiq.   p.  388. 

^^tlliaute,  Letters  patent  for  making  it  not  within 
1  theftaiuteof  monopolies,   21  Jac.  i.  c.  3.  fea.  10. 

£D^llO,  So  taken  for  that  rule  which  the  morks  were 
obliged  to  obferve.      In  Eadmer.  vita  S.  Anfimi,  cap.  77. 
;  Hcsc  £3"  his  fimilia  novitius  dicit,  dum  ordo  imprimis  illi 
I  gravis  videtur. 

£>jeo  alliU?;.  The  white  friers.  Thefe  were  of  the 
order  of  St.  Augujiine.  The  Cijiertians  alfo  wore  white. 
Cowell,  edit.    1727. 

£D?50  ntgec,  The  black  friers.  Sub  norma  Benediai 
famulantes  ;  as  Ingulphus  tells  us,  pag.  851.  and  Matt. 
Parif  pag.  321,  514.  The  Cluniacs  alfo  wore  black. 
Cowell,  edit.    1727. 

;©;(fgtHl,  or  CljcapgClD,  (from  the  Saxon  orf,  pecut 
.and  gild,  folutio  vel  redemtio,)  Is  a  delivery  or  reftitution 
of  cattle.  But  Lambard  {?iys,  'tis  a  reftitution  made  by 
the  hundred,  or  county,  of  any  wrong  done  by  one  that 
was  in  pledge.  Archa.  pag.  125.  or  rather  a  penalty 
for  taking  away  of  cattle. 

£Djf0?a  IjaHCrt,  Penalty  on  felling  a  net  with  a  ftall- 
boat  within  the  mouth  of  Orford  haven,   27  EI.  c.  21. 

:^^fratC3  (Aurifrifium,  i.  e.  veflis  acupiaa  aureis 
fills),  Frizled  or  embroidered  cloth  of  gold,  made  and 
ufed  in  England,  both  before  and  fince  the  conquefl-, 
worn  by  our  Kings  and  nobility,  as  appears  by  a  record 
in  the  Tower,  where  the  King  commands  the  Templen 
to  deliver  fuch  jewels,  garments  and  ornaments,  as  they 
had  of  his  in  keeping,  among  which  he  names  dalmati- 
cum  velatum  de  orefreis,  i.  e.  a  dalmatick  or  garment, 
guarded  with  orfraies.  And  of  old  the  jacquets  or  coat- 
armours  of  the  King's  guard,  were  alfo  termed  orfraies, 
becaufe  adorned  with  fuch  goldfmitii's  work.  Cowell, 
edit.   1727. 

;£DjgallOU|S,  But  more  truly  erguillous,  that  is,  proud 

and  i.igh-minded,  derived  from  tne  French  orgueil,  pride. 

£C>jgCp|5,   (mentioned  in  flat.  32  E.  2.  fi.  3.  c.  3.)  Is 

the  gieateft  fort  of  North-fea  fHh,  (for  the  ftatute  fays  they 

are  greater  than  lob-fiQj)  which  we  now  call  organ-ling, 

corruptly 
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corruptly  from  Or.kney-ling,  becaufe  the  beft  are  near  that 
ifland.     Cowell,  edit.   1727. 

^DjgillJC,  Without  recompence.  The  meaning  is, 
where  no  fatisfaflion  was  to  be  made  for  the  death  of  a 
man  killed  ;  that  is,  he  was  lawfully  flain.  <S/'  hoc  ih- 
veritet,  jaceat  orgilde.     Cowell,  edit.  1727. 

£!D^tel  tOlICgC,  A  prebend  of  Rochejhr,  how  annexed 
to  its  provoftfliip,    12  Ann.  Jl.  2.  c.  6.  feSi.  7. 

^Jtgiual.  In  the  court  of  King's  Bench,  the  ufual 
original  writ  iflued  in  the  adtions,  is  for  adion  of  tref- 
pafs  upon  the  cafe ;  and  this  court  doth  not  iflue  origi- 
nals in  a(3ions  of  debt,  covenant  or  account,  i^c.  where- 
as the  court  of  Common  Pleas,  proceeds  by  original  in 
all  kinds  of  a£tions :  But  to  arreft  and  fue  a  party  to  out- 
lawry, it  is  made  ufe  of  by  both  courts.  And  for  origi- 
nals in  trefpafs  on  the  cafe,  there  is  a  fine  payable  to  the 
crown,  where  the  damages  are  laid  above  forty  pounds 
in  proportion  to  the  damage.  Prailif.  SoUc.  254,  255. 
The  original  is  the  foundation  of  the  capias,  and  all  fub- 
fequent  procefs ;  the  return  whereof  is  generally  the 
iejie  of  the  capias :  Though  the  capias  may  be  taken  out 
before  the  original,  by  leaving  the  pracipe  with  the  fila- 
zer,  who  will  make  out  a  capias  upon  it,  and  afterwards 
carry  it  to  the  cuifitor  to  make  an  original ;  and  the 
filazer  when  it  is  returned,  is  to  file  it  with  the  cu^os 
brevium.  See  Attorney's  Praii.  in  Court  of  K.  B.  and 
C.  P. 

£DjijtnaIia,  In  theTreafurer's  remembrance-ofEce  in 
the  Exchequer,  are  records  or  tranfcripts  fent  thither  out 
of  the  Chancery,  and  are  diftinguiflied  from  Recorda, 
which  contains  the  judgments  and  pleadings  in  fuits  tried 
before  the  barons  of  that  court.     Id.  ib, 

£D?monl>,  (Duke  of)  Attainted,    i  Geo.  i.Jl.  2,  c.  17. 

fiDjpJjan,  (Orphanus,)  Is  a  fatherlefs  child  ;  and  in  the 
city  of  London  there  is  a  court  of  record  eftabliflied  for 
the  care  and  government  of  orphans.     4  Injl.  24!?. 

Funds  appointed  for  the  relief  of  the  orphans  of  London, 
5  jy.  iff  M.  c.  10.     21  Geo.  2.  c.  29. 

Duty  on  wines  imported  to  London,  ^  TF.i^  M.  c.  lO. 
fe^.  8. 

Duty  on  coals  continued,  21  Geo.  2.  c.  29. 

Defendant  intitled  to  cofts,  21  Geo.  2.  c.  29.  fe^.  6. 

See  Cuttom  of  ilOUDOtl. 

^Jtcllt,  A  foreft  word,  fignifying  the  claws  of  a  dog's 
foot.     Cowell,  edit.  1727. 

^JtOlagttim,  A  garden  plot.     Mon.  Ang.  torn.  I. 

£I)^pal,  (Oriolum,)  Is  a  room  or  cloifter  of  a  monaftery, 
priory,  Iffc.  whence  it  is  prefumed  that  Oriel  or  Oryal 
college  in  Oxford  took  name.     Cowell,  edit.  1727. 

©rculllttt  pacig.  It  was  a  cuftom  formerly  in  the 
church,  that  in  celebration  of  the  mafs,  after  the  prieft  had 
confecrated  the  wafer,  and  fpoke  thefe  words,  viz.  Pax 
Domini  vobifcum,  that  the  people  kifled  each  other ;  and  this 
was  called  Ofculumpacis.  After  wards,  when  this  cuftom  was 
abrogated,  another  was  introduced,  viz.  That  whilft  the 
prieft  fpoke  thefe  words,  a  deacon  or  fub-deacon  offered 
the  people  an  im'age  to  kifs,  which  was  commonly  called 
Pacem.  VVe  read  it  in  Mat.  Parif.  anno  iioo.  Regetn 
duxerunt  ad  offerendum  U  iterum  reduxerunt  ad  pacem, 
Cowell,  edit.  1727. 

j2Dfmonlr|3,  or  £DfcmuntlS!,  (Mentioned  in  flat.  32 
H.  8.  cap.  14.)  Is  a  kind  of  ore,  or  iron-ftone,  afluming 
the  nature  of  iron,  and  it  feems  was  anciently  brought 
into  England.     Cnvell,  edit.  1727. 

£[)ttcnCo,  Was  a  tribute  paid  by  merchants  for  leave 
to  (hew  or  expofe  their  goods  to  fale  in  markets,  ^i 
per  terras  ibant  oftenfionem  dabant  Uf  teloneum.  Leg. 
Ethelred.  cap.  23. 

SDstoalU'jS  lalJP,  By  which  was  meant  the  ejefling 
married  priefts,  and  introducing  monks  into  churches,  by 
Ofwald  bilhop  of  Worcejier,  in  the  year  964.  Cowell, 
edit.  1727. 

£D3\DalD'|S  lalU  !jttntl?CD,  Is  an  ancient  hundred  in 
Worcefierfhire,  fo  called  of  Ofwald,  bifliop  of  Worcejler, 
who  obtained  it  of  King  Edgar,  to  be  given  to  St.  Mar/& 
church  there.  It  comprehends  300  hides  of  land,  and  is 
exempt  from  the  jurifdiilion  of  the  fheriff".  Cam.  Brit. 
tit.  IVorcejUrfhire.  See  the  charter  in  Spelm.  Councils, 
I  torn.  fol.  432. 
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flDtljO,  Was  a  deacon-cardinal  of  St.  Nicholas,  in  car- 
cere  Tulliano,  a  legate  for  the  pope  here  in  England,  22 
H.  3.  whole  conftituiions  we  have  at  this  day.  Steufs 
Annals,  pag.  303. 

2DtljObOJUt0,  Was  a  deacon-cardinal  of  St.  Adrian 
and  the  pope's  legate  here  in  England,  15  H.  3.  as  ap< 
peareth  by  the  award  made  betwixt  the  faid  King  and  his 
commons  at  Kenilworth.  His  conftitutions  we  have  at 
this  day  in  ufe. 

^Hclj,  (Mentioned  in  flat.  24  H.  8.  e.  13.)  A  kind 
of  collar  of  gold,  worn  by  women  about  their  necks.  It 
is  fometimes  alfo  ufed  for  a  bofs  or  button  of  gold,  fet 
with  fome  rich  ftone. 

£D\)Cr.  Words  which  begin  or  end  with  over,  and  are 
names  of  places,  fignify  a  fituation  near  the  bank  of  fomc 
river  ;  from  the  Saxon  pfer,  ripa  ;  as,  St.  Mary  Over  in 
Southward,  Brownfover  in  Warwick/hire. 

^DUertptCD,  Is  a  Saxon  word,  and  fignifies  a  perfon 
convicted  of  a  crime  ;  from  the  Sax.  ofer,  fuper,  and 
cythan,  cffendcre.  'Tis  mentioned  in  the  laws  of  Edw. 
apud  Brompton,  p.  836. 

£Dl)erl)Crnifra,  A  contumacy  or  contempt  of  the  court. 
Sometimes  it  fignifies  a  forfeiture  for  fuch  contempt. 
In  the  laws  oi  Adeljlan,  c.  25.  it  fignifies  contumacy,  viz. 
5/  quis  gemotum  adire  fuper fedeat,  ter  emendet  overherniflam. 
In  a  council  held  at  IVinchefler,  anno  1027.  it  fignifies 
a  forfeiture  for  fuch  a  contempt.     Cowell,  edit.  1727. 

;©lJCrfaTtlcna,  Seems  to  have  been  an  ancient  penalty 
or  fine  (before  the  ftatute  of  hue  and  cry)  laid  upon  thofe, 
who  hearing  of  a  murder  or  robbery,  did  not  purfue  th« 
malefaftor.     3  Infi,  fol.  1 1 6. 

^DDerfecrsi  of  tlje  poo^.    See  poo?. 

£>DCCt?art,  (Failum  apertum,)  An  open  ad,  Co.  3  hjl^ 
fol.  12.  which  muft  be  manifeftly  proved.    See  2CtCftf0n». 

£Dl)ert#tUO?&,  An  open  plain  fpeech ;  derived  froi 
the  French  ouvert,  open.     Stat,  i  Alar.  feff.  2.  cap.  3. 

£Dutlop,  The  leirwiie  or  fine  paid  to  the  lord  by  th( 
inferior  tenant,  when  his  daughter  was  corrupted  or  de- 
bauched.——iVa//W  in  villa  de  Wridthorp folvii  qui- 

libet  pro  fiUabus  fuis  maritandis  gerfom  Domino,  i3  ourlo| 
pro  filiabus  corruptis,  isf  ftoth  i^  alia  fervitia  (J  auxiliua 
Petr.  Blef.  Contin.  Hift.  Croyland,  p.  115. 

;3DlltteO,  Derived  from  the  Old  French  ojler,  to  re^ 
move,  as  oujied  of  the  pofleflion,  that  is,  removed, 
put  out  of  poftefTion.  Mub.  9  Car.  i.  Cro.  3  Rep.  folt 
349.  Pocke's  cafe. 

SDuttet  \t  maine,  (Amovere  manum,)  Signifies  to  tain 
off  the  hand,  though  in  true  Frencii  it  Qiould  be  oujier  L 
main;  in  a  legal  fenfe  it  denotes  a  judgment  given  fo| 
him  that  traverfed  or  fued  a  monjlrans  le  droit,  and  is  in 
deed  a  delivery  of  lands  out  of  the  King's  hands  ;  foi 
when  it  appcareth  upon  the  matter  difcufled,  that  th* 
King  hath  no  right  or  title  to  the  thing  feized,  thee 
judgment  fliall  be  given' in  the  Chancery,  That  the  King', 
hands  be  amoved,  and  thereupon  an  amoveas  manum  fluL 
be  awarded  to  the  efcheator,  which  is  as  much  as  if  thi 
judgment  were  given,  that  he  ftiall  have  again  his  land 
Staundf.  Prarog.  cap.  24.  See  28  £.  i.  flat.  3.  cap.  19 
It  was  alfo  taken  for  the  writ  granted  upon  this  petition 
F.  N.  B.  fcl,  256.  It  is  written  outer  le  maine,  25  H.  8 
22.  But  now  all  wardfliips,  liveries,  primer  feifins,  am 
oujier  le  mains,  i^c.  ate  taken  away  and  difcharged  bj 
12  Car.  2.  cop.  24. 

£Dltttet  IC  tncr,  (Ultra  mare,)  Is  a  caufe  of  excufe  a 
eflbin,  if  a  man  appear  not  in  court,  upon  fummons,  fo' 
that  he  was  then  beyond  the  feas.     See  Cnbilt. 

flJlttfangtljCf,  Is  thus  defined  by  Braiion,  lib.  3.  tra£f.t\ 
tap.  34.  Utfangthefe  dicitur  latro  extraneus  veniens  aliundy 
de  terra  aliena,  i^  qui  captus  fuit  in  terra  ipf.us  qui  talt, 
habet  libertates :  But  Britton  hath  it  otherwife, /«/.  91! 
It  is  a  compound  of  three  Saxon  words,  viz.  out,  extra 
fang,  capio  vel  captus,  and  thef  fur.  It  is  ufed  in  th 
Common  law,  for  a  liberty  or  privilege,  whereby  a  lor 
is  enabled  to  call  any  man  dwelling  within  his  own  fee: 
and  taken  for  felony  in  any  other  place,  and  to  judge  hin  i 
in  his  own  court.  Rajiall's  Expofitian  of  IVords,  aoj 
I  bf  2  Ph.  i:^  Mar.  cap.  15.  | 

j2DHtlatH).  The  Saxon  Thanes  divided  their  lodand,  c  - 
hereditary  eftate  into  inland,  fuch  as  lay  neareft  to  thei 


our 

,wn  dwelling,  and  which  they  conveniently  kept  to  their 
iwn  ufe:  And  outland,  which  lay  beyond,  or  out  from 
mong  the  inlands  or  demains  ;  and  was  granted  out  to 
ny  tenant  hereditarily,  but  (like  our  copyholds  of  an- 
ient time,  which  had  their  original  from  hence)  merely 
t  the  pleafure  of  the  lord.  This  outland  ihey  fubdivided 
nto  two  parts,  whereof  one  part  they  difpofed  among 
iuch  as  attended  on  their  perfons,  either  in  war  or  peace, 
jailed  "ThcoJcns  or  lefler  Thanes.  The  other  pai  t  they  al- 
lotted to  their  hufbandmen,  whom  they  termed  Ceorls, 
.e.  carles  or  churles.      See  Spelman  of  Feuds,  cap.  5. 

£DutIato,  (Utlagaius,)  One  deprived  of  the  benefit  of 
he  law,  and  out  of  the  King's  prote£lion.  Fieta,  lib.  i. 
op.  47.  calls  him  Bannitum  extra  lege?!!,  and  Braflofi, 
a.  3.  iraSi.  21.  cap.  II.  num.  I  £3"  3.  fays,  Forisfacit 
tlagatus  omnia  qua  pads  funt,  quia  a  tempore  quo  utlagatus 
n  caput  gerit  lupinum,  ita  quod  ab  omnibus  interfici  pojjit  iff 
•npune ;  maxime  fi  fe  dcfenderit  vel  fugcrit,  ita  quod  diffi- 
itisjit  ejus  captio.  But  in  the  reign  of  Edward  l\\cT\\\x6, 
II  the  judges  agreed.  That  none  but  the  ftierifF  only, 
aving  lawful  warrant  for  that  purpofe,  fhould  put  to 
eath    any    man  outlawed.     Co.   on  Litt.  fol.  128.     See 

aitlaljjjv,  and  (Eapiasi  tttlagatitm. 

•  iDtltlainip,  (UtlagariaJ  Is  the  lofs  of  the  benefit  of  a 
jbjedt,  that  is,  of  the  King's  protedlion  and  the  realm. 

Ojtiawry  is  a  punilhment  inflifled  on  a  perfon  for  a 
iontempt  and  contumacy,  in  refuilng  to  be  amenable  to 
|nd  abide  by  the  juftice  of  that  court  which  hath  lawful 
luthority  to  call  him  before  them  ;  and  as  this  is  a  crime 
f  the  higheft  nature,  being  an  a£l  of  rebellion  againft 
hat  ftate  or  community  of  which  he  is  a  member,  fo 
oth  it  fubjeiSt  the  party  to  divers  forfeiturcj  and  difabi- 
ties;  for  hereby  he  lofeth  his  liberam  legem,  is  out  of  the 
Zmg's  protedion,  bfc.  Co.  Lit.  128.  Do£l.  £3"  Stud, 
ial.  2.  cap.  3.      I  Roll.  Abr.  802. 

And  33  to  forfeitures  for  refufing  to  appear,  herein  the 
iw  diftinguifties  between  outlawries  in  capital  cafes  and 
lofe  of  an  inferior  nature  ;  for  as  to  outlawries  in  treafon 
nd  felony,  the  law  interprets  the  party's  abfence  a  fuffi- 
ient  evidence  of  his  guilt,  and  without  requiring  further 
roof  or  fatisfa£lion  accounts  him  guilty  of  the  fadl,  on 
/hich  enfues  corruption  of  blood,  and  forfeiture  of  his 
/hole  eftate  real  and  perfonal.  Co.  Lit.  128.  3  /«/?. 
61. 

But  outlawry  in  lefTer  crimes,  or  in  perfonal  a£lions, 
oes  not  occafion  the  party  to  be  looked  upon  as  guilty  of 
ne  fud,  nor  dees  it  occafion  an  entire  forfeiture  of  his 
eal  eltate,  but  yet  it  is  very  fatal  and  penal  in  its  confe- 
uence; ;  for  hereby  he  is  reftrained  of  his  liberty,  if  he 
an  be  found,  forfeits  his  goods  and  chattels  and  the  pro- 
its  of  his  lands,  while  the  outlawry  remains  in  force. 
"^hw.  541.  9  H.  6.  20.  b.  Show.  Pari.  Ca.  73. 
:  Alfo  it  is  faid,  that  anciently  outlawry  was  looked  upon 
IS  fo  horrid  a  crime,  that  any  one  might  as  lawfully  kill 
I  perfon  outlawed  as  he  might  a  wolf,  or  other  noxious 
inimal  ;  but  that  the  law  herein  was  changed  in  Ed. 
[II.'s  time,  which  provides,  that  a  perfon  outlawed  (hall 
3e  put  to  death  by  the  ftierifF  only,  having  lawful  autho- 
rity for  that  purpofe.      Co.  Lit.  128.^. 

Alfo  from  the  heinoufnefs  of  the  offence  the  flieriff 
may,  on  a  capias  utlagatum,  break  open  the  houfe  of  the 
perfon  outlawed  ;  for  it  would  be  unreafonable,  that  this 
privilege  or  proteSion,  allowed  of  in  other  cafes,  fliould 
be  extended  to  him  who  is  declared  a  contemner  and 
violator  of  the  law ;  and  therefore  the  feifing  him  as  an 
outlaw,  doth  imply  the  liberty  of  entering  and  feifing 
him  wherefoever  fe  lies  hid.  2  Hate's  Hi/i.  P.  C.  202. 
9  Ca.  91.  I  Bulf.  146.  Cro.  Eliz.  go8.  Moor  606, 
668.  Teh.  28.  Cro.  Car.  537.  4  Leon.  41,  2  Jon. 
233- 

1.  In  what  cafes  procefs  of  outlawry  lies ;  and  by  what 
]urifdi£iion  fuch  proccffes  are  to  ijfue. 

2.  Againf}  whom  procefs  of  outlawry  may  be  awarded ; 
and  whether  it  may  be  awarded  againfi  a  peer,  an  infant, 
feme  fole  or  covert,  feveral  defendants.,  and  principal  and 
acceffary. 
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3.  To  what  place  procefs  of  outlawry  is  to  iJfue ;  and  i^ 
the  quintu  exaflus,  and  proclamations  on  an  outlawry. 

4.  IVhat  the  party  muji  do  in  order  to  intitle  him  to  d 
rcverfal;  and  of  the  effeSis  and  confequences  of  a  reverfal. 

I.  In  what  cafes  procefs  of  outlawry  lies ;  and  by  what 
jurifdiSiion  fuch  proceffes  are  to  iffue. 

It  feems,  that  originally  procefs  of  outlawry  only  lay 
in  treafon  and  felony,  and  was  afterwards  extended  to 
trefpafs  of  an  enormous  nature;  and  herein  it  is  laid  down 
by  ferjeant  Hawkins,  That  procefs  of  outlawry  at  this 
day  lies  in  all  appeals,  and  in  all  indi£lments  of  confpi- 
racy  and  deceit,  or  other  crimes  of  a  higher  nature  than 
trefpafs  vi  U'  armis ;  but  it  lies  not  in  an  a£lion,  nor,  as 
fome  fay,  on  an  indidment  on  a  Itatute,  unlefs  it  be 
given  by  fuch  ftatute,  either  exprefsly,  as  in  the  cafe  of 
prasmunire,  or  impliedly,  as  in  cafes  made  treafon  or 
felony  by  fiatute,  or  where  a  recovery  is  given  by  an 
a(ftion  in  which  fuch  procefs  lay  before,  as  in  the  cafe  of 
forcible  entry.  Staundf.  192.  Bro.  tir.  Outlawry,  26, 
36,  59.  Co.  Lit.  12%.  b.  Dyer  212,  214.  2  Haivk. 
P.  C.  302,  303.  and  feveral  authorities  there  cited. 

In  an  aflife  a  capias  pro  fine  lies,  and  upon  that  procefs 
of  outlawry,  if  the  affife  be  found  with  force,  but  being 
a  mixt  adlion,  as  favouring  of  the  realty,  it  is  out  of  the 
fiatute  of  additions,  I  Hen.  5.  cap.  5.  which  extends  only 
to  perfonal  adtions,  appeals  and  indiflments,  2  /«/?.  665. 
6  Mod.  85. 

So  procefs  of  outlawry  lies  in  replevin,  and  is  given 
by  the  fiatute  25  Ed.  3.  cap.  17.  which  gives  the  capias 
in  this  manner;  when  on  the  pluries  replegiari  facias  the 
flierifi'  returns  averia  elongata,  then  a  capias  in  withernam 
ifTues,  and  on  that's  being  returned  nulla  btna,  a  capias 
ifTues,  and  fo  to  outlawry ;  but  it  does  not  lie  on  the 
original  writ  of  replevin,  which  is  vicontiel  and  deter- 
mined ;  and  therefore  as  no  addition  is  required  in  fuch 
original  writ,  fo  neither  ought  there  to  be  any  in  the 
fecond  writ;  for  where  a  writ  or  procefs  is  founded  on  i 
former,  it  mud  purfue  the  former,  and  cannot  vary  from 
it.     6  Mod.  84.      I  Salk.  5.  Earl  of  Banbury  v.  Wood. 

By  the  Common  law,  in  all  actions  of  trefpafs  quart 
vi  &  armis,  and  in  which  there  is  a  fine  to  the  King,  i 
capias  was  the  procefs ;  and  herein  procefs  of  outlawry 
lay  by  the  Common  law.  35  Hen.  6.  6.  b.  22  Hen.  6. 
13.     Rafl.Ent.  2()T,-      loCu.  72.      2  Roll.  Abr.  80s. 

But  in  account,  debt,  detinue,  annuity,  covenant,  and 
fuch  anions  as  are  grounded  upon  negligence  or  laches 
merely,  no  capias  lay  at  Common  law,  but  only  fum- 
mons  and  diftrefs  infinite,  and  therefore  the  capias  and 
outlawry  in  thefe  a£lions  were  introduced  by  divers  afls 
of  parliament.  Co.  Lit.  128.  b.  3  Ca.  12,  2  Bul/l.  6^. 
2  InJ}.  143.  Cro.  Jac.  222,  261.  Teh.  158.  Raym. 
128.  I  Keb.  890,  908.  I  Sid.  248,  258.  Of  detinue 
of  charters.     Dyer  223.  a.  dtibitatur. 

By  the  ftatute  of  Marlebridge,  cap,  23.  the  writ  of 
m'jnjlravit  de  compoto  was  given,  where  before  the  procefs 
in  account  was  fummons,  attachment  and  diftrefs  in- 
finite; and  by  IVeJlm.  2.  cap,  ir.  procefs  of  outlawry  is 
given  in  account.     2  Injl.  145,  380,     F.  N.  B.  259. 

By  the  25  Ed.  3.  cap.  17.  it  is  accorded,  that  fuch 
procefs  ftiall  be  made  in  a  writ  of  debt  and  detinue  of 
chattels,  and  taking  of  beafts,  by  writ  of  capias,  and  by 
procefs  of  exigent,  by  the  fherifF's  return,  as  is  ufed  in  a 
writ  of  account.  3  Ca.  12.  2  Roll.  Rep.  2c)$,  2BulJi. 
63. 

And  by  the  19  Hen,  7.  cap.  9.  reciting,  "  That  for- 
afmuch  as  before  this  time  there  hath  been  great  delays  in 
aftions  of  the  cafe  that  have  been  fued  as  well  before  the 
King  in  his  Bench,  as  in  the  court  of  his  Common 
Bench,  by  reafon  of  which  delays  many  perfons  have 
been  put  from  their  remedy  ;  it  is  therefore  ordained,  en- 
adled  and  eftablifhed,  that  like  procefs  be  had  hereafter 
in  aflions  upon  the  cafe  as  well  fued  and  hanging,  as  to 
be  fued  in  any  of  the  faid  courts,  as  in  adlions  of  trefpafs 
or  debt. 

Bjt  it  hath  been  adjudged,  that  procefs  of  outlawry 

lies  in  no  cafe  but  where  a  capias  lies  j  and  that  therefore 
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where  the  proceeding  is  by  bill,  and  not  by  original,  as 
theie  can  be  no  capias,  fo  there  can  be  no  procefs  of  out- 
lavvry,  as  in  a  bill  of  privilege  by  or  againft  an  attorney. 

1  Leon.  329.      2  Rcll.  Ahr.  76.     I  Sid.  159.     I  Keb.  ^-j-j. 

It  is  clear,  that  tl'.e  courts  at  IVeJiminJler  may  iflue 
procefs  of  outlawry,  and  that  the  court  of  King's  Bench, 
either  upon  an  ir.diflinent  originally  taken  there,  or  re- 
moved thither  by  certiorari,  may  ifTue  procefs  of  capias 
and  exigent  into  any  county  of  England,  upon  a  non  eji 
inventtis  returned  by  the  fhcrifF  of  tfie  county  where  he  is 
indifled,  and  a  tefiatum  that  he  is  in  fome  other  county. 

2  Hole's  Hi fl.  P.  C.  198. 

Aifo  juftices  of  oyer  and  terminer  may  ifTue  a  capias 
cr  exigent,  and  To  proceed  to  the  outlawry  of  any  perfon 
indi<fled  before  them,  direfted  to  the  (herifF  of  the  fame 
county  where  they  held  their  fefTions  at  Common  law  ; 
and  by  the  ftatute  of  5  Ed.  3.  cap.  11,  they  may  ifTue 
procefs  of  capias  and  exigent  to  all  the  counties  of  Eng- 
land, againfl  perfoiis  inddied  or  outlawed  of  felony  be- 
fore them.      2  Hale's  Hiji.  P.  C.  2^,    199. 

But  juftices  of  gaol  delivery  regularly  cannot  iflue  a 
capias  or  exigent ;  becaufe  their  commiflion  is  to  deliver 
the  gaol  de  prijonibus  in  ea  exijlcntibus,  fo  that  thofe 
whom  they  have  to  do  with  are  always  intended  in  cuf- 
tody  already.     2  Hale's  Hijl.  P.  C.  199, 

Juflices  of  the  peace  may  make  out  procefs  of  out- 
lawry upon  indiflm.  nts  taken  before  themfelves,  or  upon 
indi(3tTients  taken  before  the  flierifF,  and  returned  to  the 
juftices  of  the  peace,  by  the  ftatute  of  i  Ed.  4.  cap.  I. 
but  the  power  of  the  (herifF,  to  make  any  procefs  upon 
indiftments  taken  before  him,  is  taken  away  by  that  fta- 
tute.     2  Hale's  Hiji.  199. 

It  is  made  a  quare  by  Hale,  whether  a  coroner  can  by 
law  make  out  procefs  of  outlawry  againft  a  man  indi(Sled 
by  inquifition  before  him.      2  Hale's  HiJl.  P.  C.  199. 

It  hath  been  held,  that  though  the  procefs  in  inferior 
courts  be  a  capias,  that  yet  they  cannot  proceed  to  out- 
law the  party.  Yelv.  158.  Cro.  yac.  222,  261,  Raytn. 
128.     1  Sid.  248,  259.     I  Keb.  890,  908. 

The  procefs  to  the  outlawry,  w/z.  the  capias  and  exi- 
gent, muft  be  in  the  King's  name,  and  under  the  judi- 
cial feal  of  the  King  appointed  to  that  court  that  iflues 
that  procefs,  and  with  the  tejie  of  the  thief  juftice  or 
chief  judge  of  that  court  or  feflions,  2  Hale's  tiiji.  P. 
C.  199. 

2.  Againjl  whom  procefs  of  outlawry  may  be  awarded; 
and  whether  it  may  be  awarded  againjl  a  peer,  an  infant, 
feme  file  or  covert,  feveral  defendants,  and  principal  and 
accejfary. 

If  a  nobleman,  or  peer  of  the  realm,  be  indicHed,  and 
cannot  be  found,  procefs  of  outlawry  {hall  be  awarded 
againft  him,  and  he  fhall  be  outlawed  per  judicium  co- 
ronatorum.  2  Inft.  49.  3  Lift.  31.  Staundf.  130.  2 
Hawk.  P.  C.  424. 

But  in  civil  aftions  between  party  and  party,  regu- 
larly a  capias  or  exigent  lies  not  againft  a  lord  of  parlia- 
ment of  England,  whether  fecular  or  ecclefiaftical  ;  yet 
in  cafe  of  an  indidtment  for  treafon  or  felony,  yea  or 
but  for  trefpafs  vi  &  armis,  as  an  alTault  or  riot,  procefs 
of  outlawry  fhall  ifTue  againft  a  peer  of  the  realm,  for 
the  fuit  is  for  the  King,  and  the  offence  is  a  contempt 
againft  him ;  and  therefore,  if  a  refcue  be  returned 
againft  a  peer,  or  if  a  peer  be  convidl  of  a  difleifin  with 
force,  or  denies  his  deed,  and  it  be  found  againft  him, 
a  capias  pre  fine  and  exigent  fhall  ilTue,  for  the  Kin"*  is 
to  have  a  fine  ;  and  the  fame  reafon  holds  upon  an  indidl- 
mcnt  of  trefpafs  or  riot,  and  much  more  in  the  cafe  of 
felony.  2  Hale's  HiJi.  P.  C.  igq,  200.  Cre.  Eliz. 
170.  503-     5  Co.  54.      1  Rol,  Jbr.  220. 

An  infant  above  the  age  of  fourteen  may  be  outlaw- 
ed, and  the  outlawry  is  not  erroneous  ;  but  an  infant 
under  the  age  of  fourteen  cannot  be  outlawed,  for  if  he 
be  it  is  erroneous.  3  Hen.  5.  utlag.  Fitz.  tit.  Outlawry 
II.  2  Rol.  Mr.  805.  Dyer  104,  2  Hale's  HiJi.  P. 
C.  207,  208. 
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But  the  ou;lawry  of  fuch  infant  is  not  void,  it  being 
of  record,  but  is  voidable  only  by  writ  of  error  PhZ 
239.  a.      2  Rol.  Ahr.  S05.  '     ^ 

A  woman  is  faid  to  be  waived,  and  not  outlawed  • 
and  the  reafon,  fays  my  Lord  Coke,  why  the  outlawry 
of  a  woman  is  legally  called  waiviaria mulieris,  is  becaufe 
women  are  not  fworn  in  leets  or  torns,  as  men  are 
who  are  above  the  age  of  twelve;  and  therefore,  fays 
he,  men  aic  called  uilagati,  i.  4:.  extra  legem  pofiti,  but 
women  are  waiviatte,  i.  e.  derelict  a,  left  out,  or  not 
regarded,  becaufe  they  are  not  fwurn  to  the  law,  Co 
Lit.  122.  b.     Lit.  fieii.  186. 

Therefore  where  a  capias  and  exigent  were  awarded 
againft  three  men  and  two  women,  and  the  return  was 
iitlagati  exiftunt,  where,  as  to  the  women,  it  ought  to 
have  been  waiviata  exiflunt,  this  was  held  to  be  error 
Cro.  Jac.  358.  Middleton'i  cafe.  1  Rol.  Rep.  407  S  p' 
I  Rol.  Mr.  804.  S.  P.  r  T  I-     .r. 

If  in  an  adion  againft  huftj.md  and  wife,  the  huft)and 
is  outlawed,  and  wife  waived,  and  fhe  is  taken  upon  the 
capias  uilagat',  though  file  is  to  be  difcharged  of  the  im- 
prifonment,  (becaufe  the  plaiiitff  cannot  proceed  againft 
her  alone)  yet  fhe  ftill  remains  waived,  and  when  her 
hufband  is  taken  he  muft  bring  her  in.  For  ihh  vide 
Dyer2jJ.b.  Cro.  Jac.  44.5.  Cro.  Eliz.  270.  Hutt 
86.      1  Sid.  21. 

In  an  aiSfion  for  a  debt  due  by  the  wife  before  mar- 
riage, the  hiftsand  was  returned  outlawed,  and  the  wife 
waived,  but  before  the  return  of  the  exigent  an  attorney 
procured  for  the  wife  z  fiupcrficdeas,  furmifms,  that  the 
wife  had  appeared  before  him  as  her  attorne'y  ;  and  on 
motion  that  this  appearance  of  the  wife  ftiould  be  re- 
ceived, all  the  court  conceived,  that  If  upon  the  exigem 
the  (herifT  had  returned  reddidit  fe,  or  upon  pluries  capiat 
had  rettjrned  cepi  corpus  fo,  the  wife,  then  her  appearance 
fliould  he  en  tied,  but  not  by  attorney,  as  it  is  here; 
and  the  exigent  fhould  only  iR'.n-  againft  the  huftjand,  £3 
idem  ides  fliould  be  ^iven  to  the  wife;  but  when  the  huf 
band  upon  the  exigent  is  returned  outhwed,  then  it  flial 
be  entred  aler  fans  jour  for  the  wife,  for  the  procefs  i 
determined  ;  and  if  he  will  purchafe  his  pardon,  he  ftial 
not  have  any  allowance  thereupon  in  a  fiire  faci.is,  un- 
lefs  he  appear  for  himfelf  and  his  wife;  but  if  hr  thi 
huftDand,  the  ftierifF  Should  return  cepi  corpus  upon  a  plu- 
ries capias,  and  non  eft  inventa  for  the  wife,  yet  an  exi- 
gent ftiall  ilTje  againft  both,  becaufe  it  muft  be  ptefuniec 
the  haftjand  mi.'ht  brinp  1-  lis  .vife;  but  if  upon  the 
exigent  the  flierift"  returned  reddidit  fe  fo-  the  huftjand  and 
for  .he  wife,  and  flie  is  waived,  the  hufband  ^hall  eofitu 
die;  but  in  this  cafe,  becaufe  the  exigent  was  rehjrned 
agamft  bo;h  to  be  outlawed,  the  fit.perjedeas  fuppofing  the 
appearance  of  the  wife  is  merely  idle  and  void  ;  where- 
upon it  was  difallowed,  and  x.\\c  exigent  appointed  to  be 
filed  againft  both.  Cro.  Car.  58,  59.  5^.////.,  ver.  AJh  y 
ux'  Hutt.  86.  S.  C. 

If  two  are  fued  in  a  joint  adion,  and  neither  of  (hem 
will  appear,  procefs  of  outlawry  muft  be  taken  out 
againft  both.     Cro.  Eliz.  648.   Beverly  ver.   Beverly. 

If  an  exigent  be  awarded  againft  two,  and  the  return  is 
prima  exaiii  fuerunt  isf  non  ccmparuerunt,  without  faying, 
nee  eorum  aliquis  comparuit,  it  is  erroneous.  2  Rol.  Air. 
802.  Taverner's  cafe. 

If  two  in  a  writ  of  account  are  adjudged  to  account, 
and  one  is  after  outlawed  in  the  fuit,  and  the  other  ap- 
pears, he  fhall  account  alone.  41  Ed.  3.  3.  1  Rol,  Air. 
127.   S.  C.      I  Brownl.  25.   S.  P.  fiaid. 

When  two  are  adjudged  to  account,  and  one  is  out- 
lawed and  accounts,  if  he  difcharges  himfelf  upon  the 
account,  this  fhall  be  a  difcharge  to  the  other,  when  he 
fues  a  fcire  facias  upon  a  charter  of  pardon  ;  and  if  lie 
be  charged  by  the  account,  this  (hall  be  a  charge  upon 
the  other  ;  becaufe  they  were  adjudged  to  account  joint- 
ly. 41  Ed.  3.  13.  ^.  I  Rol.  Ahr^izj.  and  vide  AJoor 
l88.      2  Leon.  76. 

If  in  debt  upon  an  obligation  againft  B.  and  C.  fons 
and  heirs  of  the  obligor,  and  againft  D,  the  daughter  and 
heir  of  A.  who  was  another  of  the  fons  and  heirs  of  the 
obligor  in  gavelkind,  procefs  is  continued  till  the  uncles 
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are  outlawed,  and  the  niece  wiived,  and  after  the  uncles 
are  pjiJoned,  and  bring  a  fare  facias  againft  tlie  plain- 
tiff" who  thereupon  declares  againft  tliem  ftmul  cum  the 
niece;  and  the  unclea  pleaded,  tl)eir  niece  is  but  of  the 
aoe  C)f  leven,  wide  non  mtendunt  quod  durante  minor:  estate 
fua  they  ought  to  anfwer,  ^c.  yet  the  parol  (liall  not 
demur  ;  fur  the  niece  is  out  of  court,  and  quoad  her  the 
original  is  deternnined,  and  at  her  full  age  no  re-funimons 
couiii  be  fucd  againft  her,  but  the  uncles  only,  becaufe 
file  never  appeared  in  court.  Dyer  239.  pi.  203.  Haw- 
try  ver.  Anger.  N.  Bendl.  148.  pi.  205.  Moor  74,  pi, 
203-   and  I  Jnd.  10.   S.  C.  adjudged. 

An  aifiion  of  trefpafs  v/as  brought  againft  two,  one 
was  outlawed,  after  the  entry  of  the  writ  it  was  entred, 
£^  fcieiidum  cjl  quod  pradift'  J,  S.  (one  of  the  defen- 
dantsj  utlagat'  ejl,  and  then  counts  againft  one  of  them  ; 
and  on  motion  in  arreft  of  judgment,  tlie  court  held 
the  declaration  nought,  and  that  the  courfe  of  pleading 
fuch  cafts,  af:er  the  entry  of  the  writ,  was  to  fay 
isT  quod  pradioi'  J.  S.  utlagat'  ejl  in  preec'  il'o,  and  that 
the  1-ft  words  are  eflential,  btcaufe  that  he  might  be 
jutlawed  in  another  writ,  and  not  in  this.  I  Sid.  ij^- 
I  Kei   642.  S.  C.  Guy  ver.   Barnard. 

As  to  awarding  outlawry  againft  principal  and  acceflary, 
w  the  ftit.  oi  fVf/im.  i.  cap.  14.  it  is  recited,  "That  it  had 
)een  ufeJ  in  fome  counties  to  outlaw  perfons  being  appealed 
>f  commandment,  force,  aid  or  receipt,  within  the  fame 
ime  that  he  which  is  appealed  for  the  deed  is  outlawed, 
ind  tl.ereupon  it  is  provided,  that  none  be  outlawed  upon 
ippeal  of  commandment,  force  aid  or  receipt,  unlefs  he 
hat  is  appealed  of  the  deed  be  attainted,  fo  that  one  like 
aw  be  ufed  therein  through  this  realm  ;  neverthelefs,  he 
hat  will  fo  appeal  (hall  not  by  reafon  of  this  intermit, 
)r  leave  ofF  :o  commence  his  appeal  at  the  next  county 
igainft  them,  no  more  than  againft  their  principals 
which  be  appealed  of  the  de;a.  but  their  exigent  (hall  re- 
nain  until  fuch  as  be  appealed  of  the  deed  be  attainted 
)f  outlawry  or  otherwife." 

In  the  conftrutftion  of  this  flatute,  the  following  parti- 
'.ulars  are  laid  down  by  Serjeant  Hawkins  as  moft  re- 
narkablc. 

ift,  That  it  feems  agreed,  that  it  extends  as  well  to 
ndiflments  as  to  appeals,  not  only  becaufe  the  word  ap- 
leal  in  the  ftatute  may  in  a  large  fenfe  be  taken  for  any 
iccufaiion  in  general  i  but  becaufe  indiftmeuts  are  cer- 
ainly  as  much  within  the  reafon  of  the  ftatute  as  ap- 
leals  ;  and  the  Common  law,  for  the  fettling  whereof 
his  (iatute  was  made,  did  not  make  any  diftin<Slion  in 
his  refpedl  between  appeals  and  indi(aments.  2  In/i. 
183.      2  Hawk.  P.  C.  306. 

2dly,  That  it  feems  to  be  agreed,  that  where-ever 
bme  of  the  defendants  are  exprefsly  charged  as  princi- 
lals,  and  others  as  accefTaries,  before  the  award  of  this 
'jtigent,  the  outlawry  thereon  of  thofe  charged  as  accef- 
faries  cannot  but  be  reverfible,  becaufe  it  appears  upon 
the  record  that  the  exigent  ifTued  contrary  to  the  direc- 
tion of  the  ftatute  ;  but  if  feveral  be  outlawed  on  a 
writ  of  appeal,  which  chargeth  them  all  alike  without 
any  diftiaclion,  there  can  be  no  advantage  taken  of  the 
appellant's  not  having  purfued  the  ftatute,  fince  it  ap- 
pears not  but  that  he  might  have  charged  them  all  as 
principals,      i  Hawk.  P.  C.  306.     2  Hak'i  Hiji.  P.  C. 

200. 

3dly,  That  it  is  flrongly  holden,  that  if  an  appellant 
take  out  the  exigent  at  the  fame  time  againft  all  the  de- 
fendants, he  muft,  when  they  appear,  count  againft  them 
all  as  principals,  and  (hall  be  concluded  from  charging 
any  of  ihem  as  accefTaries,  becaufe  he  has  taken  out 
(uch  procefs  as  is  erroneous  wheie  all  ate  not  principals ; 
but  he  makes  a  doubt,  whether  this  be  law  at  this  day, 
fince  all  errors,  as  the  law  feems  now  to  be  holden,  are 
falvcd  by  apcearance.  2  Hawk.  P.  C.  306.  and  vide  2 
Hale's  Hijl.  P.  C.  200. 

4thly,  Tiiat  it  feems  the  better  opinion,  that  where 
th«ie  are  more  than  one  principal,  the  exigent  ftiall  not 
iflUe  till  all  of  them  are  arraigned  ;  and  herein  it  is  faid  by 
Halt,  that  if  ^.  and  B.  be  inditSled  as  principals  in  felony, 
and  C.  as  acceflary  to  them  both,  the  exigent  againft  the 
acceflary  (hall  ftay  till  both  be  attainted  by  outlawry  or 
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plea  ;  for  that  it  is  faid,  if  one  be  acquitted,  the  accef- 
fary  is  difcharged,  becaufe  indidled  as  accefl'iry  to  both, 
and  therefore  (hall  not  be  put  to  anfwer  till  both  he  jt- 
taint ;  but  hereof  he  adds  a  dubitatur,  becaufe  thout»h 
C.  be  acceflary  to  both,  he  might  h^i-e  been  indi£t=.j  as 
accefliry  to  one,  becaufe  the  felonies  are  in  law  feveral  ; 
but  if  he  be  indicfled  as  acce/Tary  to  both,  he  muft  be 
proved  fo.  2  Haivk.  P.  C.  306.  2  Hale's  HiJi.  P.  C. 
200,  2or. 

In  treafon  all  are  principals ;  and  therefore  procefs  of 
outlawry  may  go  againft  him  that  receives,  at  the  fame 
time  as  againft  him  that  did  the  faift.  i  Hale's  Hifl.  P. 
C.  238. 

3.  To  what  place  procefs  of  outlawry  is  to  ijfue  ;  and  of 
the  quinto  exa<5fus,  and  proclamations  on  an  outlawry. 

The  exigent  muft  be  fued  in  the  county  where  the 
party  really  /cfldes,  for  there  all  aftions  were  originally 
laid  ;  and  becaufe  that  outlaw: ies  were  at  fi'  ft  only  for 
treafon,  felony  or  very  enormous  tre^pafles,  the  procefs 
was  to  be  executed  at  the  Tom,  which  is  the  fl)cr!fF's 
criminal  court  ;  and  this  heid  not  only  before  the  (herifF, 
but  before  the  coroners,  who  were  ancient  confervators 
of  the  peace,  bein'j  the  beft  men  in  each  county,  tc  pre- 
fide  with  the  (herifF  in  his  court,  and  who  pronounced 
the  outlawry  in  the  county  court  on  the  party's  being 
quinto  exaSius  ;  and  therefore  anciently  there  was  no  oc- 
cafion  for  any  procefs  to  any  other  county  than  that  in 
which  the  party  aiftually  refilled  ;  but  this  matter  being 
fince  altered,  and  thi;  learning  thereof  depending  on  I'eve- 
ral  adis  of  parlirment,  it  will  be  nece(rarv  to  take  notice 
of  ihe  ftatutes  themfelves.  Fitz.  Exigent  26.  Dyer 
295. 

And  firft.  It  is  cnaSed  by  the  6  Hen,  6.  cap.  r. 
*'  That  before  any  exigents  be  awarded  againft  perfons 
indifled  in  the  Kiug'  Bench  of  treafon  or  felony,  writs 
of  capias  (hall  be  dire(5ted  as  well  to  the  (heriff  or  (hcriffs 
of  the  county  whereof  they  be  named  in  the  indiftments ; 
the  fame  capias  having  the  fpace  of  fix  weeks  at  the  leaft, 
or  longer  time,  by  the  difcretion  of  the  (aid  juftices,  if 
the  cafe  require  ;r,  before  the  return  of  the  fame  ;  which 
writs  fo  returned,  the  ju(tices  (hall  proceed  in  the  man- 
ner as  they  had  done  before  the  ftatute;  and  if  any  exi- 
gent be  awarded,  or  any  outlawry  pronounced  againft 
fuch  .perfons,  before  the  return  of  the  faid  writs,  the 
fame  exigent  fo  awarded,  with  the  outlawry  thereof  pro- 
nounced, fliall  be  void  and  holdfin  for  none." 

And  it  is  further  enafled  by  8  H.  6.  cap.  10.  "  That 
upon  every  indidlment  or  appeal,  by  the  which  any  fub- 
jeifl  dwelling  in  other  counties  than  where  fuch  indict- 
ment or  appeal  (hall  be  taken  of  treafon,  felony  and  tref- 
pafs,  before  the  juftices  of  the  peace,  or  before  any 
other,  having  power  to  take  fuch  indiflments  or  appeals, 
or  other  commiflioners  or  juftices  in  any  county,  fran- 
chife  or  liberty  of  England,  before  any  exigent  awarded, 
prefently  after  the  firft  writ  of  capias  returned,  another 
writ  of  capias  (hall  be  awarded,  direfted  to  the  (herifF  of 
the  county  whereof  he  who  is  indifled  is  or  was  fuppo- 
fed  to  be  converfant,  by  the  fame  indidlment,  returnable 
before  the  fame  juftices,  before  whom  he  is  indifled  or 
appealed  at  a  certain  day,  containing  the  fpace  of  three 
months  from  the  date  of  the  laft  writ,  where  the  coun- 
ties be  holden  from  month  to  month,  and  where  the 
counties  be  holden  from  fix  weeks  to  fix  weeks,  the  fpace 
of  four  months,  until  the  day  of  the  return  of  the  faid 
writ,  by  which  writ  of  fecond  capias,  the  (herifF  (hall 
be  commanded  to  take  him  which  is  fo  indidfed  or  ap- 
pealed by  his  body,  if  he  can  be  found  within  his  baili- 
wick ;  and  if  he  cannot  be  found  within  his  bailiwick,  to 
make  proclamation  in  two  counties  before  the  return  of  ti  e 
fame  writ,  that  he  which  is  fo  indidled  or  appealed  (hall 
appear  before  the  faid  juftices,  is'c.  at  the  day  contained 
in  the  faid  writ,  to  anfwer,  &c.  after  which  writ  fo  fcr- 
ved  and  returned,  if  he  which  is  fo  indidled  or  appealed, 
come  not  at  the  day  of  fuch  writ  returned,  the  exigent 
fhall  be  awarded  ;  and  that  every  exigent  and  outlawry 
otherwife  awarded  or  pronounced  (hall  be  holden  for 
none  and  void. 

But 


OUT 

But  it  is  exprefsly  provided,  "  That  the  above  reci- 
ted ftitute  concerning  procefs  to  be  made  before  the  King 
in  his  bench  ftand  in  force,  and  that  this  prefent  (latuie 
(hall  not  extend  to  indiiStinents  or  appeals  taken  within 
the  county  of  Cheftcr  ;  and  that  if  any  perfon  (hall  be 
indidted  or  appealed  of  felony  or  treafon,  and  at  the  time 
of  the  fame  felony  or  treafon  fuppofed,  was  converfant 
within  the  county  whereof  the  indictment  or  appeal 
makes  mention,  the  like  procefs  to  be  made  againit  them 
as  was  ufed  before." 

And  it  is  further  enafled  by  lo  Hen.  6.  cap.  6.  "  That 
fuch  fecond  capiai  as  is  required  by  8  Hen.  6.  cap.  lO. 
(hall  be  awarded  upon  indi£lments  or  appeals  removed 
into  the  King's  Bench,  or  elfewhere,  by  certiorari  or 
otherwife." 

And  bv  the  31  Eliz.  cap.  3.  it  is  enafled,  "  That  in 
every  aftion  perfonal,  where  any  writ  of  exigent  (hall  be 
awarded  out  of  any  court,  one  writ  of  proclamation  fliall 
be  awarded  and  made  out  of  the  fame  court  having  day 
of  tejle  and  return,  as  the  faid  writ  of  exigent  (hall  have 
direded,  and  delivered  of  record  to  the  (herifF  of  the  county 
where  the  defendant,  at  the  time  of  the  exigent  fo  awar- 
ded, (hall  be  dwelling  ;  which  writ  of  proclamation  (hall 
contain  the  efFefl  of  the  fame  aiSion  :  And  that  the  (heiifF 
of  the  county,  unto  whom  any  fuch  writ  of  proclamation 
(hall  be  dirtdtcd,  (liall  make  three  proclamations  in  this 
form  following,  and  not  otherwife;  that  is  to  fay.  One 
of  the  fame  proclamations  in  tlie  open  county- court,  and 
one  otlier  cf  the  fame  proclamations  to  be  made  at  the 
general  quarter-feffions  of  the  peace  in  thofe  parts  where 
the  party  defendant  at  the  time  of  the  exigent  awaided 
(liall  be  dwelling  ;  and  one  other  of  the  fame  proclama- 
tions to  be  made  one  month  at  the  leaft  before  the  quinto 
exaSliis  by  virtue  of  the  faid  writ  of  exigent,  at  or  near  the 
mod  ufual  door  of  the  cliurch  or  chapel  of  that  town  or 
parifh  where  the  defendant  fliall  be  dwelling  at  the  time 
of  the  exigent  fo  awarded  ;  and  if  the  defendant  (liall  be 
dwelling  out  of  any  parifh,  then  in  fuch  place  as  aforefaid, 
of  the  pari(h  in  the  fame  county,  and  next  adjoining  to 
the  place  of  the  defendant's  dwelling,  and  upon  a  Sunday 
after  divine  fervice  and  fermon,  if  any  fermon  there  be; 
and  if  no  fermon  there  be,  then  forthwith  after  divine 
fervice;  and  that  all  outlawries  had  and  pronounced,  and 
no  writs  of  proclamations  awarded  and  returned  according 
to  the  form  of  this  ftatute,  (hall  be  utterly  void  and  of 
none  efFed." 

In  the  con(lru£tion  of  fhefe  fiatutes  the  following  opi- 
nions have  been  holden  ; 

That  thj'  the  words  are  exprefs,  that  any  outlawry 
pronounced  contrary  to  the  direflions  of  the  ftatute  (hall 
be  void  ;  yet  it  is  not  to  be  taken,  as  if  fuch  outlawries 
were  abfolutely  void,  but  only  voidable  by  writ  of  error. 
Cro.  Eliz.  179.     3  Co.  59.     Plow.  137.     Hob.  166. 

If  a  defendant  be  exprefsly  named  of  the  fame  county 
wherein  he  is  indlfled  or  appealed,  and  be  alfo  named 
under  an  alias  diilus  of  another,  it  hath  been  adjudged, 
that  there  is  no  need  of  any  capias,  with  a  command  for 
proclamation  accoiding  to  8  Hen.  6.  becaufe  that  which 
comes  under  the  alias  diiius  is  no  way  traverfable  nor  ma- 
teria! :  Alfo  if  a  defendant  be  named  of  B.  and  late  of 
C.  there  is  no  need  of  any  capias  to  the  (herifF  of  the 
county  wherein  C.  lies;  becaufe  that  it  appears,  that  the 
defendant  is  at  prefent  converfant  at  B.  but  if  a  defen- 
dant be  named  of  no  certain  place  at  prefent,  but  only  late 
of  B.  and  late  of  C.  and  late  of  D.  i^c,  being  all  of  them 
in  counties  different  from  that  in  which  the  profecution  is 
commenced,  a  capias  (hall  go  to  the  (herifF  of  every  one  of 
thofe  counties.  2  Hawk.  P.  C.  304-5.  2  Hale's  Hiji. 
P.C.  195-6. 

On  a  writ  of  error  to  reverfe  an  outlawry  upon  the 
flatutc  of  5  Eliz.  of  perjury,  the  firft  error  a(figned  was, 
that  he  was  indiiSted  by  the  name  of  A^.  L.  de  parochia  de 
Aldgate,  and  not  (hew  in  what  county  Aldgate  is,  2dly, 
for  that  a  county  court  was  held  23  Feb.  and  the  next 
county  court  was  held  23  March  following,  fo  as  there 
were  not  twenty-eight  days  between  thefe  two  county- 
courts,  as  there  ought  to  be  by  law,  exclufive  and  not 
inclulive.  And  for  the  firft  caufe  it  was  reverfed  ;  altho' 
it  was  objeded  to  be  well  enough,  becaufe  MiddUfex  was 
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in  the  margin,  fo  the  parifh  (hould  be  intended  (0  refer 
thereto  ;  but  becaufe  an  indiflment  (hall  not  be  taken  by 
intendment,  and  becaufe  the  county  in  the  margin  (hall 
be  referred  to  the  place  where  the  offence  was  commiited, 
and  not  to  the  indidlment  of  the  party  ;  and  by  the  fta- 
tute of  8  Hen.  6.  there  ought  to  be  the  addition  of  the 
place  and  county  where  the  party  inditled  inhabits; 
therefore  it  was  held  to  be  ill,  and  reverfed.  For  the  fecond 
caufe  alfo,  it  was  held  to  be  erroneous ;  but  Tanfidd  faid, 
that  ought  to  be  afllgned  for  error  in  fait,  for  it  might 
be  leap-year,  and  then  it  is  good,  and  that  matter  iffuable. 
Cro.Jac.  167.   Leeche's  cz{e. 

If  an  exigi  facias  be  delivered  to  the  (herifF,  and  there 
are  but  two  county-courts  before  the  return,  and  the 
(heriff"  return  the  firft  and  fecond  exaHus,  &  non  compa- 
ruit,  and  that  there  were  no  more  county  days  between 
the  delivery  of  the  writ  to  him  and  the  day  of  the  return, 
there  may  ifTue  a  fpecial  exigi  facias  with  an  alkcaio  co- 
mitatu,  if  it  be  prayed  after  the  return,  and  before  anj 
new  county-day  be  paft  ;  but  if  any  county-day  be  pafl 
between  the  laft  of  the  former  county-days  and  the  re- 
turn, no  exigi  facias  (hall  ifl'ue  with  an  aUocato  ccmitatu 
but  an  exigi  facias  de  novo;  for  the  demand  of  the  partj 
muft  be  at  five  county- courts  fuccefTively  held  one  afte 
another  without  any  county-court  intervening;  fo  if  afte 
the  fecond  exaHus  the  cfFender  render  himfelf,  and  fim 
mainprize,  and  at  the  day  of  the  return  make  default,  n- 
exigi  facias  with  an  allocato  comitatu  (hall  ifTue,  becauf 
three  county- days  intervened,  but  a  new  exigent  and 
capias  againft  the  bail.      2  Hale's  HiJl.  P.  C.  201-2. 

And  therefore  it  hath  been  holden,  that  in  Lendm 
where  the  holding  of  the  Huftings  is  uncertain,  no  ex 
facias  fliall  ifTue  with  an  allocato  Huftings,  becaufe  tl 
court  cannot  take  notice  of  the  fet  times  of  holding  i 
as  they  may  of  the  times  of  hojding  the  county-court 
but  it  is  now  agreed,  tl'.at  if  an  exigent  iJTucs  in  Londa 
and  they  begin  Hufting  de  placito  feme  (as  they  maj 
they  (hall  proceed  along  at  that  Huftings  to  the  outlawf 
without  mingling  their  Hufting  de  communibus  placilti 
but  if  an  allocato  Hufting  comes,  they  (hall  proceed  withoi 
omitting  any  Hufting.  Palm.  287.  2  Eeon,  14,  2  HaL 
Hi/}.  P.  C.  202. 

4.  ^f'ljat  the  party  mujl  do  in  order  to  intitlc  him  to 
reverfal  j  and  the  cffeSis  and  confequences  of  a  reverfal. 

Regularly  in  all  outlawries,    as  well  perfonal  as  c 
minal,  the  party  in  order  to  reverfe  the  fame  was  to  a 
pear   in  perfon,  and  could   not  appear  by  attorney. 
Leon.  22. 

But  now  by  the  4  £sf  5  W.l^  M.  cap.  18.  For  t! 
more  eafy  and  fpcedy  reverfing  of  outlawries  in  the  ecu 
of  King's  Bench,  it  is  enafled,  "  That  from  and  afti 
the  firft  day  of  Eajlcr  term  thence  enfuing,  no  perfon 
perfons  whatfoever,  who  are  or  (hall  be  outlawed  in  tl 
faid  court  for  any  caufe,  matter  or  thing  whatfoeve 
(treafon  and  felony  only  excepted,)  (hall  be  compelled 
come  in  perfon  into  or  appear  in  perfon  in  the  faid  ecu 
to  reverfe  fuch  outlawry,  but  (hall  or  may  appear  by  a 
torney  and  reverfe  the  fame  without  bail  in  all  cafe 
(except  where  fpecial  bail  (hall  be  ordered  by  the  fa 
court.)" 

And  it  is  further  ena£led  by  the  faid  ftatute,  "  Thi 
if  any  perfon  or  perfons  outlawed,  or  hereafter  to  \ 
outlawed,  in  the  faid  court,  (other  than  for  treafon  ( 
felony,)  (hall  from  and  after  the  faid  firft  day  of  Eajli 
term  be  taken  and  arrefted  upon  any  capias  utlagaium  ot 
of  the  faid  court,  it  (hall  and  may  be  lawful  to  and  ft 
the  (herifF  or  (herifTs,  who  hath  or  (hall  have  taken  an 
arrefted  fuch  perfon  and  perfons,  (in  all  cafes  where  fpt 
cial  bail  is  not  required  by  the  faid  court,)  to  take  a 
attorney's  engagement  under  his  hand  to  appear  for  tl 
faid  defendant  or  defendants,  and  to  reverfe  the  faid  oui 
lawries,  and  thereupon  to  difcharge  the  faid  defendai 
and  defendants  from  fuch  arrefts ;  and  in  thofe  cafe 
v/here  fpecial  bail  is  required  by  the  faid  court,  the-fal 
(herifF  and  (herifTs  (hall  and  may  take  fecurity  of  the  fai 
defendant  or  defendants  by  bond,  with  one  or  more  fui 
ficient  furety  or  fureties,  in  the  penalty  of  double  the  fuii 

f( 


OUT 

for  which  fpeclal  bail  is  requirecf,  and  no  more,  for  his, 
her  or  their  appearance  by  attorney  in  the  faid  court  at 
the  return  of  the  faid  writ,  and  to  do  and  perforin  fuch 
things  as  fliall  be  required  by  the -faid  court;  and  after 
fuch  bond  taken  todifcharge  the  faid  defendant  and  defen- 
dants from  the  faid  arrefts." 

And  it  is  farther  enafted  by  the  faid  ftatute,  "  That 
if  any  perfon  or  perfons  outlawed  as  aforefaid,  and  talcen 
and  arretted  upon  a  capias  utlagatum,  fhali  not  be  able  witliin 
the  return  of  the  faid  writ  to  give  fecurity  as  aforefaid,  in 
cafes  where  fpecial  bail  is  required,  fo  as  he  or  they  are 
comniitted  to  gaol  for  default  thereof,  that  whenfoever 
the  faid  prifoner  or  prifoners  (hall  find  fufficient  fecurity 
to  the  fherifF  or  fherifF«,  in  whofe  cuftody  he  or  they 
fllall  be,  for  his  or  their  appearance  by  attorney  in  the 
faid  court,  at  fome  return  in  the  term  then  next  follow- 
ing, to  revet fe  the  faid  outlawry  or  outlawries,  and  to  do 
and  perform  fuch  other  thing  and  things  as  (hall  be  re- 
quired by  the  faid  court,  it  (hall  and  may  be  lawful  to 
and  for  the  fheriff  and  (herifFs,  after  fuch  fecurity  taken, 
to  difcharge  and  fet  at  liberty  the  faid  prifoner  and  pri- 
foners for  the  fame  j  any  law  or  ufage  to  the  contrary 
notwithftanding." 

It  bath  been  held,  ttiat  if  the  party  outlawed  comes  in 
by  cepl  corpus,  he  (hall  not  be  admitted  to  reverfe  the  out- 
lawry without  appearing  in  perfon,  as  in  fuch  cafe  he 
was  obliged  to  do  at  Common  law;  or  putting  in  bail 
with  the  fherifF  for  his  appearance,  upon  the  return  of 
the  cepi  corpus  and  for  doing  what  the  court  (hall  order. 
2  Salk.  496. 

By  Weflm.  \.  cap.  g.  it  is  exprefsly  provided,  that  thofe 
who  are  outlawed,  have  abjured  the  realm,  £iff.  (hould 
be  excluded  the  benefit  of  replevin  ;  yet  it  hath  been  al- 
ways held,  that  the  court  of  King's  Bench  may  in.  their 
jifcretion,  in  fpecial  cafes,  bail  a  perfon  upon  an  out- 
lawry of  felony  ;  as  where  he  pleads,  that  he  is  not  of 
the  fame  name,  and  therefore  not  the  fame  perfon  with 
him  that  was  outlawed,  or  alleges  any  other  error  in  the 
proceedings.     2  Hawk.  P.  C.  98. 

By  the  3  EUz.  cap.  3.  feSi.  3.  it  is  enafled,  "  That 
jefore  any  allowance  of  any  writ  of  error,  or  reverfing 
)f  any  outlawry  be  had  by  plea,  or  otherwife,  through  or 
jy  want  of  any  proclamation  to  be  had  or  made  according 
:o  the  form  of  th's  ftatute,  the  defendant  and  defendants 
n  the  original  adlion  (hall  put  in  bail,  not  only  to  appear 
ind  anfwer  to  the  plaintiff  in  the  former  fuit  in  a  new 
iftion  to  be  commenced  by  the  faid  plaintiff  for  the 
paufe  mentioned  in  the  firft  a£t!on,  but  alfo  to  fatisfy  the 
Condemnation,  if  the  plaintiff  (hall  begin  his  fuit  before 
:he  end  of  two  terms  next  after  the  allowing  the  writ  of 
;rror,  or  otherwife  avoiding  of  the  faid  outlawry. 

yf.  who  was  a  foreign  merchant  and  never  in  England, 
was  outlawed  at  the  fuit  of  B.  in  an  a£lion  on  feveral 
promifes  for  goods  fold  and  delivered  ;  and  upon  a  fpecial 
tapias  utlagatum  a  (hip  and  other  efFedts  belonging  to  J. 
were  feifed,  as  forfeited  upon  this  outlawry  ;  and  it  was 
imoved,  that  this  outlawry  may  be  vacated,  and  reftitution 
awarded,  upon  affidavits  produced  and  read,  that  the  de- 
fendant was  never  infra  legem,  i.  e.  that  he  never  was  in 
England,  and  therefore  could  not  be  outlawed,  becaufe 
that  was  putting  him  extra  legem.  Sed per  curiam  ;  This 
outlawry  (hall  not  be  vacated  upon  fuch  affidavits,  but 
the  defendant  may  bring  a  writ  of  error,  which  he  was 
compelled  to  do,  and  thereupon  to  put  in  bail  to  the  ac- 
tion in  which  he  was  outlawed  according  to  the  new 
ftatute  of  4  y  5  f^.  £3"  AI.  and  then  the  plaintifF  con- 
fented  to  the  reverfal  of  the  outlawry.  Carth.  459. 
Matthews  v.  Erbo. 

H.  was  outlawed  in  two  aflions,  one  was  for  10/.  the 
other  for  401.  and  upon  reverfing  the  outlawry  the  court 
took  fpecial  bail  for  the  firfl,  and  an  appearance  for  the 
other,  upon  the  ftatute  4  £3"  5  /F.  fs"  M.  and  the  recog- 
nizance was  taken  purfuant  to  31  EUz.     2  Salk.  496. 

It  is  clearly  agreed,  that  an  attainder  of  felony  of  a 
perfon  who  had  any  lands  (hall  never  be  reverfed  by  writ 
of  error,  without  2.  [cire  facias  againft  all  the  tertenants 
and  lords  mediate  and  immediate;  but  it  is  fettled,  that 
{y\t:\i  fcire  facias  is  not  neceflTary  in  the  cafe  of  high  treafon. 
Dyer  34.  pi.  20.  Cro.  Eliz.  235.  i  Keb.  141.  pL  U. 
Vol.  II.  N".  no. 
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1  Sid,  2^^-     3  A>^.  39-     3^/0^.42,47.     4AIod.;^tb. 

2  Hale's  Hiji.  P.  C.  S.  P. 

Alfo  it  is  faid,  that  it  is  not  neceffary  in  the  cafe  of 
felony,  when  it  is  fuggefled  ori  the  roll  that  the  party  had 
no  lands,  and  the  attorney  general  confefFes  it.     2  Salk. 

495- 

It  is  agreed,  that  after  an  outlawry  of  treafon  or  felony 
is  reverfed,  the  party  (hall  be  put  to  plead  to  the  indlft- 
ment,  for  that  ftill  remains  good,  and  he  may  be  tried  at 
the  King's  Bench  bar;  or  the  record  may  be  remitted 
into  the  country,  if  it  were  removed  into  the  King's 
Bench  by  certiorari,  with  a  command  to  the  jaftices  be- 
low to  proceed  by  the  ftatute  of  6  Hen.  6.  cap.  6.  Cro. 
Jac.  464.  Cro.  Car.  365.  3  Mod.  42.  6  Mod.  1 15. 
2  Hale's  HiJl.  P.  C.  209. 

So  if  a  man  be  outlawed  by  procefs  in  an  information, 
and  comes  in  and  reverfes  the  outlawry,  he  muft  plead 
injlanter  to  the  information.  I  Salk.  371.  Rex  v.  Hill. 
5  Mod.  141.  S.  P. 

The  law  is  the  fame  in  civil  cafes ;  and  therefore  if 
an  outlawry  in  a  perfonal  aSion  be  reverfed,  the  original 
remains.      March  9. 

Trefpafs  for  taking  and  detaining  his  beafts  till  he 
made  a  fine ;  the  aftion  was  laid  in  Sujfcx ;  the  defen- 
dant pleads,  that  the  caufe  of  a£lion  did  not  accrue  within 
fix  years  before  fuing  of  the  writ.  The  plaintifF  replies, 
that  at  another  time  he  brought  an  original  in  battery  in 
London,  intending  when  the  defendant  had  appeared  to 
have  declared  for  this  trefpafs;  and  that  the  defendant 
was  outlawed  in  London;  and  that  within  fuch  .t  time 
after  the  reverfal  of  the  outlawry  he  declared  here  ;  the 
defendant  demurred  ;  and  for  the  defendant  it  was  infifted, 
that  the  original  being  laid  in  London,  he  could  not  in 
this  aftion  declare  in  another  county,  tho'  the  caufe  of 
adlion  be  tranfitory ;  but  upon  information  by  the  protho- 
notaries  that  the  courfe  of  the  court  is,  that  altho'  the 
original  be  laid  in  London  for  expediting  the  outlawry, 
yet  when  the  defendant  comes  in,  the  plaintifF  may  de- 
clare againft  him  in  any  other  county,  be  the  adtion  local 
or  tranfitory;  and  the  ftatute  21  "jac.  r.  cap.  16.  gives 
to  plaintifFs  generally  a  power  to  commence  a  new  fuit 
within  the  year  after  the  outlawry  reverfed  ;  and  that  fo 
he  may  do  in  this  cafe  to  warrant  his  declaration  within 
the  courfe  of  the  court ;  and  judgment  was  given  for  the 
plaintifF.      3  Lev.  245.   IVIntwick  v.  Hovenden. 

It  hath  been  adjudged,  that  if  the  King  grant  over  the 
lands  of  a  perfon  outlawed  for  treafon  or  felony,  and 
afterwards  the  outlawry  be  reverfed,  the  party  may  enter 
on  the  patentee,  and  need  neither  to  fue  a  petition  to  the 
King  nor  a  fcire  facias  againft  the  patentee.  I  And.  188. 
A  perfon  (hall,  after  outlawry  reverfed,  be  reftored  to  his 
law,  and  to  be  of  ability  to  fue.     Co.  Lit.  288.  b. 

If  the  goods  of  a  perfon  outlawed  are  fold  by  the  (herifF 
upon  a  capias  utlagatum,  and  after  the  outlawry  is  reverfed 
by  writ  of  error,  he  (hall  be  reflored  to  the  goods  them- 
felves ;  becaufe  the  (herifF  was  not  compellable  to  fell  thefe 
goods,  but  only  to  keep  them  to  the  ufe  of  the  King. 
5  Co.  90.  Hoe's  cafe.      I  Roll.  Mr.  778.  S.  C.  cited. 

If  an  advowfon  come  to  the  King  by  forfeiture  upon  an 
outlawry,  and,  the  church  becoming  void,  the  King  pre- 
fents,  and  then  the  outlawry  is  reverfed;  yet  the  King 
(hall  enjoy  that  prefentment,  becaufe  the  prefentment 
there  came  to  the  King  as  the  profit  of  the  advowfon. 
Moor  269.  Beverly  v.  Cronwall. 

But  if  the  church  be  void  at  the  time  of  the  outlawry, 
and  the  prefentation  is  thereby  forfeited  as  a  chattel  prin- 
cipally and  diftin<3  of  itfelf,  there,  upon  the  reverfal  of 
the  outlawry,  the  party  (hall  be  reftored  to  the  prefenta- 
tion.    Cro.  Eliz.  170.  agreed  per  curiam. 

If  a  termor  being  outlawed  for  felony  grants  over  his 
term,  and  after  the  outlawry  is  reverfed,  the  grantee  may 
have  trefpafs  for  the  profits  taken  between  the  reverfal  of 
the  outlawry  and  the  affignment ;  for  by  the  reverfal  it  is 
as  if  no  outlawry  had  been,  and  there  is  no  record  of  it. 
Cro.  Eliz.  170.  Ognell's  cafe,  and  13  Co.  20,  22. 

It  is   faid,  that  if  a  man  be  outlawed   in  the  King's 

Bench,  and   the  party's  goods  are  feifed   into  the  King's 

hands,  and   then   the  outlawry  is  reverfed,  there  can  be 

no  reftitution ;  the  reafon  whereof  is,  for  that  the  court 
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of  King's  Bench  cannot  fend  a  writ  to  the  Treafurer;!  they  may  produce  the  right  writ,  ^'c.  and  have   it   en- 
and  the  court  of  Exchequer  have  no  record  before  them     tred,  yet  it  would  be  very  tedious  and  inconvenient  ;  as 


to  ifTue  out  a  warrant  for  reftitution.     5  Alod.  bi. 

It  hath  been  adjudged  in  Chancery,  that  if  A.  being 
pofTefled  of  feveral  houfes  for  a  long  term  for  \ears, 
mortgages  the  fame,  and  is  outlawed  -for  high  treafon, 
upon  which  thofe  houfes  are  feifed  into  the  King's  hands, 
and  the  fame  granted  for  valuable  confideration  to  J.  S. 
who  likewife  gets  an  aflignment  of  the  mortgage;  that 
yet  the  reprefentative  of  A.  may  redeem  the  mortgage 
upon  reverfal  of  the  outlawry ;  and  herein  the  Lord 
Keeper  faid,  that  the  judgment  upon  the  revet  fal  is, 
that  the  party  fiiall  be  reflored  to  all  that  has  not  been 
anfwered  to  the  King  ;  which  in  all  cafes  has  been  under- 
flood  of  the  mefne  profits  anfwered  to  the  King,  and  not 
as  to  the  principal  thing  itfelf,  though  feifed  into  the 
King's  hands  ;  and  that  it  was  undoubtedly  fo  as  to  a 
freehold  or  inheritance,  and  he  faw  no  fubftantial  diffe- 
rence in  the  cafe  of  a  leafehold.  2  Vern.  312.  Peyton 
ver.  Ayliff;  and  vide  2  Lev.  49.  the  cafe  of  Pinfold  ver. 
Northq. 

For  more  learning  on  this  fubjeif,  fee  3  Bac.  Abr.  ///. 
Outlawry,  and  22  Vin.  Abr.  //;.   Utlawry. 

©UtpartetS.  (mentioned  in  (tat.  9  H.  S-  Ji-  '•  c.  7J 
A  kind  of  thieves  in  Riddefdale,  that  ffole  cattle,  or  other 
things  without  that  liberty  :  Some  are  of  opinion,  that  thofe 
which  in  the  fore-named  ftatute  are  termed  outparters, 
are'  now  called  outputers,  being  fuch  as  fet  matches  for 
the  robbing  any  man  or  houfe.     Couiell,  edit.  1727.     See 

BIntaKcrs. 

£Dutl'iDfr0,  Are  bailiffs  errant,  employed  by  the  (heriffs, 
or  their  deputies,  to  ride  to  the  fartheft  places  of  their 
counties  or  hundreds,  with  the  more  fpeed  to  fummon 
fuch  as  they  thought  good  to  their  county  or  hundred 
courts.      14  £■.  Zflat.  I.   cap.  9. 

£Dll)£ltp,  Is  when  there  is  lord,  mefne  and  tenant,  and 
the  tenant  holds  of  the  mefne  by  the  fame  fervice,  that 
the  mefne  holds  over  of  the  lord  above  him  ;  this  is  cal- 
led aro^/O' of  fervices.      Cowell,  edit.    I'J'i'J. 

iDMincs.    See  Cuttomg,  OTooI. 

;©rcn.    See  Cattle. 

^.rfO^D,  A  franchife  granted  to  the  univerfity  of  Ox- 
ford, excepted  out  of  the  general  confirmation,  9  Hen. 
4.  ^.  I.  13  Hen.  4.  c.  I.  Scholars  outlawed  for  riots, 
to  be  baniflied  the  univerfity,  9  Hen.  5.  c.  8.    See  Wxif 

uerfttie?. 

£Dtgang  of  lanU,  Bovata  terra.  Six  oxgangs  of 
land,  is  fo  much  as  fix  oxen  can  plough.  Cromp.  "Ju- 
rifd.  fol.  220.  But  an  oxgang  feemeth  properly  to  be 
fpoken  of  fuch  land  as  lieth  in  Gaynour.  Old  Nat.  Brev. 
fol.  117.  Skene  de  verb,  fign'if.  verbo  Bovata  terree, 
faith,  That  an  oxengate  of  land  fliould  always  contain 
thirteen  acres,  and  that  four  oxengates  extend  to  a  pound 
land.  Spelman  fays,  Bovatus  terra  ejf  quantum  fufficit 
ad  iter  vel  aflum  unius  hovis.  Ox  enim  eji  bos  W  gang  vel 
gate  iter.  See  Co.  on  Littl.  fol.  69.  Coivell,  edit.  1727. 
£DpEr,  Seems  to  have  been  anciently  ufed  for  what  is 
now  called  affifes.     Anno  13  Ed.  1. 

ilDj'Ct  of  a  DeCli,  Is  when  a  man  brings  an  aflion 
upon  a  deed,  bond,  i^c.  and  the  defendant  appears  and 
prays  that  he  may  hear  the  bond,  £?>.  wherewith  he  is 
charged  ;  and  the  fame  (hall  be  allowed  him.  And  he 
is  not  bound  to  plead  till  he  has  it,  paying  for  the  copy 
of  it.  L.  P.  R.  tit.  Oyer  of  a  deed,  is'c.  To  demand 
oyer  of  an  obligation,  is  not  only  for  the  defendant's  at- 
torney to  defire  the  plaintiff's  attorney  to  read  the  obli- 
gation to  him,  as  the  word  feems  only  to  import,  or  to 
have  a  fight  of  it,  but  that  he  may  have  a  copy  of  it, 
that  his  client  may  confider  by  it  what  to  plead  to  the 
action.     Ibid. 

Formerly  all  demands  of  oyer  were  in  court,  as  it  is 
now  in  cafes  of  appeals ;  but  now  it  is  demanded  and 
granted  between  the  attornies,  and  where  there  ought  to 
be  oyer,  one  is  not  bound  to  plead  without  it ;  and  if  one 
attorney  in  time  demand  oyer  of  the  other,  and  he  tells 
him  the  writ  is  filed,  and  that  he  may  take  it,  it  is 
well  ;  but  fure  he  cannot  without  fuch  confent  enter  a 
demand,  and  a  giving  of  oyer  ;  for  if  attornies  are  ad- 
mitted fo  to  do,  they  will  fet  foith  the  matter  falfly  ; 
■which  though  it  could  not  enfnare  the  o.her  fide,  becaufe 


if  a  deed  be  pleaded,  it  remains  in  court  all  that  term, 
yet  one  cannot  go  to  the  officer,  and  take  oyer  of  it 
without  leave  of  court,  or  of  the  attorney  ;  and  the  very 
form  of  pleading  /hews  it  mud  be  upon  demand  ;  an 
oyer  of  writ  is  in  order  to  objeiSl  to  it.  Per  Powell 
J.  Mod.  28.  2l4ich.  2  Ann.  B.  R.  Longvill  v.  hundred 
of  Thijlleworth. 

If  A.  gives  bond  by  the  name  of  B.  he  may  plead 
mifnomer,  and  the  other  may  reply,  that  he  made  the 
bond  by  the  name  of  B.  and  efiop  him  by  demanding 
judgment,  if  againft  his  own  deed  he  fhall  be  admitted  10 
fay  his  name  is  A.  and  then  he  may  rejoin  and  fay,  that 
he  made  no  fuch  deed  ;  but  this  he  mult  do  without  oyer ; 
for  if  he  prays  oyer,  he  admits  his  name  to  be  B.  x 
Salk.  7.  Mich.  3  Ann.  B.  R.     Linch  v.  Hocke. 

In  debt  upon  a  bond,  the  defendant  demanded  oyer  of 
the  condition,  which  was  to  perform  covenants  in  an  in- 
denture, and  then  demanded  oyer  of  the  indenture  ;  and 
the  plaintiff  gave  it  to  him,  omitting  an  indorfement, 
which  was  made  before  the  execution  of  the  deed  ;  upon 
this  oyer  the  defendant  pleaded  performance  ;  and  the 
plaintiff"  replied,  and  fet  forth  the  indorfement,  and  pray- 
ed judgment  for  the  variance  ;  and  per  cur.  the  plaintiff 
was  not  obliged  to  give  oyer  of  the  indenture  j  and  tho' 
he  did,  yet  being  what  he  need  not  do,  the  fettinf  it 
forth  is  not  at  his  peril,  as  where  he  is  obliged  to  fet  it 
forth  ;  nor  is  he  concluded  to  fay,  that  there  is  no  more 
contained,  but  is  at  liberty,  as  well  as  if  the  defendant 
himfelf  had  fet  it  forth ;  and  the  court  held,  that  as  the 
defendant  was  bound  to  fet  it  forth,  io  he  was  bound  to 
fupply  this  omiffion,  and  make  his  plea  complete  ;  and 
for  this,  judgment  was  given  for  the  plaintiff.  2  Salk 
498,  499.  A'lich.  3  Ann.  B.  R.  Cooke  v.  Remmington. 
Debt  upon  recognizance  acknowledged  in  Ciiancery 
or  in  any  other  court,  defendant  cannot  demand  oyer  o 
the  condition  ;  for  the  recognizance  is  not  in  court  as  ai 
obligation  is  when  debt  is  brought  upon  it.  But  if  deb 
be  brought  upon  a  recognizance  acknowledged  in  thi 
court,  then  the  defendant  may  demand  oyer  of  the  re 
cognizance.  Poph.  202.  Mich.  2  Car.  B.  R.  Chamber' 
cafe. 

Defendant  may  plead  without  oyer  if  he  pleafes  ;  fc 
he  may  take  upon  himfelf  to  remember  it  without  hear 
ing  it.  L.  P.  R.  tit.  Oyer,  and  cites  18  April  1654.  B.  5 
In  debt  upon  an  obligation  for  neceffaries,  no  oyer  be 
ing  demanded,  it  is  intended  a  fingle  bill.  Keb.  182.  «. 
91.  Mich.   14  Car.  2.  B.  R.  Rujfel  v.  Lee. 

In  covenant  the  defendant  demanded  no  oyer,  bu 
pleaded  quod  in  articulis  Hits  ulterius  continetur,  &c.  Th 
court  held  this  to  be  ill,  and  his  fhewing  the  counterpar 
is  not  fufKcient,  but  the  whole  indenture  ought  to  be  ii 
court;  and  the  plaintiff  had  judgment  ni/i.  Keb.  513 
pi.  88.  Pafch.  15  Car.  2.  B.  R.  Pufland  v.  Cooper. 

Debt  on  bond  conditioned  (o  perform  covenants ;  i 
the  defendant  pleads  performance  without  demandin 
oyer,  it  is  a  good  caufe  of  demurrer.  Vent.  37.  Trin 
21  Car.  2.  B.  R.  Tapfcot  v,  JFooldridge. 

One  cannot  take  advantage  of  an  original,  tho'  neve 
fo  vicious  in  recital,  without  craving  oyer  of  itj  «f 
Holt.     12  Mod.  35.  Pafch.  5  W.  1$  M.     Anon'. 

Cafe  on  feverai  promifes  on  original ;  defendant,  with 
out  craving  oyer  of  the  writ,  pleaded  a  variance  betwee 
the  writ  and  the  count,  (hewing  particularly  wherein 
whereupon  plaintiff  demurred  ;  for  though  the  writ  be  i 
court,  yet  is  on  a  diftind  roll  from  the  count ;  and  n 
advantage  can  be  taken  of  it,  without  craving  oyer 
quod  cur.  conceffit,  and  a  refpond.  oujler  awarded.  12  Msc 
189.   Pofch.  10  IV.  3.  Brag  v.  Dighy. 

In  covenant  by  an  apprentice  for  not  teaching  hit 
four  feveral  trades  in  an  indenture  of  apprenticefhip  men 
tioned.  Defendant,  inftead  of  craving  oyer  of  the  plain 
tiff's  indenture  fets  forth  an  indenture  of  his  own,  an 
pleads  a  performance  of  the  covenants  therein.  Upo 
demurrer,  the  plaintiff  had  judgment ;  for  the  defendar 
cannot  (hew  any  other  indenture,  but  crave  oyer  of  th 
indenture  declared  on.  b  Adod.  154,  155.  Pafch.  ^Ani 
B.  R.  Foxon  v.  Mofely. 
Declarations,  plea?,  repli.at'ons  and  other  pleadings 

an, 
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nd  alfo  oyer  of  writs,  bonds  and  other  deeds,  fliall  be 
emanded  by  a  note  in  writing.  Rules  and  otders  in  C.  B. 
\dich.    I  Geo.  2.    1727. 

^ftt  ailD  terminer,  (Audlendo  Isf  termimndo,  in 
rue  f  rencti,  ou'ir  Uf  terminer)  Is  a  commiffion  efpecially 
ranted  to  fome  eminent  perfons,  for  the  hearing  and 
etermining  ore  or  more  caufes  :  This  formerly  was  ufed 
nly  upon  fome  fudden  outrage  or  infurre£lion  in  any  place, 
^romp.  Jur.fol.  1 3 1,  133.  I'VeJim.  2.  cap.  2g.  13  £".  I. 
y  which  you  may  fee  who  might  grant  this  commiffion, 
nd  for  the  form  thereof,  and  to  whom  it  may  be  gran- 
5d,  F.  N.  B.  fol.  100.  and  Broke  hoc  tit'.  A  commif- 
on  of  oyer  and  terminer  is  the  firft  and  largefl  of  the 
ve  commiflions,  by  which  our  judges  of  aflife  do  fit  in 
heir  feveral  circuits.  In  our  Ifatutes  it  is  often  printed 
ler  and  determiner.     See  4  In/},  fol.  162.     See  3!lttttrCS 

f  opcr  anH  terminer. 

£D  per  DC  rCCO^D,  (Audire  recordum)  Is  a  petition 
>ade  in  court,  that  the  judges,  for  better  proof- fake, 
rill  be  pleafed  to  hear,  or  look  upon  any  record.    Cowell. 

fl)peSl,  (corrupted  from  the  French  oyez,  i.  e.  audite, 
ear  ye,)  Is  known  to  be  ufed  by  our  cryers,  as  well  in 
Durts  as  elfewhere,  when  they  make  proclamation  of  any 
ling.     Cowell,  edit.    1727. 

^DpfteriB,  Regulation  of  the  oyfter  fifhery  in  the  Med- 
my,  2  Geo.  2.  c.  19.  Foreign  oyfters  rated  to  the  fub- 
dy  at  7  d,  per  bu(hel,  10  Geo,  2,  c.  30. 
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^3,<15CS,  Paagium,  The  fame  with  p.inagium. 
Mat.  Par.  -jb-j. 
l^arabiliS,  Payable,  paflable.     Cowell,  edit.  1727. 
^arare.    To    pay,    as  tolnetum  pacare,    to   pay    toll. 
don.  /Ingl.  torn.  I.  p.  384.      Hence 
PatatiO,  Payment.     Mat.  Par.  fub  an.  1248, 
^aceatur.     Leg.   Inae,    cap.  45.     Et   recipiet  Agen- 
ida  corium  ejus,  ^  carnem,  i^  paceatur  de  ccetero,  i.  e. 
.et  him  be  free  or  difcharged  for  the  time  to  come, 
pacification,   {Padficatio,  mentioned  in  ftat.  x-j  Car. 
c.  17.)  A  peace-making,  quieting  or  appeafing  ;  rela- 
ng  to  the  wars  betwixt  England  and  Scotland,  in  1638. 
^ack  of   toOOl,    Is   a    i.orfe-load,  which   confifts   of 
venteen  ftone  and    two  pounds.     Fleta,  I.  2.  cap.  12. 

X  sarplar, 

IpacUcrsi,  Are  thofe  that  barrel  or  pack  up  herrings, 
^(i  they  are  fworn  to  do  it  according  to  the  ftatute  made 
5  Car.  2.  cap.  14. 

jackets!.  Packet  veffels  exporting  or  importing 
oods,  what  to  forfeit,    13  ^  14  Car.  2.  c.  11.  /.  22. 

packing  lUljiteS,  a  kind  of  cloth  fo  called,  men- 
,oned  I  R.  3.  cap.  8. 

IpagUS,  In  old  records  fignifies  a  county.  Cowell, 
dit.    1727. 

pacare,  To  pay.     Stat.  W.  2.  cap.  46, 

pages  of  Ijonottr,  Their  penfions  not  taxable,  30 
T«.  2.  c.  3.  fefi.  97, 

PainC  fojt  »  mire,  (Pceva  finis  y  dura)  Signifies 
.n  efpecial  punishment  for  thofe  that  being  arraigned  of 
elony,  refufe  to  put  themfelves  upon  the  ordinary  trial 
)f  God  and  the  country,  and  thereby  are  mute  by  the 
nterpietation  of  the  law,  Britton  mentions  it  in  his 
burth  chapter, /»/.  II.  And  Staunford,  in  his  Pleas  of 
he  Crown,  founding  it  upon  the  flatute  of  iVeJlm.  i. 
•ap.  12.  defcribes  it  thus  :  "  He  (hall  be  fent  back  to  the 
prifon  whence  he  came,  and  laid  in  fome  low  dark  houfe, 
where  he  fliall  lie  naked  on  the  earth,  without  any  lit- 
ter, ruflies  or  other  clothing,  and  without  any  raiment 
ibout  him,  but  only  foniething  to  cover  his  privy  mem- 
oers  :  And  he  fliall  lie  upon  his  back,  with  his  head  co- 
vered and  his  feet,  and  one  arm  fliall  be  drawn  to  one 
quarter  of  the  houfe  with  a  cord,  and  the  other  arm  to 
another  quarter  ;  and  in  the  fame  manner  let  it  be  done 
with  his  legs ;  and  let  there  be  laid  upon  his  body  iron 
and  ftone  as  much  as  he  can  bear,  or  more  ;  and  the  next 
day  following  he  (hall  have  three  morfels  of  barley-bread 
without  drink,  and  tne  fecond  day  he  fliall  have  drink 
three  times,  as  much  at  each  time  as  he  can  drink  of  the 
water  next  unto  the  prifon,  except  it  be  running  water, 
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without  any  bread  :  And  this  fliall  be  his  diet  fill  he  die." 
This  kind  of  punifliment,  called  by  the  law,  pain  fort  (^ 
dure,  is  that  which  we  vulgarly  call  preffing  to  death     See 

iJ9ute. 

painters  ana  Jjainttng,  Plaiflerers  not  to  exercife 
the  trade  of  a  painter  in  London,  without  ferving  an  ap- 
preniceftiip,  i  Jac.  I.  c.  20.  feSi.  4.  What  wages  pain- 
ters fervants  or  apprentices  (hall  take  by  the  day,  i  'fac. 
I.  c.  20.  fe£l.  6. 

pais,  A  county  or  region;  Trial  per  Pals,  which 
Spelman  in  his  Glojfary  faith,  Kon  intelligcKdum  eft  de  quo- 
vis  populo,  fed  de  compagenfbus ,  hoc  eft  earum  qui  ex  eodem 
funt  comitatu,  quern  majores  nojlri  pagum  dixere  ist  incolas  ; 
tnde  pais,  g  in  i  vel  y  converfo. 

PaiflCP,  A  duty  of  excife  granted  to  the  town,  26 
Geo.  2.  c.  96. 

PailTo,  Pafnage,  or  liberty  for  hogs  to  run  in  forefls 
or  woods  to  feed  on  mafts.     Mon.  Angl.  torn    i    6.  682 

See  pelTime, 

PaIaCC0,  The  fteward,  treafurer  and  comptroller 
may  inquire  by  a  jury  of  the  King's  fervants,  if  any  of 
the  fervants  confpire  the  death  of  the  King,  or  of  any 
counfellor,  i^c.     3  H.  7.  cap.  14. 

The  yeomen  of  the  crown  and  grooms  of  the  chans- 
ber  (hall  attend  their  offices,  4  H.  c.  7. 

The  limits  of  the  palace  of  JVeJimlnJler,  28  H.  8. 
c.  12. 

The  great  mafter  of  the  King's  houfe  to  have  the  fame 
authority  as  the  lord  fleward,  32  H.  8.  c.  39.  Repeal- 
ed,   I  M.  Ji.  3.  c.  4. 

Penalty  of  ftriking  in  the  King's  court,  3  H,  8. 
c.  12, 

Enquiries  of  treafons,  murders,  k^c.  within  the  verge, 
33  Hen.  8.  c.  12.  fe£i.  i.  tf  3.  Inquifition  by  coroner 
of  the  hou(hold.   Ibid. 

Entering  into  the  King's  houfe  with  intent  to  fleal, 
made  felony,  33  H.  8.   c.  12.  f.  2j. 

Palagium,  Is  a  duty  to  the  lords  for  exporting  and 
importing  velTels  of  wine  in  any  of  their  ports.  Cowell^ 
edit.   1727. 

palatine.  See  Countp  palatine  ;  and  read  Cajfan. 
de  Confuetud.  Burg.  pag.  14. 

PalatineiS,  How  intitled  to  naturalization,  i  Geo.  i. 
Jl.  2.  c.  29. 

pales.    See  BJttclofttres. 

Palfrep,  {Palfredus,  palafredus,  palefredus,  palifredus,) 
Is  one  of  the  better  fort  of  horfes  ufed  by  noblemen  or 
others  for  ftate :  And  fometimes  of  old  taken  for  a  horfe 
fit  for  a  woman  to  ride.  Camden  fays,  that  William  Fau- 
conberge  held  the  manor  of  Cukeny,  in  the  county  of  Not- 
tingham in  fergeanty,  by  the  fervice  of  fhoeing  the  Kini's 
palfrey,  when  the  King  fliould  come  to  Mansfield,  See 
Co.  on  Lit.  fol.  149. 

Palicea,  A  park  pale.     Cowell,  edit.   1727. 

Palingman,  (mentioned  in  ftat.  22  Ed.  4.  c.  23.  and 
II  //.  7.  c.  23.)  Seems  to  be  a  merchant  denizen,  one 
born  within  the  Englifj  pale.  But  Dr.  Skinner  judges  it  to 
fignify  a  fifhmonger,  or  merchant  of  fi(h,  Cowell,  edit. 
1727. 

Palla  A  canopy ;  alfo  often  ufed  for  an  altar-cloth. 
Cowell,  edit.    1727. 

pallio  rOOJjerire.  It  was  a  cuftom  formerly,  that 
where  children  were  born  out  of  wedlock,  and  their  pa- 
rents afterwards  intermarried,  that  thofe  children,  toge- 
ther with  the  father  and  mother,  flood  under  a  cloth  ex- 
tended whilft  the  marriage  was  folemnized,  which  was  in 
the  nature  of  adoption,  and  fignified  a  legitimation.  This 
is  mentioned  in  an  epiftle  of  Robert  Grofthead,  the  fa- 
mous bifliop  of  Lincoln,  who  tells  us,  that  it  was  an  old 
report,  that  by  fuch  cuftom  the  children  were  taken  to 
be  legitimate  ;  and  that  In  fignum  legitimationis  nati  .ante 
matrimonium  confueverunt  poni  fub  pallio  fuper  parentes  eo- 
rum  extento  in  matrimonii  folemnizatione  :  Which  epiftle  is 
mentioned  by  Mr.  Selden,  in  his  notes  upon  Fleta,  who 
likewife  tells  us,  that  in  the  reign  of  R.  2.  the  childrea 
of  John  oi  Gaunt,  Duke  of  Lanca/ter,  which  he  had  be- 
fore his  marriage  by  Catherine  Swinford,  tho'  they  were 
made  legitimate  by  a<3  of  parliament,  yet  they  were  co- 
vered by  the  pall  at  the  very  time  of  the  marriage  of 
their  parents.     Cowell,  edit.  1727. 

pallium. 
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pallittttt,  Is  in  many  places  taken  for  the  filk  with 
which  garments  were  made :  'Tis  a  word  often  mention- 
ed in  our  old  hiftorians,  but  little  underftood  at  this 
lime.  Durandus,  in  his  Rationale,  tells  us,  that  it  is 
made  of  white  wool,  w/z.  the  nwu  of  St.  Jgna  every 
year,  on  the  feaft-day  of  their  faint,  offer  two  white 
lambs  on  the  altar  of  their  church,  whiiil  they  fing  Ag- 
nus Dei  in  a  folemn  mafs ;  which  Iambs  are  afterwards 
taken  by  two  of  the  canons  of  the  Lateran  church,  and 
by  them  given  to  the  pope's  fub-deacons,  who  put  them 
to  pafture  till  (hearing  time,  then  they  are  fliorn,  and 
the  pall  is  made  with  their  wool  mixed  with  other  white 
wool.  'Tis  a  garment  of  three  fingers  breadth,  cut 
round,  that  it  may  cover  the  (houlde.'s  :  It  hath  two  firings 
on  eacii  fide,  before  and  behind  ;  that  on  the  right  fide  is 
fingle,  but  that  on  the  left  is  doubb.  It  hath  likewife 
four  purple  croffes  on  the  right  and  left,  before  and  be- 
hind ;  and  'tis  faflened  with  three  pins  made  of  gold, 
whofe  heads  are  faphire.  The  pall  then  made  is  carried 
to  the  Lateran  church,  and  there  placed  on  the  high 
altar  by  the  deacons  of  that  church  on  the  bodies  of  St. 
Peter  and  St.  Paul:  And  after  the  ufual  watching,  'tis 
carried  away  in  the  night,  and  delivered  to  the  fub-dea- 
cons, wlio  lay  it  up  very  fafe.  And  becaufe  it  was  taken 
from  the  body  of  St.  Peter,  it  fignifies  the  plenitude  of 
ecclefiaftical  power,  and  therefore  it  was  the  prerogative 
of  popes,  who  pretend  to  be  the  immediate  fucceflbrs  of 
that  faint,  to  invefl  other  prelates  with  it,  which  at  firfl 
was  done  no  where  but  at  Rome  ;  but  afterwards,  by  pro- 
curation, in  other  places  in  this  form,  viz.  Injlanter,  in- 
Jianiius  W  inftantijfime  in  confiftorio  a  Jumtm  pontijice  expe- 
tittim.     Cowell,  edit.  1727, 

^allS,  (Pallia,  mentioned  in  fiat.  25  H.  8.  20.) 
Ate  veftures  made  of  lamb's  wool,  in  breadth  not  exceed- 
ing three  fingers;  and  having  two  labels  hanging  down 
before  and  behind,  which  the  pope  gives  or  fends  to  arch- 
bifliops  and  metropolitans,  who  wear  them  about  their 
recks  at  the  altar,  above  their  ornaments.  The  pall 
was  fifft  given  to  the  bifhop  of  OjJia,  by  pope  Marcus  the 
Second,  anno  336.  And  the  preface  to  an  ancient  fynod 
here  in  England,  wherein  Odo,  archbifliop  of  Canterbury 

prefided,  begins  thus, Ego  Odo  humilis  ^  extremus, 

divina  largiente  dementia,  alrni  prafulis  £3"  pallii  honore  di- 
tatus,  iffc.  Selden's  Hiftory  of  Tithes,  pag.  17.  See 
more  of  this  in  Spelman's  GloJ/ary,  verbo  Pallium.  See 
Crejfey's  Church  Hijiory,  fol.  972.  And  the  book  called 
Bhmyr  in  the  Prerog.  Office  j  and  Sir  Roger  Twifden's 
Hiji.  Vindication,  fol.  41. 

Palmcftrp,  (Mentioned  in  flat.  1  P.^  M.  cap.  4.) 
A  kind  of  divination,  pradlifed  by  looking  upon  the  lines 
and  marks  of  the  fingers  and  hands.  This  was  pra£lifed 
by  the  ^Egyptians,  mentioned  in  the  faid  ftatute,  and  there 
inifprinted  Palmyjiry, 

jbanipblets'.    See  ^tampg. 

PauDCrtg,  Are  the  books  of  the  Civil  law,  compiled 
by  'Jujlinian,  They  are  mentioned  in  Bede,  and  feveral 
other  hiftorians  of  this  nation  :  Tres  pandemias  nova  tranf- 
lationis  de  Roma  attulerit.     Bed.  cap.  15. 

][3auli0ratUt;c,  An  ale-wife  that  both  brews  and  fells 
ale  or  beer.     Coivell,  edit.  1727. 

^aUCl,  Panella,  vel  Panellum ;  fo  written  both  by 
Fortefcue  in  his  book  de  Laudibus  Legum  Ang,  cap.  25. 
and  Co.  on  Lit.  pag.  158.  who  fays  it  denotes  a  little  pait. 
But  the  learned  Spelman,  in  his  Glojfary  fays,  Hoc  eji 
minus  congrui :  it  projerly  fignifying  fchedula,  vel  pagina, 
or  rather  pagella,  a  fchedule  or  page.  Hence  comes  the 
law-term  impanellare,  to  impanel  ;  and  to  impanel  a  jury, 
that  is,  to  write  in  a  fchedule  or  roll  the  names  of  fuch 
jurors  as  the  fherifF  returns,  to  pafs  upon  any  trial.  Reg. 
Orig.  fol.  336.  So  we  fay,  a  panel  of  parchment,  and 
the  counterpart  of  an  indenture.     See  ^ffifc,  JtlfP. 

|3anis  acmigcro^um.  The  bread  diftributed  to  fer- 
vants.     Mon.  i.  pag.  420. 

PauiS  bifllS,  Coarfe  bread.    Id.  ib. 

pailCtta,  A  pantry,  or  place  to  fet  up  cold  vifluals, 
Cowell,  edit.  1 7  27. 

Pani0,  called  Blackwhytlof,  Bread  of  a  middle  fort, 
between  white  and  brown,  fuch  as  in  Kent  is  called 
Kavel-bread.     In  religious  houfes  it    was  their  coarfer 
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bread,  made  for  ordinary  guefts,  and  diftinguiftied  from 
their  houjhold  loaf,  or  panis  conventualis,  which  was  pure 
manchet,  or  white-bread.     Cowell,  edit.  1727. 

pants  milttaris.  Hard  bifket,  brown  george,  camp- 
bread,  coarfe  and  black.  Cowell,  edit.  1727.  The  prior 
and  convent  of  Ely  grant  to  John  Grove,  a  corrody  or  al- 
lowance,  ad  fuum  viSium  quolibet  die  unum  panem  mo- 

nachalem,  i.  e,  a  white  loaf;  and  to  his  fervant  unum 
panem  nigrum  militarem,  i.e.  a  little  brown  loaf  or  bifket. 
Cartular.  Ely  en.  MS.  f.  47. 

panis  fO^tiS  $  mitttS.  When  a  felon  upon  his  tria' 
ftands  mute,  and  obftinately  refufes  to  plead,  one  of  thi 
penalties  impofed  for  contempt  of  the  court,  is  to  be  con- 
demned ad  panem  fortem  y  durum,  i.  e.  To  have  onlj 
hard,  dry  barley-bread  and  puddle-water,  i^c.  Cowell 
edit.  1727.     See  SPutC,  paittC  fO?t  Ct  DUCC. 

pannage,  or  patonagC,  (Pannagium,)  Is  that  foO( 
that  the  fwine  feed  on  in  the  woods,  as  mart  of  beech 
acorns,  i^c.  which  fome  have  called  Pawnes.  h  is  alfi 
the  money  taken  by  the  agiflors,  for  the  food  of  hogs 
with  the  maft  of  the  King's  foreft,  or  the  money  duo  t 
the  owner  of  the  fame  for  it.     Cowell,  edit.  1727. 

PannttSj  a  garment  made  with  fkins.     Coivell,  tdii 

'727-  , 

pantiles,  To  what  duties  liable,  4  fFill.  is'  M.  e.ii 

fea.  2.    See  2!5?tcks. 

pape.    See  pope, 

papcc,  Duties  upon  paper,  pafte-boardjfs'r.    2^{| 
M.  fejf.  2.  c.  4.  fe£1.  42.      10  Ann.  c,  19.  feif.  32. 
Ann.  fl.  2.  c.  9. 

Penalty  on  removing  painted  paper  before  furvej 

1  Geo.  I.  c.  36.  /  17. 

Rags  may  be  imported  free,  11  Geo,  i,  c.  7.  f.  lO; 

The  drawback  on  exportation  of  foreign  paper  tal 
away,   10  Geo.  2.  c.  27.  /  4.     See  ilSoOkS,  CtlttomiJ 

Papcr^bOOhS}  Are  the  ifTues  in  law,  tiff,  upon  ^ 
cial  pleadings,  made  up  by  the  clerk  of  the  papers,  rtl 
is  an  officer  for  that  purpofe.  And  the  clerks  of  t! 
papers  of  the  court  of  King's  Bench,  in  all  copies  of  pR 
and  paper-books  by  them  made  up,  fhall  fubfcribe  to  fat 
paper-books,  the  names  of  the  counfel  who  have  figm 
fuch  pleas,  as  well  on  behalf  of  the  plaintiff  as  of  t 
defendant;  and  in  all  paper- books  delivered  to  the  jud^ 
of  the  court,  the  names  of  the  counfellors,  who  t 
fign  thofe  pleas,  are  to  be  fubfcribed  to  the  books,  by  t 
clerks  or  attornies  who  deliver  the  fame.   Pafch.  1 8  Car. 

2  Lill.  Abr.  268. 
PapCi;:?Offttet     All  afls  of  the  council-board,  occ 

fional  proclamations,  difpatches  and  inftrudtions  for  f 
reign  miniflers,  letters  of  intelligence,  and  many  oth 
publick  papers  communicated  to  the  King's  council, 
the  two  fecretaries  of  ftate,  are  afterwards  tranfmitted 
the  paper-office,  wherein  they  are  all  difpofed  in  a  ph' 
of  good  fecurity  and  convenience  within  the  King's  Roy 
palace  at  Whitehall.  See  Mr.  Nicholfon's  Engl.  HiJi.  Lil 
part.  III.  pag.  9.  Alfo  an  office  fo  called,  belonging, 
the  King's  Bench. 

PapiRS*  The  laws  for  reftraining  the  growth  of  j 
pery,  and  by  which  papifts  are  fubjedled  to  divers  pena 
ties,  forfeitures,  difabilities  and  inconveniences,  may 
confidered  in  general,  as  relating  to  popifti  recufants,  fui 
who  refufe  to  make  the  declaration  againft  popery,  ai 
fuch  who  promote,  encourage  or  profefs  the  popifli  rei 
gion  ;  and  thefe  laws,  tho'  made  for  the  advancement 
religion  and  the  publick  good,  yet  being  confidereijL 
penal  laws  have,  like  all  other  penal  laws,  been  conftioi 
ftridlly.     3  Bac.  Abr.  779. 

1.  Of  the  offence  of  not  making  a  declaration  egah 
popery. 

2.  Of  the  offence  of  prof  effing  or  promoting  the  popijht 
ligion,  viz.  in  faying  or  hearing  mafs,  giving  or  receivii 
popl/h  education,  buying  or  felling  popijh  books,  keeping  fclm 
withholding  a  competent  maintenance  frotn  a  proteflant  (bii 
and  prefenting  to  a  church. 


3.  Of  the  difabilities  of  papifls  to  purchafe, 
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I.  Of  the  offence  ef  mt  making  a  declaration  agatnji 
pfery. 

By  the  30  Car.  2.  fiat.  2.  cap.  i.  it  is  enafled,  "  That 
no  peer  fliall  vote  or  make  his  proxy  in  the  houfe  of 
peers,  or  fit  there  during  any  debate ;  and  that  no  mem- 
ber of  the  houfe  of  commons  fliall  vote  or  fit  there  during 
any  debate  after  the  fpeaker  is  chofen  ;  until  fuch  peer  or 
member  (hall  take  the  oaths  of  allegiance  and  fupremacy, 
and  make  a  declaration  of  his  belief  that  there  is  no 
tranfubftantiation  in  the  fjcrament  of  the  Lord's  Supper, 
and  that  the  invocation  or  adoration  of  the  Virgin  Mary, 
or  any  other  faint,  and  the  facrifice  of  the  mafs,  as  they 
are  now  ufed  in  the  church  of  Rome,  are  fuperftitious  and 
idolatrous,  bfc.  on  pain  that  every  fuch  offender  fliall  be 
jadjudged  a  popifli  recufant  convid,  and  difabled  to  hold 
or  execute  any  ofHce,  i^c.  or  from  thenceforth  to  fit  or 
vote  in  either  houfe  of  parliament,  to  fue  in  law  or 
[equity,  or  to  be  guardian,  executor  or  adminiftrator,  or 
capable  of  any  legacy  or  deed  of  gift,  and  fiiall  forfeit  for 
every  offence  500/," 

By  the  30  Car.  2.  Jiat.  2.  feif.  9,  12,  13.  it  is  en- 
afted,  "  That  every  perfon  who  (hall  be  a  fworn  fervant 
to  the  King  fiiall  take  the  faid  oaths,  and  fubfcribe  the 
faid  declaration  in  Chancery  the  next  term  after  he  fliall 
je  fo  fworn  a  fervant,  i^c.  and  that  if  any  fuch  perfon 
neglefling  fo  to  do,  fliall  advifediy  come  into  or  remain 
n  the  prefence  of  the  King  or  Queen,  or  fliall  come  into 
the  court  or  houfe  where  they  are,  or  any  of  them  refide, 
ie  fliall  fuffer  all  the  penalties  expreffed  in  the  foregoing 
'eflion  ;  unlefs  fuch  perfon  coming  into  the  King's  pre- 
ence,  isfc.  fliall  firft  have  licence  fo  to  do  by  warrant 
inder  the  hands  and  feals  of  fix  privy  counfellors,  by 
irder  of  the  privy  council,  upon  feme  urgent  occafion 
therein  to  be  exprefled  ;  which  licencd  fhall  not  exceed 
en  days,  and  fliall  be  firft  filed,  tS'f.  in  the  Petty- bag- 
)ffice,  for  any  body  to  view  without  fee,  i^c.  and  no 
wrfon  to  be  licenfed  for  above  thirty  days  in  one  year." 

By  the  i  Jf^.  £J?  M.  cap.  9.  it  is  enaSed,  "  That  every 
uftice  of  peace  in  London  and  Wejlminfter.,  and  within  ten 
niles  thereof,  fliall  caufe  to  be  arrefled  and  brought  before 
lim  all  reputed  papifts,  (except  foreigners,  being  mer- 
hants  or  menial  fervants  to  fome  ambaffador  or  publick 
gent,  and  except  all  fuch  as  ufed  fome  trade,  myftery, 
r  fome  manual  occupation  at  the  time  of  the  faid  aft,  in 
Jindon,  isfc.  and  alfo  except  all  fuch  perfons  as  had  their 
welling  in  London,  iffc.  within  fix  months  before  the 
3th  of  February  1688.  and  no  dwelling  elfewhere,  and 
ertified  their  names  to  the  fefHons  before  the  firit  of  Au- 
ull  1689.)  ^""^  '''^'  every  fuch  juftice  fliall  tender  the 
iaid  declaration  to  every  fuch  perfon  ;  and  that  every  fuch 
!>erfon  refufing  the  fame,  and  afterwards  remaining  in 
London,  isfc.  or  within  ten  miles  thereof,  or  being  certi- 
ied  to  the  King's  Bench  or  quarter-feffions  at  the  next 
<:ertn  or  feiHons  as  having  refufed  to  make  the  faid  decla- 
ration, and  neglefting  to  make  the  fame  in  fuch  court, 
iall  fuffer  as  a  popifli  recufant  convift,  (^c." 

By  the  i  fF.  is"  M.  cap.  15.  it  is  enaded,  "  That  any 
two  j'jftices  of  peace  may  and  ought  to  tender  the  faid 
declaration  to  any  perfon  whom  they  fliall  know  or  fufpett, 
or  have  information  of  as  being  a  papift,  or  fufpe£led  to 
be  fuch  ;  and  that  no  fuch  perfon  fo  required,  and  not 
making  and  fubfcribing  the  faid  declaration,  or  not  ap- 
ipearing  before  the  faid  juftices  upon  notice  to  him  given 
lor  left  at  his  ufua!  abode,  by  one  authorifed  by  warrant 
under  the  hands  and  feals  of  the  faid  juftices,  fliall  keep 
any  arms  or  ammunition  or  horfe  above  the  value  of  5/. 
in  his  own  pofleflion,  or  in  the  pofl^elEon  of  any  other 
perfon  to  his  ufe,  (other  than  fuch  neceflary  weapons  as 
thall  be  allowed  him  by  the  quarter-feffions  for  the  defence 
of  his  houfe  or  perfon,)  and  that  any  two  juftices  of  peace, 
iby  warrant  under  their  hands  and  feals,  may  authorife 
jsny  perfons  in  the  day-time,  with  the  afEftance  of  the 
conftable  or  his  deputy  or  tithingman,  to  fearch  for  all 
fuch  arms,  is'c.  and  horfes,  and  feize  them  to  the  King's 
ufe,  and  that  the  faid  juftices  fliall  deliver  the  faid  arms 
and  ammunition  at  the  nextquarter-fefSons  in  open  court; 
and  that  whoever  (hall  conceal,  iifc.  or  (hall  be  aiding  to 
Vol.  II.  N<>.  no. 
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the  concealing  any  fuch  arms  or  horfes,  fiiall  be  com- 
mitted to  the  common  gaol  by  warrant  under  the  hands 
and  feals  of  any  two  juftices  of  peace,  and  alfo  forfeit 
treble  the  value;  and  that  thofe  who  difcover  any  fuch 
arms  or  ammunition,  fo  as  the  fame  may  be  CagiU,  fliall 
have  the  full  value  thereof,  to  be  awarded  to^BBrby  the 
feflions,  &c.  and  that  fuch  refufers  of  the  faia  declara- 
tion, istc,  (hall  be  difcharged  whenever  they  make  the 
fame." 

2.  Of  the  offence  of  proftffing  or  promoting  the  popijf)  re- 
ligion, viz.  in  faying  or/hearing  mafs,  giving  or  receiving 
popijh  education,  buying  or  felling  pop'i/h  books,  keeping  fchoolj 
withholding  a  competent  maintenance  from  a  protejlant  (hildy 
and  prefenting  to  a  church. 

By  the  23  Eliz.  cap.  i.  fell.  4.  it  is  enafled,  "  That 
every  perfon  who  (hall  fay  mafs,  being  thereof  lawfully 
convidled,  (hall  forfeit  two  hundred  marks,  and  be  com- 
mitted to  prifon  in  the  next  gaol,  there  to  remain  by 
the  fpace  of  one  year,  and  from  thenceforth  till  he  have 
paid  the  fum  of  two  hundred  marks ;  and  that  every 
perfon  who  (hall  willingly  hear  mafs  (hall  forfeit  the  fum 
of  one  hundred  marks,  and  fuffer  a  year's  imprifonment." 
2  Show.  216. 

Alfo  it  is  enafted  by  the  11  {ff  12  ^  3.  "  That 
every  perfon  who  (hall  apprehend  any  popi(h  bifhop,  prieft 
or  jefuit,  and  profecute  him  to  conviftion  for  faying  mafs, 
or  exercifing  any  other  part  of  the  funflion  of  a  popi(h 
bifhop  or  prieft,  (hall  receive  lOoA  of  the  (heriff;  and 
that  every  fuch  popifli  bifliop,  i^c.  (except,  being  a  fo- 
reigner, he  be  entered  in  the  fecretary's  office,  and  offi- 
ciate only  in  the  houfe  of  a  foreign  minifter,)  (ball  be 
adjudged  to  perpetual  imprifonment." 

By  ftat.  I  'Jac.  I.  cap.  4.  fea.  6,  7.  it  is  enafled, 
"  That  if  any  perfon  or  perfons  under  the  King's  obe- 
dience (hall  go  or  fend,  or  caufe  to  be  fent  any  child,  or 
any  other  perfon  under  their  or  any  of  their  government, 
beyond  the  feas  out  of  the  King's  obedience,  to  the  in- 
tent to  enter  into,  or  refide  in,  or  repair  to  any  college, 
£5ff,  of  any  popifh  order,  profeJfion  or  calling,  to  be  in- 
ftrufled,  perfuaded  or  ftrengthened  in  the  popifh  religion, 
or  in  any  fort  to  profefs  the  fame,  every  fuch  perfon  fo 
fending  fuch  child, iiff.  (hall  forfeit  100/.  and  every  fuch 
perfon  fo  palfing  or  being  fent,  i^c.  (hall  in  refpedl  of  him 
or  herfelf  only,  and  not  in  refpeft  of  any  of  his  heirs  or 
pofterity,  be  difabled  to  inherit,  purchafe,  take,  have  or 
enjoy  any  profits,  hereditaments,  chattels,  debts,  legacies 
or  fums  of  money,  i^c.  whatfoever;  and  that  all  eftates, 
terms  and  other  interefts  whatfoever  to  be  made,  fuffered 
or  done  to  the  ufe  or  behoof  of  any  fuch  perfon,  or  upon 
any  truft  or  confidence  mediately  or  immediately  to  or 
for  the  benefit  or  relief  of  any  fuch  perfon,  (hall  be  ut- 
terly void." 

It  is  farther  enacted  by  3  Jac.  1.  cap.  5.  fe£}.  16. 
"  That  if  the  children  of  any  fubjeft  within  the  realm, 
(the  faid  children  not  being  foldiers,  mariners,  merchants 
or  their  apprentices  or  faftors,)  (hall  be  fent  or  go  be- 
yond fea  to  prevent  their  good  education  in  England,  or 
for  any  other  caufe,  without  the  licence  of  the  King,  or 
fix  of  his  privy  council,  (whereof  the  principal  fecretary 
to  be  one,)  under  their  hands  and  feals ;  that  then  every 
fuch  child  (hall  take  no  benefit  by  any  gift,  conveyance, 
defcent,  devife,  or  otherwife,  of  or  to  any  hereditament 
or  chattel,  till  fuch  child  being  of  the  age  of  eighteen 
years,  or  above,  take  the  oath  of  obedience  before  fome 
juftice  of  peace  of  the  county,  liberty,  limit,  where  the 
parent  of  fuch  child  did  or  (hall  inhabit ;  and  that  in  the 
mean  time  the  next  of  kin  to  fuch  child,  who  (hall  be 
no  popifh  recufant,  fliall  have  the  faid  hereditament,  iSc. 
fo  given,  i^c.  until  fuch  child  (hall  conform,  I3c.  and 
take  the  faid  oath,  and  receive  the  facrament ;  and  after 
fuch  conformity,  fcff.  he  who  hath  received  the  profits 
of  the  faid  hereditaments,  (hall  account  for  the  fame,  and 
in  reafonable  time  make  payment  thereof,  and  reftore  the 
value  of  the  faid  goods,  i^c.  and  that  whoever  (hall  fdnd  fuch 
child  over  feas,  (hall  forfeit  100/.  which  by  11  13  \7.  IV. 
3.  cap.  4.  fe5l.  6.  (hall  be  to  the  fole  ufe  and  benefit  of 
the  perfon  who  (hall  difcover  the  offence,"  j  Keb.  263. 
6  E  Alfo 
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Alfj  it  is  ena^ed  by  3  Car.  i.  c<^p.  2.  "  Tiiat  if  any 
perlbn  under  the  obedience  of  the  King  fiiall  go,  or  fliall 
convey  01  fend,  or  caufe  to  be  fent  or  conveyed,  any 
perfon  out  of  the  King's  dominions  into  any  parts  be- 
vond  the  feas,  out  of  the  King's  obedience,  to  the  in- 
tent to  enter  into,  or  be  telident,  or  trained  up  in  any 
priory,  abbey,  nunnery,  popiih  univeifuy,  college  or 
fchool,  or  lio'ufe  of  jefuits,  prie(!s  or  in  a  private  popiih 
familv,  and  (hall  be  there  by  any  popifn  neifon  inflruc- 
ted,  pcifuaded  or  flrengtliened  ill  the  popiGj  religion,  in 
any  fort  to  profefs  the  fame,  or  (liall  convey  or  fend,  or 
caufe  to  be  conveyed  or  fent,  any  thing  towards  the 
maintenance  of  any  perfon  fo  going  or  fent,  and  trained 
and  inftruded  as  is  aforefaid,  or  under  the  colour  of  any 
charity,  towards  the  relief  of  any  priory,  (s'c.  or  religious 
houfe  whatfoever  ;  every  perfon  fo  fending,  &c.  any  fucli 
perfon  or  thing,  and  every  perfon  paffing  or  fent,  being 
thereof  convi<aed,  &c.  (hM  be  difabled  to  profecute  any 
fuit  in  law  or  equity,  or  be  executor  or  adminiftrator  to 
any  perfon,  or  capable  of  any  legacy  or  deed  of  gifr,  or 
to  bear  any  office  within  the  realm  ;  and  fliall  forfeit  all 
his  goods  and  chattels,  and  fnal!  forfeit  all  his  heredita- 
ments, offices  and  eflates  of  freehold,  during  his  life." 

In  the  coulhuftion  of  the  2  J^'>^-  J-  '^  ^^'-^  ''""  '^"'" 
den,  that  if  E.  '/.  being  the  King's  ward  of  lands  hol- 
den  of  tlie  King  by  knight  fervice  in  chief,  die  the 
King's  ward,  and  it  is  found  that  A.  and  B.  are  his 
fitters  and  heirs,  both  of  full  age,  and  that  /l.  in  the 
life-time  of  her  brother  departed  this  realm  contrary  to 
this  ftatute,  and  is  a  nun  profefled  ;  the  Pimg  may  re- 
tain A.'i  moiety  in  his  own  hands  till  (he,  according  to 
the  I  El'iz.  take  the  oath  of  fupremacy  required  on  fu- 
in"-  out  livery  ;  for  the  words  of  the  ftatute  3  Jac.  i. 
are,  fhall  take  no  benefit  by  defcent,  &c.  not  that  the 
party  (hould  not  take  by  defcent ;  and  therefore  the  eftate 
does  not  veft  abfolutely  in  B.  the  filler  and  next  heir, 
but  her  right  is  to  the  rents  and  profits  during  the  non- 
conformity of  her  fifter,  for  which  in  cafe  of  common 
lands  (he  might  enter  ;  but  in  this  cafe  the  King  is  in- 
terefted,  and  is  not  obliged  to  give  livery  to  the  heir,  till 
fuch  lime  as  the  oath  of  fupremacy  be  taken.  Hob.  73, 
74.     Ley  59.   Thrcdwafs  cafe. 

So  if  fuch  an  heir  being  beyond  fea,  (liould  bargain  and 
fell  his  lands  to  a  (tranger,  the  bargain  in  fuch  cafe  will 
prevent  the  next  of  kin,  and  the  bargainee  may  take  the 
lands  out  of  the  hands  of  the  next  of  kin,  in  cafe  he  had 
entred  ;  for  the  eftate  never  vefted  abfolutely  in  fuch 
next  of  kin,  but  in  fuch  cafe  the  King  may  refufe  to 
give  hvery  fued  out  on  fuch  bargain  in  the  name  of  the 
heir,  except  the  heir  himfelf  appears  and  takes  the  oath  of 
fupremacy  in  his  proper  peifon.     Hob.  74.  per  Hobart. 

C.  Lord  Gerrard  in  the  year  1660.  fettled  the  eftate 
in  queftlon  to  the  ufe  of  himfelf  and  the  heirs  male  of 
his  body,  remainder  to  the  heirs  male  of  the  body  of 
Thomas  firft  Lord  Gerrard,  remainder  to  his  own  right 
heirs  ;  Charles  Lord  Gerrard,  upon  the  deaih  of  Digby 
Lord  Gerrard  (only  fon  of  the  faid  C.)  without  ifiue 
male,  entred,  claiming  the  eftate  as  heir  male  of  the 
body  of  Thomas  firft  Lord  Gerrard,  by  virtue  of  the  faid 
limitation  in  the  fcttlcment  ;  and  by  virtue  of  *his  title 
enjoyed  that  eftate  above  twenty- two  years,  and  during 
the  time  of  his  enjoyment  fuft'ered  feveral  recoveries,  and 
fettled  the  eftate  upon  his  marriage  in  1689.  and  died 
without  iffue  in  the  year  1707.  leaving  Philip  his  only 
brother  then  furviving,  who  was  heir  male  of  the  body 
of  Thomas  fi'fl:  Lord  Gerrard;  upon  the  death  of  Lord 
Charles,  the  Dutchefs  of  Hamilton  claimed  the  eftate  as 
right  heir  of  C.  Lord  Gerrard,  notwithftanding  the 
e(tate-tail  limited  to  the  heirs  male  of  the  body  of  Tho- 
mas Lord  Gerrard  fubfifting  in  Philip,  alleging,  that 
Lord  Charles  and  his  brother  Philip,  being  fent  abroad 
and  educated  in  a  popiih  feminary,  were  fo  utterly  inca- 
pable of  taking  any  eftate,  that  flie  had  the  right  of  en- 
try in  her.  It  was  infiftcd  for  her,  that  the  I  Jac.  1. 
cap.  4.  feci.  6.  had  fo  far  difabled  Lord  Charles  to  take 
the  eftate  by  defcent,  that  the  recovery  fufFeied  by  him 
was  void,  and  that  the  fame  difability  being  (till  upon 
Philip,  that  there  bsing  no  perfon  in  being  who  could 
take  the  eftate-tail,  the  Dutchefs  as  heir  at  law,  muft  be 
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intitled  to  take  at  pre  fent,  as  if  the  eftate  were  aflually 
fpent.  But  it  was  rcfuh'cd,  that  the  words  of  the  a£l 
being,  that  the  oftender  (hall  be  difabled  as  in  refpeft  of 
himfelf  only,  and  not  in  refpeit  of  any  of  his  heirs  or 
pofterity  to  inherit,  purchafe,  tSc.  this  qualifies  and  re- 
ftrains  the  difability  ;  fo  that  the  acl  does  not  exterd  be- 
yond the  perfon  offending,  nor  beyond  the  time  of  his 
non-conformity  ;  fo  thst  the  a£l  hath  preferved  in  the 
offender  an  ability  to  inherit,  is'c.  lor  the  benefit  of  pofte- 
rity ;  and  this  ?.&  having  made  no  application  of  the  pro- 
fits during  the  difability,  and  this  being  a  penalty  inflic- 
ted for  a  publick  offence,  the  King  is  intitled  to  the  pe- 
nalty ;  and  to  create  in  the  offender  a  total  difability 
would  be  very  inconvenient,  for  in  the  cafe  of  an  inhe- 
ritance, it  would  be  difficult  to  know  when  or  in  what 
manner  the  heir  (hould  take;  it  could  rot  be  in  the  life- 
time of  the  anceftor,  for  no  man  can  be  heir  of  a  per- 
fon living  ;  and  if  there  be  a  fon  under  no  difability  who 
cannot  take,  it  would  be  merely  by  conftruflion  to  carry 
the  eftate  over  his  head  for  the  benefit  of  a  remainder- 
man, who  was  not  intended  to  take  as  long  as  there  was 
any  iffue  of  a  prior  tenant  in  tail  ;  and  an  heir  tan  intitle 
himfelf  only  through  his  anceftors,  and  fuch  as  are  inhe- 
ritable ;  that  this  is  not  like  the  cafe  fif  a  monk,  for  in 
times  of  popery  he  was  civilly  dead  ;  the  3  Jac.  1.  gives 
the  pernancy  of  the  profits,  in  cafes  of  difabilities,  to  the 
next  of  kin,  that  is  not  a  popifh  recufant ;  and  R.  Ow. 
was  the  next  proteftant  of  kin  ;  the  3  Car.  i.  does  not 
repeal  the  i  Jac,  i.  but  was  made  to  e.xplain,  amend  and 
inforce  it;  the  I  Jac.  i.  Vi.is  filent  how  the  penalties  of 
that  a<S  was  to  arife  ;  the  3  Car.  I.  has  provided,  that 
it  (hall  be  upon  conviftion,  and  exprefhly  makes  a  for- 
feiiure  for  life,  and  a  reftitiition  in  cafe  of  conformity, 
in  which  the  former  aft  wis  filent ;  fo  that  if  the  formei 
a£t  were  to  be  put  in  execution,  under  the  explanatior 
of  3  Car.  I.  there  being  no  conviclion  in  the  cafe,  th< 
Dutchefs  could  have  no  title,  but  the  land  on  convidior 
would  be  forfeited  for  life,  which  hiuft  be  to  the  King 
Hill.  12  Ann.  in  C.  B.  and  affirmed  in  the  boufe  o 
Lords ;  Thornby  ver,  Fleedivood,  alias  The  Dutchefs  0 
Hamilton's  cafe. 

By  the  3  Jac.  r.  c.  5.  feSI.  25.  it  Is  enabled,  "  Tha 
no  perfon  (hall  bring  from  the  feas,  nor  (hall  print,  bu 
or  fell  any  popifh  primers,  ladies  pfalters,  manuals,  rofa 
ties,  popifh  catechifms,  miffils,  bieviaries,  portals,  le 
gends  and  lives  of  faints,  containing  fuperftitious  matter 
printed  or  written  in  any  language  whatfoever,  nor  an- 
other fuperftitious  books,  primed  or  written  in  the  Englij: 
tongue,  on  pain  of  forfeiting  forty  (hillings  for  evcrj 
book,  €i?f  and  the  book  to  be  burnt." 

By  the  11  £5?  12  IV.  3.  cap.  4.  fea.  3.  it  is  enafled 
"  That  if  any  papift,  or  perfon  making  profeifion  of  tht 
popifh  religion,  (hall  be  conviift  of  keeping  fchool,  01 
taking  upon  themfelves  the  education  or  government,  01 
boarding  of  youth,  in  any  place  within  the  realm,  01 
the  dominions  thereunto  belonging,  they  (hall  be  adjudg- 
ed to  perpetual  imprifonment." 

By  the  1 1  £5"  12  IK  3.  cap.  4.  it  is  ena£lcd,  "  Thai 
if  any  popifh  parent,  in  order  to  compel  a  proteftagi 
child  to  a  change  of  religion,  (hall  relufe  to  allow  fuel 
child  a  fufficient  maintenance,  fuitable  to  the  degree  and 
ability  of  fuch  parent,  and  to  the  age  and  education  ol 
fuch  child,  the  Lord  Cliancellor  upon  complaint  ma) 
make  fuch  order  therein  as  fhall  be  agreeable  to  the  inteni 
of  the  faid  a6l." 

By  the  3  Jac.  I.  cap.  5.  feii.  18,  19,  20,  21.  Popifli 
recufants  convid  are  difabled  to  prefent  to  a  church  ;  anC 
by  the  \  IV.  i^  M.  cap.  26.  this  difability  is  extended  to 
perfons  refufing  to  make  the  declaration  againft  popsry. 
mentioned  in  30  Car.  2,  And  by  the  faid  ftatute  J  fV. 
fcf  M.  cap.  26.  feiJ.  4.  it  is  enaded,  "  That  if  the 
truftee,  mortgagee  or  grantee  of  any  avoidance,  whereoli 
the  truft  (hall  be  for  any  popifh  recufant  convid,  (half 
prefent  without  giving  notice  in  writing  of  the  avoidance 
to  the  univerfity,  bfc.  within  thiee  months  after  the 
avoidance,  he  forfeits  500  /. 

And  by  the  12  Ann.  cap.  14.  This  difability  is  exten- 
ded to  all  perfons  making  profeflion  of  the  popiih  religion, 
to  which  purpofe  it  is  cnaded,  "  That  every  papift  on 
2  perfof 
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irfon  making  profefllon  of  the  ponifh  religion,  f^rV.  and 
/ery  mortgagee,  truftee  or  perfon  any  wajs  intruded  by 
:  for  fuc!>  papiil,  dsV.  with  or  without  writing,  Ihall 
;  difahlcj  to  prefent  to  any  benefice,  fchool  or  hofpital, 
fc,  or  to  grant  any  avoidance  of  any  bentfice,  prebend 
r  ecciefiaftical  living,  and  that  in  all  fucii  cafes  the  uni- 
srfities  flial!  prefent." 

Aifo  by  force  of  the  faid  ftatute,  "  The  ordinary  may 
Mider  the  declaration  againft  tr::nfubftantiation  to  any  re- 
jteo  papift  making  a  prefentatiun,  and  upon  a  refufal  to 
ike  the  fame,  the  prefentatioa  (hall  be  void  ;  alfo  the 
tdinary  mav  examine  every  prefentee  upon  oath,  whe- 
ler  the  perfon  who  prefented  him  hs  the  true  patron  ;  or 
nly  a  irullee;  and  the  court,  wherein  a  quare  impedit 
lall  be  brought,  may  in  like  manner  examine  the  parties, 
id  a  bill  mav  be  broj2;ht  in  any  court  of  equ.ty  to 
ifcover  fuch  fec.et  trufts,  ^'c.  and  the  anfwer  of  fuch 
:rfo;is,  upon  any  fuch  examination  or  bill,  fhall  be 
X)d  evidence  againft  fuch  pation,  in  refpedl  of  fuch  a 
refentation,  but  not  as  to  any  other  purpofe." 

Ill  the  conftruclion  of  the  3  Jac.  i.  the  followinz 
jints,  which  are  faid  to  be  likewife  applicable  to  the  i  TV. 
'  M.  and  12  Ann.  have  been  holden.     i  Hawk.  P.  C.  32. 

That  where  a  prefeiitment  is  pro  hac  vice  vefted  in  the 
liverfity,  by  rcafon  of  the  patron's  being  a  popifh  recu- 
nt  at  the  time  when  the  church  became  void,  it  ihall 
«  be  devefted  again  by  his  conforming  himfelf  to  the 
lurih.      10  Co.  57.  b. 

That  fuch  a  patron  is  only  difabled  to  prefent,  and 
at  he  continues  patron  as  to  all  other  purpofes,  and 
,erefo;e  that  he  fhall  confirm  the  leafes  of  the  incum- 
:nt,  ^c.     Caivity  230. 

That  fuch  a  perfon,  by  being  difabled  to  grant  an 
•oidince,  is  no  way  hindered  from  granting  the  advow- 
n  itfel!  in  fee,  or  for  life  or  years,  bona  fide,  and  for 
)0d  confideration.     i  Jon.  19,  20. 

That  if  an  advowfon  or  avoidance  belonging  to  fuch 
perfon  come  into  the  King's  hands  by  reafon  of  an  out- 
wry  or  convidlion  of  recufancy,  i^c.  the  King,  and 
)t  the  univerfity,  (hall  prefent.  Hob.  126.  JVinch-], 
\.     Moor  2] 2.      I  Jon.  20. 

On  the  ftatute  12  Jnn.  it  was  refolved  by  my  Lord 
hancellor  Talbot,  in  the  cafe  of  Mr.  Brett,  who  was 
efented  by  the  univerfity  of  Oxford  to  a  living  belong- 
y  to  Mr.  Filzherbert  of  Swinerton  in   Slaffordjhire,  that 

bill  founded  on  this  flatute  cannot  be  for  relief,  but 
ily  for  a  difcovery. 

By  the  11  Geo.  2.  reciting  the  3  Jac.  i.  and  i  TV.  y 
t.  and  that  whereas  for  the  better  difcovery  of  all  fe- 
et trufts  and  fraudulent  conveyances  made  by  papifts,  or 
irfoiis  making  profeffion  of  the  popiQi  religion,  of  their 
Ivowfons  a. id  right  of  prefentation,  nomination  and  do- 
ition  to  any  benefice  or  ecciefiaftical  livings,  feveral  pro- 
•fions  were  made  by  the  a(ft  1 2  Ann.  which  have  been  frau- 
ulently  evaded  by  perfons  obtaining  from  fuch  papifts, 
'ithout  a  full  and  valuable  confideration,  grants  of  fuch 
Ivowfons,  and  right  of  prefentation,  nomination  and 
onation,  upon  confidence  only  that  fuch  grantees  will, 
:  the  requeft  of  fuch  papifts,  prefent  to  fuch  benefice  or 
cclefiaftical  livings  clerks  nominated  by  fuch  papifts,  who 
ave  been  prefented  accordingly,  contrary  to  the  true  in- 
ent  and  meaning  of  the  faid  adls,  and  to  the  great  hurt 
f  the  proteftant  intereft  of  this  kingdom ;  it  is  therefore 
nafted,  "  That  every  grant  to  be  made  from  and  after 
he  fixth  day  of  May  1738.  of  any  advowfon  or  right 
if  prefentation,  collation,  nomination  or  donation  of  or 
0  any  benefice,  prebend  or  ecciefiaftical  living,  fchool, 
lofpital  or  donative,  and  every  grant  of  any  avoidance 
hereof  by  any  papift,  or  perfon  making  profeffion  of  the 
lopifti  religion,  or  any  mortgagee,  truftee  or  perfon  any 
ways  intrufted  direiSlly  or  indireiftly,  mediately  or  imme- 
liately,  by  or  for  any  fuch  papift,  or  perfon  making  pro- 
effion  of  the  popifn  religion,  v/hether  fuch  truft  be  de- 
:lared  in  writing  or  not,  (hall  be  null  and  void  ;  unlefs 
uch  grant  (hall  be  made  bona  fide,  and  for  a  full  and 
'aluable  confideration,  to  and  for  a  proteftant  purchafer, 
ind  merely  and  only  for  the  benefit  of  a  proteftant  ; 
tnd  every  fuch  grantee,  or  perfon  claiming  under  any 
uch  grant,  fliall  be  deemed  to  be  a  truftee  for  a  papift, 
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or  perfon  profefling  the  popifh  religion,  as  aforcfald,  wit!.- 
in  the  true  intent  and  meaning  of  the  faid  act ;  and  tiiat 
all  luch  grantees,  or  perfons  claimi.^g  under  fuch  crantf, 
and  their  prefentees,  fhall  be  compelled  to  make  fuch  dif- 
covery relating  to  fuch  grants  and  prtfcntations  m^de 
thereupon,  and  by  fuch  mcihods  as  in  and  by  the  faid 
a£l  12  Jnn,  are  direfled,  in  the  cafe  of  truftees  of  pa- 
pifts, or  perfons  profefiing  the  popifli  religion;  and  that 
everv  dcvife  to  be  made  friim  and  after  the  fjiJ  fix^n  day 
of  May  by  any  papift,  or  perfon  I'.rofciTing  the  popifti  re- 
ligion, of  any  fuch  advowfon  or  right  of  preiVjitaticn, 
collation,  nomination  or  donation,  or  any  fuch  avoicance, 
with  intent  to  fecure  the  henefit  thereof  to  the  heirs  or 
family  of  fuch  papift,  or  perfons  profefllni;  the  po;-iih  re- 
ligion, fhail  he  null  and  void,  and  that  all  fi'.ch  devifees 
and  their  prefentees  fl;a!l  in  like  manner,  and  by  fuch  me- 
thods, be  compelled  to  difcover  whether,  to  the  beft 
of  their  knowledge  and  belief,  fuch  Qevifes  weie  not 
made  with  the  faid  intent." 

3.  Of  the  dlfabilities  of  paptjls  to  purchafe. 

The  ftatutes  relating  to  eftates  conveyed  by  or  to  pa- 
pifts, and  the  dlfabilities  they  are  under  to  take  by  pur- 
chafe, (^c.  are  the  11  i^  12  IF.  3.  3  Geo.  1.  and  11 
Geo.  2. 

By  the  11  tf  12  IF.  3.  cap.  4.  it  is  enafled,  "  That 
from  and  after  the  29 th  day  of  September,  which  (hall 
be  in  the  year  of  our  Lord  1700.  if  any  perfon  educa- 
ted in  the  popifh  religion,  or  profeffiri'^  the  fame,  (hall 
not  within  fix  months  after  he  or  (he  fliall  attain  the  age 
of  eighteen  years,  take  the  oaths  of  allegiance  and  fupre- 
macy,  and  alfo  fubfcribe  the  declaration  fei  down  and 
exptelTed  in  an  a£l  of  parliament  made  30  Car.  2.  inti- 
tled.  An  z£i  for  the  more  efFeflual  preferving  the  King's 
perfon  and  government,  by  difabling  papifts  from  fitting 
in  either  houfe  of  parliament,  to  be  by  him  or  her  made, 
repeated  or  fubfcribed  in  the  courts  of  Chancery  or 
King's  Bench,  or  quarter-fellions  of  the  county  where 
fuch  perfon  fliall  refide  ;  every  fuch  perfon  fliall  in  re- 
fpefl  of  him  or  herfelf  only,  and  not  to  or  in  refpe£l  of 
any  of  his  or  her  heirs  or  pofterity,  be  difabled  or  mads 
incapable  to  inherit  or  take  by  defcent,  devife  or  limita- 
tion in  pofTeflion,  reverfion  or  remainder,  any  lands,  te- 
nements or  hereditaments  within  the  kingdom  cf  Eng- 
land, dominion  of  TFales,  or  town  oi  Beruick  upon  7iveed, 
and  that  during  the  life  of  fuch  perfon,  or  until  he  or 
fhe  do  take  the  faid  oaths,  and  make,  repeat  and  fub-, 
fcribe  the  faid  declaration  in  manner  as  aforefaid,  the 
next  of  his  kindred,  which  fliall  be  a  proteftant,  (hall, 
have  and  enjoy  the  faid  lands,  tenements  and  heredita- 
ments, without  being  accountable  for  the  profits  by  hinx 
or  her  received  during  fuch  enjoyment  thereof  as  afore-, 
faid  ;  but  in  cafe  of  any  wilful  wafte  comnii'ted  on  the 
faid  lands,  tenements  or  heieditaments  by  the  perfon  fo. 
having  or  enjoying  the  fame,  or  any  other,  by  his  or 
her  licence  or  authority,  the  party  difabled,  his  or  her 
executors  and  adminiftrators  fhall  and  may  recover  tre- 
ble damages  for  the  fame  againft  the  peifon  committing 
fuch  wafte,  his  or  her  executors  or  adminiftrators,  by  ac-.* 
tion  of  debt  in  any  of  his  Majcfty's  courts  of  record  at 
JFeJlmlnJlcr ;  and  that  from  and  after  the  loth  day  of 
April  1700.  every  papift,  or  perfon  making  profeffion  of 
the  popifh  religion,  fhall  be  difabled,  and  is  hereby  made 
incapable  to  purchafe,  either  in  his  or  her  ov/n  name,  or 
in  the  name  of  any  other  perfon  or  perfons  to  his  or  her 
ufe,  or  in  truft  for  him  or  her,  any  manors,  lands,  pro- 
fits out  of  lands,  tenements,  rents,  terms  or  heredita- 
ments, within  the  kingdom  of  England,  dominion  of 
TFales,  and  town  of  Berwick  upon  Tweed  ;  and  that  all 
and  fingular  eftates,  terms  and  any  other  intereft  or  pro- 
fits whatfoever  out  of  lands,  from  and  after  the  faid  loih 
day  of  April,  to  be  made,  fufFered  or  done,  to  or  for  the 
ufe  or  behoof  of  any  fuch  perfon  or  perfons,  or  upon 
any  truft  or  confidence  mediately  or  immediately,  to  or. 
for  the  benefit  or  relief  of  any  fuch  perfon  or  perfons, 
(hall  be  utterly  void  ar)d  of  none  effeiSf,  to  all  intents, 
conftrucfions  and  purpofes  whatfoever." 

By 
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By  the  3  Gis.  1.  cap.  18.  reciting,  that  forhc  doubts 
have  arifen  upon  the  aft  therein  recited,  as  alfo  upon 
one  other  aft  made  and  paffed  in  the  parliament  held  in 
the  II  £f?  12  ^F.  3,  iniitled,  An  aft  lor  the  further  pre- 
venting the  growth  of  popery,  and  upon  another  aft 
made  in  the  1  yac.  i.  for  the  due  execution  of  the  fta- 
tutes  againft  jefuits,  feminary  priefls,  tecufants,  and  other 
afts  made  againft  papifts  and  popifh  recufants,  touching 
the  fale  of  the  real  eftates  of  perfons  profefTing  the  po- 
pifh religion,  or  incurring  the  difabilities  and  incapacities 
in  the  faid  afts  mentioned,  it  is  enafted,  "  That  no 
fale  for  a  full  and  valuable  confideration  of  any  ma- 
nors, mefliiages,  lands,  tenements  or  hereditaments,  or 
of  any  intereft  therein  by  perfon  or  perfons,  being  repu- 
ted owner  or  owners,  or  in  the  pofTellion  or  receipt  of  the 
rents  or  profits  thereof  heretofore  made,  or  hereafter  to 
be  made,  to  or  for  proteflant  purchafer  and  purchafers, 
and  merely  and  only  for  the  benefit  of  proteftants, 
{hall  be  avoided  or  impeached  for  or  by  reafon,  or  upon 
pretence  of  any  of  the  difabilities  or  incapacities  in  the 
faid  afts,  or  any  of  them  contained,  incurred  or  fuppo- 
fed  to  be  incurred,  by  any  of  the  perfons  making  or 
joining  in  fuch  fale,  or  by  any  other  perfon  or  perfons, 
from  or  through  whom  the  title  of  fuch  manors,  &c.  is 
or  (hall  be  derived,  or  fuppofed  to  be  derived ;  unlefs  be- 
fore fuch  fale,  the  perfon  intitled  to  take  advantage  of 
fuch  difability  or  incapacity  (hall  have  recovered  fuch 
manors,  mefTuages,  lands,  tenements  and  hereditaments, 
by  reafon  of  fuch  difability  or  incapacity,  and  have  en- 
tred  fuch  claim  in  open  court  at  the  general  feffions  of 
the  peace  for  the  county,  city,  riding  or  divifion,  wherein 
fuch  manors,  mefTuages,  lands,  tenements  or  heredita- 
ments lie  or  arife,  and  bona  fde,  and  with  due  diligence, 
purfued  his  remedy  in  a  proper  courfe  of  juftice  for  the 
recovery  thereof." 

Provided  neverthelefs,  that  whereas  it  was  amongft 
other  things  enafted  by  the  faid  11  £3*  12  ^.  3.  That 
from  and  after  the  tenth  day  of  Jpril,  which  (hould  be  in 
the  year  1700.  every  papift,  or  perfon  making  profeflion 
of  the  popifh  religion,  (hould  be  difabled,  and  was  thereby 
made  incapable  to  purchafe,  either  in  his  or  her  own 
rame,  or  in  the  name  of  any  other  perfon  or  perfons  to 
his  or  her  ufe,  or  in  truft  for  him  or  her,  any  manors, 
lands,  profits  out  of  lands,  tenements,  rents,  terms  or 
hereditaments,  within  the  kingdom  of  England,  domi- 
nion of  Wales,  and  town  of  Berwick  upon  Tweed;  and 
that  all  and  Hngular  eftates,  terms,  and  any  other  interefts 
or  profits  whatfoever  out  of  lands,  from  and  after  the 
faid  loth  day  of  jlpril  to  be  made,  fufFered  or  done,  to 
or  for  the  ufe  or  behoof  of  any  fuch  perfon  or  perfons, 
or  upon  any  truft  or  confidence  mediately  or  immediately, 
to  or  for  the  benefit  or  relief  of  any  fuch  perfon  or  perfons, 
fliould  be  utterly  void  and  of  no  efFeft,  to  all  intents, 
conftruftions  and  purpofes  whatfoever  :  It  is  hereby  de- 
clared and  enafted.  That  the  faid  recited  part  of  the  faid 
aft  of  parliament  (hall  not  be  hereby  altered  or  repealed, 
but  the  fame  (hall  be  and  remain  in  full  force  as  if  this 
aft  had  never  been  made. 

And  it  is  farther  enafted  by  the  authority  aforefaid, 
"  That  from  and  after  the  29th  of  September  17 17.  no 
manner  of  lands,  tenements,  hereditaments  or  any  intereft 
therein,  or  rent  or  profit  thereout,  (hall  pafs,  alter  or 
change  from  any  papift,  or  perfon  profeffing  the  popi(h 
religion,  by  any  deed  or  will,  except  fuch  deed  within 
fix  months  after  the  date,  and  fuch  will  within  fix  months 
after  the  death  of  the  teftator,  be  inrolled  in  one  of  the 
King's  courts  of  record  at  Wejlmtnjler ;  or  elfewhere 
within  the  fame  county  or  counties  wherein  the  manors, 
lands  and  tenements  lie,  by  the  cujlos  rotulorum  and  two 
juftices  of  the  peace,  and  the  clerk  of  the  peace  of  the 
fame  county  or  counties,  or  two  of  them  at  the  leaft, 
whereof  the  clerk  of  the  peace  to  be  one." 

Stat.  1 1  Geo.  2,  "  Whereas  perfons  profeffing  or  edu- 
cated in  the  popifh  religion  are  by  divers  afts  of  parlia- 
ment fubjefted  to  feveral  difabilities  and  incapacities, 
which  may  afFeft  perfons  conforming  from  the  popifh  to 
the  proteftant  religion,  and  whereas  many  perfons  have 
already  conformed  to  the  proteftant  religion,  and  are 
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willing  to  fubmit  to  his  Majefly's  government  in  as  full 
and  ample  manner  as  any  other  of  his  Majefty's  fubjefts 
and  others  are  likely  fo  to  do ;  it  is  enafted,  That  all  and 
every  perfon  or  perfons,  being  reputed  owner  or  owners 
or  in  pofTeflion  or  receipt  of  the  rents  and  profits  of  any 
manors,  mefTuages,  lands,  tenements  or  hereditaments 
or  of  any  intereft  therein,  who  having  been  or  reputed  to 
be  a  papift  or  papifts,  or  educated  in  the  popifh  religion 
bath  or  have  conformed  to,  or  hereafter  (hall  conform  to 
and  profefs  the  proteftant  religion,  and  hath  or  have 
taken  or  (liall  take  the  oaths  of  allegiance,  fupremacy 
and  abjuration,  and  alfo  fubfcribed  or  (hall  fubfcribe  the 
declaration  fet  down  and  exprefTed  in  an  aft  of  parlia- 
ment made  the  30  Car.  2.  intitled.  An  aft  for  the  more 
efTeftual  preferving  the  King's  perfon  and  government, 
by  difabling  papifts  from  fitting  in  either  houfe  of  par- 
liament, to  be  by  him,  her  or  them,  repeated  and  fub- 
fcribed  in  the  courts  of  Chancery  or  King's  Bench,  or 
quarter- fcfTions  of  the  county  where  fuch  perfon  or  perfons 
fljall  refide,  (all  which  (hall  be  recorded  in  one  of  his 
Majefty's  courts  of  record  at  Wejlminjler,  or  fuch  quarter- 
feflions  as  aforefaid  ;)  and  all  and  every  perfon  and  perfom, 
being  proteftants,  claiming  under  fuch  perfon  or  perfon! 
conforming  and  performing  the  requifites  as  aforefaid,  foi 
their  own  benefit,  or  for  the  benefit  of  any  other  pro. 
teftant  or  proteftants,  and  not  for  the  benefit  of  anj 
papift  or  papift?,  (ball  hold,  pofTefs  and  enjoy  all  fuel 
manors,  mefTuages,  lands,  tenements  and  hereditaments 
freed  and  difcharged  of  and  from  the  difabilities  and  inca 
pacities  in  the  faid  afts  or  any  of  them  contained,  incurrei 
or  fuppofed  to  be  incurred  by  fuch  perfon  or  perfons  f 
reputed  owner  or  owners,  or  in  pofTeilion  or  receipt  c 
the  rents  and  profits  as  aforefaid,  or  by  any  other  perfo 
or  perfons  by,  from  or  thro'  whom  the  title  to  fuch  ma 
nors,  mefTuages,  lands,  tenements  or  hereditaments,  c 
any  intereft  therein,  was  or  (hall  be  derived  or  fuppofe 
to  be  derived  for  fuch  eftate,  right,  title  or  intereft,  ; 
he,  (he  or  they  had  or  would  have,  if  no  fuch  difabilit 
or  incapacity  had  been  incurred  ;  unlefs  the  perfon  < 
perfons  intitled  to  take  advantage  of  fuch  difability,  it 
capacity  or  defeft  of  title,  hath  or  have  aftually  ar 
bona  fide  recovered,  or  (hall  hereafter  recover  fuch  m. 
nors,  mefTuages,  lands,  tenements  and  hereditaments,  I 
judgment  or  decree  in  fome  aftion  or  fuit  already  con 
menced,  or  hereafter  to  be  commenced,  fix  calends 
months  at  leaft  before  the  making  of  fuch  record,  and  i 
be  profecuted  with  due  diligence. 

Provided  neverthelefs,  that  this  aft,  or  any  thin 
herein  contained,  (hall  not  take  away  or  prejudice  tl 
right  of  any  perfon  or  perfons  intitled  to  take  advanta^ 
of  fuch  difability  or  incapacity,  who  now  is  or  are  in  tf 
aftual  pofTeffion  of,  or  (liall  have,  precedent  to  the  makin 
of  fuch  record,  been  in  quiet  pofTeflion  of  any  fuch  m< 
nors,  mefTuages,  lands,  tenements  or  hereditaments,  b 
the  fpace  of  two  calendar  months. 

Provided  always,  and  it  is  further  enafted.  That  if  an 
fuch  perfon  or  perfons,  fo  conforming  as  aforefaid,  (ha 
after  fuch  conformity  return  to  or  profefs  the  popifh  rel 
gion,  every  fuch  perfon  and  perfons  (hall  for  ever  aftei 
wards  be  difabled  from,  and  be  incapable  of,  having  c 
enjoying  any  benefit,  privilege  or  advantage  of  this  af 
and  (hall  from  thenceforth  be  liable  to  the  fame  difabilitie! 
incapacities  and  forfeitures,  as  if  he,  (he  or  they  had  m 
taken  the  faid  oaths  and  fubfcribed  the  declaration  : 
aforefaid. 

Provided  always,  That  nothing  in  this  aft  containfe 
(hall  extend  to  take  away  or  prejudice  the  right  of  an 
perfon  intitled  to  any  remainder  or  reverfion  in  any  fuc 
manors,  mefTuages,  land-^,  tenements  or  hereditament! 
in  cafe  fuch  perfon  (liall  purfue  his  or  her  faid  right  b 
fome  aftion  or  fuit  to  be  commenced  within  the  fpace  ( 
twelve  calendar  months  next  after  the  precedent  eftate  c 
eftates,  on  which  fuch  remainder  or  reverfion  depem 
and  is  expedtanr,  (hall  be  determined  ;  or  within  twelv 
calendar  months  from  and  after  the  29th  of  Stptemhi 
1738.  if  fuch  precedent  eftate  or  eftates  be  already  detei 
mined  by  the  death  or  deaths  of  any  perfon  or  perfor 
whofe  deaths  have  been  concealed  from  or  not  known  t 
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the  pel  Ton  intitled  to  fuch  lemafnJer  or  revcrfion,  by 
cafon  of  their  having  been  buried  beyond  the  Teas,  or  in 

I  private  and  claiideftinc  manner  at  home,  and  (hall  pro- 
ecute  fuch  a(flion  or  fuit  with  due  diligence. 

On  the  firft  of  thefe  ftatutes  there  have  been  the  fol- 
owini^  cafes  and  refolutions. 

'John  Roper,  Efq;  being  feifed  of  feveral  manors,  lands, 
isff.  by  indentures  of  leafe  and  releafe,  bearing  date  re- 
peflively  the  17th  and  i8th  of  January  1708.  granted 
ind  conveyed  the  fame  to  IVilliam  Conjiable,  Richard 
SiMW,  and  Daniel  Hickman,  and  their  heirs,  in  truft  to 
ell  the  fame,  and  out  of  the  purchafe-money  and  rents 
:iU  fale  to  pay  a  debt  of  40C0/.  due  to  E.  and  H.  IV.  by 
nortgage  of  the  premifles,  with  intereft,  and  after  fatif- 
"aftion  thereof,  then  in  truft  for  payment  of  the  debts 
nentioned  in  a  fchedule  annexed  to  the  indenture  of  releafe, 
ind  the  overplus  of  the  money  fo  to  be  raifed,  to  be  paid 
s  the  faid  John  Roper  by  any  attefted  will  (hould  appoint ; 
md  for  want  of  fuch  appointment,  in  truft  for  the  benefit 
if  the  faid  John  Roper  and  his  heirs.  The  5th  of  March 
1708.  the  faid  John  Roper  made  his  will,  and  after  re- 
■iting  the  faid  leafe  and  releafe,  and  the  power  referved 
0  him  over  the  furplus  of  the  faid  eftate,  he  bequeathed 
everal  pecuniary  legacies  to  his  relations,  and  the  refidue 
if  all  his  real  and  perfonal  eftate  he  gave  to  William  Con- 
'eile  and  Thomas  RadcUffe,  and  to  Robert  Hewit  and 
"ianiel  Hickman,  and  their  affigns  for  ever,  and  appointed 
hem  joint  executors;  the  ift  of  April  1709.  he  added  a 
odici!  to  his  will,  and  thereby  gave  the  further  feveral 
:gacies  therein  mentioned,  and  all  the  remainder,  whe- 
ler  in  lands  or  perfonal  eftate,  he  gave  to  his  executors 
-It.  Radihffe  and  Mr.  ConJlaUe.  The  faid  John  Roper 
ied  foon  after  ;  and  Mr.  Radcliffe  and  Mr.  Conjlable 
rought  their  bill  in  Chancery  againft  Edward  Roper,  Efq; 
le  heir  at  law  of  the  faid  Jnhn  Roper,  and  alfo  againft 
lickman,  Hewit,  Snow  and  others,  to  have  the  truft 
Sate  fold,  and  for  an  account  of  the  profits,  and  after 
le  debts  and  legacies  paid,  to  have  the  furplus-money 
rifing  by  fale  equally  divided  between  the  plaintiffs,  ac- 
jrding  to  the  faid  codicil.  The  faid  Edward  Roper  by 
is  anfwer  infifted,  that  as  heir  at  law  to  the  teftator  he 
'as  intitled  to  all  fuch  real  eftate  as  was  undifpofed  of  by 
im,  and  that  Mr.  Radcliffe  and  Mr.  Conjlable  were  then 
id  at  the   teftator's  deceafe   papifts,    and    as   fuch,    by 

I I  £5"  12  W.  3.  were  incapable  of  purchafing  any  ma- 
ors,  lands,  profits  out  of  lands,  iSc.  The  (aid  Hewit  and 
lickman  by  their  anfwer  infifted,  that  the  real  eftate 
jvifed  by  the  faid  will  ought  to  be  confidered  as  the  re- 
taining part  of  the   teftator's  lands,    (after  a  fufficient 

iKt  fold  for  payment  of  debts  and  legacies,)  and  not  as  a 
erfoiial  eftate,  and  that  fo  much  only  ought  to  be  fold  as 
'ould  be  fufScient  to  pay  the  debts  ;  and  that  in  cafe 
Ir.  Radcliffe  and  Mr.  Conjiable  were  incajable  of  taking 
liera,  they  as  proteftants  claimed  the  faid  real  eftate,  as 
eing  the  only  devifees  capable  to  take  the  fame ;  they 
Ifo  infifted,  that  the  codicil,  with  reference  to  thedevife 
if  the  remainder  of  the  teftator's  lands,  did  not  controul 
he  devife  thereof  mentioned  in  the  will ;  for  that  if  the 
ilaintifFs  were  incapable  to  take  the  lands  as  purchafers 
>y  the  devife,  they  were  to  be  efteemed  as  peifons  not 
n  tjje,  and  that  the  codicil  as  to  the  lands  was  void  ; 
mt  if  the  plaintiffs  were  capable,  jet  fuch  devife  did  not 
;ive  the  remainder  of  the  premifles  to  them  but  for  their 
ives,  and  that  the  reverfion  in  fee  belonged  to  them  the 
aid //m/// and  Hickman;  and  they  brought  a  crofs  bill, 
snfifting  thereby  oil  the  fame  matters ;  and  the  legatees 
Jrought  a  bill  for  payment  of  their  legacies.  The  27th 
^(June  17  I  2.  the  faid  caufes  came  on  to  be  heard  before 
he  Lord  Chancellor  Harcourt,  who  defired  to  have  the 
iffiftance  of  the  judges  ;  and  a  cafe  was  made  and  argued 
Jefore  my  Lord  Chancellor  Parker,  Trevor  Ch.  Juftice  of 
!^.  B.  Juftice  Pow4l,  and  the  Mafter  of  the  Rolls,  and 
ifter  time  taken  to  confider  of  the  cafe,  my  Lord  Chan- 
cellor, Trevor  Ch.  J.  the  Mafler  of  the  Rolls  and  juftice 
Powell,  were  of  opinion,  Tiiat  the  devife  of  the  furplus 
5f  the  purchafe-money,  (after  debts  and  legacies  paid,) 
'0  Mr.  Radcliffe  and  Mr.  Conjiable  was  good,  iiotwith'- 
itanding  the  laid  difabling  aft  ;  the  furplus  beirg  a  pcr- 
VpL,  II.  N"  in. 
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fonaJ  inteted  in  them,  and  not  made  void  either  by  the 
woids  or  intention  of  that  ftatute;  and  as  to  Hewit  and 
Hickman,  my  Lord  Chancellor  was  of  opin'on,  that  the 
firft  codicil  was  a  revocation  of  the  will,  as  to  the  refidue 
of  the  real  and  perfonal  eftate.  Mr.  Roper  appealed  to 
the  houfc  of  lords,  and  it  was  there  ordered,  before  the 
appeal  was  determined,  that  the  eftate  fhould  be  fold 
and  all  debts  and  legacies  paid,  which  was  accordingly 
done;  where  afterwards  the  lords  reverfed  the  decree,  prin- 
cipally for  this  reaf  in,  that  if  the  devife  of  the  refidue  to 
the  plaintiffs  was  good,  they  would  in  equity  be  intitled 
to  pay  off"  the  antecedent  debts  and  legacies,  and  when 
that  was  done,  keep  the  eftate,  which  would  be  a  means 
of  evading  the  ftatute,  and  enabling  a  papift  to  take  an 
eftate  contrary  to  the  intention  of  it.  It  was  alfo  re- 
folved  in  this  cafe,  that  a  devife  is  a  purchafe  within  the 
meaning  of  this  a6t.  3  Bac.  Abr.  795.  Roper  v.  Rad- 
cliffe, Hill.  17 1 3.  in  Cane.  But  it  fecms,  that  where 
lands  are  deviled  to  or  vefted  in  truftees,  to  be  fold  for 
payment  of  particular  fums  fo  feveral  people,  (bme  of 
whom  happen  to  be  papifts,  that  this  a£t  does  not  prevent 
fuch  papifts  from  taking  the  particular  fums  or  legacies 
intended  for  them  ;  becaufe  they  cannot  infift  upon  paying 
ofF  the  other  incumbrances  and  holding  the  eftate,  as  a 
perfon  can  do  to  whom  the  refidue  of  the  purchafe-money 
is  devifed.     Id.  ih. 

The  Earl  of  Derwentwater  was  tenant  in  tall,  with 
remainder  in  fee  to  himfelf,  and  intending  to  marry  Sir 
John  IVebb's  daughter,  he  by  advice  of  counfel  fufFered  a 
common  recovery  without  declaring  any  ufes,  it  being 
intended,  that  he  (hould  thereby  become  tenant  in  fee, 
and  be  enabled  to  make  a  proper  fettlement ;  accordingly 
by  indentures  of  leafe  and  releafe  he  fettled  his  tftate  to 
the  ufe  of  himfelf  for  life  ;  remainder  to  truftees  for  pre- 
ferving  contingent  ufes ;  remainder  in  tail  fucceflively  to 
the  firft  and  other  fons  of  the  intended  marriage,  with 
remainders  over;  the  marriage  took  effed,  and  there  was 
iffue  a  fon  and  a  daughter ;  the  faid  Earl  was  attainted  of 
high  treafon  on  account  of  the  PreJion  rebellion',  and  was' 
executed  ;  and  by  an  a£t  made  thereupon,  all  the  forfeiting' 
perfons  lands  were  vefted  in  commrHioners  for  the  ufe  of 
the  publick ;  and  it  was  exprefsly  provided,  that  where 
the  forfeiting  perfon  was  feifed  of  an  eftafe-tail  at  the 
time  of  the  forfeitures,  the  fame  (hould  be  vefted  in  the 
commiffioners  as  an  abfolute  fee,  difcharged  of  all  remain- 
ders and  reverfions.  The  commiffioners  of  forfeitures, 
on  a  claim  exhibited  before  them  in  the  name  of  the  faid' 
Earl's  fon,  determined  that  the  whole  eftate  was  in  them 
on  this  foundation,  that  the  Earl  continued  tenant  in' 
tail  notwithftanding  the  recovery,  and  confeqtiently  lio- 
thing  more  than  an  eftate  for  his  own  life  paft  by  the- 
leafe  and  releafe ;  and  the  reafon  they  went  upon  was, 
that  if  by  fuff'ering  a  common  recovery  he  could  turn  his 
eftate- tail  into  a  fee,  then  he  would  gaiil  a  new  eftate  by 
purchafe,  which  they  apprehended  he,  being  a  papift, 
was  difabled  to  do  by  the  ftatute  11  fcj"  12  /^  3.  But  the' 
majority  of  the  judges,  upOn  appeal  from  the' decree  of 
the  commiffioners,  were  of  a  contrary  opinion,  and  held,' 
that  this  was  only  a  new  modelling  of  the  eftate,  and 
not  a  purchafe  or  acquifition  within  the  afl  ;  and  that 
the  Earl  was  capable  of  taking  a  new  fee  at  leaft  for  the' 
benefit  of  his  heirs  and  pofterity ;  and  that  he  was  ca-r 
pable  of  fettling  the  fame  by  leafe  and  releafe  ;  and  there- 
fore allowed  of  the  fon's  claim.  3  Bac.  Abr.  796. ' 
Lord  Deriventwater's  cafe,  upon  an  appeal  to  the  lords 
delegates  from  the  judgment  of  the  commiffioners  of  for- 
feited eftatcs.     Hill.  6  Geo.  i. 

It  was  likewife  refolved,  by  the  delegates  appointed  to 
hear  appeals  from  the  determinations  of  the'commiflioner-i 
for  the  eftates  forfeited  in  the  year  1716.  that  a  papift 
may  be  a  truftee  for  a  prote(lant  notwithftanding  tha 
ftatute   i\  i^  11  TV.  2'     3  Bac.  Abr.  797.        ■ 

Ann  Siephenfon  had  two  grandchildren,  one  the  plain- 
ti(r  Hill,  the  other  Frances,  the  wife  of  the  defendant 
Filkins,  who  was  educated  by  her  in  the  popifh  religion, 
the  grandmother  by  her  will  made  in  the  year  17  16.  de- 
vifed the  lands  in  queftion  to  truftees,  in  truft  to  be 
fold  for  the  payment  of  debts  and  legacies,  and  the  refi- 
6  F  .due 
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due  aiifing  by  fuch  fale  {he  devlfed  to  her  faid  grand- 
daughter Frances,  when  (he  fliould  attain  her  ige  of  21 
years,  or  be  married  with  the  coiifent  of  the  faid  truftces, 
and  foon  after  died.  The  faid  Frerurs,  at  the  age  of 
fifteen,  was  married  to  Filkins,  according  10  the  cere- 
mony and  ufage  of  the  church  cf  Rome,  and  a  week  af- 
terward by  a  minifter  of  the  church  ot  Engliitid ;  at  the 
age  of  18  (he  conformed  according  to  tlie  dirciSiions  of 
the  ftatute  ;  it  was  held,  that  (he  was  svithin  the  {irll 
claufe,  and  that  a  devife  to  a  papift  under  the  age  ot  18 
vears  is  good,  if  he  conforms  within  ilx  months  after  lie 
comes  to  that  age  ;  and  the  age  of  18  was  a  proper  pe- 
riod for  them  to  make  their  e:e£lion,  whether  they  would 
conform  or  not ;  and  the  bill  exhibiied  by  the  proteftant 
heir  was  difmifTed  with  cufts.  3  Bac.  Ji>f.  797.  Hill  v. 
Filkins,   Tiin.  1 1  Geo.  i. 

y.  S.  a  papift,  made  a  fettlement  of  his  eftate  to  truf- 
tees,  to  the  ufe  of  the  truftees  and  their  heirs,  in  trult 
for  A.  for  hfe ;  remainders  to  the  (aid  trultees  to  pre- 
ferve  contingent  remainders ;  remainder  to  the  inii  and 
every  other  fon  of  y/.  and  for  default  of  fuch  ifl'ue,  then 
in  truft  for  B.  and  his  ifTue  ;  J.  was  a  papift,  and  B.  a 
proteftant ;  B.  exhibited  his  bill  in  .Chancery,  fuggeft- 
ing,  that  J.  was  a  papift,  and  had  no  fon,  and  that 
therefore  the  truftees  might,  account  to  him  for  the  rents 
and  profits ;  he  alfo  made  the  heir  at  law  defendant ; 
and  on  hearing,  this  caufe  before  the  Lord  Macclesfihl, 
and  afterwards  by  the  Lord  Kitig,  they  both  held,  that 
though  the  trufl  to  J.  was  void,  he.  being  a  papiff,  yet 
that  notwithftanding,  the  legal  eflaie  was  ftill  in  the 
truftees,  becaufq  they  were  truftees  not  only  for  the  pa- 
pift, but  alfo  for  B.  the  proteftant,  and  for  the  Tons  of 
J.  who  were  yet  unborn ;  and  as  they  were  truftees  to 
preferve  conting,ent  remainders  for  fuch  fons  who  might 
be  proteftants,  they  thought  that  the  eftate  fliould  remain 
in  the  truftees  for  that  purpoCe  ;  and  they  held,  that  the 
heir  at  law  was  intitled  to  receive  the  profits  during  the 
life  of  ^.  as  a  txuft  undifpofed  j  but  that  B.  the  remain- 
der-man, would  have  no  right  till  the  death  of  A.  with- 
out a  fon  capable  of  taking  ;  and.  this  decree  was  affirmed. 
in  the  houfe  ot  Lords.  3  Bac.  Abr.  "jc^-].  Carrick  v. 
Erringion,^  Trin.  g  Geo.  I.  in  Cane. 

The  cafe  upon  a  fpecial  verdict  in  ejecEtment  was  : 
Thomas  Dorrel  had  one  hiothet  znd  four  fifters,  and  be- 
ing feifed  in  fee  by  will  4  Decemb,  1703.  devifed  the 
lands  in  queftion  to  truftees,  to  the  ufe  of  them  and 
their  heirs,  in  truft  for  his  firft  and  every  other  fon  in 
tail  male  ;  and  for  want  of  fuch  iflue,  remainder  to  his 
broiher  Arthur  for  life,  remainder  to  liis  iirft  and  every 
other  fon  in  tail  male;  and  for  want  of  fuch  iftiie,  that 
then  the  truftees  ftall  ftand  and  be  feifed  for  the  fole  and 
proper  ufe  and  benefit  of  fuch  ehieft  and  firft  fon  law- 
fully begotten,  or  to  be  begotten  of  John  Donet,  as 
fhall  not  be  heir  at  law  and  inheritor  to  the  faid  'John 
Dorrel,  and  the  heirs  of  his  body,  and  for  default  of  fuch 
HTue  by  him,  remainder  to  the  third,  and  fourth  and 
fifth,  and  every  other  fon  of  the  faid  'John  Dorrel,  and 
the  heirs  of  their  refpedive  bodies.  The  truftees, 
by  a  claufe  in  tfie  will,  w-ere  impowered,  by  the  rents 
and  profits  of  the  eftate,  or  by  mortgage  and  falc, 
to  raife  fo  much  money  as  would  fatisiy  the  tefiator's 
debts:  Thomas  and  Arthur  both  died  without  iflue,  yohn- 
Dorrel  is  living,  and  has  feven  fons;  George  the  defen- 
dant is  the  fecond  fon  ;  and  all  the  fons  ot  'John  Dorrel 
are  papifts,  and  educated  in  the  popifli  religion,  except  his 
younger  for),  who  is  too  young  to  be  faid,  as  yet,  to  be 
of  any  religion  ;  George  Dorrel  was  under  eighteen 
years  of  age  when  the  limitation  by  the  devilc  fell 
upon  him,  but  is  now  abpv?,  eighteen  years,  and  has 
not  taken  the  oaths  directed  by  11  y  12  JV.  3.  and  is 
married,  has  row  two  fons  very  young,  for  whom,  as 
well  as  for  his  wife,  he  has  made  a  fettlement  of  ti.efe 
lands  ;  the  four  fifters  of  Thomas  Dorrel  are  lelTors  of  the 
plaintiff,  as  heirs  at  law  5  and  the  queftion  is,  whether 
George  the  fon  oi  Arthur,  or.  the  heirs  at  law,  be  inti- 
tled to  the  lands.  For  the  plaii.tift"j,  the  heirs  at  law, 
it  was  urged,  I  ft.  That  George  is  a  papift,  and  that  [-a- 
pifls  who  ftiall  refufc,  above  fix  months  after  they  arrive 
at  the  age  of  eighteen,  to  take  the  oaths   n^  allegiance, 
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b'c.  aie  by  the  faiJ  ftatute  di fabled  from  purchafinj ;  and 
theicfuie  as  a  devife  is  a  purchafe,  and  fo  held  Co.  Lit 
18.  and  by  the  Lords,  in  the  cafe  of  Roper  and  Radd'ijff^ 
confequtntly  George  Dorrel  takes  nothing  by  it.  idly. 
That  the  devife  was  void  for  uncertainty,  being  to  fuch 
eldeft  and  firft  fon  of  J.  D.  a?  ftiall  not  be  he.r  at  law  to 
liim  ;  but  as  no  one  can  fay  v/ho  will  be  heir  to  '/'.  D, 
fo  it  is  inipofiible  to  fay  who  will  not,  for  newo  e/l  item 
vivetiiis  ;  and  he  v^ho  is  to  be  heir  is  not  to  take,  fo  that 
none  but  a  Ton  who  will  not  be  heir  can  take,  for  both 
defcriptions  iiiuft  coincide.  Hob.  2g.  Hardvjicke  Ch.  J. 
in  breaking  (he  cafe  faid,  two  obje£lions  have  been  made 
to  the  defendant's  title;  ift,  That  the  limitation,  under 
which  he  claims,  is  void  for  the  uncertainty  of  the  de- 
fcription.  2dly,  That  fuppofing  the  defcription  to  be 
certain  enough,  yet  by  1 1  dif  12//''.  3.  the  defendant  is 
difabled  from  taking  the  eftate,  as  being  3  papiit  ;  there 
feems  at  prefent  to  be  a  good  deal  of  weight  in  the  firft 
objection,  and  yet  it  may  poffibly  be  reduced  to  a  cer- 
tainty, and  if  fo,  may  be  made  good  ;  and  it  feems  na- 
rural  to  imagine,  that  by  the  words  of  the  will,  the  tef- 
tator  intended  the  fecond  fon  of  "John  Dorrel  fliould  take, 
and  the  rather,  as  tlie  teftator  had  made  the  next  limita- 
tion to  the  third,  fourth  and  fifth  fons,  i^c.  of  the  ii\i 
"John  Darrel;  but  if  the  fecond  fon  cannot  take,  yet  i 
the  third,  ijc.  fons  are  well  defcribed,  the  fifters  0 
Thomas  cannot  recover,  and  at  prefent  they  fcem  to  b 
certainly  delicribed.  As  to  the  fecond  objedion,  I  thini 
myfelf  bound  by  the  determination  of  the  houfe  of  Lord 
in  the  cafe  of  Roper  and  Radcliffe,  that  the  word  put 
chafe  extends  to  a  devife,  and  therefore  that  a  papift  is  iji 
capable  of  taking  an  eftate  by  will ;  but  yer,  be  the  dl: 
fendant's  title  as  it  will,  the  plaintiff  muft  recover  on  h 
own  ftrength,  and  not  on  the  weaknefs  of  the  defer 
dant's  title..;  and  my  greateft  doubt  is  this';  the  devi 
here  is  to  ttuftees  to  the  ufe  of  them  and  their  heirs,  is 
I  think  this  would  clearly  be  a  devife  to  the  ufe  of  tt 
truftees,  though  the  claufe  of  taifing'  money  by  rcri 
and  profits  was  omitted  ;  fo  here  is  a  devife  to  truftee 
ia  truft  not  only  for  the  fecond  fon  of  John  Dorrel,  b 
for  all  other  his  fons  no<v  living,  one  of  which  is  n 
found  to  be  a  papift  ;  it  has  been  faid  indeed,  that  thisd 
vife  being  for  the  benefit  of  papifts,  the  truft  itfeif 
void  ;  but  the  queftion  is,  if  the  intire  truft  (hould  r 
be  for  the  benefit  of  papifts,  in  the  prefent  cafe,  t 
youngeft  ton  6f  John  Dorrel  msy  be  able  to  take  f 
ought  appears  to  the  contrary  ;  and  therefore  I  think  th 
this  latter  part  of  the  truft  being  lawful  will  fupport  the  1 
gal  eftate  in  the  truftees ;  and  here  he  put  the  ckk /itpra 
Carrick  v.  Errington,  and  faid,  that  according  to  thet 
folution  in  this  cafe,  the  lands  in  queftion  cannot  be 
the  heirs  at  law,  but  in  the  truftees ;  becaufe  here  is 
truft  for  a  fon  of  John  Dorrel,  vPho  was  not  a  papift, 
well  as  for  other  children  yet  unborn,  fo  that  the  plai 
tiffs  have  no  title  to  recover  in  this  aftion,  but  have  m 
taken  their  remedy  ;  for  if  they  have  any,  it  feems  to 
by  bill  in  equity  againft  the  truftees  for  an  account 
the  profits;  and  it  is  certain,  in  the  above- mention 
cafe,  that  the  eftate  could  not  veft  in  the  remainJer-ma 
becaufe  he  being  then  in  by  purchafe,  it  could  never 
afterwards  dcveftcd,  for  the  benefit  of  fuch  child  as 
fliould  happen  to  have  ;  but  he  faid,  that  he  did  not  gi 
this  as  his  abfolute  opinion,  but  only  to  point  out  the  d 
ficulties  which  ftuck  with  the  court;  it  was  adjourm' 
and  no  farther  proceeding  was  had  therein.  3  Bac.  A 
798.  Alarwood  v.  Dorrel,  Hill.  8  Geo.  2.  in  B.  R. 

A  mortgage  was  made  to  a  papift,  who  afligned  to. 
proteftant  for  a  full  confideration  ;  an  ejedment  vi 
brought  againft  the  aftignee  by  a  fubfequent  morf^ag, 
who  recovered  by  rea fon  of  the  difability  of  the  firft  mo- 
gagee  ;  all  this  appeared  upon  a  bill  brought  in  Chanceri 
and  my  Lord  Chancellor  was  of  opinion,  that  a  mo- 
gage  to  a  papift  is  void  ;  but  in  this  cafe  the  affignment* 
a  proteftant,  and  the  trial  in  ejedtment,  were  both  bef: 
the  3  Geo.  I.  which,  wetc  it  orherwife,  would  it  fees 
have  made  an  alteration.  3  Bac.  Abr.  799.  PAham  , 
Fletcher,   Mich.  1 7 29. 

In  a  cafe  which  came  on  before  my  Lord  King  in  e 
court  of  Cliancery,   it   appeared,    that  my   Lord  Dor 
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B^as  polieflcd  of  a  long  term  for  years,  and  made  his  will, 
ind  his  lady,  who  was  a  papift,  executrix  thereof:  It 
jfzs  refolved  by  my  Lord  Chancellor,  that  norvvithftan- 
ling  the  difabling  aft  ii  {5"  12  ^^  3.  the  term  vefted 
ibfoiutcly  in  her,  and  that  this  was  not  a  purchafe  with- 
n  that  act ;  and  he  faid,  that  a  papift  may  be  tenant  in 
lower,  or  by  the  curtefy  ;  becaufe  in  ail  thefe  cafes  it  is 
jy  operation  of  law,  and  not  by  any  aft  of  the  party, 
;hat  the  eftate  comes  to  him.  3  Bac.  Abr.  799.  on  Ld. 
Dover's  will. 

It  hath  been  adjudged,  that  a  papift  may  devife  to  a 
jroteftant ;  in  which  cafe  it  was  agreed,  that  where  an 
inceflor  died  feifed  of  an  eftaie  of  inheritance,  it  defcends 
ipon  and  vefts  in  his  heir,  (though  a  papiftj  for  the  be- 
icfit  of  his  heirs,   and  the  next  proteftant  akin  has  only 

I  rigiit  to  the  perception  of  the  profits  during  the  non- 
loiiforniity  of  the  heir.  3  Bac.  Abr.  799.  Alallom  v, 
Bringlot,  Pafch.  1738.  in  C.  B. 

Upon  the  marriage  of  Mr.  Paine  with  one  Mrs.  Gage, 
ands  in  the  county  of  Surry  were  fettled  and  conveyed 

0  the  ufe  of  the  hufband  and  wife  for  their  lives,  and 
he  life  of  the  furvivor  of  them  ;  then  to  the  ufe  of  the 
irft  and  every  other  fon  in  tail,  remainder  to  the  right 
,eirs  of  the  hufb^d  ;  the  marriage  took  effcdt,  and  Mr. 
^air.i  the  hufband  died  in  the  life-time  of  Mrs.  Paine, 
rithouc  leaving  ilFue,  having  firft  devifed  ail  his  lands  to 
is  wife  and  her  heirs.  In  1730.  Mrs.  Pd/«^lhe  wife  devifed 

II  her  real  eftate  to  the  defendant,  fubjedt  to  a  few  legacies 
aentioned  in  her  will,  but  lived  and  died  a  papift  ;  but 
iiat  being  difficult  to  prove  at  law,  the  plaintiff  Mr.  Smith 
i^ho  had  married  Elixahith  Paine,  heir  at  law  to  Mrs. 
'<i/w,  he  and  his  wife  filed  their  bill  againft  the  defen- 
ant  to  fet  afide  the  marriage  fettlement  and  will  of  Mr. 
^aine  the  hufband,  under  which  Mrs.  Paine  claimed  ; 
nd  in  particular  prayed,  that  the  defendant  might  dif- 
over  whether  Mrs.  Paine  the  wife,  under  whofe  will  he 
laimed,  was  a  papift  or  not.  To  which  the  defendant 
leaded  the  ftatute  of  ii  b"  12  JF.  3.  Upon  arguing 
his  plea  it  was  infifted  upon  for  the  defendant,  that  it 
/as  a  ftanding  rule  in  this  court,  that  no  perfon  was 
ound  to  difcover  what  might  fubje£t  him  to  the  penalty 
f  an  adt  of  parliament ;  and  that  the  ftatute  oi  11  ^ 
2^3.  was  a  penal  law,  and  the  party,  who  would 
ike  advantage  of  fuch  law,  would  never  be  affifted   in 

court  of  equity,  which  never  aflifts  a  forfeiture ;  he, 
'ho  would  claim  any  thing  forfeited,  muft  make  out  the 
|)rfeiture  himfelf ;  for  no  perfon  ftiall  be  obliged  to  dif- 
iDver  a  fa<S  that  would  be  a  forfeiture  of  his  own  eftate. 
f  a  copyholder  commits  wafte,  it  is  a  forfeiture  of  his 
ftate  to  the  lord  of  the  manor  ;  but  if  the  lord  of  the 
lanor  comes  into  this  court  for  a  difcovery,  whether 
he  copyholder  has  been  guilty  of  wafte  or  not ;  the 
[opyholder  is  not  bound  to  anfwer ;  for  no  law  in  the 
ivorld  obliges  a  man  to  accufe  himfelf;  if  an  eftate  is 
I'jiven  to  a  woman  durante  viduitate,  file  is  not  bound 
|o  difcover  whether  fhe  is  married  or  not ;  becaufe  the 
jlifcovery  of  that  fa£t  might  be  the  lofs  of  her  eftate. 
That  difabiiities  and  forfeitures  were  of  the  fame  nature  ; 
|ind  that    a  total  incapacity  or  difability  to  hold   at  all, 

1  which  is  the  cafe  of  papifts)  was  certainly  as  much  a 
penalty,  as  a  forfeiture  of  an  eftate  which  the  party  be- 
ore  was  capable  of  holding  ;  that  as  Mts.  Paine  would  not 
nave  been  obliged  in  her  life-time  to  difcover  whether  fhe 
was  a  papift  or  not,  the  defendant  who  claims  under 
tier  ought  not  to  be  obliged  to  difcover  it.  On  the  other 
hand  it  was  infifted  by  the  counfel  for  the  plaintiff',  that 
it  was  not  their  bufinefs  to  examine,  whether  the  adls  of 
ipatliament  made  againft  papifts  were  hard  laws  or  not, 
they  were  laws,  and  that  was  fufficient  for  their  purpofe  ; 
that  it  was  not  the  cafe  of  a  forfeiture,  but  it  was  to  dif- 
cover a  faft,  wfuch,  if  true,  the  eftate  was  never  in 
Mrs.  Paine,  becaufe  the  a£f  of  parliament  makes  all  pa- 
pifts abfolutely  incapable  of  being  purchafers ;  if  flie  was  a 
ipapift,  the  eftate  never  vefted  in  her ;  and  as  flie  was  not 
capable  of  holding  it,  (he  could  not  give  it  away  to  the 
defendant ;  therefore  could  never  forfeit  the  eftate  ;  for 
no  perfon  can  be  faid  to  forfeit  an  eftate  he  never  had  ; 
an  alien  is  incapable  of  holding  lands  at  Common  law, 
y^et  he  is  obliged  to  difcover  whether  he  is  an  alien  or 
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not  ;  and  his  difcovery  of  that  faft,  whether  he  is  fo  or 
not,  can  never  be  a  forfeiture  of  his  eftate,  becaufe  he 
never  had  a  right  to  it ;  fo  in  cafe  of  a  baftard  who  is 
nuUius  filius,  and  incapable  of  claiming  lands  by  dcfcent 
he  fliall  difcover  whether  he  is  fo  or  not,  for  the  fame 
reafon  ;  (o  a  perfon  claiming  under  a  bankrupt,  whofo 
goods  are  vefted  in  the  aflignees  of  the  commiflion  of 
bankruptcy,  for  the  benefit  of  creditors,  muft  difcover 
whether  the  perfon  under  whom  he  claims,  was  a  bank- 
rupt or  not  at  the  time  of  the  conveyance :  Ttiat  all 
thefe  cafes  depend  upon  the  fame  reafon,  and  were  no 
forfeitures,  becaufe  the  eftates  were  never  in  them  ;  fo 
if  Mrs.  Paine  was  a  papift,  fhe  was  incapable  of  having 
the  eftate  herfelf,  and  could  not  give  it  away  j  and  there- 
fore the  defendant  could  never  forfeit  it,  becaufe  the  ef- 
tate was  never  in  him.  But  my  Lord  Hardvuicke  was 
of  opinion,  that  the  defendant  was  not  obliged  to  difco- 
ver whether  Mrs.  Paine  was  a  papift  or  not ;  that  there 
is  no  rule  better  eftablifhed  in  this  court,  than  that  a 
man  fliall  not  be  obliged  to  anfwer  what  may  fubjeft  him 
to  the  penalty  of  an  aft  of  parliament ;  no  perfon  can 
doubt  whether  this  aft  is  not  a  penal  law,  and  whether 
the  claufes  relating  to  papifts  are  not  difabiiities  or  inca- 
pacities, impofed  by  way  of  penalty  upon  all  perfons  ex- 
ercifing  that  religion.  It  is  objefted,  that  this  is  not  the 
cafe  of  a  forfeiture,  becaufe  the  eftate  was  never  vefted, 
and  therefore  can  never  be  devefted  ;  yet  it  all  falls  un- 
der the  fame  reafon  j  and  an  incapacity  or  difability  to 
hold  at  all  by  aft  of  parliament,  is  certainly  as  much  a 
penalty  as  the  forfeiture  of  an  eftate  by  a  perfon  who  had 
a  right  to  enjoy  it  before  the  forfeiture.  That  if  a  bill  is 
brought  againft  a  perfon  for  a  difcovery,  whether  he 
is  a  papift  or  not,  he  is  not  bound  to  difcover ;  and 
where  is  the  difference  between  him  and  the  perfon 
claiming  under  him  ;  here  is  a  difability  impofed  by  par- 
liament, by  way  of  penalty,  upon  a  particular  fet  of  men 
upon  the  account  of  tbeir  religion,  and  the  difcovery  of  that 
faft  fubjefts  them  to  a  penalty  ;  and  this  is  not  like  the  cafe 
of  an  alien  or  baftard,  who  are  incapable  by  the  general 
law  of  the  land  to  inherit ;  befides,  what  fways  with  me 
much  is  the  great  inconvenience  that  would  follow, 
(hould  this  plea  be  difallowed  ;  we  ftiould  have  nothing 
in  this  court  but  bills  of  difcovery,  whether  fuch  perfons 
were  papifts  or  not,  and  nobody  knows  what  confufion 
would  follow  ;  the  plea  muft  be  allowed,  3  Bac.  Abr. 
799.  Smith  V.  Read,   12  Geo.  2. 

A  papift  tenant  in  tail  fufFers  a  recovery  to  the  ufe  of 
himfelf  in  fee,  in  order  to  make  a  marriage  fettlement ; 
this  is  not  a  purchafe  within  the  ftat.  11  6"  12  /-^  3.  c. 
4.     Stran.  267.     See  lacCUfaUtS,  UOttie, 

^ar.  In  exchange  of  money,  is  a  certain  number 
of  pieces  of  the  coin  of  one  country,  containing  in  them 
an  equal  quantity  of  filver  to  that  in  another  number  of 
pieces  of  the  coin  of  another  country,  v.  gr.  fuppofing 
36  (hillings  of  Holland  to  have  juft  as  much  filver  in 
them  as  20  EngUJh  (hillings,  bills  of  exchange  drawn 
from  England  to  Holland  at  the  rate  of  36  (hillings  Dutch 
for  each  pound  Sterling,  is  according  to  the  par.  Locke's 
Confideration  of  Money,  png.  18. 

I^arattunt,  The  tenure  that  is  between  parceners,  viz. 
that  which  the  youngeft  oweth  to  the  eldeft.      Dome/day. 

|0aragC,  (Paragium)  Equality  of  name,  blood  or 
dignity  ;  but  more  efpecially  of  land,  in  the  partition  of 
an  inheritance  between  coheirs.  Purparty.  Coke's  i  /«/?. 
fol.  166.  b.  Hanc  terram  tenuere  duo  homines  in  paragio. 
Domefday.  Hence  we  have  difparagement  and  to  dif- 
parage. 

^aragiUttt,  (Parage,  Peerage)  Commonly  taken  for 
the  equal  condition  betwixt  two  parties  to  be  contrafted 
or  married.  For  the  old  laws  of  England  did  ftriftly 
provide  that  young  heirs  (hould  be  difpofed  in  marriage 
cum  paragio,  with  perfons  of  equal  birth  and  fortune,  fine 
difparagatione,  without  difparagement.     Cowell,  ed.  1727, 

^acamOtmC,  (from  French  words  par,  that  is,  per, 
and  monter,  afcendere)  Signifies  in  our  law,  the  fupreme 
lord  of  th?  fee ;  for  there  may  be  a  tenant  to  a  lord, 
that  holdeth  over  of  another  lord  ;  the  former  of  which 
is  called  lord  mcfne,  and  the  fecond  hrd  paramount,  F.  N. 
B.  fol,  135.     And  a  lord  paramount  (faith  Kitcbin,  fol. 

280, 


PAR 

t8g.)  confifteth  only  in  compar'ifon,  as  one  nun  may  be 
great,  being  compared  to  a  lefs  ;  and  little,  being  com- 
pared with  a  greater.  So  that  none  feeme(h  funply  to  be 
lord  paramount,  but  only  the  King,  who  is  patron  para- 
rrnunt  of  all  the   benefices  of  England.      Duct,  and  Stud. 

cap.  36.    See  pafauailE,  £^auo?,  uMucand  j*-cr. 
Batapljatnalia,  or  ^^arayljenialia,  (from  tix-  Gr. 

«-a.a,  prater,  and  (p^.n,  dos,)  Are  thofe  gjods  which  a 
wife,  befides  her  dower  or  jointure,  is  after  her  hufband's 
death  allowed  to  have,  as  furniture  for  her  ciiamber, 
wearing  apparel  and  jewels,  if  flie  be  of  quality;  which 
are  not  to  be  put  into  her  hufband's  inventory,  efpecially 
in  the  province  of  Tori.     Cowell,  edit.  1727. 

A  wife,  after  the  death  of  her  hufband,  may  claim  her 
paraphernalia  or  neceflary  apparel  for  her  body,  and 
cloth  given  her  to  make  a  garment,  i^c.  befides  her  dower ; 
fo  that  the  hufband  cannot  give  them  away  by  will:  but 
ihe  (hall  not  have  exceffive  apparel,  beyond  her  rank. 
Pearl  necklaces,  chains  of  diamonds,  gold- watches,  isfc. 
may  be  included  under  paraphernalia,  if  they  were  ufually 
worn  by  the  wife,  and  were  fuitable  to  her  quality  and 
the  fafhion  of  the  times,  and  they  are  afTets  to  pay  debts 
and  legacies  ;  provided  the  hufband  does  not  give  thefe 
away  by  will,  i  Roll.  Abr,  911.  3  C"ro.  343.  Kitch. 
369.      Noy^i  Max.  168. 

It  was  adjudged  in  tie  Vifcountefs  Blndonh  cafe,  that 
parapl.ernalia  ought  to  be  allowed  to  a  widow,  havin;:  le- 
gard  to  her  quality  and  degree;  and  that  her  hufband 
being  a  Vifcount,  (he  (hall  be  allowed  her  jewels  to  the 
value  of  500  marks,  ^f.     2  Leo>2.  \b6i 

A  widow  retained  a  chain  of  diamonds  and  pearls, 
aaaiiifl  the  devife  of  her  hufband  ;  and  two  judges  held, 
that  fee  might  detain  them,  becaufe  they  were  convenient 
for  a  woman  of  her  quality  ;  but  two  other  judges  were 
of  a  contrary  opinion,  that  paraphernalia  (hould  be  not 
only  convenient  but  neceflary  ;  otherwife  the  widow  (hall 
not  detain  them  againft  the  exptefs  devife  of  the  hufband  : 
though  it  is  faid  it  was  adjudged,  that  the  widow  might 
detain  neceflary  apparel,  and  likewife  ornaments,  againll 
the  devife  of  her  hufband  ;  and  that  he  cannot  difpofe  of 
them  by  will,  tho'  he  might  have  fold  them  in  his  life- 
time ;  for  immediately  upon  his  death,  the  property  is 
vefted  in  the  widow.  Cro.  Can  347.  2  Nelf.  Abr, 
.1225. 

All  the  wife's  wearing  apparel,  more  than  that  which 
is  necefTarv  and  convenient,  is  a  chattel  in  the  hufband  ; 
and  after  the  hufband's  death  (hall  go  to  his  executors : 
But  what  is  necefTary  for  her  condition  and  (face,  and 
comes  under  paraphernalia,  (he  (hall  have  as  her  own 
goods,  and  may  difpofe  of  at  her  death  ;  or  take  after  the 
death  of  her  hufband.     Bro.  9.     Doa.  i^  Stud.  ly. 

Though  by  our  law  the  wife  may  not  make  a  will  of 
and  devife  them,  without  the  afient  of  the  hufband  whilft 
he  lives  ;  becaufe  the  property  and  poflsflion  is  in  him. 
2  Shep.  Abr.  423.   Muh.  27  Eliz. 

PacaJjailC,  Is  a  compound  of  two  French  words,  par, 
per,  and  avoyler,  demittcre.  It  fignifieth  in  cur  Common 
law  the  loweft  tenant,  or  him  that  is  terant  to  one  that 
holdeth  his  fee  over  of  another,  and  is  called  tenant  para- 
vayle,  becaufe  it  is  ptefumed  he  hath  profit  and  avayle  by 
the  land,  2  InJI.  fol.  296.  and  Co.  Q  Rep.  Coney's  cafe. 
For  the  ufe  of  this  word,  fee  E  N.  B.  fol.  135. 

pattella  tcrraC,  A  fmall  piece  of  land.     Ccfjell,  ed. 

1727- 

ParrcI^ntakCtS,  Are  two  officers  in  the  Exchequer, 
that  make  the  parcels  of  the  efcbeators  accounts,  wherein 
they  charge  them  with  every  thing  they  have  levied  for 
the  King's  ufe,  within  the  time  of  their  office,  and  deliver 
the  fame  to  one  of  the  auditors  of  the  court,  to  make  an 
account  with  the  efcheator  thereof.     Cowell,  edit    1727, 

PatfCnCtS,  (Ql'afi  parcelUrs,  i.  Rem  in  parcellas  di- 
videns,)  Are  of  two  forts,  Viz.  according  to  the  courfe 
of  Common  law,  or  according  to  cuflorn  :  Parceners  ac- 
cording to  the  Common  law  are,  where  one  feiftd  of  an 
eitate  of  inheritance,  hath  ifTue  only  daughters,  and  die.s, 
and  the  lands  defcend  to  the  daughters;  therj  they  are 
called  Parceners,  and  a<^e  but  as  one  heir.  The  fame  law 
is,  if  he  have  not  any  idue,  but  that  his  fillers  be  his 
heirs.     Parceners  accojdiiig  to  cu^om  aie,  wiieie  a  man 
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is  feiftd  of  lands  in  gavelkind,  as  in  Kent,  and  other 
places  fratichifcd,  and  hath  irtue  divers  fons  and  dies, 
then  the  fons  are  parceners  by  the  cuftom.  CcuieU,  edit. 
1727.      See  Co.  01  Lit.  lib.  3.  cap.  l.  fe£f,  241. 

Parceners  holding  in  capile  (hall  all  do  homage,  14 
Hen.  3.  Parceners  and  joint-tenants  (hall  do  but  one 
fuit  of  court,  St.  Alarlcb.  52  Hen.  3.  c.  q.  Shall  join 
in  aflife  of  mort  d'anceftor,  thouph  in  different  decrees, 

St.  Glouc.  6  Ed.  I.  c.  6.  See  Coparrcncrs,  3cir.t:J 
tenants,  partition. 

ParrCUatp,  is  the  holdingof  lands  jointly  by  parceners, 
when  the  common  inheritance  is  not  divided.     Lit.  55, 

parcljmcut.    See  §)tamps. 

Pai'CO  fraCtO,  is  a  writ  that  lies  aqiainft  him  who  vio- 
lently breaks  a  pound,  and  takes  out  hearts  thence,  v/hich 
for  fome  trefpafs  done  were  lawfully  impounded.  Reg.  tf, 
JFrits,  fol.  166.  and  Fitz.  Nat.  Br.  fol.  100.  For  the 
wo'd  partus  was  more  frequently  ufed  for  a  pound,  to 
confine  ttefpaifing  or  ftraying  cattle :  whence  imparcare, 
to  impound,  and  imparcatio,  pounding,  i^c.  Cowell, 
edit.  1727. 

ParDOn,  (Pardonatlo,  venia,)  Is  the  remitting  or  for- 
giving of  a  felony,  or  other  offence  committed  againfl 
the  King  ;  and  this  is  two-fold,  one  ex  gratia  Regis,  tht 
other  per  courfe  de  la  ley,  by  courfe  of  the  law.  Staundj 
PI.  Cor.  f.  47.  Pardon  ex  gratia  Regis,  is  that  whici 
the  King,  in  fome  fpecial  regard  of  the  perfon,  or  othe 
circumftance,  afFordeth  upon  his  abfolute  prerogative 
Pardon  by  the  courfe  of  law,  is  that  which  the  law  ii 
equity  afFordeth  for  a  light  offence;  as  homicide  cafuai 
when  one  killeth  a  man,  having  no  fuch  meaning.  IVeji 
Symbol,  part.  2.  tit.  Indiilments,  fe£}.  46. 

1.  By  zuhom  a  pardon  may  be  granted;  and  in  luhi 
cafes  and  for  what  offences  it  may  he  granted. 

2.  Where  a  pardon  is  grant  able  of  common  right;  of  tl 
validity  of  a  pardon  ;  and  by  what  words  treafons,  murdei 
felony  and  other  offences  may  be  pardoned. 

3.  Statutes  concerning  general  and  other  pardons. 

I .  By  whom  a  pardon  may  be  granted ;  and  in  vuhi 
cafes  and  for  what  offences  it  may  be  granted. 

The  power  of  pardoning  offences  is  infeparably  incidei 
to  the  Crown  ;  and  this  high  prerogative  the  King  is  ir 
trufted  with  upon  a  ff.ecial  confidence,  that  he  will  fpai 
thofe  only  whofe  cafe,  could  it  have  been  forefeen,  the  lai 
itfelf  may  be  prefumed  willing  to  have  excepted  out  of  ii 
general  rules,  which  the  wifdoni  of  man  cannot  poffibl 
make  fo  perfect  as  to  fuit  every  particular  cafe.  1  Shov. 
2S4. 

But  it  feems,  that  anciently  the  right  of  pardonir 
offences  within  certain  diftri£ls  was  claimed  by  the  lord 
marchers  and  others,  who  had  jura  regalia  by  ancier 
grants  from  the  Crown,  or  by  prefciiption.  But  now 
by  the  27  H.  8.  cap.  24.  feH.  I.  it  is  enadled,  "  Tha 
no  perfon  or  perfons,  of  what  eflate  or  degree  foever  the 
be,  fliall  have  power  to  pardon  or  remit  any  treafons  0 
felonies  whatfoever,  nor  any  accefTaries  to  the  fame,  no 
any  outlawries  for  fuch  offences,  whether  committed  ii 
England  or  Ifales,  or  the  marches  of  the  fame,  but  thi 
the  King  (hall  have  the  whole  and  fole  power  and  autbo 
rity  thereof,  united  and  knit  to  the  imperial  crown  0 
this  realm,  as  of  good  right  and  equity  it  appertainctb 
Co.  Lit.  114.     3  InJl.  233. 

It  is  bid  down  in  general,  that  the  King  may  par4o> 
any  offence  whatever,  \vhether  againft  the  Common  0 
Statute  law,  fo  far  as  the  publick  is  concerned  in  it,  afte 
it  is  over,  and  confequently  may  prevent  a  popular  ai9ioi 
on  a  ftatute,  by  pardoning  the  offence  before  the  fuit  i 
commenced  ;  but  it  fecms,  that  he  cannot  wholly  pardoi 
a  publick  nufance  while  it  continues  fuch,  becaufe  foci 
pardon  would  take  away  the  only  means  of  compelling  : 
redrefs  of  it ;  yet  it  is  faid,  that  fuch  a  pardon  will  fa" 
the  party  from  any  fine  to  the  time  of  the  pardon.  Pluoi 
^(87.       Keilw.    134.        12    Co.    29,    30.        3    Infi.   %Z'l 

Vo^g^'-  333-  _ 

Bu 


^ 


P,    A     R 

But  it  feems  agreed,  that  the  King  can  by  no  previous 
licence,  pardon  or  difpenfation  make  an  offence  dif- 
punifhable  which  is  malum  in  fe ;  as  being  either  againft 
the  law  of  nature,  or  fo  far  againft  the  pubiick  good  as 
to  be  indiftable  at  Common  law ;  and  that  a  grant  of  this 
kind,  tending  to  encourage  the  doing  of  evil,  which  it  is 
the  chief  end  of  government  to  prevent,  is  plainly  againft 
reafon  and  the  common  good,  and  therefore  void.     Dav. 

75'     5  ^'^  35-     ^^  ^'^  ^9- 

And  hence  it  hath  been  infifted,  that  the  King's  grant 
to  the  biftiopof  Salijbury  zx\A  his  fucceftors,  having  thecu- 
ftody  of  a  prifon,  that  they  (hall  be  quiet  from  all  efcapes, 
\rhich  hath  been  adjudged  to  be  a  good  grant,  is  not  law; 
as  being  but  a  (ingle  inftance,  and  contrary  to  this  rule; 
becaufe  a  grant  of  this  kind,  tending  to  make  a  gaoler 
lefr  diligent  in  his  duty,  by  taking  off  the  legal  puni(h- 
ment  of  Lis  negligence,  is  plainly  againft  the  common 
gooi>.     2  Hawk.  P.  C.  389.     3  H.  7.  15.  pi.  30. 

But  where  a  thing  in  its  own  nature  lawful,  is  made 
unlawful  by  parliament,  as  the  carrying  bell-metal,  Jsff. 
out  of  the  realm,  importing  merchandizes  in  foreign 
(hip?,  felling  wines  beyond  a  certain  price,  or  without  a 
licence,  multiplying  gold,  Isfc.  coining  money  of  a  bafe 
alio)',  to'f.  it  was  formerly  taken  as  a  general  rule,  that  the 
Kin  J  might  dirpe;ife  with  it,  as  to  a  part  cular  time  or  place, 
or  perfon,  (o  far  as  the  public  was  concerned  in  it  ;  unlefs 
fuch  difpenfan  m  could  not  but  be  attended  wiih  an  incon- 
venience, 35  the  introducing  a  monopoly  ;  or  fruftrating  the 
end  for  which  the  law  was  made;  as  the  licenfing  a  parti- 
cular perfon  to  import  foreign  cards  or  wines, fcf^.  in  v/hich 
cafe  it  was  commonly  taken  to  be  void  ;  alfo,  where  a 
ftatute  gives  a  particular  intereft  or  right  of  adlion  to  the 
party  grieved,  as  the  ftatutes  of  mortmain,  thofe  againft 
maintenance,  forcible  entries,  carrying  diftrefles  out  of 
the  hundred,  efcapes,  &c.  it  has  been  always  agreed, 
that  no  charter  from  the  King  can  bar  the  right  of  the 
party  grounded  on  fuch  ftatute ;  alfo  where  a  ftatute  is 
:xpref;,  that  the  King's  charter  againft  the  purport  of  it, 
tho'  with  the  claufe  oi mn  oljiante,  fliall  be  void;  it  feems 
;o  have  been  always  generally  agreed,  that  regularly  no 
ruch  claufe  could  difpenfe  with  it.  2  Haivk,  P.  C.  389, 
J90.  and  feveral  authorities  there  cited. 

It  feems  to  be  agreed,  that  no  difpenfation  of  any 
latute,  except  the  ftatutes  of  mortmain,  was  of  any 
brce,  without, a  claufe  of  non  objiante  ;  neither  is  fuch 
;laufe  of  any  effe£t  at  this  day,  for  it  is  declared  and 
jnaded  by  i  IV.  &  M.  [ejf.  2.  cap.  2.  That  no  difpen- 
'ation  by  non  objiante  of  or  to  any  ftatute,  or  any  part 
thereof,  be  allowed;  but  that  the  fame  (Bali  be  held  void, 
except  a  difpenfation  be  allowed  in  fuch  ftatute ;  but  it 
is  provided,  that  no  charter,  grant  or  pardon,  granted 
before  23d  oi  Oiioher  1699.  ftiall  be  any  ways  invalidated 
by  that  att,  but  that  the  fame  fliall  be  and  remain  of  the 
fame  force,  and  no  other,  as  if  the  faid  afl:  had  never 
been  made.     2  Hawk.  P.  C.  391. 

The  King  can  by  no  charter  whatfoever  bar  any  right 
of  entry  or  aftion,  or  any  legal  intereft  or  benefit  before 
veiled  in  the  fubjedt ;  and  therefore  It  feems  clear,  that 
he  cannot  bar  any  a£lion  on  a  ftatute  by  the  party  grieved, 
nor  even  a  popular  adlion  comme'nced  before  his  pardon, 
nor  a  recognizance  for  the  peace  before  it  is  forfeited. 
Plow.  487.     2  Rail.  Abr.  178.     Cro.  Car.  199.     Keilw. 

Neither  can  the  King  pardon  an  appeal,  except  only 
where  it  is  carried  on  at  his  fuit,  after  a  nonfuit ;  and 
therefore  if  a  perfon  attainted,  on  an  appeal  carried  on 
at  the  fuit  of  the  party,  get  the  King's  pardon,  he  muft 
fue  a  fcire  facias  againft  the  appellant  before  the  pardon 
fiiall  be  allowed.      2  Hawk.  P.  C.  392. 

And  if  the  appellant  appear  on  the  fcire  facias,  he  may 
pray  execution  notwithftanding  the  pardon  ;  but  if  the 
,  flierilF  return  a  fire  facias,  or  two  nihils,  and  the  ap- 
pellant appear  not  on  demand;  or  if  he  return  tlie  ap- 
pellant dead,  the  appellee  (hall  be  difcharged  ;  but  fome 
have  holden,  that  in  this  laft  cafe  a  fcire  facias  fhall  go 
againft  the  heirs  of  the  deceafed,      2  Haivk.  P.  C.  392. 

But  there  is  no  need  of  any  fcire  facias  againft  the 
lord  by  efchear,  becaufe  the  pardon  no  wav  tends  to  re- 
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verfe  the  attainder  whereon  the  title  of  efcheat  is  founded, 
2  Hawk.  P.  C.  393. 

If  feveral  perfons  be  outlawed  on  an  appeal,  and  one 
get  his  pardon  allowed  on  the  non-appearance  of  the 
appellant,  on  a  fcire  facias,  it  feems  that  the  reft  can 
take  no  advantage  thereof,  but  muft  fue  ihe\r  fcire  facias^ 
tsfc.  in  the  fame  manner  as  if  there  had  been  no  fuch  de- 
fault.     2  Hawk.  P.C.  393. 

It  hath  been  ftrongly  holden,  that  the  King  may  par- 
don the  burning  of  the  hand  on  a  convidticn  of  man- 
flaughter  on  an  appeal,  as  being  no  part  of  the  judgment 
at  the  fuit  of  the  party,  but  collateral  and  exemplary  pu- 
nifhment  infl.dted  by  the  ftatute,  and  intended  only  by 
^ay  of  fatisfadiion  to  the  pubiick  juftice,  like  the  finding 
of  fureties  by  one  convifted  on  the  ftatute  againft  tref- 
pafs  in  parks.     But  for  this  fee  2  Hawk.  P.  C.  393. 

A  pardon  will  not  only  difcharge  any  fuit  in  the  fpi- 
ritual  court  ex  officio,  but  alfo  any  fuit  in  fuch  court  ad 
injfantiam  partis  pro  reformatione  morum,  or  falute  anima^ 
as  for  defamation  or  laying  violent  hands  on  a  clerk,  &'c. 
and  if  the  time,  to  which  the  pardon  has  relation,  be 
prior  to  the  award  of  the  cofts  to  the  party,  or  as  it  is 
generally  holden,  if  it  be  fubfequent  to  the  award,  but 
prior  to  the  taxation,  it  (hall  difchaige  them,  but  not  if 
it  be  fubfequent  to  the  taxation  ;  and  the  fame  rule  holds 
as  to  cofts  taxed  to  the  party  grieved  on  a  contempt  in  a 
court  of  equity;  but  quare  as  to  cofts  taxed  by  the  pro- 
thonotary  on  an  attachment  ;  for  they  are  not  given  by 
the  court  of  courfe,  but  the  offender  fubmits  only  to  pay 
them  bv  way  of  compofition.  5  Co.  51.  Latch  190. 
Cro.  Ellz.  68^.  Hob.  81.  Cro.  J ac.  11^.  i  Hawk. 
P.  C.  394. 

If  a  perfon  be  imprifoned  on  an  excommunicato  capiendo 
for  non-payment  of  cofts,  and  the  King  pardons  all  con- 
tempts, it  is  faid,  that  he  (hall  be  difcharged  without  any 
fcire  facias  againft  the  panty,  and  that  the  party  muft 
begin  anew  to  compel  a  payment  of  the  coft?  ;  becaufe 
the  imprifonment  was  grounded  on  the  contempt,  which 
is  wholly  pardoned.  i  'Jon.  227.  2  Roll.  Abr.  in8. 
Cro.  Jac.  159.     8  Co.  68,  69. 

But  no  pardon  will  difcharge  a  fuit  in  the  fpiritual 
court,  any  more  than  in  a  temporal,  for  a  matter  of  in- 
tereft or  property  in  the  plaintiff;  as  for  tithes,  legacies, 
matrimonial  contracts  and  fuch  like ;  alfo  it  is  agreed, 
that  after  cofts  are  taxed  in  a  fuit  in  fuch  court  at  the 
profecution  of  the  party,  whether  for  a  matter  of  private 
intereft,  or  pro  reformatione  morum,  or  pro  falute  anima, 
or  for  defamation,  i^c.  they  fliall  not  be  difcharged  by  a 
fubfequent  pardon.  5  Co.  51.  Latch  190.  Cro.  Car. 
46-7. 

If  the  offence  be  pardoned  after  cofts  taxed,  and  thea 
the  defendant  appeals,  and  the  fuperior  court  gives  new 
cofts  for  or  againft  him,  fuch  cofis  (hall  not  be  avoided  ; 
becaufe  the  cofts  in  the  firft  fuit  being  taxed  before  the 
pardon,  and  therefore  not  avoided  by  it,  the  appeal  was 
proper  for  determining  whether  they  were  well  given  or 
rot,  and  confequently  cofts  were  as  properly  given  on 
fuch  appeal  as  in  any  other  cafe ;  but  if  the  offence  be 
pardoned,  Hanging  an  appeal,  and  the  pardon  relate  to  a 
time  precedent  to  the  award  of  the  cofts,  and  then  the 
appellant  defert  his  appeal,  and  the  court  award  cofts 
againft  him  in  refpedt  of  fuch  defertion,  it  feems  that  he 
may  have  a  prohibition;  becaufe  the  pardon,  having  dif- 
charged the  cofts  of  the  firft  fuit,  made  the  appeal  to 
be  of  no  purpofe.  2  Roll.  Abr.  304.  Ncy  85.  Latch 
155- 

By  the  12  £3"  13  JV.  3.  cap.  2.  *«  No  pardon  under  the 
great  feal  (hall  be  pleaded  to  an  impeachment  by  the 
commons  in  parliament. 

2.  tFhen  a  pardon  is  grant  able  of  common  right ;  and  by 
what  words  treafon,  murder,  felony,  and  other  offences  may 
be  pardoned. 

By  the    ftatute  of  Gloucejler,   cap.   9.    it  is  enafled, 

"  That  if  it  be  found  by  the  country,   that  a  perfon  tried 

for  the  death  of  a  man,  did  it  in  his  defence,  or  bv  mif- 

fortune,  then,  by  the  report  of  the  juftices  to  the  King, 
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the  Hing  fliall  take  him  to  bis  grace,  if  it  pleafe  him." 
2  I>:ll.  316.  ... 

But  it  feems  to  be  fettled  at  this  day,  agreeably  to  the 
ancient  Common  law,  in  afhrmance  whereof  this  ftjtute 
WMs  made,  that  in  luch  a  cafe,  or  where  one  indifled  of 
homicide  fe  difendendo  confelTes  the  indiflment,  if  the 
party  caufe  the  record  to  come  into  Chancery,  the  Chan- 
cellor will  of  courfe  make  him  a  pardon  without  fpeaking 
to  the  King,"  and  that  by  fuch  pardon  the  forfeiture  of 
goods  may 'be  faved  ;  for  thefe  words,  «' If  it  ftiall  pleafe 
the  King,"  ftiall  be  taken  as  fpoken  only  by  way  of  re- 
verence to  him,  and  not  intended  to  make  fuch  a  pardon 
difcretionary.  But  if  the  party  be  found  to  have  fled,  it 
is  made  a  quare,  if  the  pardon  fave  the  forfeiture  of  the 
flight,  for  that  is  not  grounded  on  the  homicide,  but  on 
the  contempt  of  the  law.     2  Hawk.  P.  C.  380,  381. 

If  an  approver  convi6t  all  the  appellees,  whether  by 
battle  or  verdift,  the  King  ex  merito  jujili'ia  ought  to 
pardon  him  as  to  his  lile,  and  alfo  give  him  his  wages 
from  the  time  of  the  appeal  to  the  time  of  the  convic- 
tion. 3  Irjl.  139.  2  Hawk.  P.  C.  209.  2  Hale's  h'iji. 
P.  C.  233. 

By  the  4.  &  s  IF.  i^  M.  cap.  8.  it  is  enafted,  "  That 
if  any  perfon  or  perfons  out  of  prifon  ftiall  commit  any 
robbery,  and  afterwards  difcover  two  or  more  who  then 
had  or  afterwards  ftiall  commit  any  robbery,  fo  as  two 
or  more  of  them  fliall  be  convi£led,  any  fuch  difcoverer 
fliall  be  intitled  to  a  pardon  for  all  robberies  committed 
before  the  difcovery,  which  ftiall  bar  an  appeal.  " 

And  by  the  6  W  7  IF.  i^  M.  cap.  17.  it  is  enafled, 
"  That  if  any  perfon  or  perfons  out  of  prifon  fliall  bs 
guilty  of  clipping,  coining,  counterfeiting,  wafliing, 
filing  or  otherwife  diminiftiing  the  coin  of  this  realm, 
and  afterwards  difcover  two  or  more  who  then  had  or 
afterwards  fliall  commit  any  of  the  faid  crimes,  fo  as  two 
or  more  of  them  ftiall  be  convicted  ;  any  fuch  difcoverer 
fliall  be  intitled  to  a  pardon  for  all  his  crimes  committed 
before  the  difcovery." 

By  the  loW  11  TF.  3.  c.  23.  (which  excludes  clergy 
from  thofe  who  (hall  in  any  fliop,  warehoufe  or  ftable, 
privately  fteal  any  goods,  iJc.  of  the  value  of  5  s.  tho' 
fuch  (hop,  t^c.  be  not  broken  open,  and  tho'  no  perfon 
be  therein,  or  (hall  aflift,  hire  or  command  any  perfon 
to  commit  fuch  offence,)  "  If  any  perfon  or  perfons 
fhall  commit  any  burglary,  houfe-breaking  or  felony,  in 
ftealing  of  any  horfe  or  hoifes,  or  any  money,  wares  or 
good?,  from  whom  clergy  is  by  that  acfl:  taken  away,  and 
being  out  of  prifon  fliall  difcover  two  or  more  who  then 
had  or  after  fliall  cominit  any  fuch  felony,  and  fhall  be 
convi£ted  thereof  as  aforefaid  ;  every  fuch  difcoverer  ftiall 
be  intitled  to  a  pardon  for  the  felonies  aforefaid  commit- 
ted before  fuch  difcovery,  ffff." 

And  by  the  5  Ann.  cap.  31.  it  is  enafled,  "  That 
every  perfon  who  (hall  be  guilty  of  burglary,  or  of  the 
felonious  breaking  and  entring  a  houfe  in  the  day-time, 
and  after  (hall  difcover  two  who  fliall  have  committed 
fuch  felony,  fo  as  they  be  convi£led,  i^c.  fliall  have  40  /. 
and  a  pardon  of  all  felonies,  except  murder,  &c. 

It  is  laid  down  as  a  general  ru'.c,  that  wherever  it  ap- 
pears by  the  recital  of  the  pardon,  that  the  King  was 
misinformed,  or  not  rightly  apprifed,  both  of  the  hei- 
noufnefs  of  the  crime,  and  alfo  how  far  the  party  (lands 
convifled  upon  record,  the  pardon  is  void,  upon  a  pre- 
fumption  that  it  was  gained  from  the  King  by  impofition. 
Yel.  43,  47.  Cro.  Jac.  18,  34,  548.  2  Rol.  Ab.  188. 
Dyer  352.  pi.  26.     Raym.  13.      1  Sid.  41.  3  InJ}.  338. 

And  upon  this  ground  it  feems  agreed,  that  if  a  man 
attainted  of  felony  get  a  pardon,  which  doth  not  mention 
the  attainders,  the  pardon  will  be  incfFedual ;  alfo  it  hath 
been  holden,  that  the  pardon  of  a  perfon  convi6)ed  by  vir- 
didl  of  felony  is  void,  unlefs  it  recite  the  indidlment  and 
convidlion  ;  alfo  it  hath  been  queftioned,  if  the  pardon  of  a 
perfon  barely  indiiRed  of  felony  be  good,  without  men- 
tioning the  indiflment  ;  but  it  hath  been  adjudged,  that 
fuch  a  defetS  is  falved  by  the  ■vio\A%  five  indiilatus  five 
non.      2  Hawk.  P.  C.  382-3. 

It  hath  been  holden,  that  anciently  a  pardon  of  all  fe- 
lonies, included  all  treafons  as  well  as  felonies  j  and  it 
feems  to  be  taken  for  granted  in  many  books,  that  fuch  a 
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general  pardon  is  even  at  this  day  pleadable  to  any  felony, 
except  murder  and  rape,  and  piracy  ;  and  that  the  only 
reafon  why  it  may  not  alfo  be  pleaded  to  murder  and  rape 
is,  becaufe  13  Rich.  2.  requires  an  exprefs  mention  of 
them  ;  and  that  the  only  reafon  why  it  is  not  pleadable  to 
piracy  is,  becaufe  it  is  a  felqnv  bv  the  Civil  law  only.  2 
Hawk.  P.  C.  383-4.  I,  Hal.  Hijl.  P.  C,  466.  2  Hal, 
Hiji.  P.  C.  45. 

Ey  the  37  Ed.  3.  cap.  2.  it  is  enafted,  "  That  ift 
every  pardon  of  felony  granted  at  any  man's  fuggeflion, 
the  name  of  him  that  makes  it,  fliall  be  comprifed; 
and  if  it  be  found  untrue,  the  charter  (hall  be  difallow- 
ed  ;  and  the  juftlces,  before  whom  the  charter  (hall  be 
alleged,  (hall  inquire  of  the  fame  fuggeftion,  and,  if  they 
find  it  untrue,  (hall  difallow  the  charter. 

No  pardon  of  felony  (hall  be  carried  beyond  the  exprefs 
purport  of  it ;  and  therefore  if  the  King,  reciting  ao  at- 
tainder of  robbery,  pardon  the  execution,  he  thereby 
neiiher  pardons  the  felony  itfelf,  nor  any  other  confe- 
quence  of  it  befides  the  execution,  6  Co.  13.  2  Hawk, 
P.  C.  384. 

It  is  ena<3ed  by  2  Ed.  3.  cap.  2.  that  cliarters  of  par- 
don of  manflaughters  fliall  not  be  granted  but  where  the 
King  may  do  it  by  his  oath,  that  is  to  fay,  where  a 
man  flayeth  another  in  his  own  defence,  or  by  misfor- 
tune ;  neither  is  there  any  precedent  in  the  Regiiler  of  thi 
pardon  of  any  other  homicide,  but  fuch  as  is  done  either  ir 
felf-defence  or  by  mifadventure,  or  by  infants  or  madmen 
and  from  hence  fome  have  difputed  the  King's  power  o 
pardoning  any  other  homicide  ;  but  this  is  contrary  t< 
the  general  tenor  of  the  books,  and  alfo  to  the  plain  fwr 
port  of  13  Ric.  2.  cap.  i.  which  reciting,  that  treafons 
murders  and  rapes,  had  been  frequently  committed,  be 
caufe  pardons  had  been  eafily  granted  in  fuch  cafes,  en 
adeth,  "  That  no  pardon  (hall  be  allowed  for  murder 
or  for  the  death  of  a  man  flain  by  await,  afTauIt  or  malic 
prepenfed,  treafon  or  rape  of  a  woman,  unlefs  the  fam 
murder,  &c,  be  fpecified  in  the  fame  charter ;  and  if  th 
charter  of  the  death  of  a  man  be  alleged  before  any  jul 
tices,  in  which  it  is  not  fpecified  that  the  party  was  mui 
dered  or  flain  by  await,  afTault  or  malice  prepenfed,  tl 
fame  juftices  (hall  inquire  by  a  good  inquefl:  of  the  vifi 
where  the  dead  was  (lain,  if  he  were  murdered  or  flai 
by  await,  i^c.  and  if  they  find  that  he  was  murdered  t 
flain  by  await,  i^c.  the  charter  (hall  be  difallowet 
Hawk.  P.  C.  385-6.  and  feveral  authorities  there  cited. 

It  hath  been  formerly  often  adjudged,  that  murdt 
might  be  pardoned  under  the  general  defcription  of  a  ft 
lonious  killing,  with  a  claufe  of  non  ob/lante ;  but  by 
fF.  iif  M.  fejf.  2.  cap.  2.  it  is  declared,  that  no  difpen 
fation  by  non  oB/fante  of  or  to  any  ftatute  (hall  be  allowei 
I  Sid.  366.       I  Show.  283.       Kciling  24.       3  Mod.  37. 

But  pardons  of  manflaughter  remain  as  they  were  .' 
Common  law;  and  therefore  the  pardon  of  the  felonioi 
killing  oij.  S.  may  be  pleaded  to  an  indiftment  of  man 
flaughter  in  killing  him  ;  but  where  fuch  a  pardon 
pleaded  to  a  coroner's  inquefl;  of  manflaughter,  the  coui 
may  refufe  to  allow  it,  till  the  fadl  be  found  manflaughte 
by  a  jury  dire£fed  by  a  higher  court.  2  Keb.  363,  4IJ 
Keiling  24.     2  Jon.  56. 

If  a  general  a£i  exprefsly  pardon  petit  treafon,  and  ex 
cept  murders,  it  cannot  be  avoided  by  indifling  a  perfo 
guilty  of  petit  treafon  for  murder  only,  omitting  fli 
word  proditorie ;  for  the  lefs  offence  being  included  i 
the  greater  is  pardoned  by  the  pardon  of  it ;  and  thert 
fore  fuch  an  exception  of  murder  is  to  be  intended  ( 
fuch  murder  only  as  is  fpccially  fo  called,  and  doth  nc 
amount  to  petit  treafon.  Dyer  50.  pi.  4.  235.  pi.  ic 
6  Co.  13. 

Neither  doth  the  exception  of  murder  in  a  general  ad 
of  pardon  of  all  felonies  extend  to  felo  de  fe  ;  for  the 
his  offence  be  in  ftriftnefs  murder,  yet  in  commo 
fpeech,  according  to  which  ftatufes  are  commonly  ex 
pounded,  it  is  generally  underflood  as  a  diflinift  ofFenc( 
the  word  murder  feeming  prima  facie  to  import  the  mui 
der  of  another.  i  Lev.  8,  120.  i  Sid.  150.  i  JK.ei 
66,  548. 

It  is  faid,  that  a  general  aiEl  of  pardon  cf  all  felonie; 
mifdemeanors  and  other  things  done  before  fuch   a  daj 
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ardons  a  homicide  from  a  wound  before  the  day,  where- 
(•  the  party  died  not  till  after  ;  becaufe  the  ftroke  being 
ardoned,  the  efFe(9s  of  it  are  confequently  pardoned. 
Vow.  401.  Cole's  Cik.  I  Hale's  Hi/L  P.  C.  426.  Dyer 
9.  pL  65. 

It  is  laid,  that  a  paVdon  of  all  mifprifions,  trefpalTes, 
(Fences  and  contempts,  will  pardon  a  contempt  in  ma- 
ing  a  (alfe  return,  and  a  ftriking  in  Wejhnlnfler  Hall., 
nd  barratry,  and  even  z  prcemunire  ;  alfo  it  is  laid  down 
1  general,  that  it  will  pardon  any  crime  which  is  not 
jpital.      I  Lev.  106.      I  Sid.  211.      2  Mod.  52. 

If  A.  be  indifted  of  piracy,  and  refufmg  to  plead  hath 
tdgment  of  pnine  fort  iif  dure,  and  by  the  general  par- 
on  piracies  are  excepted,  bjt  the  judgment  of  paine 
trt  tf  dure  is  pardoned  by  the  general  words  of  all  con- 
;mpts  ;  ^tare.  Whether  he  may  be  arraigned  for  the 
ime  piracy  ;  but  by  the  better  opinion,  he  may  be  ar- 
signed  of  any  other  piracy  committed  before  that  award, 

Hale's  Hiji.  P.  C.  252,  cited  from  Dyer  308.  a. 

3.  Statutes  concerning  general  and  other  pardons. 

General  pardons  by  ftatute,  5/.  de  Tallag.  non  conced. 
4  Ed.  I.  Ji.  4.  c.  5.  Ordin.  forejl.  2'\-Ed.  i.  fi.  5.  cap. 
.  14  Ed.  3.  /.  I.  (.  2.  &  3.  14  Ed.  3.  J.  3.  31 
:d.  3.  Ji.  I.  c.  13.  36  Ed.  3.  Jf.  2.  50  Ed.  3.  c.  3. 
R.  2.  c.  10.  4  R.  2.  c.  2.  6  R.  2.  Ji.  I.  c.  13.  6 
:.  2.  Jl.  2.  r.  3.  21  R.  2.  c.  15.  1  H.  4.  c.  20.  2 
/.  4.  f.  13.     5  H.  4.  f.  15.     4  //.  5.  f.  8.     5  H.  8. 

8.  21  /y.  8.  f.  I.  22  H.  8.  c.  15.  tf  16.  23  H. 
.  c.  ig.  26  i/.  8.  f.  18.  32  H.  8.  f.  49.  35  H. 
.  f.  18.  25  Car.  2.  c.  5.  2  ly.  y  ylf.  f.  10.  7 
'»».  f.  22.  3  Geo.  I.  f.  19.  7  Geo.  i.  f.  29.  20  Geo. 
.  c.  52. 

Ability  to  hold  office  not  reftored  by  pardon,  20  Geo. 
•  «•  5'-  Z-'-'^-  49-  Pardons  of  murder,  i^e.  (hall  not 
J  granted,  except,  £ffc.  2  Ed.  3.  f.  2.  4  Ed.  3.  c. 
3.      10  Ed.  1.  Ji.  I.  f.  2.     14  £5.  3.7?.  I.  f.  15. 

Perfons  pardoned,  to  find  furety  for  their  good  abear- 
ig,   ro  Ed.  7,.  Jl.  I.  c.  3.     Repealed  5  IV.  \S  M.  c.  13. 

Where  pardon  is  granted  upon  a  fuggeftion,  the  fug- 
jftion  (hall  be  recited,  27  Ed.  37?.  i.  c-  2. 

Pardon  to  be  granted  to  certain  perfons  attainted  in 
irliament,  declared  void,    11  R.  2.  c.  I. 

Shall  not  be  allowed  for  murder,  treafon  or  rape,  un- 
fs  they  be  fpecified  in  the  charter,  13  Ric.  2.  Ji.  2,  c, 
,     16  R.  2.  c.  6. 

The  chamberlain  or  under  chamberlain  to  indorfe  on 

warrant  for  a  pardon  for  murder,  treafon  or  rape,  the 
ame  of  the  perfon  at  whofe  fuit  the  pardon  is  granted, 
nd  the  penalty  of  making  fuch  fuits,  13  i?.  2.  Ji.  2.  c. 
.     Repealed  16  R.  2.  c.  6. 

A  penalty  on  thofe  who  procure  pardon  for  an  ap- 
iirover,  if  he  becomes  a  thief  again,  5  H.  4.  c.  2. 

The  general  pardon,  indemnity  and  oblivion,  12  Car. 
!.  c.  11. 

Perfons  pardoned  of  felony  may  be  bound  to  their  good 
Khaviour  for  feven  years,  $  tP'.  &  J^.  c.  13. 
Robbers,  4  £3"  5  /iF.  dff  M.  c.  8.  fe£i.  7. 

Clippers,  bbf  -  IV.  3.  c.  17.  feSi.  2. 

Burglars  and  houfe-breakers  difcovering  two  or  more  of 
rheir  accomplices,  intitled  to  pardon,  10  is"  11  W.  3.  c, 
13.  fea.  5. 

The  Kind's  pardon  not  pleadable  to  an  impeachment 
by  the  Commons,    12  £5f  13  /^^.  3.  f.  2.  fe^.  3. 

For  more  learning  on  this  fubjeii,  fee  3  Bac.  Abr.  ///. 
Pardon. 

^arUOncrS,  (mentioned  in  fiat.  22  H.  Z.)  Were  per- 
fons that  carried  about  the  pope's  indulgences,  and  fold 
them  to  anv  that  would  buy  them.  Couitll,  edit.  1727. 
|3ateut,  [Parens)  A  father  or  mother  ;  but  generally 
ipplied  to  the  father.  Parents  have  power  over  their  chil- 
dren by  the  law  of  nature,  and  the  Divine  law  ;  and  by 
thofe  laws  rhey  muft  educate,  maintain  and  defend  their 
children.  [Food's  Irji.  63.  The  parent  or  father  hath 
an  intereft  in  the  profits  of  the  children's  labour  while 
they  are  under  age,  if  they  live  with,  and  are  maintain- 
!d  by  him  :  But  the  father  hath  no  intereft  in  the  eftate 
»eal  or  perfonal  of  a  child,  otherwife  than  as  his  guar- 
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dian.  Rid.  The  eldeft  fon  Is  heir  to  his  father's  eflate  ; 
and  if  there  are  no  fons,  but  daughters,  the  daughters 
(hall  be  heirs,  ijc.  And  there  being  a  reciprocal  intereft 
in  each  other,  parents  and  children  may  maintain  the 
fuits  of  each  other,  and  juft-ify  the  defence  of  each  other's 
perfons.      2  Inji.  564. 

l^arEntcI.1,  or  2Dc  |3fl«nt£la  fe  tollcre.  To  re. 

nounce  his  kindred  ;  which  was  done  in  open  court  be- 
fore the  judge,  and  in  the  prefence  of  twelve  men,  who 
made  oath,  that  they  believed  it  was  done  lawfully,  and 
for  a  jnft  caufe.  We  read  it  in  the  laws  of  H.  i,  cap. 
88.  Si  quis  propter  faidam  vel  caufam  allquam  de  paren- 
tela  fe  velit  tollere,  bf  earn  forisjuraverit,  i^  de  focietatt 
£3"  heerediiate  (S  tota  illius  ratione  fe  feparet,  ft  pojlea  ali- 
quis  a  parentibus  abjuratis  moriatur,  vel  occidatur,  nihil  ad 
eum  de  hctrcditate  vel  compofttione  pertineat,  i^c. 

Parifi),  (Parochia,)  Signifies  the  precinct  of  a  pari(h 
church,  and  the  particular  charge  of  a  fecular  prieft  ;  for 
every  church  is  either  cathedral,  conventual  or  parochial: 
Cathedral  is  where  there  is  a  bi(hop  feated,  fb  called  : 
Conventual  confifteth  of  regular  clerks,  profefling  fome 
order  of  religion,  or  of  dean  and  chapter,  or  other  col- 
lege of  fpiritual  perfons.  Parochial  is  that  which  is  in- 
ftituted  for  the  faying  of  Divine  fervice,  and  miniftring 
the  holy  facraments  to  the  people  dwelling  within  a  cer- 
tain compafs  of  ground  near  it.  Our  kingdom  was  firlt 
divided  into  parifhes  by  Honorius,  archbifiwp  of  Canter- 
bury, in  the  year  of  our  Lord  636.  Camb.  Brit,  pag, 
104.  whofe  number  at  prefent  is  efteemed  to  be  9284; 
though  many  authors  differ  much  herein.  See  Hotoman 
in  his  Difputations,  De  Feudis,  cap.  2.  concerning  this 
word  parochia,      Cowell,  edit.    1727. 

Betore  the  council  of  Laieran  there  were  no  parifhes. 
Per  Hobart  Ch.  J.  Hob.  296.  contra  by  Richardfon. 
Liit.  Rep.  75.  but  fee  Godolph.  Rep.  354,  355.  cap.  32. 
fe£}.  8.  where  parifhes  are  argued  to  have  been  before  that 
council.— —Originally  the  kingdom,  in  reference  to  ci- 
vil matters,  was  divided  into  vills  only,  and  pari(hes 
were  divifions  only  in  reference  to  ecclefiaftical  affairs, 
and  the  Common  law  took  no  notice  of  them,  in  fo 
much  as  a  fine  was  not  admitted  of  lands  in  a  parlih  ; 
but  in  procefs  of  time  parifhes  became  divifions  taken  no- 
tice of  in  reference  to  civil  matters,  and  are  now  ufed 
in  fines  ;  and  though  a  place  fpoken  of  fimply  is  inten- 
ded a  vill,  ytt  Jiabitur  prafumptioni  donee  prcbetur  in  con- 
trarium.  Per  Atkins.  Freem.  Rep.  228.  Trin.  1677. 
in  cafe  of  Addifon  v.   Otway. 

Where  a  pari(h  is  alleged  generally,  this  (hall  be  in- 
tended to  be  a  vill,  and  to  be  the  fame  with  the  vill,  and 
not  to  contain  more  vills  unlefs  it  be  fpecially  alleged  ; 
but  a  vill  and  a  parifh  is  all  one,  and  it  is  fuificient  to 
allege  a  parifh  where  a  vill  is  required,  as  appears  by  divers 
cafes,  upon  an  a<St  of  parliament,  called  the  ftatuteof  ad- 
ditions, which  requires  that  the  vill  be  named,  yet  it  be- 
ing alleged  that  he  was  of  fuch  a  pari(h  fufEces ;  and  for 
this  purpofe  the  Long  ^into  of  Ed.  4.  141.  and  .divers 
other  books  were  cited,  and  2  In/i.  66g.  per  Holt ;  and 
therefore  the  alleging  it  as  a  pari(h  fuffices  ;  for  the  pa- 
rifh of  St.  Giles  is  a  vill.  Siin.  554.  Mch.  b  W.  ^ 
M.  B.  R.   in  cafe  of  IFilfon  v.  Laws.     See  ^DOO^. 

Parifl)  Clfrk,  in  every  pari(h  the  parfon,  vicar,  &c. 
hath  a  parifh  clerk  under  him,  who  is  the  loweft  officer 
of  the  church.  Thefe  were  formerly  clerks  in  orders, 
and  their  bufinefs  at  firft  was  to  officiate  at  the  altar,  for 
which  they  have  a  competent  maintenance  by  offerings  ; 
but  now  they  are  laymen,  and  have  certain  fees  with  the 
parfon,  on  chrifinings,  marriages,  burials,  &c.  befides 
wages  for  their  maintenance.  Count.  Parf.  Compan.  83, 
34.  They  are  to  be  twenty  years  of  age  at  leafl-,  ar.d 
known  to  be  of  honeft  converfation,  fufficient  for  their 
reading,  finging,  i^c.  and  their  bufinefs  confifts  chiefly 
in  refponfes  to  the  minifter,  reading  of  lefTons,  finging  of 
pfalms,  i^c.  And  in  the  large  parifhes  of  London,  they 
have  fome  of  them  deputies  under  them  for  the  difpatch 
of  the  bufinefs  of  their  places,  which  are  more  gainful 
than  common  reflories.  Ibid.  The  law  looks  upon 
rhem  as  officers  for  life:  And  they  are  chofen  by  the  mi- 
nifter of  the  parifh,  unlefs  there  is  a  cuftom  for  the  pa- 
rifliioners  or  churchwardens   to  chufe  them  ;  in   which 

cafe 


PAR 

Cife  the  canon  cannot  abrogate  fuch  cuftom  ;  and  when 
chofen  it  is  to  be  fignlfied,  and  they  are  to  be  fworn  into 
their  office  by  the  archdeacon.  Cro.  Car.  589.  Can.  91. 
He  may  make  a  deputy  wiihout  licence  of  the  ordinary. 

2  Strange  ():^2.  And  cannot  fue  in  the  fp  ritual  court  for 
fees  as  being  a  temporal  officer.      2  Strange  1 108. 

^PflUtfljtOnCC,  (Parachianus,)  Is  an  inhabitant  of  or 
belonging  to  any  parifh,  lawfully  fettled  therein.  Jac. 
Parifhioners  are  compellable  to  put  things  in  decent  order  ; 
biit  the  judgment  of  the  m.^jority  is  the  only  rule  for  the 
degrees  of  that  decency  ;  and  the  court  inclined,  that  a 
rate  for  that  purpofe  is  binding;  as  for  moving  the  com- 
munion-table out  of  the  body  of  the  church  into  the 
chancel,  or  ralQng  it  higher,  trV.  Far.jo.  Mich.  1  Ann. 
B.  R.   Newfon  V.  Bauliiry. 

Parifliioners  have  right  to  view  parifh  books.  1 1  Mod. 
134.   Trin.   6  Ann.    B.  R.   Love  v.  Dr.  Bently. 

Parifhioners  are  a  body  politick  to  many  purpofes ;  as 
to  vote  at  a  veftry  if  they  pay  fcot  and  lot  ;  and  they  have 
a  fole  right  to  raife  taxes  for  their  own  relief,  without  the 
interpofition  of  any  fuperior  court ;  may  make  by-laws 
to  mend  the  highway-s  and  to  make  banks  to  keep  out 
the  fea,  and  for  repairing  the  church,  and  making  a 
bridge,  isfc.  or  any  fuch  thing  for  the  publick  good,  and 
by  the  3  iff  4  //^  3.  and  7  Ann.  to  tax  and  levy  poor 
rates,  and  to  make  and  maintain  fire-engines,  and  by 
9  Geo.  for  purchafing  workhoufes  for  the  poor.  Arg. 
8  Mod.  354.   Pafch.  1 1  Geo.  I,   Phillybroiun  v.  Ryland. 

|3fit'5,  (Porcus,  from  the  French  pare,  or  parque, 
hcus  conclufus,)  Signifies  with  us  a  piece  of  ground  in- 
clofed,  and  ftored  vi'ith  wild  beafls  of  chafe,  which  a  man 
may  have  by  prefcription,  or  the  King's  grant.  Cromp. 
"Jtir.  fol.  148.  Manwood  in  his  Forcji  Laws  defines  it 
thus  :  A  park  is  a  place  of  privilege  for  wild  hearts  of 
venary,  and  alfo  for  other  wild  beafts,  that  are  hearts  of 
the  foreft,  and  of  the  chafe,  tarn  filvej} res  quam  campejires; 
and  fuch  a  park  differs  from  a  chafe  or  warren,  in  that  it 
mart  be  inc'ofed,  and  may  not  lie  open  ;  for  if  it  do, 
that  is  a  good  caufe  of  feizure  into  the  hands  of  the  King, 
as  a  thing  forfeited,  as  a  free  chafe  is,  if  it  be  not  in- 
clofed  ;  befides  the  owner  cannot  have  an  aflion  againft 
fuch  as  hunt  in  his  park,  if  it  lie  open.  See  ^OJCU, 
CljafC,  ©Ulari'Cll.  GuUelm.  Conq.  liberam  feat  ecclefiam 
de  bello,  de  opere  parcorum.  Spelman's  Glojf.  And  Hen.  1. 
had  a  park  at  Woodjhck,  wherein  were  lions,  leopards, 
camels,  i^c.  brought  thither  from  foreign  parts.  Stow. 
An.  1 1 17, 

Lords  fhali  not  have  the  imprifonment  of  malefactors 
in  their  parks,  tifr.      St.  Mert.  10  H.  3.  c.\i. 

Malef  iflors  in  parks  and  ponds  may  be  puniflied  by 
three  years  imprifonment  and  ranfom,  USc,  or  outlawed, 
St.  IVeJim.  I.  iEd.\.  <r.  20. 

Survey  to  be  taken  of  parks,  extenta  manerii,  4  Ed.  i. 
Ji.\.fe£?.A. 

Parks  not  to  be  within  200  feet  of  a  highway,  or  to  be 
walled,  is'c.      13  Ed.  i.  J}.  2.  c.  5. 

Milefadlors  in  forefts  and  parks  who  will  not  ftand  to 
the  King's  peace,  may  be  killed,  St.  de  Malefaif.  in 
Pare.  21  Ed.  \.  Jl.  2.  extended  to  enclofed  grounds 
where  deer  ate  kept,  3  IV.  ^  M.  c.  10.  fefl.  5.  and  to 
lords  and  game-keepers  in  the  night,  4  tS"  5  ^^.  t?  AI. 
c.  23.  feii.  4. 

Penahy  on    pulling  down   the   pales  of  a   park,  t^c. 

3  TV.  iff  M.  c.  lO;  fea.  9.     5  Geo.  i.  c.  15.  feii.  6. 
Recompence  to  be  made  by  the  townfhip  to  owners  of 

parks  for  dertroying  their  fences,  i^c.  6  Geo.  1.  c.  16. 
Ste  ©ainC,  and  16  Fin.  Air.  tit.  Park, 

PaikbOtC,  Is  to  be  quit  of  indofing  a  pari,  or  any 
part  thereof.      Co.  4  /«/?.  fol.  308. 

|3nclC#l^iU,  A  place  where  people  met  to  determine 
their  differences.  Cozvell,  edit.  Ij2y.  See  Spelman's  de- 
fcription  of  it  in  his  Gloffary. 

PatltamCUt,  (Parliamentum,)  Is  deduced  from  the 
French,  viz.  parler,  to  fpeak,  and  ment,  mens,  tie 
mind  ;  and  the  writ  which  fummons  it,  fays,  Ad 
confulendum,  iSc.  de  arduis  Rcgni  negotiis.  It  is  indeed  a 
folemn  conference  of  all  the  rtates  of  the  kingdom  fum- 
moned  together  by  the  King's  only  authority,  to  treat  of 
the  weighty  affairs  of  the  realm.     The  ancient  Britons 
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had  no  fuch  afTemblies;  for  Tacitus  avers.  That  although 
OUm   Regibus  parebant,    nunc   per  principles  fflclionibus  Ctf 
ftudiis   trahuntur  ;    nee  aliud  adverfus  validiffimas  gentti 
pro  nobis  uliliiis  quam  quod  in  commune  non  confulunt  ;  rorus. 
duabus  iribiifve  civilatibus  ad  propiilfandum  commune, peri- 
ruhm,  conventus;  ita  dumfnguli  ptigmint  univnfi  vincuntur. 
Tliat  the  Saxons  had  fomething  like  it,   will  appear  fronv 
King  Jna\  laws,   who  flourifhed  anno  712.      ConfiUo  (inJ 
quit)  is"  documento  Cenredi  patris  mei,  Hedda  Jif  ErktigA 
Wildi,  epifcoporum  tneoruw,   omnlumq;  aldermannorum   mit^ 
rum,  iff  feniorum  fapientium  populi  mei,  magna  etiam  ftr- 
vorum   Dei  frequcniia.      But    to   come   a    little    nearer, 
JVilHam  the  Conqueror  divided    this  land   among  his   fol- 
lowers in   fuch  niinner,  that  every  one  or   them  (hould 
hold  their  lands  of  him  in  capite;  and   they  again  diflti- 
buted  part  thereof  among  their  friends  and  fervants,  who 
for  the  fame  were  bound   to  lio  them  fuit  and  fervice  in 
their  courts.      The  chief  of   thefe   were   called    Barons. 
who  thrice  every  year  affembled   at   the   King's   court, 
viz.    at    Chriji?nafs,    Eajier  and   Whitfnntide ;    amoncf 
whom  the  King  was  wont  to  come  in  his  royal  robes,  an.: 
his  Crown  on  his  head,  to  confuir  about  the  publick  af  J 
fairs  of  the  kingdom.    But  this  ancient  cuftom  (fay  fomcl 
was  changed  bv  Henry  the  Fi'Ji,  who  in  the  i6th  year  A 
his   reign  fummoned   the   Commons  to  the  great  coun 
at  Salt/bury.      But   fte  Sir  JValter  Raleigh,  in  his  book 
the  Prarog.  of  Parliaments,    and    Cotton's  Pojlhuma,  \ 
15.    and   Co.    2  Inji.  fol.   268.      At   this  day   it  is   I 
greateft  aflembly  of  the  kingdom,  confiding  of  the  Ki 
and  the  three  eftates  of  the  realm,  viz.  the  lords  fpiritU 
the  lords  temporal,  and   the  commonp,  for  the  debatij^ 
of  matters   touching   the   commonwealih,    efpecially  t 
making  and  altering  of  laws.     Smith  de  Rep.  Anglor.  L 
cap.    I  iff  2.    and   Camd/n.   Brit.    pag.  112.    concern 
which,  Co.  on  Lit.  lib.  2.  cap.  10.  feci.  164.  and  in  tl 
fourth  part  of  his  Inftitutes  faith.  Si  vetuflatem  fpeiies, 
antiquiffima,  fi  dignitatem,    cjl  honoratifjima  ;  jfi  jurifdi 
tionem,  eft  capacijfima.      This   in   an   ancient  charter 
King    fohn  was    called    Commune   Concilium  Rrgni-^ 
Nullum  fcutagium  vcl  auxilium  potjam  in  regno  nojiro,  n 
per  commune  concilium  regni  nojlri.     But  befides  this 
preme  court,  there  are  other  inferior  parliaments.     Ti 
abbot  of  Croyland  was  wont  to   call  a  parliament  of 
monks,  to   confult  about  the  affairs   of   his   monafter 
And  at  this  day  the  focieties  of  the  two  Temples,  or  ini 
of  court,  do  call  that  affembly  a  parliament,  wherein  tbc 
confult  of  the  common   artairs  of  their  feveral  houfc 
Co'Mell,  edit.  1727. 

1 .  Of  the  original  and  antiquity  of  parliaments, 

2.  Statutes  concerning  parliaments, 

I.  Of  the  original  and  antiquity  of  parliaments. 

To  trace  out  exadlly  the  original  and  antiquity  of  1 
fupreme  court  of  parliament,  whofe  tranfcendcnt  juTl 
didtion,  fays  my  Lord  Coke,  is  fuch,  that  it  maketh,  ir 
largeth,  and  diminifheth,  abrogateth,  rcpealeth  and 
viveth  laws,  ftatutes,  zSli  and  ordinances  concernin 
matters  ecclefiaftical,  capital,  criminal,  common,  civi 
martial,  maritime,  i^c.  And  to  point  out  the  feveral  a 
terations  it  met  with,  and  how  it  came  to  be  modelled. 1 
the  fhape  we  fee  it  at  this  day,  feems  indeed,  if  not  ill 
pofHble,  a  work  of  the  greateft  difficulty ;  but  this  <j|ifl 
culty  is  not  to  be  attributed  to  any  peculiar  defecS  in  oi 
conftitution,  but  only  to  time,  the  lofs  and  dertrudio 
of  our  records,  efpecially  in  the  Barons  wars ;  nor  hat 
the  prejudices  and  different  views,  which  conducted 
pens  of  thofe  who  have  wrote  on  this  fubjeft,  helped 
little  to  obfcure  and  perplex  the  matter.  Co.  Lit.  IK 
4  Infi.  36. 

However,  it  appears  by  thofe  lights  which  we  have  fii 
remaining,  and  from  the  inquir.es  and  reafoniiigs  of  01 
beft  antiquaries,  that  there  hath  always  been  fomethii 
of  the  nature  of  a  parliamentary  aflembly,  ss  ancient 
any  thing  which  we  know  of  our  conftitution,  in  whif 
the  people  (bared  with  the  prince  in  the  legiflative  powe 
this  affembly  was  fometimes  called  Alagnatcs  regni,  omit, 
regni  nobiks,   prcceres  (^  f  deles  regni,    univerfitas  regri 
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tommunltas  regit,  dlfcretlo  totius  regit,  generale  conciHuin 
retni,  &c.  Spelm.  Glofl".  in  verb.  Par/.  Prynn's  Right 
of  the  Common;  99. 

In  the  Si;xo>t  times,  the  general  court  of  the  whole 
ktngt'om  'A'as  the  IVittingham-mote  or  JVitena-gemote,  to 
which  were  fummoned  the  Earls  of  each  county,  and  the 
lords  of  each  leet  ;  and  likewife  reptefcntatives  of  towns, 
who  wee  chofcn  by  the  burnefles  of  the  town,  and  ap- 
peared on  tiie  King's  fummons  ;  this  court  met  once  a 
year  at  leaft,  and  gentrally  twice,  about  Eajfer  and  Mi- 
fhae/mas.  U'lik.  LL.  Saxon.  205.  Lamb.  Atchahn.  57, 
239,  245.      Mirror,  cop.  5.  feii.  I. 

Upun  tiie  coming  in  of  WilUam  the  Conqueror,  every 
perfon  found  in  arms  againft  him  forfeited  his  whole 
elLie,  in  which  ie  placed  his  Normans;  and  he  com- 
pelled all  thofe,  who  were  not  in  arms  againft  him,  to 
take  out  patents  of  their  lands  to  hold  of  himfelf ;  and  in 
order  to  this,  he  made  a  general  furvey  of  the  whole 
kingdom,  which  was  called  Domefday,  and  changed  the 
nature  of  the  tenures,  which  in  the  Saxon  times  were  al- 
lodial, into  feudal,  to  be  holden  of  himfelf  by  knight- 
fervice  ;  and  by  thi^  means  made  the  property  of  their 
eftates  depend  on  their  allegiance  to  him  :  And  hence  it 
is,  that  all  lands  are  faid  to  be  holden  mediately  or  im- 
mediately from  the  Crown.      See  U'light's  Tenures. 

The  baronies  and  eaildoms  were  anciently  created  by 
granting  fo  many  knights  fees,  v'rz.  If  the  grant  confifted 
of  13,  -3.  kn'ghis  fees,  the  party  was  compellable  to  hold 
per  baroniam  ;  and  he  that  had  twenty  knights  fees,  to 
hold  as  dn  Earl  ;  but  when  thofe  grants  came  to  be  kft 
by  time,  they  held  both  their  honours  and  eftates  by  ilie 
prelcripiive  right  of  pofTeflion  ;  the  earls  and  barons  were 
wunt  to  grant  out  lands  to  other  vaiTals,  to  do  certain 
dutie'^,  which  depended  on  the  bounty  and  agreement  of 
the  tiift  grantor  ;  and  from  hence  came  all  the  fruit  of 
the  feudal  tenure,  as  wardfhip,  m..rriage,  relief,  t^c. 
But  thofe,  who  held  immediatelv  from  the  Crown,  were 
:alled  his  tenants  in  capite,  and  did  fuit  only  to  the  King. 

Alfo  lyiUiam  the  Conquetor  erei^ed  a  new  court,  called 
"jvr;a  or  Aula  Regis,  compofed  of  his  principal  cfficets  of 
lute;  to  tliefe,  when  any  matter  of  moment  was  in  agi- 
ation,  as  levying  a  new  war,  raifing  an  efcuage,  isfc. 
n/STe  caled  moft  of  the  barons,  and  chief  perfons  who 
leld  in  captte,  and  they  tranfafled  all  bufinefs  civil  and 
:riminal,  and  alfo  that  relating  to  the  revenue,  and  were 
he  gieat  court- baron  of  the  kingdom  ;  where  every 
hing  done  therein,  was  faid  to  be  done  per  concilium 
■cgni ;  it  was  in  the  eleJlion  of  the  King  to  fummon 
A'hich  of  his  attendants  he  pleafed  to  this  court  >  and 
uch  attendance  being  deemed  a  burden  in  former  days, 
;he  barons  were  fclc'om  called,  efpecially  when  they  rofe 
0  that  grandeur  as  to  make  fuch  a  concourfe  formidable 
•.o  the  King.     See  Madilox,  cap.  2,  3. 

In  this  great  aflembly  or  parliament,  it  feems  plain, 
that  in  the  firft  reigns  after  the  conquefl,  the  commons  of 
England  were  no  part  ;  and  therefore  the  tenants  in  an- 
cient demefne,  who  ufed  to  maintain  the  Kir'g's  table, 
and  alfo  thofe  who  h.eid  by  burgage  tenure,  as  by  certain 
lent,  fetting  out  (hips  in  the  navy,  iirV.  accordmg  to  the 
nature  of  their  patent^,  were  wont,  upon  any  extraordi- 
nary expedition,  belides  the  duties  of  their  tenure,  to 
grant  an  aid  to  the  King,  which  was  demanded  of  them 
by  the  juftices  itinerant;  and  which,  if  they  refufed  to 
pay,  the  King,  at  the  end  of  the  expedition  might,  with 
the  advice  and  confent  of  his  council,  tallage  them  to  a 
tenth  of  all  their  cftate,  but  not  to  more  ;  for  none  could 
be  taxed  at  pleafure  but  villains,  and  thofe  who  held  by 
bafe  tenure.      Maddox  ^gi.     See  Ryley  ^16. 

The  great  controverfy,  with  refpeiS  to  the  original  and 
antiquity  of  parliaments,  relates  chiefly  to  the  power  and 
firft  formation  of  a  houfe  of  commons  after  the  conqueft. 
Some  have  alTerted  that  t;  ey  have  been  always  part  of  the 
ancient  conflitution,  and  that  the  commons  of  England, 
by  their  repreft  ntatives,  have  always  compofed  a  part  of 
that  auguft  afiemblv  ;  others  hold,  that  the  houfe  of 
commons  was  formed  49  Hen.  3.  when  the  King  had 
given  an  ovei  throw,  at  the  battle  of  Evejlmm,  to  Simisn 
Mountford,  E^rl  of  Lciujler,  and  the  barons  that  adhered 
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(0  him  ;  and  to  derogate  from  tlie  power  of  the  commons, 
and  to  lay  afide  parliaments,  a  nt  tion  w.^s  pmpaeatcd  in 
King  Charles  the  Second's  reign,  that  they  Pill  aiofe  by 
the  art  and  management  of  Simon  ALuntfcrd,  to  be  a 
balance  to  the  Crown  and  peeage;  and  that  their  fii  If  in- 
(litution  was  the  invention  of  a  lehel  to  ferve  a  parti- 
cular purpofe.  Sir  Rob.  Jthns's  Pou'er  and  JuiifUfiion  of 
Parliaments  14.  and  others.     Catndcn  in  his  Britannia  13. 

But  as  neither  of  thefe  accounts  feem  to  be  the  true 
one,  the  mofl  probable  opinion  is,  that  the  houfe  of 
commons  was  inftituted  by  ti  e  Crown,  as  a  bdhrce  to 
the  barons,  who  were  grown  veiy  opulent  and  numerous, 
and  as  appears  by  their  wars,  very  uneafy  to  tliC  Crown  ; 
hence  we  find,  that  upon  the  efclieat  of  any  barony  for 
want  of  ilFue,  or  by  forfeituie,  the  Crown  parcelled  it 
out  into  fmailer  diflriifs  ;  and  this  begot  the  dillirftioii 
between  the  barones  tr.njcres  and  baror.es  minor, s.  Thefe 
barones  ntinores  held  by  knights  feivice,  and  being  too 
numerous  to  be  all  called  to  parliament,  were  allowed  to 
fit  by  reprefentation.  Hence  we  have  the  writ  to  chufe 
duos  milites  gladiis  cinSJos ;  to  thefe  were  added  repre- 
fentatives  of  cities  and  ancien;  boroughs  who  being 
equally  concerned  with  the  barones  minires  in  all  aids  and 
taxe-',  it  was  reafonable  they  fliould  fhare  with  them  in 
thofe  matters;  and  this  policy  was  fet  on  foot  as  a  matter 
of  the  greateft  fervice  to  tl:e  Crown,  both  for  the  bal- 
ancing of  the  peetage,  and  more  conveniently  ta.xing  of 
the  people.     Spelm.  Glojf.  67.     Seld.  Tit.  Hon.  692. 

As  one  of  the  principal  reafons  for  eflablifliing  a  houfe 
of  commons  was,  for  the  more  convenient  taxing  of  the 
people  ;  hence  we  find  the  true  reafon  wliy  all  taxation 
begun  in  that  houfe,  and  why  the  commons  would  never 
after  fufFer  it  to  be  altered  ;  and  the  reafon  is,  that  being 
at  firfl  inllrufled  by  their  principal-,  whom  they  repie- 
fented,  to  give  what  each  man  though:  he  could  bear ;  to 
vary  from  thefe  inllruflions,  or  to  fufFer  the  fuperior 
peerage  to  alter  it,  would,  as  they  rightly  judged,  be  the 
highell  breach  of  trufl  in  them. 

Hence  alfo  we  find  the  true  reafon  why  the  power  of 
judicature  was  referved  to  the  lords  houfe,  for  the  barones 
majcres,  who  confti'uted  this  houfe,  were  called  to  the 
ancient  Curia  Regis,  and  fat  there  in  their  t  \vn  righr,  as 
pares  curtis  to  the  King  ;  and  as  this  court  had  a  jurifdic- 
tion  of  determining  in  the  firfl  inflance,  both  in  civil  and 
criminal  caufes,  efpecially  thofe  relating  to  great  perfons 
and  the  King's  officers  of  llatc,  as  a'fo  by  way  of  appeal 
from  the  jurtice  of  all  other  courts  ;  fo  the  lords  coi.tinued 
to  determine  on  petitions  exhibited  by  private  pe  fons, 
or  thofe  exhibited  by  the  houfe  of  commons,  called  im- 
peachments, and  were  flill  the  dernier  refort  to  corrtil 
the  errors  of  inferior  judicatures.  R)icy  P'"-  ^'"'-  74» 
156.     Hollis'sjud,  of  the  Peers  84. 

At  the  firll  inflituting  a  houfe  (>f  commons,  the  repre- 
fentatives  of  knights,  citizens  and  bureelTes  were  only 
looked  upon  as  truftees  to  manage  the  aftaiis  of  their 
principals  ;  and  therefore  in  former  days  it  was  held  rea- 
fonable, that  they  (hould  be  recompenced  bv  their  prin- 
cipals, for  the  trouble  and  expence  they  were  at  in  ma- 
naging the  trufl  repofed  in  them.  Hence  the  fee  of  every 
knight  of  the  fhire  was  4s.  per  diem,  and  that  of  a  ci- 
tizen or  burgefs  2  s.  per  diem.      4  I>i,'l.  46. 

2.  Statutes  concerning  parliaments. 

To  all  parliaments,  isfc.  men  fhall  come  in  peace,  and 
without  force  and  arms,  St.  dc  Defenf.  Po-t.  Arm.  7  Ed.  I. 

A  parliament  (hall  be  held  once  every  year,  (Jc.  4  Ed.  3. 
c.  14.      36  Ed.  3.  c.  10. 

Great  offices  taken  into  the  King's  hands  at  the  be- 
ginning of  a  parliament,  that  the  officers  might  bejucged 
by  the  peers,    15  Ed.  3.7?.  i.  c.  4. 

That  men  of  the  law  and  fheriffs  (hall  not  be  returned 
in  parliament,  46  Ed.  3. 

Ancient  punifhment  for  not  attending  the  fummons  to 
parliiment,   5  R.  1.  ft.  2.  c.  4. 

Punifliment  of  the  (hcriffs  not  returning  writs,  "f.", 
5  R.  2.  jl.  2.  c.  4. 
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Tenements  that  have  been  contributory  to  the  knights 
wages,  (hall  be  charged  though  they  be  purchafed  by 
peers,  &c.   12  R.  2.  c.  12. 

A  committee  appointed  to  anfwer  and  determine  pe- 
titions to  the  King,   21  ^.  2.  r.  16. 

Repeal  of  tlie  parliament,  21  R.  2.  1  H.  4..  c.  3. 
Of  the  parliament  held,  9  Ed.  4.  by  King  Henry  4. 
]  7  Ed.  4.  c.  6. 

Appeals  (hall  not  be  purfued  in  parliament,   1  H.  4. 

c.  14. 

For  enormouss  battery  of  a  fervant  of  a  member,  the 
offender  fliall  be  proclaimed,  and  if  he  do  not  render  him- 
felf  to  the  King's  Bench,  he  (hall  be  attaint  and  pay 
double  damages,  i^c.  5  H.  4.  c.  6.  For  aflaults  on 
members  the  like  proclamation,    11  H.  6.  c.  11. 

After  delivery  of  the  writ  for  eledlion,  the  (herifF  (hall 
proclaim  the  day  of  the  parliament  in  the  next  county, 
and  then  all  prefent  (hall  attend  the  ele£iion,  and  the 
knights  eleded  (hall  be  returned  by  indenture,  7  H.  4. 
{.  15. 

The  juftices  of  afTife  (hall  inquire  of  falfe  returns,  and 
the  (heriff  offending  (hall  forfeit  100/.  11  H.  4.  c.  i. 
But  the  defendants  (hall  have  their  traverfe,  b  H.  6,  c.  4. 
23  H.  6.  c.  14. 

Eleflors  of  members  and  the  elefted,  (hall  be  refident 
in  the  counties,  ^c.    1  H.  5.  c.  i.      8  H.  6.  c.  7. 

A  parliament  fummoned  by  the  King's  lieutenant,  not 
to  be  diflblved  by  the  King's  arrival,   8  H.  8.  c.  1. 

Eledtors  for  counties  fliall  have  freeholds  of  40^.  a  year, 
8  H.  6.  c.  7.     Within  the  county,    10  H.  6.  c.  2. 

The  manner  of  aiTeifing  and  levying  the  knights  wages, 
23  H.  6.  c.  14. 

Penalty  of  40/.  for  the  falfe  return  of  a  citizen  qi 
burgefs,  23  H.  6.  c.  14. 

None  but  fufBcient  gentlemen  to  be  chofen  for  a  county, 
23  H.  6.  c.  14.  feJf.  3. 

Repeal  of  the  parliament  of  Coventry,  for  undue  elec- 
tions, 39  H.  6.  c.  I. 

Profecutions  contrary  to  privilege  of  parliament,  va- 
cated, 4  H.  8.  c.  8. 

No  member  of  parliament  fhall  depart  without  leave 
of  the  houfe,  6  H.  8.  c.  10. 

The  county  of  Monmouth  (hall  fend  two  knights,  and 
the  town  of  Monmouth  one  burgefs,  27  H.  8.  c.  26.  f.  28. 

Members  to  be  elected  for  the  counties  and  (hire-towns 
in  Wales,  27  H.  8.  c.  26.  /.  29.  34  ^  35  H.  8.  c.  26. 
fe£i.  no. 

The  Royal  alTent  by  letters  patent  fliall  be  good,  33 
H.  8.  c.  21. 

Knights  and  citizens  to  be  chofen  for  the  county  and 
city  of  Chejler,  34  ^  35  H.  8.  c.  13. 

For  the  eledtion  arid  payment  of  the  members  for 
Wnks,  35  i/.  8.  f.  II. 

Where  the  prifoner  in  execution  is  delivered  by  pri- 
vilege of  parliament,  the  plainti(F  (hall  have  another  ex- 
ecution, I  'Jac.  I.  c.  13.  Not  to  diminifh  cenfure  of 
parliament  for  making  fuch  arrefts,  ibid.  fe£i.  3. 

For  triennial  parliaments,  16  Car.  i.  (.  1.  Repealed 
16  Car.  2.  c.  I. 

The  Crown  reftrained  from  adjourning  the  parliament, 
16  Car.  I.  c.  7. 

The  parliament  of  1660  afTerted,   12  Car.  2.  c.  i. 

Orders  or  ordinances  of  both  or  either  houfes  without 
the  King  void,   13  Car,  2.  c.  i. 

A  parliament  to  be  held  every  three  years,  16  Car.  2. 
c.  I. 

The  county  and  city  of  Durham  to  fend  knights  and 
citizens,  25  Car.  2.  c.  g. 

Members  not  making  the  declaration  againft  popery, 
to  lofe  iheir  feats,  30  Car.  2.  /}.  2.  fe£i.  8. 

The  convention  at  the  revolution  declared  a  parliament, 
1  W.  (sf  M.  c.  I.     2  W.  &  M.  c.  I. 

Lord  warden  of  the  ccnque  ports  not  to  nominate  mem- 
ber?, 2  Jf'.  &  M.  c.  7. 

No  members  of  the  houfe  of  Commons  to  be  concer- 
ned in  collecting  new  duties. 

Members  of  the  houfe  of  Commons,  may  be  mem- 
bers, i^c.  of  the  Bank,  ^  ff',  ^  M.  c.  20,  JeO.  33. 
15  Geo.  2.  c.  13.  /e£i.  8. 
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OfHcers  of  excife  prohibited  to  folicit  at  elections    ? 
m  &  M.  c.  20.  fea.  48.  ^ 

Pailiaments  to  be  triennial,   6  IV.  £3"  M,  c.  2. 
Candidates  prohibited  to  treat  or  bribe  the  eledlors    7 
13  8  IV.  3.  c.  4.     2  Geo.  2.  c.  24. 

Penalty  of  falfe  and  double  returns,   y  i^  8  W.  3.  c.  7. 
Returns  to  be  en t red  by  the  clerk  of  the  crown,  7  ^ 
8  IV.  3.  c.  7.  /./?.  5. 

For  continuing  the  parliament  in  cafe  of  the  death  of 
the  King,  j  i^  8  fV.  3.  c.  15.     4  J,in.  c.  8. 

Diredtion  for  the  fpeedy  delivery  and  execution  of  the 
writs  of  eledion,  -j  (3'  S  fV.  3.  c.  25. 

The  freeholders  oath,   y  &'  S  IV.  3.  c.  25.  fitJ.  3. 
Conveyances   for   fiiitting   freeholds,  prohibited,   7  (^ 
8  IV  3.  c.  25.  fia.  7. 

Mortgagor  or  ce/iui  que  trull  in  pofTeflion  may  vote,  7 
13ZJV.I.  c.  25.  feci.  7.  /  '  / 

Infants  difabled  to  eledl  or  to  be  eleded,  "]  &  Z  IV.  -t. 
c.  25.  fe£i.  8. 

Perfons  who  refufe  the  oaths,  not  to  vote  at  eleftions, 
-J  tsU  fV.  3.  c.  27.  /  19.      6  Jnn.  c.  23.  fe£i.  13. 

The  (herifF  (hall  return  his  writ  within  14  days  after 
the  eleftion,   10  iff  11  IV.  2-  c.  7. 

The  fees  of  the  clerk  of  the  crown  on  a  writ  of  elec- 
tion, 10  y  II  IV.  3.  c.  7. 

No  member  of  the  houfe  of  Commons  (hall  be  ca- 
pable of  any  office  in  the  excife,  \i  i^  12  W,  ■^.  c.  2, 
feii.  150. 

Suits  may  be  profecuted  agalnft  privileged  perfons  du- 
ring the  intervals  of  the  feffions,  12  is"  13  /^^.  3.  c.  3. 
Extended  to  all  courts  in  Great  Britain  and  Ireland,  11 
Geo.  2.  c.  24. 

Plaintiff  (laid  by  privilege  of  parliament,  (hall  not  be 
barred  by  (tatute  of  limitations,  12  £3"  13 /F.  3,  f.  3. 
fe£i.  3. 

Suits  againft  the  King's  debtor  not  flayed  by  privilege, 
12  £9"  13  ^  3.  c.  3.  /  4.      II  Geo.  2.  c.  24.  fea.  4. 

Officers  of  the  cuftoms  difabled  from  being  members, 
12  £3"  13  JV.  3.  c.  10.  f.  89. 

Officers  of  the  cuftoms  prohibited  from  foliciting  votes 
at  eleftions,  12  £3"  13  ^fi  3.  c.  10.  fea,  91.  9  Ann.  c. 
II.  fea,  49. 

Perfons  having  places  or  petsfions,  difabled  from  being 
members  of  the  houfe  of  Commons,  12  bf  i^  W.  3.  c. 
2.  fea.  3.     Repealed,  4  Jnn.  c.  8. 

Officers  may  be  profecuted  for  mifdemeanors  in  pub- 
lick  truft,  notwithftanding  privilege  of  parliament,  2  &? 
■^  Ann.  c.  18. 

The  parliament  of  Great  Britain  formed,  5  Jnn,  c. 
8.  art.  22. 

Particular  officers  difabled,  6  Am.  c.  7.  fea.  25.  15 
Geo.  2.  (.  22. 

Parliament  to  meet  upon  the  death  of  the  King,  and 
to  continue  fix  months,  4  Ann.  c.  8.     6  Ann.  c.  7.  /4. 
Direftions  for  the  elecStions  of  the  16  peers  for  Scot- 
land, 6  Ann.  c.  23. 

Voters  to  take  the  oath  of  abjuration,  6  Ann.  c,  23. 
fea.  13. 

Qualification  of  members  of  the  houfe  of  CommoiM, 
9  Ann.  c.  $. 

Not  to  incapaciate  the  heir  apparent  of  any  peer,  or  ol 
any  perfon  qualified  to  fcrve  as  knight  of  the  (hire,  g 
Ann.  c,  S-  f  2. 

Exceptions  as  to  the  univerfities,  9  Ann,  c.  5.  feSf,  3, 
33  Geo.  2.  c.  20.  fea.  3. 

Port  officers  not  to  (elicit  in  ele£tions,  9  Ann.  c.  JO. 
fea.  44. 

Annual  returning  officers  not  to  be  re-elefted  the  nex 
year,  9  Ann.  c.  20.  f.  8. 

Certain  officers  not  to  folicit  votes,  10  Ann.  c.  ig 
fea.  182. 

Multiplying  votes  for  county  eledione  prohibited,  I( 
Ann.  c.  23.  12  Ann.  ft.  i.  f.  5.  Extended  to  town 
that  are  counties,  13  Geo,  2,  c.  20.  Repealed,  19  Gti 
2.  c,  28.  fea.  2. 

Quaker's  affirmation  admitted,  inftead  of  eleflor' 
oath,   10  Ann.  c.  23.  fea.  8. 

Regulations  for  die  elections  of  members  in  Sutlanu 
12  Ann,  /?,  I.   f.  6,     7  Geq.  2.   c.  it>.    Piovifiw  ths 

non 
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lone  ftiall  vote  but  thofe  who  are  admitted  by  the  free- 
lolders,  repealed,   lb  Geo.  2.  c.  it. 

Parliaments  to  have  continuance  fof  feven  years,  I  Geo. 
r.  c.  38. 

Perfons  having  penfions  for  term  of  years,  difabled  from 
leing    members    of    the   houfe    of  Commons,   i  Geo.  i. 

Oaths  and  penalties  appointed  againft  bribery  in  elec- 
ions,  2Geo.2.  r.  24.  Profecutions  for  the  penalties  (hall 
le  commenced  within  two  years,  9  Geo.  2.  c.  38. 

Legality  of  votes  to  be  according  to  the  determination 
if  the  houfe  of  Commons,  2  Geo.  2.  c.  24.  fs£i.  4. 

Penalty  of  perjury  in  returning  officer,  eltfdtor,  ^c. 
t  Geo.  2.  c.  24.  fe£f.  5,  6. 

Penalty  on  electors  taking  bribe,  2  Geo.  2.  c.  24.  f.  -j. 

County  courts  not  to  be  adjourned  to  a  Monday,  Fri- 
by  or  Saturday,  6  Geo.  2.  c.  23.  Repealed,  18  Geo.  2. 
.  iS.  feff.  II. 

Judges  in  Scotland  not  to  be  members  of  the  houfe  of 
Emmons,  7  Geo.  2.  c.  16.  f.  6. 

Troops  quartered,  to  withdraw  before  an  eleftion,  8 
ree.  2.  c.  30. 

Suits  may  be  commenced  in  the  intervals  of  fcffions, 
nd  againft  privileged  perfons,    1 1  Geo.  2.  c.  24.  feif.  i. 

Suits  againft  the  King's  debtors  not  flaid,  11  Geo.  2. 
,  24.  fe£i.  4. 

Dire<aions  for  making  up  the  freeholders  roll  in  Scot- 
ind,  16  Geo.  2.  c.  11. 

Directions  for  eleflions  for  boroughs  in  Scotland^  16 
teo.  2.  c.  II.  feil.  26. 

The  ad  againft  bribery,  extended  to  eleflions  of  de- 
igates  in  Scot/and,    16  Geo.  2.  c.  11.  fe£?.  33. 

Direftions  for  ifluing  the  writs  and  precepts  in'  Seot- 
tnd,   16  Geo,  2.  c.  ii.  fe^.  40^ 

A  new  freeholders  oath  appointed,   18  Geo.  2.  c.  18. 

Statutes  of  jeofails  extended  to  proceedings  on  this  a£t, 
8  Geo.  2.  c.  18.  /e£f.  15. 

Alterations  of  the  regulations  of  freeholders  votes  in 
O/inn.  c.  23.  and  I2  Ann.  Ji.  i.  f.  5.  18  Geo,  2.  c, 
8.  feii.  2. 

When  the  county  court  is  held  within  fix  days  after 
:ceipt  of  the  writ,  fherifF  not  to  adjourn  court  longer 
lan  lixteen  days,   i8  Geo.  2.  c.  18.  Je£f,  10. 

Sheriff,  tfff.  offending  to  be  indicSed,    18  Geo.  2^  c. 
I.  fea.  12.      19  Geo.  2.  c.  28.  fe£l.  8. 
j  The  freeholders  oath  at  eleftions  for  cities  and  townsj 

hich  are  counties  of  themfelves,   19  Geo.  2.  c.  28. 

Statutes  of  jeofails  extended  to  proceedings  on  this  z^, 
J  Geo.  2,  c.  28.  fe£i.  II. 

I  Elections  for  cities  and  towns  that  are  counties,  regu- 
ted,   19  Geo.  2.  c.  28. 

Contradors  for  circulating  exchequer  bills,  not  dif- 
jled  from  being  members  of  parliament,  30  Geo.  2.  c, 
.  feSi.  167. 

Copyholders  not  to  vote  for  knight  of  the  (hire,  31 
'«.  2.  c,  14. 

Statutes  of  jeofails  extended  to  proceeding  on  this  aft, 
;I  Geo.  2.  c.  14.  feii.  4. 

Members  to  deliver  in  their  qualifications  on  oath,  33 
rio.  2.  c.  20. 

Not  to  incapaciate  the  heir  apparent  of  any  peer,  or 
f  any  perfon  qualified  to  ferve  as  knight  of  the  fliire, 
;3  Geo,  2.  c,  20.  feSf.  3. 

None  to  vote  as   freemen  at  eledions   but   fuch   as 

ave  been  admitted  to  their  freedom  12  months  before 
he  eleflion,   3  Geo.  3.  c.  15. 

In  what  manner  perfons  are  to  vote  in  right  of  an  an- 
luity  or  rent-charge,   3  Geo.  3.  c.  24. 

See  |3cer,  |3?iDiICgC,  and  16  Vin.  Abr.  tit,  Farlia- 
vnt. 

^  |0atltamcnt  DC  k  hOntSt,  A  parliament  fo  called  in 
Edward  the  Second's  time,  to   which  the  barons  came 

rmed  againft  the  two  Spencers,  with  coloured  bands  up- 

n  their  fleeves  for  diftiniftion.     D"g.  Bar.  2  part. 

l^arliamentUttt  atabOlUttm,  Was  a  parliament   held 

t  Coventry,  38  H.  6.  wherein  Edward  Earl  of  March 

jfterward  King)  and  divers  of  the  nobility  were  attain- 
But  the  atts  then  made  were  annulled  by  the  next 


:d. 
arliamcnt. 


Hoi.  Chron. 
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Ptirliamtnttim  umottO^lim,  Was  a  parliament  mi 
at  Coventry,  6  H.  4.  whereunto,  by  fpecial  precept  to 
the  (heriffs  in  their  feveral  counties,  no  lawyer,  or  per- 
fon (killed  in  the  law,  was  to  come ;  and  therefore  it  was 
fo  called.     Wolfing,  cap.  412.   v.  30.  Rot.  Pari.   6  Hen.  4. 

Parliameatum  htfantltn,  \Vas  a  parliament  held  at 
Oxford,  anno  41  H.  3.  MS.  in  Bihl.  Cotton,  fob.  tit.  Vi- 
tellius,  c.  9.  and  was  fo  called  {Uy  our  Chronicles)  be- 
caufe  the  lords  came  with  great  retinues  of  armed  men  to 
it,  and  many  things  were  then  enafled  contrary  to  the 
King's  pleafure,  and  his  royal   prerogative.     Cciuell,  ed. 

l■^^■^. 
parltamcntum  rcl(giofo?tim.    In  moft  convents 

they  had  a  common  room,  into  which  the  brethren  with- 
drew after  dinner  for  difcourfe  and  conveffation,  from 
whence  it  was  called  locutorium,  the  parlor,  or  talking- 
room  :  And  the  conference  there  had  was  called  parlia- 
mentum,  which  was  fometimes  forbidden  to  be  held,  be- 
caufe  it  interrupted  the  more  meritorious  duties  of  filence 
and  meditation.     Cowell,  edit.   1727. 

J3aC0l  (Loquela),  Is  a  French  word.  Kitch.  fol.  193, 
ufes  it  for  a  plea  in  court.  It  is  fometimes  joined  with 
leafe,  as  leafe-parol,  that  is,  leafe  per  parol,  a  leafe  by 
word  of  mouth,  to  diftinguifh  it  from  a  leafe  in  writinfr. 
Cowell,  edit.    1727. 

Wiat  things  may  be  done  by  parol  or  without  deed.  Stat. 
29  Car.  2.  cap.  3.  fe£i.  i.  enafls,  That  all  leafes,  ef- 
tates,  interefts  of  freehold,  or  terms  of  years,  or  any  un'- 
certain  interefts  in  or  out  of  lands,  tenements  and  here- 
ditaments not  put  in  writing,  and  figned  by  the  parties 
making  them,  or  their  agents  authorized  by  writing, 
fhall  have  no  greater  effedt  than  as  eftates  at  will. 

Se£i.  2.  Except  leafes  not  exceeding  three  yearsj 
whereof  the  rent  fhall  be  two  thirds  of  the  full  value, 

Seii.  3.  No  fuch  eftates  or  interefts,  not  being  copy- 
hold or  cuftomary  intereft,  fhall  be  afTigned,  granted  or 
furrendered,  unlefs  by  deed  or  note  in  writing  figned  [ut 
fupra)  or  by  operation  of  law. 

Se£l.  4.  No  a£lion  fhall  be  brought,  to  charge  an  exe- 
cutor on  a  fpecial  promife  to  anfwer  damages  out  of  his 
own  eftate. 

Or  to  charge  the  defendant  upon  any  promife  to  an« 
fwer  for  the  debt  or  mifcarriage  of  another, 

Or  upon  an  agreement  or  confideration  of  marriage. 

Or  on  any  contract  of  fale  of  lands,  tenements  or  he- 
reditaments, or  any  intereft  concerning  them. 

Or  on  any  agreement  not  to  be  -performed  vrithin  a 
year  after  the  making, 

Unlefs  fuch  agreement,  or  fome  note  thereof  be  in 
writing,  and  figned  by  the  party  to  be  charged,  or  fom« 
other  by  him  authorized. 

Sed.  5.  All  devifes  of  lands  or  tenements  fhall  be  in 
writing,  and  figned  by  the  party  devifing,  or  fome  other 
in  his  prefence  and  by  his  direftion,  and  fubfcribed  in  his 
prefence  by  three  or  four  witntftes,  or  elfe  fhall  be  void. 

Se£i.  6.  No  fuch  devifes  in  writing  fliall  be  revocable, 
otherwife  than  by  writing  or  burning,  tearing  or  cancel- 
ling the  fame  by  the  teftator,  or  in  his  prefence,  and  by 
his  confent. 

Se£i.  7.  All  declarations  or  creations  of  trufts  (hall  be 
made  by  fome  writing,  figned  by  the  party,  or  by  his  laft 
will  in  writing,  or  elfe  be  void. 

Se£l.  8.  Trufts  refulting  by  implication  of  law,  or 
transferred  or  extinguifhed  by  ad  of  law,  fliall  be  as  if 
this  ftatute  had  not  been  made. 

Sen.  9.  Aflignments  of  trufts  (hall  be  in  writing,  fign- 
ed by  the  party  granting  or  afligning  by  fuch  laft  will, 
or  elfe  (hall  be  of  none  cffedl. 

SeSf,  17.  No  contradl  for  the  fale  of  any  goods  for 
10/.  or  upwards,  (hall  be  good,  except  the  buyer  adlu- 
ally  receive  part  of  them,  or  give  fomething  in  earneft, 
or  fome  note  thereof  in  writing  be  made  and  figned  by 
the  parties  to  be  charged,  or  their  agents. 

Sell.  22.  No  will  in  writing  of  any  perfonal  eftate 
(hall  be  repealed  by  words  only,  except  the  fame  be  in 
the  life  of  the  teftator  committed  to  writing,  and  read  to 
him,  and  allowed  by  him,  and  that  be  proved  by  three 
witneffes. 

.    Aa 
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An  ufe  will  not  pafs  by  parol  without  deed  ;  but  the 
Lord  Ch.  J.  Pemberton  faid,  it  would  be  a  good  truft  or 
Chancery  ufe,  if  for  money.  2  Show.  156.  Pajch.  33 
Car.  2.   B.  R.   in  cafe  of  Berris  v.  Boivyer. 

A  parol  releafe  is  good  to  difcliarge  a  debt  by  fimple 
contraa.  Arg.  2  Show.  4 '7-  ^"^^-  3^  ^^'■-  ^-  ^-  ^■ 
in  cafe  of  Hoivfin  v.   Denham. 

A  promife  merely  executory  on  both  parts ;  as  if  I 
promife  B.  5  s.  if  he  goes  to  Paul's,  before  B.  goes,  I 
may  difcharge  him,  and  fo  fhall  difcharge  myfelf  of  pay- 
ment of  the  5  s.  for  no  debt  was  yet  due,  nor  any  thing 
executed  on  either  fide.  3  Lev.  238.  Mich.  I  Jac.  2. 
C.  B.   Mayor,  &c.  of  Scarborough  v.   ButUr. 

An  agreement  in  writing  fince  the  ftatute  of  frauds 
and  perjuries  may  be  difcharged  by  parol.  Vern.  240. 
Pafch.  1684.  Goman  v.  Salifbury. 

A  rent  afligned  in  lieu  of  dower  may  be  by  parol 
without  deed,  though  it  be  a  freehold  created  de  novo  : 
And  though  a  rent  lies  in  grant,  becaufe  this  is  not  pro- 
perly a  gra^nt,  but  an  appointment.  12  Mod.  201.  Tnn. 
ioiV.  3.  Saunders  v.  Owen. 

LefTee  for  years  furrendered  to  the  leffor  by  parol  re- 
ferving  rent ;  adjudged,  this  was  a  good  refervation  up- 
on the  contrad,  and  that  an  adlion  of  debt  would  lie  for 
the  rent  after  the  firft  day  of  payment  incurred,  though 
the  refervation  was  by  way  of  contracft,  and  without  any 
deed.      3  Salk.  312,  pi.  7. 

If  one  has  a  bill  of  exchange,  he  may  authorife  another 
to  indorfe  his  name  upon  it  by  parol,  and  when  that  is 
done,  it  is  all  one  as  if  he  had  done  it  himfelf ;  per  Holt 
Ch.  J.  at  Niftprius.   12  Mod.  564.  Mich.  1701.  j^non'. 

An  infurance  was  made  from  Archangel  to  the  Downs, 
and  from  the  Downs  to  Leghorn,  but  there  was  a  parol 
agreement  at  the  fame  time,  that  the  policy  (hould  not 
commence  till  the  (hip  came  to  fuch  a  place,  and  it  was 
held,  that  the  parol  agreement  (hould  avoid  (or  defeat) 
the  writing ;  cited  per  Holt  Ch.  J.  as  adjudged  in  Pem- 
herton's  time,  2  Salk.  444,  445.  December  3.  1703. 
Bates  V.  Grabham. 

If  a  thing  is  granted  by  a  writing,  which  is  grantable 
by  parol,  it  may  be  revoked  by  parol.  Vid.  10  Mod,  74. 
Hill.  10  jinn.  B.  R.  in  the  cafe  of  "The  ^een  v.  Sutton. 

Deputation  of  an  office  is  in  it's  own  nature  gran- 
table by  parol,  and  therefore  though  it  (hould  happen 
to  be  granted  by  writing,  yet  fince  it  is  in  itfelf  granta- 
ble by  parol,  it  may  be  revoked  by  parol.  10  Mod.  74. 
Hill.  10  Anne,  B.  R.  in  the  cafe  of  The  ^eon  v.  Sutton. 

^atol  arceft,  Any  juftice  of  peace  may,  by  word  of 
mouth,  authorife  any  one  to  arrefl  another  who  is  guiky 
of  a  breach  of  the  peace  in  his  prefence,  l^c.    Dalt.  117. 

^aUOl  Bemurter,  is  a  privilege  allowed  to  an  infant, 
who  is  fued  concerning  lands  which  came  to  him  by  de- 
fcent ;  and  the  court  thereupon  will  give  judgment,  quod 
loquela  pradiHa  remaneat  quoufque  the  infant  comes  to  the 
age  of  twenty- one  years.  And  where  the  age  is  granted 
on  parol  demurrer,  the  writ  doth  not  abate,  but  the  plea 
is  put  ftne  die,  until  the  infant  is  of  full  age  ;  and  then 
there  (hall  be  a  re-fummons.  2  Lill.  Abr.  280,  2  Inji. 
258.  Rajl.  Entr.  363.  The  granting  of  a  parol  de- 
murrer is  in  favour  of  an  infant,  and  for  his  benefit,  that 
he  may  not  be  prejudiced  in  his  right  for  want  of  well 
knowing  his  eftate,  ££?<:.  And  if  his  anceftor  dies  feifed, 
and  the  lands  defcend  to  him,  and  he  enters  and  takes 
the  profits,  it  would  be  a  prejudice  to  the  infant  to  lofe 
the  pofleflion  which  he  hath  ;  fo  that  in  that  cafe  it  (hall 
ftay  until  his  age.  6  Rep.  3.  The  tenant  in  an  adion, 
cannot  pray  parol  demurrer,  until  the  infant  demandant 
comes  of  age  :  this  is  exprcfsly  provided  for  by  6  Ed.  i. 
tap.  2.  And  it  would  damage  the  infant,  if  he  (hould 
be  fo  delayed  upon  an  a<^ion  brought  by  him,  where  an 
eftate  is  defcended  to  him  from  his  anceftor.  6  Rep.  3,  5. 
In  parol  demurrer  when  it  may  be  had,  if  two  are 
vouched,  and  there  is  parol  demurrer  for  the  nonage  of 
the  one ;  it  (hall  be  for  the  other  alfo.     45  Ed.  3.  23. 

See  Hge  p^tcr. 

PatriciUe,  (Patridda,)  Is  properly  he  that  kills  his 
father,  and  may  be  applied  to  him  that  kitleth  his  mother. 
Law.  Lat.  Did, 
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?[3arf0tt,  (Perfona,)  Signifies  the  reflor  of  a  church. 
He  IS  called  perfona,  becaufe  of  his  office  ;  for  tliC  profitj 
of  the  church  were  to  maintain  mognam  perfonntn ;  or 
rather,  becaufe  he  is  bound  by  virtue  of  his  office  In 
propria   perfona  fervire   Deo.     C swell,   edit.    1727.      See 

CtdcRa(tiral  toiitts!,  &c. 

ParfOuagC,  (Perfinatus,  perfonagium,)  Is  fometimes 
taken  for  a  dignitary  in  a  church,  and  fometimes  for  the 
benefice  itfelf.     Cowell,  edit.  iTi-"] • 

l^arfonagE,  or  Relfory,  Is  a  fpiritual  living,  com- 
pofed  of  land,  tithe,  and  other  oblations  of  the  people, 
(eparated  or  dedicated  to  God  in  any  congregation,  for 
the  fervice  of  his  church  there,  and  for  maintenance  of 
the  minifter,  to  whofe  charge  the  fame  is  committed, 
Spelm.  De  non  temerandis  Ecclef . 

Parfon  impacfonce,  {Perfona  imperfinata,)  Is  he  that 
is  in  pofTeffion  of  a  church,  whether  a|  propriatcd,  or  not 
appropriated.  In  the  New  Book  of  Entries,  perfona  feems 
to  be  the  patron,  or  he  that  hath  right  to  give  the  be- 
nefice, by  reafon  that  before  the  Lateran  Council,  he  had 
right  to  the  tithes,  in  refpeft  of  his  liberality  ufed  in  the 
ere<Sling  and  endowing  the  church,  ^'aft  fvjlinerct  per- 
fonam  ecclefice  ;  and  perfona  imperfinata,  to  be  he  to  whom 
the  benefice  is  given  in  the  patron's  right ;  for  we  may 
read  in  the  Regijler  Judicial,  perfonatn  impetfonatam,  for 
the  redor  of  a  benefice  prefentative,  and  not  aj  propri- 
ated,  fol.  34.  And  Dyer,  fel.  40.  num.  72.  faith.  Thai 
a  dean  and  chapter  h&  per  fens  imperfenees  of  a  benefice  ap- 
propriated unto  them  ;  and  fol.  221.  expreGly  (hews 
That  perfona  imperfonata  is  he  that  is  ii.dudted,  and  ii 
pofTeffion  of  a  benefice.  So  that  perfona  feems  to  b 
termed  imperfonata,  in  refpedt  of  the  pofTeffion  that  h 
haih  of  the  benefice  or  reflory,  be  it  appropriate,  0 
otherwife,  by  the  afl;  of  another.  Co.  on  Lit.  fel.  30c 
Cowell,  edit.  1727. 

Parfon  mortal.  The  redor  of  a  church  inltitute 
and  induced  for  his  own  life,  was  called  perfona  mortalis 
and  any  collegiate  or  conventual  body,  to  whom  tl" 
church  was  for  ever  appropriated,  were  called  perjor, 
immor talis.     Cowell,  edit.  1727. 

partCjS  finiis  niljH  Ijahitcntnc,  &c.  Is  an  exceptio 

taken  againft  a  line  levied.     Co,  3  Rep.  fol,  88.  The  ca 
of  Fines. 

parti cfyatiO,  Is  the  charity  fo  called,  by  which  tl 
poor  are  made  participes  of  other  mens  goods.  We  re< 
it  in  feveral  places  in  the  Monajl.  2  torn.  pag.  321. 

IdaCtlC?,  Are  thofe  which  are  named  in  a  deed  < 
fine,  as  parties  to  it  ;  as  thofe  that  levy  the  fine,  and  i| 
whom  the  fine  is  levied  :  So  they  that  make  any  deo 
and  they  to  whom  it  is  made,  are  called  parties  to  ti  I 
deed.     Cowell,  edit.  1727.     Sec  16  Fin.  Air.  tit.  Party. 

partition,  [Partitio,)  Is  a  dividing  of  land  defcend* 
by  the  Common  law,  or  by  cuftom,  among  coheirs  or  fin 
ceners,  where  there  are  two  at  leaft  ;  and  this  partition 
made  four  ways,  whereof  three  are  by  agreement,  \h 
fourth  by  compulfion.  The  firft /iflr///i»«  by  agreeme* 
is,  when  they  themfelves  divide  the  land  equally  into  I 
many  parts  as  they  are  coparceners,  and  each  to  chi' 
one  (hare,  or  part  according  to  order.  The  fecond  i 
when  they  chufe  certain  of  their  friends  to  make  the  «l 
vifion  for  them.  The  third  is,  by  drawing  lots  thus 
Having  firft  divided  the  land  into  as  many  parts  as  thei 
be  parceners,  they  write  every  part  feverally  in  a  diftim 
fcroll,  and  wrapping  it  up,  throw  each  of  them  in* 
hat,  bafon  or  fuch  thing,  out  of  which  each  parcm 
draws  one,  according  to  their  feniority,  and  fo  the  lat 
is  feverally  allotted.  Ti.e  fourth  partition,  which  is  t 
compulfion,  when  one  or  more  of  the  parceners,  by  r« 
fon  of  the  refufal  of  fome  other,  fues  out  a  writ  < 
Partttione  facienda,  by  force  whereof  they  (hall  be 
pelled  to  part.  In  Kent,  where  the  land  is  of  gavth 
nature,  they  call  their  partition  Jhifting,  from  the  f 
fhiftan,  to  divide.  In  Latin  it  is  called  hercijfert.  ?»•' 
tition  alfo  may  be  made  by  joint-tenants,  or  tenants  i 
common   by  aflent,  by  deed,  or  by  writ.     31  //.  8.  i 

32  H.  8.  32.    See  ioint^tcnants!,  parcener?.       ^ 
partitione  facicnoa,  (Mentioned  in  flat.  31  H. ! 

cap.  I.)  Is  a  writ  that  lies  for  thofs  who  hold  lands  < 

teneinen 
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tenements  pro  indhifo,  and  would  fever  to  every  one  his 
part,  againft  him  or  them  that  refufe  to  join  in  partiilcn, 
as  copartners,  tenants  in  gavelkind,  tsfc.  Old  Nat.  Brev. 
fol.  142.     F.N.  B.  fol.  61.     See  partttiflU. 

|3ar£nCCSi,  Are  where  two  or  more  pcrfons  agree  to 
come  in  fliare  and  (hare  aJike  to  any  trade  or  bargain. 
If  there  are  two  partners  in  trade,  and  judgment  is  reco- 
vered againft  one  of  them,  his  moiety  of  the  gppds  in 
prtnerfliip  only  fliall  be  taken  in  execution.  Sbcau.  Rep. 
174.     See  ibVin.Abr.  tit.  Partners. 

^arts^OtoUCCA  Are  thofe  that  are  concerned  ip,  fliip 
matters,  and  who  have  joint  (hares  therein.  And  when 
there  are  part-owners  of  a  fliip,  the  majority  may  fit  her 
out,  without  the  confent  of  the  reftj  and  if  they  do, 
fuch  majority  run  all  the  hazard,  and  are  to  partake  of 
the  profits.  Show.  13,  30.  Aflion  lies  as  well  agsinft 
the  part-owners  of  a  (hip,  for  the  lofs  or  fpoiling  of  goods 
delivered  to  the  mafter,  as  againft  the  mafter;  for  as  the 
mafter  of  a  (hip  is  ciiargeable  in  refpedt  of  his  wages,  fo 
are  the  part-owners  in  refpeft  of  the  freight ;  but  the 
aflion  againft  the  part-owners  muft  be  brought  againft  alJ 
of  them,  or  the  defendants  may  take  advantage  of  it.  by 
pleading  in  abatement,  i^c.  Show.  Rep.  30,  JQ5.  3 
Lev.  259. 

partMtir}).     14  Car.  2.  cap,  II.      See  mtitUf 

^m^Mull   See  JJBuitoingis,  iftrc. 

PauiJtfc.     See  p^tDtCe. 

^iiaiClja  f  laufum,  The  O^laves  of  Ea/?er  or  Low  Sun- 
day, wr.ich  clofes  or  concludes  that  folemnity.  Die  (tali) 
toji  pafcha  claufum  is  a  date  in  fome  of  our  old  dpe^l^ : 
And  me  fi.ft  ftatute  of  fVeJi mi njler,  anna  3  Ed.  i.  is  faid 
to  have  been  made  Lendejmain  de  la  clufe  de  Pafchfi  i.  t. 
The  Monday  after  Eajier  week. 

Pafrlja  iFIOjiHum,  Palm-Sunday,  or  theSnn<l?y  bffore 
Ec{/ier,  when  the  proper  hymn  or  gofpel  fong  w?3  Oc- 
mrrunt  turbte  cum  floribus  i^  palmis,  i^c.  Cowell,  edit. 
1727. 

^fclml  tents.  Are  rents  or  annual  duties  paid  by 
:he  inferior  clergy  to  the  biftiqp  pr  archdeacon,  at  their 
Eajler  vifitation.     They  are  alfo  termed  Syn^d^fls.     See 

a>pnoDaIs. 

iSaffUagC,  (Pafcuagium,  Fr.  pa/cage,)  Grafing,  feeding 
ir  paiKi'jng  of  cattle.  Man.  Jtigl.  2  par.  fil.  ^3.  <j. 
'\\('  the  fame  with  Pannage. 

IPalTajje,  (Pajhgium,)  Is  a  French  word,  £gf)ifying 
ranfitum.  By  the  ftatutes  of  4  Ed.  3.  cap.  7.  and  Wfjlm. 
:.  cap.  25.  it  denotes  the  hire  that  a  man  pays  for  h^wv 
ranfported  over  fea,  qi  over  any  uv^x.  Cov^U^  [edit 
727-  ,  ■       ■,    .     ■ 

The  prices  of  pafTage  at  Dover,  i^c.  limited,  4  Ed,  3. 
.8.  None  to  pafs  out  of  the  realm  witlioyt  the  King's 
icence,  5  Ric.  %.  Jl.  i.  c.  2.  Reftrained  to  Dover  i,nii 
"^Jymuth,  13  Ric.  2.  Ji.  i.  (.  ao.  P^age  from  K^nt  to 
lalitis    rcftrained    to   Dover,    4  Ed.    4.    c.    10.       See 

JD.tlH^gUttn,  A  voyage  or  expedition  to  the  Holy. Lapd, 
when  maae  by  the  Kings  of  England  in  peribq,  was  called 
Pajpigium.     C'.well,  edit.  1727. 

^alTagW,  Is  a  writ  direfled  to  the  keepjsrs.pf  t,he 
lorts,  to  ermit  a  man  to  pafs  over  fea  that  hjith  the 
Kine's  livonce.     Reg.Orig.fol.ig^. 

^alTatO^,  Is  he  that  has  the  intereft  or  command  of 
:he  pjfKiHc  ;f  a  river,  or  the  lord  to  whom  aJuty  is  paid 
for  pafi'age.     Cowell,  edit.  1727. 

^afS^JIOJt,  A  compound  of  two  French  wor^s,  viz. 
'>alpr,  tranfire,  and  port,  partus,  a  haven.  It  figpifies  a 
licence  made  by  any  that  hath  authority,  for  the  fa/e 
paflags  of  any  man  from  one  place  to  another,  2  E.  6. 
,;<?/>.  2. 

I    J3a(rtagtan'ttS(,   A  ferry- man.      We  meet  with   the 
word  in  Thorn's  Chronicle,  viz.  in  anno  1287. 
^|3attil,  PaSe,  or   kneaded  dough  before  it  is  baked. 
Lowell,  edit.  1727. 

paSe^lioaca.    Sec  JDaycr, 

pattitiitm,  Apafturefield.  Cajlrum  Arundel.  t.R.E. 
■iddebat  a  quodam  malino  40  s.  iSc,  i^  .d'  "WiPafti.MO  i?Os. 
Domifday,  per  Gale  761, 

Vol.  II.  N*'  n2. 


PAY 

I       PattOjal  ifaffi     The  form  of  it  was  ftreight,  which 

[  (ignified    re£lum  regimen.      Ail   the  top   part  of   it    was 

crooked,  and  the  other  part  (harp  :  The  crooked  fi^/iifiedj 

that  the  bifliop  prefided  over  the  peop!^  ;  and  tlie  fturp 

fignified,  to  punilh  the  ftubbora.     Coivell,  edit,  i-jii. 

PattlirC,  Is  generally  any  place  where  cattle  may  leed  ; 
and  feeding  for  cattle  is  called  pafture,  wherefore  we  call 
feeding  grounds  common  of  pafture  :  But  common  of 
pafture  is  properly  a  right  of  puuing  beafts  to  pafture  in 
another  man's  foil ;  and  in  this  there  is  an  intereft  of  th^ 
lord   and  of  the  tenant.     Wood's  Inft.    196,  197.       See 

HDmeafHCcriKnt. 

59?llU|3,  Is  the  fame  with  procuration,  or  the  provifion 
which  the  tenants  of  the  King,  or  otiier  Ioi;ds  arc  bound 
to  make  for  them  at  certain  days  or  feafons,  or  as  often 
as  they  make  a  progrefs  to  their  Iqnds:  And  this  in  many 
places  was  turned  into  money.  Hoc  modo  per  ccvum  jibe- 
raba  a  pnHu  Regis  ^  Rigina.     Monaft.  i  tom.  123. 

^atZince,  Is  he  to  whom  the  King  grants  bis  letters 
patent.     7  E.  6.  cap.  3. 

l^atCntg.  See  %mtt?  patent.  The  form  of  patents 
of  confirmation  of  grants  apd  liberties,  St.  Farm.  CancefT. 
13  Ed.  i.yi.6.  ■       ■    ^  .  .M 

Letters  patent  (hall  not  bear  date  before  the  day  of  the 
delivery  of  the  warrant,  i8  Hen.  6.  c.  i.  Patent'^  before 
the  King's  title  found,  void,  18  Hen.  6.  c.  6.  The  fees 
of  the  clerk  of  the  fignet,  27  Hea.  8.  c.  u.  Confir- 
mation of  patents,  i  £</.  6.  e.  8.  Inrolment  of  part  of 
letters  patent  may  be  given  in  evidence,  3  iif  4£</.  6.  c.  4. 
Conftat  or  exemplification  of  part  of  letters  patent  may 
be  pleaded  and  (hewed  forth,  13  EL  c.  b. 

IPattta,  Properly  fignifies  the  cpuatry ;  but  i/i  the  h^ 
it  denotes  the  men  of  a  neighbourhood ;  fo  whet?  lye  fay 
inquiratur  per  pair iam,  we  mean  a  jury  of  the  neig',bou(- 
hood.  In  like  manner,  JJi/a  vd  rc'cogmtio  per^qjjijamy 
idem  ejl  quod  reccgnitio  patriz.     Cowell,  edit.  1727.    • 

JiJapfiacrft,  (Patriarcha,)  Is  a  Gieefc  word  fig,"ifjlng 
a  ctiief  father.  Anna  385.  In  the  general  council  ht.lden 
at  CfnfiantincipU,  it  was  decreed.  That  the  biQ^op.pf  Con- 
/Ifintinople  {hou\4  for  ever  be  called  a  patriarch.. 

Patrtmonp,  An  hereditary  eftate,  or  rigJit  detfended 
from  anceftors.  The  legal  en^pM'ment  of  a  chufch  or 
religious  houfe,  was  called  eccleftqftual  patrimony ;  an?l 
the  lands  and  reverfions  unitCil  tp  the  kp  (>(.  Rfmfj  ue 
called  St.  Peter's  Patrimony.      Cowell,  edft.  1,72.7.    '  , 

P'.tnKUjS,  A  godfather.     Id.i^.  '         .' 

patron,  (Patronus,)  Is  ufcd  in  the  Civil  law  for  him 
that  hath  manumitted  a  fervant,  and  thereby  is  both  juftly 
accounted  his  great  benefactor,  and  challengeth  certain 
reverence  and  duty  of  him  during  his  life.  Sie  the  title 
De  Jure  Patronatus  in  the  Digeft,  with  the  Feudijis  pro 
authore  feudi.  Hotojnan  verbo  Patronus,  in  his  Coipment. 
de  verbis  feudal'.  Both  in  the  Canon  and  Common  iavnr 
it  fignifies  him  that  hath  thegift  of  a  benefice  3  anJ  the 
reafon  is,  becaule  the  gift  of  churches  and  benefices  .be- 
longed ijnto  fuch  good  men  as  either  built,  or  elfe  endowed 
them  with  fome  great  part  of  their  revenue.  The  King 
is  patron  para/fiount  of  all  ecclefiaftical  benefices  \n. England 
Cowdl,  edit.  1727.     See  ;^i)SjO]aifOtT» 

Patteit^makCtSf,  Shall  not  make  pattens  of  afp,  4 
Hen.  5.  (.  3.  May  u(e  fuch"  afp  as  is  npt  fit  for  (hafts, 
4  Ed.  4.  c.  g. 

^atiage,  (Pavagium,)  Money  paid  towards  the  paving 
the  (Ireets  or  highways.  Rex  (Edw.  i.)  cqnfefu  pavagium 
villa  de  Huntingdon  per  quinquennium.  Pla.  Pari.  Q? 
Edw.  I.  ^^ 

laaijuig,  Ugi^ttng,  xfeauKng  anu  mu\)\m.    The 

Stran4  to  be  paved,  24  H.  8.  c.  i  r. 

Holbourn  and  Southwark,  25  H.  8.  c.  ,8. 

High  Holbourn,  Aldgate  and;  Whitechapd,  32  Urn,  3 
<:-  17-  . 

For  other  fireets  in  London,  34  l^  35  H.8.  c.ii. 

The  mayor,  ^c.  of  Londm  may  bring  water  to  their 
conduits  from  Hamjiead,  i^c.  35  H.i.  c.  10. 

Streets  near  Aldgate  to  be  paved,   ijEliz.  c.  23. 

For  the  paving  of  Ipfwich,   13  Eliz,  c.  34, 

For  pav,ing  the  Mimries,  25  Eliz.  c.  1 8. 

,For  paving  of  Chichejler,  iS  Eliz.  c.  19. 
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For  paving  DruryLan!  and  St.  Giles's,  3  Jac.  I.  c.  22. 

For  paving,  cleaiifing  and  lighting  tiie  ftreets  of  London, 
isfc.    13  £3"  14  Car.  2.  c.  2.     22  Car.  2.  c.  12.  fea.  5. 

Powers  given  to  the  Lord  Mayor  and  Common  Council 
for  paving  and  cleanfing  the  ftreets  and  fewers  in  London, 
igCar.2.  C.2-     22  y  23 Car.  2.  f.  17. 

General  powers  civen  for  paving  and  cleanfing  the 
ftreets  of  London,  Southwark,  tfc.  2  //<  isf  M.  ft.  2.  c.  8. 

For  lighting  the  ftreets  of  London,  ^c.  2  IV.  &  M.ft.  2. 
c.  8.  fe£f.   15T     9  Geo.  2.  c.  20.     Repealed,   17  Geo.  2. 

r.  2g. 

For  cleaning  and  paving  the  ftreets,  St^gTF.  3.  t.  37. 
For  adorning  St.  James's  fquare,   12  Geo.  I.  c.  25. 
For  paving,  i^c.  the  ftreets  of  Uyiminfter,  2  Geo.  2. 

c.   II. 

For  filling  up  the  channel  of  Fleet-Ditch,  6  Geo.  2. 
r.  22. 

For  paving  Oxford-ftreet,  8  Geo.  2.  (t.  8. 

For  regulating  the  watch  in  St.  James's,  Ifejimwfter, 
and  St.  George  s,  Hanover- fquare,  8  Geo.  2.  f.  15. 

Adorning  Lincolns-Inn  Fields,  8  Geo.  2.  f.  26. 

For  regulating  the  watch  of  St.  Martin's  in  the  Fields, 
g  Geo.  2.  c.  8. 

For  regulating  the  watch  of  St.  Paul's,  Covent-Garden, 
gGeo.  2.  c.  13. 

For  regulating  the  watch  in  St.  Margaret's^  and  St. 
John's,  JVcftmin/ler,  9  Geo.  2.  c.  17. 

For  regulating  the  watch  in  5/.  Ann's,  TVeftmin/ier, 
<)  Geo.  2.  c,  ig. 

For  adorning  Red- Lion-Square,    \oGeir.i.  c.  15. 

For  regulating  the  watch,  and  deanfing  the  ftreets  and 
fewers  in  L-ondon,   10  Geo.  2.  c.  22. 

For  regulating  the  watch  in  Ely  rents,  10  Geo.  2.  c. 
25.         ■ 

For  lighting  and  watching  Spitalfelds,   1 1  Geo.  2.  c.  35. 

For  adorning  Charter- Houfe  Square,   16  Geo.  2.  c.  6. 

Common  council  to  order  lamps  within  the  city  of 
London,   17  Geo.  2.  c.  29.  /.  I. 

Carts  may  be  drawn  by  three  horfes  on  the  paved 
ftreets,  notwithftanding  2  fV.  fcf  M.  c.  8.  fed.  19.  lO 
Geo.  2.  c.  33.  [en.  2.         ' 

For  lighting  and  watching  the  parifli  of  St.  John, 
South-Mark,  2;^  Geo.  2.  c.  18.  ■      ^ 

For  ckanfing  and  watching  St.  Martin's  in  the  Fields, 
23  Geo.  2.  f.  35. 

For  lighting  and  watching  Bethnal  Green  parifli,  24 
Gfs.  2.  c.  26. 

For  adorning  Golden  Square,   24  G^s.  2.  f.  27. 

For  paving  and  watchmg  St.  Margaret's  and  St.  John's, 
Wiftminfter,   25  Geo.  2.  f.  23. 

For  St.  George's,  Hanover  Square,  26  Geo.  2.  f.  97. 

For  St.  Baribiloinevj's  the  Great,  London,  28  Geo,  2.  f. 
37. 

For  St.  iWary  ^^  'Bone,  Middlesex,  29  G^a.  2.  e.  53. 

For.  St.  JflAn'f,  flapping,  and  other  parifties,  29  Geo. 
2.  C.  87. 

■  For  repairing  the  pavements  belonging  to  churches, 
markets,  i5f(.  TFeflminfter,  31  Geo.  2.  c.  17. 

For  widening  the  ftreets  and  pafTages  in  London,  33 
Ceo.  2.  c.  30. 

Inhabitants  to  be  witnefRs,   33  Geo.  1.  c.  30.  fen.  30. 

For  paving  the  ftreets  of  JVeflminfter,  the  parifties  of 
St.  Giles  in  the  Fields,  St.  George  the  Marter,  isfc.  ex- 
plained by  3  Geo.  3.  c.  23.  and  farther  by  ^Geo.  3.  c.  39. 

For  lighting  the  ftreets  in  the. borough  oi  Doncajier, 
in  Yorkjhire,  4  Geo.  3.  <r.  40. 

pauper.    See  i?ojma  panpcti?.    By  the  ftat.  ii 

Hen.  7.  cap.  12.  it  is  enadted  in  the  words  following, 
"  Prayen  the  Commons  in  this  prefent  parliament  af- 
fembled,  that  where  the  King  our  Sovereign  Lord,  of  his 
moft  gracious  difpofition,  willeth  and  intendeth  indifferent 
juftice  to  be  had  and  miniftered  according  to  his  Common 
laws  to  all  his  true  fubjeias,  as  well  to  the  poor  as  rich, 
which  poor  fubje£ls  be  not  of  ability,  ne  power  to  fue 
according  to  the  laws  of  this  land,  for  the  redrefs  of  in- 
juries and  wrongs  to  them  daily  done,  as  well  concerning 
their  perfons  and  their  inheritance  as  other  caufes  ;  for 
remedy  whereof  in  behalf  of  the  poor  perfons  of  this 
land  not  able  to  fue  for  their  remedy  after  the  conrfe  of 
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the  Common  law,  be  it  ordained  and  er.afled.  That 
every  poor  perfon.or  perfons,  which  have  or  hereafter 
ftiall  have  caufe  of  a£^ion  or  aflions  againft  any  perfon  or 
perfons  within  this  realm,  ftiall  have,  by  the  difcretion 
of  the  Chancellor  of  this  realm  for  the  time  being,  writ 
or  writs  original  and  writs  oi  fubpana,  according  to  the 
natureof  theircaufes,  therefore  nothing  paying  tohishigh- 
nefs  for  the  feals  of  the  fame,  nor  to  any  perfon  for  the 
writing  of  the  fame  writs  to  be  hereafter  fued  ;  and  that 
the  faid  Chancellor  for  the  time  being  (hall  aflign  fuch  of 
the  clerks,  which  fhall  do  and  ufe  the  making  and  wri- 
ting of  the  fame  writs,  to  write  the  fame  ready  to  be 
fealed  ;  and  alfo  learned  counfel  and  attornies  for  the 
fame,  without  any  reward  taking  therefore  ;  and  after 
the  faid  writ  or  writs  be  returned,  if  it  be  before  the  King 
in  his  bench,  the  juftices  there  ftiall  aflign  to  the  fame 
poor  perfon  or  perfons  counfel  learned,  by  their  difcre- 
tions,  which  fliall  give  their  counfel,  nothing  taking  for 
the  fame ;  and  likewife  the  juftices  fhall  appoint  attorney 
and  attornies  for  the  fame  poor  perfon  or  perfons,  and  all 
other  officers  requifite  and  necefl":iry  to  be  had  for  the 
fpeed  of  the  faid  fuits  to  be  had  and  made,  which  Qiall  do 
their  duties  without  any  reward  for  their  counfels,  help 
and  bufinefs  for  the  fame  ;  and  the  fame  law  and  order 
(hall  be  obferved  and  kept  of  all  fuch  fuits  to  be  made 
afore  the  King's  juftice  of  his  Common  Place  and  Barons 
of  his  Exchequer,  and  all  other  juftices  in  the  court  of 
record  where  any  fuch  fuit  (liall  be." 

Before  a  perfon  is  admitted  to  fue  in  forma  pauperis, 
he  muft  have  a  counfel's  hand  to  his  petition,  certifying 
the  judge  to  whom  the  petition  is  dircfled,  that  he  con- 
ceives the  petitioner  hath  good  caufe  of  ailion  ;  he  mufl 
alfo  annex  an  affidavit  to  his  petition,  that  he  is  nol 
worth  5  /.  all  his  debts  paid,  except  wearing  apparel,  anc 
his  right  to  the  matter  in  queftion.     Lil.  Reg.  633. 

On  motion  to  difpauper  one  who  was  plaintiff  in  ar 
aflion,  becaufe  he  had  a  living  of  40  /.  per  annum  ;  Tur- 
ton  and  Gould  juftices,  were  againft  it,  becaufe  he  fvvon 
he  was  in  debt  more  than  it  was  worth ;  but  Holt  Ch.  J 
differed  from  them  ;  for  his  being  indebted,  or  his  eftat 
being  mortgaged,  is  no  reafon,  it  is  enough  that  he  h: 
a  confiderable  eftate  in  pofTcffion.     2  Sali.  507. 

A  perfon  admitted  to  fue  in  forma  pauperis,  can  on! 
fue  in  that  caufe  for  which  he  is  admitted,  isf  fic  toti, 
quoties.     Lil.  Reg.  633. 

It  feems  that,  after  the  ftatutes  which  introduced  cofl. 
neither  plaintiffs  nor  defendants  could  fue  or  defend  ; 
forma  pauperis,  for  that  would  be  a  means  of  deprivin 
the  other  party  of  the  cofts  given  him  by  ftatute  ;  and  : 
the  above-mentioned  ftatute  11  Hen.  7.  enables  perfor 
only  to  fue  as  paupers ;  and  as  the  ftatute  23  Hen.  i 
hereafter  fet  forth,  excepts  only  plaintiffs  who  are  paupei 
from  paying  of  cofts,  it  feems,  that  the  defendant  car 
not  be  admitted  in  a  civil  aflion  to  defend  as  a  paupei 
But  it  hath  been  adjudged  that  a  perfon  may  be  admitte 
to  defend  an  indidtment  in  forma  pauperis  for  a  mifdemej 
nor,  fuch  as  a  confpiracy,  keeping  a  diforderly  houfi 
Sjff.  for  in  fuch  proceedings  there  being  no  cofts,  th 
judges  have  a  difcretionary  power  of  admitting  or  reft 
fing  them  by  the  Common  law.  Pafcb,  9  Geo.  2.  Tl 
King  V.  Wright. 

Alfo  by  2  Geo.  2.  cap.  28.  feet.  8.  it  is  enaftet 
"  That  in  cafe  any  perfon,  arrefted  and  imprifoned  fc 
virtue  of  any  writ  of  capias,  or  information  relating  I 
the  cuftoms,  ftiall  make  affidavit  before  the  judge  c 
judges  of  fuch  court  where  fuch  adlion  or  informatio 
fhall  be  brought,  or  before  any  other  perfon  commi 
fioned  by  fuch  court  to  take  affidavits,  that  he  is  m 
worth,  over  and  above  his  wearing  apparel,  the  fui 
of  five  pounds  (which  affidavit  the  faid  judge  or  judg 
of  fuch  court,  and  fuch  perfon  fo  commiffioned,  is  ai 
are  hereby  authorized  and  required  to  take)  and  fu< 
perfon  fhall  thereupon  petition  fuch  court  to  be  admi 
ted  to  defend  himfelf  againft  fuch  adlion  or  information 
forma  pauperis,  that  then  the  judges  of  fuch  court  (ha 
according  to  their  difcretion,  admit  fuch  perfon  to  d 
fend  himfelf  againft  fuch  aflion  or  information  in  t! 
fame  manner,  and  with  the  fame  privileges,  as  the  judg 
of  fuch  court  are  by  law  directed  and  authorized  to  a 
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nit  poor  fubjeifls  to  commence  aflions  for  tlie  recovery 
if  their  right ;  and  for  that  end  and  purpofe  it  (hall  be 
awful  for  the  judges  of  fuch  courts  to  aflign  couiifel 
earned  in  the  law,  and  appoint  an  attorney  and  clerk  of 
uch  court  to  advife  and  carry  on  any  legal  defence  that 
uch  perfon  can  make  againft  fuch  action  or  information  ; 
vhich  faid  counfel,  attorney  and  clerk  fo  afllgned  and 
,ppointed,  is  and  are  hereby  required  to  give  his  and  their 
dvice  and  alTiftance  to  fuch  perfon,  and  to  do  their  du- 
ies,  without  fee  or  reward. 

It  is  faid,  that  none  ought  to  be  admitted  to  fue  in 
irma  pauperis  in  an  a£lion  on  the  cafe  for  words.  Lil. 
Itg.  633.  per  Wild. 

Alfo  it  is  faid,  that  a  perfon  who  fues  in  forma  paupe- 
is  ought  not  to  have  a  new  trial  granted  him  ;  becaufe 
aving  had  once  the  benefit  of  the  King's  juftice  he  ought 
jacquiefce  in  it.      1  Mod.  268.  psr  North. 

And  it  is  faid,  that  paupers  ought  not  to  be  admitted 
3  remove  caufes  out  of  inferior  courts,  but  ought  to  fa- 
isfy  themfelves  with  the  jurifdi£lion  within  which  their 
9ions  properly  lie.     i  Mod.  368.  per  North. 

By  the  orders  of  the  courts,  if  the  party  admitted  to 
le  in  forma  pauperis  give  any  fee  or  reward  to  his  coun- 
:1  or  attorney,  or  make  any  contra£l  or  agreement  with 
lem,  he  (hall  from  thenceforth  be  difpaupered,  and  not 
;  afterwards  admitted  again  in  that  fuit  to  profecute  in 
rma  pauperis,     Ord.  Cut'  94, 

Alfo  if  it  fhall  be  made  appear  to  the  court,  that  any 
:rfon  profecuting  in  forma  pauperis  hath  fold  or  contrac- 
;d  for  the  benefit  of  the  fuit,  or  any  part  thereof,  while 
le  fame  depends,  fuch  caufe  fhall  be  from  thenceforth 
itally  difmifTed  the  court.     Ord.  Cur'  95. 

It  is  faid,  that  if  a  pauper  gives  notice  of  trial,  and 
Des  not  proceed,  he  fhall  be  difpaupered.      1  Salk.  506. 

In  the  ftatute  23  Hen.  8.  c.  15.  there  is  a  provifion, 

That  whoever  fues  in  forma  pauperis  (hall  not  pay 
)fts,  but  fhall  fufFer  fuch  other  puni(hme3t  as  the 
dge  of  the  court  (hall  think  fit." 

But  notwithftanding  this  ftatute,  if  he  be  difpaupered 
-  nonfuited,  the  ufual  pra£lice  is  to  tax  the  cofts,  and 

r  non-payment  to  order  him  to  be  whipped,  i  Rol. 
ep.     2  Salk.  506.     Stile  386. 

A.  brought  a  bill  in  forma  pauperis,  to  which  the  de- 
ndant  put  in  a  plea  and  demurrer,  which  were  both 
?er-ruled  ;  and  it  was  infifted  upon,  that  he  (hould  not 
ivecofts,  being  at  none;  but  my  Lord  Saw^-i,  after  long 
:bate  and  inquiry  of  all  the  ancient  counfel  and  clerks, 
ho  agreed,  that  he  (hould  have  cofts,  ordered  him  his 
)fts  like  other  fuitors ;  for  though  he  is  at  no  colts, 
•  but  fmall  cofts,  yet  the  counfel  and  clerks  do  not  give 
leir  labour  to  the  defendant,  but  to  the  pauper.     Abr, 

|3atou.    See  Cl)cat<f,  pietigtng. 
^atonacje.    See  pannage. 

j^apntent,  Is  the  difcharge  of  a  debt  or  promife.  fohnf. 

lyhat  amounts  to  a  payment  j  and  luhat  is  a  good  plea  of 
ayment. 

A.  paid  B.  100/.  in  redemption  of  a  mortgage;  B. 
ids  C.  put  it  into  his  clofet,  which  C.  did :  Then  A. 
emanded  his  writings,  which  B.  refufed  to  deliver  ; 
thereupon  A.  required  his  money  again  ;  B.  bid  C. 
:tch  it,  to  deliver  it  back  to  A.  which  C.  did,  and  tur- 
led  it  out  on  the  table  for  A.  to  take  it  in  prefence  of  B. 
his  was  a  good  payment  of  |he  mortgage ;  but  A.  re- 
aking  the  money  is  accountable  to  B.  for  the  money  as 
S.'s  own  money.  Cro.  E.  614.  Trin.  40  Eliz.  B. 
Hewer  v,  Bartholomew. 

A.  brought  100/.  to  pay  to  B.  C.  who  was  5.'s 
laughter,  fnatched  20  /.  out  of  the  hundred,  and  went 
way  with  it.  A.  (hall  not  be  chargeable  with  the  20  /. 
ill  he  (hall  recover  the  fame  of  the  daughter  ;  and  an 
njunftion  was  granted  accordingly.  Chan.  R.  68.  9 
^ar.  I.   Plomer  v.   Plomcr. 

Giving  fecurity  for  purchafe  money  is  payment ;  ad- 
nitted.  Chan.  Cafes  99.  Hill.  19  W  20  Car.  2.  Sir 
Jofeph  Douglas  v.  IVade. 

950  /.  is  to  be  paid  by  vendee  to  vendor ;  veni'ce  by  ven- 
loi's  Older  pays  500/.  part  to  a  bond  creditor,  and  takes 
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an  alignment  to  himfelf  of  the  bond,  and  likewife  pays 
other  money  to  other  creditors  by  vendor's  order,  but 
took  fecurity  for  re-payment,  on  certain  conditions.  De- 
creed to  be  no  payment  to  the  vendor,  fo  long  as  the 
allignment  of  the  bond,  and  the  fecurity  of  re-payment 
were  kept  on  foot,  and  not  delivered  up  to  be  cancelled. 
Fin.  R.  84.  Hill.  25  Car.  2.  Magfon  and  Sitwell  v.  FanCy 
Clayton  Is'  aP . 

A  note  drawn  on  A.  to  pay  money  for  value  received, 
is  a  good  difcharge  of  a  debt,  though  the  note  be  not 
paid,  unlefs  the  creditor  return  the  bill  in  convenient- 
time.  Per  Holt  Ch.  J.  Show.  155.  Pafch.  2  IF.  &  M. 
Darrach  v.  Savage. 

A.  gives  B.  a  bill  of  exchanjje  on  C.  in  payment  of  a 
former  debt ;  this  is  not  allowable  as  evidence  on  non  af- 
fumpfit,  unlefs  paid  ;  for  a  bill  (hall  never  go  in  difcharge 
ot  a  precedent  debt,  except  it  be  part  of  the  contract 
that  it  (hould  be  (o.  i  Salk.  124.  -^  IF.  &  M.  Coram 
Holt  Ch.  J.  at  Guildhall,  Clark  v.  Mundall. 

The  plaintiff  was  indebted  to  the  defendant  upon  two 
nates;  and  the  defendant  obtained  judgment  at  law 
againft  him  for  the  money  ;  and  then  defiring  the  defen- 
dant's forbearance,  he  told  him  that  if  he  would  procure 
one  Dcfoy  to  give  him  his  note  for  the  money,  he  would 
accept  of  it,  and  acknowledge  fatisfa6tion  on  the  judg- 
ment, and  deliver  up  the  plainti(F's  notes  ;  and  being  to 
go  forthwith  out  of  England,  he  left  the  plaintiff's  notes 
with  his  agent  here,  to  be  exchanged  (ot  Defoy's,  in  cafe 
the  plaintiff  procured  them  ;  and  the  plaintiff  accordingly 
procured  two  notes,  payable  to  the  defendant,  which  he 
delivered  to  the  defendant's  agent,  and  took  up  his  own 
notes,  and  the  attorney  at  law  ftaid  all  further  proceed- 
ing, but  would  not  acknowledge  fatisfa£lion  on  the 
judgment,  having  no  orders  for  it  from  his  client ;  and 
before  Defoy  paid  any  of  the  money  he  failed,  and  then 
the  defendant  proceeded  at  law  on  the  judgment ;  where- 
upon the  plaintiff  brought  this  bill  to  be  relieved,  antf 
fuggefted  that  he  had  difcounted  the  money  with  Defoy^ 
and  made  him  fatisfa£tion,  but  he  made  no  proof  of  any 
fuch  thing,  and  therefore  at  the  hearing  his  bill  was  dif- 
miffed  by  the  Mafter  of  the  Rolls,  and  this  decree  was 
affirmed  by  my  Lord  Keeper  on  appeal.  Ab.  Equ.  Cafes 
146.   Hill.  1700.   Grubarr  v.  Gairand. 

When  a  merchant  draws  a  bill  upon  a  correfpondent, 
who  accepts  it,  this  is  payment ;  for  it  makes  him  debtor 
to  another  perfon,  who  may  bring  his  adfion.  10  Mod. 
37.  Trin.  10  Ann.  B.  R.  Per  Parker  Ch.  J.  in  cafe  of 
Louviere  v.  Lauhray. 

In  debt  upon  a  (ingle  bill,  the  defendant  pleads  pay- 
ment without  acquittance,  upon  which  iffue  was  taken 
and  found  for  the  plaintiff.  It  was  held,  that  payment 
without  acquittance  is  no  plea,  and  fo  iffue  was  joined 
upon  a  thing  not  material  ;  for  if  the  defendant  had  paid 
the  fum  without  an  acquittance,  yet  the  fingle  bill  re- 
mained in  force.  But  there  having  been  an  iffue  joined 
upon  an  affirmative  and  negative,  and  found  for  the 
plaintiff,  it  was  held  to  be  aided  by  the  ftatutes  of  jeo- 
fails ;  and  plaintiff  had  judgment,  which  was  affirmed 
on  a  writ  of  error.  5  Rep.  43.  Muh.  37  is"  38  Eliz. 
B.  R.  Nicholas  cafe. 

In  debt  upon  an  obligation  the  condition  was,  that  the 
defendant  (hould  pay  from  time  to  time  the  moiety  of  all 
fuch  money  as  he  fhall  receive,  and  give  account ;  and 
per  cur.  payment  pleaded  is  good  without  (hewing  the 
particular  fums ;  but  they  agreed,  that  if  the  condition 
had  been  to  pay  the  moiety  of,  i^c.  without  faying  from 
time  to  time  it  ought  to  be  pleaded  fpecially.  ^/are  the 
diverfity.  Sid.  334.  Pajch.  19  Car.  2.  Church  v. 
Brownewick. 

Slat.  4^5  Ann.  cap.  16.  feet.  12.  enafls,  That  in 
debt  on  fingie  bill,  debt,  ot  fcire  facias  on  judgment,  de- 
fendant may  plead  payment  in  bar.  In  debt  on  bond, 
if  the  defendant  befoie  adtion  brought  hath  paid  the  prin- 
cipal and  intereft  due  by  the  defeafance  or  condition,  tho' 
fuch  payment  was  not  made  ftridlly  according  to  the  con- 
dition or  defeafdnce,  yet  it  may  be  pleaded  in  bar,  and 
(liall  be  as  effcflual  as  if  the  money  had  been  paid  at  the 
day  and  place,  according  to  the  condition,  and  had  been 
fo  pleaded. 

pcarr. 
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'  ^'C^tC,  (Pdx,)  In  the  general  fignification  is  oppo- 
{I-.e  to  war  or  ftrife  :  But  particularly  with  us  it  intends 
aqiiiet  and  harmlefs  behaviour  toward  the  King  and  his 
people.  Lamb.  Eirenarch.  lib.  i.  cap.  2.  pfig.  7.  And 
if  any  man  goes  in  danger  or  harm  or  bodily  prejudice 
from  another,  and  makes  oath  of  it  before  a  judice  of 
ptace,  he  fhall  be  fecured  by  good  bond,  which  is  called 
binding  to  the  peace.  Lamb.  Eiren.  lib.  2.  cap.  2.  pag. 
77.  Cramp.  Juji.  of  Peace,  fol.  118.  Und  129.  And  al- 
io frank-pledge  and  confcrvator  of  the  peace.  Time  of 
peace  is  when  the  courts  of  jufticc  are  open,  and  the 
judges  and  miniflers  of  the  fame  may  by  Idw  proteft 
men  from  wrong  and  violence,  and  admiiiifter  juftice  to 
all.      Co.  on  Lit.  fol.  249. 

Breakers  of  the  peace  to  be  imprifoned,  and  to  find 
fureties,  ^c.     1  Ed.  3.  c.  6.     34  Ed.  3.  c.  i. 

Other  ftatutes  enforcing  the  keeping  of  the  peace,  i  R. 
2.  c.  1.     I  H.  4.  c.  I.     2  H.  4.  c.  I.     7  H,  4.  c.  I. 

Recognizances  for  keeping  the  peace  to  be  certified  to 
the  quarter- feflions,  1  H.  ■].  c.  i. 

The  Chancery  and  King's  Bench  reflralned  from 
granting  procefs  of  the  peace  or  behaviour  without  mo- 
tion and  affidavit ;  and  to  give  cofls  and  damages  to  per- 
fons  wrongfully  vexed  by  fuch  procefs.     21  'Jac,  c.  8. 

/2. 

Reftrained  from  granting  fuperfedeas's,  unlefs  the  pro- 
cefs is  granted  in  the  manner  required  by  the  llatute.  21 
Jac.  I.  <r.  8. 

To  punifh  InfufEcient  fureties,  21  Jac.  i.  c.  8.  feci. 
5.     See  §>tirctp. 

^CafCs^officCC?,  A£lions  againft  peace-ofHcers  made 
local.      2 1  Jac,  I.    c.  12, 

^eare  of  (Son  aiin  tijc  rljttctlj,  (Pax  Dei  &  Ecch- 

fia:,)  Was  anciently  ufed  for  that  rell  and  cefTation  which 
the  King's  fubjefls  had  from  trouble  and  fuit  of  law  be- 
tween the  ter-Tis.  Tempus  dicitur  cultui  divino  adhibitum, 
eaque  appellatione  omnes  dies  dominici,  fejia  dS"  vigilia  cen- 
fentur.     Spelman.     See  SHaiatlOn. 

peace  of  t\)t  iiing,  (Pax  Regis,  mentioned  in  flat. 
6  R.  %.  Jlat.  \.  cap.  13.)  Is  that  peace  and  fecurity  both 
for  life  and  goods,  which  the  King  promifeth  to  all  his 
fubjefls,  or  others  taken  into  his  prote<3ion.  See  ^uit  Of 
tIjC  icing's  peace.  This  point  of  policy  feemeth  to  have 
been  borrowed  by  us  from  the  Feudijls,  which  in  the  fe- 
cond  bonk  of  the  Feuds,  cap.  53.  tntitled,  De  pace  te- 
venda,  Uc.  Hotoman  proveth.  Of  this  ILoveden  fetteth 
down  divers  branches  Par.  poflcr.  fuarum  Annal.  in  H,  2, 
fol.  144.  and  330.  There  is  alfo  Peace  of  the  Church, 
for  which  fee  ^ailtftliUp,  And  the  Peace  of  the  King's 
highway,  to  be  free  from  all  annoyances  and  moleffation. 
See  ?l2Iatling?fltcect.  The  peace  of  the  plough,  whereby 
the  plough  and  plough-cattle  are  fecured  from  diftrefTes; 
for  which  fee  F.  N.  B.  fol.  90.  So  fairs  may  be  faid  to 
have  t\\i:lr  peace,  becaufe  no  man  in  them  may  be  troubled 
for  any  debt  elfewhere  contradled.     Cowell,  edit.  1727, 

^eatlS,  May  be  imported  or  exported,  duty-free,  6 
Geo.  2.  c.  7. 

^Cad^aflje?,  To  what  duties  liable,  10^11  ///7/.  3. 
e.  21.  feSi.  30. 

^earl^^barlep,  To  what  duties  liable,  22  Car.  2. 
c.  13.  fea.  3. 

^ecia,  A  piece,  or  fmall  parcel  of  ground.  Paroch. 
Jntiquit.  p.  240. 

pears.    See  $t\\iu 
peafe.    See  Co^n, 

PctfOjale,  A  word  often  met  with  in  old  writings. 
Moft  authors  agree  that  it  is  the  fame  with  that  garment 
called  Rationale,  which  the  high-priefl  in  the  old  law 
wore  on  his  (houlders,  as  a  lign  of  perfeflion.  'Tis 
worn  alfo  by  the  high-prieft  of  the  new  law,  as  a  fign 
of  the  greatefl  virtue,  ^a  gratia  (sf  ratione  perficitur  ; 
for  which  reafon  it  is  called  Rationale.  'Tis  by  fome 
taken  to  be  that  part  of  the  pall  which  covers  the  breafl 
of  the  priefl,  and  from  thence  it  is  called  Pe£iorale.  But 
all  agree  that  it  is  the  richeft  part  of  that  garment,  em- 
broidered with  gold,  and  adorned  with  precious  Itones. 
Cow  ell t  edit.  J  7  27. 
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PCtfiJjd,  (Mentioned  in  flat.  r4  CaY.  2.  cap.  3.'!  Ar- 
mour for  the  brcaft,  u  breaft-pla'.e,-  derived  from  psO^s^ 
a  brt'af}, 

peculiar,  (Fr.  pecuUer,  private,)  Signifies  a  particular 
panfh  or  church,  that  hath  jurifdidtion  wirhin  (tfc!f,  for 
probate  of  wills,  I3c.  exempt  from  the  ordinary,  and  the 
bifhop's  courts.  The  King's  chapel  i»  a  Royal  peculiar, 
exempt  from  all  fpiritual  jurifdiftion,  and  referved  to 
the  vifttation  and  immedi:<te  government  of  the  ICing 
himfelf,  who  is  fupreme  ordinary.  It  is  an  ancient  pri- 
vilege of  the  fee  of  Canterbury,  that  wherever  any  manors 
of  advowfons  do  belong  to  it,  they  forthwith  become 
exempt  from  the  ordinary,  and  are  reputed  peculiar*. 
Cowell,  edit.  1727. 

The  court  of  peculiars  is  that  which  dealeth  in  certain 
parifhes,  lying  in  the  feveral  diocefes,  which  pariAies  ate 
exempt  from  the  jurifdiftion  of  the  bifhops  of  thofe  <J(o- 
cefes,  and  are  peculidrly  belonging  to  the  archbilhop  ol 
Canterbury,  within  whofe  province  there  are  57  fuch  pe- 
culiars ;  for  there  are  certain  peculiar  jurifdiftions  be- 
longing to  fdrne  Certain  parifhes,  the  inhabitants  wheredl 
are  exempt  fometimes  from  the  archdeacon's,  anH  fome- 
times  from  the  bifhop's  jurifdldlion.  Godolph.  Rep.  115 
cap.  11.  f.  lb.     See  16  Fin.  Abr.  tit.  Peculiars. 

Pecttnia,  Properly  money,  but  was  anciently  ufed  (b: 
cattle,  and  fometimes  for  other  goods  as  well  as  money 
So  we  find  often  In  Domefday,  Pajiura  ibidem  ad  peCu 
niam  villa,  that  is,  paflu re- ground  for  tha  cattle  of  th 
village.  And  in  Emendat.  TVlUielmi  Primi  ad  Leg.  EdUi 
Conf.  Intenti  fimus  etiam  ul  nulla  viixa  pecunia  ven 
dantur,  out  emaniur  nifi  infra  civitaiss,  £3"  hoc  anf  tri 
fdeles  tefles.  A  nd  Leg.  Edaj.  Conf.  cap.  1 0.  i^«  habutr, 
30  denariatos  vivte  'pecuniffi.     Cowell,  edit.  1727. 

Pecimfa  ecclefiae,  Was  anciently  ufed  for  the  fta! 
of  the  church.    Sec  Tillefley's  Animadv.  on  Selderi's  'tithes. 

PCCUUta  fejJUlcljnUiS,  (LL.  Canuii..  fol.  102.)  W, 
money  anciently  paid  to  the  |)rief?:  at  the  opening  t! 
grave  for  the  good  and  behoof  of  ihe  deceafed  foul.  Th 
the  Saxons  called  Saulfcead,  Saulfcot,  and  animts  fymlolu7 
Spel.  de  Concil.  T.  I.  f.  517. 

PCDajej  (Pedagium,)  Signifies  money  given  for  tl 
pafling  by  foot  or  horfe  through  any  country  :  Pupii 
Oculi,  part.  9..  ccip.  7.     Cowell,  edit.  1727. 

PeDalC,  A  foot-cloth,  a  <:qr;pet,  or  piece  of  tapeft 
laid  on  the  ground  to  tread  on  for  greater  fiate  and  cer 
mony.     Cowell,  edit.  1727. 

P^tliS  abfctffio.  Cutting  off  the  foot  was  a  punifl 
ment  formerly  trfliiffed  here^;  as  appears  by  the  laws 
IVilliam  the  Conqueror,  and  by  Ingulphus,  and  other  Bi 
thors,  viz.  Intetdicimus  tie  quis  occidatur  vel  fttfpcndaii 
pro  a'iqua  culpa,  fed  eruantur  oculi,  abfcindantur  pcde 
vel  te/ticuli,  vel  manus.  Leg.  Will.  cap.  7.  So  in  ■/ 
gulphus,  pag.  856.  Sub  pcera  perditionis  dextri  fui  pcdi 
Fleta,  lib.  I.  c.  38.  Braiion,  lib.  3.  cap.  32.  Moniij 
I  torn.  pag.  166. 

peiiOuejS,  Foot-foldiers.  Simeon  of  Durham^  lAn 
1085. 

pealarg.    See  i^aiufters;. 

peer,  or  pier,  (Pera,  Fr.  pierre,  faxum,  quod  e  fax 
fieri  folebat,)  Is  a  fortrefs  madeagainfl  the  force  of  t 
fea,  or  great  rivers,  for  the  beiter  fecuritv  of  h.i^s  '^ 
lie  at  harbour  in  any  haven.  So  is  the  peer  o.  Dover  & 
fcribed  in  Cam.  Britan,  p.  259.  anno  14  Car.  2.-  A./>.  1 
The  haven  and  peer  of  Great  Yarmouth,  mentioned  i 
Car.  2.  cap.  2. 

peerage,  A  duty  or  impofuion  f  r  maintenance  of 
fea  peer  :  Alfo  the  dignity  of  the  lords  or  pssrs  of  tl 
rea'm. 

peer?!,  (Pares,)  Signify  in  our  Common  law,  the 
that  ar€  impanelled  in  an  inquelt  upon  any  man,  for  ti 
convicting  or  clearing  him  of  any  ofFence,  lor  which  1 
is  called  in  qiieftion  ;  and  the  reafon  thereof  is,  be':au 
the  courfe  and  cuHom  of  our  nation  is  to  try  every  ms 
in  fuch  a  Cafe  by  his  equals,  or  peers.  IVejlm.  i.  cap. 
^0  Kitchen  w{^\.\\  it,  fol.  78.  in  thefe  words,  Mais  ft 
amerciament  foit  offirre  per  pares.  And  this  word  in  tl 
fenfe  is  not  in  ule  with  us  only,  but  with  other  natio 
I  ^  aH 
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:\fo.  For  Pares  funt  convajfalli  quorum  fenteniia  vafallus 
rcpter  felon'tam  eji  condemnatus.  BKrtilayiiS  de  Regno, 
ib.  4.  cap.  2.  Et  pares  funt  qui  ab  eodem  domino  feudum 
etttnl.     Lib.  r.  Feudor.  cap.  26.     Cowell,  edit.  1727. 

IPcerje!  of  tlje  CCaltn,  [Para  regni,  procres,)  Are  the 
lobility  of  the  kingdom,  and  lords  of  parliament ;  who 
ire  divided  into  Dukes,  Marquifes,  Earls,  Vifcounts,  and 
Jarons:  And  the  reafon  why  they  are  called  peers,  is  for 
hat  notwithftanding  there  be  a  diftindlion  of  dignities  in 
lur  nobility,  yet  in  all  publick  aftions  they  are  equal  ; 
s  in  their  votes  of  parliament,  and  in  paffing  upon  the 
rial  of  any  nobleman.  S.  P.  C.  lib.  3.  And  this  appel- 
ation  feems  to  be  borrovi^ed  from  France,  and  from  thofe 
welve  peers  that  Charlemain  inftituted  in  that  kingdom, 
f  whom  vou  may  read  Vincent.  Lupanus  de  Magi/i. 
'^rancia,  lib.  i.  cap.  Pares  Franciae.  And  tho'  we  have 
rorrowed  the  appellation,  and  applied  it  with  feme  reafon 
!0  all  lords  of  parliament,  yet  we  have  no  fet  number; 
or  our  nobles  may  be  more  or  lefs,  as  the  King  pleafetb. 
Imell,  edit.  1727.     See  i^Obtlt  tp. 

1.  Of  the  privilege  of  peers ;  and  proceedings  at  law  and 
t  equity  againjl  them. 

2.  In  what  cafes  peers  are  to  be  fworn ;  and  for  what 
egraded. 

3.  Of  the  trial  of  peers,  and  the  order  and  procefs  of 
■ial. 

I.  Of  the  privilege  of  peers  ;  and  proceedings  at  law  and 
I  equity  ogainfi  them. 

A  bill  of  Middlefex  was  iflued  out  of  B.  R.  by  an  at- 
)rney  of  the  court  againft  the  Countefs  of  H.  which 
■as  difcharged   by  fuperfedeas  without  pleading;  becaufe 

appeared  by  the  record,  that  (he  was  a  peerefs,  and  the 
torney  was  committed  for  fuing  out  the  procefs.  Vent. 
98.  Trin.  28  Car.  2.  Anon'. 

Widows  of  peers  are  to  have  the  privilege  of  peers  not 
'  be  arrefted ;  but  as  to  privilege  of  parliament,  it  was 
:termined  both  ways  in  1676.  See  2  Chan,  Cafes  224. 
non'. 

In  ejeflment  a  fpecial  verdift  was  found  on  a  trial  at 
r,  and  thereupon  judgment  for  the  defendant,  and  cofts 
xed  ;  and  after  affidavit  of  the  demand  of  the  cofis,  a 
otion  was  made  for  an  attachment  againft  the  Dutchefs, 
he  Duke  being  dead)  (he  being  one  of  the  lefTors,  for 
)n-payment  of  co(ts;  and  it  was  alleged,  that  if  the 
lurt  did  not  grant  it,  the  defendant  would  be  remedilefs; 
r  tho'  in  other  cafes  a  dijlringas  iflues  againft  peers,  yet 
1  this  cafe  no  procefs  can  go  but  an  attachment.  But 
le  court  refufed  to  grant  an  attachment  againft  the 
i;rfon  of  the  Dutchefs,  but  ordered  her  to  (hew  caufe 
■hy  an  attachment,  as  to  her  goods  and  chattels,  (hould 
ot  be  iflued  ;  which  rule  was  afterwards  made  abfolute. 
\ep.  of  Praii.  in  C.  B.  7,  8.  Hill.  12  Ann.  17 13^ 
"bomby,  on  the  demife  of  the  Duke  and  Dutchefs  of  Hamilton 
.  Fleetwood. 

A  peer,  or  lord  of  parliament,  cannot  be  an  approver; 
)r  it  is  againft  Magna  Charta  for  him  to  pray  a  coroner. 

Infl.  129,  cap.  56.  2  Hawk.  PI.  C.  205.  cap.  24 
^(i.  3- 

In  cafe  of  goods  of  a  peer  taken  on  a  foreign  attach- 
lent,  and  removal  of  the  caufe  into  C.  B.  he  muft  find 
■ail,  and  the  bail  fliall  be  liable  to  pay  the  condemnation, 
^nd  for  execution  on  a  ftatute  ftaple,  merchant,  on  the 
lat.  of  yiSfon  Burnel,  or  on  the  flat,  of  23  H.  8.  the 
ody  of  a  baron  (hall  be  taken  in  execution  ;  for  by  thefe 
latutes  fuch  perfons  were  not  exempted.  2  Le.  173. 
/.  209.  trin.  29  Eliz.  C.  B.  Harris  v.  Lord  Mountjoy. 

It  was  held,  that  a  nobleman  (hall  be  bound  with  his 
lail  in  a  recognizance  to  render  his  body ;  and  that  upon 
he  flat,  of  \iEd.  i.  if  he  hath  not  goods  or  lands,  his 
lody  (hall  be  taken  in  execution  ;  for  the  law  in  fuch  cafe 
Kcepts  only  clerks.     4  Le.  6.  29  £//z.  in  C.  B.  Anon'. 

If  a  bill  in  Chancery  be  exhibited  againfl  a  peer,  the 
ourfe  is  fitft  for  my  Lord  Keeper  to  write  a  letter  to 
"m ;  and  if  he  doth  not  anfwer,  then  a  fubpcena ;  then 
n  order  to  (hew  caufe  why  a  fequeftration  (hould  not  eo  : 

Vol.  II.  N«.  112. 
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and  if  he  flill  ftands  out,  then  a  fequeftration.  Becaufe 
there  can  be  no  procefs  of  contempt  againft  his  perfon. 
2  Vent.  342.   Mich.   22  Car.  2.  Anon'. 

If  during  the  time  of  privilege,  you  want  to  proceed 
immediately  againft  a  privileged  perfon,  you  muft  either 
get  him  to  agree  to  waive  his  privilege,  which  in  moft 
cafes  (if  he  be  a  man  of  honour,  £3'<r.)  he  will  not  refufe; 
or  you  may  petition  the  houfe  where  he  fits,  that  he  may 
do  fo,  and  then  he  feldom  refufes  it ;  or  if  he  does,  the 
houfe,  if  it  fee  caufe,  will  order  him  to  waive  his  pri- 
vilege.    Curf.  Chan.  499.  cap.  18. 

Note ;  If  the  waiver  of  privilege  be  of  his  own  gene- 
rofity,  or  a  voluntary  aft,  it  is  neceflary  that  you  have  it 
under  his  hand,  or  his  folicitor's  hand,  for  your  indem- 
nity ;  for  parol  waiver,  in  fuch  cafe,  will  not  be  fuffi- 
cient.     Curf.  Cane.  499.  cap.  18. 

It  is  faid,  if  a  truftee  be  made  a  defendant  here,  he  (hall 
not  have  privilege,  though  he  be  a  member  of  parliament. 
^are.      Curf  Cane.  499.   cap.  18.. 

Diftringas  is  the  firft  procefs  againft  a  peer  on  an  in- 
formation for  an  intrufion  on  the  King's  land?,  or  for  a 
trover  and  converllon  of  the  Kind's  goods.  2  Hawk.  PI. 
C.  284.  cap.  27.  fea.  12.  cites  Co.  Ent.  387. 

2.  In  what  cafes  peers  are  to  be  fworn  ;  and  for  what 
degraded. 

In  the  pleas  of  parliament,  1%  Ed.  i.  between  the  Earl  of 
Gloucefter  and  Earl  of  Hereford,  John  de  Hafting  a  baron, 
upon  long  debate  whether  he  ought  to  be  fworn  becaufe 
he  was  a  peer  of  the  realm,  it  was  refolved,  that  he  ought 
to  lay  his  hand  to  the  book.  The  like  was  refolved, 
10  Car.  in  B.  R.  by  the  court  where  the  Lord  Dorfet's 
teftimony  was  requlfite.     See  D.  314.  b.  marg.  pi.  98. 

A  bill  was  againft  a  peerefs  to  difcover  deeds,  (he  an- 
fwers  on  her  honour  and  confefTes  deeds.  She  (hall  pro- 
duce them  only  upon  her  honour,  and  not  on  oath. 
Ch.  Prec.  92.  Pafch,  1699.  Duke  of  Hamilton  v.  Lady 
Gerrard, 

Where  a  peer  is  to  anfwer  to  a  bill,  his  anfwer  put 
in  on  his  honour  is  fufficient ;  but  where  a  peer  is  to  an- 
fwer interrogatories,  to  make  an  affidavit,  or  be  examined 
as  a  witnefs,  he  muft  be  on  his  oath  ;  per  Harcourt 
Lord  Keeper.  2  Balk,  5 1 3.  in  Cane.  Sir  Thomas  Meers 
v.  Lord  Sturton. 

George  Nevil,  Duke  of  Bedford,  was  degraded  by  force 
of  an  a£t  of  parliament,  16  June  17  Ed.  4,  which  aft, 
reciting  the  making  of  the  faid  Sir  George  Duke,  doth 
exprcfs  the  caufe  of  his  degradation,  in  thefe  words,  viz. 
And  forafmuch  as  it  is  openly  known,  that  the  faid  George 
hath  not,  nor  by  inheritance  may  have  any  livelihood  ro 
fupport  the  faid  name,  eftate  and  dignity,  or  any  name  of 
eftate ;  and  oftentimes  it  is  fo  feen,  that  when  any  lord 
is  called  to  high  eftate,  and  hath  not  convenient  livelihood 
to  fupport  the  fame  dignity,  it  induceth  great  poverty  and 
indigence,  and  caufeth  oftentimes  great  extortion,  em- 
bracery and  maintenance  to  be  had,  to  the  great  trouble 
of  all  fuch  countries  where  fuch  eftate  (hall  happen  to  be : 
Wherefore  the  King  by  advice  of  his  lords  fpiritual  and 
temporal,  and  by  the  commons  in  this  prefent  parliament 
aflembled,  and  by  the  authority  of  the  fame,  ordaineth, 
eftabli(heth  and  enafteth,  That  from  henceforth  the  fame 
creation  and  making  of  the  faid  Duke,  and  all  the  names 
of  dignity  given  to  the  faid  George,  or  to  John  Nevil  his 
father,  be  from  henceforth  void  and  of  none  efFeft,  i^c. 
In  which  aft  thefe  things  are  to  be  obferved  :  Firft,  That 
although  the  Duke  had  not  any  pofTeffions  to  fupport  his 
dignity,  yet  his  dignity  cannot  be  taken  from  him  without 
an  aft  of  parliament.  Secondly,  The  inconveniencies  do 
appear,  where  a  great  ftate  and  dignity  is,  and  no  live- 
lihood to  maintain  it.  Thirdly,  It  is  a  good  reafon  to  take 
away  fuch  dignity  by  aft  of  parliament,  and  therefore  the 
faid  aft  of  the  28  Hen.  8.  (hall  be  expounded,  according 
to  the  general  words  of  the  writ,  to  take  away  fuch  in- 
convenience. 12  Rep.  ic6,  107.  in  the  Earl  of  Shrewf- 
bury's  cafe. 
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3.  Of  the  trial  of  peers,  and  the  <f)-acr  and  prccefs  of 
trial. 

All  the  barons  of  parliament  (hall  be  tried  for  treafon, 
felony,  mifprifion,  or  as  acceflary,  at  the  fuit  of  the  King 
by  their  peers.  By  Magna  Charta  9  H.  3.  39.  Non  Ju- 
per  turn  iiimus,  tff.  niji  per  legale  judicium  parium  juo- 
rum.  1  Inft.  49.  9  Co.  30.  b.  Sta.  152,  153.  So 
all  of  the  nobility,  who  are  peers  of  parliament.  So  by 
the  Common  law,  which  is  now  affirmed  by  the  flat. 
20  H.  6.  cap.  9,  All  dutcheiTes,  countefTes  and  baro- 
nefTes,  who  are  noble  by  defcent,  creation  or  marriage. 
2  Inji.  50.  And  marchioneffes  and  vifcountefles,  tfc. 
though  not  named  by  the  flat.  20  H.  6.  9.  2  Injh  50. 
So  the  queen  confort,  or  dowager.  2  Inji.  50.  And  a 
peer  cannot  waive  his  trial  by  his  peers.  Kel.  56.  in 
marg.     Mod.  621.      i  Tr.  265.     2  Rufl).  94. 

But  the  nobles  of  another  kingdom,  or  who  are  not 
barons  of  our  parliament,  fhall  not  be  tried  by  the  peeis 
of  parliament.  By  the  Common  law,  confirmed  by 
parliament,  4  Ed.  3.  2  hft.  50.  7  Co.  15,  16.  Cal- 
vin. 3  Inji.  30.  Nor  a  woman,  noble  by  maniage,  who 
has  loft  her  dignity  by  fubfequent  marriage  under  the  de- 
gree of  nobility.  2  Inji.  50.  Nor  an  archbifhop  or  bi- 
fliop ;  for  they  are  not  peers  inheritable.  Sheld.  J.  P. 
If  he  be  not  accufed  in  parliament.  4  Seld.  3  vol.  2.  p. 
1541.  3  Inji.  30.  For  they  make  proxies  after  plea, 
and  withdraw  themfelves.  3  Inji.  31.  So  a  baron  of 
parliament  fhall  not  be  tried  by  his  peers  in  an  appeal, 
which  is  the  fuit  of  the  party.  2  Inji.  49,  9  Co.  30.  b. 
Sta.  P.  C.  152.  a.      10  Ed.  4.  6.  b.     3  Inji.  30. 

By  flat  7  IV.  3,  cap.  3.  /,  10.  it  is  enadled,  That  up- 
on the  trial  of  any  peers  or  peerefTes,  either  for  treafon 
or  mifprifion  of  treafon,  all  the  peers  who  have  a  right 
to  fit  and  vote  in  parliament,  (hail  be  duly  fummoned  20 
days  at  leaft  before  the  trial,  and  every  peer  (o  fummo- 
ned and  appearing  (hall  vote  in  the  trial,  firft  taking  the 
oaths  of  allegiance  and  fupremacy  required  by  i  fF.  da"  M. 
and  fubfcribing  and  repeating  the  Teft  enjoined  by  30 
Car.  2. 

Se^.  II.  Provided,  That  this  a(£l  (hall  not  extend  to 
impeachments  or  other  proceedings  in  parliament. 

Set!?.  12.  Nor  to  the  treafons  of  counterfeiting  the 
coin,  the  Great  feal.  Privy  feal.  Sign  manual  or  Privy 
fignet. 

By  the  6  j^nn.  cap.  23.  /.  12.  Peers  (hall  be  indifled 
in  Scotland  as  in  England. 

If  a  peer  be  impleaded  by  a  commoner,  yet  fuch  caufe 
(hall  not  be  tried  by  peers,  but  by  a  jury  of  the  coun- 
try ;  for  tho'  the  peers  are  the  proper  pares  to  a  lord  of 
parliament  in  capital  mattej-s,  where  the  life  and  nobility 
of  a  peer  is  concerned  ;  yet  in  matter  of  property,  the 
trial  of  faft  is  not  by  them,  but  by  the  inhabitants  of 
thofe  counties  where  the  faiSs  arife,  fince  fuch  peers  li- 
ving through  the  whole  kingdom  could  not  be  generally 
cognizant  of  fa£ls  atifing  in  feveral  counties,  as  the  in- 
habitants themfelves  where  they  ate  done  ;  but  this  want 
of  having  noblemen  for  their  jury  was  compenfated  as 
much  as  poffible,  by  returning  perfons  of  the  beft  qua- 
hty  ;  therefore  a  knight  is  neceflary  to  be  fummoned  in 
any  caufe  where  a  peer  is  party.  G.  Hi/i.  C.  B,  78,  79. 
cap.  8. 

It  has  been  adjudged,  that  if  a  peer  on  an  arraignment 
before  the  lords  refufe  to  put  himfelf  on  his  peers,  he 
(hall  be  dealt  with  as  one  that  (lands  mute  ;  for  it  is  as 
much  the  law  of  the  land,  that  a  peer  be  tried  by  his 
peers,  as  a  commoner  by  commoners ;  yet  if  one  who 
has  a  title  to  peerage,  be  indifted  and  arraigned  as  a  com- 
moner, and  plead  Not  guilty,  and  put  himfelf  upon  his 
country,  it  has  been  adjudged,  that  he  cannot  afterwards 
fuggeft  that  he  is  a  peer,  and  pray  a  trial  by  his  peers.  2 
Haivk.  PI.  C.  425.  cap.  44.  /  19. 

The  order  and  procefs  of  this  trial  appears  anno  I  H. 
4.  I.  and  anno  13  //.  8.  13.  That  when  a  lord  of  the 
parliament  is  to  be  arraigned  of  treafon  or  felony,  of 
which  he  is  indifled,  the  King  by  his  letters  patents  (liall 
make  one  great  and  fage  lord  to  be  the  High  Steward  of 
England  for  the  day  of  the  arraignment,  who  before  the 
faid  day  (hall  make  precept  to  his  ferjeant  at  arms,  (who 
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is  appointed  to  ferve  him  during  the  time  of  his  comniif- 
fion,)  to  caufe  to  come  before  hiiij  twenty  or  eighteen 
lords  of  the  parliament  at  the  fame  day  ;  and  after  at  tht 
day  when  the  Stewaid  (hall  be  under  the  cloth  of  ftau 
upon  the  arraignment  of  the  prifcner,  and  fias  caufed  n 
be  read  liis  cotiiniifTion,  the  faid  ferjeant  (hall  return  tin 
faid  precept,  and  the  lords  (liall  be  thereupon  demanded 
and  when  they  have  appeared,  and  aie  feated  in  thei, 
places,  the  conftable  of  the  Tozx-er  (hall  be  demanded  t( 
bring  his  ptifoner  to  the  court,  who  (lull  be  conduaei 
by  him  to  the  bar,  and  then  the  faid  High  Steward  (hal 
(hew  to  the  prifuner  the  caufe  for  which  the  Kin^  ha 
a(rembled  there  the  lords  and  him,  and  command  him  t( 
anfwer  without  any  dread,  and  thereupon  fhall  caufe  thi 
clerk  of  the  crown  to  read  the  indidment  to  him,  an. 
to  demand  of  him  if  he  be  guilty  or  nor,  to  which,  af 
ter  he  has  anfwered  Not  guilty,  the  clerk  (hall  demam 
further  of  him,  how  he  will  be  tried  i"  To  which  he  ma 
fay,  by  God  and  his  peers;  and  immediately  upon  thl 
the  ferjeants  and  King's  attorney  (hall  give  evidenc 
againft  him  ;  to  which,  when  the  prifoner  has  anfwerec 
the  faid  conftable  (hail  be  commanded  to  retire  with  th 
faid  prifoner  from  the  bar  to  fome  place  for  the  time  th< 
the  lords  fecrctly  fhall  take  in  tie  fad  court  together 
and  thereupon  the  lords  (liall  tife  from  their  places,  an 
confult  together,  and  that  which  they  do  they  do  upo 
their  honour  without  any  oath  to  be  adminiftred  to  them 
and  when  all  of  them,  or  the  greater  part  of  them  ai 
agreed  they  (hall  return  to  their  places,  and  feat  then 
felves  ;  and  then  the  High  Steward  (hall  demand  of  tl 
youngtll  lord  by  himfelf.  If  he  who  is  arraigned  be  gui! 
or  not  ?  and  fo  of  him  who  is  next  to  the  youngeft,  at 
fo  of  the  reft  feriatim^  till  he  has  perufed  all  ;  and  ea( 
of  the  lords  (hall  anfwer  by  himfelf;  and  then  the  fa 
Steward  (hall  fend  for  the  faid  prifoner,  who  (hall 
brought  back  to  the  bar,  to  whom  the  faid  Steward  (h: 
rehearfe  the  verdidl,  and  give  judgment  according! 
Siaunf.  PI.  C.  152.  lil>.  3.  cap.  j.  See  16 Fin.  Mr.  t 
Peer. 

PCCrefS.  A  dignity  may  be  obtained  by  marriag 
As,  if  a  duke,  marquis,  earl,  i^c.  marries,  the  w 
(hall  be  noble  for  her  life.  Co.  Lit.  16.  b.  And  if 
woman  marries  a  duke,  who  dies,  and  afterwards  ( 
marries  a  baron  ;  yet  (he  continues  a  dutchefs.  Co.  L 
16.  b.  2  InJl.  50.  If  a  duke,  earl,  is'c.  who  has  t 
dignity  in  fee,  has  not  a  fon,  but  feveral  daughters;  I 
King  may  confer  the  dignity  on  him  who  marries  any, 
the  daughters,  as  he  pleafes.  12  Co.  11  j.  But  if  a  \^ 
man,  noble  by  marriage,  afterwards  takes  a  hufband  U 
der  the  degree  of  nobility,  (he  (hall  lofe  her  nobility. 
Lit.  16.  b.  2  Inji.  50.  Dyer  79.  b.  Ow.  81.  Otlw 
wife  if  a  woman,  noble  by  defcent,  takes  a  hufband  |i 
noble.  Co.  Lit.  16.  b.  2  In^.  50.  per  Brook,  Ow.  \ 
Or  if  a  Queen  Dowager  takes  a  hufband,  noble  or  j 
noble  :  For  (he  by  her  fubfequent  marriage  (liall  not  ' 
her  dignity,  2  Inji.  50.  Yet  if  a  woman,  noble  . 
defcent,  marries  to  an  inferior  degree  of  nobility,  as, 
the  daughter  of  a  duke  marries  a  baron,  (he  (hall  hi« 
precedence  only  as  a  baronefs.     Oiv.  82. 

pciiiE  fo?t  J  Dure,  fee  i^mxz  fo^t  gt  mtm  „ 

^etfa,  A  pound  weight ;  it  was  anciently  ufed  "fl 
pondus.      Cowell,  edit.    1727. 

|9£la,  A  peel,  a  pile,  a  fort.  The  citadel  or  cad 
in  the  Ijle  of  Man,  was  by  this  name  granted  to  £ 
"John  Stanley.      Pat.  7  H.  4.   m.  18. 

Pdfc  and  50cIftC,  (Pelfra)  In  time  of  war  the  Ea 
Marfhal  is  to  have  of  all  preys  and  booties,  all  the  geW 
beafts,  except  (heep,  hogs  and  goats;  which  is  called, 
fre.      Cowell,  edit.    1727. 

jpicUage.  {Rot.  Pari.  11  H.  4)  Thecuflom  or  du 
paid  for  fkins,   pelts  or  leather. 

^pclluta,  A  pilth,  Tunica  vel  indumentum  pelliceun' 
hinc  fuperpelliceum,  a  fur-pilch,   or  fur- pi  ice.     Spelman 

59£lUpartHS,    (Pat.  IS  Edw.  3.  pag.  2.    m.  45) 
leatherfeller  or  fkinner. 

Pcllota,  (Fr.  Peloie)  The  ball  of  the  foot.  See  C 
Inji.  par.  4.  fol.  308. 

Ipdt^tDOOl,  Is  the  -wool  pulled  ofF  the  (kin,  or  pelt  ' 
dead  (h»ep.     8  H.  6.  cap.  22. 
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j  |Dcml)?OhC  College  in  Oxford,  The  mafler  intitled 
|o  a  prebend  in  the  ciiurch  of  Gloucefter,  12  Ann.  il.  2. 
]:.  6.  ka.  7. 

.?3en,  Signifies  an  high  mountain,  as  Mr.  Camden  lells 
js  111  his  Britannia.  It  was  (o  called  by  the  Britains  ; 
ind  not  only  by  them,  but  by  the  old  Gau/s :  fVom 
Afhence  thofe  high  hills  which  divide  France  iiom  Italy, 
are  called  yfppennines.  Cowell,  edit.  1727. 
i  pcilcll  iflUlS,  Are  of  three  kinds,  viz.  Poena  pecunia- 
■\a  pcena  corporalis,  ini\  pcena  cxilii.  Cro.  JdC.415.  And 
benal  ftatutes  have  been  made  upon  many  and  various  oc- 
Tifions,  to  punifli  and  deter  offenders;  and  they  ought 
o  be  conftrued  dri£t!y,  and  not  to  be  extended  by  equi- 
V  but  the  words  of  them  may  be  interpreted  benefi- 
cially, according  to  the  intent  of  the  legiflators.  I  /«/?. 
y,  268.  where  a  thing  is  prohibited  by  ftatute  under  a 
iienalty,  if  the  penalty,  or  part  ot  it  be  not  given  to  him 
|»ho  will  fue  for  the  fame;  ic  goes  and  belongs  to  the 
iCing.  R'^J^-  Entr.  433.  2  Hawk.  265.  But  the  King 
aniiot  grant  to  any  perfon,  any  penalty  or  forfeiture, 
5'r,  due  by  any  ftatute,  before  judgment  thereupon  had  ; 
hou-h  after  plea  pleaded,  juftices  of  aflife,  i^c.  having 
lower  to  hear  and  determme  cfFences  done  againft  any 
lenal  ftatute,  may  compound  the  penalties  with  the  de- 
endanr,  by  virtue  of  tl;e  King's  warrant  or  privy  feal. 
.tat.  21  'Jac.  I.  c.  3.  There  are  penalties  ordained  by 
sveral  penal  ails  of  parliament,  to  be  recovered  in  any 
lourt  of  record  ;  but  this  is  to  be  undcrftood  only  of  the 
loufts  at  JVejimirijhr,  and  not  of  the  courts  of  record  of 
inferior  corporations.     Jenk.  Cent.  228.     See  ScatUtCS. 

SSenalCp  of  bOUli.6,  ^c  If  a  man  brings  an  aiSion 
f  debt  upon  a  bond  for  performance  of  covenants,  the 
iaintiffftjall  recover  the  whole  penalty  of  his  bond  ;  be- 
aufe  in  debt,  the  judgment  muft  be  according  to  the  de- 
land,  and  the  demand  is  to  be  for  the  whole  penalty  ;  but 
pon  the  defendant's  bringing  a  bill  in  equity,  and  pray- 
ig  an  injundion  to  the  fuit  at  Common  law,  the  court 
f  equity  ufually  grants  it  till  the  hearing  of  the  caufe  ; 
nd  upon  hearing  of  the  caufe,  they  will  continue  the 
ijundlion  farther,  and  order  a  trial  at  law  on  a  quantum 
amnificatus,  for  the  jury  to  find  what  damages  the  plain- 
S  received  by  reafon  of  the  breach  of  covenants,  i^c. 
ind  they  farther  order,  that  after  fuch  verdidl  given  at 
le  Common  law,  both  parties  {hall  refort  back  for  the 
ecree  of  that  court :  So  that  here  muft  be  feveral  aftions 
nd  fuiss  at  law  and  in  equity  ;  whereas  a  bare  adlion  of 
ovenant,  without  fuing  for  the  penalty  of  the  bond, 
ffill  make  an  end  of  the  bufinefs  in  lefs  time,  and  for  a 
fjuch  lefs  charge.  2  Lill.  Ahr.  288,  289.  A  perfon 
leing  intitled  to  the  penalty  by  law,  a  court  of  equity 
/ill  not  relieve  againft  it,  without  paying  principal,  inteieft 
ind  cofts  ;  and  where  a  penalty  is  recovered  at  law  and 
jaid,  Chancery  may  decree  the  party  to  refund  all,  ex- 
:ept  the  principal' and  intereft,  fcff.  Chan.  Rep.  i^y] . 
This  court  will  not  generally  carry  the  debt,  beyond  the 
jenalty  of  a  bond  :  Yet  where  a  plaintiff  came  to  be  re- 
ieved  againft  fuch  penalty,  though  it  was  decreed,  it  was 
bn  the  payment  of  the  principal  money,  intereft  and  cofts  ; 
and  notwithftanding  they  exceeded  the  penalty,  this  was 
affirmed,  i  /-^^rn.  350.  Abr.Caf.  Eq.  ()2.  See  16  Fin. 
Ahr.  tit.   Penalty. 

IDcnance,  Is  an  ecclefiaftical  punifliment,  ufed  in  the 
difcipline  of  the  church,  which  doth  affeft  the  body  of 
the  penitent  ;  by  which  he  is  obliged  to  give  a  publick 
fatisfaflion  to  the  church,  for  the  fcandal  he  hath  given 
by  his  evil  example.  So  in  the  primitive  times,  they 
were  to  give  teftimonies  of  their  reformation,  before  they 
were  re-admitted  to  partake  of  the  myfteries  of  the 
church.  In  the  cafe  of  inceft,  or  incontinency,  the  fin- 
ner  is  ufually  injoined  to  do  a  publick  penance  in  the  ca- 
thedral, or  parifli  church,  or  publick  market,  bareleg- 
ged and  bareheaded  in  a  white  flieet,  and  to  make  an 
open  confcffion  of  his  crime  in  a  prefcribed  form  of 
words;  which  is  augmented  or  moderated  according  to 
the  quality  of  the  fault,  and  the  difcretion  of  the  judge. 
So  in  fmaller  faults  and  fcandals,  a  publick  fatisfadlion 
or  penance,  as  tlie  judge  (hall  decree,  is  to  be  made  be- 
fore the  minifter,  churchwardens,  or  feme  of  the  pa- 
ri&ioners,  refjject  being  had  to  the  quality  of  the  offence, 
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and  circumftances  of  the  fa£t ;  as  in  the  cafe  of  defama- 
tion, or  laying  violent  hands  on  a  minifter,  or  the  like. 
God.  Append.  18.     See  J3joljil)ition. 

ipEnanrC,  At  Common  law,  where  a  perfon  ftands 
mute,  fee  faille  fo^t  ^  nurf, 

PcncrnrilIJ5,  A  penon,  or  enfign-bearer.  Coivell, 
edit.   1727. 

Pcnnvvpoflf.    See  poff. 

^CUUJ;toCtgIjt.  As  every  pound  contained  twelve 
ounces,  esch  ounce  was  formerly  divided  into  twenty  parts, 
called  penny-weights ;  and  though  the  penny-weight  be  al- 
tered, yet  the  denomination  ftill  continues.  Every 
penny- weight  is  fub-divided  into  twenty-four  grains, 
Cowell,  edit.    1727. 

Pciion,  (mentioned  in  fiat.  11  Ric.  cap.  I.)  Is  a 
ftandard,  banner  or  enfign,  carried  in  war,  Cowell,  ed. 
1727. 

Penfa  faltS,  Cafei,  tsft.  A  wey  of  fait,  or  cheefe, 
containing  256  pounds.     Cowell,  edit.   1727. 

Pcnfatn,  Ad penfam.  The  ancient  way  of  paying  in- 
to the  Exchequer  as  much  money  for  a  pound  fterling, 
as  weighed  twelve  ounces  Troy.  Payment  of  a  pound  de 
numero,  imported  juft  twenty  ftiillings  ;  od fcalam  twenty 
ftiillings  and  fix-pence;  and  od  penfam,  imported  the  full 
weiehtof  twelveounces.   Szc  Lowndtn's  Effayon  Coin,  p.  4. 

|0enGoU  (Fr.  Penfion)  An  allowance  made  to  any  one 
without  <in  equivalent.  Johnf.  And  to  receive  penfion 
from  a  foreign  prince  or  ftate,  witho-.it  leave  of  our 
King,  has  been  held  to  be  criminal,  becaufe  it  may  in- 
cline a  man  to  prefer  the  intereft  of  fuch  foreign  prince 
to  that  of  his  own  country,  i  Haw.  P.  C.  58,  Six- 
pence in  the  pound  to  be  deducted  of  all  falaries,  7  Geo. 
Jl.  I.  c.  27.  feB.  19.  12  Geo.  I.  c.  2.  What  penfions 
are  chargeable  with  the  land-tax,  and  what  exempt,  30 
Geo.  2.  c.  3.  fea.  3,    94,    95,  96,  97,     See  '^Z.xMza^ 

ment. 

I^CnGonSf  of  ti)Utcl)(?Si,  Are  certain  fums  of  money 
paid  to  clergymen  in  lieu  of  tithes.  And  fome  churches 
have  fettled  on  them  annuities,  penfions,  i^c.  payable  by 
other  churches ;  which  penfions  are  due  by  virtue  of 
fome  decree  made  by  an  ecclefiaftical  judge  upon  a  con- 
troverfy  for  tithes,  by  which  the  tithes  have  been  de- 
creed to  be  enjoyed  by  one,  and  a  penfion  inftead  there- 
of to  be  paid  to  another ;  or  they  have  arifen  by  virtue 
of  a  deed  made  by  the  confent  of  the  parfon,  patroii  and 
ordinary ;  and  if  fuch  penfion  hath  been  ufually  paid  for 
twenty  years,  then  it  may  be  claimed  by  prefcription, 
and  be  recovered  in  the  fpiritual  court ;  or  a  parfon  may 
profccute  his  fuit  for  a  penfion  by  prefcription,  either  in 
that  court  or  at  Common  law,  by  a  writ  of  annuity  j 
but  if  he  takes  his  remedy  at  law,  he  ftiall  never  after- 
wards fue  in  the  fpiritual  court :  If  the  prefcription  be 
decreed,  that  muft  be  tried  by  the  Common  law.  /. 
N.  B.  51.  Hardr.  230.  Ventr.  120.  A  fpiritual  per- 
fon may  fue  in  the  fpiritual  court,  for  a  penfion  origi- 
nally granted  and  confirmed  by  the  ordinary  ;  but  where 
it  is  granted  by  a  temporal  perfon  to  a  clerk,  he  cannot; 
as  if  one  grant  an  annuity  to  a  parfon,  he  muft  fue  for  it 
in    the   temporal   courts.     Cro.  Eliz.  675.     See  dSciIe^ 

CaCiral  cottrt0. 
penfion  of  tlje  inns  of  roucts.  That  which  in  the 

two  Temples  is  called  a  parliament,  and  in  Lincoln's  Inn  a 
council,  is  in  Gray's  Inn  termed  a  penfion  ;  that  is,  an  af- 
fembly  of  the  members  of  the  fociety,  to  confult  of  the 
affairs  of  the  houfe.  And  in  the  inns  of  court,  penfions 
are  certain  annual  payments  of  each  member  to  the 
houfe.     Cowell,  edit.   1727. 

Peufi'onerS,  {Penfonarii,')  Are  a  band  of  gentlemen 
fo  called,  that  attend  as  a  guard  upon  the  King's  per- 
fon :  They  were  inftituted  anno  1539,  and  have  an  al- 
lowance of  fifty  pounds  a  year,  to  maintain  themfelves 
and  two  horfes  for  the  King's  fervice.  See  Stow's  Annals 
973- 

Penfion^to^lt.  When  a  peiifion-writ  is  once  iflLed, 
none  fued  thereby  in  any  inns  of  court,  (hall  be  dif- 
chaiged  or  permitted  to  come  into  commons,  rill  all  du- 
ties be  paid.  Order  in  Gray's  Inn,  wherein  it  feem  to 
be  a  peremptory  order  againft  fuch  of  the  lociety  as  are 
in  airear  lo\  penfions  and  other  dutiei.    Cowell,  edit.  1727. 

pcntecottal?. 
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PCntetOttaI$,  {Pentccejlalia,)  Were  certain  pious 
oblations  made  at  the  feaft  of  PenlecoJI,  by  parifbioners  to 
their  parifti-prieft,  and  fomstimes  by  inferior  cliurches  or 
pariflies,  to  the  principal  motiier  church.  Which  obla- 
tions were  alfo  called  JVhitfon  farthings,  and  were  divi- 
ded into  four  parts,  one  to  tlie  pari(h-prie(l,  a  (econd  to 
the  poor,  a  third  for  repair  of  the  church,  and  a  fourth 
to  the  biftiop.  Stephens  of  Procurations  and  Pentecojials. 
See  Rennet's  Glojfary  in  PentecoJJalia. 

peup  (Saxon  Penig.)  Was  our  ancient  current  filver. 
2  Inji.  fd.  575.  The  Saxons  had  no  other  fort  of  filver 
coin.  It  was  equal  in  weight  to  our  three-pence  :  Five 
cf  thofe  penies  made  one  fhiUing  Saxon,  and  thirty  penies 
made  a  mark,  which  they  called  mancufe,  and  weighed 
as  much  as  three  of  our  half-crowns.  The  EngUJh  peny 
called  fterling,  is  round,  without  clipping,  and  weighs 
32  grana  frtmenti  in  medio  fplca:  ;  twenty  pence  make 
an  ounce,  and  twelve  ounces  make  a  pound.  Stat.  Ediv. 
I.  It  was  made  with  a  crofs  in  the  middle,  and  broke 
into  half- pence  and  farthin!xs.      Cozvell,  edit.  1727. 

^cnp^^tocigljt.    See  ^cuttiv1tU£iai)t. 

pepper.     See  a>ptfCS. 

^ECamljUlattOU  of  tlje  fO^Ctt,  (Perambulatio  fore/a,) 
Is  the  lurveying  or  walking  about  the  foreft,  or  the  limits 
of  it,  by  juftices,  or  other  officers  thereto  appointed,  to 
fet  down  the  metes  and  bounds  thereof,  and  what  is 
within  the  foreft,  and  what  without.  ly  Car.  i.  cap.  16. 
20  Car.  2.  tap.  3.  4  InJ}.  fol.  30.  See  16  Vin.  Ahr. 
306.     See  puClteU. 

PCCambulattOne  factcntia,  Is  a  writ  that  is  fued  out 
by  two  or  more  lords  of  manors  lying  near  one  another, 
and  confenting  to  have  their  bounds  feverally  known. 
It  is  direfled  to  the  (herifF,  commanding  him  to  make 
perambulation.,  and  to  fet  down  their  certain  limits.  F. 
N.  §.  fol.  133.  See  iSattCUabtltllUS  DiDtGS,  and  Reg. 
Orig.  fol.  157. 

Pcl'Ca,  for  Pertica,  A  perch,  Et  mam  acram  pratt 
per  majorem  percam.     Monojilc.  torn.  2.  pag.  87. 

PecraptUta,  A  weir,  or  place  in  a  river  made  up 
with  banks,  damms,  t^c.  for  the  better  convenience  of 
preferving  and  taking  of  firti :  of  which  kind  there  were 
feveral  artificially  contrived  in  moft  waters  and  ftreams. 
Cowell,  edit.  1727. 

Pcrclj,  (Pertica,)  Is  ufed  with  us  for  a  rod  or  pole  of 
fixteen  foot  and  a  half  in  length  ;  whereof  forty  in  length, 
and  four  in  breadth  make  an  acre  of  ground.  Cromp. 
Jur.  fol.  22  2.  Yet  by  cuftom  of  the  country  it  may  be 
longer,  as  he  there  faith  ;  and  feveral  counties  differ 
herein,  for  in  Staffordjhire  it  is  twenty-four  foot,  in  the 
foreft  o^  Sherwood  twenty-five.  In  Herefordjhire  a  perch 
of  walling  IS  fixteen  foot  and  a  half:  A  perch  of  ditching 
twenty-one  foot:  In  the  foreft  of  Cank  twenty-five  :  In 
the  foreft  of  Clarendon  twenty,  (.^c.     Cowell,  edit.  1727. 

pet  ciii  et  poft.    See  entrp. 

PerDingS,  (Mentioned  in  Leg.  H.  i.  cap.  29.)  Sig- 
nifies the  dregs  of  the  people,  viz.  men  of  no  fubftance. 

PemouatiO  UtIagartaC,  is  a  pardon  for  him,  who  for 
contempt  in  not  coming  to  the  King's  court,  is  outlawed, 
and  afterwards  of  his  own  accord  yieldeth  himfelf  to 
prifon.  Reg.  Judicial,  fol-  28.  Leg.  Edw.  Confeff.  cap. 
iSJS'ig. 

Peremptojp,  (Peremptorius,  from  the  verb  perimere, 
to  cut  off,)  Joined  with  u  fubftantive,  as  aflion  or  excep- 
tion, fignifies  a  final  and  determinate  aft,  without  hope 
of  renewing  or  altering.  So  Fitzherbert  calleth  a  pe- 
remptory aaion.  Nat.  Brev.  fol.  35,  38,  104,  108,  and 
mnfuit  peremptory.  Idem,  fol.  5.  11.  A  peremptory  ex- 
ception. Braaon,  lib.  4.  cap.  20.  Smith  de  Rep.  Anglor. 
lib.  2.  cap.  13.  calleth  that  a  peremptory  exception,  which 
makes  the  ftate  and  ifiue  in  a  caufe.    Cowell,  edit.  1727. 

If  a  defendant  in  an  aftion,  tender  an  ifTue  in  abate- 
ment of  the  plaintiff's  writ,  and  the  plaintiff  demurs  upon 
the  iffue,  if  on  arguing  the  demurrer  the  iffue  is  over- 
ruled as  not  good;  the  court  will  give  the  defendant  a 
day  over  to  anfwer  peremptorily,  viz.  to  plead  a  plea  to 
the  merits  of  the  caufe;  the  former  plea  which  was  over- 
ruled, being  only  in  abatement  of  the  writ :  But  it  is 
otherwife  where  fuch  an  ifTue  and  demurrer  is  in  bar  of 
the  action  j'for  there  the  merits  of  the  caufe  are  put  upon 
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it,  Trin.  2^  Car.  j.  B.  R.  2  Lill.  Abr.  I  go.  A  pe- 
remptory day  is  when  a  bufinefs  is  by  a  rule  of  court  t( 
be  fpoke  to  at  a  precife  day  ;  but  if  it  cannot  be  fpoker 
unto  then,  by  reafon  of  other  bufinefs,  the  court  at  thi 
prayer  of  the  party  concerned  will  difpenfe  with  the  no 
fpeakinz  to  it  at  that  time,  and  give  a  farther  day  withou 
prejudice  to  him  ;  and  this  is  called  the  putting  off  of ; 
peremptory,  and  is  ufed  to  be  moved  for  by  counfel  at  the 
rifing  of  the  court,  when  it  is  granted  of  courfe.  2  Lill 
ibid. 

PettnllC  Isalcre,  Is  a  term  in  the  Ecckfiajlical  lew 
and  fignifies  a  difpenfation  granted  to  a  clerk,  that  beinf 
defeiflive  in  his  capacity  for  a  benefice,  or  other  ecclefiaftica 
funflion,  is  de  fa£lo  admitted  to  it;  and  it  hath  the  ap 
pellation  from  the  words,  which  make  the  faculty  as  ef 
fedlual  to  the  party  difpenfcd  with,  as  if  he  had  beei 
adlually  capable  of  the  thing,  for  which  he  is  difpenfei 
i  with  at  the  time  of  his  admffion.  25  H.  8.  cap.  21.  i 
[  is  called  a  writ. 

PcnnHiruUC,  To  ftay,  remain,  or  abide  in  a  place 
I  Patrt  qui  tunc  Londiniis  perindinavit  nuntios  dirigm 
j  Matt.  Weftm.  anno  1016.     Fortefcue,  cap.  36. 

PetipljjaliS,  Circumlocution  ;  ufe  of  many  words  t 

,  exprefs  the  fenfe  of  one.     'Johnf.     No  periphrafis,  or  cit 

;  cumlocution   will    fupply  words  of  art,  which    the  lai 

I  hath  appropriated  for  the  defcription  of  offences  in  indifl 

;  ments  :  And  not  any  periphrafis.  intendment  or  concli 

fion  (hall   make  good    an   indidment,    which  doth  m 

bring  the  fadl  within  all  the  material  words  of  a  ftatute 

unlefs  the  ftatute  be  recited,  t^c.     Cro.  Eliz.  535,  741 

2  Hawk.  P.  C.  224,  249. 

Perjtirp  aim  fubO^Uation.  Perjury,  (Perjuriu 
eji  mendacium  cum  juramento  firmattim,)  Is  a  crime  con 
mitted,  when  a  lawful  oath  is  adminiftred  by  any  that  ha 
authority  to  any  perfon  in  any  judicial  proceeding,  wl 
fwears  abfolutely  and  falfely  in  a  matter  material  to  tl 
iffue,  or  caufe  in  queftion,  by  their  own  aft,  or  by  tl 
fubornation  of  others.  And  if  a  man  call  me  perjur 
man,  I  may  have  my  aftion  upon  the  cafe,  but  it  mi 
be  intended  contrary  to  my  oath  in  a  judicial  proceedin; 
But  for  calling  me  a  forfworn  man,  no  aftion  lies  ;  b 
caufe  the  forfwearing  may  be  extra  judicial.     Coke's  In 

3  part.  fol.  1 63. 

Perjury  by  the  Common  law  is  defined  a  wilful  fa! 
oath  by  one  who,  being  lawfully  required  to  depofe  t: 
truth  in  any  proceeding  in  a  court  of  juftice,  fwears  a 
folutely  in  a  matter  of  fome  confequence  to  the  point 
queftion,  whether  he  be  believed  or  not.  2  Hawk,  j 
C.  272. 

Subornation  of  perjury  by  the  Common  law  is  an  0 
fence  in  procuring  a  man  to  take  a  falfe  oath  amountir 
to  perjury,  who  aftually  takes  fuch  oath  ;  but  it  feemei 
clear,  that  if  the  perfon,  incited  to  take  fuch  an  oati 
do  not  aftually  take  it,  the  perfon  by  whom  he  was  : 
incited  is  not  guilty  of  fubornation  ;  yet  it  is  certain,  tbi 
he  is  fo  liable  to  be  punifhed,  not  only  by  fine,  but  all 
by  infamous  corporal  punifhment.  i  Rol.  Abr.  41,  5; 
Yelv.  72.  Cro.  Jac.  158.  2  Keb.  399,  3  Mod.  12: 
I  Hawk.  P.  a.  177. 

1.  IVhat  is  perjury  by  the  Common  law,  and  how  n 
Jlrained  and  punijhed. 

2.  How  rejlrained  and  punijhtd  by  JlatuU. 

I,  What  is  perjury  by  the  Common  law,  and  how  ri 
Jlrained  and  punijhed. 

ift,  It  is  neceffary  to  conftitute  the  offence  perjurj 
that  the  falfe  oath  be  taken  wilfully,  viz.  with  fome  dt 
gree  of  deliberation,  and  not  merely  owing  to  furpize  c 
inadvertency,  or  a  miftake  of  the  true  ftate  of  the  quel 
tion,     5  Mod.  350. 

2dly,  The  oath  muft  be  taken  either  in  a  judicial  pre 
ceeding,  or  in  fome  other  publJck  proceeding  of  the  lik 
nature,  wherein  the  King's  honour  or  intereft  are  cor 
cerned  ;  or  before  commiffioners  appointed  by  the  King  t 
inquire  of  the  forfeitures  of  his  tenant":,  or  of  defeftiv 
titles  wanting  the  fupply  of  the  King's  patent.^  ;  but 
is  not  material  whether  the  court,  in  which  a  falfe  oat 
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s  taken,  be  a  court  of  record  or  not,  or  whether  it  be 
I  court  of  Common  law,  or  a  court  of  equity,  or  Civil 
aw,  ^c.  or  whether  the  oath  be  taken  m  the  face  of 
:he  court,  or  out  of  it,  before  perfons  authorized  to  exa- 
mine a  matter  depending  in  it ;  as  before  the  (herifF 
on  a  writ  of  inquiry,  i^c.  or  whether  it  be  in  relation 
:o  the  merits  of  a  caufe,  or  in  a  collateral  matter  ;  as 
ivhere  one,  who  offers  himfelf  to  be  bail  for  another, 
fwears  that  his  fubflance  is  greater  than  it  is,  Uc.  but 
neither  a  falfe  oath  in  a  mere  private  matter,  as  in  ma- 
king a  bargain,  (sfc.  nor  the  breach  of  a  promifTory  oath, 
whether  publick  or  private,  are  punifliable  as  perjury. 
I  Haivk.  P.  C.  173.  and  feveral  authorities  there  cited. 

3dly,  The  oath  ought  to  be  taken  before  perfons  law- 
fully authorized  to  adminifler  it ;  for  if  it  be  taken  be- 
fore perfons  atSing  merely  in  a  private  capacity,  or  be- 
fore perfons  pretending  to  a  legal  authority  of  admini- 
ftering  fuch  oath,  but  having  in  truth  no  fuch  authority, 
it  is  not  punifliable  as  perjury  ;  yet  a  falfe  oath  taken  be- 
fore commiffioners,  whofe  commiflion  at  the  time  is  in 
!lri£lnefs  determined  by  the  demife  of  the  King,  is  per- 


il ry ; 


if  taken  before  fuch  time  as  the  commiflioners  had 


notice  of  fuch  demife ;  for  it  would  be  of  the  utmoft  ill 
:onfequence  in  fuch  cafe  to  make  their  proceedings  wholly 
md.     I  Hawk.  P.  C.  173-4. 

4thly,  The  oath  ought  to  be  taken  by  a  perfon  fworn 
:o  depofe  the  truth  ;  and  therefore  a  falfe  verdi(5l  comes 
lot  under  the  notion  of  perjury,  becaufe  the  jurors  fwear 
lot  to  depofe  the  truth,  but  only  to  judge  truly  of  the 
iepofitions  of  others  ;  but  a  man  may  be  as  well  perju- 
edby  an  oath  in  his  own  caufe,  as  In  an  anfwer  in  Chan- 
:ery,  or  in  an  anfwer  to  interrogatories  concerning  a 
lontempt,  or  in  an  affidavit,  (sfc.  as  by  an  oath  taken  by 
lim  as  witnefs  in  another's  caufe.     i  Hawk,  P.  C,  174. 

5thly,  It  is  not  material,  whether  the  thing  fworn  be 
n  itfelf  true  or  falfe,  where  the  perfon  who  fwears  it  in 
ruth  knows  nothing  of  it.      i  Hawk.  P.  C.  175. 

6thly,  The  oath  mufl  be  taken  abfolutely  and  direft- 
y  i  and  therefore  if  a  man  only  fwears  as  he  thinks,  re- 
nembers  or  believes,  he  cannot  be  guilty  of  perjury,  i 
inuk.  P.  C.  175. 

ythly.  The  thing  fworn  ought  to  be  fome  way  mate- 
ial ;  for  if  it  be  wholly  foreign  from  the  purpofe,  or  al- 
ogether  immaterial,  and  neither  any  way  pertinent  to 
he  matter  in  queflion,  nor  tending  to  aggravate  or  ex- 
:nuate  the  damages,  nor  likely  to  induce  the  jury  to 
ive  the  readier  credit  to  the  fubftantial  part  of  the  evi- 
ence,  it  cannot  amount  to  perjury,  becaufe  it  is  wholly 
ile  and  infignificant ;  as  where  a  witnefs  introduces  his 
vidence,  with  an  impertinent  preamble  of  a  fiory  con- 
erning  previous  fafts,  no  way  relating  to  what  is  mate- 
ial,  and  is  guilty  of  a  falfi:y  as  to  fuch  fads  i  but  it 
eems  a  reafonable  opinion,  that  a  witnefs  may  be  guilty 
)f  perjury  in  refpeft  to  a  falfe  oath  concerning  a  mere 
rircumftance,  if  fuch  oath  have  a  plain  tendency  to  cor- 
oborate  the  more  material  part  of  the  evidence  ;  as  if 
n  trefpafs  for  fpoiling  the  plaintiff's  dofe  with  the  de- 
"endant's  fheep,  a  witnefs  fwears  that  he  faw  fuch  a 
number  of  the  defendant's  flieep  in  the  clofe  j  and  being 
ifked  how  he  knew  them  to  be  the  defendant's,  fwears 
that  he  knew  them  by  fuch  a  mark,  which  he  knew  to 
be  the  defendant's,  where  in  truth  the  defendant  never 
ufed  any  fuch  mark,      i  Hawk.  P.  C.  175. 

Sthly,  It  does  not  feem  material,  whether  the  falfe 
oath  were  credited  or  not,  or  whether  the  party,  in 
whofe  prejudice  it  was  taken,  were  in  the  event 
any  ways  damaged  by  it ;  for  the  profecution  is  not 
grounded  on  the  damage  to  the  party,  but  on  the  abufe 
of  publick  juflice.     i  Hawk.  P.  C.  i-j-j, 

2.  How  rejlralned  and  puni/hed  by  Jiatute. 

By  the  5  £//z.  c.  g.  it  is  enacled,  "  That  whoever  (hall 
unlawfully  and  corruptly  procure  any  witnefs  or  witnefTes 
by  letters,  rewards,  promifes,  or  by  any  other  finifter  and 
unlawful  labour  or  means  whatfoever,  to  commit  any  wil- 
ful and  corrupt  perjury  in  any  matter  or  caufe  what- 
foever depending  in  fuit  or  variance  by  any  writ,  adion, 
bill,  complaint  or  information  in  any  wife  concerning 
»ny  lands,  tenements  or  hereditaments,  or  goods,  chat- 
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fels,  debts  or  damages  in  any  of  the  King's  courts  of 
Chancery,  IVhitehall  or  elfewhere,  within  any  of  thd 
King's  dominions  of  England  or  ffales,  or  the  marches 
of  the  fame,  where  any  perfon  or  perfons  fliall  have  au- 
thority by  virtue  of  the  King's  commiffion,  patent  or 
writ,  to  hold  plea  of  land,  or  to  examine,  hear  or  de- 
termine any  title  of  lands,  or  any  matter  or  witneiTes  con- 
cerning the  title,  right  or  interefl  of  any  lands  or  tene- 
ments or  hereditaments,  or  in  any  of  the  King's  courts 
of  record,  or  in  any  leet,  view  of  frank-pledge  or  Jaw, 
ancient  demefne  court,  hundred  court,  court  baron,  or 
in  the  court  or  courts  of  the  JIannary  in  the  counties  of 
Devon  or  Cornwall,  or  fliall  unlawfully  or  corruptly  pro- 
cure or  fuborn  any  witnefs  or  witnefTes,  who  fliall  be 
fworn  to  teftify  in  perpetuam  ret  memoriam,  fliall  for  fuch 
offence,  being  thereof  lawfully  convidled  or  attainted, 
forfeit  the  fum  of  40/.  And  if  any  fuch  offender,  fo 
being  convided  or  attainted,  (hall  not  have  any  goods  or 
chattels,  laiids  or  tenements,  to  the  value  of  40  /.  that 
then  every  fuch  perfon  ftjall  fuffer  imprifonment  by  the 
fpace  of  one  half  year,  without  bail  or  mainprizc,  and 
ftand  upon  the  pillory  the  fpace  of  one  whole  hour  in 
fome  market  town  next  adjoining  to  the  place  where  the 
offence  was  committed,  in  open  market  there,  or  in  the 
market  town  itfelf  where  the  offence  was  committed." 

And  Sec  5.  it  is  farther  enadted,  "  That  no  perfon, 
being  fo  cor.v.cted  or  attainted,  fliall  from  thenceforth  be 
received  as  a  v-itnefs  in  any  court  of  record  in  any  of 
the  King's  dominions  of  England,  JVales  or  the  marches 
of  the  fame,  till  fuch  judgment  againft  him  fliall  be  re- 
vei  fed  by  attaint  or  otherwife,  and  that  upon  everj-  fuch 
reverfal  the  party  grieved  fhall  recover  damages  againft 
the  party  who  did  procure  the  faid  judgment  fo  reverfed 
to  be  firfl:  given." 

And  SeSi.  6.  it  is  farther  enafted,  "  That  if  any  per- 
fon or  perfons  fliall  either  by  the  fubornation,  unlawful 
procurement,  finifter  perfwafion,  or  means  of  any  other 
or  by  their  own  a<S,  confent  or  agreement,  wilfully  and 
coriuptly  commit  any  manner  of  wilful  perjury  by  his  or 
their  depofition  in  any  of  the  courts  before-mentioned,  or 
being  examined  in  perpetuam  rei  memoriam,  that  then 
every  fuch  offender  being  duly  convicled  or  attainted 
(hall  forfeit  20  /.  and  have  imprifonment  by  the  fpace  of 
fix  months,  without  bail  or  mainprize,  and  the  oath  of 
fuch  offender  (hall  ro:  from  thenceforth  be  received  in 
any  court  of  record  in  England  or  JFalei,  until  fuch 
judgment  be  reverfed,  Wt,  on  which  reverfal  the  party 
grieved  (hall  recover  damages  in  the  manner  before- men- 
tioned." 

And  Sea.  7.  it  is  farther  enafled,  "  That  if  fuch  of- 
fender (ball  not  have  goods  or  chattels  to  the  value  of 
20  /.  that  then  fuch  perfon  (hall  be  fee  on  the  pillory  in 
fome  market  place  within  the  (hire,  city  or  borough 
where  the  offence  (hall  be  committed,  by  the  (heriff  orhis 
miniflers,  if  it  (hall  fortune  to  be  without  any  city  or 
town  corporate ;  and  if  it  happen  to  be  within  any  fuch 
city  or  town  corporate,  then  by  the  head  officer  of  fuch 
city,  i^c.  where  he  fliall  have  both  ears  naikd." 

And  Sell.  8.  i^  9.  it  is  farther  enabled,  "  That  one 
moiety  of  the  faid  forfeitures  (hall  be  to  the  King,  and 
the  other  moiety  to  fuch  perfon  as  (hall  be  grieved,  hin- 
dered or  molefted  by  reafon  of  any  of  the  offences  before- 
mentioned,  that  will  fue  for  the  fame,  iSc,  and  that  as 
well  the  judge  and  judges  of  every  fuch  of  tl;e  faid  courts 
where  any  fuch  fuit  (hall  be,  and  whereupon  any  fuch 
perjury  (hall  be  committed,  as  alfo  the  juflices  of  adife 
and  gaol-delivery,  and  juftices  of  peace  at  their  quarter- 
feflions  both  within  the  liberties  and  without,  may  in- 
quire of,  hear  and  determine  all  offences  againfl  the  faid 
aa." 

But  it  is  provided.  Sell.  1 1.  "  That  the  faid  a£l  (hall 
no  way  extend  to  any  fpiritual  or  ecclefiaflical  court,  but 
that  every  fuch  offender,  as  (hall  offend  in  term  as  afore- 
faid,  (hall  be  punifhed  by  fuch  ufual  and  ordinary  laws 
as  are  ufed  in  the  faid  courts." 

Provided  alfo,  Se£i.  13.  "  That  the  faid  ftatute  fliail 
not  reftrain  the  authority  of  any  judge  having  abfolutc 
power  to  puni(h  perjury  before  the  making  theieof,  but 
that  every  fuch  judge  may  proceed  in  the  punilhment  of  all 
offences  punifhable  before  the  making  of  the  fa:d  iiature, 
6  L  \n 
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in  fudi  wife  as  they  might  have  done  and  ufed  to  do  to 
all  purpofes,  fo  that  they  fet  not  on  the  off»rider  lefs  pu- 
nifhment  than  is  contained  in  the  faid  zQ." 

In  the  conftrudion  of  this  rtatute  the  following  opi- 
nions have  been  holden  : 

That  every  indiflment  or  aflion  on  this  ftatute  muft 
exaflly  purfue  the  words  of  it ;  and  therefore  if  it  al- 
lege, that  llie  defendant  depofed  fuch  a  matter  falfo  y 
deceptive,  or  falfo  £5"  corrupte,  or  falfo  Js'  voluntarie, 
without  faying,  voluntarie  (sf  corrupte,  it  is  not  good, 
though  it  concluded,  that  Jic  voluntarium  Uf  corruptum 
commi/tt  perjririiim  centra  formam  flatuti,  ^c.  Alfo  it  is 
faid  to  be  neceflary  exprefsly  to  (hew,  that  the  defendant 
was  fworn  ;  and  that  it  is  not  fufKcient  to  fay,  that  taSio 
per  fe  Jacro  evangelio  depofuit.  Cro.  Eliz.  147.  Hetl. 
12.  Savil  43.  2  Leon.  211.  i  Show,  198.  Cro. 
Eliz.  105. 

But  there  is  no  need  to  fliew,  whether  the  party  took 
the  falfe  oath  through  the  fubornation  of  another,  or  of  his 
own  a£t,  tho'  the  words  of  the  ftatute  are,  "  If  perfons 
by  fubornation,  ^c.  or  their  own  aft,  i^c.  (hall  connmit 
v/iiful  perjury  j"  for  there  being  no  medium  between  the 
branches  of  this  diftindlion,  they  feem  to  be  put  in  ex 
abundanti,  iand  to  exprefs  no  more  than  the  law  would 
have  implied,  and  therefore  operate  nothing.      3  Buljl. 

147-         ■  ' 

It  hath  been  adjudged,  that  a  man  cannot  be  guilty  of 
perjury  within  this  ftatute,  in  any  cafe  wherein  he  may 
not  pofTibly  be  guilty  of  fubornation  of  perjury  within  it; 
for  it  is  reafonable  to  give  the  whole  ftatute  the  fame 
conftruftion  ;  neither  can  it  be  well  intended,  that  the 
makers  of  the  ftatute  meant  to  extend  its  purview  farther 
as  to  perjury,  which  they  feem  to  efteem  the  lefTer  crime, 
than  to  fubornation  of  perjury,  which  they  feem  to  efteem 
the  greater;  and  therefore  fince  the  claufe  concerning 
fubornation  of  perjury  mentioning  only  matters  depending 
by  writ,  bill,  plaint  or  information,  concerning  heredi- 
taments, good',  debts  or  damages,  (^c,  extends  not  to 
perjury  on  an  indidlment  or  criminal  information ;  the 
claufe  concerning  perjury,  tho'  penned  in  more  general 
■words,  hath  been  adjudged  to  come  under  the  like  re- 
ftridion  :  Alfo  fince  the  claufe  concerning  fubornation  of 
perjury  relates  only  to  perjury  by  witnefles,  that  con- 
cerning perjury  fliall  extend  only  to  the  like  perjury  ;  and 
therefore  not  to  perjury  in  an  anfwer  in  Chancery ;  or  in 
fwearing  the  peace  againft  a  man  ;  or  in  any  prefentment 
by  a  homager  in  a  court  baron  ;  or  in  a  wager  of  law, 
or  in  fwearing  before  commiflioners  of  inquiry  of  the 
the  King's  title  to  lands;  and  by  the  opinions  of  fome,  a 
falfe  affidavit  againft  a  man  in  a  court  of  juftice  is  not 
within  the  ftatute;  but  if  fuch  affidavit  be  by  a  third 
perfon,  and  relate  to  a  caufe  depending  in  fuit  before  the 
court,  and  either  of  the  parties  in  variance  be  grieved, 
hindered  or  molefted,  in  refpeft  of  fuch  caufe,  by  reafon 
of  the  perjury,  it  may  ftrongly  be  argued  that  it  is  within 
the  purview  of  the  ftatute;  alfo  it  feems  the  better  opi- 
nion, that  a  falfe  oath  before  the  (heriff  on  a  writ  of 
inquiry  of  damages  is  within  the  ftatute.  5  Co,  99.  Cro. 
Jac,  iio.  ^InJI.it^.  2  Leon.  101.  I'elv.  120.  Cro. 
Eliz.  148.      2  Roll.  Abr.  77. 

It  hath  been  collefted  from  the  claufe  which  gives  an 
aftion  to  the  party  grieved,  that  no  falfe  oath  is  within 
the  ftatute,  which  doth  not  give  fome  perfon  a  juft  caufe 
of  complaint;  and  therefore,  that  if  the  thing  fworn  be 
true,  tho'  it  be  not  known  by  him  that  fwears  it  to  be 
fo,  the  oath  is  not  within  the  ftatute,  becaufe  it  gives  no 
juft  caufe  of  complaint  to  the  other  party,  who  would 
take  advantage  of  another's  want  of  evidence  to  prove  the 
truth  ;  alfo  from  the  fame  ground  no  falfe  oath  can  be 
within  the  ftatute,  unlefs  the  party  againft  whom  it  was 
fworn  fuffered  fome  difadvantage  by  it;  and  therefore  in 
every  ptofccution  on  the  ftatute,  you  muft  fet  forth  the 
record  wherein  you  fuppofe  the  perjury  to  have  been  com- 
mitted, and  muft  prove  at  the  trial,  that  there  is  fuch  a 
record,  either  by  adtually  producing  it,  or  an  attefted 
copy  ;  alfo  in  the  pleadings  you  muft  not  only  fet  forth 
the  point  wherein  the  falfe  oath  v/as  taken,  but  muft  alfo 
/hew  how  it  conduced  to  the  proof  or  difproof  of  the 
matter  in  queftion ;  and  if  an  aflign  on  the  ftatute  be 
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brought  by  more  than  one,  you  muft  (hew  how  the  per- 
jury was  prejudicial  to  each  of  the  plaintiffs;  but  it  feems 
that  a  perjury,  which  tends  only  to  aggravate  or  extenuate 


the  damage?,  is  as  much  within  the  ftatute  as  a 


perjury 


that  goes  direflly  to  the  point  in  iflue;  and  a  perjury 
in  a  caufe  wherein  an  erroneous  judgment  is  given,  is  a' 
good  ground  of  profecution  upon  the  ftatute  till  the  judg- 
ment  be  reverfed.      i  Hawk.  P.C.  i8r. 

If  perjury  be  committed,  that  is  within  this  fiatute, 
but  concludes  not  contra  formam  Jlatuti ;  yet  it  is  a  good 
indiflment  at  Common  law,  but  not  to  bring  him  within 
the  corporal  punifhment  of  the  ftatute.     2  HaU'i  llR 

P.C.  191-2.  •^■- 

By  the  flat.  2  Geo.  2.  c.  25.  /  2.  The  more  effiftttally 
to  deter  perfons  from  committing  wilful  and  corrupt  |ier-' 
jury,  or  fubornation  of  perjury,  it  is  enafted,  *'  Thit 
befides  the  punifliment  already  to  be  inflifled  by  law  for 
fo  great  crimes,  it  (hall  and  may  be  lawful  for  the  court 
or  judge  before  whom  any  perfon  fliall  be  convidled  of 
wilful  and  corrupt  perjury,  or  fubornation  of  perjury, 
according  to  ftie  laws  now  in  being,  to  order  fuch  perfon 
to  be  fent  to  fome  houfe  of  corre£lion  within  the  fame 
county,  for  a  time  not  exceeding  feven  years,  there  to  be 
kept  to  hard  labour  during  all  the  faid  time,  or  otherwife 
to  be  tranfported  to  fome  of  his  Majefty's  plantations  be- 
yond the  feas,  for  a  term  not  exceeding  feven  year?,  as 
the  court  fliall  think  proper ;  and  therefore  judgment  fliall' 
be  given,  that  the  perfon  convicted  fliall  be  committed 
or  tranfported  accordingly,  over  and  bcfide  fuch  puni(h« 
ment  as  fliall  be  adjudged  to  be  ijifiifted  on  fuch  perfon 
agreeable  to  the  laws  now  in  being ;  and  if  tranfportation 
be  direfled,  the  fame  fliall  be  executed  in  fuch  manner 
as  is  or  fliall  be  provided  by  law  for  the  tranfportation  of 
felons ;  and  if  any  perfon  fo  committed  or  tranfported 
fliall  voluntary  efcape  or  break  prifon,  or  return  from 
tranfportation  before  the  expiration  of  the  time  for  which 
he  fliall  be  ordered  to  be  tranfported  as  aforefaid,  fuch  per- 
fon being  lawfully  convided  fliall  fufFer  death  as  a  felon 
without  benefit  of  clergy,  and  fliall  be  tried  for  fuch  fe- 
lony in  the  county  where  he  fo  efcaped,  or  where  h( 
fliall  be  apprehended. 

Stat.  23  Geo.  2.  cap.  11.  feB.  I.  In  every  informatior 
or  iiidi£lment  for  wilful  and  corrupt  perjury,   it  fliall  b«  I 
fufKcient  to  fet  forth  the  fubftance  of  the  offence  chargetl,' 
and  by  what  court,  or  before  whom  the  oath  was  takerl 
(averring  fuch  court  or  perfon  to  have  authority  to  atK] 
minifter  the  fame)  together  with  the  proper  averment  tc 
falfify  the  matter  wherein  the  perjury  is  ailigned,  without 
fetting  forth  the  bill,  anfwer,   information,  indi£tment,J 
decWation,    or  any  part  of  any  record  or  proceedingijl 
and  without  fetting  forth  the  commifTion  or  authority.  dl| 
the  court  or  perfon  before  whom  the  perjury  was  cottt-' 
mitted.  '    > 

Seit.  2.  In  every  information  or  indiftment  for  fuij-ll 
ornation  of  perjury,  or  for  corrupt  bargaining  with  otheril 
to  commit  wilful  and  corrupt  perjury,  i<  fliall  be  fulft-j 
cient  to  fet  forth  the  fubftance  of  the  offence  chargedJ 
without  fetting  forth  the  bill,  anfwer,  information,  \tt\ 
didtment,  declaration,  or  any  part  of  any  record  or  pr(>-| 
ceeding,  and  without  fetting  forth  the  commifTion  or  ati- 
thority  of  the  court  or  perfon  before  whom  the  perjur 
was  committed,  or  agreed  to  be  committed.  [i 

Se£l.  3.  It  fliall  be  lawful  for  any  juftice  of  aflife,  01 
nifi  prius,  or  general  gaol-delivery,  or  of  any  of  the  great 
feffions  of  JVates,  or  of  the  counties  palatine  (fitting  the 
court  or  within  24  hours  after)  to  dired  any  perfon  exa- 
mined as  a  witnefs  before  them,  to  be  profecuted  for 
perjury,  in  cafe  there  appear  a  reafonable  caufe ;  and  tc 
affign  the  party  injured,  or  other  perfon  undertaking  fuel; 
profecution,  counfcl  who  fhall  do  their  duty  without  fee. 
And  every  profecution  fo  direfted  fliall  be  carried  on 
without  payment  of  any  tax,  and  without  payment  ci 
any  fees  in  court,  or  to  any  cfficer  of  the  court.  Anr 
the  clerk  of  affife,  or  his  afTociate  or  prothonotary,  01 
other  ofScer  of  the  court  attending  when  fuch  profecutior 
is  direfted,  fliall  without  fee  give  the  party  iniured,  0; 
other  perfon  undertaking  fuch  profecution,  a  certificati 
of  the  ftme  being  direfted,  with  the  names  of  the  counfe 
afljgned  him;  which  certificate  fliall  be  deemed  fufficien 
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iroof  of  fiich  profcci.'tion  having  been  directed  as  2f()ref<jid. 
'rovided  that  no  fuch  direflion  or  certificate  fliall  be 
;iveii  in  evidence  up.n  any  trial  againfl  any  pejfon  upon 
i  profccution  (o  dirciiled. 

Peijwy  a-ul  Juhornation  excepted  out  of  the  general 
)ardon,    20  Geo.  2.   c.  ^1.  Je/1.  ig,  2  1. 

pcrlUUS,  ^Vas  a  learned  lawyer,  a  fellow  and  bencher 
)f  the  Inner  "Ttm^e,  that  lived  in  the  days  of  Edivai  d  the 
lixtli,  ar.d  Qoc-en  Mary.  He  wrote  a  very  eNCcileiu 
look  upon  duers  parti  of  the  Common  law.  CoivcU, 
■dit.  1727. 

^JcrtlUC,  (from  prrmitto,)  Is  a  p:rn)iflion  or  licence 
or  perfons  to  pafs  with  and  fell  goods,  on  their  having 
laid  the  cuftom  duties  for  the  fame.  It  is  mentioned  in 
{at.  9  G,-a.  2.  c.  35.      See  CullOIllS. 

^rrnuitaticuc  arrijiiiiarotiacus  f  ccclfftac  ciocm 
iiincrar  nun  crrlcfia  t  pincbcnDa,  Is  a  wiit  to  an  or- 

liiiary,  commandu!:;  liini  to  admit  a  clerk  to  a  benefice, 
ipon  exchan;;e  made  with  anotiier,      Rrg.  On'g.  f:l.  307. 

^a  mp  J  jJCi  tout.  A  joint-tenant  i.s^fa'd  to  be 
ieifed  of  tlie  laiid  he  holds  jointly  per  my  (s  per  !:ut,  i.e. 
ie  ij  feifed  by  every  parcel,  and  by  the  whole.  Litt. 
'e£l.  28S.  Totum  tenet  (^  nihil  tenet,  fe.  tctum  co'ijuniiirn 
i  nihil  per  [e  je par alim.      Bratft.   lib.  5.  430. 

^CfUaUCp,  A  taking  or  receiving  tithes  in  pernancy; 
hat  is,  tithes  taken,  or  that  may  be  ta.keii  in  kind. 
^.ivoell.,  edit.  1727. 

PcrUD?  of  pjDfltS,  (from  the  French  prenet<r,  a  taker 
r  receiver)  I^  he  that  takes  or  receives  the  profits,  as 
ernor  of  profits.  1  H.  7.  I.  Pernor  of  prcfits,  and 
^■ejluy  que  nje,  is  all  one.  Co.  Rep.  I.  fol.  123.  Chud'ey'h 
afe.  Sec  21  Ric.  2.  cap.  15.  aiui  Co.  on  Lit.  fol. 
89.  i. 

PCl'parS,  A  part  or  (hare  of  the  inheritance.  See 
leta,  lib.  2.  i-«/>.  54.  par.  19.  viz.  '\L'avqnain  terram  quts 
hi  defcendit  in  pcrpartem  de  hitreditate.  We. 

Pcvpctuitl',  As  it  is  a  legal  word  or  term  of  art,  is 
le  limiting  an  eftate  either  of  inheritance  or  for  years, 
)  as  to  render  it  unalienable  longer  than  for  a  life  or  lives 
1  being  at  the  fame  time,  and  fome  Ihoit  or  reafonable 
me  after.  2  linn's  Rep.  62c.  by  the  Mafter  of  the 
.oil':.   Alich,  1732.  in  cafe  of  5/W(7  V.  Z.'-.-V/;!. 

There  are  two  forts  of  perpetuities,  an  abfolute  one 
id  a  qualified  one.  And  eftates-tail  from  the  time  of 
le  ftatute  ele  dinis,  till  common  recoveries  were  found 
jjt,  were  lookM  upon  as  perpetuities.  12  Mod.  282. 
yafch.  II  //'.  3.  <■.'.  D.  in  C2fe  of  Scattergoid  v.  Edge. 
I  A  perpetuity  is,  where  if  all  that  have  intereft  join, 
i;t  they  cannot  bar  or  pafs  the  eftate.  Cut  if  by  con- 
jrrence  of  all  having  interell  the  efiate-tail  may  be 
arr'd,  it  is  no  perpetuity.  Ch,  Cafes  213.  Muh,  23 
'ar.  2.   U'ofi.krne  v.  Doivncs. 

A  perpetuity  is  a  thing  odious  in  law,  and  deflruf^ive 
0  the  commonwealth;  it  would  put  a  flop  to  the  com- 
lerce,  and  prevent  tlie  circulation  of  the  property  of  the 
.ingdom  ;  per  Lord  North.  Fern.  164.  Pajch.  J683. 
Duke  of  Norfolk  v.  H/Uiard. 

Every  executory  devife  is  a  perpetuity  as  far  as  it  goes, 
.e.  an  cllate  unalienable,  the' all  manki.nd  join  in  the 
onvevancc.  1  Saik.  229.  Trin,  9  //'.  3.  C.  B.  Scattcr- 
ood  V.  Edi;e. 

A.  feifed  in  fee  gives  his  lands  after  his  death  without 
due  male  to  B.  in  tail  male,  until  he  or  they  efFefiually 
;o  about  to  do  any  acts  to  alter  or  difcontinue  this  cflate- 
ail,  and  then  to  C.  and  the  heirs  male  of  his  body,  with 
eveial  remainders  over :  tht  dcvifor  dies  without  ifl'ue ; 
•>.  enters;  C.  dies  leaving  iffue  D.  B.  levies  a  fine; 
5.  enters ;  and  the  queflion  was,  if  the  entry  was  good  ? 
lefolved  per  tot'  cur'.  That  this  was  a  perpetuity  and 
lot  allowable,  being  repugnant  to  law;  for  by  fuch  a 
imitation  an  cflate-tail  cannot  be  determined  and  given 
0  another ;  for  by  the  fine  the  remainder  is  difcontinued 
•nd  devefted  fo  as  D.  cannot  enter  ;  for  it  is  no  limi- 
ation  to  enter  but  after  the  eflcftual  going  about  ti>  do 
.r.y  afts,  t^V.  and  it  is  not  effeiftual  till  the  ad  done;  and 
^he.i  it  is  done  the  remainder  is  difcontinued,  and  then  he 
annot  enter.  Cro.  J.  696.  Miih.  2%Jac.  B.  R.  Foy  v. 
^yn<,e. 

It  is  abfolutely  againft  the  conftant  courfeof  Chancery 
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to  decree  a  perpetuity,  or  give  anv  relief  m  th.it  cji'c  ; 
per  Lord  Chancellor.  X  Chan.  Rep.  144.  15  Car.  K 
Bijhop  v.  Bifoop. 

Truftecs  of  a  term  limited  over  in  tail,  remainder  in 
tail,  were  decreed  in  Chancery  to  convey  the  eilate  over  ; 
for  otheriA-ife  tliere  would  be  a  perpetuity  ;  per  Bridgm. 
Ch.  J.  Sid.  37.  Pafch.  13  Car.  2,  C.  B.  in  cafe  of 
Grig  V.  Hopkins. 

A  devife  to  B.  and  tlie  heirs  of  his  bodv,  and  if  he 
go  about  to  alien,  his  eftate  fhall  ceafe,  and  the  lands  go 
over  to  a  charity;  it  is  a  void  limitation  as  tending  to 
create  a  perpetuity.  Fern.  ibi.  Pafch.  16S3.  Paotercrs 
Company  v.  ChrijVs  Hofpital. 

The  father  fettles  land  on  his  fon  in  tail  male,  and  takes 
bond  from  him,  that  he  will  not  dock  the  entail  ;  de- 
creed the  bond  good.  Had  not  the  fon  agreed  to  give  the 
bond,  the  father  m  ght  have  made  him  only  tenant  for 
life;  and  the'  tl-.e  alienation  is  not  made  by  the  fon,  but 
by  his  ilTae,  the  bill  was  difmiiled  with  cofts  ;  per  Com- 
milTioners.  2  J  em.  233.  Trin.  i6gi.  Freeman  v.  Free- 
man. 

An  attempt  to  make  a  perpetual  fucrcfF.oii  of  eftates 
for  life  is  vain  and  not  praflicable  ;  per  cur'.  2  Fern. 
738.   Hill.  1716.    Humberfon  v.  Humierfon. 

Pel'  tlttac  fcrtiitia.  Is  a  writ  judicial  iffuing  from  the 
note  of  a  fine,  and  lieth  for  cognifee  of  a  manor,  feig- 
niory,  chief  rent,  or  other  fervices  to  compel  him  that 
is  tenant  of  the  land  at  the  time  of  the  note  of  the  fine 
levied,  to  attorn  ur.to  him.  IFejl.  Symbol,  part.  1.  tit. 
Fines,  fen.  126.  Old  Nat.  Brev.  fol.  155.  See  16  J'in, 
Air.  tit.  Per  ques  fervitia. 

ycCflUtCtC,  (Perquif.ttim,)  Is  any  thing  gotten  by  a 
man's  own  indulfry,  or  purchafed  with  his  own  money, 
different  from  that  which  dcftends  to  him  from  hij  father 
or  anceftor  ;  and  (o  BraSlcn  ufes  it,  when  he  fays.  Per- 
guifitmn  facere,  lib.  2.  ca^.  33.  num.  3.  y  lib.  4.  cap, 
22. 

JJcrClUifitCS  of  C0'Mt3,  Are  thofe  profits  that  grow 
to  a  lord  of  a  manor,  by  virtue  of  his  court-baron,  over 
and  above  the  certain  yearly  profits  of  his  land ;  as  fines  of 
copyholds,  heiiots,  amerciaments,  waifs,  ilrays,  trV, 
Perkins,  fo!.  20,  21. 

pcifian  gooii0.    See  ^ilk, 

fjerfoitablc,  (PerfnabiHs,)  Signifies  as  much  as  en- 
abled to  maintain  plea  in  court :  As  for  example,  the  de- 
fendant was  judged  perfonahle  to  maintain  this  a£tion. 
Old  Nat.  Brev.  fol.  142.  and  in  Kitchin,  fol.  214.  The 
tenant  pleaded,  that  the  wife  was  an  alien,  born  in  Por- 
tugal, without  the  ligeance  of  the  King,  and  judgment 
was  demanded  whether  flie  (hould  beanfwered :  The 
plaintiff  faith,  fhe  was  made  perfonr.ble  by  parliament, 
that  is,  as  the  Civilians  would  (^pcak  it.  Habere  perfonatn 
Jlandi  in  jttdicio.  Perfor.able  is  alfo  as  much  as  to  be  of 
capacity  to  take  any  thing  granted  or  given.  Plowd.  fol. 
27.  Colthrift't,  cafe. 

PcrfOUal,  (Perfonalis,)  Ceing  joined  with  the  fub- 
ftantives,  things,  goods  or  chattels,  as  things  perfonal, 
goods  perfonal,  chattels  perfonal;  fignifies  any  moveable 
thing  belonging  t9  a  man,  be  it  quick  or  dead  :  So  it  is 
ufed  in  IFeJi.  Symbol,  part.  2.  feel.  58.  in  thefe  words: 
Theft  is  an  unlawful  felonious  taking  away  another  man's 
moveable  perfonal  goods,  fo  alfo  6r.  And  Kitchin,  fol. 
139.  faith.  Where  perfonal  things  fhall  be  given  to  a  cor- 
poration, as  a  horfe,  a  cow,  (hcep,  or  other  gsods,  l^c. 
And  Staundf.  PI.  Cor.  fol.  25.  CcntreSlatio  ret  aliena,  is 
to  be  undcrftood  of  things  perfonal;  for  in  things  real  it 
is  not  felony,  as  the  cutting  of  a  tree  is  not  felony.     Sec 

dTijattcls. 
perfonal  arttoii.    See  ^aim, 

perfonal  t\t\)t^.  Are  tithes  paid  of  fuch  profits  as 
come  by  the  labour  of  a  man's  perfon,  as  by  buying  and 
felling,  gains  of  merchandize  and  handicrafts,  i^c.     See 

2EttljC0. 

PCtfonaltp,  (Perfonalitas)  Is  an  abftraa  of  perfonal. 
The  action  is  in  the  perfonalty.  Old.  Nat.  Brev.  fol.  92. 
That  is  to  fay  it  is  brought  againft  the  right  perfon,  or 
the  perfon  againft  whom  in  law  it  lies :  Or  it  is  to  dif- 
tinguilh  aiitions  and  things  perfonal,  from  thofe  that  are 
real. 

Pcrronatc, 
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^CrtOnatC,  To  reprefent  by  a  fiilitious  or  aflumed 
rha carter,  fo  as  to  pafs  for  the  perfon  reprefented.  Johnf. 
Debt  upon  a  bond  by  J.  F.  the  defendant  faid,  that  he 
made  and  delivered  the  bond  to  another  7-  P-  and  not  to 
the  plaintiff;  and  a  good  plea;  and  the  plaintiff  was 
compelled  to  anfwer  to  it  ;  quod  mta  :  And  fo  it  feems 
that  there  were  two  'J.  F.'s,  and  the  wrong  J.  F.  got 
the  bond,  and  brought  the  adlion.  Er.  Obligation,  pi. 
8z.  cites  12  H.  6.  7. 

J.  had  a  warrant  to  arreft  J.  S.  and  yf.  demanded  of 
a  ftranger  what  his  name  was,  who  faid  his  name  was 
y.  S.  whereupon  J.  arretted  him.  The  ftranger  brought 
falfe  imprifonment ;  and  adjudged  it  lay  ;  for  the  bailiff 
ought  at  his  peril  to  take  notice  of  the  party.  Mo.  457. 
Trin.  38  Eliz.  Ccot  v.  Light  Ivor  ih. 

Lord  Keeper  faid,  he  had  always  noted  this  difference. 
If  one  of  my  name  levies  a  fine  of  my  land  in  my  name, 
i  may  well  confcfs  and  avoid  this  fine,  by  (hewing  the 
fpecial  matter.  But  if  a  ftranger,  who  is  not  of  my 
name,  levies  a  fine  of  my  land  in  my  name,  I  fliall  not 
be  received  to  aver  that  I  did  not  levy  the  fine,  but  an- 
other in  my  name ;  for  that  is  merely  contrary  to  the 
record  ;  and  fo  it  is  of  a  recognlzace,  and  other  matters  of 
record.  But  he  conceived,  that  when  the  fraud  appears 
to  the  court,  as  in  the  principal  cafe,  they  may  well  en- 
ter a  vacat  on  the  roll,  and  fo  make  it  no  fine,  altho' 
the  party  cannot  avoid  it  by  averment,  during  the  time 
that  it  remains  a  record,  Cro.  Eliz.  531.  Mich.  38  b? 
39  Eliz.  Hubert's  cafe. 

B.  was  taken  in  execution  upon  a  recognizance  of 
bail,  and  he  made  it  appear  to. the  court,  that  he  never 
acknowledged  the  recognizance,  but  was  perfonated  by 
another ;  and  thereupon  it  was  moved,  that  the  bail 
might  be  vacated,  and  he  difcharged,  as  was  done  in 
Cotton's  cafe.  2  Cro.  256,  But  the  court  faid  fince  21 
Jac.  cap.  26.  by  which  this  offence  was  made  felony 
without  clergy,  it  is  not  convenient  to  vacate  it  until  the 
offender  is  convidted  ;  and  fo  it  was  done  22  Car.  2.  in 
Spic^r's  cafe  ;  wherefore  it  was  ordered,  that  B.  (hould 
bring  the  money  into  court,  and  be  let  at  large  to  profe- 
cute°the  offender.  Twifden  faid  it  muft  be  tried  in  Mid- 
dhfex,  though  the  bail  was  taken  at  a  judge's  chambers 
in  London,  becaufe  filed  here,  and  the  entry  is  venit  coram 
Domino  Rege,  &c.  fo  it  differs  from  a  recognizance  ac- 
knowledged before  my  Lord  Hobart,  upon  23  H.  8.  at 
his  chambers,  and  recorded  in  Middle/ex ;  there  the  fcire 
facias  may  be  either  in  London  or  Middlefex.  Hob.  Rep. 
195,  196.  Ven.  301.  Beefley'^f  cafe.  Mod.  46.  S.  P. 
Rawlin'i  cafe.  Cockeril  who  perfonated  Beefley  was  hang- 
ed at  7yburn,  but  the  rope  was  immediately  cut ;  and  af- 
terwards BeeJJey  on  motion  had  reftitution  of  his  goods  in 
the  hands  of  the  ftieriff.  Hill.  28  Car.  2.  B.  R.  2 
Jo.  64.  Beefley's  cafe. 

A  commiflion  of  rebellion  was  awarded  againft  ./i. 
whereupon  B.  came  before  the  commiflioners,  and  affirm- 
ed himfelf  to  be  the  perfon.  The  commiflioners  appre- 
hended him  by  virtue  of  their  commiflion  ;  but  per  Hale 
Ch.  B.  the  commifTioners  have  no  warrant  to  take  him 
by  their  commiffion  ;  his  affirming  himfelf  to  be  the  per- 
fon will  not  excufe  them  in  falfe  imprifonment,  as  has 
been  held  on  the  executing  a  capias.  Hard.  323.  Pafch. 
15  Car.  2.  Turbane' s  C3i(e. 

^erticata  tercaC,  is  the  fourth  part  of  an  acre, 
which  in  the  whole  fupetficies  contains  forty  perticas.  See 

^CrDife  or  ^aVDifC,  (Pervifus,  Parvifia,)  Is  deri- 
ved from  the  French  U  parvis.  Fortefcue  de  laudibus 
leg'im  Angliae,  cap.  51.  pag.  124.  hath  thefe  words,  Sed 
tunc  placitantcs  (i.  poji  meridiem)  fe  divertiint  ad  pervifum 
y  alibi  canfulentes  cum  fervientibus  ad  legem  ^  aliis  con- 
fliariis  fuis.     Of  which  Chaucer  thus,  prolog.  9. 

A  ferjeant  at  law,  that  ware  and  wife. 
That  often  had  been  at  the  parvife. 

Nam  ibi  legis  periii  convenere  ut  cUentibus  occurrerent,  non 
ad  tyrocinia  juris,  quas  moias  vacant,  exercenda,  fays  Spel- 
inan.  Sclden  in  his  notes  on  Fortefcue,  pag.  56.  fays,  it 
ligiiiaes  an  afternoon's  excicife  or  moot,  for  the  inftruc- 
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tion  of  young  ftudents,  bearing  the  fame  name  originally 
with  the  parvifte  in  Oxford.  Mr.  Somner  fays  pervife 
fignifies  palatii  atriuni  vel  area  ilia  a  fronte  aula  Weftm. 
hodie,  the  palace  yard.  See  his  Gloff.  in  id  fcriptorts 
verbo  Triforium.  And  fee  Wood's  Hiji.  of  Oxford,  2 
Par.  fol.  6. 

I^Cfa,  Penfa,  Pifa,  A  wey  or  weigh,  or  certain  weight 
and  meafure  of  cheefe  and  wool,  isfc.  containing  two 
hundred  and  fifty-fix  pounds.     Cowell,  edit.   1727. 

J^CfagC,  (Pefagium)  Cuftom  paid  for  weighing  wares 
or  mcrchandife.     Id.  ib. 

^Cfarius!,  A  weigher.     Id.  ib. 

^efToiia,  Maft  ;  or  the  money  taken  for  maft,  or 
feedi'g  of  hogs.     Mon.  Ang.  torn.  2.  pag.  213. 

PclTurabk  iBatCiS,  Seem  tobefuch  uiares  or  merchan» 
dize  as  pefter,  aim  take  up  much  room  in  a  fhip.  32  H. 
8.  cap.  14. 

PctCr^^tO^n,  Is  mentioned  in  fome  of  the  ancient  re- 
giffers  of  imr  bifhops,  particularly  in  that  of  St.  Zm- 
nard  de  Ebor.  which  contains  a  grant  thereof  by  King 
Atheljlane.      Cowell,  edit.    1727. 

PctCr;«peUfC,  (Denarii  Sancli  Petri,)  Otherwifc  cal- 
led  in  the  Saxon  tongue  Romefeoh,  the  fee  of  Rome,  01 
due  to  Rome  ;  and  alfo  Romefcot  and  Rome-pennying  was  i 
tribute  given  by  Inas,  King  of  the  Weji-Saxons,  being  ir 
pilgrimage  at  Rome,  in  the  year  of  our  Lord  720 
which  was  a  penny  for  every  houfe.  Lamb.  Explicatioi 
of  Saxon  Words,  verbo  Nummus.  And  the  like  giver 
by  Offa,  King  of  the  Mercians,  through  his  dominions 
in  anno  794.  not  as  a  tribute  to  the  pope,  but  in  fuftcH' 
tation  of  the  Engti/h  fthool  or  college  there ;  and  it  wa 
called  Peter-pence,  becaufe  coUeflcd  on  the  day  of  St 
Peter  ad  Vincula,  which  was  a  penny  for  every  houfe 
Spelm.  de  Concil.  torn.  1.  fol.  3.  2.  And  in  St.  Edward' 
Laws,  num.  10.  where  we  may  read  thefe  words,  Omne 
qui  habent  30.  denariatus  viva  pecunice  in  domo  fua  de  fu 
propria,  Anglorum  lege  dabit  denarium  Saniii  Petri,  tf  leg 
Danorum  dimidiam  marcam  ;  ijle  vera  debet  fummoniri  i 
folennitate  apojlolorum  Petri  &  Pauli  £3°  collegii  ad  fejiivi 
tatem  qua  dicitur  ad  Vincula,  ita  ut  ultra  ilium  diem  no 
detineatur,  tff.  See  alfo  King  Edgar's  Laws,  fol.  7$: 
cap.  4.  which  contain  a  (harp  conftitution  touching  th 
matter.  Stow,  in  his  Annals,  p.  67.  faith,  that  he  wh 
had  twenty  pennyworth  of  goods  of  one  fort  in  hi 
houfe,    was   to  give  a  penny    at  Lammas  yearly.     Se 

JSomefcot. 

I^etcr  an  tKinCtlla,  mentioned  in  4  Ed.  4.  c,  I 
is-  17  £^.  4.  c.  5.     See  Cflllc  Of  jflttgulf. 

petition,  (Petitio)  Hath  a  general  fignification  fo; 
all  kinds  of  fupplications  made  by  an  inferior  to  a  fupe- 
rior,  and  efpecially  to  one  having  jurifdidion.  S.  P.  C^ 
cap.  15.  And  it  is  ufed  for  that  remedy  which  the. full 
jed  hath  to  help  a  wrong  done  by  the  King,  who  hati 
a  prerogative  not  to  be  fued  by  writ :  In  which  fenfe  I 
is  either  general,  that  the  King  do  him  right  and  reafoi^ 
whereupon  follows  a  general  indorfement  upon  the  famej 
Let  right  be  done  the  party  :  or  it  is  fpecial,  when  thi 
conclufion  and  indorfement  are  fpecial,  for  this  or  thai 
to  be  done,  i^c.     Staundf.  Prerog.  c.  22. 

By  ftatute  13  Car.  2.  c.  5.  The  foliciting,  labouring 
or  procuring  the  putting  the  hands  or  confent  of  above 
twenty  perfons  to  any  petition,  to  the  King,  or  eithei 
houfe  of  parliament,  for  alterations  in  church  or  ftate ; 
unlefs  by  affent  of  three  or  more  juftices  of  peace  of  ih( 
county,  or  a  majority  of  the  grand  jury,  at  the  aflifei 
or  feflions,  i^c.  and  repairing  to  the  King  or  parliameni 
to  deliver  fuch  petition,  with  above  the  number  of  tcr 
perfons,  is  fubje<£t  to  a  fine  of  ico/.  and  three  month: 
imprifonment,  being  proved  by  two  witneffes,  withir 
fix  months,  in  the  court  of  B.  R.  or  at  the  aflifes,  Wr, 
And  if  what  is  required  by  this  ftatute  be  obferved,  can 
muft  be  taken  that  petitions  to  the  King  contain  nothing 
which  may  be  interpreted  to  reflect  on  the  adminiftra- 
tion  ;  for  if  they  do,  it  may  come  under  the  denomina- 
tion of  a  libel  :  And  'tis  remarkable,  tliat  the  petition  0 
the  city  of  London,  for  the  fitting  of  a  parliament  wa 
deemed  libellous  ;  becaufe  it  fuggefted  the  King's  diffol- 
ving  a  late  parliament  was  an  obflnKHion  of  juftice 
Rcad.Jlat,  vel.  4.  353.     Alfu  the  petition  cf  the  fevei 

bi(hOj"s 
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biftiops,  fent  to  the  Tower  by  King  James  H.  was  called 
a  libel,  i^c.  -i,  Mod.  Rep.  2  12.  To  fubfcribe  a  peti- 
tion to  the  King,  to  frighten  him  into  a  change  of  his 
tneafures,  intimating  that  if  it  be  denied,  many  thou- 
fafids  of  his  fubjedts  will  be  difcontenced,  l^c.  is  included 
among  the  attempts  againtt  the  King's  perfon  and  go- 
vernment, tending  to  weaken  the  fame,  and  punifhable 
by  fine  and  imprifonment.      I  Hawk.  P.  C.  bo. 

PCttciOU  i\X  Cljanrerp,  Is  a  perfon's  requcft  in  wri- 
ting', dire<3ed  to  the  Lord  Chancellor  or  Mafter  of  the 
Rolls,  Hiewing  fume  matter  or  caufe  whereupon  he  prays 
fomewhat  to  be  granted,  or  done  for  him.  P.  R.  C. 
269. 

Moft  things  which  may  be  moved  for  of  courfe,  may 
be  petitioned  for  ;  as  a  commiflion  to  anfwer,  or  plead, 
and  demur;  for  the  Lord  Chancellor's  letter  to  a  noble- 
man to  appear  and  anfwer  a  bill,  isfc.  that  the  caufe  may 
be  heard  ;  for  a  rehearing ;  for  an  appeal,  bic.  or  to 
have  a  miflake  amended  in  a  caption,  i^c.  P.  R.  C. 
269. 

Sometimes  it  is  upon  a  collateral  matter  only,  as  it 
das  relation  to  fome  precedent  fuit,  or  to  an  officer  of 
the  court ;  as  to  have  a  clerk  or  folicitor's  bill  taxed,  or 
:o  oblige  him  to  deliver  up  papers.     P.  R.  C.  270. 

The  Mafter  of  the  Rolls  is  not  to  be  petitioned  for 
rehearings,  but  the  Chancellor  ;  alfo  the  Chancellor  only 
s  to  be  petitioned  touching  pleas,  demurrers  or  excep- 
:ions,  or  touching  decrees  or  fpecial  orders  made  before  the 
Chancellor.  Li  moft  cafes  of  petition,  the  Mafter  of  the 
iloUs  may   be  applied   to,     P.  R.  C.  270.     See  ib  Vin,  ' 

'i^-  337»  338-  I 

petition  of  rigljt,  In  the  reign  of  King  Charhi  the 
•"irft,  there  was  a  famous  petition  of  right :  That  none  | 
hould  be  compelled  to  make  or  yield  any  gift,  loan,  be-  j 
levoltnce,  tax,  and  fuch  like  charge,  without  confcnt 
ly  a(ft  of  parliament ;  nor  upon  refufal  fo  to  do,  be  cal- 
ed  to  make  anfwer,  take  any  oath  not  warranted  by 
»w,  give  attendance,  or  be  confined,  or  otherwife  moleftcd 
oncerning  the  fame,  l^c.  And  that  the  fubjeft  Ihould 
lot  be  burdened  by  the  quartering  of  foldiers  or  mari- 
ers  ;  and  all  commifTions  for  proceeding  by  martial  law, 

0  be  annulled,  and  none  of  like  nature  ifTued  thereafter, 
5ft  the  fube£l  (by  colour  thereof)  be  deftroyed  or  put  to 
eath,  contrary  to  the  laws  of  the  land,  &c.  See  flat. 
;  Car.  I,  cap.  I.     See  ilibCl'ttCiB  SnO  Ktgl)ti5, 

petit  rayc.    See  Cape, 
petit  latfcnp.    See  iLateenj'. 

petit  feiJCantp,  Parva  ferjeamia.  To  hold  by  pe- 
lt ferjeanty,  is  to  hold  lands  or  tenements  of  the  King, 
'ielding  him  a  knife,  a  buckler,  an  arrow,  a  bow  with- 
»ut  a  ftring  or  other  like  fervice,  at  the  will  of  the  firft 
eofFor ;  and  there  belongs  not  ward,  marriage  or  relief. 
\nd  here  obferve  that  none  can  hold  by  grand  or  petit 
'erjeaniy,  but  of  the  King.  But  fee  the  flatute  12  Car, 
I.  cap.  24. 

Petit  treafon,  {Parva  prodUio,)  In  French  petit  tra- 
Vizon,  i.  proditio  minor,  treafon  of  a  leiTer  or  a  lower 
Icind  ;  for  whereas  treafon  in  the  higheft  kind,  is  an  of- 
j'ence  done  againft  the  fecurity  of  the  Commonwealth. 
Wefi.  Symbol,  part,  2.  tit.  Indictment,  feii,  63.  So  is 
\">etlt  treafon,  tho'  not  fo  exprefsly  :  Petit  treafon  is,  if  a 
ifervant  kill  his  mafter,  a  wife  her  hufband,  a  fecular 
jor  religious  man  his  prelate.  25  Ed.  3.  cap.  1.  where- 
[af  fee  more  in  Staundf.  PL  Cor.  lib.  i.  cap.  i.  Cromp- 
\tan's  Jufilce  of  Peace,  fol.  2.      See  2CreafOU. 

1  PctCa,  Is  a  fort  of  weight,  we  call  it  2.  Jlone,  but 
tlfferiiig  in  many  places  of  England;  in  fome  places 
cnnfifting  of  1 6,  in  others  of  14,  12  or  8  pounds. 
•Coivell,  edit.    1 7  27. 

1  PCitatia,  Is  fometimes  taken  for  a  quarry  of  ftones, 
ianu  ill  otlicr  places  for  a  great  gun  called  petrard :  'Tis 
«ften  mentioned  in  old  records  and  hiftorians  in  both 
ifenfes.     Coioell,  edit.    1 7 27. 

j  pettv  cbapmaii.    See  l^alukersi  ann  peDlaris. 

\  PcttJ'^jfOggtC,  ^from  the  Fr.  petite,  fmall,  and  Sax. 
fogcre,  A  wooer,  fuitor  or  folicitor,  a  filly  advocate,  a 
petty  attorney  or  lawyer  ;  or  rather  a  pretender  to  tiie 
law,  having  neither  law  nor  confcience.  Cowell,  edit, 
1727. 
Vol.  II,  N*".  113. 
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PetotCrCre.  Their  weights,  and  the  fiandard  of 
their  metal  limited,   ig  H.  7.  cap.  6.     4  H.  8.  c.  7. 

Their  goods  fhall  be  fearched  and  fold  in  open  places, 
i^c.     25  H.  8.  c.  9.     33  //.  8.  c.  4. 

Shall  not  take  ftrangers  apprentices,  25  Hen.  8.  c.  9. 
feii.  3.      33  i/.  8.  c.  4.     • 

No  ftranger  born  (hall  work  pewter,  i^c,     25  H.  8. 

c.  9.  fa.  3. 

Duties  on  tin  imported,  2  IF,  &  M.  fejf.  2.  c,  4. 
fa.  52. 

And  pewter  and  tin  exported,  8  iS"  9  /i^  3.  c.  34. 
fea.  I, 

Saving  of  the  charters  granted  to  the  tinners  of  Devon 
and  Cornwall,  ^  IV.  i^  M.  c,  6.  fea.  4. 

pijarOS,  A  watch-tower ;  no  man  may  build  or  ere<ft 
any  light-houfes,  pharos,  fea-marks  or  beacons,  without 
lawful  warrant  and  authority,     3  Inji.  fol.  204. 

P^eafants  aim  jiatttiiigc?.    See  dJame, 

pi^pCcianiS.  By  flat.  3  Hen.  8,  cap,  i  r.  fea.  i. 

No  perfon  within  London,  nor  within  feven  miles  of  the 
fame,  (hall  exercife  as  a  phyfician  or  furgeon,  except  he 
be  examined  and  approved  by  the  bifliop  of  London,  or  by 
the  dean  of  St.  Paul's,  calling  to  them  four  doflors  of 
phyfick,  and  for  furgery  other  expert  perfons  in  that  fa- 
culty, of  them  that  have  been  approved  ;  upon  the  pain 
of  forfeiture  for  every  month,  5  /.  one  half  to  the  King, 
and  the  other  half  to  any  that  will  fue. 

Sea,  2.  No  perfon  out  of  the  faid  city  and  precinft  of 
feven  miles,  except  he  have  been  (as  aforefaid)  approved, 
fhall  exercife  as  a  phyfician  or  furgeon  in  any  diocefe, 
but  if  he  be  examined  and  approved  by  the  bilbop  or  his 
vicar  general,  calling  to  them  fuch  expert  petfons  as 
their  difcretion  (hall  think  convenient,  and  giving  their 
letters  teftimonials  upon  like  pain. 

Sea,  3,  This  a£l  (hall  not  be  prejudicial  to  the  univer- 
fities. 

Stat,  14  i^  15  Hen.  8.  cap.  5.  fa.  2.  The  corpora- 
tion of  the  commonalty  and  fellowfliip  of  the  faculty  of 
phyfick  erefled  by  King  Henry  VIII.  and  every  thing 
contained  in  the  letters  patent  of  incorporation,  are  con- 
firmed in  parliament ;  and  the  fix  perfons  in  the  letters 
patent  named,  chufing  to  them  two  or  more  of  the  com- 
monalty, (hall  be  called  eledts,  and  the  elefls  (hall  yearly 
chufe  one  of  them  Prefident ;  and  as  oft  as  any  of  the 
places  of  the  elefls  (hall  be  void  by  death  or  otherwife, 
the  fupervifors  of  the  eledls  (within  forty  days)  (hall 
chufe  more  of  the  faculty  in  London,  to  fupply  the  num- 
ber of  eight ;  fo  that  they  be  firft  by  the  faid  fupervifo.-3 
flraightly  examined  after  a  form  devifed  by  the  elefls, 
and  by  fupervifors  approved. 

Sea.  3.  No  perfon  (hall  be  fufFered  to  practice  in  phy- 
fick through  England,  until  he  be  examined  at  London 
by  the  Prefident  and  three  of  the  elefls,  and  have  from' 
them  letters  of  teftimonials,  except  he  be  a  graduate  of 
Oxford  or  Cambridge,  ^c, 

Stat.  32  Hen.  8.  cap.  40.  fea.  1.  The  prefident  of  the 
commonalty  and  fellowfhip  of  phyficians,  and  the  com- 
mons and  fellows  of  the  fame,  (liall  be  difcharged  to 
keep  watch  or  ward  in  London,  and  (hall  not  be  chofen 
conftable,  or  any  other  officer  in  the  city. 
1  Sea.  2.  The  faid  prefident,  commons  and  fellows,  may 
'  yearly  eledl  four  of  the  faid  commons  and  fellows  ;  and 
the  faid  four  perfons  after  oath  miniftred  by  the  prefident 
or  his  deputy,  (hall  have  power  to  enter  the  houfe  of 
every  apothecary  within  the  city,  to  fearch  fuch  apothe- 
cary wares  as  they  have  in  their  houfes ;  and  all  fuch 
drugs  as  the  fame  four  perfons  (hall  find  defe£tive,  the  fame 
four  perfons  calling  to  them  the  wardens  of  the  myftery 
of  apothecaries,  or  one  of  them,  (hall  caufe  to  be  burnt, 
or  otherwife  deftroy  the  fame  ;  and  if  the  apothecaries 
do  obftinately  or  willingly  refufe  the  faid  perfons  to  en- 
ter their  houfes  for  the  purpofe  before  rehearfed,  they  (hall 
forfeit  100  s.  the  one  half  to  the  King,  and  the  other 
half  to  him  that  will  fue  for  the  fame ;  and  if  the  four 
perfons  elefled  refufe  to  be /worn,  or  do  obftinately  re- 
fufe to  make  the  fearch  once  in  the  year,  having  no  law- 
ful impediment,  for  fuch  default,  every  of  the  faid  four 
perfons  (hall  forfeit  10  s. 

6  M  Sea, 
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Se^.  3.  Any  of  the  fellowfliip  of  phyficians,  being 
admitted  by  the  faid  prefiJent  and  fellowlhip,  may  prac- 
tice the  fcience  of  phyfick  including  furjjery. 

Stat.  34£i?  35  Uen.  8.  cap.  8.  ffc^f.  3.  It  (hall  be  law- 
ful to  every  perfon  being  the  King's  fubjefl,  having 
knowledge  of  the  nature  of  feerbs,  roots  and  waters,  to 
minilter  to  any  outward  fore,  wound,  apoftemations, 
fwelling  or  difeafe,  any  herbs,  ointment?,  baths,  poul- 
tefs  and  plaifters,  according  to  their  experience,  or  drinks 
for  the  {tone,  ftrangury  or  agues. 

Stat.  I  Mar.  Jiat.  2.  cap.  9.  feil.  2.  The  flatute  14 
Hen.  8.  cap.  5.  (hall  continue  in  force. 

Seii.  4.  Whenfoever  the  prefident  of  the  college  of 
phyfick  of  London,  or  fuch  as  the  faid  prefident  and  college 
(hall  yearly  authorize  to  correfl  offenders  in  the  faid  facul- 
ty, (hall  commit  any  offenders  to  any  gaol  within  the  fame 
city  and  precinft  (the  Tcw^r  of  ZoWo^  excepted)  the  gaoler 
(hall  receive  fuch  perfons,  until  fuch  offenders  be  dif- 
charged  by  the  faid  prefident,  and  fuch  perfons  as  by  the 
faid  college;  upon  pain  that  every  fuch  gaoler  doing  the 
contrary  (hall  forfeit  the  double  of  fuch  fines  and  amerce- 
ments as  fuch  offender  (hall  be  affeffed  to  pay,  fo  that  the 
fame  be  not  at  one  time  above  10  s.  the  moiety  thereof 
to  the  Queen,  the  other  moiety  to  the  prefident  and 
college. 

8e£i.  5.  It  (hall  be  lawful  for  the  wardens  of  the  gro- 
cers to  go  with  the  phyficians  in  their  fearch,  and  every 
fuch  perfon  as  (hall  refift  fuch  fearch  (hall  forfeit  10/. 

Seii.  6.  All  juftices,  mayors,  (heriffs,  conftables  and 
other  officers,  upon  requeft  (hall  affift  the  prefident  of 
the  faid  college,  and  all  perfons  authorized,  for  the  due 
execution  of  the  faid  (^atutes ;  upon  pain  to  run  in  con- 
tempt of  the  Queen's  Majefty. 

In  an  adlion  for  pra<3ifing  phyfick  within  feven  miles 
of  London  without  licence,  the  cafe  upon  a  fpecial  verdidt 
was,  that  the  defendant  being  an  apothecary  by  trade, 
was  fent  to  by  "J.  S.  then  fick  of  a  certain  diftemper ; 
and  he  having  feen,  and  being  informed  of  the  faid  di- 
ftemper, did  without  prefcription  or  advice  of  a  doiSor, 
and  without  any  fee  for  advice,  compound  and  fend  the 
faid  y.  S.  (everal  parcels  of  phyfick,  as  proper  for  his 
faid  diftemper,  only  taking  the  price  of  his  drugs ;  and 
if  this  were  a  pradlifing  of  phyfick,  fuch  as  is  prohibited 
by  the  (tatute  was  the  queftion  :  And  after  feveral  argu- 
ments the  court  at  laft  unanimoufly  agreed,  that  prac- 
tifing  of  phyfick  within  this  ftatute  confifts,  ift,  In 
judging  of  the  difeafe  and  it's  nature,  conftitution  of  the 
patient,  and  many  other  circumftances,  2dly,  In  judging 
of  the  fitteft  and  propereft  remedy  for  the  difeafe.  And 
3dly,  In  diredling  and  ordering  the  application  of  the  re- 
medy to  the  difeafed.  And  that  the  proper  bufinefs  of  an 
apothecary  is  to  make  and  compound,  or  prepare  the 
prefcriptions  of  the  do£lor  purfuant  to  his  diredlions.  It 
was  alfo  agreed  that  the  defendant's  taking  upon  himfelf 
to  fend  phyfick  to  a  patient  as  proper  for  his  diftemper 
without  taking  aught  for  his  pains,  is  plainly  a  taking 
upon  himfelf  to  judge  of  the  difeafe,  and  fitnefs  of  re- 
medy, 'as  alfo  the  executive  or  direfling  part.  Et  per 
tot.  cur.  Plaintiff  had  judgment.  Note;  This  judgment 
was  reverfed  in  domo  procerum.  6  Mod.  44.  Mich.  2  Ann. 
B.  R,   College  of  Phyficians  v.  Rofe. 

One  that  has  taken  his  degree  of  dodtor  of  phyfick  in 
either  of  the  univerfitics  may  not  pradtife  in  London,  and 
within  feven  miles  of  the  fame,  without  a  licence  from 
the  college  of  phyficians ;  per  cur.  clearly,  and  that  by 
reafon  of  the  charter  of  incorporation,  confirmed  by  14 
y  15  Hen.  8.  cap.  5.  penn'd  in  very  ftrong  and  negative 
words.  As  to  the  teftimonials  granted  by  the  univerfities 
upon  a  perfon's  taking  the  doflor's  degree,  the  court  was 
of  opinion,  that  thefe  might  have  the  nature  of  a  recom- 
mendation, and  give  a  man  a  fair  reputation,  but  con- 
ferred no  right ;  and  confequently  all  thofe  fiatutes  which 
have  confirmed  the  privileges  of  the  univeifities  would  re- 
vive or  confim  nothing  but  the  reputation  that  this  tefti- 
monial  might  give  fuch  graduates.  And  as  to  the  laft 
claufe  of  this  ftatute,  that  none  (hall  pradtife  in  the  coun- 
try without  a  licence  from  the  prefident  and  three  elects, 
unlefs  he  be  a  graduate  of  one  of  the  univerfities  ;  it  was 
faid,  that  all  the  inference  from  that  would  be,  that  pof- 
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fibly  two  licences  may  be  neceffary  where  a  perfon  is  not 
a  graduiie.  In  the  cafe  of  Doflor  Ltvet,  Lord  Ch.  J. 
Holt  did  not  think  this  queftion  worth  being  found  fpe- 
cially.  The  college  of  ph)ficians,  without  doubt,  are 
more  competent  j  .  Jges  of  the  qualifications  of  a  phyfician 
than  the  univerfities  ;  and  there  may  be  many  good  rta- 
fons  for  taking  a  particular  care  of  thofe  that  pradtife  phv- 
fick  in  London.  Adjoiirnatur.  \q  Mod.  353,  354.  Hdl, 
3  Geo.  I.   B.R.   College  of  Phyficians  v.  Do^or  IFiJi. 

Debt  upon  the  flatute  14  Hen.  8.  cap.  5.  by  the  plain- 
tiff  as  prefiderrt  of  the  college  of  phyficians  in  London^ 
and  of  the  corporation  of  phyficians  there,  for  that  the 
defendant  ufed  the  art  of  phyfick  in  London  without  li- 
cence  from  the  college  there,  againft  the  ftatute  and  their 
charter;  for  which  he  demanded  5/.  for  every  month, 
being  the  penalty  given  by  the  ftatute  ;  the  defendant 
pleaded  the  ftatute  34  Hen.  8.  which  enables  every  one 
to  pradlife  phyfick  or  furgery,  being  fkilful  therein,  not- 
withftanding  any  adl  to  the  contrary.  The  plaintiff  re- 
plies  and  (hews  the  ftatute  i  M.  cap.  9.  which  confirms 
their  charter,  and  every  article  thereof  to  ftand  in  force; 
any  adf,  ftatute,  law,  or  cuftom  to  the  contrary  notwith- 
ftanding.  Hereupon  the  defendant  demurred  ;  ift,  be- 
caufo  this  general  claufe  in  this  law  doth  not  reftrain  the 
ftatute  of  34  Hen.  8.  2dly,  That  this  pleading  is  a  de- 
parture; for  it  ought  to  have  been  (hewn  before.  It  was 
argued  for  the  plaintiff,  ift,  that  the  adt  of  34  H.  8.  is 
repealed  by  the  i  Mar.  quoad  the  college  of  phyficians  in 
London,  as  fully  as  if  it  had  been  by  exprefs  words  recited 
and  repealed.  For  when  it  confirms  the  charter  of  14 
H.  8.  and  appoints  that  it,  and  every  part  thereof  (hall 
ftand  and  be  available,  the  ftatute  of  34  H.  8.  cannot 
ftand  with  it,  ^da  leges  pojleriores  leges  priores  contrarian 
obrogant,  4  Ed.  4.  Porter's  cafe,  Co.  1  fol.  25.  b.  2dly, 
That  it  is  not  a  departure;  becaufe  there  is  not  any  ne« 
matter  pleaded  in  reviving  of  the  former  or  fortificatior 
thereof,  and  a  record  was  (hewn.    Mich.  10  iif  1 1  Ellv,.  be 

twixt  Bomelins  v.  where  the  record  was  in  the  famt 

manner  as  this  record  is;  and  there  the  plaintiff  had  judg 
ment :  wherefore,  i^c.  and  there  being  none  of  the  de 
fendant's  part  to  argue;  the  court  upon  hearing  the  re 
cord,  gave  rule  that  judgment  (hould  be  entered  for  tl  ( 
plaintiff,  unlefs,  i^c.  Cro.J.  I2i.  Trin.  ^Jac.  B.R 
Laughton  v.  Gardener. 

For  more  learning  on  this  fubjeii,  fee  lb  Vin.  Abr.  ///, 
Phyficians. 

pijilofopljer's!  llonc.    See  ^tiUtpIicatton.   . 

|3icarDg,  A  fort  of  boats  of  15  tuns  or  upwards,  ufe( 
on  the  river  Severn,  mentioned  34  43"  35  H.  8.  cap.  j 
Alfo  a  fiftier-bo2t,    13  ^//z.   11. 

ijptttagt,  (Piccagium,)  from  the  French  piquer,  effo^ 
dere;  Money  paid  in  fairs,  to  the  lord  of  the  foil,  foi 
breaking  of  the  ground,  to  fet  up  booths  or  ftalls.  Cowelli 
edit.  1727. 

Picljcrta,  (Picherus,)  A  pot,  a  pitcher.     Id.  ib. 

pirkaCtiS.  No  perfon  (hall  ufe  any  iron  cards  oi 
pickards,  in  rowing  any  woollen  cloth,  upon  pain  to  for- 
feit the  fame,  and  20  s.  for  every  offence.  Stat,  3  £^ -( 
E.  6.  cap.  2. 

piflurcg.     A  duty  on  the  importation  of  them,  6  li 

7  Will.  3.  f.  7-  fea.  2.  3  ftf  4  Ann.  c.  4.  fea.  5.  Made 
perpetual,  7  Ann.  c.  7.     The  duty  regulated  by  meafure; 

8  Geo.  I.  c.  20.  fe£}.  49.      11  Geo.  i.  c.  7,  feh.  12. 
JBiC^pOttHieC  court,    (Curia  pedis  pulverizati,)    from 

the  French  pied,  i.  pes,  and  poudreux,  i.  puherulentUSi 
Is  a  court  held  in  fairs,  to  adminifter  juftice  to  buyers  am 
fellers,  and  for  redrefs  of  all  diforders  committed  in  them, 
and  fo  called,  becaufe  they  moft  ufually  are  in  fummer, 
and  the  fuitors  commonly  are  country  people  w'nh  duftj 
feet;  or  from  the  expedition  intended,  in  the  hearing  o 
caufes  proper  thereunto,  before  the  duft  goes  off  th( 
plaintift's  or  defendant's  feet  ;  it  is  held  de  hora  in  horaOt 
Skene  de  verbor.  ftgnif.  verbo  Pede-pulverofus  fays,  th( 
word  fignifies  a  vagabond;  efpcclally  a  pedlar,  whicl 
hath  no  place  of  dwelling,  and  therefore  muft  have  iuftio 
fummarily  adminiftred  to  him,  viz.  within  three  ebbing 
and  three  flowings  of  the  fea.  Bra£1on,  lib.  5.  ira£i.  I 
cap.  6.  num.  6.   calleth  it  Jujiitiam  pe^cudrous.     Of  ihi 

court 
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court,  read  the  ftatutc  17  Eduj.  3.  cap.  2.  C».  4  hjh 
rol.  272.  and  Cromp.  Jur.  fol.  221.  See  ^uftiffS  Of 
tI;C  piUjiltOU.  This  among  our  old  Saxons  was  called 
Ceapung-gemot,  i.  e.  A  court  for  mercbandife,  or  handling 
natters  of  buying  and  felling.  'Tis  mentioned  in  Dofior 
tnd  Student,  cap.  5.  who  tflls  us  'tis  a  court  incident  to 
'airs  and  markets,  to  be  held  only  during  the  time  that 
:fe  fairs  are  kept.      Covjell,  edit.  1727.     See  7  Fin.  Air. 

J.  16.    See  Court  of  picpoUiDcr. 

PtC0,  (Frcrcs  pies,)  Were  a  fort  of  monks;  fo  called 
)ecaufe  they  wore  black  and  white  garments  like  magpies. 
rhev  are  mentioned  by  IValftngham,  pog.  124. 

P'ttaiUia,  (Piiantia,)  A  pittance,  a  fmall  largefs,  an 
illotted  portion  of  meat  and  drink  diftributed  to  the  mem- 
)ers  of  fome  collegiate  body,  or  other  people,  upon  a  high 
eftival,  a  ftated  anniverfary,  or  fuch  like  folemnity. 
Znuell,  edit.  1727. 

^tCtaUtianttg,  The  pittancer  or  officer  in  collegiate 
rhurches,  who  was  to  diftribute  the  fevera!  pittances  at 
uch  times,  and  in  fuch  proportions  as  the  feveral  founders 
)r  donors  had  appointed.     See  |9ittiinCC, 

pig  of  lean.    See  jifotljcc. 
|3ig£on3.    See  (0ame. 

pila,  Is  that  fide  of  money  which  we  call  pile,  be- 
aufe  it  is  the  fide  on  which  there  was  an  impreflion  of  a 
:hurch  built  on  piles.  Fleta,  lib.  i.  cap,  39.  He  who 
ifings  an  appeal  of  robbery  or  theft  againfl  another,  muft 
hew  ti.e  certain  quantity,  quality,  price,  weight,  number, 
oeafure,  valorem  £5f  pilam,  where  pilam  fignifies  figuram 
nonet  a.     Cowell,  edit.  1 7  27. 

PilatU3,   A  blunted  arrow.     Id.  ib. 

P'.lrljarDs.    See  jfifij,  l^ciTings. 

pilcttUS,  Such  an  arrow  as  had  a  round  knob  a  little 
bove  the  head,  to  hinder  them  from  going  too  far  into 
be  mark,  from  the  Latin  pila,  which  fignifies  any  round 
hing,  like  a  ball.     Cowell,  edit.  1727. 

JSileUS  fuppOJtationiS,  A  cap  of  maintenance.  Pope 
'ulius  fent  fuch  a  cap  with  a  fword  to  Hen,  8.  anno  15 14. 
lolling,  pag.  827.  but  there  is  mention  made  of  fuch  a 
ap  by  Hovedon,  pag.  656.  at  the  coronation  of  Richard 
le  Firft.      Cowell,  edit.  1727. 

^illojp,  (Collijlrigium,  quafi  coUum  Jiringens ;  pilloria, 
om  the  French  pilleur,  i.  e.  depeculator,)  Is  an  engine 
lade  of  wood,  to  punifh  offenders,  well  known.  In 
■\s  laws  of  Canuius,  cap.  42.  it  is  called  Halsfange,  Sir 
lenry  Spelman  fays,  'tis  SuppUcii  machina  ad  ludibrium 
■agis  quam  pcey.am.     Cowell,  edit.  1727. 

By  Ordin.  for  bakers,  incert.  temporis,  cap.  3.  every 
illory  or  ftretch-neck  muft  be  of  convenient  ftrength, 
)  that  execution  may  be  done  upon  offenders  without 
eril  of  their  bodies.  Lords  of  leets  are  to  have  a  pillory 
nd  tumbrel,  or  it  will  be  caufe  of  forftiture  of  the  leet ; 
nd  it  is  faid  that  a  vill  may  be  bound  by  prefcription  to 
rovide  a  pillory,  tiff.      2  Hawk.  P.C,  73. 

pilots,  Regulations  of  the  pilots  at  Dover  and  Deal, 
\Geo.  1,  c,  13.  continued  by  \Geo.  3.  c.  12.  See  Slran. 
lip.  249.  for  the  conflirudion  of  3  Geo.  i.  c.  13. 

Lord  warden,  and  commiffioners  of  load  manage  may 
nake  regulations  for  the  government  of  the  Dover  pilots, 

Geo.  I.  f.  21.  fe^.  14.  continued  by  4  Gm,  3.  c.  12. 

For  government  of  the  pilots  of  the  Trinity-Houfe  at 
Oiptford,  5  Geo.  2.  c.  20. 

pine  ttCCS,  In  the  plantations  how  preferved,  g  Ann. 
.17.     See  S»t0?eS. 

pinnaS!  bibCCe,  or  ad  plnnas  bibere.  The  old  cuftom 
>f  drinking  brought  in  by  the  Danes,  was  to  fix  a  pin 
n  the  fide  of  the  wafl!el-bowl  or  wooden  cup,  and  fo  to 
•rink  exaiSly  to  the  pin,  as  now  in  a  fealed  glafs,  i^c. 
Phis  kind  of  drunkennefs  was  forbid  by  the  clergy,  in 
he  council  at  London,  anno  1102.  Prejbyteri  non  eant  ad 
Dtationes,  nee  ad  pinnas  bibant.      Cowtll,  edit.  1727. 

pins,  Directions  for  the  good  making  of  them,  34  y 
jS  Hen.  8.  c.  6.  repealed  37  Hen,  8.  c,  1^,  permitted  to 
>e  imported,  27  El.  c.  1 1. 

pintanoe?.    See  JLiuen. 

PionCeCS,  (from  the  French  pionier,  i.  foj/or,)  Sig- 
lifieth  fuch  labourers,  as  are  taken  up  for  the  King's 
rmy,  to  caft  up  trenches,  and  undermine  forts.  2  ij?  3 
-.  cap.  20. 
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pipe,  (Pipa,)  Is  a  roll  in  the  Exchequer,  oiherwifc 
called  T/je  Great  Roll,  anno  37  E.  3.  cap.  4.  See  Clftk 
of  tIjC  pipe.  It  is  alfo  a  meafure  of  wine  or  oil,  con- 
taining half  a  tun,  that  is,  fix  fcore  and  fix  gallons. 
I  R-  3-  3- 

Picate,  (Pirata,)  Is  now  taken  for  one  who  main- 
tains himfelf  by  pillage  and  robbing  at  fea.  But  in  for- 
mer times  the  word  was  ufed  in  a  better  fenfe,  being  at- 
tributed to  fuch  perfons  to  whofe  care  the  mole  or  pier  of 
a  haven  was  intrulted  ;  and  fometimes  for  a  fea-foldier, 
according  to  the  learned  Spelman.     Cowell,  edit.  1727. 

Piracies  and  depredations  at  fea  are  capital  offences  by 
the  Civil  law;  alfo  piracy  is  faid  to  have  been  punifliablc 
at  Common  law,  before  the  25  Ed.  3.  as  petit  treafon, 
if  committed  by  a  fubje£t,  and  as  felony  if  committed  by 
a  foreigner ;  but  it  feems  agreed,  that  after  that  ftatute, 
by  which  all  treafon  is  confined  to  the  particulars  therein 
fet  down,  it  was  cognizable  only  by  the  Civil  law.  Staunf. 
P.  C.  10.  3  In/l.  112.  2  Hale's  Hiji.  P.  C.  360,  370. 
I  Hawk.  P.  C.  98.  ^  o  V   ^/ 

But  this  proving  very  inconvenient,  becaufe  by  that 
law  no  offender  (hall  have  judgment  of  death  without  his 
own  confeflion,  or  direct  proof  by  eye  witnefles,  it  was 
enaded  by  28  Hen.  8.  cap.  15.  "  That  all  felonies  and 
robberies,  Js'f,  upon  the  fea,  or  in  any  haven,  river,  creek 
or  place  where  the  admiral  or  admirals  have  or  pretend 
to  have  power,  authority  or  jurifdiiftion,  Oiall  be  inquired, 
tried,  heard,  determined  and  judged  in  fuch  (hires  and 
places  in  the  realm  as  (hall  be  limited  by  the  King's  com- 
miffion  or  commiffions  to  be  diredled  for  the  fame,  in 
like  form  and  condition  as  if  any  fuch  offence  or  offences 
had  been  committed  or  done  in  or  upon  the  land  ;  and 
fuch  commiffions  fhall  be  had  under  the  King's  great  feal, 
direded  to  the  admiral  or  admirals,  or  to  his  or  their 
lieutenant,  deputy  and  deputies,  and  to  three  or  four 
other  fubltantial  perfons  as  (hall  be  named  or  appointed  by 
the  Lord  Chancellor  of  England  for  the  time  being,  from 
time  to  time,  and  as  oft  as  need  (hall  require,  to  hear  and 
determine  fuch  offences  after  the  common  courfe  of  the 
laws  of  this  land  ufed  for  felonies,  and  robberies,  tfc, 
done  and  committed  upon  the  land  within  this  realm. 

And  it  is  farther  enaded  by  the  faid  ftatute,  "  That 
if  any  perfon  or  perfons  happen  to  be  indicSfed  for  any 
fuch  offence  done  or  hereafter  to  be  done  upon  the  feas, 
or  in  any  other  place  above  limited,  that  then  fuch  order, 
procefs,  judgment  and  execution  (hall  be  ufed,  had,  done 
and  made  to  and  againft  every  fuch  perfon  and  perfons, 
fo  being  indi£ted,  as  againft  felons,  isfc.  for  any  felony, 
&c.  upon  the  land  by  the  laws  of  the  land  is  accuftomed. 

And  it  is  farther  enaded  by  the  faid  ftatute,  "  That 
fuch  as  (hall  be  convidt  of  any  fuch  offence  by  verdi£t, 
confeffion,  or  procefs  by  authority  of  any  fuch  commif- 
fion,  (hall  have  and  fuffer  fuch  pains  of  death,  loffes  of 
lands,  goods  and  chattels,  as  if  they  had  been  attainted 
and  convifled  of  fuch  offence  done  upon  the  land,  and 
alfo  that  they  (hall  be  excluded  from  the  benefit  of  the 
clergy. 

In  the  conftruflion  of  this  aft  the  following  opinions 
have  been  holden  : 

That  it  does  not  alter  the  nature  of  the  offence,  fo  as 
to  make  that,  which  was  before  a  felony  only  by  the  Civil 
law,  now  become  a  felony  by  the  Common  ;  for  the 
offence  muft  ftill  be  alleged  as  done  upon  the  fea,  and  is 
no  way  cognizable  by  the  Common  law,  but  only  by  vir- 
tue of  this  ftatute  ;  which,  by  ordaining  that  in  fome  re- 
fpefls  it  (hall  have  the  like  trial  and  punilhments  as  are 
ufed  for  felony  at  Common  law,  (hall  not  be  carried  fo 
far  as  to  make  it  alfo  agree  with  it  in  other  particulars 
which  are  not  mentioned ;  and  from  hence  it  follows  that 
this  offence  remains,  as  before,  of  a  fpecial  nature  and 
that  it  (hall  not  be  included  in  a  general  pardon  of  all 
felonies.  ^Injl.m,  2.  Hale's  Hi/i,  P.C.  270.  Moor, 
756.  3//!/?.  112.  Co.  Lit.  2<)i.  2  Hale's' Hi/}.  P.C. 
37°- 

From  the  fame  ground  alfo  it  follows,  that  no  perfon 
in  refped  of  this  ftatute  be  conftrued  to  be,  or  punifhed 
as  accefibries  to  piracy  before  or  after,  as  they  might  have 
been,  if  it  had  been  made  felony  by  the  ftatute,  whereby 
all  thofe  would  incidentally  have  been  accelFaries  in  the 

lik9 
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like  cafes  in  which  they  would  have  been  accelTirics  to  a 
felony  at  Common  law ;  and  from  hence  it  follows,  that 
acceffaries  to  piracy,  being  neither  exprefsly  named  in  the 
ftatute,  nor  by  conftrudion  included  in  it,  remain  as  they 
were  before,  and  were  triable  by  the  Civil  law,  if  their 
offences  were  committed  on  the  fea  ;  but  on  the  land, 
by  no  law,  until  ii  t^  izfT.^.  cap.  7.  for  2  G"  3  Ed.  6. 
cap.  24.  which  provides  againlt  acceffaries  in  one  county 
to  a  felony  in  another,  extends  not  to  acceflaries  to  an 
ofFence  committed  in  no  county,  but  on  the  fta  ;  but  by 
the  faid  ftatute  of  1 1  ^  12  /^.  3.  they  are  triable  in  like 
manner  as  the  principals  are  by  the  ftatute  of  28  H.  8. 
3  In/I.  112.     I  HazvL  P.C.  99. 

From  the  fame  ground  alfo  it  follows,  that  an  attainder 
for  this  ofFence  corrupts  not  the  blood,  inafmuch  as  the 
ftatute  only  fays,  that  the  offender  (hall  fuffer  fuch  pains 
of  death,  (Jc.  as  if  he  were  attainted  of  a  felony  at  Com- 
mon law,  but  fays  not  that  the  blood  fhall  be  corrupted. 
3  Inji.  112.      I  Haivi.  P.  C.  99. 

Yet  it  has  been  refolved,  that  an  offender  ftanding 
mute  on  an  arraignment,  by  force  of  this  ftatute,  (hall 
have  judgment  of  paine  fort  t5f  dure;  for  the  words  of 
the  ftatute  are,  that  a  commiflion  (hall  be  dircfted,  isfc. 
to  hear  and  determine  fuch  offences  after  the  common 
courfe  of  the  laws  of  the  land.  3  Inji.  1 14.  Dyer  241. 
pi.  49.   308.  pi.  73. 

It  hath  been  holden,  that  the  indiflment  for  this  of- 
fence muft  allege  the  fa£t  to  be  done  at  fea,  and  muft 
have  both  the  word  felonke  and  piratice ;  and  that  no 
offence  is  punifhable  by  virtue  of  this  aft  as  piracy,  which 
would  not  have  been  felony  if  done  on  the  land,  and 
confequently  that  the  taking  of  an  enemy's  (hip  by  an 
enemy  is  not  within  the  ftatute.  3  InJl.  112.  i  Roll. 
Rep.  175.     I  Hawk.  P.C.  100. 

It  is  agreed,  that  this  ftatute  extends  not  to  offences 
done  in  creeks  or  ports  within  the  body  of  a  county,  be- 
caufe  they  are  and  always  were  cognizable  by  the  Com- 
mon law.  Moor  -j^b.  l  Roll.  Rep.  175.  i  Hawk.  P. 
C.  100. 

By  the  II  Of  12  /iT.  3.  cap.  7.  it  is  enafled,  "  That 
all  piracies,  felonies  and  robberies,  committed  in  or  upon 
the  fea,  or  in  any  place  where  the  admiral  has  jurifdic- 
tion,  may  be  tried  and  determined  at  fea  or  upon  the 
land,  and  in  'any  of  his  Majefty's  iftands  or  plantations, 
i^c.  to  be  appointed  by  the  King's  commiflion  under  the 
great  feal,  or  the  feal  of  the  admiralty,  direfled  to  any  of 
the  admirals,  i^c.  and  fuch  perfons  and  officers  by  name 
or  for  the  time  being,  as  lysMajefty  (hall  think  fit;  who 
(hall  have  power  jointly  or  feverally,  by  warrant  under 
hand  and  feal  of  any  of  them,  to  commit  any  perfon 
againft  whom  information  of  any  fuch  offences  (ball  be 
given  upon  oath,  and  to  call  a  court  of  admiralty,  which 
(hall  confift  of  feven  perfons  at  the  leaft,  and  ftiall  proceed 
in  the  trial  of  the  faid  offender  according  to  fuch  direftions 
as  are  fet  forth  at  large  in  the  faid  ftatute  of;  continued  by 
I  Geo.  I.  for  five  years,  and  by  6  Geo.  i.  made  per- 
petual. 

And  it  is  farther  enafted  by  the  faid  ftatute,  feSf.  8. 
"  That  if  any  of  his  Majefty's  natural  born  fubje£ls  or 
denizens  of  this  kingdom,  (hall  commit  any  piracy  or 
robbery,  or  any  a6l  of  hoftility,  againft  other  his  Ma- 
jefty's fubjedts  upon  the  fea,  under  colour  of  any  com- 
miflion from  any  foreign  prince  or  ftate,  or  pretence  of 
authority  from  any  perfon  whatfoever ;  fuch  offender  and 
offenders,  and  every  of  them,  (hall  be  deemed,  adjudged 
and  taken  to  be  pirates,  felons  and  robbers ;  and  they  and 
every  of  them,  being  duly  convifled  thereof  according 
to  this  aft,  or  the  aforefaid  aft  of  28  Hen.  8.  (hall  have 
and  fuffer  fuch  pains  of  death,  lofs  of  lands,  goods  and 
chattels,  as  pirates,  felons  and  robbers  upon  the  feas 
ought  to  have  and  fuffer." 

And  it  is  farther  enafted  by  the  faid  ftatute,  "  That 
if  any  commander  or  mafter  of  any  (hip,  or  any  feaman 
or  mariner,  (hall  in  any  place,  where  the  admiral  hath 
jurifdiftion,  bec'ray  his  truft,  and  turn  pirate,  enemy  or 
rebel,  and  piratically  and  felonioufly  run  away  with  his 
ftiip  or  (hips,  or  any  barge,  boat,  ordnance,  ammuni- 
tion, goods  or  merchandize,  or  yield  them  up  volunta- 
rily to  any  pirate,  or  bring  any  feducing  mefTage  from 
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any  pirate,  enemy  or  rebel,  or  confult,  combine  or  con- 
federate with  or  attempt,  or  endeavour  to  corrupt  any 
commander,  nlifter,  officer  or  marine,  to  yield  up  or 
run  away  with  any  Ihip,  goods  or  merchantiize,  or  turn 
pirate,  or  go  over  with  pirates,  or  if  any  perfon  ftiall  lay 
violent  hands  on  his  commander,  whereby  to  hinder  him 
from  fighting  in  defence  of  his  fhip  and  goods  committed 
to  his  truft,  or  that  (hall  confine  his  mafter,  or  make 
or  endeavour  to  make,  a  revolt  in  his  ftjip,  fliall  be  ad- 
judged to  be  a  pirate,  felon  and  robber,  and  being  con- 
vifted  thereof  according  to  the  direftions  of  this  aft,  (hall 
have  and  fuffer  pains  of  death,  lofs  of  lands,  goods  and 
chattels,  as  pirates,  felons  and  robbers  upon  the  feas 
ought  to  have  and  fuffer." 

And  it  is  farther  enafted  by  the  faid  ftatute  "  That 
all  and  every  perfon  and  perfons  whatfoever,  who  ftiall 
either  on  the  land  or  upon  the  feas  wittingly  or  know- 
ingly fet  forth  any  pirate,  or  aid  and  afllft,  or  maintain, 
procure,  command,  counfel  or  advife  any  perfon  or  perfons 
whatfoever,  to  do  or  commit  any  piracies  or  robberies  upon 
the  feas,  and  fuch  perfon  or  perfons  (hall  thereupon  do  or 
commit  any  fuch  piracy  or  robbery,  then  all  and  every 
fuch  perfon  or  perfons  whatfoever  fo  as  aforefaid  fetting 
forth  any  pirate,  or  aiding  or  aflifting,  maintaining,  pro- 
curing, commanding,  counfelling  or  advifing  the  fame, 
either  on  the  land  or  upon  the  fea,  (hall  be  adjudged  tc 
be  acceffory  to  fuch  piracy  and  robbery  done  and  com- 
mitted. And  farther,  that  after  any  piracy  or  robbery  i; 
or  (hall  be  committed  by  any  pirate  or  robber  whatfo- 
ever, every  perfon  or  perfons,  who,  knowing  that  fuel 
pirate  or  robber  has  done  or  committed  fuch  piracy  ant 
robbery,  (hall  upon  th«  land  or  upon  the  water  receive,  en 
terrain  or  conceal  any  fuch  pirate  or  robber,  or  receive  01 
take  into  his  cuftody  any  fliip,  veffel,  goods  or  chattel 
which  have  been  by  any  fuch  pirate  or  robber  piratically 
and  felonioufly  taken,  (hall  be  by  this  ftatute  likewife  ad 
judged  to  be  acceffory  to  fuch  piracy  and  robbery ;  am 
that  all  fuch  acceffories  to  fuch  piracies  and  robberies  fha 
be  inquired  of,  heard  and  determined,  and  adjudged  ac 
cording  to  the  common  courfe  of  the  law,  according  t 
the  faid  ftatute  of  28  Hen.  8.  as  the  principals  of  fut. 
piracies  and  robberies  may  be,  and  no  otherwife,  and  be 
ing  thereupon  attainted  (hall  fuffer  fuch  pains  of  death 
lofs  of  lands,  goods  and  chattels,  and  in  like  manner  a  I 
the  principals  of  fuch  piracies,  robberies  and  feionie  I 
ought  to  fuffer  according  to  the  faid  ftat.^of  28  Hen.  SI 
which  is  declared  to  be  in  full  force ;  any  thing  in  thi  I 
aft  to  the  contrary  notwithftanding." 

And  by  4  Geo.  1.  cap.  11.  "  All  pfirfons  who  ftal 
commit  any  offence  for  which  they  ought  to  be  adjudge 
pirates,  felons  or  lobbers  by  1 1  Cff  12  /^  3.  may  be  trie 
and  judged  for  every  fuch  offence,  according  to  the  forn 
of  28  He7i.  8.  and  (hall  be  excluded  from  their  clergy. 

By  the  8  Geo.  1.  cap.  24.  for  the  more  effeftual  fupi 
preflihg  of  piracy,  it  is  declared  and  enafted,  "  Tiiaf  i. 
any  commander  or  mafter  of  any  (hip  or  vefTel,  or  anj 
other  perfon  or  perfons,  (hall  any  wife  trade  with  aii] 
pirate  by  truck,  barter,  exchange  or  in  any  other  man^ 
ner,  or  ftiall  furnifh  any  pirate,  felon  or  robber  upon 
the  feas  with  any  ammunition,  provifion  or  ftores  of  any 
kind,  or  (hall  fit  out  any  (hip  or  vefl'el  knowingly,  aiu 
with  a  dcfign  to  trade  with  or  fupply,  or  correfpom 
with  any  pirate,  felon  or  robber  upon  the  feas  ;  or  i 
any  perfon  or  perfons  (hall  any  ways  confult,  combine 
confederate  or  correfpond  with  any  pirate,  felon  Q 
robber  on  the  feas,  knowing  him  to  be  guilty  of  an) 
fuch  piracy,  felony  or  robbery  ;  fuch  offender  and  offen' 
ders,  and-every  of  them,  (hall  in  each  and  every  of  thi 
faid  cafes  be  deemed,  adjudged  and  taken  to  be  guilty 
piracy,  felony  and  robbery,  and  he  and  they,  (hall  ai\( 
may  be  inquired  of,  tried,  heard  and  adjudged  of  and  ia 
all  or  any  of  the  matters  aforefaid,  according  to  the  fla 
tute  made  28  Hen.  8.  for  pirates,  and  the  ftatute  mad( 
II  {if  12  IV.  3.  and  he  and  they  being  convifted  0/  al 
or  any  of  the  matters  aforefaid,  (hall  fuffer  fuch  pains  0 
death,  lofs  of  lands,  goods  and  chattels,  as  pirates,  fe< 
Ions  and  robbers  upon  the  feas  ought  to  fiiff>;r ;  and  ill 
cafe  any  perfon  or  perfons  belonging  to  any  (hip  or  vef 
(el  whatfoever,  upon  meeting  any  mc/chaiu  fliip  or  vef 
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fel  on  the  high  feas,  or  in  any  portj  haven  or  creek 
whatfuever,  (hall  forcibly  board  or  enter  into  fuch  ftiip  or 
veflel,  and,  though  they  do  not  fcize  and  carry  ofF  fuch 
(hip  or  veffcl,  (hall  throw  overboard  i  r  deftroy  any  part 
of  the  goods  ormeichandizes  belonging  to  fuch  fhip  or  vef- 
fel,  the  perfon  and  perfons  who  fhall  be  guilty  thereof, 
{ball  in  all  refpe£ts  be  deemed  and  punifiied  as  pirates,  as 
aforefaid." 

And  Seit.  2.  it  is  farther  enabled,  "  That  every 
(hip  or  vefTel,  which  (hall  be  fitted  out  with  a  defign  to 
trade  with,  or  fupply  or  correfpond  with  any  pirate,  and 
all  and  every  goods  and  merchandizes  put  on  board  the 
fame  for  any  intent  or  purpofe  to  trade  with  any  pirate, 
felon  or  robber  on  the  feas,  (hall  be  ipfo  faSio  forfeited, 
one  moiety  (hereof  to  the  ufe  of  the  King's  Majefty, 
his  heirs  and  fuccelTors,  the  other  moiety  to  the  perfon 
or  perfons  who  (hall  flrft  make  difcovery,  and  give  in- 
formation of  fuch  intent  or  defign  ;  and  fuch  perfon  or 
perfons  who  (hall  firft  make  fuch  difcovery,  (hall  and 
may  fue  for  and  recover  the  faid  (hip  or  veflel,  and  all 
and  every  the  goods  and  merchandizes  on  board  the 
fame,  in  the  high  court  of  admiralty." 

And  Seii.  3.  "  Whereas  there  are  fome  defefts  in  the 
laws  for  bringing  perfons  who  are  acceflbries  to  piracy 
and  robbery  upon  the  feas  to  condign  punifhment,  if  the 
principal  who  committed  fuch  piracy  and  robbery  is  or 
cannot  be  apprehended  and  brought  to  juftice;  be  it 
therefore  ena£led,  That  all  and  every  perfon  and  perfons 
whatfoever,  who  by  the  faid  (tatute  made  11  i£  \i  JV. 
3.  are  declared  to  be  acceflbry  or  accefTories  to  any  pi- 
racy or  robbery  therein  mentioned,  are  hereby  declared, 
and  fliall  be  deemed  and  taken  to  be  principal  pirates,  fe- 
lons and  robbers,  and  (hall  and  may  be  inquired  of, 
heard,  determined  and  adjudged  in  the  fame  manner,  as 
perfons  guilty  of  piracy  and  robbery  may  and  ought  to 
be  inquired  of,  tried,  heard,  determined  and  adjudged 
by  the  faid  ftatute  11  is"  \xW.  3.  and  being  thereof  at- 
tainted and  convifted,  (liall  fufFer  fuch  pains  of  death, 
lofs  of  lands,  goods  and  chattels,  and  in  like  manner,  as 
pirates  and  robbers  ought  to  be  by  the  faid  a£l  to  fufFer." 
And  &e£i.  4.  it  is  farther  enadled,  "  That  all  and 
every  offender  or  offenders  convi<£led  of  piracy,  felony  or 
robbery  by  virtue  of  this  adt,  (hall  not  be  admitted  to 
have  the  benefit  of  clergy,  but  be  utterly  excluded  of 
and  from  the  fame." 

And  Se£l.  5.  "  To  the  end  that  a  farther  encourage- 
ment may  be  given  to  all  feamen  and  mariners  to  fight 
and  defend  their  (hips  from  pirates,  it  is  farther  enadled, 
iThat  in  cafe  any  feaman  or  mariner  on  board  any  mer- 
ichant  (hip  or  vefTel,  or  any  other  (hip  or  vefTel,  (hall  be 
maimed  in  fight  againft  any  pirate,  every  fuch  feaman 
and  mariner,  upon  due  proof  of  his  being  maimed  in . 
fuch  fight,  (hall  not  only  have  and  receive  the  rewards 
already  appointed  by  a  ftatute  made  the  23  Car,  2.  inti- 
tled.  An  a<3  to  prevent  the  delivering  up  of  merchant 
(hips,  and  for  the  increafe  of  good  and  ferviceable  fea- 
men, but  (hall  alfo  be  admitted  into,  and  provided  for  in 
Grtenwich  hofp'.tat,  preferable  to  any  other  feaman  or 
mariner,  who  is  difabled  from  fervice  or  getting  a  liveli- 
hood merely  by  his  age." 

And  Se£i.  6.  it  is  farther  enabled,  "  That  in  cafe 
jany  commander,  inafter  or  other  officer,  or  any  feaman 
or  mariner  of  any  meichant  (hip  or  vefTel,  which  carries 
guns  and  arms,  (hall  not,  when  they  are  attacked  by  any 
pirate,  or  by  any  (hip  or  veflel  on  which  any  fuch  pirate  is 
on  board,  fi^ht  and  endeavour  to  defend  themfelves  and 
their  faid  (hip  or  veflel  from  being  taken  by  the  faid  pirate, 
or  (hall  utter  any  words  to  difcourage  the  other  mariners 
from  defending  the  fhip,  and  by  reafon  thereof  the  faid 
Ihip  or  vefTel  fhall  fall  into  the  hands  of  fuch  pirate;  then, 
and  in  every  fuch  cafe,  every  fuch  commander  or  mafler, 
or  other  officer,  and  every  feaman  or  mariner  who  (hall 
not  fight,  and  endeavour  to  defend  and  fave  the  faid  (hip 
or  vefTel,  or  who  (hall  utter  any  fuch  words  as  aforefaid, 
(hall  lofe  and  forfeit  all  and  every  part  of  the  wages  due 
to  him  and  them  refpeftivcly  to  the  owner  and  owners 
of  the  faid  (hip  or  vefTel,  and  (hall  not  be  permitted  to 
fue  for,  or  recover  the  fame,  or  any  part  thereof  in  any 
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court  of  lawr  or  equity,  and  as  a  farther  punifhment  (hall 
fufter  fix  months  imprifonment." 

And  Seel.  7.  "  For  prevention  of  feamen  or  mariners 
deferting  merchant  (hips  or  veflels  abroad  in  the  planta- 
tions, or  in  any  other  parts  beyond  the  feas,  which  is 
the  chief  occafion  of  their  turning  pirates,  and  of  great 
detriment  to  trade  and  navigation,  and  is  chiefiv  occaho- 
ned  by  the  owner  or  owners  of  fhips  or  veflels  paying 
wages  to  the  feamen  or  mariners  when  abroad,  it  is  en- 
abled, That  no  mafter  or  owner  of  any  merchant  fhip  or 
veflel  (hall  pay  or  advance,  or  caufe  to  be  paid  or  advan- 
ced to  any  feaman  or  mariner,  during  the  tims  he  fliall 
be  in  parts  beyond  the  feas,  any  money  or  efFtrSls  upon 
account  of  wages,  exceeding  one  moiety  of  the  wages 
which  (hall  be  due  at  the  time  of  fuch  payment,  until 
fuch  (hip  or  vefTel  (hall  return  to  Great  Britain  or  Ire- 
land, or  the  plantations,  or  to  fome  other  of  his  Ma- 
jefty's  dominions  whereto  they  belong,  and  from  whence 
they  were  firft:  fitted  out ;  and  if  any  fuch  matter  or 
owner  of  fuch  merchant  (hip  or  veflel  ftiall  pay  or  ad- 
vance, or  caufe  to  be  paid  or  advanced,  any  wages  to  any 
feaman  or  mariner  above  the  faid  moiety,  fuch  mafter  or 
owner  (hall  forfeit  and  pay  double  the  money  he  (hall  fo 
pay  or  advance,  to  be  recovered  in  the  high  court  of  ad- 
miralty by  any  perfon  who  (hall  fiift  difcover  and  inform 
for  the  fame. 

Perfons  committing  hoftilites,  or  aiding  enemies,  at 
fea,  may  be  tried  as  pirates,  18  Geo.  2.  c.  30,  Piracies 
and  robberies  on  the  fea,  excepted  out  of  the  general  par- 
don, 20  Geo.  2.  c.  52.  fe£i.  13.  See  16  Fin.  Abr.  tit. 
Pirates, 

Imitates  gOOUjS.  In  the  patent  to  the  admiral  he  has 
granted  to  him  bona  piratar' :  The  proper  goods  of  pirates 
only  pafs  by  this  grant ;  and  not  piratical  goods.  So  it 
is  of  a  grant  de  bonis  felonum,  the  grantee  fliall  not  have 
goods  ftolen,  but  the  true  and  rightful  owner.  But  the 
King  (hall  have  piratical  goods,  if  the  owner  be  not 
known.      10  Rep..  109.     Dyer  ibg.      'Jenk.  Cent.  325. 

ipifcatj),  (Pifcaria,  from  the  French  pecherie,  i.  e. 
pifcatio)  Is  a  liberty  of  fiftiing  in  another  man's  waters; 
In  law  French  pecherie.     See  Rjly's  Plac.  Pari.  646. 

pifrenartttS,  Is  ufed  in  our  records  for  a  filhmonger. 
Pat.  I  E.  3.  part.  3.   ffz.  13. 

IPttance,  or  pittance,  (Pitanda,)  A  fmall  repaft  of 
fi(h  or  flefh,      Cowell,  edit.    1727. 

Pitaim'artttg,  Was  an  officer  in  the  monafteries, 
whofe  bufinefs  it  was  to  provide  and  diftribute  the  pi- 
tances  of  herbs  and  meat  amongft  the  monks.  'Tis 
mentioned  in   the  Monajl.    I  torn.  pag.  148. 

Ipittlj  anO  tac.  Not  to  be  imported  but  in  Enghjh 
(hipping,  12  Car.  2.  c.  18.  /  8. 

Nor  from  the  Netherlands  or  Germany,  13  ti"  14  Car. 
2.  c.  II.  f.  23. 

To  what  duties  liable,  /^  TF.  i^  M,  c.  5.  f.  2. 

Penalty  on  burning  and  deftroying  pitch  or  tar  trees 
in  the  plantations,   3^4  Ann.  c,  10.  f.  6,  7. 

Importation  of  it  from  the  plantations,  and  Scotland 
into  England,  encouraged,  3  ^3"  4  Ann.  c.  IQ.  12  Ann. 
J).  I.  c.  9.  5  Geo.  I.  f.  II.  /  16,  17,  18.  8  Geo.  i. 
c.  12.  /.  4.     2  Geo.  2.  c.  35./  3. 

Plantation  pitch  and  tar  to  be  clean,  5  Geo.  i.  c.  i  r. 
f.  \b.     24  Geo.  2.   c.  52.  f.  2.     25  Geo.  1.  c.  35.  /  3. 

pttCljing  pClUC,  (commonly  a  penny)  Is  that  money 
which  is  paid  for  pitching,  or  fetting  down  every  fack  of 
corn,  or  pack  ofany  ot  her  merchandize  in  fairs  or  mar- 
kets.     Co'ivell,  edit.   IT^-"]. 

piaiam,  (mentioned  in  flat.  7.  i^  ^  P.  &  M.  cap. 
7.)  Is  a  licence  whereby  a  man  is  permitted  to  (hoot  in  a 
gun,  or  ufe  unlawful  games.  In  French  it  fignifies  a 
table,  where  orders  are  written  and  hung  up  ;  and  pla- 
caert  in  Dutch  is  an  edidtor  proclamation..  See  33  H.  8. 
c.  6. 

place,  [Locus)  Where  a  faft  was  committed,  is  to 
be  alleged  in  appeals  of  death,  indictments,  ^c.  and 
place  is  ponfiderable  in  pleadings,  in  fome  cafes  :  where 
the  law  doth  require  a  thing  to  be  fet  down  in  a  place 
certain,  the  party  muft  in  his  pleadings  fay,  it  was  done 
there.  Co.  Lit.  282,  When  one  thing  doth  co»ie  in 
1  6  N  th« 
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the  place  of  another,  it  fbail  be  faiJ  to  be  of  the  fame 
nature  ;  as  in  the  cafe  of  an  exchange,  isfc.  Shep.  Epit. 
700.     See  ilOtal,  and  16  Hfi.  Abr.   tit.   Place. 

IJlacita,  Pea?,  or  pleadings,  or  debates  and  trials  at 
law.  Placita  is  a  word  often  mentioned  in  our  hifto- 
ries  and  law  books:  At  firft  it  fignified  the  public  af- 
fembiies  of  all  degrees  of  men,  where  the  King  prefided, 
and  where  they  confulted  about  the  great  affairs  of  the 
kingdom,  and' thefe  were  called  generalia  placita,  be- 
caufe  generalitas  univirforum  mnjorum  tarn  clericorum  quam 
laicorum  ibidem  convenicbat.  This  was  the  cuftom  in  our 
neighbouring  nation  o^  France,  as  well  as  here,  as  we  are 
told  by  Hincman,  De  Ordine  Palaiii,  cap.  29.  and  by 
Bertinian,   in  his  Jnnals  of  Franc^  in  the  year  767. 

Some  of  our  hifforians,  as  Simeon  of  Durham,  and 
others,  who  wrote  300  years  afterwards,  tell  us,  that 
thefe  afTemblies  were  held  in  the  open  fields;  Nullam  enim 
oportet  Rfgem  in  Uteris  ajfignars  curiam,  quia  uhi  Rex  ju- 
dical in  aperto;  ibi  eft  curia  fua.  Some  are  of  opinion, 
that  thefe  Placita  generalia,  and  Curite  Regis,  were  what 
we  now  call  a  parliament :  'Tis  true,  the  lords  courts 
were  fo  called,  viz.  Placita  generalia,  but  oftner  Curia 
generaUs,  becaufe  all  their  tenants  and  vaflals  were  bound 
to  appear  the  e. 

We  alfo  meet  with  Placitum  nstninatum,  i.  e.  the  day 
appointed  for  a  criminal  to  appear,  and  to  make  his  de- 
fence. Leg.  H.  I.  cap.  29,  46,  50.  Placitum  fraaum, 
i.e.  when  the  day  is  paft.  Leg.  H.  I.  cap.  59.  My 
Lord  Coke  tells  us,  that  the  word  is  derived  from  pla- 
cendo,  quia  bene  plucitare  fuper  omnia  placet  :  This  feems 
to  be  a  very  fanciful  derivation  of  the  word  :  It  feems  ra- 
ther to  be  derived  from  the  German  plats,  or  from  the 
Latin  plaleis,  i.e.  fields  or  ftreets  where  thefe  afTemblies 
or  courts  were  firft  held.  But  this  word  placita  did  fome- 
times  flgnify  penalties,  fines,  mulfls,  or  emendations,  ac- 
cording to  Gervafe  of  Tilbury,  or  the  Black  Book  in  the 
Exchequer,  lib.  2.  tit.  13.  Phchu  autem  dicimus  pcenas 
fecuniarias  in  quas  incidunt  delinquentes.  So  in  the  laws  of 
Hen.  I.  cap.  12,  1 3.  Hence  the  old  rule  of  cuflom. 
Comes  habet  tertium  denarium  placitorum,  is  to  be  thus 
underftood  ;  the  Earl  of  the  county  (hall  have  the  third 
part  of  the  money  due  upon  mulds,  fines,  and  ametcia- 
ments  impofed  in  the  aflifes  and  county  courts.  Coivell, 
edit.  1727. 

pi.uitarC,  (i.  e.  Litigare  (sf  canfas  agere,)  To  plead. 
/,/.  ib. 

ptaritntOl,  A  pleader.  Ralph  Flambard  is  recorded 
to  be  Taiiusregni  placitator,  in  William  the  Second's 
time. 

■}dIa!t;tIC,  For  the  ordering  and  relief  of  perfons  inflifled 
■with  the  plague,    I  Jac.  I.  c.  31. 

Infeded  perfons  going  abroad  deemed  felons,  r  Jac.  r. 
c.  T^x.  f.  7. — Regulations  for  (hips  to  perform  quarentine, 
4  Ann.  c.  2.  7  Geo.  I.  c.  3.  8  Geo.  I.  c.  8.  and  c.  10. 
1  Geo.  2.  f.  13.     6  Geo.  2.  c.  34. 

Penalty  on  mafter  breaking  quarentine,  8  Geo.  i.  c.  18. 
f.  14.      27  Geo.  2.  f.  18.  /  4. 

Diredions  for  performing  quarentine  and  erecting  ia- 
zaiettos,   26  Geo.  2.  c.  6.     2gGeo.  2.  c.  8. 

Perfons  difobeying  dirc£lions  guilty  of  felony,  26Geo^.  2. 
c.  6.  /  I,  2,  3,  8,  10,  17,  18. 

Oiders  for  quaientine  to  be  read  in  churches,  2bGeo.  2. 
c.  6.  /  20. 

Goods  liable  to  retain  infeflion,  coming  from  the  Le- 
vant without  a  clean  bill  of  health,  not  to  be  landed  unlefs 
aired  in  a  foreign  lazerct,   26  Geo.  2.  c.  18.  f.  12. 

pJnint,  (.^lerela,)  Is  ufed  for  the  propounding  or 
exhitjiting  of  any  adtion  perfonal  or  teal  in  writing,  and 
fo  it  is  ufed,  Bro.  tit.  Plai/it  in  ajife;  and  the  party  ma- 
king this  pLint,  is  called  The  party  plaintiff".  Kitchin, 
fol.  231. 

Plnmljia,  A  plank  of  wood.     Cowell,  edit.  1727. 

^{niftcrcCS,  Not  to  exercife  the  art  of  a  painter  in 
London,    l  Jac.  I.  c.  20. 

^lantJItiOnS.  Sugar,  tobacco,  cotton-wool,  indico, 
ginger,  and  dying  wood  of  the  growth  of  the  plantations, 
ftiall  be  exported  thence  to  England  only,  12  Car.  2. 
c.  18.  f.  18.     Rice  and  melafle;,   3^4  Jnn.  c.  $.  f.  12. 

No  European  g<  ods  (hall  be  imported  into  any  planta-' 
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tion  bat  in  Er)glijh-\i\i\\t  (hipping,  whereof  the  mafter  and 
three-fourths  of  the  mariners  are  Enghjh,  15  Car.  2.  c.  7. 
Salt  for  the  fiftieries  excepted,  ibid.  felt.  7. 

Goods  imported  by  land  or  fea,  to  be  notified  to  the 
governor,    15  Car.  2.  C].  f.Z. 

Penalty  on  officers  of  the  cuftoms  fufFering  plantatio'n 
goods  to  pafs,  not  being  firft  unladen,   15  Car.  2.  c.  7. 

/  9- 

The  duty  on  fea  coals  fent  to  the  plantations,  15  Car.  2. 
c.  7.  /  10.  . 

Plantation  goods  not  to  be  carried  thence  to  Inland, 
22  y  23  Car.  2.  c.  26. 

Penalties  on  unloading  plantation  goods  elfewhere  than 
in  England,  22  fif  23  Car.  2.  c.  26.  /  1 2.  7  tS"  8  /^  ^. 
c.  22.  /  8  £3"  14. 

Duties  on  whale  oil,  blubber,  ^c.  taken  by  (hips  of 
the  plantations,   25  Car.  2.  c.  7.      i  Geo.  I.  c.  12.  /  4. 

Duties  payable  in  the  plantations  for  goods  (hipped  there, 
25  Car.  2.  Cj.  f.  2.     Explained  by  4  Geo.  3.  c.  15. 

Plantation  goods  not  to  be  carried  in  foreign  (hijte, 
■J  i£f  8  IK  Z-  (■  22. 

Governors  of  the  plantations,  i^c.  to  take  an  oath,  £^r, 
to  obferve  the  regulations  of  trade,  7  55?  8  /^.  3.  c.  22. 
/  4.     S  (^  g  IF.  3.  c.  20.  /  69. 

Officers  of  cuftoms  there  to  have  the  fame  power  is 
officers  of  cuftoms  in  England,  j  ^  %  IF.  3.  c.  22.  f.b. 

By-laws  or  Cuftoms  contrary  to  law,  void,  7  tf  8  /^, 3. 
c.  22.  /  9.  _ 

Places  of  truft  there,  in  the  law  or  treafury,  to  be  in 
the  hands  of  natural-born  fubjefls,  7  y  8  /i^  3.  c.  22. 
feii.  12. 

King  to  approve  the  governors,  7  £3"  8  //^  3.  f.  22, 
/  i6. 

Lands  there  not  to  be  fold  to  aliens  without  his  Ma- 
jefty's  confenr,  7  £s^  8  ^.  3.  c.  22.  /  16. 

Ships  to  be  regiftered,  ts'f,  j  isfS  IF.  2-  (■  22.  /  17, 

Governors  of  plantations  may  be  tried  in  England  foi 
offences  committed  in  their  government,  11  is"  12  /^  3 
f.  12. 

Iri/h  linen  may  be  expotted  to  the  plantations,  3  £/  , 
Arm.  c.  8. 

Bounties  on  imported  ftores  froth  the  plantations,  3  fc 
4  Ann.  f.  10.     2  Geo.  2.  c.  35.  /  3. 

Penalty  on  deftroying  pine-trees,  3^4  Ann.  c.  it 
/  6.     9  Ann.  c.  17.     8  Geo.  i.  c.  12.  /  5.     2  Get.  * 

^-  35- 

Value  of  foreign  coins  there  fettled,  6  Ann.  c.  30. 

All  fubjefls  to  have  free  trade  to  America,  6  Ann.  c,  37 
y;  15  fer  22. 

Plantation  bonds  to  be  delivered  up  if  not  put  in  full 
in  three  years,  8  Ann.  f.  13.  /  23. 

Duties  on  prize  goods  in  America,  9  Ann.  c.  27. 

Infants  confenting  may  be  bound  to  fervice,  4  Gee.  i 
c.ii.f  5.  _    ^ 

Furs  of  plantations  to  be  brought  to  Great  Britain^ 
8  Geo.  I.  c.  15.  /  24. 

Salt  may  be  carried  from  any  part  of  Europe  to  PiH- 
fylvania,  13  Geo.  i.  c.  S-  To  New-York,  3  Geo.  2, 
c.  12. 

Lignum  vita  may  be  imported  from  the  plantations  free, 

1  Geo.  2.  c.  17.  /.  5. 

Undivided  (hares  of  Carolina  furrcndered  to  hisMajeftj, 

2  Geo.  2.  c.  34. 

Regulations  for  the  prefervation  of  woods  in  Anferks, 
2  Geo.  2.  c.  35. 

Liberty  to  carry  rice  from  Carolina  to  the  Sooth  61 
Cape  Fini/ierre,   3  Geo.  2.  c.  28.  _ 

Before  fiiipped,  exporter  to  make  an  entry  with  tltt 
colledfor  of  the  cuftoms,  i^c.    3  Geo.  2.  c.  28.  /.  4. 

Half  fubddy  to  be  paid,  3  Gee.  2.  c.  28.  /  5. 

Extended  to  Georgia,  8  Geo.  2.  c.  19.  27  Get,  8 
c.  18.  /  3. 

Goods  not  enumerated  may  be  imported  into  /««* 
from  the  plantations,  4  Geo.  2.  c.  15. 

Debts  owing  in  the  plantations  may  be  proved  befort 
magiftrate  in  England,  5  Geo.  2.  c.  3. 

Lands  in  the  plantations  made  liable  to  debts,  5  Geo.  2| 
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Hats  not  to  be  exported  from  one  plantation  to  an- 
alher,  5  Geo.  2.  <r.  22. 

Hatters  in  America  not  to  have  more  than  two  ap- 
prentices, 5  Geo.  1.  c.  22.  fe£}.  7. 

The  duly  on  coffee  of  the  plantations  reduced,  5  Geo.  2. 
'..  24. 

A  duty  on  foreign  rum  and  melafles  imported  to  the 
plantations,  6  Geo.  2.  c.  13.     29  Geo.  2.  c.  26. 

No  fugar  10  be  imported  to  Ireland,  unlefs  of  the 
irowth  of  the  plantations,  or  (hipped  in  Great  Britain, 
b  Geo.  2.  c.  13.  Continued  to  30th  of  September  1764, 
ind  from  29th  of  September  1 7 64.  made  perpetual,  fub- 
lefl  to  alterations  in  4  Geo.  3.  c.  15. 

Drawback  on  fugar  re-exported,  6  Geo.  2,  c.  13.  /^  9. 
J  (jf  10  JV.  3.  c.  23.  /.  8. 

Allowance  on  exportation  of  fugar  refined  in  Great 
Britain,  6  Geo.  2,  c.  13.  /.  19. 

Liberty  given  to  carry  fugar  from  the  plantations  to 
'oreign  markets,  12  Geo.  2.  c.  30.  Continued,  ^Geo.  3. 
•.  12.     Extended   to  all  £m//Zi  Ihips,   15  Geo.  2.  c.  33. 

'5- 

Oath  that  the  [hip  belongs  to  Britljh  fubjefts,  12  Geo. 
I.  c.  30.  /  3. 

Officers  of  cuftoms  (o  examine  fufpefled  (hips,  12  Geo. 
t,  c.  30.  feS?.  6. 

Ships  taking  in  Other  goods  fubje£l  to  entries,  (^c.  12 
uo.  2.  c.  30.  feH.  10. 

Charters  to  be  granted  in  time  of  war  to  adventurers 
0  conquer  lands  in  America,    13  Gee.  2.  c.  4..  /.  13. 

Foreigners  refiding  kven  years  in  the  plantations,  and 
alcing  the  oaths,  to  be  deemed  natural  fubje6ts,   \1Geo.2. 

•I- 
Unlawful  rtocks  and  undertakings  in  the  plantations 

ifohibited,   14  Geo.  2.  c.  "yj , 

Mafter  of  (hips  to  make  oath  of  the  truth  of  their  re- 
ifter,   15  Geo.  2.  c.  31. 

Relief  provided  where  the  regifter  is  loft,  15  Geo.  2. 
.31.7:2. 

The  conditions  of  plantation-bonds  fhall  fpecify  a  cer- 
ficate  of  landing  the  goods  within  18  months,  15  Geo.  2. 

31-/4-. 

Seamen  in  the  plantations  not  to  be  imprefled,   19  Geo. 

•  c.  30. 

A  premium  on  plantation  indico,  21  Geo,  2.  c.  30. 
8  Geo.  2.  c.  25.     Continued  and  amended,  3  Geo.  3. 

Raw  filk  may  be  imported  from  the  plantations  free, 

3  Geo.  2.  c.  20. 

Bar  iron  may  be  Imported  from  the  plantations  to 
jondon,  and  pig  iron  to  any  port  free,  23  Geo,  2,  c.  29. 
Vnd  bar  iron  to  any  port,   30  Geo.  2.  c,  16. 

Slitting  mil's,  fteel  furnaces,  i^c,  not  to  be  erefted  in 
he  plantations,   23  Geo.  2,  c,  29.  /  9. 

Pot  afhes  of  the  plantations  fiiay  be  imported  free, 
'./[Geo.  2.  f.  51. 

Reftraint  of  paper  credit  in  the  plantations,  24  Geo,  2. 

•  53- 

The  a£l  concerning  atteftation  of  wills  extended  to  the- 
Brilijh  colonies,  25  Geo.  2.  c.  6.  f.  10. 

Foreign  proteftants  enabled  to  ferve  oiEcers  and  foldiers 
n  America,  29  Geo.  2.  c,  $.  f.  i. 

For  recruiting  the  army  in  America,  29  Geo.  2.  c.  35. 

Indented  fervanfs  may  be  inlifted,  29  Geo.  2.  c,  35. 
fea.  I. 

Troops  raifed  in  America,  when  joined  whh  Britljh 
forces,  fubjcft  to  the  rales  and  articles  of  war,  30  Geo.  2. 
(.b.fea.  73. 

No  vidluals  to  be  exported  from  the  plantatioDs  during 
the  war  with  France,  except  to  Great  Britain  or  Ireland, 
or  to  fome  of  the  plantations,  30  Geo.  2,  c,  9. 

Rice  may  be  exported  to  the  Southward  of  Cape  Fl- 
lijlerre,  30  Geo.  2.  c.  9.  /.  ir. 

Certain  rates  and  duties  on  foreign  goods  imported  into 
any  of  the  plantations  in  America,  4  Geo.  3.  c,  15. 

Paper  btlls  of  credit  in  the  plantations  declared  void, 

4  Geo.  3.  c.  34. 

For  granting  (tamp  duties  in  the  plantations,  £3"^.  5 
Geo.  3.  c,  12.     Repealed  by  6  Geo.  3.  c.  11. 
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l^iatC,  A  hoy,  or  water- ve(rel  fo  called,  13  EUz. 
cap.  15.  A  tax  laid  on  perfons  pofTefTed  of  filvcr  plate^ 
29  Geo.  2.  c.  14. 

^iJIapljoufc.    See  j^itfatuc. 

|)lnpg  ma  gameg.    See  ^ttfaucc,  ©amin^. 

I^Ica,  {Placitum,  from  the  Saxon  pleo,  or  plcch,  i.  e. 
juris  aillo,)  Signifies  that  which  either  party  alledgeth  for 
himfelf  in  court,  which  was  wont  to  be  done  in  French 
from  the  conqueft  until  Edward  the  Third,  who  ordained 
them  to  be  done  in  EngUJh,  in  the  36th  year  of  his  reign^ 
cap.  15.  Thefe  are  divided  into  Pleat  of  the  Croxvn  and 
Common  Pleas,  Pleas  of  the  Crown  of  Scotland  are  four, 
viz,  robbery,  rape,  murder,  and  wilful  fire.  Skene  de 
verb.  Jlgnif.  verbo  Placitum.  With  us  they  are  all  fuits 
in  the  King's  name,  againft  offences  committed  againft 
his  Crown  and  dignity.  Staundf.  Pi.  Cor.  cap.  i.  Or 
againft  his  Crown  and  peace.  Smith  de  Rep.  Angl.  lib.  2. 
cap.  9.  And  thofe  feem  to  be  treafons,  felonies,  mif- 
prifions  of  either,  and  maihem.  Co.  4  Injl.  cap.  10. 
Edward  the  Firft  enfeoffed  JValter  de  Burgo  in  the  land 
of  Uljier  in  Ireland,  excepting  the  pleas  of  the.  Crownj 
to  wit,  rape,  honlal,  wilful  firing,  and  treafure-trove, 
Camb.  tit.  Ireland.  Common  pleas  are  thofe  that  are  held 
between  common  perfons,  yet  by  the  former  definitions 
they  muft  comprife  all  other,  though  the  King  be  a  party. 
Plea  may  farther  be  divided  into  as  many  branches  as 
adlion  ;  which  fee,  for  they  fignify  all  one.  Then  there 
is  a  foreign  plea,  whereby  matter  is  alledged  in  any  court, 
that  may  be  tried  in  another :  As  if  one  (hould  lay 
baftardy  to  another  in  a  court-baron.  Kiichin,  fol.  75. 
The  word  placitum  is  ufed  by  the  commentators  upon 
the  Feuds  in  the  fame  fignification  that  pleas  be  with  us, 
and  placltare  with  them  is  litigare  kf  caufas  agere,  Hotom. 
in  verbo  Feudal,  verbo  Placltare. 

pica  aim  HCmttrcei:  in  equity.  See  16  Fm.  Abr. 
361—376. 

plcaOingS,  Are  all  the  fayings  of  the  parties  to  the 
fuit  after  the  coimt  or  declaration,  to  wit,  whatever  is 
contained  In  the  bar,  replication  and  rejoinder,  and  not 
in  the  count  itfelf  j  and  therefore  defaults  in  the  matter  of 
the  count  are  not  comprized  within  mif-pleadlng,  or  in- 
fufficient  pleading,  nor  are  remedied  by  the  ftatute  of 
Jeofails,  32  H.  8.  but  only  the  mif-pleading  or  infufficienf 
pleading  committed  in  the  bar,  replication  and  rejoinder; 
but  thofe  are  now  remedied  alfo  by  18  EUz,  cap,  13. 
Cowell,  edit.  1727. 

Pleading  in  general  fignifies  the  allegations  of  parties 
to  fuits  when  they  are  put  into  a  proper  and  legal  form  ; 
and  are  diftlnguilhed,  in  refpe£l  to  the  parties  who  plead 
them,  by  the  names  of  bars,  replications,  rejoinders,  fur- 
rejoinders,  rebutters,  furrebutters,  i^c.  and  tho'  the 
matter  in  the  declaration  or  count  does  not  properly  come 
under  the  name  of  pleading,  yet  being  often  comprehended 
in  the  extended  fenfe  of  the  word,  it  is  generally  confidered 
under  this  head.     i^Bac,  Abr,  r. 

Pleading,  in  ftriftnefs,  is  no  more  than  fetting  forth  that 
faft  which  in  law  fliews  the  juftnefs  of  the  demand  made 
by  the  plaintiff,  or  the  difcharge  and  defence  made  by  the 
defendant ;  and  herein  no  greater  certainty  is  required 
than  is  fufEcient  to  bring  on  a  trial  without  inveigling 
judge  or  jury  ;  and  it  feems,  that  originally  pleadings  were 
fo  formed,  and  were  very  plain  and  concife ;  but  in  pro- 
grefs  of  time  pleaders,  yea  and  judges,  became  too  curious 
in  them,  fo  that  the  art  and  dexterity  of  pleading,  which 
in  Its  ufe,  nature  and  defign  was  only  to  render  the  fail 
plain  and  intelligible,  and  to  bring  the  matter  to  judg- 
ment with  convenient  certainty,  began  to  degenerate  from 
its  primitive  fimplicity  and  true  ufe,  and  end  in  a  piece 
of  nicety  and  curiofity,  which  how  it  hath  improved 
therein  in  latter  times,  the  length  of  the  pleadings,  the 
many  unneceffary  repetitions,  and  the  many  mifcarrlages 
of  caufes  upon  fmall  and  trivial  obje£lions,  do  but  too 
fufficiently  teftify.     4  Bac.  Abr,  i. 

Pleas  were  anciently  ore  tenus,  and  afterwards  minuted 
down  by  the  prothonotaries,  and  entred  of  record  in  the 
Latin  tongue,  that  being  a  dead  language,  and  leaft  fubjeil 
to  variation,  to  remain  as  monuments  and  precedents  of 
the  law :  that  the  pleading  (hould  be  in  Latin  is  exprefsly 

ena^ed 
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enafled  by  the  36  Ed.  3.  cap.  15.  whlrli  fiatute  was 
ttiade  10  abolifli  a  law  introduced  by  IVUnaih  the  Con- 
queror., which  ordained,  that  the  pleadings  in  the  courts 
of  juftice  fliould  be  in  French.     4  Bac.  Abr.  i.      10  Co. 

But  now  by  4  Geo.  1.  cap.  26.  it  is  enafled,  "  That 
all  writs,  procefs,  pleadings,  rules,  indidtments,  records, 
and  all  proceedings  in  any  courts  of  juftice  within  England, 
and  in  the  court  of  Exchequer  in  Scotland,  fhall  be  in  the 
Englijh  tongue,  and  be  written  in  fuch  common  hand  as 
a£ts  of  parliament  arc  ufually  ingroffed  in,  the  lines  and 
words  to  be  written  at  leaft  as  clofe  as  the  faid  afls  ufually 
are,  and  not  abbreviated ;  and  all  perfons  offending  againft 
this  a<3,  fliall  forfeit  50/.  to  any  perfon  who  will  fue  for 
the  fame." 

But  by  6  Geo.  2.  cap.  14.  it  is  provided,  "  That  the 
above  penalty  (hall  not  be  extended  to  the  exprefling  the 
names  of  writs,  or  technical  words  in  the  fame  language, 
as  hath  been  ufed,  nor  to  abbreviations  ufed  in  the  Englijh 
language." 

In  pleading  there  are  feveral  general  rules  laid  down  in 
our  books ;  as,  that  good  matter  muft  be  pleaded  in  right 
form,  apt  time  and  due  order,  but  that  that,  which  is  but 
inducement  or  conveyance  to  the  fubftance,  need  not  be 
fo  certainly  alleged,  as  that  which  is  the  git  of  the  plea. 
Cff.  I./V.  303.     P/cm;.  65,  81.     Cro.Jac.^^z. 

That  that  which  is  apparent  to  the  courts,  and  appears 
from  a  necefTary  implication  in  the  record,  need  not  be 
averred.     Co.  Lit.  303.     7  Co.  40. 

That  every  man's  plea  ftiall  be  taken  mod  flrongly 
againft  himfelf,  as  every  body  is  prefumed  to  make  the 
moft  of  his  own  cafe.  Dyer  16.  Co.  Lit.  303.  Hob. 
234.     Latch  186. 

That  what  the  parties  have  agreed  in  pleading  (hall  be 
admitted,  tho'  the  jury  find  otherwife.     2  Mod.  5. 

That  when  a  man  will  recover  a  thing  from  another, 
it  is  not  enough  for  him  to  deftroy  fuch  perfon's  title, 
but  he  muft  prove  his  own  a  better,  according  to  the 
rule,  melior  eji  conditio  pojftdentis,  Vaugh.  58,  60.  per 
Lord  Vaughan. 

That  every  man  (hall  plead  fuch  pleas  as  are  pertinent 
and  proper  for  him,  according  to  the  quality  of  his  cafe, 
eftate  or  intereft.     Co.  Lit.  285,  303. 

That  the  law  requires  in  every  plea  two  things,  the 
one,  that  it  be  in  matter  fufEcient,  the  other,  that  it  be 
deduced  and  expre(red  according  to  the  forms  of  law  ; 
and  if  either  the  one  or  the  other  of  thefe  be  wanting, 
it  is  caufe  of  demurrer.     Hob.  164.  per  Lord  Hobart. 

That  every  plea  in  bar,  being  a  confeffion  and  avoid- 
ance of  the  plaintiff's  ailion,  muft  be  fubftantive  and 
certain,  with  an  avoidance  of  the  plaintiff's  demands, 
which  he  may  traverfe,  and  thereon  go  to  iffue,  becaufe 
the  declaration  of  the  plaintiff  ftands  confeffed,  as  far  as 
it  is  not  avoided  by  the  defendant.  Dyer  66.  Godb. 
253.      I  Leon.  78. 

That  if  a  count,  avowry  (which  is  in  nature  of  a 
count)  replication,  l^c.  want  form,  or  omit  circum- 
ftance  of  time,  place,  i^c.  they  may  be  made  good  by 
the  replication,  and  the  replication  by  the  rejoinder, 
Uc.     7  Co.  25.  a.     8  Co.  120.  b.     Co.  Lit.  303. 

That  all  pleas  muft  be  alleged  directly,  and  not  by 
way  of  rehcarfal  ;  nor  is  it  fufficient,  that  what  ought 
Jo  be  exprefsly  pleaded,  may  be  deduced  by  argument 
from  what  is  pleaded.     Co.  Lit.  303. 

That  in  matters  triable  by  our  law,  all  things  iffuable 
ought  to  be  fpecially  alleged  in  order  to  have  a  conve- 
nient trial  ;  but  in  matters  fpiritual  the  law  is  otherwife, 
becaufe  there  is  no  peril  in  the  trial,  and  therefore  if  cer- 
tain enough  to  ground  a  certificate,  it  is  fufEcient.  3 
Leon.  300. 

That  where  one  is  authorized  to  do  a  thing  by  Com- 
mon law,  ftatute,  cuftom,  grant  or  commiflion,  he 
ought  to  (hew,  that  he  hath  purfucd  the  fubftance  of  it 
accordingly.     Co.  Lit.  303. 

That  general  eftates  in  fee-fimple  may  be  generally  al- 
leged ;  as  that  J.  S.  was  feifed  in  fee;  but  the  com- 
mencement of  particular  eftates  muft  be  (hewed,  becaufe 
they  could  not  originally  commence  without  a  convey- 
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ance,  which  muft  be  fliewed,  unltfs  they  be  alleged  bv 
way  of  inducement  only.      Co.  Lit.  izi.  a.   30-?. 

For  more  learning  on  this  fuhjeil,  fee  ^  Bac.  Abr.  and 
16  Vin.  Abr.   ///.   Pleas  and  Pleadings. 

IpiCnS  of  CljC  fVUOJtl,  Placita  ad  gladium.  Ranulph 
the  third  Earl  of  Chejicr,  in  the  fecond  year  of  Henry 
the  Third,  granted  to  his  barons  of  Chejhire  an  ample 
charter  of  liberties,  Excepiis  placitis  ad  gladium  tneum 
pertinentibtis.  Rot.  Pat.  in  archivis  Regis  infra  cajhlkm 
Ceftria.  3  E.  4.  m.  9.  The  reafon  was,  becaufe  King 
IVilUam  the  Conqueror  gave  the  Earldom  of  Chcjler  to  his 
kinfman  Hugh,  commonly  called  Lupus,  anceftor  to  this 
Earl  Ranulph,  Tenere  iia  libere  per  gladium,  ficut  iffe  Rtx 
Willielmus  tenuit  Angiiam  per  coronam.  And  confonant 
thereunto  in  all  indictments  for  felony,  murder,  (s'f.  in 
that  county  palatine,  the  form  was  anciently.  Contra 
pacem  Domini  comitis,  gladium  &'  dignitates  fuas,  or  Con- 
tra dignitatem  gladii  Cejiriee.  Thefe  were  the  pleas  of  the 
dignity  of  the  Earl  of  Chejier,  Sir  Peter  Leice/hr's  Hiji. 
Aiitig.  fol.  164.      Cowell,  edit.    1727. 

^SlCbauia,  Pkbanalis  ecclefia,  A  mother  church,  which 
has  one  or  more  fubordinate  chapels.  Cowell,  ed.  1727, 
}0lcl)aUUSi,  A  rural  dean,  becaufe  the  deanaries  were 
commonly  affixed  to  theplebania,  or  chief  mother  churches 
within  fuch  a  diftrid,  at  firlt  commonly  of  ten  parifhes, 
But  it  is  inferred  from  feveral  authorities,  that  plebanm 
was  not  the  ufual  title  for  every  rural  dean,  but  for  fuch 
a  pari(h  prieft  in  a  large  mother  church,  exempt  from  tht 
jurifdidion  of  the  ordinary,  who  had  therefore  the  au- 
thority of  a  rural  dean  committed  to  him  by  the  arch 
bifhop,  to  whom  the  church  was  immediately  fubjed 
Cowell,  edit.    1727. 

piCDgC,  (Plegius,  may  be  derived  from  the  Fr.  pleige 
fidejujfor,  as  pleiger  aucum,  i.  jide  jubere  pro  aliquo,  to  b 
farety  for  a  perfon  ;  in  the  fame  fignification  is  plegiu 
ufed  by  Glanvil,  lib.  10.  ca.  5.  and  plegiatio  for  the  ad 
of  furetifhip  in  the  interpreter  of  the  Grand  Cufiumai 
of  Normandy,  cap.  60.  Plegii  dicuntur  perfona,  qua  j 
obligant  ad  hoc,  ad  quod  qui  eos  mitt  it,  tcnebatur  ;  and  i 
the  fame  book,  cap.  89,  90.  plegiatio  is  ufed  in  the  fam 
fenfe  with  Glanvile ;  fo  alvi  plegii  are  ufed  for  plegii.  Pi 
pil.  Oculi.  part.  5.  cap.  22.  Charta  de  Forefta.  Th 
word  plegius  is  ufed  alfo  for  frank-pledge  fometimes;  ; 
in  the  end  of  IVilHam  the  Conqueror's  laivs,  fet  out  b 
Lombard,  in  his  Archainom.  fol.  125.  in  thefe  word:i 
Omnis  homo  qui  voluerit  fe  teneri  pro  libera,  fit  in  plegic 
ut  picgius  eum  habeat  ad  jujlitiam,  ft  quid  offenderit,  i^i 
and  thefe  are  called  capital  pledges,  Kiichin,  fol.  i( 
See  Co.  4  Inft.   fol.  180. 

When  writs  were  delivered  to  the  (herift'to  be  by  hii 
returned  into  C,  B.  he  was  obliged  before  the  retur 
thereof  to  take  pledges  of  profecution,  which  when  th 
fines  and  amercements  were  confiderable,  were  real  an 
refponfible  perfons,  and  anfwerable  for  thofe  amerce 
ments.  But  they  being  now  fo  inconfiderable,  there  i 
only  formal  pledges  entred,  viz.  John  Doe  and  Ricbm 
Roe.  But  there  is  a  difference  in  debt  and  in  trefpaf^ 
for  in  trefpafs  the  attachment  of  the  goods  is  the  (ill 
procefs,  and  becaufe  the  defendant  is  thereby  hurt,  thei< 
fore  the  writ  commands  the  (heriff  to  take  pledges  be 
fore  he  executes  the  procefs.  But  in  debt  they  begi 
with  a  fummons,  and  fo  the  defendant  is  not  hurt  in  tJi 
firft  inftance,  and  therefore  there  is  no  command  in  tb 
writ  to  the  (heriff  to  take  pledges,  but  unlefs  he  does,  thei 
is  not  a  fufficient  authority  from  the  return  to  warrat 
further  procefs,  unlefs  pledges  are  put  in  above,  as  in  I 
R.  they  always  do  on  the  bill.  The  reafon  why  plcdg 
were  not  taken  in  Chancery,  but  committed  to  the  (hi 
riff,  was,  that  he  living  in  the  county  was  fuppofed  i 
know  who  were  fufficient  fecurity,  and  being  to  levy  tt 
amercement  afterward,  they  were  to  take  ample  fecuril 
for  them.     G.  Hifl.  of  C.  B.  6,  7. 

Pledges  in  ftatute  merchant  fliall  be  anfwerable  if  tl 
principal  be  infufficicnt,  Stat,  de  Mercator'.  11  Ed.  I. 
Poor  plaintiffs  not  to  find  pledges,  St.  Wall.  12  Ed.  ; 
but  to  give  caution  per  fidern.  Ibid, 

Pledges  may  be  bound  as  principal  debtors.  Slot,  ' 
Mercator'.   1 3  Ed.  \.  Jl,  3. 

I  Fin 
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Fines  to  be  taken  in  prefence  of  pledges,  38  Ed.  3. 
?.  I.  c.  3.     See  16  Vin.  Abr.  tit.  Pledges. 

pICDgCrp  or  picggeri),  (French  pleigerie,  Latin 
<Ugianuvi)  SuretiHiip,  an  undertaking  or  anfwering  for. 
\\{o  the  appellant  fliall  require  the  conftable  and  mare- 
chal  to  deliver  his  pledges,  and  to  difcharge  them  of  their 
ledoery  ;  and  the  conftable  and  marefchal  fliall  afk  leave 
if  the  King  to  acquit  his  pledges,  after  that  the  appellant 
s  come  into  his  lifts,  isV.      Cowell,  edit.    1 7 27. 

IBlCllginj,  Is  where  goods  and  chattels  are  delivered 
n  fccurity  for  money  lent,  and  by  fuch  pledging  the 
)awnbroker  hath  more  than  the  naked  pofTeflion  in  the 
lature  of  a  bailment ;  for  he  hath  the  property  and  in- 
ereft  in  the  thing  itfelf ;  and  by  the  better  opinions,  fliall 
lave  a  reafonable  ufe  of  it,  fo  that  it  be  without  damage 
0  the  thing  thus  pledged,  Dsif.  and  Stud.  130.  I  Rol. 
ibr.  338,  673.     Owen  124.     2  SalL  522. 

If  a  man  pledge  goods  to  B.  and  they  are  ftolen,  B. 
hall  not  anfwer  for  them,  becaufe  he  hath  a  property  in 
hem  ;  and  his  cuftody  is  but  a  confequent  of  that  pro- 
erty  ;  and  therefore  he  doth  undertake  to  keep  them 
s  his  own  ;  for  a  man  that  undertakes  to  fecure  what  is 
nother's  is  bound  to  keep  them  at  all  adventures,  fince 
he  right  owner  might  poffibly  defend  them  with  his  life  j 
Hit  where  a  man  is  only  obliged  to  keep  them  as  his  own, 
lO  unavoidable  accident  is  to  be  imputed  to  him.  Co. 
,//.  89.  <7.  3/»/?.  108.  4Ca.  83.  Palm.  s%i,  Owen 
23.       Telv.  178.      Cro.  Jac.  244.       I  Bulji.  29,  30. 

Rol,  Rep.  1 81. 

But  if  a  man  pledges  goods,  and  tenders  the  money 
)  the  pawnbroker,  and  he  refufes,  this  determines  the 
ualified  property,  and  therefore  if  after  fuch  tender  the 
cods  are  ftolen,  l^c,  the  bailor  fhall  have  fatisfa£lion 
lade  him  in  an  aflion  of  trover ;  for  a  tender  and  a  re- 
jfal  muft  in  thofe  cafes  amount  to  a  payment ;  becaufe 
thcrwife  no  man  could  again  come  to  his  own,  fince 
awns  are  over  the  value  lent.  Cro.  Jac.  243.  Telv. 
79.  I  Euljl.  29.  Br.  Bailment  7,  i  Rol-  Rep.  129. 
'o.  Lit.  89. 

And  though  the  borrower  tender  the  money,  and  re- 
)ver  the  goods  in  an  adlion  of  trover,  yet  the  pawn- 
roker  may  have  an  aflion  of  debt  for  his  money  ;  be- 
lufe  though  the  fecurity  ceafes,  yet  the  duty  remains, 
lafmuch  as  the  money  lent  is  not  paid  back  to  the  party 
om  vv-hence  it  came.  Cro.  Jac.  243,  Telv.  179.  I 
!ul/1.  29,   31. 

So  if  a  man  lend  perifliable  goods  as  a  pledge,  and 
ley  decay,  yet  the  perfon  to  whom  they  are  pledged, 
lay  have  an  aflion  of  debt  for  his  money,  becaufe  the 
uty  continues.     Telv.  179.     Co.  Lit.  209. 

Thefe  goods  thus  taken  to  pledge,  cannot  be  forfeited 
y  the  pawnbroker  for  his  ofFence,  nor  can  they  be  taken 
1  execution,  nor  attached  for  his  debt  ;  for  the  abfolute 
roperty  is  in  another ;  and  therefore  they  are  not  alien- 
ble,  nor  by  confequence  forfeitable ;  becaufe  they  can- 
ot  be  forfeited  without  lofs  and  danger  to  the  abfolute 
wner ;  and  all  qualified  poffeffors  do  take  the  property 
nder  the  reftriftion  to  preferve  the  property  of  the  right 
■wner.     Br.  Attachment  in  Aj/ife  20. 

If  a  man  pledge  goods,  and  after  is  attained  of  fe- 
ony,  the  King  (hall  not  have  the  goods  without  paying 
he  fum  for  which  they  were  pledged  ;  for  the  alteration 
if  the  general  property  doth  not  alter  the  fpecial  property 
n  the  pawnbroker.     2  H.  7.  i,      i  Bul/f.  29. 

If  a  man  pledge  goods,  and  then  is  outlawed,  he  can- 
lot  redeem  them,  becaufe  then  the  abfolute  property  of 
ihem  is  in  the  King ;  but  if  the  outlawry  is  reverfed, 
ihen  the  outlawed  perfon  is  reihftated  in  his  property  as 
f  there  had  been  no  outlawry,  and  therefore  may  re- 
Icem  them,      i  Bul/l.  29. 

If  the  money  be  not  paid  at  the  day,  the  property  is 
iibfciute  at  law,  but  ftill  the  right  owner  has  his  redemp- 

ion  in  equity,  as  in  cafe  of  a  mortgage.     Col  Lit.  205. 
^hep.  ic6. 
One  pawned  jewels  to  A.  who  figned  a  writing  that 

hey  were  to  be  redeemed  in  twelve  months,  otherwife 
or  the  no/,  lent  they  were  to  be  as  bought  and  fold; 
d.  within  a  (hort  time  after  delivers  over  the  jewels,  toge- 

her  with  fonie  plate  of  his  own  to  B.  as  a  pledge  for  200  /. 
Vol.  II.  N°.  113. 
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afterwards  A.  borrowed  38  /.  and  50  /.  of  B.  on  promif- 
fory  notes,  to  be  repaid  on  demand  ;  B.  by  his  anfwer 
in  Chancery,  infifted  it  was  agreed  that  the  pledge  fhould 
be  a  fecurity  as  well  for  the  money  on  the  notes,  as  for 
the  money  firft  lent,  but  could  make  no  proof  of  any 
fuch  promife  or  agreement  j  and  though  a  redemption 
was  decreed,  yet  it  was  on  payment  of  all  that  was  due 
to  B.  as  well  upon  the  notes  as  on  the  pawns ;  but  the 
goods  of  A.  which  were  pawned  were  to  be  firft  applied 
as  far  as  the  value  of  them  would  extend.  2  Vern. 
177,  698,  691.     Abr.  Ca.  in  Eq.  324. 

In  the  old  books  they  took  the  nature  of  a  pledge  to 
be,  that  it  ought  to  be  delivered  at  the  fame  time  that 
the  money  was  lent;  and  if  the  goods  were  not  delive- 
red at  the  fame  time,  in  fecurity  of  the  money,  they 
did  not  plead  it  as  a  pledge,  but  in  the  nature  of  a  li- 
cence to  excufe  the  trefpafs.     5  Hen.  7.  /  i. 

But  by  latter  authorities  it  appears,  that  the  pawn- 
broker hath  a  fpecial  property,  though  it  be  not  delivered 
at  the  time  of  the  money  lent.     2  Leon.  30.     Telv.  164. 

As  if  A.  be  indebted  to  B.  and  delivers  goods  to  C. 
in  fatisfacStion  for  the  debt  of  B.  the  property  is  thereby 
altered,  and  the  right  to  the  goods  is  vefted  in  B.  fo  it  is 
where  the  goods  are  delivered  to  C.  in  fecurity  of  the 
money  of  B.  there  5.  hath  a  fpecial  property  in  them, 
and  in  thefe  cafes  A.  cannot  countermand  fuch  delivery 
to  C.  or  take  the  goods  back  again,  becaufe  the  property 
of  thefe  very  goods  is  vefted  in  B.  for  here  is  a  confide- 
ration  to  alter  the  property,  and  that  is  the  debt  due  to 
B,  fo  that  it  is  not  a  bare  naked  donation,  which  the 
party  may  poflibly  revoke  before  the  pofleflion  be  vefted 
in  B.  himfelf,  for  ex  nudo  paifa  non  oritur  aSiio  ;  for 
there  is  no  confideration  to  found  an  aftion  on  a  naked 
donation,  but  here  there  is  a  confideration  to  alter  the 
property ;  fo  that  upon  the  immediate  delivery  of  the 
goods,  the  property  is  vefted  in  B.  2  Leon,  30,  31. 
Telv.  164, 

piegttSf  arpiCtantltSf,  Is  a  writ  that  lies  for  a  fure- 
ty  againft  him  for  whom  he  is  furety,  if  he  pay  not  the 
money  at  the  day.  F.  N.  B.  fol.  137.  Regiji  ofWrits^ 
fol.  158.     See  16  Vin.  Abr.  400. 

I^Iena  fO^tjefatfttra,  A  forfeiture  of  all  that  one 
hath.     See  ^Ojfettlire, 

Plenattp,  is  an  abftraft  of  the  adjeflive  plenus,  and 
is  ufed  in  the  Common  law  in  matters  of  benefices,  and 
where  a  church  is  full  of  an  incumbent  ;  plenarty  and 
vacation  are  direft  contraries.  Staundf.  Prarog.  cop.  8. 
fol.  32.  Weflm,  2.  cap.  5.  Inftitution  is  a  good  plenarty 
againft  a  common  perfon,  but  not  againft  the  King 
without  inducStion,     Co.  on  Lit.  fol,  344.     See  ^D1)0^^ 

foil,  pjefentattoiT. 

Plenc  alimtmlfraUit,  Is  a  plea  pleaded  by  an  execu- 
tor or  adminiftrator,  where  they  have  adminiftred  the 
deceafed's  eftate  faithfully  and  juftly  before  the  adtion 
brought  againft  them.  On  plene  adminijlravit  pleaded  by 
an  executor,  if  it  be  proved  that  he  hath  goods  in  his 
hands  which  were  the  feftator's,  he  may  give  in  evi- 
dence that  he  hath  paid  to  the  value  of  his  money,  and 
need  not  plead  it  fpecially  ;  for  when  the  executor  before 
the  aftion  hath  paid  the  money  in  equal  degree  with 
that  demanded  by  the  plaintiff,  he  may  plead  fully  ad- 
miniftred generally,  and  give  the  fpecial  matter  in  evi- 
dence. 2  Lill.  Abr.  330.  And  where  a  teftator  or  in- 
teftate  was  indebted  to  the  executor  or  adminiftrator. 
upon  bond,  they  may  plead  plene  adminijlravit,  and 
give  their  own  bonds  in  evidence  againft  any  other 
bond  ;  fo  likewife  upon  an  indebitatus,  having  the  pri- 
vilege of  paying  themfelves  firft.  Ibid.  Plene  admini- 
/Iravit  is  no  pkz.  where  an  executor,  &c.  is  fued  in  the 
debet  and  detinet,  becaufe  he  is  charged  for  his  own  oc- 
cupation. 1  Mod.  185.  And  if  plene  adminiftravit  be 
pleaded,  omitting  the  words,  "  and  that  he  hath  not  any 
ioods  or  chattels  of  the  teftator,  nor  had  on  the  day  of 
exhibiting  the  bill  aforefaid,  or  at  any  time  after,  fsV." 
It  is  naught  on  a  demurrer,  and  not  helped  by  verdi<S. 
Cro.  Jac.  132.  3  Lev.  28.  Where  the  executor,  (^c. 
is  to  (hew  fpecially,  liow  he  hath  adminiftred  the  goods, 
Aleyn  48.     See  CfeCtttO?. 

6  O  picuin. 
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^Irtfn.    See  Ucplcutn. 

^Ugljt,  Is  an  old  Englijh  word,  fignifying  fometinics 
the  ettate  with  the  habit  and  quality  of  the  land,  and 
extends  to  rent-charge,  and  to  a  poflibility  of  dower,  i 
In  ft.  fol.  ^ll.h. 

PlonftftS,  (mentioned  in  i  R.  3.  cap.  8.)  A  kind  of 
coarfe  woollen  cloth. 

l^lolJIs^alm?,  {Eleemifynte  aratraks)  Was  anciently 
a  penny  paid  to  the  church  for  every  plowland.  Mon. 
Angl.   I  par.  f.  256. 

IpIOto^bOtC,  A  right  of  tenants  to  take  wood  to  re- 
pair ploughs,  carts  and  harrows  \  and  for  making  rakes, 
forks,  i^c. 

pioiU?Ianll,  Is  the  fame  with  a  hide  of  land  ;  and 
a  hide  or  plow-land,  it  is  faid,  doth  not  contain  any  cer- 
tain quantity  of  acres  ;  but  a  plough-land,  in  refpeft  of 
repairing  the  highway  is  fettled  at  50/.  a  year  by  the 
ftat.  7  {3*  8  /^.  3.  c.  29. 

^lotefilUCC,  In  former  times  was  money  paid  by 
feme  tenants,  in  lieu  of  fervice  to  plow  the  lord's  lands. 
IV.  Jonei  Rep.  280.      See  ^Orage. 

PlUtalitp,  [Pluralitas,  mentioned  in  flat.  21  Hen.  8. 
cap.  13.)  The  having  more  than  one,  chiefly  applied 
to  fome  churchmen,  who  have  two,  three  or  more  be- 
nefices. SeUen,  in  his  Titles  of  Honour.,  fol.  687.  men* 
tions  trialities  and  quadralities.     Cowell,  edit.   1727. 

Plurality  of  livings,  is  where  the  fame  perfon  obtains 
two  or  more  fpiritual  preferments,  with  cure  of  fouls; 
in  which  cafe  the  firft  is  void  ipft  failo,  and  the  patron 
may  prefent  to  it,  if  the  clerk  be  not  qualified  by  dif- 
penfation,  lilc.  for  the  law  enjoins  refldence,  and  it  is 
impoflible  that  the  fame  perfon  can  refide  in  two  places 
at  the  fame  time.  Count.  Parf.  Compan.  94.  By  the 
Canon  law  no  ecclefiaftical  perfon  can  hold  two  benefices 
with  cure  fimul  tS  femel,  but  that  upon  taking  the  fecond 
benefice,  the  firft  is  void  ;  but  the  pope  by  ufurpation  did 
difpenfe  with  that  law  ;  and  at  firft  every  biftiop  had 
power  to  grant  difpenfations  for  pluralities,  till  it  was 
abrogated  by  a  general  council,  held  anno  J^y^i  and  this 
conftitution  was  received  till  the  ftatute  21  H,  S,  c.  13. 
Moor  119.  2  A''^^  Abr.  1271.  The  flat.  21  H.  8. 
ordains.  That  if  any  perfon  having  one  benefice  with  cure, 
of  the  yearly  value  of  8  /.  or  above,  in  the  King's  books, 
accepts  of  another  benefice  with  cure,  and  is  inftituted 
and  induded,  then  the  firft  fhall  be  void  :  So  that  there 
may  be  a  plurality  within  the  ftatute;  and  a  plurality  by 
the  Canon  law.  2Za«v.  1306,  The  power  of  granting 
difpenfations  to  hold  two  benefices  with  cure,  isfc,  is 
vefted  in  the  King  by  the  aforefaid  ftatute :  and  it  has 
been  adjudged,  that  a  difpenfation  is  not  neceflary  for  a 
plurality,  where  the  King  prefents  his  chaplain  to  a  fecond 
benefice ;  for  fuch  a  prefenimcnt  imports  a  difpenfation, 
which  the  King  hath  power  to  grant  as  fupreme  ordinary. 
But  if  fich  a  chaplain  be  prefented  to  a  fecond  benefice 
by  a  fubjeft,  he  muft  have  a  difpenfation  before  he  is  in- 
ftituted to  it.  I  Sali.  161.  The  archbifliop's  difpenfa- 
tion and  King's  confirmation,  regularly  are  necelTary  to 
hold  pluralities;  and  the  ftatute  21  H.  8.  ought  to  be 
conftrued  ftri£ily,  becaufe  it  introduces  non-refidence  and 
plurality  of  benefices  againft  the  Common  law.     Jenk. 

Cent.  272.    See  |0^efcn£aticin,  UcQacnre. 

IpiUCtCg,  Is  a  writ  that  goeth  out  in  the  third  place, 
after  two  former  writs  have  had  no  efFeft ;  for  firft  the 
original  capias  ilTues,  and  if  that  fpeed  not,  then  goeth 
out  the  ftcut  alias,  and  if  that  alfo  fail,  then  the  pluries. 
See  Nat.  Brev.  fol.  33.  in  the  writ  de  excom.  capiendo. 
See  in  what  diverfity  of  cafes  it  is  ufed  in  the  table  of  the 
Original  Regifler. 

^Ipmoutl),  Power  given  to  bring  the  river-water  to 
the  town,  27  Eliz.  c.  20. 

Porkct  Of  IMOOI,  Is  half  a  fack.     3  Injl.  fol.  96. 

^Omt,  or  Cut-work,  Foreign  point  or  cut-work  not 
to  be  fold  in  England,  or  exported  or  imported,  13  CS*  14 
Car.  2.  c.  13.  Englijh  point  or  cut- work  may  be  ex- 
ported duty-free,    11  tf  12  fVill.  3.  c.  3.  feii.  15. 

^OifOning,  Is  wilful  murder  by  flat,  i  Ed.  6.  c.  12. 
fe^.  13.  Perfons  poifoned  in  one  county  dying  in  another, 
the  indictment  found  where  the  death  happens  fhall  be 
good,  2  to"  3  £</.  6,  (.  24. 
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Richard  Cole  was  attainted  of  high  treafon,  for  putting 
poifon  into  a  pot  of  pottage  boiling  in  the  bifhop  of  Ro, 
chejhr's  kitchen,  by  which  two  perfons  v»ere  poifoned  • 
and  there  was  a  particular  ftatute  made  for  his  punifhment 
viz.  by  the  ftatute  22  H.  8.  cap.  9.  it  was  enaflerf 
That  he  (hould  be  boiled  to  death.  Anna  22  H.  8. 
Richard  Cole's  cafe. 

It  feems  to  be  clear,  that  if  a  man  perfuade  another  (0 
drink  a  poifonous  liquor,  under  the  notion  of  a  medicine 
who  afterwards  drinks  it  in  his  abfence  ;  or  if  A.  ntCn- 
ding  to  poifon  B.  put  poifon  into  a  thing,  and  deliver  it 
to  C.  who  knows  nothing  of  the  matter,  to  be  by  him 
delivered  to  B.  and  C.  innocently  deliver  it  accordingty 
in  the  abfence  of  A.  or  if  one  incite  a  madman  to  kill 
another,  who  afterwards  kills  him  in  the  abfence  of  the 
perfon  that  incited  him ;  in  all  thefe,  and  the  like  afes, 
the  procurer  of  the  felony  is  as  much  a  principal  as  if  he 
had  been  prefent  when  it  was  done.  And  fo  likewife  all 
thofe  feem  to  be  who  were  prefent  when  the  poifon  was 
infufed,  and  privy  to,  and  confenting  to  the  defign.  But 
thofe  who  only  abetted  their  crime  by  their  command, 
counfel  or  advice,  but  were  abfent  when  the  poifon  was 
infufed,  are  accefTaries,  and  not  principals.  Alfo  if  J, 
intending  to  poifon  B.  deliver  a  poifonous  thing  to  C.  to 
be  by  him  delivered  to  B.  and  C.  knowing  it  to  be  poi- 
foned, deliver  it  to  B.  in  the  abfence  of  A.  in  this  cafe 
C.  only  is  principal  in  the  felony,  and  A.  an  acceflary. 
2  Hawi^.  P.C.  313. 

Pokeg,  Side-gowns,  or  long-fleeved  gowns,  which 
faftiion  grew  fo  affefled  and  extravagant,  that  the  wearing 
of  them  was  prohibited  by  Philip  Repingdon  biOiop  ol 
Lincoln,  in  his  injunflions  anno  l^lO.    Cawtll^  id.  1727, 

Polf.     See  pcrclj. 

^oleUatoilB,  A  kind  of  coarfe  canvas  ufed  by  the  falef- 
men  in  making  up  their  ware,     i  Jac.  1.  cap.  24. 

^(At^y  Cutting  or  fpoiling  them  how  puniflied,  4^ 
Eliz.  c.  7. 

IpoUitt,  Was  a  fort  of  flioe,  fliarp  or  piched,  am 
turned  up  at  the  toe ;  they  firft  came  in  fafhion  in  th< 
reign  of  IVilliam  Rufus,  and  by  degrees  came  to  be  c 
that  exceflive  length,  that  in  Richard  the  Second's  time 
they  were  tied  up  to  the  knees,  with  gold  or  filver  chains 
according  to  the  dignity  of  the  wearer.  They  were  for 
bidden  by  Edward  the  Fourth,  in  the  fifth  year  of  hi 
reign,  under  a  great  penalty,  to  be  worn  fo  long,  bu 
were  not  utterly  laid  afide,  till  the  reign  of  Henry  thi 
Eighth.  Malmfhury,  in  the  life  of  the  forementionet 
IVilliam  Rufus,  fpeaking  of  the  excefTes  of  thofe  times, 
hath  thefe  words.  Tunc  Jluxus  crinium,  tunc  luxus  vefiiuaii 
tunc  ufus  calceorum  cum  arcuatis  aculeis  inventus  eji,  CoWell) ; 
edit.  1727. 

^OlCUtatiltS,  A  malfter.     Id.  ib. 

^Olcta,  The  ball  of  the  foot.     Id.  lb. 

^Oletria,  A  ftud  of  colts.     'Tis  mentioned  in  FUtaJi 
lib.  2.  cap.  8j^  7lem  ejus  ejl  facere  bulyrum,  curamjut  t 
poletria  ohtinere. 

poltcp  Of  infutaiuc.    See  31urui*ancc» 

IDolIatD,  A  fort  of  fpurious  coin,  which  with  crocerdi,^ 
were  long  fince  prohibited.     Matt.  Wejlm.  in  anno  1299. 
pog.  413.      Pollardsy   crocards,  Jlaldings,  eagles,  leoniaes, 
and  flcepings,  were  heretofore  feveral  forts  of  money  ufec 
in  England,  but  long  fince  difufed.     2  /«/?.  fol.  577. 

PoUarMrecSl,  or  poilengcrg,  Are  fuch  trees  as  ha« 
been  ufually  cropt,  and  therefore  diftinguiflied  from  tim- 
ber trees.     See  Plowden  469, 

|9oU'monep,  (Capitatio,)  Was  a  tax  ordained  by  afl 
of  parliament,  18  Car,  2.  cap,  i,  and  19  Car,  2.  cap.  6. 
By  the  firft  of  which  every  fubjefl  in  this  kingdom  wa; 
afleflcd  by  the  head  or  poll,  according  to  his  degree, 
viz.  every  Duke  100/.  every  Marquefs  80/.  Barons  30/ 
Knights  20/.  Efquires  10/.  and  every  fingle  perfon  lid. 
bfc.  And  that  this  is  no  new  tax,  appears  by  former  afl; 
of  parliament,  where  ^ilibet  tarn  conjugatus,  quom  folutu. 
utrivfque  fexus  pro  capite  fuo  folvere  cogebatur.  Parliam, 
anno  1380.  Walfingham  Ypod.  534.  There  was  anci- 
ently (fays  Camden  in  his  Notes  upon  Coins)  a  perfonal 
tribute  called  Capiiatio  (poll-filver)  impofed  upon  the  pd 
or  perfon  of  every  one,  of  women  ftom  the  twelfth,  o; 
men  from  the  14th  year  of  their  age.    Cowell,  ed.  iJ^J- 
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|jcir?fiH)cr.    See  |3on#moncp. 

polpgattip,  (Polygamiay)  Is  where  a  man  marries  two 
or  more  wives  together,  or  a  woman  has  two  or  more 
hufbands  at  the  fame  time ;  when  the  body  of  the  firft 
wife  or  hufband  may  be  faid  to  be  injured  by  the  fecond 
marriage   while  either   are  living.     3  Inji,  i88,     Wmd's 

Inji.  363.    See  31Bigamp, 

potlDCrarC,  it  was  a  cuftom  formerly  to  weigh  iick 
children  at  the  tomb  of  a  faint,  and  to  balance  the  fcales 
with  wheat-bread,  or  with  any  thing  which  they  were 
willing  to  offer  cither  to  God  or  his  faints,  but  always 
with  fome  money,  and  by  this  the  cure  was  performed. 
Ad  fepuUhrum  SanSii  nummofe  pmderabat.  Cowell,  edit. 
1727. 

ponBis.  See  ift'fi;,  <E»ame,  J0atftsf  ann  jionBg, 
JCrffpafsf. 

'"  ponDlIlB,  Poundage,  Which  duty  with  that  of  tonnage, 
was  anciently  paid  to  the  King  according  to  the  weight 
and  meafure  of  merchants  goods.     Coxvell,  edit.  1727. 

PonDUSI  K£gtS,  The  ftandard- weight  appointed  by 
our  ancient  Kings.     Id.  ib. 

|3onC,  If  a  replevin  be  fued  by  writ  out  of  Chancery, 
then  if  the  plaintiff  or  defendant  will  remove  that  plaint 
out  of  the  county  into  the  Common  Pleas  or  King's 
Bench,  he  ought  to  fue  a  writ  out  of  the  Chancery, 
which  is  called  a  pone.     New  Nat.  Brev.  160. 

]^OUCl«lt0  in  alTili.S,  Is  a  writ  founded  upon  the 
ftatute  of  IVeJim.  2.  tap.  38.  And  upon  the  ftatute  of 
ArtUuli  fuper  Chartas,  cap.  g.  which  ftatutes  do  Diew 
what  perfons  Iheriffs  ought  to  impanel  upon  ajpfes  and 
juries,  and  what  not  3  as  alfo  what  number,  which  fee 
in  Reg.  Orig.  f,l.  178.     F.  N.  B.  fol.  165. 

^Onenmim  tit  iaUium,  is  a  writ,  commanding  a 
prifoner  to  be  bailed  in  caufes  bailable.  Reg.  Orig.  fol. 
133. 

iaoncnmtm  CgUttim  as  e]t:feptioncm,  is  a  writ, 

whereby  the  King  willeth  the  juftices,  according  to  the 
ftatute  of  Weflm.  2.  to  put  their  feals  to  exceptions  laid 
in  by  the  defendant  againft  the  plaintiff's  declarations,  or 
igainft  the  evidence,  verdift,  or  other  proceedings  before 
ihe  juftices.      See  Q;]t;reptiott, 

l^one  per  Ijatiium,  Is  a  writ  commanding  the  (heriff 
:o  take  furety  of  one  for  his  appearance  at  a  day  afligned. 
Df  this  fee  five  forts  in  the  table  oi  thi  RegiJIer  Judicial, 
^erbo  Pone  per  vadium. 

pontage,  (Poniagium,)  Is  a  contribution  towards  the 
namtcnance  or  re-edifying  of  bridges,  ff^eft.  2.  cap.  25. 
tt  may  alfo  fignify  toll  taken  to  this  purpofe  of  thofe  that 
jafs  over  bridges.  Stat,  i  Hen.  8.  cap.  9.  22  Hen.  8. 
tap.  5.  and  39  Ellz.  cap.  24,  Per  pontagium  clamat  ejfe 
luiet.  de  operibus  pontium.  Plac.  in  Itin.  apud  Cejfriam, 
14  Hen.  7.  This  was  accounted  one  of  the  three  public 
charges  from  which  no  perfon  of  what  degree  foever  was 
exempted,  viz.  from  the  charge  of  an  expedition  to  the 
wars,  from  building  of  caftles,  and  from  building  and 
repairing  bridges :  And  this  was  called  Trinoda  necejfttas ; 
from  which  Ingulphtis  tells  us,  Nulli  pojfunt  laxari.  And 
Mr.  Selden  in  his  Notes  upon  Eadmerus  writes,  that  Ne 
(piidem  epifcopi,  ablates  Uf  monachi  immunes  erant.  And 
Matt.  Parif.  anno  12^^..  tells  us,  that  in  all  the  grants  of 
privileges  to  monafteries,  thefe  three  things  were  always 
•xcepted,  propter  publicam  regni  utilitatem,  that  the  peo- 
ple might  the  better  refift  the  enemy.    Cowell,  ed.  1727. 

^Ontibn^  rcpar^nUi3,  is  a  writ  directed  to  the  (heriff, 
\3c.  willing  him  to  charge  one  or  more,  to  repair  a 
bridge,  to  whom  it  belongeth.     Reg.  Orig.  fol  153. 

^OOlg!,  Cutting  their  dams,  what  to  forfeit,  37  Hen.S. 
c.  6. 

|300J,  It  is  not  true,  what  fome  people  imagined, 
that  the  Common  law  of  England  made  no  provifion  for 
the  poor :  The  Mirror  (hews  the  contrary  ;  but  how  it 
Was  done  does  njt  appear.  Per  Fojfer  juftice.  Bur.  Rep. 
450. 

None  fhall  give  alms  to  a  beggar  able  to  work,  23  Ed. 
t-  c,  7.  Poor  perfons  that  are  impotent,  (hall  abide  in 
the  fame  toivn,  or  in  the  next  within  the  hundred  that 
is  able  to  maintain  them,  12  Ric.  2.  e.  7.  -  Impropriators 
fliall  be  obliged  to  diftribute  a  yearly  fum  to  the  poor  pa- 
lifliioners,  15  ^c  2.  (.6.     /i^Hen,  4,  c,  12.     Provifton 
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to  be  made  for  the  impotent  poor,  19  H.  7.  c.  12.  0.% 
H  8.  c.  12.  27  H.  8.  c.  25.  I  Ed.  6.  c.  3.  3  i5f4 
Ed.  6.  C.16.  5  ts"  6  Ed.  6.  C.2.  2  isf  3  P.(sf  M.  c.  5, 
5  El.  c.  3.  14 El.  f.  4.  18  El.  c.  3.  35  El.  c.  7.'  fe£f[ 
25.     39  El.  c.  3. 

1.  Statutes  concerning  the  poor. 

2.  Of  appointing  overfetrs  j  their  duty ;  and  of  com- 
pelling  them  to  account. 

3.  Of  the  poor  rate,  who,  and  what  Jhall  be  liable  therett; 
and  of  taxing  others  in  aid  of  it. 

4.  Of  the  remedies  for  recovering  rates ;  and  of  felting 
aftde  rates. 

5.  Of  relieving,  and  ordering  maintenance  for  the  poor. 

6.  Of  parents  and  children  being  obliged  to  maintain  each 
other. 

1.  Statutes  tencerning  the  poor. 

Stat.  43  Eliz.  cap.  2.  feSl.  i.  Be  it  enafled  by  the  au^ 
thority  of  this  prefent  parliament.  That  the  churchwardens 
of  every  parifl),  and  four,  three,  or  two  fubftantial  houf- 
holders  there,  as  (hall  be  thought  meet,  having  refped  to 
the  proportion  and  greatnefs  of  the  fame  parifh  and  pa- 
ri(hes,  to  be  nominated  yearly  in  Eajler  week,  or  within 
one  month  after  Eajier,  and  under  the  hand  and  feal  of 
two  or  more  juftices  of  the  peace  in  the  fame,  whereof 
one  to  be  of  the  guorum,  dwelling  in  or  near  the  fame 
parifh  or  divifion  where  the  fame  pari(h  doth  lie,  (hall  be 
called  overfeers  of  the  poor  of  the  fame  pariflh  :  And 
they,  or  the  greater  part  of  them,  (hall  take  order  from 
time  to  time,  by  and  with  the  confent  of  two  or  more  of 
fuch  juftices  of  peace,  as  is  aforefaid,  for  fetting  to  work 
the  children  of  fuch  whofe  parents  (hall  not  by  the  faid 
churchwardens  and  overfeers,  or  the  greater  part  of  them, 
be  thought  able  to  keep  and  maintain  their  children  ; 
and  alfo  for  fetting  to  work  all  fuch  perfons,  married 
or  unmarried,  having  no  means  to  maintain  them,  and 
ufe  no  ordinary  and  daily  trade  of  life  to  get  their  living 
by  :  And  alfo  raife  weekly,  or  otherwife,  (by  taxation 
of  every  inhabitant,  parfon,  vicar,  and  other,  and  of 
dvery  occupier  of  lands,  houfes,  tithes  impropriate,  pro- 
priations  of  tithes,  coal-mines  or  faleable  underwoods  In 
the  faid  pari(b,  in  fuch  competent  fum  and  fums  of  money 
as  they  (hall  think  fit)  a  convenient  ftock  of  flax,  hemp, 
wool,  thread,  iron,  and  other  ware  and  fluff  to  fet  the 
poor  on  work :  And  alfo  competent  fums  of  money  for 
and  towards  the  neceffary  relief  of  the  lame,  impotent, 
old,  blind,  and  fuch  other  among  them,  being  poor,  and 
not  able  to  work,  and  alfo  for  the  putting  out  fuch  chil- 
dren to  be  apprentices,  to  be  gather'd  out  of  the  fame 
pari(b,  according  to  the  ability  of  the  fame  parifli ;  and 
to  do  and  execute  all  other  things,  as  well  for  the  dif- 
pofing  of  the  faid  ftock,  or  otherwife  concerning  the 
premiffes,  as  to  them  (hall  feem  convenient. 

Seif.  2.  Which  faid  churchwardens  and  overfeers  fo  to 
be  nominated,  or  fuch  of  them  as  (hall  not  be  let  by 
ficknefs,  or  other  juft  excufe  to  be  allowed  by  two  fuch 
juftices  of  peace  or  more,  as  is  aforefaid,  (hall  meet  to- 
gether at  the  leaft  once  every  month,  in  the  church  of 
the  faid  pari(h,  upon  the  Sunday  in  the  afternoon,  after 
Divine  fervice,  there  to  confider  of  fome  good  courfe  to 
be  taken,  and  for  fome  meet  order  to  be  fet  down  ip 
the  premiffes,  and  (hall  within  four  days  after  the  end  of 
their  year,  and  after  other  overfeers  nominated,  as  afore- 
faid, make  and  yield  up  to  fuch  two  juftices  of  peace,  as  is 
aforefaid,  a  true  and  perfe<!^  account  of  all  fums  of 
money  by  them  received,  or  rated  and  affeflcd  and  not 
received,  and  alfo  of  fuch  ftock  as  (hall  be  in  their 
hands,  or  in  the  hands  of  any  of  the  poor  to  work,  and 
of  all  other  things  concerning  their  faid  ofpce,  and  fuch 
fum  or  fums  of  money  as  (hall  be  in  their  hands,  and 
(hall  pay  and  deliver  over  to  the  faid  churchwardens  and 
overfeers  newly  nominated  and  appointed,  as  aforefaid; 
upon  pain  that  every  one  of  thein  abfenting  themfelves 
without  lawful  caufe,  as  aforefaid,  from  fuch  monthly 
meeting  for  the  purpofe  aforefaid,  or  being  negligent  iq 
their  office,  or  in  the  execution  of  the  orders  aforefaid. 
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made  by  and  with  the  affent  of  the  faiJ  juftices  of 
peace,  or  any  two  of  them  before- mentioned,  to  forfeit 
lor  every  fuch  default  of  abfence  or  negligence  20  s. 

SeSi.  3.  And  be  it  alfo  enafted,  That  if  the  faid  juf- 
tices  of  peace  do  perceive,  that  the  inhabitants  of  any 
parifh  are  not  able  to  levy  among  themfelves  fufEcient 
fams  of  money  for  the  purpofes  aforefaid,  then  the  faid 
two  juftices  (hall  and  may  tax,  rate  and  afTefs,  as  afore- 
faid, any  other  of  other  parifhes,  or  out  of  any  parifh 
within  the  hundred  where  the  faid  parifh  is,  to  pay  fuch 
fum  and  fums  of  money  to  the  churchwardens  and  over- 
feers  of  the  poor  parifh  for  tiie  faid  purpofes,  as  the  faid 
juftices  fhall  think  fit,  according  to  the  intent  of  this 
law.  And  if  the  faid  hundred  (hall  not  be  thought  by 
the  faid  juftices  able  and  fit  to  relieve  the  faid  feveral 
parifhes  not  able  to  provide  for  themfelves,  as  aforefaid  ; 
then  the  juftices. of  peace  at  their  general  quarter- ''effions, 
or  the  greater  number  of  them,  (hall  rate  and  afTefs,  as 
aforefaid,  any  other  of  other  parifhes,  or  out  of  any 
pirifh  within  the  faid  county  for  the  purpofes  aforefaid, 
as  in  their  difcretion  (hall  feem  fit. 

Seil.  4.  And  that  it  (hall  be  lawful,  as  well  for  the 
prefent  as  fubfequent  churchwardens  and  overfeers,  or 
any  of  them,  by  warrant  from  any  fuch  two  juftices  of 
the  peace,  as  is  aforefaid,  to  levy  as  well  the  faid  fums  of 
money,  and  all  arrearages,  of  every  one  that  (hall  refufe 
to  contribute  according  as  they  (hall  be  afTelTed,  by  dif- 
trefs  and  (ale  of  the  ofFendet's  goods,  as  the  fums  of 
money  or  ftock  which  (hall  be  behind  upon  any  account 
to  be  made,  as  aforefaid,  rendering  to  the  parties  the 
overplus :  And  in  defefl  of  fuch  diftrefs,  it  (hall  be  law- 
ful for  any  two  juftices  of  the  peace  to  commit  him  or 
them  to  the  common  gaol  of  the  county,  there  to  re- 
main without  bail  or  mainprize,  until  payment  of  the 
faid  fum,  arrearages  and  ftock.  And  the  faid  juftices  of 
peace,  or  any  of  them,  to  fend  to  the  houfe  of  correc- 
tion, or  common  gaol,  fuch  as  fhall  not  imploy  them- 
felves to  work,  being  appointed  thereto  as  aforefaid  ;  and 
alfo  any  fuch  two  juftices  of  peace  to  commit  to  the  faid 
prifon  every  one  of  the  faid  churchwardens  and  overfeers 
which  (hall  refufe  to  account,  there  to  remain  without 
bail  or  mainprize,  until  he  have  made  a  true  account, 
and  fatisfied  and  paid  fo  much,  as  upon  the  faid  account 
fliall  be  remaining  in  his  hands. 

Seii.  5.  Ena£ls,  That  churchwardens  and  overfeers 
may  bind  poor  childien  apprentices,  and  that  they  may 
by  leave  of  the  lord  of  the  manor  build  houfes  on  the 
wafte  for  the  poor  to  inhabit,  but  not  to  be  afterwards 
ufed  for  the  habitation  of  any  other,  on  the  pains  con- 
tained in  the  31  Eliz. 

Seel.  6.  Provided  always,  That  if  any  perfon  or  per- 
fons  (hall  find  themfelves  grieved  with  any  fefs  or  tax, 
or  other  ad  done  by  the  faid  churchwardens  or  other 
perfons,  or  by  the  faid  juftices  of  peace ;  that  then  it 
(hall  be  lawful  for  the  juftices  of  peace  at  their  general 
quarter- feflions,  or  the  greater  number  of  them,  to  take 
fuch  order  therein,  as  to  them  (hall  be  thought  conve- 
nient ;  and  the  fame^  to  conclude  and  bind  all  the  faid 
parties, 

Se£f.  7.  Ena£ts,  That  the  father  and  grandfather,  and 
the  mother  and  grandmother,  and  the  children  of  every 
poor,  old,  blind,  lame  and  impotent  perfon,  or  other 
poor  perfon  not  able  to  work,  being  of  a  fufficient  abi- 
lity, (hall  at  their  charges  relieve  and  maintain  every 
fuch  poor  perfon  in  that  manner,  and  according  to  that 
rate,  as  by  the  juftices  of  peace  of  that  county  where 
fuch  fufficient  perfons  dwell,  or  the  greater  number  of 
them,  at  their  general  quarter- feffions  (hall  be  afle(red  ; 
upon  pain  that  every  one  of  them  (hall  forfeit  20  s.  for 
every  month  which  they  (hali  fail  therein. 

Sect.  8.  Mayors,  i^c.  of  corporations  being  juftices  of 
peace,  ftiall  have  the  fame  authority  within  their  limits, 
as  juftices  of  peace  of  the  county.  And  every  alderman 
of  London  (hall  do  and  execute  fo  much,  as  is  appointed 
and  allowed  by  this  a£l  to  be  done  by  one  or  two  juftices 
of  peace  of  any  county  within  this  realm. 

Sect.  9.  And  be  it  alfo  enaaed.  That  if  it  (hall  hap- 
pen any  parifh  to  extend  itfelf  into  more  counties  than 
»ne,  or  part  to  lie  within  the  liberties  of  any  city,  town 
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or  place  corporate,  and  part  without,  that  then  as  well 
the  juftices  of  peace  of  every  county,  as  alfo  the  head 
oificers  of  fuch  city,  town  or  place  corporate,  (hall  deal 
and  intermeddle  only  in  fo  much  of  the  faid  pari(h  as 
lieth  within  their  liberties,  and  not  any  farther.  And 
every  of  them  refpeflively  within  their  feveral  limits 
wards  and  jurifdidions,  to  execute  the  ordinances  before- 
mentioned  concerning  the  nomination  of  overfeers,  the 
confent  of  binding  apprentices,  the  giving  warrant  to 
levy  taxations  unpaid,  the  taking  account  of  church- 
wardens and  overfeers,  and  the  committing  to  prifon  fuch 
as  refufe  to  account,  or  deny  to  pay  the  arrearages  due 
upon  their  accounts  ;  and  yet  neverthelefs,  the  faid 
churchwardens  and  overfeers,  or  the  moft  part  of  them 
of  the  faid  parifhes  that  do  extend  into  fuch  feveral  limits 
and  jurifdidtions,  fhall  without  dividing  themfelves  duly 
execute  their  office  and  places  within  the  faid  parifh,  in 
all  things  to  them  belonging,  and  (hall  duly  exhibit  and 
make  one  account  before  the  faid  head  officer  of  the 
town  or  place  corporate,  and  one  other,  before  the  laid 
juftices  of  peace,  or  any  fuch  two  of  them,  as  is  afore- 
faid. 

Seil.  10.  For  not  appointing  overfeers  yearly,  every 
juftice,  (^c.  of  the  divifion  (hall  forfeit  5/. 

Seif.  II.  The  penalties  and  forfeitures  in  this  acl  (hall 
be  employed  to  the  ufe  of  the  poor  of  the  fame  parifli, 
by  diftrefs  and  fale,  or  in  default  thereof  the  ofFender  (hall 
be  committed  to  prifon,  there  to  remain  without  bail  or 
mainprize,  till  the  faid  forfeitures  (hall  be  fatisfied  and 
paid. 

Se£f.  12.  And  be  it  further  cnafted  by  the  authority 
aforefaid.  That  the  juftices  of  peace  of  every  county  or 
place  corporate,  or  the  more  part  of  them,  in  their  ge- 
neral feffions  to  be  holden  nex:  after  the  feaft  of  Eajltr 
next,  and  fo  yearly  as  often  as  they  (hall  think  meet, 
(hall  rate  every  pari(h  to  fuch  a  weekly  fum  of  money  as 
they  (hall  think  convenient,  fo  as  no  parifh  be  rated  above 
the  fum  of  b  d.  nor  under  the  fum  of  one  halfpenny, 
weekly  to  be  paid,  and  fo  as  the  total  fum  of  fuch  taxa- 
tion of  the  parifhes  in  every  county  amount  not  above  the 
rate  of  id.  for  every  parifh  within  the  faid  county. 
Which  fums  fo  taxed  (hall  be  yearly  a(re(red  by  the  agree- 
ment of  the  pari(hioners  within  themfelves,  or  in  default 
thereof,  by  the  churchwardens  and  petty  conftables  of 
the  fame  parifh,  or  the  more  part  of  them,  or  in  default 
of  their  agreement,  by  order  of  fuch  juftice  or  juftices  of 
peace  as  (hall  dwell  in  the  fame  parifh,  or  (if  none  be 
there  dwelling)  in  the  parifhes  next  adjoining. 

Se£f,  13.  And  if  any  perfon  (hall  refufe  or  negleft  ta 
pay  any  fuch  portion  of  money  fo  taxed,  it  (hall  be  lawful 
for  the  faid  churchwardens  and  conftables,  or  any  o£ 
them,  or  in  default  thereof,  for  any  juftice  of  peace  of 
the  faid  liberty,  to  levy  the  fame  by  diftrefs  and  fale  o£ 
the  goods  of  the  party  fo  refufing  or  negleding,  rendering! 
to  the  party  the  overplus.  And  in  default  of  fuch  diftrel% 
it  (hall  be  lawful  to  any  juftice  of  that  limit  to  committ 
fuch  perfon  to  the  faid  prifon,  there  to  abide  without  bailt 
or  mainprize  till  he  have  paid  the  fame. 

Se£l.  18.  Provided  always.  That  whereas  the  ifland  of 
Foulnefs  in  the  county  of  EJfcx,  being  invironed  with  tlm 
fea,  and  having  a  chapel  of  eafe  for  the  inhabitants  thereofji 
and  yet  the  faid  iftand  is  no  parifh,  but  the  lands  in  tha 
fame  are  fituated  within  divers  parifhes  far  diftant  from; 
the  faid  ifland  ;  Be  it  therefore  enaded  by  the  authority 
aforefaid,  that  the  faid  juftices  of  peace  (hall  nominattf 
and  appoint  inhabitants  within  the  faid  ifland,  to  be. 
overfeers  for  the  poor  people  dwelling  within  the  faid 
ifland,  and  that  both  the  faid  juftices  and  the  faid  over•^ 
feers  fiiall  have  the  fame  power  and  authority  to  all  in- 
tents, confiderations  and  purpofes,  for  the  execution  of 
the  parts,  and  articles  of  this  ad,  and  (hall  be  fubjeA 
to  the  fame  pains  and  forfeitures;  and  likewife,  that  the 
inhabitants  and  occupiers  of  lands  there  (hall  be  liable 
and  chargeable  to  the  fame  payments,  charges,  expences 
and  orders,  in  fuch  manner  and  form  as  if  the  fame  ifland 
were  a  parifh.  In  confideration  whereof,  neither  the 
faid  inhabitants,  or  occupiers  of  land  within  the  faid 
ifland,  (hall  not  be  compelled  to  contribute  towards  the 
relief  of  the  poor  of  thofe  parilhes  wherein  their  houfes 
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br  landsj  wliich  they  occupy  within  the  faid  ifland,  are 
ficuated,  for  or  by  reafon  of  their  faid  habitations  or  oc- 
cupyings,  other  than  for  the  reh'ef  of  the  poor  people 
within  the  faid  ifland  ;  neither  yet  fliall  the  other  inhabi- 
tants of  the  parifhcs  wherein  fuch  houfes  or  lands  are 
fituated,  be  compelled  by  reafon  of  their  refiancy  or 
dwelling,  to  contribute  to  the  relief  of  the  poor  inhabi- 
tants within  the  faid  ifland. 

Siif.  19.  And  be  it  further  enafted.  That  if  any  ac- 
tion of  trefpafs,  or  other  fuit,  fliall  happen  to  be  accoun- 
ted and  brought  againft  any  perfon  or  perfons,  for  taking 
of  any  diftrefs,  making  of  any  fale,  or  any  other  thing 
doing,  by  authority  of  this  prefent  acS,  the  defendant  or 
defendants  in  any  fuch  fuit  or  fuits,  fhall  and  may  either 
plead  Not  guilty,  or  otherwife  make  avowry,  cognisance 
or  juflification,  for  the  taking  of  the  faid  diftrefles,  ma- 
king of  fale,  or  other  thing  doing  by  virtue  of  this  adt, 
alleging  in  fuch  avowry,  cognizance  or  juftification,  that 
the  faid  diftrefTes,  fale,  trefpafs  or  other  thing,  whereof 
the  plaintiff  or  plaintiffs  complained,  was  done  by  autho- 
rity of  this  a£t,  and  according  to  the  tenor,  purport  and 
effeiS  of  this  aft,  without  any  exprefling  or  rehearfal  of 
any  other  matter  or  circumflance  contained  in  this  pre- 
fent a<n.  To  which  avowry,  cognizance  or  juflifica- 
tion,  the  plaintiff  fhall  be  admitted  to  reply,  that  the  de- 
fendant did  take  the  faid  diflrefs,  made  the  faid  fale,  or 
did  any  other  aft  or  trefpafs  fuppofed  in  his  declaration  of 
his  own  wrong,  without  any  fuch  caufe  alleged  by  the  faid 
defendant.  Whereupon  the  ilTue  in  every  fuch  aftion 
(hall  be  joined,  to  be  tried  by  verdift  of  twelve  men, 
and  not  oiherwife,  as  is  accuftomed  in  other  perfonal  ac- 
tion"). And  upon  the  trial  of  that  ilTue,  the  whole  mat- 
ter to  be  given  6n  both  parties  in  evidence,  according  to 
the  very  truth  of  the  fame.  And  after  fuch  iflue  tried 
for  the  defendant,  or  nonfuit  of  the  plaintiff  after  ap- 
pearance, the  fame  defendant  to  recover  treble  damages, 
by  reafon  of  his  wrongful  vexation  in  that  behalf,  with 
his  cofls  alfo  in  that  part  fuflained,  and  that  to  be  afTeffed 
t>y  the  fame  jury,  or  writ  to  inquire  of  the  damages^  as 
the  fame  fball  require. 

Stat.  13  y  14  Car.  2.  cap.  12.  feet.  2t.  Whereas  the 
inhabitants  of  the  county  of  Lancafhire,  Chejhire,  Derby- 
ihire,  Torkjhirey  Northumberland,  the  bifhoprick  of  Dur- 
ham, Cumberland  and  iVeJlmorland,  and  many  other 
:ounties  in  England  and  Wales,  by  reafon  of  the  large- 
tiefs  of  the  parifhes  within  the  fame,  have  not  or 
cannot  reap  the  benefit  of  the  aft  of  parliament 
made  in  the  43d  year  of  the  reign  of  the  late  Queen 
Elizabeth  for  relief  of  the  poor  :  Therefore  be  it  en- 
aftcd  by  the  authority  aforefaid.  That  all  and  every 
poor,  needy,  impotent  and  lame  perfon  and  perfons 
within  every  townfliip  and  village,  within  the  feveral 
counties  aforefaid,  fhall  from  and  after  the  paffing  of  this 
aft,  be  maintained,  kept,  provided  for,  and  fet  on  work 
within  the  feveral  and  refpeftive  townfhip  and- village 
wherein  he  or  tliey  fnaii  inhabit,  or  wherein  he,  flie  or 
they  was  or  were  lawfully  fettled  according  to  the  intent 
and  meaning  of  this  aft,  and  that  there  fhall  be  yearly 
chofen  and  appointed,  according  to  the  rules  and  direc- 
tions in  the  faid  aft  of  43  Eltz.  mentioned,  two  or  three 
overfeers  of  the  poor  within  every  of  the  faid  townfhips 
and  villages  who  fhall  from  time  to  time  do,  perform 
and  execute  all  and  every  the  afts,  powers  and  authori- 
ties for  the  neceflary  relief  of  the  poor  within  the  faid 
townfhip  or  village,  and  fhall  lofe,  forfeit  and  fuffer  all 
fuch  pains  and  penalties  for  non-performance  thereof,  as 
is  limited,  mentioned  and  appointed  in  and  by  the  faid 
;in  part  recited  aft. 

Stat.  -^IV-isSM,  c.  II.  feet.  II.  There  fhall  be  pro- 
vided and  kept  in  every  parifh,  a  book  wherein  the 
names  of  all  perfons  who  receive  colleftion  fhall  be  re- 
giftred,  with  the  day  and  year  when  they  were  firfl  ad- 
mitted to  have  relief,  and  the  occafion  which  brought 
them  under  that  necelfity  :  And  yearly  ia  Eajler  week, 
or  as  often  as  fhall  be  thought  convenient,  the  parilhio- 
ners  fhall  meet  in  the  veflry,  or  other  ufual  place  of 
meeting  in  the  parifh,  before  whom  the  book  (hall  be 
produced,  and  all  perfons  receiving  colleftion  to  be  called 
Vol.  U.  N".  114. 
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over,  and  the  reafons  of  their  taking  relief  exathinetf^ 
and  a  new  lift  made  and  entred  of  fuch  perfons  as  they 
fhall  think  fit  and  allow  to  receive  colleftion  ;  and  no 
other  perfon  fhall  be  allowed  to  receive  colleftion  at  the 
charge  of  the  paiifh,  but  by  authority  under  the  hand  of 
one  juflice  refiding  within  fuch  parifh,  or  (if  none  be 
there  dwelling)  in  the  parts  near  or  next  sri'joining,  or  by 
order  of  the  juflices  in  fefTions,  except  in  cafes  of  pefli- 
lential  difeafes,  plague  or  fmall  pox,  for  fuch  families  as 
fhall  be  therewith  infefted. 

Stat,  i  y  ()  IV.  3.  c.  30.  feet.  2.  Every  perfon  who 
fhall  be  upon  the  colleftion,  and  receive  relief  of  any  pa- 
rifh or  place,  and  the  wife  and  chiidren  of  any  fuch  per- 
fon cohabiting  in  the  fame  houfe,  fuch  child  only  ex- 
cepted, as  fhall  be  by  the  churchwardens  and  overfeers 
permitted  to  live  at  home,  in  order  to  attend  an  impo- 
tent and  helplefs  parent,  fhall  upon  the  fhoulder  of  the 
fleeve  of  the  uppermofl  garment,  in  an  open  and  vifible 
manner,  wear  a  large  Roman  P,  together  with  the  firfl 
letter  of  the  name  of  the  parifli  or  place^  whereof  fuch 
poor  perfon  is  an  inhabitant,  cut  either  in  red  or  blue 
cloth,  as  by  the  churchwardens  and  overfeers  fn.ll  be  di- 
refted  :  And  if  any  fuch  poor  perfon  fhall  negleft  or  re- 
fufe  to  wear  any  fuch  badge  or  mark,  it  fhall  be  lawful 
for  one  juftice  to  punifh  fuch  offender,  either  by  order- 
ing his  allowance  to  be  abridged,  fufpended  or  with- 
drawn, or  otherwife  by  committing  him  to  the  houfe  of 
correftion,  to  be  whipt,  and  kept  to  hard  labour,  not 
exceeding  21  days;  and  if  any  churchwarden  or  over- 
feer  fhall  relieve  any  fuch  poor  perfon,  not  wearing  fuch 
badge,  and  be  thereof  convifted  on  oath  of  one  witnefs 
before  one  juftice,  he  fhall  forfeit  20  s.  by  diftrefs,  half 
to  the  informer,  and  half  to  the  poor. 

Stat.  5  Geo.  1,  c.  8.  feet.  i.  Whereas  fometimes  men 
run  away,  leaving  their  wives  and  children,  and  fome- 
times women  run  away  leaving  their  children,  upon  the 
charge  of  the  parifh,  although  fuch  perfons  have  fomc 
eftates  which  mould  eafe  the  parifh  of  their  charge,  in 
whole  or  part;  it  fhall  be  lawful  for  the  churchwardens 
or  overfeers,  where  any  fuch  wife,  child  or  children  (hall 
be  fo  left,  on  application  to,  and  by  warrant  or  order  of 
two  juftices,  to  take  and  feize  fo  much  of  the  goods  and 
chattels,  and  receive  fo  much  of  the  annual  rents  and 
profits  of  the  lands  and  tenements  of  fuch  hufband,  fa- 
ther or  mother,  as  fuch  two  juftices  fliall  order  and  dt- 
reftj  towards  the  difcharge  of  the  parifh  or  place  where 
fuch  wife,  child  or  children  are  left,  for  the  bringing  up 
and  providing  for  fuch  wife,  child  or  children  ;  which 
warrant  or  order  being  confirmed  at  the  next  quarter- 
feflions,  it  (hall  be  lawful  for  the  juftices  there,  toi 
make  an  order  for  the  churchwardens  or  overfeers,  to 
difpofe  of  fuch  goods  or  chattels  by  fale  or  otherwife,  or 
fo  much  of  them,  for  the  purpofes  aforefaid,  as  the  Court 
fhall  think  fit,  and  to  receive  the  rents  and  profits,  or  fo 
much  of  them  as  fhall  be  ordered  by  the  faid  feflions,  of 
his  or  her  lands  and  tenements  for  the  purpofes  afore- 
faid. 

Sect.  2.  And  the  faid  churchwardens  and  overfeers 
fhall  be  accountable  to  the  juftices  at  the  qoarter-feflions 
for  all  fuch  money  as  they  (hall  fo  receive. 

9  Geo.  I.  c.  7.  f.  I.  enafts,  That  no  juftice  of  peace 
fhall  order  relief  to  any  poor  perfon  dwelling  in  any  pa- 
rifh till  oath  made  of  fome  reafonable  caufe  for  it,  and 
that  he  had  applied  to  the  parifhioners  at  veftry,  or  fomef 
publick  meeting,  or  to  two  overfeers  of  th6  poor,  and 
was  refufed,  and  till  fummons  of  two  overfeers  of  the 
poor  to  fhew  caufe, 

Sect.  2,  And  any  petfon  ordered  to  be  relieved  fhall  be 
entred  in  the  parifti  books,  to  be  relieved  fo  long  as  the 
caufe  for  fuch  relief  continues,  and  no  longer.  And  if 
any  parifh  officer  (except  upon  fudden  and  emergent 
occafions)  (hall  charge  to  the  parifh  account  any  monies 
given  to  any  perfon  not  rcgiftred,  he  (hall  forfeit  5  /.  to 
be  levied  by  diftrefs  and  fale,  by  warrant  of  two  juftices, 
to  be  applied  to  the  ufe  of  the  poor  of  the  faid  parifh  by 
direftion  of  fuch  juftices. 

Se£i.  4.  It  fhall  be  lawful  for  the  churchwardens  and 

overfeers,  in  any  parifh,  townfhip   or  place,    with  the 
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confent  of  the  major  part  of  the  parifliioners  or  inhabi- 
tants in  veftry,  or  other  parifli  or  publick  meeting  for 
that  purpofe  afTembled,  or  ot  fo  many  of  them  as  (hall 
be  fo  aflembled,  upon  ufual  notice  thereof  fiift  given,  to 
purchafe  or  hire  any  houfe  or  houfes,  in  the  fame  parifti, 
townfliip  or  place,  and  to  contradl  with  any  perfon  or 
perfons  for  thej^adging,  keeping,  maintaining  and  imploy- 
ing  any  or  all  fuch  poor  in  their  refpeflive  parifhes,  tov/n- 
fliips  or  places,  as  (hall  defire  to  receive  relief  or  collec- 
tion, and  there  to  keep,  maintain  and  employ  all  fuch 
poor  perfons,  and  take  the  bene(it  of  the  work,  labour 
and  fervice  of  any  fuch  poor  perfons,  who  (hall  be  kept 
or  maintained  in  any  fuch  houfe  or  houfes,  for  the  bet- 
ter maintenance  and  relief  of  fuch  poor  perfons,  who 
(hall  be  kept  or  maintained.  And  if  any  poor  perfon 
(hall  refufe  to  be  lodged,  kept  or  maintained  in  fuch 
houfe  or  houfes,  he  (hall  be  put  out  of  the  pari(h  book, 
and  (hall  not  be  intitled  to  receive  relief  from  the  church- 
wardens and  overfeers  :  And  where  any  pari(h  or  town- 
fliip (hall  be  too  fmall  to  purchafe  or  hire  fuch  houfe  or 
houfes,  it  (hall  be  lawful  for  two  or  more  fuch  pari(he5, 
townfhips  or  places,  with  the  confent  of  the  major  part 
of  the  parifhioners  or  inhabitants  of  their  refpeiSlive 
pari(hes,  town(hips,  or  places  in  veftry,  or  other  pari(h 
or  publick  meeting  for  that  purpofe  a(rembled,  or  of  fo 
many  of  them  as  (hall  be  fo  afTembled,  upon  ufual  no- 
tice thereof  firft  given,  and  with  the  approbation  of  any 
juflice  of  the  peace  dwelling  in  or  near  any  fuch  parifh, 
townfhip  or  place,  fignified  under  his  hand  and  feal,  to 
unite  in  purchafing,  hiring  or  taking  fuch  houfe  for  the 
lodging,  keeping  and  maintaining  of  the  poor  of  the  feveral 
pari(hcs,  town(hips  or  places  fo  uniting,  and  there  to 
keep,  maintain  and  employ  the  poor  of  the  refpe£live 
parifhes,  town(hips  or  places  fo  uniting,  and  to  take  and 
have  the  benefit  of  the  work,  labour  or  fervice  of  any 
poor  there  kept  and  maintained,  for  the  better  maintenance 
and  relief  of  the  poor  there  kept,  maintained  and  em- 
ployed. And  if  any  poor  in  the  refpe£tive  pari(hes, 
townfhips  or  places  fo  uniting  (hall  refufe  to  be  lodged, 
kept  and  maintained  in  the  houfe  hired  or  taken  for  fuch 
uniting  parifhes,  townfhips  or  places,  he  (hall  be  put  out 
of  the  colleftion  book,  and  not  intitled  to  afk  relief: 
And  it  (hall  be  lawful  for  the  churchwardens  and  over- 
feers of  any  parifh,  town(hip  or  place,  with  the  confent 
of  the  major  part  of  the  pari(hioners  or  inhabitants  of 
the  faid  pari(h,  town(hip  or  place,  where  fuch  houfe  or 
houfes  (hall  be  purchafed  or  hired  for  the  purpofcs  afore- 
faid,  in  veftry  or  other  parifh  or  publick  meeting  for 
that  purpofe  adembled,  or  of  fo  many  of  them  as  (hall 
be  fo  afTembled,  upon  ufual  notice  thereof  firft  given, 
to  contrail  with  the  churchwardens  and  overfeers  of 
any  other  parifh,  town(hip  or  place,  for  the  lodging, 
maintaining  or  employing  of  any  poor  perfon  or  perfons 
of  fuch  other  parifh,  townfhip  or  place,  as  to  them 
(hall  feem  meet.  And  if  any  poor  perfon  of  fuch  other 
parifh,  townfhip  or  place,  (hall  refufe  to  be  lodged, 
maintained  and  employed  in  fuch  houfe  or  houfes,  he 
(hall  be  put  out  of  the  colleflion  book,  and  not  be 
intitled  to  have  relief. 

Siat.  17  Geo.  2.  cap.  3.  feU.  i.  Whereas  great  incon- 
veniencies  do  often  arife  in  cities,  towns  corporate,  pa- 
rifhes, townfliips  and  places,  by  reafon  of  the  unlimited 
power  of  the  churchwardens  and  overfeers  of  the  poor, 
who  frequently,  on  frivolous  pretences,  and  for  private 
ends,  make  unjuft  and  illegal  rates  in  a  fecret  and  clan- 
deftine  manner,  contrary  to  the  true  intent  and  meaning 
of  43  El.  for  remedy  whereof,  and  preventing  the  like 
abufes  for  the  future,  be  it  enabled,  f^c.  That  from  and 
after  the  firft  day  of  May  1744,  the  churchwardens  and 
overfeers,  or  other  perfons  authorized  to  take  care  of  the 
poor  in  every  pari(h,  townfhip  or  place,  (hall  give,  or 
caufe  to  be  given,  publick  notice  in  the  church,  of  every 
rate  for  the  relief  of  the  poor,  allowed  by  the  juftices  of 
peace,  the  next  Sunday  after  the  fame  (hall  have  been  fo 
allowed  ;  and  that  no  rate  (hall  be  efteemed  or  reputed 
valid  and  fufficient,  fo  as  to  colleft  and  raife  the  fame, 
unlefs  fuch  notice  (hall  have  been  given. 

Se£I.  2.  And  be  it  further  ena«£^ed,  That  the  church- 
wardens and  overfeers  of  the  poor,  or  other  perfons  au- 
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thorized  as  aforefaid,  in  every  parifh,  town(hip  or  place» 
(hall  permit  all  ;..id  every  the  inhabitants  of  the  faid  pa- 
rifh, townfhip  or  place,  to  inffcd^  every  fuch  rate  at  all 
feafonable  times,  paying  one  fliilling  for  the  fame,  and 
(hall,  upon  demand,  forthwith  give  copies  of  the  fame, 
or  any  part  thereof,  to  any  inhabitant  of  the  faid  pari(h, 
townfhip  or  place,  paying  at  the  rate  of  fixpence  for  every 
twenty- four  names. 

Se^.  3.  And  if  any  churchwarden  or  overfeer  of  the 
poor,  or  other  perfon  authorifed  as  aforefaid,  (hall  not 
permit  any  inhabitant  or  parifhioner  to  infpe£t  the  faid 
rates,  or  (hall  refufe  or  negle<5l  to  give  copies  thereof. aa 
aforefaid,  fuch  churchwarden  or  ovc-feer,  or  other  perfon 
authorifed  as  aforefaid,  for  every  fuch  offence,  (hall  forfeit 
and  pay  to  the  party  aggrieved  the  fum  of  twentv  pounds, 
to  be  fued  for  and  recovered  bya£lion  of  debt,  bill,  plaint 
or  information,  in  any  of  his  Majefty's  courts  of  record, 
wherein  no  efToin,  protection,  or  wager  of  law,  or  more 
than  one  imparlance  (hall  be  allowed. 

Stat.  17  Geo.  2.  cap.  37.  fe6}.  I.  Whereas  in  divers 
counties  great  quantities  of  wafte  and  barren  lands,  anti 
lands  which  were  formerly  fen  or  mar(h  ground,  or  co- 
vered with  water,  have  been  of  late  years  improved  or 
drained,  and  are  now  of  very  confiderable  annual  value, 
and  the  inhabitants  therein,  and  occupiers  thereof,  ought 
to  bear  and  pay  a  proportionable  part  of  the  rates  made 
for  the  relief  of  the  poor,  and  to  be  fubjed  to  fuch  charges, 
and  in  like  manner,  as  other  inhabitants  and  occupiers  of 
lands,  houfes,  tythes  impropriate,  propriations  of  tythes, 
coal-mines,  and  faleable  underwoods,  are  by  an  zQ.  made 
in  43  Eliz.  and  likevvife  to  bear  and  pay  a  proportionable 
part  of  all  other  parochial  rates ;  but  great  difficulties  fre- 
quently arife  in  determining  to  what  parifh  or  place  fuch 
lands  belong,  or  ought  to  be  rated  ;  be  it  therefore  en- 
abled, i^c.  That  from  and  after  the  24th  day  of  June 
1744,  where  there  (hall  be  any  difpute  or  uncertainty  in 
what  parifh  or  place  fuch  lands  heretofore  improved  or 
drained,  or  hereafter  to  be  improved  or  drained  lie,  and 
ought  to  be  rated  j  all  and  every  the  occupier  and  occu- 
piers of  fuch  lands,  or  houfes  built  thereon,  tenements, 
tythes  arifing  therefrom,  mines  therein,  and  faleable  un- 
derwoods therein  growing  or  hereafter  to  grow,  (hall  be 
rated  and  aflelTed  to  the  relief  of  the  poor,  and  to  all 
other  parochial  rates  within  fuch  parifh  and  place  which 
lies  neareft  to  fuch  lands  in  like  manner  and  form,  and 
fubje<St  to  the  fame  direftions  and  regulations,  as  all  other 
lands  within  fuch  parifh  and  place  are  by  law  liable  to  be 
rated  and  affefl'ed  thereunto ;  and  if,  on  application  to  the 
officers  of  fuch  parifh  or  place  to  have  fuch  improved  or 
drained  lands  rated  and  afTefTed  as  aforefaid,  any  di(Ference« 
or  difpute  fliall  arife  touching  what  parifh  or  place  fuch 
lands  ought  to  be  rated  and  afTefTed  in,  it  (hall  and  may 
be  lawful  to  and  for  the  juftices  of  the  peace  for  tbe 
county,  riding,  liberty  or  divifion  where  fuch  lands  he, 
at  their  next  general  quarter-feflions  to  be  held  for  fuch 
county,  riding,  liberty  or  divifion,  after  fuch  application 
made  as  aforefaid,  and  after  notice  given  to  the  officers  of 
the  feveral  pari(hes  and  places  abutting  upon  and  adjoining 
to  fuch  lands,  and  to  all  other  perfons  claiming  and  inter- 
efted  therein,  to  hear  and  determine  the  fame  on  the  ap- 
peal of  any  perfon  inierefted,  and  at  fuch  fefEons  to  caufe 
fuch  lands  or  hereditaments  as  aforefaid  to  be  allotted  to, 
and  fairly  and  equally  afTefTed  in  fuch  parifh  or  place  as 
they  (hall  fee  juft  and  meet,  and  fuch  determination  and 
allotment  (hall  at  all  times  thereafter  be  final  and  concUi- 
five  to  and  upon  the  faid  feveral  parifhes  and  places,  and 
all  other  perlons  whatfoever,  as  to  the  parifh  or  place  in 
which  fuch  lands  and  hereditaments  (hall  be  rated  and 
afTefTed  to  the  poor,  and  all  other  parochial  rates  as  afore- 
faid ;  and  the  faid  lands  and  hereditaments  (hall,  at  all 
times  after  fuch  determination  and  allotment,  be  rated 
and  alTefled  to  the  relief  of  the  poor,  and  to  all  other  pa- 
rochial rates  within  fuch  parifh  and  pari(hes,  place  and 
places  only,  to  which  they  (haJl  refpe(Sively  have  been  fo 
allotted  as  aforefaid. 

Seil.  2.  Provided  always,  and  it  is  hereby  enafled  and 
declared  by  the  authority  aforefaid.  That  nothing  in  this 
a£t  contained,  nor  any  allotment  to  be  made  by  the  ju- 
ftices of  the  peace  at  their  general  quarter- fefTions  in  pur- 

fuance 
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fliall  pay  out  of  thie  aflets  left  by  fucli  cverfcer  all  fums 
of  money  remaining  due  which  he  received  by  virtue  of 
his  faid  office,  before  any  of  his  other  debts  are  paid  and 
fatisfied. 

Se£I.  4.  And  in  cafe  any  pcrfori  or  perfons  find  him, 
her  or  themfelves  aggrieved  by  any  rate  or  afleffment  made 
for  the  reHef  of  the  poor,  or  fhall  have  any  material  ob- 
jeflion  to  any  perfon  or  perfons  being  put  on  or  left  out 
of  fuch  rate  or  afleflment,  or  to  the  fum  charged  on  any 
perfon  or  perfons  therein,  or  fliall  have  any  material  ob- 
je£lion  to  fuch  account  as  aforef^id,  or  any  part  therein, 
or  fliall  find  him,  her  or  themfelves  aggrieved  by  any 
negleft,  aft  or  thing  done  or  omitted  by  the  churchwar- 
dens and  overfeers  of  the  poor,  or  by  any  of  his  Ma- 
jefty's  jufliices  of  the  peace;  it  fliall  and  may  be  lawful 
for  fuch  perfon  or  perfons  in  any  of  the  cafes  afore- 
fdid,  giving  reafonable  notice  to  the  churchwardens  or 
overfeers  of  the  poor  of  the   parifli,  townfljip    or   place, 
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aDce  and  by  virtue  thereof,  fliall  extend  to,  or  be  deemed 

■  conftrued  to  extend  to,  or  in  any  wife  afFe£l  or  deter- 
,ine  the  boundaries  of  any  parifli  or  pariflies,  place  or 
aces,  to  any  intent  or  purpofes,  other  than  for  the 
irpofe  of  rating  and  afleffing  fuch  landf,  tenements  and 
■reditaments  to  the  relief  of  the  poor,  and  to  all  other 
irochial  rates  within  fuch  parifli  or  place  to  which  they 
lall  be  (o  allotted  as  aforefaid. 

Stat.   17  Geo.  2.  cap.  38.  fefl.  r.   Whereas  by  reafon 

■  feme  defeft  in  an  a£l  of  parliament  made  in  the  forty- 
lird  year  of  the  reign  of  the  late  Queen  Elizabeth,  inti- 
iled.  An  aif  for  the  relief  of  the  poor,  the  money  raifed 
)r  that  purpofe  is  liable  to  be  mifapplied,  and  there  is 
ften  great  difficulty  and  delay  in  raifmg  of  the  fame;  for 
jmedy  whereof,  i^c.  that  from  and  after  the  24th  day  of 
■une  1744,  the  churchwardens  and  oveifeers  of  the  poor 
lall  yearly  and  every  year,  within  fourteen  days  after 
ther  overfeers  fliall  be  nominated  and  appointed  to  fucceed 

tiem   deliver  in  to  fuch  fuccecding  overfeers,  a  juft,  true  I  to  appeal  to  the  next  general  or  quarter-feflions  of  the 
nd  perfeft  account  in  writing,  fairly  entered  in  a  book  |  peace  for  the  county,    riding,    divifion,  corporation   or 


ir  books  to  be  kept  for  that  purpofe,  and  figned  by  the 
liid  churchwardens  and  overfeers,  hereby  diredled  to  ac- 
Dunt  as  aforefaid,  under  their  hands,  of  all  fums  of  mo- 
ev  by  them  received,  or  rated  and  aflefled  and  not  re- 
ejved,  and  alfo  of  all  goods,  chattels,  flock  and  mate- 
ials  that  fhall  be  in  their  hands,  or  in  the  hands  of  any 
f  the  poor,  in  order  to  be  wrought,  and  of  all  monies 
laid  by  fuch  churchwardens  and  overfeers  fo  accounting, 
nd  of  all  other  things  concerning  their  faid  office,  and 
jflU  alfo  pay  and  deliver  over  all  fums  of  money,  good';, 
battels  and  other  things  as  fliall  be  in  their  hands,  unto 
jch  fucceeding  overfeers  of  the  poor;  which  faid  account 
laU  be  verified  by  oath,  or  by  the  affirmation  of  perfons 
lUed  Quakers,  before  one  or  more  of  his  Maj^y's 
iftices  of  the  peace,  which  faid  oath  or  affirmation  fuch 
ifticeor  juftices  is  and  are  hereby  authorized  and  required 
)  admin'ifter,  and  to  fign  and  atteft  the  caption  of  the 
ime,  at  the  foot  of  the  faid  account  without  fee  or  re- 
gard ;  and  the  faid  book  or  books  Ihall  be  carefully  pre- 
:rved  by  the  churchwardens  and  overfeers,  or  one  of  them, 
J  forae  publick  or  other  place  in  every  parifli,  townfhip 
r  place  ;  and  they  fhall  and  are  hereby  required  to  per- 
lit  any  perfon  there  aflefied  or  liable  to  be  aflefled  to  in- 
:)eft  the  fame  at  all  feafonable  times,  paying  fixpence  for 
ich  infpe£lion,  and  fhall  upon  demand  forthwith  give 
(opies  of  the  fame,  or  any  part  thereof,  to  fuch  perfon, 
laying  at  the  rate  of  fixpence  for  every  three  hundred 
jrords,  and  fo  in  proportion  for  any  greater  or  lefs 
umber. 

!  Se£}.  2.  And  it  is  hereby  further  ena£led.  That  in  cafe 
jch  churchwardens  and  overfeers  of  the  poor,  or  any  of 
hem,  fliall  refufe  or  negledt  to  make  and  yield  up  fuch 
ccount  verified  as  aforefaid,  within  the  time  herein  be- 
ote  limited  or  appointed,  or  fliall  refufe  or  negledl  to  pay 
.nd  deliver  over  fuch  fum  or  fums  of  money,  goods, 
:haUels  and  other  things  in  their  hands,  as  by  this  aft  is 
lirefted ;  in  either  of  the  faid  cafes,  it  fliall  and  may  be 
awful  to  and  for  any  two  or  more  juftices  of  the  peace 
0  .commit  him  or  them  to  the  common  gaol,  until  he  or 
hey  fliall  have  given  fuch  account,  or  fliall  have  paid  or 
(fielded  up  fuch  monies,  ^oods,  chattels  and  other  things 
in  their  hands  as  aforefaid. 

Sea.  3.  And  if  any  fuch  overfeer  fliall  die,  or  remove 
from  the  place  for  which  he  was  appointed,  or  become  in- 
folvent  before  the  expiration  of  his  office  ;  on  oath  there- 
of made  it  fliall  be  lawful  for  two  juftices  of  the  peace  to 
appoint  another  overfeer  in  his  ftead,  who  (hah  continue 
in  office  until  new  overfeers  are  appointed  ;  and  if  any 
overfeer  fhall  remove  is  aforefaid,  he  fliail  before  fuch  re- 
moval deliver  over  to  fome  churchwarden  or  other  over- 
feer of  the  fame  place,  his  accounts  verified  as  aforefaid, 
with  all  rates,  aftTeflTments,  books,  papers,  fums  of  mo- 
ney and  other  things  concerning  his  office,  under  the 
like  penalties  as  are  inflifted  by  this  aft  on  any  overfeer  re- 
fufing  to  do  the  fame  after  the  expiration  of  his  office  ; 
and  if  any  overfeer  fliall  die  as  aforefaid,  his  executors 
or  adminiftrators  fhall  within  forty  days  after  his  deceafe 
deliver  over  all  things  concerning  his  office  to  fome 
churchwarden  or  other  overfeer  of  the  fame  place,  and 


franchize,  where  fuch  parifli,  townfhip  or  place  lies; 
and  the  juftices  of  the  peace  there  afTembled  are  hereby 
authorized  and  required  to  receive  fuch  appeal,  and  to 
hear  and  finally  determine  the  fame;  but  if  it  fliall  ap- 
pear to  the  faid  juftices  that  reafonable  notice  was  not 
given,  then  they  fliall  adjourn  the  fa'd  appeal  to  the  next 
quarter-feffions,  and  then  and  there  finally  hear  and  de- 
termine the  fame ;  and  the  faid  juftices  may  award  and 
order  to  the  party  for  whom  fuch  appeal  fliall  be  determi- 
ned reafonable  cofts,  in  the  fame  manner  that  they  are 
impowered  to  do  in  cafe  of  appeals  concerning  the  fet- 
tlement  of  poor  perfons,  by  an  aft  made  in  the  eighth 
and  ninth  years  of  King  TVilliam  the  Third,  intituled. 
An  a£l  far  fupplying  fome  defers  in  the  hws  for  relieving 
the  poor  of  this  kingdom. 

Se£i.  5.  Provided  always.  That  in  all  corporations  or 
franchifes,  who  have  not  four  juftices  of  the  peace,  it 
Diall  and  may  be  lawful  for  any  perfon  or  perfons  in  any 
of  the  cafes  aforefaid,  where  an  appeal  is  given  by  this 
aft,  to  appeal,  if  he  or  they  fliall  think  fit,  to  the  next 
general  or  quarter-feffions  of  the  peace  for  the  county, 
riding  or  divifion  wherein  fuch  corporation  or  funchize 
is  fituate. 

Se{i.  6.  And  whereas  it  hath  been  held,  that  upon  ap- 
peals from  rates  and  afTeflments,  the  juftices  of  the  peace 
may  not  only  quafli  the  old  rates,  but  make  new  rates 
and  afTeflments  from  which  no  appeal  can  be  had  ;  be  it 
enafted  by  the  authority  aforefaid.  That  upon  all  appeals 
from  rates  and  afTefTments  the  juftices  of  the  peace  (where 
they  fliall  fee  juft  to  give  relief)  fliall  and  are  hereby  re- 
quired to  amend  the  fame  in  fuch  manner  only,  as  fliall 
be  necefTary  for  giviiig  fuch  relief,  without  altering  fuch 
rates  or  aftefTments,  with  refpeft  to  other  perfons  men- 
tioned in  the  fame ;  but  if  upon  an  appeal  from  the 
whole  rate  it  (hall  be  found  necefTary  to  qualh  or  fet  afide 
the  fame ;  then  and  every  fuch  cafe,  the  faid  juftices 
(hall  and  are  hereby  required  to  order  and  direft  the 
churchwardens  and  overfeers  of  the  poor  to  make  a  new 
equal  rate  or  a(Te(Tment,  and  they  are  hereby  required  to 
make  the  fame  accordingly. 

Se£i.  7.  And  for  the  more  effeftual  levying  money  af- 
fefTed  for  the  relief  of  the  poor,  be  it  enafted  by  the  au- 
thority aforefaid.  That  the  goods  of  any  perfon  alTefled 
and  refufing  to  pay,  may  be  levied  by  warrant  of  diftrefs 
not  only  in  the  place  for  which  fuch  afl^efTment  was 
made,  but  in  any  other  place  within  the  faid  county  or 
precinft;  and  if  fufficient  diftrefs  cannot  be  found  withia 
the  faid  county  or  precinft,  on  oath  made  thereof  before 
fome  juftice  of  any  other  county  or  precinft,  (which 
oath  (hall  be  certified  under  the  hand  of  fuch  juftice  on 
the  faid  warrant)  fuch  goods  may  be  levied  in  fuch  other 
county  or  precinft  by  virtue  of  fuch  other  warrant  and 
certificate ;  and  if  any  perfon  (hall  find  him  or  herfelf 
aggrieved  by  fuch  diftrefs  as  aforefaid,  it  (hall  and  may  be 
lawful  for  fuch  perfon  to  appeal  to  the  next  general  or 
quarter-feffions  of  the  peace  for  the  county  or  precinft 
where  fuch  afTefTment  was  made,  and  the  juftices  there 
are  hereby  required  to  hear  and  finally  determine  the 
fame. 

Sect. 
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Se£f.  8.  And  to  prevent  all  vexatious  adlioiis  againft 
overfeers  of  the  poor,  be  it  ena£led  by  the  authority  afore- 
faid.  That  where  any  d.ftrefs  (hall  be  made  for  any  fum 
or  fums  of  money  juftly  due  for  the  relief  of  the  poor, 
the  diftrefs  itfelf  ftiail  not  be  deemed  to  be  unlawful,  nor 
the  party  or  parties  making  it  to  be  deemed  a  trefpafler 
or  trefpalTers,  on  account  of  any  defecf,  or  want  of  form 
in  the  warrant  for  the  appointment  of  fuch  overfeers,  or 
in  the  rate  or  aneflVnent,  or  in  the  warrant  of  diftrefs 
thereupon  ;  nor  (hall  the  party  or  parties  diftraining  be 
deemed  a  trefpa{rer  or  trefpafTers  ab  initio,  on  account  of 
any  irregularity  which  (hall  be  afterwards  done  by  the 
party  or  parties  diftraining  ;  but  the  party  or  parties  ag- 
grieved by  fuch  irregularity,  (hall  or  may  recover  full  fa~ 
tisfaftion  for  the  fpecial  damage,  he,  (he  or  they  (hall 
have  fuftained  thereby,  and  no  more,  in  an  action  of 
irefpafs,  or  on  the  cafe,  at  the  eleflion  of  the  plaintiff  or 
plaintiffs. 

Se£i.  9.  Provided  always.  That  where  the  plaintiff  or 
plaintiffs  (hall  recover  in  fuch  aflion,  he,  (he  or  they, 
(ha'l  be  paid  his,  her  or  their  full  cofts  of  fuit,  and  have 
ail  the  like  remedies  for  the  fame  as  in  other  cafes  of  cofts. 
SeSi.  10.  Provided  neverthelefs,  That  no  plaintiff  or 
plaintiffs  (hall  recover  in  any  action  for  any  fuch  irregu- 
larity as  aforefaid,  if  tender  of  amends  hath  been  made 
by  the  party  or  parties  diftraining,  before  fuch  a£tion 
brought. 

Si£f.  II.  And  in  cafe  any  perfon  or  perfons  (hall  re- 
fufe  to  pay  to  fuch  overfeers  as  aforefaid,  any  fum  or  fums 
of  money  that  he,  (he  or  they  (hall  be  legally  rated  or 
affeffed  to,  it  (hall  and  may  be  lawful  to  and  for  the  fuc- 
ceeding  overfeers,  and  (hey  are  hereby  required  to  levy 
fuch  arrears,  and  out  of  the  money  fo  levied  to  reimburfe 
their  predeceffors  all  fums  of  money  which  they  have  ex- 
pended for  the  ufe  of  the  poor,  and  which  are  allowed  to 
•  be  due  to  them  in  their  accounts  as  aforefaid. 

Se£f.  12.  And  whereas  perfons  frequently  remove  out 
of  pari(hes  and  places,  without  paying  the  rates  affeffed 
on  them,  and  other  perfons  do  enter  and  occupy  their 
houfes  or  tenements  part  of  the  year,  by  reafon  whereof 
great  fums  are  annually  loft  to  fuch  pariflies  and  places  j 
be  it  therefore  enadled  by  the  authority  aforefaid.  That 
where  any  perfon  or  perfons  (hall  come  into  or  occupy 
any  houfe,  land,  tenement  or  hereditament  or  other  pre- 
miffes,  out  of  or  from  which  any  other  perfon  affefled 
(hall  be  removed,  or  which  at  the  time  of  making  fuch 
rate  was  empty  or  unoccupied,  that  then  every  perfon  re- 
moving from,  and  every  perfon  fo  coming  into  or  occu- 
pying the  fame,  (hall  be  liable  to  pay  to  fuch  rate  in 
proportion  to  the  time  that  fuch  perfon  occupied  the 
fame  refpeft  vely,  in  the  fame  manner,  and  under  the 
like  penalty  of  diftrefs,  as  if  fuch  perfon  fo  removing  had 
not  removed,  or  fuch  perfon  fo  coming  in  or  occupying 
had  been  originally  rated  and  affeffed  in  fuch  rate  ;  which 
faid  proportion  in  cafe  of  difpute  (hall  be  afcertained  by 
any  two  or  more  of  his  Majefty's  juftices  of  the  peace. 

Seii.  13.  And  be  it  further  enafled  by  the  authority 
afirefaid.  That  true  and  juft  copies  of  all  rates  and  af- 
feffments,  hereafter  to  be  made  for  the  relief  of  the  poor, 
be  fairly  wrote  and  entred  in  a  book  or  books  to  be  pro- 
vided for  that  purpofe,  by  the  churchwardens  and  over- 
feers of  the  poor  of  every  pari(h,  townfhip  or  place, 
who  (haJl  take  care  that  fuch  copies  be  wrote  and  eiitted 
accordingly,  within  fourteen  days  after  all  appeals  from 
fuch  rates  are  determined,  and  (hall  atteft  the  fame  by  put- 
ting their  names  thereto  ;  and  all  and  every  fuch  book  or 
books  (hall  be  carefully  preferved  by  the  churchwardens 
and  overfeers  of  the  poor  for  the  time  being,  or  one  of 
them,  in  fome  public  or  other  place  in  every  fuch  parifli, 
townfhip  or  place,  whereto  all  perfons  aff,  ffed  or  liable 
to  be  affeffed  may  freely  refort ;  and  (hall  be  delivered 
over  from  time  to  time  to  the  new  and  fucceeding  church- 
wardens and  overfeers  of  the  poor,  as  foon  as  they  enter 
into  their  faid  office,  to  be  preferved  as  aforefaid,  and  (hal! 
be  produced  by  them  at  their  general  or  quarter- feilions, 
when  any  appeal  is  to  be  heard  or  determined. 

Se£f.  14.  And  if  any  churchwarden,  overfeer  of  the 
poor,  or  other  officer  ef  any  parifh,  townfhip  or  place, 
(hall  negledl  or  rcfufe  to  obey  and  perform  the  feveral  or- 


POO 

ders  anJ  direiSHons  of  this  aft,  or  any  of  them  when 
no  penalty  is  before  provided  by  this  adl,  01  fhall  adt  con 
trary  thereto  ;  every  fuch  churchwarden,  overfeer  of  tht 
poor,  or  other  .fflter  fo  offending  in  ihc  premiffes  fcal 
for  every  fuch  offence,  on  oath  thereof  made  within  tW( 
calendar  mor.ilis  after 'he  offence  committed,  befuie  am 
two  or  more  of  l.ib  Majefty's  juftices  of  the  peace  for- 
feit for  the  ufc  of  the  poor  of  fuch  patifh,  townfhip  01 
place,  a  fum  not  exceeding  five  pounds,  nor  lefs  that 
twenty  (hillings,  to  be  levied  by  diftrefs  and  falc  of  tht 
offender's  goods,  by  warrant  from  fuch  juftices,  whici; 
(um  (hall  be  paid  to  fome  churchwarden  or  overfeer  ol 
the  poor  of  fuch  parifh,  towi;fhip  or  place,  for  the  pur. 
pofe  aforefaid. 

Se£f.  15.  And  be  it  further  enabled  by  the  authoritj 
aforefaid.  That  overfeers  of  the  poor  within  every  town- 
fhip or  place,  wliere  there  ate  no  churchwardens,  (hall 
from  time  to  time  do,  perfoim  and  execute  all  and  every 
the  adfs,  powers  and  autlioriiits  concerning  the  relief  of 
and  other  matters  and  things  relating  to  the  poor,  jj 
churchwardens  and  overfeers  of  the  poor  may  do,  per- 
form and  execute  by  this  a<3,  or  any  former  ftatute  con- 
cerning the  poor,  and  fliall  lofe,  forfeit  and  fuffer  all 
fuch  pains  and  penalties  for  negleft,  abufe  or  non-perfor- 
mance thereof,  as  churchwardens  and  overfeers  of  the 
poor  are  liable  to,  by  virtue  of  this  or  any  former  flatutc 
concerning  the  poor, 

r.  Of  appointing  overfeers  ;  their  duty  j  and  of  comptU 
ling  them  to  account. 

Churchwardens  of  every  parifli]  See  the  ftat.  43  EUz, 
c.  2.  fe£J.  I,  in  the  preceding  divifion  of  this  title. — The 
juftices  of  peace,  by  the  general  words  of  this  ftatute, 
have  power  to  name  overfeers  in  all  parifhes ;  and  tht 
court  was  of  opinion,  that  it  muft  extend  as  well  to  ex- 
traparochial  places  as  to  all  parifhes  in  general,  and  thai 
no  fubfequent  words  (hall  controul  the  general  words  ir 
the  enafling  part ;  and  certainly  all  the  poor  afls  (hall  b( 
conftrued  to  extend  to  fuch  places  as  well  as  to  othe; 
pariflies,  when  they  are  within  the  fame  mifchief,  am 
(hall  be  fubjeft  to  the  controul  of  the  juftices  of  peace 
Moft  of  the  forefts  in  England  are  exiraparochial,  anc 
fo  is  Chrifl-church  in  Oxford,  but  they  ought  to  maint»ir 
their  own  poor  ;  therefore  a  peremptory  mandamus  wa; 
ganted  to  the  juftices  of  peace  to  choofe  overfeers  in  th< 
town  of  Rufford,  being  an  extraparocial  place.  8  Mod, 
39.  Pafch.  7  Geo.  The  King  v.  the  inhabitants  of  Rufford, 
But  fuch  extraparochial  place  muji  be  a  townfhip  or  vil- 
lage.    See  Sttan.  Rep.  1004,   1071,   1143. 

Four,  three  or  two]  Upon  a  motion  to  qua(h  an  indl£l- 
ment  againft  B.  for  that  he,  with  four  others,  being  ap* 
pointed  overfeers  of  the  poor  of  fuch  a  parifh,  refufed  tO 
take  upon  him  that  office,  i^c.  It  was  objefted,  that  tha 
ftatute  diredls  the  nomination  but  of  four,  three  or  tw4 
with  the  churchwardens.  And  per  Parker  Ch.  J.  Tha( 
is  very  true,  though  in  many  places  more  are  appointed 
than  four  ;  for  the  a£l  fays  four,  three  or  two  (hall  be 
nominated  of  the  inhabitant?,  at  the  difcretion  of  ths 
juftices  (fcil-)  they  may  nominate  four,  three  or  tWO ; 
it  is  not  a  limitation  of  the  juftices  power,  but  it  is  in  thei 
very  authoritative  part  thereof.  Where  more  than  foufi 
are  added,  they  are  not  punifhable  by  the  a£f,  and  they 
can  be  only  added  as  affiftants.  Per  Powell,  the  quef- 
tion  will  be  whether  the  words  of  the  aft  will  be  any 
more  than  direftory,  or  a  limitation  of  their  authority. 
In  moft  of  the  parifhes  about  London  there  are  more  than 
four,  wherefore  he  faid  we  need  not  determine  this  point; 
but  the  indiiftment  was  quafhed  for  another  fault.  M8. 
Cafes,  Trin.  II  Jnn.  B.  R.   Anon\      16  Vin.  Abr.  415. 

But  in  Hil.  term  31  Geo.  2.  it  was  determined  by  the 
court  of  King's  Bench,  that  no  greater  number  than 
four  can  be  appointed.     See  Burrow's  Rep.  445 — 453. 

Subjlantial  houfliolders  iheie]  The  appointment  of  over- 
(eers  mua  A\\e  them  fub/fantial  hoi/fljolders.     Stran.  1261. 

It  was  moved  for  a  mandamus  to  f.  H.  and  f.  T. 
juftices  of  peace  in  the  county  of  Dorfet,  &c.  to  no- 
minate two  fubftantial  houftiolders  to  be  overfeers  of  the 
poor  of  the  parifh  of  Chardjhck  in  the  county  of  Dorfel 

upon 
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upon  this  {tatute  ;  and  there  was  an  affidavit,  that  at  a 
mcetin?  of  the  parifli  after  Eafler  laft,  one  John  B.  and 
Mary  F.  were  eleifled  overfcers,  and  at  a  meeting  of  the 
iuftices  they  approved  of  Mr.  B.  and  refufed  the  woman, 
as  being  an  unfit  perfon  to  ferve  as  overfeer ;  and  the  old 
overfeers  refufin^  to  nominate  any  other,  the  juftices  ap- 
proved the  faid  B.  only.  Per  Powell,  A  woman  is  not 
to  be  an  overfeer  of  the  poor  ;  and  there  can  he  no  cuf- 
tom  in  a  parifli  to  put  her  in  becaufe  of  her  being  a 
houfekeeper;  becaufe  this  is  an  officer  created  by  a<f(:  of 
parliament.  Per  Parker  Ch.  J.  The  nomination  is  to 
be  by  the  juftices,  and  it  feems  the  overfeers  are  to  con- 
tinue but  one  year.  The  parifli  here  was  obftinate  in 
not  having  another  inftead  of  the  woman,  and  the  juf- 
tices fliould  have  nominated  one  of  the  old  ones,  fince 
they  were  fo  ftiff;  but  (becaufe  the  juftices  had  done 
well  in  refufinj  the  woman)  he  direfled  that  they  fliould 
apply  to  the  juftices  to  have  another  nominated  ;  and  if 
they  refufed,  then  to  apply  to  the  court  for  a  mandamus 
the  next  term.  MS.  Cafes,  Pafch.  lo  Ann.  B.  R.  i6 
Vin.  Mr.  415. 

A  citizen  of  London  that  lived  in  the  country  in  the 
fummer,  was  chofe  overfeer  of  the  poor  of  the  parifti ; 
the  court  feemed  to  difcountenane  fuch  choice  of  one  that 
was  refident  there  only  for  fome  part  of  the  fummer,  and 
was  adually  an  inhabitant  of  another  parifli  in  London. 
Carth.  i6i.  Mich.  2  W.  &  M.  B.  R,  The  King  v. 
Moor. 

Yearly  in  Eafter  vjcei,  or  within  one  month  after  Eafler] 
The  court  feemed  to  think  an  appointment  of  overfeers 
on  a  Sunday,  to  be  a  good  appointment ;  for  it  may  be 
in  Eafler  week,  and  this  is  the  firft  day  of  the  week. 
Foley  4. 

An  appointment  of  overfeers  is  good,  tho'  not  made 
Xuithin  one  month  after  Eajler.     Stran.  1 123. 

Ar.d  many  other  counties  in  England  and  Wales]  See 
fiat.  13  &  14  Car.  2.  c.  12.  fedl.  21.  in  the  preceding 
divifion  of  this  title. — In  trefpafs  a  fpecial  verdidt  found 
this  ftatu;e,  and  that  the  parifli  of  Kenilworth,  in  the 
county  of  IVarivick  (not  being  any  of  the  counties  na- 
med in  this  ftatute)  is  a  large  parifti,  having  two  town- 
(hips,  but  it  is  not  found  that  it  is  fo  large  that  parochial 
diftribution  cannot  be  made  ;  and  the  queftion  was,  if 
the  county  of  Warwick,  not  being  named  in  the  ftatute, 
fliall  be  taken  within  the  ge:ieral  words,  (and  divers  other 
counties  ;)  and  Hopkins  ferjeant  cited  a  cafe  to  be  ad- 
judged in  C,  B.  two  or  three  years  ago,  that  the  ftatute 
did  not  extend  to  other  counties  than  thofe  which  are  ex- 
prefsly  named  ;  and  to  this  Hale  inclined,  but  the  court 
would  fee  the  faid  precedent  before  they  pave  judgment ; 
by  which  adjornatur.  2  Lev.  142.  Trin.  27  Car.  7. 
B.  R.  Skillington  V.  Nort:n.  But  afterwards  in  Mich. 
term  it  was  adjudged,  that  this  ftatute  did  not  extend  to 
any  other  counties,  but  only  to  thofe  that  are  named 
therein.  Ibid.  Freem.  Rep.  401.  pi.  527.  Trin.  1675. 
S.  C.  by  mmt  of  Skeliingtcn  v.  Norton,  where  Hale  Ch.  J. 
faid,  bv  the  words  it  feems  to  be  intended  for  ail  counties  in 
England,  becaufe  the  words  are  (or  other  counties;)  but 
Serjeant  Hopkins  cited  the  judgment  in  C.  B.  in  cafe  of 
Wilfon  and  Bonner,  between  Chipping  Campden  and  Broad 
^  Campden  in  Gloiucflerfnre,  where  the  judges  held,  that 
this  aft  extended  to  no  counties  but  thofe  named.  Poid. 
412.  Mich.  1675.  S.  C.  The  court  gave  judgment  for 
the  defendant,  becaufe  though  it  was  found  to  be  a 
large  parifli,  yet  it  was  not  found  to  be  fo  big  that  by 
reafon  of  the  largenefs  thereof  they  could  not  reap  the 
benefit  of  the  a6t  of  43  Eliz.  according  to  the  ftatute, 
and  for  that  reafon  the  court  gave  judgment,  and  fo  did 
not  pofitively  rule,  that  no  ether  counties  were  within  the 
aft  but  thofe  named  ;  biTt  Hale  did.  now  ftrongly  incline 
that  no  other  counties  were  within  the  aft,  and  faid  the 
inconvenience  would  be  very  great ;  for  by  that  means 
the  poor  boroughs  would  be  charged  with  poor,  and  the 
vills  where  men  of  good  eftates  lived,  but  perhaps  no  poor, 
would  be  at  no  charge  at  all.  But  2  Salk.  486.  pi.  44. 
in  marg.  there  is  a  note,  That  in  the  cafe  of  the  inhabi- 
tants of  Stokelane  and  Dolling,  HilL  II  Ann.  B.  B.  it 
was  adjudged  by  Parker  Ch.  J.  and  the  whole  court. 
That  by  virtue  of  this  aft  the  juftices  may  exercife  the 
Vol.  II.  N°.  114. 
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powers  given  by  43  £/;'z.  and  this  aft  in  all  cxfraparo- 
chial  places  containing  more  hoiifes  than  one,  fo  as  to 
come  under  the  denomination  of  a  vill  or  townfliip. 
And  in  the  cafe  of  Hinam  and  Churcham  parifties  in 
Gloucejlerfiire,  Hill.  1738.  Lee  Ch.  J.  cited  the  faid 
cafe  of  Stokelane  and  Dolting,  in  which  he  fays  it  was 
held,  that  this  ftatute  extended  by  equity  to  all  the  coun- 
ties in  England,  and  that  it  was  (o  held  upon  great  deli- 
beration.     16  Fin.  Ah:  421. 

Every  poor,  needy,  impotent  and  lame  perfon]  This  fta- 
tute relates  only  to  the  maintenance  of  poor  and  impo- 
tent perfons,  and  not  to  baftards,  who  are  provided  for 
by  other  ftatutes.  I  Salk.  123.  Hill.  5  Ann.  B.  R.  in 
cafe  of  The  parijh  of  Budworth  v.  The  townfiip  of  Dutn- 
phy. 

Two  or  three  overfeers  of  the  poor]  The  court  held,  that 
this  claufe  plainly  extends  to  towns  and  villages  in  ex- 
traparochial  places  as  well  as  within  pariflies;  for  the 
law  makers  had  in  view  the  inconvenience,  that  fome 
towns  and  villages  would  have  the  benefit  of  43  Eliz. 
This  ftatute  is  of  (towns,  (Jc.  In  counties)  and  not  (in 
pariflies);  and  towns  and  villages  in  extraparochial  places 
are  plainly  within  the  words,  though  not  dfreftly  within 
the  view  of  the  aft  ;  and  though  there  be  not  officers 
appointed  in  extraparochial  places,  yet  the  juftices  ought 
to  do  it  upon  complaint,  MS.  Cafes,  Hill.  1 1  Ann. 
16  Vin.  Abr.  /i^%l. 

Where  the  parifli  is  not  large  and  confifting  of  feveral 
tovi'nftiips,  fo  as  the  43  Eliz.  may  be  of  benefit  to  them, 
the  juftices  ought  not  to  appoint  particular  overfeers  ac- 
cording to  this  ftatute.  MS.  Cafes,  Trin.  11  Ann.  B.  R. 
Ti}e  ^leen  v.  The  inhabitants  cf  Dolting.  16  Fin.  Abr. 
421. 

As  to  the  duty  of  the  overfeers  of  the  poor,  fee  flat. 
43  Eliz.  c.  2.  feSf.  2,  6,  ir.  and  flat.  17  Geo.  2.  c.  38. 
fe£i.  I,    II,    13,    14.  in  the  preceding  divifion  of  this  title^ 

Make  and  yield  up  to  fuch  juflices  of  peace  a  true  and 
perfeSi  account]  See  flat.  43  Eliz.  c.  2.  fe£f.  2.  in  the 
preceding  divifion  of  this  title.  —  The  juftices  authority  in 
ftating  this  account,  cannot  be  delegated  to  any  other. 
MS.  Cafes,  Pafch.  9  Ann.  B.  R.  in  cafe  of  The  ^een 
V.   Tumeric  ai\      lb  Vin.  Abr.  ^\^. 

Shall  pay  and  deliver  over]  Mandamus  to  the  juftices, 
to  grant  a  warrant  for  levying  30/.  171.  11  d.  being 
the  balance  of  the  laft  overfeers  of  the  poor's  account  in 
their  hands.  They  return,  that  true  it  is  there  was  fuch 
a  balance,  but  that  the  veftry  had  ordered  them  to  re- 
turn it,  and  employ  an  attorney  to  fue  for  fome  charity 
money,  and  get  it  laid  out  for  the  benefit  of  the  poor  j 
that  one  Young  was  fo  employed,  and  the  balance  ex- 
haufted  in  fees,  and  that  the  overfeers  had  engaged  to  pay 
Young;  iz>  ea  de  caufa  they  had  refufed  to  grant  the  war- 
rant :  And  per  curiam.  There  muft  go  a  peremptory 
mandamus,  for  the  ftatute  43  Eliz.  c.  2.  fays,  the  ba- 
lance ftiall  be  paid  over  to  the  new  overfeers,  under  a  pf- 
n^lty  :  And  it  is  not  in  the  power  of  the  veftry  to  dif- 
penfe  with  the  ftatute.     Stran.  992. 

Negligent  in  their  ofipce]  If  an  overfeer  does  not  pro- 
vide for  the  poor,  he  is  indlftable ;  and  if  he  relieves 
the  poor  when  there  is  no  neceffity,  it  is  a  mifdemeanor. 
MS.  Cafes.     Pafch.   3  Ann.   B.  R.     Tawny's  cafe. 

For  every  fuch  default  of  abfence  or  negligence  20  /hil- 
lings] This  penalty  for  not  meeting  in  the  church  fliall 
never  be  inflifted  on  the  overfeers  of  the  poor  of  extra- 
parochial places,  becaufe  they  have  no  church  to  meet  in. 
Per  cur.  8  Mod.  40.  Pafch.  7  Geo.  in  cafe  of  The  King 
v.  The  inhabitants  of  Rufford. 

If  any  of  thefe  officers  be  convifted  of  any  of  the  pe- 
nalties in  this  aft  ;  the  other  muft  levy  it.  MS.  CdfeSy 
Trin.    II  Ann.  B.  R.  Anon\      lb  Vin.   Abr.  415. 

To  commit  every  one  of  the  faid  churchwardens  and  over- 
fcers] See  fiat.  43  Eliz.  c.  2.  fei?.  4.  in  the  preceding  di- 
vifion of  this  title. — If  accounts  be  adjufted,  and  the 
overfeers  refufe  to  pay  the  balance,  they  cannot  be  com- 
mitted immediately,  but  a  warrant  muft  ifTue  to  diftrain 
them,  and  upon  return  thereof  there  may  be  a  commit- 
ment. MS.  Cafes,  Pafch.  9  Ann.  B.  R.  The  ^een  v. 
Turner  iff  al'.      16  Vin.  Jbr.  416. 

6  Q,  The 
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'I'lie  jiiftices  cannot  commit  an  overfeer  cf  the  poor 
for  bringing  in  an  account  to  which  ihey  objetSl,  but 
they  ought  to  hear  it,  anJ  to  ihike  out  what  is  amifs  in 
it,  and  balance  the  account.  A'jS.  Cafes,  at  Devon  ajji- 
■zes.  Lent  i-jiq.  Coram  King  Ch.  ].  IValdrcn'i  C3.k.  1 6 
Vin.  Abr.  416. 

The  defendant  being  an  overfeer,  was  committed  by 
two  juftices  of  peace  by  a  warrant,  which  recited,  that 
he  had  appeared  before  them,  and  being  demanded  to 
give  a  juft  and  true  account  ot  al!  fuch  monies  as  he  had 
received  and  paid,  lie  had  only  produced  an  account  in 
grofs  of  his  receipts  and  payments,  and  refufed  to  give  a 
particular  account,  or  produce  his  baok<,  ^c.  and  they 
believing  this  to  be  no  account  according  to  this  {latute, 
and  the  defendant  refufing  to  give  any  other  account, 
therefore  they  commit  him  to  be  detained  till  he  (hall 
make  a  true  account.  And  upon  a  habeas  corpus  he  was 
here  difcharged.  Per  tot.  cur.  Becaufe  the  juftices  had  no 
authority  to  commit  in  this  manner  by  tlis  ftatute,  for 
that  an  account  was  confefled  to  have  been  rendered,  i^c. 
Show.  395.  PafJi.  4  IP.  y  M.  B.  R.  The  King  v. 
Carrock. 

An  order  made  at  the  SefTions  relating  to  accounts  cf 
overfeers  of  the  poor  was  moved  to  be  qtiafhed,  becaufe 
it  did  not  appear  the  accounts  had  been  before  two  ju- 
ftices quorum  unus,  and  they  cannot  come  per  faltum  to 
the  fe/Tions ;  and  5rt//f.  533.  was  cited.  On  the  other 
fide  it  was  faid,  that  it  appeared  there  was  an  allowance, 
for  the  appeal  is  faid  to  be  againft  the  d  fburfements  and 
allowance  thereof,  which  the  court  will  prefume  was 
regular ;  and  being  in  general,  is  not  like  the  cafe  in 
Salk.  Which  was  faid  to  be  by  two  Juflices  without 
quorum  unus.  Sed  per  curiam.  It  does  not  follow,  that  this 
was  an  allowance  by  two  Juftices,  for  the  parifli  might 
do  it ;  and  therefore  for  want  of  jurifdidlion  this  order 
muft  be  quafhed.     Stran.  983. 

3.  Of  the  poor  rate,  xvho,  and  what  fiall  le  liable  there- 
to J  and  of  taxing  other  parijlies  in  aid  of  it. 

By  taxation  of  every  inhabitant}  Stejfat.  43  Eliz.  c.  2. 
fe£t.  1,3.^17  Geo.  2.  c.  38.  fea.  I  2.  in  the  fir Jl  divifion  of 
ibis  title. — Allefl'ments  for  the  poor  ought  to  be  made  ac- 
cording to  the  viiible  eftate  of  the  inhabitants  there,  both 
real  and  perfonal,  and  no  inhabitant  there  is  to  be  taxed 
to  contribute  to  the  relief  of  the  poor  in  regard  of  any 
eftate  he  hath  elfewhere  in  any  other  town  or  place,  but 
only  in  regard  of  the  vifible  eftate  he  hath  in  the  town 
where  he  dwells,  and  not  for  any  other  land  he  hath  in 
any  other  place  or  town  ;  faid  by  Hu'.ton  and  Croke  J.  to 
have  been  refolved  by  all  the  judges  of  England  upon  a  re- 
ference made  to  them,  and  upon  a  conference  by  them  had 
together.  2  Bulf.  354.  9  Car.  in  Sir  Anthony  Earby's 
cafe. 

Rent  is  no  ftandihs;  rule  for  making  a  poor  rate  ;  for 
circumftances  may  differ,  and  there  ought  to  be  a  regard 
nd  fiatum  &  facultates.  Comb.  478.  Pafch.  10  If.  3. 
B.  R.  The  King  V.  'Juftices  of  peace  of  the  precinil  of  Ca- 
therine church,   Norwich. 

The  Seflions  upon  fetting  afule  a  rate  may  make  a  new 
one  themfelves,  or  order  the  churchwardens  and  overfeers 
to  make  a  new  one,  they  having  it  in  their  difcretion  to 
make  a  new  rate  at  ftflions,  or  remand  it  to  the  church- 
wardens, ^c.  ti)  make  a  new  one.  2  Salk.  483.  Mich. 
10  ly.  3.   B.  R.  The  parifn  of  St.  Leonard  Shorcditch's  cafe. 

The  churchwardens  and  overfeers  may  make  a  rate  of 
themfelves;  per  cur.  2  Salk.  531.  Hill.  2  Ann.  B.  R.  in 
Tawnefi  cafe. 

H.  took  part  of  a  houfc  in  the  parifh  of  D.  on  the 
third  day  of  December  ;  he  was  rated  as  an  inhabitant,  and 
was  diftrained  for  a  quarter's  rate  the  Chrijimas  follow- 
ing ;  but  the  diftrefs  was  taken  before  Chrifimas  on  a  ge- 
neral warrant  made  for  the  whole  year :  and  in  replevin 
it  was  ruled  upon  evidence  by  Holt  Ch.  J.  I  ft,  That  if 
two  feveral  houfes  are  inhabited  by  fcveral  families,  who 
niake  and  have  but  one  common  avenue  or  entrance  for 
both  ;  yet  in  refpecl  of  tlicir  original,  both  houfes  are 
.rateable  feverally  ;  for  they  were  at  firfi:  feveral  houfes; 
and  if  one  family  goes,  one  houfe  is  vacant ;   but  if  one 
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tenement  be  divided  by  a  partition  and  inhabited  by  dif- 
ferent families,  vi%.  the  owner  in  one,  and  a  ftranger  in 
another,  thefe  are  fcveral  tenements  feverally  rateable  while 
they  are  thus  feverally  inhabited,  but  if  the  ftranger  and 
his  family  go  away  it  becomes  one  tenement.  2dly,  That 
H.  could  not  be  rated  for  the  whole  quarter,  for  poor  rates 
are  to  be  afTeffed  monthly  by  the  ftatute,  and  by  this  means 
a  man  cannot  move  in  the  middle  of  a  quarter  but  he 
muft  be  twice  charged.  2  Salk.  ^^z.  Tin.  2  Ann.  Tracy 
V.  Talbot. 

When  goods  are  rated,  it  ought  to  be  according  to  the 
value  of  lands,  viz.  goods  of  the  value  of  100/.  (hall  be 
rated  5/.  per  annum,  as  lands  are,  and  the  perCon  muft  be 
charged  only  in  the  place  where  the  goods  are  at  the  time 
of  the  aflefi'ment ;  for  if  he  has  no  goods  where  afTefTed, 
if  diftrained  he  may  have  an  action  of  trefpafs,  (sfc.  Dalt, 
Juji.  253.  cap.  73. 

By  the  words  and  meaning  of  the  ftatute  43  Eliz.  2. 
the  occupiers  of  the  land  are  to  be  afTefled,  and  not  the 
lefTor  who  receives  the  rents  ;  the  occupier  of  the  land  be- 
ing by  law  only  to  pay  the  afTcfTinent,  unlefs  it  be  fpecial- 
ly  provided  for  as  to  this  payment  between  him  and  his 
lefTor  ;  per  Hutton  and  Croke  J.  who  declared,  that  it  had 
been  fo  refolved  by  all  the  judges  of  England.  2  Bulfi, 
354.   9  Car.  in  Sir  Anthony  Earhy%  cafe. 

Parfons  ought  to  contribute  to  the  poor ;  per  Halt 
Ch.  J.  who  faid  it  had  been  fo  agreed  by  all  the  judges  of 
England  at  Serjeants  Inn  in  the  Par  Ton  of  Pamrafs's  cafe. 
3  Keb.  252.   Trin.  25  Car.  2.  B.  R.  The  King  v. 1 

A  mandamus  was  prayed  to  the  mayor  of  Chicejier,  to 
fign  a  tax  made  on  the  palace,  &c.  of  the  bifhop  of  Chi- 
chefier,  being  within  the  parifh  of  Subdeanry,  and  per  cur. 
it  was  granted  ;  becaufe  againft  this  there  can  be  no  pre- 
fcription,  and  all  the  prebendaries  that  live  in  the  fame 
clofe,  which  is  a  fourth  part  of  the  town,  pay  it,  3  Keb. 
573.  Hill.  27  Car.  2.  B.  R.  The  parifh  of  Subdeanry  ~y. 
The  mayor  of  Chichejler. 

A  parfon  who  lets  his  tithes  to  the  parifbioners  may 
be  taxed  upon  the  poor  rate  ;  for  the  letting  is  but  an  a- 
greement  with  the  parifhioners  to  retain  the  tithes,  and 
the  parfon  here  has  a  modus  for  his  tithes ;  though  it  wa; 
obje£led  that  the  parifhioners  were  occupiers,  and  fo  th< 
parfon  not  taxable.  MS.  cafes,  Pafch.  7  Ann.  The  ^teei 
V.  Bartlet. 

Thofe  ought  only  to  be  contribtjtory  "ho  were  liver: 
there  the  year  before,  and  none  elfe  ;  per  Powis  J.  Poor': 
Settlements  48.  pi.  71.  Mich.  12  Ann.  in  cafe  of  The  in- 
habitants of  iFare  v.  Petit  executor  of  Tozvn. 

A  feifed  of  lands  demifed  the  fame  to  B.  referving  the 
yearly  rent  of  10/.  A.  covenanted  with  B.  that  he  fhould' 
quietly  enjoy  the  land,  and  to  indemnify  him  againft  all 
charges  and  taxes  whatfoever  to  be  impofed  upon  the  faid 
lands,  except  tithes.  B.  entered,  and  was  pofltfled,  and  thej 
churchwardens  and  overfeers  of  the  parifh  where  the  laod 
lay,  and  of  which  A.  was  an  inhabitant,  made  a  poor  rati 
and  B.  by  reafon  of  the  faid  lands  was  charged  with  fu( 
a  fum  of  the  faid  rate  which  he  paid,  and  brought  covft; 
nant  againft  A.  and  afTigned  the  breach,  in  that  A.  did  n^ 
indemnify  againft  the  faid  poor  rate,  (^c.  And  after  aB 
gument  on  butii  fides  the  court  unanimoufly  agreed  tha] 
the  poor  rate  was  not  within  the  covenant,  and  therefptjf 
gave  judgment  for  A.  the  defendant.  Gibb.  297  to  299, 
Trin.  5  Geo.  C.  B.  Cafe  v.  Stephens. 

The  Do(3or  agreed  with  feveral  of  the  parifhioners  to 

take  fo  much  for  his  tithes,  and  made  a  leafe  to  F.    Tii|B 

Do£lor  was  rated  for  the  tithes  to  the  parifh  levies,  who 

appeal'd  ;  and  the  matter  being  found  fpecially,  the  que- 

ftion  was,  who  fnould   be  fa;d  to  be  the  occupier,  th( 

Do£lor's  lefleeor  the  inhabitant;  and  per  cur.  The  leflec 

muft  be  faid  to  be  the  occupier,  in  regard  there  is  no  cer 

tain  time  limited  for  how  long,  but  only  from  year  t( 

year ;  and  per  Eyre  J.  The  letting  of  them  is  in  naturi 

of  a  fale,  and   the  party  looked   upon  as  a  vendee;  nc 

manner  of  advantage  is  given  to  the  inhabitants;  for  the; 

give  tie  full  value  for  their  tithes ;  otherwifc  had  it  beer 

a   contradt  for   years.      Poor's  Settlements    1 04.  pi.  14° 

The  Inhabitants  of  Lambeth    v.    Faircloth,   leffee  cf  Dr 

Ibotfon.  

•'  Th. 
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The  defend2nt  being  aflefled  towards  tiie  poor  rate  for 
j  tithes  as  vicar,  appealed  to  the  feflioiis,  where  he  is 
{blutely  difcharged.  But  by  the  court;  As  vicar  he  is 
firceable  by  43£/'Z-  ai  d  the  feflions  hath  only  power  to 
ijderate,  but  not  difcharge :  And  the  order  of  feflions 
vs  quaihed.     Stran.  77. 

Where  the  parfon  agrees  that  the  tenant  (hall  retain 
ij;  tithes,  yet  the  rite  for  them  muft  be  upon  the  paifon. 

i-an.  525- 

All  things  which  are  real  and  bring  in  a  yearly  revenue 
ny  be  rated  and  taxed  to  the  poor.     Shaw's  Parijh  Law 

:i. 

On  a  motion  to  confirm  a  tax  laid  by  the  juftlces  (^f 
■ace  on  a  toll  of  the  corporation  of  IF.  for  a  rate  to  the 
I  or,  Hdh  Ch.  J.  faid,  that  on  a  reference  to  him  by 
th  puties,  he  was  of  opinion  that  the  toll  was  not 
lempt  but  chargeable,  tho'  part  of  it  were  to  maintain 
e  mayor ;  and  per  cur.  A  mandamus  was  granted  to  the 
ayor  and  juftices  to  execute  the  order,  «///.  3  Keb.  540. 
M.  27  Car.  2.  B.  R.  The  corporation  of  Jfkkham  v. 
le  mayor. 

Note ;  It  hath  beenr  lately  refolved  by  the  court,  that 
ound  rents  are  liable  to  pay  the  poors  rate.  Comb.  62. 
Uch.  3  Jsc.  B.  R.  Anon'. 

Hofpital  lands  are  chargeable  to  the  poor  as  well  as 
hers;  for  no  man  by  appropriating  his  lands  to  an  hof- 
tal,  can  difcharge  or  exempt  them  from  taxes  to  which 
ey  were  fubje£l  before,  and  tiirow  a  greater  burden  upon 
eir  neighbours.  Per  Holt  Cn.  Jultice.  2  Salk.  527. 
afch.  I  Ann.  B.  R.  Anon'. 

The  queftion  was,  whether  a  houfe  converted  into  a 
inventicle,  and  ufed  for  no  other  purpofes,  was  rateable 
I  the  [^oors  tax  ;  the  court  faid,  they  never  knew  it,  and 
der'd  them  to  (hew  caufe  ;  and  afterward  the  order  was 
lafhed.  Poor's  Settlements  124.  pi.  109,  Hill.  1727. 
ton'. 

A  farmer  is  not  to  be  taxed  to  the  poor  for  his  necelTary 
)ck  according  to  the  lands  he  holds ;  but  if  he  has  a 
per-abundant  ftock,  ;.  e.  more  than  the  land  iequires, 

(hall  be  tax'd  for  that.  Jujl.  Cafe  Law  233.  cites 
lack.  263,  264. 

Yet  it  is  a  quaere  ftill  if  a  farmer  is  to  pay  a  rate  or 
X  for  ftock  upon  land.     Ibid. 

A  (hopkeeper  (hall  be  charged  to  the  poor's  rates  for 
e  goods,  bfc.  in  his  (hop.  JuJl.  Cafe  Law  233.  cites 
lock.  263,  264. 

On  a  motion  to  qua(h  a  poor's  rate  made  at  the  quarter- 
nions  in  Marlbirough,  becaufe  it  was  a(re(red  for  trade, 
id  the  corporation  would  not  a(refs  the  toll  of  their  mar- 
;t,  or  their  own  lands,  and  they  would  not  hear  the 
latter  at  their  feflions.  Per  cur.  It  will  be  inconvenient 
)  qua(h  poor  rates ;  but  you  may  take  a  mandamus  to 
(Tefs  you  according  to  law,  as  in  the  cafe  of  T/ie  town 
f  Cambridge  MS.  cafes.      16  Vin.  Abr.  426. 

In  the  cafe  of  the  governor  and  company  for  fmelting 
:ad  againft  Richardfon  and  others,  it  was  determined  by 
he  court  of  King's  Bench  in  Alichaelmas  term  3  Geo.  3, 
Chat  a  lefTee  of  lead  mines,  whereon  no  rent  is  referved 
'ther  than  a  certain  proportion  of  the  ore  to  be  raifed,  is 
lot  rateable  to  the  poor,  under  the  flat.  43  EUz. 

As' to  taxing  other  pariJbes  in  aid,  fee  ftat.  43  EUz. 
:  2.  fe^.  3.  in  the  firfl:  divifion  of  this  title. 

If  fcveral  inhabitants  of  A.  have  lands  and  tenements 
in  the  pari(h  of  B.  and  their  tenants  are  fo  poor  that  they 
are  not  able  to  pay  to  the  relief  of  the  poor  of  B.  the 
andlord's  inhabiting  in  the  parifh  of  A.  fhall  be  no  dif- 
charge to  them,  but  they  fhall  pay  for  their  lands  and  te- 
nements which  they  have  in  the  parifh  of  B.  2  Buljlr. 
352.  iqth  Jijly,  8  Car.  PariJh[oncrs  of  St.  Peter's  v.  Pa- 
rijliiimrs  of  St.  Helen's. 

Sir  James  Mountague  attorney  general  moved  to  qua(h 
an  order  of  two  juftices  of  the  peace  for  the  county  of 
the  city  of  Nonuich  made  upon  this  ftjtute;  his  exception 
was,  that  it  does  not  appear  that  the  pariflies  taxed  are 
within  the  hundred  ;  for  it  is  only  faid  that  they  are 
within  the  couniv  of  the  ciiy  of  Norwich;  and  two 
indices  by  tl,e  a£t  have  not  power  10  tax  the  county  but 
"nly  the  bundled,  or  the  parifhts  within  the  hundred. 
To  which  it  was  anfwered,  that  if  two  juftices  cannot 
3 


POO 

relieve  in  this  cafe,  there  can  be  no  relief  given  ;  for  it 
is  well  known  there  are  no  hundreds  within  cities,  and 
the  city  and  the  county  of  the  city  are  the  fame,  and  the 
power  j;iven  to  the  juftices  muft  arife  upon  a  defe£l  in 
the  hundred,  and  where  there  is  no  hundred  there  can 
be  no  fuch  defedl,  and  the  feflions  could  have  made  no 
order  in  this  cafe.  But  per  Powell ;  This  is  not  cajus 
oniijjiis  out  of  the  ftatute  ;  and  tho'  the  two  juftices  have 
no  power,  here  being  no  hundred,  yet  the  feffions  have 
a  jurifdicSion,  and  may  tax  the  county  of  the  city  in 
parr  or  at  large,  to  which  the  reft  agreed,  and  (Holt  ab- 
fente)  quaflied  the  order,  being;  made  by  two  juftices  only. 
II  Mod.  269.  Trin.  8  Ann.B.  R.  Parijh  of  St.  Benedia 
V.  Parijh  of  Si   Peter's  in  Norwich. 

There  are  two  ways  by  this  ftatute  fo  make  one  pari(h 
contributory  to  the  poor  of  another  parifh,  viz.  either 
the  juftices  may  tax  particular  perfons  in  aid  to  that 
pari(h  winch  cmnot  reheve  it's  own  poor;  or  they  may 
a(ref3  the  whole  pirifh  in  a  certain  fum,  and  leave  it  to 
the  churchwardens  and  oveifeers  to  levy  the  fame  on  par- 
ticular perfons  ;  per  Holt.  2  Salk.  481.  Hill.  9  TV.  3. 
B.  R.  Dimchurch  v.  Eajhhurch.  Shaw's  Parijh  Law  219. 
cites  S.  C. 

Mandamus  to  the  juftices  to  make  a  rate  for  the  fupport 
of  the  poor  of  the  parilh  of  St.  Mary's,  (sfc.  which  was 
oppofed,  becaufe  the  pirifh  officers  ou^,ht  to  make  the 
rare,  and  the  juftices  are  only  to  fign  it  ;  to  which  it 
was  anfwer'd,  that  this  motion  was  grounded  on  this- 
claufe  of  the  ftatute,  and  thereupon  a  mandizmus  vias 
granted,  diredled  to  the  juftices;  and  as  this  is  a  matte* 
of  right,  they  ought  io  make  a  return.  2  Shaw's  PracT',' 
fufl.  47.  cites  Hill.  :  i  Geo.  I.  "the  King  v.  the  officers  of' 
St.  Mary's  in  Marlborough:  Shaw's  Parijh  Law  219. 
cites  S.  C. 

An  order  of  feflions  was  returned  upon  ftat.  43  EUz. 
for  rating  the  pari(hes  adjacent,  isfc.  for  relief  of  a  poor 
parilh.  Exception  was  taken,  that  by  the  ftatute  this 
ought  to  have  been  done  by  the  two  next  juftices,  whereas 
this  order  was  made  at  feflions.  And  by  the  folicitor 
general,  If  it  be  made  by  all  the  juftices,  (Jc.  then  it  is 
by  two,  and  they  (hall  be  fuppofed  to  be  at  the  general 
feflions.  And  pcrTFythens,  You  have  not  purfued  the  ftar. 
and  do  hereby  prevent  the  appeal.  Adjorr.atur ;  and  it 
was  afterwards  at  another  day  quafhcd  for  that  reafon. 
Comb.  25.  Trin.  2  Jac.  2.  B.  R.  The  King  v.  Griefiy. 

A  parifh  in  Cokhejler  being  furcharged  with  poor,  the 
juftices  made  an  order  that  two  other  parifhes  in  Colchejier 
(hould  pay  to  the  relief  of  the  poor  within  this  pari(b,  w/z. 
the  one  5^.  per  week,  and  the  other  8r.  per  week,  and 
that  the  overfeets  (hould  collect  it;  and  the  order  being 
remov'd  by  certiorari,  Alibone  moved  to  quafh  it,  becaufe 
not  purfuant  to  the  dire£lion  of  43  Eli%.  which  fays, 
others  of  other  parifns;  fo  that  it  ought  to  be  aireflcd  by 
the  juftices  upon  particular  perfons,  and  not  generally, 
(and  fo  it  may  be  doi  e,  and  it  has  been  admitted  it  might 
be  done  this  term  before  ;  and  alfo  a  cafe  remembred  in 
Pemberton's  time,  when  it  was  fo  ruled).  But  the  court 
feemed  to  be  of  opinion,  that  it  was  well  enough,  and 
according  to  the  right  courfe;  and  that  the  juftices  are 
only  to  aflcfs  the  quuntutn,  and  then  the  rate  is  to  be  made 
by  the  overfeers  of  the  poor  of  the  pari(h,  and  fuch  was 
the  opinion  of  the  court.  Skin,  258.  Mich.  2  Jac.  2. 
B.  R.  St.  Rumbald's  parifh  cafe. 

It  was  moved  to  quafh  an  order  made  by  two  juftices, 
that  the  inhabitants  of  L.  G.  (hould  pay  a  yearly  fum  to 
IFhetJlonc,  ift,  becaufe  it  was  not  faid  quorum  unus,  but  ti;at 
exception  was  difallowed.  2dly,  For  that  it  was  only 
faid,  that  IFhctJlone  was  at  great  charge  in  maintaining 
the  poor,  but  not  that  they  were  unable.  Note ;  Upon 
an  appeal  the  juftices  made  an  order  at  the  feflions, 
wherein  it  is  faid  they  were  ppprefTed,  which' implies  in- 
ability. Comb.  241.  Hill.  5  W.  U'  M.  B.  R.  The  King 
v.  The  inhabitants  of  Littlegen  in  the  county  of  Leicejier. 

Upon  an  order  for  contribution  to  the  relief  of  a  poor 
parifli  it  was  ruled,  that  the  juftices  may  either  charge 
particular  perfons  or  the  whole  parifli,  and  they  to  levy  it ; 
but  here  a  fum  in  grofs  was  laid  for  a  whole  year,  which 
(it  was  objedled)  was  unreafonable;  for  their  ability  may 
change;   neverthelefs  the  order  was  confirmed.      Comh. 
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^cq.  Mich.  6  jy.  b'  M.  B.  R.  The  King  v.  Knightly  in- 
hiibitants. 

Hoh  Ch.  J.  faid,  that  poffiMy  a  place  extraparochial 
may  be  tax'd  in  aid  of  a  parifli ;  but  a  parifh  (hall  not  be 
tax'd  in  aid  of  that.  2  Salk.  486.  Hill.  1 1  IV.  3.  B.  R. 
in  cafe  of  Tie  prccinii  of  Btidcwell  v.  The  parijh  of 
Clerkenwell. 

In. a  city  where  one  pari(h  is  not  able  to  relieve  their 
poor,  the  next  parifh,  being  able,  is  to  aid  them  by  a 
weekly  allowance,  but  when  the  caiife  ceafes,  fuch  al- 
lowance is  to  ceafc  alfo.  f^ijl.  Cafe  Law  234.  cites 
Black.  260,  262. 

In  cafe  a  parifli  is  not  able  to  maintain  its  own  poor, 
two  juftices  may  tax  any  other  parifli  within  the  hundred 
towards  their  reh'ef,  and  if  ths  hundred  be  not  of  ability 
to  relieve  their  parifhes,  the  juftices  in  their  feffions  may 
tax  any  other  parifh  or  panChes  within  the  county.  2 
Shaxv"!  Frail.  Inji.  42. 

An  order  was  made  by  the  juftices  of  the  borough,  for 
the  parifli  of  5/.  Peter's  to  pay  to  the  officers  oi  St.Mary\ 
the  fum  of  20  J.  weekly,  until  we  the  faid  juftices  fliall 
fee  fit  to  order  to  the  contrary.  It  was  objefted,  ift. 
That  it  does  not  appear  that  the  parifh  of  St.  Mary's  is 
over-burthened  with  poor,  but  over-ruled;  for  the  order 
follows  the  words  of  the  ftatute.  2dly,  It  is  faid,  that 
they  are  juftices  of  the  town  and  borough,  and  it  appears 
upon  the  order,  that  the  parifb  of  5,'.  A-Iary's  is  within 
the  borough,  but  not  within  the  town  and  borough.  But 
per-  cur.  they  are  juftices  of  both.  3dly,  Tlie  order  is, 
until  we  fliall  fee  fit  to  order  the  contrary,  where  the 
zdi  never  gave  the  juftices  fuch  an  authority,  and  it  is  in 
efFeiEl  making  a  perpetual  order;  for  if  one  of  the  juf- 
tices die  or  be  removed,  no  other  juftice  can  alter  it  till 
the  faid  juftices  (hall  fee  fit  to  alter.  And  it  was  quafh- 
ed  per  cur.  for  the  laft  objciflion.  Poor's  Settlements  12  i. 
pi.  165.  P(fch.  12  Geo.  I.  The  inhabitants  of  St.  Peter's 
and  St.  Mary's  in  the  borough  of  Marlebrcugb. 

The  parifh  of  H.  and  a  vill  called  S.  was  time  out  of 
mind  within  the  reiSory  of  H.  But  there  is  a  church 
in  S.  which  from  the  time  of  H.  6.  hath  been  ufed  and 
reputed  as  a  parifh,  and  had  all  parochial  rights,  and 
churchwardens,  and  S.  diftant  two  miles  from  H.  Ri- 
chardfon  Ch.  J.  held  clearly,  that  this  is  a  parifh  within 
43  Eli%.  and  that  the  overfeers,  feff.  might  alTefs  it  to 
the  relief  of  the  poor  ;  and  the  finding  that  from  Henry 
the  Vlth's  time  till  now  it  hath  been  ufed  as  a  parifh, 
does  not  ej^clude  that  it  was  not  ufed  fo  before.  And 
this  ftatute  being  made  for  the  relief  of  the  poor,  to  pre- 
vent their  wandering,  the  intent  of  it  was  to  confine  the 
relief  to  pariftjes  then  in  effe,  and  (o  ufed.  And  per  Ut. 
cur.  Judgment  for  the  plaintiff.  Hutt.  93.  Hilton  v. 
Faivle.  Lilt.  Rep.  73.  S.  C.  adjudged.  Netf  Juji.  533. 
cites  S.  C.  Dak.  Jufl.  219.  cap.  73.  cites  S.  C.  Shaw's 
Parijh  Law  198.  cites  S.  C.  Ibid.  207.  cites  S.  C. 
Ibid.  208.  S.  C, 

Cro.  Car.  92.  pi.  17.  Mich.  3  Car.  S.  C.  adjudged, 
that  this  is  fuch  a  parifli  as  is  chargeable  for  the  relief  of 
StokeGodimgham,  and  not  for  the  poor  of  Ilinkley  ;  and 
though  by  the  finding  it  (hould  not  be  intended  to  be  a 
parifh  before  Henry  the  Vlth's  time,  yet  being  found 
that  it  was  a  church  then,  and  that  there  were  church- 
wardens there,  it  is  a  parifh  within  the  ftatute,  altho'  it  be 
but  a  reputative  parifh  ;  for  being  in  ufe  fo  long  before, 
and  at  the  time  of  the  ftatute,  the  ftatute  appoints  that  the 
churchwardens  and  three  or  four  overfeers  joined  with 
them  fhall,  l^c.  Now  no  churchwardens  of  H.  are 
churchwardens  of  S.  and  fo  have  nothing  to  do  there  ; 
and  the  churchwardens  of  S.  only  are  to  meddle  with 
the  church  there,  and  confequently  with  the  poor  of  the 
parifh. — S.  P.  As  to  Tatcndge  and  Hatfield,  where  for 
60  years  then  paft,  and  at  the  time  of  making  the  ftatute, 
and  ever  fince,  T.  was  commonly  reputed  a  parifli  of  it- 
felf,  and  the  inhabitants  there  chofe  conftables,  church- 
wardens and  overfeers  of  the  poor,  and  made  and  levied 
their  own  rates  to  the  poor,  and  repaired  their  church, 
without  contributing  to  that  of  H.  and  though  it  was 
alfo  found  that  anciently  the  vill  of  T.  was  parcel  of  the 
parifh  of  H.  and  never  fevered  bv  any  legal  zE\,  and 
that  the  ihhcs  of  T.  have  been  time  out  of  mind  paid 
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fo  the  parfon  of  H.  who  always  ufed  to  find  a  curate  at 
T.  and  that  there  is  no  parfon  at  T.  yet  T.  (hall  be 
charged  by  itfelf,  and  for  their  own  poor  only.  Cro  Car 
394,  395.  Hill.  10  Car.  B.  R.  Nicholas  v.  f Fa Ik'er  znd> 
Parker.  Shaw's  Parijh  Law  2oS.  cites  S.  C.  Ibid.  217 
cites  S.  C.  Parifhes  in  reputation  only  are  within  the 
ftatute,  as  other  pariflies  are,  if  the  ufa'ge  of  fuch  pariQi 
to  choofe  overfeers  has  been  conftant  without  interrup. 
tion  ;  but  otherwife  the  overfeers  and  colledors  of  the 
mother  church  are  only  within  the  ftatute;  per  Afoun 
tague  Ch.  J.  and  Dodderidge  J.  But  Houghton  contra 
as  to  reputative  pariflies  being  within  the  ftatute.  2  Rol 
Rep.  160.  Pafch.  18  Jac.  B.  R.  IVeeden  v.  miker 
als.  Hanel  Hemjleed  pariflyes,  znd  Barington.  Dalt.JuJ 
249.  cap.  73.  cites  S.  C. 

There  were  two  viUs  in  one  parifli,  which  had  ufed 
feverally  to  maintain  their  own  poor,  and  now  there  be- 
ing  overfeers  made  of  the  whole  parifli,  they  were  rate* 
together.  The  queftion  was,  whether  having  been  ufed 
time  out  of  mind  to  pay  feverally,  they  might  now  by 
the  ftatute  of  43  Eliz.  cap.  2.  be  rated  together  ?  ftr 
Hale  Ch.  J.  If  there  be  no  chapel  within  the  vill,  where 
the  church  does  not  ftand,  it  is  not  fufficient  to  make  it 
a  reputed  parifli  within  the  ftatute  of  43  Eliz.  Frem. 
Rep.  401.  pi.  527.   Trin.  1675.   Shellington  v.   Norton. 

The  parifli  of  Si.  Botolph  without  Algate  lies  in  two 
counties,  viz.  London  and  Middlefex,  and  hath  one 
churchwarden  and  feveral  overfeers,  and  the  pariCi  rates 
are  feveral.  And  in  regard  that  it  was  made  appear  thai 
each  part  of  the  parifh  had  diftinft  officers,  and  made  dif- 
tinift  rates,  and  had  ufed  time  out  of  mind  to  make  dif- 
tin(5t  accounts  to  the  juftices  of  each  count)-,  the  coun 
looked  upon  each  divifion  as  a  feveral  parifh,  and  orde- 
red it  accordingly.  Raym.  476,  477.  Mich.  24  Car.  2 
B.  R.  the  parifh  of  St.  Botolph  without  Algate's  cafe 
Poor's  Settlements  125.  pi.  117.  cites  S.  C.  Dalt.  Juft 
253.  cap.  73.  cites  S.  C.  Shaw's  Parijh  Law  209. 

tlpon  a  difpute  whether  A.  was  a  vill  in  the  parifli  0 
B.  or  a  parifli  of  itfelf,  to  prove  it  a  vill  the  evidenc 
was,  that  there  were  but  two  churchwardens,  two  over 
feers  of  the  poor,  and  that  marriages,  burials  and  al 
other  parochial  rites  were  done  at  B.  and  that  the  inha 
bitants  of  A.  did  contribute  to  the  repair  of  the  churc 
at  B.  And  to  prove  that  A.  was  a  parifli  of  itfelf,  th 
evidence  was,  that  in  the  reign  of  Edward  III.  ther. 
was  a  publick  chapel  there,  and  divine  fervice  read  in  i 
at  the  time  of  making  this  ftatute,  that  they  had  former 
ly  diftinil  conftables,  and  repaired  their  own  highways  ir 
1634,  and  then  the  difference  between  A.  and  B.  wa 
fettled  by  a  judge  of  affife,  that  a  rate  was  made  in  . 
in  1654.  But  this  was  held  not  fufficient  to  make  A. 
parifh  in  reputation  at  the  time  of  the  ftatute,  without  1 
other  parochial  rites,  and  therefore  held  to  be  a  vill 
the  parifli  of  B.  4  Mod.  158.  Mich,  ^W.i^  M.  B.. 
Rudd  V.  Fojler.     Shaw's  Parijh  Law  208.  cites  S.  C. 

To  make  A.  a  reputed  parifli  within   the  43  Eliz.  .1 
muft  have  a  parochial  chapel  and  chapel  wardens,  and  b 
craments,  at  the  time  the  ftatute  was  made ;  and  becau<U 
A.  had  but  one  chapel  wa.'den,  whofe  office  was  to  coM 
led  the  rates  taxed  upon  A.  and  pay  them  to  B.  the^l 
were  held  part  of  the  parifli  of  B.  and  not  a  reputed  pa- 
rifli within  the  43  El.  and  their  having  a  diftinft  over- 
fcer,  and  maintaining  their  own  poor,  was  not  thought 
fufficient  to  make  them  a  diftindt  parifli,      2  Salk  501. 
Mich.  4  JV.  tf  M.  B.  R.  Rudd  v.  Morton.     This  wai 
the  cafe  of  Bigkfwade  and  Stratton. 

A  chapel's  having  facraments  only,  makes  it  not  in- 
dependent of  the  parifli,  but  it  muft  have  other  badges, 
as  fepultures,  b'c.     Per  cur.     12  Mod.  504.  Anon'." 

On  fliewing  caufe  againft  quafliing  two  orders,  viz. 
An  original  order  of  two  juftices,  made  for  taxing,  ra- 
ting and  afTeffing  the  inhabitants  of  the  tithing  of  Millandy 
in  aid  of  the  parifli  of  5/.  Peter's,  Cheefehill,  in  the  fainc 
county  ;  and  the  order  of  feffions  confirming  it ;  the 
queftion  was.  Whether  it  was  fufficiently  ftated^that  both 
thefe  places  [viz.  Milland  and  St.  Peter's)  lie  within  the 
fame  hundred  :  Which  is  a  circumftance  efTentially  ne- 
ceflary  to  be  afcertained,  in  order  to  give  the  two  juf- 
tices any  jurifdidtion  in  the  cafe.     For,  by  43  Eliz.  c,  2. 
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;  •?.  power  is  given  to  two-juftices,  in  cafes  wliere  they 
lerceive  a'parifli  not  abFe.tq  maintain  it's  own  poor,  to 
'ax  any  other  parifh  within  the  hundred  where  the  parifli 
Is  (which  is  all  the  authority  given  to  two  juftices)  ;  then 
CCS  on  further,  "  Andifthefaid  hundred  is  not  able,  then 
be  feflions  Ihall  sflcfs  any  other  parifli  within  the  coun- 
y."  Now  it  is  here  only  ftated,  that  the  tithing  of  Alil- 
ind  and  the  parifh  of  St.  Peter's,  Cheefehill,  both  lie  in 
he  faroe  liberty  of  the  Soke,  where  the  faid  parifh  lies. 
t  was  therefore  objedled,  that  noti  conjfat  that  they  are 
vithin  the  fame  hundred  :  For  liberty  and  foke  are  words 
if  vague,  indeterminate  meaning,  not  equivalent  to 
he  known  legal  term  hundred,  nor  cc-extenfive  with  it ; 
md  perhaps  the  liberty  may  extend  into  feveral  hundreds, 
riowever,  it  is  plain  that  the  two  juftices  have  not  fhewn 
hat  they  have  jurlfdicfion  :  And  the  court  can't  intend 
jhat  they  have  arty.  In  fupport  of  the  objection,  were 
ited  the  following  cafes,  viz,  Foley's  Laws  relating  to  the 
Poor  31.  (or  42  in  the  3d  edition,)  St.  Benediifs  parijh 
r.  St.  Stephen's  and  St.  Mary  Magdalen's,  in  Norwich. 
Reports  temp.  ^.  Ann.  269.  S.  C.  Finer,  tit.  Poor  416. 
>.  C.  with  Foley  31.  The  court  thought  it  beft  to  fend 
t  back  to  the  feflions,  in  order  to  have  the  matter  bet- 
:ef  explained,  and  more  particularly  flated.  But  they 
lid  not  think  themfelves  bound  down  by  the  particular 
word  hundred,  which  is  the  term  ufed  in  the  aft,  fo  ^s 
:q  be  confined  to  this  fuigle  fpecies  of  divifion  of  coun- 
ties. For  if  fuch  divifion  be  called  by  any  other  term  or 
lame  fynonymous  or  equivalent  to  that  oi  hundred,  it 
muft  be  equally  within  the  intention  of  the  adf,  and  the 
:ourt  may  adjudge  according  to  fuch  intention.  And 
now,  the  cafe  having  been  newly  and  particularly  ftated, 
VIr.  Gould,  who  was  for  the  orders,  prayed  the  opinion 
)f  the  court.  And  Mr.  Norton,  who  was  againfl  them, 
:andidly  owning  that  as  the  fads  are  now  ftated,  he 
xjuld  not  contend  but  that  it  does  appear  (fubltantially) 
:o  be  a  hundred,  though  the  divifion  was  called  by  an- 
ther name;  the  court  difcharged  the  rule,  and  affirmed 
:he  orders.  Bur.  Rep.  576,  577.  Eajl.  31  Geo.  2,  Rex 
i.  Inhabitants  of,  the  tything  of  Milland. 

4.  Of  the  remedies  for  recovering  rates ;  and  of  fetting 
\ifide  rates. 

See  fiat.  43  Eli%.  c.  2.  fea.  4,  13,  19.  in  the  firft  di- 
/ifion  of  this  title. 

Holt  Ch.  J.  faid,  that  a  man  could  not  be  diftrained 
jy  virtue  of  a  general  warrant  made  before  the  rate,  but 
[here  ought  to  be  a  fpecial  warrant  on  purpofe ;  and  he 
faid  that  a  diftrefs  coufd  not  be  taken  for  a  quarter's  rate 
before  the  quarter  was  ended;  but  the  jury  faid,  the  cuftom 
was  otherwife.  iSalk.  532.  Trin.  2  Ann.  Tracy  v.  Tal- 
bot. 6  Mod.  214.  S.  C.  and  fays,  that  Holt  Ch.  J.  feemed 
not  fatisfied  that  they  might  diftrain  for  a  quarter's  rate 
before  the  end  of  the  quarter ;  but  the  jury  faid  the  cuftom 
and  ufage  was  to  do  it,  and  that  to  avoid  the  mifchief 
that  would  enfue,  if  the  party  fhould  remove  out  of  the 
parifti  before  the  quarter.  To  which  Holt  Ch.  J.  an- 
fwered.  If  he  remove  into  another  parifh  in  the  fame 
county,  they  might  diftrain  by  warrant  from  the  juftices 
as  well  as  in  the  fame  parifh;  but  if  he  removed  out  of 
the  county,  he  agreed  the  remedy  failed.  So  he  gave 
way  to  the  ufage  in  that  point. 

It  was  faid,  that  a  warrant  to  diftrain  for  a  poors  rate 
ought  not  to  be  granted  before  demand  made;  for  the 
firft  ought  to  be  only  a  confirmation  of  the  afTefTment  for 
the  poor,  and  afterwards  upon  refufal,  i^c.  a  new  war- 
rant is  to  be  made  for  diftrefs,  t^c.  and  Holt  faid,  that 
ftridly  it  was  fo,  jbut  the  praftice  having  been  in  the  cafe 
of  taxes  to  grant  fuch  a  conditional  warrant  to  diftrain, 
emmunis  error  facit  jus.  Comb.  342.  Trin.  7  JF,  3. 
B.R.  in  cafe  of  Eajl -India  Company  v.  Skinner  &  al'. 

If  the  poor  rates  are  unreceived,  and  the  overfeers  lay 
out  a  fum  of  their  own,  they  are  remedilefs  if  they  do  not 
raife  it  before  they  are  put  out  of  their  office.  Jt/l-  Cafe 
Law  235.  cites  Black.  237,  238. 

The  churchwardens  and,  overfeers. of  the  poor,  by  war- 
rant from  any  two  juftices  of  the  peace  (quor.  1.)  may 
levy  the  tax  bv  diftrefs  apd  fale  of  goods  where  any  perfon 
Vou.  II.  N°  114. 
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refufes  payment  of  the  fum  he  is  afTefTed;  and  if  there  be 
no  diftrefs  whereby  the  fame  may  be  levied,  he  ftiall  be 
committed  to  the  common  gaol,  there  to  remain  till  pay- 
ment.    2  Shaw's  Praii.  Jufi.  42. 

A  mandamus  was  mov'd  for,  and  a  rule  obtain'd  for 
an  alderman  to  (hew  caufe  why  he  refus'd  to  grant  his 
warrant  to  diftrain  for  a  tax  for  relief  of  the  poor;  who 
at  another  day  (hewed  that  the  churchwardens  had  made 
a  tax  for  the  whole  year,  when  they  fliould  have  made 
only  a  quarterly  tax,  and  thereupon  a  rule  was  made  that 
he  (hould  grant  his  warrant  to  quarterly.  8  Mod.  10. 
Mich.  7  Geo,  1J21.  Bijhopfgate  churchwardens  v,  Alderman 
Beecher. 

Working  tools  in  a  (hop  may  be  diftrained  for  a  poor 
rate.  2  Show.  126.  Trin.  32  Car.  2.  B.  R.  Edcoinb  v. 
Sparks.  Before  this  a£f,  the  juftices  of  peace  nor  con- 
ftables  had  no  power  concerning  poor.  Sid.  282.  Tin, 
18  Car.  2.  B.  R,  in  cafe  of  The  King  v.  The  inhabitants 
ofRatclif. 

It  was  affirmed  upon  error  in  B.  R,  upon  this  ftatute, 
that  iho'  the  ftatute  exprelTes  by  name  only  fale  and 
dijlrefs  of  goods,  yet  if  the  plaintiff  voluntarily  delivers 
any  goods  for  what  he  is  afTelTed  to  the  poor,  and  after 
brings  trefpafs  thereof  againft  the  overfeers,  this  is  within 
the  ftatute  ;  for  thefe  words  fale  and  diftrefs,  are  put  in 
the  ad  only  for  examples ;  and  the  ftatute  (hall  be  con- 
ftrued  largely,  becaufe  it  tends  ad  opus  charitatis ;  and  the 
trefpafs  brought  after  fuch  voluntary  delivery  of  money  is 
a  vexation  which  the  ftatute  extends  to  fupprefs.  Yelv, 
176.  Trin.  8  Jac.  B,  R.  Okely  v.  Salter,  isfc. 

B.  brought  trefpafs  againft  certain  perfons  who  pleaded 
Not  guilty,  and  at  the  Nifl  prius  (as  appeared  by  the 
certificate  of  the  judge  upon  the  back  of  the  pojlea)  the 
defendants  juftified  as  overfeers  of  the  poor  of  the  town 
of  Ailjham,  and  (hewed  this  fpecial  matter  in  evidence  by 
this  ftatute  ;  and  after  the  jury  was  charged,  and  returned 
again,  the  plaintiff"  was  nonfuited.  And  now  the  court 
was  moved  to  grant  a  writ  of  inquiry  of  damages,  for  the 
treble  damages  which  they  ought  to  recover  againft  the 
plaintiff  by  this  ftatute  ;  and  upon  oyer  of  the  ftatute, 
which  was,  that  the  damages  (hall  be  afTefs'd,  i^c.  Dod. 
faid.  This  is  to  be  intended  that  it  (hall  be  tried  by  writ 
of  inquiry  of  damages  in  fuch  cafes  as  it  ought  to  be  by 
the  law,  viz.  upon  difcontinuance  or  demurrer  ;  for  the 
words,  as  the  cafe  requires,  imply  as  much  ;  and  by  the 
law,  when  a  jury  ought  to  have  found  a  thing,  and  do 
rot  find  it,  this  (hall  not  be  fupplied  by  a  writ  of  inquiry 
of  damages ;  and  this  was  (o  ruled  in  banco,  quod  fuit 
conceffum  per  cur,  that  fuch  defe£l  fliall  not  be  fupplied 
by  writ  of  inquiry  of  damages,  becaufe  then  the  party 
(hall  not  be  oufted  of  his  attaint.  But  in  the  cafe  at  bar, 
the  writ  of  inquiry  of  damages  was  granted  per  cur.  in- 
afmuch  as  the  plaintiff  was  nonfuited,  fo  that  the  jury 
could  not  affefs  the  damages ;  and  damages  were  found 
accordingly.      Roll,   Rep.   272.    Mich,    13   Jac,  B.  R. 

Brampton  v.  . 

As  to  fetting  afide  rates,  fee  flat.  43  Ellz.  c.  2.  feSI.  6. 

in  the  firft  divifion  of  this  title. Upon  an  appeal  from 

a  poor  rate,  the  juftices  refufed  to  heapthe  appeal,  becaufe 
it  was  not  made  at  the  next  quarter-feffions.  But  per 
cur.  The  party  grieved  may  appeal  at  any  feflions;  the 
juftices  may  not  have  power  to  alter  the  rate  at  difcietion, 
but  they  ought  not  to  refufe  to  hear  the  appeal.  MS, 
Cafes,  'MicL  8  Ann,  B,  R,  The  ^een  v.  The  inhabitants 
of  St.  Giles. 

T.  P.  and  S.  being  overfeers  of  the  poor,  got  their 
account  allowed  by  their  juftices.  The  parifh  appealed 
againft  it,  and  the  feffions  fet  afide  this  account,  and 
then  direded  a  re-examination  of  the  matter  to  the  fame 
two  juftices.  This  order  being  removed,  it  was  obje£t  d, 
that  here  was  a  matter  delegated  by  the  court,  who  were 
finally  to  determine  the  matter  in  queftion.  Per  Parker 
Ch.  J.  The  overfeers  have  four  days  time  to  pafs  their 
accounts,  and  they  may  go  before  any  two  juftices  for 
the  doing  it ;  till  the  time  is  paft  there  is  no  compulfion 
ufed,  but  if  this  time  is  (lipt,  the  pariQi  may  go  before 
any  two  juftices,  and  when  thefe  have  entered  upon  the 
examination,  no  other  juftice  is  afterwards  to  intermeddle; 
and  when  this  matter  comes  to  the  feflions,  they  are  to 
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take  fudi  order  therein  as  to  them  (hall  feem  convenient, 
but  need  not  finally  determine.  MS.  Cafes,  Hill,  lo  Ann. 
B.  R.  Townfind.,  Parfins  and  Smith's  cafe  (ovcrfcers  of 
TP^itechapel.) 

There  are  four  adjacent  towns  within  the  parifh  of 
Banbury.,  and  there  is  an  overfeer  within  each  town,  and 
an  overfeer  alfo  within  the  borough  ;  they  all  join  in  one 
account,  and  there  is  but  one  rate  made  for  all  the  parifti, 
but  the  overfeers  of  each  particular  town  coiled  and  pay 
the  money  withrn  fuch  town ;  one  who  is  tenant  of 
lands  in  one  of  thefe  towns  lives  in  the  borough,  and  is 
aflefied  by  the  overfeer  of  the  borough  for  the  landa  within 
the  town,  and  paid  to  the  overfeer  of  the  borough ;  and 
the  like  is  done  in  the  other  towns ;  fo  that  the  overfeer 
of  the  borough  had  a  furplufage  for  the  poor  within  the 
borough,  and  the  overfeers  of  the  towns  wanted  money 
for  the  relief  of  the  poor  within  the  towns,  tho'  the  poor 
■within  the  towns  were  lefs  than  thofe  withrn  the  borough ; 
and  upon  this  the  juftices  ordered,  that  there  fhould  be  a 
diftribution  made;  and  this  order  with  others  being  re- 
moved, it  was  moved  to  be  quafhed  by  Ntrth  and  Levima, 
but  confirmed;  and  tho'  the  flatute  of  u^Car.  z.  was 
cited,  and  this  cafe  urged  to  be  within  that  ftatute,  it 
was  not  agreed  to  be  within  that  ftatute.  Siin.  258. 
Mich.  2  Jac.  2.  B.  R.  the  cafe  of  the  borough  of  Banbury 
and  the  adjacent  towns. 

Although  a  poor's  rate  be  really  made  at  the  feflions  on 
an  appeal,  yet  if  it  does  not  appear  by  the  order  itfelf,  as 
by  recital  of  the  former  order,  tsfc.  the  latter  order  ftiall 
be  quafhed,  and  the  court  refufed  to  fupply  this  defeft  in 
the  order  by  affidavits.  ComB.  133, 134.  Trin.  \W.i^ M. 
B.  R.  Anon\ 

The  churchwardens  and  overfeers,  and  fome  of  the  in- 
habitants of  this  parifh  made  a  poor's  rate,  which  was  con- 
firmed by  two  jufticcs,  in  which  feveral  were  not  taxed  for 
their  perfonal  eftates,  (which  was  erroneous)  but  the  whole 
lay  on  the  real  eftates  of  the  parifh ;  on  which  feveral  of 
she  inhabitants  appealed  to  the  feflions,  and  they  ordered 
that  the  faid  rate  fhould  be  annulled,  and  a  new  one 
made  ;  accordingly  the  churchwardens  made  a  new  rate 
both  on  the  real  and  perfonal  eftates,  which  rate  was  con- 
firmed by  two  juftices.  But  in  the  new  rate  there  was  a 
great  inequality,  the  real  eftates  being  rated  in  proportion 
ten  times  more  than  the  perfonal ;  for  which  feveral  of 
the  inhabitants  appealed  again  to  the  feflions,  where  an- 
other order  was  made  to  difcharge  the  faid  rate.  And 
now  thefe  two  orders  of  feflions  being  removed  by  certio- 
rari \nx.o  B.  R,  it  was  moved  to  quafli  them;  becaufe  the 
feflions  can  only  relieve  particular  perfons  grieved  by  the 
rate,  and  cannot  fet  afide  the  whole  rate.  Sed  per  tot. 
cur.  Sure  the  juftices  at  feflions  upon  an  appeal  by  parti- 
cular perfons  prieved,  may,  if  they  fee  reafon,  fet  afide  the 
whole  rate.  The  juftices  have  a  large  power,  and  in  both 
thefe  cafes,  either  on  the  firft  rate  where  the  perfonal 
eftates  were  not  charged,,  or  upon  the  fecond  where  they 
are  unequally  charged,  it  is  impolEble  for  them  to  give 
relief  without  fetting  afide  the  whole  rate  j  v/hich  therefore 
they  may  legally  do,  being  impowered  by  the  aft  to  take 
order  herein  according  to  their  difcretion  j  by  virtue  of 
which,  as  they  may  fet  afide  the  whole  rate,  fo  they  may 
make  a  new  rate  themfelves,  or  order  the  overfeers,  &c. 
and  churchwardens  to  make  a  new  one,  as  was  done  in 
this  cafe  ;  wherefore  thofe  two  orders  were  confirmed. 
J 2  Mod.  212.  Mich.  10  JF.  3.  B.  R.  The  King  v.  The  in- 
habitants of  St.  Leonard  Shoreditch. 

If  a  poor  rate  be  made  for  a  whole  ytfar,  it  cannot  be 
confirmed  in  part,  but  muft  be  for  the  whole  year  or  no 
part.  2i  Mod.  10.  Mich,  j  Geo.  Bijhopgate  churchwardens 
V.  Beecher. 

If  the  rate  be  illegal,  the  juftices  may  refufe  fo  fign  it, 
but  as  to  the  fums  or  parties  afTefled  they  have  nothing  to 
do  with  it,  the  remedy  is  by  appeal ;  and  though  the  al- 
dermen of  Dsrchejier  refufed  to  lign  a  rate,  becaufe  of  in- 
equality ;  yet  the  court  granted  a  mandamuSy  and  after  a 
return  a  peremptory  ntandamns,  and  then  an  attachment, 
In  order  that  the  parties  grieved  might  appeal,  cited  per 
L..r.  MS.  Cafes,  Mich.  8  Geo.  B.  R.  in  cafe  of  The  King 
V.  Beecher. 

A  rate  that  is  of  itfelf  good,  may  be  quafhed,  where  it 
fays  it  flwH  be  a  ftanding  rate;  per  Earl,     Potr't  Settle 
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ments  23.  pi  33.  In  cafe  of  Shagforth  v.  Northlovey  in 
Devon, 

To  quafli  a  poor's  rate  the  parties  aggrieved  appealed  to 
the  feflions,  the  feflions  made  an  order  to  levy  the  money  on 
account  of  the  rate  according  to  the  land  tax ;  it  was  moved 
to  quafh  it,  becaufe  perfons  that  do  not  pay  to  the  land 
tax,  yet  contribute  to  the  poor's  rate,  as  perfons  who  have 
a  confiderable  fum  of  money.  Quafhed,  per  cur'.  Potr't 
Settlements  73.  pi,  96.  the  parifli  of  CamberweU's  cafe. 

5.  Cf  relieving,  and  ordering  maintenance  for  the  poor. 

See  Jlat.  43  Eliz.  c.  2.  feft.  i,  13.  3  Will.  &  M. 
c.  1  r.  8  &  9  Wil.  3.  c,  30.  in  the  firji  divifton  of  this 
title. 

Exception  was  taken  to  an  order  of  the  juftices  madfr 
againff  the  parifh  of  Slretton,  becaufe  the  jufticcs  ordered 
them'  to  keep  a  woman,  being  poor^  the  cottage  wherein 
file  lived,  being  uncertain  whether  in  this  vill  or  another; 
but  the  court  refufed  to  quafh  it,  tho*  it  was  not  averred 
that  ftle  yfzs  impotent,  becaufe  in  thefe  cafes  the  coarti 
ufe  a  liberty  and  difcretion.  2  Kcb,  37.  Pfifch,  18  Car,  a. 
B.R.  Ki/beck's  cafe. 

An  order  of  juftices  of  peace  for  the  maintenance  of' a 
poor  woman  was  confirmed,  though  it  appeared  that  (ke 
was  able  of  body  to  work;  but  the  juftices  of  the  peact 
are  judges  of  that.  Fent.  69.  Pafch.  22  Car.  2.  B.  R. 
Tftfe's  cafe. 

A  poor  child  was  left  in  Chrijl-Church  hofpital  ;  upon 
complaint  of  the  wardens  of  the  hofpital  two  juftices  made 
an  order  on  the  overfeers  of  the  poor  of  the  parifh  to  zt- 
ceive  and  maintain  the  child  ;  but  this  order  was  quaft> 
ed,  becaufe  it  was  not  faid,  that  the  parents  were  un« 
known,  or  likely  to  become  chargeable  to  the  parifh :  Fo 
tho*  a  child  of  three  months  old  be  helplefs,  yet  the  pa* 
rents  are  bound  to  provide  for  it.  As  to  the  principal  mat- 
ter which  was  hinted,  viz.  that  the  hofpital  was  bound  t< 
provide  for  poor  children  there  expofed,  the  court  though 
there  was  nothing  in  thai.  2Salk.  485.  Trin.  11  /K  3 
B.  R.  ChriJi-Church-%  hofpital  cafe. 

An  order  of  jufticcs  was  made  for  relieving  a  womai 
and  four  poor  children,  until  further  order,  but  did  not  fe 
forth  (he  was  indigent  ^  it  was  quafhed  for  the  laft  matte 
and  bad  for  the  other,  which  (hould  have  been  during  he 
poverty.  10  Mod,  220.  Hill.  12  Ann.  B  ,R.  The  ^M 
V.  Martche/fer  inhabitattti. 

It  was  moved  to  quafli  an  order  of  feflions  which  oi*-* 
dered  that  the  overfeers  of  Monks-Rifiortugh  fhould  paj 
to  one  R,  D.  2  s.  per  vreek  for  his  maintenance.  It 
objected  pft.  That  it  is  not  faid  that  they  had  any  moif^ 
in  their  hands ;  2d]y,  That  it  is  not  faid  that  R,  D.  \st 
pariihioner  there.  Quaflied  nifi.  Poor^s  Settlements  rJi 
//.  17.  77ie  ^eenv.  The  inhabitants  of  Monks-Rifboreti^ 
Two  juftices  made  an  order  for  the  overfeers  of  tM 
poor  to  pay  2  s.  per  week  to  Elizabeth  Reddifh,  It 
objefted  That  it  is  not  faid  that  (he  is  poor  and  impotent! 
otherwifc  the  ftatute  gives  them  no  fuch  power.  Per  ear,' 
Tne  43 Eliz.  does  not  give  them  power,  unlefs they  are upoft 
the  poor  rate ;  let  them  (hew  caufe.  Poor's  Settlements  tfi 
pi.  30.  The  ^leen  v.  The  inhabitants  of  Manchejier. 

An  order  to  continue  the  weekly  payment  of  2r.  tD 
R,  G,  and  all  the  arrears,  till  they  find  him  a  houfej 
quafhed,  becaufe  the  overfeers  have  no  power  to  find  him 
a  houfe ;  that  muft  be  done  by  the  lord  of  the  manor>  01 
by  the  juftices.     Shaw's  Patijh  Law  200. 

An  order  of  juftices  of  peace,  willing  thechurehwardeiM) 
to  pay  a  fcrivener  5/.  due  to  him  for  drawing  indentures 
for  fetting  out  children  to  trades,  was  quafhed,  as  being  a 
thing  out  of  their  power  ;  but  the  way  had  been  to  ordei 
a  parifh  rate  for  levying  fo  much  a  week  till  a  conveniens 
fum  were  raifed  ;  and  in  that  cafe  as  foon  as  money  waa| 
raifed,  an  aftion  would  lie  for  the  fcrivener  againft  thdi 
churchwardens.  12  Mod,  417.  Mich.  12  J^.  3.  B.  A 
Anorf, 

6.  Of  partnts  and  children  Helng  obliged  to  maiiitain  tact 

other. 

Sec  flat.  43  Eliz.  c.  2.  feif.  7.  and  5  Gtt.  J.  t,  %,  utf' 
dtr  tht  Jirji  divijien  ef  (hit  titlt. 
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-'If  a  man  marries  a  grandmother,  and  has  an  ellate  with 
ler  in  marriage ;  for  this  eftate  he  fliall  be  charged  to  be 
ontributory  towards  the  relief  and  maintenance  of  the 
randchild  within  the  meaning  of  this  ftatute,  but  other- 
vife  it  fliall  be,  if  he  has  not  any  eftate  or  advancement 
ly  his  marriage  with  her.  Per  JVhitlocke  and  Croke  J, 
Jut  pr  Croke  J.  he  fhall  be  charged  with  the  keep- 
ng  the  grandchild  during  the  life  of  the  grandmo- 
jber  his  wife  ;  and  if  fhe  dies,  he  fhall  not  be  charged 
ifter  death,  2  Bulfl.  346.  Hill.  7  Car.  B.  R.  in  cafe 
,>f  Tlje  city  of  TFeJhninfier  v.  GerarL  S.  P.  Juji.  Cafe 
Tjifu  22lb.  S.  P.  Nelf.  Juf}.  542.  But  if  the  grand- 
'nother  has  no  means,  and  (he  liiarries  with  one  that 
las  means,  he  (hall  not  be  charged  with  the  keeping  the 
!:hild.  2  Bulji.  346.  S.  C.  So  if  the  hufband  becomes  of 
ibility  after  marriage,  the  grandmother  having  no  means 
it  the  time  of  the  marriage,  he  Ihall  not  be  bound  to 
ceep  and  provide  for  the  child.  Per  Croke  J.  clearly. 
nid.  Dalt.  JuJl.  226.  c9p.  73.  cites  S.  C.  Ibid.  250. 
ap.  73.  cites  S.  C.  Shaw's  Parijh  Law  217.  cites  S.  C. 
joittra  per  Holt  Ch.  J.  That  if  the  wife  dies  he  muft  main- 
;ain  the  grandchildren,  though  the  relation  be  determined. 
uomb.  321.  Pafch.  7  TV.  3.  B.  R.  in  the  cafe  o(  TValton  v. 
^ark.  Poor's  Settlements  160.  pi.  210.  cites  S.C.  S.P. 
7«/?.  Cafe  Laiu  236.  cites  Black.  240.  and  Comb.  405. 
mi.  ()IV.  3.  B.R.  Holt  Ch.  J.  faid.  That  in  Gerard\ 
afe  of  IVc/lmin/ler,  who  married  the  grandmother  of  a 
poor  perfon,  though  (he  died,  and  fo  the  relation  was  de- 
termined, yet  the  flatute  was  conftrued  by  equity,  that  he 
was  a  grandfather  within  the  (tatute. 

[But  in  the  cafe  in  Buljl.  346.  it  does  not  appear  that 
the  grandmother  was  dead,  nor  is  there  any  refolution, 
the  juftices  difFering  in  their  opinions.] 

A  fon -in-law  was  obliged  by  an  order  to  maintain  his 
ivife's  mother,  having  an  eftate  with  her  at  the  intermarriage. 
Per  cur.  He  is  not  within  the  words  of  the  (tatute,  nor 
within  the  meaning  of  it ;  the  (latute  extends  to  thofe 
perfons  who  ought  by  the  law  of  nature  to  relieve  their 
parents ;  and  fome  perfons  were  fo  hard-hearted  as  to  re- 
fufe  ;  therefore  this  law  was  made  to  inforce  them  to  do 
that  which  by  the  law  of  nature  they  were  obliged  to  be- 
'ore.  Poor's  Settlements  91.  pi.  123.  The  King  v.  Mun- 
iey.      2  Shaw's  Pra£i.  Inji.  57.  S.  P. 

It  was  moved  to  difcharge  an  order  made  againft  a  feme 
covert  to  keep  a  grandchild  of  hers,  becaufe  a  feme  covert 
was  not  bound  by  fuch  an  order.  Roll  Ch.  J.  anfwered. 
That  the  hufbind  is  to  keep  his  wife's  grandchild  by  the 
ftatute;  but  in  regard  that  the  hufband  is  not  charged  by 
the  order,  but  the  wife  who  is  covert  is  only  charged  ; 
therefore  let  the  order  be  qua(hed.  Sty.  283.  Trin.  165 1. 
Cuftodes  V.  Ginkes. 

An  order  of  feffions  was  made.  That  the  defendant 
(hould  pay  2r.  a  week  towards  the  fupport  of  his  father 
till  the  court  (hould  order  the  contrary,  which  was  held 
good,  becaufe  it  was  indefinite,  and  no  fet  time  limited, 
and  if  an  e(iate  happened  to  fall  to  him  they  might  apply 
to  the  juftices ;  otherwife  if  a  time  was  limited.  2  Salk, 
534.  Pafch.  5  Ann.  B.  R.  Jenkin's  cafe. 

And  order  that  the  grandfather  (hould  keep  the  grand- 
child, the  father  being  living,  but  unable  to  do  it,  and 
alfo  to  pay  fo  much  money  for  the  time  paft,  while  he 
was  chargeable  as  well  as  for  the  time  to  come,  was  allow- 
ed good  ptr  cur'.  MS.  Cafes,  Mich.  6  Ann.  B.  R.  He 
Sluee»  V.   "Joyce. 

An  order  of  two  juftices  to  compel  Davifon  to  allow 
fo  much  a  week  for  the  maintenance  of  his  wife  and  fa- 
mily. It  was  moved  to  quafh  the  order,  for  that  the 
juftices  have  twt  jurifdiftion  in  this  ca(e,  it  being  proper- 
ly alimony,  and  belonging  to  the  fpiritual  court.  And 
{Holt  being  abfent)  Powell  faid,  that  the  juftices  have  no 
jurifdiftion  in  this  cafe,  but  this  is  not  alimony.  If  a  man 
runs  away  from  his  family,  he  may  be  puni(hed  as  a 
rogue  and  a  fturdy  beggar ;  but  whilft  he  continues  refi- 
dent,  they  cannot  charge  him  in  this  manner ;  and 
qualhed  the  order,  1 1  Mod.  268.  Hill.  8  jinn.  B.  R. 
the  ^een  v.  Davifon. 

An  order  of  juftices  was  made,  that  the  father-in-law 
(hould  maintain  his  fon's  widow.  But  it  not  being  fet 
forth  in  the  order,  that  the  father  was  of  fufficlent  abi- 
lity, in  which  cafe  only  the  adl  enables  the  juftices,  k^c. 
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it   was  qua(hed.     10  Mod.  221.  Hill.  12  Ann.  B.  R- 
The  ^een  v.  Dun,  or  Halifax  parijh. 

An  order  of  feffions  for  the  father  to  pay  fo  much  a- 
week  for  maintenance  of  his  daughter  was  quaflied,  be- 
caufe it  was  not  fet  forth  that  (he  was  unable  to  work, 
without  which  the  juftices  have  no  jurifdidion.  10 
Mod.  307.  Pafch.  I  Geo.  B.  R.  The  King  v.  Gully. 

Juftices  at  their  quarter-feffions,  upon  complaint  of 
the  overfeers,  that  Nicholas  Tripping  had  left  his  wife,  and 
that  (he  was  become  poor  and  impotent,  and  become 
chargeable  to  the  pari{h,  and  that  Richard  Tripping  her 
father-in-law.  Was  of  fuflRcient  ability,  did  (upon  its 
being  proved  that  Richard  was  of  ability  to  relieve  her) 
ordtr  him  to  pay  Ij.  bd.  per  week.  The  order  was 
quafhed  for  want  of  an  adjudication  that  (he  was  charge- 
able ;  and  it  was  held,  that  an  adjudication  that  the  per- 
fon is  become  chargeable,  is  as  neccfTary  in  an  order  of 
the  quarter-feffions,  as  in  an  order  of  two  juftices.  MS. 
Cafes,  Trin.  4  Geo.  B.  R.  The  King  v.  Tripping. 

Upon  complaint  made  to  the  iquarter- feffions,  that  his 
fon  Valentine  Ruth,  his  wife  and  family  were  impotent 
and  unable  to  maintain  themfelves,  the  court  does  order 
the  faid  Emery  Ruth  to  pay  them  4  s.  per  week.  It  was 
objefled,  that  it  does  not  appear  that  he  was  refiant,  and 
lived  in  the  county ;  that  the  charge  is  perfonal,  and  the 
juftices  had  no  power  over  him  unlefs  he  lived  in  the 
county.  They  were  ordered  to  (hew  caufe.  Note,  An 
affidavit  was  made  that  he  lived  in  another  county,  but^ 
I  think,  not  read.  Pvor'i  Settlements  99,  pi.  134.  cites 
The  King  v.  Emery  Ruth. 

Order,  reciting,  that  Munden  had  a  good  fortune  with 
his  wife,  and  that  her  mother  was  poor,  therefore  he  is 
ordered  to  provide  for  her.  And  in  maintenance  of 
the  order  i  BuI/l.  and  2  Buljt.  345.  Styles  283.  were 
cited.  Et  per  Pratt  Ch.  J.  On  confideration,  we  are  all 
of  opinion,  that  the  fon-in-Iaw  is  not  bound,  eithet 
within  the  words  or  intent  of  the  ftatute,  which  pro- 
vides only  for  natural  parents.  By  the  law  of  nature  a 
man  was  bound  to  take  care  of  his  own  father  and  mo- 
ther ;  but  there  being  no  temporal  obligation  to  inforce 
that  law  of  nature,  it  was  found  neceflary  to  eftablifh  it 
by  a£t  of  parliament,  and  that  can  be  extended  no  far- 
ther than  the  law  of  nature  went  before,  and  the  lawr 
of  nature  doeth  not  reach  to  this  cafe  in  i  Bulji.  it  is 
plain  the  word  not  was  left  out  only  by  miftake,  for  the  fenfe 
of  the  claufe  leads  you  to  read  it  not  obliged,  and  befides 
the  judges  were  divided.  The  cafe  indeed  in  2  Buljf. 
is  an  authority  in  point  as  far  as  it  will  go,  but  that  is 
no  judicial  authority,  only  a  cafe  at  a  judge's  chamber. 
The  fame  was  alfo  faid  obiter  in  the  cafe  of  The  ^een  v. 
Fane,  Pafch.  10  Ann.  but  it  never  came  judicially  before 
the  whole  court  till  now.  And  therefore  as  it  is  res  In- 
tegra, we  are  of  opinion  the  order  mull  be  quafhed. 
Stran.  190. 

For  more  of  poor  in  general,  fee  j3[pp?Cntt£C,  JlSaffaW, 

Kemoi3al,  &efGonsi,  Settlement  of  tlje  poo?, 

|0Oye,  {.Popa)  Was  anciently  applied  to  clergymen  in 
the  Greek  church,  but  by  ufage  is  particularly  appro- 
priated in  the   Latin   church    to   the  bi(hop  of   Rome. 

Coweii,  edit.  1727.    See  l^apitts!,  KetufantiS,  Komc. 
poperp.    See  papittiEf,  Kerufantp,  ISome. 
popifi;  cenifant?.    See  iKecufantp* 

^Oputat:  adton.  Is  an  zEdoa  given  in  general  to  any 
perfon  who  will  fue  for  a  penalty  on  the  breach  of  fome 

penal  law.    See  ^iXmx,  information* 

|DO}rarp,  {Porcaria,  according  to  neta)  A  fwine- 
fty.     Coweii,  edit.   lyif. 

^o?telane.  See  C^ina  ana  Blapan  tuare?,  Jnuia 
!jooU0» 

Pojk,  The  importation  of  pork  and  bacon,  how  for- 
merly prohibited,  18  Car.  2.  c.  2.  20  Car.  2.  c.  7. 
What  price  they  muft  be  at  when  exported,  1 2  Car.  2. 
c.  4,  feii.  II.  Any  perfon  may  export  them,  22  Car. 
c,  13.  /  4.  Pork  may  be  exported  to  alien  friends, 
duty  free,  3  TV.  M.  c.  8.  Duties  upon  bacon  impor- 
ted, 4  TVill.  is'  M.  c.  s.  fe^.  2.  5  TVill.  i5f  M.  c.  2. 
f.  4.  What  allowance  to  be  made  for  falted  pork  expor- 
ted, 3  Geo.  2.  c.  20.  feii.  16.     5  Geo.  2.  c.  6.  fea.  4. 

j^ojt,   See  l^artoncpi,  Cintjite  po^tsf. 

pojter. 
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pontes,  In  the  circuit  of  juflices,  is  air  officer  that 
carries  a  white  rod  before  the  jufticcs  in  eyre,  fo  called 
a  portaudo  v'trgam.  Stat.  13  Edw.  i.  cap.  41.  See  tlHcCi= 
gee?.  There  is  alfo  a  porter  bearing  a  verge  before  the 
juftices  of  either  bench.     Coivell,  edit.    1727. 

^OJtCC  of  the  door  in  the  parliament  houfe.  Is  an  of- 
ficer belonging  to  that  high  and  honourable  court,  and 
enjoys  the  privileges  accordingly.     Cramp.  'jKrif.  f.ii, 

PO^tgrClJC,  (Porlgrevius,  in  S;ixon  portjirefe,  that  is, 
urbis  vel partus  prafiiiui)  Signifies  with  us  a  magiflrate  in 
certain  fea-coaft  towns ;  and  as  Camden,  in  his  Brit.  pog. 
325.  faith.  The  chief  magiftrate  of  London  was  fo  cal- 
led, as  appears  by  a  charter  of  King  Jfilliam  the  Canquc- 
rcr  to  the  fame  city  in  thefe  words :  William  King, 
greete  William  Bifliop  and  Godfrey  Portgreve,  and  all  the 
burgers  within  London,  French  and  Englifh  :  .i^nd  I  grant 
you,  that  I  will  that  you  be  all  your  law-worth  that  ye 
were  in  Ed  ward  is  days  the  King:  And  I  will  that  each 
child  be  his  father's  eycr,  and  I  nill  fuffer,  that  any  man 
ycu  any  wrangys  beed.  And  God  you  keep.  Ex  libro  per- 
vetufto.  Inftead  of  the  portgreve,  Richard  the  Firfl  or- 
dained two  bailiffs,  but  prefently  after  him  King  John 
granted  them  a  mayor  for  their  yearly  magiftrate.  And 
the  fame  Camden,  fpeaking  of  Maidjhne  in  Kent,  fays, 
Immunitates  plurimas  Regincs  Elixabetha  fcrt  acceptas, 
qua  majorem  fummum  magijlratum  injlhuit  pro  portgrevio 
quern  primun  hahuit,  tSc. 

|0O?tifUlU$,  A  little  porch  or  arch  built  over  the 
tombs  of  dead  men.      Leg.  Hen.  I.  cap.  83. 

I^O^ttfO^tttni,  The  ecclefiaftical  enfign  or  banner  pro- 
vided of  old  in  all  cathedral,  and  moft  parochial 
churches,  to  be  folemnly  carried  in  the  front  of  any  pro- 
ceflion,  i^c.     Cowell,  edit,   iji-j. 

IPO^ttOn,  Is  that  part  or  Ihare  of  a  perfon's  eflate, 
which  was  given  or  left  to  a  child.  Jac.  If  a  man 
makes  a  voluntary  fettlement  for  the  portion  of  a  daughter 
by  his  former  wife,  and  then  takes  a  fecond  wife,  and 
fettles  the  fame  land  for  her  jointure,  without  notice  of 
the  portion,  and  by  his  will  devifes  other  lands  to  his 
wife,  which  (he  refufes ;  the  daughter  fliall  have  the  other 
lands  till  her  portion  is  raifed.     i  Vern.  219.     Eq.  Abr. 

221. 

If  by  marriage-fettlement  lands  are  limited  to  the  huf- 
band  and  wife  for  their  lives,  and  afterwards  to  the  firft 
and  other  fons  in  tail ;  and  if  the  hufband  dies  without 
ifTue  male,  to  ^.  for  500/.  for  daughters  portions ;  tho' 
there  be  iflue  male,  which  furvives  the  father,  and  then 
dies  without  iflue,  a  daughter  (hall  have  the  portion,  i 
Lev.  35. 

If  A.  after  the  death  of  his  wife  makes  a  fettlement  for 
raifing  100/.  for  each  of  his  younger  children,  and  after- 
wards marries  again  ;  tie  children  by  the  fecond  wife  (hall 
have  the  fame  portions,      i  Vern.  335. 

If  land  is  charged  with  portions,  the  heir  cannot  give 
perfonal  fecurity  for  them  in  difcharge  of  the  land,  i 
Vern.  338. 

Nor  (hall  he  be  allowed  to  pay  them,  before  the  time 
limited  by  the  fettlement,  viz.    full  age,   or  marriage. 

1  Vern.  338. 

If  a  man  gives  a  portion  to  a  daughter  to  be  paid  at  the 
age  of  21  years,  and  (he  marries,  and  dies  before;  it  (hall 
be  paid  to  her  hufband,  or  her  executor.     2  Ca.  Ch.  94. 

If  A.  by  marriage-fettlement  makes  a  provifion  for 
daughters  of  1500/.  a-piece,  to  be  paid  at  18  or  marriage, 
and  if  any  of  them  die  before,  the  furvivor  to  take  the 
whole;  and  afterwards  fettles  other  lands  for  the  payment 
thereof,  at  the  age  of  2i  or  marriage,  and  that  there  (hull 
be  no  furvivorfliip,  this  controuls  the  firft  deed.  2  Ch. 
R.  8. 

If  a  term  is  limited  after  the  death  of  the  father,  upon 
truft  for  raifing  portions  for  his  daughters,  at  the  age  of 
18  or  marriage  J  the  term  may  be  fold  for  that  purpofe 
in  the  life-time  of  the  father.     Sal.  159.     2  Vern.  355. 

2  Ver.  459,  466,  656. 

So,  if  the  term,  after  the  life  of  the  father,  be  upon 
truft-,  that  if  the  father  die  without  ifTue  male  by  his  wife, 
having  daughters,  and' the  wife  dies  without  a  fon  ;  tht- 
term  may  be  fold  in  the  life-time  of  the  father,  for  ihe 
portions  of  daughters,  when  th;y  attain  fuch  an  age,  or 
2 
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marry,     2  Jon.  202.     Per  Cowper,   i  Sal.  159.     2  Vir 
657.     Ref.  ^Geo.  2.  2,  22. 

If  tie  term  is  to  raife  portions  for  daughters,  and  tlic 
inheritance  defcends  to  the  lefTee;  Chancery  will  prevent 
the  merger  of  the  term.      2  Ver.  gi,  208. 

So,  if  one  has  a  power  to  raife  portions  for  children 
and  by  deed  charges  them  upon  land,  but  by  the  evidlion 
of  pa"-:,  the  refidue  is  not  fufficient ;  the  land  may  be 
decreed  to  be  fold.      2  Ter.  31 1. 

Tho'  he  adds,  that  for  ihe  raifiig  them,  the  trufiees 
(hall  take  all  the  rents  and  profits ;  for  that  does  not  le- 
ftrain  the  general  charge.     2  Ver.  311. 

If  there  be  a  term  for  raifing  portions  for  daughters, 
without  faying,  at  what  age  or  time  ;  they  (hall  be  raifed, 
with  reafonable  maintenance  from  the  death  of  the  .''ather. 
2  Ver.  460. 

If  the  portion  is  to  be  raifed  as  the  father  (hall  appoint^ 
it  (hall  be  raifed,  tho'  the  father  dies  without  appointment. 
2  Ver.  665,  • 

But  if  portions  for  daughters  at  fuch  an  age,  if  the 
father  dies  without  ifTue  male,  are  to  be  raifed  for  his 
daughters,  if  not  otherwife  provided  for,  and  30/.  per 
ann.  \n  the  interim  ;  tho'  the  mother  dies  without  a  fon, 
the  term  (hall  not  be  decreed  to  be  fold  for  the  daughters 
portions ;  for  the  other  contingency,  if  they  are  not  other- 
wife  provided  for,  cannot  happen  during  the  life  of  the 
father.      1  Sal.  160.     2  Ver.  640,  657. 

So  the  30/.  per  ann.  (hall  not  be  decreed  to  the  daugh- 
ter, or  her  hufband  ;  for  the  father  (hall  not  pay  mainte- 
nance out  of  the  profits  of  a  term,  not  to  commence  'till 
his  death  ;  and  therefore  it  muft  be  intended  of  mainte- 
nance to  be  paid  if  the  father  dies  without  ifTue  male,  before 
the  age  of  21,  or  marriage  of  his  daughter,      i  Sal.  160. 

li  A.  gives  portions  to  his  younger  children,  fecured 
by  a  mortgage  from  B.  and  if  the  heir  oi  A.  does  not 
pay  them,  that  they  (hall  be  charged  upon  his  land  ;  B. 
pays  the  portions,  which  are  put  out  upon  another  fecu- 
rity, approved  of  by  a  mafter  in  Chancery,  with  the 
confent  of  the  guardian,  and  are  afterwards  loft;  the 
land  of  the  heir  (hall  not  afterwards  be  charged.      1  Ver. 

337- 

If  land  is  charged  with  50b  /.  for  A.  and  the  fruftee 
raifes^  the  fum,  and  gives  a  judgment  to  A.  for  it,  and 
then  dies  infolvent  j  the  lands  (hall  be  difcharged.  Z 
Ver.  85.  - 

If  a  term  after  the  death  of  hufband  and  wife,  is  fori 
the    raifing    of   portions    out    of    the    profits    after    thcM 
commencement   of  the  term,  to  be  paid   at   the  age  of 
21  ;  neither  the  principal  or  the  inteieft  (hall  be  raifcdj 
till  the  term  commences  in  pofTeflion.     2  Ver.  jbi.     I 
P.  IV.  449-.      .     ■  . 

If  a  portion  is  fo  be  paid  by  the  perfonal  eftate,  and  if 
that  is  not  fufficient,  by  the  rents  and  profits  of  the  real| 
it  is  necefTary,  the  real  eftate  (hould  be  fold  to  make  iti 
good.     2  Ver.  424. 

So  if  a  term  commences  after  the  death  of  the  hu^i 
band,  to  raife  portions,  if  no  fon,  for  daughters,  provi- 
ded, that  the  daughters  furvive  their  father  ;  no  portioiii 
(hall  be  raifed  if  the  daughter  dies  in  the  life-time  of  her 
father,  tho'  (he  married  before  her  death,     i  Ver.  276. 

So  if  a  portion  is  payable,  and  before  payment  on* 
child  dies;  it  (hall  be  decreed  to  his  executor  or  aduii- 
niftrator.      i  Ver.  276. 

If  a  term  is  upon  truft,  that  if  the  father  dies  without 
a  fon,  to  raife  portions  for  daughters  out  of  the  rents  and 
profits,  as  foon  as  conveniently  may  be ;  they  may  raife  it 
by  fale.      Per  Parker,  P.  IV.  417,  420. 

Otherwife,  if  ii  was  out  of  the  annual  rents  and  profits, 
or  by  leafes  for  lives  or  years.  Per  Macclesfield,  and 
affirmed  in  parliament.     2  P.  TV.  19.     See  1  P.  JV.  419. 

But  if  a  younger  child  dies  in  the  lifetime  of  the  fa- 
ther, before  marriage,  the  portion  (hall  not  be  raifed, 
I  Ver.  335. 

It  the  land  is  not  fufiiiient  to  raife  portions  for  all, 
there  (hall  be  an  abatcfnt'',  in  proportion.      1  Ver.  335. 

A  poaio::  fecured  b;  (iJi;tlement,  or  articles  for  a  fct- 
tlemejit,  Ihail  not  be  rai(cu  as  a  debt  out  of  the  perfonal 
afiets.  1  P.  ^V.  437.  For  more  learning  on  this  fubp£lf 
fee  lb  Via.  Abr.  /;'/.  Portions. 
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J0O?tiDU£r,  (Portionarius,)  Where  a  parfonage  Is  ferved 
by  two,  or  fometimes  three  minifters  alternately,  as 
Bromyard  fupra  Burfurd,  in  Shropjhire,  i^c.  the  minifters 
are  called  portioners,  becaufe  they  have  but  their  portion 
jr  proportion  of  the  tithes  or  profits  of  the  living.  And 
tortion  is  that  allowance  or  proportion  which  a  vicar  com- 
monly has  out  of  a  redlory,  or  impropriation,  be  it  certain 
or  uncertain.     Stat.  27  Hen.  8.  c.  28. 

^OJtmCtl*  The  twelve  burgelTes  of  Ipfvulch  are  fo 
called.  So  alfo  are  the  inhabitants  of  the  cinque  ports,  ac- 
cording to  Camden.     Stat.  13  Eliz.  c.  24. 

POltniOCC,  (from  partus,  and  gemot,  conventus,)  Sig- 
nifies a  court  kept  in  haven- towns,  ?is  fwainmote  in  the 
foreft.  It  is  called  the  portmote- court,  43  Eliz,  cap.  15. 
Curia  portmotorium  ejl  curia  in  civiiate  Cejlria:  coram 
majore  in  aula  motorum  tenenda.    PI.  in  Itin.  ibid.  14  H.  7. 

J30^ttnannim0te,  The  portmote,  or  portmens  court, 
iield  not  only  in  a  port  or  haven  town,  as  the  word 
Wtmote  is  ignorantly  rendered,  but  in  any  city,  town, 
3r  community.     Cowell,  edit.  1727. 

^OJtfale,  (Mentioned  in  flat.  35  H.  8.  cap.  7.)  Is 
the  fale  of  fifli,  as  foon  as  it  is  brought  into  the  haven. 

po^tfmotltlj.  For  fupplying  the  town  with  water, 
li^Geo.  1.  c.  43. 

J9o?tfokne,  The  foke  or  liberties  of  any  port,  /.  e. 
:ity  or  town.     King  Henry  3.  by  charter  dated  16  Mart. 

inno  regni  1 1,  grants  to  the  citizens  of  London ^"^- 

'antiam  murdri  infra  urbem  ^  in  portfokne,  /.  e.  within 
he  walls  of  the  city,  and  the  liberties  without  the  walls. 
?lacit.  temp.  Edw.  i.  i^  21.     Coivell,  edit.  1727. 

I^O^tfoka,  The  fuburbs  of  a  city,  or  any  place  within 
ts  jurifdidlion  ;  from  the  Saxon  port,  which  is  civitas, 
ind  foca,  jurifdinion.  Concejjit  quod  nullus  de  civitate  vet 
\oxt(okzfua  capius,  isfc.    Somner's  Gavelkind,  pag.  135. 

^OJtUasf,  (Mentioned  in  fiat.  2^ ^Edtu.  6.  cap.  10.) 
s  reckoned  amongft  books  prohibited  by  that  ftatute;  it 
s  the  book  we  now  call  a  breviary,    Covuell,  edit.  1727. 

Portugal,  Goods  of  Portugal,  the  Azores,  Madera 
•r  Canary  iflands,  may  be  brought  in  (hips,  having  three 
ourths  of  the  mariners  Englijlj,   12  Car.  2.  c.  i8.  /.  14. 

Shipwrecked  mariners,  and  diftrefled  perfons,  (being 
Libje£ts  of  England)  how  relieved  in  Portugal,  8  Geo.  i. 

•  17- 
PolTC,  Is  an  infinitive  mood,  but  ufed  fubftantively, 

0  fignify  a  poffibility,  as  we  fay,  fuch  a  thing  is  in  pojfe, 
hat  is,  fuch  a  thing  may  poffibly  be  j  but  of  a  thing  in 
leing,  we  fay  it  is  in  ejfe. 

polTc  romttactts.    See  ^otocc  of  tljc  tomttp. 

^OfTefftO  fratci^.  Signifies  in  the  law,  where  a  man 
lath  a  fon  and  a  daughter  by  one  woman  or  venter,  and 

1  fon  by  another  venter,  and  dies,  if  the  fiift  fon  enters 
md  dies  without  iiTue,  the  daughter  fhall  have  the  land  as 
leir  to  her  brother,  although  the  fecond  fon  by  the  fe- 
:ond  venter  is  heir  to  his  father :  But  if  the  eldeft  fon 
iies  without  iflue,  not  having  made  an  a£lual  entry  and 
Teifin,  the  younger  brother  by  the  fecond  wife  as  heir  to 
the  father,  (hall  enjoy  the  eftate ;  and  not  the  fifter.  i 
Inft.  II,  15.  Lands  are  fettled  on  a  man,  and  the  heirs 
of  his  body,  and  he  hath  ifTue  a  fon  and  a  daughter  by 
one  woman,  and  a  fon  by  another,  and  dieth  j  and  then 
the  eldeft  fon  dies  before  any  entry  made  on  the  lands 
either  by  his  own  aft,  or  by  the  pofteffion  of  another,  the 
younger  brother  (hall  inherit,  he  claiming  as  heir  of  the 
body  of  the  father,  and  not  generally,  as  heir  to  his  bro- 
ther;  yet  if  the  elder  brother  enter,  and  by  his  own  zEX 
hath  gained  pofTeflion  ;  or  if  the  lands  were  leafed  for 
years,  or  in  the  banc's  of  a  guardian,  there  the  pofTeflion 
of  the  lefTee  or  guardian  doth  veft  the  fee  in  the  elder 
brother,  and  then  upon  his  death  the  filler  (liall  inherit 
as  heir  to  her  brother,  for  there  hpojfejjio  fratris.  3  Rep. 
42,  There  can  be  nopo^/f^s /ra/r«  of  a  dignity  ;  in  fuch 
cafe  the  younger  brother  is  bares  natus :  The  lord  Grey 
being  created  a  baron  to  him  and  his  heirs,  had  ifTue  a 
(on  and  a  daughter  by  one  venter,  and  a  fon  by  another; 
and  after  his  death,  the  eldeft  being  pofTelTed  of  the  ba- 
rony, and  dying  without  ifTue,  it  was  adjudged,  that  the 
younger  brother,  and  not  the  fifter,  (hould  have  it.  Cro. 
Car.  437.     See  2DfCrCnt,  ^CK. 
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^DofTefCCin,  [Poplfio)  is  two-fold,  a£lual  and  In  law  .' 
Aflual  pojfejfion  is,  when  a  man  aflually  enters  into  lands 
and  tenements  to  him  defcended.  Pajfeffion  in  law  is,  when 
the  lands  or  tenements  are  defcended  to  a  man,  and  he 
hath  not  as  yet  aftually  entred  into  them.  Staundf.  PL  Cor. 
f.  198.  As  for  example;  Before  or  until  an  oince  be  found 
of  lands'efcheated  by  an  attainder,  the  King  hath  only  a 
pojjejfion  in  law,  and  not  in  deed.  Staunf.  Prarog.  fol. 
54,  55.  There  is  alfo  a  unity  of  pojfejfion,  which  the 
Civilians  call  confolidationem.  See  an  example  of  this  in 
Kitchin,  fol.  124.  If  the  lord  purchafe  the  tenancy  held 
by  heriot-fervice,  then  the  heriot  is  extinfl  by  unity  of 
pojfeffon,  that  is,  becaufe  the  feigniory  and  the  tenancy 
arc  now  in  one  man's  pojfejfion.  Many  other  divifions  of 
pojfejfions  may  be  read  in  Bradon,  lib.  2.  cap.  17.  per 
totum. 

When  a  man  may  enter  or  claim,  the  law  adjudges 
him  not  in  pofTeiTion  till  entry  or  claim.  Co.  Litt.  218. 
a.  I  Rep.  94.  b.  in  Shetly'%  cafe.  2  Rep.  53.  b.  in 
Chomley's  cafe. 

By  bargain  and  fale  for  money  for  three  years,  the  bar- 
gainee before  entry  has  an  eftate  for  years  divided  from  the 
reverfion  in  the  vender.  Jo.  9.  Mich.  18  Jac.  C,  B. 
Miiton  V.  Lutwich. 

Patronage  by  grant  for  years  is  In  the  grantee,  but  by 
grant  of  one,  two  or  three  avoidances  the  patronage  is 
not  fevered,  but  is  ftill  in  the  grantor;  per  Jones].  Arg. 
Jo.  19.  Hill.  20  Jac.  C.  B.  in  the  cafe  of  Standen  v. 
Univerjily  of  Oxon. 

After  a  judgment  of  recovery,  the  law  judges  not  te- 
nant for  years  in  pofTeflion  of  thefe  lands  till  he  has 
claimed  them;  per  Archer  J.  Arg.  Cart.  59.  Pajch.  18 
Car.  1.  in  the  cafe  of  Geary  v.  Bearcroft. 

If  a  man  bargains  and  fells  lands,  prefently  the  bar- 
gainee has  a£lual  pofTeflion.  He  may  furrender,  aflign, 
attorn,  releafe ;  yet  he  cannot  an  this  pofTefl[ion  bring 
trefpafs,  and  fo  he  has  no  aftual  pofTeflion  ;  per  Bridgman 
Ch.  J.  Arg.  Cart.  66.  Pafch.  18  Car.  2. 

Tenant  at  will,  and  he  in  reverfion  are  in  poflieflion  of 
a  houfe,  he  in  reverfion  is  houfekeeper,  yet  the  pofl"eflion 
(hall  be  adjudged  to  be  in  the  tenant  at  v/ill.  Sid.  385. 
Mich.  20  Car.  2.  B.  R.  Kinnoul  v.  JVhitchcot. 

If  a  highwayman  come  up  to  a  carrier,  and  lead  the 
horfe  out  of  one  hundred  into  another,  this  is  a  robbery 
in  the  firft  hundred  ;  for  the  carrier  was  robbed  upon  the 
firft  taking.  But  if  the  carrier  had  held  the  horfe  him- 
felf,  then  it  (hould  be  adjudged  to  be  in  his  own  pofTef- 
fion,  and  no  robbery  till  he  came  into  the  fecond  hun- 
dred. And  if  a  man  has  money,  and  the  malefadors 
take  him  in  one  hundred,  and  carry  him  into  another, 
and  there  riffle  him,  this  is  a  robbery  in  the  fecond  hun- 
dred only  ;  for  he  is  always  in  pofleflion.  Per  tot.  cur. 
agd  adjudged  accordingly.  Goldfb.  86.  pi.  11.  Pafch. 
30  Eliz.  Anon'. 

A  man's  pocket  was  picked  in  the  King's  Bench,  and 
the  thief  was  taken  in  the  maner,  but  a  key  fattened 
to  the  purfe,  ftuck  in  the  pocket ;  and  two  judges  againft 
two,  that  the  man  was  ftill  in  pofTeffion  of  his  purfe,  and 
fo  no  robbery.  Goldfi.  86.  pi.  u.  Anon'.  See  16  Fin. 
Abr.  454 — 460. 

^OtltbilttaiS,  Is  taken  for  an  aft  wilfully  done,  and  im- 
poffibilitas  for  a  thing  done  againft  our  will.  5/  autem 
oculos  afnajfet  reddat  weram  ejus,  £5"  poflibilitatis  accufe- 
tur  in  eo  fa£lo,  where  fa£ium  poflibilitatis  is  a  wilful  aft. 
Leg.  Alfred,  cap.  38.  So  in  the  laws  of  Canutus,  c.  66. 
Et  ft  quis  agat  impoffibiliter,  non  ejl  omnino  ftmile  ft  vo- 
luntarie  facial.     Leg.  Sax.  Edw.  fenior.  cap.  88. 

PofCbllttp,  In  our  law  is  defined  to  be  an  uncertain 
thing,  which  may  or  may  not  happen.  2  Lill.  Abr.  336. 
And  It  is  either  near  or  remote ;  as  for  inftance  :  Where 
an  eftate  is  limited  to  one,  after  the  death  of  another,  this 
is  a  near  poflibility  ;  but  that  one  man  (hall  be  married  to 
a  woman,  and  then  that  (he  (hall  die,  and  he  to  be  mar- 
ried to  another ;  this  is  a  remote  or  extraordinary  pofli- 
bility :  And  the  law  doth  not  regard  a  remote  poflibility 
that  is  never  like  to  be.  15  H.  7.  10.  Hard.  417.  2 
Rep.  50. 

A  meer  poflibility  cannot  be  afligned,  as  if  a  man  de- 

mife  for  years,  if  A.  fo  long  live,  he  has  but  a  poflibility 
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to  have  the  land  during  the  years,  which  cannot  be  de- 
mifed  to  ancther.      i  Co.  154.  b. 

So,  if  a  term  be  deviled  or  granted  to  one  for  life,  and 
afterwards  to  another  for  the  refidue  of  the  term  ;  this 
remainder  of  the  term  cannot  be  aillgned,  being  but  a 
poffibility.     4  Co.  66.  i>. 

So,  if  land  be  granted  to  hufband  andvvife  for  twenty 
years,  and  afterwards  10  the  furvivor  for  2  1  years ;  the 
hufband  in  the  life  of  his  wife  cannot  affign  the  term  of 
21  years,  for  it  does  not  veil  till  he  furvives,  and  tliere- 
fore  was  but  a  poffibility.      10  Co.  51.0.,  Poph.  5. 

So,  if  an  advowfon  be  granted  to  a  bilhop  and  his  fuc- 
cefTors  poji  mortem  of  the  incumbent ;  the  bifliop  cannot 
demife  to  another  pc/i  mortem  of  the  incumbent ;  for  he 
has  nothing  till  the  incumbent  dies,  who  may  furvive 
him.     Dy.  244.  a. 

If  upon  a  purchafe  of  the  manor  of  B.  the  manor  of 
C.  be,  for  the  purchafer's  fecurity,  limited  to  the  vendor 
and  his  heirs  till  eviction,  and  aler  eviction  to  the  pur- 
chafer,  his  heirs  and  affigns  ;  if  he  before  evidlion  fell  the 
manor  of  B.  to  A.  who  makes  a  leafe  for  years  to  D.  and 
then  the  manor  of  B.  is  evidied,  A.  fliall  not  have  the 
ufe  of  the  manor  of  C,  for  this  contingent  ufe  was  not 
aflignable  J  and  though  it  be  limited  to  the  purchafer,  his 
heirs  and  affigns,  the  word,  affigns,  is  a  word  of  limi- 
tation, and  not  of  purchafe,     2  Roll.  795.  /.  40. 

If  land  be  limited  to  A.  for  life,  remainder  to  the  right 
heirs  of  B.  the  fon  of  B.  cannot  in  the  lite  of  B,  grant 
the  remainder,  though  he  afterwards  furvive  A.    Poph.  5. 

If  there  be  a  devife  of  a  term  to  his  fon  after  the  death 
of  B.  the  fon  cannot  make  a  leafe  in  the  life  of  B.  Jon. 
417. 

If  there  be  a  devife  to  truftees  till  A.  attain  his  age  of 
25  years,  and  then  in  truft  for  A.  a  mortgage  by  A,  before 
the  25  years  will  be  void.     Equ.  Ca.  30. 

So,  if  a  patron  grant  to  A.  to  be  marter  of  an  hofpital  j 
he  cannot  grant  it  to  another /i»/?  mortem  of  A.  for  he  has 
nothing  in  him  ;  for  A.  has  an  e(late  of  inheritance  during 
his  life.     Ca.  G7;a.  214,  215. 

So  the  patron  of  a  prebend,  donative,  l^c.  cannot  grant 
it  to  another  in  reverllon.     Ca.  Cha.  214,  215. 

So  if  a  man  make  a  leafe  for  21  years  in  prafenti,  or 
in  future,  he  cannot  afterwards  grant  a  leafe  to  another  by 
parol  for  the  fame  time.  PI,  Com. /^^o.  ^ibVin.Abr. 
tit.  Pojfibility. 

laott.     See  pott^^OffifC, 

pott  ronClUCtttim,  Were  words  firft  inferted  in  the 
King's  title  by  Edward  the  Firft,  but  not  conftantly  ufed 
till  Edward  the  Third's  time.     Clauf.  1  Edw.  3.  in  dorfo. 

">■  33- 

J3ott  DiCtttj  I5  a  fee  by  way  of  penalty  upon  a  flierifF 
for  his  negled  in  returning  a  writ  after  the  day  affigned 
for  its  return;  for  which  the  Cujhs  Brevium  hath  four- 
pence,  whereas  he  hath  nothing  if  it  be  returned  at  the 
day  :  It  is  fometimes  taken  for  the  fee  itfelf.  Cowell, 
edit.  1727. 

pott  DtfTciCn,  Poji  dijfeifina.  Is  a  writ  given  by  the 
flat,  of  Wejlm.  2.  c.  26.  and  lies  for  him  that  having  re- 
covered lands  or  tenements  by  preecipe  quod  reddat,  upon 
default  or  reddition,  is  again  diffeifed  by  the  former  dif- 
feifor.  F.  N.  B.fol.  190.  See  the  writ  that  lies  for  this 
in  the  Regifler,fol,  208. 

pottCSI}  Is  the  return  of  the  proceedings  by  nift  prius 
into  the  court  of  Common  Pleas  after  a  verdift,  and 
there  afterwards  recorded.  See  Plowden,fol.  211.  Saun- 
der's  cafe.  See  alfo  an  example  of  it  in  Coie's  Reports, 
vol.  6.  fol.  41. 

A  po/ha  is  a  record  of  this  court  trufled  with  the  at- 
torney in  the  caufe  by  the  clerk  of  the  affife,  and  the  at- 
torney is  bound,  if  he  be  fo  trufted,  to  deliver  it  into  the 
ofEce,  that  the  judgment  may  be  entered  by  the  officer  of 
the  court.  Trin.  1651.  B.  S.  And  if  he  do  not,  the  court 
will  inforcc  him  to  do  it.     2  L.  P.  R.  338.  tit.  Pc/lea. 

It  is  not  neceflary  to  annex  the  dj/irwgas  unto  the 
pojiea,  although  it  is  ufual  fo  to  do.  Trin.  1 65 1.  B.  S.  for 
they  have  no  relation  one  to  the  other.  2  L.  P.  R.  338. 
tit.     Pojiea. 

There  is  no  general  rule  of  court  for  the  clei  k  of  afTife 
to  bring  in  the  po/iea  into  this  court  by  a  precife  time  j  for 
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fometimes  pcffibly  he  may  be  able  to  bring  it  in  fooner 
than  at  another  time;  but  if  he  be  negligent,  and  return 
them  not  in  convenient  time,  the  partes  grieved  may 
move  the  court  or  at  the  fide  bar,  and  thereupon  the 
court  will  make  a  rule  that  he  bring  them  in  fpeedily. 
Mich.  32  Car.  2.  B.R.  to  avoid  farther  delay  to  the  pari 
ty  concerned.      2  Z.P.i?.  337.  tit.     Poflea. 

Forn.erly  at  er  a  nonfuit  at  the  aflifes  for  want  of  con- 
feffing  of  leafe,  entry  and  oufttr,  the  plaintiff's  attorney 
immediately  made  out  a  writ  of  poffeiTion  :  But  the  prac- 
tice is  fince  altered  ;  fo  that  now  it  cannot  be  done  until 
after  the  po/iea  comes  in  at  the  day  in  bank  :  for  it  may  be 
that  there  was  not  due  notice  of  trial  given  ;  or  there 
may  be  fome  other  good  reafon  fufficient  to  fet  afide  the 
nonfuit.     2L.P.R.2SS.ut.Po/lea. 

Note,  That  he  who  moves  in  arreft  of  judgment  upon 
a  declaration  muft  always  have  the  roll  in  court.  But 
in  this  court  they  have  only  four  days  after  term  begun 
to  move  in  arreft  of  judgment,  be  the  poyiea  in  or  not, 
and  thereupon  the  court  if  there  be  caufe  will  give  day 
over.  But  in  B.  R.  the  praftice  is  to  have  four  days  to 
move  in  arreft  of  judgment  after  the  poJIea  come  in,  tho' 
it  be  more  than  a  year  after  the  verdi<£t.  But  in  this 
court,  after  the  four  firft  days  of  the  term  next  after  the 
verdid,  they  may  fign  judgment,  though  it  be  as  foon  as 
the  poJlea  comes  in.  Sid.  36.  */.  6.  Pafch.  1 2  Car.  2.  in 
C.  B.  Anon'.  ^ 

The  defendant  has  four  days  by  the  rules  of  the  court 
to  fpeak  in  arreft  of  judgment  after  the  po/?ea  is  brought 
into  the  court  j  and  if  the  party  for  whom  the  verdifl 
pafTed,  will  not  bring  it  in,  upon  notice  to  him  by  the 
party  that  he  intends  to  move  in  arreft  of  judgment,  th< 
court  upon  motion  fetting  forth  this  matter,  will  ordei 
judgment  to  be  ftaid  until  four  days  after  it  flial!  bt 
brought  in,  that  the  defendant  may  have  time  to  confidei 
upon  the  record  what  to  move  out  of  it  in  arreft  of  iudg 
ment.  2  L.  P.  R.  337.  tit.  PtJIea.  See  i6^».  Al/.  tit 
Po/?ea. 

Potten'O^ttp,  (Pojieriorltas,)  The  coming  after  or  be 
ing  behind,  is  a  word  of  comparifon,  and  relation  in  te 
nure,  the  correlative  whereof  is  priority  ;  for  a  man  hold 
ing  lands  or  tenements  of  two  lords,  holdeth  of  his  an 
cienter  lord  by  priority,  and  of  his  later  lord  by  pjleritrit) 
Staund.  Prtsrog.  fol.  10,  1 1,  When  one  tenant  holdeth  c 
two  lords,  of  the  one  by  priority,  of  the  other  by  pojleriori 
ty,  &c.    Old  Nat.  Brev.  fol.  94.     Co.  2  Inft.  fol.  392.     I 

Pott'finc,  Is  a  duty  belonging  to  the  King,  for  a  fit»j 
formerly  acknowledged  before  him  in  his  court,  which  iJ 
paid  by  the  cognifee,  after  the  fame  is  fully  pafled,  and  al 
things  performed  touching  the  fame  ;  the  rate  thereof  jj 
fo  much,  and  half  fo  much  as  was  paid  to  the  King  flf 
the  fne,  and  is  colleded  by  the  flierifF  of  the  county 
where  the  land,  i^c.  lies,  whereof  ihf fine  was  levied;  ( 
be  anfwered  by  him  into  the  exchequer.  22  tf  23  Car. '... 
an  a<Sl  for  better  recovery  oi  fines  &nA  forfeituresy  fii 
Payment  of  poft-fines  regulated  32  Geo.  2.  c,  ia.     ' 

^Ijcriff.  * 

Pott?!)O?rC0.     See  pott^OfficC. 

Pottljltmoil?  tljUH^en,  Children  born  after  the  de" 
ceafe  of  their  father.  By  ftat.  1 0  is"  1 1 /i^;7.  3.  cap.  ib 
fea.  I.  Where  any  eftate  is  by  any  marriage  or  othe 
fettlement  limited  in  remainder  to,  or  to  the  ufe  of,  tb 
firft  or  other  fons  of  the  body  of  any  pcrfon,  with  re 
mainder  over  to,  or  to  the  ufe  of,  any  other  perfon,  0 
in  remainder  to,  or  to  the  ufe  of,  daughters,  with  re 
mainder  to  any  otlier  perfons  :  Any  fon  or  daughter  0 
fuch  perfon,  born  af:er  the  deceafe  of  the  father,  ma 
take  fuch  eftate,  in  the  fame  manner  as  if  born  in  th 
life-time  of  the  father,  although  no  eftate  be  limited  t 
truftees  10  preferve  the  contingent  remainder. 

POttiUae  and  potttUare,  Marginal  note?,  or  to  mak 
annotaticns  on  ?.  nok.  Trivet  in  his  Chronicle,  fpeakin 
of  Stephen  Langton,  archbifhop  of  Canterbury,  tells  uf 
that  Super  biliiam  poftilla-  fecit,  fa"  earn  per  capitula  quih 
r.unc  utiintur  moderni  dijlinxit ;  and  that  Alexander,  bifho 
L)l  Chejler,  Super  pfalterium  poRiUas.firipJit ;  and  KnigL 
ton,  another  of  our  hiftorians,  writing  of  one  Plugh, 
Dominican  and  cardinal,  tells  us,  that  lotam  bilHam  poftil 
Uvit.     Cowell,  edit.  1727. 

pottitat! 
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Pofliiatf,  In  the  feventh  year  of  King  'James,  after  I  neral  Poft-OfEce  at  London,  Chief  Offices  at  Edinburgh^ 
nany  arguments  and  long  debates,  it  was  by  all  the  Dublin  and  America,  indorfed  for  the  King's  fervice,  and 
udges  refolved,  That  fuch  as  were  born  in  Scotland  after     fealed  with  the  Seal  of  Office,  or  of  the  Principal  Officer 


he  defcent  of  the  crown  of  England  to  King  j antes,  were 
10  aliens  in  England:  But  the  Jutenati,  that  is,  fuch  as 
vere  born  before  that  defcent,  were  aliens  in  regard  of 
be  time  of  their  birth.     Co.  7.  Rep.     Calvin's  cafe. 

IDoltnitttl.S,  Is  a  word  often  mentioned  in  Bra£lon, 
jbnviU,  Fleta  and  other  law  writere,  and  it  fignifies  the 
econd  fon.     So  in  Brompton,  lib.  2.  cap.  35.     EJ}  con- 

•tudo  in  quibufdam  fartibus  quod  polinatus  prafcrtur 
vrimogenito. 

,lDo(l#Offitf,  A  general  pofl-office  ereSed,  12  Car.  2. 
'•  35-  9  ■^''"-  ^- 10-  Made  perpetual  and  part  of  the 
;eneral  fund,   3G^«.  i.  c.  7. 

'  Packet-boats  not  to  carry  merchandize,  without  leave 
rom  the  commifiioners  of  the  cuftoms,  13  tS"  14  Car.  2. 
.i\.  f.22. 

The  King's  eftate-tail  and  reverfion  in  fee  in  the  poft- 
jffice  revenue  confolidated,   1  Jac.  2.  c.  12. 

Carriers  prohibited  to  carry  letters,  <)  Ann.  c.  10.  /  3. 

'How  horfes  are  to  be  provided,  g  Ann.  c.  10.  /  5,  20, 
n,  27,  28. 

•Penalty  of  fending  (hips  letters  tocgeneral  poft-office, 
)Ann.  c.  10.  /  15. 

Penalty  of  carrying  the  mail  in  any  fliip  which  is  not 
iree,  ^Ann.  c.  10.  /  24. 

Small  debts  for  ,poftage  recoverable  as  fmall  tithes, 
)/»«.  c.  10. ,/  30. 

Savii>gof  the  privileges  of  the  univerfities,  c^Ann.  c,  10. 


Officers  not  to  influence  eledlion?,  9  Ann.  c.\o.  f.  44. 
Bills  of  exchange,  iSc,  to  pay  diftind  poftage,  6  Gee.  i. 

.21.  /S'- 

Penny  allowed  for  the  delivery  of  penny  poft  letters  in 
be  country,  ^Get.  2.  f.  33. 

Poft-chaifes  may  be  furnilhed  by  any  perfon,  22  Geo.  2. 

.»S- 
Writs  to  pay  poftage  as  letters,  26  Geo.  2.  r.  13.  y.  7. 
Pattern  inclofcd  to  pay  as  a  double  letter,  26  Geo.  2. 
.  13.  /  8. 

Offences  againft  the  afls  concerning  the  poft-office,  to  be 
xcepted  out  of  the  general  pardon,  2oGeo.  2.  e.  52. /  28. 
By  ftat.  t^Geo.  3.  c.  24.  feif.  i.  it  is  enafled.  That  from 
nd  after  the  ift  of  May  1764,  while  the  revenue  of  the 
loft-office  (hall  continue  to  be  carried  to  the  aggregate 
und,  no  letters  or  packets  (hall  be  exempted  from  poft- 
!ge,  but  fuch  as  (hall  be  fent  from  or  to  the  King;  and 
luch,  not  exceeding  two  ounces   in  weight,  as  (hall  be 
:'ent  during  the  feffion  of  parliament,  or  within  forty  days 
itefore  or  after  fummons  or  prorogation,  and  be  figned  on 
;he  outfide  by  a  member  of  either  houfe,  and  the  whole 
jjf  the  fuperfcription  to  be  of  fuch  member's  writing; 
jr,  dircfted  to  a  member  at  his  ufual  refidence,  or  place 
'where  he  (hall  then  be,  or  at  the  houfe,  &c.  of  parlia- 
itnent :  And  in  like  manner,  letters  and  packets  fent  from 
and  to  places  in  Ireland,  during  the  feffion  there,  or  with- 
in forty  days  before  or  after  fummons  or  prorogation, 
(igned    and   direfted   as    aforefaid  :   Alfo    all   letters  and 
paclrets  to  the  Lord  High  Treafurer,  or  Commiffioners 
and  Secretaries  to  the  Treafury  ;  Lord  High  Admiral, 
CoramUTioners  and  Secretaries  to  the  Admiralty  ;  Prin- 
cipal Secretaries  of  State,  and   their  Under  Secretaries  ; 
Commiffioners  for  Trade  and  Piantation?,  or   their  Se- 
cretary ;   Secretary  at  War,  or   his  deputy  ;  Lieutenant 
Genera),  or  other  Chief  Governor  or  Governors  of  Ire- 
land;  or  their  Chief  Secretary,  or  fecretary  for  the  pro- 
I  winces  of  Ul/Ier  and  Munjlcr  ;  their  fecretary  refiding  in 
Great  Britain,  the  under  fecretary  and  firft  clerk  in  the 
office  in  Ireland  of  the  Chief  Secretary,   and   the  firft 
clerk  in  the  office  of  the  fecretary  for  Uljler  and  Munjler ; 
the  Poftmafter  General,  or  deputy  for  Scotland,  Ireland 
•  and  America  ;  the  fecretary  or  deputy  of  the  Poftmafter 
General;  farmer  of  the  bye  and  crofs  road  letters;  fur- 
vcyors  of  the  Poft-Office ;  and  letters  and  packets  fent 
from  any  of  the  faid  officers,  (igned  by  them  on  the  out- 
fide, and  the  whole  fupeifcription  of  their  writing;  and 
letters  and  packets  from  the  Treafury,   Admiraly  Office, 
Office  of  the  Sixretaries  of  State,  Plantation  Office,  Ge- 


in  the  department. 

Sei^.  2.  Commiffioners  of  the  Treafury  and  Admiral- 
tv,  the  Secretaries  of  State,  Commiffioners  of  Trade  and 
Plantations,  Secretary  at  War,  Poftmafter  General  and 
his  deputies,  impowered  to  authorize  certain  peifons  in 
their  refpective  offices,  of  whom  lifts  to  be  tranfmitted 
to  the  General  Poft-C'ffice,  London,  to  indorfe  the  letters 
and  packets  upon  •:.'.  King's  fervice,  and  feal  the  fame 
with  the  Seal  of  Offic;,  l^c.  None  to  be  (o  indorfed  and 
fealed,  but  by  direftion  C.  Lheir  fuperior  officer,  or  which 
concerns  the  bulinei's  c*  t' c  office,  on  forfeiture  of  5/. 
for  the  firft  offence,  to  be  recovered  and  applieti  as  by  aft 
of  9  Anne  is  direiSed  ;  and  for  the  fecond  offence,  the  of- 
fender to  be  difmifTed. 

Se^.  3.  Perfons  appointed  to  make  fuch  indorfements, 
not  to  exceed  two  in  any  office.  Admiralty  and  War 
Office  excepted  ;  and  in  the  Admiralty  not  to  exceed 
eight  in  time  of  peace,  and  twelve  in  time  of  war. 

Seff.  4.  Where  any  privileged  perfon,  difabled  from 
writing  the  whole  fuperfcription,  (hall  authorize  fome 
perfon  to  fign  his  name  upon  and  write  the  fuperfcrip- 
tion, and  give  notice  thereof  under  his  hand  and  feal  to  the 
Poftmafter  General,  letters  and  packets,  fo  figned  and 
fubfcribed,  (hall  go  free. 

Se£i.  5.  Printed  votes  and  proceedings  in  parliament, 
and  News-papers,  fent  without  covers,  or  in  covers  open 
at  the  fides,  and  figned  on  the  outfide  by  a  member,  or 
direfted  to  a  member,  according  to  notice  given  by  him 
to  the  Poftmafter  General  or  his  deputy  at  Edinburgh  or 
Dublin,  are  to  go  free. 

Sei?.  6.  Clerks  in  tlie  offices  of  the  Secretaries  of  State 
and  Poft  Office,  being  duly  licenfed,  may  continue  to 
frank  the  votes,  and  proceedings  in  parliament,  and 
News-papers,  as  heretofore ;  fending  the  fame  with  co- 
vers, or  in  covers  open  at  the  fides. 

Seif.  7.  Poftmafter  General,  and  officers  under  him, 
may  fearch  any  packet  fent  without  a  cover,  or  in  a  cover 
open  at  the  fides ;  and  if  they  (hall  find  any  other  paper 
or  thing  inclofed  therein,  or  there  (hall  be  any  writing, 
other  than  the  fuperfcription  upon  the  printed  paper,  or 
cover,  the  whole  of  fuch  packet  is  to  be  charged  with 
the  poftage. 

Se£f.  8.  And  if  any  perfon  (hall,  after  the  ift  of  yune 
1764,  counterfeit  the  writing  of  any  perfon  in  the  fu- 
perfcription of  any  letter  or  packet,  to  avoid  the  poftage, 
he  (hall  be  adjudged  guilty  of  felony,  and  to  be  tranfport- 
ed  for  feven  years. 

^Oit^^oneJf,  (Pq/l-pone)  Set  or  put  after  another.  22 
£5f  23  Car.  2.  Sub^dy  aSl. 

1^0(10.  See  ^^igljloaps,  llttlofUVCSf. 
^Ott^tCtnt,  {Poji-terminum,)  Is  a  return  of  a  writ, 
not  only  after  the  day  affigned  for  the  return  thereof,  but 
after  the  term  alfo,  for  which  the  Cvjlos  Brevium  takes 
the  fee  of  twenty-pence: — Sometimes  alfo  it  is  taken  for 
the  fee  itfelf.     Cowell,  edit.   1727. 

)BoQtuli)ttO,  A  poflulation  made  upon  the  unanimous 
voting  any  perfon  to  a  dignity  or  office,  of  which  he  is 
not  capable  by  the  ordinary  canons  or  ftatutes,  without 
fpecial  difpenfation.  So  a  chapter  pojiulated  a  bifhop  ac- 
tually poftelTed  of  another  fee.  And  the  religious  pojiu- 
lated a  prelate  to  be  taken  from  another  convent,  from 
which  he  could  not  pafs  by  the  ordinary  rules  of  the  fo- 
ciety.  By  the  old  cuftoms  an  eleflion  could  be  made  by 
a  majority  of  votes ;  but  a  pojiulation  muft  have  been  ne- 
mine  contradicente.     Cowell,  edit.  1727. 

pot,  A  head-peace  for  war,  mentioned  in  fiat.  13 
Car.  2.  cap.  6. 

|3Ot#afl)0S,  In  what  (hips  to  be  imported,  12  Car.  2, 
c.  18.  Je£t.  8.  Not  to  be  imported  from  the  Netherlands 
or  Germany^  13  ^  14  Car.  2>  c.  il.  /.  23.     See  "^Imf 

tattons, 

potinD,  (^Parcus,)  Signifies  a  place  of  ftrength  to 
keep  cattle  in  that  are  diftrained,  and  put  there  for  any 
trefpafs  done,  until  they  are  replevied  or  redeenned  ;  and 
this  is  called  a  pound  overt,  or  open  pound,  and  becaufe  it 
is  built  upon  the  lord's  wafle,  the  lord's  pound.    See 

Kitchia, 
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KUchin,  fol.  144.  It  is  divided  into  open  and  clofe.  An 
open  or  overt  pounds  is  not  only  the  lord's  pound,  but  a 
baclcfide,  court-yard,  pafture  ground,  or  whatever  place 
elfe,  whither  the  owner  of  tlie  beafts  impounded  may 
come  to  give  them  meat  and  drink,  without  offence,  for 
their  being  there,  or  his  coming  thither.  A  clofe  pound 
is  the  contrary,  whither  the  owner  cannot  come  for  the 
4)urpofes  aforefaid,  without  offence  j  as  fome  houfe,  caftie, 
fortrefs  or   fuch    like   place.     Cowell,    edit.   1727.     See 

POlinUagC.  Is  a  fubfidy  to  tiie  value  of  twelve-pence 
in  the  pound,  granted  to  tiie  King,  of  all  manner  of 
merchandize  of  every  merchant,  as  well  denizen  as  alien, 
either  exported  or  imported  ;  and  of  fuch  fubfidiej  fee 
the  ftatutes  l  W  2  Edw.  6.  cnp.  13.  and  1  Jac.  c.  33. 
J  2  Car.  2.  cap.  4.  and  14  Car.  2.  cap.  24. 

I^OUnliagtttm,  The  liberty  of  pounding  cattle.  Cowell, 
edit.   1727. 

pounH^bjCttClj,  If  a  diftrefs  be  taken  and  impounded, 
though  without  juft  caufe,  the  owner  cannot  break  the 
pound,  and  take  away  the  diftrefs ;  if  he  doth,  the  party 
diftraining  may  have  his  aftion,  and  retake  the  diflrefs 
where-ever  he  finds  it :  And  for  pound-breaches,  i^c.  ac- 
tion of  the  cafe  lies,  whereon  treble  damages  may  be  re- 
covered. I  In/}.  261.  2  IF.  &  M.  c.  5.  Alfo  pound- 
breaches  may  be  inquired  of  in  the  (heriff's  turn  ;  as 
they  are  common  grievances,  in  contempt  of  the  autho- 
rity of  the  law.     2  Hawk.  P.  C.  67. 

^Oltnl)  ttt  moiicp,  (from  the  Saxon  pund,  i.  e.  po»- 
dus)  Con  fitted  formerly  of  240  pence,  as  it  doth  now, 
but  a  penny  then  was  equal  in  weight  to  almoft  five- 
pence  now,  and  afterwards  to  three-pence;  and  240  of 
tbofe  pence  weighted  a  pound,  but  720  fcarce  weigh  fo 
much  now ;  and  this  appears  by  the  filver  penny  coined 
in  the  reign  of  King  Ethelred.     Lambard  219. 

pout  fail*  p^oclamcc  que  ntiU  inject  fitncjsi  ou  o?«; 
nwxt^  en  foffcg,  oit  rilierg,  p?es(  ritpcs!,  &c.  is  a 

writ  direded  to  the  mayor,  fheriff  or  bailiff,  of  a  city 
or  town,  commanding  them  to  proclaim  that  none  caft 
filth  into  the  ditches  or  places  near  adjoining,  and  if  any 
is  caft  already,  to  remove  it.  This  is  founded  upon  the 
ftatute  12  R.  2.  13.     F.  N.  B.  fol.  176. 

^Otttpartp,  {Propan,  propartis,  propartia,)  Is  con- 
trary to  pro  indivifo :  For  to  make  pourpartj  is  to  divide 
and  fever  the  lands  that  fall  to  parceners,  which  before 
partition  they  hold  jointly  and  pro  indivifo.  Old  Nat. 
Brcv.  fol.  II. 

^OUrp^Ctture,  {Pourprejlura,  from  the  French  pour- 
pris,  confeptum,  an  inclofure)  Is  thus  defined  by  Glan- 
vile,  lib.  9.  cap.  II.  Pourpreflura  e/i  proprie  quando 
aliquid  fuper  Dominum  Regem  injujie  occupatur  j  ut  in  Do- 
minicii  Regit,  vel  in  viis  publicis  obJiruiJis  vel  in  aquis 
publicis  tranfverjis  a  reBo  curfu,  vel  quando  aliquis  in  civi- 
iate  fuper  Regiam  plateam  aliquid  adificando  occupaverit, 
(J  generaliter  quoties  aliquid  fit  ad  nocumentum  Regii  tene- 
menti  vel  Regies  via  vel  civitatis.  Crompton,  in  his  Jurifd. 
fol.  152.  defines  it  thus  :  Pourpre/lure  is  properly  when 
a  man  taketh  unto  himfelf,  or  incroacheth  any  thing 
that  he  ought  not,  whether  it  be  in  any  jurifdiiSion, 
land  or  franchife;  and  generally  when  any  thing  is  done 
to  the  nufance  of  the  King's  tenants.  See  Kitchin,  fol. 
10.  and  Manwood's  Foreji  Laws,  cap.  10.  Skene  de  ver- 
bor.  ftgnif.  verbo  Purprejlitre,  makes  three  forts  of  this 
offence,  one  againft  the  King,  a  fecond  againfl  the 
lord  of  the  fee,  the  third  againft  a  neighbour  by 
a  neighbour.  See  Co.  2  Injl.  fol.  38  ^  272.  Et 
lib.  niger  in  fcacc.  fol.  37  is"  38.  That  againfl  the  King 
happens  by  the  negligence  of  the  fheriff  or  deputy,  or 
by  the  long  continuance  of  wars,  inafmuch  as  thofe  who 
have  lands  near  the  crown  lands,  take  or  inclofe  part  of 
it,  and  lay  it  to  their  own 

Pourprefiure  againft  the  lord  is  when  the  tenant  neg- 
lects to  perform  what  he  is  bound  to  do  for  the  chief 
lord,  or  in  any  wife  deprives  him  of  his  right.  Cowell, 
edit.    1727. 

Pourprefiure  againft  a  neighbour  is  of  the  fame  nature  : 
'Tis  mentioned  in  the  Monoji.  i  torn.  pag.  843.  and  in 
Thorn,  pag.  2623.  Et  de  purpreftura  quam  Bercariui 
abbas  purprehendit  fuper  pradiiium  Heliam, 
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pout  feiftc  tetu?  U  feme  tittc  ticnt  en  tioweri 

&c.  Was  a  writ  whereby  the  King  feifed  upon  the  land 
which  the  wife  of  his  tenant  that  held  in  capite  deceafed 
had  for  her  dowry,  if  fhe  married  without  his  leave- 
and  was  grounded  upon  the  flatute  of  the  King's  preroga* 
live,  cap.  3.     See  F.  N.  B.  fol.  174. 

IDOltCfuiViaut,  (from  the  French  pourfulvre,  i.  perft^ 
qui,)  Signifies  the  King's  meffenger  attending  upon  hitn 
in  his  wars,  or  at  the  council  table,  exchequer,  in  his 
court,  or  his  chamber,  to  be  fent  upon  any  occafion  or 
meflage  ;  as  for  the  apprehending  a  perfon  accufed  or  fuf. 
pefted  of  any  offence  :  Thofe  employed  in  martial  caufes 
are  called  purfuivants  at  arms,  24  H.  8.  13.  See  ^tf 
ralD,  Stow  fpeaking  of  Richard  the  Third's  death,  pag, 
784.  hath  thefe  words.  His  body  was  naked  to  the  fkin, 
not  fo  much  as  one  clout  about  him,  and  was  iruffed  behind 
a  purfuivant  at  arms  like  a  hog,  or  a  calf,  i^c.  The  reft 
are  ufed  upon  other  meffages  in  time  of  peace,  and  efpe- 
cially  in  matters  touching  jurifdidlicn.  Nicholas  Upton, 
in  his  book  De  Militari  Officio,  viz,  lib.  i.  cap.  n. 
mentions  the  ancient  form  of  making  thefe  purfuivants, 
and  tells  us,  that  they  were  called  milites  linguares,  be- 
caufe  their  chief  honour  was  in  cufiodia  lingua,  and  he 
divides  them  into  curfores  equitantes  and  profecutores, 
Cowell,  edit.   1727. 

PouriJepanre,  Is  the  providing  corn,  fuel,  viaual 
and  other  neceffaries  for  the  King's  houfe.  By  12  Car, 
2.  cap,  24.  it  is  provided,  "  That  no  perfon  or  perfons, 
by  any  warrant,  commiffion  or  authority,  under  the 
Great  feal,  or  otherwife,  by  coJour  of  buying  or  making 
provifion  or  purveyance  for  his  Majefty  or  any  Queen  ol 
England  iot  the  time  being,  or  that  fhall  be,  or  for  his, 
their  or  any  of  their  houfhold,  (hall  take  any  timber, 
fuel,  cattle,  corn,  grain,  malt,  hay,  ftraw,  victual, 
cart,  carriage  or  other  thing  whatfover  of  any  the  fub- 
jeds  of  his  Majefty,  his  heirs  or  fucceflbrs,  without  th( 
full  and  free  confent  of  the  owner  or  owners  thereqf 
had  or  obtained  without  menace  or  enforcement,  i^c 
See  the  Antiquity  nf  Pre-emption  and  Purveyance,  (Jc.  ant 
3  /«/?.  fol.  82, 

^OtltijepOj,  (Provifor,  derived  from  the  French  pour 
voir,  i.  providere)  Signifies  an  officer  of  the  King  0 
Queen,  or  other  great  perfonage,  that  provideth  con 
and  other  viftual  for  their  houfe.  See  Mag.  Charia,  c 
22,  and  3  Edw,  i.  cap,  7.  l^  31.  fcf  anno  28  ejufdem 
Articuli  fuper  chartas  2.  and  other  ftatutes.  The  nami 
of  purveyor  was  fo  odious  in  times  paft,  that  hy  JiatuU 
36  Edw,  3.  2.  the  heinous  name  of  purveyor  was  chan- 
ged into  buyer  j  but  the  office  is  reftrained  hy  flat.  12  Car 
2,  c.  24. 

|30toDer,  To  what  duties  liable,  3  Geo.  1.  cap.  44 
fe£l.  14. 

Penalty  on  perfons  mixing  it  with  ftarch  or  alabaflefi 
fcff.  or  expofing  fuch  mixture  to  fale,  10  Ann.  cap,  26, 
/.  31:     12  Ann,  fl.  2.  c,  9./.  2.     dfGeo,  2.  c.  l^.fSi 

And  on  powder  makers,  ^c,  having  alabafter,  i^c.  io 
their  cuftody,  4  Geo,  2.  c,  14.  f  8, 

Makers  how  to  enter  their  places  of  abode  and  work- 
houfes,  4  Geo.  2.  c.  1^.  f.  6. 

The  power  of  officers  to  fearch  fuch  workhoufes,  4 
Geo.  2,  c,  14.  /  7. 

Penalties  on  thofe  that  obftru6l  them,  4  Geo,  2.  c  I4« 

/  9.  10- 

PolUCC,  Is  an  authority  which  one  man  gives  io  an- 
other to  adl  for  him  ;  and  it  is  fometimes  a  refervationi 
which  a  perfon  makes  in  a  conveyance  for  himfelf  to  do 
fome  afls,  as  to  make  leafes,  or  the  like.  2  Lil.  Abr, 
339- 

1.  Upon  what  ejlate,  and  by  what  words  /hall  a  poviir 
be  raifed. 

2.  Haw  a  power  /hall  be  expounded. 

J,  Upon  what  ejlaie,,  and  hy  what  words  fhall  a 
be  raifed. 

In  conveyances  to  an  ufe,  a  man  may  direft  or  model 
the  ufe,  as  he  pleafes,  and  the  flat.  27  H.  8.  (.  10.  exe- 

1  «•»"! 
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cutes  the  poffeflion  (o  the  ufe :  And  therefore  he  may  an- 
nex powers  to  eftdtes.,  which  cannot  be  annexed  to  them 
by  a  conveyance  at  il;s  Common  law.  Co.  L.  237.  a. 
Mo.  610.  And  therefore  to  the  limitation  of  an  ufe  for 
liie,  he  may  annex  a  power  to  make  leafes  for  21,  99 
or  more  years,  or  for  one,  two  or  more  lives,  or  to 
make  a  jointure  to  a  wife.  Mo.  381,  2  Lev.  58.  Or 
to  giant  annuities,  raife  portions,  Wf,  Mo.  381.  Or  to 
make  a  jointure,  and  alfo  a  leafe  to  commence  after  his 
death  for  portions,  i^c.  Hard.  413.  So  he  may  an- 
nex a  power  (if  revocation  or  all  ufcs  limited,  and  to 
make  a  limitation  of  new  ufes,  and  this  will  not  be 
repugnant.     Co.  L.  i'^'j.  a.     Mod.  610. 

S  J  a  power  may  be  annexed  to  an  eftate  by  another 
deed,  executed  at  the  fame  time,  though  it  be  not  in  the 
fame  conveyance  by  which  the  eltate  is  conveyed.  I 
Vent  27-9.  So  a  man  may  p,ive  a  power  or  authority  by 
will,  vvnich  ib  a  naked  authority,  not  annexed  to  an 
eflate  :  As,  if  he  devifes  to  A.  for  life,  and  afterwards 
that  it  (bdll  be  at  hib  difjofa!  to  any  of  his  children  then 
living  ;  he  haih  but  an  eflate  fur  life,  with  a  naked  power 
to  difjiofe,  in  the  manner  direfled  by  the  will,  i  Sal. 
24.  3  Sal.  2-/6.  So  he  may  give  a  power  to  a  ftranger, 
which  is  a  naked  colUteral  power,  and  am  exed  to  an 
eftate.  Per  i  ale.  Hard.  415.  Or  a  power  in  grofs, 
which  takes  efieit  after  his  eftate  is  determined.     Hard. 

415. 

If  a  power  be  to  A.  or  liis  afliins,  to  make  leafes,  l^c.  the 
power  runs  with  the  eflate  to  the  afCgnee  in  deed,  or  in 
law.  I  Vent.  340.  2  Jon.  110.  So  in  all  cafes  a  power 
coupled  with  an  intereft  may  be  affigned  :  As,  a  power 
to  a  lefTor,  and  his  affigns,  to  cut  down  trees.  2  Mod. 
317.  But  a  man  cannot  annex  a  power  of  revocation 
to  a  feofTment,  or  gra  t ;  for  that  will  be  void.  Co.  L. 
237.  a.  Mo.  610.  So  if  a  man  feifed  in  fee,  covenant 
to  lland  feifed  to  the  ufe  of  himfelf  for  life,  with  power 
to  make  leafes,  remainder  to  another  in  fee,  the  power 
is  not  well  raifed.  Ca.  Ch.  161.  If  the  confidcration 
of  the  covenant  does  not  extend  to  the  power  to  make 
leafes.  Mo.  145.  I  Co.  175.  Ray.  248.  So  upon 
fuch  covenant  he  cannot  referve  a  power  to  make  leafes, 
jointures,  or  for  pieleiment  of  younger  children,  i^c. 
M.  381,   383. 

Words  which  fhew  the  intent  of  the  party,  are  fufhcient 
to  create  a  power  ;  as,  if  a  power  be  to  demife  or  leafe, 
tho'  the  intent  is,  that  he  declate  the  ufes  of  the  fitft  fet- 
tlement  for  life  or  years :  For  the  leafe  does  not  take 
EfFe(ft  by  demife,  but  by  declaration  of  the  ufes.  Mo.  61  r. 
So,  if  a  man  exprelTes  the  power  only  by  implication,  it 
is  well  :  As,  provided,  that  he  (hall  not  have  power  to 
alien,  h'c.  otherwife  than  to  make  a  jointure,  and  leafes 
for  21  years  ;  it  is  a  good  power  to  make  a  jointure  and 
leafes.  i  Leo.  148.  So,  if  a  devife  be  to  A.  for  life, 
to  fet,  let  and  make  eftates  out  of  it  as  I  might,  and  af- 
terwards to  his  daughter  in  tail ;  A.  has  a  power  to  make 
leafes,  it  being  the  cuftom  of  the  country  where  the 
land  lies,  to  let  for  lives  or  years.     2  Rol.  261.  /.  35. 

But  a  power,  being  executory,  may  be  reftrained  or 
enlarged  by  a  fubfequent  deed  :  As,  if  a  power  be  gene- 
ral, to  revoke  ;  by  a  covenant  afterwards,  that  he  will 
not  revoke  without  the  confent  of  B.  the  power  is  re- 
ftrained. Jon.  ^11.  So,  if  the  confideration  upon 
which  the  power  was  founded,  does  not  extend  to  the 
perfon  to  whom  the  leafe  is  made,  the  leafe  (hall  be 
void  :  As,  if  a  man  covenant,  in  confideration  of  natu- 
ral affection,  to  ftand  feifed  to  the  ufe  of  himfelf  for 
life,  l2c.  with  power  to  make  leafes,  ^c.  a  leafe  to  a 
flrinj^er  is  void  :  For  he  is  not  within  the  confideration. 
1  Rol.  260.  /.  30.  Si,  if  a  power,  at  its  creation,  be 
to  make  leafes  to  a  perfon,  to  whom  the  confideration 
does  not  extend,  it  will  be  void,  though  the  leafe  be  exe- 
cuted to  a  perfon  within  the  confideration.  2  Rol.  260. 
i-  3S- 

2.  How  a  power  Jhall  be  expounded. 

A  power  fliall  be  expounded  ftriflly  ;  and  therefore  if 
a  man  has  a  power  to  make  leafes  generally,  this  extends 
Vol,  II.  N°.  115. 


P     O     Y 

to  make  leafes  in  pofleflion  only,  and  not  in  rever/ion. 
2  Rol  26f.  c.  5.  2  Cro  31S.  Tel.  222.  Ray.  248. 
MI  9  l-V.  3.  in  B.  R.  inter  pVinter  and  Lovetlay.  (l 
Ld.  Raym.  267.  2  Sal.  537.)  i  Lev.  168.  b  Co  33. 
a.  Mo.  199.  I  Leo.  35.  3  Leo.  131.  Nor  a  Icafe  to 
commence  in  future.  Ray.  248.  i  Leo.  35.  lei.  222. 
2  Cro.  318.  Mo.  494.  So,  if  the  power  be  to  make 
leafes  for  two  or  three  lives,  he  cannot  make  a  leafe  to 
one  not  in  ejfe  ;  as,  to  the  fon  of  B.  not  born,  isc.  Per 
IVind.  Ray.  163.  So,  if  the  power  be  to  make  leafes 
in  pofTeflion,  he  cannot  make  a  leafe  of  land  in  rever- 
fion,  tliough  it  be  to  commence  in  prafenti.  i  Sid.  loi. 
Ca.  Ch.  18. 

So,  if  part  of  a  leafe  be  in  reverfion,  the  whole  leafe 
fhall  be  void.  3  Sal  276.  So,  if  the  povier  be  to 
make  leafes  in  polTeflion,  or  in  reverfion,  he  cannot 
make  a  leafe  in  pofTeffion,  and  another  leafe  of  the  fame 
land  in  reverfion  ;  but  his  power  to  leafe  in  reverfion  ex- 
tends only  to  make  leafes  '.f  the  land,  which  was  not 
then  in  pofTefEon.  Per  Holt,  Ml.  9  IV.  3.  inter  Umter 
and  Lovedoy.  (i  Ld.  Ray.  269.  2  Sal.  537.)  So  a 
power  to  make  leales  in  reverfion  does  not  warrant  a  leafe 
to  commence  at  the  end  of  an  eftate  then  in  eJfe.  Per 
Holt,  M.  9  J'V.  3.  (I  Ld.  Ray.  269.  2  Sal.  537.)  So 
a  power  to  make  a  leale  of  three  lives  or  three  years  in 
poiTeflion,  or  for  two  lives  or  thirty  years  in  reverfion, 
warrants  only  a  concurrent  leafe  for  two  lives  ;  for  a 
leafe  for  lives  cannot  commence  at  a  future  day.  Per 
Holt,  M.  9  IV.  3.  inter  Winter  and  Lovcday.  ( t  Ld. 
Ray.  269.      2  Sal.  537.) 

But  if  a  power  be  annexed  to  the  eftate  of  him  in  re- 
verfion, to  make  leafes  generally,  he  may  make  a  leafe 
in  prafenti  of  the  reverfion.  i  Lev.  168.  Though  the 
pow-er  be  to  make  leafes  in  pofleflion.  Ca.  Ch.  18. 
Ace.  per  Keeling,  but  2  J.  cont.  i  Lev.  j68.  and  it 
was  admitted  cont.  1  Sid.  260,  26  r.  So,  if  a  fine  be 
to  the  cor.tifee  for  15  years,  afterwards  to  B.  ix  life, 
feV.  with  power  to  leafe  for  three  lives,  or  21  years  \n. 
oolTeffion  ;  he  may  make  a  leafe  during  tlie  15  yeais  of 
land  in  leafe  at  ihe  time  of  the  fine,  when  fucn  leafe  ex- 
pires. Per  Coke,  2  Rol.  260.  /.  50.  2  Cro.  347.  2 
Rol.  216.  I  Rol.  12.  So  if  hufband  and  wife  leafe 
purfuant  to  the  flat.  32  H.  8.  And  then,  by  aft  of 
parliament,  the  eftate  is  fettled  to  the  liufband  for  life 
with  power  to  leafe  for  three  lives  or  21  yeais  ;  he  may 
make  leafes  of  the  reverfion  during  the  firft  Icafe  by  the 
hufband  and  wife.  2  Rol.  lb\,  I.  15.  1  Lev.  36.  Per 
2  J.  Monfon  cont.  Dyer  357.  a.  So,  if  a  power  be  to 
make  leafes  in  reverfion  for  three  lives,  iSc.  he  may  leafe 
for  three  lives,  when  there  is  another  life  in  eJfe,  tho'  tl  e 
power  does  not  fay  to  make  leafes  of  the  rtveifion  ;  for 
there  is  no  prejudice.  2  Rol.  lb\.  I.  30,  So  he  may 
make  a  leafe  for  years  determinable  upon  three  livei,  to 
commence  after  the  end  of  the  former  leafe  in  eJfe.  8 
Co.  70.     5^^  16  Vin.  Abr.  tit.  Power. 

^OlUCt  of  tlje  rOUntp,  (Pojfe  ccmitatus)  la  the  opi- 
nion of  Lombard,  in  his  Eirenarcha,  lib.  3.  cap.  i.  fol, 
309.  containeth  the  aid  and  attendance  of  all  knights, 
gentlemen,  yeomen,  labourers,  fervants,  apprentices  and 
all  others,  above  the  age  of  fifteen  years  within  the 
county,  becaufe  all  of  that  age  are  bound  to  have  har- 
nefs  by  the  ftatute  of  IVinchejler :  But  women,  eccle- 
fiaftical  perfons,  and  fuch  as  are  decrepit,  or  labour  under 
any  infirmity,  (hall  not  be  compelled  to  atiend.  And 
the  fta;ute  of  2  Hen.  5.  cap.  8.  fays,  That_  perfons 
able  to  travel,  Jhall  be  ajfifiant  in  this  fervice,  which  is 
ufed  where  a  pofTeflion  is  kept  upon  a  forcible  entry,  or 
any  force,  or  refcue  ufed,  contrary  to  the  command  of 
the  King's  writ,  or  in  oppofition  to  the  execution  of 
juftice.      Cowcll,  edit.   1727. 

The  (herifF,  if  need  be,  may  raife  the  power  of  the 
county  to  aflift  him  in  the  execution  of  a  precept  of  re- 
ftitution,  and  therefore,  if  he  make  a  return  thereto 
that  he  could  not  make  reftitution  bv  reafon  of  refinance 
he  (liall  be  amerced,  i  Hawk.  P.  C.  152.  See  ^rtett 
and  I  Hawk.  P.  C.  160-^161. 

jijoj^fou.    See  |0oifon. 
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practice*  The  law  loves  plain  and  fair  practice,  and 
will  not  countenance  fraud  in  proceedings,  nor  fufter -ad- 
vantage 10  be  taken  thereby.      2  Lit.  Abr.  342. 

J^OpntnglS  lalU,  is  an  aft  of  parliament  made  in  he- 
land  by  Hen.  7.  and  fo  called,  becaufe  Sir  Edward  Poy- 
nings  was  lieutenant  there  when  it  was  made,  whereby 
all  the  Itatutes  in  England  were  made  of  force  in  Ireland, 
which  before, that  time  were  not,  neither  are  any  now 
in  force  there  which  were  made  in  England  fince  that 
time.     See  Coke's  12  Rep.  fol.  190.   Hill.  10  Jac. 

|3?aCCCJ)tO?tC!3  (Pra:cept»ria,  mentioned  in  ftat.  32 
Hen.  8.  cap.  24J  Were  a  kind  of  benefices,  and  (o  ter- 
med, becaufe  they  were  podlffed  by  the  more  eminent 
Templers,  whom  the  chief  mafter  by  his  authority  created 
and  called  Praceptorei  lempli.  Stephens  de  Jurif.  lib.  4. 
cap.  10.  num.  27.  Others  fay,  they  were  here  in 
England  is  cells  only,  fubordinate  to  their  principal  man- 
fion,  the  7emple  in  London.  Of  thcfe  prtsceptortes,  we 
find  16  recorded,  as  anciently  belongina;  to  the  Templers 
in  England,  viz.  Crejfwg- Temple,  Ba!Jl)al,  Shengay,  New- 
land,  lively,  IVitharn,  Temple- bruere,  fVillingion,  Rotkely, 
Ovenington,  Temple- combe,  Trehlgh,  Rib/lane,  Mount  St. 
John,  Temple- neivfum  and  Temple  hurjl.  Man.  A^gl.  2 
fart.  fol.  543.  b'Jt  there  were  more.      Co-well,  edit.  \1i']. 

Ip^aCCiyC  in  capttC,  (mentioned  in  Magna  Charta, 
cap.  24.)  Was  a  writ  ifluing  out  of  the  court  of  Chancery, 
for  a  tenant  holding  of  the  King  in  chief,  as  of  his  crown, 
and  not  of  the  King,  as  of  any  honour,  caftle  or  manor. 
Regiji  of  Writ,  fol.\.  b. 

Praecipe  quOD  rCHUat,  Is  a  writ  of  preat  diverfity 
both  in  its  form  and  ufe,  for  which  fee  BingtcfTH  and 
Cntrp.  This  form  is  extended  as  well  to  a  writ  of 
right,  as  to  other  writs  of  entry  or  pofiiffion.  Old  Nat. 
Brev.  fol.  12.  And  it  is  fonietimes  called  a  writ  of  right 
clofe,  when  it  iflues  out  of  the  court  of  Chanury  clofe-, 
fometimes  a  writ  of  right  patent,  as  when  it  iflues  out  of 
the  Chancery  patent  and  open,  to  any  lord's  court,  for  any 
of  his  tenants  deforced,  againft  the  deforcer,  and  muft  be 
determined  there.  Of  which  read  more  at  large  in  Fiiz. 
Nat.  Brev.  cap.  i.     See  16  Fin.  Abr.  504. — 509. 

I^^accijjitai'ia,  A  battering  ram :  'Tis  mentioned  in 
Matt.  Parif.  png.  396. 

P^aCtiyitiunt,  Was  a  puniniment  by  cafling  a  man 
from  fome  liigh  place  or  rock.    Malmf.  lib.  5.  pag.  155. 

P^aCijiCt',  PradiHus  (Lat.)  in  Englijh  aforefaid,  is  a 
word  ufed  in  pleadings,  applied  to  places,  towns,  lands, 
names,  parties,  is'c.  beforementioned.  LaiM  Lat.  Di£i. 
In  a  deed  or  grant,  the  words  pradi£i'  mancrii  are  a  de- 
fcription  of  the  manor  before  named  :  And  a  town  re- 
peated by  the  name  of  patifli  pradiii',  (hall  be  held  all 
one  ;  for  the  word  aforefaid  couples  them.  Hob.  6.  A 
difference  as  to  presdiii'  term  granted,  Jifc.  See  10  Rep.  65. 

'^}tiifZC[U$  titllac,  Is  the  fame  as  prapofitus  villa. 
The  mayor  of  a  town.     In  Leg.  Ediv.  ConfeJJ'or,  cap.  28. 

P^acfine  (mentioned  in  ftat.  22  i^  2^  Car.  2.  for 
laying  impofitions  on  proceedings  at  law)  Is  that  _fine 
which  is  paid  upon  fuing  out.  the  writ  of  covenant.     See 

poft^finc. 

PjacniunirE,  Is  taken  either  for  a  writ  fo  calkd,  or 
for  the  offence  whereupon  the  writ  is  granted  ;  the  one 
may  be  underftood  by  the  other.  Heretofore  tiie  church 
of  Rome,  under  pretence  of  her  Aipremacy,  and  the  dig- 
nity of  St.  Peter's  chair,  took  upon  her  to  beftow  nioft 
of  the  bilhopricks,  abbacies  and  other  ecclefiaftical  livings 
of  any  worth  here  in  England,  by  mandates,  before  they 
were  void  ;  pretending  therein  great  care  to  fee  the  church 
provided  of  a  fuccefl"or  before  it  needtd.  Whence  it  a- 
rofe,  that  thefe  mandates  or  bulls  were  called  gratia  ex- 
peiiativis  or  provifiones,  whereof  fee  a  learned  difcourfe 
in  Duarenus  de  beneficiis,  lib.  3.  cap.  I.  Thefe  provifions 
were  fo. common  with  us,  that  at  laft  King  Edward  the 
Third  not  digefting  fo  intolerable  an  incroachment,  made 
a  ftatute  in  the  twenty-fifth  year  of  his  reign,  flat.  5. 
cap.  22.  and  another  7?fl/.  6.  cap.  i.  and  a  third  anno  27. 
againft  thofe  that  drew  the  King's  people  out  of  the  realm, 
to  anfwer  things  belonging  to  the  King's  court ;  and 
another  anno  28.  Jiat.  2.  cap.  i,  2,  3  £3"  4.  whereby  he 
greatly  reftrained  this  liberty  of  the  pope ;  who  notwith- 
ftanding  ftill  adventured  to  continue  the  provifions ;  info- 
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much  that  King  Richard  the  Second  likewife  made  fc- 
veral  ftatutes  againft  them,  but  moft  exprefsly  that  of 
ibRic.  2.5.  which  appoints  their  punifhment  to  he  thus 
That  they  ftjould  bi  out  of  the  King's  proteSlion,  atlathed  by 
their  buJies,  and  lofe  thiir  lands,  tenements,  goods  and  chat- 
ties. After  him  King  ILnry  the  Fourth,  in  like  man- 
ner aggrieved  at  01  her  abuil-s,  not  fully  met  with  in  the 
tornier  ftatutes,  in  the  fecond  year  of  his  leign,  c.  3  ^  4, 
adds  ceitain  new  cafes,  and  lays  upon  the  ofl"endefs  in 
them  the  fame  puniftiment  ;  fee  alfo  9  Hen.  4.  c.  8.  and 
3  Hen.  5.  cap.  4.  and  Smith  de  Republ.  Ang.  lib.  3.  cap.  0. 
Some  later  ftatutes  infli£l  this  punifhment  upon  other  of- 
fenders, as  namely  that  of  1  Eliz.  cap.  i.  upon  him  that 
denies  the  King's  fupremacy  the  fecond  time;  and  \^EI, 
cap.  2.  upon  him  that  affirms  the  authority  of  the  pope, 
or  refufeth  to  take  the  oath  of  fupremacy  :  And  13  £/«. 
cap.  I.  upon  fuch  as  are  feditious  talkers  of  the  inherit- 
ance of  the  crown,  or  affirm  the  Queen  to  be  an  here- 
tick.  And  the  ftat.  1 3  Car.  2.  cap.  i.  upon  fuch  as  afSrm 
the  parliament  begun  at  IPeJlminjler  3  Nov.  1640.  is  not 
yet  diflblved,  or  that  there  is  any  obligation  by  any  oath, 
covenant:  or  engagement  whatfoever,  to  endeavour  a 
change  of  government  either  in  church  or  ftate ;  or  that 
both  or  eiiher  houfe  of  parliament  have,  or  hath  a  le- 
giflative  power  without  the  King.  And  the  word  is  ap- 
plied  moft  commonly  to  the  puniftiment  firft  ordained 
by  the  ftatutes  beforementioned,  for  fuch  as  tranfgreffed 
them  :  For  where  it  is  faid,  that  any  man  for  an  offence 
committed,  flia^l  incur  a  pratnunire,  it  is  meant  that  he 
(liall  it'.cur  the  fame  puniftiment  as  is  iiiflidcd  on  thofe  that 
tranfgrefs  the  ftatute  16  Ric.  2.  cap.  ^.  commonly  called 
the  ftatute  of  pramunire;  which  kind  of  reference  or  ap- 
plication is  not  unufual  in  our  ftatutes.  As  to  the  ety- 
mology of  the  word,  it  proceeds  from  the  verb  pmmonere, 
being  barbaroufly  turned  into  pramunire,  to  forewarn  or 
bid  the  offender  take  heed.  Of  which  a  reafon  may  be 
gathered  from  the  words  of  the  ftatute,  27  Edw.  3,  c,  I. 
and  tie  form  of  the  writ,  in  Old  Nat.  Brev.  fol.  143. 
Pramunire  facias  prafatum  prapofitum,  isf  'J.  R.  procura- 
torem,  (sfc.  quod  tunc  fint  coram  nobis,  (sfc.  which  words 
can  be  referred  to  none  but  parties  charged  with  th« 
offence.     Cowell,  edit.  1727.     See  -^Inji.  fol.  no. 

1.  What  offences  come  under  the  notion  of  a  praemunire.- 

2.  Of  the  punifhment  in  a  praemunire.  r\ 

I.  What  offences  come  under  the  notion  of  a  praemunir*. 

The  offences  coming  under  the  notion  of  a  pramunirti 
or  for  which  the  party  incurs  a  pramunire,  are  reduced  byi 
Serjeant  Hawkins  to  the  following  particulars,  i  Hawkj. 
P.  C.  48,  iyc.  So  called  from  the  word  in  the  writ," 
which  is  ufed  for  pramonere,     Co.  Lit.  129,      3  Injl.  120.! 

I.  The  offences  of  making  ufe  of  papal  bulls  is  made  a 
pramunire,  by  many  ancient  as  well  as  later  ftatutes,  toi 
which  purpofe  it  is  enaifled  by  25  Ed.  3.  called  the  ftatute 
of  provifors.  That  whoever  fliall  by  a  papal  provifion  dif- 
turb  any  patron  to  prefent  to  a  benefice,  is'c.  fliall  be  fined 
and  imprifoned  'till  he  make  full  renunciation.  And  it 
is  farther  enafled  by  25  Ed.  3.  flat.  5.  cap.  22.  That  if 
any  one  purchafe  a  provifion  of  an  abby  or  priory,  he 
fliall  be  out  of  the  King's  proteflion  ;  and  by  38  Ed.  3.  and 
12  Ric.  2.  cap.  15.  and  13  Ric.  2.  Jiat.  2.  cap.  2.  That 
whoever  fliall  accept  a  benefice  contrary  to  25  Ed.  3.  fliall 
be  baniftied  ;  and  by  13  Rich.  2.  Jiat.  2.  cap,  3.  That  who- 
ever (hall  bring  a  fentence  of  excommunication  againft 
any  perfon  for  executing  the  faid  ftatute  of  25  Ed.  3.  (hall 
fiiffer  pain  of  life  and  member ;  and  by  lb  Rich.  2.  e,$. 
That  whoever  (hall  purchafe  or  purfue,  or  caufe  to  be 
purchafed  or  purfued,  in  the  court  of  Rome  or  elfewhere, 
any  tranflations,  proceffes,  feniences  of  excommunicationj 
bulls,  inftruments,  or  other  things  contrary  to  the  tenoi 
of  that  ftatute,  which  touch  the  King,  againft  him,  hij 
crown,  his  regality  or  his  realm,  or  bring  them  within  thii 
realm,  or  receive,  t^c.  (hall  be  out  of  the  King's  protec- 
tion ;  and  their  lands  and  tenements,  goods  and  chattel 
forfeited  to  the  King,  and  they  (hall  be  attached  by  theii 
bodies;  and  by  2  Hen.  4.  c.  3.  That  whoever  fliall  pur- ^ 
chafe  from  Rome  a  provifion  of  exemption  from  ordinary 
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edience  ;  and  by  2  Hen.  4.  cap.  4.  That  whoever  (hall 
t  in  execution  bulls  purchafed  by  thofe  of  the  order  of 
fteaux,  to  be  difcharged  of  tithes,  (hall  incur  the  like 
nalty  ;  they  are  further  rertrained  by  b  Hen.  \.  cap.  i. 
Hen.  4.  cap.  8.  ^Hen.  4.  cap.  8.  and  3  Hen.s.  cap.  4. 
"  which  the  flatutes  abovementioned  are  inforced  and 
plained  ;  and  it  is  further  enafled  by  23  Hen.  8.  cap.  2. 
!?.  22.  That  whoever  ftiall  fue  for  or  execute  any  li- 
nce,  difpenfation  or  faculty  from  the  fee  of  Rome  ;  and 
'  28  Hen.  8.  cap.  16.  (by  which  all  bulls,  briefs,  &c. 
:retofore  obtained  from  Rome  are  made  void)  That  who- 
er  (hall  ufe,  allege,  or  plead  the  fame  in  any  court,  un- 
fs  they  were  confirmed  by  that  ftatute,  or  afterwards 
7  the  King,  fliall  incur  the  like  penalty.  Fide  Reg.  54. 
/»/?.  127. 

By  the  13  El'tz.  cap.  2.  Thofe  who  purchafe  any  bulls, 
c.  from  Rorne^  are  guilty  of  high  treafon  ;  but  thofe  an- 
ent  (tatutes  continue  ftill  in  force,  and  it  is  in  the  elec- 
DD  of  the  crown  to  proceed  either  upon  them,  or  13  El. 
fo  by  the  faid  flatute  of  it,  Eliz.  the  aiders,  comforters, 
id  maintainers  of  fuch  offenders,  after  the  offence,  to 
le  intent  to  uphold  the  faid  ufuiped  power,  incur  a  pra- 
unire.     Davis  84. 

Secondly,  The  derogating  from  the  King's  Common 
w  courts,  is  faid  to  have  been  an  high  offence  at  Corn- 
on  law,  and  is  made  a  pramunire  by  many  ancient  fta- 
ites;  for  by  27  Ed.  3.  cap.  i.  of  provifors.  If  any  fub- 
St  draw  any  out  of  the  realm  in  plea,  whereof  the  cog- 
zance  pertains  to  the  King's  court,  or  of  things  whete- 
■  judaments  be  given  in  the  King's  courts,  or  fue  in 
ly  other  court  to  defeat  or  impeach  the  judgments  given 
I  the  King's  courts,  he  (hall  be  warned  to  appear,  isc.  in 
oper  perfon,  at  a  day  containing  the  fpace  of  two 
onths,  at  which  if  he  appear  not,  he  and  his  proftors, 
!r.  fliall  be  put  out  of  the  King's  protection,  his  lands 
id  chattels  forfeited,  his  body  imprifoned,  and  ranfom- 
I  at  the  King's  will,  iiff. 

And  by  i6Rich.2.  cap.  5.  both  thofe  who  {hall  pur- 
e,  or  caufe  to  be  purfued  in  the  court  of  Rome,  or  elfe- 
here,  any  proceffes,  or  inftruments  or  other  things  what- 
ever which  touch  the  King,  againft  him,  his  crown  and 
gality  or  his  realm,  and  alf^o  thofe  who  (hall  bring,  re- 
:ive,  or  execute  them,  and  their  abettors,  ^c.  (hall  be 
It  out  of  the  King's  prote£lion. 

In  the  conftrudlion  of  thefe  flatutes  it  hath  been  holden, 
lat  certain  commifTioners  of  fewers,  for  fummoning  one 
;fore  them  who  had  got  a  judgment  at  law,  and  impri- 
ining  him  till  he  would  releafe  it,  were  guilty  of  a  pra- 
unin.     2BulJi.2q().     3 /«/?.  125.     Cro.Jac.i-i^b. 

Alfo  fuits  in  the  admiralty  or  ecclefidftical  courts 
'ithin  the  realm,  for  matters  which  upon  the  face  of  the 
bel  itfelf  appear  to  belong  only  to  the  cognizance  of  the 
imporal  courts,  are  faid  to  be  within  16  Rich.  2.  by  force 
f  "the  words,  or  "  elfewhere."  1  Hawk.  P.C.  ^i, 
\  And  it  hath  been  formerly  holden,  that  even  fuits  in  a 
curl  of  equity,  to  relieve  againft  a  judgment  at  law, 
ire  within  the  danger  of  thefe  itatutes,  efpecially  if  they 
lend  to  controvert  the  very  point  determined  at  law,  or 
jo  relieve  in  a  matter  relievable  at  law.  \Bac.A'or. 
:46. 

Thirdly,  Appeals  to  Rome  are  made  pramumres  by 
ll^Hen.  8.  cap.  12.  and  25  Hen.  8.  cap.  19.  by  v<flich  it 
s  enafted.  That  fuch  appeals  as  formerly  were  made  to 
Rome,  fhall  be  made  henceforth  to  Chancery. 

Fourthly,  The  exercifing  the  jurifdidtion  of  a  fuffra- 
jati  without  the  appointment  of  the  bifhop  of  the  diocefe, 
3  made  a  pramunire  by  26  Hen.  S.  cap.  14.  which  feis 
forth  at  large  how  fuffragans  are  to  be  nominaicd,  &c. 

Fifthly,  By  25  Hen.  8.  cap.  20.  if  a  dean  and  chapter 
refufe  to  ele£l  one  named  in  the  King's  letter  for  a  bi- 
Qioprick,  and  to  certify  fuch  election  to  the  King  within 
twenty  days  after  the  licence  (hall  come  to  his  hands,  or 
if  any  archbi(hop  or  bifhop  after  fuch  election  (or  no- 
mination by  the  King  in  default  thereof,  i5fc.)  refufe  to 
confirm  and  confecraie  within  twenty  days  the  perfon  fig- 
nified  to  them  by  the  King's  letters  patent,  they  incur  a 
pramunire. 

Sixthly,  Maintaining  the  pope's  power  is  made  a  pra- 
munire  by  5  Eliz.  cap,  1 . 
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Seventhly,  By  i^Ellz.  cap.  7.  "  If  any  one  (hall  bring 
info  the  realm,  isfc.  any  agnus  dei,  croffes,  pi£lures,  beads, 
or  fuch  like  fuper(titious  things,  pretended  to  be  hallow- 
ed by  the  bifhop  of  Rome,  &c.  and  (hall  deliver  or  offer 
the  fame  (o  any  fubje6t  to  be  ufed  in  any  wife ;  or  if  any 
one  (hall  receive  the  fame  to  fuch  intent,  and  not  dif- 
cover  the  offender,  i^c.  or  if  a  ju(tice  of  peace,  having 
any  offence  in  that  aft  declared  to  him,  do  not  within 
fixteen  days  declare  it  to  a  privy  counfellor,  he  incurs  a 
prtrmunire." 

Eighthly,  By  27  Eliz.  c.  2.  "  Sending  relief  to  any  je- 
fuit,  feminary  prielt,  or  college  of  priefts  or  jefuits  be- 
yond the  feas,  or  to  one  not  returning  out  of  fuch  college 
into  England,  (hall  incur  a  pramunire." 

Nmthly,  Perfons  refufiiig  to  take  the  oaths,  incur  a 
pramunire  by  feveral  ftatutes,  as  I  and  5  Eliz.  3  and  7 
Jac.  I.    iir.iJ  M.  &c. 

Tenthly,  By  the  6  Jnn.  cap.y.  it  is  enadtcd.  That  if 
any  perfon  fhall  malicioufly  and  diredtly,  by  preaching, 
teaching,  or  advifed  fpeaking,  declare,  maintain  and  af- 
firm, that  the  pretended  Prince  of  fFales  hath  any  right 
or  title  to  the  crown  of  this  realm  ;  or  that  any  other 
perfon  or  perfons  hath  or  have  any  right  or  title  to  the 
fam«,  otherwife  than  according  to  i  tV.i^  M.  cap.  2.  and 
2  IV.  3.  cap.  2.  and  the  a6ls  then  lately  made  in  England 
and  Scotland  mutually  for  the  union  of  the  two  king- 
doms ;  or  that  the  Kings  or  Queens  of  this  realm  with 
the  authority  of  parliament  are  not  able  to  make  laws 
to  limit  the  crown  and  the  defcent,  isfc  thereof,  (hall 
incur  a  pramunire. 

2,  Of  the  puni/hment  in  a  praemunire. 

,  Moft  of  the  ftatutes  of  pramunire  refer  the  punifh- 
ment  to  16  Rich.  2.  c.  5.  which  ena£ts,  "  That  thofe 
who  offend  againft  the  purport  thereof,  (hall  be  put  out 
of  the  King's  protection,  and  their  lands  and  tenements, 
goods  and  chattels  forfeited  to  our  Lord  the  King  ;  and 
that  they  be  attached  by  their  bodies  if  they  m  .y  be 
found,  and  brought  before  the  King  and  his  council, 
there  to  anfwer  to  the  cafes  aforefaid  ;  or  that  procefs  be 
made  againft  them  by  pramunire  facias,  in  manner  as  is 
ordained  in  other  Itatutes  of  provifors." 

The  judgment  in  pramunire  at  the  fuit  of  the  King, 
againft  the  defendant  being  in  prifon,  is,  that  he  (hall  be 
out  of  the  King's  protedtion  ;  and  that  his  lands  and  te- 
nements, goods  and  chattels  (hall  be  forfeited  to  .the 
King  ;  and  that  his  body  (hall  remain  in  prifon  at  the 
King's  pleafure  ;  but  if  the  defendant  be  condemned  up- 
on his  default  of  not  appearing,  whether  at  the  fuit  of 
the  King  or  party,  the  fame  judgment  (hall  be  given  as 
to  the  being  out  of  the  King's  protedtlon  and  the  forfei- 
ture ;  but  inftead  of  the  claufe,  that  the  body  (hall  re- 
main in  prifon,  there  ftiall  be  an  award  of  a  capiatur. 
Co.  Lit.  129.  b.     3lnft.  125,218.    2  Hawk. P. C.  444, 

As  the  above-mentioned  ftatute  16  Ric.  2.  cap.  5.  ex- 
prefsly  faith,  that  fuch  offenders  fliall  be  put  out  of  the 
King's  protection  ;  and  alfo  the  ftatute  of  25  Ed.  3.  Jlat. 
5.  cap.  22.  had  farther  added,  that  any  one  might  do 
with  a  purchafer  of  the  provifions  therein  prohibited,  as 
with  the  King's  enemy  ;  and  that  he  who  (hould  (jffend 
againft  fuch  an  one  in  body,  lands  or  goods,  fhould  be 
excufed  ;  it  was  formerly  holden,  that  a  perfon  attain- 
ted in  a  pramunire  might  lawfully  be  flain  by  any  one, 
as  being  the  King's  enemy,  and  out  of  the  proteftion  of 
the  laws;  but  the  later  opinions  feem  to  have  difapprov- 
ed  of  this  feverity  ;  and  it  is  now  exprefsly  enadted  by  5 
Eliz.  cap.  I.  fe£l.  21,  22.  "  That  it  fhall  not  be  law- 
ful to  kill  any  perfon  attainted  in  z  pramunire,  faving 
fuch  pains  of  death  or  other  hurt  or  punifhment,  as 
heretofore  might  with  danger  of  law  be  done  upon  any 
perfon  that  (hall  fend  or  bring  into  the  realm,  or  within 
the  fame  fhall  execute  any  procefs,  i^c.  from  the  fee  of 
Rome.  Co.  Lit.  130.  12.  68.  3  Inft.  128.  Bro.  Car. 
197.     Jenk.  199. 

It  is  clearly  agreed,  that  a  perfon  attainted  in  a  pra- 
munire can  bring  no  aCtion  whatfoever  ;  neither  is  it  fafe 
for  any  one,  knowing  him  to  be  guilty,  to  give  him  any 
aid,  comfort  or  relief.     Co.  Lit,  130. 

It 
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It  hath  teen  refolved,  that  a  ftatute,  by  appointing 
that  an  offender  (hall  incur  tl.e  penalty  and  danger  men- 
tioned in  the  i6  Rlc.  2.  c.  5.  does  not  confine  the  pro- 
fecuuon  for  the  offence  to  die  particular  procefs  thereby 
given.      I  Fent.   173. 

It  is  holden,  that  the  ftatute  of  pratm4nlre,  which  gives 
a  general  forfeiiure  of  all  the  lands  and  tenements  of  the 
offender,  extends  not  to  lands  in  tail.     Co.  Lit.  130. 

It  hath  been  ?djudped,  that  a  paidon  of  all  mifprifions, 
trefpafles  offences  and  contempts,  will  pardon  a  praemu- 
nire.    Cro.  Jic.  336.      2  Bulft.  299. 

The  defendant  in  z.  pramunire  mull  regularly  appear  in 
perfon,  whether  he  be  a  peer  or  commoner,  unlefs  he  is 
difpenfed  with  by  fome  writ  or  grant  for  that  purpofe  ; 
but  in  the  cafe  of  Sir  Anthony  Mildmay,  he  was  allowed 
to  plead  a  pa  1  don  to  a  pricmiinire  by  attorney  ;  but  it  has 
been  thought  that  there  was  lome  claufe  to  this  effedl  in 
the  pardon.  3  InJ}.  125.  I  Rol.  Rep.  190.  2  Buljl. 
290.     2  Hawk.  P.  C.  273. 

Upon  an  ind/ftment  of  a  pramunirg,  a  peer  of  the 
lealm  (hall  not  be  tried  by  his  peers.  12  Co.  92.  Lord 
Vaux's  cafe. 

Upon  an  information  on  the  flatute  6  Geo.  I.  c.  18. 
for  fetting  up  a  babble  called  the  North  Sea,  it  was  de- 
termined, that  the  court  was  not  obliged  by  that  adt  to 
give  the  whole  judgment,  as  in  cafe  of  a  pramunire, 
again(t  the  defendant,  but  only  fuch  parts  of  it  as  in 
their  ditcretions  they  (hould  think  fit  ;  and  accordingly  a 
fine  of  5  /.  was  fet  on  the  party  convided,  ai-d  judg- 
ment that  he  (hould  remain  in  prifon  during  the  Knig's 
pleafure.      2  Lord  Raym.  1361.   The  King  v.   Cawood. 

IpJilCpofltUS  lullac,  Is  ufed  fometimes  for  tlie  con- 
flable  of  a  town,  or  petit-conflable.  Cro?np.  Jurifd.  f. 
205.  Howbeit  the  fame  author,  fol.  194.  feems  to  ap- 
ply it  otherwife  ;  for  ihtie  qtiatuor  homines  prapofiti  are 
thofe  four  men,  that  for  every  town  mufi:  appear  before 
the  juftices  of  the  foreil  in  tl  eir  circuit.  It  is  fome- 
times ufed  for  an  hcaj  or  chief  clBcer  of  the  King,  in  a 
town,  manor  or  village,  or  a  reeve.  See  KC£l)0»  Ani- 
inalia  ^  res  invent  a  coram  ipfo  [prapofito)  bf  facerdote  du- 
cenda  erant.  LL.  Edw.  Confeifor.  cap.  28.  TYi\%  pra- 
fcfitus  villa  in  our  old  records,  does  not  anfwer  to  our 
prefent  conftable,  or  headborough  of  a  town  ;  but  was 
no  more  than  the  reeve,  or  baililF  of  the  lord  of  the  ma- 
nor, fometimes  called  ferviens  villa.  By  the  laws  of 
Henry  the  Firft,  the  lord  anfwered  for  the  town  where 
he  was  refident;  where  he  was  not,  his  dapifer,  or  fe- 
nefchal,  if  he  were  a  baron  :  But  if  neither  of  them 
could  be  piefent,  then  prapofitus  £3"  quatuor  de  unaquaque 
villa,  i.  e.  the  reeve  and  four  of  the  moil  fubftantial 
inhabitants  were  fummoned  in.  See  Dr.  Brady's  Glof- 
fary  to  IntroduSlion  to  Englijh  Hi/hry,  pag.  97. 

P^acfCiltarC  an  CrtUQam,  Origmaily  denotes  the  pa- 
tron's fending  or  placing  an  incumbent  in  the  church, 
and  is  made  only  for  reprafcntare,  which  in  the  council 
of  Lateran,  ai;d  elfewhere,  occurs  alfo  for  prafentare. 
Se'd.n  of  Tithes,  pag.  390. 

^jatU?tt  falrabilC,  A  meadow  or  ground  fit  for  mow- 
ing :  'Juraiorcs  dicunt  quod  pradi£ia  placea  a  tempore  quo, 
&c.  fiiit  pratum  falcabile  vfque  ad  pradi^um  annum  quo 
IV.  pradiilus  illud  aravit.  Trin.  18  Ed.  i.  in  Banco. 
Rot.  50. 

p?ai'cr.    See  fDciln'rc  aim  g>atramciust. 

^lap  in  aia.    See  ^(d. 

feieadjtng,  Prohibited  without  licence  of  the  dioce- 
fan,  '2  Hen.  4.  c.  15.     See  llCCtUl'CC. 

^^CamblC,  (Proasmium,  takes  name  from  the  prepofi- 
tion  prig,  before,  and  ambulo,  to  walk  ;  as  if  we  would 
fay,  to  walk  before)  The  beginning  of  an  aft  is  called 
The  preamble,  which  is  a  key  to  open  the  intent  of  the 
makers  of  the  acf,  and  the  mifchiefs  which  they  would 
remedy  by  the  fame.  As  for  example.  The  ftatute  made 
at  WeJlminjUr  I.  cap.  7.  which  gives  an  attaint:  The 
preamble  is  thus,  Fotafmuch  as  certain  people  doubt 
yzt'j  little  to  give  falfe  verdicts,  or  oaths,  which  they 
ought  not  to  do,  whereby  many  people  are  difinherited, 
and  lofe  their  right.  It  is  provided,  i^c.  Cowell,  edit. 
1727. 
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PjCbCnD,  (Pralcnda)  Is  the  portion  which  evei 
member,  or  canon  ot  a  cathedral  church  reieiveth  in  tJv 
right  ot  his  place  for  his  maintenance.  So  canonica  portii 
is  properly  ufed  for  that  (hare  which  every  canon  ot  prt 
bendary  receiveth  yearly  out  of  the  common  flock  of  tbi 
church  ;  and  prabenda  is  a  feveral  benefice,  rifing  froi 
fome  temporal  land,  or  church  appropriated,  towardS'l 
maintenai.ee  of  a  clerk,  or  member  of  a  collegi 
church,  anil  i>  commonly  firnamed  of  the  place  wheni 
the  profit  groweth.  And  thefe  prebends  ate  cither  Jimpi 
or  with  dignity.  Simple  ^jrebends  aie  thofe  that  have  no 
more  but  the  levenue  towards  iheir  maintenance:  Pre. 
bends  ivith  dignity  are  fuch  as  have  jurifdiftion  annexed -to 
them  according  to  the  divers  orders  in  every  feveral 
church.  Of  this,  fee  more  in  the  Decretals,  tit.  De  Prg. 
hendis  (J  Dignitat'.  Prabenda,  llndlly  taken,  is  that 
maintenance  which  Ai\\y  p>  ttbetur  to  another  ;  but  now 
it  fignifies  the  rents  and  profits  belonging  to  the  church, 
divided  into  thole  portions  called /ir^fA/'nis'tf,  and  it  d  ffers 
from  canonica,  which  is  a  right  obtained  in  the  church, 
by  being  received  into  the  cathedral  or  collefje  ;  Et  per 
ajpgnatwnem  Jlallum  in  chore  US  locum  in  capilulo.  But 
prabenda  is  a  right  of  receiving  the  pri  fits  for  \he  duty 
perlormed  in  the  church,  fuflicient  for  the  fupport  of  the 
perfon  in  that  divine  office  where  he  tefides  ;  and  it  pro- 
ceeds fiom  canonica  as  a  daughter  from  her  mother.  Cor- 
pus prabenda  IS  that  which  is  received  by  a  prt  bendary, 
over  and  above  the  prtfits  which  are  always  for  liis  daily 
maintenance.      Prabenda  and  piobcnda  were  alfo  in  old 

deeds  ulcd  for  provifi  'ns,  provand  or  provender.' -Pro 

cquo  fuo  unum  bujiul  avenarutn  pro  pi^benda  capier.da. 
Coui  her  Book  in  Dutchy-ofHce,  torn.  i.  fol.  45.  Cowell, 
edit.    1727. 

PjcilCnnarp,  (Prabendarius)  Is  he  that  hath  fuch  a 
prebend ;  (o  called,  not  a  prabendo  auxdium  if  confttkm 
epifcipo,  but  from  receiving  the  prebend.  Tiie  Leltkn 
prebendary  of  Hereford,  otherwife  called  prabendarius  epif 
copi,  is  one  of  the  twenty-eight  minor  prebendaries  there, 
who  has  ex  officio  the  firft  canon's  place  that  tails,  Wa; 
anciently  conjejfarim  of  the  cathedral  church,  and  to  tht 
bifhop,  and  had  the  altarages ;  whereby,  in  refpcdt  o 
the  gold,  and  other  rich  offerings  formerly  made  there, 
he  had  the  name  of  Golden,  prebendary. 

I^JiCCatiaC,  Are  days-works,  which  the  tenants  01 
fome  manors  are  bound,  by  leafon  of  their  tenure,  to  da 
for  their  lord  in  harveft  ;  and  in  divers  places  are  vulgar- 
ly called  bind-days,  fur  biden-days,  which  in  the  Saxon 
Dies  precarias  fonat  :  For  biden  is  to  pray  or  intreat. 
This  cuftom  is  plainly  fet  forth  in  the  great  book  of  tilf 
Cuftoms  of  the  Mona/hry  of  Battel,  tit,  Jppelderham,  fi/, 
60.      Cowell,  edit.    1727.  tl 

|3^PrftieiUe,  Statute  for  regulating  precedences^ 
lords  and  other  gieat  officers  in  parliament,  31  HeihWii 
c.  10.  ' 

PjCCeCnitSi,  Are  examples  or  authorities  to  follow,! 
in  judgments  and  deteiminations  in  the  courts  of  jufti«R 
Jac.  If  we  fhall  adjudge  contrary  to  received  preCB* 
dents,  it  will  be  of  evil  example  to  the  young  jpprentii^j 
and  ftudenis  of  the  law,  infomuch  that  they  will 
know  what  to  give  credence  to  ;  whether  old  book» 
new  judgment.s.  1  Show,  124.  Jrg.  cues  33  H.  b. , 
Per  Prifit. 

Two  or  three  precedents  will  not  make  a  law,  and 
pecially  where  there  are  40  to  the  contrary.     Br. 
de  Brief,  pi.  93.  cites  5  Ed.  4.  109. 

In  venire  facias  the  (heiiff  returned  the  names  of 
only  upon  the  back  of  the  writ,  and   not  in   a  fcbeoi 
as   is  ufual,  and  he  returned  venire  feci,  and  not  exea 
ijiius  brevis.     And  all  the  juftices  ot  both  benches  agt 
that  they  would  not  change  the  ancient  courfe,    for  tfli 
mifchief  which  might  happen  ;  for  if  12  only  fliould 
returned,  none  can  have  a  jury  without  a  talcs,  if  any  bi 
challenged  ;  by  which  they  caufed  the  fhenff  to  ameni 
the  return  in  pain  of  amercement  ;  and  yet  the  writ  is 
venire  facias   1 2  liberos  i^  legales  homines,  U'c.     Br.  Re 
torn  de  Briefs,  pi.  84.  cites  2  H.  7.  8. 

A  counfellor  ought  not  to  be  heard  to  fpeak  again 
common  precedents,     i  Show.  124.  cites  i^  H.  7.  23. 
3  A  will 
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A  will,  whereby  the  heir  was  difinheriteJ,  and  the 
btes  given  to  two  infants,  ftrangers,  though  obtained 
'  ereat  fraud  and  circumvention  of  the  father  of  one  of 
e  ii'.fants,  was  denied  to  be  fet  afide  for  want  of  a  pre- 
dent,  though  the  Lord  Chancellor  declared  his  refolu- 
jn  to  do  all  that  he  could  ;  and  though  he  iiad  direc- 
ons  from  the  houfe  of  lords  to  deciee  according  to  juf- 
:e  and  equity,  thougli  no  precedent  could  be  found.     2 

b.  R.  236.    15  Car.  2.   Roberts  v.   Tf^ynne.  .     i 

In  the  cafe  of  Fry  v.  Porter,  Mod.  307.  Pajth.  22 
ar.  2.    in   Cane.     Vaugh.   Ch.  J.    faid,     He    wondered 

hear  of  citing  of  precedents  in  matters  of  equity  ;  for 

there  be  equity  in  a  cafe,  that  equity  is  an  univerfal 
uth,  and  tliere  can  be  no  precedent  in  it  j  fo  that  in 
ly  precedent  that  can  be  produced,  if  it  be  the  fame 
itb  this  cafe,  the  reafan  and  equity  is  the  fame  in  ir- 
If ;  and  if  the  precedent  be  not  the  fame  cafe  with  this, 

is  nor  to  be  cited,  being  not  to  that  purpofe.  But 
r'tdgman  Lord  Keeper  faid,  Certainly  precedents  are 
;ry  neceflary  and  ufeful  to  us  ;  for  in  them  we  may 
id  the  reafons  of  the  equity  to  guide  us;  and  be- 
le  the  authority  of  thofe  viho  made  them  is  much  to 
;  regarded.  ^Ve  fliall  fuppofe  they  did  it  upon  great 
infideration,  and  weighing  of  the  matter,  and  it  would 
!  very  ftrance  and  very  ill,  if  we  Qiould  difturb  and  fet 
ide  what  has  been,  the  courfe  for  a  long  feries  of  time 
id  at^es.  Hale  Ch.  B.  faid,  He  knew  there  is  no  in- 
infical  difference  in  cafes  by  precedents;  but  there  is  a 
eat  difference  in  a  cafe  wherein  a  man  is  to  make,  and 
here  a  man  fees  (and  is  to  follow)  a  precedent  ;  in  the 
le  cafe  a  man  is  more  ftriiElly  bound  up,  but  in  the 
her  he  may  take  a  greater  liberty  and  latitude  ;  for  if  a 
an  be  in  doubt  in  aquilibrio  concerning  a  cafe,  whether 

be  equitable  or  no,  in  prudence  he  will  determine  ac- 
rding  as  the  precedents  have  been,  efpecially  if  they 

ve  been  made  by  men  of  good  authority  for  learning, 

c.  and  have  been  continued  or  purfued. 

Precedents  in  a(5lions  for  words  are  not  of  equal  authority 
in  other  aflions  ;  becaufe  norma  hquendi  is  the  rule  for 
e  interpretation  of  them,  and  this  rule  is  different  in 
le  age  from  what  it  is  in  another.  Per  cur.  10  Mod. 
Yj.  Hill.  i2  Ann.  B.  R.  Harrlfon  v.  Thornborough. 
In  the  cafe  of  a  lapfed  devife  by  the  devifee's  dying  in 
e  teftator's  life- time.  Lord  Ch.  J.  Parker,  in  delivering 
e  refolution  of  the  court,  faid.  That  he  muft  have 
.ought  himfelf  obliged  to  have  fubmitted  to  the  num- 
r  and  weight  of  authorities  in  that  cafe,  though  he  had 
)t  been  fatisfied  with  the  reafons  upon  which  they  were 
labliflied  ;   that  to  (hake  the  law  when  firmly  eftablifh- 

I  is  not  to  be  done  without  the  greateft  danger  to  the 
lates  and  properties  of  the  fubject.  jo  Mod.  375. 
nil.  3  Geo.  I.  B.  R.  in  the  cafe  of  Goodwright  v. 
''^right. 

The  altering  fettled  rules  concerning  property,  is  the 
loft  dangerous  way  of  removing  land-marks ;  per  Par- 
r  Ch.  J.  IFim's  Rep.  399.  Hill.  1717.  in  the  cafe  of 
'oodwright  v.  IVright. 

Where  ftiings  are  fettled  and  rendred  certain,  it  will 
ot  be  fo  material,  how,  as  long  as  they  are  fo,  and  that 

II  people  know  how  to  ad  ;  per  Ld.  Ch.  Parker.  IVms's 
lep.  452.  Tr/«.  1718.  in  the  cafe  of  Butler  v.  Duncomb. 

Lord  C.  Talbot  faid,  He  thought  much  better  to  ftick 
0  the  known  general  rules,  than  to  follow  any  one  par- 
icular  precedent  which  may  be  founded  on  reafons  un- 
nown  to  us.  Such  a  proceeding  would  confound  all 
Toperty.  And  then  citing  the  cafe  of  Lady  Lane/borough 
.  Pox,  as  of  the  ftrongeft  authority  to  the  cafe  in  point, 
is  L'^dfliip  faid,  thai  though  it  had  not  been  in  the 
oufe  of  Lords,  he  (hould  have  thought  himfelf  bound 

0  go  according  to  the  general  and  known  rules  of  law. 
lafes  in  Chan,  in  Ld.  'Talbot's  time  26,  27. 

1  It  is  dangerous  to  alter  old  eftabliflied  forms.  Per 
\A.  Talbot.  Cafes  in  Chan,  in  Ld.  Talbot's  time  196. 
^Pafch.  1736.  in  the  cafe  of  A''^  Exeat  Rego  to  Scotknd 
ince  the  union.  Hunter  v.  Maccray.  See  16  Vin.  AW. 
it.  Precedents, 

PjCte  JjattiulTt,  is  when  a  fuit  is  continued  by  the 
irayer,  affent  or  agreement  of  both  parlies.  Stat.  13 
EJ.  I.   cap.  27. 

Vol.  II.  N°  115. 
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P^CffjJt,  (Prtscepium)    ?s  divgrfly  .t£ik«n(-in' ;lavW,;  tt:> 
fometimes    for  a  commandment   in   wr/^ing,    fenf  ,Qut  . 
by  a  juftice  of  peace,  or  other  likq  oiSct^,;  fof  the, bring-  ■ 
ing  of  a  perfon  or  records  before  him  ; -of  yhich  there 
are  divers  examples  in  the  table  of  x.^e. ^Rfg\Jler  '?j udicial. 
And  in  this  fenfe  it  feems  to  be  borrowed  from  the  cuf-  • 
toms  of  Lombardy,  where  prteceptum  figoAe^^h  /cripturam  . 
vel  injlrumentum.     Hptom.j  in   verb.   Fitnlql,^^^,  .Hl(.::'i,'  • 
Conwuntar.   in  libros  feudor.  /«  pr<c^^M>{f. ,,  Stmeiinies  it  ' 
is  taken   for   the  provocation,   wnerehji  gn.e  man.ir^cites 
another  to  commit  a  felony,  as  theft,  murder,  ^f.  Ste^df.f 
PI.  Cor.  fol    105.      BraSlon,  lib.  3.  traSl .  7.,\cap.  (^.  c-^\\%  . 
it   prteccptum   or   mandatum.      Whence  we,;piay  .obferye  , 
three  divifions  of  offending  in  murder,  praceptum,  foriiay  ■■ 
conftlittm  ;    praceptum  being   the   inftigatipn   ufed ,  t^efore- 
hand  ;  fortia  the  afliftancc  in  the  fa<S,  as  to  /help  tp  bind 
the  party  murdered  or  robbed  ;    conf;Hum,  advice  either 
before,  or   in   the  fad.     The  Civilians  ufe  mandatum  i;^ 
this  cafe.      Cowell,  edit.    1727. 

P^CriOtt^  ffoneg,  May  be  imported  or  exported  duty 
free,  6  Geo.  2.  c.  y. 

Jl)je£Ontrart,  (mentioned  in  flat.  2  y  3  Ed.  6.  cap. 
23. j  Is  a  contrad  made  before  another  contrflSi,  but  hath; 
relaJon  efpecially   to  marriages.  -  ..  ' 

IP^CBial  titljeg,  (Dedma  pradtaks).  Are  thofe  which 
are  paid  of  things  arifing  and  growing  from  the  ground 
only,  as  corn,  hay,  fruit  of  trees,  and  fuch  like,  2  Ed., 
6.  13.      See  Co.  Inji.  fol.  649.     See  CitljCS, 

P;t0?eTnp£iDtt,  (Pra-emptio,)  Was  a  piivilege  allow-, 
ed  the  King's  purveyor,  to  have  the  firft  buying  of  corn,; 
and  other  provifions,  before  others,  for  tl^e  King's  hofjfe, ; 
which  is  taken  off  by  a  fiatute,  made  iz  C'jar.2.  f.  24. 
ISlCltltC,  {Pralatus,)  We  ufually  interpret  to  be  an_ 
archbiftiop  or  bifhop :  But  Spebr.an,  \n  his  Gkffary,  fays, 
Pralati  eccleftts  ijocantur  nedum  fuperiores  ut  efijcopi,  fed 
etiam  inferiores,  ut  anhidiaconi,  prejlyleri,  plebani  isf  reSlo^ 
res  ecclej:arum  ;  ftc  enim  in  bulla  privilcg.  apud  Alatt.  Par. 
in  Hen.  3.  fub  anno  1246.  Innocmtius,  i^c.  Vniverfis-. 
tarn  cathedra  Hum  quam  aliorum  praelatis,  nee  non  patronif. 
ecclcftarum  clericis  &  laicis  per  Regnum  Anglics  con/UtutiSf, 
falutem,  l^c.    Pag.  476. 

Pjemincsi,  Is  that  part  in  the  beginning  of  a  deed, 
the  ofhce  of  which  is  to  exprefs  the  grantor  and  grantee, 
and  the  land,  or  thing  granted.     5  Rep.  55. 

The  office  of  the  premiffes  is  to  name  the  grantor  and 
grantee,  and  the  thing  to  be  granted  or  cqnveyed :  X)i 
this  two  things  are  obfervable  as  regularly  true  ;  ,i.  That 
no  perfon,  not  named  in  the  premiffes  of  the  deed,  cai^ 
take  any  thing  by  the  deed,  though  he  be  afterwards  na- 
med in  the  habendum,  becaufe  it  is  the  premiffes  of  the 
deed  that  makes  the  gift ;  and  therefore  when  the  lands 
are  given  to  one  in  the  premiffes,  the  habendum  can't  give 
any  (hare  of  them  to  another,  becaufe  that  would  be  to 
reirad  the  gift  already  made,  and  confequently  to  make 
a  deed  contrary  and  repugnant  in  itfelf;  thus  for  in; 
fiance,  If  a  charter  of  feoffment  be  made  between  A.  of 
the  one  part,  and  B.  and  C.  of  the  other  part,  and  A. 
gives  lands  to  B.  habendum  to  B.  and  C.  and  their  heirs ; 
C,  takes  nothing  by  the  habendum,  becaufe  all  the  lands 
were  given  to  B.  and  confequently  C.  can't  hold  thofe 
lands  which  are  given  before  to  another  ;  but  in  this  cafe, 
if  the  habendum  had  been  to  5.  and  C.  and  their  heirs,  to 
the  ufe  of  B.  andC  this  had  been  a  good  liniii^ation  of 
a  ufe,  and  confequently  the  flatute  of  ufes  would  c^rry 
the  poffeffion  to  the  ufe,  and  B.  and  C.  thereby,  become 
jointtenants.  Co.  Lit.  6.  a.  9  Co.  ^y.  h.  Hob.  275, 
313,  2  Rol.  Abr.  65.  Cro.  Jac.  564.  Cr».  Eliz. 
58.      13C«.  54.     Poph.  126.  ... 

So  if  a  deed  of  feoffment  be  ma,dfe,, without  naming 
any  feoffee  in  the  premiffes,  habendum  to  .  B.<ai^d  ,ii\s 
heirs,  it  feems  doubtful  whether  5.  (hall  take  any. thing 
by  this  gift ;  for  though  there  be  not  that  repugnancy  in 
this  cafe  as  in  the  former,  the  lands. being  given  to  no- 
body in  the  premiffes  of  the  deed,  and  confequently  the 
habendum  can't  be  faid  to  be  contrary  to  the  premiffes, 
but  rather  explanatory  in  defcribing  who  (halL  luald  the 
lands  which  were  given  in  the  premiffes  j  an^  for  this 
reafon,  it  feems,  that  my  Lord  Coie  h^ds,  that  the 
gift  to  B.  is  good;  but  by  the  opinion  of  btheis,  the 
6  U  gift 
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gift  18  void,  beeauf^  the  haknJum  can  only  limit  the  du- 
ration cf  the  eAate,  but  no  man  can  by  virtue  thereof 
hold  lands  which  were  riot  given  to  him^.  In  Co.  Lit,  7. 
a.     Cro.  Eiiz.  903.     2  Rol.  Abr.  66,  67. 

If  lands  be  given  to  a  hufband,  habendum  to  him  and 
his  wife,  and  to  the  heirs  of  their  two  bodies,  the  wife 
takes  nothing,  becaufe  flie  was  not  mentioned  in  the 
premifles  ;  and  therefore  (hall  take  nothing  of  that  which 
was  before  given  intirely  to  her  hufbind.  2  Rol.  Abr.  67. 

But  there  are  thefe  four  exceptions  from  this  rule  : 
I,  That  if  lands  be  given  in  frank- marriage,  the  wo- 
man that  is  the  caufe  of  the  gift  may  take  by  the  haben- 
dum, though  (he  be  not  named  in  th«  premifTes  ;  as  if 
lands  be  given  to  y.  S.  habendum  mariiagium  una  cum  the 
woman  who  is  daughter  of  the  donor ;  this  is  a  good 
(date  in  frank-marriage  to  them  both  ;  becaufe  the  gift 
being  totally  on  her  account,  'tis  necefTary  to  the  creation 
of  the  eftate  in  the  hufband  that  the  wife  (hould  take.  Co. 
Lit.  21.  Plow.  158.  Cro.  Jac.  454.  Poph.  126.  2 
Rol.  Mr.  67. 

2.  In  grants  of  copy  of  court  roll ;  as  if  a  copyholder 
furrenders  to  his  lord,  without  limiting  any  ufe,  and  then 
the  lord  grants  it  in  this  manner  ;  J.  S.  cepit  de  domino, 
habendum  to  the  faid  y.  S.  and  his  wife,  and  the  heirs  of 
their  bodies  begotten,  this  is  a  good  eftate-tai!  in  the 
wife  ;  for  thefe  cuftomary  grants,  that  are  made  in  pur- 
fuance  of  a  former  furrender,  are  conftrued  according  to 
the  intention  of  the  parties,  as  wills  are ;  befides  that, 
the  cuftora  of  the  manor  is  the  rule  for  the  expofition  of 
fuch  fort  of  grants,  and  in  many  manors  fuch  fort  of 
form  is  ufual.  Pe/)6.  125,  126.  Brook's  ate.  Cro.yac. 
434.  z  Rol.  Abr.  67.  Cro.  Eliz.  323.  Downes  and 
Hopkins. 

3.  That  a  man  not  named  in  the  premifles  may  take 
an  eftate  in  remainder  by  limitation  in  the  habendum.  2 
Rol.  Abr.  68.     Hob.  313.     Cro.  Jac.  564. 

4.  In  wills ;  for  if  a  man  devifes  lands  to  y.  S.  ha- 
bendum  to  him  and  his  wife,  this  is  a  good  devife  to  the 
wife  ;  becaufe  in  conftruition  of  wills,  the  intention  of 
the  devifor  is  chiefly  regarded ;  and  wherever  that  difco- 
vers  itfelf  it  (hall  take  place,  though  it  be  not  exprelTed 
in  thofe  legal  forms  that  are  required  in  conveyances  exe- 
cuted in  a  man's  life-time.  Plow.  158,  414.  2  Rol. 
Mr.  68. 

|9^emtUttt  (Pramium,)  A  reward :  Amongft  mer- 
chants it  is  ufed  for  that  fum  of  money  which  the  enfu- 
rcd  gives  the  enfurer  for  enfuring  the  fafe  return  of  any 
{hip  or  merchandize.     Stat,  ig  Car.  2.  cap.  4. 

I^^CntlCC,  Is  the  power  or  right  of  taking  a  thing  be- 
fore it  is  offered  ;  from  the  French  prendre,  i.  e.  acci- 
pere :  It  lies  in  render,  but  not  in  prender.  Co.  Rep.  i 
par.  Sir  yehn  Peter's  cafe. 

P^fttDer  DC  bai'Ott,  Signifies  literally  to  take  a  huf- 
band ;  but  it  is  ufed  as  an  exception  to  difable  a  woman 
from  purfuing  an  appeal  of  murder  againft  the  killer  of 
her  former  hufband.     Staundf.  Cor.  lib.  3.  cap.  59. 

P^EpCtlfCtt,  (Prtspenfus)  Fore-thought ;  as  malice 
prepenjed,  malitia  pracogitata,  when  a  man  is  (lain  upon 
a  fudden  quarrel  ;  yet  if  there  were  malice  prepenfed  for- 
merly between  them,  it  makes  it  murder  ;  or,  as  it  is 
called  in  the  ftatute  12  Hen.  7.  c.  7.  prepenfed  murder. 
See  SpurUcr.     3  InJ}.  fol.  fr. 

P^CrOgattije,  (from  pra,  ante,  and  rogare,  to  a(k  or 
demand)  Is  a  word  of  large  extent,  including  all  the 
rights  and  privileges  which  by  law  the  King  hath,  as 
head  and  chief  of  the  Commonwealth,  and  as  intrufted 
with  the  execution  of  the  laws.  4  Bac.  Mr.  149.  See 
Stamf.  Prarog.  cap,  i.     Co.  Lit.  90. 

The  nature  of  our  conftitution  is  that  of  a  limited 
monarchy,  in  which  the  legiflative  power  is  lodged  in  the 
King,  Lords  and  Commons;  but  the  King  is  intrufted 
with  the  executive  part,  and  from  whom  all  juftice  is 
faid  to  flow  ;  hence  he  is  ftiled  the  head  of  the  Common- 
wealth, fupreme  governor,  parens  patria,  i^c.  but  ftill 
he  is  to  make  the  law  of  the  land  the  rule  of  his  govern- 
ment ;  that  being  the  meafure  as  well  of  his  power,  as 
of  the  fubjefts  obedience :  For  as  the  law  aflerts,  main- 
tains' arid  provides  for  the  fafety  of  the  King's  royal  per- 
fon,  crown  and  dignity,  and  all  his  juft  rights,  reve- 
nues, powers  and  prerogatives;  fo  it  likewifc  declares 
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and  alTerts  the  rights  and  liberties  of  the  fubjeft.  r  And. 
153.     Co.  Lit.  19,  75.      4  Co.  124.     4  Bac.  Alrr.  149^ 

Hence  it  hath  been  eftablifhed  as  a  rule,  that  all  prero- 
gatives muft  be  for  the  advantage  and  good  of  the  people, 
otherwife  they  ought  not  to  be  allowed  by  the  law.  Mw 
b-]2.     Shoiv.  P.  C.  75.      4  Bac.  Abr.  149. 

The  rights  and  prerogatives  of  the  crown  are  in  moft 
things  as  ancient  as  the  law  itfelf;  for  though  the  fbt 
17  Edw.  2.  commonly  called  the  ftatute  L)e  prarogativa^ 
Regis;,  feems  to  be  introduftive  of  fomething  new,  yet 
for  the  moft  part  it  is  but  a  fum  or  colledlion  of  certain 
prerogatives  that  were  known  law  long  before  :  As  that 
the  King's  ward(hip  of  lands  held  in  capite,  did  attraft 
the  wardfliip  of  land  held  of  others ;  that  the  grant 
of  a  manor  did  not  pafs  an  advowfon  appendant,  tig* 
lefs  named  ;  that  the  King  hath  a  right  to  efcheats, 
wrecks,  royal  fifhes  and  many  others  which  were  ancient 
prerogatives  of  the  crown.  Bendl.  117.  2  Inji,  263, 
496.     10  Co,  64.     4  Bac.  Abr.  149. 

1.  Of  the  commencement  of  the  Kin£s  reign,  and  his  prt- 
rogative  as  univerfal  occupant. 

2.  Of  the  King's  prerogative  in  efcheats  j  in  feas  aui 
navigable  rivers  ;  in  /wans  and  fjh  ;  in  beacons  and  light- 
houfes  ;  in  wreck  ;  in  coins  and  mines ;  in  dertliil  goods,  aiu 
in  waifs,  flrays  and  treafure  trove. 

3.  Of  the  King's  prerogative  over  the  perfons  of  his  fiA- 
jeSls,  in  reflraining  them  from  going  abroad,  and  comman- 
ding them  to  return  home. 

4.  Of  the  King's  prerogative  in  relation  to  Civil  and  Ee 
cleftajiical  jurifdiaion  ;  in  creating  ojicers,  and  in  mak'u^ 
war  and  peace. 

5.  Of  the  King's  prerogative  in  relation  to  his  debts. 

I.  Of  the  commencement  of  the  King's  reign,  and  his  pft 
rogative  as  univerfal  occupant. 

Upon  the  death  or  demife  of  the  King,  his  heir  is  thr 
moment  invefted  with  the  kingly  office  and  regal  powe 
and  commences  his  reign  the  fame  day  his  anceftor  dies 
whence  it  is  held  as  a  maxim,  that  the  King  never  die 
7  Ca.  12.  in  Calvin's  cafe.     6  Co.  27.     7  Co.  30. 

And  herein  we  muft  take  notice,  that  the  rules  t 
defcent  are  the  fame  with  thofe  that  govern  privai 
inheritances,  except  only  as  to  the  rule  of  pojpjj 
fratris ;  which  does  not  hold  in  the  defcent  of  the  crow 
or  its  pofleffions :  Neither  is  half  blood  any  impedimei 
in  fuch  cafe ;  for  the  brother  of  the  half  blood  (hall  I 
preferred  to  the  fifter,  in  the  enjoyment  of  the  crowt 
as  the  moft  capable  of  the  two,  by  the  advantages  an 
prerogative  of  his  fex.     Co.  Lit,  15.  b. 

Therefore,  if  the  King  hath  ifTue  a  fon  and  a  daughfi 
by  one  venter,  and  a  fon  by  another  venter,  and  pui 
chafes  lands  and  dies,  and  the  eldeft  fon  enters,  and  dii 
without  ifTue,  the  daughter  (hall  not  inherit  thofe  land 
nor  any  other  fee-fimple  lands  of  the  crown,  but  i\ 
younger  brother  (hall  have  them  together  with  the  crowi 
Co.  Lit.  \$.b. 

As  the  King  commences  his  reign  from  the  day  of  tl; 
death  of  his  anceftor,  it  hath  been  held,  that  compaflir 
his  death  before  coronation,  yea  before  proclamation  ( 
him,  is  compafling  of  the  King's  death  within  the  ftj 
tute  of  25  Ed.  3.  he  being  King  prefcntly,  and  the  pre 
clamation  and  coronation  only  honourable  ceremonies  f( 
the  further  notification  thereof.  3  In/}.  7.  i  Hal.  Hi) 
P.  C.I  or. 

Alfo  it  is  held.  That  every  King  for  the  time  being  i 
the  adlual  pofTcffion  of  the  crown,  is  a  King  within  the  ii 
tention  of  the  abovementioned  ftatute;  for  there  is  a  n« 
cefTity  that  the  realm  (liould  have  a  King,  by  whom,  ar 
in  whofe  name,  the  laws  are  to  be  adminiftered ;  ar 
the  King  in  ppfTelTion,  being  the  only  perfon  who  eitht 
doth  or  can  adminifter  thofe  laws  muft  be  the  only  perfc 
who  hath  a  right  to  that  obedience  which  is  due  to  hii 
who  adminifters  thofe  laws  ;  and  fince  by  virtue  there 
he  fecures  to  us  our  lives,  liberties  and  properties,  and  < 
other  advantages  of  government,  he  may  juftly  dai 

retui 
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Mrn  of  duty,  allegiance  and  fubje^ion.    i  Hawk.  P.  C. 

It  hath  been  fettled,  That  all  judicial  afls  done  by 
tenry  the  Sixth,  while  he  was  King,  and  alfo  all  par- 
jns  of  felony  and  charters  of  denization  granted  by  him, 
'ere  valid  ;  but  that  a  pardon  made  by  Ed.  4.  before  lie 
ras  aftually  King,  was  void  even  after  he  came  to  the 
rown,      I  Hawk.  36.  and  the  authorities  there  cited. 

The  rightful  heir  of  the  crown,  during  fuch  time  as 
jc  ufurper  is  in  plenary  poflcffion  of  if,  and  no  poflcflion 
lercof  in  the  heir,  is  not  a  King  within  this  aft;  as  was 
ic  cafe  of  the  houfe  of  York,  during  the  plenary  pof- 
;fljon  of  the  crown  in  Hen.  4.  Hn.  5.  Hen.  6.  But  if 
«  right  heir  had  once  the  pofTeflion  of  the  crown,  as 
Clog,  though  an  ufurper  had  gotten  the  poflefllon  there- 
.',f,  yet  the  other  continues  his  ftile,  title  and  claim  there- 
1),  and  afterwards  re  obtains  the  full  pofleflion  thereof;  a 
ompafEng  the  death  of  the  rightful  heir,  during  that  in- 
;rval,  is  compafling  of  the  King's  death  within  this  ad  ; 
)r  he  continued  a  King  ftill,  quaji  in  pofleffion  of  his 
ingdom  ;  which  was  the  cafe  of  Ed.  4.  in  that  fmall  in- 
:rval  wherein  Hen.  6.  re-obtained  the  crown;  and  the 
afe  of  Ed.  5.  notwithftanding  the  ufurpation  of  his  un- 
l|e  Rich.  3.     I  Hal.  Hi/}.  P.  C.  104, 

It  was  refolved  by  the  judges,  in  the  cafe  of  Sir  H. 
aue.  That  King  Car.  2.  was  King  de  fa£fo  as  well  as  de 
(re,  from  his  father's  death  ;  and  that  therefore  all  thofe 
»ho  afied  againft  and  kept  him  out  of  pofleffion,  in  obe- 
iencc  to  the  powers  then  in  being,  were  traitors.  Keeling 
4, 15.  I  Keb.  315,  That  no  perfon  was  in  pofTeflion  of 
ny  fovereign  power  known  to  our  laws,  i  Hawk.  P.  C. 
6. 

By  the  l  M.  Ji.  3.  cap.  I.  feii.  3.  "  The  kingly  office 
f  this  realm,  and  all  prerogative,  royal  power,  autho- 
ties,  and  jurifdiftion  thereunto  annexed,  being  invefted 
I  either  male  or  female,  are  as  abfolutely  inve^ed  in  the 
ne  as  the  other." 

By  ilV.fsf  M.  ft.  2.  e.  2,  feif.  9.  *'  Every  perfon  that 
lall  be  reconciled  to,  or  hold  communion  with  the  fee 
r  church  of  Rome ;  or  fliall  profefs  the  popifli  religion  ; 
f  ihall  marry  a  papift,  (hall  be  incapable  to  inherit  or  en- 
ly  the  crown  of  this  realm  and  Ireland;  and  in  fuch 
ife  the  people  (hail  be  abfolved  of  their  allegiance,  and 
je  crown  (hall  defcend  to  fuch  perfons,  being  protef-. 
mts,  as  (hould  have  inherited  the  fame,  in  cafe  the  per- 
)n  fo  reconciled,  l^c.  were  dead." 

And  by  fe£f.  10.  "  Every  king  and  Qaeen,  who  (hall 
icceed  in  the  imperial  crown  cf  this  kingJom,  (hall  on 
le  firft  day  of  the  meeting  of  the  firft  parliament,  next 
fter  his  or  her  coming  to  the  crown,  fitting  in  the 
hrone  in  the  houfe  of  peers,  in  the  prefence  of  the  lords 
nd  commons,  or  at  his  or  her  coronation,  before  fuch 
lerfon  as  (hall  adminifter  the  coronation  oath,  at  the  time 
if  taking  the  faid  oath,  (which  (hall  firft  happen)  make, 
iibfcribe  and  repeat  the  declaration  mentioned  in  the  fta- 
ute  30  Car.  2.JI.  2.  for  preferving  the  King's  peifon  and 
fovernment,  by  di Tabling  papifts  from  fitting  in  either 
loufe  of  parliament." 

The  King,  as  King,  cannot  be  a  minor ;  fo  that  grants, 
,eafes,  i^c.  made  by  him,  though  under  age,  bind  pre- 
fently,  and  cannot  be  avoided  by  him,  either  during  his 
minority,  or  when  he  comes  of  age ;  for  the  politic  rules 
of  government  have  thought  it  neceflary,  that  he  who  is 
ito  govern  and  manage  the  whole  kingdom,  (hould  never 
be  confidered  as  a  minor  incapable  of  governing  himfelf 
md  his  own  affairs.  Dyer  zog.  pi.  22.  Plow.2oq.  Cafe 
of  the  dutchy  of  Lamajier.  Co.  Lit.  43.  5  Co,  27. 
ftaym.  90. 

The  King  by  our  law  is  unlverfal  occupant,  and 
all  property  is  prefumed  to  have  been  originally  in  the 
crown;  and  that  he  partitioned  it  out  in  iirge  diftrifts 
to  the  great  men  who  had  deferved  well  of  him  in  the 
wars,  and  were  able  to  advife  him  in  time  of  peace. 
Hence  it  is  faid.  That  the  King  hath  the  direft  domi- 
nion ;  and  that  all  lands  are  holden  mediately  or  imme- 
diately from  the  crown.  Co,  Lit.  I.  Dyer  154.  1  Bendl. 
237.   Seld.  Mare  Clauf\ 

Hence  it  is,  That  if  the  fea  leaves  any  (hore  by  a  fudden 
falling  off  of  the  water,  fucn  derelict  lands  belong  to  the 
King;  but  if  a  man's  lands  lying  to  the  fea  are  incteafed 
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by  ]nfennble  degrees,  they  belong  to  the  foil  adjoining. 
Dyer -^2(3.    2  Roll.  Jbr.  ijo. 

So,  if  a  river,  fo  far  as  there  is  a  flux  of  the  fea,  leaves 
its  channel,  it  belongs  to  the  King ;  for  the  Engli/h  fea 
and  channels  belong  to  the  King ;  and  he  hath  a  property 
in  the  foil,  having  never  diftributcd  them  out  to  fubjeftj. 
2  Roll.  Abr.  170. 

But  if  a  river,  in  which  there  is  no  tide,  (hould  leave 
its  bed,  it  belongs  to  the  owners  on  both  fides ;  for  they 
have  in  that  cafe  the  property  of  the  foil ;  this  being  no 
original  part  or  appendix  to  the  fea,  but  diftributed  out 
as  other  lands.     2  Roll.  Abr.\-]o. 

If  land  be  drowned,  and  fo  continue  for  divers  years} 
if  it  be  after  regained,  every  owner  (hall  have  his  intere(t 
again,  if  it  can  be  known  by  the  boundaries.  8  Co,  Sir 
Francis  Barrington's  cafe. 

It  is  faid  that  there  is  a  cuftom  in  Lincolnjhire,  That 
the  lords  of  the  manors  (hall  have  derelid  lands ;  and  that 
as  fuch  it  is  a  reafonable  cu(tom  ;  for  if  the  fea  wa(h  away 
the  lands  of  the  fubjeft,  he  can  have  no  recompence,  un- 
lefs  he  (hould  be  intitled  to  what  he  regains  from  the  fea. 
8  Mod.  107. 

2.  Of  the  King's  prerogative  in  ef cheats ;  in  feas  and 
navigable  rivers  ;  in  fwans  and  fijh  ;  in  beacons  and  light- 
hcufes ;  in  wreck  ;  in  coins  and  mines ;  in  dereli£l  goods,  and 
in  waifs,  Jirays  and  treafure  trove. 

An  efcheat  may  be  either  per  defeHum  fanguinis,  or 
per  deli£ium  tenentis ;  but  it  is  faid,  That  in  cafe  of  an 
attainder  of  felony,  the  efcheat  to  the  lord  is  pro  defedu 
tenentis  ;  and  the  not  defcending,  the  confequence  of  the 
corruption  of  the  blood  ;  but  in  cafe  of  treafon,  the  lands 
come  to  the  crown  as  an  immediate  forfeiture,  and  not 
as  an  efcheat.     Co.  Lit.  13,  92.     Godb.  211. 

If  the  King's  tenant  dies  without  heir,  the  lands  (liall 
efcheat  and  revert  again  to  the  crown  j  but  the  lands 
holden  of  any  other  lord  (hall,  for  want  of  heirs  of  the 
tenant,  efcheat  to  the  lord.  2  Inji,  34.  Kelw,  104. 
2  Rol.  Rep.  25  r.     4  InJi.  224. 

If  lands  be  held  of  the  King  as  of  an  honour  come 
to  him  by  a  common  efciieat,  as  the  tenants  dying  with- 
out heir,  or  committing  felony,  thefe  lands  are  part  of 
the  honour ;  otherwife  if  forfeited  for  treafon,  for  then 
it  comes  to  the  King  by  reafon  of  his  perfon  and  crown  ; 
and  if  he  grants  them  over,  i^c.  the  patentee  (hall  hold 
of  the  King  in  chief.     2  InJi.  64. 

It  was  found  by  fpecial  verdifl.  That  the  prior  of 
Menton  was  feifed  of  a  houfe  in  Southwark,  held  of  the 
archbifhop  of  Canterbury,  as  of  his  borough  of  Southwark  ; 
and  10  Hen,  furrendered  it  to  the  King  H.  8.  who  grant- 
ed the  faid  mefTuage  and  divers  other  lands  in  London, 
Middlefex  and  Ejfex  to  J.  S,  and  his  heirs,  to  hold  of 
him  in  libera  burgagio,  by  fealty,  for  all  fervices  and  de- 
mands, and  not  in  capite  ;  and  afterwards  Q^  Mar.  grant- 
ed the  manor  and  borough  of  Southwark  to  the  mayor  and 
commonalty  of  London ;  and  the  tenant  of  the  faid  mef- 
fuage  died  without  iflue ;  and  the  queftion  was,  whether 
Q;  Eliz,  or  the  patentees  of  the  borough  (hould  have  the 
efcheat;  and  adjudged  for  the  Queen;  for  the  firft  pa- 
tentee of  the  mefTuage  held  it  of  the  Queen  in  focage  in 
capite,  as  of  a  feignory  in  grofs ;  and  the  words  in  libera 
burgagio  are  meerly  void ;  for  the  land  out  of  the  borough 
cannot  be  held  in  libera  burgagio ;  and  there  fhall  not  be 
feveral  tenures,  for  one  tenure  was  referved  by  the  King 
for  all ;  and  therefore  of  neceffity  it  fliall  be  a  tenure  in 
focage  of  the  King,     Cro.  Eliz.  1 20.  May  v.  Street, 

It  is  univerfally  agreed.  That  the  King  hath  the  fove- 
reign dominion  in  all  feas  and  great  rivers ;  which  is 
plain  from  Selden's  account  of  the  ancient  Saxons  who 
dealt  very  fuccefsfully  in  all  naval  affairs  ;  and  therefore 
the  territories  of  the  Englijh  feas  and  rivers  always  refided 
in  the  Kmg.  Seld.  Mar.  CI.  25 1,  fsTf.  1  Rol.  Abr.  1 68, 
169.     5Ce.  106.     I  Cff.  141. 

And  as  the  King  hath  a  prerogative  in  the  feas,  fo  hath 
he  likewife  a  right  to  tliefifhery  and  to  the  foil ;  fo  that  if 
a  river  as  far  as  there  is  a  flux  of  the  fea  leaves  its  chan- 
nel, it  belongs  to  the  King.    Dyer  326.    2  Rol.  Abr.  170. 

Hence  the  Admiralty  court,  which  is  a  court  for  all 
maritime  caufes  or  matters  ariJTirg  upon  the  high  Seas,  is 

deemed 
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deemed  the  Kina's  court?  and  its  jurifdiaion  derived 
from  him  who  proteds  his  fubjeas  from  pirates,  and  pro- 
vides for  the  fecurity  of  trade  and  navigation.     4  hji.  142. 

I^olloydb.  ^     r     ■  u  ,J 

From  the  King's  dominion  over  the  fea  it  was  holden, 
That  the  Kini',  as  protci^or  and  guardian  of  the  feas, 
might  before  'auy  ftatute  made  for  commiffions  of 
fewers,  provide  againlt  inundations  by  lands,  banks,  f^c 
and  that  he  had  a  prerogative  herein  as  well  as  in  defend- 
ing his  fubjefls  from  pirates,  tff.      10  Co.  141.     Cafe  of 

iih  of  Ely.  .      .    ,  J 

But  notwithftanding  the  King's  prerogative  m  feas  and 
navigable  rivers,  yet  it  hath  been  always  held,  That  a 
fubiefl  may  fifli  in  the  fea  ;  which  being  a  matter  ot  com* 
mon  right,  and  the  means  of  livelihood,  and  for  the  good 
of  the  commonwealth,  cannot  be  reftrained  by  grant  or 
prefcription.  8  Ed.  4.  18,  19.  Bra.  Cujhm,  46.  Fit%. 
Bar.      \Mod.ios.      7.  Salk.  b^-j . 

Alfo  it  is  held,  That  every  fubjed  of  common  right 
may  filh  with  lawful  nets,  ^c.  in  a  navigable  river  as 
v/ell  as  in  the  fea  ;  and  the  King's  grant  cannot  bar  them 
thereof;  but  the  crown  only  has  a  right  to  royal  fiOi, 
and  that  the  King  only  may  arant.  6  Mod.  73.  Warren 
V.  Matihevjs.  1  5«/>^.'35 7 •  ^-  C-  ^  ^-  ^-  P"'  ^"'^  ^'^' J" 
on  claim  of  Salmon  plfcariarn  in  the  river  Ex  by  grant  from 

the  Kins.  ,       ,         ,    , 

The  King,  as  a  perpetual  fign  and  acknowledgment 
of  his  dominion  of  the  feas,  hath  feveral  creatures  re- 
ferved  to  him  under  the  denomination  of  royal  creatures, 
as  fwans,  fturgeons  and  whiles  ;  all  which  are  natives 
of  feas  and  rivers,      7  Co.  16. 

It  is  clearly  agreed,  that  the  King  only  has  a  preroga- 
tive in  beacons  and  light- houfes  ;  and  that  he  may  erecft 
any  fuch,  and  in  fuch  places  as  will  be  moft  convenient 
for  the  fafety  and  prefervation  of  (hips,  mariners  and 
navigation  ;  alfo  it  feems  to  be  the  better  opinion,  that 
this  being  for  the  publick  utility,  and  one  of  the  prero- 
gatives that  he  is  intrufted  with  for  the  fafety  of  the 
whole  realm,  he  may  ered  fuch  beacon,  ^c.  as  well  in 
the  foil  or  giound  of  a  fubjed  as  in  that  of  the  crown  ; 
and  that  he  may  do  this  without  the  fubjedts  confent.  4 
7«y?.  148.  izCl;.  13.  Carter  qo.  2  Keb.  114.  3 
/«/?.  204. 

Alfo  it  is  clear,  that  the  fubjed  hath  not  any  power 
to  erea  any  fuch  beacon,  i^c.  without  the  King's  licence 
and  authority  for  that  purpofe.  See  the  authorites  fupra 
and  Carter  90. 

But  by  the  8  E!iz.  it  is  enaaed,  "  That  the  mafter, 
v/ardens  and  afTiftants  of  the  Trinity  houfe  of  Deptford 
Strond,l\\M  and  may  lawfully  from  time  to  time  at  their 
own  will  and  p'eafure,  and  at  their  cofts,  make,  erefl 
and  fet  up  fuch  and  fo  many  beacons,  marks  and  figns 
for  the  fea,  in  the  fea  fhores  and  uplands  near  the  fea 
coafl?,  or  forelands  of  the  fea  only,  for  fea- marks,  as  to 
them  fhall  feem  meet ;  whereby  the  dangers  may  be 
avoided,  and  the  (hips  the  better  come  to  their  ports  ; 
and  all  fuch  beacons,  marks  and  figns  fo  by  them  to  be 
trefled,  (hall  be  continued,  renewed  and  maintained 
from  time  to  time  at  the  cofts  and  charges  of  the  faid 
matter,  wardens  and  affillants." 

By  the  Common  law  the  King  hath  an  undoubted 
right  to  wrecks  ;  and  his  prerogative  herein  is  founded  on 
the  dominion  he  has  over  the  feas ;  and  being  fovereign 
thereof  and  proteaor  of  (hips  and  mariners,  he  is  intitled 
to  the  deie'.ift  goods  of  the  merchant ;  v/hich  is  the  more 
reafonable,  as  it  is  a  means  of  preventing  the  barbarous 
cuftom  of  deftroying  perfons  who  in  (hipwrecks  approach 
the  (hore,  by  removing  the  temptations  to  inhumanity. 
Gro.  Jur.  Belli  117,  132,  H'-  *  /«/?.  167.  Molloy 
237.      Moor  224. 

It  is  clearly  agreed,  that  by  the  Common  law  the  King 
hath  a  prerogative  in,  and  is  intitled  to,  all  royal  mines 
of  gold  and  lilver  and  tieafures  of  gold  and  filver  hid  in 
the  earth;  and  that  he  is  intrufted  with  the  coinage  and 
making  money  current ;  and  that  lie  alone  can  bring  the 
mines  and  treafures  of  any  contjuered  country  into  ufe,  by 
coininf  them  out  into  his  money  ;  and  this  prerogative 
is  lodged  in  the  King  as  he  adminifters  juftice  to  all ; 
and  therefore  the  power  and  regulation  of  that  which  is 
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thtt  common  ftandard  and  meafure  of  all  bartering  antl 
commerce  is  committed  to  his  care.  Dav.  19.  2  Rol, 
Abr.  166.     5  C,  114.     I  Co.  146. 

Alfo  this  prerogative  is  given  to  the  King  as  a  necef"- 
fary  confequence  of  the  power  of  war  and  peace  ;  for 
there  can  be  no  wars  made  without  the  expence  and  con- 
fumption  of  treafure.     Plow.  315. 

Befides  it  was  thought,  that  if  any  other  perfons  had 
power  of.  mines  of  gold  and  filver,  they  might  by  thefe 
immenfe  treafures  grow  too  formidable,  and  wreft  that 
authority  from  the  King  which  was  depofited  in  bis  hands 
only.     Ploiv.  316, 

All  derelia  goods,  and  in  which  no  man  hath  a  pro- 
pertv,  belong  to  the  King  as  well  as  derelia  lands ;  fo 
of  extraparochial  tithes,  though  things  of  an  ecclefiafii- 
cal  nature.  Bro.  tit.  Prcsrog.  pi.  12.  2  Vent.  267,  8^ 
5  Co.  18.      2  Inji.  646. 

So  if  a  perfon  dies  inteftate,  and  without  kindred,  his 
goods  and  chattels  belong  to  the  Kins; ;  and  herein  the 
ufual  courfe  is  faid  to  be  for  a  perfon  to  procure  the  King's 
letters  patents,  and  then  the  ordinary  admits  the  patentee 
to  adminiftration.      i  Salk.  37. 

As  to  goods  waived,  thefe  belong  to  the  King,  and 
are  in  him  without  any  office  ;  becaufe  rhe  property  is 
in  nobody,  and  therefore  by  publick  agreement  is  put  out 
of  the  finder,  in  whom  it  was  by  the  (tate  of  nature, 
and  is  vefted  in  the  King,  in  recompence  for  his  troubh 
and  charge  in  the  execution  of  juftice.     5  Co.  109. 

But  at  the  Common  law,  the  owner  purfuing  the  felon 
and  the  felon  v/aiving  the  goods,  the  owner  may  rotat 
them  ;  alfo  upon  an  appeal  of  felony,  the  ownef  is  in 
titled  to  a  writ  of  reftitution  ;  and  as  a  farther  encou 
ragement  for  the  profecution  of  felons,  by  the  21  if.  8 
c.  II.  it  is  provided,  that  if  the  party  comes  in  as  evi 
dence  on  the  ind  lament,  and  attaint  the  felon,  he  flia 
have  a  writ  of  reftitution  awarded  by  the  judge  of  affifi 
4  Bac.  Abr.  1 64. 

3.  Of  the  King's  prerogative  over  the  perfons  of  his  ful 
je^s,  in  refiraining  them  from  going  abroad,  and  commar 
ding  them  to  return  home. 

All  perfons  born  in  any  part  of  the  King's  dominlot 
and  within  his  proteaion  are  his  fuhjeas,  and  alfo  tho 
born  in  Ireland,  Scotland,  Wales,  the  King's  plantatior 
or  on  the  Englijh  feas ;  who  by  their  birth  owe  fuch  - 
infeparable  allegiance  to  the  King,  that  they  cannot 
any  aa  of  theirs  renounce  or  transfer  their  fubjeaion 
any  foreign  prince.  7  Co.  i,  ^c.  Calvin's  cafe.  Jl^i 
loy  ^jo.     Co.  Lit.  iig.     Dyer  200.     See  ^ItCHS.       ^ 

All  the  fubjeas  of  a  foreign  prince  coming  into  E»j 
land,  and  living  under  the  proteaion  of  our  King,  majj 
in  refpea  of  that  local  ligeance  which  they  owe  to  hiffl 
be  guilty  of  high  treafon,  and  indiaed  that  they  centr 
dominum  regem  (the  words  naturalem  dominum  fuumhi 
ing  omitted)  did  compafs,  ^c  contra  ligeantiar  fua  dtbi 
turn  ;  and  it  is  faid,  that  even  an  ambaffador  conimil 
ting  treafon  againft  the  King's  life,  may  be  coiidemne. 
and  executed  here,  and  that  for  other  treafons  he  (hall  I 
fent  home.  3  InJi.  4,  5.  Dyer  145.  Salk.  630. 
Hawk.  P.  C.  35.      I  Hal.  Hiji.  P.  C  59. 

But  aliens  who  in  an  hoftile  manner  invade  the  kirig 
dom,  whether  their  King  were  at  war  or  peace  wil 
ours,  and  whether  they  come  by  themfelves,  or  in  coir 
pany  with  EngUf}  traitors,  cannot  be  puniflied  as  tra 
tors,  but  (hall  be  dealt  with  by  martial  law.  I  Haw. 
P.  C.  35. 

If  the  King  of  England  makes  a  n.'^w  conqueft  of 
country,  the  perfons  there  born  are  his  fubjeas;  fo^.^ 
faving  the  lives  of  the  people  conquered  he  gains  a  rig] 
and   property  in  fuch  people,  and  may  impofe  on  the 
what  law  he  pleafes.      Dyer  %2j^.     Faugh.  %Zu 

But  until  fuch  laws  given  by  the  conquering  prir 
the  laws  and  cuftoms  of  the  conquered  country  (hs 
hold  place;  unlets  where  thefe  are  contrary  to  our  rcl 
slon,  or  enaa  any  ti.ing  that  is  malum  in  Js,  or  a 
filcnt ;  for  in  all  fuch  cafes  the  laws  of  the  conquerir 
country  (liall  prevail.     2  P.  Will.  75,  76. 
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If  there  be  a  new  and  uninhabited  country  found  out 
y  Englijh  fubjeits,  as  the  law  is  the  birth-right  of  every 
ibjedt,  fo  wherever  they  go  they  carry  their  laws  with 
lem,  and  therefore  fuch  new  found  country  is  to  be  go- 
erned  by  the  laws  of  England  ;  tiiough  after  fuch  coun- 
jry  is  inhabited  by  the  Eiiglijli^  afls  of  parliament  made 
1  England  without  naming  the  foreign  plantations,  will 
ot  bit.d  them.  2  P.  JVtll.  75.  l^alk.  411.  like 
oint. 

By  the  Common  law  every  fubjefl  may  go  out  of  the 
ingdom  for  merchandize  or  travel,  or  other  caufe,  as 
e  pleafes,  without  any  licence  for  that  purpofe ;  this 
ppears  from  the  flatute  5  R.  2.  cap.  2.  made  to  reflrain 
erfons  pa/Ting  out  of  the  realm,  but  excepts  lords,  great 
len  and  notable  merchants  ;  as  alfo  by  the  ftatute  26 
/.  8.  cap.  10.  which  gave  power  to  the  King  during 
life  to  reflrain  perfons  from  trading  to  fome  certain 
juntries  ;  which  afts  had  been  vain  and  idle,  if  the 
ling  by  his  prerogative  might  have  done  it.  F.  N.  B. 
5.  Dyer  165,  296.  2  Ro!.  Rep.  12.  ^^  Mod.  131. 
til.  44a-. 

But  notwithftanding  this  general  freedom  and  liberty 
llowed  by  the  Common  law,  it  appears  plainly  that  the 
jng  by  his  prerogative,  and  without  any  help  of  an  a£l 
f  pa  liament,  may  prohibit  his  fubjedts  from  going  out 
f  the  realm  ;  but  this  muft  be  by  fome  expiefs  prohibi- 
;  as  by  laying  on  embargoes,  which  can  be  only 
one  in  time  of  danger,  or  by  writ  of  A'"^  exeat  Regno, 
'hich,  from  the  words  ^amplurima  nobis  &'  corona 
jjlra  prajudicialia  ibidem  profequi  intendis,  appears  to  be 

ftate  writ,  but  is  never  granted  univerfally,  but  to 
;ftrain  a  particular  perfon,  upon  oath  made  that  he  in- 
.■nds  to  go  out  of  the  realm  ;  indeed  Fitzherbert  fays, 
lat  the  King  may  reftrain  his  fubje£ts  by  proclamation  ; 
id  affigns  as  a  reafon  for  it,  that  the  King  may  not 
now  where  to  find  his  fubjeft,  fo  as  to  dire<St  a  writ  to 
im.     12  Co.  33.     II  Co.  92.     Fitz.  N.  B.  89.     2  /«/?. 

4- 
As  the  King  may  reftrain  any  of  his  fubjefls  from  go- 

ig  abroad,  in  like  manner  it  is  clearly  agreed,  that  he 
lay  command  them  to  return  home  ;  and  that  the  dif- 
jeying  a  privy  feal  for  this  purpofe  is  the  higheft  con- 
mpt."  ift.  It  is  a  difobedience  to  the  command  of  the 
;ing  himfelf  direded  to  the  party.  2dly,  The  com- 
,and  is,  that  he  (hall  return  upon  his  faith  and  allegi- 
nce,  which  is  the  ftrongeft  compulfion  that  can  be  ufed. 
Jly,  The  thing  required  by  the  King  is  the  principal 
jty  of  a  fubjn£t,  viz.  to  be  at  the  ferviee  of  his  King 
id  country.  Dyer  iii.  b.  Lane  J^if  Moor  log.  3 
iji.  179. 
The  punifliment  for  this  offence  is,  the  feizmg  the 
arty's  effate  till  he  return;  and  of  this  there  are  divers 
iftances  in  our  books.  And  when  he  does  return  he 
lall  be  fined,      i  HaivL  P.  C.  59,  60. 

As  that  of  JFtlliam  de  Brit  tain  in  the  19  of  Ed.  2. 
vho  refufmg  to  return  upon  the  King's  writ,  his  goods 
nd  chattels,  lands  and  tenements,  were  feifed  into  the 
Cing's  hands  ;  and  the  like  was  done  in  the  cafe  of  Ed- 
■jord  of  IVoodJiock,  Earl  of  Kent  in  the  fame  reign.  Dyer 
iS.b. 

So  in  the  cafe  of  one  Bartue  who  married  the  Dutchefs 
)f  Suffolk,  they  obtained  a  licence  from  Q^  Mary  to  go 
lut  of  the  realm,  under  pretence  of  recovering  fome 
lebts  they  were  intitled  unto  as  executors  to  the  Duke ; 
vhen  in  reality  it  was  on  account  of  the  religion  efta- 
)li(hed  by  Q_  Mary,  and  living  with  other  fugitives  un- 
;ler  the  protection  of  the  Palfgrave  of  the  Rine  in  Ger- 
nany,  who  was  an  eminent  Calvini/l,  were  fent  to  by 
'fivy  feal ;  but  the  meflenger  in  endeavouring  to  ferve 
hem  with  his  letters,  being  obftrudted,  beat  and  abufed 
>y  their  fervants  and  attendants,  a  certificate  was  made 
)f  this,  and  their  lands  and  tenements  feifed.  Dyer  176. 
Jenk.  Cent.  220.   Bartue's  cafe. 

So  in  the  cafe  of  Sir  Francis  Englefield,  who  departed 
he  kingdom  on  a  licence  obtained  for  three  years  ;  but 
lot  returning  at  the  expiration  of  the  three  years,  a 
?rivy  feal  was  fent  to  him  by  Q^  Elizabeth,  which  he 
lot  obeying,  and  this  matter  certified  into  Chancery  by 
he  Queen,  under  her  fign  manual,  in  the  fifth  year  of 
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her  reign,  by  virtue  of  a  commiffion  under  the  Gre^t 
feal,  dire<fled  to  Sir  Henry  Nevil  and  otherr,  his  lands 
and  tenements  were  feifed.  i  Leon.  9.  Moor  109.  i 
And.  95.  S.  C.  Sir  Francis  Englefield's  cafe.  See  alfo  7 
Co.  18.  Poph.  18.     ^  Leon.  135. 

So  in  the  cafe  of  Sir  Robert  Dudley,  who  intending  to 
travel,  obtained  a  licence  from  King  James  I.  to  go  to 
Venice;  but  before  his  departure  he  by. indenture  inrollcd 
for  valuable  confideration,  as  was  exprefTed  in  the  deed 
(but  none  paid)  conveyed  the  manor  of  KilUngworth  with 
other  lands  to  the  Earl  of  Nottingham  and  others  in  fee, 
with  a  provifo,  that  upon  tender  of  an  angel  of  gold  all 
fliould  be  void  ;  and  with  a  covenant  on  the  part  of  the 
bargainees  that  they  fliould  make  all  fuch  eftates  as  the 
faid  Sir  Robert  fliould  appoint  ;  the  bargainees  were  not 
parties  to  the  deed,  nor  had  they  notice  of  it  'till  fome- 
time  after  ;  but  afterwards  they  made  a  leafe  to  Sir  Robert 
Lee,  to  the  intent  that  Lady  Dudley  fliould  take  the  pro- 
fits of  part  of  the  premifTes  for  ren  years,  if  their  eftate 
continued  fo  long  unrevoked.  The  King  hearing  that 
Sir  Robert  had  been  guilty  of  fome  bad  praflices  beyond 
fea,  in  the  fifth  year  of  his  reign  fent  his  Privy  feal  to  him, 
which  he  rot  obeying,  the  great  queftion  in  this  cafe  was. 
Whether  thofe  lands  thus  conveyed  were  forfeited  ;  and 
adjudged  that  they  they  were,  the  conveyance  being  frau- 
dulent as  to  the  King.  Lane  42,  is'r.  The  King  v.  Earl 
of  Nottingham,   Pafch.  7  Jac.  I.  in  fcacc. 

In  thefe  cafes  it  hath  been  held,  that  the  King  hath 
only  an  intereft  in  the  offender's  lands  'till  he  return  ; 
and  that  his  reftoring  of  them  to  him  is  not  a  matter  of 
grace  but  of  right.     Lane  48.     Per  Tanfield  Ch.  Barons 

4.  Of  the  King's  prerogative  in  relation  to  Civil  and  Ec- 
clefia/lical  jurifdiiiion;  in  creating  officers,  and  in  making 
war  and  peace. 

All  jurifdiflion  exercifed  in  thefe  kingdoms  that  are 
in  obedience  to  our  King,  is  derived  from  the  crown  ; 
and  the  laws,  whether  of  a  temporal,  ecclefiaflical  or 
military  nature,  are  called  his  laws ;  and  it  is  his  preroga- 
tive to  take  care  of  the  due  execution  of  them.  Hence 
all  judges  muft  derive  their  authority  from  the  crown, 
by  fome  commiffion  warranted  by  law  ;  and  muft  exer- 
cife  it  in  a  lawful  manner,  and  without  any  the  leafl  de- 
viation from  the  known  and  ftated  forms.  Fleta,  c.  17. 
Co.  Lit.  99.  a.   144. 

So  although  the  King  is  the  fountain  of  jufllce,  and 
intrufled  with  the  whole  executive  power  of  the  law, 
yet  he  hath  no  power  to  change  or  alter  the  laws  which 
have  been  received  and  eftabliflied  in  thefe  kingdoms, 
and  are  the  birthright  of  every  fubjedl ;  for  it  is  by  thofe 
very  laws  that  he  is  to  govern  ;  and  as  they  prefcribe  the 
extent  and  bounds  of  his  prerogative,  in  like  manner  do 
they  declare  and  afcertaln  the  rights  and  liberties  of  the 
people,  and  therefore  admit  of  no  innovation  or  change 
but  by  a£t  of  parliament.  4  Inji.  164.  2  /«/?.  54,  478. 
2  Hal.  Hi/}.  P.  C.  131,  282.    Vaugh.  418.    2  Salk.  51c. 

From  the  inherent  right  infeparablc  from  the  King  to 
diftribute  juftice  among  his  fubjedls,  it  hath  been  held, 
that  an  appeal  from  the  IJIe  of  Man  lies  to  the  King  in 
council,  without  any  refervation  in  the  grant  of  the  IJIe 
of  Man  of  any  fuch  right ;  and  it  was  faid,  that  though 
there  had  been  exclufive  words,  that  yet  the  grant  muft 
have  been  conftrued  to  be  void  upon  the  King's  being  de- 
ceived, rather  than  the  fubje£t  fhould  be  deprived  of  a 
right  infeparable  to  him  as  a  fubjedt,  of  applying  to  the 
crown  for  juftice.      i  P.  Will.  329.  Chrijlian  v.  Corren. 

The  fupremacy  of  the  crown  of  England  in  matters 
ecclefiaftical,  is  a  moft  unqueftionable  right,  which,  as  my 
Lord  Hale  fays,  may  be  proved  by  records  of  undoubted 
truth  and  authority  ;  and  though,  as  he  fays,  the  pope 
made  great  ufurp'ations  and  incroachments  on  this  right, 
yet  thefe  were  always  complained  of  as  illegal  ;  and  thofe 
incroachments  are  now  pared  off  by  the  ftatutes  25  Hen, 
8.  cap.  19,  20,  21,  and  26  Hen.  8.  cap.  \. 

So  that  the  King  of  England  doth  not  recognize  any 
foreign  authority  fuperior  or  equal  to  him  in  this  king- 
dom, neither  do  the  laws  of  the  emperor  or  pope  of 
Romc^  as  fuch,  bind  in  the  kingdom  of  England;  but  all 
6  X  '  the 
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tlie  ftrength  and  obligation  that  either  the  papal  or  im- 
perial laws  have  obtained  in  this  kingdom,  is  only  be- 
caufe  they  are  and  have  been  received  and  admitted  in 
this  kingdom,  either  by  confent  of  parliament,  or  by 
immemorial  ufage  and  acceptation  in  fome  particular  courts 
and  matters,  and  not  otherwife.  i  Hal.  Hiji,  P.  C. 
16. 

The  King  therefore  is  faid  to  have  two  jurifdiflions, 
one  temporal,  the  other  ecclefiftical ;  the  latter  of  which 
is  derived  from  the  Common  law,  though  the  form  of 
the  proceedings,  and  the  coercive  power  exercifed  in  the 
Ecclefiaftical  courts,  is  after  the  form  of  the  Canon  and 
Civil  law,  and  this  being  indulged  to  them,  the  judges 
of  the  Common  law  will  give  credit  to  their  proceedings 
and  fentences  in  matters  in  which  they  have  a  jurifdic- 
tion,  and  believe  them  confonant  to  the  law  of  holy 
church,  altho'  againft  the  reafon  of  the  Common  law  ; 
and  if  tiiere  be  a  gravamen  it  muft  be  redrefTed  by  appeal. 

1  Shaiv.  Rep.  218.  i  Rol.  Abr.  530.  4  Co.  2g.  7  Co. 
42.     5  Co.  7.     2  Vent.  43. 

The  King,  as  the  fountain  ofjuftice  hath  an  undoubt- 
ed prerogative  in  creating  officers,  and  all  officers  are 
faid  to  derive  their  authority  mediately  or  immediately 
from  him  ;  thofe  who  derive  their  authority  from  him 
are  called  the  officers  of  the  crown,  and  are  created  by 
letters  patents ;  fueh  as  the  great  officers  of  ftate,  judges, 
iiff.  and  there  needs  no  greater  or  flronger  evidence  of  a 
right  in  the  crown  herein,  than  that  the  King  hath 
created  all  fuch   officers  time  immemorial.     Dyer  176. 

2  Rcl.  Jbr.  152.  4  Co.  32.  2  Inji.  425,  540.  12 
Co.  116.  I  Rol.  Rep.  206.  Show.  Par.  Ca.  ill.  i 
Lev.  219. 

But  tho'  all  fuch  oflacers  derive  their  authority  from 
the  crown,  and  from  whence  the  King  is  termed  the 
univerfal  officer  and  difpofer  of  juftice,  yet  it  hath  been 
held,  that  he  hath  not  the  office  in  him  to  execute  it 
himfelf,  but  is  only  to  grant  or  nominate ;  nor  can  the 
King  grant  any  new  powers  or  privileges  to  any  fuch 
officers,  but  they  muft  execute  their  offices  according  to 
the  rules  eftablidied  and  prefcribed  them  by  the  law. 
Co.  Lit.  3,  114.  2  Vent.  270.  4 /«/?.  125.  6  Co. 
ir,  12. 

Neither  can  the  King  create  any  new  office  inconflf- 
tent  with  our  conftitution  or  prejudicial  to  the  fubjeft,  2 
IfiJ}.  540.     2  5/^.  141.     Moor  808.     4  /«/?.  200. 

And  on  this  foundation  it  was  held,  that  an  office 
created  by  letters  patents  for  the  fole  making  of  all  bills, 
informations  and  letters  miffive  in  the  council  of  Tork^ 
was  unreafonable  and  void,  i  Jon.  231.  Monfon  v. 
UJler. 

The  power  of  making  war  or  peace  is  inler  jura  fum- 
mi  imperii,  and  in  England  is  lodged  fingly  in  the  King  ; 
though  as  my  Lord  Hale  fays,  it  ever  fucceeds  beft  when 
done  by  parliamentary  advice,  i  Hal.  HiJl.  P.  C.  159. 
7  Co.  25. 

A  general  war,  according  to  my  Lord  Hale,  is  of  two 
kinds,  I.  Bellum  folenniter  denunciatum.  2.  Bellum  non 
folenniter  denunciatum.  The  firft  is.  When  war  is  fo- 
Jemnly  declared  or  proclaimed  by  our  King  againft  an- 
other prince  or  ftate,  which  is  the  moft  formal  folemnity 
of  a  war  now  in  ufe.  2<lly,  When  a  nation  flips  fud- 
denly  into  a  war  without  any  folemnity,  which  happens 
by  granting  of  letters  of  marque,  by  a  foreign  prince 
invading  our  coafts,  or  fetting  upon  the  King's  navy  at 
fea  -,  and  hereupon  a  real,  though  not  a  folemn  war  may 
and  hath  formerly  arifen  ;  and  therefore  to  prove  a  na- 
tion to  be  at  enmity  with  England,  or  to  prove  a  perfon 
to  be  an  alien  enemy,  there  is  no  neceffity  of  fliewing 
any  war  proclaimed  ;  but  it  may  be  averred,  and  fo  put 
upon  the  trial  of  the  country,  whether  there  was  a  v/ar 
or  not.     I  Hal.  HiJl.  P.  C.  163. 

5.  Of  the  King^s  prerogative  in  relation  to  his  debts. 

By  flat.  9  H.  3.  c.  8.  The  King  nor  his  bailifFs  (hall 
levy  any  debts  upon  lands  or  rents  fo  long  as  the  debtor 
hath  goods  and  chattels  to  fatisfy,  neither  (hall  the  pledges 
be  diftrained  fo  long  as  the  principal  is  fufficient ;  but  if 
he  fail,,  then  ftiall  the  pledges  anfwcr  the  debt ;  howbeit 
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they  fliall  have  the  debtor's  lands  and  rents  until  they  be 
fatisfied,  unlefs  he  can  acquit  himfelf  againft  the  pledges, 
Goods  and  chattels]  By  order  of  the  Common  law. 
ihe  King  for  his  debt  had  execution  of  the  body,  lands 
and  goods  of  his  debtor ;  this  is  an  ad  of  grace,  and  re- 
ftrains  the  power  that  the  King  before  had.     2  /«/?.  jg 

Pledges  be  di/lrained]  It  was  refolved  by  the  court,  thai 
this  ad  does  not  extend,  nor  was  ever  taken  to  ex- 
tend to  fureties  in  a  bond  or  recognizance,  if  they  mav 
be  fo  called,  being  bound  themfelves  equally  with  tin 
principal,  as  fureties  to  perform  covenants  and  agree- 
ments are  in  like  manner  ;  but  to  pledges  and  manuca- 
tors  only,  who  by  exprefs  words  are  not  refponfible,  un- 
lefs their  principals  become  infolvent,  and  fo  are  condi. 
tional  debtors  only.  And  fo  the  aft  has  always  been 
conftrued,  and  the  words  themfelves  imply  as  much 
Hard.  378.  Mich.  16  Car.  2.  Attorney  General  w.  Rcjby 

Bv  flat.  9  Hen.  3.  c.  18.  The  King's  debtors  dyin", 
the  King  (hall  be  ferved  before  the  executor. 

By  this  ftatute,  the  King  by  his  prerogative  fhall  b( 
preferred  in  fatisfadion  of  his  debt  by  the  executors  be- 
fore any  other.  And  if  the  executors  have  fufficient  t( 
pay  the  King's  debt,  the  heir  nor  any  purchafor  of  hi: 
lands  (hall  not  be  charged.      2  InJi.  32. 

Stat.  IVeJim.  I.  ^Ed.  I.  c.  19.  enads.  That  the  (herif 
having  received  the  King's  debt,  upon  his  next  accoun 
(hall  difcharge  the  debtor  thereof,  in  pain  to  forfeit  thre. 
times  fo  much  to  the  debtor,  and  to  make  fine  at  thi 
King's  will.  And  the  (heriff  and  his  heirs  (hall  anfwc 
all  monies  that  they  whom  he  employed  do  receive 
and  if  any  other  that  is  anfwerable  to  the  exche 
quer  by  his  own  hands  do  fo,  he  (hall  render  thrice  fi 
much  to  the  plaintiff,  and  make  fine  as  before.  Atii 
upon  payment  of  the  King's  debt,  the  (herifF  (hall  giv 
a  talley  to  the  debtor,  and  the  procefs  for  Icvyirig  th 
fame  (hall  be  (hewed  him  upon  demand  without  fee,  0 
pain  to  be  grievoufly  puni(hed. 

The  King's  debt]  Under  this  word  debt  all  things  dii 
to  the  King  are  comprehended,  and  not  only  debt  i 
the  proper  fenfe,  but  duties  on  things  due,  as  rent; 
fines,  ifiues,  amercements  and  other  duties  to  the  Kin 
received  or  levied  by  the  (herift' ;  for  debt  in  its  larg 
fenfe  fignifies  whatfoever  a  man  doth  owe  ;  and  dcbere  d; 
citur  quia  deeji  habere  ;  debitori  enim  deeji  quodhabet,  cum  J. 
creditoris,  niaxime  in  cafu  domini  regis.     2  In(t.  ic 

The  flicriff  and  his  heirs  Jhall  anfwer]  This  is  to  b 
underftood,  quoad  reftitutionem,  but  not  quoad  pcenam 
that  is  for  the  civil  but  not  for  the  criminal  part ;  for  ii 
is  a  maxim  in  law,  pasna  ex  deliilo  defunSti  hares  tenet 
non  debet  j  and  again  in  rejlitutionem  non  in  fcenam  hart 
fuccedit.     2lnft.  198. 

Stat.  28  Ed.  I.  cap.  12.  enads.  That  beafts  of  fh 
plough  (hall  not  be  diftrained  for  the  King's  debts  fo  lonj 
as  others  may  be  found,  upon  fuch  pain  as  is  elfewhei 
ordained  by  ftatute  {viz.  by  the  flatute  De  di/lriSliom 
fcaccarii,  51  H.  3.)  And  the  great  diftrelTes  (hall  no 
be  taken  for  his  debts,  nor  driven  too  far ;  and  if  th 
debtor  can  find  convenient  furety,  the  diftrefs  (hall  ii 
the  mean  time  be  releafed  j  and  he  that  does  otherwif* 
(hall  be  grievoufly  punifhed. 

This  is  an  ad  of  grace,  and  upon  this  ad  there  lies 
writ  direded  to  the  (heriff,  commanding  him  to  receiv 
furety  according  to  this  ad,  which  if  he  refufes,  an  at 
tachment  lies  againft  him,  or  the  party  offering  furet; 
according  to  this  ad,  if  it  be  refufed,  may  have  ai 
adion  againft  the  (heriff,  i^c.     2  InJi.  565. 

Stat.  25  Ed.  3.  Jlat.  5.  cap.  19.  enables  a  common  per 
fon  to  fue  a  debtor  of  his  (who  is  likewife  a  debtor  t 
the  King)  to  judgment,  but  he  cannot  proceed  to  exe 
cution,  unlefs  the  plaintiff  gives  fecurity  to  pay  the  King 
debt  (irft,  and  then  he  may  take  execution  for  his  ow 
and  the  King's  debt  too. 

For  otherwife,  if  without  giving  fuch  fecurity,  th 
party  takes  forth  execution  upon  his  judgment,  an 
levies  the  money,  the  fame  money  may  be  feized  uf 
on  to  fatisfy  the  King's  debt ;  per  Doderidgc,  J.  Godi 
290.  cites  45  Ed.  3,   Decies  tantum  12. 

Stat.  33  H.  8.  cap.  39.  feif.  2.  enads.  That  all  obi 

gations  and  fpecialties  concerning  the  King  and  his  heir 
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r  made  to  his  or  their  ufe,  (hall  be  made  to  his  Highnefs 
nd  to  his  heirs,  Kings,  in  his  or  their  name  or  names, 
,y  thefe  words,  domino  regi,  and  to  no  other  perfon  to 
lis  ufe,  and  to  be  paid  to  his  Highnefs,  by  thefe  words,  fol- 
lend'  (idem  domino  regi  hared'  vel  executoribus  fuis,  with 
ither  words  ufed  in  common  obligations,  which  obliga- 
ions  and  fpecialties  ftiali  be  in  the  nature  of  a  ftatutefiaplc. 
None  other  is  to  be  charged,  but  fuch  as  were  liable 

0  the  bond  when  it  was  made  j  per  Shute.  Sav,  lO. 
''afch.  22  Eliz.  Parker's  cafe. 

An  obligation  for  performance  of  covenants  is  within 
his  aft,  after  that  the  covenants  are  broken.     Refolved, 

1  Rep.  20.  b.  Mich.  39  is"  40  Eli%.  in  the  Exchequer, 
n  Sir  Thomas  Cecil's  cafe.  S.  C.  cited.   Hard.  368.  Pafch. 

bCar.2.  in  cafe  of  The  Attorney  General  v.  [Faring. 
i.e.  cityed.  Hard.  442.  Pafch.  igCar.  2.  in  cafe  of  The 
ittorney  General  v.  Sir  Henry  Palmer. 

By  feot.  3.  of  the  faid  aft  33  Hen.  8.  c.  39  all  fuch  ob- 
igations,  the  debt  not  being  paid,  fliall  come,  remain, 
nd  be  to  the  heirs  or  executors  of  the  King  as  he  Ihall 
.flign  or  appoint;  and  if  any  perfon  take  any  obli- 
gation to  the  ufe  of  the  King  or  his  heirs,  otherwife  than 
s  aforefaid,  he  fliall  fuffer  fuch  imprifonment  as  fhall  be 
djudged  by  the  King  or  his  honourable  council. 

SeSi.  6.  Cofts  and  damages  are  given  to  the  King, 

SeSi,  7.  Direfts  debts  to  be  fued  for  in  proper  courts. 

Se^.  13.  And  every  of  the  faid  courts  are  impowered 

0  fet  fuch  fines,  penalties  and  amercements,  upon  par- 
ies, IherifFs  officers  and  other  perfons,  for  their  defaults, 
ontempts,  negligences  or  mifdemeanors,  as  to  the  faid 
efpeftive  courts  fhall  feem  expedient.  And  all  trials  in 
he  faid  feveral  courts  (hall  be  by  due  examination  of 
vitnefTes,  writings,  proofs  or  fuch  other  way  as  by  the 
iid  feveral  courts  (hall  be  thought  expedient. 

Seif.  25.  And  in  all  aftions  and  fuits  in  any  of  the 
ourts  aforefaid  for  any  debt  due  to  the  King  by  reafon 
f  any  attainder,  outlawry,  forfeiture,  gift  of  the  party, 
r  by  any  other  collateral  ways  or  means,  it  (hall  be 
jlKcient  in  law  to  (hew  and  allege  generally,  that  the 
arty  to  whom  the  faid  debt  did  belong,  fuch  a  year  and 
ay  did  give  the  fame  to  the  King,  or  was  attainted, 
utlawed,  i^c.  whereby  the  faid  debt  did  accrue  to  the 
ling ;  and  the  fame  matter  fo  to  be  (hewed  and  alleged 
enerally  (hall  be  of  the  fame  force  and  efFeft,  as  if  the 
/hole  matter  had  been  alleged  and  declared  at  large  ac- 
lording  to  the  order  of  the  Common  law. 

1  SeH.  26.  If  any  fuit  be  commenced  or  taken,  or  any 
iirocefs  be  hereafter  awarded  for  the  King,  for  the  reco- 
rery  of  any  of  the  King's  debts,   that  then  the  fame  fuit 

nd  procefs  (hall  be  preferred  before  any  perfon  or  per- 
ons.  And  that  our  faid  fovereign  Lord,  his  heirs  and 
uccefTors,  (hall  have  (irft  execution  againft  any  defendant 
ir  defendants,  of  and  for  his  faid  debts,  before  any  per- 
bn  or  perfons ;  fo  always  that  the  King's  fuit  be  taken 
ind  commenced,  or  procefs  awarded  for  the  faid  debt, 
lit  the  fuit  of  our  faid  fovereign  Lord  the  King,  his  heirs 
)r  fuccelTors  before  judgment  given  for  the  faid  other 
lerfon  or  perfons. 

This  ftatute  abridges  the  prerogative  and  controuls  the 
Common  law ;  and  here  is  a  negative  implied,  per  Baron 
Parker  and  Nichols,  S.  P.  tho'  the  flatute  founds  in  the  af- 
Brmative ;  for  it  enafts  a  new  thing,  and  the  ita  quod  makes 
\  condition  precedent  and  a  limitation.  And  Street  Ch.  B. 
accordingly,  and  the  words  are  introduftive.  Hard.  27. 
Mich.  1655.  in  Scacc.    The  Attorney  General  v.  Andrew. 

Strange  Arg.  faid.  That  upon  this  aft  he  took  it,  the 
fuit  muft  be  faid  to  be  then  taken  or  commenced  when  the 
firft  ftep  is  made  towards  the  proceeding  to  execution,  and 
the  firfi  ftep  to  be  taken  is  to  procure  a  fiat  of  a  baron, 
and  then  it  is  in  faft  that  the  procefs  is  awarded.  G.  Eq. 
R.  222.  Hill.  12  Geo.  I.  in  cafe  of  The  King  v.  Man. 

Se£i.  27.  All  manors,  lands,  tenements,  pofreflions  and 
hereditaments,  the  which  now  be,  or  that  hereafter  (hall 
come  or  be  in,  or  to  the  hands,  pofTeflion,  occupation,  or 
feifin  of  any  perfon  or  perfons,  to  whom  the  faid  ma- 
nors, iJc.  have  heretofore  or  hereafter  (hall  defcend,  re- 
vert or  remain  in  fee-fimple  or  in  fee-tail,  general  or 
fpecial,  by,  from  or  after  the  death  of  any  his  or  their 
anceftor  or  ance(tors  as  heir,  or  by  gift  of  his  ance{tors 
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whofe  heir  he  is,  which  faid  anceftor  or  ancefiors  was,  is 
or  (hall  be  indebted  to  the  King  or  to  any  perfon  or  per- 
fons to  his  ufe,  by  judgment,  recognizance,    obligation 
or  other  fpecialty,  the  debt  whereof  is  or  (hall  not  be 
contented  and  paid  ;    that  then  in  every   fuch  cafe  the 
fame  manors,  Off.  fliall  be  and  (land  by  authority  of  this 
aft,  from  henceforth  charged  and  chargeable  to  and  for 
the  payment  of  the  fame  debt,  and  of  every  part  thereof. 
All  manors]  A.  feifed  of  the  manor  of  F.  in  confidera- 
tion  of  a  marriage  to  be  had  between  B.  his  fon  and  A'l. 
daughter  of  J.  S.  covenanted  to  levy  a  fine  to  the  ufe  of 
himfelf  and  his  wife  for  their  lives,  remainder  to  the  ufe 
of  B,  and  M.  and  the  heirs  of  their  bodies  with  remain- 
ders over;  afterwards  A.  acknowledged  a  recognizance  to 
the  Queen  and  died.     His  wife  died;  the  manor  is  ex- 
tended for  the  Queen's  debt,  by  force  of  the  ftatute.     It 
was  argued   by  Coke,  that  the  manor  is  not  chargeable 
by  the  faid  ftatute;    but  it  was  made  for  the  King's  be- 
nefit in  two  points.      I.  To  make  lands   intailed  liable 
for  the  King's  debts,  where  they  were  not  fo  before,  a- 
gainft  the  ifl'ue.     2.  To  make  bonds  taken  by  the  officers 
of  the  King  to  tiie  ufe  of  the  King,  as  efFeftual  as  fta- 
tutes;  that  the  words  (was  or  (hall  be  indebted)  (hall  not 
be  intended  after  the  gift  made;  that  ((hall  be)  is  to  be  in- 
tended of  future  debts  after  the  ftatute,   whereas  at  the 
time  of  the  fettlement  A.  was  not  receiver  or  other  offi- 
cer to  the  Queen  ;  the  words  are  (by  gift  after  the  debt 
acknowledged  to  the  Queen)  ;  that  this  cafe  is  not  with- 
in the  ftatute  ;    for  the  words  are  (of   the  gift  of    his 
anceftor)   but   here   B.   has    not  the  manor  of  the  gift 
of  A.  but  rather  by  the  ftatute  of  ufes,  and  fo  he  is  in 
the  pojl,  and  not  in  the  per,  by  his  anceftor ;  for  the  fine 
was  levied  to  divers  perfons  to    the  ufes  aforefaid,    nor 
was  the  gift  a  mere  gratuity,  but  in  confideration  that 
he  (hould  marry  the  daughter  of  J.  S.  and  the  debt  ac- 
crued not  till  after  the  gift.     He  admitted  that  had  there 
been  any  fraud  in  the  cafe,  or  any  purpofe  in  A.  when 
he  ma-de  the  conveyance,  to  become  the  King's  debtor 
or  officer,  it  would  be  within  the  ftatute,  and  the  gift 
had  been  a  mere  gratuity,  i^c.  and  afterwards  (as  Coke 
reported)  B.  and  his  lands  were  difcharged.    2  Le.  90,  91, 
pi.  114.   Mich.  29  El.  in  the  Exchequer.     FoJJcew's  cafe. 

Shall  be  indebted]  This  is  intended  an  immediate 
debt,  and  not  fuch  debts  as  are  due  to  the  fubjeft  and  ap- 
pertain or  accrue  to  the  King  by  attainder,  outlawry, 
forfeiture,  gift  of  the  party,  or  by  any  other  collateral 
way  or  means  ;  for  which  this  ftatute  has  a  claufe  a  little 
before  this  btanch  for  the  writ  and  general  manner  and 
form  of  pleading  in  fuch  cafes  of  the  part  of  the  King 
for  the  recovery  of  them,  that  the  party  fuch  a  year  and 
day,  i^c.  (which  fee  at  /.  25.  above)  So  that  the  feveral 
manners  of  penning  thefe  two  branches  manifeft  the  in- 
tention of  the  makers  of  the  aft  to  prefer  immediate 
debts  due  to  the  King  by  judgment,  ^c.  before  debts  of 
the  fubjefts  which  accrue  to  the  King  by  afTgnment,  at- 
tainder, outlawry,  (Sc.  and  the  reafon  was,  becaufe  debts 
due  immediately  to  the  King  by  judgment,  recognizance, 
obligation,  or  other  fpecialty,  are  in  their  nature  more 
high,  and  may  be  better  known,  and  upon  fearch  found, 
than  debts  due  to  fubjefts.  Refolved,  7  Rep.  2.  a.  in  Lord 
Anderfon's  cafe.  Jenk,  226.  pi.  99.  S.  P.  But  for  fuch 
debts  the  King  is  left  at  Common  law.  If  the  King's 
debtor,  officer  or  accountant  has  leafes  for  years  or  goods ; 
thefe  leafes  and  goods  are  not  liable  if  the  faid  debtor  fold 
them  bona  fide:  But  if  he  fold  them  by  covin  it  is  other- 
wife.  If  land  be  purchafed  with  the  King's  money,  it 
is  liable  to  fatisfy  the  King. 

The  debt  ought  to  be  immediately  to  the  King  him- 
felf, or  if  it  be  to  any  other  than  to  the  King,  it  ought 
to  be  originally  to  the  ufe  of  the  King.     7  Rep.  22.  a. 

It  was  refolved.  That  if  tenant  in  tail  becomes  in- 
debted to  the  King  by  receipt  of  monies  of  the  King 
or  otherwife,  unlefs  it  be  by  judgment,  recognizance, 
obligation  or  other  fpecialty,  and  dies,  the  lands  i  nthc 
feifin  of  the  ifTue  in  tail  by  force  of  this  aft  (hall  not  be 
extended  by  this  aft  for  fuch  debt ;  for  the  ftatute  ex- 
tends only  to  the  faid  four  cafes,  and  ail  other  debts  re- 
main at  Common  law.  7  Rep.  2\.b.  Trin.  41  EHx.  in 
Scacc.  in  Lord  Anderfon's  cafe. 

The 
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The  Ifiue  in  tail  (the  land  being  in  his  hands)  is  alfo 
liable  in  either  of  the  faid  four  cafes,  but  not  the  bona  fide 
alienee  of  the  iflue  ;  for  the  words  of  the  ftatute  do  not 
extend  to  this  alienee;  the  Common  law  did  not  help 
the  King  in  thefe  cafes ;  the  ftatute  helps  the  King  in 
the  faid  cafe  againft  the  iiTue  in  tail.  Jenk.^ib.  pl.gg. 
S.P.   Ibu/.  2S5.  pi.  19. 

The  iflue  in  tail  (hall  not  be  charged  by  this  ftatute 
for  the  penalty,  upon  a  convidion  of  rficufancy  of  the 
tenant  in  tail  by  proclamation,  by  the  ftatute  28  Eliz. 
but  otherwife  it  had  been  if  he  had  been  convifted  by 
the  21  Eliz..  1  Rol.  Rep.g4.  Mich.  2tJac.B.R.  in  cafe 
of  The  King  v.  Doifor  Fojier,  cites  as  refolved  Mich.  39 
£jf  40  Eliz. 

In  every  Juch  caje'\  By  the  exprefs  purview  of  this  a£^, 
the  land  fliall  be  folely  extended  as  long  as  it  is  in  the 
poireflion  or  feifin  of  the  heir  in  tail ;  for  this  aft  fays, 
That  in  every  fuch  cafe  the  land  fliall  be  charged.  And 
in  as  much  as  the  land  againft  the  ifl^ue  in  tail  was  not 
extendable  before  this  aft,  the  King  has  benefit  to  ex- 
tend it  in  the  pofieffion  of  the  heir  in  tail,  which  he  could 
not  do  before  ;  but  the  King  cannot  extend  the  lands  of 
the  alienee;  for  the  ftatute  does  not  extend  to  this,  and 
the  makers  of  the  aft  have  reafon  to  favour  the  purchafers, 
farmers,  l£c.  of  the  heir  in  tail,  more  than  the  heir  him- 
felf ;  for  they  are  ftrangers  to  the  debts  of  the  tenant  in 
tail,  and  they  came  to  the  land  bona  fide,  and  upon  good 
confideration.  Refolved,  7  Rep.  11,  b.  Trin.  41  Elix.  in 
Scacc.  in  Lord  Anderfon'%  cafe. 

The  fame  manors]  If  the  goods  and  chattels  of  the 
King's  debtors  be  fufficient,  and  fo  can  be  made  appear 
to  the  flieriff^,  whereupon  he  may  levy  the  King's  debt, 
then  ought  not  the  fherifF  to  extend  the  lands  and  tene- 
ments of  the  debtor  or  of  his  heir,  or  of  any  purchafer 
or  tenant.     2  Infl.  19. 

&e£i.  28.  The  King  fliall  not  be  excluded  to  demand 
his  debts  againft  any  of  his  fubjefts,  as  heir  to  any  per- 
fon  indebted  to  his  Highnefs  or  to  his  ufe,  albeit  this  word 
heir  be  not  comprized  in  fuch  recognizance  or  fpecialty, 
or  that  fuch  perfons  fliall  fay,  that  they  have  not  any  he- 
reditaments to  them  defcended,  but  only  fuch  as  be  in- 
tailed  or  given  to  them  by  the  anceftors. 

By  this  claufe  the  intent  of  the  makers  of  the  aft  ap- 
pears, that  the  heir  in  tail  fliall  be  only  charged  with  the 
debt  of  the  King;  but  lands  in  fee-fimple  were  exten- 
dable at  the  Common  law  in  whatfoever  hands  they 
came,  and  therefore  as  to  them  this  ftatute  was  only  de- 
claralivum  antiqui  juris:  But  as  to  the  eftates  in  tail,  it 
was  introduSiivum  novi  juris  againft  the  ifTue  in  tail.  Re- 
folved, 7  Rep.  21.  b.  Trin.  41  Eliz,  in  face,  in  Lord 
Anderfon's  cafe. 

One  P.  was  indebted  to  the  Queen,  and  one  IF.  was 
bound  to  P.  in  100/.  in  which  obligation  IV.  did  not 
mention  his  heirs ;  P.  affigned  the  obligation  in  which 
JV.  was  bound  to  him,  to  the  Queen,  and  upon  this  pro- 
cefs  was  made  againft  the  heir  of  IV.  And  it  was  held 
by  the  court,  that  inafmuch  as  JV.  did  not  oblige  himfelf 
and  his  heirs,  that  the  heir  by  the  death  of  the  father  was 
difcharged  :  And  if  the  affignment  had  been  made  in  the 
life- time  of  the  father,  and  then  the  father  had  died,  the 
heir  fliould  be  difcharged,  but  the  fon  may  be  charged  as 
executor  or  adminiftrator,  t^c.  Sav.  2.  Pafch.  22  Eliz. 
Warren's  cafe. 

Seif,  29.  Provided,  That  the  King  may  at  his  liberty 
demand  his  debts  of  any  executors  or  adminiftrators  of 
anv  perfon  indebted,  if  the  executors,  Uc.  have  aflets. 

y.  S.  was  obliged  to  Sir  Richard  Cavendijh,  late  trea- 
furir  of  the  chamber  to  King  Henry  VIIL  in  100/. 
^yho  was  indebted  to  the  King,  upon  which  procefs  was 
made  againft  thofe  who  were  tertenants  of  the  faid  f.  S. 
tempore  confeSiionis  fcripti  pratT  made  to  the  faid  Sir 
Richard.  Per  Mamxiood  Ch.  B.  The  tertenants  are  not 
chargeable  in  this  cafe,  but  the  heirs  and  executors.  Per 
Shute  fccond  Baron,  If  an  obligation  be  made  to  the 
King,  it  fliall  be  of  the  fame  nature  as  a  ftatute  ftaplc 
to  all  intents,  by  this  ftatute;  but  obligations  made  to 
other  perfons  to  the  ufe  of  the  King,  fliall  be  executory 
againft  the  obligor,  his  heirs,  executors  or  adminiftrators, 
and  not  againft  other  perfons,  but  if  y.  N.  be  bound  to 
7,  S.  and  y,  5.  afligns  this  to  Sir  Richard  Cavendifj,  and 
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he  over  to  the  tCing,  no  procefs  (hall  be  made  thereupon, 
which  the  court  and  all  the  clerks  agreed.  And  it  was 
held,  that  if  obligor,  after  the  obligation  made,  voluntarily 
makes  feoffment  of  lands,  fuch  feoffees  (hall  be  charoed  • 
otherwife  it  is  of  purchafors  before  the  obligation  made  in 
cafe  of  the  King.    Sav.  12.  pi.  33.  Pafch.  22  Eliz.  Amu'. 

Seel.  30.  If  the  faid  hereditaments  (hall  be  evifted  out 
of  the  pofTeflion  of  fuch  perfons  by  juft  title  without 
fraud,  whofe  hereditaments  (hall  be  chargeable  as  is 
abovefaid  ;  then  all  fuch  hereditaments  fliall  be  acquitted 
of  the  fame  debts. 

B.  wa3  indebted  to  the  Queen,  for  the  payment  of 
which  debt  certain  lands,  which  weie  the  lands  of  the 
faid  B.  at  the  time  of  the  faid  debt,  were  purchafed  by 
one  JV.  againft  whom  and  one  C.  and  D.  the  faid  B. 
exhibited  his  bill  in  the  Exchequer-chamber,  praying 
that  the  equity  of  the  cafe  might  there  be  examined.  Be- 
fore any  aifwer  made  IV.  payed  the  debt,  and  then  de- 
manded judgment  if  the  court  would  hold  further  plea, 
inafmuch  as  the  caufe  of  the  privilege  was  determined,' 
which  is  the  debt  due  to  the  Q^ieen.  And  it  was  held 
by  the  court,  that  upon  this  reafon  the  court  ought  to 
difmifs  the  caufe,  and  fo  it  was  done.  Sav.  15.  pi.  30; 
Pafch.  11  Eliz.  Sir  Thomas  Ragland  v.  IVildgocfe. 

SeB.  3r.  If  any  per  fun  of  whom  any  fuch  debt  fliall 
be  demanded,  (hew  in  any  of  the  faid  courts  fufficient 
matter  in  law,  reafon  or  good  confcience,  why  fuch  per- 
fons ought  not  to  be  charged  with  the  fame,  and  the 
matter  fo  (hewed  be  fufficiently  proved,  the  faid  courts 
(hall  have  power  to  allow  the  proof  and  acquit  all  perfons 
fo  impleaded  ;  any  thing  in  this  aft  to  the  contrary  not- 
withftanding. 

Sufficient  matter  in  laiv]  This  provifo  iloes  not  give  be- 
nefit only  to  him  who  has  matter  in  good  confcience,  but 
alfo  to  him  who  has  good,  perfeft  and  fufficient  caufe 
and  matter  in  law,  reafon  (and  then  comes)  good  con- 
fcience ;  and  without  queftion  the  firft  words,  viz.  caufe 
and  matter  in  law  (hall  extend  to  all  the  debts  of  the 
King,  and  procefs  thereupon,  as  well  at  Common  law 
as  upon  this  aft.  And  the  conclufion  of  the  faid  branch 
does  not  make  againft  it.  For  the  fenfe  thereof  was, 
that  he  (hould  plead  matter  in  law  or  good  confcience, 
and  that  nothing  contained  in  the  faid  aft  ftiould  be  an 
impediment  thereto.  Refolved  per  cur.  7  Rep,  19.  b. 
Mich.  39  £3"  40  Eliz.  in  Sir  Thomas  Cecil's  cafe. 

Scire  facias  ilTued  againft  Sir  IV.  H.  as  heir  to  M.  H. 
his  father,  upon  a  recognizance  acknowledged  to  King ' 
Edward  VI.  by  the  faid  M.  H.  the  flierifF  returned 
fire  feci.,  and  upon  his  default  judgment  was  given.  And, 
becaufe  in  truth  he  never  was  fummoned,  and  had  good 
matter,  if  he  had  had  notice  thereof,  to  plead  in  difcharge 
of  the  recognizance  acknowledged,  all  which  he  {hevre^ 
in  certain  in  a  b:ll  in  Englifi  in  the  Exchequer-cham- 
ber ;  upon  which,  upon  conference  had  by  AIn nwood zn9. 
the  other  Barons,  with  the  two  Ch.  J.  he  was  difchar-l 
ged  of  the  faid  recognizance.  7  Rep.  20.  a,  in  Sir  Thii^ 
mas  Cecil's  cafe.  As  3  Rep.  Trin.  37  Eliz.  Sir  PVillit^ 
Herbert's  cafe. 

In  law,  reafon  or  good  confcience']  A.  obtained  of  th<!,! 
King  a  Privy  feal,  whereby  the  forfeiture  of  certain  re- 
cognizances for  appearing  at  the  feffions,  amounting  rin 
the  whole  to  800  /.  was  granted  to  her.  And  it  waff 
now  made  a  queftion.  Whether  the  court  might  com- 
pound thofe  for  feituresby  virtue  of  their  Privy  feal  which' 
was  granted  before  the  Privy  feal  and  grant  to  A.  ?  And 
it  was  doubted  whether  the  faid  Privy  feal  did  not  take 
away  and  revoke  the  power  given  to  the  cnurt  in  this' 
particular  ?  But  it  was  held  clearly  per  cur.  That  the 
court  might  upon  good  matter  in  equity  difcharge  thefe 
debts  by  virtue  of  this  ftatute.  And  the  cafe  in  queftior* 
feemed  a  hard  cafe  to  the  court,  becaufe  the  party  him- 
felf was  the  caufe  why  there  was  no  appearance,  by  bea- 
ting the  party  (o  heinoufly  the  very  day  before  they  ought 
to  have  appeared,  that  they  were  difabled  thereby  to  ap- 
pear. Hard.  334.  Alich.  15  Car.  2.  in  face.  Mrs, 
Ajlje's  cafe. 

IV.  put  100  /.  out  at  intereft  to  the  defendant, 
and  took  bond  in  the  name  of  one  y.  who  becams 
fth  de  fc,  and  now  the  plaint  ft"  was  relieved  againft  the 

King 
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Cing  upon  this  truft,  in  equity  upon  this  ftatute.  Sed 
.^are.  Whether  this  ftatuie  extends  to  any  equity 
;^ainft  the  King,  otherwife  than  in  cafe  of  pleas  by  way  of 
hfcharge?  But  it  was  likewife  decreed  in  this  caufe  that 
he  plaintiff  fliould  be  faved  harmiefs  from  all  others. 
Flarii.  176.  HilL  12  fa"  13  Car.  2.  Sir  miliam  Hix  V. 
Thl  Attorney  General  and  Sir  IFillinm  Cooper. 

And  the  matter  fo  Jhnued  be  fufficiently  proved]  Sdre 
'adas  iflued  againft  T.  the  father,  and  7".  the  fon,  to 
hew  caufe  wherefore  they  did  not  pay  to  the  King  1000 /, 
or  the  mean  profits  of  certain  lands  holden  by  them  from 
lis  Majefty,  for  which  land  judgment  was  given  for  him  ill 
):he  Exchequer,  and  the  mefne  rates  were  found  by  inquifi- 
!;ion,  which  returned  that  the  faid  mefne  profits  came  to 
iOOo/.  upon  which  inquifitiun  this  fiire  facias  ifTued  ; 
'Whereupon  the  ftieriff  returned  that '/.  the  father  was  dead  ; 
ind  T.  the  fon  now  appeared,  and  pleaded  that  he  took  the 
jrofits  but  as  a  fervant  to  his  father,  and  by  his  command, 
ind  rendered  an  account  to  his  father  for  the  faid  profits, 
md  alfo  the  judgment  for  the  faid  lands  was  given  againft 
)is  father  and  him  for  default  of  fufficient  pleading,  and 
lot  for  the  truth  of  the  fadt ;  and  he  (hewed  this  fla- 
ute,  which  he  pretended  aided  him  for  his  equity  : 
iATiKreiipon  the  King  demurred.  Tanfield  Ch.  B.  faid, 
hat  the  matter  in  equity  ought  to  be  fufficiently  proved, 
nd  here  is  nothing  but  the  allegation  of  the  party,  and 
he  demurrer  of  Mr.  Attorney  for  the  King ;  and  if  the 
lemurrer  be  in  law  an  admittance  of  the  allegation, 
nd  fo  a  fufficient  proof  within  the  ftatute,  is  to  be  advi- 
ed  upon  ;  and  for  that  point  the  cafe  is  but  this  :  A 
are  facias  iflues  out  of  this  court  to  have  execution  of 
recognizance,  which  within  this  adt  ought  by  pretence 
nd  allegation  of  the  defendant  to  be  difcharged  for  mat- 
er in  equity,  and  the  defendant  pleads  his  matter  in  equi- 
yr,  and  the  King  fuppofmg  this  not  to  be  eqjity  within 
his  ftatute,  demurs  in  law,  whether  that  demurrer  be 
n  infufficicnt  proof  of  the  allegation  within  the  ftatute 
r  not?  Adjornatur.  Lane  51.  Pafch.  7  Jac.  in  the 
;xchequer.  Trollop's  cafe. 

Se£i.  33.  This  ad  ftiail  not  take  away  any  liberties 
eloni'ing  to  the  dutchy  and  county  Palatine  of  Lancajler. 

Seii.  34.  Procefs  and  executions  for  debts  in  the  court 
f  Exchequer  ftiall  be  made  in  the  Exchequer  by  fuch 
fficer  as  hath  been  ufed,  as  by  this  a£l  is  limited. 

Stat.  13  tUz.  tap.  4.  feil.  I.  eiiaas,  That  all  the 
lands,  tenements  and  hereditaments,  which  any  acomp- 
ant  of  the  Queen,  her  heirs  and  fucceflbrs,  hath  while 
,e  remains  accountable,  ftiall  for  the  payment  of  the 
ebts  of  the  Queen,  her  heirs  and  fuccefTors,  be  liable, 
nd  put  in  execution  in  like  manner,  as  if  fuch  accomp- 
ant  had  ftood  bound  by  writ  obligatory  (having  the  cffed 
>i  the  ftatutc-fta(  le)  to  her  Majefty,  her  heirs  and  fuccef- 
br»,  for  payment  of  the  fame. 

The  Queen  by  her  letters  patents,  granted  Catalla  ut- 
'agatorum  tf  felonum  de  fe,  within  fuch  a  precindt ;  one 
who  was  indebted  to  the  Queen  is  felo  de  fe  within  the 
wecind.  It  was  the  opinion  of  all  the  Barons,  and  fo 
ruled,  that  notwithftanding  the  grant  by  the  faid  letters 
patents,  the  Queen  ftiall  have  the  goods  for  fatisfying  her 
debt,  ■i  Le.  113.  />/.  161.  Hill.  76  Eliz.  in  the  Ex- 
chequer. Anon'.  Mo.  I2fe,  127.  S.  C.  between  The 
i^een  and  Bijhop  of  Sarum  and  Coxhead ;  and  there  per 
Manwood  Ch.  B.  the  patent  does  not  extend  to  have  the 
goods  oi  felo  de  fe  againft  the  Q^ieen  for  her  debt,  be- 
caufe  it  wanted  the  words  (licet  iangat  nos ;)  but  he 
agreed,  that  if  the  lands  of  the  felon  be  liable  [fufficient 
to  anfwer]  all  the  debt  of  the  Queen,  the  court  may  in 
difcretion  take  all  the  lands  in  extent,  and  leave  the 
goods  to  the  patentee.  And  as  to  a  petition  of  Coxhead 
praying  a  difcharge  of  the  lands,  ^c  by  him  purchafed 
of  the  officer  debtor  to  the  Queen,  it  wrs  anfwered)  that 
the  land  was  fubjedt  to  the  Queen's  exient  for  all  arrears 
of  receipts  by  his  office  received  before  the  conveyance 
thereof,  though  the  receipt  be  after  the  conveyance,  and 
that  by  leafon  of  this  ftatute ;  but  as  to  another  office  ac- 
cepted after  the  conveyance  of  the  land,  the  arrears  of 
that  (hall  not  charge  tlie  land  fo  conveyed. 

B.  L.  having  purchafed  a  long  term  for  years   in   the 
Lamb  Inn,  and  of  other  houfes  in  St.  Clement's  pari(h, 
afterwards  purchafed  the  inheritance  i  afterwards  he  be- 
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came  receiver  of  North  iVales,  and  having  occafion  for 
500/.  a(figned  o'vier  the  term  by  way  of  thortgage  to 
"y .  S.  Afterwards  on  the  marriage  of  E.  L.  his  fon,  he 
fettled  the  houfes  in  St.  Clement's  (inter  alia)  on  himfelf 
for  life,  remainder  to  E.  L.  his  fon,  and  the  heirs  of  his 
body.  There  was  ifTue  of  the  marriage  a'daughtfer,  now 
the  wife  of  P.  after  this  B.  L.  mortgages  thefe  houfes  to 
N.  for  i8go/.  The  King  ejttends  thefe  houfes  for  the 
debt  of  B.  L.  N.  gets  an  affignment  of  the  extent,  and 
a  Privy  feal  for  the  debt.  Refolved,  I  ft.  That  by  the 
ftatute  of  Queen  Elizabeth  the  land  and  the  real  eftate 
of  B.  L.  was  bound  and  ftood  liable  to  anfwer  the 
King's  debt,  although  he  was  not  aiSually  a  debtor  to  the 
King,  nor  ally  extent  againft  him  in  feveral  years  after. 
2dly,  That  where  i  term  is  attendant  on  the  inheritance, 
if  the  King  extends  the  inheritance,  he  (hall  have  a 
right  to  (he  term  ;  but  if  it  be  a  terrh  in  grofs,  and  af- 
figned  before  any  aftual  eJctent,  the  affignhient  will  ftand 
good,  and  the  term  not  liable  to  the  King's  debt.  2 
Fern.  389,  3^0.  Mich,  in  Cane.  NichoJls  v.  How  and 
Porter,  iff  al',  &  e  contra. 

Se£i.  2,  3.  If  this  fuper  be  not  paid  \*ithin  fix  months 
after  the  account  paft,  the  Qufeen,  &c.  ihay  fell  fo  much 
of  his  eftate  as  will  anfiver  thfe  debt,  idnd  the  overplus  of 
the  fale  is  to  be  rendered  to  the  accoiriptant  or  his  heirs, 
by  the  officer  that  receives  thie  purchafe  hioheyj  without 
further  warrant. 

Upon  this  ftatute  divers  doubts  iand  tjuefjions  were 
moved.  I  ft.  If  the  debtor  died,  whether  the  land  might 
be  fold  ?  2dly,  When  the  account  is  determined  after  his 
death.?  3dly,  When  the  accountant,  after  his  becoming 
debtor,  and  in  arrearages,  makes  feoffment,  or  other  ef- 
tate over,  or  charges  or  incumbers  the  land,  either  to 
his  ifTue,  or  others  of  his  blood,  to  prevent  the  Q^ieen's 
felling,  or  upon  other  confideration,  whether  ftie  may 
fell  the  land,  the  wordj  of  the  adl  being  make  fale,  tTr. 
of  fo  much  of  the  lands,  l^c.  of  every  fuch  accountant 
or  debtor  fo  found  in  arrearages,  iffc.  and  that  the  fale 
(hall  be  good  and  available  in  law  againft  the  party  ac- 
countant, and  his  heirs  claiming  as  heirs.  4thly,  If  the 
accountant  was  feifed  of  land  in  tail,  whether  this  land 
might  be  fold  to  be  good  againft  the  ifTue  ;  for  the  ouft- 
ing  of  which  doubts  the  ftatute  of  27  Eliz.  cap.  3. 
was  made,  but  this  gives  remedy  only,  that  the  land  (hall 
be  fold  after  the  death  of  the  debtor,  and  when  the  ac- 
count is  made  after  his  death,  and  therefore  to  remedy 
the  other  mifchiefs,  the  ftaiute  29  Eliz.  cap.  7.  wai 
made  [But  the  fame  being  only  a  temporary  adt  is  expi- 
red.] Mo.  646,  i^c.  pi.  895.  Anon',  [where  part  of  thS 
faid  laft  mentioned  adl  is  fet  forth  and  explained.] 

Se£f.  5.  If  fuch  accountant  or  debtor  purchafe  lands 
in  others  names  in  truft  for  their  ufe,  that  being  found 
by  office  or  inquifition,  thofe  lands  alfo  (hall  be  liabli:  i6 
fatisfy  the  debt  in  /uch  manner  as  before  is  exprefled. 

Se£i.  6.  Lands  purchafed  by  accountants  fince  the  be- 
ginning of  the  Queen's  reign,  either  in  their  own 
names,  or  in  the  names  of  others  in  truft  for  their  ufe, 
(hall  be  alfo  liable  to  be  fold  for  the  difcharge  of  their 
debts  as  aforefaid,  rendring  the  overplus  to  the  accoun* 
tant  as  before. 

Se£i.  9.  Provided,  That  biftiops  lands  fliall  be  only 
chargeable  for  fubfidies  or  tenths,  as  they  were  before 
the  making  of  this  adi,  and  not  otherwife. 

SeSi.  10.  Neither  (hall  this  adt  extend  to  charge  any 
accountant  whofe  yearly  receipt  exceeds  not  300  /.  other- 
wife  than  as  he  was  lawfully  chargeable  before  this  adt. 

Se£}.  II,  12.  Neither  fliall  this  adt  extend  to  fuch  ac- 
countants, as  by  order  of  their  offices,  and  charge,  imme- 
diately after  their  accounts  paft,  are  to  lay  out  money 
again  ;  fuch  as  are  Treafurers  oi  war,  garifonsj  navy, 
provifion  of  vidluals,  or  for  fortifications  or  buildingSi 
and  the  mafter  of  the  wardrobe  j  unlefs  the  Queen,  Qc. 
command  prefent  pay. 

Se£i.  13.  Neither  doth  this  adt  extend  to  (herifFs,  ef- 
cheators  or  bailiffs  of  liberties,  concerning  whofe  accounts 
the  courfe  remains  the  fame  that  it  was  before. 

SeSi.  14.  Lands  bought  of  an  accountant  bona  fide^ 
and  without  notice  of  any  fraudulent  intent  in  the  ac- 
countant, (ball  be  difcharged  ;  and  if  they  be  found  bv 
6  Y  cffice'. 
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oflke,  yet  (hall  they  upon  traverfe  be  difcharged  without 
liA'^ry,  oujiir  U  inain  or  other  fuit. 

If  a  niarj  is  a  receiver  to  the  King,  and  is  not  indebt- 
ed, but  is  clear,  and  fells  his  land,  and  ceafes  to  be  re- 
ceiver, and  afterwards  is  appointed  to  be  receiver  again, 
and  then  a  debt  is  contrafled  with  the  King,  the  former 
file  is  good,  /irg.i  A'lcd.l^"].  2gCar.2.  in  fcau.  At- 
torney General  v,  Aljhn. 

SiSi.  15.  The  Qiieen,  l^c.  being  fatisficd  by  fale  of 
lands,  the  fuieiies  (hall  be  difcharged  for  fo  much,  and 
if  any  yet  remain  unpaid,  the  fureties  fliall  pay  the  refi- 
due  ratably  according  to  their  abilities. 

By  27  Eli%,  cap.  3.  fe^.  2.  The  Queen,  l^c.  may 
make  fale  of  the  accountant's  lands,  iSc.  as  well  after  his 
death  as  in  his  life-time,  and  as  well  where  the  account 
is  made,  and  the  debt  known  within  eight  years  after  his 
death,  as  where  the  account  is  made,  and  the  debt  known 
in  his  life-  time. 

Se£i.  3.  Provided,  that  after  the  accountant's  death, 
and  bero:e  the  lands  be  fold,  a  fare  facias  fhall  be  awar- 
ded to  garnift  the  heirs,  to  fliew  caufe  why  lands,  i^c. 
(hould  not  be  fold,  i^c.  whereupon,  if  the  heir,  upon 
fuch  garnifliment  or  two  nihih  returned,  do  not  prove 
unto  the  court,  that  the  executors  or  adminiftrators  of 
the  accountant  have  fufEcient,  then  ten  months  after 
fuch  two  mhili  or  garnifhment  returned  the  land,  iSc. 
fhall  be  fold  and  difpofed  according  to  the  flatute  of  13 
EUt..  cap.  4. 

Seil.  4.  Neverthelefs,  the  heir's  fale  hona  fide  upon 
good  confideration  before  the  fcire  facias  awarded,  (hall 
be  good  to  him  that  is  not  confenting  to  defraud  the 
Queen,   l^c. 

Sea.  5.  This  ftatute  fhall  extend  to  all  officers  of  re- 
ceipts and  accounts  to  her  Majefty,  and  to  no  other. 

Se£i.  6.  If  the  debt  grow  in  the  courts  of  the  dutchy 
or  wards,  a  Privy  feal  (hall  ifTue  out  againft  the  heir  to 
appear  at  a  certain  day,  to  (hew  caufe,  i^c.  when,  if  he 
appears  not,  upon  affidavit  made  that  it  was  duly  ferved, 
an  attachment  with  proclamation  (hall  ilTue  out  againfl 
him,  to  be  proclaimed  in  fome  open  marke*  in  the  county 
where  he  dwelt  twenty  days  (at  leaft)  before  the  return 
thereof,  whereupon,  if  he  appears  not,  the  lands,  tSc. 
(hall  be  fold  and  difpofed  as  aforefaid. 

ScSi.  7.  The  heir's  lands  (hall  not  be  fold  during  his 
minority  ;  but  at  any  time  within  eight  years  after  his 
full  age  they  (hall  be  liable  as  aforefaid. 

For  more  learning  concerning  the  King's  prerogative,  fee 
4  Bac.  Abr.  and  16  Stf  17  Vin.  Abr.   ///.  Prerogative. 

^^erOgattiJC  court,  (Curia  prarogativa  Archiepifcopi 
Cantuarienfis,)  Is  the  court  wherein  all  wills  are  proved 
and  all  adminiftrations  taken  that  belong  to  the  Arch- 
bifliop  by  bis  prerogative ;  that  is,  in  cafe  where  the  de- 
ceafed  had  goods  of  any  confiderable  value  out  of  the 
diocefe  wherein  he  died  ;  and  that  value  is  ordinarily  5  /. 
except  it  be  otherwife  by  compofition  between  the  faid 
Archbi(hop,  and  fome  other  Bifhop,  as  in  the  diocefe  of 
London  it  is  ten  pounds :  And  if  any  contention  grow 
between  two  or  more,  touching  any  fuch  will  or  admi- 
niftration,  the  caufe  is  properly  debated  and  decided  in 
this  court.  The  Judge  whereof  is  termed  Judex  curia 
Pfxrogativse  Cantuarienfis,  the  Judge  of  the  Prerogative 
court  of  Canterbury.  The  Archbifhop  of  York  hath  alfo 
the  like  court,  which  is  termed  his  Exchequer,  but  far 
inferior  to  this  in  power  and  profit.      4  Inji.  fol.  375. 

PjcrogatiDe  of  tlje  315tfF)0]j  of  Cantethurp'  or 

I^O^k,  (Prarogativa  Archiepifcopi  Cantuarienfis  five  Ebo- 
racenfis,)  Is  an  efpecial  pre-eminence  that  thefe  fees  have 
in  certain  cafes  above  ordinary  Bifhops  within  their  pro- 
vince, of  which  whoever  defires  to  receive  more  full  in- 
formation, may  read  the  book,  intituled,  De  Antiquitate 
Brttannica  Eccltfia  Cantuarienfis  Hiftoria,  and  efpecially 
in  the  eighth  chapter  of  that  book,  pag.  25.  Cowell, 
edit.    1727. 

P?e0bpt£l-,  A  prieft.     Id.  ib. 

^?e9l)ptcrntu3  guoaco^um  mm  Singlm,   Was 

a  temporal  office  m  Henry  the  Third's  time,  being  the 
Cuflos  rotulorum,  or  Controllerfhip  of  the  Exchequer,  for 
the  Jews.  Scaccarii  Judaifmi  nnflri.  Clauf.  27  H.  3. 
pars  13.  m,  3. 
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P?e?l})tcnum,  The  prefbytery  ;  the  choir  or  chancel 
fo  called,  becaufe  it  was  the  place  appropriated  to  the  Bi- 
(hop  and  priefts,  and  other  clergy,  while  the  laity  were 
confined  to  the  nave,  or  body  of  the  church.     Id  ib 

P?aefcri}Jtion,  (Prafiriptio,)  h  a  title  acquired  by 
ufe  and  time,  and  allowed  by  the  law,  which  is  beyond 
the  memory  of  man.  Kitchen,  fol.  104.  faith  thus,  Pre- 
fcription  IS,  when  for  continuance  of  time.  Ultra  memo- 
nam  hominis,  a  particular  perfon  hath  particular  right  a-  ■ 
gainft  another  particular  perfon  ;  with  whom  agrees,  Co 
hb.  4.  /  32.  and  Co.  on  Lit.  /  140.  But  as  in  the  Civil 
law,  fo  hkewife  in  the  Common,  Prefcription  may  be  iaa 
Ihorter  time,  at  leaft  in  fome  fpecial  cafes :  As  for  exam-- 
pie,  where  the  flatute  i  H.  8.  cap.  9.  faith,  That  aU  ac*. 
tions  popular  muft  be  fued  within  three  years  after  the 
offence  committed  :  And  the  fiat.  7  H.  8.  3.  that  four 
years  being  part  after  the  ofFence  committed  in  one  cafe, 
and  one  year  in  another,  no  fuit  can  be  commenced- 
And  ihtjiat.  31  Eliz.cap.  5.  faith.  That  all  adions,  Wri 
brought  upon  a  ftatute,  the  penalty  whereof  belongs  to  the 
Kmg,  (hall  be  brought  within  two  years  after  the  offence 
committed,  or  elfe  be  void  :  And  the  fat.  39  Eliz.  c.  I.- 
faith,  That  anions  brought  after  two  years  by  any  com- 
mon perfon,  or  after  three  years  by  the  King  alone,  for 
decay  of  hufbandry,  (hall  be  of  force  :  Whofoever  of- 
fendeth  againft  any  fuch  ftatute,  and  efcapes  unqueftion- 
ed  for  two  years,  or  three,  (of  the  two  latter  of  the  three 
forementioned  ftatutes,)  may  juftly  be  faid  to  have  pre- 
fcribed  againft  that  adion.  The  like  may  be  faid  of  the 
ftatute  made  23  El.  cap.  i.  which  faith.  That  all  offences 
comprized  in  that  flatute,  made  jn  the  thirteenth  year  of 
Ehz.  cap.  2.  are  inquirable  before  both  juflices  of  peau 
and  affize  within  a  year  and  a  day  after  the  ofFence  com- 
mitted :  Alfo  the  title  that  a  man  obtaineth  by  the  paff- 
ing  of  five  years,  after  a  fine  acknowledged  of  any  lands 
or  tenements,  may  juftly  be  faid  to  be  obtained  by  pra- 
fcription :  And  whereas  the  ftatute  made  8  /?.  2.  cap.  4. 
faith.  That  a  judge,  or  clerk,  convided  for  falfe  entring 
of  pleas,  may  be  fined  within  two  years ;  the  two  years 
being  paft,  he  prefcribeth  againft  the  punifhment  of  the 
faid  ftatute:  And  whereas  the  flatute  wHen.'j.  fays. 
That  he  who  will  complain  of  maintenance  or  embra- 
cery, whereby  perjury  is  committed  by  a  jury,  muft  do  it 
within  fix  daysjthofe  fix  days  ended,  the  parties  preficribe: 
And  divers  other  ftatutes  have  the  like  limitation  of  time, 
whence  may  arife  a  like /ir;/fr;>/w;.  Cowell.  See  Cufi* 
torn,  and  17  Vin.  Abr. //V.    Prefcription. 

P^ffcntatton,  {Prafintatio,)  Is  ufed  properly  for  the 
aa  of  a  patron,  offering  his  clerk  to  the  biftiop,  to  I 
inftituted  to  a  benefice  of  his  gift ;  the  form  whereof  fi 
in  Reg.  Orig.  fol.  322.     And  prefentee  is  the  clerk  who 
fo  prefenfed  by  the  patron.     Cowell,  edit.  1727.  "l 

The  examination  of  a  clerk  prefented  to  a  benefice, 
belongs  to  the  ordinary.  Art.  Cler.  9  Ed.  2.  f}.  r.  c.  I  J.  • 

The  King's  prefentments  in  another's  right  releaMi 
25  Ed.  2-  fi.  3.  c.i.  ■  <^ 

A  limitation  of  the  King's  prefentment  in  anothA 
right,  to  three  years  before  the  prefentment  made,  by  i^ 
Ed.  3.  fl.  4.  c.  2.  repealed,  25  Ed.  3.  fi.  3.  f.  2. 

The  King's  title  to  prefent  in  another's  right,  tote 
examined,  25  Ed.  3.  f,  3.  c.  3. 

The  ordinary  or  his  clerk  may  counter-plead  the 
King's  title,   25  Ed.  3.  fi.T,.  c.-]. 

The  King's  prefentee  (hall  not  be  admitted  to  a  bene- 
fice that  is  full,  until  it  be  recovered  bv  law,  ixR.Z. 
fi.  I.  c.  I.  '  -* 

An  incumbent  put  out  by  the  King's  prefentee  may 
purfue  his  remedy  at  any  time,  4  i/.  4.  r,  22.  See  jaO*! 
iJOtofOn,  315cncfice,  and  i-jVin.Abr.m.    Prefentatim. 

prefentment.  Is  a  mere  denunciation  of  the  jurors 
themfelves,  or  fome  other  officer,  as  juftice,  conftable, 
fearcher,  furveyor,  isfc.  (without  any  information)  of  an 
offence  inquirable  in  the  court  whereunto  it  is  prefent- 
ed.    Lamb.  Eiren.  lib.  4.  pag.  467. 

i>?cCDEnt,  (Prafes,)  In  a  legal  fenfe  denotes  the 
King's  Lieutenant  in  a  province  or  funflion  ;  as  the  Pre- 
fident  of  Wales,  York,  Berwid,  if(. 
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J^^CfiUCnt  of  t\)C  Council,  Relates  to  the  funaion 
f  the  perfon,  and  is  the  fourth  great  officer  of  (late: 
[e  is  as  ancient  as  the  reign  of  King  John;  and  hath 
imetimes  been  called  Principalis  Confiliarius,  and  other 
mes  Capitalii  Confiliarius.  The  office  of  Prefident  of 
le  Council  was  ever  granted  by  letters  patent  under  the 
Jreat  feal  durante  beneplacito ;  and  this  officer  is  to  at- 
:nd  upon  the  King,  to  propofe  bufinefs  at  the  council 
ible,  and  report  to  his  Rlajefty  the  tranfadions  there  : 
.Ifo  he  may  affociate  the  Lord  Chancellor,  Treafurer 
nd  Privy  feal,  at  naming  of  ftierifFs ;  and  all  other  a£ls 
mited  by  any  ftatute  to   be  done  by  them.     2i  Hoi.  8. 

20. 

|D^eft5Cnt  of  tlje  tCCatiers:,  There  is  mention  of  a 
relident  of  weavers  of  Kidderminjler  ftufFs.  Stat.  22  £3" 
3,     Car.  2.  cap.  I. 

^?CfRuCJ,  For  fea  fervice.     See  ^Cil-meu, 

P^Cll,  Is  ufed  for  a  duty  in  money,  to  be  paid  by  the 
leriff  upon  his  account,  in  the  E,xchequer,  or  for  money 
:ft,  or  remaining  in  his  hands,      2  £3"  3  Ed.  6.  cap.  4. 

^?elIat(on«^monCi',  (PraJJatio,  a  paying  or  perform- 
ig)  Is  a  fum  of  money   paid    by  archdeacons  yearly  to 

leir  bifhop  Pro  extcriore  jurlfdiiiione Et  fint  quieti  a 

rjeftationei^«n7^;V.  Cart.  H.  7.  Burgenf.  Mount-Gomer. 
hajlatio  was  alfo  anciently  ufed  for  purveyance.  See  Philip's 
oolc  on  that  fubjedt,  pag.  222.    And  fee  ^ptl'tttialitiCiS, 

^^ettj^mOllCP,  Is  fo  called  from  the  French  word  preji^ 
lat  is,  proinptus,  expeditus,  for  that  it  binds  thofe  that  re- 
eive  it,  to  be  ready  at  all  times  appointed,  being  meant 
DBimonly  of  foldieis.  18/^.6.19.  7//.  7.1.  ■^Pl.i.^. 
id  2  Ed.  6.  2. 

^^CfUtnptiOll,  (Prafumptio,)  Is  a  fuppofition,  opinion 
r  belief  previoufly  formed  ;  and  is  of  three  forts ;  i.  Vi- 
lent,  which  is  many  times  a  full  proof;  as  if  one  be 
illed  in  a  houfe,  and  a  man  is  feen  to  come  out  of  the 
3ufe  with  a  bloody  fword,  and  no  other  perfon  was  at  that 
me  in  the  houfe ;  thi?,  though  but  prefuinption^  is  as  a 
roof.  2.  Probable,  which  hath  but  a  fmall  efFeft.  3.  Le- 
is,  feu  iemeraria,  which  is  of  no  prevalence  at  all :  So 
I  cafe  of  a  charter  of  feoffment,  if  all  the  witnefTes  to 
e  deed  be  dead;  the  violent  prefurnption,  which  Hands 
r  a  proof,  is  continual  and  quiet  pofTeffion.  Co.  on  Lit. 
h.  I.  c.  I.  fe£i.  1.  Ptsefumptio  y?i2f  in  dubio,  it  is  doubt- 
1  of,  yet  accounted  Veritatis  comes,  quatetius  in  contra- 
um  nulla  eft  prohatio,  ut  regula  fe  habet,  Jiabitur  prae- 
mptio  donee  probe tur  in  contrarium.    Cowell,  edit.  1727. 

If  the  eldeft  fon  be  beyond  fea  at  the  death  of  the  an- 
;ftor,  and  the  youngeft  enters  into  the  land,  he  is  not 
xounted  in  law  a  difTeifor ;  becaufe  the  law  prefumes, 
lat  he  preferves  the  pofTeffion  for  his  brother;  but  if  up- 
n  his  brother's  return  be  keeps  him  out  of  pofTeffion, 
len  the  law  looks  upon  him  as  a  dilTeifor.  Per  Doderidge, 
fit.  68.  Pafcb.  I  Car.  in  Mayoui's  cafe. 

Where  the  law  intrufls  perfon?,  as  (juftice  of  peace) 
Mth  the  execution  of  a  power,  the  court  ought  to  give 
redit  to  them  in  the  execution  of  that  power;   though 

they  make  a  falfe  return  whereby  the  party  and  juflice 
re  abufed,  they  may  be  punifhed.  iz  Alod.T^^z,  Hill. 
\Geo.  B.  R.   The  ^een  v.  Simpfon. 

^B^etentCr,  How  attainted,  I'^IV.  3.  c.  3.  fa.  I.  Af- 
erting  his  right  punifhed  with  pramunire,  7  £3'  8  PFill.  3. 
.  27.  fe£f.  2.  b  Ann.  c.  7.  fif.  2.  Correfponding  with 
lim,  or  his  fons,  treafon,  13/^.3.  c.  i- fif.'i..  17  G«. 
'..  f.  39.  Securing  his  perfon  on  his  landing,  or  attempt- 
ng  to  land,  hov/  rewarded,  i  Geo.  i.  Ji.i,  c.  I.  fc£f.  9. 
S'T?.  2.  c.  13.  feSi.  28,  29. 

^jetenfeO  Cigljt,  or  title,  (Jus  pratenfum,)  Is  where 
■ne  is  in  pofTeffion  of  lands  or  tenements,  and  another  who 
s  out,  claims  ir,  and  fues  for  it ;  here  the  pretetfed  right 
nd  title  is  faid  to  be  in  him  who  doth  fo  claim  and  fue. 

i^JCtUtm  fepillcljjt,  Are  thofe  goods  which  accrue  fo 
he  church  in  which  a  corpfe  is  buried,    Cowtll,  ed.  I'jZ'J. 

^^ire.    See  ©aliic. 

^^ilIC#0;nlld,  in  the  lordfhip  of  Rodeley,  in  the  county 
f  Ghucejier,  is  ufed  and  paid  unto  this  day,  as  a  rent  to 
he  lord  of  the  manor  by  certain  tenants,  in  .duty  and 
cknowledgment  to  him,  for  their  liberty  and  privilege 
f  filhing  in  the  river  Severn  for  lampreys ;  prid^  for 
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brevity,  being  the  laft  fyllable  of  lamprid  (as  they  were 
anciently  called)  and  gavel,  a  rent,  or  tribute.  7aylor'% 
Hi/iory  of  the  gavelkind,  cap.  9.  fol.  1 12,  1 13. 

P?tetts(.    See  papitt3,  Mccafant0,  itome. 

l^^imagC,  Is  a  duty  due  to  the  mariners  and  failors, 
for  the  loading  of  any  fhip  ai  the  fetting  forth  from  any 
haven,  (mentioned  m  Jlat.  32//,  8.  cap.  14.)  which  in 
fome  places,  is  a  penny  in  the  pound ;  in  others  fix-pence 
for  every  pack,  or  bale,  or  otherwife,  according  to  the 
cuftom  of  the  place, 

I^JltmirertUS,  The  firfl  of  any  degree  of  men  ;  but 
fometimes  it  fignifies  the  nobility.  Primicerios  totius  An- 
ghis  were  the  nobility  of  England.     Mon.  i  torn,  p  838 

PjimtCC  feiCn,  (Prima  feifina)  The  iirft  pofTeffion, 
or  feifm  was  heretofore  ufed  as  a  branch  of  the  King's 
prerogative,  whereby  he  had  the  firft  pofTeffion,  that  is, 
the  entire  profits  for  a  year  of  all  the  lands  and  tene- 
ments, whereof  his  tenant  (that  held  of  him  in  capite) 
died  feifed  in  his  demefne  as  of  fee,  his  heir  being  then 
at  full  age,  until  he  do  his  homage,  or  if  under  age,  un- 
til he  were  of  age.  Staundf.  Prarog.  cap.  3.  and  Braiion^ 
lib.  4.  trail.  3.  c.  I.  But  all  the  charges  arifing  by  pri- 
mier  feifins  are  taken  away  by  the  flatute  12  Car.  2.  c.  24. 
l^^imOgenitUte,  (Primogenitura)  The  title  of  an 
elder  brother  in  the  right  of  his  birth  :  The  reafon  of 
wjhich  Co.  upon  Lit.  fays,  is,  ^i  prior  efl  tempore,  po- 
tior eji  jure  ;  affirming  moreover,  Tim  in  King  Alfred'* 
time,  knights  fees  defended  to  the  eldeft  fon  ;  for  that  by  the 
divifion  of  fuch  fees  between  males,  the  defence  of  the  realm 
might  be  weakened.  And  Judge  Doderige  in  his  treatife  of 
nobility  {Mh,  pag.  ii().  it  was  anciently  ordained.  That 
all  knights  fees  fliould  come  unto  the  eldeft  fon  by  fuc- 
ceffion  of  heritage,  whereby  he  fucceeding  his  anceftors  in 
the  whole  inheritance,  might  be  the  better  enabled  to  main- 
tain the  wars  againft  the  King's  enemies,  or  his  lords : 
And  that  the  focage  fhould  be  partible  among  the  male 
children,  to  enable  them  to  increafe  into  many  families, 
for  the  better  furtherance  in,  and  increafe  of  hufbandry, 
Cowell,  edit.  1727. 

pjincc,  (Princeps,)  Is  fometimes  taken  at  large  for 
the  King  himfelf,  but  more  properly  for  the  King's  eldefl 
fon,  who  is  Prince  of  Wales,  as  the  eldeft  fon  to  the 
French  King  is  called  Dauphine,  both  being  born  princes. 
Feme's  Glory  of  Generoftiy,  pag.  138.  Before  Edward  the 
Second,  who  was  born  at  Carnarvon,  and  the  firjl  Englijh 
Prince  of  Wales,  the  King's  eldeft  fon  was  ftiled  Lord 
Prince.  Staundf  Prarog.  cap.  22.  yi'/.  75.  See  27  //.  8. 
c.  26.  and  28  H.  8.  3.  And  Stowe's  Annals,  p.  303.  But 
Prince  was  a  name  of  dignity  long  before  that  time  in 
England;  for  in  a  charter  of  King  Of  a,  after  the  bifhops 
had  fubfcribed  their  names,  we  read,  Brordanus  PatritiuSf 
Binnanus  princeps ;  and  afterwards  the  dukes  fubfcribed 
their  names.  And  in  a  charter  of  King  Edgar  in  Mon.- 
Angl.  torn.  3.  pag,  302,  Ego  Edgarus  Rex  rogatus  ab  epif- 
copo  meo  Deorivolfe,  tC  principe  meo  Alfredo,  &c.  And  in 
Matt.  Parifpag.  155.  Ego  Halden  princeps  Regis  pro  vi' 
ribtts  affenfum  prtebeo,  ^  ego  Turketillus  dux  concedo.     See 

l^ing. 

ISjittCt'lJal,  (Princtpalium,)  An  heirloom,  which  fee. 
It  was  alfo  fometimes  ufed  for  a  mortuary,  or  corft-prefent 

Item  lego  equum  meum'vocatum  le  Bay-G tiding,  ut  of- 

fratur  ante  corpus  meum  in  die  fepultura  mecs,  nomine 
Principalis  Vlt.  volun.  Johannis  Marclefield.  9  Hen.  5.  In 
Urchenfield,  in  the  county  of  Hereford,  certain  princi- 
pals, as  the  beft  beaft,  the  beft  bed,  befl  table,  i^c.  pafs 
to  the  eldeft  child,  and  are  not  liable  to  partition.  Alfo 
the  chief  perfon  in  fome  of  the  inns  of  Chancery  is  call- 
ed ^r/««/i<7/ of  the  houfe.     Cowell,  edit.  1727. 

I^^incipal  anH  atieffaCP,  The  principal  is  the  perfon 
who  adlually  commits  any  crime ;  and  the  acceflary  is 
he  who  is  affifting  to  him  in  the  doing  thereof.  2  Lil 
Abr.  355. 

It  feems  to  have  been  always  an  uncontroverted 
maxim.  That  there  can  be  no  accefTaries  in  high  treafon, 
or  trefpafs;  alfo  it  feems  to  have  been  always  agreed,  That 
whatfoever  will  make  a  man  an  acceflary  before  in  felo- 
ny, will  make  him  a  principal  in  high  treafon  and  tref- 
pafs 5  as  battery,  riot,  rout,  forcible  entry,  and  even  in 

forgery 
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forgery  and  petit  larceny.  And  therefore,  wherever  a  man 
cort-iftiands  another  to  commit  a  trefpafs,  who  afterwards 
commits  it  in  purfuance  of  fiich  command,  he  feems  by 
necefiary  confequence  to  be  as  guilty  of  it,  as  if  he  had 
done  it  himfelf ;  from  whence  it  follows,  That  being  in 
judgment  of  law  a  principal  of}^"ender,  he  may  be  tried 
and  found  guilty,  before  any  trial  of  the  perfon  who 
aftually  did  the  fafl.      ^  Haw.  P.C.  310. 

It  feems  agreed,  that  whofoever  agrees  to  a  trefpafs  on 
lands  or  goods  done  to  his  ufe,  thereby  becomes  a  princi- 
pal in  it.  But  that  no  one  can  become  a  principal  in 
trefpafs  on  the  perfon  of  a  man  by  any  fuch  agreement : 
Alfo  it  feems  agreed,  that  no  one  (hall  be  adjudged  a 
principal  in  any  common  trefpafs,  or  inferior  crime  of 
the  like  nature,  for  barely  receiving,  comforting  and  con- 
cealing the  ofi^ender,  though  he  know  him  to  have  been 
guilty,  and  that  there  is  a  warrant  out  againft  him,  which 
by  reafon  of  fuch  concealment  cannot  be  executed.  And 
if  he  cannot  be  puniQied  as  a  principal,  it  is  certain  that 
he  cannot  be  puniflied  as  an  acceflary  ;  becaufe  in  fuch 
offences,  all  who  are  punifhed  as  partakers  of  the  guilt 
of  him  who  did  the  fad,  muft  be  punifhed  as  principals 
in  it,  or  not  at  all.  Yet  if  a  man  knowing  that  there 
is  a  warrant  againft  fuch  offender,  advife  and  perfuade 
him  to  abfent  himfelf,  perhaps  he  may  be  indictable  for 
a  contempt  of  the  law  in  hindering  the  due  courfis  of 
juftice.  2  Hawi.  P.  C.  311.  See  ;3fce(rai-p,  and  2 
Hawk.  P.  C.  311—326. 

^^tlUt'ng.     See  2^ook?. 

P^tntjS,  Property  of  engraved  prints  fecured,  8  Geo. 
i.  c.  13. 

^^io?,  Was  he  who  was  fiift  in  dignity  next  to  the 
abbot.     Cowell,  edit.  1727. 

P^tOJttp,  (Prioritas,)  Signifies  an  antiquity  of  tenure, 
in  comparifon  of  another  not  fo  ancient,  as  to  hold  by 
priority^  is  to  hold  of  a  lord  more  anciently  than  of  an- 
other. Old  Nat.  Brev.  fol.  94.  So,  to  hold  by  pojierio- 
rity,  is  ufed  in  Staundf.  Prarog.  cap.  2.  fol.  II.  And 
Grompton  in  his  Jurifd.  fol.  117.  ufeth  this  word  in  the 
fame  fignificationk  The  lord  of  the  priority  (hall  have 
the  cuftody  of  the  body,  iSc.  And  fol.  120.  If  the  tenant 
hold  by  priority  of  one,  and  by  pofteriority  of  another,  i^c. 
To  which  effea,  fee  alfo  F.  N.  B.  fol.  142. 

^^tOjitp  of  t)el)t$  anD  fltttS.  A  prior  fuit  depen- 
ding may  be  pleaded  in  abatement  of  a  fubfequent  a£tion 
Or  profecution.  A  prior  mortgage  ought  to  be  (irft 
paid  off,  and  debts  firft  due  (hould  be  firft  fatisfied ;  for 
as  the  firft  creditor  advances  his  money  before  his 
debtor  is  incumbered,  it  is  but  reafonable  he  (hould  be 
paid  his  debt  before  the  difcharge  of  the  fubfequent  in- 
cumbrances :  But  debts  firft  due  muft  likewife  be  firft 
profecuted  ;  otherwife  in  fome  cafes  priority  will  not  be 
allowed.  Comp.  Attorn.  120.  There  is  no  priority  of 
time  in  judgments  j'  for  the  judgment  firft  executed  (hall 
be  firft  paid. 

It  feems  agreed,  that  wherever  any  fuit  on  a  penal 
(tatute  may  be  faid  to  be  aflually  depending,  it  may  be 
pleaded  in  abatement  of  a  fubfequent  profecution,  being 
exprefsly  averred  to  be  for  the  fame  offence.  Neither 
will  it  be  any  exception  to  fuch  a  plea,  that  the  offence 
in  the  fubfequent  profecution  is  laid  on  a  day  different 
from  that  in  the  former.  Neither  doth  a  miftake  in  fuch 
a  plea  of  the  very  day,  whereon  the  fuit  pleaded  as  prior 
was  commenced,  feem  to  be  material  on  the  iffue  of  nul 
tiel  record,  if  it  appear  in  truth  to  have  been  commenced 
before  the  other,  and  for  the  fame  matter.  And  if  two 
informations  be  exhibited  on  the  very  fame  day,  it  feems 
that  they  may  mutually  abate  one  another,  becaufe  there 
is  no  priority  to  attach  the  right  of  the  fuit  in  one  in- 
former more  than  in  the  other.  Alfo  it  feems,  that  an 
information  or  bill  the  fame  day  that  they  are  filedj  may 
be  fo  far  faid  to  be  depending  before  any  procefs  fued  up- 
on them,  that  they  may  be  pleaded  in  abatement  of  any 
other  fuit  on  the  fame  ftatute.  And  from  the  fame  rea- 
fon it  feems  alfo,  tlut  a  writ  of  debt  may  be  fo  pleaded 
after  it  is  returned  ;  becaufe  then  it  feems  to  be  agreed, 
that  it  may  be  pro|)erly  faid  to  be  depending;  and  whe- 
ther it  may  not  alfo  be  io  pleaded  before  it  be  returned, 
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feems  queftionable  ;  becaufe,  according  to  fume  opinions 
a  Writ  may  be  faid  to  be  depending  as  foon  as  purchafed. 
2  Hawk.  P.  C.  275. 

^}iO}  perpetual,  or  dative  and  removealle.  Are  men- 
tioned in  flat.  9  Ric.  2.  cap.  4.  and  I  Ed.  4.  cap.  1. 
Lord  Prior  of  St.  John's  of  yerufalem,  who  was  Primtit 
Baro  Anglits.      26  H.  28.  cap.  2. 

PjtOJ?  alien?,  {Prlom  alieni,)  Were  religious  men 
born  in  France,  and  governors  of  religious  houfes,  erec- 
ted for  outlandifh  men  here  in  England,  who  were  by  King 
Henry  the  Fifth,  after  his  conquefts  in  France,  thought 
no  good  members  for  this  land,  and  therefore  fuppreffed 
them  ;  wh.ofe  livings  afterwards  were  by  King  Henry 
the  Sixth,  given  to  other  monafteries  and  houfes  of  lear- 
ning. Siow's  Annals,  pag.  582.  and  i  Hen.  5.  cap.  7. 
but  efpecially  to  the  eledling  of  thofe  two  famous  col- 
leges, called  the  one  King's  College  in  Cambridge,  the 
other  Eaton.     2  Par.  Inft.  fol.  584. 

I^^ifage,  Is  that  cuftom  or  (hare  that  belongs  to  the 
King,  out  of  fuch  merchandize  as  are  taken  at  fea  by 
way  of  lawful  prize.  Anno  13  El,  cap.  5.  Prifagium 
efi  jus  prifas  capicndi,  vel  ipfe  aSius. 

^^ifagC  of  Ulineg,  (mentioned  in  ftat.  i  Hen.  8.  cap. 
5)  Is  a  word  almoft  out  of  ufe,  being  now  called  butUr- 
age  (becaufe  the  King's  chief  butler  receives  it).  It  is  a 
cuftom  whereby  the  prince  challengeth  out  of  every  bark 
laden  with  wine,  containing  lefs  than  forty  tun,  two 
tun  of  wine;  the  one  before,  the  other  behind  the  ma(f, 
at  his  own  price,  which  is  twenty  (hillings  a  tun ;  yet 
this  varies  according  to  the  cuftom  of  the  place  :  For  at 
Bojion,  every  bark  laden  with  ten  tuns  of  wine  or  above, 
pays  prifage.  See  JiSutlcrflgC,  and  Calthrop's  Reports, 
f.  20.  and  4  Par.  Injl.  f.  30, 

|3^tfe,  (Prifa,  From  the  French  prendre,  capere,) 
Signifies  in  our  ftatutes  the  things  taken  of  the  King's 
fubjefts  by  purveyors.  Anno  13  E.  I,  cap.  7.  and  28  E. 
I,  flat.  3,  cap.  2.  It  fignifies  alfo  a  cuitom  due  to  Uit 
King,   25  E.  I,  cop.  5,     Reg.  Orig.  f.  117, 

P^lTon,  (Prifona)  Is  a  place  of  reftraint  for  the  faf« 
cultody  of  a  perfon  to  anfwer  any  adtlon  perfonal  or  cri. 
minal :  And  here  we  are  to  note  ;  That  this  falva  cuf 
todia  muft  only  be  cujlodia,  non  pccna  ;  for  career  ad  homi- 
nes cu/iodiendos,  non  ad  punicndos  dari  debet.     Co,  on  Lit 

lib,  3.  cap.  7.  fea,  438,    See  iPaol,  pjifoncr, 

^^iConCt,  (Prifonarius,  captivus,  from  the  Frencl 
prifonnier,)  Signifies  a  man  reftraiiied  of  his  liberty  up- 
on any  a£tion,  civil  or  criminal,  or  upon  commandment ; 
And  a  man  may  be  a  prifoner  upon  matter  of  record,  O] 
matter  oi  faii,  Prifoner  upon  matter  of  record  is  be, 
which  being  prefent  in  court,  is  by  the  court  committed! 
only  upon  arreft,  be  it  by  the  (herifF,  conftable  or  other, 
Staundf.  PL  Cor.  lib.  i.  cap.  33.  /.  34  (S"  35, 

None  (hall  be  imprifoned  but  by  lawful  trial,  i^c.  OH 
by  the  law  of  the  land,  M.  C.  9  H.  3.  c.  29. 

A  debtor  in  execution  upon  a  ftatute  merchant,  fliali 
be  found  in  bread  and  water,  St.  de  Mercator\  13  Ei, 

1,7?.  3. 

Breaking  of  prifon  (hall  not  be  capital,  unlefs  the  of-,  ■ 
fence  for  which  he  was  imprifoned  was  fo,  St.  de  Frang.i  rs 
Prif   I  Ed.  2,  /?.  2,  ^ 

Gaolers  (hall  take  no  fee  of  perfons  committed  on  the  i 
ftatute  of  labourers,   12  ^.  2,  f,  9,  ^    j 

A  prifoner  in  the  Fleet  may  be  charged  with  an  aflion  A 
in  the  Common  Pleas  by  Habeas  corpus  ad  refpondendum,  4| 
13  Car.  l.Ji.  2.  c.  2.  /.  S- 

Prifoners  not  to  be  charged  with  liquor  without  theii 
confent,  22  &  23  Car.  2,  c.  20,  /  9, 

Felons  and  prifoners  for  debt  to  be  kept  apart,  22  ts 
23  Car.  2,  f,  20,  /  13. 

Declarations  may  be  delivered  againft  prifoners  in  cuf 
tody  of  any  (heriff,  4  £5"  5  /^T,  y  M  c.  21. 

Declarations  again(t  prifoners  may  be  delivered  to  the 
turnkey,  8  £3"  9  /^  3.  c  27.  /  13, 

Penalty  for  extortmg  chamber  rent,  8  £3"  9  ^^'  3.  ^ 
27,  /.  14- 

Againft  refcues  in  pretended  privileged  placei 

ir.  3.  c.  27.  /  15-  ,.     ^ 


Sisf' 
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Keeper  of  a  prifon  permitting  a  clandeftine  riiarriage, 
forfeits  100 /.    \o  Ann.  c.  19./  176. 

Penalties  on  refiftiYig  the  execution  df  procefs  in  the 
Mint  in  Sout Invar i,  9  Geo.  i.  c.  28. 

In  IVapping,  Stepney  and  other  places  prefented  by  the 
Grand  jury,   11  Geo.  I.  c.  22. 

Prifoners  to  have  liberty  to  fend  for  victuals,  and  pro- 
vide their  own  bedding,  t£c.   2  Geo.  2.  c.  32.  /  3. 

Tables  of  fees  to  be  hung  up,   2  Geo.  2.  c,  22.  f.  4. 

Tables  of  gifts  to  be  hung  up,  isfc,  2  Geo.  2.  c,  22. 

f^rifoners  in  execution  for  lefs  than  100  /.  to  be  dif- 
charged  upon  petition,  2  Geo.  2.  c.  22,  _/!  8.  3  Geo.  2. 
(.  27.  29  Geo.  2.  c.  28.  Muft  petition  before  the  end 
of  the  firft  term,  8  Geo.  2.  c.  24.  /  2.  Their  oath,  21 
Geo.  2.  c.  33.  /  2, 

The  crown  to  grant  the  wardenfhip  of  the  Fleet  du- 
ring the  life  of  T'hornai  Bambrtdgei  2  Geo.  2.  c.  32. 

For  building  a  gaol  for  the  weftern  divifion  of  Kent,  9 
Gn).  2.  f.  12. 

The  Money  for  the  King's  Bench  and  Marjhelfea  pri- 
foners, to  be  paid  by  the  treafurers  of  the  counties,  and 
inforced  by  rule  of  the  King's  Bench,  11  Geo.  2.  c.  2. 
12  Geo.  2.  c.  29.  fe£i.  23. 

No  attorney  in  prifon  (hall  commence  any  fuit,  12 
Get.  2.  c.  13.  /.  9  ^  10. 

Regulations  of  prifons  and  imprifonment  in  Scotland, 
20  Geo.  2.  c.  43.  /  18. 

The  power  of  appointing  the  Marfhal  of  the  King's 
Bench,  revefted  in  the  crown,  27  Gef.  2.  c.  17. 

Perfons  retailing  ale,  &c.  in  prifons  to  be  licenfed,  29 
jeo.t.  c,  12.  /  26. 

i  Prifoners  not  to  be  carried  to  taverns,  (^c.  32  Geo.  2. 
\:  28. 

Prifoners  for  lefs  than  lOO  /.  how  to  be  difcharged, 
{2  Gee.  2.  c.  28.  /  13. 

Prifoner  compelled  to  deliver  his  efFedls,  32  Geo.  2.  e. 
t8.  /  16. 

Refufing  to  aflign  his  efFeds  may  be  tranfported,  32 
'ieo.  2.  c.  28.  /  17. 

P^ifoiij^b^caktng,    See  C>aoI. 

|0^i\)ateer0,  Diredions  for  trying  offenders  by  courts 
narChal,   17  Geo.  2,  c.  34.  /  26. 

Going  into  ports  in  the  Britijh  colonies,  fubjeft  to  the 
aws  there,  29  Geo.  2.  c.  34.  /  31. 
1    Offences  on  board  privateers,  punifliable  as  on  board 
ihe  King's  (hips,  29  Geo.  2.  c.  34.  /  33. 
i    Crimes  to  be  tried  by  a  court  marffial  of  the   King's 
hips,   29  Geo.  2.  c.  34.  /  34. 

i  Farther  regulations  of  privateers,  32  Geo.  2.  c.  25. 
I  Prizes  to  belong  to  owners  and  captors,  32  Geo.  2.  c. 
i>5.  feSi.  2.     See  P^ifCjS, 

I  JD^iiJatiplt,  (Prwatio)  A  bereaving  or  taking  away, 
inott  commonly  applied  to  a  bifliopor  redlor  of  a  church, 
vhcn  by  death,  or  other  aft,  they  are  deprived  of  their 
l)inioprick  or  benefice.  See  ©ep^iliatton,  and  Co.  on 
Lit.  f.  329. 

I  ^^iUcmCnt  CuCeilt,  Is  where  a  woman  is  with  child 
)y  her  hufband  ;  but  not  quick  with  child,  l^oiid's  Injl. 
362. 

J^jtbies.    See  ^^ibp. 

^^itlilegC,  (Privilegium,)  Is  defined  by  Cicero  in  his 
iraiion  pro  domo  fua,  to  be  lex  privata  homini  irrogata. 
[t  is,  fays  another,  Jus  fmgulare,  whereby  a  private 
man,  or  a  particukr  corporation  is  exempted  from  the 
rigour  of  the  Common  law.  It  is  fometimes  ufed  in  the 
Common  law  for  a  place  that  hath  feme  fpecial  immu- 
nity. Kitchin,  fol.  \i%.  Privilege  is  either  perfonal  or 
real :  A  perfonal  privilege  is  that  which  is  granted  to 
iny  perfon,  either  againft,  or  beyond  the  courfe  of  the 
Common  law  :  As  for  example,  A  member  of  parlia- 
ment may  not  be  arretted,  nor  any  'of  his  fervants,  du- 
ring the  fitting  of  the  parliament ;  nor  for  a  certain  time 
iefore  and  after.  A  privilege  real  is  that  which  is  gran- 
ted to  a  place,  as  to  the  univerfities,  that  none  of  either 
may  be  called  to  JVeJl7ninJhr  Hall,  upon  any  contrad 
■nade  within  their  own  precinfls,  or  profecuied  in  other 
:ourts  :  And  one  belonging  to  the  court  of  Chancer)  cannot 
t>e  fued  in  any  other  court,  certain  cafes  excepted  j  and 

Vpt.  II.  N"  J 16. 
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•if  he  be,  he  tiiay  remove  it  by  writ  of  privilege,  grouh- 
ded  upon  the  flatute  \%  E.  3.     Cowell. 

Privilege  is  an  exemption  from  fome  duty,  burthen  rir 
attendance,  to  which  certain  perfons  are  intitled,  from  a 
fuppofuion  of  law,  that  the  ffations  they  fill,  or  the  of- 
fices they  are  engaged  in,  are  fuch  as  require  all  their 
tirhe  and  care;  and  that  therefore  without  this  indul- 
gence it  would  be  impradlicable  to  execute  fuch  offices  to 
that  advantage  which  the  publick  good  requires.  4  Bac. 
Abr.  215. 

1.  Of  privilege  in  fults  allowed  officers  and  attendants  in 
ihe  courts  of  jujlice. 

2.  Of  the  privilege  of  peers  and  members  of  parliaments 

3-  Of  the  proceedings  in  courts  by  and  againft  perfons  in- 
tiiled  to  privilege  of  parliament. 

I.  Of  privilege  in  fuits  allowed  officers  dnd  attendants  in 
the  courts  of  jujiice. 

The  officers,  miniflers  and  clerks  of  the  courts  in 
Wejlminjler  Hall  zxc  allowed  particular  privileges  in  re- 
fpe<5l  of  their  neceflary  attendance  on  thofe  courts;  they 
are  regularly  to  fue  and  be  fued  in  the  courts  they  refpec- 
tively  belong  to,  and  cannot,  except  in  certain  cafes,  be 
impleaded  elfewhere ;  which  privilege  arifcs  from  a  fup- 
pofition  of  laviF,  that  the  bufinefs  of  the  court  or  their 
clients  caufes  would  fuffer  by  their  being  drawn  into  an- 
other, than  that  in  which  their  perfonal  attendance  is  re- 
quired. 2  Inji.  551.  4  Inji.  71.  Faugh.  154.  Dyer 
■yj-j.a.  pi.  30. 

Anderfon  Ch.  J.  of  C.  B.  brought  trefpafs  by  bill  for 
breaking  his  houfe  in  the  city  of  JVorcefler,  againft  a  ci- 
tizen of  the  faid  city  ;  the  mayor  and  commonalty  came 
and  (hewed  a  charter  granted  by  EdwardYl.  and  deman- 
ded conufance  of  pleas  ;  but  it  was  refufed,  becaufe  tl  e 
privilege  of  that  court,  of  which  the  plaintiff  was  a 
chief  member,  is  more  ancient  than  the  patent  j  for  the 
juftices  clerks  and  attornies  of  this  court  ought  to  be  here 
attending  to  do  their  bufinefs,  and  (hall  not  be  impleaded 
or  compelled  to  implead  others  elfewhere  ;  and  this  pri- 
vilege was  given  this  court  upon  the  original  eredlion  of 
it.     3  Leon.  149.  Lord  Anderfon's  cafe. 

An  attorney  fo  long  as  he  remains  on  record,  (hall 
have  his  privilege  ;  and  therefore  where  it  was  moved, 
that  y.  S.  (hall  put  in  fpecial  bail;  being  an  attorney  at 
large,  and  having  difcontinued  his  pradice,  the  court 
faid,  that  attornies  at  large  have  the  fame  privilege  with 
the  clerks  of  the  courts,  and  are  to  appear  de  die  in  diem ; 
and  they  were  not  fatisfied  that  he  had  difcontinued  his 
praflice.  Bro.  tit.  Attorney  67,  Tit.  Bill  24.  i  Fent. 
I.  Sir  John  How  v.  Walley. 

But  where  J.  S.  was  arretted  in  B.  R.  and  after  the 
arreft  he  procured  himfelf  to  be  made  an  attorney  of  C.  B. 
and  prayed  his  privilege,  it  was  difallowed,  becaufe  it 
accrued  pendente  lite,      2  Rol.  Rep.  115. 

In  debt  againft  the  warden  of  the  Fleet,  by  bill  of  pri- 
vilege, he  refufed  to  appear  ;  the  court  doubted  how  they 
could  compel  him,  as  they  could  not  forejudge  him  the 
court,  he  having  an  inheritance  in  his  office;  but  it  be- 
ing furmifed  that  he  made  a  leafeof  his  office,  it  was  held, 
that  he  (hould  not  have  his  privilege,  for  that  the  leffee, 
and  not  he,  was  the  officer  during  the  leafe.  2  Leon, 
173.  Gittinfon  v.   Tyrrel. 

So  if  the  marfhal  of  B.  R.  grants  his  place  for  life ; 
the  grantor  has  no  privilege  during  that  time,  i  Vent. 
65. 

A  clerk  of  B.  R.  was  fued  in  an  inferior  court  for  a 
debt  under  five  pounds,  and  had  a  writ  of  privilege  allow- 
ed ;  for  the  ttat.  21  fac.  I.  cap.  23.  never  intended  to 
take  away  the  privilege  of  attornies.      Palm.  403. 

In  the  court  of  Exchequer  there  are  three  forts  of 
privilege:  itt,  As  debtor.  2dly,  As  accountant.  3dly, 
As   officer.     Hard.  365. 

f.  S.   was   fued   in   an    adion   of  battery  in   London, 

which  he  removed  into  B.  R.  and  afterwards  prayed  his 

privilege  of  the  court  of  Exchequer ;  and  upon  the  puifne 

Baron's  coming  into  court,  and  bringing  '.he  red  book  of 
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the  Exchequer,  which  fheweJ  that  he  was  an  efcheator, 
and  fo  an  accountant  to  the  King,  the  privilege  was  al- 
lowed.    Key  40.  TFaliond  v.  IVinroll. 

If  one  holds  of  the  Queen  as  of  her  manor,  he  fiiall 
not  have  the  privilege  of  the  Exchequer  for  that  caufe  ; 
but  if  the  King  grants  tithes,  and  thereupon  refeives  a 
rent  nomine  decima,  and  a  tenure  of  him,  there  lie  (hall 
have  privilege.     2  Leon.  21.   Llghtfood  v.   Butler. 

On  a  latitats  being  fued  out  againft  the  commiflioners 
of  the  Treafury,  the  puifne  Baron  of  the  Exchequer  came 
into  the  court  of  B.  R.  and  brought  into  court  the  red 
book  of  the  Exchequer,  which  is  deemed  a  record  in  that 
court  ;  and  thereby  it  appeared,  that  the  Tiedfurer  bad 
priviles;e  of  being  fued  only  in  that  court  ;  and  the  pa- 
tent being  produced  in  court  which  conflituted  the  defen- 
dants, i^c.  and  granted  them  the  ofHce  of  Treafurer  of 
England,  their  privilege  was  allowed  them  without  put- 
ting them  to  bring  a  writ  of  privilege;  the  court  groun- 
ding themfelves  on  the  record  before  them,  2  Sbow. 
299.  Lampen  v.  Sir  Edward  Decring  (J  al'. 

It  hath  been  held,  that  the  Treafurer  of  the  navy  is 
et>  ipfo  an  accountant ;  and  that  an  accountant's  privilege 
will  hold  againft  a  fpecial  privilege  in  another  court,  as 
officer  of  the  court  or  otherwife  ;  though  it  be  rot  al- 
leged, that  fuch  an  accountant  is  entred  upon  his  ac- 
count ;  for  that  every  accountant  may  be  attached  by 
the  court  to  make  up  his  account,  and  muft  attend  for 
that  purpofe  de  die  in  diem.  Hard.  316.  See  Moor  753. 
2  In(l.  23,  551.      Bro.  Privilege  16. 

In  debt  ill  B.R.  againft  J.S.  he  pleaded  to  the  jurif- 
di<?lion.  That  none  of  the  privy  chamber  ought  to  be 
fued  in  any  other  court,  without  the  fpecial  licence  of 
the  lord  chamberlain  of  the  houftiold,  and  that  he  was 
one  of  the  privy  chamber  ;  on  demurrer  to  this  plea,  the 
court  over-ruled  it  with  great  refentment,  and  awarded 
z  Refpmdeas  ciijier,  Raym.  ^4-  iKeb.i^j.  Berrington 
V.  f  enables. 

It  was  agreed  in  Serjeant  Scrogg's  cafe.  That  the  pri- 
vileee  of  the  court  of  C,  B.  which  Serjeants  claimed, 
extended  only  to  inferior  courts,  not  to  the  courts  in 
IVeJlminfjcr-Hall ;  and  that  he  may  be  fued  in  any  of 
thefe,  becaufe  he  is  not  confined  to  that  court  alone,  but 
may  pratSlife  in  any  other  court ;  but  it  is  otherwife 
as  to  attornies  or  philazers,  who  cannot  pradlife  in  their 
own  name  in  any  other  court  but  fuch  as  they  refpedtive- 
ly  belong  to  ;  and  that  therefore  a  Serjeant  at  law  is  to 
be  fued  by  original,  and  not  by  bill  of  privilege.  2  Lev. 
129.      3^^4.42.     Moori()b.^,Q,. 

So  in  adlion  by  bill  brought  in  C.  B.  againft  a  Serjeant 
at  liw,  for  work  done,  he  pleaded  that  he  ought  to  have 
been  fued  by  original,  and  not  by  bill;  and  on  demurrer, 
the  court  held,  that  the  cafe  of  a  ferjeant  and  prothono- 
tary's  clerk  were  upon  the  fame  foot,  neither  of  them 
being  bound  to  perfonal  attendance,  as  prothonotaries 
and  attornies  were  ;  and  that  therefore  he  ought  to  have 
been  fued  by  original,  and  accordingly  gave  a  judgment 
for  the  defendant.  Trin.j  Geo.2.  Serjeant  G/VrZ/^r's  cale. 
y.  S.  being  arrefted  by  a  writ  out  of  C.  B.  brought 
his  writ  of  privilege  as  clerk  of  the  crown  office  ;  but  it 
appearing  that  he.  was  only  a  clerk  to  Mr. //rtri  (clerk 
of  that  office)  and  not  an  immediate  clerk  of  the  office, 
a  fuperfedeas  to  the  writ  of  privilege  was  granted  on  mo- 
tion ;  the  court  having  agreed.  That  he  had  no  more 
privilege  than  an  attorney's  clerk.  2  Sijow.  287.  TFaid 
V.  Lawrence, 

A  Serjeant  at  law,  barrifter,  attorney  or  other  privi- 
leged perfon,  whofe  attendance  is  neceflary  in  Wejimin- 
fler-Hall^  may  lay  his  aftion  in  Middlefex,  though  the 
caufe  of  a£tion  accrued  in  another  county  ;  and  the 
court  on  the  ufual  affidavit  will  not  change  the  venue. 
.S//7.  460.     Moor  64.     2  Show.  242. 

But  it  hath  been  held.  That  if  a  privileged  perfon  be 
fued,  and  the  a£lion  brought  againft  him  in  the  right 
county,  his  privilege  will  not  intitle  him  to  have  it  tried 
in  AJiddlefex.  Can/}.  126.  1  S/iow.  148.  BiJ/e  v.  Hnr- 
coiirt. 

If  an  attorney  lays  his  action  in  London,  the  court  will 
rhange  the  venue  on  the  ufual  affidavit ;  for  by  not  liy- 
inv  it  in  Middlefex.,  he  feems  regardlefs  of  hia  privilege. 
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and  i»t  o  be  confidered  as  a  perfon  at  large,     2  l^ent  47 
Salk.  668.  ■    '' 

On  a  motion  to  difcharge  a  rule  which  had  been  ob- 
tained for  changing  the  venue,  it  appeared.  That  the 
plaintiff  was  a  barrifter  and  mafter  in  Chancery  ;  and  the 
court  held  that  he  bad  a  privilege,  by  reafon  of  his  at- 
tendance, to  lay  his  action  in  Middlefex,  and  therefoie 
difcharged  the  rule.  2-Lord  i?<J)im.  1556.  -iFV/z.  40. S.C 
Burroughs  v.  Jl'illis. 

2.  Of  the  privilege  of  peers  and  members  of  parliament. 

All  peers,  without  any  diftinflion  as  to  degree  or  rank 
are  intitled  to  privilege  ;  for  they  are  equally  obliged  to 
attend  the  fervice  of  the  publick,  and  are  always  fuppoM 
amenable,  and  to  have  fufficient  property  to  anfwer  4a 
fuits  and  adtions  brought  againft  them,  and  on  thefe 
grounds  are  not  to  be  arr«fted  or  molefted  in  their  per* 
fons.  This  privilege  extended  formerly  to  abbots,  aa  jj 
does  to  bifliops,  members  of  the  convocation,  and  mut.* 
bers  of  the  houfc  of  commons  at  this  day.  4/'^.  24. 
5/;7.  222,  253.  £))'^r  314.  1  Mod.  6b.  Bre.  Exig.  ^ 
Moor  lb"].  Sc^iel's  memorials  8S,  10^.  Sir  Simon  Dew't 
Journals  ^14..  Finch  25 S-  Dyer  to.  a.  in  mutgin,  Hij 
102.     MoorjS.     Staundf.  P.C,  1%. 

The  privilege  of  parliament  according  to  the  laW4f 
parliament  is  of  a  very  extenfive  nature;  but  all  that  is 
here  intended  to  be  treated  of  is  only  the  taking  notice 
of  and  pointing  out  fuch  cafes  and  refolutions  relative 
hereto,  as  are  to  be  found  in  the  books  of  law ;  not  to 
determine  concerning  this  privilege  as  fettled  by  the  rules 
and  orders  of  each  houfe,  of  which  they  themfelves  are 
the  fole  judges,  though  the  King's  courts  incidently  take 
notice  thereof,  and  are  bound  to  determine  in  matters  of 
privilege  when  fo  dirciSed  by  adt  of  parliament.  Lord 
Coke  fays  of  this  law,  ab  omrtihus  quterenda  ^,  41  multit 
ignorata,  a  paucis  cognita.  4lnft.  Ift  1300,63.  4  loft. 
23,50,363.  Prinne's  Animad.  on  4  Inft.  12.  Cro.  Car. 
i8r,  604.     2  LordRaym.  irir.    See  i  Mod.  66. 

This  privilege  extends  only  to  the  peers  of  Great  Brt- 
tain  ;  fo  that  a  nobleman  of  any  other  country,  or  a  lord 
of  Ireland,  hath  not  any  other  privileges  in  this  kingdom 
than  a  common  perfon  5  alfo  the  fon  and  heir  apparent  of 
a  nobleman  is  not  entitled  to  the  privilege  of  being  tried 
by  his  peers,  which  is  confined  to  fuch  perfon  as  is  a  lord 
of  parliament  at  the  time ;  but  it  feems  that  an  infant  peer 
is  privileged  from  arrefts,  his  perfon  being  held  facred. 
Co.  Lit.  156.      2  /«/?.  48.      3  In/}.  30. 

The  peers  of  Scotland  had  no  privilege  in  this  kingdom 
before  the  union,  but  now  by  the  23d  article  of  the  uni- 
on, the  fixteen  ele6led  peers  (hall  have  all  the  privilege! 
of  the  peers  of  parliament  of  Great  Britain;  alfo  all  till 
reft  of  the  peers  of  Scotland  (hall  have  all  the  priviiege» 
of  the  peerage  of  England,  excepting  only  that  of  fitting 
and  voting  in  parliament,     g  Co.  iiy.   i  P.  JVill.  583. 

A  peerefs  by  birth  is  intitled  to  privilege  j  fo  of  », 
peerefs  by  marriage,  and  that  as  well  during  the  covertort 
as  after ;  but  as  a  peerefs  by  marriage  is  faid  to  lofc  her 
dignity  by  marrying  a  commoner,  ^  If  after  fuch  mar- 
riage  (he  is  intitled  to  any  privilege.  2  /«/?.  50.  SlUt 
222,234,252.  2  Cha.  Ca.  22^^.,  Co.  Lit.  lb.  6  Co.  jj. 
Dyer  79. 

It  was  holden  by  my  Ld.  Ch.  J.  Holt,  in  the  cafe  of  the 
Lord  Banbury,  that  where  a  perfon  is  called  by  writ  to 
the  houfe  of  Peers,  he  is  no  peer  'till  he  fits  in  parlia- 
ment, the  writ  giving  him  no  nobility  or  honour;  but 
that  it  was  the  fitting  in  the  houfe  of  Lords,  and  afTo* 
ciating  himfelf  with  them  that  ennobled  his  blood  ;  and 
that  theiefore,  if  the  King  or  he  dies  before  a  parliament 
meets,  the  writ  is  determined,  and  the  party  remains  a 
commoner ;  but  he  held  it  otherwife  in  a  creation  by 
letters  patents,  by  which  the  party  is  immediately  noble 
without  any  other  att  or  ceremony  ;  and  though  the  par- 
liament never  meets,  or  the  King  dies,  the  nobility  re- 
mains to  him  and  his  poflerity,  according  to  the  limitations 
in  the  patent.      /<.  Bac.  Mr.  229. 

A  member  of  parliament  (hall  have  privilege  of  parlia- 
ment, not  '.inly  for  his  fervants,  but  for  his  lio.'fes,  is'c.  or 
other  goods  diltrainable.     4/«/?.  24. 

J.S. 
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j.S.  brought  debt  for  rent  ajainft  //.  who  pleaJeJ 
lat  he  was  tenant  and  fervant  to  Lord  Mian,  and  prayed 
is  writ  of  privilege  might  be  allowed  him  ;  the  plaintiff" 
emurred  ;  it  was  argued,  that  the  matter  of  tl.e  plea 
as  againft  the  Common  ftatute  law;  hut  per  Roll  Ch. 
,  you  ought  not  to  argue  generally  againft  the  privilege 
f  parliament;  every  court  hath  its  privilege  ;  I  conceive 
writ  of  privilege  belongs  to  a  parliament  man,  fo  far 
J  to  prote£t  his  lands  and  efface;  and  you  have  admitted 
is  privilege  by  your  demurrer.  Stil.  139.  Smith  v.  Hale, 
it  Latch  150.  and  the  S.  C.  Stil.  167,  223.  i  Jon  155. 
The  warden  of  the  Fleet  infifted  on  a  writ  of  privi- 
;ge,  alleging  that  he  was  obliged  to  attend  the  houfe  of 
,ords;  but  it  appearing  that  he  was  fued  upOn  an  efcape, 
nd  the  court  confidering  the  great  inconvenience  that 
■ould  enfue,  and  being  of  opinion  that  it  v/as  in  their 
ifcretion  whether  they  would  grant  fuch  writ  or  no,  up- 
n  a  motion  they  faid  he  might  plead  it  if  he  would,  but 
•ley  would  not  award  fuch  a  writ,  or  if  his  privilege  was 
ifringed,  he  might  complain  to  the  houfe  of  Lords. 
Vent.  154. 

In  debt,  the  defendant  pleads  he  was  a  fervant  to  a 
lember  of  parliament,  and  idea  eapi  feu  arre/iari  non 
(bet;  the  plaintiff"  prays  judgment,  and  quia  vidctur 
•i»d  tale  privilegium  quod  magnates.,  i^c.  isf  eoruin  famili- 
rti  capi  feu  arrejlari  non  debent ;  fed  nullum  habetur  pri- 
•legium  quod  non  debent  implacitari,  idea  respondeat  onjler. 
Mod.  146, 

E)efendatu  after  a  general  imparlance  pleaded,  That  he 
'as  a  fervant  to  a  peer,  vi-z.  the  Earl  of  Pembroke;  and 
<i  North  Ch.  J.  it  is  not  receivable,  for  it  is  the  privilege 
:  the  mafter  and  not  the  fervant's;  but  the  defendant 
jght  to  fue  his  writ  of  privilege,  for  perhaps  his  mafter 
ill  not  protect  him  ;  and  if  he  will  not,  he  is  then  left 
I  anfwer  ;  like  to  the  cafe  of  a  counfellor,  where  it  is 
le  privilege  of  the  client  that  he  (hall  not  be  compelled  to 
fcover  the  fecrets  of  his  client ;  but  if  the  client  be  wil- 
ig,  the  court  will  compel  the  counfel  to  difcover  what 
!  knows ;  which  Serjeant  Maynard  faid  was  his  father's 
fe  before  the  Lord  Cecil.,  in  the  court  of  Wards.  North 
id,  as  it  was  a  matter  of  great  confequence,  he  would 
vifc  with  Lord  Chancellor  and  the  left  of  the  judges, 
hat  ufed  to  be  done  in  fuch  cafes;  afterwards  it  was 
joved  again,  and  North  faid  it  was  moved  in  the  houfe 
I  Lords,  and  that  they  had  left  it  to  the  judges ;  and 
erefore  the  plea  was  reje£led.  Pafch,  30  Car,  2.  in 
|,  B.  Lea  v.  JVbeatley. 
^y  an  order  of  the  24th  of  January  \b()b,  in  the 
lufe  of  Lords,  it  was  refolved.  That  no  common  at- 
rney  or  folicitor,  though  employed  by  any  peer,  fliould 
ive  the  privilege  of  this  houfe. 

By  an  order  of  the  24th  of  May  1724,  this  privilege 
as  reftrained  to  menial  fervants,  and  others  neceflariJy 
nployed  about  the  eftates  of  peers. 
By  an  order  of  the  22d  of  January  17 15,  it  was  re- 
ived. That  every  peer  (hould  upon  his  honour  certify 
1  the  houfe,  that  the  perfons  protected  were  within  the 
■i»ilege  of  the  hnufe  ;  and  fhould  by  letter  acquaint  the 
iriy,  arrefting  fuch  privileged  perfon,  with  the  fame. 
An  attorney  was  taken  in  execution  upon  a  ca.  fa. 
lout  two  years  ago,  but  upon  a  letter  under  the  hand 
id  feal  of  the  Lord  Say  and  Seal,  the  flieriff"  difcharged 
m  as  fteward  to  his  lordfhip  ;  a  rule  was  obtained  at 
le  fide-bar  for  the  return  of  the  writ ;  and  now  on  mo- 
on in  court  to  difcharge  this  rule,  it  was  urged  in  be- 
»lf  of  the  fheriff",  that  this  privilege  belonged  only  to 
le  peer,  and  not  to  the  party,  and  was  not  returnable 
1  the  procefs ;  and  that  therefore  the  court  ought  not  to 
fift  upon  a  return,  as  the  (heriff^  could  not  juftify  the 
:tention  of  the  defendant,  but  under  peril  of  the  houfe 
'■  peers  ;  but  on  confideration  of  the  above-mentioned 
'ders,  and  on  confidering  the  nature  of  this  cafe,  that 
le  plaintiff"  was  within  the  ordinary  juftice  of  the  court 
tilled  to  a  return  of  his  writ ;  that  without  fuch  return 
-  might  be  debarred  from  any  further  execution  ;  but 
■ncipally  from  the  great  inconveniency  that  might  arife 
'  allowing  attornies,  who  are  officers  to  the  courts  in 
hich  they  refpcflively  praiSife,  and  therefore  amenable 
tliofe  court?j  this  kind  of  privilege;  the  curt  gave 
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the  plaintiff"  liberty  to  proceed  againft  the  fherifi",  but 
gave  him  time  'till  next  term  to  make  his  return,  Mich. 
10  Geo.  2.  \n  B.  R.  Wickham  v.  Hobart,  4.  Bac.  Abr. 
230. 

In  all  civil  caufes  this  privilege  is  regularly  to  be  al- 
lowed ;  (o  that  a  peer  of  the  realm,  or  a  member  of  the 
houfe  of  Commons,  is  not  to  be  arrefted  or  molefted  in 
his  perfon  or  eftate.     Bro.  Exigent, 

But  privilege  of  parlia.iient  doth  not  extend  to  high 
treafon,  felony,  breach  of  the  peace,  or  furety  of  the 
peace.  4  In/i.  25.  Prinn's  Survey  of  Parliament  IVritu 
And  therefore  in  an  indiilment  for  treafon  or  felony, 
trefpafs  vi  iJ  armis,  affault  or  riot,  prOcefs  of  outlawry 
ftiall  iff"ue  againft  a  peer  of  the  realm  ;  for  the  fuit  is  for 
the  King,  and  the  dft'ence  is  a  contempt  againft  him  ; 
but  in  civil  aftions  between  party  and  party,  regularly  a 
capias  or  exigent  lies  not  againft  a  lord  of  parliament.  2 
Hal.  Hijl.  P.  C.  199.     2  Hawk.  P.  C.  424. 

If  a  peer  of  parliament  be  conviiSted  of  a  diffeifin  with 
force,  a  capias  pro  fine  and  exigent  (hall  iflue  ;  for  the 
fine  is  given  by  ftatute,  in  which  no  perfon  is  exempted. 
Cro.  Eliz.  170.  Lord  Stafford  v.  Thymic.  See  Dyer  314. 
So  in  debt  upon  an  obligation  againft  the  Earl  of  Lin- 
coin,  who  pleaded  non  eji  faHum,  which  being  found 
againft  him,  the  judgment  was  idea  capiatur  ;  which  on 
a  writ  of  error  brought  by  him  was  objedled  to,  in  that 
a  capias  does  not  lie  againft  a  peer  of  the  realm  ;  fed  non 
allocatur  ;  for  by  this  plea  found  againft  him,  a  fine  is 
due  to  the  King,  againft  whom  none  (hall  have  any  pri- 
vilege.     Cro.  Eliz.  503.  Earl  of  Lincoln  v.  Flower. 

An  information  was  exhibited  in  B.  R.  againft  the 
Earl  of  Devonflyire,  for  ftriking  in  the  King's  palace  ;  which 
being  in  time  of  parliament,  he  infifted  on  his  privilege 
of  a  peer,  and  refufed  to  plead  in  chief,  but  put  in  his  plea 
of  privilege,  to  which  there  was  a  demurrer,  and  the 
plea  over-ruled,  arid  he  was  fined  30000/.  Comb.  49. 
"The  King  V.  Earl  of  Devonfhire, 

In  the  cafe  of  the  feven  bi(hops  it  was  infifted,  that 
peers  of  the  realm  could  not  be  committed  in  the  firft  in- 
ftance,  for  a  mifdemeanor  before  judgment ;  and  that  no 
precedent  could  he  (hewed  where  a  peer  had  been  brought 
in  by  a  capias,  which  is  the  firft  procefs  for  a  bare  mifde- 
meanor ;  and  they  put  in  a  plea  in  writing  of  their  be- 
ing peers,  (S'f.  but  the  plea  was  rejefled.  3  Mod.  215, 
Alfo  peers  of  the  realm  are  punifhable  by  attachment 
for  contempts  in  many  inftances  j  as  for  refcuing  a  per- 
fon arrefted  by  due  courfe  of  law ;  for  proceeding  in  a 
caufe  againft  the  King's  writ  of  prohibition  ;  for  dif- 
charging  other  writs,  wherein  the  King's  prerogative,  or 
the  liberty  of  the  fubjed  are  nearly  concerned  j  and  for 
other  contempts  which  are  of  an  enormous  nature.  2 
Hawk.  P.  C.  152. 

If  a  peer  be  returned  on  a  jury,  oti  his  bringing  a  writ 
of  privilege  he  may  he  difcharged  j  alfo  it  feems  the  bet- 
ter opinion,  that  without  fuch  writ  he  may  either  chal- 
lenge himfelf,  or  be  challenged  by  the  party.  Dyer  314. 
Moor  767.     9  Co.  49.     Co.  Lit.  157.      i  Jon.  153. 

Alfo  in  the  cafe  of  Sir  Edward  Baintcn,  who  being 
returned  on  a  jury,  the  court  would  not  force  him  to  be 
fworn  againft  his  will,  he  being  a  parliament  man,  and 
the  parliament  then  fitting.  Pafch.  27  Car.  2.  in  B.  R. 
A  day  of  grace  (hall  not  be  given  againft  a  lord  of  par- 
liament ;  for  he  is  prefumed  to  be  attendant  on  the  fer- 
vice  of  the  publick.     9  Co.  49.  a. 

So  if  a  peer  be  made  fteward  of  a  bafe  court,  or  ran- 
ger of  a  foreft,  he  may  from  the  dignity  of  his  perfon, 
and  the  prefumption  that  he  is  engaged  in  the  more 
weighty  a(Fairs  of  the  Commonwealth,  exercife  thefe  of- 
fices by  deputy  ;  though  there  are  no  words  for  this  pur- 
pofe  in  his  creation.     9  Co.  49.  a. 

So  if  a  licence  be  granted  to  a  peer  to  hunt  in  a  chafe 
or  foreft,  he  may  take  fuch  a  number  of  attendants  with 
him  as  are  fuitable  to  his  ftate  and  dignity.  9  Co,  49.  b, 
A  peer  or  lord  of  parliament  cannot  be  an  approver  ; 
for  it  is  againft  Magna  Charta  for  him  to  pray  a  coroner. 
3  ^"f-  129. 

If  a  peer  of  the  realm  bring  an  appeal,  the  defendant 
(liall  not  be  admitted  to  wage  battle,  by-  reafon  of  ths 
dignity  of  his  perfon.     2  Hawk.  P,  C,  427, 

In 
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In  yeik'tm  the  following  privileges  are  laid  down  as 
belonging  to  peers  :  i.  They  are  intitled  to  a  letter  mif- 
five.  2.  They  have  a  knight  to  try  an  iflue  which  con- 
cerns them.  3.  They  are  not  to  be  arrefted  for  debt, 
trefpafs  or  any  perfonal  aftion.  4.  They  are  exemped 
from  ferving  on  juries.  5.  To  have  no  day  of  grace 
againft  them.  6.  Upon  the  trial  of  a  peer  for  treafon  or 
felony,  they  try  him  upon  their  honour  only,  and  not 
upon  oath.  7.  When  they  pafs  through  any  of  the 
King's  forefts  to  attend  upon  the  King,  upon  blowing  a 
horn  they  may  have  a  buck  or  doe,  as  the  feafon  of  the 
year  is.  8.  They  have  power  in  their  houfe  to  reverfe 
judgments  given  in  the  King's  Bench.  9.  They  have 
the  benefit  of  clergy,  tho'  they  cannot  read.  10.  They 
are  not  liable  to  find  carriages  for  the  King  when  he  re- 
moves from  one  place  to  another.     Jok.  107. 

In  the  cafe  of  Colonel  Pit,  the  parliament  was  pro- 
rogued the  16th  of  y^/>r;7  1734,  diffolved  the  17th,  and 
the  new  writs  bore  tefle  the  i8th  following,  and  the 
defendant  Pit,  who  was  a  member  of  that  parliament, 
was  arretted  on  the  20th  ;  one  of  the  queftions  in  this 
cafe  was.  Whether  the  arreft  was  within  the  time  of 
privilege  i"  And  it  was  determined  that  it  was,  although 
the  defendant  had  lived  for  two  years  before  no  farther 
diil-ant  from  Ltndon  than  Hammer Jmith  ;  but  the  court  did 
not  think  it  necefTary,  in  the  determination  of  this  caufe, 
to  afcertain  the  exaiSt  time  of  privilege  that  members  of 
the  houfe  of  Commons  were  intitled  to  after  a  diffolution 
of  parliament,  Trin.  8  Geo.  2.  in  B.  R.  Col.  Pit's 
cafe.  See  Siran.  Rep.  985.  and  Reports  in  Time  of  Lord 
Hardwicke  1 6 — 27. 

■7,.  Of  the  proceedings  in  courts  ly  and  again/i  perfons  in- 
titled to  privilege  of  parliament. 

By  the  flatute  illS  13  JV.  3.  cap.  13.  feet.  I.  It  is 
enacted.  That  any  perfon  may  profecute  any  fuit  in  any 
ef  his  Majefty's  courts  at  IVeJlminfler,  or  Chancery,  or 
Exchequer,  or  the  Dutchy  court,  or  in  the  court  of  Ad- 
miralty ;  and  in  all  caufes  matrimonial  and  teftamentary 
in  the  courts  of  arches,  the  prerogative  courts  of  Canter- 
bury and  York,  and  the  delegates,  and  all  courts  of  appeal, 
againft  any  lord  of  parliament,  or  any  of  the  knights,  ci- 
tizens and  burgefTes  of  the  houfe  of  Commons,  or  their 
fervants,  or  any  oti  er  perfon  intitled  to  privilege  of  par- 
liament, at  any  time  immediately  after  the  diflblution  or 
prorogation  of  parliament  until  a  new  parliament  fliall 
meet,  or  the  fame  be  re-aflembled,  and  immediately  af- 
ter any  adjournment  of  both  houfes  for  above  fourteen 
days  until  both  houfes  (hall  meet ;  and  the  faid  courts  may 
after  fuch  diflblution,  prorogation  or  adjournment,  pro- 
ceed to  give  judgment,  and  to  make  final  Decrees  and 
fentences  thereupon  ;  any  privilege  of  parliament  notwith- 
ftanding. 

Sect.  2.  Provided,  That  this  act  fliall  not  fubjeift  the 
perfon  of  any  of  the  knights,  citizens  anJ  burgefl'es,  or 
any  other  perfon  intitled  to  privilege  of  parliament,  to  be 
arrefted  during  the  time  of  privilege  ;  neverthelefs  if  any 
perfon  have  caufe  of  action  or  complaint  againft  any 
peer,  fuch  perfon  after  fuch  diflblution,  prorogation  or 
adjournment  as  aforefaid,  or  before  any  feflions  of  parlia- 
ment, may  have  fuch  procefs  out  of  his  Majefty's  courts 
of  King's  Bench,  Common  Pleas  and  Exchequer  againft 
fuch  peer,  as  he  might  have  had  out  of  time  of  privilege  ; 
and  if  any  perfon  have  caufe  of  aflion  againft  any  of  the 
knights,  citizens  or  burgcfles,  or  any  other  perfon  inti- 
tled to  privilege  of  parliameiit,  after  any  diftblution,  pro- 
rogation or  fuch  adjournment,  i^c.  fuch  perfon  may  pro- 
fecute fuch  knight,  citizen  or  burgefs,  or  other  perfon 
intitled  to  privilege,  in  his  Majefty's  courts  of  King's 
Bench,  Common  Pleas  and  Exchequer,  by  fummons  and 
diftrcfs  infinite,  or  by  original  bill  and  fummons,  attach- 
ment and  diftrefs  infinite,  which  ihe  faid  courts  are  im- 
powered  to  iffue,  until  they  enter  a  common  appearance, 
or  file  common  bail  ;  and  any  perfon  having  caufe  of  fuit  or 
complaint  may  in  the  times  aforefaid  exhibit  any  bill  or 
cninplaint  againft  any  peer,  or  againft  any  of  tlie  faid 
knights,  citizens  or  burgeftb?,  or  other  perfon  intitled  to 
privilege,  in  the  Chancery,  Exchequer  or  Dutchy  court, 
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and  proceed  thereupon  by  letter  q\  fulpcena  as  ufual ;  and 
upon  leaving  a  copy  of  the  bill  with  the  defendant,' or  at 
his  laft  place  of  abode,  may  proceed  thereon  ;  and  for 
want  of  an  appearance  or  anfwer,  or  for  non-perforitj- 
ance  of  any  order  or  decree,  may  fequefter  the  eftate  of 
the  party,  as  is  ufed  where  the  defendant  is  a  peer,  but 
(hall  not  arreft  the  body  of  any  of  the  faid  knights,' ciii- 
zens  and  burgefles,  or  other  privileged  perfon,  duritig  the 
continuance  of  privilege  of  parliament. 

Sect.  3.  Where  any  plaintiff  ftiall  by  reafon  of  pi-Iviltge 
of  parliament  be  flayed  from  profecuting  any  fuit  coifi- 
menced,  fuch  plaintiff  fliail  not  be  barred  by  any  ftatute 
of  limitation,  or  nonfuited,  difmi/Ted,  or  his  fuit  dif- 
continued  for  want  of  profecution,  but  (hall  upon  the 
rifing  of  the  parliament  be  at  liberty  to  proceed. 

Se£i.  4.  No  fuit  or  proceeding  in  law  or  equity  againft 
the  King's  original  and  immediate  debtor,  for  the  rectf- 
very  of  any  debt  originally  and  immediately  due  to  his 
Majefty,  or  againft  any  perfon  liable  to  render  an  account 
to  his  Majefty  for  any  part  of  his  revenues,  or  other  ori- 
ginal  or  immediate  duty,  or  the  execution  of  any  fuch 
procefs,  (hall  be  impeached  or  delayed  by  privilege  of 
parliament ;  yet  fo  that  the  perfon  of  fuch  debtor  or  ac- 
countant, being  a  peer,  (hall  not  be  liable  to  be  arrefted, 
or  being  a  member  of  the  houfe  of  Commons,  (hall  not, 
during  the  continuance  of  privilege,  be  arrefted  by  ar»y 
fuch  proceeding.  See  ihcjiat.  2  iS"  3  Ann.  cap.  18.  u 
Geo.  2.  cap.  24. 

Se£?.  5.  This  a£l  (hall  not  give  any  jurifdiflion  to  any 
court  to  hold  plea  of  any  real  or  mixed  adlion  in  other 
manner  than  fuch  court  might  have  done  before. 

It  hath  been  always  held,  that  a  peer  is  to  put  in  his  an- 
fwer to  a  bill  in  equity,  on  his  honour  only,  ar;d  not  on 
his  oath  ;  but  when  he  is  examined  as  a  witnefs,  he  muft 
be  fworn. 

Alfo  if  a  peer  Is  by  order  of  court  to  be  examined  on 
interrogatories,  or  to  make  an  affidavit,  the  fame  muft 
be  on  oath.     Soli.  513.  fs"  vid.  Preced.  Chan.  92. 

As  where  the  Lord  Stourton  brought  a  bill  againft  SIf 
Thomas  Meers,  to  compel  him  to  a  fpecifick  performanci 
of  articles  for  the  purchafing  of  Lord  Slourion's  eftate,  Sii 
Tljomas  in  his  defence  infifted,  that  there  were  defefl; 
in  Lord  Stourton's  title  to  the  eftate ;  and  it  being  orderec . 
that  Lord  Stourton  (hould  be  examined  on  interrogatoriei 
touching  his  faid  title;  it  was  objected,  that  Lord  Stour- 
ton being  a  peer  of  the  realm  ought  to  anfwer  upon  ho- 
nour only  ;  but  it  was  ruled  by  Lord  Harcourt,  that  tht»' 
privilege  of  peerage  did  allow  a  peer  to  put  in  his  anfwei! 
upon  honour  only,  yet  this  was  reftrained  to  an  anfwer; 
and  as  to  all  affidavits,  or  where  a  peer  is  examined  as  i\ 
witnefs,  he  muft  be  upon  oath ;  and  that  this  examina- 
tion upon  interrogatories,  being  in  a  caufe  wherein  his  Lord'^ 
(hip  was  plaintiff,  to  enforce  the  Execution  of  an  agree 
ment,  as  his  lordfhip  would  have  equity,  fo  he  (hould  d< 
equity,  and  allow  the  other  fide  the  benefit  of  a  difcovery, 
and  that  in  a  legal  manner ;  and  accordingly  ordered  Lord 
Stourton  to  put  in  his  examination  on  oath,  i  P.  fftll, 
1 45.      Salk.  513.   S.  C.  Sir  Tho.  Meers  v.  Lord  Stourton, 

It  hath  been  held,  that  though  a  court  of  equity  will 
not  proceed  againft  a  member  that  hath  privilege  of  par- 
liament, yet  if  a  parliament  man  fues  at  law,  and  a  bill 
is  brought  here  to  be  relieved  againft  that  action,  th* 
court  will  make  an  order  to  ffay  proceedings  at  law  'till 
anfwer  or  further  order,     i  Vern.  329. 

R.  T.  being  chofe  a  burgefs  for  Buckingham,  and  Jiar 
ving  a  trial  at  bar  to  be  had  on  Tuefday  before  the  fit<ting 
of  the  parliament,  moved  to  have  his  privilege  allowed 
him  ;  but  was  denied,  in  regard  the  parliament  was  not 
fitting,  nor  to  fit  'till  after  the  trial  had.  Roym,  12. 
I  Sid.  42.  S.  C. 

It  hath  been  held,  that  in  an  aflion  founded  on  the 
above-mentioned  ftatute  12  IV.  3.  the  defendant  (hall 
have  an  imparlance  ;  and  it  was  faid  in  this  cafe,  thai 
the  pra(ftice  is  to  file  a  bill  in  nature  of  a  fpecial  capia\ 
againft  the  defendant,  and  then  to  fummon  him  ;  and  i( 
he  appers  upon  fuch  fummon?,  the  plaintiff  may  declare 
againfl  him,  as  in  cuflodia  marefcalli.  Hill.  10  Geo.  I.J 
in  B.  R.  Wadfworth  v.  Handifide. 

P«e« 
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Peers  are  intilled  to  a  letter  mi/Cve,  which  method 
was  introduced  upon  a  prefumptioh  that  peers  would  pay 
obedince  to  the  Chancellor's  letter ;  and  is  founded  on 
that  refpefl  that  is  due  to  the  peerage.     Jenk,  107. 

If  the  lord  doth  not  appear  upon  the  letter,  a  fulpcetia 
on  motion   is  awarded  againft  him  ;  becaufe  no  fubfe- 

Juent  procefs  can  be  awarded  but  upon  a  contempt  to  the 
{reat  feal,  and  the  Chancellor's  letter  is  only  ex  gratia. 
If  on  the  fervice  of  the  fubpaena,  the  peer  doth  not 
appear,  or  if  he  appears,  and  does  not  put  in  his  anfwer, 
no  attachment  can  be  awarded  againft  him,  becaufe  his 
perfon  cannot  be  imprifoned ;  but  the  proceedings  muft 
be  by  fequeftration,  unlefs  caufe,  ^jfc.  and  this  is  regularly 
made  out,  upon  affidavit  made  of  the  fervice  of  the  let- 
ter and  the  fubposna,  though  fometimes  it  is  moved  for 
without,  fiiice  the  peer  may  fliew  want  of  fervice  at  the 
.'  day  affigned  to  ihew  caufe  why  the  fequeftration  fhould 
not  i/Tue;  and  this  orr!i.  for  a  fequeftration  is  never  made 
abfolute  without  an  afiiJavit  of  the  fervice  of  the  order 
to  (hew  caufe,  and  a  certificate  of  no  caufe  (hewn.     2 
Jent.  342. 

A  bill  being  filed  againft  a  peer  or  peerefi,  the  firft  ap- 
plication is  fcr  my  Lord  Chancellor's  letter  returnable  in 
term  time ;  or  it  may  be  immediate,  if  the  peer  or  peer- 
efs  lives  in  town;  but  in  this  cafe  there  mufl:  be  an  affi- 
davit, that  the  original  letter  is  left  with  the  peer  at  his 
houfe,  with  a  copy  of  the  petition  as  anfwered  ;  and 
therewith  alfo  is  left  an  office  copy  of  the  bill  figned  by 
the  fix  clerk ;  for  if  the  bill  is  not  figned,  tiie  fervice  is 
irregular.     J^  Bac.  Ahr,  238. 

This  letter  is  only  a  compliment,  and  no  procefs  to 
faund  proceedings  oo ;  fo  that  the  peer  may  appear  or 
oot,  as  he  pleafes;  if  he  fails  a  fubposna  iftues  againft 
aim,  and  his  time  for  appearing  and  anfwering  being 
wt,  an  attachment  muft  be  adually  fealed  and  entred 
tgainft  him,  though  never  executed,  to  ground  a  fequef- 
tration upon.  It  is  a  motion  of  courfe  for  a  fequeftra- 
:bn  upon  an  attachment  far  want  of  an  anfwer.  4  Bac. 
ihr.  238. 

The  peer  muft  be  perfonally  ferved  with  this  order, 
ind  he  hath  eight  days  to  (hew  caule  after  perfonal  fer- 
rice  of  the  order ;  if  no  caufe,  the  order  is  abfolute  ; 
lut  if  the  fequeftration  is  for  want  of  an  appearance,  and 
le  appears,  the  plaintiff  muft  run  the  fame  race  over  again 
or  want  of  an  anfwer,  and  the  peer  muft  pray  time  to 
nfwer,  as  fuitors  do.     4.  Bac.  Abr.  238. 

The  fame  proceeding  is  againft  a  member  of  the  houfe  of 
i^mmons;  there  the  party  proceeds  by  way  of  fequeftra- 
ion,  only  with  this  difference,  that  inftead  of  a  letter, 
here  is  always  z  fuhpeena  fued  out  ;  and  when  a  caufe 
tither  againft  a  peer  or  a  commoner  ftands  in  the  paper, 
tnd  is  called,  and  cannot  proceed  (privilege  being  in)  the 
:ourt  never  ftrikes  it  out  as  they  do  in  other  cafes ; 
iphete  the  party  is  not  ready,  they  let  it  ftand  over  from 
ine  term  to  another,  till  privilege  is  out,  and  never  put 
the  party  to  fue  out  a  fubpaena  to  hear  judgment ;  and 
;he  direftion  of  the  court  to  the  regifter  is  to  put  privile- 
»ed  caufes  (which  have  been  put  off  on  that  account) 
the  very  firft  caufes  in  the  paper  when  the  court  fits  af- 
ter privilege  is  out.     4  Bac.  Abr.  238. 

A  fequeftration  was  granted,  unlefs  caufe,  againft  the 
Lord  Clifford  for  want  of  an  anfwer  ;  he  afterwards  put 
in  an  anfwer,  which  being  reported  infufficient,  it  was 
moved  for  a  fequeftration  abfolutely,  an  infufficient  an- 
fwer being  as  no  anfwer ;  but  the  court  thought  it  a  hard- 
fhip  in  the  cafe  of  a  peer  or  member  of  the  houfe  of 
Commons,  that  a  fequeftration,  which  in  fome  refpe<3s 
is  in  nature  of  an  execution,  fhould  be  the  firft  procefs 
againft  them  ;  and  therefore  allowed,  that  in  cafe  of  an 
anfwer  which  is  reported  infufficient,  the  plaintiff  is  to 
move  again  de  novo,  for  a  fequeftration  niji,  2  P.  Ifill. 
385.  Lord  Clifford's  cafe. 

It  was  moved  for  a  fequeftration  niJi,  for  want  of  an 
anfwer,  againft  a  menial  fervant  of  a  peer  of  the  realm, 
M  the  firft  procefs  for  conteTipt,  in  the  fame  manner  as 
in  the  cafe  of  thu  ccer  himfelf;  and  thougii  the  motion 
was  granted  by  tnc  Mafter  of  the  Rolls,  yet  the  regifter 
refufed  to  draw  it  up  as  thinking  it  againft  the  courfe  of 
the  court ;  which  being  moved  again  before  tlie  Lord 
[Chancellor,  his  Lordftiip,  upon  reading  the  flati'.'.c    t; 

Vol.  II.  N".  117. 
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ff^.  3.  likewife  granted  the  motion,  it  appearing  to  be 
both  within  the  meaning  and  words  of  the  ftatute  ;  and 
if  it  were  not  fo,  aa  it  was  plain  no  attachment  would 
lie  againft  their  perfons,  confequently  there  would  be  no 
remedy  againft  them,  and  they  would  have  a  greater  pri- 
vilege than  their  lord,  if  the  procefs  againft  fuch  iftenial 
fervant  were  to  be  a  fubpeena.     i  P.  Will.  535. 

For  more  learning  on  this  fubjeSt^  fee  ly  Vin.  Abr. 
and  4  Bac.  Abr.  ///.  Privilege. 

P?tV)tIcge  Of  amOafTauoj?,   See  ambanaac?. 

P?it)tICgCD  place?,  Perfons  reforting  to  pretended  pri- 
vileged places  may  be  arrefted,  8  £s^  9  ^.  3,  c.  27.  fe£l. 
15.     9  Geo.  I,  c.  28.      II  Geo.  i.  c.  22. 

P^ilJl'tp,  (Privitas,)  Private  familiarity,  friendfliip, 
inward  relation  :  If  there  be  lord  and  tenant,  and  the  te- 
nant holds  of  the  lord  by  certain  fervices,  there  is  a  pri- 
vity  between  them  in  refpedl  of  the  tenure.  Ccivell,  ed 
1727. 

1  here  are  three  forts  of  privities,  viz.  Privity  in 
eftate,  in  blood  and  in  law.  Privies  in  blood  are  inten- 
ded of  privies  in  blood  inheritable,  and  this  is  in  three 
manners,  viz.  inheritable  as  general  heir,  or  as  fpecial 
heir,  or  as  general  and  fpecial  heir.  Privies  in  eftate  ara 
as  joint  tenants,  baron  and  feme,  donor  and  donee,  leffor 
and  leffee,  USc.  Privies  in  law  are,  when  the  law  with- 
out  blood  or  privity  of  eftate  cafts  the  land  upon  one,  or 
makes  his  entry  lawful,  as  lord  by  efcheat,  lord  that  en- 
ters for  mortmain,  lord  of  villain,  (Sc.  8  Rep.  42.  h. 
Hill.  45  EUz.  IVhittingham's  cafe.  S.  C.  cited  per  Jones 
J.  Jo.  ^z.  in  the  cafe  of  Godfrey  v.  JVade. 

There  are  three  other  forts  of  privities,  viz.  in  refpert 
of  eftate  only,  contradl  only,  eftate  and  contraft  toge- 
ther. Privity  of  eftate  is,  as  if  the  leffor  grants  over  his 
reverfion,  (or  if  the  reverfion  efcheat.)  Now  between 
the  grantee  (or  the  lord  by  efcheat)  and  the  leffee,  there 
is  privity  in  eftate  only.  So  between  the  leffor  and  af- 
fignee  of  leffee ;  for  no  contract  was  made  between  them. 
Privity  of  contrad  only,  is  perfonal  privity,  and  ex- 
tends only  to  the  perfon  of  the  leffor,  and  to  the  perfon 
of  the  leffeej  as  in  the  principal  cafe  when  the  leffee  af- 
figned  over  his  intereft,  notwithflanding  his  affignment 
the  privity  of  the  contrail  remained  between  them,  tho* 
privity  of  the  eftate  be  removed  by  the  afl  of  the  leffee 
himfelf;  and  the  reafon  of  this  is,  ift,  Becaufe  the  leffee 
himfelf  (hall  not  prevent  by  his  own  a£l  fuch  remedy 
which  the  leffor  had  againft  him  by  his  own  contraft, 
but  when  the  leffor  granted  over  his  reverfion,  there, 
againft  his  own  grant,  he  cannot  have  remedy  j  becaufe 
he  has  granted  the  reverfion  to  the  other,  to  which  the 
rent  is  incident.  2dly,  The  leffee  may  grant  the  term 
to  a  poor  man,  who  (hall  not  be  able  to  manure  the 
land,  and  who  will  by  indigence,  or  for  malice,  permit 
it  to  lie  frefh,  and  then  the  leffor  (hall  be  without  reme- 
dy, either  by  diftrefs,  or  by  aflion  of  debt,  which  fliall 
be  inconvenient,  and  will  concern  in  effeft  every  man, 
(becaufe  for  the  moft  part  every  man  is  a  leffor,  or  a 
leffee;)  and  for  thofe  two  reafons  all  the  cafes  of  entry 
by  tort,  eviction,  fufpenfion  and  apportionment  of  the 
rent  are  anfwered  ;  for  in  fuch  cafes  it  is  either  the  aft 
of  the  leffor  himfelf,  or  the  aft  of  a  ftranger,  and  in 
none  of  the  faid  cafes,  the  fole  aft  of  the  leffee  himfelf 
(hall  prevent  the  leffor  of  his  remedy,  and  will  introduce 
fuch  inconvenience  as  has  been  faid.  Privity  of  contraft" 
and  eftate  together,  is  between  the  leffor  and  leffee  him- 
felf.     3  Rep.  23.   Hil.  29  EUz.  in  Walker'i  cafe. 

I^^tljp,  (derived  from  the  French  prive,  familiaris) 
Signifies  him  that  is  partaker,  or  hath  an  intereft  in  any 
aftion  or  thing ;  as  privies  of  blood,  Old  Nat.  Brev.  f. 
Wj.  are  thofe  who  are  linked  in  confanguinity  ;  every 
heir  in  tail  is  privy  to  recover  the  land  intailed.  Id. 
fol.  147.  ^0  privity  was  between  me  and  the  tenant. 
Littleton,  fol.  106.  If  I  deliver  goods  to  a  man,  to  be 
carried  to  fuch  a  place,  and  he,  after  he  hath  brought 
them  thither,  doth  fteal  them,  'tis  felony  ;  becaufe  the 
privity  of  delivery  is  determined  as  fpon  as  they  are 
brought  thither.  Staundf  PI.  Cor.  lib.  i.  cap.  15.  fol. 
25,  Merchants  privy  are  oppofite  to  merchant  Jlrangers^ 
2  Ed.  3.  9  &  14.  The  author  of  the  New  Terms  of  the 
Law  maketh  divers  forts  of  privies,  viz,  privies  in  eftate, 
7  A  privie* 


P     R     I 

prTvics  m  deed,  privies  in  law,  privies  in  right,  and  pri-  I 
vies  in  blood.  See  Perkins  831,  832,  833.  and  Co.  I.  3. 
fol.  23.  IFalker's  cafe,  and  lib.  4.  fol.  123,  124.  men- 
tions four  kinds  of  privies,  viz.  Privies  in  Mood,  as  the 
heir  to  his  father  ;  privies  in  reprefeniation,  as  executors, 
or  adminiftrators  to  the  deceafed  ;  privies  in  eftate,  as  he 
in  the  reverfion,  and  he  in  the  remainder,  when  land  is 
given  to  one  for  life,  to  another  in  fee,  for  that  their  ef- 
tates  are  created  both  at  one  time:  The  fourth  is  privy 
in  tenure,  as  the  lord  by  efcheat,  that  is,  when  the  land 
cfcheateth  to  the  lord  for  want  of  heirs.  Covuell,  edit. 
1727. 

Privies  inheritable,  as  heir  general,  (hall  take  benefit 
of  the  infancy,  as  if  infant  tenant  in  fee-fimple  makes 
feoffment,  and  dies,  his  heir  (hall  enter.  The  fame  law 
of  him  that  is  heir  general  and  fpecial,  and  alfo  of  him 
that  is  heir  fpecial,  and  not  general.  But  privies  in  ef- 
tate  (unlefs  in  fome  fpecial  cafes)  (hall  not  take  advan- 
tage of  the  infancy  of  the  other.  8  Rep.  42.  b.  43. 
JVhittingham's  cafe. 

A  furrender  by  an  ideot  of  an  eftale  for  life  to  de- 
ftroy  a  contingent  remainder  is  void  ab  initio,  and  there- 
fore any  perfon  may  take  advantage  of  it,  as  well  privy 
in  eftate  as  heir  at  law.  But  a  feofFment  and  livery 
made  propriis  manibus  of  the  ideot,  not  being  merely  void, 
makes  a  difference,  Carth.  436.  Hill.  9  fV,  3.  B.  R. 
Thompfon  v.   Leech. 

|0^itip  ComUlL  (Concilium  Regis,  Privatum  Conci- 
lium) Is  a  mo(t  honourable  affembly  of  the  King  and 
Privy  Counfellors  in  the  King's  court  or  palace,  for  mat- 
ters of  flate.      4  Inf.  53. 

Stat.  3  H.  '].  c.  14.  *i"he  Steward,  Treafurer  and  Con- 
troller of  the  King's  houfe,  or  one  of  them,  (hall  have 
power  to  inquire  by  twelve  difcreet  perfons  of  the  cheque 
roll  of  the  King's  houfhold,  if  any  fervant  (worn,  and 
his  name  put  into  the  cheque  roll  under  the  ftate  of  a 
lord,  make  any  confederacies,  compaffing,  confpiracies  or 
imaginations,  with  any  perfon,  to  deftroy  or  murder  the 
King,  or  any  lord  of  this  realm,  or  any  other  perfon 
fworn  to  the  King's  Council,  Steward,  Treafurer  or  Con- 
troller of  the  King's  houfe;  and  if  it  be  found  before 
the  faid  fleward  by  the  faid  twelve  men,  that  any  fuch 
of  the  King's  fervants  have  confederated,  ^c.  as  above- 
faid,  he  (hall  be  put  to  anfwer.  And  the  Steward,  Trea- 
furer and  Controller,  or  two  of  them,  (hall  have  power 
to  determine  the  matter  according  to  law.  And  if  he 
put  him  in  trial,  it  (hall  be  tried  by  other  twelve  men  of 
the  houfhold,  and  fuch  mifdoers  (hall  have  no  challenge, 
but  for  malice ;  and  if  fuch  mifdoers  be  found  guilty 
by  confeffion  or  otherwife,  the  offence  (hall  be  judged 
felony. 

Stat.  9  y/««.  cap.  \6.  fe£i.  i.  If  any  perfon  (hall  un- 
lawfully attempt  to  kill,  or  (hall  unlawfully  aflault  and 
llrike,  or  wound  any  one  of  the  moft  honourable  Privy 
Council,  when  in  the  execution  of  his  office  of  a  Privy 
Counfellor  in  Council,  or  in  any  Committee  of  Council, 
the  perfons  fo  offending  being  convidfed  (hall  be  felons, 
and  fuffer  death  without  benefit  of  clergy.  See  i  Hawk. 
P.  C.  c.  17.  fe£l.  25.  c.  18.  fe£i.  8.  2  Hawk.  P.  C.  c.  16. 
feii.  4.  /-.  15.  feii.  66  to  72. 

^jiijp  fcal,  (Privatum  Jigillum,)  Is  a  feal  that  the 
King  uleth  to  fuch  grants,  or  other  things,  as  pafs  the 
Great  feal:  Firft  they  pafs  the  Privy  fignet ;  then  the 
Privy  fcal ;  and  laftly,  ihe  Great  feal  of  England.  The 
Privy  feal  is  fometimes  ufed  in  things  of  lefs  confequence, 
that  never  pafs  the  Great  feal.  No  writs  (hall  pafs  under 
the  Privy  feal  which  touch  the  Common  law.      2  Inji.  f. 

555.  See  Clcck  of  tljc  p^ibp  fcal.  Clerk  of  tlje  ^ig? 
net,  &cal. 

I^JiiUint,  Was  the  name  of  the  feal  of  King  Arthur, 
on  which  the  Virgin  Mary  was  painted.  'Tis  mention- 
ed in  Geoffrey  of  Monmouth.   I.  7.   c.  2. 

|9jiiCS,  Goods  may  be  imported  and  exported  out  of 
the  plantations,  in  prize  (hips,   y^SPP.2  f.  22.  /  2. 

Prize  (hips  to  be  regiftered,  and  oath  made  that  the 
property  is  Englijh,  7  £3"  8  /^.  3.  c.  22.  /  19. 

The  property  of  prizes  veil  in  the  captors,  and  the 
prizes  to  be  appraifed,  fold  and  divided  amongft  them. 
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arid  the  King's  duties  thereon  fecured,  b  Ann.  cap.  it, 
9  Ann.  c.  27.  /.  4. 

Duty   on  French  prize  wine  during  the  war,  t  Ann. 
c.ig.fii. 

Direflions  for  condemning  prize  (hips  in  America, 
6  Ann.  c.  37. 

Appeal  to  the  Privy  Council,  6  Ann.  t.  37.  /  8. 
Privateers,  i^c.  fubjeft  to  the  laws  concerning  llaves, 
b  Ann.  c.-yj.  f.\%.      1-]  Geo,  2.  c.^A- f'^-'i. 

Regulations  of  the  duties  on  prize  goods  from  America  ' 
10  Ann.  c.  22.  y  f.  26.  /.  113.      15  Geo.  2.  f.  31.  /i  5. 

Property  of  prizes  given  to  the  captors,  i-^Geo.  2.  f.4. 
17  Geo.  2.  c.  34. 

Direflions  for  condemning  prizes,  f^Gto.  2.  c.4..  f  ■*,' 
17  Geo.  2.  c.  34.  /  3.  20  Geo.  2.  c.  24.  f.  10.  29  Geo.  2. 
<:■  34-  /  3- 

Admiralty  to  give  commiflions  to  privateers,  17  Geo.  2. 
c.  34.  /  2. 

Penalty  for  imbezilling  applied  in  part  to  Greenwich 
Hofpital,   17  Geo.  2,  c.  34.  f.  11. 

Shares,  (^c.  not  demanded  in  three  years,  go  to  Green- 
wich Hofpital,    17  Geo.  2,  c.  34.  /  14,  19. 

Prizes  not  exempted  from  cuftoms,  i'jGeo.2.  f.  34. 
/  15.     2()Geo.  2.  c.  34./.  17. 

Penalty  on  privateers  taking  (hips  by  coUufion,  li 
Geo.  2.  c.  27.  /.  3.     29  Geo.  2.  t.  34.  /.  25. 

Duty  on  prize  quick-filver  during  the  war,  afcertain- 
ed,   \^Geo.2.  f,  19. /22, 

Agents  for  prizes  to  regifler  their  powers,  18  Geo.  2. 
f.  31.  /  5,  20  Geo.  2.  i.  24.  /  II.  29  Geo.  2.  34. 
feEl.  14. 

Matters  of  privateers  to  inquire  if  mariners  have  it- 
ferted,   igGeo.  2.  c.  30.  /  2. 

Bills  of  fale  of  prize  money  made  void,  20  Geo.  2. 
c.  24.  /  4. 

Runaway  men  forfeit  their  money  to  Greenwich  Hofpi- 
tal, 20  Geo.  2.  c.  24.  /  I,  7,  13,  14. 

Prize  goods  to  be  warehoufed  and  exported  duty  free, 
20  Geo.  2.  c.  45.  /.  10.  repealed,  21  Geo.  2.  c.  2.  /  8. 
No  drawback  on  prize  goods,  21  Geo.  2.  c.  2.  /  9. 
Commiffion  for  hearing  appeals  relating  to  prizes,  de- 
clared valid,   22  Geo.  2.  c.  2.  f.  2. 

Prizes  made  by  the  King's  (hips  to  be  divided  among 
the  captors  in  fuch  proportion  as  his  Majefty  (hall  order, 
29  Geo.  2.  c.  34. 

Captures  in  America  how  to  be  difpofed  of,  29  Geo.  2. 
c.  34.  /  5- 

Penalties  on  judges  or  officers  of  courts  of  Admiralty 
in  America  negleding  their  duty,  2()Geo.z,  c.  34.  /.  6. 

Fees  of  courts  of  Admiralty  in  America,  29  Geo.  2. 
c.  34.  /  8. 

Regulations  concerning  agents  for  prizes,  29  Geo.  1. 

c.  34.  /.  12.  ^c.  f  28,  &c.  y;  35,  isfc. 

Shares  of  runaway  men,  &c.  not  demanded  in  three 
years  to  be  paid  to  Greenwich  Hofpital,  29  Geo.  2.  c.  34. 
f.  16,  26,  28,  29,  30. 

Bounty  to  the  captors  for  all  men  on  board  the  enemies 
(hips  of  war  taken  or  deftroyed,  2()Geo.  2.  c.  34.  /  21. 

Ships  or  goods  taken  by  the  enemy,  and  retaken  by 
the  King's  (hips  or  privateers,  to  be  re(tored  on  paying 
falvage,   29  Geo.  2.  c.  34.  f.  24. 

Penalty  on  the  captains  of  privateers  or  King's  (hips, 
taking  (hips  by  collullon,  29  Geo.  2.  c.  34.  f.  25. 

Run  men  forfeit  their  (hare  of  prize  and  bounty 
money,  29  Geo.  2.  c.  34.  /  26,  27. 

Privateers  to  be  fubjed  to  the  laws  of  the  colonies, 
29  Geo.  2.  c.  34.  yi  31. 

Navy  may  purchafe  (lores  on  board  neutral  (hips, 
29  Geo.  2.  c.  34.  /  38. 

What  duties  (hall  be  paid  on  prize  goods,  30  Geo.  2. 
c.  18. 

Military  or  (hip  (lores  exempt  from  duty,  30  Geo.  2. 
f.  18. 

Notifications  of  payment  of  prizes  how  to  be  giveS; 
22^(0.  2.  c.  19.  /  I, 

Duties  on  prize  goods,   32  Geo.  2.  c.  \o.  f.  3. 

Notifications  to  be  good  evidence  of  the  perfons  beinj 
agents,  33  Gm.  2,  t,  19.  /;  5, 

Pireflion. 
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bireflions  for  regiftering  letters  of  attorney,  I^Geo.  2. 
c.  19.  /.  6. 

Penalties  applied  in  part  to  Greenwich  Hofpital,  33 
Geo.  2.  c.  19.  /y. 

The  provifions  of  30  Geo.  2.  c.  18.  extended  to  Spanifi 
prize  goods,   T,Geo.  3.  c.  25. 

IP^Oj  I^  a  prepofition,  fignifying  for,  or  in  refpeflof  a 
thing;  zspro  confdio,  &c.  And  in  law,  ^ra  in  the  grant 
of  an  annuity  pro  conJiHo,  fhewing  the  caufe  of  the  grant, 
amounts  to  a  condition  :  But  in  a  feoffment,  or  leafe  for 
life,  i^c.  it  is  the  confideration,  and  doth  not  amount  to 
a  condition ;  and  the  reafon  of  the  difference  is,  becaufe 
the  ftateof  the  land  by  the  feoffment  is  executed,  and  the 
grant  of  the  annuity  is  executory.  Plowed.  412.  lyood's 
Injl.  231. 

J0^O,bat0,  In  the  laws  of  Canutus,  c.  44.  apud  Bromp- 
ton,  fignifies  to  claim  a  thing  as  his  own, 

Probate  of  SCeftamentSS,  (Probatio  Tejiamentorum) 
Is  the  exhibiting  and  proving  wills  and  tejiaments  before 
the  Ecclefiaftical  judges,  delegated  by  the  bifhop,  who  is 
ordinary  of  the  place  where  the  party  dies.  And  the  or- 
dinary is  known  by  the  quantity  of  the  goods  that  the  de- 
ceafed  had  out  of  the  diocefe  wherein  he  departed  ;  for  if 
all  his  goods  be  in  the  fame  diocefe,  then  the  bifhop  of 
the  diocefe,  or  the  archdeacon  (according  as  their  compo- 
fition  or  prefcription  leads)  hath  the  Probate  of  the  tejla- 
ment ;  but  if  the  goods  be  difpofed  in  divers  diocefes,  fo 
that  there  be  any  fum  of  note  (as  five  pounds  ordinarily) 
out  of  the  diocefe  where  the  party  lived  ;  then  is  the  arch- 
bilhop  of  Canterbury  (or  Tork)  the  ordinary,  by  his  pre- 
rogative. This  Probate  may  be  made  in  two  forts,  in  com- 
•non  form,  or  per  tejies.  The  proof  in  common  form  is 
)nly  by  :heoath  of  the  executor,  or  party  exhibiting  the 
will,  who  fweareth  upon  his  belief,  that  the  will  exhibi- 
■ed  by  him,  is  the  la(l  will  and  teflament  of  the  deceafed. 
The  proof  per  tejies  is,  when  over  and  befides  his  own 
lath  he  alfo  produces  witneffes,  or  makes  other  proof  to 
lonfirm  the  fame,  and  that  in  the  prefence  of  fuch  as 
nay  pretend  any  intereft  in  the  goods  of  the  deceafed,  or 
t  leaft  in  their  abfence,  after  they  have  been  lawfully 
immoned,  to  fee  fuch  a  will  proved,  if  they  think  good, 
Vpd  the  latter  courfe  is  taken  mofl  commonly,  when 
here  is  fear  of  flrife,  or  difpute  about  the  deceafed's 
oods.  For  fome  hold  that  a  will  proved  in  common  form 
nly,  may  be  called  in  queftion  any  time  withi;i  thirty 
ears.  And  where  a  will  difpofes  of  lands  and  tenements 
f  freehold,  it  is  now  frequently  proved  by  witncjps  in 
tHhancery.      Cowell,  edit.  1727. 

Probate  of  wills,  to  be  taken  without  extortion,  31 
?(/.  3.  Ji.  I,  cap.  4.  46  Ed.2.  fe£f.  3.  3  Hen.  5.  Ji.  2. 
ap.  6.  The  fees  to  be  takeri  for  Probates,  21  Hen.  8. 
ap.  5.  The  archbifhop  of  Canterbury  may  call  perfons 
mt  of  the  diocefe  where  they  dwell,  to  prove  a  will,  23 
Hen.  8.  c.  9.   fe£i.  5.     For  other   matters,  fee  ^HtlUUtV 

Itatoj.  (Erccuto?,  WSiiW, 

PpbatO^,  An  accufer,  or  approver,  or  one  who  un- 
jertakes  to  prove  a  crime  charged  upon  another.  The 
word  was  ftri£lly  meant  of  an  accomplice  in  felony,  who 
to  fave  himfelf  confefTed  the  fait,  and  accufed  any  other 
principal,  or  accelFary,  againft  whom  he  was  bound  to 
make  good  the  charge  by  duel,  or  trial  by  the  country, 
Jnd*lhen  was  pardoned  life  and  members,  but  yet  to  fuf- 

I'er  tranfportation. Cum  probator  perfecerit  quod  pro- 

iiifit,  tenetur  ei  convcntio,  fcilicet  ut  vitam  habeat  tsf  mem- 
bra. Sed  in  regno  remanere  non  debet,  etiamji  velit  plegios 
mvenire.  Bradon.  Fid.  Flcta,  lib.  2.  cap.  52.  feet. 
42,  44- 

P^OCCDCnno,  Is  a  writ  which  lieth  where  an  action 
s  removed  out  of  an  Inferior  court,  to  a  Superior  court, 
K  the  Chancery,  King's  Bench,  or  Common  Pleas,  by 
Habeas  corpus.  Certiorari,  or  writ  of  privilege;  to  fend 
town  the  caufe  to  the  court  from  whence  removed,  to 
)roceed  upon  it,  it  not  appearing  to  the  higher  court  that 
he  fuggeltion  is  fufficiently  proved.  F.  N.  B.  153.  5 
Rf?.  63.  21  Jac.  I.  cap.  23.  And  if  the  party  who 
ues  Out  a  Habeas  corpus,  or  Certiorari,  doth  not  put  in 
;ood  bail  in  time,  (where  good  bail  is  required)  then 
here  goes  this  writ  to  the  Inferior  court  to  proceed  Non 
'kftantt  the  Habeas  corpus,  &c.     2  Lil.  Abr.  376.     If  a 
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Certiorari  or  Habeas  corpus,  to  remove  a  caufe,  be  retiTrii- 
ed  before  a  judge,  the  judge  will  give  a  rule  thereupon  to 
put  in  good  bail  by  fuch  a  day,  which  if  the  defendant 
upon  ferving  his  attorney  with  a  copy  of  the  rule,  doth 
not  do,  then  the  judge  will  fign  a  warrant  for  a  'proce- 
dendo, to  remove  the  caufe  back  again  wheie  the  atflon 
was  firft  laid  :  Alfo  if  bail  be  put  in  at  the  time,  and  do 
not  prove  good,  the  judge  will  grant  a  rule  for  better  bail 
to  be  put  in  by  fuch  a  day,  or  elfe  to  juftify  the  bail 
already  put  in  ;  which  if  the  defendant  doth  not  do,  tte 
judge  will  then  likewife  grant  a  warrant  for  a  Procedendo. 
2  Lil.  377.     See  CcCttOjan. 

ii^^OCCHenOO  aa  Slunicium,  Lies  when  the  judges  of 
any  court  delay  the  party,  plaintiff  or  defendant,  and  will 
not  give  judgment  in  a  caufe,  when  they  ought  to  do  it. 
Wood's  Inji.  570.  If  verdia  pafs  for  the  plaintiff  in  affife 
of  Novel  diffeifin  before  the  juflices  of  affife,  and  before 
they  give  judgment,  by  a  new  commifnon,  new  j  .flices 
are  made;  the  plaintiff  in  the  affife  may  fue  forth  a  Cer- 
tiorari directed  to  the  other  juftices  to  remove  the  record 
before  the  new  juflices ;  and  another  writ  to  the  new  juf- 
ticcs  to  receive  and  infped  the  record,  and  then  proceed 
to  judgment,  isc.  New  Nat.  Brev.  361.  where  the  au- 
thority of  commifTioners  of  Oyer  and  Terminer,  &c.  is 
fufpended  by  writ  of  Supersedeas ;  their  power  may  be  re- 
flored  by  a  writ  of  Procedendo.  Regifl.  124  12  AfF 
21.     H.  P.  C.  162.  Set-  18  r/«.  Abr.  281. 

|^?OICtlCnDO  on  ata  p^apcr.  If  a  man  pray  in  aid  of 
the  King,  in  a  real  action,  and  the  aid  be  granted  ;  it 
(hall  be  awarded  that  he  fue  to  the  King  in  the  Chance- 
ry, and  the  juflices  in  the  Common  Pleas  (haJl  flay  until 
the  writ  of  procedendo  de  loquela  come  unto  them  :  And 
if  it  appear  to  the  judges  by  pleading  or  fhewing  of  the 
party,  that  the  King  hath  intereft  in  the  land,  or  (hall 
lofe  rent  or  fervice,  k^c.  there  the  court  ought  to  flay  un- 
til they  have  from  the  King  a  procedendo  in  loquela  :  And 
then  they  may  proceed  in  the  plea,  until  they  come  to  give 
judgment;  when  the  juflices  ought  not  to  proceed  to 
judgment,  without  a  writ  for  that  purpofe.  New  Nat. 
Brev.  359.  So  in  a  per/onal  aftion,  if  the  delendant 
pray  in  aid  of  the  King,  the  judges  are  not  to  proceed 
until  they  receive  a  procedendo  in  loquela.  And  though 
they  may  then  proceed  and  try  the  iffue  joined,  they  (hall 
not  give  judgment  until  a  writ  come.,  to  them  to  proceed 
to  judgment.     Ibid.  See  iS  Fin.  Ai.  2S0. 

P}OCel0,  {Procejfus,  a  procedendo  ab  initio  ufque  adfinem) 
Is  the  manner  of  proceeding  in  every  caulc,  being  the 
writs  and  precepts  that  go  forth  upon  the  original  upon 
every  aftion,  being  either  original  or  judicial.  Britton, 
fol.  138,  wherein  there  is,  great  diverfity,  as  ^rou  may  fee 
in  the  table  oi  F.  N.  B.  verbo  Proceffe,  and  Broke  hoc  tit. 
Sometimes  that  only  is  called  the  procefs,  hy  which  a  man 
is  called  into  the  court,  becaufe  it  is  the  beginning  or 
principal  part  thereof,  by  which  the  reft  of  the  buffnefs 
is  directed.  Divers  kinds  of  Procefs  upon  indi(ftments, 
fee  \n  Cromp.  Juji.  of  Peace,  fol.  133,  134,  135.  and 
Lamb,  in  his  treatife  of  proceffes,  annexed  to  his  Eirenar- 
cha.  Special  procefs  is  that  which  is  efpecially  appointed 
for  the  offence  by  ftatute,  for  which  he  refers  his  reader 
to  the  eighth  chapter  of  his  fourth  book.  The  differ- 
ence between  procefs  and  precept,  er  warrant  of  the  juf- 
tices,  is  this,  The  precept  or  warrant  is  only  to  attach 
and  convene  the  party  before  any  inditftment  or  convic- 
tion, and  may  be  made  either  in  the  name  of  the  King  or 
the  juflice.  But  the  procefs  is  always  in  rhe  King's  name, 
and  ufually  after  an  indictment.  Co.  8  Rep.  Blackmore'i 
cafe.      Sse^\xt\(l)3i}^,  ^ni  i-]  Vin.  Abr.  t\t.  Procefs. 

|3j0CCffi0rt.  In  cathedral  and  conventual  churches 
the  members  had  their  ftated  procefftons,  wherein  they 
walked  two  and  two,  in  their  moll  ornamental  habits, 
with  hymns,  mufick,  and  other  fuitable  expreffions  of 
folemnity  and  refpeft  to  the  occafion.  In  every  parifh 
there  was  a  cuflomary  proceiTion  of  the  parifh  priefl,  the 
patron  of  the  church,  with  the  chief  fljg,  oV  holy 'ban- 
ner, and  the  other  parifhioners  \n  Afenfion  week,  toXd.\;.z 
a  circuit  round  the  limits  of  the  manor,  and  pray  for  a 
bleffing  on  the  fruits  of  the  earth.  To  this  we  owe  our 
prefent  cuflom  of  Perambulation,  which  is  ftill  in  mofl 
places  called  praceffming,   and  going  in  procejfwn,  though 

we 
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•we  have  loft  the  order,  and  almoft  the  devotion,  as  well 
as  the  pomp  and  fuperftition  of  it.     Cowe/l,  edit.  1727. 

BlOteffum  COnttnuantiO,  is  a  writ  for  the  continu- 
ance of  a  procefs,  after  the  death  of  the  Chief  jaftice,  or 
other  juftices  in  the  writ  of  Oyer  and  Terminer.     Regift. 

Orig.  fol.  128.  ,        •      •        v 

lilOt^Ctn  amp,  {Prnximus  amicus,  vel pnptnquior,  the 
next  friend)  Is  ufed  in  the  Common  law  for  him  that 
is  next  of  kin  to  a  child  in  his  nonage,  and  is  in  that 
refpefl  allowed  by  law  to  deal  for  him  in  the  managing 
his  affairs;  as  to  be  his  guardian,  if  he  hold  any  land  in 
focage,  and  in  the  redrefs  of  any  wrong  done  to  him. 
Stat.  JVeJlm.  I,  cap.  48.  and  Wejlm.  2.  cap.  15.  and  is 
in  the  profecution  of  any  aflion  at  law  per  guardianum, 
where  the  plaintiff  is  an  infant  ;  ^  per  proximum  ami- 
cum,  where  the  infant  is  defendant.     See  Co.  2  InJ.  fol. 

261.    See  infant.  . 

^^Otlamation,  {Prcdamatio)  Is  a  notice  pubhckly 
given  of  any  thing,  whereof  the  King  thinks  fit  to  ad- 
vertife  his  fubjefts,  and  fo  it  is  ufed,    7  Ric.  2.  cap.  6. 

It  is  plain  that  the  King  by  his  prerogative  may,  in 
certain  cafes  and  fpecial  oCcafions  make  and  iJTue  out  pro- 
clamations for  prevention  of  offences,  to  ratify  and  con- 
firm an  antient  law,  or  as  fome  books  exprefs  it,  ijuaad 
terrorem  populi,  to  admonifli  them  that  they  keep  the  laws 
on  pain  of  his  difpleafure ;  and  fuch  proclamations  being 
grounded  on  the  laws  of  the  realm  are  of  great  force. 
Forlejc.  dt  Laud.  cap.  9.  12  C«,  74,  75.  1 1  C«.  87. 
Dalf.  20.  pi  10.     2  Rol.  Ahr.  209.     3  /«/?.  162. 

It  is  likewife  clear,  that  the  fubje£l  is  obliged  on  pain 
of  fine  and  imprifonmcnt  to  obey  every  proclamation  le- 
gally made ;  and  that  though  the  thing  prohibited  were 
an  offence  before,  that  yet  the  proclamation  is  a  circum- 
ftance  which  highly  aggravates  it ;  and  upon  which  alone 
the  party  difobeying  may  be  punifhed.     12  Co.  74.    Hob. 

It  is  clearly  agreed,  that  no  private  perfon  can  make 
any  proclamation  of  a  publick  nature  except  by  cuftom, 
as  is  ufual  in  fome  cities  and  boroughs;  this  being  a  pre- 
rogative aft,  with  which  alone  the  King  is  intrufted, 
Bro.  Proclamat.  pi.  I.      12  Co.  7 S-     f^^"'"-  J"''-  4i' 

But  notwithftanding  the  King's  prerogative  herein, 
it  feems  clearly  agreed,  that  the  King  cannot  by  his  pro- 
clamation change  any  part  of  the  Common  law,  flatutes 
or  cuftoms  of  this  realm  ;  nor  can  he  by  his  proclama- 
tion create  any  offence  which  was  not  an  offence  before  ; 
for  that  thefe  things  cannot  be  done  without  a  legiflative 
power,  of  which  in  our  conftitution  the  King  is  but  a 
part.     Dalf.  20.  pi.  10.     12  Co.  75.     1 1  Co.ij.  B. 

On  this  foundation  it  hath  been  held,  that  the  King's 
proclamation  prohibiting  the  importation  of  wines  from 
France,  upon  pain  of  forfeiture,  was  againft  law  and  void; 
there  being  no  war  at  that  time  fubfifting  between  the 
nations.     2  Injl.  63. 

So  where  an  aft  was  made  by  which  foreigners  were 
licenfed  to  merchandize  within  London;  and  H.  4.  by 
proclamation  prohibited  the  execution  of  it,  and  ordered 
that  it  fliould  be  in  fufpenfe  ufque  ad  proximum  parliamen- 
tum  ;  and  this  was  held  to  be  againft  law.      12  Co.  75. 

Upon  a  conference  between  fome  Lords  of  the  Privy 
Council  and  the  two  Chief  Juftices  (of  which  the  Lord 
Coke  was  one)  and  Ch.  B.  and  Baron  Altham,  the  quef- 
tion  was,  ift,  Whether  the  King  by  proclamation  might 
prohibit  new  buildings  in  and  about  London.  2dly,  If 
the  King  might  prohibit  the  making  of  ftarch  of  wheat. 
And  the  judges  were  of  opinion,  that  the  fubjefl  could 
not  be  reftrained  in  thefe  particulars  by  the  King's  pro- 
clamation.    12  Co.  "jit. 

But  notwithftanding  the  above-mentioned  opinion, 
there  are  inftances  of  perfons  who  have  been  fentenced  in 
the  ftar-chamber  upon  proclamations  againft  the  increafe 
of  buildings;  and  particularly  in  Hob.  where  a  perfon 
was  fined  in  the  ftar-chamber  for  building  without  brick, 
though  upon  an  old  foundation  ;  and  it  is  there  faid,  that 
fuch  buildings  had  an  ill  efFedl  from  the  danger  of  fire, 
confumption  of  timber,  and  difficulty  of  feeding,  clean- 
fing  and  governing  the  city  ;  and  it  was  faid  in  general, 
that  proclamations  were  fo  far  juft  as  they  were  made 
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pro  bonopubricoy  and  for  publick  utility.  Hob.  251.  Armt- 
Jiead'%  cafe. 

The  King  by  proclamation  may  call  or  diftblve  parlia- 
ments, may  declare  war  or  peace  ;  for  thefe  arc  preroga- 
tive afls  with  which  he  is  intrufted  as  the  executive  part 
of  the  law  ;  but  if  there  be  an  aftual  war  between  us 
and  a  foreign  nation,  it  is  not  necelTary  in  pleading  to 
Ihew  that  fuch  war  was  proclaimed.  3  Injl.  162.  i 
Hal.  Hijl.  P.  C.  163.     Owen  45.     Ma^.  Ent.  605. 

The  King  by  proclamation  may  legitimate  foreign 
coin,  and  make  it  current  money  of  this  kingdom,  ac- 
cording to  the  value  impofed  by  fuch  proclamation ;  he 
may  legitimate  bafe  coin,  or  mixed  below  the  ftandard 
oi  Jlerlin?;  he  may  enhance  coin  to  a  higher  denomina- 
tion or  \|)lue  ;  and  may  decry  money  that  is  current  in 
ufe  and  payment ;  and  in  all  thefe  cafes  a  proclamation, 
with  a  proclamation  writ  under  the  Great  feal,  is  necef- 
fary.  Co.  Lit.  207.  b.  s  Co.  114.  h.  Dav.  7.1.  i 
Hal.  Hift.  P.  C.   192,   197. 

The  King  by  proclamation  may  appoint  fafts  and  days 
of  thankfgiving  and  humiliation  ;  and  iflue  proclamations 
for  preventing  and  punifliing  immorality  and  profane- 
nefs ;  and  injoin  the  reading  the  fame  in  churches  and 
chapels.     Comp.  Incumb.  354. 

A  proclamation  muft  be  under  the  Great  feal,  and  if 
denied  is  to  be  tried  by  the  record  thereof;  but  if  a  man 
pleads  that  he  was  prevented  doing  a  thing  by  proclama- 
tion, it  feems  the  better  opinion,  that  he  need  not  avef 
that  fuch  proclamation  was  under  the  Great  feal  ;  for 
alleging,  that  fuch  proclamation  was  made,  it  fhall  be 
intended  to  have  been  duly  made.  Cro.  Car.  180.  Kelt) 
V.  Manning,  and  fee  i  Rol.  Rep.  172. 

Proclamation  of  a  fine,  Is  a  notice  openly  and  fo- 
lemnly  given  at  all  the  aj/tfu  held  in  the  county,  within 
one  year  after  the  engroffing  it.  And  thefe  proclamation. 
are  made  upon  tranfcripts  of  the  fine,  fent  by  the  juftice; 
of  the  Common  Pleas  to  the  juftices  of  aj/ize,  and  jufticei 
of  peace.    Jfeji.  Symb.  2  par.  tit.  Fines,  feii.  132.     Se» 

i?tne.  ,        

|9?Octamatton  of  rebdliOtt,  Is  a  pubhck  notice  givei 
by  the  officer,  that  a  man  not  appearing  upon  a  fuhpoena 
nor  an  attachment  in  the  Chancery,  fhall  be  reputed 
rebel,  unlefs  he  furrender  himfelf  by  a  day  afligned  ii 
this  writ.     Cmtlly    edit.  1727.     See   CommiflSon  0 

rebeUton.  ^...  ^  .     ,. 

PjO  COnfclTo,  Is  when  a  bill  is  exhibited  in  thi 
Chancery,  to  which  the  defendant  appears,  and  is  ii 
contempt  for  not  anfwering,  or  makes  an  infufficient  an 
fwer,  the  matter  contained  in  the  bill  fhall  be  taken  as  i 
it  were  confefTed  by  the  defendant.  Termis  dt  la  k 
494. 

Where  the  defendant  has  not  appeared,  Chanceij 
can't  decree  the  bill  pro  confejfoy  but  ordered  a  fequeftra- 
tion  againft  his  real  and  perfonal  eftate,  'till  he  clearee 
the  contempt.  2  Ch.  R.  284.  35  Car.  2.  Nodts  v 
Battle. 

The  courfe  of  the  court  now  is  to  take  a  bill  pro  m- 
fejfo  after  the  party  has  once  appeared,  and  ftands  out  ir 
contempt  'till  the  plaintiff  has  got  to  the  end  of  the  line, 
and  has  run  through  all  the  procefs  of  the  court  againfl 
him  ;  yet  formerly  this  court  did  not  do  it  even  in  thai 
cafe,  without  putting  the  plaintiff  to  prove  the  fubftanc* 
of  his  bill.  Arg.  Vern.  224.  Hill.  1683.  in  the  cafloi 
Johnfon  v.  Defminiere. 

Two  defendants,  the  one  having  anfwered,  the  othp 
refufes,  he  ftiall  be  bound  by  the  other's  anfwer,  if  thi 
caufe  pafs  againft  them.  Toth.  74.  cites  7  Jac.  Mat- 
thew v.  Matthew. 

Defendant  being  a  prifoner  in  the  King's  Bench  le 
fufed  to  anfwer.  The  bill  can't  be  taken  pro  confejo,  ua 
lefs  he  was  in  the  prifon  of  this  court ;  whereupon  _ht 
was  removed  by  habeas  corpus  into  the  Fleet,  and  havinf 
a  day  given  him  to  anfwer,  and  he  ftill  refufing,  the  bil 
was  taken  pro  confejfo,  and  he  was  ordered  to  be  k«p 
clofe  prifoner.     N.  Ch.  R.  50.    1653.  Thomas  v.  Jmef. 

Where  the  defendants  were  not  brought  in  upon  an] 
procefs  of  contempt,  but  they  appeared  to  the  fubpcenai^ 
anfwer,  and  craved  a  further  day,  and  had  it,  and  ml 
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tood  out  an  contempts,  and  could  not  be  taken,  the 
ill  was  taken  pre  confejjo,  and  a  decree  upon  it  decreed 
0  be  well  grounded,  and  a  bill  of  review  ordered  to  be 
ifmifled.     iV.  Ch.  Rep.  64.     14  Car.  2.    Denny  v.  Fil- 

wre. 

!  In  a  fuit  for  tithes  the  defendant  was  in  contempt  for 
lOt  anfwering,  and  was  brought  by  feveral  orders  to  the 
ar  5  and  being  a  quaker,  refufed  to  anfwer  on  oath,  but 
irayed  to  anfwer  without  oath.  Finch  C.  admoniflied 
im  of  the  peril,  viz.  that  the  bill  muft  be  taken  for  true 
ntirely  as  'tis  hid,  if  he  anfwered  not  ;  and  he  faying 
)  before,  the  Lord  Chancellor  pronounced  the  decree, 
bough  Sir  f.  Churchill.,  as  amicus  curia,  faid,  that  this 
aufe  for  tithes,  efpecially  fmall  tithe?,  was  not  proper 
or  this  court,  and  had  not  been  ufed  ;  but  decreed  for 
he  plaintiff,  and  referred  the  valuation  to  the  Mafter. 
:  Chan.  Cafes  237.  Mich.  29  Car.  2.  y/«o«'. 

The  defendant  having  appeared,  and  afterwards  flood 
n  contempt  'till  fequeltration  was  returned  ;  it  was  in- 
ifted,  that  the  bill  ought  to  be  taken  pro  confejfo ;  but 
he  Lord  Keeper  faid,  He  would  confider  of  it  'till  the 
lext  term.  And  it  being  alleged,  that  baron  and  feme 
vere  defendants,  and  that  it  was  the  wife  only  who  had 
ppeared,  and  that  without  the  hufband's  privity,  Lord 
Ceeper  referred  it  to  a  Mafter  to  examine  the  fad,  and 
aid,  if  it  (hould  fall  out  to  be  fo,  he  could  not  xlecree 
gainft  the  hufband,  but  they  mufl  proceed,  and  lay  on 
he  fequeftration  to  bring  him  in.  Vern.  247.  Trin. 
684.  Gibfen  V,  Scevengton. 

A  defendant  refufing  to  anfwer,  and  flanding  out  all 
ontempts  'till  an  order  was  made  for  a  fequeftration  ;  it 
vas  prayed  by  the  plaintiff's  counfel,  that  the  bill  might 
«  taken  pro  confejjo.  To  which  it  was  objeftcd  by  the 
ounfel  on  the  other  fide,  that  this  could  not  be  done, 
iccaufe  the  fequeftration  was  neither  under  feal  nor  exe- 
uted ;  and  alfo  becaufe  the  plaintiff  did  not  produce  the 
riginal  itfclf,  but  only  a  copy  of  it.  Lord  Chancellor 
''arker  held  the  laft  objedlion  certainly  a  good  one,  but  as 
Dr  the  other,  there  feemed  to  him  to  be  no  reafon  for 
t;  for  the  putting  the  feal  to  the  fequeftration,  and  ac- 
ually  executing  it,  feems  to  be  then  only  necefiary  when 
he  plaintiff^  is  not  ripe  for  a  decree  upon  his  own  bill, 
ut  wants  fome  difcovery  from  the  defendant's  anfwer, 
pon  which  the  decree  may  be  founded  ;  and  therefore 
he  aftual  executing  a  fequeftration  to  extort  an  anfwer,  of 
vhich  the  plaintiff  has  no  occafion,  feemed  to  him  very 
mneceffary.      10  Mod.  431.  Pafch.  5  Geo.  Anon'. 

Stat-sG^a.  cnp.2^.  enads.  That  if  in  any  fuit  in  equity 
ny  defendant,  againft  whom  procefs  ftiall  iffue,  fhall  not 
aufe  his  appearance  to  be  entred  according  to  the  rules 
»f  the  court,  in  cafe  fuch  procefs  had  been  ferved,  and 
ifHdavit  (hall  be  made,  that  fuch  defendant  is  beyond  the 
feas ;  or  that,  upon  inquiry  at  his  ufual  place  of  abode, 
he  could  not  be  found,  io  as  to  be  ferved,  and  that  there 
IS  juft  ground  to  believe  that  fuch  defendant  is  gone  out 
of  the  realm,  or  abfconds  to  avoid  being  ferved  ;  the 
court  may  make  an  order,  appointing  fuch  defendant  to 
appear  at  a  day  therein  to  be  named,  and  a  copy  of  fuch 
order  ftiall,  within  14  days,  be  inferred  in  the  London 
Gazette,  and  publifhed  on  fome  Lord's  day,  after  divine 
fervice,  in  the  parifh  church  where  fuch  defendant  made 
his  ufual  abode  within  30  days  next  before  his  abfenting ; 
and  a  copy  of  fuch  order  fhall  be  ported  up,  viz.  a  copy 
of  fuch  order  made  in  Chancery,  Exchequer  or  Dutchy 
Chamber,  fliail  be  ported  up  at  the  Royal  Exchange  ;  and 
a  copy  of  every  fuch  order  made  in  any  of  the  courts  of 
equity  of  the  counties  Palatine,  or  of  the  great  feflions 
in  IVales,  (ball  be  ported  up  in  fome  niarket  town  with- 
in the  jurifdi£lion  of  the  court,  iieareft  to  the  place 
where  fuch  defendant  made  his  ufual  abode,  fuch  place  of 
abode  being  alfo  within  the  jurifdiftion  of  the  court ; 
and  if  the  defendant  do  not  appear  within  fuch  time  as 
the  court  (hall  appoint,  then,  on  proof  made  of  fuch 
publication  of  fuch  order  as  afoiefaid,  the  court  may  or- 
der the  plaintiff's  bill  to  be  taken  pro  confejfo,  and  make 
fuch  decree  thereupon  as  ftiall  be  juft  ;  and  the  court 
may  order  fuch  plaintitf  to  be  paid  his  demands  out  of 
the  eftate  fequeftred  according  to  the  decree;  fuch  plain- 
tiff giving  fecurity  to  abide  fuch  order  touching  the  refti- 
VoL.  II.  N°.  117. 
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tution  of  fuch  eftate,  as  the  court  (hall  make  upon  the  de- 
fendant's appearance.     But  in  cafe  fuch  plaintiff  (hall  rc- 
fufe  to  give  fecurity,  then  the  court  (hall  order  the  ef- 
fedls  fequeftred   to  remain    under    the    diie£lion    of   the ' 
court,  until  the  appearance  of  the  defendant  to  defend 

fuch   fuit. Provided,  That   this   aft  ftiall   not  affedt 

perfons  beyond  the  feas,  unlefs  affidavit  be  made  of  their 
being  in  England  within  two  years  before  the  futpcenn : 
Nor  extend  to  courts  having  a  limited  jurifdiJlion,  un- 
lefs oath  be  made  of  perfonal  refidence  in  fuch  jurifdic- 
tion  one  year  before  the  fubpeena. 

Mr.  Serjeant  Barnardijlon  in  his  Reports  of  cafes  in 
Chancery  401  to  404.  tells  us.  That  the  opinion  of  tlie 
court  was,  that  it  is  not  fufficient  upon  this  ftatute  to 
make  affidavit,  that  the  party  making  it  was  informed, 
and  believes  that  the  defendants  withdrew  themfelves  in- 
to Ireland,  in  order  to  avoid  being  ferved  with  the  pro- 
cefs of  the  court.  But  it  muft  be  likewife  fworn  by 
whom  the  deponent  received  fuch  information,  and  cites 
Hill.  1740.   Burton  v.   Maloon. 

The  defendant  appeared,  and  flood  out  to  a  fequeftration, 
and  afterwards,  on  getting  time,  put  in  an  anfwer,  which 
was  reported  infufficient  in  near  twenty  exceptions,  and 
was  ferved  with  2l  fubpeena  to  make  a  better  anfwer.  The 
defendant  put  in  another  anfwer  a-like  infufficient.  It 
was  infifted  for  the  defendant,  thattlie  pradfice  of  taking 
bills /ira  confejfo  is  not  of  long  flanding,  the  ancient  way 
being  to  put  the  plaintiff  to  make  proof  of  the  fubftance 
of  the  bill  ;  and  that,  in  this  cafe,  taking  all  the  bill 
pro  confejfo,  where  part  had  been  fulficiently  anfwered, 
feemed  very  flrange.  But  it  was  anfwered,  that  an  in- 
fufficient anfwer  is  as  no  anfwer,  and  therefore  the  whole 
to  be  taken  pro  confejfo ;  and  the  Mafter  of  the  Rolls  de- 
creed for  the  plaintiff.  But  Lord  Chancellor  King,  on 
an  appeal,  faid.  He  would  confider  how  matters  flood  at 
the  time  of  fuch  decree,  and  that  it  was  fufficient  that 
there  then  was  an  anfwer,  and  which  the  plaintiff  had 
admitted  to  be  fo  by  fuing  his  procefs  for  a  better  ;  and 
that  fo  the  defendant  confeffed  the  whole  bill  true,  when 
by  the  Maftei's  report,  (which  was  a  record  of  the  fame 
court^  he  had  anfwered  the  greateft  part ;  and  when  the 
plaintiff  himfelf  had  taken  the  firft  anfwer  to  be  an 
anfwer  in  part  by  ferving  the  defendant  with  procefs  to 
put  in  a  better,  was  againft  common  fenfe  ;  and  reverfed 
the  former  decree.  2  IVilliams's  Rep.  556.  Mich.  1729. 
Hawkins  v.   Crook. 

If  the  defendant  obftinately  infifls  upon  his  demurrer, 
and  refufes  to  anfwer,  where  the  court  is  of  opinion,  than 
fufficient  matter  is  alleged  in  the  bill  to  oblige  him  to  an- 
fwer, and  for  the  court  to  proceed  upon,  the  court  wil! 
decree  the  matter  of  the  plaintiff's  bill  ;  for  by  the  de- 
murrer are  confeffed  all  matters  of  faft  that  are  alleged, 
Curf.  Cane.  209. 

PjOflO^,  (Procurator,)  Is  he  who  undertakes  to  man- 
nage  another  man's  caufe,  in  any  court  of  the  Civil  law 
or  Ecclefiaftical,  for  his  fee.  ^i  aliena  ncgotia  gerenda 
fufcipit. 

P^OCOnftlleS,  Were  thofe  who  were  called  Juftices  in 
eyre,  or  Jujiiciarii  errantes,  in  England.  C')wclj,  edit. 
1727. 

^JOrtO^lS  of  tlje  tICrgP,  [Procuratores  cleri,)  Are 
thofe  who  are  chofen  and  appointed,  to  appear  for  the  cathe- 
dral, or  other  collegiate  churches,  as  alfo  for  thecon)m(n 
clergy  of  every  diocefe  at  the  parliament,  to  fit  in  the 
lower  houfe  of  Convocation  ;  and  this  is  the  manner  of 
their  election.  Firft,  The  King  diiecScth  his  writ  to 
the  archbilhop  of  each  province,  for  the  fummoning  of 
all  bifhops,  deans,  archdeacons,  cathedral  and  collegiate 
churches,  and  generally  of  all  the  clergy  of  his  piovince, 
affigning  them  the  time  and  place  in  the  faid  writ :  Then 
the  archbiftiops  proceed  according  to  cuftom:  One  ex- 
ample ftiall  fetve  for  both.  Tne  archbifhop  of  Canter- 
bury upon  his  writ  received,  direfleth  his  letters  to  tl  e 
bifhop  of  London,  as  his  dean  provincial  :  Firff,  citing 
himfelf  peremptorily,  and  then  willing  him  to  cite  in 
like  manner,  all  the  bifliops,  deans,  archdeacons,  catlie- 
dral  and  collegiate  churches,  and  generally  all  the  clergy 
of  his  province  to  the  place,  and  againft  the  day  prefixed 
in  the  writ ;  but  ditedieih  withal,  that  one  proitor  b* 
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rrnt  for  every  cathedral  or  collegiate  church,  and  two  for 
the  body  of  the  inferior  clergy  o\  each  diocefe  :  And  by 
virtue  of  thc-fe  letters  authentically  fealed,  the  faid  bifliop 
cf  London  direcfetli  his  like  letters  feverally  to  (he  bifhop 
of  every  diocefe  of  the  provfnce,  citing  them  in  like  man- 
ner, and  conim-inding  them  not  only  to  appear,  but  al- 
fo  to  admonifh  the  faid  deans  and  archbifhops  perfonally 
to  ap;  car,  and  the  cathedral  or  collegiate  churches,  as  al- 
fo  the  common  clergy  of  the  diocefe  to  fend  their  pro£lor$ 
to  the  place  at  the  day  appointed  ;  and  alfo  willeth  them, 
to  certify  to  the  archbifhop  the  names  of  all  and  every 
perfon  and  perfons  fo  warned  by  them,  in  a  fchedule  an- 
nexed to  tlicir  letter  certificatory.  The  biflinps  proceed 
accordingly,  and  the  catheral  and  collegiate  churches, 
-and  alfo  the  clergy  make  choice  of  their  proSfors ;  which 
done  and  certified  to  the  bifhop,  he  returneth  all  at  the 
day.  Thefe  proiiors  of  the  clergy  had  heretofore  place 
and  fufFrage  in  the  Commons  houfe  of  parliament,  as 
appears  by  the  flitute  2i  R.  2.  cap.  2.  tf  12.     See  ^}0* 

loiuto},  CoiiDorattou,  and  4  /«//.  fol.  4. 

i^^OCHiationS  (Procuratknes)  Are  certain  fums  of 
money  which  parifh-priefts  pay  to  the  bifhop  or  arch- 
deacon, ralione  vifttationis.  They  were  anciently  paid  in 
necelTary  vifluals  for  the  vlfitor  and  his  attendants;  but 
afterwards  turned  into  money.  Complaints  were  often 
made  to  the  pope  of  the  exceffive  charges  of  the  procura- 
tions, which  were  prohibited  by  feveral  councib  and  bulls. 
That  of  Clement  IV.  mentioned  in  the  MonajUccn,  2  torn, 
pag.  165.  is  very  particular,  wherein  that  pope  tells  us, 
that  complaint  had  been  made  to  him  that  the  archdeacon 
of  Richmond,  vifiting  the  diocefe,  travelled  with  one 
hundred  and  three  horfes,  twenty-one  dogs  and  three 
hawks,  and  did  fo  grievoufly  opprefs  a  religious  houfe 
with  that  vaft  equipage,  that  he  caufed  the  monks  to 
fpend  in  an  hour  as  much  as  would  have  maintained 
them  a  long  time.  Cowell,  edit,  1727.  See  17  Fin. 
Mr.  545. 

P^OCUratOJ,  Is  a  perfon  who  has  a  charge  committed 
to  him  by  another.  So  the  proxies  of  lords  in  patlia- 
tnent,  are  in  our  Law  books  called  procuratores.  It  fig- 
nifies  alfo  a  vicar  or  h'eutenant ;  one  who  afls  inflead  of 
another.  In  Petrus  Blefenfis,  ep.  47.  we  read  of  a  procu- 
f-ator  Regni.  So  procurator  reipublica  is  a  public  magi- 
ftrate.  There  are  alfo  procuratores  cleri  fent  to  the  convo- 
cation ;  and  the  bifhops  fometimes  are  called  procuratores 
euleftarum.  And  from  this  word  comes  the  common 
word  proEior  in  the  Civil  court.  It  is  alfo  ufed  for  him 
that  gathers  the  fruit  of  a  benefice  for  another  man.  Stat. 
3  Ric.  2.  Jlat.  I.  cap.  3.  and  procuracy  for  the  writing 
or  inftrunient,  whereby  he  is  authorized.  Procuratores 
are  at  this  day  in  the  weft  parts  called  proHors. 

P^oruratoics  ccrlcCac  pacarljialig,  The  church- 
wardens who  were  to  adf  as  proxies  and  reprefentatives  of 
the  church,  for  the  true  honour  and  intereft  of  it.  Parocb. 
Aniiq.  562. 

PjOrtlUatO^lUltt,  The  procuratory,  or  inftrument  by 
which  any  perfon  or  community  did  conftitute  or  dele- 
gate their  proflor  or  proftors,  to  reprefent  them  in  any 
judicial  court  or  caufe. 

PjOrilUatO?  niOliallei'tt,  The  advocate  of  a  religious 
houfe,  who  was  to  folicit  the  intereft,  and  plead  the 
caufes  of  the  fociety.      See  p^OblCoj  monaftCUtt. 

PjCrtirfllS  Is  the  genealogy  of  a  man.  Matt.  Par. 
anno  i  1  30. 

J3jOl)CS  IjOntCS,  Is  a  title  often  given  in  our  old 
books,  to  the  barons  or  other  military  tenants,  who  were 
called  to  the  Kng's  council,  and  was  no  more  than  dif- 
creti  isf  f  deles  homines,  difcrect  liege  men,  who,  according 
to  the  btft  of  tlieir  prudence  and  knowledge,  were  to  give 
their  counsel  and  advice.      Cowell,  edit.  1727. 

PlOUiCOJtC,  A  word  neceflary  to  indidlments  of  trea- 
fon.     2  Henv.  P.C.  224. 

P^OfaUCUCfs  (i^iia  proeul  a  fano)  Is  a  difrepedl  paid 
to  the  name  of  God,  and  to  things  and  perfons  confe- 
crated  to  him.  Wood's  Irijl.  396.  And  profanenefs  is 
punifhable  by  divers  ftatutes  ;  as  for  reviling  the  Sacra- 
ment of  the  Lord's  Supper,  profanely  ufing  the  name  of  I 
God  in  plays,  £s't.  profaning  the  Lord's  day,  curfing  and 
fwearing,  Isfc.     1  Ed.  6.  c.  i.     i  Eliz,  c,  l,     3  Jac.  i.  ! 
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c.  II.    See  ISIafpljftnp. 

PjOfer,  (Profrum,  vel  proferum,  from  the  French 
proferer,  i.  producere,)  Is  the  time  appointed  for  the  ac- 
counts of  flierifFs,  and  other  officers  in  the  Exchequer, 
which  is  twice  in  the  year.  Stat.  5  i  //.  3.  Jlat.  5.  which 
may  be  gathered  alfo  out  of  the  Regijlcr,  fol.  139.  In 
the  writ  De  attumalo  vicecomitis  pro  prodofaciendo.  We 
read  alfo  of  profers  in  Jiat.  3  //.  8.  c.  21.  in  which  place 
proffer  fignifies  the  offer  or  endeavour  10  proceed  in  an  ac- 
tion by  any  man  concerned  fo  to  do,     Cowell,  ed.  1727. 

As  to  the  prefers  of  floerifi's,  though  the  certain  debt 
of  the  fiieriff  could  not  be  known  before  the  finifliing 
of  his  accounts;  yet  it  ftems  there  was  anciently  an 
eftimate  made  of  what  his  conftant  charge  of  the  annual 
revenue  amounted  to,  according  to  a  medium,  which 
was  paid  into  the  Exchequer  at  the  return  of  the  writ  of 
fummons  of  the  pipe;  and  the  fums  fo  paid  were  and 
are  to  this  day  called  prefer  vicecoriutis :  But  although 
thefe  profers  are  paid,  if  upon  the  coiiclufion  of  the  ftieriffs 
accounts,  and  after  the  allowance  and  difcharges  had  by 
him,  it  appears  that  there  is  a  furplufagc,  or  that  he 
is  charged  with  more  than  he  could  leceive,  he  hath  his 
profers  paid  or  allowed  to  him  again.  Halt's  Sher,  Ac- 
counts 52. 

p^ofct  inrccomitisi.    See  pjofcr. 

PjOfm  in  rill-(a,  L  where  the  plaintifF  declares  upon 
a  deed,  or  the  defendant  pleads  a  deed,  he  muft  do  it 
with  a  profert  in  curia,  to  the  end  that  the  other  party 
may  at  his  own  chaiges  have  a  copy  of  it;  and  until  he 
hath  at  his  requeft  and  charges  gotten  a  copy  of  the  deed, 
he  is  not  bound  to  anfwer  it.     2  Lil.  Ahr.  382. 

And  if  a  man  pleads  by  virtue  of  an  indenture,  which 
is  loft,  on  affidavit  made  thereof,  the  court  will  compel 
the  plaintifF  to  fliew  the  counterpart,  and  the  defendant 
may  plead  thereto ;  or  will  grant  an  imparlance.  Cro 
Jac.  429.  When  he  who  is  party  or  privy  in  eftate  01 
intereft,  or  who  juftiiies  in  the  right  of  him  who  is  part) 
or  privy,  pleads  a  deed;  notwithftanding  the  party  priv) 
claims  a  part  of  the  original  eftate,  yet  he  muft  (hew  iht 
original  deed.  10  7?f/i.  92,  93.  But  where  a  man  is  : 
flranger  to  a  deed,  and  claims  nothing  in  it,  i^c.  there  ht 
may  plead  the  patent  or  deed,  without  a  profert  in  curia 
Ibid.  A  man  may  claim  under  a  deed  of  ufes,  without 
fhewing  it;  becaufe  the  deed  doth  not  belong  to  him, 
though  he  claims  by  it,  but  the  covenantor's,  and  he 
hath  no  means  to  obtain  it;  and  for  that  it  is^an  eftate 
executed  by  the  ftatute  of  ufes,  fo  as  the  party  is  in  by 
law,  like  unto  tenant  in  dower,  or  by  ftatute,  &c,  who 
may  have  a  rent-charge  extended,  and  need  not  fhew 
the  deed.  Cro.  Car.  442.  And  in  things  executed,  or 
eftates  determined,  there  need  not  be  any  profert  in  cu- 
ria. 3  Lev.  204.  Alfo  an  affignee  of  ccmmiffioneis  of 
bankrupts  need  not  fhew  the  bond  to  the  bankrupt,  be- 
caufe he  comes  in  by  adl  of  law,  i^c.  Cro.  Car.  2og. 
By  ftatute,  no  advantage  or  exceptions  fliall  be  taken 
for  want  of  a  profert  in  curia  ;  but  the  court  (hall  give 
judgment  according  to  the  very  right  of  the  caufe,  with- 
out regarding  any  fuch  omiffion  and  defcft,  except  the 
fame  be  fpecially  and  particularly  ftt  down,  and  ftiewn 
for  caufe  of  demurrer.      4  is"  S  Ann.  cap.  16. 

P^OfefflOn,  (Profeffio)  Is  ufed  particularly  for  the  en- 
tring  into  any  religious  order  ;  by  vi/hich  a  monk  offered 
himfelf  to  Gjd  by  a  vow  of  three  things,  viz..  Obedience, 
chaftity  and  poverty,  which  he  promifed  conftantly  to 
obferve.  And  this  was  called,  faniJa  religionis  profcffu, 
and  the  monk  a  religious  proftjfed.  Cowell,  edit.  1727. 
See  17  Vin.  Abr.  545. 

P^OfelTo?  of  lata  in  £Drf0?D,  Not  to  be  prejudiced 
by  13^5"  \\Car.  2.  As  to  the  prebend  of  Shipton.  13 
Si  14  Car.  2.  c.  4. 

Profits,  A  devjfe  of  the  profits  of  lands,  is  a  devife 
of  the  land  itfelf.  Dyer  210.  A  hufband  devifed  the 
profits  of  his  lands  to  his  wife,  until  his  fon  came  of 
age;  this  was  held  to  be  a  devife  of  the  lanils  until  that 
time  :  though  if  the  lands  were  devifed  to  the  fon,  and 
that  his  mother  fhould  take  the  profits  of  it  until  he 
came  of  age,  Uc.  this  would  give  the  mother  only  an 
authority,  and  not  an  intereft.    2  Leon.  22  1.   By  dtvi/e  of 

profits. 
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profits,  the  lands  ufually  pafs ;  unlefs  there  are  other  words 
to  fliew  the  intention  of  the  teftator.     Moor  753,  758. 

^jOgramma,  A  letter  fealed  with  the  King's  feal. 
Spec.  Sax.   lib.  3.   art.  34. 

^pljtbtttOtl,  (Probibitio,)  Is  a  writ  to  forbid  any 
court,  either  fpiritual  or  fecular,  to  proceed  in  any  caufe 
there  depending,  upon  fuggellion  that  the  cognizance 
thereof  belongeth  not  to  the  fame  court.     F.  N.  B.  fol. 

39.  But  it  is  now  moft  ufually  taken  for  that  writ  which 
lieth  for  one  that  is  impleaded  in  the  court  chrijlian^  for  a 
caufe  belonging;  to  the  temporal  jurifdidlion,  or  the  conu- 
fance  of  the  King's  court,  whereby  as  well  the  party  and 
his  counfel,  as  the  judge  himfelf,  and  the  regifter  are  for- 
bidden to  proceed  any  further  in  that  caufe.     Cowell. 

As  ail  external  jurifdidtion,  whether  ecclefiaftical  or 
civil,  is  derived  from  the  crown,  and  the  adminiftration 
of  juftice  is  committed  to  great  variety  of  courts;  hence 
it  hath  been  the  care  of  the  crown,  that  thefe  courts 
keep  within  the  limits  and  bounds  of  their  feveral  jurif- 
diflions  prefcribed  them  by  the  laws  and  ftatutes  of  the 
realm ;  and  for  this  purpofe  the  writ  of  prohibition  was 
framed  ;  which  iflues  out  of  the  fuperior  court  of  Com- 
mon law  to  reflrain  inferior  courts,  whether  fuch  courts 
be  temporal,  ecclefiaftical,  maritime,  military,  i^c.  upon  a 
fuggeftion  that  the  cognizance  of  the  matter  belongs  not 
to  (uch  courts;  and  in  cafe  they  exceed  their  jurifdiflion, 
tlie  officer  who  executes  the  fentence,  and  in  fome  cafes 
the  judge  that  gives  it,  are  in  fuch  fuperior  courts  punifli- 
able,  fometimes  at  the  fuit  of  the  King,  fometimes  at 
the  fuit  of  the  party,  fometimes  at  the  fuit  of  both,  ac- 
cording to  the  variety  of  the  cafe.     2  Inji.  601.   F.N.  B. 

40.  12  Co.  6.      ijnd.ijg.     1  J  on.  117,.     S^in.bid. 
The   reafon  of  prohibitions   in   general   is,  that   they 

prefer ve  the  right  of  the  King's  crown  and  courts,  and 
the  eafe  and  quiet  of  the  fubjedl ;  that  it  is  the  wif- 
dom  and  policy  of  the  law,  to  fuppofe  both  beft  pre- 
ferved  when  every  thing  runs  in  its  right  channel,  ac- 
:ording  to  the  original  jurifdi£tion  of  every  court;  that 
jy  the  fame  reafon  that  one  might  be  allowed  to  incroach, 
mother  might ;  which  could  produce  nothing:  but  con- 
'ufion  and  diforder  in  the  adminiftration  of  juftice.  Show. 
Par.  Ca.  63. 

So  that  prohibitions  do  not  import  that  the  ecclefiafti- 
:al  or  other  inferior  temporal  courts  are  alia  than  the 
iCing's  courts,  but  fignify  that  the  caufe  is  drawn  ad  aliud 
xamen  than  it  ought  to  be;  and  therefore  it  is  always 
aid  in  all  prohibitions  (be  the  court  ecclefiaftical  or  tem- 
X)ral  to  which  it  is  awarded)  that  the  caufe  is  drawn  ad 
iliud  exanten  contra  coronam  6"  dignitatem  Regiam.  2  Inft. 
3o2.     I  Rol.  Rep.  252.     3Bulft.  120.     Palm.  297. 

1  I.  What  courts  may  grant  a  prohibition ;  and  whether 
the  granting  it  be  dijcretionary,  or  ex  debito  juftitiae. 

I  2.  fVho  have  a  right  to,  and  may  demand,  and  join  in  a 
prohibition, 

3.  0/  the  fuggejlicn  for,  and  manner  of  obtaining  a  pro- 
hibition. 

-4.  At  what  time  a  prohibition  is  to  be  granted ;  and  in 
what  cafes  it  may  be  granted  to  inferior  temporal  courts, 

5.  In  what  cafei  prohibitions  are  to  be  granted  to  the  fpi- 
ritual courts. 

I.  What  courts  may  grant  a  prohibition,  and  whether 
the  granting  it  be  difcretionary,  or  ex  debito  juftitiae. 

The  fuperior  courts  of  Wejlmlnfier,  having  a  fuperin- 
tendency  over  all  inferior  courts,  may  in  all  cafes  of  in- 
novation, ^c.  award  a  prohibition  ;  in  this  the  power 
of  the  court  of  B.  R.  has  never  been  doubted,  being  the 
fuperior  Common  law  court  in  the  kingdom.  F.  N.  B. 
53-     ithji.'ji. 

Alfo  the  court  of  Chancery  may  award  a  prohibition 
which  may  ilTue  as  well  in  vacation  as  in  term  time,  but 
fuch  writ  is  returnable  into  B.R.  or  C.B.  Bro.  Prohi- 
bition, pi.  6.      4  Inft.  81.      I  Peer  Will.  43. 

If  one  be  fued  in  an  inferior  court  for  a  matter  out 
of  the  juri;di(3ion,  the  defendant  may  either  have  a  pro- 
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hibition  from  one  of  the  Common  law  courts  of  JP^efi' 
minJier-Halt ;  or  in  regard  this  may  happe.n  in  a  vaca- 
tion, when  only  the  Chancery  is  open,  he  may  move 
that  court  for  a  prohibition;  but  then  it  muft  appear  by 
oath  .made,  that  the  fa<3  did  arife  out  of  the  jurifdi£tion, 
and  that  the  defendant  tendered  a  foreign  plea,  which 
was  refufed  ;  and  if  a  prohibition  has  been  granted  out  of 
Chancery  improvide,  and  without  thefe  circumftances 
attending  it,  the  court  will  grant  a  fuperfedeas  thereto. 
1  Peer  Will.  476. 

As  the  jurifdidion  of  the  court  of  C.  B.  is  founded 
on  original  writs  ifluing  out  of  Chancery,  it  hath  been 
heretofore  doubted,  whether  this  court  could  without 
writ  or  plea  depending  award  a  prohibition;  but  this 
point  has  been  determined  by  the  unanimous  fenfe  of  all 
the  judges,  w/z.  that  this  court  may  upon  a  fuggeftion 
•grant  prohibitions,  to  keep  as  well  temporal  as  eccle- 
fiaftical courts  within  their  bounds  and  jurifdiflions,  and 
that  without  any  original  writ  or  plea  depending;  the 
Common  law  beings  in  thefe  cafes,  a  prohibition  of  it- 
felf,  and  ftanding  inftead  of  an  original.  Bro.  Prohibi- 
tion, pi  6.  Noy  153.  12  Cff.  58,  io8.  Bro.  Confulta- 
tion,  pi.  3.      4/«/?.  99.      2  Brownl.  17. 

Accordingly  it  hath  been  adjudged.  That  a  prohibition 
ought  to  be  granted  by  the  court  of  C.B.  to  the  court 
of  delegates  for  fuing  there  to  avoid  an  inftiiution  of  a 
clerk  to  a  church  in  Lancafhire,  after  induftion  made  of 
him  thereto,  though  the  quare  impedit  for  this  church 
could  not  be  brought  in  C.B,  but  only  in  the  county 
of  Lancafier ;  becaufe  the  title  of  the  advowfon  was  not 
queftioned  by  this  prohibition,  but  the  intrufion  upon  the 
Common  law,  of  which  this  court  has  fpecial  care. 
Mooribi.   2R0l.Abr.21J.    Hutlon's  cak.    tiob.iS-S.C. 

But  as  to  the  courts  of  B.R.  and  C.  B.  this  difference 
hath  been  made,  That  in  the  firft  of  thofe  courts  a  pro- 
hibition may  be  awarded  upon  a  bare  furmife,  without 
any  fuggeftion  on  record;  and  fuch  writ  is  only  in  na- 
ture of  a  commillion  prohibitory,  which  is  difcontinued 
by  the  demife  of  the  King;  but  that  as  to  a  prohibition 
ifluing  out  of  C.  B.  the  fuggeftion  muft  be  on  record, 
and  therefore  is  confidered  as  the  fuit  of  the  party,  and 
in  which  he  may  be  nonfuited,  and  is  not  difcontinued 
by  the  demife  of  the  King.  A^oy  77.  Dixy  v.  Brown, 
Palm.  4*2.     Latch  114.  S.  C. 

If  the  King's  farmer,  or  copyliolder  of  the  King's 
manor,  be  fued  in  the  ecclefiaftical  court  for  tithes, 
upon  a  fuggeftion  in  the  court  of  Exchequer  that  he  pre- 
fcribes  to  pay  a  certain  modus  in  lieu  of  tithes,  he  fhall 
have  a  prohibition  out  of  the  faid  court,  and  fuch  modus 
fhall  be  tried  there.  Pa/m.  525.  Lane  39.  1  Roh 
Abr.  539. 

The  grand  feffions  of  North  Wales  may  fend  a  prohi- 
bition, and  write  to  the  fpiritual  courts  there,  as  well  as 
the  courts  here  may.  i  Sid.  92.  but  for  this  fee  Cro. 
C"<7r.  341.      I  Jon.  220.     Vaugb  ^11. 

It  is  laid  down  in  Hob.  That  though  a  furmife  be  a 
matter  of  fad,  and  triable  by  a  jury,  yet  it  is  in  ihe  dif- 
cretion  of  the  court  to  deny  a  prohibition  when  it  appears 
to  them  that  the  furmife  is  not  true.  Hob.  67.  in  the 
cafe  of  AJhton  parijh  v.  Cajlle  Birmige  Chapel. 

This  authority  has  been  often  quoted  in  queftions  of 
this  kind,  and  in  fome  cafes  denied  to  be  law  ;  but  yet 
it  feems  the  better  opinion,  and  to  have  been  fo  holden 
by  the  greater  number  of  our  judges.  That  the  awarding 
a  prohibition  is  a  matter  difcretionary,  that  is,  That  from 
the  circumftances  of  the  cafe,  the  fuperior  courts  are  at 
liberty  to  exercife  a  legal  difcretion  therein,  but  not  an 
arbitrary  one  in  refufing  prohibitions,  where  in  fuch 
like  cafes  they  have  been  granted,  or  where  by  the  laws 
and  ftatutes  of  the  realm  they  ought  to  be  granted. 
Winch  j^. 

It  hath  been  determined  in  the  houfe  of  Lords,  That 
no  writ  of  error  will  lie  upon  the  refufal  of  a  prohibi- 
tion ;  but  when  a  confuUaiion  is  awarded,  it  is  with  an 
ideo  confideratum  eft,  and  then  a  writ  of  error  will  lie. 
I  Lord  Raym.  545.  in  the  Bifhop  of  St.  David's  cafe. 

If  the  mafter  of  a  (hip  fues  in  the  Admiralty  for  h's 
wages,  and  a  prohibition  is  moved  for,  upon  a  fuggeftion 
that  the  contradt  was  njade  on  land,  and  the  court  is  of 
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opinion  that  a  prohibition  ought  by  law  to  be  granted  ; 
in  this  cafe  they  will  not  compel  the  parly  to  find  fpecial 
bail  to  the  adion  in  the  court  above.  Salk.  33.  Carth. 
518.  Cum.  74.  I  Lord  Raym.  576.  S.  C.  Clay  v.  Snel- 
grave. 

If  there  is  judgment  againft  a  fimonift,  who  by  the 
afient  of  parties  is  to  continue  for  a  certain  time  on  the 
benefice,  and  who  at  the  expiration  of  the  time  refufes 
to  remove,  but  commits  wafte  on  the  houfe  or  glebe,  a 
prohibition  to  ftay  doing  wafte  may  be  had  by  the  pa- 
tron, incumbent  or  any  other  perfon,  becaufe  that  is 
the  Kind's  writ ;  and  any  one  may  pray  a  prohibition 
for  the  King,  and  it  is  grantable  (Tat  debito  ju/f  it  la,  ind  not 
honorary,  and  in  the  difcretion  of  the  court.  Comp.  In- 
cumb.  43.      I  Sid.  65.     Hob.  247. 

2.  jyho  have  a  right  to,  and  may  demand,  and  join  in  a 
prohibition. 

The  King  may  fue  for  a  prohibition,  though  the  plea 
in  the  fpiricual  court  be  between  two  common  perfons, 
becaufe  the  fuit  is  in  derogation  of  his  crown  and  dig- 
nity.    F.  N.  B.  40. 

So  if  the  ecclefiaftical  court  will  hold  plea  of  any  mat- 
ter which  belongs  not  to  their  jurifdidtion,  upon  infor- 
mation thereof  to  the  King's  courts,  either  by  the  plain- 
tiff, defendant  or  by  a  meer  ftranger,  a  prohibition  will 
iflue.      2  Inji.  607. 

As  if  a  man  libels  in  the  fpiritual  court  for  a  matter 
which  does  not  appertain  to  that  court,  but  to  the  Com- 
mon law,  as  a  matter  of  frank-tenement ;  yet  he  him- 
felf,  againft  his  own  fuit,  may  pray  a  prohibition,  and 
(hall  have  it.  1  Rol.  Abr.  312.  i  Leon.  130.  GouldJ. 
149.     12^0.56. 

So  where  the  plaintiff  in  the  fpiritual  court  brought  a 
prohibition  to  flay  his  own  fuit  there,  for  that  he  fuing 
for  tithes  by  virtue  of  a  leafe  made  by  the  vicar  of  A. 
for  three  years,  the  defendant  claimed  to  be  difcharged 
of  the  tithes  by  a  former  leafe  and  compofition  by  deed  ; 
and  in  this  cafe  it  was  held,  that  the  plaintiff  himfelf 
may  have  a  prohibition  to  ftay  the  fuit ;  for  the  ecclefi- 
aftical  judges  are  not  to  meddle  with  the  trial  of  leafes 
or  real  contrails,  though  they  have  jurifdi<Stion  of  the 
original  caufe  {viz.  the  tithes) ;  for  the  leafe  is  in  the 
realty,  and  is  not  meerly  accidental ;  and  it  makes  no 
difference,  that  the  plaintiff  brings  prohibition  to  ftay 
his  own  fuit ;  for  if  the  temporal  court  has  knowledge 
by  any  means,  that  the  fpiritual  court  meddles  with  tem- 
poral trials,  a  prohibition  ought  to  be  awarded.  Cro. 
Jac.  351.      2  Bul/i.  283.      Lit.  Rep.  20.  JVorts  v.  Clifton. 

If  a  vicar  fues  a  parilhioner  for  tithes  in  the  fpiritual 
court,  and  the  parfon  appropriate  appears  there  pro  in- 
tereffe  fuo,  and  [rays  a  prohibition,  it  fhall  be  granted. 
2  Rol.  Abr.  111.  Robert's  cafe.  Cro.  Eliz.  251.  Kelw, 
110. 

If  lefTce  for  years  is  fued  in  the  fpiritual  court  for 
tithes,  he  in  reverfion  may  have  a  prohibition.  Moor 
1915.     Cro.  Eliz.  55. 

But  no  man  is  intitled  to  a  prohibition  unlefs  he  is  in 
danger  of  being  injured  by  fome  fuit  aflually  depending, 
and  therefore  upon  a  petition  to  the  archbiftiop,  or  other 
ecclefiaflical  iudjie  no  prohibition  lies.  March  22,  45. 
A  prohibition  ([uia  timet  does  not  lie.      Allen  56. 

If  fevetal  libels  are  exhibited  againft  A.  and  B.  in  a 
matter  in  which  tiie  court  hath  not  conufance,  A.  and 
B.  cannot  join  in  a  prohibition  ;  fo  if  the  griefs  be  feve- 
ral,  as  fome  books  fay.  Noy  131.  I  Leon.  286.  Cro. 
Car.  129. 

But  where  the  vicar  of  A.  libelled  feveral  perfons  feve- 
rally  for  tithes,  who  joined  in  a  prohibition,  fuggef^ing 
a  modm  ;  and  though  the  court  held  in  this  cafe,  that  the 
prohibition  was  not  regularly  brought,  being  in  all  their 
name?,  when  there  were  fevera!  libels  ;  yet  inafmuch  ai 
this  was  on  a  cuftom,  and  matter  triable  at  Common 
law,  in  which  the  Ecclefiaftical  court  was  properly  pro- 
hibited, tho'  not  in  exadt  foroi,  they  refufed  to  award  a 
confultation,  but  diredted  that  the  parties  fhould  put  in 
feveral  declarations,  as  if  there  had  been  feveral  prohibi- 
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tions.  I'f/v.  128 — 9.  Surges  and  Dixon  V.  Ajiton.  OiveH 
13.   Bariue's  cafe,  L.  P.   adjudged. 

So  if  A.  libels  againft  B.  and  C.  for  defamation,  and 
they  fue  a  prohibition,  they  (hall  join  in  attachment  up- 
on it  ;  and  it  is  no  objeiflion  to  fay,  that  the  defamation 
was  feveral.  I  Ld.  Raym.  127.  Per  Trehy  Ch.  J.  and 
fee  for  this  I  Vent.  266.      Raym.  425.      Comb.  448. 

Where  two  or  more  are  allowed  to  join  in  a  prohibi- 
tion, and  one  of  them  dies,  the  writ  (hall  not  abate  j 
becaufe  nothing  is  by  them  to  be  recovered,  but  they  are 
only  to  be  difcharged.     Owen  13.     Per  en?'. 

3.  0/ the  fuggejlion  for,  and  manner  of  obtaining  a  prohi- 
bition. 

Where  the  matter  fuggefted  for  a  prohibition  appears 
upon  the  face  of  the  libel,  an  affidavit  is  never  infifted 
upon  ;  but  if  it  does  not  appear  upon  the  face  of  the  li. 
bcl,  or  if  a  prohibition  is  moved  for,  for  more  than  ap- 
pears upon  the  face  of  the  libel,  to  be  out  of  their  jurif- 
didlion,  there  ought  to  be  an  affidavit  of  the  truth  of 
the  fuggeftion.  2  Sali.  549.  Per  Holt  Ch.  J.  1  Peer 
mil.  477,  65.  S.  P.  cited. 

The  fuggeltion  in  the  temporal  courts  may  be  traver- 
fed.     2  Inji.  611.     2  Co.  44.     Ahor  525. 

On  a  rule  to  (hew  caufe,  why  a  prohibition  (hould  not 
be  granted  to  ftay  a  fuit  againft  the  plaintiff  in  the  court 
of  the  archdeacon  of  Litchfield,  for  not  going  to  his  pa- 
ri(h  church,  nor  any  other  church,  on  Sundays  or  holi- 
days, nor  receiving  the  facrament  thrice  a  year,  upon 
fuggeftion  of  the  ftatute  of  Eliz.  and  toleration  atS,  and 
then  qualifying  himfelf  within  the  ad,  and  alleging, 
that  he  pleaded  it  below,  and  they  refufed  to  receive  his 
plea ;  caufe  was  (hewn,  that  this  faft  was  falfe,  and  that 
the  plaintiff  was  not  a  dilTenter,  nor  had  qualified  him- 
felf ut  fupra,  and  therefore  hoped  the  court  would  not 
fuffer  the  rule  to  ftand  unlefs  there  was  an  affidavit  of 
the  fa£t ;  for  by  that  means  any  perfon  might  come  and 
fuggeft  a  falfe  faft,  and  ouft  the  fpiritual  court  of  their 
jurifdidlion,  which  the  court  admitted ;  and  therefore 
for  want  of  fuch  affidavit  the  rule  was  difcharged.  i  Ld, 
Rajm,  12 1 1.  Burdett  v.  Newell. 

If  a  plea  to  an  inferior  jurifdidtion  be  properly  tendred, 
which  they  refufe,  tho'  this  be  a  good  caufe  for  a  pro- 
hibition, yet  an  affidavit  muft  be  made  of  the  refufal. 
Skin.  20.     Hard,  406,     3  Keb.  217. 

A  motion  was  made  for  a  prohibition  to  the  Eccle- 
fiaftical court  of  London,  for  calling  a  woman  whore, 
upon  a  fuggeftion  that  the  words  were  atfUonable  there  by 
cuftom  of  the  place }  but  the  court  would  not  grant  a 
prohibition  without  oath  made,  that  if  any  fuch  words 
were  fpoken,  it  was  in  London,  and  not  clfewhere.  4 
Mod,  367. 

On  a  libel  for  calling  the  plaintiff  old  thief  and  oldi 
whore  ;  the  defendant  fuggefted  for  a  prohibition,  that  if 
any  fuch  words  were  fpoken,  they  were  fpoken  at  the 
fame  time;  but  this  fuggeftion  was  held  ill,  becaufe  the  1 
words  ought  to  have  been  fully  confeftd.  i  Vent.  10. 
Day  v.  Pitts. 

By  2  dif  3  Ed.  6.  cap.  13.  it  is  enaded,  "  That  if 
any  party  at  any  time  hereafter,  for  any  matter  or  caufe 
before  rehearfed,  limited  or  appointed  by  this  ad  to  be 
fued  or  determined  in  the  King's  Ecclefiaftical  court,  or 
before  the  Ecclefiaftical  judge,  do  fue  for  any  prohibi- 
tion to  any  of  the  King's  courts  wheie  prohibitions  be- 
fore this  time  have  been  ufed  to  be  granted  ;  that  then  in 
every  fuch  cafe  the  fame  party,  before  any  prohibition 
ftiallbe  granted  to  him  or  them,  ftiall  bring  and  deliver  to; 
the  hands  of  fome  of  the  juftices  or  judges  of  the  famei 
court,  where  fuch  party  demanded  prohibition,  the  veryj; 
true  copy  of  the  libel  depending  in  the  Ecclefiaftical  courtf 
concerning  the  matter  where  the  party  demandeth  prohi-i' 
bition,  fubfcribed  or  marked  with  the  hand  of  the  famet 
party,  and  under  the  copy  of  the  faid  libel  ftiall  be  writ-; 
ten  the  fuggeftion,  wherefore  the  party  fo  demandeth  the 
faid  prohibition  ;  and  in  cafe  the  faid  fuggeftion,  by  two 
honeft  and  fufficient  witnefTes  at  the  leaft,  be  not  proved; 
true  in  the  court  where  the  faid  prohibition  {h?.ll  be  gran- 
ted! 
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ted  and  awarded,  that  then  the  party,  that  is  let  or  hin- 
dered of  his  or  their  fuit  in  the  Ecclefiaftical  court  by 
fach  prohibition,  {hall  upon  his  or  their  requeft  and  fuit, 
without  delay,  have  a  confultation  granted  in  the  fame 
ca'fe  in  the  court  where  the  faid  prohibition  was  granted, 
and  (hall  recover  double  cofts  and  damages  againft  the 
party  that  fo  purfued  the  faid  prohibition  ;  the  faid  cofts 
and  damages  to  be  afligned  or  aflefled  by  the  court  where 
the  faid  confultation  (hall  be  fo  granted  ;  for  which  cofts 
and  damages  the  party  to  whom  they  (hall  be  awarded 
may  have  an  a£tion  of  debt  by  bill,  plaint  or  informa- 
tion, in  any  of  the  King's  courts  of  record.  See  27  H. 
8,  cop.  20.  and  32  H.  8.  c.  7.  to  which  this  a£l  refers. 
In  the  conftrudtion  of  the  above-mentioned  ftatute  the 
following  opinions  have  been  holden. 

That  this  ftatute  referring  to  the  flatutes  27  fa*  32  H. 
8.  which  extend  to  tithes  and  offerings  generally,  all 
fuch  tithes  and  church  duties  as  are  mentioned  in  thofe 
ftatutesarcas  much  within  this  a<3,  as  if  particularly  enu- 
inerated.  2  Inji.  bbz.  Comp.  Incumb.  600.  Dyer 
170.  b. 

And  therefore  it  extends  to  prohibitions  to  fuits  of 
Cmall  tithes  as  well  as  great.  Teh.  102.  2  Ld.  Raym. 
I172. 

So  it  hath  been  adjiidged,  that  the  fuggeftion  of  a  mo- 
dus decimandi  ought  to  be  proved  within  fix  months,  be- 
ing within  the  adl.     Noy  148.     Teh.  104.  L.  P. 

So  where  one,  that  was  fued  for  tithe  of  hay  in  the 
fpiritual  court,  fuggefted  for  a  prohibition,  that  he  was 
to  pay  fo  much  upon  an  arbitrament ;  and  it  was  held, 
that  this  fuegeftion  ought  to  be  proved,  as  well  as  one 
made  of  a  modus  decwiandi  :  So  on  a  fuggeftion  upon  the 
Itatute  31  H.  8.  that  lands  are  tithe  free,  becaufe  the 
claufe  requiring  the  proof  of  a  fuggeftion  is  general, 
and  not  limited  to  real  compofition.  i  Rol.  Rep.  55. 
Reynolds  v.   Hay. 

So  upon  a  (fuggeftion,  that  the  fuit  in  the  fpiritual 
court  was  for  tithes  of  heath  and  barren  ground  impro- 
ved within  feven  years  after  the  improvement,  contrary 
to  the  ftatute  ;  in  this  cafe  proof  of  the  fuggeftion  with- 
in fix  months  was  held  necefTary.  I  Jon.  231.  Slrande 
V.  Hojk'ms.     Cro.  Car.  208. 

But  it  hath  been  held,  that  there  needs  no  proof  of 
the  fuggeftion  where  the  fuit  is  for  tithes  contrary  to 
common  right,  or  where  the  contra(5t  of  the  party  is 
fuggefted.     Cumb.  147. 

It  hath  been  held,  that  tlie  fuggeftion  need  not  be 
proved  ftridlly,  nor  with  precife  certainty  as  to  all  its 
circumftances ;  but  that  if  it  be  proved  in  fubftance,  or 
in  fuch  a  manner  as  to  fliew  that  the  Ecclefiaftical  court 
has  not  jurifdidlion,  it  is  fufficient.  Cro.  Eliz.  736. 
Moor  911. 

The  fuggeftion  muft  be  proved  by  honeft  and  fuflkient 
witnelTes,  which  is  required  by  the  exprefs  words  of  the 
i  ftatute ;  and  therefore  the  teftimony  of  one  attainted  of 
j  felony,  excommunicated  or  convifled  of  recufancy,  is, 
I  as  in  other  cafes,  to  be  rejefled.  2  Buljt.  154, 
I  But  it  hath  been  held,  that  perfons,  fuch  ss  parifliioners 
of  the  parifh,  (Jc.  who  may  not  be  fufftcient  and  able 
j  witnefTes  at  a  trial  at  law,  may  notwithftanding  be  fufH- 
I  cient  witnefles  to  prove  the  fuggeftion  ;  the  chief  intent 
,  of  the  ftatute  being  to  prevent  frivolous  and  vexatious 
j  fuggeftions ;  alfo  it  hath  been  held,  that  after  the  admit- 
i.ting  and  recording  the  proof  of  the  fuggeftion,  nothing 
is  to  be  objeiRed  againft  the  peifons  of  the  witnefTes  or 
I  their  evidence.  Mich.  27  Car.  i.  in  C.  B.  Sharp  v. 
\  Hobart. 

If  a  fuggeftion  confifts  of  two  parts,  it  is  faid  to  be 
fufficient  to  produce  one  witnefs  to  the  one,  and  another 
to  another.      I  Vent.  107. 

It  hath  been  held,  that  the  fix  months  for  proof  of 
the  furmife  (hall  be  accounted  according  to  the  calendar; 
for  that  this  being  a  computation  which  concerns  the 
church,  it  is  but  reafonable  that  it  (hould  be  done  ac- 
cording to  the  computation  ufed  in  the  Ecclefiaftical  law. 
Hob.  197.      Lit.  Rep.  19.      2  Mod.  58. 

It  is  faid  in  Moor^  that  the  time  of  fix  months  given 
by  the  ftatute  to  prove  the  fuggeftion  ought  to  be  inten- 
ded fix  months  in  term-time,    and   that   the  vacation 
Vol,  II.  N°  117. 


PRO 

(hould  be  no  part  of  the  time ;  but  this  hath  been  fines 
adjudged  otherwife,  and  that  the  time  fliall  commence 
from  the  iejle  of  the  writ  of  prohibition,  and  not  from 
the  time  of  the  rule  made  for  awarding  it.  Aloor  573. 
Noy  30.      2  Ld.  Raymond  I  172.      2  Salk.  554. 

If  the  furmife  be  proved  before  one  of  the  judges 
within  thefix  months,  although  it  be  not  recorded  till  af- 
ter the  fix  months  by  the  court,  it  is  well  enough.  Noy 
30.     That  it  muft  be  entered  in  the  ofHce.     2  Show.  308. 

It  hath  been  held,  that  proof  which  is  not  fufficient 
may  be  fupplied  by  better  proof  within  the  fix  months, 
but  not  after.     Litt.  Rep.  155. 

The  party  on  failure  of  proof  of  the  fuggeftion,  fhall 
not  only  have  double  cofts  and  damages,  but  alfo  his  cofts 
and  damages  in  the  aftion  he  brings  for  the  recovery  of 
them.      Bendl.  143.      See  flat.  S  &  c)  IF.  j.  cap.  11. 

But  if  the  prohibition  be  grounded  partly  on  a  modus, 
which  needs  no  proof,  and  partly  on  the  contradf:  of  the 
parties,  which  needs  no  .proof,  there  ought  not  to  be 
double  cofts;  for  the  mixing  the  contrail  with  the  man- 
ner of  tithing  privileges  the  whole.  Broivnl.  ()().  Teh. 
119. 

So  where  for  a  variance  between  the  libel  and  fugsef- 
tion,  a  confultation  was  awarded,  and  double  ccfts  ad- 
judged to  the  defendant;  and  this  was  held  to  be  error 
by  the  very  letter  of  the  ftatute,  which  gives  double  cofts 
only  for  want  of  proving  the  fuggeftion,  and  for  no  other 
caufe.      Teh.  79,   80. 

So  where  a  prohibition  was  obtained  upon  a  fuggeftion 
which  was  not  proved  within  the  fix  months,  in  which 
the  defendant  took  ifTue  with  the  plaintiff,  which  was 
found  for  the  plaintiff;  and  in  this  cafe  it  was  refolved, 
that  the  defendant  (hould  not  have  double  cofts  for  want 
of  the  fuggeftion's  being  proved  ;  for  the  ftatute  is,  that 
he  (hall  have  a  confultation  and  double  cofts ;  bat  in  this 
cafe  he  could  not  have  a  confultation,  the  matter  and 
iffue  being  found  againft  him;  but  ought  to  have  prayed 
a  confultation  upon  the  fuggeftion's  not  being  proved, 
and  then  fhould  have  had  his  double  cofts.  Latch  140. 
Watkinfon  v.  Sir  G.  Racy. 

The  furmife  or  fuggeftion  may  be  brought  in  by  at- 
torney, and  need  not  be  in  proper  perfon.      i  Leon.  286, 

A  prohibition  is  not  to  be  granted  the  laft  day  of 
term,  but  on  motion  a  rule  may  be  obtained  to  ftay  pro- 
ceedings till  the  enfuing  term.  Latch  7.  2  Rol.  Rep, 
456. 

4.  At  what  time  a  prohibition  is  io  he  granted ;  and  in 
what  cafes  it  may  be  granted  to  inferior  temporal  courts. 

It  is  clearly  agreed,  that  in  all  cafes  where  it  appears 
upon  the  face  of  Jhe  hbel,  that  the  admiralty,  fpiritual 
court,  i^c.  have  not  a  jurifdiffion,  a  prohibition  may  be 
awarded,  and  is  grantable  as  well  after  as  before  fentence; 
for  the  King's  fuperior  courts  have  a  fuperintendency  over 
all  inferior  jurifdi£lions,  and  are  to  take  care  that  they 
keep,within  their  due  bounds.  2  InJ}.  602.  2  Rol.  Ahr. 
319.  Noy  137.  I  Sid.  65.  Cro.  Eliz.  571.  Moor 
462,  907.  Skin.  299.  Carth.  463.  March  153.  2 
Rol.  Rep.  24.     Comb.  356. 

But  where  the  court  has  a  natural  jurifdiflion  of  the 
thing,  but  is  reftrained  by  fome  ftatute  ;  as  by  23  H.  8. 
for  not  citing  out  of  the  diocefe,  there  the  party  muft 
come  before  fentence  ;  for  after  pleading  and  admitting 
the  jurifdidion  of  the  court  below,  it  would  be  hard 
and  inconvenient  to  grant  a  prohibition.  See  the  autho- 
rities fupra,  and  Cro.  Car.  97.  2  Show.  145.  Vent. 
61.  b  Mod.  2^2.  Farefl.xyj.  Godb.  ib^,  24^.  5 
Mod.  341.     Hetl.  19.      12  Co.  76.      Salk.  543. 

Upon  a  motion  for  a  prohibition  the  cafe  was,  the  de- 
fendant libelled  in  the  fpiritual  court  for  tithes  of  faggots 
made  of  loppings  ef  trees ;  and  the  fuggeftion  for  a  pro- 
hibition was,  that  thefe  loppings  were  cut  from  tlie  ftunifsof 
timber  trees  above  the  growth  of  twenty  years  ;  and  it 
was  alleged,  that  fentence  was  given  in  the  fpiritual  court, 
and  therefore  the  plaintiff  comes  here  too  late  to  have  a 
prohibition  :  But  per  Holt  Ch.  J.  the  fentence  will  not 
hinder  the  having  a  prohibition  in  any  cafe,  but  in  cafe  of 
prohibitions  grounded  upon  23  H.  8.  c.  9.  for  citing  out  of 
7  C  the 
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the  diocefe ;  but  becaufc  the  plaintiff  had  not  pleaded  this 
matter  in  the  fpiritual  court,  they  denied  the  prohibition, 
becaufe  the  fpiritual  court  has  a  general  jurifdid^ion  of 
tithes  ;  and  if  any  fpecial  matter  deprives  them  of  their 
jurifdiflion,  it  muft  be  pleaded  there  ;  and  if  it  had  been 
pleaded  there,  and  iffue  joined  upon  it,  and  upon  the 
trial  it  had  been  found  not  to  be  filva  ctedua,  it  had 
been  well ;  but  if  they  had  refufed  to  admit  the  plea,  a 
prohibition  (hould  have  been  granted.  2  Ld.  Raym.  835. 
Dike  V.    Brown. 

It  is  clearly  agreed,  that  a  prohibition  doth  lie  as  well 
to  a  temporal  court  as  to  the  fpiritual,  court  of  admiralty 
or  other  court,  whofe  proceedings  are  different  from  the 
Common  lav/,  if  fuch  temporal  court  exceed  the  bounds  of 
its  jurifdiftion,  or  take  cognizance  of  matters  not  arifing 
within  its  jurifdidion.  F.N.  B.  45.  2  Inji.  229,  243, 
601.     2  Rol.  Rep.  379.      I  Rol.  Rep.  252. 

As  if  trefpafs  ^'/  is"  armis  be  brought  in  the  county, 
a  prohibition  lies  to  the  plaintiff.     F.  N.  B.  47, 

So  if  one  fueth  another  in  a  court  baron  or  other 
court,  which  is  not  a  court  of  record,  for  charters  con- 
cerning inheritance  or  freehold,  he  (hall  have  a  prohibi- 
tion.    F.  N.  B.  47. 

A  perfon  having  obtained  judgment  in  B.  R.  for  his 
debt  and  damages,  brought  his  action  for  the  recovery  of 
them  againft  the  bail  in  the  court  of  the  tower  of  Lon- 
don, in  which  adlion  the  party  was  taken  on  a  capias,  and 
was  refcued,  after  which  the  plaintiff  brought  his  ac- 
tion on  the  cafe  in  the  court  for  the  refcue  ;  and  all  this 
appearing  to  the  court  of  R.  R,  they  granted  a  prohibi- 
tion,    I  Rol.  Rep.  54. 

So  where  an  adion  of  debt  was  brought  in  the  Mar- 
Jhalfea,  on  a  judgment  in  B.  R.  and  a  prohibition  was 
granted.     2  Salk.  439. 

A  fuit  was  furmifed  to  be  before  the  Lord  prefident 
of  the  marches,  for  an  office,  between  the  grantee  of  the 
Lord  prefident  and  a  ftranger,  wherein  the  only  queftion 
would  be,  whether  the  grant  of  that  office  belonged  to  the 
Lord  prefident ;  and  becaufe  in  this  cafe  he  would  be 
as  it  were  both  judge  and  party,  a  prohibition  was  grant- 
ed.    I  Keb.  648. 

If  there  be  one  intire  contrail  above  40 r.  and  a  man 
fues  for  it  in  a  court  baron,  fevering  it  into  divers  fmall 
fums  under  40  J.  a  prohibition  (hall  be  granted,  becaufe 
this  is  done  to  defraud  the  court  of  the  King.  19  £f.  6. 
54.     2  Rol.  Abr.  280.     F.  N.  B.  46. 

An  aflion  was  brought  in  the  hundred  court  for  40  i. 
in  which  adtion  the  plaintiff  confeffed  that  he  was  fa- 
tisfied  one  (hilling,  which  being  done  with  an  intent 
to  give  that  court  jurifdiction,  and  to  defraud  the  fu- 
perior  courts,  a  prohibition  was  granted.  Palm,  564. 
Clerk  V.  Corke. 

If  there  be  feveral  contracts  between  A.  and  B,  at 
feveral  times  for  divers  fums,  each  under  40 j.  but  a- 
mounting  in  the  whole  to  a  fum  fufficient  to  intitle  the 
fuperior  court  to  a  jurifdiction,  they  (hall  be  fued  for  in 
fuch  fuperior  court,  and  not  in  an  inferior  court,  which  is 
not  of  record,     i  Vent.  65. 

So  in  a  prohibition  to  the  court  of  the  honour  of  Eye, 
where  the  cafe  was: — one  contrafled  with  another  for 
divers  parcels  of  malt,  the  money  to  be  paid  for  each 
parcel  being  under  40J.  and  he  levied  divers  plaints  there- 
upon in  the  faid  court ;  wherefore  the  court  here  granted 
a  prohibition  j  becaufe  though  there  be  feveral  contradts, 
yet  inafmuch  as  the  plaintiff  might  have  joined  them 
all  in  one  aftion,  he  ought  to  have  fo  done,  and  fued 
here,  and  not  put  the  defendant  to  unneceffary  vexa- 
tion, any  more  than  he  can  fplit  an  intire  debt  inro 
divers,  to  give  the  inferior  court  jurifdiflion  in  fraudem 
legiu  I  Vent.  73.  Girling  v.  Alders.  2  Keb.  617.  S.  C. 
I  Show.  II.  S.  C.  cited. 

It  is  laid  down  by  my  Lord  Coke,  and  admitted  in  a 
great  variety  of  cafes,  that  no  inferior  court  can  hold 
plea  of  an  obligation,  contraft,  battery  or  other  tranfi- 
fitory  adion,  if  not  made  within  the  jurifdidfion,  and 
that  the  caufe  of  adlion  muft  be  alleged  to  arife  within 
fuch  jurifdidlion.  2  InJl.  231.  i  Sand.  74.  2  Jon.  23c. 
I  Shoxv,  10.  and  fee  tit.  CotlCt?, 
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And  therefore,  in  an  aflion  on  a  promife  In  an  infe^ 
rior  court,  not  only  the  promife,  but  the  confideratioa 
muft  be  alleged  to  arife  within  the  inferior  jurifdiftion,  and 
muft  be  fo  proved  on  the  trial,      i  Rol.  Abr.^i,^. 

But  if  the  plaintiff  had  (hewn  that  the  money  had  been 
lent  infra  jurifdiiiionem  curia,  or  if  it  had  been  for  goods 
there  fold,  the  plaintiff  would  have  had  no  need  to  fay, 
that  the  defendant  affumed  to  pay  infra  jurifdi£iionem  cu- 
ria;  becaufe  the  law  creates  the  promife  upon  the  crea- 
tion of  the  debt,  which  debt  being  within  the  jurifdic- 
tion, the  promife  (hall  be  intended  there  alfo.  1  Lord 
Raym.  211. 

In  all  cafes  where  inferior  courts  affume  a  jurifdiction, 
or  hold  plea  of  a  matter  not  arifing  within  their  limits, 
the  party  hath  his  remedy,  and  may  ftay  their  proceed- 
ings by  prohibition  ;  but  fuch  prohibition  can  only  regu- 
larly be  obtained  by  its  appearing  on  oath  made,  that 
the  fact  did  arife  out  of  the  jurifdiction,  and  that  the 
defendant  tendered  a  foreign  plea,  which  was  refufed. 
6  Mod.  14.6.  Carth.  402.  i  Salk.  2oi.  1  Peer  Will, 
476. 

In  the  cafe  of  Mendyke  v.  Stint  it  was  greatly  infifteJ 
upon,  that  though  the  party  neglected  to  plead  to  the  ju- 
rifdiction, that  yet  the  matter  arifing  out  of  the  inferior 
jurifdiction,  the  fuperior  courts  ought  to  grant  a  prohi- 
bition ;  for  that  otherwife  the  parties,  their  counfel  and 
attornies,  would  give  a  jurifdiction  to  inferior  courts 
which  they  were  not  in  titled  to  by  law ;  but  it  was 
otherwife  adjudged  in  this  cafe  ;  and  it  feems  to  be  now 
agreed,  that  after  admitting  the  jurifdiction,  or  after  im- 
parlance, the  party  cannot  apply  for  a  prohibition.  2 
Mod.  271. 

But  in  the  abovementioned  cafe  thefe  things  were  a- 
greed  by  the  court,  i.  That  if  any  matter  appears  in 
the  declaration,  which  (heweth  that  the  caufe  of  action 
did  not  arife  infra  jurifdiiJionem,  there  a  prohibition  may 
be  granted  at  any  time.  2.  If  the  fubject  matter  in 
the  declaration  be  not  proper  for  the  judgment  and  de- 
termination of  fuch  court,  there  alfo  a  prohibition  may 
be  granted  at  any  time.  3.  If  the  defendant,  who  in- 
tended to  plead  to  the  jurifdiction,  is  prevented  by  any 
artifice,  as  by  giving  a  (hort  day,  or  by  the  attorney's  j 
refufing  to  plead  it,  bfc.  or  if  his  plea  be  not  accepted, 
or  is  over- ruled  ;  in  all  thefe  cafes  a  prohibition  likewifd^ 
will  lie  at  any  time.     2  Mod.  273.  ^ 

A  motion  was  made  for  a  prohibition  to  be  direfted  tfl 
the  (heriff's  court  in  Brifiol,  upon  fuggeftion  that  caufd 
of  adlion  arifing  out  of  the  jurifdiflion  of  the  (heriffV 
court  ought  not  to  be  fued  there ;  and  this  motion  WB 
made  in  behalf  of  the  defendant  in  the  aftion,  before  hi 
had  appeared,  to  ftay  the  proceedings  of  the  court,  wh 
proceeded  to  attach  his  goods  in  the  hands  of  a  garni(hee.i 
and  Sir  B.  Shower  oppofed  the  motion  ;  becaufe  the  it* 
fendant  could  not  pray  a  prohibition  upon  fuggeftion 
a  matter  which  he  could  not  plead  ;  and  as  here  he  couTd 
not  plead  this  before  appearance,  fo  he  ought  not  to  mall 
fuch  a  motion  before  appearance.  And  per  Holt  Ch.  J.' 
a  man  (hall  not  plead  to  the  jurifdidtion  until  he  appear  ,• 
but  if  the  original  caufe  of  adtion  arofe  out  of  the  ju- 
rifdidlion  of  the  court,  the  garni(hee  may  plead  it ;  and 
of  that  opinion  he  faid  was  Hale  Ch.  J.  but  if  it  was 
debt  upon  a  fimple  contradt,  it  is  attachable  where  thi 
peifon  of  the  debtor  is.  i  Lord  Raym.  346.  Coke  v.  Li- 
cence. 

So  in  the  cafe  of  Clerk  v.  Andrews,  where  Shown 
moved  for  a  prohibition  to  the  court  of  the  (heriffs  0 
London  to  ftay  proceeding,  where  they  attached  the  deb' 
of  the  garnifiiee,  becaufe  it  arofe  out  of  the  jurifdidion 
but  it  was  denied,  becaufe  the  debt  was  upon  fimple  coD' 
tradt,  which  follows  the  perfon  of  the  debtor,  i  Show 
Rep.  9.  cited,    i  Lord  Raym.  347. 

5.  In  what  cafes  prohibitions  are  to  be  granted  to  the  fpi- 
ritual courts. 

If  one  fues  another  in  the  fpiritual  court  for  a  chatt£ 
or  debt,  the  defendant  fliall  have  a  prohibition.  So  if  h 
fues  for  a  trefpafs.     F,  N,  B,  40, 
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if  the  fpiritual  courts  take  upon  tLcni  to  try  the 
loundaries  of  a  parifh,  a  prohibition  lies.  2  RoL  Abr. 
iQ\.  1  Co.  \\.  \  Rol.Rtp.  11^.  Cro.Eisz.2i8.  3 
Lecn.  829.  3  Keb.  286.  S.  P.  per  Hale  Ch.  J.  becaufc  the 
jrefcription  is  the  ground  thereof. 

■  As  if  a  fuit  be  by  a  paifon  for  tithes,  and  the  defen- 
dant plead,  that  the  place  where  is  in  another  pariQi,  a 
prohibition  lies  ;  becaufe  they  meddle  with  that  which  is 
out  of  their  jurifdidion,  though  the  original  thing  be  of 
their  cognizance,  and  this  comes  in  obliquely.  %  Rol. 
Abr.  282.      I  Show.  10.  cited.     Noy  147.  S.  P. 

So  if  a  vicar  of  a  parifti  libels  againft  another  to  avoid 
his  inftitution  to  the  church  of  D.  which  he  fuppofes  to 
be  a  cha;^el  of  eafe  appertaining  to  his  vicarage,  and 
the  defendant  fuggefts,  that  D.  is  a  parifli  of  itfelf,  and 
!not  a  chapel  of  eafe ;  a  prohibition  will  be  granted,  for 
they  fliall  not  try  the  bounds  of  the  parifli.  2  Rol.  Abr, 
291. 

So  if  the  queftion  be  in  the  court  chiiftian,  whether  a 
church  be  a  parochial  church,  or  but  a  chapel  of  eafe  ;  a 
prohibition  lies.  7.  Rel.  Abr.  291.  feveral  cafes  to  this 
purpofe. 

But  if  the  bounds  of  two  vills  lying  in  the  fame  parifli 
come  in  queftion  in  the  fpiritual  court,  no  prohibition 
lies ;  for  that  fuch  bounds  are  triable  in  the  ecclefiaftical 
court,  tho'  thofe  of  pariflies  are  not.  i  Lev.  78.  Petkr 
V,  Yaleman. 

The  ecclefiaftical  courts  have  cognizance  of  a  way  to 
a  church,  and  for  not  repairing  fuch  way  the  parties 
may  be  proceeded  againft  in  the  fpiritual  court.     March 

So  if  a  parfon  is  prevented  from  carrymg  away  his 
tithe  by  the  flopping  up  the  ufual  way,  he  may  have  his 
remedy  in  the  ecclefiaftical  court,  grounded  on  the  fia- 
tute  2  Ed.  6.     BulJ}.  67.     i  Jon.  230. 

But  if  the  queftion  be,  whether  he  is  to  have  one  way 
or  another,  or  whether  fuch  a  way  be  a  highway  or  not ; 
this  cannot  be  tried  in  the  fpiritual  court.  March  15. 
I  Bulft.  67.     4  Rcl.  Abr.  287.  S.  P.  adjudged. 

So  if  the  churchwardens  of  a  church  fue  for  a  way  to 
the  church,  which  they  claim  to  appertain  to  all  the  pa- 
rilhioners  by  prefcription,  a  prohibition  fliall  be  granted  ; 
for  this  right  being  grounded  on  the  prefcription,  is  to 
be  tried  in  the  temporal  courts.  zRol.  Rep.  287.  tRol. 
Rep.  41. 

If  a  man  be  admitted,  inflituted  and  induced,  and  a 
fuit  is  commenced  in  the  ecclefiaftical  court  for  to  avoid 
the  inftitution,  fuppofing  it  not  valid ;  though  the  thing 
be  of  their  cognizance,  yet  becaufe  the  induftion,  which 
is  temporal,  and  gives  a  lay  right,  may  depend  upon  it, 
a  prohibition  lies.  Hob.  1%.  Latch  10$.  i  5«/y?.  179. 
Lit,  Rep.  165.  Poph.  133.  I  Rol.  Abr.  282.  1  Show, 
Rep.  10. 

If  there  be  a  fuit  for  tithes  in  the  ecclefiaftical  court, 
and  the  tenant  pleads,  that  the  party  who  fues  is  not  in- 
cumbent, but  that  J,  S.  is ;  and  this  plea,  becaufe  it 
goes  to  the  right  of  the  incumbency,  is  reje£ted,  a  pro- 
hibition lies  ;  for  by  denying  the  tenant  this  liberty  he 
might  be  twice  charged  for  tithes.  Cro,  El,  228.  3  Leon. 
265.  Green  v.  Penilden. 

There  are  frequent  inftances  of  prohibitions  being  grant- 
ed to  the  ecclefiaftical  courts,  to  ftay  fuits  for  fees  by 
chancellors,  regifters  and  pro£tors  in  thofe  courts,  on  this 
foundation,  that  demands  pro  cpere  tS"  labore  are  properly 
determinable  at  Common  law,  and  that  fees  cannot  be 
fettled  by  the  canon  law ;  and  that  the  fpiritual  court 
can  only  give  cofts  and  expences  of  fuit,  but  that  no  ac- 
tion of  debt  will  lie  for  fuch  cofts  at  Common  law;  and 
that  the  profits  of  an  office  being  temporal,  the  remedy 
for  them  ought  to  be  by  quantum  meruit ;  or  in  cafe  it 
be  an  office  of  freehold,  by  aflife  ;  the  denial  of  juft  fees 
being  a  dilTeifin  ;  and  therefore  it  feems  to  be  now  fet- 
tled, that  neither  a  procSor  nor  regifter  can  fue  for  fees  in 
the  fpiriiual  court,  but  that  the  proper  remedy  is,  in  cafe 
of  a  fee  certain,  by  an  indebitatus  a£iinipfit,  or  in  cafe  of 
an  uncertain  fee,  by  quantum  meruit;  and  in  fuch  fuits 
it  is  faid  not  to  be  necelfary  to  prove  a  retainer,  that  being 
implied  by  law.     2  Rol.  Rep.  59.      "^Leon.  268.      1  Mod. 
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176.     2Keb.6is.    3Zi?^.  303, 441,516.     iSali.232. 
and  4  Mod.  254. 

If  a  legatee  takes  a  bond  from  the  executor  for  pay- 
ment of  the  legacy,  and  afterwards  fues  him  in  the  fpi- 
ritual court  for  the  legacy,  a  prohibition  will  be  granted  ; 
for  by  the  taking  the  obligation  the  nature  of  the  de- 
mand is  changed,  and  it  becomes  a  debt  or  duty  recover- 
able in  the  temporal  court.  I'elv.  ^S,  2  Fern.  31.  but 
2  Ro/.  Rep.  160.  S.  P.  cent. 

Matters  of  freehold,  and  the  rights  of  inheritances, 
are  only  determinable  in  the  temporal  courts  ;  fo  that  if 
the  ecclefiaftical  courts  intermeddle  with  thofe,  a  prohi- 
bition lies.  F.  N.  B.  40.  2  Rol,  Abr,  286.  Lit,  Rep. 
164. 

As  in  a  feoffment  of  tithes  and  lands,  where  there  is 
no  livery,  if  they  do  adjudge  the  tithes  to  pafs,  notwlth- 
ftanding  there  is  no  livery,  a  prohibition  will  lie.  Cro, 
Jac.  270.      I  Vent.  41.  cited. 

So  if  a  man  devifes,  that  his  lands  fliall  be  fold  for  the 
payment  of  his  debts,  and  that  the  overplus  fliall  be  paid 
to  fuch  and  fuch  perfons  in  certain  fliares ;  the  legatees 
in  this  cafe  cannot  fue  in  the  ecclefiaftical  court ;  for  the 
provifions  intended  them  arife  originally  out  of  lands,  and 
their  proper  remedy  in  this  cafe  is  in  a  court  of  equity. 
Z»>'^r  151,  264.  Hob.  26$.  2  Rol,  Abr,  28j^ — 5.  2 
Show.  50.     Cro.  Car,  1 6. 

But  if  a  rent  be  devifed  out  of  a  farm  for  years,  the 
ecclefiaftical  courts  may  hold  plea  thereof  j  for  the  term 
for  years  being  only  a  chattel  is  teftamentary,  and  con- 
fequently  the  rent  devifed  thereout,  i  Sid,  279.  2 
Keb.  5.      I  Lev.  179. 

The  rights  of  offices  for  hTe  in  the  ecclefiaftical  or  courts 
of  Admiralty  are  determinable  at  Common  law ;  as  in 
the  queftion  concerning  the  validity  of  two  patents,  by 
which  the  office  of  regifter  to  a  bifhop  was  granted  ;  it 
was  held,  that  this  (hould  not  be  tried  in  the  fpiritual 
court,  though  the  fubjeft  matter  be  fpiritual ;  becaufe 
the  office  itfelf  being  matter  of  freehold  is  for  that  rea- 
fon  of  temporal  cognizance.  2  Rol,  Abr.  285 — 6.  Noy 
91.  Latch  228.  Palm,  450.  Godb,  390.  Cro,  Car. 
65.  2  Rol.  Rep,  306.  Raym.  88.  1  Lev.  125.  4 
Mod.  27.     Comb,  306. 

Trefpafs  on  a  glebe  being  freeehold,  cannot  be  determi- 
ned in  the  ecclefiaftical  court.     Bro.  Jurifdiifion,  pi,  41. 

A  parfon  libelled  againft  the  defendant  in  the  fpiritual 
court  of  York  for  having  cut  elms  in  the  church-yard  ; 
and  a  prohibition  was  granted,  upon  fuggeftion  that  they 
grew  on  his  freehold,  i  Ld.  Raym,  212.  Hilliard  v. 
Jefferfon. 

For  more  learning  on  this  fubjeif,  fee  4  Bac.  Abr.  and 
17  b"  18  Vin.  Abr.  ///.  Prohibition. 

PjOljibittO  HC  DattO  UtreCta  parti,  Is  a  writ  judi- 
cial, direfted  to  the  tenant,  prohibiting  him  from  ma- 
king wafte  upon  the  land  in  controverfy  during  the  fuit. 
Reg.  "judic.  fol,  2r.  And  it  hath  been  adjudged,  that  a 
prohibition  (hall  be  granted  to  any  one  who  commits 
wafte,  either  in  the  houfes,  or  buildings  of  the  incum- 
bent, or  who  cuts  down  any  trees  on  the  glebe,  or  doth 
any  other  wafte.     Moor  917,     3  NelJ.  Abr.  7. 

|3p  InlliVlifO,  Is  a  pofTeflion  or  occupation  of  lands 
or  tenements,  belonging  to  two  or  more  perfons,  where- 
of none  knows  his  feveral  portion,  as  coparceners  before 
partition.     BraSlon,    lib.   5.    trail.   2.    cap.    i,  num.   7. 

See  potirjjartp  and  pactittonc  fact'cnua. 

P^OlCS,  in  Englifh  progeny^  Is  properly  fuch  as  pro- 
ceed from  a  lawful  marriage  ;  though  if  the  word  be 
taken  at  large,  it  may  well  denote  the  iflue  of  an  unlaw- 
ful bed. 

P^OlOCUtO?  of  tljC  ConiJOtattOn  IjOUfe,  (Prolocutor 
domus  convocationis,)  Is  an  officer  chofen  by  perfons  eccle- 
fiaftical, publickly  alTembled  by  virtue  of  the  King's 
writ  for  every  parliament  j  and  as  there  are  two  houfes 
of  convocation,  fo  there  are  two  prolocutors,  one  of  the 
lower,  and  one  of  the  higher  houfe.  He  of  the  lower 
houfe,  prefently  upon  the  firft  afTembly,  by  the  motion 
of  the  bifhops,  being  chofen  by  the  members  of  the  faid 
lower  houfe,  is  prefented  to  the  bifhops  ior  prolocutor,  that 
is,  the  perfon  by  whom  they  intend  to  deliver  their  refo- 

lutions 


PRO 

iu-.ions  to  the  higher  houfe ;  and  to  have  their  own  houfe 
efpecialiy  ordered  and  governed.  His  office  is  to  caufe 
the  clerk  to  call  the  names  of  fuch  as  arc  of  that  houfe 
when  he  fees  caufe,  to  read  all  things  propounded,  ga- 
ther fufirages,  and  the  like.      Cowell,  edit.    1727. 

IpJiOmtfC,  {Proinijfw,)  Is  when,  upon  a  valuable  con- 
fidefation,  we  bind  ourfelves  by  our  words  to  do  or  per- 
form fuch  an  &&.  as  is  agreed  upon  and  concluded,  upon 
which  an  aaion  may  be  grounded  ;  whereas,  if  it  be 
without  confideration,  it  is  called  nudum  paiium,  ex  quo 
no>}  oritur  aiUo.      Cowell,  edit.    1727. 

If  promifes  are  executory  on  both  fides,  performance 
need  not  be  averred  ;  becaufe  it  is  the  counter-promife, 
and  not  the  performance  that  raifes  the  confideration.  4 
Mod.  189.  Where  a  promife  is  made  to  do  a  thing, 
and  there  is  no  breach  of  it,  the  fame  may  be  difcharged 
by  parol  ;  but  if  it  be  once  broken,  it  cannot  be  dif- 
charged without  releafe  in  writing,  being  then  a  debt,  i 
Mod.  Rep.  2c6.  2  Mod.  44,  And  when  an  adlion  is 
grounded  on  a  promife,  payment  or  fome  other  legal  dif- 
charge  muft  be  pleaded,  i  Mod.  210.  If  a  promife  be  to 
pay  a  fum  of  money  by  feveral  monthly  payments,  the 
promife  being  intire,  a  breach  of  payment  of  the  firfl 
month  is  a  breach  of  the  whole    promife.     2  Rol.  Rep, 

47.    See  Action,  :aniim|iGt. 

|3^0niOteC3,  (Promotores,)  Are  thofe  who  in  popular 
and  penal  adtions  do  profecute  offenders  in  their  own 
name  and  the  King's,  having  part  of  the  fines  or  penal- 
ties for  their  reward  ;  thefe,  among  the  Romans,  were 
called  quadrupliitores  or  delatores.  They  belong  efpecialiy 
to  the  Exchequer  and  King's  Bench.  Smith  de  Rep, 
Angl.  lib.  2.  cup.  14.  Coke  calls  them  turbidum  hominum 
genus.      3  In!i.  fol.  191. 

PjlCinlllgC  f.  Into,  (Promulgare  legem)  Is  firft  to 
make  a  la%v,  and  then  to  declare,  publifli  and  proclaim 
the  fame  to  publick  view,  and  {0  promulged,  fignifies  pub- 
liflied  or  proclaimed,  (tat.  6  Hen.  8.  c,  4. 

^jouotarp.    Sje  ^^otljonotarp. 

^^CDf,  (Probatio)  L  the  (hewing  the  truth  of  any 
matter  alleged  :  BraSlon  fays.  There  is  probatio  duplex, 
viz.  viva,  as  by  witi-.efl'es,  viva  voce;  and  Mortua,  by 
deeds,  w tilings,  ^c.  A  wife  cannot  be  produced  either 
againft  or  for  her  hufb.ind,  quia  dua  funt  animcs  in  came 
una  ;  and  it  might  be  a  caufe  of  irreconcileable  difcord, 
and  a  means  of  gieat  inconveniences.     Co.  on  Lit,  6.  b. 

Where  a  man  fpeaks  generally  of  proof,  it  (hall  be  in- 
tended of  proof  by  a  jury  ;  as  for  inftance,  in  debt  on 
a  bond  conditioned  to  pay  fo  much  within  fix  months 
after  his  return  from  Venice,  and  proving  it,  which  he 
did  under  the  hand  of  the  doge  himlelf ;  but  it  was  held 
to  be  no  good  proof,  for  it  ought  to  be  by  a  jury.  3 
Bulji.  56.  Glemham  v.  Brown.  6  Rep.  20.  in  Gregory's 
cafe,  S.  P.      Moor  113.  contra  per  Manwood. 

But  where  the  defendant  was  bound  to  pay  the  plain- 
tiff ten  pounds  within  ten  days  after  his  return  from  Je- 
rufalem,  he  proving  that  he  had  been  there  ;  in  tliis  cafe 
it  was  adjudged,  that  the  plaintiff  need  not  make  any 
proof  before  he  brings  his  aflion  ;  for  it  could  not  be 
done  by  jury  in  fo  (hort  a  time  as  ten  days  after  his  re- 
turn ;  for  where  a  particular  form  of  proof  is  direfled, 
or  how  it  fhall  be  made,  there  the  plaintiff  may  bring 
his  aflion,  and  aver  that  the  thing  was  done,  and  the  de- 
fendant may  take  iffue  that  it  was  not  done,  and  then 
the  plaintiff  mufl  prove  the  doing  it.  i  Brownl.  57. 
Sturges  V.  Dean.  1  Brownl.  33.  S.  P.  Pafch,  14  Jac. 
Cro.  Eliz.  205.      2  Cro.  232.  S.  P. 

The  condition  of  a  bond  was  to  pay  all  fuch  money, 
or  make  fatisfailion  within  three  months  after  due  proof 
made,  either  by  the  confeffion  of  the  apprentice,  or 
otherwife,  for  any  wares  or  goods,  that  he  (hall  wafte 
during  his  apprenticefhip,  ^c.  in  an  aflion  of  debt 
brought  on  this  bond,  the  defendant  pleaded  that  the  plain- 
tiff had  not  proved  that  the  apprentice  had  wafted  any 
of  his  goods  before  this  a£lion  brought ;  the  plaintiff'  re- 
plied. That  the  apprentice,  &c.  had  wafted  four  hundred 
pounds  value  of  his  goods,  and  that  by  a  writing  under 
his  hand  he  had  confeifed  the  fame,  ^c.  And  upon  de- 
murrer it  was  ohje£led,  that  the  confefTioii  ought  to  have 
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been  upon  an  adion  at  law  brought  againft  the  apprentice, 
or  that  the  proof  ought  to  have  been  upon  a  trial  at  law 
becaufe  the  law  regards  no  other  proof,  but  that  which 
is  on  record  ;  but  adjudged,  and  afHrmed  in  error  in  the 
Exchequer- clianiber,  that  though  generally  proof  (hall 
be  intended  to  be  made  at  a  trial  by  the  jury,  yet  in  this 
cafe  it  being  referred  to  (he  confeflion  of  the  party,  'tis 
fufficient  if  he  confeffes  it  under  his  hand,  which  confef- 
fion fhall  not  be  binding  to  the  obligee,  but  prima  facie 
it  (hall  be  a  good  proof.  2  Cro.  381.  Gold  v.  Death. 
Hob.  92.  S.  C.  Moor  845.  S.  C,  888.  S.  C.  i  R<,1. 
Rep.  222,  261.      2  Rol.  Rep.  40.   Lee  v.  Finch,  S.  P. 

Debt  was  brought  upon  a  bond,  with  the  like  condi- 
tion, as  that  before- mentioned  ;  the  defendant  pleaded 
that  no  proof  was  made  by  the  confeffion  of  the  appren- 
tice, or  otherwife,  that  he  had  imbeziled  any  goods  ;  the 
plaintiff  replied.  That  fuch  a  day  proof  was  made,  and  that 
on  the  fame  day  the  plaintiff  gave  notice  thereof  to  the 
defendant,  but  he  had  not  made  fatisfadlion  ;  and  upon 
demurrer  to  this  replication,  the  defendant  had  judg- 
ment, becaufe  the  condition  of  the  bond,  being  that  if 
the  apprentice  imbezil  the  goods,  &'c.  and  it  be  fuffi- 
ciently  proved,  'us  not  fufHcient  for  the  plaintiff  to  fay, 
that  proof  was  made,  but  he  ought  to  allege  in  faSlo, 
that  the  apprentice  did  imbezil,  fj'f.  befides  he  did  not  al- 
lege how  the  proof  was  made,  for  in  truth  it  ought  to 
be  in  this  a<5tion,  becaufe  the  defendant  had  three  months 
time  to  make  fatisfadlion  after  proof  made,  and  notice 
given  thereof.  2  Cro.  488.  Leigh  v.  Fidges.  Hob.  217. 
Crookhay  v.  JVoodward,  S.  P.      1  BulJI.  40.  S.  C. 

The  plaintiff  and  defendant  difcourfing  about  a  wager, 
the  plaintiff  faid  it  was  won  by  deceit  j  the  defen- 
dant replied,  Give  me  a  (hilling,  and  if  you  can  prove 
that  it  was  won  by  me,  by  deceit,  I  will  give  you  five 
pounds  for  it ;  in  an  adion  on  the  cafe  brought  again! 
the  defendant  upon  his  promife  to  pay  the  five  pounds; 
the  plaintiff  alleged  in  faSlo,  that  he  had  got  the  w.  gei 
by  deceit ;  and  it  was  adjudged,  that  he  need  nut  maki 
any  other  proof  of  it,  but  in  this  adlion.  2  Bulfl.  56) 
Cragg  v.  Griffin. 

The  matters  and  clothworkers  of  Ipfwich,  brought  deb 
upon  a  by-law,  which  was,  that  no  perfon  (hould  exeicifi 
the  art  of  a  clothworker  or  taylor,  within  the  laid  town 
unlefs  he  made  proof  before  them,  or  any  two  of  them- 
that  he  had  been  apprentice  to  the  trade  for  feven  years 
it  was  adjudged,  that  this  proof  could  not  be  upon  oath 
becaufe  the  corporation  had  not  power  to  adminifter  an 
oath  ;  and  if  fo,  then  the  proof  muft  be  by  the  indent 
tures  of  apprenticefhip  and  witneffea ;  and  probably  thi 
corporation  may  not  allow  fuch  proof,  and  there  tb 
party  can  have  no  remedy  againft  the  corporation,  bu 
an  adlion  at  law,  and  in  the  mean  time  he  muft  lofe  hii 
trade,  which  is  his  maintenance,  for  which  reafon  tht 
by-law  was  held  void.  Godb.  253.  Ipfwich  Clothworker: 
cafe. 

Where  a  prohibition  was  granted  upon  a  fuggeftion  & 
a  modus,  and  afterwards  this  fuggeftion  being  not  provet 
in  fix  months,  a  confultation  was  thereupon  granted 
the  party  (hall  never  afterwards  have  another  prohibitioi 
in  the  fame  caufe.     Moor  917.  Bigg's  cafe. 

Upon  a  fuggeftion  of  a  ?nodus  decimandi,  the  partic 
were  at  iffue,  and  the  witneffes  proved  that  for  a  lonf 
time,  they  had  heard  fay  the  occupiers  of  the  farm,  £?f 
Irad  ufed  to  pay  yearly  to  the  parfon  three  uiillings  for  al 
tithes,  bfc.  adjudged,  that  this  proof  by  hearfay  W* 
fufficient  to  maintain  the  fuggeftion  within  the  ftatut 
2  Ed.  6.      Noy  44.      ff^ebb  v.  Pott. 

Jfltiinpfit,  in  which  the  plaintiff  declared,  that  in  con 
fideration  he  would  deliver  to  the  defendant  his  catdi 
which  were  then  in  the  pound,  he  promi.ed,  that  if 
did  not  make  it  appear  at  the  next  f-niirt  held  for  t^ 
manor  of,  bSc.  that  he  had  a  right  of  commo  at  fuch  i 
place  in  IVidmore,  he  would  pay  the  plaintiff  ten  (hi! 
lings  ;  and  the  plaintiff  averred  he  (a  1  not  proved,  £s'< 
The  defendant  pleaded,  tliat  IV.  R.  was  fteward  of  th' 
court,  and  that  he,  (the  defendant)  was  there  ready  ti 
make  it  appear,  and  the  fteward  refufed,  l£c,  and  upoi 
a  demurrer,  this  was  adjudged  an  ill  plea  ;  f ( r  where  th 
confideration  is  to  prove  a  thing  generally,  it  muft  b 
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uch  as  the  law  requires,  and  that  is  by  jury  ;  but  where 
:he  proof  is  modified  by  the  agreement  of  the  parties, 
'viz-)  that  it  (hall  be  in  fuch  a  manner,  or  before  fuch  a 
Tcrfon,  the  modification  muft  be  obferved.  SiJ.  313. 
Batcher  v.  Va'^.     See  5  Rep.  23.  Laml/'s  cafe. 

On  a  trial  at  bar  in  ejeftment,  where  the  plaintiff's 
title  was  as  adminiftrator,  he  proved  that  adminiftration 
was  granted  to  him  by  the  adl  of  the  court,  without 
(hewing  it  under  feal,  and  this  was  admitted  to  be  good. 
1  Lev.  1 01.  PeoJIy's  cafe. 

By  the  ftatute,  which  prohibits  the  carrying  a  gun, 
life,  'lis  enacled,  Tiiat  the  conviftion  (hall  be  upon  exa- 
linination  and  proof  before  a  juftice,  ^c.  adjudged,  this 
proof  was  not  intended  by  a  jury,  but  by  witnefies.  Sid. 
419. 

Debt  for  two  hundred  pounds,  upon  non-performance 
\ot  articles,  in  which  the  plaintiff  fet  forth  the  articles, 
'y^.  and  for  the  due  performance  of  all  the  agreements, 
•we  bind  ourfelves  (but  did  not  fay  to  whom)  in  two 
hundred  pounds  to  be  forfeited,  upon  due  proof  of  any 
part  of  thefe  articles  on  either  fide,  but  did  not  fay  upon 
due  proof  of  the  breach  of  the  articles  ;  upon  demurrer  to 
this  declaration,  it  was  objcdted,  that  there  ought  to  be 
fome  collateral  proof  of  a  breach  of  thefe  articles,  and 
that  the  proof  ought  to  be  in  the  a£tion  now  broiight ;  as 
to  this  matter  the  law  is,  that  where  a  man  is  bound  to 
prove  a  thing  generally,  without  referring  to  time,  place 
or  perfon,  as  in  the  principal  cafe,  there  it  mufl:  be  by 
a  jury  in  the  fame  aflion  ;  but  where  the  parties  by  any 
agreement  among  themfelves,  allow  another  manner  of 
proof,  that  (hall  prevail  sgainft  the  legal  condruflion  of 
the  word  proof,  {viz.)  by  jury.  2  Luttv.  436.  Wats  v. 
Pitts. 

Debt  on  a  bond,  dated  the  22d  day  of  Auguji.,  condi- 
tioned to  pay  ten  fl:illings,  for  every  twenty  {hillings, 
which  the  plaintiff  fhall  by  fufficiexit  reafon  make  appear 
to  be  owing  to  him  from  'J .  K.  and  to  pay  one  half  of 
t  on  the  25th  day  of  November  following.  The  defen- 
knt  pleaded,  that  the  plaintiff  did  not  make  it  appear 
hat  j.  K.  owed  him  any  money  ;  the  plaintiff  replied, 
That  before  the  faid  25th  day  of  November  he  and  the 
aid  J.  K.  accounted,  who  then  acknowledged  that  he 
owed  the  plaintiff  three  hundred  and  ten  pounds  ;  and 
jpon  demurrer  to  this  replication  it  was  objedled,  that 
this  was  not  a  legal  proof  of  the  debt,  for  the  law 
Iknows  no  other  proof,  but  before  a  jury  in  a  judicial 
'way  ;  but  adjudged,  that  the  confeffion,  or  acknowledg- 
iment  of  J.  K.  was  a  fufficient  proof,  and  that  it  would 
have  been  fo  if  the  aiSion  had  not  been  brought  againfl 
y.  K.  himfelf.      i   Lutw.  663.  Ladd  v.  Genard.     See 

©Di'Dcurc,  Slvial. 

|3jO  patEilJtlS  libCtfCllDiS,  Is  a  writ  for  the  partition 
of  lands  between  coheirs.     Reg.  Orig.  fol.  316. 

^ppcrtp,  (Proprictas,)  Is  the  higheft  right  that  a 
'inaii  hath,  or  can  have  to  any  thing,  and  no  ways  de- 
pending upon  any  other  man's  courtefy  :  And  this  word 
is  ufed  for  that  right  in  lands  and  tenements  that  com- 
mon perfons  have,  becaufe  it  importeth  as  much  as  utile 
dominium,  though  not  directum.  See  ^CZ,  And  there 
are  three  manner  of  rights  of  property,  that  is,  property 
■  abfolute,  property  qualified  and  property  pojfejjory.  Cowell. 
1  See  7  Rep.  17. 

If  a  man  hires  a  horfe  for  a  particular  time  to  ride 
fuch  a  journey,  he  hath  a  fpecial  property  in  the  horfe 
during  that  time  againft  all  men,  even  againft  the  right 
owner,  who  cannot  juftify  the  taking  it  during  the  time 
it  was  hired  for,  though  upon  a  pretence  of  the  other's 
intending  to  cozen  him  of  his  horfe,  or  to  ride  him  to 
any  other  place  than  was  agreed  upon.  Cro.  Jac.  236. 
pi.  7,  Hill.  7  Jac.  B.  R.  Lee  v.  Aikinfon  and  Brocks. 
Brownl.  217.  S.  C.  and  P.     Telv.  72.  S.  C.  and  P. 

Whatever  an  apprentice  gets  belongs  to  his  mafter, 
and  whether  legally  apprentice  or  not,  is  no  way  mate- 
rial ;  for  it  is  enough  if  he  be  fo  de  faSlo.  i  Salk.  68. 
Trin.  2  Ann.  Barber  v.  Dennis. 

A  prior  took  a  man's  fon,  and  put   a   fuit   of  new 

deaths  upon  him.     The  father  took  away  his  fon,  and 

the  prior  brought  trefpafs  for  the  cloaths ;  but  adjudged 

he  fhouldbe  barred,  becaufe  he  had  aonexed  it  to  his  body. 

Vol.  II.  N".  iiH. 
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Arg.  Mo.  214.  pi.  354.  Mich.  27  fcf  28  Eliz.    the  vif- 
countefs  of  Bindon's  cafe,  cites  12  ^.  4. 

So  if  an  adulterer  cloaths  a  man's  wife,  the  hufband  may 
take  his  wife  and  clothes  alfo.  But  in  both  caies,  if  the 
fon  and  the  wife  had  two  fuits  of  apparel,  one  upon  their 
bodies,  and  another  fuit  in  their  chamber,  neither  ihe 
father  nor  the  hufband  can  take  the  fpare  fuit  ;  for  the 
law  which  tolerates  neceflity,  does  not  tolerate  cxcefs; 
Ibid.  Jrg.  S.  P.  Putting  a  Iheet  on  a  dead  body,  gives  no 
property  to  the  dead  body,  but  the  property  remains  in 
the  firft  owner  j  for  a  dead  body  is  not  capable  of  pro- 
perty, and  a  man  cannot  relinquifh  the  property  he  has 
in  goods,  unlefs  they  are  vefled  in  another.  12  Rep. 
112.  Mich,  n  Jac.  Hayne's  cafe. 

Son  imployed  his  father  to  buy  a  frame  for  him  ;  fa- 
ther agrees  for  it  in  his  ov/n  name,  and  pays  part  of  the 
money  down,  and  gave  a  note  for  the  reft  ;  by  the  pay- 
ment of  the  money,  and  giving  the  note,  the  property  of 
the  frame  was  immediately  vefted  in  the  father ;  and  tho' 
the  bill  of  fale,  which  was  not  made  till  a  month  after, 
was  made  to  the  fon,  the  property  which  was  altered  and 
vefted  in  the  father,  could  not  be  thereby  devefted  and 
lodged  in  the  fon  ;  but  if  the  bill  of  fale  had  been  made 
to  the  fon  at  the  time  of  fale,  it  would  have  vefted  the 
property  in  the  fon.  And  an  earneft  does  not  alter  the 
property,  but  only  binds  the  bargain,  and  property  re- 
mains in  vendor  till  payment  of  the  money,  or  delivery 
of  the  goods.  Per  Holt  Oh.  J.  12  Mid.  344.  Mich.  1 1 
m  3.  B.  R.  Anm\ 

A  goldfmith  has  lottery  tickets  of  A.  and  B.  and  de- 
livers yf.'s  tickets  to  B.  for  his  own.  A.  may  maintain 
trover  againft  B.  This  was  no  change  of  the  property, 
or  any  confideration ;  for  though  the  goldfmith  had 
power  from  the  owner  to  receive  money  for  the  tickets, 
yet  he  had  no  power  to  exchange  them  for  other  tickets. 
Per  Holt  Ch.  J.  i  Salk.  283.  Hill.  12  W.  3.  B.  R. 
Ford  v.  Hopkins. 

A.  by  articles  agrees  to  pay  i5.  35/.  for  every  ico 
facks  of  wood  lying  in  fuch  a  wood,  and  fo  for  as  many 
more  as  fliould  be  felled  till  Michashnas  following. 
Agreed  per  cur.  that  fo  much  an  hundred  by  retail  was 
the  fame  thing  ;  and  that  here  either  party  may  tell  them 
out,  and  that  if  he  that  told  them  had  told  ihem  wrong, 
then  the  other  might  fhew  that,  and  join  iffue  upon  it ; 
and  that  the  property  of  every  hundred  that  was  cut  at 
the  time  of  the  agreement  did  veft  in  tlie  plaintiff,  and 
fo  of  the  reft  as  they  were  cut  down.  Farr.  88.  Mich, 
1  Ann.  B.  R.  Grips  v.   Ingledeiv.      2  Salk.  658.   S.  C. 

If  I  requeft  B.  to  buy  a  gelding  for  me,  and  promife 
to  repay  B.  again,  and  B.  buys  this  gelding  for  me  accor- 
dingly ;  B.  may  have  an  adtion  againft  me  for  this  money 
upon  my  promife,  and  I  may  take  the  gelding ;  and  be- 
fore my  taking  him,  the  property  is  not  in  B.  who 
bought  him  to  my  ufe,  but  in  me  who  requefted  B.  to 
buy  the  gelding  for  me.  Per  tot.  cur.  Bulji.  169.  Trin. 
9  Jac.  I.  in  cafe  of  Moor  v.  Moor,  See  18  Vin.  Abr. 
tit.   Property. 

P^OpljCCtejS,  (Prophetic,)  Are  by  cur  ftatutes  taken 
for  foretelling  of  things  to  come  in  dark  and  ambiguous 
fpeeches,  whereby  great  commotions  have  been  often 
caufed  in  this  kingdom,  and  great  attempts  made  by 
thofe  to  whom  thofe  fpeeches  promifed  good  fuccefs, 
though  the  words  are  myftically  framed,  and  point  only 
at  the  cognizances,  arms  or  fome  other  quality  of  the 
parties.  Stat.  3  Ed.  6.  cap.  15.  and  5  Eliz.  cap.  15. 
But  thefe  for  diftindlion  fake  are  called  fond,  falfe  arui 
fantajiical  prophecies.      3  Inft.  fol.  128, 

By  flat.  5  Eliz.  c.  15.  it  is  enaded.  That  if  any  per- 
fon ihall  advifedly  and  direftly  advance,  publifli  and  fet 
forth  by  writing,  printing,  finging  or  any  other  open 
fpeech  or  deed,  any  fond,  fantaftical  or  falfe  prophecy, 
upon  or  by  the  occafion  of  any  arms,  fields,  beafts, 
badges  or  fuch  other  like  things  accuftomed  in  arms,  cog- 
nizances or  fignets,  or  upon'  or  by  reafon  of  any  time, 
year  or  day,  name,  bloodftied  or  war,  to  the  intent  there- 
by to  make  any  rebellion,  infurre£bion,  diflenfion,  lofs 
of  life,  or  other  difturbance  in  the  realm  ;  and  fliall  be 
convidled  thereof  before  a  judge  of  affize,  or  juftice  of 
the  peace,  within  fix  months  after  the  offence  commit- 
7  D  ted, 


PRO 

t€ii,  he  thall  for  tlie  firft  offence  be  imprifoned  for  a  year, 
and  forfeit  lo  /.  and  for  the  fecond  offence,  fhall  be  im- 
prifoned for  iife,  and  forfeit  his  goods :  Half  the  forfei- 
tures to  the  King,  and  half  to  him  who  fhall  fue  for 
them  in  any  court  of  record. 

^^opontoiT.    See  2Dc  oiicraiitio  p?o  rata  {jojtiontsi. 

^^OJJOKUm,  Purport,  Intention  or  meaning.  Coivell, 
edit.  1727.  Secundum  proporium  diili  cyrographi  inter  eos 
(onfeiii.     Carta  Rogeri  de  Quincy,  31  Hen.  3. 

P^OpOItllDCrS,  The  85th  chapter  of  Coke's  three  In- 
flitutes  is  intituled  againft  monopolijis  prcpounders,  and  pro- 
jeSfors,  where  it  feems  to  fignify  the  fame  as  monopoitjls. 
Cowell,  edit.  1727. 

ppp^ictai'it  ntonadji,  Were  thofe  monks  who  had 
any  goods  or  fubftance  of  their  own.  They  are  often 
mentioned  in  Mon.  Jngl.  3  torn.  p.  307.  Uf  in  Addit.  ad 
Matt.  Parif.  fag.  1 15. 

|3jOJ)?ICtarp,  (Preprietarius,)  Is  he  that  hath  a  pro- 
perty 111  apy  thing,  qua  nullius  arbitrio  eji  obnoxia  ;  but 
was  heretofore  chiefly  ufed  for  him  that  hath  the  fruits  of 
a  benefice  to  himfelf,  and  his  heirs  and  fuccefTors,  as  in 
times  part  abbots  and  priors  had  to  them  and  their  fuccef- 
fors.     See  i^jJjJJOp^iatl'on. 

PjOJJ^iCtatC  JJJObantia,  Is  a  writ  that  lies  for  him 
that  would  prove  a  property  before  the  fherifF.  Reg. 
Orig.  fit  83,  85.     See  HGpIe\)in. 

313^0  rata,  That  is,  in  proportion,     Cowell,  ed.  1727. 

j^JO^OgttC,  {Prorogare)  To  prolong,  or  put  off  to 
another  day.  Stat.  6  H.  8.  cap.  8.  The  difference  be- 
tween a  prorogation  and  an  adjournment,  or  continuance 
of  the  parliament,  is,  that  by  the  prorogation  in  open 
court  there  is  a  feflion,  and  then  fuch  bills  as  pafTed  in 
either  houfe,  or  both  houfes,  and  had  not  the  royal  af- 
fent  to  them,  mufl  at  the  next  afTembly  begin  again  ;  for 
every  feflion  of  parliament  is  in  law  a  feveral  parliament, 
but  if  it  be  but  adjourned  or  continued,  then  is  there  no 
fefTion,  and  confequentty  all  things  continue  in  the 
fame  flate  they  were  in  before  the  adjournment.  4  Infl. 
fol.  27.  This  diffindfion  and  difference  betwixt  proroga- 
tion and  adjournment,  has  not  been  long  in  ufe ;  for  an- 
ciently they  were  ufed  as  fynonymous.     Cowell,  ed.  1727. 

I^^OfenitOI,  Is  he  that  follows  a  caufe  in  another'* 
name.     See  jl^mOtCC. 

P;iOtCCttOn,  (Proteaio),  Hath  a  general  and  a  fpecial 
fignification  :  In  the  general  it  is  ufed  for  that  benefit 
and  fafety  which  every  fubjeff,  denizen  or  alien,  efpeci- 
ally  fecured,  hath  by  the  King's  laws,  and  fo  it  is  ufed 
25  E.  3.  22.  Prote(ftion  in  the  fpecia!  fignification,  is 
ufed  for  an  exemption  or  immunity  given  by  the  King 
to  a  perfon  againft  fuits  of  law,  or  other  vexations,  upon 
reafonable  caufes  him  thereunto  moving,  which  is  a 
branch  of  hh  prercgative.  And  of  this  Fitzherbert  in  his 
Nat.  Brev.  fol.  28,  maketh  two  kinds ;  the  firfl  he  calls 
a  proteliion  cum  claufula  volumus,  whereof  he  mentions 
four  particulars  :  I,  h.prote£iion  quia  profeHurus,  for  him 
that  is  to  pafs  over  fea  in  the  King's  fervice.  2.  A  pro- 
teHion  quia  ?noraturus,  for  him  that  is  abroad  in  the  King's 
fervice  upon  the  fea,  or  in  the  marfties,  7  H.  7.  cap.  2, 
A  protedion  for  the  King's  debtor,  that  he  be  not  fued  or 
attached  till  the  King  be  paid  his  debt.  This  fome  Civi- 
lians call  moratoriam.  And  4,  A  proteilion  in  the  King's 
fervice  beyond  the  fea,  or  in  the  marches  of  Scotland, 
Slat.  1  R.  2,  cap.  8.  Reg.  Orig.  fol.  23.  and  Britton, 
cap.  123,  The  fecond  form  of  protedion,  is  cum  claufula 
7iolumus,  which  is  granted  moff  commonly  to  a  fpiritual 
company  for  their  immunity,  from  taking  of  their  cattle 
by  the  King's  minifters :  But  it  may  be  granted  alfo  to 
one  man  fpiritual  or  temporal,  Reg.  Orig.  fol.  22,  23. 
None  of  thefe  proteiiions  extend  to  pleas  of  dower,  quare 
impedit,  ajife  of  novel  dijfeifin,  darrein  prefentment,  and 
attaints  and  pleas  before  Jujiices  in  Eyre.  Cowell,  edit. 
1727. 

Fines  to  be  paid  in  the  Exchequer  for  protedfions  to 
perfons  beyond  fea,  St.  de  Libert,  perquir.  27  Ed.  1. 
/?.  2. 

Prote£tion  may  be  challenged  for  that  the  party  is  out 
of  the  King's  fervice.      St.  de  ProteSJ.   33  Ed.  I,  fl.  I, 

The  King's  debtor  may  be  fued  by  another  creditor, 
notwithffanding  the  King's  proteflion,  and  if  the  plain- 
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tiff  will  undertake  for  the  King's  debt,  he  (hall  have 
execution,  25  Ed.  7,.  Jl.  5.  c.  19, 

Not  to  be  allowed  for  debts  contrafied  after  the  date 
I  R.  2.  c.  S. 

A  protedlion  quia  profedurus  (haU  not  be  allowed  in  a 
plea  commenced  before  the  date  of  the  protedfion,  !•> 
R.  i.Ji.  I.   c.  16.  ^ 

If  the  party  repair  home,  the  Chancellor  fhall  repeal 
his  protetlion,    13  i?.  2.  y?,  i.  f.  16, 

No  protecflion  (hall  be  allowed  in  anions  for  efcapes, 
7  H.  4.  c.  4. 

To  be  granted  to  foldiers  going  with  the  King  without 
exception  of  aiTifes  of  novel  dilTeifin,  9  H.  5.  c.  3.  a 
H.  6.  c.  2.  8  H.  6,  c.  13.  14  Ed.  4,  c.  2.  4  H.n. 
f.  4, 

Not  to  be  allowed  to  a  patentee  in  a  fcire  facias  upon 
a  traverfe  of  an  office,  23  H.  6,  c.  16,  See  liVin. 
Abr.    tit.   Proteilion. 

|9?ot€£tton  of  ambairano^s.    See  HmliafTano?. 

P^OteCion  of  parliament.  Peers  and  memben  of 
parliament,  i^c.  by  their  privilege,  may  protedl  their 
menial  fervants,  and  thofe  adlually  employed  by  them  in 
fervice ;  but  by  a  late  order,  this  extends  not  to  others, 
on  written  proteftions.  One  Cater,  gentleman  to  the 
Earl  of  Suffolk,  was  by  order  of  the  houfe  of  Lords  com- 
mitted to  Newgate,  on  proof  of  his  being  guilty  of  pro- 
curing and  felling  written  proteftions,  from  and  in  the 
name  of  that  peer,  to  feveral  perfons,  to  the  great  da- 
mage of  their  crditors,  and  in  breach  of  the  order  of 
that  houfe  ;  and  being  charged  with  other  crimes,  re- 
iledling  on  ihe  houfe  of  Peers,  he  was  fentenced  to  pay 
a  fine,  and  to  fland  in  the  pillory,  tfc.  Mod.  Caf.  in 
L.  £5?  E.   341,     See  ^jibilegC. 

|ti?oterttoii  of  tlje  court?  at  (Mcllmintter.    The 

protedf  ion  of  the  court  of  B.  R.  is  allowed  for  any  per- 
fon who  attends  his  own  bufinefs  in  this  court,  by  virtue 
of  any  fubposna,  but  this  is  more  properly  privilege, 

JDjOtCCtiOnibllS,  The  flatute  allowing  a  challenge  to 
be  entered  againft  a  protedtion,  £5V,     33  £.1.     See  }3j0--^ 

tcctton. 

P^OtCtt,  [Proteftari,)  Hath  two  divers  applications : 
one  is  by  way  of  caution,  to  call  witnefles  (as  it  weic_ 
or  openly  afHrm,  that  he  doth  either  not  at  all,  or  bui 
conditionally  yield  his  confent  to  any  a£t,  or  unto  the 
proceeding  of  a  judge  in  a  court,  wherein  his  jurifdic-l 
tion  is  doubtful,  or  to  anfwer  upon  his  oath  further  than 
by  law  he  is  bound.  See  Plowdcn,  fol.  676.  Grefhrcok's 
cafe,  and  Reg.  Orig.  fol.  306.  The  other  is  by  way  of 
complaint,  as  to /irc/^y?  a  man's  bill.  For  example.  IfJ^ 
give  money  to  a  merchant  in  France,  taking  his  bill  (rf 
exchange  to  be  repaid  in  England,  by  one  whom  he  afr 
figneth  ;  if  at  my  coming,  1  find  not  myfelf  fatisfieJ, 
but  either  delayed  or  denied,  then  I  go  to  the  Excbangtf 
or  open  concourfe  of  merchants,  and  prete/l,  that  I  aol 
not  paid  ;  and  thereupon,  if  he  h^.th  any  goods  remaining 
in  any  man's  hands  within  the  realm,  the  law  of  merit 
chants  is,  that  I  be  paid  out  of  them  to  my  full  fatlsfaC- 
tion.     Cowell,  edit.   1727.     See  15ill,S  Of  e.rcIjaUgC, 

p^otcftanDc.    See  p^otettatton. 

P^OtCftation,  (Prctejlatio,)  Is  a  defence  or  fafeguard 
to  the  party  which  maketh  it  from  being  concluded  by 
the  aSion  he  is  about  to  do,  that  ifTue  can.",ot  be  joined 
by  it,  Plowd.  fol.  276.  whereof  fee  Reg.  Orig.  fol.  326, 
It  is  a  form  of  pleading  when  one  does  not  direiSIy  af- 
firm, or  diredfly  deny  any  thing  that  is  alleged  by  an- 
other, or  which  he  himfelf  allcgeth,      Coivell,  ^^,1727. 

Proteftation  is  a  form  of  pleading,  when  one  doth  not 
dire<31y  affirm  or  deny  any  thing  that  is  alleged  by  an- 
other, or  which  he  himfelf  allcgeth.  A',  prote/lando  that 
he  made  no  teftament  pro  placito  that  he  made  not  the 
plaintiff  his  executor;  becaufe  if  he  made  no  teftament 
he  could  make  no  executor.  Heath's  Max.  26,  cites 
PLC.  276,  Greyfhrooke  v.  Fox. 

Proteftation  is  of  two  kinds,  ift.  When  a  man  plead- 
eth  any  thing  which  he  dares  not  diredly  affirm,  or  that 
he  cannot  plead,  for  fear  of  making  his  plea  double ;  as 
if  in  conveying  to  himfelf  by  his  plea  a  title  to  any  land 
he  ought  to  plead  diverfe  defcents  by  diverfe  perfons,  and 
he  dares  not  affi^rm  that  they  were  all  feifed  at  the  time 

of 
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of  their  death,  or  although  he  could  do  it,  yet  it  will 
be  double  to  plead  two  defcents,  of  both  which  every  one 
by  himfelf  may  be  a  good  bar  ;  then  the  defendant 
ought  to  plead  and  allege  the  matter,  interlacing  the 
word  proteflando ;  as  to  fay  (by  proteftation)  that  fuch  a 
one  died  feifed,  i^c.  and  that  the  adverfe  party  cannot 
iraverfc.  2dly,  Another  is,  when  one  is  to  anfwer  to 
two  matters,  and  yet  by  the  law  he  ought  to  plead  but 
to  on?,  then  in  the  beginning  of  his  plea  he  may  fay 
pnicfiando  (sf  r.on  cognofcendo  fuch  part  of  the  matter  to 
betiuf.  (dPd  then  making  his  plea  (unher)  fed  pro  placito 
in  bac  parte,  l^c.  and  fo  he  may  take  ifTue  upon  the  other 
part  o<  tiie  matter;  and  then  he  is  not  concluded  by  any 
of  tilt  t'll  of  the  matter  which  he  hath  by  proteftation 
fo  iien'-(],  but  that  he  may  afterwards  take  ifTue  upon  it. 
Reg.  P!ac.  -o,  71.     See  18  Vin.  Abr.  tit.  Prote/lation. 

]9>ou;tant  rljiltijcn  of  |0apt(l.3  anD  3ietug.  The 

Lotii  Ciiaiicellor  how  to  make  an  order  on  popifh  and 
jewifti  parents  refufing  to  allow  their  proteftant  children 
a  maintenance.  1 1  £5"  12  TVill.  3.  c.  4.  fecf.  7.  i  Ann. 
ft,  I.  c.  30. 

^S^otcllant  SDilTcnteref.    See  jf^ontonfcjmife. 
^^oteftant  rucrcffton.    See  iitng. 

^ptljOUOtarp,  (Protonotarius,  i,  e.  primus  notarius) 
Is  a  chief  clerk  of  the  Common  Pleas  and  King's  Bench, 
whereof  the  firft  hath  three,  the  other  one ;  for  the  pro- 
thonotary  of  the  Common  Pleas  (in  Jlat.  5  Hen.  4.  c.  14.) 
is  termed  a  chief  clerk  of  that  court.  He  of  the  King's 
Bench  records  all  aftions  civil,  as  the  clerk  of  the  Crown 
OfKce  does  all  criminal  caufes  in  that  court.  Thofe  of 
the  Common  Pleas,  fince  the  order  of  \\Jac.  upon  an 
agreement  made  betwixt  the  prothonotaries  and  flizers  of 
that  court,  (who  before  did  enter  all  declaraiions  and 
pleas,  whereunto  a  ferjeant's  hand  was  not  required)  do 
enter  and  inrol  all  manner  of  declarations,  pleadings, 
adifes,  judgments  and  actions.  They  make  out  all  ju- 
dicial writs,  except  writs  of  habeas  corpus,  and  dijfringas 
•urator',  for  which  there  is  a  particular  office  ere(3ed, 
called  The  Habeas  Corpora  Office.  They  alfo  make  out 
writs  of  execution  and  oi  feifin,  writs  of  privilege;  for  re- 
moving caufes  from  other  inferior  courts  of  record,  in 
:afe  where  the  party  hath  caufe  of  privilege;  writs  of 
'procedendo,  oi  fcire  facias  in  all  cafes,  and  writs  to  in- 
ipire  of  damages ;  and  all  procefs  upon  prohibitions,  and 
jpon  writs  of  audita  querela,  and  falfe  judgment,  cum 
Ttultis  aliis.  They  enter  and  inroll  all  common  reco- 
i/ecies  i  and  may  make  exemplifications  of  any  record 
in  the  fame  term,  before  their  rolls  are  made  up,  and 
Drought  into  the  treafury  of  records  in  that  court. 
Cotvell,  edit.  1727. 

The  prothonotaries  were  fcribes,  who  took  the  afls  of 
the  court,  and  had  the  fame  name  in  the  courts  of  the 
empire,  and  in  the  firft  inftitution  of  the  court  of  C.B. 
there  being  only  three  judges,  each  had  his  prothonotary. 
Gilb.HiJL  of  C.B.  38. 

The  learned  Sir  Henry  Spelman,  in  his  Glojf.  verbo 
Protonotarius,  fays,  that  he  is  primus  notarius  vel  prin- 
ceps  notariorum,  and  that  the  word  is  of  a  Greek  and  La- 
tin derivation,  uti  per  adulterium  genitum. 

y,  B.  was  elefted  prothonotary  for  the  pleas  in  C.  B. 
and  was  fworn  to  keep  his  office  in  perfon,  or  clerk  for 
him,  and  when  he  fits  in  court  the  clerk  fhall  not  fit 
there;  and  e  contra,  but  that  both  (hall  not  be  together, 
but  out  of  couit  he  may  have  as  many  clerks  as  he 
will,  and  if  any  will  fwear  that  he  is  not  able  to  pay  for 
the  entring  of  his  pleas  in  the  roll,  then  he  fhall  enter 
them  without  taking  any  thing.  Br.  Office  ds"  Offi.  pi.  15. 
How  many  clerks  may  be  kept  by  a  prothonotary,  fee  ffat. 
2  Geo.  2.  c.  23.  feii.  16.  under  title  jSttOJllCp. 

|3ptO#f0^eltatriuS,  Was  he  whom  our  Kings  herefo- 
foie  made  chief  of  IFindfor-Foreft,  to  hear  all  caufes  of 
dtaih  or  mat  hem  there.  Camb.  Brit.  pag.  212.  A  kind 
of  a  Lord  Chief  Juflice  in  Eyre. 

|i)^0\)Cr,  (Probator,  mentioned  in  flat.  28  Ed.  X.  and 
5  ^^.4.  cap. 2.)  Sec  iipp^DCr,  and  ^fr.  Infi.  fol.  129. 
A  man  became  an  approver,  and  appealed  five,  and  every 
of  them  joined  battle  with  him  :  Et  duellum  percuffum 
futt  cum  omnitui,  (J  probator  devicit  omnes  quinque  in  du- 
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elk,  quorum  quatuor  fufpendebantur,  Isf  quintus  cLmakri 
effie  clericum  (^  allocatur,  (sf  probator  pardonatur.  Mich^ 
39  E.  3.  coram  Rege.     Rot.  97.  SufF. 

|3p^it)Cntia,  Provifion  of  meat  or  drink.  Cowcll, 
edit.  i']2'j. 

^lQ\i\\\tZ,  (Provinda,)  Was  ufed  aiiiong  the  Romant 
for  a  country  without  the  limits  of  Italy,  gained  to  their 
fubjeflion  by  the  fword  :  Whereupon  that  part  of  France 
next  the  Alpes  was  fo  called  by  them,  and  ftill  retains  the 
name:  But  with  us  a  province  is  moft  ufually  taken  for 
the  circuit  of  an  archbifhop's  jurifdicEfion,  as  the  province 
of  Canterbury,  and  the  province  of  York,  flat.  32  Hen.  8. 
23.  and  33-^.  8.  31.  yet  it  is  alfo  divers  times  ufed  in 
our  flatutes  for  feveral  parts  of  the  realm,  and  fome- 
times  for  a  county.     Co-well,  edit.  1727. 

|9?0ljincial,  (Provindalis,)  Is  a  chief  governot  of  3 
religious  order  of  friars,  Uc.     4  Hen.  4.  17. 

P^Olnfion,  (Provifio,)  Is  ufed  with  us  as  in  the  canon 
law,  for  the  providing  of  a  bifhop,  or  any  other  perfonj 
an  ecclefiaftical  living,  by  the  pope,  before  the  incum- 
bent be  dead  :  It  is  alfo  called  gratia  expcflativa,  or  man- 
datum  de  providendo :  The  great  abufe  whereof  may  be 
read  not  only  in  Duarenus  de  facris  Ecclefia  Alinijleriis 
tr  Beneficiis,  lib.  3.  cap.  1,  but  alfo  in  divers  ftatutes  of 
this  realm,  viz.  35  E.  3.  22.Jlat.  4  55"  5.  commonly  cal- 
led the  ftatute  De provtfionibus,  £5?  27  £.  3.  <•.  1.  d?  38  E.  3, 
J}.  2.  c.  I,  2,  3,  4.  £«r  2  Ric.  2,  f,  7.  3  Ric.  2.  c.  3.  7  Ric. 
2.  1 2.  12  Ric.  2.  J}.  2.  c.  2,  3,  4.  6"  3  H  5.  c.  4.  See 
|0?acmHnirc. 

^joytftoncg.  The  acts  to  reftrain  the  exorbitant  a- 
bufe  of  arbitrary  power  made  in  the  parliament  at  Ox- 
ford 1258.  were  called  provfimes  by  Rlfhanger,  who  con- 
tinued Mat.  Parif  anno  1260.  Rex  autcm  quia  juravcrat 
cum  Edwardo  primogenito  fuo  £3*  Baronagio  provifiones  Oxo- 
nienfes  fe  inviolabiliter  fervaturum,  iifc.  being  to  provide 
againft  the  King's  abfolute  will  and  pleafure.  Sec  Matt. 
Parif.  fub  annis  1244  iff  1258.  Provifiones  fignified  alfd 
providentia,  or  provifions  of  vi£lual.     Cowell,  edit.  1277. 

IpJOiltfO,  Is  a  condition  inferted  into  any  deed,  upon 
the  obfervance  whereof  the  validity  of  the  deed  depends : 
Sometimes  it  is  only  a  covenant.  Co.  2  Rep.  Lord  Crom- 
well's cafe.    See  ConDitton,  CoUcuaut,  ©bligattou. 

It  hath  alfo  another  fignification  in  matters  judicial,  as  if 
the  plaintiff  or  defendant  defift  in  profecuting  an  adtion 
by  bringing  it  to  trial :  The  defendant  or  tenant  may  take 
out  a  venire  facias  to  the  fherifF,  which  hath  in  it  thefe 
words,  provifo  quod,  (jfc.  to  this  end,  that  if  the  plaintiff 
take  out  any  writ  to  that  purpofe,  the  (herifF  (hall  fum- 
mon  but  one  jury  upon  them  both  :  In  which  cafe  we 
call  it  going  to  trial  by  provifo.     Cowell,  edit.  1727. 

I^^OUifO^,  Is  he  that  fues  to  the  court  of  Rome,  for  a 
provifion,  which  is  called  gratia  expeUativa  according  to 
Spelman.  See  alfo  Old  Nat.  Brev.  fol.  143.  they  were 
prohibited  by  proclamation  42  Hen.  3.  anno  1258.  HilL 
pag.  259.  It  is  fometimes  alfo  taken  for  him  that  hath 
the  care  of  providing  things  necefTary,  a  purveyor.  Cowelly 
edit.  \-]%'j.     See  ppUifion. 

P^OilifO^  monaftcrii.  The  treafurer  or  (Reward  of  a 
religious  houfe,  who  had  the  cuftody  of  goods  and  money, 
and  fupervifed  all  accounts.     Cowell,  edit.  1727. 

I^JOUifO?  IJtdualtum,  The  King's  purveyor,  who 
provided  for  the  accommodation  of  his  court,  is  fo  called 
in  our  hiftorlans.     Cowell,  edit.  1727. 

J0JO\JOtt  mattljai,  An  officer  in  the  King's  navy,  who 
hath  charge  of  the  prifoners  taken  at  fea.  i^Car.  2.  c. 9. 
and  is  fometimes  ufed  for  the  like  purpofe  at  land,  or  xo 
feife  or  arreft  any  within  the  jurifditSion  of  his  place  or 
office.     Cowell,  edit.  1727. 

PjOtifjEf,  Are  perfons  appointed  inftead  of  others,  to  re- 
prefent  them.  Every  peer  of  the  realm  Called  to  parlia- 
ment, hath  the  privilege  of  conftituiing  a  proxy  to  vote 
for  him  in  his  abfence,  upon  a  lawful  occafion  ;  but  fuch 
proxies  are  to  be  entered  in  perfon,  and  fometimes  proxies 
have  been  denied  by  the  King ;  particularly  anno  6,  27 
£<?  28  Ed.  3.  marriage  contrails  have  been  often  made  by 
proxy,  tjff.  Proxies  are  alfo  annual  payments  made  by  pa- 
rochial clergy  to  the  bifliop,  i^(,  on  vifitations.    See  |0^O* 
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Pfjpk,  Seems  to  fignify  an  old  fafliioned  fpur  with  one 
point,  not  a  rowel,  and  is  a  kind  of  fervice  or  tenure. 
C owe II,   edit.  1727. 

^ubCCtp,  (pubertas)  The  ripe  age  of  fourteen  in  men 
and  twelve  in  women,  when  they  are  fit  for  marriage: 
But  as  to  crimes  and  punifhments,  it  is  the  age  of  14 
years,  in  both  the  male  and  female  fex,  and  not  before. 
iBJe's  Hi/I.  P.C.18. 

Pltbltcatiou,  Is  ufed  of  depofitions  of  witneffes  in  a 
caufe  in  Chancery,  in  order  to  the  hearing,  and  rules 
may  be  given  to  pafs  publication  ;  which  is  a  povver  to 
fliew  the  depofitions  openly,  and  to  give  out  copies  of 
them,  &c.  There  is  alfo  a  publication  of  a  will,  which 
is  a  folemnity  requifite  to  the  making  thereof,  by  de- 
claring it  to  be  the  laft  will  of  the  teftator,  in  the  pre- 
fence  of  fuch  a  number  of  witnefTes  ;  and  a  will  which 
hath  been  made  many  years  may  be  new  publiflied  with 
additions,  and  that  makes  it  equivalent  to  a  new  will. 
3  Nelf.  Air.  27.     See  Mill. 

publtration  of  a  iilicl.    See  %iM, 

WlXhlitk  atfOltUtSf.  Commiflioners  are  to  inquire  of 
the  accounts  of  fherifFs,  cuftomers  and  other  the  King's 
officers,  after  pafied  in  tie  Exchequer,  and  if  detedled 
of  any  fraud,  they  (hall  pay  treble  damages,  by  Jat.  6 
H.  8.  cap.  I.  and  all  the  lands,  tenements  and  heredita- 
ments, which  any  accountant  hath,  (hall  for  the  pay- 
ment of  debts  to  the  crown,  be  liable  and  put  in  exe- 
cution in  like  manner  as  if  he  had  (tood  bound  by  writing 
obligatory,  having  the  effedt  of  a  ftatute  ftaple,  &c.  flat. 
i^Eliz.  cap.  4.  and  there  have  been  feveral  (tatutes  for 
taking  the  publick  accounts  of  the  kingdom,  and  exa- 
mining and  determiniog  the  debts  due  to  the  army  and 
navy  ;  alfo  corruptions  in  the  management  of  the  King's 
treafure,  b*!-.  impowering  commiflioners  for  that  purpofe, 
who  were  to  give  an  account  of  their  proceedings  to 
the  King  and  parliament.  Stat.  2  IF.  iff  M.  i  Ann. 
2  Geo.  I .  ^c. 

IDublic  fattl;,  {Fides  fuUha,  mentioned  in  fiat,  16 
Car.  I.  c.  18.  j  Was  a  rebellious  cheat  to  get  itidney  from 
the  feduced  people,  upon  (as  they  called  it)  The  Pullic 
Faith  of  the  nation,  to  make  a  moft  horrid  and  caufelefs 
rebellion  againft  the  King  about  the  year  1642,  Cowell, 
edit.-i'J'i-']. 

|3til)lic  too?fi;!)j.  See  i^oncoufo^mtff?,  IScntrant?, 
^crDtrc  anu  ^atuamcnts, 

Bltcellage,  (Pucellagium,  french  pucelage)  virginity. 

. ^uod  tenuit  earn,  dum  idem  B.  abjluli't  piicellagium 

fuum,  velquodconcubuit  cum  ea,  Bra(S.  lib.  3.  trafl.  2.  c.  28. 
num.  2,  3  &  5.  In  an  ancient  MS.  it's  written  puellagium. 
Cowell,  edit.  1727. 

PlU0  Datcein  tOntilUtanre,  Is  a  plea  of  new  mat- 
ter, pending  an  ailion,  pofi  ultimam  continuationem.     See 

Biu'fne  (Fr.  Puifue)  Younger,  puny,  born  after.     See 

jpiutet. 

^tlktCtinS,  A  poulterer.     Cowell,  edit.  1727, 

Iplllla,  (Sax.  Pul,)  A  pool  or  lake  of  (landing  water. 
Id.  ib. 

ISuIIani,  Colts.     Monaftlcon^  item.  p.  321. 

JpUllonatttS,  A  colt  bred  in  the  houfe  ;  Et  ft  equus 
fuerit  furto  fublatus,  poterlt  dicer e  quod  ei  pullonatus  fuit, 
6f  quod  eum  nutrivit  per  tantum  tempus,  i^c.  Bradon,  lib. 
3.  cap./i^.  par.  s- 

IplllfatO^,  The  plaintiff  or  a£lor.  Leg.  H.  i.  c.  26. 
and  pulfare  is  to  accufe  any  one.      Cowel,  edit.  1727. 

IDultura,  An  examination  :  From  pulfare,  which  fig- 
rifies  to  afk  or  demand  ;  and  'tis  fo  called  from  the 
monks,  who  before  they  were  admitted  into  the  monafte- 
ries,  pulfabant  ad  fores,  for  feveral  days  before  they  enter- 
ed.    Monajl.  2  tom.  1035, 

ISlttXHflllDa,  A  pound,   a  pinfold.     Id.  ib. 

^Uni(I)men£,  (poena)  Is  the  penalty  of  tranfgrefling 
the  laws  :  And  as  debts  are  difcharged  to  private  perfons 
by  payment ;  fo  obligations  to  the  publick,  for  diflurb- 
ing  fociety,  are  difcharged  when  the  offender  undergoes 
the  punifhment  inflidled  for  his  offence.  Kings,  and  fuch 
as  have  equal  power  with  them,  have  a  right  to  require 
punifhment  for  injuries  committed  againft  thcmfelves  or 
their  fubje£ls,  upon  the  violation  of  national  law;  tho' 
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the  right  of  lnfli£ling  punifhments  to  provide  for  the  fafe- 
ty  of  fociety,  was  originally  {before  commonwealths  were 
eretled  and  courts  of  juftice  ordained)  in  tlie  hand  of 
every  man,  being  equal  to,  and  independent  of  others  • 
but  fince,  it  has  refided  in  tiie  hands  of  the  higheft  pow- 
ers, as  fubjedion  to  others  hath  taken  away  that  primi- 
tive right :  However,  this  power  and  natural  rioht  of 
punifhing  an  equal,  (till  remains  in  thofe  places  where 
the  people  are  not  fubjefl  to  fome  form  of  government. 
Grot,  de  jure  belli,  lib.  2.  cap.  21. 

^ttt  atltcr  Hie,  is  where  lands,  tff.  are  held  for  an- 
other's life.    See  ^Drcupaut. 

^UtrljafC,  {Acquifitum,  perquifttum,  purchafium)  Sig. 
nifies  the  buying  or  acqulfition  of  lands,  or  tenements 
with  money,  or  by  deed  or  agreement ;  and  not  obtaining 
it  by  defcent,  or  hereditary  right,  and  conjun^um  perquifi. 
turn  is  where  two  or  more  perfons  join  in  the  puichaft. 
Litt.  12.  Reg.  Orig.  143.  One  cometh  in  by  pur- 
chafe  when  he  comes  to  lands  by  legal  conveyance,  aad 
he  hath  a  lawful  eftate :  And  a  purchafe  is  alwajs  inten- 
ded by  title,  either  from  fome  confideration,  or  by  gift; 
(for  a  gift  is  in  law  a  purchafe). whereas  defcent  from  an 
anceftor  cometh  of  courfe  by  afl  of  law ;  alfo  all  con- 
tra£ts  are  comprehended  under  this  word  purchafe.  i 
Inji.  18.  Do£}.  and  Stud.  cap.  24.  Purchafe  in  oppofi- 
tion  to  defcent  is  taken  largely  ;  if  an  eftate  comes  to  a 
man  from  his  anceftors  without  writing,  that  is  a  de- 
fcent :  But  where  a  perfon  takes  any  thing  from  an  an- 
ceftor, or  others,  by  deed,  will  or  gift,  and  not  as  heir 
at  law  ;  tliat  is  a  purchafe.  2  Lill.  Ahr.  403.  When 
an  eftate  doth  originally  vcft  in  the  heir,  and  never  was 
nor  could  be  in  the  anceftor  ;  fuch  heir  (hall  take  bv  way 
of  purchafe:  And  when  the  thing  might  have  vefted  ili 
his  anceftor,  tho'  it  be  firft  in  the  heir,  and  not  in  him  at 
all  ;  the  heir  (hall  have  it  in  nature  of  defcent.  i  Rep. 
95,  106.  An  heir  takes  an  eftate  by  will  in  anothti 
manner  than  the  Common  law  would  have  given  it ; 
there  he  takes  by  purchafe,  and  not  by  defcent  j  but  thcr 
he  muft  be  the  right  heir,     2  Lev.  79. 

1.  TVlio  Jhall  be  deemed  purcbafors. 

2.  Of  purcbafors  for  a  valuable  confideration. 

I.  Who  Jhall  be  deemed  purcbafors. 

A.  enters  into  partnerfhip  in  fths,  with  three  others, 
for  21  years,  for  digging  mines  in  y/.'s  lands,  A.  to  have 
two  5ths,  and  alfo  in  confideration  of  his  owner(hip  iA 
the  land,  to  have  a  tenth  more  out  of  the  fliare  of  th^l 
other  partners.  Purfuant  to  the  articles,  they  fearchedj 
for  the  mines,  and  after  two  years  time,  and  the  expentt 
of  about  120/.  they  difcovered  a  valuable  mine,  md 
worked  for  about  three  months,  and  then  A.  dies,  i6A 
his  widow  fets  up  a  voluntary  fettlemenr,  made  aftet 
marriage.  The  court  inclined  that  the  partners  were'a 
purcbafors,  and  that  the  voluntary  fettlement  (hould  nidi 
(land  againft  them.  2  Fern.  326.  pi.  315.  Mich.  i6g!5 
in  Cane.  Shaiu  iff  al'  v.  Lady  Standijh,  widnv,  and  Sit 
Richard  Standijh  her  fan. 

The  wife  joins  with  the  hufband  in  letting  in  an  ifiri 
cumbrance  on  her  joijiture,  and  barring  the  eftate-tail, 
and  then  limits  the  ufes  to  the  hufband  for  life,  remain- 
der to  the  wife  for  life,  remainder  to  their  daughter.  Per 
Lord  Keeper  JFright,  The  daughters  are  not  purchafori 
fo  as  to  (hut  out  a  judgment-creditor  of  the  hufband's, 
antecedent  to  the  barring  of  the  eftate-tail ;  it  might 
have  been  a  good  confideration  for  both,  but  it  was  no 
exprefied  in  the  deed,  to  be  any  confideration  for  fetthn] 
the  eftate  upon  the  daughters,  but  was  a  voluntary  gift 
of  the  wife  to  her  hufband,  and  therefore  the  daughiei'; 
eftate  muft  be  taken  to  be  voluntary  ;  and  fo  a  judg- 
ment-creditor ought  to  have  the  afhftance  of  this  court 
before  them.  Per  Ld.  K.  JFright.  Cane.  Prec.  114.  pi 
100.   Trin.  1700.  in  Cane.   Bull  v.  Bumf  or  d. 

Every  Icflee  is  a  purchafor  ;  per  Ld.  Chan.  Macclef 
field,  g  Mod.  sg.  Mich.  10  Geo.  in  the  cafe  oi  AJlHcr. 
V.   Bretland.     See  2  Fern.  327. 

J.  feifed  in  fee,  fettled  his  eftate  in  17 12.  to  the  ufi 
of  himfelf  for  life,  remainder  to  B,  in  tail,  but  witt 
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power  of  revocation,  by  any  writing  figned,  feV.  and  at- 
tefted  by  three,  Wr.  credible  witnefl'es.  In  17 15,  A.  by 
deed,  attelted  by  two  witnelTes  only,  reciting,  that  he 
was  indebted,  as  in  a  fchcdule  annexed,  conveyed  his 
eftate  to  IV.  R.  and  If^.  S.  and  their  heirs,  in  truft  to 
pay  his  faid  debts  by  profits,  mortgage  or  fale ;  and  after 
payment  thereof,  to  pay  the  overplus,  and  reconvey  fuch 
part  as  (hould  be  unfold,  to  A.  or  fuch  other  perfon,  &c. 
and  for  fuch  ufes,  (sfc.  as  he,  by  any  writing  figned  and 
fealed  by  him,  and  attefted  by  two,  isfc.  witnefles  dould 
direft.  J.  died  without  iffue,  but  left  the  faid  B.  and 
C.  the  daughters  of  two  fifters,  his  heirs  at  law.  Tbe 
deed  of  17  15  was  kept  private  till  after  the  death  of  W. 
S.  the  furviving  truftee  in  1724.  and  was  then  laid  be- 
fore counfel,  who  direfled,  that  the  heir  of  fF.  S.  (bould 
affign  the  legal  eftate  to  the  truftees  in  the  deed  of  17 12. 
which  was  done.  Afterwards,  in  1726.  upon  a  treaty 
of  marriage  between  Lord  Fauconbridge  and  B.  a  mar- 
riage fettlement  was  prepared  by  the  fame  counfel,  as 
counfel  for  Lord  Fauconbridge,  who  made  a  fettlement  on 
B.  in  confideration  of  the  great  eftate  in  land  which  he 
was  to  have  with  her.  The  furviving  truftee  in  the  deed 
of  1712,  joined  in  this  marriage  fettlement.  C.  brought 
a  bill  claiming  a  moiety  of  the  eftate  of  J.  as  coheirefs 
with  B.  for  that  the  deed  in  17  15,  was  a  revocation  of 
the  deed  in  17  12.  Lord  F.  pleaded,  that  he  was  a  pur- 
chafor  under  the  deed  of  17  12,  without  notice  of  that 
in  17I5>  and  that  the  fettlement  made  by  him  on  B. 
was  in  contemplation  of  that  fettlement  in  1712,  and 
that  the  furviving  truftee  in  that  fettlement  was  party  to 
the  marriage  fettlement;  and  that  though  the  purchafe 
was  not  of  the  l?gal  eftate,  but  the  truft  only,  that  it 
will  make  no  difference,  according  to  IFilker  and  Boding- 
ton's  cafe,  2  Ftrn.  599.  and  that  neither  will  it  differ  the 
cafe,  though  there  was  no  aiflual  conveyance ;  for  as  the 
truftees  in  the  deed  of  1712,  always  a£ted  under  that 
deed  for  B.  that  truft  (hall  fubfift  as  to  himfelf,  who  is  a 
fair  purchafor ;  and  that  he  (hall  not  be  affeded  by  con- 
ftruftive  notice  to  his  counfel,  as  having  been  advifed  with 
on  thefe  two  deeds  in  1724  ;  for  that  it  muft  be  intended, 
that  at  the  time  of  thecounfel's  being  concerned  for  him, 
which  was  in  1726,  he  had  forgot  that  he  had  ever  feen 
this  deed  of  17 15,  there  being  an  interval  of  two  years 
between  his  fiift  ;ceing  it,  and  his  being  counfel  for  this 
defendant.  And  for  thefe  reafons,  the  court  held,  that 
this  c  mid  not  be  notice  to  his  lordfhip.  Ld.  Ch.  B. 
Reymlds  who  affiued  the  Lord  Chancellor,  held,  that  the 
Lord  F.  could  be  a  purchafor  of  no  more  than  B.  had, 
as  iio  aftual  conveyance  was  made  to  him.  The  Mafter 
of  the  Rolis  faid,  that  to  be  a  purchafor  in  the  notion  of 
equity,  there  muft  be  an  aflual  contra£t,  and  a  confide- 
ration paid  ;  and  therefore,  if  at  the  time  of  the  mar- 
riage the  deed  of  17  12  flood  revoked,  the  truftees  could 
be  feifed  only  of  a  moiety  for  the  ufe  of  B.  and  confe- 
quently  Lord  F.  can  be  a  purchafor  of  no  more.  Lord 
Chancellor  decreed  a  moiety  of  the  eftate,  and  an  ac- 
count of  the  rents  and  profits  to  C.  fince  the  death  of  A. 
See  Gibh.  207.  and  L.  P.  Conv.  391  to  402.  12  "June 
1730.  Fitzgerald  v  Ld.  Fauconbridge. 

'■  i.  Of  purchafirs  for  a  valuable  conftderetion. 

A  purchafor  that  comes  in  without  notice  of  a  rent- 
charge  (hall  not  be  chargeable  therewith,  although  given 
to  a  charitable  ufe.  Toth.  258.  cites  6  Car.  Maynard  v. 
Pauper es  de  Eaji-Greenjied. 

A  bill  was  to  be  relieved  on  a  tru(t,  and  charged  de- 
fendant with  notice  ;  defendant  pleaded  his  being  a  pur- 
chafor for  a  valuable  confideration  ;  this  was  objefled  to 
as  not  good,  becaufe  he  did  not  fay  what  the  valuable 
confideration  was ;  for  5  ^.  is  a  valuable  confideration, 
but  yet  it  is  not  an  equitable  one ;  but  the  court  declared 
that  in  this  cafe  the  plea  was  good  enough.  Chan.  Cafes 
34.  Mich.   15  Car.  2.  jVIoor  v.  Moyhew. 

Notice  of  an  incumbrance  before  the  conveyance  is 
executed,  (hall  charge  the  purchafor.  Chan.  Cafes  34. 
Mich.   15  Car.  2.  Aloor  v.  Mayhew. 

Purchafor  (hall  not  be  affected  by  a  judgment  in  equi- 
ty, without   exprefs  notice   of  it   before   the    purchafe, 
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otherwife  it  is  at  law.     Chan.  Cafes  37.  Mich.  15  Car. 
2.  Churchill  v.  Grove. 

A  purchafor  of  lands  from  A.  which  B.  makes  title 
to,  getting  the  deeds  that  make  out  B.'s  titfe,  is  not 
bound  to  difcover  them,  Chan.  Cafes  69.  Pafch.  ly 
Car.  2.  Ferley  v.  Fagg. 

Plea  of  his  being  a  purchafor  for  a  valuable  confidera- 
tion was  over- ruled,  becaufe  he  did  not  plead  the  pur- 
chafe made  from  one  of  the  plaintiff's  anceftors  ;  for  a 
purchafe  from  a  ftranger,  who  might  have  no  gcod  title, 
was  held  no  good  plea.  N.  Ch.  R.  135.  21  Car.  2.  Sey^ 
mour  v.  Nofworthy, 

A.  having  a  long  leafe  of  a  houfe,  in  which  his  wife 
had  fome  intereft,  by  her  confent  renews  it  for  eighty- 
one  years,  and  in  confideration  of  400  /,  affigns  it  to  B. 
who  afligns  it  to  C.  his  fon,  who  married  M.  and  died, 
leaving  M.  his  executrix ;  ^.  on  a  fecond  marriage, 
conveys  it  to  truftees,  ^c.  A.  by  bill  fets  forth  this  af- 
fignment,  and  that  it  was  a  mortgage,  and  that  B.  agreed 
to  execute  a  reconveyance  thereof,  i£c.  and  prayed  a  re- 
demption. The  executrix  pleads  (he  was  a  purchafor 
without  notice  of  fuch  agreement ;  and  in  confideration 
of  a  marriage  with  f .  S.  and  of  his  undertaking  to  pay 
her  debts,  (he  alfigned  the  original  leafe,  (^c.  fuch  a  day 
to  truftees,  to  the  ufe  of  her  intended  hufband,  not  ha- 
ving any  notice  of  the  agreement  prior  to  the  executing 
the  faid  deed  on  marriage.  It  was  decreed,  that  defen- 
dants were  in  nature  of  purchafors  ;  and  the  plea  was  al- 
lowed. Finch  R.  g.  Mich.  25  Car.  2.  Harding  v. 
Hardot. 

A.  indebted  by  bond,  devifed  a  debt  to  be  paid  out 
of  his  perfonal  eltate ;  but  if  it  was  not  fufEcient,  then 
to  fell  his  real  eftate,  and  pay  it :  the  e(ta!e  was  fold,  and 
by  feveral  mefne  conveyances  came  to  the  defendant, 
who  was  fued  for  the  debt  as  charged  on  the  lands  which 
he  had  bought.  The  defendant  pleaded,  that  he  had  no 
notice  of  the  demand,  and  was  a  purchafor  for  a  valua- 
ble confideration,  and  that  the  perfonal  eftate  was  firft 
liable,  and  that  the  purchafe  money  which  was  paid  to 
two  other  of  the  defendants  was  liable  in  the  next 
place  ;  and  that  there  were  other  lands,  which  defcended 
to  one  of  them  on  the  death  of  A.  which  ought  to  come 
in  aid  of  him,  and  decreed  accordingly.  Fin.  R.  137. 
Mich.   26  Car.  2.  Prefcot  v.  Edwards,  Broom  isf  al'. 

A  purchafor  for  a  valuable  confideration  without  no- 
tice was  decreed  to  pay  arrears  of  an  annuity  charged  on 
the  lands  purchafed,  though  the  fame  were  due  thirty 
years  before,  and  no  demand  in  all  that  time.  Fireh  R. 
252.  Trin.  28  Car.  2.  Duke  of  Albemarle  v.  Count efs  of 
Purheck.  •* 

A  voluntary  conveyance  decreed  againft  a  (jointrefs) 
purchafor  for  a  valuable  confideration  ;  (but  it  feems, 
that  the  not  having  notice  was  the  lachefs  of  the  join- 
trefs, isff.)  See  Chan.  Cafes  291,  292.  Mich.  28  Car.  2. 
Bifco  V.  E.  of  Banbury. 

A  purchafor  from  T!  S.  who  has  a  decree  againft  him 
in  Chancery  for  land,  (hall  be  bound  by  the  decree,  tho' 
he  had  no  notice  of  it.  2  Chan.  Cafes  48.  Hill.  32  t^ 
33  Car.  2.  Snelling  v.  Squibb. 

Bill  by  a  dowrefs  to  remove  a  truft  term,  the  defen- 
dant pleads  himfelf  a  purchafor,  but  does  not  deny  no- 
tice, and  (o  was  ordered  to  anfwer.  Per  Lord  North. 
Fern.  179.   Trin.  1683.  Bodmin  v.  Vandebendy. 

Bill  was  brought  to  prove  a  will,  and  perpetuate  the 
teftimony  of  the  witneffes;  the  defendant  pleaded  him- 
felf a  purchafor  without  notice  of  any  fuch  will,  and  in- 
fifted  there  had  been  a  verdidl  in  afHrmance  of  fuch  will, 
(nothing  hindering  the  plaintiff,  but  that  if  he  had  a 
title  he  might  recover  at  law)  the  plaintiff  ought  not  to 
be  admitted  to  examine  his  witneffes,  thereby  to  hang  a 
cloud  over  the  purchafor's  eftate ;  and  upon  debate  the 
court  allowed  the  plea.  Vern.  354.  pi.  350.  Hill,  i  ij 
2  Jac.  2.    1685.   in  Cane.   Bechinall  v.   Arnold. 

A.  mortgaged  land  to  B.  and  afterwards  by  his  will 
(having  fons  C.  and  D.)  devifed  the  equity  of  redemp- 
tion to  D. — B.  and  C.  join  in  an  afljgnment  of  the 
mortgage  to  E.  though  E.  pleaded  want  of  notice  of  the 
will,  and  that  C.  was  the  vifible  heir ;  yet  decreed,  that 
D.  (hould  have  the  equity  of  redemption  on  the  foot  of 
7  E  the 
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the   firft    mortgage.      N.  Ch.  R.    153.    Feb.  i.    1689. 
Cooper  V.  Coopfr. 

A.  purcWafes,  having  notice  of  a  fett'.ement  whereby 
B.  the  venJor  was  but  tenant  for  life,  remainder  to  his 
fifft,  ISc.  fon  in  tail,  Afterwars/^.  fells  to  C.  who  had 
no  notice;  B.  dies,  leaving  a  fon;  the  bill  was  difmif- 
fed  as  to  C.  but  decreed  A.  to  account  for  the  confidera- 
tion  monev,  which  he  fold  the  eftate  for,  with  interelt 
irom  the  deceafe  of  B.  thereout  difcounting  what  was 
due  on  a  mortgage  prior  to  the  fettlemeiit  which  he  had 
bought  in.  ^Vern.  384.  Aiich.  1700.  Firrars  v.  Cherry. 
Cowptr  C.  faid,  He  took  it  to  be  a  rule  in  equity, 
that  where  a  man  is  a  purchafer  without  notice,  he  fliall 
not  be  annoyed  in  equity  ;  not  only  where  he  has  a  prior 
legal  eftaie,  but  where  he  has  a  better  title  or  right  to  call 
for  the  legal  eftate  than  the  other ;  and  therefore  difmifl'ed 
the  bill.  The  cafe  was  ;  A.  purchafes  of  B.  who  had 
done  an  aft  of  banruptcy,  but  without  notice  of  it  ;  af- 
terwards a  commiffion  is  taken  out,  and  there  being  a 
term  {landing  out  in  truftees,  aflignee  brings  a  bill  againft 
them,  and  the  purchafor  to  have  the  term  affigned  to 
hiiTl.      2  Vern.  599.   Mich.  1707.   Wilker  v.  Bodington. 

A  bill  was  to  redeem  lands  mortgaged  in  1694.  to  the 
the  defendant's  grandfather  by  the  plaintiff's  father  for 
500  years,  to  be  void  on  payment  of  126/.  and  inte- 
reft.  The  defendant  pleads,  that  he  is  a  devifee  of  thofe 
lands  under  his  grandfather's  will,  who  in  1692.  purcha- 
fed  them  for  a  200  years  term  without  condition  of  re- 
demption, and  had  enjoyed  15  years  quiet  pofieflion.  But 
the  court  over-ruled  the  plea  for  the  defendant's  not  an- 
fwering  fufEciently  as  to  the  mortgage,  and  the  plea  of 
the  purchafe  may  be  true,  for  it  may  be  only  a  term  for 
years  to  attend  the  inheritance,  G,  Equ.  R.  185,  Hill. 
12  Get).  Meder  v.   Birt. 

For  more  learning  on  this  fubjeil,  fee  18  Vin.  Abr. 
tit.  Purchafor. 

purgation,  (Purgatio)  Is  the  clearing  a  man's  felf 
of  a  crime  whereof  he  is  generally  fufpedled,  and  of  the 
fame  accufed  before  a  judge.  Of  this  there  was  great 
ufe  in  England  touching  matter  of  felony,  imputed  to 
clerks  in  former  times,  as  appeareth  by  Staundf.  PI.  Cor. 
lib.  2.  cap.^S.  See  ©Icrjp,  zndWeJlm.i.  cap.  2.  It  is 
ftill  obferved  for  matters  pertaining  to  the  ecclefiaftical 
court,  as  fufpicion  or  Common  fame  of  incontinency  or 
fuch  like.  And  here  note.  That  purgation  is  either  ca- 
nonical, canonical  or  vulgar,  vulgaris.  Canonical  is  that 
which  is  prefcribed  by  the  Canon  law,  the  form  whereof 
is  ufually  thus  in  the  fpiritual  court ;  the  man  fufpefted 
takes  his  oath.  That  he  is  clear  of  the  fault  objefted,  and 
brings  fo  many  of  his  honefb  neighbours,  being  not  above 
twelve,  as  tht:  court  fhall  aflign  him,  to  fwear  upon  their 
confcience  and  fidelity,  that  he  fweareth  truly.  Vulgar 
purgation  was  by  fire,  or  water,  or  by  combat,  and  both 
by  IiifiJels  and  Chriftians,  till  by  the  Canon  law  abo- 
liihed.     Cowell. 

But  by  the  12  Car.  2.  cap.  14.  feff.  4.  It  fliall  not  be 
lawful  for  any  perfon  exercifing  ecclefiaftical  jurifdidlion, 
to  tender  or  adminiftcr  unto  any  perfon  whatfoever,  the 
oath  ufually  called  the  oath  ex  officio,  or  any  other  oath, 
whereby  fuch  perfon  to  whom  the  fame  is  tendered  or  ad- 
miniltered,  may  be  charged  or  compelled  to  confefs,  or 
accufe,  or  to  purge  him  or  herfelf,  of  any  criminal  mat- 
ter or  thing,  whereby  he  or  fhe  may  be  liable  to  cenfure 
or  punifhmer.t. 

Compelled  to  confejs']  So  that  any  perfon  may  ftill  offer 
himfcU  voluntarily,  (or  the  clearing  of  his  innocence,  to 
fjch  purgation  as  hath  been  defcribcd.     Gibf.  1042. 

Anciently,  upon  the  allowance  of  the  benefit  of  cler- 
gy, the  perfon  accufed  was  delivered  to  the  ordinary,  to 
make  his  purgation;  which  was  to  be  before  a  jury 
of  twelve  clerks,  by  his  own  oath  affirming  his  inno- 
cence, and  the  oaths  of  twelve  compurgators  as  to  their 
belief  of  it.  2//./:?.  383.  IVood's  C.L.bbq.  But  now, 
by  the  ftatute  of  the  iH  Eliz.  cap.-],  this  kind  of  pur- 
gation is  a!fo  taken  away  ;  and  the  perfon  admitted  to 
his  clergy  fhall  not  be  delivered  to  the  ordinary. 

puriftcatio  bcatac  il^afiac  Clirgim©,  mentioned  in 
flat.  32  H.  8.  cap.  21.     See  <£aulllcma!S;?DaP. 


PUR 

Putlteit  man,  is  he  that  hath  ground  within  the 
Purlieu,  and  being  able  to  difpend  40^.  by  the  year  of 
freehold,  is  upon  thefe  two  points  licenfed  to  hunt  in  his 
own  Purlieu.  Manwood's  Foreji  Law,  p.  151,  157.  But 
what  he  muft  obferve  in  his  hunting,  fee  the  page  180, 
181,  186.  and  cap.  20.  num.  5,  8,  9,  hfc. 

Purltte  or  purlieu,  (from  the  French  Pur,  i.  purus, 
and  lieu,  locus)  L  all  that  ground  near  any  foreft,  which 
being  made  foreft  by  Henry  the  Second,  Richard  the 
Firft  or  King  John,  was,  hy  perambulation,  granted  by  King 
Henry  the  Third,  fevered  again  from  the  fame,  and  be- 
came Purlieu,  i,  e.  pure  and  free  from  the  laws  and  or- 
dinances of  the  foreft:.  Manwood's  Foreji  Laws,  cap.  20, 
and  he  calleth  this  ground  either  pourallee,  i.  perambula- 
tionem,  or  purliu,  purluy,  which  he  faith,  are  mifl:aken 
for  pourallee,  ibid.  num.  3.  and  with  our  firft  derivation  it 
may  confift,  becaufe  fuch  things,  as  were  by  thofe  foremen- 
tioned  Kings  fubjedled  to  the  laws  and  ordinances  of  the 
foreft,  are  now  cleared  and  freed  from  the  fame.  And 
as  the  Civilians  call  that  purum  locum,  qui  fepulchrorum  Re- 
ligioni  non  eji  objlriilus,  fo  cur  anceftors  called  thus  pur- 
lieu, i.  purum  locum,  becaufe  it  was  exempted  from  that 
fervitude  that  was  formerly  laid  upon  it.  And  whereas 
Manwood  and  Crompton  call  it  pourallee,  we  may  derive 
it  from  pur,  purus,  and  allee,  ambulatio,  bcaufe  he  that 
walketh  or  courfeth  within  that  circuit,  is  not  liable  to 
to  the  laws  or  penalties  incurred  by  them  which  hunt 
within  the  precindls  of  the  foreft.  Cowell,  edit.  1727. 
See  the  ftatute  33  Ed.  i.  Jiat.  5. 

|0urj)attp,  Purpars,  Fr.  Pourpart,  pro  parte)  Is  that 
part  or  fhare  of  an  eftate,  which  being  firft  held  in  com- 
mon by  co-partners,  is  by  partition  allotted  to  any  of 
them.     Cowell,  edit.  1727, 

purpieffure.    See  pourpjiettiirc. 

PnC))?ifum,  (French  Pourpris,)  A  clofe  or  inclofure, 
alfo  the  whole  compafs  of  a  manor.     Cowell,  edit.  1727. 

Purputatt,  The  fons  of  emperors  and  Kings.  Neu- 
brigenfis,  lib.  3.  cap.  4.     Malm/bury,  lib.  3. 

purfuiUant.    See  ponrfuiDanc. 

PuCDepance,     See  pourljepanrc.     As  well  before  as 
after  the  conquefl,  the  King,  upon  his  ancient  demefnes 
of  the  crown  of  England,  had  houfes  of  hufbandry,  and 
flocks  for  the  furnifliing  of  neceffary  provifions  for  his 
houfliold,  and  the  tenants  of  thofe  manors  did  by  their 
tenures  manure,  till,  i^c.  and  reap  the  corn  on  the  King's 
demefnes,  mowed  his  meadows,  iffc.  repaired  the  fences,    ! 
and  performed  all  neceffary  things  belonging  to  hufbandry    ) 
upon  the  King's  demefnes :  In  refpedl  of  which  fervices,    ,1 
and  to  the  end  they  might  apply  the  fame  the  better,  they    I 
had  many  liberties  and  privileges,  as  that  they  fliould  not 
be  fued  out  of  the  court  of  that   manor,   nor   impanel-     1 
led  of  any  jury  or  inqueft,  nor  appear  at  any  other  court,     < 
but  only  at  the  court  of  the  faid  manor,  nor  be  contri-     ■ 
butory  to  the  expences  of  the  knights  of  the  fliire  which    1 
ferved  at  parliament,  nor  pay  any  toll,  iSc.  which  liber-    1 
ties  and  immunities  continue  to  this  day,  albeit  the  ori- 
ginal caufe  thereof  is  ceafed.     2  Inji.  542,  543.  cap.  2. 
Mr.  Serjeant  Hawkins  PL  C.  114.  cap.  47.  fe£i.  1.  fays, 
that  this  method  being  found  to  be  troublefome  and  in- 
convenient, was  by  degrees  difufed,  and  afterwards  the 
King  ufed  to  appoint  certain  officers  to  buy  in  provifion 
for  his  houfhold,   who  were  called  purveyors,  and  claim- 
ed many  privileges  by  the  prerogative  of  the  crown,  and 
feem  to  have  had  the  pre-emption  of  all  fuch  vidluals  as' 
were  bought  by  any  to  fell  again. 

The  price  to  be  paid,  M.  C.  9  H.  3.  c.  19. 

Wood  not  to  be  taken  without  licence,  M.  C.  9  H. 
3.  f.  21. 

None  fliall  make  purveyance  of  vi£lual  or  carriage,  on 
pain  of  ranfom,  St.  IVeJlm.  i.  3  Ed.  i.  c.  \.  34  Ed.  3. 
c.  2.   36  Ed.  3.  c.  2.  £3"  6. 

Shall  not  be  made  for  a  caftle,  but  in  the  town  where 
the  caftle  is,  idc.  St.  WeJlm.  i.   3  £13^.  i.  cj. 

The  penalty  of  purveyors  not  paying  when  they  have 
received  the  money,  St.  WeJim.  i.   3  Ed.  i.  c.  32. 

Regulations  of  purveyance,  Artie,  fuper  cartas,  28  E.  1, 
Jl.  3.  c.  2.  4  Ed.  3.  f.  3  fcj"  4.  5  Ed.  3.  c.  2.  10  E.  3. 
Ji.2.  f.  I,  2,  3.     iifEd.2,Jl.y.  f.  10.     2^  Ed.2-  Jl-S- 

c.  U 
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,  J,  6, 15.  28  Ed.  3.  f .  1 2.  34  Ed.  3.  c.  3.  3  Ed.  3. 
2  3,  4,  5-  2  ^-  4-  <■•  '4-  I J^-  5-  '•  lo-  ^  ■^-  6* 
I2.'    20H.6.  C.8.     23//.  6.  f.  I.     2fcf3£rf.6.  <r.3. 

■  ■^  -^P.i^  M.  c.big  15. 

Ko  purveyance  fliall  be  made  without  aflent,  Stat,  de 
'lag.  non  nnced.   34  Ed.  I.  y?.  4.  c.  2. 

No  purveyance  fliall-  be  made  for  any  fubjeft,  7  R.  2. 
8.     23//.  6.  <r.  13. 

None  {hall  take  horfes  on  pretence  of  the  King's  bufi- 
;fs  without  confent,  20  R.  2.  c.  5.     28  H.  6.  c.  2. 

Purveyance  may  be  made  near  the  univerfities  under 
rtain  regulations,    i^Elyz.  c.21, 

purveyance  taken  away,    12  Car.  2.  c.  24.  ftii.  12. 

Where  perfons  delaying  aflions  on  this  ftaute,  or  judg- 
ents,  incur  pramunire,   12  Car.  2.  c.  24.  fefl.  I^. 

Temporary  ftatutes  fufpending,   12  Car.  2.  in  favour 

the  King's  royal  progreffes,  13  Car.  2.  ft.  i.  cap.  8. 
Jac.  2.  c.  10. 

And  cf  his  navy  and  ordnance,   13 £3"  i\Car.  2.  c.  20, 

|0urilieb),  (Fr.  Pourveu,  a  patent,  gift,  grant)  Is 
■ten  ufed  by  Sir  Edward  Coke  for  the  body  or  that  part 
•  an  a£t  of  parliament  which  begins  with  Be  it  enalled 

The  flat,  of  3^.7.  ftands  upon  a  preamble,  and  a 

jrview,   12  Rep.fol.  20.  and  2  Inft.  fol.  403. 

Ptltagf ,  (Putagium,  Fornicatio  ex  parte  fcemina,  quod 
IX  nulla  Laiina  exprimit^,  quaft  puttam  agere :  from  the 
rench  putain,  or  the  Italian  putta,  i.  meretrix)  fornica- 
lon.  This  crime  was  fo  odious  amongft  our  anceftors, 
Iwt  if  any  heir-female  under  guardianfhip  were  guilty 
•lereof,  they  forfeited  their  part  to  their  coheirs,  or  if 
le  were  an  only  heirefs,  the  lord  of  the  fee  took  it  by 
cheat.     Spelman.     Cowell,  edit.  1727. 

PutatttJltS,  Putative,  reputed,  or  commonly  efteem- 
1,  in  oppofition  to  notorious  and  unqueftionable. — Pater 
teri  putativus,  the  reputed  father  of  the  child.  Jo. 
'rompton,  pag.  909. 

^UtUta,  A  cuftom  claimed  by  keepers,  in  forefts,  and 
imetimes  by  bailiffs  of  hundreds,  to  take  man's  meat, 
orfe-meat,  and  dog's  meat,  of  the  tenants  ^ra/rV,  with- 
1  the  perambulation  of  the  foreft;  or  liberty  of  the  hun- 
ted.    Cowell,  edit.  1727. 

ISpkcr,  A  kind  of  fhip,  mentioned  in  ftat.  31  Ed.  3. 
'.  2.  c.  2. 
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aCUalljajefima  ^Itntia)),  Is  the  firft  Sunday  in  Lent, 
fo  called,  becaufe  it  is  about  the  fortieth  day  before 
Eajler :  The  three  preceding  Sundays  are,  ^inquage- 
(ima,  Sexagefima  and  Septuagefima.     Cowell,  edit.  1727. 

^UaD^agefitnalta,  (Denarii  ^adrageftmales,)  In  for- 
mer days  it  was  the  cuftom  for  people  to  vifit  their  mo- 
ther church  on  Midlent- Sunday,  and  to  make  their  offer- 
ings at  the  high-altar;  as  the  like  devotion  was  again  ob- 
ferved  on  TVhitfun-lFeek.  But  as  the  proceffions  and  ob- 
lations at  Whitfuntide,  were  fometimes  commuted  into  a 
rated  payment  of  Pentecoftals,  or  Whitfun- far  things,  fo 
likewife  the  Lent  devotion  was  changed  into  a  cuftomary 
rate  called  ^adrageftmalia,  and  Denarii  ^adrageftmales, 
and  fometimes  Latare  Jerufalem,  becaufe  that  hymn  was 
fung  on  Midlent-Sunday.     Cowell,  edit.  1727. 

ijualljanS,  A  farthing,  a  fourth  part  of  a  penny. 
Obferve,  that  before  the  reign  of  Edw.  1.  the  fmallelt 
coin  was  a  fterling  or  penny,  marked  with  a  crofs  or 
traverfe  ft-okes,  by  the  guidance  whereof  a  penny  upon 
occalion  might  be  cut  into  halves  for  a  half-penny,  or 
into  quarters  for  farthings  or  fourth  parts  ;  till  to  avoid 
the  fraud  of  unequally  cutting.  King  Ed.  i.  coined  half- 
pence and  farthings  in  round  diftincl  pieces.  Set  Alatth. 
IVeJlminJler  fub  anno  1 279. 

iJuaDiantata  tntac  Is  the  fourth  part  of  an  acre. 

See  jTatDing#Dcal. 

SiuaHjanum,  A  quarry  or  ftone-pit,  Pa-och.  Antiq. 
26«. 


©UaU^iDtUm,  The  center  of  four  ways,  or  where 
four  roads  meet  and  crofs  each  other.  By  flat.  8  ^9  W. 
3.  c.  16.  ports  with  infcriptions  are  to  be  fet  up  at  fuch 
crofsways,  as  a  diredtion  to  travellers,  ^c. 

^UaDjiUgata  teccae,  A  team-land,  or  fo  much  ground 
as  may  be  tilled  with  four  horfes.     Cowell,  edit.  1727. 

£Iiuae  ett  eaDtm,  In  pleading  is  ufed  to  fupply  the 
want  of  a  traverfe.  2  Lill.  405.  In  claufum  fregit  fuch 
a  day,  the  defendant  pleads  the  plaintiff's  licence  to  him 
to  enter  on  the  fame  day,  and  that  virtute  inde  he  enter- 
ed ;  he  need  not  fay  qua  eft  eadem  tranfgrejfto:  So  in 
trefpafs  for  taking  of  goods ;  if  the  defendant  juftifies 
the  fame  day  and  place :  And  in  trefpafs  and  battery,  if 
the  defendant  juftifies  that  the  fame  day  and  place  the 
plaintiff  affaulted  him,  and  that  what  damages  happened 
to  him  was  of  his  own  wrong  ;  this  is  good  without  qua 
eft  eadem  tranfgrejfto,  i^c.  though  he  doth  not  direcSlly 
anfwer  the  aflault  kid  by  the  plaintiff;  biit  where  he 
juftifies  at  another  day,  or  at  other  place,  then  he  ought 
to  fay,  quie  eft  eadem.  21  Hen.  j.  pi.  2.  A  faft  laid 
to  be  Nov.  I.  and  a  juftification  Nov.  2.  quce  eft  eadem^ 
is  well  enough  without  a  traverfe,  the  day  not  being 
material ;  but  it  had  been  naught,  if  the  day  had  been 
material,  i  Lev.  241.  If  a  trefpafs  is  alleged  to  be  10 
Nov.  and  juftification  the  11  Nov.  and  there  be  an  aver- 
ment of  qua  eft  eadem,  it  is  here  held  good  without 
making  any  traverfe.     Lutw.  1457. 

©UaC  pltira,  Was  a  writ  that  lay  where  an  inquifi- 
tion  had  been  made  by  an  efcheator  in  any  county,  of 
fuch  lands  or  tenements  as  any  man  died  feized  of,  and 
all  that  was  in  his  pofTeffion  was  imagined  not  to  be 
found  by  the  office  :  The  form  whereof  fee  in  Reg. 
Orig.  fol.  293.  and  in  F.  N.  B.  fol.  255.  It  differs  from 
the  writ  called  melius  inquirendum,  according  to  the  fame 
Fitzherbert,  becaufe  this  is  granted  where  the  efcheator 
formerly  proceeded  by  virtue  of  his  office  ;  and  the  other 
where  he  found  the  firft  office  by  virtue  of  the  writ 
named  diem  claufit  exircmum.  The  form  fee  in  Reg.  of 
Writs,  fol.  293.  and  in  Fifz.  Nat.  Brev.  fol.  255.  This 
writ  is  now  made  ufelefs  by  taking  away  the  court  of 
wards  and  offices  poft  mortem  by  ftat.  12  Car.  2.  c.  24. 

SUuaCtE,  or  query.  Is  where  any  point  of  law,  or  mat- 
ter in  debate  is  doubted  ;  as  not  having  fufficient  autho- 
rity to  maintain  it.     See  2  Lil.  Abr.  406. 

flUueCCniS  non  inlsent't  plegtum,  is  a  return  made  by 
the  flieriff  upon  a  writ  diredled  to  him  with  this  condi- 
tion inferted.  Si  A.  fecerit  B.  fecurum  de  clamore  fua 
profequendo.     F.  N.  B.  fol.  38. 

^JuaefttOnaCti,  Were  thofe  who  carried  indulgences 
from  door  to  door,  defiring  charity  either  for  themfelves 
or  others.  Matth.  Weft,  anno  1240.  tells  us,  that  the 
King  terram  fuam  per  papalcs  quasftionarios  depauperari, 
(Sc.  permittit. 

©UacttUiS,  Is  that  which  a  man  hath  by  purchafe,  as 
hareditas  is  what  he  hath  by  defcent  :  'Tis  fo  in  Glan- 
vile,  lib.  7.  c.  I.  Aut  habet  heereditatem  tantum,  vel  quasf- 
tum  tantum,  aut  hareditatem  y  qiiasftum. 

dUuahCtiS,  Penalty  of  their  affembling  under  pretence 
of  religious  worfhip,  or  refufing  an  oath,  13^  14(7.2.  f.  2. 
For  the  third  offence  to  abjure  the  realm,  or  be  tranf- 
ported,   13  y  14  Car.  2.  c.  i.  /.  2. 

The  toleration  for  the  fakers,  iW.&M.  c.  1 8./  13. 
Where  difabled   to  vote  for  members  of  parliament, 
7  y  8  /^  3.  c.  27.      6  Ann.  c.  23.     2  Geo.  2.  c.  24. 

Their  affirmation  to  be  taken  in  civil  caufes,  7  W  8 
W.  3.  c.  34.  I  Geo.  I.  f.  6.  8  Geo,  1.  c.  6.  extended 
to  Moravians,  22  Geo.  2.  c.  30. 

Penalty  of  falfe  affirmation,  7  y  8  Will.  3.  cap.  34, 
/  3.   8  Geo.  I.  c.  6.  /  2.      22  Geo.  2.   e.  46.  /  36. 

Not  permitted  to  give  evidence  in  c^lmina^cafes,  or  to 
ferve  on  juries,  or  bear  offices  of  profit,  7^8  Will.  3. 
e.  34.  /.  6. 

Power  given  to  the  juftxes  to  levy  their  fmall  tithes, 
y  Uf  S  ff'.  3.  c.  34.  feii.  4.  Extended  to  all  ecclefiaftical 
dues,   I  Geo.  i.  c.b.  f  2. 

May  be  admitted  attorneys  on  taking  their  affirmation, 
12  Geo.  2.  c.\T,.  f  8. 

Affirmation  of  fakers  to  be  received  where  an  oath  is 
required  by  any  a£t  of  parliament,  22  Geo.  2.  c.  ^6.  f.  36. 

£iitale 
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&mU  fU|6,  Was  a  writ  judicial,  that  lay  v/here  a 
man  of  religion  had  judgment  to  recover  land,  before 
execution  was  made  of  the  judgment  5  for  this  writ  did 
go  forth  to  the  efcheator,  between  judgment  and  execution 
to  inquire  whether  the  religious  perfon,  had  any  right  to 
recover,  or  whether  ihe  judgment  was  obtained  by  col- 
lufion  between  the  demandant  and  the  tenant,  to  the  in- 
tent, that  the  true  lord  might  not  be  defrauded.  See  flat. 
IVeJlm.  2.  cap.  32,  The  torm  of  this  writ  you  have  in 
Reg.  Judic.  fol.  8,  16,  17  and  46.  and  in  the  Old  Nat. 
Brev.  fol.  lb  I. 

iKttam  Ditt  fe  bene  gefTcrit,  Is  a  claufe  often  ufed 
in  letters  patent  of  the  grant  of  offices,  as  in  thofe  to 
the  Barons  .of  the  Exchequer,  which  muft  be  intended 
only  as  to  matters  concerning  their  office  ;  and  is  nothing 
but  what  the  law  would  have  implied,  if  the  office  had 
been  granted  for  life.     Co.  4  Inji.  fol.  ill. 

Sittantum  meruit.  That  is,  how  much  he  has  de- 
ferved,  is  an  adlion  of  the  cafe  (o  called,  grounded  upon 
a  promife  to  pay  a  man  for  doing  any  thing,  fo  much  as 
he  (hould  deferve  or  merit.     Cowell,  edit.    1727. 

dlittaUtHm  Ijalebant,  Is  where  goods  and  wares  fold 
are  delivered  by  a  tradefman  at  no  certain  price,  or  to  be 
paid  for  them  as  much  as  they  are  worth  in  general ; 
then  quantum  valebant  lies,  and  the  plaintiff  is  to  aver 
them  10  be  worth  fo  much  ;  fo  where  the  law  obliges 
one  to  furnifti  another  with  goods  or  provifions,  as  an 
innkeeper  his  guefts,  ^c. 

^uatC  CiCn't  infra  tcrminiim,  Is  a  writ  that  lieth  for 
a  leflee,  where  he  is  caft  out  of  his  farm  before  his  term  be 
expired,  againft  the  feoffee  or  leffor  that  ejeiled  him.  And 
it  differs  from  the  ejeilione  firma,  becaufe  this  lies  where 
the  leffor,  after  the  leafe  made,  infeoffeth  another,  who 
ejedieth  theleffee:  And  the  ejeSiione  firma  lieth  againft 
any  other  ftranger  that  ejefls  him.  But  the  effedl  of  both 
is  all  one,  that  is,  to  recover  the  refidue  of  the  term. 
F.  N.  B.  fol.  197.  Reg.  Orig.  fol.  227.  and  the  New 
Book  of  Entries,  verbo  ^are  cjecit  infra  terminum. 

dUuarC  impeHit,  Is  a  writ  that  heth  for  him  that  hath 
purchafed  a  manor,  with  an  advowfon  thereto  belonging, 
againft  him  that  difturbs  him  in  the  right  of  his  advow- 
fon, by  prefenting  a  clerk  thereto  when  the  church  is 
void  :  And  it  differs  from  the  writ  called  a  darreine  pre- 
Jentment,  ajjifa  ultima  prafentaiionis,  becaufe  that  lies 
where  a  man,  or  his  anceftors,  formerly  prefented  ;  and 
this  for  him  that  is  the  purchafor  h-mfelf.  See  the  Ex- 
pofitor  of  the  Terms  of  the  Law.  Old  Nat.  Brev.  fol.  27. 
Braii.  lib.  4.  trail.  2.  cap.  6.  Britton,  c.  92.  and  F. 
N.  B.  fol.  32.  and  Reg.  Orig.  fol.  30.  And  here  note, 
that  where  a  man  may  have  an  affile  of  darreine  prefent- 
menty  he  may  have  a  quare  impedit,  but  not  contrary- 
wife.  See  BroSl.  lib.  4.  traa.  2,  cap.  6.  F.  N.  B. 
fol.  30.  and  Wejlm.  2.  cap.  5. 

Day  may  be  given  de  quindena  in  quindenam,  bfc.  Stat. 
Markb.  52  H.  3.  c.  12. 

Given  of  chapels,  prebends,  ^c,  Stat.  Wejim.  2.  13 
Ed.  I.  f.  5.  /.  4. 

Cafes  in  which  penalty  was  pleadable  againft  the 
crown,   14  Ed.  1.  Jl.  4.  c.  2. 

He  who  claims  by  a  recovery,  fhall  maintain  a  quare 
impedit  oil  the  firft  avoidance,  7  H.  8.  c.  4, 

The  time  between  the  lOth  of  December  and  the  I2th 
of  March  not  reckoned  in  quare  impedit,  i  W.  is"  M. 
fejf.  I.   r.  4.  . 

A  quare  impedit  may  be  maintained  notwithftanding  an 
ufurpation,  7  Ann.  c.  18. 

Adtions  of  quare  impedit  excepted  out  of  general  par- 
don,  20  Geo.  2.   c.  52.  feSi.  36. 

See  ^tiDoiufon,  315encfirc. 

€iliare  inntmb?aijit,  is  a  writ  that  lieth  againft  the 
bi(hop,  who  within  fix  months  after  the  vacation  of  a 
benefice,  conferreth  it  upon  his  clerk,  while  two  others 
are  contending  in  law,  for  the  right  of  prefenting.  And 
here  note,  this  writ  always  lies  depending  the  plea.  Old 
Nat.  Brev.  fol.  30.  F.  N.  B.  fol.  48.  and  Reg.  Orig. 
fol.ri.     See  18  yin.  Mr.  128. 

^uarc  intruat  matrimonio  non  fatisfatfo,  Is  a 

writ  that  Jay  for  the  lord  againft  his  tenant  being  his 
ward,  who  after  convenable  marriage  offered  him,  mar- 
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ries  another,  and  enters  neverthelefs  upon  his  land 
without  agreement  firft  made  with  his  lord  and  guardian 
But  all  wardfliips  being  taken  away  by  the  ftat.  12  Dar 
2,  cap.  24.  this  writ  is  become  ufelefs. 

SuarC  non  aUmifit,  Is  a  writ  that  lies  againft  a  bi". 
(hop,  refufiiig  to  admit  his  clerk  that  hath  recovered  in  ; 
plea  of  advowfon.  F.  N.  B.  fol.  47,  and  Reg.  Orig.  /J 
32.     See  18  Fin.  Abr.  131. 

©uace  non  pcrmittit,  Is  a  writ  that  lies  for  one  thai 
has  right  to  prefent  for  a  turn  againft  the  proprietary 
Fleta,  lib.  5.  cap.  6. 

©UarentinC,  (^arentina)  h  a  benefit  allowed  b) 
the  Jaw  of  England  to  the  widow  of  a  man  dying  feiz« 
of  land,  whereby  (he  may  challenge  to  continue  in  his 
capital  meffuage,  or  chief  manfion-houfe,  fo  it  be  not : 
caftle,  by  the  fpace  of  forty  days  after  his  deceafe.  Brae- 
ton,  I.  2.  c.  40.  And  if  the  heir,  or  any  other  attempt  tc 
ejed  her,  (he  may  have  the  writ  De  quarentina  habenda; 
but  the  widow  (hall  not  have  meat,  drink,  &c.  though 
if  there  be  no  provifion  in  the  houfe,  (he  may  kill  thingi 
for  her  provifion.  F.  N.  B.  f.  161.  See  Magna  Charta 
c.  7.      Britton,  c.  103.  and  Fleta,  lib.  5.  c.  23. 

^arentine.  Is  alfo  the  fpace  of  forty  days,  whereit 
any  perfon,  coming  from  foreign  parts,  infefted  with  tb 
plague,  is  not  permitted  to  land,  or  come  on  (hore,  uD' 
til  fo  many  days  are  expired.     See  ^lagUC, 

^arentine,  Likewife  fignifies  a  quantity  of  groutii 
containing  forty  perches.     Cowell,  edit.   1727. 

SJuarcntina  Ijabnma,  is  a  writ  that  lies  for  a  widov 
to  enjoy  her  quarentine.     Reg.  Orig.  fol.  J75. 

©uarC  Obttritfit,  is  a  writ  that  lies  for  him,  whi 
having  a  liberty  to  pafs  through  his  neighbour's  ground 
cannot  enjoy  his  right,  for  that  the  owner  has  f 
obftrufted  it.     Fleta,  lib.  4.  c.  26. 

SElUarCrta  and  dlitiacera,  a  quarry  of  ftone.  Mo>. 
Ang.  par,  2.  fol.  595. 

^Uarcl,  (^erela,  a  querendo,)  Extends  not  onl 
to  actions  perfonal,  but  alfo  to  mixt,  and  the  plain 
tiff  in  them  is  called  querens,  and  in  the  moft  of  th 
writs  it  is  faid  queritur ;  fo  that  if  a  man  leleafe  all  quar 
rels,  (a  man's  deed  being  taken  moft  ftrongly  againft  him 
felf)  yet  it  is  as  beneficial  as  all  adiions,  for  by  it  a! 
actions  real  and  perfonal  are  releafcd.  Co.  lib.  8.  /.  15'. 
and  Co.  on  Litt.  lib.  3.  c.  8.  feil.  511. 

^UuartCloiiS,  Surtoots  or  upper  garments,  with  coat  ■ 
of  arms  quartered  on  them,  the  old  habit  of  our  EngliAf 
knights  in  their  military  expeditions.  IFalfwg.  in  Ed.  2 1 
p.  114. 

iUttartCr,  (^arterium)  Eight  buftiels  ftriked  malrill 
the  quarter  of  corn.     Stat.  15  Rich.  2.  cap.  4, 

©itarterifari.  To  be  quartered,  or  cut  into  fou 
quarters  in  execution.— —iv^/V  decollari  &  membratim  eA 
vidi,  &  quarter! fari,  &  caput  bf  ejus  quarterias  ad  regit 
certas  civitates  traifmitti  juffit.  -  Artie.  Richardi  Scropei 
Archiep.  Ebor.  apud.  Angl.  Sacr.  par.  2.  p.  266,  ,* 

£Cuart0riunt,  Is  a  meafure  of  corn,  confifting  of  cighl 
bufhels.  Fleta,  lib.  2.  c.  12.  Quarterium /r^w^n/i  «i 
flat  ex  o£io  bujjellis.  ^ 

SJuartCrium  anni,  Is  a  the  fourth  part  of  a  ye 
Matt.  WeJlm.  Anno  1259. 

ilUuartmWiO,  Is  part  of  the  puniftiment  of  a  traitoij 
by  dividing  his  body  into  four  parts.  JValfmgham 
R.  2.  Auditum  U'  confejfum  turpijfima  fcclera,  tra£}ionii 
fufpendio,  decollationi ,  exenterationi,  W  quarterizationi, 
ufu  vulgari  loquar,  adjudicavit. 

iJuartCr^fCfflOnSi,  is  a  court  held  by  the  juftices  of 
the  peace  in  every  county  once  every  quarter  of  a  year. 
How  far  the  jurifdidlion  thereof  extendeth,  fee  Lamb. 
Eiren,  1.  4.  and  Smith  de  Repub.  Anglor.  I.  2.  c,  19.  To 
which  you  may  add  the  feveral  ftatutes  of  this  realm, 
which  its  power  is  greatly  increafed  :  Originally  it  feems 
to  have  been  eredled  only  for  matters  touching  the  peace, 
but  now  it  extends  much  farther.  The  holding  thefe  fef-! 
{von^  quarterly,  was  firft  ordained  by  the  flatute  25  Ed.  3. 

flat.  I.  cap.  8.    See  3!«ftic£iS  of  tlje  pcacc,  3>£ffion. 

£Utta(Ij  ^affare,  (from  the  French  word  quafjcr,  id 
eft,  cajfum  facere,)  To  overthrow  or  annul.  BraiJon^ 
lib.  5.  traSi.  2.  c.  3.  nu.  4.  As  if  the  bailiff  of  a  liberty 
return  any  out  of  his  franchife,  the  array  fliall  be  qiia(hed. 

And 
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^nd  Co.  on  Lit.  fol.  156.  An  array  relumed  by  one  that 
aih  no  franch':je  Jhall  be  qualhed. 

©UCCbO^D,  mentioned  in  (tat.  17  Ed.  J^,  c.  3.  A  kind 
f  game  prohibited  by  the  fame  ftatute ;  perhaps  the 
.me  with  that  we  now  c^W  fiovcl- board.  Cowell,  edit. 
727, 

iSDuCCll)  (Lat.  Reglnc,  Sax.  Cuicn,  u:tor,  of  the  wife  of 
Iny  one,  but  propter  excellentiam,  the  Wife  of  the  King 
'nly)  Is  either  fhe  that  holds  the  crown  of  this  realm, 
u  right  of  blood,  or  flie  that  is  married  to  the  King, 
yhich  laft  is  called  ^leen  Csnfort.  In  the  former  fi2;ni- 
cation,  flie  is  in  all  conllruttion  the  fame  that  the  King 
,  and  has  the  fame  power  in  all  refpedls :  In  the  latter 
le  is  inferior,  and  a  peribn  exempt  from  the  King  ;  for 
le  may  fue  and  be  fued  in  her  own  name  ;  yet  what  fhe 
ath  is  the  King's,  and  what  (he  lofeth,  the  King  lofeth. 
iaundf.  Prarog.  cap,  2.  fol,  10.  and  Coke,  lib.  4.  Copy- 
tld  Cafes,  fol.  23.  b. 

The  ^een  Confort  is  an  exempt  perfon  from  the  King 
y  the  Common  law,  and  is  of  ability  and  capacity  to 
urchafe  and  grant  without  the  King;  and  is  capable  of 
iking  lands  or  tenements  of  the  gift  of  the  King.  Co. 
.it.  133.  a.     See  i^tug,  i^c. 

©UCCtl  SDolOiager,  No  man  may  marry  the  Q^ieen 
)owager  without  licence  from  the  King,  on  pin  to  for- 
•it  his  lands  and  goods :  But  if  (he  marry  any  of  the  no- 
ilitv,  or  under  that  degree,  (he  lofeth  not  her  dignity  ; 
ut  by  the  name  of  a  Queen  may  maintain  an  a<3ion.  I 
nji.  18,  50.     The  ftatute  25  Ed.  3.  making  it  trcafon 

0  violate  the  Qj^ieen,  extends  not  to  Queen  Dowager, 
ut  to  the  King's  wife  and  companion:  And  a  Queen 
x)iifort  and  Q^ieen  Dowager  (ball  be  tried,  in  cale  cf 
■eafon,  by  the  peers.      2  Inji.  50. 

Siueen  gOlU,  {Aurum  Regina)  Is  a  royal  duty  or  re- 
tenue  belonging  to  evey  ^een  Confort,  during  her  mar- 
iage  to  the  King  of  England,  both  by  law,  cufiom  and 
■refcription,  payable  by  fundry  perfons  in  England  and 
reland,  (upon  divers  grants  of  the  Kir>g)  by  way  of  fine 
r  oblation,  amounting  to  ten  marks  or  upwards;  to 
fit,  one  full  tenth  part  above  the  intire  (ine,  as  ten 
cunds  for  every  hundred  pounds  fine,  upon  pardons, 
ontracSs  or  agreements ;  which  becomes  a  real  debt  and 
uty  to  the  ^een,  by  the  name  of  Aurum  Regina,  up'on 
he  party's  bare  agreement  with  the  King  for  his  fine, 
nd  recording  it,  without  any  promife  or  contradt  for 
his  tenth  part  exceeding  it.  Lib.  Nig.  Scae.  pag.  43, 
.4.  Coke's  12  Rep.  fol.  21,  22.  and  Prynne's  Trails  on 
his  fubjedi.      Per  tot'. 

1  ^ue  Cftate,  Tranflated  verbatim,  fignifies  quem  Jla- 
\um  :  In  our  Common  law  it  is  a  plea,  whereby  a  man 
Intitling  another  to  land,  £sff.  faith,  that  the  fame  ejlaie 
iie  had,  he  Jiath  from  him  :  For  example.  In  a  quare  im- 
\)edit,  the  plaintiff  allcdges,  that  fuch  four  perfons  were 

eized  of  lands  whereunto  the  advowfon  in  queftion  was 
ippendant  in  fee,  and  did  prefent  to  the  church,  and  af- 
terward the  church  became  void,  que  ejlate  del,  i3'c.  that 
is,  which  ejlate  of  the  four  perfons  he  has  now  during  the 
vacation,  by  virtue  whereof  he  prefented,  ^c.  Bro,  tit. 
'^e  eflate,  f  175,  176.  Qo.  on  Lilt,  fol.  121.  See 
18  Vm.  Abr.  fo.  133 — 140. 

,    £Iluc  ctt  caticm.    See  £Uttac  cff  caDcm. 

!  ©lie  ctt  nicCmC,  Signifies  verbatim,  which  is  tJu  feme 
'thing,  but  is  ufed  in  a  legal  fenfe  as  a  word  of  art  in  an 
aftion  of  trefpafs,  or  fuch  like,  for  a  pofitive  juilification 
of  the  very  ad  complained  of  by  the  plaintiff  as  a  wrong  : 
For  example,  In  an  action  upon  the  cafe,  the  plaintiff 
fays,  that  the  lord  threatned  his  tenants  at  will  in  fuch 
fort,  that  he  forced  them  to  give  up  their  tenures.  The 
lord  for  his  defence  pleadeth  that  he  faid  unto  them,  that 
if  they  would  not  depart,  he  would  fue  them  at  law  : 
This  being  the  fame  threatening  that  he  ufed,  or  to  fpeak 
artificially,  qua  ejl  le  mefme,  the  defence  is  good.  Of 
this  fee  Kitclrin,  cap.  ^e  ejl  le  mefme,  fol.  236. 

ffljucm  reDBttnm  reOUat,  Is  a  writ  judicial  that  lies 
for  him,  to  whom  a  rent-feck  or  tent-charge  is  granted, 
by  fine  levied  in  the  King's  court  againft  the  tenant  of 
the  land  that  refufeth  to  attorn  to  him,  thereby  to  ca«fe 
to  attorn.  Old  Nat.  Brcv.  fol,  lib,  ffejl.  Symbol,  par. 
2,  tit.  Fines,  feif.  156. 
Vol,  II.  N"  118. 
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SiltfCda,  An  aftion  preferred  in  any  court  of  juflice, 
in  which  the  plaintiff  was  querens  or  complainant,  and 
his  brief,  complaint  or  declaration,  was  querela,  whence 
our  quarrel  againft  any  perfon.  ^tielos  ejfe  a  querelis  was 
to  be  exempted  from  the  cufiotr.ary  fees  paid  to  the  King 
or  lord  of  a  court,  for  the  purchafe  of  liberty  to  prefer 
fuch  an  action.  But  more  ufually  to  be  exempted  from 
fines  and  amercements,  impofed  for  common  trefpafTes 
and  faults.  So  King  Henry  II.  to  Bernard  de  S.  If'aiery. 
——Terra  fua  fint  quieta:  de  omnibus  placitis  i3  querelis, 
exceptis  murdredo  bf  latrocinio.  Paroch.  Antiquit.  pag. 
123.     See  Kennet's  GIofTary. 

^tterela  cojam  iScjc  t  rcutilto  fiifcttticnua  $ 

tCCttvinnuiia,  is  a  writ  whereby  one  is  called  to  jultify 
a  complaint  of  a  trefpafs  made  to  the  King  himfelf,  be- 
fore the  King  and  his  council.     Reg.  Urig.  fol.  124. 

Querela  ftcftac  fojtiae.    See  j^rt(I)  fo?cc. 

SlUCtt  {^ue/la)  A  queft  or  iiiquelt,  inquiiition  or  in- 
quiry upon  the  oaths  of  an  impanelled  jury.  Cczvell, 
edit.    1727. 

€ittelfttg.    See  ©uacttuis. 

SlttcCuS  ctt  nofaisf,  Ij  the  form  of  a  writ  of  nufance, 
which  by  the  ftatute  13  Edw.  i.  c.  24.  lies  againft  him 
to  whom  the  houfe,  or  other  thing  that  occafions  the 
nufance,  is  alienated,  whereas  before  the  Jiatuie,  this  ac- 
tion lay  only  againft  him  that  firft  levied  the  thing  to  the 
annoyance  of  his  neighbour.      Cowell,  edit.   1727. 

©nia  irapjOblDC,  Seems  to  be  a  fuperfedeas  granted 
in  the  behalf  of  a  clerk  of  the  Chancery  fued  againft  the 
privilege  of  that  court  in  the  Common  Pleas,  and  pur- 
fued  to  the  exigent,  or  in  many  other  cafes  where  a  writ 
is  erroneoufly  fued.     ^se  Dyer,  fol.  33.  n.  18. 

SifXit^Xflit^,  Damage  fuftained  by  deftroying,  bur- 
ning or  defacing  them>  how  recompenced,  6  Geo.  2.  c, 
16.     See  OTOOD. 

flints  JltrilS  Clamat,  I*  a  writ  judicial  ifluing  out  of 
the  record  of  the  fine.  Which  remaineth  with  the  CuJJoi 
Brevium  of  the  Common  Pleas,  before  it  be  engrofl'ed  ; 
and  it  lies  for  the  grantee  of  a  reverfion  or  remainder, 
when  the  particular  tenant  will  not  attorn.  If'c/l.  Sym- 
bol, port.  2.  tit.  Fines,  fe£f,  1 18.  Reg.  Judic.  36,  ^-j. 
See  18  Fin.  Abr.  143. 

^ttill  Jl^O  (inO,  Signifies  what  for  what,  and  is  ufed 
in  the  law  for  the  giving  one  thing  of  value  for  another 
thin"  of  like  value,  being  the  mutual  confideration  and 
performance  of ■  both  patties  to  a  contrad.     Kitch.  184. 

See  Ccnfiaerattott. 

GlttCtantta,  {Acquietafitia,)  A  quittance,  acquitance. 

See  ;ar<iutttancc. 

QutCtatC,  To  quit,  acquit  or  difcharge,  or  fave 
harmlefs.     The  common  form  in  old  deeds  of  donation 

or  other  conveyance. De  prtediSiis  nos  &  haredes 

nojlri  quietabimus  di6ios,  iSc. 

^\\\t\Z  clantatC,  To  quit  claim,  or  renounce  ^ 
pretenfion  of  risht  and  title,  ^ticta  clamatio,  fuch  quit- 
claim or  a£t  of  renunciation.     Cowell,  edit.   1727. 

©uiCtlUS,  {^uiet,  freed,  acquitted, j  Is  a  word  ufed  by 
the  Clerk  of  the  Pipe,  and  Auditors  of  the  Exchequer, 
in  their  acquittances  or  difcharges  given  to  accountants  ; 
ufually  concluding  with  an  abinde  receffit  quietus,  which 
is  called  a  quietus  eji,  and  mentioned  in  the  aft  of  Gene- 
ral pardon.  12  Cor,  2.  II.  and  14  Car.  2.  cap.  21.  A 
quietus  ejl  granted  to  the  (heriff  (hall  difcharge  him  of  all 
accounts  due  to  the  King.      21  Jac,  cap.  5. 

ffiuiCtliS  reUBttUiS,  a  rent-quit,  or  fmall  acknow- 
ledgment paid  in  money,  fo  called  becaufe  fuch  payment 
did  acquit  the  tenant  from  all  other  fervices  or  duties  to 
the  lord.  It  was  fometimes  called  white-rent,  becaufe 
paid  in  filver  or  ready  money.     See  Sillits^rCIlt. 

SiHtnqttagcCma  ^UnBaV,  Is  that  we  call  Shrove-Sun- 
day,  and  was  fo  named,  becaufe  it  is  about  the  fiftieth 
day  before  Eafier.  The  reafon  of  the  name  you  may 
find  in  Durandi  Rational!  Divinorum,  capit,  De  ^in- 
quagefima ;  and  we  mention  it  here,  becaufe  they  are 
frequently  fpoken  of  in  Our  ancient  law  writers,  as  Brit- 
tan  33,  and  divers  others. 

STiHtnqtfE  pO^tllSI,  The  Cinque  ports,  which  arej   r. 
Hajiings,  2.  Romney,  3.  Hythe,  4.  Dover,  avid  5.  Sand- 
wich.    To  the  firft,  U'i>!cheljea  and  Rye  belong,  which 
7  F  .are 
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are  retkcnetl  as  part,  or  members  of  the  Cinque  ports. 
CoVJell,  edit.    1727.      See  CiuqtlC   pO^tS. 

iSutUfieme  or  Sluiu^ime,  {Dedma  guinta)  Is  a 
French  word  fignifying  a  fifteenth  ;  with  us  it  is  a  tax, 
fo  called,  becaufe  it  is  raifed  after  the  fifteenth  part  of 
men's  lands  or  goods.  /Inm  10  Rich., 2.  cop.  I.  and  7 
H.  7.  c.  5.  It  is  well  known  by  the  Exchequer  roll, 
what  every  town  throuohout  England  is  to  pay  for  a 
fifteenth.  See  JTiftCCntl;.  Sometimes  this  word  ^in- 
ftme  or  ^linzime,  is  ufed  for  the  fifteenth  day  after  any 
feaft,  as  it\e  ^'inzime  of  St.  'john  Bapti/i.  Stat.  I'^Ed. 
X.  in  the  preamble.  It  is  a  miftake  that  this  was  a 
tax  cif  the  fifteenth  part  cf  all  lands,  for  it  was  of 
the  goods  only,  and  it  was  firft  granted  by  the  par- 
lament  18  Ed.  1.  vit..  Compotus  guinta  decimte  Regi, 
anno  1 8.  per  archiepifcopos,  epifcopos,  abbates,  priorcs,  co- 
mites,  iarones,  ijf  omnes  alias  de  Regno,  de  omnibus  bonis 
fids  miiili/us  concejja :  The  city  of  London  paid  this  year 
for  the  fifteenth,  2860/.  13^.  B  d.  and  the  abbot  of  St. 
Edmunds  666/.  13^.  4.  d.  which  was  by  compofitions 
and  thtreupon  had  all  his  temporal  goods,  and  the  good, 
of  his  convent  difcharged  of  the  fifteenth  :  The  way  of 
collefliiig  it  was,  by  two  affefTors  appointed  in  every 
county  by  the  King;  and  they  appointed  twelve  in  every 
hundred,  who  made  a  true  valuation  of  every  man's  per- 
gonal cdate,  and  then  caufed  the  fifteenth  part  to  be  le- 
vied.     Cowell,  edit.    J727. 

©UiUtal,  ^linialius,)  A  weight  of  lead,  iron  and 
common  metals,  ufually  one  hundred  pounds,  at  fixfcore 
percent.      Cowell,  edit.  1 727. 

tSutUtant,  (^lintana)  Was  a  Roman  military  fport 
or  exercife,  by  men  on  horfeback,  formerly  pradlifed  in 
this  kingdom  to  try  the  agility  of  the  country  youth  :  It 
was  a  tilting  at  a  mark  made  in  the  fhape  cf  a  man  to 
the  navel,  in  his  left  hand  having  a  (hiejd,  and  in  his 
right  hand  a  wooden  fword,  the  whole  made  to  turn 
round,  fo  that  if  it  was  ftruck  with  the  lance  in  any 
other  part  but  full  in  the  breaft,  it  turned  with  the  force 
of  the  itroke,  and  ftruck  the  horfeman  with  the  fword 
which  it  held  in  its  right  hand :  This  fport  is  recorded 
by  Matt.  Parif.  anno.  1253.     See  Paroch.  Antiq.  p.  18. 

SDtttntO  Cj;att',  (^linto  exaHus,  mentioned  in  flat. 
31  Eliz.  cap.  3.)  Is  the  la(t  call  of  a  defendant,  who  is 
fued  to  the  outlawry,  where,  if  he  appear  not,  he  is  by 
the  judgment  of  the  coroners  returned  outlawed;  if  a 
woman,  waved.     See  CUdgCllt,  ;®UtlaiU?p. 

dlitti  tam,  Is  when  an  information  is  exhibited  againft 
any  peifon  on  a  penal  flatute,  at  the  fuit  of  the  King  and 
the  party  who  is  the  informer,  where  the  penalty  for 
breach  of  the  flatute  is  to  be  divided  beeween  them;  and 
the  party  informer  profecutes  for  the  Kixig  and  himfelf. 

Finch  340^    See  3lnfojmatton,  ^flion, 
©uiu^iW.    See  sSitinGcmc. 

_  tHiuit/claim,  (^ieta  damantia)  Is  a  releafe  or  ac- 
quitting of  a  maii,  for  any  adtion  that  he  hath  or  might, 
or  may  have  againft  him.  Alfo  a  quitting  of  one's  claim 
cr  title.  Braflon,  lib.  5.  tract.  5.  c.  9.  num.  6.  lib.  4. 
tra£l.  6.  c.  13,  num.  t. 

SlWitfXtWt,  (Rictus  redditus)  Is  a  certain  fmali  rent 
payable  yearly,  by  the  tenants  of  moft  manors,  upon 
the  payment  whereof  they  are  quit  and  free,  till  it  be- 
comes due  again  :  This  in  fome  ancient  records,  accord- 
ing to  Spelman,  is  written  ff^hite-reni,  becaufe  paid  in 
ftlver.      2  In/}.  19. 

iiUtlOnti  i)Or,  Is  often  ufed  in  law  pleadings  and  argu- 
ments to  fignify,  as  to  the  thing  named  the  law  is  fo,  (sfc. 

iSJttcD  iktici  benefittatt  tic  cancellaria,  Is  a  writ 

to  exempt  a  clerk  of  the  Chancery  from  the  contribution 
towards  the  proftors  of  the  clergy  in  parliament.  Reg. 
Orig.  fol.  261. 

fliuoo  iiztiti  non  cligaimir  in  officio  balliui,  ^t. 

Is  a  writ  that  lies  for  a  clerk,  which,  by  reafon  of  fome 
land  he  hath,  is  made,  or  about  to  be  made  bailiff,  bea- 
dle, reeve,  or  fome  fuch  like  officer.  See  CICrtCO  infca 
facto?,  at.      Reg.  Orig.  fol.  18.7.  and  F  N.  B.  fol.  261. 

ffillOU  ei  CCfojCCat,  Is  a  writ  that  lies  for  the  tenant 
in  tail,  tenant  in  dower,  or  tenant  for  term  of  life,  hav- 
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ing  loft  by  default,  againft  him  that  recovered,  or  againf 
his  heir.  See  Broke,  hoc  tit.  Reg.  Orig.  fcl.  171.  Sci 
ibFtn.  Abr.  145 — 148. 

£IiHOIl  permtttat,  is  a  writ  that  lies  for  the  heir  0 
him  that  is  difleifed  of  his  common  of  pafture  againf 
the  heir  of  the  difTeifor  being  dead.  Teimes  de  la  Ley 
526.  Briton,  c.  8.  fays  that  this  writ  lies  for  him,  whof; 
anceftor  died  feifed  of  common  of  pafture,  or  other  like 
thing  annexed  to  his  inheritance,  againft  the  deforcer 
See  Bro.  hoc  tit.  Reg.  Orig.  fol.  155.  See  18  Vin.  Abr 
150. 

€iuoti  pci'fona  ncc  p^elientiarit,  gfc.  Is  a  writ  thai 

lies  for  fpiritual  perfons  that  are  diftrained  in  their  fpiri- 
tual  pofTefllons,  for  the  payment  of  a  fifteenth  with  thi 
reft  of  the  parifh.     F.  N.  B.  fol.  176. 

£!iltO  itirc.  Is  a  writ  that  lies  fur  him  that  has  land, 
wherein  another  challengeth  common  of  pajiure  time  oui 
of  mind  :  And  is  to  compel  him  to  ftiew  by  what  titl 
he  challenges  it.  F.N.B.  fol.  128.  and  Britttn  mon 
largely  c.  59.      Reg.  Orig.  fol.  156. 

i5tlO  minus,  is  a  wnt  that  lies  for  him  that  hath  ; 
grant  of  houfe-bote,  and  hay  bote  in  another  man's  woods 
againft  the  grantor,  making  fuch  wafte  as  the  grantci 
cannot  enjoy  his  grant.  Old  Nat.  Brtv.  fol.  148.  am 
Kitchin  fol.  178.  This  writ  alfo  lies  for  the  King's  far 
met  in  the  Exchequer,  againft  liim  to  whom  he  felletl 
any  thing  by  way  of  bargain  touching  his  farm,  or  again! 
whom  he  hath  any  caufe  of  perfonal  aftion.  Perkins 
Grants,  5.  For  he  fuppofeth  by  the  vendee's  detaininj 
any  due  ftom  him,  he  is  made  lefs  liable  to  pay  the  King' 
rent.  And  under  this  pretence,  any  one  who  pays  th 
King  a  fee-farm  rent,  may  have  this  writ  againft  an' 
other  perfon,  for  any  debt  or  damage,  and  bring  th 
caufe  to  trial  in  the  Exchequer.  Cowell,  edit.  1727.  Se 
liVin.Jhr.  152. 

SJuOJUm,  Is  a  word  often  mentioned  in  our  ftatute; 
and  much  ufed  in  commiftions  both  of  juftices  of  the  peac£ 
and  others,  and  fo  called  from  the  words  in  the  com 
miflion,  ^orum  A.B.  unum  ejfe  volumus :  As  for  exam 
pie,  where  a  commiffion  is  diredled  to  fevcn  perfons,  c 
to  any  three  of  them,  lohereof  A.  B.  and  C.  D.  to  t 
two,  there  A.  B.  and  C.  D.  are  faid  to  be  of  the  quoruv 
becaufe  the  reft  cannot  proceed  without  tiiem  ;  fo  a  itijiii 
of  the  peace  and  quorum,  is  one,  without  whom  the  re 
of  the  juftices  in  fome  cafes  cannot  proceed.  Slat.-^H.r 
c.  3.  and  32  H.  8.  c.  43. 

©UO^um  nomina.  In  the  reign  of  Hen.  6.  the  King 
colleftors  and  other  accountants  were  much  troubled  ii 
pafling  their  accounts,  by  new  extorted  fees,  and  forcei 
to  procure  a  late  invented  writ  of  quorum  nomina,  for  al 
lowance  of  the  Barons  of  the  Cinque  ports  and  their  fuin! 
out  their  quietus  at  their  own  charge,  without  alio  wane 
from  the  King.     Chron.  Anglia.     Cowell,  edit.  1727. 

iliUOta,  A  tax  or  impofition  to  be  levied  in  an  equa 
manner.     Mon.  Ang.  538. 

SDUO  liUarcantO,  is  a  writ  that  lies  againft  him  tha 
ufurps  any  franchife  or  liberty  againft  the  King,  ,.^s  ti 
h?i<ie  waif, /Iray,  fair,  market,  court. baron,  leet,  or  fuel 
like,  without  good  title.  Old  Nat.  Brev.  fol.  i\^,  Q 
elfe  againft  him  that  intrudeth  himfelf  as  heir  into  land 
Braiion,  lib.  4.  tra£}.  i.  c.  2.  num.  3.  Bro.  hoc  tit. 

Dirediions  for  proceeding  on  the  writ  for  enjoying  li- 
berties, and  the  writ  of  ^10  warranto,  before  the  Kini 
and  in  Eyre,  Stat.  ^0  warr.  6  Edw.  i. 

Pleas  of  ^0  warranto  fhall  be  be  heard  and  determinw 
before  the  juftices  in  Eyre,  Stat.  ^0  warr.  i8  Edw,  I. 
fiat.  2. 

Liberties  before  R.  i.  confirmed,  and  thofe  who  havj 
old  charters  of  franchife  {hall  have  the  fame  adjudged  aCr 
cording  to  the  tenor  of  them,  Stat,  ^w  warr.  iB  Ed.  I. 
fiat.  3. 

Judgment  of  oiifter  may  be  given  on  informations  in 
nature  of  ^10  warranto,  9  Ann.  c.  2.  ft£l.  5. 

Statutes  of  jeofails  extended  to  proceedings  in  ,^ff« 
warranto.     9  Ann.  cap.  20.  fefl.  7.     See  ^iltfOJttiatiOtW 

spauBamus, 
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3(5  ;3C-l^©2n,  (Racheium,  or  Rachatum,  from  the 
>iC*  French  tucheter,  redimere,)  Is  the  fame  thing  with 
theft-bote,  which  is  the  compenfation  or  redemption  of  a 
thief.      Coivell,  edit.    fJ'i'J. 

Kacljimbttfgt,  Judges.  Leg.  Canuti,  tap.  103. 
ISack,  (Fidicula,  So  called,  becaufe  perlons  are  there 
tortured  ut  fides  inveniatur)  An  engine  in  the  Tower 
wich  cords  and  filings  to  extort  confefTion  from  delin- 
quents :  'John  Holland  Earl  of  Huntingdon.,  was  by  King 
Henry  VI.  created  Duke  of  Exeter,  and  made  Conftable 
of  the  Tower :  He  and  William  de  la  Poole  Duke  of  Suf- 
folk, and  others,  intended  to  have  brought  in  the  Civil 
Jaws ;  for  a  beginning  whereof,  the  Duice  of  Exeter  firfl 
brought  into  the  T(fwer  the  rack  or  brake,  allowed  in 
many  cafes  by  the  Civil  law ;  and  thereupon  it  was  cal- 
led fbe  Duke  of  Exeter'j  daughter.     3  Inft.  35. 

Kack^l'CUt,  Is  (he  full  yearly  value  of  the  land  let 
by  lea.'e,  payable  by  tenant  for  life  or  years,  i^c.  Woo£i 
hjl.\%l.  ,       . 

KackClliUtage,  (mentio^ied  in  ftat.  'p.-Hen,^.  f.  14.) 
Is  d  fecond  vintage,  or  voyage,  for  wines  made  by  our 
merchants  into  France,  ^c.  lor  racked  wines,  cleanfed 
land  J. 'awn  from  the  lees. 

iaaJUt-  ijCuifil'CS,  In  Domefday-book,  are  Libert  homines. 
ICi^v.eli,  Ljit.   17^7.     See  Co.  Lit.  86. 

iJiltltUS,  Is  mentioned  in  Fleta,  lib.  2.  cap.  73.  par. 
12.  and  it  figniiies  a  furrow. 

IfttlDntan,  (mentioned  in  Domesday,  tit,  Herefscire  15.) 
kerns  to  be  \.e  fame  with  rodeknight,  unlefs  it  be  derived 
•'rom  read  counfel,  and  fo  readmans  fignifies  counfellors. 
"owcil,  edit.    1727. 

IXagCtnan,  Is  a  ftatute  fo  called  of  juflices,  afligned 
>y  Edward  I.  and  his  counfel,  to  go  a  circuit  through 
ill  England,  and  to  hear  and  determine  all  complaints 
)f  injuries  done  within  five  years  next  before  Michael- 
nss,  in  the  fourth  year  of  his  reign.     Cowell,  ed.  1727. 

l^aglO^ta,  Is  a  word  mentioned  in  the  charter  of 
lEdward  III.  whereby  he  made  his  cidefi;  fon  Edward 
'rince  of  IVaUs,  in  parliament  at  JVeflminJler  the  feven- 
eenth  year  of  hs  reign,  recited  by  Selden  in  his  Titles  of 

Honou>-,  pag.  507. Cum  forejlis,  parcis,  chafeis,  bofcis, 

waremis,  hundredis,  comoiis,  ragioriis,  ringeldiis,  wode- 
vardis,  conjlabulariis,  balUvis,  &c.  Davis  in  his  Di£iio- 
nary  fays,  that  rhaglaw  among  the  Welch  fignifies  fenef- 
■.baltui,  furrogaius,  prapofitus. 

Kaglojl'uS,  A  fleward.  Selden,  tit.  of  Honour,  fol. 
1597.  Luin  hundre  lis,  commoiis,  ragioriis,  rengeldis,  &c. 
I  IS.^.gntau'iS  roll,  (more  properly  Ragimund's  roll)  So 
'called  trom  one  Ragimund,  a  legate  in  Scotland,  who  cal- 
Jing  before  him  all  the  beneficed  perfons  in  that  kingdom, 
Icaufed  them,  upon  oath,  to  give  in  the  true  value  of 
'their  benefices,  according  to  which  they  were  afterwards 
taxed  in  the  court  of  Rome.  This  roll,  among  other  re- 
cords, being  taken  from  the  Scots  by  our  King  Edward  I. 
was  rs-delivered  to  them  in  the  beginning  of  Edward 
the  Third's  time.  Sir  Richard  Baker,  in  his  Chronicle, 
fol.  127.  faith,  that  Edward  III.  furrendered,  by  his 
charter,  all  his  title  of  fovereignty  to  the  kingdom  of 
Scotland,  rellored  divers  deeds  and  inftiuments  of  their 
former  homage  a.id  fealties,  with  the  famous  evidence 
called  Ragman  i  roll.      Cowill,  edit.    1727. 

KagS,  Old  rags  may  be  imported  duty  hee,  1 1  Geo.  i. 
cap.  7.  Jul.  10. 

i£ail3.    See  3:ulcfurcs. 
liaiSns.    Sec  dUjoterp  ttarc^. 

Uaniilia,  Loppaig  and  top,,ing,  or  the  branches, 
boughs  or  lieiiis  of  trees,  cut  off  or  blown  down.  Cowell, 
edit.    1727. 

Han,  Is  J  Saxon  word,  and  fignifies  aperta  rapina, 
open  or  puolick  :::sft.  Lamb.  Archai.  f.  125.  defines  it  thus, 
Rsn  dic'.tur  apci »j  rspina,  qucs  ntgari  non  potejl.     In  the 
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Saxon  laws  of  King  Canute,  cap.  58.  5/  in  profeBlont 
militari  ran  commiferit,  pro  faSii  ratione  emendato.  Ho- 
vedtn  in  the  latter  part  of  Henry  II.  (peaking  of  fome 
things,  which  IVilUam  the  Conqueror  amended  in  the 
laws  of  England,  faith,  Decretum  eji  etiam  ibi,  ut  ft 
Francigena  appellavcrit  AngUcum  de  perjurio  out  murdra, 
furto,  homicidio,  ran  quod  dicunt  apertam  rapinam  qua  ne- 
gari  non  poteji,  Anglicus  fe  defendet,  per  quod  melius  volu- 
erit,  aut  judicio  ferri  aut  duello.  So  we  flill  fay,  when  a 
man  takes  away  the  goods  of  another  by  violence,  or  he 
hath  taken  all  he  could  rap  and  ran.  Rap,  from  rapio,  to 
fnatch.     Cowell,  edit.  1727. 

ISangC,  From  the  French  ranger,  to  order,  difpofe 
of.  It  is  ufed  in  the  Forefi  Laws,  both  as  a  verb,  as  to 
range,  and  a  fubftantive  as  to  make  range.  Charta  de 
Forefta,  cap.  6.  To  range  alfo,  fignifies  to  wander  and 
itray  about. 

Wander,  Is  a  fwom  officer  of  the  forefl,  of  which 
there  are  twelve.  Id.  cap.  7.  whofe  a.Jthoritv  is  in  part 
defcribed  by  his  oath  fet  down  by  Alanwood,  part  I.  pag. 
50.  but  more  particularly  part  2.  cap.  20.  num.  15,  16, 
17.  His  office  chiefly  confifts  in  three  points.  To  walk 
daily  thro'  his  charge,  to  fee,  hear  and  inquire,  as  well 
of  trefpafles  as  trefpaflers  in  his  bailiwick ;  To  drive  the 
beafts  of  the  foreft  both  of  venary  and  chace  out  of  the 
deafforefled  into  the  forefted  lands  :  And  to  prevent  all 
trefpafles  of  the  forefl  at  the  next  court  holden  for  the 
foreft.  This  ranger  is  made  by  the  King's  letters  patent, 
and  hath  a  fee  of  twenty  or  thirty  pounds  paid  yearly  out 
of  the  Exchequer,  and  certain  fee-deer.  Rangeator  Fo- 
re/la de  Wliittleivood.   Pat.  1 4  R.  2.   m.  3. 

ManComC,  (From  the  French  Ramon,  redemptio)  figni- 
fies properly  the  fum  that  is  paid  for  the  rt-Jeeming  one 
that  is  taken  prifoner  in  war:  But  it  is  ufe'i  alfo  for  a 
fum  of  money  paid  for  the  pardoning  fome  great  ofFence, 
as  in  the  ftatutes  of  i  Hen.  4.  cap.  7.  11  Hen.  6.  1 1.  and 
22  Hen.  8.  cap.  3.  where  fne  and  ranfom  are  joined  toge- 
ther :  But  here  note,  that  when  one  is  to  make  a  fine 
and  ranfom,  the  ranfom  fhall  be  treble  to  the  fine.  Cromp. 
Jujl.  of  Peace,  fol.  i^l.  and  Lamb.  Eiren.  lib.  4,  c.  16. 
pag.  556.  Home  in  his  Mirror  of  Jujlice  makes  this 
difference  between  amerciament  and  ranfom,  that  ranfom 
is  the  redemption  of  a  corporal  punifhment  due  by  law  to 
any  ofFence.  Lib.  3.  cap.  De  Amerciament  taxable.  See 
Co.  on  Lit.  fol.  127. 

A  (hip  was  taken  by  the  French ;  the  mafier  (having 
a  (hare  in  her)  ranfomed  her  for  1800  /.  and  was 
taken  to  France  as  an  hoftage  for  this  money.  And 
by  Lord  Chancellor,  The  ranfom  money  mufl  be  raifed 
out  of  the  profits,  notwithftanding  any  former  mortgage 
of  the  (hip ;  for  if  there  was  a  precedent  mortgage, 
what  would  become  of  that  fecurity,  if  the  (hip  had  not 
been  redeemed  ?  after  the  fliip  was  redeemed,  (he  per- 
formed her  intended  voyage,  and  the  freight  money  re- 
ceived after  redemption  was  the  firft  profits  arifing,  and 
out  of  them  the  ranfom  money  is  to  be  fatisfied  ;  the 
infurers  always  pay  a  part  of  the  ranfom  money.  Eajl 
8  Ann.   Hope  v.  Winter,  MS.  Rep.  2.   Eq.  Abr.  690. 

ISapC,  (Rapa  and  Rapus,)  Is  a  part  of  a  county,  be- 
ing in  a  manner  the  fame  with  a  hundred,  and  fome- 
times  contains  in  it  more  hundreds  than  one.  As  all 
Suffex  is  divided  into  fix  Rapes  only,  viz.  of  Chichefter, 
Arundel,  Brember,  Lewes,  Pevenfey  and  Hajlings  ;  every 
of  which,  befides  their  hundreds,  hath  a  caftle,  river  and 
foreft,  belonging  to  it.  Camb.  Brit.  pag.  255.  and  229. 
Thefe  in  other  countries  are  called  hundreds,  tythings, 
lathes  and  wapetakes.     Smith  de  Rep.  Ang.  lib.  2.  c.  16. 

Hape  of  t\)Z  foreft,  (Raptus  forejla,)  Is  reckoned  a- 
mong  thofe  crimes,  whofe  cognizjnce  belongs  only  to  the 
King.  Violentus  concubitus,  raptus  forcfts,  rchvatianet 
baronum  fuorum,l3c.  Leg.  Hen.  1.  c.  10.  Trefpafs  com- 
mitted in  \.\\e  foreji  by  violence. 

KapC  of  toOtnan,  (Raptus,)  h  a  felony  committed 
by  a  man,  in  the  violent  dtflouring  of  a  woman  againft 
her  will,  be  (he  old  or  young.  Brittan,  cap.  2.  Wejlm. 
Symbol,  part.  2.  tit.  IndiSlments,  f  54.  hath  thefe  v.'ords. 
Copulation  violent  is  termed  a  rape  or  ravifliment  of  the 
body  of  a  woman  againft  her  will,  which  is  carnal  know- 
ledge had  of  a  woman  who  never  confented  thereunto 

before 


RAP 

Btfbre  the  fac\  or  after.  And  this  in  ScothrJ  ought  to 
be  complained  of  the  fame  day  or  night  that  the  crime  is 
committed.  Sitne  de  verlor.  fignlf.  verb,  raptm,  and  his 
rcafoii  is,  ([u'la  lapfu  did  hoc  crimen  prafcribitur.  This 
offence  is  felony  both  in  the  principal  and  his  aiders, 
i;^R.2.Jat.2.e.i.  i  r //.  4.  c.  i  j.  i  Ediv.  4.  e.  i. 
and  rFejIm.  2.  c.  13.  and  (hall  not  be  allowed  the  bene- 
fit of  the  clergy.  18  Eliz.  cup.  7.  and  F/eta  fays,  the 
complaint  muft  be  made  within  forty  day?,  or  elfe  the 
woman  may  not  be  heard,  lil>.  3.  cap.  5.  J'e^.  Praterea. 
And  carnal  knowledge  of  a  woman  under  ten  years  old 
is  felony.  8  El.  6.  Of  the  diveifity  of  rapes^  fee  Cromp. 
^ujiice  of  Peace,  fol.  43,  44.  The  cfFender  is  called 
raptor,  a  ravifher,  and  in  Bra^on's  time  was  punifbed 
■with  the  lofs  bf  his  eyes  and  ftofies,  ^a  cakrem  fiupr't 
induxcrunt,  3  Inft.  fol.  60.  The  Citfil  law  ufeth  raptus 
in  the  fame  fignification  ;  and  rapere  virginem,  vel  mulieretn, 
ejf  el  vim  inferrc  iS  violare.    Cowell. 

Rape  is  when  a  man  has  carnal  knowledge  of  a  Wo- 
hian  by  force  and  agilfift  her  will ;  arid  rapere,  to  taVifh, 
fignifies  as  much  as  tarnaliter  eognofcere,  and  cannot  be 
exprelTcd  in  legal  proceedings  by  other  words.  zLiJ}.  18a. 
Co.  Lit.  123.  b.  124.^7. — And  tho'  there  be  emijfto  feminis, 
yet  if  there  be  no  penetration,  viz.  res  in  re,  it  is  HO 
rape  ;  for  the  words  of  the  indiftmetit  are,  carnaliter  ccg- 
miiit,  &i.  3  Inji.  60.  2  Hawk.  P.  C.  c.  1 08.  fayS,  it 
muft  proceed  to  fome  degree  of  penetration  to  make  it 
amount  to  a  rape,  but  that  it  is  faid  however,  that  emif- 
fion  is  prima  facie  evidence  of  penetration. 

By  ffat.  I  Ed.  3.  c.  13.  The  King  prohibiteth  evfery  peN 
fon  to  ravifh,  or  take  away  by  force,  any  maid  within  age, 
altho'  by  her  own  confent,  or  any  vvife  or  maid  of  full  age, 
or  any  other  woman  againft  hei-  will ;  and  if  any  one 
will  fue  fuch  offenders  within  40  days,  the  Kin^  will  do 
eommon  right ;  but  if  none  fue  within  40  Jays,  the 
iCing  will  fue,  and  the  ofFefid'ef,  being  convidled,  (hall 
fufFer  two  years  imprifonment,  and  be  fined  at  the  King's 
pleafure ;  and  if  not  able  to  pay  his  fine,  Diall  fuffer 
longer  imprifonment  according  to  his  trefpafs. 
'  kape  was  felony  at  Common  law,  for  which  the  of- 
fender was  to  fufFer  death;  but  before  this  ad  the  offence 
was  made  lefs,  and  the  punifhment  changed,  viz.  from 
death  to  the  lofs  of  his  members  whereby  he  offended, 
viz.  his  eyes  and  his  tefticles ;  fo  that  at  the  making  this 
ad,  it  was  not  felony.  And  in  thofe  days,  if  the  of- 
fender, in  the  appeal  brought  by  her  that  was  ravifhed, 
had  been  condemned  by  the  country,  he  fhould  without 
any  redemption  lofe  his  eyes  and  his  privy  members,  un- 
lefs  flie  that  was  ravifhed  demanded  him  for  her  hufband 
before  judgment,  and  which  was  only  in  the  will  of  the 
woman,  and  not  of  the  man  ;  and  the  faid  punifhment 
of  lofs  of  members  continued  till  the  making  of  this  ad, 
which  was  on  purpofe  to  make  it  punifhable  by  fine  and 
imprifonment  at  the  fuit  of  the  King,  unlefs  (he  (hould 
purfue  her  remedy  within  40  days  mentioned  in  the  ad. 
ilnjl.  180,  181. 

Stat.  I3£.l.f.  34.  enads,  That  if  one  ravidi  a  married 
woman,  a  maid,  or  other,  who  does  not  confent  neither 
before  nor  after,  he  fhall  have  judgment  of  life  and  mem- 
ber. And  fo  if  a  man  ravifh  a  married  woman,  lady, 
damofel  or  other,  although  (he  confent  after,  he  (hall 
Rave  like  judgment,  if  attainted  at  the  King's  fuit,  and 
the  King  (hall  have  the  fuit.     See  ilpptal  Of  KapC. 

Star.  6  R,  2.  c.  6.  enads,  That  where  any  woman  (hall 
be  ravifhed,  and  afterwards  confent  to  the  ravi(her,  both 
t'he  ravifher  and  ravi{hed  (liall  be  difabled  to  have  or 
challenge  any  inheritance,  dower  or  joint  feoffment  after 
the  death  of  their  hufbands  or  anceflors,  and  riie  next 
of  blood  refpedively  fhall  have  title  immediately  after  the 
rape,  to  enter  upon  the  lands  of  the  ravifher  and  ravifh- 
ed ;  and  the  hufband  of  fuch  woman,  if  (he  have  any, 
and  if  no  hufbind,  the  father  or  next  in  blood  (hall  haVe 
the  fuit  againft  fuch  offenders. 

W.  D.  was  indided  for  the  rape  of  a  girl  of  feven  years 
old  and  no  more,  fetting  forth  quod  ipfam  felonice  rapuit 
£3"  carnaliter  cognovit.  Upon  not  guilty  being  pleaded, 
he  was  found  guilty  ;  but  the  court  doubted  whether  a 
child  of  that  age  could  be  ravifhed  ;  if  (he  had  been  nine 
years  old  (he  might ;  for  at  that  age  (he  may  be  endow- 
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ed.  Dpr  3C4.  pi.  51.  Mich.  x-^iS  \ifEUz.  anon'.  The 
doubt  in  the  cafe  before-mentioned  was  the  caufe  of  ma- 
king the  following  ad  for  the  plain  declaration  of  the 
law.      3  /«/?.  60.  c.  11. 

Stat.  1-8  Eliz.  cap.  7.  enads,  That  the  benefit  of  cler- 
gy is  taken  away  from  fuch  offenders  as  (hall  be  guilty 
of  rape.  And  it  is  further  enaded,  That  if  any  perfon 
(hall  unlawfully  and  carnally  know  and  abufe  any  wo- 
man child  under  the  age  of  ten  years,  he  fliall  be  ad- 
judged guilty  of  felony  without  benefit  of  clergy,  whe- 
ther it  be  done  with  the  confent  of  fuch  child  or  not. 

M.  P.  was  indided  at  Newgate  fellions  for  that  carng^ 
liter  cognovit  one  A.  JV.  an  infant  under  the  age  of  ten 
years ;  and  becaufe  upon  evidence  to  the  jury  at  his  ar- 
raignment it  was  not  proved  that  he  entered  into  the 
child's  body,  (but  the  contrary)  although  he  very  much 
had  abufed  her,  tlie  jury  would  not  find  him  guilty  of 
the  felony  ;  whereupon,  by  advice  of  iuftice  Jonci  and 
juftice  Berkley,  who  heard  the  evidence,  and  conceived  it  a 
foul  fad  and  fit  to  be  punjfhed,  an  indidmcnt  of  battery 
for  abufing  the  faid  infant,  in  lying  with  her,  was  pre- 
ferred and  found  ;  and  he  was  thereupon  tried  this  term 
at  the  bar;  and  being  found  guilty,  was  adjudged  for  the 
mifJemeanor  to  be  committed  to  prifon,  there  to  abide 
during  the  King's  pleafure,  to  be  fined  200  marks,  to 
ftand  Upon  the  pillory  in  Chancery-lane  in  Middlefex,  near 
the  place  where  the  fad  was  committed,  with  a  paper 
upon  his  head  fignifying  the  caufe,  and  to  be  bound  with 
able  fureties  to  the  good  behaviour  during  life.  Cro.  ti. 
332.  pi.  i-j.  Mich,  anno  9  Car.  in  B.  R.  Martin  Page'% 
cafe. 

A  woman  went  for  her  hufband  to  a  bailiff's  houfc, 
and  being  (hewed  the  rooms  by  one  Sarah  Blandford,  in 
the  company  of  one  Leejing,  who  lodged  in  the  hoofe, 
the  faid  Blandford  locked  them  in  a  chamber,  and  went 
away  laughing,  and  then  Leefing  ravifhed  her.  The  evi- 
dence was  Mrs.  A'lay  the  woman  herfelf,  who  cried  our, 
and  nobody  came  to  her  a/Tiftance,  and  when  the  dooi 
was  open  (he  immediately  complained  of  the  injury  ;  bu' 
the  evidence  for  the  prifoner  was,  that  immediately  afte 
(he  came  down  flairs,  there  was  an  open  familiarity  be 
twixt  her  and  the  prifoner,  and  therefore  it  could  not  rea- 
fonably  be  intended  that  they  (hould  have  a  difference  f( 
lately,  which  concerned  his  life  ;  and  though  a  womai 
cannot  be  ravilhed  by  one  man  without  fome  extraordi 
nary  circumftances  of  force,  yet  the  jury  found  their 
both  guilty ;  but  they  were  both  pardoned.  2  NelJ 
Jujl.  93.   tit.  Rape,  cites  i  Geo.  i.  May  v.  Leefing. 

The  party  ravifhed  may  give  evidence  on  oath,  and  fi 
in  law  a  competent  witnefs ;  but  the  credibility  of  he; 
teftimony,  and  how  far  forth  (he  is  to  be  believed  mill 
be  left  to  the  jury,  and  is  more  or  lefs  credible  accordin' 
to  the  circumftances  of  fad  that  concur  in  that  tefll 
mony.  For  inftance.  If  the  witnefs  be  of  good  fame 
if  (he  prefently  difcovered  the  offence,  and  made  puriWi 
after  the  offender ;  (hewed  circumftances  and  figns  of  the 
injury,  whereof  many  are  of  that  nature,  that  only  WO^ 
men  are  the  moft  proper  examiners  and  infpedors;  if  thi 
place,  wherein  the  fad  was  done,  was  remote  froo! 
people,  inhabitants  or  paffengers ;  if  the  offender  fled  fol 
it :  Thefe,  and  the  like,  are  concurring  evidences  tt 
give  greater  probability  to  her  teftimony,  when  proVW) 
by  others  as  well  as  herfelf.  But  on  the  other  fide,  B 
(he  concealed  the  injury  for  any  confiderable  time,  afKtl 
(he  had  opportunity  to  complain  ;  if  the  place  where  tJl( 
fad  was  fuppofed  to  be  committed,  were  near  to  inhabi' 
tants,  or  common  recourfe,  or  paffage  of  paffengers,  aflif 
(he  made  no  outcry  when  the  fad  Vvas  fuppofed  to  bi 
done,  when  and  where  it  is  probable  (he  might  be  heaT( 
by  others ;  or  if  a  man  prove  himfelf  to  be  in  anothe 
place,  or  in  other  company,  at  the  time  (he  charges  bin 
with  the  fad,  or  if  (he  is  wrong  in  the  defcription  0 
the  place,  or  fwears  the  fad  to  be  done  in  a  place  wher 
it  was  impoflible  the  man  could  have  accefs  to  her  a 
that  time ;  as  if  the  room  was  locked  up,  and  the  key 
the  cuftody  of  another  perfon  :  Thefe  and  the  li.ke  cir 
cumftances  carry  a  firong  prefumption,  that  her  tefti 
mony  is  falfe  or  feigned.  And  upon  the  wl'.ole,  rapt 
it  b  true,  is  a  moft  detcftable  crime,  and  therefore  ough| 

feveiel 
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fcverely  and  impartially  to  be  punifhed  with  death:  But 
it  niuft  be  remembred,  that  it  is  an  accufation  eafily  to 
be  made,  and  hard  to  be  proved,  and  harder  to  be  defen- 
ded by  the  party  accufej,  though  never  (o  innocent : 
Xberefore  a  wife  jury  wid  be  cautious  upon  trials  of  of- 
fences of  this  nature,  that  they  be  not  fo  much  tranfpor- 
ijed  with  indignation  at  the  heinoufnefs  of  the  offence,  as 
to  be  over  haftily  carried  to  ti.e  convitSion  of  the  perfon 
accufed  thereof,  by  the  confident  teftiniony,  fometimes 
,q{  xndicious  and  falfc  wiinc/Tes.  i  Hale's  P.  C.  633, 
635,  636. 

I  Mr.  Serjeant  Hawkins  fays,  all  who  are  prefent,  and 
iafluatly  affill  a  man  to  commit  a  rape,  may  be  indic- 
ted as  prircipal  ofFendeis,  whether  they  be  men  or  wo- 
nicn.     J  Hawk.  108. 

;  iAallC^fCftl,  To  what  duties  liable  on  importation  j  2 
\WilL  tS"  Ma.  jeff.%.   c.  4.  j'ta.  31. 

■  ii,tp£  BSittcgar.    See  .aiitegar. 

l^auinC,  (Rapina,)  To  take  a  thing  in  private  againfl 
the  owner's  will,  is  properly  theft  j  but  to  take  it  open- 
ly,, or  by  violence,  is  rapine,  i^  Car.  2.  cap,  12.  and 
\i%  Car.  2.  cap.  3. 

■  i\aptll  Ijacrctlt?,  Is  a  writ  lying  for  the  taking  away 
irf  an  heir  holding  in  Jocage  ;  of  which  there  are  two 
forts,  one  when  the  heir  is  married,  the  other  when  he 
lis  not  ;  of  both  thele,  fee  the  Reg.  Orig,  fil.  163. 

I  Uafe,  (Raferia)  Seems  to  have  been  a  meafure  of  com 
'now  difufed.  Tolljhall  be  taken  by  the  rafe,  and  not  by  the 
heap  or  cantel.  Ordinance  for  bakers,  brewers,  t3'«.  c.  4. 
tiaQaU.  Was  an  eminent  and  learned  lawyer,  that 
lived  in  Queen  Mary's  days,  and  was  a  Jultice  of  the 
Common  Picas  ;  he  made  an  abridgment  of  the  fta- 
tutes,  which  bears  his  name  to  this  day.  He  was  alfo 
the  author  of  the  New  Book  of  Entries.     Cowell,  edit. 

•727- 

MaftlC^  of  a  ^(^^i  fo  as  to  alter  it  in  a  material  part, 
without  confent  of  the  party  bound  by  it,  i^c,  will  make 
ihe  fame  void,  and  if  it  he  rafed  in  the  date,  after 
:he  delivery,  it  is  faid  it  goes  through  the  whole.  5 
R.ep.  23,  119.  Rafure,  isfc.  is  moil  fufpicious,  when  it 
5  m  a  deed  poll,  that  there  is  but  one  part  of  the  deed, 
ind  it  makes  to  the  advantage  of  him  to  whom  made, 
A.nd  where  a  deed  by  rafure,  addition  or  alteration  be- 
:omeS  no  deed,  the  defendant  may  plead  non  ejl  faSlum 
;o  It.     Ibid. 

I  Mate,  A  valuation  of  every  man's  eftate ;  or  the  ap- 
jointing  and  fetting  down  how  much  every  one  (hall  pay, 
>r  be  charged  with  to  any  tax.     Stat.  43  Ed.  2. 

lSatC#titl)C,  Is  when  fheep  or  other  cattle  are  kept  in 
1  patiQi  »or  lefs  time  than  a  year,  the  owner  muft  pay 
for  them  pro  rata,  according  to  the  cuflom  of  the  place. 
V.  iV.  B.  fol.  51.  Broke,  Difmes  26.  Pro  rata  dicimus, 
pre  proportione  vel  proportionaliter.     Lyndw. 

ilattficatiOll,  (Ratificatio)  A  ratifying  or  confirming. 
It  is  uled  for  the  confirmation  of  a  clerk  in  a  prebend, 
yc.  fo'merly  given  him  by  the  biftiop,  i^c.  where  the 
light  of  patronage  is  doubted  to  be  in  the  King.  See 
Reg  Orig.  fol.  304. 

iintlp,  Properly  fignifies  reafon  ;  but  we  take  it 
moltly  for  an  account,  as  reddere  rationem,  to  give  an  ac- 
count, and  fo  it  is  frequently  ufed. 

ISatiljabittO,  Confirmation,  agreement,  confent.  See 
j8  Vm.  Abr.  156. 

UattO,  A  caufe,  or  judgment  given  in  a  caufe,  and 
pntre  ad  rationem,  is  to  cite  one  to  appear  in  judgment. 
Walftng.  88. 

liatiOUabilibtlS  5!ljiftS,  Is  a  writ  ttiat  lies  where  two 
lords,  in  divers  towns,  have  fegniories  joining  together, 
for  him  that  findeth  his  wafle  by  little  and  little  to  have 
been  encroached  upoi!,  againft  the  other  that  hath  en- 
croached, thereby  to  rectify  their  bounds  ;  in  which  re- 
fpeft  Fitzherbert  calls  it  in  its  own  nature  a  writ  of  right. 
The  Old  Nat.  Brev.  fays.  That  thi:  is  a  kind  oi  JuJlicieSy 
and  may  be  removed  by  ^  pone  out  of  the  county  to  the 
Common  Bench.  See  the  form  and  ufe  hereof  in  F.  N. 
B.  fol.  128.  and  Reg.  Orig.  fol.  157.  The  Civilians 
call  this  'Judicium  finium  regendorum. 

ISaticnabtlt  parte  IjOUO^tim,   Is  a  writ  that  lies  for 
the  wife  a^iainfl  the  executors  of  her  hufband  denying  her 
Vol.  II.  N°.  119. 
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the  third  part  of  her  hufband"?  goods,  after  debts  and  fu- 
neral charges  defrayed.  F.  N.  B.  fol.  222.  who  there 
cites  the  eighteenth  chapter  of  Magna  Charta,  and  Glan- 
vile,  to  prove  that,  according  to  the  Common  law  of 
England,  the  goods  of  the  deceafed,  his  debts  firft  paid, 
(hould  be  divided  into  three  parts,  whereof  his  wife  to 
have  one,  his  children  the  fecond,  and  the  executors  the 
third  ;  and  this  writ  lies  as  well  for  the  children  as  wife, 
which  appears  by  Reg.  Orig.  f.  142.    See  18  Fin.  Abr.  158. 

KatiOUale,  Was  the  (ame  with  pallium  :  li  was  worn 
by  tlie  high  prieft  of  the  old  law,  as  a  fign  of  the  greatefl: 
perfedtion,  and  by  the  pope  and  bifhops  as  a  token  of 
the  higbeft  virtue,  t^tt^s  gr„tia  &  ratione  perfcitur,  and 
from  hence  'tis  called  rationale. 

Kattan0,  To  what  duties  liable  on  importation,  4 
Will,  i^  M.  c.  s-  fca.i. 

KaDtfijet,  (Raptor)  He  who  deflours  a  woman  by  vio- 
lence.   See  Kape, 

l1al)i3)mCUt,  (Raptus)  Signifies  an  unlawful  taking 
away  either  a  woman,  or  an  heir  in  ward  :  Sometimes 
alfo  it  is  ufed  in  the  fame  fenfe  with  rape,  which  fee. 

KaiJtBjment  He  garD,  Was  a  writ  that  lay  for  the 
guardian  by  knight-fervice,  or  in  focage,  againit  hith 
that  took  from  him  the  body  of  his  ward.  See  F.  N.  B. 
f.  140.  and  flat.  12  Car.  2.  cap.  24. 

..  Walu  IjtDes.    See  §>kius. 
.Malufrtft?.    See  gHik. 

ilSap,  Is  a  word  appropriated  to  cloth  never  coloured 
Br  died.  Stat.  17  R.  1.  cap.  3.  11  H.  4.  cap.  6.  and 
■I  R.  3.  cap.  8. 

iSeaffo^ettCD,  Is  where  a  foreft  hath  been  difnfforefledy 
and  again  made  foreft,  as  the  foreft  of  Deane,  by  the 
ftatute  of  20  Car.  2.  cap.  3. 

Kealtp,  Is  an  abftract  of  real,  and  contradiftinguifli- 
ed  from  ptrfonalty. 

Kcap^tOtoel,  Rip- towel.  The  gratuity  or  reward  given 
to  cuftomary  tenants,  when  they  have  reaped  their  lord's 
corn,  or  done  their  other  cuftomary  duties.  Cowell,  ed. 
1727. 

KcafOtt,  It  has  been  obferved,  is  the  very  life  of 
the  law  ;  and  that  what  is  contrary  to  it,  is  unlawful : 
When  the  reafon  of  the  law  once  ceafes,  the  law  itfelf 
generally  ceafes  ;  becaufe  reafon  is  the  foundation  of  all 
our  laws.  Co.  Litt.  ()■],  183.  If  maxims  of  law  ad- 
mit of  any  difference,  ihofe  are  to  be  preferred  which 
carry  with  them  the  more  perfed  and  excellent  reafon. 
Ibid. 

KeafOnablC  aiO,  (RationalUe  auxiUum)  Was  a  duty 
that  the  lord  of  the  fee  claimed  of  his  tenants  holding  by 
knights-fervice,  or  in  focage,  to  marry  his  daughters,  or 
make  his  fon  a  knight.  Weflminfter  1.  cap.  39.  but  i;ow 
taken  away.     See  the  flat.  12  Car.  2.  c.  24. 

Keattailjttient,  (Reatlachlamentum)  Is  a  fecond  at- 
tachment of  him  that  was  formerly  attache^  and  difmif- 
fed  the  court  without  day,  as  by  the  not  coming  of  the 
juftices,  or  fome  fuch  cafualty.  Broke,  hoc  titulo,  where 
he  makes  re-attachment  general  and  fpecial  :  General  is 
where  a  man  is  re-attached  for  his  appearance  upon  all 
writs  of  affize  lying  againft  him.  Bro.  ibid.  num.  18. 
Then  fpecial  muft  be  for  one  or  more  certain.  R,g.  fu- 
dic.  fol.  35.  A  caufe  difcoiitinued,  or  put  without  da)', 
cannot  be  revived  without  re-attachment  or  re-fum- 
mons  ;  which  if  they  are  fpecial,  may  revive  the  whole 
proceedings;  but  if  general,  the  original  record  only.  2 
Hawk.  300. 

MebClliOlt,  {Rebellk)  Signifies  the  taking  up  of  arms 
traiteroufly  againft  the  King,  be  it  by  natural  fubjefls, 
or  by  others  once  fubdued  :  Among  the  Romans  it  deno- 
ted a  fecond  refiftance  of  fuch  as  formerly  being  over- 
come in  battle,  yielded  to  their  fubjeftion.  The  word 
rebel  is  fometimes  attributed  to  him  that  wilfully  breaks 
a  law.  25  E.  3.  6.  and  31  E.  3.  flat.  3.  cap.  2. 
Sometimes  to  a  villian  difobeying  his  Lord,  i  R.  2. 
cap.  6. 

HcbeiltOlt?  alTemblp,  Is  a  gathering  together  of  12 
perfons,  or  more,  intending  or  iroing  about,  praflifing 
or  putting  in  ufe,  unlawfully  of  their  own  authority,  to 
change  any  laws  or  ftatutes  of  this  realm  ;  or  to  deftroy 
the  inclofure  of  any  park  or  ground  inclofed,  or  barks 
7   G  of 
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r>T  any  filli  pnnJ,  pool  or  conduit,  to  the  intent  the  fame 
<hall  remain  void  ;  or  to  the  intent  unlawfully  to  have 
common,  or  way  in  any  of  the  faid  grounds  ;  or  to  de- 
ftroy  the  deer  in  any  paik,  or  any  warren  of  conies,  or 
dove-houfes,  or  fifh  in  any  ponds,  or  any  houfe,  barns, 
mills  or  bays,  or  to  burn  (lacks  of  corn,  or  to  abate 
renis,  or  prices  of  vidluals.  Stat,  i  Mar.  12.  and  i 
EU-z..  17.  See  Wej}  Symbol,  part  2.  tit.  Indict rrmtts.,  f. 
65.  and  Cromp.  Jujh  of  Peaa,  fol.  21.     See  ^tTemDIp 

utilaluful. 

licl'.iliarc,  Vv'as  to  plough  the  ground  the  third  time, 
'Jempui  rebii-andi  erit  poll  ffjlum  naiivitatis  San£}i  "Johan- 
nh  Buptijlts  cum  terra  pullulavcrit  poji  carucam.  Fleta, 
lib.  2.   cap.  73.  par.  10. 

Kelltnare  terram.  To  give  a  fecond  ftirring  or 
ploughing  to  arable  land  that  lies  fallow,  in  order  to  pre- 
pare it  for  fowing  wheat,  &c.     Ccwell,  edit.    1727. 

iSebUtter,  (from  the  Fr.  Bouter,  repelUre,  to  put 
back  or  bar)  Is  the  anfwer  of  the  defendant  in  a  caufe  to 
the  plaintiff's  furrejoinder :  And  the  plaintifPs  anfwer  to 
the  defendant's  rebutter  is  called  a  furrebutter  ;  but  it  is 
very  rare  that  the  parties  go  fo  far  in  pleading.  PraSi.  At- 
torn, edit.  1.  pag.  86.  Rebutter  is  alfo  where  a  man  by 
.deed  or  fine  grants  to  warranty  any  land  or  hereditament 
to  another  ;  and  the  perfon  m;iking  the  warranty  on  his 
heir,  fues  him  to  whom  the  warranty  is  made,  or  his 
heir  or  affignee,  for  the  fame  thing  ;  if  he  who  is  fued, 
•plead  the  deed  or  fine  with  a  warranty,  and  pray  judg- 
ment if  the  plaintiff  fhall  be  received  to  demand  the 
thing  which  he  ought  to  warrant  to  the  party  againft  the 
warranty  in  the  deed,  &c.  this  is  called  a  rebutter.  Terms 
di  Ley  5  i  I.  And  if  I  grant  to  a  tenant  to  hold  without 
impeachment  of  waft,  and  afterwards  implead  him  for 
wafte  done,  he  may  debar  me  of  this  aflion  by  fhewing 
my  grant  j  which  is  a  rebutter.     Co.  Entr.  284.     1  Injl^ 

365- 

JScraptiOU,  (Recaption)  Signifies  a  fecond  diftrefs  of 
one  formerly  diftrained  for  the  faro^;  caui'e,  and  alfo  du- 
ring the  pica  grounded  on  the  former  diflrefs  :  It  like- 
wife  fi;i,nifies  a  writ  lying  for  the  party  thus  diftrained  ; 
the  form,  and  farther  ufe  thereof,  may  be  feen  in 
F.  N.  B.  fol.  86.  Reg.  Judic.  fol.  bg.  See  S)tttccf$, 
iScjjicljin. 

iicrcipt  or  rCCCit.     See  UcfcCi'yt. 

KcrciUCC,  (Receptor)  Is  by  us,  as  with  the  Civilians, 
commonly  ufed  in  evil  part,  for  fuch  as  receive  ftolen 
goods  ^'^-  ^"'^  ^^^  receiving  a  felon,  and  concealing 
him  and  his  offence,  nvAts  a  perfon  accefTary  to  the  fe- 
lony. 2  Iijl.  183.  But  a  receiver  of  a  felon,  ^c.  muff 
have  notice  of  the  felony  either  e^prefs  or  implied,  which 
is  to  be  exprefsly  charged  in  the  indiSment ;  and  the  fe- 
lony mu(t  be  complete  at  the  time  of  the  receipt,  and  not 
to  become  fo  afterwards  by  matter  fubfequent  :  If  a  per- 
fon knowing  of  one  to  have  been  guilty  of  felony, 
barelv  receive  him,  and  permit  him  to  efcape,  without 
giving  him  any  advice,  affiftance  or  encouragement,  it  is 
a  high  .-nifdemeanor,  but  no  capital  offence  ;  and  a  wife, 
in  regard  to  the  duty  and  love  which  (he  owes  her  huf- 
band,  may  receive  him  when  he  hath  committed  felony  ; 
but  no  other  relation  will  exempt  the  receiver  of  a  felon 
from  punKhment.  S.  P.  C.  41.  //.  P.  C.  218,  219. 
2  Hawk.  P.  C.  122,  319,  320.  By  ftatute,  if  any 
perfon  (hall  receive  or  buy  knowingly  any  ftolen  goods, 
or -conceal  felons  knowing  of  the  felony,  he  fliall  be  ac- 
ceffary  to  the  felony,  and  fuffer  death  as  a  felon.  Stat. 
5  Ann.  c.  71.  Such  receivers,  U'c.  may  be  tranfpotted, 
by  A  Geo.  I.  f.  II.     See  irClOUV,  ilafCCttp. 

ISCCCiUCC,  Annexed  to  oti.er  records,  as  Receiver  of 
rents,  fignifies  an  officer  bebngiug  to  the  King,  or  other 
great  perfon.      Crom.  Jurifd.  fol.  1 8. 

WcrCtUCC  of  tijC  filtcg,  Is  an  officer,  who  receives 
the  money  of  all  fuch  a'^  compound  with  the  King  upon 
original  wriis  in  Chancery.  IFeJl.  Symbol,  part  2.  tit. 
fines,  feo?.   106. 

HerciDcivdJencEal  of  t])Z  HDtttcljp  of  Jlancattec, 

Is  an  officer  belonging  to  the  Dutchy  court,  that  gathers 
in  all  the  re.  enues  and  fines  of  the  lands  of  the  faid 
Dutch,  and  of  all  forfeitures  and  affeffments,  or  what 
elfe  is  there  received.     Stat.  39  Eliz.  cap.  7. 
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Uetft5)er#c!5cnccal  of  t\)t  court  of  Uiatc?  ante  It 

IJCrteS,  Was  an  officer  belonging  to  that  court  ;  but  the 
court  being  taken  away  by  the  Itat.  12  Car.  2.  cap.  24. 
the  bufinefs  of  that  officer  is  alfo  taken  away. 

Kcrei\3Ci:^©cncral  of  tljc  mitftcr?rolli8.  Is  men- 

tioned  in  ftat.  35  Eliz.   cap.  4. 

Kcrciijcrs  general  of  tlje  revenue.  What  the  re- 
ceivers of  the  King's  rents  and  tenths  ftiall  take  for  ac- 
quittances, 33  H.  8.  c.  39.  /  65. 

How  the  King's  receivers  and  colleflors  (hall  be 
charged,   34  Js"  35  H.  8.  c.  2. 

Heir  not  chargeable  but  for  lands  by  defcent,  1\U  ic 
H.S.c.2.f2. 

Heirs  may  have  debt  againft  executors  or  adminiftn- 
tors  of  anceftors,  34  fs"  35  H.  8.  c.  2.  f  5. 

Oificers  accountant  to  the  crown  (hall  find  furetits, 
and  make  their  accounts  duly,   7  Ed.  6.  c.  i.  > 

King's  receivers  may  diftrain  for  rent,  7  Edw.  6.  c.  t, 
fea.  II. 

Lands  of  accountants  to  the  crown  liable,  I'^Eiiz. 
c,  4.  f.  I.   Exception  as  to  bifhops,  ibid.  f.  9. 

L.inds  fraudulently  purchafed  made  liable  to  arrearage, 

13  Eliz.  c.^.  f.5,  14. 

Offices  finding  fraudulent  conveyances  traverfable,  13 
Eliz.  c.  4.  /  r4, 

L.;n<ls  of  under  collei.%rs  of  the  tenths  made  litibie, 

14  Eliz.  <•.  7. 

Accountant's  lands  may  be  fold  after  his  death,  27  El, 
<;■  3-  /  2, 

Not  to  be  fold  during  infancv  of  heirs,  27  Eliz,  <.  3. 
feff.j. 

Receivers  to  pay  12  per  Cent,  in  cafe  they  negle£l  to 
account  for  two  months,  20  Geo.  2.  c.  2. 

The  treafury  impowered  to  make  allowances  to  receive 
ers,   3  Geo.  i.  r.  4.  yi  3.     7  Geo.  i.  c.  20.  /.  36. 

ISeiital,  (Recitatio)  Is  the  rehearfal  or  tnaking  men- 
tion in  a  deed  or  writing  of  fomething  which  has  been 
done  before.  2  Lill.  Abr.  416.  A  recital  is  not  conclu- 
five,  becaufe  it  is  no  diredi  affirmation  ;  and  by  feignec 
recitals  in  a  true  deed,  men  may  make  what  titles  thej 
pleafed,  fince  falfe  recitals  are  not  punifhable.  i  Injt.  352 
2  Lev.  108.  Wood's  InJt.  225.  If  a  perfon  by  deed  o 
affignment  recite  that  he  is  polTeffed  of  an  intereft  in  cer- 
tain lands,  and  alfign  it  over  by  the  deed,  and  becomt 
bound  by  bond  to  perform  all  the  agreements  in  the 
deed  ;  if  he  is  not  poffefled  of  fuch  intereit,  the  condi- 
tion is  broken  ;  and  though  a  recital  of  itfelf  is  nothing, 
yet  being  jcined  and  confidered  with  the  reft  of  the  deed, 
it  is  material,      i  Leon.  112. 

Recital  cannot  make  a  fit  ft  leafe  good,  which  was  not 
good  before,  or  in  a  better  condition  than  it  was  brlore; 
becaufe  the  firft  leflee  is  a  ftran<;er  to  the  fecond  deet), 
and  therefore  cannot  take  advantage  of  it  ;  and  by  the 
better  opinion,  recital  of  a  deed  is  not  material.  Dal. 
13.  pi.  23.  Pafch.  7  Ed.  6.   Anor^. 

No  one  is  bound  in  his  declaration  to  recite  more  of  a 
record  than  induces  his  adlion,  and  makes  for  his  pur- 
pofe.      Jenk.  323.  pi.  34. 

Bond  was  conditioned  to  pay  10/.  being  for  a  rent  of 
certain  lands ;  defendant  alleged,  that  the  obligee  (the 
plaintiff)  had  entered  on  the  land,  and  fo  fufpended  the 
rent,  whereupon  the  plaintiff  demurred,  and  adjudged 
for  him  ;  for  thi's  being  but  a  recital  that  it  was  for  rent, 
it  is  not  material ;  it  feems  the  fame  though  he  had  ap- 
plied it  by  pleading  to  the  leafe,  l£c.  Hob.  130.  />/.  17O. 
Trin.  1 1  Jac.  St.  John  v.  Diggs. 

Tejlamentum  exijiit  is  only  recital.  2  5(3/;f.  515.  Paftb. 
2  TV.  y  M.   B.  R.  Woodward  v.  Clif. 

A.  having  a  wife  and  feven  fons  devifcd  50/.  apiece 
to  fix  of  them,  viz.  A.  B.  D.  E.  F.  G.  omitting  C.  and 
dies,  R.  marries  the  widow,  but  by  articles  before  mar- 
riage reciting  that  A.  father  of  the  faid  A.  B.  C.  D.  E.F. 
and  G.  had  by  his  will  bequeathed  cuilibet  ipfirum  pradid' 
A.  B.  D.  E.  F.  and  G.  (omitting  C.)  the  fum  of  50/. 
covenants  with  S.  (a  friend  of  the  wife)  to  pay  to  the 
aforefaid  A.  B.  D.  E.  F.  and  G.  feparalcs  legations  vel 
fummas  50  Librar\  R.  paid  A.  B.  D.  E.  F  G.  their  fe- 
veral  ?o/.  but  the  breach  was  affigned  in  not  paying  C- 

50/. 
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50/.  when  he  had  exprefsly  covenanted  to  pay  the  faid  j 
C.  and  tl;e  reft  the  faid  feveral  legacies  or  fums  of  50/. 
feJ  non  allocatur  ;  for  in  the  recital  of  the  faid  bequeft 
there  is  nothing  mentioned  to  have  been  bequeathed  to 
C.  and  though  he  covenanted  to  pay  C.  as  well  as  the 
reft,  yet  'tis  legationes  vel  fummas  pradiiias,  and  there 
being  no  legacy  to  C.  and  that  appearing  by  the  recital  of 
the  will,  the  covenant  (hall  not  oblige  R.  to  pay  him  any 
thing.  2  Vent.  140.  Hill,  li^  2lF.^  M.  C.  B.  George 
V.  Butcher. 

It  was  infiftcd  that  if  a  patent  recite  a  former  grant, 
one  muft  prove  the  grant  to  be  furrendercd  ;  but 
it  was  anfwered,  that  if  they  took  advantage  of  the 
recital,  they  muft  admit  all  that  was  recited,  as  well  the 
furrender  as  the  grant  ;  and  of  that  opinion  was  the 
court.  2  Vent.  ijl.  Pafch.  2  TV.  i^  M.  C.  B.  Earl  of 
Mountague  v.  Lord  Prefton.    See  i  Wood's  Conv.  238,  352. 

KCCltirC,  (Rechifu!)  Is  one  that  by  reafon  of  his  order 
in  religion  is  fliut  up,  and  may  not  ftir  out  of  the  houfe 
lorcloifter,  of   whom  Littleton  fpeaks,  fe£i.  434. 

ISerOgmfanre,  (Recognitio,  Fr.  Recogmijfance)  Is  a  bond 
|or  obligation  of  record,  teftifying  the  recognifor  to  owe  to 
the  recognijce  a  certain  fum  of  money,  and  is  acknow- 
ledged ill  fome  court  of  record,  or  before  fome  Judge, 
malier  of  the  Chancery,  or  juftice  of  peace,  i^c.  23  H.  8. 
6,  and  thofe  that  are  mere  recogni/ances  are  not  fealed,  but 
inrclled,  and  execution  by  force  thereof  is  of  all  the  re- 
cognizor's goods  or  chattels  (except  draught  hearts  and 
.implements  of  huibandry)  and  the  moiety  of  his  lands. 
We/i.  Symbol,  part  I.  lit.  %.  fe£i.  149.  and  Reg.  Orig.  fol. 
146,  151,  dsf  252. 

May  be  made  before  the  mayor  of  London,  (ffc.  and  a 
zlttk,  isfc.      Stat,  de  Mercator',  11  Ed.  i. 

Pledges  to  be  fecure  fo  long  as  the  debt  may  be  levied 
jf  debtor,   11  Ed.  i.f.2.-    -■■.'■■ 

Farther  provifions  for  -executions  upon  flatutes  mer- 
•)[\znx,'SiXlii.  de  Mercator'',    l^Ed.l.Ji.^ 

The  Chancellor  and  Judges  may  take  recognizance, 
5tat.  de  Mercator',   1 3  Ed.  i-  Ji.  ^. 

The  clerk  of  the  ftatutes  (hair  refiUe  upon  the  place 
md  (hall  be  of  eftate,   IJ^  Ed.  3.  Jl.  i,  c.  li. 

For  ftatutes  ftaple,  27  Ed.  3.  ft.  2.  c,  9-.      15  R,7..  c.  9. 

When  a  ftatute  has  been  (hewn  in  courts  and  the  plea 
jlifcontinued,  the  conufee  on  a  re-fummons  may  have 
xecution  without  producing  it  again,  5  H.  4.  c.  12. 

Statutes  taken  before  the  mayor  of  Calais,  efFeflual  in 
England,   10  H.6.  c.  i. 

On  a  fcire  facias  to  defeat  a  recognizance,  the  cohufor 
hall  find  furety  to  the  party,  as  well  as  to  the  King, 
1 1  //.  6.  C.I  o. 

Recogniza.-.ces  taken  for  keeping  the  peace,  (hall  be 
•eturned  to  the  feflions,   3  H.  7.  c.  1. 

Recognizances  for  debts  may  be  taken  before  the  Chief 
uftices,  &c.     23//.  8.  c.  6.     8  Geo.  r.  c.  25. 

Statutes  (hall  be  entered  with  the  clerk  of  the  recog- 
nizances to  afFtft  a  purchafer,  27  Eliz.  c.  ^  f.  "]. 

Recognizances  Ihall  only  afFeft  a  purchafer  from  the 
day  of  inrolment,  29  Car.  c.  23.  f.  18. 

Recognizances  in  the  name  of  King  James  II.  during 
the  interregnum  good,    I  W.  ^  M.  fejf.  i.   f.  4.  /I  1 1. 

Sheriffs  lees  for  extent,  liberate,  ^c.  reftrained,  8  Geo,  I. 
cap.  25.  fe£l.  5. 

See  peace,  statutcmtewljant,  ^tattttc^ftaplc,  and 

l%Vin.  Abr.  163 — 170. 

Uccognifee,  Is  he  to  whom  one  is  bound  in  a  recog- 
nizance,   mentioned  in  ftat.  11  H.  6.  c.  10. 

UCCOjnittOn,  (Recognitio)  an  acknowledgment.  It  is 
the  title  of  the  fiift  chapter  of  the  ftatute  i  fac.  where- 
by the  pailiament  acknowledged  the  crown  of  England, 
after  the  death  of  Qi^iecn  Elizabeth,  to  have  rightfully 
defcended  to  King  James.  See  Siene  de  verbor,  fignif. 
verb.  Recognition. 

iaccogntttone  aCDtiUanua   pec  Dim   f  liun'ticm 

fatfa,  Is  a  writ  to  the  juftices  of  the  Common  Bench, 
tor  the  fending  of  a  record  touchinj  a  recognizance,  which 
the  recognizor  fugoefts  to  have  been  acknowledged  by 
force  and  durefs,  that  if  it  be  fo,  it  may  be  annulled. 
Reg.  Orig.  fol.  183. 
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ISCCOgnt'tfljS,  (Recognitores)  Is  a  word  frequently  uled 
for  the  jury  impanelled  upon  an  aflife  :  The  leafon  why 
they  are  fo  called,  is,  becaufe  they  acknowledge  a  dif- 
feifin  by  their  verdidt.  Bra^on,  lib.  5.  trail.  2.  c.  9, 
num.  2.  £3"  lib.  3.  tralf,  I.  c.  11.  num.  16. 

ISCCOnrtltatl.  A  church  is  faid  reconciliari  when  it  is 
confecrated  again,  after  it  hath  been  polluted,  or  in  the 
po(reflion  of  Pagans  or  Hereticks.  Matt.  Pari/,  anno 
1 152.     Matt.lVeJlm.  anno  10 15. 

lilerO^D,  {Recordum,  from  the  Latin  recordari,  to  re- 
memberj  figiiifies  an  authentick  and  uncontroulable  tefti- 
mony  in  writing,  contained  in  rolls  of  parchment,  and 
preferved  in  courts  of  record,  and  they  are  faid  to  be  Fe- 
tujlatis  &  veritatis  vejiigia  Coke's  Preface  to  his  8  Rep. 
Brit  ton,  c.  27.  and  Lamb.  Eiren.  lib.  I.  c.  13.  An  ait 
committed  to  writing  in  any  of  the  King's  courts,  du- 
ring the  term  wherein  it  is  written,  is  alterable,  being  no 
record ;  but  that  term  once  ended,  and  the  adt  duly  in- 
rolled,  it  is  a  record,  and  of  that  credit  that  admits  of 
no  alteration  or  proof  to  the  contrary.  Bro.  tit.  Record, 
num.  20,  22.  yet  fee  Co.  4  Rep.  Rawlinh  cafe,  fol.  52, 
The  King  may  make  a  court  of  record  by  his  grant. 
Glonvile,  lib.  8.  r.  8.  Button,  c.  I2i.  As  Qiieen  Eli- 
zabeth by  her  charter,  dated  the  26th  of  April  iri  the 
Third  year  of  her  reign,  made  the  confiftory  cuurt  of 
the  univerfity  of  Cambridge,  a  court  of  record.  Bro.  tir. 
Record,  Teems  to  infinuate  that  no  court  eccleftajlical  is  of 
record;  yet  we  fee  that  bi(hops  certifying  baJJardy,  biga- 
my, excommunication,  a  marrige,  divorce,  or  the  like,  are 
credited  without  farther  inquiry.  Fleta,  lib.  6.  c.  39,40, 
41,  42.  Lamb.  Eiren.  lib.  I.  c.  13.  Glanvile,  lib.  J.  c.  I'4, 
15.  Reg.  Orig.  f.  5.  BraP.on^  I.  5.  iraff.^.  c.  20.  n.  5. 
Britton,  c.  92,  94,  .'06.  107,  &  190.  Do^.  &  Stud.  I.  2. 
c.  5.  And  a  teftament  (hewed  under  feal  of  the  ordinary 
is  not  traverfable.  36/f.  6.  r.  31.  Perkin's  Tejlamcnt 
491.  Fulbeck's  Parallels,  fol.  61.  The  reafon  of  whidi 
opinion  may  be,  becaufe  by  the  Civil  or  Canon  latv,  no 
record  is  held  fo  firm  but  that  it  may  be  checked  by 
withelTes  able  to  depofe  it  to  be  untrue  ;  whereas  in  our 
Common  law,  againft  a  record  of  the  King's  court,  after 
the  term  wherein  it  is  made,  no  witnefs  can  prevail.  Brit' 
ton,  cap.  189.  Co.  lib,  -i^.-fol.  71.  Hind's  cafe  Lib.  JJf. 
fol.  227.  nota  21.  We  reckon  three  forts'  of  records, 
viz.  a  record  judicial,  as  attainder,  fcff.  A  record  minif- 
ierial  M'^on  oath,  as  an  office  of  inquifition  found.  And 
a  record  made  by  conveyance  and  confent,  as  a  fine  or 
deed  inrolled,  or  the  like.      Co.  lib.  f.  546.   Ogneli's  cafe. 

Records  of  juftices  of  a/Tife,  gaol-delivery,  and  Oyer 
and  Terminer,  (hall  be  fent  to  the  Exchequer,  and  kept 
in  the  Treafury,  9  Ed.  3.  ft.  i.  c.  5. 

Search  and  exemplifiation  to  be  made  for  all  perfcns 
concerned,  46  Ed.  3. 

The  penalty  of  rafing  or  altering  records  or  verdids^ 
8  Ric.  2.  c.  4. 

Records  of  a/fife  (hall  be  delivered  into  the  Treafury 
every  other  year,   11  H.  4.  c.  3. 

Records  of  fines  burnt  in  the  Temple,  to  be  fupplied, 
31  Car.  2.  c.  3. 

By  ftat.  8  Hen.  6.  c.  12.  f.  3.  it  is  enaded,  That  if  any 
record,  or  parcel  of  the  fame,  writ,  return,  panel,  pro- 
cefs,  or  warrant  of  attorney  in  the  King's  court  of  Chan- 
cery, Exchequer,  the  one  Bench  or  other,  or  in  his  trea- 
fury, be  willingly  ftolen,  taken  away,  withdrawn,  or 
avoided  by  any  clerk,  or  by  other  perfon,  becaufe  where- 
of any  judgment  (hall  be  reverfed;  and  fuch  ftealer,  taker 
away,  withdrawer  or  avoider,  their  procurators,  coun- 
fellors  and  abettors  thereof  indidted,  and  by  procefs  there- 
upon made  thereof  duly  convidl  by  their  own  conftfTion 
or  by  inqueft  to  be  taken  of  lawful  men,  whereof  the 
one  half  ihall  be  of  the  men  of  any  court  of  the  fame 
courts,  and  the  other  half  of  others,  (hall  be  judged  for 
felons,  and  (hall  incur  the  pain  of  felony.  And  that  the 
judges  of  the  faid  courts  of  the  one  bench  or  of  the  other, 
have  power  to  hear  and  determine  fuch  defaults  before 
them,  and  thereof  to  make  due  puniQiment  as  aloie  is 
faid. 

Se^.  4,  Provided  always,  that  if  any  fuch  record,  procefs, 
writ  or  warrant  of  attcney,  f,anel  or  return,  or  parcel 

of 
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of  ^t^e  faaie,  be  now  or  hereafter  (hall  be  .exemplified  in 
the  Kii>^',s  Cl^aii.cery  under  tte  Great  feal,  and  fueh  s^- 
€mplc6catioD  LliCfjE  of  record  inrolled  without  ipy  rafujg 
in  the  faiite^platc  in  the  exemplification  and  the  intoll- 
ment  of  the  fan^e,  that  aticther  time  for  any  err«r  alTign- 

^ed  or,to,,be,9ffijned  in  tlie  faid  record,  procefs,  writ,  war- 
laiit  of  attorney,  panel  or  return,  in  any  letter,  word, 
cla.ufe  or  uiaf.er  of  the  fame  varying  or. contrary  to  the 

,  faid  exemplification  and  the  inrollment,  .there .piallrhe  no 
jjjdginent  of  the  faid  recoids  and  procefs  r«ver^4-,npr.  ad- 

.^ri'jlled.     See  iS. Fin.  k^r.  1 -JO — 192.  

;    Mcro^oaw  facias,  or  MccnjMti  facias.  Is  a  writ 

diredted  10  the  IhenfF,  to  remove  a  caule  depending  in  an 
inferior  court,  as  court  of  Ancient  demefnej  luindied  or 
county,  to  ihe  King's  Bench  or  Common  Pleas.  F.N.B. 
/.  72.  Where,  and  in  what  cafes  this  writ  lies,  read  ,j5r«if, 
tit.  Recordare  is'  Pone.  It  feems  to  be  called  a  rccordfirc, 
becaufe  it  commands  the  fheriff  to  whom  it  is.dite^etj  to 
make  a  record  ai  the  proceedings  by  himfelf  and  ^thers, 
and  then  to  fend  up  the  caufe.  See  the  table  of  the  R^. 
Grig,  verbo  Recordare.    See  aifo  Cei"tio?ai*i  and  ^reUaiS 

an  ruciam.  .    ^ 

KCCO^liCt  (Recordator)  Is  he  whom  the  mayor,  or 
other  magirtrate  of  any  city  or  town  corporate  .having 
jurifdidfion,  or  a  court  of  record  within  their  preqindts, 
by  the  King's  grants,  doth  allbciate  to  him  for  his  better 
direftion  in  matters  of  juftice  and  proceedings  according 
to  law  :  And  is  therefore  for  the  moft  part  a  m'an  verfed 
and  experienced  in  the  law.  The  recorder  of  London  is 
one  of  the  juftices  of  Oyer  and  Terminer ;  and  a  juftice 
of  the  quorum,  for  putting  the  laws  in  execution  for  prp- 
ferving  of  the  peace  and  government  of  the  city  :  And 
being  the  mouth  of  the  faid  city,  he  learnedly  delivers  the 
fentences  and  judgments  of  the  courts  therein  ;  and  alfo 
certifies  aud  records  the  city  cufloms,  i^c.  Chart.  K. 
Charles  2.  I  In/l.  288.  He  is  chofen  by  the  Lord  mayor 
and  aldermen  ;  and  attends  the  bufinefs  of  the  city  on 
any  warning  by  the  Lord  mayor,  ^'c, 

K££0i3£rj>,  (Recuperatio,  from  the  Fr.  recouvrer,  recu- 
perare,)  Signifies  in  a  legal  acceptation,  an  obtaining  any 
thing  by  judgment  or  trial  of  law,  as  eviiiio  doth  among 
the  Civilians.  And  here  note,  That  there  is  a  trtfe  reco- 
very, and  a  feigned  one.  A  true  recovery  is  an  a£tual  or 
real  recovery,  of  any  thing,  or  the  value  thereof,  by 
judgment ;  as  If  a  man  fued  for  any  land,  or  other  thing 
moveable  or  immoveable,  and  have  a  verdi£l  or  judg- 
ment for  him.  A  feigned  recovery  is  (as  the  Civilians 
call  it)  ^adam  fidio  juris,  a  certain  form  or  courfe  fet 
down  by  law  to  be  obferved,  for  the  better  afluring  of 
lands  or  tenements  unto  us :  And  the  end  and  eiFed 
thereof  is  (according  to  IVeJl.  Symbol,  part  2.  tit.  Reco- 
veries-, feii.  I.)  to  difcuntinue  and  deftroy  eftates-tail,  re- 
mainders and  reveifions,  and  to  bar  the  intails  thereof. 
And  in  this  formality  are  required  three  perfons,  w/z. 
the  demandant,  tenant  and  vouchee.  The  demandant  is  he 
that  brings  the  writ  of  entry,  and  may  be  terrned 
the  recoverer.  The  tenant  is  he  againlt  whom  the 
writ  is  brought,  and  may  be  termed  the  recpyerae. 
The  vouchee  is  he  whom  the  tenant  voucheth,  and 
calls  to  warranty  for  the  land  in  demand.  A  reco- 
very with  double  voucher  is,  where  the  tenant  voucheth 
one,  who  voucheth  ailother,  or  the  common  vouchee. 
And  a  recovery  with  treble  voucher  is,  where  three  are 
vouched.  But  to  explain  this  point  a  little  more:  A 
man  that  is  defirous  to  cut  ofF  an  eftate-tail  in  lands  Of 
tenements,  to  the  end  to  fell,  give  or  devife  it, 
caufeth  a  feigned  writ  of  entry  fur  dijfeiftn  en  le  poji,  to 
be  brought  for  the  lands  of  which  he  intends  to  cut  off 
ihe  intail,  and  in  a  feigned  count  or  declaration  thereup- 
on made,  pretends  he  was  dideifed  by  him,  who  by  a 
feigned  fine  or  deed  of  bargain  and  fale  is  named  and  fup- 
pofed  to  be  the  tenant  of  the  land.  This  feigned  tenant, 
if  it  be  a  fmgle  recovery,  is  made  to  appear  and  vouch  the 
bagbearer  of  writs  for  the  Cujios  brevium,  or  the  cryer  in 
the  Common  Pleas  (for  there  only  can  fuch  recoveries  be 
fufFcred)  who  makes  default.  Whereupon  the  land  is  re- 
covered by  him  that  brought  the  writ,  and  a  judgment 
is  by  fuch  fiction  of  law  entered,  that  the  demandant  (hall 
recover,  and  have  a  writ  of  feiftn  for  the  polTeffion  of  the 
3  -    • 
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lands  demended,  aud  that  the  tenant  (hall  recover  tht 
value  of  the  lands  againfl  the  lands  of  the  vouchee. ■  Tti. 
feign.e<l  recovery  is  alfo  called  a  common  recovery,  b^c^ufe 
it  is  a  beaten  and.  common  path  to  that  end  for  whi^  ji 
is  appointed,  viz.  to  cut  ofF  the  eftates  above  fpecified, 
But  .)  true  recovery  is  as  well  of  the  value  as  of  the 
thing  :  For  example,  If  a  man  buy  land  of  another  WHtli 
warranty,  which  land  a  third  perfon  afterwards  by  j(uit 
of  law  rerovereth  againft  me,  I  have  my  remedy  ag^f) 
him  that  fold  it  me,  to  recover  in  value,  that  is,  tp.jte- 
cover  fo  xnuch  in  money  as  the  ^and  is  worth,  Qr^fo 
much  other  lands  by  way  of  exchange.  F-  N,  B.,4il. 
134.     Cowell.  .  .  ,j 

A  recovery  in  a  large  fenfe  is  a  reftitution  to  a  foraei 
right  by  folemn  judgment  ;  and  judgmen;s,  whether<«b- 
tained  after  a  real  defence  m^deby'the  tenant  to  thewrit 
or  whether  pronounced  upon  his  default  or  feint  plea: 
had  the  fanie  efficacy  and  force  to  bind  the  rjght  of  the 
lapd  in  queltion  ;  this  was  the  notion  of  the  Common 
law,  and  from  hence  .men-.t^qk  an  opportunity  of-ma- 
king  ufe  of  the  decifions  of  tlie  court  to  their  owt^.ad- 
vantage,  and  to  the  prejudice  of  others,  who  thoughviin 
fome  cafes  Itrangers  to  the  adlion,  yet  were  interelled.ir 
the  land  for  which  it  was  biopgbt.      2  hji.  75,429.  '. 

For  whilft  thefe  recoveries  wt re  governed  by  the  ftri^ 
rules  of  the  Common  law,  particular  tenants,  as  tenant 
i.n  dower,  courtefy,  in  tail  after  poflibility  of  ifl'ue  ■«(. 
tindl,  and  for  life  only  ;  all  thofe  who  had  made  lerfe 
for  years,  and  thofe  whofe  wives  were  intitjed  to  dower 
often  took  advantage  of  them,  and  by  felling  the  lands 
and  fufFering  their  purchafers  to  recover  them,  itherebi 
defeated  the  right  of  ihofe  in  remainder  or  revcrfion,  tfic 
which  were  incorTvenicMces  fo  great,  that  it  was  though 
neceiflary  to  provide  againft  them  by  pofitive  laws ;  as  .flat 
IVeJi.  2.  c.  3.  which  makes  provifion  for  him  in  rever 
fion,  againft  the  recoveries  fnfFercrl  either  by  the  tenar 
in  dower,  by  the  courtefy,  or  in  tail  after  poflibility  c 
ilTue  extin(3,  or  for  life  ;  and  by  the  4th  chapter  of  this  ftu 
tute,  the  wife  is  fecured  as  to  her  dower ;  and  the  ffatui 
oi  Gloucefler,  c.ii,  ^ni  Jlcft.  7  ^5"  21  Hen.  8.  have  efts 
blifhed  the  right  of  termors,  and  enabled  them  to  faiflf 
fuch  recoveries..  See  Co.  Lit.  104.  Kel.  109.  F.  N.  1 
46S.     Plow.  S7.     Dr.  i^  Stud.  ^s. 

But  there  is  no  exprefs  provilion  made  by  any  itatm 
to  pr^ferve  the  intereft  of  the  ifTue  in  tail,  or  of  him  i 
reverfioii,  againft  a  recovery  fufFered  by  the  donee,  yet 
feems  to  have  been  for  two  hundred  years  after  tbema 
king  the  ftatute  de  donis,  that  they  were  proiedled  by  tha 
ftatute ;  and  therefore  we  find  no  exprefs  refolution 
where  fuch  recovery  was  allowed  to  bar  the  i/Tue  in 
or  tbofe  in  remainder  or  reverfion,  till  the  reigns  of 
4.  and  H.  7.  though  in  fome  cafes  the  donee  in  tail 
allowed  to  charge  the  intail,    and  even  to  bar  it.  ,t| 

1  Rol.  Abr.  342,    Co.  Lit.  343.    10  Co.  37.    Plow: 

2  hft.  335.      Co.  Lit.  374.      \Lcon.  132,   133, 
©rtatcr^tail. 

When  thefe  recoveries  were  eftablifhed  as  a  con 
conveyance,  and  the  beft  an,d  I'acureft  way  of  barriiigM 
iffue  in  tail,  and  thofein  reverfion  or  remainder,  the  teiSA'" 
for  lif^  began  to  apply  them  once  more  to  the  ptijudic* 
of  thofe  that  had  the  inheritance  ;  and  though  the  lorme, 
ftatutes  gave  thofe  who  had  the  inheritance  a  remedy,  ye 
the  provifion  made  by  \.\^v^  being  tedious  and  expeiifive 
it  was  thought  proper  to  make  the  32  H.  8.  c.  31.  wbid 
declares  ^Jl  fuch  co.yinous  recoveries  againft  the  particula 
tenants  to  be  void  in  refpeft  to  him  in  reverfion  or  re 
m^inder;  and  though  the  judges  very  realonably  deter 
mined  recoveries  againft  that  a<Sl  to  be  not  only  void 
but  a  forfeiture  of  the  particular  eftate,  bcc.iufe  it  vn 
a  mannsf  of  conveyance  as  much  known  at  that  tim< 
as  a  fine  or  feofi^inent,  and  therefore  by  parity  of  reafoi 
ought  to  have  the  fame  efFedt  and  operation  ;  ye:  'tha 
ftatute  did  not  fully  anfwer  the  end  for  which  it  wa 
made.     Ca.  L//.  356.  a.      i  Co.  i^'.     Vaugh.  ^i. 

For  if  A.  had  been  tenant  for  life,  and  made  a  leafi 
for  years  to  B.  and  B.  Iiad  made  a  feoffment  in  fee,  i 
the  feoffee  had  fufFered  a  recovery,  ai  d  vouched  the  te 
nant  for  life,  this  was  no  void  recovery  vwithin  the  fta 
tute  ;  becaufe  A.  the  tenant  for  life  was  not  feifcd  at  th 
'  "'■  , ;  '   .         'tlm 
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time  of  the  recovery,  for  the  feoffment  of  the  termor 
was  a  difleifin  to  A.  and  him  in  reverfion  ;  and  the  fta- 
tute  makes  recoveries  of  tenants  for  life  in  pofleflion  only 
void  againft  them  to  whom  the  reverfion  then  belongs, 
10  Co.  45.  a.     Co.  Lit.  362. 

Yet  where  tenant  for  life  bargained  and  fold  his  land 
in  fee  by  indenture  inroUed,  and  the  bargainee  fuffered  a 
recovery,  and  vouched  the  bargainor,  this  was  a  void  re- 
covery, and  a  forfeiture  within  the  32  H.  8.  for  though 
the  bargain  and  fale  was  of  the  inheritance,  yet  it  paft 
only  an  eftate  for  life  of  the  bargainor,  which  was  the 
greateft  eftate  he  could  lawfully  pafs,  and  confequently 
the  reverfioner  was  not  devefted  ;  and  therefore,  the  bar- 
gainee being  a  legal  tenant  for  life  in  pofleflion,  the  reco- 
very againft  him,  though  with  a  voucher  of  the  bar- 
gainor, was  void  within  that  a£t  againft  him  in  reverfion, 
whofe  reverfion  was  not  turned  to  a  right  as  in  the  for- 
mer cafe  of  a  difTeifin.  i  Co.  15.  Pelham'i  cafe,  i 
Lton.  123.  S.  C. 

But  the  former  defedl  was  cured  by  14  El'tz.  which 
declares  all  recoveries  (had  by  agreement  of  the  parties, 
or  by  covin)  againft  tenant  for  life,  of  any  lands  where- 
of he  is  fo  feifed,  or  againft  any  other  with  voucher  over 
of  him,  to  be  void,  as  againft  the  reverfioners  and  their 
beir«. 

*rhefe  ftatutes  made  no  provifion  for  reverfions  or  re- 
mainders expeftant  on  eftatcs-tail ;  and  therefore  if  there 
lie  tenant  for  life,  remainder  in  tail,  remainder  in  fee, 
and  the  tenant  for  life  fuffers  a  recovery,  and  vouches 
the  remainder-man  in  tail,  who  vouches  the  common 
vouchee ;  this  is  fo  far  from  being  a  void  recovery  with- 
in thofe  ftatutes,  that  the  reverfion  in  fee  is  aftually  bar- 
red by  it ;  for  the  intended  recompence,  which  the  re- 
jnainder-man  in  tail  is  to  have  againft  the  common 
vouchee,  is  to  go  in  fucceffion,  as  the  eftate-tail  would 
havedone ;  and  it  can't  be  a  covinous  recovery  within  the 
aft,  becaufe  the  remainder  in  tail  joined  in  it,  who  may 
at  any  time  fufFer  fuch  a  recovery  to  deftroy  the  remain- 
der in  fee.  10  Co.  39.  b.  45.  jenning's  cafe.  Co.  Lit. 
362,  a,  3  Co.  60.  b.  Cro.  Eliz.  562.  tf^ifeman  v. 
Crow.     Moor  690.     Cro.  Eliz.  570. 

Thefe  common  recoveries  were  no  fooner  allowed  of 
by  the  judges  to  bar  eftates-tail,  but  men  begun  to  im- 
prove them  into  a  common  way  of  conveyance,  and  to 
declare  ufes  upon  them,  as  upon  fines  and  feoffments. 
Hence  it  is,  that  the  ftatutes,  which  provide  againft  any 
alienations  or  difcontinuances  of  particular  tenants,  pro- 
vide at  the  fame  time  againft  their  recoveries ;  thus  1 1 
H.  7.  c.  20.  declares  all  recoveries,  as  well  as  other  dif- 
continuances by  fine  or  feoffment  of  women  tenants  in 
tail,  of  the  gift  of  their  hufbands,  or  their  anceftors, 
to  be  void ;  fo  a  recovery  againft  hufband  and  wife  of 
the  inheritance  of  the  wife,  without  any  voucher,  is  de- 
clared to  be  void  within  32  ff.  8.  tap.  28.  though  the 
flatute  fays,  fuffered  or  done  by  the  hufband ;  for  this, 
like  a  feoffment  by  baron  and  feme  in  fubftance,  is  the 
aft  of  the  baron  only  j  and  fo  within  the  ftatute,  but  a 
common  recovery  fuffered  by  a  feme  covert,  where  her 
hulband  joins  with  her,  is  good  to  bar  her  and  her  heirs. 
Dcff.  and  Stud.  54,  Co.  Lit.  326.  a,  8  Co.  72.  2 
Inft.  342.     2  Rol.  Abr.  205.     10  Ce.  43. 

1,  Who  may  fuffer  a  recovery ;  and  of  what  things  a  re- 
tovery  may  be  fuffered,  and  by  what  names. 

2,  W/iat  ejiates  and  interejis  may  be  barred  by  a  common 
TKovery  ;   and  of  fingle  and  double  voucher. 

3,  Of  erroneous  and  void  rectwries,  who  may  avoid 
them,  and  by  what  method. 

1.  Who  may  fuffer  ti  recovery  ;  and  of  what  things  a  re- 
entry may  be  fuffered,  and  by  what  names. 

When  recoveries  were  improved  mto  a  common  way 
of  conveyance,  it  was  thought  reafonable  that  thofe, 
whom  the  law  had  judged  incapable  to  aft  for  their  own 
intereft,(hould  not  be  bound  by  the  judgment  given  in  re- 
coveries, though  it  was  the  folemn  aft  of  the  court ;  for 
where  the  defendant  gives  way  to  ti^e  judgment,  'tis  as 
much  his  voluntary  aft  and  conveyance,  as  if  he  had 

Vol.  II.  N'.  119. 
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transferred  the  land  by  livery,  or  any  other  aft  in  pa'u  ; 
and  therefore  if  an  infant  fuffers  a  recovery,  he  may  re- 
verfe  it,  as  he  may  a  fine  by  writ  of  error,  daring  hi3 
minority  ;  and  this  was  formerly  taken  for  law,  as  well 
where  the  infant  appeared  by  guardian,  as  by  attorney, 
or  in  perfon  ;  but  now  the  diftinftion  turns  on  (his  point, 
that  if  an  infant  fufters  a  recovery  in  perfon  'tis  errone- 
ous, and  he  may  reverfe  it  by  writ  of  error;  but  eveii 
in  this  cafe  the  writ  of  error  muft  be  brought  during  his 
minority,  that  his  infancy  may  be  tried  by  the  infpeftion 
of  the  court,  for  at  his  full  age  it  bccori»es  obligatory 
and  unavoidable  ;  but  in  cafes  of  neceflity,  the  court  has 
admitted  the  infant  to  appear  by  guardian,  and  to  fuffer 
a  recovery,  or  come  in  as  vouchee  ;  but  this  loo  is  fel- 
dom  allowed  by  the  court ;  and  upon  emergencie?,  wheil 
it  tends  to  the  improvement  of  the  infant's  affairs,  or 
when  lands  of  equal  value  have  been  fettled  on  bim,  and 
thefe  recoveries  have  been  allowed  and  fuppotted  by  the 
judges,  the  infant  could  not  fet  them  afide  or  fhake 
them;  befides,  if  fuch  recoveries  be  to  the  prejudice 
of  the  infant,  he  has  remedy  for  it  againft  his  guar- 
dian, and  may  reimburfe  himfelf  out  of  his  pocket,  to 
whom  the  law  had  committed  the  care  of  him.  i  Buf. 
235.  %  Rol.  Abr.  -y)^.  Co.Lit.'^^i.b.  10  Co.  43. 
X  Rol.  Abr.  731,  742.  I  Std.  321,  322,  I  Lev.  142. 
2  Sound.  94.  Cro.  Eliz.  471,  Hob.  169.  Cro.  Car. 
307.  5  Mod.  209.  Mes  10  Co.  43.  and  2  Rol.  Abr. 
395.  cont.  See  2  Salk,  567.  Where  J.  S.  being  of  the 
age  of  nineteen  years,  his  fifter  who  was  next  in  re- 
mainder, and  alfo  his  heir,  married  one  of  his  footmen, 
and  he  petitioned  the  King  for  leave  to  fuffer  a  recovery, 
who  referred  it  to  the  judges  of  the  Common  Pleas,  be- 
fore whom  feveral  precedents  of  recoveries  fuffered  by 
infants  on  Privy  feals  were  produced  ;  but  the  judges  ob- 
ferving,  that  moft  of  them  were  on  the  petitions  of  theit 
fathers  on  their  fons  marriages,  and  an  equal  recom- 
pence given,  and  that  there  was  no  fuch  confideration  irt 
this  cafe,  refufed  j  but  for  this  fee  the  above  authori- 
ties, and  I  Vern.  461. 

If  an  infant  fuffers  a  recovery,  and  appears  by  attor- 
ney, it  feems  he  may  reverfe  it  after  his  full  age  ;  be- 
caufe here  it  may  be  difcovered,  whether  he  was  with- 
in age  when  the  recovery  was  fuffered,  becaufe  it  may 
be  tried  per  pais,  whether  the  warrant  of  attorney  was 
made  by  him  when  he  was  an  infant.  Sid.  321.  i 
Lev.  142.  ^ 

A  recovery,  as  well  as  a  fine  by  a  feme  covert,  is 
good  to  bar  her  j  becaufe  the  pracipe  in  the  recovery  an- 
fwers  the  writ  of  covenant  in  the  fine  to  bring  her  into 
court,  where  the  examination  of  the  judges  deftroys  the 
prefumption  of  law,  that  this  is  done  by  the  coercion  of 
her  hufband,  for  then  'tis  prefumed  they  would  have  re- 
fufed her.      10  Co.  43.  a.     2  Rol.  Abr.  395. 

Recoveries,  being  now  fettled  as  common  alTurances  to 
eftablifti  men  in  their  purchafes,  are  very  much  favoured 
by  the  judges,  and  not  compared  to  judgments  in  other 
real  aftions  or  adverfary  fuits.  2  In/l.  353.  Poph,  22, 
23.      2  Vent.  32. 

So  if  a  man  be  feifed  of  a  reputed  manor^  which 
really  is  no  manor,  and  he  fuffers  a  common  recovery  of 
this  by  the  name  of  a  manor,  this  is  a  good  recovery  of 
the  lands  which  conftituted  the  reputed  manor ;  though 
ftriftly  fpeaking  there  is  no  manor  recovered,  becaufe 
the  law  fupports  this,  as  all  other  conveyances,  according 
to  the  intention  of  the  parties ;  for  it  would  be  fevere  to 
vacate  this  conveyance,  when  the  purchafer  recovered 
them  by  the  affent  of  the  vendor  under  fuch  a  denomina- 
tion. 2  Rol.  Abr.  396,  6  Co.  64.  2  Rol.  Rep.  67,  a 
Vent.  32.  S.  P,  See  Cro.  Eliz.  524,  707.  and  I  Keb. 
591,  691.  cont. 

So  il  a  recovery  be  fuffered  of  a  manor  with  its  ap- 
purtenances, lands  which  have  been  reputed  parcel  of  the 
manor  fliall  pafs  ;  for  'tis  but  equitable,  quod  voluntas 
Domini  volentis  rem  fuam  in  alium  transferre  rata  habea- 
tur ;  and  though  the  recovery  does  not  mention  the  lands 
reputed  parcel  of  the  manor,  but  only  the  manor  itfelf, 
yet  this  was  fupplied  by  the  indenture  which  was  of  the 
manor,  and  all  lands  reputed  parcel  thereof,  and  though 
occupied  together  but  two  years.  1  Sid.  190.  i  Lev.  27, 
I  Ktb.  591,  6gi.  2  Mod.  235.  S.  C.  between  TVmand 
7  H  'piynn. 
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Thynn  ;  and  rote,  that  in  all  the  books  which  report  this 
cdCe,  'tis  faid,  that  as  to  Sir  Moyle  Finch's  cafe,  (which 
fee  6  Co.  33.)  all  the  judges  of  England  gave  their  opi- 
nions under  their  hands,  that  the  lands  in  reputation, 
belonging  to  that  manor,  (hould  not  pafs  ;  but  that  Coke, 
after  he  was  made  Chief  Juftice,  got  it  adjudged  other- 
wife,  and  fo  it  hath  been  held  ever  fince  ;  and  well  it 
•was  that  it  was  fo  adjudged,  becaufe  many  fettlements 
depend  thereon. 

If  a  man  having  a  third  part  of  a  manor  fufFers  a  re- 
covery of  a  moiety,  this  is  good  to  pafs  his  intereft  in 
the   third   part ;  for  where  the   words  of  a  conveyance 
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this  (hill  not  bar  the  remainder  in  tail,  nor  the  remaai- 
der  in  fee,  becaufe  the  remainder-man  in  tail  was  not  te- 
nant to  thepracipe,  and  confequently  could  not  have  the 
intended  recompence,  becaufe  that  was  given  in  lieu  of 
the  eftate  recovered,  which  was  no  greater  than  the  eftate 
for  life,  he  only  being  legal  tc  ant  tn  the  pracipe.  i 
Rol.  Abr.  395.  Dyer  ^^2.  Cro.  Eliz.  670.  Moor 
255,  256. 

In  a  writ  of  error  to  reverfe  a  common  recovery,  the 
tenant  to  the  pracipe  was  made  by  a  fine,  the  recovery 
was  fufFered,  and  the  fine  was  reverfed  ;  yet  it  was  held 
a  good  lecovery,  for   there    was   a  good   tenant   to  the 


(which  a  recovery   is  agreed   to  be,)  contain  more  than  \  pracipe  at  the  time.      2  Saik.  568.  Lloyd  v,  Evelin, 


the  grantor  can  convev,  it  would  be  an  unreafonable  in- 
terpretation to  make  this  void  and  intirely  ufelefs,  when 
they  are  fufHcient  to  convey  fo  much  as  he  might  law- 
fully pafs}  fo  if  the  recovery  had  been  in  this  cafe,  of 
the  third  part  of  the  manor,  by  the  name  of  the  moiety, 
part  and  purparty  of  the  manor,  this  had  been  good  for 
the  whole  third  part,  and  not  only  for  a  moiety  of  the 
third  part.     C)o.  Car.  109,   iio.  IJham  v.  Morris. 

In  ejedment  a  fpecial  verdid  found,  that  there  was  a 
parifti  of  Ribton,  and  the  vill  of  Rihtoriy  but  the  latter 
rot  of  equal  extent  with  the  former  ;  and  that  J.  S. 
was  feifed  of  land  in  tail  in  the  parifh,  but  not  in  the 
vill ;  and  bargained,  and  fold  the  land  in  the  parilh  of 
Ribton^  with  covenant  to  levy  a  fine,  and  fufler  a  reco- 
very to  the  ufes  in  the  deed  ;  but  the  fine  and  recovery 
were  only  of  the  lands  in  Ribton  ;  the  queftion  was, 
Whether  this  recovery  would  ferve  for  the  faid  land  in 
the  parifh  of  Ribton  ;  and  though  it  was  objedled,  that 
where  a  place  was  named  in  the  record,  and  no  mote  faid, 
'tis  always  intended  a  vill ;  and  confequently,  that  in 
this  cafe,  the  fine  and  recovery  being  of  lands  in  Ribton, 
(hall  pafs  only  the  lands  in  the  vill  of  Ribton;  and  tho' 
it  was  further  urged  that  it  was  dangerous  to  extend  the 
recovery  farther  than  the  words  of  the  record,  becaufe 
the  deed  declares  the  intention  of  the  parties  to  pafs  the 
lands  in  the  parifh,  inafmuch  as  by  fuch  conftrudtion  no 
man  could  tell  what  was  conveyed  by  fines  and  recove-  \ 
ries,  but  muft  for  greater  certainty  have  recourfe  to  a 
pocket  deed  ;  yet  the  court,  in  favour  of  common  reco- 
veries, extended  this  recovery  to  the  lands  in  the  parifh  of 
Ribton  ;  and  the  rather  in  this  cafe,  becaufe  the  vetdift 
found,  that  he  that  fufFered  the  recovery  had  no  lands  in 
the  vill,  and  confequently  that  the  recovery  muft  be 
void,  if  not  extended  to  the  parifli ;  and  though  parifhes 
are  not  fo  ancient  as  vills,  and  therefore  till  lately  were 
never  inferted  in  writs,  yet  now  they  are,  and  the  law 
takes  notice  of  them.  2  Vent.  31,  32.  Sir  John  Otiuay's 
cafe.  I  Mod.  250.  and  2  Mod.  233.  S.  C.  But  (or 
this  fee  Hutt.  105.  Godb.  Cro.  Car.  269.  2  RoL  Abr. 
20.  Cro.  Jac.  574,  120.  i  Mod.  206.  2  Mod.  47. 
I  Vent.  143,  170.  I  Mod.  78.  2  Keb.  802,  821,  848. 
Owen  60.  and  2  Mod.  236.  Stock  v.  Fox,  which  feems 
againft  this  cafe,  but  is  reconcilable  with  this  diverfity, 
that  in  thofe  cafes  there  were  lands  upon  which  the  fine 
might  operate,  w'z.  the  lands  in  the  vill  of  Street,  with- 
out taking  in  the  parilh  of  Street  to  carry  the  lands  in 
JValton,  a  vill  of  that  parifh  ;  but  here  if  thofe  in  the 
parifh  fliould  not  pafs,  there  was  no  other  to  pafs. 

2.  JVbat  ejlates  and  interejis  may  be  barred  by  a  common 
recovery  ;  and  of  fingle  and  double  voucher. 

In  refpeft  to  eftates-tail,  and  the  barring  of  them  by 
recovery,  whit  is  principally  to  be  regarded  is,  that  there 
muft  be  a  legal  tenant  to  the  pracipe  at  the  time  of  the 
writ  purchafed,  or  at  the  return  j  for  fince  eflates-tail  are 
only  barred  on  account  of  the  intended  recompence 
which  is  to  follow  the  defcent  of  the  tail,  where  there 
happens  to  be  no  tenant  to  the  pracipe,  the  demandant 
can  really  recover  nothing ;  and  confequently  the  fup- 
pofed  tenant  can  have  no  recompence  in  value  againft 
the  vouchee,  for  that  is  only  given  againft  the  vouchee  in 
confideration  of  what  the  tenant  loft.     Hob.  262. 

As  if  there  be  tenant  for  life,  the  remainder  in  tail, 
the  remainder  in  fee,  and  the  tenant  for  life  with  the  re- 
mainder in  tail  fufFer  a  recovery,  with  voucher  over. 


If  a  manor  be  given  to  a  man  and  a  woman,  and  the 
heirs  of  the  body  of  the  man  begotten  on  the  woman,  and 
they  intermarry,  and  then  the  li;;fbind  fuffers  a  recovery 
of  the  whole  manor  ;  this  is  goud  for  a  moiety,  becaufe 
the  gift  being  made  before  marriage,  they  had  each  an 
undivided  moiety,  whith  they  may  transfer,  but  the  re- 
covery can  operate  but  for  a  moiety,  becaufe  the  lji:fbji;d 
only  was  tenant  to  ihe  praa'pe,  and  confequently  the  de- 
mandant only  could  recover  his  intereft  in  the  manor, 
which  was  but  a  moiety.     A^oor  95.  Brabroke's  cafe. 

If  lands  are  given  to  a  man  and  his  wife,  and  the 
heirs  of  the  body  of  the  hLfband,  and  a  recovery  i.s  haj 
againft  him  only,  this  recovery  will  neither  bar  the  re- 
verfion  nor  the  tail;  for  the  recompence  being  to  go  in 
fucceffion,  as  the  eViAH  which  the  tenant  loft  would  hive 
done,  the  hufband  could  not  lofe  all  the  land,  becaufe  he 
was  not  a  legal  tenant  10  the  whcle,  his  wife  being  jomt- 
tenant  with  him,  who  was  no  party  of  the  writ ;  nor 
could  the  recovery  be  good  for  a  moiety,  becaufe  there 
are  no  moieties  between  baron  and  feme,  but  both  arc 
confidered  as  one  perfon  in  law  ;  but  if  the  hLfbind  hjd 
levied  a  fine,  and  the  conufee  fufFered  a  recovery,  and 
vouched  the  hufband,  who  vouched  the  common  vouchee  ; 
this  had  been  a  good  bar  of  the  intail,  for  there  the  huf- 
band came  in  to  defend  the  eftate-tail,  which  the  wife 
was  a  ftranger  to,  and  the  afTets  which  he  recovered  over 
is  a  recompence  for  the  eftate-tail,  which  he  only  had 
right  to  without  the  feme,  and  which  the  law  gives  him 
power  to  difpofe  of.  Moor  210.  Owen  v.  Adorgan. 
Co.  5.  2  Rol.  Abr.  395.  4  Leon.  93.  i  And.  162. 
Salk.  568.  Clithero  v.  Franklin.     3  Co.  5. 

In  ejeflment,  upon  fpecial  verdid  the  cafe  was,  A. 
feifed  in  fee  of  the  lands  in  queftion  hath  ifTue  B.  his 
eldeft  fon,  C.  his  fecond,  and  D.  his  third  fon  ;  upon  a  ' 
marriage  intended  between  D.  his  youngeft  fon  and  one 
E.  before  marriage  covenants  to  fiand  feifed  to  the  ufe 
of  himfelf  for  life,  remainder  to  D.  and  E.  and  the  > 
heirs  male  of  their  two  bodies,  remainder  to  D.  and  the 
heirs  male  of  his  body,  remainder  to  C.  and  tie  heirs 
male  of  his  body,  remainder  to  B.  and  the  lieirs  male 
of  his  body,  the  remainder  to  his  own  right  heirs ;  A. 
dies,  s.  pracipe  is  brought  againft  one  Upton  as  tenant  of 
the  freehold,  and  after,  before  the  return  of  the  writ, 
D.  by  bargain  and  fale  conveys  the  land  to  Upton  and 
his  heirs,  and  the  deed  was  inrolled  after  the  return  of 
the  writ,  and  within  fix  months;  Upton  vouches  D.  only 
without  his  wife,  and  a  common  recovery  was  fufFered  W 
the  ufe  of  D.  and  his  heirs;  then  E.  dies,  and  after  Z>. 
dies  without  iftlie  male,  having  ilFue  four  daughters,  and 
between  them  and  C.  in  remainder  was  the  queftion, 
what  was  barred  by  this  recovery,  jft.  It  was  agreed 
on  both  fides,  that  here  was  a  good  tenant  to  the  pra- 
cipe, the  bargain  and  fale  being  made  to  Upton  before 
the  return,  yet  it  being  inrolled  in  due  time,  the  freehold 
was  in  Upton  ab  initio.  2dly,  That  this  fettlement  being 
made  belore  marriage,  when  the  huftjand  and  wile  took 
by  moieties  and  not  by  inticrties,  the  hufband  had  abfoiutc 
power  over  his  own  moiety,  and  therefore  for  that  the 
recovery  was  an  abfolute  bar,  wherein  this  differs  from 
the  cafe  of  Owen  aid  Morgan,  3  Co.  5.  where  ibey  took 
by  intierties.  3dly,  That  this  recovery  was  no  bar  to  the 
other  moiety  of  E.  becaufe  (he  was  not  party,  but  her 
eftate-tail  in  that  continued  untouched,  though  it  was 
urged  alfo  to  be  a  bar  for  her  moiety,  flic  dying  firff, 
and  fo  her  hufband  in  as  fole  tenant  of  the  whole  ub  ini- 
tio, and  that  during  the  coverture  the  hufljand  had  powei 
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I  make  a  good  tenant  of  the  wl.ole;  but  the  court  held 
•hcrwife.  4thly,  It  was  held,  that  the  eftate-tail  to 
).  and  E.  being  determined,  the  reinainder  to  D.  in  tail 
rale  general,  and  all  the  other  remainders  depending 
lereon  were  barred  abfolutely  by  this  recovery  ;  for  D. 
>min;  in  as  vouchee,  comes  in  privity  and  reprefenta- 
on  of  all  the  eftates  he  hath  or  had,  and  confequently 
;  comts  in  rcprefentation  of  the  remainder  to  liimfelf 

I  tail  male  general,  and  then  the  recompence  in  va- 
e  coes  to  that,  and  alfo  to  all  the  other  remainders  de- 
;nding  thereupon,  and  bv  confequence  all  are  barred  by 
le  recovery.     Hallet  v.  Saunders,   "^Lev.  107.  S.  C. 

Tenant  in  tail,  in  confiJeration  of  his  fon's  marriage, 
ovenants  to  ftand  feifed  to  the  ufe  of  himfelf  and  his  heirs 

II  the  marriage,  and  then  to  the  ufe  of  himfelf  for  life, 
nd  after  to  the  ufe  of  his  fon  and  to  the  heirs  of  his 
odv,  and  fi  ft'ers  a  common  recovery  with  fingle  voucher 
3  tiiis  purpofe,  and  then  died  without  ifTue ;  this  reco- 
erv  did  not  bar  the  remainder  expectant  on  the  eftate- 
}il,  for  the  covenant  had  changed  the  cftate-tail  into  a 
;e,  and  confequently  the  recompence  could  not  be  in 
eu  of  the  intail,  lince  the  tenant  to  ihe  pr/scipe  was  not 
jifed  of  the  eftate-tail  at  the  time  of  the  recovery  fufFer- 
d.  reh.  51.  Frejkwater  v.  Rais,  fee  2  Sulk.  6ig.  which 
eems  contrary. 

A.  fenant  for  life,  remainder  to  B.  in  tail,  the  re- 
nainder  fo  C.  in  fee,  A.  and  B.  join  in  a  fine  come  ceo, 
ic.  to  a  ftranger,  who  renders  it  to  A.  for  life,  remain- 
,er  to  B.  and  his  heiis ;  afterwards  A.  and  B.  fufFer  a 
ecovery  with  fuigle  voucher  to  the  ufe  of  B.  and  his 
leirs  -,  this  recovery  did  not  bar  the  remainder  in  fee, 
^caufe  by  the  render  they  were  feifed  of  a  new  eftate, 
nd  B.  was  not  either  tenant  in  poflellion,  or  feifed  in 
i^ht  of  the  intail  ;  and  confequently  the  recompence 
leing  given  in  lieu  of  the  eftate  recovered,  the  tail  could 
lot  be  docked,  nor  the  remainder  man  barred  by  this 
ecovery,  becaufe  the  tenants  to  the  pracipe  were  not 
eifed  of  it  at  the  time  of  the  recovery  fuffered,  Cro. 
?//z.  807.     Peek  V.  Channell,  Moor  b^^^. 

As  to  the  ufe  of  the  fingle  and  double  voucher,  it  is 
0  be  obferved,  that  the  tenant  which  lofes  the  land  has, 
ipon  his  vouching  over,  a  recompence  in  value  adjudg- 
ed againft  his  vouchee,  which  is  to  go  in  the  fame  fuccef- 
ion  as  the  land  recovered  would  have  done  :  Now  a  re- 
:overy  with  fmgle  voucher  is  fufficient  to  bar  an  eftate 
ail  where  the  tenant  in  tail  is  tenant  to  the  pracipe,  and 
eifed  of  the  lands  in  tail  at  the  time  of  the  pracipe 
jrought  againft  him,  for  the  recompence  in  value  muft 
ollow  thedefcent  of  the  land  which  he  lofes,  and  when 
:ha:  proves  to  be  the  eftate-tail,  then  the  ifTue  is  fuppofed 
:o  have  an  equivalent  for  if,  and  confequently  not  preju- 
diced by  the  recovery  ;  but  becaufe  a  fingle  voucher  can 
bar  only  the  eftate  which  the  tenant  is  feifed  of  at  the 
time  of  the  pracipe  brought,  and  not  any  right  which 
i.e  hath,  it  was  found  neceflary  to  admit  the  ufe  of  a 
double  voucher  ;  for  if  fuch  tenant  in  tail  difcontinue  the 
tail,  and  take  back  an  eftate  or  difleife  the  difcontinuee, 
a  recovery  againft  him  with  a  voucher  over  could  not 
bar  the  eftate-tail  ;  for  the  recompence  comes  in  lieu  of 
(he  land  recovered,  which  was  the  defeafible  eftate,  and 
confequently  the  ifTue  has  nothing  in  value  for  the  eftate 
tail,  without  which  he  cannot  be  barred.  Bro.  tit.  Re- 
covery.    Telv.  51.     3  Ca.  5.     Moor  256. 

But  if  in  this  cafe  the  tenant  in  tail  after  the  difTeifin 
h?.A  either  by  fine,  or  releafe,  made  a  tenant  to  the  pra- 
cipe, and  came  in  himfelf  as  vouchee,  and  then  vouched 
over  the  common  vouchee ;  this  double  voucher  had  been 
fufficient  to  bar  the  tenant  in  tail  and  his  heirs  of  every 
eftate  which  he  was  at  any  time  feifed  of ;  for  when  the 
tenant  in  tail  comes  in  as  vouchee,  'tis  prefumed  he  will, 
and  he  has  an  opportunity  to  fet  up  every  title  he  had,  to 
defeat  the  demandant ;  and  fmce  what  he  offered  was  not 
fufficient  to  bar  itie  demandant,  the  court  takes  it  for 
granted,  he  had  no  other  title  than  what  he  fet  up,  and 
therefore  will  give  him  but  one  recompence  for  all,  3 
Co.  6,  b.  Plow.  8.  Maxwell's  cafe.  Cro.  Eiiz.  562. 
Plph.  100.  Moor  365.  Hob.  263. 
'  Thus  if  A.  be  tenant  for  life,  the  remainder  to  S.  intail, 
1  and  a  ftranger  d  fTsifes  J.  and  enfeoffs  B.  if  a  pracipe  be 
brought  againft  B.  and  a  recovery  fuffered  as  ufualj  this 
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(hall  not  afFcft  the  eftate-tail,  becaufe  S.  had  only  a  right 
to  that,  and  was  not  feifed  of  it,  and  the  recompence 
was  not  given  in  lieu  of  the  tail,  becaufe  the  eftate-tail 
was  not  in  queftion  on  the  recovery,  for  B,  could  not  lofe 
the  eftate  he  had  not ;  but  if  in  this  cafe  B.  had  made 
another  tenant  to  the  pracipe,  and  came  in  himfelf  as 
vouchee,  this  had  barred  the  intail.  3C«.  58.^.  2  Rol. 
Abr.  395. 

If  A.  be  tenant  for  life,  remainder  to  B.  in  tail,  and 
B.  diffeifes  A.  and  fuffers  a  common  recovery,  himfelf 
being  tenant  to  the  pracipe ;  this  recovery  with  a  fingle 
voucher  is  fufficient  to  bar  the  eftate-tail  in  B.  becaufe  he 
was  aftually  feifed  of  that  at  the  time  of  the  pracipe 
brought  againft  him;  for  his  diffeifin  did  not  deveft  his 
own  eftate,  but  only  gave  him  a  defeafible  eftate  for  life, 
which  was  immediately  merged  in  his  remainder,  becaufe 
the  eftate  for  life  and  his  inheritance  could  not  fubfift  to- 
gether at  the  fame  time  in  him.     2  Rol.  Abr.  395. 

Thus  we  fee  how  eflates-tail  are  barred  by  rccoverie'!, 
and  the  ufes  of  the  fingle  and  double  voucher ;  and  in  this 
refpeft  the  operation  of  a  recovery  is  correfpondent  to 
that  of  a  fine,  for  they  are  but  different  ways  of  trans- 
ferring eftates- tail  for  the  fecurity  of  purchafers;  but  the 
operation  of  a  fine  differs  from  a  recovery  in  refpefl  to 
ftrangers  who  have  reverfions  or  remainders  expe£lant  on 
eftates-tail ;  for  a  fine  does  not  bar  them,  unlefs  they  omit 
to  make  their  claim  within  five  years  after  their  reverfion 
or  remainder  is  to  execute ;  but  a  recovery  reaches  them 
immediately,  and  at  the  fame  time  bars  the  eftate-tail  and 
all  reverfions  and  remainders  on  account  of  this  fuppofed 
and  imaginary  recompence.  Co.  Z,/r.  372.  a.  i  Rol.  Abr. 
396.     Mocr  \^b.     Bro.  i\t.  Recovery  28,  55. 

And  as  a  common  recovery  fuffered  by  tenant  in  tail 
bars  all  reverfions  and  remainders  expectant,  fo  it  avoids 
all  charges,  leafes  and  incumbrances  made  by  thofe  in  re- 
verfion or  remainder,  and  the  recoveror  fliall  enjoy  the 
land  free  from  any  fuch  charge  for  ever;  as  where  he  in 
remainder  upon  an  eftate-tail  granted  a  rent-charge,  and 
the  tenant  in  tail  fufi^red  a  recovery  ;  and  it  was  adjudged, 
that  the  grantee  could  notdiftrain  the  recoveror;  for  fince 
the  rent  was  only  at  firft  good,  becaufe  of  the  pofTibilityof 
the  grantor's  remainder  coming  in  pofleffion,  when  that  pof- 
fibility  ceafes  by  the  recovery  of  tenant  in  tail,  fuch  grant 
muft  then  become  void.  Moor  158.  Cro.  EHz.  718. 
I  Co.  62.  Capell's  cafe.  2  Rol.  Abr.  396.  Moor  154. 
4  Leon.  150.  i^c.     Poph.  5,  6. 

3.  Of  erroneous  and  void  recoveries,  who  may  avoid  them, 
and  by  what  method. 

It  is  already  obferved,  that  a  recovery  fuffered  by  an 
infant  in  perfon  (hall  not  bind  him  ;  but  though  he  may 
avoid  it,  yet  it  can't  be  done  by  any  entry  in  pais,  but  by 
writ  of  error,  and  this  too  during  his  minority;  for  the 
judgment  of  the  court  being  on  record  muft  be  fet  afide 
by  an  att  of  equal  notoriety  ;  but  an  infant  may  avoid  a 
recovery  by  writ  of  error,  as  well  where  he  comes  in  as 
vouchee,  as  where  he  is  tenant  to  the  pracipe ;  for  tho' 
ftriiSlly  fpeaking  the  recovery  is  not  againft  him  where  he 
is  not  tenant  to  the  pracipe,  yet  for  the  greater  fecurity 
of  the  purchafer,  and  to  ftrengthen  the  recovery  by  the 
ufe  of  the  double  voucher,  the  perfon,  who  really  has 
the  right  to  the  land  in  demand,  comes  in  as  vouchee, 
and  then  by  vouching  over  the  common  vouchee,  has  one 
recompence  for  all  his  titles ;  and  confequently  if  he  be 
the  perfon  that  really  lofes  the  land,  he  ought  in  reafon  to 
reverfe  the  recovery,  as  well  where  becomes  in  as  vouchee, 
as  where  he  is  feifed  of  the  land  and  tenant  to  the  pra- 
cipe. \  RjoI.  Abr.  ■]  1,2.  I  Lev.  14.2.  i  Rol.  Abr.  j;^!. 
If  tenant  in  tail  within  age  comes  in  as  vouchee  by  at- 
torney in  a  common  recovery,  he  in  remainder  may  af- 
fign  this  for  error,  for  he  is  party  in  intereft  to  the  reco- 
very ;  and  where  a  man's  intereft  is  bound  by  another's 
a£t,  'tis  but  reafonable  he  fhould  be  allowed  to  free  him- 
felf from  the  mifchief  of  it  by  taking  advantage  of  any  er- 
ror in  it.      I  Rol.  Abr.  755,  796. 

If  A.  be  tenant  in  tail,  the  remainder  to  B.  and  A. 
fuffers  an  erroneous  recovery,  and  the  common  vouches 
releafes  to  the  recoveror ;  yet  if  A.  dies  without  iflue,  B. 
may,  notwithftanding  the  releafe,  reverfe  it  by  writ  of 

error. 
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error,  for  tlie  common  vouchee  is  only  called  in  for  form  ; 
and  as  he  has  really  no  intereft  in  or  title  to  the  land  ;  fo 
■  really  neither  does  he  make  any  recompence  to  the  per- 
fon  that  lofes  the  land  ;  and  therefore  'twere  unreafon- 
able  to  carry  the  notion  of  the  imaginary  recompence  fo 
far  as  to  fuppofe  him  a  real  fufFerer,  and  thereby  give 
him  the  privilege  of  fetting  afide  a  conveyance  which  he 
is  no  wiv  afFefled  by.  Cro.  Eliz.2,  3.  Lord  Norris  v. 
Marquifs  of  JVincheJier. 

In  a  writ  of  error  to  reverfe  a  recovery  fufFered  by  an 
infant  who  appeared  by  guardian,  the  error  afTigned  was 
in  the  entry  of  his  admiflion  by  guardian,  w'z.  Concejf. 
ejl  per  curiam  hie  quod  A.  B.  fequatur  pro  J.  S.  Armig.  qui 
infra  ataC  exifiit  ut  guardianui  pradiil.  J.  S.  where- 
as it  was  objefted,  that  fince  the  infant  was  tenant  to 
the  wrir,  it  ought  to  have  been  entered,  that  the  guar- 
dian was  admitted  to  defend  for  the  infant  j  but  this  ex- 
ception was  dlfallowed,  becaufe  the  words  ad  fequend.  for 
the  infant  fignify  the  fame  with  ad  deferdend.  for  the 
infant  ;  for  ad  fequend.  is  to  follow  and  attend  the  bufi- 
nefs  and  fuit  of  the  infant;  and  the  guardian  being  af- 
figned  to  do  tlat  mud  likewlfe  have  been  afTigned  to  take 
care  of,  or  take  upon  him  the  defence  of  the  infant's  fuit. 
2  Saund.  94,  95,      I  Mod.  48.     Hefketh  V.  Lee. 

In  a  common  recovery  the  writ  of  error  bears  date  i 
Mariii  7  £/;z.  ret.  die  Luna,  in  quarta  feptimana  quadra- 
g'ftm^  prcxim'  futur^,  the  firft  day  of  March  being  that 
year  the  firft  day  in  Lent,  the  recovery  pafl  in  the  ufual 
form  that  lent;  and  in  a  writ  of  error  to  reverfe  it,  the 
error  afTigned  was,  that  the  words  proxim'  futur'  fhould 
be  referred  to  ^adragefim\  and  then  the  writ  of  entry 
■u-as  not  returned  till  Monday  in  the  fourth  Week  of 
Lent,  8  EliT..  which  was  the  time  the  tenant  was  to  ap- 
pear 5  and  confequently  this  recovery  muft  be  void,  be- 
caufe here  was  judgment  upon  a  voucher,  and  a  recovery 
in  value,  before  the  writ  was  returned,  before  which  the 
court  has  no  power  to  proceed.  But  it  was  anfwered  and 
refolved  that  fince  proxim'  futur'  were  not  written  at 
large,  they  may  be  indifferently  applied  either  to  die  Luna, 
by  fuppofing  them  to  fland  iot  proximo  future,  or  to  quar- 
ta feptimana,  by  fuppofing  them  to  ftand  for  proximo  fu- 
ture ;  and  where  words  abbreviated  may  be  indifferently 
referred,  'tis  but  reafonable  to  give  them  fuch  a  relation, 
as  will  beft  fupport  the  recovery,  which  is  but  a  volun- 
tary conveyance,  ut  res  magis  valeat  qttam  pereat ;  but  if 
the  Words  had  been  at  large  proxima  futura,  then  they 
muft  necefTarily  be  referred  to  quadragefima,  and  then 
the  objeftion  had  been  good,  and  the  recovery  for  that 
reafon  muft  have  been  void. 

In  error  to  reverfe  a  recovery,  the  errors  afligned  were, 
I.  That  the  writ  of  entry  was  brought  of  an  advowfon 
of  a  redory,  and  alfo  of  a  rent  iffuing  out  of  the  fame 
reflory,  which  was  a  hii  petitum,  and  therefore  the  writ 
vicious ;  but  this  was  difallowed,  becaufe  the  advowfon 
and  rciSory  are  different  things ;  for  he  that  has  the  ad- 
vowfon has  only  the  right  of  prefentation,  but  he  that  has 
the  te£lory  has  the  profits  of  the  church,  out  of  which  the 
rent  iffues ;  and  confequently  there  can  be  no  bis  petitum 
in  this  cafe,  becaufe  by  the  demand  of  the  advowfon  of 
thereflory,  and  of  the  rentilTuing  out  of  the  reflory,  the 
demandant  recovers  more  than  by  a  demand  of  the  reflo- 
ty  only  }  another  error  affigned  was  in  the  demand  of  a 
rent  or  penfion  of  four  marks  iffuing  out  of  the  re(ftory, 
■which  is  fo  uncertain  a  demand,  a  penfion  being  a  diffe- 
rent thing  from  a  rent,  and  recoverable  in  the  Spiritual 
court;  but  this  too  was  diffallowed;  becaufe  it  is  plain 
there  is  but  one  fum  of  four  marks  demanded,  and  the 
penfion  or  rent  muft  be  fynonymous  here,  becaufe  they 
are  demanded  as  iffuing  out  of  the  redory  ;  and  therefore 
the  penfion  cannot  be  in  nature  of  an  annuity,  which 
charges  the  perfon  only,  becaufe  it  is  exprefsly  to  iilue  out 
of  the  redfory.     Poph.  23.     5  Co.  41.  a. 

In  a  writ  of  error  to  reverfe  a  common  recovery,  the 
error  infifted  on  was,  that  the  warrant  of  attorney  of  the 
vouchee  bore  date  before  the  Summoneas  ad  uiarrantizand. 
ifiued,  yet  the  judgment  was  affirmed,  becaufe  the  vouchee 
may  come  in,  if  he  will,  before  the  Summoneas  ad  war- 
rantizand.  and  make  his  attorney ;  and  therefore  to  fup- 
port the  common  recovery,  it  (hall   be  prefumed  the 
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vouchee  was  prefent  in  court  and  appointed  his  attorney) 
and  fo  the  dedimus  for  the  warrant  and  the  Summoneas  ad 
luarrantizand.  void.  I  Sid.  213.  1  Lev.  130.  Raym, 
70.     S.  C.  JVynn  v.  Lloyd. 

In  a  ^are  impedit  the  plaintiff  intitles  himfelf  to  an 
advowfon  by  a  recovery  fuftered  by  tenant  in  tail  in 
pleading  which  recovery  he  alleges  two  to  be  tenant  to 
the  prcscipe,  but  doth  not  fr.ew  how  they  came  to  be  fo 
or  what  conveyance  was  made  to  them,  by  which  it  may 
appear  that  they  were  tenants  to  the  prtecipe ;  and  after 
fearch  of  precedents  as  to  the  form  of  pleading  common 
recoveries,  the  court  inclined  that  it  was  not  well  pleaded 
but  delivered  no  judgment.  2  Mod,  70.  Wakeman  ». 
Blackwell.  See  ©ttatC^tail,  and  18  Vin.  Abr.  tit.  ^ 
covery. 

iSccOltpC,  (From  the  French  Rccouper)  Signifies  the 
keeping  back  and  flopping  of  fomething  which  is  due,  and 
in  our  law  we  ufe  it  for  to  defalk  or  difcount ;  as  if  a' 
perfon  hath  a  rent  of  ten  pounds  out  of  certain  lands, 
and  he  diffeifes  the  tenant  of  the  land,  in  an  alTife  brought 
by  the  diffcifee,  if  he  recovers  the  land  and  damages,  the 
diffeifor  fhall  recoupe  the  rent  due  in  the  damages:  foof 
a  rent-charge  ifluing  out  of  land,  paid  by  the  faid  tenant 
to  another,  i^c,  he  may  recoupe  the  fame.  Terms  de  Ley. 
Dyer  2.  And  an  innkeeper  may  keep  back  and  detain 
his  gueft's  horfe,  fS"*:.  till  he  pay  for  his  entertainment: 
But  a  man  that  receives  another's  cattle  to  pafturage,  it 
is  faid  may  not  do  fo,  unlefs  it  be  agreed  between  them 
at  firft.     I  Cro.  196,   197.     See  2D€l)t  aitB  SDClltO^Sf, 

Mecceant,  (/r.)  Cowardly,  fainted  hea/ ted  ;  and  was 
formerly  a  word  very  reproachful.     Fleta,  lib.  3. 

iUCttarc,  To  cite  a  criminal  to  juftice,  or  to  accufea 
criminal.     Hov.  p.  655. 

WcCa  p^ifa  ISCgig,  The  King's  right  to  a  prize,  or 
taking  of  one  butt  or  pipe  of  wine  before  the  maft,  and 
another  behind  the  maft,  as  a  cuftom  for  every  fhip  laden 
with  wines.  King  Ediv.  I.  in  a  charter  of  many  privi- 
leges to  the  barons  of  the  Cinque-ports,  difcharged  them 
of  this  duty.     Coivell,  edit.  1727. 

ISCCtattO,  Claim  of  right,  or  appeal  to  law  for  reco- 
very of  it.     Id.  ib. 

feettitUiJO,  Reaitude,  rights,  legal  dues Si  quis  dei 

reiiitudines  per  vim  deforciat,  tmendet,  i,  e.  If  any  one 
does  violently  detain  the  rights  of  God,  (tithes  and  ob- 
lations) let  him  be  fined  or  amerced,  to  make  full  fatif- 
fadion.     Leges  Hen.  1.  cap.  6. 

Vit&Q,  Requirere  de  redo,  To  cite  one  to  juftice.  Leg, 
Hen.  I.  c,  43. 

ISCCtO,  Is  a  writ  of  right,  which  is  of  fo  high  a  na- 
ture, that  whereas  other  writs  in  real  adions  are  only  to< 
recover  the  poifeflion  of  the  land  or  tenements  in  quef- 
tion,  which  have  been  loft  by  our  anceftor  or  ourfelvesj 
this  aimeth  to  recover  both  the  feifin  which  fome  of  ouri 
anceftors  or  we  had,  and  alfo  the  property  of  the  thing 
whereof  the  anceftor  died   not   feifed  as  of  fee ;    and 
whereby  are  pleaded  and  tried  both  their  rights  together, , 
viz.  as  well    of  polfeffion  as  of  property  :  So  that  if  a  1 
man  once  lofe  his  caufe  upon  this  writ,  either  by  Judg- 
ment, aflife  or  battel,  he  is  without  all  remedy,  and  fliail 
be  excluded  per  exceptionem  rei  judicata.     Bradon,  lib.  5. 
trad.  I.  cap.  i.  ^  feq.     It  is  divided  into  two  kinds,. 
I.  Return  patens,  a   writ   of  right  patent,  and   ReSlum 
claufum,  a  writ  of  right  clofe.      This  the  Civilians  call 
'Judicium  petitorum.  The  writ  of  right  patent  is  fo  called, 
becaufe  it  is  fent  open,  and  is  in  nature  the  higheft  writ 
of  all  others,  lying  always  for  him  that  hath  fee-fimple  in 
the  lands  or  tenements  fued  for,  and  not  for  any  other. 
And   when  it  lieth  for  him  that  challengeth  fee-fimple, 
and    in   what   cafes,  fee  F.    N.  B.  fol.  i.  6.    where  he 
fpeaks  of  a  fpecial  writ  of  right,  according  to  the  cuftofll 
of  London.     This  writ  alfo  is  called  Breve  Magnum  it 
re£lo.      Reg.  Orig.  fol.  9.      And  Fleta,  lib.  5.  cap.  32. 
fe{}.  I.     A    writ  of  right  clofe,  is  a  writ  di reded  to  a 
lord  of  ancient  demefne,   and  Jieth  for  thofe  which  hold 
their  lands  and  tenements  by  charter  in  fee-fimple,  or  in 
fee-tail,  or  for  term  of  life,   or    in  dower,  if  they  be 
ejededout  of  fuch  lands,  i^c.  or  diffeifed.     In  this  cafe  a 
man  or  his  heirs,  may  fue  out  this  writ  of  right  clofe,  di- 
reded  to  the  lord  of  the  ancient  demefne,  commanding 

him 
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him  10  do  liim  right,  i^c.  in  his  court.  This  is  called 
Brevt  parvum  de  rc£io.  Reg.  Orig.  fol.  9.  and  Britton, 
cop.  120-  "»  /»'.  alfo  P-  ^'-  B-  M-  "•  ^ /'?■  Yet 
note,  That  the  writ  of  right  patent  feemeth  farther  to 
be  extended  in  ufe  than  the  original'  intention  ;  for  a 
writ  of  right  of  dower.,  which  lies  for  the  tenant  in  dower, 
and  only  for  term  of  hfe,  is  patent,  as  appears  by 
F.  N.  B.  fol.  7.  The  like  tnay  be  faid  in  divers  other 
cafes,  of  which  fee  the  table  of  the  Regifier  Original, 
Verbo  Re£}o.  This  writ  is  properly  tried  in  the  Lord's 
court  between  kinfmen  that  claim  by  one  title  from  their 
anceftor.  But  how  it  may  be  thence  removed,  and 
brought  either  to  the  county  or  to  the  King's  court,  fee 
Flita,  lib,  6.  cap.  3,  4  ^5"  5.  Glanvile  feems  to  make 
every  writ,  w.'iereby  a  man  fues  for  any  thing  due  unto 
him,  a  writ  of  right,  lib.  10.  cap.  1.  lib.  11.  cap.  I. 
and  lib.  12.  cap.  I.     See   New  Nat.  Brev. 

KCCtO  DC  aDbOCattonC  CClIcCae,  Is  a  twit  ef  righu 
lying  where  a  man  hath  right  of  advowfon,  and  the  par- 
fen  of  the  church  dying,  a  Itrangcr  prcfents  his  clerk  to 
the  church,  and  he  not  having  brought  his  aflion  of 
more  impedit,  nor  darrein  prefentment,  within  fix  months, 
but  fufFered  the  ftranger  to  ufurp  upon  him.  And  this 
writ  he  only  may  have  that  daimeth  the  advowfon  to 
bimfelf  and  to  his  heirs  in  fee.  And  as  it  lies  for  the 
whole  advowfon,  (o  it  lies  alfo  for  the  half,  third  or  fourth 
part.     Old  Nat.  Brev.  fol.  24.     Reg.  Orig.  fal.  29. 

•  Ketfo  DC  rulfoiiia  tcrrae  ?•  IjacceJJts,  Was  a  writ 

that  lay  for  him  whofe  tenant  holding  of  him  in  chival- 
ry, died  in  nonage,  againft  a  ftranger  that  entred  npon 
the  land,  and  took  the  body  of  the  heir  ;  but  by  the  fta- 
tute  of  12  Car.  2.  cap.  24.  it  is  become  ufelefs  as  to 
lands  holden  in  capite,  or  by  knights  ferviee,  but  not 
where  there  is  guardian  iafoeage,  or  appointed  by  the  laft 
will  and  teftament  of  the  anceftor.  The  form  of  it,  fee 
in  F.  N.  B.  fol.  139.  and  Reg.  Orig.  fol.  161. 

ISCdO  He  Dote,  Is  a  %vrit  of  right  of  doiver,  which  lieth 
for  a  woman  that  hath  received  prt  of  herdower,  and  pur- 
pofes  to  demand  the  remainder  in  the  fame  town,  againft 
the  ^ei^,  or  his  guardian  if  he  be  a  ward.  Of  this  fee 
more  in  Old  ^,'at.  Brev.  fol,  5.  and  Fitzherhert,  fol.  7. 
Reg.  Orig.  fol,  3.  and  the  New  Book  of  Entries.,  verb. 
Drojt. 

5Kcrto  De  Bote  itnDe  nifjil  Ijabet,  Is  a  writ  of  right, 

which  lies  in  cafe  where  the  hufband  having  divers  lands 
or  tenements,  hath  afTured  no  dower  to  his  wife,  and  (he 
thereby  is  driven  to  fue  for  her  thirds  againft  the  heir,  or 
his  guardian.  Old  Nat.  Brev.  fol.  6.  Reg.  Orig.  f.  170. 
IJeftlJ  De  rattOnaWU  patte,  Is  a  writ  that  lies  al- 
ways between  privies  of  blood,  as  brothers  in  Gavelkind, 
or  fifters,  or  other  coparceners ;  as  nephews  or  nieces, 
and  for  land  in  fee-fimple.  For  example,  If  a  man  leafe 
his  land  for  term  of  life,  and  afterwards  dies,  leaving 
jffue  two  daughters,  and  after  that  the  tenant  for  term 
of  life  dieth  alfo,  the  one  fifter  entring  upon  all  the  land, 
and  fo  deforcing  the  other ;  the  fifter  fo  deforced  fhall 
have  this  writ  to  recover  part.  F.  N,  B,  fol.  9.  Reg. 
Orig.  fol.  3. 

lactfo  qiutnDo  gjominuis  rem^fft,  is  a  writ  of  right, 

which  lies  in  cafe  where  lands  or  tenements  that  are  in 
the  feigniory  of  any  lord,  are  in  demand  by  a  writ  of 
right ;  for  if  the  lord  held  no  court,  or  otherwife  at  the 
prayer  of  the  demandant,  or  tenant,  fhall  fend  to  the 
Court  of  the  King  his  writ,  to  put  the  caufc  thither  for 
that  time,  (faving  to  him  at  other  times  the  right  of  his 
fcignioty)  then  this  writ  iflues  out  for  the  other  party, 
and  hath  the  name  from  the  words  contained,  being  the 
true  occafion  thereof :  This  writ  is  clofe,  and  muft  be  re- 
turned before  the  juftices  of  the  Common  Bank.  Old 
Nat.  Brev.   f.  16.     Reg.  Orig.  f.  4. 

JSErtO  flic  Diftlatmer,  is  a  writ  that  lies  where  a  lord 
ih  the  King's  court  of  Common  Pleas  avows  upon  his 
tenant,  and  the  tenant  difclaimeth  to  hold  of  him  ;  up- 
on which  difclaimer  he  fhall  have  this  writ,  and  if  the 
lord  aver  and  prove,  that  the  land  is  holden  of  him,  he 
fcall  recover  the  land  for  ever.  Old  Nat,  Brev,  fol. 
150.  which  is  grounded  upon  the  ftatute  of  JVeflm.  2. 
tap,  t, 
'  VtoL,  II.  N°  119. 
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UC<tO;i,  (Lat.)  Signifies  a  governor  ;  and  reSlor  eccle- 
fits  parochialis  is  he  that  hath  the  cure  or  charge  of  a  pa- 
rifh  church,  qui  tantum  jus  in  ecclcpa  parochiali  habet, 
quantum  pralatus  in  ecclefta  collegiata  :  It  hath  been 
over- ruled,  that  reSior  ecclefta  parochialis,  is  he  that  hath 
a  parfonage  when  there  is  a  vicarage  endowed  ;  and  he 
that  hath  a  parfmage  without  a  vicarage  is  called  per- 
fona  ;  but  this  diftinftion  feems  to  be  new  and  fubtle. 
BraSion  certainly  ufes  it  otherwife,  lib.  4.  tra£i.  5.  c.  i. 
in  thefe  words,  Et  fciendum  quod  reftoribus  ecclefiarum 
parochialium  competit  ojfifa,  qui  inftituti  funt  per  epifcopos 
y  ordinarios  ut  perfones ;  where  it  is  plain,  that  riaar 
and  perfona  are  confounded.  Obferve  alfo  thefe  words 
there  following.  Item  did  poffunt  reflores  canonici  de  ec- 
clefiis  prabendatis.  Item  did  poffunt  reSores  vel  quafi  ah- 
bates,  priores  &  alii,  qui  habent  ecclefias  ad  proprios  vfus, 
Cowell,  edit,  1727.     See  5fticar, 

KcttOJp,  (Re£1oria)  Is  taken  for  an  intire  parifli 
church,  with  all  its  rights,  glebes,  tithes  and  other  pro- 
fits whatfoever.  Spelman.  The  word  reSioria  was  often 
ufed  for  the  reaor's  manfe,  or  parfonage  houfe.  See 
Paroch.  Antiq.  p.  549. 

Kctftttn  (Commune  return)  A  trial  at  law,  or  in  com- 
mon courfc  of  law.  Stare  ad  redlum,  to  ftand  trial. 
Cowell,  edit.    1727. 

l^Ctfttm,  (EJfe  ad  n&.\im  in  curia  Domini,)  The 
fame  with  Jlare  ad  re£lum.     Leg.  Hen.  i.  cap.  43,  55. 

IScttum  tOgate,  To  petition  the  judge  to  do  right. 
Leg.  Intt,  c.  g. 

JSe£tll0  in  ruria.  Is  verbatim,  right  in  court,  and 
fignifies  one  that  ftands  at  the  bar,  and  no  man  objefts 
any  thing  againft  him.  Smith  de  Republ.  Angl.  I.  2.  c.  3. 
We  take  it  alfo,  that  when  a  man  is  outlawed,  he  is  extra 
legem  pofstus;  fo  when  he  hath  reverfed  the  outlawry, 
and  can  participate  of  the  benefit  of  the  law,  he  is  re£}us 
in  curia.     Cowell,  edit.   1727. 

^SCCUfintt,  Is  a  perfon  who  refufes  to  go  to  church, 
and  worfhip  God,  after  the  manner  of  the  church  of 
England  as  by  law  eftabliflied.  The  penalty  of  20/.  a 
month  for  nonconformity,  23  El.  e.  1,  f,  5, 

This  a6t  not  to  abridge  ecclefiaftical  jurifdiflion,  23 
El.  c.  I.  /  15, 

A  recufant  conforming  to  be  difcharged,  23  El,  c.  r. 
/  10.     I  Jac.  I.  c.  4.  /  2. 

Fraudulent  conveyances  to  avoid  the  penalties  of  re- 
cufancy  made  void,  29  El.  c.  6. 

Conviflions  of  recufancy  to  be  certified  into  the  Ex- 
chequer, 29  El.  c.  6.  /  2. 

The  crown  may  feize  the  goods  and  two- thirds  of  the 
lands  of  recufants,  for  non-payment  of  the  20  /.  a 
month,  29  El.  c.  6.  /  4. 

Recufants  fhall  not  depart  five  miles  from  their  dwel- 
ling or  birth,  35  El.  c,  2, 

To  forfeit  copyhold  lands,  35  El,  c.  1.  f.  5. 

For  want  of  ability  to  pay  the  penalty,  they  (hall  ab- 
jure,  35  El.  c.  2.  /  8. 

Jefuits  and  priefh  refufing  to  anfwer  (hall  be  commit- 
ted, 35  El.  c.%,  f,  \  I. 

The  manner  of  a  recufant's  fubmiffion,  33  Eliz.  c,  2. 
/  IS-      ^ 

None  fliall  go  or  fend  any  other  to  a  popifh  feminary, 
I  Jac.  I.  c.  4.  /.  6.     II  ist  12  W.  3.  r.  4.  /  6. 

Recufants  conforming,  fhall  receive  the  communion 
yearly,  3  Jac.  i.  f.  4. 

ConvifSions  to  be  certified  into  the  Exchequer,  "^Jeie, 
I.  r.  4.  /  9. 

Serving  foreign  Ibte  without  oath  felony,  3'y«:  t. 
c,  4.  /  18. 

Bifhops  or  two  juflices  may  tender  oath  of  allegiance, 
i^c.  3  Jeic.  I.  c,  4.  /  13. 

Where  perfons  refufing  the  oaths  incur  pramunirey  3 
Jac,  I.  c.  4.  /.  14,  41. 

Withdrawing  fubjecSs  from  obedience  or  reconciling 
them  to  Rome,  treafon,  3  Jac,  i,  e,  4,  22. 

The  penalty  of  12  d.  for  every  default  in  not  coming 
to  church,  3  Jac.  i.  c.  4.  /  27. 

The  penalty  of  retaining  recufants,  3  Jac.  t.  c.  4. 
/.  32. 

7  I  Recufaot» 
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Recufants  reftrained  from  coming  to  the  prefence  of 
the  King  or    the   Prince,    3  Jac.  1.  c.  5.     30  Car.  2. 

Ji.2. 

To  depart  from  London,  3  Jac.  1.  f-  5-  /•  3- 

Difabled  from  pradlifing  law  or  phyfic,  or  bearing  of- 
fice, 3  Jac.  I.  c.  5.  /  8. 

Subjedl  to  the  difabilities  of  an  excommunication,  3 
Jac.  I.  c.  5.  /  II. 

.    Penalty  for  not  baptizing  theif  children  at  church,  3 
Jac.  I.  c.  5.  /.  14. 

Difabilities  of  children  fent  beyond  fea  for  education 
without  licence,  3  Jac.  i.  f.  5.  /  16. 

Recufants  difabled  from  prefenting  to  a  church,  or 
granting  an  advowfon,  3  Jac.  i.  c.  5.  /  18.  Exten* 
ded  to  perfons  profeffing  the  popifli  religion,  12  Ann.  c. 
14.      II  Geo.  2.  c.  17.  f.  5. 

The  prefentation  to  churches  of  recufants,  given  to 
the  univerfities,  ^J^'-  '•  '^"P-  S-  /■  '9-  ■^"'^  °f  P^''" 
fbns  refufing  the  declaration,   i  fF.  6f  M.  c.  26. 

Recufants  difabled  from  being  executors,  adminiftra- 
tors  or  guardians,  3  Jac.  i.  c.  5.  f.  22. 

Next  cf  kin  to  have  the  cuftody  of  children  as  guar- 
dian in  focage,  3  Jac.  i.  c.  5.  /!  23. 

Penalty   of  importing   popifli  books,  3  Jac.  i.  cap.  5. 

/  25- 

Recufants  houfes  may  be  fearched  for  relicks,  3  Jac.  i. 
c.  5.  f.ib. 

Arms  and  ammunition  of  recufants  to  be  feized,  3  Jac. 

1.  c.  s-  f.  27- 

Penalties  on  married  women  recufants,  7  Jac.  I.  c.6. 
f28. 

Penalties  on  going  beyond  fea,  or  fending  children  be- 
yond fea  for  popifli  education,   3  Car.  i.  c.  3. 

Not  to  incur  the  penalties  if  they  receive  the  facra- 
ment,  i^c.  fix  months  after  their  return,  3  Car.  i.  f,  3. 
/.  2,  4. 

Penalties  on  perfons  not  educated  in  the  popifli  reli- 
gion, fending  their  children  to  be  fo  educated,  25  Car. 

2.  C.  2.  f.  8. 

Perfons  in  office  to  take  the  oaths  and  teft,  25  Car.  2. 
c.  2.  /  r,  2. 

Peers  may  take  the  oaths,  bfc.  in  parliament,  25  Car. 
2.  c.  2.  /  12. 

Members  of  either  houfe  of  parliament  not  making 
the  declaration  againft  popery,  to  be  recufants  convict, 

30  Car.  2.  JI.  2. 

Recufants  may  come  into  the  King's  prefence,  by  li- 
cence of  fix  Privy  counfellors,  30  Car.  2.  Ji.  2.  /  12. 

Offenders  taking  the  oaths  in  Chancery  to  be  difchar- 
ged  from  penalties,   30  Car.  2.  Jl.  2.  /.  13. 

Third  refufal  of  the  declaration  againft  popery  by  any 
perfon,  convitaed  of  recufancy,   i  W.  is"  M.    c.  8.  /  9. 

Recufants  difabled  to  nominate  to  hofpitals,  1  fF.  i^ 
M.  c.  26. 

Reputed  papifls  refufing  the  oath,  to  remove  ten  miles 
from  London,  or  be  convift  of  recufancy ;  except  tradef- 
men  regiftering  their  'names,  i^c.   \  W.iS  M.  c.  9. 

Perfons  in  office  to  take  the  teft  in  fix  months,  16 
Geo.  2.  c.  30.  /  3. 

Conviction  of  recufants  excepted  out  of  general  par- 
don, 2,Geo.  2.  c.  52.  /  56.     See  papttt$. 

ISetl,  Is  an  old  word,  Signifying  advice,  from  the  Sax, 
Raed,  confil'mm. 

Kctitiana,  Is  one  who  advifed  the  death  of  another. 

See  SDcuUaua. 

IScD  book  of  tljC  CtcIjetHtCt,  (Llher  rubm  Scaccartl) 
A  manufcript  Volume  of  feveral  mifcellany  treatifes,  in 
the  keeping  of  the  King's  remembrancer  in  the  office  of 
Mxcheijuer.  It  has  fome  things  (as  the  number  of  the 
hydes  of  land  in  many  of  our  counties,  is"!:.)  relating  to 
the  times  before  the  conqueft.  The  ceremonies  ufed  at 
the  coronation  of  queen  Eleanor,  wife  to  Henry  2-  ^re 
there  at  large.  There  is  llkewife  an  exa£t  colledlion  of 
the  efcuages  under  Henry  2.  Rich.  i.  and  King  John, 
compiled  by  Alexander  de  Szuereford,  archdeacon  of  Salop, 
and   trcafurer   of  St.  Paul'?,  who  died  in  the  year  1246. 

31  H.2-     See  NUbolfon's  Hijt.  Library,  part  3.  p.  100. 
JiSEliDetmUin,  Is  ufed  fubftantively  for  the  claufe  in  a 
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leafe,  i^c.  whereby  the  rent  is  referved  to  the  leflor.  C«. 
1.2.  f. 12.  Cromwell's  Cite,  flood's  I>i/l.  22b.  SeejLcafc» 

KctHUtanum,  a  rental,  a  book  or  roll,  wherein  the 
rents  and  fcrvices  of  a  manor,  or  other  eftate,  are  fet 
down.      Cowell,  edit.  17  27. 

UEOUt'taEtUSi,  A  renter,  a  tenant.     Id.  ib. 

KsDUtttOn,  {Redditio)  A  furrendering,  or  reftoring  ; 
being  a  judicial  confeflion  and  acknowledgment,  that  the 
land  or  thing  in  demand,  belongs  to  the  demandant,  or 
at  leaft  not  to  the  perfon  fo  furrendering.  Statute  34  iS 
55  H.  8.  cap.  24. 

IXCDCCima,  The  tenth  of  the  tenth.  Men.  2  Tern. 
pag.  199. 

iScDCrajJtiOJl,  {Redemptio)  A  ranfom,  or  commutation. 
By  the  old  Saxon  laws,  a  man  convidled  of  a  crime,  paid' 
fuch  a  fine,  according  to  his  ability,  or  the  eftimation  of 
his  head,  pro  redemptione  fua,  or  ad  redemptionem» 
Cowell,  edit.  1727. 

llcacmjjtion  of  mo^tpgc.    See  Sojtgage, 

Kei3Cl)abl0,  Bound  or  obliged  to  another  tor  fome  be- 
nefit received.      Id.  ib. 

Mcniffcifiil,  {Redijfeifma)  Is  a  dijeifm  made  by  him 
that  once  before  was  made  and  adjudged  to  have  dijfeifed 
the  fame  man  of  his  lands  or  tenements ;  for  which 
there  lies  a  fpecial  writ,  called  a  writ  of  redijfeijtn.  Old 
Nat.  Brev.  fol.  106.  F.  N.  B.  fol.  188.  The  punifli. 
ment  for  redijfeifin,  fee  in  the  ftatute  52  //.  3,  cap.  8. 
It  is  alfo  taken  for  the  writ  lying  for  a  rediffeifin,  Reg. 
Orig.  206,  207.     See  18  Vin.  Abr.  265 — 272. 

HenmanS  or  KaOmanS,  Domesday  in  fine  Cejlreftiret 
tit.  Lane.  Blackburn  Hundret,  Rex  E.  tenuit  penever- 
dant,  ibi  1 1  Car.  funt  in  dominio  i^  6  Burgenfet  (J  j 
Radmans,  dsf  8  Fill.  &  8  Bovar'.  Thefe  Redmans  may 
be  the  fame  with  Radknights,  who  by  the  tenure  or  cuf- 
tom  of  their  lands,  were  to  ride  with  or  for  the  lord  of 
the  manor,  about  his  bufinefs  or  affairs.  Cowell,  edit, 
1727. 

KcDubbO^S,  Are  thofe  who  buy  ftolen  cloth,  know- 
ing it  fuch,  and  change  it  into  fome  other  form  or  colour, 
that  it  may  not  be  known.  Brit  ton,  cap.  29.  Cromp- 
ton's  Ficount,  fol.  193.  and  3  Inji.  fol.  134. 

K0J=£lUr}>,  (From  the  French  Rentrer,  to  enter  again) 
fignifies  the  refuming  or  retaking  that  poffeffion,  which. 
we  had  lately  loft.  For  example,  If  I  make  a  leafe 
of  land  or  tenement,  I  do  therefore  forego  the  poffeffion  ; 
and  if  I  do  condition  with  the  leffee,  that  for  non-pay- 
ment of  the  rent  at  the  day,  it  fhall  be  lawful  for  me  to 
re-enter  ;  this  is  as  much  as  if  I  conditioned  to  take  again, 
the  lands,  i^c.  into  my  own  hands,  and  to  recover  the 
poffeffion  by  my  own  fa<3,  without  the  affiftance  of  judge, 
or  other  procefs.     Cowell. 

il^C^^Errljange,  is  the  like  fum  of  money  payable  by 
the  drawer  of  a  bill  of  exchange  which  is  returned  pro- 
tefted,  for  the  exchange  of  the  fum  mentioned  in  the  bill 
back  again  to  the  place  whence  it  was  drawn.  Lex  Mer- 
cat.  98. 

MC^CrtCnt,  Is  a  fecond  extent  made  upon  lands  or  te- 
nements, upon  complaint  made  that  the  former  extent 
was  partially  performed.      Bro.  Tit.  Extents,  fol.  313. 

JScfarC,  To  take  away,  or  rob.     Leg.  Hen.  1.  c.  83, 

HcffttiO,  (From  Lat.  Reficio  to  refrefti)  A  dinner  or 
fupper.  Sometimes  it  is  taken  as  a  duty  jncumbent  lo 
provide  fuppers  and  dinners,  l^c. 

HcfCtfO^P,  ( Refeiiorium )  That  place  in  monafteries 
where  the  monks  ufed  to  eat.  So  the  halls  in  colleges  and 
inns  of  court  may  properly  be  called  refeliories,  place* 
wherein  the  fcholars  and  ftudents  eat  and  refrefh  thcm- 
felves.     Cowell,  edit.  1727. 

JScfetCnCC,  In  the  acceptation  of  law  is,  where  a  mat^ 
ter  is  referred  by  the  court  of  Chancery  to  a  mafter,  and 
by  the  courts  at  law  to  a  prothonotary  or  fecondary, . to 
examine  and  report  to  the  court.  2  Lil.  Abr.  432.  In  " 
Chancery  by  order  of  court,  irregularities,  exceptions, 
matters  of  account,  i^c.  are  referred  to  the  examination 
of  a  mafter  of  that  court.  In  the  court  of  B.  R.  mat- 
ters concerning  the  due  proceedings,  or  undue  proceed- 
ings in  a  caule  by  either  of  the  parties,  are  proper  mat- 
ters of  reference  under  the  fecondary,  and   for  him  in 

.    fome 
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fome  ordinary  cafes  to  compofe  the  differences  betwixt 
•hem ;  and  in  others  to  malce  his  report  how  the  matters 
\o  ftand,  that  the  court  may  fettle  the  differences  accord- 
ing to  their  rules  and  orders.  Pafch.  ibso.  If  a  mat- 
ter in  difference  between  the  plaintiff  and  defendant  be 
referred  to  the  fecondary,  and  one  of  the  parties  will  not 
attend  at  the  time  appointed,  after  notice  thereof  given,  to 
hear  the  bufinefs  referred  ;  the  other  party  may  proceed  in 
the  reference  alone,  and  get  the  fecondary  to  make  his 
report  without  hearing  of  the  party  not  attending.  2 
Lil.  432.     See  Jbr.  Ca.  Eq.  vol.  2.     Barn.  vol.  1.     See 

Kepou. 

l^CfcrcnrC  to  toOJ^S,  The  Kmg  granted  to  A.  and 
D.  and  their  heirs  all  thofe  mefluages,  i^c.  late  in  the 
tenure  of  J.  S.  fituate,  isfc.  in  the  city  of  /^  and  in  the 
fuburbs  thereof,  and  cut  of  the  city  within  the  jurif- 
'<ii<Elion  and  liberties  thereof  belonging  to  the  late  priory 
of  (^c.  which  faid  meffuage,  is^c.  in  the  faid  city  and 
fuburbs  belonging  to  the  faid  late  priory,  were  of  the 
dear  yearly  value  of  40/.  Refolved  that  the  words  (all 
thofe  mefTuages,  isfc.)  malce  a  necefTary  reference  by  rea- 
fon  of  the  word  (thofe)  as  well  to  the  vill  as  to  the  te- 
nure of  the  faid  7-  ^-  ^°  '•'  ^^^  °"^  °^  ''^^  °''^^''  ^^''^' 
the  general  grant  is  void  ;  for  (thofe)  is  not  fati^fied  till 
the  fentence  be  ended,  36  &'  37  Eliz.  Dudington's  cafe. 
See  i8^/».  Abr.  272. 

KcferCnDarp,  (Referendarlus,)  Is  the  fame  as  the 
mafters  of  requejf  are  to  the  King  among  us  ;  they  were 
fo  called  by  the  old  Saxons,  as  appears  by   the  charter  of 


REG 

A.  fells  a  place  in  the  guards  for  400  /.  to  B.  who  en« 
joyed  it  three  years,  and  then  is  turned  out,  and  fuggefled 
in  the  bill,  but  not  proved,  to  be  by  A.'i  means  or  pro- 
curement ;  ordered  that  what  money  had  been  received, 
fhould  be  paid.  2  Chan.  Cafes  82.  Hill.  33  di'  34  Car.  2. 
Coniers  v.  Hammond. 

If  an  executor  pays  a  debt  on  a  fimple  contrafl,  'here 
fhall  be  no  refunding  to  a  creditor  of  an  higher  nature. 
2  Vent.  360.   Pafch.  35  Car.  2.   Hodges  v.  Waddington. 

A  mortgagee  received  intereft  on  an  old  mortgage 
after  the  rate  of  8/.  per  Cent,  after  the  flatute  for  re- 
ducing it  to  bl.  per  Cent,  decreed,  and  fo  confirmed  a 
former  decree,  that  the  8/.  per  Cent,  paid  fliould  be  re- 
tained, and  that  the  2/.  per  Cent,  fliould  not  be  difcount-. 
ed  nor  applied  towards  fatisfa£tion  of  the  principal,  though 
it  had  been  fo  paid  for  fifteen  years  after  the  makint:  the 
flatute.  2  Fer.  42,  78.  Pafch.  &  Trin.  1688.  Ifalker  v. 
Penr.)i. 

llefttfal,  Is  where  one  hath  by  law  a  right  and  power 
of  having  or  doing  fomething  of  advantage  to  him,  and 
he  refufeth  it.  An  executor  may  refufe  an  executorfhip  ; 
but  the  refufal  ought  to  be  before  the  ordinary  :  If  an 
executor  be  fjmmoned  to  accept  or  refufe  the  executor- 
fhip, and  he  doth  not  appear  upon  the  fummons  and 
prove  the  will,  the  court  may  grant  adminilhation,  is'c. 
which  (hall  be  good  in  law  till  fuch  executor  haih  proved 
the  will  ;  but  no  man  can  be  compelled  to  taJce  upon 
him  the  executorfhip,  unlefs  he  hath  intermeddled  with 
the   eflate.      I  Leon.  154.      Cro.  Eliz.  858.     There   is  a 


the  enviowment  of  the  monaftery  of  St.  Peter  and  Paul  ^  refufal  of  a  cleriptekmed  to/^_ch"rch,  for  illitera^ure, 
in-  Canterbury,  dated  Jnno  Domini  605.   where  it  is  thus 


iaiioifed.  Ego  Jiigemandus  idstendziius  approbavi.  Cowell, 
edjt.  1727.     iS^^  Spelman. 

KefUgittnt,  A  fanduary  or  privilege  of  the  church. 
Cum  omni  fua  libertate  ist  refugio  ecclefia  fanSii  Petri  de 
Landavia,  i^c.     Monafticon,   3  tom.  pag.  122. 

KefuIUtSi  atlUaC,  High-water,  or  return  of  a  ftream, 
when  it  is  dammed  or  ftopt  for  the  ufe  of  a  mill.  Mon, 
Antiq.  2  tom.  913. 

IScfunHtllg,  A.  an  attorney,  lying  ill  of  the  fick- 
nefs  of  which  he  afterwards  died,  takes  B.  for  his  clerk 
and  receives  120/.  and  by  articles  agrees  with  the  father 
of  B.  to  return  60/.  of  the  money  if  he  died  within  a 
year.  A.  died  within  three  weeks.  The  executor  of 
A.  was  decreed  to  pay  back  100  guineas.  Ver.  466. 
fl.  437.  Trin.  1687.   Newton  v.  Rouife. 

A.  was  indebted  to  B.  by  mortgage  in  400/.  principal 
monies  and  died.     5.  died  leaving  J.  5.  executor.    On  a 
bill  in  Chancery,  for  payment  of  debts  of  A.  out  of  lands 
charged  with  the  fame,  the  mafter  reported  700/.  due  on 
the  faid  mortgage,  and  the  executor  received  the  whole 
700/.  but  afterwards  it  appeared  that  353/.  13^.  id.  had 
been  paid  to  B.  the  teflator  by  A.  in  his  life-time ;  where- 
upon the  truftees  and  Cejlui  que  truji,  an  infant,  brought  a 
bill  to  be  relieved  againft  this  over-payment;  the  executor 
defendant  pleaded  all  the  former  proceedings,  and  alfo  that 
he,  before  any  notice  of  the  over-payment,  as  executor 
of  B.  had  paid  away  the  700/.  in  the  debts  of  B.     The 
mafVer  of  the   Roils  decreed   the   executor  to  repay  the 
furplus,  and  he  to  be  at  liberty  to  fue  fuch  creditors,  as 
thro'  miflake  he  had  paid,  to  refund  ;  and  this  decree  was 
affirmed  by  Lord  Chancellor  Cowper,  who  compared  it  to 
the  cafe  of  a  judgment    obtained   by  the  executor,  and 
after  revcrfed   in  error,  and  to  that  of  a  decree  which  is 
afterwards  reverfed  by  appeal  ;   though  he  faid  that  in  the 
laft  cafe  of  an  appeal   if  the  defendant  had  delayed  the 
appeal,  and  willingly  flood   by  whilfl  the  executor  paid 
away  the  money  to  the  teflator's  creditors,  it  would  be 
otherwife;  for  this  would  be  drawing  the  executor  into 
afnate.     fVms's  Rep.  355.   Trin.  17  17.  Pooley  v.  Ray. 
,  A.  for  600/.   purchafes  B.'s   intereft  and   poffibility  in 
fuch  an  eflate  to  him  and  his  heirs ;  the  land  is  evided. 
A.  is  not  intitled  to  have  his  600/.  back,  but  his  bill  was 
difmiffed.     Fin.  Rep.  288.  Bill.  29  Car.  2.  Maynard  v. 
Mofely. 

I  Crofs  bill  was  brought  for  creditors  to  take  their  pro- 
portionable fhares,  but  the  debts  having  been  paid  to 
them,  and  releafes  given  by  them,  it  was  difmiffed.  2 
Chan.  R.  1-]^.     31  Car.  2  Tucker  v.  Searle. 
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^c.  And  if  a  bifhop  once  refufes  a  clerk  for  infufficien- 
cy,  he  cannot  accept  of  him  afterward,  if  a  new  clerk 
is  prefented.  5  Rep.  58.  I  Cro.  27.  See  ISeUCfiff, 
In  action  of  trover  and  converfion,  a  demand  of  the 
goods,  and  refufal  t40  deliver  them,  mufl  be  proved,  isfc. 
10  Rep.  s(). 

KeftlCanCia,  (Refutatio)  An  acquittance,  or  acknow- 
ledgment of  renouncing  all  future  claim.  Cowell,  edit. 
J727. 

Kegale  CptftOpOjlUm,  The  temporal  rights  and    le- 
gal privileges  of  a  bifliop.     Brad.  Appen.  to  Hijl.  of  Er.g- , 
land,  p.  108. 

KcgalCSl,  The  King's  fervants  or  officers.  JValftng- 
ham,  anno  I2gi. 

Hegal  i?ifl)£|S,  (mentioned  in  flat,  i  Eliz.  cop.s)  Are 
whales  and  flurgeons,  fome  add  porpuffes.  The  King  by  his 
prerogative  ought  to  have  every  whale  caft  on  fbore,  or 
wrecked,  in  all  places  within  this  realm,  (unlefs  granted 
to  fubjedis  by  fpecial  words,)  as  a  royal fijh.  The  King 
himfelf  (hall  have  the  head  and  body  to  make  oil  and 
other  things,  and  the  Qi^ieen  tlie  tail  to  make  whale- 
bones for  her  royal  veftments.  Pat.  I  Edw.  i.  m.  25. 
Dorfo.      'Siss  Trail,  de  auro  Regina,   pag.   127. 

MCjalia,  (dicuntur  jura  omnia  ad fifcum  fpc{iantia,  faith 
Spelman.)  The  royal  rights  of  a  King,  which  the  Civilians 
reckon  to  be  fix  ;  i.  Power  of  judicature.  2.  Power  of 
life  and  death.  3.  Power  of  war  and  peace.  4.  Mafterlefs 
goods,  as  -vaifs,  eflrays,  ts^c.  5.  AffefTments.  And  6. 
Minting  of  money.  See  KOJ'altiCjS,  ■  Alfo  the  crown, 
fcepter  with  the  crofs,  fcepter  with  the  dove,  St.  Ed- 
wara's  flaff,  four  feveral  fwords,  the  globe,  iht  orb  with 
the  crofs,  and  other  fuch  like  things  ufed  at  the  corona- 
tion of  our  Kings,  are  called  regalia.  See  the  relation 
of  the  coronation  of  King  Charles  the  Second  in  Baker's 
Chronicle.  And  regalia  is  fometimes  taken  for  the  dig- 
nity and  prerogative  of  the  King.  Regalia  is  alfo  taken 
for  thofe  rights  and  privileges  which  the  church  enjoys 
by  the  grants  and  other  concefTions  of  Kings.  And  fome- 
times it  is  taken  for  the  patrimony  of  the  church  ;  as 
Regalia  SaniJi  Petri,  (sfc.  It  fignifies  alfo  thofe  lands  and 
hereditaments  which  have  been  given  by  Kings  to  the 
church,  viz.  Cepimus  in  manum  nojiram  baroniam  isf  re- 
galia qua  archiepifcopus  Eborum  de  nobis  tenet.  Pryn.  lib. 
Angl.  2  tom.  pag.  231.  Thefe,  whilft  in  the  poffef- 
fion  of  the  church,  were  fubjed  to  the  fame  fervices  as  all 
other  temporal  inheritances;  and  after  the  death  of  the 
bifhop  they  of  right  returned  to  the  King,  until  he  in- 
vefted  another  with  them  ;  which  in  the  reign  of  JVil- 
itam  the  Conqueror,  and  fome  of  his   immediate  fucssf- 
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fors,  was  often  r.egIe<Sed  or  delayed  ;  and  as  often  the 
bifhops  complained  thereof.  This  appears  in  Ordericus  Vi- 
talis,  lib.  10,  and  in  many  oiher  writers  in  thofc  days. 
Neubrigenfii,  lib.  3.  cap.  26.  tells  us,  they  complained 
againft  Henry  2.  for  that  Epifcopatus  vacantcs  i3  piove/ii- 
entia  perciperet  commoda,  diu  vacare  voluit,  U'  ecclefiajlicis 
potius  ufibus  opplicanda  in  fifcum  rcdcgit.  So  in  Alulmf- 
bury,    lib.  I.  de  Geji.  Pontificum,  pag.  285. 

lS0gilIt!{  ftltCtZ,  Is  to  do  homage  or  fealty  when  he  is 
invefted  with  the  regalia,  viz.  Regalia  pro  more  ijiius  tern- 
ports  faciens  principi  7  CaUnd.  OSiobris  Cantuaria  ajfedit. 
Malmfbury,  de gejUi  Pontificum,  png.  2ig.  deJufelmo. 

KegaCDj  {Regardum  and  Reiuardum,  Fr.  Regard,  i. 
j^fpeiius,  Refpeiius)  Signifies  generally  any  care  or  diligent 
refpect,  yet  it  hath  alfo  a  fpecial  acceptation,  wherein  it 
is  only  ufed  in  matters  of  the  foreft  ;  and  there  two  ways, 
one  for  the  office  of  regarder,  the  other  for  the  compafs 
of  the  ground  belonging  to  that  office.  Crom.  '^ur.  fol. 
175,  199.  Touching  the  former,  fee  Manwood  in  his 
Forejl-lavDS,  Part  i.  pag.  194,  i^  ig8.  And  touching 
the  fecond  fignification,  the  compafs  of  the  regarder's 
charge  is  the  whole  forelt,  that  is,  all  the  ground  which 
is  parcel  of  the  foreft;  for  there  may  be  woods  within 
the  limits  of  the  foreft,  that  are  no  parcel  thereof,  and 
thofe  are  without  the  regard.  Manwood,  part  2.  cap.  7. 
num.  4.  anna  20  Car,  2.  c.  3. 

ISCljattiattt,  {Fr.  feeing,  marking,  vigilant)  As  a  vil- 
lain regardant  wascalled  regardant  to  the  manor,  becaufe 
he  had  the  charge  to  do  all  bafe  fer vices  within  the  fame, 
and  to  fee  the  fame  freed  of  all  things  that  might  annoy  it. 
Co.  on  Lit.  fol.  120.  This  word  is  only  applied  to  a 
villain  or  nief,  yet  in  old  books  it  was  fometimes  attri- 
buted to  fervices,  ibid. 

ISCgaCDCC,  (Regardator  from  the  French  regardeur,  \. 
fpeSlaior,)  Signifies  an  officer  of  the  foreft.  Cromp.  ju- 
rifd.  fol.  153.  where  it  is  thus  defined.  A  regarder  is  an 
officer  of  the  foreft,  appointed  to  fupervife  all  other  offi- 
cers, and  was  oidained  in  the  beginning  of  King  Henry 
the  Second's  days.  Manwood  thus  defcribes  him,  A  re- 
garder is  an  officer  of  the  King's  foreft,  who  is  fworn  to 
make  the  regard  of  the  foreft,  as  the  fame  hath  been 
ufed  to  be  made  heretofore:  And  alfo  to  view  and  in- 
quire of  all  the  offences  or  defaults  of  the  foreflers,  and 
of  all  other  officers  of  the  King's  forefts  concerning  the 
execution  of  their  offices.  This  officer  may  be  made 
cither  by  the  King's  letters  patent,  or  by  any  one  of  the 
King's  juftices  of  the  foreft,  at  his  difcretion  in  the  ge- 
neral Eyre,  or  at  fuch  time  as  the  regard  is  to  be  made 
by  virtue  of  the  King's  writ  directed  to  the  fheiiff"  of  the 
county  for  that  purpofe.  More  particulars  of  the  regar- 
der's office,  how  he  is  chofcn,  and  the  form  of  bis  oath, 
fee  in  Manwood,  pag.  188,  192,  195,  207. 

Kcge  incOnfuItO,  Is  a  writ  iflued  from  the  King  to 
the  judges  not  to  proceed  in  a  caufe  which  may  prejudice 
the  King,  until  he  is  advifed.  King  fames  I.  granted 
the  office  of  fuperfedeas  in  C.  B.  to  one  Mitchel,  and 
thereupon  Brownlew,  Chief  prothonotary,  brought  an  af- 
fife  againft  him  ;  and  the  defendant  Mitchel  obtained  the 
King's  writ  to  the  judges,  reciting  the  grant  of  this  of- 
fice, commanding  them  not  to  proceed  Rege  incoifulto  : 
And  it  was  argued  againft  the  writ,  that  the  court  might 
proceed,  becaufe  the  writ  doth  not  mention  that  the 
King  had  a  title  to  the  thing  in  demand,  nor  any  preju- 
dice which  might  happen  to  the  King  if  they  fliould  pro- 
ceed :  the  caufe  was  compromifed.  Moor  844.  A  Rege 
inconfulto  may  be  awarded,  not  only  for  the  party  to  the 
plea,  but  upon  fuggeftion  of  a  ftranger,  on  caufe  ftiewn 
that  the  King  may  be  prejudiced  by  the  proceeding,  i^c. 
Jenk.  Cent.  97.     See  18  Vin.  Abr.  275 — 280. 

UcgtO  alTtnfU,  Is  a  writ  whereby  the  King  gives  his 
royal  aftent  to  tire  eleSion  of  a  bifliop  or  abbot.  Reg. 
Orig.  fol.  294. 

ItegiDEeC,  (Regifirarius)  The  writer  and  keeper  of  a 
regifter  ;  in  Lat.  regijlrarium.  Regifter  is  alfo  the  name 
of  a  book,  wherein  are  cxprefTed  moft  of  the  forms  of 
writs  ufed  at  the  Common  law,  called  the  Regifier  of 
writs,  or  of  the  Chancery:  Of  which  thin  Spelman  ;  Co- 
dex dicitur  quo  Irevia  Regia,  tarn  originalia  quam  judi- 
ciotia-  formularum    infcribumur ;    hujus     codids    meminit 
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Weftm.  2.  cap.  24  &  25.  This  Regifier  is  ore  of  the  i 
moft  ancient  books  of  the  Common  law,  according  to  J 
Coie  on  Litt.  fol.  1 59. 

Itiegiftcr  of  ilje  yatiflj  i^urcl),  (Regiflrum  eccUfia 

parochialis)  Is  that  wherein  baptifms,  mairiages  and  bu- 
rials, are  in  each  parifti  every  year  orderly  regiflred  • 
which  was  inftituted  by  the  Lord  Cromwell  in  September 
anno  1538.  while  he  was  Vicar  General  to  King  Hemy 
the  Eighth.     Cowell,  edit.    1 7 27. 

Regifter  ftiall  be  kept  of  marriages,  burials  and  chrif- 
tenings,  6^7  [Fill.  3.  c.  6.  fe£i.  24.  7  CiT  8  Will.  3. 
c.  35.  fefl.  5.     4  Ann.  c.  12.  fe£l.  10. 

Directions  for  keeping  a  regifter  of  all  parifli  poor 
infants  within  the  bills  of  mortality,  2  Geo.  3.  c.  22. 

UfgtltrP,  (Regiflrum,  from  an  old  French  word  gijlir^ 
i.  in  leSto  reponere,  fuo  loco  conflituere)  Is  properly  the 
fame  with  repofitory,  a  place  where  any  thing  is  laid  up; 
and  from  hence  publick  books^  in  which  various  thing] 
are  inferted,  are  properly  termed  regifters ;  and  accor- 
dingly the  office,  books  and  rolls,  wherein  the  proceed- 
ings of  the  Chancery,  or  any  fpiritual  court  are  recorded, 
are  called  by  this  name.  See  Nicholfon's  Englijb  Library^ 
part  3.  pag.  83. 

MegiliVP  of  OeeCS.  The  regiftring  of  deeds  and  in- 
cumbrances is  a  great  fecurity  of  titles  to  purchafers  ol 
landf,  and  to  mortgagees  ;  and  the  following  afls  have 
been  for  that  purpofe.  Stat.  2  Ann.  cap.  4.  fe£l.  i.  A 
memorial  of  all  deeds  and  conveyances  which  after  the 
29th  of  September  1 704.  (hall  be  made,  and  of  all  wilb 
in  writing,  where  the  devifor  (hall  die  after  the  faid  day, 
concerning  any  lands  or  hereditaments  in  the  Weft-riding 
of  the  county  of  York,  may  at  the  eleflion  of  the  par- 
ties concerned  be  regiftred  ;  and  every  deed  or  convey- 
ance, that  (hall,  after  any  memorial  is  fo  regiftred,  be 
made  of  the  lands  comprized  in  fuch  memorial,  (hall  be 
adjudged  fraudulent  and  void  againft  any  fubfequent  pur* 
chafor  or  mortgagee  for  valuable  confideration,  unlefs 
fuch  memorial  thereof  be  regiftred  before  the  regiftring 
of  the  memorial  of  the  deed  or  conveyance  under  which 
fuch  fubfequent  purchafor  or  mortgagee  (hall  claim  ;  and 
every  devife  by  will  of  lands  contained  in  any  memorial 
fo  regiftred,  that  (hall  be  made  after  the  regiftring  of  fuch 
memorial,  (hall  be  adjudged  fraudulent  and  void  againft 
any  fubfequent  purchafor  or  mortgagee,  i^c,  unlefs  a  me- 
morial of  fuch  will  be  regiftred. 

Se{t.  2.  One  publick  office  for  regiftring  fuch  memo- 
rials (hall  be  kept  in  Wakefield,  to  be  executed  hy  a  fit 
perfon  elefted,  or  his  fufficient  deputy,  to  continue  in  the 
faid  office  fo  long  as  he  (hall  or  will  demean  himfelf  therein, 
Se£i.  3.  All  elcdions  of  a  regifter  (hall  be  by  balloting, 
w'z.  all  the  freeholders  that  have  freehold  within  the 
Weft-riding,  of  the  yearly  value  of  100/.  (to  be  deter- 
mined by  the  oath  of  the  eleftor  before  the  fcrutators) 
(hall  be  eleflors  of  the  regifter  ;  and  the  juftices  of  peace 
for  the  Weft-riding,  or  any  five  fuch  juftices  appointed 
by  them,  (hall  be  fcrutators  of  the  ballot,  who  (hall  ia 
the  prefence  of  the  ele£lors,  place  glafs  veftels,  into 
which  each  eledor  (hall  put  open  paper,  containing  the 
name  of  fuch  perfon  as  he  approves  of  to  be  regifter; 
which  papers  flaall  be  taken  out  in  the  prefence  of  the 
fcrutators,  and  the  names  of  every  perfon  therein  (hall  be 
tranfcribed  in  columns,  with  the  number  of  their  elec- 
tors, and  the  fame  (hall  be  read  over  in  the  hearing,  and' 
fixt  up  in  the  view,  of  the  eledjors,  and  the  perfon  upon 
whom  the  majority  (hall  fall,  fl>all  be  regifter. 

SeSi.  5.  As  often  as  the  office  (hall  become  vacant^ 
the  juftices  of  peace  at  the  quarter-feffions  next  after 
fuch  vacancy  (hall  declare  the  vacancy,  and  by  order  of 
feffions  appoint  a  time  within  one  calendar  month,  and 
above  three  weeks,  enfuing  the  end  of  fuch  feffions,  for 
the  electors  to  afiembie  at  Wakefield,  to  chufe  a  perfo^ 
to  fupply  the  vacancy  ;  and  the  clerk  of  the  peace  (hall 
caufe  copies  of  fuch  order  to  be  delivered  to  the  chief 
conftables  of  the  feveral  wapentakes,  who  fliall  publilh 
the  fame  in  full  market  in  every  market  town  on  the 
next  market-day,  and  affix  the  fame  in  the  moft  publick 
place  there. 

SeCJ.  h.  Upon  the  death  of  any  fuch  regifter,  and  un- 
til another  election,  the  executors  and  adminiftrators  oi 


I  REG 

the  regifler  deceafed,  together  with  the  fureties  for  the 
fait)  regifter,  fliall  appoint  a  perfon  to  execute  the  office, 
for  whofe  demeanor  the  fecuiity  (hall  be  anfvyerable. 

Se£}.  7.  All  memorials  (hall  be  in  writing  in  vellum 
or  parchment,  and  diredled  to  the  Regifter ;  and  in  cafe 
of  deeds  and  conveyances  (hall  be  under  the  hand  and 
feal  of  the  grantor  or  grantees,  their  guardians  or  truf- 
tees,  attefted  by  two  witneiTes,  one  whereof  to  be  one 
of  the  witnefles  to  the  execution  of  fuch  deed  ;  which 
witnefs  (hall  upon  oath  before  the  Regifter  prove  the 
figning  and  fealing  of  the  memorial,  and  the  execution 
of  the  deed  mentioned  in  fuch  memorial ;  and  in  cafe  of 
wills,  the  memorials  (hall  be  under  the  hand  and  feal  of 
one  of  the  devifees,  his  guardians  or  truftees,  attefted  by 
two  witnefles,  one  whereof  (hall  prove  the  figning  and 
fealing  of  fuch  memorial. 

SeU.  8.  Every  memorial  of  any  deed  or  will  (hall  con- 
tain the  day  of  the  month  and  year  when  fuch  deed  or 
will  bears  date,  and  the  names  and  additions  of  ail  the 
parties  to  fuch  deed,  and  of  the  devifor  of  fuch  will,  and 
of  all  the  witnefles  and  the  places  of  their  abode,  and 
(hall  mention  the  lands  and  hereditaments  contained  in 
fucli  deed  or  will,  and  the  names  of  all  the  parifhes, 
townfhips,  hamiets,  precinfls  or  extraparochial  places, 
where  fuch  lands  are,  in  fuch  manner  as  the  fame  are 
mentioned  in  fuch  deed  or  will ;  and  every  fuch  deed  and 
will,  or  probate  of  the  fame,  of  .which  fuch  memorial  is 
(o  be  regiftred,  (hall  be  produced  io  the  Regifter  at  the 
time  of  entring  fuch  memorial,  who  (hall  indorfe  a  cer- 
tificate on  fuch  deed  and  will,  or  probate  thereof,  and 
mention  the  day,  hour  and  time,  on  which  fuch  memo- 
rial ii.  entred,  exprcfling  alfo  in  what  book,  page  and 
numhiir  the  fame  is  entred ;  and  the  Regifter  fnall  fign 
the  certificate  fo  indorfeJ,  which  (hall  be  allowed  as  evi- 
dence of  fuch  Regiftries  in  all  courts  of  record  ;  and 
every  page  of  fuci"i  Regifler-books,  and  every  memo- 
rial that  fliall  be  entred,  (hall  be  numbred,  and  the  day 
of  the  month,  and  the  year  and  hour,  or  time  of  the 
day,  (hall  be  entred  in  the  margins  of  the  Regifter-books 
and  of  the  memorial ;  and  fuch  Regifter  (hall  keep  an 
alphabetical  calendar  of  all  pari(hes,  extraparochial  places, 
and  town(hips,  within  the  Weft-riding,  with  reference 
to  the  number  of  every  memorial  that  concerns  lands  in 
fuch  parifh,  l^c.  and  of  the  names  of  the  parties';  and 
fuch  Regifter  (hall  duly  file  every  fuch  memorial  in  or- 
der, as  the  fame  is  brought  to  the  office,  and  enter  the 
memorials  in  the  order  that  they  (hall  come  to  his  band. 

Se£i.  9.  Such  Regifter,  before  he  enter  upon  the  office, 
ftall  be  fworn,  before  the  juftices  of  peace,  or  three  of 
them,  that  (hall  be  prefent  at  his  elecElion,  in  thefe 
words. 

YO  U  Jhall  truly  and  faithfully  perform  and  execute 
the  office  and  duty  that  is  direilcd  and  required  by 
■at}  of  parliament,  in  regijiring  memorials  of  deeds^  convey- 
ances and  wills,  within  the  IVeJi-riding  of  the  county  of 
York,  fo  long  as  you  Jhall  continue  in  the  /aid  office  ;  and 
that  you  have  not  given  nor  promifed,  direEtly  or  ihdireiily, 
nor  qutharized  any  perfon  to  give  or  promife  any  money,  gra- 
tuity or  reward  whatjoever,  for  procuring,  or  obtaining  the 
feid  office  for  you  :  So  help  you  God. 

ZeH.  10.  When  the  Regifter  (hall  appoint  any  deputy, 
fuch  deputy  (hall  take  the  oath  before  two  juftices  of 
peace  ;  and  every  Regifter  at  the  time  of  his  being  fworn 
(hall  enter  into  a  recognizance  with  two  fureties,  to  be 
approved  of  by  five  juftices  of  peace  prefent  at  his  elec- 
tion, by  writing  to  be  regiftred  at  the  next  quarter-fef- 
fions,  of  the  penalty  of  2coo  /.  to  her  Majefty,  to  be 
taken  by  the  fame  juftices  that  approved  of  his  fecurity, 
conditioned  for  his  true  and  faithful  performance  of  his 
duty  in  the  execution  of  his  office  ;  the  fame  to  be  tranf- 
mitted  by  the  juftices  within  one  month  into  the  office  of 
her  Majefty 's  Remembrancer  of  the  Exchequer. 

^e£i.  II.  When  any  Regifter  fliall  die  or  furrender, 
and  within  three  years  from  luch  death  or  furrender  no 
mifl)2haviour  appear   10    have   been   committed   by   fuch 
Regifter,  the  recognizance  (hall  become  void. 
,      Vol.  II.  N°.  120. 
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Seil.  12.  Such  Regifter,  or  his  deputy,  (hall  give  due 
attendance  at  his  office  every  day  (except  Sundays  and 
holy-days)  between  nine  and  twelve  in  the  forenoon, 
and  two  and  five  in  the  afternoon,  for  the  difpatch  of 
bufinefs,  and  (hall  make  fearches  concerning  all  memo- 
rials regiftred  as  aforefaid,  and  give  certificates  concer- 
ning the  fame,  if  required. 

Se£}.  13.  Such  Regifter  (hall  be  allowed  for  the  entry 
of  every  memorial  i  s.  in  cafe  the  fame  do  not  exceed 
200  words;  but  if  fuch  memorial  exceed,  then  after  the 
rate  of  6  d.  an  hundred  for  all  the  words  above  the  firft 
200  ;  and  the  like  fees  for  the  like  number  of  words 
contained  in  every  certificate  or  copy,  and  for  every 
fearch  i  s. 

Se£f.  14.  If  any  fuch  Regifter,  or  his  deputy,  negleft 
his  duty,  or  commit  or  fufFer  any  undue  or  fraudulent 
praflice  in  the  office,  and  be  thereof  convift,  fuch  Re- 
gifter (hall  forfeit  his  office,  and  pay  treble  damages  with 
cofts  to  every  perfon  injured  thereby,  to  be  recovered  in 
any  of  her  Majefty's  courts  at  Wejiminfter. 

SeB.  15.  The  perfon,  nominated  upon  the  death  of  any 
Regifter  to  execute  the  office  during  the  time  the  fame 
fliall  be  vacant,  fliall  take  the  oath  appointed  to  be  taken 
by  fuch  Regifter  and  his  deputy,  before  two  juftices  of 
peace  ;  and  if  fuch  perfon  be  convifled  of  any  negle£^, 
mifdemeanor  or  fraudulent  practice,  he  (hall  pay  treble 
damages  with  full  cofts,  to  every  perfon  injured,  to  be  re- 
covered as  aforefaid. 

SeSi.  16.  This  aft  fliall  not  extend  to  any  copyhold 
eftates,  or  fo  any  leafes  at  a  rack-rent,  or  to  any  leafc 
not  exceeding  21  years,  where  the  aftual  poflfeffion  goeth 
along  with  the  leafe. 

Se£i.  17.  Where  there  are  more  writings  than  one  for 
perfefting  any  conveyance  which  concern  the  fame  lands, 
it  (hall  be  a  fufficient  memorial  and  regifter  thereof,  if 
all  the  lands,  and  the  pariflies,  townflbips,  hamlets  or 
extraparochial  places,  where  the  fame  lie,  be  once  named 
in  the  memorial,  regifter  and  certificate,  of  any  one  of 
the  deeds  ;  and  the  dates  of  the  reft  of  the  deeds  relatipg 
to  the  faid  conveyance,  with  the  names  and  additions  of 
the  parties  and  witnefles,  and  the  places  of  their  abodes, 
be  fet  down  in  the  memorials,  regifters  and  certificates  of 
the  fame,  with  a  reference  to  the  deed  whereof  the  me- 
morial exprefTes  the  parcels,  and  direftions  to  find  the  re» 
giftring  the  fame. 

Sea.  18.  A  memorial  of  fuch  deeds  and  wills,  as 
(hall  be  made  or  publi(hed  in  London,  or  in  any  other 
place  not  within  forty  miles  of  the  Weft-riding,  which 
may  afFed  lands  in  the  Weft-riding,  (hall  be  regillred,  in 
cafe  an  affidavit  fworn  before  one  of  the  judges  at  Wejl>i- 
minjier,  or  a  Mafter  in  Chancery,  be  brought  with  the 
memorial  to  the  Regifter,  wherein  one  of  the  witnefles 
to  fuch  deeds  (hall  (wear  hie  faw  the  fame  executed,  and 
the  memorial  figned  and  fealed,  or  wherein  one  of  the 
witnefi'es  to  the  memorial  of  any  will  (hall  fwear  he  faw 
fuch  memorial  figned  and  fealed  ;  and  the  fame  fliall  be  a 
fufficient  authority  to  the  Regifter  to  give  a  certificate  of 
the  regiftring  fuch  memorial  ;  which  certificate  figned  by 
the  Regifter  (hall  be  evidence  of  the  regiftries. 

5e£l.  19.  If  any  perfon  (hall  forge  or  counterfeit  any 
fuch  memorial  or  certificate,  and  be  thereof  convifled,  fuch 
perfon  (hall  incur  fuch  penalties  as  by  5  £/.z.  cap.\^. 
are  impofed  upon  perfons  for  forging  or  publi(hjngof  falfe 
deeds,  whereby  the  freehold  of  any  perfon  may  be  mo- 
lefted  ;  and  if  any  perfon  (hall  forfwear  himfelf  before 
the  Regifter,  or  before  any  Judge  or  Mafter  in  Chan- 
cery, in  the  cafes  aforefaid,  and  be  thereof  convifted, 
fuch  perfon  (hall  incur  the  fame  penalties  as  if  the  oath 
had  been  made  in  any  of  the  courts  at  Wejiminji er . 

Sea.  20,  Memorials  of  wills  regiftred  within  fix 
months  after  the  death  of  the  devifor  dying  within  Eng- 
land, TVaies  and  Berwick,  or  within  three  years  after  the 
death  of  every  devifor  dying  upon  or  beyond  the  feas, 
fliall  be  efieftual. 

Sell.  21.  In  cafe  the  perfons  interefted  in  the  lands  devi- 

fed,  by  reafon  of  the  contefting  fuch  will  or  other  inevitable 

difficulty,  without  their  wilful  negleft,  (hall  be  difabled 

to  exhibit  a  memorial  within  the  times  limited,  in  fuch 

7  K  cafe 
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rafe  the  reglftry  of  the  memorial  within  fix  months  dfter 
their  attainment  of  fuch  will,  or  a  probate  thereof,  or 
removal  of  the  impediment,  fliall  be  fufKcient. 

Se^.  11.  No  member  of  parliament  fhall  be  capable 
of  being  chofen  Regifler,  or  of  executing  the  office,  nor 
(hall  any  Regifler  or  his  deputy  be  capable  of  being  chofen 
a  member. 

Se{i.  23.  This  ad  Ihall  be  a  publick  z^. 

In  a  cafe  between  purchafers  of  lands  in  Torijh'ire, 
where  the  fecond  purchafer  having  notice  of  the  firft 
purchafe,  but  that  it  was  not  regiftered,  went  on  and 
purchafed  the  fame  eftate,  and  got  his  purchafe  regifter- 
ed, yet  it  was  decreed,  that  having  notice  of  the  firft 
purchafe,  tho'  it  was  not  regiftered,  bound  him,  and  that 
getting  his  own  purchafe  firft  regiftered  was  a  fraud;  the 
defign  of  thofe  z€ts,  being  only  to  give  parties  notice, 
who  might  otherwife  without  fuch  regiftry,  be  in  dan- 
ger of  being  impofed  on  by  a  prior  purchafe  or  mortgage, 
which  they  are  in  no  danger  of  when  they  have  notice 
thereof  in  any  manner,  tho'  not  by  the  regiftry.  Decreed 
by  my  Lord  Chancellor  King,  Ahr.  Eq.  Cafes  358.  pi. 
12.   Blades  v.  Blades, 

■  Stat.  5  y^/2«.  c.  \%.  Jefl.  I.  All  bargains  and  fales  of 
lands  within  the  faid  Weft-riding,  inrolled  before  the 
Regifter  in  the  publick  office  at  Wakefield,  (hall  be  ef- 
fedual,  according  to  the  aft  27  H.  8.  c.  16.  and  the  Re- 
gifter or  his  deputy,  (together  with  one  juftice  of  peace) 
(hall  have  power  to  take  the  acknowledgment  of  the 
bargainors;  andiliall  inroll  fuch  bargains  and  fales;  and 
indorfe  a  certificate  on  fuch  bargains  and  fales,  of  the 
times  of  inrolllng;  and  fign  the;  fame ;  and  the  rolls 
thereof  (hall  keep  in  the  publick  office  upon  record  a- 
mongft  the,  memorials  of  deeds.  .  .  , 
,  S«i7, 2.  Deeds,  of  bargain  and  fale  fo  inrolled,  and 
copies  of  the  inrolment  thereof,  (hall  be  allowed  in  all 
courts  as  fufficierit  evidence,  as  bargains  and  fales  inrolled 
in  the  courts  at  Wejlminjler. 

SeSi.  3.  Such  inrolment  of  fuch  deed  in  the  Regifter- 
bffice  (hall  be  deemed  the  entering  of  a  memorial  thereof. 

SeSl.  4.  No  judgment,  ftatute  or  recognizance  (other 
than  fuch  as  fliall  be  entered  into  in  the  name  and  upon 
the  proper  account  of  her  Majefty)  (hall  afl^cft  any  land 
in  the  Weft-riding,  but  only  from  the  time  that  a  me- 
morial of  fuch  judgment,  (^c.  (hall  be  entered  at  the 
Regifter-office,  exprefling,  in  cafe  of  fuch  judgment,  the 
jiames  of  the  plaintifFs,  and  the  names  and  additions 
therein  of  the  defendants,  the  fums  recovered  and  the 
time  of  figning ;  and  in  cafe  of  ftatutes  and  recogni- 
zances, expreffing  the  date  of  fuch  ftatute  or  recogni- 
zance, the  names  and  additions  of  the  cognizors  and  cog- 
jiizees,  and  fi  r  what  fums,  and  before  whom  the  fame  were 
acknowledged  ;  and  the  party  (hall  produce  and  leave 
with  the  Regifter  to  be  filed,  a  memorial  of  fuch  judg- 
jnent,  ftatute  or  recognizance,  figned  by  the  proper  officer, 
together  with  an  affidavit  fworn  before  one  of  the  judges 
at  IVeJlminJier,  or  a  mafter  in  Chancery,  that  fuch  me- 
morial was  duly  figned  ;  which  memorial  fuch  officer  is 
jequired.  to  give  fuch  plaintifFs  or  conuzees,  or  their  exe- 
cutors or  adminiftrators  or  attorney,  they  paying  is. 

Sell.  5.  The  Regifter  (hall  make  an  entry,  and  if  re- 
quired give  a  certificate  under  his  hand,  teftified  by  two 
witnefl'esj  of  fuch  memorial  of  any  judgment,  ftatute 
or  recognizance,  and  therein  mention  the  day  on  which 
fuch  memorial  is  regiftered,  expreffing  in  what  book, 
page  and  number, 

Se£f.  6.  The  recognizance  entered  into  by  the  Re- 
gifter for  the  faithful  performance  of  his  duty  fhall  ftand 
a  fecurity,  as  well  for  the  due  inrolment  and  fafe  keep- 
ing of  the  inrolments  of  all  bargains  and  fales  inrolled 
before  the  Regifter,  as  for  the  faithful  performance  of  his 
duty  in  tiie  execution  of  the  office  of  Regifter. 

Seii.  7.  The  Regifter  (hall  be  allowed  for  inrolling 
every  fuch  bargain  and  fale  and  memorial,  and  for  cer- 
tificates, copies  and  fearches,  like  fees  as  for  the  entering 
memorials  of  deeds  and  wills,  ^c. 

Se£}.  8.  If  any  perfon  (hall  forge  or  counterfeit  any 
entry  of  the  acknowledgment  of  any  bargainor  in  fuch 
bargain  and  fale,  or  any  fuch  memorial,  certificate  or  in- 
doffement,  as  herein  mentioned,  and  be  thereof  convi(S* 
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ed,  fuch  perfon  fhall  incur  fuch  penalties  as  in  an  acts 
5  Eiiz.  cap.  14.  are  impofed  for  forging  or  publifhing  of 
falfe  deeds,  whereby  the  freehold  of  any  perfon  may  be 
molefted  ;  and  if  any  perfon  (hall  forfwear  himfelf  be- 
fore the  Regifter,  or  before  any  judge  or  mafter  in  Chan- 
cery in  the  cafes  herein  mentioned,  and  be  thereof  con- 
vifted,  fuch  perfon  (hall  incur  the  fame  penalties,  as  if 
the  oath  had  been  made  in  any  of  the  courts  at  ffejimin- 
Jler. 

Seif.  9.  AH  certificates  required  by  this  a£l,  or  by  the 
a£t  2  Jnn.  cap.  4.  to  be  given  by  the  Regifter  in  cafe  of 
fearches,  (hall  be  figned  by  the  Regifter  or  his  deputy,  in 
the  prefence  of  two  perfons,  who  (hall  fet  their  names 
as  witnefles. 

Sell.  10.  In  cafes  of  mortgages,  judgments,  flatutes 
and  recognizances  ;  if  a  certificate  ftalf  be  brought  to 
the  Regifter,  figned  by  the  mortgagors  and  mortgagees, 
plaintifFs  and  defendants,  cognizor  and  cognizees  refpec- 
tively,  their  executors,  adminiftrators  or  affigns,  and  at- 
terted  by  two  witnefles,  whereby  it  fhall  appear,  that  all 
monies  due  have  been  paid  in  difcharge  thereof ;  which 
witnefs  (hall  upon  oath  before  the  faid  Regifter  prove 
fuch  monies  to  be  fatisfied,  and  that  they  faw  fuch  cer- 
tificate figned  ;  the  Regifter  (hall  make  an  entry  in  the 
margins  of  the  regifter- books,  againft  the  inrolment  of 
fuch  mortgage,  or  regiftry  of  the  memorial  thereof,  and 
againft  the  regiftry  of  fuch  judgment,  ftatute  or  recog- 
nizance, that  fuch  mortgage,  is'c.  was  fatisfied,  and  fliall 
file  fuch  certificate  upon  record  in  the  office. 

Seci.  II.  If  any  judgment,  ftatute  or  recognizance, 
be  regiftered  within  thirty  days  after  the  acknowledgment 
or  figning  thereof,  all  the  lands  that  the  defendant  or 
cognizor  had  at  the  time  of  fuch  acknowledgment  or 
figning,  (hall  be  bound. 

Sea.  12.  This  a£t  fliall  be  a  publick  aft. 
Stat.  6  Ann.  c.  35.  /  i.  A  memorial  of  all  conveyan- 
ces, which  after  the  2gth  of  Septefmkr  1708.  fliall  be  made, 
and  of  all  wills  where  the  devifor  (hall  die  tket  the  faid 
29th  of  September,  concerning,  snd  whereby  any  lands 
in  the  Eaft-riding  of  the  county  of  York,  or- in  the  town 
and  county  of  Kingjhn  upon  Hull,  may  be  alFefted,  may 
be  regiftered ;  and  every  fuch  deed  (hall  be  adjudged  frau- 
dulent againft  any  fubfcquent  purchafer  or  mortgagee  for 
valuable  confideration,  unlefs  fuch  memorial  be  regifter- 
ed, before  the  regiftering  the  memorial  of  the  deed  un- 
der which  fuch  fubfequent  purchafer  or  mortgagee  (hall 
claim ;  and  every  fuch  devife  by  will  (hall  be  adjudged 
fraudulent  againft  any  fubfequent  purchafer  or  mortgagee 
for  valuable  confideration,  unlefs  a  memorial  of  fuch 
will  be  regiftered  as  is  herein  direfted. 

Sell.  2.  One  publick  office  for  regiftering  (at  the  pub- 
lick charge  of  the  Eaft-riding,  to  be  raifed  by  the  juftices 
of  peace  at  their  quarter-feffions,  in  fuch  manner  as  they 
are  impowered  to  raife  money  for  the  repairs  of  county 
bridges)  fliall  be  eftablifhed  at  Beverley, 

The  aif  contains  other  direiiions  to  the  fame  effeSl,  M 
the  ails  2  Ann,  cap,  4.  and  5  Ann.  cap.  1 8.  with  the  follow- 
ing additions. 

Self.  30.  In  all  deeds  of  bargain  and  fale  inrolled  in 
purfuance  of  this  aft,  whereby  any  eftate  of  inheritance 
in  fee-fimple  is  limited  to  the  bargainee  and  his  heirs, 
the  words  grant,  bargain  and  fell,  fliall  amount  to,  and 
be  conftrued  to  be,  exprefs  covenants  to  the  bargainee, 
his  heirs  and  affigns,  from  the  bargainor,  for  himfelf,  his 
heirs,  executors  and  adminiftrators,  that  the  bargainor,  not- 
withftanding  any  aft  done  by  him,  wjs  at  the  time  of  the 
execution  of  fuch  deed  feifed  of  the  hereditaments  thereby 
granted,  bargained  and  fold,  of  an  indefeafible  eftate  in 
fee-fimple,  free  from  all  incumbrances  (rents  and  fervices 
due  to  the  lord  of  the  fee  only  excepted)  and  for  quiet 
enjoyment  thereof  againft  the  bargainor,  his  heirs  and 
affigns,  and  all  claiming  under  him,  and  alfo  furthei 
aflTurance  thereof  to  be  made  by  the  bargainor,  his  heirs 
and  affigns,  and  all  claiming  under  him ;  unlefs  the  fame 
(hall  be  reftrained  by  exprefs  words  contained  in  fuch  deed, 
and  the  bargainee,  his  heirs,  executors,  adminiftrators  ant 
affigns,  may  in  any  aftion  affign  breaches  thereupon,  a: 
they  might  do  in  cafe  fuch  covenants  were  exprefsl) 
inferted, 

Stei\ 
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Se^.  31.  Every  leaf  of  the  regifler- books  and  inrol- 
nent-books  fhall  be  figned  by  two  juftices  of  peace  ap- 
winted  by  the  juftices  at  their  quarter  feffions,  and  an 
intry  thereof  (hill  be  made  from  time  to  time  by  the 
:lerk  of  the  peace  of  the  faid  riding  in  the  order-book 
)f  the  feflions,  and  figned  by  the  juftices  that  Qiall  fign 
he  regifter-books  and  inrolment-books  ;  and  a  like  en- 
ry  fliall  be  made  upon  record  and  figned,  of  the  num- 
jer  of  the  books,  and  how  marked,  and  how  many  pages 
•ach  of  them  contains,  in  the  Regifler  office. 

Seli.  34.  Ail  the  claufes  in  this  aft  concerning  the 
Eaft- riding,  and  the  town  of  Kingjion  upon  Hull.,  and 
not  contained  in  the  adts  2  Ann.  cap.  4.  and  5  Ann.  c.  18. 
(hall  extend  unto  all  lands  within  the  Weft-riding  (the 
mortgage  or  purchafe  whereof  fhall  exceed  50/.)  as  ef- 
feflually  as  if  the  fame  were  inferted  in  the  faid  adls. 

Stat.  7  A.^n.  cap.  20.  /c£?.  I.  A  memorial  of  all  con- 
feyances,  which  after  the  29th  of  September  1709.  fhall 
be  made,  and  of  all  wills  where  the  devifor  (hall  die  after 
the  faid  day,  concerning  any  lands  in  the  county  oi  Mtd- 
dlefix,  may  be  regiftered  ;  and  every  fuch  conveyance 
(hall  be  adjudged  fraudulent  againft  any  fubfequent  pur- 
chafer  or  mortgagee  for  valuable  confideration,  unlefs 
fach  memorial  thereof  be  regiftered  before  the  regiftering 
of  the  memorial  of  the  deed  under  which  fuch  fubfe- 
quent purchafer  or  mortgagee  (hall  claim  ;  and  every  fuch 
devife  by  will  (hall  be  adjudged  fraudulent  againft  any 
fubfequent  purchafer  or  mortgagee  for  valuable  confi- 
deration, unlefs  a  memorial  of  fuch  will  be  regiftered. 

Seii.  2.  One  publick  office  for  regiftering  fuch  memo- 
rials (hall  be  ercfted  in  manner  following,  viz.  The  clerk 
of  inrolment  in  Chancery  for  Middlefex,  the  Chief  clerk 
to  inrol  Pleas  in  the  Queen's  Bench,  the  clerk  of  the 
warrants  in  the  Common  Pleas,  and  the  Queen's  remem- 
brancer or  his  deputy  in  the  Exchequer  (hall  be  the  Re- 
gifters  or  matters  of  the  office,  and  (hall  appoint  one  or 
more  perfons,  for  whom  they  (hall  be  accountable,  to  be 
iheir  deputies  ;  which  Regillers  (hall  perform  all  things 
intended  by  this  aft  in  fome  office  near  the  Inns  of  court 
or  Chancery  ;  and  the  faid  Regifters  (hall  prefent  fuch 
deputies  to  the  Lord  Chancellor,  the  Chief  juftice  of  the 
Queen's  Bench,  the  Chief  juftice  of  the  Common  Pleas, 
and  the  Chief  baron  of  the  Exchequer,  to  be  by  three 
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SeSl.  14.  The  damages  to  be  forfeited  by  any  fuch  Re- 
gifler, for  any  neglcft,  mifdemeanor  or  fraudulent  prac- 
tice, (hall  be  recovered  in  her  Majefty's  courts  at  Wejl- 
minjlcr. 

7 he  foUnvln^  feSlion  is  to  the  fame  effeH  as  feft.  19.  of 
the  faid  a£i  2  Ann.  c.  4. 

Se5l.  16.  In  cafe  of  mortgages,  if  a  certificate  (hall  be 
brought  to  the  Regifters,  figned  by  the  mortgagees,  i^a 
that  all  monies  due  upon  fuch  mortgage  have  been  paid, 
i^c.  the  Regifters  (hall  make  an  entry  in  the  margins  of 
the  regifter-books,  that  fuch  mortgage  was  fatisfied,  as 
in  feft  10.  of  the  faid  a£}  of  5  Ann.  c.  18. 

SeSt.  17.  This  aft  (hall  not  extend  to  any  copyhold 
eftates,  or  to  any  leafes  at  rack  rent,  or  to  any  leafe  not 
exceeding  21  years,  where  the  aftual  poiTeffion  goeth 
along  with  the  leafe,  or  to  any  of  tiie  chambers  in  Ser- 
jeanis-Inn,  the  inns  of  court,  or  inns  of  Chancery. 

The  rcjl  of  this  aEl  is  to  the  fame  effect  as  feft.  4,  5.  ff/" 
the  faid  ail  5  Ann.  c,  18.  and  feft,  22,  21.  «/"  the  faid  alf 
2  Ann.  c.  4. 

Stat.  8  Geo.  2.  cap.  6.  feft.  i.  A  memorial  of  all 
deeds  and  conveyances,  which  after  the  29th  of  September 
1736.  (hall  be  made,  and  of  all  wills  where  the  devifor 
fliall  die  after  the  faid  day,  and  of  all  judgments,  fla- 
tutes  and  recognizances  (other  than  fuch  as  (hall  be  en- 
tred  into  in  the  name  and  upon  the  account  of  his  Ma- 
jefty)  which  (hall  be  obtained  or  entred  into  after  the 
faid  day,  whereby  any  lands  in  the  North-; idi.n^  0;  2iri4- 
Jhire  may  be  afFefted,  may  be  regiftred  ;  and  every  fuch 
deed  or  conveyance,  judgment,  (Jc.  (hall  be  adjudged 
fraudulent  againft  any  fubfequent  purchafer  or  mort- 
gagee, plaintiff  or  cognizee,  upon  valuable  confitleration, 
unlefs  fuch  memorial  thereof  be  regiftred,  before  the  re- 
giftring  of  the  memorial  of  the  deed  or  conveyance^ 
judgftient,  &c.  under  which  fuch  fubfequent  purchafer 
or  mortgagee,  plaintiff  or  cognifee,  (hall  claim  ;  and 
every  fuch  devife  by  will  (hall  be  adjudged  void  againft  3 
fubfequent  purchafer  or  mortgagee,  plaintiff  or  cognifee, 
upon  valuable  confideration,  unlefs  a  memorial  of  fuch 
will  be  regiftred. 

Seil.  2.  One  publick  office  for  regiftring  fuch  memo- 
rials, fliall  be  efbblifhed  at  fuch  market  town,  as  the 
juftices  of  the  peace  fliall  adjudge  to  be  the  neareft  to  thar 


of   them  approved    of  before    fuch    deputies    (hall   enter  ]  center  of  the  north-riding,  to  be  managed  as  in  fe{f.  25 


upon  the  execution  of  the  office;  and  fuch  deputies  may 
be  difplaced  by  the  Lord  Chancellor,  the  Chief  juftices, 
and  Chief  baron,  or  any  three  of  them,  by  writing ; 
and  the  Lord  Chancellor,  the  two  Chief  juftices  and 
Chief  baron,  or  any  three  of  them,  (hall  have  power  to 
make  rules  and  orders  for  the  government  of  the  faid 
office. 

SeSJ.  3.  Every  fuch  Regifler,  before  he  enter  upon  the 
execution  of  the  office,  (hall  be  fworn  before  the  Lord 
Chancellor,  the  Chief  juftices  and  Chief  baron,  or  one 
of  them,  as  in  2  Ann.  cap.  4. 

Se£f.  4.  If  fuch  perfon  appointed  Regifler  (hall  be  con- 
vifted  of  any  negleft,  mifdemeanor  or  fraudulent  prac- 
tice, in  the  office,  he  fliall  be  liable  to  pay  treble  dama- 
ges, with  full  cofts  to  every  perfon  injured. 

The  five  following  feUions  are  to  the  fame  effeil  as  feft. 
•7,  8,  17,  20,  21,  of  the  faid  ail  2  Ann.  c.  4. 
•  SeSi.  10.  In  cafe  of  concealment  or  fuppreffion  of  any 
will  or  devife,  purchafers  fhall  not  be  difturbed,  unlefs 
the  wiil  is  aftually  regiftered  within  five  years  after  the 
death  of  the  devifor. 

The  two  following  feSiions  are  to  the  fame  tffeSl  as  feft. 
•12,  13,  of  the  faid  aft  of  2  Ann.  c.  4. 
•■  Se£i.  13.  Each  of  the  Regifters  or  maflers,  at  the  time 
of  his  bemg  fworn  into  the  office,  fhall  enter  into  a  re- 
cognizance with  fureties  (to  be  approved  of  by  the  Lord 
Chancellor,  the  Chief  juftices  and  Chief  baron,  or  any 
one  of  them)  of  the  penalty  of  2000/.  unto  her  Majefty, 
to  be  taken  by  one  of  the  Ciiief  juftices,  conditioned  for 
his  true  and  faithful  performance  of  his  duty  in  his  office, 
in  all  things  direfted  by  this  aft;  the  fame  to  be  tranf- 
mitted  by  fuch  Chief  juftice  within  one  month  after  the 
date,  into  the  office  of  her  Majefty's  remembrancer  of 
the  Exchequer. 


of  the  faid  aft  of  2  Ann. 

The  following  tivelve  feflions  are  to  the  fame  effefl  ai 
feft.  2.  of  the  faid  afl  of  6  Ann.  and  feft.  3,  5,  8,  10, 
J5>7i  8,  18,  17,  20,  21.  of  the  faid  afl  of  2  Ann.  c.  4. 

Sefl.  17.  In  cafes  of  concealment  of  any  will,  no 
purchafer  for  valuable  confideration,  nor  any  plaintiff  in 
any  judgment,  or  cognifee  of  any  ftatutc  or  recogni- 
zance, (hall  be  defeated  by  any  title  devifed  by  fuch  will, 
unlefs  the  will  be  aftually  regiftred  within  three  years  af- 
ter the  death  of  the  devifor. 

The  following  two  feflions  are  to  the  fame  effefl  as  feft. 
4,  6.  of  the  faid  afl  of  ^  Ann.  c.  18. 

Sefl.  21.  Bargains  and  fales  of  lands  within  the 
North-riding,  which  (bail  be  inrolled  by '  the  Regiftei', 
(hall  be  as  efFeftual  as  if  the  fame  had  been  inrolled  ac- 
cording to  the  aft  of  27  Hen.  8.  cap.  16,  And  onejuf-^ 
tice  of  peace  (hall  have  power  to  take  the  acknowledg- 
ment of  the  bargainors  ;  and  the  Regifter  (hall  inrol  all 
fuch  bargains  and  fales,  and  (hall  indorfe  a  certificate  of 
the  times  of  inrolling,  as  in  feet.  i.  of  the  faid  aft  of 
5  Ann. 

Sefl.  22.  Any  perfon  claiming  title  to  any  heredita-f 
ments  in  the  North-riding,  may  regifter  at  full  length  in 
the  faid  office,  any  deeds,  wills  or  conveyances,  uncfer 
which  fuch  title  (hall  be  claimed  ;  and  which  (hall  be 
made,  and  in  the  cafe  of  wills,  where  the  devifor  (hall 
die,  after  the  faid  29th  of  September  1736.  and  the  faid 
Regifter  is  authorized  to  inrol  fuch  deeds,  wills  and  con- 
veyances; and  the  Regifter  (hall  in  the  margin  of  fuch 
inrolment  mention  the  time  of  inrolment,  and  (hall  in- 
dorfe and  fign  a  certificate  on  fuch  deed  or  will,  and  (hall 
keep  all  the  books,  wherein  fuch  inrolments  (hall  be 
made,  in  the  faid  office,  there  to  remain  upon  record  ; 
and  all  copies  of  fuch  inrolments,  figned  by  the  Regifter, 

and 
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and  attefted  by  two  witnefles,  {kail  be  good  evidence  of 
fuch  deeds,  wills  or  conveyances,  deftroyed  by  fire  or 
other  accident. 

Seel.  23.  At  the  time  any  deed  or  will  fhall  be 
brought  to  be  inroUed,  one  of  the  witnefles  (hall  make 
oath  or  afBrmation  before  the  Regifter,  that  fuch  deed 
was  duly  executed  by  the  grantors,  or  that  fuch  will  was 
figned  and  publiQied  by  the  devifor. 

Se£i.  24.  Such  deeds  and  wills,  as  (hall  be  made  and 
executed  in  any  place  not  within  forty  miles  of  the  of- 
fice, may  be  entred  at  length,  in  cafe  an  affidavit  or  af- 
firmation, made  before  one  of  the  judges,  or  a  Mafter 
in  Chancery,  be  brought  with  fuch  deed  or  will,  where- 
in one  of  the  wltnelTes  (hall  (wear  or  affirm,  that  he  faw 
the  faid  deeds  executed,  or  fuch  will  figned  and  pub- 
li(hed. 

Sect.  25,  Such  inrolment  of  fuch  deeds  and  wills  (hall 
be  deemed  to  be  the  entry  of  a  memorial  thereof,  pur- 
fuant  to  this  a£t. 

Sect.  25.  Such  Regifter  (hall  be  allowed  for  the  entry 
of  every  memorial  i  s.  but  if  fuch  memorial  exceed  two 
hundred  words,  then  after  the  rate  of  4  d.  an  hundred 
for  all  the  words  in  fuch  memorial,  over  and  above  the 
firft  two  hundred  words  ;  and  the  like  fees  for  every  bar- 
gain and  fale  inrolled,  and  the  deeds  and  wills  regiftred 
at  length  ;  and  for  every  fearch  i  s. 

Ihe  fix  following  fections  are  to  the  fame  effect  as  fedt. 
12,  10,  14,  II,  i<).  of  the  faid  act  of  z  Ann.  and  kA. 
10.  of  the  faid  act  of  s  Ann.  c.  18. 

Sect.  33.  If  any  judgment,  (latute  or  recognizance, 
be  regiftred  within  twenty  days  after  the  acknowledg- 
ment or  figning  thereof,  it  (hall  be  as  available  as  if  fuch 
memorial  had  been  entred  on  the  day  of  the  figning  or 
acknowledgment. 

The  refidue  of  this  act  is  to  the  fame  effect  as  fefl.  1 6, 
22,  23.  of  the  faid  act  of  2  Ann.  and  fed.  30,  31.  of 
^he  faid  act  of  6  Ann.  c.  35. 

Stat.  25  Geo.  2.  cap.  4,  feet.  i.  The  deputy  or  fecon- 
dary  of  the  chief  clerk  to  inrol  pleas  in  the  King's 
Bench,  called  the  Mafter  of  the  King's  Bench  Office, 
(hall  be  one  of  the  Regifters  of  the  office  for  the  things 
contained  in  the  7  Ann.  cap.  20.  inftead  of  the  chief 
clerk  to  inrol  pleas  in  the  King's  Bench,  with  the 
like  powers  as  by  the  faid  a£l  are  given  to  fach  chief 
clerk  ;  and  the  chief  clerk  (hall  be  difcharged  from  be- 
ing one  of  the  Regifters  for  inrolling  fuch  deeds,  i^c.  for 
the  county  of  Middlefex  as  are  mentioned  in  the  faid 
aft,  and  from  any  difability  which  fuch  chief  clerk  as 
one  of  the  faid  Regifters  would  have  been  fubjeft  to. 

Sect.  1.  Such  fecondary,  called  the  Mafter  of  the  King's 
Bench  Office,  (hall  before  he  enters  upon  the  faid  office 
of  one  of  fuch  Regifters,  take  the  oath  prefcribed  by  the 
faid  aft,  and  enter  into  fuch  recognizance  as  therein 
mentioned,  and  be  liable  to  fuch  penalties  for  mifbeha- 
viour  as  any  of  the  other  Regifters  are  fubjeft  to. 
Sect.  3.  This  aft  (hall  be  a  puhlick  aft. 
3S£gittS  p;iOftnbj,  (mentioned  in  flat.  12  Car.  2,  c. 
17,)  Henry  VIII.  founded  five  leftures  in  each  univer- 
fity,  viz.  Of  Divinity-,  Hebrew,  Greek,  Law  and  Phy- 
fick  \  the  readers  of  which  leftures  ate  called  in  the  uni- 
verfity  fiatutes,  Regii  profeffores. 

ISCgnum  CCClcBaftinim.  in  fome  countries  former- 
ly, the  clergy  held  there  was  a  double  fupreme  power, 
or  two  kingdoms  in  every  kingdom  ;  the  one  a  Regnum 
ecciefiafticum,  abfolute  and  independent  upon  any  but  the 
pope  over  ecclefiaftical  men  and  caufes,  exempt  from  the 
fecular  magiftrate  ;  and  the  other  a  Regnum  feculare,  of 
the  King  or  civil  magiftrate,  which  had  fubofdination 
and  fabjeftion  to  the  ecclefiaftical  kingdom  :  But  thefe 
ufurpations  and  abfurdities,  were  exterminated  here  by 
King  Henry  VIII.      2  HaWs  Hiji.  P.  C  324. 

KegratO^,  (Regratarius,  Fr.  rrgrateur)  Signifies  him 
that  buys  wares  or  viftuals,  on  purpofe  to  enhance  the 
prices ;  formerly  fuch  as  bought  by  great,  and  fold  by  re- 
tail, came  under  that  notion.  27  E.  i,.  Jiat.  i.  cap. 
3.  But  now  that  name  denotes  him  that  buys  and  fells 
any  wares  or  viftuals  in  the  fame  market  or  fair,  or  within 
five  miles  thereof,  whereof  fee  the  flat.  5  E.  b.  c.  14. 
5  Eliz.  12.  and  13  Eliz.  25.  In  the  Civil  law  fuch  is 
2 


R     E     L 

called  Dardanarius,  a  Dardano  quodum  hujus  fcelerit  aU' 
thore,  faith  Spelman.  Heretofore  both  the  ingroffor  and 
regrator,  were  comprehended  under  the  word  foreflaller. 
3  Inft.  195.  and  as  fuch  (hall  be  punifhed.     See  iFni£« 

ttalling.  ^ 

ISCgula,  The  book  of  rules  or  orders,  or  fiatutes  in 
a  religious  convent :  Sometimes  for  the  martyrology  ©t 
obituary. 

KCgtllarjS,  (Regulares)  Are  fuch  as  profefs  to  live  un- 
der fome  certain  rule ;  fuch  as  monks  or  canon  regulars 
who  ought  always  to  be  under  fome  rule  of  obedience, 

KCgUlu?,  fi>Ub?eglllU$,  Are  words  often  mentioned 
in  the  councils  of  the  Englifh  Saxons :  The  firft  fignifie* 
comes,  the  other  vicecomes.  But  in  many  places  they  fjg- 
nify  the  fame  dignitary ;  as  in  the  old  book  in  the 
archives  of  Worcejler  cathedral.  Cowell,  edit,  1727, 
See  §>ub?Ce;«lUlSf, 

KcljaljECe  faciajS  fcifinam,  quando  vicecomes  Uberawt 
feifinam  de  majore  parte  quam  deberet.  Is  a  writ  judicial. 
Reg.  Judic.  fol.  I  J,  51.  There  is  another  writ  of  this 
name  and  nature,  f.  54. 

IScljabilttattOn,  ( RehabiUtatio,  mentioned  in  flat.  25 
H.  8.  cap.  21.)  Is  one  of  thofe  exaftions  mentioned  in 
that  ftatute  to  be  claimed  by  the  pope  heretofore  in  Eng- 
land, and  feems  to  fignify  a  bull  or  breve,  for  reinablingz 
fpiritual  perfon  toexercifS  his  funftion,  who  was  formerly 
difabled  ;  or  a  rejloring  to  former  ability.  Cowell,  ed.  1727. 
iScjOinllCr,  {Rejun^io)  Is  where  the  defendant  in  any 
aftion  makes  anfwer  to  the  plaintiff's  replication  :  It  is 
an  exception  or  anfwer  thereto,  and  it  ought  to  be  a  fuf- 
ficient  anfwer  to  the  replication,  and  follow  and  inforcc 
the  matter  of  the  bar  pleaded.  2  Lill.  Ahr.  433.  The 
defendant  is  not  to  rejoin  upon  fuch  words  as  are  not 
contained  in  the  delaration  or  replication  ;  and  if  tht 
defendant  do  in  his  rejoinder  depart  from  his  plea  pleadec 
in  bar,  the  rejoinder  is  not  good,  becaufe  this  is  uncer- 
tain, and  to  fay  and  unfay,  which  the  law  doth  not  al- 
low. Alich.  22  Car.  B.  R.  It  is  obferved,  that  ir 
many  cafes,  if  the  plaintiff  in  his  replication,  alleges  ; 
new  matter,  the  defendant  may  there  make  a  new  an- 
fwer in  the  rejoinder ;  though  if  the  defendant  pleads  : 
general  plea,  he  (hall  not  commonly  make  that  good  af 
terwards,  by  a  particular  thing  in  his  rejoinder,  5  H 
7.  19.  Raym.  22.  Where  a  replication  is  pleaded, 
which  is  ifluable,  the  clerk  of  the  papers  when  he  maket 
up  the  paper-book,  doth  of  courfe  make  up  the  rejoinder, 
and  joins  the  iflLe  in  it ;  and  if  the  rejoinder  be  ifluable, 
he  hath  the  making  up  of  the  fur-rejoinder  to  it,  and  tht 
ilTue  thereupon.     2  Lill.  433.     See  SDcparCttl'C. 

delation,  (Relatio)  Is  a  fiftion  of  law,  to  make  a 
nullity  of  a  thing  from  the  beginning  (for  a  certain  in- 
tent) which  in  truth  had  eflence,  and  rather  for  neceffi- 
ty,  ut  res  magis  valeat  quam  pereat,  Co.  lib.  3.  f.  28. 
Butler  and  Baker'x  cit/}  ;  But  more  plainly  thus.  Relation 
is,  where,  in  confideration  of  law  two  tfmes,  or  other 
things  are  confidered  fo  as  if  they  were  all  one  ;  and  by 
this  the  thing  fubfequent  is  faid  to  take  its  efFeft  by  re- 
lation at  the  time  preceding.  As  if  J.  deliver  a  writing 
to  B.  to  be  delivered  to  C.  as  the  detd  of  ji.  when  C, 
hath  paid  a  fum  of  money.  Now  when  the  money  is 
paid,  and  the  writing  delivered  ;  this  (hall  be  taken  as 
the  deed  of  A.  at  the  time  when  it  was  fitft  delivered. 
So  bills  of  parliament,  to  which  the  King  afTents  on  the 
laft  day  of  parliament,  (hall  relate  and  be  of  force  from 
the  firft  day  of  the  beginning  of  the  parliament;  and  fo 
it  is  of  divers  other  like  things.     Cowell,  edit.    1727. 

A  conftable  took  a  man  who  ftruck  another,  and  aftV 
fufFered  him  to  go  ;  and  afterwards  the  party  ftruck,  died 
of  the  blow.  This  efcape  .s  not  felony,  and  yet  it  (hall 
have  relation  to  the  ftriking,  in  relpeft  of  him  wh9 
ftruck  ;  ex  prima  caufa  oritur  aEiio  ;  but  (hall  not  hav« 
fuch  relation  in  refpcft  of  the  conftable  who  fufFered  thc 
efcape.     Br.  Relation,  pi.  7.  cites  11  /f.  4.  12. 

W^hen  an  erroneous  jud'^ment  is  reverfed  by  writ  of 
error,  as  to  the  melne  profits  the  fame  (hall  have  rela- 
tion, by  conftruflic'ii  of  law,  to  tlie  time  of  the  firft 
judgment  given  i  and  ihat  is  to  favour  juftice,  and  ad- 
vance the  right  of  him  that  had  wrong  by  the  erroneous 
judgment.      13  Rep.  21.  in  Menvil'i  cafe. 

But 
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But  if  any  ftranger  has  done  a  trefpafs  in  the  mean 
time  he  who  recovered,  afcer  the  reverCal  of  the  reco- 
very', ftall  have  an  aftion  of  trefpafs  againft  the  tref- 
paflbrs  ;  and  if  the  defendant  pleads,  that  ihere  is  no  fuch 
record,  the  plaintiff  (hali  fliew  the  fpecial  matter,  and 
maintain  iiisadtion  ;  fo  that  unto  the  trefpaflbrs,  who  are 
wrong-doers,  the  law  (liall  not  nuke  any  conftrudion, 
by  way  of  relation  ab  initio,  to  excufc  them  ;  for  then 
the  law,  by  a  fjAion  and  conltruftion,  fhould  do  wrong  to 
him  that  recovered  by  the  firft  judgment ;  for  as  the  law 
charoeth  the  recoverer  with  all  the  mefne  profits,  fo  it 
jeives  him  remedy,  notwithrtaiiding  the  reverlal,  againft 
lall  trefpaflors  in  the  interim  ;  for  otherwife  it  would,  by 
Iconftrudion  of  relation,  difcharge  tortfeafors,  and  charge 
him  that  recovered  with  the  wiiole.  And  fo  he  that  re- 
verfes  the  judgment  Ihall  have  an  aftion  for  all  the  mefne 
.'profits  againft  the  recoveror,  and  the  recoveror  fhail  have 
iaftion  of  trefpafs  againft  the  trefpafibr.  13  Rep.  21,  22. 
'  in  Ninian  Alaiwit's  cafe. 

Relation  (ball  in  no  cafe  conclude  the  King.  Jrg. 
i  Pari.  Cafes  74.  in  the  cale  of  The  King  v.  Badon, 
!  The  King  (hall  not  be  over-reached  by  relation  ;  as  in 
i  the  cafe  of  money  of  an  outlaw  paid  into  the  Exchequer 
when  the  outlawry  is  reverfed  ;  now  by  relation  the 
money  was  the  property  of  the  party  all  the  time,  but 
fuch  relation  does  not  over-reach  the  prerogative  of  the 
King.  Per  Holt.  Skin.  615.  Mich.  7  (V.  3.  B.  R. 
in  tne  Bankers  cafe. 

If  a  gift  is  made  to  the  King  by  deed  inrolled,  and 
before  inrolment  he  grants  away  the  land,  the  grant  is 
void;  yet  the  inrolment  by  relation  makes  the  land  to 
pafs  to  the  King  from  the  beginning.  Arg.  Godb.  376. 
cites  3  Rep.   Butler  v.  Baker. 

'Tis  a  general  rule,  that  relation  fliall  not  do  wrong  to 
ftrangcrs.  Per  Ventris,  J.  2  Vent.  2^00.  Trin.  2  W.  tsf 
M.  C.  B.  in  the  cafe  of  Thompfon  v.  Leach.  See  li  Fin. 
Abr.  285 — 294. 

KcIatO?,  {Lai.)  A  rehearfer,  or  teller  ;  alfo  applied  to 
an  informer.  Stat.  9  Ann.  c.  20.  See  ©HO  iUaCtflntO, 
MelcafC,  {Relaxatio,)  Is  an  inftrument  whereby  ef- 
tates,  rights,  titles,  entries,  adions  and  other  things, 
are  fometimes  extinguiftied,  fometimes  transferred,  fome- 
times  abridged,  fometimes  enlarged.  IVeJl.  Symbol,  part 
I.  lib.  2.  feci.  509.  And  there  is  a  releafe  in  fact,  and 
a  releafe  in  law.  Perkin's  Grants  71.  A  releafe  in  fact, 
is  that  whicii  the  very  words  exprefsly  declare.  A  re- 
leafe in  law,  is  that  which  doth  acquit  by  way  of  confe- 
nueiice  or  intendment  of  law  ;  an  example  whereof  you 
have  in  Perkins  ubi  fupra.  How  thefe  are  available  and 
how  not,  fee  Littleton  at  large,  lib.  3.  cap.  8.    Cowell. 

A  releafe  is  the  giving  or  difcharging  of  a  right  of  ac- 
tion which  a  man  hath  or  may  claim  againft  another,  or 
that  which  is  his  ;  or  it  is  the  conveyance  of  a  man's  in- 
tereft  or  right  which  he  hath  to  a  thing  to  another  who 
hath  poficlfion  thereof,  or  fome  eftate  therein.  4  Bac. 
Abr.  263. 

Releaies  are  diftinguifhed  into  exprefs  releafes  in  deed, 
and  thole  arifing  by  opei alien  of  law  ;  and  are  made  of 
lanJs  and  tenemeat,--,  goods  and  chattels,  or  of  adlions 
real,  peifonal  aiid  mixt.     Co.  Lit.  264.  a. 

Ttxfe  are  to  be  adaped  to  the  nature  of  the  cafe,  and 
the  purpofes  for  which  the  releafe  is  intended  ;  fo  that  if 
a  man  be  diffeifed  of  lands,  or  difpofTelTed  of  goods,  and 
feleafe  all  adtions,  he  may  notwitliftanding  enter  into  his 
lands,  or  retake  his  goods,  the  right  and  propei  ty  being 
fiill  111  him,  though  he  has  devefted  himTelf  of  his  re- 
medy.    H^h.  1&3.     4  Co.  63. 

So  where  a  nun  has  divers  means  to  come  to  his  right, 
he  may  releafe  one,  and  yet  take  advantage  of  the 
other;  but  if  a  man  has  not  any  means  to  come  to  his 
light  but  bv  way  of  a6lion,  there  by  a  releafe  of  all  ac- 
tion* his  rigiu  by  judgment  of  law  is  gone,  becaufe  by 
his  own  a<5t  he  has  barred  himfelf  of  all  means  to  come 
at  it.     8  Co.  152.     Co.  Lit.  286. 

Heretolore  releafes  vvcie  coiiftrued   with  much    nicety 

and  great  ftri(Slnefs,  and   being  confidered  as  the  deed  or 

grant  of  tne  party,   were  according  to  the  rule  of  law 

taken  ftrongeft  agai-ft   the  releafor  ;    they  now  receive 
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fuch  interpretation  as  thefe  grants  and  agreements  do, 
and  are  favoured  by  the  judges  as  tending  to  repofe  and 
quietnefs.  Dyer  56.  Plowd.  289.  Hetl.  15.  8  Co, 
148. 

Hence  it  hath  been  eftablifiied  as  a  general  rule  in  the 
conftrudtion  of  releafes,  that  where  there  are  general 
words  only  in  a  releafe  they  fhall  be  taken  moft  ftrongly 
againft  the  releaior  ;  but  where  there  is  a  particular  reci- 
tal in  a  deed,  and  then  general  words  follow,  the  gene- 
ral words  Ihall  be  qualified  by  the  fpecial  words,  i  Mod. 
99.     I  Ld.  Raym.  235. 

1.  Of  the  words  and  ceremony  required  in  a  releafe ;  and    , 
how  far  a  covenant,  agreement  or  a  difpofition  by  will  may 
operate  as  a  releafe. 

2.  Ifhat  fhall  ht  releafed  by  a  releafe  of  all  claims  and 
demands. 

3.  IVhat  fhall  be  releafed  hy  a  releafe  of  all  aSfions  and 
fuits. 

4.  How  far  a  pofftbility  or  contingent  intereft  may  it 
releafed, 

I.  Of  the  words  and  ceremony  required  in  a  releafe  ;  and 
how  far  a  covenant,  agreement  or  a  difpofition  by  will  may 
operate  as  a  releafe. 

Littleton  fells  us,  that  the  proper  words  of  a  releafe  are 
remifijfe,  relaxajfe  i^  quietum  clamajfe,  which  have  all  the 
fame  fignification.  Lord  Coke  adds,  Renunciare,  acquie- 
tare ;  and  fays,  that  there  are  other  words  which  will 
amount  to  a  releafe;  as  if  the  lefTor  grants  to  the  lefTee 
for  life,  that  he  (hall  be  difcharged  of  the  rent ;  this  is  a 
good  releafe.     Lift.  f.  445.     Co.  Lit.  264.     Plow.  140. 

So  it  hath  been  held,  that  a  pardon  by  a6l  of  parlia- 
ment of  all  debts  and  judgments  amounts  to  a  releafe  of 
the  debt,  the  woid  pardon  including  a  releafe.  i  Sid, 
261. 

An  exprefs  releafe  muft  regularly  be  in  writing  and  by 
deed,  according  to  the  common  rule,  eodem  modo  oritur^ 
eodem  modo  diffolvitur  j  fo  that  a  duty  aiifing  by  record 
muft  be  difcharged  by  matter  of  as  high  a  nature ;  fo  of 
a  bond  or  other  deed.  Co.  Lit.  264.  b.  1  Rol.  Rep.  43. 
2  Leon.  76,  213.  2  Rol.  Abr.  408.  2  Sand.  48.  Moor 
573.  pi.  787. 

But  a  promife  by  words  may  before  breach  be  difchar- 
ged or  releafed.  i  Sid.  177.  2  Sid.  78.  Crt.  Jac. 
483,   620. 

As  where  in  ajfumpfit  the  plaintiff  declared,  that  the 
defendant  for  valuable  confideration  affumed  to  go  a  cer- 
tain voyage  in  fuch  a  (hip  before  Auguji  following,  and 
alleged  a  breach  in  the  non-performance;  to  which  the 
defendant  pleaded,  that  before  any  breach,  the  plaintift 
the  fourth  of  April  at  fuch  a  place  exoneravit  eum  of  the 
faid  promife  ;  and  on  demurrer  the  plea  was  held  fuffi- 
cient,  without  (hewing  how  he.difcharged  him,  or  that 
fuch  difcharge  was  in  writing.  Cro.  Car,  383.  Langden 
v.  Stokes. 

But  where  in  affumpfit  for  5  /.  upon  exchange  of  a 
horfe,  to  be  paid  upon  requeft,  the  defendant  pleaded,  that 
before  the  a(5tion  brought  the  plaintiff  did  exonerate  him 
of  this  agreement ;  and  this  plea  was  refolved  to  be  ill, 
for  though  a  parol  agreement  may  be  difcharged  by  parol 
before  caufe  of  aftion  accrued,  yet  after  that  it  cannot 
be  difcharged  but  by  deed  ;  and  here  the  caufe  of  a£lion 
did  accrue  at  leaft  upon  requeft,  and  therefore  he  (hould 
have  pleaded  the  exoneration  before  the  requeft.  1  Med. 
262.      2  Mod.  259.   S.  C.    Edward  v.   Weeks.- 

In  trefpafs  for  riding  the  plaintiff's  horfe,  the  defen- 
dant pleaded  that  fuch  a  day  the  plaintiff  exoneravit  him 
of  the  trefpafs  ;  and  this  was  held  an  ill  plea,  in  not 
(hewing  that  the  difcharge  was  in  writing.  1  Sid.  293. 
IVefilake  v.   Perfe. 

A  releafe  of  a  right  In  chattels  cannot  be  without  deed. 
I  Leon.  283.     Per  Anderfon  Ch.  J. 

A  covenant  perpetual,  as  that  the  covenantor  will  not 

fiie  without  limitation  of  time,  is  a  defeafance  or  abfolute 

releafe;  and   this  ccnftrudtion  has  been   made  to  avoid 
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tircuity  of  a£llon ;  for  if  in  fudi  cafe  the  party  ftiould 
contrary  to  his  covenant  fue,  the  other  party  would  re- 
cover precifely  the  fame  damages  which  he  futtained  by 
the  other's  fuing  ;  but  if  the  covenant  be,  that  he  will 
not  fue  till  fuch  a  time,  this  does  not  amount  to  a  re- 
leafe,  nor  is  it  pleadable  in  bar  as  fuch,  but  the  party 
hath  remedy  only  on  his  covenant.  Moor  23.  />/.  80, 
811.  1  Rol.Abr.(^T,().  Bridg.  118.  i  Bulf.  gs,  2go. 
Hard.  11-^.  alei/.  41.  2  5a«.  573,  5.  Carth.  210. 
1  Ld.  Raym.  419,  691. 

As  in  debt  upon  an  obligation,  the  defendant  pleaded 
that  the  plaintiff  by  indenture,  i^c.  did  covenant  that 
he  would  not  fue  the  bond  before  Michaelmas,  intending 
thereby  that  this  was  a  fufpenfion  of  the  action,  and  con- 
fequently  a  releafe  5  but  upon  demurrer  the  court  ad- 
judged, that  it  only  amounted  to  a  covenant,  and  that 
for  breach  thereof  an  aflion  of  covenant  would  lie.  Cro. 
Eliz.  352.  I  And.  307.  I  Rol.  Abr.  939.  Deux  v. 
Jefferies. 

So  if  the  obligee  covenants  and  grants  to  and  with  the 
obligor,  that  during  99  years  he  would  not  put  the  bond 
in  fuit;  this  is  only  a  covenant  on  which  an  aflion  will 
lie,  but  it  cannot  be  pleaded  in  bar  of  the  bond.  Carth. 
63.  Salk,  373.  Ailoffe  v.  Scrimjhire,  and  fee  1  Sbo. 
46.  S.  C. 

If  two  are  jointly  and  feverally  bound  in  an  obliga- 
tion, and  the  obligee  by  deed  covenants  and  agrees  not 
to  fue  one  of  them ;  this  is  no  releafe,  and  he  may  not- 
withftanding  fue  the  other.  Cro.  Car.  551.  March  95. 
2^0/^.575. 

But  if  two  are  jointly  and  feverally  bound,  a  releafe 
to  the  one  difcharges  the  other,      i  Ld.  Raym.  420. 

A.  covenants  with  B.  to  pay  him  300/.  for  the  ufe  of 
the  wife  of  A.  only  for  her  life  ;  in  covenant  brought 
on  this,  and  breach  afligned  that  there  was  fo  much  of 
the  300/.  arrear,  defendant  pleads  that  there  was  an- 
other indenture  between  him  and  the  plaintiff  lince  the 
date  or  delivery  of  the  deed  of  covenant  declared  on, 
reciting  the  faid  covenant  and  agreement  for  the  pay- 
ment of  the  300/.  wherein  it  was  covenanted  and  a- 
greed,  that  fo  long  as  A,  and  his  wife  did  cohabit,  the 
payment  of  the  300/.  fliould  ceafe ;  and  avers,  that  they 
did  cohabit  for  the  time  the  faid  arrear  became  due,  and 
pleads  this  in  bar  of  the  firft  agreement ;  and  though  in 
this  cafe  there  could  not  have  been  any  great  mifchief 
in  conftruing  the  deed  pleaded  a  defeafance  or  releafe, 
there  being  no  other  parties  to  the  deed  ;  yet  as  this 
■was  a  fum  in  grofs,  and  the  covenant  temporary  and 
not  perpetual,  it  was  adjudged  no  bar.  2  Vent.  217. 
Gawden  v.  Draper,  i  Ld.  Raym.  691.  S.  C.  cited  per 
Holt,  and  admitted  to  be  good  law  ;  but  he  faid,  that 
if  the  300/.  had  been  a  rent,  he  fhould  have  been  of 
opinion  that  the  fecond  deed  would  have  amounted  to  a 
grant  of  the  rent  for  the  faid  time ;  and  fee  i  Lev.  152. 

It  fcems  agreed,  that  a  will,  though  fealed  and  de- 
livered, cannot  amount  to  a  releafe,  becaufe  it  is  am- 
bulatory and  rcvokable  during  the  teftator's  life;  and  by 
reafon  of  the  executor's  confent  requifite  to  every  difpo- 
fition  of  a  perfonal  thing  by  will,  and  the  injury  that 
might  accrue  to  the  teflator's  creditors,  were  a  will  al- 
lowed to  operate  as  a  releafe.     Stil.  286.      i  Vent.  39. 

And  therefore  where  in  debt  upon  an  obligation,  by 
the  reprefentative  of  a  teltator,  the  defendant  pleaded 
that  the  teftator  by  his  laft  will  in  writing  releafed  to 
the  defendant ;  this  was  adjudged  ill,  and  that  no  ad- 
vantage could  be  taken  hereof  by  plea,  1  Sid,  421, 
Pidgeon  v.  Harr.jm. 

But  it  hath  been  held  in  equity,  that  though  a  will 
cannot  enure  as  a  releafe,  yet  provided  it  were  exprefTed 
to  be  the  inten  on  of  the  teftator  that  the  debt  fliould  be 
difcharged,  the  will  would  operate  accordingly  ;  and  Lord 
Cowper  faid,  that  m  fuch  cafe  it  would  be  plainly  an 
abfolute  difch;;rge  of  the  debt  though  the  teffator  had  fur- 
vived  the  legatee.  1  Peer  JVill.  85.  Elliot  v,  Davenport. 
2  Vcrn.  521.  S.C. 

So  in  another  cafe  it  was  held  by  Lord  King,  that  a 
releafe  by  will  can  only  operate  as  a  legacy,  and  mufl 
be  afTets  to  pay  the  teflator's  debts ;  and  if  a  debt  fo  re- 
leafed  by  will  he  afterwards  received  by  the  teftator  him- 
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felf  in  his  life- time,  the  legacy  is  extincl,  and  fuch  re- 
leafe by  will  intimates  no  more  than  that  the  executors 
(hould  not  after  the  teftator's  death  trouble  or  moleft  the 
debtor.     2  Peer  JVilt,  332,  Rider  v.  Wager. 

A.  devifed  to  his  fervant  B.  a  legacy  of  50/.  and  20/. 
per  annum  for  his  life ;  and  by  his  will  acquits,  exonerates 
and  difcharges  B.  of  all  debts,  accounts,  reckonings 
and  demands  whatfoever  at  the  death  of  the  teftator; 
B.  had  a  trunk  of  his  own  in  which  were  medals,  jew- 
els, tjff.  and  it  was  made  a  doubt,  and  diredted  to  be 
tried  at  law,  whether  by  thefe  words  the  trunk,  i^c. 
paffed  or  not.     2  Vern.  115.  Fijh.  v.  Geffirn. 

A.  devifes  100/.  to  B.  and  by  his  will  releafes  to  B. 
all  debts  and  demands,  and  afterwards  A,  lends  B.  100 1. 
and  the  queftion  was,  whether  the  will  fhould  difcharge 
the  100/.  lent  without  any  new  publication,  in  which 
the  court  doubted,  however  decreed  payment  of  the  100/. 
legacy,  and  left  the  executor  to  recover  the  100/.  lent, 
if  he  could,  at  law.      2  Vern.  136.  Roberts  v.  Bennet. 

If  a  debt  is  mentioned  to  be  devifed  to  the  debtor 
without  words  of  releafe  or  difcharge  of  the  debt,  and 
the  debtor  die  before  the  teftator ;  this  will  be  a  hpfed 
legacy,  and  the  debt  will  fubfift.     2  Vern.  ^22.  admitted. 

2.  IVhat  Jhall  be  releafed  by  a  releafe  of  all  claims  and 
demands. 

Littleton  fays,  that  a  releafe  of  all  demands  is  the  bed 
releafe  to  him  to  whom  it  is  made ;  and  Lord  Coke 
fays,  that  the  word  demand  is  the  largeft  word  in  law 
except  claim ;  and  that  a  releafe  of  demands  difcharges 
all  forts  of  actions,  rights  and  titles,  conditions  before 
or  after  breach,  executions,  appeals,  rents  of  all  kinds, 
covenants,  annuities,  contrails,  recognizances,  ftatutes, 
commons,  diff.     Lit.  feet.  ^0%.     Co.  Lit.  2gi. 

But  notwithftanding  the  large  import  of  the  word 
demands,  yet  there  are  feveral  inflances  (which  vide  in- 
fra) where  the  generality  of  the  words  hath  been  re- 
ftrained  to  the  particular  occallon  for  which  the  releafe 
was  made. 

By  a  releafe  of  all  demands,  all  aflions  real,  perfonal 
and  mixed,  and  all  aftions  of  appeal,  are  extinfl.  Lit, 
feet.  509.     8  Co.  154. 

So  a  releafe  of  all  demands  extends  to  inheritances, 
and  takes  away  rights  of  entry,  feizures,  &c.  Co.  Lit.  291, 
But  if  the  King  releafeth  all  demands,  yet  as  to  him 
the  inheritance  (hall  not  be  included.  Bro.  Prerogative. 
pi.  62.     Bridg.  124. 

By  a  releafe  of  all  demands  made  to  the  tenant  of  the 
land,  a  common  of  pafture  fliall  be  extinft.    Co.  Lit.  291. 

A  releafe  of  all  demands  will  bar  a  demand  of  a  relief, 
becaufe  the  relief  is  by  reafon  of  the  feigniory  to  which 
it  belongs.     Cro.  Jac.  170. 

If  A.  being  polTefTed  of  goods  lofes  them,  and  they 
come  to  the  hands  of  B.  who  being  in  poflelTion,  A.  by 
deed  releafes  to  B.  all  actions  and  demands  perfonal 
which  at  any  time  before  habuit  vel  habere  potuit  againft 
B.  for  any  caufe,  matter  or  thing  whatfoever  ;  this  ftiall 
bar  A.  of  the  property  of  the  goods,  io  that  B.  has  the 
abfolute  right  in  him  by  this  releafe.  2  Rol.  Abr.  407. 
Jordan  v.  Saunders. 

By  a  releafe  of  all  demands,  all  manner  of  executions 
are  gone,  for  the  recoverer  cannot  fue  out  a  fieri  facias, 
capias  or  elegit,  without  a  demand.  Lit.  feet.  508.  2 
Rol.  Abr.  407. 

By  a  releafe  of  all  demands  fo  the  conufor  of  a  ftatute 
merchant  before  the  day  of  payment,  the  conufee  (hall 
be  barred  of  his  adtion,  becaufe  the  duty  is  always  in 
demand  ;  yet  if  he  releafes  all  his  right  in  the  land,  it 
is  no  bar.     Co.  Lit.  291,     Bridgm.  124. 

So  a  bond  conditioned  to  pay  money  at  a  day  to  come, 
is  a  debt  and  duty  prefently,  and  may  be  difcharged  by  a 
releafe  of  all  adlions  and  demands  before  the  day  of  pay- 
ment.    Cro.  Jac.  300. 

But  in  an  adlion  of  debt  for  non-performance  of  an 

award  made  for  the  payment  of  money  at  a  day  to  come; 

there  is  no  prefent  debt  nor  any  duty  before  the  day  of 

payment  is  come,  and  therefore  it  cannot  be  difcharged 
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before  the  day  by  a  releafe  of  all  adlions  and  demands. 
Yeh.  214.     Cro.  Jac.  300. 

So  if  a  man  devifes  a  legacy  of  20/.  to  y.  5.  at  the 
age  of  23,  tho'  the  legatee,  after  he  attains  the  age  of 
21,  and  before  the  day  of  payment,  may  releafe  it,  yet 
bv  the  word  dimands  it  is  not  releafed,  but  there  muft 
be  fpscial  words  for  the  purpofe.  lo  Co,  51,  in  Lampet's 
cafe. 

A  releafe  of  all  demands  does  not  difcharge  a  cove- 
nant not  broken  at  the  time ;  as  where  a  leffor,  on 
payment  of  bo  I.  to  him  by  the  lefTee  due  on  a 
judgment,  releafed  to  him  all  demands ;  and  it  was  ad- 
judged that  this  did  not  releafe  a  covenant  for  repairs 
not  then  broken  ;  but  it  was  held,  that  a  releafe  of  all 
covenants  would  have  releafed  the  covenant.  Hancock  v. 
Field,  Cro.  Jac.  173.  lB.ol.Abr.  i^O"] .  Nay  123.  For 
the  difference  when  broken  or  not,  fee  Dyer  217.  Lit. 
Rep.  06.  8  Mocr  34.  3  Leon.  69.  10  Co.  51.  5  Co. 
71.  Hoe's  cafe.  Co.  Lii.  292.  8  Co.  153.  i  Jnd.  8,  64. 
If  a  leflee  for  life  grants  over  his  eftate  by  indenture 
referving  rent  during  the  continuance  of  the  eflate,  and 
afterwards  releafes  to  the  affignee  all  demands ;  this  (hall 
difcharge  the  rent,  for  he  had  the  freehold  of  the  rent 
in  him  at  the  time.  Witton  v.  Bie,  1  RoL  Abr.  408. 
Cro.  Jac.  486.  Bridgm.  123.  2  Rol  Rep.  20.  Poph. 
136. 

So  if  leflee  for  years  grants  over  by  indenture  all  his 
eftate,  referving  a  rent  during  the  term,  and  afterwards 
releafes  to  the  affignee  all  demands ;  this  (hall  releafe  the 
rent,  for  though  he  cannot  have  an  a£lion  to  demand 
all  the  eftate,  yet  this  is  an  eftate  in  him  of  the  rent, 
and  affignable  over ;  and  in  an  adtion  of  debt  for  any 
arrearages  after,  he  {hall  claim  it  as  a  duty  accrued  from 
the  faid  eftate ;  and  it  (hall  not  be  faid  that  the  duty 
arifes  annually  upon  the  taking  of  the  profits,  but  this 
had  its  commencement  and  creation  by  the  refervation 
and  contraft,  which  was  before.  2  Rol.  Abr.  408.  in 
the  cafe  of  f Fit  ton  v.  Bie, 

If  there  be  lefTee  for  years  rendering  rent,  and  the 
lefTor  grants  over  the  reverfion,  and  the  leiTee  attorns, 
and  after  le/Tee  alTigns  over  his  eftate,  and  after  the  af- 
fignee of  the  reverfion  releafes  all  demands  to  the  firft 
leflee,  yet  this  (hall  not  releafe  the  rent,  for  that  there 
is  neither  privity  of  the  eftate  or  contra(£l  between  them 
after  the  affignment ;  but  if  the  releafe  had  been  made 
to  the  affignee,  it  had  extingui(hed  the  rent.  Collins  v. 
Harding.  2  Rol.  Abr. /^oS.  Afoor  54^^.  Cro.  Eliz.  606. 
If  he  who  has  a  rent- charge  in  fee  releafes  to  the  te- 
nant of  the  land  all  demands  from  the  beginning  of  the 
■world  till  the  making  of  the  deed  of  releafe;  this  (hall 
difcharge  all  the  rent,  as  well  that  to  come  as  what  is 
paft.     20  Af.  pi.  5.     2  Rol.  Ai/r.^oS. 

It  is  faid  by  Littleton  and  Lord  Coie,  that  by  a  releafe 
of  all  demands  a  rent-fervice  (hall  be  releafed ;  but  this 
it  is  faid  is  to  be  intended  of  a  rent-fervice  in  grofs  as  a 
feigniory.  Lit.  feet.  510.  Co.  Lit.  2()i.  And  therefore 
in  the  cafe  of  Hen  v.  Hanfon,  where  in  covenant  brought 
on  a  covenant  in  a  leafe  for  years  to  pay  the  rent  re- 
ferved,  the  defendant  pleaded  releafe  by  the  plaintiff  of 
all  demands  at  a  day  before  the  rent  in  queftion  became 
due ;  the  plaintiff  replied  that  the  releafe  was  in  per- 
formance of  an  award  of  all  matters  in  controverfy  be- 
tween the  plaintiff  and  defendant  ;  and  upon  demurrer 
it  was  adjudged  by  Fojler,  Mallet  and  IVindham,  that  the 
rent  was  difcharged  by  t?>is  releafe,  as  it  became  due  by 
the  perception  of  the  profits,  and  was  not  like  to  a  rent- 
charge,  or  a  rent  parcel  of  a  feigniory  ;  and  they  held, 
that  this  rent  being  incident  to  the  reveifion,  and  part 
thereof,  was  no  more  releafed  hereby  than  the  reverfion 
itfelf  was  ;  and  that  this  conftrudlion  (hould  the  rather 
prevail,  as  it  was  not  the  intention  of  the  party  to  re- 
leafe this  rent :  But  Twifden  contra,  he  faid,  that  in  re- 
leafes and  deeds  when  words  are  heaped  up,  the  party 
that  is  to  take  the  advantage  may  take  the  ftrongeft  word 
and  the  ftrongeft  fenff,  and  that  is  the  reafon  they  are 
put  in  ;  and  as  to  the  intent,  that  muft  be  gathered  from 
the  words  ;  and  men  muft  take  care  what  words  they 
ufe,  oporlet  politiam  obedire  Icgibus,  non  leges  politics ;  and' 
be  faid,  he  could  fee  no  difference  betv.een  this  rent  and 
a  rent  in  fee,  both  are   rent-fervices,  and  neither  de- 
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mandable  before  they  become  due,  otherwife  than  as  iri 
40  Ed.  3.  47.  it  is  faid,  there  is  a  continual  demdnd  be* 
twixt  lord  and  tenant ;  and  in  this  cafe  there  is  a  tenure 
between  the  leffee  and  him  in  reverfion  ;  and  the  reafon 
why  the  reverfion  is  not  touched  by  this  releafe  is,  be- 
caufe  it  can  work  only  by  way  of  extinguifhment,  and 
not  by  way  of  palfing  an  intereft  ;  but  it  was  adjudged  ut 
fupra.  1  Lev.  99,  lOO.  I  Sid.  141.  I  Keb.  499,  510. 
Hen  v.  Hanfon. 

The  plaintiff  declared  upon  a  leafe  for  years,  reddeiidunt 
20  s.  at  Lady-day  and  Michaelmas,  and  affigns  for  a  breach 
non-payment  of  a  year's  rent  due  and  ending  at  Lady-day 
1689.  the  defendant  pleaded  a  releafe  dated  the  i8:h  day 
of  November  1688.  of  all  demands ;  and  upon  demurrer 
judgment  was  given  for  the  plaintiff;  for  the  growing 
rent  not  due,  which  is  incident  to  the  reverfion,  is  not 
difcharged,  though  the  firft  half  year's  rent,  which  was 
a  duty  demandable,  was  relafed  ;  but  here  the  releafe  be- 
ing pleaded  as  a  bar  to  all,  which  it  is  not,  the  plea  is 
naught,  and  judgment  muft  be  given  for  the  plaintiff. 
2  Salk,  578.  Stephens  v.  Snow. 

3.  ^rhat  fhall  be  releafed  by  a  releafe  of  all  a£l!ons  and 
fuits. 

A  releafe  of  all  aftions  difcharges  a  bond  to  pay  mo- 
ney on  a  day  to  come ;  for  it  is  Debitwn  in  prafenti, 
quamvis  fit  folvendum  in  futuro  ;  and  it  is  a  thing  merely 
in  adlion,  and  the  right  of  adfion  in  him  that  releafes, 
though  no  adtion  will  lie  when  the  releafe  is  made.  C». 
Lit.  292. 

But  a  releafe  of  a£lions  does  not  difcharge  a  rent  be- 
fore the  day  of  payment,  for  it  is  neither  debitum  nor 
folvendum  at  the  time  of  the  releafe ;  nor  is  it  merely  a 
thing  in  aiSion,  for  it  is  grantable  over.     Co.  Lit.  292. 

So  if  a  man  has  an  annuity  for  a  term  of  years,  for  life 
or  in  fee,  and  he  before  it  be  behind  releafes  all  actions ; 
this  (hall  not  releafe  the  annuity,  for  it  is  not  merely  in 
adlion,  becaufe  it  may  be  granted  over.  Co.  Lit.  292. 
I  Bulft.  178.  Cro.  Eliz.  897.  Moor  113.  But  fuch 
releafe  (hall  releafe  the  arrearages  incurred  before.  39  H. 
6.  43.     2  Rol.  Abr.  404. 

If  one  releafes  omnes  querelas  aut  loquelas,  this  is  as 
large  as  a  releafe  of  all  adtions,  and  releafes  all  caufes  of 
adlion,  tho'  no  adlion  be  then  depending.    Co.  Lit.  292. 

By  a  releafe  of  all  manner  of  actions,  ail  actions  as 
well  criminal  as  real,  perfonal  and  mixed,  are  releafed. 
Co.  Lit.  287. 

A  releafe  of  aflions  real  is  a  good  bar  in  aflions  mix- 
ed i  as  affife  of  novel  diffeifin,  wafte,  quare  impedit,  an- 
nuity i  and  fo  is  a  releafe  of  adlions  perfonal.  Co,  Lit. 
284.  But  not  after  the  grantee  has  made  his  election. 
I  Jones  215. 

In  an  appeal  of  robbery  or  felony,  a  releafe  of  all  ac- 
tions perfonal  will  not  bar,  becaufe  an  appeal,  in  which 
the  appellee  is  to  have  judgment  of  death,  is  higher 
than  a  perfonal  adlion  ;  but  a  releafe  of  all  manner  of  ac- 
tions, or  of  all  adlions  criminal,  or  of  all  adtions  mor- 
tal, or  of  all  adlions  concerning  the  pleas  of  the  crown, 
or  of  all  appeals,  or  of  all  demands,  will  be  a  good  bar 
of  any  fucii  appeal.     Co.  Lit.  287.     2  Hawk.  P.  C.  196. 

And  in  an  appeal  of  maihem  a  releafe  of  all  adtions 
perfonal  may  be  pleaded,  becaufe  damages  only  recovered. 
Co.  Lit.  288. 

A  releafe  of  all  adlions  is  regularly  no  bar  to  an  exe- 
cution, for  execution  is  no  adfion,  but  begins  when  the 
adlion  ends.     Co.  Lit.  289.     8  Co.  153. 

Alfo  a  releafe  of  all  actions  does  not  regularly  releafe 
a  writ  of  error,  for  it  is  no  adtion,  but  a  commiffion  to 
the  juftices  to  examine  the  record  ;  but  if  therein  the 
plaintiff  may  recover,  or  be  reftored  to  any  thing,  it 
may  be  releafed  by  the  name  of  adlion.  2  Infi.  40,  Teh. 
209.     Co.  Lit.  288. 

But  a  releafe  of  all  adiions  is  a  good  bar  to  a  fcire  facias, 
though  it  be  a  judicial  writ,  for  the  defendant  may  plead 
to  it,  and  it  is  in  nature  of  a  new  original  given  by  the 
ftatute.     Co.  Lit.  290.     Comb.  455. 

So  in  replevin  a  releafe  of  all  adlions  is  a  good  bar,  for 
the  avowant  is  defendant,  though  in  fome  refpedts  he  is 
plaintiff.     2  RoL  Rep.  75, 

By 


R     E     L 

By  a  relcafe  cf  all  fuits  a  man  is  barred  of  a  writ  of 
ciror.     Latch  i  lo. 

So  by  a  reteafe  of  all  fuits  a  man  is  barred  of  execu- 
tion, becaufe  it  cannot  be  had  without  application  to  the 
court,  and  praver  of  the  party,  which  is  his  fuit.  Co. 
Lit.  291.     8  Co.  153. 

If  a  difTcifee  relcafes  to  the  difleifor  all  afllons  ;  this 
is  no  releafe  of  his  right  of  entry,  for  when  a  man  has 
feveral  means  to  come  at  his  right,  he  may  reiejfe  one 
of  them,  and  yet  take  benefit  of  the  other.  Co.  Lit.  28. 
b.     8  Co.  141. 

So  if  a  man  bv  wrong  takes  away  my  goods  ;  if  I  re- 
leafe to  him  all  aiSions  perfonal,  yet  by  law  I  may  take 
the  goods  out  of  his  pofTeflion.     Co.  Lit.  286.     Skin.  57. 

If  a  man  releafes  all  aflions,  by  this  he  (hall  releafe  as 
well  aftions  whicli  he  has  as  executor,  as  thofe  in  his 
own  right.  39  Ed.  3.  26.  2  Rol.  Abr.  404.  2  Ld. 
Ro'jtn.  1307.  S.  C.  cited  by  Powet,  and  faid  by  him  to 
be  clearly  fo,  unlefs  there  was  an  adfion  of  his  own  for 
the  releafe  to  work  upon. 

If  a  man  releafes  all  quarrels ;  a  man's  deed  being 
taken  mofl  flrongly  againft  himfelf,  it  is  as  beneficial  as 
all  actions,  for  by  it  all  adlions  real,  perfonal  and  mix- 
ed, are  releafed.     Co.  Lit.  292. 

4.  Hnv  far  a  pojjihility  or  contingent  interejl  may  be 
releafed. 

It  is  a  general  rule  in  cur  books  that  a  mete  pof- 
fibility  cannot  be  releafed,  and  the  reafon  hereof  is,  that 
a  releafe  fuppofeth  a  right  in  being,  and  it  was  thought 
to  countenance  maintenance  to  transfer  chofes  in  aftion, 
poflibilities  and  contingent  interefts.  Co.  Lit,  48.  a. 
Cro.  Eliz.  552. 

Hence  it  is  held,  that  an  heir  at  law  cannot  releafe  to 
his  father's  dilTeifor  in  the  life-time  of  the  father,  for  the 
heirfliip  of  the  heir  is  a  contingent  thing,  for  he  may 
die  in  the  life-time  of  the  father,  or  the  father  may  alien 
the  lands.  Lit.  fa.  446.  Co.  Lit.  265.  a.  10  Co. 
51.     Bridgm.  76.  S.  P. 

So  if  the  conufee  of  a  ftatute  releafes  to  the  conufor 
all  his  right  to  the  land,  yet  he  may  afterwards  fue  exe- 
cution, for  he  has  no  right  to  the  land,  but  only  a  poffi- 
bility.  1  And.  133.  Co.  Lit.  265.  2  Rol.  Abr.  405. 
Cro.  Eliz.  552. 

So  if  a  creditor  releafes  to  his  debtor  all  the  right  and 
title  which  he  hath  to  his  lands,  and  afterwards  gets 
judgment  againft  him,  he  may  extend  a  moiety  of  the 
fame  land,  for  he  had  no  right  to  the  land  at  the  time  of 
the  releafe,  and  the  land  is  not  bound  but  in  refpeft  to 
the  perfon.     2  Mod.  281.     2  Lev.  215. 

So  if  the  plaintiff  releafes  all  demands  to  the  bail  in 
the  King's  Bench,  and  afterwards  judgment  be  given 
againft:  the  principal,  execution  may  be  fued  againft  the 
bail,  for  that  at  the  time  of  the  releafe  there  wasonly  apof- 
fibllity  of  the  bail  becoming  chargeable.  5  Co.  70.  Hoe's 
cafe.  Co.  Lit.  265.  Moor  469.  Cro.  Eliz.  579.  Hutt. 
17.  and  fee  the  cafe  of  Harrifon  v.   Huxley,  Moor  852. 

So  if  A.  recovers  in  tiefpafs  againft  B.  in  B.  R.  and 
B.  brings  a  writ  of  error,  pending  which  A.  releafes 
to  B.  all  executions,  and  after  the  judgment  is  affirmed, 
and  new  damages  given  to  A.  for  the  delay  upon  the  fta- 
tute of  3  H.  7.  this  releafe  (hall  not  bar  A.  to  have  exe- 
cution of  thofe  damages,  becaufe  he  had  not  any  right  to 
have  execution,  nor  to  any  duty  at  the  time  the  re- 
leafe was  made.  2  Rol.  Abr.  404.  Cro.  Jac.  337.  1 
Rol.  Rel>.  II.  Child  V.   Durant. 

A  leafe  to  the  hufband  and  wife  for  life,  the  re- 
mainder to  the  furvivor  of  them  for  twenty-one  years  ; 
the  hufljand  grants  it  over,  and  though  he  furvived,  yet 
the  grant  was  held  void  becaufe  it  was  contingent.  Poph. 
5.      loCa.  51.      Hut.  17.     Raym.  146. 

If  the  next  prefentatian  to  a  church  be  granted  to  A. 
and  B.  and  living  the  incumbent,  A.  releafes  all  his  ef- 
tate,  title  and  intercft  to  B.  this  releafe  is  void,  it  being 
of  a  chofc  in  aftion  ;  fecus  had  the  releafe  been  made  after 
the  avoidance,  at  which  time  the  intereft  would  have 
been  vefted  in  A.  Cro.  Eliz.  1^3,  600.  Owen  85.  i 
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Leon.  167.       3  Leon.  256.    and  Dyer  244.       10  Co.  48. 
like  point. 

From  the  reafons  herein  it  was  held,  that  if  at  Com- 
mon law  a  woman  before  marriage  had  accepted  of  a 
jointure  in  bar  and  fatisfadion  of  dower,  that  this  would 
not  have  bound  her,  becaufe  at  the  time  ftie  had  no  right 
to  ilower.     ^  Co.  i.  Vernon'^  uk. 

A  city  orphan  cannot  at  law  releafe  her  orphanage  part 
to  her  father,  for  (he  liath  no  right  in  her  during  the 
life  of  her  father ;  but  it  hath  been  held  in  equity,  that 
fuch  reteafe  being  for  a  valuable  confideration,  as  upon 
the  marriage  of  a  daughter,  and  a  portion  given  her  by 
the  fa:her,  fuch  releafe  may  operate  as  an  agreement  to 
waive  the  orphanage,  and  hath  accordingly  been  fo  de- 
creed in  equity.  I  Peer  Will.  638.  2  Peer  IVill.  ^2j, 
Preced.  Chan.  545. 

If  there  be  a  devifc  of  a  term  for  years  to  A.  for 
life,  remainder  to  B.  B.  may  releafe  his  right  to  A.  and 
fuch  releafe  (hall  extinguifh  his  intereft,  though  it  was 
objedled,  that  B.  had  only  a  poffibility  at  the  time  of  the 
leleafe  made.      10  Co.  47.  Lampet's  cafe. 

But  it  was  held  in  the  above-mentioned  cafe  of  Lam- 
pet,  and  hath  in  like  manner  been  held  in  other  cafes, 
that  B.  could  not  affign  over  his  intereft  to  a  ftranger 
in  the  life-time  of  A.  the  fame  being  only  a  chofe  in  ac- 
tion, and  a  mere  pofTibility,  inalmuch  as  an  eftate  for 
life  is  in  fuppofuion  'of  law  a  larger  eftate  than  for  any 
number  of  years.  10  Co.  47.  4  Co.  66.  i  Sid.  i88. 
Raym.  146. 

But  later  refolutions,  efpecially  thofe  which  have  been 
in  courts  of  equity,  have  made  a  great  alteration  in  this 
doflrine.      2  l^er.  563. 

As  in  the  cafe  of  Cole  v.  Moore,  where  one  pofTefTed 
of  a  term  devifed  it  to  A.  for  life,  remainder  to  B.  and 
made  A.  executor  ;  B.  devifed  this  remainder  to  C.  and 
died  in  the  life-time  of  A.  and  in  order  to  defeat  C. 
of  his  intereft,  A.  afligned  his  term  to  a  third  perfon  : 
And  it  was  decreed  by  Lord  Chancellor  Ellefmere,  thatvf. 
the  executor  and  devifee,  for  life  was  a  truftee  for  B. 
and  (hould  not  be  at  liberty  to  deftroy  this  remainder, 
but  that  the  executor  fhould  preferve  the  leafe,  io  as  ii 
might  go  according  to  the  will,  with  the  peiformanct 
whereof  the  executor  was  intrufted.     A^Ioor  806. 

So  in  the  cafe  of  Goring  v.  Bickerjlaff,  where  th( 
truft  of  a  term  was  devifed  to  A.  for  hfe,  remainder  tc 
B.  It  was  agreed  by  ail,  that  B.  might  afTign  over  thi; 
truft,  which  (hews  that  a  truft  of  a  term  in  remaindci 
may  be  transferred  over  by  deed,     i  Chan.  Ca.  4. 

One  poffefled  of  a  term  for  years  devifed  it  to  A.  foi 
life,  remainder  to  B.  B.  in  the  life-time  o(  A,  devifee 
his  remainder  to  f.  S.  who  devifed  it  over  ;  and  the 
queftion  was,  Whether  A.  (the  devifee  for  life)  being 
dead,  the  devifee  of  J.  S.  fliould  have  the  term,  01 
whether  it  (hould  go  to  the  adminiftrator  de  bonis  non; 
and  it  was  decreed  for  the  devifee  of  J .  S.  and  the  ad- 
miniftrator de  bonis  non  of  B.  was  direfled  to  alTi^n  over 
the  term  to  him.      i  Peer  IVill.  572.  IJInd  v.  leiyl. 

And  in  the  cafe  of  "Theobald  v.  Duffay  in  the  houfe  ol 
Lords,  March  1729-30;  it  was  [inter  alia)  determined 
that  a  poflibility  of  a  term  is  afiignable  for  a  good  con- 
fideration. 

It  is  laid  down  in  Hae\  cafe,  that  a  duty  uncertain  at 
firft,  which  upon  a  condition  precedent  is  to  be  made 
certain  afterwards,  is  but  a  polTibility,  which  cannot  be 
releafed.     5  Co.  702.     2  Mod.  281. 

As  a  nomine  pana  waiting  on  a  rent  which  cannot  bt 
releafed  till  the  rent  is  behind,  as  the  non-payment  ol 
the  rent  makes  the  nomine  pcsr,is  a  duty.  Telv.  215 
Brownl.  116.   Bridges  v.   Eniou. 

So  if  a  man  covenants  to  pay  10  /.  on  the  birth  of  a 
child,  the  covenantor  cannot  be  releafed  of  the  10  /.  ii 
refting  merely  in  contingency  whether  fuch  child  wil 
ever  be  born  or  not.      Telv.  192.   Neak  v.  Sheffield. 

So  if  an  award  be,  that  upon  riie  plaintiff's  deliverinp 
the  defendant  by  a  certain  day  a  load  of  hay,  the  defen- 
dant (ball  pay  him  10/.  in  this  cafe  the  10/.  cannot  bt 
releafed  before  the  day,  for  it  reft^  merely  in  poflibilit) 
and  contingency,  whether  the  monev   (hall  ever  be  paid. 

fo) 
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for  it  becomes  a  duty  on  the  delivery  of  the  hay  only, 
and  not  before,     ll/w.  215. 

In  debt  upon  a  bond  againft  the  defendant  as  admini- 
ftrator,  bfc.  the  defendant  pleaded  a  releafe,  whereby  the 
plaintiff,  reciting  there  were  feveral  controverfies  be- 
tween the  di.','endant  and  him  about  a  legacy  and  the 
right  of  adminiftration,  rcleafes  to  the  defendant  all  his 
right,  tide,  ir.tereft  and  demand  of,  in  and  to  the  perfo- 
nal  eftate  of  the  inteftate  ;  and  on  demurrer  this  was 
held  to  be  no  plea  ;  and  a  difference  was  taken  by  Ch. 
J.  Huh,  between  a  releafe  of  all  demands  to  the  perfon 
of  the  obligor  or  adniiniftrator,  and  a  releafe  of  all  de- 
mands to  the  perfonal  eflate  of  the  obligor  or  admini- 
flrator;  that  the  lafl:  will  not  difcharge  the  bond  as  the 
other  may,  becaufe  the  bond  does  not  give  any  right  or 
demand  up.m  the  perfonil  eftate,  iSc.  until  judgment  and 
execution  fued.  Salk.  5^-5.  2  Ld.  Raym.  j86.  Topham 
V.   Tallirs. 

If  j1.  promifes  B.  in  confideration  that  he  will  fell  to 
his  fon  certain  merchandize  at  fuch  a  price,  that  if  his 
fon  does  not  pay  it  at  the  feafl  of  St.  Michael  next  en- 
fuing,  he  himfelf  will  pay  it  ;  and  before  Michaelmas  A. 
leleafes  all  aftions  and  demands  to  him  who  made  the 
promife ;  this  (hall  not  releafe  the  ajfumpjlt,  for  till 
Michaelmas  it  cannot  be  known  whether  his  fon  will 
have  paid  it  or  not,  and  till  defa'ilt  of  payment  by  him, 
the  other  is  not  bound  to  pay  i',  and  fo  it  is  a  mere  con- 
tingency till  Michaelmas,  which  cannot  be  releafed.  2 
Ral.  Abr.  407-8.  Brifcoe  v.  Jier. 

For  more  learning  on  this  fubjeSf,  fee  4  Bac.  Abr.  and 
18  Vin.  Abr.   tit.  Releafe. 

Helcptton,  (Relegatio)  A  banifliing,  or  fending 
away  ;  as  abjuration  is  a  forfwearing  of  the  realm  for 
ever,  fo  relegation  is  taken  for  a  banifhment  for  a  time 
Only.     Co.  on  Litt.  fol.  1 33. 

i^CltCf,  (Relevamen,  but  in   Domefday,  Relevatio,  re- 
levium)  Signifies  a  certain  fum  of  money  which  the  te- 
nant,   holding  by   knights   fervice,    grand   ferjeanty,    or 
other  tenure,  (for  which  homage  or  legal  fervice  is  due) 
and   being  at  full   age  at  the  death  of  his  anceftor,  paid 
unto  his  lord  at  his  entrance.     Mag.  Chart,  cap.  2.  and 
31    Eliz.   1.  Jlat.  I.     BraSlon,    lib.  2.  cap.  36.  affirms. 
That  it  is  called  a  relief,  ^tia  hareditas  quts  jacens  fuit 
per  antectfjlris  deceffum,  relevatiir  in  manus  haredum,   fs" 
propter  faSiam  relevationem,  facienda  erit  ab  harede  qncs- 
\  dam  prajlatio  quts  diciiur  relevium  ;  and  Britton,  c.  6g. 
I  Of  this  alfo  fpeaks  the  Grand  Cuftumary  of  Normandy, 
I  tap.  34.     Siene  de  verbor.  ftgnif.  verb.  Relevium,  faith, 
i  Relief,   h  a  French  word,  from  the  Latin  relevare,  which 
is  to  relieve  or  take  up  that  which   is  fallen  ;  for   it   is 
I  given  by  the  tenant  or  vafTal  that  is  of  perfe(3  age,  after 
the  expiring  of    the   wardfhip   to  his   fuperior   lord,    of 
whom  he  held  his   lands  by  knights- fervice,  that  is,  by 
ward  and  relief:    For   by   payment  thereof  he   relieves, 
and,  as   it  were,  raifeth   up  again   his  lands   after   they 
were  fallen  down  into  his  fuperior's  hands,  by  reafon  of 
wardfhip,  i3c.     See  him  at   lar^e.     See  flat.  12  Car.  2. 
cap.  24.      Relief  is  otherwife  thus  explained,  viz.  A  feu- 
datory or   beneficiary  eflate  in   lands  was  at  firfl  granted 
only  for  life,  and  after  the  death  of  the  vafTal  it  returned 
to  the  chief  lord,  for  which  reafon  it  was  called  fcudum 
caducum,  viz.    fallen  to  the  lord  by  the  death   of  the  te- 
nant ;  af:erwards  thefe  feudatory  eftates  being  turned  in- 
fo an  inheritance  by   tbe  connivance   and  afTent   of  the 
chief  lord,  when  the  pofTefTor  of  fuch  an  eftate  died,  it 
was   called   hareditas  caduca,  i.  e.   it  was   fallen    to  the 
chief  lord,  to  whom  the  heir  having  paid  a  certain  fum 
t)f  money,  he  did  then  relevare  hareditdiem  caducam  out 
of  his  hands  ;  and  the  money  thus  paid  was  called  a  re- 
lief.    This  mufl:  be  underftood  after  the  conquefl ;  for, 
10  the  time  of  the  Saxons,   there  were  no  reliefs,  but  he- 
riots  paid  to  the  lord  at  the  death  of  his   tenant,  which 
in  thofe  'days  were  horfes,  arms,  ^c.  and  fuch  tributes 
could  not  be  exacted  of    the   EngUJh  immediately  after 
the  conquefl,    for    they    were   deprived    of  both   by   the 
Norrtians ;  and  inflead  thereof  in  many  places,  the   pay- 
iJient  of  certain  fums  of  money  was  fubftituted,  which 
they  called  a  relief,    and  which  continues   to   this  day. 
Reliefreafonable  :  It  is  likewife  fometimes  called  lawful  and 
Vol.  II.  N<'.  120. 
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ancient  relief,  which  is  injoined  by  fume  law,  or  becomes 
due  by  cultom,  and  doth  not  depend  upon  the  will  of 
the  Lord,  viz.  In  a  charter  of  King  John,  mentioned 
by  Malt.  Parif.  pag.  178.  Si  quis  comitum  vei  baronum 
nojlrorum,  five  oUorum  tenentium  dc  nobis  in  copite,  per  fer- 
vitium  militare,  mortuus  fuerit,  b"  cum  deccffcrit  hares  fuus 
plena  atatii  fuerit,  &  relevium  debeat,  habcat  hareditatent 
fuam  per  antiquum  relevium  :  And  what  that  was  we  may 
read  in  the  laws  o(  fFilliam  the  Conqueror,  cap.  22.  and 
of  Henry  I.  cap.  14.  and  before  that  time  in  the  laws  of 
Canutus,  cap.  97.  viz.  The  relief  oi  an  earl  was  eight 
war-horfes  wiih  their  bridles  and  faddles,  four  loricas^ 
four  helmets,  four  (hields,  four  pikes,  four  fwords,  four 
hunting-horfes  and  a  palfrey,  with  their  bridles  and 
faddles  :  The  relief  of  a  baron  or  thane  was  four  horfesj 
two  with  furniture,  and  two  without,  two  fwords,  four 
lances,  four  (hieldb  and  an  helmet,  cum  lorica,  and  fifty 
maiks  in  gold.  The  relief  of  a  vavafir  was  his  father's 
horfe,  his  helmet,  fhield,  lance  and  fword,  which  he 
had  at  his  death.  The  relief  of  a  villain  or  a  country- 
man was  his  beft  beafl,  l^c.     Cowell,  edit.    1727. 

KcltgtOll  (Religio)  Is  virtue,  as  founded  upon  reve- 
rence ot  God,  and  expeftation  of  future  rewards  and 
punifhments  ;  a  fyflem  of  Dicine  faith  and  worfhip  as 
oppofue  to  others.  Johnf  That  habit  of  leverence  to- 
wards the  Divine  nature,  whereby  we  are  enabled  and 
inclined  to  ferve  and  worfliip  him  after  fuch  a  manner 
as  we  conceive  moft  acceptable  to  him,  is  tailed  religion. 
PVilkins.  All  blafphemies  againft  God,  as  denying  his 
being  or  providence,  all  profane  fcoffing  at  the  Huly 
Scripture,  or  expofing  any  part  thereof  to  contempt  or 
ridicule,  all  impoflures  in  religion,  as  falfly  pretending 
to  extraordinary  commiffions  from  God,  and  terrifying 
or  abufing  the  people  with  falfe  denunciations  of  judg- 
ments, ijfc.  All  open  lewdnefs  gtofsly  fcandalous,  fucti 
as  was  that  of  thofe  perfons  who  expofed  themfclvej 
naked  to  the  people  in  a  balcony  in  Covent -garden,  vvitii 
moft  abominable  circumflances,  cfFences  of  this  naturey 
becaufe  they  tend  to  fubvert  all  religion  or  morality^ 
Vi^hich  are  the  foundation  of  government,  are  punifhable 
by  the  temporal  judges  with  line  and  imprifonment,  and 
alfo  fuch  corporal  infamous  punifhment  as  to  the  court 
in  difcretion  fhall  feem  meet,  according  to  the  heinoul- 
nefs  of  the  crime.  i  Haivk.  P.  C.  6,  7.  Seditious 
words  in  derogation  of  the  eflablifhed  religion  are  indi£t- 
able,  as  tending  to  a  breach  of  the  peace.  i-Havjk. 
P.  C.  7. 

The  fix  articles  of  religion  eftabllflied,  31  Hen.  8.  c. 
14.  35  Hen.  8.  c.  5.  Commiffions  to  be  granted  con- 
cerning religion,  32  Hen.  8.  c.  15.  The  authority  of 
the  King  and  the  clergy  in  matters  of  faith,  ■p:  Hen,  S. 
c.  26.  34  Cif  35  Hen.  8.  c.  I.  Repeal  of  the  former 
a£ls  relating' to  religion,  i  Ed.  6.  c.  12.  fe£i.  3.  Images 
in  churches,  dsV.  to  be,  deftroyed,  3^4  Ed.  6.  c.  10. 
Repeal  of  the  feveral  a£ts  of  Ed.  6.  i  Mar:  ft.  2.  c. 
2.  Preachers,  l^c.  to  fubfcribe  the  artjcles.  13  El.  c.  12. 
Articles  to  be  fubfcribed  by  proteflant  dillenting  teachers, 
I  Will,  y  M.  c.  18.  fea.  8,  10.  Profeinon.of  Cbrif- 
tian  belief  to  be  fubfcribed  by  Qi^iakers,   i  IVill.  ij  M.  c. 

iS.  fa.  13.  See  JBIaCplicmp,  ^eteif,.  0onconfo}p 
mitt$,  pajjittsi,  Siuakccg,  Kctufant,  ^^rulre  ana 
^atramcnts. 

KdigiOUiS  ^^CUfeiS,  (Religiofa  domus,)  Are  houfes  fet 
a- part  for  pious  ufes,  fuch  as  are  monojl cries,  churches^ 
hofpitah  and  all  other  places  where  charity  is  extended  to 
the  relief  of  the  poor  and  orphans,  or  for  the  \x{^  or  eot- 
ercife  of  religion.  See  Notitia  Monajiica,  or  A  fiota 
Hijiory  of  the  Religious  Houfes  in  England  and  Wales,  by 
Thomas  Tanner,  OtStavo,  who  in  an  alphabetial  order  ot 
counties,  has  accurately  given  a  full  account  of  the  foun- 
ders, the  time  of  foundation,  the  titular  faints,  the  or- 
der, the  value  and  the  diffolution,  with  reference  to 
printed  authors,  and  manufcripts  that  preferve  any  me- 
moirs relating  to  each  houfe  ;  with  a  learned  and  judici- 
ous Preface  of  the  inftitution  of  religious  orders,  b'f. 
Cowell,  edit.   1727.     See  ^OnattCtieg, 

UcligioUS  men,  (Religioft,)  Are  fuch  as  enter  into  a 
monaftery  or  convent,  there  to  live  devoutly.  In  an- 
cient deeds  of  fale  of  land,  we  often  find  the  vendee  re- 
l  M  it  rained 
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ftrdliied  from  giving  or  alienating  it  viris  religkfn  vel  Ju- 
J^is,  to  the  end  tlie  land  might  n.it  fall  into  Mortmain. 
Coweil,  edit.    1727.     See  ^UtiaiTm. 

ISeltr.CluinmtCnt,  Is  a  fo:fakin<;,  abandoning  or  giving 
over.  Ic  hath  been  adjudged,  that  a  perfon  may  relin- 
quifh  an  ill  demand  in  a  declaration,  &c.  and  have, 
iudgment  for  that  which  is  well  demanded.  Style  175. 
Ill  aflife  the  count  was  of  a  mefi'uage,  and  four  acres  vf 
land  in  B.  and  the  jury  having  a  view  only  of  the  land, 
the  demandant  rehnquiihed  hi>  plaint  to  the  houfe.  Dyer 
66.  But  on  affife  where  the  plaint  was  for  fifty-three 
fllillings  and  four-pence  rent,  no  part  of  that  rent  could 
be  relinquifhed,  becaufe  a  rent  is  an  intire  thing.  Itiel. 
61.  In  a  writ  of  annuity  where  the  jury  found  the  ar- 
rears, but  did  not  aflcfs  damages  or  cofts,  which  could 
never  be  fupplied  by  a  writ  of  inquiry  ;  the  plaintiff 
was  admitted  to  reiinquilh  and  releafe  the  damages,  and 
had  judgment  for  the  arrears.      11  Rep.  59. 

UeltqUCS,  (Reliquia,)  Are  fome  remainders  of  faints 
that  are  dead,  preferved  by  fome  living  with  great  vene- 
ration, as  facred  memorials  of  them  ;  forbidden  to  he  I 
ufed  or  brought  into  England  by  feveral  ftatutes  ;  and 
juftices  of  peace  are  impowered  to  fearch  houfes  for 
popilh  books  and  reliques,  which  when  found  are  to  be 
defaced  and  burnt,  l^c.     3  ^Jac.  i.  c.  26. 

KcmaintJCC,  (Remanentia)  Is  an  eftate  limited  in  lands, 
tenements  or  rents,  to  be  enjoyed  after  the  expiration  of 
another  particular  eftate.  For  example,  A  man  may 
let  to  one  for  term  of  his  life,  and  the  remainder  to  an- 
other for  term  of  his  life.  Lit.  cap.  Atturmnent.  And 
this  remainder  may  be  either  for  a  certain  term,  or  iti 
fee  finipie,  or  fee-tail,  as  appears  by  Broke,  tit.  Donee 
and  Remainder,  fol.  245.  and  Glanvilc,  lib.  7.  cap.  I. 
The  difference  between  a  remainder  and  reverfion,  accor- 
ding to  Spelman,  is  this,  That  by  a  reverfion  after  the  ap- 
pointed term,  the  eftate  returns  to  the  donor,  or  his  heirs, 
as  the  proper  fountain  ;  whereas  by  remainder  it  goes 
10  fome  third  perfon,  or  a  ftranger.     Cowell,  ed.  1727. 

Remainder  is  defcribed  to  be  a  remnant  of  an  eftate  in 
lands  or  tenements,  expeftant  on  a  particular  eftate  crea- 
ted together  with  the  fame  and  at  the  fame  time,  and  is 
fo  expe£tant  on  the  particular  eftate,  that  unlefs  it  can 
take  effedt  when  the  particular  eftate  determines,  it  is 
void.  Co.  Lit.  ^g,  143.  2  C».  51.  Moor  ^^^.  f'^aush. 
269. 

I .  Of  the  feveral  kinds  of  remainders,  as  diflinguijhed 
into  remainders  vejled,  or  in  contingency  and  abeyance. 

1.  Of  erofs  remainders,  or  thofe  arifing  by  implication, 
and  conjhuiiion  of  laiu. 

3.  Of  what  things  a  remainder  may  be  made,  or  limited, 

4.  It'liat  words  are  fufficient  to  create  a  remainder. 

5.  Of  the  continuance  of  the  particular  ejlaie,  and  tub  en 
the  remainder  is  to  commence. 

I.  Of  the  feveral  kinds  of  remainders,  as  diflinguijhed 
into  remainders  vejied,  or  in  contingency  and  abeyance. 


If  an  eftate  be  limited,  either  at  Common  law,  or  by 
way  of  ufe,  to  one  for  life,  or  in  tail,  remainder  to  the 
right  heirs  cf  'f .  S.  who  is  then  dead,  this  is  a  good  re- 
•mainder,  and  vcfts  prefer; tly  in  the  perfon  who  is  heir  at 
law  to  J.  S.  by  purchafe  ;  and  though  a  daughter  be 
then  heir  at  law,  and  after  a  fon  u  born,  yet  (hall  the 
dau2,h(er  retain  the  land  ai;airift  him  ;  for  flie  being  heir, 
and  coming  within  the  defcription  at  the  time  when  the 
remainder  was  limited,  it  then  verted  and  fettled  in  her 
immediately  as  a  remainder  by  puichafe,  and  (hall  not  by 
any  accident  after  be  defeated.  2  Rot.  Abr.  415.  i  Co. 
95,    103.     Pkiu.  56. 

But  contingent  remainders  are  of  three  forts;  Fiift, 
When  it  is  a  limitation  to  one  not  in  effe,  for  in  that 
cafe,  if  the  remainder-man  never  does  come  in  effe,  it  is 
a  void  remainder.  Secondly,  When  the  particular  eftate 
may  determine  before  the  remainder  can  commence  ;  as 
an  eftate  to  A.  for  life  ;  and  from  and  after  the  determi- 
nation of  his  eftate,  then  to  C.  duripg  the  life  of  A.  this 
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is  good  by  contngency,  that  is,  '\'i  A.  forfeit  his  eftate  by 
alienation,  or  otherwife,  m  his  life-time.  Th.rdly,  When 
there  is  a  limitation  precedent,  or  fomethiiig  to  happen 
before  the  remainder  can  take  efFc(3,  which  niay  happen  ; 
as  a  remainder  to  commence  when  f .  S.  ffiall  return  to 
England  frcm  Rome.  In  the  cafe  of  Dcrmer  v.  Foriejcue, 
Mich.  14  Geo.  2.      Per  Lee  Chief  Juftice. 

Bat  if  f .  S.  in  the  cafe  above,  be  living  at  the  time  of 
the  remainder  limited  to  his  right  heirs,  this  puts  fuch  re- 
mainder in  aheyai  ce  or  continaency,  that  is,  it  is  in  no  per- 
fon but  in  nubikus  till  the  contingency  happens,  for  in  the 
feofFor  or  donor  it  is  not,  becaufe  he  has  limited  it  out  of 
him,  and  all  remainders  mult  pafs  out  of  him  at  the  time 
of  the  limitation,  though  they  do  not  prefently  veft  in 
the  perfon   intended  ;  and  in   the  right  heirs  of  f.  S.  it 
cannot  be,  becaufe  he  cannot  have  heirs  during  his  life; 
fo  there  is  no  perfon  in  rerum  natura  within  the  defcrip- 
tion, to  take   it;  therefore   it  is  in  the  mean  time  in    1 
abeyance  or  expeflancy,  to  veft  or  not  veft,  as  the  cafe 
happens  ;  for  if  f .  S.  dies  during  the  particular  eftate, 
then  the  remainder  prefenily  takes  place  in  his  heirs;  but 
if  the  particular  eftate  determines  by  death  or  otherwife  ■ 
in   the  life  of    J.  S.   then  fuch  remainder  is  become  to- 
tally   void,  and    can    never  veft,    but   the  eftate   fettles  « 
again  in  the  feoft'ir  or  donor,  as   if  no  fuch  limitation  in 
remainder  had  been  ;  and  he  becomes  tenant  to  the  pra- 
cipe,  and  is  obliged  t»  do  the  fervices  ;  and  though  f .  S,  ■ 
die  foon   after,  yet  his  heir  can  have  no  benefit  by  it,  ■ 
not  being  capable  of  taking  the  remainder  when   it  fell." 
I  Co.  135.      Co.  Lit.  378.  a.      2  Co.  51.      2  Rol.  Abr. 
415.       Plow.  28,  556.      Poph.y4.     /VIoor -J 20.     ^  Co. 
20.      10  Co.  50.      Raym.  145.     Pollex.  56. 

But  if  there  be  no  fuch  J.  S.  at  the  time  of  the  limita- 
tion, though  he  be  after  born,  and  dies,  during  the  par- 
ticular eftate  ;  yet  his  heirs  fliall  never  have  the  remain- 
der. So  if  a  remainder  be  iimiid  to  A.  fon  of  B.  in  tail, 
i^c.  or  to  E.  wife  of  D.  where  in  truth  there  i<i  iio  fuch 
A.  or  E.  though  B.  has  a  fon  called  A.  or  D.  ma:ries 
one  £.  yet  they  can  never  take  the  remainder;  becaufe 
if  there  be  fuch  perfons  as  the  words  of  the  gift  import, 
there  the  remainder  ought  to  veft  in  them  prefently,  and 
they  will  never  after  be  made  capable  of  taking  it ;  but 
if  there  be  nO  fuch  perfon  then  in  cjfe,  none  who^come 
within  that  defcription  after  can  lay  claim  to  it,  becaufe 
the  limitation  was  prefcnt  to  fuch  perfons ;  but  a  re- 
mainder limited  primogenito  filio,  or  proximo  haredi  maftuh 
of  A.  or  propinquioribus  haredibus  de  janguine  puerorum,  or 
feniori  puero  of  A.  or  to  the  tight  heiis  of  A.  there  being 
then  fuch  A.  in  effe,  or  to  the  wife  that  A.  fhall  marry  ; 
thefe  are  good  remainders,  and  fliall  veft  when  fuch  per- 
fons come  in  effe  as  are  within  the  defcription  ;  becaufe; 
here  appears  no  prefent  regard  for  any  perfon  in  particur 
lar,  and  therefore  if  they  anfwer  the  defcription  at  any  tiriie 
before  the  particular  eftate  determines,  it  is  time  enough  ;, 
and  fo  there  is  a  diverfity  between  a  remainder  limited 
to  one  by  name  in  particular,  and  fuch  remainder  limit^j 
ed  by  defcription  or  circumlocution,  or  between  a  ge^^ 
neral  name  and  a  fpecial  name.  Co.  Lit.  3.  i  Co.  66, 
2  Co.  51.  Hob.  33.  Moor  104.  Dyer  337.  2  Lean, 
210.     I  Rol.  Rep.  254. 

A.  makes  a  leafe  to  B.  for  life  of  B,  and  after  thft 
death  of  A.  tO  remain  to  B.  and  his  heirs;  this  remain- 
der is  contingent,  and  cannot  veft  prefently,  for  if  A^ 
furvives  B.  it  is  void  ;  and  becaufe  otherwife  the  oper 
ration  of  livery  would  be  interrupted  during  the  life  of 
A.  for  he  cannot  give  himfelf  any  eftate,  his  livery  opCp 
rating  to  pafs  eftates  from  him,  not  to  give  any  to  hiflf 
who  had  the  whole  before;  and  tlierefore  during  his  liup 
the  operation  of  the  livery  niuft  ceafe,  and  by  ronfi^ 
quence  no  remainder  can  take  efFe£t  in  virtue  of  ibat^l^ 
very,  which  pro  tempore  being  at  an  end,  all  that  depena(| 
thereon  ceafes  too,  and  can  never  after  be  revived  ;  fa 
the  livery  muft  carry  out  all  the  eftates  at  once  from  tbf 
feofFor,  and  if  he  cornes  again  into  the  polliffion  befoo 
they  can  all  take  efFedt,  this  bieaks  the  force  of  the  lu 
very,  and  brings  back  again  to  him  all  tliat  fuch  liveij 
had  taken  out  from  him,  and  then  they  can  never  ta]{ 
eff'efl  but  by  a  new  livery  ;  and  this  is  the  reafon  of  tbi 
common  eafe,  thar  one  cannot  give  lands  to  another 
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t,egin  afier  his  death,  becaufe  being  to  make  livery  pre- 
fentlv,  if  that  cannot  operate  prefently,  it  can  never  ope- 
rate at  all,  for  it  is  a  coiitradiflion  to  give  lands  to  one 
by  a  folcniii  livery,  which  is  an  a£t  executed  and  works 
prefciitiy,  and  yet  by  words  to  reftrain  that  operation  to 
a  future  time  ;  but  in  the  principal  cafe,  where  jf.  dies 
fitlt,  there  no  interruption  is  of  the  liv:ry,  for  B.  had 
an  ellate  for  life  by  virtue  thereof,  and  before  that  de- 
termines, the  fame  livery,  wiiich  carried  the  remainder 
in  abeyance,  for  the  uncertainty  of  its  taking  efFedt,  does 
upon  A.'s  deaih  direft  and  (ettle,  or  bring  down  the  re- 
mainder to  B.  and  his  iieirs.      10  Co.  85. 

If  a  leafe  be  made  to  //.  B.  and  C.  for  their  lives,  and 
if  B.  furvives  C.  then  to  remain  to  B.  and  his  heirs, 
this  remainder  is  in  abeyance,  becaufe  though  the  perfon 
be  certam,  yet  fince  it  depends  on  C.'s  dying  before  him, 
till  that  be  known  the  remainder  cannot  veft.  So  if  a  leafe 
be  made  to  //.  for  life,  and  after  the  death  of  B.  who  is 
a  ftranger,  to  remain  to  C.  in  fee,  or  to  yf.  in  fee,  thefe 
remainders  are  in  abeyance  or  contingency,  and  depend 
on  B.'s  dying  before  C.  or  J.  for  if  he  furvives  them, 
the  remainder  cannot  take  efFecfl.  3  Co.  20.  lO  Co.  85. 
Co.  Lit.  378. 

If  a  leafe  be  mads  to  A.  for  life,  remainder  to  the 
abbot  of  D.  and  his  fucceflbrs,  though  the  abbot  be  then 
dead,  fo  as  theie  is  then  no  abbot  at  all,  yet  tnc  remain- 
der fliall  be  good  if  an  abbot  be  made  before  the  death 
of  yf.  So  of  a  remainder  to  a  mayor  and  commonalty, 
dean  and  chapter,  prior  and  convent,  Isfc.  though  there 
be  then  no  mayor,  dean  or  prior.  So  of  a  remainder 
to  fie  biftiop  of  D.  parfon  of  D.  or  other  fole  corpora- 
tion and  his  fucceflbrs ;  thefe  remainders  not  being  li- 
mited to  them  by  name  fpecially,  but  to  them  generally, 
and  fo  whoever  comes  within  the  defcfiption  before  the 
determination  of  the  particular  eftate,  is  capable  of  ta- 
king by  virtue  thereof,  are  good  remainders  in  abeyance, 
i^c.  But  if  there  be  no  fuch  corporations  at  the  time 
of  the  limitation,  then  the  remainders  are  totally  void  ; 
and  n  )ne  created  after,  though  by  the  fame  name,  can 
take  thefe  remainders,  th  lUgh  a  patent  be  then  pafled 
to  make  fuch  corporation.  Co.  Lit.  264.  Hoi,  33.  2 
Co  51.  10  Co.  30.  Moor  104.  I  Rol.  Rep.  254.  2 
Bul/I.  275. 

2.  Of  crofs  remainders,  or  thofe  arifmg  by  implication  and 
tvnjiruiiion  of  hiv. 

A.  having  ifTue  five  fons,  his  wife  being  enfient,  de- 
viled tATO  ihiids  of  his  lands  to  his  four  younger  fons, 
and  the  child  in  ventre  fa  mere  if  he  were  a  fon,  and 
their  heirs ;  and  if  they  all  die  without  ifTue  male  of 
their  bodies  or  any  of  them,  that  the  lands  Oiall  revert 
to  the  right  heirs  of  the  devifor ;  by  this  devife  the 
younger  fons  were  tenants  in  tail  in  polTeflion,  with  crofs 
rema.nders  in  tail  to  each  other,  and  no  part  (hall  revert 
to  the  !,eir  of  the  devifor  till  all  the  younger  fons  be  dead 
without  iflue  male  of  their  bodies.     Dyer  303. 

But  where  one  having  iffue  three  fons,  A.  B.  and  C. 
devifes  one  houfe  to  A.  and  his  heirs,  another  houfe  to 
B.  and  his  heirs,  and  a  third  houfe  to  C.  and  his  heirs, 
provided  that  if  all  his  faid  children  (hall  die  without 
iffiie,  that  then  all  the  faid  mefluages  ftiall  remain  and 
be  to  his  wife  and  her  heirs,  and  it  was  held  by  three 
judges,  that  upon  the  death  of  one  of  the  fons  without 
iffue  the  wife  migiit  enter,  and  that  here  there  were  no 
crofs  remainders  from  one  fon  to  another,  becaufe  being 
devifed  to  them  feverally  by  exprefs  limitation,  there 
(hall  be  no  greater  eflate  to  them  by  implication  ;  but 
Lea  Ch.  J.  doubted  ;  and  Doderidge  }.  faid,  that  though 
perhaps  crofs  remainders  may  be  by  implication  where 
there  is  a  devife  to  two  feveral  perfons,  yet  not  fo  if 
to  more  ;  far  when  one  dies  there  cannot  be  feveral 
efta'es  by  moieties  to  feveral  perfons,  and  when  an- 
other dies,  remainder  again  to  another,  becaufe  of  the 
uncertainty  and  inconvenience  ;  and  that  it  was  never 
feen  m  any  book,  wheie  an  eftate  is  limited  to  divers, 
that  there  could  be  crofs  remainders.  Cro.  Jac.  655. 
tRol.  Rep.  281.  Gilbert  v.  jyUty.  Cart.  173.  S.  C.  cited, 
and  admitted  to  be  law.     As  in  4  Leon.  14. 

One  feifed  of  lands  in  fee,  by  his  will  in  writing  de- 
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vifes  Black  Acre  to  A.  his  daughter  and  heirs,  and  Hl}ite 
Acre  to  his  daughter  B.  and  her  heirs  ;  an  1  'f  (he  die 
before  the  age  of  fixteen  years  living  A.  then  A.  (hall  have 
JVhite  Acre  to  her  and  her  heirs  ;  and  if  A.  die,  hav  ng 
no  ilTue,  living  B.  then  B.  (hall  have  the  part  of  A.  to 
her  and  her  heirs;  and  if  both  die,  having  no  ilTue,  then 
to  y.S.  and  his  heirs,  and  dies;  B.  attains  her  age  of 
fixteen  years  ;  and  then  dies  without  ilTi.e  in  tlie  life  of 
A.  and  firft  it  was  held  by  three  juftices  agajnft  Dyer, 
that  the  daughters  had  an  eftate- tail  upon  ihe  whole 
will,  and  not  a  fee  determinable  upon  a  continue  :t  fub- 
fequent ;  fecondly,  that  by  the  words,  if  both  die  with- 
out ilTue,  no  crofs  remainders  in  tail  were  created  by  im- 
plication, but  that  upon  B.'s  death  without  ilTue,  aftex 
fixteen,  J.  S.  (hould  have  her  part  prefently  without 
(laying  till  the  death  of  A.  without  ifTue.  Dyer  330. 
1  Benl.  212.  iRol.Abr.S29-  Faugh. 267.  Clatche's  cafe. 
A.  feifed  of  lands  in  fee,  by  his  will  devifes  all  his  lands 
in  the  county  of  to  his  two  daughters  B. 

and  C.  and  their  heirs,  equally  to  be  divided  i.:twixc 
them  ;  and  in  cafe  they  happen  to  die  without  i(rue,  then 
he  devifes  the  faid  lands  to  his  nephew  y.  S.  and  the  heirs 
ma^  of  his  body,  and  dies;  and  it  was  adjudged,  that 
upon  the  death  of  B.  one  of  the  daughters  of  the  other 
fitter  took  her  moiety  as  a  crofs  remainder.  Raym.  452. 
Siin.iy.  2  Jon.  iy2.  2Show.  i^f).  PeZ/x.  434.  S.C. 
Holmes  V.  Meynel,  and  fee  2  Vern.  545.      3  Mod.  107. 

It  hath  been  faid  in  a  great  variety  of  cafes,  that  crofs  ■ 
remainders  can  never  arife  between  more  than  two,  from 
the   great    confufion    it    wSuld    otherwife   create.     Cro. 
Jac'.b^^.      1  Vent.  22/[.     Raym.  i^^^.     Fitzg.<)j.    Shaw 
v.  IFeigh.     2  Jon.  82. 

It  is  clearly  agreed,  that  crofs  remainders  can  only 
arife  in  lad  wills,  and  are  not  to  be  allowed  of  in  any 
deed  or  conveyance.     Co,  Lit.  25.     i  Rol.  Abr.  837.     2- 
Show.  136. 

Richard  Holden  feifed  in  fee,  and  having  ilTue  a  foiU 
and  three  grand-children,  by  his  will  devifed  part  of  hi8' 
eftate  to  his  wife  for  her  life,  and  the  reveifion  of  fuch 
part  expedlant  on  her  death,  and  all  other  his  freehold 
tenements,  ifff.  he  gave  to  his  fon  Richard  Holden  for 
life,  and  after  his  death  to  his  firft  and  other  fons  fuc- 
ce(rively  in  tail  male ;  and  for  default  of  fuch  ifTue,  and 
after  the  determination  of  the  faid  eftates,  he  gave  the 
premifles  to  his  grandfon  Richard  Hoidcrt,  and  his  grand- 
daughter Elizabeth  Holden,  to  be  equally  divided  be- 
tween them,  and  to  the  heirs  of  their  refpedliye"  bodies 
ilTuing  ;  and  for  default  of  fuch  ilTue  he  gqvc  the  pre- 
mifles to  his  grand-daughter  Anne  in  fee  ;  the  teftator 
died  feifed,  Richard  the  fon  died  without  ifTue  male, 
whereupon  Elizabeth  and  the  grandfon  entred,  and 
Elizabeth dkd  without  ifTue  generally  ;  Anne  Holden  rm.^- 
ried  John  Jarvis  ;  and  the  queftion  was,  whether  there 
were  crofs  remainders  between  Elizabeth  and  Richard  the 
grandfon,  or  whether  the  moiety  of  Elizabeth  (hould  go  to 
Anne  or  to  Richard?  And  it  was  refolved,  that  there 
were  no  crofs  remainders  between  them,  becaufe  here  are 
no  exprefs  words,  nor  is  there  a  nece(Tary  implication, 
without  either  'of  which  crofs  remainders  cannot  be  rai- 
fed  ;  that  the  words,  and  for  default  of  fuch  iffue,  being 
relative  to  what  goes  before,  mean  only,  and  for  default 
of  heirs  of  their  refpeftive  bodies,  and  there  it  is  no 
mtJre  than  as  if  it  had  been  a  devife  of  one  moiety  to 
Richard  and  the  heirs  of  his  body,  and  of  the  other 
moiety  to  Elizabeth  and  the  heirs  of  her  body,  and  fdr 
default  of  heirs  of  their  refpeftive  bodies  remainder  over^i 
in  which  cafe  there  could  be  no  doubt ;  and  it  was  h6ld 
that  this  cafe  differed  from  the  ait  fupra  of  Holmts 
and  Meynell,  the  word  refpeiiive  being  in  that  cafe,  amd 
the  firli  devifees  were  the  teftator's  tiaugh^ers,  and"*the 
remainder-man  only  a  nephew  ;  whereas  in  the  prefent 
cafe,  Anne  was  as  near  to  the  teftator  as  Richard,  Com- 
ber V.  Hill,  Pafch.  7  Geo.2.  in  B.R.  and  Mich.  'iGeo.2. 
a  like  cafe  in  B.R,  between  Browne  v.  IVilliams. 

3.  Of  what  things  a  remainder  may  be  made,  or  limited. 

As  to  eftates  of  inheritance,  there  can  he  no  doubt 
but  that  the  grantor,  having  a  perpetual  and  durable  in- 
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tfiieft  in  the  eftate,  may  fliare  and  divide  it,  or  grant  as 
many  remainders  over  as  he  thinks  proper,  4  Bac.  Abr. 
492. 

But  as  tg  perfonal  goods  and  chattels,  it  was  formerly 
held,  that  they  in  their  own  nature  were  incapable  of 
any  limitation  over,  being  things  tranfitory,  and  by  many 
accidents  fubjedt  to  be  loft,  deftroyed  or  otherwife  im- 
paired, and  the  exigencies  of  trade  requiring  a  frequent 
circulation  thereof,  in  which  they  differ  from  lands  and 
tenements  which  are  permanent,  and  therefore  what  is 
called  an  ejlate  in  lands  is  termed  properly  in  perfonal 
chattels  ;  and  hence  it  was  held,  that  a  grantor's  devife  of 
a  perfonal  thing  to  one,  though  but  for  an  hour  or  mi- 
nute, was  a  gift  for  ever,  and  an  abfolute  difpofition  of 
the  intire  property.  Br o.  Devife  13.  Plow,  s^^-  ^y^'' 
74.     8  Co.  94. 

Hence  it  came  to  pafs,  that  it  was  a  long  time  ere  the 
courts  of  juftice  could  be  prevailed  on  to  have  any  regard 
for  a  devife  over  even  of  chattel  real,  or  a  term  for  years 
after  an  eftate  for  life  limited  thereon,  becaufe  the  eftate 
for  life  being  in  the  eye  of  the  law  of  greater  regard  and 
confideration  than  an  eftate  for  years,  they  thought  he, 
who  had  it  devifed  to  him  for  life,  had  therein  included 
all  that  the  devifor  had  a  power  to  difpofe  of;  but  now 
fiich  remainders  over  are  allowed  under  the  name  of  ex- 
ecutory devifes,  and  are  eftablilhed  both  in  courts  of  law 
and  equity,  provided  they  tend  not  to  a  perpetuity,  fo  as 
to  make  eflates  unalienable.      4.  Bac.  Abr.  294. 

Alfo  a  diflimSlion  was  formerly  taken  between  a  de- 
vife of  a  perfonal  chattel  to  one  for  life,  with  a  remain- 
der over,  and  of  the  ufe  only  ;  that  in  the  firft  cafe  the 
devifee  for  life  had  the  abfolute  property,  but  not  fo  in 
the  fecond,  for  that  the  firft  devifee  had  not  the  property 
of  the  goods,  but  only  a  fpecial  intereft  in  them,  fo  that 
there  'ftiU  remained  a  property  which  might  be  limited 
over ;  but  this  diftinflion  is  now  exploded  in  conformity 
to  the  Civil  law,  and  the  devifee  in  remainder  is  allowed 
in  equity  the  like  remedy  in  both  cafes.  Flow.  521. 
Cro.  Car.  346.  l  Rol.  Abr.  610.  March  106.  Owen 
33.  I  Ch.  Ca.  129.  2  Vern.  245.  i  P.  IVill.  i.  502, 
651. 

But  a  devife  of  a  term  for  years  or  perfonal  chattel 
to  one  for  a  day  or  an  hour,  is  a  devife  of  the  whole 
term  or  intereft,  if  the  limitation  over  is  void,  and  it  ap- 
pears at  the  fame  time  that  the  whole  was  intended  to  be 
difpofed  of  from  the  executors.      I   P.  Will.  666. 

A.  being  poffefled  of  a  term  for  ninety-nine  years,  de- 
vifed it  to  B.  for  life,  and  after  to  fix  others  fucceflively, 
for  their  lives  if  the  faid  term  (hould  (o  long  continue  ; 
and  all  the  feven  perfons  being  dead,  and  the  term  con- 
tii>uing,  it  was  adjudged,  that  it  fliould  revert  to  the 
executors  of  tlie  teftator,  and  that  it  did  not  veft  in  the 
furvivor  of  the  dcvifees  fo  as  to  tranfmit  it  to  his  repre- 
fentatives,  I  Salk.  231.  I  Ld.  Raym.  325.  Ayres  v. 
Falkland. 

A  farmer  devifed  his  ftock  (which  confifted  of  corn, 
hay,  cattle,  is^c.)  to  his  wife  for  hfe,  and  after  her  death 
to  the  plaintiff.  It  was  objefled,  that  no  remainder  can 
be  limited  over  of  fuch  chattels  as  thefe,  becaufe  the  ufe 
of  them  is  to  fpend  and  confume  them  ;  but  the  Mafter 
of  the  Rolls  faid  the  devife  over  was  good,  but  faid  if 
any  of  the  cattle  were  worn  out  in  ufing,  the  defendant 
was  not  to  be  anfwerable  for  them  ;  and  if  any  were  fold 
as  ufelefs,  the  defendant  was  only  to  anfwer  the  value  of 
them  at  the  time  of  the  fale  ;  and  an  account  was  decreed 
to  be  taken  accordingly.  Abr.  Equ.  361.  Hayle  v.  Bur- 
rodale. 

A.  gives  his  fifter,  by  will,  10  /.  and  direfls  that  fuch 
part  of  his  perfonal  eftate,  as  his  wife  (hould  leave  of  her 
fubftance,  fhould  go  to  the  fifter  ;  whatever  the  wife  has 
not  employed  in  that  way,  {hall  go  over  and  be  accoun- 
ted for.      I  P.  Will.  651.   Uperwel  v.  Halfey. 

But  if  a  chattel  real,  money,  goods  or  other  perfonal 
things,  are  devifed  to  one,  and  the  heirs  of  his  body,  or 
to  one,  and  if  dies  without  heirs  of  his  body,  remainder 
over;  this  remainder  is  totally  void,  and  the  courts  of 
equity  will  not  allow  of  a  bill  by  the  remainder-man  to 
compel  fecurity,  i^c.  or  to  have  the  money,  i^c.  after 
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the  death  of  the  firft  devifee,  but  it  (hall  go  to  his  execu- 
tors or  adminiftrators  ;  for  the  firft  devife  sives  the  ab- 
folute property  of  a  perfonal  eftate,  as  the  like  devife  of 
a  real  eftate  before  the  ftatute  De  donis  gave  the  abfolute 
fee,  upon  which  no  limitation  could  be  made  further, 
and  as  the  heirs  are  the  reprefentatives  to  take  the  real 
eftate,  fo  are  the  executors  to  take  the  perfonal  eftate ; 
and  this  is  not  within  the  ftatute  De  donis,  but  remains 
as  at  Common  law.  2  Vent.  349.  2  Fern.  600.  i 
Salk.  156.      Air.  Eq.  tit.  Devife. 

If  A.  devife  that  his  goods  and  furniture  (hall  remain 
in  his  houfe  to  be  enjoyed  according  to  the  limitations  of 
his  will,  by  thofe  intiiled  to  the  houfe,  the  firft  that 
would  be  tenant  in  tail  of  the  houfe  becomes  abfolute 
owner  of  the  goods.     Saunders  v.   Saunders  admitted. 

Not  only  lands  and  tenements,  but  alfo  rents,  com- 
mons, eftovers  or  any  other  intereft  or  profits  in  effty 
wherein  the  grantor  hath  the  abfolute  property  to  him 
and  his  heirs,  may  be  granted  with  remainder  over. 
Plow.  379.     9  Co.  48,  97. 

So  it  one  hath  the  office  of  park-keeper,  forefter, 
gaoler,  fheriff,  fcfr.  to  him  and  his  heirs,  he  may  grant 
thofe  offices  to  one  for  life,  remainder  to  another  for  life, 
i^c.  for  omne  majus  continet  in  fe  minus,  and  as  they  are 
grantable  over  in  fee,  fo  may  they  be  granted  in  fuccef- 
fion  to  one  for  life,  with  remainders  over,  i^c.  9  Cs. 
48.      I  And.  pi.  201. 

It  was  formerly  doubted,  whether  there  could  be  a  re- 
mainder of  a  rent  de  novo,  that  is,  whether  a  man  feifed 
of  lands  in  fee,  could  thereout  grant  a  rent-charge  to 
one  for  life  or  years,  remainder  to  another  in  fee,  or  in 
tail  ;  and  this  doubt  arofe  from  the  rent's  not  having  any 
exiftcnce  before  it  was  created,  and  confequently  no  re- 
verfion  could  be  left  in  the  grantor,  out  of  which  the  re- 
mainder was  to  arife  ;  but  it  hath  been  adjudged,  and 
is  now  fettled,  that  fuch  grant  in  remainder  is  good,  the 
grantor  having  the  abfolute  intereft  in  the  eftate  out 
of  which  it  is  to  arife,  and  his  intention  gives  it  being 
for  the  whole,  out  of  which  the  leffer  eftates  are  carved. 
But  if  he  grant  fuch  rent  for  life  or  years,  to  one  with- 
out going  further,  he  cannot  after  grant  the  reverfion 
thereof  to  another,  becaufe  he  has  no  reverfion  in  him. 
2  Rol.  Abr.  415.  2  Co.  70,  76.  2  Fent.  24a  1  Lev. 
144.  I  Sid.  285.  2  Sali.  577.  a  Lutw.  1225,  Aloor, 
pi.  100. 

In  the  cafe  of  The  King  v.  Kemp,  it  was  held,  that 
the  King  may  grant  an  eftate  in  an  office  to  commence 
in  futuro,  or  upon  a  contingency,  for  he  hath  no  inheri- 
tance in  the  office,  or  to  the  execution  of  it,  but  in 
point  of  intereft  only  to  grant.  And  it  was  faid  there 
was  a  diverfity  between  offices  in  fee  exifting,  and  fuch 
as  were  granted  only  for  life,  which  being  as  a  new  thing 
created,  might,  as  a  rent  de  novo,  be  granted  to  com- 
mence in  futuro.  4  Mod.  275,  i  Ld.  Raym.  52, 
Carth.  35-0.     Salk.  465.     Comb.  334.  King  v.  Kemp. 

If  one  be  created  Baron,  Vifcount,  Earl,  t^c.  by  patenr, 
and  after,  in  the  fame  patent,  the  fame  honour  is  granted 
to  another  in  remainder,  yet  this  operates  as  a  new  grant, 
and  not  as  a  remainder,  for  the  King  had  no  reverfion  of 
that  honour  in  him,  tho'  he  had  ftill  the  fame  power  of 
appointing  one  in  fucceffion  to  take  it,  as  he  had  of  gratf- 
ting  it  to  the  firft.     Shnu.  Par.  Ca.  5,    11. 

A  licence  to  fell  wine  may  be  granted  to  one  for  lift, 
r€mainder  to  another  for  life  ;  becaufe  by  fuch  licence  not 
only  an  authority  paffeth,  but  an  intereft,  by  way  of  re- 
ftitution,  to  that  which  was  the  fubjef^s  right  before  it 
was  prohibited  by  ftatute.    i  Lev.  220.  Bridg.  Rep,  113. 

4.   iFhai  words  are  fuffcient  to  create  a  remainder. 

The  word  remainder  is  no  term  of  art,  nor  is  it  nicef- 
fary  to  create  a  remainder.  So  that  any  words,  fufficient 
to  (hew  the  in  lent  of  the  party,  will  create  a  remainder  ; 
becaufe  fuch  eftates  lake  their  denomination  of  remain- 
ders more  from  the  nature  and  tiianner  of  their  exiftence, 
after  they  are  limited,  than  from  any  previous  quality  in- 
herent in  the  word  remainder.  To  make  them  fuch 
therefore,  if  a  man  gives  lands  to  A.  for  life,  and  that 
after  his  death  the  land  (hall  revert,  or   defcend  to  B. 

for 
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for  Iifc>  y^'  t^''  '^  ^  6°°"*  remainder,  and  may  be  plea- 
ded as  fuch.  I  Rol.  Abr.  416-  Plow.  29.  I  Rol.  Rep. 
319.     Dyer  125.  ,       ,  l- 

So  if  lands  aie  given  to  one  and  the  heirs  male  of  his 
body,  and  to  him  and  the  heirs  female  of  his  body,  this 
limitation  to  the  heirs  female  is  a  remainder  ;  becaufe  it 
is  not  to  take  place  till  the  eftate  to  the  heirs  male  is 
fpent.     Co.  Lit.  377.  fl.  .     ,  .       r 

So  if  lands  are  given  to  a  widow,  and  to  the  heirs  of 
the  body  of  her  late  hufband,  on  her  begotten.  This 
is  a  remainder  to  the  heirs  of  the  body  of  the  huf- 
band  ;  becaufe  it  cannot  take  efFedt  till  after  the  widow's 
death,  who  has  an  eftate  for  life,  Co.  Lit.  26,  200.  2 
AfaJ.  210. 

So  an  eftate  limited  to  A.  for  life,  or  in  tail,  ^  poji 
decejjum  ejus,  or  pro  defe£fu  talis  exiius,  to  B.  and  the 
heirs  of  his  body,  is  good,  though  there  be  not  the  word 
remainder.  So  if  a  leafe  be  made  to  A.  for  life,  and 
that  after  his  death  B.  fliall  have  the  profit,  this  is  a 
good  remainder  to  B.  Plow.  15-9.  Moor,  pi  54.  Dyer 
125.      I  Rol.  Rep.  319.      Cro.  Eliz.  10,  742. 

So  a  leafe  to  A.  for  life,  and  that  after  his  death  his 
childen  (hall  have  it,  is  a  good  remainder.  6  Co.  17.  i. 
Raym.  83. 

Nay,  tho'  an  eftate  be  limited  exprefsly  as  a  remam- 
der,  yet  if  it  be  not  fo  in  conftruftion  of  law,  the  word 
umainder  will  have  no  force  to  make  it  fuch.  As  \i  A. 
fcifed  of  lands  in  fee,  he  and  B.  levy  a  fine  to  C.  in 
fee,  who  grants  and  renders  to  B.  in  tail,  rendring  rent 
to  A.  and  if  B.  died  without  iflue,  tenementa  prad'  inttgre 
remanebunt  to  A.  and  his  heirs ;  B.  luffers  a  common  re- 
covery ;  A.  diftrains  for  his  rent  j  and  this  was  adjudged 
a  reverfion,  and  as  fuch  the  rent  pafTed  with  it  to  A.  and 
was  chargeable  upon  the  land  in  whofe  hands  foever  it 
came,  by  virtue  of  the  contrail  which  cannot  be  de- 
ftroyed  by  the  recovery,  though  the  reveifion  is  thereby 
barred.  Cro.  Ei:z.  727,  768,  792.  Moor,  pi.  795. 
Co.  Lit.  299.     Raym.  142. 

But  here  it  may  be  proper  to  take  notice  of  a  fet  of 
words  fometimes  ufed  in  leafes  for  years,  which  are  fo 
far  a  part  ot  the  limitation  and  defcription  of  the  firft  in- 
tereft,  that  they  cannot  again  be  made  ufe  of  to  pafs  any 
further  intereft  in  the  fame  land.  As  if  one  make  a 
leafe  to  A.  for  eighty  years,  if  he  fo  long  live,  and  if  he 
happen  to  die  within  the  faid  term,  then  the  lands  for 
the  refiduc  of  the  faid  term,  or  for  fo  many  years  as  fliall 
be  then  remaining  of  the  faid  term,  to  go  over  to  an- 
other, this  limitaiion  over  is  void  ;  becaufe  the  time,  or 
term,  of  eighty  years  was  not  abfolute  to  A.  but  was 
determinable  after  his  death,  and  by  his  death  the  whole 
term  is  at  an  end  ;  as  if  a  leafe  had  been  made  to  him 
barely  for  his  life,  and  then  to  limit  the  refidue  of  a  term, 
when  nothing  thereof  remains,  is  repugnant  and  void  ; 
but  fome  opinions  incline,  that  a  devife  in  fuch  a  manner 
would  be  good,  by  reafon  of  the  intent  of  the  party,  and 
the  equivocal  lignification  of  the  word  terminus,  which 
may,  though  not  ftriftly,  fignify  alfo  the  time  or  fpace 
of  eighty  years,  as  well  as  the  eftate  or  intereft  for 
eighty  years  determinable  as  aforefaid.  But  now  if  a 
Jeafe  be  made  to  A,  for  eighty  years,  if  he  fo  long  live, 
and  if  he  die  within  the  faid  term,  then  the  land  to  go 
over  to  another  for  the  refidue  of  the  eighty  years,  this 
is  a  good  remainder,  becaufe  though  the  term  or  intereft 
be  determined,  yet  the  land,  and  part  of  the  years,  ftill 
remain  ;  thcle  years  may  be  made  the  meafure  of  the 
fuccecding  intereft,  as  any  other  number  of  years  may 
be.  Co.  El.  216.  I  Leon.  218.  i  Co.  153.  3  Leon. 
1^5.  2  Rol.  Air.  415.  Plow.  198.  Moor  247,  520. 
pi.  441.      I  And.  259. 

7.  S,  feifed  of  lands  in  fee  by  indenture  demifes  them 
to  A.  for  life,  habendum  to  the  faid  A.  B.  C.  and  D.  his 
tnree  fons  for  their  lives,  and  the  life  of  the  fuivivor  of 
them  fucceflively  ;  after  the  death  of  the  latter  it  was  ad- 
judged in  this  cafe,  Firft,  That  if  the  fons  could  take, 
it  muft  be  by  way  of  lemainder,  they  not  being  parties 
to  the  deed,  and  then  it  muft  be  as  jointrtenants,  which 
could  not  be  by  reafon  of  the  word  fucceflive.  Secondly, 
That  they  could  nut  take  in  fuccefTion,  for  the  uncer- 
tainty whofe  eftate  or  intereft  was  to  comnicnce  firft. 
Hob.  313.  Hutt.  87.  l find/more  v.  Hcbart. 
Vol.  II.  N".  121. 
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A.  by  indenture  makes  a  leafe  to  B.  for  40  years,  if  A.  to 
long  live,  and  after  his  death  to  C.  (who  was  no  oarty  to 
the  deed)  for  one  thoufand  years,  and  then  A.  levies  a  fine 
and  dies,  and  five  years  pafs  after  his  death,  and  then  the 
plaintiff  claiming  under  C.  enters,  i^c.  and  by  the  argu- 
ments and  reafons  of  the  cafe,  it  feems  clear,  that  this 
is  no  remainder  at  all  to  C.  for  firft,  prefently  it  cannot 
veft  by  reafon  of  the  leffor's  life  interpofing,  and  there- 
fore is  no  remainder  vefted.  Secondly,  As  a  contingent 
remainder  it  cannot  be  good ;  becaufe  theo  it  ought  to 
have  a  particular  eftate  to  fupport  it,  and  ought  to  be 
in  abeyance,  or  contingency,  to  veft  or  not  veft  when 
that  determines ;  but  here  the  firft  leafe  is  no  fuch  parti- 
cular eftate ;  becaufe  that  reaches  not  to  the  commence- 
ment of  the  remainder,  nor  is  the  remainder  limited 
with  any  regard  to  the  particular  eftate  ;  becaufe  it  is  not 
to  commence  upon  the  determination  of  that,  but  at  a 
future  time,  viz.  upon  the  death  of  the  lefibr,  and  there 
is  no  contingency  at  all  in  the  cafe,  for  it  is  to  take  ef- 
feft  at  all  events,  upon  the  death  of  the  leflbr,  be  it  be- 
fore or  after  the  end  of  the  teim,  and  therefore  it  can  be 
no  other  than  a  future  interejfe  termini  to  begin  after  the 
death  of  the  party  that  grants  it,  which  being  but  for 

\  years  it  may  well  do ;  becaufe  it  enures  by  way  of  con- 
trail, and  though  the  grantee  there  was  no  party  to  the 

'  deed,  and   therefore,   as   objected,    could   take  nothing, 

I  yet  it  appears,  that  judgment  was  given  for  the  plaintiff; 
which  -iroves,  Firft,  That  the  grantee  had  an  intereft ; 
Secondly,  That  this  intereft  was  not  barred  by  the  fine, 
and  five  years  non-claim  after  the  death  of  the  grantor, 

I  not  being  touched,  devefted  or  turned  to  a  right ;  thirdly. 
That  though  the  grantee  was  no  party  to  the  indenture, 
yet  he  might  well  take  by  virtue  thereof,  if  he  gets  the 
indenture  to  make  out  his  title,  for  the  grantor  can't  de- 

I  rogate  from  his  own  grant,  or  avoid  his  own  a£is.  Raym. 

!  140.  Ctrbit  V.  Stmt. 


5.  Of  the  cmtinuajut  cf  the  particular  eJJatey  and  when 
the  remainder  it  to  commence. 


If  a  man  makes  a  leafe  to  A.  for  life,  and  that  after 
the  death  of  A.  and  one  day  after,  the  land  fhall  remain 
to  B.  for  life,  i^c.  this  is  a  void  remainder,  becaufe  not 
to  take  effedl  immediately  upon  the  determination  of  the 
firft  eftate,  and  fo  during  that  time  there  would  be  an 
interruption  of  the  livery,  and  no  tenant  of  the  freehold, 
either  to  do  the  fervices,  or  anfwer  to  ftrangers  pracipes. 
Plow,  25.  Raym.  144.  that  the  law  is  nice  to  an  in» 
ftant.      I  Ld.  Raym.  316, 

A.  feifed  in  fee,  devifes  his  lands  to  B.  cldeft  fon  of 
his  brother  C.  for  life,  remainder  to  the  firft  fon  of  B. 
m  tail,  and  fo  to  all  his  other  fons  in  the  fame  manner 
fucceffively,  remainder  to  D.  fecond  fon  of  C.  fox  life, 
remainder  to  his  firft  and  other  fons  in  tail  fucceffively, 
and  dies ;  B.  enters  and  dies,  leaving  his  wife  enfient 
with  a  fon,  then  D.  enters  as  in  his  remainder,  and  fix 
months  after  the  fon  is  born  ;  and  all  this  matter  being 
found  fpecially,  'twas  adjudged  in  C.  B.  for  D.  againft 
the  fon ;  firft,  Becaufe  this  being  a  contirgent  remainder 
to  the  fon,  and  he  not  being  born  at  the  time  when  the 
particular  eftate  determined,  this  became  void  ;  fecondly, 
D.  being  the  next  in  remainder,  and  having  entred  be- 
fore the  birth  of  the  fon  was  in  by  purchafe,  and  there- 
fore fliall  not  lofe  his  eftate  by  a  fon  born  after ;  and  this 
judgment  was  affirmed  in  B.  R.  for  they  held  it  plainly 
to  be  a  contingent  remainder,  and  not  an  executory  de- 
vife, or  a  fpringing  remainder,  for  that  would  introduce 
a  perpetuity  not  to  be  barred  by  a  common  recovery, 
becaufe  'twould  be  the  fame  to  all  the  other  fans  j  but 
here  it  being  a  contingent  remainder,  and  not  happening 
in  time,  'tis  gone  for  ever  ;  and  they  relied  on  Archer's 
cafe  ;  but  upon  a  writ  of  error  brought  into  parliament, 
the  judgment  was  reverfed  by  almoft  all  the  lords,  be- 
caufe being  in  a  will,  they  thought  that  by  the  meaning 
and  equity  thereof  they  ought  not  to  difinherit  the  heir 
for  fuch  a  nicety,  and  that  a  will  was  otherwife  to  be 
expounded  than  a  deed  ;  and  therefore  they  conftrued  it 
an  executory  devife,  or  fpringina  remainder  to  the  fiift 
a/id  other  fons,  and  that  the  freehold  ftiould  veft  in  D. 
7  N  till 
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till  thfeycfn'^''is'?Jbrn  ;  bat  all  the  judges  were  rh\ich  dif- 
fati-^ficd  with  it,  and  did  not  change  their  opinions,  but 
blamed  the  judge  who  permitted  it  to  be  foand  f(iecially 
Where  the  law  was  fo  certain  and  clear.  4  Mod.  259. 
■^  Lev.  408.      I  Salk.  az;.     Carth.  309.     ReVe  v.  Long. 

Note,  that  now  by  the  10  ^  1 1  /F.  3.  cap.  16.  Pro- 
vifion  is  made,  that  after-born  fons  and  daughters,  to 
whom  remainders  are  limited  in  contingency,  ftiall  take 
in  the  fame  manner  as  if  they  had  been  born  in  the  fa- 
ther's life-timei,  thouoh  no  eftate  be  limited  to  truftees  to 
preferve  an.l  Tupport  foch  contingent  remainders,  which 
a€t  was  maJe  by  reafon  of  this  cafe,  and  of  the  ftri<3^ 
nefs  of  the  law  herein. 

For  more  '.earning  on  this  fubje£f,  fee  4  Bac.  Abr.  and  1 8 
Vin.  Abr.   //.'.   Remainder. 

ficniiWtntCS,  UemanH,  Are  wor.l  ufed  in  the  re- 
gifter  o"f  Domesday,  to  fignity  pertaining  or  belonging. 
As  De  bominibus  qui  huic  manerio  remanfi  fttni,  /,  e.  Of 
tlie  men  or  tenants  belonging  to  this  manor.  Coxueli, 
edtf.  1727. 

Kentfrtltt  in  ruffoBta.  Entry  of  an  a<3ion  in  the 
marfiial's  book,  by  reman,  cujicd.  where  a  man  is  actually 
in  cuftodv,  is  a  good  commencement  of  an  aiSion  in 
B.R.     iSalk.  150. 

I'iCmclrp,  (Remediuin)  1%  the  aflion  or  nieans  given 
by  law  for  the  recovery  of  a  right ;  and  when eVer  the  law 
giveth  any  thing,  it  gives  a  remedy  for  the  fame:  there 
is  a  ma'jcim.  Lex  fempet  dabit  remediam.  Sttld.  Coffipan. 
177,  179.  Remedies  are  favourably  extended,  and  fome- 
times  to  be  had  without  aftion  or  applying  to  the  courts 
of  juftice,  viz.  by  accord  and  agreement  of  the  parties ; 
by  arblrament ;  retaking  goods  wrongfully  taken  avfray  ; 
taking  dift'cfles  for  rent;  efitry  on  lands,  to  regain  pof- 
feffion,  &c.     Wood's  Inji.  528,  529,  530. 

TKfmEmt);taUfet|S  of  tfje  (D^lCfljetlltJfC,  (RememoratoreS 
Scauarii,)  Are  three  officers  or  clerks  thert,  One  called 
The  King's  Remembrancer,  25  Eliz.  cap.  5.  The  fecond, 
Tl}^  Land  Treafuret's  Remembmncer,  upon  whofe  charge 
it  lies,  to  put  the  Lord  Treafurer,  and  the  reft  of  the 
Judges  of  that  court,  in  Remembrance  of  fuch  things  as 
are  to  be  called  on,  and  dealt  in,  for  the  King's  benoof. 
The  third  is  called  The  Remembrancer  of  the  Firfl-Fruits, 
«;  R.  2.  fiat.  I.  cap.  14,  15.  Thefe  in  37  E.  3.  cap.  4. 
are  called  Clerks  of  the  Remembrance,  The  King's  Remem- 
brancer enters  in  his  office  all  recognizances  taken  before 
the  Barons  for  any  the  King's  debts,  or  for  appearances, 
or  for  obferving  of  orders :  He  takes  ail  bonds  for  the 
Kino's  debts,  for  appearance,  or  for  obferving  orders,  and 
maketh  out  procefs  for  the  breach  of  them.  He  writes 
procefs  againft  the  colledors  of  cuftoms,  fubfidies  and 
fifteenth?,  for  their  accounts :  All  informations  upon 
penal  flatutes  are  entered  in  his  office,  and  there  all 
matters  upon  Englifl)  bills  in  the  Exchequer  chamber  re- 
main :  He  makes  the  bills  of  compofitions  upon  penal 
laws,  t,ikes  the  (tallment  of  debts,  has  delivered  into  his 
cffice  all  manner  of  indentures,  fines  and  other  evidences 
whaifoever,  that  concern  the  afTuring  of  any  lands  to 
the  crown  :  He  every  year,  in  crajiino  animarum,  reads 
in  open  court  the  flatute  for  eleftion  of  flierifFs,  and 
"ives  them  their  oath  ;  and  he  reads  in  open  court  the 
oath  of  all  the  oificers  of  the  fame  when  they  are  ad- 
mitted, bcfides  many  other  things.  Tie  Lord  Treafurer's 
Remembrancer  makes  procefs  againft  all  flierifFs,  efcheat- 
ors,  receivers  and  bailiffs,  for  their  account.  He  makes 
procefs  of  feri  facias  and  extent  for  any  debt  due  to  the 
King  either  in  the  pipe,  or  with  the  auditors ;  makes 
procefs  for  all  fuch  revenue  as  is  due  to  the  King,  by 
reafon  of  his  tenures :  He  makes  a  record,  whereby  it 
appears,  whether  (herifFs  or  other  accountants  pay  their 
prefers  due  at  E after  and  Michaelmas.  He  makes  an- 
other record,  whether  fherifFs  and  other  accountants  keep 
their  days  of  prefixion.  All  eflreats  of  fines,  ifTues  and 
amerciaments,  fee  in  any  courts  at  fVeJiminfler,  or  at  the 
affifes  or  feffions,  are  certified  into  this  office,  and  are  by 
him  delivered  to  the  clerk  of  the  eftrcats,  to  write  pro- 
cefs upon  them,  l^c.  There  are  brought  alfo  into  his 
office,  all  the  accounts  of  cuftomers,  controllers  and  other 
accountants,  to  make  entry  thereof  on  record.  The  Re- 
membrancer of  the  Firjt- Fruits  takes  all  compofitions  and 
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bonds   for  firft-fruits  and   tenths,  and  makes  procefs  »- 
gain  ft  fuch  as  do  not  pay  the  fame.     Covjell,  edit.  1727. 

Remembrancers  to  make  copies  of  feizures  and  inqui- 
fitions  certified  into  their  offices  ;  and  to  inroll  and  cer- 
tify to  the  ingrofTer  of  the  great  roll  fuch  debts  as  are 
chargeable  upon  fherifFs,  (sV.  13  ^  14  Car.  2.  cap.  21, 
fe{l.  4,  6,  10. 

KcmittCt  (Remittcre,  to  reftore,}  In  a  legal  fenfe  in- 
tends a  reftitution  of  one  that  hai:h  two  titles  to  lands. or 
tei:ements,  and  is  fesifed  of  the.m  by  bis  latter  title,  which- 
proving  defective,  he  is  reftored  to  the  former  and  more 
ancient  title.  Coivell.  F.  N.  B.fol.  149.  Dyer  fol.  68. 
nttm.  22. 

Remitter  is  an  ancient  term  in  the  law,  and  is  where 
a  man  has  two  titles  to  lands  or  tenements,  w'z.  one  a 
more  ancient  title,  and  another  a  more  late  title  ;  and  if. 
he  comes  to  the  land  by  a  later  title,  yet  they  will  ad- 
judge him  in  by  force  of  the  elder  title  ;  becaufe  the  el- 
der title  is  the  more  Aire  and  worthy  title;  and  thea 
when  he  is  adjudged  in  by  force  of  his  elder  title,  it  i» 
faid  a  remitter  in  him;  for  that  the  law  does  admit  him 
to  be  in  the  lands  by  the  elder  and  furer  title;  as,  if 
tenant  in  tail  difcontinues  the  tail,  and  after  he  difTeixs 
his  difcontinuee  ;  and  fo  dies  feifed,  whereby  the  tenements 
defcefJd  to  his  ifFue  or  eoufin,  inheritable  by  force  of  the 
rail  ;  in  this  cafe,  this  is  to  him  to  whom  the  tenement* 
difcend,  who  has  right  by  force  of  the  tail,  a  remitter  to 
the  tail ;  becaufe  the  law*  fhal!  put  and  adjudge  him  to  be 
in  by  forc€  of  the  tail,  which  is  his  elder  title ;  for  if  be 
fli'ould  be  in  by  force  of  thedefcent,  then  the  oifcontinueo 
might  have  a  writ  of  emry  fur  difTeifin  in  the  per  againfl 
him,  and  fhould  recover  the  tenements  and  his  damages, 
&c.  But  inafmuch  as  he  is  in  his  remitter  by  foice  of  his 
tlail,  the  title  and  intereft  of  the  difcontinuee  is  quite  taken 
away  a'nd  defsated,  y^.     i;V./«t7.  659. 

Regularly  to  every  remitter  there  are  two  incidents, 
vfx,  an  ancient  right  and  Jefieafable  eftate  of  freeheld 
coming  together.     Co.  Lit.  348.  a. 

Tenant  in  tail  infeofFed  his  heir  apparent  in  the  tail 
within  age,  and  another  join  tenant  in  fee,  and  the 
tenant  in  tail  dies;  the  heir  in  tail  is  in  his  remitier  as 
to  the  one  moiety,  and  as  to  the  other  moiety  he  is 
put  to  his  writ  of  formedon,  £sV.     Lit.  fe£i.  663. 

So  if  the  difcontinuee  aftsr  the  death  of  tenant  in  tail 
makes  a  feoffment  to  the  ifiue  in  tail,  being  witliin  age, 
'  who  has  a  right,  and  to  a  ftrangcr  in  fee,  and  makes  livery 
'  to  the  infant  in  name  of  both  ;  the  iflue  is  not  remitted  to 
the  whole,  but  to  the  half;  for,  ifi^,  he  takes  the  fee- 
I  fimple,  and  after  the  remitter  is  wrought  by  operation 
I  of  law  ;  and  therefore  can  remit  him  but  to  a  moiety, 
I  Co.  Lit.  350.  «, 

i  But  if  tenant  in  tail  infeofF  his  heir  apparent,  the  heir 
j  being  of  full  age  at  the  time,  and  dies;  this  is  no  remitter 
j  to  the  heir,  becaufe  it  was  his  follv,  that  being  of  full 
age  he  would  take  fuch  feoffment,  ^f.  but  fuch  tolly 
cannot  be  adjudged  in  the  heir  being  within  age  at  the 
time-of  the  feoffment,  £?V.  Lit.  feiJ.  664.  For  where 
the  right  of  pofFeffion  is  diftinft  from  the  right  of  proper- 
ty ;  there  if  the  proprietary  re-obtains  the  right  of  poflef- 
fion  by  agreement,  he  muft  hold  it  under  fuch  agree* 
ment ;  for  the  other  having  the  right  of  pofFeffion,  arid 
transferring  it  to  the  proprietary,  fuch  proprietary  muft 
take  the  right  in  the  fame  manner  as  the  other  was  con- 
veyed ;  for  it  is  his  own  folly  and  laches,  that  he  would 
contradt  about  fuch  right  of  pofFeffion,  and  not  afFert  his 
propriety  in  a  proper  aiSion  ;  but  when  he  has  contraded 
for  fuch  riglit  of  pofleffion,  and  fuch  right  of  poUcffioa 
is  transferred,  he  muff  keep  to  the  terms  of  the  bargain^ 
and  he  leaves  all  the  right  in  the  feoffor  he  has  not  con* 
tra£ted  for.     G.  Treat,  of  Ten.  121,  122. 

If  a  woman  feifed  in  fee  takes  hu{band,  who  aliens 
to  another  in  fee,  the  alienee  lets  the  fame  land  to  the 
hufband  and  wife  for  their  two  lives,  faving  the  rever- 
fion  to  the  leflbr  and  his  heirs  ;  the  wife  is  in  her  re- 
mitter, and  (he  is  feifed  in  fait  in  her  demefne  as  of  fee» 
as  fhe  was  before;  becaufe  the  taking  back  of  the  eftate 
(hall  be  adjudged  in  law  the  aft  of  the  hufband,  and  not 
of  the  wife  ;  fo  no  folly  can  be  adjudged  in  her  being 
covert.     And  in  this  cafe  the  lelFor  has  nothing  in  the 
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eveifion,  for  that  the  wife  is  feifed  in  fee,  tiff.     Lit.  fe£i. 

566. 

■  If  tenant  in  tail  infeofF  liis  iflue,  being  within  age,  and 
[lij  wife.in  fee,  and  dies,  this  is  a  remitter  to  the  ifTue 
irefently,  by  the  death  of  tenant  in  tail,  tho'  fome  have 
Ijou^ht  to  the  contrary.     Co.  Lit.  351.  b. 

For  more  learning  on  this  fuhjiSi,  fee  18  Vin.  Abr.  tit. 
E^jtter. 

JJCmttfitUC,  The  entry  in  B.R.  on  a  writ  of  error's 
jjwtii'g  in  the  Exchequer  chatnber,  l^c.  is  called  by  this 
name.     See  d'ro;!, 

KemoDnl  of  j^oo?  perfonis.    See  ^mlement  of  tijc 

pio;. 

ISCHtOlJCC,  Is  where  a  caufe  or  fuit  is  removed  out  of 
'^e  court  into  another;  and  for  tnis  there  are  divers 
writs  and  means.  1 1  Rep.  41.  And  remanding  of  a  caufe 
ijthe  fending  it  back  into  the  fame  court,  out  of  which 
it  was  called"and  fent  for.     Sse  ^abcas  Co^pUg. 

JRcnnUt,  or  rather  reniant,  (mentioned  in  ftat.  32  //• 
8.  c.  2.)  Denying,  from  the  French  Renier,  n^are. 

ISCU^CC,  (from  the  French  Rendre,  i.  reddere,  retri- 
hufrcy)  Signifies  with  us  the  fame  thing.  For  example, 
this  wort]  is  ufed  in  levying  of  a  fine,  which  is  either 
tsngk,  w  hereby  nothing  is  granted  or  rendered  back  again 
by  tiie  cognifee  to  thi;  cognizor ;  or  double,  which  con- 
taineth  a  grant  or  render  back  again  of  fome  rent,  com- 
mon" or  Qther  thing,  out  of  the  land  itfelf,  to  the  cogni- 
(i)i,i^c.  fFe/L  Symbol,  part  2,  tit.  Fines,  fe^t.  21.  and  50. 
Alfo  there  are  fome  things  in  a  manor  that  lie  in  prender, 
thiV  is,  which  rnay  be  taken  by  the  lord  or  his  officers, 
when  they  happen,  wi,thout  any  ofFc:r  made  by  the  tenant, 
as  efcheats,  and  the  like  ;  and  fonie  that  lie  in  render, 
:hat  is,  muft  be  delivered  or  anfwered  by  the  tenants,  as 
ents,  reliefs,  heriots  and  other  fervices.  Ibid.  fe£f.  126. 
Alfo  fome  fervices  conftft  in  feifancc,  fome  in  render. 
Perkins's  Refervations  696. 

ISCUCjatC,  Which  we  corruptly  call  Runnegate,  is 
me  who  was  a  Chriftian,  and  afterwards  negat  Chrijium: 
[t  is  mentioned  in  Hoveden  anno  1192.  by  the  name  of 
Reneez,  viz.  Et  cepit  in  equitatior.e  ilia  Z^paganos,  (^  unum 
■enee-z,  qui  quondam  Chriflianus  fuerat  (J  Dommum  Chrijium 
ugaiierat. 

Ucnoiant,  (From  renovo,  to  renew)  Renewing  or 
'rowing  again.  The  par/on  fued  one  for  tithes,  to  be  paid 
if  ihigs  renovant,  but  his  horfe  being  only  for  labour  and 
ravel,  vjould  not  renew,  i^c.      Cro.  part.  2.  fol.  430, 

l^Cnt,  (redditus  in  Latin,  from  redeundo,  becaufe,  as 
Fletfi  tel's  us,  Retroil  is?  quotannis  redit.  Lib.  3.  c.  14.) 
Si^^nifies  wiiii  us  a  fiim  of  money,  or  other  confidcration 
ifTuing  yearly  out  of  lands,  or  tenements.  Plowden,  fol. 
132,  138,  141.  Btozvning's  cafe;  of  which  there  are 
three  fcts,  viz.  Reni-fervice,  rent-charge  and  rent-feck. 
Rent-fervice  is,  where  a  man  holds  his  lands  of  his  lord 
by  fealty  and  certain  rent,  or  by  fealty-fervice,  and  cer- 
tain rent.  Litt.  lib.  2.  cap.  12.  Or  that  which  a  man 
making  a  leafe  to  another  for  term  of  years,  referveth 
yearly  to  be  paid  him  for  them.  In  the  terms  of  the  law, 
this  reafon  is  given  for  it,  becaufe  it  is  at  his  pleafure 
either  to  diftrain,  or  brmg  an  adlion  of  debt.  Rent- 
charge  is,  where  a  man  makes  over  his  eflate  to  another, 
by  deed  indented,  either  in  fee,  or  fee-tail,  or  for  term 
of  life,  yet  referves  to  himfelf,  by  the  fame  indenture,  a 
fum  of  money  yearly  to  be  paid  to  him,  with  claufe  of 
diftrefs  for  non-payment.  See  Littleton  ubi  fupra.  Rent- 
feck,  othcrwife  a  dry  rent,  is  that,  which  a  man  making 
over  his  eftate  by  deed  indented,  referveth  yearly  to  be 
paid  him,  without  claufe  of  diftrefs  mentioned  in  the  in- 
denture. Lilt.  ibid.  See  the  difference  between  a  rent 
and  an  annuity  in  Doilor  and  Student,  pag.  30.  Dial, 
primo.     Cowell. 

Littleton  defcribes  a  rent-fervice  to  be  where  the  tenant 
holdeth  bis  land  of  his  lord  by  fealty  and  certain  rent,  or 
by  other  fervices  and  certain  rent.     Lit.  feet.  213. 

The  fervices  are  of  two  forts,  either  exprefled  in  the 
leafe  or  contrail,  or  raifed  by  implication  of  law.  When 
tiie  fervices  are  exprefTed  in  the  contradt,  the  quantum 
muft  be  either  certainly  mentioned,  or  be  fuch  as  to  a  re- 
ference to  fomething  elfe  may  be  reduced  to  a  certainty  ; 
for  if  the  leffor's  demands  be  uncertain,  it  is  impoflible 
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to  give  him  an  adequate  fatisfaftion  or  compenfation  for 
them,  as  the  jury  cannot  determine  what  i^jury  he  has 
fuftained.  Co.  Lit.  96.  a,  Stil.  397.  2  Ld.  Raym. 
1 1 60. 

The  fervices  implied  are  fuch  as  the  law  obliges  the 
tenant  to  perform  wlien  there  are  none  contradfed  for  in 
the  grant ;  and  thefe  are  more  or  Icfs  according  to  the 
duration  of  the  gift;  as  at  Common  law,  before  the  fta- 
tute  ^ia  emptores  terrarum,  if  the  tenant  made  a  feof- 
ment  in  fee  without  any  refervation  of  fervices,  the  feofF- 
fee  held  by  the  fame  fervices  by  which  the  feoffor  held 
over ;  becaufe  the  fervices  being  an  incumbrance  on  the 
land,  which  the  tenant  could  not  difcharge  without  his 
lord's  confent,  muft  follow  the  land  into  whofe  hands  fo- 
ever  it  comes.     Co.  Lit.  22,   23. 

Where  a  man  feifed  of  lands  grants  by  deed  poll  or 
indenture  a  yearly  rent,  to  be  ifluing  out  of  the  fame 
land,  to  another  in  fee,  in  tail,  for  life  or  years,  with  a 
claufe  of  diftrefs ;  this  is  a  rent-charge,  becaufe  the  lands 
are  charged  with  a  diftrefs  by  the  exprefs  grant  or  provi- 
fion   of  the  parties,  which  otherwife  it   would  not  be. 

See  j3nnuitp. 

So  if  a  man  makes  a  feoffment  in  fee,  referving  rent, 
and  if  the  rent  be  behind,  that  it  (hall  be  lawful  for  him 
to  diftrain,  this  is  a  rent-charge,  the  word  referving 
amounting  to  a  grant  from  the  feoffee.  Lit.  fe£i.  217. 
Co.  Lit.  170.  a.     Plow.  134. 

A  rent  granted  for  equality  of  partition  by  coparce- 
ners to  another  is  a  rent-charge,  and  diftrainable  of  com- 
mon right  without  claufe  of  diftrefs ;  and  altho'  tl-.ere  be 
no  tenure  of  the  fiffer  wlio  grants  it ;  for  as  the  law  for 
the  conveniency  of  coparceners  allows  of  fuch  grants,  it 
muft  confequently  give  a  remedy  to  the  grantee  for  the 
recovery  of  it.     Lit.  fell.  252. 

A  rent-feck  is  fo  called,  becaufe  it  is  unprofitable  to 
the  grantee,  as  before  feifin  had  he  can  have  no  remedy 
for  recovery  of  it ;  as  where  a  man  feifed  in  fee  grants  a 
rent  in  fee  for  life  or  years,  or  where  a  man  makes  a 
feoffment  in  fee  or  for  life,  remainder  in  fee,  referving 
rent  without  any  claufe  of  diftrefs,  thefe  are  rents-fpck  ; 
for  which,  by  the  policy  of  the  ancient  law,  there  was 
no  remedy,  as  there  was  no  tenure  between  the  grantor 
and  grantee,  or  feoffor  and  feoffee,  and  confequently  no 
fealty  could  be  due.  Lit.  feii.  215,  218.  Cro.  Car. 
520.     Kelw.  104.     Cro.  Eliz.  656. 

And  it  hath  been  ruled  in  equity,  that  where  an  an- 
nuity was  devifed  by  will  to  A.  and  the  land  fubjeft  to 
the  annuity  to  B.  that  B.  (hould  give  feifin  of  the  rent- 
feck  to  A.  that  he  might  have  remedy  for  the  recovery 
of  it  at  Common  law,  it  being  the  original  intention 
of  the  gift,  that  the  devifec  Ihould  have  fome  benefit 
from  it.  Moor  bib.     3  Chan.  Ca.  92. 

So  when  a  bill  was  brought  for  3/.  for  a  rent  of  5^.  arrear 
for  twelve  years,  the  equity  of  the  bill  being  that  the 
deeds  by  which  the  rent  was  created  were  left,  and  con- 
fequently no  remedy  for  the  rent  at  law  ;  and  the  court, 
upon  the  plaintiff's  proving  conftant  payment  till  the 
laft  twelve  years,  decreed  the  defendant  to  pay  the  arrears 
and  growing  rent;  for  fince  by  the  payment  it  was  evi- 
dent the  plaintiff  had  a  right  to  the  rent,  and  that  he 
could  not  without  his  deeds  make  a  title  at  law,  there- 
fore the  court  decreed  the  defendant  to  pay  the  rent, 
and  fo  fubjefled  his  perfon,  which  pofTibly  might  net  have 
been  liable  by  the  deed  that  created  the  rent,  i  Chan. 
Ca.  120.  Collet  v.  Jacques.  But  fee  ftat.  4  Geo.  2.  c. 
28.  in  the  next  divifion  of  this  title. 

1.  Statutes  concerning  rent, 

2.  Of  recovering  and  demanding  rent,  and  in  what  cafes 
a  demand  is  necejfary. 

3.  Of  the  time  of  demandivg  rent,  and  the  place  where 
the  demand  is  to  be  made. 

I.  Statutes  concerning  rent. 

Stat.  32  Hen.  8.  c.  37.  fei^.  i.  The  executors  or  ad- 
miniftrators  of  tenants  in  fee-limple,  tenants  in  fee-tail, 
and  tenants  for  term  of  life,  of  rent-ferviccs,  rent- 
charges,  rent-fecks,  and  fee-faims,  unto  wtiom  any  fuch 
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rent  oi  Fee- farm  (hall  be  due,  (hall  have  an  aftion  of  dtbt 
fur  f-.ch  arrearages  againft  the  tenants  that  ought  to  have 
pdid  in  the  life- time  of  their  teftator,  or  againft  the  exe- 
cutors and  ailmin:ftrators  of  the  faid  tenants ;  and  it  (hall 
be  lawful  to  every  fuch  executor  and  adminifttator  of 
any  pcrfon  unto  whom  any  fuch  rent  or  fee- farm  is  due, 
to  diUrain  for  the  arrearages  upon  the  land  charged  with 
the  paymenr,  fo  long  as  the  faid  lands  continue  in  the 
feifiii  or  pofTeffion  of  the  tenant  in  demean,  who  ought  to 
have  t-aid  the  rent  or  fee-farm,  or  in  the  feifin  or  pofTefTion 
of  any  other  pcrfon  claiming  only  from  the  fame  tenant 
by  purchafe,  gift  or  defcent,  in  like  manner  as  their  tef- 
tator might  have  done. 

Sfif.  2.  This  a<a  (hall  not  extend  toany  fuch  manor  or 
lord(hip  in  JFalcs,  whereof  the  inhabitan  s  have  ufed  time 
out  of  mind  to  pay  unto  every  lord  of  fuch  lordlhip,  ^f. 
at  his  (lift  entty,  any  fums  of  money  for  the  difcharge 
of  all  duties  and  penalties  wherewith  the  faid  inhabitants 
were  chargeable  to  any  of  the  lord's  anceftors  or  prede- 
ceiTors. 

Se£f.  3.  If  any  man  (hall  have  in  the  right  of  his  wife, 
any  eftatc  in  fce-fimple,  fee-tail,  or  for  term  of  life,  in 
any  rents  or  fee- farms,  and  the  fame  (hall  be  unpaid  in 
the  wife's  life;  the  hufband  after  the  death  of  his  wife, 
his  executors  and  adminiftrators,  (hall  have  an  aflion  of 
debt  for  the  arrearages  againft  the  tenant  of  the  demean 
that  ought  to  have  paid  the  fame,  his  executors  or  admi- 
iiiftrators ;  and  alfo  the  hufband  after  the  death  of  his 
wife  may  diftrain  for  the  arrearages,  in  like  manner  as  if 
his  wife  had  been  living. 

SeSi.  4.  If  any  (hall  have  any  rents  or  fee-farms  for 
term  of  life  of  any  other  perfon,  and  the  faid  rent,  (^c. 
fhall  be  unpaid  in  the  life  of  fuch  perfon,  and  afier  the 
faid  perfon  doth  die ;  he  unto  whom  the  rent  or  fee-farm 
was  due,  his  executors  and  adminiftrators,  (hall  have  an 
aflion  of  debt  againft  the  tenant  in  demean  that  ought 
to  have  paid  the  fame,  his  executors  and  adminiftrators, 
and  alfo  diftrain  for  the  fame  arrearages  upon  fuch  lands 
out  of  the  which  the  faid  rents  or  fee-farms  were  i(ruing, 
in  like  manner  as  if  fuch  perfon,  by  whofe  death  the  ef- 
tate  in  the  faid  rents  and  fee-farms  was  determined,  had 
been  in  full  life, 

Stat.  8  Ann.  cap.  14.  fe£i.  i.  No  goods  upon  any  te- 
nements leafed  (hall  he  taken  by  any  execution,  unlefs 
the  party  at  whofe  fuit  the  execution  is  fued  out,  (hall 
before  the  removal  of  fuch  goods,  pay  to  the  landlord  of 
the  piennfTes,  or  his  bailiff,  all  money  due  for  rent  for 
the  premises ;  provided  the  arrears  do  not  amount  to 
more  than  one  year's  rent,  and  in  cafe  the  arrears  (hall 
exceed  one  year's  rent,  then  the  party  at  whofe  fuit, 
l^c.  paying  the  faid  landlord  or  his  .  bailifF  one  year's 
rent,  may  proceed  to  execute  his  judgment ;  and  the  (he- 
lifF  IS  requited  to  levy  and  pay  to  the  plaintiff,  as  well 
the  money  paid  for  rent,  as  the  execution  money. 

Scci.  2.  In  cafe  any  lefTee  of  tenements,  upon  the  de- 
mife  whereof  any  rents  (hall  be  referved,  (hall  fraudu- 
lently or  clandef^inely  carry  off  from  fuch  premifTes  his 
goods,  with  intent  to  prevent  the  leffor  from  diftraining, 
it  (hill  be  lawful  for  fuch  lefTor,  or  any  perfon  by  him 
impowered,  within  five  days  next  enfuing  fuch  carrying 
off,  to  feize  fuch  goods  wherever  the  fame  (ball  be 
found,  as  a  diftiefs  for  the  faid  arrears  of  rent ;  and  the 
fame  to  fell  or  difpofe  of,  as  if  the  goods  had  been  dif- 
trained  upon  fuch  premifTes. 

Se^.  3.  Nothing  in  this  aft  (hall  impower  fuch  lefTor 
to  fcize  any  goods  as  a  diftrefs  for  rent,  which  (hall  be 
fold  bona  fide,  and  for  a  valuable  confideration,  before 
fuel)  feizure. 

SsSi.  4.  It  (hall  be  lawful  for  any  perfon,  having  rent 
due  upon  any  leafe  tor  life,  to  bring  an  adion  for  fuch 
arrears,  as  upon  a  leafe  for  years. 

Seii.  5.  All  diftredes  hereby  impowered  to  be  made, 
{hall  be  liable  to  fuch  fales,  and  in  fuch  manner,  as  by  2 
mil.  y  Mar.  J}.  I.   cap.  5. 

Se^.  6.  It  fhall  be  lawful  for  any  perfon  having  rent 
due  upon  any  leafe  for  life,  for  years,  or  at  will,  deter- 
mined, to  d  ftrain  fuch  arrears,  after  the  determination 
of  the  kafes. 
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Se£i.  7.  Piovided,  That  fuch  diftrefs  be  made  within 
fix  calendar  months  after  the  determination  of  fuch  leafe, 
and  during  the  continuance  of  fuch  landlord's  title,  and 
during  the  pofTcfTion  of  the  tenant  from  whom  fuch  at* 
rear  became  due. 

Se£l.  8.  Nothing  in  this  a£l(hall  prejudice  her  Majefty 
m  the  levying  debts  or  forfeitures, 

Stat.  4  Geo.  2.  cap.  28.  fe£i.  i.  In  cafe  any  tenant  for 
life  or  years,  or  other  perfon  who  fhall  come  into  pof- 
feflion  of  any  lands,  bSc.  under  or  by  collufion  with 
fuch  tenant,  (hall  wilfully  hold  over  after  the  determina- 
tion of  fuch  term,  and  after  demand  made  in  writing, 
for  delivering  the  pofTefTion  thereof,  by  the  perfon  t» 
whom  the  remainder  or  reverfion  (hall  belong  or  his 
agent;  fuch  perfon  holding  over  (hall  pay  double  the 
yearly  value  of  the  lands,  (^c.  fo  detained  ;  to  be  reco- 
vered by  ailion  of  debt,  whereunto  the  defendant  (hall 
be  obliged  to  give  fpecial  bail ;  againft  which  penalty 
there  (hall  be  no  relief  in  equity. 

&!?.  2.  In  all  cafes  between  landlord  and  tenant,  as 
often  as  one  half  year's  rent  (hall  be  in  arrcar,  and  the 
landlord  hath  right  by  law  to  re-enter  for  non-payment, 
fuch  landlord  may,  without  any  formal  demand  or  re- 
entry, feive  a  declaration  in  ejectment ;  or,  in  cafe  the 
fame  cannot  be  legally  ferved,  affix  the  fame  upon  the 
door  of  any  demifed  mefTuage,  or  upon  fome  notorious 
place  of  the  lands,  fifi.  comprized  in  fuch  declaration; 
which  fervice  or  affixing  fuch  declaration  (hall  ftand 
inftead  of  a  demand  and  re-entry ;  and  in  cafe  of  judg- 
ment againft  the  cafual  ejedlor,  or  nonfuit  for  not  con- 
feffing  leafe,  entry  and  oufter,  it  (hall  be  made  appear 
to  the  court  by  affidavit,  or  be  proved  upon  the  trial  in 
cafe  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  declaration  was  ferved,  and  no  fufficient 
diftrefs  was  to  be  found,  and  that  the  lefTor  in  ejecSment 
had  power  to  re-enter ;  the  lefTor  in  ejectment  fhall  re- 
cover judgment  and  execution,  in  the  fame  manner  as  if 
the  rent  in  arrear  had  been  legally  demanded,  and  a  re- 
entry made;  and  in  cafe  the  lefTee  or  other  perfon  cla  m- 
ing  under  the  leafe,  (hall  fufFer  judgment  'O  be  recover- 
ed in  fuch  ejeilment,  and  execution  executed,  without 
paying  the  rent  and  arrear  with  cofts,  and  without  filing 
any  bill  for  relief  in  equity  within  fix  calendar  months 
after  execution  executed ;  the  faid  lefTee  and  all  perfons 
claiming  under  the  leafe,  fliall  be  barred  from  all  relief 
in  law  or  equity,  other  than  by  writ  of  error :  provided 
that  nothing  herein  (hall  bar  the  right  of  any  mortgages 
of  fuch  leafe,  who  (hall  not  be  in  pofTeflion,  fo  as  fuch 
mortgagee,  within  fix  calendar  months  after  execution 
executed,  pay  all  rent  in  arrear,  and  cofts  and  damages, 
and  perform  all  covenants  and  agreements  on  the  part  of 
the  firft  lefTee. 

SeSi.  3.  In  cafe  the  lefTee,  or  other  perfon  claiming 
any  right  in  law  or  equity  to  the  leafe,  (hall  within  the 
time  aforefaid  file  a  bill  for  relief  in  any  court  of  equity, 
fuch  perfon  (hall  not  have  or  continue  any  injunflion, 
unlefs  he  (hall  within  forty  days  after  full  anfwer  bring 
into  court  fuch  fum  of  money,  as  the  leflur  fhall  in  his 
anfwer  fwear  to  be  due  over  and  above  all  juft  allowances, 
and  alfo  the  cofts  taxed,  to  remain  till  the  hearing  of  the 
caufe,  or  to  be  paid  out  to  the  lefTor  on  fecurity,  fubjefl 
to  the  decree  of  the  court ;  and  in  cafe  fuch  bill  (hall  be 
filed  within  the  time  aforefaid  after  execution  executed, 
the  lefTor  of  the  plaintiff  fhall  be  accountable  only  for  fc 
much  as  he  (hall  really  and  without  wilful  negle£l  make 
of  the  demifed  premiflies,  fiom  the  time  of  his  entring  into 
aflual  pofteflion  ;  and  if  what  (hall  be  fo  made  by  the  lefToi 
of  the  plaintiff,  happen  to  be  lefs  than  the  rent  referved, 
the  lefTee,  before  he  (hall  be  reftored  to  his  pofTefTion, 
fhall  pay  fuch  lefTor  what  the  money  fo  made  fell  (hort, 

Se^.  4.  If  the  Tenant  (hall,  at  any  t  me  before  trial 
in  fuch  cjeftment,  tender  to  the  lefTor,  his  executors  01 
adminiftrators,  or  his  attorney  in  that  caufe,  or  pay  intc 
court  all  arrears  with  cofts,  all  proceedings  on  the  eject- 
ment (h^U  ceafe  ;  and  if  fuch  leflee  fhall  upon  fuch  bil 
filed  be  relieved  in  equity,  he  (hall  enjoy  the  demifci 
lands  according  to  the  leafe  without  any  new  leafe. 
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Seoi.  5.  All  perfons  (hall  have  like  remedy  by  diftrefs, 
and  impounding  and  felling  the  fame,  in  cafes  of  rents-feck, 
rents  of  affize,  and  chief  rents,  which  have  been  anfwer- 
ed  or  paid  for  three  years  within  the  fpace  of  twenty  years 
before  the  fiirft  day  of  this  feilion  of  parliament,  or  (hall 
be  hereafter  created,  as  in  cafe  of  rent  referved  upon 
leafe. 

SiSi.  6.  In  cafe  any  leafe  (hall  be  furrendered  in  order 
to  be  renewed,  and  a  new  leafe  executed  by  the  chief 
landlord,  the  new  leafe  (hall,  without  a  furrender  of  the 
under-leafes,  be  as  valid,  as  if  all  the  under-leafes  had 
been  furrendered ;  and  every  perfon  in  whoiri  any  c(tate 
for  life,  or  years,  (hall  be  vefted  by  virtue  of  fuch  new 
leafe,  (hall  be  intitled  to  the  rents  arid  duties,  and  have 
like  remedy  for  recovery  thereof,  and  the  under- leflees 
(hall  hold  and  enjoy  the  tenements,  as  if  the  original 
leafes  had  been  kept  on  foot ;  arid  the  chief  landlord  (hall 
have  the  fame  remedy,  by  diftrefs  or  entry,  for  the  rents 
and  duties  referved  by  fuch  new  leafe,  fo  far  as  the  fame 
exceed  not  the  rents  and  duties  referved  in  the  leafe  out 
of  which  fuch  under-leafe  was  derived,  as  they  would 
have  had  in  cafe  fuch  former  leafe  had  bean  continued, 
or  the  underleafes  had  been  renewed  under  fuch  new 
leafe. 

Seel.  7.  Nothing  in  this  a<9:  (hall  extend  to  Scotland. 
Stat.  II  Geo.  2.  cap.  19.  [See  the  firft  nine  feftions  of 
this  aa  under  tit.  2DifttcfS]  fia.  10.  It  (hall  be  lawful 
for  any  perfon  lawfully  taking  any  Diftrefs  for  rent,  to 
impound  or  fecure  the  diftrefs  on  fuch  part  of  the  pre- 
mifles  chargeable  with  the  rent  as  (hall  be  rhoft  conveni- 
ent, and  to  appraife,  fell  and  difpofe  of  the  fame  upon  the 
premifles,  as  any  perfon  may  now  do  ofF  the  pr£mi&e$, 
by  virtue  of  2  ff^tlL  i^  Mar.  Jiat.  i.  cap.  5.  or  of  4 
Geo.  2.  cap.  28.  And  it  fliall  be  lawful  for  any  ptrfon 
to  come  and  go  to  and  from  fuch  part  of  the  premilTes,  tc> 
view,  appraife  and  buy,  and  alfo  to  carry  off  the  fame  on 
account  of  the  purchafer;  and  if  any  pound- breach  or 
refcous  be  made  of  goods  diftrained  for  rent  fccured  by 
Tirtue  of  this  aft,  the  perfon  aggrieved  (hall  have  like  re- 
medy as  in  cafes  of  pound-bieach  or  refcous  by  the  faid 
flatute. 

SeSi.  14.  It  (hall  be  lawful  for  the  landlord,  where  the 
agreement  is  not  by  deed,  to  recover  a  reafonable  fatis- 
faflion  for  the  tenements  occupied  by  the  defendants,  in 
an  action  on  the  cafe  for  the  ufe  and  occupation  of  what 
was  held  ;  and  if  in  evidence  on  the  trial  any  parol  de- 
mife,  or  any  agreement  not  by  deed,  whereon  a  certain 
rent  was  referved,  (hall  appear,  the  plaintiff  may  make 
ufe  thereof  as  an  evidence  of  the  quantum  of  the  da- 
mages. 

Sect.  15.  Where  any  tenant  for  life  (hall  die  before  or 
on  the.day,  on  which  any  rent  was  referved  upon  any  de- 
mife  which  determined  on  the  death  of  fuch  tenant  for 
life,  the  executors  or  adminiftrators  of  fuch  tenant  for 
life  may  in  an  aftion  on  the  cafe  recover  of  the  under-te- 
nants, if  fuch  tenant  for  life  die  on  the  day  on  which  the 
fame  was  made  payable,  the  whole,  or  if  before  fuch  a 
day,  then  a  proportion,  of  fuch  rent,  according  to  the 
time  fuch  tenant  for  life  lived  of  the  laft  year  or  quar- 
ter, or  other  time,  in  which  the  faid  rent  was  growing 
due,  making  all  juft  allowances. 

SaT.  16.  If  any  tenant  holding  tenements  at  a  rack- 
rent,  or  where  the  rent  referved  (hall  be  full  three 
fourths  of  the  yearly  value  of  the  premifTes,  who  (hall 
be  in  arrear  for  one  year's  rent,  (hall  defert  the  pre- 
mifles, and  leave  the  fame  uncultivated  or  unoccupied, 
fo  as  no  fufficient  diftrefs  can  be  had  to  countervailthe 
arrears ;  it  fnall  be  lawful  for  two  juftices  of  peace  ('hav- 
ing no  intereft  in  the  premifTes)  at  the  requeft  of  the 
landlord,  his  bailiff  or  receiver,  to  go  up  and  view  the 
fame,  and  to  afHx  on  the  nioft  notorious  part  notice  in 
writing,  what  day  (at  the  diftance  of  fourteen  days  at 
leaft)  they  will  return  to  take  a  fecond  view ;  and  if 
upon  fuch  fecond  view  the  tenant,  or  fome  perfon  on  his 
behalf,  fhall  not  appear  and  pay  the  rent  in  arrear,  or' 
there  (hall  not  be  fufficient  diftrefs  upon  the  premifTes, 
the  judices  may  put  the  landlord  in  pofTeflion,  and  the 
leafe  to  fuch  tenants,  as  to  any  demife  therein  contained 
only,  (hall  become  void. 
Vol..  II.  N",  121. 
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SecJ.Tj.  Provided,  That  fuch  proceedings  of  the  juf- 
tices (hall  be  examinable  intoin  a  fummary  way  by  the  next 
juftices  of  aflife;  and  if  they  lie  in  London  or  Middlefex., 
by  the  judges  of  the  courts  of  King's  Bench  or  Common 
Pleas ;  and  if  in  the  counties  palatine,  then  before  the 
judges  thereof;  and  in  Wales,  before  the  courts  of  grand 
feffions :  Who  are  impowered  to  order  reftitufion  to  be 
made  to  fuch  tenant,  together  with  his  cofts  to  be  paid 
the  landlord,  if  they  (hall  fee  caufe  for  the  fame  ;  and  in 
cafe  they  (hall  affirm  the  a6t  of  the  juftices,  to  award 
cofts  not  exceeding  5/.  for  the  appeal. 

SeSl.  18.  In  cafe  any  tenant  (haJl  give  notice  of  his  in- 
tention to  quit  the  premiiTes,  and  fliall  not  accordingly 
deliver  up  the  poflefTion  at  the  time  in  fuch  notice  con- 
tained, the  faid  tenant,  his  executors  or  adminiftrators, 
(hall  pay  to  the  landlord  double  the  rent  which  he  (hould 
otherwife  have  paid. 

Sea.  20.  [See 7^(7.  19.  under  tit.  ©iffrcfjS]  Provided 
that  no  tenant  (hall  recover  for  fuch  irregularity  afore- 
faid,  if  tender  of  amends  hath  been  made  by  the  party  di- 
ftraining,  or  his  agents,  before  aiSlion  brought. 

SeSi.%\.  In  adlions  of  trefpafs,  or  upon  the  cafe, 
brought  againft  perfons  intitled  to  rents  or  fervices,  their 
bailiffs  or  receivers,  or  other  perfons,  relating  to  an  en- 
try upon  the  premiflTes  chargeable  with  fuch  rents  or  fer- 
vices, or  to  any  diftrefs  or  feizure,  fale  or  difpofal,  of  any 
goods  thereupon,  it  flialH  be  lawful  for  the  defendants  to 
plead  the  general  IfTue ;  and  in  cafe  the  plaintiffs  become 
nonfuit,  i3c.  the  defendant  (hall  recover  double  cofts. 

By  ftat.  if  Ann.  c.  i6.  feif.  10.  Tenants  (hall  not  be 
prejudiced  by  payment  of  rent  to  a  grantor  before  notice 
of  the  grant.  And  by  ftat.  20  Geo.  2.  f.  52.  feff.  42. 
Arrears  of  rent  due  from  farmers  of  revenue  are  excepted 
out  of  the  general  pardon, 

2i  0/  recovering  and  demanding  rent,  and  in  what  cafes 
a  demand  is  necejfary. 

Here  the  material  difference  is  between  a  remedy  by  re- 
entry, and  a  remedy  by  diftrefs,  for  the  non-payment  of 
the  rent ;  for  where  the  remedy  is  by  way  of  re-entry  for 
non-payment,  there  muft  be  an  a£lual  demand  made  pre- 
vious to  the  entry,  otherwife  it  is  tortious;  becaufe  fuch 
condition  of  re-entry  is  in  derogation  of  the  grant,  and 
the  eftate  at  law  being  once  defeated  is  not  to  be  reftored 
by  any  fubfequent  payment;  and  it  is  prefumed  that  the 
tenant  is  there  refiding  on  the  premifTes  in  order  to  pay 
the  rent  for  the  prefervation  of  his  eftate,  unlefs  the  con- 
trary appears  by  the  leffor's  being  there  to  demand  it; 
and  therefore  unlefs  there  be  a  demand  made,  and  the 
tenant  thereby,  contrary  to  the  prefumption,  appears  not 
to  be  on  the  land  ready  to  pay  the  rent,  the  law  will  not 
give  the  leffor  the  benefit  of  re- entry,  to  defeat  the  te- 
nant's eftate,  without  a  wilful  default  in  him ;  which 
cannot  appear  without  a  demand  hath  been  a£lually  made 
on  the  land.  Co.  Lit.  201.  b.  Hob.  207,  331.  5  Co. 
56.  Dyer  51.  Plow.  70.  7  Co.  56,  -^/<?««i'«  cafe, 
Vaugh.  32. 

So  if  there  had  been  a  nomine  poena  given  to  the  leffor 
for  non-payment,  the  leffor  muft  demand  the  rent  before 
he  can  be  intitled  to  the  penalty  ;  or  if  the  claufe  had 
been,  that  if  the  rent  were  behind,  that  the  eftate  of  the 
leffee  (hould  ceafe,  and  be  voided  ;  in  thefe  cafes  there 
muft  be  an  adlual  demand  made,  becaufe  the  prefump- 
tion is,  that  the  leffee  is  attendant  on  the  land  to  fave  his 
penalty  and  preferve  his  eftate,  and  therefore  fliall  not  be 
puniftied  without  a  wilful  default;  and  that  cannot  be 
made  appear  without  a  demand  be  proved,  and  that  it 
was  not  anfwered  ;  and  the  demand  in  thefe  cafes  muft 
be  made  at  the  day  prefixed  for  the  payment,  and  al- 
leged exprefly  to  have  been  made  in  the  plrading,  ILttt. 
114.     Hob.  iOjy  331.     J  Co.  ^h. 

But  where  the  remedy  for  the  recovery  of  the  rent  is 
by  diftrefs,  there  needs  no  demand  previous  to  the  di- 
ftrefs ;  tho'  the  deed  fays  that  if  the  rent  be  behind,  being 
lawfully  deijianded,  that  the  leffor  may  diftrain  ;  but  the 
leffor,  notwithftanding  fuch  claufe  may  diftrain  when 
the  rent  becomes  due.  So  it  is,  if  a  rent-charge  be  gran- 
ted to  //.  and  if  it  be  behind,  being  lawfully  demanded, 

7  O  that 
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:hat  then  .1.  (hall  dlftrain  ;  he  may  diltrain  without  any 
previous  demand,  becaufe  this  remedy  is  not  in  deftruc- 
tion  of  the  eftate,  for  the  diftrefs  is  only  a  pledge  for  the 
payment  of  it,  and  the  very  taking  of  the  diftrefs  is  a 
legal  demand  of  the  tenant  to  pay  the  rent,  which  was 
all  that  was  required  by  the  deed  ;  and  the  tenant  is  not 
injured  by  the  taking  of  the  diftrefs,  becaufe  upon  the 
tender  of  the  rent  the  pledges  ars  immediately  to  be  re- 
ftcred,  or  a  writ  of  detinue  lies  after  the  quantum  of  the  rent 
has  been  fettled  in  a  replevin  ;  whereas  in  the  cafe  of  re- 
entry or  of  the  penalty,  the^  tenant  is  really  injured  cither 
by  the  lofs  of  his  eftate,  or  the  payment  of  a  greater  fum 
than  the  rent,  which  cannot  be  reftored  upon  the  pay- 
ment of  the  rent ;  and  therefore  he  fiiall  not  be  punifti- 
ed  in  fuch  cafes  without  a  wilful  default  in  him,  which 
cannot  otherwife  appear  than  by  (he  prOof  of  a  demand, 
which  was  not  anfwered  by  the  tenant.  Hob,  207.  Hutt. 
13,23.     Moorii^.     %  Rol.Abr.  i,ib. 

But  this  general  diftin£lion  muft  be  underftood  with 
thefe  reftri<5tions. 

FWJi,  That  if  the  King  makes  a  leafe,  referving  rent 
•,vith  a  claufe  of  re-entry  for  non-payment,  he  is  not 
obliged  tb  make  any  demand  previous  to  his  re-entry, 
but  the  tenant  is  obliged  to  pay  his  rent  for  the  preferva- 
tion  of  his  eftate,  becaufe  it  is  beneath  the  King  to  at- 
tend his  fubje(St  to  demand  his  rent.  5  Co.  56.  4  Co. 
73.     Latch  28.      Moor  152.     Dyer  87,  88. 

But  this  exception  is  not  to  be  extended  to  the  dutchy 
lands  though  they  be  in  the  hands  of  the  King,  for  the 
King  muft  make  a  demand  before  he  can  re-enter  into 
fuch  lands;  but  this  is  by  the  i //.  4.  which  provides, 
that,  when  the  dutchy  lands  come  to  the  King,  they 
fliall  not  be  under  fuch  government  and  regulations  as 
the  demefnes  and  pofTeffions  belonging  to  the  crown. 
Moor  149,   160.     Boutiy's  cafe. 

So  if  a  prebend  make  a  leafe,  rendering  rent,  and  if 
the  rent  be  arrear  and  be  demanded,  that  it  fhould'be 
lawful  for  the  prebend  to  re-enter;-  if  the  reverfion  in 
this  cafe  comes  to  the  King,  the  King  muft  in  this  c^fe 
demand  the  rent,  though  he  fliall  be  by  his  prerogative 
cxcufed  of  an  implied  demand  ;  for  the  impljed  demand 
is  the  a(£t  of  the  law,  the  other  the  exprefs  agreement  of 
the  parties,  which  the  King's  prerogative' fhall  not  de- 
feat ;  therefore  in  cafe  of  the  King,  if  he  makes  a  leafe, 
referving  rent,  with  a  provifo,  that  if  the  rent  be  in  ar- 
rear for  fuch  a  time  (being  lawfully  demanded,  or  de- 
manded in  due  form),  that  then  the  leafe  (hall  be  void  ; 
it  feems  that  not  only  the  patentee  of  the  reverfion  in 
this  cafe,  but  lalfo  the  King  himfelf,  whilft  he  continues 
the  reverfion  in  his  own  hands,  is  obliged  to  make  an  ac- 
tual demand  by  reafon  of  the  exprefs  agreement  for  that 
purpofe.     Dy.  210.     Dy.  87.      '  ''  ' 

But  if  the  King,  in  cafes  where  he  need  not  make  a 
demand,  afligns  over  the  reverfion,  the  patentee  cannot 
enter  for  non-payment,  without  a  previous  demand,  be- 
caufe the  privilege  is  infeparably  annexed  to  the  perfon 
of  the  King.  4  Co.  73.  Moor  404.  Cra.  Eliz.  462. 
Dy.  87.  •  ■ 

Secondly,  Another  exception  is,  where  the  rent  is  pay- 
able at  a  place  off  the  land,  with  a  claufe  that  if  the  rent 
be  behind,  being  lawfully  demanded  at  the  place  off  the 
land,  or  where  the  claufe  is,  that  if  the  rent  be  behind, 
being  lawfully  demanded  of  the  perfon  that  is  to  pay  it, 
that  then  he  may  diftrain ;  in  thefe  cafes,  though  the  re- 
medy be  by  diftrefs  only,  yet  the  grantee  cannot  diftrain 
without  a  previous  demand  ;  becaufe  here  the  diftrefs  and 
demand  being  not  complicate,  but  different  afls,  to  be 
performed  at  different  places  and  times,  the  demand  muft 
be  previous  to  the  diftrefs ;  for  the  diftrefs  is  an  afl  of 
grace,  and  not  of  common  right,  and  therefore  muft  be 
ufed  in  the  manner  that  it  is  given.  Hob.  208.  2  Rol. 
Ahr.  426.  Moor  883.  Brownl.  lyt.  and  vid.  Hutt. 
23.  (ont'. 

But  where  the  claufe  is  no  more  than  that  if  the  rent 
be  behind,  being  lawfully  demanded,  (without  faying  at 
any  place  off  the  land,  or  of  the  perfon  of  the  grantor) 
that  then  the  grantee  may  diftrain,  there  needs  no  aftual 
demand,  becaufe  here  the  diftrefs  and  demand  is  but  one 
complicate  ad,  the  one  included  in  the  other,  a.^d  all 
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done  at  one  time  and  place,  viz.  upon  the  land  ;  for  the 
diftiefs  is  in  itfelf  a  lawful  demand,  and  theiefore  needs 
no  aflual  demand  previous  to  it;  becaufe  all  that  was  re- 
quired by  the  deed  waj  a  lawful  demand,  which  the  di- 
litefs  in  its  own  nature  is.  2  Rol.  Jbr.  426.  Hob.  208. 
and  fee  Dy.  348. 

And  there  feems  to  have  been  formerly  another  excep- 
tion admitted,  that  where  the  remedy  was  by  way  of 
entry  for  non-payment,  that  yet  there  needed  no  demand, 
if  the  rent  were  made  payable  at  any  place  off  the  land  ; 
becaufe  they  looked  upon  the  money  payable  off  the  hoi 
to  be  in  nature  of  a  fum  in  grofs,  which  the  tenant  ha(i 
at  his  own  peril  undertaken  to  pay  ;  but  this  opinion  has 
been  intirely  exploded,  for  the  place  of  payment  does  not 
change  or  alter  the  nature  of  the  fervice,  but  it  remaiflg 
in  its  nature  a  rent,  as  much  as  if  it  had  been  made  pay- 
able upon  the  land  ;  and  therefore  the  prefumptioti  is, 
that  the  tenant  was  there  to  pay  it,  unlefs  it  be  over- 
thrown by  the  proof  of  a  demand,  and  without  fuch  de- 
mand, and  a  negledlor  refufal  thereupon,  there  is  no  Iq. 
jury  to  the  leffor,  and  confequently  the  eftate  of  the  lef- 
fee  ought  not  to  be  defeated.  Plow.  70,  4.C0.  73, 
Moor  408,  598.     Cro.  Eliz.  415,  435,  536. 

But  when  the  power  of  re-entry  is  given  to  the  leffor 
for  non-payment,  without  any  further  demand,  there  it 
feems  that  the  leflee  has  undertaken  to  pay  it,  whether 
it  be  demanded  or  not;  and  there  can  be  no  prefump. 
tion  in  his  favour  in  this  cafe;  becaufe,  by  difpenfing 
with  the  demand,  he  has  put  himfelf  under  the  neceffity 
of  making  an  aftual  proof  that  he  was  ready  to  tender 
and  pay  the  rent.     Dyer  68. 

There  is  another  exception  when  the  remedy  is  by  dif- 
trefs, and  that  is,  when  the  tenant  was  ready  on  the  land 
to  pay  the  rent  at  the  day,  and  made  a  tender  of  it  ;  ther* 
it  feems  there  muft  be  a  demand  previous  to  the  diftrefe, 
becaufe  where  the  tenant  has  (hewn  himfelf  ready  on  the 
day  by  the  tender,  he  has  done  all  that  in  reafon  can  be  re- 
quired of  him  ;  for  it  would  put  the  tenant  to  endlefs  trou- 
ble to  oblige  him  every  day  to  make  a  tender  ;  it  being  al- 
together uncertain  when  the  leffor  will  come  for  his  retw, 
when  he  has  omitted  to  receive  it  the  day  which  he  him- 
felf has  appointed  by  the  leafe  for  payment  and  receipt  ; 
wherefore  as  the  leffce  muft  exped  the  leffor,  and  be 
ready  to  pay  it  at  the  day  appointed  for  the  payment  of 
it,  or  elfe  the  leffor  may  diftrain  for  it  without  any  de- 
mand ;  fo  where  the  leffor  has  lapfed  the  day  of  payment, 
and  was  not  on  the  land  to  receive  it,  he  muft  give  tb« 
tenant  notice  to  pay  it  before  he  can  diftrain  for  it;  for 
the  tenant  (hall  be  put  to  no  trouble  where  it  appears  that 
he  has  omitted  nothing  on  his  part.  Hob.  207.  2  Roi, 
Jbr.  427. 

And  where  the  tender  was  made  by  the  tenant  on  th«l 
land  at  the  day,  there  a  demand  on  the  land  is  fulficien»| 
to  juftify  a  diftrefs  after  the  day  ;  becaufe  the  demand  irt  1 
fuch  cafe  is  of  equal  notoriety  with  the  tender,  and  by-  >i 
parity  of  reafon  the  tenant  ought  to  take  notice  of  fuch 
demand,  as  well  as  the  leiTor  of  the  tender  on  the  la|i4< 
Hob.  207.    .  I, 

But  if  the  tenant  had  tendred  the  rent  on  the  day  tf 
the  perfon  of  the  leffor,  and  he  refufed  it,  it  feems  by 
the  better  opinion,  that  the  leffor  cannot  diftrain  fOf 
that  rent,  without  a  demand  of  the  perfon  of  the  te- 
nant ;  becaufe  the  demand  ought  to  be  equally  notorioiw  1 
to  the  tenant,  as  the  tender  was  to  the  leffor,  H»K 
207.     2  Rol.  Jbr.  427. 

So  if  the  fer vices  by  which  the  tenant  holds  be  perfo- 
nal,  as  hotnage,  fealty,  is'c.  the  demand  muft  be  of  the 
perfon  of  the  tenant,  becaufe  this  fervice  is  only  perfor- 
mable  by  the  very  perfon  of  the  tenant ;  and  therefore  a 
demand,  where  he  is  not,  would  he  improper.  Hutt, 
13,     Hob.  207. 

Again,  if  the  rent  be  feck,  and  the  tenant  be  ready  a( 
the  laft  inftant  of  the  day  of  payment  to  pay  the  rent, 
and  the  grantor  is  not  there  to  receive  it,  he  muft  after- 
wards demand  it  of  the  perfon  of  the  tenant  on  the 
lands  before  he  can  have  his  aflife ;  becaufe  the  tenant, 
by  the  tender  at  the  day,  has  done  all  that  was  required 
on  his  part ;  and  if  the  grantee  might  have  his  affife,  af- 
[  ter  fuch  tender  on  the  day,  without   a  demand  of  the 

perfon. 
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perfon,  the  tenant  might  be  made  a  difleifor,  and  dama- 
ges for  the  difleifin  laid  upon  him,  without  any  wilful 
default  in  him  ;  but  in  the  cafe  of  a  rent- charge,  after 
fuch  tender  of  the  tenant  on  the  land,  the  grantee  may 
afterwards  demand  the  rent  on  the  land,  becaufe  he  has 
his  remedy  by  diftrefs,  which  is  no  more  than  a  pledge 
for  the  rent}  and  this  being  to  be  found  and  taken  of  the 
land,  the  grantee  need  only  demand  his  rent  where  he 
can  find  his  remedy,  which  is  on  the  land  ;  but  in  this 
cafe,  if  the  grantee  cannot  find  the  tenant  on  the  land 
to  demand  the  rent,  he  may,  on  the  next  feaft  on  which 
the  rent  is  payable,  demand  all  the  arrears  on  the  land  ; 
and  if  the  tenant  is  not  there  to  pay  it,  he  has  failed  of 
his  duty,  and  is  guilty  of  a  wilful  default,  which  amounts 
to  a  denial  ;  and  that  denial  being  a  diiTcifin  of  the  rent, 
the  grantee  may  have  his  afTife,  and  by  that  (hall  recover 
all  the  arrears.  Cro.  Car,  508.  7  Ca.  57.  Hob.  207. 
2  Rol.  Abr.  427. 

But  if  there  has  been  neither  a  tender  of  the  rent, 
nor  a  demand  of  the  grantee  on  the  day,  there  the  gran- 
tee may  afterwards  demand  the  rent  on  the  land  ;  be- 
caufe the  tenant  having  omitted  to  do  his  duty  by  a  tender 
on  the  day,  he  is  dill  obliged  to  anfwer  the  legal  demands 
of  the  grantee,  which  is  well  made  upon  the  land,  be- 
caufe the  rent  iffues  thereout ;  for  where  there  is  no  ten- 
der on  the  day  of  payment,  the  rent  is  due  and  payable 
every  day  afterwards  ;  and  therefore  a  demand  in  the 
fame  manner  as  the  law  requires  is  fuiHcient ;  and  con- 
fequently  the  non-payment,  after  a  demand  on  the  land, 
is  a  denial  and  difleifin,  for  which  the  grantee  may  have 
his  afEfe.  Lit.  feii.  233.  7  Co.  57.  2  Rol.  Abr.  427. 
.  If  a  leafe  be  made  referving  rent,  and  a  bond  given 
for  performance  of  covenants  and  payment  of  the  rent, 
the  leflbr  may  fue  the  bond  without  demanding  the  rent ; 
for  the  bond  being  only  a  collateral  fecurity  for  the  rent, 
makes  no  alteration  in  the  nature  of  it ;  but  it  mud  flill 
be  paid  in  the  fame  manner,  and  at  the  fame  time  and 
place,  as  if  there  had  been  no  bond  given  ;  and  there- 
fore is  fubieft  to  the  former  rules  and  diftinflions  as  to 
the  demand.  Cro.  Eliz.  332.  Cro.  Car,  76.  Hob.  8. 
If  there  be  feveral  things  demifed  in  one  leafe,  with 
feveral  refervations,  with  a  claufe,  that,  if  the  feveral 
yearly  rents  referved  be  behind  or  unpaid  in  part,  or  in 
all,  by  the  fpace  of  one  month  after  any  of  the  days  on 
which  the  fame  ought  to  be  paid,  that  then  it  (hall  be 
lawful  for  the  le/Tor,  into  fuch  of  the  premiffes,  where- 
upon fuch  rents  being  behind  is  or  are  referved,  to  re- 
enter ;  thefe  are  in  the  nature  of  diftindl  demifes,  and 
feveral  refervations ;  and  confequently  there  muft  be  di- 
ftinft  demands  on  each  demife  to  defeat  the  whole  eftate 
demifed.     Faugh.  71,  72. 

Alfo  as  to  the  neceifity  of  a  demand  of  the  rent,  there 
is  a  difference  between  a  condition  and  a  limitation  ;  for 
inftance,  if  tenant  for  life  (as  the  cafe  was  by  marriage 
fettlement  with  power  to  make  leafes  for  twenty-one 
years,  fo  long  as  the  leffee,  his  executors  or  affigns  (hail 
duly  pay  the  rent  referved)  makes  a  leafe  purfuant  to  the 
power ;  the  tenant  is  at  his  peril  obliged  to  pay  the  rent 
without  any  demand  of  the  leflbr ;  becaufe  the  eftate  is 
limited  to  continue  only  fo  long  as  the  rent  is  paid  ;  and 
therefore  for  the  non-performance  according  to  the  limi- 
tation, the  eftate  muft  determine ;  as  if  an  eftate  be 
made  to  a  woman  tJum  fola  fuerh,  this  is  a  word  of  li- 
mitation which  determines  her  eftate  upon  her  marriage. 
Faugh.  31,  32.  Trijlram  v.  Countefs  of  Baltinglafs. 

Note ;  It  feems  the  better  way  for  the  leflbr  to  have  a 
claufe  of  re-entry  for  non-payment  of  the  rent,  than  a 
cUufe  that  the  leafe  (hall  be  void  for  non-payment;  be- 
caufe, in  the  cafe  of  a  re-entry,  a  demand  by  the  leflbr,  and 
non-payment  by  the  leflee  does  not  avoid  the  leafe ;  be- 
caufe there  muft  be  an  actual  entry  to  determine  it,  to 
which,  as  it  is  faid,  there  muft  be  an  actual  demand  pre- 
cedent ;  fo  that  in  this  cafe  an  aflual  demand  does  not 
determine  the  leafe,  but  only  puts  it  in  the  power  of  the 
lefTor  to  avoid  it ;  and  this  being  difcretionary  in  the  lef- 
for,  he  may  either  recover  the  rent  by  a£tion  of  debt, 
and  fuff'er  the  leafe  to  continue  i_or  after  fuch  adual  de- 
mand he  may  by  entry  defeat  it.  But  if  the  claufe  be, 
that  for  non-payment  the  leafe  (hall  be  void,  then  if  the 
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leflbr  (hould  unadvifedly  make  an  a^ual  demand  of  t?* 
rent,  and  the  leflee  not  be  able  at  that  time  to  pay  ii, 
he  has  thereby  actually  determined  the  leafe ;  becaufe 
there  is  no  re-entry  previous  to  determine  an  eftate  al- 
ready void  in  itfelf:  Yet  even  in  this  cafe,  if  the  lefl'or 
forbears  to  make  an  adlual  demand  when  the  rent  is  \i\ 
arrear,  he  may  recover  it  by  a£iion  of  debt  or  diftrefs, 
and  fo  continue  the  leafe,  becaufe  thefe  remedies,  being 
not  in  defeafance  of  the  grant,  the  leffor  mav  purfue 
without  an  adlual  demand  ;  but  this  obfervation  is  to  be 
intended  only  of  a  leafe  for  years ;  for  in  cafe  of  a  leafe 
for  life,  no  demand  can  determine  it  without  aftual  en- 
try, though  the  claufe  be,  that  for  non-payment  of  the 
rent  the  leafe  (hall  ceafe,  and  be  void.  Hob.  331.  a 
Rol.  Abr.  429.  2  Mod.  264.  3  Ca,  64.  Pennant\ 
cafe. 

One  makes  a  leafe  for  years,  rend  ring  rent,  payable  at 
the  two  moft  ufual  feafts  in  the  year,  or  within  a  month 
after  each  of  the  faid  feafts,  at  fuch  a  place  certain,  with 
a  provifo,  that  if  the  rent  be  arrear  by  the  fpace  of  a 
month  after  either  of  the  faid  days  (being  demanded  in 
due  form)  that  then  the  leafe  (hall  be  void.  If  the  leflee 
does  not  pay  the  rent  at  the  feaft-day,  but  fometime  af- 
ter within  the  month  makes  a  tender  of  it  at  the  place 
appointed  ;  'tis  doubted  if  this  be  fufEcient  without  a  ten- 
der at  the  laft  inftant  of  the  laft  day  of  the  month  ;  but 
it  feems  not,  becaufe  the  leflbr  might  have  been  there  on 
the  laft  inftant  of  that  day  to  have  demanded  it,  and 
then  for  non-payment  the  leafe  will  be  void,  and  confe- 
quently fuch  tender  before  the  laft  inftant  cannot  fave  it 
Dyer  87,  88. 

Nicholls  prayed  the  opinion  of  the  court  in  this  cafe ; 
lefTee  of  tithes  (without  any  barn  or  foil)  rendring  rent, 
with  a  provifo,  that  if  the  rent  be  not  paid,  that  the 
leafe  (hould  be  void,  whether  the  leflbr  (hould  be  obliged 
to  feek  the  leflee,  and  demand  the  rent  of  him,  or  that 
the  lelTee  ought  to  feek  the  lefTor  ?  And  it  was  held,  that 
the  leffee  ought  to  feek  the  leffor,  and  that  fo  it  had  been 
ruled  before  that  lime,  for  he  that  needs,  muft  blow  the 
coals,  and  at  the  peril  of  the  leffee  the  rent  muft  be  paid, 
other  wife  the  leafe  is  gone.    Noy  145. 

3.  Of  the  time  of  demanding  rent,  and  the  place  where 
the  demand  is  to  be  made. 

The  time  for  payment  of  rent,  and  confequently  for 
a  demand,  is  fuch  a  convenient  time  before  the  fun-fet- 
ting  of  the  laft  day,  as  will  be  fuflicient  to  have  the 
money  counted  ;  but  if  the  tenant  meet  the  leffor  on  the 
land  at  any  time  of  the  laft  day  of  payment,  and  tender 
the  rent,  that  is  fufficient  tender,  becaufe  the  money  is 
to  be  paid  indefinitely  on  that  day,  and  therefore  a  ten- 
der on  the  day  is  fufEcient.  Co.  Lit.  202.  a.  Dalft, 
44.     Sav.  253.     4  Leon.  \-ii,     i  Sound.  287. 

If  a  leafe  is  made,  rendring  rent  at  Michaelmas  be- 
tween the  hours  of  one  and  five  in  the  afternoon,  with  3 
claufe  of  re-entry,  and  the  leffor  comes  at  the  day  about 
two  in  the  afternoon,  and  continues  to  five,  this  is  fuf- 
ficient. Cro.  Eliz.  15.  Ld.  Cromwell  \.  Andrews.  The 
demand  may  be  by  attorney.  4  Leon.  4.jg.  But  the 
power  muft  be  fpecial,  for  fuch  land  and  of  fuch  tenant. 
Telv.  37.  1  Brownl,  138.  Demand  muft  be  proved  by 
witneffes.  Dyer  68.  Muft  be  made  of  the  precife  fum 
due.     I  Leon.  305.     Sau.  121,     Mo.  207. 

If  a  leafe  be  made,  referving  rent,  upon  condition 
that  if  the  rent  be  behind  at  the  day,  and  ten  days  after, 
(being  in  the  mean  time  demanded)  and  no  diftrefs  to  be 
found  upon  the  land,  that  the  leffor  might  re-enter  ;  if 
the  rent  be  behind  at  the  day,  and  ten  days  after,  and  a 
fufficient  diftrefs  be  upon  the  land  till  the  afternoon  of 
the  tenth  day,  and  then  the  leffee  takes  away  his  cattle, 
and  the  leffor  demands  the  rent  at  the  laft  hour  of  the 
day,  and  the  leffee  does  not  pay  it,  nor  is  there  any  dif- 
trefs upon  the  land  ;  yet  the  leffor  could  not  enter,  be- 
caufe he  made  no  demand  in  the  mean  time  between  the 
day  of  payment  and  the  ten  days,  which  by  the  claufe 
he  was  obliged  to  do.     Cro.  Eliz.  63.  V/orceJler  v.  Stone, 

As  to  the  place  of  demanding  rent,  we  muft  obferve 
the  difference  between  a  remedy  by  re-entry  and  diftrefs  \ 

for 
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for  when  the  rent  is  referved,  upon  condition  that  if  it 
be  behind,  that  the  leffor  may  re-enter,  in  fuch  cafe  the 
demand  muft  be  upon  the  moft  notorious  place  on  the 
land;  and  therefore  if  there  be  a  houfe  upon  the  land, 
the  demand  muft  be  at  the  fore-door  thereof,  becaufe  the 
tenant  is  prefumed  to  be  there  rellding,  and  the  demand 
being  required  to  give  notice  to  the  tenant  that  he  may 
not  be  turned  out  of  pofTeffion  without  a  wilful  default, 
fuch  demand  ought  to  be  in  the  place  where  the  end  and 
intention  will  be  befl  anfwered.  Co.  Lit.  153,  201. 
2  Rot.  Abr.  428.  .     . 

And  it  feems  the  better  opinion,  that  it  is  not  ne- 
cefTary  to  enter  the  houfe,  though  the  doors  be  open, 
becaufe  that  is  a  place  appropriated  for  the  peculiar  ufe 
of  the  inhabitant,  into  which  no  perfon  is  permitted 
to  enter  without  his  permiffion,  and  it  is  reafonable 
that  the  lefTor  (hall  go  no  further  to  demand  his  rent, 
than  the  tenant  fliall  be  obliged  to  go,  when  he  is  bound 
to  tender  it  3  and  a  tender  by  the  tenant  at  the  door  of 
the  houfe  of  the  lefTor  is  fufficient,  though  it  be  open, 
without  entering ;  and  therefore  by  a  parity  of  reafon  a 
demand  by  the  leffor  at  the  door  of  the  tenant,  without 
entering,  is  fufficient.  Dalji.  $9-  Co.  Lit.  201.  1  And. 
27.     iLeon.  4.  and  fee  6Y».  Eliz.  15. 

But  when  the  demand  is  only  in  order  for  a  diftrefs, 
there  it  is  fufficient,  if  it  be  made  on  any  notorious  part 
of  the  land,  becaufe  this  is  only  to  intitle  him  to  his  re- 
medy for  his  rent ;  and  therefore  the  whole  land  being 
equally  the  debtor,  and  chargeable  with  the  rent,  a  de- 
mand upon  it,  without  going  to  any  particular  part  of  it, 
is  fufficient.     Co.  Lit.  153. 

If  a  wood  be  let,  leferving  rent,  the  demand  ought  to 
be  made  at  the  gate,  or  fome  highway  leading  through 
the  wood,  as  the  moft  notorious  place.     Co.  Lit.  202. 

If  a  rent- feck  be  granted  out  of  J.  payable  at  B.  the 
grantee  may  demand  it  at  A.  and  if  the  tenant  be  not  there 
to  pay  it,  it  is  a  difleifin,  for  which  the  grantee  may 
have  his  affife,  and  a  demand  at  B.  had  likewife  been 
good,  becaufe  that,  by  the  exprefs  appointment  and  a- 
greement  of  the  parties,  was  the  place  where  the  rent 
was  made  payable.  Bcndl.  59.  Cro.  Eliz.  324.  Cro. 
Car.  507. 

But  a  demand  of  the  perfon  of  the  tenant  is  not  fuf- 
ficient off  the  land,  becaufe  the  demand  is  required  to  be 
made  in  order  to  an  immediate  payment;  but  no  perfon 
is  prefumed  to  carry  his  wealth  about  him ;  but  is  rea- 
fonably  fuppofed  to  be  at  his  place  of  habitation,  or  upon 
the  land  whence  it  is  gathered,  and  therefore  the  demand 
of  the  perfon  off  the  land  being  not  fufficient  to  anfwer 
the  intention  of  the  demand,  is  ufelefs  and  infignificant. 
Cro,  Car.  521.     Co.  Lit.  153. 

If  the  King  makes  a  leafe  referving  rent,  the  tenant 
muft  pay  it  without  demand,  as  is  faid,  either  to  his 
receiver  for  that  purpofe,  or  at  the  receipt  of  the  Exche- 
quer, as  well  as  if  by  the  words  of  the  leafe  the  rent  had 
been 'made  payable  at  his  Exchequer,  or  into  the  hands  of 
his  receiver ;  but  if  the  King  grants  the  reverfion,  the 
patentee  muft  demand  the  rent  upon  the  land,  becaufe 
that  is  the  place  appointed  by  law,  for  the  reafons  already 
given,  for  a  common  perfon  to  demand  the  rent,  4  Co. 
73.    Co.  Lit.  201.    Cr«.  £//z.  462.    Mo.^O^.    DyerSj. 

If  a  rent  be  referved,  payable  at  the  church  of  S.  or 
D.  upon  condition,  it  ought  to  be  demanded  at  both 
places,  becaufe  the  leffee  hath  his  eleiElion  to  pay  it  at 
either  place  ;  and  therefore  to  take  advantage  of  the  con- 
dition, the  leffor  muft  demand  it  in  fuch  places  where  by 
his  own  agreement  he  has  permitted  the  tenant  to  pay  it. 
2  Rol.  Abr.  428. 

So  if  it  had  been  referved  to  be  paid  at  or  in  the  church 
of  D.  it  ought  for  the  fame  realon  to  be  demanded  both 
within  and  without  the  church.     2  Rol.  Abr.  428. 

If  a  leafe  be  made  of  two  barns,  rendering  rent,  with 
condition  of  re-entry  for  non-payment,  the  leffee  tenders 
the  rent  at  one  barn,  and  the  leffor  demands  it  at  the 
other,  yet  the  leffor  cannot  re-enter,  becaufe  one  barn 
bein?  as  notorious,  and  confequer.tly  as  proper  a  place  as 
the  other  for  the  payment,  'tis  prefumed  that  the  Itffee 
was  at  the  proper  place  for  payment,  unlefs  that  pre- 
fumption    be  overthrown   by   a  demand  ;  and   iheftfore 
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fince  the  demand  was  not  made  at  both  the  barns,  there 
is  nothing  to  deftroy  the  prefumption  that  the  tenant  was 
at  the  proper  place  ready  to  pay  to  fave  the  condition  ; 
and  if  the  leffor  did  not  demand  it  at  the  proper  place,  he 
(hall  not  take  advantage  of  the  condition.  Dyer  229. 
in  margin. 

But  how  jaft  and  reafonable  the  above  cafes  and  dif- 
tinftions  might  have  been,  and  however  neceffary  the 
knowledge  of  them,  yet  now,  by  flat.  4  Geo.  2.  c.  28. 
feSI.  2.  it  is  enacted,  is'c.    See  the  jirjl  divifton  of  this  title. 

For  more  learning  on  this  fubjeii,  fee  4  Bac.  Abr.  and  18 
Vin.  Abr.  tit.  Rent. 

iScntnl,  A  roll  wherein  the  rents  of  a  manor  are 
written  and  fet  down,  and  by  which  the  lord's  bailiff 
colleds  the  fame  :  It  contains  the  lands  and  tenements 
let  to  each  tenant,  and  the  names  of  the  tenants,  the  fe- 
veral  rents  arifing,  apd  for  what  time,  ufually  a  year, 
Compl.  Court  Keep.  475- 

iScntS  of  afOre,  (Redditus  affifa,  dt  ajjifa,  vel  reddi- 
tus  ajfifus)  The  certain  and  determined  rents  of  ancient 
tenants  paid  in  a  fet  quantity  of  money  or  provifions ; 
fo  called  becaufe  it  was  affifed  or  made  certain,  and  fo 
diftinguifhed  from  redditus  mobilis,  variable  rent,  that  did 
rife  and  fall,  like  the  corn-rent  now  referved  to  colleges. 
Coivell,  edit.  1727. 

UentS  rcfoitttC,  (Redditus  refelut!,)  Are  accounted  a- 
mong  the  fee  farm  rents,  to  be  fold  by  the  ftatute  of  21 
Car.  2.  cap.  6.  and  are  fuch  rents  or  tenths  as  were  an- 
ciently payable  to  the  crown,  from  the  lands  of  abbies 
and  religious  houfes ;  and  after  their  diffolution,  not- 
withftanding  the  lands  were  demifed  to  others,  yet  the 
rents  were  ftill  referved,  and  made  payable  again  to  the 
crown.     Cowell,  edit.  1727. 

iScpacationg.  a  tenant  for  life  or  years  may  cut 
down  timber-trees  to  make  reparations,  although  he  be 
not  compelled  thereto;  as  where  a  houfe  is  ruinous  at  the 
time  of  the  leafe  made,  and  the  leffee  fuffers  it  to  fall, 
he  is  not  bound  to  rebuild  it,  and  yet  if  he  fell  timber  for 
reparations  he  may  juftify  the  fame.  1  Co.  Injl.  54.  The 
leffee  covenants,  that  from  and  after  the  amendment  and 
reparation  of  the  houfe  by  the  leffor,  he  at  his  own  char- 
ges will  keep  and  leave  them  in  repair :  In  t.his  cafe  the 
leffee  is  not  obliged  to  do  it,  unlefs  the  leffor  firft  make 
good  the  reparations :  And  if  it  be  well  repaired  at  firft, 
when  the  leafe  began,  and  after  happen  to  decay  ;  the 
leffor  muft  firft  repair,  before  the  leffee  is  bound  to  keep 
it  fo,  2  Cro.  645.  And  if  one  covenant  for  the  repara- 
tion of  a  houfe,  upon  requeft  of  the  leffor,  and  he  re- 
pair without  it ;  this  is  no  performance  of  the  covenant. 

2Leon.  Ap.  72.    See  JLcafc,  €oMemuu  Watte. 

KcparationC  farienUa,  Is  a  writ  which  lies  m  divers 
cafes,  whereof  one  is,  where  three  are  tenants  in  com- 
mon, or  jointenants  or  pro  indivifo,  of  a  mill  or  houfe 
which  is  fallen  into  decay,  and  the  one  being  willing  to  re- 
pair it,  the  other  two  will  not :  In  this  cafe  the  party  wil- 
ling, (hall  have  this  writ  againft  the  other  two.  F.  N.  B. 
fol.  127,     Of  the  various  ufes  of  it,  read  Reg.  Orig.  foL 

153- 

Mcpaffum,  A  repaft  or  meal,  unvm  repaftum,  one 
meal's  meat  given  to  fervile  tenants,  when  they  labour- 
ed for  their  lord,     Paroch.  Antiq.  40 1. 

Repeal,  (from  the  Fiench  Rappcll,  revocaiio)  Signifies 
to  revoke,  as  the  repeal  of  a  Jiatute  is  the  revoking  it. 
Cowell. 

KepIeaHCC,  (Repkcitare)  Is  where  the  plea  of  thp 
plaintiff  or  defendant,  or  both  are  ill,  or  an  impertinent 
iffue  joined  ;  then  the  court  makes  void  all  the  pleas 
which  are  ill,  and  awards  the  parties  to  replead,  Termes 
de  la  ley.     Co.  Ent.  152,  221,  224. 

In  debt  againft  leffee  for  years  for  rent  the  defendant 
pleaded,  that  before  the  rent  due  he  affigned  the  term  to 
7.5.  of  v/hich  the  plaintiff  had  notice;  iffue  was  joined 
upon  the  notice,  and  verditl  for  the  defendant.  It  was 
infifted,  that  judgment  ought  not  to  be  given,  but  a  re 
pleader,  the  iffue  being  upon  a  matter  immaterial,  the  notice 
being  no  dlfcharge  without  agreement  or  acceptance  by 
the  firft  leffor.  And  TwifdenJ.  faid,  that  if  an  improper 
iffue  is  taken  and  verdifi  given,  judgment  (hall  there 
upon  be  given  whethef  f(?r  -.he  pia'intiff  or  defendant,  and 
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cited  Cro.  J.  SJS-  ^^^  an  immaterial  iitue  is  where  upon 
the  verdid  the  court  cannot  know  for  whom  to  give 
the  iudg,ment,  whether  for  plaintiff  or  defendant.  And 
(0  this  the  Chief  Juftice  and  IFimlham  J.  agreed,  and 
awarded  a  repleader.  Lev.  ;^2.  Pafch.  i-^Car.2.  B.R. 
Sffjeant  v.  Fairfax. 

Debt  upon  bond  againft  the  defendant,  as  executor ; 
the  iflue  was  joined,  whether  he  had  afTcts  or  not  on  the 
ooth  of  November,  which  was  the  day  w(hen  jie  had  no- 
tice of  the  plaintifF's  original ;  and  it  was  found,  that 
then  he  had  not  aflets.  It  was  moved  for  a  repleader, 
Vecaufe  (as  was  faid)  this  was  an  imrnaterial  iflue;  for 
though  he  had  not  aflets  then,  yet  if  Jie  had  any  after- 
wards he  is  liable  to  the  plaintifF's  aflion  ;  but  it  was  in- 
fifted  to  have  judgment  upon  the  fta,tutc  of  32  H.  8.  30. 
becaufe  here  the  parties  only  doubt  vv,h6tl^er  there  were 
affets  at  the  time  of  the  notice.  And  it  was  found,  that 
there  were  none,  and  that  tlicrefore  judgment  is  to  be 
given  accordingly.  And  of  that  opinion  was  the  whole 
pourt.  Z  Mod.  139,  140.  Muh.2S  Car.  2.  p.B.  Read 
Vi  Dawfon. 

.'  Atkins  J.  was  clear  of  rpinion,  that  .if  .the  parties  join 
■in  an  immaterial  iflue  there  Qiall  be  no  fepleatfcr,  becaufe 
it  is  helped  after  verdift  by  tl^efe  words  in  the  fiatutCj 
,t;;s.  (Any  iflTue)  and  it  is  not  faid,  an  IflVe  joined  upon  ia 
jnaterial  point,  and  the  intent  of  .the  ftatute  was  to 
prevent  repleaders;  and  .that  if  Any  otb^r  conffruflion  | 
{hould  be  made  of  that  a6t,  he  was  of  opinion,  that  tljej 
judges  fat  there  not  to  expound  but  to  make^a  law  ;  for! 
Ijy  fuch  an  interpretation  much  of  the  benefit  intended  1 
iy  the  aft  to  the  party,  who  had  a  verdift,  would  be  re- 1 
'ftrained.  Birt  the  other  juftices  were  all  of  opinion,  thatl 
Tince  the  making  of  this  flatute  it  had  been  alvyays 
allowed,  and  taken  as  a  difference,,  that  .when  the  if- 
fue  was  perfe£lly  material  there  (hould  he  no  repleader ; 
iut  that  it  was  otherwife  where  the  ifTue  was  not  mate- 
,rjal.     2  Mod.  140.  in  the  cafe  of  Read  v.. Dawfon. 

In  replevin  the  defendant  claims  property,. and  fays,  that 
the  goods  are  his,  abfqite  hoc  that  they  are  the  plaintjff's ; 
the  plaintiff  replies,  that  they  are  his,  ahfque  hoc  that 
they  are  the  defendant's,  y  hoc  petit  quod  inquirfitur  per 
patriam;  this  was  taken  to  bean  immaterial  iflye,  and  a 
r  repleader  or  a  new  trial  avi^arded ;  for  that  ijpon  this  iffue 
the  property  cannot  be  tried  ;  for  the  plaintiff  ought  to 
prove  them  to  be  his,  and  not  the  defendant  to  be  his ; 
for  if  they  be  a  flranger's  and  not  the  plaintiff's,  the 
,  plaintiff  has  no  right  to  take  them.  Skin.  b^.  pi.  n. 
Mich.  34  Car.  2.  B.  R.  Hubloun's  cafe.  See  18  Vin.  Mr. 
tit.  Repleader. 

IScpIegiarf,  Is  properly  to  r.edoem  a  thing  detained 
or  taken   by  another,  by  putting  .in  .legal  fureties.     See 

.  Kcplebtn. 

l^cpkgtarc   DC  a\3CrUiS,  Is  a.  writ  brought  by  one 
:  whofe  cattle  arc  diltrained,  or  put  in  the  pound,  upon 
..any  caufe,  by  another,  upon  furety  given  to  the  fheriff 
_  to  prcfecute  or  anfwer  the  action  in  law.     Stat.  7  H.  8. 
.  cap.  4.  F.  N.  B.  fol.  68.     See  the  Reg.  Orig.  divers  forts 
of  this  writ  in  the  table,  and  alfo  in  the  RegiJIer  Judi- 
.eial,  fol.  58,  70.     The  New  Book  of  E^ntrieSy  verb.  Re- 
plevin, and  Dyer,  fol.  173.  num.  64.. 
■^  IXcpICiJtn,  (Plevina  from  replegiare,  to  .deliver  to  the 
i.cwner  upon  pledges,)  Is  the  bringing  of  the  writ  called 
(  replegiare  facias  by  him  that  has  his  cattle  or  other  goods 
.•diltrained  by  another,  for  any  caufe,  and  putting  in  fure- 
^  ty  to  the  fheriff,  that  upon  delivery  of  the  thing  diftrain- 
.  ed,  he  will   profecute  tie  aft/on  againfl  the  diftrainer. 
Co.  on  Lit.  lib.  2.  cap.  12.  fe^.  219.     We  read  of  Canes 
.  replegiati,  hounds  replevied,  in  a  cafe. between  the  abbot 
of  St.  Albans  and  Geofcry  Childvjick,  24  Hen.  3.     Goods 
may  be   replevied   two  manner  of  ways,  by    writ,  and 
■  that  is  by  the  Common  law,  or  by  plaint,  and  that  is  by 
fiatute  law,  for  the   more  fpcedy  having  again  of  their 
-cattle  and  goods.      Replevy  is  alio  ufed  for  the  bailing  of 
.  a  man.    Staundf  PL  Cor.  fol.  7 2,  74.  and  JVeJhn.  1.  c.ii. 
-.  isf    15.     Replegiare  ej}   repofcere  bona  mobilia   dato   apud 
J  frtfe^um  vade  five  fidc-pffore  ;  fane  iS  Anglis  breve  per 
3.  f««/  bona  ea  repojcerent,  to  leplevm,  i^c.     Voffius  de  vuits 
.^ermmis^  lib.  2.  c.  25.     See  Skene  cod.  verbo. 
--.  .Jleplevin  is  a  re-delivering  to  the  oyvner,  by  the  flie- 
;-      Vol.  U.  N°.  i2j. 
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riff,  his  cattle  or  goods  diflraincd  upon  any  caufe,  upcii 
furety  that  he  will  purfue  the  adion  againfl  him  that 
diftrained  ;  and  if  he  purfue  it  not,  or  if  it  be  adjudged 
againfl  him,  then  he  who  took  the  diflrefs  fliall  have  it 
again,  and  for  that  purpofe  may  have  a  writ  of  rsiurnd 
habendo.      Co.  Lit.  J 4$.  0.      4- I'i/l.  1 39. 

Replevin  is  a  writ,  and  ufually  granted  in  cafes  of 
diflrefs,  and  is  a  matter  of  right  ;  fo  that  if  a  man  grants 
a  rent  vyith  claufe  of  diflrefs,  and  grants  further,  that  the 
diflrefs  taken  fnall  be  irreplevifeable,  yet  may  they  be  re- 
plevied ;  for  fuch  a  reflraint  is  againft  the  nature  of  a 
diflrefs,  and  no  private  perfon  can  alter  tlie  cotnmoii 
courfe  of  the  law.     Co.  Lit.  145. 

In  this  writ  or  aftion  both  the  plaintiff  and  defendant 
are.cajled  adlors ;  the  one,  i.e.  the  plaintiff,  fuing  for 
damages,  and  the  avowant  or  defendant  to  nave  a  return 
o.t  the  goods  or  cattle.  2  Bend.  S^.  Grf.  Elizl  799.  ^ 
Mod.  149. 

That  the  avowant  is  in  nature  of  a  plaintiff,  appears, 
ift,  from  his  being  called  an  aftdr,  which  is  a  term  in 
the  Civil  law,  and  fignifies  plaintiff;  2dly,  from  hils 
bcifig  intitled  to  have  judgnnent  de  rcturno  habendo,  anil 
damages  as  plaintiff;  3dly,  from  this,  that  the  plaintiff 
might  plead  in  abatement  of  the  avowry,  and  confe- 
quently  fuch  avowry  mufl  be  in  nature  of  an  aSion, 
Garth.  122.     b  Mod.  103.     Teh.  148. 

The  avowant  being  in  nature  of  a  plaintiff,  need  not 
aver  his  avowry  with  an  hoc  paratus  ejt  venficare,  moi;e 
than  any  other  plaintiff  need  aver  his  count.     Pioiv.  26^. 

An  avowant  being  an  adlor,  fhall  not  have  a  protec- 
tion call  for  him  more  than  any  other  plaintiff,     2  /«/?, 

339-  '     ■ 

But  though  an  avowry  be  in  natu:e  of  an  aclion,  yet 
one  tenant  in  common  may  avow  for  taking  cattle  da- 
mage feafant.     Cro.  Eliz.  530. 

Replevin  is  an  adion  founded  on  the  right,  and  dif- 
ferent from  trefpafs.  Cartl.  74.  Teli;.  145.  Hob.  16. 
Cro.  Eliz.  ygg.'  -'  i,..-,  ..^»  ^      r        ,  •, 

In  Finc/i  it  is  held,  that  vi^hen  in  the  pleadings  in 
replevin  the  title  of  the  lands  is  brought  in  queftion, 
it  is  then  a  real  a£l!on,  but  if  otherwife,  that  it  is  a  per- 
fonal  one;  but  this  diftinclion  has  of  late  been  exploded, 
and  it  is  now  held,  that  as  no  lands  can  be  recovered  in 
this  ailion,  it  cannot  with  any  propriety  be  confidered  as 
a  real  adlion,  though  the  title  of  lands  may  incidently 
come  in  queftion,  as  it  may  do  in  an  affion  of  trefpafs, 
or  even  of  debt,  which  are  adions  merely  perfonal. 
Finch's  law  316.  and  fee  Comb.  476.  Fitzg.  109.  in  the 
cafe  of  Eaton  v.  Southly,  Mich.  i^Geo'.'l.  in  C.B.      ■■ 

1.  .For  what  thjn^s  a  replevin  lies. 

2.  Of  the  different  hmds  of  replevins ;  out  ofivhat  court* 
they  ijfue,  and  of  the  power  and  duty  of  the  fheriff", 

3.  Of  the  pledges  in  replevin,  and  the  proceedings  againfl 
them. 

4.  Of  the  original  writ,  and  the  Withernam  in  replevin. 

5.  Of  the  writ  of  fecond  deliver cince,  and  the  writ  De 
proprietate  probanda. 

6.  Of  the  ivrit  de  returno  habendo  ;  of  returns  irreple- 
vifahle,  and  in  what  manner  the  fieriff  is  to  return  and 
execute  fuch  proceffes, 

I.  For  what  things  a  replevin  lies. 

It  is  a  general  rule,  that  the  plaintiff  ought  to  have 
the  property  of  the  goods  in  him  at  the  time  of  the  ta- 
king :  And  not  only  a  general  property  which  every 
owner  hath,  but  alfo  a  fpecial  property!  fuch  as  a  perfon 
has,  who  hath  goods  pledged  with  him,  or  who  hath  the 
cattle  of  another  to  manure  his  lands,  ISc.  is  fufficienc  to 
maintain  a  replevin,  and  in  fuch  like  cafes  either  par- 
ty may  bring  a  replevin.     Co,  Lit.  145.     ff^nch  26. 

A  replevin  does  not  lie  of  things  which  are  feree  na- 
turee,  as  conies,  hares,  monkles,  dogs,  fefV.  bat  if  things 
wild  by  nature  are  made  tame,  or  are  reclaimed,  fo  long 
as  they  continue  in  that  condition,  they  belong  to  'the 
perfon  who  hath  the  poffefSon  of  them,  arid  he  may 
bring  a  replevin  ;  and  the  gei^.sj-al  ruTe  herein  feems  to 
7  P  be^ 
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be,  that  a  replevin  lies  for  any  thing  that  may  by  law  be 
diftrained.     2  Rol.  Abr.  430.     Godb.  124. 

A  replevin  lies  of  a  leveret  ;  for  it  has  anlmum  rever- 
Undi;  arvd  fo  for  the  fame  reafon  it  lies  of  a  ferret ;  but 
it  is  faid  not  to  lie  for  a  maftifF  dog,  though  an  a£lion 
of  trefpafs  will.     Br.  Repl.  64.     2  Rol.  Abr.  430. 

Replevin  lies  of  a  fwarm  of  bees.     F.  N.  B.  68. 

Replevin  does  not  lie  of  trees,  or  timber  growing  ; 
nor  of  things  annexed  to  the  freehold,  becaufe  fuch 
things  cannot  be  diftrained  ;  but  replevin  lies  of  certain 
iron  belonging  to  the  party's  mill.     F.  N.  B.  68. 

So  replevin  does  not  lie  of  deeds  or  charters  concern- 
ing lands ;  for  they  are  of  no  value,  but  as  they  relate 
thereto.     Bro.  Rep.  34. 

Replevin  lies  not  of  money,  nor  of  leather  made  into 
flioes.     Moor  394.     2  Brownl.  139. 

If  a  mare  in  foal,  a  cow  in  calf,  isV.  are  diftrained, 
and  they  happen  to  bring  forth  their  young,  whilft  they 
are  in  the  cuftody  of  the  diftrainer,  a  replevin  lies  for  the 
foal,  calf,  Iffc.  Bro.  Repl.  41.  F.  N.  B.  69.  1  Sid. 
82. 

Replevin  lies  for  a  (hip ;  fo  of  the  fails  of  the  Ihip. 
March  no.     Raym.  232. 

It  was  ruled  by  PolUxfen  Ch.  J,  upon  evidence  at 
Guildhall,  in  replevin  for  goods  taken  by  order  of  the  Eaji 
India  company  from  interlopers  in  the  Indies,  that  no  re- 
plevin lies  for  goods  taken  beyond  fea,  tho'  brought 
hither  by  the  defendant  afterwards,     i  Show.  91. 

2.  Of  the  different  kinds  of  replevins ;  out  efwhat  courts 
thy  ijfuey  and  of  the  power  and  duty  of  the  Jheriff. 

Replevin  may  be  made  either  by  original  writ  of  re- 
plevin at  Common  law,  or  by  plaint  by  the  ftat.  of  Marl. 
sap.  21.     Co.  Lit.  145.     F.  N.  5.  69. 

By  this  flat,  enafled  52  //.  3.  it  is  provided,  "  That  if 
the  beafts  of  any  perfon  be  taken,  and  wrongfully  with- 
holden,  the  (heriff,  after  complaint  made  to  him  thereof, 
may  deliver  them  without  let  or  gainfaying  of  him  that 
took  the  beafts,  if  they  were  taken  out  of  liberties  ;  and 
if  the  beafts  were  taken  within  any  liberties,  and  the  bai- 
liff of  the  liberty  will  not  deliver  them,  then  the  (heriff 
for  default  of  thofc  bailiffs  fliall  caufe  them  to  be  deli- 
vered." 

The  mifchiefs  before  this  aft  were  the  great  delay  and 
Jofs  the  party  was  at  by  having  his  beafts  or  goods  with- 
holden  from  him  ;  as  alfo  that  cattle,  when  diftrained 
and  impounded  within  any  liberty  that  had  return  of 
writs,  the  ftieriff  was  obliged  to  make  a  warrant  to  the 
bailiff  of  the  liberty  to  make  deliverance  ;  and  there  was 
another  mifchief  when  the  diftrefs  was  taken  without 
and  impounded  within  the  liberty.  2  Injl.  139.  13  Co. 
31.     To  remedy  which. 

By  this  ftatute  the  (heriff,  upon  plaint  made  unto  him 
■without  writ,  may  either  by  parol  or  precept  command 
his  bailiff  to  deliver  the  beafts  or  goods,  that  is,  to  make 
replevin  of  them,  and  by  thefe  words  {poji  querimoniam 
ftbi  faa')  the  (heriff  may  take  a  plaint  out  of  the  county 
court,  and  make  a  replevin  prefently>  which  he  is  to  enter 
in  the  court,  as  it  would  be  inconvenient,  and  againft  the 
fcope  of  the  ftatute  that  the  owner,  for  whofe  benefit 
the  ftatute  was  made,  fhould  tarry  for  his  beafts  till  the 
next  county  court,  which  is  holden  from  month  to 
month.  And  by  this  a£l  the  ftieriff  may  hold  plea  in  the 
county  court  on  replevin  by  plaint,  though  the  value  be 
of  20  /.  or  above  ;  and  yet  in  other  a£tions  he  (hall  hold 
plea  where  the  matter  is  under  40  s.  value.  2  InJl.  139. 
I  Keb.  205.      Dalt.  Sh.  430. 

By  the  words  of  this  law,  5/  averia  capiant',  viceco- 
mes  poji  querimoniam  fibi  faff  deliberare  pojfet ;  fo  that  it 
becomes  the  (heriff 's  duty  upon  fuch  complaint,  by  parol 
or  by  precept  to  his  bailiff,  to  replevy  them,  which  pre- 
cept may  be  given  before  any  county  court ;  but  fuch 
plaint  is  afterwards  to  be  entred,  and  as  holden  in  Cum. 
by  the  party  who  made  the  complaint,  and  not  by  the 
(heriff.     Cum.  591. 

Replevins  by  writ  ifl"ue  properly  out  of  the  courts  of 
K.  B.  and  C.  B.  at  Wejlminjier,  and  are  returnable  into 
fuch  courts.     Dyer  246. 
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Replevins  by  plaint  are  made  by  tlie  (tieijfF  by  force 
of  the  above-mentioned  ftatute  of  Marleb.  by  which  he 
is  dire£led,  upon  complaint  made  to  him  by  the  party 
that  his  goods  or  cattle  are  diftrained,  to  command  his 
bailiff  (which  may  be  by  parol  or  precept)  to  make  de- 
liverance; and  which  plaint  may  be  taken  at  any  time, 
and^as  well  out  of,  as  in  court.  Bro.  Rep.  pi.  4.  Co. 
Lit.  145.     2  InJl.  139. 

Alfo  it  hath  been  agreed,  that  the  hundred  court,  and 
other  courts  of  lords  of  manors,  may  by  prefcription 
hold  plea  in  replevin,  and  fo  may  incident ly  have  power 
to  replevy  goods  or  cattle  taken  ;  but  that,  it  fcems,  muft 
be  by  procefs  of  the  court  after  a  plaint  entred,  but  not 
by  parol  complaint  out  of  court.     Carth.  380. 

And  therefore  where  in  trefpafs  for  taking,  fcfr.  the 
defendant  juftified  that  the  place  where,  iSc,  was  a  hun- 
dred, and  time  out  of  mind  had  a  court  of  all  aftions, 
replevins,  i^c.  grantable  in  or  out  of  court,  virtute  cu- 
jus,  bfc.  The  queftion  was.  If  good  or  not  ?  And  the 
reafon  of  the  doubt  was,  becaufe  the  county  court  could 
not  hold  plea  in  replevin  at  Common  law  ;  but  were  en- 
abled by  the  ftatute  of  Marlebridge,  which  extends  not 
to  the  hundred  court,  which  is  a  court  derived  out  of 
the  county  court ;  but  per  cur.  clearly,  Suppofing  they 
may  grant  them  in  court,  yet  they  cannot  prefcribe  to 
grant  them  out  of  court.  2  Salk.  580.  5  Mod.  252. 
Skin.  674.  Carth.  380.  I  Ld.  Raym.  219.  Hallet  V. 
Birt. 

The  (heriff  is  obliged  to  grant  replevins  in  all  fuch 
cafes  as  they  are  allowed  of  by  law ;  and  the  officer, 
who  takes  the  goods  by  virtue  of  a  replevin  iffuing  for 
what  caufe  foever,  is  not  liable  to  an  adion  of  trefpafs, 
unlefs  the  party  in  whofe  pofleflion  the  goods  were  claims 
property  in  them ;  and  note,  that  in  all  cafes  of  mifbe- 
haviour  by  the  (heriff  or  other  officers,  in  relation  to  re- 
plevins ;  they  are  fubjeiS  to  the  controul  of  the  King's 
fuperior  courts,  and  puniftiable  by  attachment  for  fuch 
mifbehaviour.     Carth.  381. 

And  though  the  (heriff  may  grant  replevins  by  plaint, 
and  may  proceed  thereon  in  his  county  court,  yet  if  any 
thing  touching  his  freehold  come  in  queftion,  or  ancient 
demefne  be  pleaded,  the  (heriff  can  proceed  no  further  ; 
nor  can  any  fuch  proceedings  be  carried  in  the  hundred 
court,  court  baron,  or  any  other  court  claiming  a  jurif- 
didion  herein  by  prefcription.  ^H.  6.  30.  2  H.  7.  6. 
Co.  Lit.  145. 

So  when  the  King  is  party,  or  the  taking  is  in  right 
of  the  crown,  in  thefe  cafes  the  (heriff  is  to  furceafc. 
Bro.  Repl.  pi.  "i-     I  Brownl.  33. 

It  was  ruled  in  the  cafe  of  one  Bradjhaw,  that  where 
an  aft  of  parliament  orders  a  diftrefs  and  fale  of  goods,, 
this  is  in  nature  of  an  execution,  and  replevin  does  not( 
lie ;  but  if  the  (heriff  grants  one,  yet  it  is  not  fuch  at 
contempt  as  to  grant  an  attachment  againft  him ;  andi 
Powell  Juftice  faid.  He  remembred  a  cafe  in  the  Exche- 
quer, where  a  diftrefs  was  taken  for  a  fee- farm  rent  duei 
to  the  King,  yet  upon  debate  in  the  court  no  attachmenti 
was  granted,  though  it  was  in  the  King's  cafe.  Trin, 
\i.W.  3.  in  C.  B.  Bradjhaw's  cafe.  See  14  Car.  2. 
c.  12. 

And  for  the  great  eafe  in  bringing  replevins,  and  as  a 
duty  incumbent  on  the  (heriff,  it  is  enafted,  by  the  ift 
and  2d  of  Ph.  &  Mar.  cap.  18.  «'  That  the  ftieriff  (hall 
at  his  firft  county  day,  or  within  two  months  after  he  re- 
ceives the  patent,  depute  and  proclaim  in  the  (hire  town 
four  deputies  to  make  replevins,  not  dwelling  12  miles 
diftant  from  one  another,  in  pain  to  forfeit  for  every 
month  he  wants  fuch  deputy  or  deputies  5  /.  to  be  divi- 
ded between  the  King  and  the  profecutor. 

3.  Of  the  pledges  in  replevin^  and  the  proceedingi  agatn^ 
them. 

When  the  (heriff  makes  replevin,  he  ought  fo  take 
two  kinds  of  pledges ;  plegii  de  profequendo^  by  the  Com- 
mon law,  and  plegii  de  returndo  habendo,  by  the  ftatute 
of  Wejim.  2.  cap.  2.  by  which  it  is  provided,  "  That 
(heriffs  or  bailiffs  from  thenceforth  (hall  not  only  receive 
of  the  plaintiff  pledges  for  the  purfuing  of  the  fuit,  be» 
fore  they  make  deliverance  of  th«  diftrefs,  but  alfo  for 
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tlie  return  of  the  beafls,  if  return  be  awarded ;  and  if 
any  take  pledges  otherwife,  he  fliall  anfwer  for  the  price 
of  the  hearts,  and  the  lord  that  diflrains  (hall  have  his  re- 
covery by  writ,  that  he  fliall  reftore  to  him  (o  many 
beads  or  cattle  ;  and  if  the  plaintiff  be  not  able  to  reftore, 
bis  fuperior  fliall  reftore." 

In  the  conffrudfion  hereof  the  following  cafes  have 
been  ruled,  and  opinions  holden  : 

That  if  the  flierifF  returns  infufKcient  pledges,  he 
(hall  anfwer  according  to  the  ftatute  ;  for  infufKcient 
pledges  are  no  pledges  in  law  ;  and  fuch  pledges  muft 
not  only  be  fufficient  in  eftate,  viz.  capable  to  anfwer 
in  value,  but  likewife  fufficient  in  law,  and  under  no  in- 
capacity ;  and  therefore  infants,  feme-coverts,  perfons 
outlawed,  f5ff.  are  not  to  be  taken  as  pledges,  nor  are 
perfons  politick,  or  bodies  corporate.  Co.  Lit.  145.  2 
Jnjl.  340.      10  Co.  102. 

In  replevin  the  flierifF  does  not  return  any  pledges,  and 
after  ifTue  joined  and  found,  it  was  moved,  if  they  could 
be  put  in  by  the  court  after  verdidl ;  and  the  court  held 
they  might,  notwithftanding  the  faid  flatute  of  IVeJim.  2. 
as  before  that  ftatute  the  court  might  take  pledges  on  the 
omiflion  of  the  flierifF;  and  a  diverfity  was  taken  be- 
tween pledges  for  profecuting,  which  were  at  Common 
law,  and  pro  returno  habendo  given  by  this  ftatute  ;  and 
the  court  held,  that  though  upon  the  default  of  the  flie- 
rifF he  was  fubjed  to  the  aflions  of  the  party,  that  yet 
the  taking  of  pledges  by  the  court  did  not  make  the  judg- 
ment erroneous.     Noy  156,  Trw.  4  Car.  i. 

A  replevin  by  plaint  was  fued  in  the  (herifF's  court  in 
London,  and  pledges  were  found  de  returno  habendo  ft,  i^c. 
this  plaint  was  removed  according  to  their  cuftom  into 
the  mayor's  court,  and  after  into  the  King's  Bench  by 
certiorari,  and  there  oyer  of  the  certiorari  being  deman- 
ded, the  party  declared  in  B.  R.  upon  this  a  return  was 
awarded,  and  upon  an  elongat'  returned  a  fcire  facias 
went  againft  the  pledges  in  the  flierifF's  court  of  London. 
Upon  a  demurrer  the  quefton  was,  whether  this  cafe  be- 
ing removed  by  a  certiorari ;  the  pledges  in  the  inferior 
court  are  difcharged,  or  whether  they  remain  liable 
to  be  charged  by  this  fcire  facias?  The  court  were 
inclined  to  be  of  opinion.  That  the  pledges  are  not 
difcharged,  for  the  mifchief  that  might  enfue ;  for  then 
the  plaintifF  might  bring  a  certiorari,  and  the  defendant 
would  lofe  his  pledges ;  and  on  the  other  ftde,  they 
doubted  whether  the  principal  be  in  court  but  at  his  plea- 
fure,  and  that  he  is  not  demandable,  and  cannot  be  non- 
fuited  ;  but  afterwards  at  another  day  it  was  adjudged, 
that  the  pledges  were  not  difcharged.  Skin,  244.  2 
Show.  421.     Comb.  I,  2.     3  Mod.  56.  S.  C. 

In  cafe  the  plaintifF  declared,  that  hediftrained  for  7  /. 
10^  rent,  referved  on  a  leafe,  and  that  the  defendant 
delivered  the  cattle  without  taking  pledges;  to  which  the 
defendant  pleaded,  that  the  plaintifF  in  the  replevin  deli- 
vered to  him  3/.  10  s.  for  pledges,  which  he  accepted ; 
and  on  demurrer  the  court  held,  that  pledges  being  to  be 
found  to  anfwer  the  party,  if  he  had  good  caufe  of  avow- 
ry, and  to  be  anfwerable  for  the  amercement  to  the  King, 
if  he  be  nonfuited;  or  if  it  be  found  againft  him,  the  ta- 
king of  money  or  a  pledge  was  not  lawful ;  and  that  altho' 
he  might  take  money  for  pledges,  yet  he  ought  not  to 
accept  lefs  than  the  plaintiff's  demands;  on  which  account 
the  court  likewife  held  the  plea  vicious  ;  but  they  agreed, 
that  if  the  mayor  had  taken  but  one  pledge,  fif  he  had 
been  fufficientj  it  had  been  well  enough.  Cro.  Car.  446. 
I  Jon.  378.  S.  C.  Moyfer  v.  Gray,  Mayor  of  Beverly. 

But  it  hath  been  adjudged,  that  a  bond  taken  by  the  flie- 
rifF, conditioned  that  if  the  party  applying  for  the  reple- 
vin ftiould  appear  at  the  next  county  court,  (Jc.  and  pro- 
fecute  hi.s  adion  with  efFeft,  and  fliould  make  return  of 
the  thing  replevied,  if  return  fliould  be  adjudged,  and 
fave  the  flierifF  harmlefs,  i^c.  was  good  in  law,  and 
agreeable  to  the  intent  of  the  ftatute  of  Marlcb.  which 
requires  pledges  or  fureties,  of  which  nature  the  obligors 
are;  and  this  method  of  taking  bond  inftead  of  pledges 
was  faid  to  be  of  antient  ufage  ;  and  that  in  the  old  books 
plegii  fignified  the  fame  as  fuieties;  and  that  there  be- 
ing a  proper  remedy  on  fuch  bond,  it  difFered  from  the 
above  cafe  in  Cro.  Car.  of  taking  a  depofite  or  fum  of 
money ;  but  the  court  agreed,  that  at  Common  law  this 
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bond  had  been  void,  becaufe  it  had  been  to  fave  the  fiiei'' 
rifF  harmlefs  in  making  replevin  by  plaint,  which  he  could 
not  have  done  before  the  ftatute  of  Adarleb.  I  Ld.  Raym, 
11%.     2  Luiw.  686.     Blackitt  v.  Criffop. 

If  in  replevin  in  an  inferior  court,  the  condition  of  the 
bond  is,  if  he  profecute  his  fuit  commenced  with  elFe<ft 
in  the  court  of  and  do  make  return,  i^c.  if  a 

return  be  adjudged  by  law,  and  it  happens,  that  the 
plaintifF  hath  judgment  in  the  court  below,  which  is  af- 
terwards reverfed  on  a  writ  of  error  in  B.  R.  in  fuch 
cafe,  unlefs  the  party  makes  a  return,  he  forfeits  his 
bond;  for  though  he  had  judgment  in  the  couit  below, 
yet  the  words,  if  he  projecute  his  fuit  commenced,  &c, 
extend  to  the  profecution  of  the  writ  of  error,  which  is 
part  of  the  fuit  commenced  in  the  court  below  ;  and  in 
this  cafe,  the  taking  fuch  bond  was  held  to  be  lawful, 
and  faid  to  be  common  praflice.  Carth.  248.  1  Show. 
400.     S.  C,   Chapman  v.  Butcher,    Fi/zg.  158. 

In  debt  upon  a  replevin  bond  taken  by  the  flierifF, 
conditioned  that  if  C.  B.  appear  at  the  next  county 
court,  and  profecute  with  efFc6t  for  taking,  i^c.  and 
make  return,  (Sc.  if  return  be  adjudged,  and  fave  harm-- 
lefs  to  the  She'rifF,  ^c.  then,  i^c.  the  defendant  after 
oyer  pleaded,  that  at  the  next  county  court,  tent'  tali 
die,  he  did  appear,  and  profecuted,  bfc.  until  it  was  re- 
moved by  recordari,  and  did  fave  harmlefs  the  (herifF, 
but  doth  not  fay,  that  no  return,  habend'  was  adjudged  ; 
and  upon  demurrer  the  court  inclined  for  the  plaintifF; 
for  the  defendant  fliould  have  faid,  that  no  return  was 
adjudged  at  all ;  and  though  he  profecuted  to  the  recor- 
dari, yet  return,  habend'  might  be  adjudged  afterwards  ; 
and  ttie  condition  goes  to  any  adjudication  of  return. 
Comb.  228.     Lane  v.  Foulk, 

An  adion  was  brought  upon  a  bond  in  replevin  to  pro- 
fecute his  fuit  with  effeft,  and  alfo  to  make  return,  i^c. 
the  defendant  pleaded,  that  E.  G.  did  levy  a  plaint  in  re- 
plevin in  the  court  before  the  fteward  of  Wejiminfier,  and 
that  afterwards,  and  before  the  fuit  was  determined,  viz. 
on  fuch  a  day,  ISc.  E.  G.  died,  per  quod  the  fuit  abated  ; 
the  plaintifF  replied,  quod  bene  i^  verum  eji,  that  E.  G. 
levied  fuch  a  plaint  againft  the  Defendant,  who  imme- 
diately afterwards  exhibited  an  Englljh  bill  in  the  Exche- 
quer againft  the  plaintifF  in  that  fuit,  and  by  injunction 
hindered  the  proceedings  below  until  fuch  a  day,  i3c.  on 
which  the  faid  E.  G.  died ;  fo  that  he  did  not  profecute 
his  fuit  with  efFedl  ;  and  upon  demurrer  to  this  replication 
the  defendant  had  judgment ;  for  per  Holt,  Ch.  J,  this 
was  a  profecution  with  efFedl,  becaufe  there  was  neither 
a  nonfuit  or  verdift  againft  £.  G.  Carth.  ^ig.  Duke 
of  Ormond  v.  Bierly. 

In  adtion  upon  a  replevin  bond  common  bail  fliall  be 
filed.     I  Salk.  99. 

There  are  two  forts  of  pledges,  plcgii  de  profcquendo, 
and  plegii  de  returno  habendo ;  the  pledges  of  profecuting 
were  at  Common  law,  but  thofe  de  returno  habendo  were 
appointed  by  IVeJlm.  2.  cap.  2.  by  which  ftatute  an  ac- 
tion lies  againft  the  flierifF,  if  he  omits  to  take  pledges, 
or  if  he  takes  thofe  that  are  infufEcient ;  for  the  party 
may  have  7i  fcire  facias  zgAin^  the  pledges,  where  the  fuit 
is  in  any  court  of  record ;  and  though  in  the  county 
court,  ^c.  n.  fcire  facias  will  not  lie  againft  the  pledges, 
becaufe  thefe  are  not  courts  of  record,  and  tvtiy  fcire  fa- 
cias ought  to  be  grounded  on  a  record,  yet  there  the  party 
may  have  a  precept  in  nature  of  a  fcire  facias  againft  the 
pledges.  I  Ld.  Raym.  278.  per  Holt,  Ch.  J.  See  Comb. 
I,  2.  Cum.  593. 

An  adtionon  the  cafe  was  brought  againft  a  fherifF  for 
taking  infufEcient  pledges  upon  a  replevin  ;  to  which  he 
pleaded  not  guilty,  and  a  verdift  being  found  againft  him, 
and  judgment  given  thereupon  in  the  Court  ot  C.  B.  on 
a  writ  of  error  brought  in  B.  R.  it  was  objedled,  iirft. 
That  an  a£lion  on  the  cafe  was  not  the  proper  remedy  ; 
2dly,  Suppofing  fuch  aflion  lay,  that  there  ought  to  have 
been  a  fcire  facias  firft  fued  out  againft  the  pledges.  As  to 
the  firft  the  court  held,  that  the  party  diftraining  has  by 
the  ftatute  of  IVeJimirifter  2.  an  intereft  in  the  pledges, 
and  if  the  ftjeriff" omits  to  take  fuch,  or  which  is  the  fame 
thing,  takes  infufKcient  ones,  he  is  aggrieved,  and  confe- 
quently  intitled  to  his  aSion.     adly.  That  though  a  fcirt 
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facias  may  be  brought  againft  the  pledges,  yet  it  does  not  ] 
follow  from  thence,  that  an  adion  does  not  lie  againft  ] 
the  fherifF;  and  (uch  fcire  facias,  which  is  only  to  cer- 
tify the  fufficiency  of  the  pledges,  is  the  lefs  nccefiary  in 
the  prefent  cafe,  fuch  infufficiency  being  fet  forth  in  the 
declaration  and  found  by  the  verdifl.  Mich.  I2  Gto. 
2.  Roufe  V,  Patterfin  in  B.  R. 

And  for  the  greater  fecurity  of  perfons  diftraining  for 
rent,  it  is  enafted  by  flat.  1 1  Geo.  2.  c.  19.  feet.  23. 
That  (herifFs  and  other  officers  having  authority  to  grant 
replevins,  fliall  in  every  replevin  of  a  diflrefs  f&r  rent 
take  in  their  own  names,  from  the  plaintiff  and  two  fure- 
ties,  a  bond  in  double  the  value  of  the  goods  diftrained, 
("fuch  value  to  be  afcertained  by  the  oath  of  one  or  more 
witnefles  not  intercfted,  which  oath  the  perfon  granting 
fuch  replevin  is  to  adminifter)  and  conditioned  for  profe- 
cuting  the  fuit  with  effect  and  without  delay,  and  for  re- 
turning the  goods,  in  cafe  a  return  fliall  be  awarded, 
before  any  deliverance  be  made  of  the  diftrefs  ;  and  fuch 
fheriff  or  officer  taking  fuch  bond,  ftiall  at  the  requeft 
and  cofts  of  the  avowant  or  perfon  making  conufance, 
affign  fuch  bond  to  the  avowant,  ds^f.  by  indorfing  the  fame, 
and  attefting  it  under  his  hand  and  feal  in  the  ptefence 
of  two  witnefTes,  which  may  be  done  without  any  ftamp, 
provided  the  affignment  be  ftamped  before  any  ailion  be 
brought  thereon  ;  and  if  the  bond  be  forfeited,  the  avow- 
ant, &c.  may  bring  an  aflion  thereupon  in  his  own 
fiame,  and  the  court  may  by  rule  give  fuch  relief  to  the 
parties  upon  fuch  bond,  as  may  be  agreeable  to  jufticej 
and  fuch  rule  Ihall  have  the  efFed  of  a  defeafance. 

4.  Of  the  original  ivrit,  and  of  the  [Withernam  in  re- 
plevin. 

■  The  original  writ  of  replevin  iffues  out  of  Chancery, 
and  neither  it  nor  the  alias  replevin  are  returnable,  but 
aVe  only  in  nature  of  a  jufiicies  to  impower  the  (heriff  to 
hold  plea  in  his  county  court,  when  a  day  is  given  the 
parties  ;  but  the  pluries  replevin  is  always  with  this  claufe 
'Uel  caufam  Kohis  fignifices,  and  it- is  a  returnable  procefs. 
F.  N.  B.  69,  70.  Doct.  pi.  313,  314-  ^^njf-  139. 
Sali.  410.  that  it  is  ufual  to  take  out  the  writ  alias  and 
pluries  at  the  fame  time.     Dalt.  Sh.  273. 

If  a  pluries  replevin  be  returned  in  Michaelmas  term, 
that  the  defendant  claimed  property,  and  after  nothing 
is  done,  nor  any  appearance  nor  continuance  till  Eajler 
term  after,  at  which  term  they  appeared  and  pleaded,  and 
judgment  was  thereupon  given  ;  though  no  continuance 
was  between  Michaelmas  and  Eafier,  yet  this  is  not  any 
difcontinuance,  becaufe  there  is  not  any  continuance  till 
appearance  ;  for  the  parties  have  not  any  exprefs  day  in 
court,  and  where  there  is  not  any  continuance,  there 
cannot  be  any  difcontinuance.  1  Rol.  Abr.  485.  Gawen 
V.  Ludlow. 

The  pluries  replevin  fuperfedes  the  proceedings  of  the 
{herifr,  and  the  proceedings  are  upon  that,  and  not  upon 
the  plaint,  as  they  are  wlien  that  is  removed  by  recor- 
dari,  and  though  there  is  no  fummons  in  the  writ,  yet 
it  gives  a  good  day  to  the  defendant  to  appear ;  and  if  he 
does  not  appear,  then  a  po'n  iflues,  and  then  a  capias. 
J  Ld.  Raym.  617. 

Capias  and  procefs  of  outlawry  lies  in  replevin ;  for 
when  on  the  pluries  replrgiari  fac^  the  (herifF  returns 
averia  elojigata,  then  a  capias  in  JVithernam  iiTues,  and  on 
that's  being  returned  nulla  bona,  a  capias  iffies,  and  io  to 
outlawry.  Capias  and  procefs  of  outlawry  in  replevin 
were  given  by  25  Ed.  3.  17.      6  Mod.  84. 

If  on  the  pluries  replevin  the  (heriff  leturn,  that  the 
cattle  are  eloigned  to  places  unknown,  cifc.  fo  that  he  can- 
rot  deliver  them  to  the  plaintiff,  then  ftiall  iflue  z  wither- 
nam dire£led  to  the  ftieriff,  commanding  him  to  take  the 
cattle  or  goods  of  the  defendant,  and  detain  them  till  the 
cattle  or  goods  diftrained  are  reftored  to  the  plaintiff; 
and  if  upon  the  firft  tvilhcrticim  a  nihil  he  returned,  there 
an  alias  and  pluries  replevin  iflue,  and  fo  to  a  capias  and 
exiaent.     F.  N.  B.  73, 

-The  writ  of  IVitbernam  ought  to  rehearfe  the  caufe 
wj)ich  the  flieriff  rctiirns,.  for  which  he  cannot  replevy 
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the  cattle  of  goods  ;  fo  that  it  does  not  lie  upon  a  bare, 
fuageftion,  that  the  beafts  are  eloigned,  l^c.     F,  N.  B. 

69' 7  3- 

If  upon  the  JFithernam  the  cattle  are  reftored  to  the 
party  who  eloigned  them,  yet  he  (hall  pay  a  fine  for  his 
contempt.      1  Leon.  174. 

Cattle  taken  in  JVithernam  may  be  worked,  or  if 
cows,  may  be  milked  ;  for  the  party  has  them  in  lieu  of 
his  own.      I  Leon.  220.     Dyer  280.  in  the  margin. 

And  as  the  party  is  to  have  the  ufe  of  the  cattle,  he 
is  not  to  have  any  allowance  or  payment  made  to  hini 
for  the  expences  he  has  been  at  in  maintaining  them. 
Owen  46.     Cro.  Eliz.  162.      3  Lesn.  235. 

^f/r^'yatwi  againft  an  executor,  reciting,  that  where  re- 
plevin was  brought  againft  his  teftator  for  a  cow,  and  judg- 
ment againft  him  de  returno  habcndo,  which  was  not  execu- 
ted, thathefliould  fhew  caufe  why  he  (hould  not  have  execu- 
tion. The  executor  p]e3.ds  plene  admini/havit,  upon  which 
the  plaintiff  demuried  ;  and  Jfyld  Juftice  faid,  that  upon 
the  judgment  the  cow  is  in  the  cuftody  of  the  law,  and 
theiefore  he  ought  to  have  execution  ;  but  the  doubt  is» 
becaufe  the  replevin  is  determined  by  the  death  of  the 
party;  yet  by  him  and  Rainsford,  being  only  in  court,. 
the  plaintiff  (hall  have  execution,  for  the  defendant  can- 
not be  prejudiced  ;  for  if  the  (heriff  return  averia  ekn- 
gata,  he  (hall  not  have  a  IFithernam,  but  of  the  goods  of 
the  teftator ;  or  if  there  are  no  goods  of  the  teftator,  the 
(heriff  can  take  nothing,  but  fliall  return  nulla  bona,  and 
then  the  plaintiff  hath  his  ordinary  way  to  charge  the 
defendant,  if  he  hath  made  a  devajiavit ;  and  it  was 
adjudged  for  the  plaintiff.  Pafch.  27  Car.  2.  in  B.  R, 
SuckliH  V,  Green, 

IV,  fues  a  replevin,  H.  removes  it  by  recordari  into 
the  King's  Bench,  the  plaintiff"  does  not  declare,  and  up- 
on that  a  return  awarded  to  H.  upon  which  the  (heriff 
returns  averia  ekngata,  and  then  a  JVithernam  was  awar- 
ded and  executed  ;  and  now  the  plaintiff  comes  and 
prays  he  may  be  admitted  to  declare,  and  prays  a  delive- 
rance of  the  JVithernam ;  and  it  was  teftified  by  the 
clerks,  that  upon  the  plaintiff's  fubmiffion  to  a  fine  for 
not  declaring,  and  that's  being  impofed  upon  him  by  the 
judges,  he  (hall  have  deliverance  of  the  JVithernam  ;  and 
a  fine  of  3  J.  i^d.  being  accordingly  im,  olcd  on  the 
plaintiff,  he  then  declared,  and  had  deliverance,  Noy  50. 
JVebb  V.  Hind,  and  faid,  that  the  courfe  of  B.  R,  is  con- 
trary to  that  of  C.  B, 

If  upon  an  elongata  returned  the  flierilT's  cattle  are 
taken  in  JVithernam,  yet  upon  the  defendini's  appear- 
rance,  and  pleading  n:n  cepit,  or  claiming  property,  the 
defendant  (hall  have  his  cattle  again  ;  and  if  they  are 
eloigned,  a  JVithernam  againft  the  plaintiff;  for  if  the 
property  or  taking  be  in  qucftion,  there  is  no  reafon  that 
the  plaintiff  (hould  have  the  defendant's  cattle,  i  Ld. 
Raym.  614. 

The  JVithernam  is  but  mefne  procefs,  and  cannot  be 
an  execution,  becaufe  it  is  granted  before  judgment.  I 
Ld.  Raym.  614.  and  fee  Comb.  201.     Salk.  582. 

5.  Of  the  writ  of  fecond  deliverance,  and  the  writ  Ds 
proprietate  probanda. 

At  the  Common,  if  the  plaintiff  in  the  replevin  had. 
been  nonfuited  either  before  or  after  verdidt,  the  defen- 
dant who  diftrained  fliould  have  had  return,  but  not  ir- 
replevifeable  ;  fo  as  the  plaintiff  after  nonfuit  might  have 
had  as  many  replevins  as  he  would,  which  was  vexatious, 
and  mifchievous  j  for  remedy  whereof  the  adt  of  JVeJim. 
2.  cap.  2.  reftiains  the  plaintiff  from  any  more  replevins 
after  nonfuit,  but  gives  a  writ  of  fecond  deliverance.  2 
Inji.  340. 

And  if  in  fuch  writ  of  fecond  deliverance  the  plaintiff 
be  nonfuited,  or  if  the  plea  be  difcontinued,  or  the  writ 
abates,  or  if  he  prevails  not  in  his  fuit,  returns  irreple- 
viable fliail  be  granted.      2  InJl.  341. 

If  defendant  in  replevin  has  return  awarded  upon  non- 
fuit of  the  plaintiff,  upon  which  he  fues  a  writ  de  fetur- 
no  habendo,  upon  which  writ  the  (heriff  returns  Averii 
ekngata  per  querentem,  and  upon  this  a  wtherman  is  a- 
warded,  and  upon  the  witi.etnam  the  defendant  has  tot 
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tataUa  to  him  delivered  of  the  goods  of  the  plaintiff, 
and  thereupon  the  plaintiff  fues  a  fecond  deliverance  ;  he 
(hall  fue  it  for  the  fiift  diftrefs  taken,  and  not  for  the 
lyiibcrnam  ;  and  tliis  by  the  nature  and  form  of  the  writ 
uf  fecond  delivciance.      2  Rol.  Abr.  435. 

If  a  return/)  habendo  be  awarded  to  tlie  (herifF  after  a 
writ  of  fecond  deliverance  pra-.ed  by  the  plainuff,  this 
is  a  fuperfedeas  (o  the  returno  habendo,  and  clofes  the  flie- 
riff's  hand  from  making  any  return  thereto;  and  if  the 
Iheriff  will  not  execute  the  writ  of  fecond  deliverance, 
the  par»v  has  liis   remedy  againft  him.      Dyer  41.      Dalt. 

Sh.  %is- 

Tins  ftatute  of  IVeJim.  2.  gives  the  writ  of  fecond  de- 
liverance out  of  the  fame  court,  where  the  firft  re- 
plevin was  granted,  and  a  man  cannot  have  it  elfewhere ; 
for  if  he  mav,  then  he  (hall  vary  from  the  place  limited 
as  to  this  by  the  llatute.  Plowd.  206. 
.  In  replevin  the  defendant  avowed,  that  the  plaintiff 
being  nonfuited  brought  a  writ  of  fecond  deliverance, 
whereupon  it  was  moved  to  ilay  the  writ  of  inquiry  of 
damages  ;  £5"  per  curiam.  This  is  a  fuperfedeas  to  the  re- 
turno hubenJo,  but  not  to  the  writ  of  inquiry  of  dama- 
ges ;  for  thefe  damages  are  not  for  the  thing  avowed  for, 
but  are  given  by  the  ftatute  of  21  Hen.  8.  c.  19.  As  a 
compeiifanon  for  the  expence  and  trouble  the  avowant 
has  been  at.  i  Salk.  95.  and  like  point  adjudged.  Palm. 
403.      Latch  72. 

Error  of  a  judgment  in  C.B.  in  a  fecond  deliver- 
ance; upon  demurrer  in  pleading  the  error  jfligned  was, 
becaufe  there  was  not  any  writ  of  fecond  deliverance 
certified,  and  in  nulla  ejl  erratum  being  pleaded,  it  was 
moved  not  to  be  material,  becaufe  it  is  awarded  on  the 
roll,  and  the  parties  bad  appeared  and  pleaded  to  it;  but 
it  was  adjudged  ill,  and  reverfed  for  that  caufe;  for  there 
ought  to  be  a  writ,  and  if  it  vary  from  the  declaration 
in  the  replevin,  it  fhall  be  abated.  Cro.  Jac.  424.  New- 
man v.  Maor. 

No  fecond  deliverance  lies  after  a  judgment  upon  a 
demurrer,  or  after  a  verdid,  or  confeffion  of  the  avow- 
ry ;  but  in  all  thefe  cafes  the  judgment  muft  be  entered 
with  a  return  irreplevifable ;  but  upon  a  nonfuit,  either 
before  or  after  evidence,  a  fecond  deliverance  will  lie, 
becaufe  there  is  no  determination  of  the  matter,  and 
there  a  writ  of  fecond  deliverance  lies  to  bring  the  mat- 
ter in  queftion  ;  but  in  the  cafe  of  a  demurrer  and  ver- 
6\St  the  matter  is  determined  by  the  confefTion  of  the 
party.      1  Lill.  Reg.  \^1 . 

If  the  plaintiff's  writ  abates,  he  may  have  a  new  writ, 
and  is  not  put  to  his  writ  of  fecond  deliverance.  Cum, 
122. 

If  the  plaintiff  in  replevin  be  nonfuited  for  want  of 
delivering  a  declaration,  if  it  happened  through  any  caufe 
that  would  have  intitled  him  to  a  writ  of  fecond  deliver- 
ance, as  ficknefs  of  the  perfon  employed,  fS't.  the  court 
will  order  the  defendant  to  accept  of  a  declaration  on 
payment  of  cofts  ;  otherwife  the  plaintiff  would  be  re- 
medilefs,  the  writ  of  fecond  deliverance  being  taken 
away  by  the  17  Car.  2.      i  Vent.  64.     See  j9ibO\U;ip. 

If  the  defendant  in  replevin  claims  property,  the  (he- 
riff  cannot  proceed  ;  for  property  muft  be  tried  by  writ ; 
and  in  this  cafe  the  plaintiff  may  have  the  writ  de  pro- 
prietate  probanda  to  the  (heriff;  and  if  it  be  found  for 
the  plaintiff,  then  the  (heriff  is  to  make  deliverance  ;  if 
for  the  defendant,  then  he  is  to  proceed  no  further  ;  but 
as  this  is  but  an  inqueft  of  office,  if  it  be  found  againft 
the  plaintiff,  he  may  have  a  replevin  to  the  (heriff;  and 
if  he  return  the  chiin  of  property,  yet  (hall  it  proceed 
:  in  the  C.  B.  where  the  p:operty  (hall  be  put  in  iffue  and 
finally  tried.  Cs.  Lit.  145.  i.  F.  N.  B.  77.  Dyer  173. 
Cum   592. 

None  but  he  who  is  party  to  the  replevin  (hall  have 
the  writ  de  proprietate  probanda  ;  fo  that  if  upon  a  reple- 
vin the  beafts  of  a  ftranger  are  delivered  to  ttie  plaintiff, 
fuch  ftranger  being  no  party  to  the  replevin,  (hall  not 
have  this  writ.      14  Hen.  4.  25.      2  Rol.  Abr.  431. 

The  (heriff  is  to  return  the  claim  of  property  on  the 
pluries,  before  which  time  the  writ  de  proprietate  proban- 
da does  not  iffue,  for  it  recites  the  pluries.  Reg.  83. 
Cum.  595. 

Vol.  II.  N°.  122. 
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The  writ  de  proprietate  probanda  is  an  inqueft  of  office, 
and  the  (heriff  is  to  give  notice  to  the  parties  of  the  time 
and  place  of  the  executing  of  it.     Dalt.  Sh.  274. 

If  the  defendant  cUiths  property  in  replevin,  the  plain- 
tiff may  have  the  writ  de  proprietate  probanda  without 
continuance  of  the  replevin,  though  it  be  two  or  three 
years  after,  becaufe  by  the  claim  of  property  the  firft 
fuit  is  determined.     Moor  403. 

If  the  party  who  hath  the  cattle  claims  property,  the 
(heriff  cannot  determine  it  without  a  writ  de  proprietate 
probanda  ;  and  then  if  the  property  be  found  for  the  par- 
ty claiming  it,  it  is  but  an  inqueft  of  office,  and  the  par- 
ty who  made  the  plaint  may  after  fue  a  writ  of  replevin, 
to  which  property  may  again  be  pleaded.  7  H.  4.  46. 
Cum.  594. 

If  the  plaintiff  has  property,  and  omits  to  claim  it  be- 
fore the  (heriff,  he  may  notwithftanding  plead  property 
in  himfelf  or  in  a  ftranger,  either  in  abatement  or  in  bar, 
though  it  was  formerly  held,  that  property  in  a  ftranger 
could  only  be  pleaded  in  abatement.  Cro.  Eliz.  475. 
ffinch  26.      1  Show.  402.     SalJi.  5.  94.     6  Adod.  81. 

In  replevin  the  defendant  in  his  avowry  pleads,  that 
the  beafts  taken  belong  to  a  third  perfon,  and  not  to  the 
plaintiff,  and  therefore  prays  a  return  ;  to  which  the 
plaintiff  demurs  ;  for  on  the  avowant's  own  (hewing  he 
ought  not  to  have  return,  having  admitted  the  property 
of  the  beafts  to  be  in  another  ;  but  judgment  was  given 
for  the  defendant,  for  the  prior  poffeffion  was  in  him,  and 
he  hath  a  right  againft  all  others  but  the  right  owner,  and 
the  plaintiff  by  his  demurrer  hath  admitted,  that  he  hath 
no  property  in  them.  Comb.  477.  Barrett  v.  Scrim/iaw. 
In  trefpafs  for  entering  the  plaintiff's  houfe,  and  ta- 
king away  his  goods,  the  defendant  juftifies  by  virtue  of 
a  replevin  out  of  the  (heriff's  court  in  London,  and  a 
precept  thereupon  to  J.S.  an  officer,  and  that  he  the  de- 
fendant came  in  aid  of  him ;  plaintiff  replies,  that  before 
the  taking  away  the  goods  he  claimed  a  property  in  them, 
and  gave  notice  thereof  to  the  defendant  ;  and  the  quef- 
tion upon  a  fpecial  verdift  was,  whether  the  taking  a- 
way,  after  the  claim  of  property,  and  notice  thereof, 
did  not  make  him  a  trefpafTor  ab  initio  F  And  it  was  held 
per  tot.  cur.  that  he  was  a  trefpdffor  ab  initio ;  for  though 
the  claimer  ought  to  be  to  the  (heriff  or  officer,  and  that  a 
claimer  to  a  perfon  that  comes  to  affiftance  be  not  enough 
I  to  the  making  the  execution  illegal,  if  the  officer 
does  not  defift ;  yet  if  it  be  notified  to  him  that  comes 
in  aid,  that  claim  of  property  is  made,  he  at  his  peril 
ought  to  defift.  6  Mod,  68,  139.  Leonard  v.  Stacy.  And 
fee  2  Mod.  242. 

6.  Of  the  writ  de  returno  habendo  ;  of  returns  irre- 
plevifable, and  in  what  manner  the  fDeriff  is  to  return  and 
execute  fuch  procejfes. 

The  returno  habendo  is  a  judicial  writ,  that  lies  for 
him  who  has  avowed  the  diftrefs,  and  proved  the  fame 
to  be  lawfully  taken  ;  or  where,  upon  the  removal  of 
the  plaint  into  the  courts  above,  the  plaintiff,  whofe  cat- 
tle were  replevied,  makes  default,  or  does  not  declare  or 
profecute  hiS  action ;  and  thereby  becomes  nonfuited,  t^c, 
and  by  this  writ  the  (heriff  is  commanded  to  make  a 
return  of  the  cattle  to  the  defendant  in  the  replevin. 
35  Hen.  6.  40.      Dyer  2  80.      Co.  Lit.  145. 

A  bailiff  who  makes  conuzance  may  have  judgment 
of  a  return,  and  confequently  a  writ  de  returno  habenda 
grounded  on  fuch  judgment.      Co.  Ent.  59. 

The  writ  de  returno  habendo  is  not  a  returnable  procefs. 
2  Rol.  Abr.  433. 

If  the  defendant  hath  a  return  awarded  to  him,  and 
he  fueth  a  writ  de  returno  habendo,  and  the  fheriff  return 
on  the  pluries,  quod  averia  elongata  funt,  IjSc.  he  ftiall 
have  a  fc'ire  facias  againft  the  pledges,  fs'c.  According 
to  the  ftatute  of  JVeJim.  2.  and  if  they,  have  nothing, 
then  they  (hall  have  a  Withernam  againft  the  plaintiff  of 
the  plaint  ff's  own  cattle,     F.  N.  B.  I'jz. 

Return  irreplevifable  is  a  judicial  writ  directed  to  the 

(heriff  for  the  final   reftitution  or  return  of  cattle  un- 

juftly   taken   by    another,  and   fo   found    by   verdidl,  or 

after  a  nonfuit  in  a  fecond  deliverance.     2  Rol.  Abr.  434. 

7  0.  If 
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If  the  pka  be  to  tlie  writ,  or  any  otlrer  plea  be  tried 

by  verdidl,  or  judged  mion  demurrer,  return  irreplevife- 

'  able  ftiail   be  awaided,    and   no  new  replevin    (hall    be 

granKd,  nor  any  fecond  deliverance  by  the  aft  of  H'ejim. 

2.   but  only  upon  nonfuit.      2  Injl.  340.     Dyer  280. 

If  upon  iflue  joined  in  replevin  the  plaintiff  does  not 
appear  on  the  trial,  being  called  for  that  purpofe,  yet  re- 
turn irreplevifcable  fliall  not  be  awarded,  as  in  cafe  of  a 
verdidl's  being  given,  but  the  party  may  have  a  writ  of 
fecond  deliverance,  as  well  as  if  it  had  been  a  nonfuit 
before  declaration  or  appearance.      3  Leon.  49. 

If  a  man  has  return  irreplevifcable,  and  a  beaft  die  in 
the  pound',  he  may  diflrain  a-new  ;  fo  if  the  beaft  die 
before  judgment.      Hob.  61. 

If  return  irreplevifeable  be  awarded,  the  owner  of  the 
cattle  may  offer  the  arrearages  ;  and  if  the  defendant  re- 
fafes  to  deliver  the  diftrefs,  the  plaintiff  may  have  de- 
tinue, becaufe  the  diflrefi  is  only  in  nature  of  a  pledge. 
I  Ld.  Raym.  720. 

By  the  ftatute  of  IVeJlm.  I.  cap.  17.  If  the  party  who 
diftrains,  conveys  the  dll^refs  into  any  houfe,  park,  caftle 
or  other  place  of  ftrength,  and  refufes  to  fuffer  them  to 
he  replevied,  the  (heriff^  may  tike  the  pojfe  com.  and  on 
requeil  and  refufal  break  open  fuel)  houfe,  caftle,  bfc. 
and  make  deliverance  ;  and  this  WiS  a  neceflary  law  fo 
fcion  after  the  irregular  time  of  Hen.  3.  2  Inji.  193. 
5  Co.  03.      Dak.  &h.  373. 

If  the  fherift"  returns,  that  the  bcafts  are  inclofcd  in  a 
park  among  favages,  or  inclofed  in  a  caftle,  bfc.  he  (hall 
be  amerced,  and  another  writ  of  replevin  (hall  be  awar- 
ded ;  for  he  ought  to  have  taken  the  pojfe  com.  for  this 
was  a  denial.     F.  N.  fi.  257.   Hale's  notes. 

If  the  fherlfF  return,  quod  mandavi  hallivo  libertatis, 
is^c,  qui  nullum  dedit  mihi  refponfum,  or  that  the  bailiff 
will  not  make  deliverance  of  the  cattle,  thefe  are  not 
good  returns  ;  for  by  the  faid  ftatute  of  IVeJim.  I,  the 
(herifF  upon  fuch  return  made  to  him  by  the  bailifF, 
eught  prefently  to  enter  into  the  franchife,  and  make  de- 
liverance of  the  cattle  taken.     F.  N.  B.  157. 

If  a  man  fue  a  replevin  in  the  county  court  without 
Writ,  and  the  bailiff  return  to  the  fherifF,  that  he  cannot 
have  view  of  the  cattle  to  deliver  them,  the  fherifF  by  inqueft 
of  office  ought  to  inquire  into;  the  truth  thereof,  and  if  it 
be  found  by  a  jury,  that  the  cattle  are  eloigned,  ^c.  the 
fherift'  in  the  county  court  may  award  a  lyithertMm  to 
take  the  defendant's  cattle;  and  if  the  ftierifF  will  not 
award  a  Withernam,  then  the  plaintiff"  ftiall  have  a  writ 
Out  of  Chancery  direfled  unto  the  fherift"  rehearling  the 
whole  matter,  commanding  him  to  award  ^  IVithernom, 
Ifc.  and  he  may  have  an  alias,  and  after  a  pluries,  and 
an  attachment  againft  the  (herifii^  if  he  wIU  not  execute 
the  King's  corpniand.     F.  N.  B,  ijS. 

If  the  fherifF  return,  quod  averia  elongata  ad  loca  in- 
cognita, this  is  a  good  return,  and  the  party  muft  purfue 
his  writ  of  Withernam;  but  if  the  fherift'  return  averia 
ehngata  ad  loca  incognita  infra  comitatum  meum,  he  fhall 
be  amerced,  for  the  law  intends  that  he  may  have  notice 
in  his  county.      Bro.  Retur.  de  Br.  pi.  lOO. 

If  in  replevin  the  fherifF  return,  quod  averia  mortua 
funt,  that  is  a  good  return.     Bro.  Retur.  de-  Br.  pi.  125. 

It  is  a  good  return,  quod  nullus  venit  ex  parte  querentis 
ad  demonflranda  averia  ;  but  it  feems  the  fherift'  is  not 
obliged  to  require  this.      Dalt.  Sh.  556.      Allen  33. 

If  the  fherift"  be  (hewn  a  (tranget's  goods,  and  he 
takes  them,  an  action  of  trefpafs  lies  againft  him,  for 
otherwife  he  could  have  no  remedy  ;  for  being  a  ftranger 
he  cannot  have  the  writ  dc  proprietate  probanda,  and  were 
he  not  intitled  to  this  remedy,  it  would  be  in  the  power  of 
the  (herifF  to  ftrip  a  man's  houfe  of  all  his  goods  ;  but 
Kelw.  feems  to  hold,  that  the  a£tion  lies  more  properly 
againft  the  perfon  who  (hews  the  goods.  2  Rol.  Abf.  55  2. 
Cum.  5-96. 

If  the  fherift"  comes  to  make  replevin  of  beafts  im- 
pounded in  another  man's  foil ;  if  the  place  be  inclofed, 
and  has  a  gate  open  to  the  inclofure,  he  cannot  break 
the  inclofure,  and  enter  thereby,  when  he  may  enter  by 
the  open  gate  ;  but  if  the  owner  hinders  him,  fo  that  he 
Cannot  go  by  the  open  gate  for  fear  of  death,  he  may 
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break  tie  inclofure,  and  enter  there;   20  //.  6.  28.     a. 
Rol.  Abr.  537. 

The  flieriff  is  to  return,  that  the  cattle  arc  eloigned^ 
or  that  no  perfon  came  to  (hew,  <2c.  or  a  delivery  ;  but 
he  cannot  return,  that  the  defendant  non  cepit  the  cattle, 
becaufe  it  is  fuppof<?d  in  the  writ,  and  is  the  ground  of 
it,  which  the  (herifF  cannot  falfify.  I  Ld.  Raym.  tl-i. 
I  Lutiv.  581.     See  3U0l3?p,  SDill'l'CfS. 

And  for  more  learning  concerning  Replevin,  fee  4  Bac. 
Abr.  and  18  Vin.  Abr.  /;'/.   Replevin. 

UcplirilttOU,  (Replicatio)  Is  an  exception  or  anfvver 
made  by  the  plaintiff'  in  a  fuit  to  '.he  defendant's  plea:. 
And  it  is  alfo  that  which  the  complainant  replies  to  the 
defendant's  anfvver  in  Chancery,  t^c.  Wejl.  Symi.  par,' 
2.  The  replication  is  to  contain  certainty,  and  not  vary 
from  the  declaration,  but  muft  purfue  and  maintain  the 
caufe  of  the  plaintiff's  a£lion  ;  otherwife  it  will  be  a  de- 
parture in  pleading,  and  going  to  another  matter.  1  Infl, 
3."4.  Though  as  a  faulty  bar  may  be  made  good  by  the 
replication  ;  fo  fometimes  a  replication  is  made  good  by 
a  rejoinder;  but  if  it  wants  fubftance,  a  rejoinder  can 
never  help  it.     2  Lil.  Abr.  462. 

A  replication  being  intire,  and  ill  in  part,  is  ill  in  the 
whole:  But  if  there  be  three  replications,  and  one  of 
them  is  fuperfluous,  and  the  other  two  fufficient,  and 
the  defendant  demurs  generally,  the  plaintiff"  may  have 
judgment  upon  thofe  which  are  fufEcient.  2  Sound, 
17.  I  Saund.  338.  "Where  the  defendant  pleads  in  bar, 
and  the  plaintiff  replies  infufficiently  ;  if  the  defendant 
demurs  fpecially  upon  the  replication,  and  the  bar  is 
infufficient,  if  the  aftion  be  of  fuch  a  nature  that  a 
title  is  fet  forth  in  the  declaration  or  count,  as  in  a  /ar- 
medon,  &c.  judgment  may  be  given  for  the  plaintifF  up- 
on the  infufHcient  bar  of  the  defendant :  And  where  the 
title  doth  not  appear  till  fet  forth  in  the  replication,  and 
that  is  inftifEcient,  there  judgment  (hall  be  had  for  ths 
defendant  for  the  ill  replication.  ,  Godb.  138.  i  Leorii 
75.     3  Nelf  Abr.  133. 

If  the  bar  is  naught,  and  the  replication  likewife,  tho 
plaintifF  (hall  never  have  judgment :  So  if  there  is  a  x'a-t 
riance  between  the  declaration  and  the  replication,  tho-' 
there  be  a  verdift,  i3c.  Hob.  13.  Style  356.  And  re-» 
plication  concludes  either  with  hoc  paratus  ejl  verifiiore, 
or  to  fhe  country.  In  a£tion  on  a  bond  to  pay  all  lumj 
expended  about  a  certain  bufinefs,  fs'c.  on  the  defendant's 
pleading  he  paid  all  ;  the  plaintift"  replied,  that  he  had 
not,  fs"  hoc  paratus,  isfc.  Upon  g  dtmurrer  it  was  held 
the  plaintifF  ought  to  have  concluded  to  the  country  ;  be- 
caufe there  is  an  affirmative  and  negative;  and  if  he 
might  be  admitted  to  aver  his  replication  thus,  there 
would  be  no  end  in  pleading.  Rcym.  98.  But  where 
new  matter  is  ofFered  in  a  replication,  the  plaintifF  (hould 
aver  is  plea,  fo  as  to  give  the  defendant  an  opportunity 
to  rejoin,  4  Mod.  285.  Lutzu.  98.  See  iq  Fin.  Ain 
29 44. 

MCJJO^t,  (RepsrtuSi)  Is  a  publick  relation  of  cafes  jtif 
dicially  argued,  debated,  refolved  or  adjudged  in  any  of 
the  King's  courts  of  juftice,  with  the  caufes  and  reafon« 
of  the  fame  delivered  by  the  judges.  Co.  on  Lit.  fol. 
293.  Alfo  when  the  Chancery,  or  other  court,  refer 
the  ftating  of  fome  cafe,  or  comparing  an  account,  £jfA 
to  a  Majier  of  Chancery,  or  other  referree,  his  certificate 
therein  is  cal!e<l  a  r^/>«r/.     Covifell,  edit.   J727.  ''i 

A  report  by  a  Mafter  in  Chancery,  is  as  a-  judgmant 
of  the  court.  Per  Ld.  C.  Parker.  Wms's  Rep.  653. 
Trin.  1720.  in  the  cafe  of  Brcivn  v.  Barkham. 

By  a  ftanding  order  of  the  court  of  Chancery,  mad« 
by  the  Lords  Commiflioners  in  the  4  IV.  bf  M.  it  was 
direfted.  That  all  reports  (hould  be  filed  .within  four 
days  after  the  making,  otherwife  no  decree  or  proceed- 
ings  to  be  had  thereupon  ;  but  the  regifter  reporting, 
thaX  it  was  fufficient  if  the  report  were  filed  before  any 
proceedings  had  thereupon,  though  not  done  within  four 
days  after  making,  Ld.  C.  King  agreed  thereto.  And 
the  court  took  it  to  be  well  enough,  though  in  this  caii 
the  motion  to  confirm  the  report  nifi  caufa,  was  made 
the  fame  day  that  the  report  wa?;  filed,  z  Wms's  Rep.  517. 
Eyles  (and  T'rujieef  of  the  S.  S.  Company)  v.  Ward, 
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It  is  not  iifual  to  confirm  reports  of  Receiver's  ac- 
cpunts,  per  Maftsr  of  the  Rolls.  2  TVir.i's  Rep.  66l. 
Affch.  IT^4-   in  tl;e  cafe  of  Cowper  v.  Earl  Cowper. 

KeyoStiOll  of  t\]t  foieiJ,  (Rcpo/nh  forejla)  Was  an 
^  wr.ereby  certain  forelt  grounds  being  matje  purlieu  up- 
qn  view,  were  by  a  feconiJ  view  laid  to  the  foreft  again. 
Minwood,  part  I.  pag.   178. 

UEyiCfCUtdtiOit,  {  Reprafcntatio)  Is  a  perfonating  of 
s^nother :  And  there  is  an  heir  by  reprefentation,  where 
afatherdies  in  the  life  of  the  grandfather,  leaving  a  fon, 
who  (hall  inherit  his  grandfather's  eftate,  before  the  fa- 
ther's brother,  tic.  Bio.  Ahr.  303.  Alfo  executors  re- 
prefejU  the  pcrfon  of  the  teliator,  to  receive  money  and 
afibts.     Co.  Lit.  209. 

Kep^teViC,  (from  the  Fr.  Ri-pris)  Signifies  to  take 
back  or  fufpend  a  prifoner  from  the  execution  and  pro- 
ceediag  of  the  law;  for  that  tirrve.  Terms  de  Ley  527. 
{^very  judic  that  hath  power  to  order  anv  execution,  hath 
power  to  grant  a  reprieve  ;  and  oftentimes  execution  is 
ftaid  upo/i  condition  of  tranfportation.  B.it  no  prifoner 
conviSed  of  any  felony,  for  which  1  e  cannot  have  his 
clergy,  at  the  fefTions  at  the  Oltl  Bailiy  for  London  or 
Mi'ldUfex.,  Is'c.  ought  to  be  reprieved  but  in  open  fef- 
finns ;  and  reprieves  are  not  to  he  granred  other  wife, 
yithout  the  Kmj's  exprefs  warrant,  not  by  order  of  any 
juftices  of  gaoJ  delivery.  KeL  4.  2  Hawk.  P.  C.  463. 
Wood's  Injl.  662.  If  a  woman  is  condemned  for  treafon 
or  felony,  and  fhe  is  found  by  an  inquefl  or  jury  of  ma- 
trons impanelled  by  the  ihsrifF,  isfc.  to  be  quick  with 
child,  execution  fhall  be  refpited,  and  the  woman  reprie- 
ved till  her  delivery  ;  though  {he  fhall  take  this  favour 
but  once  ;  and  flie  cannot  fave  herfelf  by  this  means  from 
pleading  upon  her  arraignment,  nor  from  having  judg- 
ment pronounced  againft  her  on  her  conviction.  S:  P. 
C.  198.  H.  P.  C.  272.  Finch  478.  Where  it  is  f<nind 
by  a  jury  of  women,  that  a  woman  convicted  of  felony, 
is  with  child,  fome  judges  have  ufed  to  command  a  re- 
fpite  of  her  execution  until  a  convenient  time,  /.  e.  a 
month  after  her  delivery,  and  then  to  be  executed,  but 
this  is  irregular,  for  (he  may  have  a  pardon  to  plead,  and 
therefore  to  be  reprieved  till  the  next  feflions.  12  JJf. 
JO.     I  Hale's  Hift.  P.  C.  368,   369. 

ISepitCalS,  (Reprifalia,  from  the  French  Reprlfe,  i.  e. 
Recoptio,  vel  captio  ret  unius  in  alterius  faiisfactionem)  Is 
the  taking  of  one  thmg  in  fjti^fa£tion  of  another,  and  is 
all  one  in  the  Common  and  Civil  Jaw.,  Reprifalia  eji- po- 
tejlas  pigmrandi  contra  qucmlibet  de  ierr^a  debitoris  data  cre- 
ditori  pr'!  irijuri:s  &  damnis  acceptis.  Vocabular.  utriusq; 
juris.  This  among  the  antier.t  R.^mans  was  called  Clari- 
galio,  of  the  verb,  clarigo,  i.  res  dare  repetere.  It  is 
named  in  the  fiatute  27  E.  3.  Jiat.  2.  cap.  17.  Law 
of  marque,  becaufe  one  for  defe£l  of  jiiftice  in  another 
territory,  redrefieih  himfelf  by  the  goods  belonging  to 
men  of  that  territorv,  taken  within  his  own  bounds. 
Cow.-!L   e-li}.  1-J2J.    See  ip.iCClUe. 

McpitfCS,  Is  commonly  taken  for  deduflions  and  du- 
ties which  are  yearly  paid  out  of  a  manor  and  lands,  as 
rent- charge,  rent-fed,  penjions,  corrodies,  annuities,  fees 
of  Jiewards,  cr  bailiffs,  isfc.  Wherefore  when  we  fpeak 
of  the  clear  yearly  value  of  a  manor,  we  (iy  it  is  fo  much 
per  annum  ultra  reprifas,  befides  all  reprifes.  Cowell, 
edit.  1727.  .  . 

UCiltJgHaMt,  (Repugnans)  Is  what  is  contrary  to  3ny 
thing  faid  before,  fac.  A  deed  of  feofirment  of  hands 
to  B.  with  warranty,  provifi  the  warranty  fhall  be  void, 
is  a  vo'd  prcvifo,  as  habendum  in  a  deed  repugnant  to  the 
premifle«,  is  void  ;  for  both  being  in  one  inftrument 
where  the  laft  claufe  is  repugnant  to  the  firft,  the  laft  is 
void  ;  but  if  the  provifo  leaves  any  benefit  of  this  war- 
ranty to  the  feofFee ;  as  if  it  be,  that  he  Ihai!  not  vouch, 
in  as  much  as  it  leaves  rebutter  to  him,  it  is  a  good  pro- 
vifo. By  deed  made  at  another  time,  fuch  warranty  may 
be  deftrr:yed.      'Jenk.  g6.  pi.  86. 

Where  contrarieties  are  in  feveral  parts  of  deeds  or  fines, 
the  firfl  part  (hall  (fand  ;  in  wilivthe  laft,  if  the  feveral 
cUufes  aie  not  reconcileable  ;  a^  where  a  manor  is  de- 
vifed  in  the  firft  part  of  the  will  to  A.  in  fee,  and  after 
in  the  fame  will   this  manor  is  devifed  to  B.  in  fee,  A. 
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and  B.  in  this  cafe  are  jointenants  ;  but  if  in  the  laft 
claufe  are  negative  words,  that  A.  (hall  not  have  it,  then 
the  devife  to  B.  only,  is  good.     Jenk.  96.  pi.  86. 

In  contracts,  gifts,  verdicts,  evidence,  where  direft 
contrarieties  are  for  the  fame  thing  at  the  fame  time,  all 
is  void.      Jenk.  g6.  pi.  86. 

A.  made  B.  and  C.  executors,  provided  that  C.  (hall 
not  adminifler  his  goods.  B.  and  C.  brought  debt  upon 
a  bond  as  executors.  It  was  held  that  the  adlion  was 
well  brought ;  for  the  provifo  is  void.  D.  3.  b.  4.  pi,  7. 
(Sfc.       Trin.  19  Hen.  8.    Anon'. 

A.  gives  lands  to  B.  in  tail,  provided  A.  fhall  take  the 
profits  of  part  for  1000  years;  the  provifo  is  void  ;  for  in 
common  prefumption  it  takes  away  the  benefit  and  in- 
tereft  of  the  grantee  in  that  parcel.  PerJVray,  in  deli- 
vering the -opinion  of  the  court.  Cro.  Eliz.  35.  Mich. 
36  £5*  37  EUz.  B.  R.  in  cafe  of  Mildmay  v.  Standijh. 

An  award,  that  each  of  them  (hall  give  the  other  a 
general  releafe  within  four  days  after  the  award  ;  provifo 
that  if  either  of  them  difliked  the  award  within  20  days 
after  it  be  made,  and  (hould  pay  to  the  other  within  the 
faid  20  days  10;.  that  then  the  arbitrement  (hall  be  void, 
the  provifo  is  repugnant,  and  judgment  for  the  plaintiff. 
Cro.  E.  291.  Hd.  35  Eliz.  in  B.  R.  Sharlay  v.  RS- 
chardfon. 

A  provifo  good  in  the  commencement  may  by  confe- 
quence  become  repugnant,  as  grant  of  rent  by  deed  for 
life,  provided  that  it  (hall  not  charge  his  perfon  ;  the  pro- 
vifo is  good,  but  if  the  rent  be  arrear,  and  the  grantee 
die,  his  executors  (hall  charge  the  perfon  of  the  grantor 
in  debt;  for  otherwife  they  (hall  be  remedilefs;  and  fo 
'tis  now  repugnant,  and  by  confequence  void.  bRep, 
\\.  b.    Mich.  3  Jac.  B.  R.  in  Mildmafs  cafe. 

iSCpUtattOn,  {Reputatio)  Is  defined  bv  Sir  Edw.  Coh 
to  be  vulgaris  opinio  ubi  non  efl  Veritas ;  and  he  tells  us,  that 
vulgaris  opinio  eji  duplex,  viz,  Una  erta  inter  graves  i^ 
difcretos  fS"  quts  vultum  veritatis  habct ;  altera  orta  inter 
Uves  y  vulgares  homines  ahfque  fpecie  veritatis.  4  Rep. 
104.  That  is  not  reputation  which  this  or  that  man  fays ; 
but  that  which  generally  hath  been,  and  manv  men  have 
faid  or  thought.  1  Leon,  15.  A  little  time  is  fufficfenf 
for  the  gaining  of  a  reputation,  which  needs  not  a  very 
ancient  pedigree  to  eftabli(h  it ;  for  general  acceptation 
will  produce  a  reputation.  2  Cro,  308.  i  Leon,  But 
it  has  been  held,  that  common  reputation  cannot  be  in- 
tended of  an  opinion  which  is  conceived  of  four  or  five 
years  (landing  ;  but  of  long  time.  2  Lil,  Abr.  464.  And 
fome  fpecial  matter  muft  be  averred  to  induce  a  reputa- 
tion. Ibid.  Land  may  be  reputed  parcel  of  a  manor ; 
though  not  really  fo.  I  Vent.c^i,  2  Mod.  6 j.  3  iVf^. 
Abr.  137.  And  there  is  a  parifh,  and  office  in  reputar 
ti'on,  lie. 

ISepUtattOU  or  Jramc,  is  under  the  proteflion  of  the 
law,  as  all  perfons  have  an  intereft  in  their  good  name  ; 
and  fcandal  and  defamation  are  injurious  to  it,  though 
defamatory  words  are  not  actionable,  otherwife  than  as 
they  are  a  damage  to  the  edate  of  the  perfon  injured. 
IVood's  Inji,  37. 

lSC(ltt£tt ,  Of  things  to  be  done  :  Where  one  is  to  do  a 
collateral  thing,  agreed  00  making  a  contract,  there  oucrhf 
to  be  a  requeft  to  do  it.  2  Lil.  Abr.  464.  If  a  duty  is 
due,  it  is  payable  without  requeft  ;  On  promife  to  pay  a 
duty  precedent  on  requeft  there  needs  no  a<Etual  requeft ; 
but  upon  a  promife  for  a  penalty  or  collateral  fum,  there 
(hould  be  an  a£tual  requed  before  the  action  is  brought, 
Cro.  Eliz.  "J if.  I  Saund,  33,  I  Lev,  289.  If  a  debt  is 
before  a  promife,  a  requeft  is  not  necefTary,  for  then  a  re- 
queft is  not  any  caufe  of  the  action  ;  tho'  in  cafe  of  a  pro- 
mife generally  to  pay  upon  requeft,  the  a£tion  arifes  upon 
requeft,  and  not  before.  Cro,  Jac.  201.  I  Lev,  48. 
Aiftion  of  debt,  for  money  due  on  a  bond,  may  be 
brought  without  alleging  a  fpecial  requeft;  and  if  the 
action  is  for  debt,  not  appointed  to  be  paid  upon  requeft, 
there  needs  no  fpecial  requeft  to  be  laid  in  the  declara- 
tion ;  otherwife  if  it  is  of  a  thing  collateral.  Cro.  Eliz, 
229,  523.  A  man  promifes  to  deliver  upon  requeft, 
fuch  goods  as  were  delivered  to  him  ;  if  an  a£lion  of  de- 
tinue is   brought,  the  plaintiff  need  not  allege  a  fpecial 
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•frquedi  becauft- tlieaflion  is  for  th«  thing  itfelfi  But  it  an 
aflion  of  the  cafe  is  had  for  thefe  goods,  then  the  reqiieft 
muft  be  fpecially  alleged  j  as  it  is  not  brought  for  the  thing 
itfelf,  but  for  damages.  Sid.  66.  3  Saii.  309.  If  a 
promife  is  made  to  pay  money  to  plaintiff  upon  requeft, 
no  fpecial  requelb  is  req'iireJ  :  But  where  there  are  mu- 
tual pfomiftb  between  two  perfons  to  pay  each  other 
money  upon  reqoeft,  if  they  do  not  perform  fuch  an 
award,  th:  requeft  is  to  be  fpecially  alleged.  And  if 
there  is  a  promife  to  pay  money  upon  requeft,  and  he 
dies  before  any  requeft  made,  it  fliall  be  paid  to  his  exe- 
cutors ;  but  not  till   the  requeft  is  made.     3  SalL  309. 

3  Bu!/i.  259.    See  HDemimD. 
Ketineftg.    See  Coucc  of  cccittefls!. 

Here  lOlintp.  if^ms  Jhall  be  delivered  in  the  full 
(ounty,  or    leie  county.     Statute   2   Edw.  3.  cap.  5.     See 

Ut'cr  ccuntp. 

IScfrcit,  (Receptio,)  Is  an  admilfion,  or  receiving  a 
third  perfon  to  plead  his  right  in  a  caufe  formerly  com- 
menced between  other  two.  New  Book  of  Entries,  verb. 
Refceit.  As  if  the  tenant  for  life  or  years  brings  an  ac- 
tion, he  in  the  reveifion  comes  in,  and  prays  to  be  re- 
ceived to  defend  the  land,  and  to  plead  with  the  de- 
mandant. See  i^ru.  .tit.  Refceit,  f.  205.  and  Perkim's 
Dower  488.  The  Civilians  call  this  admijftonem  tertii 
pro  fuo  interejje.  Refceit  is  alfo  applied  to  an  admittance 
of  plea,  tho'  the  controverfy  be  only  between  two.  See 
Broke,  tit.  EJIoppel,  and  Co.  on  Litt.  fol.  192. 

If  the  hufband  or  tenant  for  life  makes  default,  i^c. 
the  wife  or  he  in  reverfion  fhall  be  received.  St.  Wejlm. 
2.    13  Ed.  I.  c.  3. 

Proceedings  where  the  demandant  vouched,  Js'f.  on 
the  tenant's  (hewing  his  right,  5/^/.  WeJlm.  2.  13  Ed. 
\.  c.  \. 

The  tenant  by  receipt  fhall  find  fecurity  to  the  deman- 
dant to  anfwer  the  mefne  profits,  St.  de  Defenf.  jur.  20 
Ed.  I.  fi.  3.     13  i2.  2.7?.  I.  c.  17. 

He  in  reverfion  or  remainder  may  have  attaint  or  writ 
of  error  on  a  recovery  againft  the  particular  tenant,  9 
R.  2.  c.  3. 

He  in  reverfion  may  be  received  at  the  day  that  the 
tenant  pleads,  or  before,  13  R.  1.  Ji.  I.  c.  17.  At  a 
day  of  continuance  after  the  default,   2  H.  6.  c.  16. 

Days  of  grace  may  be  given  againft  tenant  by  receipt, 
13  i2.  2.7?.  I.  c.  17. 

Tenant  by  receipt  fliall  have  no  dilatory  plea,  13^. 
2.  fl.  I.   c.  17.     See  19  Vin.  Abr.  48 94. 

ISefCCit  of  Ijomage,  (Receptio  homagii,)  Is  the  lord's 
receiving  homage  of  his  tenant  at  his  admillion  to  the 
land.      Kitchin,  fol.  14.8.     See  l^OmagC. 

HcfcOUS  or  ikcfrttC,  (Rcfcujfus,  from  the  French  ref- 
coufe,  i.  Uberatio)  Is  a  tefiftance  againft  lawful  authority ; 
as  if  a  bailiff",  or  other  officer,  upon  a  writ  do  arreft  a 
man,  and  others  by  violence  take  him  away,  or  procure 
his  efcape  ;  this  is  a  refcous  in  fail.  So  if  one  diftrain 
bcafts  for  damage  feafant,  in  his  ground,  as  he  drives 
them  in  the  highway  towards  the  pound,  they  enter  into 
the  owner's  houfe,  and  he  with-holds  them  there,  and 
he  will  not  deliver  them  upon  demand,  this  detainer  is 
a  refcous  in  law.  Co.  on  Lit.  lib.  2.  cap.  12.  Caffa- 
naus  in  his  book  De  Canfueiud.  Burg.  f.  294.  hath  the 
fame  words  coupled  with  refijientia.  It  is  alfo  ufed  for  a 
writ  which  lies  for  this  fadt  called  Breve  de  rcfcujfu, 
whereof  you  may  fee  both  the  form  and  ufe  in  F.  N.  B. 
fol.  1 01.  Reg.  of  IVrits.,  fol.  125.  and  New  Book  of 
Entries,  verb.  Refcous.  This  in  fome  cafes,  in  matters 
relating  to  treafon,  is  treafon  ;  and  in  matters  concer- 
ning felony,   is  felony.     Cromp.  Jujl.  fol.  54.      Cowell. 

Refcue  is  the  taking  away  and  fetting  at  liberty  againft 
law  any  diftrefs  taken  for  rent,  or  fervices,  or  da- 
mage fefant ;  but  the  more  general  notion  of  refcous  is, 
the  forcible  freeing  another  from  an  arreft  or  fome  legal 
commitment,  which  being  a  high  offence,  fubjeds  the 
•offender  not  only  to  an  a6iion  at  the  fuit  of  the  party  in- 
jured, but  likewife  to  fine  and  imprifonment  at  the  fuit 
of  the  King.     Co.  Lit.  160.     F.  N.  B.  226. 

If  a  man  diftrain  cattle,  and  as  he  is  driving  them  to 
the  pound  they  go  into  the  owner's  houfe,  and  he  refufcs 
to  deliver  them,  this  is  a  refcue  in  law.     Co,  Lit.  161. 
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But  here  we  muft  obferve,  that  there  can  be  no  ref- 
cous but  where  the  party  has  had  the  actual  poffefEon  of  ■ 
the  cattle,  or  other  things  whereof  the  refcous  is  fuppo. 
fed  to  be  made  ;  for  if  a  man  come  to  arreft  another,  or 
to  diftrain,  and  is  difturbed,  regularly  his  remedy  is  by 
a<£tion  on  the  cafe.  Co.  Lit.  161.  a.  Lit.  Rep,  206. 
Hetl.  145. 

If  upon  a  fieri  facias  the  (heriff  feizes  goods  which  are 
taken  away  by  a  ftranger,  this  is  not  properly  a  refcue; 
for  by  the  feizure  of  the  goods,  by  virtue  of  the  fieri  fa- 
cias, the  ftieriff  has  a  property  in  them,  and  may  main- 
tain trefpafs  or  trover  for  them  ;  alfo  the  party  injured 
may  have  an  adlion  on  the  cale  a^.ainft  the  wrong-doer. 
Hetl.  145.  Lit.  Rep.  296.  Sheriff'  of  Surry  v.  Jlderten. 
If  upon  z  fieri  facias  the  fherift"  returned  that  he  had 
feized  the  goods,  but  that  they  were  refcued  by  B.  and 
C.  l^c.  this  is  not  a  good  return,  but  he  fhall  be  amer- 
ced ;  the  party  alfo,  at  whofe  fuit  the  execution  iffued, 
may  charge  him  by  fcire  facias  for  the  value  of  the 
goods.      1  Vent.  21.      z  Sound.  343.      1  Show.  180. 

If  the  lord  diftrain  for  rent  when  none  is  due,  the  te- 
nant may  lawfully  make  refcous;  fo  may  a  ftranger,  if 
his  beafts  be  diftrained  when  no  rent  is  due.  So  if  the 
tenant  tender  the  rent  when  the  lord  comes  to  diftrain, 
and  yet  he  does  diftrain,  or  if  he  diftrain  any  thing 
not  diftrainable,  as  beafts  of  the  plough,  when  other 
fufficient  diftrefs  may  be  taken,  the  tenant  may  make  ref- 
cous ;  fo  may  he  if  the  lord  diftrain  in  the  highway  oj 
out  of  his  fee.      Co.  Lit.  47,   160.  h.    ibi.  a. 

But  though  there  muft  be  reafon  for  the  diftrefs,  and 
that  otherwife  the  refcue  cannot  be  unlawful ;  yet  it  hath 
been  held- in  a  parco  fraiio,  that  the  defendant  cannot 
juftify  breaking  the  pound,  and  taking  out  the  cattle, 
though  the  diftrefs  was  without  caufe,  becaufe  they  ar« 
now  in  the  adlual  cuftody  of  the  law.  Salk.  247.  Cotf' 
■worth  V.  Bettifon. 

There  is  a  difference  between  a  man's  being  arrcfted  by 
a  warrant  on  record,  and  by  a  general  authority  in  law  ; 
for  if  a  capias  be  awarded  to  the  flieriff  to  arreft  a  maa 
for  felony,  though  he  be  innocent,  he  cannot  make  ref- 
cue ;  but  if  a  fheriff  will  by  the  general  authority  com- 
mitted to  him  by  law  arreft  any  man  for  felony,  if  he 
be  innocent  he  may  refcue  himfelf.  Co.  Lit.  161.  See 
5  Co.  68.  Mackalley'i  cafe.     6  Co.  54.     Cro.  Jac.  486. 

1 .  Of  the  offence  of  making  a  refcue,  and  how  the  offen- 
ders are  to  be  proceeded  againji,  and  punijhed. 

2.  Of  the  form  of  the  proceedings  on  a  refcue. 

3.  In  what  cafes  the  fheriff  may  return  a  refcue  ;  of  tht' 
form  of  the  return,  and  for  what  defeiis  it  may  be  quaftjed. 

I.  Of  the  offence  of  making  a  refcue,  and  how  the  offen- 
ders are  to  be  proceeded  againji,  and  punifhed. 

It  feems  agreed,  that  the  refcuinga  perfon  imprifonej 
for  felony,  is  alfo  felony  by  the  Common  law.  1  Ha^ 
Hiji.  P.  C.  606. 

Alfo  it  is  agreed,  that  a  ftranger  who  refcues  a  perfpO 
committed  for,  and  guilty  of  high  treafon,  knowing  his 
to  be  fo  is  in  all  cafes  guilty  of  high  treafon.  Statm 
P.  C.  II.  I  Jon.  455.  Whether  he  knew  that  thp 
prifoners  were  fo  committed  or  not.     Cro.  Car.  583, 

To  make  a  refcue  felony,  the  following  rules  are  la 
down  by  Lord  Chief  Juftice  Hale;  ift.  That  it  is  n«| 
ceffary  that  the  felon  be  in  cuftody  or  under  arreft  for  fft- 
lony  ;  and  therefore  if  ^.  hinder  an  arreft,  whereby  t|tf 
felon  efcapes,  the  townfhip  fhall  be  amerced  for  the  el- 
cape,  and  A.  fhall  be  fined  for  the  hindrance  of  his  US', 
king  J  but  it  is  not  felony  in  A.  becaufe  the  felon  vfifk 
not  taken.  i  Hal.  Hift.  P.  C.  6c6.  3  Ed.  3.  Coroh 
333.     Stamf  31. 

So  to  make  a  refcue  felony,  the  party  refcued  muft  te 
under  cuftody  for  felony  or  fufpicion  of  felony ;  and  ft 
is  all  one  whether  he  be  in  cuftody  for  that  account  1^ 
a  private  perfon,  or  by  an  cfEcer,  or  warrant  of  a  juf- 
tice ;  for  whe/e  the  arreft  of  a  felon  is  lawful,  the  refcui 
of  him  is  felony  j  but  it  feems  neceffary  that  he  fhould 
have  knowledge  that  the  perfon  is  under  arteft  for  felyny- 

il 
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ii;  he  be  in  the  cuftody  of  a  private  perfon.  t  Hal.  H'tji. 
P.  C.  bob. 

Bat  if  he  be  in  cuftody  of  an  officer,  as  conftable  or 
(henff,  there,  at  his  peril,  he  is  to  take  notice  of  it ;  and 
fo  it  is  if  there  be  felons  in  a  prifon,  and  A.  not  know- 
inc  of  'fj  b'eaks  the  prifon,  and  lets  out  the  prifoners, 
thoush  he  k'lew  not  that  there  were  felons  there,  it  is 
felony.      I  Hal.  Hi/i.  P.  C.  bob.     Cro.  Car.  5 S3. 

A  perfon  commitied  for  high  treafon,  who  breaks  the 
prifon,  and  efcapss,  is  guilty  of  felonv,  unlefs  he  lets 
others  alfo  efcape  whom  he  knows  to  be  committed  for 
high  trejfon  ;  in  which  cafe  he  is  guilty  of  high  treafoPj 
not  in  iefpe6t  of  his  own  breaking  of  prifon,  but  of  the 
refcous  of  the  others.     2  Hawk.  P.  C.  1^0. 

If  the  perfon  refcued  were  indidted  or  attainted  of  fe- 
veral  felonies,  yet  the  efcape  or  refcue  of  fuch  a  perfon 
makes  but  one  felony,     i  Hal.  Hi/}.  P.  C.  599. 

Wherever  the  imprifonment  is  fo  far  groundlefs  or  ir- 
regular, or  the  breaking  of  a  prifon  is  occafioned  by  fuch 
a  neceflity,  &c.  that  the  party  himfelf  breaking  prifon, 
is  either  by  the  Common  law,  or  by  the  flatute  De  fran- 
gtntibus  prifonam,  faved  from  the  penalty  of  a  capital  of- 
fender, a  flranger  who  refcues  him  from  fuch  imprifon- 
ment is  in  like  manner  alfo  excufed  ;  ^  fic  e  converfo. 
a  Hawk.  P.  C.  139. 

A  return  of  a  refcue  of  a  felon  by  the  (heriff  againfl 
jt.  is  not  fufficient  to  put  him  to  anfwer  for  it  as  a  felony, 
without  indiflment  or  prefentment,  by  the  ftatute  25 
Ed.  3.  c.  4.     I  Hal.  Hiji.  P.  C.  bob. 

As  in  cafe  of  an  efcape,  fo  in  cafe  of  a  refcue,  if  the 
party  refcued  be  imprifoned  for  felony,  and  be  refcued 
before  indictment,  the  indiftment  muft  furmife  a  felony 
done,  as  well  as  an  imprifonment  for  felony  or  fufpicion 
thereof;  but  if  the  party  be  indided,  and  taken  by  a 
capias,  and  rtfcued,  then  there  needs  only  a  recital  that 
he  was  indided  prouty  and  taken  and  refcued.  i  Hal. 
P.C.607. 

But  though  the  refcuer  may  be  Inditled  before  the 
principal  be  convided  and  attainted,  yet  he  (hall  not  be 
arraigned  or  tried  before  the  principal  be  attainted ;  but 
if  the  perfon  refcued  were  imprifoned  for  high  treafon, 
the  refcuer  may  immediately  be  arraigned,  for  that  in 
high  treafon  all  are  principals ;  alfo  it  feems  that  he  may 
be  immediately  proceeded  againft  for  a  mifprifion  only, 
if  the  King  pleafe.     2  Hawk.  P.  C.  140. 

The  refcuer  of  a  prifoner  for  felony,  though  not  with- 
in clergy,  yet  fliall  have  his  clergy.  1  Hal.  Hijl.  P.  C. 
607. 

By  the  6  Geo.  1.  cap.  23.  fe£f.  5.  it  is  enabled,  that  if 
any  perfon  (hall  refcue  felons  ordered  for  iranfportation, 
or  affift  them  in  making  their  efcape,  he  (hall  be  guilty 
of  felony,  and  fuller  death  without  benefit  of  clergy.  See 
alfo  9  Geo.  i.  c.  28. 

A'  the  c-fFence  of  refcuing  perfons  in  cafes  of  treafon 
and  felony  is  ufually  punifhed  by  indiflment,  fo  the  of- 
fence of  refcuing  a  perfon  arretted  on  mefne  procefs,  or  in 
execution  after  judgment,  fubjecSs  the  offender  to  a  writ 
of  refcous  or  a  general  a(5lion  of  trefpafs  vi  et  armis,  or  an 
aflion  on  the  cafe,  in  all  which  damages  are  recoverable. 
Alfo  it  is  the  frequent  pra<Sice  of  the  courts  to  grant  an 
attachment  againft  fuch  wrong-doers,  it  being  the  higheft 
violence  and  contempt  that  can  be  offered  to  the  pro- 
cefs of  the  court.  Co.  Lit,  161.  Co.  Ent.  614.  Roji. 
Ent.  577. 

He  who  refcues  a  prifoner  from  any  of  the  courts  of 
Wejlminjler-Hall  without  ftriking  a  blow,  (hall  forfeit 
his  goods  and  the  profits  of  his  lands,  and  fufFer  im- 
prifonment during  life ;  but  not  not  lofe  his  hand,  be- 
caufe  he  did  not  Urike.     22  Ed,  3.  f.  13.     3  Injl.  141. 

It  is  clearly  agreed,  that  for  a  refcous  on  mefne  pro- 
cefs the  party  injured  may  have  either  an  action  of  tref- 
pafs vi  et  armis.,  or  an  action  on  the  cafe,  in  wliich  he 
(hall  recover  his  dtbt  and  damages  againfl:  the  wrong- 
doer ;  and  the  rather,  becaufe  on  mefne  procefs  he  can 
have  no  remedy  againft  the  (herifF.  Cro.  Jac.  486.  Hob. 
180. 

Alfo  it  hath  been  adjudged,  that  for  refcous  of  a 
perfon  in  execution  on  a  capias  ad  falif.  or  capias  utla.  an 
aftion  will  lie  againft  the  refcuer,  though  the  party  in» 
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jured  hath  his  remedy  againft  the  fiierifi,  and  the  (heriff 
hath  his  remedy  againft  the  wrong-doer  ;  for  perhaps  the 
(herifF  may  be  dead  or  infolvent;  but  herein  it  hath  been 
held,  that  if  he  bring  his  aftion  againft  the  party  who 
made  the  refcue,  he  may  plead  it  in  bar  to  an  adlion 
brought  by  the  flierifi^;  fo  if  againft  the  (herifF  or  his  bai- 
lifF,  they  may  plead  that  he  had  fatisfadion  from  the  party, 
fo  that  if  he  recovers  againft  one,  the  other  is  difcharged. 
Hetl.  q^,     Cro,  Car.  log.     Plutt.  gS.     Hob,  iSo. 

By  the  ftatute  2  ff^.  tf  M.  Jiat.  I.  cap.  5.  fea.  5.  it  is 
enaded.  That  upon  pound-breach  or  refcous  of  goods  dif- 
trained  for  rent,  the  perfon  grieved  fhall  in  a  fpecial 
adlion  on  the  cafe  recover  treble  damages  and  cofts  a- 
gainft  the  offenders,  or  againft  the  owners  of  the  goods 
if  they  come  to  his  ufe. 

In  an  adion  upon  the  cafe  for  a  refcous,  upon  this  fta- 
tute it  hath  been  held,  that  the  plaintiff"  fliail  recover  tre- 
ble cofts  as  well  as  treble  damages,  for  the  damages  are  not 
given  by  the  ftatute  but  increafed  ;  an  aflion  on  the  caf6 
lying  for  a  refcous  at  Common  law.  1  ^alk.  205. 
Law/on  V.  Storie, 

An  attachment  will  be  granted  not  only  againft  a 
common  perfon,  but  even  againft  a  peer  of  the  realm, 
for  refcuing  a  perfon  arrefted  by  due  courfe  of  law ;  fo 
that  if  the  (herifF  (hall  in  any  cafe  return  to  the  court, 
that  a  perfon  arrefted,  or  goods  feifed,  or  poffeflion  of 
lands  delivered  by  him,  by  virtue  of  the  King's  writ, 
were  refcued  or  violently  taken  from  him,  i^c.  they  will 
award  an  attachment  againft  the  refcuers.  Dyer  212. 
'i-Jon.  39.     Salk.  322. 

But  herein  it  feems  to  be  the  praftice  of  late,  not  to 
grant  an  attachment  in  any  cafe  for  a  refcous,  unlefs  the 
officer  will  return  it;  for  that  it  hath  been  found  by  ex- 
perience, that  officers  will  take  upon  them  to  fwear  a 
refcous  where  they  will  not  venture  tc  return  one.  2 
Hawk.  P.  C.  153. 

In  a  late  cafe,  a  diftinflion  was  taken  where  an  at* 
tachment  is  prayed  for  a  refcous  in  the  firft  inftance,  and 
where  a  rule  to  fhew  caufe  is  only  afked  ;  in  this  affida- 
davits  of  the  fad  are  fufficient ;  in  the  other  cafe  the  ftie- 
riff's  return  is  requifite.  Trin,  5  Geo.  2.  in  B.R.  Toung 
V.  Payne. 

Where  upon  the  return  of  a  refcue,  an  attachment  is 
granted,  and  the  party  examined  upon  interrogatories^ 
upon  anfwering  them  he  (hall  be  difcharged  ;  but  if  the 
refcous  is  returned  to  the  philazer,  and  procefs  of  out- 
lawry ifFues,  and  the  refcuer  is  brought  into  court,  he 
(hall  not  be  difcharged  upon  affidavits.  Salk.  586.  Rex  r. 
Belt. 

2.  Of  the  form  of  the  proceedings  on  a  refcue. 

An  indidment  of  a  refcous  ought  to  fet  forth  the 
fpecial  circumftances  of  the  fadt  with  fuch  certainty, 
as  to  enable  the  defendant  to  make  a  proper  defence. 
Dyer  164.  That  no  defed  can  be  aided  by  the  verdift. 
I  Rol.Abr.  781. 

And  therefore,  if  an  indidment  lay  the  ofFence  on  an 
uncertain  or  impoffible  day,  as  where  it  lays  it  on  a  fu- 
ture day,  or  lays  one  and  the  fame  ofFcnce  at  different 
days,  or  lays  it  on  fuch  a  day  which  makes  the  indi£l- 
ment  repugnant  to  itfelf,  it  is  void.  Moor  555.  Raj}, 
Ent.  263. 

Where  an  indidment  of  refcous  fet  forth  that  J.  S. 
committed  fuch  a  felony,  fuch  a  day,  and  year  and  place, 
per  quod  A.  B.  pradiiium  J .S.  cepit  et  arrejlavit,  et  in 
falva  cufiodia  fua  ad  tunc  et  ibidem  eundem  f.  S.  habuit  el 
cujiodivit,  it  is  made  a  quare,  whether  the  indidment 
is  not  infufficient,  becaufe  no  time  of  the  arreft  is  alleged 
in  the  fame  fentence  with  it ;  and  it  is  doubtful  whether 
the  time  of  the  cuftody,  which  is  alleged  in  the  next  fen- 
tence by  force  of  the  copulative,  be  applied  alfo  to  the 
arreft  or  not ;  and  Dyer  feems  rather  to  incline  to  the 
contrary  opinion.     Dyer  164.  pi.  bo. 

Alfo  it  is  held  in  Dyer,  that  an  indidment  of  a  refcous 
is  not  good  without  exprefsly  (hewing  the  day  and  year 
both  of  the  arreft  and  alfo  of  the  refcous,  and  that  the 
time  of  the  latter  is  not  fufficiently  (hewn  by  (hewing 
that  of  the  former.     £)yer  164. 
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But  it  has  been  fince  adjudged,  upon  exceptions  taken 
to  an  indlilment  for  a  rcicous,  that  it  was  not  neceflary 
to  allege  the  place  where  the  refcue  was  made,  and  that 
it  fliould  be  intended  that  where  the  arreft  was,  there  al- 
fo  was  the  refcue  without  the  word  ibidem.  Cro.  Jac. 
345.      2  Buljl.  208.   S.  C.   Cramlington'&  cafe. 

An  exception  taken  to  an  indidlment  of  refcous,  that 
it  wanted  the  words  vi  t^  armis  or  manii  forti,  but  over- 
ruled, it  being  held  by  the  court,  that  the  word  refcujfit 
implies  it  to  be  done  by  force.  Cro.  Jac.  345.  The 
fame  exception  taken  in  Cro.  Jac.  473.  over-ruled,  and 
there  held,  that  though  it  were  error  at  Common  law, 
yet  it  is  made  good  by  the  ftatute  37  Hen.  8.  c.  8. 

An  exception  taken  to  an  indidtment  of  a  refcous  from 
a  ferjeant  at  mace,  who  had  taken  a  man  on  a  plaint  in 
London,  becaufc  it  did  not  fet  forth  that  the  perfon  was 
taken  by  virtue  of  any  warrant ;  but  it  being  alleged  that 
he  was  lawfully  arrefted,  it  fhall  be  intended  by  a  good 
warrant.      Cro.  Jac.  ^"jt.   Hart's  cafe. 

It  is  faid,  that  an  indiflment  of  refcous  is  not  within 
the  flatute  of  additions,  and  that  the  naming  the  perfon 
jndifted  of  fuch  a  parifh,  without  giving  him  any  title, 
is  fufficient.     2  In/i.  665.     2  Shoiv.  84. 

Note  ;  Upon  an  indictment  of  refcous,  if  it  were  up- 
on an  arreft  upon  mefne  procefs,  and  the  party  has  ap- 
peared, the  court  will  be  eafily  induced  to  quaCh  it  ;  fo 
if  it  be  on  procefs  out  of  an  inferior  court,  tho'  the  party 
has  not  appeared,  for  no  aid  is  given  to  inferior  jurifdic- 
tions. 

In  an  aflion  for  a  refcue  the  plaintiff  muft  allege  in  his 
declaration  all  the  material  circumftances  ;  as  that  fuch  a 
writ  iflued,  that  he  was  arrefled,  and  in  cuflody,  and 
that  he  was  refcued,  i^c.     Godb.  125.      i  Lutw.  130. 

In  an  adtion  on  the  cafe  for  a  refcous  on  mefne  procefs, 
the  evidence  war,  the  bailifF  flood  at  the  ftreet  door, 
and  fent  his  follower  up  three  pair  of  flairs  in  difguife 
with  the  warrant,  who  laid  hands  on  the  patty,  and 
told  him  that  he  arrefted  him  ;  but  he  with  the  help  of 
fome  women  got  from  the  follower,  and  ran  down  flairs, 
and  the  defendant  hearing  a  noife  ran  up,  and  put  the 
party  into  a  room,  locked  the  door,  and  would  not  fuf- 
fer  the  bailift'  to  enter.  Holt  Ch,  J.  doubted  whether 
this  was  a  lawful  arreft,  being  by  the  bailiff's  fervant, 
and  not  in  his  prefence  ;  but  faid,  that  the  plaintiff  muft 
prove  his  caufe  of  adion  againft  the  party;  that  he  muft 
prove  the  writ  and  warrant  by  producing  fworn  copies  of 
them;  he  muft  prove  the  manner  of  the  arreft,  that  it 
may  appear  to  the  court  to  be  legal,  and  in  point  of  da- 
ina<ie  he  muft  prove  tl-e  lofs  of  his  debt,  viz.  that  the 
party  became  infolvent,  and  could  not  be  retaken.  6 
Mod,  111.  IVilfon  V.  Gary. 

3.  In  what  cafes  the  Jhiriff  may  return  a  refcue  ;  of  the 
form  of  the  return.,  and  for  what  defeiJs  it  may  be  quajhed. 

The  diftinftion  herein  laid  down  in  variety  of  books 
and  cafes  is,  that  on  a  refcue  on  mefne  procefs  the  flieriff 
may  return  the  refcue,  and  is  fubjedl  to  no  aflon  ;  for 
that  on  a  mefne  procefs  he  was  not  obliged  to  raife  his 
fojfe  comitatus,  nor  would  it  be  convenient  fo  to  do  on 
the  execution  of  every  mean  procefs.  Cro.  Eliz.  868. 
I  March  I.  I  Jon.  201.  3  Bu//I.  198.  I  Re/.  Rep. 
389.  Noy  ^0.  Moor  852.  2  Lev.  1 44.  6  Mod.  1/^.1. 
Lutw.  130,  131.  But  the  (heriff  may,  if  he  pleafes, 
take  his  pojfe  to  arreft  one  on  mefne  grocefs.     Noy  40. 

But  if  the  ftieriff  takes  a  man  upon  an  execution,  as 
upon  a  capias  ad  fatisfaciend.  and  he  is  refcued  from  him 
before  he  can  bring  him  to  prifon,  tho'  he  returns  the  ref- 
cue, yet  this  (hall  not  excufe  him  ;  for  when  judgment  is 
paffed,  and  he  and  his  bail  do  not  furrender  him,  nor  pay 
the  condemnation  money,  and  then  a  capias  iflijes,  to 
which  there  can  be  no  bail,  there  it  is  prefumed  that  he 
will  not  be  forth-coming,  becaufe  neither  he  nor  his  bail 
have  fatitfied  the  judgment  ;  and  therefore  the  flieriff 
ought  to  take  the  pojfe  comitatus ;  and  confequently  it 
cannot  be  a  good  return,  that  he  took  the  body,  but  that 
it  was  refcued  ;  and  the  party  may  have  an  action  of  ef- 
cape  againft  the  ftienffon  this  return  ;  and  this  is  provided 
by  the  ftatute  IVeJlm.  2,  cap.  39.  which  was  made  to  pre- 
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vent  fheriffs  from  returning  refcuers  to  the  King's  writs. 
Cro.  Jac.  419.  1  Rol.  Rep.  388,  440.  3  Bulft.  198. 
Moor  852.  S.  C.  Probey  v.  Lumley.  Or  upon  a  capias 
utlagatum  after  judgment.  Cro.  Jac.  419.  I  Rol.  Rep. 
389. 

In  an  aftion  on  the  cafe  againft  the  fheriff  for  an  ef- 
cape  upon  mefne  procefs,  the  defendant  pleaded  a  refcue, 
which  on  demurrer  was  held  a  good  plea,  though  he  did 
not  (hew  that  the  refcue  was  returned.  3  Lev.  46.  Ld. 
Gorges  v.  Gore,  adjudged. 

But  if  one  taken  on  mefne  procefs  be  once  in  prifon, 
the  (heriff  cannot  return  a  refcous,  for  the  law  prefumes 
that  he  hath  a  power  to  keep  him  there,  i  Rol.  Rep. 
441.  3  Bulfl.  198.  Cro.  Jac.  419.  But  if  the  prifoa 
is  broke  by  the  King's  enemies,  this  (hall  excufe  the  (he- 
riff. 4  Co.  84.  I  Vent,  239.  But  not  if  broke  by  re- 
bels and  traitors,  for  the  (heriff  or  gaoler  hath  his  remedy 
over  againft  them.  4  CV.  84.  Cro.  Eliz.  Bi^.  1  Mod. 
28.      I  Vent.  239. 

If  a  felon  be  attainted,  and  in  carrying  him  to  execu- 
tion he  is  refcued  from  the  (heriff,  the  (heriff  is  pu- 
ni(hable  notwitliftanding  the  refcue  ;  for  there  is  judg- 
ment given,  and  the  (heriff  (hould  have  taken  fufKcient 
power  with  him  ;  and  therefore  in  that  cafe  the  townfhip 
is  not  finable.  I  Hal.  Hift.  P.  C.  602.  and  there  faid 
that  a  refcue  is  no  excufe  in  felony. 

It  hath  been  adjudged,  that  the  return  of  a  refcue  by 
a  (heriff  muft  (hew  the  year  and  day  on  which  it  was 
made,  fuch  return  being  in  lieu  of  an  indidment.  3 
H.  7.  II.  pi.  3.  Bro.  Return  de  Brief  ^-j.  Fiiz.  Coro. 
45.     Attach.  1. 

But  it  hath  been  held,  that  the  (heriff's  return  of  a 
refcue  on  a  latitat,  without  mentioning  the  day  of  the 
caption,  was  fufEcient ;  all  the  clerks  in  court  affirming 
the  precedents  to  have  been  fo.     Palm.  532. 

The  (heriff's  return  of  a  refcue,  without  mentioning 
the  place  where  it  was  made,  was  held  nought,  and  the 
party  difcharged.     Moor  422.  pi.  585. 

So  where  upon  a  latitat  awarded  againft  J.  S.  the  (he- 
riff returned  a  refcous  on  fuch  a  day,  but  did  not  men- 
tion any  place  where  the  refcous  was  made ;  and  adjudg- 
ed a  void  return,  becaufe  it  doth  not  appear  that  either 
the  arreft  or  refcous  were  within  his  jurifdidlion  ;  but  if 
it  had  appeared  to  have  been  done  in  the  county,  it 
(hould  be  intended  within  his  bailiwick,  tho'  it  was  with- 
in a  liberty  in  the  fame  county  ;  and  even  in  fuch  cafe 
the  refcous  had  been  unlawful,  becaufe  the  arreft  was 
good,  nobody  being  prejudiced  thereby  but  the  lord  of 
the  liberty.     Teh.  ^i.  WolfreJion's  ak. 

But  where  the  return  of  a  refcous  recited  that  a  latitat 
was  diredkd  to  him,  ^c.  and  that  he  made  his  warrant 
to  his  bailiffs,  who  arrefted  ji.  and  that  he  was  refcued 
by  J.  S.  this  was  held  good,  though  it  did  not  (hew  the 
time  or  place  where  the  refcue  was  made.  2  Rcl.  Rep, 
255.  IVetb  V.  JVithers. 

Upon  reading  the  (heriffs  return  of  a  refcous,  tbefe 
exceptions  were  taken  to  it;  ift.  It  is  h\d  feci  warran- 
tum  meum  Thoma  Taylor,  and  doth  not  fay  that  I'homas 
Taylor  was  his  bailiff.  2dly,  He  doth  not  fay  for  what 
caufe  he  made  his  warrant,  and  fo  it  appears  not  whether 
it  was  lawful  or  not ;  and  upon  thefc  exceptions  it  was 
quaftied.     Stil.  155. 

Exception  to  a  (heriff's  return  of  a  refcue,  that  it 
was  not  alleged  that  the  party  was  in  cuftody,  it  being 
only  by  implication  that  he  was  refcued  out  of  the  bai- 
liff's cuftody  ;  and  for  this  it  was  quafhed  ;  fo  that  it 
was  not  returned  who  refcued,  or  that  the  party  refcued 
himfelf.      I  Sid.  332.      I  Lev.  214. 

The  (heriff  returned  a  refcous  on  a  fpecial  bailiff,  viz. 
That  Cook  and  feven  others  made  an  affault  on  the  hai- 
liff,  iJc.  and  the  party  arrefted  cepit  &  ahduxit,  when  it 
ought  to  have  been  ceperunt  fs"  abduxerunt ;  and  the 
court  held  the  return  good  as  to  Cook,  but  void  as  to  the 
others  ;  and  he  was  admitted  to  make  his  fine  by  attor- 
ney, which  was  b  s.  %  d.     Lit.  Rep.  2. 

A  refcue  of  a  perfon  arrefted  on  mefne  procefs  was  re- 
turned againft  divers  particularly  named,  and  th?  return 
was  that  they   r.fcujferunt,   withgut  faying   ^  q'^''''"* 
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,rum  refcujftt ;  and  lielil  well  enough,  it  being  in  the  af- 
j.rmaiive.      i  Ven.  2.      2  Kcb.  436. 

Exception  tak.n  to  the  return  of  a  refcue,  that  it 
vas  /ff'  uwrant',  without  hying  fub  Jigilh  officii,  but 
,ver-ruled  ;  for  it  cannot  be  a  warrant  unlefs  it  be  under 
eal,  and  the  faying  fai  warrant'  dire^',  implies  it  was 
o,      2  Jon.  197.  _ 

The  Iheiiff  returned  a  refcous  thus  ;  ift,  Non  eft  in- 
■lentui  in  baW  mea,  and  executio  refidui  ijlius  brevls  patet 
n  fchcdula  huic  brevi  annex';  and  that  was  of  a  taking 
ind  refcous  ;  and  the  return  of  the  refcous  was  quafhed 
or  the  repugnancy  ;  for  per  cur.  After  non  eft  inventus 
ill  the  rcit  is  idle  ;  and  there  remains  no  more  for  the 
henft"  to  do.  But  note  ;  Upon  the  return  of  a  refcous 
tiie  flierlff  always  concludes,  that  after  the  refcous  made 
:lie  defendant  non  eft  invent'  in  balliva.  6  Mod.  220. 
Rex  V.   IVeekes. 

The  return  of  a  refcue  was,  that  the  party  was  in 
cuflody  of  three  of  the  bailiffs,  and  that  the  defendant 
injultutn  /f«ri^.';/ upon  one,  which  the  (herifF  called  baliivos 
mens;  and  for  that  reafon  it  was  quafhed.  5  Mod.  218. 
It  hath  been  a  ureat  queftion,  aiid  much  debated  in  va- 
riety of  cafes,  whether  upon  a  refcue  of  a  perfon  out  of  the 
cuftody  of  aQaenff's  bailiff,  the  fherifi^'  is  to  return  the  id- 
cue  fecundum  verilatemfacli,  ot  fecundum  veritatem  in  lege, 
that  is,  that  he  was  refcued  out  of  the  cuftody  of  the  baihfl, 
being  the  truth  in  faft,  or  out  of  his  own  cuftody  being 
the  truth  in  law  ;  the  bailiff's  cuftody  being  in  law  the 
cuftody  of  the  llierifi"  himfelf ;  and  it  feems  now  agreed 
that  a  return  cither  way  is  good ;  and  herein  fome  books 
dilting.iifli  between  a  bailiff  of  a  liberty  and  a  common 
bailiff,  and  fay  that  the  return  of  a  refcue  out  of  the  cu- 
ftody of  a  bailiff  of  a  liberty  ought  to  be  fo  expreffed, 
becaufe  he  is  fuch  a  publick  officer  of  whom  the  court 
takes  notice.  Others  diftinguifh  between  an  adion  on 
the  cafe  and  an  indiflinent  for  a  refcous,  for  that  in  the 
firft  the  plaintiff  mufl:  declare  as  the  truth  is,  viz.  that 
he  was  refcued  being  in  the  cuftody  of  the  bailiff,  but 
that  in  an  indiflment  it  muft  be  according  to  the  opera- 
tion it  hath  in  law.  2  Rol.  Rep.  263.  Hil.  417.  i 
Lev.  21  \.     Cro.Jac.2it2.     Raym.  161.     ^  Mod.  2iy. 

But  where  the  ftieriff  returned  virtute  brevis  mihi  di- 
rect' feci  warrant'  A.  ^  B.  ballivis  meis  qui  virtute  inde 
teperunt  the  defendant,  fs"  in  cuftodia  mea  habuerunt  quo- 
vjque  fuch  and  fuch  refcufferunt  him  ex  cuftodia  ballivorum 
7tieo-um;  and  this  return  was  on  motion  quafhed;  for 
per  Holt  Ch.  J.  when  the  bailiffs  have  arretted  the  par- 
ty, he  is  in  tad  and  in  truth  in  their  cuftody,  but  in  law 
he  IS  in  the  cuffody  of  the  fheriff";  an  anfwer  either  way 
is  good,  viz.  that  he  was  refcued  out  of  the  bailiff's  cufto- 
dy, or  that  he  was  refcued  out  of  the  fheriffs  cuftody  ;  but 
to  fay  that  he  in  the  cuftody  of  the  ftieriff^  and  yet  refcued 
out  of  the  cuftody  of  the  bailiff  is  repugnant.  2  Salk.  586. 
,  It  feems  that  antiently,  when  the  ilieriff  returned  a 
refcue,  the  party  was  admitted  to  plead  to  it  as  to  an  in- 
didment;  but  the  courfe  of  late  has  been  not  to  admit 
any  plea  to  it,  but  drive  the  party  to  his  adion  againft 
the  ftieriff  in  cafe  the  return  were  falfe  ;  and  hence  it  is 
now  fettled  that  the  return  of  a  refcue  is  not  traverfable, 
but  yet  it  hath  been  held  that  the  fubmiffion  to  the  fine 
doth  not  conclude  the  party  grieved  from  bringing  his 
aaion  for  the  falfe  return,  if  it  were  (o.  Cro.  Eliz.  781. 
Dyer  212.  2  Jon.  29.  I  Vent.  224.  2  Fent.  175. 
Comb.  29  s.      See  19  Fin.  Abr.  tit.  Refcous. 

iiCfniffOJ,  Is  he  that  commits  fuch  a  Refcous.  Cro. 
Rep.    2  par.  fol.  4ig.  r  ,      j    • 

iSefeifir,  {Refifre,)  Is  a  taking  again  of  lands  into 
the  hands  of  the  King,  whereof  a  general  livery,  or  ou- 
Per  le  maine,  was  formerly  mis-fued,  contrary  to  the 
form  and  order  of  law.  Staundf.  Prarog.  26.  See  Re- 
fuinfttion. 

KcfCVljaUOU,  {Refervatio)  A  keeping  or  providing; 
as  when  a  man  lets  his  land,  he  referves  a  rent  to  be  paid 
to  himfelf  for  his  maintenance.  Sometimes  it  fignifies  as 
much  as  an  exception  ;  as  when  a  man  lets  a  houfe,  and 
referves  to  himfelf  one  room,  that  room  is  excepted  out 
of  the  demife.     Cowell,  edit.  1727. 

Exception  is  always  of  part  of  the  thing  granted  ;  and 
of  a  thing  in  being:  And  a  refervation  is  of  a  thing  not 
in  being,  but  is  newly  created  out  of  the  lands  or  lene- 
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ments  demifed  ;  though  exception  and  refervation  havs 
been  ufed  promifcuoufly.  I  Inft.  47.  The  pioper  place 
for  a  refervation,  is  next  after  the  limitation  of  theel^atc; 
and  refervation  of  rent  maybe  every  two,  three  or  four 
years  ;  as  well  as  yearly,  half-yearly,  quarterly,  blc.  i  Injh 
47.  8  Rep.  71.  It  muft  be  out  of  an  houfe,or  lands ;  and 
be  made  either  by  the  words  of  yielding  and  paying,  is'c. 
or  the  word  covenant,  which  is  of  both  leftTor  and  leflee, 
and  therefore  makes  a  refervation.  Rol.  Rep.  80.  The 
refervation  of  rent  is  good,  alirhough  it  is  not  referved 
by  apt  and  ufual  words,  if  the  words  are  equivalent. 
Plowd.  120.  But  refervation  of  a  rent  fecundum  ratam, 
is  a  void  refervation.  2  Ven.  272.  See  HCDDCUDum, 
ISeUt,  and  \qVin.  Abr.ixt.  Refervation. 

KefiaUCC,  (Reftentia)  from  the  Fr.  Rejfeant  or  Refeant., 
reiident)  Signifies  a  man's  abode  or  continuance  in  a  place. 
Old  Nat.  Brev.  fol.  85.  Whence  alfo  comes  the  parti- 
ciple refiant,  that  is,  continually  dwelling  or  abiding  in 
a  place.  Kitchen,  fol.  33.  It  is  all  one  indeed  with  re- 
lidence,  but  that  cuftom  ties  this  only  to  perfons  ecclefi- 
aftical.     Cowell,  edit.  1727. 

licfiDCUCe,  (Refidentia)  Is  peculiarly  ufed  both  in  the 
Canon  and  Common  law,  for  the  continuance  or  abode 
of  a  parfon  or  vicar  upon  his  benefice.  The  default, 
whereof  (except  the  party  be  qualified  and  difpenfed  with) 
is  the  lofs  of  ten  pounds  every  month,  by  ftat.  28  H.  8. 
cap.  13.     Cowell. 

The  King's  derks  attending  their  duty,  not  obliged 
to  reflde  at  their  benefices.  Art.  Cler.  9  Ed.  2.  ft.  i. 
c.  8. 

The  penalties  of  non-refidence,  21  H.  8.  c.  13.  /  26. 
28  H.%.  c.  13. 

Chaplains  of  certain  judges,  and  of  attorney  and  fo- 
licitor  general,  may  be  non-refldent,    25  H.  8.  c.  16. 

Chaplains  of  great  oiHcefs  may  be  non-refident,  33//. 
8.  c.  28.  /  2. 

An  incumbent  prefented  by  the  univerfity  to  a  recu- 
fant's  livina,  ftiall  lofe  it  by  60  days  abfence  in  a  year, 
I  TV.  i^  M.  c.  26.  /  6.  See  19  Vin.  Abr.  tit.  Refi- 
dence. 

lIcGliCniS,  Is  a  tenant  who  is  bound  refidere  on  his 
lord's  lands,  and  not  to  go  frxim  thence.  Leg.  Hen.  i. 
cap.  i^T,. 

IXeCDUarp  iteptce.  Is  he  to  whom  the  refiduum  of 
an  eftate  is  left  by  will.  And  fuch  legatee  being  made 
executor  with  others,  fhall  retain  againft  the  reft  ;  where 
there  are  two  refiduary  legatees,  and  one  dies  inteftate, 
his  adminiftrator  ftiall  have  a  moiety  of  the  furplus  of 
the  perfonal  eftate  of  the  teftator,  contrary  to  joint  exe- 
cutors, who  are  not  intitled  to  moieties ;  becaufe  by 
making  them  refiduary  legatees,  the  teftator  intended  an 
equal  fhare  to  both.  And  if  a  refiduary  legatee  dies  be- 
fore the  will  is  proved,  his  executor  ftiall  have  admi- 
niftration,  i^c.  tH.-j.  I  Chan.  Rep.  238.  Show.  26. 
See  CEtCCUtO?. 

IScfignation,  {Reftgnatio)  Is  ufed  particularly  for  the 
giving  up  of  a  benefice  into  the  hands  of  the  ordinary  ; 
otherwife  by  the  Camnifts  termed  Renunciatio.  And 
tho'  it  fignify  all  one  in  nature  with  the  vioxd  furrender^ 
yet  it  is  by  cuftom  reftrained  to  the  yielding  up  a  fpiri- 
tual  living,  and  furrender  to  the  giving  up  of  temporal 
lands  into  the  hands  of  the  Lord.  And  a  refignation 
may  now  be  made  into  the  hands  of  the  King,  as  well  as 
of  the  diocefan,  becaufe  he  hath  fupremam  authorit-atem 
eccleftafticam,  as  the  Pope  had  here  in  times  paft.  Plow- 
den,  fol.  498.  Grendon's  cafe.  See  ^imOlip, 

As  to  refignation  of  tempt)ral  offices,  declaring  at  an 
affembly  of  the  corporation,  that  he  would  hold  the  place 
of  alderman  no  longer  is  a  good  refignation,  efpecially 
fince  the  corporation  accepted  it,  and  chofe  another  in  his 
place  ;  but  till  fuch  eleftion  he  had  power  to  waive  his 
refignation,  but  not  afterwards,  2  Salk  433.  The  King 
V.  Mayor  of  Rippon. 

A  burgefs  of  a  corporation  came  to  the  mayor,  and  de- 
fired  the  mayor  to  remove  and  difmifs  him  from  the  place 
of  burgefs.  Upon  return  of  this  a  mandamus  was  de- 
nied to  reftore  him  ;  for  having  refigned  voluntarily,  he 
is  eftopped  to  fay  that  the  mayor  had  no  power  to  re- 
move  him  ;  and  the  cafe  being  fcnt  to  Hale  Ch.  B.  he 
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agreed,  and  faid  that  a  corporation,  as  fuch,  have  power 
to  take  fuch  refignation.     Sid.  14.  The  King  v.  Tidderley. 

But  givin»  a  confent  to  be  removed,  does  not  amount 
to  a  refignation.  Per  Holt  Ch.  J.  and  per  Powell  J.  a 
man  may  refign  an  office  by  parol,  but  they  have  not 
returned  it  fo;  and  a  peremptory  mandamus  was  granted 
to  rellore  him.  Holt's  Rep.  450.  The  ^een  v,  Moyor^ 
&c.  of  Gkucejler. 

Refignation  by  a  common  council  man  need  not  be  by 
deed.     Luliv.  ifQ^.   Mayor  of  Cambridge  v .  Herring. 

Where  an  alderman  of  Bojlon  is  a  juftice  of  peace  for 
life,  by  force  of  the  patent  of  the  King,  who  created 
the  corporation,  he  cannot  refign  his  office  of  juftice  of 
peace  ;  becaufe  he  cannot  refign  it  but  to  a  fuperior  ;  per 
Coke  Ch.  J.  ^lod  fuit  concejfum  ;  per  Haughtnn.  Rol. 
Rep.  135.  pi  19.  Hil.  12  Jac.  B.  R.  Alderman  of 
Bojlon  %  cafe. 

Hcfa^t,  or  ItefTajt,  Is  properly  ufed  in  a  writ  of  tail 
or  coujenage,  as  defcent  is  in  a  writ  of  right.  In  French 
it  fignifies  the  authority  or  jurifdidlion  of  a  court.  Salvo 
tamen  tarn  refibrto  quam  aliis  jure  noftro  fs"  etiam  jure 
alieno.  Lit.  Pat.Philippi  le  Hardy,  ^tg.Framia,  mentioned 
by  Spelman  in  his  gloflary.      Dernier  refort,  laft  refuge. 

Ixcfpecttt  tompttti  aiicccomtttsj  ijabcuDo,  is  a  writ 

for  the  refpiting  of  a  flieriff's  account,  upon  juft  occa- 
fion ;  dire£led  to  the  treafurer  and  barons  of  the  Exche- 
chequer.      Regijler,  fol.  139,  tif  179. 

ISCfpttC,  {RefpeSius)  It  is  ufed  for  delay,  forbearance, 
or  continuance  of  time.  Glanvil,  lib.  12.  cap.g.  in  bre- 
ve regis.  Pracipio  tibi  quod  poni  facias  in  rej'peilum,  if  que 
ad  aliquem  terminum  competentem. 

HefpttC  of  IjOmagC,  (Refpeaus  homagH,)  Is  the  for- 
bearing of  homage  which  ought  firft  of  all  to  be  perfor- 
med by  the  tenant  that  holdeth  by  homage  ;  and  it  had 
the  moft  frequent  ufe  in  fuch  as  held  by  Knight's  fervice 
in  capite,  who  did  pay  into  the  Exchequer  every  fifth 
term  fome  fmall  fum  of  money,  to  be  refpited  the  do- 
ing of  their  homage.  See  the  flat.  12  Car.  2.  c.  24. 
whereby  this  is  taken  away  as  a  charge  incident  or  ari- 
fing  from  Knight's  fervice.,  &c. 

Kcf)JOnlieaSi  OUftCt,  To  anfwer  over  in  an  aflion  to 
the  merits  of  the  caufe,  i£c.  If  a  demurrer  is  joined 
upon  a  plea  to  the  jurifdiflion,  perfon  or  writ,  £sV.  and 
it  be  adjudged  againft  the  defendant,  it  is  a  rejpondeas 
eujler.     Jenk.  Cent.  306. 

UefpontJCat  ftipCttOJ,  Where  the  fheriffs  are  remove- 
able  for  infufficiency,  (as  in  London)  refpondeat  fuperior, 
that  is,  the  mayor  and  commonalty  of  London.  Pur  in- 
fufficiency del  bailiff  £un  liberty,  refpondeat  Dominus  liber- 
tatis.     44  E.  3.  13.     4  Inft.  fol.  114. 

KcfpOUfali.S,  (i^/  refponfum  dcfert)  Fie  who  gives  in 
an  anfwer,  or  he  that  appears  for  another  in  court  at  a 
day  affigned,  concerning  whom  hear  G/fl;«w7^,  lib.  12.  c. 

1.  ^— —  Placita  in  fuperioribus  expoftta .  Profequi 
quis  potefl  ftcut  alia  qualibet  placita  civilia,  tarn  per  feip- 
fum  quam  refponfalem  fuo  loco  pofitum,  isfc.  But  Pleta 
makes  a  diiFerence  between  attornatum,  ejfoniatorem  isf 
refponfalem,  lib.  6.  cap.  11.  feii.Officium.  As  if  ejfo- 
niator  came  only  to  declare  the  caufe  of  the  party's  ab- 
fence,  whether  demandant  or  tenant ;  and  refponfalis 
came  for  the  tenant,  not  only  to  excufe  his  abfence,  but 
alfo  fignify  what  trial  he  meant  to  undergo,  viz.  the 
combat  or  the  country.  A  man  in  ancient  time,  could 
not  appoint  an  attorney  for  him,  without  warrant  from 
the  court.  Fleta,  lib.  6.  cap.  13.  This  word  is  ufed  in 
the  Canon  law,  &  fignificavit  procuratorem  vel  eum  qui 
alfentem  excujat,      Coweil,  edit.    1727.     See    ^tCO^UCp. 

liCfpOuflOnS,  (Refponfiones)  Seems  to  be  a  word  chiefly 
ufed  by  the  Knights  of  St.  John  of  Jerufalem,  for  certain 
accounts  made  to  them  by  fuch  as  held  their  lands  or 
flocks.     Stat.   32  H.  8.  cap.  24.     In  Rot,  Pari.  9  Rich. 

2.  it  is  written  refponcies. 

IflCfponfum,  Bufinefs:  The  word  is  ufed  in  this 
fenfe  by  Florence  of  JVorceJier,  who  tells  us,  that  Pope 
Alexander  fent  two  perfons  to  Edw.  I.  pro  refponfis  eccle- 
fiajlitis. 

ttettai'e.  To  flay  or  flop :  It  is  mentioned  in  Matt. 
Panfs'5' 
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l^CftittlttOU,  (Rejliiulio)  Is  the  yielding  up  again,  of 
reftofing  of  any  thing  unlawfully  taken  from  another.  But 
it  is  mcili  frequenily  ufed  in  the  Common  law  for  the 
fetting  him  in  pofllflion  of  lands  or  tenements,  that 
hath  been  unlawfully  diffeifed  of  them.      Coweil. 

As  to  the  reftituiion  of  fiolen  goods,  fiat.  21  H.  8.  f. 
II.  ena£ls,  That  if  any  felon  or  felons  hereafter  do  rob 
or  take  a^way  any  money,  or  goods,  or  chattels,  from  any 
of  the  King's  fubjeds,  from  their  perfons  or  otherwife, 
within  this  realm,  and  thereof  the  faid  felon  or  felons  be 
indiaed,  and  after  arraigned  of  the  fame  felony,  and 
found  guilty  thereof,  or  otherwife  attainted  by  reafon  of 
evidence  given  by  the  party  fo  robbed,  or  owner  of  the 
faid  money,  goods  or  chattels,  or  by  any  other  by  their 
procurement,  that  then  the  party  fo  robbed,  or  owner, 
(liall  be  reftored  to  his  faid  money,  goods  and  chattels; 
and  that  as  well  the  jufliccs  of  gaol-delivery  as  other 
juftices,  afore  whom  any  fuch  felon  or  felons  fhall  be 
found  guilty,  or  otherwife  attainted,  by  reafon  of  evi- 
dence given  by  the  party  (o  robbed,  or  owner,  or  by 
any  other  by  their  procurement,  have  power,  by  this 
prefent  a£l,  to  award,  from  time  to  time,  writs  of  refti- 
tution  for  the  faid  money,  goods  and  chattels,  in  like 
manner  as  though  any  fuch  felon  or  felons  were  attainted 
at  the  foit  of  the  party  in  appeal. 

Before  this  flatute  there  was  no  aid  by  way  of  indi£l- 
ment  for  the  party  robbed  ;  for  though  the  inqueft,  that 
tried  the  felon,  would,  after  the  finding  him  guilty,  fay, 
that  the  party  robbed  had  made  frefh  fuif,  yet"  this  would 
not  intitle  him  to  reftitution  of  his  fgoods,  as  appears 
Fitz.  tit.  Corone,  pi.  460.  Hill.  22  Ed  3.  till  this  fta- 
tuie  granted  reftitution  upon  evidence  given  by  the  party 
againft  the  felon,  as  it  feems,  though  he  never  made  frcftx 
fuit  againft  the  felon.  Staunf.  PI.  C.  167.  lib.  3.  cap. 
10. — Serjeant  Hawkins  fays,  that  this  feems  agreeable  to 
pradice,  and  the  purport  of  the  firft  part  of  the  ftatute; 
but  that  if  it  fhall  plainly  appear  to  the  court,  that  the 
party  has  been  guilty  of  grofs  negka  in  profecuting  the 
offender,  it  may  reafonably  be  argued,  that  he  is  not  in- 
titled  to  a  reftitution  ;  for  the  latter  part  of  the  ftatute, 
by  ordaining,  that  writs  of  reftitution  (hall  be  awarded 
as  though  the  felon  had  been  attainted  in  an  appeal, 
feems  to  imply,  that  it  is  a  fufficicnt  favour,  within  the 
mtentions  of  the  makers  of  the  ftatute,  to  the  profecu- 
tor  of  an  indii^ment,  to  give  him  a  like  remedy  for  3 
reftitution  of  his  goods,  as  the  Common  law  gave  to  the 
plaintiff  in  an  appeal ;  but  it  is  certain,  that  the  plaintiff 
in  an  appeal,  who  appears  to  have  been  guilty  of  fuch 
a  neglect,  cannot  demand  a  reftitution  by  the  Commoa 
law.  And  the  Serjeant  fays,  That  the  conftrudion  ha 
would  contend  for  will  appear  the  more  reafonable  if  it 
be  confidered  that  it  hardly  can  be  imagined  to  be  the 
intention  of  the  makers  of  the  ftatute  to  give  the  party 
a  greater  benefit  from  a  conviflion  grounded  on  his  own 
evidence,  as  a  convidlion  on  an  indiflment  may  be,  than 
from  a  convi(3ion  on  the  evidence  of  others,  as  a  con- 
vidlion in  appeal  muft  be  ;  however,  if  it  fhall  appear  tQ 
the  court  upon  the  evidence  of  the  trial,  or  otherwife, 
that  the  party  has  been  reafonably  diligent  in  profecuting 
the  offence,  he  readily  grants,  that  the  juftices  may,  if 
they  think  fit,  in  their  difcretion,  award  a  reftitution 
without  making  inquiry  concerning  the  frefh  fuit;  but  this 
feems  to  be  no  more  than  they  may  alfo  do  in  appeal,  if 
they  think  fit.  2  Hawk.  P.  C.  171.  cap.  23.  feSi.  56. 
A  fervant  took  gold  from  his  mafter,  and  changed  it 
into  filver ;  the  mafter  fhall  have  reftitution  of  the  filver 
by  this  ftatute,  cited  by  Fcnner,Cro.  E.  661.  pl.g.  in  the 
cafe  of  Holidy  v.  Hicks,  to  have  been  adjudged  in  Han- 
berie's  cafe. 

J.  ftole  cattle  and  fold  them  at  Coventry,  in  an  open 
market,  and  immediately  he  was  apprehended  by  the 
(herilFof  Coventry,  and  they  feifed  the  money;  and  af- 
terwards the  thief  was  arraigned  .and  hanged  at  the  fuit 
of  the  owner  of  the  cattle.  And  by  the  court,  the  par- 
tv  fhall  have  reftitution  of  the  money,  notwithftanding 
the  words  of  21  H.  8.  the  goods  ftolen,  is'c.  And  Crooke 
faid,  that  it  is  ufua!  at  Neivgate,  Noy  128,  Harri$'» 
cafe. 

The 
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The  worJs  of  the  ftatute  are  general,  that  where  the 
thief  is  convifted  at  the  prufecution  of  the  party  robbed, 
there  the  party  fhall  iiave  reititution  ;  and  takes  no  no- 
tice, wliether  the  '^oods  are  fold  in  a  market  overt  or 
not ;  fo  that  by  this  ftatute  the  Commoa  law  is  altered 
as  to  that  point.  And  as  for  the  B;(hop  of  WorceJler\ 
cafe  \^Mo.  360.  where  to  a  reftitution  granted  at  a  feffions 
of  Ncwgdte,  the  party  who  had  bought  the  goods  plead- 
ed a  fjle  to  him  in  a  market  overc,  there  the  cafe  was 
adjudf;ed  againft  the  defendant,  becaufe  it  appeared  not  to 
be  a  fale  in  a  market  overt  -,  for  it  was  plate  fold  in  a 
fcrivener's  (hop  in  London.  But  there  no  queltion  is  made, 
but  that  a  fale  in  a  market  overt  wo-uld  have  hindered 
the  rcilitution,  and  bound  the  property  of  the  right  own- 
er] 'tis  true  the  inference  of  the  book  is  as  it  is  there  faid  ; 
but  the  main  point  was  no:  there  in  queflion,  although 
in  thofe  times  there  was  a  doubtful  opinion  what  the  law 
was.  And  Kelyng  fays,  he  fpake  with  Mr.  Lee,  a  very 
good  cleik  who  iias  attended  the  feffions  at  the  Old  Baity 
above  forty  years,  and  afkcd  him  how  the  praflice  there 
was  ;  and  he  told  him,  it  was  doubted  till  about  4  £3"  5 
Car.  I.  and  then  Juftice  Jones  and  feveral  other  judges 
advifcd  about  it,  and  did  refolve,  that  the  party  who  loft 
the  goods  and  profecuted  the  felon  to  conviflion,  fhould 
have  reftitution  of  his  goods  which  were  ftolen,  notwith- 
ftandiiig  they  were  fold  in  a  market  overt ;  and  ever 
fince  that  time,  he  fays,  the  practice  has  been  according- 
ly. And  if  any  one  pleads  to  a  writ  of  reftitution  in 
fuch  a  cafe,  that  he  bought  the  goods  in  a  market  overt, 
ever  fmce  that  refolution,  the  other  party  prefently  de- 
murred unto  it,  and  had  judgment.  And  he  thinks  it  to 
be  a  very  good  refohrtion,  warranted  by  the  words  of 
the  ttatute  of  21  H.  8.  and  that  it  tends  to  the  advance- 
ment of  juftice  to  make  men  profecute  felons,  and  it 
will  dlfcourage  perfons  from  buying  ftolen  goods,  though 
in  a  market  overt  ;  for  under  that  pretence  men  buy 
goods  iheie  for  a  fmall  value  of  perfons  whom  they  have 
leafon  to  fufpc»n;,  which  pradticc  this  refolution  will  a- 
bate.  Kelyng  s  Rel>.  47, 48.  S.  P.  Da/t.  Juji.  marg.  c.  1 64. 
See  Appeal  of  ISOblierp,  and  19  Vin.  Abr.  tit.  RejUiu- 
tiim. 

As  to  reftitution  in  cafes  of  forcible  entry.     See  ^^Y 

title  Cntn'. 

iStvreaitUtiOtt,  Is  when  there  hath  been  a  writ  of 
leftitution  before  granted  :  And  reftitution  is  generally 
matter  of  duty  ;  but  re-reftitution  may  be  granted  upon 
motion,  if  the  court  fee  caufe  to  grant  it.  And  on 
quaftiing  an  indidment  of  forcible  entry,  the  cou'rt  of 
B.R.  may  grant  a  writ  of  re-teftitution,  i2'c.  2  Lil. 
Abr.  474. 

HclJictttionc  crtractt  ab  ecrlcOa,  Is  a  writ  to  re- 

lloie  a  man  to  the  church,  which  he  had  recovered  for 
his  faiiduary,  being  fufpecled  of  felony,  Reg.  Oiig. 
foL  69. 

llcSitUtiOUe  tempojalfum,  is  a  writ  that  lies  where 
a  man  being  eledted  and  confirmed  Bijhop  of  any  diocefe, 
and  hath  the  King's  royal  aftent  thereto,  for  the  reco- 
very of  the  lemporalties  or  barony  of  the  faid  biftiop- 
rick  :  And  it  is  direded  from  the  King  to  the  efcheator 
of  the  county,  the  form  whereof  may  be  read  in  Reg. 
Orig.  fo!.  294.  and  F.  A''.  B.  fol.  169. 

McCunimOU5j  ( Refummonitio)  Is  a  decompound  of  re, 
Jub  and  moneo,  and  fignifies  a  jecond  fummons,  and  calling 
of  a  man  to  anfwer  an  adfion,  where  the  firft  fummons 
is  defeated  upon  any  occafion,  as  the  death  of  the  party 
or  fuch  like.  See  Bro.  tit,  Refummons,  fol.  214.  Of 
thefe  there  are  four  forts,  according  to  four  divers  cafes 
in  the  table  of  the  Rfgtfter  "judicial,  fol.  I.  and  Rajlall's 
Entries,  verb.  Reattachment  and  Refummons.  See  \<jVin. 
Abr.  158 170. 

UCiIimjJticU,  (Refumptio,)  Is  a  word  ufed  in  the  fta- 
tute  ot  31  H.  6.  c.  7.  particularly  to  fignify  the  taking 
again  into  the  King's  hands  fuch  lands  or  tenements  as 
before,  upon  falfe  fuggeftion,  or  other  error,  he  had  delir 
vered  to  the  heir,  ur  granted  by  letters  patent  to  any 
man.  Bio.  tit.  Repellance  and  Refumption,  /«/.  298.  31 
H.b.  c].  and  k^H.j.  c.  10.     See  KcretfCCf 

Refumption  of  certain  grants  of  annuities,  11  Ric.  2. 
tap.  8.     Of  affignments  upon    the  revenues   of  Calais, 

Vol.  11.  N^.  122. 
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I  Hen.  5.  cap.  9.  Of  other  grants,  31  Hen.  6.  cap.  % 
Of  grants  to  Queen  Elizabeth  Grey,  i  Ric.  3.  cap.  15, 
Of  grants  in  Calais  and  Berwick,  32  Hen.  8.  cap.  27* 
Of  grants  on  the  furplus  of  the  excife,  $  IF.  i^  M.  c.  5. 
iXetail,  (mentioned  in  ftat.  T^i^  i^  Edw.  6  cap.  21.) 
^ti  rem  integrant  ementes,  per  minutiores  earn  partes  dif- 
trahebant ;  Anglice,  to  buy  by  great,  and  fell  by  retail,  i,  e, 
by  parcels. 

ISetaillfC,  (From  the  Latin  Retinere)  Signifies  in  a  le* 
gal  fenfe,  a  fervant  but  not  menial  or  familiar,  that  is, 
not  continually  dwelling  in  the  houfe  of  his  matter,  but 
only  wearing  his  livery,  and  attending  fometimes  upon 
fpecial  occafions.  This  livery  was  wont  to  confift  of 
hats  (or  hoods)  badges,  or  other  fuits  of  one  garment  by 
the  year ;  and  were  many  times  given  by  lords  ar,d  great 
men,  upon  defign  of  maintenance  and  quarrels,  and  ihere- 
fore  juftly  forbidden  by  feveral  ftatutesj  as  i  R.  2.  cap.  7, 
upon  pain  of  imprifonment  and  grievous  forfeiture  to  tha 
King;  and  again,  16  R.  2.  c.  4.  20  R.  2.  c.  i.  and 
I  H.  4.  c.  7.  by  which  the  offenders  fhould  make  ran- 
fom  at  the  King's  will  ;  and  any  knight  or  efquire 
thereby  duly  attainted  fhould  lofe  his  faid  livery,  and  for- 
feit his  fee  for  ever,  '(Jc.  Which  flatute  is  further  con-^ 
firmed  and  explained  by  2  H,  4.  c.  21.  7  H.  4.  <•.  3. 
and  8  H.  6.  c.  4.  And  yet  this  offence  was  fo  deeply 
rooted,  that  Edward  the  Fourth  was  neceifitated  to  con- 
firm the  former  flatutes,  and  further  to  extend  their 
meaning,  as  appears  by  8  Edw.  4.  c.  2.  adding  a  fpecial 
penalty  of  five  pounds  upon  every  man  that  gave  fuch  li- 
very, and  as  much  on  every  one  fo  retained,  either  by 
writing,  oath  or  promife,  for  every  month.  Thefe  aie 
by  the  feudijh  called  affidati,  fic  enim  dicuntur  qui  in  ali- 
cujus  fidem  b'  tutelam  reccpti  funt.  And  as  our  retainers 
are  here  forbidden,  fo  are  thofe  afEdats  in  other  coun- 
tries. But  moft  of  the  above-mentioned  ftatutes  are  re- 
pealed by  3  Car.  i.  c.  I.     Cowell,  edit.  1727. 

detaining;  ftC,  {Merces  retinens)  Is  the  h\^  fee  given 
to  any  ferjeant  or  counfellor  at  law,  whereby  to  make 
him  fure  that  he  (hall  not  be  on  the  contrary  part :  It  is. 
Honorarium  feu  pramium  caufidici  prcecedaneum,  quo  cli- 
enti  fuo  obligatur  ne  advcrfarii  caufam  agat. 

MetCnemnittim,  reftraint,  detainment,  with-holding. 
A  full  and  abfolute  conveyance  was  ancietltly  made  \n. 
this  phrafe,  Sine  ullo  letenemento.     Coivell,  edit.  1727. 

KctmClltia,  retinue  or  perfons  retaining  to  a  prince 
or  nobleman.     Cowell,  edit.  1727. 

illCtCattiISi  aquae,  Ebb  or  low  water,  the  retreat  of 
the  tide.  The  exprefTion  occurs  in  Placit.  coram  RegCy 
Pafch.  30  Edw.  I.  apud  Cantuar.  Rot.  58. 

ISetCartt,  is  fo  called,  becaufe  that  word  is  the  effect 
tual  word  in  the  entry,  and  is  where  the  plaintiff  or  de- 
mandant comes  in  perfon  into  the  court,  and  fays,  he 
will  proceed  no  further.  And  this  is  a  bar  of  all  other 
adions  of  like  or  inferior  nature,  ^i  femel  a£iionem  re- 
nunciavit,  amplius  repetere  von  poteji.  Co.  on  Lit.  lib.  2. 
c.  II.  fed.  288.  The  difference  between  a  nonfuit  and 
a  retraxit  is,  that  a  retraxit  is  ever  when  the  demandant 
or  plaintiff  is  prefent  in  court ;  but  a  nonfuit  is  upon  a 
demand  made,  when  he  fhould  appear,  and  he  makes  de- 
fault. Retraxit  (as  we  faidj  is  a  bar,  fo  is  not  a  nonfuit^ 
for  he  may  commence  an  aftion  of  like  nature  again. 
Cowell,  edit.  1 7  27. 

A  retraxit  is  when  he  is  prefent  in  court  (as  regularly 
he  is  ever  by  intendment  of  law,  'till  a  day  be  given 
over,  unlefs  it  be  when  a  verdid  is  given,  and  then  he 
is  but  demandable;)  and  this  is  either  privative,  when 
the  entry  is  quod  folemniter  exalius  non  venit,  fed  a  feSia 
fua  in  contemptum  curia  fe  retraxit,  &c.  or  pofitive,  when 
the  entry  is  quod  fatetur  fe,  feu  cognofcit  fe  ulterius  nolle 
profequi,  ^c.  It  is  called  a  retraxit,  becaufe  that  is  the 
effedual  word  ufed  in  the  entry,  and  is  a  bar  to  all  ac- 
tions of  the  like  or  inferior  nature.  Co.  Lit,  139.  a.  8 
Co.  58.  62.  S.  P.  laid  down  as  a  rule.    ^Mod.ij.  S.P. 

A  retraxit  is  always  of  the  part  of  the  plaintiff  or  de- 
mandant, and  cannot  be,  unlefs  the  plaintiff  or  deman- 
dant be  in  court  in  proper  perfon.  8  Co.  58.  Beecber's 
cafe.      Cro.  Jac.  21 1.   S.  C.      Co.  Lit.  I58,  b.  S.  P. 

It  is  held,  that  a  retraxit  cannot  be  entered  before  tfe 

plaintiff  hath  declared,  and  if  entered  before,  it  hath  but 
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the  effea  of  a  nonfuit.  Dalf.  78.  3  Leon.  19.  wliether 
a  retraxit  may  be  entered  after  a  general  verdid.  Cro. 
Eliz.  465.  dubiintur.  n    ^       i.      ■      j 

Debt  was  brought  upon  a  bond  againft  A.  wherein  A. 
and  B.  were  jointly  and  fcverally  bound,  and  after  plea 
pleaded,  the  plaintiff  entered  a  retraxit,  and  in  an  ac- 
tion after  brouaht  againrt  B.  upon  the  fame  bond,  whe- 
ther this  (houfd  be  a  bar,  between  Dennis  and  Patne, 
Cro.  lac.  55 «.  ciubitatur,  &  adjornatur.  It  was  faid, 
that  a  rc^rfljrtV  was  in  nature  of  a  releafe,  and  a  releafe 
to  one  joint  obligor  difcharged  the  other ;  but  on  the 
other  fide  it  was  faid  to  be  a  bar  only  by  way  of  eftop- 
pel  between  the  parties,  whereof  no  other  (hould  take 
advantage.      i7o«.  451. 

ISCtropannajium,  After-pannage,  or  the  running  of 
hogs  in  a  foreft  or  park,  when  the  acorns  or  maft  is  eaten, 
and  little  left  but  hips,  haws,  ^c.  Et  debent  habere  re- 
tropannagiutn  a  fejio  S.  Martini  ufque  ad  feflum  Purifi- 
cat.  beala  Maries.     Petit,  in  Par.  temp.  Edw.  3. 

^^CtUCn,  [Returna  vel  retorna,  from  the  French  Re- 
iour,  i.  reverjio,  recurfus, )  In  our  law  hath  two  particu- 
lar applications  ;  the  one  is,  the  return  of  writs  by  (he- 
rifFsand  bailiffs,  which  is  only  a  certificate  made  to  the 
court  of  that  which  he  hath  done,  touching  the  execu- 
tion of  their  writ  direfled  to  him.  And  this  among  the 
Civilians  is  termed  certlficatorlum  ;  of  returns  in  this  fig- 
nification  fpeaks  the  ftatute  of  TFeJim.  2.  cap.  39.  So  is 
the  return  of  a  commiffion  a  certificate  or  anfwer  to  the 
court  of  that  which  is  done  by  the  commiflioners,  fhe- 
riff,  bailiiF,  or  other,  to  whom  fuch  writs,  commifTions, 
precepts,  or  mandates  are  diredted.  Alfo  certain  days 
in  every  term  are  called  return-days,  or  days  in  bank; 
and  fo  Hilary  term  hath  four  returns,  viz.  OSiabls  Hila- 
rli,  ^indena  Hllarli,  Crafilno  Purificationls,  and  Ocla- 
hls  Purlficationis.  Eafler-term  five,  viz.  ^indena  Paf- 
cha,  Menfe  Pafcha.,  ^inq;  Pafcba,  and  Crapno  Jfcen- 
fionls  Domini.  Trinity-term  four,  i.  Craflino  Trinitatls, 
OSfabls  Trlnltatls,  ^Indena  Trinitatls,  Ires  Trinitatis ; 
and  Michaelmas  term  fix,  to  wit,  Tres  Mlchaells,  Menfe 
Mlchaells,  Crajilno  anlmarum,  OSfabls  Martini,  ^Indena 
Martini.  See  the  flatutes  of  days  in  bank,  51^3. 
32  H.  8.  cap.  21.  and  17  Car.  c.  6.  The  other  applica- 
tion of  this  word  is  in  cafe  of  Replevin  ;  for  if  a  man  di- 
ftrain  cattle  for  rent,  i^c.  and  afterwards  juftify  or  avow 
his  a£l,  fo  as  it  is  found  lawful,  the  cattle  before  deli- 
vered unto  him  that  was  diftrained,  upon  fecurity  given 
to  follow  the  adion,  (hall  now  be  returned  to  him  that 
diftrained  them.  Bro.  Tit.  Returns  d'avers  ^  hommes, 
fol.  218.  and  F.  N.  B,  in  his  table  verb.  Return,  Cow- 
ell,  edit.  1727.         _ 

The  days  to  be  given  dies  communes  in  banco.     51  /i.  3. 

ft.  2. 

A  roll  fliall  be  made  of  all  liberties  having  return  of 
writs,    St.  IVeftm.  2.      13  Ed.  i.  c.  39. 

Damages  to  be  given  for  returning  tarde  falfly,  5/. 
Wepn.  2.  i^P-d.  I.  c.  39.  Extended  to  all  falfe  re- 
turns, Arilc.  fuper  cartas,  28  Ed.  i.  c.  lb. 

Tiie  plaintiff  may  by  averment  charge  the  (herifF  with 
greater  ifTues,  St.  Wc/hn.  1.  J 3  Ed.  I.  c.  39.  Extend- 
ed to  biiliff^  of  liberties,     I  Ed.  3.  Jl.  i.  c  5. 

Returns  by  bailiffs  of  franchifes  (hall  be  by  indenture 
between  the  bailiff  and  the  flienff,    St.  Ebor.   iz  Ed.  2. 

The  (hrriff,  ^c.  (hall  fet  his  name  to  his  return,  St. 
Ebor.    12  Ed.  2.  Jl.  I.  f.5- 

Procefs  in  Chejhire  and  LancaJInre  may  be  returnable 
in  the  vacation,  22  Geo.  2.  c.  46.  fea.  35.  See  2Dap, 
3>l)Ctiff,  and  ic)  Fin.  Jbr.  tit.  Return. 

KCtt!nt*IiaV0,  Are  days  in  term  called  by  that  name, 
or  days  in  bank.     See  SDcip,  %evm. 

I'ietUVnO  IjalienUO,  Is  a  writ  that  lies  for  him  that  has 
avowed  a  diftrefs  made  of  cattle,  and  proved  his  diflrefs 
to  be  lawfully  taken,  for  returning  to  him  the  cattle  dif- 
trained, which  before  were  replevied  by  the  party  dif- 
trained, upon  furety  given  to  profecute  the  aftion  ;  or 
when  the  plaint  or  action  is  removed  by  recordarl,  or  ac- 
cedas  ad  curiam,  into  the  court  of  Common  Pleas,  and 
he  whofe  cattle  were  diftrained  makes  default,  and  doth 
not  profecute  his  fuit.  Cowell  See  ISepIClJin. 
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Kctiivus  of  mcmberis  to  parliament.  See  |9ar? 
Uamcut. 

WctunUtm  alscriojum,  Is  a  writ  judicial,  granted  to 
one  impleaded  for  the  taking  the  cattle  of  another,  and 
unjufl  detaining  them  contra  vadium  &  plegios,  and  ap- 
pealing ui)on  fiimmons,  is  difmifled  without  day,  be- 
caufe  the  plaintiff  makes  default;  and  it  lies  for  the  re- 
turn of  the  cattle  to  the  defendant,  whereby  he  was  fum- 
moned,  or  which  were  taken  for  fecurity  of  his  appear- 
ance upon  the  fummons.     Regljier  Judicial,  fol.  4.  a. 

Mctunmm  itCCylegiabilC,  Is  a  writ  judicial  fent  out 
of  tlie  Common  Pleas  to  the  Sheriff,  for  the  final  refti- 
tution  or  return  of  cattle  to  the  owner,  unjuftly  taken 
by  another,  as  damage-feafant,  and  fo  found  by  the  jury 
before  juftices  of  affife  in  the  county,  or  otherwife  by  de- 
fault of  profecution.      Reg.  Judlc.  fol.  27. 

iSeiJC,  or  Gereve,  ( From  the  Saxon  word,  Grefa, 
PrafeSius.  Lambart's  explication  of  Saxon  words,  verb. 
PreefeSius, )  fignifies  with  us  the  bailiff  of  a  franchife  or 
manor,  efpecially  in  the  weftern  part  of  England:  Hence 
Jhire-reve  for  (her iff.     See  Kltcbln,  fol.  43. 

ISCilClad),  rebellion,  from  revellare,  to  rebel,  ^i- 
cunque  faclebat  revelach  vel  latroclnlum  vel  vlolentlam  fce- 
mlna  In  domo  Infer ebat,  20  folldls  emendcbatur.  Gale. 
Domefday,  tit.  Ccftrefcire. 

ISeVsdanD,  Domes  day  book.  Here  for  dfc.  Terra 
Regis.  Hac  terra  full  tempore  Edivardi  Regis  Tainland, 
fed  pojlea  converfa  eji  in  Reveland.  Et  item  dlcunt  legati 
Regis,  quod  Ipfa  terra  y  cenfus  qui  inde  exit,  furtlm  au- 
fertur  a  rege.  -^he  land  which  is  here  faid  to  have  been 
Thaneland,  T,  E.  R.  and  after  converted  into  Reveland, 
feems  to  have  been  fuch  land  as  being  reverted  to  the 
King  after  the  death  of  his  Thane,  who  had  it  for  life, 
was  not  fince  granted  out  to  any  by  the  King,  but  refted 
in  charge  upon  the  account  of  the  Reeve  or  bailiff  of  the 
manor,  who  (as  it  feemeth)  being  in  this  lordfhip  of 
Hereford,  like  the  Reeve  in  Chaucer,  a  falfe  brother,  con- 
cealed the  land  from  the  auditor,  and  kept  the  profit  of 
it  to  himfelf,  till  the  furveyors,  who  are  here  called  le- 
gati Regis,  difcovered  this  falfhood,  and  prefented  to  the 
King  that  furtlm  aufertur  Regi.  This  paffage  from 
domefday-book  is  imperfe(Slly  quoted  by  Sir  Edivard  Coke, 
in  his  Injlitutes,  feii.  117.  who  from  thefe  words  draws 
a  falfe  inference.  That  land  holden  by  knights  fervice 
was  called  Thaln-land,  and  land  holden  by  focage  was  cal- 
led  reveland.     Cowell,  edit.  1727.  See  Spelman  of  Feuds, 

cap.  24.  See  SCcinlanD. 

KeieliBf,  Signify  with  us  fports  of  dancing,  malking, 
fcff.  ufed  in  Prince's  courts,  the  inns  of  court,  or  other 
noblemens  houfes,  which  are  commonly  performed  by 
night ;  and  there  is  an  officer  to  order  and  fupervife  them, 
who  is  intitled  Majhr  of  the  RevAs.     Cowell. 

KElientte,  (Fr.)  Is  properly  the  yearly  rent  that  ac- 
crues to  every  man  from  his  lands  and  pofl'effions  ;  and 
generally  applied  for  the  revenues  and  profits  of  the 
crown.     See  I^CtCllitaCV  McUCnilC,  JaUlff. 

KellECfrtl,  Of  a  judgment  is  the  making  it  void  for 
error,  and  when  upon  the  return  of  a  writ  of  error,  it 
appears  that  the  judgment  is  erroneous,  then  the  couft 
will  give  judgment,  quod  judicium  revocetur,  adnulletUr 
y  penltus  pro  nulla  habeatur.       2  Lil.   Abr.  48 1.     Sete 

CiBrco?,  £DutlalM^p. 

KCUCrfion,  {Reverfio,  from  Reverter,)  Signifies  a  r*- 
turning  again;  and  therefore  Co.  on  Lit.  fol  142.  fays, 
Reverfio  terra  ejl  tanquam  terra  revert  ens  In  pofffffione  dt' 
natori  five  haredibus  fuis  pojl  donum  finltum.  It  hatha 
double  acceptation  in  law  ;  the  one  is,  jus  fevcrtendi  cuHn 
flatus  pojfeffionls  defecerlt.  And  this  is  but  an  intereftffl 
the  land  when  the  pofleiiion  (hall  fall.  2.  When  the 
poffefTion  and  eftate  which  was  parted  with  for  a  time,' 
ceafeth,  and  is  determined  in  the  perfon  of  the  alienees, 
affignees,  grantees,  or  their  heir.s,  or  effectually  returiis 
to  the  donor,  his  heirs  or  affigns,  whence  it  was  derived. 
The  difference  between  a  rcverfton  and  a  remainder,  ii, 
that  a  remainder  is  general  and  may  be  to  any  man,  but  to 
him  that  granteth  or  conveyeth  the  land,  i^c.  for  term  of 
life  only,  or  otherwife.  A  reverfion  is  to  himfelf,  from 
whom  the  conveyance  of  the  land,  ^c.  proceeded,  and  is 
commonly  perpetual,  as  to  his  heirs  alfo.     Lit.  lib.  2,  cap. 
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12.  See  Co.  Hi.  2,  fol.  51.  Sir  Hugh  Cholmley\  cafe; 
and  yet  a  reverfion  is  fometimci  confounded  with  a  re- 
mainder. Co.  lib.  2.  fol.  67.  Tooker'%  cafe.  Plowden, 
ftl,  170.   Hill's  cafe.      Cowell. 

A  reverfion  is  where  the  refidue  of  the  eftate  always 
doth  continue  in  him  that  made  the  particular  eftate,  or 
where  the  particular  eftate  is  derived  out  of  the  eftate 
which  was  granted.     Co.  Lit.  22. 

It  is  laid  down  as  a  general  rule  in  our  books,  that 
none  can  make  his  right  heir  a  purchafer  either  of  a  fee- 
fimple  or  fee- tail,  without  departing  with  the  whole  ef- 
tate ,  and  the  true  reafon  hereof  feems  to  be  from  the 
prejudic»  which  otherwife  might  arife  to  the  lord  in  re- 
fpect  of  his  feignory,  and  his  being  defeated  of  the  ad- 
vantages of  wardftiip,  relief,  ^c.  were  the  heirs  of  the 
donee  permitted  to  come  into  the  engaoement  of  the  ef- 
tate in  other  manner  than  was  originally  intended.  Co. 
Lit.  22.  I  Co.  127.  I  Rol.  Jbr.  827.  1  Mod.  98, 
237.      I  j^nd.  3. 

So  that  if  one  levies  a  fine  to  the  ufe  of  his  wife  for 
life,  the  remainder  to  the  ufe  of  his  eldeft  fon  and  the 
heir  male  of  his  body,  and  for  want  of  fuch  iflue,  to 
the  ufe  of  his  own  right  heir,  this  limitation  to  the  ufe 
of  his  right  heir  is  merely  void,  and  he  hath  a  reverfion, 
and  not  a  remainder  in  him.  I  Leon,  182.  Moor  284. 
I  And.  288.   Foiiuici  V.   Mitfird. 

In  like  manner,  if  a  man  makes  a  leafe  for  life,  or  a 
gift  in  tail  by  deed,  remainder  to  another  for  life  or  in 
tail,  remainder  to  himfelf  and  his  heirs,  or  to  his  own 
right  heirs  only,  this  remainder  to  himfelf  or  to  his  heirs 
is  void,  becaufe  the  fee  continued  ftill  in  him,  and  then 
he  can't  give  himfelf  what  he  had  before,  and  he  can't 
give  to  his  heirs  as  fuch  what  the  law  gives  them  by  a 
prior  right,  to  veft  at  the  fame  time  with  his  difpofition 
to  them.      Dyer  9.  pi.  20.     Moor  720. 

But  if  a  man  makes  a  feoffment  in  fee  to  the 
ufe  of  himfelf  for  life,  remainder  to  the  heirs  male  of 
his  own  body,  this  is  a  good  eftate-tail,  executed  in 
himfelf;  for  the  law  conjoins  his  eftate  for  life,  and  the 
remainder  to  the  heirs  male  of  his  body,  to  prevent  that 
remainder's  being  loft  by  forfeiture,  or  determination  of 
the  particular  eftate  before  it  can  veft,  and  the  limitation 
is  good  by  way  of  ufe,  becaufe  it  is  raifed  out  of  the  ef- 
tate of  the  feoffees,  as  if  they  had  given  it  to  him  in 
fuch  manner.     Co.  Lit.  22.     BcndL  49.     Hob.  30. 

If  one  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf 
for  life,  or  in  tail,  remainder  to  the  ufe  of  the  feoffee  in 
f«e,  yet  the  feoffee  hath  no  reverfion,  but  'tis  in  nature 
of  a  remainder,  although  the  eftate  of  the  feoffor  is  exe- 
cuted by  the  ftatute,  and  the  feoffee  is  in  by  the  Com- 
mon law,  which  concurring  with  the  Statute  law  fhall 
be  preferred,  fince  that  can  give  him  no  more  than  what 
he  has  already  by  the  Common  law.  i  Co.  137.  Dyer 
362.     Co.  Lit.  22.      2  Sound.  383,  387. 

If  a  copyholder  furrenders  to  the  ufe  of  his  laft  will, 
and  devifes  to  A.  for  life,  remainder  to  B.  in  tail,  or 
furrenders  to  the  ufe  of  himfelf  for  life,  remainder  to  the 
ufe  of  vf.  for  life,  remainder  to  the  ufe  of  his  will;  in 
thefe  cafes  the  reverfion  is  fo  in  the  copyholder,  that  he 
may  in  his  life  furrender  to  the  ufe  of  any  other  ;  fo  that 
■all  who  come  ir.  upon  fuch  furrenders  are  in  by  the  copy- 
holder, not  by  the  Lord,  for  that  nothing  remains  in  the 
lord,  but  fo  much  as  is  not  difpofed  of,  remains  in  the 
copvhoti.'er  as  ftroncly  as  if  it  had  been  limited  to  him. 
Cro.  Jac.  376.       Cro.    Eliz.   148,  441.       I  Leon.    102. 

If  a  man  fcifed  of  lands  in  fee,  by  his  will  in  writing, 
devifes  them  to  one  for  life  or  in  tail,  remainder  to  his 
own  right  heirs,  this  is  void  as  a  remainder,  and  the  heir 
(hall  be  in  of  the  old  reverfion  by  defcent,  becaufe  imme- 
diately upon  the  death  of  the  anceftor  the  eftate  defcends 
to  the  right  heirs,  and  fo  prevents  his  taking  by  the  dif- 
pofition   of  the   will.     Hob.  30.      10  Co.  41.      i  Fent. 

372. 

So  if  a  man  devifes  land  to  his  heir  at  law,  paying  a 
'fum  of  money,  or  an  annual   rent,  yet    the  heir,   not- 

wirhftanding  fuch   incumbrance  or  charge,  takes  by  de- 
■fccnt,    and    not    by    purchafe.      Sali.   241.     Cum.   72. 

ClerJi  v.  Smith,  and  fee  tit.  Defcent. 
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But  where  the  eftate  devifed  is  altered  in  quantity  or 
quality,  there  the  devifee,  though  heir  at  law,  takes  by 
purchafe  ;  as  where  a  man  having  two  daughters,  devifes 
his  eftate  to  the  fon  of  one  of  them  and  his  heirs,  it  was 
adjudged,  that  the  devifee  took  the  whole  as  a  purchafor, 
and  was  not  in  by  defcent  as  to  any  part.  Sali.  242. 
2  Ld.  Raym.  829.     Cum.  123.  Redding  v.  Royjion. 

A,  in  confideration  of  a  marriage  intended  between 
him  and  B.  and  of  a  marriage  portion,  made  a  feoff- 
ment in  fee  to  the  ufe  of  himfelf  and  his  heirs  till  the 
marriage,  and  after  to  B.  for  life,  and  then  to  truftees 
and  their  heirs,  during  the  life  of  A.  to  fupport  contin- 
gent remainders,  then  to  the  firft,  fecond  and  other  fons 
of  his  body  in  tail  male,  then  to  the  heirs  male  he  Ihould 
have  by  any  other  wife,  and  for  want  of  fuch  iffue  to  th? 
heirs  of  the  body  of  A.  with  remainder  to  his  own  right 
heirs ;  the  marriage  takes  effeft,  and  they  have  iffue  only 
a  daughter,  then  A.  levies  a  fine  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  wife  for  life,  remainder  to  C. 
in  fee  with  warranty  ;  and  the  queftion  was,  What  ef- 
tate was  vefted  in  A.  by  the  firft  deed,  vi%.  whether  the 
heirs  of  tiie  body  (hould  take  by  purchafe  or  defcent  \ 
For  if  by  purchafe,  then  the  fir.e  levied  afterwards  was 
no  bar  to  them  ;  and  the  court  was  of  opinion,  That 
they  muft  take  by  purchafe,  becaufe  where  the  anceftor 
has  no  eftate  for  life,  as  in  this  cafe  he  has  not,  tney  can't 
be  words  of  limitation  ;  and  here  the  eftate  is  exprefsly 
limited  to  truftees  and  their  heirs  during  his  life;  and 
though  a  man  can't  make  his  own  right  heirs  purchafors 
by  the  name  of  heirs,  either  in  a  conveyance  by  way  of 
ufe,  or  by  his  laft  will,  yet  he  mav  make  tiiem  fo  of  aii 
eftate-tail,  which  is  a  new  created  eftate,  different  from 
what  the  law  makes,  \  Mod.  -ipQ.  Carth.  i-]!.  1 
Ld.  Raym.  33.  Tipping  v.  CoJfmSy  and  fee  Preced.  Chan, 
435.  S.  C.  cited. 

A  fettlement  was  made  by  A.  to  the  ufe  of  himfelf 
for  fifty-nine  years,  if  he  fhould  fo  long  live,  remainder 
to  truftees  and  their  heirs  during  his  life  to  fupport  con- 
tingent remainders,  remainder  to  B.  his  fon  for  ninety- 
nine  years,  if  he  fhould  fo  long  live,  remainder  to  truf- 
tees and  their  heirs  during  his  life  to  fupport  contingent 
remainders,  remainder  to  the  firft  and  other  fons  of  B. 
in  tail  male  fucceffively,  with  other  remainders  over,  re- 
mainder to  the  right  heirs  of  A.  then  A.  by  will  devifes 
all  his  lands  in  poffeflion,  reverfion  or  remainder  to  truf- 
tees and  their  heirs,  in  truft  by  fale  or  mortgage  to  raife 
money  for  payment  of  his  debts  and  legacies ;  and  if  this 
limitation  to  his  own  right  heirs  vefted  the  reverfion  in  fee 
in  himfelf,  fo  as  to  be  fubjeft  to  his  difpofition,  or  if  tl;e 
heirs  were  to  take  by  purchafe  was  the  queftion  ;  all  the 
intermediate  remainders  being  determined.  And  it  was 
argued  upon  the  reafon  of  the  above  cafe  of  Tipping  and 
Cojfms,  that  the  heirs  muft  take  by  purcf.afe,  becaufe  he 
had  only  an  eftate  for  years,  and  the  freehold  during  his 
life  was  exprcfsly  limited  to  truftees  and  their  heirs,  and 
therefore  againft  his  own  exprefs  limitation  he  fhould 
have  no  refulting  ufe  or  eftate  for  life;  but  on  the  other 
fide  it  was  argued,  that  the  reafon  of  the  refulting  eftate 
for  life  was,  becaufe  it  might  pofTibly  happen  that  all  the 
intermediate  eftates  might  determine  before  the  death  of 
A:  as  by  his  and  the  truftees  joining  ia  a  feoffment,  (Sc. 
which  would  be  a  forfeiture  of  their  eftaies,  ^1:.  and 
therefore  of  neceffity  he  muft  have  a  refiilting  ufe  for  his 
life  :  And  my  Lord  Chancellor  was  clear  of  this  opinion, 
and  faid  it  was  his  old  reverfion  in  him,  and  devifeable 
by  will :  Bat  note.  This  was  a  remainder  limned  to  his 
own  right  heirs.  Eq.  Rep.  20.  Preced.  Chanc.  338. 
Eure  V.   Howard.     See  19  Fin.  Abr.  tit.    Revet/ion. 

IScujia  tCtCae,  a  ridge  or  furrow  of  arable  land. 
Mon.  Angl.   torn.  I.  p.  515. 

lliiCUtClU,  A  bill  of  review  in  Chancery  is,  where  a 
caufe  hath  been  heard,  and  the  dec  ee  iigned  and  inrol- 
led  ;  and  fome  error  in  law  appears  upon  the  decree,  or 
new  matier  difcovered  in  time  after  the  decree  made, 
which  bill  cannor  be  exhibited,  but  by  licence  of  the 
court.     See  Colleiiion  of  the  Chancery  Orders,  pag.  69. 

KeDtelU  of  appeal  of  DCkpteS,  Is  a  commiffion 
granted  by  the  King,   to  cettain  cominifTioners,  fifr.  See 

Hppcal. 
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lSC\)(i)iUg,  Is  a  word  metaphorically  applied  to  rents 
and  aiSlions,  and  fignifies  a  renewing  of  them  after  they 
are  exftinguifhed.  Of  which  fee  divers  examples  in 
Broke,  tit.  Reviving!  of  Rents,  Ajfions,  i^c.  fol,  23. 
See  19  Vin.  Ahr.  228 — 230. 

ISCDiUO),  or  Bill  of  Revivor,  Is  where  a  bill  hath 
been  exhibited  in  Chancery  againft  one,  who  anfwers, 
and  before  the  caufe  is  heard,  or  if  heard,  before  the 
decree  inrolled,  either  party  dies  :  In  this  cafe  a  bill  of 
revivor  muft  be  brought,  that  the  former  proceedings  may 
ftand  relived,  and  the  caufe  be  finally  determined. 
Coivell,   edit.    1727. 

UclJOrattOU,  Is  a  deftroying  or  making  void  a  deed 
or  will,  which  exifted  before  the  a<3  of  revocation  :  And 
a  revocation  and  new  declaration,  is  a  deed  made  pur- 
fuant  to  fome  provifo  contained  in  a  former  deed  or  con- 
veyance, giving  power  to  revoke  or  call  back  fome  thing 
granted  ;  and  by  a  new  declaration  to  create  a  new  ef- 
tate  of  the  linds  ;  after  which  revocation  and  declara- 
tion the  land  (hall  fettle  accordingly.  1  IVood's  Convey. 
2d  edit.   754. 

There  were  no  powers  of  revocation  at  Common  law, 
but  a  man  may  have  a  condition  of  re-entry.  But  now 
thde  provifes,  containing  power  of  revocation,  are  crept 
into  voluntary  conveyances,  and  are  become  very  fre- 
quent, and  pafs  by  raifing  of  ufes  according  to  the  flat. 
27  H.  8.  eap.  10.  for  being  coupled  with  an  ufe,  they 
are  allowed  to  be  good,  and  not  repugnant  to  the  former 
eflates  ;  as  if  one  feifed  in  fee  covenants  to  ftand  feifed 
to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his 
fon  in  tail,  with  divers  remainders  over ;  provided,  That 
he  may  revoke  any  of  the  faid  ufes,  and  if  afterward  he 
revokes  them,  he  is  feifed  in  fee  again  without  entry  or 
claim.  But  in  the  cafe  of  a  feoffment  or  other  convey- 
ance, whereby  the  feoffee  or  grantee  is  in  by  the  Com- 
mon law,  fuch  provifo  would  be  merely  repugnant  and 
void.  Co.  Lit.  237.  a.  It  would  be  void  as  to  deftroy- 
ing the  feoffment,  but  it  might  be  good  as  to  revoking 
the  ufes  to  which  the  feoffment  was  made,  i  PFood's 
Conv.   2d  edit.   754. 

The  revoker  is  feifed  again  without  entry  or  claim, 
Co.  173.  b.  for  he  being  tenant  in  poffeffion,  cannot  en- 
ter upon  himfelf.  But  he  cannot  biing  trefpafs  without 
entry.     Carter  78. 

Where  in  a  truft-term  to  raife  portions  there  is  a 
power  for  the  hufband,  with  the  confent  of  the  truftees 
to  revoke  the  ufes  in  a  fettlement ;  this  fufpends  the  vef- 
ting  of  the  portions.      2  /F///.  io2. 

Of  two  voluntary  fettlements,  if  the  firft  is  made 
without  a  power  of  revocation  againft  the  intent  of  the 
party,  the  fecond  fhall  prevail,      i  //^//.  581. 

A  man  ought  to  be  of  as  good  difpofing  memory 
when  he  revokes  his  will,  or  his  deed,  as  when  he  makes 
it.      Cro.  fac.  497.  pi.  3. 

Something  may  be  revoked  of  courfe,  though  they  are 
made  irrevocable  by  exprefs  words  ;  as  a  letter  of  attor- 
ney, a  fubmifTion  to  an  award,  a  teftament  or  laft  will  ; 
for  thefe  of  their  nature  are  revocable.     8  Co.  82.     See 

tElfe,  Ceill. 

Ke\)Oratione  patliamcntt.  An  ancient  writ  for  re- 
calling a  parliament  ;  and  yinno  5  Ed.  3.  the  parliament 
being  fummoned,  was  recalled  by  fuch  a  writ  before  it 
met.      Pryn's  Animad.  on  4  /«/?.  fol.  44. 

KctoiltDS.  There  are  rewards  given  in  many  cafes 
by  ftatute,  for  the  apprehending  of  criminals,  and  bring- 
ing them  to  juftice  ;  as  a  reward  of  40  /.  for  apprehen- 
ding of  robbers  on  the  highway,  by  4  ^  5  /i?^.  £3"  M. 
alfo  the  like  reward  for  the  apprehending  and  taking  of 
burglars.  Stat.  5  Ann.  The  fame  reward  for  apprehen- 
ding of  money  coiners  or  clippers,  tsc.  b  i^  1  IV.  3. 
And  the  like  reward  for  the  apprehenfion  of  thief-takers, 
not  profecutmg  felons  ;  and  of  perfons  refifling  the  of- 
ficer of  the  cuftoms,  by  force  of  arms,  isfc.     6  Geo.  i. 

cap.  20,    22. 

IktoCV,  (mentioned  in  flat.  43  Eliz.  cap.  10.)  Is  a 
term  among  clothiers,  fignifying  cloth  unevenly  wrought, 
and  full  of  rewes. 

iSijanBir,  Is  a  part  in  the  divifion  of  the  country  in 
JValcs  before  the  conqueft ;  as  firft  a  cantrif  conflfted  of 
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a  hundred  town?,  under  which  were  fo  many  commotes^ 
each  commote  bad  twelve  manors  or  circuits,  and  two  town' 
Jhips;  there  were  four  townjhips  to  every  manor;  every 
touinjhip  comotthend^tl  iout  gavels,  every  gravel  hid  four 
rhandirs  ;  and  four  tenements  were  conftituted  under 
every  rhandir.  This  word  rhandir  admits  not  of  any 
proper  fignification  in  EngliJ}},  but  is  by  Dr.  Davis  ten- 
died  pars  out  fors  ha:reditaria,  from  the  verb  rhannu^ 
partire,  dijiribuere.      Taylor's  Hift.  of  Gavelkind,  p.  69. 

Utal,  A  piece  of  gold  current  for  ten  (hillings.  In  f 
H.  6.  by  indenture  of  the  Mint,  a  pound  weight  gold  of 
the  old  ftandard  was  coined  into  45  rials,  goinj  for  ten 
fliiliings  a-(iece,  or  a  proportionable  number  of  lialf  rials, 
going  for  five  ftiillings  a-piece,  or  rial  farthings  going  for 
two  fti:llings  and  fix-pence.  See  Lowndes's  Effay'^upon 
Coins,  p.  38.  The  golden  rial  in  i  Hen.  8.  was  to  go 
at  eleven  ftiilling  and  three-pence.  In  2  Eliz.  golden 
rials  coined  at  fifteen  ftiillings  a-piece;  when  a  pound  of 
old  ftandard  gold  was  to  be  coined  into  48  rials.  In  x 
Jac.  I.  rofe-rials  of  gold  at  thirty  (hillings,  and  fpur^ 
rials  at  fifteen  (hillings.      Cowell,  edit.    1727. 

Kibatlli,  (Ribaidus,  Fr.  Ribauld, )  A  vagrant,  luxu- 
rious fpend- thrift,  a  rogue,  whore-monger,  a  perfon- 
given  to  all  kinds  of  wickednefs  and  loofenefs.  Petition 
againft  ribaulds  and  fturdy  beggars.  Rot.  Pari.  50  Edw. 
3.  num.  6r. 

KirC,  To  what  duties  liable  on  Importation,  4  Js^  5 
ly.  &  A£  c.  5.  fa.  2.  Rice  and  melafles  not  to  be 
brought  into  England,  3  CS"  4  Ann.  c.  5.  feef.  12.  3 
Geo.  2.  c.  28.  feii.  I.  Rice  may  be  carried  from  South 
Carolina,  &c.  to  any  part  of  America  fouthward  of  the 
faid  colonies,  4  Geo.  3.  c.  27.     See  plantations, 

Uilljmontl  in  3>urrp,  Richmond  old  park  fettled  on 
Queen  Charlotte  for  lite,   2  Geo.  3.  c.  i. 

iiicljmonti  in  f^O^kfljirC,  Spiritual  perfons  in  the 
archdeaconry  of  Richmond,  fhall  not  exa<ft  portions  of 
the  deceafed's  goods,  26  Hen.  8.  c.  15. 

ISitjjmonl)  anO  JLenor,  (Duke  of)  His  leafe  of  the 
aulnage  of  draperies  provided  for,  11  y  12  IVill.  c.  20. 
fea.  2. 

Kiccr^roII.    See  KoII, 

Kiaing  anilCD,  With  dangerous  and  unufual  wea- 
pons, is  an  offence  at  Common  law.  4 /«/?.  160.  by 
the  fiat.  2  Ed.  3.  cap.  3.  None  fhall  ride  armed  by 
night  or  day  to  the  terror  of  the  people  ;  or  come  with 
force  and  arms  before  the  King's  juftices,  i^c.  doing 
their  office  ;  upon  pain  to  forfeit  their  armour,  and  (uffer 
imprifonment  at  the  King's  pleafure  :  And  a  fine  may  be 
fet  upon  them  by  the  juftices,  by  lo  R.  2.  cap.  i.  And 
no  perfon  can  excufe  the  going  or  riding  armed  in  pub- 
lick,  by  alleging,  that  he  wears  armour  for  his  defence 
againft  an  aflault ;  but  men  may  wear  common  arms  ac- 
cording to  their  quality  and  fafhion,  and  have  attendants 
with  them  armed  agreeable  to  their  charaflers  ;  all  per- 
fons may  ride  or  go  armed  to  take  felons,  fupprefs  riots, 
execute  the  King's  procefs,  iJc.     3  Injl.  162.  - 

KiHtno;  ticrk.  One  of  the  fix  clerks  in  Chancery, 
who,  in  his  turn  for  one  year,  keeps  the  controlment 
books  of  all  grants  that  pafs  the  Great  feal  that  year. 
Cowell,  edit.    1727. 

KiDtngS,  Are  names  of  the  divifions  of  Torhfdre^ 
which  aie  three,  viz.  the  Eajl-riding,  the  Wejhriding 
and  the  North-riding,  mentioned  in  the  ftatute  22  H.  8. 
cap.  8.  and  23  //.  8.  cap.  18.  In  indidments  in  that 
county,  it  is  requifite  that  the  town  and  the  riding  be 
expreft'd.  IVeJi.  Symbol,  part  2.  tit.  Indiilments,  feS. 
70.  ^ 

iSlCnS  arrcar,  is  a  kind  of  plea  ufed  to  an  adtion  of 
debt  upon  arrearages  of  account,  whereby  the  defendant 
does  allege  there  is  nothing  in  arrear. 

UienS  pane  pac  \t  fait,  (Nothing  paffes  by  the  deed,) 
is  the  form  of  an  exception  taken  in  fome  cafes  to  an  ac- 
tion.    See  Bro.   tit.  Ejlraunger  al  fait  on  Record. 

KienS  pec  ncfrcnt,  (Nothing  by  defcent.)  Is  the  plea 
of  an  heir,  where  he  is  fued  for  his  anceftor's  debt,  and 
hath  no  land  from  him  by  defcent.  See  3  part,  Coke'l 
Rep.  fol.  151. 

ISieC  rountp,  (Retro  comitatus,  from  the  Fr.  Arrier, 
pojlcriar,)  In  the  itatute  of  2  Ed,  3.  cap.  5.  is  oppofite  to 
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tpen  county;  and  by  comparing  that  fiatute  with  Weflm, 
2.  cap.  38.  it  appears  to  be  fome  publick  place,  wliich 
the  flieriff  appoints  for  the  receipt  of  the  King's  money 
after  the  end  of  his  county  court.  Flcta  fays,  That  it 
is  dies  crajlinus  pojl  comitatum,    lib.  1.  cap.  67. 

ISifflilCC,  To  take  away  any  thing  by  force  :  From 
the  Sax.  riefe,  rapina,  from  whence  comes  our  Englijh 
word  to  rijie.     Cowell,  edit.    1727. 

KifflUCa,  A  flight  wound  in  the  flefli.  Bra^.  lib.  2. 
t.  23. 

KIgljt,  (Jus,)  In  general  fignlfication  includes  not 
only  a  right,  for  which  a  writ  of  right  lies,  but  alfo 
any  title  or  claim,  either  by  virtue  of  a  condition, 
mortgage  or  the  like,  for  which  no  adion  is  given  by 
Jaw,  but  only  an  entry.  Co.  on  Litt.  lib.  3.  cap.  8.  / 
445.  There  is  jus  proprietatis,  a  tight  of  property  ; 
Jus  pojfejfionis,  a  right  of  pofl'eflion,  and  jus  proprietatis 
&  pojfeffianis,  a  riglit  both  of  propriety  and  pofleflion  ; 
and  this  was  anciently  called  jus  dupHcatum  :  For  example, 
If  a  man  be  difleifed  of  an  acre  of  land,  the  difleifee 
hath  jus  proprietatis,  the  difieifor  hath  jus  pojfejfmnis  ; 
and  if  the  difleifee  releafe  to  the  diflfeifor,  he  hath  jus 
proprietatis  &  pojfejfionis.  Co.  on  Lit.  lib.  3.  fefl.  447. 
°Jus  eft  fextuplex.  I.  fus  recuperandi.  2.  Intrandi,  3. 
Habendi.  4.  Retinendi.  5.  Percipiendi.  6.  Et  pojfi- 
dendi.     Co.  8  Rep.  Edward  Altham'i-  cafe. 

Gilbert,  Treat,  of  Ten.  18.  fays.  That  the  diflTeifor 
has  only  the  naked  pofleflion,  becaufe  the  difleifee  may 
enter  and  evift  him  ;  but  againft  all  other  perfons  the 
difl'eifor  has  right,  and  in  this  refpecS  only  can  be  faid  to 
have  the  right  of  pofleflion  ;  for  iii  refpedi  to  the  difleifee 
he  has  no  right  at  all.  But  when  a  defcent  is  caft,  the 
heir  of  the  difTeifor  \\z%  jus  poffeffionis,  becaufe  the  diflTeifee 
cannot  enter  upon  his  pofleffion,  and  evidl  him,  but  is 
put  to  his  real  aflion,  becaufe  the  freehold  is  caft  upon 
the  heir  ;  and  fays,  That  the  notions  of  the  law  do  make 
this  title  to  him,  that  there  may  be  a  perfon  in  being  to 
do  the  feudal  duties,  to  fill  the  pofleflion,  and  to  anfwer 
the  adions  of  all  perfons  whatever ;  and  fince  it  is  the 
law  that  gives  him  this  right,  and  obliges  him  to  thefe 
duties,  antecedent  to  any  aft  of  his  own,  it  muft  defend 
fuch  pofTeflion  from  the  adt  of  any  other  perfon  what- 
ever, till  fuch  pofleffion  be  evi£led  by  judgment  ;  which 
being  alfo  the  aft  of  law  may  deftroy  the  heir's' title.  See 
IpJOpCl'tp,  and  19  Vin.  Abr.  230 — 233. 

iitgijt  in  rottrt.    See  IScmts  in  tittta;. 

Kigljcs  anti  liberties.    See  Jiiberttcs  ano  rtgl;t?. 

IxinC^a,  A  military  girdle  :  From  the  Saxon  ring,  i.  e. 
annulus,  circulus,  becaufe  it  was  girt  round  the  middle. 
Bra£ion  gives  another  reafon  why  it  is  fo  called.  Lib.  i. 
cap.  8.  par.  3.  Ringa  enim  dicuntur  quod  renes  circum- 
dant,  unde  dicitur  accingere  gladio. 

IXingljetHJ,  (mentioned  in  fl:at.  43  £/iz.  cap.  10.)  An 
tngine  ufed  in  ftretching  woollen  cloth. 

Hiot,  rottt  auD  ttulaluful  alTcmbl}).    Riot,  (riota 

and  riot  turn,  from  the  French  riotte,  quod  non  folum  rixam 
fcf  jurgium  fignifcat,  fed  vinculum  etiam,  quo  plura  in 
unum,  fafciculorum  iiliar,  colUgantur,)  Signifies  the  for- 
cible doing  of  an  unlawful  thing  by  three,  or  more  per- 
fons aflembled  together  for  that  purpofe.  TVifl.  Symbol. 
part  2.  tit.  Indiilments,  feSl.  65.  The  difference  be- 
tween a  riot,  rout  and  unlawful  ajfcmbly,  fee  in  Lamb. 
Eiren.  lib.  2.  cap.  5.  Slat.  I  Mar.  cap.  12.  and  Kitchin 
19.  who  gives  thefe  examples  of  riots,  the  breach  of  in- 
clofures,  banks,  conduits,  parks,  pounds,  iioufes,  barns, 
the  burning  of  flacks  of  corn,  ^c.  Lamb,  ubi  fupra, 
mentions  thefe,  to  beat  a  man,  to  enter  upon  a  pofTef- 
iion  forcibly.     Cowe'tl. 

Holt  Ch.  J.  in  delivering  the  opinion  of  the  court 
faid.  That  the  books  are  obfcure  in  the  definition  of 
riots,  and  fhat  he  took  it,  that  it  is  not  necefTary  to  fay 
thev  afTembled  for  that  purpofe  ;  but  there  muft  be  an 
unlawful  afi^embly  ;  and  as  to  what  ad  will  make  a  riot 
or  trefpafs,  fuch  an  a£t  as  will  make  a  trefpafs  will  make 
a  riot.  II  Mod.  116.  pi.  2.  Trin.  b  Ann.  B.  R.  'The 
^een  v.   Soley. 

As  if  a  number  of  men  aflemble  with  arms,  in  terro- 
rcm  populi,  though  no  a6l  is  done,  it  is  a  riot.     Hob.  91. 
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If  three  come  out  of  an  alehoufc,  and  go  armed,  It  is  1 
riot.  3  H.  7.  I.  Per  Holt  Ch.  J.  m  delivering  the 
opinion  of  the  court.  11  Mod.  116,  117.  The  ^leen 
V.  Soley. 

Serjeant  Hawh'ns  fays,  A  riot  feems  to  be  a  tumul- 
tuous difturbance  of  the  peace  by  three  perfons,  or  more, 
aflembling  together  of  their  own  authoritv,  with  an  in- 
tent mutually  to  affift  one  another  agamft  any  who  (hall 
oppofe  them,  in  the  execution  of  fome  enterprizc  of  a 
private  nature,  and  afterwards  adlually  executing  the 
fame  in  a  violent  turbulent  manner,  to  the  terror  of  the 
people,  whether  the  adt  intended  was  of  itfelf  lawful  or 
unlawful.     Hatuk.  P.  C.  155.  cap.  65.  J.  I. 

Serjeant  Hawkins  fays,  A  rout  feems  to  be,  according 
to  the  general  opinion,  a  difturbance  of  the  peace  by 
perfons  aflembling  together  with  an  intention  to  do  a 
thing,  which  if  it  be  executed  will  make  them  rioters, 
and  adtually  making  a  motion  towards  the  execution 
thereof:  But  by  fome  books,  the  notion  of  a  riot 
is  confined  to  fuch  aflemblies  only,  as  are  occafio- 
ned  by  foms  grievance  common  to  ail  the  compar^y,  as 
the  inclofure  of  land  in  which  they  all  claim  a  right  of 
common,  (sfc.  However,  inafmuch  as  it  generally  aiirees 
with  a  riot,  as  to  all  the  reft  of  the  above-mentioned 
particulars,  requifite  to  conftitute  a  riot,  except  only  in 
this,  that  it  may  be  a  complete  cfFence  without  the  exe- 
cution of  the  intended  enterprise,  it  feems  not  to  re- 
quire any  farther  explication.  Hawk.  PL  C.  158.  cap. 
bs.fi. 

Serjeant  Hawkins  fays.  An  unlawful  aflembly,  accor- 
ding to  the  common  opinion,  is  a  difturbance  of  the 
peace  by  perfons  barely  afTembling  together,  with  an  inten- 
tion to  do  a  thing,  which,  if  it  was  executed,  would  make 
them  rioters,  but  neither  adually  executing  it,  nor  ma- 
king a  motion  toward  the  execution  of  it ;  but  he  fays 
this  feems  to  be  much  too  narrow  a  definition  ;  for  any 
meeting  whatfoever  of  great  numbers  of  people  with  fuch 
circumftances  of  terror,  as  cannot  but  endanger  the  pub- 
lick  peace,  and  raife  fears  and  jealoufies  among  the 
I  King's  fubje£ls,  feems  properly  to  be  called  an  unlawful 
aflembly  ;  as  where  great  numbers,  complaining  of  a 
common  grievance,  meet  together  armed  in  a  warlike 
manner,  in  order  to  confult  together  concerning  the 
moft  proper  means  for  the  recovery  of  their  interefts ; 
for  no  one  can  forefee  what  may  be  the  event  of  fuch  an 
afl'embly.     Hawk.  PL  C.  158.  cap.  b^-  f  9. 

If  a  man  be  in  his  houfe,  and  he  hears  that  f.  S. 
will  come  to  his  houfe  to  beat  him,  he  may  well  make 
an  afiTembly  of  people  of  his  friends  and  neighbours  to 
afTift  and  aid  him  in  fafe  keeping  his  perfon.  Per  Fineuif 
Ch.  J.     Br.  Riots,  pi.  r.  cites  21  H.  -j.  39, 

But  if  a  man  be  menaced  or  threatned  that  if  he  comes 
to  the  market  of  B.  or  to  W.  that  he  fhall  be  beat,  he 
cannot  make  an  afl'embly  of  people  to  affift  h'm  to  go 
there,  and  this  in  fafeguard  of  his  perfon  ;  for  he  need 
not  go  there,  and  he  may  have  remedy  by  furety  of  the 
peace  ;  but  the  houfe  of  a  man  is  to  him  his  caftle  and 
his  defence,  and  where  he  properly  ought  to  abide,  ^c. 
Br.  Riots,  pi.  I.  cites  21  H.  7.  39.  Per  Fineux  Ch. 
Juftice. 

Dalt.  JuJl.  cap.  137.  cites  S.  P.  Hawk.  PL  C.  158. 
cap.  65.  fcSt.  10.  cites  S.  C.  accordingly,  and  fays,  That 
fuch  violent  methods  cannot  but  be  attended  with  tfe 
danger  of  raifing  tumults  and  diforders  to  the  difturbance 
of  the  public  peace. — Tho'  a  man  mav  ride  with  arms, 
yet  he  cannot  take  two  with  him  to  defend  himfelf  even 
though  his  life  is  threatned  ;  for  he  is  in  the  proteftion 
of  the  law  which  is  fufficient  for  his  defence.  Per  Holt 
Ch.  J.  in  delivering  the  opinion  of  the  Court.  11  Mod. 
116,  117.  pi.  2.  Trin.  6  Ann.  B.  R.  The  ^een  v, 
Soley. 

If  a  number  of  people  aflemble  together  in  a  lawful 
manner,  and  upon  a  lawful  occafion,  as  for  elefling  a 
mayor  (as  it  was  in  this  cafe)  or  the  like,  and  duiing 
the  afTembly  a  fudden  aff"ray  happens,  this  will  not  make 
it  a  riot  ab  initio  ;  but  it  is  only  a  common  aff'ray. 
Ld.  Raym.  965.  Trin,  2  Ann,  Grampound  Corporation'i 
cafe. 

7  T  If 


R     I     O 

If  a  number  of  people  afiemble  in  a  rio!ous  manner  to 
do  an  unlawful  a£l,  and  a  perfon,  who  Wis  upon  the 
place  before  upon  a  lawful  occafion,  and  not  privy  to 
tlieir  firfl  defign,  comes  and  joins  himfelf  with  them  he 
will  be  guilty  of  a  riot  equally  with  the  reft.  Per  Holt 
Ch.  J.  which  Powell  J.  Teemed  to  agree.  Ld.  Rayin. 
Rep.  965.   Tiin.  2  Ann.  Grampound  Corporation' ^  cafe. 

Phlt  Ch.  J.  thought  an  aflembly  might  meet  together 
with  fuch  circumftances  of  terror  as  to  be  a  riot.  2 
Sulk.  594,  595.  pi.  4.  Trin.  6  Ann.  in  the  cafe  of  The 
^ueen  v.  Soley  i^  al' . 

If  feveral  are  afTembled  lawfully  without  any  ill  intent 
and  an  affray  happens,  none  are  guilty  but  fuch  as  adl ; 
but  if  the  aflembly  was  originally  unlawful  the  adt  of 
one  is  imputable  to  all.  Per  Holt  Ch.  J.  2  Salk.  595. 
6  Ann.  at  vtft  prius  in  Middlefe.x.      The  ^een  v.  Ellis. 

It  feems  agreed,  that  a  number  of  perfons,  being  met 
together  at  a  fair,  or  market,  or  ciiurch-ale,  or  any  other 
lawful  and  innocent  occafion,  happen  on  a  fudden  quar- 
rel to  fall  together  by  the  ears,  they  are  not  guilty  of  a 
riot,  but  of  a  fudden  afFray  only,  of  which  none  are  guil- 
ty, but  thofe  who  adually  engage  in  it ;  becaufe  the  de- 
fign of  their  meeting  was  innocent  and  lawful,  and  the 
fubfequcnt  breach  of  the  peace  happened  unexpectedly 
■without  any  previous  intention  concerning  it  ;  yet  it  is 
faid,  that  if  perfons  innocently  afTembled  together,  do  af- 
terwards upon  a  difpute  happening  to  arife  among  them, 
form  themfelves  into  parties,  with  promife  of  mutual 
afTilfance,  and  then  make  afFray,  they  are  guilty  of  a 
riot,  becaufe  upon  their  confederating  together  with  an 
intention  to  break  the  peace,  they  may  as  properly  be  faid 
to  be  afTembled  together  for  that  purpofe  from  the  time 
of  fuch  confederacy,  as  if  their  firfl:  coming  together  had 
been  on  fuch  a  defign  ;  however,  it  feems  clear,  that  if 
in  an  afTembly  of  perfons  met  together  on  any  lawful 
occafion  whatfoever,  a  fudden  propofal  (hould  be  ftarted 
of  going  together  in  a  body  to  pull  down  a  houfe  or  in- 
clofure,  or  to  do  any  other  afl  of  violence,  to  the  dif- 
turbance  of  the  publick  peace,  and  fuch  motion  be  agreed 
to  and  executed  accordingly,  the  perfons  concerned  can- 
not but  be  rioters,  becaufe  their  afFociating  themfelves 
together  for  fuch  a  new  purpofe  is  no  way  extenuated  by 
their  having  met  at  firft  upon  another.  Hawk.  PL  C. 
156,   157,  cap.bs.  f.  3. 

Statute  concerning  riot,  &c.  with  adjudications. 

Stat.  34  Ed.  3.  cap.  i.  enails,  that  juflices  of  peace 
fliall  have  power  to  reftrain  evil-doers,  rioters,  and  all 
other  barretors,  and  to  take  and  chaflifc  them,  and 
caufe  them  to  be  imprifoned  and  puniflied. 

This  flatute  hath  been  liberally  conftrued  for  the  ad- 
vancement of  jijftice  ;  for  it  has  been  refolved,  that  if  a 
juftice  of  peace  find  peifons  riotoufly  afTembled,  he  alone 
without  flaying  for  his  companions  hath  not  only  power 
to  arreft  the  offenders,  and  bind  them  to  their  good  be- 
haviour, or  imprifon  them  if  they  do  not  ofFer  good  bail, 
but  that  he  may  alfo  authorize  others  to  arrefl  them  by  a 
bare  parol  command  without  other  warrant,  and  that  by 
force  thereof  the  perfons  fo  commanded,  may  purfueand 
arreft  the  offenders  in  his  ahfence  as  well  as  prefence.  It 
is  alfo  faid,  that  if  a  juftice  of  peace  be  Tick,  and  hear 
that  perfons  are  riotoufly  aflenibled,  he  may  fend  his  fer- 
vants  to  arreft  them,  and  bring  them  before  him  ;  and 
that  if  he  hear  that  perfons  are  riotoufly  together  in  a  cer- 
tain place,  and  go  thither  and  find  none  there,  he  may 
leave  his  fervants  behind  him  with  a  command  to  arreft 
them,  when  they  fhall  come.  Alfo  it  is  faid,  that  after 
a  riot  is  over,  any  one  juftice  of  peace  may  fend  his  war- 
rant to  arreft  any  perfon  who  was  concerned  in  it,  and 
alfo  that  he  may  fend  him  to  gaol,  till  he  fliall  find  fure- 
ties  for  his  good  behaviour.      1  Hawk.  P.  C.  160. 

But  it  feems  to  be  agreed,  that  no  one  juftice  of  peace 
hath  any  power  by  force  of  this  ftatute,  either  to  record 
a  riot  upon  his  own  view,  or  to  take  an  inquifition  there- 
of after  it  is  over:  Alfo  if  one  juftice  of  peace  proceed- 
ing upon  this  ftatute,  fhall  arreft  an  innocent  perfon  as 
a  rioter,  it  feemeth  that  he  is  liable  to  an  adion  of  tref- 
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pafs,  and  that  the  party  arretted  may  juftify  the  refcuing 
of  himfelf,  becaufe  no  fingle  juftice  of  peace  is  by  this 
ftatute  made  a  judge  of  the  faid  ofFence.  But  if  a  riot 
fhall  be  committed  by  perfons  armed  in  an  unufual  man- 
ner, contrary  to  the  ftatute  of  Norihampton,  and  any 
one  juftice  of  peace  ailing  ex  officio,  in  purfuance  of  the 
faid  ftatute,  feize  the  armour  and  imprifon  the  ofFender, 
and  make  a  record  of  the  whole  matter,  fuch  a  record 
cannot  be  traverfed,  becaufe  it  is  made  by  one  a£ling  in 
a  judicial  capacity,  as  appears  more  at  large  in  the  chap- 
ter of  afFrays  :  and  for  the  fame  reafon,  if  a  juftice  of 
peace  proceeding  on  the  ftatute  of  15  i?.  2.  againft 
forcible  entries  and  detainers,  fhall  upon  his  own  view 
record  a  riot,  which  fhall  be  committed  in  the  making 
of  any  fuch  forcible  entry  or  detainer,  a  riot  fo  recorded 
cannot  be  traverfed,  as  hath  been  fhewn  in  the  foregoing 
chapter.  Alfo  if  a  juftice  of  peace  a£i:ing  as  a  judge,  by 
virtue  of  any  ftatute  whatfoever,  impowerirg  him  fo  to  1 
do,  make  a  record  upon  his  view  of  a  riot  committed  in  > 
his  prefence,  fuch  record  fhall  not  be  traverfed  ;  for  the 
law  gives  fuch  an  uncontroulable  credit  to  all  matters  of 
record,  made  by  any  judge  of  record  as  fuch,  that  it  will 
never  admit  of  an  averment  againft  the  truth  thereof,  i 
Hawk.  P.  C.  160. 

Stat.  13//.  4.  cap.  7.  feSJ.  t.  If  any  riot,  aflembly 
or  rout  of  people  againft  law,  be  made,  the  juftices  of 
peace,  or  two  of  them,  and  the  fheriff,  fhall  come  with 
the  power  of  the  county  ('if  need  be)  and  arreft  them  j 
and  the  fame  juftices  and  flierifF  fhall  have  power  to  re- 
cord that  which  they  find  fodone  in  their  prefence  againft 
law;  and  by  the  record  fuch  ofFenders  fhall  be  convidl  in 
manner  as  in  the  ftatute  of  forcible  entry ;  and  if  fuch 
ofFenders  be  departed  before  the  coming  of  the  juftices  and 
fherifF,  the  fame  juftices,  or  two  of  them,  fhall  dili- 
gently inquire  within  a  month  after,  of  fuch  riot,  af- 
fembly,  or  rout,  and  ftiall  hear  and  determine  the  fame. 

Seii.  2.  If  the  truth  cannot  be  found,  then  within 
a  month  next  following  the  juftices  or  two  of  them, 
and  the  fheriflF,  (hall  certify  before  the  King  and  his 
council  all  the  deeds  and  circuraftances  thereof,  which 
certificate  fhall  be  of  like  force  as  the  prefentment  of 
twelve  men;  upon  which  certificate  the  offenders  fhall 
be  put  to  anfwer,  and  they  which  be  found  guilty  fhall  be 
punifhed  after  the  difcretion  of  the  King  and  his  council. 

SeSi.  3.  If  fuch  offenders  traverfe  the  matter  certified, 
the  certificate  and  traverfe  fhall  be  fent  Into  the  King's 
Bench  to  be  tried  and  determined  ;  and  if  the  offenders 
do  not  come  before  the  King  and  his  council  at  the  firft 
command,  there  (hall  be  made  another,  diredfed  to  the 
fheriff,  to  take  the  offenders  if  they  may  be  found,  and 
bring  them  at  a  certain  day  before  the  King  and  coun- 
cil, or  in  the  King's  Bench  ;  and  if  they  cannot  be 
found,  the  fheriff  fhall  make  proclamation  in  the  county 
next  enfuing  the  delivery  of  the  faid  fecond  command, 
that  they  come  before  the  King  and  council,  or  in  the 
King's  Bench,  or  in  the  Chancery  in  time  of  vacation, 
within  three  weeks  then  following ;  and  in  cafe  the  of- 
fenders come  not,  and  the  proclamation  made  and  re- 
turned, they  fhall  be  convift  of  the  riot,  aflembly  or 
rout, 

Se£i.  4.  The  juftices  of  peace  dwelling  nigheft  where 
fuch  riot,  alFembly  or  rout,  fhall  be  made,  together  with 
the  fheriff,  and  alfo  the  juftices  of  afTife  for  the  time  that 
they  fhall  be  in  their  feflions,  fhall  do  execution  of  the 
fame  ftatute,  every  one  upon  pain  of  100/. 

T.  and  three  others  were  con v idled  of  a  riot,  upon 
view  of  two  juftices  of  the  peace,  and  the  fheriff  of  the 
county,  contra  formam  Jlatuti  13  Hen.  4.  cap.'],  and 
they  were  fined  by  the  juftices ;  and  upon  a  writ  of  er- 
ror brought,  theerrors  afliigned  were,  Firjly  It  does  not 
appear  that  the  defendants  were  convidled  by  view  of  the 
juftices.  idly.  That  the  (herifF  did  not  join  in  fetting 
the  fine,  wi.ereas  the  ftatute  fays,  that  the  flierifF  fhall  be 
joined  with  the  juftices  in  the  whole  proceedings ;  and 
for  thefe  errors  the  judgment  was  reverf^d.  Raym.  386. 
Trin.  32  Car.  2.  B.  R.   The  King  v.  Tempeji  &  al'. 

An  indidlment  upon  this  ftatute  was  taken  before  two' 
juftices  of  peace  only,  without  the  fherifF  or  under-fhe- 
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rifF;  but  becaure  it  appeared  to  be  taken  a  month  after 
the  riot  committed,  the  court  held  it  clearly  good  by  this 
ftatute.  Comb.  173.  I  W.  l3  M.  B.  R.  The  King  v. 
Clench. 

Where  the  conviiSion  of  a  riot  is  made  on  this  fla- 
tute  upon  view  only,  there  the  fheriff  or  undtr-fherifF 
muft  be  prefent ;  but  it  is  not  neceflary  where  the  con- 
viflion  is  upon  an  inquifition  taken  after  the  riot  is  en- 
ded. And  this  is  the  difference.  Garth.  383.  Trin,  8 
JV.  3.  B.  R.  The  King  v.  Ingram,  S.  P.  And  the  rea- 
fon  of  the  attendance  on  the  view  is,  that  they  may 
raife  the  poffi  comitatus  to  fupprefs  the  rioters,  which 
needs  not  when  they  are  difperfed,  the  juftices  having  a 
lawful  jurifdidtion.  Cflwi.  423.  Pafch.  g  fK  2- B.  R.  S^C. 
2  Salk.  593.  S.  C.  accordingly.  12  A^od.  123.  Pa/ch. 
9  J'F.  3.  S.  C.  by  name  of  the  King  v.  Page,  Ingram  iS  al. 
accordingly.     Ld.  Raym.  Rep.  215.  S.  C.  accordingly. 

An  information  againft  three  juftices  of  peace,  for  not 
making  inquiry  of  a  very  great  riot  done  by  feveral  per- 
f  ins,  in  burning  hedges,  i^c.  within  a  month  after  the 
fafl  done :  And  becaufe  the  ftatute  fays  nothing  of  any 
complaint  or  notice  being  to  be  made,  or  given  to  them, 
it  was  moved  by  fome,  that  they  were  bound  by  law  to 
take  notice  at  their  peril  ;  but  diverfe  other  juftices  were 
of  a  contrary  opinion.  Idea  quare ,bene  the  words  of  the 
ftatute  of  13  //.  4.  cop.  J.  and  the  law.  But  the  re- 
porter fays,  it  feems  reafonable  that  notice  or  complaint 
be  made  to  them  ;  for  fo  is  the  ftatute  of  R.  2.  of  for- 
cible entries,  whereof  mention  is  made  in  this  ftatute  of 
13  //.  4.  cap.  7.  Befides,  juftices  of  affife  are  under  the 
fame  penalty  of  100  /.  if  fuch  riot  ^c.  be  committed  in 
their  prefence  fitting  in  their  feflions,  and  confequsntly 
they  are  not  fo  in  cafe  they  are  abfent,  and  no  complaint 
or  notice  be  given  to  them.  D.  210.  b.  pi.  25.  Hil.  4 
Eliz.   The  attorney  general  v.  Grajpley  (sf  al'. 

Within  a  month  after'\  Seefei?.  I.  of  the  preceding  aft. 
The  month  fhall  not  be  confined  to  28  day?,  but  to  the 
almanack  month  ;  per  curiam.  Sid.  186.  pi.  9.  Pafch. 
J 6  Car.  7.  B.  R.  The  King  V.  Cujcns  iff  al'.  Hawk. 
163.  pi.  65.  /  31.  fays,  It  is  not  clearly  fettled  whether 
the  month  within,  which  the  juftices  of  peace  are  confined 
to  take  their  inquiry  by  force  of  thefe  ftatutes,  muft  be 
reckoned  according  to  the  computation  of  a  lunar  or  of 
a  folar  month  ;  however,  it  feems  to  be  agreed,  that  if 
the  juftices  give  their  charge  to  the  jury,  and  it  is  faid 
that  if  they  do  but  award  a  precept  for  the  returning  of 
the  jury  within  a  lunar  month,  they  may  take  the  ver- 
dict afterwards;  for  the  caufe  being  regularly  attached 
in  them  within  the  time  prefcribed  by  the  ftatute  fhall  be 
profecuted,  as  all  other  caufes  ought,  with  fuch  conve- 
nient difpatch  as  to  the  judges  thereof  fhall  feem  proper; 
and  the  ftatute,  by  obliging  the  juftices  to  make  fo  fpee- 
dy  an  inquiry,  meant  not  to  hurry  them  in  the  execu- 
tion of  it. 

Tho'  this  ftatute  be  mandatory,  that  the  inquifition 
ftiall  be  taken  within  a  month,  under  a  penalty  in  the 
neighbouring  juftices,  yet  after  the  month  it  is  ftlll  dif- 
cretionary  in  the  juftices  to  take  an  inquifition,  (Sfc.  And 
that  by  conftrudfion  of  the  laft  claiife  of  this  ftatute 
(which  fays  that  they  fhall  do  execution  of  this  aft,  in 
pain  of  iCo/.)  and  it  hath  ever  been  the  praftice  to  take 
fuch  inquifitions  out  of  feflions.  Carthew  384.  The 
King  V.  Ingram,  S.  C.  and  P.  Comb.  423.  and  the  time 
is  only  mandatory. 

The  jujlices  of  peace  dwelling  tiighefl]  ^tzfeSi.  4.  of  the 
faid  aft  19  Hen.  7.  It  is  not  necellary  that  the  next 
juftices  only  fhould  move  a  force,  but  all  the  juftices  of 
the  county  are  bound  to  it :  And  thefe  words  in  the  fta- 
tute, viz.  that  the  next  juftice-;,  are  put  but  for  conve- 
niency,  and  the  more  fpeedy  execution  of  juftice.  Per 
Roll,  jerman  and  J/h  juftices;  but  Nichols  J.  doubted 
of  this.  Sty.  246.  Hil.  1650.  in  cafe  of  Cuflodes,  is'c, 
V.  Maine  and  Serjeant. 

.Havjkim's  Pleas  of  the  Crown  165,  166.  cap.  65.  fe^. 
45,  i^c.  The  ferjeant  fays,  that  in  the  conllruftion  of 
this  claufe  of  this  ftatute,  the  following  opinions  have 
been  holden,  }Ji,  That  no  juftice  of  peace  is  in  danger 
of  incurring  the  penalty  thereof  unlefs  he  dwell  in  the 
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county  wherein  a  riot  happens.  7dly,  That  ifany  ji.niceS 
of  peace,  who  do  not  dwell  neareft  to  the  place  do  ac- 
tually execute  the  ftatute,  they  exc'jfe  all  the  left.  3^'/)), 
That  if  the  juftices,  whofe  dwelling  was  neareft  at  the 
time  of  the  riot,  or  one  of  them,  happen  ;o  die  within  the 
month,  thofe  whofe  dwelling  is  thereby  become  the  neareft, 
are  bound  to  execute  the  ftatute  in  the  fame  manner  as 
the  others  were.  4/AI;',  That  notwithftanding  thofe  juf- 
tices only,  who  dwell  neareft,  are  liable  to  the  penalty  of 
the  ftatute,  yet  if  any  others  on  notice  negleft  to  fupply 
their  default,  they  are  fineable  at  difcretion.  5//;/>',  That 
if  the  two  juftices,  or  one  of  them,  do  their  duty  in  ex- 
ecuting, or  endeavouring  to  execute  the  ftatute,  they 
fhall  not  incur  any  penalty  through  a  default  of  the  (he- 
rifl^,  ijc.  either  in  refufing  to  appear,  or  to  retun  a  jurv, 
isfc.  bthly.  That  the  faid  juftices,  Is'c.  ftiall  not  avoid 
the  penalty  by  executing  the  ftatute  in  part  only,  as  by 
recording  a  riot  without  committing  the  parties,  'thly. 
That  no  juftice,  f5V.  is  fubjeft  to  the  penalty  of  the  fta- 
tute, on  account  of  a  petit  riot,  but  only  of  fuch  as  are 
notorious,  and  in  nature  of  infurreftions  and  rebellions. 
'ithly.  That  if  a  juftice  of  peace,  i^c.  had  no  exprefs  no- 
tice given  him  of  the  riot,  he  fhall  be  excufed,  unlefs  it 
were  fo  very  flagrant,  that  by  common  intendment  every 
one  dwelling  near  it  could  not  but  have  notice  thereof. 
^thly.  That  the  acquiefcence  or  agreement  of  the  parties 
aggrieved  is  no  excufe  to  the  juftices,  becaufe  they  ought, 
ex  officio,  to  make  the  inquiry,  and  make  proclamation 
whether  any  will  give  evidence  for  the  King,  l^c.  and 
may  bind  fuch  of  the  parties  grieved,  as  (hall  tefufe  to 
profecute  their  complaint,  to  their  good  behaviour. 

Stat.  %Hen.  5,  Jl.  i.  cap.  8.  fea.  i.  If  default  be 
found  in  the  faid  juftices  of  peace,  or  juftices  of  afTife 
(named  in  the  ftatute  I3H^«.  4.  cap.  7.)  and  the  fherifF 
or  under-fherifF  of  the  county  where  fuch  riot,  afiembly 
or  rout,  fhall  be  made,  touching  the  execution  of  the  faid 
ftatute  ;  at  the  inftance  of  the  party  grieved  the  Kino's 
commiffion  fhall  go  out  under  his  great  feal,  to  inquire  as 
well  of  the  truth  of  the  caufe,  and  of  the  original  mat- 
ter, asof  the  defaults  of  the  juftices,  (herifF  or  under-flierifF, 
tobedirefted  to  indifferent  perfons,  at  the  nomination  of 
the  chancellor  ;  and  the  commifTioners  fhall  fend  into  the 
Chancery  the  inquefts  before  them  taken,  and  the  coro- 
ners ftiall  make  the  panel  for  the  time  that  the  fherifF, 
that  is  fuppofed  in  default,  (hall  ftand  in  his  office,  which 
coroners  (hall  return  no  perfons  but  fuch  which  have 
lands  to  the  value  of  10/.  by  the  year  ;  and  the  coroners 
fhall  return  upon  the  perfons  impanelled  at  the  firft  day 
ifTues  to  20  J.  and  at  the  fecond  day  40^.  and  at  the  third 
day  100;.  And  at  every  day  after  the  double  at  leaft; 
and  if  default  be  found  in  the  coroners  touching  the  re- 
turn of  fuch  perfons  impanelled,  or  touching  the  return  of 
ifTues,  every  one  of  them  (hall  pay  to  the  King  40/.  and 
if  the  fherifF  be  difcharged  of  his  office,  the  new  (herifF 
(hall  make  the  panel.  And  the  Chancellor,  as  foon  as 
he  may  have  knowledge  of  fuch  riot,  afTembly  or  rout, 
fhall  caufe  to  be  fent  the  King's  writ  to  the  juftices  of 
peace  and  to  the  fherifF,  that  they  put  the  ftatute  in  exe- 
cution, upon  the  pain  contained  in  the  fame  ;  and  tho' 
fuch  writ  come  not  to  the  juftices  or  (heriff^,  they  fnall 
not  be  excufed  if  they  make  not  execution  of  the 
ftatute. 

Se6i.  2.  Provided,  That  the  juftices  and  other  of- 
ficers (hall  do  their  offices  at  the  King's  cofts,  by 
payment  to  be  made  by  the  (herifF  by  indentures  be- 
twixt the  (herifF  and  the  juftices  and  other  officers ; 
and  rioters  attainted  of  great  and  heinous  riots  (hall  have 
one  year's  imprifonment,  and  rioters  attainted  of  petty 
riots  (hall  have  imprifonment,  as  beft  (hall  feem  to  the 
King  and  his  council  ;  and  the  fines  of  fuch  rioters  (hall 
he  by  the  faid  juftices  increafed,  and  put  in  greater  fums 
than  they  were  wont  to  be  ;  and  the  King's  liege  people 
in  the  countv  (hall  be  affiftant  to  the  juftices,  commif- 
honers,  (herifF  or  under-(herifF,  when  they  (hall  be  rea- 
fonably  warned,  to  ride  with  them  to  refift  fuch  riots, 
ot-.  upon  pain  of  imprifonment,  and  to  make  fine  and 
ranfom  to  the  King;  and  bailifFs  of  franchifes  (hall  caufe 
to  be  impanelled  fufEcicnt  people,  upon  pain  to  kife  to 
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the  King  40  /.  And  like  ordinances  and  pains  fliall  hold 
place  in  cities,  boioughs  and  other  places  which  have 
juftices  of  peace. 

Stat.  2H.S.J}.  I.  c.  g.  /  I.  of  murders,  manflaughters, 
robberies,  batteries,  alTemblies  of  people  in  great  number 
in  manner  of  infurre£lion,  and  othej  rebellious  riots,  if 
any  perfon  come  into  Chancery,  and  make  complaint,  that 
any  fuch  felon  or  offender  fly  or  withdraw  him,  a  bill  (hall 
be  made  for  the  King ;  and  the  Chancellor,  after  fuch 
bill  to  him  delivered  (if  he  be  duly  informed  that  fuch 
bill  containeth  truth)  (hall  have  power  to  make  a  writ  of 
capias  at  the  King's  fuit  dire£led  to  the  fheriff,  returnable 
in  Chancery  at  a  certain  day  ;  and  if  the  perfons  be  taken 
by  the  (heriff,  or  yield  them  in  the  Chancery,  fuch  per- 
fons (hail  be  put  in  ward,  or  to  mainprize ;  and  he  (hall 
fend  to  inquire  of  fuch  offences  ;  and  if  the  (herifF  re- 
turn, that  the  perfons  cannot  be  taken,  and  the  fame 
perfons  do  not  yield  them  in  the  Chancery,  the  Chan- 
cellor (hall  caufe  to  be  made  a  writ  of  proclamation  di- 
retSed  to  the  (herifF,  returnable  in  the  King's  Bench, 
that  he  make  proclamation  in  two  counties,  that  the  per- 
fons named  in  the  writ  (hall  come  to  anfwer  to  the  mat- 
ter comprifed  in  the  bill,  upon  pain  to  be  convi£t ;  and 
in  every  fuch  writ  of  proclamation  (hall  be  contained  the 
fubftance  of  the  bill,  and  if  they  come  not  at  the  day,  then 
(hall  they  be  convid. 

Seil.  2.  Provided  that  the  fuggeftions  of  fuch  riots  be 
witnefTed  to  tie  Chancellor  by  letters  under  the  feals  of 
two  juftices  of  peace  and  the  (herift",  before  the  writ  of 
capias  be  granted,  in  which  writ  the  matter  comprifed 
in  the  bill  (hall  be  as  well  exprefled  as  in  the  writ  of 
proclamation  ;  andif  fuch  caufe  happen  in  the  County  pa- 
latine of  Lancajhr,  or  elfewhere  in  any  franchife  where 
there  is  a  Chancellor,  the  Chancellor  of  England  (hall 
caufe  to  be  fent  by  the  King's  writ  to  the  Chancellor  of 
fuch  county  or  franchife,  all  the  fuggeftion  in  the  bill 
comprifed,  commanding  him  to  make  execution  ;  fo  al- 
ways that  the  King's  writ  do  not  run  out  of  the  Chancery 
of  England  into  fuch  county  or  franchife  otherwife  than 
hath  been  ufed.     Afade  perpetual,  S  Hen.  6.  c.  14. 

Stat.  8  Hen.  6.  c.  14.  fe£l.  i.  the  faid  (tatute  2  Hen.  5. 
e.  9.  (hall  be  kept. 

SeSf.  2.  Provided  that  it  be  witnelTed  by  two  juftices 
of  peace,  that  the  common  fame  runneth  in  the  counties 
of  the  fame  riots,  before  the  writ  of  capias  be  awarded. 
Provided  alfo,  that  if  fuch  cafe  happen  in  the  county  pa- 
latine of  LancaJIer,  or  elfewhere  in  a  place  infranchifed, 
where  there  is  a  Chancellor,  the  Chancellor  of  fuch  county 
or  place  infranchifed,  after  complaint  to  him  duly  made  and 
witneffed  by  a  juftice,  or  the  lieutenant  of  a  juftice,  and 
the  (berifF  of  fuch  counties  palatine  or  place  infranchifed, 
(hall  have  like  power  to  award  a  capias,  and  a  writ  of 
proclamation,  as  the  Chancellor  of  England  hath. 

Stat.  19  Hen.  7.  c.  13.  If  any  riot,  rout  or  unlawful 
affembly,  be  committed,  the  fiierifF  having  a  precept  di- 
rcdted  to  him  (hall  return  24  perfons  dwelling  within  the 
(hire,  whereof  every  one  of  them  (hall  have  lands  with- 
in the  (hire  to  the  yearly  value  of  20s.  of  freehold,  or 
26 s.  id.  of  copyhold,  or  of  both,  to  inquire  of  the 
faid  riot,  rout  or  unlawful  alTembly  ;  and  he  (hall  return 
upon  every  perfon  impanelled  in  ifTues,  at  the  firft  day 
20s.  and  at  the  fecond  day  405.  and  if  default  be  found 
in  the  (herifF  for  returning  of  other  perfons,  (sfc,  the 
(herifF  (hall  forfeit  to  the  King  20/.  and  if  the  riot,  rout 
or  unlawful  affembly,  be  not  found  by  the  jury,  by  rea- 
fon  of  any  maintenance  or  embracery,  the  juftices  and 
the  (lierifF  (liall  in  the  certificate  certify  the  names  of  the 
maintainers  and  embracers,  with  their  mifdemeanors ;  up- 
on pain  of  every  of  the  faid  juftices,  and  (herift^  or  un- 
der-(herifF,  to  forfeit  20/.  if  they  have  no  reafonable  ex- 
cufe,  which  certificate  (hall  be  of  like  force  as  if  the  mat- 
ter were  found  by  verdift  of  twelve  men  ;  and  every 
perfon  proved  to  be  a  maintainer  or  embracer  in  the  fame 
fhall  forfeit  to  the  King  20/.  and  as  well  the  maintainers 
as  the  embracer  (hall  be  committed  to  ward  by  the  d;f- 
cretion  of  the  juftices. 

Stat.  I  Geo.  i.  cap.  5.  feSi.  i.  If  any  perfons,  to  the 
number  of  twelve,  being  unlawfully  afTembled  to  the  dif- 
turbance  of  the  peace,  and  being  required  by  one  juftice 
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of  peace,  or  by  the  (herifF  or  his  under  fnenff,  or  by  the 
mayor,  bV.  of  any  city,  Ufc.  by  proclamation  in  the 
King's  name,  to  difperfe  themfelves,  and  depart  to  their 
habitations  or  lawful  bufinefs,  (hall  riotoufly  continue 
together  by  the  fpace  of  one  hour  after  fuch  proclama- 
tion, fuch  continuing  together  to  the  number  aforefaid 
(hall  be  felony  without  benefit  of  clergy, 

Se£}.  2.  The  form  of  the  proclamation  (hall  be  in 
manner  following,  viz.  the  juftice  of  peace,  &c.  (hall 
among  the  rioters,  or  as  near  to  them  as  he  can  fafely 
come,  command  filence  while  proclamation  is  makin» 
and  then  (hall  openly  make  proclamation  in  thefe  words 
or  like  i  ' 

OU  R  Sovereign  Lordthe  King  chargeth  and  command' 
eth  all  perfons,  being  ajfembled,  immediately  to  dif- 
perfe  them/elves,  and  peaceably  depart  to  their  habitations, 
or  to  their  lawful  hufmefs,  upon  the  pains  contained  in  the 
aSi  made  in  the  fir/i  year  cf  King  George,  for  preventing 
tumults  and  riotous  ajfemblies, 

God  fave  the  King. 

And  every  fuch  juftice,  ^c.  on  notice  of  fuch  unlaw- 
ful  afTembly,  is  to  refort  to  the  place,  and  make  procla- 
mation in  manner  aforefaid. 

Sea.  3.  If  fuch  perfons  fo  unlawfully  afFembled  (hall, 
after  proclamation  made,  not  difperfe  themfelves  within 
one  hour,  it  fhall  be  lawful  for  every  julfice,  (herifF,  iJc. 
and  every  high  and  petty  conftable,  or  other  peace  offi- 
cer, and  for  fuch  other  perfons  as  (hall  be  commanded  to 
be  affifting  to  fuch  juftice,  i^c.  ('who  are  impowered  to 
command  all  his  Majefty's  fubjeds,  of  age  and  ability,  to 
be  afTifting)  to  feize  fuch  perfons  and  carry  them  before  a 
juftice  of  peace;  and  if  fuch  perfons  (hall  be  killed  or 
hurt  by  reafon  of  their  refifting  the  perfons  fo  difperfing 
or  feizing  them,  fuch  juftices,  ^c.  (hall  be  indemnified. 

SeEi.  4.  If  any  fuch  perfons  fo  riotoufly  afTembled 
fiiall  unlawfully  demolifh  or  pull  down,  any  church  or 
chapel,  or  any  building  for  religious  worfhip  certified 
and  regiftered  according  to  the  aft  i  JV.  (S  M,  cap.  18. 
or  any  dwelling  houfe,  barn,  ftabie  or  out-houfes,  it 
(hall  be  felony  without  benefit  of  clergy. 

Se5i.  5.  If  any  perfon  (hall  with  force  oppofe,  or  in 
any  manner  wilfully  hinder  or  hurt,  any  perfon  who 
(hall  begin  to  proclaim,  whereby  fuch  proclamation  (hall 
not  be  made,  fuch  ofFenders  (hall  be  adjudged  felons 
without  benefit  of  clergy;  and  all  perfons  fo  unlawfully 
afi^embled  to  the  number  of  twelve,  to  whom  proclama- 
tion ought  to  have  been  made,  if  the  fame  had  not  been 
hindered,  (hall,  if  they  continue  together  an  hour  after 
fuch  hinderance  knowing  thereof,  be  adjudged  felons 
without  benefit  of  clergy. 

Seii.  6.  If  any  church,  chapel,  i^c.  (hall  be  demolifh- 
ed  wholly  or  in  part  by  any  perfons  fo  riotoufly  afTem- 
bled, the  inhabitants  of  the  hundred  (hall  yield  damaoes 
to  the  perfon  damnified  by  fuch  demolition,  which  may 
be  recovered  in  any  court  at  IVcJlminJler  againft  any  two 
inhabitants ;  fuch  adlion  for  damages  to  any  church,  i^c.  ' 
to  be  brought  in  the  name  of  the  re£lor,  l^c.  in  truft  for 
rebuilding  and  repairing  fuch  church,  ISc.  and  the  judg- 
ment being  given  for  the  plaintiff^  in  fuch  a£lion,  the 
damage  recovered  (hail,  at  the  requeft  of  fuch  plaintifli 
iSc.  be  levied  upon  the  inhabitanis,  and  paid  to  fuch 
plaintiff  by  fuch  ways  as  are  provided  by  27  EUz.  c.  13. 
for  reimburfing  any  money  recovered  by  any  party  rob^ 
bed  ;  and  if  fuch  church,  &c.  fhall  be  in  any  city  or 
town,  that  is  either  a  county  of  itfelf,  or  is  not  within  any 
hundred,  fuch  damages  (hall  be  recovered  againft  two  of 
more  inhabitants  of  fuch  city  or  town. 

Sen.  7.  This  3(51  (hall  be  read  at  every  feffions  and  at 
every  leet. 

Seli.  8.  No  perfon  (hall  be  profccuted  for  any  offence 
contrary  to  this  a£f,  unlefs  profecution  be  commen(;;d 
within  twelve  months  after  the  offence  committed. 

Seil.  9.  Sheriffs,  (tewards,  bailiffs  of  regalties,  ma- 
giftrates  of  royal  boroughs,  and  all  inferior  judges  and 
magiftrates,  and  all  high  and  petty  conftables,  and 
Other   peace   ofTicers,  in    Scotland,  (hall   have    the    fame 

powers 
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Powers  for  putting  this  a£l  in  execution  there,  as  the 
juftices  and  other  magiftrates  have  for  the  other  parts  of 
the  kingd')m  ;  and  all  perfons  convifled  of  the  (aid  of- 
fences in  S:t>tliifid(hM  incur  the  pain  of  death,  and  confifca- 
tion  of  moveables  ;  and  all  profecutions  for  tlie  damages  of 
any  church,  t^c.  that  (hall  be  demolifhed  in  whole  or  in  part 
in  Scotland,  by  any  perfons  riotoufly  a/Tembled,  (hall  be 
recovered  by  fummarv  aflion  at  the  inftance  of  the  party 
aggrieved,  his  heirs,  &c.  againft  the  county,  i^c.  the  ma- 
giftrates being  fummoned  in  the  ordinary  form,  and  the 
feveral  counties  and  ftewarties  called  by  edi<3al  citation 
at  the  market  crofs  of  the  head  borough  of  fuch  county 
or  ftewarty  in  general  without  mentioning  their  names. 

Se£i.  10.  This  adt  (hall  extend  to  all  places  of  religi- 
ous worfliip  in  Scotland  tolerated  by  law. 

iSiparia,  (from  ripa,  a  bank,)  In  the  ftatute  of  TVeJim. 
2.  c.  47.  Signifies  the  water  or  river  running  between 
the  banks,  be  it  fait  or  frefh.  2  Injl.  fol  478.  The 
word  occurs  alfo  in  Rot.  Char,  g  E.  2.  num.  12.  But 
in  the  common  tranflation  of  Magna  Charta,  cap.  15. 
Riparia  is  rendred  a  bank  or  river.      Covuell,  edit.    1727. 

MtpiCt?,  (Riparii,  a  fifcella  qua  in  devehendis  pijcibus 
uttoitur,  in  Engltjh  a  ripp)  are  thofe  that  bring  (iff)  from 
trie  fea-coaft  to  the  inner  parts  of  the  land.  Camd.  Brit, 
pag.  234.  In  IValcs  they  are  called  treaters.  Covuell, 
(dit.    1727. 

ttlUagiUin,  Rivage,  riverage,  a  toll  or  duty  paid  to 
the  King  in  fome  rivers,  for  the  pafTage  of  boats  or  vef- 
fels.     Id.  ib. 

UiUearC,  To  have  the  liberty  of  a  river  for  ii(hing  or 
fowling.     Id.  ib. 

MiUCCS.  M.  was  fined  200/.  for  diverting  part  of 
the  river  Thames,  by  whidi  he  weakened  the  current  of 
the  river  to  carry  barges,  iSc.  towards  London,  and  other 
houfes  of  the  King  upon  the  river  ;  and  fuch  a  thing 
cannot  be  done  without  an  ad  quod  damnum  ;  becaufe  that 
river  is  a  highway,  and  alfo  it  ought  to  be  by  patent  of 
the  King  to  do  fuch  a  thing.  Noy  103.  And  Hawk.  P. 
C.  199.  fays,  It  is  a  common  nufance  to  divert  a  navi- 
gable river  in  fuch  manner  as  here  is  mentioned. 

Rivers  (hall  not  be  put  in  defence,  but  fuch,  (^c.  M. 
C.  9  H.  3.  c.  16. 

Where  falmon  are  (hall  be  put  in  defence  from  Lady- 
day  rill  Martinmas,  St.  IVeJIm.  2.     13  Ed.  i.  c.  47. 

For  preventing  robberies  on  the  Severn,   8  H.  6.  c.  27. 

Dcllioyin^  floodgates  erefted  by  authority  of  parlia- 
ment, tranfportation,  i  Geo.  2.  c.  19.  f.  2.  Felony 
wilh  clergy,    8  Gej.  1.   c.  20. 

Penally  on  drawing  floodjates,   8  Geo.  2.   c.  20.  f.  2. 

Aire  znd  Calderm:ide  navigable,  ioJ5f  11  /^.  3.  c.   ig. 

The  Avon  made  navigable  to  Salijbury,  16  &'  ly  Car. 
2.    c.  12. 

For  preferving  the  rivers  Avon  and  Froome,  11  £3"  12 
Jf^.  3.  c.  23.      22  Geo.  2.  c.  20.     - 

For  regulating  the  navigation  of  the  Avon  in  TVarwick- 
fnre,   24  Geo.  2.   c.  39. 

Beverly  Beck  made  navigable,  13  Geo.  i.  f.  4,  18 
Gto.  2.  c.  13. 

The  rivers  Brandon  and  Waveney  made  navigable,  24 
Ceo,  2.  c.  12. 

The  Cam  made  navigable,    i  Ann.  /}.  2.  c.  i  r. 

River  of  Canterbury  made  navigable,   6  H.  8.   c.  17. 

Navigation  of  the  Cloyde  improved,  and  a   light-houfe 

"ereded  on  the  ifland  of  Little  Cumrey,   29  Geo.  2.  c.  20. 

'       River  from   Colchcjler  to  IVivenhoe  made  navigable,  9 

£?  10  TV.  3.  c.  19.     5  Geo.  I.  c.  31.      13  Geo.  2.  c.  30. 

23  Geo.  2.  i.-.  19. 

The  Dane  made  navigable,  7  Geo.  i.  c.  17. 

The  Darwent  in  Derhyfl/ire  made  navigable,  6  Geo.  X. 
c.  27. 

For  recovering  the  navigation  of  the  Dee,  11  £3"  12 
?^  3.  c.  24.  6  Geo.  2.  c.  30.  14  Geo.  2.  c.  8.  17 
Geo.  2.  c.  28.      26  Geo.  2.  c.  35. 

The  Derwent  in  YorkflAre  made  navigable,  i  Ann.  Ji. 
I.  c.  20. 

The  Douglas  made  navigable,  6  Geo.  1.  28. 

The  Z)«n  made  navigable,  12  Geo.  i.  f.  38.  i^Geo. 
I.  e.  20.     6  Geo.  2.  f.  9.      13  Geo.  2.  f.  11. 

The  Eden  made  navigable,  8  Gw.  i.  c.  14. 

The  corporation  of  Exet-r  may  break  down  wears. 
Vol.  II.  N".  123. 
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l^c,  in  their  river,  31  H.  S.  c.  4.  For  building  a  new 
wear  on  the  Exe,  7  Jac.  i.  c.  8.  /.  12. 

The  Idle  made  navigable,   6  Geo.  i.  c.  30. 

The  Ivel  made  navigable,   30  G^«.  2.  (.  62, 

The  Kennet  made  navigable,  7  G^ff.  i.  c.  8.  3  Geo. 
a.  f.  36.     24  Geo.  2.  f.  8.  /  21. 

The  Z^ri  made  navigable,    1 1  £3"  1 2  /iP]  3.  c.  22. 

The  Ctianccllor  may  grant  commiflions  for  amendment 
of  the  river  Ley,   3  H.  6.   c.  5.      9  .tf.  6.   c.  9. 

For  improving  the  navigation  of  the  Lee,  12  Geo.  2. 
f.  32. 

The  city  of  London  impowered  to  make  the  river  Lee 
(or  Ley)   navigable,    13  El.  c.   18. 

The  Loyne  made  navigable,   23  Geo.  2.  c.  12. 

The  Medway  made  navigable,    13  Geo.  2.  <■.  26. 

The  Mercy  and  Irwell  maJe  navigable,  7  G^a.  i.  f.  15. 

The  iVar  made  navigable,   2^  Geo.  2.  f.  ig. 

The  Nine  or  iV^n  made  navigable,  11  Geo.  1.  c.  19. 
27  Geo.  2.  c.  12.      29  Geo.  2.  c.  69. 

The  Oufe  in  Huntingtonjhire  made  navigable,  6  G^a. 
I.  c.  29. 

The  navigation  of  the  Ouze  in  Yorkjhire  improved, 
23  H.  8.  f.  18.      13  G«.  I.  f.  33. 

The  Rodon  in  £^;sr  made  navigable,    10  Geo.  2.  f.  33. 

Sankey  Brook  in  Loncajhire  made  navigable,  28  G«.  2. 
f.  8. 

All  men  (hall  have  free  pafTage  in  the  Severn,  9  H.  6. 
f.  5.    19  H.  7.  f.  J 8.    23  H  8.  f.  12.    28  H.  8.  f.  5. 

For  preferving  the  fi(h  in  the  Severn,   20  C«r.  2.  c.  9. 

For  preferving  of  the  Severn,  fee  315l5f{oI. 

The  Slower  made  navigable  from  Maningtree  to  5ai^- 
iary,  4  y/;z;z.  f.  J  5. 

Stroudiuater  made  navigable,   3  Gi^a.  2.  r.  13. 

The  Lord  Mayor  (hall  have  the  confervation  in  the 
breaches  of  the  Thames,  4  //.  7.  c.  15. 

Nufances  in  the  Thames  prohibived,   27  H.  8.  c.  18. 

For  pafTage   by  water  from  London  to  Oxford,   3  Jac, 

1.  C.   20. 

The  Thames  to  be  made  navigable  from  Bercot  to  Ox' 
ford,  21  7(7£-.  I.  c.  32. 

Exa(aions  by  owners  of  locks  upon  the  Thames  prohi- 
bited, b  13  "}  W.  3.  f.  16.     3  Geo.  2.  f.  II.     2if  Geo. 

2.  f.  8.  /  2. 

For  (topping  Dagenham  breach  in  the  Thames,  I2  y/«ff. 
/?.  2.  f.  17.     7  G^«.  I.  f.  20  /.  32. 

CommilTioners  appointed  for  regulating  the  navigation 
of  the  Thames,  24  Geo.  2.  c.  8. 

For  a  ferry  crofs  the  Thames,  from  Ratcliff  to  Rather- 
hith,  28  G^o.  2.  f.  4. 

The  7i;jf  made  navigable  from  Taunton  Dean  to 
Bridgewater,   10  isl  11  W.  '^.  c.  8. 

The  7r^«/  made  navigable,    10  £3^  n  /^.  3.  c.  20. 

The  Weaver  made  navigable,  7  Gw.  i.  f.  10.    7  G^«, 

2.  f.  28. 

Worjley  Brook  in  Lancajhire  made  navigable,  10  G^e.  2, 
f.  9. 

The  rivers  /i^J-*  and  Lugg  made  navigable,  y  IJ  %  JV. 

3.  <r.  14,     13  Gw.  I.  c.  34. 

For  reftoring  and  maintaining  the  navigation  of  the 
fiver  IVitham,  in  county  of  Lincoln.   2  Geo,  3.  c.  32. 

Koba,  Is  a  coat  or  garment.  And  thofe  who  rolas 
accipiebant  of  another,  are  accounted  of  his  family,  ^en- 
dam  ex  armigeris  qui  in  obfequio  erat  abbatis  i3  ad  robas 
ejus.      Walfingham,  pjg.  267. 

lSol)bCCp,  (Robaria)  Is  a  felonious  taking  away  of  an- 
other man's  goods  from  his  perfon  or  prefence  againft  his 
will,  putting  him  in  fear,  and  of  purpofe  to  (teal  the 
fame.  We/l.  Symbol,  part  2.  tit.  Indiilments,  fed.  bo. 
And  this  offence  was  called  robbery,  either  becaufe  they 
bereaved  the  true  man  of  fome  of  his  robes  or  garments, 
or  becaufe  his  money  or  goods  were  taken  out  of  fome 
part  of  his  garment  or  robe  about  his  perfon.  Co.  3  Inft. 
cap.  \b.  This  is  fometimes  called  violent  theft.  Weji. 
Symbol,  ibid,  which  is  felony  of  two-pence.  Kitchin,  fol. 
lb.  and  22.  Lib.  ajf.  39.  See  Skene  de  verborum  fignif. 
verb.  Reif,  and  Cromp.  Jujiice  of  Peace,  fol,  30. 

Robbery   is  a  felony  by  the  Common  law,  committed 
by  a  violent  alFault  upon  the  perfon  of  another,   by  put- 
ting him  in  fear,  and  taking  from  his  perfon  hi'  monev, 
or  other  goods  of  any  value  whatfoever.     3  Inji.  68.  c.  1 6 
7  U        ■  1,  rVhat 
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1.  WJiat  is  or  amounts  to  a  rohhcry  In  reffeP.  of  the  man- 
ner, or  per/on  from  whom  any  thing  is  taken. 

2.  Of  raifing  Jme  and  cry,  and  what  kind  of  rohbcry  it 
mitji  be,  to  make  the  hundred  chargeable. 

3.  On  what  day,  or  time  of  the  day,  the  robbery  mujl  be 
committed,  to  make  the  hundred  chargeable. 

4.  TVI)o  is  to  bring  the  aifion,  and  7nake  oath  of  the  rob- 
bery ;  and  of  the  notice  to  be  givett  thereof. 

5.  Before  tuhom  the  oath  muji  be  taken,  and  where  the 
party  mujl  give  bond  for  payment  of  cojis,  in  cafe  he  does 
not  prevail. 

6.  Jt  what  time  the  aSiion  is  to  be  brought ;  what  evi- 
dence will  maintain  it ;  and  what  pall  excufe  the  hundred. 

7.  How  the  money  is  to  levied,  and  each  hundredor  to 
contribute  to  the  charges, 

I.  What  is  or  amounts  tt  a  robbery  in  refpeSt  of  the  man- 
ner, or  perjon  from  tvhom  any  thing  is  taken. 


The  circumftance  of  putting  one  in  fear  makes  the 
difference  between  a  robber  and  a  cut-purfe ;  both  take 
it  from  the  pcrfon,  but  this  takes  it  clam  bf  fecrete 
without  afTault  or  putting  in  fear,  and  the  robber  by  vio- 
lent affault  and  putting  in  fear.      3  InJI.  68.  cap.  16. 

Wherever  a  perfon  aflaults  another  with  fuch  circum- 
ftances  of  terror  as  put  him  into  fear,  and  caufes  him, 
by  reafon  of  fuch  fear,  to  part  with  his  money,  the  ta- 
king thereof  is  adjudged  robbery,  whether  there  were 
any  weapon  drawn  or  not,  or  whether  the  perfon  afiault- 
ed  delivered  his  money  upon  the  other's  command,  or 
afterwards  gave  it  to  him  upon  his  ceafing  to  ufe  force, 
and  begging  an  alms  ;  for  he  was  put  into  fear  by  his  af- 
fault, and  gives  him  his  money  to  get  rid  of  him.  Hawk. 
PL  C.  96,  97.  cap.  34.  fei?,  9. 

"In  the  cafe  of  Macdaniel  and  others,  at  the  Old  Baily 
feffions  in  December  ly 5^,  Stephen  Macdaniel,  John  Ber- 
ry^' fames  Egan  and  James  Salmon,  were  indidled  as  ac- 
cefTaries  before,  to  a  robbery  committed  by  Peter  Kelly 
and  John  Ellis  on  the  perfon  of  the  faid  !James  Salmon. 
The  jury   found  a   fpeciaf  verdld,  that  Kelly  and  Ellis 
were  convifled  of  the  faid  robbery ;  that  before  the  rob- 
bfery,  all  the  prifoners  and  one  Thomas  Blee,  in  order  to 
procure  themfelves  the  rewards  given  by  a£l  of  parlia- 
ment for  apprehending  robbers,  did  meet  at  the  Bell  Inn 
in  Holborn^  and  agreed  that  the  faid  Blee  ftiould  procure 
two  perfons  to  commit  a   robbery  on  the  prifoner  Sal- 
mon; that  for  that  purpofe,  they  contrived  that  ^A-^ftiould 
inform  the  perfons  fo  to  be  procured  that  he  would  aifift 
them  in   ftealing  fome  linen  in   the   parifh  of  St.  Paul 
Deptford ;  that  in  purfuance  of  this  agreement,  and  with 
the  privity  of  all  the  prifoners,  the  faid  Blee  did  procure 
Ellis  and  Kelly  to  go  with  him  to  Deptford  in  order  to 
Ileal  linen,  but  did  not  at  any  time  before  the  robbery 
inform  them   of  the  intended  robbery  ;  that  they  went 
•with  Blee  to  Deptford,  and  the  prifoner  Salmon  being  like- 
wife  waiting  there  in  purfuance  of  the  agreement,  they 
robbed  him  of  the  money  and  goods  mentioned  in  the 
indiflment  :  They  further  find,  that  none  of  the  prifon- 
ers had  any  converfation  with  Eliis  and  Kelly  previous  to 
the  robbery,  but  that  Macdaniel,  Egan  and    Berry   faw 
them  and  approved  of  them  as  proper  for  the  purpofe  of 
robbing  Salmon.     This  was  argued  before  all  the  judges ; 
who  were  unanimoufly  of  opinion,   that  fuppofing  a  rob- 
bery  to   have   been   committed,  all    the   prifoners  were 
guilty  as  accefTaries  before,  except  Salmon  who  could  not 
be  acceffary   to  the   robbing  of  hiniftlt  ;   but  forafmuch 
as  the  goods  were  taken  from  Salmon  in  purfuance  of  the 
agreement  beforementioned,   they   were  of  opinion   that 
in  legal  conflrud^ion  he  was  not  robbed  at  all,  fince  it  is 
of  the  efTcnce  of  robbery,  that  the  goods  be  taken  againft 
the  will   of  the  owner;    although    the   circumftance  cf 
putting  in  fear  is  perhaps  not  neceflary  to  be  infcned  in 
the  indidlment,  at  leaft  it  need  not  to  be  ftncftly  proved  ; 
for  if  a  man  is  knocked  down  without  any  previous  wam- 
i.ng  and  thereby  rendered   infenlible,  or  if  he  manfully 
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refifts  and  is  overpowered  without  being  under  any  fear 
at  all,  it  is  not  the  lefs  robbery  upon  that  account ; 
and  the  prifoners  were  difcharged  of  the  indiclnient. 
But  afterwards  an  indicfment  was  found  againft  them, 
and  profecuted  at  the  expence  of  the  crown  on  tiie  repre- 
fentation  of  the  judges,  for  a  confpiracy  ;  in  which  the 
principal  fadis  found  by  the  fpecial  jury  in  the  robbery  bill 
were  charged.  On  this  indidment  they  we;e  ail  con- 
vifled  ;  and  the  court  gave  judgment,  that  they  be  all 
fet  in  and  upon  the  pillory  twice  ;  that  they  fiand  com- 
mitted for  feven  years  afterward.  One  or  ther^  (Egan) 
loft  his  life  in  the  pillory,  through  the  refentment  ot  the 
populace.  And  on  that  account,  the  others  did  not 
Itand  a  fecond  time.  But  they  were  all  in  Neugate  very 
clofely  confined  in  purfuance  of  tiieir  fentcncc.  EoJ}. 
121. 

The  words  of  the  indiflment,  violenter  y  fehnice  cfpit, 
muft  be  underftood  that  there  is  an  adual  taking  in  deed, 
and  a  taking  in  law,  and  that  may  be  when  a  thief  re- 
ceives, Wf.  For  example  :  If  thieves  rob  a  true  n.an, 
and  finding  but  little  about  him,  take  it,  this  is  an  a<51ual 
taking;  and  by  means  of  death  compel  him  to  fwear 
upon  a  book  to  fetch  them  a  greater  fum,  which  he  does 
and  delivers  it  to  them,  which  they  receive,  this  is  a  ta- 


king in  law  by  them,  and  adjudged  robbery  ;  for  fear 
made  him  to  take  the  oath,  and  the  oath  and  fear  con- 
tinuing, made  him  bring  the  money,  which  amounts  to 
a  taking  in  law;  and  in  this  cafe  there  needs  no  fpecial 
indidlment,  but  the  general  indidtment  (^od  violenter 
isf  felonice  cepit)  is  fufficient.  And  fo  it  is,  if  at  the  firft 
the  true  man  for  fear  delivers  his  purfe,  i^c.  to  the  thief. 
3  Inji.  68.  cap.  ib. 

Serjeant  Hawkins  fays,  it  feems  clear  that  he  who  re- 
ceives my  money  by  my  delivery,  either  whilft  I  am 
under  the  terror  of  his  affault,  or  afterwards  while  I 
think  myfclf  bound  in  confcience  to  give  it  him  by  an 
oath  to  that  purpofe,  which  in  my  feat  I  was  coniptUed 
by  him  to  take,  may  in  the  eye  of  the  law,  as  properly 
be  faid  to  take  it  from  me,  as  he  who  adtually  takes  it 
out  of  my  pocket  with  his  own  hands.  Hawk.  PL  C. 
96.  cap.  34.  feif.  4. 

This  word  (cepit)  neceffarily  implies,  that  the  thief 
muft  be  in  poffeffion  of  the  thing  ftolen.  For  example  : 
If  the  bag  or  purfe  of  the  true  man  be  fattened  to  his 
girdle,  &c.  and  the  thief,  the  more  caiily  to  take  the 
bag  or  purfe,  cuts  the  girdle,  whereby  the  bag  or  purfe 
falls  to  the  ground,  this  is  no  taking;  for  the  thief  had 
never  any  poffeffion  thereof,  &  Jic  de  fimilibus:  But  if 
the  thief  takes  up  the  bag  or  purfe,  and  in  ftriving  had 
let  it  fall,  and  never  took  it  again,  this  had  been  a  ta- 
king,  becaufe  he  had  it  in  his  poffeffion  ;  for  the  conti- 
nuance of  his  poffeffion  is  not  required  by  law.  3  InJi.  '■ 
69.  c.  16.  S.P.  Hawk.  PI.  C.  96.  c.  Z\.fea.  6.  But 
though  he  is  not  guilty  of  robbery,  he  is  highly  punilh- 
able  by  fine  and.  imprifonment,  iiCc.  for  fo  enormous  a 
breach  of  the  peace.  \ 

The  words  of  the  indidlment  are  (a  perfona)  i^c.  If 
the  true  man,  fceking  to  efcape  for  the  fafeguard  of  his' 
money,  cafts  it  into  a  bulb,  which  the  thief  perceiving,, 
takes  it :  This  is  a  taking  in  law  from  the  perfon,  be-^ 
caufe  it  is  done  at  one  time.     3  In/i.  69.  cap.  16.  S.P. 
And  fo  if  he  drives  my  cattle  in  my  prefence  out  of  my 
pafture,  or  takes  my  hat  which  fell  from  my  head,  he 
may  be  indidted  as  having  taken  things  from  my  perfon.  ^ 
Hawk.  PI.  C.  96,   cap.  34.  fe^.  8.  . 

If  the  true  man  had  caft  off  his  furcoat,  or  other  up- 
permoft  garment,  and  the  fame  lying  in  his  prefence,  a^ 
thief  affaults  him,  is'e.  and  takes  the  furcoat,  this  is  rob- 
bery ;  for  that  which  is  taken  in  his  -.efence,  is  in  law 
taken  from  his  perfon.  3  /«/?.  69.  cap.  16.  And  fo  it' 
is  of  the  horfe  of  a  true  man,  which  ftands  by  him; 
Ei  fie  de  fimilibus.     3  InJi.  69.  cap.  16. 

Upon  not  guilty  pleaded  to  an  indidlment  the  evi- 
dence was,  that  P.  and  ^  met  JV.  S.  and  W.  T.  in  the 
highway,  where  they  endeavoured  to  rob  ihem,  and  for 
that  purpofe  drew  their  fwords  and  offered  to  ftrike  them, 
thereupon  W.  S.  rode  away  one  way,  and  P.  purfued 
him,  and  W.  T.  went  another  way,  and  ^.  followed  and 
robbed  him  out  of  fight  or  hearing  of  PI    And  it  was 

held 
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held  that  P.  was  as  principal,  and  committed  iherobberr, 
and  he  was  hanged.  ./«rf.  116.  pi.  161.  Hill.  26  £■/;:;. 
Pudpy'i  cafe. 

In  fome  cafes,  a  man  may  be  faid  to  rob  me,  where 
in  truth  he  never  actually  had  any  of  my  goods  in  his 
pofleflion  ;  as  where  I  am  robbed  by  feverai  in  one  gang, 
and  one  of  them  takes  my  money,  in  which  cafe,  in  judg- 
ment of  law,  every  one  of  the  company  fhall  be  faid  to 
take  it,  in  refpeft  of  that  encouragement  which  they 
give  to  another  thro'  the  hopes  of  mutual  aiTiftance  in 
their  enterprize  :  Nay,  though  they  mifs  of  their  firft 
intended  prize,  and  one  of  them  afterwards  rides  from 
the  relt,  and  robs  a  third  perfon  in  the  fame  highway, 
without  their  knowledge,  out  of  their  view,  and  then 
returns  to  them,  all  are  guilty  of  robbery  ;  for  they  came 
together  with  an  intent  to  rob,  and  to  afTift  one  anotlier 
in  fo  doing.      Haiuk.  PI.  C.  96.   cap.  34.  Jeff.  7. 

If  a  carrier's  man  or  fon  confpire  to  rob  him,  and  do 
it  accordingly,  the  carrier  not  being  privy  to  it,  he  may 
fue  the  hundred  on  the  ftatute  of  IVinton  ;  but  the  con- 
fplracy  may  be  given  in  evidence  in  mitigation  of  da- 
mages ;  per  Roll  Ch.  J.  Style  j[2-j.  Mich.  1654.  Mai- 
ihnu  V.  7be  hundred  of  Godalmin. 

If  a  man  fervant  be  robbed  of  his  maffer's  goods  in 
his  mailer's  fight,  this  (hall  be  taken  for  a  robbing  of 
the  mafter.  Style  156.  Mich.  1649.  per  Roll  Ch.  J.  in 
^'right's  cafe. 

If  one  cafts  away  his  goods  to  fave  them  from  a  rob- 
ber, and  the  robber  takes  them  up,  and  carries  them  a- 
way,  this  is  a  robbery  done  to  his  perfon;  per  Roll  Ch.  J. 
Sty.  156.  Mich.  1649.  JFright's  cafe. 

Taking  cattle  from  A.  which  he  is  driving  on  the 
Ijighway,  is  a  taking  from  his  perfon,  and  fo  a  robbery ; 
per  P ow el  ]n^\cf,  ^od  non  fuit  riegatum,  2  Salk.  641. 
Green  v.  Goddard. 

2.  Of  raijtng  hue  and  cry,  and  what  kind  of  robbery  it 
mujl  be,  to  make  the  hundred  chargeable. 

The  levying  of  hue  and  cry  is  injoined  by  feverai  a£ls 
of  parliament,  and  to  this  purpofe  it  is  enacted  by  Weftm. 
I.  cap.  9.  "  That  all  be  ready  and  apparelled  at  the 
fummons  of  the  fherifF,  and  a  cry  de  pais,  to  purfue  and 
arreft  felons,  as  well  within  franchifes  as  without ;  and 
if  they  do  it  not,  and  be  thereof  attaint,  le  roy  prendra 
a  eux  grevement,  they  ate  to  be  indiiSled,  and  fined  for 
the  negleft." 

Though  fome  imagined  that  hue  and  cry  was  groun- 
ded on  this  (latute ;  yet  Lord  Coke  fays.  That  it  was 
ufed  long  before,  as  appears  even  by  this  ftatute,  which, 
inftead  of  introduing  a  new  law,  inforces  obedience  to 
that  which  was  founded  on  the  ancient  laws  of  the  realm. 
2  Infl.  171. 

By  the  ftatute  of  4  Ed.  i.  De  officio  coronatoris,  hue 
and  cry  fhall  be  levied  for  all  murders,  burglaries,  men 
flain,  or  in  peril  to  be  flain,  as  otherwhere  is  ufed  in  Eng- 
land; and  Bllfliall  followthe  hue  and  fieps  as  near  as  they 
can  ;  and  he  that  does  not,  and  is  convifled  thereof, 
fliall  be  attached  to  be  before  the  juftices  in  Eyre. 

By  the  ftatute  of  JVinton,  or  13  Ed.  i.  Ji.  2.  c.  r.  it 
is  enabled,  "  That  from  thenceforth  every  country  fhall 
he  fo  well  kept,  that  immediately  upon  robberies  and 
felonies  committed  frefti  fuit  fhall  be  made  from  town  to 
town,  and  from  country  to  country."  And  cap.  2.  of 
the  faid  ftatute.  If  the  country  will  not  anfwer  for  the 
bodies  of  fuch  manner  of  offenders,  the  pain  (hall  be 
fuch,  that  every  country,  that  is  to  wit,  the  people 
dwelling  in  the  country,  fhall  be  anfwerable  for  the  rob- 
beries done,  and  alfo  the  damages  ;  fo  that  the  whole 
hundred  where  the  robbery  (hall  be  done,  with  the  fran- 
chifes being  within  the  precindl  of  the  fame  hundred,  (hall 
be  anfwerable  for  the  robberies  done  :  And  if  the  robbery 
be  done  within  the  divifion  of  two  hundreds,  both  the 
hundreds,  and  the  franchifes  within  them  (hall  be  an- 
fwerable :  And  after  that  the  felony  or  robbery  is  done, 
the  country  (hall  have  no  longer  fpace  than  half  a  year, 
within  which  half  year  it  (hall  behove  them  to  agree  for 
the  robbery  or  offence,  or  elfe  that  they  will  anfvver  for 
the  bodies  of  the  offenders. 
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7hc  /pace  of  half  a  year]  Lord  Coh  fays.  That  this 
ftatute  exprefsly  gives  half  a  year,  and  not  forty  dais, 
as  mentioned  in  an  edition  of  the  Statutes  then  lately 
publi(hed  ;  but  that  the  forty  days  are  given  by  the  flat. 
28  Ed.  3.  c.  II.  2  Injf.  569. — But  in  3  Lev.  320.  it 
is  faid,  that  upon  fearch  of  the  parliament  roll  it  appear.-, 
that  the  ftatute  of /;f7«/5n  gives  only  forty  days  to  tht  coun- 
try, and  that  the  ftatute  28  Ed.  3.  is  but  a  conflrmatiorx 
thereof;  and  accordingly  it  was  adjudged,  where  the 
plaintiff  brought  an  aftion  on  the  ftatute  of  JVinton,  and 
declared  that  he  was  robbed,  and  none  of  the  robbeis 
taken  within  forty  days,  according  to  the  faid  ilatnte; 
and  with  this  the  modern  precedents  agree,  as  Ra/l.  Er.t. 
406.  Co.  Ent.  ;iS'-  Hern.  2  IS.  Thcf  Brcv.  1:^1. 
2  Sal.  376. 

The  ftatute  of  IFinton  gives  the  aflion  againft  the  hun- 
dred ;  but  by  fubfequent  ftatutes,  fuch  as  27  E!iz.  cap. 
13.  8  Geo.  2.  cap.  16.  Several  alterations  and  addi- 
tions have  been  made  therein,  which  we  (hall  confider 
under  the  following  heads. 

It  feems  to  be  admitted,  that  no  kind  of  robbery  will 
make  the  hundred  liable,  but  that  which  is  done  openly,  and 
with  force  and  violence;  and  that  therefore  the  private 
ftealing,  or  takingany  thing  from  the  party  does  not  come 
within  the  ftatutes  which  make  the  hundred  liable,  be- 
caufe  the  hundred  is  not  liable  becaufe  they  did  not  prevent 
the  robbery,  but  becaufe  they  did  not  apprehend  the  rob- 
bers, which  in  private  felonies,  and  of  which  they  had 
no  notice,  it  would  be  difficult,  if  not  impo/Tible,  for 
them  to  do.     7  Co.  6,  7.     2  Salk.  614. 

Alfo  it  hath  been  adjudged,  and  13  admitted  in  all 
the  books  which  fpeak  of  this  matter,  that  a  robbery  in 
a  houfe,  whether  it  be  by  day  or  by  night,  does  not  make 
the  hundred  liable:  The  reafons  whereof  are,  that  every 
man's  houfe  is  in  law  efteemed  his  caftle,  which  he  him- 
felf  is  obliged  to  defend,  and  into  which  no  man  can  en- 
ter, to  fee  what  is  doing  there,  without  his  leave ;  alfo 
being  done  in  a  houfe,  the  inhabitants  of  the  hundred 
cannot  be  prefumed  to  have  notice  of  it,  fo  as  to  be  able 
to  apprehend  the  offenders.     7  Co.  6.  a.  Sendii's  cafe. 

But  if  a  perfon  be  affaulted  in  the  highway,  and  car- 
ried into  a  houfe,  and  there  robbed,  it  feems  the  hun- 
dred (hall  be  liable;  for  otherwife  the  provifion  made 
by  the  ftatute  would  be  eluded,  i  Sid.  263.  and  fee  i 
Salk.  614.      Farefl.  157. 

Alfo  it  does  not  feem  neceffary,  that  the  robbery 
(hould  be  committed  in  the  highway,,  nor  alleged  to  have 
been  fo  by  the  plaintilF  in  his  declaration.  Fare/I.  159. 
may  be  in  a  private  way,  may  be  in  a  coppice ;  and  in 
both  cafes  the  hundred  (hall  be  chargeable.     2  Salk.  614. 

Therefore  where  upon  the  ftatute  of  hue  and  cry  the 
plaintiff  declared,  quod  quadam  perfonis  igmta,  isfc.  apud 
quendam  locum  ex  Aujlrali  parte  cujufdam  januts,  vocaf 
Fair-milegate,  infra  parochiam,  &c.  vi  tf  armis  aflaulted 
him,  and  robbed  him  of  {o  much  money,  and  there  beint^ 
a  verdi£l  for  the  plaintiff,  it  was  moved  in  arreft,  that  apud 
quendam  locum  might  be  meant  of  a  robbery  commitied 
in  a  houfe,  garden  or  wood,  for  which  the  hundred  is 
not  liable,  being  only  obliged  to  guard  the  highways : 
But  it  was  held,  that  the  declaration  was  good,  efpecially 
after  verdift,  becaufe  it  muft  be  intended  that  this  was 
given  in  evidence,  otherwife  the  plaintiff  would  have 
been  nonfuited  :  Alfo  the  court  held,  that  without  the 
help  of  a  verdid,  this  declaration  had  been  good,  and 
that  it  was  not  neceffary  for  the  plaintiff  to  allege,  that 
the  robbery  was  committed  on  the  highway,  more  than 
that  it  was  committed  by  day,  and  not  by  night,  andthat 
all  the  ancient  precedents  were  accordingly.  Carth. 
71.  3  Mod.  258.  I  Show.  60.  Comb.  150.  S.  C. 
adjudged  between  Toung  and  the  inhabitants  of  the  hun- 
dred of  Tolfcomb. 

3.  On  what  day,  or  time  of  the  day,  the  robbery  mufi  be 
committed ;  and  what  hundred  fhall  be  liable. 

It  hath  been  refolved  by  three  judges  againft  one, 
that  a  robbery  on  the  fabbath  day  (hould  charge  the  hun- 
dred, and  that  the  purfuing  of  robbers  who  violate  the 
fabbath,  was  fo  far  from  being  a  profanation  of  that  day, 

that 
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tliat  it  was  a  woik  of  charity  and  juftice ;  alfo  that  fe- 
veral  perfons,  fuch  as  phyfician?,  chirurgeons,  midwives, 
is'c.  were  necefiitated  to  (ravel  on  thar  day,  and  it  was 
but  reafonable  that  they  (hould  be  protecSed  in  their  jour- 
ney.    Cro.  Jac.  496.   IViilte  verfus  The  hundred  of  Stoke. 

1  Brown  156.  S.  P.   admitted. 

But  now  by  the  29  Car.  2.  cap.  7.  par.  5.  it  is  en- 
afled,  "  That  if  any  perfon  or  perfons  w.  atfoever,  which 
{ball  travel  upon  the  Lord's  day,  fh.iU  be  then  robbed, 
that  no  hundred,  or  the  inhabitants  (hereof,  fliall  be 
charged  with,  or  anfwerable  for,  any  robbery  fo  com- 
mitted  ;  but  ti,e  perfon  or  peifons  fo  robbed,  fhall  be 
barred  from  bringing  any  a£tlon  for  the  faid  robbery,  any 
law  to  the  contrary  notwithftanding.  Neverthelefs  the 
inhabitants  of  the  countie's  and  hundreds  (after  notice  of 
any  fuch  robberv  to  them,  or  fonie  of  them  given,  or 
after  hue  and  cry  for  the  fame  brought,)  (hall  make  or 
caufe  to  be  made  frelh  fuit  and  purfuit  after  the  offen- 
ders, with  horfemen  and  footmen,  as  by  the  27  £//z.  is 
provided;  upon  pain  of  forfeiting  to  the  King's  Mjjefty,  his 
heirs  and  fuccefibrs,  as  much  money  as  might  have  been 
recovered  againfl  the  hundred  by  the  party  robbed,  if  this 
law  had  not  been  made. 

I',  is  clearly  agreed,  that  for  a  robbe(y  committed  in 
the  n'ght  the  hundred  is  not  chargeable,  becaufe  they  can- 
not be  prefumed  to  have  notice  thereof,  fo  as  to  be  able 
to  apprehend    the    robbers.     7  Co.  6.  b.    Milborne's  cafe. 

2  /«/?.  569. 

But  yet  it  is  not  necelTary  that  the  robbery  (bould  be 
committed  after  fun-rife,  and  before  fun-fet,  and  that 
therefore  if  there  be  as  much  day-light  at  the  time  that 
a  man's  countenance  might  be  difcerned  thereby,  though 
it  be  before  fun-rife  or  after  fun-fet,  the  hundred  (hall 
be  liable.  7  Co.  6.  a.  Jjlpole's  cafe.  Cro.  Jac.  106. 
I  And.  158.      I  Leon.  57.     Sav'il  33. 

Alfo  it  is  not  necefTary  for  the  plaintifF  to  allege  in  his 
declaration,  that  the  robbery  was  committed  in  the  day- 
time, and  not  in  the  night :  But  it  feems,  that  if  upon 
the  evidence  it  turns  out  to  have  been  committed  in  the 
night,  he  cannot  have  a  verdift.  Carth.  71.  Comb. 
150.      3  Mod.  258.      1  Show.  60.  S.  P.  admitted. 

Alfo  it  hath  been  held,  that  if  robbers  drive  or  oblige 
the  waggoner  to  drive  his  wagj^on  from  the  highway  by 
day,  but  do  not  rob  or  take  a»i>  thing  till  night,  that  yet 
this  is  a  robbery  in  the  day-time  fo  as  to  charge  the 
hundred.     Sid.  261.     FareJJ.  IS9- 

By  the  ftatuteof /i^rWjf/y^r  it  is  enacfled,  '  That  if  the 
robbery  be  done  within  the  divifion  of  tvvo  hundreds,  both 
the  hundreds  and  the  franchifes  within  them  fhall  be  an- 
fwerable. 

If  robbers  affault  a  perfon  with  an  intent  to  rob  him 
in  one  hundred,  and  he  efcapes  anH  flies  into  another, 
whether  he  is  purfued  by  the  robbers,  and  there  robbed, 
the  lafl  hundred  fhall  be  liable.  Hutton  125.  Dean's 
cafe ;  per  cur'. 

So  where  by  fpecial  verdi£l  it  was  found,  that  the 
plaintifF  was  travelling  in  the  highway  in  the  hundred  of 

A.  where  he  was  fet  upon  and  carried  into  the  hundred  of 

B.  and  robbed  in  a  copfe  in  the  highway  of  this  hundred  j 
it  was  adjudged  that  the  hundred  of  B.  (hould  be  li- 
able, for  that  there  the  robbery  was  committed,  and  not 
before.  ^Salk.bii,.  Fare/!,  i^^.  S.C  Cowper  v.  The 
Hundred  of  Bafwfjloke. 

If  one  be  taken  in  the  hundred  of  A.  and  carried  into 
the  hundred  of  B.  into  a  houfe  there,  viz.  a  manfion- 
houfe,  and  robbed,  or  taken  in  the  day-time  in  A.  and 
carried  to  B.  and  there  robbed  in  the  night,  it  is  faid 
that  there  is  no  remedy  againft  either  hundred;  thefe  cafes 
nut  being  provided  for  by  the  flatute.     2  Salk.  615. 

By  the  27  Eliz.  cap.  13.  par.  2.  Reciting  that  the  in- 
habitants of  fiundrcds  do  not  profecute  the  hue  and  cry 
brought  to  them,  becaufe  ihofe  hundreds  only  are  liable  in 
which  the  robberies  have  been  committed,  it  is  enacted, 
"  Thi.t  the  inhabitants  and  refiints  of  every  or  any  fuch 
hundred  (with  the  franchifes  wi(hin  the  precindl  thereof,  j 
wherein  neglloencCj  fault  or  defedt  of  purfuit  and  Irefh 
fuit  after  hue  and  cry  made  (hall  happen  fo  be,  fhall 
anfwer  and  fatlsfy  ihe  one  moiety  or  half  of  all  and  every 
fuch  fum  or  fums  of  money  and  damages,  as  (hall  be  re- 
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covered  or  had  againfl  or  of  the  faid  hundred,  with  the 
franchifes  therein,  in  which  any  robbery  or  felony  (hall 
at  any  time  hereafter  be  committed  or  done;  and  that  the 
fame  moiety  (hall  and  may  be  recovered  by  aflion  of  debt, 
bill,  plaint,  or  information  in  any  of  the  Queen's  Majef- 
ty's  courts  of  record  at  JVeJIminJier,  by  and  in  ti.e  name  of 
the  clerk  of  the  peace  for  the  time  being,  of  or  in  every 
fuch  county  within  this  realm,  where  any  fuch  robbery 
and  recovery  by  the  party  or  parties  robbed  fhall  be,  with- 
out naming  the  chriftian  name  or  furname  of  the  faid 
clerk  of  the  peace  ',  which  moiety  fo  recovered  (hall  be 
to  the  only  uff  and  behoof  of  the  inhabitants  of  the  faid 
hundred  wheie  any  fuch  robbery  or  felony  fhall  be  com- 
mitted or  done." 

4.  JVho  is  to  bring  the  aifion,  and  make  oath  of  the  robbe- 
ry ;  and  of  the  notice  to  be  given  thereof. 

If  a  fervant  be  robbed,  in  the  abfence  of  his  mafler,  of 
his  mafter's  money,  it  is  clear  that  ti  e  mafter  may  main- 
tain an  adtion  for  it  againft  the  hundred,  but  then  the  fer- 
vant mufl  make  oath  that  he  knew  not  any  of  the  rob- 
bers. Cro.  Car.  37.  Raymond  v.  Hundred  of  Okitig 
adjudged. 

Alfo  the  fervant  being  robbed  in  his  mafler's  abfence, 
may  himfelf  maintain  an  aiSion  againft  the  hundred,  and 
may  declare  that  he  was  pofTefTed  ut  de  bonis  fuis  propriisy 
iSc.  And  though  the  jury  find  that  he  was  robbed  of 
his  maffer's  money,  yet  (hall  he  recover  ;  for  the  fervant 
is  pofl'efTed  ut  de  bonis  fuis  propriis,  againfl  all,  and  in  re- 
(peQ.  of  all,  but  him  that  hath  the  very  right.  2  SaJI^. 
613.  4.  4.  Mod.  202-  Comb.  263.  S.  C.  Combs  v.  The 
Hundred  of  Bradley,  S.  C.      (  Sid.  45. 

The  fervant  being  robbed  may  bring  an  a(3ion  againft 
the  hundred  :  And  though  the  jury  find  that  part  of  the 
things  belonged  to  the  mafler,  and  part  to  the  fervant, 
yet  (hall  he  recover  for  the  whole,  i  Brown  155.  3' 
Mod.  289.  S.  C.  cited. 

If  a  fervant  be  robbed  in  the  prefence  of  the  mafter, 
the  maflcr  mufl  fue ;  and  the  oath  of  the  mafter  is  fuf- 
ficient.      2  Salk.  613.  per  cur'. 

By  fpecial  verdi£l  it  was  found,  that  the  plaintiff  fent 
his  fervant  to  Smithfield  market  with  fat  cattle,  where 
he  fold  them  for  108/.  and  fealed  up  106/.  in  four  bags, 
and  delivered  them  to  f.  S.  a  quaker,  who  travelled 
with  him  towards  home,  and  they  were  both  robbed  i 
and  the  fervant  made  oath  of  the  robbery,  according  to 
the  ftatute ;  but  that  the  quaker  refufed  to  be  fworn  j 
and  in  an  aflion  brought  by  the  mafter  it  was  held,  that 
as  to  the  40 j.  taken  from  (he  fervant  he  (hould  recover; 
but  that  as  to  the  106  /.  taken  from  the  quaker,  he  could 
not,  for  want  of  an  oath  according  to  the  ftatute  ;  and 
that  the  oath  being  enjoined  merely  for  the  benefit  of  the 
hundred,  who  were  opprefl'ed  by  pretended  robberies,  the 
court  could  not  depart  from  the  exprefs  words  of  the  fta- 
tute. Carth.  145.  2  Salk.  613.  1  Show.  94.  3  Mod. 
287.  S.  C.     AJhcomb  V.  The  Hundred  of  Elthorn. 

But  it  feems,  the  fervant  who  delivered  the  106/.  to 
the  quaker,  and  was  prefentat  the  robbery,  might  main- 
tain an  adlion  in  his  own  name  for  all  the  money  ;  and 
that  his  own  oath  would  be  fufEcient ;  and  that  he  might 
declare  upon  the  taking  away  the  money  from  the  quaker 
as  his  fervant,  who  in  truth  was  fo  for  this  time.  Carth. 
146.  per  Holt  Ch.  J. 

One  Jones  and  his  wife  and  fervant,  travelling  to- 
gether, were  all  robbed  of  his  money,  and  Jones  alone 
brought  theatSion  for  the  whole  money  againft  the  hun- 
dred, as  well  for  what  was  taken  from  his  wife  and  fer- 
vant as  from  his  own  perfon,  and  he  alone,  with- 
out his  wife  or  fervant,  made  oath  of  the  robbery ; 
all  which  matter  being  found  on  a  fpecial  verdi6l,  it 
was  adjudged  that  his  oath  alone  was  fufhcient  within  the 
intent  of  the  ftatute  ;  and  although  it  was  further  found, 
that  the  fervant  of  Jones  who  was  robbed  ivith  his  mafter, 
knew  one  of  the  robbers  whofe  name  was  Lenoe,  yci  Jones 
had  his  judgment.  Carth.  146.  Jones  v.  Hundred  of 
Bromley  cited. 

So  where  one  Bird  a  laceman  of  ColUton  in  Devon-  . 
Jhire,  in  coming  to  London  with  his  fervant,  ihey  left  the 
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ufual  great  road  between  BrtntfgrJ  ind  Hammerfmiih,  and 
rode  through  a  by-lane  near  Serjeant  Maynard'i,  houfe,  to 
avoid  the  dull,  and  in  that  lane  the  fcivant  was  robbed, 
in  the  prefence  of  his  mafter,  of  a  box  of  lace  which 
1  was  behind  him  on  the  back  of  the  horfe,  to  the  value 
of  1200/.  and  Bird  the  mafter  alone  made  oath  of  the 
rohbery,  and  brought  the  adtion  ;  and  by  the  opinion  of 
the  Ch.  J.  Holt  the  oath  of  the  mafter  was  fufficient,  be- 
caufe  being  prefent,  the  goods  were  in  his  poflcflion  ; 
for  the  pofleflion  of  the  fervant  in  the  prefence  of  his 
mafter,  is  the  mafter's  polTeilion  ;  and  in  this  cafe  Bird 
recovered  1000/.  and  had  execution,  Carth.  147. 
Bird  V.  The  Hundred  of  OJfulftone  cited. 

If  A.  and  B.  travelling  together  are  robbed  of  a  fum 
of  money,  to  which  they  are  both  jointly  intitled,  they 
may  both  join  in  a£l  on  againft  the  hundred  ;  fecm  if  they 
had  feparate  and  diftindl  interefts.     Dyer  370.  a.  pi.  59. 

By  ftatute  27  Eli%.  cap.  13,  par.  n.  it  is  ena£ted. 
That  no  perfon  or  perfons  that  fliall  happen  to  be  robbed 
{hall  have  or  maintain  any  adlion,  or  take  any  benefit  of 
the  ftatutes  which  make  the  hundred  liable,  except  the 
feme  perfon  and  perfons  fo  robbed  (hall,  with  as  much 
convenient  fj-c-d  as  may  be,  give  notice  and  intelligence 
of  the  faid  fe  o;iy  or  robbery  fo  co  nmitted  uiito  fome  of 
the  inhabitants  of  fome  town,  vil'at^e  or  hamlet,  near 
unto  the  place  where  any  fuch  robbery  fliall  be  com- 
mitted. 

In  the  conilruSion  of  this  claufe  of  the  ftatute  it  hath 
been  hoiden. 

That  if  a  perfon  be  robbed  in  a  highway  in  divifu 
hundredarum,  he  need  not  give  notice  to  the  inhabitants  of 
each  hundred,  but  notice  to  either  of  them  is  fufficient. 
Cro.  Jac.  675.  Fojier  v.  'The  hundred  of  Specknor  and 
jfltworth.,  adjudged. 

That  alleging  notice  to  have  been  given  at  a  village 
near  to  where  the  robbery  was  committed  is  fufficient, 
though  fuch  village  happens  to  be  in  a  diiFerent  county  5 
for  that  ftrangers  are  not  obliged  to  take  notice  of  the 
divifion  of  counties.  Cro.  Car.  41.  adjudged,  or  in  a 
different  hundred.     Cro.  Car.  379.  adjudged. 

That  though  it  be  the  beft  courfe  to  allege,  that  no- 
tice was  given  at  the  place  where  the  robbery  was  com- 
mitted, or  at  fome  village  near  the  place,  yet  that  notice 
rear  the  hundred,  or  near  the  divifion  of  the  hundreds 
where  the  robbery  was  committed,  is  fufficient ;  and 
that  this  fliill  not  be  intended  the  moft  remote  part  of 
the  hundred,  efpecially  after  a  verdidl.  Cro.  Car.  41. 
adjudged. 

It  feveral  perfons  are  in  company  at  the  time  of  the 
robbery,  it  is  faid,  that  notice  given  by  any  one  of  them 
U  fufficient.      I  Show.  94. 

It  hath  been  refolved,  that  though  the  notice  given  be 
five  miles  from  the  place  where  the  robbery  was  com- 
mitted, that  it  is  fufficient  ;  the  reafon  whereof  is,  be- 
caufe  that  the  party,  who  is  a  ftranger  to  the  country, 
cannot  have  conuzance  of  the  neateft  place  or  town. 
March  II.  Sir  I'ohn  Compton's  cafe. 

Alfo  if  the  party  robbed  give  notice  with  as  much  con- 
venient fpeed  as  may  be,  though  he  be  otherwife  rcmifs 
in  not  puifuing  the  robbers,  or  refufes  to  lend  his  horfe 
for  that  p  irpofe,  yet  fhall  he  not  lofe  his  a£lion  for  this, 
nor  the  hundred  be  excufed,  Alarch  11.  2  Leon.  82. 
S.  P.  agreed  per  cur'. 

And  now  by  the  8  Geo.  2.  cap.  16.  fe^.  I.  it  is  fur- 
ther enafted,  "  That  no  perfon  (hall  have  or  maintain 
any  a£tion  againft  any  hundred,  or  take  any  benefit  by 
virtue  of  the  ftatutes  of  Winton,  or  27  EHz.  or  either 
of  them,  unlefs  he,  (he  or  they  (hall,  over  and  befides 
the  notice  alieady  required  by  the  lalt  of  the  above-men- 
tioned ftatutes  to  be  given  of  any  robbery,  with  as  much 
convenient  fpeed  as  may  be,  after  any  robbery  on  him, 
her  or  them  committed,  give  notice  thereof  to  one  of 
the  conftables  of  the  hundred,  or  to  fome  conllable,  borf- 
holder,  headborough  or  tithingman  of  fome  town,  pa- 
ri(h,  village,  hamlet  or  tithing,  near  unto  the  place 
where  fuch  robbery  (hall  happen,  or  (hall  leave  notice  in 
writing  of  fuch  robbery  at  the  dwelling  houfe  of  fuch 
conftable,  ts^f.  defcribing  in  fuch  notice  to  be  given  or  left 
as  aforefaid,  fo  far  as  the  nature  and  circumftances  of  the 
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cafe  will  admit,  the  felon  or  felons,  and  the  time  and 
place  of  the  robbery,  and  alfo  fliall,  within  the  fpace  of 
twenty  days  next  afteC  the  robbery  committed,  caufe 
publick  notice  to  be  given  thereof  in  the  London  Gazete, 
therein  likewife  defcribing,  fo  far  as  the  nature  and  cir- 
cumftances of  tht  cafe  will  admit,  the  felon  or  felons, 
and  the  time  and  place  of  fuch  robbery,  together  with 
the  goods  and  effefts,  whereof  he,  (he  or  they  was  or 
were  robbed." 

5.  Before  whom  the  oath  hiuft  be  taken,  end  where  the  party 
muji  give  bond  for  payment  ofcofts,  in  cafe  he  does  not  prevail. 

By  the  27  Eliz.  c.  13.  par.  1 1,  it  is  ehafled,  «  That 
the  party  robbed  (hall  not  have  any  adlion,  except  he  or 
they  (hall  firft,  within  twenty  days  next  before  fuch  ac- 
tion to  be  brought,  be  examined  upon  his  or  their  cor- 
poral oath,  to  be  taken  before  fome  juftice  of  the  peace 
of  the  county  where  the  robbery  was  committed,  inhabi- 
ting within  the  faid  hundred  where  the  robbery  was  com- 
mitted, or  near  unto  the  fame,  whether  he  or  they  do 
know  the  parties  that  committed  the  faid  robbery,  or 
any  of  them  ;  and  if  upon  examination,  it  be  confef- 
fed,  that  he  or  they  know  the  parties  that  committed 
the  faid  robbery,  or  any  of  them,  that  then  he  ot  they  fo 
cmlcfling  (hall,  before  the  faid  aflion  be  commenced  or 
brought,  enter  into  fufficient  bond  by  recognizance  be- 
fore the  faid  juftice  before  whom  the  faid  examination  is 
had,  efFedually  to  profecute  the  fame  perfon  and  per- 
fons fo  known  to  have  commiited  the  faid  robbery,  by 
indictment  or  otherwife,  according  to  the  due  courfe  of 
the  law  of  this  realm." 

In  the  conftruftion  of  this  claufe  of  the  flatute,  the 
following  points  have  been  holden ; 

That  if  the  party  does  not  know  the  robbers  at  the  time 
of  the  robbery  committed,  tho' he  happens  to  know  them 
afterwards,  it  is  not  material.     March  1 1. 

It  was  holden  by  three  judges  againft  onfc,  that  the 
party's  fwearing  that  he  did  not  know  the  robbers,  with- 
out adding,  nor  any  of  them,  is  not  fufficient ;  becaufe 
not  purfuant  to  the  ftatute,  and  becaufe  on  fuch  equivo- 
cal oath  the  party  cannot  be  punifhed  for  perjury.  Nej 
21.  Batemon's  cafe.     3  Lev.  328.  S.  P. 

It  hath  been  adjudged,  that  the  oath  may  be  taken  be- 
fore a  juftice  of  the  county,  though  not  in  the  county 
at  the  time  of  adminiftering  it ;  as  where  a  robbery  was 
committed  in  Berks,  and  a  juftice  of  that  county  refi- 
ding  in  London,  the  party  was  fworn  before  him  accor- 
ding to  the  ftatute  in  London,  and  it  was  held  fufficient } 
for  the  juftice  adts  only  as  a  minifterial  officer,  and  as  ap- 
pointed by  the  ftatute,  and  not  in  a  judicial  capacity  as  a 
juftice  of  the  peace.  1  Jones  239.  Helier  v.  ^he  hun- 
dred of  Benhurfi, 

If  in  an  aflion  on  the  ftatute  of  hue  and  cry  it  be  al- 
leged, that  the  oath  was  taken  before  a  juftice  of  peace 
of  Yorkjhire,  this  will  be  fufficient,  altho'  obje<a:ed,  that 
there  is  no  fuch  juftice ;  becaufe  that  in  every  riding 
they  have  feveral  commiffions.     See  2  Sid.  45. 

As  to  giving  bond  for  payment  of  cofts,  by  ftat.  8 
Geo.  2.  cap.  16.  it  is  enafled,  "  That  before  any  a<£lion 
commenced  the  party  (hall  go  before  the  chief  clerk,  or 
fecondary,  or  the  filazer  of  the  county  wherein  fuch  rob- 
bery (hall  happen,  or  the  clerk  of  the  pleas  of  that  court 
wherein  fuch  action  is  intended  to  be  brought,  or  their 
refpe£live  deputies,  or  before  the  flieri(F  of  the  county 
wherein  the  robbery  (hall  happen,  and  enter  into  a  bond 
to  the  high  conftable,  or  high  conftables  of  the  hundred 
in  which  the  robbery  (hall  he  committed,  in  the  penal 
fum  of  one  hundred  pounds  with  two  fufficient  fureties 
to  be  approved  of  by  fuch  chief  clerk,  fecondary,  filazer, 
or  clerk  of  the  pleas,  or  their  refpe^ive  deputies,  or  the 
(herilf  of  the  county,  with  condition  for  fecuring  to 
fuch  high  conftable  or  high  conftables  (who  are  hereby 
impowered  and  required  to  enter  or  caufe  to  be  entred  an 
appearance,  and  alfo  to  defend  fuch  action,)  the  due  pay- 
ment of  his  or  their  cofts,  after  the  fame  (hall  be  taxed 
by  the  proper  officer,  in  cafe  that  he,  (he  or  they  (the 
plaintiff  or  plaintiffs  in  fuch  aAion)  (hall  happen  to  be 
nonfuited,  or  (hall  difcontinue  his,  her  or  their  adion, 
7  X  ox 
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or  in  cafe  that  judgment  (hall  be  given  agalnft  fuch  plain- 
tifF  or  plaintiffs  on  demurrer,  or  that  a  verdid  (hall  be 
given  againft  him,  her,  or  them." 

And  it  is  furtlier  enaded,  by  the  faid  ftatute,  '  Tliat 
when  any  fuch  bond  as  above-mentioned  fliall  be  entered 
into  before  the  faid  fheriff,  fuch  ftierifF  fhall  immediately 
certify  the  fame  in  writing  to  the  chief  clerk,  or  fecon- 
dary  in  the  court  of  King's  Bench,  or  his  or  their  depu- 
ty, or  to  the  filazer  of  the  faid  county  wherein  fuch- rob- 
bery (hail  be  committed,  or  his  deputy;  in  cafe  the  ac- 
tion be  intended  to  be  brought  in  the  court  of  Common 
Pleas ;  or  if  in  the  court  of  Exchequer,  to  the  clerk  of 
the  Pleas,  or  his  deputy  ;  which  certificate  fhall  be  de- 
livered by  the  party  or  parties  robbed  to  the  faid  chief 
clerk  or  fecondary,  or  his  or  their  deputy,  or  to  fuch  fila- 
zer, or  his  deputy,  before  any  procefs  fhall  iflue  for  the 
commencement  of  fuch  fuit  as  aforefaid  ;  and  fuch  chief 
clerk,  fecondary,  filazer,  or  clerk  of  the  Pleas,  or  their 
refpeftive  deputies,  or  the  faid  fiieriff,  (hall  not  take  any 
greater  fee  or  reward  for  making  fuch  bond  than  five  (hil- 
lings over  and  above  the  ftamp  duties,  nor  fliall  any  (he- 
riff  take  any  greater  fee  or  reward  for  making,  nor  fliall 
any  fuch  clerk,  fecondary,  filazer,  or  clerk  of  the  Pleas, 
or  their  refpe£live  deputies,  take  any  greater  fee  or  re- 
ward for  receiving  and  filing  fuch  certificate,  than  two 
(hilhngs  and  fix-pence;  and  fuch  chief  clerk,  fecondary, 
fildzer,  or  clerk  of  the  Pleas,  or  their  refpedtive  depu- 
ties, and  fheriff,  as  aforefaid,  are  hereby  required  to  de- 
liver over  gratis  fupon  reafonable  requeft  made  for  that 
purpofej  all  and  every  fuch  bonds,  to  be  by  them  refpec- 
tively  taken  purfuant  to  this  prefent  aft,  to  the  high 
conftable  or  high  conftables  to  whofe  ufe  the  fame  (hall 
be  taken  as  aforefaid. 

6.  At  what  time  the  a£i'ion  is  to  le  brought ;  what  evi- 
dence will  maintain  it ;  and  what  Jhall  excufe  the  hundred. 

By  the  27  EUt..  cap.  13.  par.  9.  it  is  enafled.  That 
no  perfon  or  perfons  robbed  (hall  take  advantage  of  the 
ftatutes,  to  charge  any  hundred  where  any  fuch  robbery 
fliall  be  committed,  except  he  or  they  fo  robbed  (hall 
commence  his  or  their  fuit  or  a£lion  within  one  year 
next  after  fuch  robbery  committed. 

In  the  conftruftion  whereof  it  hath  been  holden, 
That  if  a  perfon  be  robbed  the  9th  of  October  13  Jac. 
and  fo  laid,  and  the  tefte  of  the  writ  be  the  9th  Oclob. 
14  Jac.  that  this  is  not  purfuant  to  the  ftatute ;  and 
that  in  this  aftion,  which  is  penal  againft  the  hundred, 
there  is  no  reafon  to  exclude  the  day  on  which  the  faft 
was  done,  nor  to  make  fuch  conftruftion  as  is  done  in 
proteftions  and  the  inrolment  of  deeds,  which  have 
always  received  a  benign  interpretation.  Hob.  139, 140. 
Moor  878.  pi.  1233.  I  Brownl.  156.  S.  C.  Norris  v. 
Hundred  of  Gaivtry. 

In  an  aftion  on  the  ftatute  of  hue  and  cry,  the  plain- 
tifF  made  oath  according  to  the  ftatute,  and  within  twen- 
ty days  brought  a  writ,  and  becaufe  it  was  vicious,  let  it 
fall ;  and  after  the  twenty  days  took  out  a  new  one,  with- 
out making  any  oath  a-new,  or  entering  any  continu- 
ances between  the  faid  writ  and  that ;  and  the  court  held 
clearly,  that  the  fecond  writ  was  not  brought  according 
to  the  ftatute ;  for  fo  they  faid,  that  provifion  in  the 
ftatute  would  be  to  no  manner  of  purpofe.  i  Sid.  139. 
1  Keb.  4gS-  ^- C.  Newman  v.  Inhabitants  of  Strafford. 

An  adlion  was  brought  by  the  mafter,  on  the  ftatute 
of  IFinton,  for  a  robbery  committed  on  his  fervant,  in 
which  he  declared  of  an  afTault  and  battery  done  to  him- 
felf,  (though  then  50  miles  from  the  place,)  alfo  that  he 
made  oath  that  he  did  not  know  any  of  the  perfons ;  the 
ifTue  was  entered  of  record,  and  the  jury  appeared  at  the 
bar  ready  to  try  it;  but  being  for  other  bufinefs  adjourn- 
ed to  another  day,  the  plaintiff^  obferving  his  miftake 
moved  to  amend,  by  declaring  of  a  robbery  on  his  fer- 
vant, i^c.  and  it  appearing  that  the  year  in  which  the 
a£lion  muft  be  brought  was  expired,  and  confequently 
the  aftion  muft  be  loft  if  not  allowed,  the  court,  after 
long  debate  and  confideration  of  former  precedents,  ad- 
mitted him  to  amend.  3  Lev,  347,  Bearcroft  ver, 
..Hundred  of  Barnham  and  Stpne,. 
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It  feems  that  from  the  necelfity  of  the  cafe,  the  party 
himfelf  that  was  robbed  is  to  be  admitted  as  a  witnefs 
but  then  his  teftimony  muft  be  corroborated  by  collate- 
ral proof  and  circumftances,  and  fuch  as  may  induce  a 
jury  to  believe  that  a  robbery  was  a£lua!ly  committed, 
and  that  the  party  loft  what  he  declared  for.     2  Lcm-.iz. 

But  it  was  held,  that  in  an  adtion  againft  the  hundred, 
no  inhabitant  of  the  hundred  could  be  a  witnef--,  becaufe 
he  was  concerned  in  intereft.      i  J'ent.  351.     i  Ahd.  73. 

But  now  by  the  8  Geo.  2.  cap.  16.  reciting.  That  bjr 
the  laws  then  in  being,  the  perfon  or  perfons  robbed  may 
be  admitted,  in  any  aftion  to  be  brought  againft  the 
hundred,  as  a  witnefs  to  prove  the  robbery,  and  the  mo- 
ney, goods  or  effe£ls  whereof  he,  flie,  or  they,  was  or 
were  robbed  ;  and  yet  no  perfon  inhabiting  within  the 
faid  hundred,  can  be  admitted  as  a  witnefs  for  or  on  be- 
half of  the  faid  hundred,  by  reafon  of  the  intereft  he  ar 
flie  may  have  in  the  confcquences  of  the  faid  a£lion, 
which  is  commonly  very  confiderable;  therefore  it  is  en- 
afled,  "  That  in  any  aflion  already  brought,  or  to  be- 
brought,  againft  any  hundred,  any  perfon  inhabiting 
within  the  faid  hundred,  or  any  ftanchife  thereof,  fliall 
be  admitted  as  witnefs  for  or  on  behalf  of  the  faid  hun- 
dred, in  the  fame  manner  as  if  he  or  (he  were  not  an  in- 
habitant thereof,  but  refided  in  any  other  hundred  what- 
foever." 

By  the  ftatute  of  IFmion  13  Ed.  i.  cap.  1.  fcf  28  Eil 
3.  cap.  II.  the  robbers  muft  be  taken  within  forty  days 
after  the  robbery  committed  ;  alfo  by  the  faid  laws  it  was 
neceflary  that  all  the  robbers  fliould  be  taken,  toe.\cufe 
the  hundred.  2  Inft,  569.  3  Lev.  320.  Dyer  -170.  a, 
TCo.-j.     iSil.iu 

But  now  as  to  this  latter  matter,  by  the  27  El'tz.  cap,' 
13.  par.  8.  it  is  enafted,  "  That  where  any  robbery  is, 
or  (hall  be  hereafter  committed  by  two,  or  a  greater  num- 
ber of  malefactors,  and  that  it  happen  a.ny  one  of  the 
faid  offenders  to  be  apprehended  by  purfuit,  to  be  made 
according  to  the  faid  former  mentioned  laws  and  fta- 
tutes, or  according  to  this  act,  that  then,  and  in  fuch' 
cafe,  no  hundred  or  franchife  fhall  in  any  wife  incur  or 
fall  into  the  penalty,  lofs  or  foifeiture  mentioned  either 
in  this  prefent  act,  or  in  any  the  faid  former  ftatutes,  al-- 
though  the  refidue  of  the  faid  malefactors  fliall  happen  to' 
efcape  and  not  to  be  apprehended  ;  any  thing  in  this  fta- 
tute, or  in  the  faid  former  ftatutes,  to  the  contrary  not-' 
withftanding."  ■' 

If  a  robbery  be  committed,  and  hue  and  cry  made," 
and  afterwards,  within  the  forty  days,  an  inhabitant  of" 
the  hundred  finds  one  of  the  robbers  in  the  prefence  of  a 
jufti?feof  the  peace,  who  charges  him  with  the  robbery,' 
and  the  juftice  promifes  that  he  (hall  appear  and  be  forth- 
coming, this  is  a  taking  within  the  ftatute;  for  being  iit 
the  prefence  of  the  juftice,  it  muft  be  underftood  that  he* 
was  in  his  cuttody  and  power,  and  therefore  not  neceflary' 
to  lay  hold  on  him.  i  Vent.  118,  325.  Raym.  221. 
2  Lev.  4.  S.  C.  Methwin  ver.  Hundred  of  Thijlleworth. 

If  hue  and  cry  be  made  towards  one  part  of  the  coun- 
ty, and  an  inhabitant  of  the  hundred  apprehends  one  of 
the  robbers  within  another,  this  is  a  taking  within  the' 
ftatute.      I  Vent.  118,  119.  per  Hale  Ch.  J. 

By  the  8  Geo.  2.  cap.  16.  it  is  enacted,  "  Thaf  no' 
hundred,  or  franchife  therein,  (hall  be  chargeable  by  vir-' 
tue  of  any  of  the  ftatutes,  if  any  one  or  more  of  the  fe- 
lons, by  whom  fuch  robbery  (hall  be  committed,  be  ap- 
prehended within  the  fpace  of  forty  days  next  after  publicfc' 
notice  given  in  the  London  Gazette,  as  by  the  ftatute  i»* 
provided." 

And  by  the  faid  ftatute  8  Geo.  2.  to  the  intent  that  hue 
and  cry  may  be  made  with  more  diligence  and  effeft,  and 
other  perfons  encouraged  to  take  fuch  felon  or  felons,  it 
is  enabled,  "  That  any  perfon  or  perfons,  who  (hall  ap- 
prehend fuch  felon  or  felons  within  tiie  time  herein  be- 
fore limited  for  that  purpofe,  wliereby  the  hundred  hath 
been  adlually  indemnified  or  difcharged  from  any  fuch 
aiSion  as  aforefaid,  fliall,  upon  due  proof  thereof,  upon 
oath  made  before  two  juftices  of  the  peace,  (which  oath 
the  faid  juftices  are  hereby  alfo  impowered  and  reqiiired' 
to  adminiiter,)  be  intitled  to  the  reward  of  10/.  which* 
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fum  (hall  be  raifed  upon  the  hundred  by  a  taxation  and 
aflefTment,  to  be  made,  and  to  be  levied,  and  colleiSed 
in  the  fame  manner  as  the  other  fums  of  money,  by  this 
prefent  a£t  appointed  to  be  raifed  upon  the  hundred,  are 
direded  to  be  affefTed,  levied  and  colleiSed ;  and  fuch 
fum  of  lo/.  which  (hall  be  fo  rated,  alTelTed,  levied  and 
collefled  as  aforcfaid,  (hall  be  paid  unto  fuch  two  juftices 
of  the  peace,  within  ten  days  next  after  the  fame  (hall 
be  fo  levied  and  colleded,  to  the  ufe  of  the  perfon  or 
perfons  who  (liall  be  thereunto  intitled,  as  a  reward  for 
having  (o  apprehended  fuch  felon  or  felons  as  aforefaid  ; 
and  fuch  jiirtices  (hall,  upon  reafonable  requeft  made  for 
that  purpofe,  pay  over  and  deliver  the  faid  fum  to  fuch 
perfon  or  perfons  accordingly,  in  fuch  (hares  and  pro- 
portions as  the  faid  juliices  fliall  think  reafonable  ;  pro- 
vided always,  that  fuch  perfon  or  perfons  fo  intitled  to 
fuch  reward,  (hall  not  thereby  be  rendered  uncapable  to 
be  a  witnefs  in  any  fuch  action." 

7.   How  the  money  is  to  be  levied,    and  each  hundredor  to 
contribute  to  the  charges. 

By  the  27  £//z.  cap.  13.  par.  14.  reciting;,  that  al- 
though the  whole  hundred,  where  robberies  and  felonies 
are  committed,  with  the  liberties  within  the  precinil 
thereof,  are  charged  by  the  former  ftatutes  with  the  an- 
fwering  to  the  party  robbed  his  damages;  yet  nevenhe- 
lefs  the  recovery  and  execution,  by  and  for  the  party  or 
parties  robbed,  is  had  again  ft  one  or  a  very  few  perfons 
of  the  faid  inhabitants,  and  he  and  they  fo  charged  have 
not  heretofore  had  any  means  or  ways  to  have  any  con- 
tribution of  or  from  the  refidue  of  the  faid  hundred 
where  the  faid  robbery  is  committed,  to  the  great  impo- 
verifhment  of  them  againft  whom  fuch  recovery  or  exe- 
cution is  had,  hy  fea.  5.  of  the  faid  ftatute  it  is  enadted, 
*'  That  after  execution  of  damages  by  the  party  or  par- 
ties fo  robbed  had,  it  (hall  and  may  be  lawful  (upon 
complaint  made  by  the  party  or  parties  fo  charged  j  to  and 
for  two  juftices  of  the  peace  (whereof  one  to  be  of  the 
quorum)  of  the  fame  county,  inhabiting  within  the  faid 
hundred,  or  near  unto  the  fame  where  any  fuch  execu- 
tion (hall  be  had,  to  afTcfs  and  tax  ratcably  and  pro- 
portionably,  according  to  their  difcretions,  all  and 
every  the  towns,  pari(hes,  villages  and  hamlets,  as  well 
of  the  faid  hundred  where  any  fuch  robbery  (hall  be  com- 
mitted, as  of  the  liberties  within  the  faid  hundied, 
to  and  toward  an  equal  contribution,  to  be  had  and  made 
for  the  relief  of  the  inhabitant  or  inhabitants,  againft 
■whom  the  party  or  parties  robbed  before  that  time  had 
his  or  their  execution  ;  and  that  after  fuch  taxation  made, 
the  conftables,  or  conftable,  headboroughs,  or  headbo- 
rough,  of  every  fuch  town,  parifh,  village  and  hamlet, 
fliall,  by  virtue  of  this  prefent  aft,  have  full  power  and 
authority,  within  their  feveral  limits,  rateably  and  pro- 
portionably,  to  tax  and  a/Tefs,  according  to  their  abilities, 
every  inhabitant  and  dweller  in  every  fuch  town,  pari(h 
village  and  hamlet,  for  and  towards  the  payment  of  fuch 
taxation  and  afTeirment,  as  (hall  be  fo  made  upon  every 
fuch  town,  parifh,  village,  and  hamlet,  as  aforefaid,  by 
the  faid  juftices  :  And  that  if  any  inhabitant  of  any  fuch 
town,  parifh,  village  and  hamlet,  (hall  obftinately  refufe 
and  deny  to  pay  the  faid  taxation  and  alTeiTment,  fo  by 
the  faid  conftables,  conftable,  headboroughs,  or  headbo- 
rough,  taxed  and  afieffed  ;  that  then  it  (hall  and  may  be 
lawful  to  and  for  the  faid  conftables  and  head-boroughs, 
and  every  of  them,  within  their  feveral  limits  and 
jurifdiftions,  to  diftrain  all  and  every  perfon  and  perfons 
fo  refufing  and  denying,  by  his  and  their  goods  and  chat- 
tels, and  the  famediftrefs  to  fell,  and  the  money  thereof 
coming  to  retain  to  the  ufe  aforefaid  ;  and  if  the  goods  or 
chattels  fo  diftrained  and  fold  (hall  be  of  more  value  than 
the  faid  taxation  (hall  come  unto,  that  then  the  refidue 
of  the  faid  money  over  and  above  the  faid  taxation  (hall 
bedelivered  unto  the  faid  perfon  or  perfons  fo  diftrained." 

And  it  is  further  enafled,  par.  6.  "  That  all  and  every 
the  faid  conftables  and  headboroughs,  after  that  they  have 
Within  their  feveral  limits  and  jurifdiftions  levied  and 
collefted  their  faid  wtes  and  fums  of  money  fo  taxed, 
(hall,  within  ten  days  after  fuch  colle<aion,  pay  and  deli- 
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ver  the  fame  over  unto  the  did  juftices  of  peace,  or  one 
of  them,  to  the  u/e  and  behoof  of  the  faid  inlinhitant  or 
inhabitants,  for  whom  fuch  ratCj  taxation  and  ii(i"cfliiu-nt 
(hall  be  had  or  made  as  aforefaid  ;  which  money  fo  paid 
(hall  by  the  juftices,  or  juftice,  fo  receiving  the  fame, 
be  delivered  over  (upon  requeft  made)  unto  the  f.iid  in- 
habitant or  inhabitants,  to  whofe  ufe  the  fame  was  col- 
ledled." 

And  it  Is  further enacled,  par.  7.  "That  the  like  tax- 
ation, afleft"ment,  levying  by  diftrefs  and  payment  :'.s 
aforefaid,  fhall  be  had  and  done  within  every  hundred 
where  default  or  negligence  of  purfuit,  and  frefli  fiiit 
(hall  be,  for  and  to  the  benefit  of  all  and  every  inhabi- 
tant and  inhabitants  of  the  fame  hundred  v/here  fuch  <ie- 
fault  fliall  be,  that  fhall  at  any  time  hereafter,  by  vinue 
of  this  prefent  aft,  have  any  damages  or  monev  levied  of 
them,  for  or  to  the  payment  of  the  one  moiety,' or  half  of 
the  money,  recovered  againft  the  faid  hundred  where  any 
robbery  (liail  be  committed." 

It  hith  been  holdcn,  that  a  perfon  occupying  land?  In 
an  hundred,  although  he  hath  no  houfe  or  d^vellii'<j; 
there,  is  an  inhabitant  with:n  the  meaning  of  the  fta- 
tute,  for  that  otherwifc  the  ftatute  might  be  eluded.  2 
Sand.  423.   Leigh  v.   Chapman. 

It  is  faid,  that  a  perfon,  though  not  an  Inhabitant  at 
the  time  of  the  robbery   committed,  but   becoming  one 
j  before    the  judgment,  (hall    contribute    to    the  charges. 
I  March  II.   but  Hutt.  125.  S.  P.  cont.' 

And  now  for  the  more  equal   rating  and  levying  the 
money,  for  which  the  hundreds    are  chargeable,  bv  the 
I  8  Geo.  2.  cap.  16.   it  is  enafted,    "  That  no  procefs  for 
I  appearance  in  any  aftion  to  be  brought  upon  the  faid  ffa- 
tutes,  or  either  of  them,    againft  any  hundred,  fliall  be 
ferved  on  any  inhabitant  thereof,  fave  only  upon  the  f  ioh 
conftable,  or  high  conftables  of  the  hundred  wherein  the 
robbery  (hall  happen,  who   is  and  are  hereby  required  to 
caufe  publick  notice  thereof  to  be  given  in  one  of   the 
principal  market  towns  within  fuch  hundred,  on  the  next 
market  day,after  he  or  they  fliall  be  ferved  with  fuch  procefs; 
or  if  there  fliall  happen  to  be  no  market  town  within  fach 
hundred,  then  in  fome  parifh  church  within  the  hundred, 
immediately  after  divine  fervice,    on  the  funday  next  af- 
ter his  or  their  being  ferved  with  fuch  procefs;  and  he  or 
they  is  and  are  alfo  impowered  and  required  to  enter  or 
caufe  to  be  entered,  an  appearance  in  the  faid  aftion,  a-ul 
aifo  to  defend  the  fame  for  and  on  behalf  of  the  inhaHi- 
tants  of  the  faid  hundred,   as  he  or  they  (hall  he  advlfcd  ; 
and  in  cafe  the  plaintifl^  or  plaintiffs  in    fuch  aftion  fliall 
recover  and  obtain  judgment  therein,   that  then  no  pro- 
cefs or  execution  fhall   be  ferved  on  any  particular  inha- 
bitant or   inhabitants  of  the  faid  hundred,   or  anv  fran- 
chife  within   the  precinft  thereof,  nor  on    the  faid   high 
conftable,  or  high  conftables  ;  but  the  (herifF,  or  his  of- 
ficer,   fhall,    upon   the   receipt   of  any  writ  or    writs    cf 
execution  to  him  direfted,  inpurfuance  of  the  faid  j'ldif- 
ment,  (inftead  of  ferving  the  writ  or  writs  on  any  m!ia- 
bitant  or  inabitants)  caufe  the  fame  to  be  produced,  and 
(hewn  gratis,   unto  two  juftices  of  the  peace  of  the  coun- 
ty, ridmg  or  divifion,  (whereof  one  to  be  of  the  quorum) 
and  refiding  within  the  faid  hundred,  or  near  unto  the 
fame,   who  fhall  thereupon,   with  all  convenient  fpeed, 
caufe  fuch  taxation  and  aft^efliment  to  be  made,  and  to  be 
levied  and  collefted  in  fuch  manner  as  is  prefcribed  in  and 
by  the  ftatute  27  Eli-z..  in  which  taxation  and  afteflmenc 
there  fhall  be  provided  for  and  included,   over  and  above 
what  the  cofts  and  damages,  recovered   by  the  plalntifF 
or  plaintiff,  in  fuch  aftion,  (hall  amount  to.  All  fuch  juft 
and  neceflary  expences,   which   any    high    conflable,    or 
high  conft.ables  of  any  hundred,   hath,  or  have  been,   or 
fhall  be  at,  in  Having  defended  any  fuch  aftioii   as  afoie- 
faid  ;  claim  being  made  thereto  by  fuch  high  conftable  or 
high  conftables,  before  the  faid  juftices,  upon  due  notice  be- 
ing given  to  him  or  them  by  the  faid  juftices  for  that  pur- 
pofe ;  and  the  fums  of  money  fo  to  be  levied  and  co!!e?cd 
(hall  be  paid  over  and  delivered,  (by  fuch  officer  or  cfEceis 
as  by  the  faid  ftatute  27  El.  are  to  levy  and  colleft  the  {.x^v.^z) 
within  ten  days  after  fuch  colleftion,   to  the  ftienttcl  tht: 
county  wherein  the  robbery  fliall  happen,  to  the  ufe  a:  d  he- 
hoof  of  the  plaintift'or  plain!iff"s  in  fuch  aftion,  for  fo  much 
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as  the  coft*  and  damaees  of  him,  her  or  them  recovered] 
(hall  amount  to,  and  to  the  ufe  and  behoof  of  the  fairi 
high  conftable  or  high  conflablcs,  for  fo  much  as  his  or 
their  expences  in  defending  the  faid  aflion  (hall  amount 
to,  of  which  the  faid  high  conftabie  or  high  conftables 
fliall  give  in  an  account,  and  make  due  proof  upon  oath, 
to  thefatisfacfiion  of  the  faidjuftices  before  any  fuch  taxa- 
tion and  aff.gnment  (hall  be  made  for  the  reimburfing  fuch 
hioh  conftabie  or  high  conftables  (  which  oath  the  faid 
juftices  are  hereby  impowered  and  required  to  adminiftei), 
and  (hall  in  fuch  expences  have  no  further  allowance  to- 
vard  paying  an  attorney  to  defend  tl;e  faid  a£lion,  than 
what  fuch  attorney's  bill  (hall  be  taxed  at  by  the  proper 
officer  of  that  court  where  fuch  adion  fhall  be  brought, 
which  the  faid  high  conftabie  or  high  conftables  (hall 
caufe  to  be  taxed  for  that  purpofe." 

And  it  is  further  enaded  by  the  faid  fiatute,  "  That 
thefum  or  fums  of  money  which  (hall  be  paid  over  and  de- 
livered to  the  IherifF  of  the  county,  as  herein  before- 
mentioned,  (hall  (upon  reafonable  requeft  made)  be  by 
him  paid  and  delivered  over  to  the  feveral  parties  who 
fhall  be  intitled  to  receive  the  fame,  without  any  deduc- 
tion, fee  or  reward  whatfoever." 

And  tl.at  fufficient  time  may  not  be  wanting  for  fuch 
taxation  and  afTtftrnent  to  be  duly  made,  and  for  the 
money  to  be  collected  and  levied  thereupon,  after  fuch 
writ  or  writs  of  execution  (hall  be  (hewn  to  fuch  juftices, 
and  before  the  (herifF  (hall  be  obliged  to  make  a  return 
thereof,  it  is  enabled,  "  That  no  (herifF  (hall  be  called 
upon  or  required  to  make  any  return  to  any  fuch  writ  or 
writs  of  execution,  as  (hall  ifTue  or  to  be  made  out  up- 
on any  judgment  which  fliall  be  recovered  in  any  adion 
brought  againft  any  hundred  by  virtue  of  the  above- 
mentioned  ftatutes,  or  either  of  them,  until  after  the  ex- 
piration of  nxty  days  next  after  the  day  whereupon  fuch 
writ  or  writs  fliall  be  delivered  to  the  faid  (herifF,  who  is 
hereby  required  to  indorfe  on  the  back  thereof  the  day 
on  which  lie  received  the  fame." 

And  whereas  it  is  reafonable,  that  the  faid  high  con- 
ftabie or  high  conftdbles  fiiould  be  indemnified  as  to  all 
cha-^ges,  which  he  or  they  (hall  neceflarily  expend  in  de- 
fending any  fuit  in  purfuance  of  this  prefent  aft,  and 
that  provifion  (hould  be  made  for  reimburfing  him  or 
them  not  only  of  fuch  expences  as  (hall  be  over  and  above 
the  taxed  cofts,  to  be  paid  by  the  plaintiff  or  plaintifFs, 
in  cafe  of  a  nonfuit,  difcontinuance  or  judgment  on  de- 
murrer againft  him,  her  or  them,  or  verdift  for  the  de- 
fendants as  aforefaid,  but  even  fuch  taxed  cofts  alfo,  in 
cafe  the  plaintiff  or  plaintifFs,  and  his,  her  or  their  fecu- 
rities  who  (hall  be  bound  for  the  payment  thereof  (hall 
happen  to  become  infolvent ;  it  is  therefore  enafted, 
"  That  if  any  plaintiff  or  plaintiffs  in  any  aflion  to  be 
brought  againft  any  hundred  (hall  be  nonl^uited,  or  (hall 
difcontinue  his,  her  or  their  a£lion,  or  (hall  have  a  judg- 
ment on  demurrer  given,  or  a  verdidt  pafs  againft  him, 
her  or  them,  it  (hall  and  may  be  lawful  for  any  two  juf- 
tices of  the  peace,  (fuch  as  herein  before-metitioned)  up- 
on complaint  to  them  made  for  that  purpofe,  and  upon 
account  given  in  by  fuch  high  conftabie  or  high  con- 
ftables, and  proof  made  upon  oath,  to  the  fatisfaftion  of 
the  faid  juftices,  of  fuch  expences  necefFarily  laid  out  as 
aforefaid,  (which  oath  the  faid  juftices  are  hereby  im- 
powered and  required  to  adminifter,)  to  make  and  caufe 
f(ich  taxation  and  affeflment  to  be  made,  and  to  be  le- 
vied and  coUefted  in  fuch  manner,  as  is  direfled  in  and 
by  the  above-mentioned  ftatute  of  27  Eliz.  in  order 
thereby  to  reimburfe  fuch  high  conftabie  or  high  con- 
ftables all  fuch  charges,  as  he  or  they  (hall  have  necefFa- 
rily excended  in  defending  fuch  a£fion,  wherein  fuch 
pl^intifF  or  plaintiffs  (hall  have  been  nonfuited,  or 
(hall  liave  difcontinued  his,  her  or  their  aftion,  or 
againft  whom  judgment  (hall  have  been  given  upon  de- 
murrer, or  a  verditt  (hail  have  been  given,  over  and  above 
the  cr>lt^  ill  tliofe  cafes  to  be  taxed  as  aforefaid  ;  and 
in  cafe  it  (hall  be  made  appear  upon  oath  to  the 
fiid  j.iftices  of  the  peace  (which  oath  the  faid  juftices  are 
hereby  alfo  impowered  and  required  to  adminifter,)  to 
their  fatisfaftion,  that  fuch  plaintiff  or  plaintiffs,  and 
alfo  his  or  their  fureties,  is  and  are  infolvent,  fo  that  the 
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faid  high  conftab'e  or  high  conftables  can  have  no  relief 
as  to  fuch  taxed  cofts  by  them  expended  in  fuch  defence 
as  aforefaid,  (fave  only  by  the  power  herein  after  given 
to  the  faid  juftices,)  it  fhall  and  may  be  lawful  to  and 
for  fuch  two  juftices  of  the  peace  to  make  and  caufe  a 
taxation  and  affeflment  to  be  made,  and  to  be  levied  and 
colledted  in  the  fame  manner,  as  is  direfled  in  and  by  the 
aforefaid  ftatute  made,  27  Etiz.  in  order  thereby  to  reim- 
burfe fuch  high  conftab'e  or  high  conftables  fuch  taxed 
cofts,  as  by  reafon  of  fuch  infolvency  he  or  they  fliall  not 
be  able  to  recover  and  receive  of  and  from  the  plaintiff 
or  plaintiffs  in  the  adtion,  or  his  or  their  fecurities,  as 
aforefaid." 

And  it  is  further  enafled,  "  That  the  feveral  fums  of 
money,  which  (hall  be  fo  rated  and  affefl^ed,  and  levied 
and  collefted  as  aforefaid,  for  the  reimburfement  of  the 
expences  necefFarily  fuftained  by  any  high  conftabie  or 
high  conftables  in  defence  of  an  adtion  brought  againft 
the  hundred  upon  the  ftatutes  above-mentioned,  or  either 
of  them,  in  cafe  of  any  judgment  given  againft  the 
plaintiff  or  plaintiffs,  (hall  be  paid  within  ten  days  after 
fuch  colleflion,  unto  the  faid  juftices,  or  one  of  them, 
to  the  ufe  and  behoof  of  fuch  high  conftabie  or  high  con- 
ftables, to  whom  the  faidjuftices  (hall,  upon  requeft,  pay 
and  deliver  over  the  fame." 

And  it  is  further  enadled,  "  That  the  juftices  of  peace, 
by  whom  fuch  taxations  and  afFeiFments  as  aforefaid  (hall, 
ill  purfuance  of  the  faid  ftatute  made  in  27  Eliz.  and  al- 
fo of  this  prefent  ad,  be  made,  (hall  limit  and  appoint,  at 
their  difcretion,  fome  certain  reafonable  time  within 
which  fuch  taxations  and  afTelFmets  (hall  be  levied  and 
coUedfed,  which  time  fliall  not  exceed  thirty  days;  and 
alfo  that  if  any  fuch  officer  or  officers,  who  are  to  levy 
and  colledt  fuch  taxations  and  alFeflments  as  aforefaid, 
(hall  refufe  or  negledt  to  levy  and  colledl  the  fame 
within  fuch  time,  as  (hall  be  limited  and  appointed  by 
the  faid  juftices  of  the  peace  for  their  doing  thereof,  or 
(hall  refufe  or  negledt  to  pay  and  deliver  over  the  fums  of 
money  fo  levied  and  colledled,  to  the  faid  (heriff,  and  alfo 
to  the  faid  juftices,  in  fuch  manner  as  the  fame  in  the 
feveral  cafes  herein  before-mentioned  are  refpedtively  di- 
redted  to  be  paid,  within  the  refpedlive  times  herein  be- 
fore limited  for  fuch  payment  thereof;  every  fuch  officer 
fhall,  for  every  fuch  refufal  or  negledf,  forfeit  double  the 
fum  appointed  to  be  by  him  levied  and  colledled  as  afore- 
faid. 

By  flat.  22  Geo.  2.  cap.  24.  No  perfon  (hall  recover 
againft  any  inhabitants  of  any  hundred,  in  any  adfion  on 
any  of  the  ftatutes  of  hue  and  cry,  more  than  200  /.  un- 
lefs  the  pet  fens  robbed,  at  the  time  of  fuch  robbery  for 
which  fuch  adlion  is  brought,  be  in  company  two  at 
leaft,  to  atteft  the  truth  of  being  fo  robbed. 

By  flat.  22  Geo.  2.  c.  46.  fe£i.  34.  No  writ  of  exe- 
cution againft  the  inhabitants  of  any  hundred  on  any 
judgment  obtained  by  virtue  of  any  adt  of  parliament 
(hall  be  levied  on  any  particular  inhabitant  of  fuch  hun- 
dred ;  but  the  (heriff  (hall  on  receipt  of  every  fuch  writ, 
caufe  the  fame  to  be  produced  to  two  juftices  of  peace, 
as  is  diredfed  by  8  Geo.  2.  cap.  16.  /e£i.  4.  and  there- 
upon the  faid  juftices  fliall  as  is  diredfed  by  the  faid 
adt,  caufe  a  taxation  to  be  made  and  colledled  for  pay- 
ing the  cott  and  damages  recovered  by  the  plaintiff,  and 
all  fuch  neceflary  expences  as  any  inhabitants  of  fuch 
hundred  (ha)l  have  been  at  in  defending  fuch  adtion,  the 
fame  being  firit  proved  on  oath,  and  the  attorney's  bill 
being  fitft  taxed  ;  and  the  fums  fo  colledled  fliall  within 
the  time  by  the  faid  adt  limited  be  paid  to  the  (herilF, 
and  by  him  paid  over  to  the  perfons  intitled  to  the  fame, 
without  dedudtion  or  fee. 

liOlllJCrs,  Lamb.  Eiren,  lib.  2.  cap.  6.  interpreteth 
them  to  be  mighty  thieves ;  they  are  called  in  Latin  ro- 
batores,  faith  Spelman,  being  Latrones  validi  qui  in  perfo- 
nai  hominum  ivjilientei  bona  fua  diripixnt. 

Kolierfmetl,  or  Moliemfmcn,  Were  another  fort  of 
great  thieve,-,  mentioned  5  A.  3.  14.  and  7  R.i.  cap.  S- 
Co.  3  In/i.  fol.  197.  fays,  Robin  Hood  lived  in  Richard 
tne  i'ltlt's  time  on  t^e  borders  of  England  and  Scotlandby 
robbery  and  Ipoil,  and  that  thffe  roierdfmen  took  name 
ifum  him. 


R     O     L 

KOCljCffet,  Oyfter  fifhery  in  the  Medway  how  regu- 
lated by  the  corporation  oi  Rochejier,  2  Gee.  2.  cap.  19. 
For  repairing  Rochejier  bridge,   27  El.  c.  25. 

]^OCl)CSCC  {Francis,  Lord  Bifliop)  Subjeded  to  pains 
and  penalties,  9  Geo.  i.  e,  17. 

HodjCt,  Is  that  linen  garment  which  is  worn  by  bi- 
ibops,  gathered  at  the  wrifts,  and  differs  from  a  furplice, 
for  that  hath  open  fleeves  hanging  down;  but  a  rochet 
hath  dofe  fleves.     Lindewode,  lib.  3.  ///.  27. 

IflOCfl  fait.     See  g»alt. 

%0D,  Roda  terra.  Is  otherwife  called  a  perch,  and  is 
a  meafure  of  fixteen  foot  and  a  half,  and  in  Staffordjhire 
twenty  foot,  to  meafure  land  with.     See  }3crt!j, 

KODknigijtS,  or  i^aUknigljtS  (from  the  Saxon  rad,  i. 
equitatus,  and  cnyt,  minijier,)  Weie  certain  fervitors, 
which  held  their  land  by  ferving  their  lords  on  horfeback. 
Bra3l07i,  lib.  1.  cop.  36.  rum.  6.  faith  of  them,  Ddent 
equitare  cum  Domino  fuo  de  manerio  in  manerium,  vel  cum 
Domini  uxor e.     Fleta,  lib.  3.  cap.  14.  fe£l.  Ccntinetur. 

UOgatiOn  toCefe,  {Dies  rogationum,)  Is  a  time  well 
known  to  all,  and  is  fo  called,  becaufe  of  the  fpecial  de- 
votion of  prayer  and  fafling  then  enjoined  by  the  church 
to  all  men,  for  a  preparation  to  the  joyful  remembrance 
of  Chri/l's  afcenfion,  from  which  time  to  'Trinity  Sunday, 
matrimony  is  forbidden  to  be  celebrated.     Cewell,  edit. 

'727- 

KogUE,  Cfrom  the  French  rcgue,  I.  arrogans,)  Signi- 
fies an  idle  fturdy  beggar,  who  wandreth  from  place  to 
place,  without  licence,  after  he  hath  been  by  juftices, 
beftowed,  or  offered  to  be  beftowed  on  feme  certain  place 
of  abode  ;  who,  for  the  firft  offence,  is  called  a  rogue  of 
the  firji  degree,  and  puniftied  by  whipping  and  boring 
through  the  griftle  of  the  ear,  with  a  hot  iron,  an  inch 
in  compafs.  And  for  the  fecond  offence  is  termed  a 
rogue  of  the  fecond  degree,  and  put  to  death  as  a  felon,  if 
he  be  above  eighteen  years  old.  See  the  fiat.  i^-Eliz.  5. 
18  £/;z.  3.    and  36  Eliz.  17,    and  Lamb.  Eiren,    lib.  4. 

cap.  4.    See  tQagcant. 

iSOgUjS,  (Lat.)  A  great  fire,  wherein  dead  bodies 
were  burnt ;  and  fometimes  it  is  taken  only  for  a  pile  or 
ilalk  of  wood,     Clauf.  5  Hen.  3. 

]f(oU,  {Rotulus,)  Signifies  a  fchedule  of  paper  or  parch- 
ment, which  may  be  turned  or  wound  up  with  the  hand  to 
the  fafliion  of  a  pipe.  Staundf.  PI.  Cor.  fol,  11.  of 
which  there  are  in  the  Exchequer  feveral  kinds.  As  the 
Great  wardrobe  xoW,  the  Cofferers  roll,  the  Subfidy  roll,  ^c. 
Of  which  fee  the  PraSiice  of  the  Exchequer  Court,  fol. 

Rolls  are  parchment  on  which  all  the  pleadings,  me- 
morials, and  a£ls  of  courts  are  entred  and  filed  with  the 
proper  officer ;  and  then  they  become  records  of  the 
court.  2  Lill.  Abr.  149.  And  by  a  rule  made  by  the 
court  of  King's  Bench,  every  attorney  is  to  bring  in  his 
rolls  into  the  office  fairly  ineroffed  by  the  times  thereby 
limited,  'jiz.  the  rolls  of  Trinity,  Michaelmas  and  Hi- 
lary terms,  before  theeffoinday  of  every  fubfequent  term  ; 
and  the  rolls  of  Eajler  term  before  the  firft  day  of  Trinity 
term;  and  no  attorney  at  large,  or  any  other  perfon, 
(hall  file  any  rolls,  i^c.  but  the  clerks  of  the  chief  clerks 
of  this  court.  Ord.  B.  R.  Mich.  1705.  If  rolls  are 
not  brought  into  the  office  in  time,  it  has  been  ordered, 
that  they  (hall  not  be  received  without  a  particular  rule 
of  court  for  that  purpofe.     Mich.  9  IV.  3. 

ISoIl  of  court  {Rotulus  curia)  The  court-roll  in  a 
manor,  wherein  the  names,  rents  and  fervices  of  the 
tenants  were  copied  and  inrolled.  Per  rotulum  curise 
tenere,  by  copyhold Matildis  le  Tailur  tenet  per  ro- 
tulum curise  unum  mejfuagium,  (sfc.     Paroch.  Antiq. 

ISolIS  office  of  tlje  CljanCCtp,  Anciently  called  do- 
mus  converforum,  is  the  houfe  that  was  built  by  King 
Henry  the  Third,  for  "Jews  converted  to  the  Chriftian 
faith  ;  but  Edward  the  Third  expelled  them  for  their 
wickednefs,  and  deputed  the  place,  for  the  cuftody  of  the 
rolls  and  records  in  Chancery,  the  matter  whereof  is  the 
fecond  perfon  in  Chancery,  and  in  the  abfence  of  the  Lord 
Chancellor,  or  Lord -Keeper,  fits  as  judge,  being  com- 
monly called  The  Majler  of  the  Rolls.     Cowell,ed.  1727. 

KOU0  Of  t\)t  Cpcljequcr.    See  MoU. 
Vol.  II.  N".  124. 


ROM 

Koll^  of  parliament,  {Rotuli  de  pa,liameuto)  Tiic 
manufcript  regifters  or  rolls  of  the  proceedings  of  our  old 
parliaments.  For  before  the  ufe  of  printing,  and  till  the 
reign  of  Henry  VII.  our  ftatutes  were  all  ingrofll'd  in 
parchment,  and  (by  virtue  of  the  King's   writ    to   that 

purpofe)  proclaimed  openly  in  every  county.' In  thefe 

rolls  we  have  likewife  a  great  many  decilions  of  difficult 
points  in  law,  which  were  frequently  in  former  times  re- 
ferred to  the  determination  of  this  fupreme  court  by  the 
inferior  ones  of  both  benches,  i^c.  See  Nicholfon^s  Eng. 
Hijlory  Library,  Par.  3.  p.  47. 

Uoll?  of  tlje  SCcmpIC.  In  the  two  Temples  is  a  roll 
called  the  Calves-head  roll,  wherein  every  bencher  is  tax- 
ed yearly  at  is.  every  barrifter  at  \  s.  bd.  and  every 
gentleman  under  the  bar  at  i  s.  to  the  cook  and  other 
officers  of  the  houfe,  in  confideration  of  a  dinner  of 
calves  heads  provided  in  Eajler-term.  Ofig.  Jurifd.  fol. 
199.  b, 

Kome,  The  King  and  the  great  men  to  aid  one  an- 
other in  profecuting  fuch  as  fue  to  Rome,  38  Ed.  3.  //. 
2.  c.  4. 

None  (hall  pay  more  for  firft  fruit,  than  was  ancieritl 
paid,  on  pain  of  general  forfeiture,  6  H.  4.  c.  i. 

All  the  dependance  on  the  fee  of  Rome  aboliOied,  24 
H.  8.  c.  12.     25  H.  8.  c.  19  isf  20.     28  H.  8.  c.  16. 

Appeals  to  Rome  prohibited,  25  H.  8.  c.  19. 

Bifhops  prefented  by  the  King  may  be  confecrated 
by  an  archbifliop,  or  two  bifhops,  25  H.  8.  c.  20.  f.  r. 

No  firft  fruits,  i^c.  to  be  paid  to  Rome,  25  H.  8.  c. 
20.  fea.  3. 

Peter  pence  and  other  impofitlons  payable  to  Rome  abo- 
lilhed,  25  H.  8.  c.  21. 

The  penalty  of  fuing  to  Rome  for  difpenfations,  25 
H.  8.  c.  21.  f  22. 

The  effect  of  bulls  granted  to  monafteries,  25  H.  8. 
c.  2.  /  23,  i^c. 

Every  perfon  to  abjure  the  bifliop  of  Rome,  on  pain  of 
high  treafon,   28  H.  8.  c.  10. 

Repeal  of  all  ftatutes  made  againft  the  fee  of  Romt 
fince  20  H.  8.     i  &  2  P.  &  M.  c.  8. 

The  penalties  of  bringing  bulls,  Agnus  dei,  Off.  from 
Rome,  13  El.  c.  2. 

Concealing  bulls,  mifprifion  of  treafon,  13  El.  c.  2. 
feif.  5. 

Withdrawing  any  to  the  Romifh  religion,  or  being 
withdrawn,  high  treafon,  23  El.  c.  i. 

The  penalty  of  faying  or  hearing  mafs,  23  El.  e,  4. 
fea.  4. 

Jefuits  and  priefts  baniflied,  27  El.  c.  2. 

A  popifli  prieft,  born  a  fubjedl,  being  within  the  realm, 
treafon,  29  El.  c.  2.  f.  3. 

Subjefls  in  popifli  feminaries  abroad  not  returning, 
guilty  of  treafon,  27  El.  c.  2.  /  5. 

Sending  relief  to  popifli  feminaries  prohibited,  27  El. 
c.  2.  /  6. 

The  penalty  of  not  difcovering  a  jefuit  prieft,  27  EL 
c.  2.  f  13. 

Komas^ptlitae,  Were  pilgrims  fo  called,  becaufe  they 
travelled  to  Rome  on  foot.  It  is  a  word  mentioned  m 
Matt.  Parif  anno  1250.  and  in  other  hiftorians. 

UOme^^COt  {Romefeoh  vel  Romefee,  Romepeny,  alias  de- 
narius SaniJi  Petri  &  hearth-peny,)  Is  compounded  of 
Rome  and  Scot,  from  the  Sax.  Scot,  fymbolum.  Aial. 
Wejlm.  fays.  It  was  Confuetudo  Apoftolica,  a  qua  neq;  rex, 
neq;  arcbiepifcopus  vel  epifcopus,  abbas  vel  prior,  aut  quilibet  in 
regno  immunis  erat.  It  was  an  annual  tribute  of  one 
penny  fromevery  family,  paid  yearly  to  Rome,  at  the  feaft  of 
St.  Peter  adFincula,  being  the  firft  of  Augujl.  Camden  in  his 
Brit,  fays,  Offa,  the  Saxon,  firft  granted  it ;  but  others, 
that  Ina,  a  King  of  the  Weft  Saxons,  being  in  pilgrimage 
at  Rome,  anno  725.  gave  it  as  an  alms,  and  was  iirft  for- 
bidden by  Edward  the  Third.  It  amounted  to  three 
hundred  marks  and  a  noble  yearly.  See  Leg.  Hen.  i,  c. 
12.  Rog.  Hovedon  par.  pofier,  fuor.  Annal.  fol.  344.  in 
vita  Hen.  2.  and  fee  ^CteC^Jjence  and  l^eartlj^pcmiP, 
This  payment  was  abrogated  25  H.  8.  25.  reftored  i  ijT 
2P.I3  M.  but  utterly  abolifiicd  i  Eli%.  i.  See  Spel- 
man's  Glojfary,  verbis  Romefcot^  Romefeah,  Romepenny. 
7  Y  This 
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This  mark  of  flavery  was  a  burthen  and  a  fcandal  to  the 
Englijh  naiion.  Our  free-born  anceftors  often  complain- 
ed of  it.  It  was  one  of  the  complaints  of  grievances  in 
parliament,  S'John,  A.  D.  1206.  when  the  King  ilTued 
out  this  writ  of  ledrefs :  Rex  anhiepifcopis^  epifcopis,  ab- 
batibus,  archidiaconis,  i~f  omni  clero  apud  JanEium  Albanum 
convocat'n  falutem.  Canquerente  univerfitate  coriiitum,  ba- 
ronum^  militum  is"  aliortan  fidelium  nojlrorum^  audivimus 
quod  non  foluin  in  lalcorum  gravem  pernkiem,  fed  in  totius 
regni  nojiri  intolerabile  difpendium  fuper  Romefcot  prater 
confuetudinem  folvendo — Mandamm — ne  contra  regni  nojiri 
confuetudinem  aliquid  novum  Jlatuatis. — Tefte  me  ipfo  apud 
Ebor.  26.  die  Maii,  anno  regni  noftri,  8.  Cart.  8.  Jo. 
jn.   I.      Coiucll,  edit.  1727. 

KOCD  of  llanD,  {Roda  terra,)  the  fourth  part  of  an 
acre.      5  Eliz.  cap.  5. 

Koof^tilc:  SeeSCtlCg. 

KopC^i,  Old  ones  may  be  imported  duty-free.  11 
Geo.  I.  cap.  7.  fe£i.  10. 

ItOSf,  A  kind  of  ruflies,  which  fome  tenants  were 
obliged  by  their  tenures  to  furnifh  their  lords  with. 
Cowell,   edit.  1727. 

ISofCtttni,  A  low  watry  place  of  reeds  and  rufhes: 
And  hence  the  covering  of  houfes  with  a  thatch  made  of 
reeds  and  rufhes  was  called  rofetum.     Ibid. 

liOSlanD,  heathy  land,  or  land  full  of  ling;  alfo  wa- 
tery or  moorifh  land,  from  the  Br.  Rhos,  i.  e.  Planities 
irrigua.      I  Inft.  fol.  5.  a.  &  Camb.  Brit.  fol.  190. 

KotljCr^llCaCfS,  (Sax,  Hryther-,")  Under  this  name  are 
comprehended  oxen,  cows,  fleers,  heifers,  and  fuch  like 
horned  beafts.     Stat,   "ixjac.    cap.  j8. 

HOtUlltS  CEliutOniaC,  Dome/day  book  fo  called,  be- 
caufe  it  was  of  old  kept  at  Winchejhr.  See  Dome/day. 
Spelman  in  his  glofTary  fays,  There  was  another  roll  cal- 
led rotulus  iFintonies,  made  long  before  that  by  King  Al- 
fred, concerning  which,  hear  Ingulphus  fpeaking  of  Do- 
me/day book.  Talent  ( fays  he )  Rotulum  i^  multum 
ftmilemediderat  quondam  Rex  Alfredus,  in  quo  totam  terram 
Anglia  per  comitatus,  centurias,  iff  decurias  defcripferat,  &c. 

ItOUt,  {Routa,  iurma,  cohors)  A  company  or  number, 
but  in  a  legal  fenfe  fignifies  an  aflembly  of  three  perfons, 
or  more,  going  forcibly  to  commit  an  unlawful  aft,  tho' 
they  do  it  not.  ff^^Ji.  Symbol,  part  2.  /;'/.  indidments, 
fe^.  65.  fays,  a  rout  is  the  fame  which  the  Germans  yet 
call  rot,  meaning  a  band,  or  great  company  of  men  ga- 
thered together,  and  going  to  execute,  or  indeed  execu- 
ting any  riot  or  unlawful  a£l.  But  the  ftatute  of  \%  E. 
3.  flat.  I.  cap.  unico,  which  gives  procefs  of  outlawry 
ao^ainft  fuch  as  bring  routs  into  the  prefcnceof  the  juftices, 
or  in  affray  of  the  people ;  and  the  ftatute  of  2  R.  1. 
cap.  6.  that  fpeaks  of  riding  in  great  routs  to  make  entry 
into  lands,  and  beat  others,  ^c.  do  feem  to  underftand 
it  more  largely.  Ero.  tit.  Riot  4,  5.  So  that  a  rout 
feems  to  be  an  unlawful  ofjemhly,  and  a  riot  the  diforderly 
fa£l  committed  by  fuch  unlaivful  affembly.  Howbeit  two 
things  are  common  both  to  riot,  rout,  and  unlawful  af- 
fembly. The  one.  That  three  perfons  at  leaft  be  gather- 
ed together.  The  other.  That  being  together  they  do 
difturb  the  peace,  either  by  words,  (hew  of  arms,  tur- 
bulent gefture,  or  aftual  violence,  i^c.  Lamb.  Eiren. 
lib.  2.  cap.  5.     See  IXtOt. 

UOVal  ^ffcnt,  {Regius  affenfus,)  Is  that  affcnt  which 
the  Kins  gives  to  a  thing  formerly  done  by  others,  as  to 
the  eledtion  of  a  Blfhop  by  Dean  and  Chapter ;  which 
given,  then  he  fends  a  fpecial  writ  for  the  taking  oi  fealty. 
The  form  of  which  you  may  fee  in  F.  N.  B.  fol.  170. 
And  to  a  bill  pafled  in  both  houfes  of  parliament,  Cromp. 
fur.  fol.  8.  which  alTent  in  parliament  being  once  given, 
the  bill  is  indorfed  with  thefe  words,  Re  Roy  le  veult,  i. 
It  plcafes  the  King.  But  if  he  refufe  to  agree  to  it,  then 
thus,  Le  Roy  s'avifera,  i.  The  King  will  advife,  Cowell, 
edit.    1727. 

liOpalttCS,  {Regalia  vel  regalitates,)  Are  the  rights  of 
the  King,  jura  Regis,  otherwife  called  The  King's  Prero- 
gative. Some  of  thefe  are  fuch  as  the  King  may  grant 
unto  common  perfons;  fome  fo  high  that  they  may  not 
be  feparated  from  his  crown  privative,  as  the  Civilians 
call  it,  though  cumulative  they  may.  See  BraSlon,  lib. 
a.  cap,  5.  and  Mathaum  de  affliiiis  upon  the  title  of  the 
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feuds,  qua  flit  regalia,  where  he  reckons  up  twenty- five 
fpecial  particulars  of  royalties.  See  alfo  Hotoman's  Com- 
mentaries  in  lib.  2.    Feudor.  cap.  56.  and  fee  P^Cl'Oga*: 

iiwt  and  Itcplia. 

iKopncS,  Streams,  currents,  or  other  ufual  pafTagcs  of 
rivers  and  running  waters.      Coivell,  edit.  1727. 

ISopiloU,  (town  of)  Reduced  to  one  parifli.  32  Hen, 
8.  c.  84. 

UOiiu,  In  what  fhips  to  be  imported,  12  Car.  2.  cap, 
18.  JeiJ.  8.  Importation  of  it  from  the  Netherlands,  or 
Germany;  how  prohibited,  13  &  14  Car.  2.  cap.  I  r. 
f£?.  23.  To  what  duties  liable  on  importation,  4  fV.  (sf 
M.  cap.  5.  feSl.  2.  Bringing  it  from  Scotland  how  re- 
warded,    12  An.  Ji.  I.  c.  2. 

iUtbt'CS,  May  be  imported  duty-free,    6  Geo.  2.    c.  J, 

IxllOmaiS^JDaP,  ('From  the  Sax.  Rode,  crux,  znd  mafs- 
day,  i.  e.  Feafl-day)  The  feafts  of  the  Holy  Crofs;  which 
are  two,  viz.  The  third  of  May,  the  invention  of  the 
crofs ;  the  other  is  the  14th  day  of  September,  called  Ho-- 
ly -rood-day;  and  is  the  exaltation  of  the  crofs.  Ccwellt 
edit.  1727. 

MtllCS  of  Court,  Attornies  are  bound  toobferve  the 
rules  of  the  court,  to  avoid  confufion;  alfo  the  plaintiff 
and  defendant  in  a  caufe  are  at  their  peril  to  take  notice 
of  the  rules  made  in  court  touching  the  caufe  betweea 
them.  2  Lil.  Air.  4g2,  493.  The  court  will  not  make 
a  rule  for  a  thing  which  may  be  done  by  the  ordinary 
courfe  ;  and  if  the  court  be  informed  that  they  have  made 
fuch  a  rule,  they  will  vacate  it.  Mich.  22  Car!  2.  B, 
R.  And  if  a  rule  be  made  by  the  court  grounded  upon 
an  affidavit,  the  other  fide  may  move  the  court  againft 
this  rule;  and  thereupon  fhall  bring  into  court  a  copy  of 
the  affidavit  and  rule  made,  that  the  affidavit  may  be  read, 
to  put  the  court  in  mind  for  what  reafons  they  made  the 
rule,  and  whether  there  be  ftronger  reafons  for  tiie  vacat- 
ing of  it,  than  there  were  for  the  making  of  it,  or  not. 
2  Lil.  494.  Where  a  rule  of  court  is  made,  and  it  is 
not  drawn  up  and  entered  before  the  continuance  day  of 
the  fame  term,  the  clerk  of  the  rules  will  not  draw  it  up 
afterwards  until  the  court  be  moved,  and  fliall  again  order 
it  to  be  entered.  Pafch.  1656.  For  breach  and  con- 
tempt of  a  rule  of  court,  an  attachment  lies;  and  if  a 
rule  of  court  is  made  betwixt  parties  by  their  confent, 
though  the  court  would  not  have  made  fuch  rule  without 
their  confent,  yet  if  either  party  refufe  to  obey  ftjch  a 
rule  made,  the  court  will  upon  motion  grant  an  attach- 
ment againft  the  party  that  difobeys  the  rule.  Hil.  1655. 
But  generally  an  attachment  is  not  grantable  for  difobe- 
dience  to  any  rule,  unlefs  the  party  hath  been  ferved  with 
it  perfonally ;  nor  for  difobeying  a  rule  at  nift  prius,  till 
it  is  made  a  rule  of  court;  nor  for  difobedience  to  a  rule 
made  by  a  judge  at  his  chamber,  if  it  be  not  entered,  i  Salk, 
71,  83.  and  a  rule  not  entered  is  of  no  force  to  ground  a 
motion  upon,  ^c.  Service  of  a  rule  for  an  information  at 
the  houfe,  not  good  where  the  defendant  is  gone  to  fca. 
2  Strange  1044. 

Rule  of  court  may  be  granted  to  any  prifoner  in  ths 
King's  Bench  or  Fleet  prifons,  every  day  the  court  fits, 
to  go  at  large,  if  fuch  prifoner  hath  bufincfs  in  law  of 
his  own  to  follow.     2  Lil.  Abr.  493. 

Ixtim.    See  25?au5p,  plantation?!, 

Kumncp  2©ai'Q;.  King  Hen.  3.  granted  a  charter  to 
Rumney  Marfh,  in  the  county  of /iT^nr,  impowering  twen- 
ty-four men  thereunto  chofen  to  make  diftrelTes  equally 
upon  all  thofe  who  have  lands  and  tenements  in  the  faid 
marfh,  to  repair  the  walls  and  watergates  of  the  fame, 
againft  the  dangers  of  the  fea.  And  there  are  feveral 
laws  and  cuftoms  obferved  in  the  faid  marfh,  eftabliflied 
by  ordinances  of  juftices  thereto  appointed,  in  the  42d 
year  of  King  Hen.  3.  the  16  Ed.  i.  the  33  Ed.  3.  i3c. 

KuntOUC3,  Spreading  fuch  as  are  falfe,  is  criminal  and 
punifliable  by  Common  law.  I  Hawk.  P.  C.  234.  See 
ig  Vin.  Abr.  272. 

Httncaria,  (from  Ruma,)  Land  full  of  brambles  and 
briars.      I  Inji.  fol.  5.  a. 

Mtmciltis;  and  ISuntinWlB,  Is  ufed  in  domefday  (fays  j 
Spelman)  for  a  load-horfe,  Equus  operarius  cohnicus,  or  ai 
fumpter-horfe j  and  fometimes  for  a   cart-hoxfe,  which, 

Chaucer  t\ 


I  SAC 

'Jhauctr,  in   the  Seaman's  Tale  calls  a  Rowney.     Cowell, 

:dit.    1727- 

ISunlCt,  or  UounDlCt,  Is  a  certain  meafure  of  wine, 
)il,  (Sfc.  containing  eighteen  gallons  and  a  half.  Siat.  i 
R.  3.  cap.  3. 

Uunncr?  of  foreign  goouis.  See  CttffomiS,  ^mittjg^ 
(ins. 

Muptarti,  Were  foldiers,  or  rather  robbers,  called 
alfo  rutarii,  and  rutta  was  a  company  of  robbbers : 
Hence  we  derive  the  word  rout,  and  bankrupt.  Cowell, 
edit.   1727. 

ISttptUta,  arable  land  or  ground  broke  up.  Id.  ib. 

5KuraI?2DcaniSi  ( Decani  rurales)  Of  whom  S}>flman 
gives  this  account.  Sunt  Decani  temporales  ad  aliquod  t/ii- 
nifterium  fub  epifcopo  vel  archiepifcopo  exercendum  conjlituti ; 
qui  nee  hbbent  injlitutionem  canontcam  fecundum  doiiores. 
/And  this  rural  dean  he  fuppofes  to  be  the  fame,  which  in 
the  laws  of  Edward  the  Conftjfor,  c.  31.  is  called  Epifcopi 
decanus.  See  SDEfln.  Each  diocefe  hath  in  it  one  or  more 
archdeaconries  for  difpatch  of  ecclefiaftical  bufinefs,  and 
every  archdeaconry  fubdivided  into  fewer  or  more  rural 
deanries.  Hcylin's  Cofmog.  fol.  304.  and  he  fays  they 
were  anciently  called  archi-prejlyteri  is"  decani  chriftiani- 
tetis.  See  a  Differtation  of  the  Inftitution  and  Auiho- 
thority  of  rural  deans,    in  Kennet's  Paroch.  Antiquities. 

lixUCra,  A  tub  or  barrel  of  butter  ;  rufca  aputn  figni- 
fies  a  hive  of  bees.     Cowell,  edit.  1727. 

UuCcaCta,  (from  Rujcus,)  The  foil  where  knee-holm 
or  butchers-broom  grows,  or  where  the  holly  or  holm- 
tree  ;  for  rufcus  fylvejlris  fignifies  that  tree.  Cowell, edit. 
1727. 

^vShf\\g\)U    See  CanDlcst. 

IXuCCa  anD  Kufffa  Companp.  Goods  of  the  growth 
or  manufaflure  of  Rujfia  not  to  be  imported  but  in  Eng- 
Ifjh  (hipping,  tffr.  12  Car.  2.  cap.  18.  fe£i.  8,  9.  Any 
of  his  Majefty's  fubjeds  to  be  adm-itted  into  the  RuJJia 
company,  10  tsf  11  lyUl.  3.  cap.  6.  Account  of  flores 
wnported  to  be  laid  before  parliament,  10^"  11  TVH.  3. 
cftp.  6  feSi.  4.  Trade  opened  to  Perfia  through  Rujpa, 
14  Geo.  2.  cap.  36. 

Kuttict,  The  churls,  clowns,  or  inferior  country  te- 
n»Ots,  who  held  cottages  and  lands  by  the  fervices  of 
ploughing  and  other  labours  of  agricultuie  for  the  lord. 
The  land  of  fuch  ignoble  tenure  was  called  by  the  Saxons 
Gafolland,  as  afterwardsy^fo^^  tenure,  and  was  fometimes 
diftinguifhed  by  the  name  of  terra  rujlicorum.  ""  '- 
Antiq.  136. 

jKutlaim>  The  ftatute  of  Rutland,    10  Ed.  I 

jKpe  auD  ^incljclfea.    See  ^^aciiour?. 
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^abliatum.  The  fabbath,  or  day  of  reft  5  the  feventh 
day  from  the  creation :  It  is  ufed  for  peace  in  the 
book  of  domefday. 

^abcUi««C  pellC?,  Sables,  mentioned  in  Hmeden, 
pag.  758. 

^IjntOttarium,  A  gravel  pit,  or  liberty  to  dig  gravel 
and  fand  ;  alfo  the  money  paid  for  the  fame.  Pet.  pari. 
temp.  Ed.  3. 

^aC,  (Saccha  vel  Sacha,)  Is  an  ancient  privilege  which 
a  lord  of  a  manor  claims  to  have  in  his  court,  of  hold- 
ing p4ea  in  eaufcs  of  trefpafs  arifmg  among  his  tenants, 
and  of  impofing  fines  and  amercements  touching  the 
feme  :  But  by  fome  writers  it  is  the  amercement  and  for- 
feiture itfelf,  Rajlal.  In  the  laws  of  King  Edward, 
fet  forth  by  Lombard,  faca  is  faid  to  be  the  amercement 
paid  by  him  who  denies  that  which  is  proved  againft  him 
to  be  true ;  or  affirms  that  which  is  not  true.  Lamb, 
ii^if.  And  according  to  Fleta,  Sac  figmficat  acquietan- 
tiam  de  fefla  ad  comitatum  Cf  hundredum.  Flet.  lib.  cap. 
47.  Pracipio  ut  A,  B.  bene  tf  libere  habeat  Jocam  ^facam. 
Brev.  Hen.  2. 

^ata,  In  ti^e  Saxon  properly  fignifies  as  much  as  caufa 
in  Lrrt.  whence  we  in  England  ftill  retain  the  expreflion, 
for  vvhofc  f»ke,  i.  e,  for  whofc  cau  fe,  b'f .  Cowell,  edit.  1727. 
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^acnhUd)  or  SarnOcCC,  Is  he  that  is  robbed,  or  hf 
theft  deprived  of  his  money  or  jroods,  and  puts  in  a  fuie* 
ty  to  profecute  the  felon  with  frefli  fuit.  Brition,  c.  1  5. 
Isf  29.  with  whom  agrees  Braiion,  lib,  3.  cap.  32.  Tlie 
Scots  term  it  Sikerborgh,  that  '\s  cer turn  vel  fecurum  pli~ 
gium  vel  pignus  ;  fo  with  them  fikcr  fignifieth  fecia  us, 
and  Borsh,  plegius. 

S^acciUC,  Were  monks  fo  called,  becaufe  they  were 
next  their  fkins  a  garment  of  goat's  hair;  for  faccus  fig- 
nifies coarfe  cloth,  made  of  fuch  hair.  They  are  men- 
tioned by  JValfingham. 

facets!,  [Fratres  de  faccis,)  The  fackcloth  brethren, 
or  the  penitential  order.      Cowell,  edit.    1727. 

»>atntS  cum  i5?0d;ia.  Was  a  fervice  of  tenure  of 
finding  a  fack  and  a  broach  to  the  King,  for  the  ufe  of 
his  army.      Braxton,  lib.  2.  traS?.   I.  cap.  6. 

&ark  of  ®llOOl,  [Saccus  lana,)  Is  a  quantity  of  wool 
containing  twenty-fix  ftone,  and  every  ftone  fourteen 
pounds.      14  Ed.  3.  Jlat.  I.  cap.  2. 

§>atfamcnt.    See  s>ctutrc  ann  ^artamcntsi. 

Satuamcntum,  An  Oath  :  The  common  form  of  all 
inquifitions  made  by  a  jury  of  free  and  legal  men  runs 
thus,  ^i  dicunt  fuper  facramentum  fuum.  Whence 
polTibly  the  proverbial  offering  to  take  the  facrament  in 
affirming  or  denying,  was  firft  meant  of  attefting  upon 
oath.      Cowell,  edit.  17 27. 

S>aframtnitunt  altatiS,  The  facrifice  of  the  mafs,  or 
what  we  now  call  the  facrament  of  the  Lord's  fupper. 
For  which  communion,  in  the  times  of  popery,  the  pa- 
rifh  prieft  provided  bread  for  the  people,  and  wine  for 
himfelf,  out  of  the  ample  offerings  ;  and  in  appropriated 
churches  this  burden  was  commonly  laid  upon  the  vicar, 
becaufe  he  received  the  cuftomary  oblations.  Paroch. 
Antiq.  483. 

^artilCgC,  {Sacrilegium,)  Is  church  robbery,  or  a  ta- 
king of  things  out  of  a  holy  place  ;  as  where  a  perfon 
fteals  any  velTels,  ornament,  or  goods  of  the  church  : 
And  it  is  faid  to  be  a  robbery  of  God,  at  leaft  of  what 
is  dedicated  to  his  fervice.      2  Cri7.  153,  154.     See  ClCC^ 

gp,  JLacrenj),  Kobberp. 

^acrilcgitint.  Sacrilege,  or  an  alienation  to  lay-men, 
and  to  profane  or  common  purpofes,  of  what  was  given 
to  religious  perfons,  and  to  pious  ufes.  Our  honeft  fa- 
thers were  very  tender  of  incurring  the  guilt  and  fcandal 
of  this  crime.  And  therefore  when  the  order  of  the 
knights  templars  was  diffolved,  their  lands,  i^c.  were  all 
given  to  the  knights  hofpitallers  of  Jerufalem,  for  this 
reafon.  Ne  in  pios  ufus  erogata  contra  donatorum  voluntas 
tern  in  alios  ufus  dijlraherentur.     Paroch.  Antiquit.  pag. 

39°- 

^arrttta,  (Lat.)  In  old  times  called  yo^<rr/ffff,  va.^  fa- 
gift  on  ;    now  f ex  ton. 

^afC  tOU5UCt,  Is  a  privilege  granted  by  the  prince  to 
foreigners  of  coming  fafely  into  his  kingdom  or  domi- 
nion, and  of  returning  thence,  which  in  times  of  war  is 
frequently  granted  to  enemies  either  to  treat  of  peace,  or 
the  redemption  of  captives  or  the  like,  and  is  given  un- 
der the  Great  feal.  Spelm.  Glojf.  And  for  the  form 
thereof  fee  Regijl.  25.  b.  26.  a. 

Breaking  of  fafe  condudl  high  treafon,  2  H.  5.  Ji.  i. 
C.6.  repealed,   20  Hen.  6.  c.  11. 

There  (hall  be  a  confervator  of  peace  and  fafe  condufl 
in  every  port,    2  H.  5.  fl.  1.  c.  6.     29//.  6.  c.  2, 

Safe  conduft  not  to  be  granted  without  naming  the 
(hips,  mafters,  ^f.     15  //.  6.  <•.  3.     18  H.  6.  c.  8. 

All  letters  of  fafe  condudt  (hall  be  inroUed,  20  H.  6. 
c.  I. 

The  chancellor  (hall  redrefs  perfons  having  fafe  con- 
duft  who  are  robbed  at  fea,    31  //.  6.  e.  4. 

Confirmation  of  ftatutes  againft  breakers  of  truce,  14 
£(/.  4.  f.  4.  See  iqFin.Abr.2j2—2'jj^. 

S>afe#guacD.    See  §>aliia  gacnta. 

^a[C--plel3ge,  {Sahus  plegius,)  Is  a  fecurity  given  for 
a  man's  appearance  againft  a  day  aifigned.  Bra£lon,  lib. 
4.  cap.  2.  num.  2.  where  it  is  alfo  called  certtts  plegius. 

^agCtnaU,  (from  Saga,  fabula')  Seems  to  fignify  a  tale- 
teller, or  fecret  accufer.     Leg.  Hen.  I.  c.  63. 

^agibaCO,  or  S>3C|>l)arO,  The  fame  that  at  prefent  is 
called  jujliciarius ;  for  fagibaronti  were  caufarum  judicts^ 

qui 
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qui  in  pulHcis  convenubiis  jus  dicebont  Ihefq;  dhhnelant, 
from  whence  alfo  the  name  may  be  derived  ;  for  Sac  or 
Sag  fignifies  Caufam  or  litem,  and  Baro,  virum  vd  homi- 
ncm,  as  one  would  hy,  Vir  caufarum,  a  judge.  Cowell, 
edit.  1727. 

aiagttta  315arliata,  A  bearded  arrow,  fuch  as  we  ufually 
call  a  broad  arroiv.      Id.   ib. 

^iigtttai'ia,  A  fort  of  fmall  vefTds,  or  fliips,  with 
oars  and  fails.     Id.  ib. 

§>ail*=rl0t!),  Diredtions  for  the  true  making  of  milder- 
nix  and  powle-davies,  I  Jac.  1.  c.  24. 

Britijh  fail-cloth  to  be  encouraged  by  the  commiffion- 
ers  of  the  navy,  -j  &  %  IV.  3.  c  10.  fea.  14. 

Britijh  fail-doth  may  be  exported  duty-free,  7  i^SlF. 

3-  <■•  39-  „     . 

A  duty  on  foreign  fail-cloth,  and  a  bounty  on  Britijfj 
fail -cloth  exported,  12  A/t.  ft.  i.  c.  16,  10  Geo.  2.  c. 
27.  fe5i.  5.      19  Geo.  2.   c.  27.      27  Geo.  2.   f.  18.  /  6. 

No  drawback  on  foreign  fail-cloth  re-exported,  4  Geo. 
2.  c.  27.  /  3. 

Additional  bounty  on  Britifl)  exported,    4  Geo.  2.  c.  27. 

/•4. 

Dlredlions  for  the  making  and  marking  fail-cloth,  9 
Ceo.  2.  c.  37.     li.Gco.  2.   c.  52./  3. 

Mafters  of  fhips  to  make  entry  of  their  foreign  fails,  g 
Geo.  2.  c.  37.  /  I. 

New  fliips  to  have  a  fuit  of  fails  of  Britijh  cloth,  9  Gf*. 
2,  f.  37.  /  4.      19  Geo.  2.  c.  27.  /  II. 

Weight  and  meafure  of  Britifl)  fail-cloth,  9  Geo.  2.  f, 
37.  /  6. 

Duty  on  foreign  made  fails,  19  Geo.  2.  c.  27.  26  G^i?. 
2.  <r.  /  3. 

Sails  from  the  Eaft  Indies  excepted,   19  Geo.  2.  c.  27. 

/4. 

The  bounty  on  fail-cloth  exported,  to  be  made  good 
out  of  the  old  fubfidy  applicable  to  incidents,  23  Geo.  2. 
«r.2i./.26.    2bGeo.z.  c.-^^.  f.q.    2jGeo.  2.  c.iS.f.  S. 

A  duty  on  Irifl?  fail-cloth  imported,  23  Geo.  2.  c.  32. 

The  bounties  charged  on  the  old  fubfidy,  26  Geo.  2.  c. 
32.  /.  9. 

'  The  duties  on  fail-cloth  continued  to  2gSepiember  177 1. 
4  Geo.  3.  c.  I  r. 

^atO  $  3»atOltC,S,  Forivel  Magijlratus  Minijler,z  tip- 
flafFor  ferjeant  at  arms,  qui  reos  protrabunt  in  judicium.  It 
may  be  derived  from  the  Sax.  Sagcl,  Fujiis,  becaufe  they 
ufe  to  carry  a  rod  or  ftaff  of  filver.     Cowell,  edit.  1727. 

^alaip,  (Salarium)  Is  a  confideration  or  recompence 
made  to  a  man,  for  his  pains  or  induftry  beftowed  on  an- 
other man's  bufinefs.  The  word  is  ufed  23  E.  3.  cap.  i. 
The  word  Salarium  at  firfl  fignified  the  rents  or  profits  of 
a  Sala,  hall  or  houfe.  In  Gafcoigne  they  now  call  the 
feats  of  noblemen  Sales,  as  we  do  halls.  It  afterwards 
flood  for  any  wages,  ftipend,  or  annual  allowance.  Cowell, 
edit.   1727. 

§>alc  (venditio)  Is  the  transferring  the  property  of  goods 
from  one  to  another,  upon  valuable  confideration  :  And 
if  a  bargain  is  that  another  fliall  give  me  5  /.  for  fuch  a 
thing,  and  he  gives  me  earneft,  which  I  accept,  this  is  a 
perfed  fale.  Wood's  Injl.  316.  On  fale  of  goods,  if 
earneft  be  given  to  the  feller,  and  part  of  them  are  taken 
away  by  the  buyer,  he  muft  pay  the  refidue  of  the  money 
upon  fetching  away  the  reft,  becaufe  no  other  time  is 
appointed  ;  and  the  earneft  given  binds  the  bargain,  and 
cives  the  buyer  a  right  to  demand  the  goods ;  but  a  de- 
mand without  paying  the  money  is  void  :  And  it  has 
been  held,  that  after  the  earneft  is  taken,  the  feller  can- 
not difpofe  of  the  goods  to  another,  unlefs  there  is  fome 
default  in  the  buyer ;  therefore  if  he  doth  not  take 
away  the  goods,  and  pay  the  money,  the  feller  ought 
to  require  him  fo  to  do  ;  and  then  if  he  doth  not  do 
it  in  convenient  time,  the  bargain  and  fale  is  diflblved, 
and  the  feller  may  difpofe  of  them  to  any  other  perfon. 
I  Salk.  1 1 3. 

A  feller  of  a  thing  is  to  keep  it  a  reafonable  time  for 
delivery  :  But  where  no  time  is  appointed  for  delivery  of 
things  fold,  or  for  payment  of  the  money,  it  is  gene- 
rally implied  that  the  delivery  be  made  immediately,  and 
payment  on  the  delivery.  3  Salk.  61.  Where  one 
agrees  for  wares  fold,  the  buyer  muft  not  carry  them 
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away  before  paid  for ;  except  a  day  of  payment  is  allow- 
ed  him  by  the  feller.  Noy  87.  It  is  faid  a  perfe£l  bar- 
gain and  fale  between  parties,  will  be  good,  though  the 
feller  knows  of  an  execution  that  is  againft  him  ;  and 
doth  fell  the  goods  to  prevent  the  falling  of  it  upo'n  them. 
3  Shep.  Abr.  115.  A  fale  may  be  of  any  living  or  dead 
goods  in  a  fair  or  market,  be  ihey  whofe  they  will,  or 
however  the  feller  come  by  them  ;  if  made  with  the  cau- 
tions required  by  law  :  But  if  one  fell  my  goods  unduly 
I  may  have  them  again.  DoEl.  and  Stud.  328.  Perk. 
fen.  93.  If  a  man  affirms  a  thing  fold  is  of  fuch  a 
value  when  it  is  not,  this  is  not  aftionable  ;  but  if  he 
adtually  warrants  it,  at  the  time  of  the  fale,  and  not 
afterwards,  it  will  bear  an  adlion,  being  part  of  the  con- 
trad.  2  Cro.  5,  386,  630.  I  kol.  Abr.  97.  See  jfaitfl 
aim  market?,  and  19  Vin.  Abr.  274. 

^alft,  Is  a  head-piece,  (from  the  French  falut,  i.  e. 
Jalus).  It  is  mentioned  in  ftat.  4  £3"  5  Pb.  &  M.  and  20 
R.  2.  cap.  I. 

^alifCtUni,  An  ofier  bed,  or  low  moift  place  on  the 
banks  or  eyts  of  a  river  for  the  growth  of  ozicrs,  wil- 
lows or  withies.     Cowell,  edit.   1727. 

^alilia,  A  falt-pit,  a  houfe  or  place  where  fait  is 
made :  And  it  is  fometimes  written  for  falmoy  a  pound 
weight.     Id.  ib. 

&alipe  lam,  [Lex  falica)  A  law  by  which  males 
only  are  to  inherit.  De  terra  falica  nullaportio  htsredita- 
tis  mulieri  veniat,  fed  ad  virilem  fxum  tot  a  terra  hesredi- 
tas  pervcniat,  i^c.  It  was  an  ancient  law  made  by  Pha-' 
ramond.  King  of  the  Franks,  part  of  which  feems  to 
have  been  borrowed  by  our  Henry  the  Firft  in  compiling 
his  laws,  as  cap.  89.  ^i  hoc  fecerit  fecundum  legem  fali- 
ca m  moriatur,  (sfc. 

^all'sbtirp,  Diredions  for  paving  and  lighting  the 
ftreets,   10  Geo.  2.  c.  6. 

Salmon,  The  punifliment  of  taking  falmon  in  time 
of  defence,  St.  IP'eftm.  2.    13  Ed.  r.  c.  47. 

Young  falmon  (hall  not  be  taken  in  mill-pools,  from 
middle  of  April  to  Midfutnmer,  St.  IVeJlm.  2.  13  Ed.  I. 
c.  47. 

The  Chancellor  (hall  take  order  for  the  buying  and  fel- 
ling of  ftock-fifli  of  St.  Botolpb,  and  falmon  of  Berwick^ 
31  Ed.  i.Jl.  2.  c.  3. 

No  nets  (hall  be  ufed  that  may  take  brood  of  falmon 
or  other  fi(h,   13  i?.  2.  Jl.  i.  c.  19, 

The  rivers  of  Lancafhire  fliall  be  put  in  defence  from 
Michaelmas  to  Candlemas,   13  i2.  2.  y?.  I.  f.  19. 

Confervators  of  thefe  ftatutes  fliall  be  appointed,  13 
R.  2.  /?.  r.   c.  19. 

The  juftices  fliall  be  confervators  of  thefe  flatutcs,  17 
R.  2.  c.  9. 

The  contents  of  barrels  of  falmon,  herrings  and  eels, 
with   rules  for  their   package,    22  Ed.  4.  c.  2.     11  H. 

7.  c.  23.     S  Geo.  I.  c.  18.  f.  15. 

Taking  the  fry  of  falmon  and  eels,  prohibited,  25  H. 

8.  c.  7. 

Salmon  not  to  be  taken  out  of  feafon,  i  El.  c.  17. 
feff.  I. 

No  falmon,  bfc.  taken  by  foreigners  fhall  be  im- 
ported,    18  Car.  2.  c.  2.  f.  2. 

Drawbacks  on  falmon  exported,  ^  W.  ^  M,  c,  7. 
/  10.     9  y  10  ly.  3.  c.  44.  /  18. 

Occupiers  of  mills  to  keep  hatch  open  for  falmon  to 
pafs,  4  {3"  5  Ann.  f.  21.  /  5. 

For  preferving  the  falmon  fifheries  in  the  counties  of 
Southampton  and  IViltSy  i.  An.  c.  i\.  I  Geo.  i.  c.  \%.  f 
II  fe?  14. 

Salmon  not  to  be  taken  in  Thames  between  24  Auguji 
and  1 1  November,  9  An.  c.  26.  /  2. 

Fiflimongers  prohibited  to  buy  falmon  under  6  pounds 
weight,   I  Geo.  i.  c.  iS.  f  15. 

Salmon  may  be  taken  in  the  Ribble  between  I  yan.  and 
15  Sept.    23  Geo.  2.  c.  26.  /  7. 

Salmon  pipe.  An  engine  to  catch  falmon  or  fuch  like 
fifli,  25  Hen.  8.  r.  7. 

Salt,  A  duty  of  an  halfpenny  per  gallon  on  fait  brought 
out  of  Scotland,   13^14  Car.  2.  e.  11.  f.  38. 

Salt  for  the  fiflieries  in  New  England  and  Newfouttdlandt 
in  what  fliips  to  be  laden,  15  Car.  2.  c.  y.  f.j. 

The 
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The  duty  of  id.  oh.  per  bufliel  impofed,  5  (F.  ^  M. 

*-7-  .         ^       . 

The  duties  to  be  within  the  receipt  of  commiflioners  of 
the  excife,  5  FF.  &  M.  c.  7.  /  5. 

Price  of  fait  to  be  fet  by  the  jullices,  ^W.^  M.  c.  7. 
y;  12.     <)  bf  loTV.  2-  c.  44.  /  39. 

The  duty  on  fait  made  perpetual,   7  £3"  8  fF.  3.   c.  31. 

Silt  to  be  fold  by  retail  by  weight,  at  56  pounds  the 
bufliel,   7  y  8//<  3,  (T.  3r.  /  44.     9  £3-  \o  fV.  3.  c.  6. 

Seventy-five  pounds  of  rock  fait  to  be  dcdned  a  buQiel, 
10  t5f  II  IV.  3.  c.  22.  /  2. 

Sixty-five  pounds  of  rock  fait  to  be  deemed  a  bufliel, 
I  An.  J).  I.  c.  21.  f.c). 

Eighty- four  pounds  of  foreign  fait  to  be  deemed  abufhe), 
1  v^«.  y?.  I.  f.  21.  /  6. 

Price  of  fait  to  be  fettled  at  the  quarter-feffions,   7  ^ 

iJV.  3-  <:■  3'-/  92- 

The  additional  duty  impofed,  9  £3"  lo  JF.  3,  c.  22. 
I  An.  J}.  I.  c.  z.      2  £3"  3  An.  c.  14. 

Salt  works  to  be  entered,    i  An.  Jl.  i.  c.  21. 

Officers  may  enter  fliips  hovering  on  tlie  coafts,  i  An. 
Jl.  I.  c.  21./  7. 

No  home-made  fait  to  be  imported  from  Ireland,  Scot- 
land, or  Man,   2  £5  3  An.   c.  14. 

Drawback  on  exporting  to  Scotland,  Alan,  'Jerfey, 
or  Guernfey,   2^3  Ann.  c.  14.  f.  9. 

Drawback  to  be  allowed  for  fait  loft  at  fea,  in  export- 
ation to  Ireland,  4  Ann.  c.  12.  /  11. 

Foreign  fait  to  be  cellared  and  delivered  upon  payment 
of  duty,  5  An.  c.  29. 

VVafte  allowance  on  fait  carried  coaftwife,  5  Ann.  c. 
29.  /  4-     6  An.  c.  11. 

Farther  time  for  paying  the  duty  on  fait,  5  An.  t.  29. 

/5- 

Allowance  on  white  herrings  exported,  5  An.  c.  29. 
f,  6.     6  Ann.  c.  12. 
-  On  beef  and  pork  exported,   5  Ann.   c.  2g.  f.  8. 
Drawback  on  fait  exported  to  Ireland,  5  Ann.  c.  29. 

/I3''4. 

Diredtons  for  the  drawbacks  on  fait  fifh  and  flefh  ex- 
|torted  from  Scotland,   7  Ann.  c.  11.  f.  10. 

Duty  on  rock  fait  exported  to  Ireland,  9  /i>tn.  c.  23. 
f:  44.  Made  perpetual,  and  part  of  the  general  fund,  3 
Geo.  I,   c.  "J.- 

Drav.'back  on  fait  exported  for  the  curing  of  fifli  taken 
in  the  North  Seas,  or  1.1  Iceland,    1 2  Ann.  f.  2.  c.  2. 

Penalty  on  ufing  brine  for  curing  flefh,  l^c.   5  Geo.  I. 
...8./ 17. 
•  Foreign  fait  flipped  for  tbe  voyage  and  not  confumed, 
to  be  entered,  5  Geo.  i.  f.  18.  /!  18. 

Proprietors  of  fait  works  not  to  adt  as  juftices,  5  Geo.  1. 
c.  18.  f.io. 

Reaulations  for  the  importing  Scots  fait,  5  Geo.  I.  c. 
18.  /  20. 

Power  given  to  the  officers  of  cuftoms  and  fait  to  fearch 
any  fliip.     5  Geo.  1.  c.  18.  /  22. 

Regulations  for  the  exportation  of  filt.     5  Geo.  i.   c. 

18./ 23- 
Penalty  on  landing  foreign  fait  before  entry,  4  Geo.  i. 

t:  18,  24. 

Salt  for  curing  red  herrings  to  be  delivered  duty  free, 
and  a  duty  laid  on  herrings  cured  for  home  confumption, 
8  Geo.  I .  f .  4. 

■  •  The  like  for  white  herrings,  8  Geo.  I.  c.  16. 
'  Provifion  for  rock  fait  ufcd  in  curing  fifh,  ZGeo.  i.  c. 
16. 

-  :  Proprietor  delivering  over  fait  received  for  curing  fifh, 
to  prove  that  it  was  ufed  in  curing  fifh,   11  Geo.  I.  c.  30. 

/41. 

.  Salt  may  be  imported  in  Britijh  (hips  from  any  part  of 
Europe  \nio  Penfylvania,    13  Geo.  1.   c.  5. 

.  And  intoA'iZf  York  in  America^   3  Geo.  1.    c.  12. 

The  diaies  on  home-made  fait  taken  off,  3  Geo.  2.  c. 
20.  Revived,  5  Geo.  2.  c.  6.  7  Geo.  2.  c.  6.  8  Geo. 
7r.  c.  12.      14  Geo.  2.  c.  22.      18  Geo.  2.  c.  5. 

."Foreign  fait  to  be  impLTted  in  (hips  of  40  tons,  3  Geo. 
-a.  c.  20.  /  17. 
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The  diftance  of  refineries  of  rock  fait  from  the  pits  to 
be  eftimated  according  to  computed  miles,  SGeo.  2.  c.  12. 

Stcuritv  to  be  given  on  receiving  foreign  fait  for  the 
fifhery,  8  Geo.  2.  c,  12.  /.  3. 

Servants  in  Scotland  not  to  be  paid  their  wages  in  falf, 
8  Geo.  2.  c.  12.  f.  4. 

Rock  fait  may  be  ufed  to  ftrengthen  the  brine  for  fea 
fait  at  Nialh  in  Glamorgan/hire,    14  Geo.  2,    c.  22.  f.  19. 
The  fait  duties  made  perpetual,  and  carried  to  the  fink- 
ing fund,   26  Geo.  2.   c.  3. 

Where  fait  is  lofl:  before  exportation,  the  fecurity  for 
tlie  duty  fhall  be  vacated,  26  Geo.  2.  c.  32.  /.  6. 

The  time  for  proving  the  lofs  of  fait  enlarged  to  two 
years,   2b  Geo.  2.  c.  32.  f.  7. 

Salt  may  be  imported  from  any  part  of  Europe  to  Nova 
Scotia.   2  Geo.  3.   c.  24. 

May  be  imported  irom  Europe  into  ^ubec  in  America, 
4  Geo.  3.    c.  i<). 

§)aU<ltOJUtm,  Signifies  a  deer-leap.    Cowell,  edit.l-j2-j. 
&alt:jpetl"e.  What  quantity  to  be  delivered  yearly  into 
the  royal  flores,   I  Ann.  Jl.  1.  c.  12.  f.  113.      King  may 
prohibit  tlie  exportation  of  it,   29  Geo.  2.  c.  16.  fcif.  I. 

^alt^Q!t)£C,  One  penny  paid  at  the  feaft  of  St.  Martin 
by  the  ftrvile  or  cuftomary  tenants  to  their  lord,  as  a 
commutation  for  the  fet  vice  of  carrying  their  lord's  fait 
from  market  to  his  larder.     Parocb.  Antiq.   496. 

^aiUa^^gai'Ha,  Is  a  fecurity  given  by  the  king  to  a 
flratiger,   fearing  the  violence  of  fome  of  his  fubjefls,  for 

fteking  his  right  by  courfe  of  law; the  form  whereof 

fee  in   Reg.  Orig.  fol.  26. 

^alUagC,  Is  an  allowance  made  for  faving  of  fhips  or 
goods  from  danger  of  feas,  enemies,  l^c.     Merch.  Di£l. 

Salvage  of  goods  thrown  upon  the  coaft  to  be  fettled, 
27  Ed.  3.7?.  2,  c.  13.  The  lord  warden  of  the  cinque 
ports  to  appoint  perfons  to  adjuft  falvage  of  anchors,  3 
Geo.  1.  c.  12.  feii.i).  Stranded  goods  to  pay  duties,  5 
Geo.  1.  c.  i^.feS}.  13.  Of  goods  retaken  by  enemies,  13 
Geo.  2.  c.  4.  feCl.  18.  17  Geo.  2.  c.  34.  fe£i.  20.  Sa- 
ving fliips  in  diflrefs,  or  goods,  intitled  to  falvage,  26 
Geo.  2.  c.  19.  fell.  5.  Salvage  of  (hips  retaken,  29  Geo. 
2.  c.  34.  feSi.  24.     See  19  Vin.  Abr.  275, 

^alljagiUiS,  Wild,  favage.  Salvagius  catm.  The  wild 
cat.     Rot.  Cart.   1  Job. 

&aIutC,  (Salus)  Was  a  coin  of  gold  (lamped  by  king 
Henry  the  fifth  after  his  conquefts  in  France,  whereon  the 
arms  of  England  and  France  were  (tamped  and  quartered. 
See  S tow's  Ch.  pag.  589. 

^anrta,  Are  the  reliques  of  the  faints ;  and  Jurare 
fuper  SanSla,  was  to  make  oath  on  thofe  reliques.  Si  quis 
falfum  jur amentum  fuper  Sanfla  juraiit  £sf  conviilus  fuerit, 
&c.     Leg.  Canuti,  cap.  57. 

^antfuarp,  (SanHuarium)  Is  a  place  privileged  by  the 
prince,  for  the  Safeguard  of  men's  lives  that  are  offenders, 
being  founded  upon  the  law  of  mercy,  and  upon  the  great 
reverence,  honour  and  devotion,  which  the  prince  bear- 
eth  to  the  place  whereto  he  granted  fuch  a  privileje. 
Siaundf.  PI.  Cor.  lib.  2.  cap.  38.  This  feems  to  have  taken 
beginning  from  the  cities  of  refuge,  mentioned  Exod.  chap. 
21.  In  imitation  whereof,  Rid  the  Athenians,  then  J2tf- ; 
rnulus,  ere(3ed  fuch  a  place  of  immunity,  which  they  cal- 
led Afylum,  Poly  dor.  Virgil,  de  inventione  rerum,  lib.  3, 
cap.  12.  The  like  did  ihe  Roman  emperors,  as  appears. 
Cod.  lib.  I.  tit.  1^.  But  amongft  all  others,  our  ancient 
kings  of  England  attributed  moft  to  thefe  Saniluaries, 
permitting  them  to  (helter  fuch  as  had  committed  both' 
felonies  and  treafons,  fo  that  within  forty  days  they  ac- 
knowledged their  fault,  and  fubmitted  themfelves  to  ba- 
nifhment ;  during  which  time,  if  any  layman  expelled 
them,  he  was  excommunicated  ;  if  any  clerk,  he  was 
made  irregular:  but  after  forty  days,  no  man  might  re- 
lieve them.  Staundf.  PI.  Cor.  lib.  2.  cap.  38.  See 
RaJlaU's  Entries,  veib.  SanSiuary,  and  Flcta,  lib.  I.  cap. 
29.  Of  thefe  there  were  many  in  England,  but  one 
more  famous  than  the  reft,  at  St.  John's  of  Beverley^ 
which  the  Saxons  called  Fridjlol,  which  had  this  infcrip- 
tion,  Hezc  fedes  Lapidea  Freedftoll,  dicitur,  i.  Pads  ca- 
thedra ad  quam  reus  fugiendo  proveniens,  emnimodo  habet 
7    Z  fecurilattm. 
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ffcurllatem^  So  had  St.  Alartim  h  Grand  in  London.  2  I 
H.  8.  cnp.  16.  Rippon  had  the  like.  Croylar.d  h^d  the 
like,  granted  by  Jyhitlafe,  King  of  the  Mercians.  St. 
Buriens  in  Cormvall  had  the  like,  granted  by  King  y///)^/- 
y/fl«,  (3»OT  936.  And  IVeflm.  tlie  like,  granted  by  K'rg 
Edward  the  Confcflbr.  This  in  Scotland  the  call  Girthol, 
or  Grithol.     Ccwclly  edit.  \J'i-'] • 

How  thofe  who  fly  to  churches  fhall  be  kept,  jirt, 
Cler.  9  Ed.  2.  Jl.  i.  c.  10.  22  /f.  8.  c.  14.  32  //, 
8.  f.  12. 

A  clerk  flying  to  a  church  for  felony,  fliall  not  be 
compelled  to  abjure  the  realm.  Art.  Cleri,  9  Ed.  2.  J}. 
I.   c.  15. 

Execution  flial!  be  had  againft  the  goods  of  petfons  in 
privileged  places  noiwithftanding  fraudulent  difpofitions, 
2  R.  2.  Ji.  2.  c.  3. 

A  fanduary  man  abjured  to  be  burnt  in  the  thumb, 
21  //.  8.  cap.  2. 

Plea  of  foreign  fanfluary  how  to  be  tried,  4  H.  8. 
f.  2.     22  H.  S.  e.  2. 

Sanftaary  taken  away  from  offenders  in  high  treafon, 
26  H.  8.  e.  13. 

Rules  for  tie  ordering  of  fandtuary  men,  27  H.  8. 
<?.  19.     32  H.  8.  c.  12. 

Chtjier  to  be  a  fan£luary  inflead  of  Manchejfer  33  //, 
8.  f.  15. 

Sanctuaries  taken    away,    21  y^f.  r.  c.  2,  f,  7.     See 

jabtutatioi!. 

&anB#gaUfI.  In  the  lordfhip  of  RedeUy  in  Com.  Gkuc. 
the  tenants  pay  to  the  Lord  a  certain  duty  ai  f and- gavel, 
for  liberty  granted  to  them  to  dig  up  fond  for  their  com- 
mon ufe.      Taylor* s  Hiji.  of  Gavelkind,  p.  113. 

^anC  mcmo^p.  Perfect  and  found  mind  and  memory, 
to  do  any  lawful  z&,  (s'c.     See  i^Olt  fane  ttiemo^p. 

^atlgllinem  emtte.  Was  where  villeins  were  bound 
to  buy  or  redeem  their  blood  or  tenure,  and  make  them- 
fclves  freemen.     Cowell,  edit.  1727. 

§>atlDaU,  Is  a  merchandize  brought  into  England,  and 
is  a  kind  of  wood  brought  out  of  India  ;  it  is  mention- 
ed in  flat.  2  i?.  2.  f.  I, 

^angiitis,  Is  taken  for  that  right  or  power  which  the 
chief  lord  of  the  fee  had  to  judge  and  determine  cafes 
where  blood  was  (bed.     Man.  Angl.  torn.  i.  p.  1021. 

©apIjO^a,  To  what  duty  liable  on  importation,  2  IV. 
y  M.  Jeff.  2.  c.  4.  fea.  46. 

^acaliaca,  A  covering  for  the  head.  Mat.  Weftm. 
an.  1295. 

^artlin^ttme,  (from  Fr.  Sardar,  Lat.  Sarclare,  to 
weed)  Is  the  time  when  the  hufband  man  weeds  his  corn. 
Cowell,   edit.  1727. 

&actulatura.  Weeding  corn.  Una  farculatura,  the 
tenants  fervice  of  one  day's  weeding  for  the  lord.  Id.  ib. 

§>atkc.    See  dJiiernfcp. 

&ackeUu0,  An  unlawful  net  or  engine  for  deflroying 
fiflj.      jfnrusl.  Burt.  339. 

^atplcr  of  lUOOl,  Sarplera  lana,  otherwifc  called  a 
pocket,  is  half  a  fack,  a  fack  eighty  tod,  a  tod  twoftone, 
and  a  flone  fourteen  pounds.      Fleta,  lib.  2.  cap.  12. 

^acCapartlla,  May  be  imported  from  the  American 
plantations,  i^c.  if  of  the  growth  of  America,  7  Ann. 
c.  8. 

^tt.    See  affart. 

Saturn,  Is  intended  for  the  city  of  Salj/bury.  It  was 
a  form  of  church-fervice  called  fecundum  ufum  Sarum, 
and  was  comjofed  by  Ofmand  the  fecond  bifhop  of  Sarum 
in  the  time  of  I  William  the  Conqueror.  Holirtgihead, 
^.17.  col.  B. 

^alTe,  Is  a  kind  of  wear  with  flood-gates,  mofi  com- 
monly in  cut  rivers,  for  the  (hutting  up  and  letting  out 
the  water,  as  occafion  requires,  for  the  more  ready  paflinf 
of  boats  and  barges  to  and  fro.  This  in  feme  places,  as 
Guilford  river,  is  called  a  lock,  in  others  lefs  properly  a 
tirnpike,  and  in  others  a  Jluice,  Stat.  \b  {^  \-j  Car.  2. 
t.  12. 

fealTonS.  The  corruption  of  Saxons,  a  name  by  which 
the  Englijh  were  formerly  called  in  contempt,  (as  they 
are  ftill  by  the  Wdjb)  while  they  rather  affefted  the  name 
of  Angles.     Cowclly  edit,  1727. 
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SattlSfaXttOn,  Is  the  giving  of  recompence  for  aij  inju- 
ry done,  or  the  payment  of  money  due  on  bond,  judg- 
ment, i^c.  In  which  laft,  it  muft  be  entered  on  record. 
2  Lil.  Abr.  495.  Where  money  given  one  by  will,  (hall 
be  held  to  be  in  fatisfaftion  of  a  debt,  being  more  than 
that  amounts  to;  and  where  it  is  not,  and  both  have  been 
allowed.  Preced.  Chanc.  2,^i^,  395,  236.  2Vern.if-}i. 
See  iLcpcp.  Satisfaflion  and  amends  may  be  pleaded 
for  involuntary  trefpafs,  i^c.  by  flat.  21  Jac.  I.  cap.  ^. 
See  papmcnt,  and  19  F/n.  ^^r.  277. 

&attirliapS#IIop,  Is  a  fpace  of  time  in  which  of  old  it 
was  not  lawful  to  take  falmons,  in  Scotland,  and  the 
north  of  England,  that  is,  from  even  fong  on  Saturday,  till 
{\in-x\^\ng  on  Monday.      Cowell,  edit.  1727. 

&a\)Cr  Default,  Is  to  excufe  a  default.  This  is  pro- 
perly, when  a  man  having  made  a  default  in  court,  comes 
afterwards  and  alleges  a  good  caufe  why  he  did  it,  as  im- 
prifonment  at  the  fame  time,  or  fuch  like.  Rajlall's  En- 
tries,   verb.   Saver  default. 

^aiinkEfinC,  (from  the  Fr.  Sang,  fanguis,  and  fin, 
finis,]  Is  u fed  by  Briton,  cap.  119.  for  the  determina- 
tion or  final  race  of  a  defcent  of  kindred. 

^auritSt,  A  hawk  of  a  year  old.  Braa.  lib.  5. 
traSi.  I.  c.  2.  par.  j. 

&aronIage.    See  ipcrcljcnlage. 

^tabttlt.  Wardens,  was  a  word  ufed  by  the  wardens  of 
Linne  in  Norfolk.     Cowell,   edit.  1727. 

^ralam,  ad  Scalam,  The  old  way  of  paying  into  the 
Exchequer  twenty  (hillings  and  fix-pence  for  a  pound 
(lerling.  Gervafe  of  Tilbury  reports,  that  King  William 
theFirfl^,  for  the  better  pay  of  his  warriors,  caufed  theorwf, 
which  till  his  time  had  for  the  moft  part  been  anfwered 
in  viftuals,  to  be  converted  in  pecuniam  numeratam,  and 
direfled  the  whole  in  every  county  to  be  charged  on  the 
(herifF,  to  be  by  him  brought  into  the  Exchequer ;  ad» 
ding,  that  the  (heriff  (hould  make  the  payment  ad 
fcalam,  hoc  eft  fas  the  forefaid  author  expounds  it)  folve- 
ret  prater  quamlibet  numeratam  lihram  fex  denarios.  For 
at  that  time  fix-pence  fuper-added  made  up  the  full 
weight,  and  near  the  intrinfic  value.  See  Lownds's  Ef- 
fay  on  Coin,  pag.  4.  This  was  agreed  upon  as  a  medium 
to  be  the  common  eftimate  or  remedy  for  the  defe(5tive 
weight  of  money,  thereby  to  avoid  the  trouble  of  weigh- 
ing the  money  brought  into  the  Exchequer.  See  Hale 
of  Sheriff's  Accounts,  pag.  21. 

^Calinga,  a  quarry  or  pit  for  ftone«,  or  rather  flates 
for  covering  houfes.     Man.  Ang.  torn.  2.  p.  130. 

^ranoal.    See  plainer. 

^CanDalum  mapatum,  Is  the  f^ecial  name  of  a  fta- 
tute,  and  alfo  of  a  wrong  done  to  any  high  perfonage  of 
the  land,  as  prelates,  dukes,  earls,  barons,  and  other 
nobles  J  and  alfo  to  the  chancellor,  treafurer,  clerk  of, 
the  Privy  feal,  fteward  of  the  houfe,  juftic*  of  one  bench 
or  other,  and  other  great  officers  of  the  realm,  by  falfe 
news,  or  horrible  or  falfe  meflages,  wherebv  debates  and 
difcords  betwixt  them  and  the  comnicns,  or  any  fcandal 
to  their  perfons  might  arife.  Siat.  2  R.  2.  cap.  5.  and 
hath  given  name  to  a  writ,  granted  to  recover  damages 
thereupon.     Cowell. 

At  the  time  of  making  the  law,  on  which  ihis  adlion . 
is  founded,  the  conftitution  of  this  kingdom  was  martial, 
and  given  to  arms;  the  very  tenures  were  military,  and 
fowere  the  fervices;  as  knight-fervice,  caftle-guard  and 
efcuage  ;  fo  that  all  provocations  by  vilifying  words  were 
revenged  by  the  fword,  which  often  created  faflions  in 
the  commonwealth,  and  endangered  the  government  it- 
felf ;  for  in  this  kind  of  quarrels  tiie  great  men,  or  peers 
of  the  realm,  ufually  engaged  their  vaflals,  tenants  and' 
friends  ;  fothat  laws  were  then  made  againft  wearing  of 
liveries  or  badges,  and  againft  riding  armed  ;  fo  the  flat. 
IFeJlm.  2.  appoints  that  the  offender  fhall  fuffer  impri- 
fonment  until  he  produces  the  author  of  a  falfe  report. 
2  Mod.  156. 

The  law  on  which  this  action  is  grounded,  is  the  2 
Rich.  2.  flat.  I.  cap.  5.  which  enafts,  "  That  of  coun- 
terfeiters of  falfe  news,  and  horrible  lies,  of  Prelates, 
Dukes,  Earls,  Barons,  and  other  nobles  and  great  men. 
of    the    realm,   and   alfo   of   the  chancellor,    treafurer, 

clerk 
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clerk  of  the  Privy  feal,  fteward  of  the  King's  hoiife, 
juftices  of  the  one  bench  or  of  the  other,  and  other  great 
officers  of  the  realm,  it  is  defended  that  none  contrive  or 
tell  any  falfe  things  of  Prelates,  Lords,  and  of  others 
aforefaid,  whereof  difcorj  or  flander  might  rife  within 
the  realm,  and  he  who  doth  the  fame  fliall  be  imprifon- 
ed  'till  he  have  brought  him  forth  that  did  fpeak  the 
fame."  This  ftatute  is  recited  by  the  12  R.  2.  cap.  ii. 
and  thereby  it  is  further  provided,  that  the  offender  (hall 
be  punifted  by  the  advice  of  the  council.  4  In/l.  51. 
4Ca.  12.  b. 
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2.  Of  the  proceedings  in  this  aSlion. 

I.  Wha  may  bring  this  aSlion,  aiid  for  what  words  it 
lies. 

It  hath  been  held,  that  the  King  is  not  included  in  the 
words  great  men  of  the  realm,  as  the  ftatuie  begins  with 
an  enumeration  of  perfons  of  an  inferior  rank,  as  Pre- 
lates, Dukes,  fS'f.     Cromp.  Juris.  19,  35. 

Alfo  it  is  held,  that  a  woman  noble  by  birth  is  not  in- 
titled  to  this  adtion.      Cromp.  fur.  34. 

It  hath  been  adjudged,  that  though  there  was  no  vif- 
count  at  the  time  of  making  this  flatute,  (the  firft  vif- 
count  being  John  Beaumont  who  was  created  vifcount, 
18  Hen.  6.)  yet  when  created  noble,  though  by  a  new 
title,  he  was  intitled  to  his  aftion  on  this  ftatute.  Cro. 
Car.  136.  Palm.  565.  Vifcount  Sey  and  Seal  v. 
Stephens. 

Alfo  it  hath  been  adjudged,  that  fince  the  union  a  peer 
cf  Scotland  mzy  have  an  action  on  this  ftatute,  and  that 
h  is  not  necefiary  for  him  to  allege  that  he  hath  a  feat 
ind  voice  in  parliament}  for  by  the  5  An.  c.  8.  art.  23. 
All  peers  of  Scotland  after  the  union  fliall  be  peers  of 
Great  Britain,  and  have  rank  and  precedency,  &c.  be 
tried,  £3"^.  and  enjoy  all  privilege*  of  peers  as  the  peers 
of  England  now  do  or  hereafter  may  enjoy,  except  the 
right  and  privilege  of  fitting  in  the  houfe  of  Lords,  and 
the  privilege  depending  thereon,  and  particularly  the  right 
of  fitting  upon  the  trial  of  peers.  Cum.  439,  Ld. 
Vifcount  Faliland  v.  Phipps. 

It  hath  been  contended  for,  that  no  words  of  flander 
are  punifhable  by  this  ftatute,  unlefs  they  are  aiStionable  at 
Common  law,  and  that  they  are  only  aggravated  by  the 
ftatute,  which  in  this  refpe<Et  is  like  the  King's  proclama- 
tion. 2  Mod.  lb  I,  Sir  Robert  Atkins  in  his  argument. 
Freem.  222. 

But  the  contrary  hereof  feems  to  have  been  holden  in 
moft  of  the  cafes  on  this  head,  and  not  without  reafon, 
as  it  would  be  to  no  purpofe  to  make  a  law,  and  thereby 
to  give  a  peer  an  a£tion  for  fuch  words  as  a  common  per- 
fon  might  have  before  the  making  of  the  ftatute,  and  for 
which  the  peer  himfelf  had  equally  a  remedy  by  the  Com- 
mon law ;  and  therefore  the  defign  of  the  ftatute  muft 
be,  not  only  to  punifti  fuch  things  as  import  a  great  fcan- 
dal  in  themfelves,  or  fuch  for  which  an  adlion  lay  at  the 
Common  law,  but  alfo  fuch  things  as  favoured  of  any 
contempt  of  the  perfons  of  the  peers  or  great  men,  and 
brought  them  into  difgrace  with  the  Commons,  whereby 
they  took  occafion  of  provocation  and  revenge,  2  Mod. 
iSb. 

It  hath  been  obferved,  that  no  action  had  been  brought 
on  this  ftatute 'till  100  years  after  the  making  thereof, 
the  Lords  ftill  continuing  the  military  way  of  revenge 
to  which  they  had  been  accuftomed.  2  Mod,  156,  Sir 
Francis  Pemberton's  zrgument. 

The  flrft  cafe  on  this  ftatute,  faid  to  be  reported,  is 
in  Kelw.  where  the  lord  Beauchamp  brought  an  a£tion  of 
Scan.  Mag.  againft  Sir  Richard  Crofts,  for  that  the  faid 
Richard  had  fued  out  a  writ  of  forgery  of  falfe  deeds  againft 
him  ;  and  it  was  held,  that  the  taking  out  the  writ  being 
done  in  a  legal  way,  and  in  a  courfe  of  juftice,  the  ac- 
tion did  not  lie.     Ktlw.  26,  27.     2  Mod.  164.  cited. 

Scan.  Mag.  was  brought  for  thefe  words.  You  have  no 
more  confcience  than  a  dog ;  fo  that  you  have  good,  you 
care  not  how  you  come  by  them  j  and  held  actionable. 
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Cromp.  Jur.  13.  Duke  of  Buckingham's  cafe.  So  in  the 
fame  book.  You  faid  you  would  wind  my  guts  about  your 
neck,  held  aflionable.  Ld.  Abergen/s  cafe  Cromp 
Jur.  13. 

So  for  faying  of  a  judge,  you  are  a  cofru-.t  judge. 
Cromp.  Jur.  35.    Ld.  Ch.  J.  Dyer's  cafe. 

So  for  thefe  words,  7.  S.  is  a  covetous  and  malicious 
biftiop.  Hetl.  35.  Bijhp  of  Winton  v.  Mar/cham  ;  but 
fee  Dalf  38.   S.  C.  contra. 

So  for  thefe  words.  He  imprifoned  me  'liil  I  gave  him 
a  releafe.  3  Leon.  376.  Ld.  IVinchcJler'i  cafe,  cited 
Freem.   221. 

So  thefe  words,  You  have  writ  a  letter  to  me,  which 
I  have  to  (hew,  which  is  againft  the  word  of  God, 
againft  the  Q^ieen's  authority,  and  to  the  mdintenancc  of 
fuperftition,  and  that  I  will  ftand  to  prove  againft  you, 
were  held  adtionable,  and  500  marks  damages  given.* 
Cro.  Eliz.  I.   Bijhop  of  Norwich  v.  Pricket t. 

So  of  thefe  words.  My  Lord  Mordant  did  know  that 
Prude  robbed  Shotbolt,  and  bid  me  compound  with  Shet^ 
bolt  for  the  fame,  and  faid  he  would  fee  me  fatisfied  fqr 
the  fame  though  it  coft  him  lOoA  which  I  did  for  him, 
being  my  matter,  otherwife  the  evidence  I  could  have  <^iven 
would  have  hanged  Prude.  Cro.  Eliz.  b-j.  Ld.  Mordant 
V.  Bridges 

Scan.  Mag.  wz%  brought  for  fpeaking  thefe  words.  You 
like  not  of  me  finceyou  like  thofc  that  maintain  fedition 
againft  the  Q^ieen's  proceeding  ;  the  defendant  juftifies  by 
(hewing  the  occafion  of  fpeaking  the  words,  and  that  the 
plaintiff  encouraging  men  to  preach  againft  the  Common 
prayer,  he  only  meant  that  the  liked  of  thofe  who  main- 
tained fedition  [innuendo  feditiofam  illam  doii r ina m)  sg?i\n?t 
the  Qiieen's  proceedings  ;  and  this  was  held  a  fufficient 
extenuation  of  the  words.  4  Co.  14.  Ld.  Cromwell's 
cafe. 

In  Scan.  Mag.  for  thefe  words.  My  Lord  L.  is  a  bafe 
Earl  and  paltry  lord,  and  keeps  none  but  rogues  and  raf- 
cals  like  himfelf,  Williams  and  Croke  juftices  held,  the 
adion  lay,  for  the  words  touch  him  in  his  honour  and  dig- 
nity, and  may  raife  contempt  from  the  people,  and  that 
in  cafe  of  nobility  general  words  will  maintain  an  aiSlion. 
But  Yelverion  and  Fleming  feemed  to  incline  to  the  con- 
trary, and  faid  the  words  touched  not  his  life,  loyalty  or 
dignity,  but  were  only  words  of  fpleen ;  (^  adjornatur; 
and  after  the  defendant  died,  and  the  writ  abated.  Cro. 
Jac.  196.  Earl  of  Lincoln  v.  Broughton. 

For  thefe  words  wrote  in  a  letter,  I  have  beard  that  your 
lordfhip  hath  fought  by  uncharitable  means  to  bereft  me 
of  my  life,  lands  and  liberty,  an  adion  lies.  Moor  142. 
hi.  Lumley  V.  Fox.  if  Co.  16.  S.  C.  that  the  aflion  as 
well  lies  for  words  written  as  thofe  fpoken.   2  Show.  505. 

So  where  one,  on  hearing  that  his  barns  were  burnt 
down,  faid,  I  can't  imagine  who  it  (hould  be  but  lord 
Sturton.      Moor  142.   Ld.  Sturton  v.  Chaffin. 

It  hath  been  held  that  for  thefe  words.  The  Earl  of  £.'s 
men  by  his  command  took  the  goods  of  H.  by  a  forged 
warrant,  an  adiion  oi Scan. Mag.  does  not  lie  becaufe  not 
faid  the  Earl  knew  the  warrant  to  be  forged.  ^  Goulf. 
115. 

An  aflion  of  Scan.  Mag.  was  brought  for  thefe  words 
There  are  more  jefuits  come  \mo  England  fince  the  Earl  of 
Northampton  was  lord  of  the  Cinque  ports  than  ever  there 
were  before,  and  held  adlionabie.  12  Co.  Earl  of  North- 
ampton's cafe. 

In  Scan.  Mag.  for  thefe  words  fpoken  by  a  parfon  in  the 
pulpit,  The  lord  of  Leicejler  is  a  wicked  and  cruel  man, 
and  an  enemy  to  the  reformation  in  England,  adjudged 
aftionable,  and  500/.  damages  given.  2  Sid.  21.  Ld. 
Leicefler  v.   Mandy. 

So  for  thefe  words.  The  Earl  of  Pembroke  is  of  fo  littJc 
efteem  in  the  country,  that  no  man  of  reputation  hath 
any  efteem  for  him,  and  no  man  will  take  his  word  for 
2d.  and  no  man  of  reputation  values  him  more  than  I  do. 
the  dirt  under  my  feet  ;  and  held  aftionable,  though  faid 
they  would  not  be  fo  in  the  cafe  of  a  common  perfon. 
Freem.  49.  Earl  of  Pembroke  v.  Saniel. 

If  one  fays,  I  met  J.  S.  whom  I  do  not  know,  but 
my  Lord  P.  fent  after  me  to  take  my  purfes,  an  aflion  of 
Scandalum  Magnatum  lies,  though  not  pofitively  faid  my 

Lord 
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tord  P.  fent  him,  or  that  it  was  to  take  the  purfe  felo- 
hioufly  ;  which  laft,  in  cafe  of  an  action  by  a  common 
perfon,  might  be  a  good  exception.  i  Lev.  277.  1  Sid. 
434.  2  Keb.  537.  E.  of  Peterborough  v.  Sir  John  Mor- 
dant. 

So  thefe  words,  I  value  my  Lord  marquis  of  D.  no 
more  than  I  value  the  dog  that  lies  there,  were  without 
debate  adjudged  for  the  plaintiff;  but  a  writ  of  error  was 
brought,  pending  which  Proby  was  killed,  but  his  execu- 
tors after  paid  the  money.  I  Sid.  2:!3.  1  Keb.  8ij. 
1  Lev.  148.   Marquis  of  Dorchfjfer  v.  Proby. 

So  of  thefe  words,   My  Lord  5.  may  kifs  my  a ,  I 

care  not  a  t for  him,  he  keeps  none  but  a  company 

of  rogues  about  him  ;  on  not  guilty  pleaded,  and  a  trial 
at  bar,  the  plaintiff  had  a  verd:£l  and  100  A  damages. 
Pafch.  27  Car.  2.  in  B.  R.  Lord  Salijbury  v.  Charles 
Arthur. 

If  one  fays  of  a  peer.  He  is  an  unworthy  man,  and  afls 
againfl  law  and  reafon  ;  an  acSlion  of  Scan.  Mag.  lies,  not- 
withftanding  the  words  are  genera),  and  charge  him  with 
nothing  certain:  and  fo  adjudged  by  North,  IVindham,  and 
Scroggs  a^ainft  the  opinion  of  Atkins.,  who  faid  the  fta- 
tute  extended  not  to  words  of  fo  fmall  and  trivial  a  na- 
ture, but  to  fuch  only  which  were  of  grearer  magnitude, 
by  which  difcord  might  arife,  i3c.  and  therefore  the 
words  horrible  lies  were  inferted  in  the  ftatute.  Note; 
the  rule  laid  down  by  the  court  in  this  cafe  was,  that 
words  fhould  not  be  conflrued  either  in  a  rigid  or  mild 
fenfe,  but  according  to  the  genuine  and  natural  meaning, 
and  asreeable  to  the  common  underftanding  of  all  men. 
•X  Mod.  151,  ^c.  I  M'jd.  232.  Freem.  220.  Lord 
Town/end  v.  Dodlor  Hughes. 

2.  Of  the  proceedings  in  this  anion. 

It  is  now  clearly  agreed,  that  tho'  there  be  no  exprefs 
words  in  the  ftatute  which  give  an  aflion,  yet  the  party 
injured  may  maintain  one  on  this  principle  of  law,  that 
when  a  ftatute  piohlbifs  the  doing  of  a' thing,  which  if 
done  might  be  prejudicial  to  another,  in  fuch  cafe  he 
may  have  an  adion  on  that  very  ftatute  for  his  damages, 
2AIod.  152. 

That  tho'  the  aflion  is  to  be  brought  tarn  pro  domino 
rege  quant  pro  feipfo,  yet  the  party  is  to  recover  all  the  da- 
mages.     I  Peer  Will.  690. 

That  if  the  words  are  aflionable  at  common  law,  the 
peer  hath  his  eleiflion  to  p  oceed  on  the  ftatute,  or  at  com- 
mon law.     Freem.  49. 

It  hath  been  held,  that  this  being  a  general  law,  the 
plaintiff  need  not  recite  it  particularly,  and  that  if  he  fets 
forth  fo  much  thereof  as  fhews  his  cafe  to  be  within  the 
ftatute,  it  is  fufficient.  Cro.  Car.  136.  2  Sid.  21. 
Freem.  425. 

That  it  is  now  fettled  that  no  new  trial  is  to  be  granted 
in  Scan.  Mag.  for  excefTive  damages  ;  which  points  feem 
to  have  been  firft  determined  in  the  before  mentioned  cjfe 
of  Lord  Town/end  v.  Dr.  Hughes,  where  the  jury  gave 
4000/.  damages.     1  Mod.  151.      i  Mod.  23 r. 

In  Scan.  Mag.  the  plaintiff  declared,  thit  the  defendant 
fpake  thefe  words  of  him.  My  Lord  of  London  is  a  bold, 
daring,  impudent  man,  for  fending  heads  of  divinity  to 
his  clergy  in  thefe  parts,  contrary  10  law,  cd  damnum 
2000/.  which  fum  the  jury  gave  in  damages.  JVallop 
and  TVilliams  for  the  defendant  moved  for  a  new  trial,  in 
regard  there  was  no  proportion  betwixt  tie  fcandal  and 
the  damages,  and  likewife  becaufe  there  was  no  parti- 
cular damage  proved  at  the  trial  ;  the  defendant  alfo  had 
made  an  affidavit  that  he  was  rot  wor-h  200:  /.  at  the 
time  of  the  aflion  brought,  nor  fince  :  but  notwithftand- 
ing  the  court  refufed  to  grant  a  new  trial.  Hil.  33  fs* 
2^Car.  2.  \i\C,B.  BiQio^  oi  London  V .  Edmund  Hicker- 
inghill. 

It  has  been  ruled,  that  in  Scan.  Mag.  the  defendant 
cannot  juftify,  let  the  words  be  ever  (b  true,  becaufe  the 
a(3ion  is  brought  qui  tarn,  in  which  the  king  is  con- 
cerned ;  but  it  hath  been  held  that  the  defendant  may 
explain  the  words  bv  fhewing  the  occafidn  of  fpeaking  of 
them,  and  thereby  exienua'e  the  meaning  of  iheni,  a, 
was  done  in  Lord  Cromwell\  cafe.  4  C».  14.  2  Mod. 
166.     Freem.  220.     Poph.  67. 
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In  Scan.  Mag.  the  court  will  never  change  the  Venue 
on  the  common  affidavit  that  the  words  were  fpoken  in 
another  county,  becaufe  a  fcandal  raifed  on  a  peer  of  the 
realm  refleds  on  him  through  the  whole  kingdom;  and 
he  is  a  perfon  of  fo  great  notoriety,  that  there  is  no  ne- 
ceffity  of  his  being  tied  down  to  try  his  caufe  among  his 
neighbourhood.      Carth.  400.      2  Salk.  668.  i 

As  in  the  cafe  of  Vifcouiit  Stamford  v.  Nedham,  where 
the  aftion  was  laid  in  London,  and  the  defendant  moved 
to  change  the  Venue,  for  that  he  was  prohibited  to  ftav  '\k 
I^ondon,  having  been  in  arms  againft  the  king;  but'the 
motion  was  denied,  the  plaintiff  being  a  peer  of  parlia- 
ment then  fitting  at  JVeJlminfier,  and  has  eleftion  to  Jay 
his  adion  where  it  is  moft  convenient  for  himfelf;  and 
there  is  the  lefs  reafon  for  removing  it,  becaufe  theaflion 
is  as  well  on  bthalf  of  the  king  as  himfelf.  i  Lev.  56 
I  Keb.  514.     Vide  I  Sid.  185.     ^  Mod.  216. 

But  in  the  cafe  of  Lord  Shaftefbury  v.  Graham  the 
court  in  Scan.  Mag.  on  a  fpecial  affidavit  of  the  plaintiff's 
power  and.intereft  in  the  county  where  the  adlion  was 
laid,  made  a  rule  for  changing  \.\i^  Venue;  but  note,  that 
the  books  which  report  and  cite  this  cafe,  mention  it  as 
a  cafe  of  the  times,  and  that  it  was  owing  to  the  great 
influence  that  Lord  had  in  the  city  ol  London  that  the 
court  varied  from  the  general  rule,  and  which  rule  hath 
ever  fince,  notwithftanding  this  ca(e,  been  adhered  to, 
%-j6.  198.      I  Vent.  363.      Sktn.  40.      2  Show.  200. 

It  hath  been  held,  that  the  ftatute,  which  appoints  that 
aflions  for  words  fhall  be  comnienced  in  the  Exchequer 
chamber,  does  not  extend  to  Scan.  Mag.    Cro.  Car,  386. 

Alfo  it  hath  been  held,  that  the  ftatute  27  EUt:.  for 
bringing  a  writ  of  Error  in  the  Exchequer  chamber  does 
not  extend  to  this  adion,     Cro.  Car.  385.      1  Sid.  147.' 

It  hath  been  held,  that  in  an  adion  of  Scan.  Mag. 
fpecial  bail  is  not  required.     3  Mod.  41.     Holt  Rep.  640. 

It  hath  been  held,  that  no  cofts  are  to  be  given  the. 
plaintiff  on  his  obtaining  a  verdift.     2  Show.  506. 

^racboiougl).    See  ^^arboitrs. 

S>raljagC,  (Scavagium.)  It  is  oiherwife  called  Schevagel 
Shcwoge  and  Sheauwing,  may  be  deduced  from  the  Saxon, 
Seatuian,  e/lendere,  and  is  a  kind  of  toll  or  cuftom  ex- 
aded  by  mayors,  flieriffs,  i^c.  of  merchant  ftranger.o,  for 
wares  fhewed  or  offered  to  fale  within  their  precindb, 
which  is  prohibited  by  the  ftatute  I9  H.  7.  8.  In  a' 
charter  of  Henry  the  fecond  to  ;he  city  of  Canterbury,  it 
is  written  Scnvinga,  and  (in  Mon.  Jngl.  2  par.  fol.  890. 
b.)  Sceawing.     Cowell,  edit.  1727. 

^rallcngCC,  (Trom  the  Belgic  Scavan,  to  fcrape). 
Two  of  every  parifh  within  London  and  the  fuburbs  are 
yearly  chofen  into  this  office,  who  hire  men  called  Raters^ 
and  cart^  to  clesn  the  ftreets,  and  carry  away  the  dirt  and 
filth  thereof,  mentioned  \j^Car.2.  c.p.i,  Cowell  edit 
1727. 

1  he  duty  of  Scavengers,  2  JFill.  (sf  M.  ft.  2.  c.  8. 
fct.q.  How  appointed  in  towns,  i  Gee.  i.Ji.  2,  c.  52. 
fect.q.      qGeo.  2.   c.  18.  /  3. 

a)rCttljman,  (Saxon)  A  py  rate  or  thief,  L.  L.  Ethel- 
redi,   apud  Brompton. 

grcpys  falls.  An  ancient  meafure  of  fait,  the  quan- 
tity now  not  known.      Et  quinqus  Sceppas  falis />«•  annum 
de  falinis  meis  de  IVeflcotUm.      Mon.  Angl.   2  par    fo) 
824.   b. 

&fCUrum,  A  barn  or  granary.  It  is  mentioned  in  In- 
gulphm,   fag.  862. 

^rijaffa,  a  fheaf,  as  Schaffa  fagittarum,  a  flieaf  of 
arr-w'.     See  Skene  de  verbor.  Jignif.  eod.  vcrbo. 

S)rljafpCltIip,  A  fmall  doty  or  comptnfation  :  and 
fome  cultomary  tenants  were  obliged  to  pen  up  tiieir  cat- 
tle ar  night  in  the  pound  or  yard  of  their  Lord,  for  the 
benefit  of  their  dung;  or  if  they  did  not  fo,  they  paid  a 
fmall  compenfaiion  called  Sharpenny  or  Sharnpenny,  i.  e. 
Dung -penny,  ur  money  in  lieu  of  dun-.  The  Saxon  Scearn 
fignifi'-d  muck  or  dung.  In  kmt  'p.Ttts  of  the  North 
thev  ftill  call  cow-dung  by  the  name  i^f  cow-Jkern,  and  in 
JVcflmorland  i  fcarny  houghs,  is  a  nafty,  dirty  dungliiil- 
we'irh.      Cowell,  edit.    1 727. 

S>rI)a\)aIi)U3,  The  officer  who  colleded  the  Scavage- 
money,  whicii  was  foiTietime's  done  with  extortion  an4,.. 
gri-at  oppreilion.      Cswcily  edit.    i"]"^",. 

■      2  ^r!;«ff.' 
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ScljCtC?.  The  Commons  pray  that  order  may  be  ta- 
ken againft  the  horrible  vice  of  ufury,  then  termed  Schctes, 
and  pra£lifed  by  the  clergy  as  well  as  the  laity.  Rot. 
Pari.   14  Rich.  2. 

S>rljtlla,  A  little  bell  which  was  formerly  ufed  in  the 
monafteries,  and  often  mentioned  in  our  hiltories.  Cowell, 
tdit.  1727. 

S>Cl)iniTitn,  (Sax.  Sclr-man,)  A  fheriff.  LL.  Ina  Re- 
gis apnd  Brompton.      See  SljicCITtan. 

pi\)ii\n.    See  i^ercfp,  j^onronfo^mtrts, 

S>ci)00l$,  None  ihall  keep  a  fchoolmader,  or  teach 
fchool,  witiiout  the  bifhop's  licence,  23  El.  c.  i.  f.b.i^ 
7.  I  Jac.  I.  c.  4.  /.  9.  13  53"  14  Car.  2.  c.  ^.  f.  11. 
A  grammar-fchool  erected  at  Northkcch  in  Gloucejler/hire, 
4  Jac.  I.  c.  7.  Qualifications  of  fchoolmafters  and 
chaplains  in  Scotland,  9  Geo.  2.  c.  39.  f.7.\. 

^cilirct,  An  adverb,  fignifies,  that  is  to  fay,  to  wit; 
and  hath  been  often  ufed  in  law  proceedings.  Sir  "John 
Hobart,  in  his  expofition  of  this  word,  fays,  it  is  not  a 
diredl  and  feparate  claufe,  but  intermedia;  neither  is  it  a 
fubflantive  claufe  of  itfcif,  but  is  rather  to  ufher  in  the 
fentence  of  another,  and  to  particularize  that  which  was 

•  too  general  before,  ordiflribute  that  which  was  too  grofs, 
or  to  explain  that  which  was  doubtful  and  obfcure ;  and 
it  muft  neither  increafe  nor  diminifh,  for  it  gives  notiiing 
of  itfelf  5  but  it  may  make  a  reftridtion,  where  the  pre- 
cedent words  are  not  fo  very  exprefs  but  that  tiiey  may 

"be  reftrained.     Hob.  171,   172. 

^IKZ  facias,  Is  a  writ  judicial,  mofl  commonly  to 
call  a  man  to  fhew  caufe  to  the  court  whence  it  ifTues,  why 
execution  of  a  judgment  pafled  (hould  not  be  made  out. 
This  writ  is  not  granted  until  a  year  and  a  day  be  elapfed 
after  a  judgment  given.     Old  Nat.  Brev.  fol.  151.     Scire 

facias  upon  a  fine  lies  not,  but  within  the  fame  time 
after  the  fine  levied,  otherwife  it  is  the  fame  with  the 
V/nt  oi  Habere  facias  feifinam.  JVeJi  Symbol,  part  2.  tit. 
Fines,  feet.  137.  and  25  E.  "i,.  Jiat.  5.  cop.  2.  and  39 
Eli%.  c.  7.  Other  diverfities  of  this  writ  you  may  find 
in  the  table  of  the  Regifter  'Judicial  and  Original.  See 
alfo  RaJlaU's  Entries,  verb.  Scire  facias.     Cowell. 

1.  Of  the  nature  of  the  writ,  and  In  what  cafes  it  is  a 
proper  remedy. 

2.  Of  the  fcire  facias  to  revive  judgments,  and  after 
what  time  neceffary. 

3.  Of  the  fcire  facias  on  recognizances  andjlatutes. 

I.  Of  the  nature  of  the  writ,  and  in  what  cafes  it  is  a 
proper  remedy. 

A  fcire  facias  is  deemed  a  judicial  writ,  and  founded 
on  fome  matter  of  record,  as  judgments,  recognizances 
and  letters  patent,  on  which  it  lies  to  inforcethe  execution 
of  them,  or  to  vacate  or  fet  them  afide ;  and  tho'  it  be 
a  judicial  writ  of  execution,  yet  it  is  fo  far  in  nature  of 
an  original,  that  the  defendant  may  plead  to  it,  and  is  in 
that  refpedl  confidered  as  an  adion  ;  and  therefore  it  is 
held,  that  a  releafe  of  all  adions,  or  a  releafe  of  all  ex- 
ecutions, is  a  good  bar  to  a  fci.  fa.  Lit.  feet.  505.  Co. 
Lit,  290.  b.  291.  tf.     F.N.B.  267. 

But  tho'  it  be  held  that  a  fci.  fa.  is  in  nature  of  an 
original,  yet  it  hath  been  adjudged,  that  no  writ  of  error 
lies  into  the  Exchequer  chamber  on  a  judgment  given  in 
JB.  R.  on  a  fci.  fa.  the  ftatute  27  Eliz.  cap.  8.  which 
gives  the  writ  of  error,  mentioning  only  fuits  or  anions 
of  debt,  detinue,  covenant,  account,  a(ftions  upon  the 
cafe,  ejectione  firma,  or  trefpafs.  Cro.  Car.  286,  300, 
464.      1  Rol.  Rep.   264.      I  Vent.  38.     I  Salk.  263. 

Alfo  it  was  formerly  held,  that  the  plaintiff  could  not 
ina  fci.  fa.  recover  cofts;  but  this  is  now  remedied  by 
the  ibtute  8  ^  9  If^ill.  3.  cap.  1 1.  Dalf  95.  3  Butf. 
322. 

If  a  bill  of  exceptions  be  tendered  to  a  judge,  and  he 
figns  it  and  dies,  z  fcire  facias  lies  againft  his"  executors 
Or  adminiftrators  to  certify  it.      4 /»/?.  438. 

So  if  a  man  be  outlawed,  who  at  the  time  of  the  out- 
lawry was  beyond  fea  in  the  king's  fervice,  and  he  brings 
a  writ  of  error  to  reverfe  this  outlawrv,  and  obtains  °a 
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certificate  of  the  marfhal  of  the  king's  hof^,  (a^  he  otsht 
to  do)  in  this  cafe,  notwitiiftanding  the  man  fliill  ilie, 
yet  may  he  affign  the  fame  for  eiror,  and  upon  Ihewing 
the  certificate  have  a  fci.  fa.  to  the  executors  or  admi- 
niftrators-of  the  Marfhal.     2  Injl.  428.      Vide  tit.  £Dlit# 

A  Jci.  fa.  lies  againft  a  (herifF  who  levies  money  on  a 
fi.  fa.  and  retains  it  in  his  hands.  Holt  32.  Cro.  Jac. 
514.      I  And.  247.     Godb.  276. 

So  a  fi.  fa.  will  lie  for  a  fine  aflefTed  on  the  partv  at 
the  juftice  feat  of  a  foieft.  Cro.  Car.  409.  L  es  to  have 
execution  of  damages  recovered  in  appeal.  Cro.  Jac. 
549- 

Upon  an  Elongavit  returned  by  the  fl.eriff,  a  fci.  fa. 
lies  againft  the  pledges  in  a  replevin,  by  plaint  in  the  fhe- 
riff's  court,  tranfmitted  to  the  huftings,  .ind  fo  tn  B.  R, 
hy  Certiorari.  Comb.  1.  Thzt  z  fci.  fa.  lies  .i^ainft  ihe 
ftierift' for  taking  infufficient  pledges  in  replevin.  Bnit. 
77- 

If  one  hath  judgment  in  a  guare  impedit,  and  after, 
and  before  execution,  the  pany  is  outlawed,  tie  kin" 
may  have  a  fci.  fa.  to  execute  the  jud|.'ment,  the  king 
having  privity  enough  in  this  cafe  to  fue  execution,  be- 
caufe  the  thing  as  it  was  in  the  plaintiff  vefted  in  the  kiptr. 
Aloor  241.  C10.  Eliz.  44,  325.  Whcr.e  having  the 
thing  gives  a  fufficient  privity  to  maint..in  a  //'.  fa. 
Kelw.  168,   169. 

On  a  motion  to  difcharge  an  outlawry  which  was  par- 
doned by  the  a£i  of  oblivion,  the  court  held  that  it  could 
not  be  done  on  motion,  but  that  the  party  muft  brine  a  fci. 
fa.  on  the  aft.  Stil.  348.  On  a  motion  for  a  fci.' fa. 
to  avoid  a  judgment,  made  void  by  the  general  ad  of  par- 
don, 12  Car.  2.  the  court  doubted  whether  this  was  to 
be  done  by  fci.  fa.  or  audita  querela.      1  Sid.  231. 

Where  one  obtained  judgment,  and  after  had  judg- 
ment in  a  fci.  fa.  thereupon,  and  then  becam.e  a  bank- 
rupt, and  the  original  judgment  was  affigned  by  the 
commiflioners  to  S.  S.  upon  motion,  it  was  entered  to 
intitle  him  to  the  benefit  of  the  judgment  in  the  fci.  fa, 
without  bringing  a  new  one.     5  AM.  88. 

A  fci.  fa.  brought  by  the  fuccelTor  of  a  prefident  of 
the  college  of  phyficians  in  London,  upon  a  judgment  in 
debt  obtained  by  him  upon  the  ftatute  i^H.  8.  againft 
pra<aifing  phyfick  in  London  without  a  licence,  but  died 
before  execution  ;  it  was  objeded  on  demurrer,  that  the 
fci.  fa.  ought  to  have  been  brought  by  the  executor 
or  adminiftrator  of  him  who  recovered  :  but  without  ar- 
gument the  court  held,  that  the  fucceflbr  might  well 
maintain  theadlion,  for  the  fuit  is  given  to  the  college  by 
a  private  ftatute,  and  the  fuit  is  to  be  brought  by  the 
prefident  for  the  time  being ;  and  he  having  recovered  in 
right  of  the  corporation,  the  law  fhall  transfer  that  duty 
to  the  fuccefTor  of  him  who  recovered.  Cro.  Jac.  159. 
Dr.  Atkins  V.  Gardimr. 

A  fci.  fa.  was  brought  in  the  court  of  C.  B.  to  re- 
verfe a  fine  in  ancient  demefne  j  and  it  was  ruled,  that 
no  fuch  writ  lay,  but  that  the  party  ought  to  brine  hh 
writ  of  deceit.  Mich.  7  IK  3.  in  C.  B.  Zouch  v. 
"Thompfon. 

2.  Of  the  fcire  facias  te  revive  judgments,  and  after 
what  time  necejfarj. 

There  have  been  different  opinions  whether  a  fci.  fa. 
lay  at  Common  law;  but  this  doubt,  fays  my  Lord 
Coke,  arofe  for  want  of  diftinguifliing  between  perfonal 
and  real  a£lions.     2  InJl.  469. 

At  Common  law,  if  after  judgment  given,  or  recotr- 
nizance  acknowleilged,  the  plaintiff  fued  out  no  execu- 
tion within  the  year,  the  plaintiflF  or  his  conufee  was 
driven  to  his  original  upon  the  judgment,  and  x\\e  fire 
facias  in  perfonal  aclions  was  given  by  the  ftatute  of  JVeftm 
2.  cap.  45.  J 

But  in  real  anions,  or  upon  a  fine,  though  no  ex- 
ecution was  fued  out  within  a  year  after  the  judgment  gi- 
ven or  fine  levied,  yet  after  the  year  a  fi.  fa.  lay  for  ihe 
land,  Off.  becaufe  no  new  original  lay  upon  the  judgment 
or  fine.     2  InJl.  470.  ° 
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A  Jd.  fa.  lay  as  wcH  in  mixed  asrc.il  action?,  as  upon 
a  judgment  in  an  affife.  So  it  lay  upon  a  judgment  in  a 
writ  of  annuity.     5'.v/i.  258,  600. 

It  hatii  been  adjudged,  that  if  there  be  judgment  in 
ejectment,  and  no  execution  fued  tiiereon  in  a  year  and  a 
day,  an  habere  facias  pojjcjfioih-m  cannot  be  fued  out  after 
without  a  fc'ire  facias ;  and  Holt  Ch.  J.  faid,  that  as  to 
the  pofleffion  of  the  land  an  ejeflment  was  teal,  and  the 
only  remedy  a  termor  for  years  had,  and  that  a  recovery 
therein  bound  the  right  of  inheritance.  Salk.  258,  600. 
Comb.  ZSO.  Farejl.b\.  and  fee  I  S/W.  307,  351.  2 
Keb.  307.     Skin.  161.     ^  Lev.  100.     Lutw.  1268. 

But  tho'  after  a  year  and  a  day  there  can  be  no  execu- 
tion of  a  judgment  witl.out  a.  fcire  facias,  yet  it  the  plain- 
tiff hath  been  delayed  by  a  writ  of  error,  he  may  take 
out  execution  within  a  year  and  a  day  after  the  judgment 
affirmed.  5  C».  88.  ifo«r  566.  p/.  772.  Cro.  Elix. 
706.     Godb.  372.     Palm.  44. 

And  therefore  it  hath  been  adjudged,  that  if  a  man  re- 
covers debt  or  damages  in  B.  R.  and  after  within  the 
year  the  defendant  brings  a  writ  of  error  in  the  Exche- 
quer chamber,  where  the  firft  judgment  is  affirmed  after 
the  year  expired,  yet  the  recoverer  may  have  execution 
by  capias  or  fieri  fa.  within  the  year  after  the  affirm- 
ance, without  zfci.  fa.  for  the  affirmance  is  a  new  judg- 
ment. I  Rol.  Mr.  899,  Lan.  20.  Dennis  v.  Drake. 
Cro.Eltz.  416.  S.  P. 

So  if  after  the  year  after  the  recovery  the  defendant 
brines  a  writ  of  error,  and  the  judgment  is  affirmed,  tho' 
before  the  writ  of  error  brought  the  recoverer  was  put  to 
his  fci.fa.  yet  this  affirmance  is  a  new  judgment,  and 
the  recoverer  may  have  within  the  year  after  the  affirm- 
ance a  fi.  fa.  or  copias  without  a  Jcire  facias,  i  Rol. 
Mr.  899.  and  fee  Palm.  449.     Latch  193. 

So  if  he  be  nonfuit  in  the  writ  of  error,  or  if  the  writ 
of  error  be  difcontinued ;  for  though  in  thefe  cafes  there 
is  not  any  new  judgment  given,  yet  the  bringing  of  the 
writ  of  error  revives  the  firfl  judgment,  Cro.  Jar.  364. 
1  Rol.  Rep.  104,  113. 

If  A.  recovers  againft  B.  in  B.  R.  damages  and  cofts, 
and  thereupon  hath  judgment  againft  the  bail  after  a  fcire 
facias,  ^c.  and  after  B.  and  the  bail  join  in  a  writ  of 
error  upon  the  ftatute  in  the  Exchequer  chamber,  and 
after  the  year  and  day  pafTes,  in  this  cafe,  notwithftand- 
ing  this  writ  of  error,  the  court  of  B.R.mzy  grant  ex- 
ecution, for  this  is  a  void  writ  of  error,  and  as  if  no  writ 
of  error  had  been  brought,  and  therefore  it  (hall  be  no 
continuance  of  the  firft  judgment ;  but  the  year  and  day 
being  paft,  the  plaintiff  cannot  have  execution  without  a 
fci.  fa.  though  the  year  pafled  after  the  writ  brought. 
I  Rol.  Jbr.Sgg.     Trin.  9  Car.  i.    Barnes  v.  Hill. 

If  upon  a  judgment  there  be  a  ceffet  executio  for  a  year 
after  the  judgment,  the  plaintiff  within  the  year  may 
take  out  execution  without  2^  fci.  fa.  b  Mod.  14,  288. 
Farcfl.  64.     Salk.  600. 

Alfo  it  bath  been  held,  that  where  execution  hath  been 
taken  out  after  the  year  and  day,  it  is  not  void,  but 
voidable  only.     3  Leon.  404.     Salk.  273. 

But  though  it  feems  agreed  that  the  execution  being 
ftaid  bv  the  aft  of  defendant,  the  plaintiff  may  after  the 
year  and  day  take  out  execution  without  3.  fci.  fa.  Yet 
it  hath  been  held,  that  if  the  execution  is  ftaid  by  injunc- 
tion tho'  the  aiSt  of  the  defendant,  yet  the. court  will  not 
take'  notice  thereof.     6  Mod.  28.     Salk.  322.  and  fee  /;'/. 

Siujuntttou. 

If  judgment  be  given  in  debt,  and  no  execution  fued 
out  within  the  year,  yet  the  plaintiff  may  after  an  award 
of  an  «'/f^// on  the  rule  of  the  judgment  as  of  the  fame  term 
with  the  judgment,  and  thence  continue  it  by  vicecomes 
mn  mifit  breve  ;  foheld  on  a  motion  to  fetafide  the  execu- 
tion ;  and  tho'  the  court  faid  that  an  elegit  ought  to  be  ac- 
tually taken  out  within  the  year,  yet  being  informed  by 
the  clerks  of  the  court,  that  it  had  been  the  pra£fice  for 
many  years  to  make  fuch  entry,  i^c.  it  was  faid  to  be 
the  law  of  the  court,  and  they  ordered  the  execution  to 
ftand.  Carth.  283.  Seymour  v.  Greenvil,  2  Sbovj,  235. 
S.  P.    Comb.  232.  S.  P. 
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If  the  demandant  or  plaintiff  taketh  his  procefs  of  ex- 
ecution within  the  year,  tho'  it  be  not  ferved  within  the 
year,  yet  if  he  continue  the  fame,  he  may  have  execu- 
tion at  any  time  after  the  year.  2  hijl.  471.  Cb.  Lit. 
290.  b.  and  fee  2  Leon.  77,  78,  87.  3  Leon.  259.  4 
Leon.  44.      I  Sid.  59.      1  Keb.  159.     b  Mod,  288, 

If  the  plaintiff  delay  the  executing  of  a  writ  of  inqui- 
ry 'till  a  year  after  the  interlocutory  judgment,  he  can- 
not do  it  after  without  a  fci.  fa.  Caies  in  B.  R,  Pafcb, 
13  ly.  3,  Haw  V.  Ctiton. 

In  the  cafe  of  the  King  there  need  not  be  any  fci.  fa, 
after  the  year  and  day.     2  Salk.  603. 

If  a  judgment  be  above  ten  years  ftanding,  the  plain- 
tiff' cannot  fue  a  fcire  facias  without  a  motion  in  court; 
if  under  ten  but  above  feven,  he  cannot  have  li  fcire  fa- 
cias without  a  motion  at  fide  Bar.  Note  ;  after  fuch  mq- 
tion,  and  judgment  revived  hy  fci.  fa.  the  defendant  dies 
before  execution,  the  plaintiff  muft  fue  a  new  fci,  fa. 
but  may  have  it  without  motion,  for  the  judgment  was 
revived  before.     Salk.  59S.    Hardifiy  v.  Barny. 

After  a  judgment,  if  the  plaintiff'  within  the  year  fues 
a  fci.  fa.  he  cannot  after  have  a  capias  within  the  year 
'till  he  hath  a  new  judgment  in  the  jci.  fa.  i  Rol.  Abr, 
900.      Trin.    i2,Car,  l.    Roberts  \.  Piftng. 

3.  Of  the  fcire  facias  on  recognizances  andjiatutes. 

Recognizances  and  ftatutes  are  confidered  as  judg- 
ments, being  obligations  folemnly  acknowledged,  and  en- 
tered of  record,  and  the  fci.fa.  on  thofe  is  the  judicial 
writ  and  proper  remedy  the  conufec  hath  ;  but  herein  we 
muft  diftinguifh  between  recognizances  at  Common  law 
and  ftatutes  merchant,  l^c,  fqr  upon  the  former^  if  the 
conufeedid  not  take  out  execution  within  a,  year  after 
the  day  of  payment  affigned  in  the?  recognizance,  he  was 
obliged  to  commence  the  fuit  again  by  original  ;  the  law 
prefuming  the  debt  might  have  been  paid,  if  they  did  not  fue 
execution  within  the  year  after  the  money  became  payable ; 
but  this  law  is  altered  by  IVeJim.  2.  cap,  49,  by  which 
the  conufee  hath  z  fci.  fa.  given  him  to  revive  the  judg- 
ment, and  put  it  in  execution,  if  the  conufor  cannot  flop 
it  by  pleading  fuch  matters  as  the  law  judges  fuffieient  for 
that  end,  fuch  as  a  releafe,  ^c,  but  the  conufee  of  a  fta- 
tute  merchant,  i^c,  may  at  any  time  fue  execution  on 
them  without  the  delay  or  charge  of  a  fci,  fa.  Lit.  R, 
89.  That  a  capias  lies  not  on  a  recognizance,  but  only  a 
fci.  fa.  I  Brown  83.  Co,  Lit.  291.  2  Inji,  469.  F. 
N.  B.  296.     Bro.  Reccg.  17. 

Alfo  as  to  recognizances  at  Common  law,  and  fta- 
tutes and  recognizances  introduced  by  ftatute  law,  we 
muft  further  diftinguifli,  that  if  on  the  firft  the  conufee 
dies  before  execution  fued,  his  executor  fhall  not  fue  it, 
even  within  the  year,  without  bringing  a  fci.  fa.  againfl 
the  conufor ;  the  reafon  is,  becaufe  the  law  prefumes  the 
debt  might  have  been  paid  to  the  teftator,  and  therefore 
will  not  fuffer  the  debtor  to  be  molefted,  unlefs  it  appear 
that  he  hath  omitted  to  perform  the  judgment ;  and  this 
is  to  be  done  by  fci.  fa.  brought  by  the  executor,  for  the 
alteration  of  the  perfon  altereth  the  procefs  at  Common 
law  ;  but  this  tending  to  delay  the  fci.  fa.  is  taken  away 
in  ftatutes  and  recognizances  by  ftatute  law,  by  the  feve- 
ral  a£fs  of  parliament  which  introduced  them,  and  there- 
fore upon  the  death  of  the  conufee  of  a  ftatute  merchant,  . 
i^c.  his  executors  may  come  into  Chancery,  and  upon 
their  producing  the  teftament  and  the  ftatute,  fhall  have 
execution  without  a  fci.fa.  as  the  teftator  himfelf  might. 
2  InJl.  395,  471.      Bro.  Stat.  Merch.  16,  43,  50. 

If  a  man  be  bound  in  a  recognizance  to  the  King, 
upon  condition  to  be  of  good  behaviour,  ISc.  he  cannot 
be  indidfed  for  breach  of  the  good  behaviour,  by  which 
he  forfeits  his  recognizance,  without  a  fci.  fa.  for  if  a 
fci.  fa.  had  been  brought,  he  might  have  pleaded  fornix 
matter  in  difcliarge  thereof.  4  InJl.  181.  I  Rol.  Abr. 
900.  What  ftiall  be  faid  a  breach,  fee  Cro.  Car.  498. 
and  how  to  be  affigned,  fee  3  Buljl.  220.  Cro.  Jac,  415. 
^//7.  369. 

If  a  man  acknowledges  a  recognizance  to  be  paid  at  a 
day  within  the  year  after   the  date  of  the  recognizance, 
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in  this  cafe  he  may  have  execution  by  yf.  fa.  or  elegit 
within  the  year  after  the  day  of  payment,  tho'  the  year 
be  paft  from  the  date  of  the  recognizance.  21  Ed.  3. 
22.  b.  I  R-ol.  Abr.  899,  900.  2  InJ}.  4- I. 
■  If  A.  enters  into  a  recognizance  or  ftatute,  is!c.  to  B. 
and  the  fum  is  made  payable  at  three  feveral  day.',  at  20/. 
at  each  day,  the  whole  debt  being  60  /.  when  the  firft 
day  of  payment  is  lapfed,  tiie  conufee  may  have  execu- 
tion for  20  /.  immediately,  and  fo  for  the  reft  as  it  be- 
comes due,  without  waiting  for  the  laft  day  of  payment, 
as  he  mufthave  done  iTthe  debt  had  been  due  upon  bond; 
and  this  holds  as  well  on  recognizances  at  Common  law 
as  upon  flatutes ;  and  the  reafon  is  becaufe  thefe  are  in 
iiature  of  three  feveral  judgments.  2  Rol.  Abr.  468. 
Co.  Lit.  292. 

If  a  man  recovers  an  annuity,  he  (hall  have  execution 
for  every  time  that  occurs  after  by  fi.  fa.  or  elegit  with- 
in the  year  after  the  time  incurred,  tho'  the  year  be 
paft  from  the  judgment,  but  not  after  the  year  with- 
out a  fci.  fa.  I  Ral.  Abr.  900.  2  Inji.  ^ji.  Salk. 
258,   600. 

If  two  acknowledge  a  recognizance  of  100/.  quilibet 
evrum  in  Jolido,  that  is  jointly  and  feverally,  the  conufee 
may  foe  feveral  fi.  fa.  againft  the  conufors  upon  this 
recognizance.     2  hjL  395. 

Fcr  more  learning  on  this  fuhjeil,  fee  4  Bac.  Abr,  and 
19  Vtn.  Abr.  tit.  Scire  facias. 

^til'CU)pt£,  The  annual  tax  or  preflation  paid   to  the 

(herifF  for  holding  the  affizes  or  county  courts.  In 

Jblutiii  pro  quadam  pen/tone  vocata  Scitewyte  annuatim  10 
fol.-' Paroch.  Antiq.   p.  573. 

Suite,  Mentioned  in  flat.  32  H.  8.    cap.  20.      See 

■  ^ttc. 

^roIUji,  Are  troublefome  women,  who  by  their  braw- 
ling and  wrangling  among  their  neighbours,  break  the 
public  peace,  and  increafe  difcord.  Stat.  51  Hen,  3. 
They  are  indidlable  in  the  ftierifF's  turn,  and  punifljed 
by  the  cucking-flool,  (^c,  Kitcb.  11.  2  Hawk,  P. 
C,  67. 

&COt  aim  3L0t,  C  Sax,  Sceat,  pars,  6f  Llot,  i,  e. 
Sors)  Signifies  a  cuftomary  contribution  laid  upon  all  fub- 
jeds,  according  to  their  ability.  Spelm.  Nor  are  thefe 
old  words  grown  obfolete ;  for  whoever  in  like  manner 
(though  not  by  equal  proportionj  are  affefled  to  any  con- 
-tribution,  are  generally  faid  to  pay  Scot  and  Lot.  Stat. 
33  H.  8.   cap.  9. 

^COtal  or  3»C0talC,  Is  where  any  officer  of  a  foreft 
keeps  an  alehoufc  within  the  foreff,  by  colour  of  his  of- 
fice, caufing  people  to  come  to  his  houfe,  and  there  fpend 
their  money  tor  fear  of  his  difpleafure :  It  is  compounded 
of  fcot  and  ale,  which  by  tranfpofition  of  the  words  is 
ctherwife  called  an  alefhot.  This  word  is  ufed  in  the 
Chatter  of  the  Foriji,  cap.  8.  Nullus  forejiarius  faciat  Sco- 
iallas,  -uel  garhas  coUigat,  vel  aliquatn  colUiiam  faciat,  (Sc. 
Man  wood  216. 

SrOttatC,  Thofe  tenants  are  faid  Scottare,  whofe 
lands  are  fubject  to  pay  fcot.     Alon.  Ang.  torn.  1,  p.  875. 

^tCtlauD,  Merchandize  of  the  flaple  not  to  be  car- 
ried mto  Scotland,     27  Ed.  3.  Ji.  2.  cap.  12. 

Carrying  arms  and  viifluals  into  5f»//«n</ prohibited,  7 
R.  2.  c.  16. 

Except  to  Berwick,  15  R.  2.  c.  7.  Repealed,  4  Jac. 
1.  c.  I. 

Merchandize  carried  to  or  from  Scotland,  fhall  be  cu- 
flomed  at  Berwick,    or  Carlifle,    2  Ed.  4.  c.  8. 

Scotfmen  not  made  denizens,  warned  to  depart  the 
realm,    "J  H.-j.  c.-j.  repealed,  i^Jac.  i,  c.l. 

Selling  horfes  in  Scotland  made  felony,  23  H.  8.  c. 
16.  32  H.  8.  c.  6.  I  El.  c.  7.  repealed,  4  Jac.  i. 
c.  I. 

Commiflioners  appointed  to  treat  with  Scotland.,  i  Jac. 
1.  C.2.  3  Jac.  I.  f.  3.  Repeal  of  the  hoftile  laws,  4 
Jac.  I.  c.  1. 

Felonies  committed  in  Scottand  by  Englifh  men,  to  be 
tried  in  the  northern  counties,    4  Jac.l.  c.  I.  /  23,  i^c. 

Englijhmen  committing  felonies  in  Scotland  to  be  fent 
thither,    7  Jac.  I.  c,  1. 
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F^aciflcation  between  England  and  Scotland,  16  Car  r. 
c.  17. 

Corn,  fait  and  fifh,  may  be  imported  from  Scotland 
12  Car.  2.  c.  18.  f  16.  ' 

Commiffioners  appointed  to  fettle  the  intercourfe  of 
trade  between  England  and  Scotland,  19  Car,  2.  c.  13. 
22  Geo.  2.  c.  9. 

CommifTioners  appointed  to  treat  of  the  union,  i  Ann. 
Ji,  I.  c.  14.       "^13  i^  Ann.  c.  37. 

Reffraints  on  the  fubjeds  of  Scotland,  3  £3"  4  Ann. 
c.  7.   repealed,  4  iff  5  Ann.  c.  3, 

Articles  of  the  union  with  Scotland,    5  Ann.  c.  8. 

Adts  anent  peace  and  war  repealed,  6  Ann,  c.  2. 

For  improving  the  union,  6  Ann,  c.  6.  7  Ann, 
c.  21. 

Ale,  Method  prefcribed  for  granting  licences  to  re- 
tail ale,  bfc.  in  Scotland,    %qGeo.  2.  c.  i2.  f.  lo.  i^c. 

Arms.  In  the  cuftody  of  fufpeded  perfons  may  be 
feized,   I  Geo.  i,  c.  20.  f.  i». 

For  difarming  the  Highlands,  iGf«.  i.  f.  54.  iiGep. 
I,  c.  26.      igGeo.  2.  c.  39.      21  Geo.  2.  c.  34. 

Sterling/hire  included,    26  Geo.  2.  e.  22,  /.  2. 

The  ufe  of  the  Highland  drefs  reftrained,  19  Geo,  2.- 
''Z9-  /■  '7-     2oGeo.2.  c.  51.     7.iGeo.  2.  c,  33. 

The  a£ls  for  difarming  the  Highlands  extended  to  par- 
ticular parts  of  the  fhire  of  Stirling,   26Geo,  2.  c.  29. 

Bail,  Bail  in  criminal  profecutions  increafed,  n 
Geo.  I.  c.  26.  y^  II, 

Bent.  Penalty  of  cutting  bent  in  Scotland,  15  Geo. 
2-  ^-  33-  /  9- 

Brandy.  Aqua  vita  excepted  from  duties,  9  Geo.  2. 
(.  23.  /  22.  19  Geo,  2.  c,  12.  /  27.  2\Geo.  2,  f.40. 
/  26. 

Bread.  Regulations  to  prevent  adulteration  thereof, 
3  Geo.  3.  c.  6. 

Calendar.  Courts  of  feflion  and  Exchequer,  and  mar- 
kets, i^c.  Not  to  be  continued  according  to  the  new  calen- 
dar,   lifGeo,  2.  c.  23.  /  4, 

Coals.  Carried  from  Stirling  to  Dunbar  exempt  from 
duties,  8  Ann,  c.  4.  /  3.     9  Ann.  c.b.f.i  o. 

Imported  to  Ireland  liable  to  fame  duties  as  from  Eng» 
land,    9  Ann.  c.  22.  /  90. 

Conjuration,  The  aft  intitled  anentis  witchcraft  repeal- 
ed,  gGeo.  2,  f.  5,  /  2. 

Corn.  Power  given  to  the  judges  to  fufpend  prohibi- 
tory laws,    14  Gee.  2.  c.  7, 

Debenture  on  corn  exported  payable  in  three  months, 
26  Geo,  2.  c.  15.  y.  9. 

Courts,  The  attendance  of  the  nobility  upon  the  cir- 
cuit courts,  difcharged,    S  Ann.  c.  16, 

The  a£l  difcharging  the  yule  vacance  repealed,  10  Ann, 
c,  13,  this  ad  repealed,    i  Geo,  i.  Ji.  2.  c.  28. 

The  falaries  of  the  judges  charged  upon  the  cuftoms  and 
excife,    10  Ann,  c.  26.  f,  108. 

Circuit  courts  to  be  held  once  a  year,    10  Ann.  c.  33. 

For  the  trial  and  admiflion  of  the  Lord/ of  Seflions,  10 
Geo.  I,  c,  19. 

Court  of  Seflion  may  adjourn  in  December,  3  Go.  2.  c. 
32. 

Court  of  Seflion  adjourned  on  account  of  the  rebellion, 
19  Geo.  2.  c.  7, 

Regulations  of  the  (herifF's  court,  20  G.:o.  2.  c,  43.  f. 
29. 

Of  the  circuit  courts,  20  Geo,  2,  c.  43.  /  31,  21 
Geo.  2.  c.  19.  /  13. 

Advocation  of  caufes  under  12/.  value  difcharged,  20 
Geo.  2.  r.  43.  7:38. 

The  Judges  falaries  augmented,  32  Geo,  2.  c.  35.  f. 
22. 

Judges  impowered  to  make  adjournments,  2  Geo.  3,  c. 

Criminals,  Perfons  who  fet  woods  on  fire,  to  be  pu- 
nifhed  as  wilful  fire-raifers,   i  Geo.  r,  c.  48.  f.  4. 

Capital  or  corporal  punifhment  not  to  be  inflifled  till 
30  or  40  days  after  fentence,  ir  Geo.  1.  c.  26,  f.  10. 
Corporal  punifhment  may  be  inflifted  after  8  or  12  days, 
3  Geo.  2.  c.  32.  /  2. 

AfTeirments  may  be  made  for  the  charges  of  criminal 
profecutionFj   11  Geo.  i,  c,  26.  f,  11. 

CuJioms. 
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Cuflms.  Laws  of  the  cufloms  extended  to  Scotland, 
6  Ann.  c.  26.  /  17. 

The  crown  may  appoint  further  ports  for  the  landing 
of  goods,  6  Ann.  c.  2.  f.  iS. 

For  a  treaty  with  the  proprietors  of  fugar  houfes,  I 
Geo.  I.  c.  ig.  /  19. 

The  privileges  of  the  fugar  houfes  purchafed,  8  Geo.  i. 

r.  4.  /■  6. 

See  CuflOmiSf. 

Edinburgh.  A  duty  of  2  pennies  Scots  on  ale,  &c. 
granted  to  the  town,  continued  for  19  years,  3  Geo.  1. 

The  duties  extended,  bfc.  9  Geo.  i.  c.  14.     25  Geo.  2. 

c.  g. 

Petty-port  cuftoms  defer  ibed,  I  Geo.  2.  c.  22. 

Regulations  for  improving  the  city,   26  Geo.  2.  c.  30. 

Equivalent.  No  equivalent  debentures  to  be  flopped, 
3  Geo.  I.  c.  lit- 

Evidence.  Method  of  taking  evidence  in  wrriting,  in 
cafes  not  capital,  taken  away,  21  Geo.  2.  c.  19.  /  7. 

Evidence  of  offenders  admitted  in  trials  for  theft  of 
cattle,  21  Geo.  2.  c.  34. 

Exchequer.  New  court  of  Exchequer  conftituted,  6 
^nn.  c.  26. 

Whitfuntide  and  Lammas  terms,  when  to  begin  and 
end,  7  Ann.  c.  15. 

Excife.  What  duty  fliall  be  paid  on  Scotch  two-penny 
ale,  8  Ann.  c.  7.  /  3. 

Excommunication.  No  forfeiture  incurred  by  an  ex- 
communication by  the  church  judicatories,  10  Ann.  c.  7. 

/  10. 

Fijhery.  Commiflions  to  be  appointed  for  applymg  part 
of  the  equivalent  for  the  improvement  of  the  fiflieries  and 
manufaflures,   13  Geo.  i.  c.  30. 

Penalty  of  killing  lobfters  on  the  coaft  of  Scotland  in 
{pawning  time,  9  Geo.  2.  c.  33.  /.  4. 

Encouragement  given  to  fifliery  in  Scotland,  29  Geo. 
2.  c.  23. 

Forfeited  ejlates.  Heretable  jurifdiaions,  i^c.  forfeited, 
annexed  to  the  crown,   i  Geo.  i.  c.  SO.  f.  3X. 

Vefted  in  the  King,  20  Geo.  2.  c.  41. 

Forfeited  eftates  m  Scotland  annexed  to  the  crown, 
unalienably,  25  Geo.  2.  r.  41. 

The  crown  enabled  to  purchafe  fuperiorities  in  Scot- 
land, 25  Geo.  2.  c.  41.  /  7. 

Rents  of  forfeited  eftates  in  Scotland  to  be  applied  to 
the  improving  the  Highlands,  25  Geo.  2.-  c.  41.  /  14. 

PariQies  may  be  divided  in  the  forfeited  eftates,  25 
Geo.  2.  c.  41.  /  25. 

When  claims  on  the  barony  of  Strowan  are  to  be  en- 
tered, 26  Geo.  2.  c.  29. 

Court  of  Sefllon  to  determine  the  claims  of  creditors, 
31  Geo.  2.  c.  16. 

Provifions  for  relief  of  vafTals  of  eftates  annexed  to  the 
crown,  2  Geo.  3.  f.  17. 

Funds.  Certain  yearly  funds  payable  in  lieu  of  equi- 
valents fettled  by  the  treaty  of  Union,  5  Geo.  i.  c.  20. 
23  Geo.  2.  c.  21. 

Game.  Penalty  of  having  game  without  having  leave 
of  a  qualified  perfon,  24  Geo.  2.  c.  34. 

Seafon  for  killing  game,   i  Geo.  3.  c.  21. 

Habeas  corpus.  Perfons  having  committed  any  capital 
offence  in  Scotland,  may  be  fent  thither  for  trial,  31  Car. 
2.  c.  2.  /  16. 

Highways.  Laws  concerning  the  highways  before  the 
Union,  confirmed,  5  Geo,  i.  c.  30. 

Additional  toll  on  waggons  drawn  by  four  horfes,  32 
Geo.  2.  e.  15. 

Heujes.  Surveyors  in  Scotland  to  view  houfes,  i^c.  21 
Ceo.  2.  c.  10.  (^  fequent.  26  Geo.  2.  c.  7. 

jurifdiaions.  The  heretable  jurifdi<aions  refumed,  20 
Geo.  2.  c.  43.     21  Gee.  2.  c.  19.     28  Geo.  2.  c.  7. 

Judiciary.  Method  of  exhibiting  criminal  informa- 
tions before  the  Lords  of  Jufticiary,  8  Ann.  c.  16.  /  4. 

Circuit  courts  to  be  kept  but  once  a  year,   10  Ann.  c. 

33. 

Judges  indemnified  for  not  performing  the  Northern 
circuit  in  May  1746,   19  Gee.  2.  c.  39. 
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King.  Heirs  of  Tailzie,  ^c.  impowered  to  fell  to  the 
crown,  20  Geo.  2.  c.  51, 

The  annual  revenues  of  Scotland  continued,  i  Geo.  7 
c.  I.  /  8. 

Linen.  Length  and  breadth  of  Scotch  linen,  (jfc.  10 
Ann.  c.  21. 

No  perfon  to  import  bad  lintfeed,  13  Geo.  2,  c.  26. 
24  Geo.  2.  c.  31. 

Stamp- mafter  not  to  flamp  linen  before  taking  the  oath 
of  office,   18  Geo.  2.  c.  24. 

Encouragement  given  to  the  manufa£lures  of  linens  in 
the  Highlands,  26  Geo.  2.  c.  20. 

Alalt.  The  malt  tax  to  be  dedufled  out  of  the  price 
of  ale,  mentioned  in  the  feventh  article  of  the  Union, 
12  Geo.  I.  c.  4.  /  62. 

Perpetual  duty  on  malt,  (Sc.  33  Geo.  2.  c.  7.  f.  i, 
14.  Cyder  for  diftilling,  and  for  private  ufe,  exempt, 
ibid.  /.  n  dif  23. 

Manufactures.  Offences  in  feducing  artificers,  to  be 
tried  in  the  court  of  Jufticiary  or  Circuits,  5  Geo.  i.  c. 
27.  /  5.  _ 

Alarriagcs.  The  marriage  act  not  to  extend  to  Scot- 
land, 26  Geo.  2.  c.  33.  /  18. 

Minijlers.  To  wfiat  rates  minifters,  heads  of  colleges, 
l^c.  fliall  be  fubjedl,   17  Geo.  2.  c.  11. 

Minifters  may  chufe  to  which  of  the  four  yearly  rates 
they  will  be  fubje6t,  22  Geo.  2.  c.  21, 

Money.  Part  of  coinage  duties  appropriated  to  pay  fa- 
laries  of  officers  of  the  mints  in  Scotland,  l^c.  7  Ann.  c. 

H-  /■  3- 

Nonconformifts.  Epifcopal  congregations  to  be  pro- 
tefled,   10  Ann.  c.  7.. 

Minifters  to  pray  for  the  king,  i^c.  10  Ann.  c.  7,  f. 
II.     5  Geo.  I.  c.  29. 

Sheriffs,  ijfc.  to  enquire  of  epifcopal  meetings,  l<)  Geo. 
2.  c.  38.     21  Geo.  2.  c.  34. 

Oaths.  Perfons  in  ofHce  to  take  the  oath  of  abjuration, 
Iffc.  6  Ann.  c.  14.  8  Ann.  c.  15.  10  Ann.  c.  7.  i 
Geo.  I.  f.  13.  1  Geo.  1.  c.  20.  5  Geo.  i.  c.  29.  19 
Geo.  2.  c.  39.     20  Geo.  2.  c.  43.     21  Geo.  2.  c.  34. 

Outlawry.  Proceedings  in  outlawry  for  treafon,  22 
Geo.  2.  c.  48. 

Papijis.  The  power  of  punifhing  trafficking  papifts 
given  to  the  Lords  of  Jufticiary,  12  Ann.  Jl.  2.  c.  14. 
/  12. 

The  zQi  I  IV.  y  M.  c.  15.  for  difarming  papifts  ex- 
tended to  Scotland,   I  Geo.  I.  c.  20. 

Parliament.  How  the  16  peers  are  to  be  elected,  6 
Ann.  c.  23. 

Regulations  of  eleftions  of  members  of  the  houfe  of 
commons,  12  Ann.  /I.  i.  c.  6.  7  Geo.  2.  c.  l6.  16 
Geo,  2.  f.  II. 

Penalty  of  town  counfellors  feparating  from  the  ma- 
jority at  the  annual  eledlions  of  magiftrates,  7  Geo.  2.  c, 
16. /.  6.     16  G^o.  2.  f.  II.  /  22. 

Patronages.     Right  of  patrons  leflored,  10  Ann,  c.  12. 

Jus  devolutum  not  ftaid  by  prefentation  of  a  perfon  not 
qualified,  5  Geo.  i.  c.  29.  /  8. 

Poinding.  DireiStions  for  officers  poinding  goods,  2' 
Geo.  2.  c.  43.  /.  28. 

Prifons.     Regulations  of  prifons  in  Scotland,  20  Geo,  t." 

c.  43-  /  i8- 

His  majefty's  forts  lawful  prifons,  21  Geo.  2.  c,ic),f.  9. 

Salt.  Scotch  fait  landed  before  the  entry,  forfeited,  7 
y  8/^.3.  c.  21.  f  45- 

No  fait  of  the  produce  of  England  10  be  imported  from 
Scotland,   2  £5"  3  Ann.  <r.  14.  /.  I,  7. 

Laws  to  prevent  frauds  in  imnorting  and  exporting  fifl 
or  fleft),  extended  to  Scotland,  7  Ann.  c.  11.  f.  5. 

Regulations  for  importing  Scotch  fait,   5  Geo,  1.  c.  la\ 

f.  20.  ry  ■% 

Servants  wages  not  to  be  paid  in  fait,  8  Geo.  2.  c.  I2| 

Schools.  For  ereaing  fchools  in  the  Highlands,  1  GwJ] 
I.  c.  54./  16.      i^Geo.  I.  c.  8./  32. 

Private  fchools  to  be  regiftered,  i^c.   19  Geo.  2.  f.  39. 
Schoolmafters  to  take  tlie  oaths,  £?V.  ai  Geo,  2.  f.  3|i1 

4  SeffumA 


s   c    u 

Sejfions.  The  nomination,  trial,  and  admi/fion  of  Lords 
of  Seifion,    JO  Geo.  I.  c.  19.  ,  3  Geo.  2.   c.  32. 

Court  may  adjourn,  not  exceeding  10  days,  3  Geo,  2, 
(.  32.      19  Geo.  2.  c.  7. 

Sheriffs.  Sheriffs  depute,  tfr.  not  to  be  officers  to  any 
fubjedl,  21  Geo.  2.  c.  ig.  /.  10. 

For  15  years  to  hold  iheir  offices  fo  long  as  his  Majefty 
fliali  appoint,  afterwards  ad  vitam  aut  culpam,  28  Geo.  2. 
c.  7. 

Soldieis.  May  be  quartered  in  Scotland  as  they  might 
by  the  hws  in  force  at  the  time  of  the  Union,  33  Geo.  2. 
^6.  /  31,  45-    .33  Geo.  2.  c.  8.  /.  24. 

Stores.  Premium  for  importing  mafls  to  England,  2 
Geo.  2.  c.  35.  /  12. 

_•  Tailzie.     Heirs  of  tailzie  may  fell  to  the  crown.  20 
iSeo.  2.  r.  5oy  jr. 

,   Tax,    Commiflioners  of  land-tax  to  levy  duty  on  places 
and  penfions,  31  Geo.  2.  c.  .22,  y^  14,  2.9. 

What  fum  to  be  raifed  on  land-tax  in  Scotland,  33 
Ceo.  2.  f.  I.  /  124. 

•.   Tenures.    Encouragement  to  vafTals  continuing  dutiful, 
J  Geo,  I.  c,  20,     21  Geo.  2.  f.  33- ./  17. 

The  (ervice  of  perfonal  attendaitce  difcharged,  i  Geo.i. 
c.  54-  /  "o. 

.Tenure  by  ward-holJing,  i^c,  taken  away,  20  Geo.  2. 
f.  50. 

Efcheats  on  horning  and  denunciation  taken  away,  20 
Geo.  2.  <r.  50.  /  II.  ;      .    . 

King  to  hold  principality  and  g-^ant  entries,  25  Geo.  2. 
f.  20,  _  .... 

Title-deeds,  For  relief  where  title-deeds  were  imbe- 
i'tied  by  the  rebels,  20  Geo,,  2.  c,  20.     21  Geo.  2,  f.  17. 

Treafon.  The  fame  crimes  treafon  as  in  England,  7 
i^«n.  f.  21.. 

Sufpefled  perfons  in  Scotland  may  be  fummoned  to  ap- 
pear at  Edinbur^b,  i  G^o.  1.  c,  20,  f.  b,     19  Geo,  2.  c, 

25- 

.    Qiialifications  of  jurors,   19  Geo.  2.  c.  9./  4. 

For  trials  of  high  treafon,  bfc.  committed  in  the  High- 
lands, 21  Geo.  2.  c.  19,  /  34. 

Direftions  for  proceedings  to  outlawry  for  high  treafon, 
^2  Geo.  2.  c.  48. 
.    JVines.^    Proportional  duties,  in  <Sc«r/fl»(/,  ^o  Geo,  2,  c, 

I    19-  /  15- 

I   ;    IVoollen  manufaiiures.     Manufaftures  of  ferges,    plad- 

ings,   fingrams  and  ftockings,  regulated,  6  Geo.  I.  c,  13. 

^oGeo,  I.  c.  18. 

For  the  excife  on  ale  in  feveral  towns  of  Scotland,  fee 

,|he  refpeftive  towns. 

^Eotiring  cl?.v.    See  .f  tillcc's  eartlj. 

f        SrsiptttCC.     All  profane  fcoffi,ig  at  the  holy  fcripture, 

I    or  expofing  any  part  thereof  to  contempt  or  ridicule,  is 

punifhable  by  fine  and  imprifonment.      i  Haw.  P.  C.  7. 

^CrilJCnCtJi,  Are  mentioned  in  the  {latute  againfl  ufury 

I   and  exceffive  inrerefl  of  money.      12  Ann.  cap.  6.     If  a 

ifcrivener  is  intrufted  with  a  bond,  he  may  receive  the  in- 
tereft  ;  and  if  he  fails,  the  obligee  fhall  bear  the  lofs ;  and 
fo  it  is  if  he  receive  the  principal,  and  deliver  up  the  bond ; 
■  for  being  inttuf^ed  with  the  fecurity  itfelf,  it  fliall  be 
prefumed  lie  is  trufted  with  power  to  receive  the  prin- 
cipal and  interefl;  and  the  giving  up  the  bond  on  pay- 
ment of  the  money  is  a  difcharge  thereof:  but  if  a  fcri- 
vener  be  intruded  with  a  mortgage-deed,  he  hath  only 
authority  to  receive  the  interefl^,  not  the  principal;  the 
giving  up  the  deed  in  this  cafe  not  being  fufficient  to  re- 
fiore  the  eftate,  but  there  mufl  be  a  reconveyance,  t^c. 
decreed  in  Chancery.  Hill.  7  jinn,  i  Salk.  157.  It  is 
Jwld,  where  a  fcrivener  puts  out  his  client's  money  on  a 
bad  fecurity,  which  on  inquiry  might  have  been  eafily 
/ound  fo,  yet  he  cannot  be  charged  in  equity  to  anfwer 
the  money  ;  for  it  is  here  faid,  no  one  would  venture  to 
pi4t  out  money  of  another  upon  a  fecurity,  if  he  were 
obliged  to  warrant  and  make  it  good,  in  cafe  a  lofs  fhould 
happen,  without  any  fraud  in  him.  Preced,  Chanc,  146, 
149.     See  19  Vin.  Abr.  289 — 292. 

feclttagC,  (Stutagium,  Sax.  Scildpenig)  Was  a  tax  or 
contribution,  raifed  by  ihofe  that  held  lands  by  knights- 
fervice,  towards  furnifhing  the  King's  army,  atone,  two, 
Vr  three  marks  for  every  knight's  fee.     Henry  the  third. 

Vol.  II.  N^  125. 
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for  his  voyage  to  the  holy  land,  had  a  tenth  granted  by 
the  clergy,  and  Scutage,  three  marks  of  every  knight's 
fee,  by  the  laity.  Baronag.  Anglia,  I  Part.  fol.  211.  h. 
This  was  alfo  levied  by  Henry  the  fecond,  Richard  the 
firfl,  and  King  John,     See  (EfcuagE. 

§)CUtagtO  IjaliCnDO,  Was  a  writ  that  lay  for  the  King^ 
or  other  Lord,  againft  the  tenant  that  held  by  knights  fer- 
vice,  to  ferve  by  himfelf,  or  elfe  to  fend  a  fufKcient  man 
in  his  place,  or  pay,  ifc.  where  the  King  intended  to 
make  a  warlike  expedition  againfl  the  Scots  or  French. 
F.  N,  B.  fol,  83.  It  is  ufed  in  the  Regijler  Original,  for 
fiim  to  recover  Efcuage  of  others,  that  hath  either  by  fer- 
vice  or  fine  performed  his  own  to  the  King.     Fol,  88.  h. 

^tlltC,  A  French  gold  coin,  value  3^.  4<f.  coined 
abouttheyear  1427,  in  the  reign  of /:/f;ir)r  the  fifth.  It 
comes  from  the  French  word  Ecu,  which  fignifies  a  crown^ 
of  gold  money.  Katherine,  queen  oi  England,  had  an 
afTurance  made  her  of  fundry  caftles,  manors,  lands,  ^c.' 
feverally  named,  and  valued  to  the  fum  of  forty  thoufand 
Scutes,  every  two  whereof  were  worth  a  noble.  Rot. 
Pari,  I  H.  6.  n,  40.  So  the  learned  Fortefcue,  fpeaking 
of  the  inns  of  courts,  fays.  In  his  enim  hofpitiis  nequaquqm 
poteft  Jiudens  aliquis  fujientari  minoribus  expenjis  in  ^nno^ 
qtiam  Oiioginta  Scutorutn,  cap.  ^g,  . 

^CUtCUa,  Scotella,  From  Scutum,  Sax.  Scutel,  Sciii/le^ 
Any  thing  of  a  flat  and  broad  fhape,  like  a  fliield,  efpe- 
cially  a  plate  or  difh.     Covuell,  edit,    1727. 

^rutcUa  (Eleemofpnaria,  An  alms-bafket  or  flcuttle. 
Id.  ib. 

^rutltm  ^rmo^um,  A  coat  of  arms.     Id,  ib. 

^cpljlljit,  (Sax.)  L  a  mulft  for  any  fault;  from  the 
Sax.  Scild,  deliitum,  and  tvite,  poena.     Leg.  Hen.  I. 

^CJ)^a,  A  fine  impofed  on  fucb  as  negled^ed  to  attend 
the  Scyregemot  court,  which  all  tenants  were  bjund  to 
do.     Mon.  Ar.gl.  torn,  i.  p.  52. 

Stp^CgCmot,  (Sax.)  Was  a  court  held  twice  every 
year  (as  the  OierifF's  torn  is  now)  by  the  bifhop  of  the 
diocefe,  and  the  Ealdorman  (in  (hires  that  had  Eaidormen), 
and  by  the  bifhops  and  fherifFs,  in  fuch  as  were  commit- 
ted to  the  (herifFs  that  were  immediate  to  the  Kin?, 
wherein  both  the  ecclefiaftical  and  temporal  laws  were 
given  in  charge  to  the  country,  Selden's  Titles  of  Honour., 
fol.  520.  This  court  at  lirft  was  held  three  times,  viz. 
Et  habeatur  in  anno  ter  Burgimotus  tJ"  Scire-motus.  Legs 
Canut,  cap,  38,  But  Edward  the  ConfelTor,  cap.  35. 
appointed  it  to  be  held  twelve  times,  et  Hundreda  bl 
IFapentachia  duodecies  in  anno  congregari. 

^ea.  The  fea  (hall  be  open  to  merchants,  18  Ed,  3. 
Jl.  2.  c,  3.  The  King  called  the  King  of  the  fea,  46 
Ed,  3.  The  mariners  of  the  Weft  undertake  to  laife  an 
army,  5  Ric.  2.  c.  3. 

gtca^bank?.    See  JlSanfts?. 

^Cal,  (Sigillum)  Is  a  ftamp  engraved  with  a  particu- 
lar imprefTion,  which  is  fixed  upon  the  wax  that  clofes 
letters,  or  affixed  as  a  teftimony.  Johnf  The  fir&  fealed 
charter  we  find  extant  m  England,  is  that  of  K'wgEdward 
the  ConfefTor  upon  his  foundation  of  lyeflminfter  Abbey. 
Dugdak's  TVarwickJhire,  fol,  138.  b.  Yet  we  read  in  the 
manufcript  hiftory  of  Offa,  King  of  the  Mcrcians^-Rex 
Offa  literas  Regii  Sigilli  fui  munimine  confignatas  eidem 
nuncio  commifit  deferendas.  And  that  feals  were  in  ufe 
in  the  Saxons  time,  fee  Taylor's  Hi/lory  of  Gavelkind,  fol. 
73.  It  was  ufual  in  the  time  of //.  2.  and  before,  to 
feal  all  grants  with  thcy;^«  of  the  crofs :  Has  donationes  iff 
ordinationes  confirmarunt  tf  cruce  ftgnarunt  Henricus  Rex 
is  Mathildis  Regina.  Monaft.  3  tom.  fol.  7.  And  Or- 
dericus  Vitalis  tells  us.  That  archbifhop  Dun/Ian  with  his 
fufFragans,  pradi£iarum  rerum  donationem  faiio  crucis  in 
Charta  ftgno  corroboravit,  lib.  4.  That  moft  of  the  char- 
ters of  the  EngUJh-Saxon  Kings  were  thus  figned,  appears 
by  Ingulphus,  and  in  the  Monaflicon,  and  that  the  crofTes 
were  all  gold.  But  it  was  not  fo  much  ufed  after  the 
conqueft.     Cowell,  edit,  \-j2-j.     See  ^igiHum,  Mang. 

Writs  touching  the  Common  law  not  to  go  out  under 
any  of  the  petty  feals,  28  Ed.  i.  Ji.  3.  c,  6. 

Deeds  of  covenants  void,  where  the  feals  are  not  kept 
asdireded  by  the  aft  St.  de  Apport.  relig.  35  Ed.  i.Jt,  i. 
<•■  4. 
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Writing  relating  to  the  earldom  of  March  (hall  be 
fealed  with  the  Great  feal,    4  H.-j.  c.  i^. 

The  courfe  in  which  the  Kino's  grants  (hall  pafs  the 
feals,    27  //.  8.  f.  II. 

Where  clerk  of  the  Privy  feal  to  make  warrants  to  the 
chancellor,    2y  H.  8.  c.  u.  f.2. 

What  fees  the  clerk  of  the  lignet  is  mtitled  to,   27  rt. 

8.    C.    II.    /  4,    8-  ,,      ,  r. 

Where  fees  are  not  payable  on  gr?.ms  of  leaies,    27  tl. 

8.  c.u.  f.i2.  J  , 

Counterfeiting  Great  feal,  ^e.  excepted  out  of  gene- 
ral pardon,    20  Geo.  2.  f.  52.  /g. 
S)ca;ILato.    See  £DIccon  3La\D5J. 

^ealeC,  (SlgUlator,)  is  an  officer  in  Chancery  appomt- 
ed  by  the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great 
feal  of  England,  to  fed  the  writs  and  inftruments  there 
made  in  his  prefence. 

pealing  H^CCBS,  Makes  perfons  parties  to  them  ;  and 
if  they  are  not  thus  fealed  they  are  void.  Dyer  13.  If 
a  feal  is  broken  off,  it  will  make  the  deed  void,  and 
when  fcveral  are  bound  in  a  bond,  the  pulling  off  the 
feal  of  one  makes  it  void  as  to  the  others.  2  Lev.  220. 
But  in  a  deed  of  covenants,  'tis  held  that  a  perfon's 
breaking  off  the  feal  of  one  if  the  covenantors,  after  ma- 
kin"  the  covenant,  (hall  avoid  the  deed  only  againft  him- 
lelff  Cm.  Eliz.  408,  546.  In  cafe  the  feal  of  a  bond 
be  broke  or  eat  off  by  rats,  or  it  is  any  ways  cancelled, 
no  adion  can  be  brought  on  fuch  bond,  i^c.  2  Bulji. 
246.  Se?  SDcet).  . 

seamen.  Mariners  deferting  the  kings  fervice,  to 
be  imprifoned,    2  R.  2.  Ji.  1.  c  4.  .      .  ^ 

Thepuniftimentof  watermen  withdrawmg  in  times  of 
prefs,    2  ^  3  P.  i^  M.  c.  16.   /  8. 

What  mariners  may  take  apprentices,    5  Eltz.  c.  5. 

The  flat.  18 //.  8.  f.  19.  againft  foldiers  departmg, 
extended  to  mariners,    5  £/.  c.  5.  /.  27. 

Seamen  and  fifhermen  not  compellable  to  ferve  as 
foldiers,    5  El.  c.  S-  /  4i-  ,       , 

The  Trinity-houfe  at  Peptford  Jlrond  to  fet  up  lea- 
marks,    8  EL  f.  13.  /  2. 

For  prefling of  mariners,  ih  Car.  i.  c.  5.  f.  23.  c.2b. 

Againft  difturbances  by  feamen,  16  Car.  2.  t.  5.  16 
Car. "2.  c.  7.     22  W  23  Car.  2.  c.  23. 

Seamen  declining  to  fight,  to  lofe  their  wages  and  be 
imprifoned,    22  isf  23  Car.  2.  c.  11.  f.J- 

Seamen  hindering  their  captain  from  lighting,  to  falter 
as  felons,    22  W  23  Car.  2.  f.  11.  /.  9. 

Seamen  defending  their  (hips,  to  be  rewarded,  22  tsf 
2?  Car.  2.  c.  II.  /.  10. 

Seamen  to  be  regiftered,  7  ^  8  /^.  3.  <r.  2  r.  8^9 
/^  3.  c.  23.    repealed   as  to  tegiltering  feamen,    9  Jnn. 

c,  21.  f.  64. 

Difabled  to  be  admitted  to  Greenwich  Hofpital,  7  tf 
8  W.  3.  c.  21.  f.-j.       2^3  Ann.  c.  6.  /.  19. 

A  duty  of  fix-pence  a  month  payable  by  feamen  to 
Greenwich  Hofpital,    8  Cs'  9  IV.  3.  c.  23.  /.  6. 

Penalty  of  receiving  wages  in  fraud  of  a  feaman  or 
his  reprefentatives,    9  y  10 /K  3.  <r.  41.  /  3. 

A  will  of  a  feaman  on  the  fame  paper  with  a  warrant 
of  attorney,  void,    9  W  10  Z:^.  3.  f.  4'-  /  6. 

Seamen  deferting  merchants  (hips,  to  lofe  their  wages, 
\\i^  \2W.T,.  c.-].  f.  17. 

Seamen  not  to  be  wilfully  left  beyond  fea,    11  y-  12 

W.z-  c-  7-  /•  18. 

Parifh  boys  may  be  bound  or   turned  over  to  the  fea- 

fervice,    2  6"  3  Ann.  c.  6. 

Exempted  till  18  from  duty  of  bd.  per  month  to 
Greenwich  Hofpital,    2^3  Ann.  c.b.  f.  -]. 

Apprentices  to  have  protedtions  for  three  years,  2  ii"  3 
Jnn.  c.6./.i$.      i^Geo.i.  c.  17. 

Vagrants  to  be  preffed,    2  W  3  Ann.  c.b.  f.  16. 

Matters  to  have  wages  of  appientices  preded,  2^3 
Ann.  c.  6.  /.  17. 

Seamen  to  have  their  tickets  when  difcbarged  or  turn- 
ed over,    4  Ann.  c.  19.  /.  10. 

Matters  not  obliged  to  take  apprentices  under  the  age 
of  thirteen,   4  Ann.  c.  i<j.  f.  ib. 
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Apprentices  not  exempt  from  prefling  after  18,  if  in 
fea- fervice  before,    4  Ann,  f.  19.   /  17. 

Watermen  not  appearing  when  fummoned  to  ferve, 
difabled,    4  Ann.  c.  19.  /.  18. 

Firemen  exempted  from  the  prefs,    6  Ann,  c.  31.  f.  2, 

Seamen  in  America  exempted  from  the  prefs,    6  Ann. 

f-37-/9- 

Commiflioners  of  the  navy  may  punilh  difturbances 
by  fea  in  the  yards,    1  Geo.  1.  c.  25. 

Seamen  maimed  in  fight  againft  pirates,  to  be  reward*  . 
ed,    8  Geo.  i.  c.  24.  /.  5. 

Penalty  on  feamen  not  lighting  pirates,  8  Geo,  1.  e^ 
24.  /  6. 

Mafters  not  to  pay  their  men  more  than  half  theif  . 
wages  beyond  fea,  8  Geo,  i.  c,  24.  /  7.  12  Geo.  2.  c," 
30.  /  12.  ■"•   • 

Penalty  on  commanders  of  (hips  of  war  carrying  mer- 
chandize,   iGeo.  <r.  24. /.  8. 

Direftion  for  the  punflual  payment  of  feamens  wages^ 
I  Geo.  2.  Ji.  2.  c.  9.  f.  6. 

Bounty  on  condudt  money,  ^c.  allowed  to  volunteer 
feamen,     i  Geo.  2.  f.  14.       14  Geo.  2.  c.  38. 

Provifions  againft  impofitions  upon  feamen,  i  Geo.  2. 
c.  14.  /.  7- 

Provifion  for  feamen  in  foreign  parts,    i  Geo.  2.  c.  14, 

y:i2. 

Seamen  in  the  fervice  privileged  from  arrefts  under 20/. 

1  Geo.  2.  c.\\.  f.  15.      \\Geo.  2.  c.  38.  /  3. 

Mafters  of  merchant  (hips  to  contradl  with  their  fea- 
men in  writing,    2  Geo,  2.  c,  36,  /.  j.   made  perpetual^ 

2  Geo.  3.   f.  31. 

Taking  mariner  without  fuch  agreement,  forfeits  5/. 
to  Greenwich  Hofpital,    2  Geo.  2.  c.  36.  /  i. 

Penalties  on  feamen  in  merchants  fervice  deferting  or 
abfenting,    2  Geo.  2.  c.  36.  /  3,  f,  9,   10. 

Penalties  to  be  deducted  from  wages,     2  Geo.  2.  c.  36. 

/9- 

One  man's  pay  in  100  given  to  widows,    6  Geo.  2. 

c.  25.  /  18. 

Merchants  (hips  inay  be  navigated  by  three  fourths 
foreigners  in  war,    13  Geo.  2.  f.  3.  /]  i. 

Foreign  feamen  ferving  two  years  upon  proclamation 
in  time  of  war  to  be  deemed  natural  fubjefls,  13  Geo.  2. 
C.  3.  /  2, 

Bounty  to  feamen  taking  or  deftroying  enemies  (hips  of 
war,    iiGeo.  2.  c  4.  /  15.     17  Geo.  2.  c.  34.  /.  18. 

Several  exemptions  from  the  prefs,  13  Geo.  2.  c.  17. 
..28./ 5. 

A  bounty  to  widows  of  feamen  killed  in  the  fer'vice, 
14  Geo.  2.  c.  38.  /  2. 

Seamen  not  to  be  arretted  for  fmall  debts  in  Ireland^ 
14  Geo.  2.  c.  38-  /  3- 

Reftridion  of  feamens  wages  in  the  merchant's  fervice, 
14  Geo.  2.  c.  38.  /  4. 

Offences  on  board  privateers  to  be  puni(hed  as  on  board 
(hips  of  war,    17  Geo.  2,  c.  34.  /  25. 

Seamen  in  the  plantations  not  to  be  imprefied,  9  Gea, 
2.  c.  30. 

Matters  of  (hips  in  the  plantations  to  carry  feamen  fof 
his  Majefty's  fervice,    19  Gw.  2.  c.  30.  /  5. 

Seamens  letters  of  attorney  to  be  revocable,  20  Gift 
2.  c.  24.  /  6. 

An  hofpital  erefted  for  relief  of  feamen  in  the  mer- 
chants fervice,    20  Geo.  2.  c.  38. 

Penalty  of  forging  certificates,  20  Geo.  2.  c.  38.  /<f. 
Perfons  giving  50/.  to  be  governors,  20  Geo.  2.  {.  38, 
/  16. 

Seamen   to  pay  bd,  per  month,    10  Geo.  2.    c.  38. 

/  37- 

Seamen  in  the  India  company's  fervice  exempted,    9 

Geo.  2.  ^.38-/37. 

Forging  feamen  s  tickets,  or  Mediterranean  pafs,  ex- 
cepted out  of  thegeneral  pardon,  2oGeo.  2.  e.  52.  /  25. 

n/f  ..:«<>*.•  'inA   (r^\fi'-it>re  th-ah   K^i/f.  K/«#>n     in    hiQ   IVlAipirv'f 


Mariners  and  foldiers  that  have  been  in  his  Majefty' 
fervice  authorifed  to  fet  up  trades,    22  Geo.  2.  c.  44. 

Two  mens  pay  in  1 00  given  to  the  widows  of  officer. 
in  the  navy,   24  Geo.  2.  c.  47.  /  10. 
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Three  fourths  of  the  crew  of  merchants  fliips  may  be 
foreigners,    zZ  Geo.  2.  c.  16. 

Volunteers  to  be  paid  from  the  time  of  their  entering, 
31  Geo.  2.  c.  10. 

Supernumeraries  entitled  to  wages,    3iG^9.  2.  c.  10. 

/2. 

Wages  of  apprentices,  to  whom  payable,  31  Geo.  2. 
f.  10.  /  16. 

'  Seamen  not  to  be  taken  out  of  the  fervice,  except 
for  crimes  or  debts  of  20/.    31  Geo.  2.  c.  JO.  /.  28. 

Mariners  not  to  have  the  benefit  of  infolvent  adt  un- 
le/s  they  inlift,    I  Geo.  3.  c.  17.  /  57. 

Farther  piovifions  for  the  encouragement  of  feamen, 
(sfe.     2  Geo.  3.  c.  i6. 

The  provifions  of  2  Geo.  2.  c.  36.  extended  to  Jn^e- 
rica,    2  Geo.  3.  f.  3J. 

^emCi'M),  ^mejuioned  in  ftat.  I  Jac.  fejf.  i,  cap. 
25. J  Seems  to  be  a  fort  oi  fijh,  which  is  taken  with  a 
very  great  and  long  net  called  a  Seane. 

S>£arcljer.    See  ;ainaget;,  Cuttom$. 

^CCOnHftCp,  (Secon^ariui)  Is  an  oiEcer,  who  is  fecond, 
or  next  to  the  chief  officer;  as  the  fecondaries  to  the  pro- 
thonotaries  of  the  court  of  B.  R.  and  C.  B,  The  fe- 
condary  of  the  remembraticer  in  the  Exchequer ;  fecondary 
of  the  compter,  i^c.  2  Lil.  Ahr.  506.  Secondary  of 
the  King's  Bench,  may  ^ave  three  clerks.  2  Geo.  2. 
cap.  23. 

^erOnUar P  of  tlje  OffitC  of  PjiUp  fcal.  Is  taken  no- 
tice of  by  I  Ed.  4.  cap.  i . 

,&CCOnlI  2D£liV>CCanCf ,  {Secunda  deliberation)  Is  a  writ 
that  lies  after  a  nonfuit  of  the  plaintiff  in  replevin,  and 
a  returno  habendo  of  the  cattle  replevied  ;  adjudged  to 
him  that  diftrained  them,  for  the  replevying  of  the 
fame  cattle  again,  upon  fecurity  put  in  for  the  redelivery 
of  them  in  cafe  the  diftrefs  be  juftified.  l^ew  Boook  of 
Entries,  V.  Replevin  in  fecond  deliverance,  fol.  522. 
See  Dyer.,  fol  i^x.   mm.  4,  5.    See  WylcViin. 

®eCOnU  Spactiage,  (Secunda  nuptia,)  Is  when  after 
|he  deceafe  of  one,  he  marries  a  fecond  wife.  This  our 
Jaw  terms  higamusy  and  had  fo  little  favour  to,  that  it  ad- 
mitted not  fuch  to  holy  orders.     See  liStjamp. 

©eroiiDs  of  SDudlerjs.    See  burner,  ^omirtuc. 

^etretacp,  (Secrelariui,  a  fecreiis,)  A  title  given  to 
him  who  is  ah  epiflolis  i^  fcripiis  fecretis  ;  as  the  two  fe- 
cretaries  of  ftate,  is'c.  it  is  certain,  fays  Mr.  Serjeant 
Hawkins,  that  the  Privy  council,  or  any  one  or  two  of 
them,  or  a  fecretary  of  ftate  may  lawfully  commit  per- 
fons  for  treafon,  and  for  other  offences  againft  the  ftate, 
as  in  all  ages  they  have  done.      2  Hawk.  P.  C.  117. 

^e(ta  aa  runam,  Is  a  writ  that  lies  againft  him  who 
refufes  to  perform  his  fuit  either  to  the  couniy  or  court-ba- 
ron.    F.N.B.f.  158. 

3>etta  an  juttitiam  faticnnam,  Is  a  fervice  which  a 

m  tn  is  bound  to  perform  by  his  fee.  Braiion,  hb.  2.  cap. 
16.  num.  6. 

^€(ta  turiae,  Suit  and  fervice  done  by  tenants  at  the 
court  of  their  lord.      Paroch.  Anliq.  p.  320. 

S>c(ta  facicnua  yet  illam  quae  Ijabct  acnittam 

UarCCnt,  Is  a  writ  to  compel  the  heir,  that  hath  the  el- 
der's part  of  the  coheirs,  to  perform  fervice  for  all  the 
coparceners.      Reg.  Orig.  fol.  177. 

&£(ta  fl^OlCJlDini,  Is  a  writ  lying  againft  him  that  was 
wont  to  grind  at  the  mill  of  B.  and  after  goes  to  another 
mill  with  his  corn.  Reg.  Orig.  /.  153.  F.  N.  B.  fol. 
J 22.  But  it  feems  by  him  that  this  writ  lies  efpecially 
■for  the.lord  againft  his  frank  tenant,  who  held  of  him  by 
making  fait  to  his  mill.  See  Raflall's  Entries  on  this 
word-^<i7a  ad  Malendinum.  And  afffes  of  nufance  are  at 
prefent  much  turned  into  trefpaffes  and  adiotjs  upon  the 
cafe.     Cowell,   edit.  1727. 

^etfa  CCgaliS,  A  fuit  fo  called,  by  which  all  perfons 
were  bound  twice,  in  a  year,  to  attend  the  (her iff 's  turn, 
.that  they  might  be  inforaiod  ia  things  relating  to  the  peace 
of  the  public;  and  this  fuit  was  called  rcgalis,  becaufe 
the  (heriff's,tourn  was  the  King's  leet  ;  and  it  was  a 
court- held  that  the  people  mjght  be  bound^y  oath  to  bear 
true  allegiance  to  the  King  :  for  all  perfons  abpve  .twelve 
yeirs  old  were  obliged  to  take  the  oath  of  allegiance  in 
'.ihiscQurt.     dwell,   edit.  1727. 
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&fda  ttnifa  (antitm  fanciitia  yjo  jpliii-ibug  Ijactciji* 

tatibUS,  Is  a  writ  that  lies  for  that  heir  that  is  diflraintd 
by  the  lord  to  morefuits  than  one,  in  refpeft  of  the  land 
of  divers  heirs  defcended  unto  him.  Reg.  Orig.  fol. 
177.  a. 

^CrtiS  nOn  facicnDtS,  Is  a  writ  that  lies  for  a  woman, 
who,  for  her  dower  ought  not  to  perform  fuit  of  court. 
Reg.  Orig.  fol.  174.  It  lay  alfofor  onein  wardftiip  to  be 
freed  of  all  fuits  of  court  during  his  wardlhip.  Reg. 
Orig.   fol,  173,  but  fee  12  Car.  2.  (.  24. 

^ctuntiarp.    See  ^ctoncarp, 

^cmtitra  Cupeconcrationc  patturac,  Is  a  writ  that 

lies  where  admeafurement  of  paflure  hath  been  made  ; 
and  he  that  firft  furcharged  the  common,  doth  again  fur- 
charge  it,  notwithftanding  the  admeafurement.  Reg. 
Orig.  fol.  159.     Old  Nat.  Brev.  fol.'}-!,. 

^ccuntatem  inDenienni  tiuon  fc  noii  Dtbcctat  ao 
pactcis  ertcra0  Cue  luentia  licgis,  is  a  writ  that  lies 

for  the  King  againft  any  of  his  fubje£l?,  to  ftay  them  from 
going  out  of  his  kingdom  ;  the  ground  of  which  is.  That 
every  man  is  bound  to  ferve  and  defend  the  common- 
wealth, as  the  King  Qiall  think  meet.     F.  N.  B.  f.  85. 

&etUtitat0  pacist,  is  a  writ  that  lies  for  one  who  is 
threatened  death  or  danger,  againft  him  that  fo  threat- 
neth,  and  is  taken  out  of  the  Chancery,  and  di redded  to 
theflieriff;  the  form  and  farther  ufe  whereof  you  may 
fee  in  Reg.  Orig.  fol  88.  and  Pitzh.  Nat.  Brev.'  f  79. 

^C  ncfcntieiUlO,  Is  a  plea  for  him  that  is  charged  with 
the  death  of  another,  faying,  he  was  neceflitated  to  do 
that  which  he  did  in  his  own  defence:  The  other  fo  af- 
faulting  him,  that  if  he  had  not  done  as  he  did,  he  muft 
have  been  in  hazard  of  his  own  life:  But  this  danger 
ought  to  be  fo  great,  that  it  feems  inevitable.  Staundf. 
PI.  Cor.  lib.  I.  cap.  7.  And  though  he  juftify  it  to  be 
done  in  his  own  defence,  yet  he  is  driven  to  procure  his 
pardon  of  courfe  from  the  lord  chancellor,  and  forfeits 
his  goods  to  the  -King,  according  to  the  fame  author.- 
Cowell,  edit.  1727.  See  ^omUlDe,  SpuCUCr ;  and  19 
Vin.  Abr.  304. 

^CUgCmOje  {'mSomerfetJhire)  Its  ancient  water-courfes 
opened,  and  new  ones  made,    10  Ss"  1 1  fFill.  3.  c.  26. 

^eiiitiousi  ConDcuticlciEt,  See  Conuentulcs,  ^(^ 
ulv, 

&C£t)#tOD,  A  bafket,  or  other  veffel  of  wood  carried 
upon  one  arm  of  the  huft)andman  to  .bear  feed  or  grain, 
which  he  fows  with  the  other  hand.  From  Sax.  Sad, 
feed,  and  codde,  a  purfe  or  fuch  like  continent.  Hence 
Codd  In  Wejlmoreland  is  a  bolfter  or  pillow,  and  in  other 
northera  parts  a  cufliion,  zs  3.  pin-cod,  i.e.  pin-cufliion. 

A  horfe-cod,  i.  e.  a  horfe-collar  to  guard  his  neck. 

The  cod  of  a  man   or  beaft,  a  cod-piece,  a  peafcod,  is'c. 

Pro  uno  feed-cod  empio  iv  d.     Paroch.  Antiq.  pag, 

549.  See  Kenneths  Gloffary  in  Seed-cod. 

S>CCDOiI..   SeegDil. 

^eigniO?,  [Dotninus)  Is  borrowed  of  the  French  feig- 
neur,  and  denotes  in  the  general  fignification  as  much  as 
lord  ;  but  particularly  it  is  ufed  for  the  lord  of  the  fee,  or 
of  a  manor,  even  as  dominus  or  fenior  among  ihtfeudijli 
is  he  who  grants  a  fee  or  benefit,  out  of  the  land  to  an- 
other :  And  the  reafon  is,  as  Hotoman  faith,  becaufe  hav- 
ing granted  the  ufe  and  profit  of  the  land  to  another  j 
yet  the  property,  that  is  dominium,  he  ftill  retains  in  him- 
felf.  See  Hotoman  in  verbis  feudal,  verb,  dominus  tf 
fenior. 

Seigniorage,  (n?entioned  in  flat.  9  H.  5.  flat.  2. 
cap.  I.)  Seems  to  be  a  royalty  or  prerogative  of  the  King, 
whereby  he  challengeth  allowance  of  gold  and  filvet 
brought  in  the  mafs  to  his  Exchange  for  coin.  By  feig- 
noirage  or  royalty  out  of  every  pound  weight  of  gold,  the 
King  had  for  his  coin  five  fhillings,  out  of  which  he  paid 
to  the  mafter  of  the  mint  for  his  work,  fometimes  otic 
(hilling,  fometimes  eighteen  pence.  >Upon  every  pound- 
weight  of  fijver,  the  feignoirage  or  coinage  anfwered  to 
the  King  in  the  time  of  King  Edward  3.  was  eighteen 
penny- vveight/i«w</^^,  which  about  that  time  amounted 
to  one  ftiilling,  out  of  which  he  paid  fometimes  eighteen 

1  pence,  fpmetimes  nine  pence  to  the  mafter.     In  the  time 
of  H.  5.  the  King's  felgnoimge  of  every  pound  weight  of 
filver 
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filver  was  fifteen-pence.  Zzt  Hale  of  Sheriffs  Accompis, 
pag.  3. 

©ciguioip,  (Dominium)  Is  borrowed  from  the  French 
fcigmurie,  u  diminatus,  imperium,  principatus  ;  and 
'fignifies  with  us  a  manor  or  lordDiip,  feigniory  de  Soke- 
mans,  Kitchin,  fol.  80.  Seigniory  in  grofs,  wliich  feems 
to  be  the  title  of  him  who  is  not  lOrd  by  means  of  any 
manor,  but  immediately  in  his  own  perfon  ;  as  tenure  in 
capite,  whereby  one  holds  of  the  King  as  of  his  crown, 
li  feigniory  in grcfs.     Kitchin,  fol.  2o6.     See  Seignior. 

^CtglUOJ  ill  grof?,  Seemeth  to  be  one  that  is  a  lord, 
but  of  no  manor,  and  therefore  can  keep  no  court.  F. 
N.  B.  fol.  3. 

Sicifin,  (Sei/ina,  from  the  French  Sei/ine)  Pojfeffwn. 
So  Primier  Seijin  is  the  firft  pofTeffion,  and  to  feije,  is  to 
take  pofTeffion.  See  ^p^imtCr  3>Cifin.  Of  the  French 
viOTii  feiftr  is  made  the  Laun  feifire,  ufed  both  by  the 
Canonijis  and  Civilians.  Seifm,  according  to  the  Com- 
mon law,  is  twofold ;  Seifin  in  FaSi,  and  Seijin  in  Law. 
Perkin's  D-'wer  369,  370.  Seifin  in  FaSt  is,  when  a 
corporal  poflcfTion  is  taken  ;  Seifin  in  Law,  when  fome- 
thina  is  dune,  «vhich  the  law  accounteth  a  feifin,  as  an 
inrollme^it :  and  this  Seifin  in  laiu,  is  as  much  as  a  right 
to  lands  and  tenements,  though  the  owner  be  by  wrong 
diffeifed  of  them.  Perkin's  Tenant  par  le  cnrtefie  457, 
458.  And  it  feems  by  Ingham,  That  he  who  hath  an 
hour's  pufleflion  quietly  taken,  hath  Seifin  de  droit  ^  de 
claime,  whereof  no  man  may  diflcife  him  by  his  own 
force  or  fubtilty,  but  muft  be  driven  to  his  adion,  fe£}. 
Briefe  de  Novel  Diffcifin.  Coke^  lib.  4.  fof.t).  calls  it 
Seiftn  in  law,  or  /laual  feifin.  The  Civilians  call  the 
one  Civilem  pojj'effionem^  the  other,  Naturalem.  Coivell, 
edit.  1727.     See  igVin.Jbr.  306: — 3,20. 

seifina  Ijabeirta,  tim  Kct  {jaliuit  aunum  Diem  (j 

baffttltl,  Is  a  writ  that  lies  for  delivery  of  Seifin  to  the 
lord  of  his  lands  or  tenemeats,  after,  the  King,  in  the 
Fight  of  his  prerogative,  hath  had  the  y:ear,  day  and  wafle. 
Reg.  Orig.  fol.  165.  :      .      . 

^ti)HtC  of  gOOlI0  fOJ  Offenr eiS.  N"o  goods  of  a  felon 
or  other  offender  can  be  feifed  to  the  ufe  of  the  King, 
before  forfeited  ;  and  there  are  two  feizures,  one  verbal 
only,  to  make  an  inventory,  and  charge  the  town  or 
place,  when  the  owner  is  indi£ted  of  the  offence  ;  and  the 
other  actual,  which  is  the  taking  of  them  away  afterwards 
on  conviaion,  ^c.     3  In/l.  103.    See  ig  Fin.  Abr.  321  — 

324- 

^ClCa  (from  the  Sax.  Selde,  a  Seat,  or  Stool)  Is  ufed 
for  a  fhop,  Died,  or  ftall  in  a  market.  Affif.  g  R.  1. 
It  is  alfo  made  to  fignify  a  wood  of  fallows  or  willows. 
And  Sir  Edward  Coke  takes  Selda  for  a  falt-pit.  Co. 
Lit.  4. 

Srlf#l'anC,  (Sax.  Self -bona)  Is  where  a  man  murders 
himfelf,   called  felo  de  fe. 

3)Clf#y;iCrfl"liattOn,  Every  creature  has  implanted  in 
it  by  nature  a  Itrong  defire  of  felf-prefervation  ;  and  by 
our  ancient  law,  if  a  man  ftole  viftuals  merely  to  fatisfy 
his  prefent  hunger,  being  for  the  ptefervation  of  life,  it 
was  not  felony;  but  this  law  is  become obfolete.  Staundf. 
P.  C.     See  3>C  DefcUDCnUO. 

^Clioit  of  3lanD,  (Selio  terra)  May  be  derived  from 
the  French  Seillon,  ground  rifing  between  two  furrows, 
in  Latin  Porca,  in  Englifli  a  ridge  of  land,  and  contains 
no  certain  quantity,  but  fometimes  more,  and  fometimes 
lefs.  Therefore  Crompton,  in  his  "J urifdi£lion  of  Courts, 
fol.  221.  faith.  That  zSelion  of  Land  annot  be  demanded, 
becaufe  it  is  a  thing  uncertain.  It  may  not  without 
fome  probability  be  deduced  from  the  Saxon  Sul  or  Syt, 
i,  aratrum  ;  whence  alfo  xhtYrench  Seilloner,  id  eft,  arare, 
to  plough.  Charta  vetus  Jchronica  maketh  fix  Selions  and 
a  half  to  be  but  one  acre.  Cowell,  edit.  1727.  See 
Kenneths  Gloffary. 

S>emc,  (Summa)  A  horfe-load ;  a  Seme  of  corn  is 
eight  buQiels.     Cowell,  edit.  1J2J. 

^eminaciCES,  Perfons  are  not  to  go  or  be  fent  to  Popifh 
feminaries  to  be  inftruiSled  or  educated,  under  divers  pe- 
nalties and  difabilities,  by  the  flat,  i  Jac.  1.  c.  4.  and 
contributing  to  the  maintenance  of  a  Popifh  feminary  is 
made  a  prsmunire.     Stat.  27  Eliz.  c.  2.     See  papift. 
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&Cminil3CtbiltS,  A  preacher  or  fower  of  words,  Pet. 
Blejenfis  fermo  43.  Seminiverbius  in  cathedra,  Pralatus 
in  curia,   advocatus  in  miffa. 

3Cnagiunt,  (from  Senatus,  fometimes  ufed  for  a  Synod) 
Is  the  fame  with  »')7!i?^a/.     Cowell,  edit.  1727. 

S>CUatOJt,  (Lat.)  As  now  taken,  is  a  member  of  par- 
liament. In  the  laws  of  Edivard  the  Confeflbr,  we  are 
told,  that  the  Britons  call  thofe  Senators  whom  the  Saxons 
afterwards  called  Aldermen,  and  fometimes  Senators  ;  not 
for  their  age,  but  for  their  wifdom,  for  fome  of  them 
were  young  men,  but  very  well  (killed  in  the  laws.  In 
Staiindford's  Pleas  of  the  Crown,  cap.  28.  we  read  a 
charter  of  Kenulph,  King  of  the  Mercians,  viz.  Confilio 
y  confenfu  epifcoporum  ts'  Senatorum  gentis  fues  largitus 
fuit  diSto  monnjlerio,  i3c.  In  thofe  days  there  were  two 
men  of  authority  in  every  county,  -viz.  ihe  Alderman, . 
whom  the  Normans  afterwards  called  Earl,  and  the  Shire 
Reeve,   whom  they  called  Vicecomes,  or  Sheriff. 

S>eul3al,  (mentioned  in  flat.  2  R.  2.  cap.  i.)  Seems  to 
be  fine  linen  op  ftlk,  or  Cyprus  filk,  from  the  Italian 
Zendah;  but  Sandal  is  a  kind  of  phyfical  wood  brought 
from  the  Indies.  •    ■    ■ 

&enCU\)id,  (Senefchallus)  Is  a  French  word,  but  bor- 
rowed from  Germany,  being  derived  from  Sein,  a  houfe 
or'  place,  znifchah,  fcrvus ;  we  Englifh  it  a  Steward,  and 
fo  doth  ^0.  on  hit.  fol.  61.  as  the  high  fenefchal,  or 
(fe ward  of  England.  Staundf.  PL  Cr.  fol.  152.  High 
fenefchal  or  fteward,  and  fout-l)  fenefchal  or  under -Iteward, 
Kitchin,  fol.  83.  is  underffood  of  the  (iewards  or  underr 
Rewards  of  courts ;  Senefhtil  de  I'  ho/iel  de  Roy,  (leward  of 
the  King's  houfliold.  Cromp.  Jurif  fol.  102.  See  25- 
Ed.  2- Jlat.  5.  cap.  21.  In  purificatione  beates  Mariae^ 
fuit  fiUiiS  Regis  Anglorum  Parifiis  K3  fervivit  Regi  Franco- 
rum  ad  mcnfam  ut  Senefchallus  Frandes.  Rob.  de  MontC 
in  anno  1170.  pag.  649.     See  Kennefs  Gloffary. 

tscnbCrljallo  j  gpaccfijaHo  tiiton  non  tcncant  placita 

DC  llUCrO  tCliCmcntO,  i^c.  h  a  writ  diredkd  to  the 
ffeward  or  marfhal  of  England,  i.ihibiting  them  to  take 
cognizance  of  any  action  in  their  court  that  concerns 
cither  freehold,  debt,  or  covonant.  Reg.  Orig.  fol.  185, 
191.  ;  _  .        . 

^CnEUrta,  Widowhood.     If  a  widow,    having   dower 
after  the  death  of  her  hufband  fhall  marry,  vel  fiiium,  vel 
fitiam  in  Scneucia  peperit,  Ihe  (hall    forfeit  and   lofe   her  . 
dower  in  what  place  foever  in  Kent.    Tenen.  in  Gavelkind, 
Plac.  Trin.    17  E.  3.  .,4,,.:  . 

&CnCf#Daj'S(,  Play-days,  or  times  of  pleafure  and  jlip^ 
verlion.     Coivell,  edit.  1727. 

^CUna,  VVhat  duties  liable  to  on  importation,  I  Geo, 
I.//.  2.  <:.  43.  feff.^. 

Cepacia,  (Separaria)  A  feveral,  or  divided  inclo- 
fure,  levered  or  feparated  from  other  ground.  Paroch. 
Antiq.  336. 

§)fpai;atiOn,  (S^paratio)  Is  the  living  afunder  of  man 
and  wife.     See  £|3ultCl*. 

&CptuagfQnia,  (mentioned  ^^^.i.  r.  51.)  Isalways 
the    third   Sunday   before  ^adragefima  exclufive,    from 
which,  until   the  OSJaves  after  Eaffcr,  the  folemnizing     , 
of  marriage  is  forbidden  by  the  Canon  law.     It  is  called 
Septuagefma,  as  being  above  feventy  days  before  Eojler,   ■  ■ 
as  Sexagefima  and  ^anquagefima,  becaufe  the  (irft  is  ac- 
counted fixty,  the  latter  fifty  days  before  the  fame  feaff, 
and  are  days  appointed  by  the  church  to  adls  of  penance 
and  mortification,  and  are  preparative  to  the  devotion  of  • 
Lent  then  approaching.     The  laws  of  King  Canutus  or- , 
dained  a  vacancy  from  judicature,  from  Septuagefma  to 
^indena  Pafcha.     See  tKutnquageCma. 

Septum,  An  inclofure,  a  clofe,  and  is  fo  called,  be- 
caufe it  is  encompalTed  cumfepe  ^  foffa,  with  a  hedge  and 
a  ditch,  or  at  leaft  with  a  hedge. 

^epilItljJC,  (Sepulchrum)  Is  the  place  where  any  dead 
body  lies  interred  ;  but  a  monument  is  a  place  where 
fomething  is  fet  up  for  the  memorial  of  the  deceafed, 
though  the  corps  lie  not  there.      Cowell,  edit.  1727. 

&£puUuta,  Is  an  offering  made  to  the  ptieft  for  the 
burial  of  a  dead  body.  'Tis  mentioned  in  Domefdey. 
Cowell,  edit.  1727. 

4  .  ^ftittatut,  . 
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fecqUatHt  ful)  fUO  JJCticuIO,  Is  a  writ  that  lies  where 
afummonsrtii  warrantifandum  is  awarded,  and  the  (herifF 
returns,  that  he  hath  nothing  whereby  he  may  be  fum- 
moned ;  then  goes  out  an  alioi  and  plurles,  and  if  he 
come  not  at  the  pluries,  then  goes  out  this  writ.  Old 
Nat.  Brev.  fol.  163.      Co.  on  Lit,  f.  loi. 

^eqilfla  rattfae,  The  procefs,  and  depending  iflue  of 
a  Cdufe  or  trial.      Cowell,  edit.  1727. 

&e(juela  curiae.  Suit  of  court. — Et  quod  fmt  itberi  a 
Sequela  curia.      Alon.  Angl.   2  par.  fol.  25  3. 

Sequela  moIcnDtnt,  The  owning  fuit  to  a  particular 
mill,  or  being  bound  to  grind  corn  in  that  only  place; 
which  was  a  duty  and  fervice  laid  upon  many  tenants. 
Concedere  fequtlam  molenditii,  was  to  grant  all  the  toll  and 
priofit  arifliig  fiom  fuch  cuftomary  rights.  Cowell,  edit. 
1727. 

S>rqtiela  toillano^um.  All  the  retinue  and  appurte- 
nances to  the  goods  and  chattels  of  fervile  tenants,  which 
were  at  the  arbitrary  and  abfoluie  difpofal  of  the  lord. 
Cowell,  edit.  1 7 27. 

^eqUCttcr,  Is  a  term  ufed  in  the  Civil  law  for  re- 
nouncing; as  when  a  widow  comes  into  court,  and  dif- 
claims  to  have  any  thing  to  do,  or  to  intermeddle  with  her 
hufband's  cftate  who  is  deceafed,  (he  is  faid  to  fequejier, 
Cowell,  edit.  1727. 

^CqUCfltrattOn,  (Sequejlrmio)  Is  the  feparating  of  a 
thing  in  controverfy  from  the  pofleflion  of  both  thofe  that 
contend  for  it.  And  it  is  of  two  kinds,  voluntary  ox  necef- 
fary;  voluntary  is  that  which  is  done  by  confent  of  each 
party  ;  ncccjfary  is  that  which  the  judge  doth  of  his  autho- 
rity, whether  the  parties  will  or  not.  It  is  ufed  alfo  for 
the  aft  of  the  ordinary,  difpofing  the  goods  and  chattels 
of  one  deceafed,  whofe  eftate  no  man  will  meddle  with. 
Dyer,  fol,  232.  num.  5.  ^  /.  260.  num.  42.  (^  fol.  271. 
num.  26.  As  alfo  for  the  gathering  the  fruits  of  a  be- 
nefice void,  to  the  ufe  of  the  next  incumbent.  28  H.  8. 
e.  II.  Fortefcue,  c.  50.  and  in  divers  other  cafes.  See 
Kennet's  Gloffary  in  Sequeflrare, 

Sequeftration  in  the  court  of  Chancery  is  a  commiflion 
ufually  direfted  to  7  perfons  therein  named,  and  impower- 
ing  them  to  feize  the  defendant's  real  and  perfonal  eftate 
into  their  hands,  (or  it  may  be  fome  particular  part  or 
parcel  of  his  lands)  and  to  receive  and  fequefter  the  rents 
and  profits  thereof,  until  the  defendant  (hall  have  an- 
fwered  the  plaintiff's  bill,  or  performed  fome  other  matter 
which  has  been  ordered  and  enjoined  him  by  the  court,  for 
not  doing  whereof  he  is  in  contempt.     Curf.  Cane.  89. 

A  Sequeftration  out  of  Chancery  is  grounded  on  the 
return  of  the  ferjeant  at  arms,  wherein  it  is  certified  that 
the  defendant  had  fecreted  himfelf;  and  therefore  this 
procefs  ilTues,  and  gives  authority  and  power  to  the  fe- 
queftrators  {who  are  perfons  of  the  plaintiff's  own  naming) 
to  enter  upon  and  feize  his,  the  defendant's  real  and  per- 
fonal eftate.  ' 

It  appears  that  there  were  great  ftruggles  between  the 
Common  law  courts  and  courts  of  Equity,  before  this 
procefs  came  to  be  eftablifhed  ;  the  former  holding  that  a 
court  of  confcience  could  only  give  remedy  in  perfonam, 
and  not  in  rem;  that  Sequeftrators  were  trefpafTers,  againft 
whom  an  a£lion  lay ;  and  in  the  cafe  of  Coljlon  v.  Gar- 
diner, the  Chancellor  cites  a  cafe,  where  they  ruled,  that 
if  a  man  killed  a  Sequeftrator  in  the  execution  of  fuch 
procefs,  it  was  no  murder.  Cro.  Eliz.  651.  Brograve 
V.  IVatts,  I  Mod.  259.  But  2  Mod.  258.  that  the 
Chancellor  having  ifTued  fuch  Sequeftration,  it  will  be  as 
binding  as  any  other  procefs  according  to  the  rules  of  the 
Common  law.     2  Chanc.  Ca.  44. 

But  thefe  were  fuch  bloody  and  defperate  refolutions, 
and  fo  much  againft  common  juftice  and  honefty,  which 
requires  that  the  decrees  of  this  court,  which  preferved 
men  from  deceit,  (hould  not  be  rendered  illufory,  that 
they  could  not  long  ftand  ;  but  this  procefs  got  the  better 
of  thefe  refolutions  on  this  ground;  ift,  that  the  extra- 
ordinary jurifdidion  might  puniih  contempts  by  the  lofs 
of  eftate  as  well  as  the  imprifonment  of  the  perfon,  becaufe 
that  liberty  being  a  greater  beneiit  than  property,  if  they 
had  a  power  to  commit  the  perfon,  they  might  take  from 
him  his  eftate  till  he  had  anfwered  his  contempts,  adiy. 
To  fay  that  a  court  fliould  have  power  to  decree  about 
'    Vol.  JI.  N*.  125. 
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things,  and  yet  fliould  have  no  jurifdlftion  in  rem,  \%  a 
perftdl  folecifm  in  the  conftitution  of  the  court  itfelf. 
2  Peer  IV'dl.   621.      2  Ch.  Ca.  44. 

It  has  beei  faid,  that  the  firft  inftance  of  a  Sequeftra- 
tion, after  a  decree,  was  Sir  Thomas  Read's  cafe  in  Lord 
Coventry's  time,  and  that  it  was  afterwards  awarded  in 
Chancery,  in  the  cafe  oi  Hyde  v.  Pitt,  1666,  and  affirmed 
in  parliament;  -nd  by  the  court  of  Exchequer,  Graves 
V.  Fountaine,  1687,  and  fince,  without  fcruple.  The 
doubt  formerly  was,  that  lands  were  not  liable  to  execu- 
tion before  the  &it\ite  ff^e/lm.  2.  cap.  18.  1  Ch.  Ca.  92. 
2  Ch.  Ca.  44. 

In  Vernon's  Reports  it  is  faid,  that  Sequeftrations  were 
firft  introduced  in  Lord  Bacon's  time,  and  then  but  fpa- 
riiigly  ufed  in  procefs,  and  after  a  decree  to  fequefter  the 
thing  in  demand  only,      i  Vern,  423. 

1.  In  what  cafes  a  Sequejlration  is  to  be  awarded. 

2.  The  power  and  duty  of  the  Sequejirators  ;  and  when  « 
Sequejlration  is  determined. 

I.  In  what  cafes  a  Sequejlration  is  to  he  awarded, 

A  Sequeftration  nijt  is  the  firft  procefs  againft  a  peer  or 
member  of  the  houfe  of  commons.  2  Peer  Will,  -At: 
I  Ch.Ca.  61,  138.     S.  P.  ^ 

A  Sequeftration  is  alfo  the  firft  procefs  againft  the  me-  ' 
nial  fervant  of  a  peer,  within  the  words  and  meaning  of 
the  ftatuce  12^/^3.  for  that  otherwife  fuch  fervant  would 
have  greater  privilege  than  his  Lord.      1  Peer  Will.  535. 

If  there  be  a  Sequeftration  «/A  againft  a  peer  for  want 
of  an  anfwer,  and  the  peer  puts  in  an  anfwer,  that  is  inf 
fufficient ;  yet  the  order  for  a  fequeftratiun  fliall  not  be 
abfolute,  but  a  new  fequeftration  nift.     2  Peer  Will.  385. 

Notwithftanding  the  fi:perintendent  power  of  the  courts 
in  this  kingdom  over  thofe  in  Ireland,  and  what  is  faid  in 
fome  of  our  books,  it  feems  to  be  now  the  better  opinion, 
that  the  court  of  Chancery  here  cannot  award  a  fequeftra- 
tion againft  lands  in  Ireland.  1  Vern.  76.  %  Ch  Ca 
189.     i  Peer  Will,  2bl. 

It  was  faid,  that  fuch  procefs  had  been  awarded  to  the 
governor  of  North  Carolina ;  but  herein  it  was  doubted 
vvhether  fuch  fequeftration  fliould  not  be  directed  by  the 
King's  council,  where  alone  an  appeal  lies  from  the  de- 
crees in  the  plantations.     2  Peer  Will.  261. 

Copyholds  may  be  fequeftered,  though  not  extendible 
at  Common  law  or  the  ftarute  of  We/lm.  2.  for  courts  of 
equity  -have  potejatem  extraordin'  et  abfolutam ;  but  it 
feems  a  doubt  whether  fuch  a  fequeftration  can  be  re- 
vived againft  the  heir  of  a  copyholder,  which  arifes 
from  the  difficulty  of  obliging  the  Lord  to  admit,  and 
depriving  the  Lord  of  his  fine,  i^c.  upon  the  death  of  his 
tenant.     2  Ch.  Ca.  46.     Vide  i  Bernard.  431. 

A  fequeftration  out  of  Chancery  is  more  efFecftual  than 
an  execution  hy  feri facias ithw;  for  a  fequeftration  may 
lie  againft  the  goods,  though  the  party  is  in  cuftody  upon 
the  attachment ;  whereas  in  law,  if  a  capias  ad  fatisfa- 
ciendum  is  executed,  there  can  no  /.  fa,  ifTue.  Cafes  in 
Lord's  Talbot's  Time  222. 

Where  the  fequeftrators  feize  the  real  eftate  of  the  party, 
any  tenant  or  other  perfon  who  claims  title  to  the  eftate 
fo  fequeftered,  either  by  mortgage,  judgment,  leafe  or 
otherwife,  who  hath  a  title  paramount  to  the  fequeftra- 
tion, (hall  not  be  obliged  to  bring  a  bill  to  conteft  fuch 
title,  but  he  fliall  be  let  in  to  conteft  fuch  a  title  in  a 
fummary  way. 

He  may  move  by  his  counfel  as  of  courfe  to  be  ex- 
amined ^;-«  inter ejfe  fuo;  and  in  this  cafe  the  plaintiff  is  to 
exhibit  interrogatories  in  order  to  examine  him  for  a 
difcovery  of  his  title  to  the  eftate,  and  he  muft  be  examined 
upon  fuch  interrogatories  accordingly  ;  and  the  mafter 
muft  ftate  the  matter  to  the  court,  and  the  parties  may 
enter  into  proof  touching  the  title  to  the  eflate  in  quef- 
tion  ;  and  when  the  mafter  hath  ftated  the  whole  mat- 
ter, the  court  proceeds  to  give  judgment  therein  upon 
the  report;  and  if  it  appears  that  the  party  who  is  ex- 
examined  pro  intereffe  fuo  hath  a  plain  title  to  the  eftate, 
and  is  not  afFefled  with  the  fequeftration,  then  it  is  to  be 
difcharged  as  againft  him,  with  or  without  cofts,  as  the 
8  C  couit 
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Court  (hall  determine  upon  the  circumtUr^es  af  the  cafe, 
and  fo  vice  verfa.     See  Cum.  712.      i  Peer  IVili.  308. 

The  fequeftration  binds  from  the  time  of  awarding  the 
commiflion,  and  not  only  from  the  lime  of  executing 
it  and  its  bein;  laid  on  b>  the  commiiTioners  ;  for  if  that 
fliould  be  admitted,  then  the  inferior  offieer  would  have 
ligandi  (^  run  ligandi  foujlatem.     i  Vcrn.  58. 

X.  the  power  and  duty  of  the  feq'ujlrators ;  and  ivhen  a 
fequejlration  is  determined. 

The  fequeftrators  are  ofEcers  of  the  court,  and  as  fuch 
arc  demeanable  to  the  court,  and  are  to  a£l  from  time  to 
time  in  the  execution  of  their  office  as  the  court  (hall 
dired ;  they  are  to  account  for  what  comes  to  their  hands, 
and  are  to  bring  the  money  into  court  as  the  court  (hall 
direft,  to  be  put  out  at  intereft,  or  otherwife,  as  fliall 
be  found  neceffary ;  but  this  money  is  not  ufually  paid  to 
the  plaintiff,  but  is  to  remain  in  court  'till  ti.e  defendant 
hath  appeared  oranfwered  and  cleared  his  contempt,  and 
then  whatfoever  hath  been  feized  (hall  be  accounted  for 
and  paid  over  to  him  ;  however,  the  court  hath  the  whole 
under  their  power,  and  may  do  therein  as  they  pleafe, 
and  as  (hall  be  moll  agreeeble  to  the  juftice  and  equity  of 
the  calc. 

The  plaintifTs  counfel  miy  move  and  obtain  an  order 
for  tenants  to  attorn  and  pay  their  rents  to  the  fequeftra- 
tws,  or  for  the  fequeftrators  to  fell  and  difpofe  of  the 
goods  of  the  party,  and  to  keep  the  money  in  their  hands, 
or  to  bring  it  into  court,  as  flidll  be  mofl  advifeable  and 
difcretionary,  and  fitting  for  the  court  to  do. 

Sequeftrators  on  mefnc  procefs  are  accountable  for  all 
the  profits,  and  can  retain  only  fo  far  as  to  fatisfy  for  con- 
tempt.     I  Ver.  248. 

If  fequeftrators,  having  power  to  fell  timber,  difpofe 
of  7000/.  worth,  and  only  bring  2o0o/.  to  account, 
they,  as  officers  and  agents  of  the  court,  are  lefponfible, 
and  not  the  plaintiff,      i  Fern.  161. 

A  fequeftration  is  in  nature  of  a  levari  at  Common 
law,  and  the  party  fequeftering  has  neither  jus  ;«  rem, 
vel  in  re ;  the  legal  eftate  of  the  premifTes  remaining  in 
every  refpe<a  as  before.      I  PejrPVill.  307. 
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of  the  court,  and  therefore   it  could  be  no  prqudice  t» 
have  this  granted :  But  Sir   H,  Grim/Ian,  mafter   of  the 
Rolls,  refufed  ;  for  ift.  This  invades   the  decree  which 
is  for  the  quiet  pofTelTion,  which  will  be  difturbed  if  the 
defendant  enters  to  cut  down  timber;    2dly,  The  defen- 
dant not  having  performed  the  decree  by  the  payment  of 
the  money,  he  (hall  not  receive  any  favour  from  the 
court  whilft   he  ftands  in  contempt ;    3dly,  If  he   will 
with  the  faleof  this  timber  pay  the  plaintifF  his  debt,  and 
fo  difcharge  the  fequeftration,  there  might  be  fome  rea- 
fon  for  it  ;  but  for  him  to  raife  monies  to  other  purpofes, 
he  (hall  not  be  favoured  ;   and  unlefs  the  plaintifF  will 
confent,  he  (haJl   not  have  liberty  to  fell.     /^-Fd.  16  tf 
17  Car.  2.  in  Can.  Sands  v.  Darrel, 

A  fequeftration  that  i(rues  as  a  mefne  prccefs  of  the 
court  will  bedifcontinued  and  determined  by  the  death  of 
the  party  ;  but  where  a  fequeftration  ifTues  in  putfuanee 
of  a  decree,  and  to  compel  the  execution  of  it,  there 
though  the  fame  be  for  a  perfonal  duty,  it  (hall  not  be 
determined  by  the  death  of  the  party,      i  Fern.  58. 

A  fequeftration  againft  the  father,  who  appeared  to  be 
only  a  tenant  for  life,  and  on  his  death  the  fequeftration 
was  difcharged.     I  Ch.  Ca.  241.     2  Ch.  Ca.  46. 

The  bill  was  to  revive  a  fequeftration  obtained  againft 
the  defendant's  hufband  for  a  perfonal  duty  before  his  in- 
termarriage with  the  defendant,  and  to  avoid  the  de- 
fendant's eftate  in  dower  in  the  lands  that  were  fequefter- 
ed  before  the  marriage,  it  being  infifted  that  thofe  lands 
were  bound  by  the  fequeftration,  and  covered  therewith, 
j  that  the  defendant's  right  of  dower  could  never  attach 
I  them;  but  on  a  demurrer  to  this  bill,  the  demurrer  waj 
allowed ;  and  it  was  ruled,  that  fuch  a  fequeftration 
fhouid  not  bind  the  feme  who  came  in  for  her  jointure  or 
dower ;  but  whether  the  heir  in  fee-fimple  (hould  in  fuch 
cafe  have  the  eftate  bound,  and  fubjedl  to  fuch  a  fequef- 
tration, or  not,  was  doubted  ;  and  the  cafe  not  being 
before  my  lord  keeper,  he  refufed  giving  any  opinion 
therein,     i  Fern.  118. 

Afterwards  this  laft  point  came  before  the  fame  lord 
keeper  in  another  cafe,  when  his  lordfhip  inclined  to 
think  that  a  fequeftration  for  a  perfonal  duty  determined 
with  the  death  of  the  party,  and  could   not  be   revived 


Sequeftrators  being   in  pcflefHon  of  a  great  houfe  in     againft  the  heir  ;  but  his  lordftiip  took  time  to  confider  of 


St.  Jameses  fquare,  which  was  the  defendant's  for  life,  the 
court  ordered  that  the  mafter  allow  a  tenant  for  the  houfe, 
and  the  fequeftrators  to  make  a  leafe,  and  the  tenant  to 
enjoy.     3  Ch.  Rep.  87. 

It  was  moved,  that  the  irregularity  of  a  fequeftration 
might  be  referred  to  the  deputy,  which  was  taken  out 
againft  the  defendant  for  not  appearing,  by  reafon  of  its 
being  taken  out  fooner  than  by  the  courfe  of  the  court  it 
could,  and  yet  the  fequeftrators  had  taken  the  goods  off 
the  premift'es,  and  threatened  to  fell  them;  the  chief  ba- 
ron faid,  that  as  to  the  carrying  the  goods  ofF  the  premif- 
fes.  It  was  clear  the  fequeftrators  could  do  that,  becaufe 
a  fequeftration  upon  mefne  procefs  anfwers  to  a  di/lrin- 
^flj  at  law ;  but  however,  as  to  felling  them,  the  court 
agreed  in  the  prcfent  cafe  it  could  not  be  lawful,  and  faid 
it  had  lately  been  fettled  on  debate  ;  and  obferved  further, 
that  courts  of  equity  could  not  authorife  fequeftrators  to 
fell  goods  even  upon  a  decree  'till  Lord  Stamford's  cafe, 
which  makes  decrees  in  this  refped  equivalent  to  a  judg- 
ment ;  and  even  now  the  counfel  faid,  fequeftrators  can- 
not fell  but  by  leave  of  the  court ;  however,  the  court 
faid  this  was  a  matter  proper  for  them  to  confider  upon 
another  occafion,  and  therefore  only  referred  the  irregu- 
larity of  the  fequeftration  as  to  the  point  of  time  to  the 
deputy,     1  Barnard.  Rep.  212.  in  Scacc'. 

Lands  were  decreed  to  be  liable  to  500  /.  per  ann,  for 
the  life  of  vf.  and  a  fequeftration  and  injunction  for  the 
poffeflTion  to  that  purpofe  ;  the  defendant  againft  the  in- 
juncflion  enters  upon  the  lands,  and  receives  the  profits  to 
the  value  of  1972/.  and  thereupon  was  decreed  to  pay  it ; 
and  after  the  death  of  J.  it  was  decreed  that  the  fequef- 
tration (hould  continue  agaiift  the  defendant  for  the  pay- 
ment of  that  money;  and  now  the  defendant  moved  to 
have  liberty  to  fell  timber  to  raife  money  for  his  fubfif- 
tence  alleging  that  the  fequeftrators  had  only  the  poffef- 
fion  and  the  perception  of  the  annual  profits  by  the  courfe 


it^  and  would  be  attended  with  precedents,  i  Fern.  166, 
It  feems  to  be  now  fettled,  that  a  fequeftration  is  a 
perfonal  procefs,  which  abates  by  the  death  of  the  patty  } 
fo  that  fuch  fequeftration  being  grounded  on  a  decree  for 
debt  or  perfonal  duty,  cannot  be  revived  againft  the  heir 
of  the  defendant ;  otherwife  in  thofe  cafes  in  which  the  ' 
heir  is  bound.  2  Peer  IFill.  (621.)  See  19  Fin.  Abr.  tit. 
Sequejlration, 

^CqucdrO  l^abenOO,  Isa  writ  judicial,  for  the  di/Tulv- 
ing  a  fequejlration  of  the  fruits  of  a  benefice  made  by  a 
bilhop  at  the  King's  command,  thereby  to  compel  the; 
parfon  to  appear  at  the  fuit  of  another ;  for  the  parfon 
upon  his  appearance  may  have  this  writ  for  the  difchai-ge 
of  the  f/quejlration.     Reg.  Judic.  fol,  36. 

ScrjCailt,  or  Sergeant,  {Serviens,)  Is  derived  from 
the  French  Serjeant^  i.  Satelles,  a  man  of  the  guard,  {(x 
called,  becaufe  he  was  fape  accitus  ad  res  necejfarias  in  exer" 
citu  peragendas  ;  fo  Calepine.  But  Skene  de  verier,  fignif. 
verba  ferjeant,  faith,  it  is,  vox  eompoftta  de  ferrer,  quod 
ejl  includere,  &  gent,  quod  pro  genie,  plebe  vel  papula  ufur- 
patur.  This  word  is  diverfly  ufed  in  our  law,  and  ap- 
plied to  fundry  offices  and  callings.  Firft,  A  ferjeant  at 
law  (or  of  the  coif  >  is  the  higheft  degree  taken  in  that 
profeflion,  as  that  of  a  doflor  iu  the  Civil  law.  And  to 
thefe,  as  men  bed  learned  and  moft  experienced  of  all 
others,  one  court  is  fet  a-part  for  them  to  plead  in  by 
themfelves,  which  is  the  court  of  Common  Pleas,  wheis 
the  Common  law  of  England  is  moft  ftri£lly  obferved; 
and  though  they  have  this  court  to  themfelves,  yet  the/ 
are  not  itftrained  from  pleading  in  any  other  courtf, 
where  the  judges  (who  cannot  have  that  honour  till  ibef 
have  taken  the  degree  of  ferjeant  at  law,)  call  them 
brothers,  and  hear  them  with  great  refped  next  to  lh» 
King's  attorney  and  folicitor  general.  Thefe  arc  madt 
by  the  King's  mandate,  or  writ,  dircQed  unto  tbcin> 
commanding  them,  upon  a  great  penalty  to  take  upon 

tbtiO' 
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ihem  that  degree  by  a  day  certain  therein  afligned.  Dyer^ 
fol.  72.  num.  I.  See  Count.  And  of  thefc  is  the  King's 
ferjeant,  being  chofen  commonly  out  of  the  reft,  in  re- 
fpcft  of  his  great  learning,  to  plead  for  him  in  all  caufes, 
efpecially  in  thofe  of  treafon.  Staundf.  PI.  Cro.  lib.  7, 
cop.  I.  And  of  thefe  theie  may  be  more  if  it  pleafe  the 
King.  This  in  other  kingdoms  is  called  Advocatui  Re- 
gius. Cajfan.  de  tonjuet.  Eurgund.  fag,  850.  With  what 
folemnity  thefc  ferjcants  are  created,  read  Forte/cue,  cap, 
50.  Cro.  3.  par.  fol.  I.  and  2  Inji.  fol.  213.  Thefe 
were  called  anciently  Servientes  narratores.  In  Edward 
the  Sixth's  time,  ferjeant  Benloes  wioie  h'in\k\{  folus  fet- 
vlerts  ad  legem.  It  feems  for  feme  time  there  was  none 
but  himfelf.  Mr.  Selden  tells  us  they  were  formerly  cal- 
led dolfores  legis,  though  others  are  of  opinion  that  the 
judges  are  more  properly  doifores  legis,  and  the  ferjeanti 
are  batchelors  of  laws.  However,  Spelman  writes.  That 
though  a  ferjeant  may  be  richer  than  all  the  dodtors  in 
the  commons,  yet  a  do£lor  is  fuperior  in  degree  to  a  fer- 
jeant ;  for  the  very  name  of  a  dodlor  is  magifterial,  but 
that  of  a  ferjeant  is  minifterial  ;  for  he  is  ferviens  ad  le- 
gemy  and  the  dodtors  are  feated  and  covered  when  they 
plead,  but  iht  ferjeant s  Ihall  ftand  uncovered  at  the  iar, 
only  they  have  a  coif  on  their  heads,  which  \s  fignum  Jia- 
ius  tf  gradus.  This  word  ferjeant  is  ufed  in  Britton  for  an 
officer  belonging  to  the  county,  and  the  fame  whom  Brac- 
ton  in  his  fifth  book,  c.  4.  num.  6.  calls  fervientem  hun- 
drediy  and  is  in  truth  no  other  than  the  bailifFof  the 
hundred ;  and  the  fteward  of  a  manor  is  called  ferviens 
Manerii.  Coke,  vol.  4.  Copyhold  cafes,  fol.  21,  a.  The 
next  is  z  ferjeant  »/  arms,  or  the  mace,  (ferviens  ad  arma) 
whofe  office  is  to  attend  the  perfon  of  the  King.  Stat. 
■7  H.  7.  cap.  3.  to  arreft  traitors  orperfonsof  condition, 
and  to  attend  the  lord  high  fteward  of  England,  fitting  in 
judgment  upon  any  traitor,  and  fuch  like.  (PA  Cor.  lib. 
3.  cap.  I.)  Of  thefe,  by  theftatute  13  ^.  2.  c.  6.  there 
may  not  be  above  thirty  in  the  realm,  two  of  them,  by 
the  Kinz's  allowance,  do  attend  on  the  houfes  of  Parlia- 
ment, whofe  office  in  the  houfe  of  Commons  is,  the  keep- 
ing of  the  doors,  and  (as  of  late  it  hath  been  ufed)  the 
execution  of  fuch  commands,  efpecially  touching  the  ap- 
prehenfion  of  any  offender,  as  that  houfe  enjoin  him. 
Cromp.  fur.  fol.  9.  Another  of  them  attends  on  the 
Lord  Chancellor  or  Lord  Keeper,  in  the  Chancery.  And 
one  on  the  Lord  Treafurer  of  England:  One  upon  the 
Lord  Mayor  of  London,  upon  extraordinary  folemnities ; 
one  attendeth  upon  the  Lord  Prefident  of  fp^ales,  and  an- 
other upon  the  Lord  Prefident  of  the  North,  (sfc.  Cowell, 
edit.  1727. 

Thefe  ferjeants  at  arms  are  in  the  old  books  called  vir- 
gatores,  becaufe  they  carried  filver  rods  gilt  with  gold 
before  the  King.  In  eadem  curia  Regis  funt  virgatores 
populum  gravantes,  gravia  feoda  petentes,  Fleta,  lib.  2. 
cap.  38.  See  19  Vin.  Abr.  334. 

Another  fort  of  ferjeants  are  chief  officers  who  exe- 
cute civil  funflions  or  offices  within  the  King's  houfhold ; 
of  ivhich  you  may  read  many  in  the  ftatutc  of  33//.  8, 
c.  12. 

There  is  likewife  a  more  inferior  kind  oi  ferjeants  of 
the  mace,  whereof  there  are  many  in  the  city  of  London, 
and  other  corporate  town?,  that  attend  the  mayor  or 
other  head  officer,  chiefly  for  matters  of  juftice.  Kitchin, 
yb/.  143.  And  thefe  are  called y^rT;/^/w  ai^f/flWOT.  New 
Book  of  Entries,  verba.  Scire  facias  in  Alainpernors,  cap. 
3.  fol.  538.  There  was  alfo  a  kind  of  fervants  in  reli- 
gious houfes,  ciUcd  ferjeants  i  anciently  all  the  juftices 
in  Eyre  had  certain  officers  attending  them,  called  fer- 
jeants, (as  appears  by  IVeJirn.  1.  cap.  30.)  which  Fleta 
calls  virgatores  fervieritis,  and  were  in  the  nature  of  our 
tip  ftafFs. 

SerjCantp,  {Serjeantia,)  Signifies  in  law  a  fervice  that 
cannot  be  due  to  any  Lord  from  his  tenant,  but  to  the 
King  only  ;  and  this  is  either  grand  or  petit.  Thefirft  is, 
where  one  holds  land  of  the  King  by  fervice,  which  he 
ought  to  do  in  his  own  perfon  ;  as  to  bear  the  King's 
banner,  fpear,  Ifc.  Petit  ferjeanty  is  where  i  man  holds 
land  of  the  King,  to  yield  yearly  fome  fmall  thing  to- 
wards his  wars  j  as  a  fvvord,  dagger,  bow,  (^c.  of 
which   read  Brazen,  lib.  2,  cap.  16,  ^  37.  &  Britton, 
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tap.  6$.  num.  I,  2.  Inter  feodalia  feivitia  fummum  eji 
tf  illujiriffimum,  quod  nee  patronum  aliquem  agnofcit  pratir 
Regem,  (ays  the  learned  Spelman  ;  and  Camden,  tit. 
Suffolk,  fpeaks  of  Baldwin  le  Petlour  qui  ttmit  terras  in 
Hemingfion  in  com.  Suffolk  per  ferjantiam,  pro  qua  di- 
buit  facere  die  natali  domini  fingulis  annis  coram  domino 
Rege  Anglite  Saltum,  Sufflum  &  Pettum,  alias  unum 
faltum,  unum  fufflatum,  &  unum  bombulum.  And  Sir 
Richard  Rockefly  held  lands  at  Seton  by  ferj,anty,  to  be 
vantrarius  Regis,  the  King's  fore-footman,  when  he 
went  into  Gafcoigne,  Donee  perufus  fuit  pari  folutarum 
precii  ^d.  until  he  had  worn  out  a  pair  of  ftioes  of  four- 
pence  price.  This  fervice  being  to  be  performed  when 
the  King  went  into  Gafcoigne,  to  make  war,  is  knight's 
fervice.  Co.  on  Lit.  fol.  69.  See  the  ftatute  12  Car. 
2.  cap.  24.  whereby  all  tenures,  i^c.  are  turned  into 
free  and  common  Jocage,  but  the  honorary  fervices  of 
grand  ferjeanty  are  therein  excepted.  Johannes  Free- 
man tenet  unam  virgatam  terree,  per  ferjeantiam  men- 
furandi  foffata  £5f  opera  Domini  Regis,  ad  cajirum 
Domini  Regis.  Lib.  ^iger  Herefordiae.  Though  fer- 
vices or  tenures  are  now  turned  into  focage,  yet  it  may 
be  neceflary  to  fliew  how  they  are  defcribed  in  our  old 
law-books,  which  fee  under  the  word  fcrvitium.  See 
Skene  de  verbor.  fignif.  and  Rennet's  Glojfary. 

^etmonium.  An  interlude  or  play  aded  by  interlo- 
cutory perfons.  Before  the  modern  improvements  of 
the  ftage,  thefe  ruder  fort  of  farces  were  even  a  part  of 
the  unreformed  religion.  The  inferior  orders  of  the 
clergy,  affifted  by  boys  and  children,  ufed  to  zSt  over 
fome  hiftorical  comedy  in  the  body  of  the  church,  fuit- 
able  to  the  folemnity  of  fome  high  proceffioa-day. 
Cowell,  edit.   1727. 

^eC\>age,  (mentioned  in  ftatute  i  Rich.  2.  cap.  6.  ) 
That  is,  when  each  tenant,  befides  payment  of  a  certain 
rent,  finds  one  or  more  workmen  for  his  lord's  fervice. 
Inq.-j  Ed.i.  Nott.  Etiamejireligio  ilia  ita  pofitain  fervagia 
per  abbates  Ciftercienfes,  quod  fervitium  Dei  in  hac  parte 
impeditur.  Pia.  Pari.  33  E.  r.  See  ^etUlCC.  King 
John  brought  the  crown  of  England  in  fervage  to  the  fes 
of  Rome.     %  InJi,  274. 

^CCUantBl,  Their  viftuals  and  apparel  regulated,  37 
Ed.  3.  c.  8.  Servants  that  riotoufly  take  their  maflcrs 
goods  to  furrender  upon  proclamation,  and  they  may  be 
committed  till  they  anfwer  to  the  executors,  33  Hen.  6. 
c.  I.     For  other  matters,  fee  ^CttficeCfll,  ^elOll^,  ^m\ 

JlaOotttcrs!,  :3panufacturesf. 

&CtVlt,  Bond-men,  or  fervile  tenants.  Our  northern 
yirwhad  always  a  much  eafrer  condition  than  the  Roman 
flaves.  Servis  non  in  nojlrum  morem  defcriptis  per  fami- 
liam  mini/leriis  utuntur,  Suam  quifqae  fedem,  fuos  pe- 
nates  regit.  Frumenti  nudum  dominus,  out  pecoris,  aut 
vejiis,  colono  injungit,  £jf  fervus  haSlemu  paret.  Tacitus 
de  Moribus  Germanorum,  Which  plainly  defcribes  the 
condition  of  our  Saxon  and  Norman  fervants,  natives  and 
villains,  whofe  fervitude  did  more  refped  their  te- 
nure, than  their  perfons.  No  author  has  fixed  the 
diftindlion  between  fervus  and  villanus,  though  ui  - 
doubtedly  their  fervile  ftate  was  different,  for  they  ajc 
all  along   in  the  Domefday-book  diftinguifhed   from  each 

other.     So  in  Burcefler  there  were ^inque  fervi,  fcf 

viginti  oSfo  villani,  tsTc.  I  fuppofe  the  Jervt  were  thofe 
wnom  our  lawyers  have  fince  called  pure  villanes,  and 
villanes  in  grofs,  who,  without  any  determined  tenure  of 
land,  were  at  the  arbitrary  pleafure  of  the  lord  appoint- 
ed to  fuch  fervile  works,  and  received  their  wages  or 
maintenance  at  difcretion  of  the  lord.  The  other  weie 
of  a  fuperior  degree,  and  were  called  villani,  becaufe 
they  were  villcs  i3  gleba  adfcripti,  i.  e.  held  fome  cot- 
tage and  lands,  for  which  they  were  burdened  with  fuch 
ftdted  fervile  offices,  and  were  conveyed  as  appurtenant 
to  the  manor  or  eftate  to  which  they  belonged.  See 
Rennet's  Glojfary.  The  name  and  quality  of  their  bond- 
age do  often  occur  in  Domefday  regifter  :  And  their  condi- 
tion, no  doubt,  was  worfe  than  that  of  the  bordarii  or 
Cotfeti,  who  performed  likewife  fome  fervile  offices  for 
their  lord,  and  yet  as  to  their  perfons  and  goods  were  not 
obnoxious  to  fervitude,  as  the  proper  Jervi  were.     Thefc 

were 
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were  of  four  forts,  i.  Such  as  fold  themfelves  fOr  a  live- 
lihood. Debtors  that  were  to  be  fold,  for  being  inca- 
pable to  pay  their  debts.  3.  Captives  in  war,  retained 
and  employed  as  perfe<5l  flnves.  4.  Nativi,  fuch  as  were 
born  fervants,  and  by  fuch  defcent  belonged  to  the  fole 
property  of  tiie  Lord. —  All  thefe  liad  their  perfons,  their 
children,  and  their  goods,  at  the  difpofal  of  their  Lord, 
incapable  of  making  any  wills,  or  giving  away  any  mat- 
ter.    Cowell,  edit.  1727. 

^CtUiC0,  (Servhium)  Is  that  fervice  which  the  te- 
nant, by  reafon  of  his  fee,  oweth  unto  his  lord.  Ho- 
toman  thus  defines  it:  Servitium  eji  munus  obfequii  cliente- 
laris,  de  verbis  feudal.  It  is  fometime  called  Servage,  as 
I  R.  2.  cap.  6.  Our  ancient  law  books  make  many  divi- 
flons  of  it,  as  Brailon,  lib.  2.  cap.  16.  and  Britton,  cop. 
66.  into  perfonal  and  real;  alfo  into  military  and  bafc; 
and  Braiion,  ubijupra,  num.  7.  into  intrinfic  and  extrin* 
fic.  Servitium  intrinfecum  is  due  to  the  capital  Lord  of 
the  manor.  Forinjecum  is  that  which  is  due  to  the  Kintj, 
and  not  to  the  capital  Lord.  Service  is  alfo  divided  into 
frank  and  hafe,  the  one  termed  liber um  fetvitium,  the 
other  villenagium.  It  is  alfo  divided  into  contmuai  or 
annual,  and  cafual  or  accidental ;  the  former  is  the  feifin 
of  rent,  the  other,  feifin  of  relief.  Co.  4  Rep.  fol  9. 
BeviWs  cafe.  See  CoppljOlD,  See  S>Orage.  Thomas 
Leigh,  efq;  at  the  coronation  of  King  Charles  the  fecond, 
brought  up  to  the  King's  table  a  mefs  of  pottaj^e,  called 
dillogrouty  which  fervice  had  been  adjudged  him  by  the 
court  of  Claims  in  right  of  the  manor  of  Addingion  in 
Surry,  whereupon  the  Lord  High  Chancellor  preffnted 
him  to  the  King,  who  accepted  the  fervice,  and  after- 
wards knighted  him.     Cowell,  edit.  1727. 

^CtDtte  ana  factamcntS,  The  penalty  of  depraving 
the  facrament  of  the  altar,   i  Ed.  6.  c.  i. 

The  blefTed  facrament  to  be  adminiftered  in  both  kinds, 
1  Ed.  6.  c.  I.  /  7. 

A  repeal  of  all  ads  concerning  religion,  i  Ed.  6.  c.  12. 

For  the  uniformity  of  the  fervice  and  adminiftration  of 
the  facraments,  2i:f  3  Ed.  6.  c.  1.  5  £3"  6  Ed.  6,  c.  i, 
1  £1.  c.  I.     8  El.  c.  1.  f.  2-      13  y  14  Car.  2.  c.  4. 

Penalty  of  reviling  the  prayer-book,  i^c.  2  W  3  Ed.  6. 

C.  1.  /.  2. 

Where  bifliops  may  join  with  juftices  in  determining 
offences,  2  £3"  3  £</.  6.  c.  i.  /  4. 

Prayers  may  be  faid  in  Greek,  Latin,  (sfc,  in  univerH- 
ties,  2  £?  3  Ed,  6.  t.  I.  f.  6.  13  £sf  14  Car.  2.  c.  4. 
/.  18. 

Bifliops,  i^c.  may  punifh  by  church  cenfures,  2  £sf  3 
Ed.  6.  c.  I.  /.  12.  5  is"  6  Ed.  6.  c.  I.  /  3.  1  El.  c. 
2.  f  16. 

All  perfons  to  refort  to  their  parifli  churches,  5  is*  6 
Ed.  6.  c.  1. 

Penalty  to  be  prefent  at  other  worfhip,  5  tS"  6  Ed.  6. 
c.  I.  /.  6. 

Such  fervice  (hall  be  ufed  as  in  the  laft  year  of  King 
H/nry  8.   I  Mar.  J}.  2.  c.  2. 

The  penalty  of  difturbing  a  preacher  or  prieft  faying 
divine  fervice,  or  pulling  down  an  altar,  isfc.  i  Mar,  Jl. 
2.  c.  3. 

Amercement  on  the  parifb,  if  oiFenders  efcape,  iMar. 
fi.  2.  c,  3.  /  8. 

The  penalty  of  not  repairing  to  church  on  Sundays  and 
holidays,   I  El.  c.  2.  f.  14-     35  ^'-  <:■  i- 

Ordinary  may  punifh  offences,   i  El.  c.  2.  f.  23. 

The  bible  and  divine  fervice  (hall  be  tranflated  into  the 
the  Weljh  tongue,  5  £/.  f.  28. 

Penalty  on  perfons  maintaining  do£lrine  contrary  to 
the  articles,   13  £/.  c.ir.  f.2. 

All  ecclefiaftical  perfons  to  read  and  fubfc:ibe  to  tie 
book  of  common  prayer,  i^c.  13  fs"  14  Car.  2.  c.  4. 
15  Car.  2.  c.  6. 

All  perfons  in  ofKce  to  take  the  facrament  and  the  de- 
claration againft  tranfubftantiation,   25  Car.  2.   c.  2. 

Time  given  to  thofe  in  ihe  Fleet,  and  bey.  lul  the  fea, 
until  three  calendar  months  after  their  reiuiii,  13  Geo. 
I.  c.  29.     Four  months,  2  Geo.  2.  c.  31. 

Six  months  given  for  taking  the  facrament,  16  Geo.  2. 
c.  30.  /.  3. 
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Allowance  of  impediments  by  the  ordinary,  for  not  tead- 
ing  the  fervice,  extended  to  the  certificate  ot  fubfcription 
23  Geo.  2.  c.  28. 

Reading  the  articles  to  indemnify  ajainft  neuleft  in  point 
of  time,  23  Geo.  2.  c.  28.  f.  2. 

^CCijire  fetUlaC,  (mentioned  in  (tat.  I  Ed.  4.  cap.  i.) 
Is  v.'ox\d\y  fervice,  contrary  to  fpititual  and  ecclefialtical. 

^CtUientibUS,  Are  certain  writs  touciiing  fervants 
and  their  mafters,  violating  the  ftatutes  made  againft  their 
abufes,  which  fee  in  Reg.  Orig.  f.  189,  190,  i9r. 

^etbititim  feonale  $  pjacuiale,  vvas  not  a  perfonal 

fervice,  but  only  by  reafon  of  the  lands  vvhich  weie  held 
in  fee.     BraSlon,  lib.  2.  cap.  16.  par.  7. 

SetDititttn  fo^tnfecum,'  Was  a  fervite  which  did  not 
belong  to  the  chief  Lord,  but  to  the  King.  It  was  cal- 
led Forinfecum  and  Foraneum,  becjufe  it  was  done  Firis, 
vel  extra  Servitium  quod  fit  domino  capitali.  We  read  fe- 
veral  grants  in  the  Monajlic.  2  torn.  p.  48.  cf  all  li- 
bercie$,  with  the  appurtenances,  folvo  forenfi  Servitio. 

^rtitiwm  lUttUifCCWm,  L  that  fervice  which  was 
due  to  Ujc  Chief  Lord,  ulone  from  his  vafTals.  BraStn, 
lib.  t.  Wf.  16.     Fteta,  lib    3.  c.  14.  par.  7. 

^fCUttium  UfaCTUm,  Wa>,  a  fervice  to  be  done  by  the 
feuda.ory  lera  ts,  who  were  called  liberi  homines,  and  dif- 
tindl  ffom  vajfols;  as  like  wife  was  their  fervice,  for  they 
were  not  bound  to  any  ot  thofe  hdiie  fervices,  as  to  plough 
the  Li-rd's  land,  Wr.  but  only  fo  find  a  man  and  horfc 
to  go  with  the  Lord  into  the  armv,  01  to  attend  his  court, 
b}c.  Sometimes  it  was  calleu  Sfvitium  lilerum  ar- 
morum,  as  in  an  old  rental  of  the  manor  of  South  Mailing 
in  Sujfex,  mentioned  by  Somner  in  his  treatife  of  Gave/' 
kind,  fol.  56. 

&£tDtttHm  regale.  Royal  fervice,  or  the  rights  aad 
prerogatives  that  within  fuch  a  manor  beiong  to  the  King, 
if  Lord  of  it,  which  were  generally  reckoned  to  be  thefe 
fix,  I.  Power  of  judicature  in  matters  of  property.  2. 
Power  of  life  and  death  in  felonies  and  murders.  3.  A 
right  to  waifs  and  ftrays.  4.  AfTelTments.  5.  Minting 
of  money.  6.  Aflife  of  bread,  beer,  weights  and  meafures. 
All  thefe  entire  privileges  were  annexed  to  fome  manors 
in  their  grant  from  the  King,  and  were  fometimes  con- 
veyed in  the  charters  of  donation  to  religious  houfes. 
Paroch.  Antiq.  60. 

^Crtoi  teftamentaleS,  Were  thofe  whom  we  now  caU 
covenant  fervants.  They  are  mentioned  in  the  laws  of 
King  Athelflan,  e.  34. 

^erDittig  arptCtanm'Sl,  is  a  writ  judicial  that  lies  for 
one  diftrained  for  jervices  to  A.  who  owes  and  performs 
to  B.  for  the  acqjittal  of  fuch  fervices.  Reg.  of  JFrits 
Judic.  fol.  27.  a.  &  36.  b. 

^CCUttOJlS  of  llillg:,  Are  fuch  fervants  or  mefTengers 
of  the  marjhal  belonging  to  the  King's  Dench  as  were  fent 
abroad  with  bills  or  writs  to  fummon  men  to  that  court; 
they  are  now  more  ordinarily  called  tipjiaves.  Stat.  2H. 
4.  c.  23, 

j&eneur,  (mentioned  in  flat.  25  Ed.  3.  c.  6.)  Seems 
to  fignify  the  alTefling  or  rating  of  wages. 

&e(IlOn  of  parliament,  The  pafTing  any  bills,  by  giv- 
ing the  Royal  ajfent  thereto,  doth  not  make  a  feffton;  but 
the  feffton  of  parliament  continues  til/  it  be  prorogued  or 

difTolvcd.     See  \par.  In/},  fol.  27. Sejfio  parliament!  ia 

the  fitting  of  the  parliament.     See  19  Fm  Abr.  337,  338. 

^effioniS  of  tlje  peace,  A  court  of  record,  held  be- 
fore two  or  more  jultices  of  peace,  (quorum  unus)  for  the 
execution  of  the  authority  given  iliem  by  their  com- 
miflion,  and  ceitain  a£ls  of  parliament.  And  the  juflicet 
in  fefTions  have  power  to  hear  and  determine  trefpafTes 
againft  the  publick  peace,  i^c.  and  many  offences  by  fta- 
tute.  This  court  is  held  four  times  in  a  year  at  fome 
place  within  the  county,  ^c.  alfo  bffides  the  general  fef- 
fions  of  the  peace,  there  are  privaiL-  feffions  held  by  the 
juffices,  for  divers  particular  branches  of  the  buiitiefs  of 
their  offices.     Dali.  Jvfl.  573.     See  19  Vin.  Abr.  339 — 

358- 

,S>£irtCnj3  fo?  DjDertng  fcrUantS!,  Called  flatute  fef- 
fions, held  b\  conliables  of  hundreds,  l3'c,     5  Elii:.     Sec 

»>'uitiuum  f£iriomti'i. 

3>CfftOnS  fo?  llJf  Ijl'tS!  ann  mcnfurep.     in  London,  four 

jullices  from  amoug  the  mayor,  re«oidcr,  and  aldermen, 

2  ,  (of 
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(of  which  the  mayor  or  recorder  to  be  one)  may  hold  a 
feffions  to  enquire  into  offences  of  felh'ng  by  falfe  weights 
and  meafures,  contrary  to  the  ftatutes ;  and  to  receive 
'  indidlments,  punifh  the  offenders,  &c.  Charter  King 
Cha.  I. 

Settlement  of  tljc  poo;t.    See  ilppjaitfre,  XSattatn, 

'1300^,  Burn's  Jujiice,  tit.  Poor,  and  1 9  P'in.  Abr.  tit. 
Settlement  of  the  Poor. 

&Ct)Cn^Oa'\e,  Wool-key,  how  vefted  in  fruflces  for 
the  King,  fubje£l  to  an  asreemeht  cohcerning  the  free- 
fchool  vn  Seven-oake.      8  Geo.  I.'  <.  31.  ,    '■ 

&eiJCraI  Srtton,  Is  where  two  or  more  p^f  Pons -are  fe- 
verallv  chargjd  in  any  adlion. 

&et!Cral  rOljenant,  A  covenant  ty  fw6  or  more  fe- 
verally  ;  and  in  a  deed  Where  the  covenants  are  feveral 
between  divers  perfons,  they  are  as  feveral  'deeds,'  wrote 
in  one  niece  of  parchment.     5  Rep.  23.  .'        '     • 

^CtCral  tnljCritantC,  An  inheritance  conv«ye3',  f&:''aS 
to  defcend,,  or  come  to  two  perfons  feveialTy  by'iiftoieties, 

g!Cl)Ctai  :tati,  (TalHum  /epareilumll»'hh2ilSf*wheithy 
land  is  given  and  iniiiiled feverolly  toTwo. " ' Fiar  example. 
Land  is  given  to  two  men  and  their  wives,  and  to  the  heirs 
of  their  bodies  begotten,  the  doi:ees  have  joint  eftates  for 
theit  two  lives,  and  yet  they  have  feveral  inheritances, 
becaufe  the  iffue  of  the  une  fball  have  his  moiety,  and  the 
iffvie  nf  the  other,   the  other  moieiy.      Cnuell. 

^tiCral  tCUaUCp,  (Tenura  fparalit]  Is  a  p'ei  or  ex- 
ception taken  to  a  writ  that  is  laid  againft  two  as  joint, 
'<lli\\zh  2i\c  feveral.      Broke,   Ut.  SeveralTcnancy,  fol.  t.]'^. 

itClietance,  I>  the  fmgling  or  fevering  of  two,  or 
mo.'e,  tfiat  are  joined  in  one  writ.  For  example,  If  two 
join  in  a  writ  de  libertate  probanda,  and  the  one  afterwards 
be  nonfuit,  here  feverance  is  permitted;  fo  that  notwith- 
ftanding  the  nonfuit  of  the  one,  the  other  may  feverally 
p'oceed.  F.  N.  B.  fol.  78.  and  Bro.  tit.  Severance  and 
Summons,  fol.  238.  There  is  alfo  5^x/?rfln<rif  of  the  tenants 
in  an  aflize,  as  when  one  or  two,  or  more  diffeifors, 
appear  upon  the  writ,  and  no't  the  other.  New  Book  of 
'Entries,  fol.  81.  and  Severance  in  attaints,  ibid.  fol.  95. 
and  Severance  in  debt,  where  two  or  more  executors  are 
tiamed  plaintiffs,  and  the  one  refufes  to  profecute.  Ibid. 
fbl.  220.  Severance  of  corn  is  the  cuttmg  and  carrying 
it  off  from  the  ground,  and  fometimes  the  fettingout  the 
t^he  from  the  reft:  of  the  Corn,  is  called  Severance.  See 
,  Cro.  Rep.  2  par.  fol.  225.  Tiiere  is  alfo  Severance  in 
^are  impedit.     Co.  Rep.  5-/o/.  97.     See  ^tlltt!tt0ns  ail 5 

^euctance. 
S»e\3crn.    See  fi%  Kdjcrg. 

.'■  ©ttUer,  (Severa  and  Seivera,  et  fojfa  in  locis  paluflri- 
\iis  duiia  ad  aquas  cjicic'ndas,  isfc.)  A  paffage  or  gutter  to 
carry  water  into  the  fea,  or  a  river.  6  H.  b.  cap.  5. 
Smd-  12  Cctr.  2.  cap.  6.  And  commijftonen  of  fewer  s  are 
fuch  as,  by  authontv  under  the  Great  feal,  fee  drains  and 
ditc.'.es  well  kept  and  maincained  in  marfliy  and  fenny 
countiies,  for  the  better  conveyance  of  the  water  into 
the  fea,  and  preferving  grafs  upon  the  land  for  the  feed- 
irig  of  cattle.  See  the  ftatute  15  Car.  2.  cap.  17.  and 
17  Car.  2.  cap.  11.  touch  ng  the  draining  the  great  level 
irf  the  fens  called  Bedford  Level,  and  the  autiiority  of  the 
governor,  bailiff,  ^c.  2.%Commif[ioners  of  Sewers.  Cowell, 
edit.  1727. 

C'lmmiffions  of  fewers  (hall  be  awarded  by  the  Chan- 
cellor, 6  H.  6.  c.  5.  18  H.  6.  c.  10.  23  H.  6.  c.  8. 
12  Ed.  4.  c.  6.  4  H.  -.  c.  I.  6  H.  8.  c.  10.  12 
Car.  2.  c.  16. 

PowL-r  eiven  to  the  commiflioners  to  execute  their  or- 
dinances,  8  H.  6.  e.  3. 

The  aithority,  i^c.  of  commiflioners  of  fewers,  23 
H.  8.  c.  5. 

The  commiffioners  fhall  be  refiJent  in  the  county,  25 
H.  %.  c.  ic. 

The  power  of  taxing  the  Kinb,*s  landb,   3  fs"  4  Ed.  6. 
t.  8. 
.  .     The  cnmmilTioners  in  Gltimorgaiftiire  have  power  to 
•jJrtvent  damage  by  fand  a'ifing  from  the  fea,   i  Mar.  Jl. 

3   '■  "• 

Directions  for  the  commiffions  of  fevters,  and  the  ex- 
ecutfon  of  them,    13  £/.  eg. 
Vol.  II.  N".  125. 
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Fines  to  be  eftreated  yearly,   13  El.  c.  9.  /  6. 

Under  what  penalties,  3  Geo.  i.  c.  15.  /.  12. 

AVater-courfcs  within  two  miles  oi  London  falling  into 
the  Thames,  fhall  be  fuhje(?t  to  the  commifflun  of  fewers, 
3   :ac.  I.  c.  14.     2  !V.  '^ M.  Ji.  2.  c.  8.  /  14. 

For  draining  of  Scdgincre,    ic  fc"  1 1  /jT.  3.  c.  26. 

The  common  council  o{  London  authurifed  to  appoi.Tt 
commiffioners  of  fewers,  19  Car.  2.  c,'  3.  22  £3"  23 
Car.  2.  c.  17.     7  Ann.  c.  <). 

The  commiflioners  impowered  to  decree  copyholds  from 
the  owners  lor  the  taxes,  and  lo  dftrain  goods,  -j  An.  c. 
10.' f.  3.      See  19  rin.  Abr.   tit.  Sewers. 

SnerajcCma.    See  ^eptttagcOma. 

&Crtarp,  [Sextarius)  Was  an  ancient  meafure,  con- 
taining about  our  pint  and  a  half,  (accordmg  to  our  Latin 
di(£lionary.)  The  town  of  Leicejler  paid  among  otiier 
things  to  the  King  yearly,  twenty-five  meafures  called 
Sextaries  of  honey,  as  we  read  in  DomrfJay.  And  in 
Clauf  4  Ed.  3.  m.  26.  we  find  irefdecerti  Sextarios  vini. 
— Et  unum  Sextarium  falis  aptid  Wainf.cte.  Mon.  Angl. 
2.  par.  fol.  849.  b.  Decern  mittas  brafii,  quatuor  Sexta- 
rios avenis  ad  prabendam.  Idem,  i.  par.  fol.  136.  b. 
where  it  feems  to  have  been  ufed  for  a  much  greater 
quantity.  A  Sextary  of  ale  contained  fixteen  Lagenas. 
Cowell,  edit.  \-]i-j.     See  2CoIfcftcr, 

Setter})  lanDg,  (mentioned  in  the  firft  part  of  the 
Baronage  of  England,  fol.  324.)  are  lands  given  to  a 
church  or  religious  houfe,  for  maintenance  of  the  Sextan 
or  facriftan.     Cowell,  edit.  1727, 

Sljacke,  Is  a  cuftom  in  Norfolk  to  have  common  for 
hogs,  from  the  end  of  harveft  till  feed-time,  in  all  mens 
grounds  without  contradiflion.  Co.  7  Rep.  fol.  5.  Cor- 
bet's cafe.  And  in  that  country,  To  go  at  Jljacke,  is  a* 
much  as  to  go  at  large.     Cowell,  edit.  1727. 

SliaUooniS,  Under  what  penalties  not  to  be  exported 
from  Ireland  to  any  place  but  England,  10  isf  11  [F.  7 
c.  10.  "  ■  •*■ 

SljarpitlJj'CO^n,  Is  a  cuflomary  gift  of  «r«,  which  at 
every  Cbrifimas  the  farmers  in  fonie  parts  of  England  give 
to  their  fmith,  for  fliarpning  their  plough-irons,  harrow- 
tines,  and  fuch  like,  and  exceeds  not  half  a  bufhel  for  a 
plough  lar^d.      Cowell,  edit.  IJ2-]. 

Sijatoe,  A  grove  of  trees,  or  a  wood.  "  1  Infl.  fol. 
4.  i.  ■"    ^ 

Sl)ati}al5?ejS,  SoMlers.     Cowell,  edit,  i-jtj. 

SijeaDtnj,  a  riding,  tithing,  or  divifion  in  the  y7(?  «/r 
Man,  where  the  whole  iflmd  is  divided  into  fix  Shead- 
ings, in  each  of  which  there  is  a  coroner  or  chief  confia- 
ble  appointed  by  delivery  of  a  rod  at  the  Tinewald  court, 
cr  annual  convention.  See  King's  Defcription  of  the  Jfk 
of  Man,  p.  17. 

SJjeep,  Not  to  be  exported,  3  H.  6.  c.  2.  22  H.  8. 
c.  7. 

None  to  keep  more  than  22C0  fheep,  25  H.  8.  c.  13. 

The  penalties  of  exporting  iheep  alive,  8  El.  c.  3. 
12  Car.  2.  c.  32. 

Stealing  or  killing  fheep  or  other  cattle,  made  felony 
without  clergy,   14  Geo.  2.  c.  6. 

Extended  to  bull,  cow,  ox,  fteer,  bullrclr,  heifer,  calf, 
and  lamb,   by  15  Geo.  2.  c.  34.     See  Cattle,  SSIOOl. 

Sljecp^filVier,  a  fervlce  turned  into  money,  which 
was  paid  in  refpeft  that  anciently  the  tenants  ufed  to  wafh 
the  Lord's  fheep.      W.  Jones's  Rep.  280. 

Sbeffiell),  Regulation  of  the  courts  h3:on  of  Sheffield 
and  Ecclefal,   in  lork/hire,   29  Geo.  2.   c.  37. 

3^JCriff,  It  feems  that  anciently  the  government  of  the 
county  was  by  the  King  lodged  in  the  Earl  or  Count, 
who  was  the  immediate  officer  to  the  crown;  and  this 
high  office  was  granted  by  the  King  at  wiHj  fometimes 
for  life,  and  afterwards  in  fee  ;  but  when  it  became  too 
burthenfome,  and  could  not  be  commodioufly  executed 
by  a  perfon  of  fo  high  rank  and  quality,  it  was  thought 
neceffary  to  conflitute  a  perfon  duly  qualified  to  officiate 
in  his  room  and  flead;  from  hence  he  is  called  in  Latin 
Vicecomes,  and  Sheriff  from  Shire  Reeve,  i.  e.  governor  of 
the  (hire  or  county.  He  is  likewife  confidered  in  our 
books  as  bailiff  to  the  crown ;  and  his  county  of  which 
he  hath  the  care,  and  in  which  he  is  to  execute  the  King's 
writs,  is  called  a  bailiwick.  Dav.  60.  Savil  43.  i 
8D  Rol. 
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Rsl.  Rep.  274.  Co.  Lit.  168.  VlJe  Pre/,  to  9  Rep. 
Co.  33. 

It  is  faid  by  Lord  Co.ke  and  Dalton,  that  Earls,  by 
reafon  of  their  high  employments  and  attendance  upon  the 
King,  being  not  able  to  follow  all  the  bufiaefs  of  the 
county,  were  deliveted  of  all  that  burthen,  and  only  en- 
joyed the  honour  as  they  now  do,  and  that  labour  was 
laid  upon  the  flierifF;  fo  that  now  the  flieriflF  doth  all  the 
King's  bufinefs  in  the  county  ;  and  ti.e  (heriff,  though  he 
be  flill  called  Vicecomes,  yet  all  he  doth,  and  all  his  autho- 
rity, is  immediately  from  and  under  the  King,  and  not 
ftorn  or  under  the  Earl ;  fo  that  at  this  day  the  ftieriff 
hath  all  the  authority  for  the  adminiftration  and  execu- 
tion of  juflice,  which  the  Count  or  Earl  had  ;  the  King 
by  his  letters  patent  now  committing  to  the  Sheriff  Cu/io- 
dhm  Com'.     9  Co.  49.     Dah.  Sher.  2. 

He  is  therefore  at  this  day  confidered  as  an  rfKcer  cf 
treat  antiquity,  trufl  and  authority,  having,  as  Mr.  Dal- 
ian obferves,  from  the  King  the  cuftody,  keeping,  com- 
mand and  government  (  in  fome  fort)  of  the  whole 
county  commiited  to  his  charge  and  care ;  and,  accord- 
in"  to  my  Lord  Coke,  he  is  faid  to  have  tripliccm  cujiodi- 
am,  viz.  Fttee  ju/litia,  vita  legis  'S  vita  reipublica,  i^c. 
Vita  juftitia  to  ferve  procef^,  and  to  return  indifierent 
juries  for  the  trial  of  mens  lives,  liberties,  lands  and 
goods  ;  vita  legii  to  execute  procefs  and  make  execution, 
which  is  the  life  of  the  law,  and  vita  reipublica  to  keep 
the  peace.     Co.  Lit.  168.     Dalt.  Sh.  5. 

It  feems  that  antiently,  and  before  the  ftatute  g  Ed. 
2.  Sheriffs  were  elefted  by  the  freeholders  of  the  county, 
as  the  coroners  are  at  this  day,  and  confequently  that 
their  offices  did  not  determine  by  the  death  of  the  King. 
2  Inji.  558.      2  Brownl.  282.   but  quare. 

And  though  at  this  day  the  King  hath  the  fole  appoint- 
ment of  (heriffs,  except  in  counties  palatine,  and  where 
thercareyura  regalia,  yet  it  hath  been  adjudged,  that  the 
office  of  (heriff  is  an  intire  thing,  and  that  therefore  the 
King  cannot  apportion  or  divide  it,  that  is,  he  cannot 
determine  it  in  part  as  for  one  town  or  one  hundred  ; 
neither  can  he  abridge  the  fheriff  of  any  thing  incident  to 
or  belonging  to  his  office.  Dav.  60.  4  Co.  33.  Mil- 
ton's c^k,    Dall.Sh.b.     Hob.  1^.     Raym.  2(>Z- 

1 .  TFha  are  qualified  or  exempt  from  ferving  the  office  of 
fheriff. 

2.  Manner  of  appointing  him,  and  of  his  oath. 

3.  Sheriff  can  execute  no  other  ffce  ;  how  long  to  c:nti- 
nue  in  office  ;  and  of  his  jurifdiSlion. 

4.  Sheriff  cannot  difpofe  of  his  bailiwick ;  and  of  his 
power  and  duly  in  appointing  an  under  jhcrff. 

I.  Who  are  qualified  or  exempt  from  ferving  the  office  of 
fherff. 

It  is  provided  by  feveral  afls  of  parliament,  that  no 
man  (hall  be  (heriff  in  any  county,  except  he  have  fuffi- 
cient  lands  within  the  fame  county  where  he  (hall  be 
(heriff,  whereof  to  anfwer  the  King  and  his  people  in 
cafe  that  any  perfon  (hall  complain  againft  them  ;  and 
that  none  that  is  Reward  or  bailiff  to  a  great  lord  (hall  be 
made  (heriff.  9  Ed.  2.  2  Ed.  3.  c.  4.  4  Ed.  3.  c.  9. 
5  Ed.  3.  c.  4. 

It  is  holden  that  the  King  hath  an  intereft  m  every 
fubjedt,  and  a  right  to  his  fervice,  and  that  no  man  can 
be  exempt  from  the  office  of  (heriff  but  by  ad  of  parlia- 
ment or  letters  patent.     Sav.  43.     9  Co.  46. 

And  on  this  foundation  it  was  adjudged  in  Sir  John 
Read'i  cafe,  who  was  made  h:gh  (heriff  of  Hertford- 
fiiire,  at  the  time  he  was  excrimmunicated  for  non-pay- 
ment of  alimony,  that  an  informaiion  properly  lay  a- 
gainft  him  for  not  executing  the  office  ;  though  it  was 
objeded  on  his  behalf,  that  the  oath  and  facrament  in- 
joined  by  a£l  of  parliament  are  neceffary  qualifications 
for  all  (heriff-,  which  he  was  difablcd  to  take  by  reafon  of 
the  excommunication  ;  but  the  court  held  that  he  was 
punifliable  for  not  removing  the  difability,  it  being  in 
his  power  to  get  himfelf  abfolved  from  the  excommuni- 
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cation  ;  and  that  therefore  it  could  be  no  excufc.  a 
Alod.  299.     Attorney  general  v.  Sir  fohn  Read. 

And  though  in  the  above  cafe  it  was  admitted,  that  the 
fubje£l  was  bound  to  ferve  thcKingin  fuch  capacity  as  he  is 
in  at  the  time  of  the  fervice  commanded,  yet  it  was  infift- 
ed  upon,  that  he  was  not  obliged  to  qualify  himfelf  to 
ferve  in  every  capacity  ;  and  that  therefore  a  prifoner  fpr 
debt  is  not  bound  nor  compellable  to  be  (henff,  no  more 
than  a  perfon  is  bound  to  purchafe  lands  to  qualify  him- 
felf to  be  either  a  coroner  or  juftice  of  tlie  peace  ;  and  it 
was  like  wife  faid,  that  by  the  flatute  3  jac.  i.  Every 
recufant  is  difabled  ;  he  may  conform,  but  he  is  not 
bound  to  it  ;  for  if  he  fubmits  to  the  penalty,  it  is  as 
much  as  is  required  by  law.     2  Alod.  301. 

An  information  was  exhibited  againlt  L.  forrefufing  to 
take  upon  him  the  office  of  (heriff  of  Norwich,  who 
pleaded  the  ftatute  13  Car.  2.  by  which  it  is  enaded. 
That  a  perfon  ele£led  to  any  office  in  a  corporation,  (hall 
be  fuch  as  within  one  year  before  hath  taken  the  facra- 
ment according  to  the  church  of  England,  or  elfe  the 
eleflion  (hall  be  void  ;  and  averred,  that  he  had  not  taken 
the  facrament,  i5V.  at  any  time  within  one  year  next 
before  the  eledion  of  him  to  be  (henff,  i^c.  wherefore 
the  ele£lion  was  void.  The  attorney  general  replied,  and 
fet  forth  that  part  of  the  adt  of  unifoimity,  by  which 
every  perfon  is  obliged  to  take  the  facrament  three  times 
in  the  year  according  to  the  liturgy,  i^c.  the  defendant 
rejoined,  and  fet  forth  the  flatute  I  IK  &  M.  for  tole- 
rating diffenters;  and  on  demurrer  it  was  adjudged,  that 
the  defendant's  rejoinder  was  a  departure  from  his  plea, 
and  therefore  could  have  no  advantage  of  the  ad  of  tole- 
ration, fuppofing  it  was  for  his  purpofe,  it  being  a  pri- 
vate flatute,  and  therefore  to  be  pleaded;  and  tho  judg- 
ment was  given  principally  on  this  point,  yet  all  the  judges 
except  Joftice  Sam.  Eyre,  held,  that  this  cafe  was  not 
within  the  meaning  of  the  toleration  ad,  which  was  not 
made  in  favour  of  diffenters,  but  the  contrary,  and  was 
rather  to  exclude  them  from  beneficial  offices,  than  to 
eafe  them  of  offices  of  charge.  Carth.  306.  i  Salk. 
167.     4.  Afod.  26g.     The  King  and  ^4een  V.   Larwood. 

If  a  man  is  difabled  by  a  judgment  in  law  to  bear  an 
office,  he  is  excufedj  nam  judicium  redditur  in  invitum; 
for  though  his  fault  or  negled  was  the  occafion  of  fucli 
judgment,  vet  it  is  a  mark  fet  upon  him  by  the  govern- 
ment.    Sali.  i6S.     c^Mod.2y^. 

And  as  nothing  but  an  invincible  neceffity  can  exempt 
a  perfon  from  ferving  the  office  of  (lieriff,  &c.  on  tnis 
foundation  a  by-law  made  in  London,  that  no  freeman 
chofen  (heriff,  (sfc.  (hall  be  excufed  unlefs  he  voluntary 
fwears  he  is  not  worth  lo.coo/.  i^c.  and  if  he  openly 
refufes  to  take  the  office,  then  to  forfeit  the  fum  of 
400/.  W<r.  was  adjudged  good.  Sali.  142.  Carth.  ^Sq, 
5  Alod.  438.     City  of  London  v.  Vanacre. 

2 .  Manner  of  appointing  him,  and  of  his  oath. 

The  high  fheriff  hath  his  authority  given  him  by  two 
patents ;  by  the  one  the  King  commits  to  him  the  cuftody 
of  the  county  ;  by  the  other  the  King  commands  all 
other  his  fubjeds  within  that  county  to  be  aiding  and  af- 
fifting  to  him  in  all  things  belonging  to  his  office.  Dalt. 
Sh.  7.   where  fee  the  form  of  fuch  patents.  ' 

By  the  ftatute  9  Ed,  2.  The  chancellor,  treafurer  and 
judges  are  to  meet  era/lino  animarum,  being  the  3d  of  A'«- 
vember,  every  year,  in  the  Exchequer  chamber,  to  no- 
minate perfons  to  be  made  (heriffs ;  and  the  manner  is, 
the  lord  chancellor,  treafurer  and  other  high  officers,  be- 
ing of  the  Privy  council,  together  with  the  judges  of 
both  benches  and  the  barons  of  the  Exchequer,  being  af- 
fembled  in  the  Exchequer  chamber,  nominate  three  per- 
funs  in  every  county  to  be  prefented  to  the  King,  that  he 
may  prick  one  of  them  to  be  (heriff  of  every  county. 
Dult.  Sh.  6.  But  it  may  be  put  off  to  another  day. 
Cro.  Car.  13,  595. 

And  yet  the  King  by  his  prerogative  may  make  and 
appoint  the  (lieriffs  without  this  ufual  affembly,  and  elec- 
tion or  nomination  in  the  Exchequer,  as  is  the  daily 
pradice  at  this  djy  upon  the  death  of  any  (heriff.  Dytr 
225.     Dalt.  Sh.  6. 

The 
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The  (heriffj  in  every  of  the  (hires  of  Wales  UtizW  be  no- 
minated yearly  by  the  lord  prefident,  council  and  juftices 
of  IVales,  and  (hall  be  certified  up  by  them  j  and  after 
appointed  and  eiedled  by  the  King  as  other  flieriffs  be,  34 
Hen.  8.  cap.  26.     Dalt.  Sh.  6. 

The  (herifF,  before  he  doth  exercife  any  part  of  his  of- 
fice, and  before  his  patent  is  made  out,  is  to  give  fecu- 
rity  in  the  King's  Remembrancer's  office  in  the  Exche- 
quer, under  pain  of  loo/.  for  the  payment  of  his  pro- 
fers,  and  all  other  profits  of  the  flieriffwick  ;  but  thcfe 
fecurities  are  never  fued,  unlefs  there  is  a  deficiency  in 
the  IherifPs  efFefts.     Dalt.  Sh.  7. 

The  flieriff,  before  he  takes  upon  him  the  exercife  of 
his  office,  mult  not  only  take  the  oaths  of  allegiance  and 
abjuration  injoined  all  officers  by  divers  a£ls  of  parlia- 
ment, but  likewife  a  particular  oath  of  office,  which  is 
faid  to  be  by  the  ancient  Common  law,  and  contains  a 
concife  account  of  the  nature  and  feveral  branches  of  his 
office.  This  ancient  oath  is  fet  down  in  Dalton  9.  Dalt. 
Sb.g.     Dyer  i6S. 

But  there  being  in  this  oath  fomething  which  was 
thought  too  ftrid  ((eeCro.  Car.  26.)  with  refpe£t  to  ftie- 
rifFs,  inftead  thereof  it  is  now  ena£led  by  the  3  Geo.i.  c.  15. 
f.  18.  that  the  following  oath  (hall  be  taken  by  all  high 
flierifFs,  except  the  (herifFsof/;^/«  and  of  the  county  pala- 
tine of  Che/ler,  i5fc.  viz.  I  J.  B.  do  fwear  that  I  will  well 
and  truly  ferve  the  King's  Maje(!y  in  the  office  of  (herilF 

of  the  county  of and  promote  his  Majefty's  profit 

in  all  things  that  belong  to  my  office  as  far  as  I  legally  can 
or  may.  I  will  truly  preferve  the  King's  rights  and  all 
that  belongeth  to  the  crown.  I  will  not  affent  to  decreafe, 
lellen  or  conceal  the  King's  rights,  or  the  rights  of  his 
franchifes  ;  and  wherefcever  I  (hall  have  knowledge  that 
the  rights  of  the  crown  are  concealed  or  withdrawn,  be 
it  in  lands,  rents,  franchifes,  fuits  or  fervices,  or  in  any 
other  matter  or  thing,  I  will  do  my  utmoft  to  make  them 
be  reftored  to  the  crown  again  ;  and  if  I  may  not  do  it 
myfelf,  I  will  certify  and  inform  the  King  thereof,  or 
ibme  of  his  judges.  I  will  not  refpite  or  delay  to  levy 
the  King's  debts  for  any  gift,  promife,  reward  or  favour, 
where  I  may  raife  the  fame  without  the  great  grievance 
to  the  debtors.  I  will  do  right  as  well  to  poor  as  to  rich, 
in  all  things  belonging  to  my  office.  I  will  do  no  wrong  to 
any  man  for  any  gift,  reward  or  promife,  nor  for  favour 
or  hatred.  I  will  difturb  no  man's  right,  and  will  duly 
and  faithfully  acquit  at  the  Exchequer  all  thofe  of  whom 
I  (hall  receive  any  debts  or  duties  belonging  to  the  crown. 
I  will  take  nothing  whereby  the  King  may  lofe,  or  where- 
by his  right  may  be  difturbed,  injured  or  delayed.  I 
will  duly  return,  and  truly  ferve  all  the  King's  writs  ac- 
cording to  the  beft  of  my  (kill  and  knowledge.  I  will 
take  no  bailffs  into  my  fervice  but  fuch  as  I  will  anfwer 
for,  and  will  caufe  each  of  them  to  take  fuch  oaths  as  I 
Ao  in  what  belongeth  to  their  bufinefs  and  occupation.  I 
will  duly  fet  and  return  reafonable  and  due  ilTues  of 
them  that  be  within  my  bailiwick,  according  to  their 
eftate  and  circumdances,  and  make  due  panels  of  perfons 
able  and  fufficient,  and  not  fufpe£ied  and  procured,  as  is 
appointed  by  the  (latutes  of  this  realm.  I  have  not  fold 
or  let  to  farm  nor  contradled  for,  nor  have  I  granted  or 
promifed  for  reward  or  benefit  by  myfelf  or  any  other  per- 
fon  for  me,  or  for  my  ufe,  dire£lly  or  indireiSlly,  my 
(herilFwick  or  any  bailiwick  thereof,  or  any  office  belong- 
ing thereto  or  the  profits  of  the  fame,  to  any  perfon  or  per- 
fons whatfoever.  I  will  truly  and  diligently  execute  the 
good  laws  and  ftatutes  of  this  realm,  and  in  all  things 
well  and  truly  behave  mvfelf  in  my  office  for  flhe  honour 
of  the  King  and  the  good  of  his  fubjefts,  and  difcharge 
the  fame  according  to  the  bed  of  my  (kill  and  power. 
So  help  me  God. 

If  a  perfon  refufed  to  take  upon  him  the  office  of  (he- 
rifF, it  was  ufual  to  punilh  him  in  the  Star-chamber;  and 
ht  may  now  be  proceeded  againft  by  information  in  the 
court  of  King's  Bench.  Alfo  if  he  refufes  to  take  the 
oaths  injoined  him,  or  officiates  in  the  office  before  he 
lath  thus  qualified  himfelf,  the  court,  which  hath  a  ge- 
neral fuperintendancy  over  all  officers  and  mini(ters  of 
juftice,  will  grant  an  information  againlt  him;  and  it 
hath  b:en  held,  that  a  refufal  of  oaths  injoined  to  be  taken, 
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amounts  to  a  refufal  of  the  office.  Dult.  Sb.  15.  Dyer 
167.      3  Lev.  116.      Cart/?.  307. 

If  the  (heri(F  be  not  in  London,  the  oath  may  be  taken 
by  dedimus potejiatem,  directed  to  any  two  juftices  of  the 
peace  of  the  fame  county,  one  to  be  of  the  quorum,  or  to 
any  other  commiffioner  or  commiffioners,  or  before  one 
of  the  judges  of  affife  for  that  county,  or  one  of  the  maf- 
ters  in  Chancery,  who,  it  is  faid,  may  as  well  as  the 
judge  adminifter  fuch  oath  without  any  dedimus.  Dalt. 
Sh.  13,  14. 

If  the  commiffioners  (hall  return  the  commiffion  or 
writ,  and  the  oaths  to  be  taken  when  they  were  not  ta- 
ken, this  is  finable.     Dyer  16S.     Dalt.  Sher.  14. 

It  is  held,  that  the  breach  or  violation  of  this  oath, 
altho'  an  high  ofFence,  is  not  however  perjury,  nor  pu- 
nifhable  as  fuch.     1 1  Co,  98. 

3.  Sheriff  can  execute  no  other  office;  how  long  to  continue 
in  office  ;  and  of  his  jurifdi£}ion. 

It  is  holden,  that  a  (herifF  cannot  be  eledled  knight  of 
the  (hire  for  that  county  for  which  he  is  (herifF.  4  /«/?. 
48,     Lit.  R.  326.     Sir  Simon  Dewe's  "Jour.  38,  436. 

And  altho'  a  (herifF  is  by  virtue  of  his  office  a  confer- 
vator  of  the  peace,  yet  it  is  enadled  by  the  i  Mar.  Ji.  2. 
cap.  8.  fe£l.  2.  that  no  perfon  having  the  office  of  ftierifF 
of  any  county  (hall  exercife  the  office  of  juftice  of  the 
peace  in  any  county  where  he  (hall  be  (herifF  during  the 
time  he  (hall  ufe  the  office  of  (herifF.     Dalt.  Sh.  27. 

By  the  i  Hen.  ^.  cap.^.  it  is  enafted,  Thatnounder- 
(herifF,  (herifF's  clerk,  receiver,  nor  (henfF's  bailifF,  (hall 
be  attorney  in  any  of  the  King's  courts  during  the  time 
that  he  Is  in  office.     Dalt.  Sh.  454. 

By  the  14  Ed.  3.  cap.  7.  Confirmed  by  23  H.  6.  cap. 
8.  It  is  ena(aed,That  no  (herifF,  under  (herifF,  nor  (herifF's 
I  clerk,  (hall  tarry  or  abide  in  his  office  above  one  year, 
upon  pain  to  forfeit  two  hundred  pounds  a  year  as  lon<»- 
I  as  he  occupieth  the  office;    and  every  pardon  made  for 
}  fuch  ofFence  or  forfeiture  (hall  be  void  ;  and  by  42  Ed.  3. 
cap.  9.     All    letters    patent    made  to  occupy    fuch   of- 
fice above  one  year  (hall  be  void  ;  any  words  or  claufe  of 
non objiante ^Mxnto  ivLch  ftatutenotwithftanding  ;  and  that 
whofoever  (hall  prefume  to  take  upon  himfelf  the  office  of 
a  (herifF above  one  year,  by  force  of  fuch  letters  patent, 
(hall  be  difabled    for  ever  after  to  be  (herifF  within   a.ny 
county  of  England. 

By  the  i  Ric.  2.  cap.  J  J.  it  is  enafled,  That  none  that 
hath  been  (herifF  of  any  county  a  year  (hall  be  within  two 
years  next  chofen  again,  or  put  in  the  fame  office,  if 
there  be  other  fufficient.     Confirmed  by  23  H.  6.  eap.  8. 

And  by  the  i  H.  5.  cap.  4.  it  is  enafled.  That  they 
that  be  bailifFs  of  (herifFs  one  year,  (hall  be  in  no  fuch 
office  by  three  years  next  following,  except  bailifFs  of 
(herifFi  which  inherit  in  their  office. 

By  the  Common  law  the  patents  of  (heri(Fs,  like  all 
other  commiffions,  determined  by  the  death  or  demife  of 
the  King;  but  now  by  the  (tatute  7  W.  i^  Mar.  and  i 
An,  fuch  commiffion  (hall  remain  in  full  force  for  the 
fpace  of  fix  months  next  after  fuch  death  or  demife,  un- 
lefs fuperfeded,  determined  or  made  void  by  the  next 
fucceffion.     Dyer  165.     Dalt.Sh.  17. 

But  tho'  fuch  patent  was  determined  by  the  death  of 
the  King,  yet  it  was  adjudged,  that  if  the  (herifF  after 
fuch  demife,  and  before  his  taking  out  a  new  pa'enr, 
fufFered  a  prifoner  to  efcape,  that  an  adion  lay  againfl 
him.     7  Co.  30. 

It  hath  been  held,  that  the  office  of  (herifF  doth  not 
determine  by  the  party's  becoming  a  peer  on  the  death  of 
his  father,  but  that  he  ftill  remains  (herifF  ad  voluntatem 
Regis.     Cro.Eli-z,.  12.     Sit  Lewis  A'lordant's  cafe. 

By  the  fourth  of  H.  4.  cap.  5.  it  is  enafled,  That 
every  (herifF (hall  be  dwelling  in  proper  perfon  within  his 
bailiwick  for  the  time  he  (hall  be  fuch  officer,  and  that 
the  (herifF  (hall  be  fworn  do  do  the  fame. 

Hence  it  is  clear,  that  a  (herifF  hath  no  jurifdidtion  in 
any  other  county,  nor  can  he  do  a  judicial  adf,  and  in 
which  his  perfonal  prefence  is  required,  out  of  his  county; 
but  it  is  held  that  he  may  do  a  miniflerial  z&,  as  make 

a  panel 
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a  panel,  or  return  a  writ  out  of  his  county.  Dalt.  Sh.  2  2. 
9  /f.  4.   1. 

Bjt  if  the  (heriff  be  beyond  fea,  and  maketh  a  panel 
or  any  return  there,  .ind  fend  it  into  England,  it  is  nrit 
good,  for  he  is  an  oflicer  but  only  in  England.  Dait. 
Sher.  22. 

If  on  a  habeas  corpus,  i^c.  the  fheriff  is  comthanded  to 
carry  a  prifoner  to  a  certain  place  oat  of  his  county, 
and' In  doing  this  he  is  obliged  to  go  through  fevetal 
counties,  to  this  fptcial  purpofe  he  hath  authority  in  thefe 
other  counties.     Dalt.  Sher.  23. 

So  if  a  prif6n"er  of  his  own  wrong  (hall  make  atl  efcSpe, 
and  fly  into  another  county,  the  flierlff  or  ^lis  rffice  s, 
upon  frefti  fuit,  may  take  him  again  in  another  county. 
Plowd.  37.     Dalt.  Sher.  23. 

4.  Sheriff  cannot  difpofe  of  his  loiiiwlck ;  and  of  his 
power  and  duly  in  appointing  an  under-JJieriff. 

By  the  23  Hen.  6.  cap.  10.  it  is  provided,  '  That  no 
(herifF  fhall  let  to  farm  in  any  manner  his  coulity,  nor 
anv  of  hi*  bailiwicks,  hundreds  or  wapentakes.' 

"in  tl'e  conftrudlion  hereof  it  hath  been  holden,  that 
'this  is  a  particular  law,  and  muft  be  pleaded,  otherwife 
the  judges  cannot  take  notice  of  it.  ^Keb.  678.  Ellis 
V.  Nelfon. 

It  hath  been  held,  that  a  leafe  thereof,  tho'  no  rent 
was  ever  received,  is  within  the  ftatute;  the  intent  ttiere- 
of  being  that  ftierifF,  (hould  keep  their  counties  in  tlieir 
own  bands.      20 //.  7.   13.     Dalt.  Sher.  23. 

■  It  feems  the  better  opinion,  that  a  leafe,  rerervihg  only 
part  of  the  profits,  is  within  the  ftatute.  Piowd.  87. 
Dalt.  Sher.  23. 

It  hath  been  doubted,  whether  a  leafe  made  by  the 
(herifF  of  his  office  or  county  only  by  parol,  be  within 
the  flatute.     Dalt.  Sher.  24. 

It  hath  been  adjudged  in  the  cafe  of  the  fherifF  of  Not- 
tinghamy  who  took  money  for  his  bailiwick,  which  he 
firft  gave  his  fervants,  and  which  they  fold,  but  he  him- 
fclf  received  the  money,  that  this  was  within  the  ftatute 
4  H.  4.  cap.  5.  which  prohibits  the  letting  to  farm,  tfc. 
under  certain  penalties;  and  that  it  was  not  only  inahm 
prohibitum,  but  likewife  malum  in  Je,  as  tending  to  extor- 
tion and  other  oppreflions.    Moor'^Si.    Slociwith  V.  North. 

By  the  3  Geo.  i.  cap.  i^.feSl.  10.  '  Itfliall  not  be  law- 
ful for  any  perfon  to  buy,  fell,  let  or  take  to  farm,  the 
office  of  under- (herifF  or  deputy-fherifF,  feal-keeper, 
county-clerk,  (liire-cJerk,  gaoler,  bailiff,  or  any  other 
office  pertaining  to  tl  e  office  of  high  (herifF,  or  to  con- 
trail for  any  of  the  faid  offices,  on  forfeiture  of  500/. 
one  moiety  to  his  Majefty,  the  other  to  fuch  as  (hall  fue 
in  any  fourt  at  Wejlminflcr,  within  two  years  after  the 
•ofFence.' 

Provided,  that  nothing  in  this  a£l  (hall  hinder  any  high 
•flierifF  from  conftituting  an  under-fherifF  or  deputy-fherifF, 
as  by  law  he  may,  nor  to  hinder  the  undcr-fherifF  in  any 
cafe  of  the  high  fherifF's  death,  when  he  ac^s  as  high 
(herifF,  from  conftituting  a  deputy,  nor  to  hinder  fuch 
(heriff  or  under-(hcrifF  from  receiving  the  lavvful  p^rqui- 
fites  of  his  office,  or  from  taking  fecurlty  for  the  due  an- 
fvvering  the  fame;  nor  to  hinder  fuch  uhder- (heriff, 
deputy-fheriff,  feal-keeper,  tsV.  from  accounting  to  the 
high  (heriff  for  all  fuch  lawful  fees  as  ft.all  be  by  them 
taken,  nor  for  giving  fecurlty  fo  to  do,  nor  to  hinder  the 
hi»h  (heriff  from  allowing  a  falary  to  his  under-fheriff,  tjV. 
or  other  officers. 

Altho'  the  Kingbv  his  letters  patent  granteth  to  the 
(heriff  cujhdiam  comitattis,  without  any  exprefs  words  to 
make  a  deputy,  yet  hath  the  (lieriff  power  to  make  a 
<ie(iuty  or  under-(heiiff,  who  may  execute  all  the  minif- 
terial  parts  of  the  office;  for  experience,  fays  my  Lord 
Hobart,  proves,  that  many  (hcriffs  cannot  execute  it 
themfelves:  from  the  antiquity  thereof  and  neceffiiy  of 
this  officer,  the  law  takes  notice  of  him,  and  on  his  be- 
ing appointed,  the  law  implicitly  gives  him  power  to 
execute  all  tlie  ordinary  offices  of  the  (heriff  himfelf  that 
can  be  transferred  by  law.     Dalt.  3,  514.     Hob.  13. 

He  is,  fays   my  Lord  Hobart,  in   nature  of  a  general 
bailiff  to  the  (heriff  over  the  whole  (hire,  as  others  are 
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over  the  hundred  ;  and  being  in  effe£l  but  the  (heriff's 
deputy  according  to  the  natilre  of  a  deputation,  is  re- 
moveable  a^  an  attorney  is  ;  and  tho'  made  irrevocable, 
yet  may  the  high  (heriff  remotie  him  ;  but  having  once 
appointed  him,  tho'  he  may  totally  retnove  Jiim,  yet  he 
cannot  abridge  him  of  any  part  of  his  power.  Hob.  13. 
2  Brownl.  281. 

The  high  fheriff  tttay  ieStecute  tfte  office  Wmfelf,  am! 
the  under-(her  ff  hath  not,  ror  ovigh.t  to  hsve,  any  eftate 
or  intereft  in  the  office  itfelf;  neither  mav  he  dij  any  thihg 
in  his  owm  name,  but  only  in  the.  name  of  the  high 
(henff,  w^ho  is  aiifwerable  for  him.  Dalt.  Shtfr.  3. 
Sali.   96. 

By  the  3  Geo.  i.  cap.  I'^.fei?.  8.  it  is  enafled,  '  That  if 
any  (heriff  (hall  die  before  the  expiration  of  his  yeaV,  of 
before  he  be  fuperfeded,  the  under-fheriff  (hall  nevert'hc.' 
lefs  continue  in  his  office,  and  execute  the  fatne  in  thfi 
name  of  the  deceafed,  till  another  (heriff  be  appointed 
and  fworn  ;  and  the  under-fheriff  (li^ll  be  anfwerable  fot 
the  execution  of  the  office  during  fuch  interval,  as  th< 
high  (heriff  would  have  been  ;  and  the  fecurity  given  by 
the  under-'(heriff  and  his  pledges  fhall  ftand  a  fecurity  to 
the  King,  and  all  perfons  whatfoever,  for  the  perform^ 
ing  his  office  during  fuch  interval.' 

The  under-(heriff,  befort  he  intermeddle  with  the  of* 
(ice,  is  to  be  fworn  ;  this  is  injoined  by  the  ftatute  ij 
Eliz.  cap.  12.  and  the  form  of  the  cath  there  prefcribed. 
That  before  this  ftatute  the  under-fceriff  was  never  f^'ord-. 
I  Rol.  Rep.  274.  per  Coke. 

And  now  by  the  2^f-  'f-  '^"P-  '5-  fi^^-  '9-  If  's  o* 
afted.  That  all  under-fheriffs  of  any  counties  iti  South 
Britain^  except  the  counties  in  JVales  and  county  pala^^ 
tine  of  Chefier,  before  they  enter  upon  their  offices,  (hall 
take  the  following  oath,  wz.  '  \  A.B.  do  fwear,  that 
I  will  well  and  truly  ferve  the  King's  Majefty  in  thfe  of* 
fice  of  under-fheriff  of  the  county  of  and  pro*- 

mote  his  Majefty's  profit  in  all  things  that  belong  to  the 
faid  office  as  far  as  I  legally  can  or  may,  and  will  pre* 
ferve  the  King's  rights  and  all  that  belongeth  to  th* 
crown.  I  will  not  affent  to  decreafe,  leffen  or  conceal 
the  King's  rights,  or  the  rights  of  his  franchlfes;  and 
whenfoever  I  (hall  have  knowledge  that  the  rights  of  thfe 
crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents, 
franchifes,  fuits  or  fervices,  or  in  any  other  matter  ot 
thing,  I  will  do  my  uttnoft  to  make  them  be  reftoted  tft 
the  crown  again  ;  and  if  I  may  not  do  it  of  myfelf,  I 
will  certify  and  inform  fome  of  his  Majefty's  judges 
thereof,  and  will  not  refpite  or  delay  to  levy  the  King's 
debts  for  any  gift,  promife,  reward  or  favour,  where  I 
may  raife  the  fame  without  great  grievance  to  the  debtors. 
I  will  do  right  as  well  to  poor  as  to  rich,  in  all  things 
belonging  to  my  office.  I  will  do  no  vvrofig  to  any  mat! 
for  any  gift,  reward  or  promife,  nor  for  favour  or  ha- 
tred. I  will  difturb  no  man's  right,  and  will  truly  and 
faithfully  acquit  at  the  Exchequer  all  thofe  of  whom  I 
(hall  receive  any  debts,  duties  or  fums  of  money  belong- 
ing to  the  crown.  I  will  take  nothing  whereby  the  King 
may  lofe,  or  whereby  his  right  may  be  difturbed,  injured  of 
delayed.  I  will  truly  return,  and  truly  ferve  all  the 
King's  writs  to  the  beft  of  my  (kill  and  knowledge.  I 
will  truly  fet  and  return  reafonable  and  due  iffues  of  them 
that  be  within  my  bailiwick,  according  to  their  eftates 
and  circumftances,  and  make  due  panels  of  perfons  abl* 
and  fufficient,  and  not  fufpcdled  or  procured,  as  is  ap* 
pointed  by  the  ftatutes  of  thisre.i'm.  I  have  not  bought,' 
purchafed,  or  taken  to  farm  or  contrsiSfed  for,  nor  have 
I  promifed  or  given  any  confiderJtlon,  nor  will  I  buy, 
purchafe, %ir  take  to  farm,  or  contract  frr,  promife  of 
give  any  co^ifideratlon  whatfoever  by  my.felf  or  any  other 
perfon  for  mev  or  for  my  ufc,  dire<ffly  or  indirecffiy,  ta 
any  perfon  or  perfons  whatfoever,  for  the  office  of  un- 
der (heriff  of  the  county  of  which  I  am  now  toj 
enter  upon  and  enjoy,  nor  for  the  profits  of  the  fame,l! 
nor  for  any  bailiwick  thereof,  or  any  other  pljce  or  of* 
(ice  belonging  thereunto.  I  have  not  fold  or  contradled!' 
for,  or  let  to  farm,  nor  have  I  granted  or  promifed  foP 
reward  or  benefit  by  myfelf  or  any  other  perfon  for  me,, 
or  for  my  ufe,  dlreffly  or  indireifly,  any  bailiwick  there- 
of, or  any  other  place  or  office  belonging  thereto.    I   will 

truly 
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truly  and  diligently  execute  the  good  laws  and  ftatutes  of 
this  realm,  aiuJ  in  all  things  well  and  truly  behave  my- 
felf  in  the  faid  office  for  his  Majefty's  advantage,  and  for 
the  good  of  his  fubjedls,  and  difcharge  my  whole  duty 
according  to  the  belt  of  my  fkill  and  power.  So  help 
me  God.' 

Which  oath  is  to  be  adminiftered  by  fuch  commiffion- 
ers  as  (hall  be  named  to  admimfter  the  oath  to  the  high 
(heriff,  as  often  as  a  commiffion  of  dedimus  (hall  be  fued 
forth  for  that  purpofe,  or  by  the  barons,  or  one  of  them, 
when  the  (herifF  defires  to  be  fworn  in  town.  See  4  fiat. 
Jhr.  and  19  Vin.  Ahr.  tit.  Sheriff'. 

^IjCl'iffilltp,  (Vicecomitatus)  Is  the (herifFship,  or  time 
of  a  man's  being  j[heriff.      14  Car.  I.  cap.  21. 

S)l)friftotCik,  The  extent  of  a  (herifi's  authority,  13 
El'fi..  cap.  27. 

^Ijeciffj^gCto,  A  rent  formerly  paid  by  the  {heriff; 
and  it  is  prayed  that  the  ftierifF  in  his  account  may  be 
difchargeJ  thereof.      Rot.  Pari.   5  Ed.  3. 

^l}Cl*iff?tOOtl),  Seems  to  be  a  tenure  by  the  fervice  of 
providing  entertainment  for  the  ftierifF  at  his  county 
courts.  Rot.  Plac.  in  Ilin.  apud  Ceflr.  14  H.  7.  In 
Derbyjhire  the  King's  bailiffs  anciently  took  bd.  of  every 
bovate  of  land,  in  the  name  of  the  Sheriff- tooth.  Ryl. 
Plac.  Pail.  653.  And  it  is  faid  to  be  a  common  tax  le- 
•vicd  for  the  fherifF's  diet. 

3>ljClUiug,  ( Monjiratio)  Is  fpecially  ufed  to  be  quit  of 
attachment  m  a  court,  in  plaints  (hewed  and  not  avowed. 
Shep.  Epitom.   i  I  30.      See  |^OUttraU0. 

^IjtdD,  [Scutum)  An  inftrument  of  defence;  (from 
the  Sax.  Scyldan)  to  cover  ;  or  the  Greek,  "Lkuto^,  a  fkin, 
anciently  Ihields  being  made  with  fkins. 

S>Ijtntttg,  (Sax.  Sci/ling,  Lat.  Solidus)  Among  the 
Englrjh-Saxons  pafTed  but  for  ^d.  afterwards  it  contained 
ibd.  and  after  20 d.  In  the  reign  o(  King  fViiiiam  1. 
called  the  Conqueror,  a  (hilling  was  of  the  fame  value  as 
at  this  day.     Leg.  H.  i.  Domefd. 

^I)il\l)tt€,  EJi  emenda  pro  tranfgrejjione  faila  in  nati- 
vam,  earn  impregnando,  Monaft.  Cowell,  edit.  1727. 
Rading.  MS. 

§>lj!)J#tttOncp,  Was  an  impofition  charged  upon  the 
ports,  towns,  cities,  boroughs  and  counties  of  this  realm,  in 
the  time  of  King  CAar/w  i.  by  writs  commonly  called 
fliip  writs,  under  the  Great  (ea\  of  England,  in  the  year 
1635  and  1636,  for  the  providing  and  furnifhing. certain 
(hips  for  the  King's  fervice,  i^c.  which  was  declared  to 
be  contrary  to  the  laws  and  ftatutes  of  this  realm,  the 
petition  of  right,  and  liberty  of  the  fubjefl,  by  flat,  17 
Car.  I.  cap.  14. 

&ljtjjpcr.  Is  a  Dutch  word  fignifying  the  maf^er  of  a 
fliip,  mentioned  in  the  flat.  I  yac.  1.  cap.  3.  We  ufe 
it  lor  any  common  feaman,  and  commonly  fay.  Skipper. 

a)ijipj.'rj>,  In  Kent,  its  inhabitants  taxable  towards  the 
rrp.iir  of  the  King's  ferry.      18  EUz.  cap.  10. 

.S>!;ips.  No  (hips  (hall  be  reftrained  to  come  into 
port,  or  rcffrained  in  felling  their  goods,  28  Ed.  3.  c,  13. 
/  3.      2  R.  2.   c.  4. 

Shall  not  be  forfeited  for  fmall  things  put  on  board 
without  tlie  owner's  knowledge,   38  Ed.  2-  ft.\.   c.  8. 

None  (hall  (hip  goods  but  in  fhips  of  the  King's  li- 
gcance,  5  i?.  I.  /?.  I.  f.  3.  14  ^.  2.  c.  6.  Repealed, 
1  El.  c.  13. 

Ship  of  the  King's  ligeance  (hall  be  freighted  prefer- 
able to  others,  b  R.  2.  c.  8.  4  H.  7.  c.  10.  Repealed, 
1  El.  c.  13. 

Owners  of  (hips  (hall  take  reafonable  freight,  14  R.  2. 
t.  6. 

No  Gofcoin  or  Guien  wines  to  be  imported  b,ut  in  Eng- 
i/^  (hipping,  I  H.  7.  c.  8.  or  Tholoufe  woad,  4  //.  7.  c. 
10.     y  H.8.  c.  2.     23  //.  8.  f.  7.     Repealed,  1  El.  c. 

»3 

The  freight  of  goods  limited,  5^6  Ed.  6.  c.  18. 

The  penalty  of  freighting  foreign  (hips,   I  El.  c.  13. 

Foreign  (hips  not  to  he  employed  coaftwife,  5  El.  c.  5. 
/8.      12  Car.  2.   c.  18./  6. 

What  mariners  may  take  apprentices,  5  El.  e.  5.  /. 
1 2 . 

A  (hip  (hall  not  be  forfeited  for  exporting  corn,  unlels 
the  owner  knew  it,   5  El.  c,  5.  f,  24. 
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The  Trinity-houfe  at  Dcptford  (hall  fet  up  and  preferve 
beacons  and  fea-marks,  8  El.  c.  13. 

Penalty  of  100/.  deftroying  them,  and  if  offender  un- 
able to  pay,  to  be  deemed  convidl  of  outlawry,  8  El.  c. 
»3-  /  4- 

Encouragement  for  the  taking  and  exporting  of  (i(h, 
13  El.  c.  II. 

What  vefTels  not  to  anchor  in  the  fi(hermens  way  on 
the  coa(t  of  Norfolk.   13  El.  c.  \\.  f.  4. 

Hoys  and  plates  not  to  crofs  the  feas,   \2,El.  c.  15. 

They  that  export  goods  in  carracks  or  galleys,  (hall  pay 
aliens  cuftoms,   12  Car.  2.  c.  4.  /.  4. 

Goods  (hall  be  imported  from  the  plantations  in  Englijh 
(hips  only,   12  Car.  2.  c.  18.  /  I. 

And  from  Africa,  Afia,  and  America,  (hall  be  in  Englijh 
(hips,  or  in  (hips  of  the  plantations,    12  Car.  2.  c.  18. 

/3. 

Goods  to  be  imported  in  Englijh  (hipping,  (hall  be 
brought  from  the  firfl:  port  of  (hipping,  12  Car.  2.  c.  18. 
^  4-  .     . 

Shipping  built  in  the  plantations  deemed  Englijh,  12 
Car.  2.  c.  18.  /  7. 

No  goods  or  (lores  of  Mufcovy  or  Turkey,  timber,  fait, 
corn,  tar,  isfc.  hemp,  flax,  raifins,  figs,  piunes,  olive-oil, 
fugar,  pot-a(hes,  wines,  fpirits,  ijfc.  (hall  be  imported  but  in 
(hipping  of  England,  or  of  the  county  from  whence  the 
goods  are  firft  fliipped,  12  Car.  2.  c.  18.  f.  8.  29  Geo. 
2.  c.  34.  /  19- 

Certificates  of  Englijh  (hips  to  be  given  and  regiftered, 
12  Car.  2.  f.  18.  /,  10. 

Not  to  reftrain  the  importing  of  India  goods,  12  Car. 
2.  c.  18.  /  13. 

Not  to  extend  to  Scotch  goods,  feal-oil  of  RuJJia,  (sfe. 

12  Car.  2.  e.  18.  /  16. 

Articles  of  war  for  the  government  of  the  navy,  13 
Car.  2.  Ji.  I.  c.  9.  18  Cur.  2.  c.  35.  21  Gio.  2.  c. 
II.     22  Ge(),  2.  r.  33, 

Foreign-built  (hips  not  to  have  the  .'privilege  of  Englijh^ 

13  y  14  Car.  2.  e.  IJ.  f.  6. 

Ships  trading  beyond  JlAalaga  (hall  have  2  decks,  16 
guns,  and  32  men,  or  pay  one  per  cent,  above  the  cuf- 
toms, 13  W  lifCar.  2.  c.  11.  f.  35.  except  (hips  carry- 
ing fifh  for  a  moiety  of  their  cargo,  /  36.  to  be  Britijh 
caught,  9  Geo.  2.  c.  33.  /  ,3.  . 

Allowances  out  of  the  cultpms  to  new-built  defenfible 
(hips  for  terms  of  years,  13  is"  14  Car.  2.  c.  1 1.  /  37, 
22  £3"  23  Car.  2.  c:  i  \.  f.  13.     ^  JV.i£  M.  c.  24. 

What  goods  (hall  not  be  imported  from  the  Netherlands 
or  Germany,    13  Jjf  14  Car.  2.  c.  \\,  f.  33. 

A  duty  of  5  r.  a  ton  on  French  (hips  trading  to  Englavd, 
12  Car.  2.   c.  18.  /  17.      13  i3'  14  Car.  2.  c.   11.  /'  24. 

No  goods  (except  fait,  wine,  {?V.)  10  be  carried  from 
Europe  to  the  plantations  but  from  England,'  15  Car.  2. 
C.7./.6. 

Every  (hip  arriving  in  the  plantations  to  produce  her 
regifter  to  the  governor,    15  Car.  2.  c.  7.  /.  7. 

Penalties  for  delivering  up  <•{  merchant  (liips,  1 6  Car.  2.' 
c.  6. 

Prize  (hips  made  free,    ig  Car.  2.  c.  11.  ■      " 

Ships  of  2CO  tons  and  16  guns  (hall  not  be  delivered 
up  to  pirates,  tsfc.  without  fighting,  22  i5f  23  Car.  2.  c. 
II. 

Penalty  on  mariners  refufing  to  defend  (hips,  22  fj*  2^ 
Car.  2.  c.  ji.  f.  2,  J. 

The  mafter  having  difcovereda  Turk  or  pirate,  (hall 
not  leave  his  (hip,  22  ia"  23  Car.  2.  c.  11.  /.  3. 

No  (hips  (hall  be  delivered  up  to  a  Turk,  i^c.  not  having 
her  double  number  of  guns,  without  fighting,  22  ^  23 
Car.  2.  f.  II.  /  4. 

Mafter  excufed  if  mariners  mutiny,  22  fs*  23  Car.  2. 
c.Ji.f.S. 

Mariner  mutinying  to  fufFer  death  as  a  felon,  22  (jf  2r9 
Car.  2.  c.  i\.  f.  (). 

Ships  attacking  a  merchant  (hip  may  be  made  prize, 
22  fs"  23  Car.  2.  c.  II.  f.  II. 

Mariner,  &c.  deftroying  his  fliip,  to  fuffer  as  a  felon, 
without  clergy,   22  &  23  Car.  2.  c.  i  i.  f  12. 

A  duty  of  5r.  per  ton  on  foreign  (hips  employed  in  the 
coafting  trade,  i  Jac.  2.  c.  18. 

8  E  A  duty 
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A  duty  of  tunnage  on  (bips  granted,   5  TV.  tg  M.  c.    a 

Cruifers  and  convoys  appointed,  10  IV.  i^  M.  _/?.  J. 
(.  34.     5  IV.  y  M.  c.  20.  /.  46.     6  y/««.  c.  13. 

For  the  government  of  the  navy,    5  IV.  iff  M.  c.  25. 

Method  of  meafuring  (hips,  b  tsf  j  fV.  3.  c.  12. 
/lo. 

Seamen  on  board  coal  (hips  exempted  from  the  prefs, 
6^7  ^^'.  3.  c.  18.  f.  ig. 

Foreign  fliips  not  to  carry  plantation  goods,  7  (^  8 
fV.  3.  c.  22. 

Ships  trading  to  the  plantations  to  be  regiftered,  and  to 
have  a  certificate,  7  i?'  8  ^.  3.  f.  22.  /  17. 

Encouragement  given  to  commanders  and  mariners  to 
defend  (hips,     11  isf  ll  PF.  S-  c.  J.  /.  II. 

Hoys  may  pafs  in  the  port  of  London  with  corn,  i^c.  by 
"tranfire  wiihout  a  cocquet,     i  Ann.  Ji.  I.  c.  26. 

Certificates  of  difcharge  to  be  indorfed  on  coaftlng 
bonds,     1  Ann.  ft .  I.   C.  26.   /  3. 

Deftroying  (hips  by  mariners  to  the  prejudice  of  ow- 
ners  or   merchants,     felony,     i  Ann.  Ji.  I.    f.  9-   /•  4- 

4  Geo.  I.  c.  12.  /  3.     II  Geo.  i.  c.  29.  /6. 

For  enabling  the  mafter,  l^c.  of  Trinity-houfe  to  re- 
build Ed)Jhne  light-houfe,  4  Ann.  cap.  20.  8  Ann. 
c.  17. 

Toll  to  Edyftone  light-houfe  to  be  paid  by  (hips  paf- 
iing  to  and  from  Ireland,    8  Ann.  c.  17.    /.  I. 

Ships  prohibited  to  (top  at  the  King's  moorings,  or 
faften  to  the  King's  (hips,     10  Ann.  c.  17.   /  21. 

Direftions  for  preferving  (hips  in  diftrefs,  12  Ann. 
Ji.  2.  c.  18.     2b  Geo.  2.  c.  19.  f.b. 

Raw  filk  not  to  be  imported  from  the  ftfeights,  ex- 
cept from  the  Grand  feignior's  dominiorts,  b  Geo.  i. 
f.  14. 

Fir  timber  may  be  imported  from  Germany^  6  Geo.  i-. 
c.  15. 

Hovering  (hips  under  50  tons  may  be  compelled  to  come 
into  port,  b  Geo.  i.  c.  21.  /  31.  amended  as  to  the 
bonds,  by  12  Geo.  2.  c.  22. 

Penalty  on  ma(ters  fuft'jring  uncu(tomed  goods  to  be 
delivefed,  or  wool  laden,     6  Geo.  i.  c.  21.  /.  32. 

Ships  of  30  tons  importing  brandy,  i^c,  forfeited,  6 
Ceo.  I.  c.  21.    /.  29. 

Rule  for  the  admeafurement  of  (hips,  bGeo.  i.  cap. 
2»-  /•  33-     Z2Geo.  2.  c.2%.   f.  11. 

Ships  of  40  tons  importing  brandy,  l^c.  forfeited,  8 
Geo.  I.  f.  18.   /  I. 

Captains  of  men  of  war  not  to  take  goods  on  board, 
8  Geo.  I.  c.  24.  /.  8. 

Penalty  for  fo  doing  applied,  one  moiety  to  informer, 
the  other  to  Greenwich  hofpital,     8  Geo.  l.  c.  24.  f.  9. 

For  maintenance  of  the  Skerries  lights,  3  Geo.  2. 
c.  36. 

Not  to  take  in  gunpowder  above  Blackwall,  and  to 
land  their  gunpowder  below  Blackwall,    5  Geo.  2.  c.  20. 

/•  2  ^  3. 

Ships  not  to  fire  guns  above  Blackwall  ^hex  fun-fet,  5 
Geo.  2.  c.  20.  f.  4. 

Not  to  melt  pitch    or  «ar  on  board  above  BlackwaU, 

5  Geo.  2.  c,  20.  /.  4. 

Ships  not  to  moor  in  St.  Saviour's  dock,^  5  Geo.  2. 
c.  20.  /  10. 

Owners  not  to  be  anfvverable  for  the  mafter,  isfc.  be- 
yond the  value  of  fliip  and  freight,     7  Geo.  2.  c.  15. 

Where  freighters  may  file  a  bill  in  equity  to  difcover 
the  total  amount  of  lofs,    7  Geo.  2.  c.  15.  f.  2. 

Ships  may  be  navigated  with  three  fourths  foreigners 
during  the  war,    13  Gm.  i.   c.  c.  3.     28  G«.  2.  c.  16. 

Aliens  may  import  the  goods  of  Spainy  &c.  in  Britijh 
(hips,     17  Gro.  2.  c.  36.  f.  if. 

A  reward  of  20,000/.  for  difcovering  the  North-wejl 
pafTage,     18  Geo.  2.  c.  17. 

Rules  for  the  government  of  (hips  of  war,  fsfr.  18 
Geo.  2.  c.  35.  repealed  24  Geo.  2.  c.  23.  and  that  adf 
extended  to  vefTels  on  the  lakes  in  America,  2gGeo.  2. 
(.  27. 

Prize  (hips  to  be  deemed  Britijh  built,    2oGeo,  2.    cap. 

45-  /■9-     _ 

OfFences  in  burning  or  deftroying  (hips  excepted  out  of 

the  general  pardon,    20  Geo.  2.  c.  52.  /  14. 

Commiffion  of  appeals  confirmed,    22  Geo.  2.  c.  3. 
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Articles  for  government  of  the  navy,  |22  Geo.  2.  c.  33. 

Court  martial  to  try  only  within  the  admiralty  jurif- 
ditSion,    22  Geo.  2.  c.  33.  /  4. 

Land  officer  or  foldier  exempt  from  naval  court  mar- 
tial, 22  Geo.  2.  c.  33.  /  5.  penalty  of  refufmg  to  give 
evidence,  ^c.     22  Geo.  2.  c.  33.  f.  17. 

Penalty  of  perjury,  ibid. 

Powers  of  the  articles  in  force  over  the  crews  of  the 
(hips  loft,    22  Geo.  2.  c.  33.  /  21. 

Pay  of  officers,  iffc.  of  (hips  taken  who  have  behaved 
well,   referved,     2zGeo.  2.  c.  33.   /.  22. 

Within  what  time  the  trial  muft  be,  22  Gee.  2.  cap. 
33.  feS?.  23. 

Penalty  on  officers  taking  freight  Goods  on  board  the 
King's  fliips,     22  Geo.  2.  c.  33.  f.  24. 

Theft  on  board  of  (hips,  ifc.  in  rivers,  deprived  of 
clergy,     24  Geo.  2.    c.  45, 

Stealing  (hipwrecked  good?,  deprived  of  clergy,  26 
Geo.  2.  e.  19. 

Goods  imported  in  Britijh  built  (hips  being  the  pro- 
perty of  foreigners  to  pay  aliens  duty,  29  Geo.  2.  c.  34 
/.  28. 

The  22  Geo.  2.  c.  33.  extended  to  the  lakes,  (sfc,  in 
Nmth America,    2gGeo.  %.  c.  27. 

Agreeing  for  the  raiifom  of  neutral  (hips  is  piracy, 
32  G«.  2.  c.  25.  /  12. 

Marine.-,  while  on  board  King's  fhips  to  be  governed 
according  to  22  Geo.  2.  c.  33.      33  Gw.  2.  c.  8.    /  43. 

^IjiCC,  (Comilatus)  From  the  Saxon  Scir,  or  Scyre,  i. 
e.  to  part  or  divide)  Is  well  known  to  be  a  part  or  por- 
tion of  this  land,  called  alfo  a  county.  King  Alfred  firft 
divided  this  land  into  ^/m,  and  tho(e  again  into  hund- 
reds and  tithings;  of  which  Jhires  iliere  are  in  England 
forty,  and  in  iVales  '^'•.elve;  In  privHegtorum  chartis  ubi 
eonceditur  quieturh  efTe  a  (hiris,  intelligendum  ejl  de  im- 
munitate,  qua  puis  exihiitur  a  ftfia  vel  chir.tela  curiis  vict- 
comitum.  (quas  etiam  (hiras  vacant)  pricftandu  vel  perficieh- 
da.  The  afTizes  of  the  Jhire,  or  theaden.bly  of  jLe  people  of 
a  county  was  z2^tA  jcirgemot  by  the  Saxons.  This  divifion 
made  by  King  Alfred  was  in  Satrapias,  which  we  now 
call  Jhires,  in  centurias,  which  we  call  hundreds,  and  ia 
decenias,  which  we  call  tithings.  The  old  Latin  word 
Wisfcyra,  ^a  lege  olirti  oSlo  jhirte,  id  ejl,  provincia  in- 
dicahantur.      Brompton,  pag.  956. 

^\jVCe^t\ttk,  Is  he  that  keeps  the  county  court ;  hi» 
ofBce  is  fo  incident  to  the  (heriff,  tliat  the  King  cannot 
grant  it.      Mition's  cafe.      4  Rep. 

&})tC0#man,  or  ^cpjef^man,  Was  anciently  judge  of 
the  county,  by  whom  trials  for  land,  (ffc.  were  deter- 
mined before  the  conqueft.      Lamb.  Peramb.  p.  442. 

^^itf^ntote.    See  ^ijtue  and  SCuni. 

^IjOemakerS,  Shall  not  ufe  the  myftery  of  a  tanner, 
i-^  R.  2.  Ji.  i.  c.  12.  21  R.  2.  c.  lb.  2  H.b.  c], 
2  &  ^  Ed.  6.  c.  9. 

Liberty  given  to  (hoemakers  to  tan  their  le?.ther,  4  H. 
4.  c.  35. 

Regulation  for  the  Shoemakers  in  and  about  London, 
4  Ed.  4.  c.  7,  14  &  15  H.  8.  c.  9.  I  £/.  c.  8.  I 
jac.  I.  c.  22.  7^29.      9  Geo.  I.  f.  27. 

Not  to  ufe  the  myftery  of  a  currier,    19  H.  7.    c.  ig. 

Exportation  of  (hoes  and  boots  prohibited,  5  £3"  6 
Ed.  6.  c.  15.  /.  5.  permitted  13  dff  14  Car.  2.  c.  7. 
f.b. 

What  fecurity  to  be  given  not  to  reland  them:  And 
what  drawback  allowed,  9  Ann.  c.  u.  /  39,  40,  41, 
42.      12  Ann.  Ji.  2.   e.  9.  /.  64. 

DireiSions  for  the  performing  (hoemakers  work,  i 
Jac.  I.  C.22.   /.28,  f^c. 

SatisfaiSlion  to  be  made  by  journeymen  purloining 
(hoes,  fjff.     9  Gm.  I.  <.  27. 

And  by  perfons  buying  or  taking  them  in  pawn,  g 
Geo.  I.    f.  27.   /  2. 

Punifhment  of  offenders  unable  to  make  fatisfaflion,  9 
Geo.  I.  f.  27.   /  I,   2. 

Houfes  of  fufpeiled  perfons  to  be  fearched,  and  goods 
fraudulently  obtained  to  be  reftored  to  the  owner,  gGw, 
I.  c.  27.  /  3. 

Perfons  retained,  and  engaging  with  new  mafter  be- 
fore the  firft  work  is  performed,  how  puni(hed,  9  Geo. 
I.   C.2J.    /4. 
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^IjOOtillg,  Shooting  at  perfons  in  any  dwelling  houfe. 
Of  other  place,  felony  without  clergy,  g  Gee.  i.  c.  22. 
j^  &l)OpliflCr0,  Are  thofe  who  fteal  goods  privately  out 
of  (hops ;  which  being  to  the  value  of  5  /.  though  no 
perfon  be  in  the  fliop,  is  felony  excluded  clergy,  by  flat. 
10  faf  II  (f-'ill.  3.  c.  23. 

^IjOjlltnj  and  ^O^littg,  Seem  to  be  words  to  diftin- 
guifh  fella  of  ftieep  ;  Shorling  fignifying  the  fells  after  the 
fleeces  are  Jhorn  ofF,  and  Marling,  alias  Alartling,  the 
fells  flead  off  after  they  are  killed,  or  die.  3  E.  4.  e.  1. 
4  £.  4,  f  3.  12  E.  4.  5.  and  14  E.  4.  c.  3.  Howbeit 
in  fome  parts  of  England  they  underftand  by  a  Shorling, 
a  Bleep  whufe  fleece  is  Jhirn  cfF  ;  and  by  a  Mortling  a 
(heep  that  dies.      Coitell,  edit,   ij^-j, 

^IjO^tfOlD.  The  ancient  cuftom  of  the  city  of  Exeter 
is,  wlen  ihe  chief  lord  in  fee  cannot  be  aiifwered  of  (he 
rent  due  to  him  out  of  his  tenement,  and  no  diftrefs  can 
be  there  levied  for  the  fame,  the  lord  muft  come  to  the 
tenement,  and  there  take  a  ftone,  or  fome  other  dead 
thing  of  thefaid  tenement,  and  bring  it  before  the  mayor 
and  bailiffs ;  and  thus  mnft  he  do  feven  quarter-days  fuc- 
ceflively  ;  and  this  is  called  a  Glebe.  And  if  on  ihefaid 
feventh  quarter-day  the  lord  be  not  fatisfied  of  his  rent 
and  arrear,  then  the  faid  tenement  fhall  be  adjudged  to 
thefaid  lord  to  hold  the  fame  a  year  and  a  day  ;  and  this 
is  called  Gavelock.  And  then  forthwith  proclamation 
fliall  be  openly  made  in  the  court.  That  if  anv  man  pre- 
tends any  title  to  the  f:iid  tenement,  that  he  appear  with- 
in the  year  and  day  then  next  following,  and  fadsfy  the 
lord  of  the  faid  rent  and  arrears  ;  but  if  no  appearance 
be  made,  and  the  rent  not  paid,  then  (Viail  the  lord  come 
again  to  the  faid  court,  and  pray,  that  according  to  tls 
faid  cuflom,  the  faid  tenement  be  adjudged  to  him  in  his 
demefne  as  of  fee,  according  to  the  inteiitior.  of  ti.e  law 
in  fuch  like  cafes,  which  ii  commonly  called  U  ceffavit 
per  biennium.  And  this  cuflom  here  is  called  Jhortfvd, 
and  in  French  foreclofe  ;  and  fo  the  lord  fhall  have  from 
thenceforth  the  faid  tenement,  with  the  appurtenance?, 
in  fee  to  him  and  his  heirs  for  ever.  Izaci's  Antiq. 
Exet.  48. 

^IjielDgliUrp,  Reeulations  of  the  drapers  there,  8 
£//'z.  c.  7.       14  Eliz.  c.  12.   The  flreets  to  be  paved, 

3>ib  9  wOrn,  (Sax.)  /,  e.  Pax  isf  cmcordia,  Spelman 
de  Concil.  I.  torn,  fol.^ig. 

^tca,  or  ^tflja,  a  ditch:  From  the  Sax.  Sic,  lacuna. 
It  is  mentidneci  in  the  M'jnajlicon,   2  torn.  pog.  130. 

^icl),  Sichetum  Si  Sikettus,  A  little  cu-rent  of  water, 
that  ufes  to  be  dry  in  the  fufnmer.  Inter  duos  ftkettos, 
i£€.  Mon.  Ang.  2  par.  fol.  426.  Alfo  a  water-furrow 
or  gutter. 

^tc!tl3.  Was  a  fort  of  money  current  among  the  old 
Englijh,  of  the  value  of  two-pence  :  We  read  it  in  Egbert, 
in  Dialogo  de  Ecclefiojlica  Injlitutione,  pog.  g8.  viz.  That 
■  if  any  of  the  brotherhood  did,  contrary  to  the  canons, 
receive  a  monk  who  left  the  cloyfler,  /ine  Uteris  pacif.cis, 
t^c.  he  was  to  pay  thirty  Siclos,  fifteen  to  ti.e  bilhop,  and 
the  other  fit'ieen  to  the  abbot,  whofe  monk  l.e  (o  received 
without  the  leave  of  the  prior.     Cowell,  edit.  1727. 

^tftJt  alias,  Is  a  fecnnd  writ  fent  out,  where  the  firft 
was  not  executed.  Co.  lib.  4.  fol.  85.  It  takes  name 
from  the  words  in  it.  As  for  example,  Carolus  fecundus 
Dei  gratia,  i^c.  Ficecern.  Midd.  falutem.  Pracipmu's  tibi, 
ficut  alias  pracepimus,  quod  non  omittas,  (Stc.  and  lb  as  m 
the  Capias.  Lambard,  in  his  Trail  of  Procefles,  in  the 
end  of  his  Eirena'cha 

linemen,  or  tUucttmeil,  Are  thofe  that  are  yearly 
chofcn,  according  to  the  cuftom  of  every  parifli,  to  afTift 
the  churchwardens  in  the  enquiry,  and  piefenting  fuch 
offenders  to  the  ordinary  as  are  punifhable  in  the  Court 
Chriftian.      Covjell,  edit.  1727.     See  &>pnOl!alCSf  tCffCS. 

duelings,  Are  meets  or  balks  betwixt  or  on  the  fides 
of  arable  ridges  or  Linds.      Mon.  Ang.   vol.  2.  p.  275. 

^igtllutrt,  A  feal  for  the  fealing  of  deeds  and  charters, 
i^c.  Before  the  time  of  lUlliam  the  Conqueror  the  Englijh 
did  not  feal  with  wax,  but  they  ufually  made  a  golden 
crofs  on  the  parchment,  and  lometimes  an  imprefTion  on 
a. piece  of  lead,  which  hanged  to  the  grant  with  a  firing  of 
filk;  and  this  was  held  a  fufficient  confiimation  of  the 


S     I     L 

grant  itfelf,  without  figning,  or  any  wltneffcs.  The' 
colour  of  the  wax  with  which  the  King's  grants  were 
fealed,  was  ufually  green,  to  figni fy  rem  in  perpetuo  vigore 
permanfuram ;  and  the  impreffion  in  laymens  feals  was, 
a  man  on  horfeback  with  a  fword  in  his  hand,  till  the 
year  12 1 8,  and  then  they  began  to  engrave  their  coats  of 
arms  on  their  feals;  only  the  archbifhops  and  bifhops,  by 
a  decree  of  cardinal  Otto,  who  was  legate  here  in  the 
year  1237,  were  to  have  Sigillum,  puta  nomen  dignitatis, 
officii,  feu  collegii,  ds*  etiam  illorum  proprium  nomen,  qui 
dignitatis  vel  officii  perpetui  gaudent  honore,  infculptum  notis 
(sf  charaSierihus  manifejiis,  ficque  Sigillum  authenticum 
habeatur.      Cowell,  edit.  1727. 

^tgla,  (from  the  Six.  Segel,  velum)  A  fail,  mention- 
ed in  the  laws  of  King  Ethelred,  made  at  fFantage,  cap, 
24. 

^tgn  manual,  Is  where  any  bill  or  writing  is  figned 
under  the  hand  of  the  King,  and  ufually  in  order  to  the 
pafling  of  the  King's  grants,  fcff.  through  the  office's  of 
the  keepers  of  the  feals.  Counteifeitmg  Sian  manual 
made  treafon,   flat.  I  Ma.  feff.  2.   c.  6.      See  ^cal. 

Signet,  Is  one  of  the  King's  feals,  wherewith  his 
private  letters  are  fealed,  and  is  always  in  cuftody  of  the 
King's  fecretaries  ;  and  theie  are  four  clerks  of  the  .WV/j^r- 
office  always  attending.      2  /«/?.  f.  556.      See  §>Cal. 

Stgnifitatltt,  Is  a  writ  de  excommunicato  capiendo^ 
whicii  iffueth  out  of  the  Chancery  upon  a  certificate  given 
by  the  ordinary,  of  a  man  that  ffands  obffinately  excom- 
municate, by  the  fpace  of  forty  days,  for  the  laying  him 
up  in  prifon,  without  hail  or  miinprize,  until  he  fubmit 
himfelf  to  tiie  authority  of  the  church.  And  it  is  fo 
called,  becaufe  the  word  Significavit  is  an  emphatical 
word  in  the  writ.  There  is  alfo  another  writ  in  the  Re- 
gijler,  f.  7.  direfled  to  the  juftices  of  the  bench,  com- 
manding them  to  flay  any  fuit  depending  between  fuch 
and  fuch  by  reafon  of  any  excommunication  alledged 
againfl  the  plaintiff,  becaufe  the  fentence  of  the  ordinary, 
that  did  excommunicate  him,  is  appealed  from,  and  the 
appeal  yet  depends  undecided.     Cowell^  edit.   i']2n.     See 

(IBjcrommimtratton, 

^tgntng  of  deeds  and  wills  is  neceffary  to  make  them 
binding;  (he  figning  a  will  by  the  teftator  is  an  effential 
circumftance,  without  which 'tis  not  a  will;  for  this  is 
exprefly  required  by  the  flat.  29  Car.  2.  c.  3. 

^tgllUni-,  A  crofs  prefixed  to  the  name  of  a  fubfcrjbing 
witr.els,  as  a  fign  of  affent  and  approbation  to  a  charter,  cr 
other  deed,  commonly  ufed  among  the  Saxons,  and  fome 
of  our  firft  Normans,  before  the  common  ufe  of  either 
affixed  or  appending  feals.     Coivell,  edit.  1727. 

^tlcntiariuS!,  Is  one  of  the  privy  council;  [as  filen- 
tium  formerly  fignified  convenlus  privatus.  Radulfus  de 
Diceto,  and  Matt.  Parif  anno  1172. 

&tlk.  Importation  of  wrought  filk  prohibited,  33  H. 
6.  c.  5.  3  Ed,  4.  c.  3.  22  Ed.  4.  c.  3.  I  R.  3.  c.  10. 
I  H.  7.  c.  9. 

Certain  fpecies  of  wrought  filk  prohibited,  and  other 
wrought  filks  permitted  to  be  imported,  19  H.  7.  c.  21. 
Explained  by  3  Geo.  3.  c.  21. 

Regulation  of  the  trade  of  filk- throwing  in  London,  13 
Js"  14  Car,  2.  c.  15.     8  y  9  fF.  3.   c.  36.  /  6. 

Where  offenders  are  to  be  fet  in  the  flocks,  13  iif  14 
Car.  2.  c.  15.  /  7. 

By-laws  to  reftrain  the  number  of  fplndles  to  be  em- 
ployed by  the  filkthrowflers,  or  to  reflrain  them  to  take 
lefs  than  three  apprentices,  made  void,   20  Car.  2.  c.  6. 

Silk  thrown  in  the  gum,    i  ff".  (if  M.  c.  5.  f  2. 

Wrought,  2  fV.  y  M.  fcj  2.  c.  4.  /  3,  4.  4  //'. 
i^  M.  c.  S-  /■  '^-  g  ^  10  li''.  3.  c.  44.  /So.  11  £<f 
12  IV.  3.  c.  3.  /  I. 

And  raw  filk,  2W.l^  M.  feff.  2.  c.  4.  /  f. 

And  filk-ferret,  or  floret,  to  what  duties  liable,  4  Jf 
(jf  M.  c.  s-  /  2. 

Thrown  filk  to  be  impotted  only  from  Italy.  2  TV.  isf 
M.  fl.  I.  c.  9.      I  An.  fl.  I.  c.  27.  c.  28.     2  £3'  3  An.  c. 

'3-        .    . 

Reflri£lions  on  importing  alamodes  and  luflrings,  4 
i^  ^W.[3  M.  c.s.  f  14. 

Permifhon  to  import  fine  Italian  thrown  filk,  ^  W.  (^ 
M.  c.  3. 

Foreign 
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Fi'reiJn  alamodes,  i^c.  to  be  fealed  at  tlieCudom- 
houfe,  5  //■-'.  Jjf  M.  c.  20.  /.  45.     6  £5"  7  IF.  3.  c.  18. 

/    28. 

Alamodes,  ISc.  not  fealed,  forfeited,  8  £3"  g  JV.  3.  f. 
36.     9  ^5=  10  JV.  3.  <•.  43-  /  5- 

No  drawback  on  exportuig  foreign  alamodes,  8  b'  9 
W.  3.  c.  36.  /  5. 

A  duty  per  pound  weight  on  imported  luftrings  and 
alamodes,   9  (if  lO  IV  3.   c.  30. 

Alamodes  and  luftrings  to  be  imported  only  at  London, 
9  cs"  loIV.  1.  c.  43. 

Charter  of  the  luftring  company  confirmed,  9  Is'  10 

ff^-  3-  -^^  43- 

Penalty  on  officers  of  King's  fhips  importing  filks,  9 

iff  \olF.  3.  c.  43.  /  4. 

Penalty  of  500/.  and  pillory  on  altering  the  cuftom- 
fioufe  or  company's  marks,   9  JS'  10  JV.  3.   c.  43.  y!  5. 

Penalty  on  cuftom-houfe  officers  colluding,  9  isf  10 
JV  3.  ..  43-  /  6. 

Wearing  French  alamodes,  ^f.  prohibited,  5  Ann.  c. 
20. 

Officers  of  cuftoms  only  have  power  to  feize,  5  jinn. 
e.  20.  /.  3. 

Foreign  filks  mixfed  with  gold  or  filver,  forfeited,  iffc. 
6  Jnn.  c.  19.  /  14. 

A  duty  on  printed  filks,  callicoes  and  ftufFs,  10  /inn. 
c.  19.  /.  69.  _ 

Perfons  printing  filks,  i^c.  at  other  places  than  tneir 
ufual  refidence,  to  make  a  particular  entry  of  the  filks 
before  printing,    I  Geo.  Ji.  2.  c.  36.  J.  %i. 

Premium  on  filk  manufaftures  exported,  8  Geo.  i.  c. 

'5- 

Two  thirds  of  the  warp  to  be  filk,  9  Geo.  i.  c.  8.  /  9. 

Want  of  certificate  fupplied,    i  Geo.   2.  c.  17.  f.  9. 

The  filk  in  the  fluff  to  be  of  double  the  value  of  the 
bounty,    i  Geo.  a.  c.  17.  /  10. 

The  importation  of  raw  filk  from  the  Streights,  (ex- 
cept from  the  Grand  Seignior's  dominions)  reftrained,  6 
Geo.  I.  c.  14. 

Reward  to  Sir  Thomoi  Lomb  for  inventing  filk  engines, 
5  Geo.  2.  c.  if. 

A  certain  quantity  of  Spanljh  filk  permitted  to  be  im- 
ported,  14  Geo.  2.  c.  4. 

Raw  fiik  oi  China  to  pay  the  fame  duty  as  Italy,  23 
Ceo.  2.   c.  9. 

Raw  filk  of  the  plantations  may  be  imported  free,  23 
Geo.  2.  c.  20. 

Raw  filk  of  Perfia,  bought  in  Rujfia,  may  be  imported 
from  any  port  in  Rujfia.,  23  Geo.  2.  c.  34. 

Foreign  filks  and  velvets  to  be  fealed  at  the  cuftom- 
houfe,   26  Geo.  2.  c.  21. 

On  a(51ion  or  information  for  the  penalties  of  this  afl-, 
defendant  to  give  bail,   26  Geo.  2.  c.  21.  /  8. 

Organzined  Italian  thrown  filk  may  be  imported  from 
any  port  in  any  veflel,  till  l  December  i-JSn  30  Geo.  2. 
e.  i-]. 

Penalty  of  importing  foreign  filk  ribbands,  laces  or 
girdles,   3  Geo.  3.  c.  21. 

ASt  to  prohibit  the  importation  of  foreign  wrought  filks 
and  velvets  for  a  limited  time,  and  for  preventing  unlaw- 
ful combinations  of  workmen  employed  in  the  filk  ma- 
nufafture,   6  Geo.  3.  c.  28. 

^iik<tl)?OtorC  and  tlj^OiUttcr,  (mentioned  in  flat.  14 
Car.  2.  cap.  15.)  Is  a  trade  or  myftery  that  winds,  twifts 
and  fpins  or  throws  filk,  (o  fitting  it  for  ufe;  they  are 
incorporated  by  the  faid  a<ft ;  wherein  there  is  mention 
alfo  o(  fili  winders  and  doublets,  which  are  members  of 
the  fame  tiade.  Cowell,  edit.  1724.  See  20  Car.  2. 
cap.  6. 

giilua  racmia.    See  S)jlua  rafUtta. 

S)imncU,  (Siminellus)  From  the  Latin  Sitnila,  which 
fignifics  the  fineft  part  of  the  flower;  panis  fimilageneus, 
Simnell  bread.  It  is  mentioned  in  flat,  ajfifa panis,  (and  is 
Itill  in  ufe,  efpecially  in  Lent ;)  bread  made  into  a  Simnell 
fhall  weigh  two  (hillings  lefs  than  waftell-breail.  Slat.  51 
H.  3.  The  Engl'iJ}]  Simnell  was  the  pureft  white  bread. 
Cowell,  edit.   1727. 

^intOUP,  (Simonia,  venditto  rei  facta)  So  called  from 
Simon  Magus.     It  was  agreed  by  all  the  juftices,   Trin.  8 
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fac.  That  if  the  patron  prefent  any  perfon  to  a  benefice 
with  cure,  for  money,  that  fuch  prefentation,  i^c.  is 
void,  though  the  prefentee  were  not  privy  to  it ;  and  thie 
flatiite  gives  the  prefentation  to  the  Kinrr.  Co.  12  Rep, 
fol.  74.  Sinwny  may  he  by  compact  between  ftrangexs, 
without  the  privity  of  the  incumbent  or  patron.  Cro. 
I  far.  fol.  331.  Baivderoke^s  cafe.  Hcb.  Rep.  fol.  165. 
Noy's  Rep.  fol.  22.  PafcaWs  cafe,  and  3  Inji.  fol.  153. 
Some  authors  mention  Simoniactim  per  munus  triplex,  and 
tell  us  of  a  perfon  who  took  off  the  cap  of  Grofulan,  an 
archblfhop  of  Milan,  and  fhaking  it,  told  the  people,  IJIe 
Grofulanus  qui  eji  fub  ijla  cappa  (tf  non  de  alio  dico)  ejl 
Simoniacus,  l^c.  per  munus  a  manu,  i.  e.  by  bribery,  per 
munus  a  lingua,  i.  e.  by  favour  and  flattery,  per  munus  ab 
obfequio,  i.  e.  by  a  fordid  fubjediing  himfclf  to  the  patron. 
Cowell,   edit.   1727. 

Simony,   fo  called   from   Simon  Magus,  is  the  buying 
or  felling  holy  orders,  or  fome  cccleiiaitical  benefice.     An 
ecclefiaftical  benefice,   in  the   larger  fenfe  of  it,   in  which 
it  is  here  ufed,  comprehends  not  only  parochial  benefices, 
but   all  ecclefiaftical  dignities   and   promotions.      As  by 
this  offence  worthy  and  learned   men  are  kept  out  of  the 
church,  and  a  door  is,  to  the  great  fcandal  of  religion 
and  prejudice  of  morality,  opened  to  perfons  by  no  means 
qualified  to  difcharge  the  duties  of  the  facred  funftlon, 
it  is  of  the  utmoft  confequence  to  fociety  that  it  be  pre- 
vented.    With  a  view   to  this,  canons  weie  anciently 
made,  by  which  a  very  ftriiSl  oath  was  enjoined ;  and  it 
was  punifhed  with  deprivation  or  difability,  as  the  cafe 
required.      It  has  been  faid,   tiiat  this  was  no  offence  at 
Common  law  ;  and  for  this  the  cafe  of  Gregory  and  Old- 
bury,   in  Aloor  564.  is  relied  on.      It  is  indeed  there  held, 
that  a  bond   to  pay  money  on  a  fimoniacal   contradt  is 
good,  becaufe  fimony  is  no  offeree  at  the  Common  law, 
and  fuch  bond  is  not  made  void  by  any  ftatute :  but  by 
attending  to  what  is  faid   in  other  books,  the  contrary 
perhaps  will  appear.     In  i  InJi.   17.  i.   89.   a.    fimony 
is  fpoke  of  as  a  thing  fo  deteftable  in  the  eye  of  the  Com- 
mon law,  that  a  plaintiff   in  quare  impedit  could    not, 
before  the  ftatute  of  Wejlminjier  2,   recover  damages  for 
the  lofs  of  his  prefentation,   it  being  confidered  as  a  thing 
of  no  value  ;  nor  could  a  guardian  in   focage  prefent  to 
an  advowfon  in  the  tight  of  his  heir,  becaufe,  as  he  could 
take  nothing  for  it,  he  could    not   bring  it  to  account. 
This  dodlrine  is  confirmed  in  ^InJ}.  jj6.  and  the  book 
adds,  that  it  is  the  more  odious  10  the  Common  law,  be- 
caufe it  is  frequently  accompanied  with  perjury,  for  the 
prefentee   is  fworn   to  commit  no  fimony.     In  Cro.  Ch. 
353.  Mackaller  and  Todderick,   it  is  faid  that  this  has  by 
the  law  of  God  and  of  the  land  been  always  accounted  a 
great  offence.     In  Hob.    167.  JVincomb  and  Pullejlon,  it 
is   laid  down,   that  a  bond   on  a  fimoniacal   contract  is 
againft  law,  becaufe  ex  turpi  cauja,  and  contra  bonos  mores; 
nay,  that  it  is  as  void  as  an  ufunous  bond,  which,  if  paid 
by  an  executor,  is  zdevajlavit.     The  fame  is  held  in  Cro, 
Car.  425.   Byrte  and  Manning.     In  Carth.  252.   Barlett 
and  Vinor,   fuch  bonds  are  faid  to  be  void  as  being  againft 
law,  altho'  they  are  not  fo  declared  by  the  ftatute.    Other 
authorities  might  be  added,  but  thefe  are  furely  enough 
to  fliew  that  the   better  opinion  is,  that  fimony  was  an 
offence  at  the  Common  law.     As  neither  the  confider- 
ation  of  the  heinoufnefs  of  the  offence,   nor  the  provifion 
made  againft  it  by  the  Canon  or  Common  law,  was  fuf- 
ficient  to  put   a   ftop  to  this  mifchief,   it  was  at  length 
reftrained  under  fevere  penalties  by  flat.  31  Eliz..  cap.  b, 
4  Bac.  Abr.  465. 

1.  IVhat  fhall  be  deemed  fimony  ;  and  the  penalty  on  this 
offence. 

2.  How  far  bonds  of  reftgnation   are   Inivful ;  and  the 
power  exercifed  over  fuch  bonds  by  the  court  of  Chancery. 

3.  IVhether  the  ordinary  is  obliged  to  accept  a  refignaiicn 
on  fuch  bond  \  and  fome  objeBions  to  th(fe  bonds  confidered. 

I.  What  Jhall  he  deemed  fimoiy  ;  and  the  penalty  on  this 
offence. 

By  ftat.  31  EIi%.  c.  6.  feB.  35.  it  is  enaifled,  '  That 
if  anv   perfon  or  perfon^,  todies   politick  or  corporate, 

fhall 
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fliall  for  any  fum  of  money,  reward,  gift,  profit  or  be-, 
nefit,  direflly  or  indire£lly,  or  for,  or  by  reafon  of  any 
promife,  agreement,  grant,  bond,  covenant,  or  other 
aflurance  of,  or  for  any  fum  of  money,  reward,  gift, 
prcfic,  or  benefit,  directly  or  indire(5tly,  prefent  or  col- 
late any  perfon  to  any  benefice  with  cure  of  fouls,  dig- 
nity, prebend,  or  living  ecclefiiiftical,  or  give  or  beftow 
the  fame  for,  or  in  refpeft  of  any  fuch  corrupt  caufe  or 
confideration;  that  then  every  fuch  prefentation,  colla- 
tion, gift  and  beftowing,  and  every  admiflion,  inftitu- 
tion,  inveftiture,  and  inducflion  thereupon  (hall  be  ut- 
terly void,  fruftrate,  and  of  none  efFciS  in  lawj  and  that 
it  ftall  and  may  be  lawful  for  the  Qneen,  her  heirs  and 
fucceflbrs  to  prefent,  collate  unto,  or  give,  or  beftow 
every  fuch  benefice,  dignity,  prebend,  and  living  eccle- 
ftaftical  for  that  time  or  turn  only ;  and  that  every  per- 
foti  or  perfon',  bodies  politick  or  corporate,  that  fhall 
give  or  take  any  fuch  fum  of  money,  reward,  gift,  or 
benefit,  diredJly  or  indire£tly,  or  that  (hall  take  or  make 
any  fuch  promife,  gratu,  bond,  covenant,  or  other  a/Tu- 
rance,  (hall  forfeit  and  lofe  the  double  value  of  one  year's 
profit  of  every  fuch  benefice,  dignity,  prebend,  and  li- 
ving ecclefiaftical ;  and  the  perfon  fo  corruptly  taking, 
procuiing,  feeking,  or  accepting  any  fuch  benefice,  dig- 
nity, prebend,  or  living,  (hall  thereupon,  and  from 
thenceforth,  be  adjudged  a  difabled  perfon  in  law,  to 
have  or  enjoy  the  fame  benefice,  dignity,  prebend,  or 
living  ecclefiaftical.' 

'Ry  fcSi.  6.  it  is  enaded,  '  That  if  any  perfon  (hall  for 
any  fum  of  money,  reward,  gift,  profit,  or  commodity 
whatfoever,  direi^ly  or  indiredtly,  other  than  for  lawful 
and  ufual  fees,  or  for  or  by  reafon  of  any  promife,  agree- 
ment, grant,  covenant,  bond,  or  other  affiirance,  of  or 
for  any  fum  of  money,  reward,  gift,  profit,  cr  benefit 
whatfoever,  direfily  or  indireftly,  admit,  inftitute,  in- 
ftall,  indutS,  inveft,  or  place  any  perfon  in  or  to  any 
benefice  with  cure  of  fouls,  dignity,  prebend,  or  living 
ecclefiaftical ;  that  then  every  perfon  (o  offending  (hall 
forfeit  and  lofe  the  double  value  of  one  year's  profit  of 
every  fuch  benefice,  dignity,  prebend,  and  living  eccle- 
fiaftical J  and  that  thereupon  immediately  from  and  after 
the  inverting,  inftallation,  or  indutSlion  thereof  had,  the 
fame  benefice,  dignity,  prebend,  and  living  ecclefiallical, 
fliall  be  eftfoons  meerly  void;  and  that  the  patron  or  per- 
fon, to  whom  the  advowfon,  gift,  prefentation,  or  col- 
lation, (hall  by  law  appertain,  fliall  and  may  by  virtue 
of  this  atS  prefent  or  collate  unto,  give  or  difpofe  of  the 
fame  benefice,  dignity,  prebend,  or  living  ecclefiaftical 
in  fuch  fort,  and  to  all  intents  and  purpofes,  as  if  the 
party  fo  admitted,  inftituted,  inftalled,  inverted,  induced, 
or  placed,  had  been  or  were  naturally  dead.' 

By  Se£f.  7.  it  is  provided,  '  That  no  title  to  confer 
or  prefent  by  lapfe,  (hall  accrue  on  any  voidance  men- 
tioned in  this  act,  but  after  fix  months  next  after  notice 
given  of  fuch  voidance  by  the  ordinary  to  the  patron.' 

By  ScSl.  8.  it  is  enatSed,  '  That  if  any  incumbent  of 
any  benefice  with  cure  of  fouls,  (hall  corruptly  refign  or 
exchange  the  fame,  or  (hall  corruptly  take  for  or  in  re- 
fpe<S  of  refigning  or  exchanging  the  fame,  dire(31y  or 
indireilly,  any  penfion,  fum  of  money,  or  benefit  what- 
foever ;  that  then  as  well  the  giver  as  the  taker  of  any 
fuch  penfion,  fum  of  money,  or  other  benefit  corruptly, 
(hall  lofe  double  the  value  of  the  fum  fo  given,  taken,  or 
had.' 

By  Self.  9.  it  is  provided,  '  Thit  nothing  contained  in 
this  a£l  (hall  in  any  wife  extend  to  take  away  or  reftrain 
any  punifhment,  pain  or  penalty  limited,  prefcribed,  or 
infllfted  by  the  laws  ecclefiaftical,  for  any  of  the  offences 
before  in  this  a£l  mentioned,  but  that  the  fame  (hall 
remain  in  force,  and  may  be  put  in  due  execution,  as  it 
might  be  befoie  the  making  of  this  a£t.' 

By  SeSi.  10.  it  is  ena<Sled,  '  That  if  any  perfon  or 
perfons  whatfoever,  (hall  at  any  time  receive,  or  take  any 
money,  fee,  reward,  or  any  other  profit,  direcflly  or  in- 
directly, or  (hall  take  any  promife,  agreement,  covenant, 
bond,  or  Oiher  alTurance  to  receive,  or  have  any  money, 
fee,  reward,  or  any  other  profit,  direflly  or  indiredtly, 
either  to  him  or  themfelves,  or  to  any  other  of  their  or 
any  of  their  friends,  all  ordinary  and  lawful   fees  only 
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excepted,  for  or  to  procure  the  ordaining,  or  mating  of 
any  minifler  or  minirters,  or  giving  of  any  orders  or  li- 
cence, or  licences  to  preach  ;  that  then  every  perfon  and 
perfons  fo  offending,  (hall  for  every  fuch  offence  forfeit 
and  lofe  the  fum  of  forty  pounds  of  lawful  money  of 
England;  and  the  party  fo  corruptly  ordained,  or  madei 
minifter,  or  taking  orders,  (hall  forfeit  and  lofe  the  fum 
of  ten  pounds;  and  if  at  any  time  within  feven  years 
next  after  fuch  corrupt  entering  into  the  miniftry,  or  re- 
ceiving of  orders,  he  (hall  accept,  or  take  any  benefice, 
living,  or  promotion  ecclefiaftical;  that  then  immediately 
from  and  after  the  indudlion,  inverting,  or  inftallation 
thereof,  or  thereunto  had,  the  fame  benefice,  living,  and 
promotion  eccltfiaftical,  (hall  be  eftfoons  meerly  void  ; 
and  that  the  patron  or  perfon  to  whom  the  advowfon, 
gift,  prefentation,  or  collation,  (hall  by  law  appertain, 
may  by  virtue  of  this  afl  prefent  or  collate  unto,  give  or 
difpofe  of  the  fame  benefice,  living,  or  promotion  eccle- 
fiaftical, in  fuch  fort,  to  all  intents  and  purpofes,  as  if  the 
party  {o  induced,  inverted,  or  inftalled,  had  been  or  were 
naturally  dead  ;  any  law,  ordinance,  qualification,  of 
difpenfation  to  the  contrary  notwithftinding.  The  one 
moiety  of  all  the  forfeitures  given  by  this  adl  rtiall  be  to 
her  majerty,  her  heirs  and  fucceffors,  and  the  other  moiety 
to  him  or  them  that  will  fue  for  the  fame  by  aftion  of 
debt,  bill,  plaint,  or  information,  in  any  of  her  Majefty's 
courts  of  record.' 

A  donative  is  not  within  the  words  of  the  flatute  ;  yet, 
as  a  corrupt  prefentation  thereto  is  within  the  mifchief 
intended  to  be  thereby  remedied,  it  is  within  the  mean- 
ing of  it.     Cm.  Car.  331.     Bawderick  and  MackaUer. 

For  the  fame  reafon  the  corrupt  promoting  to,  or  ob- 
taining of  a  curacy,  has  been  held  to  be  fimony.  Carth. 
485.     Bifhop  of  St.  David's  and  Lucy. 

This  offence  is  more  frequently  committed  when  a 
church  is  void ;  but  it  may  be  committed  when  it  is  full. 
If  a  contrad  be  when  a  church  is  full,  to  give  a  fum  of 
money  for  a  prefentation  to  it,  when  it  (hall  become 
void,  this  is  a  fimoniacal  contraft.      i  Brownl.  7. 

So  the  buying  when  a  church  is  full,  with  intent  (o 
prefent  a  certain  perfon,  and  the  prefenting  that  perfon 
when  the  living  becomes  void,  is  fimony.  Lane  102, 
Kitchen  v.  Calvert.     Ncy  25.  IVinchcomb  v.  PuUeJion. 

So  if  one  purchafes  the  next  avoidance  of  a  church, 
with  intent  to  prefent  his  fon  or  kinfman,  and  does  pre- 
fent the  perfon  intended  to  be  prefented,  this  is  fimony. 
Noy  25.     Gcdb.  390. 

So  the  purchafe  of  the  next  avoidance  of  a  church 
when  the  incumbent  is  fick  or  near  dying,  with  intent  to 
prefent  a  certain  perfon,  and  the  prefenting  him,  is  fi- 
mony. JFmch  63.  Sheldon  v.  Brett.  Ncy  25.  Hughes 
390- 

It  has  indeed  been  faid,  that  if  a  father,  the  Incumbent 
being  fick,  purchafes  a  living  without  the  privity  of  his 
fon,  it  is  not  fimony,  although  it  be  with  defign  to  pre- 
fent the  fon,  and  the  fon  is  afterwards  prefented ;  and  to 
this  purpofe  is  the  cafe  of  Smith  and  Sheliurn,  Pafch.  41 
Eliz.  Cro.Eliz.  685.  thedodtrine  laid  down  in  this  cafe  has 
been  fince  contradicted,  and  particularly  in  the  cafe  of 
JFinchcombe  ind  Pullejlon,  Noy  2^.  Pajch.  15  James,  fome 
years  after.  Nor  does  the  reafon  given  in  it,  that  a  father 
is  bound  by  nature  to  provide  for  his  fon,  hold.  If  the 
purchafe  of  a  living  when  full  with  intent  to  prefent  any 
certain  perfon  is,  as  has  been  held,  within  the  (tatute,  how 
can  it  be. lawful,  as  the  words  of  the  flatute  are  general, 
for  a  father  to  do  it?  A  parent  is  by  nature  bound  to 
provide  for  his  fon,  but  this  obligation  tan  never  extend 
to  the  doing  things  prohibited  by  law.  This  way  of  rea- 
foning  would  make  all  fimony  lawful ;  for  as  every  man 
is  as  much,  if  not  more,  bound  by  the  law  of  nature  to 
provide  for  himfelf,  as  his  father  is  to  provide  for  him, 
every  man  might  purchafe  a  living  for  himfelf.  4  Bac. 
Abr.  469. 

Notwithftanding  thefe  determinations,  that  if  one  per- 
fon purchafed  the  next  prefentation  of  a  benefice  when 
full,  with  defign  to  piefent  a  certain  perfon,  and  did 
prefent  him,  it  was  fimony,  it  became  a  doubt  whether 
it  was  fo  for  a  clerk  himfelf  to  purchafe  for  himfelf  the 
next  turn  in  a  living?  To  remove  this  it  was  en; fled, 
8  F  '  That 
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'  That  if  any  perfon  {hall  for  money  or  profit,  in  his  when  it  Oiall  become  void,  and  he  is  afierv/ards  thereta 
Own  name,  or  in  the  name  of  any  other  perfon,  procure  I  prefented,  it  is  a  fimoniacu!  promotion.  Cro.  Car.  425. 
the  next  prefentation  or   collation  to  any  benefice,  and  i  Birt  v.  Manning. 


be  prefented  or  collated  thereto,  it  fhali  be  deemed  to  all 
intents  and  purpofes  a  fimoniacal  contradt.  12  Ann.  Jl. 
2.  cap.  i2.  par.  2. 

From  all  thefe  authorities  it  appears,  that  although  it  he 
lawful,  except  in  the  cafes  excepted,  to  purchafe  the  next 
avoidance  when  a  church  is  full,  there  is  great  danger 
of  being  guilty,  at  leaft  in  foro  confcieniia,  of  this  of- 
fence. It  is  fit  it  fhould  be  fo,  elfe  men  would  be  for 
ever  purchafing  for  their  fons  and  friends,  and  the  almoft 
neceflary  confequence  of  fuch  a  trafHck  in  livings,  would 
be  the  filling  the  church  with  very  improper  perfons.  4 
Bac.  Abr.  469. 

It  is  equally  fimony  where  the  prefentation  is  by  a  per- 
fon ufurping  the  right  to  prefent,  as  if  it  had  been  by 
the  perfon  having  a  good  right.     3 /«/?. '53- 

So  if  a  prefenta-.ion  be  by  one  ufurping  the  right  of 
patronage,  and  pending  a  quart  impedit  for  removing  his 
clerk,  who  is  after  removed,  the  living  is  fold,  this  is 
fimony,  for  the  church  was  never  full  of  that  clerk ; 
and  by  this  means  the  flatute  might  be  eluded,  for  it 
would  only  be  getting  an  ufurper  to  prefent  while  the 
living  was  void,  and  then  felling  it.  3  Lev.  115.  Walk. 
V.  Hamerjly,  S.  C.     2  Vent.  32. 

A  corrupt  contracfl  with  the  wife  of  the  patron  is  fimo- 
niacal, although  the  patron  is  not  privy  to  it.  i  RoL 
Rep.  255.     Cro.  Jac.  385. 

If  a  clerk  contrads  to  give  money  for  bemg  prefented 
to  a  church,  and  is  after  prefented  gratis ;  this  is  fimony. 
Lane  103.  Kitchin  v.  Calvert. 

In  this  cafe  the  clerk  is  an  unfit  perfon,  for  having  at 
that  time  been  capable  of  intending  to  buy  a  living  cor- 
ruptly. It  alfo  implies  fome  defed  in  him ;  for  the  pre- 
fumption  is  that  perfons  well  qualified  will  always  be 
preferred,  and  have  therefore  no  need  to  purchafe.  With 
this  agrees  Cro.  Eliz.  789.  where  fimony  is  faid  to  he  vo- 
luntas five  defiderium  emendi  vel  vendendi  fpiritualia  vel 
Jpiritualibus  adharentia. 

This  offence  may  be  by  a  corrupt  contraft  between 
ftrangers,  even  when  neither  the  ptron  nor  incumbent 
is  privy  to  it  5  for  if  there  be  a  corrupt  contraft,  it  mat- 
ters not  by  whom  it  is  made :  But  in  this  cafe  the  pre- 
fentee  is  not  ftmoniacus,  and  only  fimoniace  promotus. 
Cro.  Cai.  331.  Bawderick  t/.  Mackaller.  Sid.  329.  3 
Lev.  337.     Lane  103.  Kitchin  v.  Calvert. 

A  fecond  brother,  having  a  right  to  prefent,  made  a 
corrupt  contrail  to  prefent  a  certain  perfon ;  but  in  or- 
der to  elude  the  flatute  furrendered  the  right  of  prefcnt- 
ing  to  his  elder  brother.  He  not  being  privy  thereto 
prefented  the  perfon  who  by  the  agreement  was  to  be 
prefented.  It  was  held  that  the  corrupt  contrad  is  fimo- 
ny, and  that  its  being  performed  by  an  innocent  perfon 
makes  no  alteration  in  the  cafe.  Lane  73.  Calvert  v. 
Kitchen. 

An  agreement  was  between  Richards  a  friend  of  Bough- 
ton's  and  Taylor,  that  Boughton  fhould  prefent  Hide,  and 


Thefe  three  laft  cafes  may  ferve  to  confirm  what  has 
been  obferved,  that  in  the  cafe  of  fimony,  it  is  unlaw- 
ful for  a  father  to  do  what  may  not  be  done  by  a 
ftranger. 

If  an  agreement  be  to  pay  five  pounds  per  annum  to 
the  widow  of  the  laft  incumbent,  or  ten  pounds  per  an- 
num to  his  fon  fo  long  as  he  fliall  be  a  ftudent  at  Cam- 
bridge and  unpreferred,  neither  of  thefe  is  fimony.  Naj 
142.   Baker  v.   Alounford. 

A  bond  with  condition  that  the  incumbent  fliall  not 
be  abfent  eighty  days  in  a  year  from  his  living  is  not 
fimoniacal ;  this  being  a  lawful  condition,  i  Rol.  Rep. 
Carey  v.  Teo. 

A.  covenanted  that  B.  his  fon  fhould  marry  C.  the 
daughter  of  D.  in  confideration  of  this  marriage  D.  co- 
venanted to  advance  300/.  for  his  daughter's  portion, 
and  A.  covenanted  to  fettle  certain  lands  on  B.  and  C. 
there  were  alfo  covenants  on  the  part  of  A.  far  the  va- 
I  lue  of  thefe  lands  and  quiet  enjoyment,  and  a  covenant 
on  the  part  of  D.  to  procure  a  certain  benefice  for  B.  on 
the  next  avoidance  of  it.  It  was  held  that  this  was  no 
fimoniacal  contradl,  it  not  being  in  confideration  of  the 
marriage,  but  a  diftincl  and  independent  covenant  with- 
out any  apparent  confideration,  and  as  not  averred  to  be 
a  fimoniacal  contraft  fhall  not  be  fo  intended.  Cro.  Car. 
426.  Byrte  v.  Manning.  The  dodrine  laid  down  in 
this  cafe  was  confirmed  in  Lutw,  343.  Pyie  v.  Pullen. 


2.  How  far  hands  of  refignaiion  are  lawful;  and  the 
power  exercifed  over  fuch  bonds  by  the  court  of  Chancery. 

A  bond  of  refignation  is  a  bond  given  by  the  perfon 
intended  to  be  prefented  to  a  benefice,  with  condition  to  re- 
fign  the  fame;  and  is  fpecial  or  general.  The  condition 
of  a  fpecial  one  is  to  refign  the  benefice  in  favour  of  fome 
certain  perfon,  as  a  fon,  kinfman,  or  friend  of  the  pa- 
tron, when  he  (hall  be  capable  of  taking  the  fame ;  by  a 
general  bond  the  incumbent  is  bound  to  refign  on  the  re- 
queft  of  the  patron.     4  Bac.  Abr.  470. 

A  bond  with  condition  to  refign  within  three  months 
after  being  requefted,  to  the  intent  that  the  patron  might 
prefent  his  fon  when  he  fhould  be  capable,  was  held  good  ; 
and  the  judgment  was  affirmed  in  the  Exchequer  cham- 
ber ;  for  that  a  man  may  without  any  colour  of  fimony 
bind  himfelf  for  good  reafons,  as  if  he  takes  a  fecond  be- 
nefice, or  if  he  be  non-refident,  or  that  the  patron  may  pre- 
fent his  fon,  to  refign ;  but  if  the  condition  had  been  to 
let  the  patron  have  a  leafe  of  the  glebe  or  tithes,  or  to 
pay  a  fum  of  money,  it  had  been  fimoniacal.  Cro.  Jac. 
248.   Jones  V.   Laivrence. 

Tiie  dodrine  laid  down  in  Jones  and  Lawrence,  which 
was  in  the  cafe  of  a  fpecial  bond,  was  not  many  years 
after  extended  to  that  of  a  general  bond,  and  the  judg- 
ment in  this  laft  was  alfo  affirmed  in  the  Exchequer  cham- 
ber.    Cro.  Car.  180.  Babington  v.  Wood. 

The  authority  of  thofe  two  cafes  having  been  repeated- 


that    Taylor  fliould   pay   Richards    20/.  per  am.  for  fix     \y  recognifed,  at  length  it  was  confidered  as  a  point  fet- 


years,  in  cafe  Hide  fo  long  lived,  for  the  ufe  of  Boughton. 
In  quare  impedit  Hide  pleaded  he  had  no  notice  of  the 
agreement  at  or  before  his  prefentation.  On  demurrer  it 
was  held  that  the  corrupt  contrad  was  enough,  and  that 
it  was  immaterial  whether  he  had  notice  or  not.  3 
Lev.  338.   Rex  v.  Hide  and  others. 

If  a  ftranger,  the  church  being  void,  contrafls  with 
the  patron  for  a  grant  of  the  void  turn,  and  prefents  a 
clerk  not  privy  to  the  contrad  ;  yet,  although  the  giant 
being  of  a  cbofe  in  adion  is  void,  as  the  incumbent  comes 
in  by  a  fimoniacal  contrail,  he  is  not  to  be  confidered  as 
an  ufurper,  but  as  one  fimoniact  promotus.  Cro.  Eliz, 
788.  Baker  v.  Rogers. 

So  where  a  father,  the  church  being  void,  contrails 
with  the  grantee  of  the  void  turn  to  permit  the  grantor 
to  prefent  his  fon,  and  it  is  done,  this  is  a  fimoniacal 
promotion.     Cro.  Jac.  533.   Booth  v.  Potter. 

So  if  a  father,  in  confideration  of  a  clerk's  marrying 
his  daughter,  doth  covenant  with  the  father  of  the  clerk, 
to  procure  for  him   a  prefentation  to  a  certain    church 


tied,  tiiat  a  general  bond  of  refignation  is  good,  and  the 
court  refufed  to  let  the  validity  of  it  be  called  in  quef- 
tion.      Sir.  227.   Peele  v.   Countefs  of  Carlifle. 

So  in  a  late  cafe,  Mr.  Serjeant  Draper  being  about  to 
argue  againfl  the  validity  of  fuch  a  bond,  he  was  flopped 
by  the  court.  MS.  Rep.  Trin.  27  Geo,  2.  Wyndham 
v.   Bower. 

If  a  bond  of  refignation,  which  ought  only  to  be 
made  ufe  of  to  keep  the  incumbent  to  refidence  or  good 
behaviour,  be  made  an  improper  ufe  of,  the  court  of 
Chancery  will  interpofe.  Chan,  Prec,  513.  2  Chan. 
Rep.  399. 

A  perpetual  injundlion  was  granted  againft  fuch  a  bond, 
becaufe  it  appeared  on  hearing  the  caufe,  that  the  patron 
had  made  ufe  of  it  to  prevent  the  incumbent  from  de- 
manding his  tithes,      l  Vern.  ^11.   Durjlon  v.  Sands. 

A  bill  being  brought  to  be  relieved  againft  a  judgment 
obtained  on  a  bond  to  refign  upon  requeft,  it  appeared  to 
have  been  offered  to  the  incumbent,  that  if  he  would 
give  700./.  he  fhould  not  bs  fued  upon  it,     Satisfadlion 

was 
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was  ordered  ta  be  entered  upon  the  judgment,  and  a  perpe- 
tual injundlion  was  granted.  A  new  bond  of  refigna- 
tion  in  penalty  of  200/.  a  much  lefs  fum  was  indeed  de- 
creed >  but  no  adtion  was  to  be  brought  on  it  without 
leave  of  the  court :  And  the  lord  keeper  laid  he  did  not 
know  that  fucn  bjud.s  were  uled  before  the  flatute;  that 
ihey  had  been  fince  allowed  only  to  preferve  the  benefice 
*  for  the  patron  himCelf,  or  fome  child  or  friend  of  his,  or 
to  picvent  non-refidence  or  a  vicious  courfe  of  life  in  an 
incumbent ;  and  that  though  a  bond  be  to  refign  general- 
ly, he  would  not  allow  it  to  be  put  in  fuit  unlefs  fome 
fuch  reafon  was  fhewn  for  requiring  a  refignation,  be- 
caufe  a  door  would  be  thereby  opened  for  fimony.  Eq. 
Cafei  Abr.  86.      Hilliard  v.  Stapleton. 

On  a  bill  to  be  relieved  againft  a  judgment  on  fuch  a 
bond,  the  defendant  proved  mifbehaviour,  and  it  was  for 
that  reafon  difmifled.  Eq.  Cafes  Abr,  228.  Hodgfon  v, 
Thornton. 

So  a  bond  to  refign  on  lequeft  ihall  not  be  made  ufeof 
to  turn  out  the  incumbent,  unlefs  there  be  non-refidence 
or  grofs  mifbehaviour  ;  and  if  any  other  ufe  be  made  of 
it,  the  court  will  grant  an  injunftion.  Chan,  Prec.  513. 
Hawkins  v.  turner. 

From  fome  of  thefe  cafes,  and  particularly  the  laft 
which  was  Pafch.  5  Geo.  there  is  reafon  to  conclude  that 
general  bonds  of  refignation  were  not  then  held  good  in 
equity  :    But  later  determinations  fliew  that  they  now  are. 

A  bond  to  refign  generally  has  been  often  held  good  in 
the  court  of  Chajicery.  Str,  227.  Peelc  v.  Countefs  of 
Carlifle. 

Capel,  on  prefenting  Peek  to  a  living,  took  a  bond  to 
jefign  when  the  patron's  nephew  for  whom  it  was  in- 
tended fliould  be  of  age.  At  his  coming  of  age  it  was 
agreed  that,  inftead  of  refigning,  he  (hould  continue  to 
hold  the  living  on  paying  the  nephew  30/.  per  annum. 
After  paying  this  feven  years,  Peele  refufed  to  pay  it  any 
longer.  The  bond  hereupon  being  put  in  fuit,  Peele 
brings  his  bill  to  have  an  injumSlion,  and  to  have  the  mo- 
ney repaid.  An  injun£lion  was  granted,  not  as  was  faid 
on  account  of  the  invalidity  of  the  bond,  for  that  was 
held  to  be  good,  but  becaufe  an  ill  ufe  had  been  made  of 
it.  As  to  the  money  which  had  been  paid  on  the  fimonia- 
cal  contradl,  Peele  was  left  to  his  remedy  at  law  for  it. 
Str.  534.  Peele  v.  Capel. 

3.  Jf^ether  the  ordinary  is  obliged  to  accept  a  refigna- 
tion on  fuch  bond ;  and  fome  objeiiions  to  thefe  bonds  con- 
fidered. 

However  it  may  be  now  fettled,  that  fuch  bonds  are 
good  both  in  law  and  equity  ;  a  queftion  has  arifen,  and 
is  not  perhaps  fettled  by  judicial  determinations,  whether 
the  ordinary  is  obliged  to  accept  a  refignation  on  fuch  a 
bond  ?  It  is  in  the  power  of  the  ordinary  to  difcourage  the 
ufe  of  fuch  bonds,  for  he  may  refufc  to  accept  a  refigna- 
tion made  by  conftraint  of  one  of  them.  If'atf.  Com. 
Inc.  24. 

The  bifliop  refufed  to  accept  a  refignation  on  fuch  a 
bond,  and  ordered  the  incumbent  to  continue  to  ferve  the 
cure,  declaring  that  he  would  never  countenance  fuch 
unjuft  pradlices.      2  Chan.  Rep.  398.  Durjlon  v.  Sands. 

An  ordinary  is  not  obliged  to  accept  a  refignation  on 
fuch  a  bond,  unkfs  there  be  juft  caufe  to  turn  the  in- 
cumbent out  of  the  benefice.  Chan.  Prec.  ^1^.  Hawkins 
V.  Turner. 

In  a  late  cafe  a  grant  was  to  a  clerk  of  the  two  firfl  of 
three  livings  which  (hould  fall,  provided  he  was  capable 
•  when  they  did  fall  of  holding  them.  la  order  to  make 
himfelf  capable  of  taking  one  of  thefe  benefices,  Griffith 
I  the  clerk  tendered  a  refignation  of  another  benefice  to  the 
ordinary,  but  he  refufed  to  accept  it.  One  of  the  quef- 
tions  made  in  this  cafe  was,  whether  the  ordinary  was 
obliged  to  accept  this  refignation?  It  was  infilled  by  Mr. 
Henley  on  one  fide,  that  no  cafe  could  be  adduced  to 
(hew  that  the  ordinary  can  arbitraril'/  refufe  to  accept  a 
refignation  of  a  benefice.  Mr.  Attorney  Murray  who 
was  on  the  other  fide  contented  himfelf,  as  to  this  objec- 
tion, with  faying,  that  the  plaineft  points  having  fcarce 
ever  been  called  in  queftion  are  fupported  by  the  feweft 
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authorities.  No  decree  was  made  as  to  this  point  j  but 
Lord  Hardwicke  intimated  it  once  or  twice  fo  ftrongly  to 
be  his  opinion,  that  the  ordinary  ought  to  have  accepted 
the  refignation,  that  he  did  afterwards  accept  it.  What 
fell  from  thefe  great  men  on  this  occafion,  is  enough  to 
render  the  dodfrine  of  the  two  laft  cafes  fufpicious:  For 
if  thefe  are  law,  fome  notice  would  undoubtedly  have  beea 
taken  of  them.  This  was  not  indeed  in  the  cafe  of  a  re- 
fignation bond  ;  but  it  was  perhaps  a  ftronger  cafe  j  fop 
if  the  ordinary  cannot  refufe  where  as  here  a  clerk  would 
refign  meetly  to  take  another  benefice,  it  would  be  ftrange 
to  hold  he  may  refufe  a  refignation  made  at  the  requeft 
of  a  patron,  in  confequence  of  an  agreement  with  him, 
which  it  has  been  again  and  again  determined  both  at 
law  and  in  equity,  he  has  a  right  to  make.  Marquis  of 
Rockingham  v.  Griffith,  Ea/ler  term  27  Geo.  1. 

Whatever  doubt  may  ftill  remain,  as  to  the  ordina- 
ry's being  obliged  to  accept  a  refignation  on  fuch  a  bond, 
thefe  two  things  have,  as  will  prefently  appear,  been  de- 
termined ;  that  the  patron  cannot  prefent  again  till  he 
has  accepted  it;  and  that  whether  he  does  or  not,  the  ob- 
ligor is  liable  to  the  penalty  of  the  bond,  if  he  undertakes 
as  is  ufually  done  for  the  acceptance  of  the  ordinary.  4 
Bac.  Abr.  473. 

If  a  prefentation  be  made  before  the  bifliop  accepts  the 
refignation  of  the  laft  incumbent,  it  is  void.  Cafes  in 
the  time  of  ^een  Anne  276.  Riely  v.  Adams.  Noy 
i^-j.     Cro.  Jac.  198. 

If  the  obligor  binds  himfelf  to  refign  a  benefice,  it  is 
upon  him  to  procure  the  ordinary's  acceptance  of  his  re- 
fignation.    Lutw.  693.  Studholme  v.  Norrifon. 

To  an  aflion  upon  a  bond,  with  condition  fo  to  refign 
on  requeft  that  the  patron  may  prefent  again,  it  was 
pleaded  that  the  ordinary  would  not  accept  the  defendant's 
refignation.  On  a  demurrer  this  plea  was  held  bad  j  and 
per  cur',  it  (hould  have  been  averred  that  the  ordinary  ac- 
cepted the  refignation,  for  his  acceptance  being,  as  is 
laid  down,  Cro.  "Jac.  198.  necefTary  to  compleat  the 
refignation,  it  was  the  duty  of  the  obligor,  who  under- 
took to  refign,  to  procure  this.  So  if  one  undertakes  to 
enfeoff  another,  he  undertakes  to  make  livery  as  inci- 
dent thereto.  The  bifhop  as  to  the  obligee  is  a  ftranger, 
and  if  an  obligor  undertakes  for  the  adt  oJf  a  ftranger,  he 
is  at  his  peril,  as  is  held  1  Saund.  215.  to  procure  it, 
MS.  Reports  Hilar.    28  Geo.  2.  Hefcot  v.  Gray. 

The  refult  of  the  whole  is,  that  bonds  of  refignation 
are  good  in  law,  and  that  equity  will  reftrain  all  improper 
ufe  of  them.  It  is  not  always  true,  but  is  fo  much  oft- 
ner  than  fuperficial  and  hafty  thinkers  imagine,  that  the 
law,  and  particularly  that  part  of  it  which  is  deduced 
from  judicial  determinations,  is  founded  in  fol id  reafon  ; 
and  it  may  perhaps  be  (hewn  that  it  is  fo  in  the  prefent 
cafe.  The  attempting  this  will  at  leaft  be  excufable,  be- 
caufe fome  great  and  good  men  have  exprelTed  their  diflike 
of  thefe  bonds.     4  Bac.  Abr.  473. 

The  general  objedlion  is,  that  divers  mifchiefs  may 
enfue  from  fuch  bonds,  for  that  a  corrupt  patron  may  in 
many  inftances  make  an  ill  ufe  of  them.  Some  other  an- 
fwer  might  perhaps  be  given  to  this  general  objedlion  ; 
but  the  common  one,  however  trite  it  be,  is  as  good  as 
any,  that  there  is  no  concluding  againft  the  ufe  of  any 
thing  becaufe  there  is  a  pofSbility  of  its  being  abufed.  If 
any  abufes  of  them  can  be  difcovered,  redrefs  may  be  had : 
If  not,  they  (hould  be  ranked  amongft  thofe  things  which, 
being  out  of  the  reach  of  human  knowledge,  cannot  be 
provided  againft  by  human  laws.     4  Bac.  Abr.  473. 

The  principal  of  the  particular  objedfions  is,  that  which 
is  reported  to  have  fallen  from  Holt  Ch.  J.  Comi.394.  this 
is,  that  a  refignation  bond  comes  as  near  fimony  as  pof- 
fible  ;  it  being  eafy  to  procure  a  round  fum  of  money 
thereby.  By  making  the  penalty  of  the  bond  ac  equate 
to  the  value  of  the  benefice,  and  agreeing  privately  that 
the  money  (hall  be  paid,  it  would  without  doubt  be  an 
oblique  way  of  felling  it,  and  more  than  come  near,  for 
it  would  be  downright  fimony.  If  there  was  no  other 
way,  or  not  as  eafy  a  one,  to  do  the  fame  thing,  ths 
obje£lion  would  be  infurmountable;  but  if  there  is,  it 
can  never  be  of  much  importance  to  ftop  this  up.  The 
fame  elcrk,  whofe  confcience  would   allow  him  to  do 
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ihls,  might  as  well  advance  the  nioney  agreed  upon  at 
firft,  or,  if  that  did  not  fuit  him,  give  an  abfolute  bond 
to  pay  the  money  at  a  future  day.  As  the  fame  crime 
might  ftill  be  committed,  and  with  as  much  fccrecy, 
what  good  end  would  it  anfwer  to  prohibit  fuch  bonds, 
which,  as  is  allowed  by  all,  may  be  made  ufe  of  by  a 
patron  to  punifli  nfglecSt  of  duty  or  immoral  conduit  in 
the  incumbent,  and  for  other  good  purpofes?     4  Bac.  Abr. 

Another  objVdion  is,  that,  wl.en  the  patron  takes  a 
general  bond  of  refignation,  it  is  only  a  prefentation 
during  plcafure.  Be  it  fo,  and  I  will  fuppofe,  which  is 
the  utmuft  that  can  be  fuopofed;  that  it  is  not  taken 
with  a  defign  to  awe  the  incumbent  into  great  care  in 
the  difcharge  of  his  duty,  but  to  let  fome  friend  or  re- 
lation afterwards  into  the  benefice.  It  by  no  means  ne- 
ceffarily  follows  that  the  church,  which  is  the  grand  thing 
to  be  guarded  againfl,  will  therefore  be  filled  with  an  unfit 
perfon.  If  the  fuccefTor,  which  may  be  the  cafe,  is 
better  qualified  for  the  office,  the  intereft  of  religion  will 
be  advanced  by  the  exchange.  If  he  be  not  fo  well  qua- 
lified, it  is  a  misfortune  ;  but  it  is  fuch  a  one  as,  in 
the  prefent  circumftances  of  things,  cannot  be  entirely 
prevented.  While  the  right  of  patronjge,  or  I  might 
liaie  faid,  while  human  nature  continues  as  it  i.',  there 
will  be  miftakes  in  judgment,  and  patrons  will  be  in- 
duced by  partiality  to  judge  too  well  of  the  abilities  of  a 
relation  or  friend  ;  but  it  makes  no  difference,  whether 
either  of  ihefe  hap,  ens  when  the  benefice  is  at  firft  void, 
or  at  any  given  time  after ;  or  if  there  be  any,  it  is  in 
favour  of  the  practice,  for  the  mifchief  for  fo  long  at  leaft 
ai  the  fiift  incumbent  holds  the  living,  is  thereby  poft- 
poned.  4  Bac.  Abr.  474.  For  more  learning  on  this 
fiibjeff,  fee  igFiri.  Mr.  &  4  Bac.  Abr.  tit.  Simony. 

Simpler,  Signifies  fimple,  or  finglej  as  charta  fimpUx 
is  a  deed  poll,  or  fingle  deed. 

^implCj;  ijcncficium,  A  minor  dignity  in  a  cathedral 
or  collegiate  church,  a  fine-cure,  a  penfion  out  of  a 
parochial  church,  or  any  other  ecclefiaftical  benefice 
oppofed  to  a  cure  of  fouls,  and  which  therefore  was  con- 
fiftcnt  with  any  parochial  cure,  without  coming  under 
the  name  or  cenfure  of  pluralities.     Cowell,  edit.  1727. 

^tntj^lC.r  juCicl'atiUSf.  This  flile  was  anciently  ufed 
for  any  puifne  judge,  that  was  not  chief  in  any  court. 

There   is  a   writ  regiftered,   beginning  thus, 1  John 

JVood,  a  fimple  judge  of  the  Common  Pleas,  ijfc.     Id.    ib. 

^itUUl  tunii  Are  words  ufed  in  indidlments,  and  de- 
clarations of  trefpafs  againft  feveral  perfons,  when  fome 
of  them  are  known,  and  others  not  known  :  As,  the 
plaintiff"  declares  againft  A.  B.  the  defendant  yJ/nj//  cum 
C.  D.  E.  F.  and  divers  others  unknown,  for  that  they 
committed  fuch  a  trefpafs,  is'c.  2  Lil.  Abr.  469.  If  a 
writ  is  generally  againft  two  or  more  perfons,  the  plain- 
tiiF  may  declare  againft  one  of  them  with  a  ftmul  cum; 
but  if  a  man  bring  an  original  wilt  againft  one  only,  and 
declares  with  a  fimul  cum,  he  abates  his  own  writ.  Comb. 
260. 

g>iuC  P-fTcnfU  rajlttalt,  Is  a  writ  that  lies  where  a 
dean,  bifhop,  prebendary,  abbot,  prior,  or  mafter  of  an 
hofpital,  alien  the  land  holden  in  the  right  of  his  houfe, 
without  the  cmfent  of  the  chapter,  convent  and  fraternity ; 
in  which  cafe  his  fuccefibr  (hall  have  this  writ.  F.  N.  B. 
fcl.  195. 

^iUC^ftltC)  Is  where  a  re£tor  of  a  parifh  hath  a  vicar 
under  Inin  endowed  and  charged  with  the  cure;  fo  that 
the  redlor  is  not  obliged  either  to  do  duty  or  refidence. 
Beige's  Parf.  Counc.  195.  And  when  a  church  is  fallen 
down,  and  the  parifh  becomes  deftitute  of  parifliioners, 
it  is  faid  to  be  a  Sine-cure.     Wood's  Inff.  153. 

^iuC  tiiC,  /.^.  without  day.  Before  the  aft  for  turning 
the  law  into  Englijh,  when  judgment  was  given  againft 
the  plaintiff  in  an  aftion,  he  was  faid  to  be  in  mifericordia 
pro  falfo  clamore  fuo;  and  for  the  defendant,  eat  inde  fine 
die,  and  the  defendant  was  difcharged,  ^c.     2  Lill.  220. 

3>i  UOn  OmUC3,  Is  a  writ  of  aflbciation  whereby,  if 
all  in  commiflion  cannot  meet  at  the  day  alfigned,  it  is 
allowed,  that  two  or  moie  of  them  may  finifli  the  bu- 
fmefs.  See  ^arfotiation,  and  F.  N.  B.  fol.  185.  cif  ill, 
and  Reg.  Orig.  fol.  202,  206,  (sfc. 
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&iuKiUg#fltnD,  Is  a  provifion  made  by  parliament, 
confifting  ot  furpli.fages  of  other  funds,  appropriated  for 
paying  the  publick  debts  of  the  nation  ;  and  many  late 
ftatutes  have  been  made  for  applying  the  growing  produce 
thereof.  Alfo  money  is  often  borrowed  on  the  credit  of 
the  finking-fund,  ufually  one  million  a  year  towards  rai- 
fing   fupplies    for    publick    fervice.     fac.     See  ^tlUUgi, 

,s»alt,  ^outlj^fca  Coniijaitp, 

3*t}3Cfrocna,  is  what  we  now  call  a  hundred.  Leg. 
H.  I.  cap.  6.  Comi talus  in  AngUa  in  centurias  i^  SipelTociia 
dyUnguuntur. 

3i  rCCOgUCfrant,  is  a  writ  that  lies  for  a  creditor 
againft  his  debtor,  for  money  numbred,  that  hath  before 
the  flieriff"  in  the  county-court  acknowledged  himfelf  to 
owe  his  creditor  fuch  a  fum  received  of  him  in  pecuniit 
numeral  is.      Cowell.,  edit.  l-JT].      O.  N.  B.   62. 

S>ItC,  or  §>cite,  (Situs)  The  ftanding  of  any  place, 
the  fiiuation  of  a  capital  houfe  or  mefTuage,  a  territory, 
or  part  of  a  country,  as  the  Site  of  the  late  difTolved  mo- 
nafiery  of,  ^c.  i.  the  place  where  it  flood.  Cowell,  edit. 
1727. 

^ttljtttntiman,  Such  a  gentleman  as  had  the  office  to 
lead  the  men  of  a  town  or  parifli.  Leg.  In.  c.  56.  Dug- 
dale,  in  his  Antiquities  of  IFarwickfhire,  obferves,  that  the 
hundreds  of  Knightlow,  Kineton,  and  Hcmlingford,  in  16 
H.  2.  were  called  Siihefoca  de  Enuchlelawa,  Sithefoca  de 
Chinton,  Sithefoca  de  Humlifo-  u  j  fo  that  Sitbfocundman, 
Sithcundman,  Gcfithcundman,  was  only  the  chief  officer 
within  I'uch  a  diviiion,  the  high  conftable  of  the  hundred. 
Cowell,   edit,  l-jll. 

&iti)CfOfa,  (Sax.)  The  franchife  or  liberty  of  a  cer- 
tain company  r  f  men  ;  a  hundred.  Rot.  P.  16  Hen.  2. 
fometimes  wi  itten  Sip,foca.  Curia  libera  legalium  homi- 
num.     Cowell,  edit.  1727. 

^i]Cl)iulii,  Were  fervants  of  the  fame  nature  with  rod- 
knights,  w/'z.  bound  to  attend  their  Lord  wherever  he 
went,  yet  they  were  accounted  among  \\\e.  Englijh-Saxons, 
as  freemen,  becaufe  they  had  lands  in  fee,  fubjedt  only  (o 
fuch  tenure.  5;  habeat  5  hidas  efi  Sixhinde.  Leg.  Ina, 
cap.  26.  And  in  the  laws  of  Henry  i.  cap.  26.  Servi 
alii  cafu,  alii  genitura  :  Liberi  alii  Thyghindi,  a///SixhindP, 
alii  Thyelfindi.     See  l^illDCni  IjOmUUSI. 

§)ij0l.  In  the  fabrication  oi  our  milled  money,  the 
gold  or  filver  is  caft  out  of  the  melting  pot  into  long  flat 
bars,  which  bars  are  drawn  thro'  a  mill,  (wrought  by 
a  horfe)  to  produce  the  juft  thicknefs  of  guineas,  crowns, 
t^c.  Then  with  forcible  engines,  called  cutters,  which 
anfwer  exa£lly  to  the  refpedive  fizes  or  dimenfions  of  the 
money  to  be  made,  the  round  pieces  are  cut  out  from 
the  flat  bar,  (haped  as  aforefaid  ;  after  wiiich  the  lefidue 
is  called  Sixel,  and  is  melted  down  again.  See  Lowndes's 
Effay  upon  Coin,  pag,  96. 

^hacralla,  or  ^rarhdla.  Seems  to  be  an  engine  for 
catching  of  fifli.  It  wasefpecially  given  in  charge  by  the 
juftices  in  Eyre,  that  all  juries  ftiould  enquire  de  hiis  qui 
pifcantur  cum  kiddillis  &  Skarkallis.     Coie.     2  Inji.  fol.  38, 

&kct5a,  Is  that  which  we  now  call  a  fear,  or  wound. 
Si  offa  extrahuntur  a  capite  fs"  Skerda  magna  levetur,  (sfc. 
Bra£l.  lib.  3.   cap.  24. 

^hClTtClS,  (ifland  or  rock).  Patent  granted  to  JVilliam 
French,  efq;  for  a  light-houfe  there,  confirmed,  3  Geo.  2. 
c.  36. 

^htniB.  None  (hall  take  the  wool  from  any  flieep- 
fkin  or  lamb-fkin,  unlefs  he  make  leather  or  parchment 
of  it,  i^c.  5  El.  c.  22.  /  I, 

None  (hall  buy  fkins  but  to  make  leather  or  parchment, 

i^C.    5  El.    C.  22.  f  I. 

Exportation  of  fkins  and  leather  prohibited,  5  El.  c.  a. 

/2. 

Of  (heep-fkms  tawed  permitted,   8  El.  c.  14. 

None  but  anizan  fkinners  (hall  drefs  or  export  black 
coney- (kins,  3  Jac.  i.  e.g. 

Merchants  (hall  not  buy  coneyfkins  or  morkins  in 
fmall  quantities,   3  fac.  I.  c.  9. 

Duty  on  fkins  imported,  9  Ann.  c.  11.  /  I. 

Drawback  of  two-thirds  on  exportation,  9  Ann.  c.  ir. 
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Additional  duty  on  fkins  imported,  10  Ann.  c.  26.  f.  r. 

Drawback 
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D'awback  on  exporier's  oath  that  hidfes  arfi  marked, 

JO  --/««.  c.  26.  /  5.    See  Jlcatljcr. 

^IilDf ,  (Sax.  Siad.)  A  long  flat  piece  or  flip  of  ground. 
Pratum  vocatum  le  Sljde,  from  the  long  and  narrow  form 
of  it.      Paroch.  Aniiq    p.  465. 

^laiiDer.    See  ;arttoiT. 

.&laUCS.  There  are  no  .laves  in  England;  one  may 
be  a  villain  here,    but  net  a  flave.      2  Sali.  666. 

&lippa,  A  ftirrup  ;  and  there  is  a  tenure  of  land  by 
holdmg  the  Kino's  (tirrup.      Coivc/I,  edit.  1727. 

^lOlIgljs^Qlljer,  (mentioned  \nPat.  42  Eiiz.  pag.  11.) 
A  certain  rent  paid  10  the  C3.?i\e  oi  IFigmore,  and  is  in 
,^  lieu  of  certain  days  work  in  harveft,  heretofore  referved 
to  ihe  Lord  from  his  tenants.     Cnvetl,  edit.  1727. 

.^ntalC,  Is  that  of  which  painters  make  blue  colour. 
Stat.  21  Jac.  cap.  3.  and  Pat.  16  Feb.  16  Jac. 

&moak#fartl)(n5S,  The  pcntecoftals  or  cuflomary 
oblations  offered  by  the  difpeifed  inhabitants  within  a 
diocefe,  when  they  made  their  pioceflion  to  the  mother 
cathedral  church,  came  by  degrees  into  a  {landing  annual 
rent,   called  Smoak -far things.      Coiuell,  edit.  l']'^']. 

Smoak^fllbCr.  There  IS  fmoak-filver  and  fmoak-penny 
paid  to  the  minifters  of  divers  parilhes,  and  to  be  paid  in 
lieu  of  tithe-wood  ;  or  it  may,  as  in  many  places  at  this 
day,  be  a  continued  payment  of  the  Romejcot  or  Peter- 
pence.      CovjcU.,  edit.  1727. 

^muggliuff.    See  CDuttoms. 

^UOttcrtUg^filtier.  There  was  a  cunom  in  the  vil- 
lage oi IVyleghy  that  all  the  fervile  tenants  fliould  pay  for 
their  tenement  a  duty  called  Smttering-f.iver,  i.  e.  for 
each  tenement,  i  den.  ob,  to  the  abbot  of  Cokkejier. 
Phcit.   18  Ed.  I. 

3>nuff,  The  penalties  of  adulterating  tobacco,  ex- 
tended to  fnuff',  5  Geo.  I.  c.  11.  f.  22.  The  duties  on 
fnuft'afcertained,   i2  Geo.  i.  c.  26.     See  H^obaCfO, 

^OC,  {Soca)  According  to  Alinfneiu,  is  a  word  figni- 
fying  a  power  or  liberty  of  jurifJidlion  ;  whence  out  Law- 
Latin  word  Soca,  for  a  feigniory  enfranchifed  by  tliC 
King,  with  liberty  of  holding  a  court  of  his  Scckmen,  or 
Socagers,  i.  his  tenants,  whofe  tenure  is  hence  called  So- 
cage.    Cowell,  edit.  1727. 

Socage,  or  ^OCCajC,  (Socagium,  from  the  French 
Sic,  that  is  vomer,  a  coulter  or  plough-fhare)  Is  a  tenure 
of  lands  by  or  for  certain  inferior  Cervices  of  hufbandry 
to  be  performed  to  the  lord  of  the  fee.  Skene  de  verbor. 
fignif.  fays.  Socage  is  a  tenure  of  lands,  when  a  man  is 
mfecfFcd  freely,  without  any  fervice,  ward,  relief  or 
marriage,  and  pays  to  his  Lord  fuch  duty  as  is  called 
petit  ferjeanty,    &c.      There  is  free  Socage,   and  bafe   So- 

coage,  other  wife  called  villenage. And  according  to 

Bra£]on,  Socagiitm  Uberum  efl,  ubi  fit  fervitium  in  denariis 
Dominis  capitalibus,  Gf  nihil  inde  omnino  datur  ad  fcutum 
i^  fervitium  Regis.  This  free  Sccage  is  alfo  called  com- 
mon Socage.  Stat.  37  H.  8.  cap.  20.  Other  divifions 
there  are  in  our  books,  viz.  Brailon,  lib.  2.  cap.  8.  num. 
"3.  Old  Nat.  Brev.  fol.  q\.  and  others.  But  by  the  fta- 
tute  12  Car.  2.  cap.  24.  ail  tenures  fhall  be  adjudged  and 
taken  to  be  turned  into  f  ee  and  common  Socage.  See 
Rennet's  Gloffhry  in  Socage.  This  was  a  tenure  of  fo  large 
an  extent,  that  Littleton  tells  us,  all  the  lands  in  England, 
which  were  not  held  in  knights  fervice,  were  held  in 
Socage.  So  that  it  feems  the  land  was  divided  between 
thefe  tv/o  tenures,  and  as  tliey  were  of  different  natures, 
fo  the  defcent  of  thefe  lards  was  in  a  different  manner; 
Vor  the  lands  held  in  knights  fervice  defcended  to  the 
eldeft  fon  ;  but  tl^efe  held  in  viilano  Socagio,  equally 
among  all  the  fons  ;  yet  if  there  was  but  one  meiluage, 
the  eldefl  fon  was  to  have  it,  fo  as  the  relt  had  tlie  value 
of  that  mefTuage  to  be  divided  between  them.  Brailon, 
lib.  2.  cap.  35,  36. 

^OcmriUS,  or  ^okcmanS,  (Socmami)  Are  fuch  te- 
nants as  hold  their  lai.ds  and  tenements  by  Socage  tenure, 
of  which  there  are  feveral  kinds,  viz.  Sotemans  of  frank 
tenure,  Kitchin  fol.  8i.  Sokemans  of  bafe  tenures,  ibid. 
and  Sokemans  of  ancient  demefne,  which  laft  feeni  pro- 
perly to  be  called  Socknnns.      Cozvell,  edit.   1727. 

^OrtnCU.  The  hulliandmen  among  our  Saxon  ancef- 
tors  were  of  two  forts  ;  one,  that  hired  the  Lord's  out- 
land  or  tenementary  land,  like  our  farmers;   the  other. 
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that  tilled  and  tVianured  his  inland  or  demeans  (yielJinw 
operam,  not  cenfum,  work,  not  rent)  and  were  thereupon 
called  his  Sockmen,  or  ploughmen.  Spelman  of  Feuds, 
cap.  7.  But  after  the  conqueft,  the  proper Sidn.anni,  or 
Sokemanni,  often  mentioned  in  Domefday,  weie  thofe 
tenants  who  held  by  no  fervile  tenure,  but  commonly  paid 
their  rent  as  a  Soke  or  fign  of  fieedom  to  the  Lord,  tho* 
they  were  f  metimes  obliged  to  cuftomary  duties  (or  the 
fervice  and  honour  of  their  Lord.     Cowell,  edit.  1727. g| 

soma,  (Saxon,  Socne)  A  privilege,  or  liberty,  an'd 
franchife.      Id.    ib. 

^Otcme,  Signifies  a  cuftom  of  grinding  at  the  Lord's 
mill ;  and  there  is  bond-focome,  where  the  tenants  are 
bound  to  it;  and  love-focome,  where  they  do  it  freely  out 
of /w^  to  their  Lord.     Cowell,  edit.  1727. 

^ooomv.     See  ISttggef}'. 

&Oke,  3>0r,  ^Ok,  ^ora.  Generally  fiirnify  liberty 
or  privilege  of  tenants  excufed  from  cuflomary  burdens 
and  impoliiions.  Sometimes  Soka,  or  Soke,  was  the  ter- 
ritory or  precinft  in  which  the  chief  Lord  did  exercife 
his  Sac,  Sake,  or  Saka,  his  liberty  of  keeping  court,  or 
holding  trials  within  his  own  Soke  or  jurifdid  on.  Some- 
times it  fignified  a  payment  or  rent  to  the  Lord  for  ufing 
his  land  with  fuch  liberty  and  privilege,  as  made  the 
tenant  a  Socman,  or  freeholder,  upon  no  other  conditions 
than  a  quit- rent.      Cowell,  edit.  1727. 

^OkC#reCi)e,  Seems  to  be  the  Lord's  rent-gatherer  in 
the  Soke,  or  Soken.     Fleta  lib.  cap.  55. 

.SOlariltnt,  An  upper  room,  chamber,  or  garret,  which 
in  fome  parts  of  England  is  called  a  Sollar.  Cowell,  edit. 
I'll-      Paroch.  Antiq.  325. 

^OlDicrs,  Not  to  be  conveyed  at  the  charge  of  the 
counties  without  wages,  i  Ed.  1.  Jl.  2.  c.  7.  \'i,Ed.  3; 
fl.  2.  c.  7.     4  H.  4.  c.  13. 

Allowances  granted  to  the  foldiers  that  had  fervcd  King 
Henry  the  fifth,   I  H.  6.  c.  5. 

Where  a  foldier  beyond  the  fea  is  outlawed,  if  his 
captain  is  dead,  the  certificate  of  his  executors  or  admi^ 
niflrators  fliall  be  received,  2  H.  6.  c.  9. 

A  captain  (hall  not  abate  of  his  foldiet's  wage?,  which 
he  hath  received.  18  //.  6.  f.  18.  l  H.  1  c  1  % 
H.  8.  f.  5.     2  £3"  3  Ed.  6.  c.  2. 

Soldiers  deferting  within  their  term  to  be  punifhed  as 
felons,  18  //.  6.  c.  19.  7  H.  7.  c.  1.  3  H.  8.  c.  5. 
2  £3"  3  Ed.  6.  c.  2.  f  6. 

Privileges  granted  to  the  King's  tenants^  that  fhall  go 
with  him  to  his  wars,  14  Ed.  4.  f.  i.  4  //.  7.  f.  4. 
7  ^-  7-  '^-  2>  3-     3  ^-  8.  c.  4.     14  £3-  15  H.  8.  c.  14! 

The  penalty  of  a  foldier  making  away  his  horfe  or  har- 
nefs,  2^3  Ed.  6.  c.  2.  f.  3. 

The  penalty  of  difcharging  a  foldier,  or  detaining  his 
wages,  4  £3"  5  Phil,  is"  Afar.  c.  3,  /  4. 

Mifbehaviour  of  officers  and  foldiers  to  be  puniflied  by 
the  commander,  ^bf  ^  P.  ^  AI.  c.  3.  /  6. 

Each  parifh  to  he  taxed  for  relief  of  fick  and  hurt  fol- 
diers and  mariners,  35  El.  c.  4.  39  El.  c,  17.  c.  21. 
43  El-  '•  3- 

Wandring  foldiers  and  mariners  to  fettle  themfe'ves  to 
work,  or  be  deemed  felons  without  benefit  of  clergy,  39 
El.  c.  i-j. 

Soldiers  enabled  to  exercife  trades,  12  Car.  2.  c.  16. 
12  Ann.  Jl.  I.  c.  13.      22  Geo.  2.  c.  44.      3  Geo.  3.   c.  8. 

So  as  not  to  prejudice  rights  of  univerfities,  12  Ann. 
fl.  I.  c.i^.f  9.     22  Geo.  2.  c.  44.  f.  2. 

Executors  of  colonels,  ttc.  to  pay  foldiers  preferably, 

12  Ann.  y?.  I.  f.  13.  yr  7. 

Relief  for  loyal  officers  and  foldiers,  13  W  14  Car.  2. 
c.  8,  9.      15  Car.  2.  c.  3. 

Soldiers  not  to  be  quartered  on  the  fubjeft  without  con- 
fent,  31  Car.  2.  c.  1.  /  54. 

A<fls  for  punifhing  mutiny,  £?f.  i  Ann.  Jl.  2.  c.  16. 
2  y  3  Ann.  c.  20.     3  is"  4  Ann.  c.  16. 

For  recruiting  the  army,  2  is"  3  Ann.  f.  19.  4  £3"  5 
Ann.  c.  lO.  29  Geo.  2.  c.  4.  30  Geo.  2.  c.  8.  30 
Geo.  2.  c.  13. 

L  fting  foldiers  for  foreign  fervice  prohibited,  12  Ann. 
Ji.  2.  c.  1 1.     Made  felony  without  clergy,  9  Geo.  2.  c.  30. 

Seducing  foldiers  to  defert  prohibited  on  pain  of  pillory, 
^V.   I  Geo.  I.  c.  47.     3  Geo.  I.  f.  2.  /  50. 
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Punlrtiment   of  papifts   inlifting,    iGa.  t.    cap.  ^j. 

fe^-  3-  -  , 

Offences  againft  mutiny  afls  excepted  out  of  general 

pardon,     loGeo.  2.  f.  52.   /  15. 

Foreign  proteftants  may  ferve  as  officers  or  engineers 
in  America,  to  the  number  of  50  officers,  and  20  engi- 
neers,    igGeo.  2.  f.  5. 

For  recruiting  the  army  in  America,    29  Geo.  2.  c.  35. 

Foreign  troops  brought  over  for  the  defence  of  Great 
Britain  in  1757,  to  be  quartered  as  Britijh,    30  Geo.  3. 

c.  2. 

Men  imprefled  according  to  the  aft  not  to  be  taken 
out  of  the  fervice  but  for  fomc  criminal  matter,  30  Geo. 
2.  c.  8.  /  20. 

Mariners  not  liable  to  arrefts  but  for  crimes,  or  debts 
of  the  value  of  10/.    4  Geo.  3.   c.  8.  /  37. 

^olet  ^  SDcbEt.    See  SDf bet  f  S>olet. 

&oie  tenant,  ( Solus  tenens, )  h  he  or  (he  that  holds 
only  in  his  or  her  own  right,  without  any  other  joined  : 
For  example.  If  a  man  and  wife  hold  land  for  their  lives, 
the  remainder  to  their  fon,  here  the  man  dying,  the  lord 
(hall  not  have  heriot,  becaufe  he  dieth  not  fole  tenant. 
See  Kitchen,  f»l.  134. 

^OltcitO?,  (Solicitatcr,)  Is  a  man  employed  to  take 
care  of,  and  follow  fuits  depending  in  liw  or  equity, 
Cowell,  edit.  i']2'].     See  ;3ttO?ne|>. 

^OliUatUtn,  In  the  neuter  gender  fignifies  that  abfo- 
lute  right  or  propriety  which  a  man  hath  in  any  thing. 
Cowell,  edit.   1727. 

^OltnU.S  tercae. /«  communi  terra  Sanili  Martini 

funt  400  acres  &  dim.  qua  faciunt  duos  folinos  isf  dim. 
Dome/day.  In  which  book,  this  word  is  only  ufed  in  Kent, 
and  no  other  county.  Septem  foUni  terra  funt  17  Caru- 
cata.  I  Inft.  fol.  15,  According  to  this  computation 
folinus  terns  is  about  160  acres,  and  7  folini  are  about 
1 1 20  acres,  which  is  lefs  than  17  carucatee,  for  at  the 
lowefl  carucata  terra  is  100  acres.  But  my  Lord  Coke 
was  of  opinion,  that  it  did  confift  of  no  certain  number 
of  acres.  This  word  folinus  was  probaWy  from  the  Sax. 
Sulk  a  plough,  but  what  quantity  of  land  this  folin,  ful- 
ling, or  fuioling  did  contain,  is  not  fo  eafily  determined. 
It  Teems  to  have  been  the  fame  with  a  plough-land  j  fo  that 
in  Domefday  book,  Se  defendit  pro  uno  folino,  is,  it  is 
taxed  for  one  carucate  or  plough-land.  Cowell,  edit,  1727. 

§)OnCC  or  ^Olar,  {^Solarium)  A  chamber  or  upper 
room.      Id.  ib. 

^ollJenWI  elTc,  Is  a  term  of  art,  fignifying  that  a 
man  hath  wherewith  to  pay,  or,  as  we  fay,  is  a  perfon 
folvent.     Coivell,  edit.  1727. 

&Oll)it  aU  Diettt,  is  a  plea  in  a£tion  of  debt  on  a 
bond,  bill,  is'c.  that  the  money  was  paid  at  the  day  li- 
mited. Mod.  Caf  22.  To  a  bond  of  30  years  {land- 
ing the  defendant  p\en<ied  fohit  ad  diem,  relying  on  the 
prefumption  ;  the  plaintiff  proved  payment  of  intereft 
two  years  after  the  day  ;  this  falfifies  tiie  plea  :  The  de- 
fendant (hould  have  pleaded  upon  the  a£l  for  amendment 
of  the  law,  that  he  paid  the  money  after  the  day.  i 
Strange  652.     See  ^apment. 

^olittionc  feoui  milttts  J^ai'liamenti,  and  Soltts^ 

tione  feoDt  )15tttgCnr.  Parttamenti,  Are  writs  where- 
by knights  of  the  (hire  and  burgeffes  may  recover  their 
allowance,  if  it  be  denied.     Stat.  35  //.  8.  c.  11. 

^OmerfCt  IjOUfC,  Affured  to  Queen  Charlotte  for 
life,    2  Geo.  3.  c.  i. 

^Ometfetfljtte,  its  fifliery,  how  preferved,  i  Jac. 
I,  f.  23.     See  ififj^, 

3>on  afTattU,  Is  a  juftification  in  an  a£lion  of  affault 
and  battery ;  becaufe  the  plaintifF  made  the  firft  affault, 
and  what  the  defendant  did  was  in  his  own  defence.     2 

Lii.  Abr.  523.    See^fTauIt  ano  15attetp. 

pontage.  Was  according  to  Stow,  pag.  284.  A  tax 
of  forty  (hillings  laid  upon  every  knight's  fee. 

&OyC,  Every  100  weight  of  fop':  imported,  pays  lOs. 
by  Itat,  2  IV.  (3  ii^i.  fcjf.  2.  cap.  4.  /  47.  And  every 
pound  2^.  10  Ann.  cap,  jg.  f.  i.  And  a  peii..y,  12 
Ann.  Ji.  2.  c,  9.  /.  i.  And  home  made  oue  penny, 
10  Ann.  cap.  19.  /.  I.  And  one  halfpenny,  12  Ann. 
Ji.  2.  c.  19.  /  I. 

White  a(hes  not  to.  be  exported,    2  (y  3  Ed.  6.  c.  26. 
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The  duty  laid  on  fope,  10  Ann.  c.  19.  made  perp!- 
tual  and  part  of  general  fund,  ^Geo.  1.  c.  7.  12  tinn. 
ft.  2.  c.  9. 

Drawback  on  fope  ufed  in  the  woollen  manufaftures, 
10  Ann.  c.  19.   /  29.      12  Ann.  ft,  2.  c.  9.  /  16. 

Barrel  of  fope  to  contain  256  pounds,  every  firkin  64 
pounds,  befides  the  tare  of  the  calk,  10  Ann.  cap.  jq 
/  8. 

Penalty  of  f wearing  falfe,  10  Ann.  c.  19,  /.  31.  I2 
Ann.  ft.  2.  f.  9.   /.  18. 

Cake  fope  need  not  be  barelled,  jo  Ann.  cap,  26, 
fill. 

Duties  laid  by  12  Ann.  fl.  2.  c.  9.  made  perpetual,  6 
Geo.  I.  c.  4.  in  order  to  be  fubfcribed  into  South  SeaiwnA^ 
and  the  furplus  mortgaged  to  the  bank,    by  2  Geo.  2. 

Penalty  on  concealing  fope,    i  Geo.  1.  c.  36.  /  14. 
On  beginning  to  work  without  giving  notice,    1 1  G«. 

'•  '■  3°-    /  33- 

Penalty  on  officer  falfely  admitting  notice,  ii  Geo,  x. 
c.  30.  /  38.     SeeCuttom3,  ifUttDgf. 

^Opljia,  (Princefs,)  Naturalized,  4  Ann.  c.  i  i^  4. 
See  ISing. 

S>ojcec}'.    See  Conjuration,  ©Hitrljrraft* 

^O^S.  In  fums  of  money  lent  upon  ufury,  the 
principal  was  called  fors,  as  diftinguiflied  from  the  inter- 
eft.    Pryn.  Colle£i.  torn.  p.  i6r. 

^0^110  acciptter,  a  for  or  foar-hawk.  King  John 
granted  to  Robert  de  Hofe,  land  in  Berton  of  the  honour 
of  Nottingham,   to  be  held.  — —  Per  fervitium  accipitris 

fori  nobis  reddendi  ftnguUs  annis Cartular,  S.  Edmun- 

di,  MS.  fol.  113. 

^Otljale,  Miftaken  without  doubt  for  Satale.  Cowell, 
edit.  1727. 

^Otljfaga,  Is  an  old  word,  which  figniiicc  Mftory: 
From  the  Sax.  Soth,  verum,  and  faga,  teftimonium ;  for 
all  hiftories  (hould  be  true,  or  true  fayings ;  from  hence 
we  derive  our  Englijh  word  fouthfayer.  Cowell,  edit. 
1727. 

^ijetetgn,  a  piece  of  gold  current  at  twenty-two 
(hillings  fix-pence  in  i  H.  8.  when  by  indenture  of  the 
mint,  a  pound  weight  of  gold  of  the  old  flandard  was  to 
be  coined  into  twenty-four  fovereigns.  In  34  Hen,  8. 
they  comtd  fovereigns  zt  twenty  (hillings  a-piece,  and  half 
fovereigns  at  ten  (hillings.  In  4  Edw.  6.  Sovereigns  of 
gold  at  twenty-four  (hillings  a-piece.  In  6  Edw.  6.  So- 
vereigns at  thirty  (hillings.     So  in  2  Eliz. 

^OUtljamptOn,  Its  charter  confirmed,  t^c.  ^Jac.t. 
c,  10.  For  improvins  the  waterworks  there,  20  GeOt 
2.   f.  15.     See  l^aCllOUC?. 

3outl)#S>ea  ^nnttittcs.    See  ^outlj^^ea  Company, 

^OUt!>^ea  2!Bonli3,  Stealing  them  made  felony,  2 
Geo.  2.    c.  25.  fea.  3. 

|S>OUtl>^t'a  vCompanp,  Eftablifliment  of  the  South- 
Sea  company  and  their  fund,  g  Ann.  c.  21.  3  Geo.  i, 
c.  9. 

Their  ftock  exempt  from  taxes,    g  Ann.  c.  21.  /  38. 

Company  to  have  the  places  they  (hall  poffefs,  and  the 
prizes  taken,    9  Jnn.  c.  21.   /  50,    51. 

Commanders  of  (hips  to  obey  company's  inftruiElions, 
9  Ann.  c.  21.  /.  53. 

No  embargo  on  their  (hips  unlefs  named,  9  //««.  cap, 
21.   /  54. 

Not  to  interfere  with  the  Eaft-lndta  company's  trade, 
9  Ann.  c.  21.  /  58. 

Their  (hips  to  pafs  and  repafs  through  the  ftreights  of 
Magellan,    g  Ann.  c.  21.   f  s^- 

Their  ftock  for  the  fifhery,    9  Ann.  c.  21.  f.  59. 

The  fame  perfons  not  to  be  diredlors  of  this  company 
and  of  the  Bank  or  India  company,    9  Ann.  c.  2i.  f.  61. 

Treafurer  of  the  navy,  i^c.  may  mortgage  South-Sea 
ftock  for  the  publick  ufe,     10  Ann.  c.  19.  f.  185. 

Their  trade  to  continue  notwithftanding  the  redemp- 
tion of  (heir  fimd,     10  Ann.  c.  30. 

Eultiigrment  of  tl)e  Scuth-Sea  funds,  i  Geo.  I.  c.  21, 
5  Geo.  1.  c,  19.  6  Geo.  1.  c.  4.  Not  10  purchafe  crown 
lands,  nor  lend  money  to  the  crown,  6  Geo.  i,  c,  4. 
feSi.  tb. 

Annu- 
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Annuities  of  600,000/.  reduced  to  500,000/.  3 
Gto.  I.  c.  9.  /  15. 

Lottery  annuities  fubfcribed  into  the  Soutb-Sea  ftock, 

5  Gto.  I.  f.  19. 

Agreement  with  the  South- Sea  company  for  redeeming 
the  public  rfebts,    6  Gen.  i.  c.  4. 

Exchequer  bills  made  out  for  the  South-Sea  company, 

6  Geo.  I.  c.  10. 

For  punching  the  frauds  of  the  South-Sea  direflors, 
fcTf.  7  Geo.  I.  c.  I,  2.  and  28.  8  Geo.  i.  e,  23.  9 
G«.  I.  c.  23.  10  G«.  I.  c.  14.  i^Geo,  i.  f.  22. 
2  Gw.  2.  c.  8. 

For  grafting  their  ftock  into  the  bank  and  Irnlia  com- 
pany.   7  Gm.   I.  f.  5. 

Difcliarge  of  their  payments  to  the  pubjick,  7  Geo.  i. 
<•.  5.  /<•<?.  34.  7  Gw.  I.  yi.2.  8  G^<».  I.  f.  20.  /  6. 
f.  21.     gGw.  I.  ^.  10. 

Treafury  to  re£lify  certain  miftakes  in  South-Sea  books, 
8  Geo.  I.  c.  22.  /  2, 

Creation  of  the  old  South-Sea  annuities,  9  Geo.  I.  w/>. 
6.  /3. 

Liberty  for  the  South-Sea  company  to  (hip  negroes  at 
Madagafcar,     13  G^<7.  I.  c.  18. 

Redemptions  of  South-Sea  ftock,  1  Gw.  2.  Jl,  2.  c.S. 
f.  19.     3  Geo.  2.  c.  i6.  /  4.     5  G«.  2.  f.  17. 

Directions  for  truftees,    3  Geo.  2.  f.  16.  /  8. 

Quarterly  deficiencies  to  be  made  good  out  of  the  ag- 
gregate fund,    3  Geo.  2.  c.  20.  f.  20. 

Redemption  of  South-Sea  annuities  out  of  finking 
ftind,  4  Geo.  2.  c.  5.  And  fee  6Geo.  2.  c.  25.  9  Geo. 
2.  c.  34.     10  Geo.  2.  c.  19.    /  35. 

'New  South-Sea  annuities  created,    6  Geo.  2.  r,  28. 

Reftrained  from  ifiuing  bonds  without  a  general  court, 
6Geo.  2.  c.  28.  /  26.     7  G«.  2.  f.  17. 

Fund  for  their  annuity  fupplied,    2  Geo.  2.  c.  3.  /  60. 

The  company  continued  till  the  annuities  fhall  be  re- 
deemed,   24  Gw.  2.   c.  2,  /  31. 

The  company's  annuity  reduced,     ii^Geo.  2.  c.  11, 

Their  fervants  embezilling  their  effefts  made  felony, 
ft4  Geo.  2.  f.  II.  /  3, 

The  firft  and  fecond  fubfcribed  South-Sta  annuities  to 
be  confolidated,    25  Geo.  2.  c.  27.  /  26. 

The  number  of  direflors  reduced  to  21,  26  Geo.  2. 
f,  16. 

The  King  may  be  governor  of  the  South-Sea  compa- 
ny,   I  Geo.  3.  f.  5. 

^OUtljtOai'k,  The  inhabitants  of  the  ftews  there,  not 
to  be  returned  on  juries,  wHen.b.  c.  I.  No  market 
to  be  held  in  the  high  ftreet  of  Southward,  nor  hackney 
coaches,  ^c,  to  ply  there,  28  Geo.  2.  c.  9.  Inftead 
thereof  a  market  to  be  held  in  a  place  called  the  Triangle. 
2SGeo.2.  c.  23.     30  G«.  2.  c.  31. 

^OMCgCOtJC,  An  old  name  of  the  month  February, 
fo  called  by  the  inhabitants  of  South  Wales. 

^OlUUC,  I5  a  word  corrupted  from  the  French  fouve- 
nues  i,  remembered  ;  for  the  flat.  4  Hen.  5.  cap.  7.  in 
tlie  original  French  hath  Des  ejlreais  nient  fouvenu, 
which  by  turning  the  two  uv  into  w,  was  firft  made 
fowen,  and  fuch  efireatsand  cafualties  as  are  not  to  be  re- 
membered, run  not  in  demand,  that  is,  are  not  levi- 
able .-  It  is  a  word  of  art  ufed  in  the  Exchequer,  where 
tflreats  that  fcwr.e  not,  are  fuch  as  the  ftierifF  by  his  in- 
duftry  cannot  get,  and  ejirates  that  ftwne,  are  fuch  as 
he  may  gather.     4  Par.  /«/?.  fol.  107. 

&pal3aciU0,  (Fox Spatharlus,)  A  fword-bearer.  Couiell, 
edit.  1727. 

^yataC  ylatitttm,  Pleas  of  the  fword,  or  a  court 
martial,  for  the  fteedy  execution  of  juftice  on  military 
delinquents.     Id.  ib. 

^^attllana,  Is  numbered  amongft  the  holy  garments 
in  tic  monaj}.  3  torn.  pag.  331.  viz.  Cum  alba,  arnicla, 
Jiola,  fanone^  fpatulariis,  fs"  mariculariii,  i^c. 

^peakCC  of  tlje  ^Qacliament,  Is  an  officer  in  that 
hieh  court,  who  is  as  it  were,  the  common  mouth  of 
the  reft :  And  as  that  honourable  aflembly  confifts  of 
two  hojfes,  fo  there  are  two  fpeaken,  the  one  termed  the 
Lord  Speaker  of  the  houfe  of  Peers,  and  is  moft  common- 
ly the  Lord  Chancellor,  or  Lord  Keeper  of  the  Great  feal 
if  England.    The  other  (being  a  member  of  the  houfe  of 
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Commons)  is  called  tht/peaker  of  the  houfe  of  Commons  \  both 
whofe  duties  confift  in  managing  debates,  putting  quef- 
tions,  and  thereby  coliedling  the  fenfe  of  thehoufes,  paf- 
fing  bills,  feeing  the  orders  of  each  houfe  obferved,  i^c. 

See  parliament. 

&>pcrtaUp,  (Specialitas,)  A  bond,  bill,  or  fuch  like 
inftrument  ;  a  writing  or  deed  under  the  hand  and  feal 
of  the  parties.     See  19  f^in.  Abr.  487. 

^pcrtal  S^attec  in  CBUincnte.    See  Cicncral  llTuc, 

and  Bro.  tit.  General  ijfue  and  fpecial  evidence. 

&uelci!m  The  cell  of  a  monk,  mentioned  in  Malmfb, 
lib.  2. 

Apices!,  For  garbling  fpices    i  Jac.  c.  19.   Repealed, 

6  Ann.   c.  16. 

Duty  on  fpices  imported,  6(9*7^.3.  ''•  7-  tmde 
perpetual  by  7  Ann,  c.  7.  and  part  of  bank  fund  :  And 
the  furplus  part  of  the  aggregate  fund,     i  Geo.  i.  c.  12. 

May  te  imported  in  EngUfh  fljips  whereof  the  mafter 
and  two  thirds  of  the  mariners  are  Englifh,  6  £^  7  //'. 
3-  f-  7;  /  3- 

Additional  duty,  3  Esf  4  Ann.  c.  4.  made  perpetual  by 

7  Ann.  c.  7.  and  part  of  bank  fund  :  And  the  furplus 
part  of  the  aggregate  fund,    i  Geo.  1.  c.  12. 

New  duties  on  fpices,  raifins  and  fnuff,  8  Ann.  c.  7 
f.6. 

The  duties  laid  by  8  Ann.  c.  7.  made  perpetual  by  6 
Geo.  I.  c.  4.  in  order  to  be  fubfcribed  in  South-Sea  flock. 

Long  pepper  not  chargeable  with  the  farther  new  duty 
of  ir.  bd.  by  8  Ann.  c.  7.     g  Ann.  c.6.  /  59. 

Dirt  in  pepper,  i^c.  to  be  deftroyed,  10  Ann.  t.  26. 
/•  45- 

Licences  to  import  fpices  fhall  fpecify  the  quantity  and 
place  of  landing,    6Geo.  i.  c.  21.  c.  45. 

Spices  packed  in  fmall  parcels  forfeited,  6  Geo.  i.  cap. 
21,  /47. 

Duties  on  fpices  afcertained,  8  Geo.  i.  c,  15,  fe^, 
17,  18. 

Licences  to  import  fpices  ftiall  be  delivered  up  at  en- 
tering the  fliip,  8  G^».  r.  f.  18.  /  21.  SeeCuttom?, 
ifttnUiS,  (E'jorcr^  Warc?» 

^pipcnrf.  Galfridus  Spigurnel  was  by  King  Hemj 
the  Third  appointed  to  be  fealer  of  his  writs,  and  per- 
haps the  firft  in  that  office.  Therefore  in  after- times  the 
perfons  that  enjoyed  that  office  were  called  fpigurneU. 
Pat.  1 1  Hen.  3.  «.  7.  0^  Clauf.  4  Edw.  1.  dorfo  m.  6. 
Johannes  Boun  Miles,  filius  domini  Francifci  Bonn,  i3 
Johanna  uxor  ejufdem  Johannis  concedunt  al  Roy  ferjeem' 
tiam  fuam  ipfius  capelltt  Regis,  (sf  cfficium  Spigurnellorum 
ad  ipfos  fpeiians ;  qua  de  Rege  tenent  in  capite.  Memo- 
rand,  in  Scaccar.  Mich.  14  Edw.  i.  by  Sir  Jehri 
Maynard. 

^ptnatium.  Is  that  fort  of  vefTel  which  we  now  call 
a  pinnace:  It  is  mentioned  by  Knighton,  anno  1338,  Re- 
dierunt  Normanni  cum  galeis  12  ^  cum  olio  fpinaciis  turn 
manu  bene  armata. 

&pinBUla0,  Were  thofe  three  golden  pins  which  were 
ufed  about  the  pall  j  and  from  thence  fpindulatus  fignified 
to  be  adorned  with  the  archiepifcopal  pall.     Du  Frefne. 

3>ptnftet,  It  is  the  addition  ufually  given  to  all  un- 
married women,  from  the  vifcount's  daughter  downward. 
Yet  Sir  Edward  Coke  fays,  Generofa  is  a  good  addition  for 
a  gentlewoman,  and  that  if  they  be  mmed  fpin/ler  in  any 
original  writ,  appeal,  or  indiftment,  they  may  abate  and 
quafh  the  fame.     2  Injf.  fol.  668. 

^pttttttalitie3  of  a  IBiOjop,  ( Spirituolia  Eplfiopi, ) 

Are  thofe  profits  which  he  receives  as  a  Bifhop,  not  as  a 
Baron  of  the  Parliament.  Staundf.  PI.  Car.  fol.  132. 
Such  are  the  duties  of  his  vifitation,  his  benefit  growing 
from  ordaining  and  inftituting  priefts,  preftation-money, 
that  is,  fubfidium  charitativum,  which  upon  reafonable 
caufe  he  may  require  of  his  clergy.  Johannes  Gregor.  de 
Benefjc.  cap.  6.  num.  9.  and  the  benefit  of  his  jurifdic- 
tion,  Joachimus  Stephanus  de  Jurifd.  lib.  4,  cap,  14. 
num.  14.     See  CuftOJ!  Of  t\)Z  3>piEttUaItte0, 

^pittle^ljOUfe,  Mentioned  intheadtfor  fubfidies,  15 
Car.  2.  cap.  9.  Is  a  corruption  from  hofpital,  and  fig- 
n  fies  the  fame  thing,  or  it  may  be  taken  from  the  Teuto- 
nic fpital,  which  denotes  an  hofpital  or  alms  houfe, 
Cowelly  edit,  1727. 
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Spoliation,  (SpoHatioJ  is  a  writ  that  lies  for  ore  in- 
cumbent againft  another,  in  any  cafe  wheie  the  right  of 
the  patronage  cometh  not  in  debate;  as  if  a  parfon  be 
made  a  biftiop,  and  hath  difpenfation  to  keep  his  redorv, 
and  afterwards  the  patron  prefent  another  to  the  church, 
who  is  inftituted  and  indu£lsd.  The  bifhop  fnall  have 
againft  this  incumbent  a  writ  lii  Spoluuion  in  Court  chrij- 
t'lan.     F.  N.  B.  fd.  36.     See  19  V'ln.  Abr.  488. 

^pOUtC  oblata,  A  free  gift  and  prefent  to  the  King 
was  anciently  fo  called.     Cowell,  edit.  1727. 

^jJOJltllia,  Signifies  gifts,  gratuities,  falaries.  Ut  nee 
eplfcobui  nee  albas  pro  jtijillia  fadcnda  Sportuljs  contradie- 
tas  (i.  e.  forbidden)  accipiat.  From  hence  Sr.  Cyprian 
(Epiji.  70,  71,  90.)  calls  thofe  clergymen  Spirtulatites 
fratres  who  received  fuch  gifis  for  their  maintenance, 
which  afterwards  were  called  Prabenda.  Cowell,  edit. 
1727. 

^pOUfaT?!,  The  betrothing  of  a  man  or  woman  before 
marriage.      See  CfjJOtlfallS. 

^pOUfC^^b^Catl),  Adultery,  or  incontinence,  oppofed 
to  fimple  fornication,  J.  D.  1542.  Tlie  Lady  Kathe- 
rine  was  accufed  to  the  King  of  incontinent  living,  not 
only  befoie  her  marriage,  but  alfo  of  Spoufe -breach  after 
her  marriage.      Fox  Ail.  Alon.  vol.  2.  pag.  540.  b. 

^pttllcr?  of  paKU,  Are  tiers  of  yarn,  to  fee  if  it  be 
■well  fpun,  and  fit  for  the  loom.  Anno  i  Alar.  Pari.  I. 
cap.  7.  Spullers  aie  thofe  that  work  at  the  fpole,  i.  e. 
Rota  ghmeratoria  textorum,  qua  fila  rotando  conglomeran- 
tiir,   fays  Dr.  Skinner. 

.S)pillvrOJ,'al,  (Spurarium  aureum)  An  ancient  gold 
coin.      Paroch.  Antiq.  p.  321. 

©tlttallCJ',  (mentioned  in  flat.  43  EUt,.  cap.  10.)  Is  a 
note  of  faultinefs  in  the  making  of  cloth.     See  IxcUlCp. 

^qtlibSi,  Prohibited  and  declared  publick  nufjnces,  9 
£5"  10  IV.  3.  c.  7. 

Stabbing  of  perfons  is' made  felony  without  benefit  of 
clergy,  and  punifhcd  as  murder,  by  flat,  i  Jac.  i.  c.  8. 

See  ^anflaugljtcr. 

^tabilia.  It  .was  a  cuftom  in  Normandy,  that  where 
a  man  in  power  claimed  lands  in  the  pofleflion  of  an  in- 
ferior, he  petitioned' the  Prince  that  it  might  be  put  into 
his  hands  till  the  right  was  decided  ;  and  then  he  had  a 
writ  which  was  called  breve  de  Jlabiita.  To  this  a  char- 
^er  oi  Henry  the  firft  feems  to  allude,  in  Prynn,  lib.  Angl. 
I  torn.  peg.  1204.  viz.  Et  omnes  decimas  venationis  pra- 
diHarum  forejlarum  excepta  elecima  illius  venationis  qua 
copta  ftterit  cum  St.abilia  inforejla  de  IVindleJljore.  Cowell, 
edit.  1727. 

^tabilitiO  \)CnatiOlU0,  The  driving  deer  to  a  fland, 
which  is  alfo  called  driving  the  waidafs,  Cowell,  edit. 
1727. 

^tablcttailD,  (Stabdis  Jlatio,  or  rather  ftans  inflabulo) 
Is  one  of  the  four  evidences  or  prefumptions  whereby  a 
man  is  convidled,  to  intend  the  ftealing  the  King's  deer 
in  the  foreft.  Manvcood,  part  2.  cap.  9.  num.  9.  The 
other  three  are  dog-draw,  back-hear,  and  bloody-hand.  This 
Jiablejiandis,  where  a  man  is  found  in  Jlahili  Jlatione,  at 
his  /landing  in  the  foreft  with  a  crofa-bow,  or  long-bow 
bent,  ready  to  flioot  at  any  deer,  or  elfe  ftanding  clofe 
by  a  tree  with  greyhounds  in  a  leafh,  ready  to  flip. 
Cowell,  edit.  1727. 

^tatiuni,  is  in  Domef day  book  accounted  for  a  furlong 
of  land,  which  is  the  cii_hth  part  of  a  mile.      Id.  ib. 

^taff^ljCtbtng,  Is  a  right  to  fallow  cattle  within  a 
foreft.     I  Jon.  Rep.  282. 
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§)taa;c^coat!)C?,    See  Coacljcg. 
3>tagc#plap0.    See  ilJufaucc. 

^tagiariU?,  A  canon  refidentiary  in  a  cathedral 
church,  Stagiaria,  the  refidence  to  whichhe  was  obliged; 
Stogiari,  to  keep  fuch  refidence.  As  in  a  ftatute  made 
in  the  chapter  of  Paul's,  2  Id.  "Jul.  anno  1-^9.  They 
commonly  put  this  diftir.flion  bctv.'een  rcfidenliarius  and 
Jiagiarius ;  every  canon  inftalled  to  the  privileges  and 
profits  of  refidence  was  refidentiarius,  and  while  he  ac- 
tually kept  fuch  flated  refidence,  he  was  Jiagiarius,  or 
Jlagionarius.  The  word  Stagium  was  likewife  ufcd  for 
refidence,  as  Stagionarius  pojlquam  Stagium  juum  in  do- 
mibus  ecclefta  vicinis  incepit,    ijfc,      Ib.   fol.  44.3. 

^tagUCjS,  (Siagna)  Ponds,  pools,  or  ftanding  waters, 
mentioned  in  5  Etiz.  cap.  21. 

^tal^boat,  A  kind  of  fiftier's  loot.  Stat.  27  Eliz, 
cap.  21. 

^talkers!,  The  going  gently  ftep  by  flep  to  take  game. 
None  fhall  ftalk  with  bufh  or  beaft  to  any  deer,  except 
in  his  own  foreft  or  park,  under  the  penalty  of  lol.  ftat. 
1 9  Hen.  7 .  c.  II. 

^talkCCS,  A  kind  of  fifliing-nels,  mentioned  12  Rich. 
2.  flat.  I.  cap.  20.  y  17  Rich.  1.  cap.  9. 

Stallage,  (Stallagium,  from  the  Sax.  Stal,  i.  e,  Jia- 
bulum,  Jiatio,)  The  liberty  or  right  of  pitching  or  eredl- 
ing  Jlalls  in  fair  or  market,  or  the  money  paid  for  the 
fame.      Cowell,  edit.  1727.     See  Rennet's  Glojfary,    ■ 

&taHatttl0,  Is  mentioned  by  our  hiftorians,  and  fig. 
nifies  afeSium  ;  the  fame  ofEcer  whom  we  now  call 
maf.  .  of  the  horfc.  Sometimes  it  hath  been  ufcd  for 
him  who  hath  a  ftall  in  a  market.     Cowell,  edit,  1727. 

&tamp?llUtiC$,  A  tax  on  proceedings  in  law,  expired, 
22  y  23  Car,  2.  c.  g. 

Grant  of  a  ftamp-duty,  $  TF,  l^  M.  c.  21.  Conti- 
nued by  5  Ann.  c,  ig.  and  made  perpetual  and  part  of 
the  aggregate  fund  by  i  Geo.  i.  c.  12.  The  fecond  ftamp- 
duty,  g  y  lo  IF,  3.  c,  25.  A  third,  ii  Ami,  c.  2,  c.  9. 
/  21.  Another,  12  Geo.  i.  c,  33.  23  Geo.  2.  c.  35, 
Another,  30  Geo.  2.  c.  ig.  Another,  32  Geo.  2.  c.  35. 
Another,  2  Geo.  3.  c.  36. 

Exemptions  from  the  ftamp-duty,  and  the  penalty  lef- 
fened,  6  tf  7  ^  3.  f.  12. 

Provifions  to  prevent  frauds  in  the  ftamp?,  i  Ann.  fl. 
2.  c,  22. 

AdmifEons  of  freemen  before  i  Dec,  1705,  without 
ftamps,  made  good,  4  Ann.  c,  12.  f.  8. 

Attornies  not  to  incur  any  penalty  of  the  ftamp-afls 
for  default  of  the  other  party,  5  Ann.  c.  ig.  /  29. 

Warrants  of  the  chief  juftices  in  Eyre  exempted  from 
ftamp-duties,   10  Ann,  c.  26.  /  74. 

r.  The  claufes  particularly  relating  to  each  Injlrument 
charged  with  Jiamp-duties,  reduced  to  an  alphabetical  mc 
thod. 

2.  Claufes  concerning  the  officers  for  the  management  of. 
Jlamp-duties. 

3.  General  claufes  relating  to  and  Inforcing  the  payment 
of  Jlamp  -  duties, 

4.  Claufes  for  the  fecurlty  of  thofe  who  advanced  money 
on  the  credit  of  the  Jiamp- duties, 

I.  The  claufes  particularly  relating  to  each  Inftrumetit 
charged  with  ftamp  duties,  reduced  to  an  alphabetical  mc 
thod. 

Ail  of  publick  notary.     See  Notarial  Acl. 


Anion  entered  In  an  inferior  court  that  holds  plea  of  forty  fhillings,  1 
but  iftiies  no  writ,  or  procefs,  or  mandate,  pays  J 

Adjudication  in  Scotland 


I.  s.  d. 


Adminijlration,  Letters  of  eftates   above  2c/.  value 
And 


Exceptions  in  favour  of  common   foldlers  and  feamen,  5  IV.  &  M. 

c.  2\.  f.  b.     9  y  10  IV.  3.  c.  25.  /.'  44. 

Admiralty- fentence ,  attachment  and  relaxation  thereof  —           — 

And                 _ 


06     iW.i^  M.  c.  21.  /  3. 
6 


"         —023 


()l^  loW,  3.  f.  33.  /  32. 
2  Geo.  I,  c.  33.  /  3. 
10  Ann.  c.  19,  f.  100. 
5  IV.  l^  M.  c.  zi.f  3. 
9  y  10  fV.  3.  c.  25.  f.  ig. 


5  W.^  M.  c.  21.  /  3. 
9  dif  10  //<  3.  c.  25.  /  17. 


Warrant' 


1 0  Am:. 
30  Geo. 
10  Anil. 

c.  I 
2.   c 
f.  I 
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118. 
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19. 

f.i. 

SW.^  M. 
9  f5f    10  IV. 
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..21./ 

3'    '••  25- 

35-/ 2, 
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3- 
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Warrant,    monition,  or  perfonal  decree         — —         ~— —  —  026     c^  JV.  l^  M.  c.  2\.  f,  ->. 

And  ■ —  026     ()  y  \o  TV.  -7^.  c.  25.  j.  24. 

Libel,  allegation,  depofuion,  anTwcr,   fentcnce,    or  final  decree     —  006     5  /F.  t?  M.  c.  21.  J.  3. 

And         -^ —  —  o  o  6     g  ijf  10  TV.  2-  ''•  ^5»  /.'  36. 

AdmiJJion  into  a  corporation,  or  company  —  020     5  Geo.  ,3.   t.  46.  /.  2.  ;| 

Into  an  inn  of  court,   or  Chancery,  of  matriculation  —  • —  o   \   o     ^  JV.i:S  M.  c.  2\.  f.  % 

And  —    ' ■  —  010    ()i^-\olV.-^.  €.  2^.  f.  zft:    ■>••   ■" 

And  into  inns  of  courts  ■ .  •         —  —  2002  Gea.  3.  c.  36.  /  2.  ^ 

To  a  fellowftiip  of  the  college  of  phyficians,  or^to  any  office  of  any!  TV  f  •  AT    '  r  '      F<^  f  '-' 

court,   not  being  an  annual  office  under  the  value-  of  ten  pounds  i-  200^       r/^  ^'  ^^'J'  ■^'     ^  °  ^ 

per  annum  S  7  ^^-  3-   ^-  ■^■^. /■  S- 

And  — —  • .  —  200     g  (jf  10  TV.  2.  c.  25.  /  g,  10. 

And^  '  —  200      lo  Ann.  ft.  2.  c,  g.  f.  21. 

Admittance  to  a  copyhold  eftate.    See  Copyljsld,  '  * 

Advertifemcnt'm  .weekly  papeis  — t—  ■  —  O   i   O 

And  ——  ■■  -  -  —       *   —  CIO 

Printer  not  paying  the  duty  in  time,  forfeits  tretile  fum       ^         — 

Advertifcment  in  periodical  pamphlets,  publiflied  at  a  greater  inter-  )  - 
verval  than  a  week,  pays  -    J 

Affidavit,  and  copies  thereof,  pay  ■    •  —  —  006 

And  —  006     g  &  \o  TV.  2^    c.  "2^^  f.  28,  291 

Affidavit  of  plaintiff's  caufe  of  adlion  pays  as  othet-  affidavits        — 

Exceptions   in  favour  of  affidavits  concerning  burying  in  woollen, — and  thofe  taken  before  cuftom  hcufe  officers,  or 

juftices  of  the  peace,  or  commiffioners  for   raifing   the  King's  duties,  5  W.  tsf  M.  c.  2i.  /  3.      9  ts"  10  TT^.  -i. 

c.  7.5.  f.  28.     32  Geo.  2.  c.  35.  /  2.     And  thofe  made  for  the  allowance  of  duties  on  fope  ufed  in  the  woollen 

manufaflure.    10  A^n.  c.  19.  f.  29,   30.      12  Ann.  ft.  1.  c.  9.  f.  \b,  ij.  \ 

iVhjt  payable   fur  affidavits  of  perfoimafice  of  quarentine,   9  Ann,   c.  2.  yf  6,   7. 
Ale- licence.     See  Licence. 
Allegation  in  the  fpiritual,  or  admiralty-court,   and  copy  thereof,  pays     006     ^  TT'.  i^  M.  c.  2\.  f.  ■?, 

And r ■  —     006     9  y  10  /F.  3.  f.  25.  /  36. 

Almanack  for  one  year  printed  on  one  fide  of  paper,  piys       —        —     0019  Ann.  c.  23.  f.  23. 

And  '  -  —     001      30  Get.  2.  c.  ig.  /.  I, 

Other  almanacks  for  one  year,    pay  ■  ■         —     0029  Ann.  c.  23.  /  23. 

And         ■ ■  • —     002     3  G^o.  2.  c.  ig.  f.  i. 

Thofe  fof  more  years  pay  for  three  years,  9  Ann.  c.  23.  f.  23.  b'  53.  and  the  additional  duty  for  every  year^ 

3  Geo.  2.  f.  19.  /.  I.  -  -  -  - 

What  book  to  be  deemed  an  almanack,    10  Ann.^j.  19.  /  175. 
One  flieet  only  needs  to  be  flamped,  9  Ann.  c.  23.  f.  26. 
Provifoes   in   favour   of  almanacks    in  bibles    and    common   prayer  books,  and  faving  the  rigljts  of  proprietors  of 

,  alftianacks,    g  Ann.    c.  25.   /.  52,   53. 
Wnat  fccurity  is  to  be  taken   for  payment   of  the  duty  on  paper   delivered   to  the  printers  of  almanack?,    and 

what  allowance  is  to  be   made   for  the   copies   of   fuch  alnnanacks- as  fliall  be  brought  to   the   commiffioners, 

9  Ann.  c.  23./.  38.  • 

Anjwer  in  court  of  equity  pays  ■■  —     010     $  TV.  i^  AZ  c.21.  f.  3. 

And  ■  — —  —     010     9  ^  10  /^  3.  f.  25.  /  26. 

Copy  thereof  — —  001     5  /^  is"  J/.  <•.  21.  /  3. 

And  — —  ■  — —  — .  —     001     9  to"  10  f^  3    f,  25.  /.  40. 

And  ■ ^  ■—  f —  —     001      32  Geo.  2.  c,  35.  f,  8. 

Appeal  Uom  the  court  of  admiralty,  arches,  or  prerogative  coiHt  of  >-  ■     rrr  ^^  i,r 

/-'.I  V  ,  •"  >       r       t>  \      i  o  o     ^  TV.  bf  M.  c.  21.  r.  ?. 

Canterbury  or  lork.,  pays  J  -"  J-  S- 

And             ■ — .                 -      —  200  gi^  iqTV.  2-  c.  25.  /  i  r. 

And  fuch  appeal,  and  every  appeal  from  the  admiralty  of  Scotland,  pays  200  12-Ann.   ft.  2.    c.  9  /.  21. 

For  TTAits  of  Appeal,  fee  TVrit. 

Appearance  on  fpecial  bail  pays            '                                — —              —  O   I   0  5  /K  l^  M.  c.  21,  /  3. 

And             '               '                             ■-    '  ■             ■          —  010  giff  10  TV.  2-  f.  25.  /  25. 

t^  t.  -I     V,  •     •  L     .  u    1  1      o  0  6     KW.i^  M.   c.  21,   f,  -i,     i^  q'.^ 

On  common  bail,    or  without  bail,         — —  i  V  rr-         •     •      •  ^-  j.     ^  V -' 

J  10  IT .  2-  c.  25.  y.  33. 

And  '  •  —     0064  Ann.  c.  ii.  f.  9. 

.And         ■ —  '•  ——  —        —     006     32  Geo.  2.  c.  35.  f.  4, 

Penalty  for  not  entering  or  filing  an  appearance  within  the   time  limited  by  the  ftatutes  5  Tf'.  bf  M.  c.  2i.  f.  3. 

gi^  loTV.  3.  f.  25.  /  33. 
Apprentices,  mailers  pay  bd.  in  the  pound  for  50/.  or  under,  and  one  (hilling  for  more,   8  Ann,  e.  g.  f.  32. 
On  pain  of  50/.    9  Ann.  c.2\.  f.  66.      And  double  the  duty,    iS  Geo.  2,  c.  22.  f.  24. 
The  time  of  payment   enlarged   by  feveral  ftatutes,    9  Ann.    c.  21.  f.  65.      12  Ann.  JT.  2.    c.  9.  f.  31,      6  Geo  J. 

c.  II.  /  52.     7  Geo.  I.  Jl.  I.  c.  20.  /  30.     8  Geo.  i.  c.  2,  /  38.     11  Geo.  i.  c.  8.  /  24,     18  Geo.  2.   (.  22. 

f.  23.      27  Geo.  2.   c.  16.  /  5.      '^8  Geo.  2.   c.  19,  /  4. 
Things  given  with  apprentices,   not  bemg  money,  how  to  be  valued,   8  Ann.  e.  9.  f.  45. 

The  indenture  to  bear  date  when  executed,  and   to  fpecify  the  fum  given,  on  pain  of  double  the  fum,    8  Ann. 
c.  9.  /  35. 

And  of  the  apprentice's  bein?  difabled  from  following  his  trade,  i^c.   8  Ann,  c.  9.  f.  39. 
And  of  the   indenture's  bf  ng  no  evidence,    i  Ann.    c.  9.  /.  43. 
Within  what  time  :^  ^c   .irought  to  the  office  and  ftamped,  and  the  duty  when   to  be  paid,  S  Ann.  c.  9,  /  36, 

^,.38.-     .  .  - 

Penalcies  on  non-payment  of  apprenticefhips  duties  to  be  difcharged  on   payment  of  double  duties,  20  Geo.  2.   c. 

45-  /  5- 

Enci  uragement   to    apprentices    paying  the  duty  in    the   maftei's   default,     18  Geo,  ?..   c,  22.  /  25.     20  Geo.  2, 

<•■  45-   /•  5. 

Voi.  II.  N°.  127.  8  H  Provifions 
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PiOvihons  In  favour  of  indentures  for  binding  poor  children  apprentices,    9  y  10  IP'.  3.  c.  2j.  /  30.     8  An.  c.  g, 

/.  4.     izAnn.  ft.  2.  c.  9.  /  22,     See  flat.  5  Gto.  3.  c.  46. 
AJfurance.     See  PolUy. 

AlFurance  corporation  bonds  exempt  from  flamp  duties,    6  Geo.  I.  c.  18,   /  8. 
Attachment  from  the  court  of  admiralty.     See  Admiralty. 
Attorney,  what  to  pay  for  his  admittance.     See  Admijjlon. 

I.  s,  S. 

Letter  of  attorney  pays  006     5  //^  iff  i/.  mi.  /  3. 

And  006     9  e^  lo  W.  3.  c.  25.  /:  37. 

And  • '  •  006      \%Ann.  ft.  2.  e.g.  /.  21. 

And •  o  I  o     30  Geo.  2,  c.  9.  /  i. 

Hail.     See  appearance. 

Bail-band  may  be  afligned,  but  not  fued  before  it  is  ftamped,      4  Ann.  c.  16.  /  20. 

Bank  fecurities  exempt  from  flamp  duties,     "^Geo.  i.  c.  8.   /.  39. 

Barrfter.     See  Degrees. 

Batchelor  of  arts  not  chargeable  with  the  duty  of  40^^    6{sf  7  /K  3.  f.  I2.  /  3.     9  ^  10  7^  3.  c.  25.  /  51.     12 

Ann.  ft.  2.  f.  9.  /  22. 

Bill  in  Equity  pays  o  i   0     5  7^  iif  yl/.  r.  21.  /  3. 

And  ■■ —  010     9(5?  10 /F.  3.  f.  25.  /.  26. 

Copy  001     s  ^^-^  ■^-  f-  21.  /  3. 

And  00  I     gtf  lof'F.  2.  C.25.  f.^o. 

And  • 001     32  Geo.  2.  c.  35.  /  8. 

Bills  of  Exchange,  or  of  fees,  or  parcels,  i^c.  pay  nothing,    5  /^^.  ^sf  iW.  f.  21.  /  5.     9  tf  10  fV.  2.  c  25.  7:43. 

Bill  of  lading  pays  004     9  Ann.  c.  23.  /  23. 

Bill  of  Middlefex.     See  Writ.  

Bond  pays  006     5  //<  (if  M.  c.  2r.  /.  3. 

And  ■  006     ()^  10  W.  2.  c.  25.   /  37. 

And  ■ ■  006     12  Ann.  ft.  2.  c.  9.  /.  21. 

And  ■  -— — —  ' 016     30  Geo.  2.  c.  19.  /  i. 

T  SW.  isf  M.  c.  21.  /  3. 

Brief  iot  colIe£ling  charity,  pays  the  fingle  duty  of  forty  {hillings      >•     200     9  is"  10  /^.  3.  <■.  25.  /  69. 

3  12  Ann.  ft.  2.  c.  9.  /.  22. 

Capias.     See  IFrit. 

Cards  per  pack,    pay  006     9  Ann.  c.  23.  /  39. 

And  '  ■  ■  — —     006     29  Geo.  2.  c.  13.  /  r. 

Certificate  on  degrees.     See  Degrees. 


Certificate  on  marriage,   pays         — —  '•  ~~~f     0  5° 


5  W.  ^M.  C.21.  f2.^ 
9^  10  ;r.  3,  c.  25.  fs2' 


Provifo  in  favour  of  feamens  widows,    b  If  1  W.  3.  f.  12.  /  2. 

Certificates  for  drawbacks,    pay                  008  9  Ann.  c.  23.  /  23. 

Provifo  in  favour  of  certificates  concerning  foap  ufed  in  woollen  works,    10  Ann.  c,  19.  /  29,   30.     12  Ann.  ft.  2, 

c.  9.  /  16,    17. 
Certificates  for  performance  of  quarantine,  what  to  pay,   g  Ann.  c.2.  J.-j. 
Certiorari.     See  IFrit. 

Charter  pmy  in  England,  pzys             — —             —'         • 006  S  TK  &  M.  c.2j.  f  2. 

And       .     006  9£3r  lo/F.  3.  f.  25. /37. 

And  \n  Great  Britain              — — —                    ■ 006  12  Ann.  ft.  2.  e.g.  f.21. 

Cinque  ports.     See  Admiralty. 

•y  sW.i^  M.  c.2\.  f2. 

Circuit  pardon  pays i  200  9  ^  10  //'.  3.   c.  25.  /  3,  504. 

3  J2  Ann.  ft.  2.  e.g.  f.21, 

C/Vi7//«'»  in  ecclefiaftical  courts,  pays 006  $  IF.  & M.  c.2\.  f.2. 

And                 •                 006  g  y  10  JF.  2.  c.  2S'  f  2^- 

And                 006  I2G^7.  I.  r.33.  /3. 

Copy  thereof            006  5  IF.  &  M.  c.  21.  f  2. 

And — —                 006  9  £S?  10^/'.  3.  f.  25.  7.36. 

Clare  conftat  \n  Scotland  ^zys          — — <                 023  10  Ann.  c.  ig.  f  \qq. 

Clerks  admittance.     See  Admiffmn. 

Clerks  indentures,  are  liable  to  the  fame  duties  as  apprentices  indentures,    for  which  fee  Apprentice.  ' 

Cognition  of  ksirs  in  Scotland,  pays               — — —                       023  JO  Ann.  c.  19.  /  lOO. 

Collation.     See  Prefentation. 

CaOTOT{^««  ecclefiaftical  not  otherwife  charged,   pays                       — ^  026  5  7f .  ^  M  f.  21.  /  3. 

And                026  g^  10  JF.  2-  C.2S.  f.  12. 

Commijfnns  of  rebelUm  do  not  pay  as  letters  patent  —  ^  j2  Ann.  ft.  2.  ]%.  fXl. 

Common  Recovery.     See  IFrit. 

Ca/j/rrt<7  or  other  obligatory  inftrument,   pays              006  <;^lF.i^  AI.  c.2\.  f.  2- 

And °o6  9  £3"  10/^.  3.   f.  25.  /37. 

And  if  a  deed                   006      12  Ann.  ft.  2.  c.  g.  f  21. 

Copy  of  a  lecord  or  other  proceedings  at  fFeftm.  pays                      006  ^  IF.  (J  M.  c.  2i.  /  3. 

And                ' r—                  006  9££?  10///.3.  r.  25.  /3J. 

Of  a  will ■ 001  5  JF.bf  M.  c.  21.  /  3. 

And                 001  g&iofF.2.  c.is-  f.^J. 

Copyhold  furrenders,  or  copies,  arc  neither  within  5  JF.  &  M.  nor  9  £^  lO  IF.  3.     6  b"  7  IF.  3.  c,  12.  /  2.     5  £^. 

10  7^.  3.  c.  25.  /45. 

But  fuch  furrender:,  copies  and  admittances  except  to  the  ufe  of  a  )  02-2        ^O  ■'""*•  '•  'Q-  /  ^00- 

will,  or  to  a  cuftom  right -or  tenant  right  cftate,  pay            — —  j  •*       I2  Ann.  ft.  i,  (,  2.  f.  48. 

Covffunt. 
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Cavenant.     Sec  fFiit.  I.  s.  d. 

County  palatine  and  clutchy  of  Lancnfter  letters  patent,  or  exertipllfi- 1  a  o          c  If  I'f  M       ' 

cation  of  the  fame,   pay             ■—              J  O  o     S    y.<^  m.  c.  21.  /  3, 

And ■!                         .                        200     g  Isf  10  IP.  2-  i:  25. 

And             ■ — : ■    -  -                        — —                        "'■  200      12  Ann.  J?.  2.  e.g. /.it. 

Grants  of  profits  under  the  feal  of  the  faid  dutchy  or  county  pay     —  200     5  iV.  is'  M.  c.21.  f.  3. 

And                 ■                            • 200     qJV.  3.  c.  25.  f.  2. 

Procefs  from  counties  palatine  pays             — —  006     5  /i^.  fs"  M.  c.  21. 

And               ■■ — -                  -^- — — ^ —              i — —  006  9  £3*  //^  3.  f.  25.  /  1;^. 

Cujlom-r'ight  furrendir  to  a  copyhold,     isi  Copyhold. 

Debentures  for  draw-backs.     See  Certificates. 

Declaration  and  copy  pay                               .              — —                ■  -     .  o  0   I  ^W.\^  M.  c.2\. 

And            -^ -■                           -1^ o  o  I  g^  10  fV.  J.  c.  25.  /  3S, 

Decree,  or  difmiffion  of  a  court  of  equity 006  5  IF.  i^  AI.  c.  21.  /  3. 

And             ■                         '^ •  006  9  t^  lolK  3.  c.  25.  f.  13. 

Decree  in  the  admiralty,  or  cinque  ports.     See  Admiralty. 
Dedimus  pottjlalem.     See  JVrit. 

Deed  inrolled,   pays •                 -i- ^i 050  %  JF.  &  M.  c.  2\.  f.  1. 

Exempted  from  further  duties  by  9  ^  loIF.  3.  c.  25.  /  52. 

Indentures,  Or  deeds  not  otherwife  charged,  pay ■  006  ^&  6  TF  .&  M.  c.  21.  /  ;J; 

And  unlefs  they  are  made  for  binding  parifli  children  apprentices        —  006  9  £3*  10  IF.  3.    c.  25,  f.  30. 
And  all  deeds  in  Great  Britain,  not  otherwife  charged  by  1 2  Ann.  ex- ") 

cept  bail-bonds  and  aflignments  thereof,  and  apprentices  indentures!  f        i  A       n                 r 

of  poor  or  charity  children,  and  deeds  in  ■Sco/Zaw*/ charged  with  the  ("  .y  .     .  r.  9,  /.  21. 

duty  of  2/.   id.  J 

And             ..:___-                  .i- —                 010  iGeo.  2.  c.  19.  /  i. 

And  if  inerolTed  without  being  flamped,  not  to  be  evidence  with-  J  _                 rr/  c^   ^  r               /■ 

out  payment  of  the  further  fum  of             . .                \  5  o  o  s  JV.  ^  M.  c.  2i.  /  ir. 

And                        ■                ■«             '  10  o  o  9  y  lolF.  3.  r.  25.  f.^g. 

■)  5  iF.  &  M.  c.  21.  /  3. 

Degru  in  the  two  univeifities,  or  inns  of  court,  pays              ■         C  200 

3  gbf  10  IF.  3.  c.  25.  /5i. 
Exception  in  favour  of  batchelors  of  arts,  6  iff  y  IF.  2-  c.  12,  f.  2-     9^10  IF.  3.  c.  25.  /  51. 

Demurrer  in  law  and  copy  thereof  pay                •  001  S  IF.  &  M.  c.  21 ./.  2- 

And •            — —                       ■    ' '              ■ 001  gt:f  10  IF.  2-  c.  25.  /  38,  39). 

And                 ■                              ■'    ■      ■             001  32G«.  2.  c.  35-/9,    10. 

In  Equity                  —                      —                       o  o   i  5  IF.  &  M.  c.  7.1.  /.  2- 

And                     ■                         ■  -                       001  9  y  10  7F.  3.  f.  25.  y."  384 

Copy  thereof                   — —                  — ; -^ —  o  o  r  5  /^  tf  Af.  r.  21.  /  3, 

And                 '■      '    '  ■             ■                            -^'^ —  001  g&'ioIF.  3.  r.  25.  /  39. 

And                • ■                            — '■ — —  001  32  Geo.  2.  c.  25.  /  8. 

Depofitions  taken  in  the  court  of  equity  bycommifTion  pay            — —  010  ^  IF.  ^  M.  c.  21.  /.■^. 

And              ■                          —            010  g  ^  10  IF.  2-   c.  25.  /  26. 

Depofitions  in  Chancery  (except  paper  draughts  by  commifllon  be-i  „„.  _,/-■      ,          ,     /-o 

fore  engroffed)                  ■ \  °  °  ^       '"•  ^-  ''  35-  /•  »• 

Copies  of  depofitions,  and  depofitions  not  taken  by  commifllon,  pay  —  o  o  r  ^  IF.  ^  A4.   c.  21.  /  3. 

And                 ^-             001  g  ^  10  IF.  2-  c.  25.  /  40. 

And •             001  32  Geo.  2.  c.  35.  /  8. 

Depofitions  in  the  ecclefiaftical,  admiralty,  or  cinque  port  ceurts,  7  ^  ^  c  ,  rr/-  t^  n,r                r 

^  J        ■     ^u        c                                                                               >■  o  0  o  s  (F.  isf  M.  Ci  21.   f,  7. 

and  copies  thereof,   pay         ■  '  J  -"  •  /   j- 

And                  ^                      006  9  £3"  10 /F.  3.  c.  25.  f.  36. 

Dice  per  pair  pay                    ■                              —^                 050  9  Jnn.   c.  23.  f.  39. 

And                 '                 ■                              ■ 050  29  G«.  2.   £.  12-  /•  I. 

Difmijjion.     See  Decree. 

Difpenfation  from  the  archbifhop,  or  mafter  of  the  faculties,  pays     —  200  ^  IF.  l^  M.   c.  2\.  f.  3. 

And                 ■                  200  g^  10  IF.  2.  c.  25.  /  8. 

And                  ■                            — ' 200  12  Ann.  /.  2.  e.g.  f.  24. 

Donation.     See  Prefentation. 

Drawback.     See  Certificate. 

Eccleftajiical  coMts,  injiruments  and  proceedings.     See  the  Duties  on  the  feveral  inflruments. 

£ntry  of  aSiions.     See  Aiiion. 

Entry  of  writs  of  error.     See  IFrit. 

Exemplifications  of  letters  patent.     See  Grants. 

Exemplification  undsc  kzl  of  any  CQuit,    pays O  5  O  ^W.^jM.   c.2\.f.j^. 

And          — — —                    .                ■ 050  g  ^  10  IF.  2-   c.  2.  f.  12, 

Fine.     See  IFrit. 

Grants  by  the  King  under  the  Great  feal  of  the  dutchy  or  county  T 

palatine  of  i.«Wi3/7^r,  of  any  honour,  dignity,  promotion,    fran- >  2  0  0  ^IF.l^M,  r.  2i.  /  3. 

chife,  or  privilege,  and  exemplifications  thereof,   pay  -^ — '3 

And — ' ■  200  9  y  lo//".  3.  c.  25.  f.  2. 

And           —                  ■  200  \2  Ann.  Jl.Z.  c.  9,  /  21. 

Grant  of  any  fum  exceeding  100/.  under  the  Great  or  Privy  feal,)  «  /^  ,n  r  r//  '^  ;i/f       «       r 

not  direaed  to  the  Great  feal              ^ ~^—\  ^  °  °  ■  ^  n^.  ^  M,  t.  21.  J.  3. 

And         — T^  200  9  £3"  10  7^.  3.   f.  25. /4. 

Every  fuch  grant  under  the  Great  feal  of  Scotland         —             2  0  0  12  Ann.  fi.  2.  c.  9.  /  21. 

And  grant  of  office  or  employment  above  ^ol.per  annum             200  5  /^.  is"  M.  c.  21.  /.  3. 

And 2  o  o  9  £3"  loIF.  3.  c.  25.  /  5. 

And  every  fuch  grant  in  Great  Britain  pays             __— .              — -.  200  12  Ann.  (I.  2.  c.  9.  /  2I. 


Grani 
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I.  s.d. 
Grant  under  fhe  Great  feal,  Exchequer,  dutchy  county  palatine,  T  . 

or  Privy  feal,  of  lands  in  fee,  or  for  years,  or  other  grants   ofS  200     5^//^.  l^  M.  c.  11.  f.  ^. 

profits  not  particularly  charged      .      _   ^ — * 

And  — ^J;  „  ;    —         20  o  9-y  lo^r.  3.  C.25. /e. 

Habeas  Corpus.     See  Writ. 

Indentures.     See  Deeds  and  Apprentices.  -       - 

Injitutlon  p^ys  050     5  ?F.  is"  i^^.  if,  2rJ  /  3- 

And  050     9  y  10  /r.  3.  -cr^^.'f.  14. 

And  050     12  y/«n.  y?.  il.fi'g. /.  li. 

Inflitution,  or  licence   by  the  prefbyters  in  iSto/ZaW  . 050     iz  j^mi,  Jf.  2.    d  g.  f.  tz. 

Interrogatories  in  equity  • —  ■ 010     5  IF.  &  M.  c.  21.  f.  3. 

And  '  010     ()  i^  \0  TF.  T,.  t.  25.  /.  26. 

Copy  .  ■  001     S^f^-^  ^^-  (•  21-  /•  3- 

And  • —  001      qi^  10  IF.  3.  c.  TS-f.  40. 

And  '  o  O   I      32  .Geo.  2.  c.  35.  /  8. 

Inventory  exhibited  in  ecclefiaftical,  admiralty,  or  cinque  port  courts  006     ^  JF.  t^  M.  e.  21.  /  3. 

And  ■ —  •  ■ ' 006     g  &  10  fF.  3.  c.  25.  /  36. 

Copy  thereof  .  • 006     5  /^.  y  M.  c.  21.  /  3. 

And  006     g^  i.0  TF.  2-  c.  25.  /.  36. 

Judgment  {igntd  in  any  court  ziWeftminJicr  ■ 026     $  IF.  &  M.  c.  21.  f.  2- 

And  i  . 026     <)  Iff  10  IF.  2-  c-  25.  /  22. 

Kalendar.    ■  See  Almanack. 

Lading  Bill  O  O  4     9  Ann.  c.  23.  /  3. 

Latitat  o  o  6     5 /f'.  £:f  Af.  <:.  2r.  /  3v 

And  —  006     9  {3"  10 /F.  3.  r.  25.  /  31. 

And  "  006      12  Geo,  2.  c.  33.  /  2. 

Lcnj'c.      See  Deed. 

Letters  patent.,  letters  of  attorney  and  adininijlration.     See  Brief,  County  Palatine,  Grant,  Adininijiration,-  Attorney, 

Letters  of  mart  050     ^  TF.  i^  M.  c.  21.  f.  2- 

And  — — .  050     9  W  10  /iT.  3.  c.  25.  /  iS. 

And  050      12  Ann.  ft.  2.  c.  g.  f.  21. 

Libel  zni.  copy  thereof  pays  ■ 006      ^  TF.  i^  M.  c.  21.  f.  2- 

And  ■  ' 006     q  if  10  IF.  2-  c.  25,  /  36. 

Licence  by  an  ecckfiaitical  court,  or  ordinary  ■  050     ^  TF.  &  A'l.  c.  21.  f.  2- 

And  050     gb'  10  IF.  3.  c.  2:$.  /  14. 

And  ' 050      12  Anrr.  fl.  2.  c.  9.  /  21.. 

By  the  Prefbytery  in  Scotland,  except  to  tutors  and  fchoolmaflrers'  o  50     12  Ann.  J}.  2.  cq.  f.  21. 

Licence  of  marriage   exempt  from  the  duties  granted   by  9  y  10  fF:  3.  c.  25.  /  53.   -Penalties  for   marrying 
without  licence,  or  bans  in  England,   j  Lf  S  IF.  3.  c.  35.  /  i,"  2,  3.      lO  Ann,  e.  19.  /•  176,  177,  178. 

Or  for  being  fo  married,   y  U'  8  IF.  3.  t.  35.  /  4.  -  ' 

Licence  for  retailing  wine  040     9  Ann.  c.  23.  /  23. 

And  where  no  other  licence  is  taken  out  '  500     30  Geo.  2.  c.  19.  f.  i. 

Where  a  licence  for  retailing  ale,  &c.   is  taken  out  400     30  Geo.  2.  c.  19.  f.  1. 

Where  a  licence  for  retailing  fpirituous  liquors  is  taken  out      200     3  Geo.  2.  c.  19.  f.  1, 

For  retailing  ale,  bV.  Oio     9  ^««.  c.  23. /.  23. 

Penalties  on  perfons  taking  recognizances  of  fellers  of  ale  without  firft  caufing  ftamp  licences  to-be  made  out, 

6  Geo.  I.  c.  21.  /  56. 
Licences  for  keeping  alehoufes  on   the  military  roads  in  Scotland,  exempted,  29  Geo.  2.   c.  12.  /  19. 
Mandate.     See  J  Frit. 

Marriage  licence  or  certificate.     See  Licence,  Certificate. 
.  Marjhal  court.     See  Procefs. 

Matriculation  ■  ——  — '■ ■  0   I  0     5  /T.  Jff  M.  r.  21.  f.  3. 

And  ■  • —  010     g  &  10  fF.  2-  e-  25.  f.  27. 

Monition,  or  perfonal  decree  in  the  admiralty,  or  cinque  ports.    See  Admiralty. 

Monition,  or  citation  in  the  ecclefiafUcal  courts,  and  copies  of  them  006     ^  IF.  &  M.  c,  21.  f.  3. 

And  — '■ 006     9  fs'  10  W.  3.  c.  25.  /  36. 

And  006     12  Geo.  1.  c.  33.  /  3. 

News-papers.     See  Pamphlets, 
Nifi  prius.     See  Pollea. 

Notarial  aSl  "     ■  O  0  6      5  ^r.  £if  M  <r.  21.  /  3. 

And —  006     g&  10  IF.  2.  c.  25.  J.  37-  _ 

Novodamus  in  Scotland  023      10  Ann.  c.  19.  /.  lOO. 

Officers  at  fea  pay  the  fame  as  thofe  at  land,  6  tS"  7  /F.   3.  f.    12.  /  6.     9  tf   10  IF.   3.  c.  25.  /   36. 

Orders.      See  Rules.  ,  '  ' 

Original  ivrits.      See  PFrit. 

Original    inftruments   of  furrender,  or    refignation    of   heretableT 

rights  ;  original  retbur  of  fervice  of  heirs,  original  faifine  ;  ori-  (  q  2  -r     ro  Ann.  c.  IQ.  f.  lOO. 
ginal  inftruments  of  furrender,  or  refignation  ;  fervice  or  cog-  f 
nition  of  heirs  in  Scotland,  pay                                                             •' 
Palatine.      See  County. 

Pamphlets,  and  news  papers  of  half  a  fheet  or  lefs,  pay  > 

Larger  than  half,  not  exceeding  one  fheet,  pay  ' 

And  ,  

Larger  than  one  fheet  and  not  exceeding  fix  in  oflavo,  or  twelve  in  quarto,  or  Twenty  in  folio,  pay  2  s.  for  ever]B. 

flieet  in  one  printed  copy,    10  Ann.   c.  ig.  f.  lOl.  •   '  -  '  '  '■ 

Claufes  fhewing  how  and  under  what  penalties  fuch  papers  are  to  be  flamped  before  they  arc  printed,   10  Aunt- 

■  c.  19.  /  104,  105. 

And  printed  copies  to  be  brought  to  the  office  and  entered,  10  Ann.  c.  19.  /  iii. 

4  ^"'' 
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0  .0  01 
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And  under  what  penalties,   lo  Ann.  c.  19./   112,  113. 

Pamphlets  unfold,  how  to  be  cancelled,  and  the  like  number  of  flieets  ftamped  duty  free  to  be  exchanged  for 

them,   10  Ann.  c.  ig.  f.  II4. 
What  news-papers  fliall  not  be  deemed  pamphlets,  ij'c.   11  Gee.  1.  c.  8,  /.  13,  14,  15. 

/.  s.  d. 
Pardons  of  crime,  or  forfeiture,  reprieve,  or  relaxation  from  fine,  \  W  I'f  M    '  >>      r 

corporal  punifliment,  or  other  forfeiture  j  ^      '  .  t.       .  y,  3, 

And  all  but  circuit,  or  Newgate  pardons,  and   every  fuch  rclaxa-  ?  _  , ,        ,.,  , 

tion,  l£c.  pay  the  farther  fums  of  — j J  '  •*  jy  o»  3 

And  if  the  relaxation  be  of  a  fine,  i^c.  above  100/.  2  0  0  \7.  Ann.  Jl.  2.  c.  9.  _/!  11. 

Parliament  (a£ts  of,)  proclamations,  forms  of  prayer,  zEks  of  ftate,  matters  printed  by  either  houfe  of  parliament, 

fchool  books,  books  of  piety,  daily  bills  of  goods  exported  and  imported,  and  bills  of  mortality,  are  excepted, 

JO  Ann.  c.  19.  /  102. 

Pajfport  006  s  JV.  i^  M.  c.  21.  /  3. 

And  — —  006  9  W  10  /^Fl  3.  c.  25.  /  37. 

And  i  — —  ■    ■     006  12  Ann,  J}.  2.  c.  9.  /.  21. 

Patents.     See  Brief,  Grant. 

Phyftctans  admittance  to  the  college,  pays  ■  "     2  0  0  ^  W.  isf  M.  c.  1i.  f,  3. 

And  '  ■ 200  9  £3"  10  ^.  3.  f.  25.  /  9. 

And  ■  200  12  Ann.  Jl.  2.  c.  9.  /  21. 

Pleadings  in  law,  and  copy  thereof  ■  001  ^  IV.  i^  M,  c.  ti.  f.  3. 

And  i  ■  001  9  £3"  10  ^.  3.  f.  25.  /  38,  39. 

And  ■  '  ■■  o  O   I  32  Geo.  2.  c.  9,   10. 

Pleadings  in  equity  '  '  ■  ■■  010  5  ^.  £3"  M.  c.  zi.  f.  3. 

And  ■    ■  '.  ■■  010  9  (3^  10  ^.  3.  f.  25.  /  26. 

And  copies  — —  0  O   i  32  Geo.  2.  c,  35.  f,  8. 

And   all    pleadings    in  law   and   equity   are  to   be  writ   as    ufual,  ^  W.  (sf  M.  c,  21.  /  15.     9  Of  10  W.  3. 

c.  25.  /  64. 

Policy  of  afTurance  in  England,  pays  ■  '  006  ^  W.  i^  M.  c.  21.  f.  3. 

And  ■  — —  006  g  l^  10  TV.  1.  c.  25.  /  37. 

And  '■    ■  '  ■■■■  ■  006  12  Ann.  Ji.  2.  c.  9.  f.  21. 

And  if  within  the  bills  of  mortality  }      o  2  4  ^^q^"''^  '\  ^^'  /"  f  7»  ^^• 

Claufes   for  fecuring  the    payment  of  the    duties   on  policies   of  afTurance,  10  Ann,  c.  26.  f.  71,  72,  73. 

Policy  to  be  made  out  within  three  days  after  the  affurance,  on  pain  of  lOO/.  11  Geo,  i.  c.  30.  yi  44. 

By  flat.  5  Geo.  3.  c.  46.  fe£l.  4,  5.  it  is   enafted,  that   from  and  after  5  July  1765,    where  the    properties  of 

more  than  one  perfon,  &c.  in  a  (hip  or  cargo,  or  both,  fhall  be  aflured  for  upwards  of  lOo/.  in  the  fame 
policy,  the  policy  is  void,  and  the  premium  remains  to  the  infurer;  and  in  like  manner,  in  cafe  of  any 
additional  afTurance  not  duly  ftampt;  provided  any  number  may  be  afTured  on  one  policy,  with  5  ftamps 
of  5^.  each. 

Pojlea  '  026  ^W.l^  M,  c.%\,  f.  3. 

And  ■  -  ' 026  g  &  10  fV.  2-  ('  25.  /.  21. 

Copy  thereof  .  ■  «  ■  '    006  $  IV.  bf  M.  c.  21.  f.  3. 

And  006  g  ^  io  fV.  2'  c-  25.  /  35. 

Prefentatton,  collation,  or  donation  to  a  benefice  above  the  yearly  1      n  a  a  c  TV  (if  M       ai/"i 

value  of  10/.  in  the  King's  books,  pays  — —         ■  j  ^      '  •     •       •  y*  3* 

Probate  of  wills,  except  from  common  feamen  or  foldiers,  pays  o  5  0  ^JV,i^  M.  f.  21.  /  3,  6. 

And  .  ■'■     050  9  y  10  ^.  3.  f.  25.  /.  19,  144. 

Precefs.     See  Writ. 

Profior's  admittance.     See  AdmiJJion. 

Procuration  < ■      '     ■     006  ^  JV.  bf  M.  c.  21.  /  3. 

And         ^  ■  -  — — —  006  9  £3"  10  ^.  3.  f.  25.  y;  37. 

And  —  ■  ' 006  12  Ann.  Ji.  2.  c.  9.  J.  21, 

Proteji  '  006  5  TV.  bf  M.  c.  21.  f.  3. 

And  006  g  &  10  TV.  3.  c,  25.  /  37. 

And  ■  — — —  '  "  0-06  12  Ann.  Ji.  2.  c.  g. /.  21. 

^0  minus.     See  TVrit. 
Recognizance  and  JVrits.     See  Statute. 
Regijler  of  Degrees,     See  Degrees, 
Rejoinder  and  Replication.      See  Pleadings. 
Relaxation.     See  Admiralty.,  Pardon. 

Releafe  inrolled,  pays  _— — .     050  ^  TV.  (^  M.  C2l. 

Common  releales,  pay  006  $  TV.  ^  M.  c.  21.  f.  2. 

And  ,  006  g  i^  10  TV.  2-  c,  25.  /  37. 

And  '■  006  12  Ann.  Ji.  2.  c.  9.  /  21. 

Reprieve.     See  Pardon. 

Rules  and  orders  in  courts  of  TVeJiminJier,  and  copies  thereof        —     o  0  6  ^  TV.  i^  M.  c.  21,  f  ■^. 

And  006  9  £3*  10  ^.  3.  <■.  35.  /  34,  35, 

And  ■    ■  006  32  Geo.  2.  c.  35.  f.  6,  7. 

Saijine  in  Scotland  ■  '   ■  O  2  3  10  Ann.  c.  ig,  f.  1 00. 

Scotch  inftruments  are  not  charged  with  ftamp  duties  previous  to  the  union,  5  Ann.  c.  8.     Article  10,   14. 
Scotch  inftruments,  what  to  pay,   10  Ann.  c.  ig.  f.  100. 

Scotch  deeds y  not  charged  with  2s.   3^.  pay  ■■         0  O  6  12  Ann.  Jl.  2.  c.  9.  /  21* 

Sentence  in  the  Ecclei'iaftical  courts,  and  copies  thereof,  pay      006  ^  TV.  &  M.  c.  22.  f.  3. 

And  006  9  (if  10  /i^.  3.  f.  25.  /  36. 

Sentence  in  the  admiralty  or  Cinque  ports.     See  Admiralty, 

Sewers  proceedings  pay  nothing,  6  £3"  7   TT^.  3.  c.   12.  /.  2,  9.  and   10  ^.  3.  c,  25.  /  45. 

Significavit  O  5  O  $  TV,  (^  M.  c.  21.  f.  3. 

And  '     050  9  £jf  10  /iT.  3.  c.  25.  /  16. 

Vol.  II.  N°.  127.  8  1  Sign 
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$!gn  manual  to  any  beneficial  warrant  or  order,  except  warrants  or 
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orders  for  the  fervice  of  the  navy, 

And  

And  


army,  ordinance,  pay 


South-Sea  fecurities,  exempt  from  duties,  3G',s.  i.   c.  9.  /  16. 
Stannary  proceedings  exempt  from  ftamp  duties,     6  i5f  7  ^.  3. 

Statute-JlapU  merchant  or  recognizance,   pay  — — 


Provifoes  exempting  recognizances  before  juftices  of  peace,    6^7  TV.  3.  c 
Subpiena.     See  IFrit. 


Slf.^M.  c.i\.  f.  3, 

026   9  jjf  10  /;r.  3.  f.  25./  24, 

026      12  Ann.  J}.  2.  c.  9.  /  21. 
5  Geo.  I.  c.  19.  /  30.     bGeo.  i.   r.  4,  /.  51. 
ig.  /  2.     9  b"  10  tV.  3.    <r.  25.  /  45. 

^     STV.i^M.  c.  21.  /3. 
9  ts*  10  IF,  2-  c.  25.  /  2. 

9  £3*  10  TV.  3.  f.  25.  /  30 
f.2.    9^10  //^.  3.  c.  25 
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o  5 


0 
12. 


/.45. 


050 


STV.^M.  c. 

gisf  10  TV.  3. 


— —     023      10  jinn.    s,\<).f.  100. 


2    3 
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10  Ann. 
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5arrfn^^r  of 'grant,  or  office,  inrolled,  pays  -— — 

Surrender  of  Copyholds.     See  Copyholds. 

Surrender  of  hereiable  rights  in  Scotland,  pajs         — 

Tejlimotiial.     See  Degree. 

Transfer  of  flock  '  ■ 

And  

Jf' arrant  from  juftices  of  peace  pays  nothing,    6  is^  7   /iF.  3.  f.  12.  /  2.     9  £ff  10  TV.  3 
If-'inf-ltcence.     See  Licence. 

JVrit  of  Habeas  corpus,    pays  — —  — — 

But  is  exempted  from  further  duties,    gi^  10  TV.  3.  r.  25.  f.^^t  56 

Writ  of  Certiorari,  pays  ■  

And  ■  — 

Writ  of  Appeal,  except  to  the  delegates,   pays      — —  —^ 

And         —         — 


21.7:3. 


c.  19 

A  2. 
f.  2, 


,  /   100. 
f.  9.  /  21. 

/45. 


/  31.  54 


/3'. 


Writ  of  Covenant  for  levying  a  fine,   pays  

But  is  exempt  from  further  duties,    9  &?  loTV.  3.   c.  25. 

Writ  of  entry  for  fufFering  a  common  recovery,   pays 

But  is  exempt  from  further  duties,    9  b"  10  TV.  3.   c.  25. 

Writ  of  Error,  pays  ■  ,—— 

And  — 

Every  other  writ  original,  (except  fuch  on  which  a  capias  HTues)-! 
fubpoena,  bill  of  Middlefex,  latitat,  capias,  quo  minus,  dedimus  \ 
pottftatem,  and  every  other  writ,  procefs  or  mandate  of  courts  hold-  f 
ing  plea  of  40  s.   pays  ^—^  ,  . J 

And  — __-  ■  —     006 


050     5  /:r.  is"  y^/,  f.  21.  /  3. 
1 2  Geo.  1.   c.  33.  /  2. 

5  TV.  es"  M.  c.  21.  /  3. 

g  i^  10  TV.  2-  c.  25.  /.  15. 

12  Geo.  I,  c.  33.  /.  2, 

STV.isfM.  c.  21,/.  3. 

9  tf  10  TV.  3.  c.  25.  /.  ij. 

12  Geo.  I.  f.  33.  /.  2. 

5  TV.&M.  c.  11.  f.  3. 

■  ^-  33-  /2. 
5  /^.  £3"^!^.  c.  21.  /  3. 

.  C'  33-  /•  2. 

5  TV.  is'  M.  c.  21.  f.  3. 

9  £jf  10  /F,  3.  <■.  25.  /  15, 

006     5  /^.  tf  Af.  f,  21.  /  3. 


And 


And 
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006 


006 


9^10^3.  f.  25.  /  31. 

12  <?«,  I.   c.  33.  /  2. 

9  Gm.  2.  f.  32.  /.  7. 

32  Gm.  2.    C.  35.  /  7. 


WritJ  of  Covenant,  writs  of  Entry,  and  writs  of  Habeas  corpus  excepted,   32  Geo.  2.  c.  25.  /  7. 


2.  Claufes  concerning  the  officers  for  the  management  of 
the  Jlamp  duties. 

Such  officers  how  to  be  fworn,  5  TV.  ts"  M.  c.  21. 
f.  \^.  9  £5f  10  TV.  3.  f.  25.  /  60,  61.  8  y/K«.  f.  9. 
f.  42.  9  ^««.  c.  23.  /  29.  lo  Ann.  c.  19.  /  106, 
122.  £sf  f.  26.  /  75.  12  Ann.  Jl.  2.  c.  9.  /  25.  12 
G^s.  r.  f.  33.  /  9. 

And  how  to  account,  s  TV.  &  M.  c.  21.  /  24. 
What  commiffioners  are  to  levy  the  duties  granted  by 
the  feveral  ftatutes,  5  TV.  13  M.  c.  21.  /  7.  9  iff  10 
IV.  3.  c.  25.  /  48.  9  Ann.  c.  23.  /.  48.  10  Ann. 
c.  19.  /  103,  124.  y  c.  26.  /  77.  12  y/w.  7?.  2, 
f.  9.  /  23,  29.  12  Geo.  1.  c.  33.  /  4.  30  G^ff.  2. 
f.  19.  /.  16,   17. 

How  to  obey  the  orders  of  the  treafury,  ^  TV.  (J  M. 
C.21.  f.  13.  9  ^  loTV.  3.  c.  25.  /  62.  8  Ann.  c.  9. 
r  44.  9  ^««.  f.  23.  f.  30.  10  Ann.  c.  19.  /.  170. 
30  G«(3.  2.  f.  19.  /  24. 

And  where  to  keep  their  head  office,  lo  Ann.  c.  19. 
/.  181. 

How  punlfhable  for  mifapplying  or  detaining  the  mo- 
nies in  their  hands.  9  Ann.  c.  21.  /  1 1  W  f.  23.  /  48. 
30  Geo.  2.  c.  19.   /.  25. 

And  how  to  furnifti  all  parts  of  the  kingdom  with 
ftamped  vellum,  ^c.  5  TV.  fS"  M.  c.  21.  /  13.  9  ^ 
10  TV.  3.  c.  25.  /  62.  9  Ann.  c.  23.  /  35.  10  Ann. 
C.  19.   y.  116.      30  Geo.  2.   c.  ig,   f  20. 

And  how  to  mark  the  price  fet  by  the  treafury  on 
damped  vallum,  ts^c.      6  y  7  /T.  3.  <■.  12.  /  9.     g  Uf 


10  TV.  3.  c.  25.  /  68.     9  yf««.  f.  23.  /.  36.      10  .//;». 
<:.   19.  /117. 

And  to  ftamp  vellum,  i^c.  without  fee  on  payment  of 
the  duties,  5  TV.  iff  M.  c.21.  /  9.  9^10  TV.  3.  cap, 
25.  /  59. 

And  what  allowance  to  make  for  prompt  payment, 
6  t^  •]  TV.  3.  f.  12.  /  9.  I  Ann.  Jl.  2.  c.  22.  /.  7. 
9  Ann.  c.  23.  /.  36.  10  y^««.  f.  19,  /  117.  12  y^«». 
y?.  2.  f.  9.  /  27.     12  Gee,  1.  f.  33.  /  6. 

Judges  to  make  orders  at  the  requeft  of  the  comif- 
fioners  for  the  better  fecuring  the  duties,  5  TV.  is'  M. 
c.21.   f.  12.     9  £3"  10  TV.  3.  c.  26.  /  60. 

Such  commiffioners  with  a  comptroller  continued  for 
ever,  9  £3"  10  TV.  3.  c.  44.  /  43.  9  Ann.  cap.  21. 
feSl.  12. 

Infpeftors  in  courts  and  offices,  $  fV.i^  M.  cap.  21. 
f.  11.     <)  isf  10  TV.  2-  c.  25.  /  60. 

And  other  inferior  officers  to  be  appointed  by  the  com- 
miffioners, ^TV.i3fM.  cap.  21.  /  7.  g  i3  loTV.  3. 
c.  25.  /  48.      8  Ann.  c.  9.  /.  33. 

Penalties  on  perfons  hindering  fuch  infpeftors  from  in- 
fpefting  books  which  may  difcover  frauds,  9  Ann.  c,  23. 
fe£}.  28. 

And  on  col!e£lors  detaining  and  mifapplying  monies  in 
their  hand,  g  iJ  10  TV.  2-  <■•  44-  /  45-  9  ■^''"-  '■  2'* 
fe£i.  14. 

And  on  commiffioners  not  duly  paying  monies  into  the 
Exchequer,    9  y  loTV.  3.  f .  44.  /  42. 

And  on  officers  flamping  vellum,  t^c,  before  the  duty 
is  paid,    5  TV.i^ M.  c,2i,  f.  10, 

Sala- 
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Salaries  of  the  officers  how  to  be  paid  out  of  the  du- 
ties, 5  If^.  tjf  M.  c.  21.  f.  22.  9  is"  10  W.  3.  c.  25. 
f.  66.     8  Ann.  c.  9.  /  33.      i2Geo.  i.  c.  33.  /  5. 

3.  Genera!  claujes  re!atl"g  to  and  itiforcitig  the  fayment 
of  Jiamp  duties. 

Stamps  how  to  be  provided  and  altered  from  time  to 
time,    5  fy.  i^  M.  c.  21.  f.'j.     8  Ann.  c.  9.  /  36. 

Suits  of  paupers  excepted  from  duties,  5  ^;^  iS"  M. 
f.  21.  /  14.      12  Geo.  I.  <".  23.  /  5. 

Probate  of  wills  of  feamen  and  foldiers  excepted,  5 
If",  bf  M.  c.  21.  f.b. 

And  the  alteration  how  to  be  proclaimed,    5  JV.  &  M. 

f.  21.  /  7.  9  y  10  /F.  3.  c.  25.  -fea.  67.  9  Ann. 
c.  23.  /.  33.      10  Ann.  c.  19.  /.no. 

And  the  proclamation  judicially  taken  notice  of  by  the 
judges,     10  Ann.  c.  19.  /  180. 

Vellum,  i^c.  how  to    be   marked  with  fuch  ftamps, 

5  TV.  &  M.   c.  21.  /  9.     9  £3"  10  fV.  3.    c.  25.  /  49. 

8  Ann.  c.  g.  f,  36.     ()  Ann.  c.  23.  /.  25. 

And  how  on  the  alteration  of  the  flamp,  the  parties 
that  have  vellum,  i^c.  marked  with  the  old  ftamp,  are  to 
be  fupplied  with  vellum,  fsCf.  (lamped  with  a  new  ftamp, 
without  fee,  5  W.^ M.c.  21.  /  16.  (^  i^  lo  IF.  2-  c, 
25.  /  65.  9  Ann.  c.  23.  /  32,  10  Ann.  c.  19.  f.  109. 
12  Geo.  I.  c.  33.  /  8. 

Inftruments  written  on  paper  not  duly  ftamped,  fhall 
be  of  no  avail  in  law  till  ftamped,  and  the  penalties  paid, 
^IV.  J5"  M.  c.  21.  /  II.     9  £3"  loJV.^.  c.  25.  /  59. 

9  linn.  f.  23.    /  27.      10  Ann.  c.  19.  /.  105.  (s*  c.  26. 
/  71.      12  Ann.  /.  2.  f.  9./ 25.      12  Geo.  i.  c.  23- f.S. 

Inftruments  and  writing,  charged  with  ftamp  duties, 
(hall  be  writ  as  ufual,    5  TV.  W  M.    c.  21.  /  15.     9  fs" 

10  rv.  3.  c.  25. 7:64. 

Several  matters  charged  feverally  by  12  y/««.  written 
on  one  piece  of  paper,  y<r.  fliall  be  charged  feverally, 
12  Ann.  [ft.  2.  c.  9.  /  24. 

Penalties  on  perfons  writing  inftruments  on  paper,  ^c. 
not  ftamped,  ^W.iS  M.  <-.2i./ir.  b  IS  1  IV.  3. 
c.  12.  f.  -/y  i.  q  &  10  IV.  3.  c.  25.  /.  59.  q  Ann. 
C.21.  f.i"] .  10  Ann.  c.  2b.  f.ii.  12  Ann,  f.  2.  c.  <). 
f.  25.     \2Ge0.  1.  c.  33.  /  8. 

Or  writing  a  new  inftrument,  &c.  on  ftamp  paper, 
(sfc.  whereon  a  former  was  before  written,  or  tearing  ofF 
a  mark  from  one  writing  with  an  intent  to  ufe  it  on  an- 
other,    I  Ann.  ft.  2.  c.  22.  /  2. 

Or  on  putting  fome  part  of  the  writing  charged  with 
ftamp  duties  either  on,  or  as  near  the  ftamps  as  maybe,  i 
Ann.  ft.  2.   c.  22.  /  5. 

And  on  officers  neglefting  to  enter  or  file  a£lions, 
plaints,  bails,  appearances,  admiffions,  or  other  proceed- 
ings,   I  Ann.  J}.  2.  c.  22.  /  I,   3.     5  Ann.    c.  19.  /  29. 

Penalty  of  5  /.  for  felling  unftamped  cards  or  dice,  or 
ufing  them  in  gaming  houfes,    lo  Ann.  c.  19./  162. 

Penalty  on  defacing  the  ftamp  on  cards,  and  new  fpot- 
ting  dice,    6  Geo.  i.  c.21,  f.  55. 

Penalty  on  not  making  out  ale  licences  duly  ftamped, 

6  Geo.  I.  ^.  21.  /  56.     29  Geo.  2.  c.  2.  f.  12. 
Penalties  in  the  ftamp  adts  to  relate  to  fubfequent  du- 
ties,   6  Geo.  I.  c.  21.  /  56. 

The  day  of  fuing  out  a  writ  fliall  be  indorfed  on  the 
warrant,     bGeo.  i.  c.  21.  /.  54. 

Penalty  on  making  infurance  without  ftamps,  11  Geo. 
1.  c.  30.  /  44. 

Hawkers  of  unftamped  news  papers  to  be  fent  to  the 
houfe  of  corredlion,    ibGeo.  2,  e.  26.  /.  5. 

Penalties  how  difpofed  of,  i  Ann.  Jl.  2.  c.iz,  f.  6. 
9  Ann.  c.  23.  /  37.      10  Ann.  c.  19.  /  1 19. 

How  to  be  mitigated  by  juftices  of  peace,  10  Ann. 
c.  19.  /  120,   173. 

Proceedinzs  before  fuch  juftices  not  to  be  fuperfeded 
hy  certiorari.,     10  Ann.  c.  19.  y".  174. 

Provifoes  in  favour  of  pa'ipers,  5  TV.  isf  AI.  cap.  21. 
/  14.  9  Ca"  10  TV.  3.  c.  25.  /.  63.  iiGeo.  I.  c.  33. 
Jeil.  7. 

And  of  thofe  that  wiite  things  without  ftamp  on  a 
book  or  roll  licenfeJ  by  the  commiffioners,    i  Ann.  JT.2. 

t,  22.  /  4. 

Counterfeiting  ftamps  or  procuring  paper  to  be  marked 
with  counterfeit  ftamps,  i^e.  where  felony,    ^TV,^M. 
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<;.  21./11.  9  &'  10  ^r.  3.  f.  25.  /  59.  8  Ann.  CO. 
).  41.  9  Ann.  c.  25.  /.  34.  10  Ann,  c.  iq.  /  1 15.  ii' 
c.  26.  /  72.  6  Geo.  I.  c.  21.  /  60.  2qGeo.  2.  c.  12. 
/.  21.  c.  13.  f.^.  30  G«.  2,  c.  19.  /.  27.  32  Geo.  2. 
'■■iS-  /■  17- . 

Stamp  duties  not  to  extend  to  licences  by  commiffioners 
of  excife,    29  Geo.  2.  c.  12.  /  25. 

4.  Claufes/or  tTje  fecurity  of  tlxfe  wlio  advanced  money  on 
the  credit  ofthejlamp  duties. 

Such  creditors  how  to  be  paid,  S^f^-^  M.  e.  2r. 
/  17.  Isfc,  8  £3"  9  TV.  3.  c.  20.  /  12,  13.  8  Ann. 
e.g.  /46,  47,  48.  gAnn.  c.  21.  /  8,  9,  10,  11, 
i3t,   14,    IS- 

Stamp  duties  how  appropriated,  g  Ann.  f.  23.  /  54. 
10  Ann.   t.  19.  /  125.      2°Geo.  2.    c.  ig.  /  31. 

Diftinft  accounts  how  to  be  kept  of  the  payment's,    c 

TV.  ^  M.  c,  21.  /.  18,  19.    9  y  10  TV.  3.  c.  44.  y; 

40,  44.  5  Ann,  c,  19.  f  7,  13,  14.  8  Ann.  cap.  9. 
/  34.  9  Ann.  c.  21.  /  9,  10,  13.  13  c.  23.  /  51.  id 
Ann.  c.  ig.  /  108.  12  Geo.  I.  c.  33.  fij.  And  re- 
giftered,  s  ^- i^  M  c.  21.  /  19.  gtS  loTV.  3.  cap. 
44-  /  44. 

And  paffed  annually,    i  Ann.  Jl.  2.  c.  22.  /  8. 

And  the  arrears  fet  infuper  on  the  parties  chargeable 
therewith,    i  Ann,  Jl.  2.  c,  22.  /.  9. 

But  not  on  any  perfon  not  duly  charged,  on  pain  of 
treble  damages,    i  Ann.  Jl.  2,  c,  22.  f.  11. 

The  ftock  of  paper  and  vellum,  iSc.  to  be  fet  on  the 
foot  of  the  account,    \  Ann.  Jl.  2.  c.  22.  /  10. 

Claufcs  concerning  the  continuance  ot  ftamp  duties, 
giS  \oTV.  3.  c.  25.  /  I.  I  Ann.  ft.  i.  c.  13.  /  ir, 
12.  5  Ann.  c.  ig.  /  3,  4.  6  Ann.  c.  $.  /  4,  6.  £^ 
c.  17.  /  6. 

And  declaring  them  to  be  redeemable  by  parliament, 
g  (sf  10  TV.  3.  c.  25.  /  47.  far  c.  44.  /  79.  6  Ann. 
c.  17.  f.b,     9  Ann.  c.  2r,  /  24. 

^tanDatn,  fFrom  the  ¥t.' etendart,  (Sc.  Jtgnum,  veie- 
illum,)  In  the  general  fignification,  is  an  enfign  in  war. 
And  it  is  ufed  for  the  ftanding  meafure  of  the  King,  to  the 
fcantling  whereof  all  themeafures  in  the  land  are  or  ought 
to  be  framed,  by  the  clerks  of  markets,  aulnagers,  or 
other  officers,  according  to  Magna  charta  and  divers 
other  ftatutes :  And  it  is  not  without  good  reafon  called 
a  ftandard,  becaufe  it  ftandeth  conftant  and  immoveable, 
having  all  meafures  coming  toward  it  for  their  conformi- 
ty ;  even  foldiers  in  the  field  have  their  ftandard  or  co- 
lours, for  their  diredion  in  their  march,  iSc.  to  repair  to. 
Britton,  cap.  30.  There  is  a  ftandard  of  money,  direc- 
ting what  quantity  of  fine  filver  and  gold,  and  how  much 
allay,  are  to  be  contained  in  coin  6f  old  fterling-,  iSc. 
And  ftandard  of  plate,  and  filver  manufaftures.'  Stat. 
bGeo.  I.  cap.  17.     See  ^Hap,  <ID'olD, 

&tauDeIl,  Is  a  young  ftore  oak-tree,  which  may  in 
time  make  timber;  twelve  fuch  are  to  be  left  ftanding 
in  every  acre  of  wood  at  the  felling  thereof.  Stat.  35  H. 
8.  c.  17.   and  i-^Eliz.  cap.  25. 

^tatlDtng  armj»,  Not  to  be  kept  in  time  of  peace, 
without  confent  of  parliament,  i  TV.  ij  M.  fejf.  2. 
tap.  2. 

^tailCiS,  For  maintaining  Stone's  bridge,  i^Geo,  2. 
cap.  25. 

^tanuarteiS,  [Stannaria,  From  the  Latin  Jlannum, 
tin,)  Signifies  the  mines  and  works  where  this  metal  is 
digged  and  purified,  as  in  Cornwall,  and  other  places: 
Of  this  read  Camd.  Brit.  pag.  119.  The  liberties  of 
the  Jiannary-tnen  granted  by  Edward  the  Fitjl,  before 
they  were  abridged  by  the  ftatute  50  f.  3.  fee  in  Plow- 
den's  cafe  of  mines.,  /»/.  327.  and  Co.  12  Rep.  fol.  9. 
And  further,  for  the  liberties  of  the  Jlannary-courts,  fee 
16  Car.  I.  cap.  15.  Of  which  courts  there  are  four  in 
Devon,  and  four  in  Cornwall.  Cowell,  edit.  1727.  La- 
bourers in  the  ftannaries  may  recover  their  wages  before 
juftices  of  the  peace,    27  Geo.  2.  c.  6. 

Staple,  {Stapulum,)  Comes  from  the  Fr.  EJape,  i.  e. 
forum  vinarium,  a  market  or  ftaple  for  wines,  which  are 
the  principal  commodity  of  France;  or  rather  from  the 
Germ,  ftapulen,  which  fignifieth  to  gather,  or  heap  any 
thing  together ;  In  an  old  French  book  it  is  written  J  Ca- 
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ii!isy  avoit  ejlape  dt  la  lathe,  h\-.  i.  e.  the  fiaple  for  wool  ; 
And  with  us,  it  hath  been  a  publick  mart  appointed  by 
law  to  be  kept  at  the  following  places,  viz.  IVeJlmhiJier, 
York.,  Lincoln,  Newcajlle,  Norwich,  Canterbury,  JVin- 
chejier,  Exeter,  and  Brijlol,  l^c.  A  ftapie  court  is  held 
at  the  wool  ftapie,  the  bounds  whereof  begin  at  Temple 
Bar  and  reach  to  Tuthill;  in  other  cities  and  towns,  the 
bounds  are  within  the  walls;  and  where  there  are  no 
Trails,  they  extend  through  all  the  towns ;  and  the  court 
of  the  mayor  of  the  ftapie  is  governed  by  the  law  mer- 
chant in  a  fummary  way,  which  is  the  law  of  the  ftapie. 
4  tnji.  235.  See  flat.  27  Ed.  3.  The  fhple  goods  of 
England  are  wool,  woolfells,  leather,  lead,  tin,  cloth, 
butter,  cheefe,  i^c.  as  appears  by  the  ftatutc  i^R.z.  c.  1. 
though  fome  allow  only  the  five  firft  j  and  yet  of  late 
ftapie  goods  are  generally  underftood  to  be  fuch  as  are 
vendible,  and  not  fubje<3  to  perifli,  of  any  kind.     Jac, 

All  ftaples  fupprefTed,  2  Ed.  3.  c.  9.  The  ftat.  of  the 
ftapie,  27  Ed.  3.  Jl.  2. 

Staples  eftabliftied  in  England,  27  Ed.  3.  /I.  2,  c.  1. 
38  Ed.  3.  /.  I.  c.  7. 

None  of  the  King's  fubjeils  to  export  merchandife  of 
the  ftapie,  on  pain  of  death,  27  Ed.  3.  Jl.  2.  c.  3. 

The  ftaples  to  be  governed  by  the  law  merchant, 
27  Ed.  3.7?.  2.  c.  8.  i^  19.  Writ  of  error  of  the  judg- 
ments in  the  ftapie,  27  H.  6.  c.  2. 

The  penalties  in  the  ordinance  of  the  ftapie  not  to 
incur  till  they  are  declared  in  parliament,  28  Ed.  3. 
c.  13. 

Juftices  to  inquire  of  defaults  againft  the  ordinance 
of  the  ftapie,   31  Ed.  3.  fl.  i.  c.  7. 

The  jurifdiftion  of  the  mayor  regulated,  31  Ed.  3. 
ft.  4.  c.  9.     36  Ed.  3.  f.  7, 

The  ftaples  removed  from  Calais  and  Middlehurgh  to 
England,  43  Ed.  3.  c.  i.   14  R.  2.  c.  i. 

To  be  appointed  in  certain  in  parliament,  46  Ed.  3. 
Licence  to  export  ftapie  goods,  5  R.,  2.  Jl.  2.  c.  2. 
Removed  from  Middlehurgh  to  Calais,   12  R.  2.  c.  1 6. 
Officers  of  the  ftapie  ftiall  be  fworn  to  the  king,  14 
R.  2.  c.  3. 

Juftices  of  the  peace  fhall  enquire  of  the  weights  of  the 
daple,  14  R.  2.  c.  4. 

No  denizen  ftiall  export  merchandife  of  the  ftapie,  14 
R.  2.  e.  5. 

The  mayor,  with  the  prefence  of  one  of  the  conftables, 
may  take  recognizances,  15  R.  2.  c,  9. 

No  licence  to  be  granted  for  export  of  ftapie  goods 
to  any  place  but  Calais,  21  R.  2.  c.  i-j.  14  i/.  6.  c.  2. 
27  H.  6.  c.  2. 

Ships  to  ballaft  with  ftones  for  the  repair  of  Calais, 
2T  R.  2.C.  18. 

No  ftapie  goods  to  be  exported  to  any  place  but  Calais, 
without  licence,  2  H.  5.  jf.  2,  c.  6.  2  //.  6.  r.  4  fcf  5. 
10  //.  6.  c.  7.  except  by  merchants  of  Genoa,  &c.  8 
H.  6.  c.  17,  19,  20. 

All  merchants  may  ftiip  goods  at  Mekomhe  for  the  fta- 
pie at  Calais,  6  H.  6.  c.  6. 

Merchants  reforting  to  Norway,  fliall  go  to  the  Danijh 
ftapie  at  North  Bergen,  8  H.  6.  c.  2.  repealed,  i  H.  8. 
c.   r. 

Regulations  of  the  ftapie,  8  H.  6.  c.  18,  25. 
Licences  granted   to  the  men  of  Newcaflle  and  Ber- 
wick, to  carry  wool  to  other  ports,    repealed,  8  H.  6. 
c.  21. 

Certain  duties  of  moorage  for  the  repairs  of  the  works 
at  Calais,  10  H.  6.  c.  5. 

Shipping  ftapie  goods  in  creeks,  made  felony,  11  H.  6. 
c.  14.  goods  laid  on  land  to  be  fo  ftiipped,  forfeited, 
14  H.  6.  c.  5. 

Staple  goods  fliall  be  fliipped  at  the  keys  in  the  ports 
affigned,   15  //.  6.  c.  8. 

Exporting  woolls  and  fells  elfewhere  than  to  Calais, 
felony,   18  //.  6.  c.  15. 

Staple  goods  carried  to  otiicr  places  by  licence  fliall 
pay  the  fame  duties,  20  H.  6,  c.  4. 

Proportions  of  the  price  of  ftapie  goods  to  be  coined, 
8  H.  6,  c.  18.  11  H.  6.  c.  13.  14  I-I.  6.  c.  2.  20 
n.  6.  c.  12. 
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The  annual  amount  of  the  cuftoms  of  the  ftapie  at 
Calais,  2-j  H.  b.  c.  2. 

Protedlions  ftiall  not  be  allowed  in  the  courts  at  CalaU, 
I  H.  7.  c.  3. 

The  officers  of  the  ftapie  prohibited  from  taking  re- 
cognifance  of  any  debts  but  of  ftapie,  23  H.  8.  c.  6. 
/n. 

3>Car,  (Starrum,)  A  contraflion  from  the  Hebrew 
Shetar,  which  fignifies  a  deed  or  contraft.  All  the  deed.":, 
obligations,  and  releafes  of  ths  JevJi,  were  anciently 
called  Stars,  written  for  the  moft  patt  in  Hebrew  alone,* 
or  elfe  in  Hebrew  and  Latin  ;  one  of  which  yet  remains 
in  the  treafury  of  the  Exchequer,  written  in  Hebrew 
without  points  in  King  John's  reign,  the  fubftance  where- 
of is  exprefied  in  Latin  juft  under  it,  like  an  Englijh 
condition  under  a  Latin  obligation.  See  the  Plea  rolls 
oi  Pafch.  9  Ed.  I.  Rot.  4,  5,  6,  i^c.  where  many  S/an, 
as  well  of  grant  and  releafe  as  obligatory,  and  by  way 
of  mortgage,  are  pleaded  and  recited  at  large.  Cowelly 
edit.  1727. 

^tar  anD  316cnt,  Penalty  on  cuttiog  ftar  and  bent  on 
fand- hills,      15  Geo.  2.  c.  33.  fe£i.  6. 

^tarj^Cljamber,  {Camera  Jlellata,  otherwife  called 
Chamber  des  eJloyMes,}  Was  a  chamber  at  Wejlminjler  fo 
called  ('as  Sir  Thomas  Smith,  de  Rep.  Anglor.  lib.  2.  cap.  4. 
conjei2urcs,)  becaufe  at  firft  the  cieling  thereof  was  adorn- 
ed with  images  of  gilded  Stars.  And  in  the  25  Hen.  8. 
cap.  1.  it  is  written  ihc  Jiarred  chamber.  Henry  the  fe- 
venth,  and  Henry  the  eighth,  ordained  by  the  ftatutes, 
viz.  3  Hen.  7.  cap.  i.  and  21  Hen.  8.  cap.  2.  That  the 
Chancellor,  aflifted  by  others  there  named,  fliould  have 
power  to  punifti  routs,  riots,  forgeries,  maintenances,  em- 
braceries, perjuries,  and  other  fuch  mi/demeanors  as  were 
not  fufficiently  provided  for  by  the  Common  law,  and  for 
which  the  inferior  judges  are  not  fo  proper  to  give  cor- 
redlion :  And  becaufe  that  place  was  before  fet  apart  to 
the  like  fervice,  it  was  ftill  ufed  accordingly.  Touch- 
ing the  officers  belonging  to  this  court,  fee  Camd.  p.  112, 
113.  But  by  the  ftatute  16  Car.  i.  c.  10.  This  court, 
commonly  called  the  Star-chamber,  and  all  jurifdidtion, 
power  and  authority  thereto  belonging,  aie  aboliflied. 
Cowell,  edit.  1 7  27, 

^tarrl),  a  duty  on  ftarch,  2  W.  i^  M.  c.  4.  /.  49. 
10  Ann.  c.  26.  f.  7.  12  Ann.  Jl.  2,  c.  9.  /  7.  made 
perpetual,  and  part  of  the  general  fund,  3  Geo.  i,  c.  "j. 
The  duties  impofed  by  12  Ann.  Jl.  2.  c.  9.  made  per* 
petual,  by  6  Geo.  i.  c.  4.  in  order  to  be  fubfcribed  into 
South  Sea  ftock,  and  the  furplus  charged  with  annuities 
to  the  bank,   2  Geo.  2.  c.  3. 

Drawback  on  exportation,   10  Ann.  c.  26.  f,  27. 
Penalty   on    adulterating,   10  Ann.  c.  26.  f,  jr.     it 
Ann.  Jl.  2.  c.  9.  /  20. 

Diredtion  for  the  charging  green  ftarch,  i  Geo.  i.Ji,  r. 
c.  2.  f.6. 

Every  box  containing  4560  folid  inches,  to  be  deem- 
ed  131   pounds  of  ftarch,   i  Geo.  i.  Jl.  1.  c.  2.  f.  6. 
Hair  powder  imported  to  pay  as  ftarch,  3  Geo.  i.  c.  4. 

/•   14. 

Starch-makers  to  ufe  oblong  or  fquare  boxes,  4  Geo,  2. 
c.  14. 

Penalties  on  removing  or  concealing  ftarch,  4  Geo.  2, 
c.  14.  /   2. 

Penalty  on  adulterating  Hair  powder,  4  Geo.  2,  c.  14. 

/  5- 

^tationacitt0,  A  canon  refidentiary  in  a  cathedral 
church.     See  ^tajtaCittS!. 

^tatuarium,  A  grave  or  tomb  adorned  with  ftatues. 
Ingulph.  853. 

^tatU?  De  ntanCtiO,  All  the  tenants  and  legal  men 
within  the  liberties  of  a  manor,  met  in  the  court  of 
their  Lord,  to  do  their  cuftomary  fuit,  and  enjoy  their 
ufages  and  rights.     Paroch.  Antiq.  456. 

Statute,  [Statutum),  h  a  written  law,  made  with  the 
-concurrence  of  the  king  and  both  houfes  of  parliament. 
4  Bac.  Abr.  633. 
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1.  Of  fame  requijites  ivbtch  are  effential  to  the  validity 
^  a  Jiattite. 

2.  Of  ibofe  things  which  are  incident  to  ajiatute;  and 
from  what  time  a  Jlatute  heg'im   to  take  effeSi. 

3.  Hovo  long  any  ati  of  parliament  continues  in  force ; 
and  of  the  great  power  of  an  all  of  parliament. 

T.  Of  fame  requijites  which  are  ejfential  to  the  validity 
of  a  Jlatute. 

No  ftatute  is  good,  unlefs  it  is  aflented  to  by  the  King 
and  both  houfes  of  parliament.  4  Injl.  25.  Bro.  Pari. 
p.  76.     Hob.  III. 

it  has  been  faid,  that  a  parliament  may  be  holden 
without  fummoning  the  Lords  fpiritual  to  it:  But  the 
better  opijiion  is,  that  they  ought  to  be  fummoned,  be- 
caufe  they  have,  by  the  law  and  cuftom  of  parliament, 
as  good  a  right  to  fit  in  the  houfe  of  Lords  as  any  other 
Barons.      2  Injf.  585, 

If  the  prelates,  however,  after  having  been  fummoned, 
voluntarily  abfent  themfelves,  the  King,  Lords  temporal 
and  Common^,  may  make  an  zA  of  parliament  without 
them.     2  I>i/i.  585. 

This  is  conftantly  the  cafe,  where  a  bill  is  brought  in- 
to parliament  for  attainting  an  offender  of  h'gh  treafon. 
The  Lords  fpiriiual  are  foibid,  by  the  canon  law,  to  be 
prefent  at  the  pafTing  fuch  a  bill ;  yet,  if  the  a£l  proceeds, 
it  is  valid.      2  Inji.  585,  586. 

In  lilce  manner  where  the  fpiritual  Lords,  being  pre- 
fent, refufe  to  nive  their  affent  to,  or  proreft  againft  the 
palling  of  any  bill,  and  the  ad  proceeds,  it  rs  good  with- 
out them.     2  Tnjl.  585,  586. 

Two  bills  being  read  in  parliament,  the  one  intituled, 
a  Confirmation  of  the  Statute  of  Provifors,  and  the  for- 
feiture of  him  that  accepteth  a  benefice  againft  tliat  fta- 
tute;  the  other  intituled,  the  Penalty  of  him  that  bring- 
eth  a  Summons,  or  Sentence  of  Excommunication,  againft 
any  perfon  upon  the  ftatute  of  provifors,  and  of  a  prelate 
executing  it ;  both  which  tended  to  reftrain  the  authority 
which  was  claimed  by  the  pope,  of  difpofing  of  eccle- 
fiaftical  benefices  within  this  realm ;  the  archbifliop  of 
Canterbury  and  Tori,  "or  the  whole  clergy  of  their  pro- 
vinces, rris'le  their  folemn  proteftations  in  open  parlia- 
ment, tha.  they  would  in  no  wife  afient  to  any  law  in 
reftraint  of  the  pope's  authority  ;  thefe  proteftations  were 
at  their  requelt  inrolled  ;  yet  both  bills  were  palTed  by  the 
King,  Lords  temporal,  and  Commons,  and  are  amongft 
the  printed  ftafutes.  2  InJl.  585,  586.  11  R.  %.Ji.  2. 
cap.  2.      \\  R.  Jl.  2.  cap.  3. 

As  the  voices  in  parliament  ought  to  be  abfolutc,  either 
in  the  affirmative  or  in  the  negative,  if  the  bifliops  and 
clergy  give  their  voices  with  a  condition,  fuch  conditional 
voices  are  as  none ;  and  an  aft  is  good  without  their  con- 
currence,     2  Injf.  585. 

A  bill  was  brought  into  parliament  in  the  time  of 
Henry  the  fixth,  that  no  man  fliould  contrail  or  marry 
htmfelf  to  any  Qi^ieen  of  England,  without  the  fpecial 
licence  and  aflent  of  the  King,  on  pain  to  lofe  all 
his  goods  and  lands.  The  bilhops  and  clergy  aflented 
thereto,  as  fir  forth  as  the  fame  fwerved  not  from  the 
law  of  God  and  the  church  ;  and  fo  as  the  fame  import- 
ed no  deadly  fin.  This  being  holden  as  no  afient,  it 
was  ff  ecially  entered,  and  it  was  ena£led  by  the  King, 
Lords  temporal  and  commons.  Rot.  Pari.  6  H.  6.  num. 
27.     2  hiji.  587. 

And  wherever  an  a£t  is  fo  fpeclally  entered  in  the  par- 
liament rolls,  to  have  been  enaded  by  the  King,  Lords 
tiemporal  and  commons,  it  is  not  to  be  inferred,  that  the 
prelates  were  not  fummoned  to  parliament:  But  it  muft 
be  intended  that  they  voluntarily  abfented  themfelves;  or 
refufed  to  give  their  aflTent  to,  or  proteft  againft  the  paf- 
Cng  an  afl  ;  or  gave  fuch  voices  as  were  contra  le- 
gem   et   confuct/idinem   partiawenti.      2  Inft.  585,  587. 

Many   ancient  ftatutcs  are  indeed    penned  in   the  form 
of  charters,  ordinances,  commands  or   prohibitions  from 
the  King,  without  mentioning  either  Lords  or  commons. 
Vol,  n.  N"  127. 


S       T       A 

and  many  others  have  only  the  general  words,  it  is 
provided,  or  it  is  ordained,  without  fayin;  by  whom  ! 
But,  as  thefe  have  conftantly  been  received  a?  ftatutes, 
the  prefumption  is,  that  they  were  made  bv  lawful 
authority.     Hawk.  Pref.   to   the  ftat.      i  Injl.  98. 

The  difference,  according  to  lord  Coke,  beiween  a 
ftatute  and  an  ordinance  is,  that  the  latter  has  not  the 
affeut  of  the  King,  Lords  and  commons,  but  is  made 
by  only  one  or  two  of  thofe  powers.     4  Injl.  25, 

Mr.  Prynne,  in  his  remarks  upon  this  paffage,  fays  there 
is  no  fuch  difference,  nor  any  difference  at  all,  betwixt 
a  ftatute  and  an  ordinance.  To  prove  this,  he  produces 
more  than  an  hundred  afls  of  parliament,  in  which 
the  words  aft  and  ordinance  are  either  ufed  indifferently, 
or  coupled  together  as  fynonymous  terms.  He  likewife 
cites  a  claufe,  contained  in  all  writs  for  elefting  knights, 
citizens  and  burgcffes  of  parliament,  which  runs  thus, 
jfd  faciendum  et  confenliendum  hip,  qua  de  communi  cone  Hie 
regni  nojlri  contigerint  erdinari ;  and  infers,  that  the  name 
Ordinance  of  Parliament  took  its  rife  from  the  word  or* 
dinari  in  this  claufe.  Prynn's  Animadv.  on  4  Injl.  13. 
Prynn's  Iretiarch.  Rediviv.  27  to  74. 

Where  any  ftatute  is  againft  common  right  and  rea- 
fon,  or  repugnant,  or  impoffible  to  be  performed,  the 
Common  law  fhall  con'roul  it,  and  adjudge  it  to  be 
void,      i  Rep.  iii.     BonhanCs  cafe.    %lnjl.i%'].    Finch 

74- 

A  ftatute  contrary  to  natural  equity,  as  to  make  a 
man  judge  in  his  own  caufe,  is  likewife  void  ;  for  jura 
natura funt  immutabilia.     Hob.  87,     8  Rfp.  118. 

But  it  is  faid  in  another  cafe,  where  this  laft  cafe  is 
cited,  that  an  aft  muft  be  clearly  contrary  to  natural 
equity;  for  that  the  judges  will  ftrain  hard  rather  than 
interpret  any  aft  of  parliament  void  ab  initio,  II  Rep. 
63.     Fofter's  cafe,     i  Mod.  115. 

Before  the  art  of  printing  was  introduced  into  Eng- 
land, all  ftatutes  were,  at  the  end  of  every  felfions  of  par- 
liament, tranfcribed  on  parchment,  and  fent  to  the  fhsriff 
of  every  county,  and  with  them  a  writ  from  the  King, 
commanding  him  to  proclaim  them  throughout  his  baili- 
wick. After  he  had  proclaimed  them,  which  was  ufu- 
ally  done  in  his  county  court,  the  tranfcripts  were  depo- 
fited,  that  any  perfon  might  read  or  take  copies  of  them. 
2  InJi.  526,  644.     4  Injl.  26. 

But  an  aft  of  parliament  was,  even  in  the  ancient 
times  when  this  laudable  praftice  prevailed,  equally  bind- 
ing, although  it  had  not  been  fo  proclaimed.  4  Injl.  26. 
2  Inft.  526. 

The  title  of  an  aft  of  parliament  is  no  part  of  it.  3 
Rep.  33.   Powlter's  cafe.     Hard.  324.     Ld.  Roym.  -j-j. 

This  is  ufually  framed  by  the  clerk  of  that  houfe  in 
which  the  bill  firft  paffesj  and  is  feldom  read  more 
than  once. 

The  cuftom  of  affixing  titles  to  ftatutes  did  not  be- 
gin till  about  the  eleventh  year  of  the  reign  of  Henry 
the    feventh.     Ld.  Raym.  77.    Chance  v.  Adams.    Hard. 

324. 

A  preamble  generally  contains  the  motives  and  induce- 
ments to  the  making  of  a  ftatute  ;  but  it  is  no  part 
thereof.  Heretofore  afts  of  parliament  were  made  with- 
out preamble,  6  Mod.  62.  Mills  v.  IVHkins.  8  Mod. 
144. 

2.  Of  thofe  things  which  are  incident  to  a  ftatute;  and 
from  what  time  a  ftatute  begins  to  take  effeii. 

Wherever  any  thing  is  provided  for  generally  by  an 
aft  of  parliament,  all  remedies  and  requifites  theieto  ne- 
ceffary  are  fupplied  by  the  Common  law.  i  Inft.  235. 
2  Inft.  2  2  2. 

If  any  offence  is  made  felony  by  ftatute,  it  fecms 
clear,  that  every  fuch  flatute  does,  by  neceffary  confe- 
quence,  fubjeft  the  oftender  to  the  like  attainder,  forfei- 
ture, l3c.  and  does  require  the  like  conftiuftior,  as  to 
thofe  who  fhall  be  accounted  acceffaries  before  or  after, 
and  to  all  other  intents  and  putpofes,  as  is  incident  to 
a  felony  at  Common  law.      i  Hawk.  305.     3  /«//.  47, 

8  K  Mifprifion 
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ili^irprifion  of  felony  is  as  well  incidenu!  to  a  felony 
hv  ftatute,  as  to  one  at  the  Common  law.  i  H.  H.  P.  C. 
65  2. 

When  any  power  is  given  by  ftitute,  all  incidents, 
receffary  to  the  making  it  efFetHual,  are  alfo  given  :  for 
the  maxim  is,  quando  lex  aliquid  concedlt,  conc(dcre  vide- 
iur  et  id,  per  quod  devenilur  ad  illud.  1 2  R^p.  130,  131. 
2  Inft.  306. 

If  an  aiaion  of  wafte  fliould  now  be  g4ven  againft  te- 
nant in  tail,  after  poflibility  of  iflue,  i^c.  treble  dama- 
ges would,  altho'  not  mentioned,  be  recoverable  againft 
him;  For  thefe  were  recovera^ble  under  a  former  fta- 
fute,  by  which  this  aiflion  was  given  ;  and  whenever 
the  fame  adlion  is  given  in  any  new  cafe,  all  that  before 
appertained  to   it  is  alfo  given.     Bro.  lyqfte.,  pi.   68. 

Every  ftatute  begins  to  have  efFciSV,  unlefs  a  time  for 
its  commencement  is  therein  mentioned,  from  the  firft 
day  of  that  feffion  of  parliament  in  which  it  is  made. 
1  Roll.  Abr.  465.  Hawes's  cafe.  Bro.  Relat.  pi.  35. 
Bro.  Pari.  pi.  86.  4  /«/?.  25,  27.  Hob.  309.  Sid. 
310. 

But  wherever  a  particular  day,  to  which  it  ftiall  ex- 
tend, is  appointed  by  an  a£l  of  parliament,  its  relation 
fliall  be  confined  to  that  day.  Ld.  Raym.  371.  Rex  v. 
Gale,  Plowd.  79.     Bro.  Pari.  86.     Hob.  222. 

If  two  adls  are  made  in  the  fame  Lffion  of  parliament, 
and  no  time  is  fixed  for  the  commencement  of  either, 
neither  ftiall  have  priority :  for  both  have  relation  to  the 
fame  day  and  inftant  of  time ;  and  they  fhall,  although 
contained  in  two  chapters,  be  conftrued  as  if  they  had 
been  one  and  the  fame  a6l  of  parliament,  I  Jo.  22. 
Standen  v.  The  Univerfity  of  Oxford. 

It  is  in  general  true  that  fiatutes  have  no  retrofped 
beyond  the  time  of  their  commencement ;  for  the  rule 
and  law  of  parliament  is,  that  Nova  conjiitutio  futuris  for- 
mam  debet  imponere  non  prateritii. 

~'  A  treaty  of  marriage  being  on  foot  between  the 
plaintiff  and  a  perfon  whom  he  afterwards  married,  and 
had  2000/.  with  her  as  a  portion;  Shooter,  who  was  of 
kin  to  the  plaintiff,  promifed  to  give  him  as  much,  or 
to  leave  him  as  much  by  his  will :  This  promife  was  made 
before  the  24th  day  oijune  1677  ;  Shooter  died  in  the 
September  following,  without  having  paid  the  money,  or 
made  provifion  by  his  will  for  the  payment  thereof.  An 
a£tion  was  brought  againft  his  executor,  and  the  queftion 
made  upon  a  fpecial  verdiiEl  was,  whether  this  promife, 
it  not  being  in  writing,  was  within  the  29  Car.  2.  c.  3.  \ 
whereby  it  is  enaded,  "  That  from  and  after  the  24th  | 
day  of  June,  which  fliall  be  in  the  year  1677,  no  a£lion 
fliall  be  brought,  to  charge  any  perfon,  upon  any  agree-  ! 
ment  made  upon  confideration  of  marriage,  unlefs  the 
agreement,  upon  which  fuch  aft  on  fliail  be  brought,  or 
fome  memorandum  or  note  thereof,  fliall  be  in  writing  ! 
and  figned,  t^c."  Judgment  was  for  the  plaintiff".  Et 
per  Cur' :  It  cannot  be  prefumed  that  this  a£i  was  to 
have  a  retrofpedt,  fo  as  to  take  away  a  right  of  a£lion 
to  which  the  plaintiff  was  intitled  before  the  24th  day 
of  June  1677,  2  Mad.  318.  Gilmore  v.  The  Executors 
of  Shooter. 

But  ftatutes  do,  in  fome  cafes,  relate  to  a  time  ante- 
cedent to  their  commencement. 

If  a  parfon  holds  a  farm,  with  condition  not  to  alie- 
nate, and  then  a  ftatute  is  made,  which  infli£ls  a  punifti- 
ment  upon  him  for  holding  a  farm :  Yet  the  condition 
remains  good.      2  Brownl.  142.   Partington  v.  Rogers. 

Where  A.  covenants  not  to  do  fome  ad  or  thing, 
which  was  lawful  to  do,  and  an  ad  of  parliament  comes 
after,  and  compels  him  to  do  it,  the  ftatute  repeals  the 
covenant :  Or  if  A.  covenants  to  do  a  thing,  which  is 
lawful,  and  an  ad  of  parliament  comes,  and  hinders  him 
from  doing  it,  the  covenant  is  repealed.  But  if  a  man 
covenant  not  to  do  a  thing,  which  then  was  unlawful, 
and  an  ad  comes  and  makes  it  lawful  to  do  it,  fuch 
ad  of  parliament  is  no  repeal  of  the  covenant.  Salk. 
198.   Brewjier  v.  Kitchell,   Hil.   9  IF.  3. 

It  has  however  been,  in  a  later  cafe,  held,  that  in 
conftruding  an  ad  of  parliament,  made  ex  pojl  faBo, 
the  words  ought  not  to  be  ftraiiied  to  defeat  a  cove- 
nant,  ta  the  benefit  vvhereof  a  party  was    well  intitled 
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at  the  time  the  ad  was  made.     Ld.  Rap:,  1352,   f^V/- 
khijon  V.  Aloyor,  Eajl.    10  Geo,  I. 

3.  How  long  an  a6i  of  parliament  continues  in  force ;  and 
of  the  great  power  of  an  aii  of  parliament. 

Statutes  are  either  temporary  or  perpetual :  Temporary 
ftatutes  continue  in  force,  unlefs  repealed,  till  the  time 
for  which  they  were  made  expires :  Perpetual  ones  till 
they  are  repealed.  Every  ftatute,  for  the  continuance 
of  which  no  time  is  limited,  is  perpetual,  altho'  it  is  not 
exprefly  declared   fo  to  be.     4  Bac.  Abr.  637. 

It  has  been  laid  down,  that,  where  a  ftatute  is  made 
for  feven  years,  and,  after  the  expiration  of  that  term, 
it  is  by  another  ad  made  perpetual,  the  latter  only  is  to 
be  confidered  in  force.  Lit,  Rep.  213.  The  Cafe  of  the 
College  of  Phyftcians. 

But  this  cafe  does  not  feem  to  be  law.  The  ftatute 
againft  perjury,  made  in  the  5th  year  of  the  reign  of 
Queen  Eliz.  was  only  to  continue  in  force  till  the  end 
of  the  next  parliament.  Another  parliament  was  begun 
in  the  thirteenth  year  of  her  reign ;  another  in  the  twen- 
ty-feventh;  and  anotlier  in  the  twenty- eighth  :  But  this 
ad  was  not  made  perpetual  till  the  twenty-ninth  year  of 
the  reign  of  that  Princefs.  The  firft  ftatute  has,  how- 
ever, been  always  held  to  be  in  force,  and  the  offence 
of  perjury  is  conftantly  charged,  in  an  indidment,  to 
have  been  committed  againft  the  form  of  that  ftatute. 
Owen  135.   IFeft's  cafe.     Cro.  Eliz.  750,     Lutiu.  221. 

In  an  indidment  fcr  perjury,  in  an  affidavit  to  hold 
to  bail,  the  affidavit  was  laid  to  have  been  taken  by  virtue 
of  the  12  Geo.  1.  c.  29.  which  was  a  temporary  law  for 
five  years  only,  and  after  continued  with  fome  altera- 
tions by  the  5  Geo.  2.  c.  27.  It  was  objeded  for 
the  defendant,  that  it  ought  to  have  been  laid  to  have 
been  taken  by  virtue  of  the  latter  ad,  and  efpccially  as 
it  is  no  bare  continuance;  but  the  firft  is  iti  fome  refped 
altered.  This  objedion  was  over-ruled  j  and  by  Lord 
Hardwick,  Ch.  J.  When  an  ad  is  continued,  every 
body  is  eftopped  to  fay  that  it  is  not  in  force ;  and  as 
there  has  been  no  alteration  in  this  refped,  it  is  but 
a  common  continuance  quoad  hoc.  Sir.  1066.  Rex  v, 
Morgan. 

If,  before  the  expiration  of  a  temporary  ad  of  par- 
liament, another  ad  is  made  to  continue  it  for  ever, 
the  former  remains  in  force  as  much  as  if  it  had 
been  at  firft  perpetual.  Lutw,  221,  Anon.  Owen  135. 
Cro  Eliz.  750. 

Divers  parliaments  have  attempted  to  bar,  reftrain,  fuf- 
pend,  qualify,  or  make  void,  the  ads  of  fubfequent  parlia- 
ment :  But  this  could  never  be  effeded,  for  a  latter  parlia- 
ment hath  ever  power  to  abrogate,  fufpend,  qualify, 
or  make  void,  the  ads  of  a  former,  in  the  whole  or 
any  part  thereof,  notwithftanding  any  words  of  reftraint 
or  prohibition  in  the  ads  of  the  former.     4  Injf.  43. 

Some  parts  of  Magna  Charta,  altho'  it  is  exprefsly  de- 
clared by  the  42  Ed.  3.  c.  3.  That  all  ftatutes  contrary 
thereto  fliall  be  void,  have  been  repealed  or  altered  by 
fubfequent  ftatutes;  yet  thefe  laft  have  been  conflantlf 
held  to  be  in  force.     Jef>i.  Cent.  2. 

Where  an  ad  which  has  been  repealed,  is  revived, 
the  repealing  ad   becomes  of  no  force,     2  /«/?.  686, 

By  the  repeal  of  a  repealing  ftatute,  the  firft  fta- 
tute is  revived.    12  Rep.  7.  The  Bijhops  cafe.   2  Inft.  686.! 

But  if  an  ad  has  been  repealed  by  three  different  ads, 
altho'  two  of  thefe  repealing  ads  are  repealed,  jet  the  third 
continues  in  force,  and  repeals  the  original  ad.  12  Rep,  J, 
The  Bijliops  cafe. 

When  a  ftatute  is  repealed,  all  ads  done  under  it  while 
it  was  in  force,  are  good  :  But,  if  it  is  declared  null,  all 
thofe  are  void.      Jenk.  233.  pi.  6. 

All  ftatutes,  befides  that  they  may  be  put  an  end  to  by 
being  in  fad  repealed,  are  likewife  liable  to  a  repeal  by 
implication. 

Every  affirmative  ad  is  a  repeal,  by  implication,  of 
a  precedent  affirmative  one,  fo  far  as  it  is  contrary 
thereto,  altho'  there  are  no  negative  words  in  it:  For 
leges  poftei  lores  prior es  abrogant.  1 1  Rep.  6 1 .  Fofter's 
cafe.     Show.  520.     Ld  Raym.  160.     4  Inft,  43. 

But 
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Bat  where  a  ftatute,  before  perpetual,  is  continued, 
bj  an  affirmative  ilatute,  for  a  limited  time,  this  docs 
not  amount  to  a  repeal  of  it  at  the  end  of  that  time. 
Raym.  397.     Anon". 

Where  two  a£ls,  contradi£lory  to  each  other,  are  paf- 
fed  in  the  fame  feflion,  the  latter  only  (hall  take  efFe£l. 
6  Mod.  287.  The  Inhabitants  of  St.  Clement's  v.  The  In- 
habitants of  St.  Andrew's. 

If  a  provifo  is  repugnant  to  the  purview  or  enabling 
part  of  a  flatute,  it  fhall  (land,  and  be,  fo  far  as  it  is 
tOy  a  repeal  of  the  purview,  becaufe  it  was  laft  agreed 
to  be  by  the  makers  of  the  law.  Fitzg.  195.  The  At- 
torney General  v.  The  Governor  of  Chelfea  IVater-worhs. 

But  repeals  by  implication  are  not  favoured  in  law, 
nor  are  they  allowed,  except  the  inconfiftency  or  repug- 
nancy is  plain ;  for  they  carry  with  them  a  refledlion 
upon  the  wifdom  of  the  legiflature;  and  fuch  repeals 
have  been  ever  confined,  to  the  repealing  as  little  of 
the  preceding  laws  as  is  poffible.  1 1  Rep.  63.  Fofter's 
cafe.     I  Roll.  Rep.  88.     lo  Mod.  118. 

Altho*  two  a<fts  of  parliament  are  feemingly  repug- 
nant, yet,  if  there  he  no  claufe  of  non  olftante  in  the 
latter,  they  fliall,  if  poffible,  have  fuch  a  conftruflion, 
that  the  latter  may  not  be  a  repeal  of  the  former. 
Dy.  347.  Watfon'%  cafe.  Bro.  Pari,  pi  C).  11  Rep.  63. 
Hard.  344. 

The  power  of  an  zE!t  of  parliament  is  {o  exceeding 
great,  that  only  the  laws  of  God  and  nature  can  con- 
troul  it.  An  aft  of  parliament  can  do  no  wrong, 
but  it  may  do  fome  things  which  look  pretty  odd  ;  for  it 
may  difcharge  a  perfon  from  the  allegiance  he  lives  un- 
der, and  reftore  him  to  a  ftate  of  nature.  12  Mod.  688. 
J'be  city  of  London  v.  Wood. 

An  eftate  may  be  made  to  ceafc  by  3  ftatute,  in  the 
fame  manner  as  if  the  party  pofTeffing  it  was  dead  ; 
as  is  done  by  the  21  //.  8.  C.  B.  which  declares,  that, 
if  any  perfon  accepts  a  fecond  benefice,  the  firft  fhall 
be  void  in  the  fame  manner  as  if  the  incumbent  had  died. 
6  Rep.  40.  Mildmay'a  cafe. 

A  man  may  by  an  aft  of  parliament  be  enabled  to  have 
or  be  an  heir,  who  otherwife  could  not  have  or  be  an 
heir,     i  Leo.  75.  ff^eally.  v.  Thomas. 

An  eftate  tail,  may  be  created  by  an  aft  of  parlia- 
ment without  a  donor;  and  the  validity  of  fuch  a  li- 
mitation is  not  to  be  meafured  by  the  ftrift  rules  of  the 
Common  law:  For  an  aft  of  parliament  can  controul 
the  rules  of  the  Common  law.  Raym.  355.  Murrey  v. 
Eyton.     I  Jo.  105. 

A  man  can  only  forfeit  fuch  eftate  as  he  has,  as  where 
tenant  in  tail  with  remainder  over  forfeits,  the  remainder 
is  faved  :  But,  if  the  land  of  tenant  in  tail  is  given  by 
name  unto  the  King  by  a  ftatute,  the  remainder  is  not 
faved.     Godb.  315.  Sheffield  v.  Ratdiffe. 

If  the  King  is  intitled  by  an  aft  of  parliament  to  the 
land  of  J.  S.  he  takes  it  difcharged  of  all  tenures  what- 
foever.     Bro.  Pari.  pi.  77. 

Where  land  is  fubjeft  to  a  rent-charge,  if  this  land 
is  given  to  any  perfon  by  a  ftatute,  the  rent  is  there- 
by difcharged.     Bro.  Pari.  pi.  28. 

A  ftatute  cannot  make  it  lawful  for  J.  to  commit 
adultery  with  the  wife  of  B.  for  the  laws  of  God  for- 
bid this :  But  it  may  diflblve  the  marriage  with  B.  and 
make  her  the  wife  of  J.  12  Mod.  688.  The  city  of 
Ltndon  v.  Wood. 

An  aft  of  parliament  cannot  alter  the  courfe  of  na- 
ture fo  as  to  make  a  woman  a  man  :  Bat  it  can  make 
her  a  man  to  all  civil  purpofes ;  for  it  can  make  her  a 
mayor  or  a  juftice  of  peace.  2  Jo.  12.  Crow  v.  Ramfey. 
For  more  learning  on  this  fubjeSfy  fee  4  Bac.  Abr.  and 
19  Vin.  Abr.  tit.  Statutes. 

^tatttte  ^CCCljant,  is  a  bond  of  record,  acknow- 
ledged before  one  of  the  clerks  of  the  ftatute  merchant, 
and  mayor  of  the  city  of  London^  or  two  merchants  of 
faid  city,  for  that  purpofe  affigned,  or  before  the  mayor  or 
Warden  of  the  towns,  or  other  difcreet  men  for  that  pur- 
pofe affigned  ;  this  recognizance  is  to  be  entered  on  a  roll, 
which  muft  be  double,  one  part  to  remain  with  the  mayor, 
and  the  other  with  the  clerk,  who  fliall  write  with  his 
own  hand  a  bill  obligatory,  to  which  a  feal  of  the  King, 
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fot  that  purpofe  appointed,  ftiall  be  affixed,  together  with 
the  feal  of  the  debtor.  1 1  Ed.  I.  2  Rol.  Abr.  466.  s 
Bac.  Abr.  331. 

The  defign  of  this  fecurity  was  to  promote  and  encou- 
rage trade,  by.  providing  a  fure  and  fpeedy  remedy  for 
merchant  ftrSngers,  as  well  as  natives,  to  recover  their 
debts  at  the  day  affigned  for  payment,  the  want  of  which, 
fays  the  ftatute  of  ASlon  Burncl  (11  Ed.  i.  which  fiift 
created  the  ftatute  merchant)  in  a  great  meafure  prevent- 
ed the  importation  of  foreign  commodities  and  difcoura- 
ged  ftrangers  to  trade  with  us,  to  the  detriment  not  only  ot 
our  own  merchants,  and  other  fubjefts,  but  to  the  prince 
himfelf,  whofe  cuftoms  rife  and  fall  in  proportion  to  the 
increafe  and  decay  of  trade.     2  Bac.  Abr.  331. 

But  though  the  ftatute  merchant  feems  firfl  to  be  in- 
troduced, and  wholly  calculated  for  the  eafe  and  benefit  of 
merchants,  as  the  name  itfelf  imports  ;  yet  they  were  not 
long  ingrofled  by  them,  for  other  men  finding  from  their 
own  obfervation,  that  they  virere  much  cf  the  fame  nature 
with  judgments  given  in  IVeftminfter  Hall,  but  obtained 
with  infinite  lefs  trouble  and  expence,  out  of  regard  to 
their  own  intereft  and  quiet,  eafily  fell  into  this  way  of 
contrafting,  and  by  degrees  it  came  to  be  improved  into 
a  common  afiurance,  as  we  find  it  at  this  day.  JVinch  83, 
The  addition  of  the  King's  feal,  which  was  never  re- 
quired to  any  contraft  at  Common  law,  was  to  authen- 
ticate and  make  the  fecurity  of  a  higher  nature  than  any 
other  then  known  ;  for  by  this  the  King,  in  the  perfon 
of  the  mayor,  l2c.  attefts  the  contraft  and  takes  conu- 
fance  of  the  debt,  and  confequently  execution  is  to  be 
awarded  upon  failure  of  payment  at  the  day  affigned, 
without  any  mefne  procefs  to  convift  him;  for  the  judge?, 
who  are  the  King's  reprefentatlves,  for  the  more  fpeedy 
adminiftration  of  juftice,  requires  thefe  on  common  con- 
trafts  and  fpecialties,  to  fatisfy  themfelves  of  the  juftice 
and  legality  of  the  plaintiff''s  demands,  before  they  award 
any  execution  againft  the  defendant ;  but  to  this  con- 
traft, the  King  himfelf,  by  the  mayor,  warden,  l^c.  is 
a  witnefs,  and  has  the  frank  acknowledgment  and  con- 
feffion  of  the  debtor,  that  he  really  owes  fo  much,  which 
is  the  beft  and  fureft  proof  the  law  require;  therefore 
the  legiflatgrs  of  that  time,  out  of  a  juft  regard  to  the 
prerogative  and  juftice  of  the  King  on  thofe  contrafts, 
as  on  judgments,  allowed  of  an  immediate  execution, 
thefe  being  the  fureft  means  of  conviftion,  vit..  the 
confeffion  of  the  conufor  on  record,  which  the  judges  at 
Wejlminfler  feldom  have  to  frame  their  judgments  on; 
and  thus  it  muft  be  prefumed  from  the  force  of  them, 
which  is  equal  to  judgments  of  the  fuperior  courts,  they 
obtained  the  name  of  pocket  judgments.  3  Shep.  Abr, 
318.     2  Bac.  Abr.  331. 

This  feal  of  the  King  confifls  of  two  pieces,  one  to  lie 
in  the  cuftody  of  the  mayor,  and  the  other  of  the  clerk 
that  inrols  the  recognizance,  the  better  to  prevent  any 
fraud  or  corruption  this  fecurity  might  be  liable  to,  if  the 
feal  lay  in  one  hand.     Cro.  Eliz.  233,   319. 

Statute  Staple,  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  the  ftaple,  in  the  prcfence  of  all  or 
one  of  the  conftables ;  to  this  end,  fays  the  ftatute,  there 
ftiall  be  a  feal  ordained,  which  ftiall  be  affixed  to  all  obli- 
gations made  on  fuch  recognizances  acknowledged  in  the 
ftaple;  this  feal  of  the  ftaple  is  the  only  feal  the  ftatute 
requires  to  atteft  this  contraft  ;  but  it  is  no  more  under 
the  power  or  difpofal  of  the  mayor,  than  that  appointed 
by  the  ftatute  merchant ;  for  though  the  ftatute  appoints 
him  the  cuftody  of  it,  yet  it  is  in  fuch  a  manner,  that  he 
cannot  affix  it  to  any  obligation  without  their  confent, 
it  being  to  remain  in  the  mayor's  hands,  under  the  fecu- 
rity of  their  own  feals.  2  Rol.  Abr.  466.  Stat.  27  Ed. 
3.  c.  9. 

To  undcrftand  a  little  of  the  original  and  conftitution 
of  the  ftaple,  and  the  advantage  the  nation  had  by  this 
eftabliftiment,  we  muft  obferve,  that  the  place  of  refi- 
dence,  whither  the  merchants  reforted  with  their  ftaple 
commodities,  was  antiently  called  Eftaple,  which  fignifies 
no  more  than  mart  or  market ;  and  this  was  formerly 
appointed  out  of  the  realm,  as  at  Calais,  Antwerp,  i^c. 
and  other  ports  on  the  continent,  which  were  reareft  to 
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u«,    Jrtul  whither  the  merchants  might  with  fafety  coaft 
it.     4  Inft.  238. 

But  befiles  thefe  ftaple  ports  appointee!  abnad,  there 
were  others  appointed  at  home,  whitiier  all  the  ftaple 
commodities  u-cre  carried  in  order  to  theip  exportation, 
fuch  as  London,  JVejhninJler,  Hull,  ^c.  this  was  found 
to  be  of  great  ufe  and  confequence  to  the  prince  in  par- 
ticular, and  to  the  in;ereft  and  credit  of  the  nation  in  gene- 
ra! ;  for  at  thefe  flaple  ports  were  the  King's  cufloms  ealily 
collecJeJ,  and  were  by  the  officers  of  the  (laple,  at  two 
fcverj)  payments,  returned  into  the  Exchequer ;  befiGcs, 
at  thefe  ft.iples,  all  merchants  goods  were  carefully  view- 
ed and  marked  bv  the  proper  officers  of  the  ilaple  ;  and 
this  necelTarily  avoided  the  exportation  of  decayed  goods, 
or  ill  wrought  manufadures,  and  confequently  fixed  a 
(lamp  of  credit  on  the  merchandizes  exported,  which, 
upon  the  view,  always  anfwered  the  expeftation  of  the 
buyer.  Malines  Lex  Merc.  337—338.  Seethe  27  Ed. 
tap.  I. 

The  ftaple  merchandizes,  according  to  Lord  Coke,  are 
only  wool,  woolfells,  leather,  lead  and  tin  j  others  but- 
ter, cheefe  and  cloths  ;  but  whatever  they  were,  the 
mayor  and  conftables  had  not  only  conufance  of  all  con- 
traiffs  and  debts  relating  to  them,  but  they  had  llkewife 
jurifdi^ion  over  the  people  and  all  manner  of  things 
touching  the  ftaple;  this  power  was  given  them,  left 
the  merchants  fhould  be  diverted  and  drawn  from  their 
bufuiefs  and  trade,  by  applying  to  the  Common  law,  and 
running  through  the  tedious  forms  of  it,  for  a  determi- 
nation of  their  difFerences,  and  for  the  greater  encourage- 
ment of  merchants,  that  they  might  have  all  ima- 
ginable fecurity  in  their  contrafls  and  dealings,  and  the 
mod  expeditious  method  of  recovering  their  debts,  with- 
out going  out  of  the  bounds  of  the  flaple.  4  Inji.  238. 
Maline's  Lex  Mcr.  337.      Z-j  Ed.  I.  c.%. 

By  this  it  appears,  that  this  fecurity  was  only  defigned 
for  the  merchants  of  tiie  ftaple,  and   for  debts  only   on 
the  fale  of  merchandizes  brought  thither  ;  yet  in  time 
others  begaa  to  apply  it  to  their  own  ends,  and  the  mayor 
and  conftable  would  take  recognizances  from    ftrangers, 
furmifing  it  was  made  for  the  payment  of  money  for  mer- 
chandizes brought  to  the  ftaple  ;  to  prevent  this  mifchief, 
the  parliament  in  23  H.  8.  reduced  the  ftatute  ftaple  to  its 
former  channel,  and  laid  a  penalty  of  40/.  on  the  mayor 
and  co:.ftables  who  ftiould  extend  the  benefit  of  the  fta- 
tute to  any  but  thofe  of  the  ftaple  ;    but  though  the  fta- 
tute of  23 /f.  8.  cap.  6.   deprived  them   of  this  benefit; 
yet  it  iianyed  a  new  fort  of  fecurity,    to  be  ufed  ad  libi- 
tum by  all   men,  known  by  the  name  of  a  recognizance 
on  23  H.  8.  or  a  recognizance   in  the  nature  of  a  fta- 
tute ftaple,  fo  called,  becaufe  this  aft  limits  and  appoints 
the  fame  procefs,   execution  and  advantage  in  every  par- 
ticular, as  is  fet  down  in  the  ftatute  ftaple.     Co.  Lit.  290. 
A  ieco<Jnizance  therefore  in  nature  of  a  ftatute  ftaple, 
as  the  worlds  of  the  ad  declare,   is  the  fame  with  the  for- 
mer, only  acknowledged  under  other  perfons ;    for  as  the 
ftatute  runs,  the  chief  juftices  of  the  King's  bench   and 
Common  pleas,  or  in  their   abfence,    out  of  term,  the 
mayor  of  the  ftaple  at    JVeftminJhr,  and  the   recorder  of 
Lmclon  jointly  together,  ftiall  have  power  to  take  recog- 
nizances for  payment  of  debt  in  the  form  fet  down  in 
the  ftatute  ;   in  this,  as  in  the  former  cafes,  the  King  ap- 
poinis   a   feal  to  atteft  the  contra£l,  which  the  faid  ju- 
ftices ftiall  have  the  keeping  of,  and  the  faid   mayor  and 
recorder  another  of  the  fame  print    and   faftiion  ;    and 
every  obligation  made  and  acknowledged  before  eitlier  of 
thejuftces,  or   the  mayor  and  recorder,  muft   be   fealed 
with  the  feal  of  the  conufor,  with  the  King's  feal,   and 
with  the  feal  of  the  chief  juftice,   or  the  mayor  and  re- 
corder before  whom  it  is  taken,  who  are  likev/ife  obliged 
to  fubfctibe  their  names  ;    befides  this,   the  clerk  of  the 
recognizance,    (who  is  appointed  for  this  purpofe  by  the 
King)   or  his  deputy,   (hall   make  and  write  all    obliga- 
tions thus  acknowledged,  and  inrol  them  in  two  feveral 
rolls  indented,  one  whereof  (hall  remain    with  fuch    of 
the   faid    juftices,  or   with  the  mayor  and   recorder  that 
takes    the  recognizance,  and  the  other  with   the  clerk, 
who  is  farther  obliged,  at  the  requeft  of  the  conufee,   his 
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his  executors  or  adminiftrators,  to  certify  fuch  obligations 
into  Chancery  under  his  feal.  Co.  Lit.  290.  a.  4  //y/, 
238.      ^  Rol.  Ahr.  466.      Ca.  Ent.  12. 

Statutes,  or  .S>tfltUte#3»etfiOU?,  Are  vulgarly  taken- 
for  the  pnit  Jejftons,  which  are  yearly  kept  for  the  difpo- 
fing  of  fervants  in  fervice,  by  5  £/'/z.  cap.  4.  And  thefe 
Jlatuieftjfions,  otiitrwife  called  petit  fejjiom,  are  a  meet- 
ing in  every  hundred  of  all  the  (bires  in  England.,  where 
by  cufiom  they  have  been  ufed,  w  hereto  the  conftables 
and  others,  both  houlbolders  and  feivants  repair,  for  the 
d^ating  of  diflciences  between  mafters  and  fervants,  the 
rating  of  fervants  wages,  and  beftowing  fuch  people  in 
fervice,  as  being  fit  to  ferve,  either  refufe  to  feek,  or  get 
mafters.     Stat.   5  Eli%.  c.  5.     Coivell,  edit.   1 727. 

StattttO  S^ercatOjiO,  Is  a  writ  for  the  imprifoning 
of  him  that  has  forfeited  a  bond  called  JJatute  merchant^ 
until  the  debt  be  fatisfied.  Regijh  Orig.  fol.  146.  And 
of  thefe  there  is  one  againft  lav-perfons,  and  another 
againft  ecclefiaftical.  Ibid.  &  148. 
'^  ^tattttO  S>tapilIaC,  Is  a  writ  that  lies  to  take  his  bo- 
dy to  prifon,  and  fcize  upon  his  lands  and  goods,  that 
hath  forfeited  a  bond  called  Jlatute- ftaple.  Reg.  Orig. 
fol.  151. 

&>tattttum  DC  JLabOjariiS,  Is  a  writ  judicial,  for  the 
apprehending  of  fuch  labourers  as  refufe  to  work  accord- 
ing to  the  ftatute.     Reg.  Judic.  fol.  27. 

,&taiirttm.  Any  fore,  or  ftanding  ftock  of  cattle, 
proviiion,  ts^f.  Matt.JfeJlm.  anno  12 ^g.  Vlginti  inftiper 
ij  quinque  libras  pro  Jlauro  ejufdan  loci.  When  formerly 
the  bifhops  occupied  their  own  demefne  lands,  they  were 
obliged  to  leave  at  their  death  fuch  a  determined  quantity 
of  cattle  for  a  ftock  to  their  fucceflbrs ;  which  ftoclc 
upon  the  gtound  was  called  ftaurum,  zai  de  Jlauro^  de 
injlauro.      Cowell,  edit.  1 7  27. 

^tPaltng,  Is  the  fraudulent  taking  away  of  another 
man's  goods,  with  an  intent  to  Jleal  them,  againft,  or 
without  the  will  of  him  whofe  goods  they  are.  The 
Civil  law  judges  open  theft  to  be  fatisfied  by  the  recom- 
pence  of  four-fold  ;  and  privy  theft,  by  the  recompence 
of  double ;  but  the  law  of  England  adjudges  both  thofe 
oft'ences  to  death,  if  the  value  of  the  thing  (f'den  be  above 
twelve-pence.  Cowell,  edit.  1 727.  See  jLatCCtlJ). 
&tcd.     See  Jcon. 

^tCVieng  {Joanna,)  Reward  of  5000/.  for  the  difco- 
very  of  her  medicine  for  difToIving  the  ftone,  12  Geo.  2, 
c.  23. 

^tCpnCP,  The  reflor  of  every  church  and  chapel, 
converted  into  a  parochial  church  in  the  parlfh  of  Stepney, 
to  be  nominated  by  Brazen-no/i  College,  12  Ann.  Jl,  i. 
<:.  17.  fe5i.  4. 

Sterling,  (Sterlingum,)  Was  and  is  the  epithet  for 
filver  money  current  within  this  realm;  and  took  name 
from  this,  that  there  was  a  pure  coin  ftamped  firft  in 
England  by  the  Eajierlings,  or  Merchants  of  EsJhGer- 
many,  by  the  command  of  king  John,  and  accordingly 
Roger  Hoveden  parte  pofter.  fuor.  annal.  fol.  377.  writes 
it  Ejterling.  Seethe  ftatute  of  Purveyors,  cap.  13.  By 
the  ftatute  31  Ed.  i.  the  penny  which  is  called  the  Ster- 
ling, round,  and  without  clipping,  weighs  thirty-two 
grains  of  wheat,  well  dried,  and  twenty  pence  make 
an  ounce,  twelve  ounces  a  pound,  and  eight  pound  a 
gallon  of  wine,  and  eight  gallons  a  bufliel,  wliich  is 
the  eighth  part  of  a  quarter.  17  E.  2.  cap.  19.  The 
word  is  not  yet  out  of  ufe  ;  for  though  we  ordinarily 
fay  lawful  money  of  England,  yet  in  the  Mint,  and 
the  like,  they  fay  fterling  money.  When  it  was  found 
convenient  in  the  fabrication  of  monies,  to  have  a  cer- 
tain quantity  or  proportion  of  bafer  nietdl  to  be  mixed 
with  the  pure  gold  and  filver;  the  word  Sterling  or  Efter- 
ling  was  then  introduced,  and  has  ever  ftnce  been  ufed 
to  denote  the  certain  proportion  or  degree  of  finenefs,^ 
which  ought  to  be  retained  in  the  lefpeiSflve  coins.  Sec 
Lovjnd's  EJfoy  upon  Coins,  p.  14.  See  Rennet's  Gkjfarj 
in  Sterlingi. 

&tClOaCD,  {Senefcallus,}  Is  compounded  of  the  Saxon 
Steda,  i.  e.  room,  place,  or  ftead,  and  Weard,  i.  e.  a 
ward  or  keeper ;  as  much  as  to  fav,  a  man  appointed 
in   my   place  or  ftead i  and  always   Cgnifies  a  principal 
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officer  within  his  jurifdldllon :  The  greateft  of  thefe  Is 
the  Lcrd  high  fteu/ard  oi  England,  which  was  anciently 
the  inheii-ance  of  the  earls  of  LeicefUr,  till  forfeited  to 
Henry  the  third  by  Simon  de  Mount  fort  :  But  tiie  power 
of  this  officer  being  very  great,  of  late  he  has  not  ufualiy 
been  app(>inted  for  any  long  time,  but  only  for  the 
difpatch  of  fome  fpecial  bufinefs,  as  the  arraignment  of 
fome  nobleman  in  cafe  of  treafon,  or  fuch  like,  which 
once  ended,  his  commiffion  expires.  Of  the  court  of 
the  High  fttward  of  England,  you  may  read,  4  Inft.  fol. 
59.  There  is  the  Lord  finvard  of  the  King's  moft  ho- 
nourable hnufliold,  24  H.  8.  cap.  13.  whofe  name  was 
changed  to  that  of  Great-mafter,  by  32  H.  8.  cap.  39. 
But  this  ftatute  was  repealed  by  I  Alar.  2.  Pari.  cap.  4. 
and  the  office  and  name  of  the  Lord  fteward  of  the  King's 
hovjhold  revived,  wheie  you  may  read  thus  much  con- 
cerning him,  as  alfo  in  F.  N.  B.  fol.  241.  Of  his  an- 
cient power  read  Fleta,  lib.  2.  cap.  3.  There  is  alfo  a 
Steward  oi  the  MarJ})alfea.  PL  Cor.  fol.  52.  and  33//.  8. 
cap.  12.  In  brief,  this  word  is  of  fo  great  diverfity, 
that  there  is  in  moft  corporations,  and  in  all  houfes  of 
honour  throughout  the  realm,  an  officer  of  this  name 
and  authority.  What  a  Steward  oi  a  manor  or  houf- 
hold  is,  or  ought  to  be,  Fleta  fully  defcribes,  Lib.  2. 
f.  71,  72.     Cowell,  edit.  1727. 

s>trti)acii  of  Court?.     See  Cojjpljcltr,   spano?, 

3lccr. 

§)tClU0,  Are  thofe  places  which  were  perniitted  in 
England  to  women  of  profefled  incontinency,  and  that 
for  hire  would  proftitute  their  bodies  to  sll  comers.  It 
is  derived  from  the  French  Eftuves,  i.  Therma,  vel  Bal- 
neum, becaufe  diflolute  perfons  are  wont  to  prepare  them- 
felves  for  veneieous  afts  by  bathing.  And  that  this  is 
nc)t  new,  Homer  (hews  in  the  eighth  book  of  his  Odxff. 
where  he  reckons  hot  bathsamongft  the  effeminate  fott  of 
picafures.  Of  thefe  read  11  H.  6.  I.  But  King  Henry 
the  eighth,  about  the  year  1546,  prohibited  them  for 
ever.      Cowell,  edit.  1']11. 

^ttra.  Was  a  brafs  coin  amongft  the  Saxons,  and 
of  the  value  of  half  their  farthing,  and  four  of  them  made 
an  Hejiing.      Id.    ib. 

^tick  of  (lE£l0,  {Stat,  compofit.  ponder.  &  jncnfur.)  Bind 
anguillcrum  conjtat  ex  decern  fticks,  &  qualibet  flick  ex 
25  anquillts.  Mon  Angl.  torn.  2.  fol.  880.  It  is  in  fome 
record-i  called  Brochus  Anguillarum. 

^ticlvlCE,  An  inferior  officer  who  cut  wood  for  the 
priory  of  Kd/rofe  withia  the  King's  parks  at  Clarendon. 
Rot.  Pari.  I  H.  6. 

^ttlc  {New)    See  (TalciHiai;. 

^tilparD,  (GuildhaldaTeutonicorum,  mentioneil  in  ftat. 
19  H.  7.  c.  32.  22  H.  2.  c.  8.  and  32  H.  8.  c.  14. J 
Was  a  place  in  London,  where  the  fraternity  of  the 
Eafterling  merchants,  otherwife  called  The  merchants  of  the 
Hanfe  and  Almaine,  anno  I  Ed.  6.  c.  13.  had  their  a- 
bode.  It  was  at  fit  ft  fo  denorninated  of  a  broad  place  or 
court  where  [teel  was  fold,  upon  which  place  that  houfe 
was  founded.     Cowell,  edit.  \1%l.     See  (tUclD,  ^anfC, 

Stochtngs.    See  i^ramcs,  S>ilk. 

^tOCkjObbiuC];  aUO  Stocks,  Contra£ls  and  wages  rela- 
ting to  ftock  where  made  void,  and  the  premium  to  be 
reftored,  7  Geo.  2.  c.  8.  /.  i,  10,  11.  ic  Geo.  2.  c.  8. 
Bills  for  difcovery  of  fuch  contrails,  iiff.  how  to  be  an- 
fwered,  7  Geo.  1.  c,  8.  /  2. 

And  the  plaintiffs  to  give  fecurity  to  anfwer  cofts, 
7  Geo.  2.  f.  8.  /  3. 

Perfons  executing  fuch  contradls  to  forfeit  500/.  7 
Gto.  2.  f.  8./  3. 

Stock  fold  for  a  certain  day,  and  not  paid  for  accord- 
ing to  agreement,  may  be  fold  to  any  other  perfon,  and 
the  feller   recover   damages.     7  Geo,  2.  c.  8.  f.  6. 

And  the  buyer  may  purchafe  the  like  quantity, 
where  the  feller  refufeth  to  transfer  the  ftock  fold,  and 
(hall  recover  damages.      7  Geo.  2.  c.  %.  f  7. 

Penalties  on  perfons  felling  ftock  which  they  are  not 
pofTefTed  of,  and  on  brokers  negotiating  fuch  contracts, 
7  Geo.  2.  c.  8.  /  8. 

Or  not  entring  contrails,  7  Geo.  2.   c.  8.  f.  9. 

^tOck0,  {Cippus,)  A  wooden  engine  to  put  the  legs 
of  offenders   in,  for   the  fecuring  of  diforderly   perfons, 
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and  by  way  of  punifhment  in  divers  cafes  ordained  \>f 
ftaiuie,  ^c.  And  it  is  faid  that  every  vill  within  the 
precinil  of  a  torn  is  indiilable  fcr  not  havieg  a  pair  of 
ftocks,  and  (liall  forfeit  5/.      Kiich.  13. 

&tOla,  Was  a  garment  formerly  worn  bv  prieft^-,  like 
unto  thofe  which  we  now  call  hoods:  And  fometimes  it 
is  taken  for  the  archiepifcopal  pall.  Endtn.  c.  188. 
Alfo  a  veftment  which  matrons  wore.  Cowell,  edit. 
1727. 

^tolfn  gOOtS",  To  help  people  to  ftolen  goods  for 
reward,  without  apprehending  the  felon,  is  felony,  4 
Geo.  I.  c.  II.  Profecutors  of  fuch  offenders  how  re- 
warded, 6  Geo.  I.  c.  23.  Perfons  having  or  receiving 
lead,  iron,  copper,  brafs,  bell  metal  or  folder,  knowing 
it  to  be  ftolen,   to  be  tranfporteJ,   29  Geo.  2.  c.  30. 

&tOnC  of  ?5I!l00l,  {Para  Lana,  mentioned  in  flat. 
1 1  //.  7.  f.  4.J  Ought  to  weigh  fourteen  pounds ;  yet  in 
fome  p'aces  it  is  more;  and  in  others  it  is  but  twelve  and 
a  half,  Le  charre  de  Plumbo  conjlat  ex  Tfi  formellis,  13  quali- 
bet  formella  continet  6  petras  eiccepti^  duabus  lihris,  ts"  qualibei 
Petra  conflat  ex  12  libris.  Compofllio  de  Ponderibus.  A 
flone  of  wax  is  but  eight  pounds,  nor  is  the  Jhne  of  beef 
at  London  any  more.  See  Weights  and  Sarptar,  and  alfo 
Crompton's  JuJIice  of  Peace,  fol.  83.     Cowell,  edit.  1727. 

^tOJEiS  of  Mlar,  Embezilling  ftores  of  War  to  twenty 
{hillings  made  felony,  31  Eliz.   c.  4. 

Penalties  of  embezilling  naval  ftoies,  16  Car.  2. 
c.  5.  19  Car.  2.  c.  7.  22  (3"  23  Car.  2.  c.  23.  i 
Geo.  I.   c.  25.  /  3. 

Penalty  of  having  ftores  with  the  King's  mark,  9  i^ 
10  W.  3.   c.  41.     9  Geo.  I.  ir.  8.  /.  3. 

Not  to  hinder  the  lending  ftores  to  any  merchant  Clip 
in  diftrefs,  9  (5"  10  /i^.  3.  c.  41.  /  8. 

Treafurers,  (3c.  may  fearch   (hips,   1  Geo.  i.  c.   25. 

/  5. 

Commiflioners  of  the  navy,  i3c.  may  commit  perfons 
counterfeiting   their  hands,   i  Geo.  i.  c.  25.  f.  6. 

Encouragement  for  raifing  naval  ftores  in  the  planta- 
tions, 3^4  Ann.  c.  10.  8  Ann.  c.  13-  /  30.  and  in 
Scotland,  i2  Ann.  Ji.  I.  f.  9.  /.  2.  8  Geo.  i.  c.  12. 
2  Geo.  2.  c.  35.  /  12. 

Plantation  pitch  and  tar  to  be  clean,  5  Geo.  I.  c.  ir. 
/  16.     24  Geo.  2.  c.  52.  /  2.     25  Geo.  2.   c.  35.  /.  3. 

Juftices  may  mitigate  the  penalty  of  concealing  ftores, 
or  caufe  offender  to  be  whipped,  9  Geo,  1.  f.  8.  _/!  4, 

Juftices  of  affize  and  quarter-feffions  may  hear  and 
determine  offences  relating  to  ftores,  17  Geo.  2.  c.  40. 
/    .0. 

Pre  emption  of  ftores  imported  in  neutral  (hips,  given 
to  the  commiffioners  of  the  navy,  during  the  war,  19 
Geo.  2.  c.  36. 

Embezilling  ftores,  i3c,  excepted  out  of  general  pardon, 
20  Geo.  2.  c.  52.  /  32. 

No  bounty  (hall  be  paid  on  any  tar,  according  to  2 
Geo.  2.  c.  35.  unlefs  each  barrel  contain  31  gallons  and 
one  half,   33  Geo.  2.  c.  35.  f.  3. 

Encouragement  for  the  importation  of  naval  ftores 
from  America,  continued  to  29th  September  1771,4  Geo.  3. 

c.    II. 

^tO£anU0,  Was  he  who  had  the  care  of  the  ftud  of 
breed  of  young   horfes.     Leg.  Alfredi,  f.  9, 

^tOttrtOn,  The  29  Car.  2.  not  to  make  void  the 
leafe  granted  by  the  dean  and  chapter  of  York,  of  the  par- 
fonage  and  tithes,  in  Stourton  in  Noitinghawjhire,  29 
Car.  2.  c.  8.  /  9. 

^tOlU,  Either  by  itfelf,  or  added  to  a  word,  fignifies 
a  place;  as  Stow  in  the  Wold,  a  place  near  the  plains} 
from  the  Saxon  Stow,  Locus,  and  Wold,  i.  e.  Planities. 
Godjlow,  a  place  dedicated  to  God.      Cowell,  edit.  1727. 

^tOlOagC,  (From  the  Saxon  Stow,  i.  locus,  villa,)  is 
the  place  or  part  where  goods  are  laid,  or  the  money  that 
is  paid  for  fuch  a  place.     Cowell,  edit.  1727. 

^tcatt?,  or  ^ttettlS,  mentioned  in  1 8  //.  6.  and 
I  R.  3.  c.  8.)  A  fort  of  narrow  cloth  or  Kerfey  fo  called. 
Id.   ib. 

^tCanD,  fSax.  Strande,)     Any  {hoar  or   bank   of  a 

fea  or  river.     An  immunity   from  cuftom,  and   all  im- 

pofition  upon  goods  or  veffels  by  land  or  by  water,  was 

ufually  expreffed  by  Strand  and  Stream.  As  King  Hemy  2. 
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to  the  church  of  Rochefin — Comedo  l^  confimo  in  per- 
fetuum  cum  fockne  b"  Joke,  ftrand  ^  ftream.  Man.  Ang- 
lic, torn.  3.  p.  4.  So  the  fame  prince  granted  to  all  te- 
nants and  traders  within  the  honour  ot  IFullngford,  that 

by   water  and    by    land,  by    wood  and    by    ftrand, 

quietiftntde  thelonio,  paJfagio,hc.  Paroch.  antiquit.  p.  HA- 
Hence  the  ftreet  in  the  weft  fuburbs  of  London,  which 
lay  next  the  flioar  or  bank  of  the  Thames,  is  called  the 
Strand.      Coivell,  edit.  1727.     See  §>ti;onD. 

^tranDcD,  (From  the  Saxon  Strand,  a  {hore  or  bank 
of  the  fea,  or  any  great  river,J  Is,  wlien  any  (hip  is 
either  by  tempeft,  or  ill  fteerage,  run  on  ground,  and 
io  peiiflies,    flat.  17  Car.  1.  c.  14.     See  ^troull. 


SUB 

hath  the  cuftody  of  the  prifoners  there.  Crcmp.  Jurifd. 
fol.  104.  He  is  other  wife  called  Under- MarJIial. 
^UbmiffiOn,  To  arbitration.  See  ^I'Uitrcnoi. 
^tlbneCUarC,  To  cut  the  llnews  of  the  legs  or  thiahsj 
to  hamftring.  It  was  an  old  cuftom  in  England,  Mere- 
trices  &  impudicas  mulieres  fubnervare.  See  OJlernum  de 
vita  S.  Dunftani,  apud  iVhartoni  Jngl.  Sacr.  P.  ^ 
f.  146. 

Subornation,  ( Subomatio,)  A  fecret  or  underhand 
preparing,  inftru£ling,  or  bringing  in  a  falfe  witnefs,  or 
corrupting  or  alluring  to  do  fuch  a  falfe  adt.  Hence  fub- 
ornation  of  perjury  mentioned  in  the  aft  of  general  pardon^ 
12  Car.  2.  cap.  8.   is  the  alluring  to  pejury.    Subornation 


StCaUgCr,  (derived  from  the  French  Ejh anger,  alie-  \of  witnejjes.   32  Hen.  8.  c.  9.  and  3  Par.  Inft.  fd.  167 


vui)  Signifies  generally  in  our  language,  a  man  born  out 
of  the  land,  or  unknown  ;  but  in  the  law  it  hath  a  fpe- 
cial  fignification,  for  him  that  is  not  ptivy  or  party  to 
an  aft.  As  a  ftranger  to  a  judgment.  Old  Nat.  Brev. 
fol.  1 28.  is  he  to  whom  a  judgment  doth  not  belong  ;  and 
in  this  fenfe  it  is  direftiy  contrary  to  party  or  privy. 
Cowell,  edit.  1727.  See  ^ji\jp, 
piU\S,     See  l^ap, 

3>trai'.    See  CDttca}'. 

3ttCam?t»0rl<9,  a  kind  of  works  in  the  ftannaries, 
mentioned  in  27  H.  8.  c.  23. 

&tCCCt0,  How  to  be  cleanfed  and  repaired  in  market- 
towns,  I  Geo.  \.ft.  2.  c.  S'^-  /■  9-  Streets  of  London  to 
be  deemed  highways,  6  Geo.  i.  c.  23.  feci.  8 


See  pecjurp. 

&lllJJJOCua,  Is  a  writ,  whereby  all  pcrfons  under  the 
degree  of  peerage  are  called  into  Chancery,  in  fuch  cafe 
only  where  the  Common  law  fails,  and  hath  made  no 
provifion  ;  fo  as  the  parly  who  in  equity  hath  wrong, 
can  have  no  other  remedy  by  the  rules  and  courfe  of  the 
Common  law.  Weft.  Symb.  part.  2.  tit.  Proceedings  in 
Chancery,  fe£f.  18.  But  peers  of  (he  realm  in  fuch  cafes 
are  called  by  the  Lord  Chancellor's,  or  Lord  Keeper's  let- 
ters, giving  notice  of  the  fuit  intended  againft  them,  and 
requiring  them  to  appear.  There  is  alfo  a  fubpcena  ad 
teftificandum,  for  the  fummoning  of  witnefles  as  well  in 
Chancery  as  other  courts.  There  is  alfo  a  fubpcena  in 
the  Exchequer,  as  well  in  the  court  of  Equity  there,  as 


StrCUitUgBlnllicialisi,  The  circumftances  of  noife  and  in  the  office  of  Pleas.     And  thefe  names  proceed  from  the 

crowd,  and  other  turbulent  formalities  at  a  procefs  or  trial  words  in  the  writ,  which  charge  the  party  fammoned  to 

in  a  publick  court  of  juftice.     And  therefore  our   wife  appear  at  the  day  and  place  afligned,  fubpcena  centum  li- 

anceftors  did  in  many  cafes  provide,  that  right  and  juftice  brarum.     Cowell,  edit.  1727.     Subpcena  not  to  be  grant- 

fliould    be  done  in  a    more   private   and  quiet   manner.  {  ed  without  fecurity  found  for  the  cofts,    15  Hen.  6.  c.  4. 


Cowel,  edit.  1727.      Paroch.  Antiq.  p.  344.  I 

StCetlDati)>  Was  an  officer  like  our  furveyor  of  the 
highways,  or  rather  a  fcavenger.     It  is  mentioned  in  the  | 
Monaflicon,  2  torn.   pag.  187. 

3>tttkin!j.    See  €K)\\u\),  J^alaccsi.  | 

Strip,  (Slrepitus,)  Deftrudtion,  mutilation,  from  the  j 
French  eflropier,  i.  mutilare,  Jlrepitum   isf  vajium  facere, 
i.     To  make  /irip  and  wajle,  or  ftrop  and   wafte.     See 

Cttccpcment. 

StrOUD,  Is  a  Saxon  word,  fignifying  a  (hore  or  bank 
of  a  fea,  or  any  great  river.      Cowell,  edit.  1727. 

StCttniyCt,  {Meretrix,)  A  whore,  harlot,  or  courte- 
fan:  This  word  was  heretofore  ufed  for  an  addition. 
Cowell,  edit.  1727. 

StUrgPOn,  May  be  imported,  10  W  11  Will.  3. 
c.  24.  The  King,  where  intitled  to  flurgeon,  i"]  Ed.  2. 
ft.   I.   c.  II. 

StptC,  (Appello.)  To  call,  name,  or  intitle  one  ;  as 
the  ftyle  of  the  King  of  England,  is  George  the  Third, 
by  the  grace  of  God,  King  of  Great  Britain,  France  and 
Ireland,  defender  of  the  faith,  &c.  Theie  is  alfo  an  old 
and  new  ftyle,  ufed  in  the  dates  of  things  abroad.     Jac. 

See  CalcuDar. 

SubilCacon,  Is  an  antient  office;  in  the  church  :  He 
is  mentioned  in  the  apoftolical  canons,  viz.  42,  43.  He 
was  not  made  by  impofition  of  hands,  but  by  the  delivery 
of  an  empty  phtter  and  cup  by  the  bi(hop,  and  of  a 
pitcher,  bafon,  and  towel,  by  the  archdeacon.  His  of- 
fice was  to  wait  on  the  deacon  with  the  linen  on  which 
the  body,  i^c.  was  confecrated,  and  to  receive  and  carry 
away  the  plate  with  the  offerings,  and  the  cup  with  the 
wine  and  water  in  it,  Ufc.  He  is  ofien  mentioned  in  the 
monkifti  hiftorians;  and  therefore  it  is  thought  proper  to 
write  fo  much  of  his  name  and  office.  Coivell,  edit. 
1727. 

SwbjCrtsS,  (Subditi,)  Are   the   members  of  the  com- 
monwealth under  the  King  their  head.     IVoocl's  Inft.  22. 
SubjUgalilS,  Is  any  beaft  carrying  the   yoke.     Mat. 
Par.  1249. 

SublCgcriuS,  One  who  is  guilty  of  iDceft  ;  from  the 
Saxon  Syb,  cognatio,  and  leger,  concubitus,  or  rather  from 
t\.t  S^xon  Jybhger,  i.e.   inccftus. 

SublTiarfljal,  {Submarefcallus,)  Is  an  officer  in  the 
Marjhalfea,  who  is  deputy  to  the  chief  marjhal  of  the 
King's  houfe,  commonly  called  the  knight  marjhal.  and 


Penalty  on  perfons  not  appearing  to  give  evidence,  when 
ferved  with  a  fubposna,  5  Eliz.  cap.  9.  Subpcena  (hall 
not  ilTue  out  of  a  court  of  Equity,  till  after  the  bill  is 
filed,  except  for  an  injundtion,    4.  Ann.  c.  ib.  f.  22. 

StlbGOp,  (Subfidium,)  Signifies  an  aid,  tax  or  tribute, 
granted  by  parliament  to  the  King,  for  the  urgent  occa- 
(lons  of  the  kingdom,  to  be   levied  of  every  fuhjedt,  ac- 
cording to  the  rate  of  his  land  or  goods,  zhei  four  JJjillings 
in  the  pound  for  land,  and  two  fhillings  eight  pence  for 
goods.     No  hiftory  mentions  that  the  Saxon  Kings  had 
any  fubfidies  after  the  manner  of  ours  at  prelent ;  but 
they  had    both  levies  of  money  and  petfonal  fervices  to- 
wards the  building  and  repairing  of  cities,  caftles,  bridges, 
military    expeditions,    i^c.    which   they  called   Burgbote, 
Brigbote,  Herefare,  Heregeld,   i^c.     But  when  the  Danes 
harrafled  the  land.  King  £;Wr^i  fubmitted  to  pay  them 
for  redemption  of  peace  feveral    great    fums   of  money 
yearly.     This  was  called   Danegeld,   for  the  levying   of 
which   every  hyde  of  land   was  taxed  yearly    at  twelve 
pence,  lands  of  the  church  only  excepted,  and  thereupon 
it  was  after  called  hydagium,  and  that  name  remained  af- 
terward upon  all  taxes  and  fubfidies  impofed  upon  lands  ; 
for  fometimes   it   was   laid   upon   cattle,  and  then   was 
termed  horngeld.     The  Normans  called    thefe  fometimes 
taxes,  fometimes   tallages,  otherwife   auxilia  is!  fubfidia. 
The  Conqueror  had  thefe  taxes,  and  made  a  law  for  the 
manner  of  their  levying,  as    appears   in    Emendationibus 
ejus,    pag.  125.   feSt,  Volumus   i^  frmiter,    bfc.      Many 
years  after  the  conqueft  they  were  levied  otherwife  than 
now,  as  every  ninth  lamb,  every  ninth  fleece,  and  every 
ninth  (heaf.      14.  E.  3,  fat.  1.  cap.  20.     Of  which  you 
may  fee  great  variety  in  RafiaWs  Abridgment,  tit.   Taxes, 
Tenths,  Fifteenths,  Subftdies,  Uc.  and  4  Inji.  fol.  lb  and 
33.     Whence  we  may  gather  there  is  no  certain  rate, 
but  as  the  parliament  (hall  think  (it.     Subfidy  is  in  our 
ftatutes  fometimes  confounded  with  cuftoms.     \i  H,  ^. 
cap.  7.     Cowell,  edit.  1727. 

A  fifteen  granted  for  Magna  charta,  and  the  Charta  dt 
Porefta,  M.  C.  9  H.  3.  f.  37. 

Tlie  ninth  fleece,  fiff.  granted,   14  Ed.  r.   /?.  i.  c 
No  aid  to  be  taken  but  by  alTent  of  parliament, 
Ed.  3.  A  2.  c.  I. 

Application  of  the  revenue  enadted  in  parliament, 
Ed.  3.7?.  2.  c.  I.     s  R.  2.  J.  2.  c.  3. 

The  penalties  of  the  ftatutes  of  labourers  given  to  the 
people  in  aid  of  their  fubfidies,    23  Ed,  3.  c.  8, 

I  Subfidies 


20. 
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14 


S     U     G 

Subfidies  granted,    31  H.  6.  f.  8.      11  H.  7.  c.  10. 

A  fubfiay  of  4  j-.  in  the  pound  granted  by  the  clergy 
of  the  province  of  Canterbury,     32  H.  8.   c.  23. 

§>UbttanrC.  The  fubftance  of  things  is  moft  to  be  re- 
prded  ;  and  therefore  our  law  doth  prefer  matter  of  fub- 
ftance, before  matteis  of  circumftance,  i^c.  as  in  the  fta- 
tutes  36  £a'.  3.  c.  15.  33  H.  6.  c.  10.  21  H.  7,  f.  24. 
%1  El.  c.  4. 

^UbftltUtC,  [Subjiitutus,)  One  placed  under  another 
perfjn  to  tra.if<i«5l  fome  bufinefs,  <^c.     See  ^ttOJUCp, 

S>Ul!HClja:U,  Are  hufbandfmen,  according  to  the  Ms- 
tiajikon,  torn.  2.  p.  468.     Succeffion  to  the  crown,    fee 

^llCCCffO?,  (Lit.)  Is  he  that  folioweth  or  cometh  in 
another's  place.  Sole  corporations  may  take  a  fee-fimple 
eftate  to  them  and  tiieir  fuccelTors;  but  not  without  the 
word  fuccelTors :  And  fach  a  corporation  cannot  regularly 
take  in  fucceffion  goods  and  chattels  j  and  therefore  if  a 
leafe  for  100  years  be  made  to  a  perfon  and  his  fucceflbrs, 
it  hath  been  adjudged  only  an  eftate  for  life:  Nor  may  a 
fole  corporation  bind  the  fuccefTors.  4  Rep.  65.  i  Inft. 
8,  46,  94.  4/«//.  249.  An  aggregate  corporation  may 
have  a  fee-fimple  eflate  in  fucceffion,  without  the  v-Jord 
fucceflbrs ;  and  take  goods  and  chattels  in  a£tion  or  pof- 
feffion,  and  they  fhall  go  to  the  fucceflbrs,     IFood's  Inft. 

III.    See  Co;ipoiatton. 

^UCrtGonC^  ilrboium,  The  cuttings  and  croppings 
of  trees.     Chart.    2  H.  5. 

Sufferance.  Tenant  at  fufFerance,  is  he  whoholdeth 
over  his  term  at  firft  lawfully  granted.  Terms  de  Ley. 
A  perfon  is  tenant  at  fufFerance  that  continues  after  his 
eftate  is  ended,  and  wrongfully  holdeth  againft  another, 
{jff.      I  Co.  Inft.f,-].      See  flat.   4  G^».  2.   f.  28. 

Sufftagan,  ( Suffraganeus,  )  Is  a  titular  bifhop  ap- 
pointed to  aid  and  afTift  the  bifhop  of  the  diocefe.  Co.  2 
Inft.  fol.  79.  calls  him  a  bilhop's  Vicegerent.  Spelman 
fays,  Dlcuntur  epifcopi  qui  arcbiepifcopo  fuffragari  y  af- 
Jiftere  tenentur,  &  fuffraganei  dicuntur  quia  eorutn  fuffra- 
giis  caufts  ecdrfiafticts  judicantur.  It  was  enabled,  {anno 
26  H.  8.  c.  14.  )  that  it  fhould  be  lawful  for  every  dio- 
cefan,  at  his  pleafure,  to  eleft  two  honeft  and  difcreet 
fpiritjal  perfons,  within  hi?  diocefe,  and  to  prefent  them 
to  the  King,  that  he  might  give  one  of  them  fuch 
title,  ftile,  name,  and  dignity  of  fuch  of  the  fees  in  the 
faid  ftatute  fpecified,  as  he  fhould  think  convenient,  (Jc. 
and  that  every  fuch  perfon  ftiall  be  called  Bijhop  Suffra- 
gan of  the  fame  fee,  iJc.  Camden  in  his  Britan.  tit. 
Kent.,  fpeakin^  of  the  archbifhop  of  Canterbury's  Suffra- 
gans, fays.  When  the  archbifliop  is  bufied  in  weighter 
affairs,  they  manage  for  him  matters  that  pertain  to  order 
only,  and  not  to  the  epifcopal  jurifJidtion.  Others  call 
them  fubfidiary  bi/hops ;  whofe  number  is  limited  by  the 
faid  ftatute.      Coivell,  edit.  1727. 

§>UgaC,  Importing  it,  not  within  the  flatute  againft 
regrat  rs,    15  El.  c.  25.  /  21, 

A  duty  uponfugar,   expired,     I  fac.  2.    r .  4. 

Duty  upon  fugar,     6Geo.  2.  c.  13. 

The  drawback  on  exportation  of  fugar  imported  from 
the  Englijh  plantations  in  America,  9  6f  io  If'.  2-  c.  23. 
/.  8.      6  Geo.  2.  e.  13.  /  9.      26  Geo.  2.  c.  32.  /  5. 

And  on  exportation  of  brown  Mufcavado  fugars  refined 
in  England,  9  tif  10/^.  3.  c.  23.  /  9,  13.  bGeo.  2. 
c.  13.  /  10. 

Sugar  may  be  imported  from  Spain  and  Portugal,  as 
ufual,    6  Geo.  2.  c  13.  /.  13. 

Drawback  on  Britif}  ttHned  fugar  out  of  the  laft  fub- 
fidy,    21  Geo.  2.  c.  2.  /  7. 

^Uggcftion,  (Suggeftio,)  Is  in  law  a  furmife,  or  re- 
prefenting  of  a  thing  ;  and  by  A4agna  Charta  no  perfon 
(hall  be  put  to  his  lavv  on  the  fuggeltion  of  another,  but 
by  lawful  wiinefl'es.  9  H.  3.  c,  28.  Suggeftions  are 
grounds  to  move  for  prohibitions  to  fuits  in  the  Spiritual 
courts,  ^c.  when  they  meddie  with  matters  out  of  their 
jurifdidlions.  2  Lil.  Abr.  ^T^b.  Though  matters  of  re- 
cord oujjht  not  to  be  fta\ed  upon  the  bare  fuggeftion  of 
the  party  ;  there  ought  to  be  an  affidavit  made  of  the  mat- 
ter fuggefted,  to  induce  the  court  to  grant,  a  rule  for 
ftaying  the  proceedings  upon  the  record.  2  Lil.  537. 
There  are  fuggeftions  in  replevin,  for  a  returno  habtndo; 
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which  it  is  faid  are  not  traverfable,  as  there  are  fof  prohi- 
bitions to  the  fpifitual  or  admiralty  courts,  i  Plowd.  76" 
Breaches  of  covenants  and  deaths  of  perfons  muft  be  fug- 
gefted upon  record,  is'c.     8  &  g  IF.  2-   c.  10. 

^Uit,  (Seifa,)  Signifies  a  following  another,  but  In 
divers  fenfes.  The  firft  is  a  fuit  in  law,  and  is  dii'ided 
into  real  and  perfonal,  and  is  all  one  with  aBion  real  and 
perfonal.  Kitchen,  fol.  74.  Secondly,  Suit  of  court,  or 
fuit-fervice,  is  an  attendance  that  tenants  owe  to  the  court 
of  their  lord.  7  H.  7.  cjp.  2.  Thirdly,  Suit-covenant 
is  where  your  anceftor  hath  covenanted  with  mine  toy«^ 
to  his  court.  Fourthly,  Suit-cujiom,  when  I  and  my  an- 
ceftors  have  been  feifed  of  your  own  and  your  anceftors 
fuit,  time  out  of  mind.  Fifthly,  Suit  real  or  regal, 
when  men  come  to  the  fiierifF's  turn  or  leet.  See  Leet. 
Sixthly,  Suit  fignilies  the  following  one  in  chace,  z^frefh 
fuit.  JVeftm.  I.  cap.  46.  Laftly,  It  fi^nifies  a  petition 
made  to  the  King,  or  any  great  perfon.  Cowell,  edit. 
1727. 
No  fuits  in  King's  courts  under  40  s.  6  Ed.  i.  c.  8. 
Suitors  not  to  depart  from  the  King's  court  without  re- 
medy,   13  Ed.  I.  ft.  I.  c.  50. 

A  writ  de  nativo  not  to  be  granted,  unlefs  the  Chan- 
cery be  apprifed  that  it  is  fued  with  the  confent  of  the 
plaintifF,     io  Ed.  3.  ft.  2.  c.  3.  art.  4. 

The  penalty  for  caufing  a  man  to  be  arretted  at  the  fuit 
of  another  by  procefs  of  the  King's  Bench,  Marftialfea, 
or  inferior  courts,  without  the  plaintiff's  aflent,  8  El 
c.  2.  /  4. 

,S»ltit  of  Court,  That  is  fuit  to  the  Lord's  court,  is 
that  fervice  which  the  feudatory  tenant  was  bound  to  do 
at  the  Lord's  court.  At  firft  it  was  exprefsly  mentioned 
in  the  grant  how  often  thofe  courts  ftiould  be  held.  This 
appears  by /y^'/fl,/.  2.  c.  71.  par.  14.  ^ii  faciant  feSias 
ad  curiam  domini  &  quot  fellas  per  annum.  Sometimes  one 
or  more,  but  never  exceeding  three.  Thorn  mentions 
two,  viz.  Et  faciant  feSlam  ad  curiam  Cantuaria  bis 
per  annum,  fcilicet,  in  fefto  Michaelis  b"  Pafchts.  But 
all  the  lord's  tenants  were  not  bound  to  attend  his  courts, 
but  only  thofe  to  whom  their  eftates  were  granted  upon 
that  condition :  But  every  man  was  bound  to  attend  the 
(herifF's  turn  twice  in  every  year  ;  which  fee  in  feHa 
regalis.  And  if  the  inheritance,  by  reafon  whereof  the 
tenant  was  bound  to  attend  only  at  one  court,  did  de- 
fcend  to  co-heirs,  he  who  had  capitalem  partem,  was 
bound  to  attend  the  Lord's  court  both  for  himfeif  and  all 
the  coheirs.     Cowell,  edit.  1727. 

None  to  be  diftrained  for  fuit  of  court,  but  they  who 
are  bound  to  it  by  charter  or  prefcription,  St.  Marleb. 
52  H.  3.  c.  9. 

Joint-tenants  and  parceners  fhall  make  but  one  fuit, 
52  H.  3.  c.  9. 

The  remedy  againft  the  lord  diftraining  for  it,  where 
it  is  not  due,  and  againft  the  tenant  withholding  it, 
where  it  is  due,    52  H.  3.  c.  9. 

It  is  not  taken  away,  by  12  Car.  2.  12  Car.  2.  cap. 
24.  /  5. 

Suit  of  t!)e  icing's  ^ente,  {Sena  pads  Regis,)  h  the 

purfuing  a  man  for  breach  of  the  King's  peace  by  trea- 
fons,  infurre£lions,  or  trefpalTes.  6  Rich.  2.  ft,  2.  c.  i. 
and  27  R.  2.   c.  15.  and  5  II.  4.  c.  15. 

Sutt=jfil\)er.    See  Sutf#filucr. 

S>UICU1S  aquae,  A  fmall  brook  or  flream  of  water, 
called  in  fome  places  a  fiie,  in  Effex  a  doie,  Cowell, 
edit.  1727. 

Sttllerp,  (From  the  Sax.  Sutb,  i.  e.  Aratrum,)  Sig- 
nifies a  Plough-land.      I  Injt.  fol.  5.  a. 

SuUittgata  terrae,  is  the  fame  with  SwoUng.  Thorn, 
p.  >9,  31. 

SumagC,  {Sumagium  isf  Summagium,)  A  hnrfe-load, 
alfo  toll  for  carriage  on  horfe-back.  Cromp.  fur.  fol. 
191.  For  where  the  charter  of  the  foreft,  cap.  14.  hath 
thefe  words,  For  a  horfe  that  bears  loads  every  half  year 
a  halfpenny,  the  book  called  Pupilla  Oculi,  ufeth  thefe 
words.  Pro  uno  equo  portante  fummagium,  per  dimidium  an- 
num obolum.  Cnart.  E.  i.  num.  7.  It  is  otherwif'e 
called  a  Sea  me :  And  a  Soame  in  the  weftern  parts  is  a 
horfe-load.     Cowell,  edit,  1727. 

Summjf 
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feuinmCU4)USS#fili3et,  A  payment  to  the  lorJs  or  ow- 
ners of  the  dens  and  diftri£ls  of  wood  in  the  weald  of  Kent, 
who  ufed  to  vific  thofe  places  in  fummer  time,  w;.eii 
for  their  better  accommodation,  their  under-tenants 
were  bound  to  prepare  little  fummer  huts  or  houfes  for 
their  reception,  or  elfe  pay  a  compofition  in  money. 
Cowcl,  edit.  1727. 

S>ltmnt011Ca?,  Is  a  writ  judicial,  of  great  diveifity, 
according  to  the  divers  cafes  wherein  it  is  ufed,  which 
fee  in  the   table  of  the  Regificr  Judicial. 

©tlltlltlOnCC,  {Summonitor,  Is  a  petty  officer, 'that  calls 
or  cites  a  man  to  any  court;  thefe  ought  to  be  boni  homi- 
nes, (Jfc.  Flet.  lib.  4.  The  Summonitores  were  properly 
the  fummoners  or  apparitors,  who  cited  delinquents  to 
appear  at  a  certain  time  and  place,  to  anfwer  any  charge 
or  complaint  exhibited  againfl  them.  Two  perfons  were 
joined  in  this  office,  who  in  citations  from  a  fuperior 
court,  were  to  be  peers  or  equals  of  the  party  cited.  At 
leaft  the  barons  were  to  he  fummoned  by  none  under  the 
degree  of  knights.     Cowell,  edit.  1727. 

'i§)UfnrnonS,  [Summonitio,)  Is  with  us  as  much  as  vo- 
catio  in  jus,  or  citalio  among  the  civilians.  Fleta,  lib.  6. 
c.  6.  In  general,  it  is  a  writ  to  the  (herifF  to  warn  one 
to  appear  at  a  day  ;  and  muft  be  by  certain  fummoners 
on  the  tenant's  lands,  not  his  goods,  &c.  And  if  againft 
an  heir,  fhall  be  on  the  lands  that  did  defcend  ;  or  mj- 
king  default,  at  the  grand  cape  he  may  wage  his  law  of 
non-fummons.  6  Rep.  54.  37  H.  6.  26.  There  is 
a  fummons  in  writs  of  formedon,  is'c.  And  on  every 
fummoiis  upon  the  land  in  a  real  aiSion,  fourteen  days 
before  the  return,  proclamation  is  to  be  made  thereof 
on  a  funday,  at  or  near  the  door  of  the  church  or 
chapel  of  the  phce  where  the  land  lies,  which  muft  be 
returned  with  the  names  of  the  fummoners:  And  if  fuch 
proclamation  fhall  not  be  had,  then  no  grand  cape  (hall 
jffue,  but  an  alias  and  a  pluries  fummons,  until  a  fum- 
mons and  proclamation  be  duly  made  and  returned.  Cro. 
Eliz.  42.  2  Lill.  Jbr.  538.  Ill  i  pracipe  quod  Reddat, 
no  man  fhall  lofe  his  land  witliout  being  fummoned. 
Jenk.  Cent.  98. 

gammons  anti  &cbei;aiice,  This  title  isdiflinguifhed 

in  the  books  by  the  name  of  fummons  and  feverance ;  but 
the  proper  name  of  it  is  Severance;  for  the  fummons  is 
only  a  procefs,  which  muft,  in  certain  cafes,  ifl'ue  before 
judgment  of  feverance  can  be  given.  4  Bac.  Abr.  660. 
Severance  is  a  judgment,  by  which,  where  two  or  more 
are  joined  in  an  adion,  one  or  more  of  thefe  is  enabled 
to  proceed  in  fuch  action  without  the  other  or  others. 
4  Bac.  Abr.  660. 

It  is  a  principle  of  law,  where  two  or  more  have  a 
joint  right  to  a  thing,  they  muft  join  in  an  adtion  for 
the  recovery  thereof.      4  Bac.  A'or.  660. 

Joint-tenants  muft  implead  jointly  ;  for  they  claim 
under  one  and  the  fame  title.      I  Injl.  180. 

So  parceners,  who  make  but  one  heir,  muft  in  order 
to  recover  the  pofTeftion  of  their  anccftor,  be  joined  in 
pracipe,      1  Lift.  163,  164. 

Executors,  becaufe  the  right  of  their  teftator  devolves 
on  all  of  them,  muft  hkewife  all  join  in  an  aftion  for 
the  recovery  thereof.  Godolpb.  Oipb.  Leg.  134.  Salk.  3. 
Cartb.  6r. 

And  wherever  the  ri^lit  of  aflion  is  in  two  or 
moie  perfons,  and  they  have  not  all  joined  in  one  that 
is  brought,  the  defendant  may  plead  in  abatement:  For, 
if  one  could  recovti-  in  fuch  cafe  fingly,  every  other 
might  do  the  fame;  and  by  this  means  a  defendant 
would  be  liable  to  anfwer  in  divers  actions  for  the 
fame  thing.  Crt.  r.liz.  554.  Deering  v.  Afoor.  g  Rep. 
37.  Sal/i.  3,  32.  2  Lev.  113.  3  Lev.  354.  I  Mod. 
102. 

It  is  indeed  in  the  power  of  any  one  or  more,  where 
two  or  more  liave  a  joint  right  of  adlion,  to  commence 
a  fuit  in  the  name  of  all  whofe  fuch  right  is :  But,  not- 
withftanding  that  a  plea  in  abatement  would  be  thereby 
prevented,  it  would  ftill  be  in  the  power  of  any  one  of 
them,  by  neglediing  to  appear,  or  refufing  to  proceed 
afterwards  in  fuch  fuit,  to  render  it  fruitlcfs.  I  Iri/K 
1 39.     Bro.  Sumin.  and  Sev.  pi.  17. 
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For  if  two  or  more  join  in  bringing  an  aclion,  ar.d 
one  makes  default,  the  nonfuit  of  him  is  the  nonfuit  of 
them  all.      Bro.  Summ.  and  Sev.  pi.  S-   7- 

So  if  divers  join  in  a  writ  of  error,  the  affignment  of 
errors  cannot  be  by  one  without  the  others.  Cro.  Eliz, 
892.   Andrews  v.  Ld.  Cromwell. 

To  prevent  the  great  inconvenience,  and  the  failure 
of  juftice,  which  would  be  if  all,  in  whom  there  is  a 
joint  right  of  adtion,  fhould  be  precluded,  by  the  negli- 
gence or  collufion  of  any  one  of  them,  from  having  the 
efFe£t  of  a  fuit  for  the  recovery  of  fuch  right;  the  law  has 
provided,  that  if  any  one  of  thofe  perfons,  in  whofe 
name  a  joint  adlion  is  commenced,  does  not  appear,  or 
after  appearance  make  default,  the  other  or  otheis  may 
have  judgment  ad  fequcndum  folum,  or  in  other  words,  a 
judgment  of  feverance.  Hard.  318.  Manly  v.  Lovel. 
Bro.  Summ.  and  Sev.  pi.  4,  16. 

If  two  bring  affizs,  and  one  comes  not  at  the  day,  a 
fummons  ad  jequendum  fimut  may  ifTue  ;  and,  if  the  party 
fummoned  does  not  appear  at  the  return  of  the  fummons, 
the  other  party  may  pray  judgment  ad  fequenduni  folum, 
Bro.    Summ.  and  Sev.  pi.  4-,    18. 

So  if  eight  have  joined  in  affize,  and  five  of  them  are 
nonfuited,  or  will  not  fue,  judgment  of  feverance  may 
be  againft  thefe  five.      Bro.  Summ.  and  Sev.  pi.  16. 

So  in  quo  jure,  by  two,  if  one  makes  default,  fumr 
mons  and  feverance  may  be,  and  there  the  nonfuit  of 
the  one   (hall  not   be  the  nonfuit  of  the  other.     Fitz. 

N.  B.    128.       I  InJl.    139. 

7"he  confequence  of  this  judgment  is,  that,  notwith- 
ftanding  the  feverance  of  one  or  more  who  did  not  ap- 
pear or  made  default,  the  other  plaintiff  or  plaintifFs  in 
the  acflion  may  proceed  in  the  fuit.  4  Bac.  Abr. 
661. 

The  juftices  of  nift  prius  have  no  power  to  give  a 
judgment  of  feverance;  for  this  can  only  be  done  by 
the  juftices  of  that  bench  where  the  record  is.  Bro. 
Summ.  and  Sev.  pi.  lO.      2  Roll.  Abr.  489. 

Where  two  or  more  are  plaintiffs  in  an  acflion,  and 
one  of  thefe  has  not  appeared,  he  muft  be  fummoned 
before  judgment  of  feverance  can  be  given  againft  him: 
For  it  is  a  general  rule,  that  a  nonfuit  is  in  no  cafe  pe- 
remptory before  appearance,  becaufe  a  writ  may  have 
been  purchafed  in  the  plaintifPs  name  without  his  pri- 
vity. I  /«/?.  139.  Bro.  Summ,  and  Sev,  pi.  10.  2  Roll. 
Abr.  488. 

But  if  two  joint  plaintifFs  have  both  appeared,  and  af- 
terwards one  makes  default,  the  court  may,  without  if- 
fuing  any  fummons,  immediately  give  judgment  of  fe- 
verance. Bro.  Summ.  and  Sev.  pi.  10.  10  Rep.  135. 
Hard.  317. 

No  judgment  of  feverance  can  be  given  in  a  writ 
of  error,  unlefs  it  is  prayed  before  the  defendant  has 
pleaded  nuilo  eji  erratum.  Cro.  Jac.  117.  Blunt  v. 
Snedjlone. 

But  fuch  judgment  may  be  after  joinder  in  the  affign- 
ment of  error.      2  Lil.  Pr.  Reg.  bbi- 
For  more  learning  on  this  fubjeSl,  fee  20  Vin.  and  4  Bac. 
Abr.   tit.  Summons  ttf  Severance. 

^iimmouis  an  Marcantijannum.ls  the  procefs  where- 
by the  vouchee  is  called.     See  Coke  en  Littl.  f.  104.  b.^ 

^Umpttiarp  ILatoS,  Are  laws  made  to  reftrain  excefs 
in  Epparel,  and  prohibit  coftly  clothes;  of  which  we  have 
heretofore  had  many  in  England,  but  all  repealed.  Am) 
1  Jac.      3  InjT.  fol.  199. 

^ItnDap,  {Dies  Dominicus,)  Is  the  Lord's  day  fet  apart 
for  the  fervicc  of  God,  to  be  kept  religioufly,  and  not  to 
be  profaned.  Perfons  ufing  bull- baiting  or  bear-baiting, 
or  fuch  like  fports  on  a  Sunday,  (hall  forfeit  3^.  4^.  and 
5  J.  for  wreftling,  bowling,  is'c.  Stat.  1  Car.  I.  And 
if  any  butchers  kill  or  fell  meat  on  a  Sunday,  they  are 
liable  to  a  penalty  of  6  s.  8d.  Carriers,  drovers,  ^c. 
travelling  on  the  Lord's  day,  incur  a  forfeiture  of  20i. 
Stat.  3  Car.  I.  c.  I.  No  perfon  (hall  do  any  worldly  la- 
bour on  a  Sunday,  (except  works  of  neceffity  and  chari- 
ty) on  pain  of  g.f.  and  crying  and  expofing  to  fell  any 
wares  or  goods  on  a  Sunday,  the  goods  to  be  forfeited  to 
the  poor,  -i^c.   on  convidtion  before  a  juftice  of  peace, 

who 
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who  may  order  the  penalties  and  forfeitures  to  be  levied 
by  diftrefs;  but  this  is  not  to  extend  to  drefling  meat  in 
famih'es,  inns,  cook-ftiops,  or  viiSlualling  houfes;  nor 
crying  of  milk  on  a  Sunday  in  the  morning  or  evening,  29 
Car.  2.  c.  7.  An  indldtment  for  exercifing  the  trade 
of  a  butcher  muft  be  laid  to  bt  contra  formam  flatuti  \ 
for  it  was  no  offence  at  Common  lav/.  I  Strange  702. 
Law  procefTes  are  not  to  be  fetved  on  a  Sunday,  unlefs 
it  be  in  cafes  of  treafon  or  felony;  or  on  an  cfcape,  by 
virtue  of  5  Ann.  Sunday  is  not  a  day  in  law  for  proceed- 
ings, contracts,  i^c.  And  hence  it  is,  that  a  fale  of  goods 
on  this  day  in  a  market  overt  is  not  good:  And  if  any 
part  of  the  proceedings  of  a  fuit  in  any  court  of  juftice, 
be  entered  and  recorded  to  be  done  on  a  Sunday,  it  makes 
it  all  void.  2  Inji.  2,^^.  3  SLp.  Air.  iSi.  The  fer- 
vice  of  a  citation  on  a  Sunday  is  good,  and  not  reftrained 
by  the  flat.  29  Car.  2.  And  by  two  judges,  the  delive- 
ry of  a  declaration  upon  a  Sunday  may  be  well  enough, 
it  not  being  a  procefs ;  but  Holt,  Ch.  J.  thought  it  ill, 
becaufe  the  aft  intended  to  reftrain  all  forts  of  legal  pro- 
ceedings, I  Ld.  Raym.  "job.  A  writ  of  inquiry  cannot 
be  executed  on  a  Sunday,  i  Strange  387.  ijee  20  Vin. 
Abr.  tit.   Sunday, 

&uyClVinlt(tlltiOn,  [Super-lnJiUutio,)  One  hptution 
upon  another;  as  where  A.  is  admitted  and  inftituted  to 
a  benefice  upon  one  title,  and  B.  is  admitted,  injfituted, 
i^c.  by  the  prefentment  of  another.  See  Hutchin's  cafe 
in  4  Rep.   2  Par.  fol.   463. 

§)upCMUtat0,  When  a  criminal  endeavoured  to  ex- 
cufe  himfelf  by  his.  own  oath,  or  by  the  oath  of  one  or 
two  witnefTes,  and  the  crime  was  fo  notorious  that  he 
was  convi<fled  by  the  caths  of  many  more  witnefles  ;  this 
was  called  Super-jurare.  Leg.  Hen.  1.  c.  47.  Leg.  Athel- 
jlan.  c.  16. 

^upeconcratione  pattttrae.  Is  a  writ  judicial,  that 

lies  agaiijA  him  who  is  impleaded  in  the  county,  for  the 
over-burdening  of  a  common  with  his  cattle,  in  cafe 
where  he  was  formerly  impleaded  for  it  in  the  county, 
and  the  caufe  is  >em<.>ved  into  the  King's  court  at  Wejl- 
rninfler.      Reg.  Jud. 

&upCC  P>?acrOgatiba  ISegiS,  Is  a  writ  which  lay 
againft  the  King's  widow,  for  marrying  without  his  li- 
cence. F.  N.  B.  fol.  173. 

^upCCfCCCag,  Is  a  writ  in  divers  cafes,  and  fignifies 
in  general  a  command  to  ftay  or  forbear  the  doing  of 
that  which  ought  not  to  be  done,  or  in  appearance  of 
law  were  to  be  done,  were  it  not  for  that  whereon  the 
writ  is  granted.  For  example,  A  man  regularly  is  to 
have  furety  of  peace  againft  him  of  whom  he  will  fwear 
he  is  afraid,  and  the  juftice  required  hereunto  cannot 
deny  him;  yet  if  the  party  be  formerly  bound  to  the 
peace,  either  in  chancery  or  elfcwhere,  this  writ  lies,  to 
ftay  the  juftice  from  doing  that  which  otherwife  he  ought 
not  to  deny.  See  the  table  of  the  Reg.  Orig.  and  Judic. 
and  F.  N.  B.  fol.  13b.  For  preventing  the  fuperfeding 
of  executions,  fee  the  ftatute  16  iff  17  Car.  2.  cap.  8. 
Coivell,  edit.  1727. 

By  a  fuperfedeas  the  doing  of  a  thing,  which  might 
otherwife  have  been  lawfully  done,  is  prevented ;  or 
a  thing  that  has  been  done  is,  notwithftanding  it  was 
done  in  a  due  courfe  of  law,  thereby  made  void.  4  Bac. 
Abr.  bb-]. 

A  fuperfedeas  is  either  exprefs  or  implied  :  An  exprefs 
fuperfedeas  is  fometimes  by  writ,  fomctimes  without  a 
writ;  where  it  is  by  writ,  feme  perfon  to  whom  the 
writ  is  diredled  is  thereby  commanded  to  forbear  the  do- 
ing fomething  therein  mentioned  ;  or,  if  the  thing  has 
already  been  done,  to  revoke,  as  far  as  that  can  be  done, 
the  aa      4  Bac.  Abr.  bbj,  668. 

If  an  exigent  is  awarded  againft:  a  man,  he  may  have 
this  writ  directed  to  the  flierifF  commanding  him,  upon  the 
party's  finding  fureties  to  appear  at  the  return  of  the  exi- 
■*gent,  that,  if  he  has  not  arrefted  the  party,  he  do  not 
arrefl-,  but  fuffer  him  to  go  in  peace;  or  that,  if  he  has 
arfefied  him,  he  difcharge  him  out  of  cuftody.  Fiizh. 
N.  B.  236, 

~    Or  the  party,  againft  whom  an  exigent  has  been  award- 
ed, may,  upon  finding  fureties   in  the  court  which  has 
power  to  grant  him  a  fuperfedeas,  have  an  abfolute  writ 
Vol.  II.  N°  128. 
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of  fuperfedeas,  to  the  fame  efFeft,  direfled  to  the  ftieriff. 
Fitzh.  N.  B.  236. 

An  exprefs  fuperfedeas  without  writ  is,  where  fome 
perfon,  who  has,  purfuant  to  an  authority  in  him  vef- 
ted,  made  an  order  for  doing  a  thing,  does  by  a  fecond 
order  forbid  that  thing  to  be  done.     4  Bac.  Air.  668. 

It  a  juftice  of  peace  had  made  an  order  by  furprize, 
he  may,  upon  finding  that  he  has  made  an  improper  or- 
der, by  a  fecond  order  fuperfede  it.  Str.  6.  The  inhabi- 
tants of  Pancras  and  The  inhabitants  of  Ritmiald. 

But  if  the  thing  ordered  to  be  done  was  done  before  the 
delivery  of  the  fecond  order,  it  is  doubtful,  wheiher  this 
ftall,  by  virtue  of  any  words  which  are  inferred  in  it, 
annul  the  aft  ;  and  it  may  perhaps  be  proper,  that  no 
exprefs  fuperfedeas,  unlefs  it  be  by  writ,  fliall  have  fuch 
a  retrofpeftive  power,      i  Hawk.  145, 

That  is  an  implied  fuperfedeas,  by  which,  altho'  no 
writ  of  fuperfedeas  iflues,  the  doing  of  a  thing  that  other- 
wife  might  lawfully  have  been  done  is  prevented.  4  Bac. 
Air.  bb%. 

A  writ  of  error,  a  certiorari,  and  divers  other  writs 
have  by  implication  of  law,  in  fo  merefpefts  the  (ame  efFtft 
as  a  writ  of  fuperfedeas,  but  an  implied  fuperfedeas 
never  makes  any  aft  void  which  was  done  before  it 
exifted.     4S<7f.  Abr.  668. 

No  writ  of  fuperfedeas  lies  from  any  other  court  fo 
the  court  of  chancery  :  but  this  court  may  fuperfede  its 
own  writs.     4  Bac.  Abr.  668. 

If  one  man  hath  fued  out  a  fupplicavit  from  the  court 
of  chancery,  for  arrefting  another  to  find  fureties  of  the 
peace,  he,  againft  whom  this  is  granted,  may  have  a 
fuperfedeas  from  the  fame  court  commanding  the  (hcriff 
to  forbear  to  atreft  him.     Fitzh.  N.  B.  238. 

But  a  writ  of  fuperfedeas  lies  from  the  court  of  chan- 
cery to  any  other  court. 

A  capias  ad fattsfaciendum  having  i/Tued  from  the  court 
of  King's  bench,  a  fuperfedeas  was  ifllied  from  the  court 
of  chancery  commanding  the  juftices  of  that  court  to 
furceafe.  This  fuperfedeas  was  thought  by  fome  to  be 
contrary  to  law  :  But  Finch,  becaufe  it  was  out  of  a 
higher  court,  furceafed,  and  no  further  proceedings  were 
had.     Bro.  Superf.  pi.  5. 

Where  furety  of  the  peace  is  granted  by  the  court 
of  King's  bench,  if  a  fuperfedeas  comes  from  the  court 
of  chancery  to  the  juftices  of  that  court,  their  power  is 
at  an  end,  and  the  party  is,  as  to  them,  difcharged. 
Bro.  Peace,  pi.  17. 

Any  court  at  JVeJlminJier  may,  in  term  time,  award 
a  fuperfedeas  to  any  writ  or  procefs,  which  has  ifTued 
from  fuch  court;  or  to  the  proceedings  of  any  other  court, 
which  has  proceeded  in  a  matter  propeily  conufable  in 
the  court  from  whence  the  fuperfedeas  iffues.  4  Bac. 
Abr.  bbS. 

For  more  learning  on  this  fubjeSi,  fee  20  Vin.  fS"  4  Bac. 
Abr.    tit.  Superfedeas. 

^upcc  ftattito  Be  Sicttrultsi  Cle«,  Cap.  6.  Is  a  writ 

lying  againft  the  (herifF  or  other  officer,  mat  diftrains  in 
the  King's  highway,  or  in  the  glebe  land,  anciently  given 
to  reftories.     F.  N.  B.  fol.  178. 

^itpcc  ftattttd  u  VQ)k,  quo  nul  fctra  zaitenet, 

&c.  Is  a  writ  lying  againft  him  that  ufes  viftualling  ei- 
ther in  grofs  or  by  retail,  in  a  city  or  borough  town, 
during  the  time  he  is  mayor,  fjc,  F.  N.  B.  fol. 
172. 

^ttpct  ffatuto  farto  pout  ^eitefiwl  ^  ^acfijal  Be 

ISop,  &c.  Is  a  writ  lying  againft  the  fteward,  or  mar- 
/hal,  for  holding  plea  in  his  court  of  freehold,  or  for 
trefpafs  or  contrafts  not  made  within  the  King's  houf- 
hold.     F.  N.  B.  fol.  241. 

^upec  ttatUtO  i  Ed.  3.  cap.  12,  13.  Is  a  writ  that 
lay  againft  the  King's  tenant  hplding  in  chief,  which 
aliened  the  King's  land  without  his  licence.  F.  N.  B. 
fol.  175. 

^upec  ftatuto  berfujs  fcrUantes  $  iLabo^ato?^?, 

Is  a  writ  that   lies  againft  him  who  keeps  my  fervantSy 

departed  out  of  my  fervice,  againft  law.  F.  N.  B.  fol.ibj. 

^upccttittOUlS  HfeiS,  To  churches  were  void,  23  K  8. 
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l^eneficed  clerk  not  to  take  fabry  to  fing  for  any  fuul, 
2«  H.  8.  c.   13./  30. 

Colleges,  chantries  and  hofpitals,  given  to  the  kmg, 
37  H.  8.  c.  4.      I  Ed.  6.  f.  14. 

Commiflioners  to  ii  quire  of  lands  given  to  fuperfti- 
tious  ufes,    I  Ed.  6.  c.  i\.  f.  10. 

Lands  given  to  fuperftitious  ufes  vefted  in  the  crown 
for  the  ufe  of  the  publick,    I  Geo.  \.  Ji.  2.   c.  50. 

S'Upet\)if01,  Is  a  Latin  word,  fignifying  a  furveyor 
or  ovcrfeer  :  It  was  anciently  and  ftiil  is  a  curtom  among 
fome,  efpecially  of  the  better  fort,  to  make  a  fupervifor 
of  a  will,  but  it  is  to  little  purpofe  ;  however  the  inten- 
tion mightbe  good,  that  he  (hould  fupervlfe  the  executor, 
and    fee  the    will   performed.     Couell,  edit.  1727. 

§>ll)J]jltcalJtt,  Is  a  writ  ifl'uing  cut  of  the  chancery, 
for  taking  the  furety  of  peace  againft  a  man  :  It  is  direc- 
ted to  the  juftices  of  peace  of  the  county,  and  the  (lierifF, 
and  is  granted  upon  the  ftatute,  anno  i  E.  3.  c.  16.  which 
ordains^  That  certain  perfons  in  chancery  fhall  be  af- 
figned  to  take  care  of  the  peace.  See  F.  N.  B.  fol.  80. 
This  writ  was  of  old  called  Brtve  de  minis,  as  Lombard 
fays  in  his  Eirenarcha,  out  of  the  Rfgiji.  Orig.  fol.  88. 
See  &timp   of  t\)Z  peace,   flW20  Vin.  Abr.  99. 

§>upjentacp.  The  King  bound  to  provide  remedy  in 
parliament  for  mifchiefs  in  the  church,  23  Ed.  3. 
Ji.  b.       , 

The  King  patron  paramount,  ibul.  f.  4. 

No  alien  fhall  have  benefice  within  the  realm  with- 
out  the  King's  licence,   3  R.  2.  c.  3.      7  R.  2.  c.  12. 

The  realm  of  England  free,  and  fubjed  only  to  god, 
16  R.  2.  c.  5. 

The   King's  fupremacy  in   fpiritual  matters  afierted, 

24  H.  8.   c.  12.      Eftabhlhed,   26  H.  8.   <r.  I. 

The  fubmiffion  of  the  clergy  to  the  king,  25  H.  8. 
t.  19. 

The  royal  aflent  neceffary  to  the  enafling  any  canons, 

25  H.  8.  c.  19.  /.  I. 

The  bifhop  of  Rome  to  be  abjured,  28  H.  8.  c.  10. 
The  penalties  of  denying  the  King's  fupremacy,  i  Ed.  6. 
e.  12.  /.  6,  t^c. 

The  fupremacy  denied,   \b}  1  P.  iff  M.  t.  8.  /  42. 
The  fupremacy  reftored,    i  El.  c.  1.  /.  17. 
The  oath  of  fupremacy  appointed  to  be  taken,   i  £1. 
c.  I.  /  19,     S  El.  e.  I. 

Penalty  of  difability,  ^c.  on  refufal  of  the  oath,  i  El. 
c.i.f.i\.  I  JV.  tf  M.  Ji.  I.  c.  8.  /  9.  13  rK  3. 
c.  6.   5.     I  Geo.  I.  c.  13.  /  8,  14,  17. 

Sucrljatge  of  tlje  i?0?Cft,  {Superoneratw  Forejla,)  Is 
when  a  commoner  puts  on  more  beafts  in  the  forefl  than 
he  has  a  right  to.  Manwood,  part  2.  cap.  14.  num.  7. 
And  is  taken  from  the  vrm  De  fecunda  fuperoneratione 
Pajlurte,  in  the  fame  fenfe  when  the  commoner  fur- 
chargeth.      3  Inft.    fol.  293. 

^ttC  rut  i\\  Ijita,  Is  a  writ  that  lies  for  the  heir  of 
that  woman,  whofe  hufband  has  aliened  her  land  in  fee, 
and  {he  brings  not  the  writ  of  Cui  in  vita  for  the  reco- 
very of  her  own  land  ;  in  this  cafe  her  heir  may  have 
this  writ  againft  the  tenant  after  her  deceafe.  F.  N.  B. 
fol.   193. 

&lirCtP.  See  Bail,  and  20  Vin.  Abr.  loi. 
S>lttCtp  of  t\)e  laeare,  (Securitas  Pads,  fo  called, 
becaufe  the  party  that  was  in  fear,  is  thereby  fecured,) 
Is  an  acknowledging  of  a  bond  to  the  prince,  taken  by 
a  competent  judge  of  record,  for  the  keeping  of  the  peace. 
This  peace  may  i  jujlice  of  the  peace  command,  either  as 
a  miiiifter,  when  he  is  commanded  thereto  by  a  higher 
authority  ;  or  as  a  judge,  when  he  doth  it  of  his  own 
power,  derived  from  his  commiflion.  Of  both  thefe,  fee 
Lamb! Eiren,  lib.  2.  cap.  2.  p.  77.  Cowell,  edit.  1727. 
A  juflice  of  peace  may,  according  to  his  difcretion, 
bind  all  thofe  to  keep  the  peace,  who,  in  his  prefence, 
(hall  make  any  affray,  or  fhall  threaten  to  kill  or  beat 
«ny  perfon,  or  fhall  contend  together  with  hot  words,  and 
all  thofe  who  (hall  go  about  with  unufual  weapons  or  at- 
tendance, to  the  terror  of  the  people;  and  all  fuch  per- 
fons as  fhall  be  known  by  him  to  be  common  barrators  ; 
md  all  who  fhall  be  brought  before  him  by  a  conitable, 
for  a  breach  of  the  peace  in  the  prefence  of  luch  con- 
flable ;  and  all  fuch   perfons    who,    having  been  before 
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bourd  to  keep  the  peace  (hall  be  convicted  of  havinc  for- 
feited their  recognizance.  Lamb.  77,  78.  Bro.  Peace 
pi  7,   8.      I  Haivk.  126. 

All  perfons  under  the  King's  prote£lion,  being  of  fane 
memory,  whether  they  are  natural  born  fubje(5ls  or  aliens  • 
good  fubjefls  or  attainted  of  treafon  or  fome  other  crime 
have  a  right  to  demand  fuiety  of  the  peace.     Lamb.  78 

79,  80.      I  Hawk.  126. 

But  it  has  been  queftioned  whether  Jews,  pagans,  or 
perfons,  attainted  oi prtemunire  have  a  right  to  it?    Lamb. 

80.  I  Hawk.  126. 

A  wife  may  demand  furety  of  the  peace  againft  her 
hufband,  if  he  threatens  to  beat  her  outrageoufly,  or  to 
kill  her.  F'iizh.  N.  B.  80.  Lamb.  8.  2  Leo.  lag. 
I  Hawk.  127. 

A  woman  exhibited  articles  of  the  peace,  Ailing  ber- 
felf  the  wife  of  the  defendant,  fetting  out  a£ls  of  cruel- 
ty, and  the  pendency  of  a  fuit  in  the  ecclefiaftical  court 
for  the  reftitution  of  conjugal  rights.  When  the  defen- 
dant came  to  put  in  bail,  he  infilled,  that  the  recogni- 
zance fhould  not  be  taken  fo  as  to  carry  with  it  any  ad- 
mifiion  of  the  marriage:  And  the  court  ordered  it  to  ruo 
thus ;  to  keep  the  peace  towards  our  fovereign  Lord  the 
King,  and  all  his  liege  people,  and  particularly  towards 
Hannah  Pemm,  who  hath  exhibited  articles  of  the  peace 
againft  him  the  faid  James  Bambridge,  by  the  name  of 
Hannah  Bambridge,  wife  of  him  the  faid  James'y  i^c, 
Str.  1 231.  Rex  V.  Bambridge. 

Articles  of  the  peace  may  be  exhibited  by  a  hufband 
againft  his  wife.     Str,  1207.    Sims's  cafe,    i  Hauik.  127. 

Surety  of  the  peace  is  ufually  granted  at  the  requefi  of 
fome  one  perfon,  for  the  fear  of  one  man  can  fcarceever 
be  the  fear  of  another ;  and,  if  it  is  demanded  againfl 
two  or  more,  each  ought  to  enter  into  a  feparate  recog- 
nizance for  keeping  the  peace.    Pult.  18. 

Surety  of  the  peace  may  be  had  againft  every  perfon 
whatfoever,  being  of  fane  memory,  whether  he  is  peer 
or  commoner  ;  magiftrate  or  private  perfon  j  of  full  age 
or  under  age.     Lamb.il.     i  Hawk.  127. 

But  infants  and  feme  coverts  ought  to  find  furety  hy 
their  friends,  and  not  to  be  bound  themfelves.  i  Hawk, 
127. 

When  ever  a  perfon  has  juft  caufe  to  fear  that  another 
will  burn  his  houfe  ;  or  do  him  fome  corporal  hurt,  as 
by  killing  or  beating  him  ;  or  that  h«  will  procure  others 
to  do  him  fuch  mifchief,  he  may  demand  the  furety  of 
the  peace  againft  fuch  perfon.  Lamb.  82.  i  Hawk. 
127.     Str.  473. 

It  is  faid  that  furety  of  the  peace  (hall  not  be  granted 
for  fear  of  imprifonment  ;  becaufe  damages  may  be  reco- 
vered in  an  ailion  of  falfe  imprifonment.  Bro,  Peacty 
pi.  22. 

Bjt  the  better  opinion  is  that  it  may;  for  every  unlawful 
imprifonment  is  an  alTauIt  and  injury.  The  reafon  given, 
that  an  aftion  will  lie,  is  no  more  conclufive  in  this  cafe 
than  in  the  cafe  of  a  battery;  and  yet  there  is  no  doubt 
but  furety  of  the  peace  may  be  granted  for  threatning  to 
beat.     Lamb.  83.     I  Hawk,  127. 

Surety  of  the  peace  may  be  demanded  by  a  wife,  if  her 
hufband  gives  her  unreafoiiable  corredlion.  Mo.  874.  Sir 
Thomas  Seymour's  cafe.     Godb.  215.     Fitz.  N.  B.  80. 

Some  perfons  having  made  a  difturbance  in  a  church, 
and  pulled  the  minifter,  who  was  reading  the  Common 
prayer  out  of  the  defk,  an  attachment  of  the  peace  was, 
on  exhibiting  articles  in  the  court  of  King's  Bench,  if- 
fued  out  againft  them.      I  Keb.  290.     Rex  v.  Douglas. 

But  furety  of  the  peace  ought  not  to  be  granted  to  a 
man  for  fear  of  danger  to  his  fervant  or  cattle. 
Lamb.  83. 

It  haih  however  been  faid,  that  a  man  may  have  the 
furety  of  the  peace  againft  one  who  threatens  to  hurt  his 
wife  or  child.     Dalt.  266. 

The  furety  of  the  peace  ought  not  to  be  granted  for 
any  paft  battery,  unlefs  there  is  a  fear  of  fome  prefent  or 
future  danger  :  But  the  offender  muft  in  fuch  cafe  be 
punifhed  by  adlion  or  indiflment.     Dalt.  26b. 

The  demand  of  the  furety  of  the  peace  ought  to  be 
foon  after  the  caufe  of  fear ;  for  the  fuffering  much  eime 
lopafs,  before  it  is  demanded,  (hews  thit  the  party  has 

been 
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been  under  no  great  terror.     bMod.iyi,     TJu  ^lecn 
V.  Lane. 

'  ».  Of  granting  furety  of  the  peace  by  the  court  of  Chan- 
tery. 

2-  Of  granting  furety  of  the  peace  by  the  court  of  King's 
Bench. 

3-  Of  granting  furety  of  the  peace  by  a  jujlice  of  the 
.peace. 

4.  Of  forfeiting  a  recognizance  for  keeping  the  peacCy 
and  how  fuch  recognizance  may  be  difcharged. 

I.  Of  granting  furety  of  the  peace  by  the  court  of  Chan- 
etry. 

At  the  Common  law  it  was  fufficient,  in  order  to  ob- 
tain procefs  for  furety  of  the  peace  from  the  court  of 
Chancery,  if  the  party  who  demanded  it  made  oath,  that 
he  was  in  fear  of  fome  corporal  hurt,  and  that  he  did  not 
crave  the  fame  out  of  malice,  but  for  the  fafety  of  his 
body.     Fitzh.  N.  B.  79,  80. 

But  by  the  21  Jac.  i.  c.  8.  After  reciting,  that  di- 
vers'turbulent  and  contentious  perfons,  fome  out  of  ma- 
lice, and  others  in  hope  of  gain  by  way  of  compofition, 
do  oftentimes,  upon  their  corporal  oaths,  or  otherwife 
upon  faife  fuggeftions  and  furmifes,  procure  procefs  of 
the  peace  or  good  behaviour,  out  of  his  majefty's  courts 
of  Chancery  and  King's  Bench,  againft  divers  of  his  ma- 
jefty's quiet  fubje£ls,  whofe  dwellings  and  abodes  are,  for 
the  moft  part,  in  countries  far  diftant  and  remote  from 
the  faid  courts,  to  their  intolerable  trouble  and  vexation, 
whereas  they  might,  upon  good  caufe  (hewed,  receive 
juftice  at  the  hand  of  the  juflices  of  the  peace  in  the  coun- 
ties where  they  d  well,  it  is  enaded,  'That  all  procefs 
of  the  peace  or  good  behaviour,  to  be  granted  or  award- 
ed out  of  the  faid  courts,  or  either  of  them,  againft  any 
perfon  or  perfons  whatfoever,  at  the  fuit  of  or  by  the 
profecution  of  any  perfon  or  perfons  whatfoever,  ftiatl  be 
void  and  of  none  efFe£l,  unlefs  fuch  procefs  (hall  be  fo 
granted,  or  awarded,  upon  motion  firft  made  before  the 
judge  or  judges  of  the  fame  courts  refpedlively,  fitting 
in  open  court ;  and  upon  declaration  in  writing,  upon 
their  corporal  oaths,  to  be  then  exhibited  unto  them,  by 
the  parties  which  (hall  defire  fuch  procefs  of  the  caufes 
for  which  fuch  procefs  (hall  be  granted  or  awarded,  by  or 
out  of  the  faid  courts,  refpeftively,  and  unlefs  that  fuch 
motion  and  declaration  be  mentioned  to  be  made  upon  the 
back  of  the  writ,  the  faid  writings  there  to  be  entered 
and  remain  of  record  :  And  if  it  (hall  afterwards  appear 
to  the  faid  courts,  or  either  of  them  refj  eflively.  That 
the  caufes  exprefled  in  fuch  writings  or  any  of  them  be 
untrue,  that  then  the  judge  or  judges  of  the  faid  courts, 
or  either  of  them  refpec'^ively,  (hall  and  may  award  fuch 
cofts  and  damages  unto  the  parties  grieved,  for  their  or 
any  of  their  wrongful  vexations  in  their  behalf,  as  they 
fhall  think  fit;  and  that  the  party  or  parties  fo  offending 
(ball  or  may  be  commiUed  to  prifon.' 

When  articles  of  the  peace  are  exhibited  in  the  court 
of  Chancery,  and  oath  is  made  that  the  furety  of  the 
peace  is  not  craved  by  the  party  through  malice,  but  for 
the  fafety  of  his  life,  a  writ  of  fupplicavit  iflues,  direc- 
ted to  ti.ejultices  of  ti.e  peace  generally,  or  to  fome  one 
juftice  of  the  peace,  or  to  the  (herifF,  commanding  them 
or  him  to  take  fecurity  in  the  fum  thereon  indoifed,  and, 
if  the  party  refufes  to  find  fuch  fecurity,  to  commit  him 
to  the  next  gaol,  until  he  does  jind  fuch  fecurity.  Fitzh. 
N.  B.  80. 

Where  the  writ  is  diredted  to  the  (herifF,  he  may  ifFue 
a  precept  to  a  baihfF  to  arreft  the  party,  but  only  himfelf 
can  take  the  fecurity  or  make  a  return  to  the  writ  j  for 
the  power  given  by  ihe  writ,  it  being  a  judicial  one,  can- 
not be  afTigned  over.  Bro.  Off.  fl.  39.  Filzh.  N. 
B.  81. 

If  the  writ  is  directed  to  the  juftices  of  the  peace  ge- 
nerally, only  he  to  whom  it  is  delivered  can  grant  a  war- 
rant to  compel  the  party  to  find  I'ureties.  The  warrant 
mutt  alfo  be  returnable  before  him.  alone  j  for  he  alone 
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can  take  the  recognizance  and  make  return  to  the  writ. 
Bro.  Peace,  pL  9.     Lamb.  107. 

The  recognizance  mufl,  in  this  cafe,  be  in  fuch  fum 
as  is  indorfed  upon  the  writ  of  fupplicavit.  i  Hawk. 
129.      Lamb.  101. 

This  is  fometimes  very  large.  A  writ  of  fupplicavit  wsa 
once  indorfed  in  the  fum  of  4000/.  2  /^/V/.  202.  Cla- 
vering's  cafe. 

If  no  return  is  made  to  the  writ  of  fupplicavit,  the 
party  who  fued  it  out  may  have  a  certiorari,  diredled  to 
the  perfon  who  ought  to  make  a  return,  commanding  him 
to  certify  the  wm  of  fupplicavit,  and  what  has  been  done 
thereupon.  Fitz.  N.  B.  81.  i  Hazvk.  120.  Lamb. 
109. 

When  a  writ  of  fupplicavit  has  iflued  from  the  court 
of  Chancery  againft  any  perfon,  he  may  by  himfelf,  or 
fome  friend,  come  into  the  court  of  Chancery,  and  find 
fureties  there  that  he  will  not  do  any  harm  to  him  who 
hath  fued  out  the  writ ;  and  thereupon  he  (hall  have  a 
writ  of  fupcrfedeas,  reciting  the  writ  oi  fupplicavit,  and 
the  fecurity  given,  dircfted  to  the  juftice  or  juflices  of 
the  peace,  or  to  the  (herifF,  commanding  that  they  fur- 
ceafe  to  arreft  him,  or  compel  him  to  find  fureties,  and 
if  they  have  arretted  him  for  that  caufe  and  no  other, 
that  they  deliver  him.     Fitz.  N.  B.  81,  238. 

2.  Of  granting  furety  of  ihe  peace  by  the  court  of  Kind's 
Bench.  ^        " 

At  the  Common  law  the  oath  of  the  party  was  a  fuf- 
ficient ground  for  the  court  of  King's  Bench  to  grant  the 
furety  of  the  peace;  but  this  cannot,  flnce  the  ftatnie 
made  in  the  21  year  of  the  reign  of  King  James  the 
Firfl,  he  done,  unlefs  articles  of  the  peace  are  exhibited 
in  this  court  upon  motion  In  open  court.  Fitz.  N, 
B.  79,  80. 

MuUineux,  who  had  been  taken  into  cuftody  by  a  fup- 
plicavit out  of  the  court  of  Chancery,  being  brought  by 
a  Habeas  corpus  before  Jones  juftice  of  the  King's  Bench, 
he  was  bound  by  a  recognizance  to  appear  in  the  court  of 
King's  Bench  the  firft  day  of  the  next  term.  He  ap- 
peared at  the  time ;  and  the  court  was  moved,  that  the 
articles  exhibited  in  the  Chancery  might  be  read,  and 
that  he  might  enter  into  a  recognizance  :  But  it  was  re- 
fufed;  z.nA  per  cur' :  The  record  is  not  before  us,  but,  if 
the  witnefs  who  fwore  to  the  articles  in  Chancery,  had 
been  here  and  had  fworn  articles  to  the  fame  efFe(£t  in 
court,  we  could  have  taken  fecurity  for  the  peace.  Skin. 
61.   MuUineux' iCTSe. 

Where  articles  of  the  peace  are  exhibited  in  the  court 
of  King's  Bench,  and  oath  is  made,  that  the  party  does 
not  crave  the  fecurity  of  the  peace  out  of  hatred  or  ma- 
lice, but  meerly  for  the  prefervation  of  his  life  and  per- 
fon from  danger,  an  attachment  of  the  peace  iiFues  to 
the  (herifF  commanding  him  to  take  a  bond  for  the  ap- 
pearance of  the  party  at  the  return  of  the  writ  to  put  in 
bail  to  the  articles  in  this  court ;  and,  if  fuch  bond  is 
not  given,  to  commit  tie  party  to  the  next  gaol.  Comb. 
427.  Ruffel's  cafe.     Fitzh.  N.  B.   79. 

Where  the  party  againft  whom  articles  of  the  peace 
are  exhibited,  comes  into  court  to  put  in  bail,  the  arti- 
cles muft  be  read  to  him.  6  Mod.  132.  The  ^een  v. 
Lane. 

Articles  of  the  peace  have  been  exhibited  againft  Lord 
Fane,  and  procefs  of  the  peace  having  iflued  upon  them, 
it  was  infifted,  when  he  came  to  put  in  bail,  that  the 
faifls  charged  were  not  a  fufficient  ground  for  demanding 
furety  of  the  peace;  or,  if  fufficient,  that  the  fa£tswere 
falfe,  and  affidavits  were  ofFcred  to  difprove  them ;  the 
reading  of  thefe  affidavits  was  oppofed,  and  it  was  faid, 
that  the  courfe  of  the  court  had  aJways  been  to  give  fuch 
credit  to  the  oath  of  the  party  as  to  order  fecurity :  But 
it  was  admitted,  that  the  court  may  review  the  articles 
and  hear  any  objeflions  arifing  upon  the  face  of  them. 
Per  cur' :  This  is  all  we  can  do,  the  other  was  never  at- 
tempted before  ;  and  we  muft  adhere  to  the  courfe  of  the 
court,  by  taking  the  articles  to  be  true.  Upon  reviewing 
thefe  articles,  the  court  was  of  opinion,  that  the  (aQs,  as 
ftated,  were  a  fuflScient  ground  for  granting  the  furety  of 
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the  peace,  and  fecurity  was  given.     Str.  1202,     Lord 
Fane's  cafe. 

Robert  Parnel  having  exhibited  articles  of  the  peace 
againft  S;r  Thomas  Allen,  Bart,  and  three  others,  an  at- 
tachment of  the  peace  iflued  again.ft  them.  Before  bail 
wa5  put  in,  Parnel,  in  a  petition  to  tlie  court  recited 
fome  of  the  fa£ts  fvvorn  to  in  the  articles,  and  endeavour- 
ed to  explain  them.  Hereupon  the  counfel  fur  the  de- 
fendants moved  for  a  rule  to  review  the  articles,  and  fome 
affidavits  were  read  to  contradid  the  hSki  therein  charg- 
ed. Upon  reading  this  petition,  and  thefe  affidavits,  in 
which  the  fa^s  were  flatly  contradicted  by  five  or  fix  per- 
fons,  a  rule  was  made  to  (hew  caufe,  why  the  articles 
fliould  not  be  reviewed,  and  that  P^r/i^/ fhou Id  attend 
upon  the  day  for  (hewing  caufe.  He  did  attend,  and  the 
court  was,  upon  the  whole,  fo  fatisfied  of  his  having  be- 
ing guilty  of  perjury  that  he  was  immediately  committed 
ioi  wilful  and  corrupt  perjury  ;  and  a  rule  was  made, 
that  all  farther  proceedings  upon  the  articlfes  (hould  ftay. 
The  rule  was  pronounced  in  thefe  terms,  and  not  to  taice 
the  articles  off  the  file,  in  order  to  give  the  defendants  an 
opportunity,  which  could  not  otherwife  have  been  done, 
of  profecutina  Parnel  for  perjury.  AIS,  Rep.  Rex  v. 
Sir  Thomai  Allen,  Bart,  and  others,  HiL   32  Geo.  2. 

Articles  of  the  peace  having  been  exhibited,  by  John 
Brown,  againft  Hannah  Bcnnef,  and  three  others,  a  rule 
was  upon  reading  the  affidavits  of  the  defendants,  made 
to  ftew  caufe,  why  thefe  articles  ftiould  not  be  reviewed. 
In  thefe  affidavits  it  was  fworn,  that  the  defendants  did 
not  know  any  fuch  perfon  as  Brown  the  articulant,  and, 
befides  other  ftrong  faiSts  fworn  to,  it  was  fuggefted,  that 
this  was  a  contrivance  of  the  defendant  Bennett's  huf- 
band  to  opptefs  her.  No  caufe  being  (hewn,  the  articles 
were  ordered  to  be  taken  off  the  file.  AiS.  Rep.  Rex 
V.  Bennett  and  others,  Eaft.   32  Geo,  2. 

A  motion  being  made  for  a  mandamus  to  three  juftices 
of  the  peace  in  the  county  of  Brecon,  to  take  fecurity 
upon  articles  of  the  peace  exhibited  in  the  court  of  King's 
J^ench,  an  aflSdavit  was  produced,  that  the  defendant, 
who  lived  in  that  county,  was  feventy  years  of  age  and 
unable  to  travel ;  and  Seymour's  cafe,  M.  6  Anne  was 
cited.  A  mandamus  waa  in  t.iis  cafe  granted.  Str.  835. 
Rex  V.  Lewis. 

In  a  late  cafe  a  motion  of  this  kind  was  refufed  ;  and 
by  Denifon  J.  fuch  a  mandamus  has  of  late  years  been 
granted  but  once,  in  the  King  and  Lewis  ;  and  there 
the  court  had  great  doubt,  although  the-circumftances  of 
that  cafe  were  very  peculiar,  as  to  the  granting  it.  MS. 
Rep.  Rex  v.  Stroud,   Mich.  29  Geo.  2.     Comb.  427. 

It  is  a  very  great  grievance,  that  it  (hould  be  in  the 
power  of  one  man  to  compel  another,  who  lives  perhaps 
in  the  moft  remote  part  of  England,  to  appear  and  put  in 
bail  to  articles  of  peace  exhibited  in  the  court  of  King's 
Bench,  when  he  might  have  had  the  furety  of  the  peace 
from  a  neighbouring  juftice  ;  and  it  was  the  opinion  of 
the  court  of  King's  Bench  many  years  ago,  that  this  mif- 
chief,  although  not  provided  againft  by  the  enading  claufe 
of  that  ftatute,  is  within  the  equity  of  the  21  Jac.  i. 
c.  8.      4  Bac.  Air.  691. 

Upon  a  motion,  on  the  behalf  of  RuJfeU,  to  exhibit 
articles  of  the  peace  againft  feven  or  eight  perfons,  who 
lived  at  Nottingham ;  Holt  Ch.  J.  faid.  Then  we  (hall  give 
feven  or  eight  perfons  the  trouble  to  come  up  to  put  in 
bail ;  why  did  you  not  go  to  the  juftices  of  peace  in  the 
county  ?  The  complainant  anfwered,  I  could  not  have 
had  juftice  there,  they  are  relations.  Hereupon  the 
motion  was  granted,  fed  ha/ttanter.  Comb.  427.  Ruffel's 
cafe. 

It  has  not  of  late  years  been  the  praftice,  of  the  court 
of  King's  bench,  to  refufe  the  receiving  of  articles  of  the 
peace,  where  the  charge  contained  in  them  is  fufEcient 
for  craving  the  furety  of  the  peace:  But  it  feems,  as  if 
that  court  is  now  come  to  a  refolution  of  putting  a  ftf^p 
to  this  vexation  of  the  fubjeft  ;  for  in  a  very  late  cafe, 
where  a  motion  was  made  by  Borough,  to  exhibit  articles 
of  the  peace  againft  IVait,  the  court,  it  appearing  that 
fFait  lived  at  the  Devizes,  and  that  Borough  had  not  en- 
deavoured to  obtain  furety  of  the  peace  in  the  county, 
unanimoufly  refufed  tbe  mouon ;  and  my  Lord  Mansfield, 
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Ch.  J.  faid,  Ap[ily  to  the  magiftrates  of  the  county,  and  if 
furety  of  the  peace  is  not  granted  you,  come  here  again. 
MS.  Rep.   Borough's  cafe,   Eaji.   32  Geo.  2. 

When  furety  of  the  peace  is  granted  by  the  court  of 
King's  bench,  if  ?>.  fuperfedeas  comes  from  tbe  court  of 
chancery,  to  the  juftices  of  that  court,  their  power  is 
at  an  end ;  and  the  party  as  to  them  difcharged.  Bro. 
Peace,  pi.  i-j . 

3.  Of  granting  furety  of  the  peace,  hj  a  jujiice  of  the 
peace. 

A  juftice  of  the  peace  may  grant  the  furety  of  the 
peace,  under  the  authority  of  the  commiilion  of  the 
peace,  by  which  he  is  impowered  to  caufe  to  come  before 
him  all  thofe,  who  to  any  one  or  more  of  our  people, 
concerning  their  bodies  or  the  firing  of  their  houfes  have 
ufed  threats,  to  find  fufficient  fecurity  for  the  peace,  or 
their  good  behaviour,  towards  us  and  our  people;  and  if 
they  (hall  refufe  to  find  fuch  fecurity,  then  them  in  our 
prifbns,  until  they  (hall  find  fuch  fecurity,  to  caufe  to 
be  fafely  kept.     Lamb.  36. 

Whenever  oath  is  made  before  a  juftice  of  peace  by 
any  perfon,  that  he  is  adlually  under  fear  that  another 
will  burn  his  houfe,  or  do  or  procure  to  be  done  to 
him  fome  corporal  hurt,  and  that  he  does  not  crave  the 
furety  of  the  peace  through  malice,  but  for  the  fafety 
of  his  life,  the  juftice  is  bound  to  grant  it.  Lamb.  83. 
F.  N.  B.  79.      I  Haui.  127. 

But  if  the  fecurity  of  the  peace  is  defired  againft  a  peer, 
the  fafeft  way  is  to  apply  to  the  court  of  chancery  or 
King's  bench,      i  Hawk.  127.     Lamb.  81. 

If  the  perfon  againft  whom  it  is  demanded,  be  prefent, 
the  juftice  of  the  peace  may  commit  him  immediately, 
uniefshe  offers  fureties;  and  a  fortiori  he  may  be  com- 
manded to  find  fureties,  and  be  committed  for  not  doing 
it.     Bro.  Mainp.  pi.  39.      1  Hawk.  iiy. 

But  if  he  is  abfent,  a  warrant  for  committing  him  can- 
not be  granted  till  a  warrani  has  iffued  commanding  him 
to  find  fureties;  and  this  warrant,  which  muft  be  under 
feaJ,  ought  to  (hew  the  caufe  for  which  it  is  granted,  and 
at  whofe  fuit.     Lamb.  85.      i  Hawk.  128. 

The  juftice  of  the  peace,  who  grants  this  laft  men- 
tioned warrant,  may  in  this  cafe  make  it  fpecial  for 
bringing  the  party  before  himfelf  only,  for,  as  he  has 
moft  knowledge  of  the  matter,  he  is  beft  qualified  to  do 
juftice  in  it.     5  Co.  59.     Fo/lcr's  cafe,      i  Hawk.  128. 

But  if  the  warrant  be  in  general  terms  to  carry  the 
party  before  any  juftice  of  the  peace,  the  officer,  who 
executes  it,  has  his  eledion  to  carry  him  before  what 
juftice  he  pleafes,  and  may  carry  him  to  gaol,  by  virtue 
of  the  fame  warrant,  if  he  refufes  to  find  fureties  before 
fuch  juftice;  for  the  warrant  has  thefe  words  in  it,  if  he 
(hall  refufe  to  find  fecurity,  &(.  Bro.  Falfe  Imprif.  pi.  11. 
1  Hawk.  128.     5  Co.  59. 

If  one,  however,  who  apprehends  that  the  furety  of 
the  peace  will  be  demanded  againft  him,  finds  fureties 
before  any  juftice  of  the  peace  of  the  fame  county,  either 
before  or  after  a  warrant  is  iffued  againft  him,  he  may 
have  a  fuperfedeas  from  fuch  juftice  ;  and  this  (hall  pre- 
vent or  diiicharge  him  from  an  arreft,  under  the  warrant 
of  any  other  juftice,  at  the  fuit  of  the  fame  party,  for 
whofe  fecurity  he  has  found  fuch  fureties.  Lanib.  95, 
96.      I  Hawk.  128. 

A  fuperfedeas  may  alfo  be  had,  to  a  warrant  granted  by 
a  juftice  of  the  peace,  upon  finding  fureties  in  the  court 
of  chancery  or  King's  bench.     F,  N.  B.  238. 

But  by  the  21  Jac.  I.  c.  8.  par.  3.  After  reciting, 
that  divers  turbulent  and  contentious  perfons,  defervedly, 
fearing  to  be  bound  to  the  peace  or  good  behaviour, 
by  juftices  of  the  peace  of  tbe  counties  where  they 
dwell,  do  oftentimes  procure  themfelves  to  be  bound  to 
the  peace  or  good  behaviour  in  the  court  of  chancery  or 
King's  bench,  upon  fufficient  fureties,  or  upon  colourable 
profecution  of  fome  perfon  or  perfons,  who  will  be  ready 
at  all  times  to  releafe  them  at  their  own  pleafure;  where- 
upon his  majefty's  writs  of  fuperfedeas  are  oftentimes  di- 
refted  to  the  juftices  of  the  peace,  and  other  his  majefty's 
officers,  requiring  them  and  every  of  them  to  forbear  to 
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arreft  or  I'mpnTon  the  parties  aforefaid  j  by  means  whereof 
the  '..id  tuibulent  and  contentious  perfons  mifdemean 
ilipmfelves  amongft  their  neiglibours  with  impunity ;  to 
the  great  offence  and  difturbance  of  their  neighbours 
anionjfl  whom  they  converfe  and  livej  to  the  affront 
of  the  juftices  of  the  peace,  and  to  the  evil  example  and 
encouragement  of  like  evil-difpofed  perfons ;  it  is  enabled, 
"  That  all  writs  of  fuperfedeas,  to  be  granted  by  or  out 
of  either  of  the  courts  aforefaid,  Qiall  be  void  and  of 
none  efFedt,  unlefs  fuch  procefs  be  granted  upon  motion 
in  open  court  firft  made,  and  upon  fuch  fufficient  fureties 
as  ihall  appear,  unto  the  judge  or  judges  of  the  fame 
court  refpeftively,  upon  oath,  to  be  afleired  at  five 
j.ounds  lands,  or  ten  pounds  in  goods,  in  the  fubfidy 
book  at  the  leaft  ;  and  unlefs  it  ftiall  alfo  appear,  imto 
the  faid  judge  or  judges  from  whom  fuch  fuperfedeas  is 
defined,  that  the  procefa  of  the  peace,  or  good  behaviour, 
is  profecuted  by  him  or  them  defiring  fjch  fuperfedeas 
bona  fide,  bv  fome  party  grieved,  in  that  court  out  of 
which  fjch  fuperfedeas  is  dtfired  to  be  fo  awarded  and 
direfled." 

The  recognizance  for  keeping  the  peace,  which  a  ju- 
ftice  of  the  peace  takes  upon  a  complaint  below,  is  to  be 
regulated,  as  to  the  number  and  fufficiency  of  the  fureties, 
the  largenefs  of  the  fum,  and  the  time  it  is  to  con- 
tinue in  force,  by  the  difcretion  of  fuch  juflice.  Lamb. 
ICO.      I  Hawk.  129. 

It  has  been  faid  that  a  recognizance  taken  by  a  juftice 
of  peice,  to  keep  the  peace  as  to  A.  B.  for  a  )ear,  or 
for  life,  or  without  expreffing  any  certain  time,  which 
(hall  be  intended  to  be  for  life,  altho'  no  time  or  place 
is  fixed  for  the  party's  appearance,  or  he  is  not  bound  to 
kee  >  the  peace  as  to  all  the  King's  liege  people,  is  good. 
I  Hawk.  129.     Lamb.  100. 

Bjt  it  leems  to  be  the  fafeft  way,  to  bind  the  party 
tn  appear  at  the  next  feffions  of  the  peace,  and  in  the 
mean  time  to  keep  the  peace  as  to  the  King,  and  all  his 
litge  people,  and  efpecially  as  to  the  party,  who  has  de- 
manded the  furety  of  the  peace.     Lamb.  105.    i  Hawk. 

By  the  3  H.  7.  c.  i.  it  is  enafled,  "  That  every  ju- 
flice of  the  peace  within  this  realm,  that  (hall  take  any 
recognizance  for  keeping  of  the  peace,  (hall  certify,  fend, 
or  bring  the  fame  recognizance  at  the  next  feflions  of  the 
peace,  where  he  is  or  hath  been  juftice,  that  the  party 
fo  bound  may  be  called." 

If  one  of  the  fureties  of  a  man  who  is  bound  to  keep 
the  peace  dies,  he  (hall  not  be  obliged  to  find  a  new  fure- 
ty ;  for  the  executors  or  admini(trators,  of  him  who  is 
dead  are  bound  by  the  recognizance.  Lamb.  113.  Bro. 
Peate,  pi.  17.      i  Hawk.  129. 

4.  Of  forfeiting  a  recognizance  for  keeping  the  peace, 
and  how  fuch  recognizance  may  be  difcharged. 

By  the  3  H.  7.  e.  i.  it  isena£ted,  "  That  if  the  party, 
■who  is  called  at  a  feffions  of  the  peace,  upon  a  recogni- 
zance for  keeping  the  peace,  makes  default,  his  default 
fliall  be  then  and  there  recorded,  and  the  fame  recogni- 
z.mce,  with  the  record  of  the  default,  be  fent  and  certified 
into  the  chancery,  or  afore  the  King  in  his  Bench,  or 
into  the  King's  exchequer." 

He  who  is  bound  to  keep  the  peace,  and  to  appear  at 
die  feffions,  muft  appear  there,  and  record  his  appear- 
ance, otherwife  his  recognizance  is  forfeited.  And  al- 
tho' the  party,  who  craved  the  furety  of  the  peace,  comes 
not  to  pray  that  it  may  be  continued,  the  juftices  may  in 
their  difcretion  order  it  to  be  continued  till  another  fef- 
fions.     Bro.  Peace,  pi.  17.      Lamb.  1 09. 

But  if  an  excufe,  whicii  is  judged  by  the  court  to  be 
a  reafonabie  one,  is  given  for  the  non-appearance  of  a 
party,  it  feems  that  the  court  is  not  bound  peremptorily 
to  record  his  default,  but  may  difcharge  the  recognizance, 
or  refpite  it  till  the  ne.\t  feffions.      i  Hawk.  130. 

A  recognizance  for  keeping  the  peace  may  be  forfeited 
by  any  attual  violence  to  the  perfon  of  another,  whether 
it  be  done  by  the  party  bound,  or  otliers  by  his  procure- 
ment. Lamb.  115,  127.  Bro.  Peace,  pi.  2.  i  Hawk. 
130. 
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In  fupport  of  a  rule  fo  ftay  proceedings  in  z.  fcirc  fa" 
eias,  upon  a  recognizance  for  keeping  the  peace,  it  was 
faid,  that  the  afTjult,  wh  ch  had  been  made,  was  not 
upon  him  at  whofe  requeft  the  furety  of  the  peace  was 
granted,  but  upon  another  perfon.  It  was  held  that  this 
makes  no  difference ;  and  the  rule  was  difcharged. 
MS.  Rep.    Rex  v.  Stanly,  and  his  bail,   Trin.    27  Geo.  2. 

But  a  recognizance  for  keeping  the  peace,  is  not  for- 
feited, where  an  officer,  having  a  warrant  againft  one  who 
will  not  fufFer  hinifelf  to  be  arrefteri,  beats  or  wounda 
him  in  the  attempt  to  take  him.     Lamb.  128.    1  Hawk. 

130- 

So  it  is  not  forfeited,  if  a  parent  in  a  reafonable  manner 
chaftifes  his  child  ;  a  mafter  his  fervant,  being  aflually  in 
his  fervice  at  the  time  ;  a  fclioolmafter  his  fcholar  ;  a 
gaoler  his  prifoner ;  a  hi;fbind  his  wife,  i  Sid.  176, 
177.  Lamb.  127,  128.  Hetl.  149,  150.  i  Hawk. 
130.     F.  N.  B.  80, 

And,  without  enumerating  all  the  aflual  afTauIts,  which 
a  man  may  make  upon  the  perfon  of  another,  and  not 
forfeit  his  recognizance  for  keeping  the  peace,  it  may  be 
laid  down  as  a  principle,  that  fuch  a  recognizance  is  not 
forfeited  by  any  afTault  which  could  have  been  juftified  in 
an  aftion,  or  upon  an  indiftment,  for  the  alTault.  4  Bac. 
Abr.  694. 

It  has  been  held  that  a  recognizance  for  the  keeping 
ihe  peace  may  be  forfeited  by  any  treafon  againft  the  per- 
fon of  the  King,  or  by  any  unlawful  affembly  //;  terra- 
rem  populi.     Lamb.  115.      I  Hawk.  130. 

Words  which  tend  direftly  to  a  breach  of  the  peace, 
as  challenging  a  man  to  fight,  or  threatning  to  beat  one 
who  is  prefent,  amount  to  a  forfeiture  of  fuch  recowiii- 
zance.     Lamb,  115.      i  Hawk.  130.     Cro  Eliz.  86. 

A  recognizance  is  likewife  forfeited  by  threa:n:ns:  to 
beat  a  perfon  who  is  abfent,  if  the  party,  who  has  fo 
threatned,  does  afterward  lie  in  wait  to  beat  him.  Lamb. 
115. 

But  it  is  not  forfeited  by  words  of  heat  or  choler,  as 
the  calling  a  man  knave,  liar,  or  rafcal :  For,  a.tnough 
fuch  words  may  provoke  a  hafty  man  to  break  the  peace, 
they  do  not  direftly  challenge  him  to  do  it ;  nor  does  it 
appear,  that  the  fpeaker  intended  to  carry  his  refentirent 
any  farther.  Cro.  Car.  198.  Rex  v.  H'jward,  and  his 
bail.      I  Hawk.  130. 

Nay,  it  has  been  held,  that  a  recognizance  for  being 
of  good  behaviour  (hall  not  be  forfeited  for  fuch  words  ; 
and  a  fortiori  one  for  keeping  the  peace  (hall  not, 
Cro.  Eliz.  86.     King's  cafe.     Ala.  249.      I  Hawk.  130. 

Such  recognizance  (hall  not  he  forfeited  by  a  trefpafs 
on  the  lands  or  goods  of  another,  unlefs  it  is  with  force, 
Cro.  Jac.  598.      I  Hawk.  193. 

A  man  fliall  not  forfeit  a  recognizance  for  keeping  the 
peace,  who  does  a  hurt  to  another  in  playing  at  cudgels, 
or  fuch  like  fport,  by  confent;  for  thefe  fports,  which 
tend  to  promote  activity  and  courage,  are  lawful.  Dalt. 
284.      I  Hawk.  131. 

But  he  who  wounds  another  in  fighting  with 
naked  fwords,  forfeits  his  recognizance,  becaufe  no  con- 
fent, nor  even  the  command  of  the  king  can  make  (o 
dangerous  a  diverfion  lawful.     Bro.  Cor.  izg.    i  Hawk. 

131- 

If  a  foldier  hurts  another  foldier,  by  difcharging  his 
gun  in  exercifing  without  fufficient  caution,  it  is  no  for- 
feiture of  a  recognizance  for  keeping  the  peace ;  for  al- 
tho' he  would  be  liable  in  an  a<3ion  for  the  damage  oc- 
cafioned  by  his  negligence,  this,  it  not  being  a  wilful 
breach  of  the  peace,  is  not  within  the  purport  of  the 
recognizance,  i  Hawk,  131,  Hob.  134.  2  Rol.  Abr. 
548. 

A  court  of  quarter- feffions  cannot  in  any  cafe  pro- 
ceed againft  the  parties,  for  a  forfeiture  of  a  recognizance 
for  keeping  the  peace  ;  but  the  recognizance  muft  be  fent 
into  fome  of  the  King's  courts  in  IVeJlminfl er  Hall. 
I  Hawk.  130. 

All  proceedings  upon  a  forfeited  recognizance  muft' be 
by  fcire  facias,  and  not  by  indiilment ;  becaufe  whete 
a  fcire  facias  is  brought,  the  parties  have  an  opportunity 
of  pleading  any  matter  in  their  difcharge.  I  Roll.  Abr.  90O. 
P^/rMf's  cafe.     Cm.  Jac.  ^g^.     i  Hetwk.  130. 

8N  If 
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if  the  party  who  is  bound  to  keep  the  peace  dies,  the 
fureties  may,  upon  fhewing  this,  be  difcharged  from  the 
recognizance.      Sav.  53.     Halfhide's  cafe. 

So  if  the  party  who  has  required  the  furcty  of  the 
peace  dies,  the  recognizance  may  be  difcharged.  I  Lev. 
235.      I  Hawk.  129. 

But  the  releafe  of  the  party,  at  whofe  complaint  it 
was  taken,  is  no  difcharge  of  a  recognizance  ;  for  as  the 
recognizance  is  to  the  King  and  not  to  him,  it  is  not 
in  his  power  to  difcharge  it.  Bro.  Peace,  pi.  17.  Lamb. 
III. 

A  hufband  was  bound  to  keep  the  peace  for  a  year, 
upon  articles  exhibited  in  the  court  of  King's  Bench  by 
his  wife.  A  motion  being  made  to  difcharge  the  recog- 
nizance, upon  a  fuggeflion  that  the  wife  was  thereto  con- 
fenting,  it  was  denied  by  the  couri  :  AnA  per  Holt,  Ch. 
J.  How  can  we  difcharge  this  recognizance,  before  the 
condition  of  it  is  performed.  iiAIod,  109.  The  ^tcen 
V.  Lord  George  Howard. 

A  releafe  howerer  from  the  party,  at  whofe  complaint 
it  was  taken,  may,  if  no  time  for  its  continuance  is  men- 
tioned in  the  recognizance,  be  an  inducement  to  a  court 
to  difcharge  it.      i  Hawk.  129.      1 1  Mod.  109. 

The  demife  of  the  King  is  a  difcharge  of  a  recogni- 
zance for  keeping  the  peace  ;  for  the  condition  being  fer- 
varepacem  noflram,  his  fucceflbr  cannot  take  advantage  of 
a  breach  thereof.     Bro.  Peace,  pi.  15.      i  Hawk.  129. 

After  fuch  a  recognizance  is  forfeited,  the  King  may 
pardon  the  forfeiture  :  But  he  cannot  releafe  the  condi- 
tion before  it  is  broken ;  becaufe  the  party,  at  whofe 
complaint  it  was  taken,  has  an  intereft  therein.  Bro.  Re- 
cogn.  pi.  22.      Bro.  Chart,  de  Pard.  pi.  24. 

It  has  been  held,  that,  if  a  recognizance  for  keeping 
the  peace  is  removed  by  a  certiorari,  the  obligation  to  ap- 
pear upon  fuch  recognizance  is  thereby  difcharged.  2  Rol. 
Jbr.  492.     F.  pi.  I.     Dalt.  278. 

But  this  would  be  highly  inconvenient ;  and  the  bet- 
ter opinion  feems  to  be,  that  a  certiorari  is  no  difcharge 
to  the  appearance  upon  fuch  recognizance.  Cro.  Jac. 
282.    RoJJe  V.  Pye.     Teh.  207.     2  HawL  294. 

If  no  time  for  the  continuance  of  a  recognizance  for 
keeping  the  peace,  is  therein  mentioned,  it  is  perhaps  in 
the  power  of  the  court,  in  which  it  was  taken,  or  to 
•whom  it  has  been  certified,  to  difcharge  it  at  their  dif- 
cretiop.     4  Bac.  Abr.  695. 

The  ufual  praflice  of  a  court  of  quarter-feflions  is  to 
continue  a  recognizance  for  keeping  the  peace  from  (d- 
fions  to  felfions,  until  the  court  thinks  proper  to  dif- 
charge it. 

It  is  the  conftant  courfe  pf  the  court  of  King's  Bench, 
to  take  a  recognizance  for  twelve  months,  and,  if  no  in- 
diftment  is  within  that  time- preferred  againft  the  party 
bound  to  keep  the  peace,  it  may  at  the  expiration  there- 
of be  difcharged.      l^Mod.Zs\.     Anon.     Str.S^S- 

This  feems  alfo  to  be  the  praflice  of  the  court  of  Chan- 
cery ;  for,  upon  a  motion  to  difcharge  a  writ  of  fuppli- 
cavit,  it  was  refufed  ;  and  by  my  horiMaccleiJield,  Chan- 
cellor :  This  application  is  too  early  ;  let  tlie  party  flay 
till  the  year  is  out,  and  behave  himfelf  quietly  all  that 
time.     2  JV'U.  202.  Clavering's  cafe. 

gmcctp  of  t\)Z  gooa  JlBeljaiJtotir.  See  CUcon  2!5dja? 
\i\mx, 

burgeon,  (Chlrurgui,)  May  be  deduced  from  the 
French  Chirurgeon,  fignifying  him  that  dealeth  in  the  me- 
chanical part  of  phyfick,  and  the  outward  cures  perform- 
ed with  the  hand  ;  and  therefore  is  compounded  of  two 
Greek  words,  viz.  x"?,  manus,  t^y;  opus :  And  for  this 
caufeare  they  not  allowed  toadminilkr  inward  medicine. 
Cowell,  edit.  1727. 

None  to  praftiie  phyfick  or  furgery  in  London,  unlefs 
admitted  by  the  bilhop,  or  by  the  dean  of  St.  Paul's,  3 
H.Z.  c.ii. 

Surgeons  difcharged  of  parifli  ofHces  and  juries,  i^c. 
in  London,    5  H.  8.   c.  i>. 

The  furgeons  incorporated  with  the  barbers,    32  H.  8. 

C.  ^2. 

Surgeons  (hall  have  their  names  over  their  doors,  32 
H.  8.   (.  42.  /  3- 
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Privileges  granted  to  furgeons,    32  H.  8.  c.  42. 
The  fur^,eons  company  in  London  feparated  from  the 
barbers,     18  Geo.  2.   c.  15. 

Surgeons  of  the  army  to  be  examined  by  examiners  ap- 
pointed by  the  furgeons  company.  i^Geo.  2.  cap.  15. 
fe£}.  9. 

^IIC  lui  t»C,  Upon  his  oath.  Leg.  Jfill.  I.  c.  16. 
3111'mifC,  Is  fomethlng  offered  to  a  court  to  move  it, 
to  grant  a  prohibition,  audita  querela,  or  other  writ 
grantable  thereon  ;  and  what  fliall  be  allowed  to  be  a  good 
furmife  or  not.  See  2  Cro.  669,  219,  50I.  Sec  ^Ug< 
gCftion,  and  20  Fin.  Jbr.  p.  in. 

^UCpIufage,  (Fr.  Surplus,  Lar.  Surplvfogium,  Corel- 
larium,)  Is   a  fuperfluity  or   addition  more    than    need- 
ful, which  fometimes  is  the  caufe    that  a   writ   abates; 
but  in  pleading  many  times  it  is  abfoluiely  void,  and  the 
refidue  of  tlie  plea  fliall  fland  good.     Broke.  Plowd.  63. 
And  on  a  wiit  of  inquiry  of  damages  in  wafte,  in  which 
the  (her iff  was  commanded  to  go  to   the  place  wafted, 
and  there  to  inquire  of  the  wafte  done  and  damages,  who 
returned  the   inquifuion,    without    mentioning  that   he 
went  to  the  place  wafted  ;  this  was  held  to  be  furplufage 
in  the   writ  that   would  not  hurt,  becaufe  by  the  plea  in 
the  adion  the   wafte  was  acknowledged,  fo  that  he  need 
not  go  to  the   place  wafled  to  view  it.     Poph.  24.     A 
diftringas   was   returnable   Tres    Trin.   Niji  prius   venerit 
Matkirus  Hale,  Mil.  Capital.   Baro,    is'c.  on  fuch  a  day, 
ejufdem  mcnfts  'Junii ;    whereas  the  month  of  June  was 
not  mentioned  before;  and  this  was  moved    in   arreft  of 
judgment  as  a    difcontinuance;    but   adjudged  that    the 
word    eiufdem    (hall   be  rejefled  as   furplufage  and  void, 
and  then  the  word  yunii  (hall  be  intended  June  next,  as 
a  covenant  to  pay  money   at  Michaelmas,    (hall  be  in- 
tended Michaelmas  next  enfuing.     Hard.  330.     In  a  de- 
claration   for   debt,  upon  demurrer,  it  was  objected  a- 
gainft  the  declaration,    for  that  the  plaintiff  averred  the 
defendant  had  not  paid  prad.  fexaginta  libras,  b'r.  When 
the  word  fexaginta  was   not  before   mentioned  :   And  it 
was  refolved  that  it  (hould  be  furplufage,    then  it   is  that 
the  defendant  had   not  paid  prad.  libras,  which  muft  be 
the  pounds  for  which  the  plaintiff  had  declared,      i  Lutw. 
445.      Cro.  Eliz.  647.      3  Nelf.  Abr.  262.     A  plaintiff 
being  right  named  through  all  the  proceedings,  but  in  the 
laft  place,  where  it  was  (;jid  that  a  capias  utlagatum  was 
profecuted  againft  pradiiJ.  Johannem  Fowler,  and  his  true 
name  was  George :  It  was  ruled,  That  the  word  yohannes 
(hall  be  furplufage  and  be  rejedled  ;  and  then  the  plea  will 
be  that  a  capias  utlagatum  was  profecuted  againft  pradiSt. 
Fowler.      2  Lutw.  919.      i  Lev.  420.      If  a  jury  find 
the  fubftance  of  the  iflue  before  them  to  be  tried,  other 
fuperfluous  matter  is  but  furplufage.      6  Rep.  46.     See 
20  Fin.  Abr.  114 — 119. 

^ItcrebUttCr,  I?  a  fecond  rebutter,  or  a  rebutting  more 
than  once.     See  KetUttEr. 

^ttCtCjOinllCl*,  Is  a  fecond  defence  of  the  plaintiff's 
declaration  in  a  caufe,  and  anfwers  the  rejoinder  of  the 
defendant.  IFe/f.  Sywb.  par.  2.  As  a  rejoinder  is  the 
defendant's  anfwer  to  the  replication  of  the  plaintiff;  fo 
a  furrejoinder  is  the  plaintiff's  anfwer  to  the  defendant's 
rejoinder.     Wood's  Inji.  586. 

^UlTCttDCt,  ( Surfum-reddltio,)  Is  an  inftrument  in 
writing,  teftifying  with  apt  words,  that  the  particular  te- 
nant of  lands  or  tenements  for  life,  or  years,  doth  fuffi- 
ciently  confent  and  agree,  That  he  which  has  the  next 
or  immediate  remainder  or  reverfion  thereof,  (hall  alfo 
have  the  prefent  eftate  of  the  fame  in  poffeflion,  and  that 
he  yields  and  gives  up  the  fame  unto  him  ;  for  every  fur- 
renderer  ought  forthwith  to  give  pofieflion  of  the  things 
furrendered.  TVeJi.  Syrnb.  part.  l.  lib.  2.  Je^.  503. 
where  arc  feveral  precedents  :  There  may  be  alfoayur- 
render  in  writing  :  And  therefore  there  is  faid  to  be  a  fur- 
render  in  deed,  and  a  furrender  in  law  ;  a  furrender  in 
deed  is  that  which  is  really  and  fenfibly  performed.  A 
furrender  in  lawh  in  intendment  of  law  by  way  of  con- 
fequence,  and  not  aftual.  See  of  this  Perkins.,  cap.  9. 
fol,  606.  As  if  a  man  have  a  leafe  of  a  farm,  and  du- 
ring the  term,  he  accept  of  a  newleafe,  this  a£i  is  in  law 
n  funendtr  of  the  former.     Co.   tRep.  fih  u.     There 
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ti  alfo  a  cuflomary  furrender  of  the  copyhold  land,  for 
which  fee  Coke  fup.  Littleton,  fsSi.  74.  And  a  furrender 
miy  be  of  letters  patent  to  the  King,  to  the  end  he  may 
grant  the  eftate  to  whom  hepleafes.  Coivell,  edit.  1727. 
See  20  Fin.  Abr.  119 — 146. 

^UCCOgclte,  (Surrogatus,)  One  that  is  fubftituted  or 
appointed  in  the  room  of  another,  moft  commonly  of  a 
bifhop,  or  of  a  bifhop's  chancellor.      Coivell,  edit.  1727. 

^UrfiCe,  {Superfifa,  mentioned  in  Iht.  32  H.  8.  cap. 
48.) -Seems  to  be  an  efpecial  name  u fed  in  the  caflle  of 
Dover,  for  fuch  penalties  and  forfeitures  as  are  laid  upon 
thofe  that  pay  not  their  duties  or  rent  for  Cajilcuiard  at 
their  days  limited.  Brailon  hath  it  in  a  general  figni- 
fication,  lib.  5.   tra£f.  3.  in  Princ'. 

^ttClJCpO^,  {Supervifor,)  Is  a  French  word  compound- 
ed of  y«r,  i.  fuper  and  voir,  cernere,  videre.  It  iignifies 
with  us,  one  that  has  the  over- feeing  or  care  of  fome  great 
perfon's  land  or  works.  As  the  furveyor-general  of  the 
King's  manors.  Cromp.  Jur.  fol.  39.  And  in  this  fenfe 
it  is  taken  in  flat.  33//.  8.  cap.  39.  where  there  is  a 
court  oi  furveyors  erefted  :  And  the  furveyor  of  the  wards 
and  liveries.  But  he  is  taken  away  with  the  ccxirt  of 
wards  and  liveries,  by  the  flatate  made  anno  12  Car.  2. 
cap.  24.     Cowell,  edit.  1727. 

^UtUCpO^  of  tl)C  iitng'5  (iBlCCljiingC,  (  mentioned  in 
ftat.  9  H.  5.  Jlat.  2.  cap.  4)  Was  an  officer  whofe 
name  feems  in  thefe  days  to  be  changed  into  fome  other ; 
for  there  is  none  fuch  now,  or  elfe  the  office  is  now  dif- 
ufed.     Cowell,  edit.  1727. 

^UtUilJOj,  (From  the  French  furvivre,  i.  fuperejfe,) 
Signifies  ti.e  longer  liver  of  two  joint-tenants.  Id.  ib. 
See  3l0tnWeuaittS,  and  20  Vin.  Mr.  140 — 150. 

&Ufj)enCon,  {Sufpenjio,)  Is  a  temporal  flop  of  a  man's 
tight;  as  when  a  feigiiiory,  renr,  isfc.  by  reafon  of  the 
unity  of  polTeffion  thereof,  and  of  the  land  out  of  which 
they  iflue,  are  not  in  ejfe  for  a  time,  IS  tunc  dormiunt, 
but  may  be  revived  or  awaked,  and  fo  differs  from  ex- 
tinguifhment,  which  dies  for  ever.  Bro.  tit,  Extlnguijh- 
tntnt  and  Sufpenjion,  fol.  314.  and  Co.  on  Litt.  lib.  3. 
cap.  10.  feci,  559.  Sufpenfton  is  alfo  ufed  fometimes  by 
us,  as  it  is  in  the  Canon  la\*  pro  minori  excomrnunicatione, 
ftat.  24  H.  8.  cap.  12.  Sufpenfio  ab  officio,  is  when  a  mi- 
nifler  for  a  time  is  declared  unfit  to  execute  his  office. 
Sufpenjio  a  leneficio  is  when  a  minifter  for  a  time  is  de- 
prived of  the  profits  of  his  ^^«^yfj^.     Coivell,  edit.  1727. 

^uCpiCtOn,  A  perfon  may  be  taken  up  on  fufpicion, 
where  a  felony  is  done,  ISc.  but  thofe  who  are  impri- 
(bned  for  a  light  fufpicion  of  larceny  or  robbery,  are  bail- 
able by  flatute.  2  Hawk.  P.  C.  loi.  And  the  party 
being  a  private  perfon,  that  takes  up  one  on  fufpicion  of 
felony,  muft  do  it  of  his  own  fufpicion,  not  upon  that 
of  another ;  and  he  muft  have  reafonable  caufes  of  it, 
ISc.        2  Hale's  Hijl.    P.    C.    78.      See  20  Vin.  Abr. 

150—153- 

^UfjJtral,  (Lat.  Sufpirare,  i.  ducere  fufpiria,)  Seems 
to  be  a  fpringof  water  pafling  under  the  ground  toward  a 
conduit  or  ciftern.  Stat.  35  H.  8.  cap.  10.  Cowell, 
edit.  1727. 

^ulTciC,  Its  fliire  court,  where  to  beheld,  \<^  Hen. 
7.  c.  24. 

^Ittlpttre,  The  South  door  of  a  church.  It  is  men- 
tioned in  Gervaf.  Dorob.  de  reparatione  Cantuar.  Ec- 
clefite,  and  it  was  the  ufual  place  where  canonical  pur- 
gation was  performed  ;  that  is,  where  the  fa£t  could  not 
be  proved  by  fufficient  evidence,  the  party  accufed  came 
to  the  South  door  of  the  church,  and  there  in  the  prefence 
of  the  people,  made  oath  that  he  was  innocent.  This 
was  called  Judicium  Dei,  and  fo  was  the  vulgar  purga- 
tion, which  was  by  fire  or  water.  It  is  for  this  reafon 
that  porches  are  built  at  the  South  door  of  the  church. 
Cowell,  edit.  1 7 27. 

S>U)ait,  {Cygnus,)  Is  a  noble  bird  of  game  ;  and  a  per- 
fon may  prefcribe  to  have  game  of  fwans  within  his  ma- 
nor, as  well  as  a  warren  or  park.      17  Rep.  17,   18. 

None  fhall  keep  a  game  of  fwans  unlefs  he  have  lands 
of  the  yearly  value  of  five  marks,  22  Ed.  4.  c.  6.  Per- 
fons  taking  their  eggs  out  of  the  nefl,  (Jc.  how  pu- 
nilhed,     II  H,n   7.    cap.  IJ-       1  fac.  1.  c.  27.  fe£f,  2, 

Sec  (patnc.  2 
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^\y.ta4jci'».    See  littttj'is  §>ti3an4jci'D. 
S>iuati#ntark.    See  ©amc. 

S>toanimotC,  or  ^lUailTmOtC,  {Swainmottn,  From 
the  Saxon  Swang,  i.  e.  as  we  now  call  our  rufticks  a 
count: yya/fl/;7,  a  boclandman,  a  freeholder,  ani gemote,  i. 
e.  conventus;)  Signifies  a  court  touching  matters  of  the 
foreff,  and  held  by  the  charter  of  the  foreft  thrice  in  the 
year  before  the  verderors  as  ji  dges.  Anno  3  H.  8.  c.  18. 
What  things  are  inquirable  in  the  fame,  you  may  read  in 
C7cmp.  Jurifd.  fol.  108.  And  it  is  as  incident  to  a  fo-- 
reft,  as  a  court  of  pie-powder  to  a  fair.  SieCharta  de 
Forcjla  tarn  Regis  Johan.  guam  Hen.  3.  cap.  9.  4  In/l. 
fol.  289.   and  Kennet's  Gloffary.     See  ^O^ctt, 

S>lUarff  ^OUCp,  77;^  SwarfF- money  is  one  penny  half- 
penny; it  muft  be  paid  before  the  rifing  of  the  fun  ;  the 
party  muft  go  thrice  about  the  crofs,  and  fay  the  fwarff"- 
money,  and  then  take  witncfs,  and  then  lay  it  in  the 
hole  :  And  when  you  have  lb  done,  look  well  that  your 
witnefi  do  not  deceive  you  :  For  if  it  be  not  paid,  you 
give  a  great  forfeiture,  10  s,  and  a  Wntc  Bull.  This  ex- 
pofition  was  found  in  an  old  MS.  containing  the  rents 
due  to  the  Catefbyes  in  Lodbrooke,  and  other  places  in 
IFarwickJlnrc  \  but  fuppofed  to  be  miftaken,  or  to  fignify 
the   fame   with  IVarth-money.     Cowell,  edit.  1727.     See 

Waco^-primp, 

^lUefpage,  Is  the  crop  of  hay  got  in  a  meadow,  cal- 
led alfo  the  fwepe  in  fome  parts  of  England.  Co.  on  Lit, 
fol.  4. 

§>*J)adj,  (Sax.  Swath,)  h  fwathe,  or  as  in  Kent  a 
fweath,  in  fome  parts  a  fwarth,  i.  e.  a  ftrait  row  of  cut 
grafs  or  corn,  as  it  lies  after  the  fey  the  at  fii  ft  mowing  of 
it.  A  jtvathe  of  meadow  was  a  loni  narrow  flip  of 
ground,  like  a /f/Ztf^j  in  arable  land.      Cowell,  edit.  1727. 

^toraring  ano  nirfiiig.    Stat,  19  G«.  2.  cap.  21. 

feci.  I.  If  any  perfon  profanely  curfe  or  fwear,  and  be 
convidted  on  the  oath  of  one  witnefs  before  any  juitice 
of  peace,  or  before  the  mayor,  juftice,  bailiff  or  other 
chief  magiftrate,  of  any  city  or  town  corporate,  or  by 
confeffion,  he  (hall  forfeit  as  is  herein  after  mentioned  ; 
viz. 

Every  day  labourer,  common  foldier,  common  failor, 
and  common  feaman,    one  (hilling. 

Every  other  perfon  under  the  degree  of  a  gentleman, 
two  (hillings. 

And  every  perfon  of  or  above  the  degree  of  a  gentle- 
mpn,  five  (hillings. 

And  in  cafe  any  fuch  perfon  after  convi£l!on  offend  a 
fecond  time,  he  (hall  forfeit  double  ;  and  for  every  otfier 
offence  after  a  fecond  convidlion,  treble  che  fum  firft 
forfeited, 

Se£i.  2.  In  cafe  any  perfon  profanely  fwear  or  curfe,  in 
the  hearing  of  any  juftice  of  peace,  or  of  any  mayor, 
iSc.  every  fuch  juftice,  mayor,  &c.  (liall  convidt  fuch 
offender  in  the  manner  herein  after  fet  forth,  with  any 
other  proof. 

Se£l,  3.  In  cafe  any  perfon  profanely  fwear  or  curfe,  in 
the  hearing  of  any  conftable,  petty  conftable,  tything- 
man  or  other  peace  officer,  every  fuch  peace  officer  (hall, 
in  cafe  fuch  perfon  be  unknown,  feize  and  detain  him, 
and  carry  him  before  the  next  juftice,  or  mayor,  iSc.  of 
the  place  wherein  fuch  offence  was  committed  ;  and  the 
faid  juftice,  mayor,  Isfc.  fliall,  on  the  oath  of  fuch  peace 
officer,  convidt  the  offender  in  manner  after  directed  ; 
and  in  cafe  fuch  perfon  be  known  to  fuch  peace  officer,- 
he  (hall  make  information  before  fome  juftice,  mayor  or 
chief  magiftrate,  in  order  that  the  offender  may  be  con- 
vidted  and  punifhed. 

Se£i.  4.  Every  fuch  juftice  of  peace,  mayor  or  other 
chief  magiftrate  (hall,  upon  information  given  upon  oath 
of  any  fuch  peace  officer,  or  of  any  other  perfon,  caufe 
the  offender  to  appear  before  him  ;  and  upon  fuch  infor- 
mation being  proved,  convidt  fuch  offender  in  fuch  man- 
ner as  by  this  adt  is  prefcribed  :  And  in  cafe  fuch  offen- 
der pay  not  immediately  the  fum  forfeited,  or  give  fecu- 
rity  to  the  fatisfadtion  of  fuch  juftice  or  magiftrate,  it 
ftiall  be  lawful  for  fuch  juftice,  i:fc.  to  commit  the  offen- 
der to  the  houfe  of  corredlion  for  the  county,  i^c.  where 
fuch  offence  is  committed,  to  be  kept  to  hard  labour  for 
ten  days, 

SeS}.  5. 
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Seff.  5-  In  cafe  any  common  foldier  in  his  majefty's 
fervice  ;  or  any  common  failor  or  feaman  be  convicted 
of  profane  curfing  or  fwearing,  and  pay  not  immediately 
the  penalty,  or  give  give  fecurity  for  the  fame,  and  the 
coft  of  the  information,  fummons,  and  convittion,  in- 
ftead  of  being  committed  to  the  lioufc  of  correction, 
he  (hall  be  publickly  fet  in  the  flocks  for  one  hour, 
for  every  fingle  ofFence  ;  and  for  any  number  of  of- 
fi:nces,  whereof  he  is  convidted  at  the  fame  time,  two 
hours. 

Se<^.  6.  If  any  juftice  of  peace,  mayor,  or  other 
chief  magiftrate  of  any  town  corporate,  wilfully  omit 
the  performance  of  his  duty  in  the  execution  of  this 
3(3,  he  (hall  forfeit  5/.  one  moiety  to  the  ufe  of  the  in- 
former, and  the  other  moiety  to  the  ufe  of  the  poor 
of  the  parifh  wherein  he  refides ;  to  be  recovered  in 
any  court  of  record  at  JVeJiminJhr  ;  wherein  no  efToin, 
iJc.  (ball  be  allowed. 

Se^.  7.  If  any  conftable,  petty  conftable,  tythingman 
or  other  peace  officer,  wilfully  omit  the  performance  of 
his  duty  in  the  execution  of  this  afl,  and  be  convifted 
by  the  oath  of  one  witnefs,  before  any  juftice  of  peace, 
or  before  the  mayor  or  other  chief  magiftrate  of  any 
town  corporate,  he  (hall  forfeit  40 f.  to  be  levied  by 
diftrefs  and  fale  of  goods,  by  a  warrant  of  fuch  juftice 
or  chief  magiftrate;  and  to  be  difpofed  of,  one  moiety 
to  the  ufe  of  the  informer,  and  the  otiier  moiety  to 
the  ufe  of  the  poor  of  the  parifh  where  fuch  ofFence  is 
committed ;  and  in  cafe  fuch  offender  have  not  fufHcient 
goods  whereon  to  levy  the  penalty,  it  (hall  be  lawful 
for  fuch  juftice,  ^c.  to  commit  fuch  offender  to  the 
houfe  of  corre(Slion  for  the  county  or  place,  to  be  kept 
to  hard  labour  for  one  month. 

SeSi.  8.  Juftices,  mayors,  or  other  chief  magiftrates  be- 
fore whom  any  perfon  is  convided  of  profane  fwearing 
or  curfmg  (hall  caufe  the  convidion  to  be  drawn  up  in 
the  form  following. 


Middlefex,  \  T^  E  it  remembered,  Tliat  on   th, 
to  wit.      i -^    day  of in  the — 


of  bis  ma- 
jejifs  reign,  A.  B.  was  conviSled  before  me,  one  of  his  mc- 
iejifs  ju/iices  of  the  peace  for  the  county,  riding,  divifton, 
or  liberty  aforefaid;  or   before   me  mayor,  jujiice  bailiff,  or 

either  chief  magi/irate  of  the  city  or  town  of within 

the  county  of (as  the  cafe  (hall  be)  of  fwearing  one 

cr  more  profane  oath  or  oaths,  or  of  curfing  one  or  more  prq- 
fane  curfe  or  curfes,  as  the  cafe  fliall  be. 

Given  under  my  hand  and  feal,  the  day  and  year  afore- 
faid. 

Which  form  and  conviiElion  (hall  not  be  removed  by 
certiorari  into  the  king's  bench,  but  (hall  be  final ;  and 
the  faid  juftices,  mayor,  or  other  chief  magiftrate,  before 
whom  fuch  convidlion  is  made,  (hall  caufe  the  fame  to 
be  wrote  upon  parchment,  and  returned  to  the  next 
general  or  quarter  fefTions  of  the  peace  for  the  county 
wherein  fuch  conviiSlion  was  made,  to  be  filed  by  the 
clerk  of  the  peace,  and  be  kept  amongft  the  records  of 
the  faid  county. 

Seit.  9.  All  juftices  of  peace,  and  every  mayor  or  other 
chief  magiftrate  of  any  town  corporate,  (hall  put  this  aft 
in  execution  within  their  feveral  jurifdidlions,  although 
fuch  juftice  or  magiftrate  be  rated,  and  pay  to  the  re- 
lief of  the  poor  of  any  parrfh  or  place  where  any  cfftnce 
is  committed. 

Se£}.  10.  All  penalties  inflifted  by  this  aft,  for  pro- 
fane curfing  and  fwearing,  (hall  be  difpofed  of  for  the 
benefit  of  the  poor  of  the  parifh  wherein  fuch  offence  was 
committed ;  and  all  charges  of  information  and  convic- 
tion (hall  be  paid  by  the  party  offending,  if  able,  over 
and  above  the  penalties  which  charges  (hall  be  afcer- 
tained  by  the  juftice  of  peace,  mayor  or  chief  magiftrate, 
before  whom  fuch  conviftion  is  made  ;  and  in  cafe  fucfi 
party  be  not  able,  or  not  immediately  pay  the  faid  charges, 
or  give  fecurity  for  the  fame,  it  (hall  be  lawful  for  the 
juftice,  i^c.  to  commit  fuch  offender  to  the  houfe  of 
correftion,  to  be  kept  to  hard  labour  for  fix  days,  over 
and  above  fuch  time  for  which  fuch  offender  may  be 
committed  in  default  of  payment  of  the  penalties  ;  and  in 
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fuch  cafe  no  charges  of  information  and  conviftion  (hall 
be  paid  by  any  perfon. 

Se£l.  II.  If  any  aftion  be  commenced  againft  any  ju- 
ftice, conftable,  or  other  perfon,  for  doing  any  thing  in 
purfuance  of  this  aft,  concerning  the  faid  offences,  the 
defendant  may  plead  the  general  iffue  ;  and  if  verdift 
be  given  for  the  defendant,  iic.  he  (liall  have  treble 
cofts. 

Sel}.  12.  No  perfon  (hall  be  profecuted  or  troubled  for 
any  offence  againft  this  flatute,  unlefs  the  fame  be  proved 
or  profecuted  within  eight  days  after  the  offence  com- 
mitted. 

Seif.  13.  This  aft  (hall  be  publickly  read  four  times 
in  the  year,  in  all  parifh  churches  and  publick  chapels, 
by  the  patfon,  vicar,  or  curate.  Immediately  after  morn- 
ing or  evening  prayer,  on  four  Sundays,  viz.  the  Sunday 
next  after  the  25th  of  March,  24th  June,  29  September^ 
and  25th  of  December  ;  or  in  cafe  divine  fervice  be  not 
performed  in  any  fuch  church  or  chapel  on  any  of  the 
Sundays  before  mentioned,  then  upon  the  firft  Sunday 
after  any  of  the  faid  quarterly  days  on  which  divine  fer- 
vice is  performed,  under  pain  of  forfeiting  5/.  for  every 
negleft ;  to  be  levied  by  diftrefs  and  fale  of  the  offen- 
der's goods,  by  warrant  of  any  juftice  or  afly  other  chief 
magiftrate. 

SeSi.  14.  The  clerk  of  the  juftice,  mayor,  bailiff  or 
other  chief  officer,  before  whom  proceedings  upon  this 
aft  (hall  be  had,  may  take  for  the  information,  fummons 
and  conviftion  of  every  offender  i  s.  and  no  more. 

SeSi.  15.  The  21  Jac.  1.  c.  20.  and  the  6  £3'  7  If.  3. 
c.  1 1,  (hall  be  repealed. 

^luectg.  Penalty  of  concealing  fweets,  7  £5"  8  /^  3. 
c.  30.  /  16. 

To  what  duties  liable,  g  (sf  10  TF.  3.  c.  23.  f.-^io 
bf  II  IK  3.  c.  21.  /.  2,  3,  4.      5  Ann.  c  19.  f  5. 

What  to  be  deemed  fweets,  and  who  the  makers  there* 
of  for  fale,   10  £5"  11  //^.  3.  f.  21.  /  5. 

Sweets  not  to  be  removed  without  a  permit,  6  Geo.  i. 
c.  21.  /.  22. 

A  lefs  duty  laid  on  fweets,  and  extended  to  made> 
wines,   10  Geo.  2.  c.  17. 

Wines  of  Britifh  grapes  exempted,   10  Geo.  2.  c.  17. 

/•  7-  . 

Made  wines  not  to  be  retailed  without  licence,  10 
Geo.  2.  c.  ij.  f.  10. 

Retailers  of  fweets  or  made  wines  to  take  out  licences, 
31  Geo.  2.  <■.  31.  /  7. 

^"Oiint  0}  ^}0^S,  Shall  not  go  unringed  in  woods, 
35  Hen.  8.  c.  17/  17. 

Forfeiture  for  keeping  fwine  in  London,  &c.  Z  IF.  i^ 
M.  fejf.   2.  c.  8.  fe£i.  20.      8  fsf  9  lf\  3.   c.  37.  feff.  4, 

See  Cattle. 

^tooling,  or  Suling  of  Land,  Sulinga,  SoUnga,  vel 
Swolinga  terra,  in  Saxon  Sutung,  from  ful  ox  futb,  ara- 
trum ;  as,  10  this  day  in  the  weflcrn  parts,  a  plough  is 
called  a  Sull,  and  a  plough-ftaff,  a  Sull  paddle.  It  is 
the  fame  with  Curucata  terra,  that  is,  as  much  as  one 
plough  can  till  in  a  year :  A  hide  of  land,  though  others 
fay  it  is  an  uncertain  quantity.     Cowell,  edit.  1727. 

^lUO^II#l)tIt|0,  Silver  fword-hilts  may  be  exported,  g 
cj  10  IV.  1-  c.  28, 

^iU0?n^jll5?0tl)eCg(,  {Fratres  jwati,)  Perfons  who  by 
mutual  oath  covenanted  to  (hare  each  the  other's  for- 
tune. In  any  notable  expedition  to  invade  and  conquer 
an  enemy's  country,  it  was  the  cuftom  of  the  more 
eminent  foldiers  of  fortune,  to  engage  themfelves  by 
reciprocal  oaths  to  (hare  the  reward  of  their  fervice.  So 
in  the  expeditioq  of  Duke  JVilliam  into  England,  Eudo 
and  Pinco  were  fworn  brothers,  and  co- partners  in  the 
eftate  which  the  conqueror  allotted  to  them.  So  were 
Robert  de  Oiley  and  Roger  de  Iveri.  Paroch.  Antiq.  57. 
No  doubt  this  praftice  gave  occafion  to  our  proverb  of 
fworn  brothers,  and  brethren  in  iniquity,  becaufe  of  their 
dividing  plunder  and  fpoil.     Cowelly  edit.  1727. 

i&plDa  CacDUa,  Wood  under  twenty  years  growth  j 
Coppice-wood.  See  the  ftatute  45  E.  3.  cap.  3.  It  is 
otherwife  called  in  Law-French  Subbois,  2  Injf.  fol.  642. 
See  K\i\)ifi, 
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^pmbolum,  (Gr.)  Is  the  apoftles  creed  ;  in  Latin 
CoUatia,  becaufe  the  catholic  faith  was  by  them  in  unum 
collata :  It  is  often  called  by  this  name  in  our  hiflorians. 
Cawell,  edit.   1727. 

^pncoparc.  To  cut  his  words  fliort,  to  pronounce 
them  fo  as  not  to  be  underftood  ;  the  word  is  ufed  in 
feveral  of  our  ecclefiaftical  councils  and  fynods.  Iia  quod 
ex  fcjiinatione  nimia  verba  non  pracidantur  vel  fyncopen- 
tur.     Concilium  Sari/b.  cap.  26.      Synod.  IVigorn.  cap.  10. 

^pilDtrUS,  A  patron  or  advocate :  It  is  mentioned 
in  Matt.  Paris,  Anno  1 245.  Sjfndiius  omnium  cbrijliam- 
rum  terra  faniia,  l^c. 

§>pnoD,  (Synodus,)  A  meeting  or  aflembly  of  ecclefia- 
ftical perfons  concerning  religion,  of  which  tiicre  are 
four  kinds:  i.  General,  where  biftiops  (sfc.  meet  of  all 
nations.  2.  National,  where  thofe  of  one  nation  only 
come  together.  3.  Provincial,  where  they  of  one  only 
province  meet.  4.  Diocefan,  where  thofe  but  of  one 
diocefe  meet.  Convocation  is  all  one  with  a  fynod,  only 
the  one  is  a  Greek  and  the  other  a  Latin  word.  Our 
Saxon  Kings  ufually  called  a  Synod,  or  mixed  council, 
confiding  both  of  ecclefufticks  and  the  nobility,  three 
times  a  year,  which  was  not  properly  called  i  Parliament 
till  Henry  the  third's  time,      Cowell,  edit.  1727. 

^pnOtial,  (Synodale,)  Is  a  tribute  in  money,  paid  to 
the  bilhop,  or  archdeacon,  by  the  inferior  clergy  at 
Eajler  vifitation  ;  and  it  is  called  Synodale  quia  in  fynodo 
frequentius  dabatur.  See  Hiftorical  difcourfe  of  Procurations 
and  Synodals,  p.  6b,  i^f  g^.  Thefe  are  called  otlierwife 
Synodies  in  the  (tatute  of  32  Hen.  8.  c.  16.  Yet  in  the 
ftatute  of  25  H.  8.  c.  19.  Synodals  Provincial  fcem  to 
fignify  the  canons  or  conftiiutions  of  a  provincial  Jynod. 
And  fometimes  fynodcile  is  ufed  for  the  Jyuod  itfelf.  See 
Dugd.  lyarvjickjhire,  fol.  lib.  and  Sptlman  de  Concil. 
I  Tom.  p.  529. 

^pilOtialCS  tCttC?,  The  urban  and  rural  deans  were 
at  firft  fo  called,  from  informing  and  attefting  the  dif- 
orders  of  clergy  and  people  in  the  epifcopal  fynod.  But 
when  they  funk  in  their  authority,  the  fynodical  witnefles 
were  a  fort  of  impanelled  grand  jury,  to  inform  of  or 
prefent  offenders,  a  prieft  and  two  or  three  laymen  for 
every  pariDi.  At  laft  two  principal  perfons  for  each  dio- 
cefe were  annually  chofen,  till  by  degrees  this  office  of 
inqueft  and  information  was  devolved  upon  the  church- 
wardens. See  Kennet's  Paroch.  Antiq.  p.  649.  Synodale 
juramentum,  was  the  folemn  oath  taken  by  the  faid 
Tejies,  as  is  now  by  churchwardens  to  make  their  pre- 
fentments.     Cowell,  edit.  1727. 


EVERY  peifon  convi£l  of  any  other  felony  ffave 
murder)  and  admitted  to  the  benefit  of  his  clergy, 
fliall  be  marked  with  a  T.  upon  the  brawn  of  his 
thumb.     Star.  4  //.  7.  c.  13. 

SCaliarH,  STaOaCtlCr,  The  bachelor  fcholars  on  the 
foundation  of  Qi^ieen's  college  Oxford,  are  called  Tabiters, 
mTabarders,  from  a  gown  wore  by  them,  called  a  tabert, 
tabarr,  or  tabard;  iox  Fetflegan  tells  us,  that  tabert  in- 
ciently  fignified  a  fhort  gown  that  reached  not  farther 
than  the  middle  of  the  leg;  and  it  remains  for  the  name 
of  fuch  in  Germany  and  other  countries,  which,  wiih 
the  Teutonick  and  Saxon  tabaer,  fignify  all  a  kind  of 
garment,  iJc.     Cowell,  edit.  1727. 

2Cal'ai'tlttni,  A  long  garment  like  a  gown;  fometimes 
it  fignified  a  herald's  coat,  hut  generally  a  gown  wore 
by  ecclefiaflicks.     Mot.  Par.  i6i). 

SCal'ClltOU,  TobeUi:,  A  notary  publick,  or  fcrivener 
allowed  by  authority  to  ir.grofs  and  regifler  private  con- 
tra<f{s  and  obligations.     Co7vcl,  edit.  1727. 

2nabIC#l\CUt|0,  (Redditris  ad  menfam,)  Rents  paid  to 
"^biftiops  or  religious  prelaic-,  referved  or  appropriated  to 
their  table  or   hQufe-kce,;ina.     Such  rents  paid  \u  fpecie. 

Vol.  II.  N°,  129. 


T     A     L 

or  provifion  of  meat  and  drink,  were  fometime  called 
board- land  tents.      Cowell,  edit.  I'J'i-J. 

2E;abling  of  i?tnCS,  Is  the  making  a  table  for  every 
county  where  his  majefty's  writ  runs,  containing  the 
contents  of  every  fine  pafTed  in  any  one  term  ;  as  the 
name  of  the  county,  towns  and  place--,  wherein  the 
lands  or  tenements  lie;  the  name  of  the  demandant  and 
deforceant,  and  of  every  manor  named  in  the  fine.  This 
is  to  be  done  properly  by  the  chirographer  of  fines  of 
the  Common  pleas,  who  every  day  of  the  next  term, 
after  the  ingroffing  any  fuch  fine,  muft  fix  every  of  the 
faid  tables  in  fome  open  place  of  the  faid  court,  during 
its  fitting.  And  the  faid  chirographer  is  to  deliver  to 
the  fherifFof  every  county,  his  under-fherifF  or  deputy, 
fair  written  in  parchment,  a  perfeft  content  of  the  table 
fo  made  for  that  (hire,  in  the  term  next  before  the  afTifes 
for  that  county,  or  elfe  between  the  term  and  the  affife.-, 
to  be  fet  up  every  day  of  the  next  afTizes,  in  fome  open 
place  of  the  court,  where  the  juftices  of  affifes  fhall  then 
fit,  and  to  continue  there  during  their  fitting:  And  if 
either  the  chirographer  or  the  flier ifi^"  fail  herein,  he  fhall 
forfeit  5/.  And  the  chirographer's  fee  for  every  fuch 
tabling  is  four  pence,  23  Eliz.  c.  3.  and  ffe/l.  Symbol, 
part  2.   tit.  Fines,  fell.  130. 

2CabiiIa    See  CbBomaimritis. 

2Catl,  {Tallium,  from  the  French  word  Taille,  i.  fec- 
tura,  from  tailler,  to  cut  or  limit,)  S  gnifies  two  feveral 
things  both  grounded  upon  one  reafon.  Plowden,  fol. 
251.  Ifillion's  cafe.  Firf},  it  is  ufed  for  ths  fe,  which 
is  oppofite  to  fee-fimple,  by  reafon  it  is  fo  minced  or 
parted  as  it  were,  that  it  is  not  in  the  owner's  free  power 
to  difpofe  of  it,  but  is  by  the  firft  giver  cut  or  divided 
from  all  others,  and  tied  to  the  ifTue  of  the  donee.  Co.lib.  4. 
in  Proosmio.  And  this  limitation  of  tail  is  either  general 
or  fpecial.  Tail  general,  is  that  whereby  lands  or  tene- 
ments are  limited  to  a  man,  and  to  the  heirs  of  his 
body  begotten  ;  and  it  is  fo  called,  how  many  wives  fo- 
ever  the  tenant  holding  by  this  title  fhall  have,  one  after 
another  in  lawful  marriage ;  his  ifTue  by  them  all  have 
a  pofTibiliiy  to  inherit  one  after  another.  Tail  fpecial  is 
when  lands  or  tenements  are  limited  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten  ;  and 
hath  this  term  of  fpecial,  becaufe  if  a  man  bury  his  wife 
before  ifTue,  and  take  another,  the  ifTue  by  his  fecond 
wife  cannot  inherit  the  land,  i^c.  Alfo  if  land  be  gi- 
ven to  a  man  and  his  wife,  and  to  their  fon  Thomas  for 
ever,  this  is  Tail  fpecial.  Cowell,  edit.  1727.  See  (£ttatC, 
and  20  Vin.  Abr.   tit.   Tayle. 

2Cail  aftec  yolTibilttj^  of  t'lTiie  ettinrt,  Is  were  land 

is  given  to  a  man  and  his  wife,  and  to  the  keirs  of  their 
two  bodies  begotten,  and  one  of  them  furvives  the  other 
without  ifTue  between  them  begotten ;  he  (hall  hold  the 
land  for  term  of  his  own  life,  as  tenant  in  Tail  after 
pojfibility  of  ijfue  extinSi,  and  notwithffanding  that  he  do 
wafte,  he  fhall  never  be  impeached  of  it.  And  if  he 
alien,  he  in  the  reverfion  fhall  not  have  a  writ  of  entry  in 
confimili cafu,  but  he  may  enter,  and  his  entry  is  lawful;  by 
R.  77;flrf«  Chief  Juflice.      28  E.  3.  96.  and  4^  E,  3.   25, 

2Caint,  {Attinilus,  Fr.  Tein£f,  i.  infeaus,)  And  figni- 
fies  fubflantively,  either  a  convidlion,  or  adiedfively  a  per- 
fon  convidted   of  felony  or  treafon,  isic.     See  ;3ttatnt. 

2CaIC6,  {Lat.)  Is  ufed  in  our  law  for  a  fupply  of  mea 
impanelled  upon  a  jury  or  inquef},  and  not  appearing, 
or  at  their  appearance  challenged  by  either  party  as  not 
indifferent ;  in  which  cafe  the  judge,  upon  motion,  erants 
a  fupply  to  be  made  by  the  fherifFof  one  or  more  fuch 
there  prefent;  and  hereupon  the  very  adt  of  fupplying  is 
called  a  Tales  de  Circumftantibus.  But  he  that  hath  had 
one  Tales,  either  upon  default  or  challenge,  may  not 
have  another  to  contain  fo  many  as  the  former:  For 
the  firfl  tales  mufl  be  under  the  principal  panel,  except 
in  a  caufe  of  appeal,  and  fo  every  Talcs  lefs  than  other, 
until  the  number  be  made  up  of  men  prefent  in  court 
and  fuch  as  are  without  exception  :  Yet  this  general  rule 
is  not  without  exceptions,  as  appears  by  Sioundford,  PL 
Cor.  lib.  3.  c.  5.  Thefe  commonly  called  Tales  may  in 
fome  fort,  and  indeed  are  called  Meliores,  viz.  When 
the  whole  jury  is  challenged,  as  appears  by  Bro-  tit.  Ocf, 
8  O  Tales, 
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Tales,  y  auterTa-kSffoL  105.     See  Co.  lib.  10.  fol.  99. 
Bewfage's  cafe.     See  3;Utp. 

K-nleS,  Is  alfo  the  name  of  a  book  in  the  King's 
bench  office,  of  fuch  jurymen  as  were  of  the  Taks. 
Co.  lib.  4.  fol.  93. 

SCaUage,  (Tallaglum,)  May  be  derived  of  the  Fiench 
Tail/e,  which  properly  fignifies  a  piece  cut  out  of  the 
whole,  but  metaphorically  is  ufed  for  a  (hare  of  a  man's 
fubftance  paid  by  way  of  tribute,  toll,  or  tax.  Stat,  de 
tallagio  non  concedendo  temp.  E.  i.  and  Stow' s  Annals,  pag. 
445,  Thence  our  talaigiers  in  Chaucer  for  tax  or  toll- 
gatherers.  See  ^ItbftDp.  Tallage  fays  Coie,  is  a  general 
word  for  all  taxes,  2  Injl.  fol.  532.  But  tenants  in 
ancient  demefne  are  quit  of  thefe  taxes  and  tallages  grant- 
ed by  parliament,  except  the  King  do  tax  ancient  de- 
mefne, as  he  may  when  he  thinks  good,  for  feme  great 
caufe.      Cow  til,  edit.  I'JI']. 

2CaHagtUm  faccre,  To  give  up  accounts  in  the  Ex- 
chequer, where  the  method  of  accounting  is  by  tallies. 
CowelU  edit.  1727. 

SDailep,  {TalUa,  Ft.  Taille,     hi\.Tagliare,  i.e.fciri- 
dere,)  A  Itick  cut  in  two  parts ;  on  each  of  which  was 
marked  what  was  due  between  debtor  and  creditor  ;  and 
this  was   the   antient  way  of  keeping  accounts.     'I'here 
are  two  forts  of  tallies  mentioned  in  our  flatutes,   to  have 
been  long  ufed   in  the  Exchequer ;   the  one  is  teinied  tal- 
lies of  debt.     Stat.  I    Rich.  2.  cap.   5.   which  are  a  kind 
of  acquittance    for  debt  paid  to  the  King.     As  for  ex- 
ample.   The    univerfity   of  Cambridge   pays    yearly    ten 
pounds  for    fuch   things  as  are  by  their  charter  granted 
them  in  fee-farm,  viz.  5/.  at  the  Annunciation,  and  5/. 
at  Michaelmas.     He  that  pays  thefe  fums,  receiveth  for 
his  difcharge  a  talley  at  each  day,  with  both  which,  or 
notes  of  them,  he  repairs  to  the  clerk  of  the  pipe  office,  and 
there  inftead  of  them,  receiveth  an  acquittance  in  parch- 
ment for  his  full  difcharge.   The  other  are  talley  of  reward 
fpoken  of  27  H.  8.  11.  and  33  y  34  H.  8.  16.  and  2  b" 
3  E.  6.  cap.  4.  which   feem  to  be  talley  or  tallies  of  al- 
lowance, or   recompence  made  to  flierifFs  for  fuch  mat- 
ters, as  to  their  charge  they  have  performed  in  their  of- 
fice, or  for  fuch  monies  as  they  by  courfe  have  caft  upon 
them  in  their  accounts,  but  cannot  levy,  Uc,     See  2  ^ 
3  E.  6.    cap.  4.      Cowell,  edit.  1727.      See  20  Vin.  Abr. 

^Callia,  Every  canon  and  prebendary  in  our  old  ca- 
thedral churches,  had  a  (fated  allowance  of  meat,  drink, 
and  other  diftributions,  to  be  delivered  to  him  per  modum 
tallia.  Hence  their  commons  or  fet  allowance,  in  meat 
or  drink,  was  called /a/Z/i?.     Cowell,  edit.  1727. 

2Callo\D,,  Prohibited  to  be  exported,  1%  El.  e.g.  13 
y  14  Car.  2.  cap.  7.  feff.  5.  Taliow,  to  what  duties 
liable  on  importation,  2  fVill.  ijf  Ma.  fejf.  2.  cap.  4. 
fcSi.  36.  May  be  imported  from  Ireland  duty  free,  32 
Geo.  2.  c.  12.  feCl.  i.  Extended  to  hogs-lard  and  greafe, 
J  Geo.  3.  c.  10.   And  continued  by  4  Geo.  3.  c.  6. 

SCaljjljiDC,  or  2CaI1130CI),  {Taliatura, )  Is  firewood, 
cleft  and  cut  into  billets  of  a  certain  length.  Stat.  34  ttf 
35  //.  8.  cap.  3.  and  7  Edw.  6.  cap.  7.  This  was  an- 
ciently written  talghtvode.     Cowell,  edit.  1727. 

Stant  f|,uani,  Is  in  nature  of  a  qui  tarn,  being  where  a 
man  profecutes  as  well  for  the  King  as  for  himfelf,  on  an 
information  for  breach  of  fome  penal  law,  whereby  any 
penalty  is  given  to  the  party  that  fues.  Terms  de  Ley  556. 
In  every  cafe  where  a  ftatute  prohibits  a  thing,  and  doth 
not  annex  a  penalty  to  the  committing  thereof,  the  par- 
ty offending  may  be  indifled  for  a  contempt  againft  the 
ftatute  ;  or  aftion  lies  againflhim  for  breach  of  it,  which 
muft  be  brought  tarn  pro  dotnino  Rege,  quam  pro  fe  ipfo, 
as  there  is  a  fine  to  be  paid  to  the  King.  2  Inji.  118. 
Cro.  Eliz.  655.  Cro.  Jac.  134.  In  adfion  popular, 
brought  tarn  quam,  the  King  can  difcharge  but  his  own 
part,  and  not  the  informer's ;  but  before  adtion  brought, 
the  King  may  difcharge   the  whole.     3  InJl.  238.     Sec 

^(tton,  3tufojmatton,  ^iit  tarn. 

2Eangicr,  An  ancient  city  of  Barlary,  lying  within 
the  kingdom  of  Fez,  mentioned  ih  the  ftatute  of  15  Car. 
2.  cap.  7.  and  was  formerly  part  of  the  dominion  be- 
loaeing  to  the  crown  of  England.  Tangier  not  to  be 
deemed  a  plantation,    22  b"  23  Car.  2,  c.  26. 
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SCauiffrj),  Is  a  lav/  or  cuflom  in  fome  parts  of  Ire- 
land, of  which  Sir  Join  Davis  in  his  reports,  fol.  28, 
thus,  ^ant  afcun  perfon  feifte  de  afcuns  cajltes,  manors, 
ierres  ou  tenements  del  nature  tsf  de  tenure  taniftry,  que 
donques  mefme  les  caflles,  Uc.  dond'  defender  (J  de  temps 
dont  memory  ne  court  ont  ufe  de  defender,  feniori  &  dig- 
nifTimo  viro  fanguinis  &  cognominis  de  tiel  perfon  iffint 
morant  feijie  ^  que  le  file  ou  les  files  de  tiel  perfon  iffint 
morant  feifte  de  toutes  temps  avant  dit,  ne  fueront  inheri.- 
tables  de  tiels  terres  ou  tenements,  ou  de  afcun  parte  de  etix. 
The  name  feems  to  be  derived  from  Thanus.  See  Sir 
James  Ware's  Antiquitates  Hiberniis,  pag.  38. 

2Caunace,  To  dref$  or  tan  leather.  Plac.  Pari.  i8 
Ed.  I. 

SCaiUlEriS,  Shall  not  ufe  the  myftery  of  a  flioemaker, 
i^c.  13  i2.  2.  /?.  2.  f.  12.  21  R.  2.  f.  16.  2  H.  6. 
f.  7.     2^3  Ed.  6.  c.  g. 

Nor  of  a  currier,    i  H.  7.  c.  5. 
Shall  fufficiently  dry  their  hides,    19  H.  7.  c.  19. 
Shall  not  export  leather,     27  H.  8.  c.  14.  /.  5.     5 
El.  c.  8. 

Dire(5Iion  for  their  true  working  their  goods,  2  &*  3 
Ed.  6.  f.  II.      I  Jac.  I.  c.  22.  /.  2,    II. 

Who  may  exercife  the  trade  of  a  tanner,  i  El.  c.  9, 
I  Jac.  c.  22.   /  5. 

No  butcher  to  be  a  tanner,  5  El.  c.  8.  1  ^ac.  i.  e. 
22.  /4. 

None  but  tanners  may  buy  rough  hides,  is'c.  i  Jac. 
c.  22.  f.j. 

Sheep  fkins  need  not  be  fearched  or  fealed.  4  Jac.  J, 
c.  6. 

Shall  not  (have  their  hides,  13^14  Car.  2.  c.  7. 
/.  8. 

Regulations  concerning  tanners,    9  Ann.  c.  ir. 
SEajJC,  Exempt  from  payment  of  the  duties  called  the 
two  third  fubfidies,    7  Ann.  c.  7.  f.  14. 

aDar.    See  ^ttcl),  S>to?e0. 

aCaCC  and  2Dm,  The  firft  is  the  weight  of  boy, 
ftraw,  cloths,  i^c.  wherein  goods  are  packed  ;  the  other 
is  a  confideration  allowed  in  the  weight  for  wafte,  in 
emptying  and  re-felling  the  goods.     Book  of  Rates. 

SCai'get,  A  (hield;  from  the  Latin  Tergus,  becaufe  It 
was  formerly  made  of  leather  wrought  out  of  the  back  of 
an  ox.     Cowell,  edit.  1727. 

SCargia,  {Tarida,)  Was  a  (hip  of  burthen,  fmcE  cal- 
led a  tartan,  Knighton,  anno  1385.  calls  it  tareta,  viz. 
Cepit  duas  taretas  beneonujlas.  Walfingham,  anno  1386. 
calls  it  tarrita,  viz,  Cepit  fex  tarritas  refertas  multis 
bonis. 

SCartaton,  (mentioned  in  flat.  4  Hen.  8.  cap.  6.)  A 
kind  of  fine  cloth  or  filk. 

SCalTum,  A  mow  or  heap,  from  the  French  taj/er,  to 
pile  up;  hence  tajfare,  to  mow  or  heap  up  ;  and  ad  taf- 
fumfurcare,  to  pitch  to  the  mow.     Cowell,  edit.  1727. 

:^at!).  In  Norfolk  and  Suffolk,  the  lord  of  each  ma- 
nor had  the  privilege  of  having  their  tenants  flocks  of  (heep 
brought  at  night  upon  their  own  demefne  ground,  there 
to  be  folded  for  the  benefit  of  their  dung,  which  li- 
berty of  fo  improving  of  their  land  is  called  tath. 
Cowell,  edit.  1 7  27.     See  Spelman,  Icenia, 

Caucrn.    See  :9iIeljoufc3,  OTmcg. 

%mti  ItbCCt  JLibertaiS.  In  fome  ancient  charters 
taurus  liber  fignifies  a  common  bull,  fo  called,  becaufe  he 
is  common  to  all  the  tenants  within  fuch  a  manor  or  li- 
berty, viz.  Cum  Ubertate  faldia,  liberi  tauri  is"  liberi 
apri,  l^c.     Cowell,  edit.  1 7 27. 

2Car,  {Taxa,  from  the  Gr.  Ta|.5,  ordo,)  Was  fuch  a 
tribute  as  being  certainly  rated  upon  every  town,  was 
wont  to  be  yearly  paid,  but  now  not  without  confent  in 
parliament,  as  fubfidies  are.  It  differs  from  a  fubfidy  ia 
this,  that  it  is  always  certain,  as  it  is  fet  down  in  the  Ex- 
chequer book,  and  levied  in  general  of  every  town,  and 
not  particularly  of  every  man.  It  is  alfo  called  a  fif- 
teenth, (fat.  \\Edw.  3.  Jiat.  i.  cap.  20.  and  9  H.  4., 
cap.  7.  It  feems  that  in  ancient  time,  this  tax  was  im- 
pofed  by  the  King  at  his  pleafure,  but  Ediuard  the  Firjl, 
bound  himfelf  and  his  fucceffors,  from  that  time  forward, 
not  to  levy  it  but  by  confent  of  the  realm.  Stat.  25  Ed, 
I.  cap.  ^.     dwell,  edit.  1727. 

Taxes 
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Taxes  granted  to  the  King  (hall  not  be  drawn  info 
cuftoms,  Conf.  Chart.   25  Ed.  I.  c.  5. 

Aid  fliall  not  be  taken  but  by  common  aflent,  Conf. 
Chart.  25  Ed.  1.  c.  6.     13  Car.  2.  J},  i.  c.  4. 

No  tallage  or  aid  (hall  be  taken  without  common  af- 
lent. St.  de  tallag.  non  conccd.   34  Ed.  \.Ji./^.  c.  I. 

Aids  granted  to  the  king  (hall  be  levied  after  the  old 
manner,   i  Ed,  3.  >?.  2.  c.  6. 

Impofttions  (ball  not  be  fet  upon  ftaple  merchandize 
without  afTcnt  of  parliament,  45  Ed.  3.  r.  4.  11  R.  2. 
«.  9. 

Goods  (hail  be  charged  to  a  fifteen,  where  they  were 
at  the  time  of  granting  it,  g  H.  4.  c.  7. 

A  coUedor  of  fifteens  (hall  have  debt  againft  his  com- 
panions for  what  he  (hall  pay  in  their  default,  g  H,  5, 
/i.  2.  c.  10. 

A  coUciStor  in  a  city  (hall  not  be  appointed  in  a 
county,  uniefs  he  have  lands  of  the  value  of  5  /.  a  year, 
j8  H.  6.  c.  5. 

Subfidies  granted,   31  H.  6.  c.  9.      11  H.  7.  c.  10. 

The  fubjects  (hall  not  be  charged  with  any  charge  in 
nature  of  a  benevolence,    i  R.  3.  c.  2. 
:    Collectors  of  publick  money  may  plead  the  general  if- 
fiie,   13  itf  14  Car.  2.   c.  17. 

A  tax  laid  on  flocks  in  trade,   i  Ann.  Jl.  2.  c.  15. 

Duty  on  places  and  penfions,  31  Geo.  2.  c.  22. 

^-lilitary  offices  exempted,   31  Geo.  2.  c.  22.  f.  24. 

Duties  on  places,  i3c.  how  paid,   32  Geo.  2.  c.  33. 

Offences  againft  afts  for  paying  land  tax,  iSc.  excepted 
out  of  general  pardon,  2  Geo.  2.  c.  52.  /.  28,  35,  3g. 
See  20  Vin.  Abr.  157 — 162. 

2EaiCattO  liBIatlOJum,   An  impofition   laid  upon  corn. 

aCajCattO  i^O^lUircnfiS,  The  valuation  of  ecclefiaftical 
benefices  made  through  every  diocefe  in  England,  on  oc- 
cafion  of  the  pop&'s  granting  to  the  King  the  tenth  of  all 
fpirituals  for  three  years.  Which  taxation  was  made  by 
lyalter  bi(hop  of  Norwich,  delegated  by  the  pope  to  this 
office  in  38  Hen.  3.  and  obtained  till  the  19th  of  Edw.  i. 
when  a  new  taxation  advancing  the  value,  was  made  by 
the    bi(hops   of   Wimhefler   and    Lincoln,     Cowell,  edit. 

SCaX^fSi,  Two  officers  yearly  chofen  in  Cambridge, 
to  fee  the  true  gage  of  all  weights  and  meafures:  'I'he 
name  took  beginning  from  taxing  or  rating  the  rents  of 
houfes,  which  was  anciently  the  duty  of  their  office. 
Id.   ib. 

2Daploj!S,  regulations  of  journeymen  taylors  in  London, 
7  Go.  I.  (t.  I.  c.  13. 

SCeft,  Dities  granted  on  coffee,  tea,  chocolate  and 
fpices,  b  i£  1  W.  ■^.  c.  1,  3^4  Ann.  f.  4.  /  5.  10 
Ann.  c.  26.  /  32. 

Inland  duties   impofed   on   coffee,  tea,  and  chocolate, 

10  Geo.  I.  c.  10.     Penalty  of  counterfeiting  mark,  Ibid, 

/  32- 

Penalty  of  adulterating  tea,  ii  Geo,  i.  c.  30./  5. 
4  Geo.  2.  c.  14.  f.  II. 

Tea   to   be  imported  only  from  the  place  of  growth, 

1 1  Geo.  I .  c.  30.  /.  8. 

The  land  duties  on  tea  altered,   18  Geo.  2,  c.  26. 

Drawback  on  tea  taken  oit,   18  Geo.  2.  c.  26.  /  5. 

India  company  may  import  tea,  by  licence,  from  Eu- 
ropean pons,   J 8  Geo.  2.  c.  26.  f.  10. 

Tea  may  be  imported  to  Ireland  and  the  plantations 
without  paying  inland  duty,   2i  Geo.  2.  c.  14. 
'    Tea  above  fix  pounds  in  Britifh  (hips  come  from  abroad, 
and   not  employed  by   the  India  company,  forfeited,  28 
Geo.  2-  c.  21. 

2Ccam  and  SnijCamC,  (From  the  Saxon  Tyman,  i.  e. 
Propagare,  to  teem  or  bring  forth,)  Signifies  a  royalty 
granted  by  the  King's  charter  to  the  lord  of  a  manor, 
for  the  having,  reftraining  and  adjudging  bond-men,  neifs 
and  villains,  with  their  children,  goods  and  chattels 
in  his  court.  Tyman  in  Saxon  fignifies  alfo  advocate. 
Cowell,  edit.  1727. 

SneOiUJs^pennV,  (Tething- penny,  Thir ding  penny,  Tith- 
ing-penny,)  A  fmall  tax  or  allowance  to  the  (heriff  from 
each  tithing,  towards  the  charge  of  keeping  courts,  isfc. 
from  which  duty  fome  of  the  religious  were  exempted  by 
exprefs  charter   fr^m  the  King.      Cowell,  edit.  1727. 

2CcinlanD,  Teinlanda,  Tainland  or    Thainland,    As   if 
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we  fhould  fay  the  land  of  a  Thaine  or  nohle  perfoh. 
According  to  dome/day.  Land  holden  by  kriight's  fer- 
vice  was  called  Tainland,  and  holden  in  focagc,  Heveland, 
Co.  on  Lit.  JeSl.  117. 

2CcUer,  Is  an  officer  of  the  exchequer,  of  which  there 
are  four  ;  whofe  office  is  to  receive  all  monies  due  to  the 
King,  and  to  give  the  clerk  of  the  pell  a  bill  to  charge 
him  therewith.  They  alfo  pay  to  ail  peifons  any  money 
payable  by  the  king,  by  warrant  from  the  atidilor  of 
the  receipt,  and  make  weekly  and  yearly  books,  both  of 
their  receipts  and  payments,  which  they  deliver  to  the 
lord  trea fur er.     Cowell,  edit.  1727.     See  (CccijCtiUCr* 

SDelltgrapljiaC,  Are  written  evidences  of  things  part: 
It  is  compounded  of  the  Sax.  Te'.lan,  dicere,  and  of 
the  Greek  yfaipoi  fcribo,  quafi  a  telling  any  thing  by  wri- 
ting.     Coivell,  edit.  1727. 

SCellMOJC,  Is  that  work  or  labour  which  the  tenant 
was  bound  to  do  for  his  lord  for  a  certain  number  ot 
days :  From  the  Sax.  Tallan,  numerare,  and  ivorc  opus. 
It  is  mentioned  in  Thorn,   Anno  1364, 

aCcmentalc  or  aCcumcntale,  a  tax  of  two  Shillings 

upon  every  plough-land.    Hov.  Hijl.    /.  419. 

SCenipIaciS,  or  iinigljtis  of  iljc  SCcnHilc,  {Templarii,) 

Was  a  religious  order  of  knighthood,  .nltitnted  about  the 
year  11 19,  and  fo  called,  becaufe  they  dwelt  in  part  of 
the  buildings  belonging  to  the  Temple  at  Jerufalem,  and 
not  far  from  the  fepulchre  of  our  Lord.  They  entertain- 
ed chriftian  flrangers  and  pilgrims  charitably,  and  in  their 
armour  led  th^m  through  the  Holy  land,  to  view  the  fa- 
cred  monuments  of  chriftianity,  without  fear  of  infidels; 
for  at  firft  their  profeffion  was  to  defend  travellers  from 
highwaymen  and  robbers.  This  order  continuing  and 
encreafing  for  near  two  hundred  years,  was  far  fpread 
in  Cbrijlendom,  and  particularly  here  in  England.  But 
at  length  fome  of  them  at  Jerufalem,  falling  away  ('as 
fome  authors  report)  to  the  Saracens  from  chriftianity, 
or  rather  becaufe  they  grew  too  potent  and  rich,  the 
whole  order  was  fuppreffed  by  Cletnent  ^intus,  anno 
1307.  by  the  council  oi  Vienna  1312.  and  their  fubftance 
given  partly  to  the  knights  of  St.  John  oi  Jerufalem,  and 
partly  toother  religious.  Cajfan.  de  gloria  mundi,  par.  9. 
Confid.  4.  And  fee  Anno  i  Edw.  i,  cap.  24.  Thefe 
flouriflied  here  in  England  from  Henry  the  fecond's  days, 
till  they  were  fuppreffed.  They  had  in  every  nation  a 
particular  governor,  whom  BraiJon,  lib.  i.  cap.  10.  calls 
Magijlrum  Militia  Templi.  The  majfer  of  the  Temple 
here  was  fummoned  to  parliament,  49  H.  3.  w.  11.  in 
Schedula.  And  the  chief  minifter  of  the  Temple  church 
in  London,  is  ftill  called  Majler  of  the  Temple.  Of  thefe 
knights  read  Mr.  Dugdale's  Antiquities  of  IVarwichfhire, 
fol.  "job.  In  ancient  records  they  were  alfo  called  Fra- 
tres  Militia  Templi  Solomonis.  Mon.  Angl,  2.  par.  fo!, 
554,  b.  About  nine  years  after  their  inffitution,  they 
were  ordered  by  a  council  held  at  Triers,  to  wear  a  whi  e 
garment,  and  afterwards  in  the  pontificate  of  pope  Eu- 
genius,  they  wore  a  red  crofs  on  their  garments.  The 
Temples,  which  we  now  call  the  Inns  of  Court,  was  the 
place  where  they  dwelt,  and  in  the  Middle  Temple  the 
King's  treafure  was  kept.      Cowell,  edit.  1727. 

Templars  land  (hall  be  forfeit  for  eredhng  their  crofle^, 
St.  Weflm.  2,     13  Ed.  I.  c.  33. 

The  jurifdiftion  of  the  confervators  of  their  privileges 
reftrained,  St.  IVeJim.  2.      i^Ld.  i.  c.  43. 

The  lands  of  the  Templars  given  to  tliC  hofpitals  of 
Jerufalem,  St.  de  terr.  Tempi.    17  Ed.  2.  Jl.  3. 

SEempO^altiCSl  of  315i(J)0]JS,  {Temporalm  Epifcoporum,) 
Are  fuch  revenues,  lands,  and  tenements,  and  lay-fees, 
as  have  been  laid  to  biQiops  fees,  by  Kings  and  other  great 
perfonages  of  this  land,  from  time  to  time,  as  they  are 
barons,  and  lordrof  the  parliament.  See  Spiritualties  of 
Bifhops.  From  the  31  £.1.  to  the  time  of  the  reformation, 
a  cu(tom  did  obtain,  that  when  bifliops  received  fiom  the 
^mi\.\\w  temporalties,  they  did  by  a  folemn  form  in  wri- 
ting renounce  all  rights  to  the  faid  temporalties  by  virtue  of 
any  papal  provifion,  and  acknowledged  the  receipt  of  them 
only  owing  to  the  King's  bounty.  This  praaice  began  ( n 
the  occafion  of  a  bull  of  pope  Gregory  8.  which  coiilerred 
the  fee  of  IVorcefter  upon  William  de  Gainfborough,  and 
committed   to  him  AdminiJiratimem  fpiritualium  V  tem- 

P'.ralium 
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{irallum  eplfcopatus  prad!^!.^— Which  claufe  the  King 
obliged  hitn  to  renounce,  and  ordered  a  like  renunciation 
al^va^s  to  beobferved.      Cawell,   edit.  i-]2-]. 

SCemptatiO,  or  Tcmatio,  AfTay  or  trial,  temptatk  pa- 
nh  fiat  bis  in  anno.     Cart.  20  Edw.  I.   n.  51. 

SnempiIlS  pcironi0,  Maft-time,  which  is  from  Mi- 
chaelmas to  St.  Martin's  day,  No-oemb.  11.  After  it  was 
called  retropannagium.      Cowell,  edit.  I'J'i-']. 

Ccmptts  pinjticDini.s  (j  ftumationts,  The  feafon  of 

killing  the  buck  and  the  doe.      Id.  ib.     See  ^rifniaCtO, 

SCctta,  Was  that  which  wc  now  call  a  coif  :  It  is  men- 
tioned in  a  courxil  held  at  Lambeth,  anno  1 28 1,   cap.  22. 
2ncn<lHCtC5S,  (mentioned  in  ftat.  23  £//z.  cap.  4J  Are 
houfcs  for  habitation,  tenements  or  places  to  live  in,  held 
of  another.     Coivell,  edit.  1727. 

2Ccnant,  {Tenens,  from    the   Latin    tenere,  to    hold,) 
Signifies  one  that  holds  or  pofTefies  lands  or  tenements  by 
any  kind  of  right,    either  in   fee,    for   life,  year',  or   at 
will.     The  word  in  law  is  ufed  with  divers  additions,  as 
tenant  in  dower,  which  is  (he  that  pofTefles  land  by  virtue 
of   her  dower,     Kiichin,  fol.  160.      Tenant   per  Jlatute- 
nerchant,   that  holds   land  bv  virtue  of  a  ftatute  forfeited 
to  him.      Ibid.  fol.  172.      Tenant  in  frank  marriage.     Ib. 
fol.  158.      He  that  holds  lands  or  tenements  by  virtue  of 
a  gift  thereof  made  to   him   upon  marriage   between  him 
and  his  wife.      Tenant  by  the  curtefy.    Id.  fol.  195.   He 
that  holds   for    his  life,   by  reafon  of  a  child  bogotten  by 
him  of  his  wife,  being  an  inheritrix,  and  born  alive.   Te- 
nant by  elegit,   that  holds  by  virtue  of  the  writ  called  an 
elegit,     'tenant  in  mortgage,  that  holds  by  means  of  a  mort- 
gage.    Tenant  by  the  verge  in  ancient  demefne  (Id,  fol, 
81.)  is  he  that   is  admitted    by  the   rod   in  the  court  of 
ancient  demcfi  e.      Tenant  by  copy  of  court-roll  is  one  ad- 
mitted tenant  of  any  lands,  iSc.   within  a  manor,   which 
time  out  of  mind  have  been  demifable,  according  to   the 
cultom    of  the   manor.      l^'efl.    Symbol,   part,    I.    lib,  2. 
fell.  646.     Tenant  by  charter  is  he  that  holdeth  by  feoff- 
ment in  writing,  or  other  deed.     Kitchin,  fol,  57.  There 
was  alfo  tenant  by   knights- fervice,  tenant  in  burgage,  te- 
nant in  focage,    tenant  in  frank  fee,    tenant  in  villenage. 
So  is  there  tenant  in  feeftmple.     Kitchin,  fol.  150.      Te- 
vaht  in  fee-tail.     Id.   fol.  153.      Tenant  at  the  will  of  the 
lord,  according  to  the  cufiom  of  the  manor.  Id.  fol.  132,  & 
165.      Tenant  at  will  by  the  Common  latv.  Ibid.      Tenant 
upon   fufferance.    Ibid.      Tenant    of  ejiate   of  inheritance, 
S'aundf.  Praerog.  fol.  6.      Tencnt  in  chief,  that  holdeth  of 
the  King  in  right  of  his  crown.     F.  N,  B.  fol,  5.     Te- 
nant of  the  King  is   he   that  holds   of  the  perfon  of  the 
King,  Ibid,  or  as  fome  honour.    Ibid,     Very  tenant,   that 
holds  immediately  of  his    lord.     Kiichin,  f»l.  99.      For  if 
there  be  lord,   mefne   and   tenant  ;   the  tenant   is  very    te- 
nant of  the  mtfne,  but  not  to  the  lord  above:   Tenant per- 
avail.     See  Peravail,    PL   Cor,  197.    and  F.  N,  B.  fol, 
136.     See  Dyer's  Com.  fol.  25.  num.  156.     So  there  are 
z\io joint-tenants,   that  have  equal  right  in  lands  and  tene- 
ments  by  virtue  of  one  title.      Lit.  lib.  3.  cap.  3.     Te- 
nants in  common,  that  have  equal   right,    but   hold  by  di- 
vers titles.   Ibid.   cap.  4..      Particular  tenant,  Staundf.  Pre- 
rog.  fol.   13.   that  holds  only  for  his  term.     See  Cai^  in  Sir 
iPill.  Pellham'i  cafe,  /.  i.  /o/.  15.  called  term  for  life  or  years. 
SeePlowd.Cothir//'sc3k,fol.22.  Sole- tenant.  Kitchin,  fol. 
134.     He  that  hath  no  other  joined  with  him.     Several 
tenant  \s  oppoiite  to  joint-tenant,  or  tenants  in  common.   Te- 
nant to  the  pracipe  is  he  againfl  whom  the  writ  precipe  is 
to  be  brought.  Co.  Rep.  lib.  3.  cafe  of  Fines,  fol.  88.   Te- 
nant in  demefne,    13  Ed.  i.   cap.  9.      32  H.  8.  cap.  37.  is 
he  that  holdeth  the  demefnesof  a  manor  for  a  rent  with- 
out fervice.     Tenant  on  fervice,  20  Ed.  1.  Jiat,  1.  is  he 
that  holdeth  by  fervice.      See  Britton,  cap.  79.  in  princi- 
ple &  cap.  g6.   Car.  fealty,  csfc.     Tenant  by  execution.     32 
H.  8.  cap,  5.  that  holds  lands  by  virtue  of  an  execution 
upon  any  flatute,  recognizance,   i^c.   with  divers  others. 
Cowell,    edit.     1727.        See    iOtnt^tCltaittS,     CuttCfp, 

SDoiucr,  JLife^eaate,  (Eltate#2Cail,  KccoljErp. 

iSCenO,  Siems  to  fignify  as  much  as  to  offer,  (hew 
forth  or  endeavour ;  as  to  tend  the  eftate  of  the  party  of 
the  demandant.  Old  Nat.  Brev.  fol.  123.  To  tend  an 
averment.  Britton,  cap,  76.  To  tend  to  traverfe. 
Sinundf.  16.     Cowell,  edit.  1727. 
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2EclH)Ct,  (From  the  French  tendre,  i.  e.  tcner,  delica- 
tus,)  ufed  adjeftively  fignifies  the  fame  with  us  in  EngUJh, 
But  in  a  legal  fenfe  it  denotes  as  much  as  carefully  to  of- 
fer, or  circumfpedlly  to  endeavour  the  performance  of  any 
thing  belonging  to  us.  As  to  tender  rent  is  to  offer  it  at 
the  time  and  place  where  and  when  it  ought  to  be  paid. 
To  tender  his  law  of  fummons,  Kitchin,  fol.  197,  Is 
to  offer  himfelf  ready  to  make  his  law,  whereby  to 
prove  that  he  was  not  fummoned.     Cowell,  edit.  1727. 

Tender,  is  an  offer  to  pay  a  debt,  or  perform  a  duty. 
In  every  plea  of  tender,  where  money  is  the  thing  de- 
manded by  the  adion,  and  the  debt  or  duty  is  not  dif- 
charged  by  the  tender  and  refufal,  money  may  be  brought 
in  without  leave  of  tie  court :  But  as  other  things,  as  well 
as  money,  may,  where  a  tender  is  pleaded,  be  brought 
into  court,  this  is  with  more  propriety  called  bringing  in- 
to court  generally,  than  a  bringing  money  into  court. 
In  all  other  cafes,  the  leave  of  the  court  muft  be  had, 
before  money  can  be  brought  into  court.  The  rule, 
under  which  this  leave  is  granted,  is,  as  in  the  cafe  of 
an  ejciSment  by  a  mortgagee,  founded  upon  a  particular 
a£t  of  parliament.  In  other  cafes,  it  is  founded  upoa 
that  difcretionary  power,  which  is,  for  the  furtherance 
of  jufHce  vefted  in  the  court.  By  the  difcretionary  rule 
it  is  fometimes  ordered,  that,  upon  bringing  money  into 
court,  all  proceedings  in  an  action  (hall  be  flayed.  At 
other  times  it  is  ordered,  that  the  money  brought  into 
court  (hall  be  ftruck  out  of  the  plaintiff's  declaration, 
and  that  the  plaintiff  (hall  not,  at  the  trial  of  the  iffue, 
be  permitted  to  give  any  evidence  as  to  this  money.  This 
rule,  by  which  the  money  brought  into  court  is  ordered 
to  be  ftruck  out  of  a  declaration,  is,  from  its  being  more 
frequently  granted  than  that  by  which  it  is  ordered  that 
the  proceedings  (hall  be  ftayed,  called  the  common  rule. 
5  Bac,  Abr,  i. 

1.  By  whom  a  tender  maj  be  made',  and  what  is  a 
good  tender. 

2.  Jft  what  place,  and  at  what  time  a  tender  muji  be 
made. 

I,  By  whom  a  tender  may  be  made;  and  what  is  a 
good  tender. 

Wherever  the  right  of  tendering  is  perfonal,  it  cannot 
be  exercifed  by  any  other  than  the  party  in  whom  it  is. 
7  Rep,  13.      1  Inji,  208. 

A  tenant,  who  is  liable  to  a  writ  oi  cejfjvit,  muft,  if 
he  would  prevent  the  l«rd  from  t«coveting  is  land,  in 
perfon  tender  his  rent,  which  is  in  arrear.  Bro.  Tend, 
pi.  29.      Term  de  Ley  102. 

If  a  feoffment  is  made,  with  condition  that,  if  the 
feoffor  pays  a  fum  of  money  to  the  feoffee,  it  (hall  be 
lawful  for  the  feoffor  and  his  heirs  to  enter,  and  the 
feoffor  dies  before  tlic  money  is  paid,  no  tender  can  be 
made  either  by  his  heir  or  executor:  For  the  right  of 
tendering  is  in  that  cafe  perfonal,  the  meaning  being  the 
fame,  as  if  the  words  had  been,  if  the  feoffor  during  his 
life  pays  the  money.     2  hijl.  208. 

But  if  a  tender  is  made  by  a  fervant,  or  by  a  ftranger, 
on  the  behalf  and  by  the  defire  of  the  party,  it  is  as 
good  as  if  made  by  the  party  himfelf.  Cro,  Eliz,  48. 
Crop  V  Hambleton, 

Wherever  the  right  of  tendering  is  not  perfonal,  a 
tender  may  be  made  by  any  perfon,  who  is  a  privy  to  the 
party  in  whom  it  originally  was.  Latch  107.  7  Rep,  13. 
I  In/}.  2o6,  207,  208. 

If  a  feoffment  is  made,  with  condition  that,  if  the 
feoffor  pays  a  fum  of  money  to  the  feoffee  on  a  day  cer- 
tain, it  (hall  be  lawful  for  the  feoffor  and  his  heirs  to 
enter,  and  the  feoffor  dies  before  the  day,  a  tender  may 
be  made  at  the  day,  either  by  the  heir  of  the  feoffor,  as 
privy  in  blood,  or  by  his  executor,  as  privy  in  repre- 
fentation;  becaufe  the  right  of  tender  is  not  in  this  cafe 
perfonal.      I  InJi.  206,  208,  209.     4  Rep,  120. 

A  teftator  devifed  hnd  to  Anne  his  wife  for  life,  re- 
mainder to  Daniel  b.li  fecond  fon  in  fee;  provided  never- 

thelefs 
A- 
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thelefs,  that,  if  Nathaniel  his  third  fon  (hould,  within 
thiee  months  after  the  death  of  the  teftator's  wife,  pay 
the  fum  of  500/.  to  Daniel,  his  executors  or  adminiftra- 
tors,  then  he  devifed  it  to  Nathaniel  and  his  heirs.  As 
Nathaniel,  who  furvived  the  teftator,  died  in  the  life  time 
of  the  teftator's  wife,  a  duubt  arofe,  whether  the  heir  of 
Nathaniel  fhould,  on  payment  or  tender  of  the  money 
within  the  time  limited,  be  intitled  to  the  land?  The 
opinion  of  Parker  Canceller,  and  "Jekyll  mafter  of  the 
Rolls,  who  both  confidered  it  as  a  meer  legal  queftion, 
was,  that,  as  the  right  of  paying  or  tendering  the  money 
was  not  in  this  cafe  perfonal,  it  defcended  to  the  heir  of 
Nathaniel.    10  Mod.  419,  424,  425.    Marks  v.  Marks. 

Wherever  a  grant  is  of  an  cltate,  with  condition  to 
be  void  upon  tendering  fomething  therein  mentioned,  a 
tender,  if  the  right  of  making  it  is  not  perfonal,  may 
be  made  by  any  perfon,  although  not  a  privy  to  the 
grantor,    tho'    afterwards    intererted    in    the   condition. 

1  In/}.  206,  207. 

It  is  in  general  true,  that  no  tender  can  be  by  a  meer 
ftranger,  who  has  no  intereft  in  the  condition,  upon 
which  the  right  of  tendering  is  founded.      I  Inji.  107. 

If  the  money,  due  upon  a  mortgage  of  an  infant's 
cftate,  is  tendered  by  a  perfon,  who  is  neither  guardian 
of  the  infant,  nor  has  any  intereft  in  the  eftate  ;  this  is 
a  void  tender.     Qo.  Etiz.   132.     Ifatkins  v.  Ajbwicke. 

But  any  perfon  may  make  a  tender,  on  the  behalf  of 
an  ideot,  of  any  age  whatfoever ;  for  the  law,  by  rea- 
son of  his  abfulute  difability  to  act  for  himfelf,  allows 
this  to  be  done  out  of  charity.      i  InJl.  206. 

A  tender  is  not  good,  unlefs  the  perfon,  who  makes 
it,  declares  upon  what  account  it  is  made.  Latch  70. 
IVarner  v.  Harding. 

It  is  not  enough  for  the  party,  who  propofes  to  make 
a  tender,  to  fay  he  is  ready  to  pay  a  debt,  or  perform  a 
duty:  But  he  mufl  make  an  actual  offer,  to  pay  the 
one  or   perform   the   other,      i  Leon.  71.      2  Lev.  209. 

2  Lev.  104.      12  Mod.  353. 

A  mortgagor  faid  to  a  mortgagee,  here  I  am  ready  to 
pay  you  the  money  due  on  the  mortgage:  But  kept  the 
money,  which  was  in  a  bag,  all  the  time  under  his 
arm  ;  this  was  held  to  be  no  good  tender.  Nay  74. 
Suckling  V.  Coney. 

But  an  aiflual  tender  of  money  in  a  bag  is  a  good  tender, 
provided  it  can  be  proved,  that  the  fum  propofed  to  be 
tendered  was  in  it:  For  it  is  ufual  to  carry  money  in 
bags;  and  it  is  the  duty  of  the  party  who  receives  it  to 
tell  it,  and  fee  that  there  is  no  bad  money.  5  Rep.  115. 
JVade's  cafe.      I  InJl.  208. 

A  contract  was  made  by  A.  to  pay  B.  ten  thoufand 
pounds,  upon  his  transferring  to  A.  or  his  order,  one 
thoufand  pounds  South  Sea  ftock.  B.  for  the  fake  of  in- 
titling  himlelf  to  the  money,  made  an  atSlual  transfer  of 
the  ftock,  and  aftei  wards,  becaufe  A.  did  not  come,  or 
fend  his  order,  to  accept  the  ftock  and  pay  for  it, 
the  transfer  was  vacated.  Str.  777.  Duke  of  Rutland 
V.  Hod/on. 

But  this  feems  to  have  been  done  ex  abundant/  cautela  ; 
for  it  has  been  held,  that  an  adtual  transfer  is  not  ne- 
celTary  in   a  tender  of  ftock. 

In  covenant  the  plaintiff  declared,  that  the  defendant 
had  agreed  to  pay  him  2000/.  upon  his  transferring  to 
the  defendant  looo/.  Hudfon's  Bay  ftock  ;  and  the  plain- 
tiff averred,  that  he  was  ready  at  the  day  and  time, 
and  offered  to  transfer  the  ftock.  It  was  held  that  this, 
aJthough  there  was  no  adlual  tender,  was  a  tender  fuffi- 
cient  to  intitle  the  plaintiff  to  the  money.  Ld.  Raym. 
686,      Lancafnire  v.  Killingivorth,    12  Mod.  530. 

A  tender  of  mote  than  is  due  is  good  for  what  is  due  : 
For  omne  majus  continet  in  fe  minus ;  and  it  is  at  the 
peril  of  the  perfon  to  whom  the  tender  is  made,  if  he 
takes  more  than  his  due.  5  R(p.  115.  TFade\  cafe. 
Str.  916. 

If  the  condition  of  a  bond  is,  that  the  obligor  fliall, 
at  a  day  and  place  certain,  pay  20/.  or  deliver  10  kine, 
at  the  then  choice  of  the  obligee,  a  tender  muft  be  both 
of  the  money  and  the  kine.  i  Leon.  68.  Fordley's 
cafe. 

Vol.  II.  N"  129. 
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A  tender  in  any  money  coined,  upon  which  there  is 
the  King's  ftamp,  is  good  ;  for  all  fuch  money  is  cur- 
rent in  proportion  to  its  value  without  any  proclama- 
tion. Comb.  387.  Dixon  v.  IFilloughs.  l  InJl.  207. 
Salk.  446. 

If  a  contra(3  is  to  pay  loo/.  in  any  foreign  coin,  a 
tender  to  the  amount  of  that  fum  in  any  current  coin 
of  this  kingdom  is  good.     Lat.  84.  Ward  v.  Ridg-uiin. 

If  money  is  made  current  by  proclamation  at  a  higher 
rate  than  its  intrin'fick  value,  a  tender  in  fuch  money 
according  to  the  value  it  is  current  at,  is  good.  5  Bac. 
Abr.  5. 

Queen  Elizabeth  had  fome  mixed  money  coined  at 
the  Mint,  and  fent  it  into  Ireland,  with  a  proclamation 
to  be  current  there  at  a  certain  value;  and  by  the  fame 
proclamation  a  flop  was  put  to  the  currency  of  all  other 
coins  in  that  kingdom.  It  was  held  that  a  tender  made 
in  this  money  was  good,  Dav.  18.  I'he  Cafe  of  mixed 
Money,  ' 

But  if  ihe  money,  which  has  been  tendered,  becomes 
afterwards  current  at  lefs  value,  than  it  was  current  at 
when  the  tender  was  made,  the  party  who  refufed  to 
accept   it   muft  bear   this  lofs.    5  Bac.  Abr.  5. 

In  debt  for  rent,  the  defendant  pleaded  a  tender  of  the 
reiit  in  pieces  of  EngUp  money  called  ftiillings,  every  one 
of  which  was,  at  the  time  of  the  tender,  current  at  the 
value  of  twelve-pence,  and  that  he  yet  is  ready  to  pay 
the  rent  in  the  faid  pieces  at  that  value,  and  brings  the 
fame  into  court.  The  plaintiff  demurred,  and  for  caufe 
alledged,  that,  before  the  bringing  of  the  adlion,  the  faid 
pieces  of  money  were  by  proclamation  made  current  only 
at  the  value  of  fix-pence:  But  he  afterwards  thought 
proper  to  accept  the  money,  according  to  the  value 
when  the  tender  was  made,  Dyer^i.  Barrington  \, 
Potter.      Dav.  27. 

If  any  foreign  coin  is  made  current  in  this  kingdom 
by  proclamation,  a  tender  in  fuch  money  is  good,  for 
it  thereby  becomes  lawful  money  of  this  kingdom.  5 
Rep.  1  14.      Wade's  cafe.      I  Inft.  207, 

If  the  money  tendered  is  once  accepted,  the  acceptor 
has  no  remedy,  although  fome  of  it  be  counterfeited,  or 
deficient  in  value,  or  although  there  is  not  fo  much  as  it 
was  tendered  for;  becaufe  it  was  his  duty  to  have  exa- 
mined and  told  it,  before  he  accepted  it,      i  Inft,  208. 

The  party  to  whom  money  was  tendered,  had  accep- 
ted it,  and  put  it  into  his  purfe:  But,  upon  examining 
before  he  left  the  place,  he  found  fome  counterfeit  pieces 
amongft  it,  and  for  this  reafon  ret'ufed  to  carry  the  mo- 
ney away  with  him.  It  was  held,  that,  as  he  had  not 
objedled  to  the  money  before  he  did  accept  it,  he  could 
not  do    this  afterwards.     5  Rep.  115, 

A  tender  of  a  bank  note,  as  money,  is  not  flri£lly 
fpeaking  a  legal  tender:  But  If  the  tenderer  offers  to  turn 
it  into  money,  that  makes  it  a  good  tender.  Eq.  Cafes 
Abr.  319.      A u ft  in  v.    The  Executor  of  Dodwell, 

It  feems  reafonable,  that  a  tender  of  any  fort  of  goods 
(hould,  unlefs  they  are  to  be  delivered  according  to  fome 
fample,  be  made  in  a  middling  kind  of  goods  of  the  fort. 
5  Bac,  Abr,  6, 

2.  At  what  place.,  and  at  what  time  a  tender  mvfi  It 
made. 

If  the  contradi  is,  that  money  in  grofs,  or  rent 
iffuing  out  of  land,  (hall  be  paid,  or  that  goods  (hall 
be  delivered,  at  a  place  certain,  a  tender  can  only  be 
made  at  fuch  place.  Bro,  Tend,  pi,  17.  Bro,  Cend. 
pi.  17.      I  Inft.  210.     Freem.  149. 

If  no  place  is  appointed  for  the  payment  of  money 
in  grofs,  a  tender  muft  be  made  at  whatever  place 
the  perfon,  to  whom  it  is  due,  happens  to  be :  But, 
if  he  is  out  of  England,  the  party  who  ought  to  pay  the 
money  is  not  bound  to  go  out  of  the  realm  to  feek  him. 
Bro.   Tend.  pi.  I  ■J.      I  Infl.  2lo. 

So,  in  the  cafe  of  money  due  upon  a  mortgage,  it  was 

formerly   held,  that   this,  which   is  fo  be  confidered  in 

grofs,  and  collateral  to  the  title  of  the  land,  muft,  if  no 

place    is    appointed    for    the    payment   thereof,    be   ten- 
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dered    to  the   perfon,  if  he  is  within  England,     i  Injl. 

210, 

But  it  has  been  held  in  the  court  of  Chancery,  that  a 
tender  to  the  perfon  is  not  in  fuch  cafe  neceflary. 

A  mortgagor,  after  a  mortgagee  was  in  pofTeffion  un- 
der a  forfeited  mortgage,  wen:  to  the  mortgagee's  houfe 
with  money  fufficient  to  redeem  the  eftate,  and  tendered 
it  there :  But  it  did  not  appear  that  the  tender  was  to  the 
mortgagee,  or  that  he  was  in  the  houfe  at  the  time  ;  yet 
this  was  held  to  be  a  good  tender.  i  Chan.  Ca.  29. 
Manning  v.  Barges. 

Perfonal  notice  was  given  to  a  mortgagee,  the  day  be- 
fore the  25th  day  of  March  1722,  that  the  mortgagor 
would,  on  the  25th  oi  September  following,  between  the 
hours  of  ten  and  twelve  in  the  forenoon,  tender  the  prin- 
cipal money,  which  was  1000 1,  and  all  intereft  due  there- 
on, in  Lincoln's  Inn  Hall,  and  a  tender  was  accordingly 
made.  It  was  objefted,  that,  no  place  being  appointed 
in  the  mortgage  deed  for  the  payment  of  the  money,  the 
tender  ought  to  be  made  to  the  mortgagee  in  perfon  :  But 
the  tender  was  held  to  be  good,  and  by  King  Chancellor, 
the  money  being  lent  in  town,  and  no  objeftion  made  by 
the  mortgagee  to  the  place  where  notice  was  given  him, 
it  would  be  very  hard  to  compel  the  mortgagor  to  travel 
with  this  great  fum  of  money  loOxford  where  the  mort- 
gagee lives.      2  IVtll.  378.      Gyles  v.  Hale. 

If  no  place  is  appointed  for  the  payment  of  rent  ifTuing 
out  of  land,  a  tender  upon  the  land  is  good,  for  it  is  not 
in  this  cafe  necelljry  to  make  a  tender  to  the  perfon.  i 
In/i.  210,  211.     Bro.  Tend.  pi.  18.  pi.  38. 

But  although  a  tender  to  the  perfon  is  not,  in  the  cafe 
of  rent  ifTuing  out  of  land,  neceflary,  a  tender  made  to 
the  perfon  would  be  good.  Cro.  Eliz.  48.  Crap  v.  Ham- 
bleton. 

If  any  fpecial  corporal  fervice  is  referved  in  a  grant  of 
land,  this,  although  ifiuing  out  of  land,  muft  be  tender- 
ed to  the  perfon  of  the  grantor  ;  and  the  tenant  muft 
feek  him  to  whom  it  ought  to  be  done,  if  he  is  within 
England.      \InJi.  210,   211.      Bro.  Tend.  pi.  17. 

If  no  place  is  appointed  for  the  delivery  of  heavy  goods, 
a  man  is  not  to  bound  to  carry  fuch  goods  with  him, 
and  lender  them  to  the  perfon  to  whom  they  ought  to  be 
delivered  ;  for,  if  he  goes  to  fuch  perfon  to  know  at  what 
place  he  will  receive  them,  and  afterwards  tenders  them 
at  that  place,  it  is  a  good  tender,     j  hiji.  210. 

Every  tender,  whether  it  be  given  by  the  Common 
law,  or  by  ftatute,  muft  be  made  before  an  adtion  is 
commenced.  Bro.  Tend.  pi.  9.  21  Jac.  1.  c.  16.  /.  5. 
In  trefpafs  the  defendant  pleaded,  that  he  tendered 
amends  before  the  a£lion  commenced,  to  wit  the  2d  day 
of  Oiiober.  The  plaintiff  replied,  that,  before  this  ten- 
der he  had  fued  out  a  latitat,  tejle  the  laft  day  of  the  prece- 
ding Trinity  tetm,  and  had  thereupon  procured  the  defen- 
dant to  be  arretted.  Upon  a  demurrer  this  tender  was 
held  to  be  void  :  For  a  tender,  after  the  fuing  out  of  an 
original  writ,  comes  too  late.  Cro.  Car.  264.  ff-^atts  v. 
Baker. 

But  where  a  tender  has  in  faiS  been  made  before  a  writ 
is  fued  out,  the  court,  out  of  which  fuch  writ  iflues, 
will  upon  application  take  care,  that  the  tender  fliall  not 
be  made  void,  by  any  relation  of  fuch  writ  to  a  day  an- 
terior to  the  tender.     5  Bac.  Abr.  7. 

A  defendant  pleaded  a  tender  on  the  4th  day  of  May 
ante  diem  exhibitienis  billa.  The  plaintiff  replied  non  ob- 
tulit  ante  diem  ;  and,  in  order  to  ouft  the  defendant  of 
the  benefit  of  his  tender,  made  up  the  paper  book  with  a 
general  memorandum.  As  by  this  means  the  writ  would 
have  related  to  the  firft  day  of  the  term,  which  was  be- 
fore the  4th  of  May.,  the  court  of  King's  Bench,  on  af- 
fidavit being  laid  before  them  that  the  writ  was  not  fued 
out  till  the  fixth  day  of  May,  made  a  rule  that  the  plain- 
tiff (hould  make  his  memorandum  fpecial,  as  to  the  time  of 
fuing  out  the  writ.     Str.  638.  Smith  v.  Key. 

A  tender  was  pleaded  to  have  been  made,  on  the  13th 
day  of  January.  The  plaintiff  replied  an  original  teJle 
the  fecond  day  of  January.  Upon  application  of  the 
defendant,  the  court  of  Chancery  ordered  the  teJle  of  ihe 
original  to  be  altered,  from  the  2d  day  of  January,  the 
--•ntTjon  teJle  day  of  an  original  returnable  on  the  OSlave 
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\  of  St.  Hilary,  to  the  fixteenth  day  of  January.,  on  which 
day  the  inlfruflions  for  the  original  were  left  wilh  the 
cuifitor.      2  Barn.  289.     Hill  v.  JVilliams. 

In  trefpafs  damage  feafant,  a  tender  muil  be  made  be- 
fore the  beaftb  are  diftraijted,  or  between  the  time  of  dif- 
training  and  impounding  them.    2  /«/?.  107.    8  Rep.  147. 

If  the  tender  is  made  befure  the  beads  are  dilhained, 
the  diftraining  them  afterwards  is  .unlawful,  ///z.  A''. 
B.  6g.     I  //;/;.  107.     8  Rep.  147. 

If  it  is  made  after  the  diftrcfs,  and  before  the  bfafts  are 
impounded,  the  impounding  them  afterwards  is  unlaw- 
ful.    F.  N.  B.  69.     I  Inji.  107.     8  Rep.  147. 

But  a  tender  is  not  good  after  the  bealts  are  impound- 
ed ;  for  as  they  are  then  in  cvjiodia  Ugis,  rhe  party  who 
dilhained  has  no  power  to  deliver  thern.  5  R.ep.  76. 
Pilkington's  cafe.      Cro.  Eliz.  813.      8  Rep.  l^-j. 

If  divers  beads  are  diftrained,  and  only  one  of  them  is 
impounded  before  a  tender  is  made,  fuch  tender  is  not 
good.      Lutiv.  1262.      Alwaies  V.  Brovan. 

But,  after  the  right  of  making  the  diflrefs  has  been 
tried  in  replevin,  the  plaintiff  in  this  aftion,  notwith- 
ftanding  there  is  judgment  of  return  irreplevifMe  for  the 
avowant,  may  tender  the  damages  awarded,  and  if  his 
cattle  are  not  thereupon  delivered,  he  may  have  an  ac- 
tion of  detinue  for  them.      8  Rep.  147.      1  InJl,  107. 

If  money  is  to  be  paid,  or  goods  are  to  be  delivered, 
at  a  place  certain,  upon  or  before  a  day  certain,  a  tender 
cannot  be  made  before  the  laft  day  appointed  for  the  pay- 
ment of  fuch  money,  or  the  delivery  of  fuch  goods,  i 
Injh  211.  Plowd.  172,  173.  Bro.  Tend.  pi.  ^^.l,  5 
Rep.  1 1 4. 

A  tender  and  transfer  of  ftock  was  made  at  the  utmoft 
convenient  time,  before  the  (hutting  of  the  books  at  one, 
which  was  the  ufual  hour  for  (hutting  the  books  of  that 
ftock :  But,  the  party  who  had  contradled  for  the  ftock, 
not  being  there  to  accept  and  pay  for  it,  the  transfer  was 
vacated  before  the  books  were  (hut.  As  there  was  more 
bufinefs  that  day,  than  could  be  tranfafled  in  the  morn- 
ing, the  books  were  opened  again  in  the  afternoon  ;  and 
feveral  transfers  were  made.  Upon  the  trial  of  an  a<flion, 
brought  for  the  money  which  was  to  have  been  paid  on 
transferring  this  ftock,  the  jury  found  for  the  plaintiff: 
But  a  new  trial  was  granted.  Upon  the  fecond  trial, 
which  was  at  bar,  it  was  held  by  the  court  of  King's 
Bench,  that  this  tender  was  not  good  :  For  that  the  ge- 
neral rule,  that  a  tender  muft  be  at  the  uttermoft  conve- 
nient time  of  the  day,  ought  not  to.  be  broke  through, 
except  in  cafci  of  neccffity  ;  and  that  in  the  prefent  cafe 
there  was  no  neceility  to  do  this,  bccaufe,  as  the  books 
were  opened  in  the  afternoon,  and  the  defendant  might 
have  been  then  ready  to  accept  and  pay  for  the  ftock,  the 
tender  ought  to  have  been  made  at  the  uttermoft  conve- 
nient time  before  the  fliuttingof  the  books  for  that  day. 
5/r.  777.   Duke  of  Rutland  V.  Hodgfon.      Rayrn. 6^8. 

If  money  is  to  be  paid,  or  goods  are  to  be  delivered, 
at  a  place  certain,  notice,  although  no  time  is  fixed  for 
fuch  payment  or  delivery,  may  be  given  to  the  party,  to 
whom  the  payment  or  delivery  is  to  be  made,  that  the 
money  will  be  paid,  or  the  goods  delivered,  upon  a  day 
therein  mentioned  ;  and  a  tender  at  the  uttermoft  conve- 
nient lime  of  that  day  will  be  good,     i  Irij^.  211.     Dyer 

354- 

If  a  man  is  bound  to  pay  20/.  at  any  time  during  his 
life,  at  a  place  certain,  the  obligor  cannot  tender  the 
money  when  he  will,  for  tben  the  obligee  would  be  un- 
der a  neceffity  of  perpetual  attendance  :  Dut,  if  he  gives 
notice  to  the  obligee,  that  upon  a  day  certain  he  will  pay 
the  money,  a  tender  at  the  place  at  the  uttermoft  conve- 
nient time  of  that  day  is  good.  8  Rep.  92.  Frances's 
cafe. 

Although  no  time  is  fixed  for  the  payment  of  money, 
or  delivery  of  goods,  if  the  party,  who  ought  to  pay  the 
money,  or  deliver  the  goods,  at  a  place  certain,  acciden- 
tally meets  the  party,  to  whom  fuch  payment  or  delivery 
ought  to  be  made,  at  the  place,  he  may  tender  the  mo- 
ney or  goods.  I  Jnji.  202,  211.  5  Rep.  114,  Cro. 
Eliz.  14. 

For  more  learning  on  thisfuhjeS},  fee  20  Vin.  and  5  Bac. 
Abr.    //'/.  Tender, 
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jEcncntCnt,  (  Tenemmium )  Signifies  properly  a  houfe 
or  home-ftall  ;  but  more  largely  it  compreljends  not  only 
a  houfe,  but  all  corporeal  inheritances  ifluing  out  of,  or 
exetcifeable  with  the  fame.  Co.  Lit.  6,  9,  154,  A  te- 
nement may  be  faid  to  be  any  houfe,  land,  rent,  or 
other  fucli  like  thing,  that  is  any  way  held,  or  poflefTcd  ; 
but  being  a  word  of  a  large  and  ambiguous  meaning,  and 
not  fo  certain  as  mefluage,  therefore  it  is  not  fit  to  be 
ufed  to  exprels  any  thing  which  requires  a  particular  de- 
fcription.  2  Lil.  Abr.  566.  The  word  tenement  is  join- 
ed with  the  adjeftive  frank,  to  denote  an  eftjte  in  lands, 
offices,  l^c.   for  life  or  in  fee.      Kiich.  41. 

SDenementatJ)  JLaUtl,  The  Saxon  Thanes  who  pof- 
fefled  BocklanJ,  or  hereditary  free  eftates,  divided  them 
into  two  forts,  inland  and  outland.  The  inland  was 
the  demains  which  the  lord  kept  in  his  own  hands.  The 
outland  was  granted  out  to  tenants  under  arbitrary  rents 
and  fervices,  and  therefore  called  tenementary  land.,  the 
tenants  land,  or  the  tenancy.  See  Spelman  of  feuds,  cap. 
6,  7. 

2CcncmCUttSJLC£i1tt3,  Is  a  writ  that  Iks  to  London,  or 
any  othercorporation,  (where  the  cuftoni  is,  that  men  may 
demife  tenements  as  well  as  goods  and  chattels  by  their  laft 
will,)  for  the  hearing  any  controverfv  touching  the  fame, 
and  for  re<3ifying  the  wrong.     Reg.  Orig.  fol.  224. 

JCcnCUmtltt,  Is  a  claufe  in  a  deed  wherein  the  tenure 
of  the  land  is  created  and  limited  :  The  office  of  a  te- 
nendum in  a  deed,  is  to  limit  and  appoint  the  tenure  of 
the  land  which  is  held,  and  how,  and  of  whom  it  is  to 
be  held.  Before  the  ftatuie  called  !^ia  emptores  terranim, 
(18  Ed.  I.)  the  tenendum  was  ufually  from  the  feofFor 
and  his  heirs,  and  not  of  the  chief  loid  of  the  fee, 
whereby  lords  loft  their  efcheats,  forfeitures,  Wf.  But 
fince  the  faid  ftatute  the  tenendum,  where  the  fee-fimple 
pafFes,  muft  be  of  the  chief  lord  of  the  fee,  by  the  cu- 
iloms  and  fervices,  whereby  the  feoffor  held  ;  yet  this 
flatute  does  not  extend  to  a  gift  in  tail;  for  the  donee 
(hall  hold  of  the  donor.  Co.  Lit.  6.  a.  2  Infl.  66,  67, 
500,  501,  502,  505. 

The  tenendum  moft  commonly  and  properly  fucceeds 
the  habendum,  and  was  ufually  in  thefe  words,  tenendum 
per  fervilium,  £5V.  But  by  the  flat,  of  ^uia  emptores  ter- 
rarum,  when  the  fee-fimple  doth  pafs,  the  tenure  is  al- 
ways of  the  chief  lord,  and  is  thus  fet  forth,  Tenendum 
de  capitalibus  dominis,  13 c.  But  this  claufe  at  this  day 
is  for  the  moft  part  left  out  of  deeds,  and  altogether  omit- 
ted. Shep.  Com.  Aff.  391.  The  tenendum  feems  now  to 
be  incorporated  with  the  habendum,  for  we  fay.  To  have 
and  to  huld,  in   which  claufe  the  eftate  is   limited,  bic. 

SDcncntiliHis  in  afCfa  uon  onccannig,  &c.    Is  a 

writ  that  lies  for  him  to  whom  a  dilleifor  hath  alienated 
the  land,  whereof  he  difTeifed  another;  that  he  be  not 
moleftcd  for  the  damages  awarded,  if  the  difleifor  have 
wherewith  to  fatisfy  them  himfelf.  Reg.  of  Wilts,  fol. 
214.  i. 

2Ccnl)Cl3CD,  A  Saxon  word  fignifying  Decanus,  Ca- 
put vel  Pnriceps  decuria.     Leg.  Edw.  Conf.  cap.  29. 

^CcnniautalC,  (Sax.  tienmantale,  i.  e.  decern  virorum 
numerus)  Decennaiia,  tithinga.  Leg.  Ed.  Conf.  Alfo  an 
ancient  tax  or  tribute  paid  10  the  King.     Hov.  737. 

2Dcn01,  (Lat.)  Of  writs,  records,  i^c.  is  the  fub- 
ftance  or  purport  of  them,  or  a  tranfcript  or  copy.  Te- 
nor of  a  libel  hath  been  held  to  be  a  tranfcript,  which  it 
cannot  be  if  it  differs  from  the  libel;  and  juxta  tenorem 
imports  it,  but  not  ad  effeSium,  i^c.  for  that  may  im- 
port an  identity  in  fenfe,  but  not  in  words.  2  Salk.  417. 
in  aftion  of  debt  brought  upon  a  judgment  in  an  infe- 
rior court,  if  the  defendant  pleads  nul  tiel  record,  a  te- 
ntrem  recordi  only  (hall  be  recorded  ;  and  by  Hale  Chief 
Juftice  it  may  be  the  fameon  cfrrr'orar/'/.  35^/^.296.  A 
return  of  the  tenor  of  an  indnftment  from  London,  on  a 
certiorari  to  remove  the  indiflment,  is  good  by  the  city 
charter  ;  but  in  other  cafes  it  is  ufual  to  certify  the  record 
itfelf.      2  Hawk.  P.  C.  295. 

2Ceno?c  intiidam^nti  mitteniCio,  Is  a  writ  whereby 

the  record  of  an  indictment,  and  the  procefs  thereupon  is 
called  out  of  another  court  into  the  Chancery.     Reg.  of 
fP'rits,  fol.  b().  a. 
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XcnOjC  pjefcntl'tim.  The  tenor  of  thefe  prefbnts,  Is 
the  matter  contained  theiein,  or  rather  the  true  intent 
and  meaning  thtreof,  as  to  do  fuch  a  thing  according  to 
iht  tenor  of  a  writing,  is  to  do  the  fame  according  to  the 
true  intent  and  meaning  thereof.      Cowell,  edit.  1727. 

2CcntIjS,  {Decimts,)  Are  that  yearly  portion  or  tri- 
bute which  ^11  ecclefiaftical  livings  pay  to  the  King;  for 
though  the  bifhop  of  Rome  does  originally  pretend  right 
to  this  revenue,  by  the  example  of  the  high  prieft  among 
the  Jews,  who  had  tenths  from  the  Levites,  numb.  cap. 
8.  Hieron.  in  Ezech.  yet  we  read  in  our  chronicles  that 
thefe  were  often  granted  to  the  King  by  the  Pope  upon 
divers  occafions.  Sometimes  for  one  year,  fometimes  for 
more,  till  by  the  ftatute  26  H.  8.  cap.  3.  they  were  an- 
nexed perpetually  to  the  crown.  See  JftC.ft  ^tiXit^  ail6 
2Ccntl)3.  It  fignifies  alfo  a  tax  levied  of  the  lemporalty. 
4  /«/?.  fol.  34.  Firft  fruits  and  tenths  were  firft  on  oc- 
cafion  given,  and  gradually  by  cuftom  claimed,  as  an 
acknowledgment  to  the  fee  of  Rome.  The  tenths  of  all 
ecclefiaftical  benefices  in  England  were  firft  allowed  by 
Pope  Innocent  4.  to  King  ILen.  3.  anno  1 25 3.  for  three 
years ;  uhich  occafioned  the  Norvjich  taxation,  anna 
11$\.  This  proved  a  great  oppreflion  to  the  clergy,  and 
was  foon  made  more  grievous.  For  when  (he  Pope  had 
again  granted  the  tenths  to  the'King  for  three  years,  for 
a  compenfation  of  what  they  fell  fhort  of  the  expelled 
value,  the  King  in  the  53d  year  of  iiis  reign,  anno  1269. 
made  the  clergy  pay  within  thofe  three  the  tenths  oi  four 
years.  And  again  anna  1288.  1 6  Ed.  1,  when  Pope 
Nicholas  IV.  granted  this  favour  to  the  crown  for  fix 
years,  towards  an  expedition  to  the  Holy  land  ;  that  they 
might  be  then  collected  to  the  full  value,  a  new  taxa- 
tion by  the  King's  precept  was  begun  anno  1288.  and 
fiiiiflied  anno  12()\.  20  Ed.  i.  by  the  bifhops  of  Lincoln 
and  IVincheJler.  P"or  a  particular  account  whereof,  fee 
Rennet's  Paroch.  Antiq.  p.  1315. 

2CCntC^,  A  firetcher,  tryer  or  prover,  which  dyers 
and  clothiers  ufe.  Stat.  I  R.  3.  cap.  8.  but  prohibited 
by  39  EU%.  cap.  20. 

stents!,  Robbing  of,  in  fairs  and  markets,  is  felo- 
ny, and  puniflied  as  burglary,    5  £5^  6  Ed.  6.  c.  9. 

%Z\\\\XZ  (Tenura,  from  the  Lat.  Tenere,)  Is  the  man- 
ner whereby  lands  or  tenements  are  holden;  or  the  fer- 
vice  that  the  tenant  owes  to  his  lord :  And  there  can  be 
no  tenure  without  fome  fervice,  becaufe  the  fervice  makes 
the  tenure,  i  Inji.  I,  93.  A  tenure  may  be  of  houfes, 
and  land  or  tenements ;  but  not  of  a  rent,  common,  t^e. 
All  lands  in  the  hands  of  a  fubjedl  are" held  of  fome  lord 
or  landlord,  by  tenure  or  fervice:  And  all  the  lands 
and  tenements  in  England  are  faid  to  be  holden  ei- 
ther mediately  or  immediately  of  the  King,  and  there- 
fore he  is  fummus  dominus  fupra  omnes.     2  Inft.  531. 

Under  the  word  tenure  is  included  every  holding  of  an 
inheritance;  but  the  fignification  of  this  word,  which  is 
a  very  extenfive  one,  is  ufually  reftiained  by  coupling  other 
words  with  it ;  this  is,  fometimes,  done  by  words  which 
denote  the  duration  of  the  tenant's  eftate :  As  if  a  man 
holds  to  himfelf  and  his  heirs,  it  is  called  tenure  in  fee 
fimplc.  At  other  times  the  tenure  is  coupled  with  words 
pointing  out  the  inftrument  by  which  an  inheritance  is 
held  ;  thus,  if  the  holding  is  by  copy  of  court-roll,  it  is 
called  tenure  by  copy  of  court-roll.  At  other  times,  this 
word  is  coupled  with  words  that  (hew  the  principal  fer- 
vice by  which  an  inheritance  is  held  :  As  where  a  maa 
holds  by  knight's  fervice,  it  is  called  tenure  by  knight's 
fervice.     5  Bac.  Abr.  34. 

Tenure  in  fee  farm,  burgage,  focage,  or  petit  fer- 
jeanty,  (hall  not  give  ward(hip,  M,  C.  9  H.  3,  c.  27. 

Of  a  feigniory  efcheat  to  the  King,  the  tenants  (ball 
hold  as  before,  M.  C.  9  H.  3.  c.  31. 

A  tenant  aliening  (hall  referve  enough  to  do  the  fervice, 
M.  C.  9  H.  3.  c.  32. 

A  fee  or  part  of  a  fee  aliened  (hall  be  held  of  the  chief 
lord,  and  the  fervices  (hall  be  apportioned.  Stat,  ^ia  emp- 
tores terr'.     18  Ed.  i.  ft.  i.  c.  I,  2. 

Seigniories  revived  of  lands  of  perfons  attainted  granted 
by  the  King,  7  Ed.  4.  f.  5. 

Lands 
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Lands  coming  to  the  crown  by  furrendcr,  &c.  not  to 
be  holden  in  capite,   i  Ed.  6.  c.  4. 

Fines  and  feizures  for  alienation  talcen  away,    i  Car.  i. 

Tenure  in  Bramfield and  Tale,  in  Denbyjkire,  confi  med, 
3  Car.  I.  c.  6. 

All  tenures  to  be  free  and  common  focage,  12  Car.  2. 
c.  24. 

Saving  of  rents,  certain  heriots,  £2"^.   12  Car.  2.  c.  24. 

Not  to  take  away  frankalmoign,  copyholds,  i^c.  12 
Car.  2.  c.  24.  /.  7. 

Not  to  infringe  any  title  of  honour  by  which  any  per- 
fon  may  have  a  right  to  fit  in  the  lords  houfe,  12  Car.  2. 
c.  24.  /.  II. 

Tenure  of  ward-holding,  l^c.  in  Scotland,  taken  away, 
2  Geo.  2.  c.  50. 

For  more  learning  on  this  fubje£f,  fee  20  Vin.  and  5  Bac. 
Abr.  tit.   Tenure. 

2CCt!tt,  (Terminus,)  Signifies  commonly  the  limitation 
of  time  or  eftate  ;  as  a  leafe  for  term  of  life  or  yeais, 
Is'c.   Bra£}.  lib.  2. 

2CCtmO^,  {Tenens  ex  termino,)  Is  he  that  holds  lands 
or  tenements  for  term  of  years  or  life.  Litt.  100.  A 
termor  for  years  cannot  plead  in  aflizc  like  tenant  of  the 
freehold;  but  the  fpecial  matter,  viz  his  leafe  for  year?, 
the  reverfion  in  the  plaintiff,  and  that  he  is  in  pofl'elTion, 
i^c.     Dyer  246.     Jenk.  Cent.  142. 

SCCttUiS,  Are  thofe  fpaces  of  time,  wherein  the  courts 
of  juftice  are  open  for  all  that  complain  of  wrongs  or  in- 
juries, and  feek  their  rights  by  courfe  of  law  or  adlion, 
in  order  to  their  red refs;  and  during  which,  the  courts 
in  Wejiminjler-hall  fit  and  give  judgments,  tiff.  But  the 
high  court  of  parliament,  the  chancery,  and  inferior 
courts,  do  not  obferve  the  terms  ;  only  the  courts  of 
King's  bench.  Common  pleas,  and  Exchequer,  the  higheft 
courts  at  Common  law.  Of  thefe  terms  there  are  four 
in  every  year,  w'z.  Hilary  term,  which  begins  the  23d 
of  'January,  and  ends  the  1 2th  of  February  ;  Eajler  term, 
that  begins  the  iVednejday  fortnight  after  Eajler  day,  and 
ends  the  Monday  next  after  Afcenfian  day ;  Trinity  term, 
which  begins  the  Friday  after  Trinity  Sunday,  and  ends 
the  IFednefday  fortnight  after ;  and  Alichaelmas  term,  the 
6th,  and  ends  the  28th  of  November.  Each  term  had 
certain  returns ;  as  Hilary  term  has  four ;  Eajler  hath 
five;  Trinity  {qmx  ;  and  Alichaelmas  {^w:  But  by  ftatute 
Trinity  term  was  abridged  four  returns;  and  Michaelmas 
two  returns;  for  thofe  terms  were  formerly  longer  than 
now,  till  contrafted  by  the  ftatutes  32  H.  8.  c.  21.  and 
16  Car.  I.  c.  16,  ^'c.  There  are  four  days  in  term,  called 
Ejjoin  day;  the  day  of  exceptions;  the  day  of  return 
of  writs;  and  day  of  appearance,  called  the  quarto 
die  pojl:  The  term  is  faid  to  begin  on  the  EJfoin  day, 
when  one  judge  fits  in  each  court  of  law  at  Wejlrnirjler, 
to  take  and  enter  ejfoins;  but  the  third  day  afterward  is 
the  firft  day  of  the  term,  at  which  time  the  judges  in  all 
the  courts  fit  to  do  the  bufinefs  of  the  tcm.  2  Lil.  Abr. 
569.  All  the  term  in  conftrud^ion  of  law  is  accounted 
but  as  one  day  to  many  purpofes;  for  a  plea  that  is  put 
in  the  laft  day  of  a  term,  is  a  plea  of  the  fitft  day  of 
the  term ;  and  a  judgment  on  the  laft  day  of  term  is  as 
efFeftual  as  on  the  firft  day.  Trin.  23  Car.  B.  R.  And 
for  this  reafon,  the  judges  may  alter  and  amend  their 
judgments  in  the  fame  term,  ^c.  It  hath  been  held,  that 
the  courts  fit  not  but  in  term,  as  to  giving  of  judgments : 
And  the  judges  of  B.  R.  and  C.  B.  before  Trinity  term 
1651.  did  not  fit  longer  in  court  than  till  one  o'clock 
upon  the  laft  day  of  term  ;  becaufe  they  would  not  encou- 
rage attornies  to  negledt  their  clients  bufinefs  till  the 
laft  day  of  term,  as  too  commonly  they  do,  to  the  toil 
of  the  court,  and  too  much  hurry  in  difpatch.  Mich. 
22  Car.  2.  Lill.  91.  Terms  have  been  adjourned,  and 
returns  of  writs  and  proceftes  confirmed,  i  IV.  i^  M. 
feJJ.  1.  c.  4.  Where  there  is  a  term  intervening  between 
the  tefte  and  a  return  of  a  writ  of  capias,  Uc.  or  when 
the  term  to  which  a  fuit  is  continued  is  adjourned, 
and  the  fuit  is  not  adjourned,  it  is  a  difcontinuance,  is*f. 
2  Haivk.  298.    The  ifluable  terms  are  Hilary  and  Trinity 
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terms  only;  fo  called,  becaufe  in  them  the  iffues  are 
joined,  and  records  made  up  of  canfes,  to  be  tried  at 
the  Lent  and  Summer  aflizes,  which  immediattly  follow. 
2  Lill.  Abr.  568. 

By  fiat.  24  Gi?fl.  2.  c.  48.  Je£I.  I.  There  (hall  be  in 
Michatlmas  term  four  common  days  of  return  only,  vix. 
the  morrow  of  All  Souls ;  the  morrow  of  St.  Martin  ;  in 
eight  days  after  St.  Martin;  and  in  fifteen  days  afier  St. 
Martin. 

SeSl.  2.  The  fame  days  of  return  fhall  be  obferved  in 
all  the  high  courts  of  record  of  the  King;  and  thete  (hall 
not  be  any  days  of  return,  from  the  day  of  St.  Michael, 
in  three  weeks,  nor  from  the  day  of  Sf.  Michael  in  one 
month,  nor  either  of  them  ;  and  the  faid  term  of  St.  Mi- 
chael yearly  (hall  begin  upon  the  morrow  of  All  Souls, 
('except  it  be  on  a  Sunday^  and  then  on  the  morrow  next 
after)  for  tiie  keeping  of  efloinf,  profers,  returns,  isc.  in 
like  manner  as  hath  been  ufed  in  tie  day  of  the  re- 
turn, called  from  the  dav  of  St.  Michael  in  three  weeks  ; 
and  the  fill  term  of  St.  Michael,  fhall  yeaily  begin  upon 
the  fourth  day  of  the  faid  morrow  oi  All  Souls,  except  it 
be  on  a  Sunday,   and  then  on   the  morrow  next  af;er. 

Ss£l.  3.  It  any  writ  of  dower  unde  nihil  habet,  or 
writ  of  entry  for  conimon  recoveries,  or  writ  of  right 
of  advowfin,  or  in  any  other  real  adlion,  be  returnable 
in  the  Ci  mmon  pleas,  in  the  morrow  of  All  Souls,  dav 
fhall  be  given  in  fifteen  days  of  St.  Martin  ;  if  en  the 
morrow  of  St.  Martin,  then  in  eight  days  of  St.  Hilaiy,  if 
in  eight  days  of  St.  Alartin,  then  in  fifteen  days  of  St. 
Hilaiy;  if  in  fif;eer,  dajs  of  St.  Martin,  then  on  the  mor- 
row of  the  purification  ;  if  in  eight  days  of  St.  Hilary,  then 
in  eight  days  of  the  purification;  if  in  fifteen  days  of 
St.  Hilary,  then  in  fifteen  days  of  Eajhr ;  if  on  the 
morrow  of  the  purification,  then  in  three  weeks  from 
the  day  of  Eajler;  if  in  eight  days  of  the  purification, 
then  in  one  month  from  the  day  of  Eajler  ;  if  in  fifteen 
days  of  Eajler,  then  in  five  weeks  from  tlie  diy  of  Ea- 
jler; if  in  three  weeks  from  the  day  of  Eajler,  then 
on  the  morrow  of  the  Afcenfton  of  our  Lord  ;  if  in  one 
month  from  the  day  of  Eajler  then  on  the  morrow  of  the 
Holy  Trinity;  if  in  five  weeks  from  the  duy  o^  Eajler, 
then  in  eight  days  of  the  Holy  Trinity;  if  on  the  morrow 
of  the  Holy  Trinity,  then  in  three  weeks  from  the  day 
of  the  Holy  Trinity;  if  in  eight  days  of  the  Holy  Trinity, 
then  on  the  morrow 'Of  All  Souls ;  if  in  fifteen  days  of 
the  Holy  Trinity,  then  on  the  morrow  of  St.  Alartin ; 
if  in  three  weeks  of  the  Holy  Trinity,  then  in  eight  days 
of  St.  Martin. 

St-^.  4.  In  all  writs  of  dower  unde  nihil  habct,  after 
ifTue  joine<l,  it  fnall  not  be  needful  to  have  above  fifteen 
days  betwixt  tlie  tefte  and  return  of  the  venire,  or  any 
other  procefs  for  trial  of  the  iflue. 

Se£l.  5.  All  writs  and  procefs  to  be  made  out  of  any 
of  his  mjjefty's  courts  at  IVeJlminJler,  and  having  day 
from  the  fourth  day  cf  the  morrow  of  the  Afcenfton,  10 
the  morrow  of  the  Holy  Trinity,  fhall  be  good  notwitli- 
ftandinu  there  be  not  fifteen  days  between  the  tefte  and 
the  return  of  the  faid  writs. 

SY?.  8.  Upon  common  recoveries  in  writs  of  entry, 
and  wiits  of  right  of  advowfon,  all  writs  of  fummons 
to  warrant  upon  the  appearance  of  the  tenant  to  fuch 
writ  of  entry  and  writ  of  right  of  advowfon,  ftiall  be 
abridged  to  four  returns  exclufive. 

Se^.  9.  In  fuch  cafes  as  fpecial  days  have  been  ufed  to 
be  given,  it  (hall  be  lawful  to  the  juftices  of  the  King's 
courts  of  record  to  appoint  fpecial  days  of  returns. 

SeSl.  10.  The  days  of  aflize  in  darrein  prefentment, 
and  in  a  plea  of  quare  impedit  limited  by  the  ftatute  of 
Marlbridge,  52  H.  3.  c.  12.  and  alfo  the  days  to  be  gi- 
ven in  atiaint  limited  in  5  Ed.  3.  c.  6.  and  23  H.  8.  e.  3. 
not  contrary  to  this  a£f,  (hall   ftand  in  force.     See  ©r.J'. 

2nCE!Tt3  of  t\]Z  3l<l\U,  Are  artificial  or  technical 
words  and  terms  of  art,  particularly  ufed  in  and  adapted 
to  the  profefhon  of  the  law.      2  Hawk.  239. 

2CermS  fO^  pajJinCUt  ef  Kent,  [Termini  cenfuaUsJ) 
Rent- terms  or  times,  the  four  quarterly  feafts  upon  which 
rent  was  ufually  paid.      Coivell,  edit.  1727. 
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^tttil.  In  all  the  furveys  of  tenure  in  d/>mefdayreg[fler, 
IS  always  taken  for  arable  land,  and  alwavs  fo  diitin. 
guiflied  from  tlie  Sylva,  Pratum,  tsfc.  See  Kenneths 
Glojfary   in    Terra. 

Ccrra  atftrmata,  Land  let  to  farm. 

SUecra  lUlta,  Land  that  is  tilled,  or  manured ;  and 
terra  inciilta,  the  contrary,  where  there  is  mention  of 
ttrra  culta,  and  terra  inculta.  Mong.  Angl.  I  Par.  fol. 
500.  b. 

2Crrra  CCbiltS,  Weak  or  barren  land.  Inq.  22 
R.  2. 

2Ecrra  jomtnica  bcl  inoomtmrata,  The  demefne 

land  of  a  manor.      Coivell,  edit.  1727. 

2Cecra  £j;cuUabiliS,  Land  that  may  be  tilled  or 
plowed.     Mon.  Angl.  par.  i.  f.  426. 

a^etca  f.rCCimeuDa,  is  a  writ  direfled  to  the  efchea- 
tor,  iiCr.  willing  him  to  enquire  and  find  out  the  true 
yearly  value  of  any  land,  i^c.  by  the  oath  of  twelve 
men,  and  to  certify  the  extent  into  the  chancery,  i^c. 
Reg   of  Writs.,  fol.  293. 

SEccra  fnifca,  Fre(h-land,  or  fuch  as  hath  not  been 
lately  plowed  J  likewife  written  7Vr/-<7yr//c(J.  Mon.  Ang.^. 
far.  f.  327. 

23cri;a  IjpBata,  Was  land  fubje£t  to  the  payment 
of  Hydage,  and  the  contrary  was  terra  non  hydata. 
Se'dcn. 

2Cci:t;a  Iurral)ili$,  Land  that  may  be  gained  from 
the  fea,  or  inclofed  out  of  a  wa&e,  to  a  particular  ufe. 
Mon.  Angl.    I  Par.  f.  406, 

2Cerca  ^0;imannO?Um,  In  the  beginning  ofi/.  3. 
fuch  land  in  England  as  had  been  lately  held  by  fome 
noble  Norman,  who  by  adhering,  to  the  French  King,  or 
Dauphin,  had  forfeited  his  eflate  in  this  kingdom,  which 
by  this  means  became  anefcheat  to  the  crown,  was  called 
Terra  Normannerum,  and  reftored,  or  otherwife  difpofed 
at   the  King's  pleafure.     Paroch.  Antiq.  p.  igj. 

SCcrta  nolja.  Is  land  newly  aflarted  and  converted 
from  wood   ground  to  arable,  vel  terra  noviter  concejja. 

SCcira  pwtttrata.    See  ^tttura. 

Serca  fablllofa,  Gravelly  or  fandy  ground.  Inq. 
.  10  '^d    3.  n.  3. 

^Crra  llcCtita,  Is  ufed  in  old  charters  for  land  Town 
wiih  cDrn.      Cowell,  edit.  1727. 

Ccrra  toamabilis.  Tillable  land.    Id.  ib. 

SDiii'a  luarcnnata,  Land  that  has  the  liberty  of  free 
war..  -:.      Rot.  Pari.   21  Ed.  I. 

drcae  bOfralCp,  Woody  lands.  Inq.  2  par.  8  Car.  i. 
num.  7  I . 

^TcrraC  tCltamnUaIC0,  Lands  that  were  held  free 
fiom  feudal  fervices,  m  allodia,  \a  focage,  defcendible  to 
all  the  fons,  and  therefore  called  Gavel-kind,  weredevife- 
able  bv  will,  and  thereupon  called  Terra  tej!amentales, 
as  the  Thane  who  poffefTed  them  was  faid  to  be  tejfamcnto 
digi'.us.     See  Sir  Henry  Spelman  of  Feuds,  cap.  5. 

SCCCtagC,  [Terragium,)  Edward  ihe  third  granted  to 
yohn  0/  Gaunt,  and  Blaunch  his  wife,  for  their  lives,  quod 
Jilt  quieti  de  thelonio,  paffagio,  foccogio,  lajiagio,  tallagio, 
caruogio,  prifcagio,  pickagio  iff  terragio,  which  feems  to 
be  an  exemption  a  Precariis,  viz.  Boons  of  ploughing, 
reaping,  (s'c.  and  perhaps  from  all  land  taxes,  or  from 
money  paid  for  digging  and  breaking  the  earth  in  fairs 
and  markets,      dwell,  edit.  1727. 

^EcrcaC,  (Terrarium  vel  catalogus  terrarum,)  Is  a  book 
or  roll,  wherein  the  feveral  lands  either  of  a  fingle  per- 
fon,  or  of  a  town  are  defcribed,  containing  the  quantity 
of  acres,  boundaries,  tenants  rames,  and  fuch  like.  18 
Eliz.  cap.  17.  In  the  exchiquer  there  is  a  ierrar  of  ail 
the  glebe  lands  in  England  made  about  II  £.3.  Cotvell, 
edit.  1727. 

SCcrratiuiSl,  A  land  holder,  or  one  who  pofTefles 
many  farms.     Cowell,  edit.  1727. 

SEeiTariltS  raenobialiS,  An  officer  in  rellgous  houfes, 
whi'fc'  duty  perhaps  was  to  keep  a  terrier  of  all  their 
cftates,  or  to  have  their  lands  exaflly  furveyed  and  re- 
giftrcd.      ////?.  Dunelm\ 

2CertC<^t(.naut,  or  tmenapt,  {Terra  tenens,)  Is  he 
who  has  the  adtual  poileffion  of  the  land,  which  we 
otherwife  call  the  occupation.     39  El.  7.     p'or  example, 

Vol.  II.  N".  129. 
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A  lord  of  a  manor  hath  a  freeholder  who  Icttctij  out 
his  freehold  to  another  to  be  occupied ;  tlus  occupier 
(havini^  tlie  actual  pofleflion}  is  called  the  T.rre  tenant. 
IVeli.  Symbol,  part  2.  tit.  Fines,  fed.  137.  Cramp,  '^w , 
fol.  194.      Br  it  Ion,  cap.  1.C).      Perkin'sFenffmfnti  2t,\'.       ■ 

%txK\%  l)oni$  $  rataHis  rc]jabeiit!i0  poft  }uiva:R;= 

ttonprn.  Is  a  writ  that  lies  for  a  clerk,  to  recover  l;s 
lands,  goods  or  chattels,  formerly  feifed,  alter  he  hath 
cleared  himfelf  of  that  felony,  upon  fufpicion  whereof 
he  was  formerly  convicSted,  and  delivered  to  his  ordinarv 
to   be  purged.     Reg.  Qrig.  fil.   68. 

2Ceici3  $  catalU?  tcntts  tiltva  Dcbitttnt  IcVatum, 

Is  a  writ  judicial,  for  the  reftcnng  of  lands  or  goods  to 
a  debtor  that  is  diftrained  above  the  quantity  of  the  debt. 
Reg.  Jud.  fol.  38. 

2teCCtS  IibetanDt0,  Is  a  writ  that  lies  for  a  man  con- 
vidled  by  attaint,  to  bring  the  record  and  procefs  before 
the  King,  and  to  take  a  fine  for  his  imprifonment,  to 
deliver  him  his  lands  and  tenements  again,  and  to  releafe 
him  of  the  Jlrip  and  wajl.  Reg.  Orig.  fcl.  232.  It 
is  alfo  a  writ  for  the  delivery  of  lands  to  the  heir  after 
homage  and  relief  performed.  Ibid.  fol.  293.  Or  up- 
on fecuiity  taken  that  he  (hall  perform  them.  Ibid, 
fol.  313. 

2CCCtian,  A  meafure  containing  fourfcore  and  four 
gallons,  mentioned  in  the  ftatutes  i  Rich.  3.  cap.  13. 
2  Hen.  6.  cap.  11.  So  called  becaufe  it  is  the  third  part 
of  a  tun.      A  tierce  of  wine.     Cowell,  edit.  1727. 

SCcft,  As  to  bring  one  to  the  tefte,  is  to  bring  him  fo 
a  trial  and  examination,  l^c.  By  the  aft  of  King  Ch,  2. 
commonly  called  the  Teft-a£f,  all  officers,  civil  and  mili- 
tary are  to  take  the  oaths  and  teft ;  and  if  they  negleift 
it,  and  execute  any  office  within  the  words  of  that  fta- 
tute,  being  JegaUy  conviiled  thereof  upon  information, 
prefentment,  or  indidment,  in  any  of  the  courts  at  IFeJi- 
minjier,  or  at  the  affizes,  they  (hall  forfeit  500/.  to  be 
recovered  by  him  who  will  fue  for  the  fame  by  adion  of 
debt,  i^c.  25  Car.  2.  f.  2. 

SCctta  Be  i^ebtl.  An  ancient  and  authentick  record 
in  the  cuftody  of  the  King's  remembrancer  in  the  Exche- 
quer, faid  to  be  compiled  by  John  de  Nevill  a  juftice 
itinerant  in  the  i8th  and  24th  of//.  3.  containing  an 
account  of  all  lands  held  in  grand  or  petty  ferjeanty,  with 
fees  and  efcheats  to  the  King,  isjc.  efpecially  within  the 
county  of  Hereford^  See  Nitholfon's  Ehglijh  Library,  P.  3. 
p.  103. 

STeftamcnC,  [TeJIamentum)  Is  thus  defined  by  Phwden, 
Tejlamentum  eji  tejlatio  mentis,  z  tejlament  is  a  witnefs  of 
the  mind:  Bat  Aulus  Gellius,  lib.  6.  cap.  12.  denies  it 
to  be  a  compound  word,  and  faith.  It  is  verbum  fimplex, 
as  Calceamentum,  Paludamentum,  i^c.  And  therefore  it 
may  be  thus  better  defined,  Teflamentum  ejl  ultima  volun- 
tatis jujia  fententia,  de  eo  quod  quis  poji  mortem  fuam  fieri 
vult,  tJc.  Of  teftaments  there  are  two  forts,  viz..  a  tef- 
tament  in  writing,  and  a  tejlament  in  words,  which  is 
called  a  Nuncupative  tejlament,  which  is,  when  a  man 
being  fick,  and  for  fear,  left  death,  want  of  memory, 
or  fpeech,  fliould  come  fo  fuddenly  upon  him,  that  he 
(hould  be  prevented  if  he  (laid  the  writing  of  his  tefiament, 
defires  his  neighbours  and  friends  to  bear  witnefs  of  his 
laft  will,  and  then  declares  the  fame  before  them  by 
words,  which  after  his  deceafe  is  proved  by  witneffes, 
and  put  in  writing  by  the  ordinary,  and  then  (lands  In 
as  good  force  as  if  it  had  at  the  firft,  in  the  life  of  the 
teftator,  been  put  in  writing,  except  only  for  lands, 
which  are  devifeable  but  by  a  tejlament  put  in  writing 
in  the  life  of  the  teftator.  See  Co.  en  Lit.  lib.  2.  e.  10. 
/  167.  Plowd.  fol.  541.  Paramore  and  Jurdley's  cafe. 
Co.  6  Rep.  Marquifs  of  Wincbejler's  cafe.  Tcftament 
was  anciently  ufed  (according  to  Spelman)  pro  fcripto, 
ckarta  vel  injirumento,  quo  pradiorum  rerumve  aliarum 
tranfailiones  perjciuntur,  fsc  diQum  quod  de  ea  re  vel  tef- 

timonium  ferret  vel  tejiium  nomina  contineret. Si  quis 

contra  hoc  mea  authoritatis  teflamentum  aliquod  machinari 
impedimentum  prafumpju.  Charta  Croylandise  ab  .^thel- 
baldo  ReE;e.     Anno  Domini  716.     Cowell,  edit.   fji'/. 

See  rniiUs  mn  Ccftamcuts, 

SCClIatO^,  (Lat.)  He  that   makes  a   tefiament.     See 

Siuinburn Mf  Wills  and  Teftaments.     And  efpecially  fee  a 

8  Q,  difTertation 
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diflertation  of  the  probate  of  wills  or  teflaments  by  the  learn- 
ed Sir  Henry  Spelman  among  his  late  remains,  pag.  12.7. 
Cowdl,  edit.  ^"JiJ. 

2C£lIatUtn,  Is  a  writ  in  perfonal  aflions,  as  if  the  de- 
fendant cannot  be  arrefted  upon  a  capias  in  the  county 
where  the  a£lion  is  laid,  but  is  returned  non  ejl  inventus 
by  the  fheriff:  This  writ  (hall  be  fcnt  out  into  any  other 
county,  where  fuch  perfon  is  thought  to  have  wherewith 
to  fatisfy :  And  this  is  termed  a  tcjiatwn,  becaufe  the  Qie- 
rifF  hath  formerly  tejiified  that  the  defendant  was  not  to 
be  found  in  his  bailiwick.  See  Kitchin's  Return  of  IVrits, 
fol.  287. 

STcttC,  Is  a  word  commonly  ufed  in  the  laft  part  of 
every  writ,  wherein  the  date  is  contained,  which  begins 
with  thefe  words,  Tejh  me  ipfo,  &c.  if  it  be  an  origi- 
nal writ;  or  if  judicial,  Tejle  Roberto  Raymond vii/ite,  or 
Roberto  Eyre  milite,  according  to  the  court  whence  it  if- 
fues.  Yet  we  read  in  Glaiivill,  lib.  i.  cop.  6.  is"  1  3.  and 
lib.  2.  cap.  4.  The  laft  claufe  of  an  original  writ  to  be 
7'efte  Radulpho  de  Glanvilla  apud  Clarendon,  is'c.  and  di- 
vers times  in  the  Regifter  of  tFrits,  Tefte  cufiode  Anglia, 
as  namely  in  the  title  Prohibition,  f.  42.  and  Conjulta- 
tion,  f.  54.     See  20  Vin.  Abr.  262 — 266. 

SCeftimonial,  (mentioned  in  flat.  39  El.  cap.  17.) 
Is  a  certificate  under  the  hand  of  a  juftice  of  peace,  te- 
ftifying  the  time  and  place  when  and  where  a  foidicr  or 
mariner  landed,  and  the  place  of  his  dwelling  and  birth, 
unto  which  he  is  to  pafs,  or  fuch  like.      3  Inft.  f.  85. 

2Dett0n,  or  SCcttOOn,  (  2  &  ^Ed.b.  cap.  17.)  A 
fort  of  money,  which,  among  the  French,  did  bear  the 
value  of  18  denar.  But  in  Henry  the  Eighth's  time  be- 
ing made  of  brafs,  lightly  gilt  with  filver,  it  was  redu- 
ced to  12  d.  and  in  the  beginning  of  Edward  the  Sixth 
to  g  d.  and  afterwards  to  6d.  For  the  fabrication  and 
value  of  tejloons,  fee  Lownds's  Effay  upon  Coins,  p.  22. 

SDCJCtUSi  Is  mentioned  in  feveral  authors,  to  fignify 
the  New  Tejiament.  It  was  written  in  golden  letters, 
andtcarefully  prefervedin  the  churches.  Cffwell,edit.i'j2j. 
2D£.ttU3  JSoffeuCp,  An  ancient  manufcript  contain- 
ing many  of  the  Saxon  laws,  and  the  rights,  cuftoms, 
tenures,  &c.  of  the  church  of  Rochefier,  drawn  up  by 
Ernulph  bifliop  of  that  fee  from  11 14  to  1124.  Cowell, 
edit.  1727. 

SCljattteSl,  Perfons  navigating  boats  on  the  river 
names,  committing  theft,  how  puniflied,  2  Geo.  3. 
cap.  28. 

Cljanage  of  tlje  !^tng,  {7hanagium  Regis,)  Signi- 
fied a  certain  part  of  the  King^s  land  or  property,  where- 
of the  ruler  or  governor  was  called  Thane.  Cowell,  edit. 
1727. 

StljanC,  ("From  the  Sax.  Thenian,  minijlrare, )  Was 
the  title  of  thofe  who  attended  the  Englijh  Saxon  Kuigs 
in  their  courts,  and  who  held  their  lands  immediately  of 
thofe  Kings,  and  therefore  in  Domefday,  they  were  pro- 
mifcuoufly  called  thaini  &  ftrvientes  Regis,  though  not 
long  after  the  conqueft  the  word  was  difufed,  and  in- 
ftead  thereof,  thofe  men  were  called  Barones  R'egis,  who 
as  to  their  dignity,  were  inferior  to  Earls,  and  took  p'ace 
next  after  Bifhops,  Abbots,  Barons  and  Knights.  There 
were  alfo  thaini  minores,  and  thofe  were  likcwile  called 
barons :  They  were  lords  of  manors  and  had  a  particu- 
lar jurifdidtion  within  their  limits,  and  over  their  own 
tenants  in  their  courts,  which  to  this  day  are  called  court- 
barons  :  But  the  word  fignifies  fometimes  a  nobleman, 
fometimes  a  freeman,  fometimes  a  magiftrate,  but  more 
properly  an  officer  or  minifter  of  the  King.  Edward 
King  grete  mine  Bifceops,  and  mine  Eorles,  and  all  mine 
Thegnes  on  that  Jhiren,  wher  mine  Prejles  in  Paulus 
minifer  hahband  land.  Charta  Edw.  Conf  Pat.  18  H. 
6.  m.  9.  per  Infpe£i.  Lamb,  in  his  Expofition  of  Saxon 
ivords,  verb.  Thanus.  And  Skene  de  verbor.  fignif.  faith. 
That  it  is  a  name  of  dignity,  equal  with  the  fon  of  an 
earl.  This  appellation  was  in  ufe  among  us  after  the 
Norman  conqueft,  as  appears  by  Domefday,  and  by  a  cer- 
tain writ  of  IVilliam  the  Firji :  IVillielmus  Rex  falutat 
Hermannum  epifcopum,  (J  Steivinum,  £3"  Britwi,  df  omnes 
Thanos  meos  in  Dorfejlrenfi  pago  amicabiliter.  AdS.  de 
Abbatfbury.  Camden  fays,  They  were  ennobled  only  by 
the  office  which  they  adminiftted,     Thainus  Regis  is  taken 
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for  a  baron.  i  Inft.  fol.  ^.  i.  And  in  DomcfJ.iy 
tenens,  qui  eft  caput  inanerii.  See  Alills,  de  Nobilitau; 
fol.  132.  The  Saxon  Thane  was  fo  called  from  Theniuu 
fervice  ;  and  in  Latin  minifter  a  nilnifti undo.  Sj  that  a 
77;d«^  at  firft  (in  like  manner  as  an  eaij)  was  not  pro- 
perly a  title  of  dignity,  but  of  fervice.  But  accordiinr 
to  the  degrees  of  fervice,  fome  of  greater  eltimatiorj, 
fome  of  lefs  :  So  thofe  that  ferved  the  King  in  places  t^f 
eminency,  either  in  court,  or  commonwealth,  were  cal- 
led Thani  majores  and  Thani  Regis.  Thofe  that  ferved  un- 
der them  as  they  did  under  the  King  were  called  Thani 
minores,  or  the  \dTec  Thanes.  Cowell,  edit.  iJ'2-J.  See 
Spelman  of  Feuds,  cap.  7. 

SDljane^Ji^auClS,  Such  lands  z^  were  granted  by  char- 
ter of  the  Saxon  Kings  to  their  Tonnes  with  all  immuni-' 
ties,  except  the  threefold  necefTuy  of  expedition,  lejiar 
of  caftles,  and  mending  of  bridge;-.  Cocveil,  edit.  1727.- 
SDljilfcia,  Was  a  certain  fum  of  tributary  mone) , 
impofed  by  the  Romans  on  the  Britons  and  their  lands, 
and  paid  every  )eJr;  which  payment  continued  under 
feveral  reigns  of  tl.e  Saxon,  Darrjb  and  Norman  Kings; 
for  the  woid  is  mentioned  in  the  laws,  of  H.  1.  <:.  78. 

SDIjcft,  {Furtum,)  Is  an  unlawful  feiojiious  taking  away 
of  anotlier  man's  moveable  and  per funal  goods,  againll 
the  owner's  vnW,  with  an  intent  to  iteal  tliem  ;  and  this 
is  divided  into  theft  fimjdy  fo  called,  and  petit  thefts 
whereof  the  one  is  of  goods  above  the  value  of  twelve 
pence,  and  is  felony  ;  the  other  under  that  value,  and  is 
no  felony,  but  called  petit  larceny.  See  iifltrcnp  and 
JTelOUp.  Theft  from  the  perfon,  or  in  the  prefence  of 
the  owner,  is  properly  called  robbery.  Jl^cft.  Symbol,  part. 
2.   tit.  Indi£lment,  feci,  58,  59,   60. 

2^ljCft?315otC,  (From  \.\\zSax.  Theof, ;.  e.  Furtum,  and 
Bote,  Compenfitio,)  Is  the  receiving  of  a  man's  goods 
again  from  a  thief,  after  flolen,  or  other  amends  not  to 
profecute  the  felon,  and  to  the  intent  tiie  thief  may  el- 
cape  ;  which  is  an  ofFence  punifhable  with  fine  and  iiu- 
prifonment,  i^c.     H.  P.  C.  130. 

SCijclonium,  or  ISjicne  cfTcimi  qttictt  cc  Xjjdouio, 

Is  a  writ  lying  for  the  citizens  of  any  city,  or  burgell'fs 
of  any  town,  that  have  a  charter  or  prelcription  to  fiee 
them  from  toll,  againft  the  officers  of  any  town  or  mar- 
ket, who  would  conllrain  them  to  pay  toll  of  their 
merchandize  contrary  to  their  faid  grant  or  prefcription. 
F.  N.  B.  fol.  226. 

2Cl)donmamUtS!,  The  toll-man  or  officer  who  re- 
ceived tl;e  toll.      Cowell,  edit.  \']2']. 

SCIjcIoato  rational)ilt  IjabciiDo  ijjo  nommfs  I)al)cn*= 
tilu5  Coiitiuira  iicgts  aa  firmam,  Is  a  writ  that  lies 

for  him  tliat  liath  of  the  King's  demefne  in  fee- farm,  to 
recover  reafonable  toll  of  the  King's  tenants  there,  if 
his  demefne  hath  been  accuffomed  to  be  tdlled.  Reg. 
Orig.  fol.  87.  '       , 

SDIjCmmagitint,  A  duty  or  acknowledgment  paid  bv 
inferior  tenants  in  refixift  of  theme  or  team.  CcivcU, 
edit.  1727. 

2El)CniCtUnT,  Thenidi  agrorum,  i.  e.  Arhornm  crefcen- 
tium  circa  agros  pro  claufura  eorum,  vulgarly  called  hedge- 
rows or  dike-rows.      Lindw.   dwell,  edit.  I'tJ. 

SEljCODen,  In  the  degrees  or  dilfiniSions  of  perfons 
among  the  Saxons,  the  earl  or  prime  lord  was  called 
thane,  and  the  King's  thane;  and  the  hufbanJman  or  in- 
ferior   tenant   was   called    theoden,  or  under  thane.     See 

2El)ane. 

SCljeoiHC?,  Tlie  bondmen  among  omx  SaxrAis  were  cal- 
led theowes  and  efnes,  who  were  not  counted  members 
of  the  commonwealth,  but  parcels  of  their  maflers  goods 
and  fubftance.      Spelman  of  Fends,  cap.  5,. 

2Cl)CfaiiruS,  Was  fometimes  taken  in  old  charters  for 
thefaurarium,  the  treafury;  and  Dcnufday  regifter,  when 
kept  zllVincheJier,vt!ii  often  called  Liber  thefauri.  Cowell, 
edit.  1727. 

SEIjCtljtilga,  A  tithing.  Thethingmannus,  a  tithing- 
man.      Id.  ii>. 

2Cijief#taUer.    See  Jfelonp, 

SCljiUgll.S,  {Thanus,)  A  nobleman,  a  knight,  or  free- 
man.     Cromp.  Jur.  fol.  197. 

'SL\)iXlihO}OXO,  Is  ufed  for  a  conftable,  in  flat.  28  H. 
8.  c,  10.  and  Liimbard's  Duty  of  Confables,  pag.  6.  atid 
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feems  fo  be  corruptly  ufed  for  the  Saxon  Freohorog,  ir.ge- 
nuui fidejujfor.      Cowell,   edit.  1727. 

SCbirDtlXJSS,  The  third  part  of  the  corn  or  grain 
growing  on  the  ground  at  the  tenant's  deatli,  due  to  the 
lord  for  a  hcriot  within  a  certain  manor,  and  lands  be- 
longing to  the  manor  of  Twfat  in  the  county  of  Here- 
ford.     Id.  ib. 

djirD  j^tgljt  alUIlp^ljinac,  (  Trlum  noaium  Hofpes,) 
By  the  laws  of  .St.  Edward,  (cap.  de  Hofpitibus.)  If  any 
gueft  lay  a  third  night  in  an  inn,  he  was  accounted  a  do- 
meftick,  and  his  hott  was  anfwerable  for  what  offence 
he  fliould  commit.  Formcin  night,  uncut h,  tiva  night 
gutfle^  third  night  awnhind,  that  is,  the  firft  night  a 
j'tranger,  the  fecond  night  a  gueft,  the  third  night  a  do- 
tneftic.  Bradl.  lib.  3.  trad.  2.  cap.  lo.  num.  2. 
writes  hogenhine  for  agenhine. 

SDOirD^pcuup,    See  SDcnarius  tcrctus  Comttntus. 

2DljifllC^t:akC.  It  was  a  cuftom  within  the  manor  of 
Hilton,  in  the  county  palatine  of  Chefter,  that  if  in 
driving  beaftsover  the  common,  the  driver  permits  them 
to  graze  or  take  but  a  thijile,  he  (hall  pay  a  half-penny  a 
bead  to  the  lord  of  the  fee.  And  at  Ftfkerton  in  Notting- 
ham/hire, by  ancient  cuftom,  if  a  native  or  a  cottager 
killed  a  fwine  above  a  year  old,  he  paid  to  the  lord  a 
penny,  which  purchafe  of  leave  to  kill  a  hog  was  alfo 
called  thijile-iake.  Reg.  Priorat.  de  Thurgarton.  Cow- 
ell, edit.  1727. 

2nOoftC$,  Fifli  with  broken  bellies,  22  E.  4.  cap.  2. 
which  by  the  faid  ftacute  are  not  to  be  mixt  or  packed 
with  tale-fijh. 

2EljO;ip,  2El)?Cp,  2CrOJ),  Either  in  the  beginning  or 
end  of  names  of  places,  figniiies  a  ftreet  or  village,  as 
jildeflrop :  From  the  Sax.  Thorp,  villa,  vicus, 

Xl)?aiJC  of  Cojtt,  (  Trava  bladi,  from  the  Saxon 
Threav,  i.  e.  a  bundle,  or  the  Britifh  drefa,  i.  e.  twen- 
ty-four) In  moft  parts  of  England  confifts  of  twenty- 
four  (heaves,  or  four  (hocks,  fix  (heaves  to  every  (hock, 
2  H.  6.  cap.  2.  yet  in  fome  counties  they  reckon  but 
twelve  (heaves  to  the  thrave.  King  Athelftan,  antio 
923,  gave  by  his  charter  to  St.  John  of  Beverly's  church, 
four  thrave<  of  corn  from  every  plough-land  in  the  Eoft 
Riding  of  Yorkfhire.     Cowell,  edit.   1727. 

SDijJCiiD,  Thread,  outneal,  to  what  duties  liable  on 
importation,  ^  Will,  iff  M.  r.  5.  Sifters  thread  exempt 
from  the  rwo  third  fubfidies,    7  Ann.   c.  7. 

2Di)?engUS.  See  2D?encl)eS(.  ^«'«  -vero  non  erant 
adhuc  tempore  Regis  TViUielmi  milites  in  Anglia,  fed  Thren- 
ges,  pracipit  Rex  ut  de  eis  milites  fierent  ad  defendendam 
terram,  fecit  autem  Lanfrancus  Threngos  fuos  milites,  i^c. 
Somner's  Gavelk.  pag.  123,  210.  They  were  vafTals, 
but  not  of  the  loweft  degree  of  thofe  who  held  lands  of 
the  chief  lord  ;  the  name  was  impofed  by  the  conqueror  ; 
for  when  one  Edward  Sharnhourn  of  Norfolk,  and  others, 
were  ejedted  out  of  their  lands,  they  complained  to  the 
Conqueror,  infifting  that  they  were  always  on  his  fide, 
and  never  oppofed  him,  which  upon  enquiry  he  found 
to  be  true,  and  therefore  he  commanded  that  they  (hauld 
be  reftoted  to  their  lands,  and  for  ever  after  be  called 
drenches.      Spelm. 

2Ci)JUnfa,  fFrom  the  Saxon  Thrim,  which  fignifies 
three,)  Was  an  old  piece  of  money  of  three  (liiilings, 
according  to  Lombard,  or  rather,  (as  Selden  thinks)  the 
third  part  of  a  (hilling.  Titles  of  Honour,  f.  604.  See 
JMcrCgClD.  It  was  certainly  but  a  groat,  or  the  third 
part  of  a  (hilling.      Cowell,  edit.   1727. 

jdjtilljing,  (Thriihingum,)  In  the  ftatute  of  Merton, 
fignifies  a  court  which  confifts  of  three  or  four  hundred?. 
Co.  2  hj}.  f.  99. 

2Et)?oiucr6  aiiD  tljpiBing  ^\\\,    See  S>tlk0. 

2DbMSnU!S,  The  fole  printing  thereof  granted  to  Sa- 
muel Buckley,    7  Geo.  2.   c.  24. 

'K\)\W^WSSLzi\0,  A  woodward,  or  one  who  looks  af- 
ter the  woods. 

2Cl)UntClUtn,  Signifies  a  thumb  :  'Tis  mentioned  in 
Leg.  Ina,  cap.  55.    apud  Brampton. 

SCljtuectUtck,  A  Saxon  word,  which  in  fome  old 
writers  is  taken  for  the  cuftom  of  giving  entertainments 
to  the  (herifF,  ^c.  for  three  nights.     Rot.  1 1  b"  12  Ric.  2. 
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Kick  anD  tttking,  To  what  duties  liable  on  impor- 
tation, 4  lym.  tsf  M.  c.  5.  fe£?.  2. 

SCitlCftnen,  Are  certain  ofBcers  that  belong  to  the 
cuftom-houfe,  and  are  appointed  fo  watch  or  attend  upon 
(hips,  till  the  cuftom  of  the  freight  be  paid  ;  and  ihey  are 
fo  called,  becaufe  they  go  aboard,  the  (hips  at  their  arri- 
val in  the  mouth  of  the  Thames,  and  come  up  with  the 
tide. 

KXntZ,  (Fr.  Tiers,  i.  e.  a  third  or  third  part;  A 
meafure  of  liquid  things,  as  wine,  oil,  i^c.  containing 
the  third  part  of  a  pipe,  or  forty-two  gallons.  Stat.  32 
H.  8.  c.  14. 

2CtgI),  (Sax.  Teage,)  A  clofe  or  enclofure,  a  croft; 
which  word  tigh  is  ftill  ufed  in  Kent,  in  the  fame  fenfe. 
Cowell,  edit.  1727. 

2Ctl)la,  An  accufation  :  From  the  Sax.  Tyhtla,  accu* 
fatio:  'Tis  ofien  mentioned  in  the  laws  of  Canutus,  and 
Hen.  I.    Id.  ib. 

2CtlC0,  The  earth  for  tiles  is  to  be  digged  and  caft  up 
before  the  firft  of  November  yearly,  and  to  be  ftirred  and 
turned  before  the  fiift  of  February  following,  and  be 
wrought  before  the  firft  of  March:  And  every  common 
tile  muft  be  in  length  ten  inches  and  a  half,  in  bieadth 
fix  inches  and  a  quarter,  and  thicknefs  an  inch  and  a 
half  a  quarter  ;  roof  tiles  are  to  be  thirteen  inches  in 
length,  and  of  the  fame  thicknefs  as  the  common  tiles, 
&c.  And  if  any  perfon  put  to  fale  any  tiles  contrary 
hereto,  they  (hall  forfeit  double  value,  and  be  fined. 
Stat.  17  Ed.  4.  cap.  4.  By  a  late  ftatuie,  pan-tiles  muft 
be  thirteen  inches  and  a  half  long,  nine  inches  and  a  half 
bro.id,  and  half  an  inch  thick,  igc.  And  the  penalty  for 
making  faulty  bricks  and  tiles  is  20 i.  for  every  thou- 
fand  fo  made.     Stat.    12  Geo.  I.  c.  35.     See  liS^ukS^. 

SCtllagC,  [Agricultura,)  h  of  great  account  in  law, 
as  being  very  profitable  to  the  commonwealth;  and 
therefore  arable  land  hath  the  preference  before  meadows, 
paftures,  and  all  other  ground  whatfoever:  And  fo  care- 
ful is  our  law  to  prefeive  it,  that  a  bond  or  condition  to 
reftrain  tillage,  or  fowing  of  lands,  ^c.  is  void.  11 
^fp-  53-  Tiiere  are  divers  ancient  ftatutes  for  encou- 
ragement of  tillage  and  hufbandry,  as  the  4//.  7.  25 
H.  8.  33  H  8.  5  y  35  Eliz.  21  Jac.  I.  15 
Car.  2. 

SCilting.  Where  one  kills  another  in  fighting  at 
tilting,  by  the  King's  command,  the  accident  is  excu- 
fable  :  But  if  it  be  by  tilting  without  the  command  of 
the  King;  or  by  parrying  with  naked  fwords,  covered 
with  buttons  at  the  points,  Wr.  which  cannot  be  ufed 
without  manifeft  hazard  of  life,  it  will  be  felony  of  man- 
flauffhter.      H.  P.  C.  31. 

2Ctinbet,  Burning  of  frames  of  timber  prepared  for 
building  of  houfes,    37  H,  8.  c.6. 

And  the  cutting  up,  barking  or  deftroying  timber, 
how  punifhed,  I  Geo.  i.  ft,  2.  cap.  48.  6  Geo.  1. 
cap.  16. 

Oak  timber  (except  for  building  J  to  be  felled  in 
April,  May  and  June,     I  Jac,  I.  c,  22.  f,  20. 

Oak  bark  not  to  be  regrated,  i  Jac,  1,  cap,  22. 
fea.  19. 

Timber  or  boards,  not  to  be  imported  but  in  Engltjh 
(hipping,  i^c.      12  Car.  2.  cop.  18.  feif.  8. 

The  importation  of  fir  timber  and  deal  boards,  from 
the  Netherlands  or  Germany  prohibited,  13  &  14  Car,  2. 
cap.  II.  fe£i.  23.  petmitted  fiom  Germany,  6  Geo,  1. 
cap.  15. 

Deal  timber,  or  other  timber  boards  imported,  to 
what  duties  liable,    2  /K  £3"  M.  fejf.  2.  cap.  4.  /  g. 

With  the  confent  of  lords  and  tenants,  common  may 
be  inclofed  for  planting  timber,     29  Geo.  2.  c,  36. 

Stat.  6  Geo.  3.  c.  36.  (Intituled,  An  afl  for  encou- 
raging the  cultivation,  and  for  the  better  prefervation 
of  trees,  roots,  plants  and  (hrubs,)  Se6i.  i.  Whereas  di- 
vers perfons  have,  of  late  years,  wilfully  and  malicioufly 
cut  down,  barked,  or  other  wife  deftroyed,  timber- trees, 
and  trees  ftanding  for,  and  likely  to  become  timber, 
growing  as  well  in  the  feveral  forefts,  chafes,  and  other 
open  grounds,  as  in  the  woods,  and  plantations,  and 
inclofed  grounds,  within  this  kingdom  j  to  the  great  de- 
triment 
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trlniEnt  of  the  owners  of  fach  trc«,  and  to  the  dii'cou- 
ragement  of  planting  in  genera',  fo  beneficial  to  Great 
Britain  :  And  whereas  the  dlfpofuion  of  nurfery  men  to 
improvements  in  planting  and  gardening,  througli  Great 
Britain,  is  aifo  of  great  ufe  to  the  publick  ;  and  many 
nurfery  men,  gardeners,  and  others,  have  colledled  and 
cultivated,  at  great  expence,  roots,  fhrubs,  and  plants, 
of  every  country,  rtnd  imported,  cultivated,  and  export- 
ed great  quantities  thereof,  and  do  thereby  fupport  them- 
felves  and  many  others  of  his  majefty's  fubjefls:  And 
whereas  many  evil  difpofed  perfons,  well  knowing  the 
value  of  fuch  roots,  flirubs,  and  plants,  have,  of  late 
years,  frequently  entred  into  nurferies,  gardens,  and 
other  inclofed  grounds  in  general,  and  of  the  nurfery  men 
and  gardeners  in  particular,  and  have  dug  up,  taken  or 
carryed  away,  out  of  fuch  nurferies,  gardens,  and 
grounds,  roots,  flirubs,  and  plants,  and  likewife  deftroy- 
ed  others  on  the  fpot,  to  a  very  confiderable  value:  Be 
it  therefore  ena£led,  isfc.  That  from  and  after  2d  of  June 
1766,  all  and  every  perfon  and  perfons  who  fholl  in  the 
night-time  lop,  top,  cut  down,  break,  throw  down, 
bark,  burn,  or  otherwife  fpoil  or  deftroy,  or  carry  away, 
any  oak,  beach,  a(h,  elm,  fir,  chefnut,  or  afp,  timber- 
tree,  or  other  tree  or  trees  (landing  for  timber,  or  likely 
to  become  timber,  without  the  confent  of  the  owner  or 
owners  thereof  firft  had  and  obtained;  or  fhall,  in  the 
night-time,  pluck  up,  dig  up,  break,  fpoil  or  dellroy, 
or  carry  away,  any  root,  (hrub,  or  plant,  roots,  fhrubs, 
or  plants,  of  the  value  of  five  (hillings,  and  which  fhall 
be  growing,  {landing,  or  being  in  the  garden  ground, 
nurfery  ground,  or  other  inclofed  ground,  of  afiy  perfon 
or  perfons  whomfoever;  (hall  be  deemed  and  conftrued  to 
be  guilty  of  felony  J  and  every  fuch  perfon  or  perfons  fhall 
be  fubjed  and  liable  to  the  like  pains  and  penalties  as  in 
cafes  of  felony,  and  the  court,  by  and  befure  whom  fuch 
perfon  or  perfons  fhall  be  tried,  fhall,  and  hereby  have 
an  authority  to  tranfport  fuch  perfon  or  perfons,  for  the 
fpace  of  feven  years,  to  any  of  his  m;ijefty's  plantations 
in  America,  in  like  manner  as  other  felons  are  diredled 
to  be  tranfported  by  the  laws  and  ftatutes  of  this  realm  : 
And  all  and  every  perfon  and  perfons  who  fhall  be  wilfully 
aiding,  abetting,  or  affifting,  in  fuch  cutting  down,  break- 
ing, throwing  down,  barking,  burning,  or  otherwife 
fpoiling  or  deftroying,  or  carrying  away  any  fuch  oak, 
beach,  afh,  elm,  fir,  chefnut,  or  afp,  timber-tree  or 
other  tree  or  trees  (landing  for  timber,  or  like  to  become 
timber,  as  aforefaid  ;  or  in  fuch  plucking  up,  digging  up, 
cutting,  breaking,  fpoiling,  or  deftroying,  or  carrying 
away  fuch  root,  fhrub,  or  plant,  roots,  fhrubs,  or  plants 
as  aforefaid,  of  the  value  aforefaid  ;  or  who  (hall  buy  or 
receive  fuch  root,  (hrub,  or  plant,  roots,  fhrubs,  or 
plants,  of  the  value  aforefaid,  knowing  the  fame  to  be 
llolen,  fhall  be  liable  to  the  fame  punifhment,  as  if  he, 
flie  or  they,  had  (lolen  the  fame  ;  any  law  to  the  con- 
trary in  any  wife  notwithflanding. 

By  (lat.  6  Geo.  3.  c.  48.  (Intituled,  An  ai5l  for  the 
better  prefervation  of  timber-trees,  and  of  woods  and 
under- woods;  and  for  the  further  prefervation  of  roots, 
fhrubs  and  plants,)  It  is  enadted,  {SeSi.  i.)  That  from 
and  after  24  "June  1766,  every  perfon  convicfled  of  da- 
maging, deftroying,  or  carrying  away  any  timber-tree  or 
trees,  or  trees  likely  to  become  timber,  without  confent 
of  the  owner,  1:3c.  (hall  forfeit  for  the  firft  offence  not 
exceeding  20/.  with  the  charges  attending;  and  on  non- 
payment, are  to  be  committed  for  not  more  than  12, 
nor  lefs  than  6  months;  for  the  fecond  offence,  a  fum 
not  exceeding  30/.  and  on  non-payment,  are  to  be  com- 
mitted for  not  more  than  iB,  nor  lefs  than  J2  montlis; 
and  for  the  third  offence  are  to  be  tranfported  for  7 
years. 

Se£i.  2.  All  oak,  beech,  chefnut,  wallnut,  afh,  elm, 
cedar,  fir,  afp,  lime,  fycamore,  and  birch  trees,  (hall 
be  deemed  and  taken  to  be  timber-trees  within  the  true 
meaning  and  provifion  of  this  adl. 

Se£l.  3.  Perfons  convi(Sled  of  plucking  up,  fpoiling,  or 
taking  away,  any  root,  (hrub,  or  plant,  out  of  private 
cultivated  ground,  (hall  fnfeit  for  the  firft  offence,  any 
fum  not  exceding  401.  with  the  charges ;  for  the  fecond 
offence  a  fum  not  exceeding   5/.   with  the  charges  ;  and 


for  the  third  offence  are  to  be  tranfported  for  feven 
years. 

ScSl.  4.  Power  given  to  juftices  of  the  jeace  to  put 
this  aft  in  cxecutioi;. 

S^cti.  5.  Wfiere  the  rcfpcftive  f^irfeitures  fliall  not  be 
paid  down  on  convidtion,  the  offenders  may  be  com- 
mitted to  hard  labour;  for  the  firft  offence  one  month, 
and  to  be  once  whipped  ;  and  for  the  fecond  offence  for 
three  months,  and  to  be  thrice  whipped. 

Sen.  6.  Perfons  hindering,  or  attempting  to  prevent 
feizing  offenders,  forfeit  lo/,  to  the  perfon  conviifling 
them;  and  if  not  paid  down,  to  be  committed  to  hard 
labour,  not  exceeding  fix  months. 

8e61.  7.  Onehalf  of  the  forfeitures  to  the  informer,  and 
the  other  half  to  the  perfon  aggrieved. 

Sen.  8.  The  convidlion  and  convidlions  of  all  and 
every  offender  and  offenders  againft  this  adl,  (ball  be 
certified  by  the  juftice  or  juftices  of  the  peace  before 
whom  the  fame  (hall  be  made,  to  the  next  general 
quarter- feflions  of  the  peace,  to  be  filed  amongft  the  re- 
cords of  the  faid  feflions;  and  that  fuch  conviiflion  (hall 
be  fairly  written  on  parchment  or  paper  in  the  follow- 
ing form  of  words  (as  the  cafe  (hall  happen)  or  in  any 
other  form  of  words  to  the  like  effedl  j  that  is  to  fay. 


To  wit. 


\B\, 


E  it  remembered.,  That  on  the- 


'/■■ 


■  in  the  year  ■ 


A.  B. 


■  day 


upon  the  complaint  cf  C.  D.  conviiicd  before  one  of  the  ju- 
Jlices  of  the  peace  for  ■  in  purfuance  of  an  a61  paffed 

in  the  ftxth  year  of  the  reign  of  his  Majejly  King  George 

the  third,  for as  the  cafe  fhall  be. 

Given  under  •      hand  and  feal  the   day  and  year 

above  written. 

Which  faid  conviflion  fhall  be  good  and  efftdlual  In 
law  to  all  intents  and  purpofes;  and  fhall  not  bequafiied, 
fel  afide,  or  adjudged  void  or  infufEcienr,  for  want  of 
any  form  of  words  whatfoever;  nor  be  liable  to  be  re- 
moved by  certiorari  into  his  majefty's  court  of  King's 
bench,  but  fhall  be  deemed  and  taken  to  be  final  to  all 
intents  and  purpofes  whatfoever, 

SCimbcrlOUC,  A  fervice  fo  called,  by  which  the  te- 
nant was  to  carry  timber  felled  from  the  woods  to  the 
lord's  houfe.  'Tts  mentioned  in  Thorn's  Chronicle. 
C owe II,  edit.  1727, 

SCimC  and  Place,  Are  to  be  fet  forth  with  certainty 
in  a  declaration  ;  but  time  may  be  only  a  circumftance 
when  a  thing  was  done,  and  not  to  be  made  part  of 
the  iffue,  i3c.  5  Afod.  286.  It  has  been  held,  that  an 
impofTible  time  is  no  time ;  and  where  a  day  or  time  is 
appointed  for  the  payment  of  money,  and  there  is  no 
fuch  day,  the  money  may  be  due  prefently.  Hob.  r8g. 
5  Rep.  22.  If  no  certain  time  is  implied  by  law  for  the 
doing  any  thing,  and  there  is  no  time  agreed  upon  by 
the  parties,  then  the  law  doth  allow  a  convenient  time 
to  the  party  for  the  doing  thereof,  /.  e.  as  much  as  (hall 
be  adjudged  leafonable,  without  prejudice  to  the  doer  of 
it.  2  Lill.  Jbr.  572.  In  fome  cafes  one  hath  time  du- 
ring his  life  for  the  performance  of  a  thing  agreed,  if  he 
be  not  haftened  to  do  it  by  requcft  of  the  party  for  whom 
it  is  to  be  done ;  but  if  in  fuch  cafe  he  be  haftened  by 
requeft,  he  is  obliged  to  do  it  in  convenient  time,  after 
f'jch  requeft  made.  Hil.  22  Car.  I.  B.  R.  Time  taken 
generally,  hath  alfo  its  time:  And  what  is  done  in  time 
of  peace,  the  law  doth  more  countenance  than  in  time 
of  war;  in  cafe  of  bar  of  an  entry,  or  claim  by  fii.e,  and 
of  defcents,  13 c.  1  Inji.  249.  10  Rep.  82,  4  Sbef. 
Abr.  6.     See  2o  Vin.  Abr.  266 — 277. 

KXwtX  \Z  Koy,  (Fr.)  Is  ufed  for  the  King's  hall, 
wherein  his  fervants  were  ufed  to  dine  and  fup.  Stat. 
13  i?.  2.  cap.  3. 

2Cineman,  or  SCt'cnman,  Was  a  petty  ofEcer  in  the 
foreft,  who  tiad  the  nodlurnal  care  of  vert  and  venifon, 
and  other  fervile  employments,  Conjlitut.  Forejia  Cunuti 
Regis,  cap.  4. 

SEtlthCrmCn,  Thofe  fiftiermen  who  deftroyed  the  young 
fry  on  the  river  Thames,  by  nets  and  unlawful  engines, 
till  fuppreffed  by  the  mayor  and  cirizens  of  London.  Of 
which,  fee  Stowe's  Survey  of  London,  p-  18. 
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SCiUft,  (line/turn,)  Brufhwcod  and  thorns  to  make 
and   repair  liedges.      Coivell,   edit.  I'J'i.J. 

SinpCUnj',  A  cuftomary  tribute  paid  to  tl.e  tithing. 
m,vi,  to  fuppo  t  the  trouble  and  charge  of  his  office. 
Cow f II,  edit.   1727. 

SDiyftaff,  Is  ore  of  (he  warden  of  the  Flcet'a  men, 
that  aaend  the  King's  courts  with  a  painted  _/7<7^,  for 
the  taking  fuch  into  cuflody  as  are  committed  by  the 
court,  and  to  attend  fuch  prifoneis  as  go  at  laige  by  li- 
cence: thefe  are  otherwife  called  BaJIms.  Stat,  i  R.  2. 
i.  12.  and  5  Eliz.  c.  23.  They  alfo  are  called  Tip-Jiavrs, 
that  attend  the  judges  with  a  kind  of  red  tipt  with  fllver, 
and  take  into  tl.eir  charge  all  prifoners  either  commit- 
ted or  turned  over  at  the  Judge's  chamber.  CotviU, 
edit.  1727. 

2CitljC0,  (Dccirna,  from  the  Sax.  "teotha,  i.  e.  tenth,) 
In  fome  of  our  law  books  are  briefly  defined  to  be  an  ec- 
clefialtical  inheritance,  or  property  in  the  church,  colla- 
teral   to  the   eftate    of  the  lands  thereof:   But  in  others  i 
they  are   more  fully  defined  to  be  a  cenain  part  ("if   the 
ffuit,  or   lawful  increafe  of   the  earth,  be<ft^,  men's  h-  ' 
hours,  which   in  moft  place*,  and  of  molt  tiings,  is  the 
tenth   part,   which  by  the   law,   hath  been   given  to  ihe 
minifters  of  the  gofpel,   in   recompence  of  their  attend-  ; 
ing  their  office.    11  Co.  Rep.  13.      Dyer  84. 

Bifli'p  Barlow,  Selden,  father  Paul,    and  others  have 
obferved,  that  neither   tithes  nor  etclefiaflical  benefices, 
(which  are   correlative  in  their  nature)   were  ever  heard  ; 
of  for  many  ages  in  the  Chnftian  chuich,  or  pretended  to  j 
be  due  to  the  Chriftian  priefthood  ;  ^nd,  as  that  b  fhopaf-  [ 
firms,   no  mention  is  made  of  tithes  in  the  grand  codex  of  j 
canons,  ending  in  the  year  451,  which,   next  to  ihe  bible,  ( 
is  the  mort  authentick  book   in  tl  e  world  ;  and  that  it 
thereby  appears,  during  all  that  time,  both  churches  and  j 
churchmen    were    mainiained  by  free  gifts   and  obi  itions  j 
onlv.      Barlow's  Remains,  p.    169.     Selden  of  Tithes  82.  1 
See  iVatfon's  Compleat  Incumbent,  p.  3,  4,  iSc. 

And  Mr.  Selden  has   fbewn  us,   that  tithes  were    not  1 
introduced  here  in  England,   till   towards  the  end  of  the  ' 
eighth  Cei.rury,  i.  e.  about  the  year  786,  when  parifhes  , 
and  ecclefiaftical  benefices  came  to  be  fettled,  for,  as  is  faid,  j 
tithes  and  ecclefiaftical  benefices  being  correlative  the  one 
could  not    exift   without  the  other;  for  whenever    any 
ecclefiaftical  perfon  had  any  portion  of  tithes  granted  to  J 
him  out  of  certain  lands,  this  naturally   conftituted  the  j 
benefice  ;    the   granting  of  the   tithes  of  fuch  a  manor  1 
or  parith,  being  in  faft,  a  grant  of  the  benefice  ;  as  a 
grant  of  the  benefice  did  imply  a  grant  of  the  tithes:  ; 
And  thus  the  relation  between  patrons  and   incumbents  j 
was   ana'ojous  to  that  of  lord  and  tenant  by  the  feudal 
law.     Selden  of  Tithes  ib,  is'c. 

About  the  )  ear  794,  Offa,  King  of  Mercia,  (the  moft 
potent  of  all  the  Saxon  Kings  of  his  time  in  this  ifland,) 
made  a  law,  whereby  he  gave  unto  the  church  the  tithes 
of  all  his  kingdom,  which  the  hiftoiians  tell  us  was  done 
to  expiate  for  the  death  of  Eihelhett,  King  of  the  Eaji 
/Ingles,  who  in  the  year  preceding  he  had  caufed  bafely 
to  be  murdered.  But  that  tithes  were  before  paid  in 
England  by  way  of  offerings,  according  to  the  ancient 
ufage  and  decrees  of  the  church,  appears  from  the  canons 
o^  Egbert,  archbifhop  o^  Turk,  about  the  year  750.  And 
from  an  epiftle  of  Boniface,  archbiftiop  of  Mentz,  which 
he  wrote  to  Cuthbert,  archbifhop  of  Canterbury  about  the 
fame  time  ;  and  from  the  feventeenth  canon  of  the  ge- 
neral council  held  for  the  whole  kingdom  at  Chakuth, 
in  the  year  787.  But  this  law  <jf  Offa,  was  ihat  which 
firft  gave  the  church  a  civil  right  in  them  in  this  land, 
by  way  of  property  and  inheritance,  and  enabled  the  clergy 
to  gather  and  recover  them  as  their  legal  due,  by  the 
coercion  of  the  civil  power.  Yet  this  eftabllfhrnent  of 
Offa  reached  no  further  than  the  kingdom  of  Mercia, 
over  which  Offa  leigned,  until  Ethel-w'ulph,  about  fixty 
years  after,  enlarged  it  for  the  whole  realm  of  England. 
Prideaux  on  Ttthis   166,  167. 

I.  Ofzthtit  tithes  are  in  general  due;  and  v.here  per- 
fonal  tithes  are  due. 

7,  Of  what  predial  tithes  are  due  ;  and  of  the  tithe  of 
ogijlment,  corn,  hoy,  and  wood. 
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3.  Of  luhat  mixed  tithes   are  due. 

4.  Of  recovering  fmall  tithes  in  a  fummary  way  ;  and  of 
recovering  tithes  due  from  quakers. 

I.  Of  what  ti'hes  are  in  general  due;  and  where  per- 
'  fonal  tithes  are  due, 

I  Tithes  are  due  eitlier  de  jure,  or  by  cuflom:  All 
titlr.s,  which  ate  due  ^/i-y^r^,  arife  from  fuch  fruits  of 
the  earth  as  renew  annually  ;  or  fiom  the  pitfu  that 
accrue  from  the  labour  of  a  man.  Hence  it  follows, 
th:it  fuch  tithes  can  never  be  part  of,  but  muft  always 
be  collateral  to,  the  I  nd  from  which  they  arife.  1 1  Rip. 
13,  14.      Priddle  v.  Napier. 

Nay,  tithes  due  de  jure  are  fo  collaferal  to  every  kind 
of  land,  that  if  a  leaf*,  is  made  of  the  glebe  belonging  to 
a  reflory,  with  all  'he  profits  and  advantages  tlxieof; 
and  there  is  befides  a  covenant,  that  the  rent  to  be  paid 
(hall  be  in  fu'l  fatisfaiflion  of  every  kind  of  exaflion, 
and  demand,  belonging  to  the  re(flory  ;  yet,  as  the  glebe 
is  not  exprefly  difcharged  of  lithe  ,  the  klTee  (hall  be  liable 
(o  the  payment  thereof.  J I  Rep.  13,  14.  Priddle  v, 
Napier,  i  Roll.  Abr.  655.  pi.  I.  Cro.  Elk.  2bi,  162. 
Cro.  Car.  362. 

No  tithe  IS  de  jure  of  the  produce  of  a  mine  or  of  a 
qujr.y  ;  becaufe  this  is  not  a  fruit  of  the  eaith  renewing 
annually,  I  uv  is  the  fubltance  of  the  earth,  and  has  per- 
haps be:  1  fo  for  a  great  number  of  years.  F  N.  B, 
53.  B:,  Pfm.  pi  iS.  2/«/?.  651.  I  Roll.  Air.  6^-. 
Cro.  Eliz.  277. 

But  tn  ftine  places  tithe'!  are  due  by  cuftom  of  the 
produce  of  mines.      2  rern.   46.     Buxton  v.  Hutchinfon. 

No  tithe  is  due  de  jure  'f  lime:  The  chalk,  of 
which  thi:  is  made,  being  part  of  the  foil,    i  Roll.  Abr, 

^3,7 -fl-  5- 

r.th;  is  not  due  de  jure  of  bricks,  which  are  made 
from  the  earth  irfelf.      2  Mod.  77.     Stoutfield's  cafe. 

Not  IS  tirhe  due  de  jure  of  tuif,  or  of  gravel  :  Be- 
caufe both  thefe  are  part  of  the  foil.      I  A:Icd   35. 

It  has  been  held,  that  no  tithe  is  due  de  jure  of  fait; 
becaufe  this  does  not  renev/  annually,  i  Roll.  Abr,  642. 
S.  pi.  8. 

But  every  one  of  thefe,  and  all  things  of  the  like  kind, 
may  by  cuftom  become  tithable.  i  Roll.  Abr.  642.  S. 
■pl.  7-  pi.  8. 

No  tithes  are  due  de  jure  of  houfes ;  for  tithes  are  only 
due  de  jure  of  fuch  things  as  renew  from  year  to  year. 
J I   Rep.  16.     Graunt's  cafe. 

But  houfes  in  London  are,  by  decree,  whidh  was  con- 
firmed by  an  a£l  of  parliamcn',  made  liable  to  the  pay- 
ment of  tithes,  2  /«/?.  659.     37  H.  8.  c.  2. 

And  before  this  decree,  houfes  in  Lcndon  were  by 
cuftom  liable  to  pay  tithes;  the  quantum  to  be  paid  be- 
ing thereby  only  fettled,  as  to  fuch  houfes  for  which 
there  was  no  cuftomary  payment.  2  Injl.  659.  Hard. 
116.      Gilb.  Eq.  Rep.  193,   194. 

There  is  likewife  in  moft  ancient  cities,  and  boroughs, 
a  cuftom  to  pay  tithes  for  houfes;  without  which  there 
would  be  no  maintenance  in  many  parifhes  for  clergy. 
II  Rep.  16.     Graan/'s  cafe.     Bunb.  102. 

It  was  held  by  three  barons  of  the  Exchequer,  Price, 
Montague,  and  Page,  contrary  to  the  opinion  of  Bury 
Chief  Baron,  that  two  tithes  may  be  due  of  the  fame 
thing,  one  ie  jure,  the  other  by  cuftom.  Bunb.  43. 
Earl  of  Scarborough  v.  Hunter. 

Tithes  are  of  three  kinds,  perfonal,  predial,  and 
mixt.  Such  tithes  as  arife  frcm  the  profit  of  the  perfo- 
nal labour  of  a  man,  in  the  exercife  of  any  art,  trade 
or  employment^  aie  called  perfunal  tithes.  2  Irf}. 
649. 

By  the  ftat.  2  Jif  3  Ed.  6.  c.  13  par.  7.  Common 
day  labourers  ate  exempted  from  the  pa)ineiit  of  petfonal 
tithes. 

No  perfonal  tithes  are  due  from  fcivants  in  hifbandry  ; 
for  by  their  labour  the  tithes  of  many  other  things  arc  in- 
creafed.      i  Roll.  Abr.  646.  />/.  i. 

The  better  opinion  always  was,  thrt  a  miller,  except 

he  occupied  a  corn  mill,   was  only  lable  to  tl.e  pay  inert 

8  R  ef 
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cf  perfonal  tithe.    2  Injl.  621.     i  Roll.  Abr.  641.  pi.  19. 
Cro.  Jac.  523. 

But  it  feems  to  have  been  formerly  helJ,  that  the  oc- 
cupier of  a  corn  mill  was  liable  to  pay,  as  predial  titiies, 
the  tenth  part  of  his  toll.  2  Roll.  Rfp.  84.  Show.  281. 
Brownl.  32. 

It  is  however  now  fettled,  by  a  decree  of  the  houfe  of 
Lords,  upon  an  appeal  from  a  decree  of  the  court  of  Ex- 
chequer, that  only  perfonal  tithes  are  due  from  the  oc- 
cupier of  a  corn  mill,  i  Eq.  Caf.  Abr.  366.  Newt  v. 
Chamberlain^  2  Will.  Rep.  463- 

The  occupier  of  a  new  erected  mill  is  liable  to  tithe?, 
altho'  fuch  mill  is  erefled  upon  land  difcharged  of 
tithes,  Cro.  "Jac.  429. 

It  is  faid  in  one  book,  that  the  occupier  of  an  antient 
mill  fhall  not  pay  tithes :  But  that  the  occupier  of  a  new 
mill  is,  by  the  9  Ed.  2.  ft.  I.  c.  5.  made  liable  to  pay 
tithes.     Mar.  15.  pi.  36. 

This  feems  to  be  a  niiftake ;  for  tint  ftatute  only 
provides,  that  new  erefled  mills  Qiall  be  liable  to  the  pay- 
ment of  tithes:  But,  as  nothing  therein  is  faid  concern- 
ing ancient  mills,  there  can  be  no  doubt,  that  fuch  an- 
tient mills,  as  before  the  making  of  this  ftatute  were 
liable  to  pay  tithes,  continued  afterwards  to  be  liable. 
12  Mod.  243.     Hart  V.  Hale.      3  Buljl.  212.  ] 

No  perfonal  tiihe  is  due  of  the  profit  which  a  man  re- 
ceives without  perfonal  labour,  or  of  the  profit  which  one 
man  receives  from  the  labour  of  another,  i  Roll.  Abr. 
656.  pi.  I.  pi.  2.     2  /«/?.  621,  649. 

If  a  man  lets  a  (hip  to  a  fifherman,  no  perfonal  tithe 
is  due  of  the  money  received  for  the  ufe  of  fuch  fhip; 
becaufe  this  is  a  profit  without  perfonal  labour,  i  Roll. 
Abr.  656.  n.  pi.  2. 

If  a  man  purchafes  a  houfe  for  3C0/.  and  afterwards 
fells  it  for  500/.  no  perfonal  tithe  is  due;  for  the  per- 
fonal labour  bears  no  proportion  in  this  cafe  to  the  pro- 
fit.    I  Roll.  Abr.  656.  n.  pi.  3. 

If  an  inn-keeper  has  fuch  a  profit,  out  of  his  kitchen, 
cellar,  and  flables,  as  to  make  200/.  of  what  coft  him 
only  100/.  no  perfonal  tithe  is  due  of  this  profit :  Becaufe 
the  profit  did  not  arife  from  perfonal  labour  alone,  and 
fo  far  as  it  did,  it  perhaps  arofe  more  from  the  perfonal 
labour  of  fervants,  than  from  that  of  the  mafter  of  the 
inn,     2  Buji.  141.     Dolley  v.  Davis, 

2.  Of  what  predial  tithes  are  due;  and  of  the  tithe  of 
agijlmtnty  corn,  hay,  and  wood. 


Such  tithes,  as  arife  immediately  from  the  fruits  of 
the  earth,  as  from  corn,  hay,  hemp,  hops ;  and  all  kinds 
of  fruits,  feeds  and  herbs,  are  called  predial  tithes.  2 
InJ}.  649. 

They  are  fo  called,  becaufe  they  arife  immediately 
from  the  fruits  of  the  farm,  or  earth.     2  Inji.  647. 

By  the  ecclefiaftical  law  many  things  are  liable  to  the 
payment  of  predial  tithes,  which  by  the  Common  law  are 
not  fo.     2  InJ{.  621.     4  ^'^o^-  344- 

The  defign  under  this  head,  is  to  fhew  what  things  are 
liable  by  the  Common  law  to  pay  predial  tithes. 

In  doing  this,  it  will  appear,  that  fome  things,  which 
are  in  the  general  exempted  therefrom,  become  by  cu- 
ftom  liable  to  the  payment  of  predial  tithes,  i  Rol.  Abr, 
637.  E.  pi.  2.      I  Rol.  Abr.  642.  S.  pi.  7.  pi.  8. 

It  will  alfo  appear,  that  divers  things,  which  are  in 
the  general  liable  thereto,  are  under  particular  circum- 
fiances  exempted  from  the  payment  of  fuch  tithes,  i 
Rol.  Abr.  645.  pi.  II.  Cro.  Eliz.  475.  Freem.  335. 
12  Mod.  235. 

But  wherever  any  fraud  is  ufed,  to  bring  a  thing  under 
thofe  circumftances,  by  reafon  of  which  it  would,  if  it 
had  come  fairly  under  them,  have  been  exempted  from 
the  payment  of  predial  tithes,  it  is  by  fuch  fraud  ren- 
dered liable  thereto.     Cro.  Eliz,  475.     Freem.  335. 

As  it  would  be  tedious,  to  enumerate  all  the  things 
which  are  liable  to  predial  tithes,  only  thofe  (ball  be  men- 
tioned, concerning  the  tithes  of  which  fome  queftion  has 
arifen ;  but,  from  fuch  as  will  be  mentioned.  It  may  be 
eafily  colle^ed  of  what  other  things  predial  tithes  are 
due. 
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Agiflmcnt.  Agifting,  in  the  ftrift  fenfe  of  the  word, 
means  the  depafturing  of  a  beaft  the  property  of  a  ftran- 
ger  :  But  this  word  is  conftaiitly  ufed,  in  the  books,  for 
depafturing  the  bs^ft  of  an  occupier  of  land,  as  well  as 
that  of  a  ftranger.     5  Bac.  Ab.  53. 

An  occupier  of  land  is  not  liable  to  pay  tithe  for  the 
pifture  of  horfes,  or  other  beafts,  which  are  ufed  in  huf- 
bandry  in  the  parifli,  in  which  they  are  depaftured-  Be- 
caufe the  tithe  of  corn  is  by  their  labour  increafed.  i 
Rol.  Abr.  646.  pi.  2.  pi.  3.  pi.  6.  pi.  7.  Cro.  Eliz.  446. 
Ld  Raym.  1 30. 

But  if  hoifcs  or  ether  hearts  are  ufed  in  hufbandry  out 
of  the  parifli,  in  which  tliey  are  depaftured,  an  agilt- 
ment  tithe  is  due  for  them.  7  Alsd.  114.  Harrou/a 
cafe.      Ld  Raym.  130. 

It  feems  to  be  the  better  opinion,  that  no  tithe  is  due 
for  the  pafture  of  a  faddle  horfe,  which  an  occupier  of 
land  keeps  for  himfelf  or  fervants  to  ride  upon,  i  Rcl, 
Abr.  6^2.  pi.  4.  Cro.  Jac.  4^0.  Bulj'l.  171.  Bunb.  i- 
An  occupier  of  land  is  liable  to  an  agiflment  tiihe, 
for  all  horfes  which  he  keeps  for  fale.  Cro.  Jac.  430. 
Hampton   v.  IFild.       1  Rol.  Abr.  647.  pi.  £4. 

No  tithe  is  due  for  the  pafture  of  milk  cattle,  which  are 
milked  in  the  parifh,  in  which  tV.Qy  are  depaftu^cd  ;  be- 
caufe tithe  is  paid  of  the  niclk  of  fucli  cattle,  i  RqI.  Abr. 
646.  pi.  2.   Ld  Raym.   1 30.      Cro.  Eliz,  446. 

Milch  cattle,  which  are  refervcd  for  calving,  fliall  pay 
no  tithe  for  their  pafture  whilft  they  are  dry  :  But,  if 
they  are  afterwards  fold,  or  milked  in  another  patifn,  an 
agiftment  Is  due  for  the  time  they  were  dry.  Hetl.  tco. 
Ld  Raym.  130. 

No  tithe  is  due,  from  an  occupier  of  land  ;  for  the  pa- 
fture of  young  cattle,  reared  to  be  ufed  in  hufbmdry,  or 
for  the  pail.      Cro.  Eliz.  ^-6.     Sberingh  v.   Fleetwood. 

But,  if  fuch  young  bealts  are  fold,  before  they  come  to 
fuch  perfedlion  as  to  be  fit  for  hufbandry,  or  before  they 
give  milk,  an  agiftment  tiths  muft  be  paid  for  them. 
Hetl.  86.  TVoolmer/lon'i  cafe. 

An  occupier  of  land  is  liable  to  an  agiftment  tithe,  for 
all  fuch  cattle  as  he  keeps  for  fale.  Cro.  Eliz.  446,  476. 
Jenk.  28.  pi.  6.     Cro.  Car.  237.     Show,  P.  C.  192. 

But  if  any  cattle,  which  have  neither  been  ufed 
in  hufbandry,  nor  for  the  pa  1,  are  after  being  kept 
fome  time  killed,  to  be  fpent  in  the  family  of  the  occupier 
of  the  land  on  which  they  were  depaftured,  no  tithe  is 
due  for  their  pafture.  Jenk.iZi,  pi.  6,  Cro,  Eliz,  446, 
476.     Cro.  Car.  237. 

It  is  in  general  true,  that  an  agiftment  tithe  is  due,  for 
depafturing  any  fort  of  cattle  the  property  of  a  ftranger. 


276,      Cm.   "jac.   2yb,      Bunb,   i.     Fre, 


Cro.   Eliz. 

329- 

No  tithe  is  due  for  the  cattle,  either  of  a  ftranger  or 
an  occupier,  which  are  depaftured  in  grounds,  that  have 
in  the  fame  year  paid  tithe  of  hay,  Bunb.  10,  79. 
Poph.  142.      2  Rol.  Rep.  191, 

No  agiftment  tithe  is  due  for  fuch  beafts,  either  of  a 
ftrani'er  or  an  occupier,  as  are  depaftured  on  the  head 
lands  of  ploughed  fields  :  Provided  that  thefe  are  not  wi- 
der than  is  fufficient  to  turn  the  plough  and  horfes  upon. 
I  Rol.  Abr.  646.  pi.  19. 

No  tithe  is  due  for  fuch  cattle  as  are  depaftured  upon 
land,  that  has  the  fame  year  paid  tithes  0/  corn.  Bro. 
Difm.  1 8.     I  Mod.  216. 

If  land,  which  has  paid  tithe  of  corn  in  one  year,  is 
left  unfown  the  next  year,  no  agiftment  is  due  for  fuch 
land  ;  becaufe,  by  this  lying  frefti,  the  tithe  of  the  next 
crop  of  corn  is  increafed.      i  Rol.  Abr.  642.  pi.  9. 

But  if  land,  which  has  paid  tithe  of  corn,  is  fuffered  to 
lie  fallow  longer  than  by  the  courfe  of  hufbandry  is  ufual, 
an  agiftment  tithe  is  due  for  the  beafts  depaftured  upon  fuch 
land.     Shep.  Abr.  1008. 

As  the  queftion,  whether  an  agiftment  tithe  is  due  for 
(heep,  does  not  feem  to  be  quite  fettled,  it  will  not  be  a- 
mifs  to  mention  the  principal  cafes,  in  which  this  haj 
been  agitated. 

It  is  laid  down  In  one  old  cafe,  that  no  tithe  is  due  for 
the  pafture  of  (heep,  becaufe  they  are  animalia  fruHuofa, 
1   Rol.    Rep.  63.    ph  7.    Mafcal  v.   Price,    Mich,  12. 

Joe.  I. 

■'  But 
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But  in  another  book  of  the  fame  auihor's,  wlicre  tliis 
very  cafe  is  reported,  there  is  a  dubitatur.  1  Rol.  Abr, 
642.  pi.  8. 

In  a  cafe,  not  long  after,  it  was  held,  that  an  agift- 
ment  tithe  fliould  be  paid  for  fheep,  which,  after  having 
been  depaftured  in  one  parifli,  from  Michaelmas  day  to 
Lady-day,  were  removed  into  another  ;  and  by  Dodde- 
ridge,  juftice,  otherwifethe  parfon  of  the  parifli  might  be 
defrauded  of  his  tithe  ;  for  the  flieep  are  now  carried  into 
a  fecond  parifli,  and  they  may  not  be  brought  back  and 
{heered  in  the  firft,     Poph.  197.      Mich.  2  Car.  i. 

It  was  however  faid,  by  IVhUelock,  juftice,  that  De 
animalibus  tnutilibus,  as  horfes,  oxen,  tfc.  the  parfon  (hall 
have  agiftment  tithe  :  But  that  Di  animalibus  utilibus,  as 
cows,  flieep,  fsV.   he  fliall  have  in  fpecie. 

In  another  cafe,  it  is  faid  to  have  been  laid  down,  that 
no  tithe  fliall  be  paid  for  the  pafture  of  (heep  eat  in  the 
houfe.  Cro.  Car.  207.  Fan^y  v.  Long,  Mich.  7  Car.i. 
But,  in  another  report  of  the  fame  cafe,  it  is  faid  to 
have  been  held,  that  no  tithe  is  due  for  the  pafture  of 
wethers ;  becaufe  they  will  yield  a  tithe  of  wool,  i 
Rol.  Abr.  t^-j.  pi.  13. 

In  a  modern  cafe,  in  the  court  of  Exchequer,  it  is 
faid  that,  it  feemed  to  be  admitted,  that  tithe  is  due  for 
the  agiftment  of  yearling  ftieep,  becaufe  it  is  a  new  in- 
creafe.     Bunb.  90.  Baker  v.  Sweet,    Mich.   8  Geo,  i. 

In  another  cafe  fliortly  after,  in  the  fame  court,  it  ap- 
peared, that  flieep  after  paying  tithe  of  wool,  had  been 
fed  upon  turnips  not  fevered,  by  which  they  were  bet- 
tered to  the  value  of  five  fliiilings  each ;  and  were  then 
fold.  It  alfo  appeared,  that  the  defendant  had,  before 
the  next  Oicering  time,  bought  in  as  many  as  were  fold  ; 
and  that  of  thefe  tithe  of  wool  was  paid.  It  was  infif- 
ted,  that,  if  an  agiftment  was  to  be  paid  for  the  flieep 
fold,  this  would  be  a  double  tithing:  But  the  court  held, 
that  this  was  a  new  increafe,  and  decreed  the  defendant 
to  account  for  an  agiftment  tithe.  Gibf.  Rep.  in  Eq.  231. 
Coleman  "v.  Baker,    Pafcb.   iz  Geo.  i. 

In  this  laft  cafe  no  notice  was  taken  of  the  cafe  of 
Baker  and  Szveet :  But  the  cafe  of  Dummer  and  Tf'^tng- 
field.  Hit.  1  W.  ^  M.  was  mentioned.  In  which  it 
had  been  decreed,  and  the  decree  had  been  affirmed  on  a 
rehearing,  that  the  tithe  for  depafturing  flieep  from  the 
'  time  of  fhearing  till  they  were  fold,  fliould  be  account- 
ed for. 

But  in  a  ftill  later  cafe,  the  court  of  Exchequer  were 

of  a  quite  different  opinion.     A  bill  v.'as  brought  for  the 

tithe  of  depafturing  flieep  four  months  in  the  parifh  after 

they  had  been  fliorn ;    it  appeared  alfo,  that  at  the  end  of 

•  this  time  they  were  removed   into  another  parifh ;  and 

that  they  were  fliorn  there  at  the  next  flieering  time.     In 

this   Cafe  the  cafes  of  Coleman  and    Baker,    and  Dum- 

'  mer  and  Wingfield  were  cited  by  the   plaintiff's  counfel. 

'  But  the  court  held,  that  no  agiftment  tithe  fhould  be  paid, 

becaufe  flieep  are   animalia  fruHuofa.     Bunb.  ■^i 2-    Poor 

V.  Seymour,  Hil.  5  Geo.  2. 

Corn.  It  is  laid  down  in  fome  books,  that  no  tithe  is 
due  of  the  rakings  of  corn  involuntarily  fcattered.  i 
Rol.  Abr.  645.  pi.  II.  Cro,  Eliz,  278.  Freem,  333. 
Moor  278. 

But,  if  more  of  any  fort  of  corn  is  fraudulently  fcat- 
tered, than,  if  proper  care  had  been  taken,  would  have 
been  fcattered,  tithe  is  due  of  the  rakings  of  fuch  corn. 
Cro.  Eliz.  475.     Freem.  335. 

And  it  has  been  faid  by  Holt,  Chief  Juftice,  that  tithe 
is  due  of  the  rakings  of  all  corn,  except  fuch  as  is  bound 
up  in  flieaves.     12  Mod.  235. 

No  tithes  are  due  of  the  ftubbles  left  in  corn  fieWs,  after 
mowing  or  reaping  the  corn.  2  Injl.  621.  i  Rol.  Abr, 
640.  pi.  14. 

Hay.  Tithe  of  hay  is  to  be  paid,  although  beafts  of 
the  plough  or  pail,  or  ftieep  are  to  be  foddered  with  fuch 
hay.  Cro.  Joe.  47.  fVebb  v.  fVarner.  i  Rol.  Ahr.  650. 
pi.  12.      12  Mod.  497. 

But  no  tithe  is  due  of  hay  grown  upon  the  headlands 

of  ploughed  grounds,    provided  that  fuch  headlands  are 

not  wider  then  is  fufficient  to  turn  the  plough  and  horfes 

upon.      I  Rol.  Abr.  646.  pi.  19. 

It  is  laid  down  in  one  old  cafe,  that  if  a  man  cuts  down 
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grafs,  and,  while  it  is  in  the  fwathes,  carries  it  away 
and  gives  it  to  his  plough  cattle,  not  having  fufficient  fuf- 
tenance  for  them  otherwife,  no  tithe  is  due  thcfeof.  I 
Rol.  Abr,  645.  Crawley  v.  JVells,   Mich,  q  Car.  I. 

And  in  a  modern  cafe,  the  court  of  Exchequer  feem* 
ed  to  be  of  opinion,  that  no  tithe  is  due  of  vetches  or 
clover,  cut  green,  and  given  to  cattle  in  hufbandry. 
Bunb.  279.   Hayes  v.  Dowfe,  Hil.  3  Geo.  2. 

But  in  another  cafe,  fome  years  before  this  laft  cafe,  it 
was  held,  that  the  right  to  tithe  of  hay  accrues  upon 
mowing  the  grafs,  and  that  the  fubfequent  application  of 
this,  while  it  is  in  grafs,  or  when  it  is  made  into  hay, 
fliall  not,  although  beafts  of  the  plough  or  pail  are  fed 
with  it,  take  away  this  right.      12  Mod.  498. 

And  the  doftrine  of  this  laft  cafe  coincides  with  that  of 
an  old  cafe ;  in  which  it  was  held,  that  tares  cut  green, 
and  given  to  beafts  of  the  plough,  may  by  fpecial  cuftom 
be  exempted  from  the  payment  of  tithes  ;  from  whence  it 
follows,  that  fuch  fares  are  not  exempted  de  jure.  12 
.(l/ofl'.  498.   Selby  V.  Bank,    Pa/ch.    13/^^.3. 

It  is  laid  down  in  fome  books,  that  no  tithe  is  due  of  af- 
termowth  hay;  becaufe  tithe  can  only  be  due  once  in  the 
fame  year  from  the  fame  land.  F.N.B.SZ-  Bro.  Difm. 
pi.  lb.  2  InJi.b^Z,  II  Rep.  16.  Cro.  Jac.  42.  Ld 
Raym.  243. 

But  it  is  held  in  other  books,  that  tithe  is  due  of 
aftermowih  hay.  i  Rol.  Abr.  64.  pi.  11.  Cro.  Eliz. 
660.  Cro.  Jac.  116.  Cro.  Car.  403.  12  Mod.  498. 
Bunb.  10. 

And  the  principle,  upon  which  the  doiSrine  that  no 
tithe  is  due  of  aftermowth  hay  is  founded,  is  denied  in 
fome  modern  cafes. 

In  fome  of  thefe  it  is  laid  down,  that  tithes  fliall  be 
paid  of  divers  crops  grown  upon  the  fame  land  in  the  fame 
year.  Bunb.  19.  Benfon  v.  JVatkins,  Hil.  3  Geo,  i. 
Bunb.  314.  Swanfen  v.  Digby,  Hil.  5  Geo.  2. 

In  others  it  is  held,  wherever  there  is  in  the  fame  year 
a  new  increafe  from  the  fame  thing,  tithe  is  due.  Bunb. 
9.  Baker  v.  Sweet,  Mich.  8  Geo.  1.  Gilb.  Rep.  in 
Eq.  231.  Coleman  v.  Baker,    Pa/ch.   12  Geo.  i. 

fVood.  Tithe  of  wood  is  not  due  of  common  right, 
becaufe  wood  does  not  renew  annually ;  But  it  was,  in 
very  antient  times,  paid  in  many  places  by  cuftom.  2 
Inji.  642.  12  Mod.  III.  Saik.  656.  Comb,  404. 
Bunb.  61. 

A  conftitution  was  made,  in  the  feventeenth  year  of 
the  reign  of  Edward  the  Third,  by  John  Stratford,  arch- 
bifliop  of  Canterbury,  that  tithes  fliall  be  paid,  within  this 
province,  of  Jilva  cadua,     2  Inft.  642.     Palm,  37,  38. 

In  the  fame  year,  the  commons  petitioned  the  King, 
that  no  man  be  impleaded  in  court  Chriftian  for  tithes  of 
wood  or  underwood,  unlefs  in  fuch  places  where  fuch 
tithes  have  been  ufed  to  be  paid.     2  InJi,  642. 

The  anfwer  was,  let  it  be  done  of  this,  as  it  hath  hereto- 
fore been  ufed  to  be  done.     Ibid. 

In  the  next  year,  the  commons  complained  to  the  King 
of  this  conftitution,  for  taking  tithes  of  all  manner  of  wood, 
as  an  unprecedented  thing,  and  petitioned  that  the  people 
might  remain  in  the  fame  ftate,  as  they  had  been  under 
his  royal  progenitors  ;  and  that  a  prohibition  might  be 
granted  to  all,  who  fhould  be  impleaded  in  court  Chri- 
ftian for  tithe  of  wood.     Ibid. 

The  anfwer  was,  the  King  willeth  that  law  and  rea- 
fon  be  done.     Ibid, 

In  another  petition  prefented  in  the  twenty- firft  year  of 
the  fame  reign,  the  commons  complained,  that  the  cler- 
gy, by  virtue  of  the  conftitution  made  by  the  archbifliop 
of  Canterbury,  demanded  and  took  tithe  both  of  grofs 
wood  and  underwood,  whether  this  laft  was  fold  or  not. 
Ibid, 

To  this  the  King  anfwcred,  that  the  archbifliop  of  Catt' 
terbury  and  other  bifliops  have  anfwered,  that  no  tithe  is 
demanded,  by  virtue  of  the  conftitution,  but  of  under- 
wood.    Ibid, 

After  fome  other  petitions  had  been  prefented  by  the 
commons,  without  efFeft,  the  great  men  of  the  realm  in 
the  forty-fifth  year  of  the  reign  of  this  prince,  joined 
with  them  in  one.     2  InJi.  652. 

In 
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In  cor.feq",  ence  of  this,  a  ftatiite  was  mnile  in  tlic-fe 
words:  '  At  the  complaint  of  the  Great  men  and  Com- 
mons, (hewing  by  their  petition,  that  when  they  fell  theii 
grofs  wood,  of  the  age  of  20  or  40  years,  and  of  a  greater 
a^e,  to  merchants,  to  their  own  profir,  and  to  the  aid  of 
the  King  in  his  wars,  the  parfons  and  vicars  of  Holy 
fhurch  do  implead  and  trouble  the  faid  merchants,  in 
t<!urt  chriftian,  (or  the  tithe  of  the  fiid  wood,  under  the 
denomination  oi  filva  cadua,  by  the  reafon  of  which 
they  cannot  fe'i  their  wood  for  the  real  value,  to  the 
great  damage  of  themfelves  and  the  realm;  it  is  ordained 
and  eflabhftied,  that  a  pruhibition  in  this  cafe  fhall  be 
granted,  and  upon  the  fame  an  attachment,  as  it  hath  hi- 
therto been.'      45  Ed.  3.   c.  3. 

From  thefe  petitions  and  anfwers,  from  this  ftatute, 
and  from  books  of  the  bed  authority,  it  appears  plainly, 
that  no  tithe  of  grofs  wood  was  due  de  jure  at  the  Com- 
iTion  law  ;  and  that  the  demand  thereof  as  fuch  by  vir- 
tue of  the  conftitution  made  by  the  archbifhop,  was  an 
encroachment.  2  In/i.  642.  45  Ed.  3.  c.  3.  Phivd. 
470.      Bro.  Paroch,  pi.  i.     Cro.  Jac.  100. 

After  the  making  of  this  ftatute,  prohibitions  were 
cinftantly  granted  to  fuits  inltituted  in  fpiritual  courts 
fhr  tithes  of  grofs  wood.  But  two  quellions  ofcen  arofe, 
What  is  grofs  wood?  And  of  what  age  grofs  wood 
mult  be  before  it  is  exempted  from  the  payment  of  tithe  ? 
2  In/}.  643,   644,   645. 

For  tfe  putting  an  end  to  thefe,  it  hath  been  long  fet- 
tled, that  by  grofs  wood  is  not  meant  fmall  wood,  nor 
large  wood,  but  fuch  wood  as  is  generally,  or  by  the 
ciillom  of  a  parttr'ilar  part  of  the  country,  ufed  as  tim- 
ber ;  and  that  all  fuch  wood,  if  of  the  age  of  20  years, 
is  exempt  from  the  pa)  mcnt  of  tithe.  2  Inji.  642,  643. 
Cro.    Eh'z.   I.      12  Mod.  524.      Bunb.  127. 

Oaks,  afhes,  and  elms,  being  univerfally  ufed  as  timber, 
it  has  been  always  held,  that  fuch  trees,  if  of  the  age  of 
20  years,  are  grofs  wood.      2  Jnjl.  642. 

It  hath  been  held  upon  great  deliberation,  notwith- 
■ftanding  what  i?  laid  down  to  the  contrary  in  Plowd.  470. 
that  a  hern-beam  tree,  if  of  the  age  of  20  years,  is  grofs 
wood  ;    becaufe  this  is  ufed  in  building  and   repairing. 

2  Irrj}.    643. 

It  has  for  the  fame  reafon  been  held,  that  an  afpen 
.  tree,  of  the  age  of  20  years,   is  grofs  wood.      Ibid. 

Tithes  are  not  in  the  general  due  of  beach,  birch, 
hazel,  Iwillow,  fallow,  alder,  maple  or  white-thorn 
trees,  or  of  any  fruit  trees,  of -wha'foever  age  they  are  : 
Becaiife  thefe  are  not  timber.  Plowd.  470.  Cro.  Eliz. 
I  Cro.  Jac.  190.  I  Roll.  Air,  640../1/.  5.  pi.  6.  Broivnl, 
94. 

But,  if  the  wood  of  any  of  thefe  trees  is  ufed  in  a 
particular  part  of  the  country,  where  timber  is  fcarce,  in 
building  and  repairing,  no  tithe  is  due  of  fuch  wood,  if 
of  the  ace  of  20  years,  in  that  part  of  the  country.  Hob. 
2iq.      Brownl.  94. 

It  is  laid  down  in  feveral  old  books,  that,  if  a  timber 
tree,  after  it  is  of  the  age  of  20  years,  decays  (o  as  to  be 
unfit  to  be  ufed  in  building,  no  tithe  is  due  of  the  wood 
of  this  tree  ;  becaufe  it  was  once  privileged.  1 1  Rep. 
48.  Cro.  Eliz.  477.  Cro.  Jac.  lOO.  i  Roll.  Alrr.  640. 
pi.  2, 

But  the  contrary  is  laid  down  in  fome  other  books. 

In  two  of  thefe  it  is  hid  down,  that,  if  the  wood  of 
a  coppice  has  been  ufually  felled  for  firing,  fuch  wood 
(hall  pay  tithe,  altho'  it  ftand  till  it  be  40  years  of  age. 
S'nl.  300.      I  Lev.  189. 

And  in  another  it  is  laid  down,  that,  if  the  wood  of 
a  timber-tree  is  fold  for  firing,  it  is,  altho'  the  tree  was 
of  the  age  of  20  years,  liable  to  pay  tithe.  Bunb.  99. 
Greenaway  v.  The  Earl  of  Kent. 

The  reporter  of  this  laft  cafe  mentions  four  others,  in 
which  the  fame  had  been  held  ;  and  fays,  that  it  was  in 
one  of  them  laid  down,  that  the  wood  of  timber-trees 
is  only  exempted  from  the  payment  of  tithe,,  on  the 
account  of  its  bdtig  ufed  in  building.  Buckle  v. 
Vanacre. 

Tne  doftrine,  however,  of  the  old  books  is  confirmed 
by  a  very  late  cafe  in  the  court  of  Chancery. 
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A  bill  being  bro:ight  for  tithe  of  the  loppings  of  timber- 
trees,  which  had  been  fold  for  firing,  it  was  infilled  that 
this  wood,  which  would  otherwife  have  been  exempted 
from  the  payment  of  tithes,  was  liable  thereto,  becaufe 
it  was  fold  to  be  ufed  for  firing;  and  the  cafes  juft  now 
cited  were  relied  upon:  But  the  bill  was  difmifTed  ;  and 
by  Hardvnche  Chancellor,  in  the  cafe  in  I  Lev.  189. 
and  Sid.  3C0.  the  wood  in  quefiion  was  coppice  wood, 
which  had  been  ufually  felled  for  firing;  and  fuch  wood, 
of  whatever  age  it  is,  is  always  titheable.  The  cafe  of 
Greenaway  and  the  earl  of  Kent.,  is  quite  a  fingular 
one,  and  is  not  law;  for  in  the  cafe  of  Bibye  and  Huxley, 
Hil.  II  Geo.  I.  it  vias  agreed,  that  no  tithe  is  due  of 
the  wood  of  a  timber  tree,  which  has  been  once  pfi. 
vilcged  from  the  payment  of  tithe,  altho'  fuch  wood  is 
fold  to  be  ufed  for  firing.  MS.  Rep.  IValton  v.  Tryon^ 
Mich.  25  Geo.  2. 

It  is  laid  down  in  divers  books  that,  if  a  timber-tree 
of  the  age  of  20  years  is  lopped,  no  tithe  (hall  be  paid 
of  the  loppings  altho'  they  are  not  of  20  years  growth, 
for  that  the  tree,  which  is  privileged,  (hall  privilege  the 
loppings.  Bro.  Difm.  pi.  14.  II  Rep.  4.  Cro.  Eliz.  4. 
Godb.  175.      I  Roil.  Abr.  640,  pi.  3. 

But  the  dc£lrine  laid  down  in  one  old  book,  is,  that 
fuch  loppings  of  a  timber-tree,  as  are  of  the  age  of  20 
years,  fhail  be  exempted  from  the  payment  of  tithe; 
and  it  is  added  as  a  reafon,  that  branches  of  that  age 
may  be  ufeful  in  building.    Plowd.  470.    Soby  v.  Molins. 

The  former,  however,   is  the  better  opinion. 

In  the  cafe  juft  now  cited,  it  appeared,  that  the  Ipp- 
pings  of  the  trees,  for  the  tithe  of  which  the  bill  was 
brought,  were  not  of  20  years  growth  :  Bnt  it  alio  ap- 
peared, that  the  trees  weie  of  the  age  of  20  years,  before 
they  had  ever  been  lopped.  It  was  held  by  Hardwicke, 
Chancellor  ;  that  no  tithe  was  due  of  thefe  loppings ; 
for  that,  if  a  tree  is  once  privileged  from  paying  tithe, 
the  privilege  extends  to  all  future  loppings,  of  whatfb- 
ever  age  they  are.     MS.  Rep.  Walton  v.  T'ryon. 

It  has  been  faid,  that,  altho'  a  tree  has  been  once  lop- 
ped before  it  was  of  the  age  of  20  years,  the  future  lop- 
pings of  fuch  tree,  provided  thefe  are  of  twenty  years 
growth,  are  not  titheable.      i  Roll.  Abr.  640.  pi.  i. 

But  in  the  cafe  already  cited,  it  was  laid  down  by 
Hardwicke  Chancellor,  that  wherever  a  tree  has  beea 
lopped  before  it  was  of  the  age  of  20  years,  all  future  lop- 
ping, altho'  ^ver  fo  old,  are  liable  to  pay  tithe.  MS. 
Rep.  Walton  v.  Tryon. 

It  has  been  laid  down,  that  if  a  tree,  which  was  oace 
privileged  frojn  paying  tithe,  is  felled,  the  germicis  that 
fpring  from  the  root  of  fuch  tree,  are  alfo  privileged, 
1 1  Rep.  48.   Liford's  cafe. 

But,  in  the  cafe  already  cited,  it  was  faid  by  Hard- 
wicke Chancellor,  that  all  germins,  which  fpring  from 
the  roots  of  trees  that  have  been  felled,  are  titheable. 
MS.  Rep.  Walton  v.  Tryon. 

The  wood  of  a  coppice,  which  has  ufually  been  felled 
for  firing,  is  liable  to  pay  tithe,  altiio'  the  fame  is  of  the 
age  of  40  years,      i  Lev.  189.     Sid.  300. 

And  in  the  cafe  fo  often  cited,  it  was  faid  by  Hard' 
wicke  Chancellor,  if,  when  the  wood  of  coppice  is  felled, 
fome  trees  growing  therein,  which  are  of  the  age  of  20 
years,  and  have  never  been  lopped,  are  lopped,  and  thefe 
loppings  are  promifcuoufly  bound  up  in  faggots  with  the 
coppice  wood,  tithe  mult  be  paid  of  the  whole:  becaufe 
it  would  be  very  difficult,  to  feparate  the  tithable  wood 
from  that  which  is  not  f o ;  and  the  owner  ouj;ht  to  fuf- 
fer  for  his  folly  in  mixing  them.  AlS.  Rep.  ffaltsn  v. 
Tryon. 

3.  Of  what  mixed  tithes  are  due. 

Such  tithes  as  arife  from  beafts  or  fowls,  which  are  fed 
with  the  fruits  of  the  earth,  are  called  mixed  tithes. 
2  /«/?.  649.    I  Roll.  Abr.  635. 

Many  things  are  by  the  ecclefiaftical  law  liable  to  pay 
fuch  tithe?,  which  by  tlie  Common  law  they  are  not. 
2  /«/?.  621.  4  Mod.  344. 

The 


T     I      T 

The  defign  under  this  Kead  is  to  fhew,  of  what  miAcd 
tithes  are  due  by  the  common  law. 

In  doing  this  it  will  appear,  that  fome  things,  which 
are  in  the  general  exempted  therefrom,  become  by  cuf- 
tom  liable  to  the  payment  of  mixed  tithes.  i  Roll.  Abr. 
635.  c.  pi.  3.  636.  pi.  7.   Cro.  Car.  339.    I  Ventr.  5. 

It  will  alfo  appear,  that  divers  things,  which  are  in 
the  general  liable  thereto,  are  under  particular  circum- 
ftances  exempted  from  the  payment  of  mixed  tithes,  i 
Roll.   Abr.  645.  pi.  14.  pi.  lb. 

But,  wherever  any  fraud  is  ufed,  to  bring  a  thing  un- 
der thefe  circUmftances,  by  reafon  of  which,  if  it  had 
come  fairly  under  them,  it  would  have  been  exempted 
from  the  payment  of  a  mixed  tithe,  it  is  by  fuch  fraud 
rendered  liable  thereto,  i  Roll.  Abr.  645.  pt.  15,  646. 
pi.  17. 

As  it  would  be  tedious,  to  enumerate  all  the  things, 
which  are  liable  to  pay  mixed  tithes,  only  thofe  fhail  be 
mentioned  concerning  the  tithe  of  which  fome  queftion 
has  arifen  :  But,  from  fuch  as  will  be  mentioned,  it  may 
be  eafily  coUefted,  of  what  other  things  mixed  tithes  are 
due. 

Tithes  are  in  the  general  due  of  the  young  of  all 
beads,  except  fuch  as  ?ire  fera  naiura. 

But  none  are  due  of  young  hound',  apes,  or  the  like, 
becaufe  fuch  beads  are  kept  only  for  pleafuie.  Bro. 
Difm.  pi.  20. 

No  tithe  is  due  of  the  young  of  deer ;  for  thefe  are 
fera  natura.     %  hijl.  651. 

And  for  the  fame  reafon  none  is  due,  but  by  cuftcm, 
of  young  conies,  i  Roll.  Abr.  635.  C.pl.  3.  Cro.  Car. 
339.    I  Venlr.  5. 

T'le  vouiig  of  all  birds  and  fowls,  except  fuch  as  are 
fertf  naturte,  are  in  the  general  liable  to  pay  tithes;  un- 
Jefs  the  eegs  of  fuch  birds  or  fowls  have  before  paid  tithes. 

1  Roll.  Abr.  642.  pi.  6.   2  IVill.  Rep.  463. 

But  no  tithes  are  due  either  of  the  eggs  or  young  of 
any  birds  or  fowls,  which  are  kept  only  for  pleafure. 
Bro.  Difm.  pi.  20. 

No  tithes  are  due  of  the  egs;s  or  young  of  partridges 
or  pheafants,  beczuk  iheCe  are  fera  natura.     Moor  599. 

2  Will.  Rep.  463. 

If  a  man  keeps  pheafants  in  an  inclofed  wood,  whofe 
wings  are  clipped,  and  from  their  eggs  hatches  and  brings 
up  young  ones,  no  tithe  is  due  of  thefe  young  pheafants, 
altho'  none  was  paid  for  their  eggs  :  Becaufe  the  old 
ones  are  not  reclaimed,  and  would  go  out  of  the  inclo- 
fure,  if  their  wings  were  not  clipped,      i  ^9//.  Abr.  636. 

pi.  5. 

It  was  heretofore  held,  that  neither  the  eggs  nor 
young  of  turkies  ate  ti'hable  ;  turkies  being  feres  nalurts. 
Moor  599.   Hughes  v.  Price. 

But  it  has  been  held  in  a  modern  cafe,  that,  as  tur- 
kies are  now  as  tame  as  hens  or  other  poultry,  tithe  is 
due  of  their  eggs  or  young.  '  2  IVill.  Rep.  463.  Carle- 
ton  V.   Brightwell. 

No  tithe  is  due  of  fuch  young  pigeons  as  are  fpent 
in  the  houfe  of  the  perfon  who  breeds  them.  I  Roll. 
Abr.  644.  X.  pi.  4.  pi.  6.  I  Ventr.  5.  12  Mod.  ■]■].  12 
Mod.   47. 

But  if  any  young  pigeons  are  fold,  tithe  is  due  of  them. 
1  Roll.  Abr.  644.  Z.  pi.  c,.  pi.  6. 

If  a  man  p;i)S  tithe  of  young  lambs  at  Marks-tide, 
and  at  Midfummer  affixes  fhears  the  other  nine  parts  of 
the  lambs,  tithe  is  due  of  the  woo!  :  For  ahho'  there  is 
but  two  months  between  the  time  of  plying  tithe  lamb?, 
which  were  not  (horn,  and  the  (hearing  of  the  refidue, 
there  is  in  this  cafe  a  new  increafe.  I  Roll.  Abr.  642. 
R.  pi.  7.  Bunb.  go. 

If  a  man  (hears  his  (heep  about  their  necks  at  Micbael- 

■   nias  time,  to  preferve  their  fleeces  from  the  brambles,  no 

tithe  is    due  of   this  wool:     for   it   appears,    that    this, 

which  is  done  before  their  wool  is  much  grown,  can  never 

be  for  the  fake  of  the  wool.      I  Roll.  Abr.   645.  pi.  \b. 

If  a  man,  after  their  wool  is  well  grown,  (hear  his 
(hccp  about  their  necks,  to  preferve  them  from  vermin, 
No  tithe  is  due  of  the   wool,      i  Roll.  Abr.  645.  pi.  14. 

If  a  man,  a  little  before  (hearing  time,  cuts  duty  locks 
ef  wool  from  his  (heep  to  preferve  them  from  veimin,  no 
,      Vol.  11,  N".  130. 
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tithe  \%  due  of  fuch  wool,     i  Roll.  Abr.  646.  pi.  17. 

But  in  either  of  thefe  cafes,  if  more  wool,  than  ought 
to  have  been  cut  ofF  is  fraudulently  cut  off,  tithe  muft 
be  paid   of  the  wool.      1  Roll.  Abr.  645.   pi.  15.  646. 

M    '7-     .  . 

It  is  laid  down  in  one  cafe,  that  no  tiihe  is  due  of  the 
wool  of  fheep  killed  to  be  fpent  in  the  houfe,  or  of  the 
wool  of  thofe  which  die  of  themfelves.  Lht.  Rep.  31. 
Civil  V.  Scot,  Pafch.    3  Car. 

But  in  another  cafe,  a  iew  years  after,  it  is  laid  down, 
that  tithe  is  due  of  the  wool  of  fuch  (heep  as  aie  killed 
to  be  fpent  in  the  houfe.  I  Roll.  Abr.  646.  pi.  j8. 
Dent.  V.  Salvin,    Pafch.    l/\.Car. 

Fi(h  taken  in  a  pond,  or  in  any  inclofed  river,  are 
liable  to  pay  tithe,  i  Roll.  Abr.  636.  pi.  4.  pi.  6, 
pi  7. 

But  no  tithe  is  due,  except  by  cuftom,  of  fi(h  taken 
in  the  fea,  or  in  any  open  river,  altho'  they  are  taken  by 
a  perfon  who  has  a  feveral  fifhery  ;  becaufe  fuch  fi(h  are 
fera  natura.  Noy  108.  I  Roll.  Abr.  636.  pi.  4.  pi. 
6.   pi.  7.   Cro.  Car.  332.    i  Lev.  179.    Sid.  278. 

Honey  and  bees-wax  are  both  tithable.  Fitzh.  N,  B, 
51.      I  Roll.  Abr.  635.   C.  pi.  I.   Cro.  Car.  559. 

But,  where  the  titde  of  their  honey  and  wax  has  been 
paid,  no  tithe  is  due  of  the  bees.  Cro.  Car.  404.  Anon'. 
No  tithe  is  due  of  the  milk  fpent  in  the  houfe  of  a 
farmer;  provided  fuch  houfe  (tands  in  that  pari(h  in 
which  the  cows  are  milked.  L.  Raym.  129.  ScoUs  v. 
Loti'ther. 

4.  Of  recovering  fmall  tithes  in  a  fummary  way ;  and  of 
recovering  tithes  due  from  quakcrs. 

By  the  7  £3"  8  IK  3.  cap.  6.  /  i.  It  is,  for  the  more 
eafy  recovery  of  fmall  tithes,  where  the  fame  do  not 
amount  to  above  the  yearly  value  of  forty  fliiliings,  from 
any  one  perfon,  enafted,  '  That  if  any  perfon  (hall 
fubtradt  or  withdraw,  or  fail  in  the  payment  of  fuch 
fmall  tithes,  by  the  fpace  of  twenty  days  after  demand 
thereof,  tl  at  then  it  (hall  be  lawful  for  the  parfon  to 
whom  the  fame  (hall  be  due,  to  make  his  complaint  in 
writing  to  any  two  juftices  of  the  peace,  within  the 
county  or  place  where  the  fame  (ball  grow  due  ;  neither 
of  which  juflices  is  to  be  patron  of  the  church  whence 
the  faid  tithes  arife,  or  any  ways  intercfted  in  fuch 
tithes.' 

But  by  par.  6.  it  is  provided,  '  That  no  complaint 
(hall  be  heard  as  aforefaid,  unlefs  it  fhall  be  made  within 
two  years  after  the  fame  tithes  become  due.' 

And  by  par.  10.  it  i.s  provided,  '  That  no  perfon, 
who  (hall  begin  any  fuit,  for  the  recovery  of  fuch  (mall 
tithes,  in  the  court  of  exchequer,  or  in  any  ecclefiaftical 
court,  (hall  have  any  benefit  of  this  adt  for  the  fame 
matter.' 

^y  par.  2.  it  is  enatSed,  '  That  the  faid  juftices  (hall 
fummon,  in  writing  under  their  hands  and  ftvls,  by  reafon- 
ble  warning,  every  perfon  againft  whom  any  complaint  fliall 
be  made  as  aforefaid,  and  after  his  appear.;nce,  or  upon 
default  of  appearance,  the  faid  writing  being  proved  be- 
fore them  upon  oath,  the  faid  juftices  (hall  proceed  to 
hear  and  determine  the  faid  complaint,  and  (hall  in  wri- 
ting under  their  hands  and  feals  adjudge  the  cafe,  and 
give  fuch  reafonable  allowance  for  fuch  tithes  as  they 
(hall  judge  to  be  juft,  and  alfo  fuch  cofts  and  charges,  not 
exceeding  ten  (hillings,  as  upon  the  merits  of  the  caufe 
(hall  appear  juft.' 

And  by  par.  4.  the  juftices  are  impowered  to  adniini- 
fter  an  oath  to  any  witnefs  produced. 

But  by  par.  8.  Itisenaded,  '  That  if  any  perfon  com- 
plained againft  (hall  infifl  upon  any  prefcription,  cnmpcfi- 
tion,  modus  decimandi,  or  other  title,  whereby  he  ouo|)t 
to  be  freed  from  thepajmentof  tithes;  and  ft.all  deliver 
the  fame  in  writing  to  the  faid  juftices  ;  ard  flj;:ll  give 
to  the  party  ccmplaining  fufficient  fccftity,  to  pay  all 
fuch  cofts  as  (hall  be  given  againft  him,  ijpon  a  tiialat 
law,  in  cafe  the  faid  title  (hall  not  be  allowed  ;  that  then 
the  faid  juftices  (hall  forbear  to  give  judgment.' 

By  par.  3.   A  diftrefs  is  given,  '  In  cafe  of  refufal  or 

negleft,  by  the  fpace  of  10  days  after  notice  given,  to 

8   S  pa;r 
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pay  fuch  fum  as  upon  fucli  c:mplaint  flull  be  adjudged  as 
aforefaid.' 

By  par.  12.  It  is  enafled,  '  That  the  faid  juftlces  (hall 
have  power  to  give  cods,  not  exceeding  ten  (hillings,  to 
the  party  profecuted,  if  they  find  the  complaint  falfe  and 
vexatious.' 

By  par.  5.  It  Is  provided,  That  this  ad  fliall  not  ex- 
tend '  to  tithes  within  the  city  of  London,  or  in  any 
other  place,  where  theftmeare  fettled  by  any  ad  of  par- 
liament.* 

By  par.  J.  An  appeal  is  given  to  the  feffions,  and  it  is 
enaifted,  '  That  if  the  juftices  there  prefent,  or  the  ma- 
jority of  them,  fhall  confirm  the  judgment  of  the  two 
jurtices,  they  Qiall  decree  the  fame  by  order  of  fefliins, 
and  proceed  to  give  fuch  cofts  as  to  them  fliall  feem  juft 
and  reafonable.' 

By  the  fame  par.  it  is  enaded,  *  That  no  proceedings, 
or  judgments,  had  by  virtue  of  this  ad,  fhall  be  rem"v- 
cd,  or  fuperfeded,  by  any  writ  cf  certiorari,  or  other 
■writ  whatfoever,  unlefs  the  title  of  fuch  tithes  (hall  be 
in  queftion.' 

By  the  j  Lf  8  ir.  3.  c.  34.  par.  4.  It  is  enaded, 
*  That  where  any  quaker  fnall  refufe  to  pay,  or  com- 
pound, for  his  greater  fmall  tithes,  it  (hall  be  lawful  for 
the  two  next  jultices  of  the  peace  of  the  fame  county, 
other  than  fuch  juftice  of  the  peace  as  is  patron  of  the 
church,  or  chapel,  to  which  the  faid  tithes  belong,  or 
any  ways  interefted  in  the  faid  tithes,  upon  the  complaint 
of  the  perfon  who  ought  to  have  and  receive  the  fame, 
by  warrant  under  their  hands  and  feals  to  convene  before 
them  fuch  quaker,  and  to  examine  upon  oath,  which 
oath  the  faid  juftices  are  impowered  to  adminifter,  or  m 
fuch  manner  as  by  this  ad  is  provided,  the  truth  and 
juitice  of  the  faid  complaint,  and  to  afcertain  what  is  due 
from  fuch  quaker  to  the  party  complainit  g,  and  by  or- 
der under  their  hands  and  feals  to  dired  the  payment 
thereof,  fo  as  the  fum  ordered,  as  aforefaid,  do  not  ex- 
ceed ten  pounds ;  and  upon  refufal  by  fuch  quaker  to 
pay  according  to  fuch  order,  it  (hall  be  lawful  for  any 
one  of  the  faid  juftices,  by  warrant  under  his  hand  and 
feal,  to  levy  the  money,  thereby  ordered  to  be  paid,  by 
diftrefs  and  fale  of  the  goods  of  fuch  offender.' 

By  the  fame  par.  it  is  cnaded,  *  That  any  perfon  find- 
ing himfelf  aggrieved,  by  any  judgment  given  by  fuch 
tv/o  juftices  of  the  peace,  may  appeal  to  the  next  general 
quarter-feffions,  and  the  jultices  of  the  peace  there  pre- 
fent, or  the  major  part  of  them,  (hall  proceed  finally  to 
hear  and  determine  the  matter ;  and  if  the  juftices  then 
prefent,  or  the  major  part  of  them,  (hall  find  caufe  to 
continue  the  faid  judgment,  they  (hall  then  decree  the 
fame  by  order  of  fe/fions,  and  (hall  proceed  to  give  fuch 
cofts  againft  the  appellant,  as  to  them  (hall  feem  juft  and 
reafonable.' 

And  by  the  fame  par.  it  is  enaded,  «  That  no  pro 
ceedings,  or  judgment,  had  by  virtue  of  this  ad,  (hall 
be  removed  or  fuperfedeti  by  any  writ  of  certiorari, 
or  other  writ  out  of  his  majeffy's  courts  of  IVeftminJler, 
or  any  other  court  whatfoever,  unlefs  the  title  to  fuch 
tithes  (hall  be  in  queftion.' 

By  the  i  Geo.  i.  Jl.  2.  cap.  6.  par.  2.  The  like  re- 
medy is  given  for  the  recovery  of  all  tithes  and  all  other 
ccclefiaftical  dues  from  quakers,  as  by  the  7  y  8  IV.  3. 
cap.  34.   is  given  for  tithes  to  the  value  of  ten  pounds. 

And  it  is  thereby  further  enaded,  '  That  any  two  or 
more  juftices  of  the  peace  of  the  fame  county  or  place, 
other  than  fuch  juftice  as  is  patron  of  the  church,  or  cha- 
pel, to  which  the  faid  tithes  or  dues  belong,  or  any  ways 
interefted  in  the  faid  tithes,  upon  complaint  of  any  par- 
fon,  vicar,  curate,  farmer  or  proprietor  of  fuch  tithes,  or 
other  perfon,  who  ought  to  have,  receive  or  colled,  any 
fuch  tithes  or  dues,  are  hereby  requiied  to  fummon,  in 
writing  under  their  hands  and  feals,  by  reafonable  warn- 
ing, fuch  qjaker  or  quakers,  againft  whom  fuch  com- 
plaint (hall  be  made ;  and  after  his  or  their  appearance, 
or  upon  default  of  appearance,  the  faid  warning  or  fum- 
nions  being  proved  before  them  upon  oath,  to  proceed  to 
hear  and  determiiK  the  faid  complaint,  and  to  make  fuch 
order  therein  as  in  the  faid  ad  is  limited  or  direded  ; 
and  alfo  to  order  fuch  cofts  and  charges,  not  exceeding 
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ten  (hillings,  as  upon  the  merits  of  the  caufe  (hall  ap- 
pear juft;  which  order  (hall  and  may  be  fo  executed, 
and  on  fuch  appeal  may  be  reverfed  or  affirmed,  by  tha. 
general  tjuarter-fefTions  of  the  county  or  place,  with  fuch 
cofts  and  remedy  for  the  fame,  and  (hall  not  be  removed 
into  any  other  court,  unlefs  the  title  to  fuch  tithes  (hall 
be  in  queftion,  in  like  manner  as  in  and  by  the  fame  ad 
is  limited  and  provided.' 

For  more  learning  en  this  fubjeil,  fee  5  Bac.  Jbr.  tit. 
Tithes,  8  Vin.  Abr,  tit.  Diftncs,  and  a  new  treatife  On  the 
laws  concerning  Tithes. 

SCitljingi;,  (  Tithingum,  From  the  Saxon  Teothunge^ 
which  fignifies  Deairiam,)  Signifies,  (according  to  Lam- 
bard,  in  hi>  Duty  of  Conjiables)  the  number  or  company 
of  ten  men  with  their  lamilie?,  conneded  together  in  a  fo- 
ciety,  all  being  bound  to  the  King  for  the  peaceable  be« 
haviour  of  each  other.  Of  thefe  companies,  there  was 
one  chief  or  principal  perfon,  who  from  his  office  was 
called  teothung-man,  at  this  day  in  fome  places  tithingman, 
but  is  mdeed  a  conftable,  for  the  old  way  of  tithing  is 
long  fince  left  cfF.  It  is  alfo  ufed  for  a  court.  Magna 
charta,  cop.  25.  Msrton,  cap.  10.  and  23  £■.  3,  cap.  4. 
Cowell,  edit.  1727.      See  CljlCf  li3lel!gC,  JftatlUj^pICDgC, 

IDeccunicu  and  iIEcicijing. 

2Citl)tUg#nV€iX,  In  the  Saxon  times,  for  the  better  con- 
fervation  of  peace,  and  the  more  eafy  adminiliration  of 
juftice,  every  hundred  was  divided  into  ten  diftrids  or 
tithings,  each  tithing  made  up  of  ten  friborgs,  each  fri- 
borg  of  ten  families,  ;  which  tithirigmcn,  or  civil  deans 
were  to  examine,  and  determine  all  kfler  caufts  be- 
tween villages  and  neighbours,  but  to  rsfer  all  greater 
matters  to  the  fuperior  courts,  which  had  a  jurifdidion 
over  the  whole  hundred.  Couiell,  edit.  1727.  See  Ken. 
Paroch.  Antiq.  p.  633. 

2E(tlC,  (Titulus,)  Properly  is  when  a  man  hath  law- 
ful caufe  of  entry  into  lands  whereof  another  is  feifed, 
for  which  he  can  have  no  adion,  as  title  of  mortmain, 
or  title  to  enter  for  breach  of  condition  :  But  legally  this 
word  title  includes  a  right;  alfo  title  is  the  more  gene- 
ral word,  for  every  right  is  a  title,  but  every  title  is  not 
fuch  a  right  for  which  an  adion  lieth,  and  therefor© 
Titiilus  eji  iujla  canfa  pojjldendi  quod  nojlrum  ejf,  and  (ig- 
nifies  the  means  whereby  a  man  comcth  to  his  land,  as 
his  title  is  by  fine  or  feoffment.  And  as  by  a  releafe  of 
a  right  a  title  is  releafed,  (o  by  releafe  of  a  title,  a  right 
is  releafed  alfo.  See  Co.  4  Rep.  Ediu.  Aliham'%  cafe. 
This  is  a  word  mentioned  in  feveral  councils  and  {y- 
nods  ;  and  it  fignifies  the  church  to  which  a  prieft  was 
ordained,  and  where  he  was  conflantly  to  refide.  Con- 
di. London,  an.  1125.  Nullus  in  prefbyterum,  nullus  in 
diaconum,  nifi  ad  certum  titulum,  ordinctur.  There  are 
many  reafons  why  a  church  is  called  titulus.  But  that 
which  feems  tiie  beft,  is,  becaufe  in  former  days  the 
name  of  the  Saint  to  whom  the  church  was  dedicated, 
was  engraved  on  the  porch,  as  a  fign  that  the  faint  had 
a  title  to  that  church.  From  whe.ice  the  church  itfelf 
was  afterwards  called  titulus.  Ccivdl,  edit.  1727.  See 
20  Vin.  Abr.  278 — 288. 

settle  of  ©lltl'P,  Is  when  one  feifed  of  land  in  fee, 
makes  a  feoffment  theicof  on  condition,  and  the  condi- 
tion is  broken  ;  after  which  the  feoffor  hath  title  to  en- 
ter into  the  land,  and  may  do  fo  at  his  pleafure,  and  by 
his  entry  the  freehold  (hall  be  faid  to  be  in  him  prefently. 
And  it  is  called  Title  cf  Entry,  becaufe  he  cannot  have 
a  writ  of  right  againft  his  feuffee  upon  condition,  for  his 
right  was  out  of  him  by  the  feoffment,  which  cannot 
be  reduced  into  entry  ;  and  ti.e  entry  muft  be  for  the  breach 
of  the  condition.  Coivcll,  edit.  1727. 
2Cittnplk0,  Ta'e  hearers.  Id.  ib. 
SDiVlCltOU  \.\\  SDellOll,  For  rebui'ding  the  town  of, 
5  Geo.  2.  c.  14. 

SCoalta,  A  towel.  In  the  inqulfi  ion  of  ferjeancies 
and  knight's  fee,  within  the  counties  of  EJfex  and  Hert- 
ford, made  in  the  12th  and  13th  year  of  King  John.— 
Petrus  Picote  tenet  dimid.  H'yi  ne  per  ferjantiam  fer-vi- 
endi  cum  una  toalia  ad  coronaiionem  Regis  —  i.  e.  by  the 
fervice  of  waitino  with  a  t  vel  at  the  Kh.g's  corona- 
tion,— Ex  Lib.  Rub,  Scaccar.  fol.  137. 

1  SEoUao, 
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SDciluiCCO,  Not  to  be  planted  in  £ngland  or  Ireland, 
&c.      l7.Car.  2.  c.  34.      15  Car.  2,  c.  J .  f.  18.      22  y 

23  C(7r.  2.  c.  26.     5  (?^5.  I.  c.  II.  /  ig. 

A  duty  of  3</.  /i^r  pound  upon  tobacco,  i  'Jac.  2. 
cap.  4'. 

This  duty  made  perpetual,  and  part  of  the  South-Sea 
fund,  by  9  Am.  c.  21. 

Security  to  be  given  on  importing  tobacco,  7  b"  8  /A'. 
3.  c.  10.  /  5. 

Three  months  time  given  for  paying  the  fubfidy  on 
plantation  tobacco,    9  y  10  IF'.  3.  c.  23.  /."  10. 

Tobacco  to  be  imported  in  calk  or  cheft  only,  10  tf 
II  /F.  3.  c.zi.  f.  29. 

Nine  months  time  given  for  paying  the  one  third  fub- 
fidy on  tobacco,    2  isC  3  Ann.  c.  g.  f.  u, 

European  tobacco  or  of  foreign  plantations  not  to  be 
fold  on  board  ftiips  of  war,    6  Jnn.   c.  22.  f.  it. 

Precautions  concerning  the  drawback  on  tobacco  ex- 
ported to  Ireland^  8  Ann.  c.  1 3.  /  1 8.  Two  per  cent,  al- 
lowed for  wafte,    bGeo.  I.  C.21.  /  48. 

No  debenture  or  drawback  for  fhips  under  20  tons,  8 
Ann.  f,  13.  /  20. 

Allowances  made  out  of  the  duties  on  tobacco,  12 
Ann.  Jl.  2.  c.  8.  5  Geo.  1.  c.  7.  9  Geo,  i.  cap.  2i. 
fell.  3,   12. 

The  adulterating  tobacco  and  fnufF  prohibited,  1  Geo. 
I.  c.  46.     5  Geo.  I.  c.  1 1.  /  22. 

Penalty  of  perfons  exporting  or  endeavouring  to  ob- 
tain a  drawback  for  the  fame,    i  Geo.  i.   c.  46.  /  2. 

Allowance  for  wafte  in  exporting  to  Ireland,  6  Geo.  i. 
c,  21.  /  48. 

Penalty  on  landing  tobacco  in  Ireland,  that  is  entered 
for  other  foreign  parts,    6  Geo.  i.  f.  21.  /•  49. 

Condemned  tobacco  to  be  fold  or  burnt,  \2Ge0.  i. 
c.  28.  /  10. 

Importation  of  tobacco  ftalks  prohibited,  iiGeo.  i. 
c.  28.  /  13. 

Repeal  of  a  prohibition  of  importing  tobacco  ftripped, 

2  Geo.  2.  c,  9. 

Allowance  and  drawback  upon  tobacco  out  of  the  laft 
fubfidy,    21  Geo.  2.  c.  2.  /.  5. 

Importers  of  tobacco  to  bring  a  manifeft  from  the  of- 
ficer of  the  cuftoms  in  the  plantations,    2j\.Geo.  2.  c.  41. 

Regulations  for  removing  tobacco  by  land,  2^Geo.  2. 
(.  41.  f.q.     26  Geo.  2.  c.  13. 

Regulations  for  carrying  tobacco  coaftwife,  2^Geo.  2. 
c.  41./  13- 

No  tobacco  to  be  exported  unlefs  in  veflels  of  70  tons, 

24  Geo.  2.  c.  41.   f.  25. 

Intereft  to  be  paid  on  tobacco  bonds  from  the  day  in 
the  condition  to  the  date  of  the  fearcher's  certificate,  24 
Ceo.  2.  c.  41.  /  29. 

An  extent  may  be  iiTued  on  a  tobacco  bond,  before  it 
is  due,    2/\.Geo.  2.  c.  41.  f.  30. 

Tobacco  removed  without  certificate  may  be  feizcd, 
26  G«.  2.  c.  13.  /.  2. 

Claud  Johnfon  relieved  from  his  bond  for  fecuring  du- 
ties on  tobacco.     3  Geo.  2.  c.  26.  /  8. 

For  other    matters,    fee   Cuftomji,    JSIautatiOU?, 

SCobiirrO-'^iltpC  tlap,  not  to  be  exported;  13  Js'  14 
Car.  2.  c.  18.  feii.  8.   6  Geo.  i.  c.  21.  fe£i.  32. 

SColi  of  iDOOl,  Contains  twenty-eight  pound,  or  two 
flone,  mentioned  in  the  ftatute  12  Car.  cap.  32.       See 

3  /"A  /•  96. 

2Coft,  {Toftum)  A  mefiuage  or  rather  a  place  where  a 
meffuage  formerly  flood,  but  is  decayed  or  cafually 
burnt,  and  not  re-built.  It  is  a  word  much  ufed  in 
fines.      IFeJi.  Symbol,  part  2.  tit.  Fines.  JeJi.  26. 

SCoftman,  {Toftmamms),  The  owner  of  a  toft.  Cow- 
el,  edit.    1727. 

SEoilC,  fFrench  Toile,  /,  Tela)  Signifies  with  us  a 
net  or  cord  to  encompafs  or  take  deer  ;  which  is  forbid 
to  be  ufed  unlawfully  in  parks,  on  pain  of  20/.  for  every 
deer  taken  therewith.     Stat.  3  £2"  4  JFill.  b"  M.    c.  10. 

SEokeus.    See  C(;cats. 

aCoUcation  Of  difTcnters.    See  i^ou#roufo?mi(fs(. 

2Don,  To  bar,  defeat,  or  take  away;  as  to  toll  the 
entry,  i.  e.  to  deny  or  take  away  the  rijht  of  entry. 
Slat.  8  Hen.  6.  c.  9. 
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2CoH,  {Tolnetum,  theolonlum)  Is  a  Saxon  word  and  pro- 
perly a  payment  in  towns,  markets,  and  fairs,  for  goods 
bought  and  fold.  It  is  a  reafjnable  fum  of  money  due 
to  the  owner  of  the  fair  or  market,  upon  fale  of  things 
tollable  within  the  fair  or  market,  or  for  ftallage,  picage, 
or  the  like.     2  Inji.  220. 

Information  againft  B.  farmer  of  Newgate  market,  for 
extortion,  in  taking  divers  fums  of  money  of  the  mar- 
ket people  ''or  rent  for  the  ufe  of  the  little  flails  in  the 
market,  and  divers  great  fums  for  fines,  and  was  found 
guilty.  It  was  held  by  the  court  of  B.  R.  and  by  Holt 
Chief  Juftice  at  Guildhall,  that  if  the  defendant  ere(fls  fe- 
veral  flails,  and  does  not  leave  fufficient  room  for  the 
market  people  to  ftand  and  fell  their  wares ;  fo  that  for 
want  of  room  they  are  forced  to  hire  the  flails  of  the 
defendant,  the  taking  of  money  for  the  ufe  of  the  flalb 
in  fuch  cafes,  is  extortion.  But  if  the  ptople  have  room 
enough  clear  to  themfelves,  to  come  and  fell  their  wares, 
but  for  their  further  conveniency  they  voluntarily  hire 
thefe  flails  of  the  defendant,  without  any  neceflity  com- 
pelling them,  there  it  is  no  extortion,  tho'  the  defendant 
takes  a  fine  and  rent  for  the  ufe  of  them.  The  law  has 
not  appointed  any  flails  for  the  market  people,  but  only 
that  they  ftiall  have  the  liberty  of  the  market,  which 
the  defendant  does  not  abridge,  having  left  room  enough 
befides  the  place  where  the  flails  are  fet ;  and  then  if 
they  will  enjoy  the  convenience  of  the  flails,  they  muft 
comply  with  the  defendant's  term\  L.  Raym,  148,  149. 
Hill.  8^  g  IF.  3.  The  King  v.  Burdet. 

Taking  outragious  toll  prohibited.  St.  JFeflm.  i.  -i^Ed. 
I.  c.  31. 

Toll  of  a  mill  how  to  be  taken.    Ord.  pro  pijlor.  c.  4. 

Toll  not  to  be  taken,  or  any  thing  in  lieu  thereof, 
but  in  the  ufual  proportion.  22  Car.  2.  c.  8.  je£l.  8, 
See  10  Vin.  Abr.  tit.  Toll. 

|Bo^t:«ton.  A  prefcription  fo  have  port-toll  for  all 
goods  coming  into  a  man's  port  may  be  good  ;  and  ti.is 
'tis  faid  without  any  confideration.  2  Lev.  90.  2  Lut, 
15 19.  And  it  hath  been  adjudged,  that  the  liberty  of 
bringing  goods  into  a  port  for  fafety,  implies  a  confidera- 
tion in  itfelf.  3  Lev.  37.  Prefcription  of  toll  for  goods 
landed  in  a  manor,  or  to  have  port-toll  for  all  goods 
coming  into  port,  is  a  good  prefcription  ;  but  not  to  have 
toll  of  goods  brought  into  a  river,  (Sc.  2  Lev.  96,  97. 
Toll  may  be  appurtenant  to  a  manor.     2  Mod.  i^^. 

2Cl)0;i0Ugl;?t0lt  is  properly  where  a  toll  is  taken  of 
men  for  paffing  thro'  a  vill  in  the  high  ftreet.  2  Roll, 
Abr.  522.  22  Ajf.  58.  by  Thorpe,  Mich.  41,  ^  42  El. 
B.  R.  in  Smith  v.  Shepherd's  cafe. 

Thorough-toll  improperly  is  when  toll  is  taken  of  meti 
for  pafling  thro'  a  vill,  in  a  place  which  is  not  the  high 
ftreet.     2  Roll.  Abr.  522.   22  AJ.  58.   by  Thorp. 

2DoIl  ttalJCCfC  is  properly  when  a  man  pays  certain 
toll  for  paffing  over  the  foil  of  another  man  in  a  way  not 
a  high  ftreet.  22  4/:  58.  by  Thorp,  M.  41,  42  El.  B. 
R.  in  Smith  v.   Shepherd's  cafe. 

The  words  toll-thorough  and  toll-traverfe  are  ufed  pro- 
mifcuoufly.  Arg.  And  the  court  feemed  to  agree. 
Mod.  232.  in  cafe  of  'Jama  v.  Johnfon. 

A  man  cannot  prefcribe  to  have  thorough-toll  of  men 
pafling  thro'  a  vill  in  the  high  ftreet,  becaufe  it  is  againft 
the  common  law  and  common  right  ;  for  the  high  flreet 
is  common  to  all.  2  Roll.  Abr.  522.  25  AJf.  58.  by 
Thorp,  M.  ^l  &  4.2  El.  B.  R.  between  Smith  v.  Shep- 
herd, duhitatur  without  alledgiiig  of  a  fpecijl  confideration, 
as  the  repairing  the  way. 

And  the  King  cannot  have  fuch  toll  for  paffing  in  the 
high  ftreet,  as  in  the  cafe  aforefaid,  for  the  caufe  afore- 
faid.      2  R'dl.  Abr.  522.   22  Aj/".  58.  by  Tlmp. 

A  man  cannot  prefcribe  to  have  thorough-toll  of 
men  for  paffing  thro'  a  vill  in  a  place  which  is  not  the 
high  ftreet;  for  it  is  more  than  the  law  allows  to  go 
there.     2  Roll.  Abr.  523.   22  y^  58. 

A  man  may  prefcribe  to  have  toll-traverfe  of  men 
paffing  over  his  foil  in  a  way  which  is  not  a  high  flreet, 
and  the  prefcription  ftiall  be  good.  2  Roll.  Abr.  522. 
22  AJf.  58.  Bro.  Toil.  pi.  6.  cites, S.  C. 

JCoIl^traQecS,  Is  when  one  claimeth  to  have  toll  for 
every  beaft  driven  over  his  ground  ;    for  which  a  man 

may 


T     0     U 

may  prefcribe,  and  diftrain  for  it  in  via  R.gia.  Cm,  Eliz. 
^10.  They  who  claim  thefe  tolls  by  grant,  ought  to  aver 
the  certainty  of  the  fum  mentioned  in  the  g^ant,  i:fc. 
Palm.  76.  Toll-traverfc  being  to  pafs  a  nearer  way,  he 
that  has  it  is  to  repa  r  the  way,  becaufe  he  receives  mo- 
ney for  it.      2  Lill.  Jir.  585. 

2DHCn?t0U,  a  toll  paid  for  beads  that  are  driven  to  a 
market  to  be  fold,  and  do  return  unfold.  6  Rep.  46. 
There  is  alfo  in-toll  and  out-toll,  mentioned  in  ancient 
charters :  But  if  any  one  take  toll  where  he  ought  not, 
the  party  grieved  (liall  have  an  adion  on  the  cafe,  or 
aflion  of  trefpafs,  U'c.  3  Ne!f.  Abr.  325,  426.  Of  tells, 
and  grants,  cuftoms  and  prefciiptions  for  tolls,  good,  and 
not  fo,  fee  4  Mod.  319.  5  Mod.  361.  Luiw.  1380, 
1518. 

2Col(agC,  Is  the  fame  with  tallage;  fignlfying  gene- 
rally any  manner  of  cuflom,  or  impofition.  This  word 
occurs  in  the  ftatute  17  Car.  i.   cap.  15. 

SCoHs^bOOtlj,  The  place  where  goods  are  weighed,  l^c. 

SCoHj^rO^n,  Is  com  taken  for  toll  ground  at  a  mill  : 
And  an  indidtment  lies  againft  a  miller  for  taking  too 
great  toll.      5  Mod.  13. 

2CoIW;Op,  a  fmall  di(h  or  meafure  by  which  toll  is 
taken  in  a  market,  l^c. 

2C0lfcttei;,  {Tokejlrum)  An  old  excife,  or  duty  paid 
by  the  tenants  of  feme  manors  to  the  lord,  for  libeity  to 
brew  and  fell  ale.  Cartular.  Rading.  221.  Chart,  51. 
H.  3. 

SCoIfcp,  (from  the  Sax.  tol.  i.  e.  Trihutum,  and  fee, 
fedes,}  Is  the  place  where  mercants  meet,  in  a  city  or 
town  of  trade. 

SCOlt,  (To'lta)  Is  a  writ  wereby  a  caufe  depend'  -  a 
Court  Baron,  is  removed  to  the  county  court,  Oldnat.  brev. 
fol.  2.  and  fo  called,  becaufe  it  does  tollere  laquelam  from 
the  one  court  to  another,  preface  to  Co.  Rep.  3.  Plac. 
coram  rege  Pafch.  22.  E.  i.  Rot.  18.  Tolla  placili  fig- 
vifcat  proceffum  per  qucm  caufa  a  jurifdinione  curia  tempo- 
ralis toUitur.  "Toll  is  alfo  a  tribute,  or  an  exadtion  of  any 
thinj.  Mon.  Arigl  i  torn.  p.  673.  So  in  Mat.  Parif. 
Mercatora  vendunt  fine  toltis  rnalis. 

SDoIia,  Wro.ng,  rapine,  extortion,  any  thing  exafled 

or  impofed  contrary  to  right  and  jiiftice. Nee  ali- 

quem  depradetur,  nee  homicidla,  vel  incendia,  roberias,   tol- 
taSy  feu  alia  hujusmodi  perpetret  enormia.        Pat.  48  H. 

3.  in  Brady  hiji.  Eng.  append,  p.  235. 

SComb.    See  ^^onttmeitt. 

SEonnage,  (Tonnagium)  Is  a  cuftom  or  impoft  paid  to 
the  King  for  merchandize  carried  out,  or  brought  in 
fliips,  or  fuch  like  veflels,  according  to  a  certain  rate 
upon  every  ton.     Cowell,  edit.  1727.     Sec  CutlOttl0. 

SCOJCai'C,  Is  a  word  mentioned  in  Fleia,  2  lib.  c.  75. 
par.  2.  viz.  Boves  Jiriliare  isf  torcare:  Wh.ch  is  to  comb 
and  cleanfe  his  oxen. 

SCo^t,  (from  the  Lat.  Tortus)  Is  a  French  word  for 
injury  or  wrong;  as  de  fon  tort  mefme,  in  his  own  wrong. 
Cro.  Rep.  fol.  20.  IVhite'^  cafe.  Wrong  or  injury  is 
properly  called  tort,  becaufe  it  is  wrefted  or  crooked.  Co. 
on  Lit.f.  158.  See  DC  fOU  tOJt  DemCfnC,  and  20  Vin. 
Abr.  305. 

S^OJtfcafO^,  CFr.  Tortfaifeur)  A  wrong  doer,  a  tref- 
pafTer.     Co.  2  par.  f.  383.  r.imb.  11. 

JLOJtttUtm,  is  mentioned  in  Fleta,  and  other  books, 
and  fignifies  a  torch. 

SuO^tUte,  No  perfon  to  be  fubje(5t  to  torture  in  Scot- 
land.    7  Ann.  c.  21. 

2Doti£S;tlUOtie0,  h  mentioned  in  flat.  19  Car.  2.  c. 

4.  and  fignifies  as  often  as. 

SDottCD,  A  good  debt  to  the  King,  is  by  the  Foreign 
appojsr,  or  other  officer  in  the  exchequer,  noted  for  (uch, 
by  writing  this  word  tot.  to  it,  q.  d.  tot  pecunia  rcgi  debe- 
tur.     S:at.  42  E.   3.  cap.  9.  and  i  E.  6.  c.  15. 

EoilCltamcntlS  Martial  exercifes  frequent  in  former 
ages,  wherein  the  combatants  fought  with  blunt  wea- 
pons, and  in  great  companies,  in  order  to  inure  men  to 
the  wars.  Coiuell,  edit.  1727.      See  3[urtS. 

SCoitt  tCmpjS  pjift  (J  imrCJC  elf.  That  is,  always 
ready,  and  is  fo  at  this  prefent.  Tiiis  is  a  kind  of  plea 
in  way  of  excufe  or  defence  for  him  that  is  fued  for  any 
debt  or  duty  belonging  to  the  plaintiff.  Cowell,  edit. 
1727.   See  20  rin.  Abr.  306,  316. 
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StutoagC,  [Toiffagium  and  Thorcagium,)  Is  tne  rowing 
or  drawing  a  (hip  or  baige  along  the  water  by  men  ot 
beafts  on  land,  or  by  another  (hip  or  boat  faftened  to  her. 
Alfo  that  money,  or  other  recompence,  which  is  given 
by  bargemen  to  the  owner  of  the  ground  next  the  river 
where  they  totu  a  barge,  ot  other  veffel.  Cozvcl,  edit. 
1727. 

StOtolt;  {Oppidum,  villa)  A  walled  place  or  borough  :  The 
old  boroughs  were  firft  of  all  towns  ;  and  upland  towns, 
which  arc  not  ruled  and  governed  as  boroughs  are,  but 
towns,  tho'  inclofcd  with  wall".  Finch  Bo.  There 
ought  to  be  in  every  town  a  conftable  or  tithingman  ; 
and  it  cannot  be  a  town  unlefs  it  hath  or  had  a  church, 
with  celebration  of  facraments  and  burials,  i^c.  But  if 
a  town  is  decayed,  fo  that  it  hath  no  houfes  left,  yet  it 
is  a  town  in  law.  I  Inji.  115.  Under  the  name  of  a 
town,  or  village,  boroughs  and  its  faid  cities  are  con- 
tained ;  for  every  borough  or  city  is  a  town.  Where  a 
murderer  efcapes  untaken  in  a  town,  in  the  day  time,  the 
town  (hall  be  amerced.  3  H.  7.  cap.  i.  And  a  town* 
(hip  is  anfwerable  for  felons  goods  to  the  King,  which 
may  be  feized  by  them.  I  R.  2.  c.  3.  But  fee  31  Ed. 
3.  cap.  3.  A  cu{tom  may  be  alleged  in  a  town,  t^c.  See 
20  Vin.  Abr.  316,  317. 

2ColUn?f  Icck,  Ought  rot  to  be  a  popi(h  recufant  con- 
vidf.  3  Jac-  I.  c.  5.  How  to  deliver  a  fchedule  of 
fines,  Isfc,  to  the  (herifF.  22  y  23  Car.  2  c.  22.  And 
a  duplicate  into  the  court  of  Exchequer,  Ibid.  How  pu- 
iiifhable  for  difcharging  or  concealing  an  indidlment,  6fr. 
Ibid.  Or  not  returning  eftreats  into  the  court  of  Exche- 
quer.    3  Geo.  I.  c.  15. 

2Cral'anae,  Were  little  boats,  fo  called,  becaufe  they 
were  made  out  of  fingle  beams  or  pieces  of  timber  cut 
hollow.  Florence  of  IVorcefier,  p.  618.  writes.  That 
uterque  Rex  in  infulam  [trabariis  advehitur. 

;Cra£tlt|S,  Traces,  By  which  horfes,  in  their  geers  draw 
a  cart,  plough,  or  waggon  ;  par  traiiuum,  zpair  oftrauu 
Paroch.  Antiq.  549, 

2Ul*atiC,  In  general  fignification  is  traffick  or  mer- 
chandize :  Alfo  a  private  art,  and  way  of  living.  All 
the  King's  fubjedls  were  to  have  free  trade  with  France^ 
Spain,  isfc.  Stat.  3  Jac.  t.  c.  6.  But  by  i  IV.  ^  M, 
c.  34.  All  trade  with  France  was  prohibited  during  the 
war,  and  importing  goods  was  declared  a  common  nu- 
fance,  and  the  commodities  were  to  be  feized  and  burnt; 
the  vefTels  with  their  furniture,  ^c.  to  be  forfeited ; 
and  landing  goods,  or  aflifting  therein,  incurred  a  penalty 
of  500/.  though  the  prohibition  of  trade  to  France  was 
taken  off  and  repealed  by  9  Ann.  c.  8.  The  King  was 
enabled  to  prohibit  all  trade  with  Sweden,  on  the  intend- 
ed invafion  of  this  kingdom,  by  the  late  King  of  Swe- 
den, 3  Geo.  I.  cap.  i.  All  trade  with  Spain,  during 
the  war  is  prohibited  ;  and  no  goods  of  the  growth 
or  manufaflure  of  Old  Spain,  could  be  imported  into 
Great  Britain  or  Ireland,  (^c.  from  any  place,  mixed  or 
unmixed  with  commodities  of  any  other  nation,  on  pain 
of  forfeiting  the  goods  and  treble  value,  and  alfo  the 
fhip  or  veflel,  with  all  her  furniture,  (Jc.  St.  13  Geo. 
2.  cap.  27.  None  of  the  King's  fubjedls  may  trade  to 
and  with  a  nation  of  infidels  without  the  King's  leave, 
becaufe  of  the  danger  of  relinquifhing  chriftianity  :  And 
Sir  Edward  Coke  faid,  that  he  had  feen  a  licence  from 
one  of  our  King'^  reciting,  that  he  having  a  fpccial  truft 
and  confidence,  that  fuch  a  one,  his  fubjedl^,  would  not 
decline  his  faith  and  religion,  licenfed  him  to  trade  with 
infidels,  Wf.  3  Nelf  Abr.  331.  As  to  private  trades, 
at  common  law,  none  was  prohibited  to  exercife  any 
particular  trade,  wherein  he  had  any  (kill  or  knowledge; 
and  if  be  ulisd  it  ur>(kilfully,  the  party  grieved  might 
have  his  remedy  againft  him  by  adlion  on  the  cafe,  l^c. 
By  the  5  Ellz.  A  man  muft  ferve  feven  years  appren- 
ticefhip  before  he  can  fet  up  any  trade  ;  tho'  it  hath 
been  refolved  that  the  ftatote  doth  not  prohibit  the  ufe 
of  a  trade  for  a  family,  but  the  p'iblick  ufe  of  it  in  ge- 
neral. An  indidlmenton  ^  Eliz.  cap.  4.  for  exercifing  a 
trade  ufed  at  that  time  in  Great  Britain,  quafhed;  it  (hould 
have  been  England,  rhere  being  then  no  fuch  kingdom  as 
Great  Britain.  I  Str.  552.  2  Strange  788.  II  Rep. 
53.     If  a   bond  or  promife  reft;ain    the  exercife  of  a 

trade, 
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trade,  tho'  it  be  to  a  particular  place  only,  if  there  was 
no  confideration  for  it,  it  is  void  ;  if  there  be  a  confi- 
deration,  in  fuch  cafe  it  may  be  good  :  But  if  the  re- 
ftraint  be  general  throughout  England,  altho'  there  be  a 
confideration,  it  will  be  void.  2  LilL  Abr,  179.  L. 
Raym.  1456.      2  Strange  739. 

A  perfon  not  qualified  to  exercife  a  trade  himfelf,  by 
having  ferved  an  apprenticelhip,  entering  into  partnerfhip 
with  a  qualified  partner,  and  only  (baring  tne  profits 
and  (landing  the  rifques,  of  the  partner(hip,  without 
ever  exercifing  or  interfering  in  the  trade  himfelf  perfo- 
nally,  is  not  within  the  prohibitory  and  penal  -cl  of  5 
Eliz.  c.  4.  So  as  10  be  liable  to  the  penalties  of  it.  Bur. 
Rep.  5,  10.     See  20  Fin.  Abr.   317,   335. 

2nragS[,  Was  a  fort  of  waggon  without  wheels.  It 
is  mentioned   in  the  Monajikon,    I  torn.  p.  851, 

2utain#oiI.    See  £DiI. 

SCranCtrtpt,  Mentioned  in  fiat.  34  £3"  35  H.  8.  cap. 
14.  Is  the  copv  of  any  original  written  again  or  exem- 
plified, as  the  Tranfcript  of  ifine.     Cowell,  edit.  1727. 

2Dranrcrt)jto  jjcticis  fiutjs  leuati  mtttcnoo  in  ranrd^ 

lattam,  Is  a  wnt  for  the  certifying  the  foot  of  a  fine  li- 
vied  before  jujiices  in  eyre,  (jfc.  into  the  Chancery.  Reg. 
Orie.    fol.  669.   &  Reg.  Judic.   fol.  14. 

2Ccan[cnpto  rtcognttioms  i&du  rojam  juQiciariis 

itineraittibUS,  ^t.  Is  a  writ  for  the  certifyidg  of  a  re- 
cognizance taken  before  juflices  in  eyre  in  the  Chancery. 
Reg.  Orig    fol    152. 

SDiaufgCefCouC,  Is  a  writ  commonly  called  a  writ  or 
aflion  of  trefpafs,  of  which  Fitzherbert  reckons  two  forts ; 
one  vicountiel,io  called  becaufe  it  isdirefled  to  the  (henfF, 
and  is  not  returnable,  but  to  be  det  m.ned  in  the 
county  ;  the  form  whereof  differs  from  the  other,  be- 
caufe it  haih  thefe  words,  ^uare  vi  &  armis,  i^c.  F.  N. 
B.fol.  84.  The  other  is  termed  a  writ  of  trefpafs  upon 
the  cafe,  which  is  to  be  fued  in  the  King's  Bench  or 
Common  Pieas,  in  which  are  jfed  always  thefe  words, 
vi  isf  armis,  F.  N.  B.  fol.  92.  See  SCrffpafS,  and  the 
divers  ufes  of  this  writ  in  the  table  to  the  Regijler  of 
writs,  and  2  InJ}.  f.^K). 

SEcanGre,  ("Mentioned  in  fiat.  14  Car.  2.  cap.  ii.j  Is 
ufed  for  a  Cuftom  noufe  warrant  or  iet-pafs;  from 
tranfeo,  to  go  forth  or  let  pafs.     Cowell,  edit.  1727. 

^ranCtOJP  Is  tfe  oppofite  to  local.     See  JLocal. 

SCtanflatiOn,  {Travflauo)  In  a  common  fenfe  of  the 
■word  fignifies  a  verfion  out  of  one  language  into  ano- 
ther;  but  in  a  more  confined  acceptation,  it  denotes  the 
fetting  from  one  place  to  another,  and  the  removal  of  a 
bi(hop  to  another  diocefe,  Jiff,  this  is  called  tranflating : 
And  fuch  a  bifhop  writes  not  anno  confecrationis,  but 
anno  iranjlationis  nojlra,  Ufc.  A  bi(bop  tranflated  is  not 
confecrated  de  novo ;  for  a  confecration  is  like  an  ordina- 
tion, it  is  an  indelible  character,  and  holds  for  ever. 
3  Sali^.  72.  but  a  bifhop  is  to  be  a-new  eleded,  t^c. 
J  Sali.   137. 

2Ccauf})0^tation,  Notorious  fpoil-takers  in  Northum- 
berland, Uc.  may  be  tranfported.  18  Car.  2.  e.  3. 
feJf.  Z. 

rfhe  judges  may  tranfport  felons  that  fleal  cloth  from 
the  rack  in  the  night,  or  embezil  the  King's  (lores. 
22  Car.  2.  c.  5. 

Felons  burning  ftacks  of  corn,  or  killing  cattle  in  the 
night,   22  is"  23  Car.  2.  c.  7.  /  4. 

Felonies  within  benefit  of  clergy  may  be  punifhed 
with  tranfportation,  4.  Geo.  i.  c.  11. 

Felons  may  be  tranfported  by  a  fubfequent  court  for 
the  fame  county,  6  Geo.  1.  c.  23. 

Expence  of  tranfportation  to  be  paid  by  the  county 
treafurer.     6  Geo.  i.  c.  it,,  f.  3. 

Securities  for  tranfportation  to  be  in  tl;e  name  of  the 
clerk  of  the  peace.      6  Geo.  i.  c.  23.  f.  4. 

Refcuing  tranfports,  death,  6  Geo.  i.  c.  23.  /  5. 

Convidls  not  tranfporting  themfelves,  or  returning,  to 
fuffer  death.      16  Geo.  2.  c.  15.  /  r. 

Diredlions  for  trial  of  offenders  who  return  from 
tranfportation,  or  do  not  tranfport  themfelves.  16  Geo. 
2.  c.  15.  /  2. 

Reward  for  conviiSing  fuch  offenders,    10  Geo.  2.  c.  15. 

/•3. 
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Rebels  tranfported  and  returning,  or  going  into 
France  or  Spain,  guilty  of  felony  without  clergy,  20  Geo. 
2.   c.  46. 

S^ranfuliSanttattOn,  A  declaration  againd  the  doc- 
trine of  tranfubfhntiation  ufed  in  the  church  of  Rome 
is  required   by  ftat.  30   Car.  2.  c.   I. 

STrabCrfC,  (from  the  French  7rflw?y}r,  i.  Transfgere) 
Signifies  fometimes  to  deny,  fometimes  to  overthrow  or 
undo  a  thing,  or  to  put  one  to  prove  fome  matter  ;  much 
ufed  in  anfwers  to  bills  in  Chancery  ;  or  it  is  that  which 
the  defendant  pleadeth,  or  faitli  in  bar  to  avoid  the  plain- 
tiff's bill,  either  by  confeffing  and  avoiding,  or  by  deny- 
ing a.id  traverfing  the  material  parts  theieof.  IFe/i.  Sym- 
bol, part  2.  tit.  Chancery,  fedl.  54,  55.  The  formal  words 
of  which  traverfe  are  in  our  French  fans  ceo,  in  Latin 
abfq.  hoc,  and  in  thcEnglifh  without  that.  See  Kitchin,  fol. 
211,  and  240.  Staundford,  Prarog.  cap.  20.  See  20 
Vin.  Abr.   tit   Traverfe. 

SCcaUCCfC  an  iuDtrtmcnt,  Is  to  take  ilTue  upon  the 
chief  matter,  and  to  cciuradi£l  or  deny  fome  point  of 
it.  As  in  a  prefentment  againd  A.  for  a  highway  over- 
flowed with  water,  for  default  of  fcouring  a  d.tch,  i^c, 
A.  may  traverfe  either  the  matter,  that  there  is  no  high- 
way there,  or  that  the  ditch  is  fufEciently  fcoured  ;  or 
otherwife  he  may  traverfe  the  caufe,  viz.  That  he  hath 
not  the  land,  or  that  he  and  they  whofe  ellatp,  i^c.  have 
not  ufed  to  fcour  the  ditch.  Lamb.  Eiren.  lib.  4.  cap, 
13.  p.  521,  522.  Cowell,  edit.  1727.  See  20  Vin.  Abr. 
tit.  Traverfe. 

SUratiCrfC  an  Offire,  Is  to  prove  that  an  inqulfition 
made  of  lands  or  goods  by  efcheator  is  dtfe<Slive,  and 
untruly   made.     Cowell,  edit.  1727. 

An  office  returned  by  an  efcheator  in  Chancery  may  be 
traverfed  there,  34  Ed.  3.  c.  12, 

Lands  feized  on  an  inquilition  (hall  not  be  let  to  farm 
till  a  mon>h  after  't  is  returned,  and  (hal.  be  let  to  the 
partv  that  will  traverfe  the  inquifition,  8  H.  6.  c,  it, 
I  H.  8.  c.  10. 

No  grant  to  be  made  of  lands  till  a  month  after  the 
inquifition  returned.      1%  H.  6.  c.  6. 

No  protection  to  be  allowed  to  a  patentee  in  the  fcire 
facias,    23  H.  6.  c.    16. 

Rights  faved  that  are  not  found  by  the  inquifition, 
2bf  -i  Ed.  6.  c.  8. 

Travel fe  given,  where  the  King  is  intitled  by  double 
matter  of  record,     2^3  Ed.  6.  c.  8.  /.  7. 

Snrabetfum,  A  ferry.  'Tis  mentioned  in  the  Mo- 
najiictn,  2  lorn.  1002. 

2Cta\13lctmen,  Of  thofe  fifhermen  who  ufed  unlaw- 
ful arts  and  engines  to  deftroy  the  fi(h  upon  the  river 
Thames,  fome  were  (liled,  tinckermen,  others  hebiermen, 
petermen,  trawlermen,  i^c.  See  Stowe' s  furvey  of  London, 
p.  19.  Hence  to  trowle  or  trawle  with  irowUng-Une  for 
pikes. 

STrapIbatton.    See  Slnfftccjs  of  SCi-apIliaff on ;  and 

fee  copies  of  feveral  commiflions  granted  to  them  by  Ed- 
ward the  firft  in  Spelman's  Glojfary,  verbo  Traylbajlon.  The 
common  people  in  thofe  days  called  them  Traybajlon,  quod 
fonat,  trahe  baculum.  Edward  the  firft  in  his  thirty- fecond 
year,  fends  out  a  new  writ  of  inquifition,  called  Tradbaf- 
ton,  againft  intruders  on  other  men's  lands,  who,  to  op- 
prefs  the  right  owner,  would  make  over  their  lands  to 
great  men  ;  againft  batterers  hired  to  beat  men,  breakers 
of  the  peace,  ravifbers,  incendiaries,  murderers,  fighters, 
falfe  aflifors,  and  other  (uch  maiefa£lors:  Which  inqui- 
fition was  fo  ftriftly  executed,  and  fuch  fines  taken,  that 
it  brought  in  exceeding  much  treafure  to  the  King. 
Chron.fol.  III.  See  Plac.  parliamentaria,  fol.  211,  (^ 
280.  And  4  Injl,  186.  And  in  a  parliament  I  Ric.  2, 
the  Commons  of  England  petitioned  the,  King,  that  no 
commiflion  of  Eyre  or  Traylbajlon,  might  be  ifTued  during 
the  wars,  or  for  twenty  years  to  come.  Rot.  Par,  i  R. 
2.   Coivcll,  edit.    1727. 

SLWVtOl,  (Traditor,  proditor)  See  S^tfafOtt. 

Sca^terOUS  pofition,  Of  taking  arms  by  the  King's 
authority  againft  his  perfon,  and  thofe  that  are  com- 
miffioncd  by  him^  condemned  by  the  flat.  14  Car.  2. 
cap,  3. 

8  T  s,  is.  e. 
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2C.  U.  <E.  Tempore  Regis  Edwardi.  Thefe  initial  let- 
ters have  this  continual  note  of  time  in  the  domcjday  re- 
gijier,  where  the  valuation  of  manors  is  recounted,  what 
it  was  in  the  time  of  Edward  the  Confeffor  ;   and    what 

fince  the  conqueft.      As  in  Oxer.fordfcir manerium  de 

Burcejlre',   T.  R.  E.  valult  quindecim  lihras,  modo  fexdecim. 
Cowell,  edit.  I'Ji-'J. 

SCreafon,  [Prodim,)  Of  the  French  Trnhi/an,  and  it 
is  divided  into  high  treafou  and  petty  treafon ;  high  treafon 
is  defined  to  be  an  offence  committed  againft  the  fecurity 
of  the  King  or  kingdom,  whether  it  be  by  imagination, 
word,  or  deed  ;  as  to  compafs  or  imagine  the  death  of  the 
King,  Queen,  or  Prince,  or  to  deflower  the  King's  wife, 
or  his  eldeft  daughter  unmarried,  or  his  eldeft  Ton's  wife  : 
Or  levy  war  againft  the  King  in  his  realm,  adhere  to  his 
enemies,  counterfeit  his  Great  feal,  Privy  feal,  or  money  : 
Of  wittingly  to  bring  falfe  money  into  this  realm  coun- 
terfeited like  the  money  of  England-,  and  utter  the  fame. 
To  kill  the  King's  Chancellor,  Treafurer,  Julfices  of 
either  bench,  Juftices  in  Eyre,  of  alTize,  ox  of  Oyer  and 
Terminer,  being  in  their  place  doing  their  cfTice.  Stat. 
25  E.  2.  cap.  Forging  the  King's  feal  manual  or  privy 
fisnet.  Privy  feal,  or  foreign  coin  current  here.  Stat.  2 
Miir.  cap.  6.  Or  diminifhing  or  impairing  current  mo- 
ney. 5  Eliz.  II.  14  Eliz.  cap.  3.  18  £/.  i.  Or  to  fay 
the  King  is  an  heretick  or  papiji,  or  that  he  intends  to  in- 
troduce/lu^fry,  Siff.  anno  12  Car.  2.  cap.  I.  &c.  In  cafe 
of  this  treafon,  a  man  fliiU  be  drawn,  hanged^,  and  quar- 
tered, and  forfeit  his  lands  and  goods  to  the  King.  It  is 
called  alfo  treafon  paramount.  Anno  2$  E.  3.  c.  2.  Petit 
treafon  is,  when  a  fervant  kills  his  mafter,  a  wife  her 
hufband:  Or  when  a  fecuiar  and  religious  man  kills  his 
prelate  or  fuperior,  to  whom  he  owes  faith  and  obe- 
dience. This  kind  of  treafon  gives  forfeitura  of  efcheats 
to  every  lord  within  his  own  he.  See  BraSi.  lib.  3. 
trad  2.  cap.  3.  rium.  I,  2.  There  is  alfo  mention  of  ac- 
cumulative treafon  and  conjiruaive  treafon  in  the  flatute 
14  Car.  2.  cap.  29.     Cowell,  edit.  1727. 

Many  offences,  which  are  not  mentioned  in  the  25 
Ell.  3.  fi.  5.  c.  2.  before  the  making  of  this  flatute  were 
high  treafon.     Bro.  Treafpl.  14.    1  Hawk.  p.  c.  34. 

It  was  hio-h  treafon,  to  have  compafled  the  death  of 
the  father,  or  uncle  of  the  King.     3  InjL  7, 

If  one  fubjed  of  this  realm,  inftead  of  having  fum- 
moned  another  to  anfwer  in  the  King's  courts,  had  fum- 
moned  him  to  appear  before  the  tribunal  of  a  foreign 
prince,  this  was  high  treafon.     Ibid. 

By  the  25  Ed.  3.  Jl.  5.  cap.  2.  after  declaring  divers  of- 
fences to  be  high  treafon,  it  is  enabled,  "  That  becaufe 
many  other  cafes  of  the  like  treafon  may  happen  in 
time  to  come,  which  a  man  cannot  think  of  nor  declare 
at  prefent,  if  any  other  cafe  fuppofed  to  be  high  treafon, 
which  is  not  fpecified  above,  doth  hereafter  happen  be- 
fore any  one  of  the  juftices,  fuch  juftice  fhall  not  pro- 
ceed to  judgment  of  treafon  until  t]ie  cafe  be  laid  be- 
fore the  King  in  parliament,  and  be  declared,  whether 
it  ought  to  be  adjudged  a  treafon  or  another  felony." 

Notwithftanding  this  claufe,  fome  juftices  did  pre- 
fume  to  adjudge  certain  offences,  that  are  not  mentioned 
in  this  3(3,  to  be  high  treafon  :  But  they  were  for  fo 
doing,  as  it  was  very  fit  they  (hould,  feverely  punifhed. 
3  Infi.  22,  23. 

In  confequence  of  the  power  given  by  this  claufe,  di- 
vers offences  were  by  different  parliaments  declared  to  be 
high  treafon.     3  Injl.  3,  14,  23. 

As  fome  of  the  a£ts  of  parliament,  by  which  thefe 
were  fo  declared,  were  penned  in  general  terms ;  others 
of  them  in  particular  terms ;  and  others  in  obfcure 
terms;  and  as  fome  offences,  which  had  in  fome  parlia- 
ments been  declared  to  be  high  treafon,  were  in  other 
parliaments  declared  not  to  be  fo ;  the  mifchief,  which 
arofe  from  the  difficulty  of  knowing  what  was  or  was  not 
high  treafon,  became  as  great,  as  they  had  been  before 
the  making  of  the  25  Ed.  3.  ft.  5.  cap.  2. 

In  order  to  put  a  flop  to  thefe,  it  was  by  the  I  Mar. 
11.  I.  cap.  I.  par.  3.  enadfed,  '  That  from  henceforth 
none  a£t,  deed  or  offence,  being  by  adt  of  parliament  made 
high  treafon,  by  words  in  writing,  cyphering,  deeds,  or 
otherwife  whatfoever,  fiiall  be  taken,  had,  deemed  or 
adjudged,  to  be  high  treafon,  but  only  fuch  as  be  declar- 
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ed  and  cxprcffed  to  be  high  treafon,  in  or  by  the  zSi  of 
parliament  made  in  the  twenty-firth  year  of  the  reign  of 
the  molt  noble  King  of  famous  memory  Edward  the 
Third,  touching  or  concerning  treafon  or  the  declara- 
tions of  treafon,  and  none  other  ;  any  aft  or  acfts  of  par- 
liament had  or  made  at  any  time  heretofore,  or  after  the 
faid  twenty-liftli  year  of  the  reign  of  the  faid  late  King 
Edward  the  Third,  or  any  other  declaration,  or  matter, 
to  the  contrary  in  any  wife  notwi'.hftanding.' 

The  confequence  of  this  ftatute  is,  that  no  offence  is 
at  this  day  high  treafon,  unlefs  it  is  declared  to  be  fo  by 
the  25  Ed.  3.  Ji.  5.  cap.  2.  or  has  been  made  fo  by  fome 
ftatute  fublequent  to  the  firft  year  of  the  reign  of  Queen 
Jllary. 

And  no  offence  is  to  be  adjudged  high  treafon,  unlefs 
it  be  clearly,  and  without  argument  or  inference,  with- 
in the  meaning  of  fome  aft  of  parliament  ;  (or  no  fla- 
tute, whereby  any  offence  is  declared  to  be,  or  made, 
high  treafon,  is  to  be  extended  to  equity.  Plowd.  86. 
3  Inji.  12,  20,  21.     18  Ei.  c.  1.  f.  I, 

There  can  be  no  acceffary  in  high  treafon.  Sro.  Treaf. 
ig.  3  InJ.  g,  138.  H.  P.  C.  127,  215.  2  Hawk. 
PL  C.  310. 

And  it  feems  to  be  always  agreed,  that,  what  would 
have  made  a  man  an  acceflary  before  the  fa£t  in  any  other 
felony,  does  make  him  a  principal  in  high  treafon.  3 
Inji.  21,  138.  Hawk.  PI.  C.  127,  215.  2  Hawk. 
Pi.  C.  310. 

It  has  been  determined,  that  the  receiving  and  aiding 
a  traytor,  after  the  offence  has  been  committed,  does 
not,  in  the  cafe  of  counterfeiting  the  King's  money, 
make  a  man  a  principal  in  high  treafon.  Dyer  296. 
Corner's  cafe. 

But  the  better  opinion  is,  that  the  receiving  and  aid- 
ing a  man,  who  has  been  guilty  of  counterfeiting  the 
King's  money,  makes  the  perfon  fo  doing  a  principal  in 
this,  as  well  as  in  every  other  fpecies  of  high  treafon.  3 
Infi.  13,  8.  H.P.C.  127,  215.  Keb.  33.  2  Hawk. 
P.  C.  310. 

By  the  7  Ann.  cap.  21.  par.  1.  It  is  enaded,  TJiat 
after  the  firft  day  of  July  1709,  fuch  crimes  and  of- 
fences, which  are  high  treafon  within  England,  fhall  be 
conftrued,  adjudged,  and  taken  to  be  high  treafon  within 
Scotland,  and  that  no  crimes  or  offences  fhall  be  high 
treafon  within  Scotland,  but  thofe  that  are  high  treafon 
within  England. 

The  diftindlion  of  high  and  petit  treafon  was  not 
known  to  the  law  of  Scotland;  for  every  offence,  which 
was  by  the  law  of  England  petit  treafon,  was  by  the  law 
of  Scotland  treafon.     5  Bac.  Abr.  109. 

At  this  day,  an  offence,  which  is  in  England  petit 
treafon,  is  in  Scotland  only  a  capital  offence  :  It  being  by 
the  7  Ann.  cap.  2.  par.  7.  enadted,  '  That  murder  un- 
der truft,  which  was  by  the  law  of  Scotland  treafon,  (hall 
for  the  time  be  only  adjudged  and  deemed  to  be  a  capital 
offence.* 

1.  IfTjo  are  in' a  capacity  of  being  guilty  of  Ugh  treafon , 
and  againjl  whom  high  treafon  may  be  committed, 

2.  Of  the  different  kinds  of  high  treafon. 

3.  Of  petit  treafon  in  general,  and  the  different  kinds  of 
petit  treafon. 

I .  JVho  are  in  a  capacity  of  being  guilty  of  high  treafon^ 
and  againjl  whom  high  treafon  may  be  committed. 

Every  fubjedt,  who  is  within  the  age  of  difcretion, 
may  be  guilty  of  high  treafon.  3  Ipji.  4.  i  Hawk.  P. 
C.  2,  35. 

Nay,  the  duty  of  allegiance  to  the  King  is  fo  infepar- 
able  from  a  natural  born  fubje£t,  that,  notwitbftanding 
all  he  can  do  to  renounce  it,  and  transfer  his  fubjedtion 
to  a  foreign  prince,  if  he  pra(ftifes  any  thing,  which 
would  be  high  treafon  in  any  other  perfon,  it  is  fo  in  him« 
I  In/i.  129.      I  Hawk.  P.  C.  35. 

In  ancient  times,  if  a  madman  had  been  guilty  of  any 
attempt  upon  the  life  of  the  King,  it  was  high  treafon. 
'  2  Infi.  6.     4  Rep.  124, 
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But  ftnce  the  ftatute  made  in  the  25th  year  of  the  reign 
of  Ed.  3.  the  words  of  which  are,  when  a  man  doth 
compafs  or  imagine  the  death  of  our  Lord  the  King,' 
it  has  been  held  that  a  man,  who  is  non  (ompos  mentis, 
is  incapable  of  comparting  or  imagining;  and,  confequent- 
ly,  that  fuch  a  one  cannot  be  guilty  of  'that  fpecies  of 
high  treafon,  which  confifts  in  compafling  or  imagining 
the  death  of  the  King.      3  /«/?.  6.      i  Hawk.  P.  C.  35. 

By  the  33  U.  8.  cap.  20.  par.  i.  It  was  enadted, 
•  That,  if  any  perfon  fhall  commit  high  treafon,  when 
he  is  of  good  and  whole  memory,  and  after  accufation, 
or  confeflion  thereof  (hall  fall  to  madnefs,  the  treafon 
done  by  fuch  perfon  may  be  tried  in  his  abfence ;  and 
that  the  offender  (hall,  if  found  guilty,  fuiFer  fuch  pains 
and  forfeitures,  as  if  he  had  been  of  good  and  whole  me- 
raory,  and  had  been  perfonally  arraigned.' 

And  par.  2.  It  was  enafled,  '  That  if  any  perfon  fliall 
be  attainted  of  high  treafon,  and  af(erward3  fall  into  mad- 
nefs he  fhall,  notwithftanding  fuch  madnefs,  have  and 
fufFer  execution.' 

But  this  cruel  law  was,  as  it  was  highly  reafonable  it 
Ihould,  foon  repealed ;  for  the  defign  of  all  puniQiment  is 
example,  ut  pcena  ad  paucos^  metus  ad  omnes,  pcrveniat  : 
But,  when  a  madman  is  executed,  it  is  both  a  miferable 
fpe£tacle,  and  an  inftance  of  extreme  inhumanity  and 
cruelty ;  and  the  execution  of  fuch  a  man  can  be  no  ex- 
ample to  others.     3  /«/?.  4,  6. 

The  hufband  of  a  Queen  regnant  may  be  guilty  of 
high  treafon  againft  fuch  Queen  j  becaufe  fhe  is,  in  the 
eye  of  the  law,  a  diftindt  perfon  to  divers  purpofes  from 
her  hufband.     3  Inji.  8. 

And,  for  the  fame  reafon,  a  Queen  confort  may  com- 
Qiit  high  treafon  againft  the  King  her  hufband.     Ibid. 

An  alien,  who  comes  into  the  kingdom  in  a  hoftile 
manner,  is  not  guilty  of  high  treafon ;  becaufe  he  owes 
no  allegiance  to  the  King.  3  /«/?.  II.  7  Rep.  6.  Ld 
Maym.  I.     Saii.  632. 

But,  if  any  natural  born  fubjedt  of  a  foreign  prince 
came  at  firft  peaceably  into  the  kingdom,  and  has  lived 
here  fome  time,  he  may  commit  high  treafon  :  For,  as 
he  has  enjoyed  the  protection  of  the  King,  a  local  alle- 
giance is  in  return  due  from  him.  7  Rep.  6.  Calvin's 
cafe.     ilnJi.S.     Hob.  2ji.     Ld  Raym.i.     Salk.  6^2. 

An  ambalFador  from  a  foreign  prince  may  be  guilcy  of 
high  treafon ;  becaufe,  as  he  came  into  the  kingdom  in 
a  friendly  manner,  and  has  enjoyed  the  King's  protec- 
tio-..  a  local  allegiance  is  due  from  him.  3  liijl.  153.  7 
Rep.  6.     I  Hawk.  P.  C.  35. 

The  offence  of  high  treafon  may  be  committed  againft 
an^'  perfon,  who  is  in  the  adtual  poffeflion  of  the  crown, 
although  fuch  perfon  is  only  King  or  Queen  de  failo, 
and  noi  de  jure;  for,  as  the  lives  and  properties  of  the 
people  ate  protedled,  by  fuch  King  or  Queen,  during  his 
or  her  adminiftration  of  the  laws,  allegiance  and  fubjec- 
tion  are  due  in  return  for  this  protedlion.  3  /«/?.  7.  H. 
P.  C.  13.     I  Hawk.  P.  C.  35. 

Nay,  it  has  been  held.  That,  if  any  offence  amount- 
ing to  the  crime  of  high  treafon  has  been  committed 
againft  a  King  de  faSia,  and  the  K^mgde  jure  afterwards 
comes  to  the  crown,  this  offence  is  ftill  puniftiable  as 
h'^h  treafon.  7,lnjl.i.  Bro.'Treaf.  pi.  \q.  H.  P.C. 
12.      I  Hawk.  P.  C.  36. 

By  the  11  H.  7.  cap.  i.  It  is  enadted,  '  That  no  per- 
fon who  attends  upon  the  King  for  the  time  being,  to  do 
him  true  and  faithful  fervice  of  allegiance,  or  is  in  other 
places,  by  his  commandment,  in  his  wars,  within  this 
land,  or  without,  fliall  for  the  faid  deed  be  convidted  for 
high  treafon.' 

And  It  is  in  the  general  true,  that  the  offence  of  high 
treafon  cannot  be  committed  againft  the  perfon  who  has 
a  right  to  the  crown,  fo  long  as  any  king  de  faSio  is  in 
adlual  poffeffion  thereof:  becaufe  allegiance  is  only  due  to 
the  latter.     3  hjl.  7.     H.  H.  P.  C.  loi.     i  Hawk.  P. 

C.  3S>  36- 

It  was  indeed  refolved,  after  the  reftoration  of  King 
Charles  the  Second,  that  all  theadts,  which  had  been  done 
to  prevent  his  acquiring  the  adtual  poffeffion  of  the  crown, 
were  high  treafon.     Kel.  15.  The  cafe  of  the  Regicides. 

But  this  refolution  does  not  contradidl  the  dodtrine  juft 
laid  down :  For  it  t^d  been  firft  refolved,  by  the  fame 
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judges,  that  this  prince,  notwithftanding  he  had  been  for 
fome  years  hindered  from  exercifing  the  regal  power,  had 
been  all  that  time  Kingde/aiiii,  as  well  as  King  de'jure; 
and  it  is  certain,  that  no  other  perfon  had,  during  this 
time,  been  in  the  aftual  psffefFion  of  the  crown.  Kel. 
15.      I  Keb.  315,  454.      I  Hawk.  P.  C.  36. 

The  crime  of  high  treafon  may  be  committed  againft 
the  perfon  on  whom  the  crown  rightfully  defcends,  be- 
fore he  or  flie  is  crowned  ;  for  it  has  been  determined,  by 
all  the  judges,  that  the  coronation  of  a  King  or  Q^.een 
is  only  a  folemnity.  3  In^.  j.  f Fat/in' s  cafe.  H.  P  C. 
12.     1  Hawk.  P.  C.  36. 

As  there  would  moreover  be  a  failure  of  juftice,  if 
there  was  not  always  a  perfon,  in  whofe  name  the  laws 
may  be  adminiftered,  it  is  a  maxim  of  law,  that  the' 
King  never  dies;  and  confequently  high  treafon  may  be 
committed  againft  a  King  before  his  proclamation  :  For 
he  becomes  King  immediately  upon  the  death  of  the  per- 
fon to  whom  he  fucceeds.  3  Ii'Ji.  7.  i  H.  H.  P.  C, 
lot.     I  Hawk.  P.  C.  36. 

But,  if  the  perfon,  who  is  next  heir  to  the  crown,  is 
of  the  Romijh  religion,  or  has  married  a  papift,  the  crime 
of  high  treafon  cannot  be  committed  againft  fuch  per- 
fon  ;  for  by  the  I  W.  (^  M.  Jl.  2.  c  i.  par.  9.  It  is 
enadled,  *  That  every  perfon,  who  is  or  ftiall  be  recon- 
ciled to,  or  hold  communion  with,  the  fee  or  church  of 
Rome;  or  fliall  profefs  the  popifli  religion  ;  or  fliall  mar- 
ry a  papift ;  fliall  be  excluded,  and  be  for  ever  incapable 
to  inherit,  poffefs  or  enjoy,  the  crown  and  government 
of  this  realm,  and  Ireland,  and  the  dominions  thereunto 
belonging,  or  any  part  of  the  fame ;  or  to  have,  ufe,  or 
exercife  any  regal  power,  authority,  or  junfdia.on, 
within  the  fame ;  and,  in  all  and  every  fuch  cafe  or 
cafes,  the  people  of  thefe  realms  fliall  be,  and  hereby  are, 
abfolved  of  their  allegiance.' 

2.  Of  the  different  kinds  of  h'\gh  treafon. 

By  the  25  Ed.  3.  cap.  2,  par.  i.  It  is  declared  to  be 
high  treafon,  when  a  man  does  compafs  or  imagine  the 
death  of  our  Lord  the  King,  or  the  Q^ieen  his  conf.>rt, 
or  of  their  eldeft  fon  and  heir ;  and  thereof  be  provably 
attainted  of  overt  deed. 

This  claufe  does  not  exprefly  mention  a  Qtieen  reg- 
nant; but  the  conftrudiion  has  been,  ti. at  fuch  a  Queen 
is  within  the  meaning  of  the  words  our  Lord  the  King 
3  Infi.  7.     H.  P.  C.12.     I  Hawk.  P.  C.  36. 

The  hufband  of  a  Queen  regnant  feems  to  be  with- 
in the  meaningof  the  words,  in  this  claufe,  of  the  Q^ieea 
his  confort :  But,  as  he  is  not  within  the  letter  of  the.n,  it 
has  been  held,  that  it  is  not  high  treafon  to  compafs  or  ima- 
gine his  death.  3/«/?.  7.  H.  P.  C.  12.  i  Hawk,  P. 
C.  36. 

This  claufe  does  not  extend  to  any  Q^ieen  dowager ; 
for  although  (he  retains  the  title  of  Queen  (he  is  not  the 
confort  of  a  King  regnant.  3  In/}.  8.  I  H.  H.  P.  C. 
124,      I  Hawk.  P.  C.  37. 

And  if  the  wife  of  a  King  regnant  is  divorced  a  vincu' 
lo  matrimonii,  it  is  not  high  treafon  to  compafs  or  ima- 
gine her  death,  becaufe  ftie  ceafes  to  be  his  confort.  x 
Injl.c).     jH.H.  P.C.  124.  "* 

If  the  elder  fon  of  a  King  or  Queen  regnant  dies,  with- 
out leaving  any  iffue,  during  the  life  of  fuch  King  or 
Queen,  this  claufe  extends  to  the  next  fon  ;  becaufe  he 
thereby  becomes  the  eldeft  fon  and  heir.  3  In/i.  8.  H, 
P.  C.  12.     I  Hawk.  P.C.  37. 

But  it  has  been  doubted,  whether,  if  the  eldeft  fon 
of  a  King  or  Queen  regnant  dies,  during  the  life  of  fuch 
King  or  Queen,  and  leaves  iffue  a  fon,  it  be  high  trea- 
fon to  compafs  or  imagine  the  death  of  fuch  fon.  i  H. 
H.  P.  C.  125,  126. 

It  is  faid,  that  the  eldeft  daughter  of  a  King  or  Queen 
regnant  is  not  within  the  meaning  of  this  claufe.  1  H, 
H.P.  C.  126,  127. 

In  one  book  this  difference  is  taken,  that  this  claufe 
does  not  extend  to  a  collateral  heir  apparent,  who  is  only 
proclaimed  heir  apparent  ;  but  that,  if  fuch  collateral  heir 
apparent  is  declared  to  he  heir  apparent,  by  an  adt  of 
parliament,  it  extends  to  him.     3  In/l.  9. 

But 


T     R     E 

But  in  another  book  it  is  doubted,  whether  any  colla- 
teral heir  apparent  is  within  the  nieaniiig  of  this  claufe. 
1  H.H.P.C.12S. 

As  the  words  in  this  claufe  compafs  or  imagine  do  im- 
ply a  defign,  it  follows,  that  the  taking  away  the  life 
of  the  perfon  included  therein  is  not  high  treafon,  unlefs 
it  be  accompanied  with  fome  circumftance  of  defign.  3 
Inji.  6.      I  Hawk.  P.  C.  35. 

And  before  the  making  of  this  a£l  it  was  held,  in  the 
cafe  of  Sir  JValter  Tirrel,  who  (hot  an  arrow,  by  which 
William  Rufus  was  killed,  that  the  taking  away  the  life 
of  this  prince,  by  the  accidental  glance  of  f  ch  arrow 
was  not  high  treafon.      3  /«/?.  6.      i  Hnuik.  P.  C.  35. 

But  wherever  any  defign  upon  the  lite  of  one  of  the 
perfons  comprehended  in  this  claufe  is  manifefted  by  an 
overt  aft,  this,  although  fuch  defign  is  not  afterwards 
carried  into  execution,  is  high  treafon  ;  for  the  words  of 
the  flatute  arc  iJoth  compafs  or  imagine. 

If  divers  meet  10  confult  the  dellruftion  of  the  King, 
this  is,  in  every  one  of  them,  an  overt  a£l  of  cnmpaf- 
fing  or  imagining  his  death.  Z^'ift-  '^-  *  ^"^-  '"-'4' 
J&/.  17,  21.      I  Havuk.  P.  C.  56. 

Nay,  the  knowledge  of  a  defiL^n  to  deftroy  the  King, 
if  accompanied  with  any  circumftance  of  alTent,  or  ap- 
probation, is  an  overt  aft  of  this  fpecies  of  treafon.  3 
/«/?.  14.     H.P.C.12-].     AW.  17,  21.      I  Hawk.  P.  C. 

38,  56. 

If  a  man,  knowing  that  a  meeting  is  to  be  held  to 
confult  the  deftruftion  of  theKmg,  goes  to  fuch  meeting, 
this,  altho'  when  there  he  fays  nothing,  is  evidence  of 
his  affent  to,  or  approbation  of,  the  traiterous  intention. 
Kel.  17,    21.     ^/•'^   ^"f'  "f  '^^   Regicides.      I  Hawk.  P. 

C.  56- 

If  a  man,  who  has  once  been  accidentally  prefent  at  an 
aflembly  to  confult  the  deftruftion  of  the  King,  goes  a 
fecond  time  to  fuch  an  aflembly,  this  is  alfo  evidence  of 
his  affent  to,  or  approbation  of,  the  traiterous  defign. 
Kel.  17,  21.  T'/b^  cafe  of  the  Regicides.  i  Hawk.  P. 
C.  5-6. 

Many  other  afts,  bcfides  fuch  in  which  the  defign,  in 
the  firfl  inftance,  is  to  take  away  the  King's  life,  are 
overt  afts  of  this  fpecies  of  treafon. 

If  a  man  incites  a  foreign  prince  to  invade  the  realm, 
this  is  an  overt  aft  of  compafTing  or  imagining  the  King's 
death;  becaufe  it  has  a  direft  and  natural  tendency  to 
bring  his  life  into  imminent  danger.  3  InJi.  14.  H.  P. 
C.  13.      Dyer  238.      i  Hawk.  P.  C  35. 

The  aflembling  of  men,  with  an  intention  of  com- 
pelling the  King  to  comply  with  a  certain  demand  is,  for 
the  fame  reafon,  an  overt  aft  of  this  fpecies  of  treafon. 
3/n/?.  12.     H.  P.  C.  13.     Kel.  2t.     Moor  621. 

If  divers  perfons  are  affembled  for  the  purpofe  of  im- 
prifoning  the  King,  this  is  likewife  an  an  overt  aft,  in 
every  one  of  them,  of  compafTing  or  imagining  his  death  : 
Becaufe  it  is  very  likely,  that  fuch  imprifonment  will 
end  in  his  death,  3  Inft.  6,  12.  H.  P.  C.  11.  1  Hawk. 
P.  C.  35. 

It  has  been  doubted,  whether  an  affembling  of  men, 
with  a  defign  to  depofe  the  King,  is  an  overt  aft  of  this 
<fpecies  of  treafon  ;  becaufe  it  is  faid,  there  may  be  a  de- 
fign to  depofe  the  King,  without  intending  to  take  away 
his  life.     Bre.  treafon.  pi.  24. 

But  it  feems  to  be  the  better  opinion,  the  affembling  of 
men,  with  fuch  defign,  is  an  overt  aft  of  compaffing  or 
imagining  the  King's  death:  Becaufe,  if  this  defign  is 
carried  into  execution,  the  death  of  the  King  will  in  all 
probability  be  the  confcquence  thereof.  3  Inft.  6,  12. 
H.  P.  C  II.    2  Fentr.  316.     i  Mod.  322,     i    Hawk. 

P.  C.'ss- 

Coke  Chief  Juftice  was  of  opinion,  that  the  levying 
of  war  againft  the  King  is  not  an  overt  aft  of  compaffing 
■or  imagining  the  King's  death  ;  for  that  fuch  levying  of 
war,  which  is  by  this  (tatute  declared  to  be  one  diflinft 
fpecies  of  high  treafon,  can  never  be  an  overt  aft  of  an- 
other fpecies  of  high  treafon  ;  becaufe,  if  it  fliould  be 
held  fo  to  be,  two  diftinft  fpecies  of  high  treafon  would 
be  confounded.  3  /«/?.  14. 
3 
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But  it  has  been  refolvcJ,  by  all  the  judges,  that,  a'tho' 
perfons  do  aftually  levy  war,  fo  that  they  may  be  in- 
difted  for  the  treafon  of  levying  v;ar,  they  may  never- 
thelefs  be  indifted  for  compafTing  and  imagining  the 
King's  death,  and  that  fuch  levying  of  war  may  be  laid 
as  an  overt  aft  of  the  compaffing  or  imagining.  KeJ, 
20,21.      The  cafe  of  the  Regicides. 

And  in  this  cafe,  befides  exprefsly  denying  what  Is  laid 
down  in  3  InJl.  14.  to  be  law,  it  is  faid,  that,  what  is 
there  laid  down,  is  contrary  to  the  cafes  of  Lord  Cob- 
bam  and  the  Earl  of  EJfex,  which  are  cited  by  Coke 
Chief  Juftice  but  two  pages  before  ;  the  lafl  of  which 
it  had  been  held,  that  the  gathering  men  together,  with 
a  defign  to  compel  the  Qjeen  to  comply  with  certaia 
demands,  was  an  overt  aft  of  compaffing  or  imagining 
her  death. 

But  perhaps,  upon  confidering  the  two  paffages,  they 
will  be  found  quite  confiftent. 

The  defign,  in  this  cafe  of  the  Earl  of  EJJex,  was  to 
get  the  Queen  into  the  power  of  the  perfons  affembled. 
3  InJi.  12. 

But  in  the  other  paffage  Coke,  Chief  Juftice  only 
fpeaks   of  levying  a    war  againft    the    King   generally. 

3  I".A-  H- 

Now  whether  both  thefe  propofitlons,  that  a  levying 
a  war  with  a  defign  againft  the  perfon  of  the  King  is  an 
overt  aft  of  compaffing  or  imagining  his  death,  and  that 
a  levying  a  war  againft  the  King  generally  is  not  fo,  are 
or  are  not  law,  there  is  certainly  no  contradiftiou  in 
them.     5  Bac.Ahr.  113, 

And  if  may  be' fairly  inferred,  from  what  is  laid 
down  in  two  modern  books,  that  both  thefe  propofitions 
are  law. 

In  one  of  thefe  it  Is  faid  to  have  been  refolved,  b/ 
the  Court  of  King's  Bench  at  a  trial  at  bar,  that  a  con- 
fpiracy  to  levy  war  in  order  to  depofe  the  King,  which 
is  the  civil  death  of  the  King,  is  an  overt  aft  of  com- 
paffing or  imagining  his  death  ;  but  that  a  confpiracy  to 
levy  war  generally  is  not  fo,  becaufe  there  may  be  fuch 
a  levying  of  war  as  is  treafonable,  without  any  inten- 
tion of  depofing  the  King.  11  Alod.  322.  Donel's  cafe, 
Mich.  2  Geo.  I. 

Mr.  Serjeant  Hawkins,  in  fpeaking  of  tliis  point,  ufes 
thefe  words,  '  It  has  been  adjudged,  that  the  levying  a 
war  againft  the  King's  perfon,  or  the  bare  confulting  to 
levy  fuch  a  war,  is  an  overt  aft  of  compaffing  or  imagin- 
ing his  death  :  But  he  does  not  fay,  that  the  levying  or 
confulting  to  levy,  a  war  againft  the  King  generaljy,  is  fo. 

1  Hawk.  P.  C.  38. 

It  feems  to  be  agreed,  that  the  publifhing  of  wiitfen 
or  printed  words  may  be  an  overt  aft  of  compaffing  or 
imagining  the  King's  death. 

And  it  has  been  held,  that  the  printing  a  book,  con- 
taining treafonable  pofitions,  and  fending  it  in  a  box  to 
the  King,  is  a  publication  of  fuch  book.  2  Roll.  Rep, 
88.  JFilliams's  cafe. 

If  any  words  in  writing  or  print  are  publiflied,  which 
have  a  direft  tendency  to  alienate  the  affeftions  of  the 
people  from  the  King,  fuch  publication  is  an  overt  aft  of 
compaffing  or  imagining  his  death:  becaufe  this  will  in 
all  probability  be   the  confcquence  thereof.     Djer  298. 

2  Roll.  Rep.  89.      1  Hawk.  P.  C.  36. 

The  publifhing  a  printed  book,  or  fending  a  letter, 
to  incite  a  foreign  prince  to  invade  the  realm,  is  an  overt 
aft  of  this  fpecies  of  treafon  ;  for,  if  an  invafion  is 
made,  the  King's  life  would  be  in  danger.  3  /»/?.  14. 
H.  C.  P.  13. 

If  a  book  is  publiflied,  in  which  It  is  aflerted,  that  it 
is  high  time  for  the  people  to  take  the  government  into 
their  own  hands,  and  that  it  is  an  honourable  and  con- 
fcientious  aft,  to  caft  off  their  allegiance  and  put  the 
King  to  death,  this  is  an  overt  aft  of  compaffing  or  imagin- 
ing his  death.     Kel.  22,   23.  Tiuyne's  cafe. 

It  has  been  held,  that  to  publifh,  in  writing  or  print, 
a  prophecy  of  the  King's  death  is  an  overt  aft  of  this 
fpecies  of  treafon.     2  R9I.  Rep.  88,  89.  William's  cafe. 

But 
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But  in  another  book  it  is  faid,  that  to  prophecy  the 
King's  death  docs  not  feem  to  be  an  overt  aft  of  this  fpecies 
of  tf^afon.     iH.H.  P.C.  io8. 

And  it  is  laid  down,  that  to  calculate  the  King's 
nativity  is  not  an  overt  a£t  of  compafling  or  imagining 
his  death.     H.  P.  C.  ii.   i  H.  H.  P.  C.   io8. 

It  has  been  held,  that  the  writing  of  words,  which 
contain  a  treafonabie  pofition,  does,  altho'  the  fame  are 
never  pubiifhed,  amount  to  an  overt  a£l  of  compafling  or 
imagining  the  death  of  the  King:  {or  t\ut /cribere  eji 
agere.     2  Roll.  Rep.  89.  TfWiami's  cafe. 

But  it  feems  to  be  the  better  opinion,  that  the  writing 
of  fuch  words,  does  not,  unlefs  the  fame  are  publiflied, 
amount  to  an  overt  aft  of  this  fpecies  of  treafon ;  be- 
caufe  they  may  have  been  written  merely  by  way  of  a- 
mufement,  and  without  any  traiterous  defign.  Cro,  Car, 
125.   I  Hawk.  P.  C.  38. 

It  is  laid  down  in  fome  books,  that  the  barefpeaking  of 
words  can  never  be  an  overt  aft  of  compafling  or  imagin- 
ing the  King's  death  ;  and,  from  the  fpecial  afts  of  par- 
liament made  at  different  times  after  25  Ed.  3.  Jl.  5.  c. 
4.  to  attaint  perfons  guilty  of  fpeaking  treafonabie  words, 
it  is  inferred,  that  fuch  words  were  not  an  overt  aft  of 
compafling  or  imagining  the  King's  death,  within  the 
meaning  of  this  ftatute  ;  for  that,  if  they  had  been  fo,  fuch 
fpecial  aft  would  have  been  quite  nugatory.  3/^.  I4>  38, 
140,  1  H.  H.  P.  C.  Ill,  112. 

It  feems  to  be  the  better  opinion,  that  words  alone 
may,  in  fome  cafes,  be  an  overt  aft  of  this  fpecies  of  trea- 
fon ;  for  that  words  are  the  moft  natural  way  of  ex- 
preffing  the  imagination  of  the  heart.  St.  P.  C.  2. 
Yel.  107.  Kel.  13.  i  Lev.  57.  Salk,  631.  3  Alod.  35. 
I   Hawk.    P.   C.  39,  40. 

The  fpeaking  of  anv  words,  which  plainly  {hew  a  de- 
lign  to  take  away  the  King's  life,  is  an  overt  aft  of  com- 
pafling or  imagining  his  death  ;  altho'  fuch  defign  be 
future  or  conditional,  or  both  future  and  conditional.  St. 
P.  C.  2.  Tel.  107.  Kel.  13.  3  Mod.  55.  1  Hawk.  P. 
C.  39. 

Thefe  words.  If  I  meet  the  King,  I  will  kill  him, 
have  been  held  to  be  an  overt  aft  of  this  fpecies  of  trea- 
fon.     I  Lev,  57.     Jiiock's  cafe. 

It  has  been  determined,  that  thefe  words.  The  King, 
being  excommunicate  by  the  Pope,  may  be  depofed  and 
Jcilltd  by  any  wLatfoever,  which  killing  is  not  murder, 
are  an  overt  aft  of  this  fpecies  of  treafon.  I  Roll.  Rep. 
185.  Owen's  Cdfe. 

And  it  was  faid  by  Holt,  Chief  Juftice,  that  it  is  not  ne- 
cefiary,  that  the  words  fhould  in  fuch  cafe  be  exprefs ; 
for  that  any  words,  provided  the  jury  are  plainly  and 
clearly  fatisfied,  from  the  tenor  of  them,  that  the  fpeaker 
has  been  engaged  in  a  defign  upon  the  King's  life,  are 
an  overt  aft  of  compafling  or  imagining  his  death.  4 
Stat.  Tri.  720.  Loivick's  cafe. 

But  it  feems  to  be  agreed,  that,  if  the  words  fpoke  are 
only  in  contempt,  or  in  difgrace,  of  the  King's  perfon, 
as  if  they  charge  him  with  fome  perfonal  vice,  or  with 
fome  perfonal  defeft,  fuch  words  are  not  an  overt  aft  of 
compafling  or  imagining  his  death.  Cro.  Car.  125. 
Pine's  cafe,      i  Hawk.  P.  C.  39. 

It  has  been  held,  that  to  fay  the  King  is  a  baftard,  or  to 
fay  another  perfon  has  a  better  title  to  the  crown  than 
him,  is  an  overt  aft  of  this  fpecies  of  treafon  j  becaufe 
it  difcovers  the  mind  to  be  traiterous.  Yel.  107.  2  Roll. 
Rep.  90.  Palmer  426. 

But  the  better  opinion  is,  that  no  loofe  words,  which 
are  fpoke  without  reference  to  an  aft  or  defign,  do  a- 
mount  to  an  overt  aft  of  compafling  or  imagining  the 
King's  death:  becaufe  it  is  not  certain,  that  the  fpeaker 
has  any  defign  upon  his  life.  Salk.  6^1.  Charnockh  cafe. 
1  Hawk.  P.  C.  39. 

To  pray  that  god  (hould  fliorten  the  Queen's  days, 
1  b"  2  P.  i^  M.  c.  g.  certain  praftices  againft  King 
Philip  made  treafon,  i  ^  2  P.  (S  M.  c.  10.  importing 
counterfeit  foreign  coins  made  treafon,  i  ds?  2  P.  l^  M. 
c.  II.   impugning  the  Q^ieen's  title,  £s'<:.      \  El.  c.  5, 

Second  refufa!  of  the  old  oath  of  fupremacy  to  be  pu- 
nifhed  as  hign  treafon.     5  El,  c.  1.  /.  H. 

Vol.  II.  N",  131. 
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Clipping  and  impairing  money  made   treafon,  5  El. 

C.    II. 

Certain  offences  by  words,  i^c.  made  treafon  during 
the  life  of  of  Qi^ieen  Elizabeth,   13  El.  c,  i. 

Treafon  for  popifli  priefts  to  remain  in  the  kintrdom, 
or  for  perfons  in  popifh  feminaries  not  priefts,  not  to 
return  and  fubmit,  is^c.  27  El.  c,  2,'f.  3,  5. 

Reconciling  any  perfon,  or  being  reconciled  to  the  fee 
of  Rome,  putting  in  ufe  the  Pope's  bulls,  i^c.  made  trea- 
fon, 13  EL  c,  2.  23  Eliz.  c,  I,  3  Jac.  1.  c.  4. 
fe^.  22. 

Confpiring  to  enlarge  prifoners  committed  for  treafon, 
14  El.  c.  2. 

No  paft  attainder  to  be  reverfed  after  execution,  28  or 
29  El.  c.  2. 

Certain  offences  by  words  made  treafon,  during  ths 
life  of  King  Charles  2d,   13  Car.  2.  Ji.  1.  c.  i. 

Correfponding  with  enemies,  3  IF.  Uf  M.  c.  13.  3  {^ 
4  Ann.  c.  14. 

Repairing  to  France,  3  IF.  (S  M.  c.  i^.  9  IF.  3. 
c.   1. 

Correfponding  with  the  late  King  James  made  treafon, 
9  IF.  3.  c.  I. 

Correfponding  with  the  pretender,  13  ^,  3.  c.  3. 
fe£?.  2. 

To  compafs  the  death  of  the  Princefs  Jnne,  13 /if'.  3. 
c.  6.  /.  15. 

Endeavouring  to  hinder  the  fucce/fion,  i  Jnn.  fl  2 
c.  17./  3. 

Oflicers  or  foldiers  beyond  fea,  correlponding  with 
enemies,  2  &("  3  Ann.  c.  2.  f.  34. 

Raifing  mutiny,  difobeying  or  refifting  ofiicer  beyond 

a,  felony,  2  £3"  3  Ann.  c.  20.  /  35. 

Offences  may  be  tried  \a.  K.  B.  2  £3*  3  Ann,  c.  20. 
/e£f.  36. 

Writing  in  defence  of  the  Pretender's  claim  made  trea- 
fon, 4  Ann.  c,  8.  6  Ann.  c.  7. 

Treafon  to  purfue  the  depofing  the  King,  or  to  repeal 
certain  afts,   21  Ric,  2.  f.  3,  4.  i^c. 

For  feveral  old  condemned  opinions  relating  to  treafon 
and  the  prerogative,  fee  21  R,  2.  <■.  12.  i  H.  4.  c.  3. 

Nothing  fhall  be  adjudged  treafon  but  as  was  ordained 
by  the  flatute  of  Ed.  3.    i  H,  4.  c,  10. 

Clipping,  wafliing,  ^r.  of  money,  treafon,  3  H.  5. 
c,  6. 

Efcape  of  prifoners  committed  for  fufpicion  of  treafon, 
declared  to  be  treafon,  2  H.  6.  c,  17. 

Serving  the  King  for  the  time  being  incurs  no  for- 
feiture,  I  H.  7.  c.  I. 

Wilful  poifoning  made  high  treafon,  22  H.  8.  c.  q. 

Praftifing  againft  the  eftablifhment  of  the  fucceflion 
made  treafon,  26  H.  8.  c.  22.  f.  8, 

Other  offences  declared  treafon,  26  H.  8.  f.  13.  f.  2. 
29 H.  8.  c.iS. 

Benefit  of  fanftuary  taken  away  in  cafes  of  high  trea- 
fon, 26  H.  8.  c.  13.  /  3.  5  y  6  Ed,  6.  c.  II.  y:  6. 
extended  to  natives  of  Scotland,  7  Ann.  c.  21.  /.  5. 

Counterfeiting  the  fign  manual,  or  privy  fignet,  made 
high  treafon,  27  H.  8.  c.  2. 

A  repeal  of  all  treafons  fince  25  Ed.  3.  i  Ed,  6.  c. 
12.  f.  2.  with  exceptions,  /.  8. 

Preaching,  &c.  againft  the  King's  title,  the  third 
offence,  i  Ed.  6.  c.  12.  /.  6.  repealed,  i  M.  Ji.  i. 
c.    I. 

High  treafon  to  deny  the  fupremacy,  1  Ed.  6.    c.  12. 

/  7- 

To  interrupt  the  fucceflion  of  the  crown,  i  Ed.  6. 
c.   12.  f,  9. 

The  third  oflcnce  of  affirming  that  the  King  is  a  here- 
tick  or  ufurper  made  treafon,  5^6  Ed.  6.  c,  11,  re- 
pealed I  Mar.  Jl.  I.  c.  I. 

With-holding  the  King's  caftles  or  ftores,  t^c.  made 
treafon,  5  i?"  6  Ed:  6.  c.  11.  /  5.   14  El.  c.  1. 

It  fhall  be  high  treafon  to  counterfeit  coins  current 
here,  or  the  queen's  fign  manual,  privy  fignet  or  orivy 
feal,  \  M.J}.2,  C.6. 
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3.  Of  petit  treafon  in  general,  and  tbi  different  kinds  of 
petit  treafon. 

Wherever  a  wife  murders  her  hufband,  a  fervant  hismaf- 
teror  miftrefs,  oranecclefiaftick  a  prelate,  or  to  whom  he 
owes  obedience,  every  one  of  thefe  offences  is  petit  trea- 
fon.    H.  P.  C.  23,  24.   I  HatvL  P.  C.  87,  88. 

As  every  petit  treafon  implies  a  murder,  it  follows  that 
the  mere  killing  of  a  lujfband,  matter  or  prelate,  is  not 
always  petit  treafon  j  for,  if  there  are  not  fuch  cir- 
cumftances,  in  the  cafe  of  killing  one  of  thefe  peifons, 
as  would  have  made  it  murder  in  the  cafe  of  killing  any 
other  peifon,  it  does  not  amount  to  this  offence.  H.  P. 
C.  24.  I  Hawk.  p.  C.  88. 

And  if,  upon  an  indidlment  for  petit  treafon,  the  kill- 
ing appears  to  have  been  upon  fuch  a  fuddea  provoca- 
tion, that  it  would,  in  cafe  the  fa<Sl  had  been  committed 
by  a  ftranger  to  the  perfon  killed,  have  amounted  only  to 
manflaughter,  the  jury  may  acquit  the  perfon  indicted  of 
the  petit  treafon,  and  find  him  guilty  of  manflaughter,  1 
H.  H.  P.  C.  378. 

Some  offences  which  are  not  mentioned  in  the  25  Ed. 
3.  ft-  5-  ^-  2.  were  before  the  making  of  this  Itatute 
petit  treafon,  i  Hawk,  P.  C.  87. 

If  a  woman  had  procured  a  ftranger  to  murder  her 
hufband,  this,  altho'  fhe  was  not  prefent  at  the  perpetra- 
tion of  the  murder,  was  petit  feafon.     3   /«/?.  20. 

It  was  alfo  petit  treafon,  for  a  fervant  to  counterfeit 
the  feal  of  his  mafter.     Ibid. 

By  the  25  Ed.  3.  y?.  5.  c.  2.  after  declaring  divers 
offences  to  be  petit  treafon,  it  is  enafled,  '  That,  be- 
caufe  many  other  cafes  of  the  like  treafon  may  happen 
in  time  to  come,  which  a  man  cannot  think  of  or  de- 
clare at  prefent,  if  any  other  cafe,  fuppofsd  to  be  treafon, 
■which  is  not  fpecified  above,  doth  hereafter  happen  before 
any  one  of  the  juftices,  fuch  juflices  fhall  not  proceed  to 
judgment  of  treafon,  until  the  cafe  be  laid  before  the 
King  and  parliament,  and  it  is  declared  whether  it  ought 
to  be  adjudged  a  treafon  or  other  felony.' 

It  does  not  appear,  that  any  offences  were,  in  confe- 
quencc  of  the  power  given  by  this  claufe,  declared  in 
parliament  to  be  petit  treafon. 

And  by  the  firft  of  Mar.  fi.  i.  cap.  i.  par.  3.  the 
power  itfelf  is  taken  away,  it  being  thereby  ena(5fed. 
That  no  aft,  or  offence,  fhall  be  taken,  had,  deemed  or 
adjudged,  to  be  petit  treafon,  but  only  fuch  as  be  de- 
clared and  expreffed  to  be  petit  treafon,  in  or  by  the  zQ. 
of  parliament,  made  in  the  25th  year  of  the  reign  of  the 
moft  noble  King  of  famous  memory.  King  Edward  the 
third,  touching  or  concerning  treafon  or  the  declaration 
of  treafon.' 

As  no  offence  has  been  by  any  flatute  fubfequent  to 
this  made  petit  treafon,  it  follows,  that  no  offence  is  at 
this  day  petit  treafon  unlefs  it  is  one  of  thofe,  which  is 
by  the  25  Ed.  3.  Ji  5.  c.  2.  declared  to  be  fo. 

And  no  offence  is  to  be  adjudged  petit  treafon,  unlefs 
it  is  clearly,  and  without  argument  or  inference,  within 
the  meaning  of  this  ftatute ;  for  a  flatute  declaring  any 
offence  to  be  treafon,  ought  not  to  be  extended  by  equity, 
Tlowd.  86.  3  Inji.  12,  21.   i8£/;z.  c.  x.f  i. 

The  diflinflion  of  high  and  petit  treafon  was  not 
known  to  the  law  of  Scotland:  For  every  offence,  which 
was  by  the  law  of  England  petit  treafon,  was  by  the  law 
of  Scotland  treafon. 

At  this  day,  an  offence,  which  is  in  England  petit 
treafon,  is  in  Scotland  only  a  capital  offence :  It  being 
by  the  7  J^nn.  cap.  21.  par.  7.  enadled,  '  That  murder 
under  trufl,  which  was  by  the  law  of  Scotland  treafon, 
ftall  for  the  time  to  come  be  only  adjudged  and  deemed 
to  be  a  capital  offence.' 

There  may  be  an  acceffary,  either  before  or  after  the 
fa£t,  in  petit  treafon.     3  Inft.  20,  21,  138. 

At  the  Common  law,  an  acceffary  to  this  offence,  be- 
fore the  fact,  was  intitled  to  the  benefit  of  the  clergy. 

But  by  the  4^5  Ph.&  Mar.  cap.  4.  par.  i.  it  is 
enabled,  '  That  if  any  perfon,  after  the  firft  day  of 
March  next  coming,  fhall  malicioufly  command,  hire,  or 
counfel,  any  perfon  to  commit  or  do  any  petit  treafon, 
every  fuch  offender  fhall  not  have  the  benefit  of  the 
clergy.' 

It  is  by  the  25  Ed,  3.  flat.  5.  c.  1.  declared  to  be  pe- 
tit treafon  where  a  wife  flayeth  her  hufband. 
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If  A.  who  is  married  to  B.  during  fuch  inter  marriage 
has  been  married  alfo  to  C.  this  lall  Woman,  altho'  fhe  is  to 
fomc  purpofes  a  wife  de  fuclo,  is  not  a  wife  within  the 
meaning  of  thii  claufK  ;  bcciufe  the  fecond  marriage  was 
ipfo  fa5lo  void.      I  H.  H.  P.  C.    38'. 

If  a  woman,  after  having  been  divorced  caufa  adulterii 
vel  fsvitiis,  murders  the  man  from  whom  fhe  was  di- 
vorced, this  is  petit  treafon  :  For,  as  a  divorce  for  either 
of  thefe  caufes  does  not,  by  the  law  of  England,  diflolve 
the  vinculum  matrimonii,  flie  continues  to  be  his  wife. 
]&id. 

Buf,  a  woman,  who  has  been  divorced  caufa  confan- 
guiniiatii  vcl  p^(Scontra£fm,  carmot  be  guilty  of  this  of- 
fence ;  becaufe  the  vinculum  matrimonii  is  diffolved  by  a 
divorce  for  either  of  theic  caufes.    Ibid. 

If  a  wife' procures  a  fervant  to  kill  his  mafler,  fhe  is, 
altho'  the  fadt  be  committed  in  l,er  abfence,  guilty  as  an 
acceffsry  to  petit  treafon,  3  /«/:'.  20,  H.  P.  C.  25.  i 
Hawk.  P.  C.  88. 

But,  if  a  wife,  who  h^s  procured  a  ftranger  to  kill 
her  hufband,  is  abfent  when  the  fadt  is  perpetrated,  fhe 
is  only  as  an  acceffary  to  murder:  For  the  principal  is 
only  guilty  of  this  crime;  and  the  maxim  is,  Accefforius 
fequit'tr  naturam  fui  principalis.  3  Inft.  20,  139.  H. 
P.  C.  24,  25.     I  H.  H.  P.  379.     I  Hawk.  P.  C.  88. 

If  a  wife,  however,  after  having  procured  a  ftianger 
to  kill  her  hofbind,  was,  by  agreement  with  fuch  ftran- 
ger, in  the  houfe  wherein  the  murder  was  committed, 
fhe  is,  although  ftie  was  not  in  the  room  at  the  time  of 
the  perpetration  therof,  guilty  of  petit  treafon  :  For,  as 
the  murderer  was,  in  thii,  cafe,  emboldened,  by  the  ex- 
pedation  of  having  her  immediate  afhftanLe,  if  tiie  fame 
had  been  wanted,  to  commit  the  crime,  fhe  is  in  judg- 
ment of  law,  as  much  a  principal,  as  if  fhe  had  ftood 
bv,  with  a  weapon  in  her  hand,  ready  to  fecond  him. 
Moor  91.    H.  P.  C.  25.     I  Hawk.  P.  C.  88. 

If  a  ftranger  and  a  wife  are  both  principals  in  the  mur- 
der of  her  hufband,  the  wife  is  guilty  of  petit  treafon, 
the  ftranger  of  murder  only.  3  /«/?.  20,  H.  P.  C,  25.- 
1  Hawk.  P.  C.  88. 

But,  if  a  wife  kills  her  hufband  by  the  procurement  of 
a  ftranger,  the  latter  feems  to  be  guilty  as  acceffary  to 
petit  treafon.      i  Hawk.  P.  C,  88. 

By  the  25  Ed.  3.  /?.  5.  c.  2.  It  is  declared  fo  be  petit 
treafon,  where  a  fervant  flayeth  his  mafter. 

The  murder  of  his  miftrefs,  or  of  his  mafter's  wife, 
by  a  fervant  has  been  adjudged  to  be  petit  treafon.  Nei- 
ther of  thefe  cafes  is  indeed  within  tlie  letter  thereof : 
But  both  of  them  are  clearly  within  the  meaning  of  this 
claufe  ;  for  the  word  mailer  ilgnifies  any  perfon,  to  whom 
another  ftands  related  as  a  fervant.  3  Inji,  20.  Plowd, 
86.     I  Hawk.  P.  C.  88. 

If  a  child  kills  his  father,  or  his  mother,  this,  al- 
tho' it  be  a  much  more  heinous  crime,  is  not  petit  trea- 
fon :  Becaufe  it  is  not  a  cafe  provided  againft  by  this  fta- 
tute; and  the  judges  are  rellrained,  by  an  exprefs  claufe 
therein,  from  interpreting  it  a  fimili,  ox  a  minore  ad  ma- 
jus.  Plowd.  86.  3  Inft.  20,  22,  23.  H.  P.  C.  24, 
I  Hawk.  P.  C.  87. 

But  if  a  child,  who  ferves  his  father,  or  his  mother, 
for  meat,  drink,  clothes,  or  wages,  murders  fuch  father, 
or  mother,  this  is  petit  treafon.  3  In/l.  30.  H.  P.C. 
24.      I  Hawk.  P.  C.  8j, 

A  fervant,  after  having  quitted  his  mafter's  fervice  a 
year,  killed  the  perfon  who  had  been  his  mafter.  This 
was  adjudged  petit  treafon  ;  becaufe  it  appeared  that  the 
crime  was  committed  in  confequence  of  malice  con- 
ceived againft  the  perfon  killed  while  the  murderer  was 
in  his  fervice.  Bro.  Coron.  116.  Plowd. 10b.  3 /«/?. 
20.     H.  P.  C.  23.     I  Hawk.  P.  C.  88. 

It  has  been  juft  now  fhewn,  in  treating  of  that  fpe- 
cies  of  petit  treafon,  which  confifts  in  the  murdering  of 
a  hufband  by  his  wife,  in  what  cafes  the  wife  is  a  princi- 
pal in,  or  acceffary  to,  petit  treafon,  or  an  acceflary  to 
murder  only. 

It  is  in  this  place  fufficient  to  fay,  without  repeating 
them,  that  any  circumftance,  which  would  in  the  cafe  of 
a  wife  have  made  her  fo,  does  in  the  cafe  of  a  fervant 
make  him,  a  principal  in  or  an  acceffary  to  petit  treafon, 
or  an  acceffary  to  murder  only.     5  Bae.  Abr,  136, 

4  B/ 
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By  the  25  Ed.  3.  Jl.  5.  c.  2.  It  is  declared  to  be  petit 
treafon,  when  a  man  fecular  or  religious,  flayeth  his  pre- 
late to  whom  he  owes  obedience. 

If  an  ecclefiaftick,  who  enjoys  a  benefice  in  the  dio- 
cefe  of  A.  within  the  province  of  B.  flays  the  archbifhop 
of  the  province  of  B.  this,  although  he  is  not  the  im- 
mediate fuperior  of  fuch  ecclefiaftick,  feems  to  be  petit 
treafon.     \  H.  H.  P.  C.  i%u 

If  a  churchmm  hold  two  benefices  in  different  dio- 
cefes,  it  is  petit  treafon  to  murder  the  bifhop  of  either  of 
thefe;  becaufe  a  canonical  obedience  is  due  to  both  of 
them.     Ib'td. 

And  it  has  been  laid  down,  that,  if  an  ecclefiaftick 
flays  the  bifliop  who  ordained  him,  this  is  petit  treafon, 
altho'  he  does  not  enjoy  any  benefice,  or  cure  of  fouls, 
within  the  diocefe  of  this  bifliop  ;  becaufe  he  profeflcd,  at 
Lis  ordination,  a  canonical  obedience  to  fuch  bilhop. 
Ibid. 

For  more  harn'mg  on  this  fuhje^y  fee  5  Bac.  Abr.  tit. 
Treafon. 

SEl'Cafure,  (Thefaurus,)  Signifies  riches  and  wealth  ; 
and  as  the  King's  treafure  is  the  finews  of  war,  and  the 
honour  and  fafety  of  the  King  in  time  of  peace,  fimia- 
mentum  belli  £3"  ornamcntum  pads  ;  if  any  mine  of  bafe 
metal  be  found  in  any  ground,  it  belongs  to  the  lord  of 
the  foil;  but  if  it  be  of  gold  or  filver  it  appertains  to  the 
King,  in  whofe  ground  foever  they  be  found.  Coivell, 
edit.  1727. 

SUceafUl'Cr,  [Thefaurarius,]  Is  an  officer  to  whom  the 
treafure  of  another  is  committed  to  be  kept,  and  truly 
difpofed  of  :  The|chiefeft  of  thefe  with  us  is  the  treafureroi 
England,  who  is  a  lord  bv  his  office,  and  one  of  the  great- 
eft  men  of  the  land,  under  whofe  charge  and  govern- 
ment is  all  the  Prince's  wealth  contained  in  the  Exchequer, 
as  alfo  the  clerks  of  all  officers  any  way  employed  in  the 
collecting  of  the  imports,  tributes,  or  other  revenues  be- 
longing to  the  crown.  Smith,  de  Rep.  Anglor.  lib.  2. 
cap.  14.  See  more  belonging  to  this  office,  20  E.  3.  6. 
31//.  6.5.  4£.  4.  5.  !;£.  4.  5.  i7£.  4.  5.  21 
H.Z.  20.  and  \  E.  6.  13.  This  high  officer  hath  by 
virtue  of  his  office,  the  nomination  of  all  efcheators 
yearly  throughout  England,  and  giveth  the  places  of  all 
cuftomers  and  fearchers  in  all  the  ports  of  the  realm,  with 
divers  other  matters,  iSc.  There  is  alfo  the  treafurer  of 
the  King's  houjhold,  who  is  of  the  privy  council,  and,  in 
the  abfence  of  the  fleward  of  the  King's  hiujhold,  hath 
power  with  the  controller  and  Jieward  of  the  Alarjhalfea, 
without  commiffion,  to  hear  and  determine  treafons,  mif- 
prifions  of  treafon,  murder,  homicide  and  bloodflied  com- 
mitted within  the  King's  palace.  Staundf.  PL  Cor.  lib. 
3.  cap.  5.  InWeJlm.  2.  cap.  I.  there  is  mention  of  the 
treafurer  of  the  Exchequer,  treafurer  of  the  navy  or  war. 
%•]  E.  '^.  flat.  2.  cap.  18.  35  Eliz.  cap.  4.  treafurer  of 
the  King's  chamber,  26  H.  8.  3.  33  H.  8.  39.  treaju- 
rer  of  the  King's  wardrobe.  15  E.  3.  flat.  i.  cap.  3. 
25  E.  3.  flat.  5.  cap.  21.  whofe  office  you  have  well  fet 
0\iX.\aFteta,  lib.  2.  cap.  14.  Treafurer  of  the  county  for 
poor  foldiers.  25  El.  c.  4.  And  moft  corporations 
through  the  kingdom  have  an  officer  of  this  name  that 
receiveth  their  rents,  and  difburfeth  their  cominon  ex- 
pences,  and  is  of  great  credit  among  them.  Cowell,  edit. 
1727. 

Cceafurer  in  CatljcDjal  Cljurcljesi,   A  dignitary 

who  was  to  take  charge  of  the  veftments,  plate,  jewels, 
relicks,  and  other  treafure  of  the  faid  church.  But  at 
the  time  of  the  reformation,  when  fome  who  abhorred 
idols  did  commit  facrilege,  and  took  away  the  infinite 
treafure  ofcathedral  and  conventual  churches,  then  the  of- 
fice was  extinguiftied  as  needlefs  in  fome  churches,  as  Tork, 
Lincoln,  Hereford,  but  ftill  remaining  in  Sail/bury^  Lon- 
don, i^c.     Cowell,  edit.  1727. 

^CeafurCt  of  t\)t  Count}),  To  be  chofen  by  the  ju- 
ftices  of  peace,    43  Eliz.    c.  2.  feH.  14.     See  Countp^ 

rate. 

2CteaflH;Cj;tt;O\)0,  {Thefaurus  inventus,)  Signifies  in 
our  Common  law  as  it  does  in  the  Civil,  Veterem  depoft- 
tionem  pecunia,  cujus  non  extat  memoria,  ut  jam  dominum 
non  habeat,  with  which  definition  Braifon  agrees :  And 
though  the  Civil  law  give  it  to  the  finder,  according  to 
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the  hw  of  nature,  yet  the  lawr.f  England- gives  it  to  (hs 
Kins  by  his  prerogative,  or  to  (ome  other  who  claims  by 
the  King's  grant,  or  by  prefcription,  as  appears,  Bra,^. 
lib.  3.  traSf.  2.  cap.  3.  num.  4.  The  punifliment  for 
concealing  treafure  found,  is  imprifonment  and  fine. 
Staundf  PI.  Cor.  lib.  1.  cap.  ^2.  Piizherb.  Abridgment, 
pag.  187,  But  if  the  owner  may  any  ways  be  known, 
then  it  does  not  belong  to  the  King's  prerogative.  Brit- 
ton,  cap.  17.  fays  it  is  every  fubjeft's  part,  as  foon  as  he 
has  found  any  treafure  in  the  earth,  to  make  it  known 
to  the  coroners  of  the  county,  i^c.  See  Kiichin,  fol  40. 
anno  1  f:f  2  P.  bf  M.  c.  15.  This  was  antientlv  ca.kd 
findarinoa,  of  finding  the  treafure.  Leg.  Htn.  l,  c.  II. 
See  ^  Jii^.  fol.  132,  and  20  Fm.  Abr.  414. 

SDceafttCJ),  Signifies  fometimes  the  place  where  the 
King's  treafure  is  repofited  ;  and  at  other  times  the  office 
of  treafurer.      Cowell,   edit.  1727. 

d'ebUClKt,  (  Terbichetum,  )  A  tumbrel,  or  cucking 
flool.  3  Par.  Inji.  fol.  319.  See  SCciOucIj.  It  was 
alfo  a  great  engine  to  caft  ftones  to  batter  wails.  Matt. 
Parif  1246. 

E^tecg,  The  proprietors  of  trees  cut  down  or  taken 
away  how  recompenced  and  the  offenders  puniflied,  43 
El.  c.  7.      15  Car.  2.  c.  2.  /  2. 

Ingroffing  oak  bark  prohibited,  i  Jac.  I.  cap.  22, 
fe£}.  19. 

Penalty  of  felling  oaks  to  be  barked,  i  Jac.  i.  c.  22. 
/  20. 

The  houfes  of  perfons  fufpefled  to  have  cut  or  taken 
them  away,  to  be  fearched,    15  Car.  2.  c.  2.  /  3. 

Perfons  deftroying  plantations  punifhed  as  ttefpafiers, 
22  l^  23  Car.  2,  c.  -].  f  i,.  1  Geo.  \.  Jl.  2.  c.  48.  6 
Geo.  I.  f.  16.     29  Geo.  2.  c,  36.  /.  6. 

As  felons,    9  Geo.  1.  c.  22.  f  i. 

The  neighbouring  inhabitants,  i  Geo.  r.  Jl.  2.  c.  48. 
6  Geo.  1.  c,  16. 

And  the  hundred  anfwefable  for  damage<;.  g  Geo.  i, 
c.  22.  /  7,  29  Geo.  2.  c.  36.  /.  9.  See  SDitUbCV,  O'tJ 
20  Fin.  Abr.  415 — 42c. 

'SZxtZt,  {  Triticum,  i.  e.  Wheat,  )  In  the  flatute  of 
51  H.  2-  bread  of  treet  feems  to  be  that  bread  which  was 
made  of  fine  itiZiffl/.     Cowell,  edit.  1727. 

SDcemagtUm,  {Tremifum,  Tremcfium,)  The  feafon 
for  fowing  fummer-corn  dihout  March,  the  third  month, 
to  which  the  word  may  poffibly  allude.  For  corn  fov/ed 
in  March  is  by  the  French  called  tremes  and  tremois, 
and  fometimes  mars  or  marfet,  which  the  Italians  call 
martiulin  or  martiol.  Tremeftum  was  commonly  oppofed 
to  hibernagium,  i.  i.  the  feafon  for  fummer  corn,  barley, 
oats,  beans,  (Jc.  to  the  feafon  for  winter-corn,  wheat 
and  rye,     Cowell,  edit.  1727. 

SCrcnieUum,  A  word  ufed  for  granary,  in  Mon,  Ang. 
torn.  I.  p.  470. 

SCrcncIjCatO?,  (From  the  Fr.  trancher^  fo  cut,  )  A 
carver  of  meat  at  a  table,  as  we  often  find  in  the  patent- 
rolls,  penfions  granted  by  our  Kings  to  J.  S.  uni  tren- 
cheatorum  nojirorum,     Cowell,  edit.  1727. 

SCcCUCljta,  {Trancia,  Fr.  trancher,  to  cut,^  A  trencby 
or  dike  newly  cut.      Id.  ib. 

aCrCntal,  {Trentak,)  An  office  for  the  dead  that  con- 
tinued thirty  days,  or  confifting  of  thirty  mafies,  from 
the  Italian  trenta,  that  is,  triginta,  mentioned  i  Ed. 
6.  14. 

^CtcpjCt,  A  great  engine  to  throw  ftones  againft  a 
wall  in  ftorming  a  town.  It  is  mentioned  in  Knighton^ 
anno  1382. 

2DrefjpafS,  Tranfgrejfw,  Signifies  any  tranfgreffion  of 
the  law  under  treafon,  felony,  or  mifprifion  of  either, 
Staundf.  PI.  Cor.  fol.  38.  where  he  fays,  Tin  for  a  lord 
of  the  parliament  to  depart  from  the  parli.-imt-nt  without 
the  King's  licence,  is  neither  treafon  nor  felony,  buf' 
trefpafs.  But  it  is  mn.l  commonly  ufed  for  that  wrong 
or  damage,  which  is  done  eimer  to  the  King  in  his  fo- 
reft,  or  by  one  private  man  to  another;  and  in  this  figni- 
fication  it  is  of  two  forts^  trefpafs  general,  other  wife 
termed  trefpafs  vi  &  armis ;  and  trefpafs  fpccial,  other- 
wife  called  trefpafs  upon  the  cafe,  and'  this  feemeth  to  be 
without  force,  howbeit  fometimes  they  are  confounded. 
How  to  diftJBguifli  the  forms  of  thefe  writs  or  adions, 

fee 
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fee  F.  N.  B.  foJ.  85,  87.  In  an  aflion  of  irefiafs,  the 
plainuff  always  fues  for  damage?,  or  for  the  value  of  the 
hurt  done  him  by  the  defendant.  There  is  alfo  treffajs 
local,  and  irefpafi  tranf.iory.  Trefpafi  local  is  that  which 
is  fo  annexed  to  a  place  certain,  that  if  the  defendant 
join  ilTue  upon  the  place,  and  traverfe  the  place  only  by 
faying  ahfque  hoc,  that  he  did  the  trcfiajs  in  the  place 
mentioned  in  the  declaration,  and  aver  it,  it  is  enough 
to  defeat  the  aflion.  Trefpafs  tranftiory  is  that  which 
cannot  be  defeated  by  the  defendant's  traverfe  of  the 
place,  becaufe  the  place  is  not  material,  but  aflions  of 
trffpafs  quare  claufum  freglt  ought  to  be  local.  Brailon, 
Mb.  4.  cap.  34.  num.  6.  divides  tranfgrejjionm  in  majorem 
i^  minorem.     Coweil,  edit.  1727. 

The  word  trefpafs,  which  is  derived  from  the  Latin 
■word  tranfgredior,  fignifies  a  going  beyond  what  is  law- 
ful ;  hence  it  follows  tliat  every  injurious  a£l  is,  in  the 
large  fenfe  of  this  word  a  trefpafs.  But,  as  many  in- 
jurious afts  are  diftinguifhed  by  particular  names,  as  trea- 
fon,  murder,  rape,  and  other  names,  the  legal  fenfe  of 
the  word  Ucfpafi  is  confined  to  fuch  injurious  afls  as  have 
not  acquired  a  particiil.T  name.  Some  trefpafTes  are  not 
accompanied  with  any  force;  a  trefpafs  of  this  fort  is 
calk  J  a  trefpafs  upon  the  cafe:  And  the  proper  remedy 
for  the  party  injured  is  by  an  aflion  upon  the  cafe. 
O.her  tiefpalTes  are  accompanied  with  force,  either  adual 
or  impled.  If  a  trefpafs,  which  was  accompanied  with 
either  aaual  or  implied  force,  has  been  injurious  to  the 
publick,  the  proper  remedy  in  every  fuch  cafe  is  by  an 
indidlment,  or  by  information.  And,  if  a  trefpafs  (hat 
was  accompanied  with  an  adlual  force,  has  been  injurious 
only  to  one  or  more  private  perfons,  the  offender  is  in 
every  fuch  cafe  liable  to  an  indi£lment,  or  to  an  infor- 
mation; for,  altho'  the  injury  has  in  fuch  cafe  been  only 
done  to  one  or  more  private  perfons,  as  every  trefpafs 
accompanied  with  actual  force  is  a  breach  of  the  peace, 
it  is  to  be  confidcred  and  puniftied  as  an  ofFence  againft 
the  publick.     5  Bac.  Abr.  150. 

Befides  the  remedy  which  is  given  by  law,  in  the  cafe 
of  a  trefpafs  accompanied  with  aftual  force,  for  the  of- 
fence againfl  the  publick,  every  private  perfon,  who  has 
received  any  injury  from  fuch  trefpafs,  may  recover  a 
fatisfadlion  for  the  fame  by  an  adtion  of  general  trefpafs. 
And  if  a  trefpafs  has  been  only  accompanied  with  implied 
force,  the  proper  remedy,  (this  not  bemg  a  publick  of- 
fence,) is  likewife  by  an  aftion  of  general  trefpafs.  The 
writ  of  general  trefpafs,  upon  which  thisadion  is  found- 
ed, is  fumetimes  returnable,  at  other  times  it  is  not  fo. 
And  it  IS  at  the  e!e£lion  of  the  party  injured  by  a  tref- 
pafs with  force  to  fue  out  a  writ  of  general  trefpafs,  that 
is,  or  one  that  is  not  returnable.  The  latter  fort  of 
writ  is  called  vicontiel  writ:  Becaufe  the  matter  therein 
complained  of  is  to  be  heard  before  the  (heriff  to  whom 
it  is  directed.  But,  as  the  vicontiel  writ  of  general  tref- 
pafs is  at  this  day  very  feldom  fued  out,  it  is  by  no 
means  necefTary  to  go  into  tlie  particular  confideration 
thereof.  That  writ  of  general  trefpafs  which  is  returnable 
has,  from  the  words  vi  et  armis  therein  contained,  ob- 
taineii  the  name  of  a  writ  of  trefpafs  vi  et  armis ;  and 
the  atftion  thereupon  founded  is  called  an  adion  of  tref- 
pafs tjiet  armis,  5  Bac.  Abr.  150,  151. 

1.  For  what  injuries  an  ailion  of  trefpafs  vi  et  armis 
lies  in  general, 

2.  In  what  cafes  an  aSlion  of  trefpafs  vi  et  armis  lies 
for  an  aSl  which  was  at  firji  lawful^  but  becomes  af- 
terwards a  trefpafs  with  force  ab  initio. 

I.  For  what  injuries  an  ailion  of  trefpafs  vi  et  armis  lies 
in  general. 

Wherever  any  unlawful  a£i,  from  which  a  private  in- 
jury has  been  received,  was  accompanied  either  with 
a£lual  or  implied  force,  the  party  injured  may  bring  an 
adion  of  trefpafs  vi  et  armis.  Fitzh.  N.  B.  93.  Bro, 
An.  fur  le  cafe,  pi.  46.  Ld.  Raym.  1402.  Str.  635. 

But,  where  the  injury  that  has  been  received  was  oc- 
cafioned  by  a  fraudulent  or  negligent  afl,  which  was  not 


T     R     E 

accompanied  either  with,  aftual  or  implied  force,  tl.is 
a£lion  does  not  lie.  Bro.  Ail,  fur  it  cafe,  pi.  46.  Fitz. 
N.  B.  93.  Ld.  Raym.  188,  1402.  Sir.  635. 

This  aflion  does  not  lie  for  any  injury  which  is  the 
confequence  of  a  mere  non-feafance ;  becaufe,  where 
no  a(Stion  has  been  done,  there  cannot  have  been  any 
force. 

If  the  perfon  intitled  to  tithes  does  not,  after  having 
received  notice  of  their  being  ftt  out,  fetch  them  away  in 
a  reafonable  time,  he  is  liable  to  an  adlion  upon  tiie  cafe 
for  the  injury  fuftained  by  the  lying  of  thefe  too  long 
upon  the  land  :  But  an  adlion  of  trefpafs  vi  et  armis 
cannot  be  maintained;  becaufe  this  injury  arifes  from 
a  mere  non-feafance.  Ld.  Raym,  188.  Shapcott  v.  Mug- 
jord. 

So  if  A.  who  ought  to  repair  the  banks  of  a  river, 
ncglecSs  to  do  it,  and  for  want  of  this  being  done  the 
ground  of  B.  is  overflown,  the  proper  remedy  of  B.  is 
by  an  aflion  upon  the  cafe;  Becaufe  the  injury  arifes 
from  a  non-feafance.  Bro,  Ail.  fur  le  cafe,  pi,  46. 
Fit%h.  N.  B.  93. 

This  a61ion  does  not  lie  for  any  injury  which  is  occa- 
fioned  by  a  lawful  adl  ;  becaufe  fuch  an  zil  can  never 
be  accompanied  with  what  the  law  calls  force. 

If  one  man  fixes  a  fpout  for  the  carrying  of  water 
from  his  houfe,  ai,d  the  water  thereby  carried  falls  and 
does  damage  upon  the  ground  of  another,  this  la(t  can- 
not bring  an  action  of  trefjafs  vi  et  armis ;  for,  as  the 
fixing  of  this  fpout  was  lawful,  the  injury  does  not  arife 
from  a  mal-feafance :  But  the  remedy  is  in  this  cafe 
by  an  adllon  upon  the  cafe.  Sir.  635.  Reynold  v.  Clarke. 
Ld.  Raym,  1402. 

It  is  indeed  laid  down  generally  in  fome  books,  that, 
if  one  man  fills  up  a  ditch  \vhich  has  long  been  a  water- 
courfe,  and  by  reafon  of  this  the  land  of  another  is  over- 
flown, the  latter  may  maintain  an  aftion  of  trefpafs 
vi  et  armis,  Fitzh,  N.  B.  89.  Bro.  ASI,  fur  le  cafe, 
pi.  46. 

But  in  a  modern  cafe  it  was  held,  that  this  aiSlion 
would  not  lie  in  fuch  cafe,  provided  the  ditch  was  in  the 
land  of  him  who  filled  it  up,  becaufe  it  was  lawful  to 
fill  this  up  ;  and  that,  if  any  injurious  confequence  has 
followed  from  thence  to  another,  the  remedy  is  an 
adiion  upon  the  cafe.  Ld.  Raymond  1402.  Reynolds  v 
Clark.     Str,  636. 

It  is  laid  down,  that  a  fatisfaflion  may  in  fome  cafes 
be  recovered  in  this  aflion,  as  well  for  an  injury  which 
has  accidentally  been  the  confequence  of  a  trefpafs  with 
force,  as  for  one  which  has  been  the  necefTary  confequence 
thereof. 

If  A,  breaks  the  hedge  of  B.  to  the  value  of  four 
pence,  and  a  beaft  of  common  enters  through  this  breach 
into  the  clofe  of  B.  and  does  damage,  it  feems  that  B. 
(hall  recover  damages  for  the  whole  injury  in  an  adlion 
of  trefpafs  vi  et  armis  againft  A.  for  he  fliall  not  be 
obliged  to  bring  this  adtion  againft  A.  for  the  damage 
done  by  the  breaking  his  hedge,  and  an  adlion  upon  the 
cafe  for  the  damage  done  by  the  beaft.     Bro.  Tref  179, 

But  a  qusere  is  fubjoined  to  what  is  laid  down  in  this 
book. 

And  it  is  laid  down  in  other  books,  that,  if  one  injury 
is  laid  in  a  declaration  in  an  action  of  trefpafs  vi  et  armis, 
for  which  an  adlion  of  trefpafs  vi  et  armis  is  the  proper 
adlion  ;  and  another  independent  fubftantive  injury  is 
laid  in  the  fame  declaration,  for  which  the  proper  adlion 
is  an  adlion  upon  the  cafe  ;  the  judgment  ought,  if  thrre 
be  a  general  verdidl  againft  tlie  defendant,  to  be  arrefted ; 
becaufe,  as  the  judgment  in  an  adlion  of  trefpafs  vi  et 
armis  is,  quod  capiatiir  pro  fine,  and  that  in  an'^  adlion 
upon  the  cafe  is,  quod  ftt  in  mifericordia,  an  injury,  which 
was  only  proper  for  the  latter,  ought  not  to  have  been 
contained  in  a  declaration  in  the  former  adlion.  L.  Raym. 
273.  Courtney  v  Collet,    Carth.  437. 

But  if  one  injury,  for  which  the  proper  adlion  would 
otherwife  have  been  trefpafs  upon  the  cafe,  is,  after  lay- 
ing an  injury  proper  for  a  declaration  in  an  adlion  of  tref- 
pafs vi  et  armis,  laid  in  the  fame  declaration  with  a  per 
quod;  the  judgment  in  an  adlion  of  trefpafs  vi  et  armif 
may,  altho'  the  verdidl  againft  the  defendant  is  a  general 

one, 
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-  one,  be  well  pronounced:  becaufe  that,  which  comes 
under  the  per  quod,  is  not  to  be  confiiJertd  as  an  indepeii- 
dant  fubitantivc  i- jurv,  but  as  laid  merely  in  aggrava- 
tion of  damages.      Ld.  Raym.  274.      Courtney  v.  Collet. 

It  is  laid  down  in  two  hooi<s,  that  if  the  bailee  of 
cattle,  which  have  been  lent  hin>  to  plough  his  land  with, 
kills  any  of  them,  the  owner  thereof  has  his  election  to 
bring  an  adion  of  trefpafs  vi  et  armis,  or  an  adlion  upon 
tiie  caf?.     I  Inji.  57.     h'ob.  i8o. 

And  in  one  of  ihefe,  it  is  alfo  laid  down,  that  the 
party  injured  by  a  refcue  may  have  either  an  aflion  of 
trefpafs  vi  et  annis,  or  an  adion  u[on  the  cafe.  Hob.  i8c. 
IVheatley  v.  Stone. 

But  in  fome  other  cafes  it  is  laid  down  generally,  that 
the  bailee  of  cattle,  who  kills  any  of  them,  is  not  liable 
to  an  a6lion  of  trefpafj  vi  ct  armis,  becaufe  he  came  law- 
fully to  the  pofleflion  thereof:  But  that  the  proper 
ren:>edy  is  an  a(Etion  upon  the  cafe.  Bro.  JJi.  fur  le  cafe, 
fl.  99.   Bro.  Tref.  pi.  295. 

It  does  not  moreover  feem  reafonable,  that  an  injured 
party  fliould  at  any  time  have  been  at  liberty  to  bring 
which  of  thefe  adtions  he  pleafes  ;  becaufe  the  judgment 
in  them  is  very  different.  Ld.  Raym.  273.  Courtney  v. 
Collet. 

And  this  is  lefs  rcafonable  now  than  heretofore  ;  for  if  the 
injured  party  has  in  any  cafe  fuch  an  eletf^ion,  he  may 
in  every  fuch  cafe,  by  chufmg  to  bring  an  a£lion  of  tref- 
pafs upon  the  cafe,  elude  a  very  ufeful  flatute,  and  iini- 
lle  himfelf  to  full  cofts,  altho'  he  does  not  recover  da- 
mages to  the' amount  of  forty  (hillings.  Ld.  Raym.  188. 
Shapcott  V.  Mugford. 

2.  In  U'hat  cafes  an  ail  ion  of  trefpafs  vi  et  armis  lies  for 
an  a£i  which  was  at  firji  lawful,  but  becomes  afterwards  a 
trefpafs  with  force  ab  initio. 

It  is  in  general  true,  as  has  been  (hewn  under  the  laft 
head,  that  no  injury,  which  has  been  occafioned  by  a 
lawful  3(3,  is  trefpafs  with  force.  But  in  fome  cafes  an 
aft,  which  was  in  the  firft  inftance  lawful,  becomes  af- 
terwards a  trefpafs  wi;h  force  ab  initio.  Where  the  law 
gives  a  general  authority  or  licence  to  do  a  thing,  and 
the  perfon,  who  has  began  to  aft  under  either  of  thefe 
properly,  is  afterw^ards  guilty  of  fome  pcfitive  abufe  of 
the  fanic,  he  becomes  a  trefpafTer  with  force  ab  initio. 
5  Bac.  Abr.  154. 

If  /.  S.  who  has  diflrained  a  beaft  damage-feafant, 
afterwards  kills  or  'fes  the  fame,  he  becomes  a  trefpafTer 
■with  force  ab  initio;  he  had  indeed  by  law  an  authority 
to  diftrain  this  beaft  :  But,  as  this  extends  only  to  the 
keeping  it  as  a  pledge  to  enforce  the  making  fatisfaftion 
for  the  damage  done,  the  killing  or  ufing  thereof  was  an 
abufe  of  this  authority.  8  Rep.  146.  77;^  fix  carpenters 
cafe.    Bro.  Tref.  pi.  359. 

But  every  meddling  with  a  thing,  which  has  been 
diftrained,  does  not  amount  to  fuch  an  abufe  of  the 
general  authority  given  by  law  to  diftrain,  as  to  make 
the  diftrainer  a  trefpafTer  with  force  ab  initio. 

If  a  man  who  has  diftrained  armour  fcowers  the  fame, 
in  order  to  preferve  it  from  ruft,  he  does  not  become  a 
trefpafTer  with  force  ab  initio :  For  the  doing  of  this,  fo 
far  from  being  injurious,  is  beneficial  to  the  owner.  Cro. 
Eliz.  783.    Duncomb  v.  Reeve. 

But,  if  a  man  after  having  diftrained  raw  hides  tans 
them,  he  becomes,  notwithftanding  that  thefe  would 
otherwife  have  rotted,  a  trefpafler  with  force  ab  initio: 
Becaufe  this,  altho'  it  feems  to  be  a  benefit  to  him,  may 
be  an  injury  to  the  owner;  for  he  can  never  be  fure  of 
having  his  own  hides  again,  the  nature  of  them  being  io 
changed  by  the  tanning  that  they  cannot  be  known. 
Ibid. 

And,  in  the  cafe  of  a  diftrefs  for  rent,  an  injurious 
meddling  with  what  has  been  diftrained  does  not  make 
the  diftrainer  a  trefpafler  with  force  ab  initio. 

For  by  the  11  Geo.  2.  cap-  19.  par.  ig.  it  is  enafted, 
'  That,  where  any  diftrefs  ftiall  be  made  for  any  rent 
juftty  due,  and  any  unlawful  aft  ftiall  be  afterwards  done 
by  the  party  diftrainine:,  or  by  his  agent,  the  diftrefs 
,  Vol.  it.  N".  131. 
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Ciall   not   be  therefore  deemed  unlawful,  nor  the  party 
making  it  a  trefpafTer  ab  initio. 

The  law  gives  every  man  a  licence  of  going  into  an 
inn  at  feafonable  times  ;  yet  if  a  man,  who  went  law- 
fully into  an  inn,  is  afterwards  guilty  of  any  inj'irious 
aft  there,  le  becomes  a  trefpafTer  with  force  ab  initio: 
Becaufe  this  is  a  pofitive  abufe  of  a  general  licence  in 
law.      8  Rep.  146.       The  fx  carpenters  caje.      Bro.    Tref, 

M  359- 

But  where  a  man  is  only  guilty  of  a  negative  abufe  of. 
a  general  authority  or  licence  in  law,  he  does  not  become 
a  trefpafler  with  force  ab  initio:  For  a  man,  who  has 
only  been  guilty  of  a  mere  non-feafance,  can  never  be  a 
trefpalTer  with  force.  5  Bac.  Abr.  155. 

If  /.  5.  who  has  diftrained  a  beait  damage-feafant,  re- 
fufes  to  deliver  it  on  a  tender  of  amends  before  the  im- 
pounding thereof,  this  is  an  abufe  of  an  authority  given 
him  by  law  to  diftrain  ;  and  the  owner  of  the  beaft  may 
recover  damages  for  the  detention  :  But,  as  the  injury 
arifes  from  a  non-feafance,  /.  S.  does  not  become  a  tref- 
pafler with  force  ab  initio.  8  Rep.  146.  The  fix  carpen- 
ters cafe.   Ld.  Raym.  188. 

So  if  a  man,  who  went  lawfully  into  an  inn,  refufes 
to  pay  for  the  liquor  he  has  drank  there,  this  is  a  nega- 
tive abufe  of  a  licence  given  him  by  law  to  go  into  an 
inn:  But  he  does  not  become  a  trefpafler  with  force  ai 
initio.   8  Rep.    146.    The  fix  carpenters  cafe. 

It  is  in  the  general  true,  that  every  man,  who  is 
guilty  of  any  pofitive  abufe  of  a  particular  authority 
given  him  by  law  becomes  a  trefpaflVr  with  force  ah 
initio. 

A  conftabic,  who  had  the  warrant  of  a  juftice  of  the 
peace  to  fearch  the  houfe  of  7.  5.  for  ftolen  goods,  pulled 
down  the  clotlies  of  a  bed  in  which  there  was  a  wo- 
man, and  attempted  to  fearch  under  her  (hift,  it  was 
held,  that  by  this  abufe  of  his  authority  he  became  a 
trefpafTer  with  force  ab  initio.     Clayt.  44.  Ward's  cafe. 

But  by  the  17  Geo.  2.  cap.  38.  par.  8.  it  is  enafted, 
'  That  where  any  diftrefs  (hall  be  made  by  any  overfeer, 
by  virtue  of  a  warrant  of  diftrefs,  for  any  money  juflly 
due  for  the  relief  of  the  poor,  the  party  diftraining  fliall 
not  be  deemed  a  trefpafl^er  ab  initio  on  the  account  of  an 
irregularity  done  by  fuch  party.' 

And  in  fome  cafes  a  man,  who  is  only  guilty  of  a 
negative  abufe  of  a  particular  authority  given  him  by 
law,  becomes  a  trefpafler  with  force  ab  initio. 

If  a  (heriff  has  not  returned  a  writ  which  ought  to  have 
been  returned,  he  becomes,  altho'  this  is  a  mere  non-fea- 
fance, a  trefpafTer  with  force  ab  initio  ;  as  to  every  thing 
that  has  been  done  under  this  wiit.  Bro.  Faux  impr. 
pi.  5.  pi.  7.  pi.  12.  pi  23.  1  Jon.  378.  Salk.  409.  Ld. 
Raym.  632.  Cro.  Car.  446. 

But,  if  a  bailiff  has  by  virtue  of  a  warrant  from  a 
(heriff  executed  a  writ  which  ought  to  have  been  re- 
turned, he  does  not,  altho'  it  has  not  been  returned,  be- 
come a  trefpafTer  ab  initio :  for  it  would  be  hard  to 
punJfh  the  bailift'  for  the  default  of  returning  this  writ; 
which,  as  it  was  direfted  to  the  (herift",  could  only  be 
returned  by  him,  Bro.  Fauximpr,  pi.  5.  pi,  22.  1  Jon. 
378.  Cro.  Car.   446. 

If  however,  the  bailiff  of  an  inferior  court  has  not  re- 
turned a  writ  which  ought  to  have  been  returned,  he  be- 
comes a  trefpafler  with  force  ab  initio,  as  to  every  thing 
that  has  been  done  under  it ;  becaufe  he  is  a  principal  of- 
ficer, and  not,  as  in  the  cafe  of  a  bailiff  afttng  under  a 
warrant  from  the  (heriff,  a  fubordinate  one;  and  confe- 
quently  it  was  his  duty  to  return  this  writ,  i  Roll.  Abr. 
563.  pi.  18.   Ld.  Raym.   632. 

A  man,  who  is  guilty  of  an  abufe  of  an  authority  or 
licence,  in  faft  does  not,  altho'  the  abufe  is  a  pofitive 
one,  become  a  trefpaffer  with  force  ab  initio. 

If  the  bailee  of  a  beaft,  which  has  been  delivered  to  him 
to  be  kept,  kills  or  ufes  it,  he  is  liable  to  make  fatisfae- 
tion  for  his  abufe  of  an  authority  given  him  by  the  owner 
thereof:  But  lie  does  not  become  a  trefpaffer  with  force 
ab  initio.  Bro.  Ticf.  pi.  295.  pi.  327.  Bro.  Aft.  fur 
le  cafe,  pi.  99. 
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So  if  a  beaft,  which  has  been  diftrained  for  *i  rent- 
charge,  is  killed  or  ufed  by  the  diilrainer,  he  does  not 
become  a  trefpafler  with  force  ab  initio  :  Becaufe  the  dif- 
trefs  in  this  cafe  is  made  under  an  authority  in  fadl  ;  for 
thepower  of  diftraining  is  not,  as  it  is  in  thecafe  of  a  rent- 
fervice,  incident  to  the  rent,  but  muft  always  have  been 
given  by  the  grantor  thereof,  l  Inji.  142,  143.  Peri. 
/691. 

The  reafon  of  the  difference,  between  this  cafe  of  a  po- 
fitiveabufe  of  an  authority  or  licence  in  fa£l,  and  that  of  a 
pofitive  abufe  of  an  authority  or  licence  in  law,  is  in  one 
book  faid  to  be,  that  the  abufe  in  the  latter  cafe  is 
deemed  a  trefpafs  with  force  ab  initio:  Becaufe  the  law 
intends  from  the  fubfequent  toitious  act,  that  theie  was 
from  the  beginning  a  defign  to  be  guilty  thereof.  8  Rfp. 
146,    The ftx  carpenters  cafe. 

But  this  reafon,  which  equally  applies  to  both  cafes, 
is  by  no  means  conclufive  :  For  it  may  be  as  well  in- 
tended in  the  former  cafe,  from  the  fubfequent  tortious 
3(51,  that  there  was  from  the  beginning  a  defigii  of  being 
guilty  thereof.  Perhaps  the  difference  between  the  two 
cafes  may  be  better  accounted  for  in  the  following  man- 
ner. In  the  one,  where  the  law  has  given  an  authority 
or  licence,  it  feems  reafonable,  that  the  fame  law  (hould, 
in  order  to  fecure  the  perfons,  who  are  without  their  di- 
re£t  affent  made  the  objedis  thereof,  from  all  pofitive 
abufes  of  fuch  authority  or  licence,  v.'henever  either  of 
thefe  is  pofitively  abufed,  make  the  fame -void  from  the 
beginning;  and  leave  the  abufer  thereof  in  the  fame  fi- 
tuaijan,  as  if  he  had  adied  without  any  authority  or  li- 
cence. And  this  agrees  perfeftly  v^ith  the  maxim  Jifus 
hgis  ncmini  facit  injuriam.  But  in  the  other  cafe,  where 
a  man,  who  was  under  no  necelTity  of  giving  an  autho- 
rity  or  licence  to  any  perfon,  has  thought  proper  to  give 
enc  of  thefe  to  a  certain  perfon,  who  is  afterwards 
guilty  of  a  pofitive  abufe  thereof,  there  is  no  reafon  that 
the  law  (hould  interpofe ;  and  make  all  that  has  been 
done,  under  the  authority  or  licence  by  him  fo  volunta- 
rily given,  void  from  the  beginning:  becaufe  it  was  his 
own  folly  to  place  a  confidence  in  a  man,  who  was  not 
fit  to  be  trufted.     5  Bac.  Abr.  156. 

The  interpofuion  of  the  law  in  fuch  cafe  would, 
moreover,  be  quite  contrary  to  the  maxim,  VigUantihus 
nen  dormientibus  fervit  lex.  5  Bac.  Abr.  156.  For  mere 
learning  on  this  fubjeii,  fee  20  Vin.  Abr.  and  Bic.  Abr. 
///.  Trefpafs. 

d'CfpaiTantlSf,  (Fr.)  Is  ufed  by  Britton^  cap.  29.  for 
pafTengers. 

SDrcItOJliare,  To  turn  or  divert  another  way  ;  as 
treftornare  viam.,  to  turn  the  road.  Cowell,  edit.  I727. 
Chart.  King  John. 

2Cctal,  i'Triatio)  Is  ufed  for  the  examination  of  all 
caufes  civil  or  criminal,  according  to  the  laws  of  the 
realm,  before  a  proper  judge  ;  of  which  there  are  divers 
kinds ;  as  matters  of  fad  fliall  be  tried  by  the  jurors, 
matters  of  law  by  juftices,  matters  of  record  by  the 
record  itfelf.  A  lord  of  parliament,  upon  an  indict- 
ment of  ireafon  or  felony,  fhall  be  tried  without  any 
oath  by  his  peers  upon  their  honours  and  allegiance;  but 
in  appeal  at  the  fuit  of  any  fuhjedl,  they  fhall  be  tried 
per  bones  tsf  legales  homines.  If  ancient  demefne  be  plead- 
ed of  a  manor,  and  denied,  this  (hall  be  tried  by  the  re- 
cord of  dome/day,  Baftardy,  excommengement,  lawful- 
Tnh  of  marriage,  and  other  ecclefiaftical  matters,  (hall  be 
tried  by  the  bifliop's  certificate.  Of  the  ancient  manner 
of  trial  by  combat  and  great  ajjize,  fee  Combat  and  Ajfi%e. 
See  alfo  StaunJf.  PI.'  Cor.  cap.  I,  2,  3.  and  twelve  men. 
Triatio  ejl  exaSliJfima  litis  ccnteflatix,  coram  judice  per  duode- 
cimviraie  facramentttm,  exavitatio.  It  is  ufual  to  afk  the 
criminal  how  he  will  be  tried;  which  formerly  was  a 
very  fignificant  queftion,  but  it  is  not  fo  now,  becaufe 
formerly  there  were  feveral  ways  of  trial,  viz.  by  battel, 
by  ordeals,  and  by  jury.  And  when  the  criminal  an- 
fwc/ed  the  queftion.  By  god  and  his  country^  it  fhewed 
that  he  made  choice  to  be  tried  by  a  jury.  But  now  there 
1;  nQ  other  way  of  trial.     Cowell,  edit.  1727. 

I.  What  is  to  be  tried  by  the  court ;  and  ivhat  is  to  be 
'••ird  ly  the  record. 
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2.  U'hat  is  to  be  tried  by  a  jury. 

3.  Of  giving  notice  of  trial ;  and  of  countermanding  a 
trial. 

I .  IFhat  is  to  be  tried  by  the  court ;  and  what  is  to  it 
tried  by  the  record. 

Every  queftion  which  arifes  concerning  any  matter  of 
law,  is  to  be  tried  by  the  court  in  which  the  caufe  de- 
pendeth.      1  I/i/l.  125. 

It  is  agreeable  to  common  fenfe,  that  cuilibet  in  arte 
fua  pcrito  cjl  credendum,  and  it  is  a  known  maxim  of 
law,  that  ad  qutsjlionem  juris  non  refpondent  juratores. 
Ibid. 

It  is  the  province  of  the  juftices  to  determine  what 
the  meaning  of  any  word  or  fentence  in  an  a(5t  of  par- 
liament is.      Bro.  Trial,  pi.  143.      2  Injl.  61 1. 

If  a  queftion  arifes,  whether  a  certain  fentence  is  a 
maxim  of  law,  this  is  to  be  determined  by  the  juftices. 
Bro.  Trial,  pi.  143. 

If  a  man  who  was  feifed  of  a  houfe  for  life  had  at  the 
time  of  his  death  any  goods  therein,  his  executor  or  ad- 
miniftrator  (hall  have  free  ingrefs  and  egrefs  to  fetch  them 
away  in  a  reafonable  time;  and  the  juftices  before  whom 
the  caufe  dependeth  (hall  judge  what  is  a  reafonable  time. 
I  Inji.  56. 

The  reafonablenefs  of  a  fine,  which  has  been  afl*e(Ied 
by  the  lord  of  a  manor  on  the  admiffion  of  a  tenant  10 
a  copyhold  eftate,  (hall  be  difculTed  by  the  juftices  upon 
the  circumftances  of  the  cafe  appearing  to.-them.     Ibid. 

If  a  q  leftion  arifes  concerning  the  exiftencc  of  a  ge- 
neral cuftom  of  the  realm,  this  is  to  be  determined  by 
the  juftices :  Becaufe  every  general  cuftom  is  a  part  of 
the  Common  law.     Bro.  Trial,  pi.  J43.      J2  Mod.  573. 

It  is  in  general  true,  that  if  a  queftion  arifes  concern* 
ing  the  exiftencc  of  a  cuftom  of  a  particular  place,  it  is 
to  be  tried  by  a  jury.  1  Infi,  'ji,,  2  Ral.  Abr.  579,. 
580. 

The  queftion,  What  is  the  legal  effect  of  a  deed  ?  is 
to  be  tried  by  the  court ;  becaufe  this  depends  upon  the 
conftruflion  of  the  deed,  i  InJl.  225.  Bro.  Condition., 
pi.  183.     Freem.  146. 

But  if  the  queftion  be.  Whether  a  deed  has  been  feal- 
ed  and  delivered  >  This  which  depends  upon  a  matter  of 
faft  is  to  be  tried  by  a  jury.      1  hifi.  225. 

It  is  the  province  of  a  jury  to  try  the  fafl,  whether 
any  rafure  or  interlineation  in  a  deed  was  made  before  the 
delivery  thereof  i'    Ibid.  ■ 

Bjt  the  queftion.  Whether  the  rafure  or  interh'nea- 
tion  in  a  deed  is  of  any  thing  material  ?  is  to  be  tried  by 
the  court.      Ibid. 

Every  queftion  concerning  the  pradice  of  a  court  is  to 
be  tried  by  the  fame  court ;  for  the  practice  of  every  court 
is  the  law  of  fuch  court.  9  Rep.  30.  Abbot  of  Strata 
Marcella's  cafe.      12  Mod.  S7'2-y  573- 

If  a  queftion  arifes  concerning  any  matter  of  record, 
this  can  only  be  tried  by  the  record  itfelf.  9  Rep.  50.  Ab- 
bot of  Strata  Marcella's  cafe.      I  /«/?.  117.     2  Rol.  Abr. 

574-  ', 

The  reafon  is  that  a  record  imports  fuch  verity  in  it- 
felf, that  no  averment  contrary  thereto  is  to  be  received. 
The  receiving  of  any  fuch  averment  would  alfo  be  at- 
tended with  great  inconvenience  ;  for  if  one  averment 
could  be  received  in  order  to  contradi£l  a  record,  another 
might  afterwards  be  received  in  order  to  contradidl  the 
fecond  record  ;  and  fo  this  might  go  on  ad  infinitum.  I 
Inft.  117.     Jenk.  Cent.  99. 

In  every  cafe  where  iirue  is  joined  upon  the  plea  of 
nul  tiel  record,  the  trial  muft  be  by  the  record.  Bro, 
Trial,  pi.  46.      2  Rol.  Abr.  574. 

If  a  queftion  arifes  concerning  a  privilege  claimed  by 
a  city  or  borouc^h  under  a  charter,  this  is  to  be  tried  by  the 
record  of  the  charter.      Trial  per  Pais  15. 

The  quellion  whether  a  man  is  an  attorney  I  is  to  be 
tried  by  the  record  of  the  court  in  which  the  attornies 
thereof  are  inrolled.  Str.  76.  Fojier  v.  Cale.  Bro. 
Tial,  pi.  76.      Ld.  Raym.  w-jl. 
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The  queftion  whether  ati  original  writ  was  fiied  out ' 
is  not  to  he  tried  by  the  record  :  Becaute  until  a  return  is 
made  thereto  the  writ  d.)es  not  become  a  matter  of  record. 
Hob.  224.    Peter  v.  Stafford. 

If  the  queftion  be  general,  whether  the  defendant  did 
appear?  This  is  to  be  tried  by  the  record:  Becaufe  every 
appearance  ought  to  be  entered  on  the  record.  Cro.  Eliz. 
131.   Hoe  V.   Mar/hall. 

But  if  the  queftion  be,  whether  the  defendant  did  ap- 
pear at  a  day  certain  ?  This  is  to  be  tried  by  a  jury  :  For 
it  is  not  necefTary  that  the  very  day  of  appearance  fhould 
be  entered  on  the  record.     I!/'td. 

If  the  queftion  however  be,  wl  ether  a  perfon  was 
rendered  at  a  day  certain  in  difcharge  of  his  bail  ?  This  is 
to  be  tried  by  the  record  ;  becaufe  the  very  day  of  the 
render  ought  to  be  entered  on  the  record.  Hob.  210. 
fVtliy  V.   Canning, 

I;  the  qieltion  be,  whether  a  deed  was  inrclled  .?  This 
flrall  be  trieJ  by  the  record.      J^Rep.  71.   Hynde's  cafe. 

But   if  the  queftion  be,  at  what  time  a  deed  was   in- 
rolled  ?  This   IS  to  be  tried    by  a  jury;  becaufe  it  is  not 
neceflary,  nor  was   it  formerly  the  practice,  to  mention 
the   time   of  inroUing  a  deed   in  the  inrolment.     4  Rep. 
_        71.   Hynde'i  cafe.      2  Rot.  Rep,  219. 
B  If  tiie   queftion   be,  whether  J.  S.  was  flierift"  of  the 

county  of  J  ?  This  is  to  be  tried  by  the  record  :  Becaufe 
every  (heriff  is  appointed  by  letters  patent  which  always 
are  of  record.  g  Rep.  31.  Jbbet  of  Strata  Marcella^s 
cai'e. 

But  the  queftion  whether  J.  N.  was  under-fherifFto 
J.  S  is  to  be  tried  by  a  jury  ;  for  the  appointment  of  an 
uiider-flierifF  is  by  matter  in  pais,3nd  not  by  matter  of  re- 
cord.     Bro.  Trial,  pi.  II3. 

If  3  (herifF  who  has  returned  a  cepi  corpus,  afterwards 
pleads  to  an  aflion  of  efcape  that  the  party  never  was  in 
his  cuftody,  the  queftion,  whether  he  has  ever  been  in 
his  cuftody  ?  is  to  be  tried  by  the  record  of  the  return. 
2  Rol.  Abr.  574.  pi.  J. 

But  if  a  (herifF  who  did  in  fa£t  arreft  J.  S.  returns 
nen  eft  inventus,  the  queftion,  whether  y,  S.  was  arreft- 
ed  ?  is  to  be  tried  by  a  jury  :  Becaufe  it  does  not  in  this 
cafe  appear  from  the  return  that  he  has  been  arrefted,  2 
Rcl.  Abr.  574.  pi.  8. 

If  a  man  juftifies  the  having  done  any  thing  as  a  juf- 
tice  of  the  peace,  the  queftion,  whether  he  was  a  juftice 
of  peace .?  is  to  be  tried  by  the  record  of  the  commi/Eon 
of  peace.     2  Rol.  Abr.  574.  pi,  9, 

If  the  queftion  be,  whether  a  man  has  a  right  to  a 
peerage  by  creation  ?  Tliis  is  to  be  tried  by  the  record  of 
the  letters  patent  creating  him  a  peer.  9  Rep.  11.  Ab- 
bot of  Strata  Marcella's  cafe.  Ld.Raym.  14.  12 
Msd.  57. 

But  if  the  queftion  be,  whether  a  man  has  a  right  to  a 
peerage  by  defcent  \  This  is  to  be  tried  by  a  jury  :  For  it 
can  never  appear  from  the  record,  that  the  perfon  now 
claiming  the  peerage  is  defcended  from  the  perfon  who 
was  firft  created  a  peer  by  letters  patent.  Ld.Raynv,  14. 
Rex  V.  Knotty s,     12  Mod.  57. 

If  a  matter  of  record  is  only  laid  by  way  of  inducement 
to  a  .matter  of  fa£^,  the  trial  of  fuch  matter  is  not  to  be 
b)'  the  record,  but  by  a  jury.     Palm. ^2^,  Bigg\.JVaflon. 

Every  queftion  concerning  the  proceedings  of  a  court, 
which  is  not  a  court  of  record,  is  to  be  tried  by  a  jury. 
I  hiji.  1 17. 

If  a  queftion  arifes  concerning  a  decree  of  the  court  of 
Chancery,  this  is  to  be  tried  by  a  jury;  for  the  court  of 
Chancery  is  not,  fo  far  as  it  is  a  court  of  Equity,  a  court 
of   Record,       Trial  per  Pais  156.       See    iFaiUlCe    Of 

2.  JVl}at  is  to  be  tried  by  a  jury. 

It  is  in  the  general  true,  that  every  queftion  of  fail  is  to 
tried  by  a  jury  :  And  in  fome  cafes  where  a  queftion  of 
fa£l  may  be  otherwife  tried,  it  is  in  the  difcretion  of  the 
courtto  fend  it  to  be  triad  by  a  jury,  Bro.  Trial,  pi.  60. 
Bro.  Appeal,  pi.  47. 

If  any  new  offence  be  created  by  a  ftatute,  and  the  fla- 
tute  is  filentas  to  the  manner  of  it's  being  trifd,  the  trial 
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tiieraof  is  to  be  by  a  jury  j  becaufe  this  manner  of  trial  is 
agreeable  to  Magna  charta,  7  Mod.  99.  Reg.  v.  Sturmey. 
Where  the  agreement  is  in  general  terms,  that  a  cer- 
tain fact  (hall  be  proved,  the  general  rule  is  that  it  muft 
be  proved  to  a  jury:  For  this  is  the  moft  legal  way  of 
proving  any  matter  of  fa^.  Hob.  2ij.  Crookhay  v. 
IVoodward.  Hob.  93.  5  Rep.  1 08.  Sid.  313.  Cre, 
Ja(.2^i. 

But  if  any  particular  manner  of  proving  a  certain  hSt 
has  been  agreed  upon  by  the  parties,  the  fad  muft  al- 
ways be  proved  in  the  manner  agreed  upon.  Hob.  217. 
Crookhay  w.  IVoodward.  5/^.313.     ^  Rep.  108.     Hob,  gj. 

If  the  agreement  be,  that  a  certain  fafl  fliall  be  proved 
before  f.  S.  this  is  to  be  proved  by  witnefl'es  to  be  ex- 
amined by  J.  S,     3  Lev.  231.  Beayne  v.  Beat. 

And  although  the  agreement  be  in  general  terms,  that 
a  certain  fadl  fhall  be  proved  ;  yet  if  it  appears  clearly 
from  any  circumrtance  attending  the  agreement,  that  the 
parties  did  not  intend  a  proof  to  a  jury,  the  fadt  may  be 
otherwife  proved.     Cro.  Jac.  381.     Sid.  313. 

If  the  agreement  be  that  a  certain  fid  (hall  be  proved 
in  two  days,  this  is  not  to  be  proved  to  a  jury,  but  by  the 
examination  of  witnefles  ;  for  as  a  trial  by  a  jury  can 
never  be  had  within  fo  (hort  a  time  as  two  days,this  man- 
ner of  trial  could  not  have  been  intended,  Cro.  Jac. 
381.  Gcldv.  Death. 

The  condition  of  a  bond  dated  the  23d  day  of  Augu/i 
was,  that  the  defendant  ftiould  pay  to  the  plaintiff  lor. 
for  every  20;.  which  the  plaintiff  (hould  by  fufKcient 
proof  make  it  appear  that  J.  S.  was  indebted  to  him; 
and  that  one  half  of  the  fame  ftiould  be  paid  on  or  before 
the  25th  day  of  November  then  next  enfuing.  An  aflion 
of  debt  being  brought  upon  this  bond,  the  defendant 
pleaded,  that  the  plaintiff  did  not  make  it  appear  by  fuf- 
ficient  proof  that  J.  S.  was  indebted  to  him  in  the  fum 
of  20;.  The  plaintiff  replied  that  before  the  faid  2^th 
day  of  November  he  and  f.  S,  fettled  an  account,  by 
which  y,  S.  acknowledged  himfelf  to  be  indebted  to  the 
plaintiff  in  the  fum  of  310/.  upon  a  demurrer  to  this 
replication  it  was  infifted  that  the  proof  ought  to  have 
been  made  to  a  jury :  But  it  was  held  that  fuch  proof 
could  not  have  been  intended:  Becaufe  a  trial  by  a  jury 
could  not  have  been  had  before  the  time  limited  for  the 
payment  of  part  of  the  money  was  expired.  Lutw.  665. 
Ladd  V.  Gar  red. 

And  where  it  is  neceffary  that  a  fa£l  fliould  be  proved 
to  a  jury,  it  is  not  necellary  that  it  Qiould  be  proved  in 
adiftin£l  a£tion. 

A  promife  was  made  by  f.  S.  to  pay  y.  N.  three 
pounds  upon  his  proving  that  a  certain  cock  did  win  his 
battle.  An  a<5\ion  being  brought  for  the  money,  y.  S. 
pleaded  that  no  fuch  proof  had  been  made.  The  plea 
was  held  to  the  bad  ;  Et  per  cur' :  It  was  not  neceilary  to 
make  the  proof  before  the  bringing  of  an  adion  for  the 
money  ;  for  it  may  be  made  in  fuch  a(flion.  Moor  845. 
Griffin's  cafe.      2  Leon.  215. 

A  penalty  was  given  by  a  ftatute,  upon  proving  by  two 
witneffes  that  a  certain  thing  thereby  prohibited  had  been 
done.  In  an  adllon  of  debt  for  this  penalty  the  queftion 
was,  whether  it  was  neceffary  to  make  proof  of  the  of- 
fence by  two  witneffes  in  another  a£\ion  before  an  aftion 
could  be  brought  upon  this  ftatute  .>'  It  was  held  not-  to 
be  neceffary  ;  for  that  fuch  proof  may  be  well  made  in 
the  aftion  upon  the  ftatute,  Cro,  yac,  188,  Aldred  v. 
Matthew. 

It  is  in  the  general  true,  that  the  queftion,  what  the  in- 
tent of  a  party  was  ?  is  not  to  be  tried  by  a  jury  ;  be- 
caufe this,  not  being  a  queftion  of  fa6l,  cannot  be  well 
judged  of  by  a  jury. 

But  wherever  the  queftion  does  not  depend  upon  a  faft 
alone  unlefs  it  was  coupled  with  a  certain  intent,  the  in- 
tent as  well  as  the  fail  muft  be  tried  by  a  jury  :  Becaufe 
the  intent  in  fuch  cafe  is  the  only  thing  material.  And 
the  jury  muft  Judge  of  this  in  the  heft  manner  they  are 
able  from  the  circumftances  which  attended  the  fa£l.  i  - 
H.  H.  P.  C,  229. 

If  the  queftion  be.  Whether  a  tenantchafed  his  beaft$ 
from  a  manor  after  the  lord  who  came  to  diftrain  had 
fcen  them  upon  the  manor,  with  an  iivent  to  prevent 

their 
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•,»ielr  being  diftrained  ?  This  intent  muft  b3  tried  by  a  ju- 
ry.    Rro.  Iffue,  pi.  45. 

If  the  queftion  be,  whether  the  intent  of  the  defendant 
was  to  carry  the  wool  which  had  been  by  him  put  on 
board  a  fhip  to  Calais?  The  intent  in  this  cafe  muft  be 
tried  by  a  jury.  Bro.  IJfuO,  pi.  22.  I  //.  H.  P.  C. 
229. 

Notwithftanding  that  the  woids  for  wliich  an  a£lion 
IS  brought  would  in  the  gerteral  be  a£lionab'e,  the  jury 
are  to  judge  from  all  tl)e  circumttances  that  attended  the 
fpeaking  of  them,  whether  they  were  fpolcen  with  an 
intent  to  flander  the  pljintiff;  for  unjefs  there  was  fuch 
an  intent,  the  plaintiff  ought  not  to  recover  any  damages. 
1  Lev.  82.  Crawfsrd  v.  Middleton.  do.  Eliz.  297.  i 
Roll.  Jbr.  58. 

3.  Of  giving  notice  of  trial ;  and  of  countermanding  a 
trial. 

Every   notice  of  trial   muft  be  given  in  writing. 

It  has  been  held  that  a  notice  of  trial  cannot  be  piven 
in  the  country,  i  Barn.  216.  Hankey  v,  Hablin.  Trin. 
8  Geo.  2. 

But  in  a  later  cafe  the  following  diftinflinn  is  taken, 
that  if  the  notice  of  trial  be  given  with  the  iftue,  it  muft 
be  given  in  town,  beciufe  the  illje  can  only  be  delivered 
in  town  :  But  that  if  it  be  not  given  with  the  iflue,  it 
mjy  be  given  in  the  country.  2  Barn.  239.  Tajhburn 
V  Hafelod,  Mich.    1 6  Geo.  2. 

Eifht  days  notice  of  trial  were  heretofore  fufficient  in 
any  cafe,  unlefs  the  caufe  was  to  be  tried  in  Londm  or 
Aliddlefex^  and  the  del'endent  lived  about  40  miles  from 
thefe  cities  refpe^lively  ;  in  which  cafe  it  was  necclTary 
to  give   14  d.iys  notice. 

Bjt  by  the  14  Geo.  2.  c.  17.  par.  4.  it  is  enadted, 
*  That  no  indiflment,  information,  nor  caufe  whatfoever, 
fljall  be  tried  before  any  judge  of  affize  or  nift  prius,  or 
at  any  fitting  in  London  or  IVeJlminfter  where  the  defen- 
dant lives  about  40  miles  from  either  of  the  faid  cities 
refpedtively,  unlefs  notice  of  trial  in  writing  has  been 
given  ten  days  at  the  leaft  before  fuch  intended  trial.' 

Notice  cannot  be  given  of  a  trial  at  bar;  until  the  day 
appointed  for  trial  is  enered  in  the  book  of  the  clerk  of 
the  papers,     2  Lill.  Abr.  741. 

By  the  ancient  rules  of  the  courts  of  King's  Bench 
and  Common  Pleas,  a  whole  term's  notice  was  necefiary 
to  be  given  before  there  could  be  any  proceeding  for  the 
fpace  of  four  terms. 

As  fome  doubt  has  arifcn  concerning  the  conftruction 
of  thefe  rules,  it  is  by  a  rule  of  the  court  of  Com- 
mon Pleas  of  Eafter  13  Geo.  2.  ordered,  '  Tnat  in  every 
caufe  wherein  there  has  been  no  proceeding  for  four 
terms  exclufive  of  the  term  in  which  the  laft  proceeding 
was,  the  party  who  defires  to  proceed  again  fhall  give  a 
term's  notice  to  the  other  of  fuch  proceeding  ;  that  fuch 
notice  (hall  be  given  before  the  efl'oin  day  of  the  fifth  or 
other  fubfequent  term  ;  that  a  judge's  fummons,  if  no 
order  has  been  made  thereupon,  fhall  not  be  deemed  a 
proceeding;  but  that  notice  of  trial,  altho'  it  was  after- 
ivards  countermanded,  fhall  be  deemed  a  proceeding  with- 
in the  meaning  of  this  rule.' 

But  altho'  a  caufe  has  been  at  ifTue  more  than  four 
times,  if  the  trial  has  been  delayed  by  reafon  of  a  clam 
of  piivilegeof  parliament,  it  is  not  necefTary  to  give  a 
whole  tetm's  notice  of  trial.  i  Sid.  92.  Powji's 
cafe. 

So  if  the  trial  of  a  caufe,  which  has  been  at  ilTue  a- 
bout  four  terms,  has  been  delated  part  of  the  time 
by  an  injuncftion  from  a  court  of  Equity,  it  is  not  ne- 
cefTary to  give  a  whole  term's   notice  of  trial.      Ibid. 

If  a  notice  of  trial  has  been  countermanded,  it  can- 
not afterwards  be  continued  :  But  a  new  notice  muft  he 
given.      I  Barn.  220.      Smith  v.  Hoff. 

If  the  name  of  the  caufe  is  not  infeited  in  the  notice 
of  trial,  the  notice  is  not  good ;  and  this  defed  is  not  to 
be  cured  by  inferting  the  name  in  the  continuance  of  tl.e 
notice.      I  Barn.  214.   Jacob  v.  Aliirjh. 

■  A  notice  of  trial  can  be  continued  only  once  ;  for  the 
co'.irt  will  not  fuffer  this  which  amounts  to   the  giving 
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of  (hort  notice  of  trial  to  be  done  a  fecond  time,  t 
Barn.  206.      B'jycs  v.  Twijl. 

But  if  the  full  time  required  for  a  new  notice  of  trial 
be  given  in  a  fecond  notice  of  continuance,  this  is  good 
as  a  new  notice  of  trial  ;  for  the  court  will  rejeft  the 
words  of  continuance  as  furplufage.     Ihid. 

If  a  caufe  be  made  a  remanet  pro  defcilu  j uratorum,  a 
new    notice    of    trial    muft    be  given.       2    Lill.  Abr, 

744- 

But  it  is  fa  id,  that  if  a  caufe  be  made  a  remanet  by 
the  jud^e  becatife  there  was  not  time  to  try  the  fame,  it 
is  not  iiecen.iry  to  give  n  new  notice  of  trial  ;  for  the 
defendant  at  his  peril  is  bound  to  attend  until  it  be  tried. 
2  Lill.  Abr.  745. 

Wherever  the  defendant  proceeds  to  the  trial  of  a  caufe 
with  provifo,  he  is  liable  to  all  the  rules  as  to  the  giving 
notice  of  trial,  as  the  plaintiff  would  have  been.  Rep, 
in  Pr.  of  C.  P.  125.   Small  v.  Leaver. 

Every  notice  of  countermanding  a  trial  muft  be  given 
in  writing. 

A  notice  of  countermanding  a  trial  may  be  delivered 
in  the  country.  1  Barn.  216.  Hankey  v  Hoblin,  i 
Barn.  239. 

It  was  heretofore  fufficient,  to  give  two  days  notice  of 
countermanding  the  trial  of  any  caufe  which  was  to 
have  been  tried  at  any  fitting  in  Londott  or  Wejlminjler, 
Rules  of  K.  B.  Mich.    4  Ann. 

It  was  alfo  heretofore  fufficient,  to  give  two  days  no- 
tice of  counteimanding  the  trial  of  any  caufe-which  was 
to  have  been  tried  at  any  affizes,  unlefs  the  notice  was 
delivered  to  the  agent  in  town:  in  which  cafe  four  days 
notice  were  necelTary.  i  Barn.  273.  Stafford  v  thomp- 
fon. 

But  by  the  14  Geo.  2.  c.  17.  par.  5.  it  is  enafled, 
'  That  where  any  party  (hall  have  given  notice  of  the 
trial  of  any  caufe  whatfoever  before  any  judge  of  affize 
or  nifi  prim,  or  at  any  fitting  in  London  or  JVeJlminfier^ 
where  the  defendant  lives  above  40  nwles  from  the  faid 
cities  refpc£tively,  and  (hall  not  afterwards  countermand 
the  fame  in  writing  fix  days  at  the  leaft  before  fuch  in- 
tended trial  ;  every  fuch  party  (hall  be  obliged  to  pay 
the  like  cofts  and  charges  as  if  fuch  notice  of  trial  had 
not  been  countermanded.' 

2Crit'UCl)  and  Trebuchet,  {fttrhiehetum.,)  A  tumbrel,  or 
cucking  Uool.      Couiell,  edit.  1727. 

SCrirCnualC  I>  the  fame  with  trental. 

SCcircfltna,  An  ancient  cuftom  fo  called  in  the  bo- 
rough of  Bromyard  in  com.  Heref.  becaufe  thirty  burgefTcs 
paid  id.  yearly  rent  for  their  houfes  to  the  bi(hop  who 
is  lord  of  the  manor.      Lib.  niger  Heref. 

2Ene;intale.    See  %unul 

SDrtDiugmOt,  The  court  held  for  a  triding  or  irithing. 
Chart.    Hen.  I. 

3Criljh:g  and  2Ccitl)iug,  (Trithinga)  Contains  three  or 
four  hundreds,  or  the  third  part  of  a  (hire  or  province : 
Alfo  a  court  held  within  that  circuit,  which  was  the 
fame  we  call  a  court-leet,  which  is  above  a  court-barcn, 
and  inferior  to  the  county  court.  Cowell,  edit.  1727. 
See  Cambden,  pag.  io2.     See  Jlatlj^CUe. 

SLcitHtlclji,  The  Englifli  Saxons  called  the  month  of 
May  by  this  name,  becaufe  they  milked  their  cattle  three 
times  every  day  in  that  month.  Beda  de  ratione  Temp, 
c.   iq. 

2Criuttp,    See  315Iafpi)cmp. 

2Lrttl!tJJ#Ij0ttre,  Is  a  houfe  at  Deptford,  which  belongs 
to  a  company  or  corporation  of  feamen,  that  have  power 
by  the  King's  charter,  to  take  knowledge  of  thofe  that 
deflroy  fea-marks,  and  to  redrefs  their  doings;  as  alfo 
to  cotrc(S  the  faults  of  failors,  i^c.  and  to  take  care  of 
divers  other  things  belonging  to  the  navigation,  ?nd  the 
feas.  Stat.  8  Eliz.  13.  and  35  EL  6.  Pdots  licenfed  by 
this  corporation  how  regulated  and  governed,  5  Geo.  2. 
c.  2.0.     See  Sljijja. 

SDctllKC,  T  a  kind  of  net  or  any  engine  to  catch  fi(b 
withal.      Stat.  2  H.  6.   c.  15. 

SLCinOiKt  nCICCGtaiS,  A  threefold  neceffary  tax,  or  im- 
pofition,  to  which  all  !ai;ds  were  (>.bje6tcd  in  the  Saxon 
time?,  i.  e.  toward  the  repairing  of  bridges,  the  maintain- 
ing of  caftles  or   garrifon--,  and  an   expedition   to   repel 

invading 
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invading  enemies.     In  the  grant  and  conveyance  of  lands, 
thev  were  many  times  exempted  from  all  other  fecular 

fervice. Excepta  trinoda  necejftiate—excepi'ii  histribus^ 

expeditione,  pontis  bf  ants  coii/iruSlione.     Poroch.  Antiq. 

p.  46.    See  pontage. 

S^ciOUrgi  or  tciCCiS,  Are  fuch  as  are  chofen  by  the 
court  to  examine  whether  a  challenge  made  to  the  panel, 
or  any  of  the  panel,  be  juft  or  no.  Bro.  tit.  Challenge, 
fal.   \11,  and  Old  nat.  brev.  fol.  158. 

SCripOCitlttt.  Leg.  H.  i.  cap.  64.  In  quibus  vera  caujis 
triplicem  ladam  haberet,  ferat  judicium  tripodii,  i.  e.  60. 
Mid.  The  meaning  is,  that  as  for  a  fmall  offence,  or 
for  a  trivial  caufe,  the  compofition  was  twenty  (hillings; 
fo  for  a  great  offence,  which  was  to  be  purged  triplici  lada, 
the  compofition  was  to  be  thiee  times  twenty  (hillings, 
vn.  tripodio.      Cowell,  edit.  1 7  27. 

2CnrODa  tcrcac,  a  quantity  of  land  containing  three 
rods  or  perches.     Id.   ib. 

2Ctitta,  a  pofl  or  (Nation  in  hunting.     Id.   ib. 

2Ctlft(|3>  Trijfrii  &  irijia.  Is  an  immunity  whereby  a 
man  is  freed  from  his  attendance  on  the  lord  of  a  foreft, 
when  he  is  difpofed  to  chafe  wjth.n  the  foreft,  and 
(hall  not  be  compelled  to  hold  a  dog,  follow  the  chafe, 
nor  ftand  at  a  place  appointed,  which  otherwife  he 
might  be,  under  pains  of  amerciament.  Manwood,  part 
I,  pa.  86, 

2ncitl)tng;^tCbC,  The  third  part  of  a  county,  or  three 
or  more  hundreds  or  wspentakes,  were  called  a  triding 
or  trithing  ;  fuch  fort  of  portions  are  the  laths  in  Kent, 
the  rapes  in  Siijfex,  and  the  ridings  in  Torkjhire,  and  thofe 
wio  governed  thefe  trithuij^s,  were  thereupon  called 
irithing-te\es,  before  whom  were  biought  all  caufes  that 
could  n('t  be  determined  in  the  wapentakes  or  hun- 
dreds. See  Spelman  of  the  ancient  government  of  ^[\g]znd. 
p.  52. 

SDtittCgfli  Was  the  uppermoft  room  in  the  houfe,  a  gar- 
ret or  room  'nree  ftories  high.  'Tis  mentioned  in  Matt. 
Pans,  anno  1247. 

SEriuItlDit,  A  trithing- man  or  conftable  of  three 
hundicds.   Hi/l.  Elienf.  c.  42. 

^CronagCj  {flronagium)  Is  a  cuftom  or  toll  taken  for 
weighing  of  wool.  Fleta,  lib.  2.  cap.  12.  fays,  That 
irona  is  a  beam  to  weigh  with,  mentioned  in  Wejlm.  2. 
tap.  25.  See  P  fage.  Monaflicon,  i  torn.  976.  Etjint 
quiett  de  omni  pavagio,  picagio,  terragio,  tronagio,  pontagio. 
And  indeed  tronage  was  ufed  not  only  for  the  cuflom  or 
toll  in  the  weight  of  wool,  but  for  the  weighing  of  it  in 
a  flaple  or  publick  mart,  by  a  common  trona,  or  legal 
flandard.  This  trona  or  beam  for  the  tronage  of  wool, 
was  fixed  at  Leadenhall  in  London.      Cowell,  edit.  1727. 

SCrOliatO^,  ^^from  "Irona,  \.  Jlatera,)  An  officer  in  the 
city  of  London,  who  weighs  the  wool  that  is  brought  thi- 
.ther.     Id.  ib. 

'KXQ^Zt,  {Troperium,  Troparium,)  A  book  of  alternate 
turns  or  refponfes  in  finging  mafs,  called  by  Lindeuiode, 
Liber  fequentiarum.    Hov.  Bijl.  'p.  283. 

SUcopljp  moncp.    See  ^ilttta. 

2rtO\)Cl',  (from  Fr.  "Irouver,  i.  invenire)  Is  an  a£lion 
which  a  man  hath  againft  one,  that  having  found  any  of 
his  goods,  refufeth  to  deliver  them  upon  demand, 
Cowell,  edit.  1727, 

An  a£lion  of  trover  lies  wherever  one  man,  who  came 
to  the  pofTeffion  of  any  of  the  goods  of  another  by  a6lual 
finding,  does  convert  the  fame  :  And  an  a<ffion  of  trover 
does  likewife  lie  wherever  one  man,  who  came  to  the  pof- 
feflion  of  any  of  the  goods  of  another  by  delivery,  does 
convert  the  fame  ;  for  altho'  there  be  not  in  this  cafe  an 
a£tual  finding,  there  is  fuch  a  finding  in  law  as  is  fuffi- 
cient  to  found  this  adion  upon.  2  Buljir.  313.  Ifaac  v. 
Clark. 

If  any  of  the  goods  of  /.  S.  have  been  taken  by  /. 
JV.  in  fuch  a  tortious  manner  that  an  aiffion  of  trefpafs 
•ui  et  armis  would  lie,  an  adion  of  trover  does  likewife 
lie ;  but  /.  S.  can  Only  recover  in  the  latter  aftion  da- 
niaees  for  the  converfion  of  the  goods  ;  for  he  does,  by 
eleding  to  bring  this,  wave  his  right  to  recover  damages 
for  the  force  ufed  in  the  taking  of  them.  Cro.  Eli%. 
824.  Bijhop  V.  Lady  Montague.  Clayt.  113.  Cro.  Jac. 
50.  Cro,  Car.  8g.    i  Mod.  31.  Str.  128. 
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It  is  in  the  general  true,  that  where  an  aflion  of  tro« 
ver  lies,  an  a(Elion  of  detinue  does  alfo  lie  ;  but  the  lat- 
ter adfion  is  very  feldom  brought,  becaufe  the  defendant 
therein  may  wage  his  law.  There  is  too  another  reafon 
for  preferring  an  adlion  of  trover  to  one  of  detinue  ; 
which  is  that  In  the  latter,  the  plaintiff  ca.i  only  recover 
the  goods  in  fpecie,  whereas  in  the  former  he  may  reco- 
ver damages  for  the  converfion  thereof.  2  Roll.  Rep. 
447.  Goodwin  V.  Harwood,  Cro.  Jac.  130.  i  Roll. 
Abr.  5. 

If  the  plaintiff  in  an  a£lion  of  trover  has  recovered 
damages  to  the  value  of  the  goods  for  the  converfion  of 
which  the  adion  is  brought,  the  property  in  the  goods 
does  inftantly  veft  in  the  defendant;  and  it  would  indeed 
be  highly  unreafonable,  that  he  who  has  recovered  damages 
to  the  value  of  his  goods  (hould  afterwards  retain  any 
property  therein.    Str.  1078.   Adams  v.  Broughton. 

As  it  appears  from  what  hath  been  faid,  that  the  con- 
verfion is  the  very  gift  of  an  adtion  of  trover,  it  will  be 
proper  to  fhew  in  the  next  place,  what  does  in  the  eve 
of  the  law  amount  to  a  converfion. 

Wherever  one  man  does  alfume  a  a  right  to  difpofe  of 
the  goods  of  another  as  if  they  were  his  own,  this  is  a 
converfon.     6  Mod.  212.   Clayt.  112. 

And  if  a  man  do  unlawfully  take  upon  himfelf  to  dif- 
pofe of  the  goods  of  another  for  the  benefit  of  a  third 
perfon,  this  is  likewife  a  converfion;  for  the  injury  to 
the  owner  of  the  goods  is  equally  the  fame,  as  if  the 
difpofer  had  difpofed  thereof  for  his  own  benefit.  2 
Mod.  2. 

If  IS.  take  the  hat  of  /  N.  off  his  head  and  carry 
it  away,  this  is  a  converfion  j  for  the  taking  and  carry- 
ing away  of  the  hat  is  an  affuming  by  /.  S.  of  a  right 
to  difpofe  thereof  as  if  it  was  his  own.  1  Sid.  264. 
Brown  v.  Roe.  Clayt.  112. 

But  if  /.  S.  who  came  to  the  poffeflion  of  the  goods 
of  /.  N.  by  finding,  do  accidentally  lofc  them,  or  they  be 
taken  from  him,  neither  of  theft  is  a  converfion ;  be- 
caufe /.  5.  does  not  in  either  cafe  affume  a  right  to  dif- 
pofe of  the  goods  as  if  they  were  his  own.  i  Lev.  22?. 
Vandrink  v.  Archer,  i  Roll.  Abr.  6,  L.  pi  4.  Bro.  Detin. 
pi  40. 

If  any  goods  are,  in  order  to  fave  a  fhip  in  a  ftorm, 
thrown  by  the  mafter  of  the  fhip  into  the  Tea,  this  is  not 
a  converfion  :  for  fo  far  from  affuming  a  right  to  difpofe 
of  thefe  goods  as  if  they  were  his  own,  the  mafter  only 
does  what  is  neceffary  for  the  prefervation  of  his  own 
life  and  the  lives  of  the  mariners.  2  BulJlr.  280.  Bird 
v.  Ajlcock. 

If  the  goods  of  7.  S.  which  have  been  illegally  taken 
by  /.  N.  be  re-taken  by  I.  S.  this  is  not  a  converfion; 
becaufe  as  /.  N.  was  himfelf  in  this  cafe  the  firft  wrong- 
doer, it  is  lawful  for  7.  S.  to  take  his  own  goods.  Bn. 
Tref.  pi.  323.      Cro.  Eliz.  329. 

If  a  ftake-holder  deliver  the  money  depofited  in  his 
hands  by  A.  on  the  account  of  a  wager,  to  B.  who  has 
won  the  wager,  this  is  not  a  converfion  ;  for  as  B.  has 
won  the  wager,  the  ftake-holder  does  no  more  than  he 
ought  to  do,  that  is,  deliver  to  B.  his  own  money.  Cro. 
Eliz.  870.  Ledejham  v.  Lenham. 

The  fevering  of  any  thing  from  a  freehold,  as  ti,e 
pulling  down  of  the  door  of  a  houfe,  is  not  a  conver- 
fion ;  for  a  cOnverfion  can  only  be  of  a  perfon's  chattels. 
Cro.  Jac.  129.  Woody.  Smith. 

But  if  any  thing  which  has  been  fevered  from  a  free- 
hold be  carried  away;  as  if  I.  S.  carry  away  a  tree  the 
property  of  7.  N.  which  was  before  cut  down  either  by 
himfelf  or  by  any  other  perfon,  this  is  a  converfion. 
Noy  125.   Skidnefs  v.  Hodfon. 

If  7.  S.  dig  coals  in  the  pit  of  7.  N.  and  throw  them 
out  of  the  pit,  this  is  a  converfion ;  becaufe  as  the 
coals  do,  fo  foon  as  they  are  dug,  become  a  perfonal  chat- 
tel, the  throwing  of  them  out  of  the  pit  is  an  affuming 
of  a  right  to  difpofe  of  the  goods  of  another.  1  Jon. 
249.     Player  v.  Roberts. 

Every  unlawful  intermeddling  with  the  goods  of  an- 
other is  a  converfion;  becaufe  it  is  an  affuming  of  3 
right  to  difpofe  pro  tanto  of  the  goods  of  another,  as  if  thev 
weie  the  goods  of  the  intermeddler,  2*/.  194.  Corner rali. 
V.  Medgate.  ' 
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If  the  horfe  of  /.  S.  be  taken  and  rode  by  /.  A'',  this  i 
is,  altho'  the  horfe  be  afterwards  reftored  to  /.  5.  a  con- 
verfion.  i  Roil.  Mr.  5.  Countefs  of  Rutland's  cafe.  6 
AM.  212. 

If  /.  S.  who  has  lawfully  diftrained  the  beaft  of  I.  N. 
work  it,  this  is  a  converfion  ;  becaufe  it  is  an  afiuming 
of  a  right  to  ufe  the  beaft  as  if  it  was  his  own,  which 
is  not  lawful  for  I.  S.  to  do.  Cm.  Jac.  148.  Begjhaw 
V.  Gowatd.   Bnwl.  5. 

If  7.  S.  after  having  lawfully  diflrained  the  goods  of 
/.  N.  for  rent  in  arrear,  had  heretofore  fold  them,  it 
would  iiave  been  a  conveifion  ;  becaufe  the  fale  of  fuch 
goods  was  before  the  making  of  the  ftatute  of  2  IK  is" 
M.  cap.  5.  unlawful.  Cro.  Jac.  225.  I'el.  194.  See 
5  Bac.  Abr.  tit.  Trover. 

SCrop^Vueigljt,  (  Pondus  Treja. )  See  5MlCtSl)t.  It  is 
called  troy-weight,  from  troyes,  a  city  in  Champaigne, 
from  whence  it  firft  came  to  be  ufed  here.  Cowell,  edit. 
1727. 

2DCUfC,  (Treuga)  A  league  or  cefTation  of  arms;  and 
anciently  there  were  keepeis  of  truces  appointed;  as 
King  Ed.  3.  conrtituted  by  commiflion  two  keepers  of 
the  truce  between  him  and  the  King  of  Scots,  with  this 
claufe,  Nos  voUntcs  Treugam  prcediSiam  quantum  ad  nos 
pertinet  obfervari,  ^c.     Rot.  Scot.    1  o  Ed.  3.  See  Coll;? 

ferUato?s  of  tljc  STcttce.    g>afc  ConDittf. 

SEtUUCUSf)  A  trunk  or  wooden  box,  fet  in  churches 
to  receive  the  oblations  of  pious  and  well  difpofed  people, 
of  which,  in  the  times  of  popery  there  were  many  at 
feveral  altars  and  images,  like  the  boxes,  which  fince  the 
reformation  have  been  placed  nigh  the  church- door,  to 
receive  ail  voluntary  contributions  for  the  poor.  Col- 

leSium  J  erofolymitanorum  vftbus  de/f'inandum  truncus  in  Jin- 
gulis  ecckfiis  adaSfa  Jera  conclufu.  Rad.  de  Diceto  fub 
anno  1166.  Thefe  cuftomary  free-will  offerings  that 
were  dropt  into  thefe  innks  or  boxes,  made  up  a  good 
part  of  the  endowment  of  vicars  before  the  reformation, 
and  thereby,  as  in  many  other  refpe£ls,  made  their  con- 
dition then  better,  than  in  later  times.  Cowell,  edit, 
3727. 

W'Kii^,  Is  a  right  to  receive  the  profits  of  land,  and 
to  difpofe  of  the  land  in  equity  ;  per  Pembertou,  org. 
Mod.  17.  in  the  cafe  of  Smith  v.  Wheeler.  And  hold- 
ing the  pofleflion  and  difpoAng  thereof  at  his  will  and 
pleafure,  are  figns  of  truft.  Chan.  Rep.  52.  A  truft  is 
but  a  new  name  given  to  an  ufe,  and  invented  to  defraud 
the  ftatute  of  ufes.      Arg.  Sti.  40.  See  vKfC» 

Trufts  and  legal  eftates  are  to  be  governed  by  the  fame 
rules ;  and  this  is  a  maxim  which  has  univerfally  pre- 
vailed. It  is  fo  in  the  rules  of  defcent,  as  in  gavelkind, 
and  borough  Englijh  lands ;  there  is  a  pojjeffio  fratris  of 
a  truft,  as  well  as  of  a  legal  eftate.  The  like  rules  in 
limitations,  and  alfo  of  barring  entails  of  trufls,  as  of 
legal  eftates ;  per  the  Mafter  of  the  Rolls,  who  faid  he 
thought  there  was  no  exception  out  of  this  general  rule, 
nor  is  there  any  reafon  that  there  fhould  ;  and  that  it 
would  be  impofTible  to  fix  boundaries,  and  fliew  how 
far,  and  no  farther,  it  ought  logo;  and  that  perhaps  in 
early  times  the  neceflity  of  keeping  thereto  was  not  feen, 
or  throughly  confidered.  2  P.  IVms's  Rep.  645.  Sutton 
V.  Sutton, 

A.  being  feifed  in  fee  of  certain  lands  devifed  them  to 
truftees  in  fee,  in  truft  to  pay  his  debts,  and  to  convey 
the  furplus  to  his  daughters  equally ;  the  younger  mar- 
ried and  died  leaving  an  infant  fon,  and  her  hufband  fur- 
viving;  the  eldeft  daughter  brought  a  bill  for  a  parti- 
tion; and  the  only'qucftion  was,  whether  the  huftwnd 
of  the  younger  daughter  (hould  have  an  eftate  for  life 
conveyed  to  him,  as  tenant  by  the  curtefy  \  Upon  which 
it  was  decreed  by  Lord  Chancellor,  that  truft  eftates 
were  to  be  governed  by  the  fiime  rules,  and  were  within 
the  fame  reafon,  as  legal  eftates;  and  as  the  hufband 
Ihould  have  been  tenant  by  the  curtefy,  had  it  been  a 
legal  eftate,  fo  fhould  he  be  of  this  truft  eftate  ;  and  if 
there  were  not  the  fame  rules  of  property  in  ail  courts, 
all  things  would  be,  as  it  were,  at  Tea,  and  under  the 
greateft  uncertainty.  2  P.  Wims.  188.  IVhaiU  v. 
Ball. 
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1.  Jfhai  amounts  to  a  declaration  of  trujl,  and  tuhen  a 
truji  Jkall  he  raijed. 

2.  mat  Jhall  be  deemed  a  refulting  truji^  or  irujl  hy  irrf 
plication. 

T.  l^jal  amounts  to  a  declaration  of  tru/l^  and  when  a 
trvjl  P:all  be  raifed. 

The  ftatute  of  29  Car,  2.  cap.  3.  feH.  7.  enafls, 
'  That  all  declarations  or  creations  of  trufts  fhall  be  ma- 
nifefted  by  fome  writing  figned  by  the  party,  or  by  his 
laft  will  in  writing,  or  elfe  (hall  be  void.'  And  hy  fe£1. 
9.  of  the  fame  ad,  '  Aflignments  of  trufts  fiiall  ^be  in 
writing,  figned  by  the  party  afligning  the  fame,  or  by 
his  hft  will,  or  elfe  fliall  be  of  no  efFeit.' 

But  words  which  are  not  altogether  artificial,  will  ferve 
to  direft  a  truft,  which  will  not  ferve  to  limit  an  eftate; 
per  Lord  keeper.  Fin.  Rep.  159.  Nurfe  fcf  al'  v. 
Tarivorth. 

Where  A.  devifed  all  his  lands  to  B.  and  the  heirs  of 
his  body  ;  and  in  another  part  of  his  will,  reciting  that 
he  owed  B.  money  upon  account,  he  therefore  devifed 
to  him  all  his  perfonal  eftate,  and  made  him  executor, 
willing  him  to  pay  his  debts;  and  upon  the  reading  of 
the  will,  though  the  claufe  as  to  the  payment  of  debts 
feemed  to  relate  to  the  perfonal  eftate  only  ;  and  though 
the  lands  were  devifed  to  B.  in  tail,  with  a  remainder 
over  to  another;  and  that  it  was  objefled,  that  a  tenant 
in  tail  could  not  be  a  truftee,  yet  the  court  deceed  both 
real  and  perfonal  eftate  to  be  fold  fur  p.iyment  of  the 
leftatoi's  debts ;  and  the  decre?,  it  is  faid,  was  afHrmed 
in  the  houfe  of  Lords.  i  Vern,  41 1.  Clovidjly  y. 
Pellham, 

So  if  J.  S.  devifeshis  lands  to  his  brother,  who  is  hU 
heir  at  law  in  fee,  and  likewife  devifes  feveral  legacies, 
and  makes  his  brother  executor,  defiring  him  to  fee  his 
will  performed  according  to  the  truft  and  confidence  he 
had  repofed  in  him ;  this  makes  the  real  eftate  liable  ; 
for  the  teftator  needed  not  have  devifed  the  eftate  to  his 
brother,  being  heir  at  law,  unlefs  he  intended  that  he 
fliould  take  them  chargeable  with  the  debts  and  legacies. 
Decreed  and  affirmed  by  the  houfe  of  Lords.  2  Fern, 
Alcock  V.  Sparkaivk. 

A  truft  was  decreed  of  a  term  for  years  aftigned,  tho* 
the  truft  was  not  exprefted  in  the  deed ;  yet  it  having 
been  fo  declared  by  the  affignee,  who  had  given  bond  to 
perform  the  truft,  the  fame  was  decreed  accordingly. 
Fin.  R.  356.   Goodwin  v.   Cutler. 

If  a  man  devifes  1500/.  to  A.  and  B.  for  fuch  ufes  as  the 
teftator  had  declared  to  them,  and  by  them  not  to  be  dif- 
clofed,  and  he  difclofes  the  truft  to  A.  who  by  letter  dif- 
clofes  it  to  5.  this  ftiall  be  a  truft,  and  the  letter  is  a  good 
declaration  thereof,      2  Fern.  106.   Crooke  \.  Brooking. 

But  if  a  man  devifes  40/.  to  be  paid  to  his  coufin 
J.  S.  and  by  him  to  be  difpofed  of  in  fuch  manner  as  the 
teftator  (hould  by  a  private  note  acquaint  him  with,  and 
he  dies  without  having  made  any  fuch  appointment;  this 
(hall  be  a  good  bequeft  to  J.  S.  and  (hall  not  go  to  the 
executors,  from  whom  it  was  intended  to  have  been 
given  away,      i  Chan.  Caf.  ig8.  Martin  v.  Douch, 

A.  lent  B.  100 1,  and  in  the  note  which  was  given  for 
it,  mention  was  made  that  it  (hould  be  difpofed  of  asjf. 
(hould  diredl ;  on  a  bill  exhibited  for  it,  the  court  de- 
clared it  was  a  depofitum  or  truft,  and  decreed  payment 
of  it,  though  it  was  barred  by  the  ftatute  of  limitations. 
2  Fent.  345.  Ld.  Holm's  cafe. 

A.  in  confideration  of  80  /.  conveys  an  eftate  abfo- 
lutely  to  B.  and  afterwards  A.  brings  a  bill  to  redeem, 
and  5.  by  hisanfwer  infiftsthat  the  conveyance  wasabfo- 
lute,  butconfefTes  it  was  in  truft,  that  after  the  80/.  paid 
with  intereft,  he  was  to  ftand  feifed  for  the  benefit  0/  the 
wife  and  children  of  A.  though  no  truft  was  declared  in 
writing,  and  A.  replies  to  the  anfwer :  And  it  was  in- 
fifted  that  A.  having  replied,  and  the  defendant  made  no 
proof  of  the  truft,  no  regard  ought  to  be  had  to  the 
matter  fet  forth  in  avoidance  of  the  plaintiff's  demand  ; 
yet  the  court  decreed  the  truft  for  the  benefit  of  the  wife 
and  children.     2  Fern.  288.  Hampton  v.  Spencer, 

So 
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So  if  y.  S.  makes  his  will,  and  his  wife  executrix, 
and  the  fon  afterwards  prevails  on  his  mother  (by  telling 
her  that  the  executorftiip  would  be  troublefome  to  her, 
(fc.)  to  get  J.  S.  to  make  a  new  will,  and  him  execu- 
tor therein,  he  promifing  to  be  a  truftee  foi"  the  mother, 
which  is  done  accordingly,'  and  in  that  will  there  is  but 
a  fmall  legacy  given  to  the  wife ;  this  will  be  decreed  a 
truft  for  the  wife  on  the  point  of  fraud,  notwithftanding 
the  ftatute  of  frauds  and  perjuries,  which  requires  a  de- 
claration of  truft  in  writing.  i  Fern.  296.  Thynn  v. 
7%yrin. 

But  where  one  poflefled  of  leafes  for  years  devifedthem 
to  his  wife,  and  hoped  fhe  would  leave  them  to  his  fon, 
and  died  ;  and  her  fecond  hufband  granted  the  leafes  away  : 
And  the  fon  fued  to  be  relieved,  his  bill  was  difmifTed  ; 
for  it  was  no  truft  for  the  fon.  Cited  by  Lord  Chan- 
cellor as  a  cafe  he  remembered  in  Lord  Egerton's  time. 
Chan.  Cnf.  310.  Civil  v.  R-.ch. 

With  refpedt  to  raifing  to  trufts,  it  has  been  held  that 
where  a  truft  is  created  by  marriage  fettlementor  will,  or 
a  truft  of  a  term  to  raife  money  at  twenty-one  or  mar- 
riage, and  the  perfon  dies  before  the  time,  a  court  of 
Equity  will  not  fufFer  the  truftee  to  raife  the  money  at 
law.  MSS.  Rep.  Fry  v.  Fry  In  Chan.  trln.  27 
Get.  2. 

Where  yf.  by  his  will  devifed  his  real  eftate  to  his  wife 
for  life,  with  remainder  over,  and  gave  a  legacy  to  his 
daughter,  to  be  paid  within  one  month  after  the  death  of 
his  wife,  and  charged  upon  the  real  eftate  :  The  daugh- 
ter died  in  the  life  of  the  mother,  unmarried  ;  and  after 
the  wife's  death  the  reprefeniative  of  the  daughter  brought 
his  bill  to  have  this  legacy  paid  out  of  the  real  eftate. 
For  the  plaintiff  it  was  infifted,  that  this  was  different 
from  the  common  cafe  of  a  legacy  payable  out  of  the 
lands,  for  here  the  time  of  payment  was  poftponed  out 
of  regard  to  the  ciicumftances  of  the  fund,  and  not  of 
the  perfon.  But  by  Lord  Chancellor :  The  general  rule  is, 
that  where  a  legacy  or  portion  is  given  to  be  raifed  out 
of  lands,  payable  at  a  certain  time  ;  if  the  legatee  or 
child  dies  before  that  time  comes,  and  before  the  time, 
when  in  the  view  of  the  teftator  he  could  be  fuppofed  tq 
Want  the  legacy  or  portion,  it  (hall  fink  into  the  land  for 
the  benefit  of  the  heir  or  devifee  ;  and  this  rule  has  only 
been  broke  into  in  favour  of  the  hufband  or  children  of 
fuch  legatee,  ifc.  where  (he  was  married  ;  but  that  is 
not  the  prefeat  cafe,  and  as  to  the  argument  made  ufe  of 
from  the  circumftances  of  the  fund,  that  is  only  brought 
as  an  auxiliary  reafon  ;  and  no  cafe  has  been  determined 
upon  fuch  circumftances  alone.  If  it  had  been  given  on 
a  more  remote  contingency,  as  on  the  failure  of  ifllie  cf 
jf.  fJfc.  there  might  have  been  fome  reafon  to  have  given 
it  to  the  reprefentative,  as  the  teftator  might  probably 
think  the  legatee  could  not  be  living  at  fuch  a  diftant  pe- 
riod. But  here  it  depends  on  the  death  of  his  wife,  which 
might  happen  in  a  reafonable  time.  In  cafes  where  it  has 
been  given  to  A.  his  executors  and  adminiftrators,  it 
(hews  the  intention  sf  the  teftator  to  make  it  tranfmif- 
fible  ;  and  where  it  has  been  charged  by  a  condition, or  a 
conditional  limitation,  and  the  legatee  has  had  a  remedy 
at  law  to  defeat  the  devife  of  the  eftate  to  the  devifee, 
this  court  will  not  interpofe  to  take  that  remedy  from 
him,  but  will  leave  the  devifee  to  take  the  eftate  cum 
onere.  But  in  the  cafe  of  a  truft  created  by  marriage 
fettlement  or  will,  or  a  truft  of  a  term  to  raife  money 
at  twenty-one  or  marriage,  where  the  perfon  dies  before, 
this  court  will  not  fuffer  the  truftee  to  raife  the  money 
at  law,  where  there  might  be  a  remedy  at  law  contrary 
to  the  rule  of  this  court.  The  teftator  herej  in  the  latter 
part  of  his  will,  gives  legacies  to  his  two  daughters,  and 
if  either  of  th«m  die,  her  (hare  to  go  to  the  furvivor ; 
this  looks  as  if  he  did  not  intend  that  the  reprefentative 
fliould  have  it  even  in  the  firft  bequeft,  and  is  a  farther 
circumftance  to  confirm  the  opinion  given  againft  rai- 
fing the  legacy  out  of  the  real  eftate.  Bill  difmifTed,  but 
Without  cofts.  If  this  had  been  the  cafe  of  a  child  who 
had  married,  and  left  children,  it  might  have  been  other- 
wife.  Fry  V.  Fry  in  Chan.  Trin.  27  Geo,  2.  MSS. 
Rep. 
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2.  IVljat  Jhallhe  deemed  a  re]ulthg  trujly  or  a  truji  hy 
implication. 

It  has  been  (hewn  under  the  laft  head,  that  by  the  fta- 
tute againft  frauds  and  perjuries,  the  29  Car.  2.  cap.  3* 
all  declarations  of  trufts  were  to  be  made  in  writing  ; 
but  in  the  faid  a£l  there  is  a  faving  v^ith  regard  to  trufts 
refulting  by  implication  of  law,  which  are  left  011  the 
footing  whereon  they  ftood  before  the  adt  ;  now  a  bare  de- 
claration by  parol  before  the  a£t,  would  prevent  any  re- 
fulting truft,  Arg.  And  the  court  feemed  to  be  of  th-.t 
opinion.  2  Fern.  294.  pi.  285.  Lady  Bellajis  v.  Coh'p- 
ton  and  Frankland. 

It  was  likewife  ruled  by  Lord  Chancellor  Coivper,  that 
the  ftatute  of  frauds,  feSI.  8.  which  fays,  '  That  all- 
conveyances,  where  trufts  and  confidences  (hall  arife  or  re* 
fult  by  implication  of  law,  (hall  be  as  if  that  ad  had 
never  been  made,  muft  relate  to  trufts  and  equitable  in- 
terefts,  and  cannot  relate  to  any  ufe  which  is  a  legal  elk'e* 
Mich.  1709.  in  the  cafe  of  Lamplugh  v.  Lamplugh,  i 
P.  IVms.  112. 

If  a  man  purchafes  lands  in  another's  name,  and 
pays  the  money,  it  will  be  a  truft  for  him  that  paid  the 
money,  tho'  there  be  no  deed  made,  declaring  the  trult 
thereof;  for  the  ftatute  of  frauds  and  perjuries  extends 
not  to  trufts  raifed  by  operations  of  law.  iFent.  v6i. 
Anon.   I  Fern.  366.  S.  P.  Gafcolgne  v.  Thwyng. 

No  rule  is  more  certain  than  that  if  a  man  mjkes  A 
conveyance  in  truft  for  fuch  perfons,  and  fuch  eftates*  as 
he  (hall  appoint,  and  makes  no  appointment,  the  refult- 
ing truft  muft  be  to  him  and  his  heirs.  The  truft  in 
equity  muft  follow  the  rules  of  law  in  the  cafe  of  an  ufe, 
and  that  it  would  be  fo  in  the  cafe  of  an  ufe  is  un- 
doubtedly true,  and  that  was  S\x  Edivard  Cher's  cafe  in 
6  Rep.  per  Lord  Chancellor.  Fifz.Gib.  223.  Fitzgirafd 
V,  Ld.  Paucenbridge, 

But  trufts  arifing  by  operation  of  law  have  been  but 
of  two  kinds,  (firft)  eiher  where  the  conveyance  has 
been  taken  in  the  name  of  one  man,  and  the  purchafe  mo- 
ney  paid  by  another;  or  ffecondly)  where  Che  owner  of  an 
eftate  has  made  a  voluntary  conveyance  of  it,  and  made 
a  declaration  of  the  truft  with  regard  to  one  part  of  the 
eftate,  and  has  been  filent  with  regard  to  the  other  part 
of  it.  Per  Lord  Chancellor.  Bernard.  Rep.  in  Chan 
388.     Lloyd  V.  Spillit. 

Where  it  plainly  appeared  upon  the  evidence  of  both 
fides,  that  the  confideration  money  paid  on  a  purchaie 
was  the  proper  money  of  A.  ('though  mentioned  in  the  " 
conveyance  to  be  paid  by  B.)  in  fuch  cafe,  had  it  nor 
been  for  the  ftatute  of  frauds,  this  would  have  been  a 
refulting  truft;  and  B.  after  A.'i  death  executing  a  de- 
claration of  truft,  this  plainly  took  it  out  of  the  ftitute, 
per  Lord  Chancellor  Cowper.  i  P.  JFms.  323.  Ambroft 
V.  Ambrofe, 

Wherever  there  is  a  confideration  there  can  can  be  no 
refulting  truft.  But  if  a  leafe  be  made  for  years  without 
a  confideration,  there  will  be  a  refultine  truft  to  tlie 
leflbr. 

Where  a  daughter's  portion  was  charged  upon  the  fa- 
ther's land,  (he  at  the  requeft  of  her  father,  had  reieafed 
her  intereft  in  the  land,  to  the  intent  that  he  might  be 
enabled  to  make  a  clear  fettlement  thereof  upon  the  fon. 
It  was  declared  by  the  Lord  Keeper,  that  if  this  was 
done  by  the  daughter  without  any  confideration,  there 
would  be  a  refulting  truft  in  the  father,  whereby  he 
fliould  be  chargeable  to  the  daughter  for  fo  much  moneil 
Freem.  305.  Lady  Tyrrefs  cafe. 

But  where  a  truflee  purchafes  lands  out  of  the  profits 
of  the  truft  eftate,  and  takes  the  conveyance  in  his  own 
name;  tho' probably,  if  he  cannot  make  other  fat  sfac- 
tion  for  the  mifapplication,  thefe  lands  may  be  feq  letter- 
ed, yet  they  cannot  be  decreed  to  be  a  trufl  for  ceftuy  que 
truJi,  no  more  than  if  A.  borrows  money  of  B.  for  it  is 
not  a  truft  in  writing;  and  a  refulting  truft  it  cannot 
be,  becaufe  that  would  be  to  contradidl  the  deed  by  pa- 
rol proof,  diredly  againft  the  ftatute  of  frauds.  Bjc  if 
this  purchafe  had  been  recited  to  have  been  made  with 
the  profits  of  the  truft  eftate,  this  appearing  in  writing 
might  ground  a  refulting  truft.     On  appeal  to  the  hoafe 

of 
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of  Lords,  this  decree  was  affirmed.     Chan.  Prec.  %i,..fl. 
77.      Kirl  V.  IVcbb. 

So  where  a  (eftator  impoweied  the  executor  to  lay  out 
the  perfonal  eftatc  in  land,  and  fettled  it  on  A.  and  his 
heirs :  And  the  executor  being  about  to  purchafe  told 
y/.'s  mother  of  it,  and  ?(ked  her  confent,  but  took  the 
conveyance  in  his  own  name,  and  no  truft  in  wri- 
ting was  declared,  but  it  was  proved  that  he  at  feveral 
tirnes  declaied  it  muft  be  fold  to  make  A.  fat-sfaftion  ; 
yet  the  court  (though  inclined  to  decree  a  conveyance  to 
A.  ihe  executor  being  dead  infolvent)  declared  it  could 
not,  bccaufe  there  was  no  exprefs  proof  of  the  application 
of  the  truft  money.  Ch.  Prec.  168.  pi.  139-  Halcot  v. 
Markant.  For  vure  learning  on  this  fubjea,  fee  21  Vin. 
Abr.  tit.  Truft,  and  5  Bac.    Abr.  ///.  Ufes  and  Trufts. 

SDlHtttCC?  of  papittS,  are  difabled  to  make  prefenta- 
tions  to  churches,  by  {tat.  12  Ann. 

2Cumb?dl,  {Tumbrellum,  Turbichetum,)  Is  an  engine  of 
punifhment,  which  ought  to  be  in  every  liberty  that  hath 
view  of  frank-pledge,  for  the  corred^ion  of  fcolds  and 
unquiet  women.     Kitchin,  fol.    13.    See  Ctttktng^^ttOOl, 

2CttU,  or  SCOU,  In  the  end  of  words,  or  names  of 
places,  fignify  a  town,  village,  or  dwelling-place.  CoweU, 
edit.  1727. 

2Cltn,  {Tunnelliim,)  Is  a  meafure  of  oil  or  wine,  con- 
taining twelve  fcote  and  twelve  gallons,  or  four  hog- 
flieads.  Stat,  i  R.  3.  c.  12.  2  H.  6.  cap.  11.  and  12 
Car.  2.  c.  14.  A  tun  of  timber  is  40  folid  feet;  a  load 
50.      CoweU,  edit.  1727. 

2Cltn;^gtCDC,  (Sax.  Tungerava,  i.e.  villa prapo^tus,) 
A  reeve  or  bailiff,  qui  in  villis  (&  qua  dicimus  maneriis) 
domini  perfonam  fujlinet,  ejufque  vice  omnia  dijponit  i^  mo- 
deratur.  Spelman. 

aCumtagC  or  2:omiagC,  {Imnagium  and  Tonnagium,) 
Is  a  cuftnm  or  import  due  for  meichandize  brought  or 
carried  in  tuns,  and  fuch  like  veflels,  from  or  to  other 
nations,  after  a  certain  rate  for  every  tun,  mentioned  in 
flat.  12  H.  4.  ca.  3.  b  H.  8.  f.  14.  1  Ed.  6.  cap.  13. 
I  Jac.  cap.  33.  and  12  Car.  2.  cap.  4.  It  is  fometimes 
ufed  for  a  duty  due  to  the  mariners  for  unloading  their 
(hips  arrived  in  any  havens,  after  the  rate  of  fo  much  a 
iun.  Tonnage  and  poundage  began  in  the  45th  of  Edward 
the  third.     Cotloni  po/lhuma,  fol.    172.     See  4    Injl,  fol. 

32. 

a[;iltl)a5ttim,  the  liberty  of  digging  turfs.  Mon.  Angl. 
I  torn.  p.  632. 

SUtlCbatp,  (Tu^baiia,  from  iuria,  an  obfolete  Latin 
word  for  a  turf)  Is  a  right  to  dig  turfs  on  another 
man's  ground.  Kitchin,  fol.  94.  And  common  of  tur- 
bary is  a  liberiy  which  fome  tenants  have  by  prefcription 
to  dio-  on  the  lord's  wafte.  Turbaria  is  alfo  taken  fome- 
times for  the  ground  where  turfs  are  digged.  And  you 
fhall  find  an  afTize  brought  of  common  of  turbary  in  5 
JJf.  pi.  9.  and  7  E.  3.  fol.  43.  They  likewife  ufed  iur- 
bus  for  the  turf,  and  turbarius  for  the  turfary.  Cotvell, 
edit.   1727. 

SCUtbEtE!,  may  be  imported  as  they  might  have  been 
before  10  y  I  I  IFill.  3.    I  Geo.  I.  Jl.  2.   c.  18. 

SUtirkcp  rompanp,  Any  fubjea  may  be  admitted 
on  payment   of  20  /.     26  Geo.  2.  c.  iS. 

Exportation  of  goU  and  filver  fubjeft  to  by-laws,  26 
Ceo.  2.  c.  18.  /  4.. 

Their  by- laws  fubjeft  to  be  re vi fed  by  the  board  of 
trade,  l6  Geo.  2.  f.  18.  /  5. 

No  woollen  goo^s  of  France  to  be  imported  into  the 
levant  feas,  32  Geo.  2.  c.  34.  Nor  Britifj  except  from 
Britain,   32  Geo.  2.  c.  34.  /  2.     See  SftCni])  gOOCSI. 

SCuckinS,  Is  a  fort  of  fky-colouied  cloth.  'Tis 
mentioned  in  the  flat.    I  R.  2.  cap.  8. 

2nilCn  or  SLoilCll,  Is  the  OierifF's  court  kept  twice 
every  year,  viz.  within  a  month  alter  Eafler,  and  within 
a  month  after  Michaelmas.  Magna  Charta,  cap.  35.  and 
3  E.  3.  c.  15.  From  this  court  are  exempted  only 
archbifhops,  blfliops,  abbots,  priors,  earls,  barons,  all 
religious  men  and  women,  and  all  fuch  as  haye  hundreds 
of  their  own  to  be  kept.  Stat.  25  H.  3.  cap.  10.  Brit- 
ton  cap.  29.  calls  it  tour,  id  cji,  ambitus,  circuitus :  It  is 
a  court  of  record  in  all  things  that  pertain  to  it.  It  is 
the  King's  leet  through  all  the  country,  and  the  fhcriff 
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is  judge,  and  this  court  is  incident  to  his  office.  See 
Cromp.  jur.  ful.  230.  and  ^Inji.fol.  260.  See  Fleta,  lib. 
2.  cap.  52.  and  Mirror  of  jujl.  lib.  I.  cap.  de  turnis. 
It  is  called  the  fheriff's  turn  becaufe  he  kept  a  turn  or 
circuit  about  his  fhire,  holding  the  fame  in  feveral 
places.     Sir  Jo.  Dodder idge's  hifi  of  Wales,  fol.  50. 

Turn  (hall  be  held  but  twice  in  the  year,  M.  C.  9 
H-  3-  '•  35-  3'  Ed.i.  ft.  I.  c.  15. 

Peers,  religious  perfonf,  and  women,  privileged  from 
coming  to  the  turn,  Stat.  Marleb.  52  H.  3.  c.  10. 

Articles  to  be  inquired  of  in  the  turn,  Stat.  Wall,  12 
Ed.   I.  in  appendix. 

Sheriffs  fhall  make  their  intereft  by  12  men,  who  fliall 
fet  their  feals,  "13  Ed.  i.  c.  13. 

The  fherifFs  fhall  deliver  over  to  the  juflices  the  in- 
dictments taken  in  the  turn,  and  (hall  not  make  out  pro- 
cefs  upon  them,   i  Ed.  4.  c.  2. 

Jurors  in  the  turn  fhall  have  20x.  a  year  freehold,  or  i  /. 
bs.  8d.  copyhold,   i  R.  3.  c.  4.     See  Couittp  rottrt. 

2Cm;utJJ0.  Penalties  on  dealing  turnips,  23  Geo.  2.  c. 
26.  /   13, 

CuniO  IjiCCCOmttUm  is  a  writ  that  lies  for  thofe  that 
are  called  to  the  (heiiff's  turn  out  of  their  own  hundred. 
Reg.  of  writs,  fol.  iJ2- 

2EuntpikC0,  Breaking  or  cutting  them  down,  pu- 
nifhed  as  a  trefpafs,    1  Geo.  2.Ji.  2.  c,  ig.  f.  i. 

Charges  of  profecution  to  be  defrayed  out  of  the  tolls, 
5  Geo.  2.  c.  33.  /  3. 

Turnpikes  illegally  ereded,  to  be  removed  by  order  of 
quarter-feffions,  5  Geo.  2,  c.  33.  /  4,      See  ^^igljtoapS. 

SCtlCnp,  mentioned  in  flat.   24  Hen.  8.  c.  13.      See 

toucnamcut0. 

2Eurpentitte.  See  SD^ugs,  ifirc, 

2D«to;3.    See  ScljooIiS, 

2CtJ)atte,  Signifies  a  wood  grubbed  up,  and  turned  to 
arable.  Co.  on  Lit.  fol.  4. 

2rtoaiUgl)tia  gCttC,  {Hofpes  duarum  noaium,)  If  he  did 
any  harm  to  any,  his  hoft  was  not  anfwerable  for  it,  but 
himfelf,     Hoveden,  part,  pojier,  fuor.  annal.  fol.  345.  See 

Sntuelflinnug,  The  fame  with  Thanus.  Amongft  the 
Englifh  Sa:(ons  every  man  was  valued  at  a  certain  price; 
and  where  an/injury  was  done  either  to  the  perfon  or 
goods,  a  pecuniary  mulft  was  impofed,  and. paid  in  fa- 
tisfadlion  of  that  injury,  according  to  the  worth  and  qua- 
lity of  the  perfon  to  whom  it  was  done.  And  all  men 
were  ranked  into  their  clafTcs,  which  fee  in  hindena : 
Thofe  who  were  worth  1200J.  were  called  twelfhindi; 
and  if  an  injury  was  done  to  him,  fatisfadion  was  to  be 
made  according  to  his  worth.     Cowell,  edit.  1727. 

2DiUCH)C  men  [Duodecim  homines  legales,)  Is  a  number 
of  twelve  perfons,  or  upwards,  to  the  number  of  twenty- 
four,  by  whofe  oath  as  to  matter  of  fadt  all  trials  pafs, 
both  in  civil  and  criminal  caufes,  through  all  courts  of 
the  Common  Law  in  this  realm.  Firft,  in  civil  caufes, 
when  proof  is  made  of  the  matter  in  queftion,  then  the 
point  (that  they  ve  to  give  their  verdift  upon)  is  delivered 
likewife  unto  them,  which  we  call  the  ijfue;  then  they  are 
put  in  mind  of  their  oath  to  do  right,  and  are  by  the 
judges,  who  fum  up  the  evidence,  fent  out  of  the  court 
by  themfelves,  to  confider  upon  the  evidence  on  both 
fides,  until  they  are  agreed,  which  done,  they  return  to 
the  court,  and  deliver  their  verdift  by  the  mouth  of  their 
foreman  ;  according  to  which,  (if  the  matter  be  not  ar- 
refted  or  flayed  by  the  court)  the  judgment  pafTeth.  Cow- 
ell, edit.  1727.  SeeBIurp, 

2Dto£in)eiHie,  Twihende,  twyhind,  twyhindmdn.  Under 
our  Saxon  government  all  perfons  had  fuch  an  eflima^e  or 
value  put  upon  their  heads,  according  to  their  quality  or 
degree,  and  according  to  fuch  eflimation  were  leduced 
to  their  diftindt  clafTes,  rank,  or  order.  The  loweft  or- 
der was  th'at  of  the  ceorhox  hufb^ndmen,  who  were  valued 
at  200  fhillings,  and  called  twihundemen.  The  middle, 
that  of  the  lefTer  thanes  or  freeholders,  who  were  valued 
at  600  (hillings,  and  thence  called  fyxhundemen.  The 
higheft,  that  of  the  thanes  or  noblemen,  who  were  rated 
at  1200  (hillings  and  called  iwelfhundemen.  For  which 
fee  the  laws  of  King  Alfred,  cap.  12,  30,  31,  32.  an<l 
of  King  H.  I,  cap.  76.  and  87.     Cowell,  edit.  1727'. 
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^ptlitlatl,  Accufation,  impeachment,  or  charge  of 
arty  trefpifs  or  ofFence.  Leg.  Ethelred.  c.  7.  There  is  a 
Millake  in  the  laws  of  King  Canute,  as  publifhed  by 
Brompton,  cap.  56.  Si  quis  amicis  dejiilutus  vel  alienigena 
ad  tantum  laborem  venerit,  ut  plcgium  non  hobeat,  in  prima 
thilac  (it  ought  to  be  tythtlan)  id  f/7,  accufatione  ponaiur 
in  carcanna,  i^  ibi  fujiineat  donee  ad  dei  judicium  eat. 
CotvfH,  edit.    1727. 

2E}'lU)ttl),  Is  a  Bri/ijh  word  fign'ifying,  familia,  famu- 
litium,  tribus,  and  is  derived  either  from  iyle,  i,  e.  locus  ubi 
Jl'etit  domus,  vel  locus  adijicondie  domui  aplus,  or  elfe  from 
tylath,  which  fignifies /fa^j,  tignus :  In  the  firft  deriva- 
tion it  fignifies  a  place  whereon  to  build  a  houfe,  and  in 
the  fccond  a  bealn  in  the  building.  And  tylwith  is  a 
tribe  or  family,  branching  or  ifluing  out  of  another, 
which  we  in  our  Englijh  heraldry  call  fecond  or  third 
hbufes  :  So  that  in  cafe  the  great  paternal  ftock  branched 
it  felf  into  fei^eral  tylwiths  or  houfes,  they  carry  no  fe- 
cond or  younger  houfe  his  iylwith  farther  ;  and  the  ufeof 
thefe  tylwiths  was  to  ftiew  not  only  the  originals  of  fami- 
lies, as  if  their  work  had  been  merely  to  run  over  a  pe- 
digree, but  the  feveral  diftincSlions  and  diflances  of  birth, 
that  in  cafe  any  line  (houid  make  a  failui^e,  the  next  in 
degree  may  make  ufe  of  their  intereft,  according  to  the 
rules  of  partition  in  GaW^/W.   Coivell,  edit.  1727. 

JCpntllOUtlj,  There  is  a  cuftomary  defcent  of  lands 
in  the  honour  of  Tynmouih,  that  if  any  tenant  hath 
iflue  two  or  more  daughters,  and  die  feifed  in  fee,  the 
land  fliali  tio  to  the  cldefl  daughter  for  life  oiily,  and  af- 
ter to  thecoufins  of  ihs  male  line  ;  and  for  default  there- 
of to  efcheat.     2  Kfh.  1 1 1,  114. 

SCpt^ES.     See  JCitljCSt. 


V. 


m3Cj3W3IH,  A  void  place,  or  wafle  grouhd.  Me- 
morand.  in   Scacc.  Mich.    9  Ed.  i.    by  Sir  "John 
Maynard. 

^aiattOn,  {Vacatio)  Is  all  the  time  betwixt  the  end 
of  one  term,  and  the  beginning  of  another.  Where 
fuch  times  began  and  ended  in  our  anceftor's  days,  fee 
Roger  Hoveden's  annals,  part,  pojler.  fol.  343.  where  you 
(hall  find  that  this  intermiflion  was  called  pax  dei  fa" 
ecclefia.  Alfo  the  time  from  the  death  of  a  bifliop,  or 
other  fpiritual  perfon,  till  the  bifboprick  or  other  digni- 
ty, be  iupplied  with  another,  is  called  vacation.  Weftm. 
I.  cap.  21.  and  14  E.  3.  cap,  4,  5.  Fruits  of  benefices 
taken  in  the  time  of  vacation,  fhall  be  rcftored  to  the 
next  incumbent,  28  Hen.  8.  c.  11.  See  ^Icimrtp,  mWi^ 

mm, 

tMacat.    See  31uiigment,  and  21  Vin.  Jbr.  536. 

tUatatttta,  A  voidance,  or  vacancy  of  any  ecclefiafti- 
cal  benefice  that  (hall  hereafter  happen.  As  prima  vaca- 
tura.,  the  firft  voidance,  proximo  vacatura,  Lfc. 

5IlaCCatp,  or  tUlaClljarp,  [Vaccaria,  al.  vaccharia,  va- 
thiria  and  vacheria)  Is  a  houfe  or  place  to  keep  cows  in. 
Pleta,  lib.  2.  cap.  41.  Domus  Jive  locus  quo  vaccse  aluntur, 
vel  quo  negoiium  quod  ad  eat  attinet  perficitur.  Spelm.  A 
dairy-houfe  or  cow-pafture.  Without  warrant,  no  fub- 
jeft  may  have  a  vaccary  within  the  foreft.  Cromp.  jur, 
fol.  194.  But  in  the  Stat.  37  H.  8.  cap.  16.  Vacchary 
feems  to  be  a  fpecial  name  of  a  certain  compafs  of  ground 
within  the  foreft  of  /IJhdown.  And  we  read  of  the  vac- 
cary of  JVyrefdale  in  Cow.  Lane.  Rot.  Fin.  35  Edw.  3. 
fti.  23.     Cowetl,  edit.  1727. 

tIacrattUS,  The  cow-herd,  or  herdsman,  who  looks 
after  the  common  herd  of  cows.  See  his  office  defcribed 
in  Fletii,  lib.  2.  cap.  2. 

UaUiarC  DUCllum,  To  wage  a  combat ;  which  was 
when  a  peifon  challenged  any  other  to  decide  a  contro- 
vcrfy  by  camp  fight  or  duel,  and  threw  down  a  gaunt- 
let, or  the  like  fign  of  defiance,  which  if  the  other  took 
up,  this  was  vadiare  duellum,  as  it  were  to  give  and 
take  a  mutual  pledge  of  fighting,     dviell,  edit.  1727. 

Vol.  II.  N".  132. 
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©allUittt  moiCuitrrt,  Literally  a  mortgagej  !an<Js  of 
immoveable  got'ds  fo  pawned  or  engaged  to  the  creditbrj 
that  he  has  a  rieht  to  the  mean  prufiis  for  the  ule  of  hiS 
loan  or  debt.     See  Glanvile^  lib.  10.  cOp.  8. 

i^Cr  DaDiltm  poncrc.  To  take  fecurity,  ball,  or 
pledges  for  ihe  appearance  of  a  delinquent  in  fume  couft 
of  juftice.      Paroch.  antiq.  p.  334. 

tElnCjal)OnD,  {I'agatundus)  One  that  wanders  aboutj 
and  has  no  certain  dwelling ;  an  idle  fellow.  Rojiuc."!, 
vagabonds,  and  fturdy  beggars,  mentioned  in  divers  fta- 
tutes.     Cowetl,  edit.  ijzj.     See  5lagr'ant5. 

tSagrantS,  Giving  aims  to  a  perfon  able  to  worJ: 
prohibited,   23  Ed.  3.  y?.   \.  c.  7.    11  H.  7.   c.  2. 

To  be  imprifoned  by  the  CherifF,  25  Ed.  3.  Jl.  \r 
c.  7. 

Juftices  of  peace  13 c.  to  bind  vagrants  to  their  good 
behaviour,  7  R.  2.  c.  5. 

Roberdefmen,  drawlatches  and  fufpicious  perfons  to  be 
arretted,  5  Ed.  3.  c.  14. 

A  Servant  at  the  end  of  his  term  fliall  not  depait  out 
of  the  hundred,    1  2  ^.  2.  c.  3. 

Beggars  able  to  woik  (hall  be  fet  in  the  ftocks,   12  R: 

2.  c.  1  . 

Prifoners  arrived  from  beyond  fea  fhall  have  pafles 
from  the  magiftrates,    "stR,  2.  c,  8. 

Panifhment  of  vagrants  and  thofe  that  relieve  them,  19 
H.j.c.12.    22H.8.C.12.    27//.  8.^.25.     lEd.b.c. 

3.  3  y  4  £^.  6.  f.  J  6.    5  ds"  6  Ed.  6.  C.2.    2  is"  3  Ph. 
i^ M.  c.  5.    5  El.  c.  3.    i/^El.c.  4.   18  El.  3.    I  Jac.  1. 

'■•  7-    7  7"'-  '■  f.  4- 

The  punifhment  by  goaling,  boring  through  the  ear, 
isfc.  repealed,   35  El.  c.  7.  /.  24. 

Wandering  foldiers  or  mariners  (hall  fettle  to  labour, 
and  {hall  have  a  teftimonial  from  a  juftice  of  peace,  39 
El.  c.  17. 

General  privy  fearch  to  be  tnade  for  vagrants,  ^c.  7 
Jac.  I.  f.  4. 

For  apprehending  of  vagrants,  13  (^  14  Car.  2.  c,  12. 
/.  16.    12  Ann.Jl.  2.  c.  23. 

The  juftices  may  tranfport  rogues  and  vagrants,  135? 
14  Car.  2.  c.  12.  f.  23. 

Conftable  may  make  rates  for  re-imburfing  the  charge 
of  conveying  vagrants,    13  Ja"  14  Car.  2.  c.  18. 

Vagrants  pafted  by  conftables  to  be  brought  before  a 
juftice,  II  ^  12  IF.  2-  (t  18. 

Juftices  to  fet  down  the  rates  for  conveying  vagrants, 
I  Ann.  Ji.  2.  c.  13.  y.  6. 

Vagrants  to  be  put  into  the  Queen's  fea  fervicc,  2 
y  3  Ann.  t.b.  f.  \  6. 

Juftices  to  make  rates  for  conveying  vagrants,  5  Ann. 
c.  32. 

General  direflions  concerning  vagrants,  12  Ann.  Jl. 
2.  c.  23.    13  Geo.  2.  c.  24.     17  Geo.  2.  c.  5. 

Bieaking  out  of  houfe  of  corredion  felony,  17  Geo.  3. 
f.  5. /.  14. 

Dire£tions  for  pafling  them  into  Ireland,  Jerfey,  Guein- 
fey,  bfc.  17  Geo.  2.   c.  ^.  f.  14. 

Diredlions  concerning  women  delivered  in  the  flreet, 
17  Gto.  2.  c.  5.  f  25. 

Vagrants  whofe  fettlements  cannot  be  found,  may  be 
fent  to  the  plantations,    17  Geo.  2.  c.  5.  /  28. 

End-gatherers  to  be  deemed  rogues  and  vagrants,  i  j 
Geo.  I.  c.  23.  /  8. 

Players  ailing  within  five  miles  of  the  univeifi:ie?, 
deemed  vagabonds,  10  Geo.  2.  c.  19.  /  I.  or  adding 
without  licence,    10  Geo.  2.  c.  28. 

The  juftices  may  examine  a  vagrant  upon  oath,  and 
for  want  of  bail  commit  him  till  the  affixes,  25  Geo.  2. 
c.  36./    12. 

Method  of    conveying    vagrants,    26  Geo,  2.    c.   34, 

©iaicct,  tMalct,  or  Itanclcrt,  tElaDlat,  and  ©f.IIct, 

(Valettus  vel  ValeSla.  ^ui  juxta  dominum  vzA'w  feu  mi- 
niflrat;  Fr.  Valet,)  A  fervitor,  or  gentleman  of  the  pri- 
vy chamber,  according  to  Camden.  But  Seldcn  (in  his 
"Jitles  of  honour,  fol.  831.)  fays,  volets  anciently  fignifiid 
the  young  heirs  which  were  to  be  knighted,  or  young 
gentlemen  of  great  defcent  or  quality,  but  now  given 
to  thofe  of  the  rank  of  yeomen.  In  the  accounts  of  the 
8   Z  Inner 
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I'itnr  Temple  it  is  ufed  for  a  bencho's  cicik,  or  fervant ; 
the  butlers  Qf  the  houfe  corruptly  call  fhem  itarUts.  In 
Reg.  of  writs,  25  b.  valettus.  If  the  fi-eiiff  be  a  vade- 
IsiSt  of  the  crown,  ts'c.  Coke  on  Littleton,  fol.  156. 
Cowell,  edit.  1727. 

ClalCUtia,  The  value  or  price  of  any  thin;?.  Mahnf- 
bury  in  vita,  S.  Adhcuni,  cap.  10.  H'.veden,  p.  78 3. 
See  SlalUC. 

CHalffijCria,  The  kindred  of  the  (l^in,  one  on  the 
fathei's  fide,  and  another  on  the  mother's  iide,  to  prove 
that  he  was  a  Welchman:  It  is  mentioned  in  Sujluio 
jyalliee,  anno   12  E.  I.  cap.  4. 

t^altlC,  {Falentia,  Valor,)  Is  a  known  word,  yet  //'/? 
in  his  fymbol.  part  2.  tit.  lndiSlments>,  fe<5t.  70.  nicely 
diftinwuiflies  between  value  arid  prite:  His  words  are 
thefe  :  The  value  of  thufe  things  in  which  offences  are 
committed,  is  ufually  comprifed  in  indictments,  which 
feems  necefTary  in  theft  to  make  a  difference  from  petit 
larceny,  and  in  trejpafs  to  aggravate  the  fault,  and  in- 
creafc  the  fine  :  but  no  price  of  things /fr^  naturee,  may 
be  exprefTed,  as  of  deer,  hares,  i^c.  as  if  be  they  be  not 
in  parks  and  warrens,  which  is  a  liberty.  Stat.  8  Ed.  4. 
/  5.  nor  of  charteis  of  land.  And  where  the  number 
of  the  things  taken  ate  to  be  expre/Ted  in  the  in- 
di£tment,  as  of  young  doves  in  a  dove-houfe,  young 
hawks  in  a  wood,  there  muft  he  faid  [pretii)  or  [ad  vale n- 
tiam)  but  of  divers  dead  things  ad  valentiam,  and  not 
pretii  ;  of  coin  not  current  it  fhali  hn  pretii;  but  of  coin 
current  it  (hall  neither  be  faid  pretii  nor  ad  valentiam, 
for  the  value  and  price  thereof  is  certain.  Cowell,  edit. 
17.17.     See  21  Vin.  Abr.  537. 

tlalttC  of  mntfinge,  {Valore  nmritagHJ  Was  a  writ 
that  lay  for  the  lord,  liaving  proffered  covenable  marriage, 
to  the  infant,  without  difparagement,  if  he  refufed  to 
take  the  lord's  offer,  to  recover  the  value  of  the  marriage. 
Reg.  Orig.  fol.  164.  Old  nat.  brev.  fol.  90.  See  Pal- 
mer's cafe,  Co.  lib.  5.  fol.  126.  and  the  ftatute  12  Car. 
2.  cap.  24. 

iHantntiUS,  [Prtecurfor]  As  vantarius  Regis,  the 
Kind's  fore  footman  :  Richardus  RockefJe  miles  tenebat 
terras  Seataiia  per  ferjaniiam  rjje  vantarium  Regis  in  Gaf- 
(olgne,  donee  perufus  fuit  pari  folutarum  pretii  4d.  ;".  dum 
triv'Jfet  par  calcearum  pretii  4  d.  Rot.  de  finibus.  Term. 
Mich.  2  Ed.  2. 

JElariantC,  (Fariantia,    from  the  French  Varier,   i.  e. 
alterare)  Signifies  any  alteration  of  a  thing  formerly   laid 
in  a  plea,  or  where  the  declaration  in  a  caufe  differs  from 
the  writ,  or  from  the  deed   upon    which   it  is  grounded, 
tfff.  2  Lill.  Abr.  bit).     If  there  is  a  variance  between  the 
declaration  and  the  writ,  it  is  error  ;    and  the  writ   fhall 
abate.      And   if  there   appear  to  be   a   msterial   variance 
between  the  matter  pleaded  and  the  manner  of  pleading 
it    tiiis  is  not  a  good  plea  ;    for  the  manner  and  matter  o( 
pleading  ought   to  agree   in   fubftance,  or  there  will  be 
no  certainty  in    it.     Cr0.yac.4jg.      2  Lill.  bit).     But 
when  the  pleading  is  good  in  fubftance,   a  fmall   variance 
fhall  not  hurt.      -^Mod.  227.  If  the  record  of  nifi  prius 
.    agrees   with   the  declaration  delivered,  a  Tari^tion  from 
the  iflue  is  not  material.      2  Strange  1131.      Where  the 
original  writ  varies  from  the  declaration,  it  is  not  remedied 
by  any  ftatute  of  Jeofails,    c^  Rep.  21-  There  was  a  variance 
between  the  writ  and  declaratton,  in   an  aftion  of  the 
cafe,  the  one  being  for   more   than    the  other,  and   tbo' 
the  plaintiff  had  a  verdid,   he  could  not   get  judgment  : 
It  was  held,  that  it  was   not  helped   by   the  ffatute   18 
Eliz.  for  that  ftatute  helps  when  there  is  no  writ,  rot 
where  there  is  one  that  varies  in   fubffance  from   the  de- 
claration. 2  Cro.^iq.  In  ejedlment,  the  original  was  tefted 
24  Jan.  and  the  ejedment  fiippofed  to  be  31  Jan.  in  the 
fame  year;    the  plaintiff  bad  a  verJi£t,  and   this  was  af- 
figned  for  error,   viz,   that  theorig'nal  was  taken  out  be- 
fore there  was  any  caufe  of  adion,  and  beirg  certified  to 
be  between  the  fame  parties,  and  of  the  fame  land,  in  the 
fame  term,  it  was  adjudged   ill,  and  not   to  warrant  the 
declaration;     and  thereupon  the  judnir.ent  wa';    rcveifed. 
Cro.  Car.  98,  205.      See   21    I'm.    Abr.   tit.  Variance. 

CtafTal,  {Vajfallus)  Sign.fics  hmi  that  holds  land  in  fee 
of  his  lord  ;  we  call  him  more  ufually  a  tenant  in  fee, 
whereof  foin«  owe   fidelity  and    fervice,  and   are  called 
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voffaUl  juiali.  Skene  de  veibor,  f'gnif.  verb.  Ligeantia., 
faith  that  vajfallus  is  divided  into  homologum  tsf  non  homa- 
logum.  Homologus  is  he  that  fweareth  fervice  with  ex- 
ception of  a  higher  lord,  and  non  homologus  is  he  that 
fweareth  without  exception,  all  one  with  Ugeus.  And 
the  fume  author,  verb.  Vajfallus,  faith,  that  it  is  vajfallus 
qitaft  haffallus,  i.  inferior  focim,  becaufe  the  vajfal  is  in- 
ferior to  his  mafter,  and  muft  ferve  and  reverence  him; 
and  yet  he  is  in  a  manner  his  companion,  becaufe 
each  of  thtm  is  obliged  to  the  other.  Cotvell,  edit, 
1727. 

ClalT<",lao;C,  Signifies  the  ftate  of  a  vafTal,  or  fervitude 
and  deperidance  on  a  furpctior  lord:  Liege  vajfalage  be- 
longed only  to  the  King.   Jdc. 

QlaftO,  Is  a  writ  that  lies  for  the  heir  againft  the  te- 
nant for  term  of  life  cr  of  years,  for  making  waile ; 
or  for  him  in  the  reverfien  or  remainder.  F.  N.  B.fol. 
55.  Reg.  Orig,  fol.  72  da'  76.  and  Reg.  Judic.  Jol.  17, 
21,    23  y  69.   vide  b  E.  \.  cap.  5. 

^taftum,  A  wafte  or  common  lying  open  to  the  cattle 
of  all  tenants  who  have  a  tight  of  commbning.  Paroch. 
Antiq.  171. 

tlnttitin  i^o^cOfae  tri  J15ofci,  Tliat  pan  of  a  foreft 

or  wood,  wherein  the  trees  and  underwood  were  fo  de- 
ftro)'ed,  that  it  lay  in  a  manner  wafle  and  barren.  Pa- 
roch. Antiq.  p.  35  I. 

QlaUafo^,  or  tClaltiafOJI,  Is  one  that  in  dignity  is  next 
to  a  baron.  Camd.  Brit,  pag.iog.  Bra£lon,  lib.i.  c.S, 
fays  thus  of  them,  Sunt  (s?  alii  potentes  regtii,  qui  dicun- 
tur  barones,  hoc  tji,  rcbur  belli  ;  Junt  fS*  alii  qui  dicuniur 
vavafores,  viri  magnes  dignitatis.  Vav^foT  enim  nihil  me' 
lius  dici  poterit  quam  vas  fortitum  ad  valetudinem,  Sfie 
Camd.  188. 

<!Ial)afojp,  {Vavaforia,)  The  lands  that  a  wi;fl/«r  held. 
Brait,   lib.  2.  c.  39. 

Sleal^ifponcp.  The  tenants  of  one  of  the  tithings 
within  the  manor  of  Bradford  in  TViltfhire,  pay  a  yearly 
rent  by  this  name  to  their  lord,  the  marquefs  of  IVincbe- 
Jler,  which  is  in  lieu  of  veal  paid  formerly  in  kind. 
Cowell,  edit.  1727. 

^ICrtigal  S^miciatium,  Is  applied  to  money  or  fines 
paid  to  the  King,  to  defray  the  charge  he  is  at  in  main- 
taining the  courts  of  juftice,  and  proteflion  of  the  people, 

3  ^"^^^  33- 

df  JOIICJJ,  {Vifores,  from  the  French  voir,  videre,  in- 
ttieri,)  Are  fuch  as  are  fent  by  the  court  to  take  view 
of  any  place  in  qijeflion  for  the  better  decifion  of  the 
right.  Old  Nat.  Brev.  Jol.  112.  So  likewife  BraHon 
ufes  it,  lib.  5.  trail.  3.  cap.  8.  It  fignifies  alfo  fuch  as 
are  fent  to  view  thofe  that  effoign  themfislves  de  mala  le- 
£ii.  whether  they  be  in  truth  fo  fick  as  they  cannot  ap- 
pear, or  whether  they  counterfeit.  Bra£1.  lib.  5.  trali. 
2.  cap.  lots'  14.  Laftly,  It  is  ufed  for  thofe  that  are 
appointed  to  view  an  offence,  as  a  man  murthered,  or  a 
virgin  ravifhed,  ijfc.     Cowell,  edit.  1727.  See  viilicl))« 

tLltltrarta,  [Minijlerium  de  Veltraria,J  The  ofEce  of 
dog-leader  or  acourfer.      Rot.  Pip.  5  Steph. 

QcItrattUS,  One  who  leads  grey-hounds,  which  dogs 
in  Germany  are  called  JFelters,  in  Italy  Veltro's,  in  France 
Viautres,  Vautres.  And  lands  are  he\d  per  Jervitium  in- 
veniend.  unum  veltrarium  canes  ducere,  is'c.  Blount's  Te- 
nures, pag.  9. 

Ocltim  qitaDjageftmalC,  A  veil  or  piece  of  hanging 
drawn  before  the  altar  in  Lent,  as  a  token  of  mourning 
and  forrow.      Synod.  Exon.   Ann.  12 1 7.  c.  12. 

tlCnntia,  Ate  thofe  be.ifts  v/hich  are  caught  in  the 
woods  by  hunting.      Leg.  Canut.  cap.  108. 

OcnatiO,  Was  fometimes  ufed  for  the  exercife  of 
hunting,  but  more  often  for  the  prey  taken,  or  venifon. 
If  any  hunted  without  licence  within  the  liberties  of 
the  King's  fotefts,  a  itvcrt  penalty  was  impofed  at  the 
next  fwainmote ;  which  fines  and  amerciaments  were 
not  allowed  to  the  foreffer,  but  commonly  referved  to 
the  King.     So  when  fVilliam  Fitz- Nigel  enjoyed   feveral 

privileees  as  forefter  of  Bernwode,   it  was Exceptis  in- 

diSiamentis  de  viridi  £3"  venationc,  qua  Domino  Regi  cmni' 
no  refervabantur.      Pjroch.  Antiq.  p.  73. 

mnitittiont  trponag,  Is  a   writ  judicial,  direfled  to 

the  urnler  fheriff,  commanding  him  to   fell  goods  which 

2  he 
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he  hath  formerly  by  commandment  taken  into  his  l.anJ-, 
for  the  fatisfying  a  judgment  given  in  the  King's  court. 
Reg.  Judic.  fol.  33.  and  Stat.    J^Car.  2.  cnp.  21. 

ffiUntlitO?  iftCgtiS,  The  Kino's  feller  or  fales-man  ; 
the  perfon  who  cxpofed  to  fale  thofe  goods  and  chattels 
which  were  feifed  and   diftrained  to  anfwer  any  debt  due 

to  the  King. Philippus  de  Lardincr  clamat  ejfe  vendi- 

toreni  Domini  Re^is  de  feodo  in  com.  Ebor.  dc  omnibus  re- 
bus qua  vendi  dtbcnt  pro  dehito  Domini  Rrgis,  vel  ctiam 
^ro  Awro  Regina:  :  ha,  videlicet,  quod  ipje  vel  certus  Juus 
ettornatus  ihit  ad  mandutum  vicecomitis  de  loco  in  locum  in- 
fra com.  fumptibui  fuis  ad  pradiilas  venditioves  faciendas ; 
fee  capiat  de  unaquaqua  venditione  pro  feodo  fuo  xxxii  den. 
^0  warrant.  Ebor.  Temp.  Ed.  i.  Which  Irberty  was 
afterwards  feifed  into  the  King's  hands  for  the  abufe  there- 
of, as  appears  by  the  great  roll  in  the  Pipe-oiBce.  /Inno 
1  Ed.  f. 

tacntiO^  anB  tlCnUeC.  Vendor  is  a  perfon  who  fells 
any  thing,  and  vendee  the  perfon  to  whom  it  is  fold. 
Where  a  man  fells  a  thing  to  another,  it  is  implied  that 
the  vendor  fhall  make  afllirance  by  bill  of  fale  to  the  ven- 
dee, but  not  unlefs  it  he  demanded  ;  Per  Finch  Chancel- 
lor. 2  Chan,  cafes  5.  Mich.  32  Car.  2.  Legate  v. 
Hocktuood. 

A  verbal  fale  was  made  of  a  third  part  of  a  (hip  to  B. 

B.  gives  bond  for  the  money,  and  the  (hip  is  delivered 
into  his  poffeflion  ;  B.  demands  a  bill  of  fale  of  the  ven- 
dor, without  which  he  cannot  make  a  fatisfacflory  title 
to  any  other  perfon.  Vendor  refufes,  U.  fends  thefhip  a 
voyage,  and  after  fues  to  have  his  bond  delivered  up. 
Vendor  then  offers  a  bill  of  fale.  B.  refufes.  Decreed 
the  bond  to  be  delivered  up,  and  the  third  part,  tfc.  re-af- 
figned  to  the  defendant.  2  Chan.  Cafes  5.  Mich.  32 
Car.  2.  Legate  v.  Hockwood.  See  JEill  Of  ^ale,  and 
21  Vin.  Abr.  tit.  Vendor  and  Vendee. 

ZECttClIa,  Is  a  narrow  or  (trait  way  :  It  is  mentioned 
in  the  Monajl.   I  torn.  fag.  408. 

JHtCtxia,  Is  a  kneeling  or  low  proftration  on  the  ground 
Ofed  by  penitents.     Walfmgham,  pag.  ig6. 

tElCniCC  fattag,  a  writ  judicial  awarded  to  the  (heriflf 
tocaufe  a  jury  of  the  neighbourhood  to  appear,  when  a 
Caufe  is  brought  to  KTue,  to  try  the  fame  ;  and  if  the 
jury  come  not  at  the  day  of  this  writ,  then  there  fliall  go 
a  habeas  corpora,  and  after  a  diftrefs  until  they  appear. 
Old  Nat.  Br.  157.  But  where  a  venire  omits  part  of  the 
tffue  to  be  tried,  or  any  of  the  parties ;  if  a  juror  is  named 
Jn  the  habeas  corpora,  by  a  name  difFerent  from  that  in 
the  venire  ;  or  a  juror  returned  on  fuch  a  panel  is  omit- 
ted in  the  habeas  corpora  ;  or  a  venire  or  dijiringas  are  if- 
fucd  without  any  award  on  the  roll  to  warrant  them  ;  it 
•will  be  ill,  and  is  faid  to  be  a  difcontinuance.   2  Hawk.  P. 

C.  298,  299.  A  venire  facias  ought  to  be  de  aliguo  vicuie- 
to;  and  venire  de  vicineto  civitatis,  is  good  without  nam- 
ing of  the  parifh  within  the  city  out  of  which  the  jurors 
are  fummoned.  %Ltll-  633,  636.  Though  it  hath  been 
held,  that  the  venire  facias  may  be  of  a  tooi-n,  parifh, 
manor,  or  any  place  known,  called  a  lieu  conus  ;  but  not 
of  a  city  or  county.  Cro.  Eliz.  260.  And  yet  where  a 
venue  cannot  come  from  a  vill,  hamlet,  i^c.  there  it  muft 
be  de  corpore  comitatus,  to  prevent  failure  of  jufiice,  be- 
fore the  fiat.  4  ftf  5  Ann.  by  which  a£l  a  venire  facias 
may  be  from  the  body  of  the  county,  is^c.  In  an  infor- 
mation againft  a  county  for  not  repairing  a  bridge,  it 
Was  held,  that  the  attorney  general  might  take  a  venire  to 
any  adjacent  county  ;  and  that  it  might  be  de  corpore  of 
the  whole,  or  de  vicineto  of  fome  particular  place  therein 
next  adjoining.  Trin.  3  Ann.  3.  Salk.  381.  The 
plaintiff  in  ajfumpftt  declared  upon  a  pri  mife  made  at 
Alaidjlone  in  Kent;  and  upon  non  ajfumpjit  pleaded,  the 
venire  facias  was  de  vicineto  villa  £5f  parochia  de  Aleiid- 
fione,  and  a  trial  was  had  :  But  it  was  refolved  to  be  an  in- 

fufficient  trial,  becaufe  the  Wi?«rr^  ought  to  be  of  a  larger 
precindt  than  the  plaintiff  himfelf  had  alleged  in  his  de- 
claration.    Yelv.  \0i,.     See  31urp. 

Venire  facias.  Is  alfo  the  common  procefs  upon  any 
prefentment,  being  in  nature  of  a  fummonsfor  the  party 
to  appear  ;  and  this  is  a  proper  procefs  to  be  firft  awarded 
on  an  indiflment  for  any  crime,  under  the  degree  of 
tiMfon,  or  felony,  or  maihem,  except  in  fuch  cafes  where 
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in  o'lier  procefs  is  direded  by  ftatute:  And  if  It  appears 
by  the  return  to  fuch  venire,  that  the  party  has  lands  in 
the  county  whereby  he  may  be  diftrained,  the  diftrefs  in- 
finite fhdll  be  awarded  till  he  do  appear  ;  and  he  (hjll 
forfeit  on  every  default,  fo  much  as  the  Hicriff  returns 
upon  him  in  iffues  :  But  if  a  nihil  be  returned,  a  capias, 
alias,  and  pluries,  fhal!  iffue,  i^c.  2  Haivk.  283.  The 
venire  facias  ad  refpondendum  may  be  without  a  day  cer- 
tain, becaufe  by  an  appearance  the  fault  in  this  procefs  is 
cured  ;  but  a  venire  facias  ad  triand.  exitum  mufl  be  re- 
turnable on  a  day  certain,  t^c.      3  Solk.  371. 

SlCUiinrC,  Is  the  book  of  ccclefiajlicus  ;  fo  called  be- 
caufe of  the  Venite  exultcmus  domino,  jubilate  Deo,  (jfc. 
writ  in  the  hymn-book  or  Pfalter  as  it  is  appointed  to 
be  fung,  (s'c.  It  often  occurs  in  the  hiftory  of  our  Eng- 
lifli  fynods;  and  is  called  venitarium.     Mon.  Ang.  torn.  3. 

K?:  332. 

SlcntCr,  Signifies  the  belly;  but  is  alfo  ufcd  for  the 
children  by  a  woman  of  one  marriage:  There  is  in  law 
a  firff  anJ  fecond  venter,  l^c.  where  a  man  hath  children" 
by  fcverai  wives  ;  and  how  they  (hall  take  in  difcents  of 
lands   fte  SDcffEUt. 

tmciitve  infptmnllO,  Is  a  writ  for  the  fearch  of  a  wo- 
man  that  faith  (he  is  with  child,  and  thereby  with-hold' 
eth  land  from  him  that  is  next  heir  at  law.  R'gif}.  Orig. 
fol.  227. 

Sir  F.  IV.  died,  his  lady  enfeint.  P.  who  married  Sir 
F.  IV.\  eldeft  daughter,  and  who  had  the  greateft  part  of 
the  eftate  fettled  on  him  upon  the  marriage  in  default  of 
illue  male,  attempted  to  fuffer  a  common  recovery,  in  order 
to  bar  the  remainder  in  ufe,  limited  to  the  firft  fon  of  Sir  F. 
and  fo  disinherit  the  iffue  en  ventre  fa  mere.  The  widow  of 
Sir^  petitioned  the  judges  and  the  lords  in  council,  to  ffay 
his  proceedings,  fuggefting  that  (lie  was  with  child  ;  which 
was  granted.  Whereupon  P.  fuggefled  in  Chancery,  that 
(he  was  not  with  child,  but  by  fuch  pretence  detained  the 
evidences  of  the  lands,  and  (topped  his  fuffcring  a  reco- 
very, and  prayed  the  writ  de  ventre  infpiciendo,  which 
was  granted.  Whereupon  the  (heriff  of  London,  with  a 
jury  of  women,  whereof  two  were  midwives,  came  to 
the  lady's  houfe,  and  into  her  chamber,  and  font  to  her 
the  women,  fworn  by  the  flieriffs  before,  to  fearch,  try, 
and  fpeak  the  truth  whether  fhe  was  with  child  or  not. 
The  men  all  went  out,  and  the  women  fearched  the  la- 
dy, and  gave  their  verdift  that  (he  was  with  child  ; 
whereupon  the  (heriffs  returned  the  writ  accordingly. 
Alcor  523.  pi.  692.  39  Eliz.  Dame  tVilloughbys 
cafe. 

A  widow  married  again  within  a  week  after  the  death 
of  her  firfl:  hufband,  whofe  coufin  and  heir  brought  the 
v/t\k.  de  ventre  infpiciendo,  direcSted  to  the  (heriff  of  Lon- 
don; who  returned,  that  he  caufed  her  to  be  fearched  by 
fuch  matrons,  who  found  her  with  child,  and  quod  pari- 
tura  fuit  within  20  weeks.  It  was  then  prayed  that  the 
(heriff  might  take  her  into  cuftody,  and  keep  her  till  (he 
was  delivered.  But  becaufe  (he  ought  to  live  with  her 
hufband,  the  court  would  not  take  her  from  him,  he  en- 
tering into  a  recognizance,  that  (he  fhould  not  remove 
from  his  then  dwelling- houfe,  and  that  one  or  two  of 
the  women  returned  by  the  (heriff  (hould  kt  her  every 
day,  and  that  two  or  three  of  them  be  prefent  at  the  de- 
livery; and  a  writ  was  awarded  accordingly  to  the  (heriff 
of  Surrey.  And  afterwards  (he  was  deliveied  of  a  da:jgh- 
ter,  who  was  found  by  inquifition  to  be  the  daughter  and 
heir  of  the  firft  hufband.  Cro.  J.  685.  pi.  2.  Pofch. 
22jac.B.R.  Theaker's  cz{e.  See  21  Fin.  Abr.  s^j, 
548. 

CUCTtUC,  {Vicinetum,  or  Vifnettm,)  Is  taken  for  a  neigh- 
bouring place,  locus  quern  vicini  habitant :  It  is  the  pkce 
from  whence  a  jury  are  to  come  for  trial  of  caufes.  F. 
N.  B.  115. 

The  moft  general  rules  refpe£ling  the  neceffiiy  of  a  ve- 
nue are,  that  a  venue  is  neceffary  in  all  cafes  where  the 
matter  is  traverfable,  or  where  it  affeifts  the  right  of  the 
a£tion  ;  but  where  it  merely  regards  the  perfon,  or  con- 
cerns damages  only,  there  a  venue  is  not  neceffary.  5 
Bac.  Abr.  325. 

In  an  atfiion  on  the  Cafe  the  rfefendantpleaded  in  abate- 
ment, that  tlie  plaintiff  was  an  alien  enemy,  and  laid  no 

venue: 
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Virtue:  Anil  on  demurrer  it  was  adjudged  to  hive  been 
well  pleaded,  and  the  plaintiff  might  have  replied,  that 
he  was  born  in  ^'wf/aW  generally.  But  if  fuch  a  matter 
is  pleaded  in  bar,  it  muft  be  pleaded  with  a  vinue,  and 
the  plaintiff  fliould  reply,  that  he  was  born  in  fuch  a 
place  in  England,  and  in  the  principal  cafe  judgment 
was  given,  quod  billa  cajfetur.  2  Ld.  Raym.  1243. 
Pie  V.  Cooper. 

Matters  touching  the  perfon,  as  privilege  of  attorney, 
may  be  pleaded  without  a  venue,  and  be  tried  where  tl  e 
writ  is  brought,  2  Ld.  Raym.  1172,  1173.  Scawen 
v.  Garret. 

In  covenant  againft  one  as  aflignee,  there  is  no  need 
of  laying  any  venue,  becaufe  an  affignment  is  always  in- 
tended to  be  made  on  the  lands  afTigned  :  per  Cur.  Carth. 
256.      Huckle  V.  //Jr. 

But  a  confideration  executory  is  traverfable,  and  there- 
fore a  venue  muft  be  laid.  Cro.  Eliz.  8S0,  The  Lady 
Shandos  v.  Simp/cn. 

Where  the  judgment  is  upon  a  nihil  dicit,  the  want 
of  a  venue  is  not  material  to  fet  it  afide,  becaulc  the  en- 
quiry is  not  to  be  of  any  thing  befides  damages,  which 
may  be  enquired  by  any  jurors  in  the  county,  i  LutXJu. 
225.      Remington  v.  'tailor. 

It  is  a  general  principle,  that  the  want  of  a  venue  is 
only  curable  by  fuch  plea  as  admits  the  fa£l  for  the  trial 
whereof  it  was  necefTary  to  lay  a  venue :  Or  by  a  verdidl. 
6  Mod.  222.  3  Sali.  381.  Thus  the  want  of  a  venue 
is  aided  by  pleading  over ;  as  where  in  trefpafs  the  de- 
fendant pleaded  a  fubmiffion  to  an  award,  and  that  an 
award  was  made,  which  he  had  performed,  but  laid  no 
venue  where  the  performance  was.  The  plaintiff  replied 
another  award  and  the  defendant  tendered  ifTue  upon  it, 
whereupon  the  plaintiff  demurred.  Holt  Chief  Juflice 
faid,  that  the  want  of  a  venue  was  aided  by  the  pleading 
over.     Ld.  Ruym.   1039.     Purjlow  v.  Baily. 

So  in  debt  upon  bond,  tho'  no  venue  is  laid  where  the 
bond  was  made,  yet  if  the  defendant  pleads  a  releafe, 
this  admits  the  bond,  and  aids  the  want  of  a  venue  ;  per 
Holt  Chief  Juflice.  But  if  the  defendant  had  demurred, 
the  want  of  a  venue  had  been  ill.  Ld.  Raym.  1040. 
Purjlow  V.  Baiiy, 

i  By  the  16  b"  17  Car.  8.  c.  8.  the  want  of  a  venue  is 
aided  after  verdicS;  and  this  in  cafes  not  only  where 
there  is  a  wrong  venue,  but  alfo  where  the  caufe  is 
tried  in  a  wrong  county,  as  appears  from  the  following 
cafes.  I  Suund.  246.  Craft  v.  Boite.  S.  C.  Raym.  181. 
by  the  name  of  Craft  v.  Winter.  And  it  is  there  added, 
that  the  defendant  might  have  demurred  upan  it. 

Many  niceties  which  were  formerly  to  be  obferved  with 
refpe£t  to  the  laying  of  the  venue,  are  now  removed  by 
the  4  iif  5  Ann.  cap.  16.  which  enacfls,  *  That  every 
venire  facias  for  the  trial  of  any  iffue  in  any  adion  or 
fuit,  mall  be  awarded  of  the  body  of  the  proper  county 
where  fuch  iflue  is  triable.'  And  fee  Stat.  24  Geo.  2. 
c.  18.  which  extends  this  ^Gt  to  trials  of  iflues  on  penal 
ftatutes. 

The  venue  in  the  declaration  was  laid  at  Leek,  and 
not  at  Leek  in  the  county  aforefaid.  Defendant  de- 
murred, and  fliewed  the  want  of  a  proper  ti^nw^  for  caufe, 
plaintiff  joined  in  demurrer,  and  upon  argument  the 
court  gave  judgment  for  the  plaintiff.  It  was  held  fuf- 
ficient  according  to  the  courfe  of  the  court  to  lay  the 
venue  at  Leek  which  has  reference  to  the  county  in  the 
margin;  and  fince  by  the  aft  of  parliament  the  venire 
facias  is  to  be  awarded  de  corpore  comitatus,  it  is  not  ne- 
ce.Tary  that  any  particular  place  in  the  county  be  laid. 
I  Barnes's  notes  in  C.  B.  342.     Spooner  v.  Milward. 

It  is  a  general  rule  likewife,  that  the  county  in  the 
margin  of  a  declaration  will  help  the  venue  laid  in  the 
body  of  it,  but  will  not  hurt  it ;  as  appears  from  the 
following  cafes. 

In  the  margin  flood  the  word  Norfolk,  in  the  body  of 
the  declaration,  the  venue  was  laid  at  the  city  of  Nor- 
wich, in  the  county  of  the  fame  city  throughout.  The 
plaintiff  executed  a  writ  of  inquiry  of  damages  direfled 
to  the  (heriff  of  the  city  of  Norwich.  Had  no  venue 
been  laid  in  the  body  of  the  declaration,  reference  muft 
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i  be  had  to  the  margin  ;  but  where  a  proper  venue  is  laid  in 

the   body   of  the  declaration,    the  word    in   the  margin 

i  fhall  not  vitiate  it,   far  it  is  a  ieofail  which  is  helped  "by 

the  4  y  5  Ann.  cap.  16.      I  Barnes's  wtes  in  C.  B.  345, 

Hovufe  V.  Hafelivcod. 

It  is  to  be  obferved  however,  that  in  all  real  anions 
the  venue  ought  to  be  laid  in  that  county  wheie  the 
thing  is  for  which  the  aiSion  is  brought  ;  for  being  local 
it  is  only  triable  there;  whereas  matters  which  are 
tran  fitory  may  be  tried  in  any  county.  2  Lill.  Abr 
782. 

In  an  aftion  of  debt  brought  for  rent  due  for  land 
upon  a  leafe  under  hand  and  feal,  where  there  is  no 
privity  of  contrafl,  as  a^ainlt  an  aflignee,  bfc.  the  venue 
muft  not  be  laid  out  of  the  county  where  the  land  lies 
for  which  the  rent  is  due  ;  for  the  adiion  is,  for  want  of 
privity  of  conttadt,  become  a  local  aition,  ratione  terrte 
out  of  which  the  rents  are  ifFuing,  and  not  tranfitory  : 
But  where  the  aftion  is  brought  by  the  lelTor  againft  the 
leffee,  there  being  privity  of  contta£i,  the  adlion  is  tran- 
fitory, and  the  demife  may  be  laid  to  be  made  in  any 
other  county  than  that  where  the  land  lies.  2  Lill.  Abr. 
782,783.' 

With  refpefl:  to  criminal  cafes  it  is  ordained  by  the 
ftatute  21  Jac.  I.  cap.  4.  that  all  informations  en  penal 
ftatutes  fliall  be  be  laid  in  the  counties  where  the  offences 
were  committed.  And  upon  this  ftatute  the  following 
points  have  been  adjudged.  21  Jac.  c.  4,  Sec  5 
Bac.  Abr.  327,   329. 

lElCVliCl'O^,  (Viridarius,  from  the  French  Verdeur,  i. 
cujios  ncmoris,)  is  a  "judicial  officer  of  the  King's  foreftj 
chofen  by  the  King's  writ  in  the  full  county  of  the  fame 
{hire,  within  the  foreft  where  he  dwells ;  and  is  fworn 
to  maintain  and  keep  the  affixes  of  the  foreft,  and  to 
view,  receive  and  enroll  the  attachments  and  prefent- 
ments  of  all  manner  of  trefpafies  of  vert  and  venifon 
in  the  foreft.  Alanvcood,  part  I.  pag.  332.  His  o{Ece 
is  properly  to  look  to  the  vert,  and  fee  it  well  main- 
tained. Cromp.  Jur.  fol.  165.  His  oath,  fee  and  au- 
thority, you  may  fee  in  Manwood,  part  i,  pag.  51.  He 
is  to  fit  in  the  Court  of  attachment,  to  fee  the  attachments 
of  tlie  foreft,  to  receive  the  fame  of  the  forefters  and  wood- 
wards that  prefent  them,  and  then  to  enter  them  into 
their  rolls.     Cowell  edit,    1727. 

tmCCUiCt,  (VerediSlum,  quaft  diilum  veritatis)  Is  the  an- 
fwer  of  a  jury  made  upon  any  caufe,  civil  or  criminal 
committed  by  the  court  to  their  examination.  And  this  is 
two-fold,  general  or  fpecial ;  a  general  verdi£i  is  that 
[Staundf.  PI.  Cor.  lib.  3.  cap.  9.)  which  is  given  or  brought 
into  the  court  in  like  general  terms  to  the  general  ij^ 
fue;  as  in  an  afiion  of  diileifin,  the  defendant  pleadeth, 
no  wrong,  no  dijjeifin  ;  then  the  iffue  is  general,  whether 
the  fadt  be  a  wrong  or  not,  which  being  committed 
to  the  jury,  they  upon  confideration  of  their  evidence 
come  in  and  fay,  either  for  the  plaintiff,  that  it  is  a 
wrong  and  dlffeifin  ;  or  for  the  defendant,  that  is  no 
wrong,  no  diffeifin.  A  fpecial  verdiii  is,  when  they  fay  at 
large,  that  fuch  a  thing  and  fuch  a  thing  they  find  to  be 
done  by  the  defendant  or  tenant,  fo  declaring  thcxourfe 
of  the  fa£l,  as  in  their  opinion  it  is  proved  ;  and  as  to 
the  law  uporl  the  fa<£t,  they  pray  the  judgment  of  the 
court:  And  th\s  fpecial  verdiSi,  if  it  contain  any  ample 
declaration  of  the  caufe  from  the  beginning  to  the  end, 
is  alfo  called  a  verdiil  at  large,  whe,-Qof  read  examples 
in  Staundf.  ubi  fupra,  and  Co.  on  Lit.  fol.  228. 
Cowell,  edit.  1727. 

Verdidl  de  bene  ejfe  is  a  conditional  verdift,  the  valid- 
ity of  which  depends  upon  fomething  fubfequent  to  the 
taking  thereof.     5  Bac.  Abr.  284. 

If  the  judge  before  whom  a  caufe  is  tried  has  a  doubt 
as  to  the  propriety  of  taking  a  verdift,  he  may  diredt  the 
jury  to  find  one  de  bene  eJfe;  and  if  it  (hall  upon  confider- 
ation be  thought  r.rht  to  have  taken  the  verdidi,  it  fliall 
be  abfolute.      Broun  Meth.    13. 

If  an  aflion  of  deb:  be  brought  againft  hufband  and  wife, 
and  at  the  trial  of  the  caufe  the  wife  make  default,  and  a 
proteftion  be  caft  for  her,  the  judge  may  direS  the  jury 
to  find  a   verdift  de  bene  ■•ffe ;    and  if  the  prote<£tion  be 
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difallowed   at   the   day  in    bank,    the  verdi£l    (hall    be 
abfolute.     Bro.  Prcieii.  pi.  30. 

A  privy  verdidt  is  fo  called,  becaufe  what  is  thereby 
found  ought  to  be  a  fecret  to  the  parties  until  a  verdid 
is  piven  in  open  court,     i  Injl.  228. 

The  giving  of  a  privy  verdidt  is  only  permitted  for  the 
eafe  of  the  jury,  that  they  may  refrefh  themfelves  i  for 
if  either  the  judge  or  any  one  of  the  jurors  happen  to 
die  before  a  verdi(fl  is  given  in  open  court,  the  privy 
verdi£l  is  not  binding  upon  either  party.  Plowd.  2ii. 
Sounder  $  v.  Freeman.   Dyer  217.  Moor  33. 

The  jury  may  by  a  verdidt  given  in  open  court  find 
difFerenily  from  what  they  have  before  found  by  a  privy 
verdidl.      i  Injf.  227.  Moor  2"^' 

The  jury,  who  had  by  a  privy  verdidl  found  for  the 
defendant,  did  at  the  next  fitting  of  the  court  by  a  ver- 
didl  given  in  open  court  find  for  the  plaintiff.  Both  ver- 
didls  being  returned  upon  the  pojlea^  it  was  holden  that 
the  latter  fhould  ftand  j  et  per  Cur:  the  verdidt  given  in 
open  court  is  the  true  verdidt,  the  other  being  only  al- 
lowed for  the  eafe  of  the  jurors,  that  they  may  refrefh 
themfelves.  Plowd.  Hi.  Saunders  v.  Freeman.  Dyer 
217. 

It  is  in  one  book  laid  down,  that  a  privy  verdidt  can- 
not be  given  in  any  cafe  of  life  or  member,  i  InJl. 
227. 

In  other  books  it  is  faid  that  a  privy  verdidt  cannot  be 
given  in  any  cafe  of  felony  ;  becaufe  the  jury  are  diredt- 
ed  and  ought  in  every  fuch  cafe  to  look  upon  the  prifo- 
ner  when  they  give  a  verdidt.  Raym.  193.  Rex  v. 
Ladjingham.     i  Ventr.  97. 

But  it  is  in  thefe  books  faid,  that  in  any  criminal 
cafe  wherein  the  perfonal  appearance  of  the  defendant  is 
difpenfed  with,  the  jury  may  give  a  privy  verdidt,  and 
that  it  is  ufual  fo  to  do.  Raym.  193. j  Rex  v.  Lad- 
jingham.    I  Ventr.  97. 

In  an  information  for  a  mifdemeanor  the  jury  had  gi- 
ven a  privy  verdidt.  The  verdidt  afterwards  given  in 
court  was  upon  this  account  objedted  toj  but  it,  was 
holden  to  be  a  good  one.  Raym.  193.  Rex  v.  Lad- 
jingham,   I  Ventr.  97. 

A  general  verdidt  is  fo  called,  becaufe  the  matter  in 
ifTueis  thereby  found  generally.  If  iffue  be  joined  upon  the 
plea  of  not  guilty,  and  the  jury  find  either  that  the  defen- 
dant is  guilty,  or  that  he  is  not  guilty,  this  is  a  general 
verdidt :  And  wherever  the  jury  mean  to  find  a  general 
verdidt,  they  cannot  find  any  particular  fadt  fpecially.  5 
Bac.  Abr.  285. 

If  the  venue  in  an  adtion  of  affault  and  battery  be 
laid  in  the  pari(h  of  A.  the  jury  (ball  not  be  received  to 
fay,  that  the  defendant  is  not  guilty  in  the  parifh  of  A. 
for  the  jury  muft  in  fuch  cafe  find  a  fpecial  verdidt,  or 
they  muft  find  generally,  either  that  the  defendant  is,  or 
that  he  is  not  guilty,      i  Roll.  Abr.  694.  U.  pi.  i. 

A  jury  may  in  all  cafes,  if  they  will  take  upon  them- 
felves the  knowledge  of  the  law,  find  a  general  verdidt  j 
'  but  it  is  dangerous  for  them  fo  to  do  ;  for  if  they  mif- 
take  ihe  law  they  run  themfelves  into  the  danger  of  an 
attaint.  It  is  tb-erefore  the  fafeft  way  for  a  jury  in  every 
doubtful  cafe  to  find  a  fpecial  verdidt.  i  Inji.  228.  4 
Rep.  54. 

Of  a  fpecial  verdi£}, 

A  fpecial  verdidt  is  fo  called,  becaufe  the  matter  in 
iflue  is  thereby  found  fpecially.     5  Bac.  Abr.  286. 

It  feems  to  have  been  always  holden  clearly,  that  where 
the  general  ilTue  is  pleaded,  and  iffue  is  thereupon  joined, 
the  jury  may  find  a  fpecial  vhd\€t.  Bro,  Verd,  pi.  45.  pi. 
56.  pi  85. 

It  is  laid  down  in  fome  books,  that  if  iffue  be  joined 
upon  a  fpecial  plea,  the  jury  cannot  find  a  fpecial  verdidt. 
Bro.  Verd.pl.  45.   Dyer  117. 

But  it  is  laid  down  in  one  book,  that  altho'  there  be 
fome  opinions  to  the  contrary  it  is  now  fettled,  that  the 
jury  may  .find  a  fpecial  verdidl  in  any  cafe  where  iffue  is 
joined  upon  a  fpecial  plea ;  for  that  a  queftion  of  law 
piay  as  well  arife  upon  fuch  iffue  as  where  the  general  if- 
fue is  pleaded.      I  Inft.  226,  227. 

Vol,  II.  N°  132. 
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And  in  another  book  it  is  faid  to  have  been  holden  by 
all  thejuftices  of  the  King's  Bench,  that  in  all  pleas  of 
the  crown  and  in  every  civil  adtion,  whether  it  be  real, 
perfonal  or  mixed,  in  which  any  iffue  is  joined,  either 
betwixt  the  King  and  a  party,  or  betwixt  party  and 
party,  the  jury  may  find  any  matter  which  is  pertinent 
to  the  iffue  fpecially.  9  Rep.  12.  Dowman'^  cafe. 

Nay,  it  is  laid  down,  that  the  court  cannot  in  any 
cafe  refufe  to  receive  a  fpecial  verdidt,  provided  the  mat- 
ter fpecially  found  be  pertinent  to  the  iffue  ;  in  as  much 
as  the  jury  have  a  right  to  find  fuch  a  verdidt  in  c^tx'^ 
cafe  which  appears  to  them  to  be  doubtful,  i  InJi.  228. 
9  Rep.  1 2. 

But  however  true  it  is,  that  the  jury  may  in  any  cafe 
which  appears  to  them  to  be  doubtful  find  a  fpecial  ver- 
didt, it  is  not  neceffary  even  to  their  own  fafety  for  them 
fo  to  do  in  every  cafe,  i  Injl,  228.  Vaugh,  145.  Ld. 
Raym.  1494.    Fojl.  256,  257. 

For  if  in  any  cafe  the  judge,  before  whom  the  caufe 
is  tried,  do  take  it  upon  himfelf  to  determine  a  queftion  of 
law,  concerning  which  the  jury  might  otierwife  have 
had  fome  doubt,  and  to  diredt  them  to  find  a  general 
verdidt,  they  may  fafely  do  it.  i  InJi.  228.  Vaugh.  145,. 
Ld.  Raym.    1494.  Fojl,  256,  257. 

Nor  are  they  in  fuch  cafe,  altho'  the  law  (hould  be 
miftaken,  liable  to  an  attaint ;  for  as  it  is  only  faid,  that 
the  jury  are  liable  to  an  attaint  where  they  will  take  up- 
on themfelves  the  knowledge  of  the  law  and  find  a  ge- 
neral verdidt,  it  follows  that  they  are  not  liable  thereto, 
when  they  do  no  more  in  finding  a  general  verdidt  than 
follow  the  diredion  of  the  judge.  i  InJl.  227.  4 
Rep.  54. 

If  it  appear  upon  the  trial  of  a  perfon  indidted  for 
murder,  that  he  is  of  infane  mind,  the  jury  may,  upon 
being  informed  by  the  judge  that  fuch  a  perfon  cannot 
be  guilty  of  any  crime,  (for  crimen  non  ccntrahitur  nift  vo- 
luntas fit  nocendi,)  find  a  general  verdidt  of  not  guilty. 
2  H.  H.  P.  C.  303.  Foji.  279. 

If  upon  the  trial  of  a  perfon  indidted  for  murder  the 
judge  is,  upon  the  whole  circumftances  of  the  <;afe,  of 
opinion,  that  the  homicide  is  juftifiable,  the  jury  may  under 
his  diredtion  find  a  general  verdidl  of  not  guilty.  2  H.  H, 
P.  C.  303.      I  Hawk.  70.  Fo/i.  279. 

Hence  it  appears  that  the  jury  may  with  fafety  to 
themfelves,  in  any  cafe  under  the  diredtion  of  the  judge, 
find  a  general  verdidt.      Ld.  Raym.    1494.     FoJi,  256, 

257- 

But  it  is  likewife  faid,  that  if  the  jury  are  in  any  cafe 
diffatisfied  with  the  opinion  of  the  judge,  they  are  not 
obliged  to  follow  his  direction,  but  may  find  a  fpecial 
verdict.     Ld.  Raym.  1494.  Fojl.  256,  257. 

It  is  ufual  when  a  fpecial  verdict  is  found,  for  the  jury 
to  find  only  the  matter  of  fact,  and  to  fubmit  fome  quef- 
tion of  law  thereupon  atifing  to  the  confidcration  of  the 
court. 

But  if  the  judge  before  whom  the  eaufe  is  tried  do, 
in  a  cafe  where  the  verdict  ought  in  his  opinion  to  be  a 
fpecial  one,  take  it  upon  himfelf  to  determine  the  law,  the 
jury  may  find  a  fpecial  verdict  without  fubmitting 
any  queftion  of  law  to  the  confideration  of  the  court. 
5  Bac.  Abr.  287. 

If,  upon  a  trial  of  a  perfon  indicted  for  murder,  the 
judge  is  upon  the  whole  circumftances  of  the  cafe  of  opi- 
nion, that  the  homicide  amounts  to  manflaughter,  the 
jury  ought  to  find  a  fpecial  verdict ;  for  it  would  be 
dangerous  to  themfelves  to  find  a  general  verdidt  con- 
trary to  the  opinion  of  the  judge.     FoJi.  264. 

It  would  too  be  very  improper  in  them  fo  to  doj  for 
if  their  verdidt  (hould  be  that  the  offender  is  guilty,  be 
who  is  not  in  the  opinion  of  the  judge  guilty  of  murder 
would  be  liable  to  fuffer  death  as  a  murderer ;  and  if 
their  verdidt  (hould  be,  that  the  offender  is  not  guilty,  he 
who  is  in  the  opinion  of  the  judge  guilty  of.  felony 
would  not  be  liable  to  a  forfeiture  of  his  goods  and 
chattels,  which  every  perfon  convidted  of  felony,  not- 
withftanding  his  being  intitled  to  the  benefit  of  the  cler- 
gy, is  liable  to. 

But  the  jury  may  in  fuch  cafe  under  the  diredtion  of 

the  judge  find  the  offender  guilty  of  manflaughter  j   for 
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as  the  j'jJge  U  of  opinion  that  the  homicide  amounts 
thereto,  it  is  by  no  means  neceiTary  for  the  jury  to  find 
the  fad  of  killing  and  the  circumftances  that  at(end  it, 
and  to  fubmit  it  to  the  confideration  of  the  court  what 
the  offence  is.     Fo/i.  264. 

When  a  fpecial  verdidf  is  direfted  by  the  court,  the 
minutes  of  it  ought  to  be  fettled  and  figned  by  one  of 
the  counfel  of  each  party  ;  and  thefe  ought  to  be  deli- 
vered to  the  jury  before  they  confider  of  a  verdift.  If 
this  be  not  done,  the  jury  may,  without  incurring  the 
danger  of  any  attaint,  find  a  general  verdict.  2  Lilt.  Abr. 
790.  F.  792.  F.  G. 

If  thecaunfel  for  one  of  the  parties  refufe  to  fign  the 
minutes  for  a  fpecial  verdict,  the  court  may  direct  the 
jury  to  find  one  from  the  minutes  as  figned  by  one  of 
the  counfel  for  the  other  party.  2  L'dl.  Abr.  793.  G. 
If  it  be  intended  to  fubmit  by  a  fpecial  verdict  any 
flueftion  of  law  to  the  confideration  of  the  court,  the 
minutes  for  the  fpecial  verdict  are,  fo  far  as  they  relate  to  a 
queftion  of  law,  to  he  approved  of  by  the  judge  ;  for  it  is 
his  province  to  fee  that  every  queftion  of  law  be  fairly 
flated.     2  Lill.  Abr.  791.  F. 

It  is  rather  incumbent  upon  the  party,  at  whofe  in- 
fiance  a  fpecial  verdict  was  found,  to  drav?  it  up  from  the 
mitutes  as  fettled  and  approved  of  at  the  trial  of  the 
caufe  :  But  either  of  the  parties  may  do  this  ;  and  if  the 
other  party  neglects  to  pay  his  (hare  of  the  expence  of 
drawing  up  the  fpecial  verdict,  the  court  will  not  hear 
anv  counfel  for  him  when  it  comes  on  to  to  be  argued. 
2  Lill.  Abr.  790.  E.  For  more  learning  on  this  fubjeii, 
fee  5  Bac.  Abr.  tit.  Verdict. 

tSlercrunCUltn,  Injury,  trefpafs,  damage.  Somn.  Ga- 
velkind, p.  174. 

^Crge,  {Virgata)  The  compafs  of  the  King's  court, 
which  bounds  the  jurifdiction  of  the  lord  fteward  of  the 
King's  houfhold,  and  of  the  coroner  of  the  King's  houfe, 
and  that  feems  to  have  been  twelve  miles  compafs.  Stat. 
13  Ric.  1.  Jlat.  I.  cap.  3.  F.]^.  B.  fol.  24.  Britton,  fol. 
68,  69.  Co.  Rep.  lib.  4.  fol.  47.  feealfo  33  H.  8.  c.  12. 
Fleta,  lib.  2.  cap.  4.  Je£f.  I.  fays,  This  compafs  about 
the  court  is  called  virgata,  a  virga  quam  marijhallus  por- 
tal ut  Jignum  fua  potejlatis.  Verge  hath  alfo  another  fig- 
nification,  and  is  ufed  for  a  flick  or  rod,  whereby  one  is 
admitted  tenant,  and  holding  it  in  his  hand,  fwears  feal- 
ty to  the  lord  of  the  manor,  who  for  that  caufe  is  called 
tenant  by  the  verge.  Old  nat.  brev.fol.  17.  and  Lit.  lib. 
I,  cap.  10.      Cowell,edit.  I'J'i-J. 

<illcrge  of  lanD,  [Virgata  terra,)  Mentioned  in  28  Ed. 
I.  Statute  of  wards.  See  l^ai'MiinD. 

tillCtgCriS,  [Virgatoies]  Are  fuch  as  carry  white  wands 
before  the  juftices  of  either  bench.  Fleta  lib.  2.  cap.  38. 
Otherwife  called  portatores  virga. 

tElerjiiicc.  See  tHincgar, 

Hctontca,  It  is  faid,  that  when  our  faviour  was  led 
towards  the  crofs,  the  likenefs  of  his  face  was  formed  on 
his  handkerchief  in  a  miraculous  manner,  which  is  (fill 
kept  and  adored  in  St.  Peter's  church  at  Rome,  and  call- 
ed Feronica.  The  word  is  mentioned  in  Matt,  Paris, 
tag.  514.  And  in  Brampton,    i2r.     Cowell,  edit.  1727. 

Ocrt,  [Viride  from  the  French  Verd,  viridis,)  Oiher- 
wife  called  Green-hue,  fignifies  in  the  foreft  every  thing  that 
grows  and  bears  green  leaf  within  the  foreft  that  may 
cover  a  deer.  Manwood,  2  par.  fol.  6  is"  33.  And  it  is 
divided  into  overt-vert  and  nether-vert.  Overt-vert  is 
that  which  pur  law  books  call  hault-bois  3vd  nether-vert 
is  that  which  they  czWfouthbois.  And  of  this  you  may 
read  Mamvood's  2  par.  cap.  6.  per  tolum.  There  is  alfo 
a  vert  called  fpecial  vert ,  and  that  is  all  trees  that  grow 
in  the  King's  v.oods  within  the  foreft,  and  all  the  trees 
that  grow  there  in  other  men's  woods,  if  they  be  fuch 
trees  as  bear  fruit  to  feed  deer  ;  which  are  called  Jpedal 
vert,  becaufe  the  deftroying  of  fuch  vert  is  more  griev- 
oufly  punifhed  than  the  deffruclion  of  other  vert  is.  See 
Manwood  tap.  6.  numb.  1.  fol.  35.  Vert  is  alfo  fometimes 
taken  for  that  power  which  a  man  hath  by  the  King's 
grant    to  cut  green   wood  in    the   foreft.      See  4  Injl. 

fol.   VI- 

dCCUife,  Akind  of  cloth,  mentioned  in  Stat,  i  Ric. 

3.  f.  8. 
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ZIUVP  lO^D  nnH  UCrp  tenant,  [Verus  dcminus  y  verui 
tenens)  Are  they  that  are  immediate  lord  and  tenant  one 
to  another.  Bro.  tit,  Harlot,  fol.  23.  In  the  Old  nat. 
brev.  and  in  the  writ  replegiari  de  averiis,  you  may  read 
thefe  words.  And  know  ye,  that  in  taking  of  leafes,  fix 
things  are  neceffary,  that  is  to  fay,  very  lord  and  very  te- 
nant, fervice  behind,  the  day  of  the  taking  ;  feifm  of  the  fer- 
vices,  and  within  his  fee.  And  that  a  man  is  not  vety  te- 
nant until  he  have  atturncd  to  the  lord  by  fome  fervice.  Sc« 
Stat.  19  H.  7.  cap.  15.      And  fee  SEcnant. 

tClcrrelss.  See  Coopers. 

Cleft,  (Vefiire,)  To  invert  with,  to  make  pofTeffbr  of, 
to  place  in  poflcffion.  Plenam  poffcffwnem  terra  vel prce- 
dii  tradere,  fcifmam  dare,  infeodare,  (aith  Spetman, 

lletta,  The  veft,  vefture,  or  crop  on  the  ground.  Hi/}. 
Croyl.  contin.  p.   454. 

^ettry,  a  place,  adjoining  to  a  church,  where  the 
veftments  of  the  minifter  are  kept ;  alfo  a  meeting  at  fuch 
place  :  And  fometimes  the  bifliop  and  priefts  fat  together 
in  veftries,  to  confult  of  the  affairs  of  the  church  ;  in 
refemblance  of  which  ancient  cuftom,  the  minifler, 
churchwardens,  and  chief  men  of  moft  parifhes,  do  at 
this  day  make  a  parifh  veftry.  By  cuftom  there  may  be 
feleft  veftries,  or  a  certain  number  of  perfons  chofen  to 
have  the  government  of  the  parifh,  make  rates,  and  take 
the  accounts  of  churchwardens,  ^c.  2  Strange  728. 
And  when  rates  are  made,  the  pariftiioners  mufthave  no- 
tice of  a  veftry  held  for  that  purpofe  ;  and  then  all  that 
are  abfent  (hall  be  concluded  by  a  majority  of  thofe  that 
are  ptefent,  who  in  conftruflion  of  law  are  the  whole 
parifh,  /Food's  InJl.  go.  And  if  a  parifhioner  be  (hut 
out  of  the  veftry  room  by  the  clerk  of  the  veftry  ;  and 
he  makes  it  appear  that  he  hath  a  right  to  come  into  the 
room,  and  to  be  prefent  and  vote  in  the  veftry,  i^c.  ac- 
tion of  the  cafe  lies,  as  a  remedy.  Mod.  Ca.  in  L.  Isf 
E-S'^i  354'  Veftrymen  in  London  are  a  feledl  number 
of  the  chief  parifhioners  in  every  parifh  within  the  city 
and  fuburbs,  who  yearly  choofe  officers  for  the  parifh,  and 
take  care  of  its  concernments,  isfc.  by  ftatute  15  Car.  2. 
c.  5.  On  eredling  parifhes  for  the  new  churches  to  be 
built  in  or  near  London  and  IVeJiminfler,  the  commiflio- 
ners  for  building  the  churches  are  impowered  to  name  a" 
fufficient  number  of  the  inhabitants  of  each  new  parifh 
to  be  veftry-men;  and  on  their  oaths  or  removal,  the 
majority  of  the  parifhioners  to  choofe  others,  ISc.  and 
the  parifh  officers,  with  the  veftry  or  principal  inhabi- 
tants of  the  new  parifhes,  are  in  Eajler  week  to  alFefs 
the  rates  for  the  poor,  l^c.  q  Ann.  c.  22.  Veftries  of 
parifhes  are  to  be  confulted  by  parifh  officers,  to  give  their 
afTent  to  hiring  of  houfes  for  the  better  employing 
and  maintaining  the  poor.  9  Geo.  i.  The  right  of  ad- 
journing a  veftry  is  in  the  parifh  at  large.  2  Stran. 
1045. 

Cafe  by  the  plaintiff  as  a  parifhioner  of  C.  againft  the 
defendant,  clerk  of  the  veftry  there,  for  Glutting  the  ve- 
(iry  door,  and  keeping  the  plaintiff  out  of  the  room,  fo 
that  he  could  not  come  in  to  vote,  i^c.  Upon  demurrer 
it  was  infifted  that  aifion  would  not  lie  ;  for  if  it  (hould, 
then  every  parifhioner  kept  out  might  have  the  like  ac- 
tion ;  therefore  to  avoid  multiplicity  of  fuits,  this  will 
not  lie,  unlefs  he  had  fet  forth  fome  particular  damage  to 
him.  But  per  cur' :  The  plaintiff  as  a  pariftiioner  hath 
a  right  to  be  prefent  and  vote  in  the  veftry,  at  the  elec- 
tion of  par ifli  officers,  and  as  to  all  rates  with  which  the 
parifhioners  are  charged  ;  fo  that  this  aiffion  is  his  proper 
remedy  for  the  injury  done  by  the  defendant  by  hindering 
him  to  come  into  the  velhy-room  ;  for  if  it  would  not 
lie,  he  hath  no  other  remedy.  8  Alod.  52.  "Trin.  iGeo. 
1722.   Brown  v.  Reyland. 

A  veftry  was  called  to  confider  about  building  a  work- 
houfe,  where  it  was  agreed  to,  and  to  borrow  money  for 
that  purpofe;  and  that  whoever  fhould  be  bound  for  it 
fhould  be  indemnified  by  the  parifh.  This  order  was  con- 
firmed by  another,  and  both  figned  by  the  vicar  and  fe- 
veral  of  the  inhabitants.  300/.  being  the  fum  agreed 
upon,  was  borrowed  of  A.  to  whom  B.  gave  bond  for 
it.  An  order  of  veftry  was  made  for  raifing  the  money, 
but  upon  appeal  to  the  quarter-feffions  by  fome  new  pa- 
rifhioners was  quaflisd.  B.  was  fued  on  the  bond,  and 
2  paid 
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piid  the  money,  and  then  brought  a  bill  for  relief.  And 
the  maimer  of  the  Rolls  decreed  him  his  principal,  in- 
tereft,  and  cofls  at  law,  and  in  this  court;  and  that 
the  defendants  the  vicar,  churchwardens,  and  overfeers  of 
the  poor,  call  a  veftry  to  make  a  rate  for  payment  ;  and 
if  ihe  inhabitants  re/ufe  payment,  the  plaintifF  to  be  at 
liberty  to  apply  to  the  court  :  And  faid  that  he  did  not 
fee  why  the  court  might  not  as  well  compel  thofe  who 
are  not  patties  to  pay  the  rate,  as  order  tenants  though 
not  parties  to  pay  the  rents  ;  and  becaufe  the  defendants 
had  put  in  a  fair  anfwer,  their  cofts  were  decreed  to  be 
raifed  by  the  fame  ratej  but  faid,  that  if  thofe  who  had 
appealed  to  the  quarter-fcflions  had  been  before  the  court, 
they  fliouid  have  paid  all  the  cofts.  2  iFins.  Rep.  (332.) 
Trin.  1731-  Blackburn  v.  l-Peb/ier  tsf  al'.  See  21  p^ln, 
Abr.  p.  448. 

^l£Qut(l,  A  crop  of  grafs  or  corn  ;  and  mention  is 
made  in  ancient  charters  oi prima  ve/Iura, znd  fecunda  ve- 
y?«r(7,  that  is  the  firft  and  fecond  crop.  The  word  was 
often  ufed  for  a  veft,  vefture,  livery,  delivery,  /'.  e.  an 
allowance  of  fome  fet  portion  of  the  produfls  of  the  earth, 
as  corn,  grafs,  wx)od,  i^c.  for  part  of  the  falary  or  wages 
to  fome  officer,  fervant  or  labourer,  for  their  livery  or 
vfeft.  So  forefters  had  a  certain  allowance  of  timber  and 
underwood  yearly  out  of  the  foreft  for  their  own  ufe. 
Paroch.  Antiq.  p.  620. 

JHcttlU'C,  {Veftura,)  Signifies  a  garment;  but  in  the 
law,  is  applied  metaphorically  to  a  poffeflion,  or  an  ad- 
mittance to  a  poffeflion  or  feifin  ;  fo  it  is  taken  in  Wejim. 
2.  cap.  ^.  And  in  this  fignification  it  is  borrowed  of  the 
feudijis,  with  whom  invfjlitura  ^\gn\fiss  a  delivery  of  pof- 
felfion  by  a  fpear  or  ftaff,  and  veftura  poffeflion  itfelf. 
Hotoman  in  verb.  Feudal,  verb.  Invejiitura. 

5acSuCC  of  ail  Here  of  JLailD,  Mentioned  in  flat. 
14  E.  3.  Jlat.  I.  is  the  profit  of  it.  So  in  Extenta  Ma- 
neriiy  /^  Ed,  i.  It  is  inquirable.  How  much  the  vefture 
cf  an  acre  is  worthy  and  how  much  the  land  is  worth  when 
the  wood  is  felled. 

Zmctitum  i^amt'um,  Namium,  Signifies  a  taking  or 
diflrefs,  and  vetitum  forbidden;  as  when  the  bailiff  of  a 
lord  diftrains  beafts  or  goods,  and  the  lord  forbids  his 
bailiff  to  deliver  them  when  the  fherifF  comes  to  replevy 
them,  and  to  that  end  drives  them  to  places  unknown  ; 
or  when  without  any  words  they  are  fo  cloined,  as  they 
cannot  be  replevied.  Divers  lords  of  hundreds  and  courts 
baron  have  power  to  hold  plea  de  vetito  namio,  in  old 
books  called  De  vet.  2  Inji.  fol.  140.  Sir  Henry  Spel- 
man  fays  it  is  antiqua  juris  no/lri  locutio,  &  brevis  Regis 
mmen.       See  i^aitl  or  i^aattt, 

tmffiingi,  The  Kings  of  the  Eajl- Angles  were  fo  cal- 
led from  V.\n'iUffa,  who  lived  in  ihcyciT ^■j^.Matt.We/lm. 

tHia  milttacis,  A  highway.  Bra£f.  lib.  4.  cap.  16. 
par.  7.   Fleia,  lib.  4.  c.  6.  par,  3. 

^taMCgia,  The  highway,  or  common  road,  called 
the  King's  way,  becaufe  authorized  by  him,  and  under 
his  proteiflion.      Leg.  Hen.  I.  c.   80. 

tl3.icaC,  [Ficarius,  quafi  vice  fungens  reSloris,)  The  prieft 
of  every  parifti  is  called  redlor,  unlefs  the  predial  tithes 
are  appropriated,  and  then  he  is  ftiled  vicar ;  and  when 
reftories  are  appropriated,  vicars  are  to  fupply  the  rec- 
tor's place.  At  firft  a  vicar  was  a  meer  curate  to  the 
impropriator  of  the  church,  temporary,  and  removable 
at  pleafure;  as  thofe  who  are  now  parifh  priefts  in  an- 
cient times  when  there  were  (10  particular  parifhes,  were 
only  curates  to  the  biftiops  ;  but  by  degrees  the  vicars 
got  a  fettled  maintenance  of  glebe,  and  fome  kind  of 
tithes,  and  now  claim  their  dues  either  by  endowment  or 
by  prefcription  ;  And  where  the  vicar  is  endowed,  and 
comes  in  by  inftitution  and  indudlion,  he  hath  curamani- 
marum  a^ualiter  ;  and  is  not  to  be  removed  at  the  plea- 
fure of  the  reflor,  who  in  this  cafe  hath  only  curam  ani- 
maruin  habitualiter  ;  but  where  the  vicar  is  not  endowed, 
nor  comes  in  bv  inftitution  and  indudtion,  the  re£for 
hath  curam  amrnarum  aSlunliter,  and  may  remove  the  vi- 
car. I  I'cnt.  15.  3  Salk.  378.  In  every  church  ap- 
propriated one  is  to  be  ordained  perpetual  vicar,  and  to 
be  cauonically  inftituted  and  induced,  and  alfo  endowed 
at  the  difcretion  of  the  ordinary  ;    which  endowment    is 
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a  part  of  the  re£lory,  fet  out  by  the  patron,  parfon,  and 
ordinary,  for  maintaining  the  vicar  :  The  inftitution  and 
indu£lion,  ^c.  of  vicars  is  done  in  the  fame  manner  as 
that  of  reflors;  and  over  and  above  they  are  to  take  an 
oath  of  perpetual  refidency,  but  this  the  bifliop  may  dif-, 
penfe  with  ;  the  ftatutes  concerning  pluralities,  dilapi- 
dations, ^f.  relate  to  them  as  well  as  to  parfons.  \  H.  4. 
2  Rol.  Abr.  337.  Upon  endowment,  the  vicar  hath  an 
equal,  though  not  fo  great  an  iniereft  in  the  church  as 
a  re£lor ;  the  freehold  of  the  church,  church-yard  and 
glebe  is  in  him  ;  and  as  he  hath  the  freehold  of  the  glebe, 
he  may  piefcribe  to  have  all  the  tithes  in  the  parifh,  ex- 
cept thofe  of  corn,  i^c.  Many  vicars  have  a  good  patt 
of  the  great  tithes  ;  and  fome  benefices,  that  were  for- 
merly  fevered  by  impropriation,  have,  by  being  united, 
had  all  the  glebe  and  tithes  given  to  the  vicars :  But 
tithes  can  no  other  way  belong  to  the  vicar  than  by  gift, 
compofition  or  prefcription,  for  all  tithes  due  de  jure  ap- 
pertain to  the  parfon  ;  and  yet  generally  vxars  are  en- 
dowed with  glebe  and  tithes,  efpecially  fmall  tithes,  i^c. 
If  a  vicar  be  endowed  of  fmall  tithes  by  prefcription, 
and  afterwards  land,  which  had  been  arable  time  out  of 
mind,  is  altered,  and  there  are  growing  fmall  tithes 
thereon,  the  vicar  (hall  have  them ;  for  his  endowment 
goes  to  fuch  tithes,  in  any  place  within  the  parifli.  Cro. 
Eliz.  467.  Hob.  39.  But  where  the  vicar  is  endowed 
out  of  the  parfonage,  he  (hall  not  have  tithes  of  the  par- 
fon's  glebe,  or  of  land  that  was  part  thereof  at  the  time 
of  the  endowment ;  but  now  fevered  from  it :  Yet  it 
feems  to  be  otherwife,  if  the  glebe  lands  are  in  the  hands 
of  the  parfon's  leffee.  Cro.  Eliz.  479.  Mallor,  ^  Im- 
ped, 4.  The  endowment  of  vicarages  hath  been  always 
favoured  in  law,  the  vicars  for  the  moft  part  have  the 
cure  of  fouls.  2/2»/.  335.  Comp,  Incumc,  ■^^■] ,  March 
Rep.  II. 

There  (hall  be  a  fecular  vicar  endowed  upon  every  ap- 
propriation,   15  R.  2,  c.  6.     4//.  4.  c,  12. 

The  profits  arifing  during  the  vacancy  of  a  benefice 
go  to  the  next  incumbent,    28  H.  8.  c.  1 1. 

An  incumbent  may  take  the  corn  fown  on  his  glebe, 
28  H8,  <r.  II,  /.  6. 

Where  the  King  (hall  have  the  advowfon  of  vicarages, 
I  El.  c.  4.  /  25. 

The  qualifications  requifite  for  a  benefice  with  cure,  of 
the  yearly  value  of  30  /.    13  El.  c.  12.  /.  6. 

Where  a  man  may  be  deprived  for  holding  a  doflrine 
contrary  to  the  articles,    13  El.  c.  12.  f.  2. 

What  age,  and  what  fubfcribing  and  reading  of  the 
articles,  requifite,  13  £/.  cap.xz.f.'^.  2'^  Geo.  2.  cap. 
28.  /  2. 

Remedies  againft  fimoniacal  prefentations,  31  El,  c, 
b.  f,  2,     12  Ann.  Jl.  2,   c.  12. 

Reading  and  affent  to  the  Common  Prayer,  required 
for  a  benefice  with  cure,  13  £^  14  Car,  2.  c,  if,  f.  6, 
7.     23  G«.  2.   c.  28.  /  I. 

The  penalty  for  accepting  a  benefice  without  pricft's 
orders,     13^13  Car,  2.    f.  4.  /  14. 

Owners  of  impropriations  may  annex  them  to  the  par- 
fonage or  vicarage,     17  Car.  2.   c.  3-/7. 

Incumbents  not  having  100/.  a  year  may  purchafe  to 
themfelves  and  their  fuccefTors,  without  licence  of  mort- 
main,   17  Car.  2.    c.  3.  /  8. 

Augmentations  of  fmall  vicarages  and  curacies  by  re- 
fervations  in  leafes  of  tithes  perpetuated,  29  Car,  2.  c. 
2./ 8. 

The  augmentations  of  fmall  livings  provided  for  by 
ere£ling  a  corporation  to  receive  a  grant  of  the  firft  fruits 
and  tenths  from  the  crown,  and  grants  from  private  per- 
fons,     2  is"  3  Ann.  c.w,     1  Geo,  i.  Jl.  2.  c.  10. 

Provifoes  that  fuch  grants  (hall  not  prejudice  former 
grants  of  firft  fruits,  i^c,  2^3  Ann.  c,  w,  f,-^,  5 
Ann.2\.  f.  3.     3CrV».  i.  c.  20.  /  5. 

Redlors,  l^c.  may  purchafe  lands  to  the  yearly  value  of 
200/.     10  Ann.  c.  II.  /  10, 

Biftiops  enabled  to  appoint  ftipcnds  for  curates,  1 2  Ann, 
f.  2.  c.  12. 

tUicatagt,  [Vicaria,)  Of  places  did  originally  belong 
to  the  parfonage  or  reilory  ;  being  derived  out  of  it ;  The 
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reSor  of  common  right  is  patron  of  the  vicarage;  but  it 
may  be  fettled  otherwife ;  for  if  he  malces  a  leafe  of  his 
parfonage,  the  patronage  of  the  vicarage  pafles  as  inci- 
dent to  it.  2  Rol.  Jbr.  59.  And  if  a  vicarage  become 
void,  during  the  vacancy  of  the  parfonage,  the  patron  of 
the  parfonage  fhali  prefent  to  fuch  vicarage.  19  EJ.  2. 
41,  If  the  profits  of  the  parfonage  or  vicarage  fail  into 
decay,  that  either  of  them  by  itfelf  is  not  fufficient  to 
maintain  a  parfon  and  vicar,  they  ought  again  to  be  re- 
united :  And  if  the  vicarage  be  not  fufficient  to  maintain 
a  vicar,  thebifhop  may  compel  the  rector  to  augment  the 
vicarage.  2  Rol.  337.  Par/.  Counfell.  195,  196.  Stat. 
19  Car.  2.  c,  8.  Upon  the  appropriation  of  a  church, 
and  endowment  of  a  vicar  out  of  the  fame,  the  parfonage 
and  vicarage  are  two  diftin£l  ecclefiaftical  benefices :  And 
it  hath  been  held,  that  where  there  is  a  parfonage  and  vi- 
carage endowed,  that  the  bilhop  in  the  vacation  may  dif- 
folve  the  vicarage;  but  if  the  parfonage  be  impropriated, 
he  cannot  do  it ;  for  on  a  diflblution  the  cure  muft  re- 
vert, which  it  cannot  into  lay  hands.  Comp.  Incumb.  2 
Cr(7.  518.  Palm.  2ig.  For  the  moft  part  vicarages  were 
endowed  upon  appropriations;  but  fometimes  vicarages 
have  been  endowed  without  any  appropriation  of  the  par- 
fonage ;  and  there  are  feveral  churches,  where  the  tithes 
are  wholly  impropriated,  and  no  vicarage  endowed  ;  and 
there  the  impropriators  are  bound  to  maintain  curates  to 
perform  divine  fervice,  &c.  The  parfon,  patron  and  or- 
dinary, may  create  a  vicarage,  and  endow  it  :  And  in 
time  of  vacancy  of  the  church,  the  patron  and  ordinary 
may  do  it ;  but  the  ordinary  alone  cannot  create  a  vica- 
rage, without  the  patron's  aflent.  17  £d.  3.  51.  Cro. 
jfac.  516.  Where  there  is  a  vicarage  and  parfonage,  and 
both  are  vacant,  and  in'one  perfon's  patronage  ;  if  he  pre- 
fents  his  clerk  as  parfon,  who  is  thereupon  induflcd,  this 
fhail  unite  the  parfonage  and  vicarage  again,  n  H.  6. 
32,  Vicarage  or  not,  is  to  be  tried  in  the  fpiritual  court, 
becaufe  it  could  not  begin  to  be  created  but  by  the  ordi- 
nary.    3  Sali.  378. 

SUttatio  Deltbcrantio  orcafione  tujitftiam  rccogntV 

tiOntS,  JC  Is  a  writ  that  lies  for  a  fpiritual  perfon  im- 
prifoned,  upon  forfeiture  of  a  recognizance,  without  the 
King's  writ.     R(g.  of  writs,  fil.  i/[-j. 

SaicC^rljambeflain,  (called  under-chamlalain,  \njlat. 
13  R.  2.Jiat.  2.  cap.  i.)  Is  a  great  officer  in  court,  next 
under  the  lord  chamberlain,  and  in  his  abfence  hath  the 
control  and  command  of  all  officers  whatfoever  apper- 
taining to  that  part  of  his  Majefty's  houfliold,  which  is 
called  the  chamber,  or  above  flairs.     Cowell,  edit.  1727. 

JUicCs^rOnftallle  of  (EnglanD,  and  Vice-marjhall,  fee 
their  office  in  Pat.  22  Ed.  4.  par.  i.  m.  2.  printed  in 
Prynn^s  Animad.  on  4th  /«/?.  fol.  71. 

5JtCC#C0nrul,  The  fame  as  vicecomes  or  flierifF.  Leg. 
Ed.  Conf.  cap.  12. 

t[IltCC#I3OnUlltt0,  The  fame  alfo  as  vicecomes,  as  Selden 
tells  us  in  his  Titles  of  honour,  2  Pars  cap.  5.  par.  20. 
and  in  Leg.  Hen.  I.  cap.  7.  and  Ingulphus  writes,  that 
Vicf-dominus  diSius  eji  prafeSius  provincia. 

*lEirC#tiOmtntlS  (EptfcOJji,  The  official,  commlfTary,  or 
vicar-general  of  a  bifhop. 

ZEicegerent,  (mentioned  in  Stat.  31  H.  8.  cap.  10,) 
A  deputy  or  lieutenant. 

tUitiuagC  (Ficinetum,  French  Voifmoge,)  Neighbour- 
hood, near  dwelling.  Mag.  Charta,  cap.  14.     See  "^tf 

nuc. 

aiin'jS  $  IJCncIIiSi  munlWnriiS,  is  a  writ  that  lies  againft 
a  mayor  or  Bailiffs  of  a  town,  i^c.  for  the  clean  keeping 
their  ftreets.     Reg.  of  writs,  fol.  267.   B. 

tmicCiUnt,  or  ZlHtircOUnt,  {Vicecomes)  Signifies  as  much 
as  Sheriff:  Between  which  two  words,  there  feems  to  be 
no  other  difference,  but  that  the  one  comes  from  our 
conquerors  the  Normans,  the  other  from  our  anccftors  the 
Saxons,  of  which,  fee  more  in  ^I)Ctt(f-  Ficount  alfo 
fignifies  a  degree  of  nobility  next  to  an  earl,  which 
Camd.  [Briton,  pag.  170.)  fays,  is  an  old  name  of  office, 
but  a  new  one  of  dignity,  never  heard  of  among  us,  till 
Henry  the  fixth's  days,  who  in  liis  eighteenth  year  in 
parliament  created  John  lord  Beaumont,  vifcount  Beau- 
monty  but  far  more  ancient  in  other  countries.     Cajfan. 


de  gloria  mufidl,  par.  5.  confider.  55.  See  ^IjCn'ff  and  Sel- 
den^ s  Titles  of  honour,  fol.  761. 

tHtCOnttCl,  Is  an  adjedtive  made  of  vicount,  and  fig- 
nifies as  much  as  belonging  to  the  Ihenfi";  as  writs  vi- 
contiel,  are  fuch  writs  as  are  triable  in  the  county,  or 
fheriff's  court.  Old  nat.  brev.  fol.  109.  Of  this  Jcind 
you  may  fee  divers  writs  of  nufance  fet  down  by  Fitzher- 
bert  in  his  Nat.  brev.  fol.  184.  Viconiiels,  viccccmitilia,  are 
certain  farms  for  which  the  fheriff  pays  a  rent  to  the 
King,  and  makes  what  profit  he  can  of  them.  See  the 
Stat.  33  da"  34  H.  8.  cap.  16.  2  fs"  3  £.  6.  cap.  4.  4 
H.  5.  cap.  2.  6  R.  2.  cap.  3. 

mitfOnttel  jurtisritdlton,  is  that  jurifdiaon  which  be- 
longs to  the  officers  of  a  county,  as  (heriffs,  coroner,  ef- 
cheator,  iffc. 

latronticl  cents,  Mentioned  22  Car.  2.  cap.  6.  See 
QlifOUttCl.  The  vicoKtiel  rents,  ufually  came  under  the 
title  of  Firma  comitatus,  which  were  written  generally 
fub  nomine  vicecom.  without  exprcffion  of  the  particular?. 
The  (heriff  had  a  particular  roil  of  the  viccntiel  rents 
given  in  to  him,  which  roll  he  delivered  back  with  the 
accounts.     See  Hale's  Jhcriffs  accounts,  pag.  40. 

Cli£tual,0  auD  JUiCtuallcrSi,  inquiry  to  be  made  in 
eyre  if  butchers  and  cooks  fell  wholefome  vifluals,  Judic. 
pillor.    51   H.  i.Jl.  b.  f  3. 

Magiftrates  keeping  the  affize  of  viduals  (hall  not 
fell  wine  or  vidluals,  St,  Ebor.  12  Ed.  2.  Ji.  i.  c.  6.  6 
R.  2.  c.  9. 

A  reflraint  of  the  excefs  of  tables,  St.  de  Cibar.  10 
Ed.  3.  /.  3. 

Victuals  fliall  be  fold  at  reafonable  prices,  23  Ed.  3. 
c.  6. 

Vifluals  may  be  fold  freely  in  London,  and  the  defaults 
of  viiStuallers  to  be  redreffed  by  the  mayor  and  aldermen, 
31  Ed.  3.  Ji.  I.  c.  10. 

Prices  of  viftuals  fixed,  37  Ed.  3.  c,  3, 
Shall  be   fold  by  retail  by  Londoners  only,  42  Ed.  3, 
cj. 

Aliens  in  amity  may  retail  their  victuals  in  London, 
6  R.  2.  c.  lo.  Repealed,  7  R.  2.  c.  Ti.  Enforced  by 
I  H.  4.  c.  17. 

Vidtuallers  (hall  take  reafonable  gains,  at  the  difcre- 
tion  of  the  juftices,  13/2.  2.  JI.  2.  c.  8.  2  H.  6. 
c.  14. 

Patents  (hall  not  be  granted  of  the  furvey  of  vi<auals, 
12  Ed.  4.  c.  8. 

When  a  viiStualler  is  chofen  chief  magiftrate  of  a  town, 
(Jc.  two  men  (hall  be  elected  to  have  the  correflion  of 
viauals,  3  H.  8.  c.  8. 

Prices  of  vifluals  to  be  fixed  by  the  lords  of  the  coun- 
cil, and  by  the  chief  magiflrates  of  towns,  25  H.  8. 
c.  2. 

Vi<3uals  (hall  not  be  exported  without  licence,  25  H. 
8.  f.  2.  /  5.   I  is-  I  Ph.  i^  Ma.  c.  5. 

Confpiraties  of  viftualiers  and  handicraftfmen  to  ralfe 
their  prices,  prohibited  on  pain  of  pillory,  i^c,  2  (s"  3  Ed. 
6.  c.  15. 

Corn,  beef,  idc.  may  be  exported,  when  they  do  not 
exceed  limited  prices.  12  Car.  2.  c.  if.  f.  11.  22  Car. 
2.  c.  13. 

Importation  of  foreign  beef,  pork  and  bacon,  prohi- 
bited,   18  Car.  2.  c.  2.      20  Car.  2.   c.  7. 

Beef,  pork,  bacon,  butter,  cheefe  and  candles  may  be 
exported,  22  Car.  2.  c.  13.  f.  4. 

Duty  on  butter  and  cheefe  exported,   22  Car,  2.  c, 

13-  /•  5- 

Beef,  l^c.  may  be  exported   free,  -^Jv.  l^  M.  c.  8. 

Importation  of  foreign  bacon  permitted,  5  W.  ^  M. 
f.  2.  /  4. 

A  tax  on  the  vifluallers  in  London,  in  confideration  of 
their  being  prohibited  to  fend  out  pots,  12  Geo,  1.  c.  12. 
Repealed,    ibGeo.  2.  c.  12. 

Exportation  ofvidluals  reftrained  for  a  year,  14  Geo, 
2.  c.  3. 

Viduals  may  be  imported  from  Ireland  into  Scotland, 
in  time  of  dearth,    14  Geo.  2.  c.  7. 

^lltDame,  The  fame  as  Vice-dominus,  and  was  hereto- 
fore the  bifhop's  deputy  in  temporals,  as  the  Earl  was 
X  the 
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the  King's,  in  affairs  of  the  county.  Coivell,  edit. 
1727. 

tUllDClifCt,  A  videlicet  In  a  deed  may  make  a  repara- 
tion, as  well  as  an  habendum  :  And  if  there  be  a  feveral 
hahend.  of  an  annuity  of  20/.  to  one,  and  fo  to  four 
others ;  it  will  be  to  the  fame  cffeft,  tho'  it  fays  haben- 
dum 100/.  to  them,  to  be  equally  divided,  (viz.)  20/. 
to  one,  and  fo  to  the  reft,  i^c.  5  AM.  Rep.  29. 

IlttlUttatiS  p^DfefflO,  The  making  a  folemn  profcf- 
fion  to  live  a  fole  and  chafte  widow  ;  of  which  cuftom 
in  England,  the  pra£tice  and  ceremonies  attending  it  are 
well  delivered  by  Mr.  Dugdale  in  his  Antiquithi  of  War- 
wick fnire,  pag.  313  y  654. 

tBtBimtIS,  Mentioned   in   fiat.  15  Hen,  6.   c.  3.     See 

3miotefcimtts. 

^li  et  anmsi.  Are  words  ufed  in  indiflments,  ^c.  fo 
exprefs  the  charge  of  forcible  and  violent  committing  any 
crime  or  trefpafs :  But  on  appeal  of  death,  on  a  killing 
with  a  weapon,  the  words  vi  &  armis  are  not  neceflary, 
becaufe  they  are  implied  ;  fo  in  an  ind  flment  of  forcible 
entry,  alledged  to  have  been  made  maiiu  forti,  i^c.  1 
Hawk.  P.  C.  179.  I  Hawk.  150,  220.  and  where  the 
omiffion  of  v'l  iff  armh^  i^c.  is  helped  in  indiftments,  fee 
the  fiat.  4^5  Jnn. 

SHtCtU  (Fr.  veue,  i.  e.  vi/us)  Is  generally  where  a  real 
action  is  brought,  and  the  tenant  doth  not  know  cer- 
tainly what  is  in  demand  ;  in  fuch  cafe  he  may  pray  that 
the  jury  may  view  it.  Btitton  cap.  45.  F.N.  B.  178. 
This  view  is  for  a  jury  to  fee  the  land  or  thing  claimed, 
and  in  controverfyj  and  lies  in  ejeiSment,  wafte,  aflizes 
of  novel  difTeifin,  where  at  the  leaft  fix  of  the  recogni- 
tors, muft  have  the  view  before  the  aflize.  2  Lill,  Mr, 
655.     Stat.  ijEd.  I.  f.  48.    12  Ed.  2. 

By  ftat.  4^5  Ann.  c.  16.  f.  8.  In  an  aflion  brought 
in  anv  of  the  courts  of  record  at  IVeJim'infler,  where  it 
(hall  appear  to  the  court  that  it  will  be  proper  and  ne- 
ceflary that  the  jurors  (hoiild  have  a  view,  they  may  or- 
der fpecial  writs  of  dijlringas  or  habeas  corpora  to  ifTue, 
commanding;  the  flieriff  to  have  fix  of  the  firft  twelve 
of  the  jurors  therein  named,  or  fome  greater  number  of 
them  at  the  place  in  queftion,  &c.  And  the  (herlff  fliall 
by  a  fpecial  return,  certify  *  That  a  view  has  been  had.' 
And  by  ftat.  3  Geo.  2.  c.  25  (the  balloting  atS)  /  14.  It 
is  provided  '  That  where  a  view  fhall  be  allowed,  fix 
of  the  jurors  named  in  the  panel,  or  more,  (hall  have 
the  view,  and  fliall  be  tlie  firft  fworn,  (or  fuch  of  them 
as  appear,)  before  any  drawing.'  But  as  the  having  a 
view  was  not,  by  either  of  thefe  ftatutes,  made  a  mat- 
ter of  courfe,  though  fuch  a  pradlice  had  prevailed,  and 
had  been  abufed  to  the  purpofes  of  delay,  the  court 
thought  it  their  duty  to  take  care  that  their  ordering  a 
view  ftiould  not  obftrufl  juftice,  and  prevent  the  caufe 
-from  being  tried  :  And  they  refolved  not  to  order  one 
any  more,  without  a  full  examination  into  the  propriety 
and  neceffity  of  it.  For  they  were  all  clearly  of  opinion 
that  the  zGt  of  parliament  meant  that  a  view  fliould  not 
be  granted,  unlefs  the  court  was  fatisfied  that  it  was 
proper  and  necejfary  :  And  they  thought  it  better  that  a 
caufe  (liould  be  tried  upon  a  view  had  by  any  fix,  or  by 
fewer  than  fix,  or  even  without  any  view,  than  be  de- 
layed for  a  g  cater  length  of  time:  Accordingly  they 
added  a  claufe  to  the  ufual  rules  for  views,  purporting 
that  the  party  praying  a  view  confented  '  That  in  cafe  no 
view  fliould  be  had  ;  or  if  a  view  fliould  be  had  by  any 
of  the  jurors  whomfoever,  (thu'  not  being  fix  of  the  firft 
twelve  ;)  yet  the  trial  fliould  proceed,  and  no  objection  be 
made  on  .i.count  thereof,  or  for  want  of  a  proper  return. 
Sjnce  which,  motions  for  views  are  become  motions  of 
courfe,  with  fuch  additional  confent  annexed  to  them. 
Bur.  Rep.  256. 

See  the  form  of  the  u/ual  rule,  and  alfo  of  the  modern 
addition,  both  in  caufes  to  be  tried  by  fpecial  juries,  and 
thofe  lii  be  tried  by  common  juries,  refpedlively  recited 
verbatim,   in  Bur.  Rep.   257,  258. 

W^m  of  fcank^fpiClige,  {f'ifi^s  fiand  plegU,)  Is  the 
office  which  the  fherifF  in  his  county  court,  or  the  bailifF 
in  his  hundred,  performs  in  looking  to  the  King's  peace, 
and  feeing  that  every  man  be  in  fome  pledge.  This  is 
called  by    Brazen,  lib.   2.  cap.  5,    num.  7.    in  fine.  Res 

Vol.  II.  n°.  132. 
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quafi  facra,  quia  Jolamperfonam  regis  refpicit,  tf  piod  in- 
troduiius  fit  pro  pace  iff  communi  utililate.     Ibid.  cap.  16. 

num.  8.    See  j^rauk^plcogc,  3lcct,  SDcceuiuct. 

Htgil,  [Figilia,  mentioned  in  ftat.  2&  ^E.6.  cap. 
19.)  Is  ufed  for  the  eve  or  next  day  before  any  folemn 
feafi ;  becaufe  then  chriftians  of  old  were  wont  to 
watch,  faft  and  pray  in  their  churches.  Cowell,  edit. 
1727. 

Clt  Iflira  rcmolientia,  A  writ  that  lies  where  two 
perfons  contend  for  a  church,  and  one  of  them  enters 
into  it  with  a  great  number  of  laymen,  and  hold  out  the 
other  vi  iff  armis  ;  then  he  that  is  holden  out  fhall  have 
this  writ  dlreiSled  to  the  fiierifF,  that  he  remove  the 
force:  But  the  fherifF  ought  not  to  remove  the  incum- 
bent out  of  the  church,  whether  he  is  there  by  right  or 
wrong,  but  only  the  force.  F.  N.  B.  54.  3  Injl.  131. 
and  fee  5  R.  2.  c.  2.  And  the  writ  vi  laica  removenda 
ought  not  to  be  granted,  until  the  blfliop  of  the  diocefe 
where  fuch  church  is,  hath  certified  into  the  chancery 
fuch  refifting  and  force,  isfc.  tho'  it  is  faid  in  the  Nevj 
Natttra  brevium,  it  lieth  upon  a  furmife  made  by  the  in- 
cumbent, or  by  him  that  is  grieved,  without  any  fuch 
certificate  of  the  bifhop.  New  Nat.  hrev.  121.  A 
reftitution  was  awarded  to  one  who  was  put  out  of  pof- 
feffion  by  the  fherifF  upon  a  vi  laica  removenda,  Cro. 
Eliz.  466.     5  Mod.  443. 

tHiil,  [Villa,)  Is  fometimes  taken  for  a  manor,  and 
fometimes  for  a  parifh,  or  part  of  it.  Villa  e/i  ex  pluri-' 
bus  manfionibus  vicinata,  et  collata  ex  pluribus  vicinis,  t 
Lift.  fol.  1 15.  b.  Fill  inA  parijh  fhall  be  intended  all  one. 
Cro.  Rep.  2  par.  fol.  ib^.  JVrafs  cafe,  yet  there  may 
be  two  vills  in  one  parijh.  Id.  fol.  120.  Storke's  cafe. 
BraSlon  tells  us.  Si  quis  in  agro  unicum  faciet  adificium^ 
non  erit  ibi  villa  ;  fed  cum  ex  proccjfu  temporis  capcrint 
coadunari^vicinari  adificia.  Lib.  4.  cap.  31.  And  Fortef- 
cue  in  Laud,  Leg.  Jnglia,  cap,  24.  writes  that  the 
boundaries  of  villages  is  not  by  houfes,  flreets,  or  walls, 
but  by  a  large  circuit  of  ground,  within  which  there  may 
be  feveral  hamlets,  waters,  woods  and  wafte  ground. 
Fleta  likewife  mentions  tne  difference  between  a  man- 
fion,  a  village  and  a  manor,  viz.  a  manfion  may  be  of 
one  or  more  houfes,  but  it  muft  be  but  one  dwelling  place, 
and  none  near  it ;  for  if  other  houfes  are  contiguous 
then  it  is  a  village;  a  manor  may  confift  of  feveral 
villages,  or  of  one  alone.  Lib.  6.  cap,  51.  Cowell,  edit. 
1727. _ 

By  intendment  of  law,  every  parifh  is  a  vill,  unlefs  it 
be  fliewn  to  the  contrary.  Co,  Litt,  125.  b.  S.  P,  ad- 
judged. 2Salk.$i.  Mich.  6fV.-^.  Wilfon  v.  Lewis, 
S.  P.  and  if  .it  contains  more  vills  than  one,  the  other 
party  muft  fhew  it.     L.  Raym.  Rep.  22.   S.  C. 

As  to  vills  and  parifhes,  the  law  originally  took  no- 
tice of  a  vill  only  becaufe  the  divifion  of  a  county  into 
parifhes  was  of  ecclefiaftical  diftribution  ;  but  now,  by 
piocefs  of  time,  that  diftin(rfion  is  taken  notice  of  in 
civil  affairs  ;  per  Cur.  2  Mod.  238.  Triiu  29  Car,  2. 
C.  B.   in  cafe  of  Addifon  v.  Olivay. 

Tho'  a  place  named  fhall  be  intended  a  vill  or  town, 
yet  always  the  date  of  a  deed  fhall  be  intended  to  be  a 
particular  place  or  houfe  ;  and  therefore  if  an  obligation 
bears  date  at  Antwerp,  iffc.  it  fhall  be  intended  to  be  fuch 
a  tavern  in  London,  and  not  fuch  a  place  beyond  fea. 
Arg.   and  granted  per  3  Juft.  Lat.  4,  5.   in   Ward's  cafe. 

If  a  place  be  named  generally,  that  place  fliall  be  taken 
to  be,  and  intended  a  vill.  2  Salk.  501.  Mich,  10  W,  3. 
B.  R.  Vinkejlon  v.  Elden. 

Every  vill  muft  have  a  conftable  j  otherwifc  it  is  but 
a  hamlet,  per  Holt  Chief  Juftice.  12  Mid.  18,  in  cafe  of 
The  King  v.  Hawfon.     See  ^arifjj. 

tmnia  Cegt'a,  a  title  given  to  thofe  country  villages, 
where  the  Kings  of  England  had  a  royal  feat  or  palace,  and 
held  the  manor  in  their  own  demefne,  and  had  there 
commonly  a  free  chapel,  not  fubjeifted  to  ecclefiaftical  or- 
dinary jurifdiftion.  So  Brill,  com.  Bud.  was  a  villa  re- 
gia.     So  was  Hedingdon,  com.  Oxon,  i^c.     Parocb.  antiq. 

pag.  53-, 

ZMtllaill,  (Fillanus,)  Signifies  as  much  zzfervus  among 

the  civilians ;   a  man  of  fervile  or  bafe  degree,  from  the 

French  vilain,  vilis,  or  from  the  Latin  villa,  a  country 

9  B  farm. 
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farm,  whereto  they  were  deputed  to  do  ffrvice:  Of 
thefe  bond-men  or  villains,  there  wsre  two  forts  in  Eng- 
land, one  termed  a  villain  in  grofs,  who  was  immediate- 
ly bound  to  the  perfon  of  his  lord  and  his  heirs.  The 
other  a  villain  regardant  to  a  manor,  whom  the  civilians 
term  gUba  afcripiitium,  being  bound  to  his  lord  as  a 
member  belonging  and  annexed  to  a  manor,  whereof 
the  lord  was  owner.  Smith  de  Rip.  Anglor.  lib.  3.  cap. 
8.  Old  Nat.  Brrj.fol.  8.  and  Brailon.,  lib.  I.  cap.  6.  num. 
4.  He  was  properly  a  pure  villain,  of  whom  the  lord 
took  redemption  to  marry  his  daughter,  and  to  make 
him  free;  and  whom  the  lord  might  put  out  of  his  lands 
and  tenements,  goods  and  chattels  at  his  will,  and  beat 
and  chaftife,  but  not  maim  him.  There  are  not  truly 
any  villains  now,  and  we  have  not  heard  of  any  cafe  in 
vilL'nage  fince  Crouche's  cafe  in  Dyer.  Cowell,  edit.  1727. 
Villain  (hall  be  amerced,  faving  his  wainage,  g  H.  3. 
c.  14 

To  be  fworn  of  inquefts  for  want  of  freemen,  5/.  Ex- 
cn.    14  Ed.  I. 

The  lord  (hall  be  preferred  to  any  other  mafter  in  re- 
taining his  villain  for  a  fervant,  provided  he  does  not 
retain  more  than  are  nccefiary,  25  Ed.  3.  c.  i. 

The  lord  may  alledie  villenage  by  way  of  exception, 
or  feize  his  villain  notwithftanding  a  libertate probanda 
depending,   25  Ed.  T,.Jl.  5.  c.  18. 

Counterpiea  of  the  exception  of  conufance  of  villenage, 
37  Ed.  3.  c.  17. 

Commiffions  to  inquire  of  rebellious  villains,  i  22.  2. 
c.  6. 

The  lord  (hall  not  be  barred  of  his  villein  by  his  an- 
fwer  in  law,  9  R.  2.  c.  2. 

The  King's  villeins  in  North  Wales  (hall  he  obliged  to 
do  the  fame  fervices  as  before,  25  H.  6.  Exception  of 
villenase,  3  Hen.  7.  c.  2.  f.  4.     See  tI3iHcna(fC. 

Oinain  CttatC  or  rontlttiOn,  Contradiftmgui(hed  to 
free  eftate.  Stat.  8  H.  6.  ii.  They  were  called  w7- 
lains  from  villa,  becaufe  they  dwelt  in  villages ;  they  were 
alfo  called  pagenfes  and  ruflici,  a  ruribus  qua  excoluerunt ; 
and  they  were  of  that  fervile  tondition,  that  they  were 
ufually  fold  with  the  farm  to  which  they  refpeitively  be- 
longed ;  fo  that  they  were  (laves  and  ufed  as  fuch,  and 
kinder  ufage  made  them  infolent.      Cowell,  edit.  1727, 

cTtllanra  rcgts  ftibtrartis  ccmirenDig,  Is  a  writ  that 

lay  for  the  bringing  back  of  the  King's  bond- men,  that 
had  been  carried  away  by  others  out  of  his  manors 
whereto  they   belonged.     Reg.  Orig.  fol.  Zy. 

OillaUOUS  jimgmcnt,  [Vtllanum  judicium)h  that  which 
cafts  the  reproach  of  villany  and  (bame  upon  him  againft 
whom  it  is  given,  as  a  confpirator,  l3'c.  And  the  judg- 
ment in  fuch  a  cafe  fiiall  be  like  the  ancient  judgment 
in  attaint,  viz.  that  the  offender  (ball  not  be  of  any  cre- 
dit afterwards ;  nor  (hall  it  be  lawful  for  him  to  ap- 
proach the  King's  court ;  and  his  lands  and  goods  (hall 
be  feized  into  the  King's  hands,  his  trees  rooted  up,  and 
body  imprifoned,  l^c.  Staundf.  P.  C.  157.  Lamb.  Eiren. 
63.  Stat.  4  H.  5.  And  the  puni(bment  at  this  day  ap- 
pointed for  perjury  may  partake  of  the  name  of  villanous 
judgment ;  as  it  hath  fomewhat  more  in  it  than  corpo- 
ral, or  pecuniary  pain,  i.  e.  the  difcrediting  the  te(timo- 
ry  of  the  offender  for  ever.     Sec  pcrjurp. 

C^tllciu  fleeces,  Are  fleeces  of  wool,  that  are  (horn 
from  fcabbed  (beep.     31  Ed.  3.  cap.  8. 

GJiUenage,  {VUlenagium,  from  Villain,)  Signifies  a  fer- 
vile kind  of  tenure  belonging  to  land  or  tenements, 
whereby  the  tenant  was  bound  to  do  a  1  fuch  fervices 
as  the  lord  commanded,  or  were  fit  for  a  villain  to  do. 
TJbifciri  non  poterit  vefpere  qnale  fervitium  fieri  debet  mane. 
For  every  one  that  held  in  villenage,  was  not  a  villain  or 
bondman:  Villenagiiim  vel  fervitium  nihil  detrahit  liberta- 
tis,  habitatamen  diflinElione  utrum  tales  Junt  villani  iS?  ten- 
uerint  in  v\\\zr\o focagio  de dominico  domini  regis.  Braft.  lib. 
I.  cap.  6.  num.  I.  The  divifion  of  villenage  was  into 
villenage  by  Blood,  and  villenage  by  tenure.  Tenure  in  vil- 
lenage could  make  no  freeman  villain  unlefs  it  were  con- 
tinued time  out  of  mind,  nor  even  free  land  make  a  v/7/a/« 
free.  Eranon^lib.l.  cap.  8.  num.  3.  divides  it  into^«n<w  vel- 
lenagium,  a  quo prajlalur fervitium  ineertum  JS"  indetermina- 
tum,  ubi  fciri  non  poterit  vefpere,  quale  fetvitium  fieri  debet 
mane,  viz.  ubi quis faccre tenetur  quicquid ei prtcceptuinfuerit ; 
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the  other  he  calls  villanum  foccagium,  and  was  tied  to  the 
performance  of  certain  fervices  agreed  upon  between  the 
lord  and  tenant,  and  was  to  carry  the  lord's  dung  into 
his  fields,  to  plough  his  ground  at  certain  days,  to  reap 
his  corn,  pla(h  his  hedges,  i^c.  as  the  inhabitants  of 
Bickton  were  bound  to  do  for  thofe  of  Clun-cajile  in 
Shropflnre,  which  was  afterwards  turned  into  a  rent, 
now  called  Bicktm  filver,  and  the  fervice  excufed. 
There  were  likewife  villani  fockmanni,  which  were  thofe 
who  held  their  land  in  foccage,  and  there  were  villani  cd- 
ventitii,  who  were  thofe  who  held  lands  by  performing 
certain  fervices  expreffed  in  their  deeds.  Bran.  lib.  2* 
cap.  8.     See  ^OcagE  teiUirC. 

JUiuagittnt,  {Tributum  a  vino)  A  payment  of  a  cer- 
tain quantity  of  wine  inftead  of  rent,  to  the  chief  lord 
for  a  vineyard.      Mon.  Angl.   2  tan.  pag.  980. 

naincgac,  Dinegac  beer,  ana  licrjuire.  Every  ton  of 

vinegar  imported  for  defraying  the  e.xpences   of    coinage 
pays  ten  (hillings,  18  Car.  2.  c.  5.  f.  6. 

And   every  ton  of  vinegar  imported,  S.  8.  i  Jac.  2. 

C.  9.  /   2. 

And  if  by  Englijhmen  four  pounds,  13  b*  14  Car.  2. 
c.  1 1,  f  25. 

And  if  by  firangers,  fix  pounds,  13  iJ  14  Car.  2.  c. 
11.7:25. 

Every  barrel  of  vinegar,  or  liquor  prepared  for  vinegar, 
that  hath  run  through  rape,  i}fc.  eight  (hillings,  2  JV. 
y  M.  fejf.  2.  c.  10.  /   2. 

And  four  (hillings,  i,W.k^M.  c,  3.  /  2.  And  four 
(hillings,  5  W.  i^  M.  c.  7.  /  27.  And  four  (hillings,  5 
W.  y  M.  c.  20.  /  10. 

And  every  barrel  of  vinegar  beer  made  of  Englijh  ma- 
terials, fixpence,  12  Car.  2.  c.  23.  f.  6.  And  (ixpence, 
12  Car.  2.  c.  24.  /  20.  And  fixpence,  22  d^J"  23  Car. 
2.  c.  5.  /  I.  And  three  (hillings,  2  IF.  is  ?/I.  feJf.  2. 
c.  10,  f.  2.  And  one  fhilling  and  fixpence,  5  //^.  ^ 
M.  c.  7.  /.  27.  And  one  (hilling  and  fixpence,  5  /^.  W 
M.  c.  20.  /.  10- 

And  made  of  EngUfh  or  foreign  materials,  eight  (hil- 
lings, 10  y  II  JV.  3.  c.  21.  /  9.  And  two  (hillincs 
and  four  pence,  4  Ann.  c.  6.  /.  9.  And  ninepencc,  8 
Ann.  c.  7.  /  I. 

Drawback  on  the  exportation  of  vinegar,  13^5'  14 
Car.  2.  c.  II.  /  25. 

Penalties  on  concealing  vinegar,  from  the  gauger,  7 
y  8  JV.  3.  c.  30.  /  1 6,  i^c. 

Duties  on  vinegar  by  former  afls  taken  off,  and  a  new 
duty  impofed,   10^  11/^.3.  c.2\.  f.  8,  y<r. 

What  to  be  deemed  vinegar  or  liquors  preparing  for 
vinegar,   10  iif  11  IV.  3.  c,  21.  /.  u. 

Thirty-four  gallons  to  be  deemed  a  barrel  of  vinegar, 
10  isf  1 1  JV.  2-  c.  2.  /  15. 

Informations  againft  vinegar  makers  for  a  falfe  mifen- 
try,    ijfc.   to    be    laid   within    three    months,    I2i5f  13 

JV.Z-  c-  "•/•  17- 

Vinegar  made  for  pickles  for  fale  to  pay  duties,  8  Ann. 
c.  7.  /.  4- 

Vinegar  made  by  the  manufacturers  of  white  lead  ex- 
empt from  duties,  8  Ann.  c.  7.  f.  5. 

Verjuice  bought  or  made  for  fale  how  chargeable  with 
duties,  -]  i^  i  JV.  2-  c-  30.  /  28. 

Every  hog(head  of  verjuice  to  pay  5  ^.  8  Ann.  c.  7. 
/.  I. 

Additional  duty  of  8  d.  per  ton  on  French  vinegar  im- 
ported,  3  Geo.  3.  c.  12. 

And  on  all  other  vinegar  imported,  4  /.  per  ton, 
\  ibid. 

Z3inCpatDS,  The  owners  of  vineyards  may  make 
wine  of  BritiJJi  grapes  only  growing  there,  free  from  any 
duty.     Stat.   10  Geo.  2. 

53innct,  A  kind  of  flower  or  border,  which  printers 
ufe,  to  beautify  printed  leaves  in  the  beginning  of  books. 
See  /lat.  14  Car.  2.  cap.  33. 

dtutncrst.    See  OTtne. 

iniolCtlCC,  (Vieltniia,)  All  violence  is  unlawful  :  If  a 
man  affault  another  with  an  intention  of  beating  him 
only,  and  he  dieth,  it  is  felony.  And  where  a  perfon 
knocks  another  on  the  head  who  is  breaking  his  hedges, 
(jft.  this  will  be  murder,  becaufe  it  is  a  vioL-nt  aft  be- 
yond 
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yond   the  provocation.     Kel.  Rep.  64,  131.  there  is  a 

violence  in  committing  riots,  (jfc. 

JJicga,  A  rod  or  white  ftaff,  fuch  as  flierifFs,  bailiffs, 
{^(.  carry  as  a  badge  or  eniign  of  their  office.  Cowell, 
edit.  1727. 

vLtirgata  tetraC,  Otherwife  vir^a  terra,  a  yard-land. 
Reg.Ortg.  foi.  167.  Virgata.  Decern  acrse  terrae  faciunt 
ftcundum  antiquam  cotifuetudinem,  unam  ferdellam,  if?  qua- 
tuor  ferdellts  faciunt  \i'gAt2im.  MS.  Codex.  Virgata  ter- 
lae  ex  24  acris  ccnjiat-quatuor  virgatas  hi  dam  faciunt,  quin- 
que    htdee  feodum   militis.        See  Kennet's   Glojfary.      See 

^arn^Iaim. 

taintiatiO  CligenCO,  Is  a  writ  that  lies  for  the  choice 
of  a  verderer  in  the  foreft.     Reg.  Orig.  fol.  177. 

diflDiS  l^Oba,  Is  a  court  of  many  colours,  for  in 
ihe  old  books  viridis  is  ufed  for  varlus.  BraSion,  lib.  3. 
tap.  16. 

UStCilia,  The  privy  parts  of  a  man  ;  to  cut  ofF  which 
was  felony  by  the  Common  law,  whether  the  party  con- 
fented  o    not.      Bralion,    lib.  3.  fol.  44. 

^aifrotmt.    See  atrouiu. 

taifitatton,  {Vifitatio,)  Ij  that  office  which  is  per- 
formed by  the  bifhop  of  every  diocefe  once  every  three 
years,  or  by  the  archdeacon  once  a  year,  by  vifiting  the 
churches  and  their  reftors  throughout  the  whole  diocefe; 
JJt  populus  illorum  cur  a  commijfus  falubriter  a  pa/loribus  £3" 
ordine  gubernetur  :  Et  ne  quid  detrimenti  capiat  eccUfia, 
i^c.  Reform.  Leg.  Ectl.  p.  124.  And  when  a  vifuation  is 
mide  by  (he  arcbbifhop,  all  afts  of  the  bifhop  are  fuf- 
pended  by  inhibicion,  ^c.  A  commiflary  at  his  court 
of  vifitation,  cannot  cite  lay  parifhioners,  unlefs  it  be 
chu'Chwardens  and  fidefmen  ;  and  to  thofe  he  may  give 
his  ar  cles,  and  inquire  by  them.  Noy  123.  3  Salk. 
370.  Proxies  and  procurations  are  paid  by  the  parfons 
Vrhofe  churches  are  vifited,  ISc     Ibid. 

JilifitOJ,  I5  an  infpeftor  of  the  Government  of  a  cor- 
poration, bSc.  the  ordinary  is  vifitor  of  fpiritual  corpo' 
rations ;  b'lt  corporations  inftituted  for  private  charity, 
if  thev  are  lay,  are  vifitable  by  the  founder,  or  wi-om  he 
{hall  appoint,  and  from  the  fentence  of  fuch  vifitor  there 
lies  no  appeal.  ^  Sali.  381.  By  implication  of  law, 
the  founder  and  his  heirs  are  vifuors  of  lay  foundations, 
if  no  par  icular  perfon  is  appointed  by  him  to  fee  that 
the  charity  is  not  perverted.  Ibid.  And  where  founders 
are  vifitors  of  hofpital;,  tsfc.  The  appointment  of  a  bi- 
(hop  wiihout  his  chriftlan  name  to  be  a  vifitor,  extends 
to  his  fucceflbrs.  2  Str.  913.  The  vifitor  in  his  cita- 
tion mult  purfue  his  authority.  Ibid.  He  may  punifli 
one  man  for  afts  done  by  him  jointly  with  others.  Ibid. 
Offences  againil  the  ftatutes  of  a  college  are  not  par- 
doned by  an  aft  of  grace.  Ibid.  912.  See  flat.  39  Eliz. 
cap.  5.     43  Eliz.  cap.  4. 

The  King  to  be  vifitor  of  colleges  and  other  religious 
foundations,  that  were  exempt  from  the  ordinary's  vifi- 
tation,   25/^.8.  f.  21.  /  20. 

Abbeys,  i^c.  that  were  exempt  from  ordinary  vifita- 
tion, to  be  fubjefl  to  fuch  vifitation  as  the  King  (hould 
appoint,    31  H.  8.  c.  13.  /  23. 

Queen  Mary  impowered  to  make  ftatutes  for  the  col- 
legiate churches  founded  by  King  Henry  8.  i  Jl^r, 
ft.  J.   c.  9. 

The  crown  to  vifit  Manchejler  college,  while  the  war- 
denfllij^  is  held  by  the  bifhop  of  Chejler,  2  Geo.  2. 
c.  29. 

tHift'tOl  of  S^annCCS,  In  ancient  time  wa«  wont  to 
be4he  name  of  the  Regardei's  office  in  the  foreft,  Alan- 
VDOod,  par.  1.  pag.  195. 

^tfHC,  ( Vtfnetum, )  Signifies  a  neighbouring  place,  or 
place  near  at  hand.      \C)R.2.   c.  6.     See  ClCnaC. 

tStfUS,  View  or  infpetlion  ;  as  wood  is  to  be  taken 
per  vifum  fore/larii,  i^c.     Hoved.  784. 

^(ta  ^UftttiaC  ^  JlCiJtS,  A  (heriff  of  the  county  is 
faid  to  be  the  life  of  jullice,  as  no  fuit  begins,  and  no 
procefs  is  ferved  but  by  him  ;  and  after  fuits  are  ended, 
he  hath  the  making  execution,  which  is  the  life  of  the 
law.     Co.  Lit. 

tDKtiatp,  (Vivarium,)  S'gnifies  a  place  of  land  or  wa- 
ter, where  living  creatures  are  kept.  In  law  it  fignifies 
I 
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moft  commonly  a  park,  warren,  fi/h-pond  or  pifcarv 
Co.  2  Inft.  fol.  ICO.  »-       -  ■ 

tlilt\)a  UOtC,  Is  where  a  witnefs  is  examined  perfo- 
nally  in  open  court.     See  SDcpoCtton. 

5JIctlS,  A  hulk,  or  (hip  of  burthen.  Leg.  Ethelredi 
Regis,    cap.  23 

tminage.    The  fame  with  alnage.     See  SLiatrc    31^ 

nagcr.  -^ 

tmina  fcwa,  Is  the  ftandard  ell  of  iron  kent  in  he 
Exchequer  for  the  rule  of  mcafure,  Mon.  Angl.  um.  2. 
M-  383; 

Qlmpire,  {Arbiter,)  One  chofen  by  compromife  to 
deal  indifferently  between  both  parties.     Litt. 

iUlmpirage,  Is  where  there  is  but  one  arbitrator  of 
matters  fubmitted  to  award ;  and  is  ufuaily  when  the 
parties  fubmit  themfelves  to  the  arbitrament  of  certain 
perfons ;  and  if  they  cannot  agree,  or  are  not  ready  to 
deliver  their  award  in  writing  before  fuch  a  time,  then 
to  the  judgment  of  another  as  umpire:  And  this  is  of-  ' 
ten  the  effeft  of  bonds  of  fubmiffion  to  arbitration.      i 

Roi.  Abr.  261,  262.    See  j9rbttratoj. 

tana  rum  OntntbUS  alitg.  In  the  grant  of  a  deed,  is 
a  new  addition  of  other  things  than  were  granted  before  j 
aid  hath  its  own  conclufion  attending  it.     Hob.  1-75. 

JantCafefatl)  t  This  is  an  obfolete  word,  mentioned 
in  Leg.  Ina,  cap.  37.  viz.  He  who  kills  a  thief,  may 
make  oath  that  he  killed  him  in  flying  for  the  hSt,  ^ 
parentibus  ipjus  occi/i  furet  unceak^dth,  that  is,  that  his 
kindred  will  not  revenge  his  death  :  From  the  Saxon 
eeas,  litis,  and  un,  which  is  a  negative  particle,  and  fig- 
nifies without,  and  ath,  which  is  oath,  ».  e.  to  fwear 
that  there  (hall  be  no  contention  about  it.  Coivi/l 
edit.   1727.  ' 

Clnria  terrae,  Unm  agrt.    Thefe  phrafes  often 

occur  in  the  charters  of  the  Brttijh  K  ngs,  and  fignify 
fome  meafure  or  quantity  of  land.  It  was  the  quantity 
of  12  modii,  and  each  modius  poffibly  100  foot  fquare. 
Mon.  Ang.   torn.  3.   p.  198. 

tanro^e  ^jift,  Is  a  plea  for  the  defendant,  being  fil- 
ed for  a  debt,  due  at  a  day  pa(t,  to  fave  the  f  irfeiture  of 
his  bond,  faying  that  he  tendered  the  debt  at  the 
time  and  place,  and  that  there  was  none  to  receive,  and 
that  he  is  ftill  ready  to  pay  the  fame.  7  £.  6,  6.  b.  83 
Dyer. 

tUlUtttI),  Is  a  Saxon  word  fignifylng  as  much  as  in- 
cognitus,  unknown,  and  is  ufed  in  the  old  Saxon  laws  for 
him  that  Cometh  to  an  inn  gueft-wife,  and  lies  but  one 
night.  In  fuch  cafe  his  hoft  was  not  bound  to  anfwer 
for  any  offence  that  he  committed,  whereof  he  was  guilt- 
lefs  himfelf ;  but  if  he  lay  there  a  fecond  night,  then  he 
was  called  guejl,  hofpes,  and  then  muft  the  hoft  anfwer 
for  him,  as  for  one  of  his  own  family.  And  if  he  tar- 
ried any  longer,  then  he  was  called  agenhine,  that  is, 
familiaris,  whom,  if  he  offend  againft  the  King's  peace, 
his  hoft  was  to  fee  forth-coming;  or  if  he  could 
not  bring  him  out  within  a  month  and  a  day,  he  muft 
fatisfy  for  his  offences.  Lamb.  Archaion.  fol.  133,  num. 
7.  and  BraBon,  lib.  3.  cap.  ro.  num.  2.  writes  thus  of 
the  fame.  Item  fecundum  antiquam  confuetudinem  did  pa- 
terit  de  familia  alicujus,  qui  hofpes  fuerit  cum  alio  per 
tres  nodes,  quia  prima  noiie  poterit  did  uncuth  ;  fcunda 
vero,    gueft,    tenia  mile  hogenhine.      See  SEljirD  lUgljt 

vanQ£  niljil  Ijabet,    Is  a  writ  of  dower,  concerning 

which,  fee  SJote  VLXXtiZ  ni!)tl  ^abet. 

tliJnirer#<ID|)amberIatn  of  tijc  CjrcljeciMCt,  Is  an  of- 
ficer there  that  cleaves  the  tallies,  written  by  the  clerk 
of  the  tallies,  and  reads  the  fame,  that  the  clerk  of  the 
pell,  and  the  comptrollers  thereof,  may  fee  their  entries 
be  true.  He  alfo  makes  fearches  for  all  records  n  the 
treafury,  and  hath  the  cuftody  of  Domefday  book.  There 
are  two  officer"!  there  of  this  name.      Cowell,  edit    ill-j. 

JIlntlCr?Cfrf)CatO?,  [Sub-Efheator,)  Mentioned  in 
flat.  5  E.  3.  c.  4.     See  dEirljcatO?. 

IIIttU)Cr*^ljCriff,  {Sub.-Vlcecmes.)  See  ^IjCnff,  and 
21  Vin.  Abr.  592. 

tUntiertaherS,  Were  fuch  as  the  King's  purveyors 
employed  as  their  deputies,     Stat.  2  is"  3  Ph.  i^  Mar. 

tap. 
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tap.  6.  And  fuch  as  undertake  any  great  work,  as  drain- 
ing of  fens,  &c.  Stat.  43  £/•  cap.  11.  See  12  Car.  2. 
cap.  24.      13  Car.  2,  cff/i.  8.      14  C^r.  2.  fo/>.  20. 

ZanDClV&eafurCU  of  GnglailD,  [Vice-thejaurarim 
Anglia,  mentioned  in  flat.  39  Eliz.  7.)  This  officer,  as 
feme  thinlc,  was  firft  created  in  the  time  of  Henry  the 
Seventh,  to  chefl  up  the  King's  treafure  at  the  end  of 
every  term,  and  to  note  the  content  of  money  in  each 
cheft,  and  to  fee  it  carried  into  the  King's  treafury  in 
the  tower,  for  the  eafe  of  the  lord  treafurer,  as  being  too 
mean  a  thing  for  him  to  be  troubled  with,  and  yet  fit  to 
be  performed"  by  a  man  of  great  fecrecy  and  truft.  He, 
in  the  vacancy  of  the  lord  trcafurer's  office,  doth  all 
things  in  the  receipt,  i^c.  But  this  officer,  in  the  opi- 
nion of  others,  is  far  more  ancient  ;  yet  named  irea- 
furer  of  the  Exchequer  in  the  ftatutes  till  Qiieen  Eliza- 
beth's time,  where  he  is  termed  under-treafurer  of  Eng- 
land. Yet  Jlat,  35  EUz.  he  is  alfo  written  treafurer  of 
the  Exchequer :  Read  the  ftatutes  8  E.  3.  Jlat.  2.  c.  17. 
27  E.  3.  Jlat.  2,  cap.  18.  1  Rich.  2.  cap.  5.  4  H. 
4.  cap.  18.     8  H.  6.  cap.  17.     27  H.  8.  cap.  11. 

SShD^CSI,  Minors,  or  perfons  under  age ;  not  capable 
to  bear  arms,  ^c.     Fletci,  lib.  i.  cap.  9. 

UngElD,  A  perfon  far  out  of  the  prote£tion  of  the 
law,  that  if  he  were  murthered  no  ^fW  or  fine  (hould 
be  paid,  or  compofition  made  by  him  that  killed  him. 
Leg.  Ethelrcd. 

CIlUgilDa  ^hf C  t  This  is  mentioned  in  Brompton,  Leg. 
Ethelred,  pag.  898.  and  it  fignifies  almofl  the  fame  as 
ungeld,  viz..  wheie  a  man  was  killed  attempting  any  fe- 
lony, he  was  to  lie  in  the  field  unburied,  and  no  pecu- 
niary compenfation  was  to  be  paid  for  his  death  :  From 
the  Sax,  un,  without,  gUda,  folutio,  and  acera^  ager. 
Csivell,  edit.  1727. 

CluifO^mttp,  (Uniformitas,)  One  form  of  public 
prayers  and  adminiflration- of  facraments,  and  other  rites 
and  ceremonies  of  the  church  of  England,  to  which  all 
muft  fubmit;  prefcribed  by  the  ftatutes  i  Eliz.  cap.  2. 
y  14  Car.  2,  cap.  if.     See  ^OnCOnfo^nuff?. 

tSlutUrt,  (Unio,)  Is  a  combining  or  confolidating  of 
two  churches  into  one,  which  is  done  by  the  confent  of 
the  biihop,  the  patron,  and  the  incumbent:  But  there 
are  two  other  forts  of  it,  as  where  one  church  is  made  fub- 
jedt  to  the  other,  and  when  cne  man  is  made  redJor  of  both, 
and  when  a  conventual  is  made  catliedral,  as  you  may 
read  in  the  chapter  Licet  de  locato  &  conducio,  in  Linde- 
wode's  provincials,  jeSl.  Et  quia.  In  the  fiift  fignification 
by  the  ftatute  37  H.  8.  cap.  21.  It  was  marie  lawful  to 
make  an  union,  or  confolidation  of  two  churches  in  one, 
whereof  the  one  is  not  above  fix  pounds  in  the  King's 
book  of  the  firft  fruits,  and  not  above  one  mile  diftant 
from  the  other.  And  by  anotlier  ftatute  made  17  Car. 
2.  cap.  3.  It  (hall  be  lawful  for  tlie  bifhop  of  the  dio- 
cefe,  mayor,  bailiff,  l^c.  of  any  city,  or  corporate  town, 
and  the  patron  or  patrons,  to  unite  two  churches  or 
chapels  in  any  fuch  city,  town,  or  the  liberties  thereof: 
Provided  fuch  ««/««  (hall  not  be  good,  if  the  churches  fo 
united  exceed  the  fum  of  one  hundred  pounds  per  annum, 
unlefs  the  parifhioners  defire  otherwife,  ^c.  Cowell,  edit. 
1727.  Parifhioners  of  the  parifli  united  to  contribute 
, to  the  repairs,  i^c.  ifWill.i^M.  f.  12.  See  21 /7«. 
Abr.  594 — 599. 

tlnioit  of  CSngliinn  anii  ^cotlanti.    See  ^rctlanti, 

and  21  Vin.  Abr.  600.  ,  . 

Clnitp  of  poircfCott,  ( Vnitai  pojfejftonis, )  Is  called 
tonfolidatio  fruiius  ^  proprietatis  in  the  Civil  law,  and 
'fignifies  joint />5^Cj^««  of  two  rights  by  feveral  titles.  As 
for  example,  If  1  take  a  leafe  of  land  from  one  upon  a 
certain  rent,  and  afterwards  I  buy  the  fee-fimple  ;  this  is 
an  unity  of  pjfjjion,  by  which  the  leafe  is  extinguidied, 
by  reafon  that  1,  which  before  had  the  occupation  only 
for.  my  rent,  am  become  lord  of  the  fame,  and  am  to 
pay  my  rent  to  none  but  myfelf.     Cozvell,  edit.   1727. 

A  lefTee  for  years  of  an  advowfon,  on  the  church  be- 
coming void,  was  prefehted  by  the  lefTor,  and  inflituted 
and  indu<9ed  ;  and  it  was  lield,  that  this  was  a  furrendcr 
of  his  leafe;  for  they  cannot-  ftand  together  in  one  per- 
fon, and  by  the  unity  of  pofleflion  one  of  them  is  extin- 
guifhed.     Hutt,  105.     No  unity  will  extinguifh  or  fuf- 
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pend  tithes ;  but  notwithftanding  any  unity  they  remain 
CSV.  M  Rep.  14.  2  Lill.  658.  Unity  of  po-ffeflion  ex- 
tinguiflieth  all  privileges  not  exprefsly  neceflary  ;  but  not 
a  way  to  a  clofe,  or  water  to  a  mill,  &c.  becaufe  they 
are  thus  neced'ary.  A  way  of  eafe  is  deftroyed  by  unity 
of  pofleffion  ;  and  a  rent  or  eafement,  do  not  exift  du- 
ring the  unity,  wherefore  they  ale  gone.  Latch  157, 
154.      I  p'ent.  95.      Trin.  7  fF. 

illUtlCrfttp,  Univerfitas,  is  moft  ufually  taken  for  thofe 
two  Bodies  which  are  the  nurfes  of  learning  and  liberal  fci- 
ences  in  this  kingdom,  viz.  Oxford  and  Cambridge;  en- 
dowed with  great  privileges,  as  appears  not  only  by  Stat. 
2  iff  i  P.  &  M.  c.  15.  35  El.  e.  21.  iSEl.  6.  but 
much  more  by  their  feveral  charters  granted  by  divers 
pious  and  munificent  Kings  of  this  land.     Cowell,  edit. 

By  univerfities  in  general,  we  underftand  thofe  femi- 
naries  of  learning  where  youth  are  fent  to  finifli  their 
education,  and  to  be  inflrudted  in  the  liberal  fciences. 
With  us,  by  univerfities,  are  more  particularly  denoted 
thofe  two  learned  bodies  of  Oxford  and  Cambridge  which 
are  inverted  with  feveral  peculiar  privileges.     5  Bac.  Abr, 

330-  .      ^  . 

Each  of  the  univerfities  had  feveral  powers  and  privi- 
leges by  charters  from  the  Kings  of  this  realm,  particu- 
larly one  in  the  eighth  of  Hen.  4.  whereby  they  were 
authorized  to  hold  plea  of  all  caufes  arifing  within  the 
univerfity  according  to  the  courfe  of  the  civil  law:  But 
in  the  opinion  of  all  the  judges  of  England  the  grant 
was  held  not  to  be  good,  for  that  the  King  could  not  by 
his  grant  alter  the  law  of  the  land.'  To  remedy  this  and 
otiicr  defetSts  refpe£ling  their  powers  and-  privileges,  a  fpe-  . 
cial  a£l  of  parliament  was  made  in  the  13  £7/5!i  con- 
firming all  former  letters  patent,  and  all  manner  bf«  li- 
berties, franchifes  ISc.  which  they  held,  or  of  right  ought 
to  have  enjoyed,  ^c.  4  /«/?.  227.  Godb.  201.  pi.  287, 
Archbijliop  of  York  v.  Sedwich, 

By  letters  (not  confirmed  by  parliament)  dated 
30  March  1 1  Car.  I.  granted  to  t!je  univerfity  of  Ox- 
ford, their  old  privileges  are  explained,  and  larger  grant- 
ed. I  Mod.  164.  Magdalen  college  cuie,  WootCsInJi. 
54r, 

Their  courts  are  called  the  chancellor's  courts.  The 
chancellors  are  ufually  peers  of  the  realm,  and  are  ap- 
pointed over  the  whole  univerfity.  But  the  courts  are 
kept  by  their  vice-chancellors  their  afliftants  or  deputies; 
the  caufes  are  managed  by  advocates  or  prodlors.  Id,  ibid. 
By  charter  of  14  H.  8. 

Thefe  courts  have  jurifdiftion  in  all  caufes  ecclefiafli- 
cal  and  civil  (except  mayhem,  felony  and  freehold) 
where  a  fcholar,  fervant  or  minifter  of  the  univerfity 
is  one  of  the  parties  in  fuit.  Id.  ibid,  and  Cro.  Car.  yj. 
Wikocki  V.  Bradle.  But  fee  the  petition  againft  the 
grant  of  Hen.  4.   in  Prynn's  Animad.  p.  368,   369. 

Their  proceedings  are  in  a  funimary  way  accoidingto 
the  pradlice  of  the  civil  law  ;  and  in  their  fentences  they 
follow  the  juftice  and  equity  of  the  civil  law,  or  the 
laws,  ftatutes,  privileges,  liberties  and  cuftoms  of  the 
univerfities,  or  the  laws  of  the  land  at  the  difcretion  of 
the  chancellor.  Cro.  Cur.  73.  Wilcocks  v.  Bradnell. 
Hethy  25.  Tbfmas  TVilcocksh  cafe.  Hard.  508.  Caflle 
V.  Litchfield. 

If  there  is  an  erroneous  fentence  in  the  chancellor's 
court  of  the  univerfity  of  Oxford,  ?n  ap;cal  lies  to  the 
congregation,  thence  to  the  convocation,  and  from 
thence  to  the  King  in  chancery,  who  nominates  judges 
delegrates  to  hear  the  appeal ;  the  appeal  is  of  the  fame 
nature  in  Cambridge.  Wood's  Inft.  549.  2  Ld.  Raym. 
1346.     The  King  v.  'The  chancellor,  &c.  of  Cambridge. 

As  by  charter  confirmed,  as  above  mentioned,  by  aft 
of  parliament,  cognizance  is  granted  to  the  univerfity 
of  all  fuits  arifing  any  vvhere  in  law  or  equity  againft  a 
fcholar,  fervant  or  minifler  of  the  univerfity,  depending 
before  the  juflices  of  ihc  King's  Bench,  Common  Pleas 
and  others  there  mentioned,  and  before  any  other  judge, 
tho'  the  matter  concern  the  King:  If  an  indebitatus  af- 
fumpfit  is  brought  by  quo  minus  in  the  exchequer  againft;  a 
fcholar   or  other  privileged  ^/crfon^    the  univerfity  (hail 

have 
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have  conufance,  for  the  court  of  exchequer  is  included 
in  the  general  words,  Cro.  Car.  73,  fVilcocks  v.  Bra- 
dell.     Hard.  505.  CaJiU  v.  Litchfield. 

If  a  debtor  and  accountant  to  the  King  fucs  a  fcholar 
by  bill  in  equity  in  the  exchequer,  or  if  an  attorney  fues  a 
fcholar  by  writ  of  privilege,  it  is  faid  that  the  univerfities 
(hall  not  have  conufance,  for  a  general  grant  (hall  not 
take  away  the  fpecial  privilege  of  any  court.  Hard.  i8g. 
Wilkim  V.  Shakroft.  Lit,  Rep.  304.  Oxford  Letter 
patent.  S.  P.  -^  Leon.  149.  The  lord  jnderfon's  czk.  2 
Danv.  Abr.  164. 

But  in  the  cafes  where  privilege  is  allowable,  a  fcho- 
lar, £i?f.  cannot  wave  his  privilege,  and  have  a  prohibi- 
tion in  the  courts  of  Wejlminjler^  for  the  univerfity  by 
right  has  the  conufance  of  the  plea,  where  one  is  a  privi- 
leged perfon  ;  and  a  ftranger  is  forced  to  fue  a  privileged 
perfon  in  their  courts  by  leafon  of  that  right  vetted  in 
them.  Cro.  Car.  73.  fFikoch  v.  Bradell.  Hetl.  28, 
Thomas  Wilcocks'i  cafe. 

But  a  fcholar  ought  to  be  refident  in  the  univerfity  at 
the  time  of  the  fuit  commenced  ;  and  no  other  ought 
to  be  joined  in  the  adion  with  himj  for  in  fuch  cafe,  he 
(hall  not  have  privilege.  Hetl.  28.  Thomas  fFilcocis's 
cafe. 

Tho'  it  is  faid  that  fervants  of  the  univerfity  are  pri- 
vileged, yet  it  has  been  held,  that  a  bailiff  of  a  college 
was  not  capable  of  privilege.  Brownl.  74.  Carrel  v. 
Pajk. 

Neither  is  a  townfman  intitled  to  privilege,  to  exempt 
him  from  an  office  in  the  town,  if  he  keeps  a  (hop  and 
follows  a  trade,  tho'  he  is  matriculated  as  fervant  to  a 
fcholar.     2  Ven.  106.     The  city  of  Oxford's  cafe. 

It  is  to  be  obferved,  that  the'  mayhem,  felony  and 
freehold  appear  as  above,  to  be  the  only  caufes  excepted 
in  their  charter;  yet  it  has  been  held  that  in  adtions  for 
the  recovery  of  the  pofTeflion  of  a  term,  without  claim- 
ing title  to  the  freehold,  they  (hall  have  no  privilege,  be- 
caufe  the  freehold  may  come  in  quedion.  Cro.  Car.  87, 
88.  Hajlef  s  cafe.  Lit.  Rep,  252.  Cripp's  and  ff^ebb's 
cafe. 

It  hath  been  difputed  how  far  the  words  of  the  grant 
intitled  them  to  privilege  in  matters  of  Equity.  And  the 
general  principle  of  conftruftion  feems  to  be,  that  where 
chattels  only  are  concerned,  or  where  damages  only  are 
to  be  given,  there  their  privilege  is  allowable,  but  where 
the  fuit  is  for  the  thing  itfelf,  there  their  privilege  can- 
not be  allowed.     As  in  the  following  cafes: 

A  bill  was  brought  fetting  forth  a  contra£l  iinder  feal 
with  the  defendant,  for  making  a  leafe  of  certain  lands 
in  Middlefex,  and  to  have  execution  of  the  agreement. 
The  defendant  pleaded  the  privilege  of  the  univerfity,  to 
proceed  in  all  quarrels  in  law  and  equity,  except  con- 
cerning freehold,  and  concluded  to  the  jurifdiiTtion  of  the 
court.  But  Lord  Keeper  Guilford  over-ruled  the  plea, 
becaufe  in  this  cafe  they  can  only  excommunicate  or  im- 
prifon,  but  cannot  fequefter  lands  in  Middlefex,  and  fo 
can  give  no  remedy ;  and  becaufe  the  charter  of  the  uni- 
verfity of  Oxford,  impowering  them  to  proceed  in  all 
pleas  and  quarrels  in  law  and  equity,  i3Sc.  ought  properly 
to  be  extended  to  matters  at  Common  law  only,  or  to 
proceedings  in  equity  that  might  arife  in  fuch  cafes,  and 
not  to  mere  matters  of  equity,  which  are  originally  fuch, 
as  to  execute  agreements  in  fpecie,  2  Vent,  362.  Dra- 
per V,  Crowther. 

JVhat  clerks  refiding  there  (hall  be  difpenfed  with  from 
refidence  ;  purveyors  not  to  take  victuals  within  five  miles 
of^the  univerfities,  2  Uf  2  Ph.  i^  Mar.  c.  15.  13  El. 
f.  21. 

Grants  to  the  univerfities,  i£c.  in  difcharge  of  the 
payment  of  firil  fruits  and   tenths,  confirmed,    i  El.  c. 

4-  /  34- 

The   franchifes  of  the  univerfities  confirmed,  ilEl. 

c.  29- 

On  college  leafes  a  third  part  of  the  rent  (hall  be  re- 
fcrved   in  corn,   1 8  El.  c.  6. 

The  penalty  for  taking  reward  for  a  vote  for  a  fcholar- 
(hip,  i^c.  in  any  church  collegiate>  college,  i^c,  31 
El,  c.  6. 

Vol.  II.  N".  133. 
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Where  any  fellow,  &c.  re/igns  for  reward,  tSe  perfofl 
for  whom  it  is  given  made  incapable,  b'c-.      31  EL  c.  6. 

/■    i- 

The  univerfities  and  rOyal  Ci'lleges  excepted  but  of 
the  (latute  of  charitable  ufes,  43  El.  t.  4.  f  2. 

The  prefentation  of  benefices  belonging  to  papifls  gi- 
ven  to  the  two   univerfities,   i^Jac,  i.  c.  5.  f  18,  igf. 

1  PV.  b"  A'l.  c.  26.     I  2  Ann.  c.  14. 

Univerfities  may  file  a  bill  in  equity  to  dlfcover  trunSj 
12  Ann.  Ji.  2.  c.  14.  /  4. 

Pending  quiire  impedit,  a  rule  may  be  made  for  exami^ 
ning  patron  and  clerk,    12  Ann.  Ji.   2.  c.  14.  /  5. 

Incumbents  of  united  churches  to  be  gtadiiates,  17 
Car.  2.  c.  3.  f.  6. 

Prefentee  to  tefide,   t  W.  iS  M.  c.  26.  /  6. 

Cullegians  refufing  to  take  the  oaths.  King  rnay  no- 
minate   perfons  to  fucceed,    i  Geo.  i.  c.  10.  f  12. 

Mandamus  lies  to  admit  King's  nominee,  i  Geo.  i. 
c.  13./  13.  .      .         , 

Vice-chancellor  of  Cambridge  may  »£l  as  jufiice  of 
the  county  without  the  landed  qualification,  7  Geo.  2. 
c.   10. 

The  univerfities  and  royal  colleges  excepted  out  of  the 
mortmain  aft,  g  Geo.  2.  c.  36.  f.  4. 

Colleges  pofTefTed  of  more  advowfons  than  a  moiety 
of  the   fellows,  not  to  purchafe  more,  9  Geo.  2.  c.  36, 

Players  riot  to  afl  within  five  miles  of  the  unive.fities, 
10  Geo.  2.  c.  19. 

Diftillers  felling  wine  in  Cambridge,  to  tafie  licences^ 
10  Geo.  2.  c.  19.  /  3. 

Grants  made  by  papifis  of  ecclefiaftical  livings  vefted 
in  the  univerfities,  void,  11  Geo.  2.  c.  17.  /  5. 

Wine  not  to  be  retailed  in  the  univerfities  without 
their  licence,    17  Geo.  2.  e.  40.  f.  11. 

Union  of  two  colleges  in  the  univerfity  of  St.  Andrewsj. 

2  Geo.  2.  c.  32. 

See  5  Bac.  Abr.  and  22  Fin.  Abr.  tit.  Univerfity, 
tKlllaje,  A  Saxon  word  denoting  a  wicked  or  unjuft 
law,  in  which  fenfe  the  word  is  read  in  Leg.  Hen.  i.  cap, 
34,  84. 

tKltUtoful  alTcmWp,  {lllidta  tongregotio)  Is  the  meet^ 
ing  of  three  or  more  perfons  together,  by  force,  to  com- 
mit (ome  unlawful  aQ,  and  abiding  together,  though  not 
endeavouring  the  executiofi  of  it,  as  to  aflauit  or  beat 
any  perfon,  to  enter  into  his  houfe  or  land,  &c.  IVeJi. 
Symb.  part  i,  tit.  Indiiiment,  feSi.  65.  Lamb,  Eiren,  cap, 
19.    And  by  the  (tatute  of    16  Car.  2.    cap.  4.     See 

Utoe* 

tmnClUCjS  p?itt>  Always  ready.  Is  a  plea  whereby  a  matt- 
profefTeth  himfelf  always  ready  to  do  or  perform  that 
which  the  demandant  requires.  For  example,  A  woman 
fues  the  tenant  for  her  dower,  and  he  coming  in  at  the 
day,  ofixrs  to  aver  that  he  was  always  ready,  and  flill  is 
to  perform  it.  In  this  cafe,  except  the  demandant  will 
aver  the  contrary,  he  (hall  recover  no  damages.  When 
this  plea  will  fervc  to  avoid  charges,  and  when  not,  fed 
Kitchen,  fol.  243.     See  5tlnrO?e  j^?t(t, 

^HoCtfCtattO,  Out-cry^  hue  and  cry.  Le^.  Hen.  \. 
c.  12. 

IKoiBanC?  (Facatio)  Is  a  want  of  an  incumbent  upon 
a  benefice,  and  this  is  double,  either  in  law,  as  when  i 
man  hath  more  benefices  incompatible,  or  in  deed,  as 
when  the  incumbent  is  dead,  or  adually  deprived.  Bro, 
tit.  ^are  impedit,  51.  See  HloiDaiue. 

HoiD  auB  iJOitiablC.  in  the  law  fome  thihgs  are  ab- 
folutely  void,  and  others  are  voidable  only.  A  thing  is 
void  which  was  done  againft  law  at  the  very  time  of  do- 
ing it,  and  no  perfon  is  bound  by  fuch  an  aft  ;  but  a 
thing  is  only  voidable  which  is  done  by  a  perfon  whcJ 
ought  not  to  have  done  it,  but  who  ncvertbelefs  can- 
not avoid  it  himfelf  after  it  is  done  ;  though  it  may  by 
fome  aft  in  law  be  made  void  by  his  heir,  iifc.  2  Lil/v 
Abr,  807. 

Bond  of  z  feme  covert  and  infant  are  void.  Bro.  Ob.  pi. 

26.     This  however,  with  regard  to  the  infant,  muft  bs 

underftood  with  fome  reftriftion ;   for  if  an   infant  gives 

a  bond  without  a  penalty  for  necefiaries,  it  is  good ;  and 

9  C  the 


V     O     I 

the  reafon  why  it  is  void,  if  with  a  penalty,  fcems  to  be 
that  the  law  gives  validity  to  every  ad  of  the  infant's 
which  may  be  for  his  benefit  ;  but  it  cannot  be  piefu- 
med  to  be  for  his  benefit  to  enter  into  a  penalty.  Noy  85. 
Delaval  v.  Clare.  Cro.  Eti-z..  920.  Jyliff'v.  Archdak. 
S.  C.  Moor  679.  1  hijl.  i-]2.  a.  1  RoL.Ahr.  729.  1 
Lev.  87.  Rujfel  V.  Lee. 

So  likewife  the  bonds  of  perfons  non  compos  mentis,  after  of- 
fice found,  are  abfolutely  void,  df  Rep.\2'6.  Beverley  iCik. 
It  is  faid  the  reafon  why  the  bond  of  an  infant  or  per- 
fon  non  compos  is  void,  is  becaufe  the  law  has  appointed 
no  a£l  to  be  done  to  avoid  it ;  and  the  only  reafon  why 
the  party  cannot  plead  non  eft  faSfum,  is  that  the  caufe 
of  nullity  is  extrinfic,  and  does  not  appear  on  the  face 
of  the  deed.     2  Salk.  675.   Thompfon  v.  Leach. 

And  in  general  all  bonds  which  are  given  for  a  pur- 
pofe  malum  infe,  as  to  kill  or  rob  another,  are  void  :  Like- 
wife  bonds  given  for  tlie  performance  of  a  malum  prohi- 
bitum as  for  maintenance.  And  bonds  to  oblige  perfons 
to  negleifl  their  duty  to  the  King  and  kingdom,  are  abfo- 
lutely void.     5  Bac.  Abr.  338. 

If  a  future  leafe  be  made  to  commence  after  the  death 
of  tenant  in  tail,  it  is  merely  void  in  its  creation  ;  for 
it  is  not  to  commence  till  the  title  of  the  ifTue  com- 
mences, and  that  is  an  elder  title  concurring  with  it  ; 
and  if  the  law  fhould  make  it  otherwife  than  void,  the 
law  would  make  him  a  trefpaffer.     2  Salk.  620. 

If  a  bifliop  grants  adminiftration,  and  there  are  bona 
notabilia,  fuch  adminiftration  is  abfolutely  void,  as  well 
as  to  the  goods  within  his  own  diocefe  as  elfewhere,  be- 
caufe he  hath  in  fuch  cafe  no  jurifdidlion  whatever.  5 
Rep.  30.  Prince's  cafe.  8  Rep,  135.  Sir  John  Need- 
ham's  cafe,     Noy  96,  Crofsman  v.  Hume. 

So  likewife  a  judgment,  given  by  perfons  who  have  no 
good  commiflion  for  that  purpofe,  is  void.     3  Inji.  231. 

Void  things  are  good  to  fome  pui'pofes.  As  if  lefTee 
for  2p  years  takes  a  leafe  for  10  years,  to  begin  prefently, 
upon  condition  that  if  a  certain  thing  be  not  done  the 
leafe  (ball  be  void  ;  in  that  cafe,  though  the  fecond  leafe 
be  void  on  the  breach  of  the  condition,  yet  the  furrender 
remains  good.     Finch's  Law  62, 

So  likewife  if  a  feoffment  be  made,  to  be  void  on  the 
non-performance  of  a  certain  condition,  yet  after  the  feof- 
for's entry  for  the  condition  broken,  the  feofFee  (hall  have 
an  a£lion  for  a  trefpafs  done  by  the  feoffor  before.  Id. 
ibid. 

Alfo  if  tenant  at  will  grants  over  his  eflate,  though 
the  grant  be  void,  yet  it  determines  his  will,  Arg.  Hard. 
47,  Jones  V.  Clark. 

A  fraudulent  gift  of  goods  is  not  void  againft  all, 
for  it  remains  good  againft  the  donor,  and  is  only  void 
againft  his  creditors.  Per  Anderfon,  Cro.  Eliz.  445,  Up- 
ton V.  Bajfet. 

So  likewife  a  feoffment  upon  maintenance  or  champer- 
ty is  not  void  againft  the  feoffor  but  againft  him  that  hath 
right;  Per  Beamond  J.  Cro.  Elix.  445,  Upton  v. 
Baffet. 

Alfo  where  a  feme  covert  or  infant  are  bound  in  an 
obligation  with  others,  though  the  bond  is  void  as  to  the 
feme  covert  or  infant,  yet  it  is  good  as  to  the  other, 
who  (ball  be  fued  alone,  and  the  writ  (hall  not  abate. 
"Bro.  Obligation^  pi.  26.  I  Rol.  Rep.  41.  fFintcembe  v. 
Pigott. 

In  equity  the  confent  of  the  heir  makes  good  a  void 
devife.  Chqnc.  Cafts  209.  Ld.  Cornbury  v,  Mid- 
dleton. 

So  likewife  a  devife  void  by  mifnomer  of  the  corpora- 
tion was  decreed  to  be  a  good  appointment  of  a  chari- 
table ufe,  within  the  43£//z.     Chan.  Cafes  267.  Anon'. 

If  a  leafe  be  made  by  the  hufband  of  the  wife's  land, 
and  the  hufband  dies,  the  leafe  is  not  void,  but  voidable 
by  the  wife's  entry,  Arg.  3  Bulji.  272.  cites  Plowd. 
Com.  65.   Browning  v,  Beejion. 

Likewife  if  tenant  in  tail  make  a  future  leafe  for 
years,  which  by  poffibility  may  be  to  commence  during  the 
life  of  tenant  in  tail,  it  is  not  void,  but  voidable  as  to  the 
ilTue.     2  Salk.  620.  ■^Maihil  v.  Clarki. 
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So  if  an  infant  makes  a  feoffment  or  a  leafe,  and  deli- 
vers it  'with  his  hand,  it  is  voidable  only.  2  Brownl.  248* 
Plotner  v.   Hockhead. 

It  is  faid  likewife,  that  a  deed  of  Exchange  entered  in- 
to by  an  infant,  or  one  non  fanes  memories.,  is  not  void, 
but  may  be  avoided  by  the  infant  when  arrived  at  age,  or 
by  the  heir  of  liim  who  is  non  fana  memoria.  Perk, 
281, 

Alfo  an  infant's  bond  of  fubmifllon  to  an  arbitration 
feems  only  voidable.      Noy  93.  Stone  v.  Knight. 

An  infant's  contraft  of  marriage  likewife  is  only  void, 
able.      2  Str,  938.  Holt  v.  Ward,  Clarencieux. 

tmotr  DtrC,  ( Feritatem  diccre, )  When  it  is  prayed 
upon  a  trial  at  law,  that  a  witnefs  may  be  fworn  upon 
a  voire  dire;  the  meaning  is,  he  (hall,  upon  his  oath 
fpeak  or  declare  the  truth,  whether  he  (hall  get  or  iofe 
by  the  matter  in  controverfy  ;  and  if  he  be  unconcerned 
his  teftimony   is  allowed,  otherwife  not.     Cowell,  edit. 

tmoIUtnttlS,  Is  the  firft  word  of  a  claufe  in  the  King's 
writ  of  proteftion  and  letters  patent,  Stat,  i  R.  2.  cap. 
8,  and  i;^  Rich.  2.  cap.  16,  Of  proteflions  fome  are 
cum  claufula  volumus,  and  of  thefe  there  are  four  kind?, 
viz.  I.  ^ia  piofeSlurus.  2.  ^ia  moraturus.  3.  ^lia 
indebitatus  nobis  exijlit.  4,  When  any  one  fent  mto  the 
King's  fervice  beyond  fea  in  war,  is  imprifoned,  Co.  on 
Lit.  fea.  199, 

^Oluntatp,  As  applied  to  a  deed,  is  where  any  con- 
veyance is  made  without  a  confideration,  either  of  mo- 
ney or  marriage,  i^c.  And  remainders  limited  in  fettle- 
ments,  to  a  man's  right  heirs,  i^c.  are  deemed  volun- 
tary in  equity,  and  the  perfons  claiming  under  them  cal- 
led volunteers.      Abr.  Ca.   £j.  383',     ;^  Salk.  174.     See 

iFrauD, 

tMoIuntasi,  Is,  when  the  tenant  holds  at  the  will  of 
the  lefTor,  or  lord,  and  that  is  in  two  manners;  one  is, 
when  I  make  a  leafe  to  a  man  of  lands,  to  hold  at  my 
will,  then  I  may  put  him  out  at  my  pleafure  ;  but  if  he 
fow  the  ground,  and  I  put  him  out,  then  ^e  fliall  have 
his  corn  with  egrefs  and  regrefs  till  it  be  ripe  to  cut,  and 
carry  it  out  of  the  ground.  And  fuch  tenant  at  will  is 
not  bound  to  fuftain  and  repair  the  houfe,  as  tenant  for 
years  is.  But  if  he  make  wilful  wafte,  the  lefTor  fhall 
have  againft  him  an  a<Stion  of  trefpafs.  The  other  te- 
nant at  will  of  the  lord  is,  by  copy  of  court-roll,  accord- 
ing to  the  cufiom  of  the  manor;  and  fuch  a  tenant  may 
furrender  the  land  into  the  hands  of  the  lord,  accoroing 
to  the  cuftom,  to  the  ufe  of  another  for  life,  in  fee,  or 
in  tail  ;  and  then  he  (hall  take  the  land  of  the  loid,  or 
his  fteward,  by  copy,  and  (hall  make  fine  to  the  lord. 
Cowell,  edit.  1727. 

tHOtUtn,  A  vow  or  promifc,  ufed  by  Fleta,  for  nup- 
tits  ;  fo  dies  votorum  is  the  wedding-day,  Fleta,  lib.  4. 
top.  2.  par.  16.  Si  donotarius  ad  alia  vota  convolave- 
rat,  i^t, 

tllOUCl)tf ,  (Vocans,)  Signifies  when  the  tenant  calls  an- 
other into  the  court,  that  is  bound  to  him  to  warranty. 
New  Book  of  Entries,  verb.  Voucher  ;  Voucher  de  Garran- 
ty.  Brit.  cap.  75,  And  that  is  either  to  defend  the 
right  againft  the  demandant,  or  to  yield  him  other  lands, 
i^c.  in  value,  and  extends  to  lands  or  tenements  of  free- 
hold or  inheritance  :  He  that  voucheth  is  called  voucher 
(vocans)  and  he  that  is  vouched  is  called  vouchee,  ('War- 
rantus).  BraHon  writes  of  this  at  large,  lib.  5.  trad.  4. 
per  totum.  And  Lit.  in  his  Tenures,  cap.  ult.  alfo  F. 
N.  B.  fol.  134,  And  this  feems  in  fome  meafure  to 
agree  to  the  contraft  in  the  Civil  law,  whereby  the  ven- 
dee bindeth  the  vendor,  fometimes  in  the  fimple  value  of 
the  things  bought,  fometimes  in  the  double,  to  warrant 
the  fecure  enjoying  the  thing  bought;  yet  there  is  this 
difference  between  the  Civil  and  the  Common  law,  that 
the  Civil  law  binds  every  man  to  warrant  the  fecurity  of 
that  which  he  felleth,  which  the  Common  law  doth  nor, 
except  it  be  fpecially  covenanted.  The  procefs  whereby 
the  vouchee  is  called,  is  a  fummoneas  ad  warrantizandum. 
And  if  the  (heriff  return  upon  that  writ,  that  the  party 
hath  nothing,  whereby  he  may  be  furomoned,  then  goes 
out  another  writ  called  Sequatur  fub  fuo  periculo.     Sec 

Lamb, 
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Lamh.  ExpUc.  of  Saxon  words,  verb.  Advocate,  A  re- 
covery with  2i  fwgle  voucher,  is.  when  there  is  but  one 
voucher:  And  with  a  double  voucher,  is,  when  the  vouchee 
voucheth  over,  and  fo  a  treble  voucher.  There  is  alfo  a 
foreign  voucher,  when  the  tenant  being  impleaded  in  a 
particular  jurifdiftion,  as  in  London,  or  the  like,  vouch- 
eth one  to  warranty,  and  prays,  that  he  may  be  fiim- 
moned  in  fome  other  county,  out  of  the  jurifdiiStion  of 
that  court,  which  might  more  aptly  be  called  a  voucher 
of  a  foreigner  De  forinfecis  ad  warrantizandum.  Co. 
on  Lit.  fol.  10 1,  alfo  Co.  Rep.  2.  fol.  50.  Sir  Hugh 
Cholmley's  cafe.  Voucher  is  alfo  ufed  in  the  flatute  19 
Car.  2.  cap.  i.  for  a  leiger  or  book  of  account  wherein 
are  entered  the  acquittances  or  warrants  for  the  accoun- 
tant's difcharge.     Cowell,  edit.  1727. 

The  vouchee  before  juftice  in  Eyre  fliall  be  fummoned 
for  the  third  or  fourth,    St.  Marleb.    52  H.  3.  c.  26. 

Counter-plea  given  in  mortdanceftor,  that  the  tenant 
was  the  firfl  that  entered,  St.  JVeJlm.  i.  3  Ed.  i. 
cap.  40, 

Not  to  be  out  of  the  line.    Ibid. 

In  a  writ  of  right,  that  the  vouchee,  £jfr.  had  no  fei- 
fin,  fince  the  time  of  whofe  feifin  the  demandant  counts. 
Ibid. 

Proceedings  in  foreign  voucher  in  London,  6  Ed.  r. 
1. 12.     9  Ed.  I. 

The  counter-plea  given  by  flat.  TFeJlm.  r.  cap.  40. 
ftili  be  received  though  the  vouchee  be  prefent,  St.  de 
Voc.     20  Ed.  I.  Ji.  I, 

Averment  that  the  vouchee  is  dead,  or  that  there  is  no 
f.ich  perfon,  fhall  be  received,   lifEd.  3.  _/?.!.  f.i8.     See 

KeroDerp,  OTarcantp. 

tiHOj;,  Vocem  nm  habere.  Is  a  phrafe  ufed  by  BraHon, 
lib.  3.  c.  34.  par.  3.  and  by  Fleta,  lib.  i.  cap.  34.  par.g. 
and  in  cap.  38.  par.  21.  and  it  fignifies  an  infamous  per- 
fon,  one  who  is  not  admitted  to  be  a  witnefs  Cowell, 
edit.  1727. 

JKpljOlflo;?!,  Shall  not  make  beds  and  other  wares  de- 
ceittully,  II  Hen.  7.  c.  19.  5  £5"  6  Ed.  7.  cap.  23. 
Beds  ftafFed  with  flocks  may  be  carried  on  board  (hips  for 
neceffary  ufe,    12  Car.  2.  c.  32.  fe^.  11. 

tmylatlD,  (Uplanda,)  High  ground,  or  as  fo3ie  call  it 
terra  firma,  contrary  to  moorilh,  marfli  or  low  ground^ 
Ingulph. 

ZUfa,  Is  the  river  Ifn.  Tunc  in  reSfum  ad  Vndcfor- 
dum,  tunc  furfum  in  Ufa  ad  IVatlingJireet.  Du  Cange. 
This  river  was  called  IJis  from  the  goddefs  of  that  name : 
For  it  was  cuftomary  amongft  the  pagans  to  dedicate 
hills,  woods,  and  rivers  to  fome  goJdefs,  and  to  call 
them  after  that  name.  And  the  Britons  having  the  grea- 
teft  reverence  for  Ceres  and  Proferpina,  who  was  alfo 
called  IJis,  did  for  that  reafon  name  this  river  Ifis  ; 
and  (he  being  the  goddefs  of  the  night,  from  thence 
they  computed  days  by  nights,  and  years  by  months: 
Of  which  we  have  ftill  fome  remains,  as  /even  night, 
fortnight,  l3\.     Cowell,  edit.  1727. 

mfage.    See  p^cfcription. 

t^iZy  {Uf"!,)  ^"  the  original  fignification  is  evident 
enough,  but  it  hath  alfo  a  proper  application  in  law, 
and  that  is  the  profit  or  benefit  of  lands  or  tenements. 
iVeJi.  Symbol,  lib.  I.  feSi.  48,  49,  50,  51,  52.  Every 
deed  confifts  of  two  principal  parts,  namely,  the  pre- 
mises, and  the  confequents;  the  premijfes  is  the  former  part 
thereof,  being  ail  that  which  precedeth  the  habendum 
or  limitation  of  the  eftate,  which  are  the  perfons  con- 
trading,  and  the  things  contracted.  The  confequent  is 
that  which  follows  the  premifTes,  and  that  is  the  haben- 
dum, in  which  are  two  limitations :  The  one  of  the  eftate 
or  property,  which  the  party  paflive  fliall  receive  by  the 
deed  :  The  other  of  the  ufe,  which  is  to  exprefs  in  the  faid 
habendum  to  or  for  what  ufe  and  benefit  he  fliall  have  the 
fame  eftates ;  and  of  the  limitation  of  fuch  ufes,  many 
precedents  are  fet  down  in  the  fame,  iVe/l.  Symbol. part  i. 
lib.  2.  fe£}.  308  £tf  327.  Thefe  ufes  were  invented  upon 
the  ftatute  of  IVe/lm.  3.  ^tia  emptores  terrarum,  before 
which  ftatute  no  fuch  ufes  were  known.  Perkin's  De- 
vifes  528.  And  becaufe  in  time  many  deceits  were  in- 
vented, by  fettling  the  pofTeflion  in  one  man,  and  the 
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ijfe  in  another  ;  to  avoid  which,  and  divers  other  mifchiefs 
and  inconveniences,  was  the  ftatute  27  H.  8.  cap.  10. 
provided,  which  unites  the  ufe  and  polleffion  together. 
So  Co.  lib.  3.  Chudley'i  c^k,  fol.  121.  Cowell,  edit. 
1727. 

An  ufe  at  Common  law  was  an  equitable  right  v.'liich 
he  referved,  who  conveyed  a  legal  eftate  to  another,  up- 
on truft  and  confidence  that  the  perfon  to  whom  he  (o 
conveyed  it,  would  neverthelefs  fuffer  him  to  take  the 
rents  and  profits  of  the  land,  and  that  he  would  execute 
eftates  according  to  his  direftion.  Gil.  Law  of  Ufes  175. 
I  Rep.  i2r.     Chudleigh's  cafe. 

The  feoffee  therefore,  or  terretenant,  (that  is,  the  per- 
fon to  whom  the  legal  eftate  was  conveyed)  had  the  free- 
hold or  fole  property  in  him,  and  the  perfon  who  had 
conveyed  the  legal  eftate  to  him  (that  is,  the  cejiuy  que 
ufe)  had  neither  jus  in  re,  nor  ad  rem,  for  if  he  had  en- 
tered upon  the  land  without  the  confent  of  the  feoffee,  he 
had  been  a  trefpaffor  ;  fo  that  nothing  remained  in  him 
but  a  bare  confidence  or  truft,  for  which,  if  it  was  bro- 
ken, he  had  no  remedy,  but  by  fubpaena  in  chancery. 
5  Bac.  Abr.  342. 

But  this  equitable  right  extended  to  all  perfons  who 
claimed  in  privity  under  the  feoffee,  that  is,  who  came 
into  the  fame  eftate  which  the  feoffee  had  to  the  ufe,  and 
by  contraft  with  him  :  for  a  diffeifor  came  into  the  fame 
eftate,  but  not  by  contraft  or  agreement,  and  therefore 
claiming  not  by  or  from  the  feoffee,  he  confequently  did 
not  claim  the  eftate  as  it  was  fubjeft  to  the  ufes,  but  he 
claimed  an  eftate  above  that  free  from  and  difcharged  of 
the  ufes  ;  and  it  would  in  a  manner  have  defeated  his 
title,  ftiould  behave  been  compelled  to  ftand  feifed  to  an 
ufe,  when  he  did  not  claim  the  eftate  whic  >  was  charged 
with  the  ufe :  For  confidence  in  the  per.  i  was  requi- 
fite,  as  well  as  privity  of  eftate.     5  Bac,  A^r.  342. 

Confidence  in  the  perfon,  was  either  exprefs  or  impli- 
ed ;  as  if  a  feoffee  to  an  ufe  had,  for  good  confideration, 
enfeoffed  one  who  had  no  notice  of  the  ufe,  the  ufe  was 
deftroyed ;  for  the  perfon  enfeoffed  not  knowing  that 
t  -re  was  any  ufes,  no  truft  could  be  repofed  in  him  to 
let  the  ccjluy  que  ufe  take  the  profits ;  but  if  he  had  no- 
tice, a  truft  might  well  be  faid  to  be  repofed  in  him, 
fince  he  took  the  land,  knowingly,  charged  with  the  ufes. 
So  alfo,  if  the  feoffment  had  been  made  without  confi- 
deration, tho'  the  perfon  enfeoffed  had  no  notice  of  the 
ufe,  yet  he  would  neverthelefs  have  flood  feifed  to  the 
ufe,  for  the  law  in  that  cafe  would  have  implied  notice 
of  the  ufe,  and  confequently  the  trufl  would  have  re- 
mained.    5  Bac.  Abr.  342. 

From  hence  it  may  be  collefted,  that  to  every  ufe  at 
Common  law  there  were  two  infeparable  incidents;  a 
privity  in  eftate,  and  a  confidence  in  the  perfon ;  and 
where  either  of  thefe  failed,  the  ufe  was  fufpended  or  de- 
ftroyed.    5  Bac.  Abr.  342, 

The  original  of  ufes  was  from  a  title  under  the  Civil 
law,  which  allows  of  an  ufufru£tuary  poffeflion,  diftiiidt 
from  the  fubftance  of  the  thing  itfelf  j  and  it  was  brought 
over  to  us  from  thence  by  the  clergy,  who  were  mafters 
of  the  Civil  law;  for  when  they  were  prohibited  from 
taking  any  thing  in  mortmain,  and  after  feveral  evafions 
by  purchafing  lands  of  their  own  tenants  fuffering  reco- 
veries, and  purchafing  lands  round  the  church  and  ma- 
king them  church-yards,  by  bull  from  the  Pope,  at  laft 
this  way  was  invented  of  conveying  lands  to  others  to 
their  own  ufe ;  and  this  being  proper  matter  of  equity, 
it  met  with  a  very  favourable  conftrutflion  from  thejudgc 
of  the  Chancery  court,  who  was  in  thofe  days  common- 
ly a  clergyman ;  and  the  clergy  thought  this  a  ftatute 
contrary  to  natural  juftice,  antj  fo  could  eafily  tolerate 
any  a£l  for  evading  it.  Thus  this  way  of  fettlement  be- 
gan ;  and  was  often  ufed  for  other  fraudulent  purpofes,  as 
to  defeat  juft  debts,  wardfliips,  efcheats,  l^c.  but  it  more 
generally  prevailed  among  all  ranks  and  conditions  of  men, 
by  reafon  of  the  civil  commotions  between  the  houfes  of 
Lancajler  and  York,  to  fecrete  the  poffcilions,  and  to  pre- 
ferve  them  to  their  iffue  notwithftanding  attainders. 
Gil.  Law  of  Ufes  3.  Sir  fVilliam  Jones  127.  {<ord  Wil- 
loughbf$  cafe. 

i.qf 


use: 

i.  0/  the  pitaer  tf  cefluy  que  ufe  at  Common  laxv,  and 
by  the  flat,  i  Rlc.  3.  r.  i. 

2.  Of  the  alterations  introduced  with  refpeif  to  conveyan- 
ces to  ufes  byjlat.  27  Hen.  8.  c.  10. 

I.  Of  the  power  of  cejiuy  que  ufe  at  Common  lato,  and  by 
the  fiat.  I  Ric,  3.  f.  I. 

It  has  been  faid  in  the  definition  of  an  ufe,  that  cefluy 
que  ufe  had  neither  y«j  in  re,  nor  ad  rem  ;  for  if  the  feof. 
fee  broke  his  truft,  he  had  no  remedy  againft  him  but  by 
fubpoena  in  chancery.  This  fubpeena  commenced  in  the 
time  of  Ed.  3.  but  it  was  always  againfl:  the  feoffee  in 
truft  himfelf,  and  was  never  allowed  againft  his  heir  till 
H.  6.  And  in  this  point  was  the  law  changed  by  Forte- 
fcue  Chief  Juftice.     Kelw.  42.  b.  5  Bac.  Abr.  345. 

So  that  if  the  feoffee  had  died,  his  heir  was  fcifed  to 
his  own  ufe,  alfo  the  feoffee's  feoffee  was  feifed  to  his 
own  ufe,  as  the  law  was  taken  to  the  time  of  Hen.  4. 
till  at  length  the  fubpeena  was  granted  both  againft  the 
heir,  and  the  feoffee  of  the  feoffee,  about  the  time  above 
mentioned,  or  according  to  fomc  later.  Id.  ibid,  and 
46*. 

But  tho'  at  Common  law  cejiuy  que  ufe  had  no  power 
over  the  land,  yet  he  might  alien  the  ufe,  becaufe  every 
one  might  difpofe  of  the  rights  that  Were  in  him  ;  or  he 
might  prefer  a  bill  in  chancery  to  make  the  terre  tenant 
execute  the  ufe  in  himfelf,     Gil.  Law  of  ufes  26. 

But  at  Common  law,  if  cejiuy  que  ufe  had  entered  and 
made  a  feoffment  in  fee  of  the  lands,  this  had  not  been 
good  to  pafs  the  eftate  to  the  feoffee ;  becaufe  cejiuy  que 
ufe  had  not  the  freehold  in  him,  and  fo  could  not  pafs  it 
to  another ;  but  by  his  entry  he  was  a  diffeifor  :  yet  in 
this  cafe,  if  the  feoffee  of  the  cejiuy  que  ufe  had  re-enter- 
ed upon  the  purchafer,  the  feoffees  would  not  have  had 
the  lands  to  their  own  ufe ;  and  they  would  not  have  flood 
feifed  to  the  ufe  of  the  cejiuy  que  ufe,  becaufe  he  had  trans- 
ferred the  ufe  to  another.     Plowd.  352.  b. 

If  cejiuy  que  ufe  makes  a  leafe  for  years,  rendering 
rent,  the  refervation  is  void,  unlefs  it  be  by  deed,  for 
the  rendering  rent  to  a  man  is  an  acknowledgment  of  the 
holding  lands  from  him ;  but  here  the  lands  are  not  held 
by  cefiuy  que  ufe,  but  of  the  feoffees  who  have  the  re- 
verfion.  But  if  the  refervation  be  by  deed,  the  feoffees 
(hall  not  have  the  rent  referved,  but  cejiuy  que  ufe  fhall 
have  it.     Bro.  F.  to  ufes    338.    /  23,  339.    /  26. 

If  cejiuy  que  ufe  make  feoffment,  with  a  letter  of  at- 
torney to  give  livery,  and  the  attorney  gives  livery  ac- 
cordingly ;  ^.  Whether  the  feoffment  was  good ;  or 
whether  it  was  not  a  diffeifin.  Bro.  F.  to  ufes  339. 
/.  28. 

But  by  the  ftatutc  of  i  iJ.  3.  c.  i.  a  power  was 
annexed  to  an  ufe,  that  cejiuy  que  ufe  fliould  alien  the 
lands. 

The  rcafon  of  that  ftatute  was,  becaufe  cejiuy  que  ufe 
\n  poffeflion  often  aliened  the  lands,  and  then  the  feoffees 
entered,  which  caufed  a  great  deal  of  vexation  and  chan- 
cery fuits  ;  and  therefore  the  ftatute  gave  cejiuy  que  ufe 
an  immediate  power  of  alienation,  without  the  concur- 
rence of  the  feoffees  ;  which  leads  us  more  particularly  to 
examine  the  power  oi cejiuy  que  ufe.  Gil.  Law  of  ufes  27, 

The  ftatute  of  i  R.  3.  cap.  i.  enafls  that,  "  Every 
eftate,  feoffment,  gift,  releafe,  grant,  leafes,  and  con- 
firmation of  lands,  tenements,  rents,  fervices,  or  here- 
ditaments, made  or  had,  or  hereafter  to  be  made  or  had 
by  any  perfon  or  perfons,  being  of  full  age,  of  whole 
mind,  at  large,  and  not  in  durefs,  to  any  perfon  or  per- 
fons ;  and  all  recoveries  and  executions  had  or  made, 
(hall  be  good  and  effeflual  to  him  to  whom  it  is  fo  made, 
had  or  given,  and  to  all  other  to  his  ufe,  againft  the  feller, 
feoffor,  donor,  or  grantor  thereof,  and  againft  the  fellers 
feoffors,  donors,  or  grantors,  his  or  their  heirs,  claiming 
the  fame  only  as  heir  or  heirs  to  the  fame  fellers,  feoffors, 
donors,  or  grantors,  and  every  of  them,  and  againft  all 
others  having  or  claiming  any  title  or  intereft  in  the 
fame,  only  to  the  ufe  of  the  fame  feller,  feoffor,  donor, 
or  grantor,  fellers,  feoffors,  donors  or  grantors,  or  his 
or  their  faid  heirs,  at  the  time  of  the  bargain,  fale,  co- 
venant, gift,  or  grant  made :    Saving  to  every  perfon  or 
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perfdns  fuch,  right,  title,  aiElion,  or  Intereft,  by  reafoii 
of  any  gift  in  tail  thereof  made,  as  they  ought  to  have 
had,  if  this  aft  had  not  been  made," 

And  all  recoveries]  By  this  word  (allj  feint  recoveries,  as 
well  as  recoveries  upon  good  title,  are  comprehended. 
But  they  are  good  only  againft  the  grantors,  £2*f.  and 
their  heirs  claiming  only  as  heirs  to  fuch  grantors,  &c. 
fo  that  they  are  not  againft  him  that  claims  as  heir  to  the 
grantor  and  his  feme  in  tail  per  fcrmam  doni.  Aig.  PI, 
c.  4.     a.  b.  Mich.    6  Eliz.  in  ManxwellV  cafe. 

Recoveries']  If  a  man  recovers  by  erroneous  judgment, 
and  makes  feoffment  to  his  ufe,  and  the  other  brings 
writ  of  error,  and  reverfes  the  judgment,  he  may  enter 
v/hhomfcire  facias  againft  the  feoffees  ;  for  it  is  a  reco- 
very, and  therefore  it  fliall  bind  him  and  his  heirs  and 
feoffees,  by  the  ftatute,  i  R,  3.  Bro.  Feoffment  to  ufes 
337-  M  3- 

Feoffors,  donors,  or  grantors,]  Yet  if  cefiuy  que  tiji 
grants  a  rent-charge,  and  the  feoftees  are  diffeiffed,  the 
grant  fhall  be  good  againft  the  diffeiffor ;  and  yet  he  does 
not  claim  only  by  the  cejiuy  que  ufe.  Arg.  2  Le^ 
153.  pi.  185.     In  cafe  of  Cor  del' s  executors  v.  Clifton. 

Only  to  the  ufe]  This  ftatute  did  not  take  away  the 
power  of  feoffees  ;  for  they  may  yet  make  feoffments  ; 
but  enlarge  the  power  of  cefiuy  que  uf,  who  may  novjr 
make  feoffments  likewife.  Godb. '^()'^.  In  cafe  of  Lord 
Sheffield  V.  Ratcliff. 

Saving  to  every  perfon,  iJc]  It  was  agreed  per  Cur, 
that  thefe  words  arc  taken  for  tenant  in  tail  in  poffeflion, 
and  tenant  in  tail  in  ufe  ;  for  cefiuy  que  ufe  in  tail  has 
no  right  or  intereft.  Bro.  Feoffment  to  ufes  339.  i, 
/  40.     _    _ 

Here  it  is  obfervable,  that  there  is  a  difference  betweert 
a  feoffment  according  to  this  ftatute  and  a  feoffment  at 
Common  law  ;  in  cafe  of  feoffment  at  Common  law, 
the  feoffor  ought  to  be  feifed  of  the  lands  at  the  time 
of  the  feoffment;  but  if  a  feoffment  be  according  to 
the  ftatute  of  i  R.  3.  in  fuch  cafe  the  feoffor  did  not 
need  to  be  in  poffeflion  :  Feoffments  at  the  Common 
law  give  away  both  eftates  and  rights ;  but  feoffments 
by  the  ftatute  of  R.  3.  give  the  eftates,  but  not  the 
rights.  In  cafe  of  feoffment  at  Common  law,  the  feof- 
fee is  in  the  per,  viz.  by  the  feoffor ;  but  in  cafe  of 
feoffments  by  the  ftatute  of  R.  3.  the  feoffees  are  in  the 
poft,  viz.  by  the  firft  feoffees.  Godb.  318.  Lord  Shef- 
field's cafe.     2  Roll.  Rep.  334.     S.  C. 

Another  diffeience  iikewife  is  taken  in  Plovuden  be- 
tween the  feoffment  of  the  feoffees  and  of  cejiuy  que  ufe  ; 
for  if  the  cejiuy  que  ufe  for  life  in  tail  makes  a  feoffment 
in  fee,  either  with  or  without  confideration,  all  the  old 
ufes  were  difcontinued,  and  the  ancient  eftate  which  the 
feoffees  had,  is  gone,  and  a  new  eftate  created  fubjedl  to 
thefe  new  ufes  raifed  by  the  feoffment ;  for  when  cejiuj 
que  ufe  makes  a  feoffment  in  fee,  which  by  this  ftatute 
he  might  lawfully  do,  he  paffed  an  ufe  in  fee  fimpic  to 
the  feoffee  ;  which  being  a. new  ufe  to  the  feoffee,  all  the 
old  ufes  were  difcontinued,  and  confequently  the  eftate 
of  the  feoffee  muft  be  altered  ;  for  were  it  the  ancient 
eftate,  it  were  ftill  fubjedt,  by  the  former  and  elder  limi- 
tation of  ufes,  to  the  old  ufes;  therefore  have  the  feof- 
fees, by  the  conftru£lion,  a  new  eftate  to  the  new  ufes  i 
but  it  the  feoffees  themfelves  had  made  a  feoffment 
without  confideration,  the  feoffees  had  ftood  feifed  to  the 
old  ufes,  for  here  was  no  ufe  nor  new  eftate.  Gil.  Law  of 
ufes   180.  cites  PL  C.  350, 

By  the  ftatute  cefuy  que  ufe  has  no  power  of  aliena- 
tion, when  he  has  a  naked  right  to  an  ufe,  and  not  an 
ufe  in  effe  ;  unlefs  it  be  in  order  to  confirm  an  eftate  in 
being;  becaufe  the  intent  of  the  ftatute  vvas  only  to 
give  cefiuy  que  ufe  a  greater  power  to  transfer  his  eftate, 
and  not  any  other  remedy  to  regain  and  reveft  it;  and 
unlefs  he  has  the  ufe  he  cannot  pafs  the  ufe,  much  lefs 
poffeflion   to  another.      Git.   Law  of  ufes  27.      Plowd. 

351- 

But  if  the  feoffee  to  the  ufe  in  fee  be  difleifed,  and 
cejiuy  que  ufe  releafes  to  the  diffeifor,  this  extinguifhet 
the  ufe,  and  by  the  ftatute  bars  the  entry  of  the  feoffee. 
Plowd.  351, 

4  Alfq 
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Alfo  where  feoffees  to  an  ufeare  diffeifcep,  and  after  the 
difleifor  enfeoffs  cejiuy  que  vfe,  who  enfeoffs  a  ftrangcr  ; 
this  is  good,  and  fhail  biii<i  tiie  feoffees,  for  the  feoff- 
ment is  good  to  pnfs  the  poffeffion,  and  light  of  the 
ufe,  which  he  had  in  him  ;  and  the  feoffees  cannot  en- 
ter to  revive  the  ufe,  which  the  party  himfelf  by  his 
own   zS(  has  extinguifhed.      Gil.  LaiuofUfes  28. 

The  ftatute  likewife  is  to  be  underflood  of  c-Jluy  que 
ufe  that  has  an  ufe  in  ejfe^  in  oppofition  10  him  that  has' 
only  a  reverfion  or  remainder  of  an  ufe.  If  a  feoffment 
be  made  to  the  ufe  of  A.  for  life,  remainder  lo  B.  in 
fee,  A.  may  ahen  in  fee,  becaufe  the  feoffees  claim  the 
whole  eflate  for  tlie  ufe  of  A.  during  his  hfe,  and  he  has 
the  whole  advantage  of  it ;  and  the  ftatute,  that  gives 
the  prefent  poffeffor  of  the  ufe  a  power  of  alienation, 
has  provided  an  immediate  remedy  for  the  remainder 
man.      Gil.   Law  of  ufes  28.     Plowd.  350. 

But  if  the  tenant  for  life  of  an  ufe  aliens  in  fee,  and 
dies,  the  feoffees  may  enter  on  the  alienee;  for  by  the 
words  of  the  flatute,  the  alienation  is  good  againft  cejluy 
que  ufe  and  his  heirs,  and  perfons  claiming  only  to  his 
ufe  :  So  when  feoffees  claim  to  the  ufe  of  the  remainder 
man,  the  feoffment  of  tenant  for  life,  according  to  the 
authority  given  by  the  flatute,  is  no  longer  valid  to  bar 
the  feoffees  of  the  entry;  for  their  right  is  by  the  Com- 
mon law.  Gil.  Law  ofUfes  29.  Plowd.  348.  Dcla- 
mer  V.  Barrard's  cafe,  the  point  refolv'd. 

If  there  be  a  feoffment  in  fee  to  the  ufe  of  A.  for  life, 
the  remainder  to  B.  in  fee,  B.  has  no  power  of  alienation 
by  the  ftatute,  during  the  continuance  of  the  eftate  for 
life,  becaufe  the  poffeflion  is,  as  is  faid,  to  the  ufe  of  A. 
only,  during  his  life,  and  fo  the  remainder  man  has  no- 
thing to  do  with  the  poffeffion  ;  and  if  the  remainder  man 
Ihould  enter  on  the  feoffees  and  make  a  feoffment,  either 
the  ufe  of  tenant  for  life  would  be  deftroyed,  or  the  feof- 
fees muft  re-enter  and  create  a  particular  eftate  to  thcm- 
felves,  without  being  fubjecS  to  dower ;  for  by  the  Com- 
mon law,  every  particular  eftate  is  derived  out  of  the  fee 
fimple  by  the  agreement  of  the  parties  in  intereft ;  but 
here  are  no  parties  to  fuch  agreement,  and  the  ftatute  has 
not  altered  the  law  in  this  cafe.  Gil,  Law  ef  Ufes  29. 
Plowd.  350.     I  Co.  128.  l>. 

But  if  there  be  a  feoffment  for  life,  remainder  in  fee,  he 
in  remainder  may  take  a  leafe  for  years,  or  grant  a  rent- 
charge  to  begin  afte'  the  death  of  tenant  for  life  ;  for  he 
cannot  enter  and  take  the  pnfleffion  out  of  the  feoffee; 
but  it  is  an  execu  ory  contra(St  on  which  the  ftatute  ope- 
rates after  the  death  of  the  tenant  for  life.  Gil.  Law  of 
Ufes  30.     Plowd.  358.  b. 

So  likewife  if  a  leafe  for  life  is  made  to  the  ufe  oi  A. 
and  afterwaids  the  reverfion  is  granted  to  another  for  life 
to  the  ufe  of  B.  and  attornment  is  had,  and  afterward  the 
reverfion  is  granted  to  another  in  fee  to  the  ufe  of  C.  in 
tee,  and  attornment  is  had  ;  in  this  cafe  A.  may  give  the 
firft  eftate  for  life  to  whomfoever  he  pleafes,  and  B.  may 
grant  the  reverfion  for  life  to  whomfoever  he  pleafes. 
Plowd.  350. 

Where  a  feme  covert  was  cejluy  que  ufe.,  and  fhe  and 
her  baron  made  feoffment  ;  this  was  good  during  the 
life  of  the  baron  only,  by  equity  and  reafon,  though  the 
ftatute  of  I  R.  3.  fays  nothing  of  a  feme  covert.  Plowd. 
350. 

It  is  to  be  obfcrved  farther  with  regard  to  the  power 
given  over  eftates  in  ufe,  that  if  ccjiuy  que  ufe  makes  a 
feoffment  in  fee  upon  condition,  and  after  enters  for  the 
condition  broken,  he  fhall  be  feifed  of  the  eftate  in  the 
land  ;  for  the  whole  eftate  is  devefted  out  of  the  feoffees  by 
the  feoffment,  and  they  cannot  enter  for  the  condition 
broken,  becaufe  no  parties  to  it.  Gil.  Law  of  Ufes  32. 
1  Infi.  202.  a. 

.  But  if  cefluy  que  ufe  in  tail  aliens  the  land  by  leafe  and 
releafe,  or  feoffment  ;  this  only  binds  the  feoffees  during 
life,  becaufe  he  has  no  longer  power  of  alienation  ;  if 
eefluy  qui  ufe  howevet  aliens  by  fine,  this  is  good,  and  bais 
the  entry  of  the  feoffees  after  his  death  ;  for  that  would 
difpoffefs  the  eftate  in  tail  by  the  ftatute  4  U.  7.  yet  if 
he  aliens  by  tecevery,  it  does  not  bind  the  iffue,  becaufe 
he  is  not  tenant  to  the  pracipe ;  fo  that  would  be  no  bar 
at  Common  hw,  and  this  is  not  helped  by  any  ftatqje : 
Vol.  II.  N°  133. 
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For  though  a  recovery  here  be  exprefsly  mentioned,  and 
(o   binds  the  party  himfelf,  yet  the  right  of  the  eftate  in 
tail    is  faved.      Bro.  F.   al  ufes  ".-ii .  f.  2.     -2^8    f    22 
Ibid. f  -J.     Gil.LawofUfes^o  ^^'■''        ' 

It  tenant  in  tail  of  a  truft  levy  a  fine,  or  fuffer  a  reco- 
very, this  is  an  equitable  bar  of  the  eftate,  though  tfe 
truftee  does  not  join  in  the  recovery  to  make  a  legal  te- 
nant to  the  pracipe  ;  for  as  the  fine  and  racovery  pafs  the 
entail  in  a  legal  eftate  at  Common  law,  fo  it  fafles  the 
entail  of  a  truft  in  the  court  of  equity.  I  Chan.  Caf.  49. 
210.      2Ch.  Caf  63,  64. 

But  if  tenant  in  tail  of  a  truft  makes  a  mortgage,  or 
acknowledges  a  judgment  or  ftatute,  and  then  levies  a 
fine  and  fettles  a  jointure,  thejointrefs  fhall  hold  it  fub- 
jeft  to  the  mortgage  or  judfiment,  in  the  fame  manner  as 
if  the  mortgagor  or  conufor  had  been  tenant  in  tail  of  the 
legal  eftate,  and  after  the  mortgage  or  jtidnment  had  le- 
vied a  fine  and  made  a  jointure;  becaufe  the  fubfcqueut 
declaration  of  the  ufe  of  the  fine  is  merely  the  zS\.  of  the 
tenant  in  tail,  and  he  cannot  by  any  aft  of  his  own  make, 
a  fubfequent  conveyance  take  place  of  one  precedent  ;  and 
the  rather  becaufe  the  feme  claims  under  that  fee  which' 
tenant  in  tail  got  by  the  recovery  or  fine;  and  that  f.e 
was  fubjea  to  all  the  charges  he  had  laid  upon  it.  i  Cb. 
CaJ.   119,1 20. 

If  cejluy  que  ufe  makes  a  leafe  for  years,  rcferving  a 
rent,  he  fliall  have  an  aftion  of  debt  upon  the  cnntraft, 
but  he  fhall  not  avow,  becaufe  the  legal  eftate  of  the  re- 
verfion is  ftill  in  the  feoffees,  fince  he  has  put  the  eftate 
out  ot  them  for  a  term  ;  but  the  equit«ble  eftate  is  in  him, 
and  he  may  difpofe  of  it,  and  the  tent  pafles ;  but  the. 
feoffees  ftiall  puniQi  for  wafte  done  by  the  tenant,  and 
enter  for  a  forfeiture,  ISc.  Bio.  Feoff,  to  Ufes  337.  /  6 
338.  /    18. 

Alfo  if  cejluy  que  ufe  makes  a  leafe  for  years,  referving 
rent,  this  fhall  go  to  his  heirs;  for  fince  the  ftatute  has 
given  him  power  to  make  effates  at  lav/,  they  are  gover- 
ned by  the  rules  of  Common  law.  Bra.  F.  al  ufes  338. 
b.  f  18,  23,  39.      Gil.   Law  of  Ufes  34. 

So  likewife,  lUeJluy  que  ufe  makes  a  leafe  for  years,  re- 
ferving  a  rent  with  a  claufe  cf  re-entry  for  non-payment 
of  fhe  rent,  and  the  rent  is  behind,  ccjiuy  que  ufe  may 
enter  J  for  he  only  can  take  advantage  of  his  own  condi- 
tion. And  fince  the  ftatute  allows  the  a£f  of  re  fcury  by 
allowing  him  power  to  make  leafes,  he  fhall  toi  ever  keep 
tlie  poffeffion  againft  the  feoffees  ;  quare  tamen.  Br.  F.  to 
t^"338-/  J  8. 

A  gift  of  land  for  years,  or  of  a  leafe  for  years,  to  an 
ufe,  is  good,  notwithftanding  the  ftatute  of  R.  3.  for  the 
ftatute  is  intended  to  avoid  gifts  of  chattels  to  ufes,  to 
defraud  creditors  only  ;  and  fo  is  the  preamble  and  intent  of 
this  ftatute.  Bro.  Feoff,  to  Ufes  340.  f  60.  For  mere 
learning  on  this  fubjeii,  fee  5  Bac.  and  22  Vin.  Abr.  lit. 
Ufes. 

2.  Of  the  alterations  introduced  with  refpcB  to  convey- 
ances to  ufes  by  flat.  27  Hen.  8.  c.  10. 

This  ftatute  enafls  that,  "  Where  any  perfon  or  per- 
fonsftand  feifed,  or  at  any  time  hereafter  fhall  happen  to 
be  feifed  of  or  in  any  honours,  cafiles,  manors,  lands,' 
tenement?,  rents,  fervices,  reverfions,  remairiders,  or 
other  hereditaments,  to  the  ufe,  confidence  cr  truff  of 
any  other  perfon  or  perfons,  or  of  any  body  po'i.ick,  by 
reafon  of  any  bargain,  fale,  feoffment,  fine,  recovery, 
covenant,  contrad,  agreement,  will,  or  otherwife  by 
any  manner  or  means  whatfoever  it  be;  in  every  fuch 
cafe,  all  and  every  fuch  perfon  and  perfons,  that  have  or 
fhall  have  any  fuch  ufe  or  truft  in  fee  fiinp'e,  tail,  for 
life,  or  years,  or  otherwife,  or  any  ufe,  confidence,  or 
truft  in  remainder  or  revet icr,  ftiall  from  henceforth  fl^nj 
and  be  feifed,  and  be  deemed  and  adjudged  in  lawful  feifin 
eftate  and  poffeffion  of  and  in  the  fame  honours,  i^c.  to 
all  intents,  bV.  of  and  in  fuch  like  eftate  as  they  had  or 
ftiall  have  in  the  ufe,  iSc.  of  and  in  the  fame ;  and  the 
eftate,  title,  right  and  poffeflion  of  fuch  perfon  or  per- 
fons as  were  or  hereafter  fhall  be  feifed  of  any  lands,  tene- 
ments, or  hereditaments,  to  the  ufe,  confidence,  or 
truft  of  any  fuch  perfon  or  perfons,  or  of  any  body  poll- 
9  D  tick 
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tick,  be  from  henceforth  clearly  deemed  and  adjudged  to 
be  in  him  or  them,  that  h^ve  or  hereafter  fhall  have  any 
fuch  ufe,  confidence  or  truft,  after  fuch  quality,  manner, 
form,  and  condition  as  they  had  before  in  or  to  the  ufe, 
confidence,  or  truft  that  was  in  them." 

JVhere  any  per/in  or  perfins]  The  word  [per/on)  excludes 
all  corporations.  Lord  Bacon's  Reading  on  the  Statute  of 
Ufes  334,  335. 

Stand  or  be  feifed]  This  word  felfed  excludes  chattels 
and  rights.  It  likewife  excludes  contingent  ufes,  becaufe 
the  feifm  cannot  be  put  to  a  fee-fimple  of  an  ufe;  and 
when  that  is  limited,  the  feifm  of  the  feoffee  is  fpent. 
Lord  Bacon's  Reading  on  the  Statute  ofUfes  335. 

Or  other  hereditaments]  This  word  (hereditaments)  is  to 
be  underftood  of  thofe  things  whereof  an  inheritance  is  in 
ejfe  ;  for  if  I  grant  a  rent-charge  de  novo  for  life  to  an  ufe, 
this  is  good  enough  ;  yet  there  is  no  inheritance  in  being 
of  this  rent.  It  likewife  excludes  annuities  and  ufes  them- 
felves,  io  that  an  ufe  cannot  be  to  an  ufe.  Lord  Bacon's 
Reading  on  the  Statute  of  Ufes  335. 

Truji  in  remainder  or  reverter]  The  ftatute  having  fpo- 
ken  biifore  of  ufes  in  fee-ftmple,  in  tail,  for  life  or  years, 
addeth,  or  otherwife  (in  remainder  or  reverter)  whereby 
it  is  manifeft,  that  the  firft  words  are  to  be  underftood  of 
ufes  in  poflefTion.  Lord  Bacon's  Reading  on  the  Statute  of 
Ufes  337. 

In  lawful  feifm,  ejlate  and  popffton]  The  words  (lawful 
feifin,  eftate  and  pofTeiTion)  intended  not  a  poffeilion  in 
law  only,  but  a  feifin  in  tail  ;  not  a  title  to  enter  into  the 
land,  but  an  aflual  eftate.  Lord  Bacon's  Reading  on  the 
Statute  of  Ufes  338. 

Se£}.  2.  "  Where  divers  perfons  fhall  be  jointly  feifed  to 
the  ufe  or  truft  of  any  of  them,  thofe  which  fhall  have 
fuch  ufe  or  truft,  fhall  be  adjudged  to  have  only  fuch 
eftate,  pofTeflion,  and  feifin  of  lands,  i3'c.  as  they  had  in 
the  ufe  or  truft,  faving  to  all  perfons  other  than  thofe 
which  be  feifed  to  any  ufe  or  truft,  all  right,  fife." 

Sen.  3.  "  Alfo  faving  to  all  thofe  perfons  which  fhall 
be  feifed  to  any  ufe,  all  fuch  former  rights  as  they  might 
have  had  to  their  own  proper  ufe." 

Upon  this  faving  claufe  the  following  cafe  has  been  de- 
termined. The  hufband  being  feifed  in  fee  made  a  leafe 
to  O.  and  S.  but  it  was  in  fecret  confidence  for  the  pre- 
ferment of  his  wife  ;  and  afterwards  he  made  a  feoff- 
ment to  0.  and  others  of  the  fame  land  to  other  ufes.  It 
was  decreed  by  the  advice  of  IVray,  Anderfon  and  Maw- 
hood,  that  the  term  was  not  extinguifhed  by  feoffment, 
by  reafon  of  \\)Rprovifo  ;  and  becaufe  O.  had  this  leafe  to 
his  own  ufe,  it  is  not  extinguifhed  by  the  feoffment 
■which  he  took  to  the  ufe  of  another.  Mod.  196.  pi. 
345.  Cheneys  cafe.  2  And.  192.  pi.  9.  S.  C.  fays  the 
ieafe  was  made  really  in  tiuft  to  the  ufe  of  the  wife,  and 
education  of  their  fons  and  daughters,  notwithffanding 
that  divers  covenants  were  therein  contained,  and  a  rent 
was  referved ;  and  fays  that  the  feoffment  made  after- 
wards was  to  the  ufe  of  the  hufband  himfclf,  and  his  faid 
wife  for  their  lives,  with  remainder  over  j  and  that  the 
fame  was  held  accordingly. 

SeSi.  4,  5.  "  Where  any  be  feifed  to  any  ufe  or  in- 
tent that  another  fhall  have  a  yearly  rent  out  of  the  fame 
lands,  cejhy  que  ufe  of  the  rent  fhall  be  deemed  in  the 
pofFeflion  thereof  of  like  eftate  as  he  or  flie  had  that 
ufe." 

A  man,  in  confideration  of  natural  love  and  affetSion, 
covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  the 
remainder  to  B,  his  fon  in  tail,  and  to  the  intent  that  B. 
(hould  have  a  rent  iff'uing  out  of  the  lands,  during  the 
life  of  A.  B.  the  fon  dies  and  his  executors  brought  debt 
for  the  arrears  of  the  rent.  It  was  refolved  and  adjudg- 
ed, that  by  thefe  words  of  the  ftatute  B.  in  this  cafe  had 
a  good  rent,  as  well  upon  covenant  as  by  a  feoffment, 
or  bargain  and  fale.  Sir  IV,  Jo.  179.  Rivetts  v. 
Cod/on. 

The  defign  of  this   law   was  utterly  to  abolifh  and  de 
ftroy  that  pernicious  way  of  conveyance  to  ufes;  and  the 
means  they  took  to  do  it  was  to  make  the  poffcffion  fall 
in    with   the  ufe  in  the  fame  manner  as  the  yfe  was  li- 
mited i  and  wheie  they  were  all  freeholds,  it  was  thought 
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they  would  be  then  fubje<S  to  the  rules  of  Common  Uw  ; 
but  the  method  has  not  anfwered  the  legiflature'i  intent ; 
for  it  has  introduced  feveral  forts  of  conveyances  quite 
oppofitc  to  the  rules  of  Common  law  ;  for  now  whcrc- 
ever  any  ufe  is  raifed,  the  ftatute  gives  ce/lui  que  ufe  the 
pofTeffion  ;  fo  that  it  is  only  neceffary  to  form  an  ufe, 
and  the  pofTeffion  pafTes  without  any  livery  or  record, 
and  the  reverfions,  without  the  attornment  of  particu- 
lar tenants ;  and  now  the  ufe  (by  the  name  of  truft, 
which  were  the  fame  before  the  ftatute)  remains  fe- 
parately  in  fome  perfons,  and  the  pcfTeffion  feparately  in 
others,  as  it  did  before  the  ftatute,  and  are  not  brought 
together  but  by  a  decree  in  Chancery,  or  the  voluntary 
conveyance  of  the  poffeffor  of  the  land  to  cejluy  que  truft,. 
So  that  the  principal  ufe  of  the  ftat.  of  27  H.  8.  efpe- 
cially  upon  fines  levied  to  ufes,  is  not  to  bring  together 
a  poffefTion  and  ufe,  but  to  introduce  a  general  form  of 
conveyance,  by  which  theconufors  of  the  fine,  who  are 
as  donors  in  the  cafe,  may  execute  their  intents  and  pur- 
pofes  at  pleafure,  either  by  transferring  tteir  eftates  to 
ftiangers,  by  enlarging,  diminifhing,  or  alterirg  them, 
to  and  amongft  themfelves,  at  their  pleafure,  without 
obferving  that  rigor  and  ftridnefs  cf  law  for  the  pofltf- 
fion  of  the  conufee,  as  was  requifite  before  the  ftatute. 
Faugh  50.   Dixon  v.  Harrifon, 

Notwithftanding  this  ftatute,  there  are,  three  ways  of 
creating  an  ufe  or  a  truft  which  ftill  remains  as  at  Common 
law,  and  is  a  creature  of  the  courts  of  Equity,  and  fubjecfl 
only  to  their  controul  and  direflion.  Fir/l,  where  a  man 
feifed  in  fee  raifes  a  term  for  years,  and  limits  it  in  truft  for 
A.  For  this  the  ftatute  cannot  execute,  the  termor  not  be- 
ing feifed.  '^dly.  Where  lands  are  limited  to  the  ufe  of 
A.  in  truft,  to  permit  B.  to  receive  the  rents  and  pro- 
fits ;  for  the  ftatute  can  only  execute  the  fiift  ufe.  31/^, 
Where  lands  are  limited  to  truftees  to  receive  and  pay 
over  the  rents  and  profits  to  fuch  and  fuch  perfons  ;  for 
here  the  lands  muft  remain  in  them  to  anfwer  thefe  pur*- 
pofes ;  and  thefe  points  were  agreed  to.  i  Abr.  Eqit. 
Cafes  383.  Simpfon  v.  Turner. 

But  before  we  confider  the  particular  alterations  inr 
troduced  in  the  mode  of  conveying  property  by  the  27 
H,  8.  it  may  be  neceffary  to  premife  in  general,  that, 
fince  the  ftatute,  the  limitation  of  ufes  is  in  many  cafes 
governed  by  the  rules  of  law.  As  if  a  fecffment  lis 
made  to  the  ufe  of  J,  S,  and  his  heirs  males  lawfully  be- 
gotten, with  remainder  over ;  this  dotb  not  pafs  an  ef- 
tate-tail,  but  a  fee-fimple,  fince  the  ftatute;  for  fincc 
the  ftatute  has  brought  ufes  into  poffeflion,  they  ought 
to  be  governed  by  the  rules  of  eftates  in  poffeilion,  as 
to  the  words  that  are  effential  to  creating  fuch  ufes. 
Now,  if  there  be  no  words  eflcntial  to  the  creating  tA  an 
eftate,  there  is  no  fuch  eftate  at  Common  law  fo  far  as 
to  allow  an  eftate  in  being,  without  words  neceffary  to 
create  it  ;  and  here  nobody  is  limited  from  whence  the 
heirs  of  the  tail  may  pioceed.  Alfo  no  fee  fimple  can 
be  created  in  ufes,  without  the  word  heir,  fince  the  fta- 
tute, for  the  fame  reafon.  Gil,  Law  of  Ufes  75.  i 
Rep.  87.  b. 

So  if  a  man  makes  a  feoffment  to  the  ufe  of  himfelf 
for  years,  the  remainder  to  B,  in  tail,  remainder  to  his 
own  right  heirs,  and  after  B,  dies  without  iffue,  leaving 
the  feoffor,  the  remainder  to  his  right  heirs  is  void,  be- 
caufe it  being  contingent,  there  is  no  eftate  of  freehold 
to  fupport  it,  for  there  is  no  tenant  to  the  pracipe,  and 
the  other  having  a  perpetual  tenant  to  the  pracipe  was 
an  inconvenience  the  ftatute  exprefly  defigned  to  redrefs* 
and  confequently  to  this  rule  the  ftatute  has  fubmittcd  all 
ufes.     2  Rol.  Abr,  791.     Gil,  Law  of  Ufes  76. 

Likewife  if  a  man  makes  a  feoffment  in  fee  to  the  ufe 
of  A.  for  life,  the  remainder  to  his  firft  fon  in  tail,  the 
remainder  to  5.  in  fee  ;  if  j/.  dies,  his  wife  being  prive- 
ment  enftent,  and  a  fon  is  afterwards  born,  he  fhall  take 
nothing  ;  for  if  the  remainder  does  not  veft  at  the  deter- 
mination of  tlie  particular  eftate,  it  fhall  never  veft; 
for,  as  it  is  faid  before,  the  ftatute  tioes  not  change  the 
nature  and  being  of  eftates  that  were  fettled  at  Common 
law,  and  a  remainder  ex  vi  termini  fuppofes  a  particn- 
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lar  efiate,  of  which  it  doth  remain.  Gil.  Law  of  Ufts 
i"]"].  But  fee  \oU  \\  IF.  3.  c.ib.  for  preferving  con- 
tineent  remainders  to  after- born  children. 

So  if  a  man  makes  a  feofFiiieiU  in  fee  to  the  ufe  of  A. 
his  fon  for  lile,  and  afterwards  to  the  ufe  of  every  per- 
fon  that  (hall  be  his  heir,  for  life  only,  it  is  not  good  to 
the  heir  j  for  it  is  againil  the  rules  of  Common  law,  that 
A  perpetual  freehold  for  life  only  fliould  defcend,  be- 
caufe  it  creates  a  perpetuity ;  but  it  fecms  in  this  cafe, 
as  if  Chancery  (fince  there  is  fuppofed  a  good  confide- 
ration)  would  have  executed  a  fee  in  J.  according  to  the 
intent  of  the  parties.  1  Rep.  J38.  a.  Chudliegh's  ufe, 
Gil.  Law  of  IJfes  'j-]l 

In  feme  cafes  however,  the  fiatute  operates  againft  the 
rules  of  law.  As  if  a  man  makes  a  feoffment  in  fee, 
to  the  ufe  of  A.  in  fee  ;  but  upon  payment  of  100/.  or 
any  other  contingency,  to  the  ufe  of  B.  in  fee,  if  the 
contingency  happens,  the  fee  (hall  be  executed  in  B.  for 
though,  according  to  the  rules  of  Common  law,  a  fee 
cannot  be  limited  on  a  fee,  becaufe  a  fee-fimple  is  the 
largeft  eftate  that  can  be  limited  ;  and  therefore  will  not 
bear  a  remainder  over,  by  way  of  limitation  ;  and  tho' 
this  cannot  be  conftrued  a  conditional  eftate  ;  becaufe  to 
avoid  maintenance,  the  Common  law  allows  no  ftranger 
to  take  advantage  of  a  condition:  Yet  the  necelllties  of 
commerce  and  family  fettlements  induced  the  Chancery^ 
to  pafs  by  this  rule,  and  the  ftatute  has  executed  the  pof- 
fefEon  in  the  fame  manner  and  form  as  the  party  had 
the  ufe.  Now  fince  he  had  but  a  conditional  fee  in  the 
ufe  before  the  flatute,  he  cannot  have  an  abfolute  and 
unconditional  eflate,  fince  the  ftatute  ;  for  that  is  to  fet 
up  an  eftate  ditedtly  contrary  to  the  exprefs  words  of  the 
ftatute.  Gil.  Law  of  life i  73.  See  5  Bac.  Air.  and  22 
Viti.  Abr.  tit.  IJfes. 

tlUfCC  De  atfton.  Is  the  purfuing  or  bringing  an  ac- 
tion;  which  in  what  place  and  county  it  ought  to  be, 
fee  Bro.  fol.  64. 

tafljCC,  [OJliarius,  from  the  French  Huijfier,  A  door- 
keeper of  a  court,)  is  an  officer  in  the  Exchequer,  of 
which  fort  there  are  four  that  attend  the  chief  officers 
and  barons  at  the  court  at  Wefiminfter^  and  juries,  ftie- 
rilFs,  and  all  other  accountants,  at  the  pleafure  of  the 
court.  There  are  alfo  ujhers  in  the  King's  houfe,  as  of 
ihe  privy  chamber,  Wc.     See  iSlack^rOll, 

ilfucaption,  (Ufucaptio,)  The  enjoying  a  thing  by 
continuance  of  time,  or  receiving  the  profits,  long  pof- 
feflion  or  prefcn'ption.      Cowell,  edit.  1727. 

tafUftlltfuacp,  (Ufufrufiuarius,)  One  that  hath  the 
ufe,  and  reaps  the  piofit  of  any  thing.  Cowell,  edit. 
1727. 

CSfunOttS!  COntCatf,  Is  any  bargain  orcontraft,  where- 
by any  man  is  obliged  to  pay  more  intereft  for  money 
than  the  law  allows.      Jac. 

UfurjjatiOU,  (Ufurpatio)  Is  the  ufing  that  which  is  an- 
other's ;  an  intetruption,  or  difturbing  a  man  in  his  right 
and  pofTeffion,  i^c.  And  iifurpations  in  the  civil  and  ca- 
non law  are  called  intrufions  ;  and  fuch  intruders  hav- 
ing not  any  right  fhall  fubmit,  or  be  excommunicated 
and  deprived,  i3c.  By  Boniface's  Conflitut.  Gibf.  Codex 
817.  The  ufurpation  of  a  church  benefice  is,  when  one 
that  hath  no  right,  prefenteth  to  the  church,  and  his 
cleik  is  admitted  and  inftituted  into  it,  and  hath  quiet 
pofTefTion  fix  months  after  inftitution,  before  a  quare  im- 
tedit  brougiu  :  It  muft  commence  upon  a  prefentation, 
not  a  collation  ;  becaufe  by  a  collation  the  church  is  not 
full,  but  the  right  patron  may  bring  hia  writ  at  any  time, 
to  remove  the  ufurper.  i  Inft.  227.  6  Rep.  30.  And  by 
ufurpation,  the  fee  of  an  advowfon  mny  be  gained,  as  well 
as  the  avoidance  upon  which  the  ufurpation  is  made  : 
And  the  true  patron  cannot  remove  the  incumbent  to 
regain  the  pofTefTion,  without  a  writ  of  right  of  advow- 
fon, which  he  is  driven  to  for  recovery  of  the  inheri- 
tance. 6  Rep.  49.  It  has  been  formerly  held,  that  upon 
an  ufurpation  the  ufurper  gains  a  fee-fimple  in  the  ad- 
vowfon ;  in  like  manner  as  he  who  enters  into  land  during 
a  vacation,  and  claims  the  fame  as  his  inheritance,  by 
wrong:  Bjt  as  the  dying  feifed  of  lands  in  that  cafe, 
will  not  take  away  the  entry  of  the  fucceflbr  ;  no  nure 
fliall  the  ufurpation  on  a  vacancy   take  away  his  right  of 
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p-efentation  when  the  church  becomei  void,  2  Co.  In/}. 
360.      17  £^.3.37. 

At  Common  law  the  patron  in  fee  was  put  out  of 
pofTeffion  by  an  ufurpation,  and  to  recover  the  advowfjn 
it  felf  by  a  writ  of  right;  but  he  hath  no  remedy  for 
the  prefentation  hac  vice,  nor  if  another  avoidance  hap- 
pen, unlefs  he  bring  his  writ  of  right  of  advowfon,  and 
re  continue  the  advowfon  :  If  the  patron  had  the  advow- 
fon in  tail,  or  for  life,  this  turn  and  alfo  his  uhule  ad- 
vowfon was  gone.  3  Salk.  388.  An  ufurpation  upon 
a  lefi~ee  for  years,  gains  the  fee-fimple,  and  puts  the  true 
patron  out  of  poffeffion  ;  and  tho'  by  the  Hat.  Wefm.  2. 
he  in  reverfion  after  the  determination  of  the  leafe  for 
years,  may  have  a  quare  impedit  when  the  church  is  void, 
or  may  prefent  j  and  if  his  clerk  is  inftituted  and  in- 
duced, then  he  is  remitted  to  his  former  title;  yet  till 
that  is  done,  the  ufurper  hath  the  fee,  and  the  writ  of 
right  of  advowfon  lies  againft  him.  Hutt.  66.  3  Salk. 
389.  Upon  the  ftatute  i  Eliz.  If  an  ufurpation  be  on 
a  bifhop,  it  fhall  bind  him  ;  but  his  fuccelTor  may  pre- 
fent to  the  next  avoidance,  or  bring  a  quare  impedit,  al- 
tho'  he  is  out  of  pofTeffion:  All  ufurpations  fliall  bind 
the  bifhop  who  fufFers  them,  not  their  fucceffjr-.  i  Leon. 
80.  2  Cro.  673.  No  one  can  ufurp  but  the  king;  fo 
as  he  fhall  be  obliged  to  bring  a  quare  impedit  ;  tho'  ic 
will  not  fo  deveft  his  eftate  in  an  advowfon,  as  to  bind 
his  inheritance,  and  put  him  to  a  writ  of  right.  3  Salk. 
389.  One  co-parcener  or  jointenant,  i^c.  cannot  ufurp 
upon  the  other:  But  where  there  are  two  patrons  of 
churches  united,  if  one  prefents  in  the  other's  turn,  it  is 
an  ufurpation  ;  for  they  are  not  as  coparceners,  who  are 
privy  in  blood.  Dyer  259.  17  Ed.  3.  If  one  prefents 
to  a  church  in  time  of  war,  the  prefentment  fhall  not 
put  the  rightful  patron  out  of  pofTeffion :  ..And  a  prefen- 
tation which  is  void  in  law,  as  in  cafe  of  fimony,  or  10 
3  chqrch  that  is  full,  i^c.  makes  no  ufurpation.  2  Rep. 
93.  Wo^s  Inft,  160.  Alfo  by  a  late  ftatute,  no  ufur- 
pation on  ^ny  avoidance,  fhall  difplace  the  eftate  or  in- 
tereft of  any  perfon  intitled  to  an  advowfon;  or  hinder 
him  to  prefent  upon  the  next  avoidance,  or  to  maintain 
a  quare  impedit  to  recover  pofTeffion,  bSc,  7  Ann.  cap.  1 8. 
This  ftatute  hath  quite  altered  the  law  concerning  ufur- 
pations of  churches.    Mallor.  ^  imped.  146. 

jaiuryatiOtl  of  fcanrl)tfe0,  is  when  a  fubjeft  unjuftiy 
ufes  any  royal  franchifes,  i^c.  And  it  is  fa  id  to  be  an 
ufurpation  upon  the  king;  who  fhall  have  the  writ  of 
qm  warranto  againft  theufurpers.     fac.  See  itillO  "SStiXf 

rauto. 

J3.futp,  in  a  ftri(fl  fenfe,  is  a  contradl  upon  the  loan  of 
money,  to  give  the  lender  a  certain  profit  for  the  ufe  of 
it,  upon  all  events,  whether  the  borrower  made  any  ad- 
vantage of  it,  or  the  lender  fuiFered  any  prejudice  for  the 
want  of  it,  or  whether  it  be  repaid  on  the  appointed  time  or 
not :  And  in  a  large  fenfe  it  feemeih,  that  ail  undue  ad- 
vantages taken  by  a  lender  againft  a  borrower,  came 
under  the  notion  of  ufury,  whether  there  were  any  con- 
tradf  in  relation  thereto,  or  not ;  as  where  one  in  poffef- 
fion  of  land,  made  over  to  him  for  the  fecurity  of  a  cer- 
tain debt,  retains  his  pofTeffion  after  he  hath  received  all 
that  is  due,  from  the  profits  of  the  land.     Hawk.  P.  C. 

245- 

Antiently  it  was  holden  to  be  abfolutely  unlawful  for 
a  Chriftian  to  take  any  kind  of  ufury,  and  that  whofo- 
ever  was  guilty  of  it,  was  liable  to  be  punifhed  by  the 
cenfures  of  the  church  in  his  life-time  ;  and  that  if  after 
death  any  one  was  found  to  have  been  an  ufurer  whje 
living,  all  his  chattels  were  forfeited  to.the  King,  and  his 
lands  efcheated  to  the  lord  of  the  fee.  Hawk.  PI.  Crown 
245.  But  per  Hale  Chief  Juftice,  Jewifh  ufurv,  being 
40  per  Cent,  and  more,  was  prohibited  at  Common  law, 
but  no  other.     Hard.  ^zc.     Anon', 

Alfo  it  feemeth  to  have  been  the  opinion  of  the  makers 
of  fome  a£fs  of  parliament,  as  5  Ed.  6.  cap.  20.  13 
£/;z.  cap.  8.  /  5.  and  21  fac.  I,  cap.  IJ.  f.  5.  that 
all  kinds  of  ufury  ate  contrary  to  a  good  confcience. 
Hawk.  P.  C.  245.  .     ,      . 

And  agreeably  thereto  it  feemeth  formerly  to  have^ecn 
the  general  opinion,  that  no  adion  could  be  mainuioed 
on  any  promife  to  pay  any  kind  of  ufe  for  the  forbearance 

©f 
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of  money,  bccaufe  that  all  fuch  contrafls  were  thought 
to  lie  unlawful,  and  confcqicnily  void.      Id.  Ibid. 

But  it  feemcth  to  be  generally  agreed  at  this  day,  that 
the  taking  of  reafonable  ir.terefl:  for  the  ufe  of  money  is 
in  itftlf  lawful,  and  confequently  t!  at  a  covenant  or  pro- 
mife  to  pay  it,  in  confideration  of  the  forbearance  of  a 
debt,  will  maintain  an  adtion  ;  for  why  (hould  not  one 
who  has  an  eftate  in  money,  be  as  well  allowed  to  make 
a  fair  profit  of  it,  as  another  who  has  an  eftate  in  land  ? 
And  what  reafon  can  there  be,  that  the  lender  of  money, 
fliall  not  as  well  make  an  advantage  of  it  as  the  borrow- 
er ?  Neither  do  the  pafTages  in  the  Mofaical  law,  which 
are  generally  urged  againft  the  lawfulnefs  of  all  ufury,  if 
fully  confiJered,  fo  much  prove  the  unlawfulnefs  of  it  ; 
for  if  all  ufury  were  againff  the  moral  law,  why  fhould  it 
not  be  as  much  fo  in  refpedt  of  foreigners  of  whom  the 
Jews  were  exprefsly  allowed  to  take  it,  as  in  refpcdt  of 
ihofe  of  the  fame  nation,  of  whom  alone  they  were  for- 
bidden to  receive  it  ?  Fft)m  whence  it  feems  clearly  to 
follow,  that  the  prohibition  of  it  to  that  people  was 
merely  political,  and  confequently  doth  not  extend  to  any 
other  nation.      Hawk.  P.  C.  245. 

By  the  37  H.  8.  c.  g.  and  the  13  Eliz.  c.  8.  The  rate 
of  intereft  is  not  to  exceed  10/.  in  the  100/. 

^y  ftat.  21  Jac.  I.e.  17./  2.  None  fhall  upon  any 
contratS,  diredtly  or  indiitdlly,  take  for  the  loan  of  any 
money,  or  other  commodities,  above  the  rate  of  8 /.  for 
100/.  for  one  whole  year;  on  pain  to  forfeit  the  treble 
value  of  the  money,  or  other  things  fo  lent. 

SeSf.  5.  This  law  (hall  not  be  conftrued  to  allow  the 
pradlice  of  ufury  in  point  of  religion  or  confcience. 

By  flat.  12  Car.  2.  cap.  13.  /ei?.  2.  None  (hall  take 
diredlly  or  indireflly,  for  the  loan  of  money,  or  other 
commodities,  above  the  value  of  6/.  for  the  forbearance 
of  100/,  for  one  year,  and  fo  after  that  rate,  and  all 
bonds,  contrafls,  tfc.  whereupon  more  (hall  be  referved, 
(hall  be  void.  They  that  receive  more,  (hall  forfeit  the 
treble  value  of  the  money  or  other  things  lent. 

But  the  (tat.  12  Ann.  Jl.  2.  t.  16.  enadls,  "  That  no 
perfon  upon  any  contra<3,  which  (hall  be  made  after  the 
29th  of  Septeriiber  1714,  (hall  take  for  loan  of  any  money, 
wares,  i^c.  above  the  value  of  5  /.  for  the  forbearance  of 
100/.  for  a  year;  and  all  bonds  and  affurarices  for  pay- 
ment of  any  money  to  be  lent  upon  ufury,  whereupon  or 
whereby  there  fhall  be  referved  or  taken  above  five  pounds 
in  the  hundred,  (liall  be  void  ;  and  every  perfon  which 
(hall  receive,  by  means  of  any  corrupt  bargain,  loan,  ex- 
change, chevizance,  (hift,  or  intereft  of  any  wares,  or  other 
things,  or  by  any  deceitful  way,  for  forbearing  or  giving 
day  of  payment  for  one  year,  for  their  money  or  other 
things,  above  5/.  for  100/.  for  a  year,  l^c.  (hall  forfeit 
the  treble  value  of  the  monies  or  other  things  lent." 

It  feems  to  be  now  fettled,  that  the  ftatute  of  12  Ann, 
cop.  16.  which  reduces  the  intereft  of  money  to  5/.  per 
Cent,  has  not  a  retrofpe£l  to  any  debts  contracted  before; 
bjt  that  they  (hould  carry  intereft  according  to  the  inte- 
reft allowed,  or  agreement  made  at  the  time  of  the  debt 
contra£led.  And  ferjeant  Hawkins,  from  the  expofitions 
made  of  former  ftatutes,  fays,  that  a  contra6\  made  be- 
fore the  (tatute  is  no  way  within  the  meaning  of  it,  and 
therefore  it  is  (till  lawful  to  receive  bl.  per  Cent,  in  refpedt 
of  any  fuch  contrail.     Hawk,  P.  C.  246. 

The  expofitions  which  have  been  made  of  the  former 
flatutes  being  very  applicable  to  the  la(t,  which  is  almoft 
in  the  fame  words,  the  proper  con(tru£tion  of  it  will  be 
be(t  collected  by  a  due  attention,  to  the  following  heads. 
5  Bac.  Abr.  411, 

1.  IVhat  kinds  of  agreements  or  contracls  Jliall  be  deemed 
ufurious,  and  ivhat  not. 

2.  IFhat  kind  of  hazard  or  cafualiy  zvill  bring  an  agree- 
ment or  contraii  out  of  the  Jialute  of  ufury. 

3.  In  what  cafes  fecurities  fliall  be  forfeited  or  avoided  on 
account  of  ufury. 

4.  In  ivhat  cafes  forfeiture  of  treble  value  fliall  be  incur- 
red an  account  of  tfury. 
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I.  THjal  kinds  of  agreements  or  contrails  fl)all  be  deemed 
ufurious,  and  what  not. 

It  bath  been  refolved,  that  an  agreement  to  pay  double 
the  fum  borrowed,  or  other  penally  on  the  non-payment 
of  the  principal  debt  at  a  certai.n  day,  is  not  ufurious,  be- 
caiife  it  is  in  the  power  of  the  borrower  wholly  to  difcbarge 
himfdf,  by  repaying  the  principal  .iccoidin^  to  the  bar- 
gain.     Haivk.  P.  C.  245. 

But  if  it  were  originally  agreed,  that  the  principal 
money  ftiould  not  be  paid  at  the  time  appointed,  and  that 
fuch  claufe  was  inferted  only  to  evade  tie  (tatute,  the 
whole  contracft  is  void,  for  the  conftrucftion  of  cafes  of 
this  nature  muft  be  governed  by  the  circumftances  of  the 
whole  matter,  fiom  which  the  intention  of  the  parties 
Will  appear  in  the  making  of  the  bargain,  which,  if  it 
was  in  truth  ufurious,  is  void,  however  it  may  be  dif- 
guifed  by  a  fpecious  aflurance.      Hawk.  P.  C.  248. 

So  if  both  principal  and  intereft  be  fecured,  yet  if  it  be 
at  the  will  of  the  party  who  is  to  pay  it,  it  is  no  ufury  ; 
Per  Dodderidge  J.  As  if  I  lend  to  one  100/.  for  two  years, 
to  pay  for  the  li>an  thereof  30/.  and  if  l.e  pay  the  princi- 
pal at  the  year's  end,  he  (hall  pay  nothing  for  intereft, 
this  is  not  ufury;  for  the  party  has  his  election,  and  may 
difcharge  bimfelf  by  paying  it  at  the  firft  year's  end.  Cto. 
fac.  509.  pi.  20.    Roberts  v.  Trenayne. 

But  if  a  man  contracts  to  pay  more  intereft  than  the 
ftatute  a'lows,  if  the  plaintift"  requiies  it  ;  though  the 
plaintiff  never  does  require  it,  yet  it  is  within  the  ftatute 
of  ufury.     Vent.  254,     Hedgeborough  v.  Rofenden. 

Nevertbelefs  it  has  been  held,  that  if  or.e  contra£ts  to 
have  more  than  the  ftatute  allows,  but  he  takes  nothing 
of  the  intereft  contracted,  he  is  not  punifhable  by  the 
ftatute  ;  but  if  he  takes  any  thing,  if  it  be  but  a  (hilling, 
it  is  an  affirmance  of  the  contract,  and  he  (hall  render  for 
the  whole  contract.   Cro.  Eliz.  20.  pi.  5.   Pollard  v.  Scoly. 

So  if  I  lend  100/.  without  any  contract  for  intereft,  anti 
afterwards  at  the  end  of  the  year  the  borrower  gives,  me 
20/.  for  the  loan  thereof,  the  fame  is  within  the  (tatute; 
for  my  acceptance  makes  the  offence  without  any  contract 
or  bargain.  Per  Gent.  J.  Le.  96.  pi.  125.  in  Sir  iVool- 
aflon  Dixy's  Cite, 

Where  a  man  for  100/.  fells  his  land,  upon  condition 
that  if  the  vendor  or  his  heirs  repay  the  fum  before  the 
feaft  of  Eajler,  or  fuch  like,  then  next  following,  that 
then  he  may  re-enter,  this  is  no  ufury  ;  for  he  may  repay 
the  next  day,  or  any  time  before  Eafter,  and  therelbie  he 
has  no  gain  certain  to  receive  any  profits  of  the  land, 
Bro.  Ufury,  pi.  i. 

But  where  B.  delivered  wares  of  the  value  of  100/. 
and  no  more,  and  took  a  bond,  with  a  condition  to  le- 
deliver  the  wares  to  B.  within  a  month,  or  to  piy  120/. 
at  the  end  of  the  year  ;  the  obligation  was  adjudged 
void  by  the  ftatute  of  ufury.  AIo.  397.  pi.  520.  Rey- 
nolds V.  Clayton  ci.es  it  as  adjudged  in  B,  R.  Bechei's 
cafe. 

So  if  A.  comes  to  borrow  money,  and  B.  fays  he  will 
not  lend  moiiey,  but  he  will  fell  corn,  is'c.  and  give  day 
for  payment  at  fuch  a  rate,  which  rate  exceeds  ten  pounds 
in  the  hundred,  it  is  ufury.  Afo,  398.  pi.  520.  cites  it  as 
IP'iei's  cafe  of  Gloucejlerfliire. 

If  one  gives  the  profits  of  his  lands,  worth  10/.  for 
intereft  for  a  year  of  icol.  though  he  receives  part  of  the 
profits  daily,  this  is  not  ufury  above  10/.  for  the  100/. 
Per  Popham,  Gawdy,  and  Yelvcrion,  but  Fenner  e  contra. 
Mo.  644.  pi.  8gq.   IVorlefs  cafe. 

So  where  one  mortgaged  land  for  100/.  and  took  bond 
for  the  intereft  of  8 /.  a  year,  (layable  half-yeaily.  Tlie 
queftion  was  whether  that  makes  the  bargain  ufurious 
againft  the  ftatute,  becaufe,  as  it  was  infilled,  the  ufj 
ought  not  to  be  paid  until  the  end  of  the  year,  and  con- 
tracting to  have  half  of  it  half-yearly  is  not  warrantable 
by  the  ftatute  ?  But  the  court  held  that  is  not  any  ufu- 
rious contraCt,  contrary  to  the  ftatute,  becaufe  the  too/, 
is  lent  for  a  year,  and  the  refervation  is  not  of  more 
than  what  is  peimitted  by  the  ftatutes  ;  and  tlic  referving 
it  half-yearly  is  allovi'able ;  for  he  does  not  receive  any 
intereft  for  more  or  lefs  time  than  his  jnoney  is  forborn. 
3  It 
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It  was  adjudged  for  the  plaintiff,  and  affirmed  in  error. 
Cro.  C.  283.  Gryji/e  v.  Whiichcott. 

It  is  to  be  obferved,  that  the  loan  of  money  for  lawful 
intereft  allowed  by  the  ftatute,  (hall  not  be  conftrued  to 
be  within  the  purview  of  it,  in  refpeiS  of  any  expecta- 
tions which  the  lender  may  have  of  a  voluntary  gratuity 
to  be  given  him  by  the  borrower,  if  there  be  no  kind  of 
agreement  relating  to  it.     Hawk.  P.  C.  248.  /  18. 

But  a  contrail  referving  to  the  lender  a  greater  advan- 
tage than  is  allowed  by  the  ftatute,  is  equally  within 
the  meanirg  of  it,  whether  the  whole  be  referved  by  way 
of  intereft,  or  in  part  only  under  that  name,  and  in  part 
by  way  of  rent  for  a  houfe,  left  at  a  rate  plainly  exceed- 
ing the  known  value.     Id.  Ibid. 

A  bankrupt  having  borrowed  a  great  fum  of  money  of 
the  defendant  for  one  quarter  of  a  year,  he  was  to  give 
the  defendant  6/.  for  every  100/.  that  he  borrowed  ;  and 
feme  filk  being  the  fecurity,  he  was  to  give  him  one  pound 
more  for  every  160/.  for  that  quarter,  for  the  ufe  of  his 
warehoufe.  The  queftion  upon  the  trial  was,  whether 
this  contraft  made  between  the  bankrupt  and  the  defen- 
dant is  an  ufurious  contiad?  and  the  jury  having  found 
a  verdiiEt  for  the  defendant,  ferjeant  Chcjhire  moved  for  a 
new  trial  ;  for  be  faid  the  verdidl  was  againft  law.  Holt 
Chief  Juftice  faid  he  thought  it  was  a  wrong  verdidt,  and 
it  was  ordered  to  be  moved  again.  Holt'i  Rep.  yob. 
Lee  and  Blance  isf  aF  v.  Harrifon. 

If  a  fum  of  money  is  given  in  confideration  oF  an  an- 
nuity, though  the  yearly  payment  exceeds  the  rate  of 
intereft,  yet  it  is  not  ufury.     Thus, 

Where  A.  afks  to  borrow  of  5.  upon  intereft,  and  B. 
refufed  to  lend  for  intereft  ;  but  faid  that  for  an  annuity 
or  rent  he  would  ;  and  fo  it  was  agreed,  and  a  rent  granted 
for  twenty-three  years,  amounting  to  more  than  the  fta- 
tute allows  for  intereft,  i^^c.  it  feems  this  is  not  ufury 
within  the  ftatute.     And.  121.  />/.  169.  Finch's  cafe. 

If  A.  gives  300/.  to  have  an  annuity  of  5  /.  afTured  to 
him  for  100  years,  if  A,  and  his  wife  and  four  of  his 
children  fo  long  (hall  Kve ;  per  cur' :  This  is  not  within 
the  ftatute  of  ufury.  So  if  there  had  not  been  any  condi- 
tion. But  care  is  taken,  that  there  be  no  communica- 
tion of  borrowing  of  any  money  before.  Held  per  tot  cur', 
4  Le.  208.  pi.  334.  Fuller's  cafe. 

So  where  A.  on  the  17th  of  July  1579  lent  100/.  to 
B.  who  thereupon  granted  to  A.  and  his  heirs  an  annu- 
ity of  20  /.  a  year,  on  condition  that  if  the  faid  B.  the 
grantor  paid  to  A.  at  Chrijlmas  1580  the  faid  100/.  that 
then  the  annuity  (hould  ceafe.  Adjudged  this  is  not  with- 
in the  ftatute  J  for  nothing  was  to  be  paid  for  intereft 
vithin  a  year  and  a  quarter  after  the  grant  5  and  if  the 
100/.  had  been  paid  on  the  day,  theannuity  was  to  ceafe 
without  paying  any  thing ;  fo  that  it  is  only  a  plain  bar- 
gain, and  a  conditional  purchafe  of  an  annuity.  5  Rep. 
69.     Burton's  cafe. 

But  if  it  had  been  agreed  between  A.  and  B.  that  not- 
withftanding  fuch  power  of  redemption,  the  100/.  fhould 
not  be  paid  at  the  day,  and  fo  that  the  claufe  of  redemp- 
tion was  inferted  to  evade  the  ftatute,  then  this  had  been 
an  ufurious  contrad  and  bargain  within  the  ftatute ;  for 
if  in  truth  the  contraft  be  ufurious  againft  the  ftatute,  no 
colours  or  fhews  of  words  will  ferve,  but  the  party  may 
(hew  it,  and  he  fhall  not  be  concluded  or  eftopped  by  any 
deed  in  any  other  matter  whatfoever ;  for  the  ftatute  gives 
averment  in  fuch  cafe.     5  Rep.  69.  Burton's  cafe. 

Where  A.  for  100/.  granted  a  rent  of  20/.  for  eight 
years,  another  of  20/.  a  year  for  two  years,  if  B.  C.  and 
D.  (hould  fo  long  live.  In  replevin  the  defendant  avow- 
ed for  the  rent,  and  the  plaintiff  pleaded  the  ftatute  of 
ufury,  and  fet  forth  the  ftatute  and  a  fpecial  ufurious 
contract.  And  in  this  cafe  it  was  faid,  that,  if  it  had 
been  laid  to  be  upon  a  loan  of  money,  then  it  was  ufury  ; 
but  if  it  be  a  bargain  for  an  annuity,  it  is  no  ufury  ;  but 
that  tfais  was  alledged  to  be  upon  a  lending.  Brownl.  180. 
Cotterel  v.  Harrington. 

So  where  in  debt  upon  bond,  the  defendant  pleaded  the 
ftatute  of  ufury,  and  that  he  came  to  the  plaintiff  to  bor- 
row of  him  120/.  according  to  the  rate  of  10/.  per  Cent. 
who  refufed  to  lend  the  fame,  but  corruptly  offered  to 
deliver  120 1,  to  him,  if  he  would  be  bound  to  pay  him 
Vol.  II.  N**  133. 
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20/.  per  Annum  during  the  plaintifPs  wife's  and  his  fon's 
lives:  whereupon  he  entered  into  the  bond.  Refolved 
that  this,  being  an  abfolute  bargain,  in  confideration  of 
the  payment  of  20/.  per  annum  during  two  lives  and  no 
longer,  and  no  agreement  to  have  the  principal  money, 
was  out  of  the  ftatute  of  ufury  ;  but  if  there  had  been 
any  provifion  for  the  re-payment  of  the  principal,  a'.tho' 
not  expreffed  within  the  bond,  it  had  been  an  ufurious 
agreement  within  the  ftatute  ;  and  judgment  for  the  plain- 
tiff.     Cro.  J.   252.  pi.  7.   Fountain  v.  Grymes, 

A.  after  the  ftatute  12  Car.  2.  vi%.  3  June  13  Car.  2. 
agreed  to  lend  B,  100 1,  and  that  for  the  forbearance 
thereof  for  the  time  underwritten,  B.  the  defendant 
(hould  pay  to  .^.  the  plaintiff  120/.  as  follows,  viz.  40/. 
upon  the  20th  day  of  January  and  20th  of  July  by  equal 
portions  annually,  next  after  the  20th  day  of  the  then  in- 
ftant  month  July,  till  the  120/.  be  paid  ;  which  exceeded 
the  rate  of  6/.  per  Cent.  And  for  the  further  fecurity  B. 
gave  a  bond  of  200/.  and  confefted  a  judgment.  TwiJ- 
den  J.  faid,  that  the  contiadl  here  was  not  ufurious,  but 
is  a  purchafe  of  an  annuity  for  three  years.  Sid.  182. 
pi.  I.  Rowe  V.  Bella/is. 

It  is  to  be  obferved,  that  if  the  agreement  of  the  par- 
ties be  honeft,  but  is  made  otherwife  by  the  miftake  of 
a  fcrivener,  yet  it  is  not  ufury.  2  Mod.  307.  Ballard 
V.  Oddey, 

2.  IVhat  kind  of  hazard  or  cafualty  will  king  an  agree- 
ment or  contraii  out  of  thejiatute  of  ufury. 

It  has  been  held,  that  if  principal  and  intereft  be  in 
hazard  upon  a  contingency,  it  is  no  ufury,  though  the 
intereft  do  exceed  the  allowed  rates  per  Cent.  And  when 
there  is  an  hazard  that  the  plaintiff  may  have  lefs  than 
his  principal,  it  is  no  ufury.     Thus, 

If  S.  lend  100/.  to  have  120/.  at  the  year's  end  upon 
cafualty,  if  the  cafualty  goes  to  the  intereft  only,  and 
not  to  the  principal,  it  is  ufury  ;  for  the  party  is  fure  to 
have  the  principal  again,  come  what  will ;  but  if  the 
intereft  and  principal  are  both  in  hazard,  it  is  not  then 
ufury.  Per  Dodderidge  J.  Show.  8.  Martin  v.  Abdee. 
Cro.  Jac,  508.  pi,  20.  Roberts  v.  Trenayne. 

Debt  upon  obligation  of  fixty  pounds  j  the  defendant 
pleaded  the  ftatute,  and  (hewed  that  it  was  agreed  be- 
tween the  plaintiff  and  defendant  the  14th  December^ 
that  the  plaintiff  (hould  lend  the  defendant  30  /.  to  be 
repaid  the  firft  of  7«»«  following,  and  that  the  plaintiff 
(hould  have  three  pounds  for  the  forbearance,  if  the 
plaintiff's  fon  (hould  be  then  living ;  and  if  he  died,  then 
to  pay  but  20/.  of  the  principal  money.  The  court  in- 
clined that  it  was  within  the  ftatute  of  ufury  ;  whereupon 
the  plaintiff  who  had  demurred,  became  nonfuit.  Moor 
397.  pi.  528.  Reynold  \.  Clayton. 

So  where  A.  agreed  with  /.  S,  to  give  him  10/.  for 
the  forbearance  of  20/.  for  a  year,  if  B.  his  fon  was  then 
alive.  It  was  held  by  three  juftices  [Glanvil  abfente)  to 
be  ufury,  by  reafon  of  the  corrupt  agreement,  and  it  is 
the  intent  makes  it  fo  or  not.  Cro.  El.  642.  pi.  43.  C.B. 
Button  V.  Downham. 

Likewife  where  the  obligor  was  bound  in  a  bond  of 
300/.  conditioned  to  pay  22/.  los.  pramium,  at  the  end 
of  the  firft  three  months  after  the  date,  faV.  and  6d.  in 
the  pound  at  the  end  of  fix  months,  as  a  farther  pramium, 
together  with  the  principal  itfelf,  in  cafe  the  obligor  be 
then  living  J  but  if  be  dies  within  that  time,  then  the 
principal  to  be  loft:  This  was  adjudged  an  ufurious  con- 
tradl,  becaufe  there  was  a  poffibility  that  the  obligor 
might  live  fo  long;  and  there  is  an  exprefs  provifion  to 
have  the  principal  again.  3  Sali.  390.  pi,  3.  Mafon 
V.  Abdy.  Comb,  125.    S.  C. 

But  where  the  bargain  is  merely  cafual,  and  the  whole 
depends  on  a  contingency,  there  the  contraft  is  not  ufurious. 
Thus,  Mr.  Spencer  being  in  poffeffion  of  an  eftate  of  7000/. 
a  year,  and  of  a  perfonal  eftate  in  goods  and  plate,  i^c, 
worth  20,000/.  and  owing  about  20,000/.  to  tradefmen 
being  about  30  years  of  age,  of  a  hale  conftitution,  but 
impaired  by  irregularity,  and  the  Dutchefs  of  Marlborough 
his  grandmother,  being  then  78  and  of  a  good  conftitu- 
tion, made  the  defendant  a  propofal,  that  for  5000/. 
9  £  paid 
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pAi3  iliiwrt' fi^  would  engage  to  pay  I0,ooo  /.  if  he  furvived 
the  Dutchefs,  which  after  fome  deliberation  was  accepted 
by  the  defendant  ;  and  Mr.  Spencer  gave  him  a  bond  for 
the  payment  of  io,oco/.  in  fix  months  after  the  death  of 
the  Dutchefs,  in  cafe  he  (bould  be  then  living;  the  Dutch- 
efs lived  fix  years  after  and  then  died,  giving  Mr.  Spen- 
cer by  her  will  a  very  confiderable  eftate:  Then  Mr. 
Spencer  confefTed  a  judgment  to  the  defendant  for  10,000  /. 
and  afterwards  paid  him  2000/.  in  part  of  it,  and  then 
died,  about  a  year  and  eight  months  after  the  Dutchefs. 
A  bill  was  brought  to  be  relieved  againft  this  demand, 
upon  payment  of  the  principal  fum  with  legal  intereft,  on 
account  of  its  being  an  unconfcionakle  bargain,  and  againfl 
the  publick  good.  Lord  Chancellor  called  to  his  aflift- 
ance  Lord  Chief  Juftice  Lee,  Lord  Chief  Juftice  JVilles, 
Sr  John  Strange  Mafter  of  the  Rolls,  and  Mr.  Juftice 
Burnet;  who  gave  their  opinions  in  Hi/1,  term  1750, 
that  no  contrad  can  be  fraudulent  within  the  ftatute, 
where  it  is  not  for  the  forbearance.  There  may  be  many 
contrails  which  this  court  fets  afide,  though  not  ufurious, 
as  marriage-brorage  bonds,  place-brocage  bonds,  t^c.  but 
here  appears  no  fraud  or  impofitinn  in  this  cafe,  and  the 
party  himfelfhas  confirmed  it :  This  was  a  mere  contin- 
gency, and  the  whole  money  might  have  been  loft;  it  is 
a  bargain  of  chance,  and  a  mere  wager,  and  refufed  the 
relief  prayed  by  the  plaintiffs.  5  Bac.  Abr.  415.  Karl  of 
Cheferfield  and  others  executors  of  Mr.  John  Spencer, 
againft:  Sir  Abraham  Jan£'en.  M  S.  Rep.  in  Chancery, 
Trin.  24  Geo.  2.  And  fee  the  cafe  fully  reported  in 
Jtiynis  Rep.  30 1. 

So  where  A.  delivered  to  B.  lOo/.  who  by  indenture 
covenanted  with  A.  to  pay  every  one  of  A.'s  children  which 
then  were  and  fnould  be  living  at  10  years  end,  80/. 
j^.  having  then  five  daughters ;  and  for  afTurance  mort- 
gaged a  manor,  and  was  bound  in  a  ftatute  of  500/.  it 
is  not  ufury,  but  a  meer  cafual  bargain.  But  if  it  were 
to  pay  400 /.at  10  years  end,  if  any  were  living,  then  it 
would  be  a  greater  doubt;  or  if  it  had  been  to  pay  300/. 
if  any  were  living  at  one  or  two  years  end,  that  had  been 
ufury,  becaufe  of  the  probability  that  one  of  them  would 
continue  alive  for  fo  (hort  a  time  ;  but  in  10  years  are 
many  alterations.  Cra.  Eliz.  741.  pi.  15.  Bedingjield 
V,  AJhlej. 

But  where  M.  lends  C.  150/.  for  re-payment  of  which 
C.  leafed  a  clofe  to  Af,  for  60  years,  to  begin  at  the  end 
of  two  years,  upon  condition  that  if  he  paid  the  150/.  at 
the  end  of  the  two  years,  theleafe  to  be  void  ;  and  it  was 
agreed  that  fOr  the  deferring  and  giving  a  day  of  payment 
for  the  two  years,  C  fhould  pay  to  M.  22/.  lOi.  quar- 
terly if  M.  fhould  fo  long  live.  In  purfuance  of  which 
agreement  M.  lent  the  150/.  and  A.  made  the  leafe,  and 
granted  by  fine  to  M.  the  rent  of  22/.  10;.  to  be  paid 
quarterly,  if  M.  (bould  fo  long  live.  This  was  held  to 
be  an  ufurious  contraft,  for  by  intendment  M.  might 
have  lived  about  the  two  years,  and  it  was  an  apparent 
poffibility  that  (he  (hould  receive  that  confideration,  where- 
by (he  is  within  the  ftatute  ;  and  alfo  that  theleafe  taken 
for  the  payment  of  the  principal  money,  and  not  for  any 
part  of  the  ufury  is  within  the  ftatute,  becaufe  it  is  for  fe- 
curity  of  money  lent  upon  intereft,  and  for  the  fecuring 
of  that  which  the  ftatute  intended  M.  (hould  lofe.  Cro. 
"Jac,  507.  pi.  20.  Roberts  v.  trenayne. 

3.  In  -what  cafes  fecurities  Jhall  he  forfeited  or  avoided 
en  account  of  ufury. 

Here  it  is  to  be  premifed  that  it  is  not  material,  whe- 
ther the  payment  both  of  the  principal,  and  alfo  of  the 
ufurious  intereft  be  fecured  by  the  fame  or  by  different 
conveyances,  but  all  writings  whatfoever,  for  the 
ftrengthening  fuch  a  contraft,  are  void.  Hawk.  P.  C, 
248,  /    121, 

Where  a  bond  was  made  for  more  than  legal  intereft, 
but  at  the  payment  the  obligee  takes  only  legal  intereft  ; 
he  (hall  not  be  punifhed  for  the  contradf  ;  but  perhaps 
the  bond  (hall  be  void.  2  Le.  39.  Arg.  in  Fan  Htnbcck's 
cafe.     Thus, 

Where  A.  borrowed  of  B.  80  /.  and  was  bound  in  a 
bond  to  pay  him  90  /.  at  the  end  of  the  year ;   per  Cur : 
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Tho'  the  90/.  was  tendered,  and  B.  did  tell  the  farr.e,  yjt 
if  B.  takes  but  80/.  it  is  not  ufury,  within  5  Eiiz. 
to  make  a  treble  forfeiture ;  but  yet  in  that  cafe  the  obli- 
gation itfelf  is  void.  The  bond  is  void  prefently,  and  if 
he  receives  exceffive  intereft,  he  fliall  forfeit  the  treble 
value  ;  per  Clerk  J.  4  Le.  43.  />/.  1 17.  Biown  v.  Ttifby. 
3  Le.  205.  pi.  260.   Bodyv.  Taffel. 

Where  the  firfl:  contraiS  is  not  ufurious,  it  (hall  never 
be  made  fo  by  matter  ex  pojl  faSlo.  Per  Williams  J. 
Bulftr.  17.     Thus, 

In  debt  upon  an  obligation,  where  the  ftatute  of  ufury 
was  pleaded,  it  was  faid  by  Popham,  upon  the  evidence, 
that  if  a  man  lends  100/.  for  a  year,  and  to  have  10/. 
for  the  ufe  of  it,  if  the  obligor  pays  the  10/.  twenty 
days  before  it  be  due,  that  does  not  make  the  obligation 
void,  becaufe  it  was  not  corrupt.  But  if  upon  making 
the  obligation  it  had  been  agreed,  that  the  10/.  (hould 
have  been  paid  within  the  time,  that  would  have  been 
ufury,  becaufe  he  had  not  the  100/.  for  the  whole  year, 
when  the  10/.  was  to  be  paid  within  the  year;  and 
verdidt  was  given  accordingly.  Noy  171.  Dalton's  cafe. 
S.P. 

Likewife  if  a  man  makes  an  ufurious  contrail  with 
another,  and  gives  him  unlawful  inteieft,  and  agrees  to 
give  him  a  bond  for  the  principal,  and  after,  by  a  fubfe- 
quent  agreement,  gives  a  bond  for  the  fum  lent  to  f.  S. 
to  whom  the  lender  owes  fo  much,  in  fatisfaflion  of  his 
debt ;  this  bond  is  not  voidable  by  the  ftatute ;  per 
Holt  Chief  Juftice,  7  Mod.  119.  T'he  ^een  v.  Stwel, 
alias   Beaus. 

So  if  a  man  lend  money  on  a  legal  intereft,  and.  after 
a  fubfequent  agreement  is  made  for  more  intereft,  which 
is  ufury;  that  will  not  avoid  the  firft  contrail;  per 
Holt  Chief  Juftice.  Far.  119.  The  ^cen  v.  Stwel, 
alias  Beaus. 

Byt  if  a  fecond  bond  be  made  after  the  forfeiture  of  a 
former,  and  conditioned  for  the  receipt  of  intereft  ac- 
cording to  the  penalty  of  the  forfeited  bond,  this  is  as  much 
within  the  ftatute  as  if  it  had  been  made  before  the  for- 
feiture ;  for  if  fuch  a  prailice  (hould  be  allowed,  nothing 
could  be  more  eafy  than  to  elude  the  ftatute ;  and  tho' 
the  whole  penalty  be  due  in  ftriilnefs  to  the  obligee,  yet 
the  true  principal  debt  is  in  confcience  no  greater  after 
the  forfeiture  of  the  bond,  than  it  was  befoie.  Hawk, 
P.  C.  248.  /  23. 

A  bond  made,  to  fecure  a  juft  debt  payable  with  in- 
tereft, (hall  not  be  avoided  by  reafon  of  a  corrupt  agree- 
ment between  the  obligors,  to  which  the  obligee  was  no 
way  privy:  As  where  A.  being  indebted  to  B.  in  100/. 
agrees  to  give  him  30/.  for  the  forbearance  of  that  100/. 
for  a  year,  and  gives  him  a  bond  for  60  /.  for  payment 
of  the  30/.  and  for  the  payment  of  the  100/.  enters  in- 
to a  bond  of  200  /.  togetiier  with  B.  for  the  payment  of 
a  true  debt  of  100/.  due  from  B.  to  C.  Hawk.  P.  C. 
246.  /  II. 

So  where  TV.  was  indebted  in  100/.  to  A.  upon  an 
ufurious  contrail  on  a  bond,  and  A.  being  indebted  to 
E.  transferred  the  debt  to  E.  and  TV.  became  bound  for 
the  fame  ufurious  debt  to  E.  whofe  debt  was  juft, 
and  he  ignorant  of  the  ufury.  It  was  adjudged  upon 
great  deliberation,  that  the  obligation  by  [F.  to  E.  was 
not  avoidable  for  the  ufurious  contrail  made  between  TF. 
and  A.  becaufe  it  was  given  to  E.  for  a  true  debt,  and  he 
knew  nothing  of  the  ufury,  tho'  the  ground  between  A. 
and  TV.  was  ufurious.  Moor  752.  pi.  1035.  Ellis  v. 
TFarnes. 

Likewife  an  affurance  made  in  purfuance  of  a  fair  a- 
greement  for  fuch  intereft  as  is  allowed  by  the  ftatute, 
fliall  not  be  avoided  by  the  fault  of  the  fcrivener  who 
draws  it  up  in  fuch  a  manner  as  to  bring  it  within  the  ex- 
prefs  letter  of  the  ftatute :  As  where  the  parties  agree, 
that  5  /.  (hall  be  paid  for  the  loan  of  lool.  for  one  year; 
and  the  fcrivener  in  drawing  the  bond  for  it,  doth,  with- 
out the  knowledge  of  the  parties,  who  are  illiterate  pcr- 
fons,  make  the  5  /.  payable  at  the  end  of  half  a  year :  or 
where  on  a  loan  of  100/.  agreed  to  be  paid  with  com- 
mon intereft,  a  mortgage  is  made  for  the  100/.  with  a 
provifo,  that  it  (hall  be  void  on  payment  of  105  /.  at  the 
end  of  one  year,  without  any  coveiwnt  for  the  monga- 

gor 
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gor  to  take  the  profits,  till  default  be  made  of  payment, 
(o  that  in  ftriilnefs  the  mortgagee  is  in  intitlcd  boili  to 
intereft  and  profits.     Hawk.  P.  C.  247.  /  17- 

Ic  is  to  be  obferved,  that  a  fine  levied,  or  judgment 
fufFereJ,  in  purfuance  of  an  ufurious  contra£V,  may  be 
avoided  by  an  averment  of  the  corrupt  agreement,  as 
well  as  any  common  fpecialty,  or  parol  contraft.  And 
in  an  afTumpfit  if  it  appear,  either  upon  evidence,  or 
from  the  plaintiff's  own  exprefs  fliev/ing  in  his  de- 
claration, that  the  contra£l  was  ufurious,  he  cannot 
recover.  But  a  fpecialty  cannot  be  avoided  by  ufury 
appearing  on  evidence,  or  on  the  face  of  the  condition, 
but  it  mufl  be  pleaded.     Hawk.  P.  C.  248.  /  20. 

So  if  a  judgment  be  given  upon  an  ufurious  contraift, 
and  it  is  part  of  the  agreement  to  have  a  judgment,  yet 
the  defendant  may  avoid  fuch  judgment  by  audita  quere- 
la, or  by  fcire  facias,  brought  on  the  fame.  Vin.  Abr. 
tit.  Vfwy  304. 

Where  A.  mortgaged  to  B.  on  an  ufurious  contraft  for 
100/.  and  before  the  day  of  payment  5.  is  oufled  by  C.  and 
B.  brings  a6lion  againft  C.  C.  cannot  plead  the  ftatute 
of  ufury  ;  for  he  has  no  title;  the  eftate  being  void  a- 
gainft  the  iportgagor.  Per  Periam.  Le,  307.  pi.  427. 
Carter  v.  Claycole. 

But  where  A.  lent  5.  45  /.  on  a  pledge  of  jewels,  and 
it  was  agreed  to  pay  9  /.  for  it  for  a  year ;  afterwards  B. 
gave  a  bond  for  the  fame  money;  per  Holt  at  Jiift  prius, 
it  is  a  queftion  if  the  bond  be  void  or  not.  Far.  119. 
The  ^een  v.  Sewel  alias  Beans, 

4.  In  wlmt  cajes  farfeiture  of  treble  value  jhall  be  incur- 
red on  account  of  ufury. 

Though  the  receipt  of  higher  intereft  than  is  allowed 
by  the  ftatute,  by  virtue  of  an  agreement  fubfequent  to 
the  firft  contraft,  does  not  a  void  an  afTurance  fairly  made 
and  agreeable  to  the  ftatute,  yet  it  fubjeds  the  party 
to  the  forfeiture  of  treble  value.     Hawk.  P.  C.  247. 

f.l2. 

But  the  receipt  of  intereft  before  the  time  when  it  is 
in  ftri£lnefs  due,  being  voluntarily  paid  by  the  debtor  for 
the  greater  convenience  of  the  creditor,  or  for  any  other 
fuch  like  confideration,  without  any  manner  of  corrupt 
praflice,  or  any  previous  agreement  of  this  kind  at  the 
making  of  the  firft  contract,  does  not  make  the  party 
liable  to  the  forfeiture  of  the  treble  value.  Hawk.  P.  C. 
247.  /  14. 

An  information  upon  the  ftatute  12  Car.  2.  e.  13.  fet 
forth,  that  the  defendant,  16  November  20  Car.  2.  lent 
/.  S.  20 1,  till  June  next  following,  and  that  afterwards 
(.viz.J  ad finem  termini  pradii^' he  took  of  the  faid  /.  S. 
corrupte  ^  extorfive  30  s.  for  the  loan  thereof,  which  is 
more  than  the  ftatute  allows.  The  jury  found  againft 
the  defendant.  And  it  was  moved,  that  this  corrupt  a- 
greement  ought  to  be  within  the  ftatute  at  the  making 
the  contraft,  and  not  at  the  end  of  the  term,  as  laid  in 
the  information.  Tiuifden  took  a  difference  upon  the  two 
claufes  in  the  ftatute,  that  if  the  lender  contrafls  for 
more,  fo  that  the  agreement  is  corrupt  at  the  time  of 
the  loan,  all  the  afTurance  is  void  ;  but  if  he  contrafts 
for  no  more  than  the  ftatute  allows,  but  will  afterwards 
take  more,  the  afTurance  fliall  not  be  avoided,  but  the 
party  fliall  forfeit  the  treble  value.  But  judgment  was 
ftayed  till  the  other  fide  moved,  becaufe  the  court  would 
advife.     Raym.  196.     The  King  v.  Allen. 

In  debt  upon  bond  the  defendant  pleaded,  that  after  the 
making  the  bond  the  defendant  corruptive  recepit  fo  much, 
viz.  more  than  the  ftatute  allows,  and  that  therefore  the 
bond  was  void.  But  adjudged  upon  demurrer,  that  the 
plea  is  not  good  ;  for  the  bond  here  was  not  for  the 
payment  of  the  money  (upon  or  for  ufury)  as  the  words 
of  the  ftatute  are;  but  for  any  thing  appearing  to  the 
contrary,  it  was  for  payment  of  a  juft  debt,  and  fo  the 
bond  was  good  when  made,  and  therefore  an  ufurious 
contra£l  after  cannot  make  it  void;  but  it  is  a  forfeiture 
of  the  treble  value  by  the  latter  claufe  of  the  ftatute. 
Sound.  294.  Ferral  v.  Shacn.  3  Salk.  390.  pi.  4.  S. 
P.     accordingly. 
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A.  (when  money  was  at  8/.  per.  Cent.)  lends  money 
and  takes  bond  for  the  fame,  and  then  the  ftatute  12  Car. 
2.  is  made,  and  he  will  continue  the  intereft  on  that 
bond,  the  bond  ftiall  not  be  avoided  by  fuch  acceptance  of 
intereft,  but  the  party  fhall  forfeit  the  treble  value  by  the 
ftatute;   per  Twifden  Juftice.      Raym.  197. 

So  in  debt  on  an  obligation  conditioned  to  pay  on  a 
certain  day  ;  the  defendant  pleaded  the  ffaiute  li  Car.  2. 
c.  13.  and  faid  that  the  contrail  was  ufurious;  but  per 
Cur.  the  contradt  being  made  after  the  bond  forfeited  to 
receive  intereft  according  to  the  penalty,  which  was  dou- 
ble the  principal,  it  doth  not  voiij  the  obligation  that  was 
good  at  firft,  but  only  fubjetfls  the  taker  to  other  penal- 
ties; and  judgment  for  the  plaint  ff,  nifi.  3  Keb.  142.  pi. 
13.  Radly  V.  Manning.  For  more  learning  on  this  fubr- 
je£f,  fee  5  Bac.   Abr.  and  22  Vin.  Abr.  ///.  Ufury. 

tmtaS,  O^ava,  is  the  eighth  day  following  any  term 
or  feaft,  as  the  utas  of  St.  Michael,  the  utas  of  St.  Hil- 
lary, the  utas  of  St.  John  Baptiji,  (Jc.  as  you  may  read 
51  Hen.  3.  concerning  geneial  days  in  the  bench;  and 
any  day  between  the  feaft  and  the  o^ave,  is  faid  to  be 
within  the  utas.  The  ufe  of  this  is  in  the  return  of 
writs,  as  appears  by  that  ftatuie.  At  the  utas  of  the  Holy 
Trinity,    Preamble  to  the  Jlatuie  43  E.  3. 

tlUtCnfil,  (Fr.  Utenfil,)  Any  thing  neccflary  for  our 
ufe  and  occupation ;  houfhold  ftuft".  Coivell,  edit, 
1727. 

tlltfanjtljCf,  (Fur  extra  captus,fcillcet,  extra  dominium, 
vel  jurifdi£iionem,)  Is  an  ancient  privilege  or  royalty 
granted  to  a  lord  of  a  manor,  by  the  King,  which  gives 
him  power  to  punifh  a  thief  dwelling  out  of  his  Iibe;ty, 
and  committing  theft  without  the  fame,  if  he  be  taken 
within  his  fee.  Brailon,  lib.  2.  traii.  2.  cap.  35.  fa\s 
thus,  utfangthef  ^A/'/ar  extraneus  latro,  veniens  aliunde  de 
terra  aliena,  &  qui  captus  fuit  in  terra  ipfius  qui  tales  ha- 
bet  Ubertates,     See  ^Ittfatlgtljef. 

SUtlagato  tapt'cnDo  ciiianno  utlagatuu  ixi  uno  romtV 

tatU  ^  IJOttca  fttgit  tll  altunt.  Is  a  writ,  the  nature 
whereof  is  fufficiently  exprell'ed  by  the  name.  See  Reg, 
Orig.  fol.  133. 

^Ttlaglj,  (Uthlagus,)  An  outlaw,  fignlfies  Bannitum 
extra  legum.     Fleta,  lib.  i.  cap.  47.     See  ;©lltlaU). 

tMtlarp  or  WS.?:^).V{Utlagaria  vel  utlagatio,)  See  £^ltC:s 

laiujip. 

^tttlepe,  (Sax.)  Signifies  an  efcape  of  a  felon  out  of 
prifon.     Fleta,  lib.  I.   r.  47. 

antrum.    See  aifC'fc  DC  titntm. 

tillttet^baCCitterg,  'Juris  confulti.  Are  fuch,  who  for 
their  long  ftudy,  and  great  induftry  beftowed  upon  the 
knowledge  of  the  Common  law,  ate  called  from  their 
contemplation  to  pradlice,  and  in  the  face  of  the  world 
to  take  upon  them  the  protection  and  defence  of  clients. 
Thefe  in  other  countries  are  called  licentiati  injure.  Cow- 
el  edit.  1727.    See  JBacciller, 

tMltlttlja,  A   wound  in  the  face.      Id.  ib. 

ZMuItttS  DC  JLura,  The  image  of  our  crucified  faviour 
kept  at  Lucca  in  the  church  of  Holy  Crofs.  Eadmerus, 
lib.  I  y  2.  tells  us,  That  JVilUajn  the  conq'ieror  often 
iwote.  per  fan^um  vtiltum  de  \j\iCQ.i,viz.  pag.  16,  19,47, 
51,  54.  And  Alalmjhury  writes  the  fame  thing,  lib.  4, 
p.  121,  £5f  124,  and  lib.  i  W  3.  De gejlis  Pont.  Av.gl.  />|«y, 
217,  277.  -      -  - 
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maiPC^DWS),    {Waftores,)  Edward  the  fourth 
conftituted  a  triumvirate  of  officers  with  naval 
power,  whom   the  patent  22  Edw.   4.  membr,   2.    ftiles 
Cujlodes,  conduHores  and  Wajtores ;   and  thefe  were  chiefly 
to  guard  our  filhermen  on  the  coaft  of  Norfolk  and  Suf- 
folk. 
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f:'.k.     We  ftlll  retain  the  word  to  waft  over^  that  I;, 
CO  conducl  or  convey  over  fea.     Coiucl  edit.  1727. 

(iSUftgfj  [Fadlare,  {rom  the  French  ^(jfcr,  dare  pignus,) 
Signifies  the  giving  feciirity  for  the  performance  of  any 
thuig;  2L%  wage  deliverance,  which  fee  \n  gage,  to  tvage 
htv.     Co.  Lit.  294. 

5KiI(tgf C  of  lato;  Is  a  particular  mode  of  proceeding, 
whereby  in  an  aftion  of  debt  brought  upon  a  fimple  con- 
traft  between  the  parties,  without  deed  or  record,  the 
defendant  may  difcharge  himfclf  by  fwearing  in  court  in 
the  prefence  of  compurgators,  that  he  oweth  the  plain- 
tlfF  nothing  in  manner  and  form  as  he  hath  declared. 
And  this  waging  his  law,  is  fometimes  called  making  bis 
law.     5  Bac.  Abr.  428. 

The  reafon,  wherefore  in  an  a£lion  of  debt  upon  a 
fimple  contrail  the  defendant  may  wage  his  law,  is 
for  that  the  defendant  may  fatisfy  the  party  in  fecret,  or 
before  witnefTes,  and  all  the  witnefles  may  die,  fo  the 
law  doth  allow  him  to  wage  his  law  for  his  difcharge  ; 
and  this  is  peculiar  to  the  law  of  England,  and  no  mif- 
chief  iflueth  hereupon  ;  for  the  plaintiff  may  take  a  bill 
or  bond  for  his  money  ;  or  if  it  be  a  fimple  contrail,  he 
may  bring  his  aflion  upon  his  cafe  upon  his  agreement  or 
promife,  which  every  contraft  executory  implieih,  and 
then  the  defendant  cannot  wage  his  law.     2  Injl.  45. 

It  hath  been  faid  however,  that  the  only  true  reafon 
of  wager  of  law,  is  the  inconfiderablenefs  of  the  ground 
of  the  plaintiff's  demand,  and  it  fufEceth  that  the  nature 
of  the  defendant's  difcharge  be  of  equal  val.dity  with  the 
grounds  of  the  plaintifFs  charge.  Per  Hatfcl  Juftice.  12 
Mod.  670.      The  city  of  London  v.  Wood. 

Originally  it  was  not  only  a  privilege  of  the  defendant 
to  difcharge  himfelf,  but  one  which  the  plaintiff  had 
when  he  had  no  witnefs  of  his  debt,  to  put  the  defendant 
under  a  neceffity  of  giving  him  his  oath  to  difcharge 
himfelf;  fo  it  was  a  kind  of  equity  in  law,  that  the 
plaintiff  might  put  him  to  take  his  oath  that  he  owed  no- 
thing to  him,  or  confefs  the  debt,  rather  than  the  plain- 
tiff fliould  lofe  his  debt,  in  cafes  where  he  had  no  wit- 
nefTes of  it  at  all,  or  had  fome  who  were  then  dead.  Per 
Holt,  Chief  Juftice.  12  Mod.  678.  The  city  of  London 
V.  Wood. 

The  plaintiff's  bare  affirmance  was  formerly  fuificient 
to  put  the  defendant  to  wage  his  law  ;  but  it  is  provided 
by  Magna  Charta,  that  '  No  bailitf  fhall  put  any  man  to 
his  law,  nor  to  an  oath,  upon  bare  faying  without  wit- 
nefTes brought  in.'  Before  this,  as  has  been  premifed,  the 
plaintiff,  on  his  declaration  upon  bare  affirmance,  might 
make  the  defendant  fwear  there  was  nothing  due.  At 
this  day,  if  the  plaintiff  produce  witneffes  to  prove  his 
demand,  the  court  may  put  the  defendant  to  wage  his 
law  ;  and  in  fuch  cafe  the  defendant  is  not  at  liberty  to 
crofs  examine,  no  more  than  where  the  plaintiff  in  a 
prohibition  produces  witneffes  to  prove  his  fuggeftion.  2 
Salk.  6B3.  Mood  V.  The  Mayor  of  London. 

The  manner  of  waging  of  law  is  thus :  He  that  is  to 
do  it,  muft  bring  fix  compurgators  with  him  into  court, 
and  ftand  at  the  end  of  the  bar  towards  the  right  hand  of 
the  Chief  Juftice  ;  and  the  Secondary  afks  him,  whether 
he  will  wage  his  law.  If  he  anfwets  that  he  will,  he  lays 
his  right  hand  on  the  book,  then  the  Judges  admonifh 
him  and  his  compurgators  to  be  advifed,  and  tell  them 
the  danger  of  taking  a  falfe  oath  j  and  if  they  ftill  per- 
filf,  the  Secondary  fays,  and  he  that  wageth  his  law  re- 
peats after  him  :  Hear  this  ye  Jaftices,  That  I  A.  B.  do 
not  owe  to  C.  D.  the  fum,  l^c.  nor  any  penny  thereof 
in  manner  and  form  as  the  faid  C.  D.  hath  declared  a- 
gainft  me :  So  help  me  God,  The  compurgators  then 
Icverally  make  oath  that  they  believe  he  fwears  truly. 
But  before  the  defendant  takes  the  oath  the  plaintiff  is 
called  by  the  crjer  thrice ;  and  if  he  do  not  appear  he 
becomes  nonfuited,  and  then  the  defendant  goes  quit  with- 
(jut  taking  his  oath  ;  and  if  he  appear,  and  the  defendant 
fwears  that  he  owes  the  plaintiff  nothing,  and  the  com- 
purgators do  give  it  upon  oath  that  they  believe  he  fwears 
.  true,  the  plaintiff  is  barred  for  ever ;  for  when  a  perfon 
has  waged  his  law,  it  is  as  much  as  if  a  verdi(ft  had  paffed 
againfl  the  plaintiff:  If  the  plaintiff  do  not  apjiear  to  hear 
the  defendant  perform  his  'law,  fo  that  he  is  in  non- 
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fuit  ;  he  is  not  barred,  but  may  bring  a  new  adion. 
2  Lil.  Abr.  824.  Day  given  for  waging  the  law  is  peremp- 
tory.   Per  three  Juftices  againft  one.     3  Bulji.  316. 

Where  the  defendant  wages  his  law  injianter,  that  is, 
the  fame  term  without  day  given  over,  the  plaintiff 
need  not  be  called ;  confequently  cannot  be  nonfuited. 
Thus, 

In  debt  by  aflignees  of  commiflioners  of  bankrupts. 
Defendant  came  in  and  waged  his  law  in/lanter,  and  it 
was  debated  if  the  plaintiff  might  be  nonfuited;  and  at 
length  it  was  agreed,  in  as  much  as  the  defendant  came 
injianter,  that  the  plaintiff  cannot  be  nonfuited ;  for 
which  reafon  the  plaintiff  was  not  called,  but  the  defen- 
dant waged  his  law ;  and  fo  the  plaintiff  was  barred. 
Sid.   366.      Bucheridge  v.   Brown. 

But  in  debt,  where  the  defendant  tendered  to  make  law 
immediately  thathe  owed  nothing,  l^c.  becaufe  the  plaint  ff 
appeared  in  court,  it  was  awarded  that  the  defendant 
(hould  make  his  law  ;  and  this  was  the  folly  of  the  plain- 
tiff; for  he  might  have  imparled  to  the  law,  and  then  at 
the  day  he  might  have  been  nonfuited  ;  but  Brooke  makes  a 
quasre,  if  he  may  be  nonfuited  at  another  day  in  the 
fame  teim.  Br.  Ley  gager,  pi.  85.  cites  3  H.  4.  c,  2. 
Brooke  tit.  Nonfuit,  pi.  lO.   S.  C. 

Wager  of  law  fhall  not  be  required  without  witnefles, 
M.  C.  9  H.  3.  c.  28. 

For  the  plaintiff  fe  nihil  recepije,  bfc.  Sh  Wall, 
12. 

Shall  be  admitted  in  London  notwithftanding  the  plain- 
tiff's papers,  38  Ed.  3.  f.  5. 

Granted  in  trefpafs  committed  by  com^lfion  in  an  in- 
furreftion,  6  R.  2.  Ji.  2.  e.  5. 

Where  the  plaintiff  fuggefts  an  account  taken,  the  Juf- 
tices may  take  him  or  his  attorney,  and  admit  the  de- 
fendant to  his  law,  5  H,  4.  c,  8. 

Trials  in  Pfales  to  be  by  wager  of  law  or  verdift  of 
fix  men,  34  y  35  H.  8.  c.  26.  /  74.  See  5  Bac.  Abr» 
tit.  Wager  of  law,  and  15  Vin.  Abr.  p.  58. 

^agCtg.  By  ftatute  7  Ann  c.  17.  All  wagers  laJd 
upon  a  contingency  relating  to  the  late  war  with  France^ 
and  all  fecurities,  i^c.  therefore  were  declared  to  be  void; 
and  perfons  concerned  to  forfeit  double  the  fum  laid. 

^SSillageS,  Is  what  is  agreed  upon  by  a  mafter  to  be 
paid  to  a  fervant,  or  any  other  perfon  which  he  hires  to 
do  bufinefs  for  him.  2  Lill.  Abr.  b-j-j.  The  wages  of 
fervants,  labourers,  i^c.  is  to  be  affeffed  by  juftices. 
5  El.  c.  4.  I  fac.  1.  cap.  6.  And  juftices  of  peace  may 
order  payment  of  wages  for  hufbandry,  fiff.  but  not  in 
other  cafes.  Mod.  Caf.  204,  205.  The  ftatute  of  la- 
bourers extends  to  covenant  fervants  in  hufbandry  ;  tho' 
an  order  of  juftices  was  quaflied  in  B.  R.  becaufe  made 
upon  the  fervant's  oath,  without  other  evidence.  2  Ld. 
Raym.  1305.  See  fervants.  Wages  of  feamen,  vide  Rut. 
4^5  Ann.  i  Geo.  i.  cap-  25.  For  the  better  adjufting 
and  more  eafy  recovery  of  the  wages  of  certain  fervants, 
fee  ftat.  20  Geo.  2.  c.   19.     27  Geo.  2.  cap.  7.    See  JLa# 

bourn'iS,  spauufattureis,  ^ecuantis,  and  22  Vin.  Abr. 
406. 

Waggonsi  mi  Maggonersi,  See  Cartji,  ^tglj* 
inapss. 

MlaifS,  (from  the  Sax.  fVafian,  Fr.  Chofe  guaive, 
Lat.  Bona  Waviata)  Are  goods  which  are  ftolen  and 
waved,  or  left  by  the  felon,  on  his  being  purfued,  for 
fear  of  being  apprehended  ;  which  are  forfeited  to  the 
King  or  lord  of  the  manor.  Kitch.  8i.  If  a  felon  in 
purfuit  waves  the  goods,  or  having  them  in  his  cuftody, 
and  thinking  that  purfuit  was  made,  for  his  own  eafe 
and  more  fpeedy  flight,  flies  away  and  leaves  the  goods 
behind  him  ;  then  the  King's  officer  or  the  bailiff  of  the 
lord  of  the  manor,  within  whofe  jurifdiflion  they  are  left, 
who  hath  the  franchife  of  waif,  may  feize  the  goods  to 
the  King's  or  lord's  ufe  and  keep  them  ;  except  the  owner 
makes  frefh  purfuit  after  the  felon,  and  fue  an  appeal  of 
robbery  within  a  year  and  a  day,  or  give  evidence  againft 
him  whereby  he  is  attainted,  i^c.  In  which  cafe,  the 
owner  ftiall  have  reftitution  of  his  goods  fo  ftolen  and 
waved,  21  H.  8  cap.  11.  5  Rep.  109.  Goods  waved 
by  a  felon,  in  his  flight  from  thofe  who  purfue  him,  fball 
be  forfeited :    And    though  waif  i»  gerserall^  fpoken   of 
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goods  ftolen  j  yet  if  a  man  be  purfued  with  hue  and  cry 
as  a  felon,  and  he  flies  and  leaves  his  own  goods,  thefe 
will  be  forfeited  as  goods  ftolen  ;  but  they  are  properly 
fugitive's  goods,  and  not  forfeited  till  it  be  found  before 
the  coroner,  or  other  wife  of  record,  that  he  fled  for  the 
felony.  2  Hawk.  450.  5  Rep.  The  law  makes  a  for- 
feiture of  goods  waved,  as  a  punifhment  to  the  owner  of 
the  goods,  for  not  bringing  the  felon  to  juftice  :  But  if 
the  thief  had  not  the  goods  in  his  pofleflion  when  he  fled, 
there  is  no  forfeiture  :  If  a  felon  fteals  goods  and  hides 
them,  and  afterwards  flies,  thefe  goods  are  not  forfeited  j 
fo  where  he  leaves  ftolen  goods  any  where,  with  an  in- 
tent to  fetch  them  at  another  time,  they  are  not  waved  ; 
and  in  thefe  cafes  the  owner  may  take  his  goods  where 
he  finds  them,  without  frefh  fuit,  Wf.  Cro.  Eliz.  694. 
5  Rep.  109.  Moor  785.  Waifs  and  ftrays  are  faid  to  be 
nuUius  in  bonis;  and  tlierefore  they  belong  to  the  lord  of 
the  franchife  where  found.  Brinon,  cap.  ly.  We  read  of 
placita  corona  and  waif,  in  the  manor  of  Upton,  &c.  in 
Com.  Salop.     See  22  Vin.  Ahr.  408 — 410. 

Mlaitt,  (plau/lrum)  A  cait,  waggon,  or  plough  to 
till  land. 

tMainabIC,  «'.  e.  That  may  be  ploughed,  or  manu- 
red, land  tillable.     Chart.  Jim  dat" . 

^HUainagC,  [wainagium)  according  to  Sir  Edw.  Coke, 
lignifies  the  contenement  of  a  villain  j  or  the  furniture  of 
his  cart  or  wain.  2  hji.  28.  And  the  villain  of  any 
other,  if  he  fail  into  our  mercy,  fliall  be  amerced  faving 
his  wainage.  Magna  Charta,  cap.  14.  Wainage  has  been 
alfo   ufed  for  tillage.    Mon,  Ang,  torn.  2.  pa.  612.    See 

(HJainajc. 

MlattIC,  {waiviare)  In  the  general  fignification,  is  to 
forfake,  but  is  fpecially  applied  to  a  woman,  who  for  any 
crime,  for  which  a  man  may  be  outlawed,  is  termed 
waived.     Reg.  Orig.  132. 

CSIaiDCr,  fignifies  the  pafling  by  of  a  thing,  or  a  refu- 
fal  to  accept  it ;  fometimes  it  is  applied  to  an  eftate,  or 
fomething  conveyed  to  a  man,  and  fometimes  to  a  plea, 
Is'c.  And  a  waiver  or  difagreement  as  to  goods  and  chat- 
tels, in  cafe  of  a  gift  will  be  efFeftual.  Litt.  feSf.  710. 
If  a  jointure  of  lands  be  made  to  a  woman  after  mar- 
riage, (he  may  waive  this  after  her  hufband's  death.  3 
Rep.  27.  And  an  infant,  or  if  he  die,  his  heir  may  by 
waiver  avoid  an  eftate  made  to  him  during  his  minority. 
I  Inji.  23,  348.  But  where  a  particular  eftate  is  given 
with  a  remainder  over,  there  regularly  he  that  hath  it 
may  not  waive  it,  to  the  damage  of  him  in  remainder : 
Though  it  is  otherwife  where  one  hath  a  reverfion  ;  for 
that  (hall  not  be  hurt  by  fuch  waiver.  4  Shep.  Abr .  192. 
After  fpecial  ifTue  joined  in  an  aflion,  the  parties  cannot 
waive  it,  without  motion  of  court,  i  Keb.  225.  Affign- 
ment  of  error  by  attorney  on  an  outlawry,  ordered  to  be 
waived,  and  the  party  to  aflign  in  perfon,  after  demurrer 
for  this  caufe.     See  2  Keb.  15. 

^T^aKC,  The  eve  feaft  of  the  dedication  of  churches  j 
which  in  many  country  places,  is  obferved  with  feafting 
and  rural  diveriion?,  i^c.  Paroch.  Antiq.  609. 

JKilahCmait,  (%<?/?  watchman)  the  chief  magiftrate 
of  the  town  of  Rippon  in  Yorkjhire,  is  fo  called.    Camd. 

^aIC0,  {IVallia)  is  part  of  England  on  the  weft  fide, 
formerly  divided  into  three  provinces,  north  IVales,  fouth 
Waki,  and  weft  JVales,  and  inhabited  by  the  offspring  of 
the  ancient  Britons  chafed  thither  by  the  Saxons,  called  in 
to  aflift  them  againfl  the  PiSis  and  Scots,  Lamb.  Stat. 
WalUa,  12  Ed.  i.  England  inA  Wales  were  originally 
but  one  nation,  and  fo  they  continued  till  the  time  of  the 
Roman  conqueft  :  But  when  the  Romans  came,  thofe  Bri- 
tons who  would  not  fubmit  to  their  yoke,  betook  them- 
felves  to  the  mountains  oi  Wales,  from  whence  they  came 
again  foon  after  the  Romans  were  drove  away  by  their  dif- 
fenfions  here  :  After  this  came  the  Saxons  and  gave  them 
another  difturbance,  and  then  the  kingdom  was  divided 
into  an  heptarchy  ;  and  then  alfo  began  the  IVetJh  to  be 
diftinguifhed  from  the  Englijh:  Yet  'tis  obferva'jie,  that 
though  Wales  had  princes  of  their  own,  the  King  of  Eng- 
land had  fuperiority  over  them,  for  to  him  they  paid  ho- 
mage.    Camd.  67.     2  Mod.  11, 
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The  King  is  fovereign  Jord,  and  (hall  da  right  iii  de- 
fault of  the  lords,  .St, /^^m.  1.     3  £</.  c,_i7.,-:     , 

United  to  England,  St.  Wall,    iz  Ed.  i.       -    '/      . 

Direftion  for  executioj;^.of  the  office  of  (herifF,  coroner, 
^c.  in  Wales,  St.  Wall.     12  Ed.  i. 

They  (hall  be  inten'dent  to  the  juftices  of  Chcjler,  and 
anfwer  in  the  exchequej;  there,    iZ  Ed.  r. 

The  lords  of  the  marches  (hall  be  attendant  to  the  crowrj 
oi  England,  28  Ed.  3.V.  2. 

Weljhmen  difabled  from  purchafing  lands  in  the'fjext 
£';j^/;>^  coutities,  2  H.  4.  c.  12.  and  to  find  furety  ipt 
their  good  behaviour,  ibid. 

If  the  Weifti  do  not  reftore  di(trefres  taken  in  England 
upon  requeft,  reprifals  to  be  made,  2  H.  4.  c.  lb. 

No  Englijbman  to  be  con  v  idled  at  the  fuit  of  a  Weljhman 
in  Wales  but  by  an  Englijh  \my,  2  H.  4.  f.  19.  4  H. 
4.  c.  26. 

Minftrelsand  vagabonds  in  Wales,  4  H.  4.  c.  27. 

Weljhmen  not  to  go  armed,  4  //.  4.  c.  29.  26  H.  8, 
f.6./4.  , 

Viftual  and  armour  iball  not  be  carried  into  WaleSy 
4  H.  4.  c.  30. 

Weljhmen  not  to  be  oflScers  in  Wales,  4  H.  4.  c.  32. 

For  felonies  in  fouth  Wales,  the  countries  wheie  the 
felons  were  born  ihall  make  fatisfailion,  unlefs  they  ap- 
prehend them,  9  H.  4.  c.  3. 

Felons  in  Wales  fliall  anfwer  to  indi£lments  where  they 
are  taken,  and  not  difclaim  the  feignory,  9  H.  4.  c.  4. 

The  lords  in  Wales  (hall  be  commanded  to  take  and 
execute  thofe  that  are  outlawed  for  felonies  in  England, 
2  H.  s.Ji.  2.  c.  5. 

Taking  Englijhmen  or  their  goods  and  carrying  them  into 
Wales  made  treafon,  2  H.  6.  c.  3.  27  H.  6.  c.  4.  Ex- 
tended to  thedutchy  oi  Lancajier,  28  H.  6.  c.  4. 

Penalty  of  importing  goods  into  Wales,  and  then  into 
England,  without  paying  cuftom,  20  H.  6.  c.  7, 

Weljhmen  outlawed  for  felony  or  treafon,  and  flying  to 
Herefordjhire,  fliall  be  purfued  with  hue  and  cry,  23  H. 
6,  c.  4. 

Grants  of  fairs,  and  licences  to  bake  and  brew  in  north 
Wales,  repealed,  25  H.  6. 

For  the  ftrift  cu(tody  of  jurors  in  Wales,  26  H.  8, 
c.  4. 

The  penalty  of  ferrymen  tranfporting  o&nders  over 
the  Severn,  26  H.  2.  c.  S- 

Felonies  committed  in  Wales  (hall  be  tried  in  the  next 
Englijh  county,  26  H.  8.  c.  6.  34  is"  35  H.  8.  c.  26. 
/  85. 

Reftri£lions  of  the  government  of  the  lords  marcherF, 
26//.  8.  C.6.J  2. 

JFelJhmen  not  to  bring  arms  to  court,  26  H.  8.  c.  6, 
/4. 

Batteries  committed  by  Weljhmen  in  Gkucejierjhircy 
Herejardjhire,  and  Salop,  punKhed  by  a  year's  imprifon- 
ment,  26  H.  9.  c.  11. 

DirecEtions  for  the  ordering  of  clerks  convi£l  in  Wales, 

26  H.  8.  c.  12, 

For  the  appointing  of  juftices  of  peace  in  Wales  and 
Chejler,  27  H.  8.  c.  4. 

Appointment  of  juftices  of  peace  in  Wales  and  Chejier, 

27  H.  8.  c.  5. 

Exadtions  in  the  forefts  in  Wales  prohibited,  27  H.  8. 
f.  7. 

Weljhmen  might  enjoy  eftates  transferred  to  them  by  the 
ftatute  of  ufes,  27  H.  8.  c.  10.  J.  18. 

The  laws  and  liberties  of  England  granted  to  the  people 
of  Wales,  27  H.  8.  c.  26.     34  tf  35  H.  8.  c.  26./  91. 

Thelordfhips  marchers  divided  into  counties,  27  H.  8, 
c.  26./.  3,  Uc.     28  H.  8.  e.  3.     33  H.  8.  c.  13. 

The  county  of  Monmouth  dilTevered  from  Wales,  27 
H.8.C.Z6./.4. 

A  prefident  and  council  efiabliflied  in  Wales  like  thofe 
in  the  North,  32  H.  8.  c.  50.  34  £3"  35  i/.  8.  c.  26. 
/.  4.  taken  away,  i  W.  &  M.  c.  27.  9  is"  10  W.  3. 
c.   16. 

The  counties  of  Wales  afcertaijied,  34 1'  35  H.  8.  (.  26. 
21  Jac.  I,  c.  10, 
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The  conftitution  of  the  courts  of  jufllce  in  Wtiks, 
34  {jf  35  H.  8.  c.  26, 

Sufpeded  perfons  where  to  give  bail,  34  ^  35  H.  8. 
t.  26.  /  81. 

What  members  of  parliament  fliall  be  km  for  the 
fhires  and  boroughs  in  JFaUs,  34  SS"  35  H.  8.  c.  26.  /. 
no. 

Execution  of  judgment  in  inferior  courts  (hali  not  be 
flayed  by  writ  of  falfe  judgment,  34  ^  35  H.  8,  *.  2&. 

/.  "4- 

Their  eleftion  and  the  payment  of  their  wages,    35 

H.i.  c.  II. 

The  courts  of  Jfejlm'mf.er^  may  award  procefs  of  out- 
lawry into  Wales  and  CheJIer,   i  Ed.  6.  f,  10. 

The  SherifFs  of  Wales  and  Chejler  fliall  appoint  depu- 
ties in  the  King's  Bench  and  Common  Pleas,  i  Ed.  6. 
t.  10.  /.  3. 

;    Tithe  of  marriage  goods  in  Wales  taken  away,  2^3 
Ed.  6.  t.  13.  /  16. 

The  liberties  of  the  Lords  marchers  confirmed,  1^2 

P.  ef  M.  c.  15. 

The  ftatutes  of  tales  de  circumftanttbus  e;stended  to 
Wales  and  the  counties  palatine,  5  El.  c.  25. 

Direftions  for  returning  ifliies  upon  jurors  in  Wales, 
5  El.  C.25./.3. 

The  bible  and  common  prayer  to  be  tranllated  into 
Welch,  5  El.  C.28. 

OfFences  committed  in  Merioneth/hire  not  to  be  tried 
in  AngUfea,  8  El.  c.  20. 

The  Crown  authorized  to  appoint  two  or  more 
juftices  of  aflizc  in  the  feveral  counties  in  Wales,  18  El. 
c.  8. 

For  the  inrolment  of  fines  and  recoveries  in  WaleSy  27 
El.  f.  9. 

The  King's  power  of  changing  the  laws  in  Wales  re- 
pealed, 21  "Jac.  I.  c,  10. 

The  common  prayer  in  Welch  and  in  Englijh  to  be 
kept  in  the  churches  in  Walts,  13  {^  14  Car,  2.  c.  4. 

/•  27. 

Court  of  prefident  and  council  in  the  marches  of 
Wales  taken  away,  i  W.  i^  M.Jl.  i.  c.  i-j.  f.  2. 

The  manner  of  appointing  flierifFs  in  Wales,  I  W. 
&  M.  c.  27.  f,  3.     3  Geo.  J.  c.  15.  f.  20  &  22. 

Errors  in  pleas  perfonal  to  be  redrefled  in  the  fame 
manner  as  in  pleas  real,  1  W.^  M.  c.  27.  /  4. 

The  King  may  appoint  any  number  of  juAices  of  peace 
in  Wales,  5  W.  &  M.  c.  4. 

Inhabitants  of  Wales  impowered  to  bequeath  their  per- 
fonal eftates,  y  (sf  8  W.  3.  c.  38. 

The  ftatute  22  ijf  23  Car.  2,  e.  9.  /  136.  Extended 
to  Wales,  and  the  counties  palatine,  11  ^  12  Z^.  3. 
t.g. 

SherifFs  in  Wales  and  the  counties  palatine  fliall  not 
hold  to  bail  on  procefs  from  Wejlminjler  unlefs  the  debt 
be  fworn  to  be  20/.  t\  t^  li  W.  3.  c.  9.  /  2. 

Judgment  figned  in  the  courts  of  great  felSons  to  be 
docketed,  8  Geo.  i.  e.  25.  /  6. 

And  to  be  good  againft  purchafers  only  from  the  time 
they  are  figned.  Ibid. 

In  perfonal  anions  under  10/.  in  the  courts  of  great 
feffions,  the  defendant  to  be  ferved  with  the  copy  of  the 
writ,  and  if  he  does  not  appear,  the  plaintifF  may  enter 
his  appearance,  bGto.T..  c.  14. 

WaLs  and  Berwick  included  in  England  in  a£ls  of  par- 
liament, 20  Geo.  2.  c.  42.  /  3. 

'  Murders  and  felonies  in  any  part  of  Wales  may  be 
tried  in  the  next  Englijh  county,  Stran.  553. 

Certiorari  lies  to  fFales  on  indiflments  for  mifdemean- 
ors,  Stran.  704. 

Habeas  Corpus  granted  of  courfe,  to  remove  a  prifoner 
from  Wales  to  an  Englijh  county,  Stran.  945. 

Prohibition  to  the  great  feflion,  to  ftay  a  fuit  on  z  fub- 
pcena  ferved  out  of  the  jurifdi6lion,  Stran.  630.  See  22 
Vin.  Air.  4t7„  416. 

tliSialCfijeriit,  The  learned  Spelman  fays,  fignifies  Wal- 
liapars:  But  by  others  it  is  interpreted /lar^w/i-Za  homi- 
nis  interfeifi  ;    the   fame  with  Valejheria. 

WaltCcitS,  ('•  e.fervut)  A  fervant,  or  any  minifterial 
officer.     Leg.  ha,  c.  34. 
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Wi&iktt^,  Are  foreflers  within  a  certain   fpace   of 

ground,  afligned  to  their  care  in  forefts,  <Jc.  Crempt,  ju-  ■ 
rijd.   145. 

fSmU,  ^ea^^toan,  A  bank  of  earth.     See  WstCfss 

sage. 

©UalBngljam,  The  demefne  lands  in  Walfingham 
may  be  let  by  copy,  and  (hall  be  copyholds.  35  H,  8. 
c.  13. 

tMUaltljam  llatRlS.  In  the  reign  of  Geo.  i.  there 
fprung  up  a  fet  of  dcfperate  villains  called  Waltham  blackt, 
headed  by  one  whom  they  ftiled  K.  John ;  who  blacking 
their  faces,  and  ufing  other  difguifes,  robbed  forefts, 
parks,  and  warrens,  deflroyed  cattle,  levied  money  on 
their  neighbours,  by  threats  and  menaces  to  fire  their 
houfes,  and  committed  divers  other  violences;  but  thejr 
were  fupprelTed,  and  declared  felons,  by  flat.   9  Geo,  1, 

cap,  22.    See  3151a eft  art, 

©Hang,  (Six.)  We  ufe  for  the  cheek,  or  jaw  wherein 
the  teeth  are  fet:  Hence  Chaucer  called  the  cheek  teeth  or 
grinders,  wangs  or  wang-teeth,  which  is  recorded  in  this 
old  way  of  fealing  writings : 

And  in  witnefs  that  this  is  fboth, 
I  bite  the  wax  with  my  wang-tooth. 


,  An  iron  inftrument  with  teeth.     Confuetui. 
dom.  de  Farend.     MS.  18. 

iMIanlafg,  or  driving  the  wanlafs.  Is  to  drive  deer  to 
a  ftand,  that  the  lord  may  have  a  (hoot;  which  is 
one  of  our  ancient  cuftomary  tenures  of  lands.  Blount's 
Ten.    140. 

tEiEIapcntake,  (from  the  Sax.  weapen,  i.  e.  armaturck 
and  tac,  taHus)  Is  all  one  witii  viu'  v/e  call  a  hundred  ; 
fpecially  ufed  in  the  north  countries  beyond  tiie  river 
Trent.  Bralf,  lib.  3.  Lamb.  The  v/oids  fcem  to  be  of 
Danijh  original,  and  to  be  fo  called  for  this  reafon ; 
when  firfl:  the  kingdom,  or  part  thereof,  was  divided  in- 
to wapentakes,  he  who  was  the  chief  of  the  wapentake  or 
hundred,  and  whom  we  now  call  a  high  confiab'e,  as  fooa 
as  he  entered  upon  his  office,  appeared  in  the  field  on  a 
certain  day  on  horfe-back,  with  a  pike  in  his  hand,  and 
all  the  chief  men  of  the  hundred  met  him  there  with 
their  lances,  and  touched  his  pike ;  which  was  a  figa 
that  they  were  firmly  united  to  each  other,  by  the  touch- 
ing their  weapons.  Hoveden.  Fleta,  lib.  2,  But  Sir 
Thomas  Smith  fays,  that  antiently  mufters  were  made  of 
the  armour  and  weapons  of  the  feveral  inhabitants  of 
every  wapentake;  and  from  thofe  that  could  not  find 
fufficient  pledges  for  their  good  abearing,  their  weapons 
were  taken  away,  and  given  to  others ;  from  whence  he 
derives  this  word.  Rep.  Angl.  lib.  2.  cap.  16.  Catttbi 
Brit.  159.  2  Injl.  99.  Stat.  3  H.  5.  cap.  2.  "9  H.  6. 
cap.  10.  15  H.t.cap.  7.  Wapentak  hoe  ell  quieiantia  dt 
feSiis  bf  hundredis  quod  dicitur  Wapentake.  MS.  in  BibI, 
Cotton. 

tlSHapptttg,  An  aft  was  made  for  the  partition  of  Wap- 
ping  Marjh.  Stat.  25  H.  8.  cap.  9.  And  perfons  fhelter- 
ing  themfelves  from  debts,  and  obftrufling  the  execution 
of  writs  in  Wapping,  Stepney,  isfc.  to  be  guilty  of  felony 
by  II  Geo.  i.  cap.  22. 

StSHf.C,  [Bellum)  A  fighting  between  two  Kings, 
Princes  or  parties,  in  vindication  of  their  jufl  rights  ;  al- 
fo  the  ftatc  of  war,  or  all  the  time  it  lafls.  By  our  law, 
v.'hen  the  courts  of  juftice  are  open,  (o  that  the  King's 
Judges  diftribute  jullice  to  all,  mid  prote<a  men  from 
wrong  and  violence,  it  is  faid  fo  be  a  time  of  peace: 
But  when  by  invafjon,  rebellion,  Isfc.  the  peaceable  courfe 
of  juftice  is  f^opt,  theu  it  is  adjudged  to  be  a  time  of 
war  :  And  this  (hall  be  tried  by  records  and  judges,  whe- 
ther juftice  at  fuch  a  time  had  her  equal  courfe  of  pro- 
ceeding or  no  ?  for  time  of  war  gives  privilege  to  them 
that  are  in  war,  and  all  others  within  the  kingdom.  Z 
InJl  249. 

Merchants  in  time  of  war  fhall  be  fafe,  if  ours  are  fafe 
in  the  enemies  country,  jM.  C.  9  H.  3.  c.  30. 

None  Qiall  be  charged  to  arm  themfelves,  otherwise 
than  as  ufual ;  nor  to  go  out  of  their  county,  except  in 
cafes  of  ftidden  neceflity,  1  Ed,  3.  Ji.  2.  c.  5.  4 
H.   4.   c.  13. 

Wages 
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Wages  {hall  be  allowed  to  the  conduftorsof  foldiers,  l 
Ed.  3.  fl.  2.  c.  7. 

None  (hall  be  bound  by  writing  to  come  to  the  King 
with  arms,    I  Ed.  T,.  ftat.  1.  c.  15. 

Soldiers  (hall  have  wages  from  the  day  that  they  go 
out  of  their  counties,   18  Ed.  3.  c.  7.     4  H.  4.  c.  13. 

Covenants  of  perfons  retained  in  the  King's  fervice 
to  be  fent  into  the  Exchequer,  5  R.  l.Jl.  i.  c.  11. 

The  duty  of  thofe  who  have  lands  or  penfions  for 
military  fervice,  4  W.  4.  c.  13.  and  officers,  11  H.  7.  c, 
81.    19  H.  7.  c.  I. 

The  cuftody  of  cafties,  ^c.  taken  from  thofe  who  had 
them  by  patent,  2  {sf  3  Ed.  6.  c.  16. 

The  French  ordered  to  depart  the  realm,  and  the  Queen 
impowered  to  revoke  their  patents  of  denization,  4  iS"  5 
P.  &  M.  c.  6, 

tiKUara,  A  certain  quantity  or  meafure  of  ground. 
Mm.  Ang.  torn.  1.  p.  172. 

?!3ffatlJj  [Cujiodia)  Is  varioufly  ufed  in  our  old  books  : 
A  ward  in  London  is  a  diftrift  or  divifion  of  the  city 
committed  to  the  fpecial  charge  of  one  of  the  Aldermen; 
and  in  London  there  are  twenty-fix  wards  according  to 
the  number  of  the  Mayor  and  Aldermen,  of  which  every 
one  has  his  ward  for  his  proper  guard  and  jurifdicflion. 
Statue's  Surv.  A  foreft  is  divided  into  wards.  Manwoed, 
far.  I.  />.  97-  And  a  prifon  is  called  award.  Laftly, 
the  heir  of  the  King's  tenant,  that  held  in  capite,  was 
termed  a  ward  during  his  nonage :  But  this  wardfhip  is 
taken  away  by  the  flat.  1 2  Car.  2.  cap.  24. 

tlSKatDa,  The  cultody  of  a  town  or  caftie,  which  the 
inhabitants  were  bound  to  keep  at  their  own  charge. 
Jl4en.  Angl.  torn.  I.  372. 

tSJttatliagC,  {tyardagium)  Seems  to  be  the  fame  with 
Wardpepy. 

©Katbeit)  (Gardianus,  Fr,  Gardein)  Is  he  that  hath  the 
keeping  or  charge  of  any  perfons  or  things  by  office  j 
as  the  wardens  of  the  fellowfhips  or  companies  in  London. 
14  H,  8.  tap.  2.  Wardens  of  the  marches  of  TVaUs,  Uc. 
%^H.  7.  cap.  8.  Wardens  of  the  peace,  2  Ed.  3.  cap. 
3,  Wardens  of  the  tables  of  the  King's  exchange.  2  Ed. 
3.  cap.  7.  Warden  of  the  armour  in  the  tower,  i  Ed,  4. 
£,  I.  Wardens  of  the  King's  writs  and  records  of  his 
court  of  Common  Bench.  Ibid.  Warden  of  the  lands 
ht  it^iTing  Rjichejier  bridge,  iS  Eliz.  cap.  y.  Warden 
of  the  ftannaries.  14  Car.  2,  cap.  3.  Warden  and  Mi- 
nor Canons  of  St.  Paul's  church,  22  W  23  Car.  2. 
Warden  of  the   Fleet  prifon,     8  ^  9  /F.  3.  isfc.     See 

CuarDtan. 

JKHacDtnOtC,  {Jf'ardmotus)  Is  a  court  kept  in  every 
ward  in  London  ;  ordinarily  called  the  Wardmote  court : 
And  the  wardmote  inqueft  hath  power  every  year  to  in- 
quire into,  and  prcfent  all  defaults  concerning  the  watch, 
and  conftables  not  doing  their  duty  ;  that  engines,  i^c.  are 
provided  agalnft  fire  j  perfons  felling  ale  and  beer  be 
honeft,  and  fufFer  no  difoiders,  nor  permit  gaming,  i^c. 
that  they  fell  in  lawful  meafures ;  and  fearcbcs  to  be 
made  for  vagrants,  beggars,  and  idle  perfons,  k^c.  w|jo 
Ihall  be  pani{hed.     Chart.  H.  2.     Lex  Land.   185. 

MiatDpfnnp,  Money  paid  and  contributed  to  watch 
and  ward.  Dcmejday. 

2I2IatUlMt£,  Is  to  be  quit  of  giving  money  for  keeping 
of  Wards.   'Terms  de  ley. 

?!£Tai'"U]5,  Was  a  court  firft  erected  in  the  reign -■«£ 
King  H.  8.  and  afterwards  augmented  h'j  him  with  the 
office  of  liveries ;  wherefore  it  ws'?  fiiled  the  Court  of 
wards  "ni  liveries,  now  difcharged   bv  the  12  Car,  2. 

?KUai'i)j=0afF,  The  conflable  or  watchman's  (lafF; 
and  the  manor  of  Langbourn  in  EJfex  is  held  by  the  fer- 
vice of  the  wardftafF,  and  watching  the  fame  in  an  ex- 
traordinary manner,  when  it  is  brought  to  the  town  of 
Jtibridge.     Camd. 

^KSarcrtaCC,  To  plough  up  land  defigned  for  wheat  in 
the  fpring,  in  order  to.  let  it  lie  fallow  for  better  im- 
provement ;  which  in  Kent  is  called  fummer-land  :  Hence 
warelfabdis  campus,  a  fallow  field  ;  campus  ad  ware£fam, 
terra  wareiiata,  i^c. 

WliiXtfi,  Certain  wares  not  to  be   brought  into  this 
realm  from  abroad,  to  be  fold  or  exchanged  here,  on  pain 
of  forfeiture.     See  flat.  5  Eliz.  cap.  7. 
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OTarp?,  A  banifhed  rogue.  Leg.  H.  i.  tap. 
83-  .  -      .. 

Wai'ttittttCa,  Is  ufed  for  garniture,  furniture,  provi- 
fion,  isfc.  Pat.  9  H.  3.  » 

OTactlOClj,  It  is  ^n  ancient  cuftom,  if  any  tenant 
holding  of  the  caftie  of  Dover  failed  in  paying  his  rent 
at  the  day,  that  he  fliould  forfeit  double,  and  for  the  fo- 
cond  failure  treble :  And  the  lands  fo  held  are  called 
Terris  cultis  (sf  ierris  de  warmth,  Mon.  Angl.  torn.  2 
pag.  589. 

tMarrant,  A  praecipe  under  hand  and  feal  to  fome  of- 
ficer to  bring  any  offender  before  the  perfon  granting  it : 
And  warrants  of  commitment  are  iflued  by  the  privy 
council,  a  fecretary  of  ftate  or  a  juftice  of  peace,  k^c, 
where  there  hath  been  a  private  information,  or  a  wit- 
nefs  had  depofed  againft  an  offender.  Wood's  Inji.  614, 
Any  one  under  the  degree  of  Nobility  may  be  arrelted 
for  a  mifdemeanor,  or  any  thing  done  againft  the  peace 
of  the  kingdom,  by  warrant  from  a  juftice  of  the  peace; 
tho'  if  the  perfon  be  a  peer  of  the  realm,  he  muft  be 
apprehended  for  a  breach  of  the  peace  by  warrant  out 
of  B,  R.  &c.  Dalt.  Jufl.  263.  A  conftable  ought  not 
to  execute  a  juftice's  warrant,  where  the  warrant  ii  un- 
lawful, or  the  juftice  hath  no  jurifdiflion  j  if  he  doth, 
he  may  be  punifhed.  Plowd.  394.  But  if  any  perfon 
abufe  it  by  throwing  it  in  the  dirt,  i^c.  or  rcfufe  to  exe- 
cute a  lawful  warrant ;  it  is  a  contempt  of  the  King's 
procefs,  for  which  the  offender  may  be  indifled  and 
fined.  Crempt.  149.  See  COJlttahle,  SuttiCClS  Of  tljC 
]JCat(*  For  the  apprehending  perfons  in  any  county, 
upon  warrants  granted  by  juftices  of  any  other  county, 
fee  flat.   ^^  Geo.  2.  cap.  $$.     For  warrants  ofidiftrefs, 

fee  E)i(fcf r?  upon  pcnaUie?. 

Warrant  not  to  be  delivered  by  flierilFs  before  they 
have  received  the  writ,  bGeo.  1,  c.  11.  f.  53. 

The  day  of  fuing  cut  a  writ  fliall  be  indorfed  on  the 
warrant,  bGeo.  i.  c.21.  f.  54. 

To  be  indorfed  by  the  attorney,  2  Gto.  2.  e.  23* 
/  22. 

By  the  fherilF,  12  Geo.  2.  c.  13.  /  4. 

Procefs  not  to  be  avoided  for  default  of  indorfing  tho 
warrant,  12  Geo.  2.  c.ij,,  f.  4. 

tUSKacrant  of  attO^nep,  Is  an  authority  and  power 
given  by  a  client  to  his  attorney,  to  appear  and  plead 
for  him  ;  or  to  fuffer  judgment  to  pafs  againft  him  by 
confeffing  the  aflion,  by  nil  dicil,  nonfum  informatus,  isfe* 
And  altho'  a  warrant  of  attorney  given  by  a  man  in 
cuftody  to  confefs  a  judgment,  no  attorney  being  prefent, 
is  void  as  to  the  entry  of  a  judgment ;  yet  it  may  be  a 
good  warrant  to  appear  and  file  common  bail.  2  Lilt, 
Abr.  682.  A  warrant  of  attorney  which  warrants  the 
adlion,  is  of  courfe  put  in  by  the  attornies  for  the  plaintiff 
and  defendant ;  fo  that  it  differs  from  a  letter  of  attor- 
ney, which  paffes  ordinarily  under  the  hand  and  feal  of 
him  that  makes  it,  and  is  made  before  witneffes,  i:fc,  Tho' 
a  warrant  of  attorney  to  fuffer  a  recovery  by  the  tenant, 
is  acknov/ledged  before  fuch  perfons  as  a  commiffion  for 
the  doing  thereof  direds,  JVeJi.  Symb.  par,  2.  A  war- 
rant of  attorney  filed  of  any  term  pendente  lite  is  fuffici- 
ent.      1  Str.  526.     2  Str.  807. 

Stealing  warrants  of  attorney  whereby  a  judgment 
{hall  be  reverfed,  made  felony,  8  H.  6.  c,  12,  f.  3. 

Warrants  of  attorney  (hall  be  recorded  the  fame  term 
that  the  exigend  iffues,  18//.  6.    c.  9. 

Shall  be  filed  the  fame  term  that  the  iffue  is  joined  of 
before,  32  H.  8.  c.  30.  /.  2.     18  El.  c.  4.  /  3. 

The  fame  term  of  the  declaration  and  appearance,  4 
Ann.  c.  lb,  f.  3. 

OTatrantta  Cljartac,  Is  a  writ  that  Heth  where  a 
man  is  infeoffed  of  lands  with  warranty,  and  then  he  is 
fued  or  impleaded.  And  if  the  feoffee  be  impleaded  in 
affize,  or  other  aftion,  in  which  he  cannot  vouch  or  call 
to  warranty,  he  (hall  have  this  writ  againft  the  feoffor, 
or  his  heirs,  to  compel  them  to  warrant  the  land  unto 
him  ;  and  if  the  land  be  recovered  from  him,  he  ftiall  re- 
cover as  much  lands  in  value  againft  the  warrantor,  i^c. 
But  the  Warrantia  chartte  ought  to  be  brought  by  the 
feoffee  depending  the  firft  writ  againfl  him,  or  he  hath 

loft 
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loft  his  advantage,  F.KB.  134.  "^erms  de  Ley  372, 
588.  And  if  a  perfon  dotli  infeofF  another  of  lands  by 
deed  with  warranty,  and  the  feoffee  make  a  feoffment 
over,  and  taiceth  back  an  eftate  in  fee,  the  warranty  is 
determined  ;  and  he  fhall  not  have  the  writ  warrantia 
charta,  becaufe  he  is  in  of  another  eftate :  Alfo  where 
one  makes  a  feoffment  in  fee  with  warranty  againft  him 
and  his  heirs,,  the  feoffee  ftiall  not  have  a  warrantia 
(harta  upon  this  warranty  againft  the  feoffor  or  his  heirs, 
if  he  be  impleaded  by  them  ;  but  the  nature  of  it  is  to 
-rebut  againft  the  feoffor  and  his  heirs.  Dalt.  48.  2  Lill. 
Ahr.  684.  This  writ  may  be  fued  forth  before  a  man  is 
impleaded  in  any  aftion,  but  the  writ  doth  fuppofe  that 
he  is  impleaded  ;  and  if  the  defendant  appear  and  fay, 
that  he  is  not  impleaded,  by  that  plea  he  confeffeth  the 
•warranty,  and  the  plaintiff  fliall  havejudgment,  l^c.  and 
the  party  fhall  recover  in  value  of  the  lands  againft  the 
vouchee,  which  he  had  at  the  time  of  the  purchafe  of  his 
ivarrantia  charta ;  and  therefore  it  may  be  good  policy 
to  bring  it  againft  him  before  he  is  fued,  to  bind  the  lands 
•which  he  had  at  that  time  ;  for  if  he  have  aliened  his  lands 
before  the  voucher,  he  (hall  render  nothing  in  value, 
Ktvj  Nat.  Br.  298,  299.  If  a  man  recover  his  warranty 
in  warrantia  charta,  and  after  he  is  impleaded  ;  he  ought 
to  give  notice  to  him  againft  whom  he  had  recovered,  of 
the  aftion,  and  pray  him  to  ftiew  what  plea  he  will  plead, 
to  defend  the  land,  isfc.  And  where  one  upon  a  warranty 
doth  vouch  and  recover  in  value,  if  he  is  then  impleaded 
of  the  land  recovered,  he  may  not  vouch  again,  for  the 
warranty  was  once  executed,  23  Ed.  3.  12.  In  a  war- 
ranty to  the  feoffee  in  land,  made  by  the  feoffor;  upon 
voucher  if  fpecial  matter  be  fhewed  by  the  vouchee,  when 
he  entered  into  the  warranty,  viz.  That  the  land  at  the 
time  of  the  feoffment  was  worth  only  100/.  and  now  at 
the  time  of  the  voucher  it  is  worth  200/.  by  the  induftry 
»f  the  feoffee;  the  pWintlS in  z  warrantia  charta,  &c. 
(hall  recover  only  the  value  as  it  was  at  the  time  of  the 
rale.     Jenk.Cent.  35.     See  22  Fin.  yibr.  416—428. 

tSaariMUtfa  CuttoniaC,  is  a  writ  judicial,  and  lay 
for  him  who  was  challenged  to  be  a  ward  to  another,  in 
refpcft  of  land  faid  to  be  holdea  in  knight's  fervice,  which 
\when  it  was  brought  by  the  anceftors  of  the  ward,  was 
tuarranted  to  be  free  from  fuch  thraldom,  and  it  lay 
againft  the  warrantor  and  his  heirs.  Reg.  Judic.fil.  36. 
But  now  by  the  ftatutemade  12  Car.  2.  cap.  24.  it  is  be- 
come altogether  out  of  ufe. 

5£larrantia  t>ici,  is  a  writ  lying  in  cafe  where  a  man 
having  a  day  afligned  perfonally  to  appear  in  court  to  any 
aftion  wherein  he  is  fued,  is  in  the  mean  time,  by  com- 
mandment, employed  in  the  King's  fervice,  fo  that  he 
cannot  come  at  the  day  afligned.  This  writ  is  direfted  to 
the  juftices  to  this  end,  that  they  neither  take  nor  record 
him  in  default  for  that  day.  RegOrig.f.  18.  Of  this 
read  more,  F.  N.  B.fol.  17.  and  Glanvik,  lib.  i:  c.  8. 

S2Ilartantp,  [warrantia)  is  a  promife  or  covenant  by 
deed  made  by 'the  bargainor,  for  himfelf  and  his  heirs,  to 
warrant  or  fecure  the  bargainee  and  his  heir^  againft  all 
men  for  the  enjoying  any  thing  agreed  on  between  them. 
And  he  that  makes  this  warranty  is  called  xiiarrantus,  by 
BraSfon,  lib.  2.  cap.  19.  and  37.  and  •  this  warranty 
pafleth  from  the  feller  to  the  buyer,  from  the  feoffor  to 
the  feoffee,  from  him  that  releafeth,  to  him  that  is  re- 
leafed  from  an  action  real,  and  fuch  like.  %tzV/eJi. 
SymboC.  part  I.  lib,  3.  ///.  Feoffments,  j'ea.  287,  288. 
See  Glanvill,  lib.  3.  per  totum.  BraSlon,  lib.  5.  traa.  4. 
Britton,  cap.  I05.  and  Co.  4  Rep.fol.  81.  AWf's  cafe. 
Warranty  is  either  rw/ or />^r/i»rt/;  real,  when  it  is  an- 
nexed to  lands  or  tenements  granted  for  life,  (Sjc.  And 
this  is  either  in  deed,  as  by  the  word  ttrarran/Zzjexprefsiy  ; 
or  in  low,  as  by  the  word  dedi,  or  fome  other  amplifica- 
tion :  perfonal,  which  either  refpefls  the  property  of  the 
thing  fuld,  or  the  quality  of  it.  Real  warranty,  in  re- 
fped  of  the  eftate,  is  either  lineal,  collateral,  or  commen- 
cing by  dijfeifm,  for  which  fee  Littleton  in  the  laft  chapter 
of  liis  Tenu'res,  and  Co.  lib.  3.  Fermor'a  cafe,  fol,  78. 
Cowell,  edit.    1727. 

A  warranty-  (concerning  freeholds  and  inheritances)  is 
a  covenant  real  annexed  to  lands  or.  tenements,  whereby 
a^'man  and  his  heirs  are  bound  to  warrant  the  fame,  and 
either  upon  voucher,  or  by  judgment  in  a  wiit  of  war' 
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rantia  charta,  to  yield  other  lands  and  tenements  to  the 
value  of  thofe  that  ftiall  be  evidled  by  a  former  title,  or 
elfe  it  may  be  ufed  by  way  of  rebutter,     i  Injl.  365.  a. 

Warranties  in  their  more  general  divifions  are  of  two 
kinds,  firft,  a  warranty  in  deed,  or  an  exprefs  warranty, 
which  is  when  a  fine  or  feoffment  in  fee,  or  a  leafe  for 
life  is  made  by  deed,  which  has  an  exprefs  claufe  of  war- 
ranty contained,  in  it,  as  when  a  conufor,  feoffor  or  leffor, 
covenants  to  warrant  the  land  to  the  conufee,  feoffee  or 
leffee.  Secondly,  a  warranty  in  law,  or  an  implied  war- 
ranty, which  is  when  it  is  not  expreffed  by  the  party,  but 
tacitly  made  and  implied  by  the  law.     i  In/i.  365. 

A  warranty  in  deed  is  either  lineal  or  collateral.  A 
lineal  warranty  is  a  covenant  real,  annexed  to  the  land 
by  him  who  either  was  owner  of  or  might  have  inherited 
the  land,  and  from  whom  his  heir  lineal  or  collateral 
might  by  poflibility  have  claimed  the  land  a;  heir  from 
him  that  made  the  warranty.  A  collateral  warranty  is 
made  by  him  that  had  no  right,  or  poflibility  of  right  to 
the  land,  and  is  collateral  to  the  title  of  the  land,     i  InJ}. 

37°- 

Alfo  there  is  a  warranty  which  commences  by  difleifin 
or  wrong.     Lit.feli.  698. 

Warranties  likewife  may  be  faid  to  be  either  general, 
viz.  by  one  and  his  heirs  to  another  and  his  heirs,  or 
particular,  and  reftrained  to  a  certain  perfon.  5  Bac. 
Abr.  439. 

1.  To  what  things  a  warranty  may  be  annexed ;  and  what 
words  and  claufes  in  a  deed  will  make  a  warranty. 

2.  Whatjball  be  deemed  a  good  warranty  in  deed. 

3.  What  Jhall  be  deemed  a  good  ivarranty  in  law. 

I.  To  what  things  a  warranty  may  be  annexed;  and  what 
words  arid  claufes  in  a  deed  will  make  a  warranty.  ^ 

A  warranty  may -not  only  be  annexed  to  freeholds,  or 
inheritances  corporeal,  which  pafs  by  livery,  as  houfcs 
and  lands;  but  alfo  to  freeholds  or  inheritances  incorpo- 
real, which  lie  in  grant,  as  advowfons ;  and  to  rents, 
commons,  eftovers  and  the  like,  which  ifTue  oat  of  lands 
or  tenements :  And  it  may  not  only  be  annexed  to  inhe- 
ritances In  ejfe,  but  alfo  to  rents,  commons,  eftovers, 
^c.  newly  created.  As  a  man  (fome  fay)  may  grant  a 
rent,  i£c.  out  of  land  for  life,  in  tail,  or  in  fee  with 
warranty,  for  though  there  can  be  no  title  precedent  to 
the  rent,  yet  there  may'  be  a  title  precedent  to  the  land 
out  of  which  it  iffueth  before  the  grant  of  the  rent, 
which  rent  may  be  avoided  by  the  recovery  of  the  land, 
in  which  cafe  the  grantee  may  help  himfelf  by  a  warran- 
tia charta  upon  the.efpecial  matter.  And  fo  a  warranty 
in  law  may  extend  to  a  rent,  fs'f.  newly  ('j-eated  ;  and 
therefore  if  a  rent  newly  created  be  granted  in  exchange 
for  an  acre  of  land,  this  exchange  is  good,  and  every  ex-  , 
change  implieth  a  warranty  in  law.  And  fo  a  rent  newly 
created  may  be  granted  for  owelty  of  partition,  i  /«/?, 
366. 

If  a  man  feifed  of  rent-feck,  iffuing  out  of  the  manor 
of  Dale,  taketh  a  wife,  and  the  hufband  relesfeth  to  the 
tertenanf,  and  warranteth  tenemcnta  pradiSJa,  and  dieth, 
and  the  wife  bringeth  a  writ  of  dower  of  the  rent,  the 
tf-'^'^nant  fliall  vouch,  for  that  albeit  the  releafe  enured 
by  way  of  extinguifliment,  yet  the  warranty  extended  to 
it,  and  by  the  warranty  of  the  land,  all  rents,  i^c.  iffu- 
ing out  of  the  land,  that  are  fufpended  or  difcharged  at 
the  time  of  the  warranty  created,  arc  warranted  alfo. 
Id.  Ihid. 

But  a  warranty  doth  not  extend  to  any  leafe,  though  it 
be  for  many  thoufand  years,  or  to  eftates  of  tenant  by 
ftatute  ftaple,  or  merchant  or  elegit,  or  any  other  chat- 
tel, but  only  to  freeholds  or  inheritances.  And  this  is 
the  reafon,  that  in  a<Slions  which  Itffee  for  years  may 
have,  a  warranty  carinot  be  pleaded  in  bar  as  in  an  aflioa 
of  trefpafs,  or  upon  the  ftatute  of  5  R.  2.  and  the  like. 
But  in  fuch  aflions,  which  none  but  a  tenant  of  the  free- 
hold can  have,  as  upon  the  ftatute  8  H.  6.  aflize,  or  the 
like,  there  a  warranty  may  be  pleaded  in  bar.  1  Inji. 
389.  a. 

I  A  war- 
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A  warranty  may  be  made  upon  any  kind  of  convey- 
ance, as  upon  fines,  feoffments,  gifts,  ijfc.  Alfo  a  war- 
ranty may  be  made  by  and  upon  releafes  and  co;ifirma- 
tions  made  to  the  tenant  of  the  land,  although  he  who 
makes  the  re.'cafe  or  confirmation  has  no  right  to  the 
land,  i^c.  And  yet  fome  have  holden,  that  no  warranty 
can  be  raifed  upon  a  bare  releafe  or  confirmation,  with- 
out pading  fome  eftate,  or  tranfmutation  of  the  poffeffion. 
But  the  law  is  othcrwife  ;  for  if  A.  be  feiftd  of  l^nds  in 
fee,  and  B.  releafeth  to  him,  or  confirms  his  eftate  in  fee 
with  warranty  to  him,  his  heirs  and  afligns,  this  v/ar- 
ranty  is  good,  and  both  the  party  and  his  aflignee  (hall 
vouch.      I  In/}.  385.  a. 

The  word  warrantizo,  or  warrant,  is  the  only  apt 
and  effeftual  word  to  make  an  exprefs  warrantv,  or  a 
warranty  in  deed,  and  therefore  this  word  is  ufed  in  fines. 
t  Inji.  384. 

The  words  defendo,  or  acquilto,  although  they  are 
commonly  ufed  in  deeds,  yet  of  themfelves  without  the 
other  will  not  make  a  warranty.  Id.  Ibid.  Lit.  f.  730. 
5  Rep.  17,   18.     Spencer's  Ci(e. 

The  words  dedi  &  concejft,  or  dedi  only,  in  a  feoff- 
ment make  a  warranty,  when  an  eftax  in  fee  or  inheri- 
tance pafles  by  the  deed,      i  Inft.  384. 

But  the  word  concejft  only,  or  demift  'S  concej/t,  do  not 
make  fuch  a  warranty,  in  the  cafe  of  a  freehold  or  inhe- 
ritance.     S  ^'P-  "8.    Spencer's  cufe. 

And  by  force  of  the  ftatute  of  Bigasiis,  cop.  6.  Dedi 
is  made  an  exprefs  warranty  during  the  life  of  the  feof- 
for.    I /«/?.  384,     4 /?<■/>.  81.     Koke\  C7ik. 

If  a  man  by  deed  warrapts  land  to  J.  S.  and  his  heirs, 
and  the  warrantor  does  not  bind  his  heirs  to  tiie  warran- 
tee; or  does  not  warrant  to  J.  S.  and  his  heirs,  but  to 
y.  S.  and  his  afligns,  thefe  are  good  warranties.  Dyer 
42.      I  In/I.  383. 

But  if  a  man  makes  a  feoffment  in  fee,  and  warranty 
to  the  feoffee  only,  without  naming  his  heirs,  there  the 
warranty  fhall  endure  only  for  life,  becaufe  it  is  taken 
ftri£tly.  And  yet  if  the  feoffee  recovers  in  value,  he 
fhall  recover  fee-fimple,  becaufe  he  lofes  fee-fimple. 
Dyer   4^2: 

If  a  man"  makes  a  feoffment  to  one  and  his  Tielrs,  and 
binds  himfelf  and  his  heirs  to  warranty  againft  all  people, 
and  does  not  fay  with  certainty  to  whom,  nor  for  how 
long  he  will  warrant,  yet  the  feoffee  will  have  a  fee  fim- 
ple  in  the  warranty,  as  he  had  in  the  Jand  :  But  if  the 
intent  of  the  warranty  appears  plainly  by  exprefs  words, 
the  warranty  (hall  extend  ao  farther.     Id.  Hid. 

2.  TVhatJhall  be  deemed  a  gaod  warranty  in  deed. 

A  warranty  in  deed,  or  an  exprefs  warranty,  as  has 
been  faid,  is  created  only  by  the  word  warrant.  And  it 
is  to  be  premifed,  that  to  every  good  warranty  in  deed,  in 
order  that  it  may  bar  and  bind,  thefe  following  circum- 
flances  are  requifite.  Firft,  that  the  perfon  that  warrants, 
be  a  perfon  able  ;  for  ifan  infant  makes  a  feoffrnfnt  in  fee 
of  land,  and  thereby  binds  him  and  his  heirs  to  warrant 
the  land,  in  this  cafe  although  the  feoffment  be  only 
voidable,  yet  the  warranty  is  void,      i  Infl.  -^(^-j.  b. 

But  if  a  man  of  full  age  and  an  infant  make  a  feoffment 
in  fee  with  warranty,  this  warranty  is  not  void  in  parr, 
and  good  in  part ;  but  it  is  good  for  the  whole  againft  the 
man  of  full  age,  and  void  as  to  the  infant.     Id.  Ibid. 

Secondly,  that  the  warranty  be  made  by  deed  in  wri- 
ting ;  for  if  a  man  makes  a  feoffment  by  word,  and  by 
word  binds  him  and  his  heirs  to  warrant  ihe  land  ;  this 
is  not  a  good  warranty.  So  if  a  man  gives  lands  to  ano- 
ther by  his  laft  will,  and  thereby  binds  him  and  his  heirs 
to  warrant  it;  this  warranty,  although  the  will  be  in 
writing,  is  void,  becaufe  a  will  in  writing  is  no  deed. 
I  InJi.  386. 

Thirdly,  That  there  be  fome  eflate  to  which  the  war- 
ranty is  annexed,  that  may  fupport  it ;  for  if  one  cove- 
nant to  warranty  land  to  another,  and  makes  him  no 
eftate,  or  makes  him  an  eftate  that  is  not  good,  and  co- 
venants to  warrant  the  thing  granted  j  in  thefe  cafes  the 
warranty  is  void.      10  Rep.  96, 
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L:kewife,  if  the  eftate  to  whiih  the  warranty  is  annexed 
is  determined,  the  warranty  decendant  on  it  is  detei- 
mined  i;kewife.  Thus  if  a  man  ma.k(;th  a  gift  in  tail, 
and  warranteth  the  land  to  hijii  and  his  heir:,  ;'^und  after- 
wards tenant  in  tail  maketh  a  fe>  ffmen?,  and  dieth  with- 
out iftue,  he  fhall  not  rebut  the  donor  in  i  formedon  in 
reverter,  becaufe  that  the  eftate  to  which  the  warranty 
is  annexed  is  determined.      Id.  Ibid. 

Fourthly,  that  the  eftate  to  wliich  the  warrantv  is  an- 
nexed, be  fuch  an  edate  as  is  able  to  fupport  k,  and 
therefore  that  it  be  a  Icafe  for  lite  at  the  ieaft;  for  if  one 
makcsa  leafe  for  years  of  land,  and  binds  himfelf  and  hi> 
heirs  to  warrant  the  land  ;  this  is  no  good  wdrninty,  nei- 
ther will  it  have  the  effeft  of  a  wananty  ;  but  this  may 
amount  to  a  covenant,  on  which  an  action  of  covenant 
may  be  brought,  i  InJl.  378.  5  Rep.  17.  Spencer's 
cafe. 

Fifthly,  that  the  warranty  defcends  upon  him  that  is 
heir  of  the  whole  blood  by  the  Common  law  to  him  that 
made  the  warranty,  and  not  upon  another  ;  for  if  tenant 
in  tail  m  bcrough-englifli  difcontinues  the  tail,  and  has 
ifl^je  two  fons,  and  the  uncle  releafes  to  the  difcontinuee 
with  warranty,  and  dies  ;  this  is  no  good  warranty  to 
bmd  the  younger  fon.  .  i  /«/?.  12.     Ltt.  fea.  735. 

So  if  in  this  cafe  tenant  in  tail  difcontinues  the  tail  with 
warranty,  i^e.  having  two  fons,  and  dies  feifed  of  other 
lands  m  the  fame  borough  in  fee  fimple,  to  the  value  of 
the  land  in  ta;l ;  the  younger  fon  is  not  barred  by  this 
warranty.      I /«/?.  12.      Lit.  fc£}.  -j^^. 

So,  if  one  gives  his  land  to  the  eldeft  fon  and  the  heirs 
male  of  his  body,  the  remainder  to  the  fecond  fon,  t^c. 
and  the  eldeft  aliens  with  warranty,  having  iffue  a  daugh- 
ter and  dies ;  this  is  not  a  good  warranty  to  bar  the  fe- 
cond fon.     Lit.  fe£i.  "jxZ. 

So  if  tenant  in  tail  has  iffue  two  daughters  by  divers 
venters,  and  dies,  and  they  enter,  and  a  ftranger  dilTeifes 
them,  and  one  of  them  releafes  ail  her  right,  and  binds 
her  and  her  heirs  to  warrant  it;  in  this  cafe  the  warranty 
IS  not  good  to  bar  the  fifter,  becaufe  they  are  of  half  blood 
only,  and  the  one  cannot  be  heir  to  the  other  according 
to  the  courfe  of  the  Common  law.     Lit.  737. 

So  if  two  brothers  be  by  demi-venters,  and  the  eldeft 
.releafes  with  warranty  to  the  diffeifor  of  the  uncle,  and 
dies  without  iffue;  this  is  no  good  warranty  to  bar  the 
younger  brother  i  for  a  warranty,  it  has  been  faid,  muft 
defcend  upon  him  that  is  heir  at  the  Common  law  to  him 
that  made  it.     i  hijl.  387. 

Sixthly,  it  is  neceffary  that  he  that  is  heir  do  continue 
to  be  fo,  and  that  neither  the  Jcfcent  of  the  title  nor  the 
warranty  be  inteirupied,  for  if  one  binds  him  and  his 
heirs  to  warranty,  and  after  i.  attainted  of  treafon  or  fe- 
lony, and  dies;  this  warranty  does  not  bind  his  heir. 
Lit.  fe£}.   745. 

So  if  tenant  in  tail  be  diffeifed,  and  after  releafes  to  the 
difteifor  with  warranty,  and  after  the  tenant  in  tail  is 
attainted  of  felony,  and  has  iflue,  and  dies;  this  war- 
ranty will  not  bind  the  iffue.     Id.  746. 

Seventhly,  that  the  eftate  of  freehold  that  is  to  be  bar- 
red be  put  to  a  right  before  or  at  the  time  of  the  warranty 
made,  and  that  he  to  whom  the  warranty  does  defcend 
have  then  but  a  right  to  the  land  ;  for  a  warranty  will 
not  bar  ari  eftate  of  freehold  or  inheritance  in  ejfe.,  in 
poffeflion,  in  reverfion  or  remainder,  that  is  not  difplaced 
and  put  to  a  right  before  or  at  the  time  of  the  warranty 
made,  though  after  at  the  time  of  the  defcentof  the  war- 
ranty, the  eftate  of  freehold  or  inheritance  be  difplaced 
and  devefted.     10  Rep.  96.     Seymour's  cafe. 

And  therefore,  if  there  be  a  faiher  and  fon,  and  the  fon 
hasarent-fervice,  fuittoamill,  rent-charge,  rent-feck, 
common  of  pafture,  or  other  profit  apprender  out  of  land 
of  the  father,  and  the  father  makes  a  feoffment  in  fee 
with  warranty,  and  dies;  this  ftiall  not  bar  the  fon  of 
the  rent,  common,  &c.  Id.  Ibid. 

And  although  the  fon,  after  the  feoffment  with  warran- 
ty, and  before  the  death  of  the  father,  had  b&n  difleifed, 
and  fo  being  out  of  poffeflion,  the  warranty  had  defcenl 
ed  upon  him,  yet  this  warranty  fhall  not  bind  him.  Id. 
Ibid. 
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S)  if  my  collateral  anceftor  releafes  to  my  tenant  for 
iile  with  wa'tanty,  and  dies,  and  this  warranty  defcends 
Upon  me,  this  (hall  not  bind  my  reverfron  or  remainder. 
Id.  ibid. 

Bjt  if  in  the  cafe  before,  the  Ton  be  Hifieifed  of  tl;c 
rent,  y^.  and  affirms  himfelf  to  be  diffeifcd  by  the  bring- 
ilig  of  an  a.Tize,  (for  otherwife  he  fhai!  not  be  faid  to  be 
out  of  pofTeffion  of  a  rent,  or  the  like)  and  after  the  fa- 
ther releafes  with  warranty  and  dies,  in  this  cafe  the 
collateral  warranty  (ball  bar  and  bind  the  fon  of  his  rent, 
Uc.      Id.  ibid. 

And  if  in  the  lafi:  cafe  my  tenant  for  life  be  diffeifcd, 
and  my  ancertor  rcleafed  to  the  diiTeifor  with  warranty, 
and  die-.-;  this  is  a  good  warranty  to  bind  and  bar  me. 
Id.  Ibid. 

Eighthly,  that  the  warranty  does  not  lake  eflFeft  in  the 
life- time  of  the  anceftor,  and  that  he  is  bound  by  it; 
for  the  !  eir  (hall  never  be  bound  by  an  exprefs  warran- 
ty, but  where  the  anceftor  was  bound  by  the  fame  war- 
ranty, and  therefore  a  warranty  made  by  will  is  void. 
Lit.  734. 

Ninthly,  that  the  heir  claim  in  the  fame  right  that 
the  anceftor  does;  for  if  one  be  a  fuccefTor  only  in  cafe 
of  a  corpcra'.ion,  he  (hall  not  be  bound  by  the  warranty 
of  a  natuial  anceftor.      i  //•//?.  370. 

Tenthly,  that  the  heir  that  is  to  be  barred  by  the  war- 
ranty be  of  full  age  at  the  fall  of  the  warranty  ;  for  if 
the  anceftor  makes  a  feoffment,  or  a  releafe  with  war- 
ranty, and  the  heir  at  this  time  be  within  age,  and  after 
he  dies,  and  the  warranty  defcends  upon  him  within  age, 
this  warranty  (hall  not  bind  hirn  :  But  if  he  become  of 
age  after  the  warranty  of  the  anceftor,  and  before  his 
death  ;  in  this  cafe  the  warranty  may  bar  him  ;  there- 
fore he  muft  take  care  not  to  fuffer  a  defcent,  after  his 
full  age,  before  his  entry,  i  Rep.  140.  i.  Chudleigh's, 
cafe. 

3.  [f'^hat  pall  be  deemed  a  good  warranty  inlaw. 

Warranties  in  law  are  fo  called,  becaufe  in  judgment 
of  law,  they  amount  to  a  warranty  without  the  ufe  of 
the  word  ivarrant.  Thus  the  words  dedi  t?  concejji,  or 
didi  only  in  a  feoffment,  make  a  good  warranty  in  law, 
to  the  feoft'ee  and  his  heirs  during  the  life  of  the  feofTor. 
J  hj1.  384. 

But  the  word  concejp  on^y  m  a  fine  or  feoffment,  does 
not  make  a  warranty  in  law.  A  warrarlty  in  law  may 
be  good  in  its  creation,  altho'  it  be  without  deed  ;  for  if 
a  man  by  his  laft  will  and  teftament  devifes  lands  to  an- 
other man  for  life,  or  in  tail,  rendering  rent;  to  this 
eftate  there  is  a  warranty  in  law  annexed.  i  Injl. 
386. 

And  altho'  there  be  an  exprefs  warranty  in  the  deed, 
vet  this  does  not  take  away  the  implied  warranty  of  the 
law.      I   hijl.  384. 

Every  partition  and  exchange  implies  in  it,  A  fpecial 
warranty  in  law.      1  InJl.  102,   384. 

If  one  makes  a  gift  in  tail,  or  leafe  for  life  of  land, 
by  deed  or  without  deed,  referving  a  rent,  or  of  a  rent- 
fervice  by  deed  ;  in  thefe  cafes  there  is  annexed  an  im- 
plied warranty  againft  the  donor  or  leffor,  his  heirs  and 
alTijns.      I  Tnjl.  334. 

So  when  dower  is  aftigned  to  a  woman,  there  is  a  war- 
ranty in  law  included,  which  is  that  the  tenant  in  dower 
being  impleaded,  (hall  vouch  and  recover  in  value  a 
third  part  whereof  (he  is  dowable.      i  /«/?.  384. 

And  this  warranty  in  law  is  of  the  nature  of  a  lineal 
warranty,  and  (hali  bind  as  a  lineal  warranty  only, 
for  it  never  bars  any  collateral  title,      i  Inji.  384. 

And  hence  it  is,  that  this  warranty  and  affets  in  fome 
cafes  is  a  good  bar ;  as  if  a  tenant  in  tail  exchanges  for 
other  lands  which  are  defcended  to  the  iffue,  and  he  has 
accepted  of  them,  or  if  not,  that  other  lands  are  de- 
fcended  to  him.      Id.  ibid. 

But  if  tenant  in  tail  of  lands  make  a  gift  in  tail,  or 
leafe  for  life,  rendering  rent,  and  dies ;  this  is  no  bar. 
And  yet  if  other  aflets  in  fee-fimple  defcends,  this  war- 
ranty in  law  and  afTets  is  a  good  bar.  Id.  ib.  See  5 
Bac,  Abr,  tit.  Warrants, 
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CSfarrCU,  (Warrenna,  (roni ^erm.  ivahen,  i.  e.  cu/lcdire, 
or  tl,e  Vr.  garcnne)  Is  a  francliife  or  place  privileged,  by 
prefcripti'>n  or  grant  from  the  King,  for  the  kerping  of 
hearts  and  fowls  of  the  warren  ;  which  are  conies,  par-  ' 
tridges,  pheafants,  and  fome  add  quails,  woodcocks  and 
waterfowl,  Isfc.  ^lernn  dc  ley  589.  \  Inji.  2J3.  A' 
perfon  may  have  a  warren  in  another's  land,  for  one' 
may  alien  the  land,  and  referve  the  francliife  :  But  none 
can  make  a  warren,  and  appropriate. thofe  creatures  that 
are  fcra  r.atura,  without  licence  from  tlie  King,  or 
where  a  warren  is  claimed  by  prefcription.  2  R,t<^ id. 
II  Rep.  87.  A  warren  may  lie  open  ;  and  there  is  no 
neceffity  of  inclofing  it,  as  there  is  of  a  park.  4  h/f, 
318.  If  any  perfon  offend  in  a  free  warren,  he  is  pu- 
ni(hable  by  the  Common  law,  and  by  ftatute  21  Ed.  7. 
And  if  any  one  enter  wrongfully  into  any  warren,  and 
chafe,  take  or  kill  any  conies,  without  the  confent  of  the 
owner  he  ftiall  forfeit  treble  damages,  and  fuJIer  three 
months  imprifonment,  l3c.  22  iff  23  Car.  2.  cap.  25. 
When  conies  are  on  the  foil  of  the  party,  he  hath  a  pro- 
perty in  them  by  reafon  of  the  poilelTion,  and  aftion  lies 
for  killing  them;  but  if  they  run  out  of  the  warren, 
and  eat  up  a  neighbour's  corn,  the  owner  of  the  land  may 
kill  them,  and  no  action  will  lie.  5  Rep.  104.  i  Cro. 
548.  In  wafte,  i^c.  againft  a  leffee  of  a  warren,  the 
wafte  afl^gned  was  for  flopping  coriey- boroughs  ;  and  it 
was  held,  that  this  adion  did  not  lie,  becaufe  a  man 
cannot  have  the  inheritance  of  conies ;  and  adlion  may 
be  brought  againft  him  who  makes  holes  in  the  lands,  but 
not  againft  him  that  ftops  them,  by  reafon  the  land  is 
made  better  by  it.  Owen  66.  3  NelT.  Jhr.  530.  Ste 
(©amc,  park,  and  22  Vin.  Mr.  428,'  432. 

MlarfrDt,  Was  a  contributio.j  ufually  made  towards' 
armour  in  the  time  of  ths  Saxons.     Leg.  Canut'. 

OTartl),  A  cuftomary  payment  for  caftle  guard. 
Blount's  Ten.  60. 

OTafl),  A  (hallow  part  of  a  river  or  arm  of  the  feaj 
as  the  wafhes  in  LincolnJJnre,  &e.   Knight.   1346, 

OTaffaile,  [Sax.)  a  feftival  fong,  heretofore  fung  frfiin- 
door  to  door  about  the  time  of  the  Epiphany. 

MaftC,  [Fajlum,)  Hath  divers  fignifkations :  Firf^, 
It  is  a  fpoil  made  either  in  houfes,  woods,  lands,  t?V.  by 
the  tenant  for  life  or  years,  to  the  prejudice  of  the  heir 
or  of  him  in  the  reverfion  or  remainder.  Kttchin,  fol, 
168.  Whereupon  the  writ  of  wajle  is  brought,  for  the 
recovery  of  the  thing  wafted,  and  treble  damages.  IVaJit 
of  the  foreft  is  moft  properly  where  a  man  cuts  down 
his  own  vt^oods  within  the  foreft,  without  licence  of  th# 
King,  or  Lord  Chief  Jujlice  in  Eyre.  ^  See  Manwocd, 
part  2.  cap.  8.  numb.  4^5.  Secondly,  JVaJie  is  takeo 
for  thofe  lands  which  are  not  in  any  man's  occupation, 
but  lie  common  j  which  feem  to  be  fo  called  becaufe  tha 
lord  cannot  make  fuch  profit  of  them  as  of  his  other  lands, 
by  reafon  of  that  ufe  which  others  have  of  it  in  pafTmg 
to  and  fro;  upon  this  none  may  build,  cut  down  trees, 
dig,  ^c.  without  the  lord's  licence.  Thirdly,  Tear.,  day 
and  wajtc,  Annus,  dies  &  vajlum,  is  a  puniftiment  or  for- 
feiture belonging  to  petit  treafon  or  felony,  whereof  fes 
Staundf.  PL  Cor.  lib.  3.  cap.  30.  And  fee  |9ear,  SDaV> 
ani)  Watte.     Cowell,edit.  \-]l'j. 

Wafte  is  the  committing  any  fpoil  or  deftrudion  in 
houfes,  lands,  is'c.  by  tenants,  to  the  damage  of  the  heir, 
or  of  him  in  reverfion  or  remainder  :  Whereupon  the 
writ  or  adtion  of  wafte  is  brought  for  the  recovery  of 
the  thing  wafted,  and  damages  for  the  vvafle  done.  5 
Bac.  Abr,  459. 

There  arc  two  kinds  of  wafte,  viz.  voluntary  or  adual, 
and  negligent  or  permifiive.  Voluntary  wafte  may  be 
done  by  pulling  down  or  proftrating  houfes,  or  cutting 
down  timber-trees :  negligent  wafte  may  be  by  fuffering 
a  houfe  to  be  uncovered,  whereby  the  fpars  or  rafters, 
planches  or  other  timber  of  tiie  houfe  are  rotten,    i  /«/?. 

53-  «• 

Where  A.  leafed  a  houfe  which  was  ruinous  at  the 
time  of  the  demife;  the  lefll-e  obliged  himfelf  not  to  do  or 
fuffer  any  volirntary  wafte,  bfc.  the  houfe  falls,  and  A. 
brought  debt,  and  it  was  adjudged  that  it  lies :  for  it  i«. 
wafte,  tho'  the  ieffee  may  excufe  himfelf  upon  the  fpe- 
cial 
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rial  matter.  Dyer  38.  pi.  35.  Owen  92.  Glover  v. 
Pipe. 

So  where  A.  leafed  a  houfe  and  land  for  years  by  in- 
rfantUfC,  in  which  was  a  claufe,  that  if  the  lefTee  happens 
to  do  any  wafte,  the  IcfTor  may  re-enter.  The  lefTee 
fuffered  the  houfe  to  fall  for  want  of  covering  and  re- 
pairing. Tho'  the  words  were  (to  do  any  wafte)  yet 
Dyer  and  TValJh  inclined  that  lefibr  might  re-enter, 
becaufe  fuch  wafte  is  punifhable  by  the  ftatute  of  Glou- 
cejier,  and  the  words  (any  wafte)  is  general  and  indif- 
ferent to  either  of  the  two  kinds  of  wafte,  viz.  voluntary 
or  negligent,  l$c.     Dyer  281.  pi.  21. 

The  ftatute  of  MarUbridge,  ^1  Hen.  3.  c.  22- f'^-  2- 
ena£ls,  that  "  Farmers,  during  tiieir  terms,  (ball  not  make 
w.ifte,  fale,  nor  exile,  of  houfe,  woods  and  men,  nor  of  any 
thing  belonging  to  the  tenements  that  they  have  to  farm, 
without  fpecial  licence  had  by  writing  of  covenant,  ma- 
king mention  that  they  may  do  it ;  which  thing  if  they 
do,  and  thereof  be  convift,  they  ftiail  yield  full  damage, 
and  ftiall   be  puniftied  by  amerciament  grievoufly." 

This  a£t  proviJeth  remedy  for  wafte  done  by  leflee  for 
life,  or  leflee  for  vears,  and  it  is  the  firft  ftatute  that  gave 
remedy  in  thofe  Cdfes  :  for  the  rule  of  the  Regifter  is,  that 
there  are  five  manner  of  writs  for  wafte,  viz.  two  at  'he 
common  law,  as  for  wafte  done  by  tenanc  in  dower,  or 
by  the  Guardian  ;  and  three  by  ftatute  or  fpecial  law,  as 
againrt  tenant  for  life,  tenant  for  years,  and  tenant  by 
the  curtefy.      2  /«/?.  145. 

This  ftatute  is  a  penal  law,  and  yet  becaufe  it  is  a  re- 
medial law,  it  has  been  interpreted  by  equity.  Arg.  lo 
^dod.  281.    In  czk  of  Hammond  V.  fFebb. 

Farmers']  Here  farmers  do  comprehend  all  fuch  as  hold 
by  leafe  for  life  or  lives,  or  for  years,  by  deed  or  without 
deed.  2  In/l.  145.  It  has  been  refolved  likewife  that  it 
(hould  extend  to  ftrangers,  Jrg.  10  Mod.  281.  In 
cafe  of  Hammond  v.  If^ebb. 

Altho'  the  Regifter  fays  fciend"  that  per  Jlatutum  de 
Marlebridge,  cap.  23.  data  full  quadam  prohibit  to  vajli 
versus  ienentcm  annorum.,  which  is  true;  yet  ihe  ftat.  ex- 
tends to  farmers  for  life  alfo,  but  this  aft  extended  not 
to  tenant  by  the  curtefy,  for  he  is  not  a  farmer,  but  if  a 
leafe  be  made  for  life  or  years,  he  is  a  farmer  tho'  no 
rent  be  referved.     %  Inji.  145. 

.  Zhall  not  make  wajie']  By  thefe  words  they  are  prohi- 
bited iofuffer  wafte,  for  it  has  been  refolved  that  this  aft 
extends  to  wafte  omittendo,  tho'  the  word  is  faciant,  which 
Hterally  imports  <7J?/w  wafle.  Arg.  10  Mod.  2S1.  In  cafe 
t)f  Hammond  v.  f'Febb. 

Nor  of  any  thing]  Houfes,  woods,  and  men  were  be-> 
Tore  particularly  named,  and  thefe  words  do  comprehend 
lands  and  meadows  belonging  to  tiie  farm.     2  Jn/i.  146. 

Alfo  thefe  general  words  have  a  further  fignification, 
and  therefore,  if  there  had  been  a  farmer  for  life,  or  years, 
of  a  manor,  and  a  tenancy  had  efcheated,  this  tenancy 
fo  efcheated  did  belong  to  the  tenement,  that  he  held  in 
farm,  and  therefore  this  extended  tQ  itj  and  the  leflbr 
(ball  have  a  writ  generally,  and  fuppofe  a  jeafe  made  of  the 
lands  efcheated  by  the  lefTor,  and  maintain  it  by  the  fpe- 
cial matter.      2  /«/?.  146, 

Special  licence  by  zuriting]  This  grant  ought  to  be  by 
tleed,  for  ail  wafte  tends  to  the  difinheritance  of  the  lef- 
for,  and  therefore  no  man  can  claim  to  be  difpunifhable 
of  wafte   without  deeci,      2  InJl.  146. 

Likewife  this  fpecial  grant  is  intended  to  be  ahfque  im- 
petitione  vojii ;  without  impeachment  of  wafte.  2  InJi. 
146. 

,¥"1  eld  full  damage]  And  this  muft  be  underflood  in  fuch 
a  prohibition  of  wafte  upon  this  ftatute  as  lay  againft  a 
tenant  in  dower  at  the  common  law,  and  fingle  damages 
yvere  given  by  this  ftatute  againft  leflee  for  life,  and  lelTee 
'for  years.      2  InJl.   146. 

But  wafte  may  be  committed  not  only  in  houfes  and 
lands,  but  in  garden?,  orchards,  timber-trees,  dovc- 
houfes,  warrens,  parks,  fifti-ponds,  and  other  fubjefts  of 
f  roferty,  as  will  be  fliewn.     1  In/l,  53.  a. 
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1.  TFhat  aSfs  Jhall  be  deemed  waJlc. 

2.  li^hat  iuajle  fhall  he  deemed   excufable,  and  jujlifia' 
bk. 

3.  Who  may  bring  an  aiiion  of  wa/ie,  and  againj}  whom 
it  may  be  brought. 

4.  In  ivhat    cafes    general  wajle  may    Ij    rtjlrained  ly 
injunction  in  equity. 

5.  Wltat    relief  may   be  given    in  equity,    in  cafes    of 
wafte. 

I.   What  an s  Jhall  he  deemed  wajle. 

It  has  been  laid  down  as  a  general  principle,  that  the 
law  will  not  allow  that  to  be  wafte,  which  is  not  any 
way  prejudicial  to  the  inheritance.  Hetl.  2$.  Barret  \. 
Barret.  NevertI.elefs  it  has  been  held,  thit  a  leflee  or 
tenant  cannot  change  the  nature  of  the  thing  demifed  : 
(ho'  m  fome  cafes,  the  alteration  may  be  for  ;he  greater 
profit  01  the  lefTor.  Thus  if  a  lefTee  convert,  a  corn- 
m, 11  into  a  fulling-mill,  it  is  wafte;  alt..o'  the  conver- 
fion  be  for  the  leflTot's  advantage.  Cro.  Jac.  182.  Civil., 
Lond.  V.  Grey  me.  , 

Alfo  converting  a  brewhoufe  of  12c.  ,er  ar.n.  info 
other  houfes  let  for  200/.  a  year,  is  wafte;  becaufe  of  the 
alteration  of  the  nature  of  the  thing,  and  of  the  evidence. 
I  Lev.  309.      Cole  V.  Green. 

We  ..ill  now  confider  what  (hall  be  deemed  wafte  with 
rsfpeft  to  particular  fubjefts  ot  property. 

IViiJie  in  lands.  If  the  tenant  converts  arable  into 
wood,  or  e  converfo,  it  is  wafte  ;  for  it  did  not  only  change 
the  courfc  of  hufbandry,  but  alfo  the  proof  of  evidence. 
Hobart'i  Rep.  cafe  296.  p.  234. 

But  if  a  lefl'ee  fuffers  arable  land  to  lie  frefh,  and  not 
manured,  fo  that  the  land  grows  full  of  thorns,  bfc 
this  is  not  wafte,  but  ill  hufbandry,  2  Roll,  Abr 
814. 

Likewife,  the  converfion  of  meadow  into  arable  is 
wafte,  for  it  not  only  changes  the  courfe  of  hufbandry, 
but  the  proof  of  his  evidence,    i  /«/?.  53.  b. 

But  if  meadow  be  fometimes  arable,  and  fometimes  mea- 
dow, and  fometimes  pafture,  there  the  plowing  of  it  is 
not  wafte.     2  Roll.  Air.  815. 

Neither  is  the  divifion  of  a  great  meadow  into  many 
parcels,  by  making  of  ditches,  wafte ;  for  the  meadows 
may  be  better  for  it,  and  it  is  for  the  profit  and  eafe  of 
the  occupiers  of  it.     2  Le.  174.  p/.  210. 

Likewife  converting  a  meadow  into  a  hop-garden,  is 
not  wafte;  for  it  is  employed  to  a  greater  profit,,  and  it 
may  be  meadow  again  ; /<«r  IVindham  and  Rhodes].  But 
Pcriam  faid  iho'  it  be  a  greater  profit,  yet  it  is  alfo  with 
greater  labour  and  charges.     2  Le.  174.  pi.  21c. 

But  converting  a  meadow  into  an  orchard,  is  waft?, 
tho'  it  be  to  the  greater  profit  of  the  occupier.  Per 
Periam.   Id.  ibid. 

It  a  lefTee  ploughs  the  land  ftored  with  conies,  this  is 
no  wafte  ;  unlefs  it  be  a  warren  by  charter  or  piefcrip- 
tion.     2  Roll.  Abr.  815. 

So  if  a  lelTee  of  land  deftroys  the  coney- boroughs  in 
the  land,  it  not  being  a  free  warren  by  charter  or  pre- 
fcription,  it  feems  is  not  wafte  ;  for  a  man  can  have  i)o 
property  in  them,  but  only  a  pofleffion.  Id.  ibid,  Ow. 
66.   Moyle  V.  Moyle. 

It  is  wafte  to  fufFer  a  wall  of  the  fea  to  be  in  decay, 
fo  as  by  the  flowing  and  reflowing  of  the  fea  the  meadow 
or  marfti  is  furrounded,   whereby  the   fame   becomes  un- 
profitable.    But  if  it  be  furrounded  fuddenly  by  the  rage 
and  violence  of  the  fea,  occafioned   by  wind,  tempeft,  or 
j  the  like,  without  any  default  in  the  tenant,  this  ]$   not 
I  wafte.     Yet  if  the  tenant  repair  not  the  banks  or   walls 
1  againft  rivers  or  other  waters,  whereby  the  meadows  01 
i  marflies  be  furrounded  and  become  lufhy  and  unprofiubk-, 
'  this  is  wafte.     i  InJi.  53.  t. 

!  ^  a  fortiori,  if  arable  land  be  furrounded  by  fuch  de- 
fault; for  the  furrounding  waflies  away  the  marie  and 
other  manurance  from  the  land.     2  Roll.  Air.  ,^46^ 

Wejie 
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JFaJlt  in  trees  and  woods.  Trees  are  parcel  of  the  in- 
heritance, and  therefore,  if  a  leiTee  afligneth  liis  term,  and 
excepts  the  timber-trees,  it  is  void  ;  for  he  cannot  ex- 
cept that  which  doth  not  belong  to  him  b)  law.  5  Rtp. 
12.     Saunden^scak. 

The  leflbr,  after  he  has  made  a  leafe  for  life  or  )'ears, 
may  by  deed  grant  the  trees,  or  reafonable  eftovers  out  of 
them,  to  another  and  his  heirs ;  and  the  fame  (ball  take 
cffe£l  after  the  death  of  the  lefTee.  But  fuch  a  gift  to  a 
ifranger  is  void  during  the  eftate  for  life,  bccaufe  of  the 
particular  prejudice  which  might  be  done  to  the  le(r£:e.  11 
Rep.  48.     Liford's  cafe, 

Tiie  leflee  hath  but  a  particular  intereft  in  the  trees, 
but  the  general  intereft  of  the  trees  doth  remain  in  the 
leffur :  for  the  lefTee  fliall  have  the  wafte  and  fruit  of 
the  trees,  and  the  fhadow  for  his  cattle,  isfc  But  the  in- 
tereft of  the  body  of  the  tree  is  in  the  leflbr,  as  parcel 
of  his  inheritance.  Therefore  if  trees  are  overthrown, 
by  the  leflee  or  any  other,  or  by  wind  or  tempeft^,  or  by 
any  other  means  disjoined  from  the  inheritance,  the  lef- 
for  fliall  have  them  in  refpeft  of  his  general  ownerlhip. 
II  Rep.  81.      Bowles' &  cafe. 

With  refped  to  timber-trees,  fuch  as  oak,  afli,  elm, 
(which  are  timber-trees  in  all  places)  wafte  may  be  com- 
mitted in  them,  either  by  cutting  them  down,  or  lopping 
of  them,  or  doing  any  aft  whereby  the  timber  may  de- 
cay. Alfo  in  countries  where  timber  is  fcant,  and  beeches 
or  the  like  are  converted  to  building  for  the  habitation 
of  man,  they  are  alfo  accounted  timber,  i  Inji,  53.  a. 
54.  b.  Thus,  walte  may  be  committed  in  cutting  of 
beeches  in  Buckinghamjhire,  becaufe  there  by  the  cuftom 
of  the  country  it  is  the  beft  timber.  2  Roll.  Jkr. 
814. 

So  wafte  may  be  committed  in  cutting  of  birches  in 
Berkjhirtf  becaufe  they  are  the  principal  trees  there  for 
moft  part.     Ibid. 

If  the  tenant  cut  down  timber  trees,  or  fuch  as  are  ac- 
counted timber,  as  is  aforefaid,  this  is  wafte  ;  and  if  he 
(ufFer  the  yotmg  germins  to  be  deftroyed,  this  is  a  de- 
ftruflion.  So  it  is,  if  the  tenant  cut  down  underwood 
(as  he  may  by  law),  yet  if  he  fufFer  the  young  germins  to 
be  deftroyed,  or  if  he  ftub  up  the  fame,  this  is  deftru£lion. 
1  In/i.  53.  a. 

If  leflee  or  his  fervants  fuffer  a  wood  to  be  open,  by 
which  beafts  enter  and  eat  the  germins,  tho'  they  grow 
again,  yet  it  is  wafte;  for  after  fuch  eating  they  never 
will  be  great  trees,  but  flirubs.     2  Roll.  Abr.  815. 

If  a  termor  cuts  down  underwood  of  hazel,  Willows, 
maple,  or  oak,  which  is  feafonable,  it  is  not  wafte.  2 
Roll.  Mr.  817. 

If  athes  are  feafonable  wood  to   cut  from  ten  years, 
it  is  not  wafte  to  cut  them  down  for  houfe-boot.     Ibid. 
But  if  the  afces  are  grofs  of  the  age  of  nine  years,  and 
able  for  great  timber,  it  is  wafte  to  cut  them  down.     Id. 
ibid. 

If  oaks  are  feafonable,  and  have  been  ufed  to  be  cut 
always  at  the  age  of  twenty  years,  it  is  not  wafte  to  cut 
them  at  fuch  age,  or  under,  for  in  fome  countries,  where 
there  is  a  great  plenty,  oaks  of  fuch  age  are  but  feafonable 
wood.     Id,  ibid. 

But  after  the  age  of  twenty-one  years,  oaks  cannot  be 
fdid  to  be  wood  feafonable,  and  therefore  it  fliall  be  wafte 
to  cut  them  down.     Id.  ibid. 

Cutting  down  of  willows,  beech,  birch,  afp,  maple, 
or  the  like,  ftanding  in  the  defence  and  fafeguard  of  the 
houfe,  is  deftruftion.  If  there  be  a  quickfet  fence  of 
white  thorn,  if  the  tenant  ftub  it  up,  or  fufFer  it  to  be 
deftroyed,  this  is  alfo  deftruftion  :  And  for  all  thefe  and 
the  like  deftruflions,  an  aflion  of  wafte  lieth.     i  InJl. 

53-  "' 

The  cutting  of  horn-beams,  hazels,  willows,  fallows, 
tho'  of  forty  years  growth,  is  no  wafte,  becaufe  thefe 
trees  would  never  be  timber.  Per  Meade  Juft.  Godb.  4. 
pi.  6. 

If  the  leffee  covenant,  that  he  will  leave  the  wood  at 
the  end  of  the  term  as  he  found  it ;  if  the  leflee  cut 
down  the  trees,  the  leflbr  fhall  prefently  have  an  a£lion 
of  covenant :  For  it  is  not  pofTible  for  him  to  leave  the 
trees  at  the  end  of  the  term.     So  that  th?  impofSbility 
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of  (xiforming  the  covenant  fiiail  give  a  prefenf  a<3ion  on 
a  future  covenant.  But  it  is  otherwife  in  the  cafe  of  a 
houfe  ;  for  there,  tho'  the  lellise  coiniTiit  wafte,  yet  he 
may  repair  the  wafte  done,  before  the  term  expires.  5 
Rep.  2 1 .     AL'iyius  cafe. 

The  cutting  duwn  of  trees  is  juftifiiible  for  houfe-boot, 
hay-boot,  plow-boot,  and  fire-boot.  1  Ir./f.  53.  h  H»b. 
Rep.  (.  296.  Br.  IVaJh,  130.  By  the  Common  law 
leflee  fhall  have  them,  tho'  the  deed  dees  not  cxprefs  iti 
but  if  he  takes  more  than  is  necefl'ary  he  fhall  be  pu- 
nifhed  in  wafte.      Bro.  IVaJle.,  pi.  130. 

The  tenant  may  take  fufficient  wood  to  repair  the 
walls,  pales,  fences,  hedges  and  ditches  as  he  found  thcm^ 
but  he  cannot  make  new.      i   InJi.  53.  b. 

Cutting  of  dead  wood  is  no  wafte.     i  hift.  53. 
But  converting  trees  ir.to  coals  for  fuel,  where  there  it 
fufficient  dead  wood,  is  wafte.      Id.  ibid. 

IVoJle  in  digging  for  gravel,  mines,  is'c.  If  the  tenant 
digs  for  gravel,  lime,  clay,  brick,  earth  or  ftone,  hid  ia 
the  ground,  or  for  mines  of  metal  or  coal,  or  the  like, 
not  being  open  at  the  time  of  the  leafe,  it  is  wafte.  i 
InJl.  S3.   A. 

If  a  man  hath  land  in  which  there  is  a  mine  of  coals, 
or  the  like,  and  maketh  a  leafe  of  the  land,  (without 
mentioning  any  mires)  for  life  or  for  years,  the  lefRe  for 
fuch  mines  as  were  open  at  the  time  of  the  leafe  made, 
may  dig  and  take  the  profits  thereof.  But  he  cannot 
dig  for  any  new  mine  that  was  not  open  at  the  time  of 
the  leafe  made,  for  that  would  be  adjudged  wafte,  1  InJi. 
54.  h. 

Likewife,  if  there  be  open  mines  in  the  land,  and  the 
owner  leafes  it  to  another,  with  the  mines  in  it,  he  may 
dig  in  the  open  mines,  but  not  in  the  clofe  mines  ;  but 
otherwife  it  wnuld  be  if  there  was  not  any  open  mine 
there  ;  for  then  the  lefTee  might  dig  for  mines,  otherwife 
the  grant  would  take  no  eftedt.     Id.  ibid. 

If  leflee  dig  flate-ftonc  out  of  the  land,  it  is  wafte. 
And,  digging  for  ftones,  unlefs  in  a  quarry,  is  wafte, 
tho'  the  leflee  fill  it  up  again.  7.  Roil.  Abr.  816.  0%i\ 
66.  Moyk  V.  Moyle. 

Likewife,  if  he  have  a  leafe  of  land,  in  which  there 
was  a  coal  mine,  but  not  open  at  the  time  of  the  leafe  ; 
if  the  leflee  open  it,  and  afligns  his  intereft,  it  is  ftill 
wafte  in  the  aflignee  ;  but  where  the  leafe  is  of  lands^ 
and  all  mines  in  it,  there  he  may  dig  in  it.  5  Rep.  12. 
a.  b.  Saunders's  cafe. 

But  if  leflee  of  land,  with  mines  of  coals,  iron,  and 
fione,  digs  the  coals,  iron,  and  ftones,  fo  much  as  is  ne- 
ceflary  for  him  to  ufe  without  felling,  it  is  not  wafte.  2 
Roll.  Abr.  816. 

If  a  lefTee  digs  earth,  and  carries  it  out  of  the  land, 
aftion  of  wafte  lies.     Id.  ibid. 

If  a  leflTee  digs  for  gravel  or  clay,  for  reparation  of  the 
houfe,  not  being  open  at  the  time  of  the  leafe,  it  is  not 
wafte,  any  more  than  the  cutting  of  trees  for  reparation. 
I  InJ.  53.  b. 

IVaJle  in  gardens,  orchards,  fjh-ponds,  dove-houfes,  parhy 
i^c.  If  the  tenant  cut  down  or  deftroy  any  fruit-trees 
growing  in  the  garden  or  orchard,  it  ia  wafte  :  But  if 
fuch  trees  grow  upon  any  of  the  ground,  which  the  tenant 
holdeth  out  of  the  garden  or  orchard,  it  is  no  wafte.  I 
hjl.  53.  a. 

Breaking  a  hedge  alfo  is  no  wafte.     Id.  ibid. 
Likewife,  deftruftion   of  fafFron  heads  in  a  garden,  is 
not  wafte.     Bro.  Wojle,  pi.  143.  cites  \o  H.  7.  c.  2. 

If  the  tenant  of  a  dove- houfe,  warren,  park,  vivarjr, 
eftangues,  or  fuch  like,  takes  fo  many  that  fo  much  ftore 
is  not  left  as  he  found  at  the  time  of  the  demife,  it  is 
wafte.      1  /«/?.  53.  a.     Hob.  Rep.  C.  296. 

Likewife  if  the  leflee  of  a  pigeon- houfe  flops  fhe 
holes,  that  the  pigeons  cannot  build,  it  is  wafte.  i  /«/?. 
53.  a. 

So  likewife,  fufFering  the  pales  of  a  park  to  decajr, 
whereby  the  deer  are  difperfed  ;    is  wafte.     Id.  ibid. 

Alfo,  if  the  lefTee  oi  a  hop-ground    plow    it   up  and 

fow  grain  there,  it  is  wafte.     Oiu.  66,  Moyle  v.  Moyle, 

The  breaking  a  weare  is  wafte,  and  fo  of  the  banks  of 

a  fifli-pond,  fo  that  ihe  water  and  fifli  run  out.   Ow.  66. 

Moyle  V.  Moyle. 
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Wajie  with  refptH  to  houjes.  Wafie  may  be  done  in 
houfes,  by  pulling  them  down  or  proftrating  them,  or  by 
fuffering  the  fame  to  be  uncovered,  whereby  the  fpars  or 
rafters,  planches  or  other  timber  of  the  houfe  are  rot- 
ten.     I  Jnji.  53.   a. 

Default  of  coverture  of  an  houfe  is  wafte,  though  the 
timber  be  ftanding.      %RollMr.%\%. 

But  if  the  houfe  be  uncovered,  when  the  tenant  Com- 
eth in,  it  is  no  wafte  in  the  tenant  to  fuffer  the  fame  to 
fall  down,      i  /«/?.  53.  a. 

Though  there  be  no  timber  growing  upon  the  ground, 
yet  the  tenant  at  his  peril  muft  keep  the  houfes  from 
wafting;      I  InJI.  53.  a. 

If  a  leflee  raifes  the  houfe,  and  builds  a  new  houfe,  if  it 
be  not  fo  long  and  wide  as  the  other,  it  is  wafte.  2  BjhU. 
Abr.  815. 

So  if  he  rebuilds  it  more  large  than  it  was  before,  it  is 
wafte  ;  for  it  will  be  more  charge  for  the  leflbr  to  repair 
it.     I  Inji.  S3,  a. 

But  if  a  lefleeofland  makes  a  new  houfe  upon  the  land 
where  there  was  not  any  before,  this  is  not  wafte;  for  it 
is  for  the  benefit  of  the  lefTor.  2  Rol.  Mr.  815.  But 
according  to  lord  Coie,  if  the  tenant  build  a  new  houfe, 
it  is  wafte  ;  and  if  he  fufter  it  to  be  wafted,  it  is  a  new 
wafte.  Yet  if  the  houfe  be  proftrated  by  enemies  or  the 
like,  without  default  of  the  tenant,  or  was  ruinous  at 
his  coming  in,  and  fall  down,  the  tenant  may  build  the 
fame  again  with  fuch  materials  as  remain,  aiul  with  the 
other  timber,  which  he  may  take  growing  on  the  ground, 
for  his  habitation  ;  but  he  muft  not  make  the  houfe  lar- 
ger than  it  was.      2  Roll.  Abr.  815.     i  InJi.  53.  a. 

If  the  houfe  be  uncovered  by  tempeft,  the  tenant  muft 
in  convenient  time  repair  it,      i  InJi.  53.  a. 

If  a  leflee  flings  down  a  wall  between  a  parlour  and  a 
chamber,  by  which  he  makes  a  parlour  more  large,  it  is 
wafte  ;  it  cannot  be  intended  for  the  benefit  of  the  leflbr, 
nor  is  it  in  the  power  of  the  leflee  to  tranfjiofe  the  houfe. 
2  Rail.  Abr.  815. 

So  if  he  pulls  down  a  partition  between  chamber  and 
chamber,  it  is  wafte.  Bro.  Wafte,  143.  Or  if  a  leflee 
pulls  down  a  hall  or  parlour,  and  makes  a  ftable  of  it,  it 
is  wafte.      2  Roll.  Abr.  815. 

If  a  leflee  pulls  down  a  garret  over  head,  and  makes 
it  all  one  and  the  fame  thing,  it  is  wafte.     Id,  Ibid. 

If  a  leflee  permits  a  chamber  y^r*  in  decafu  pro  defeHii 
plaujlrationisy  per  quod  grcjfum  mahcremium  devenlt  putri- 
dum,  i^  camera  ilia  turpijfima  (J  fcedijjima  devenlt,  a£lion 
of  wafte  lies  for  it.     Id.  Ibid. 

So  if  a  lefl'ee  permits  the  wall  to  be  in  decay  for  default 
of  daubing,  per  quod  maheremium  devenit putridum,  adlion 
of  wafte  lies.     Id,  Ibid. 

Breaking  of  a  pale  or  of  a  wall  uncovered,  is  not  wafte. 
Bro.  iVaJle,  pi.  94. 

Biit  breaking  of  a  wail  covered  with  thatch,  and  of  a 
pale  of  limber  covered,  is  wafte.      Id.  Ibid. 

Burning  the  houfe  by  negligence  or  mifchance,  is 
Vafte.      I  InJ}.  53.  a. 

Bjt  by  the  6  Ann.  c.  31.  ,No  aSion  is  to  be  profecu- 
ted  againft  any  perfon  in  whofe  houfe  or  chamber,  any 
fire  accidentally  begins. 

If  the  tenant  do  or  fufFer  wafte  to  be  done  in  his  houfes, 
yet  if  he  repair  them  before  any  a(Sion  brought,  there  li- 
etb  no  a£lion  of  wafte  againft  him,  but  he  cannot  plead, 
quod  non  fecit  vajium,. hnt   the  fpecial  matter,      i  In/1. 

53-  ''•..' 

IVaJle  in  things  annexed  to  the  freehold.     The  removing 

a  poft  in  a  houfe  is  wafte.     42  Ed.  3.  6. 

So  the  removing  of  a  door.      Id.   Ibid.      I  InJ}.  53, 
^  So  the  removing  of  a  window.     42  Ed.  3.    6. 
"The  digging  up  a  furnace  annexed   to  the  frank-tene- 
ment, and  felling  it,  is  wafte.     Bro.  Wafte,  pi.  143. 

The  removing  of  a  bench  is  wafte,  though  annexed  by 
'the  tenant  himfelf.    Bro.  WaJie,  pi.  143.    i  InJi.  53.  a. 

If  wainfcot  annexed  to  the  houfe  be  taken  away,  it  is 
wafte.     Id.  Ibid. 

Of  tables  dormant  and  £xed  in  the  land,  and  not  to 
the  walls  by  termor,  and  taken  off  within  his  term,  wafte 
does  not  lie;  for  the  houfe  is  not  impaired  by  it.  Per 
Klngfmlll].  and  Gr^'wV  Serj.      Bro.  Wajle,  pi,  104. 
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Beating  do^n  a  wooden  wall,  or  fufFering  a  brick  wall 
to  fall,  is  no  wafte,  unlefs  it  be  exprefsly  aDedged,  that 
the  walls  were  coped  or  covered.  Dyer  108.  6.  pi.  31. 
Earl  of  Bedford  v.  Smith. 

If  wafte  be  afllgned  in  pulling  up  a  plank  floor  and 
mangers  of  a  ftable,  plaintiff  muft  (hew  that  the  fame 
were  fixed.     Id.  Ibid. 

If  lefTee  eredts  a  partition,  he  cannot  brejk  it  down 
without  being  liable  to  an  aflion  of  wafte,  for  he  has 
joined  it  to  the  frank  tenement.  Mo.  178.  Cooke's 
cafe. 

Shelves  are  parcel  of  the  houfe,  and  not  to  be  taken 
away  ;  and  though  it  is  not  ftiewed  that  the  ftielves 
were  fixed,  it  ought  to  be  intended  that  they  were  fixed, 
P«r  Co;^^  Chief  Juftice.  2  Buljl.  113,  Lady  St,  John 
V,  Plott. 

Pavement  is  a  ftruflure,  for  they  ufe  lime  to  finifli  it. 
Id.  Ibid. 

If  the  tenant  fuffers  the  groundfels  to  wafte^  in  his  de- 
fault of  defence  or  removing  the  water  from  off  them,  or 
of  dirt  or  dung  or  other  nufance  which  lies  or  hangs  upon 
it,  the  tenant  fhall  be  charged,  for  he  is  bound  to  keep 
it  in  as  good  cafe  as  he  took  it.  Ow.  43.  StrUklehorne 
V.  Hatchman, 

2.  TVhat  wajle  Jhall  be  deemed  excufahle,  and jujiifable. 

It  may  be  obferved  in  general,  that  wafte  which  en- 
fues  from  the  adl  of  God  is  excu fable  :  Thus  if  a  houfe 
falls  by  tempeft,  the  tenant  fliall  be  excufed  in  adlion  of 
wafte  ;  but  if  it  be  uncovered  by  tempeft,  and  ftands, 
there,  if  the  tenant  has  fuflicient  timber  to  repair  it,  and 
does  not,  the  leffor,  if  the  leafe  be  made  on  condition  of 
re-entry  for  wafte,  may  re-enter,  but  not  immediately 
upon  the  tempeft,  for  it  is  no  wafte  till  the  tenant  fuffers 
it  to  be  fo  long  unrepaired,  that  the  timber  be  rotted, 
and  then  it  is  wafte.  Per  Hull,  Br.  Cond.  pi.  40. 

Likewife,  if  a  houfe  be  abated  by  lightning,  or  thrown 
down  by  a  great  wind,  it  is  not  wafte.      1  InJl.  53.  a. 

So  if  apple-trees  are  torn  up  by  a  great  wind,  if  leflee 
afterwards  cuts  them,  it  is  not  wafte.     Bro.  Wajle,  pi. 

39- 

If  the  banks  are  well  repaired  by  the  leffee,  and  the 
water  notwjthftanding  fubverts  them,  and  furrounds  his 
meadow,  by  which  it  is  become  rufliy,  it  is  not  v/afte. 
2  Roll.  Abr.  820.     Contra,  20  H.  6,  c.  j.  b. 

The  leffor  cannot  give  trees  during  the  tenant's  leafe. 
But  if  he  grants  them  to  a  ftranger,  and  commands  the 
tenant  to  cut  and  deliver  them,  who  does  it,  this  fhall 
excufe  him  in  an  aflion  of  wafte.  And  yet  the  tenant 
was  not  bound  by  law  to  obey  and  execute  this  command, 
Bro,  Done,  i^c.  1 3. 

Tenant  in  tail  may  commit  wafte  in  houfes  as  well  as 
in  all  other  parts  of  the  eftate,  notwithftanding  any  re- 
ftraint  to  the  contrary,  and  no  inftance  can  be  ftiewn, 
where  a  tenant  in  tail  has  been  reftrained  from  commit- 
ting wafte  by  injuncStion  of  the  court  of  chancery.  Caf. 
Temp.   Ld.  Talb.  16.   Glenorchy  v.  Bcfvllle. 

If  tenant  in  tail  grants  all  his  eftate,  his  grantee  is 
difpuniftiable  of  wafte  ;  fo  fuch  grantee's  grantee  is  alfo 
difpunifliable  ;  Per  Clerk  J.  3  Z<.  121.  fl.  173. 
Anon'. 

If  a  man  devlfes  land  to  two  in  tail,  and  after  the  one 
devifee  dies  without  iffue,  by  which  the  revetfion  in  fee 
of  one  moiety  reverts  to  the  heir  of  tl.e  donor  ;  but  the 
other  devifee  is  tenant  for  life  of  the  whole,  and  after  he 
commits  wafte,  adlion  of  wafte  lies  againft  him  by  the 
heir  of  the  donor  for  the  one  moiety.     5  Bac.  Abr.  469, 

But  adion  of  wafte  does  not  lie  againft  tenant  in  tail 
after  poflibility,  for  the  gieatnefs  of  the  eftate  of  inheri- 
tance which  was  once  in  him  ;  and  alfo,  as  fume  fay,  be- 
caufe  the  eftate  was  not  within  the  ftatute  at  the  creation. 
1 1  Rep.  80.  a.     Lewis  v.  Bowles. 

If  lands  are  given  to  the  huftjand  and  wife,  and  to  the 
heirs  of  the  body  of  the  hufband,  the  remainder  to  the 
hufband  and  wife,  and  to  the  heirs  of  thur  two  bodies 
begotten,  and  the  huftjand  dies  without  iffue  :  the  wife 
ftiall  not  be  tenant  in  tail  after  poffibility  ;  for  the  re- 
mainder in  fpecial  tail  was  utlcr'y  void,  for  that  it  could 
9  H  never 
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never  take  effe£t.  For  fo  long  as  the  hufljand  fhould 
have  iffue,  it  (hould  inherit  by  force  of  the  general  tail  ; 
and  if  the  hufband  die  without  iffue,  then  the  fpecia!  can- 
not take  effect,  inasmuch  as  the  iflue  which  flioald  inheiit 
in  fpecial  tail ;  muft  be  begotten  by  the  huitand  ;  and  (o 
the  general,  which  is  larger  and  greater,  hath  fruftrated 
the  fpecial,  which  is  lefler ;  and  the  wife,  in  that  cafe, 
{hall  be  puniflied  for  wafle.    i  Injf.  28.  ir. 

It  has  been  agreed,  that  tenant  for  years  may  cut 
wood  ;  but  it  has  been  doubted,  if  tenant  at  will  may  ; 
but  it  feems,  that  as  long  as  tenant  at  will  is  not  coun- 
termanded he  may  cut  feafonable  wood,  t^c.  Bio,  Wajie, 
pi.  114. 

Where  a  man  leafes  a  wood  which  confifts  only  of 
great  trees,  the  leflee  cannot  cut  them.  Hobart's  Rep. 
cafe  296. 

Neverthelefs,  if  the  leflee  cuts  trees  for  reparation, 
and  fells  them,  and  after  buys  them  again,  and  employs 
them  in  reparation,  yet  it  is  wafle  by  the  fale.   i  Inji.  53.  b. 

So  if  lefTee  cuts  trees,  and  fells  them  for  money, 
tho'  with  the  money  he  repairs  the  houfe,  yet  it  is  wafte. 
Id.  Ibid. 

As  to  the  cutting  of  timber-trees  for  repairs  by  leflee, 
there  is  no  difference  whether  the  lefTor  or  lefTee  cove- 
nants to  repair  the  houfes  ;  for  in  either  cafe  it  is  not 
wafte,  if  lefTee  cuts  them.     Mo.  23.  pi.  80.   Anon'. 

If  a  houfe  be  proftrated  by  enemies  of  the  King,  or 
fuch  like,  without  default  of  the  lelTee,  the  leflee  may 
rebuild  it  again  with  the  fame  materials  that  remain,  and 
may  cut  other  timber  upon  the  land  to  rebuild  it,  but 
he  muft  not  make  the  houfe  larger  than  it  was.    i  InJ}.  53.  a. 

So  if  the  houfe  was  ruinous  at  the  time  of  the  leafe,  and 
fell  within  the  term,  this  is  not  wafte  in  the  tenant,  i 
Inft.  5 3.  a.     Bio.  Wajle,  pi.   1 30. 

"But  the  leflee  fhall  not  cut  trees  to  make  a  new  houfe 
where  there  was  not  any  at  the  time  of  the  leafe.  Ho- 
bart's Rep.  cafe  296. 

So  if  a  leflee  fuffers  a  houfe  to  fall  for  default  of  co- 
vering, which  is  wafte,  he  cannot  cut  trees  to  repair  the 
houfe.      Br.  Wafte,  fl.   39, 

And  in  general,  if  the  tenant  fuffer  the  houfe  to  be 
wafted,  lie  cannot  juftify  the  felling  of  timber  to  repair 
it.     I  Inft.  53-  *• 

If  a  houfe  be  ruinous  at  the  time  of  the  lerife,  tho'  the 
leflee  is  not  bound  to  repair  it,  yet  he  may  cut  trees  to 
repair  it.    i  Inft.  54.  b,     , 

The  tenant  may  likewife  dig  for  gravel  or  clay  for 
reparation  of  the  houfe,  tho'  the  foil  was  not  open  when 
the  tenant  came  in  ;  and  it  is  juftifiable  as  well  as  cut- 
ting of  trees,      i  Inft.  53.  b. 

So  with  regard  to  a  ftable,  if  it  fall  without  default 
of  the  leflfe  in  the  time  of  the  lefl!"or,  the  leflee  may 
take  trees  of  the  heir  to  make  a  new  ftable,  if  it  be  of 
neceffity.     Br.  Wa/le,  pi.  67. 

But  if  the  ftable  falls  in  default  of  the  lefTee,  in  time 
of  the  lefl"or,  he  cannot  in  time  of  the  heir  cut  trees  to 
make  a  new  ftable.     Br.  IVafte,  pi.  67. 

Cutting  wood  to  burn,  where  the  tenant  has  fulEcient 
hedge  wood  is  wafte.     F.  N.  B.  S9-  (M.) 

Where  leflee  for  years  has  power  to  take  hedge- boot 
by  afTiinment,  yet  he  may  take  it  without  aflignment; 
for  the  affirmative  does  not  take  away  the  power  which 
the  law  gives  h  m.     Dy.  19.  pi.  II5- 

If  leflbr  accepts  his  trees  in  his  leafe,  the  lefTeeftiall  not 
have  fire-boot,  hay-boot,  faff,  which  he  (hould  have 
otherwife;  and  the  property  of  the  trees  is  in  the  lefTor 
himfelf.  4  Le.  162.  pi.  269.  Sir  Richard  Lewkner's 
cafe. 

Yet  it  has  been  faid,  that  leflee  for  vears,  the  trees 
being  excepted,  has  liberty  to  take  the  fhrowds  and  lop- 
pings for  fiie-boot;  but  if  he  cuts  any  tree,  it  fhall  be 
wafte,  as  well  for  the  lopping  as  for  the  body  of  the  tree. 
Noy  29.     Ri<:l'  V.  Alakepeace. 

If  a  tenant  that  has  fire-boot  to  his  houfe  in  another 
man's  land,  cuts  wood  for  that  intent  to  make  his  boot- 
wood  and  the  owner  of  the  land  takes  it  away,  an  ac- 
tion of  trover  and  converfion  lies  againft  him  by  the  te- 
nant of  the  land  who  hath  fuch  fire- boot.  Clayt.  40.  pi. 
69.     Coram  Berkley,  Anon'. 

If  the  leffor  is  bound  in  a  bond  of  1 00  /.  and  the  lef- 
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fee  cuts  twenty  oaks,  and  fells  them,  and  pr.ys  the  obli- 
gee fcr  his  lefTor,  yet  wafte  lies  againft  hm  for  cutting 
them  down,  tho'  the  money  was  applied  to  the  ufe  and 
profit  of  the  leflTor.  Dyer  36.  pi.  38.  Maleverer  v. 
Spink  e. 

If  A.  hath  common  of  eftovers  in  the  wood  of  B.  for 
houfe-boot,  and  he  cuts  down  four  trees  for  that  purpofe, 
and  in  the  working  they  prove  unfit  for  the  ufe,  as  for 
pofts  of  a  houfe,  (Jc.  It  was  held,  that  A.  cannot  con- 
vert this  timber  to  any  other  ufe,  tsV.  neither  can  he  fell, 
and  buy  other  fit  wood  with  the  money;  and  he  cannot 
enlarge  the  houfe  with  this  timber,  nor  board  the  fidej 
of  the  barn  there  which  had  mud  walls,  or  the  like,  be- 
fore. Clayt.  47.  pi.  81.  Corarti  Berkley,  Earl  of  Pem- 
broke's cafe. 

Where  a  rent  is  granted  in  fee,  with  a  provifo  to  en- 
ter and  retain  till  fatisfied  of  the  profits  ;  the  grantee 
upon  entry  cannot  cut  trees  or  do  wafle  ;  Per  three 
Juftices.      \  Lev.  171.  Jemmet  v.  Cooly. 

Cutting  of  dead  wood  is  no  wafte.     F.  N.  B.  59. 

(M.; 

If  a  man  leafes  lands  with  general  words  of  all  mines 
of  coals,  where  there  is  not  any  mine  of  coals  open  at  the 
time  of  the  demife,  and  after  the  leflee  opens  a  mine,  he 
cannot  juftify  the  cutting  of  timber-trees  for  making 
puncheons,  corfes,  roll-fcoops,  and  other  utenfils  in  and 
about  the  faid  mine,  tho'  without  them  he  could  not  dig 
and  get  the  coals  out  of  the  mine:  And  this  is  like  a 
new  houfe  built  after  the  demife,  for  the  reparation  of 
which  he  cannot  take  timber  upon  the  land  ;  and  it  had 
been  wafte  to  open  ir,  if  it  had  not  been  granted  by  ex- 
prefs  words :  And  it  was  faid  by  Hobart,  that  the  law 
had  been  the  fame  if  the  mine  was  open  at  the  time  of 
the  demife.  Hobart's  Rep.  C.  296.  Lady  Darcy  v.  AJh- 
with.  And  fee  Hutt,  19.  where  the  cafe  is  more  clearly 
reported. 

3.  TVho  may  bring  an  anion  of  wnjle,  and  againft  wham 
it  may  be  brought. 

By  flat.  13  Ed.  t,  tap.  28.  the  aftion  of  wafte  is 
given   to  one  tenant  in  common  againft  another. 

Where  there  are  tenants  in  common  for  life,  the  one 
fliall  not  have  trefpafs  of  trees  cut  againft  the  other,  but 
fhall  have  wafte  pro  indivifo,  tho'  they  are  only  tenants 
for  term  of  life,  i^c.  but  the  one  may  have  trefpafs  of 
corn  cut  againft  the  other.     Br.  IVafte,  pi.  79. 

If  one  coparcener  before  partition  makes  feoffment  fo 
another,  and  one  of  them  does  wafte  in  the  trees,  wafte 
lies.      II  Rep.  49.  a,  Liford's  cafe, 

Likewife,  if  two  jointenants  do  wafte,  and'  after  the 
one  enters  into  religion,  wafte  lies  againft  the  other  alone. 
2  Roll.  Abr.  828. 

By  the  20  Ed.  i.ftat.  2.  An  aflion  of  wafte  is  main- 
tainable by  the  heir  for  wafte  done  in  the  time  of  his  an- 
ceftor,  as  well  as  for  the  wafte  done  in  his  owa 
time. 

This  aflion  muft  be  brought  by  him  that  hath  the  im- 
mediate eftate  and  inheritance  in  fee-fimple  or  fee-tail,  but 
fometimes  another  may  join  with  him,  i  Inft.  53.  a. 
285.  a. 

It  is  faid,  that  the  reverfion  muft  continue  in  the  fame 
ftate  that  it  was  at  the  time  of  the  wafle  done,  and  not 
granted  over  ;  for  tho'  the  reverfioner  taketh  the  eftate 
back  again,  the  aflion  is  gone,  becaufe  the  eftate  did  not 
continue  :  But  in  fome  fpecial  cafes  an  a<Jlion  of  wafte 
(hall  lie  ;  tho'  the  lefTor  had  nothing  in  the  reverfion  at 
the  time  of  the  wafte  done  :  for  if  a  bifhop  makes  a  leafe 
for  life  or  years  and  dies,  and  the  lefTee^  the  fee  being 
void,  doth  wafte,  the  fuccefTor  fhall  have  an  aftion  of 
wafte.  This  is  allowed,  tho'  the  ftatute  of  20  Ed.  t. 
fpeaks  of  thofe  that  are  inheritors,  i  In/l.  53.  b.  356. 
a.   2  Roll.  Abr.  825. 

A  tenant  for  life  cannot  have  this  aftion,  but  a  par- 
fon,  is'c.  may  have  an  aflion  of  wafte,  and  the  writ 
(hall  fay,  ad  exhxredationem  ecclefta,  for  it  is  the  dowry  of 
the  church.  If  a  tenant  doth  wafte,  and  he  in  reverfion 
dicth,  the  heir  (hall  not  have  an  aflion  of  wjfte  for 
wafte  done  in  the  life  of  the  anceftor :  for  he  cannot  fay 
that  the  wafte  was  dtine  to  his  difinherifjn,  neither  (ball 

a  bi- 
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a  bifliop,  marter  of  an  hofpital,  parfon,  l^c.  have  an  ac- 
tion of  wafte  done  in  the  time  of  their  predeceflbrs.  I 
Inji.  341.  a.    I  Inji.    53.  h.   356.  a. 

If  a  Icafe  is  made  to  y^.  for  life,  the  remainder  to  B. 
for  life,  remainder  to  C.  in  fee;  no  aftion  of  wafte  lieth 
againd  the  firft  leflee  during  the  cftate  in  the  mean  re- 
mainder, for  then  his  eftate  would  be  deftroyed.  Other- 
wife  if  B.  had  a  mean  remainder  for  years,  for  that 
would  be  no  impediment,  the  recovery  not  deftroying 
the  term  of  years.     5  Rep.  76,  77.      i  InJl.  54.  a. 

If  leflee  for  )ears  commit  waftc,  and  the  years  do 
expire,  yet  the  lefl'or  (hall  have  an  at^ion  of  wafte  for 
treble  damage^,  tho'  he  cannot  recover  the  place  wafted  ; 
but  if  the  iciTor  accepteth  of  a  furrender  of  a  leafe  after 
the  wafte  done,  lie  fhall  not  have  his  adtion  of  wafte. 
It  is  faid  that  if  a  tenant  repairs  before  adiion  brought, 
he  in  reverfion  cannot  have  an  adiion  of  wafte;  but  he 
cannot  plead  that  be  did  no  wafte,  therefore  hemuft  plead 
the  fpecial  matter,  i  /«/?.  285.  a.  283.  a.  1  Inji.  306. 
5  Rep.  119.      2  Cro.  658. 

Likewife,  by  11  H.  6.  c.  5.  where  tenants  for  life,  or 
for  another's  life,  or  for  years,  grant  over  their  eftates, 
and  take  the  profits  to  their  own  ufe,  and  commit  wafte, 
they  in  reverfion  may  have  an  adlion  of  wafte  againft 
them.     2  In/f.  302. 

He  in  the  remainder  as  well  as  the  reverfioner  may 
bring  this  adtion,  and  every  aflignce  of  the  firft  leflee, 
mediate  or  immediate,  is  within  this  adt.  5  Rip.  77. 
Paget's  cafe.      2  /«//.   301. 

It  has  been  faid,  that  there  are  five  writs  of  wafte, 
two  at  the  Common  law,  as  for  wafte  done  by  tenant  in 
dower,  or  by  guardian  ;  three  by  ftatute,  as  againft  te- 
nant for  life,  tenant  for  years,  and  tenant  by  the  cur- 
tefy.  It  has  been  faid  however,  that  tenant  by  the  curtefy 
was  puniftiable  for  wafte  by  the  Common  law,  for  that 
the  law  created  his  eftate  as  well  as  that  of  the  tenant  in 
dower,  and  therefore  the  law  gives  like  remedy  againft 
them.  I  Inji.  s\-  a-  2  Inji.  145,  299,  301,  305. 
But  on  this  fubjedl  the  authorities  in  the  books  are  very 
contradidlory,  as  the  reader  will  perceive  by  attending  to 
the  note  fubjoining  to  the  following  claufe  of  the  ftatute 
oi  Gloucejier,  6  Ed.  i.  cap.  5.  which  enadls,  that  "  A 
man  from  henceforth  ftiall  have  a  writ  of  wafte  in  the 
chancery  againft  him  that  holdeth  by  law  of  England,  or 
otherwife  for  term  of  life,  or  for  term  of  years,  or  a  wo- 
man in  dower." 

No  adlion  of  wafte  lay  before  the  ftatute  of  Glouce/ier, 
but  againft  tenant  in  dower  and  guardian,  and  by  the 
ftatute,  adtion  of  wafte  is  given  againft  tenant  by  the 
curtefy,  tenant  for  term  of  life,  and  tenant  for  term  of 
years.  Br.  IVafle,  pi.  88.  Lord  Coke  fays,  a  reafon  is 
required,  (that  feeing  as  well  the  eftate  of  the  tenant  by 
the  curtefy,  as  the  tenant  in  dower  are  created  by  adt  in 
law,)  wherefore  the  prohibition  of  wafte  did  not  lie  as 
well  againft  tenant  1^  the  curtefy  as  the  tenant  in  dow- 
er, at  the  Common  law  ;  and  the  reafon  he  affigns  is 
this,  for  that  by  having  ifi'ue  the  ftate  of  the  tenant  by 
the  curtefy,  is  originally  created,  and  yet  after  that  he 
Oialldo  homage  alone  in  the  life  of  his  wife,  which  proves 
a  larger  eftate  ;  and  feeing  that  at  the  creation  of  his  ef- 
tate he  might  do  wafte,  the  prohibition  of  wafte  lay  not 
againft  him  after  his  wife's  deceafe  ;  but  in  the  cafe  of 
tenant  in  dower,  (he  is  punifhable  of  wafte  at  the  firft 
creation  of  her  eftate,  2  Inji.  145.  But  2  /«/?.  299. 
fays,  that  at  the  Common  law,  wafte  was  punifhable  in 
three  perfons,  (viz.)  tenant  in  dower,  tenant  by  the  curte- 
fy, and  the  guardian,  but  not  againft  tenant  for  life  or 
tenant  for  years  ;  and  the  reafon  of  the  diveifity  was, 
for  that  the  law  created  their  eftates  and  intereft  ;  and 
(herefore  the  law  gave  remedy  againft  them  ;  but  tenant 
for  life  and  for  years  came  in  by  demifc  and  leafe  of  the 
owner  of  the  land,  ifff.  and  therefore  he  might  in  his  de- 
mife  provide  againft  the  doing  of  wafte  by  his  lefTee  ; 
and  if  he  did  not,  it  was  his  negligence  and  default. 

Shall  have  a  writ  of  wajie]  Neither  this  adl,  nor  the 
ftatute  of  AlarUbridge,  doth  create  new  kind  of  wafles, 
but  gives  new  remedies  for  old  waftes ;  and  what  is  wafte, 
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and  what  is  not,  muft  be  determined  by  the  Cottmon  k-rr. 
2  Inji.  300,  301. 

/Igainji  him']  If  tvi^o  arejointenants  foryesrs  or  for  life, 
and  one  of  them  does  wafte,  this  is  the  wafte  of  therrt 
both  as  to  the  place  wafted,  notwithftanding  the  words  of 
the  adl  are,  (him  that  holds^.  2  /«,'?.  302. 

Holds  by  the  law  of  England]  Here  tenant  by  (he  curte- 
fy is  named  for  two  caufes.  ift,  For  that  albeit  the 
common  opinion  was,  that  an  adlion  of  wafte  did  lie  a- 
gainft  him,  yet  feme  doubted  of  tfie  fame  in  refpedt  to 
this  word,  {tenet)  in  the  writ,  for  that  the  tenant  by  the 
curtefy  did  not  hold  of  the  heir,  but  of  the  lord  Para- 
mount; and  after  this  adt,  the  writ  of  ivafte  grounded 
thereupon  doth  recite  this  ftatute  ;  2dly,  for  that  greater 
penalties  were  infldled  by  this  adl  than  were  at  the  Com- 
mon law.     2  Inji.  301. 

Or  otherwife  for  term  of  life,  or  for  term  cf  pears]  A  lef- 
fee  for  his  own  life,  or  for  another  man's  life,  is  within 
the  words  and  meaning  of  this  law,  and  in  this  point 
this  adl  introduces  that  which  was  not  at  the  Common 
law.      2  In  ft.  301. 

If  feme  leflee  for  life  takes  huftiand,  the  huflsand  does 
wafte,  the  wife  dies,  the  hufband  ftiall  not  be  puniftied 
by  this  law  ;  for  the  words  of  this  adt  be  (a  man  that 
holds,  Wf.  for  life)  and  thehuftsand  held  not  for  life  ;  for  he 
was  feifed  but  in  right  of  his  wife,  and  the  eftate  was  in 
his  wife.     2  Inft.  301. 

He  that  hath  an  efta'e  for  life  by  conveyance  at  Common 
law,  or  by  limitation  of  ufe,  is  a  tenant  within  the  fta- 
tute.    2  Inft.  302. 

Tenant  for  years  of  a  moiety,  3d  or  4th  part,  pro  irt- 
divifo,  is  within  this  adt ;  and  fo  it  is  of  b  tenant  by 
the  curtefy,  or  other  tenant  for  life  of  a  moiety,  ^c.  2 
Inft.  302. 

Or  a  woman  in  dower]  This  is  to  be  underftood  of  all 
the  five  kinds  of  dowers  whereof  Littleton  fpeaks,  viz. 
dower  at  Common  law,  dower  by  the  cuftum,  dower  ad 
oftium  ecclejia,  dower  ex  affenfu  patris,  and  dower  de  la 
pluis  beale ;  and  againft  all  thefe  the  adtion  of  wafte  did 
lie  at  the  Common  law.     2  Inft.  303. 

If  tenant  in  dower  be  of  a  manor,  and  a  copyholder 
thereof  commits  wafte,  an  adlion  of  wafte  lies  againft 
tenant  in  dower.     2  Inji.  303. 

Adtion  of  wafte  lies  againft  an  occupant  for  life,  bs- 
caufe  he  has  the  eftate  of  the  leflee  for  life,  and  holds 
for  life,  as  the  ftatute  mentions.  6  Rep.  37.  b.  Dean 
and  chapter  of  Worcefter. 

If  leflfee  for  life  be  attainted  of  treafon,  by  which  the 
leafe  is  forfeited  to  the  King,  who  grants  it  over  to  /.  S. 
and  he  afterwards  does  wafte,  tho'  he  comes  en  le  poji, 
yet  adlion  of  wafte  lies  againft  him.  2  Roll.  Abr. 
826, 

So  if  a  man  difleifes  the  tenant  for  life,  and  does  wafte, 
yet  adlion  of  wafte  lies  againft  the  tenant  for  term  of 
life  ;  for  he  may  have  his  remedy  over  agairft  the  dif- 
feifor.     Br.  Wafte,  pi.  138. 

Likewife,  if  an  eftate  be  made  to  A.  and  his  heirs, 
during  the  life  of  B.  A.  dies,  the  heir  of  A.  fhall  be 
puniftied  in  an  adlion  of  wafte.      i  Inft.  54.  a.  (f) 

But  an  adlion  of  wafte  does  not  lie  againft  tenant  by 
ftatute  merchant,  elegit  or  ftaple,  becaufe  it  is  not  an 
eftate  for  life  or  years,  and  the  ftatute  mentions  thofe  who 
hold  in  any  manner  for  life  or  years.  Contra,  Fitzh.  Nat. 
SS  H.  and  there  faid,  that  in  the  Regifter  is  a  writ  a- 
gainft  him.     6  Rep.  37. 

Some  books  give  the  reafon  of  it  to  be,  becaufe  the 
conufor,  if  he  commits  wafte,  may  have  a  venire  facias 
ad  computandum,  and  the  wafte  ftiall  be  recovered  in  the 
debt.     Fitz..  Nat.  58.  b.  [K.) 

If  a  man  makes  a  leafe  for  years,  and  puts  out  thd 
leflee,  and  makes  a  leafe  for  life,  and  the  lefTee  for  years 
enters  upon  the  leflee  for  life,  and  does  wafte,  the  leflee 
for  life  ftiall  not  be  puniflied  for  it.     2  Inji.  303. 

If  lefTee  for  years  make^  a  leafe  of  one  moiety  to  A. 
and  of  the  other  moiety  to  B.  and  A.  does  wafte  j   the 

adlion 
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afilon  fhall  be  againft  both  ;  for  the  wafte  of  the  one  is 
the  wafte  of  the  other.     Brownl.  238.    Amif . 

An  a£lion  of  wafte  lies  againft  a  devifee,  and  the  writ 
may  fuppofe  it  ex  legatlone,  for  it  is  within  equity  of  the 
liatute.     Br.  Wafte,  pi.  132. 

No  a£lion  of  wafte  lies  againft  a  guardian  in  focage, 
but  an  account  or  trefpafs.  i  /«/?.  54.  S.  P.  contra, 
F.  N.  B.  59.  (E) 

If  an  eftate  of  lands  be  made  to  baron  and  feme,  to 
hold  to  them  during  the  coverture,  &c.  if  they  wafte, 
the  feoffor  fllall  have  writ  of  wafte  againft  them.  Lil. 
feif.  381. 

If  feme  leflee  for  life  marries,  and  the  hufoand  does 
wafte,  aftion  lies  againft  both,     2  Roll.  Abr.  827. 

And,  if  in  the  above  cafe,  the  hufband  dies,  aflion 
of  wafte  lies  againft  the  feme  for  the  wafte  he  commit- 
ted.    Id.  Ibid. 

But  if  tenant  in  dower  marries,  and  the  hufband  does 
wafte  and  dies,  the  feme  (hall  not  be  puniflied  for  this. 
Id.  Ibid. 

Likewife,  if  baron  and  feme  are  lefTees  for  life,  and 
baron  does  wafte,  and  dies,  the  feme  (hall  be  puni(hed  in 
wafte,  if  {he  agrees  to  the  eftate.  Id.  Ibid,  i  Inji.  54. 
Kel.   113. 

But  if  (he  waives  the  eftate,  flie  (hall  not  be  charged. 
2  Roll.  Abr.  827. 

So  upon  leafe  for  years  made  to  the  baron  and  feme, 
wafte  lies  againft  both.     Id.  Ibid,     And 

If  baron  and  feme  are  joint-lefTees  for  years,  and  baron 
does  wafte,  and  dies,  aflion  of  wafte  lies  for  this  againft 
the  feme.     Id.  Ibid. 

Upon  leafe  for  life,  to  baron  and  feme,  wafte  lies 
againft  both.     Id.  Ibid. 

Likewife,  if  feme  commits  wafte,  and  then  marries, 
the  adlion  (hall  be  brought  againft  both.  Id.  Ibid.  And 
the  writ  may  be  ^od  fecerunt  vajium,  or  ^od  uxor, 
dumfolafuit,  fecit  vaJlum.     Br,  Wafte,  pi.  55. 

If  baron,  feifed  for  life  of  his  wife  in  right  of  his  wife, 
does  wafte,  and  after  the  feme  dies,  no  aftion  of  wafte 
lies  againft  the  baron  in  the  tenuit,  becaufe  he  was  feifed 
only  in  right  of  his  wife,  and  the  frank- tenement  was  in 
the  feme,      i  InJl.  54.     5  Rep.  75.  b. 

But  if  the  baron,  pofTefi^ed  for  years  in  right  of  the 
feme,  does  wafte,  and  after  the  feme  dies,  aflion  of 
wafte  lies  againft  the  baron,  becaufe  the  law  gives  the 
term  to  him.     i  InJl.  54. 

A.  made  a  feoff'ment  in  fee  to  the  ufe  of  himfelf  and 
his  wife,  and  to  his  heirs ;  there  were  underwoods  on 
the  lands,  which  were  ufually  cut  at  21  years  growth; 
J.  fufFered  them  to  grow  25  years,  and  then  died ;  per 
tot' cur' :  This  (hall  bind  the  wife;  for  where  the  law 
limits  a  time  for  tenant  for  life  to  fell  underwood,  if  it  be 
not  felled  in  that  time,  it  (hall  not  be  felled  by  a  tenant 
for  life  afterwards,  but  it  (hall  be  wafte.  Godb.  4,  5, 
pi.  6.  Anon'. 

LelTee  for  years  of  lands  bought  trees  with  liberty  to 
cut  them  down  within  80  years.  Afterwards  the  leftee 
bought  the  inheritance,  and  devifed  to  his  wife  for  life, 
remainder  to  the  plaintiff  in  fee,  and  made  his  wife  exe- 
cutrix, and  died;  (he  cut  down  the  trees;  adjudged,  that 
an  aftion  was  maintainable ;  for  though  the  trees  were 
once  chattels  in  the  lelTee,  yet  by  purchafing  the  inheri- 
tance they  are  again  united  unto  the  land.  Ow.  49, 
Anon'. 

4.  In  what  cafes  in  general,  wajie  may  be  rejlrained  by 
injunSiion  in  equity. 

If  a  tenant  for  life  plant  wood  on  the  land,  which  is  of 
fo  poifonous  a  quality  that  it  deftroys  the  principles  of 
vegetation,  without  an  exprefs  power  in  his  leafe,  where 
it  is  ufual  to  have  fuch  powers,  it  may  be  conftdered  as 
wafte,  and  the  court  of  chancery  may  grant  an  injunc- 
tion. 5  Bac.  Abr.  493.  M8S.  Rep.  Marquis  of 
Powis  V.  Dorall,  Cane'. 

If  there  be  lefTee  for  life,  remainder  for  life,  the  rever- 
fion  or  remainder  in  fee,  and  the  leflee  in  poftefnon  wafte 
the  lands,  though  he  is  not  punifhable  for  wafte  by  the 
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Common  law,  by  teafon  of  the  mean  remainder  for  life; 
yet  he  (hall  be  reftrained  in  chancery,  for  this  is  a  parti- 
cular mifchief.      Alaor  554.  S.  P.      I  Vern.  23.  S.  P. 

But  if  fuch  leflee  has  in  his  leafe  an  exprefs  claufe  of 
without  impeachment  of  waJie,  he  fliall  not  be  injoined 
in  equity,      i  Vern.  23. 

If  A.  is  tenant  for  life,  remainder  to  B.  for  life,  re- 
mainder to  firft  and  other  fons  of  B.  in  tail  male,  re- 
mainder to  B.  in  tail,  i^c.  and  B.  (before  the  birth  of 
any  fon)  brings  a  bill  againft  A.  to  ftay  wafte,  and  A. 
demurs  to  this  bill,  becaufe  the  plaintiff  had  no  right  to 
the  trees,  and  no  one  that  had  the  inheritance  was  party ; 
yet  the  demurrer  will  be  over-ruled,  becaufe  wafte  is  to 
the  damage  of  the  publick,  and  B.  is  to  take  care  of  the 
inheritance  for  his  children,  if  he  has  any,  and  has  a  par- 
ticular intereft  himfelf,  in  cafe  he  comes  to  the  eftate, 
Darpel  v,  Champnefs,    I  Eq.  Caf.  Abr.  400. 

On  a  motion  for  an  injuniElion  to  ftay  a  jointrefs,  who 
was  tenant  in  tail  after  polfibility,  £3'<r.  from  committing 
wafte;  it  was  urged,  that  (he  being  jijntrefs  within  the 
II  H.  7.  ought  in  equity  to  be  reftiained  from  cutting 
timber,  that  being  part  of  the  inheritance,  which,  by 
the  ftatute,  (he  is  reftrained  from  aliening  ;  and  the  court 
granted  an  injundlion  againft  wilful  wafte  in  the  fite  of 
the  houfe,  and  pulling  down  houfesi  Id.  Ibid.  Cook 
V.  fVljaley. 

But  where  a  jointrefs,  who  had  a  covenant  that  her 
jointure  (hould  be  of  fuch  a  yearly  value,  which  fell  (hort, 
though  her  eftate  was  not  without  impeachment  of  wafte; 
yet  the  court  would  not  prohibit  her  committing  wafte, 
fo  far  as  to  make  up  the  defeat  of  her  jointure.  But 
quaere,  if  an  adion  of  wafte  be  brought  againft  her,  if 
chancery  will  injoin  the  adlion.  Id.  Ibid.  Carew  v.  Ca- 
rew. 

It  feems  to  be  a  general  principle  however,  that  tenant 
in  tail,  after  poflibility,  (hall  be  reftrained  in  equity  from 
doing  wafte  by  injunction,  &c,  becaufe  the  court  will 
never  fee  a  man  difinherited  ;  per  chan.  Finch.  And 
he  took  a  diverflty  where  a  man  is  not  punilhable  for 
wafte,  and  where  he  hath  a  right  to  do  wafte;  and  cited 
Uvedale's  cafe,  24  Car.  I.  Ruled  by  lord  Roll,  to  warrant 
that  diftinflion,  2  Shaw  69.  pi.  53.   Abrahal  v.  Bubb. 

A.  devifed  lands,  on  which  timber  was  growing,  to 
his  wife  for  life,  remainder  to  B.  in  fee,  paying  feveral 
legacies  within  a  limited  time,  and  in  default  of  payment, 
the  remainder  toC  he  paying  the  legacies;  and  on  a  bill 
brought  by  B.  the  court  gave  him  leave  to  cut  timber  for 
the  payment  of  ihe  legacies,  though  it  was  oppofed  by  the 
tenant  for  life  and  the  devifee  over,  he  making  fatisfadtion 
to  the  widow  for  breaking  the  ground  by  carriage,  wafte, 
b!c.     2  Fern.  152.     Claxton  v.  Claxton. 

So  where  a  man  created  a  term  for  500  years,  in  truft 
for  Simfelf  and  his  wife  for  life,  remainder  to  truftees  for 
payment  of  debts  and  annuities  ;  and  by  will  devifed  the 
reverfion  thereof  to  yf.  for  life,  without  impeachment  of 
wafte,  remainder  to  his  firft  and  other  fons  in  tail  male, 
with  remainder  over  ;  and  A.  being  in  want,  tlie  court 
gave  him  leave  to  cut  down  timber  to  the  value  of  500/. 
though  the  debts  and  annuities  were  not  paid  ;  the  truf- 
tees having  no  power  to  fell  the  timber,  they  being  like 
to  have  a  long  continuance,  and  there  being  a  great  deal 
of  decaying  timber  on  the  eftate.  2  Vern.  218.  AJftm' 
vjale  V.  Leigh  isf  al'. 

It  is  true  that  a  leafe  without  impeachment  of  wajle  takes 
off  all  reftraint  from  the  tenant  of  doing  it ;  and  he  may 
in  fuch  cafe  pull  up,  or  cut  down  wood  or  timber,  or 
dig  mines,  bV.  at  his  pleafure,  and  not  be  liable  to  any 
aftion.     Pkwd.  135. 

But  though  the  tenant  may  let  the  houfes  he  out  of  re- 
pair, and  cut  down  trees,  and  convert  them  to  his  own 
ufe  ;  yet  where  a  tenant  in  fee-fimple  made  a  leafe  for 
years  without  impeachment  of  wafte,  it  was  adjudged 
that  the  leffor  bad  ftill  fuch  property,  that  if  he  cut  and 
carried  away  the  trees,  the  lefTee  could  only  recover  da- 
mai^es  in  adlion  for  the  trefpafs,  and  not  for  the  trees: 
Alfo  it  hath  been  held,  that  tenant  for  life,  without  im- 
peachment of  Wafte,  if  he  cuts  down  trees,  is  only  ex- 
empt from  an  a(flion  of  wafte,  i^c.  n  Rep.  82.  i  Inft. 
220,     2  InJ).  146.     6  Rep.  63,     Dyer  1 84.  And 
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And  if  ihe  words  are,  to  hold  without  impeachment 
of  waile,  or  any  writ  or  action  of  wafte,  the  leflor  may 
feize  the  trees,  if  the  leflee  cuts  them  down,  or  bring 
trover  for  them.      JVood's  Injl.  574. 

In  many  cafes,  likewife,  the  court  of  chancery  will 
reftrain  wafte  though  the  leafe,  (Jc.  be  made  without  im- 
peachment of  wafle.     For 

The  claufe  of  without  impeachment  of  wafte,  never 
was  extended  to  allow  the  deftrudlion  of  the  eftate  itfeif, 
but  only  to  excufe  for  permiffive  wafte,  and  therefore 
fuch  a  claufe  would  not  give  leave  to  fell  or  cut  down 
trees  ornamental  or  flickering  of  a  houfe,  much  lefs  to 
deftroy  or  demolifti  a  houfe  itfeif.    Thus, 

A  bill  was  brought  by  remainder-man  to  reftrain  tenant 
for  life  without  impeachment  of  wafte,  from  cutting 
timber  in  JVeftwood  park  improper  to  be  felled  ;  and  Lord 
Chancellor  granted  the  injundlion  to  reftrain  the  defen- 
dant from  cutting  timber,  which  ferved  for  (helter  or 
ornament  to  the  houfe,  or  which  grew  in  lines,  avenues, 
or  ridings  for  ornament,  and  alfo  any  other  timber  in  the 
park,  which  was  not  of  proper  growth  to  be  felled. 
And  his  lordfhip  in  this  cafe  declared,  that  courts  of 
equity  had  in  this  refpeft  eftablifhed  rules  much  more  re- 
ftriftive  than  thofe  of  the  Common  law;  which  gave  te- 
nant for  life,  without  impeachment  of  wafte,  as  large 
a  power  over  the  timber,  as  tenant  in  fee-fimple,  that 
timber  might  be  had  for  publick  ufe.  5  Bac.  Ahr. 
495.    MSS.  Rep.  in  Chan,  J  J  44.   Packingionw.Packington. 

Likewife  where  A.  upon  his  marriage  fettled  lands  to 
the  ufe  of  himfelf  and  M.  his  wife,  and  the  heirs  of  their 
two  bodies;  afterwards  A.  died  without  ifTue,  M.  mar- 
ried D.  the  defendant,  being  then  tenant  in  tail  after 
pofTibility  of  iffue  extin£t :  And  M.  and  D.  having  felled 
fome  trees  in  a  grove  that  grew  near,  and  was  an  orna- 
ment to  the  manfion-houfe,  and  having  an  intention  to 
fell  the  reft  ;  the  plaintiff,  to  whom  the  lands  did  belong 
in  remainder,  brought  his  bill  to  reftrain  M.  from  felling 
thefe  trees,  and  to  have  an  injundlion  to  ftay  the  committing 
©f  wafte.  This  caufe  was  referred,  and  if  the  parties 
could  not  agree,  then  to  be  fet  down  again.  But  lord 
Nottingham  difcovered  his  inclination /ffr///fr  for  granting 
an  injunftion.     2  Freem.  Rep.  53.    Abraham  v.  Bubb. 

So  where  a  leafe  was  made  by  a  biOiop  for  21  years, 
without  impeachment  of  wafte,  of  land  that  had  many 
trees  upon  it,  and  the  tenant  cut  down  none  of  the  trees 
till  about  half  a  year  before  the  expiration  of  his  term,  and 
then  began  to  fell  the  trees ;  the  court  granted  an  injunc- 
tion. For  though  he  might  have  felled  trees  every  year 
from  the  beginning  of  his  term,  and  then  they  would 
have  been  growing  up  again  gradually,  yet  it  isunreafon- 
able  that  he  ftiould  let  them  grow  till  towards  the  end  of 
the  ttrm,  and  then  fwecp  them  all  away  :  For  though 
he  had  power  to  commit  wafte,  yet  this  court  will  model 
the  exercife  of  that  power.  2  Freem,  55.  Abraham 
V.  Bubb. 

So  in  the  cafe  of  tenant  for  life  ;  remainder  to  the  firft 
fon  for  life,  without  impeachment  of  wafte,  with  remain- 
der over ;  the  firft  fon,  by  the  leave  of  the  leflee  of  tenant 
for  life,  comes  upon  the  land,  and  fells  the  trees ;  altho' 
he  could  not  in  that  cafe  be  punifhed  by  an  aflion  of 
wafte,  yet  he  was  injoined  by  this  court.      Id.  Ibid. 

Likewife,  where  A.  011  the  marriage  of  his  eldeft  fon, 
in  confideration  of  loooo/.  portion,  fettled  (inter  alia) 
Raby  Caftle  on  himfelf  for  life,  without  impeachment  of 
wafte,  remainder  on  his  fon  for  life,  and  to  his  firft  and 
other  fons  in  tail  male  ;  afterwards,  having  taken  fome 
difpleafuie  to  his  fon,  he  got  2co  workmen  together,  and 
of  a  fudden  ftripped  the  caftle  of  the  lead,  iron,  glafs, 
doors,  and  boards,  l^c.  to  the  value  of  3000/.  And 
the  court,  on  the  fon's  filing  his  bill,  granted  an  injunc- 
tion to  ftay  committing  of  wafte  in  pulling  down  the 
caftle,  and  upon  hearing  the  caufe,  not  only  the  injunc- 
tion to  continue,  but  that  the  caftle  (hould  be  repaired, 
and  put  in  the  fame  condition  it  was  in  ;  and  for  that 
purpofe  a  commiflion  was  to  iflue  toafcertain  what  ought 
to  be  repaired,  and  a  mafter  to  fee  it  done  at  the  charge 
and  expence  of  the  father,  and  the  fon  to  have  his  cofts. 
2  Vern.  738,  739.  1  Salk.  161.  S.  C.  Fane  v.  Ld,  Ber- 
nard. 
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Bifliop  of  London,  in  Edward  the  fixih's  tittie,  r.i?J.»  a 
long  leafe,  of  which  there  were  about  twenty  years  to 
come,  and  the  leafe  was  made  without  impeachment  of 
wafle  ;  JV.  in  whom  by  feveral  mean  ajri^nments  the  re- 
mainder of  this  leafe  was  vefted,  articled  with  biick- 
makers,  that  they  might  dig  and  carry  away  the  foil  of 
twenty  acres  fix  feet  deep,  provided  they  did  not  dig 
above  two  acres  in  the  year,  and  levelled  thofe  acres  be- 
fore they  dug  up  others.  The  (now)  bifhop  of  London 
having  the  inheritance  in  right  of  his  bifhaprick,  brought 
a  bill  to  injoin  the  digging  of  the  ground  for  brick  ;  Lord 
Chancellor  Parker  dire£ted,  that  W.  mieht  carry  off  the 
brick  he  had  dug,  but  ordered  an  injunftioii  to  {top  fur- 
ther digging.  I  P.  Will.  527.  Bifliop  of  London  v.  IVebb. 

5.  IVbat  relief  may  be  given  in  equity.,  in  cafes  of  wajle. 

A  bill  was  brought  to  reftrain  tenant  in  dower  from 
getting  peat ;  Lord  Chancellor  difmifled  it  with  cofts,  as 
it  appeared  to  be  vexatious ;  the  peat  ftie  fold  not  being 
above  the  value  of  10^.  But  herein  it  was  faid,  that 
digging  peat  is  in  many  places  thft  ordinary  boot  ;  and 
perhaps  the  only  fruit  that  can  rife  from  the  land.  They 
do  not  carry  away  the  foil,  for  they  dig  off  the  turff,  then 
take  away  the  peat,  and  lay  the  turfFdown  again:  And 
the  tenant  for  life  can  no  more  dig  peat  to  fell,  than  cut 
down  timber  to  fell  ;  and  the  Chancellor  faid,  if  he  was 
to  give  any  relief,  he  muft  direft  an  ilTue  ;  but  that  the 
caufe  was  of  too  frivolous  a  nature  to  maintain  the  ex- 
pence.  5  Bac.  Abr.  496.  MSS  Rep.  Wiljon  v.  Bragg.  3^ 
March  1742. 

A  bill  being  brought  to  redeem  a  mortgage,  on  the 
hearing,  an  account  was  decreed,  and  240/.  reported 
due  ;  to  which  report  the  plaintiff' had  taken  exceptions. 
The  caufe  thus  ftanding  in  court,  the  Lord  Keeper,  on 
a  motion,  and  reading  affidavits,  that  the  defendant  had 
burnt  fome  of  the  wainfcot  and  committed  wafte,  ordered 
the  defendant  to  deliver  up  poireiEon  to  the  plaintiff,  who 
was  a  pauper,  giving  fecurity  to  abide  the  event  of  the 
account.     2  Vern.  392.    Hanfon  v.  Derby. 

A.  tenant  for  life,  remainder  to  truftees  to  preferve, 
13 c.  remainder  to  C.  the  plaintiff  in  tail,  remainder  over 
with  power  to  A.  with  confent  of  truftees,  to  fell  timber, 
and  the  money  arifing  to  be  vefted  in  lands,  ISc.  to  the 
fame  ufes,  {Sc.  A.  felled  timber  to  the  value  of  3000/, 
without  confent  of  truftees,  who  never  intermeddled  ;  and 
A.  had  fuffered  fome  of  the  houfes  to  go  out  of  repair. 
C.  by  bill  prayed  an  account  and  injun<Stion.  The  mafter 
of  the  rolls  faid,  that  the  timber  might  be  confidered  under 
two  denominations,  to  wit,  fuch  as  was  thrivino-and 
not  fit  to  be  felled  ;  and  fuch  as  was  unthriving,  and 
what  a  prudent  man  and  good  hufband  would  fell  l^c. 
and  ordered  the  mafter  to  take  an  account,  i^c.  and  the 
value  of  the  former,  which  was  wafte,  and  therefore  be- 
longs to  the  plaintiff,  who  is  next  in  remainder  of  the 
inheritance,  is  to  go  to  the  plaintiff,  and  the  value  of  the 
other  is  to  be  laid  out  according  to  the  fettlement  isc. 
but  as  to  repairs,  the  court  never  interpofes  in  cafe  of 
permiffive  wafte,  either  to  prohibit  or  give  fatisfadtion, 
as  it  does  in  cafe  of  wilful  wafte  ;  and  where  the  court 
havejurifdidion  of  the  principal,  vi%.  the  prohibiting,  it 
does  in  confequence  give  relief  for  wafte  done,  either  by 
way  of  account,  as  for  timber  felled,  or  by  obliging  the 
party  to  rebuild,  13 c.  as  in  cafe  of  houfes,  i^c.  and  men- 
tioned lord  Bernard's  cafe  as  to  Raby  Caftle.  2  Vern.  But 
as  to  repairs,  it  was  objefled,  that  the  plaintiff"  here  had 
no  remedy  at  law  by  reafon  of  the  mean  eftate  for  life  to 
the  truftees,  between  plaintiff's  remainder  in  tail,  and  the 
defendant's  eftate  for  life,  and  that  therefore  equity  ought 
to  interpofe,  i3c.  and  that  it  was  a  point  of  confcience. 
Sed  non  allocatur.  5  Bac.  Abr.  496.  AISS.  Ret.  Mich, 
vac.  J  7  33.   Cajllemain  V.  Lord  Craven. 

A  lord  of  a  manor  may  bring  a  bill  for  an  account  of 
oar  dug,  or  timber  cut  by  the  defendant's  teftator.   Thus, 

A  cuftomary  tenant  of  lands,  in  which  was  a  copper 
mine,  that  never  had  been  opened,  opened  the  fame,  and 
dug  out  and  fold  great  quantities  of  oar,  and  died  ;  and  his 
heir  continued  digging  and  difpofing  of  great  quantities 
out  of  the  fame  mme.  The  lord  of  the  manor  brought  a 
9  I  bill 
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bill  in  equity  againft  the  executor  and  heir,  praying  an 
account  of  the  faid  oar ;  and  alleged  that  thcfe  cuftom- 
ary  tenants  were  as  copyhold  tenants,  and  that  the  free- 
hold was  in  the  plaintiff  as  lord  of  the  nunor  and  owner 
of  the  foil  ;  and  that  the  manner  o{  paiUng  the  prcniif- 
fes,  was  by  furrender  into  the  hands  of  the  lord,  to  the 
ufe  of  the  furrendree.  It  was  infifted  for  the  defendants, 
that  it  did  not  appear,  that  the  admittance  in  this  cafe 
was  to  hold  ad  voluntatem  domini  fecundum  conjuetudlnem, 
tsfc.  without  which  words,  it  was  infifted,  that  there 
could  be  no  copyhold,  as  had  been  adjudged  in  Lord  Ch. 
J.  Holt's,  time.  And  Lord  Chan.  Coivper  faid  it  would 
be  a  reproach  to  equity  to  fay,  that  where  a  man  lias  ta- 
ken another's  property,  as  oar,  or  timber,  and  difpc.fed 
of  it  in  his  life-time,  and  dies,  thete  ftiould  be  no  remedy. 
P.  IVill.  Rep.  406.  pi.  112.  BiJJiop  of  IFincbeJier  v. 
Knight. 

Converting  a  brewhoufe  into  tenements  of  a  greater 
value,  is  wafte,  notwithftanding  the  melioration,  by  rea- 
fon  of  the  alteration  of  the  nature  of  the  thing  and  of 
the  evidence  ;  and  fo  refolved  on  a  trial  before  Hale,  Ch. 
J.   and   the  jury  gave  the  verdid  accordingly,  and  lOO 


WAS 

It  has  been  faid  in  equity,  that  remainder-man  .^or  life 
fhall,  in  wade,  recover  damages  in  proportion  to  the 
wrong  done  to  the  inheritance,  and  not  in  proportion  only 
to  his  own  eflate  for  life.  i  fern.  158,  Brown  v. 
Broivn. 

J.  being  tenant  for  ninety-nine  years,  if  he  fr.ould  fo 
long  live,  with  truftees  to  preferve  remainder  to  liis  firft 
and  other  fons  in  tail,  remainder  to  B.  in  tail.  J.  and 
B.  before  ifTue  born  of  A.  fell  timber.  The  eldert  Ton 
of  J.  afterwards  brings  his  bill,  for  an  account  and  fa- 
tisfadion  of  the  timber  againft  B.  Per  Lord  Chan. 
Plaintiff  has  no  remedy  at  law  either  in  his  own  name, 
or  in  the  name  of  his  truftees.  j^.  if  he  had  not  confented 
to  it,  fliould  have  brought  trefpafs  j  for  tenant  for  years 
is  confidered  as  a  fiduciary  for  remainder- man  or  bis  jef- 
for.  If  J.  had  had  an  eftate  for  life,  and  no  limitation 
to  truftees,  the  plaintiff  could  have  had  no  remedy  ;  be- 
caufe  tenant  for  life  might  have  barred,  or  furrendered 
the  whole  eftate  to  the  remainder-man  :  But  here  the 
freehold  was  in  the  truftees ;  and  the  pofTe/non  of  lefTee 
for  years  is  in  law  the  poflefTion  of  the  owner  of  the  free- 
hold.    The  truftees  however  would  not  here  have  main- 


marks  fingle  damages,  which  being  trebled,  amounted  to    tained  wafte,  becaufe  the  Common  law  gave  no  adtion 


200/.    which   the   Chancellor   compelled  Cole    to  take 
Lev.  311.    Cole  v.  Green. 

LeiFee  for  500  years,  of  land  of  about  200/.  a  year, 
built  feveral  houfes,  and  thereby  improved  the  rents  from 
200/.  a  year  to  1400/.  a  year,  and  quietly  enjoyed  the 
fame  for  20  years  and  more,  and  then  an  adlion  of  wafte 
was  brought  for  pulling  down  a  brick  wall,  and  cutting 
down  fruit  trees,  and  digging  gravel  for  laying  the  foun- 
dation   of   the   houfes    built    on   the    faid    ground.     He 


of  wafte,  but  to  the  owner  of  the  inheritance  ;  and  the 
ftatute  of  Gloucejler  gives  the  writ  to  the  fame  perfon  ; 
but  the  truftees  are  in  no  other  condition  than  remainder- 
man for  life.  Truftees  may  bring  a  bill  in  equity  to 
ftay  wafte,  before  the  contingent  remainder  comes  in 
ejfe.  If  the  truftees  had  brought  fuch  a  bill,  the  court, 
as  to  trees  aflually  cut,  would  have  obliged  them  to  have 
made  fatisfaflion  in  money,  to  have  been  fecured  to  at- 
tend  the  contingent  ufes.     Where    there    is  tenant  for 


brought  a  bill  fetting  forth,  that  fuch  building  could  1  li/e  or  years  fubjedl  to  wafte,  and  timber  is  blown  down, 
rot  be  accounted  any  wafte,  but  rather  a  melioration  and  •.  the  owner  of  the  firft  remainder  in  tail  vefted,  (hall  have 
improvement   of  the  land.     The  defendant  pleaded   the  ,  it ;   for  the  Common  law  confiders  an  eftate  in  contin- 


flatute  by  which  provifion  is  made  for  bringing  aflions 
of  wafte.  But  the  court  over-ruled  the  plea,  and  or- 
dered the  defendant  to  anfwer  and  to  fpeed  thecaufe.  Fm. 
Rep.  13s-   ^yHdv.  S\t  Ed.  Stradling. 

An  under-tenant  of  ajointrefs  commits  wafte  fparjim, 
fo  as  at  law  the  eftate  was  forfeited,  but  infifted  that  he 
had  improved  the  eftate  from  40/.  to  60/.  per  annum, 
and  offered  to  take  a  leafe  of  it  at  that  rent  for  50  years, 
and  to  anfwer  the  value  of  the  timber  on  a  quantum  dam- 
nificatuu  ^are.  2  Vern.  Rep.  263.  pi.  247.  Ligo  v. 
Smith  and  Leigh. 

One  feifed  in  fee  of  lands  in  which  there  were  mines, 
all  of  them  unopened,  by  a  deed  conveyed  thofe  lands, 
and  all  mines,  waters,  trees,  i^c.  to  truftees  and  their 
heirs,  to  the  ufe  of  the  grantor  for  life,  (who  foon  after 
died)  remainder  to  the  ufe  of  A.  for  life,  remainder  to  his 
firft,  iSjc.  fon  in  tail  male  fuccefTively,  remainder  to  B. 
for  'life,  remainder  to  his  iiift,  i^c.  fon  in  tail  male  fuc- 
cefTively, remainder  to  his  two  fitters  C.  and  D.  and  the 
heirs  of  their  bodies,  remainder  to  the  grantor  in  fee.  J. 
and  B.  had  no  fons,  and  C.  one  of  the  fifters  died  with- 
out iffue,  by  which  the  heir  of  the  grantor  as  to  one 
moiety  of  the  premiffes,  had  the  firft  eftate  of  inheritance: 
A.  having  cut  down  timber  and  fold  it,  and  tbreatned  to 


nee  as  no  eftate  :  and  when  the  tree  is  fevered  the  pro- 
perty vefts  in  fomebody.  If  there  be  tenant  for  life, 
remainder  for  life,  remainder  in  fee,  remainder-man  can 
have  no  aftion  for  wafte,  becaufe  plaintiff  muft  recover 
the  place  wafted,  which  would  beinjuftice  to  the  re- 
mainder over;  but  fuch  a  remainder- man  of  the  inheri- 
tance afier  the  intervening  eftate  may  have  trover  for 
the  trees,  and  if  remainder-man  for  life  dies  in  the  life  of 
remainder-man  in  fee,  he  may  bring  wafte.  5  Bac.  Abr, 
498.     MSS.  Rep.  Garth  v.  Cotton,  26  Geo.  2. 

Tho'  an  injundlion  is  a  proper  remedy,  yet  it  has  ne- 
ver been  determined  that  a  bill  for  an  account  cannot  be 
maintained  afterwards:  And  tho'  a  recovery  was  differed 
after  wafte  done,  it  was  to  the  ufe  of  plaintiff  and  his 
heirs,  which  is  no  new  ufe,  and  ought  not  to  bar  wafte 
in  equity.  It  is  true,  a(nion  of  wafte  dies  with  the  per- 
fon, but  tho'  wafte  will  not  lie  at  law,  as  the  perfon 
committing  it  is  dead,  yet  he  may  have  relief  in  this 
court.  It  has  been  held  in  all  cafes  of  fraud,  the  reme- 
dy never  dies  with  the  perfon,  but  relief  may  be  had 
againft  the  executor  out  of  affets ;  and  this  court  will 
follow  the  affets  of  the  party  liable  to  the  demand  ;  and 
coUufion  in  this  court  is  the  fame  as  fraud.  Decreed  a  fa- 
tisfadion  to  be  .made  to  the  plaintiff  for  the  value  of  the 


open  the  mines;  the  heir  of  the  grantor,  being  feifed  of  timber,  as  he  is  now  tenant  in  fee  of  the  eOate;  but 
one  moiety  ut  fiipra,  by  the  death  of  one  of  the  fifters  i  would  not  give  any  intereft,  as  that  would  be  carrying 
without  iffue,  brought  his  bill  for  an  account  of  the  i  it  too  far.  5  Bac.  Abr.  499.  For  more  learning  on 
moiety  of  the  timber,  and  to  ftay  A.'s  opening  of  any  this  fuhjeli,  fee  5  Bac.  Abr.  and  22  Fin.  Abr.  tit. 
mine:    And  it  was  adjudged  the  right  to  this  timber  be-     IFaJie. 

longs  to  thofe,  who  at  the  time  of  its  being  fevered  from  OTaftd^boM,  ('from  the  Sax.  JFof-heal,  i.  e.  health  be 
the  freehold,  were  feifed  of  the  firft  eftate  of  inheritance,  j  to  you)  A  large  filvef  cup  or  bowl,  wherein  the  Saxons, 
and  the  property   becomes   vefted   in   them.     2   P.  IFilL     at  their  entertainments,  drank  a   health  to  one  another, 

'n  the  phrafe  of  wafs-heal :    And  this  waftel  or  wafs-heal 


240.  JFIiitfield  V.  Bewit. 

A  bill  was  brought  againft  the  executors  of  a  juintrefs, 
to  have  a  fatisfaiSion  out  of  affets  for  petmiffive  wafte 
upon  the  jointure  of  the  teftatrix,  L'c.  But  by  Confer 
J.  the  bill  muft  be  difmiffed,  for  here  is  no  covenant  that 
thejointrefs  fhall  keep  the  jointure  in  good  repair;  and 
in  the  common  cafe,  without  fome  particular  circum- 
ftances,  there  is  no  remedy  in  law  or  equity  for  permif- 
five  wafte  after  the  death  of  the  particular  tenant,  f  in. 
Abr.  tit.  IPaJie,  p.  523.  cites  MSS.  Rep,  i  Geo,  i,  in 
Cane'.     Turner  v.  BuiL 


bowl,  was  fet  at  the  upper  end  of  the  table  in  religious 
houfes  for  the  ufe  of  the  abbot,  who  begun  the  health 
or  pocuhwi  charitotis  to  ftrangers,  or  to  his  fraternity. 
Mence  cakes  and  fine  white  bread,  which  were  ufually 
fopped  in  the  waftel-bowl,  were  called  waftel-bread.  Matt. 
Parif.  141. 

StfillalTojS,  Were  a  kind  of  thieves  fo  called  ;  men- 
tioned amon^  robbers,  drawlatches,  i^c,  Siat.  4  Hen.  4t 
c.  27, 


\V     A     T 

Matfl)  anil  toattr.  Watching  is  properly  intended  of 
the  night,  and  warding  for  the  day  time.  Dalt.  c.  104. 
Stat.  13  Ed.  I.  cap.  4.  The  ftatule  of  JVinchefter 
ena£b,  that  "  In  great  walled  towns,  gates  fhall  be  ihut 
from  fun-fet  to  fun-rife,  and  no  perfon  (hall  lodge  in  the 
fuburbs  from  9  of  the  clock  until  day,  unlefs  his  hoft 
will  anfwer  for  him  ;  and  the  bailiffs  of  the  tov/ns,  e- 
very  week  or  15th  day,  fhall  make  enquiry  of  all  per- 
fons  lodged  in  the  fuburbs,  or  out-parts  of  the  town  ; 
and  (hall  ca!l  to  account  thofe  who  have  lodged  or  re- 
ceived (Irangers,  or  fufpicious  perfuns  ;  and  a  watch  (hail 
be  kept  yearly,  from  the  feaft  of  Afcenfion  to  St.  Michael 
in  manner  following,  viz.  in  every  city  6  men  (hall 
keep  at  every  gate;  every  borough  (hall  have  12,  and 
every  town  6  or  4  watchmen,  according  to  the  number 
of  inhabitants,  who  (hall  watch  from  fun-fet  to  fun-rife  ; 
and  every  (tranger  pafling  by  them  (hall  be  arrefted  till 
morning  ;  and  it  he  do  not  appear  to  be  a  fufpicious  per- 
fon, he  (hall  be  difcharged  ;  otherwife  he  (hall  be  deli- 
vered to  the  (herifF,  who  (hall  keep  him  till  he  is  duly 
acquitted  :  And  where  any  perfon  will  not  obey  the  ar- 
reft,  he  (hall  be  followed  with  hue  and  cry  by  all  the 
town,  and  the  towns  near;  and  fo  hue  and  cry  (hall  be 
made  from  town  to  town,  until  he  be  taken  and  delivered 
to  the  (heri(Fas  aforefaid." 

In  falfe  imprifonment  the  defendant  jufti(ied  that  he 
was  conftable  of  B.  and  that  he  appointed  the  plaintiff  to 
watch  there,  and  becaufe  ha  refufed  he  put  him  in  the 
(locks.  And  upon  this  it  was  demurred,  ifl,  becaufe 
the  defendant  did  not  (liew  that  the  plaintiff  was  an  in- 
habitant there;  and  that  he  cannot  appoint  a  ftranger  to 
watch,  neither  by  this  ftatute  nor  the  ftatute  of  5  H.  4. 
cap.  3.  2dly,  It  was  moved  that  the  conftable  cannot 
imprifon  one  for  refufing  to  watch,  but  muft  complain 
to  ajuftice  of  peace,  and  he  may  iiifli£t  punifhment  up- 
on the  refufers.  3dly,  That  he  ought  to  (hew  it  was  the 
plaintiff's  turn  to  watch.  The  court  held,  that  for  the 
firft  caufe  clearly,  the  plea  is  not  good  ;  but  for  the  fe- 
cond,  PFray  held,  that  the  conftable  might  imprifon  one 
for  refufing  to  watch.  Gawdy  contra;  and  for  the  firft 
caufe  it  was  adjudged  for  the  plaintiff.  Cro.  Eliz.  204. 
pi.  37.  Mich.  32  £3"  33  Eliz.  in  B.  R.  Stretton  v. 
Brown. 

Mr.  Serjeant  Hawkins  fays,  2  Hawk.  P.  C.  80.  cap. 
13./  4.  That  it  has  been  refolved,  that  a  ftranger, 
who  is  not  an  inhabitant  of  a  town,  cannot  be  compelled 
by  virtue  of  the  ftatute  of  JVincheJier,  to  keep  watch  in 
it ;  but  fays,  it  feems  to  be  agreed,  that  every  inhabitant 
is  bound  to  keep  it  in  his  turn,  or  to  find  another  fuffi- 
cient  perfon  to  keep  it  for  him:  From  whence  it  fol- 
lows, that  he  is  indi<3able  for  a  refufal  ;  but  it  is  not  a- 
greed  that  he  may  be  committed  by  the  conftable  till  he 
confent  to  do  his  duty. 

S.  was  indi£led  for  that  he,  on  the  19th  of  June,  isfc. 
and  before,  being  an  inhabitant,  was  fummoned  to 
watch  with  B.  a  conftable,  but  made  default.  Excep- 
tions were  taken,  firft,  becaufe  it  does  not  fay  that  he 
continued  to  be  fo.  Secondly,  That  notice  was  given 
him  to  watch  within  the  parifh.  Thirdly,  Becaufe  it 
was  that  he  did  not  watch  with  B.  a  conftable;  where- 
as he  (hould  have  faid  that  be  did  not  watch  at  all ;  for 
pofTibly  he  might  watch  the  fame  night  with  another 
conftable.  It  was  anfwered,  that  this  indi(3ment  is 
founded  at  Common  law,  and  not  upon  the  ftatute  of 
If^inton.  And  as  to  the  fecond,  there  may  be  an  extra- 
parochial  place  where  the  conftable  is  to  watch.  But 
nothing  was  faid  to  the  third  exception.  The  court  bid 
them  plead  to  the  indi<£fment;  for  they  would  not  quafh 
it.  5  Mod.  393  Pafch.  io?r.  3.  B.  R.  The  King  v. 
Stainford. 

For  the  watch  in  London,  fee  Stat.  civ.  Laid.     13  Ed. 

Juftices  of  peace  (hall  have  power  to  puni(h  the  offen- 
ders,    2  Ed.  3.  c.  6. 

CommifTioners  to  apprehend  malefadfors  and  fufpefled 
perfons,   10  Ed.  3.7?.  2.  c.  3.   Art.  i,  i3c. 

Petty  watch  kept  on  the  coafts,  46  Ed.  3. 

Watch  (hall  be  kept  on  the  coafts  as  formerly,  5  H. 
4.  c.  3. 


W     A     T 

Perfons    aggrieved    hy    afTtrirnienis   for    watch,  anj' 
ward  may  appeal  fo   the  Mayor,  i^c.      i\  Geo    i    c    1 8 
/    '3- 

^fatCllCS,  made  by  artificers,  arc  to  have  the  rhikers 
names,  i^c.  under  the  penaltv  of  20I.  Stat,  a  (S  lo  ff^. 

3.  c.  28.    See  Clocks  anu  Matdjcs. 

WHltltCt,  In  which  are  included  navigable  rivers  and 
(Ireams  j  for  the  ftatutes  relating  thereto,  fee  iitV 
5JCI*S. 

OTatCr^^batliff,  An  officer  in  port- towns,  for  fearch- 
ing  of  (hips.  Alfo  in  London,  there  is  a  water-bailiff 
who  hath  the  fupervifing  and  fearching  of  fifli  brought 
thither;  and  the  gathering  of  the  toll  arifing  from  tlse 
Thames;  and  he  attends  on  the  Lord  Major,  havino  tl.e 
principal  care  of  marfhalling  the  guells  at  his  table,'' and 
arrefts  men  for  debt,  or  other  perfonal  or  criminal  matters 
upon  the  river  Thames.     28  H.  6.  c.  5. 

tiSHatClVrottrfC,  A  water-courfe  does  not  begin  by 
prefcription,  nor  yet  by  alTent,  but  begins  ex  jure'^natura 
having  taken  this  courfe  naturally,  and  cannot  be  avert- 
ed. Per  IVhithck  J.  3  Buljh  340.  in  cafe  of  Surry  v. 
Piggott. 

If  ons  had  ancient  ponds,  which  were  replenifhed  by 
channels  out  of  a  river,  he  cannot  change  the  channels, 
if  any  prejudice  accrue  by  it  to  another.  Per  Cur. 
Het.  32.  Mich.  3  Car.  B.  R.  Duncomb  v.  Randall. 

In  cafe  the  plaintiff  declared,  that  the  ift  of  May  i 
TV.  &  M.  he  was  po(re(red  of  a  houfe  from  which  a  courfe 
of  vvater  per  ^  trans  the  garden  of  the  defendant  currere 
debuit  y  debet,  isfc.  The  court  gave  judgment  for  the 
plaintiff;  but  an  exception  being  taken  becaufe  he  does 
not  fay  that  the  water  ever  ran  from  the  houfe,  or  that 
he  was  poffeffed  of  it,  but  only  that  debuit,  the  court  or- 
dered it  to  be  put  info  the  paper  again  ;  tS"  advifare  vult ; 
and  afterwards  this  being  a  pofleffory  aflion  it  was  ruled 
to  be  well  enough.  Skin.  316.  Pjfch.  4  IV.  is'  M.  in  B. 
R.  Jack/on  v.  Savage. 

In  cafe  the  plaintiff  declared,  that  he  was  pofTclTed  of 
an  ancient  meffuage  in  Com.  S.  and  that  a  certain  water- 
courfe  at  D.  currere  debuit  &  adhuc  debet  in  qucndam  fan- 
tern,  and  as  often   as   the  well  overflowed  run   into  the 
plaintiff's  houfe  for  his  necefTary  ufe,  and  that  the  defen- 
dant dug  the  ground   fo  near  the  wall  and  placed  a  cif- 
tern  there,   fo  that  the  water  was  diverted  and  did  not  o- 
verflow  from  fuch  a  day,  whereby  the  plaintiff  loft  his  ne- 
cefTary   water.       After  verdid:  for  the    plaintiff  it  was 
moved,    iff,  That  there  was   no  terminus  a  quo.     2dly, 
That  it  is  not  averred  that  it  ufed  to  overflow.    3Jly,  Nei- 
ther is  there  a  fufficient  diverfion  alledged ;    but  refolved 
that   it   is  not  neceflary  to  alledge  a  terminus  a  quo,  and 
that   the  other  informalities   are  cured    by   verdi<Sl ;    and 
judgment  for  the  plaintiff.     Comb.  7.-^i.    Mich.    5  IK  tff 
M.  in  B.  R.   Prickman  v.  Trip.     Skin.   389.    pi.  25,    S. 
C.  accordingly;  and  as  to  thefirftobjedfion  of  the  want  of 
a  terminus  a  quo  it  is  not  neceffary  in  this  cafe,  he  having 
(hewn,  that  the  ftream  was  ufed  to  run  to  the  well,  and 
he  having  diverted  it  when   it  was  at  the  well,  this  is  a 
torr,  and   it  is  not  material  from  whence  it  comes ;    to 
which  it  was  faid  at  the  bar,  that  the  terminus  was   ne- 
ceffary, otherwife  the  jury  could   not  know  that  there 
was  fuch  a   current,  if  it   be  not  (hewn;    but  per  Cur. 
j  This  ought  to  have  been  in  proof,  but  it  is  not  material 
I  after  a  verdift.     And  as  to  the  2d  it  was  held,  that  ««- 
■fuevit  cff  debuit  is  fufficient ;   and  as  to  the  3d,  that  no  aft 
I  of  diverfion   is  alledged,  for    it  is    not   fufficient    to  fay 
I  that  he  had  diverted  the  current,  but  he  ought  to  (hew 
I  an  a£f  which  was  the  caufe  of  the  diverfion,  which  the 
I  court  might  adjudge  a  fufficient  caufe  ;  fed  non  allocatur  ; 
I  and  after  it  was  adjudged  for  the  plaintiff,  and   that  the 
count  was  good  after  a  verdid,  tho*  it  might  have  been 
in  a  better  manner ;    for  it  was  not  alledged,  that  the 
water  had  ufed  to  run  from  the  well  to  his  houfe  fo  cer- 
tainly as  it  might  have  been;  but  all  thefe  things  (hall 
be  intended   to  be  proved  upon  evidence,  and   fo  aided 
by  the  verdift.      Skin.  389.  pi.  25,    Miih.    5  W.  ^  M, 
in  B.  R.  Prickman  v.  Tripp. 

In  cafe  for  diverting  a  wafer-coutfe  which  the  plaintiflF 
had  to  a  mill,  he  counted   that  the  defendant  intending 

to 
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to  deprive  him  of  the  profit  of  the  faid  mill  did  divert  the 
water  ab  antiquo  curfu  fuo,  per  quod  he  could  not  molare  io 
fafl:,  i^c.  after  verdift  it  was  moved,  that  he  did  not  fay, 
that  he  diverted  the  water  from  the  mill,  but  from  its 
ancient  courfe,  per  quod,  i3c.  and  that  tnolare  was  infen- 
fible;  but  the  plaintiff  had  his  judgment  ;  and  they  held, 
that  the  wo^d  (molars)  being  infenfible,  no  damages  could 
be  given  for  it,  and  that  the  declaration  had  been  good  if 
that  part  had  been  left  out.  5  Mod.  206.  Pafch.  8  fV.  3. 
B.  R.   Richards  v.  Hill.     See  22  Vin.  Abr.  525—528. 

Mlat£lVgagC,  a  fea  wall  or  bank,  to  reftrain  the  cur- 
rent and  overflowing  of  the  water:  And  it  fignifies  an 
inftrument  to  gauge  or  meafure  the  quantity  or  deepnefs 
of  any  waters. 

tHillliUer^'giing,  {water-gangium)  is  a  Saxon  word  for  a 
trench  or  courfe  to  carry  a  ftream  of  water  ;  fuch  as  are 
commonly  made  to  drain  water  out  of  marflies.  Ordin 
Mar'ifc.  de  Romn.      Chart.    H.    3. 

^latCr^gabd,  was  a  rent  paid  for  fifhing  in,  or  other 
benefit  received  from  fuch  river.     Chart.  15  H.  3. 

tESKatCr^nieafttrC,  is  greater  than  IVinchefter  meafure, 
and  ufed  for  felling  of  coals  in  the  pool,  i^c.  mentioned 
in  flat.  22  .Car.  2. 

tKIatermett,  the  fares  of  Lmdon  watermen  limited, 
6  H.  8.  c.  7. 

Regulations  of  the  watermen  upon  the  Thames,  2  Ph. 
U  Ma.  c.  16. 

Penalty  on  watermen  abfconding  in  the  prefs  by  com- 
miflion  for  the  King's  fea  fervice,  2  y  3  P.  iff  M  t.  16. 

Mariners  licenfed  by  the  Trinity-houfe  may  ply  as 
watermen  upon  the  Jhaincs,  8  El.  c.  13./  5- 

What  apprentices  watermen  may  take,  i  Jac.  i.e.  16, 
4 //««.  f.  13./  I.      2Geo.2.c.26. 

For  the  government  of  the  watermen  and  lightermens 
company,   1 1  W  12  ^^.  3.  f.  2i.     2  Geo.  2.  c.  26./.  5. 

Rules  for  ftationing  ferries  on  Sundays,  11  i^  12  JV. 
3.  c.  21.  /  13. 

Court  of  Aldermen  may  amend  the  by-laws  of  the 
watermens  company,  4  Ann.  c.  i^-f.  2. 

Watermen  fummoned  by  the  rulers  of  the  company, 
to  ferve  on  board  the  fleet,  and  not  appearing  to  be  dif- 
abled,  i3'c.   4  Ann.  c.  ig.  /.  18. 

Watermen  not  to  take  apprentices,  without  regiftering 
their  habitations,  2  Geo.  c.  26.      10  Geo,  2.  c.  31./.  5. 

Owners  of  keys  may  ufe  their  craft,  2  Geo.  2.   c.  26. 

/.  8. 

Kingjlon  ferry-boats,  i^c.  exempted  from  the  rule  of 
the  watermens  company,  4  Geo.  2.  c.  24. 

Not  to  take  apprentices  under  14  years  of  age,  10 
Geo.  2.  c.  31. 

Number  of  pafTengers  limited,    10  Geo.  2.  c.  31./  8. 

If  they  exceed  the  number,  and  any  paffenger  be 
drowned,  felony,   10  Geo.  2.  c.  31./  8. 

A  tide  bell  to  be  rung  at  Grave/end  and  Billing/gate, 
10  Geo.  2.  c.  31./  12. 

W.HteXfO}^etd,  Oar  ignorant  and  fupe.flitious  an- 
ceftors  had  a  cuflomary  way  of  purgation,  which  they 
called  Judicium  Dei,  believing  it  to  be  the  interpofition 
of  divine  providence,  or  as  it  were  the  immediate  judg- 
ment and  decifion  of  God  himfelf.  This  was  commonly 
by  fire-ordeal,  or  by  ivater- ordeal,  and  this  latter  was 
either  by  hot  water,  or  by  cold  water.  The  purgation 
by  hot  water  was  for  the  party  accufed  to  thruff  his  hands 
or  feet  into  fcalding  wa/fr,  on  prelumption  that  his  inno- 
cence would  receive  no  harm.  That  by  cold  water,  was 
for  the  defendant  to  becafl  into  a  pond  or  river,  (as  they 
now  pretend  to  try  witches)  whether  he  would  fink  or 
fwim.  The  fire-ordeal  was  for  freemen,  and  petfons  of 
better  condition  :  The  water-ordeal  for  churls,  bond- 
men, and  other  rufticks,  as  Glanvill  reports — In  tall 
tafu  tenetur'fe  purgare  is  qui  accufatur  per  Dei  judicium, 
fciitcet  per  ferrum  calidum  vel  per  aquam  pro  diverfitate  con- 
ditionis  hominum,  fcilicet,  per  ferrum  calidum  fl  fit  homo 
liber,  per  aquam  fi  fuerit  rujiicus.    Cowell,  edit.  1727. 

OTatUng^ttceCt,  is  one  of  thofe  four  ways  which  the 
Romans  are  faid  to  have  made  here,  and  called  them  Con- 
fulares,  Pratorias,  Mllitares  i^  Publicas.  This' fireet 
is  otherwife  called  JVerlamJlreet.  Et  Jirata  quam  filii 
Withe  regis  ab  erientali  mart  ufque  adoccidentale  per  Angliam 
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flraverunt.  R.  Hov.  f.  248.  a.  n.  10.  Th\%  flreet  leads 
from  Dover  to  London,  St.  Albans,  Dunflable,  Towerce/lery 
Atherflon,  and  the  Severn,  near  the  IVrckin  in  Shro'^foire., 
extending  itfelf  to  Anglefsy  in  IFales.  Anno  39  El.c.  2. 
The  fecond  is  called  Ikenild-flreet,  fo  called  ab  henis, 
flretching  from  Southampton  over  the  river  Ifls,  at  New- 
bridge; thence  by  Cambden  and  Litchfield  ;  then  it  pafTeth 
the  river  Derwent  by  Derby,  fo  to  Bolfeover  c^fl^e,  and 
ends  at  Ttinmouth.  The  third  was  called  7he  Poffe,  bc- 
caufe  in  fome  places  it  was  never  perfe(f\ed,  but  lies  as  a 
large  ditch,  leading  from  Cornwall  through  Devonjhirty 
by  Tetbury,  near  Stow  in  the  Wolds,  and  befides  Coventry 
to  Leicejler,  Newark,  and  fo  to  Lincoln.  The  fourth  was 
called  Ermine  or  Erminage-fheet,  beginning  at  St.  David's 
in  IVeJi  IVales,  and  going  to  Southampton.  See'the  laws 
of  Edward  the  Confeffor,  whereby  thefe  four  publick  ways 
had  the  privilege  of  Pax  Regis.  See  HolUngJhed' s  Chron. 
vol.  I,  cap.  19.  and  Henry  o{  Huntington,  lib,  i.  in  prin- 
clpio.  And  in  Leg.  Will.  I.  c.  30.  there  are  three  ways 
mentioned  ;  but  Ikenildjireet  is  omitted,  which  was  call- 
ed Iknild  from  the  Iceni,  Anijlrcat,  which  fignifies  a  way. 
See  an  old  defcription  of  thefe  ways,  made  by  Robert  of 
Gloucefter.  Dug.  Antiq.  of  Warw.  p.  6,  Cowell,  edit. 
1727. 

^laVlCfon,  fuch  goods  as  after  (hipwreck  do  appear 
fwimming   on  the   waves.      Cowell,  edit.    1727.      See 

Mtaj;:*CI)anlll0rSi,  the  price  of  their  wares  limited,  11 
Hen.  6.  c.  12.  Wax  (hall  be  truly  wrought  and  mark, 
ed,  and  penalty  of  mixing  rofin  with  wax,  23  Eliz.  c. 
8.  Penalty  of  5/.  or  pillory  on  counterfeiting  marks, 
23  El.  c.  S.  fe^.  6,  Wax  imported  to  what  duty  liable, 
4  W.  £5f  M.  c.  5.  f.  2. 

OTatfljOt  or  OTajCfrOt,  {Ceragium,)  This  was  an- 
ciently paid  thrice  a  year  towards  the  charge  of  candles 
in  churches,  Tributum  quod  in  eccleftls  pendebatur  ad  fub- 
miniflratlonem  certs  £5"  lunii7mrium.     Spelm. 

©(Hap,  [via)  a  paflage,  flreet,  or  road.  Litt.  And 
where  a  man  has  a  way  to  his  clofe,  he  cannot  go  further 
without  prefcription  ;  but  it  is  held,  if  he  go  to  a  mill  or 
bridge,    it  may  be  otherwife.     i  Lord  Raym.  75.     Sec 

l^tgljtoaj'. 

MlCalD,  or  tUSlalD,  in  the  beginning  of  names  of 
places,  fignifies  a  fituation  near  wood,  from  the  Saie, 
Weald,  i.  e.  a  wood  :  And  the  woody  parts  of  the  coun- 
ties of  Kent  and  Sujfex,  are  called  the  Wealds ;  though 
mifprinted  Wildes  in  the  ftatutes  14  Car.  2  c.  6. 

OTcalrcaf,  (from  the  Sax.  Weal,  i.  e.  Jirages,  and 
reaf,  fpoiiatio)  is  the  robbing  of  a  dead  man  in  his  grave. 
Leg.  Etbelred.   cap.  21. 

SMcaC,  {wera)  a  great  dam  acrofs  a  river,  accommo- 
dated for  the  taking  of  fifh,  or  to  convey  a  flream  to  3 
mill.     Cowell,  edit.   1727. 

Wears  fhall  be  put  down,  M.  C.  g  H.  3.  c.  23.  25 
Ed.  3.  Ji.  4.  c.  4.  45  Ed.  3.  C.2.  21  R.  2.  c.  19. 
I  H.  4.  f.  12.     I  H.  5,  c.  2. 

CommifTions  (hall  be  awarded  to  keep  the  waters  and 
great  rivers,  and  to  correal  defaults,  i  H.  4.  f.  12.  4 
H.  4.  c.  I  r. 

To  put  down  wears  in  the  Thames  out  of  the  liberties 
of  London,  2  H.  6.  c,  g.  in  Southampton  harboiir,  11  H. 
■j.c.S-     14^15^-8.^.13. 

The  penalty  of  not  reforming  wears,   12  Ed.  4.  e.  7. 

Shall  not  be  eredled  along  the  coaft  or  near  a  harbour, 
3  Jac.  I.  c.  12. 

The  new  wear  on  the  Exe  near  Exeter  fhall  be  conti- 
nued, 7  Jac.  I.  c.  19. 

Regulations  of  wears  upon  the  Thames,  6  Uf  "j  W.  3. 
c.    16. 

Owners  of  ancient  wears  may  repair  them,  i  Geo.  I. 
e.  18./  18. 

MlfaUCtSt,  regulations  of  the  trade  of  woollen  weav- 
ing, 2tf  ^  P.^  M.  c.  1 1.  Repeal  of  a  claufe  prohibiting 
weavers   out   of  corporate    towns    to    take   apprentices, 

5  W.  tf  M.c.  g.    See  OTooncix  3^9anufa(turc. 

MlCDtlCUjltp,  the  cuftomary  fervice  which  inferior  te- 
nants paid  to  their  lord  in  cutting  down  their  corn,  or 
doing  other  harveft  duties.     From  the  Sax.  Wed,  a  cove- 
nant or  agreement,  ('whence  to  wedd,  wedding,  a  wedded 
I  hufbandy 
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hufband,  a  wedded  bondflave,  i^c.)  and  Blddan  to  pray 
ordefire,  and  rippan  to  reaper  mow.  As  if  a  covenant  of 
the  tenant  to  reap  for  the  lord  at  tlie  time  of  his  bidding 
or   commanding.      Paroch.    Antlq.    401.      Cowell,   edit. 

1727- 

iMcigl),  or  WHt^i  i'^aga)  Is  a  weight  of  cheefe  or 
wool,  containing  two  hundred  fifty-fix  pounds  of  avoir- 
du-pois.  A  uieigh  of  barley  or  malt  is  fix  quarters  or 
forty-eight  bufhels.  A  weigh  of  cheefe  in  EJfex  is  three 
hundred  pounds.  Et  deciman  cafei  fui  de  Hertiiig,  prater 
unam  peifam  qiiie  pertinet  ad  eccleftam  de  A.  Mon.  Angl. 
3  Par.  f.  80.  b.  Where  Pelfa  feems  to  be  ufed  for  a 
weigh.  Coke's  12  Rep.  fol.  17,  mentions  eighty  w«^^j 
of  bay- fait.    Coiuell,  edit.    1727. 

MlcigljtlSi}  poiidera :  There  are  two  forts  of  them  in 
ufe  with  us ;  the  one  called  troy-weight  having  twelve 
ounces  in  the  pound,  by  which  pearl,  precious  flones, 
eledluaries,  and  medicinal  things,  gold,  filver  and  brede 
are  weighed.  The  other  is  termed  Averdupois,  and  con- 
tains fixteen  ounces  in  the  pound,  by  which  all  other 
things  are  weighed  that  pafs  by  weight.  Geo.  Agricola  in 
his  learned  treatife  De  Pondenbus  bf  menfuris,  p.  399. 
terms  the  pound  of  twelve  ounces  Libratn  medicam,  and 
the  other  of  fixieen  ounces  Libram  civilem,  faying  thus  of 
them  both,  Aledua  f  civilis  libra  numero  non  gravitate 
unciarum  dijferunt.  The  fecond  feems  fo  to  be  termed, 
by  reafon  of  the  more  full  weight.  But  by  thefe  words 
Aver  dupoii,  are  fometimes  fignified  fuch  merchandize  as 
are  bought  and  fold  by  this  kind  of  weights.  The  firft 
ftatute  of  Tork,  made  9  E.  3.  in  Procem.  27  E.  3.  Ji.  2. 
c.  10.  and  24  H.  8.  c.  13.  See  Skene  de  verbor.  ftgnif. 
verb.  Serplathe.  All  our  weights  and  meafwes  have  their 
firft  compofition  from  the  penny-fterling,  which  ought 
to  weigh  thirty-two  wheat  corns  of  a  middle  fort ;  twen- 
ty of  which  pence  make  an  ounce,  and  twelve  fuch 
ounces  a  pound  ;  but  fifteen  ounces  make  the  merchant's 
pound,  Fleta,  lib.  2.  rap.  12.  which  though  an  ounce 
Jefs  fhould  probably  be  all  one  in  figiiification  with  aver- 
dupois,  and  the  other  pound  called  by  Fleta  trone-weight, 
plainly  appears  to  be  the  fame  with  that  we  now  call 
troy  weight.     Cowell,  edit.    1727. 

There  (hall  be  but  one  meafure  and  weight  throughout 
the  realm,  M.  C.  9  H.  3.  c.  35.  14  Ed.  3.7?.  i.  c.  12. 
25  Ed.  3./?.  5.  c.  10.     27  Ed.  2-Ji-  2,  c.  10.      13  R. 

2.  Ji.  I.  c.  9.  15  R.  2.  c.  4.  I  H.  5.  <■,  10.  8  H.  6. 
e.  s.  II  H.  7.  c.  4.  16  Car.  i.  c.  19.  22  Car.  2. 
c.  8. 

Except  in  Lancafl)ire,   13  ^.  "i-Jl.  J.  c  9. 

The  aflife  of  ancient  weights,  tf^/a^(7«.  hfc,  51  H.  3. 
y?.  I .    Compof.  de  ponder.    3 1  Ed.  i . 

Examination  of  weights  to  be  made,  Judic.  pillor. 
SI  H.  z.Jl.  6. 

Standards  of  meafures  fiiall  be  fent  in  brafs  to  the  coun- 
ties, 14  Ed.  1-  Ji.  I.  c.  12.  34  Ed.  3.  c,  6.  7  H.  7. 
(.  4. 

A  fack  of  wool  to  weigh  26  flone,  each  flone  14  lb. 
14  Ed.  3.  Ji.  I.  c.  21.     13  R.  2.Ji.  I.  c.  9. 

Commiflions  for  efTaying  weights  and  meafures  prohi- 
bited,  18  Ed.  i.Ji.  2.  c.  4. 

Aunfel- weight  put  out,  25  Ed.  T^.Ji.  5.  c.  9.     27  Ed. 

3.  //.  2.  c.  10.      34  Ed.  3.  <r.  5. 

Balances  arfd  weights  for  wool  to  be  fent  to  the  flie- 
rifFs,  31  Ed.  -^.Ji.  i,  c.  2. 

Every  town  to  have  a  common  balance,  8  H.  6.  c.  5. 
II  H.  6.  c.  8. 

And  to  have  ftandards  of  weights  and  meafures,  7  H. 
J.  c.  4.     11  H.  J.  c.  4.     12  H.  7.  c.  5. 

Penalty  of  pillory,  i^c.   on  offenders,    II  H.  y.  c,  4. 

Who  (hall  feal  meafures,  where  there  is  no  clerk  of 
the  market,  22  £3"  23  Car.  2.  c.  12./  4. 

Weights  and  meafures  to  be  marked,  31  Geo,  2.  c,  17. 
/  9.     See  i39eafure,  and  22  Vin.  Abr.  533. 

OTetjIjCS  of  0Uncd,   mentioned   in   ftat.   14  Ed.  3. 

Jl.\.c.i2.    See  £uncd?toctgljt. 

tEiHcnB,  Wendus,  (i.  e.  perambulation  from  the  Sax. 
wendam)  Signifies  a  certain  quantity  or  circuit  of  ground. 
Rtntal.  Regal.  Maner.  de  fVye,  pag.  31. 

Vo  L.  II.  N»  135. 
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tMete,  fSax.  wera)  is  the  fum  paid  in  ancient  time 
for  killing  a  man,  when  fuch  crimes  w-re  puni(hed  with 
pecuniary  mulfts,  not  death  ;  or  it  is  pretium  redemp' 
tionis  of  the  offender.      Leg.  Ed.  Conf.  cap.  1 1. 

OTei'ClaDa,  (from  the  Sax.  were,  i.  e.  pretium  capitis 
hominis  occi/i,  and  ladian,  purgare)  Was  where  a  man  was 
(lain,  and  the  price  at  which  he  was  valued  not  paid  to 
his  relations;  but  the  party  denied  thefaft;  when  he  was 
to  purge  himfelf  by  the  oaths  of  feveral  perfons,  accord- 
ing tO'his  degree  and  quality,  which  was  called  werelada. 
Leg.  H.  1.  c.  12. 

MlcrgClD,  (wergeldus)  the  price  of  homicide ;  paid 
partly  to  the  King  for  the  lofs  of  a  fubjeft,  partly  to  the 
lord  whofe  vaffal  he  was,  and  partly  to  the  next  of  kin 
of  the  perfon  (lain.     LL.  H.  i. 

OTett^fajCOnlage,  Was  the  law  of  the  JVeJi -Saxons. 

See  ^Eccljeniage. 

OTcttmtntter,  TVeJimonaJierium,  was  the  ancient  feat 
of  our  Kings,  and  is  now  the  well-known  place  where 
the  High  Court  of  Parliament,  and  Courts  of  Judicature 
fit.  It  had  great  privileges  granted  by  Pope  Nicholas  ; 
among  others,  ut  amplius  in  perpduum  Reja  conflitutionis 
locus  fit  atque  repofitorium  regalium  inftgnium.  Ep.  ejus  ad 
div.  Edovard.  lorn,  3.  B.  f.  1228.  See  Citp,  and  ^Injt, 
25s. 

Rules  for  government  of  the  12  wards  in  Weftminftery 
27  El.  printed  in  1713. 

The  inhabitants  of  Wijtminfter  excufed  from  ferving 
on  juries  for  Middlefex,  y  &  S  l^f^.  3.  c.  32.  /  9. 

A  new  place  appointed  for  Weftminfter  market,  23  G. 
2.  c.  14. 

For  building  a  fquare  in  Dean's  yard,  28  G.  2.  c.  54. 

Eighty  conftables  to  be  appointed  yearly  in  Weftmirifter^ 
29  G.  2.  c.  25. 

Penalties  on  perfons  refufing  the  office  of  leet  jurymen 
or  conftables  in  Weftminfter,  29  G.  2.  c.  25.  /  4£3'  5. 

High  conftable  not  to  be  continued  longer  than  three 
years,  29  G.  2.  c.  25./  9.  ^ 

Perfons  may  ^Qi  as  commiffioners  of  the  land  tax  in 
Weftminfter^  who  have  leafehold  eftates  of  20/.  per  Ann. 
29  G.  2.  c.  2b.  f  4. 

The  way  from  Charing-crofs  to  the  houfe  of  parliament 
to  bewilened,  29  G.  2.  c.  38. 

For  enabling  the  dean  and  chapter  of  JVeftmlnfter  fo 
grant  a  long  leafe,  29  G.  2.  c.  26, 

For  re-building  the  terrace  and  water-gate  at  York 
Buildings,  29  G.  2.  c.  90. 

For  widening  the  ftreet  from  Cockfpur  Street  to  Spring 
Garden,   30  G.  2.  c.  34. 

OTettmOtip  anil  3WanD,  Fi(hing  veffels  not  to  pro- 
ceed thither  till  the  10th  of  March  15  Car.  2.  c.  15. 

Wljalcs,  OTIjak^bone,  iFtns,  £'tl,  aim  215lubljcr, 

The  King's  prerogative  in  whales,  17  Ed.  2.  ft.  i.  c.  11. 

Whale-fins,  bones,  oil,  or  blubber,  where  to  pay 
double  aliens  cuftom,   12  Car.  2.  c.  18./.  5. 

Duty  on  whale-fins,  9  W  10  IV.  3.  c.  45.  lO^  11 
W.  2- c-  '^^•f  3^.     gAnn.c.2i.f.i. 

Plantation  whale-fins  to  pay  as  Greenland,  10  bf  11 
IV.  3.  f.  21./  31. 

Whale-fins,  idc.  imported  by  the  Greenland  company 
not  charged,  10  tT  li  IV.  ■^.  c.  25./.  17.  5  G.  2.  c.  28. 
/  I. 

Foreign  cut  whale-bone  prohibited,  9  ^  10  /^.  3. 
c.  23./  12.     4  Ann.  c.  12.  f  6. 

Penalty  on  mafters  of  (hips  importing  foreign  cut 
whale-bone,  4.  Ami.  c.  12.  f  6. 

Encouragement  of  the  whale  fiJhery  in  the  gulph,  &c, 
of  St.  Laurence,  and  on  the  coafts  in  America,  4  G.  3. 
c.  29. 

©Hljacf,  (wharfa,)  Is  a  broad  plain  place  near  a  creek 
or  hith  of  the  water,  to  lay  wares  on,  that  are  brought 
to  or  from  the  water.     12  Car.  2.  c.  4. 

OTljatfagC,  (wharfagium)  Is  money  paid  for  landing 
wares  at  a  wharf,  or  for  (hipping  or  taking  goods  into  a 
boat  or  barge  from  thence.  It  is  mentioned  in  ftat.  17 
H.  8.  c,  26.  and  22  Car,  2.  c.  11,  ^c. 
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MljarfiagCr,  Is  he  that  owns  or  keeps  a  ivharf,  or 
hath  the  overfight  or  management  of  it.  Slat.  7  E.  6.  7. 
12  Car.  c.  4.   and  22  Car.  2.   f.  II. 

MlijedagC,  (^i»'7^''""j '^'■'^"'""'  (/^  qmd  rotarum  no- 
mine psnditur;  hoc  eji,pro  plaujiru  U  cairis  tranfeuntlbus. 
Spelm. 

E23I)ei'licOtCS,  The  ancient  Englijh  open'  chariots  that 
were  ufed  by  perfons  of  quality,  before  the  invention  of 
coaches.    See  Stoiv's  Survey  of  London,  p.  Jo. 

tilSHijiniatU,  a  fword  fo  called  ;  from  the  Sax.  loin- 
nam,  i.  e.  to  get,  and  are,  honour ;  becaufe  honour  is 
acquired  by  the  fword.      Cowell  edit.  1727. 

Q<IIll)!t0  an;C;S,  Perfons  conveying  white  aOies  beyond 
fea,  what  to  forfeit,  2i^  T^Ed.  6,  c.  26.  Peail  afhes 
may  be  imported  fiom  Germany.  10  &  11  Will.  3.  c. 
21.   feiS.  30. 

lM\)\it\)^tU^\\'^il{Candldi  cervl  aygmtum,)\i  a  mulft 
paid  into  the  exchequer  out  of  certain  lands  in  or 
near  the  foreft  of  JVhitehart,  which  hath  continued  from 
Henry  the  thiid's  time,  who  impofed  it  upon  7homasde  la 
Linde,  for  killing  a  moft  beautiful  white  hart,  which  that 
King  before  had  purpofely  fpared  in  hunting.  Camb. 
Brit.  p.  150. 

Mll)tte?meatS,  Milk,  butter,  cheefe,  eggs,  and  any 
compofition  of  them,  which  in  time  of  fuperftition  were 
forbid  in  Lent,  as  well  as  fleOi,  till  King  Henry  the 
eiohth  publiOied  a  proclamation  to  allow  the  eating  of 
white  meats  in  Lent.  Anno  Reg.  34.  1543.  Cowell,  edit. 
1727. 

OTl;itCrent,  Is  a  duty  or  rent  of  eight-pence,  paya- 
ble by  every  tinner  in  the  county  of  Devon  to  the  Duke 
of  Cornwall.     See  ©llitCClU. 

MHjite-fpurSf.     A    fort  of  Efquires   fo  called.     See 

MlljitfUlUiDC,  So  called,  becaufe  thofe  who  were  new- 
ly baptized  came  to  the  church  between  Eajler  and  Pen- 
tecojl  in  white  garments.    Cowell,  edit.  1727. 

Wl;ttf0n#faCtljing3,  mentioned  in  letters  patent  of 
King   Hen.  8.    to   the  dean   of  Worcejler.     See  ^^ente?^ 

coffals.  ^      „ . 

MljtCC^rttattgl,  A  kind  of  coarfe  cloth  m  Deyonjhtre, 
about  a  yard  and  half  a  quarter  broad,  raw,  mentioned  in 
flat.  5  H.  8.  c.  2. 

wait,  A  place  on  the  fea-fhore,  or  on  the  bank  of  a 
river,  i  Inji.  f.  4.  b.  But  it  more  properly  fignifies,  in 
the  Saxon  a  ftreet,  a  village,  or  dwelling  place;  alfo  a 
caftle,  fee  If'yke.  It  is  often  in  the  Saxon  language  made 
a  termination  to  the  name  of  a  town  which  had  a  com- 
pleat  name  without  it  ;  as  Lunden-wic,  that  is,  London 
town,  which  fignifies  no  more  than  London;  as  in  the  Saxon 
annals,  'tis  mentioned  that  King  /Ethelbert  made  Mel- 
litus  bi(hop  of  Lunden  wic.  So  Ipfwich  is  written  in  fome 
old  charters  Villa  de  Gippo,  and  fometimes  Fill  de  Gippo 
zvico;  which  is  no  variance,  but  the  fame  thing  :  For 
Gipps  is  the  coinpleat  name,  and  Gipps-wic  is  Gipps-town. 
Cowell  edit.    1727. 

GSllica,  A  country  houfe  or  farm,  and  there  are  many 
fuch  houfes  called  the  wike,  and  the  wick.  Cowell,  edit. 
1727. 

tKUidjCnrrif,  Witchcraft.  The  word  occurs  in  the 
laws  of  Kinsj  Canute,  f.  27. 

MinOtU  of  tl)C  J^ing,  {Vidua  Regis)  Was  fhe,  that 
after  her  hufband's  death,  being  the  King'^i  tenant  in  ca- 
pite,  was  forced  to  recover  her  dower  by  the  writ  de  dote 
ajjignanda,  and  could  not  marry  again  without  the  King's 
conffnt.  Staiindf.  Prarog.  cap.  4.  See  the  ftatute  of 
the  Prarog.  anno  17  Ed.  2.  Mag.  Chart,  cap.  7.  and 
32  H.  8.  cap.  46.     See  F.  N.  B.  f.  263. 

WiDOlUijOOlI,  (Viduitas)  The  ftate  and  condition  of 
a  widow.  Sciant  quod  ego  Margeria  qua  fui  uxor  R. 
Smith  de  Birchore  (Com.  Hercf.)  in  viduitate  fff  in  legitima 
potejlale  mea,  rennft,  relaxavi,  i^c.  Dat.  apud  Birchore  die 
dominica  in  frji.  nativitatis  Johannis  Baptijia,  anno  9 
H.  4. 

iMtfC,  [Uxor)  :  After  marriage,  all  the  will  of  the 
wife,  in  judgment  of  the  law,  is  fubject  to  the  will  of 
the  hufband,  and  it  is  commonly  faid,  a  feme  covert  hath 
no  will,  fed  fulget  radiis  mariti.  Co,  4  Rep.  Forfe  and 
Hembling's  cafe.     See   Perkins,  fol.    2,    3,    4.       Pkxvd. 
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Comment.    334.    Bret   and    Rigdon's   cafe.      DoBor   and 
Student,  fol.     13.     and     4//.   6.   31.       See  ISarOll  auO 

feme. 

^HKltgCelie,  A  Saxon  word,  derived  from  wig,  or  wic, 
which  fignifies  fylvam,  and  greve,  prapofitus,  and  denotes 
the  overfeer  of  a  wood,  according  to  Spclman:  But  wia, 
in  Saxon  more  truly  fignifies  via,  and  fo  it  may  more 
properly  intend  an  overfeer  of  the  highways.  Cowell,  edit. 
1727. 

tI!2ItlD  folul,  The  taking  of  pheafants  and  partridges 
with  nets  on  the  ground  of  another  prohibited,  11  H,  7. 
c.  17.  _ 

Taking  the  eggs  of  falcons  and  fwans  prohibited,  11 
H.  7.  c.  17. 

The  taking  of  young  herons  prohibited,  19  H.  7. 
c.  II. 

Killing  wild  fowl  in  June  and  July  prohibited,  25  H. 
8.  f.  II.  repealed,   3^4  Ed.  6.  f,  7. 

Taking  their  eggs  prohibited,  25  H.  8.  c.  II.  /  3. 
3  y  4  Ed.  6.  f.  7.  f.  2. 

Buying  and  felling  pheafants  and  partridges  (except 
by  the  officers  of  the  houfhold)  prohibited,  32  H.  8. 
<:.  8.  • 

Taking  the  eggs  or  birds  of  hawks,  made  felony,  32 
H.  8.  c.  II. 

The  ducks,  is'c.  between  the  firft  of  July  and  firft  of 
September  prohibited,   9  /inn.   c.  25.  f.  4. 

The  time  enlarged  between  i  June  and  i  Oflober,  10 
Geo.  2.  c.  32.  /.  10. 

See  (0amc. 

OTill,  or  lart  toill  auD  tettamcnt,  [tejlamcntum,  ul. 
tima  voluntas).  A  teiiament  is  a  juft  and  compleat  decla- 
ration or  fentence  of  a  man's  mind,  or  laft  will,  of  what 
he  would  have  to  be  done  with  his  eftate  after  his  death. 
Or,  according  to  fome,  a  will  is  a  declaration  of  the 
mind,  either  by  word  or  writing,  in  difpofing  of  an  ef- 
tate, and  to  take  place  after  the  death  of  the  teftator. 
'Terms  de  ley,  voc.  Teflament.  Swinb.  part  \.  f.  2  &  4. 
Shep.  Abr.  part  4.  voc,  Tejlament.  Carth.  38.  Lea 
V.  Lib. 

It  is  in  Latin  called  tejiamentum,  i.  e.  tefiatio  mentis., 
the  witnefs  of  a  man's  mind,  and  to  devife  by  tefta- 
ment,  is  to  fpeak  by  a  man's  will,  what  his  mind  is  to 
have  done  after  his  death  :  And  it  is  fometimes  called  a 
will,  or  laft  will,  for  thefe  words  are  fynonyma,  and  are 
promifcuoufly  ufed  in  our  law  :  However,  by  the  civil 
law,  it  is  only  faid  to  be  a  teftament  when  there  is  an 
executor  made  and  named  in  it,  and  when  there  is  none, 
it  is  but  a  codicil  only  ;  for  a  codicil  is  the  fame  that  a 
teftament  is,  excepting  that  it  is  without  an  executor ; 
and  a  man  can  make  but  one  teftament  that  can  take  ef- 
fe<£f,  but  he  may  make  as  many  codicils  as  he  will.  Id. 
ibid.      1  InJl.  in.      Swinb.  part  i.  /  5. 

And  by  the  Common  law,  where  lands  or  tenements 
are  devifed  in  writing,  ahho'  there  be  no  executors  named, 
yet  that  is  properly  called  a  laft  will;  and  wheie  it  doth 
concern  chattels  only,  a  teftament.      I  /«/?.  iii. 

He  who  makes  the  teftament,  is  called  the  teftator; 
and  when  a  man  dies  without  a  will,  he  is  faid  to  die  in- 
teftate.     Shep.  Abr.  part  4.    voc.  Tejlament. 

A  (eftamentary  fchedule  without  witneftes,  or  an  exe- 
cutor, has  been  declared  a  v;ill.  2  Ld.  Raym.  1282. 
Powell  V.  Beresford. 

There  are  two  forts  of  wills  or  teftaments :  Firft,  in 
writing,  which  is,  where  the  mind  of  the  teftator,  in  his 
life-time,  by  himfelf,  or  fome  other  by  his  appointment, 
is  put  in  writing  :  Or,  fecondly,  by  word,  or  withnut 
writing,  which  is,  where  a  man  is  fick,  and  for  fear 
that  death,  or  want  of  memory  or  fpeech,  fliould  fur- 
prife  him,  that  he  fhould  be  prevented,  if  he  ftaid  the  wri- 
ting of  his  teftament,  defire.^  his  neighbours  and  friends 
to  bear  witnefs  of  his  laft  will,  and  then  declares  the 
fame  prefently,  by  word,  before  them  :  And  this  is  call- 
ed a  nuncupative  or  nuncupatory  will  or  teftament  ;  and 
this  being  after  the  death  jiroved  by  witnefTes,  and  put  in 
writing  by  the  ordinary,  is  of  as  great  force  for  any  o- 
ther  thing,  but  land,  as  when  at  the  firft  in  the  life  of 
the  teftator  it  is  put  in  writing,  1  InJl.  i  i  i.  Perk.  /. 
476.     IVood,  part  1.   187. 

A  CO- 
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A  codicil  is  alfo  in  writing  or  by  woid,  as  a  will  or 
teflament  is. 

Trie  civilians  have  other  divifions  of  wills  and  tefta- 
ments,  folemn  and  unfolemn,  privileged  and  unprivi- 
leged, whereof  the  Common  law  makes  no  mention. 
Id.  ibid. 

1 .  Who  are  capable  of  making  a  will  or  tejlament. 

2.  IVhat  are  the  requifites,  to  conjiitule  a  good  ivUl- 

3.  Of  wills  to  pafs  lands  and  tenement!. 

4.  In  what  language  a  will  may  be  written,  and  of  the 
circumjiances  of  figning,  fealing,  attejiation  and  publica- 
tion. 

5.  Of  re-publifhing  of.  a  ivill ;  what  fliall  amount  to  a 
re-publication,  and  where  a  re- publication  Jhall  make  a  de- 
vife  good. 

6.  What  jhall  be  a  fufficienLproof  of  a  will,  and  in  what 
cafes  dcvijecs,  legatees  and  creditors  may  be  admitted  to  prove 
a  will. 

7.  Of  nuncupative  wills. 

8.  Of  the  nature  and  eff'ed  of  a  will  or  tejlament  and  of 
a  codicil ;    and  how  wills  fljoll  he  conjirued. 

g.  Of  revoking  a  will,  and  where  a  will  fliall  be  fet  a- 
fide  for  fraud. 

I.  Who  are  capable  of  making  a  will  or  tejlament. 

An  infant,  until  he  be  of  the  age  of  21  years,  can 
make  no  will  of  his  lands  by  ftatute  of  32  £if  33  H.  8. 
But  by  fpecial  cuftom  in  fome  places,  where  land  is  devife- 
able  by  cuftom,  he  may  devife  it  fooner  ;  and  of  his 
goods  and  chattels,  if  he  be  a  boy,  he  may  make  a  will 
at  fourteen  years  of  age,  and  not  before ;  and  if  a  maid, 
at  twelve  years  of  age,  and  not  before  :  And  then  they 
may  do  it  without  and  againft  the  confeiit  of  their  tutor, 
father,  or  guardian.  32  H.  8.  c.  \.  34  H.  8.  c.  5. 
Swinb.  part  II.  fe£?.  2. 

If  he  or  flie  hath  attained  to  the  lad  day  of  14  or  12 
years,  the  teftament  by  him  or  her  in  the  very  laft  day 
of  their  feveral  ages  aforefaid,  is  as  good  and  lawful,  as 
if  the  fame  day  were  already  then  expired.     Ibid. 

Likewife,  if  after  they  have  accomplithed  thefe  years 
of  14  or  12,  he  or  fhe  do  exprefsly  approve  the  teftament 
made  in  their  minority,  the  fame  by  the  new  will  and 
declaration  is  made  flrong  and  efFedtual,  Swinb.  part  11, 
feii.  2. 

And  yet  fome  fay  an  infant  cannot  make  a  will  of 
his  goods  and  chattels  until  he  be  of  18  years  age. 
I  7«y?.  89.  b. 

It  has  however  been  agreed  in  equity,  that  a  female 
may  make  a  will  at  12  years  of  age  of  a  perfonal  eftate, 
and  a  male  at  17  years  of  age  or  15,  if  he  be  a  peifon  of 
difcretion.      2  Fern.  469. 

A  feme  covert  cannot  make  a  will  of  her  lands  and 
goods,  except  it  be  in  fome  fpecial  cafes :  For  of  her 
lands  (he  can  make  no  will  with  or  without  her  hufband's 
confent,  flat.  32  tf  33  H.  8.  4  Rep.  51.  Bro.  Tejla- 
ment, 13.  But  cf  the  goods  a'ld  chattels  fhe  has,  as  ex- 
ecutrix to  any  other,  (he  may  make  an  executor  with- 
out her  hufband'-.  confent  ;  for  if  (he  does  not  fo,  the 
admiuiftration  of  them  muft  be  granted  to  the  next 
a-kin  to  the  decrafcd  teftator,  and  (hall  not  go  to  the 
hufband.  12  //.  7.  c.  24.  Perk.  fe£t.  502.  Fitz. 
Exec.  40. 

But  even  of  them  (he  can  make  no  devife  with  or 
without  her  hufband's  leave,  for  they  are  not  devife- 
able ;  and  if  (he  devifes  them,  the  devife  is  void. 
Plowd.  526. 

Of  the  things  due  to  the  wife,  whereof  (he  was  not 
pofTefTed  during  the  marriage,  as  things  in  aftion,  and  the 
like,  flie  may  make  het  wjll,  at  leaft  fhe  may  make  her 
hufband  executor  of  hzr  paraphernalia,  viz.  her  neccfTary 
wearing  apparel,  being  that  which  is  fit  for  one  of  her 
rank.  Some  fay,  (he  may  inu/ke  a  will  without  her 
hufband's  leave,  others  doubt  of  this ;  however  all  agree, 
that  (he,  and   not  his  executor,  (hall  have  this  after  her 
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hufband's  death  ;  and  that  the  hufband  cannot  g've  \t 
away  from  her,  and  of  the  goods  and  chattels  her  huf- 
band has  either  by  her  or  otherwife,  (he  may  not  make 
a  will  without  the  licence  and  confent  of  her  hufband 
fir(t  had  fo  to  do  :  But  with  leave  and  confent  (be  may 
make  a  will  of  his  eoods,  and  make  him  her  executor  if  (he 
will.  And  it  is  faid  alfo,  that  if  (he  does  make  a  will 
of  his  goods  in  truth  without  his  leave  and  confent,  and 
after  her  death  he  fufFeis  the  will  to  be  proved,  and  de- 
livers the  goods  accordingly,  in  this  cafe  the  teftament 
is  good  :  And  yet  if  the  hufband  gives  the  wife  leave  to 
make  a  will  of  his  goods,  and  llie  does  (o,  he  may  revoke 
the  fame  at  any  time  in  her  life-time,  or  after  her  death, 
before  the  will  is  proved.  Bat  a  woman  after  a  contradt 
with  any  man,  before  the  marriage,  may  make  a  will 
as  well  as  any  other,  and  is  not  at  all  difabled  hereby. 
iz  B.-j.  24.  18  Ed.  4.  II.  Perk,  feSl.  501.  Fitz, 
Exec.   28,  109.      Bro.TeJla.  11. 

Likewife,  a  wife,  whofe  hufband  is  banifhed  by  afl  of 
parliament  for  life,  may  make  a  will  as  a  feme  (ole.  2 
Fern.  104. 

A  mad  or  luna;ick  perfon,  during  the  time  of  his  in- 
fanity  of  mind,  cannot  make  a  will  of  lands  or  goods  ; 
but  fuch  a  one  as  hath  his  lucida  intervalla,  clear  or  calm 
intermiffion',  may,  during  the  time  of  fuch  quietnefs 
and  freedom  of  mind,  make  his  will,  and  it  will  be  good  ; 
Swinb.  1 1.  /  3. 

So  alfo,  an  ideof,  /'.  e.  fuch  an  one  as  cannot  number 
twenty,  or  tell  what  age  he  is,  or  the  like,  cannot  make 
a  will  or  dif^.ofe  of  his  lands  or  goods  ;  and  altlio'  he 
make  a  wife,  reafonable,  and  fenfible  will,  yet  it  is  void  : 
But  fuch  a  one  as  is  of  a  mean  underftanding  only,  that 
has  groffum  caput,  and  is  of  the  middle  fort,  between  a  wife 
man  and  a  fool,  is  not  prohibited  to  make  a  will.  Id. 
part  1 1 .  /.  4. 

An  old  man  likewife,  who,  by  reafon  of  his  great  age, 
is  childifh  again,  or  fo  forgetful  that  he  forgets  his  own 
name,  cannot  make  a  will,  for  a  will  made  by  fuch  an 
one  is  void.  Id.  Ibid.  part.  \i.  f  I.  6  Rep.  23.  Mar- 
quis of  Winchejler%  cafe. 

So  alfo  it  feems  a  drunken  man,  who  is  {o  exceflively 
drunk  that  he  is  deprived  of  the  ufe  of  his  reafon  and  un- 
derftanding, during  that  time  may  not  make  a  will,  for 
it  is  requifite  that  when  the  teftator  makes  his  will,  that 
he  be  of  found  and  perfeft  memory,  /'.  e.  that  he  have  a 
competent  memory  and  underftanding  to  difpofe  of  his 
eftate  with  reafon.     Swinb.  part   \\.  f.    I.  zvidfeSl.  6. 

A  man  who  is  both  deaf  and  dumb,  and  is  fo  by  na- 
ture, cannot  make  a  will ;  but  a  man  who  is  fo  by  acci- 
dent, may  by  writing  or  figns  make  a  will  ;  and  lo  may 
a  man  who  is  deaf  or  dumb  by  natuie  or  accident.  Id. 
part  11.  f.  I.  iff  10. 

And   fo  alfo  may  a  man  that  is  blind.     /./.  part  I.   f. 

I  y  II. 

But  an  alien  enemy,  perfons  convi£led  and  attainted, 
and  recufants  convid,  cannot  make  a  teftament  of  lands 
or  goods.     Wood's  Injl.  335. 

Neither  may  the  head,  or  any  of  the  members  of  a 
corporation,  make  a  will  of  the  lands  or  goods  they  have 
in  common,  for  they  (hall  go  in  fuccefTion.  /V/z.  Abr. 
Teji.   1.  Perk.  498. 

A  traitor  attainttd,  from  the  time  of  the  treafon  com- 
mitted, can  make  no  will  of  his  lands  or  goods,  for  they 
are  forfeited  to  the  King  :  But  after  the  time  he  has  a 
pardon  from  the  King  for  his  offence,  he  may  make  a  will 
of  his  lands  and  goods  to  another  man.     Swinb,  part  11. 

y;  12.    5  y  6  Ed.  6.  c.  n.  /  9. 

A  man  who  is  attainted  or  convi£led  of  felony  cannot 
make  a  teftament  of  his  lands  or  goods,  for  they  aie  for- 
feited ;  but  if  a  man  be  only  indi£led,  and  dies  before 
the  attainder,  his  will  is  good  for  his  lands  and  goods 
both  ;  and  if  he  be  indifled,  and  will  not  anfwer  upon 
his  arraignment,  but  ftands  mute,  isfc.  in  this  cafe  his 
lands  are  not  forfeited,  and  tlierefore  he  may  m.ake  a 
will  of  them.     Swinb.  part  ii.  /  13.   N.  B. 

If  a   man    kill   himfelf,  his  will  as   to  his  goods  and 
I  chattels  is  void,  but  as  to  his  lands  is  good.     Phwd.  2ti. 
Hales  v.  Pettit. 

A  man 
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A  man  likewife,  who  is  outlawed  in  a  perfonal  aflion, 
cannot  make  a  will  of  his  goods  and  chattels,  fo  long  as 
the  outlawry  continues  in  force,  but  of  lands  he  may 
make  a  will.     Swinb.  part  1 1.  /  21. 

But  note,  that  however  the  wills  of  traitors,  aliens, 
felons,  and  outlawed  perfons  are  void  as  to  the  King  or 
Lord  that  has  right  to  the  lands  or  goods  by  forfeiture  or 
otherwife  ;  yet  the  will  is  good  againfl  the  teftator  him- 
I'elf,  and  all  others  but  fuch  perfons  only.  If^ood,  vol.  791. 
Shep.  Abr.  part  4.  vac.  Tejiament. 

And  note  alfo.  By  the  civil  law  the  wills  of  divers  o- 
thers,  as  excommunicate  perfons,  hereticks,  ufurers,  in- 
ceftuous  perfons,  fodomites,  libellers,  and  the  like,  are 
void  ;  but  by  our  law  the  wills  of  fuch  perfons,  at  leaft 
as  to  their  lands,  are  good  by  the  flatutes  that  enable  men 
to  devife  their  lands.     Id.  ibid. 

In  (hort,  all  perfons  whatfoever,  male  or  female,  old 
or  young,  lay  or  fpiritual,  at  any  time  before  their 
death,  whilft  they  are  able  to  fpeak  fo  diftindtly,  or  write 
fo  plainly,  that  another  may  underftand  them,  and  per- 
ceive that  they  underftand  themfelves,  may  make  wills 
of  their  lands,  goods  and  chattels,  and  that  altho'  they 
have  fworn  to  the  contrary;  and  none  are  reftrained 
of  this  liberty,  but  fuch  as  are  before  named.     Id.  ibid. 

2.  IVhat  are  the  requifttes  to  conjiitute  a  good  will. 

To  conftitute  a  good  will  it  is  necelTary, 

1.  That  the  teftator  be  a  perfon  legally  capable  of  ma- 
king a  will. 

2.  The  fecond  thing  required  to  the  making  of  a  good 
teftament,  is,  that  there  be  a  perfon  to  take,  and  one 
that  is  capable ;  for  in  all  gifts  by  devife,  or  otherwife, 
that  are  good,  there  muft  be  a  donee  in  ejfe,  and  not 
pojfe  only,  and  one  that  (hall  have  capacity  to  take  the 
thing  given,  when  it  is  to  veft,  or  the  gift  (hall  be  void, 
Shsp.  Abr.  part  /^,  f.  i^.  voc.  TeJ}'. 

And  hence  it  is,  that  where  the  devifeeoflands  or  goods, 
or  an  executor  of  a  will,  doth  die  before  the  devifor,  or 
him  that  makes  the  will,  the  devife  and  will  is  void,  and 
that  neither  the  heir  or  executor  (hall  have  the  thing 
devifed.     Id,  ibid.  Plowd.  345.  Brett  v.  Rigden. 

A  devife  to  the  wife  for  life,  and  after  to  the  children 
unpreferred,  is  good,  i  And.  60.  Amner  v.  Ludding- 
■  ton. 

But  a  devife  by  a  man  to  his  heir  and  his  heirs,  is 
void.      2  And.  II.  Garmyn  v.  Arjlate. 

One  devifed  his  leafes  of  lands  to  B.  his  eleft  fon,  ex- 
cept the  fum  of  140  /.  to  be  paid  out  for  portions  for  his 
daughters,  and  made  B.  his  executor  ;  and  held  a  good 
devife  to  them  after  this  manner,  and  that  the  daughters 
might  fue  for  it  in  the  ecclefiaftical  court,  or  court  of 
equity.    Shep.  part  4.  p.  1 3.  voc.  Tejl'. 

If  one  devife  to  the  fon  in  tail,  and  if  he  die  without 
iflue,  to  the  next  of  his  name ;  the  daughter  after  mar- 
ried cannot  have  it,  for  (he  is  not  of  his  name.  Cro. 
EHz.  532.  Bon  V.  Smith. 

One  feifed  of  a  manor  and  lands,  devifeth  the  fame  to 
his  fon,  and  after,  by  another  part  of  his  will,  devifeth 
part  of  the  fame  to  another  of  his  fons ;  thefe  devifes  are 
good,  and  they  (hall  be  jointenants.     3  Leo.  11. 

3.  That  the  teftator,  at  the  time  of  making  his  will, 
have  animum  tejlandi  i.  e.  a  mind  or  ferious  intention  to 
make  fuch  a  will. 

For  it  is  the  mind,  not  the  words  of  the  teftator  that 
gives  life  to  the  will  :  Since  if  a  man  ra(hly,  unadvifedly, 
incidently,  jeftingly  or  boaftingly,  and  not  ferioufly, 
writes  or  fays,  that  fuch  a  one  (hall  be  his  executor,  or 
have  all  his  goods,  or  that  he  will  give  to  fuch  a  one 
fuch  a  thing  ;  this  is  no  will,  nor  to  be  regarded.  And 
the  mind  of  the  teftator  herein  is  to  be  difcovered  by 
circumftances;  for  if  at  the  time  he  be  fick,  or  fets  him- 
felf  ferioufly  to  make  his  will,  or  requires  witneftes  to 
bear  witnefs  of  it,  it  (hall  be  deemed  in  earneft  ;  but 
if  it  be  by  way  of  difcourfe  only,  or  fomewhat  he  will 
do  hereafter,  or  the  like,  it  (hall  be  taken  for  nothing. 
Swinb.  part    i.  /.  3. 

4.  That  the  mind  of  the  teftator  in  making  his  will 
be  free,  and  not  moved  by  fear,  fraud,  or  flattery. 
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For  when  the  teftator  is  moved  to  make  his  teftament 
by  fear,  or  circumvented  by  fraud,  or  overcome  by  fomc 
immoderate  flattery,  the  fame  is  void,  or  at  leaft  voidable 
by  exception  :  and  therefore,  if  a  man,  by  occafion  of 
fome  prefent  fear  or  violence,  or  threatning  of  future  evil, 
does  at  the  fame  time,  or  afterwards  by  the  fame  motive, 
make  a  will,  it  is  void,  not  only  as  to  him  that  puts  him 
in  fear,  but  as  to  all  others,  altho'  the  teftator  confirms 
it  with  an  oath;  but  if  the  caufe  of  fear  be  fome  vain 
matter,  or,  being  weighty,  is  removed,  and  the  teftator 
afterwards,  when  the  fear  is  paft,  confirms  the  teftament, 
in  this  cafe,  perhaps,  the  will  may  be  good.  And  if  a 
man,  by  occafion  of  fome  fraud  or  deceit,  be  moved  to 
make  a  will,  if  the  deceit  be  fuch  as  may  move  a  prudent 
man  or  woman,  and  if  the  end  be  evil  alfo,  the  will  is 
void,  or  voidable  at  the  leaft  ;  but  if  the  deceit  be  light 
and  fmall,  or  if  it  be  to  a  good  end,  as  where  a  man  is 
about  to  give  all  his  eftate  to  fome  lewd  perfon,  from 
his  wife  and  children,  and  they  perfuade  the  tefta- 
tor that  the  lewd  fellow  is  dead,  or  the  like,  and 
thereby  procure  him  to  give  his  eftafe  to  them,  this  is  a 
good  will.  And  one  may,  by  honeft  interceflions,  and 
modeft  perfuafions,  procure  another,  to  make  himfelf  or 
a  ftranger  executor  to  him,  or  the  like,  and  this  will  not 
hurt  the  will  ;  alfo  a  man  may  ufe  fair  and  flattering 
fpeeches  to  move  the  teftator  to  make  his  will,  and  to 
give  his  eftate  unto  himfelf  or  fome  friend  of  his;  except 
it  be  in  cafe  where  the  flatterer  firft  threatens  him,  or 
puts  him  in  fear,  or  to  his  flattery  joins  fraud  and  deceit ; 
or  where  the  teftator  is  a  perfon  of  weak  judgment,  or  un- 
der the  government  of  the  flatterer,  or  in  danger  from 
.him  ;  as  when  the  phyfician  (hall  perfuade  his  patient  un- 
der his  hand  to  make  his  will,  and  give  his  eftate  to 
himfelf:  or  the  wife  attending  on  her  hufband  in  his 
ficknefs  (hall  negleft  him,  and  in  the  mean  time  flatter 
him  to  give  her  all :  or  where  the  perfuader  is  importu- 
nate, and  will  have  no  denial :  or  where  there  is  ano- 
ther teftament  made  before  ;  for  in  all  thefe  cafes,  the  will 
will  be  in  danger  to  be  avoided.  If  I  be  much  privy  to 
another  man's  mind,  and  he  tells  me  often  in  his  health 
how  he  intends  to  fettle  his  eftate,  and  he  being  fick,  I 
of  my  own  head,  draw  a  will  according  to  his  mind,  be- 
fore declared  to  me,  and  bring  it  to  him,  and  afk  him 
whether  this  fliall  be  his  will  or  no;  and  he  confiders  of 
it,  and  then  delivers  it  back  to  me,  and  fays,  yes;  this 
is  a  good  will.  But  if  otherwife,  fome  friends  of  a  fick 
man,  of  their  own  heads  (hall  make  a  will,  and  bring  it 
to  a  man  in  extremity  of  ficknefs,  and  read  it  to  him,  and 
aflc  him,  whether  this  (hall  be  his  will,  and  he  fays,  yes, 
yes:  or  if  a  man  be  in  great  extremity,  and  his  friends  prefs 
him  much,  and  fo  wreft  words  from  him  ;  efpeciajly  if 
it  be  in  advantage  of  them,  or  fome  friends  of  theirs ;  in 
thefe  cafes  the  wills  are  very  fufpicious.  Id.  ibid,  part  1 1. 
/.  25  and  part  7.  fe£i.  2,  3,  £3"  4. 

5.  That  the  will  be  made  in  the  form  prefcribed  by 
law. 

3.  Of  wills  to  pafs  lands  and  tenements. 

By  the  Common  law,  no  lands  or  tenements  (except 
by  particular  cuftom)  were  devifeable  by  any  laft  will  or 
teftament,  neither  could  they  be  tran.sferred  from  one  to 
another,  but  by  folemn  livery  of  feifin,  matter  of  record 
or  fuflicient  writing.  Becaufe  it  was  prefumed,  that  the 
teftator  would  do  that  in  extremis,  that  he  would  not 
do  in  his  health;  that  it  proceeded  from  the  diftemper 
of  his  mind  by  the  anguifh  of  his  difeafe,  or  by  finifter 
perfuafion  to  which  in  his  ficknefs  he  was  more  fubjeft. 
I  /«/?.  III.  ^.   I  Roll.  Abr.  608. 

The  true  reafon  feems  to  be  from  the  nature  of  the 
feudal  tenure,  and  the  relation  that  was  firft  eftablifhed 
betwixt  the  lord  and  his  tenant.  For  tho'  donations  af- 
ter length  of  time  were  made  to  the  tenant  and  his 
heirs,  or  the  heirs  males  or  females  of  his  body,  under 
certain  duties  and  fervices,  exprefsly  referved,  or  which 
the  law  created  ;  and  tho'  the  word  heirs,  ^c.  be  words 
of  limitation,  and  appropriated  to  meafure  out  the 
length  or  continuance  of  the  eftate  :    yet  they  were  always 
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wnderftood  the  heirs  of  the  prefent  tenant,  who  being  Ila- 
bFe  to  the  fame  fervices  when  they  came  into  the  tenancy, 
the  lord  was  to  have  the  tuition  and  education  of  fuch 
heirs,  in  cafe  they  happened,  by  reafon  of  their  minority, 
to  be  incapable  of  perform  lug  the  fervices,  that  fo  he 
miuht,  by  his  care  and  difciplme,  fecure  to  himfclf  te- 
nants always  capable  thereof,  eitlxr  in  their  own  perfons, 
if  they  happened  to  be  males,  or  by  proper  marriages  with 
his  tenants,  if  they  proved  to  be  females  ;  and  therefore  by 
no  adlof  the  tenant's  could  hedifpofe  of  the  feud,  fo  as  to 
defeat  the  lord  of  the  advantages  of  his  feigniory  ;  and 
heoce  it  was,  that  a  tenant  could  not  devife  it  even  to  his 
own  heir,  (o  as  to  make  him  a  purchafer  thereof;  for 
then  he  coming  in,  not  by  the  donation  of  the  lord,  but 
the  difpofition  of  the  tenant,  though  he  remained  liable 
to  the  naked  ferrices,  yet  the  lord  loft  the  advantages  of 
ward(hip,  marriages,  isfc.  which  were  annexed  only  to 
thofc  who  came  in  upon  the  terms  of  his  own  donation 
by  defcent.      i  Eq.  Caf.  Jir.  401. 

The  flat.  32  fJ.  8.  cap.  1.  ufually  called  the  fiatute 
of  wills,  ena<3s,  "  That  every  perfon  having  manors, 
lands,  i^c.  (hall  have  power  to  give,  difpofe,  will,  and 
devife  by  will,  in  writing  or  otherwife,  by  aft  executed 
in  his  life- time,  all  his  faid  manors,  i^c.  any  law,  fiatute 
iifc.  to  the  contrary  notwithftanding." 

There  have  been  feveral  refolutions  concerning  wills 
made  purfuant  to  this  ftatute  fince  the  making  thereof: 
But  as  the  fiatute  29  Car.  2.  which  follows,  is  now  the 
proper  pattern  to  follow,  having  altered  the  forms  by 
requiring  more  ceremony  and  greater  exaftnefs,  it  will 
be  fufficient  barely  to  mention  feme  of  the  cafes  on  this 
ftatute  of  32  H.  8.  viz.  That  the  lands  muft  hefua,  and 
therefore  lands  purchafed  after  a  will  is  made  will  not  pafs. 
Fiile  Plow.  344.  A  devife  of  an  authority  to  executors  to 
fell  is  within  the  aifj.  Moor  341.  A  man  beyond  fea 
wrote  a  letter,  in  which  he  declared  his  will  to  be,  that 
his  lands  (hould  go  in  fuch  a  manner;  and  adjudged  a 
good  will.  Jklosr  177.  So  if  a  man  had  ordered  one  to 
make  his  will,  and  thereby  to  devife  whiteaCre  to  A.  and 
his  heirs,  and  blackacre  to  C.  and  his  heirs,  and  he  had 
Written  the  devife  to  J.  but  before  the  devife  to  C.  was 
wrote,  the  devifor  died,  yet  as  to  A.  this  had  been  a  good 
tievife.  3  Co.  31.  ^.  Sj  a  will  was  held  good  where  a 
lawyer  took  only  fhort  notes,  with  defign  to  reduce  it 
into  form,  which  he  afterwards  did,  but  the  devifor  died 
before  it  was  read  to  him.  I  And.  34.  A  will  wrote 
without  the  appointment  of  the  teftator,  if  read  to  him, 
and  approved  by  him,  was  held  good  ;  figning  and  fealing 
was  not  necefliry.     Cro.  Eliz.  100.  Dyer  72.  a.  t  Leon, 

35. 

And  farther,  by  the  ftatute  of  frauds  and  perjuries,  29 
Car.  2.  c.  3.  J.  5.  All  devifesand  bequefts  of  any  lands 
or  tenement-s  devifeable  by  the  ftatute  of  wills,  or  by  any 
particular  cuftom,  (hall  be  in  writing,  and  figned  by  the 
party  devifing  the  fame,  or  fome  other  perfon  in  his  pre- 
fence,  and  by  his  exprefs  dire£fions,  and  (hall  be  attefled 
and  fubfcribed  in  the  prefence  of  the  faid  devifor  by  three 
or  four  credible  witnt-fles,  or  elfe  they  (hall  be  utterly 
void  and  of  none  efteft. 

And  by  feSi.  6.  "  No  devife  in  writing  of  lands,  tene- 
ments or  hereditaments,  or  any  claufe  thereof,  (hall  be 
revocable  other  than  by  fome  other  will  or  codicil  in  wri- 
ting, or  other  writing  declaring  the  fame,  or  by  burning, 
cancelling,  tearing  or  obliterating  the  fame  by  the  tefta- 
tor himfclf,  or  in  his  prefence,  and  by  his  direftions  and 
confcnt  :  But  all  fuch  devifes  and  bequefts  (hall  remain  in 
force  until  the  fame  be  burnt,  i^c.  in  manner  aforefaid, 
or  unlefs  the  fatfie  be  altered  by  fome  other  will  or  codi- 
cil in  writing,  or  other  writing  of  the  devifor,  figned  in 
prefence  of  three  witnelTes,  declaring  the  fame". 

Therefore  if  a  will  be  of  lands  or  tenements,  it  muft 
be  in  writing,  and  it  muft  be  committed  to  writing  at 
tie  time  of  the  making  thereof  ;  and  it  is  not  fufEcient 
that  it  be  put  in  writing  after  the  death  of  the  teftator, 
being  firft  made  bv  word  of  mou;h  only,  for  then  it  is 
but  nuncupative  ftill  :  But  if  the  will  be  firft  made  by 
words  of  mouth,  and  be  afterwards  written,  and  then 
broU:^ht  to  the  teftator,  and  he  approves  of  it  for  his  will  : 
or   if  the  teftator,  when  he  declares  his  mind,  appoints 
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that  the  fame  (hall  be  written,  and  thereupon  the  fame 
is  written  accordingly  in  the  life-time  of  the  teftator ; 
thefe  are  good  wills  of  land,  and  ;is  good  as  if  they  had 
been  written  at  the  firft;  if  therefore  one  be  very  fick, 
and  another  comes  to  him  and  afks  l.im,  whether  his 
wife  (hall  have  his  lands?  and  he  fajs,  \cs ;  and  a  clerk 
being  prefent,  puts  this  in  writing,  without  any  prece- 
dent commandment  or  fubfequent  allowance  of  the  fick 
man,  this  is  no  good  will  of  the  land.  So  if  he  declares 
his  whole  mind  before  witnefles,  and  fends  for  a  notary 
to  write  it,  and  dies  before  he  comes,  and  he  wriies  it 
after  his  death,  this  is  no  good  will  of  his  lands,  but  a 
good  nuncupative  will  for  his  goods  and  chattels,  except 
he  declares  his  mind  to  be,  that  it  (hall  not  be  his  will 
unlefs  it  be  put  in  writing;  for  then  perhaps  it  may  not 
be  a  good  will  even  for  his  goods  and  chattels.  So  if  he 
that  writes  the  will  cannot  hear  the  party  fpeak,  and  ano- 
ther, that  doth  ftand  by  the  fick  man,  tells  him  what  he 
fays  ;  in  this  cafe,  if  there  be  none  others  prefein  to  prove 
that  he  reported  the  very  words  of  the  fick  man,  this 
will  be  no  good  will  of  the  land.  But  if  a  noiary  takes 
diredlions  from  the  fick  man  for  his  will,  and  after  goes 
away  and  writes  it,  and  then  he  brings  it  again  and  reads 
it  to  the  teftator,  and  he  approves  it ;  or  if  it  be  written 
from  his  mouth  by  the  notary  according  to  his  mind,  and 
his  mind  were  to  have  it  written,  although  it  be  not 
(hewed  or  read  to  him  afterwards ;  thefe  are  good  tefta- 
ments.  So  if  the  notary  does  only  take  certain  rude  notes 
or  directions  from  the  fick  man,  which  he  agrees  to,  and 
they  be  afterwards  written  fair  in  his  life-time,  and  not 
ftiewed  to  him  again,  or  not  written  fair  until  after  bis 
death  ;  thefe  ar6  good  wills  of  lands.  But  if  a  fick  man 
bids  the  notary  make  a  will  of  his  lands,  but  does  not  tell 
him  how,  and  the  notary  makes  a  devife  of  it  after  his 
own  mind,  this  is  no  good  will:  And  yet  if  it  be  after 
read  unto  him,  and  approved  by  the  teftator,  it  may  be 
good.  If  a  will  be  found  written  in  the  teftator's  houfe, 
and  not  known  by  whom,  and  it  be  read  unto  and  ap- 
proved by  the  teftator,  this  is  not  a  good  will  in  writing 
of  lands  and  goods.  Wood,  part  I.  798.  Dyer  -jt. 
Plowd.  345. 

4.  In  what  language  a  will  may  be  written,  and  of  the 
circumjiances  of  figning,  fealing,  atiejlalion  and  publication. 

It  is  not  material  in  what  matter  or  ftufF,  whether  in 
paper  or  parchment,  nor  in  what  language,  whether  inr 
Latin,  French,  Dutch,  or  any  other  tongue,  or  in  what 
hand  or  letters,  whether  in  fecretary  hand,  roman  hand, 
or  court  hand,  or  in  any  other  hand,  a  will  be  written, 
fo  that  it  be  fair  and  legible,  that  it  be  read  and  under- 
ftood  ;  neither  is  it  material  whether  the  fame  be  written 
at  large  or  by  notes  or  charafters  ufual  or  unufual,  as 
XX.  for  twenty,  or  when  the  figure  i  is  ufed  inftead  of 
the  letter  A.  if  it  be  ufual  in  the  teftator's  writing,  or  the 
like  ;  for  the  will  is  good  notwithanding.  So  alfo,  if 
fome  words  be  omitted,  or  improper  fentence  ufed,  when 
the  intent  and  meaning  is  apparent ;  as  whete  a  man 
fays,  I  make  my  wife  of  this  my  laft  will  and  teftiment, 
leaving  out  the  word  executrix,  yet  the  will  is  good  ;  and 
this  (hall  be  underftood.  But  if  it  be  fo  done  as  it  can- 
not be  read,  or  by  reading  the  mind  of  the  teftator  can- 
not be  known,  then  the  will  is  void  and  of  no  force,  in 
like  manner  as  a  nuncupative  will  is  when  the  words 
fpoken  are  fo  ambiguous,  obfcure,  and  uncertain  that 
thereby  the  meaning  of  the  teftator  cannot  be  known  ur 
underftood.     Swinb.  part  4.  fe£f.  28. 

The  claufes  of  the  29  Car.  2.  above  recited,  having  ren- 
dered the  circumftances  of  figning,  i^c.  nece/Tary,  it  is 
next  to  be  inquired,  when,  in  legal  conftru£lion,  thefe 
requifites  (hall  be  deemed  to  have  been  complied  with  ; 
which  may  be  beft  colleftcd  by  an  attention  to  the  fol- 
lowing cafes. 

It  has  been  held,  that  fealing  of  a  will.  Is  a  figning 
within  the  ftatute  of  frauds  and  perjuries.  2  Str.  764. 
War ne ford  v.  Warneford. 

But  a  will  in  writing  need  not  be  fealed  :  But  it  is 
added,  Q^  if  it  be  good  to  pafs  freehold  or  inheritance. 
Perh.  477. 
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ht)!d  eftate  does  not  require  tliree  witncfTes ;  but  this  is 
a  devife  of  a  truft  relating  to  lands,  fo  within  the  very 
words  of  the  fiatute  of  frauds  :  The  heir  controverting 
the  furrender  and  the  will,  this  point  was  not  determi- 
ned, but  two  iflues  ordered.  SelsH  Ca.  in  Chan.  42. 
Jppleyard  v.  JJ^ood. 

Will  made  beyond  fea,  of  lands  in  England,   mufl   be 
attefted  by  three  witnellcs.     2  ffill.  R^p.  293. 

J.  S.  had  a  power,  at  any  time  during  the  joint  lives 
of  him  and  Af.  his  wife,  by  his  laft  will,  or  any  writing 
purporting  to  be  his  laft  will,  under  his  hand  and  feal, 
attefted  by  three  or  more  credible  witnefTes  (if  he  fhould 
die  before  his  wife,  without-any  iffue  between  them  then 
livingj  to  charge  lands  with  any  fum  or  fums  of  money 
not  exceeding  2000/.  to  be  paid  to  fuch  perfons  and  in 
fuch  proportions,  as  he  (hould  appoint  ;  with  the  like 
remainder  to  Af.  if  ftie  fhould  die  without  ifTue  in  the 
life  of  her  huftjand  J.  S.  there  was  no  iflue  of  the  mar- 
riage, and  J.  S.  by  his  laft  will  in  writing  under  his 
hand,  attefted  by  three  witnefTes,  but  not  fealed,  reci- 
tin"  his  power,  t^c.  difpofed  of  2000  /.  to  the  plaintiffs 
(being  his  relations)  in  the  proportions  therein  mentioned. 
There  were  three  witnefTes  to  the  will.  Two  of  the  wit- 
nefTes fwore  that  the  will  was  figned  by  the  teftator,  in 
the  prefence  of  all  the  three  wltne/les,  but  the  third 
fwore,  that  th€  teftator  having  written  and  figned  the  will 
before,  called  for  the  witnefTes,  and  declared  that  writing 
to  be  his  laft  will,  and  that  all  the  three  witneHes  were 
then  prefent,  and  fubfcribed  their  names  in  his  prefence. 
Lord  Chan.  King  referred  to  the  judges  of  B.  R.  who 
determined  (on  argument)  that  the  will  was  void  as  a 
charge  for  want  of  being  fealed.  2  P.  mil.  Rep.  506. 
Dormer  v.  Turner. 

A  will  of  land  was  duly  figned  by  teftatrix  in  the  pre- 
fence of  J.  and  alfo  publifhed  ;  which  A.  writ  the  w>il]j 
but  is  now  dead.  His  hand  was  proved.  After  this  the 
teftatrix  called  in  B.  to  be  a  witnefs  to  the  wilf ;  fhe  told 
him  it  was  her  will,  and  publifhed  it  as  fuch  ;  after  this 
(he  called  in  C.  and  did  the  fame.  The  que'ftion  was, 
whether  thtfe  witnefTes  attefting  this  will  at  feveral  times, 
though  all  in  the  prefence  of  the  teftatrix,  was  according 
to  the  ftatute  of  frauds  and  perjuries  .?  Baron  Price  held 
it  ill,  at  lent  affizes  at  Dfw??,  17  17.  Vin.  Abr.  tit.  Devife 
(N.  10.)  ca.  3.  p.  128. 

Lord  Keeper  IVright  held  a  publication  of  a  will  before 
three  witneflTes,  though  at  three  feveral  times,  good  with- 
in the  ftatute,  and  thought  the  writing  of  the  will  with 
the  teftator's  own  hand,  a  fufficicnt  figning  within  the 
ftatute,  though  not  fubfcribed  or  fealed  by  him ;  but 
doubted  whether  owning  the  fubfcription  to  be  his  was 
fufficient  :  But  the  validity  of  the  will  is  a  queftion  at 
law  and  therefore  ordered  it  to  be  tried.  Prec.  in  Chan. 
185.    Cook  V.  Parfons. 

If  a  man  draws  up  his  own  will,  and  fends  it  to  coun- 
fel  to  be  advifed  of  the  legality  of  it,  this  is  no  will, 
unlefs  it  has  a  publication  after  he  receives  it  back  from 
his  counfel.  If  after  his  will  came  from  counfel,  with 
alterations  made  by  counfel,  the  party  puts  his  feal  to  it, 
or  fubfcribes  his  name,  or  writes  upon  it,  this  is  my 
will ;  tho'  there  be  no  witnefles  to  it,  yet  this  is  a  good 
publi'cation  ;  becaufe  any  of  thofe  declare  his  intent,  that 
it  fhould  be  his  will :  And  tho'  it  had  no  formal  begin- 
ning, but  began,  Alfo  I  give  and  bequeath  ;  and  tho' 
there  be  blanks  for  the  narncs  of  fuch  perfons  as  he  faid 
he  had  made  a  leafe  or  feoffment  to,  to  perform  his  will, 
if  there  be  fuch  a  leafe  or  feoftment,  this  is  a  good  will, 
and  (hall  dire£t  thofe  perfon?,  to  whom  fuch  leafe,  i^c. 
is  made,  to  perform  all  things  according  to  the  direc- 
tions of  fuch  will.     Vin:  Abr.  tit.  Devife,  (N.  2.)    ca. 

16.  />■  119. 

If  a  teftator  figns  his  will,  but  delivers  it  as  his  a£i 
2nd  deed  ;  yet  this  will  be  a  fuiHcient  publication,  Vin. 
Abr.  tit  Devife,  (N.  7. J  ca.  13.  pi  125. 

An  uncle  having  devifed  his  eftate  from  his  nephew 
and  heir  at  law,  a  younger  brother  of  the  heir  at  law,  at 
the  uncle's  funeral,  fnatched  the  will  out  of  the  hands  of 
the  executor,  and  tore  it  in  many  fmall  pieces,  but  moft 
of  them  and  particularly  fuch  part  wherein  was  the  de- 
vife of  the  land,  were  picked  up  and  ftitched  together 
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again  :  And. on  a  bill  to  have  the  will  eftabllfhed,  it  v/.i$ 
decreed  that  the  devifee  (hould  hold  againft  the  heir,  and 
he  to  convey  to  him,  altho'  there  was  no  dire£l  proof 
made  that  the  heir  direfled  the  tearing  of  the  will.  2 
Vern.  441.  Haynes  v.  Haynes. 


5.  Of  re-publijhing  a  will;  and  what  fhall  amount  t»  a 
re-publication,  and  where  a  re-publication  Jhall  make  a  devife 
good. 

If  a  man  devifes  certain  lands,  and  after  aliens  the 
land  to  a  ftranger,  and  re-purchafes ;  and  after  flievvs  his 
intent,  that  the  faid  will  (hali  be  his  v/ill.  This  is  a 
new  publication,  and  the  land  fhall  pafs  by  the  devife. 
I  Vern.  330.  Hall  v.  Dunch. 

So  the  teftator's  faying  his  will  was  in  a  box  in  his 
ftudy  amounted  to  a  new  publication.  2  Vern.  209,- 
Cotton  V.  Cotton. 

If  a  man  feifed  of  lands,  devifes  all  the  lands  to  /.  S. 
and  afterwards  purchafes  the  manor  of  D.  and  afterwards 
writes  his  will  that  /.  D.  fhall  be  his  executor  ;  yes 
this  is  not  any  new  publication,  to  make  the  land  pafs. 
I  Roll.  Abr.  618. 

But  if  after  the  purchafe  of  the  manor  of  D.  he  deli- 
vers the  firft  will  as  his  will,  and  fays,  that  it  fhall  be 
his  will,  without  putting  any  words  tliereto  :  yet  ibis  is 
a  new  publication  to  make  the  lands  newly  purchafed 
pafs.      Id.  ibid.    I  Salk.  237. 

So  if  a  man  feifed  of  lands  in  D,  devifes  to  another^ 
by  his  will  in  writing,  all  his  lands  in  D.  and  after  piir- 
chafes  other  lands  in  D.  and  after  one  /.  S.  comes  to 
him,  and  requefts  him  to  give  him  the  buying  of  the 
lands  laft  purchafed  :  And  he  anfwers  him,  that  he  wiU 
not,  but  that' his  intent  was,  that  thofe  lands  fhould  go 
to  the  executoh  (t)ie  devifee  being  made  executor  by  the 
wiUJ  as  his  other  lands  (hould  :  And  after  tlie  devifor 
caufes  a  codicil  to  be  writ,  in  which  there  is  a  devife  of 
feveral  perfonal  things,  as  corn  and  implements  of^ouf- 
hold,  ahd  annexes  it  to  his  firft  will  :  And  after  dies 
without  other  publication  ;  yet  this  (hall  be  a  fti^cicM 
publication  to  make  the  lands  newly  pur-chafed  to  pafs 
by  the  will,  for  there' need  no  other  words  in  the  will 
than  there  were  before ;  and  his  intent  appears,  that.ic 
(hould  be  his  will,  by  the  annexing  the  codicil,  1  Roll, 
Abr.  618.   - 

But  if  a  man  has  ilTue  two  daughters  A.  and  B. 
and  he  devifes  lands  to  A.  and  to  the  heirs  of  her  bodjPj 
and  for  want  of  ilTue  to  B.  and  A.  dies  in  the  life-time 
of  the  teftator,  leaving  ifTue  j  tho'  after  the  teftator  an- 
nexes a  codicil  to  his  will,  and  thereby  difpofes  of  fome 
part  of  his  perfonal  eftate ;  yet  this  will  not  amount  to 
a  republication  of  the  will,  nor  give  any  title  to  the  if- 
fue of  A.  tho'  the  teftator  had  declared  in  his  will,  that 
B.  had  married  againft  his  confenr,  and  that  what  he 
had  given  her,  was  in  full  of  her  portion,  and  in  bar  of 
any  further  part  of  his  real  eftate.  1  Abr.  Eg.  Cafes 
407.   2.  Vern.  722.  Hutton  v.  Simpfon. 

It  has  been  doubted  whether  if  one  devifes  a  leafe  to 
his  daughter,  and  afterwards  renews  the  leafe,  and  after- 
wards adds  his  codicil  to  his  will,  without  taking  any 
notice  of  the  leafe,  whether  the  renewal  of  the  leafe  is  a 
revocation,  and  whether  the  adding  a  codicil  to  his  will  is 
a  re-publication.     2.  Vern.  209. 

It  has  been  faid,  however,  that  if  a  codicil  be  executed 
after  making  a  will  and  purchafing  lands,  it  will  amount 
to  a  republication,  and  pafs  the  land  purchafed  after  ma- 
king the  will,  and  that  it  was  fo  determined  by  all  the 
Judges  in  the  cafe  of  Acherley  and  Vernon  ;  which  fee  /«- 
j'ra,fed  ^  Unlefs  it  appears  he  had  his  real  eftate  under 
confideration,  5  Bac.  Abr.  516.  AISS.  Rep.  Gibfonv. 
R.ogers,   in    Cianc.  Trin.   23  Geo.  %. 

A.  having  given  a  legacy  inter  alia  to  his  fon  fofeph  ; 
Jofcph  died,  and  he  afterwards  had  another  Jofeph,  and 
then  by  a  codicil  to  his  wili,  confirming  his  will,  he  took 
notice,  that  fince  the  laft,  it  had  plefafed  God  to  give 
him  another  fon,  and  gave  him  a  fmaller  legacy.  Deter- 
mined, that  this  was  a  re-publication  of  his  will,  and  a- 
moii'nted  to  a  fubftituting  Jofeph  in  the  place  of  the  firftj 

and 
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and  gave  him  the  firft  legacy  as  well  as  the  fecoad.  JiJ6S, 
Hep.  Perkins  v.  AUckL-thivaiu. 

U  a  man  has  illue  three  fons,  J.  B.  and  C.  and  de- 
vifes  lands  to  B.  in  tail,  remainder  to  C.  and  B. 
has  iflue  two  fons,  and  dies,  and  after  the  devifor  fa)s, 
my  will  is  that  the  fons  of  B.  (hall  have  the  lands  de- 
viled to  their  father,  as  they  Ihouid  have  had  if  he  had 
lived,  and  had  died  after  ;  anJ  then  the  devifor  dies, 
Whether  this  fhould  amount  to  a  new  re-publication, 
dubitatur :  Two  judges  againft  two.  Cro.  £liz.  422. 
Fuller  V.  S^4iUr. 

If  /.  S.  has  iflue  two  fons,  IFilliam  and  Robert,  and 
Rebtrt  has  iflue  a  fon  named  Robert,  and  /.  S.  devifes 
lands  to  his  fun  Robert  and  his  heirs  ;  and  by  the  fame 
will  gives  his  grar.dfon  50/.  and  Robert  his  fon  die^; 
and  after  /.  S.  by  parol  re-publiQiing  his  will  ra)s,  RoLet t 
my  grandfon  (ball  take  by  my  will  as  Robert  my  fon 
(hould  have  done  ;  yet  the  grandfon  (hall  not  have  the 
lands,  for  lands  cannot  pafs  but  by  wril  in  writing;  and 
his  fon  Robert  cannot  import  his  grandfon  Robert,  efpe- 
pecially  when,  by  the  fame  will,  he  has  made  a  diftinc- 
tion  between  fon  and  grandfon.  The  judgment  to  the 
contrary,  given  by  three  J>idges  againft  the  opinion  of 
Scroggs,  in  the  Common  Picas,  is  faid  by  the  reporter 
to  have  been  rcverfed  in  B.  R.  (as  he  heard)  tho'  it 
was  argued,  tiiat  the  words  of  the  will  were  proper 
enough  to  pafs  the  lands  to  the  grandfon  ;  for  that  the 
addit  on  of  grand,  only  imported  a  diftinflion  between 
father  and  fon  while  living;  but  that  the  father  being 
dead  at  the  time  of  the  re-publication,  the  grandfon 
might  properly  be  defcribed  by  the  name  of  fon.  i  Lev. 
243.  Strode  V.  Berager.  I  Vent.  341.  2  Jones  135. 
Rtiym.  408. 

/.  5.  By  a  will  dated  17  Jan.  1711,  devifed  to  Al.  his 
wife  1000/.  per  annum  for  her  life,  to  iiTue  out  of  his 
real  eftate,  his  capital  mc(ruagc  at  H.  is'c.  to  his  fifter  E. 
200  /.  per  arm.  for  her  life  ;  and  1000  /.  to  L.  her  daugh- 
VtXy  for  her  portion  ;  and  after  other  legacies,  he  devifed 
the  refidue  of  his  real  and  :  erfonal  eftate  to  A.  B.  C.  D. 
and  F.  and  their  heirs,  executors  and  admin iftrators,  on 
truft  to  veft  the  refidue  of  hii  perfonal  eftate  111  lands  of 
inheritance;  and  that  bis  truftees  (liould  ftand  feifed 
and  poirelTed  of  his  real  and  perfonal  eftate  to  the  ufes 
of  bis  will,  during  his  wife's  life  ;  and  alter  her  deceafe, 
if  be  (Voujd  die  without  ilTue,  to  the  intent  that  his  free- 
hold and  lesfehold  eftate,  and  the  lands  to  be  purchafed 
Oiould  be  fettled  to  the  ufe  of  the  defendant  G.  for  ninety- 
nine  years  ;  then  to  his  firft  and  other  fons  in  tail  male, 
isfc.  I.  S.  purchafed  feveral  fee-farm  rents,  aftart  rents, 
and  other  lands  and  tenements,  and  then  by  a  codicil, 
2d  February  1 7 20,  being  two  days  before  his  death,  be 
recites  that  he  made  a  will,  dated  17th  Jan.  1711,  and 
then  fays,  "  I  hereby  ratify  and  confirm  the  faid  will, 
except  in  the  alterations  hereafter  mentioned.  The  por- 
tion to  my  niece  L,  (hall  be  made  up  6000  /.  and  what 
I  have  given  to  my  fifter  and  niece,  (hall  be  accepted  by 
them  in  fasisfadlion  of  all  they  may  claim  out  of  my  real 
and  perfonal  eftate,  and  on  condition  they  releafe  all  right, 
taV.  to  my  executors  and  truftees  in  my  will  named  ;  and 
thus  having  provided  for  my  fifter  and  niece,  I  devife  all 
the  lands  by  me  purchafed  fince  my  will,  to  my  truftees 
and  executors  in  my  will  named,  to  the  fame  ufes,  and 
fubjccft  to  the  fame  trulls  to  which  I  have  mentioned  to 
devife  the  manor  of  H.  and  the  bulk  of  my  eftate  ;  and 
I  revoke  that  part  of  my  will,  whereby  I  appoint  A.  B. 
and  C.  three  of  my  truftees,  in  my  will,  and  I  defire 
K.  and  N.  to  be  two  of  my  truftees,  and  devife  my  faid 
real  eftate  to  them  accordingly."  Lord  Alacclcsjield,  20th 
Nov.  1723.  decreed,  that  the  will  was  confirmed  by  the 
codicil  ;  that  /.  S.  figning  and  publifhing  his  codicil  in 
the  prefence  of  three  witnefi'es  was  a  re- publication  of 
bis  will,  and  both  together  made  but  one  will  ;  and  by 
the  faid  will  and  codicil,  his  fee-farm  rents,  afl'att  rents, 
and  land.':,  contradled  to  be  purchafed,  and  all  his  real 
and  perfonal  eftate  (except  the  copyhold  purchafed  before 
his  will)  did  well  pafs.  On  appeal  to  the  lords,  the  de- 
cree was  afliimed.  Com^Hs'i  Rep.  381.  Aihcrley  v.  Ver- 
non. 

Vol.  II.  N*^.  136. 
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It  was  determined  upon  the  opinion  of  ail  the  judges, 
that  if  a  will  be  made,  and  afterwards  another  will  with- 
out cancelling  the  former;  and  then  by  an  a6l  fubfequent 
to  both,  the  firft  will  be  confirmed,  the  limitations  in 
that  will  fo  confirmed,  will  take  place  :  And  alfo  that  if 
there  are  two  inconfiftent  wills  of  the  fame  date,  neither 
of  which  can  be  proved  to  be  laft  executed  ;  they  are 
both  void  by  the  Common  law  for  uncertainty^  and  will 
let  in  the  heir  at  law:  Alfo  that  although  the  wills  are 
dated  the  fame  day,  the  limitations  may  take  place  if 
they  are  confiftent  in  both,  to  the  difinherifon  of  the 
heir  at  law:  And  upon  this  opinion,  the  order  appealed 
from,  which  was  adifmiftion  of  the  plaintifPs  bill  in  the 
court  of  Exchequer  in  Ireland,  was  confirmed  in  favour 
of  lord  Anglefey,  by  the  houfe  of  lords.  5  Bac.  Abr.  5174 
MS.  rep.  Phips  V.  Anglefea  in  Dim.  proc.  June  175 1. 
See  the  printed  copy. 

6.  TVhat  Jhall  be  a  fufficient  proof  of  a  will ;  and  in  what 
cafes  devifees,  legatees  and  creditors  may  be  admitted  to 
prove  a  will. 

A  written  will,  when  it  is  written  with  the  teftator's 
own  hand,  proves  itfeif,  and  therefore  needs  not  the 
help  of  witnefTes  to  prove  it;  and  for  this  caufe,  if  a 
man's  will  be  found  written  fair  and  perfefl,  with  his 
own  hand,  after  his  death,  although  it  be  not  fubfcribed 
with  his  name,  fealed  with  his  feal,  or  have  any  witneflcs 
to  it,  if  it  be  known  or  can  be  proved  to  be  his  hand,  it 
is  held  to  be  a  good  teftament,  and  a  fufficient  proof  cf 
it  felf  ;  but  if  it  be  fealed  with  his  feal,  and  fubfcribed 
with  the  name  of  the  teftator,  and  can  be  proved  by  wit- 
nefTes, it  is  more  authentick  ;  and  when  it  is  found 
amongft  the  choiceft  evidences  of  the  teftator,  or  faft 
locked  up  in  a  fafe  place,  it  is  the  more  efteemed ;  for  if 
it  be  written  in  another  hand,  and  the  teftator's  hard 
and  feal,  or  one  of  them,  not  to  it,  although  it  be  found 
in  fuch  a  place  as  before,  yet  fome  proof  will  be  expefled 
of  it  further  by  witnefTes  in  that  cafe ;  and  if  a  writing  be 
found  under  the  teftator's  own  band,  yet  if  it  be  but  a 
fcribbling  writing,  written  copywife,  with  a  great  dif- 
tance  between  every  line,  without  any  date,  in  ftrange 
charaders,  with  many  interlineations,  and  lying  amongft 
his  void  papers,  or  tbe  like  :  This  will  not  be  efteemed  a 
fufficient  will,  nor  a  good  proof  of  it,  but  it  (hall  be  ac- 
counted rather  a  draught  or  image  of  the  teftator's  will, 
for  a  direflion  to  him  after  to  make  his  will  by  ;  and  yet, 
if  it  can  be  .proved  that  the  teftator  did  declare  himfelf 
that  this  (hould  be  his  will,  this  will  be  a  good  will,  and 
a  good  proof  of  it.  Swinb.  part  i,.feP..  28.  and  part  7. 
fea.  13. 

If  it  be  proved,  that  the  teftator  faid  his  teftament  was 
in  fuch  a  fchedule,  in  the  hands  of  J .  S.  and  J.  S.  pro- 
duces a  writing,  depofing  it  to  be  the  fame,  tfiis  is  a  fuf- 
ficient proof:  But  if  he  fays  withal,  it  is  written  with  bis 
own  hand,  then  it  feems  fome  other  proof,  as  by  comp»^ 
ring  hands,  or  the  like,  that  it  is  his  hand  wherein  it  is 
written,  will  be  expected.     Id.  ibid. 

If  the  witnefles  will  prove  the  writing  produced  to  be 
the  laft  will  of  the  teftator,  or  that  he  faid  it  was,  or  it 
(hould  be  his  laft  will,  or  that  it  was  the  fame  writing 
that  was  (hewed  to  them,  and  whereunto  they  are  wit- 
nefles, although  they  never  heard  it  read,  or  fet  their 
bands  to  it,  it  is  a  fufficient  proof.     Id.  ib. 

Where  there  is  no  queftion  or  oppofition  moved  or  had 
about  or  againft  a  will,  there  the  oath  of  the  executor 
alone  is  efteemed  a  fufficient  proof  of  it ;  and  in  that  cafe 
regularly  no  other  proof  is  required  ;  and  where  more 
proof  is  necefTary,  it  is  in  tbe  difcretion  of  the  ordinary 
what  proof  to  admit  and  allow  :  And  thofe  witnefTes,  for 
number,  nature  and  quality,  or  fuch  other  proof  that  be 
deems  and  accepts  for  fufficient,  is  fufficient  ;  and  the 
will  fo  proved  by  fuch  witnefTes,  or  fuch  other  proof,  is 
fuificiently  proved.     5  Bac.  Abr.  519. 

All  perfons,  male  and  female,  rich  and  poor,  are 
efteemed  competent  witneflies  to  prove  a  will,  fave  only 
fuch  as  are  infamous,  as  perjured  perfons,  and  the  like; 
and  fuch  as  want  underftanding  and  judgment,  as  chil- 
dren, infants,  and  the  like ;  and  fuch  as  are  prefumed  to 
9  ^i  bear 
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bear  affeflion,  as  kindred,  tenanis,  fervants,  and  (lie 
)ike.  A  legatee  is  reputed  a  comperent  witnefs  lo  prove 
any  other  part  of  the  will  but  his  own  legacy,  or  lo  prove 
any  thing  againft  himfclf  touching  his  own  legacy,  but 
not  otherwil'e  ;  and  therefore,  wheie  iJiere  are  two  wit- 
refies  of  a  will,  wberein  either  of  them  have  fomcwhat 
bequeathed  unto  himfelf,  this  will  cannot  be  fufficientty 
proved  for  thofe  legacies,  but  for  the  reft  of  the  will  it 
may  be  fuiHciently  proved,  Swinb.  part  4.  feiT.  24.  Bat 
fee  Pjjh-a. 

Where  a  teftator  by  his  will  devifed  lands,  and  gave  to 
the  wife  of  John  Ha'tles  an  annuity  of  20/.  a  year  to  her 
fole  and  feparate  ufe;  and  to  'J.  Haih'S  and  his  wife  each 
of  them  a  legacy  of  10  /.  and  charged -his  wh"!e  real  and 
petfonat  eftate  witli  the  payment  of  all  his  legacies  and 
annuity,  jf.  Hades  was  one  of  the  fubfcribing  whneffes 
to  this  will.  The  legacies  and  fatisfa£tion  for  the  an- 
nuity were  tendered  and  refufed  ;  and  the  queftion  now 
was  on  a  fpecial  verdiS,  whether  this  will  was  good  and 
uell  attefted  within  the  ftatute  of  frauds  and  perjuries? 
The  court  were  of  opinion,  that  the  will  was  not  pro- 
perly atiefteJ,  as  Hailes  was  interefted,  and  therefore  not 
a  credible  witnefs  ;  and  gave  judgment  for  the  plaintiff, 
the  tcftator's  heir  at  law.  5  Ba:.  Abr.  519.  AISS.  Rep. 
Anjljv.  Do-wfmg,  Mich.   1746.  B.R. 

VVitneffes  have  been  examined  to  prove  the  teft^ator's 
intent.     %Ld.  Royn.  1326.      Cllffe   &    al'    v.    Gibbcns 

The  probate  of  a  will  cannot  be  controverted  at 
Common  law.  Ld.  Raym,  262.  Sir  Richard  Raine's 
cafe. 

A  recital  of  a  will  in  a  copyhold  admittance  is  evi- 
dence againft  any  but  the  heir.      Id.  735. 

^  If  the  probate  or  regifter  of  a  will  bei^vidence  to 
prove  a  pedigree.     Id.  745 
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ifc.  made  on  or  before  the  24  June  1752,  ta  whom 
any  legacy  is  or  (hall  be  thereby  given,  whether 
charged  upon  lands,  tenements  or  hereditaments,  or  not; 
and  fuch  perfon  before  he  fhall  give  his  tetlimony  con- 
cerning the  execution  of  fuch  will,  off.  fhall  have  been 
paid,  or  have  accepted  or  releafed,  or  fliall  have  refufed 
to  accept  fuch  legacy  or  bequcft,  upon  tender  made 
thereof;  fuch  perfon  fliall  be  admitted  as  a  witnefs  to  the 
execution  of  fuch  will,  (s'c.  within  the  intent  of  the  faid 
adh  Provided  that  in  c^ife  of  tender  and  refufal,  fuch 
legatee  fhall  in  no  wife  be  intitled  to  fuch  legacy,  but 
fliall  be  barred  from  his  legacy,  and  in  cafe  of  acceptance, 
fuch  legatee  (hall  retain  his  legacy,  which  (hall  have  been 
fo  paid,  fdtiified  or  accepted,  notwithftanding  fuch  will 
or  codicil  fhall  afterwards  be  adjudged  to  be  void.  That 
in  cafe  a  legatee,  &c.  who  hath  attefted  the  execution 
already  made,  or  which  fhall  be  made  on  or  before  the 
24^/;  oijune  1752,  ftiall  die  in  the  teftator's  life-time,  or 
before  he  fhall  have  received  or  releafed  or  lefufed  (on 
tender)  his  legacy,  fuch  legatee  fliall  be  a  legal  witnefs  to 
the  execution  of  fuch  will,  ^c.  within  the  intent  of  the 
faid  afl  of  29  Car.  2.  Provifo,  that  the  credit  of  every 
fuch  witnefs  fo  attefting,  {iff.  and  all  circumftances  re- 
lating thereto,  fhall  befubjedt  to  the  confideration  and  deter- 
mination of  the  court  and  the  jury  before  whom  any  fuch 
witnefs  (hall  be  examined,  or  histeftimony  or  atteftation 
made  ufe  of;  or  of  the  court  of  Equity  in  which  his  tef- 
timony  or  atteftaiion  (hall  be  made  ufe  of;  in  like  man- 
ner as  the  credit  of  witneffes  in  other  cafes,  ought  to  be 
confidered  of  and  determined.  No  perfon  to  whom  any 
beneficial  eftate,  inteieft,  gift  or  appointment,  fliall  be 
given  or  made,  which  is  thereby  enafled  to  be  null  and 
void,  or  who  fliall  have  refufed  to  receive  any  fuch  lega- 
cy or  tender  as  aforefaid  ;  and  who  fliall  have  been  exa- 
mined as  a  witnefs  concerning  the  execution  of  fuch  will 


According   to  Hdt  Cii.  J.   the  regifter's  book  is  good  ,  or  codicil,  (hall,  after  he  (hall   have  been  fo  examined, 

evidence  to  prove  a  will  concerning  lands,    i  Ld.  Raym.  demand  or   take   polTeflion  of,  or  receive  any  profits  or 

731.     St  .Leger  V.  Adams.  benefit  of  or  from  any  fuch  eftate,  £5" f.  given  by  any  fuch 

One  of  the  fubfcribing  witnelTes  to  the  atteftation  of  \  will  or  codicil,  or  demand,  receive  or  accept  from  any 


a  will,  having  an  annuity  devifed  to  his  wife,  was  held 
not  to  be  a  ciedible  witnefs  within  the  ftatute.  2  Str. 
1253.      Holdfajl  on  dem.  of  Anjly  v.  Davufing. 

Parol  evidence  is  not  admitted  to  contradiifl  the  words 
of  a  will.  Id.  i26t.  Loufictd  v.  Stonehom,  and  Caf.  Temp. 
Talbot,   Brown  v.  Schin,  240. 

A  proof  of  a  will  cannot  be  made  againft  a  man  by 
confeflion  of  his  own  witnefs.  1  Ld.  Raym.  730.  Pyke 
V.   Crouch. 

Executor  may  be  fued  fjr  a  legacy  where  he  proves 
the  will,  tho'  he  does  not  live  in  that  diocefe.  Id.  847. 
Edgwortb  V.  Smalridge. 

]Ji4t  devifees,  legatees,  and  creditors,  are  now  made 
competent  witnefles  to  wills,  for  by  tbeafl  of  the  25  Geo. 
2.  c.  6.  for  avoiding  and  puttirg  an  end  to  certain  doubts 
and  queftions,  relating  to  the  atteftation  of  wills  and  co- 
dicils, concerning  real  eftates,  in  that  part  of  Great  Bri- 
tain called  England,  and  in  his  Majefty's  colonies  and 
plantations  in  America,  it  is  cnadted.  That  any  perfon 
(hall  atieft  the  execution  of  any  v.-ill  or  codicil,  which 
(hall  be  made  after  the  24th  of  June  1752,  to  whom 
any  beneficial  dcvife,  kgacy,  eftate,  intereft,  gift  or  ap- 
pointment of,  or  affi:£ling  any  real  or  perfonal  eftate, 
other  than  except  charges  on  lands,  tenements,  or  here- 
ditaments, for  payment  of  any  debt  or  debts,  ftiall  be 
theicby  given  or  made,  fuch  devife,  i£fc.  or  appointment, 
(ball,  fo  fai  only  as  concerns  fuch  perfon  attefting  the  ex- 
ecution of  fuch  will  or  codicil,  or  any  peifon  claiming 
under  him,  be  utterly.  nuU  and  void  ;  and  fuch  perfon 
(hall  be  admitted  as  a  witnefs  to  the  execution  of  fuch 
will  or  codicil,  within  the  intent  of  the  ad  0(29  Car,  2, 
notwithftanding  fuch  devife,  ijc. 

_.  And  it  is  alfo  enacted,  I'liat  in  cafe  by  any  will  or  co- 
.(li'cil  made  or  to  be  made,  any  lands,  tenements,  or  heredita- 
ments are  or  (hall  be  charged  with  debts  ;  and  any  cre- 
oitcr  whofe  debt  is  fo  charged,  hath  atieftcd,  or  (hall 
aitcft,  the  execution  of  fuch  will  or  codicil,  fuch  creditor 
fliall  be  admitted  as  a  w'tnefs  to  the  execution  of  fuch 
will  or  codicil,  within  the  intent  of  the  faid  aft.  That 
if  any  perfon  hath  attefted  the  execution  of  any  will  al- 
teady  made,  or  (hall  attcft  the  execution  of  any  will. 


perfon,  any  fuch  legacy  or  bequeft,  or  any  fatisfa<3ion  or 
compenfation   for  the  fame,  in   any   manner,  or   under 
any  colour,  or  pretence  whatfoever.     This  a£l  not  to  ex- 
tend to  the  cafe  of  any  heir  at  law,  or  of  any  devifee  in  a 
prior  will  or  codicil  of  the  fame  teftator,  executed  and 
attefted  according  to  the  atft  of  29  Car.  2.  or  any  perfon 
claiming  under  them  refpetftivel)',  who  has  heen    in  quiec 
pollt:fl)on   for   two  years   next  preceding  the  tth  of  May 
1751  ;  as  to  fuch    lands,   tenements,  or  heredftaments, 
whereof  he  has  been  in  quiet  pofl'effion  as  aforefaid.     This 
adt   not   to  extend  to  any  will  or  codicil,  the  validity  ont 
due   execution   whereof  hath   been   contefted  in   law  oic 
equity  by  the  heir  of  fuch  dcvifor,  or  devifee,  in  any  fuch 
prior  will  or  codicil  fo  contefted,  or  any  part  thereof,  or 
for   obtaining  any   codicil   for   recovering  the  lands,  fe^A* 
mentioned  to  be  devifed  in  any  other  judgment,  or  decree 
relative  thereto,  on  or  before  the  faid  bth  of  May  175 1, 
and  which  has  been  already  determined  in  favour  of  fuch 
heir  at  law,  or  devifee  in  fuch  prior  will  or  codicil,  or  any 
perfon  claiming  under  them  refpeiEfively,  or  which  is  ftill 
depending,  and    has  been  profecuted  with  due  diligence  ; 
but   the  validity  of  every    fuch  will  or  codicil,  and  the 
competency  of  the  witnefTes  thereto,  fhall  be  adjudged  and 
determined  in  the  fame  manner  as   if  this  atSl   had  never' 
been  made.     No  pofTefTion  of  any  heir  at  law,  or  devifee 
in  fuch  prior  will  or  codicil  as  aforefaid,  or  of  any  perfon 
claiming   under  them    refptflively,    which   is    confiftent 
with,  or  may  be  warranted  by  or  under  any  will  or  codi- 
cil attefted  according  to  the  intent  of  this  adt,  or  where 
the  eftjte  defcended  or  might  have  defcended  to  fuch  heir 
at  law,  till  a  future  or  executory  devife  by  virtue  of  any 
will  or  codicil  attefted  according  to  this  a£f,  (hould  or 
might  take  effefl,  (hall  be  deemed  to  be  a  pofle/fion  with- 
in  the  intent  of  the  claufe  heiein  laft  contained.     This 
Z&.  fliall  extend  to  fuch  of  the  Briiijh  colonies  in  America, 
where  the  29  Car.  2.  is  by  adt  of  afTembly  made,  or  by 
ufage  received  as  a  law;  or  where  by  adt  of  afiembty  or 
ufage,   the  atteftation  and  fubfcriptioii  of  a  witnefs  or  wit- 
nefTes,  ate  made  neceflary  to  devifcs  of  lands,  t?f.   Aiid 
(ball  have  (he  fame  force  and  «fii>'ii  in  the  conftiud^ion  of. 
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or  for  the  avoiding  of  doubts  upon  the  faid  zQs  of  alTem- 
biy,  and  laws  of  the  faid  colonies,  as  the  fame  ought  to 
have  in  the  conftru6lion  of,  or  for  the  avoidins^  doubts, 
upon  the  faid  a£t  in  Er:gland.  Provided  always,  that  as 
to  the  cafes  ariling  in  any  of  the  faid  colonies,  no  fuch  de- 
vife,  legacy,  or  bequeif  aforefaid,  fhail  be  made  null  and 
void  by  virtue  of  this  aft,  unlefs  the  will  or  codicil  where- 
by fuch  dcvife,  kJc.  fhall  be  given,  fhall  be  made  after 
March  I.  1753. 

A  fpecial  verdift  upon  a  will  of  land,  dated  the  14th 
of  May  1750  ;  and  a  codicil  of  the  fame  date,  made  by 
JVolter  Chetvjynd  late  of  Grendon,   Efq  ; 

The  fpecial  verdidt At  which  day,  before  our  Lord 

the  Kii'g  at  Wejlm'inller  come  as  well  the  faid  JVtlliam 
JVyndham.,  Malachi  Linden,  Catherine  Lindon,  Thomas 
Stephen!,  alias  iValter  Paris  alias  IValter  Chetwynd,  Sufan- 
nah  Blacknell,  Henry  Permtt,  George  Huddlejon  and  "James 
Crofts  by  tr.eir  attorney,  as  the  faid  IVilliam  Henry  Chet- 
wynd bv  his  attorney.  And  the  jurors  t^c.  being  fum- 
moned  is'c.  do  come  l^c.  and  being  elefted  (^c.  do  find, 
as  to  the  firft  ifTue  joined  between  the  faid  parties,  that 
the  faid  JValter  Chelwynd  wis,  at  the  time  of  malting  the 
faid  writings  importing  to  be  his  lafl  will  and  codicil,  of 
found  mind.  As  to  the  third  iflue,  they  find  that  the 
teftator  did  not,  by  the  faid  writing;  importing  to  be  his 
laft  will,  devife  to  the  aforefaid  IFiiUam  P^yndham  and  his 
heirs  anv  lauds  or  tenements  in  the  county  of  IVarvjick, 
in.truftor  for  the  benefit  of  the  faid  'Thomas  Stephens,  alias 
ff^aker  Paris  alias  Walter  Chetwynd.  And  as  to  the  fourth 
iflue,  the  jury  find  that  the  teftator  did  not,  by  the  faid 
yrriting  importing  to  be  his  lalt  will,  dcvife  to  the  faid 
Catherine,  now  Catherine  Lindon  the  wife  of  the  faid  Ma- 
lathi  Linden,  an  annuity  of  200/.  by  the  year,  for  the 
term  of  her  natural  life.  And  as  to  the  fecond  iflue,  the 
jury  find  that  the  teflator  was  in  his  life-time  feifed  in  fee 
of  certain  lands,  tenements,  tJV.  in  the  feveral  counties 
of  Warwick  and  Stafford,  of  the  yearly  value  of  31 00/. 
and  being  fo  thereof  feifed,  he  the  faid  Walter  Chetwynd, 
in  his  life- time,  figned,  fealed  and  pubhlhed  a  certain 
paper  writing  bearing  date  the  14/A  day  of  May  1750, 
purporting  to  be  his  laft  will  and  teftament,  and  iike- 
wife  another  paper  writing  purporting  to  be  a  codicil 
indorfed  on  the  faid  liift  mentioned  paper  writing, 
and  of  the  fame  date;  (which  will  and  codicil  it 
fets  out  in  hac  verba  ;)  and  in  the  former,  there  is 
a  charge  upon  the  relidue  of  his  real  and  perfonal  eftates, 
for  the  payment  of  all  his  jufl  debts,  legacies,  and 
incumbrances:  And  that  the  faid  paper  writings  were, 
fofianed,  i^c.  by  the  faid  Walter  Chetwynd  in  the  prefence 
of  Stafford  Squire,  Robert  Baxter,  and  Joftah  Higden 
who  iikewife  attefted  the  fame  at  his  requelf,  in  his  pre- 
fence, and  in  the  prefence  of  each  other.  And  they  fur- 
ther find  that  the  (aid  Stafford  Squire  and  Robert  Baxter, 
b^ing  attornies  at  law,  were  in  or  about  the  year  1747, 
employed  by  the  faid  Walter  Chetwynd  to  folicit  a  private 
aft  of  parliament  "  for  fale  of  the  eftates  late  of  Henry 
Fleetwood,  Efq ;  deceafed,  in  the  county  of  Lancafler, 
for  raifing  money  to  difcharge  incumbrances  afFeding  the 
fame,  is"*:."  And  that  the  faid  Stafford  Squire  and  Robert 
Baxter  chargtA  the  faid  Walter  Chetwynd  debtor  in  their 
books,  for  the  fees  and  expences  of  paffing  the  faid  a£l : 
And  which  charge  continued  fo,  until  and  after  the  death 
of  the  faid  Walter  Chetwynd.  And  tliat  at  the  faid  lime 
of  the  faid  figning,  fealing  and  publilhing  of  the  faid  feve- 
lal  paper  writings,  and  alfo  at  the  time  of  the  death 
of  the  faid  Waller  Chetwynd,  there  was  due  and  ow- 
ing to  the  faid  S.  S.  and  R.  B.  for  the  faid  bufinefs 
done,  the  fum  of  318/.  and  that  fome  time  after  the 
death  of  the  faid  Walter  Chetwynd,  the  faid  S.  S.  and 
R.  B.  delivered  a  bill  for  palling  the  faid  adl  to  the  truf- 
tees  nominated  and  appointed  in  and  by  the  faid  aft  of 
parliament  for  the  purpofes  therein  mentioned  :  And  after- 
wards, and  before  the  examination  of  the  faid  S.  S.  and 
R.  B.  in  this  caufe,  the  faid  S.  S.  and  R.  B.  received  from 
the  faid  truftees,  at  feveral  different  times,  feveral  fums, 
amoMnting  in  tlie  whole  to  302/.  ^s.  Sd.  and  that  the 
faid  truftees  were  willing  to  have  paid  the  remainder,  ii 
it  bad  not  been  for  a  mifcalcuiaiion.  And  the  jury  fur- 
ther find  that  in  the  fa'd  privaie  aft  o.f  parliament  there  is 
contained  a  certain  claufc  for  payment  of  the  expences 
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attending  the  faid  bill :  (which  claufe  they  find  in  hat 
verba.)  They  further  find  at  the  timeof  tlie  figning,  feal- 
ing, publiftiingandattefting  the  faid  paper  wiitings,  there 
was  a  current  account  open  and  fubfifting  between  the  faid 
S.  S.  and  R.  B.   and  the  faid  Walter  Chetwynd  for  other 
bufinefs  exclufive  of  the  expences  of  paffing  the  faid  pri- 
vate zQ.  :  On  the  balance  of  which  account,  if  ftated  at 
that  lime,   the  faid  S.  S.  and  R.  B.  were  indebted  to  the 
hid  Walter  Chetwynd  in  the  (vm  of  1 2^  I.   14^.  10.  They 
further  find   that  at  the  faid  time  ot  the  attefting  of  the 
faid  writings  and  alfo  at  the  time  of  tlie  death  of  the  faid 
Walter  Chetivynd,  there  was  due  and  owing  from  him  to 
the   faid  Joftah  Higden,  his  apothecary,  the  fum  of  18/. 
5r.  ^d.  on  limple  contraft:    Eleven  pounds  whereof  were 
fo  due  on  the  25^^  of  December  1749,  and  before  the  laffc 
ficknefs  of  the   faid   Walter  Chetwynd.     They   alfo  find 
that   the  faid  Walter  Chetwynd  died  on  the   \ith  of  M,iy 
1750,  wiihout  iffue,  and    feifed,  iJc.  and   that  the   faid. 
William  Henry  Chetivynd  is  the  only  brother  and  heir  at  law 
of  the  faid  Walter  Chetivynd.     They  further  find  that  his 
real   eftate  at  the  time  of  figning,  &c.  and  alfo  at  the 
time  of  his  death,   was  fubjeft  to  ceitain  mortgages  i.iade 
thereof,   by  the   faid   Walter  Chetwynd,  to  the  amount  of 
igoooA  and  of  5000/.  more,  made  by  the  faid   Walter 
Chetwynd's  late  father.      And  that  the  faid  Walter  Chet- 
wynd owed  at  the  time  of  his  death,  by  bonds,  the  fum  of 
ibool.   and  by  fimple  contrafts  2874  /.  and  that  his  per- 
ianal eftate  then  amounted  to  13972,  and  was  fufficient 
to  pay  all  the  fimple  contraft  debts  and  bond  debts  of  the 
Lid  Walter  Chetwynd.   And  that  the  feveral  real  eftates  fo 
in  mortgage  were  of  value  more  than  fufficient  to  fatisfjr 
the   feveral  incumbrances  aftcfting  the  fame.     The  jury 
further  find  that  on  the  2d  of  Auguji  1750,   the  faid  Wil- 
liam Henry  Chetwynd  filed  his  bill  in  Chancery  againft  the 
faid    William  Wyndham,  &c.   for  the  obtaining  a  decree 
and  recovery  of  the  faid  lands,  fcfc.  and  thereby  contefted 
the  validity  and  due  execution  of  the  faid  paper  writings. 
That  anfwers  were  put  in,  and  amendments  made  to  the 
bdl ;  and   other  anfwers  put  in:  And  the  faid  William 
Henry  Chetwynd  profecuted   the   faid   fuit   in  Chancery 
with  all  due  diligence.      The  jury  further  find  that  the 
(aid   William  Wyndham,  as   executor   of  the  faid  Walter 
Chetviynd,  paid  to  the  faid  Joftah  Higden  the  faid  fum  of 
18  /.  5  f.  5  d.  after  the  death  of  the  faid  Walter  Chetwynd^ 
and  before  the  examination  of  the  faid  Joftah  Higden  in 
this  caufe  :  And  that  the  faid  J.  H.  had  not,  at  the  time 
of  his  examination  in  this  caufe,  any  demand  upon  the 
faid   Walter  Chetwynd.     But   whether    upon    the  whole 
matters  aforefaid  by  the  jurors   in   form  aforefaid   found, 
the  faid   paper   writings  or  either  of  ihcm   were  or  was 
duly  executed  by  the  faid  Walter   Chetwynd,  (o  as   to  pafs 
lands  or  tenements,  or  not,  the   faid  jurors   are  wholly 
ignorant:   And  therefore  pray  the  advice,  i^c.  i^c.  This 
cafe  was  argued  twice;  firft,  on  Friday  the  fixth  of  A'lcy 
laft,   by  Sir  Richard  Lloyd  for  the  plaintiff,  and  Mr.  Clay- 
ton  for  the  de(endant ;  and   again,  on  Friday  the    18th 
Inft.   by   Mr.  Serjeant   Prime   for  the  plaintiff,  and  Mr. 
Norton  for  the  defendant.     The  principal  objeftion  infift- 
ed   upon  by  the  counfel  for  the  defendant,    was  "  That 
fubfcribing  witiiefTes  to  the  will  were  not,  at  the  time  of 
their  atteftation,  credible  witne(res  ;"  And   confequently, 
this   was  not  a  good  will  of  lands,   within  the  ftatute  of 
29  Car.  2.  cap.  3.   for  prevention  of  frauds  a.^d  peijuriesj 
as  not  being  attefted  by  3  credible  witnefles.     Iti  proof  of 
which,  they  urged  many  arguments,  and   reafoned   from 
feveral  cafes :  And,  amongft  others,  they  cited  two  cafes 
as  in  point ;  viz.   Hilliard  v.  Jennings,   rejiorted  in  1  Ld. 
Raym.  505.   Comyns  92,   Carthew  514,  and  Cafes  in  B.R. 
temp.  W.  3.  page  277  ;  and   HoldfaJl  ex   dim'    AnJley  et 
ux'  V.  Dowfing,  2  Strange  1253. 

But  it  would  be  unnece(rary  to  prefix  either  the  argu- 
ments of  the  counfel,  or  the  authorities  upon  which  they 
relied;  as  lord  Mansfield  ente^-ed  into  the  cafe  fo  very 
minutely,  in  delivering  the  opinion  of  the  court  upon  it. 
After  the  court  had  taken  fome  time  to  confider  of  it, 
they  all  agreed  that  the  will  was  duly  attefted  by  three 
credible  wjtneffes.  And  now  lord  Mansfeld de\\\e:ed  the 
opinion  of'^the  court,  to  the  following  effeft. 
1  The  doubt  made  by  this  fpecial  verdift  fprung,  after 
the  caufe  of  AnJfy  v.  Dowfing,  out  of  the  general  queftion 

then 
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then  much  agitated,  "  Whether  a  benefit  given  to  a  fub- 
fcribing  witnefs  by  the  will,  cither  under  a  general  or 
particular  defcription,  ftiould  annul  his  atteftation,  as  at 
the  time  of  his  fubfcnbing;  and  make  the  will  wholly 
and  abfolutely  void,  for  want  of  form,  as  much  as  if  he 
had  never  attefted  at  all  ;  though  at  or  after  the  tefta- 
tor's  death,  he  might  be  difinterefted,  and  competent  to 
be  examined  in  fupport  of  the  will." 

This  general  point  is  the  bafis  of  the  obje(flion  to  thefe 
fubfcribing  vvitnefTes.  Unlefs  the  defendaat  can  fuppoit 
it  he  has  no  ground  to  ftand  upon  :  But  though  hefhould 
fucceed  in  the  general  propofition,  the  application  to  this 
cafe  may  fail,  from  the  particular  circumftances,  and  the 
kind  of  benefit  objected, 

Thequertion  does  not  depend  upon  the  conftrudion  of 
any  words  of  the  flatute.  The  ftatute  is  filent  as  to  the 
capacity  of  the  witnefles:  It  declares  no  incapacity;  it 
requires  no  qualification. 

The  epiihet  "  credible"  has  a  clear  precife  meaning. 
It  is  not  a  term  of  art  appropiiaied  only  to  legal  notions  ; 
but  has  a  fignification  univerfally  received.  It  is  never 
ufed  as  fynonymois  to  competent.  When  applied  to 
teflimony;  it  ptefuppofes  the  evidence  given. 

After  the  competence  of  a  witnefs  is  allowed,  the  con- 
fidera'.ion  of  his  credibility  arifes :  And  not  before.  Per- 
fons  undoubtedly  credible  cannot  be  witnefles,  under  par- 
ticular circumftances :  Perfuns  maniieftly  incredible  may 
be,  and  often  are  witnefles. 

In  ads  of  parliament  which  dire<S  convifllons  upon  the 
oaths  of  witnefTes,  the  epithet  "  credible"  is  added  ;  but 
by  no  means  intended  to  fignify  "  competent :"  That  is 
implied  in  the  term  "  witnefs."  But  it  is  intended,  (from 
abundant  caution,)  to  declare,  that  though  competent 
witnefTes  fwear  pofitively,  their  credibility  is  to  be  weigh- 
ed :  And  if  the  magiftrate  thinks  the  evidence  not  credible, 
he  ought  not  to  convi(5t. 

In  this  fenfe,  it  was  very  unnecefTary  to  add  the  epi- 
thet, here,  to  fubfcribing  witnefles.  And  yet,  to  make 
the  efTential  folemnity  of  the  will  depend  upon  the  credi- 
bility of  the  fubfcribing  witnefles,  is  (b  abfurd  ;  that  their 
credibility  has  always  been  held  to  make  no  part  of  the 
neceflTary  form. 

If  they  all  fwear  that  the  teftator  did  not  execute ;  if 
they  had,  at  the  time,  the  worll  characters,  and  had  corn- 
mined  the  moft  infamous  anions  ;  yet  their  atteftation 
anfwers  the  neccfl^ry  form  :  becaufe  the  teftator  meant  to 
comply  with  the  law,  and  might  not  know  them  to  be 
bad  men. 

The  third  rule  or  caution  in  making  wills,  given  at 
the  end  of  Butler  and  Baker's  cafe,  3  Co.  ;^6.  b.  is — 
"  At  the  time  of  the  will,  call  credible  witnefles  to  fub- 
fcribe  their  names  to  it."  Lord  Coh  certainly  meant 
"  perfons  of  credit  and  charadler." 

From  hence,  and  from  the  ufage  in  penal  a£ts  direc- 
tin-T  convictions,  I  am  perfwaded  that  the  epithet  was 
inferred  here,  as  a  word  of  courfe,  and  mifapplied.  Had 
the  operation  or  efled  of  the  word,  in  this  particular 
cafe  been  attended  to,  it  never  could  have  been  inferted  ; 
becaufe  in  the  natural  and  obvious  fenfe,  the  meaning 
muft  be  rejefled,  from  the  confet]uences  it  would  have: 
And  in  any  other,  it  has  no  meaning  at  all ;  for,  fuppofe 
it  tt)  fignify  competent,  competence  is  implied  in  the 
term  "  witnefles." 

This  whole  claufe,  which  introduces  a  pofuive  folem- 
nity, to  be  obferved,  not  by  the  learned  only,  but  by  the 
unlearned  ;  at  a  time  when  they  are  fuppofed  to  be  with- 
out legal  advice;  in  a  matter  which  greatly  interefts  eve- 
ry proprietor  of  land;  where  the  direction  fhould  be 
plain  to  the  meaneft  capacity  ;  is  fo  loofe,  that  there  is 
not  a  fingle  branch  of  the  folemnity  defined  or  defcribed 
with  fufEcient  certainty  to  convey  the  fame  idea  to  the 
larreateft  capacities. 

There  have  been  litigations,  and  contradiftory  opinions, 
upon  almofl  every  part  of  the  form  ;  as  "  What  is  figning 
bv  the  teftator .?  Whether  the  witneircs  are  to  atteft  mo 
(ontextUy  uno  eodemq  ;  tempore  ?  Whether  they  are  to  fee  tl.e 
teftator  fign?  Whether  they  ought  to  know  that  he  figns  it 
as  his  will  ?  Whether  he  ought  to  publilh  it  as  bis  wiil  i 
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A    very  little   preciflon,  and  a  very  few  words,  might 

have  prevented  all  thefe  queftions. 

Ill  a  claufe  not  the  moft  accurate,  I  can  eafily  believe 

that  the  ufual  epitliet  "  credible"  flipped  in,  as  of  courfe, 

without  attention  to  the  impropriety  of  uiing  it  on  this 

occafion. 

It  has  been  faid  *'  That  this  ai£t  of  29  Car,  2.  cap.  3. 

was  drawn  by    Lord   Chief  Juftice  JHa/e  ;"  but   this  is 

fcarce  probable,  flnce  it  was  not  pafled  til!  after  his  death  ; 

and   it  was  brought   in,   in   the   common   way;  and  not 
upon  any  reference  to  the  judges. 

But  what  fenfe  foevet  is  put  upon  this  word  "  credi- 
ble," the  ftatute  leaves  the  queftion  juft  as  it  was  :  For  it 
does  not  declare  who  are,  or  are  not  credible  ;  or,  (if  it 
is  fuppofed  to  mean  competent,)  who  are  competent,  or 
who  are  incompetent. 

Their  competence  could  not  be  referred  fo  any  law 
then  eftabliftied  :  Becaufe  there  was,  there  could  be,  none 
applicable  throughout  to  this  new  cafe.  The  neceffity  of 
fubfcribing  witnefles  to  any  inllrument,  never  had  e.xifted 
before,  in  this  country.  There  never  could  have  arifen, 
in  the  law  of  England,  a  queftion,  "  concerning  the 
competence  of  a  witnefs,  at  the  time  of  his  knowing  the 
fadf,  he  came  to  teftify  ;"  but  only,  "  Whether  he  was 
competent  at  the  time  of  his  examination." 

The  lime  of  his  examination  could  not  poflibly  be  the 
criterion  upon  which  the  validity  of  the  will  was  to  de- 
pend. The  witnefles  might  not  live  to  be  examined: 
their  incompetence  to  be  examined,  might  arife  long  after 
their  atteflation. 

"  What  objedtion  therefore  to  the  fubfcribing  witnefles, 
fhould  be  fufScient  to  avoid  a  will,  as  informal"  was 
left  to  be  judged  of  as  cafes  fhould  arife  ;  by  general  prin- 
ciples, by  analogy  to  the  law  of  witnefles  in  other  inftances, 
and  by  arguments  drawn  from  the  nature  and  fitnefs  of 
the  thing,  with  regard  to  juftice,  convenience,  and  the 
intent  of  the  ftatute. 

When  folemn  determinations,  acquiefced  under,  had 
fettled  precife  cafes,  and  become  a  rule  of  property  ;  they 
ought,  for  the  fake  of  certainty,  to  be  obferved,  as  if  they 
had  originally  made  a  part  of  the  :ext  of  the  ftatute. 

I  will  therefore  confider  the  general  queftion,  in  t'no 
views:  fiift,  fuppoftng  there  had  been  no  judicial  deter- 
mination relating  to  the  capacity  of  fubfcribing  witneflfes 
fince  the  ftatute  ;  fecondly,  upon  the  foot  of  the  judicial 
determinations  that  have  been  flnce  the  ftatute.  And 
thirdly,  in  the  laft  place,  I  will  confider  the  particular  cafe 
now  in  judgment,  under  all  its  own  circumffances. 

Firft,  Cunfidering  the  matter  at  large  ;  let  me  obferve 
that  the  power  of  dcvifing  ought  to  be  favoured.  It  is  a 
natural  confequence  of  property,  and  the  right  a  man 
has  over  his  cicn.  It  was  a  right  of  the  law  of  the  land, 
before  the  conqueft,  and  down  to  about  the  time  of  Henry 
ihe  fecond.  It  ceafed,  confequentially  only,  by  the  in- 
trodudlion  of  feodal  tenures;  becaufe,  originally,  every 
fpecies  of  alienation  was  contrary  to  that  fyftem.  As  foon 
as  the  power  of  alienation  inter  vivos  was  indulged,  tefta- 
ments  followed,  indirectly,  as  declarations  of  ufes.  The 
ftatute  of  ufes  accidentally  checked  this  form  of  devifing. 
Therefore  the  ftatute  of  wills  was  made.  The  2g  Car, 
2.  cap.  3.  (which  gives  rife  to  the  prefent  queftion,)  did 
not  mean  to  rejlrain  teftamentary  difpofitions  of  land: 
The  reafons  to  encourage  that  power  were  increafcd.  The 
policy  of  tenures,  from  whence  arofe  the  impediment  to 
wills,  was  abolifhed;  but  had  left  many  confequcnces  re- 
maining, which  made  teftamentary  difpofitions  of  land 
more  reafonable  tlian  they  were  among  the  Greeks  and 
Romans,  or  here  before  the  conqueft.  The  eldeft  fon 
only  is  heir,  ah  intcflato.  Among  collaterals,  not  all 
the  next  of  kin,  but  one  often  is  heir ;  to  the  excluflon 
of  many  in  the  fame,  and  many  in  a  nearer  degree.  Sim- 
pis  contract  cieditors  had  no  right  to  be  paid  their  debts. 
Money  invefltd  ir<  land  could  not  be  traced.  Much  land 
was  in  truft  :  Wheie  tlie  widow  had  no  right  to  dower. 
In  perfonal  eflates,  the  fucceffion  ah  intcjlaio  is  fubjeCt  to 
all  debts,  and  governed  by  natural  family  equity.  In 
r^fl/eftates,  the  fucceffion  is  goTerned  by  political  confe- 
qucnces fA  a  pofiiive  fyflem  :  Which  make  the  teftamen- 
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tary  power  often  necefTary,  to  enable  a  man  to  do  juftice 
to  his  family  and  his  creditors. 

The  legiflature  meant  only  to  guard  againft  fraud,  by 
a  folemn  atteftation  ;  which  they  thought  would  foon  be 
univerfally  known,  and  might  very  eafiiy  be  complied 
with.  In  theory,  this  attcftation  might  feem  a  ftrong 
guard  ;  it  may  be  fome  guard  in  praflice  j  but  I  am  per- 
fwaded  many  more  fair  wills  have  been  overturned  for 
want  of  the  form,  than  fraudulent  have  been  prevented 
by  introducing  it.  I  have  had  a  good  deal  of  experience 
at  the  delegates  ;  and  hardly  recoiledi  a  cafe  of  a  forged 
or  fraudulent  will,  where  it  has  not  been  folemnly  attefted. 
I  have  heard  eminent  civilians  who  are  dead,  and  fome 
now  living,  make  the  fame  obfervation. 

Suppofe  the  fubfcribing  witnefles  honeft;  how  little 
need  they  know  ?  they  do  not  know  the  contents  ;  they 
need  not  be  together  ;  they  need  not  fee  the  teftator  fign  ; 
(if  he  acknowledges  his  hand,  it  is  fufficient  ;)  they  need 
not  know  it  to  be  a  will ;  (if  he  delivers  it  as  a  deed  it  is 
fufBcient.)  For  thefe  and  many  more  reafon?,  it  is  clear 
that  judges  fliould  lean  ogainft  obje(5tions  to  the  formality. 
They  have  always  done  fo,  in  every  conftru£tion  upon 
the  -words  of  the  flatute :  a  fortiori  ought  they  to  do  fo, 
IR  raifing  a  confequential  fyftem,  not  prefcribed  in  words. 
•And  ftill  more  ought  they  to  do  fo,  if  that  fyftem  would 
fpread  a  fnare,  in  which  many  honefl:  wills  muft  unavoid- 
ably be  intangled  ;   and  be  no  prefervative  againfl:  fraud. 

At  the  time  this  a£l  was  made,  the  law  rejedled  no 
witnefs  to  prove  a  will ;  unlefs,  at  the  time  ot  his  exa- 
mination, his  teflimony  tended  to  fupport  his  own  title, 
and  enabled  him  to  hold  or  recover  an  intereft  under  it. 
In  the  ecclefiaftical  court,  the  probate  is  conclufive  to 
every  body  as  to  every  part.  If  a  legatee  come  to  prove 
it,  he  intitled  himfelf  to  his  legacy.  But  if  the  legacy  was 
contingent,  and  at  the  teftator's  death  could  not  take 
efFeft ;  if  he  had  the  fame  or  a  greater  intereft,  though 
the  will  fliould  be  fet  afide  ;  he  was  a  witnefs :  A  releafe, 
payment,  or  tender,   made  him  a  witnefs. 

In  the  courts  of  Common  law,  where  the  witnefs  had 
a  charge  upon  land  devifed  to  another,  he  was  juft  in  the 
cafe  of  a  perfonal  legatee.  If  he  had  as  great  an  intereft 
the  other  way  ;  if  his  intereft  at  the  teftator's  death  could 
•ever  take  effeft  ;  if  there  was  a  releafe,  (of  which  feve- 
tal  authorities  were  cited  \)  and  I  will  add,  as  by  nectftary 
confequence,  if  there  was  payment  or  tender ;  he  was  a 
witnefs. 

Nice  objeflions,  of  a  remote  intereft,  which  could  not 
be  paid  or  releafed,  though  they  held  in  other  cafes,  were 
not  allowed  to  difqualify  a  witnefs  in  the  cafe  of  a  will  : 
As  parifliioners  might  prove  a  devife  to  the  ufe  of  the 
poor  of  the  parifh  for  ever.  Vide  2  Sid,  109.  M.  1658. 
^ovunfend  v.  Row. 

Before  theftatutc,  no  man  could,  in  a  court  of  juftice, 
intitle  himfelf  by  his  own  examination,  to  a  devife.  So, 
after  the  ftatute,  no  man  ftiould  intiile  himfelf,  in  a  court 
of  juftice,  to  a  devife,  by  virtue  of  his  own  fubfcription, 
iwhich  at  the  time  of  fubfcribing,  he  could  not  have 
proved  by  his  examination. 

The  difability  of  a  witnefs  from  intereft,  is  very  differ- 
ent from  a  pofitive  incapacity.  If  a  deed  muft  be  ac- 
knowledged before  a  judge  or  notary  publick  ;  every  other 
perfon  is  under  a  pofitive  incapacity  to  authenticate  it: 
But  objeflions  of  intereft,  are  deductions  from  natural 
leafon,  and  proceed  upon  a  prefumption  of  too  great  a 
bias  in  the  mind  of  the  witnefs,  and  the  publick  utility 
of  rejedling  partial  teftimony. 

Prefumptions  ftand  no  longer  than  till  the  contrary  is 
,proved.  The  prefumption  of  a  bias  may  be  taken  off, 
by  ftiewing  the  witnefs  has  as  great,  or  a  greater  inteieft 
the  other  way  ;  or  that  he  has  given  it  up.  The  pre- 
fumption of  publick  utility,  may  be  anfwered,  by  ftiew- 
ing that  it  would  be  very  inconvenient,  under  the  parti- 
cular circumftances,  not  to  receive  fuch  teftimonv. 
Therefore  from  neceflity,  the  courfe  of  bufinefs,  and 
other  reafons  of  expedience,  numberlefs  exceptions  are  al- 
lowed to  the  general  rule.  The  prefumption  of  b:as 
arifes  as  at  the  time  of  fubfcribing.  But  it  may  be  an- 
fwered,— If  part  is  devifed  to  a  fubfcribing  witnefs,  tlie 
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prefuiiiption  is  anfwered,  by  ftiewing  he  was  heir  at  law  j 
or  that  the  devife  is  void  ;  or  that  he  has  renounced  it. 

Where  is  the  reafon  to  fay  that  a  witnefs  wl.o  does  not 
know  the  contents  of  a  will  during  the  teftator's  life,  and 
at  his  death  takes  no  benefit,  was  biafRd  at  the  time  he 
fubfcribed,  or  can  be  bialTed  at  the  time  of  his  examina- 
tion }  During  the  life  of  the  teftator,  devifes  are  mere 
pofTibilities :  No  intereft  can  veft  till  death.  The  pre- 
fumption of  bias  from  the  poJftbjUty,  is  anfwered  by  the 
fad  when  it  becomes  an  intereft.  His  fwearing  when  he 
is  totally  difinterejied.,  is  conclufive,  that  the  poFibility  is 
not  to  be  prefumed  the  corrupt  caufe  of  his  fubfcribing. 

For  the  fake  of  third  perfons,  it  is  wife  and  juft,  to 
allow  the  objedtion  thus  to  be  purged;  otherwife,  many 
fettlcments  by  will  muft  be  overturned,  to  the  ruin  of 
families.  It  is  natural  and  ufual  to  give  legacies  to  fer- 
vants,  and  tokens  to  friends. — Perfons  under  thefe  de- 
fcriptions  are  moft  likely  to  be  witnefles.  Ought  fuch 
trifles  to  overturn  unavoidably  the  mcft  deliberate  difpofi- 
tions  of  the  greateft  eftates  ?  which  may  be  attended  often 
with  this  family  diftrefs,  that  a  man  may  have  given  his 
money  to  one  part  of  his  family,  and  his  land  to  another: 
In  which  cafe,  the  will  would  be  good  as  to  themoneyj 
and  void,   as  to  the  land. 

If  the  legiflature  had  faid  fo,  that  would  have  been  a 
pofitive  rule  :  But  it  is  contended  for,  by  conj}ru£iion,  and 
to  guard  againji  fraud.  It  is  not  a  guard,  even  in  theory, 
in  the  cafe  of  legatees:  Becaufe,  they  may,  in  another 
ftiape,  atteft  the  devife  which  charges  the  land  with  their 
legacies. 

It  is  fettled,  "  That  where  the  land  is  once  charged, 
(and  it  always  is  an  auxiliary  fund,)  with  the  payment 
of  legacies,  by  a  folemn  devife,  the  legacies  may  be  given» 
altered,  or  revoked  by  a  fibfequent  will  unattefted." 
The  fraudulent  legatee  migiit  atteft  the  charge,  and  get 
his  legacy  in  a  codicil  unattefted.  Let  a  will  be  ever  fo 
fair,  a  flip  in  form  is  fatal :  which  is  a  certain  mifchief. 
But,  if  a  will  be  fraudulent ;  though  it  is  allowed  to  be 
formal,  it  may  be  fet  afide  upon  evidence  and  circum- 
ftances. 

Neither  reafon,  nor  policy  requires  the  objection  to  be 
carried  farther  than  I  have  laid  it  down  ;  agreeable  to 
the  law  before  the  ftatute,  and  the  univerfal  maxim, 
"  Teftis  in /irc/ir/«  caufa  non  eft  adhibendus."  But  ;/ 
judicial  determinations,  acquiefced  under,  and  become  a 
rule  of  property,  fince  the  ftatute,  have  extended  the  in- 
capacity further,  they  muft  be  adhered  to  :  Which  brings 
me 

Secondly,  to  confider  the  judicial  determinatioiis  fince 
the  ftatute. 

All  determinations  agree  exa£lly  with  thefe  principles. 
In  many  inftances,  the  prefumption  of  bias  from  a  legacy, 
at  the  time  of  fubfcribing,  has  been  allowed  to  be  taken 
off  by  a  releafe.  Authorities  in  print  have  been  cited,  to 
fliew  "  this  was  confidered  as  a  fettled  point:"  And  I 
verily  believe  it  was  fo,  from  the  authority  of  the  oldeft 
and  moft  eminent  pradlifers  in  Wejlminjler-hz\\;  and 
therefore  I  give  credit  to  the  di£tum  of  Powys  in  Vinery 
{5te  Finer' s  yihr.  tit.  Evidence,  page  14.  N°  53.)  "  That 
it  had  been  folemnly  agreed  by  the  judges,  that  where  a 
perfon  had  a  legacy  given,  and  did  releafe  it,  he  was  a 
good  witnefs  to  prove  the  will." 

I  know  that  before  the  cafe  oi^njly  v.  Dowfing.,  a  will 
of  a  very  great  eftate  was  liable  to  the  objeiStion  ;  and 
the  heir  at  law  would  have  contefted  it : .  But  as  it  was 
certain  the  witnefTes  would  be  paid,  or  releafe,  no  opi- 
nion that  he  took,  encouraged  him  to  think  it  worth  his 
while, 

Mr.  Fazakerhy  and  Sir  Thomas  Bootle  have  told  me, 
they  took  it  to  be  fettled  ;  and  indeed  the  number  of 
wills  where  the  objedtion  lay  and  never  was  taken,  de- 
monftrated  it. 

There  is  not  a  fingle  determination  which  carries  the 
incapacity  farther  than  the  rule  I  have  laid  down  j  viz. 
"  That  a  perfon  fhall  not,  in  a  court  of  juftice,  intitle 
himfelf  to  a  devife,  by  virtue  of  his  own  fubfcription, 
which  at  the  time  of  fubfcribing  he  could  not  have  pro- 
ved by  his  examination." 
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That  is  the  cafe  of  HilUard  and  Jennings.  That  is 
the  refolution  and  judgment  of  the  court  in  the  cafe  of 
Jiijlyv.  Dowftng.  There  the  defendant  was  devifee; 
fubjedt  to  an  annuity  of  20  /.  a  year  to  EUz.  the  wife  of 
'John  Hailes,  for  her  life,  for  her  feparate  ufe :  And 
there  did  not  appear  to  be  any  perfonai  eftate.  Her  in- 
tereft  was  a  charge,  in  the  nature  of  a  legacy,  to  be  paid 
by  the  defendant,  out  of  the  eftate  devifed  to  him  ;  and 
bein»  for  her  feparate  ufe,  it  was  a  truft,  and  the  defen- 
dant was  her  truftee.  Upon  the  validity  of  the  devife 
to  the  defendant,  her  annuity  depended.  If  he  fucceed- 
ed,  her  title  followed  of  courfe;  for  he  muft  take  the 
land,  as  the  teftator  gave  it,  fubjedl  to  the  charge  and 
truft  :  and  upon  the  devife  to  the  defendant  being  found 
good  at  law,  a  court  of  equity  muft,  of  courfe,  have 
decreed  the  truft.  So  that  {he  was  the  ceftuy  que 
trujl  of  the  party  to  the  caufe;  and  either  way,  the 
judgment  would  immediately  afFeft  her  intereft. 

In  matter  of  evidence,  hufband  and  wife  are  confider- 
ed  as  one  ;  and  cannot  be  witnefTes,  the  one  for  the  o- 
ther.  The  hufband  cannot  be  witnefs  for  his  wife,  in  a 
queftion  touching  her  feparate  eftate. 

There  was  no  rcleafe.  Theie  could  be  no  payment  or 
tender,  without  the  interpofiiion  of  a  court  of  jaftice; 
becaufe  the  value  depended  upon  uncertain  eftimation  : 
But  no  attempt  had  been  there  made  towards  paying,  or 
tendering  the  value  of  the  annuity. 

This  brought  it  precifely  to  the  cafe  of  HilUard  v, 
•■'Jennings:  The  witnefs,  in  a  court  of  juftice,  was  to 
"(upport  a  devife  to  himfelf,  by  virtue  of  his  own  fub- 
fcription  ;  (for  the  cafe  is  the  fame,  as  if  the  wife  had 
been  the  witnefs,  or  the  hufband  the  devifee  of  the  an- 
nuity.) 

It  is  true  that  Lord  Ch.  J.  Lee,  in  delivering  his  opi- 
nion, (which  was  April  12  1746.  Paf.  19  Geo.  2.)  ar- 
gued as  if  the  objedlion  of  benefit  from  the  will  to  the 
■witnefs,  at  the  time  of  fubfcribing,  could  not  be  an- 
fwered  or  taken  off  by  any  fubftquent  fad:  which  he 
grounded  upon  the  authority  of  the  Roman  law  from  the 
Digeft,  and  Code  j  where  it  is  faid  "  Conditionem  tejlitim 
tunc  infpicere  debemus,  cum  fignarent,  non  mortis  tempore." 
But  the  fenfe  of  this  paffage  was  not  enough  confi- 
dered. 

"  Conditio  tejilum"  here  means  the  pofitive  capacity 
of  the  witnefTes  j  their  rank,  or  quality,  as  freemen, 
citizens,  adult. 

There  never  was  a  time,  in  the  Roman  law,  when  in- 
tereft under  the  will  was  any  objeftion  to  fubfcribing 
witnefles. 

To  explain  this  a  little  farther:  The  efTence  of  the 
Roman  teftament  was  the  appointment  of  an  heir,  to  re- 
prefent  the  teftator. 

Before  the  12  tables,  the  teftamentary  heir  might  be 
made  two  ways  ;  in  procinilu,  as  Plutarch  defcribes  at 
the  fiege  of  Corioli ;  or  In  the  form  of  a  legiflative  aft, 
in  comiliis  calatis. 

The  12  tables  gave  an  abfolute  power  to  every  man, 
to  make  the  law  of  his  own  fucceflion  ;  but  prefcribed 
no  form.  As  a  teftament  was  an  alienation  of  the  tefta- 
tor's  property  and  family  after  his  death,  the  form  of 
mancipation /"^r /£■;  et  Libram,  ufed  in  other  transfers  of 
property  or  family,  was  followed  in  this :  The  heir  was 
fuppofed  to  buy,  and  the  teftator  to  /•//  his  fucceflion  and 
family,  for  and  as  reprefenting  their  families.  The  cere- 
mony was  tranfafled  with  all  the  fymbols  of  a  fa!e,  in 
the  prefence  of  the  officer  who  held  the  balance  and  of 
five  freemen,  citizens  of  Rome,  14  yeais  of  age  at  leaft, 
folemnly  required  to  bear  witnefs. 

Thefe  ceremonies  and  fymbols  were  invented  before 
inftruments  in  writing:  And  this  imaginary  dk  per .€s  et 
Libram,  was  ufed  in  alienations,  adoptions,  and  almoft 
every  fpecies  of  change  of  dominion,  or  property 
ftriflly  fo  called,  f"  Proprium  ejl  quod  quis  libra  mercatur 
el  Mre")  and  in  many  other  contrafls.  • 

Subfequent  laws  and  ufages,  cfpecially /t^/^t  teftaments 
came  to  be  in  voriting,  took  away  the  ceremony  of  the 
fymbolical  fale,  added  two  witnefTes  more,  and  prefcri- 
bed forms  of  atteftation  ;  but  left  the  condition  of  the  wit- 
nelles,  tlie   fame;    they  muft   be  fieemen.  Reman  citi- 
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zens,  adult  and  tejlabiles.  Yet  by  an  equitable  coriftiuc- 
tion,  general  reputation  was  fufficient  :  As  where  tlic 
witnefs,  whom  every  body  confidered  as  a  freeman,  really 
was  a  (lave. 

This  was  the  conditio  tejlium,  and  muft  exift  at  the 
//»;<■  of  fubfcribing  ;  as  much  as  where  tlfere  is  a  ciiflom 
to  furrender  into  the  hands  of  two  copyholders  out  of 
court,  they  muft  be  copyholders  at  the  time. 

Though  in  other  cafes,  the  objection  of  intereft,  to  a 
witnefs  was  allowed  ;  it  did  not  incapacitate  witnefTes 
to  a  will. 

While  the  teftament  per  JEs  et  Libram  continued,  nei- 
ther the  teftator,  or  heir,  or  any  of  the  families  of  either, 
could  be  witnefles;  becaufe  they  were  fuppofed  the  par- 
ties to  the  contraift. 

When  the  fymbolical  fale  ceafed,  and  teftaments  were 
in  writing  and  fecret,  the  heir  himfelf  was  a  fufKcient 
fubfcribing  witnefs.  Afterwards,  tho'  the  will  was  o- 
pened,  and  he  knew  the  contents,  he  was  a  fufficient 
fubfcribing  witnefs:  as  appears  from  Cicero  foi  Alilo, 
fpeaking  of  Cyrus  (feiSt.  48J  "  Una  fui  ;  tejlamentitm  fi- 
OT/</ obfignavi  cum  Clodio  ;  tejiamentum  autcrn  pa.hmfii' 
cerat,  isf  ilium  haredem  &'  me  fcripferat." 

Ju/linian  In/},  lib.  2.  tit.  10.  feii.  10.  recites  the 
heir  having  been  allowed  to  be  a  witnefs;  but  forbids 
it,  fnot  upon  the  foot  of  his  being  interefted,  but)  "  ad 
itnitationem  prijlini  familia  emptoris  ;  quia  hoc  totum  nego- 
tium,  tejlamenti  ordinandi  gratia,  creditur  hodie  inter  tef- 
tator em  y  haredem  agi."  But  in  the  next  fedlion  (fe£7. 
1 1.)  he  exprefsly  allows  the  ccj?uy  que  trtijl,  and  legatees, 
to  be  fubfcribing  witnefiTes ;  quia  non  juris  fuccejfores  funt." 
And  yet  the  heir  might  be  merely  a  truftee  for  the  whole 
inheritance  to  be  delivered  to  the  cejluy  que  truJl ;  and 
the  legatee  may  exhauft  the  whole  eftate. 

This  abundantly  (hews  that  the  pafTage  from  the  Cods 
and  Digeft  did  not  relate  to  witnefTes  being  interefled.  And 
the  Code  and  the  Digeft  are  confiftent  with  the  Inftitute 
on  this  head.  The  Code,  Digeft,  and  Inflitutes  are  all 
one  connefled  work.  The  Code  was  firft  publilhed  in 
the  third  year  of  Jujlinian:  The  Digeft  was  compiled  be- 
fore the  Inftitutes ;  but  publifhed  a  month  after,  in  the 
feventh  year  of  Jufiinian, 

The  propofition  "  That  any  kind  of  intereft,  at  the 
time  of  fubfcribing,  could  not  afterwards  be  taken  off;" 
and  the  application  of  this  pafTage  in  fupport  of  it,  was 
much  agitated  in  IVeJlminJier  Hall  and  the  whole  king- 
dom. A  gentleman  at  the  bar,  purfuing  the  propofi- 
tion through  all  its  confequences,  hit  upon  this  point.-— 
"  That  a  charge  upon  land  for  payment  of  debts, 
would  defeat  the  will,  if  a  fubfcribing  witnefs,"  was  a 
creditor  at  the  time  of  fubfcribing."  As  foon  as  it  oc- 
curred to  him,  he  mentioned  it  to  me.  There  had 
been  many  fuch  devifes :  but  the  queftion,.  "  Whether 
the  witnefs  was  a  creditor,"  never  had  been  afked  at  law; 
nor  by  interrogatories  in  chancery,  framed  to  eftabliJh 
or  impeach  a  will. 

If  the  general  rule  was  right,  the  deduftion  fecmed 
very  plaufible.  He  put  this  point  in  iflue,  in  chancery  ; 
and  examined  to  it,  in  behalf  of  the  heir,  in  feveral  cafes. 
Lord  Hereford^  will  was  one  of  the  firft  :  this  was  aa- 
other. 

A  cafe  foon  happened  which  brought  the  general  pro- 
pofition flung  out  by  Lord  Ch.  J.  Lee,  under  judicial  ex- 
amination. On  the  loth  of  Feb.  1746,  the  earl  of  ^//(/^ 
bury  died;  having  made  a  will,  15th  May  1746,  of  his 
whole  eftate  real  and  perfonai,  charged  with  debts  and 
legacies :  the  three  fubfcribing  witnefTes,  as  being  in  his» 
fervice  at  his  death,  had  legacies ;  one,  30  /.  a  year  for 
life  ;  the  other  two,  pecuniary  legacies.  All  three  re- 
leafed,  the  12  February  1746. 

He  had  made  a  former  will,  on  the  20th  of  December 
1744,  attefted  by  three  difmtciefted  perfons ;  under 
which,  the  three  fubfcribing  witnefTes  to  the  laft  will 
would  have  had  the  fame  legacies. 

A  bill  was  brought  in  chancery,  to  have  the  latter  will 
eftablifhed,  notwithftanding  this  debt ;  and  ftating  the 
whole  matter.  Notwithftanding  the  will  of  i744> 
which  the  teftator  had  revoked,  (as  he  thought,  efFeffual- 
ly,)   and   might   probably  have  cancelkd    it  ;    it   was  a 

benfHt 
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benefit  to  tlic  witners,  at  the  time  of  fubfcribing,  to  have 
a  legacy  under  the  lad  will. 

Tlie  caufe  came  to  be  heard,  the  5th  of  Nov^  1748. 
And  I  was  of  counfel  in   it. 

I  bad  taken  the  liberty  to  art:  Mr.  Juftice  Demi/on, 
"  Whether  the  judgment  ot  the  court,  in  the  cafe  of 
Ari/?y  V.  Drwfing  went  upon  the  general  propofition."  He 
told  me  it  did  not;  but  upon  the  particular  circumflan- 
ces.  As  to  himfelf  he  was  not  of  opinion  "  That  an 
•bje£iion  of  benefit,  at  the  time  of  fubfcribing,  might 
not  be  taken  off,  by  being  difinterefted,  at  or  after  the 
death. 

I  mentioned  this  to  the  Lord  Chancellor,-  ^ho  had  got 
from  Lord  Ch.  J.  Lee,  a  copy  of  the  opinion  he  deliver- 
ed :  And  he  was  cleir,  they  were  good  witnefTes." 
At  the  death  of  the  teftator,  it  was  indifferent  to  them, 
which  will  prevailed  :  befides,  they  had  releafed  :  He 
declared  the  laft  will,  of  the  15th  of  May  1745,  to  be 
well   proved,  eftablifhed  it,  and   decreed  the  trufts. 

There  is  another  matter  touched  in  that  opinion  de- 
Jivered  by  Lord  Ch.  J.  Lee,  which  interferes  with  the 
rule  I  have  laid  down,  in  its  full  extent  :  viz.  "  That 
a  fubfcribing  witnefs  who  is  a  feveral  devifee,  which  de- 
vife  as  to  him  muft  be  void,  (hall  not  by  his  fubfcrip- 
tion  authenticate  the  reft  of  the  will."  But,  for  this, 
110  authority  is  cited.  In  the  cafe  of  H'dUard  v.  Jen- 
nings the  whole  land  was  devifed  to  IVilUam  Hilliard. 
And  I  am  fatisfied  that  Lord  Ch.  J.  Holt  took  the  dif- 
tindlion,  "  That  the  will  might  be  only  void,  quoad 
the  devife  to  the  wimefs:"  Becaufe  Cartheiu,  [pa.  514.] 
who  was  counfel  in  the- cafe,  and  has  reported  it  the 
moft  corredly,  hints  an  expreffion  of  that  kind,  viz. 
•'  That  it  was  void  ja^rt^  the  devife  of  the  lands  to 
the  plaintiff  ;"  and  Lord  Raymon^^  \n  the  cafe  of  Baugb 
V.  Holloway,  (i  P.  Williams  557,  558)  fays  exprefbly, , 
**  That  Lord  Ch.  J.  Holt  fo  determined. 
■  Tlie  validity  of  the  will,  as  to  the  perfonal  eflate,  was 
not  before  the  court,  and  never  could  come  before  the 
court,  becaufe  that  queftion  belonged  to  another  jurif- 
didion.  The  cafe  in  judgment  was  of  a  devife  to  the 
witnefs  only.  Lord  Ch.  J.  Holt  might,  very  properly, 
throw  out  fomething  to  guard  againft  inferences  from 
their  prefent  determination  to  the  cafe  of  a  devife  to  a 
-third  perfon. 

I  looked  into  the  Regifter  book,  for  that  cafe  of  Baugh 
and  Holloway ;  and  find  the  ftate  of  it  to  be  this. — 
Richard  Baugh  died  leaving  £liz.  his  wife,  and  two  fons, 
.  named  John  and  George ;  having  firft  made  his  will, 
dated  nth  June  1707,  whereby  he  devifed  certain  pre- 
mifl'es  to  his  youngefl  fon  George,  his  heirs  and  afligns, 
charged  with  the  payment  of  200  /.  which  was  due  on 
bond  to  Launcelot  Baugh,  the  teftator's  younger  brother. 
And  the  faid  teftator  alfo  devifed  certain  other  lands  to 
the  faid  George,  with  a  provifo,  that  on  the  faid  George's 
attaining  21  and  having  1000/.  paid  him,  then  all  the 
faid  premiffes  fliould  return  to  his  eldefl  fon  John.  And 
in  cafe  both  his  faid  fons  (hould  die  under  21  unmarried, 
then  the  faid  teftator  devifed  the  faid  firft  mentioned  pre- 
mifTes  to  his  wife  Eliz.  her  heirs  and  affigns,  charged 
with  the  payment  of  the  faid  200  /.  to  the  faid  Launce- 
lot Baugh,  and  alfo  with  the  payment  of  150/.  to  the  faid 
Launcelot  Baugh' =  children,  and  devifed  the  faid  laft  men- 
tioned premifles  to  his  brother  Edivard  Baugh  his  heirs 
and  affigns.  But  the  teftator's  faid  fons  died  without 
iffue,  under  age  :  And  Elizabeth  Baugh  poffeffed  and  en- 
joyed the  faid  premiffes  under  the  faid  will,  and  afterwards 
died,  20th  Oaoher  17 14;  having  firft  made  her  will, 
rand  devifed  the  faid  firft  mentioned  premifies  to  Catherine 
Rawlins,  charged  with  the  payment  of  her  debts,  and 
alfo  fubjefl  to  the  faid  charge  made  by  her  hufband's 
will.  Catherine  Rawlins  entered,  and  enjoyed  the  faid 
.premiffes,  and  died;  having  made  her  will  dated  26 
May  1716,  and  devifed  the  faid  premiffes  to  ^nn  Oxen- 
.  den  and  Elizabeth  Holloway  as  tenants  in  common, 
charged  with  the  payment  of  the  debts  and  legacies  ap- 
pointed to  be  paid  thereout  by  the  faid  Richard  Baugh, 
and  alfo  of  the  debts,  l^c.  of  the  faid   Elizabeth  unfa- 
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tisfied  by  the  faid  Catherine  Rawlins.  The  faid  Ann  Oif' 
enden  and  Elizabeth  Holloway  claimed  the  fiid  premiflcs, 
as  only  children  of  John  Holloway  bv  Ann  his  wife,  and 
as  coheirs  at  law  of  the  faid  Eliz.  Baugh  and  Catharine 
Rawlins.  Launcelot  Baugh  fi'ed  his  bill,  and  claimed  as 
uncle  and  heir  at  law  of  John  Baugh  the  furviving  fon 
of  his  brother  Richard  Baugh ;  thereby  impeaching  his 
faid  brother's  will. 

The  order  is  ftated  right  in  i  P.  IVill.  558  :  And 
on  fearching  the  Regifter  book,  it  could  not  be  found  to 
have  come  on  again.  Therefore  it  is  reafonable  to  think 
the  heir  muft  have  been  advifed  to  drop  it. 

Devifes  of  lands  differ  extremely  from  wills.  They 
are  no  appointment  of  an  heir ;  they  create  no  reprefen- 
tation  ;  the  devifee  does  not  ftand  in  the  place  of  the 
devifor,  as  to  fimple  contraft  debts  ;  and  till  the  ftatute 
2^  ^  JF.  isf  M.  the  devifee  was  not  liable  to  fpecialty 
debts,  (becaufe  he  was  confidered  as  an  alienee,  and  not 
as  the  heir)  ;  they  are  conveyances  or  difpofitions  mortis 
caufa  ;  and  that  is  the  reafon  why  a  man  cannot  devife 
land  which  he  fhall  afterwards  acquire. 

Onedevifemay  be  void,  ("as  in  the  cafe  of  this  very  will;^ 
and  the  devife  of  another  good.  There  is  no  probate  of  the 
whole  inftrument :  Every  feveral  devifee  muft  make  out 
his  title,  in  a  diftinft  caufe,  and  de  novo,  againft  every 
new  party. 

Upon  legal  principles,  there  is  great  weight  in  the  dif- 
tinftion  faid  to  have  been  made  by  Lord  Ch.  J.  Holt  : 
and  the  authors  referred  to  by  Swinburne  are  ftrong, 
upon  the  reafon  and   fitnefs  of  the  thing. 

The  danger  of  fraud,  from  the  imagination  "  That 
four  witneffes  might  divide  the  eftate  amongft  themjfviz. 
by  contriving  to  atteft  each  for  the  3  others,  as  to  the 
land  devifed  to  thofe  others ;  though  none  of  them  could 
be  a  good  witnefs  as  to  the  devife  to  himfelf)  feems  very 
chimerical.  That  very  contrivance  would  overturn  the 
will  ;  if  it  would  nor,  they  might  as  well  execute  their 
fcheme,  by  four  devifes,  in  four  paragraphs,  feverally 
attefted. 

Thirdly — In  the  third  and  laft  place,  I  propofed  tocon- 
fider  the  prefent  cafe  under  its  own  circumftances. 
Thefe  witneffes  are  in  the  nature  of  legatees  ;  not  fe- 
veral devifees.  The  prefumption  of  "  Intereft  at  the 
time  of  fubfcription"  is  taken  off,  at  the  death,  by  the 
principal  funds  being  more  than  fufKcient:  It  is  taken 
off,  before  the  trial,  by  the  debts  being  paid. 

But  the  benefit  at  the  time  of  fubfcribing  was  nothinz. 
It  does  not  appear  the  principal  funds  then  were  deficient, 
the  legacy  is  a  bare  poffibility,  upon  a  contingency  ;  which 
contingency  never  happened. 

But  I  will  go  farther ;  I  think  a  charge  "  to  pay 
debts"  ought  not  to  incapacitate  fubfcribing  witneffes  ; 
altho'  they  wanted  and  claimed  the  benefit  of  it.  Every 
honeft  man  (hould  make  that  charge  in  his  will :  he  who 
omits  it,  is  faid  to  fin  in  his  grave. 

Fraud  cannot  be  prefumed,  from  inferting  a  claufa 
which  it  would  be  iniquitous  not  to  put  in. 

No  man  would  refort  to  wicked  and  fraudulent  prac- 
tices, to  get  his  debt  charged  upon  land  by  the  will  of 
his  debtor:  if  he  fufpeded  the  debtor's  circumftances, 
he  would  not  ftay  till  his  death,  or  truft  a  revocable  fe- 
curity. 

The  prefumption  of  fraud  in  this  cafe  would  be  a- 
gainft  juftice  and  truth  ;  and  the  publick  inconvenience 
fo  great,  that  hardly  a  will  could  ftand. 

This  charge  ought  to  be  in  every  will.  Ti;e  perfons 
attendant  upon  a  dying  teftator,  and  therefore  moft 
commonly  witneffes,  are  generally  in  fome  degree  credi- 
tors; fuch  as  fervants,  parfon,  attorney,  apothecary,  ts*!:. 
and  the  difallowing  fuch  perfons  to  be  witneffes  cannot 
anfwer  any  ends  of  publick  utility. 

Upon  the  whole  we  are  of  opinion  that  this  will  is 
duly  attefted  by  three  witneffes.  Bur.  Rep,  414.  to  431. 
Nov,  25,  1757.     fVindam  v.  Chetwynd, 
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The  cafe  of  Anfty  and  Dowfing,  fo  often  befire  mmion- 
td^  is  reported  in  Stran.  1253 /tf  1255,  in  manner  following. 

Ejeflment  for  lands  in  CamlrlJgeJhire  on  the  demife  of 
Chrijhpher  Anjiy,  D.  D.  and  Mary  his  wife.  And  upon 
a  trial  at  bar  the  jury  found  this  fpecial  verdi(ft. 

That  James  Thompfin,  Efq;  being  feifed  in  fee  of  the 
premiffes  in  queftion,  and  of  found  mind,  figned,  (baled 
and  publiflied  a  paper  writing,  purporting  10  be  his  lalt 
will,  dated  the  tenth  of  February  1742,  and  which  is 
found  in  hac  verba:  By  this  he  declares,  that  he  devifcs 
to  the  defendant  the  lands  in  queftion  for  life,  remainder 
to  his  firft  and  every  other  fon  and  fons  in  tail  male,  re- 
mainder to  his  daughters  as  tenants  in  common,  with  a 
reverfion  in  fee  to  the  right  heirs  of  the  devifor:  Then 
he  charges  all  his  real  and  perfonal  eftate  with  particolar 
annuities  and  legacies,  and  particularly  an  annuity  of  20/. 
per  Annum  to  Elizabeth  the  wife  of  John  Hailes  for  her 
life,  and  to  her  feparate  ufe ;  and  he  alfo  gives  a  legacy 
of  10/.  each  to  John  Hailes  and  his  wife  for  mourning. 
That  to  this  will  there  are  three  perfons  who  fubfcribe 
their  names  as  witnefTes,  whereof  John  Hailes  is  one ; 
and  that  in  their  prefence,  and  of  no  body  elfe,  he  figned, 
fealed  and  publiflied  the  paper  writing  as  and  for  his  laft 
will ;  and  they  three  attefted  the  fame  in  his  prefence, 
and  are  all  three  living.  They  find  the  identity  of  John 
Hailes  the  legatee  and  fubfcriber,  and  that  Elizabeth  his 
wife  is  ftiU  living.  That  the  devifor  died  the  28th  of 
May  1743,  without  iffue,  and  feifed  as  aforefaid,  and 
that  Mrs.  Jnjiy  (one  of  the  lefTors)  is  his  aunt  and  heir 
at  law.  They  find  that  before  and  at  the  time  of  the 
trial  the  defendant  made  a  tender  to  John  Hailes  of  20  /. 
for  his  and  his  wife's  legacies,  which  he  refufed  to  accept, 
and  that  thofe  legacies  are  not  difcharged.  Then  they 
find  the  entry  and  demife  by  the  leffors,  Uc.  fed  utrum, 
if^c. 

Thiscaufe  was  three  times  argued  at  the  bar,  and  this 
term  the  Chief  Juftice  delivered  the  refolution  of  the 
court. 

The  queftion  upon  this  fpecial  verdifl  is,  Whether  in 
the  light  Hailes  now  ftands,  he  is  to  be  confidered  as  a 
credible  witnefs  within  the  intent  of  the  ftatute  of  frauds  ? 
And  we  are  all  of  opinion  he  is  not. 

The  right  to  devife  in  this  cafe  is  not  a  Common  law 
right,  it  being  inconfiftent  with  the  notion  of  a  feudal 
tenure,  IFright's  Tenures  174.  But  it  depends  upon 
powers  given  by  flatutes,  which  muft  all  be  confidered 
together,  as  creating  one  general  parliamentary  rule  : 
The  particulars  of  which  are,  that  it  muft  be  in  writing, 
fio-ned,  andan  atteftation  of  three  credible  witneffes  in  the 
prefence  of  the  devifor.  Thefe  were  checks  introduced 
to  prevent  men  from  being  impofed  upon  ;  and  certainly 
meant,  that  the  witnefies  (who  are  required  to  be  credi- 
blej  fliould  not  be  fuch  as  claim  a  benefit  by  the  will. 
Though  a  will  may  be  read,  on  proof  of  all  the  circum- 
flances  by  one  witnefs ;  yet  that  is  upon  a  fuppofition,  there 
are  two  others,  who  could  be  allowed  to  give  the  fame 
teftimony.     Carth.    35.    Show.  18.  3  Mod,  262.  Cumb. 

J74- 

If  the  tender  would  be  equal  to  the  payment  of  the  two 
money  legacies,  (as  it  is  not)  yet  the  annuity  charged  up- 
on the  eftate  devifed  would  ftill  fubfift  ;  and  though  it  is 
charged  both  upon  the  real  and  perfonal  eftate,  and  the 
perfonal  (which  is  not  found  to  be  fufficient)  would  be 
the  Srfl:  fund,  yet  it  is  for  Hailes'i  advantage  to  enlarge 
the  fund  by  taking  in  the  real  cft:ate  ;  and  we  muft  at  law 
confider  the  hufband  as  benefited  by  the  annuity,  though 
given  to  her  feparate  ufe;  for  it  is  his  money  the  moment 
it  is  paid  into  her  hands,  or  if  not,  it  eafes  him  in  point 
of  maintenance. 

It  was  obje£led,  that  nothing  vefts  till  the  death  of  the 
devifor,  and  therefore  at  the  time  of  the  atteftation  he  had 
no  intereft.  But  the  anfwer  is,  that  he  was  then  under 
the  temptation  to  commit  a  fraud,  and  that  is  what  the 
parliament  intended  to  guard  againft. 

Another  way  by  which  it  WuS  attempted  to  be  fup- 
ported  is,  that  it  may  be  void  as  to  the  annuity,  but  good 
as  10  the  devife  to  the  defendant ;  which  is  grounded  upon 
an  exprcflion  in  Carlhew's  report  of  the  cafe  of  HiUiard 
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V.  Jennings  5 1 4,  that  the  will  was  void  quoad  the  devife 
of  lands  to  the  plaintiff.  But  whoever  reads  that  will 
from  the  record  will  fee,  that  there  were  no  other  lands 
devifed,  and  therefore  it  is  equal  to  faying  it  is  void  as  to 
any  paffing  of  lands ;  and  it  was  proper  to  confine  the-in- 
validity  of  it  to  lands,  becaufe  as  to  perfonal  eftate  it 
was  certainly  a  good  will. 

Confider  what  a  door  this  would  open  to  fraud  :  A  man 
has  four  eftates,  and  is  befet  by  four,  who  fraudulently 
procure  a  will,  whereby  each  has  a  feparate  efllite  devifed 
to  him.  If  one  is  allowed  to  be  a  witnefs  for  the  other 
three,  they  thereby  eftablifti  it  for  the  whole.  In  i  Ld. 
Raym.  730.  it  is  held,  that  there  muft  be  an  ability  as 
to  the  whole  will,  and  not  as  to  a  particular  legacy.  In 
the  cafe  of  a  will  confifting  of  feveral  (heets  of  paper,  as 
3  Mod.  26^.  The  party  benefited  in  one  ftieet,  cannol 
be  fet  up  to  prove  every  other  flieet. 

It  was  agreed,  this  man  could  not  be  examined  ;  how 
then  is  he  that  credible  witnefs  that  the  flatute  requires? 

The  true  time  for  his  credibility  is,  the  time  of  his  at- 
teflation  ;  otherwife  a  fubfequent  infamy,  which  the  tef- 
tator  knows  nothing  of,  would  void  his  will. 

And  as  to  what  is  faid  in  Swinb.  296.  it  relates  only  to 
wills  of  perfonal  eftates,  and  cannot  afFedi  the  conflruc- 
tion  of  the  ftatute. 

The  Digeft,  lib.  28.  tit.  I.  I.  22.  De  tejlibus,  fubfmf- 
tioiie,  et  fignis,  is  exprefs :  Conditionem  tejiium  tunc  in/pt" 
cere  debemus,  cum  fignarent.,  non  mortis  tempore.^  and  fo  b 
the  Code,  lib.  6.  tit.  23.  /.  i. 

We  therefore  hold  this  not  to  be  a  good  atteftation  df 
a  will  of  lands  ;  and  then  the  title  of  Mrs.  Anjiy  the 
leflbr  of  the  plaintifFas  heir  at  law  is  not  defeated  by  what 
is  fet  up  as  a  will  :  And  confequently  the  plaintiff  muft 
have  judgment. 

the  following  is  another  report  of  the  faid  cafe  of  Anfty 
and  Dowfing,  from  a  MS. 

Lee  Chief  Juftice.  This  ftands  for  the  opinion  of  thft 
court  on  the  following  cafe. 

In  an  ejeftment,  in  which  the  plaintiff  declares  upofa 
the  demife  of  Dr.  Anfly  and  his  wife,  of  lands  lying  in 
the  county  of  Cambridge,  at  a  trial  at  bar  in  this  court, 
a  fpecial  verdi£t  was  found  to  the  effed  following.  That 
James  Thompfon  of  Trumpirigton  in  that  county  Efq;  being 
feifed  in  fee,  by  a  paper  writing,  purporting  to  be  his 
laft  will  and  teftament,  dated  the  loth  di  February  1742, 
gave  all  his  lands,  tenements,  i^c.  to  the  defendant  John 
Dowfing  for  his  life,  the  remainder  to  his  and  every  other 
fon  in  tail,  the  remainder  to  his  own  right  heirs ;  he  like- 
wife  bequeathed  to  the  fame  perfon  all  his  perfonal  eftate, 
and  then  follow  thefe  words.  "  Neverthelefs  it  is  my 
will  and  meaning,  and  I  do  hereby  charge  and  make 
chargeable  all  my  eftate  real,  as  well  as  perfonal,  wi<h 
the  annuities  and  legacies  herein  after  mentioned."  And 
amongft  others  is  an  annuity  or  yearly  rent-charge  to 
Elizabeth  the  wife  of  'John  Hailes,  for  her  own  feparate 
ufe,  exclufive  cf  her  hufbano,  not  to  be  fubjeft  to  his 
debt,  and  her  receipt  to  be  a  fufficient  difcharge.  And 
afterwards  he  gives  to  the  faid  John  Hailes  and  his  wife, 
for  mourning,  ten  pounds  a- piece.  The  jury  further 
find,  that  the  faid  James  '7hompfon  C\gncd,  fealed  andpub- 
lifhed  the  faid  paper  writing,  as  an;!  for  his  laft  will  and 
teftament  in  the  prefence  of  three  perfons  only,  one  of 
whom  was  the  faid  John  Hailes,  mentioned  in  the  faid 
paper  writing,  and  hufband  of  the  faid  Elizabeth.  That 
tlie  faid  Janes  Thompfon  died  the  28th  of  May  1743. 
That  the  faid  John  Hailts  and  Elizabeth  his  wife  aretofh 
alive,  and  that  the  defendant  Doivfing,  before,  as  well  as 
at  the  trial,  tendei'd  to  the  faid  Hailes  the  two  legacies 
of  10/.  and  10/.  which  he  refufed  to  accept,  and  fhey 
find  that  the  fame  are  not  any  other  way  fati;fied,  or 
difcharged.  Tliat  Mary  An/ly  onz  of  the  leffors  of  the 
plaintiff  is  the  aunt,  and  heir  at  law  to  the  faid  Jamci 
Thompfon.  And  whether  upon  the  whole,  the  defendant 
is  guilty,  the  jury  pray  the  advice  of  the  court. 

From  this  verdidt  it  appears,  that  the  title' to  the  hntls 

mentioned  in  tlie  declaration,  depends  upon  this  queftion, 

2  Whether 
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whether  this   will   of  'Jamss  Ti>:mpjm  was  cj  Jy  executed  \ 
puriuant  to  the  ftat.  25  CVrr.  2. 

There  are  three  perfons  wlio  hive  fubfciibed  as  wit- 
neiTci  to  the  executing  of  th.it  will  ;  but  one  of  the  tlircc 
hab  a  legacy  left  him  by  the  will,  and  tliere  is  befidcs  a 
legacy,  and  an  annuity  lelt  to  his  wife,  and  the  tcftator 
)ias  by  his  will  fubjcfleJ  his  lands  to  the  pajment  of  all 
his  legacies  and  annuities.  It  i--,  therefore,  objeilcd, 
that  Hailt'i  is  not  fuch  a  credible  witnefs,  as  that  (iitutc 
requires.  It  lias  been  anfweicd  to  this,  titil,  that  the 
perfoiijl  eftate  muft  in  the  fiift  place  be  applied  towards 
payment  of  the  legacies,  and  nra  con/lut.,  but  that  is  fufti- 
cient.  Secondly,  in  the  next  place,  that  this  annuity 
being  to  the  feparate  ufe  of  tiie  wile,  cannot  bcconfideicd 
as  any  intereft  in  the  hufbind. 

Bjt  if  thefe  anfwers  I  aJ  been  fufKcieiit,  Hdi'es  ought 
to  have  been  admitted  as  a  witnefs  upon  the  trul ;  but 
v.e  did  n:H  then,  nor  do  we  nnv  tiiink  tliem  fufficient, 
for  he  would  then  be  admitted  to  incrcafe  the  fund,  which 
is  a  fecunty  IIt  his  own  leg:icy  :  AndjhibitprafHmptto 
donee ^  (Jc. 

Tlie  annuity  to   the  wife,   tho'  fir  her  feparate  ufe,    is 
(or  tlie  benefit  and  advantage  of  the    hufband,  and    not- 
withftanding  it  is  not   fubjeft   to  his  dtbts  ;    jet   it  may  1 
eafe  him  of  what  it  is  necefl'ary  for  him  to  provide  for  a 
proper  maintenance  and  fupport  of  his  wife. 

Neither  can  the  tender  and  refufal  of  the  legacies 
make  any  difTerence  in  the  cafe,  as  it  does  not  at  all 
afFecl  the  annuity.  I 

The  true  point  therefore  is,  whether  Haila  ii,  notwith-  1 
{landing   this    objcdi.in,   to  be    confidered    as  a    cicdible 
witnefs  within  ti'.e  ftat.  29  Cm .  2.      And    we    are  all  of 
opinion  that  he  i;  ):;t.  \ 

L.inds  were  n-n  dtvifcable  by  the  ancient  common  'aw 
except  by  culiom.  A;. J  tliis  v.ms  founded  upon  tl;c  ieu- 
dal  law.  U'lighi's  Tui.  \-]i.  The  Hat. 'of  //,/;.  8. 
flift  gave  the  teliamentaiy  power  over  hiids,  z\A  iii?t 
power  was  laid  under  ceitain  relltiftions  by  tlic  29  Car. 
2.  And  thefe  ftatutes  are  now  to  be  taken  tosether,  as 
containing  all  the  parliamentary  rules  concerning  the 
mariner  of  difpoliiig  of  lands  by  will.  The  nectifary 
leqilfttes  are,  that  slic  will  be  in  writiitg,  ligned  by  the 
party  devifmg,  or  fome  perfon  authorized  by  him,  and 
attefled  and  fubfcribed  by  thr<.e  credible  witnefles,  in  the 
prefence  of  the  teftator.  In  the  lafe  of  Lee  and  Lil'l>, 
1  Shoujer  88,  and  Cartbew  35.  there  were  two  wit- 
neffes  to  the  will,  and  two  to  the  codicil,  by  which  tie 
will  was  confirmed  ;  and  yet  the  will  was  held  to  be 
void  as  to  the  lands.  I  mention  this  cafe,  becaufe  my  Lord 
Ch.  J.  HaI  there  fays,  that  tlie  three  vvitnefl'es  are  to 
prove  all  the  things  teqiired  by  tlie  ftatute:  and  this  I 
apprehend  is  an  anfwer  to  an  objcdion  that  was  drawn 
from  the  common  practice  of  calling  only  one  witnefs  to 
prove  the  will,  who  proves  at  the  fame  time  the  hands  of 
all  the  reft. 

This  is  done  where  it  is  not  further  contefled  ;  but  the 
heir  at  law  has  a  tight  to  examine  the  other  witnelles ;  for 
the  law  is,  that  he  i."^  not  to  he  difinheritsd  but  by  the 
oaths  of  three  credible  witnefleo  at  leaft,  which  mufl 
mean  le^al,  and  dlfmteref.ed  witinflcs. 

But  t  has  been  faid  that  thi^  Caiinot  always  be  had  ; 
for  fuppofe  a  111  u;,  omni  cxceptime  major,  attefrs  a  will, 
and  afterwards  lit  is  convicted  of  perjury,  and  becomes 
infamous  ;  yet  tliis  will  may  be  proved.  No  authority 
is  cited  for  this,  but  fuppofing  it  to  be  fo,  the  devifor 
complies  with,  the  flatutc  :  He  had  at  the  time  of  ma- 
king the  wiil  li-.e  bjl  evidence  t:  at  could  be  had,  and 
the  perfons  atiefting  were  then  a'.l  unexceptionable.  It  by 
the  inteiveniion  of  fubfequent  accidents,  the  nature  of 
the  evidence  or  condition  of  the  witneiles  is  altered,  we 
niuft  receive  the  beft  that  can  be  procured.  As  where 
an  obligee  makes  the  only  furviving  witnefs  to  a  bond 
his  executor,  he  fliall  nevertiielefs  be  admitted  to  prove 
the  hands  of  the  other  witiufTes.      2  I'ern.  700. 

Bat  here  Hailes  was  under  an  inducement  and  bias 
at  the  time  of  atteflation,  as  being  then  interefted  ;  in 
like  manner,  if  one  of  the  witneflls  will  not  (wear  to 
the  execution,  or  contradicts  the  otlicr  two  ;  yet  that 
fhail  not  impeach  the  devife,  becaufe  if  there  were  three 
VuL.  II.  NO.  1^5. 
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witreflls  at  the  time  of  the  execution,  and  th.K  faii 
ajipeirs  fufficiently  proved,  it  would  be  abfuid  that  it 
fhould  be  in  the  power  of  any  one  of  the  witneiils  to  de- 
fe.it  the  whole  will.      Skin.  79. 

It  has  been  argued,  that  Haila,  at  the  time  of  ti;8 
atteftation,  had  nothing;  he  could  have  no  inttrefl  till 
after  the  teflator's  death.  But  as  he  had  an  intercit  de- 
vifed  to  him  by  the  will,  he  ftaiids  in  the  fame  light 
wit:i  the  imnicdi  te  devifee  of  the  lands,  who  accordin'- 
to  the  cafe  of  Hilliard  and  yennings  in  Carthiiv  ^\.^. 
cannot  by  law  be  allowed  to  be  a  credible  witnefs,  ta 
prove  the  execution  ot  the  will  on  his  own  behalf. 
Wherefore  it  w.is  determined  that  with  lefpcifl  to  that 
devife,   it  was  attefled  only  by    two   witnefTes. 

To  this  the  counfcl  for  the  defendant  have  faid,  let 
that  cafe  be  the  mlc  here;  let  the  will  be  void,  quoad 
any  devife  to  Ilailfi  and  his  w.fe,  and  then,  having  n'j 
intereft,  he  v.-ill  be  a  credible  witnefs  to  prove  the  dc- 
vifes  to  other  pcrfins  :  Tue  wll  may  be  void  quoad  the 
intereft  of  the  witnefs,   and   20. id  as   to  the  refh 

But  I  appicheid  ih.it  thi-  is  not  to  be  inferred  from 
the  report  in  C .riheiu.  I'Or  upon  lonkii.g  into  the  re- 
cord in  that  cafe,  it  appeals  from  the  fpccial  verdiifl  that 
tl'iete  were  no  other  dei'ifes  contamed  in  that  will  but  the 
devife  to  one  of  the  witiKllej  ;  and  the  words  of  tl;e 
book  do  not  feem  to  warrant  -Any  (uch  diftir-.flion.  Be- 
fides,  why  is  this  devife  to  UatUs  to  be  void  by  tlie  fhi- 
tute,  became  tiiere  ate  not  three  credible  witneffcs  Ui 
atteft  it?  But  if  it  is  once  admitted,  that  there  are  tliree 
witn.-fi'.'s  to  asy  one  part  of  the  will,  the  confequencs 
muft  be,  tli.u  there  were  three  witneffts  to  the  whole. 
And  this  doflrine  is  agreeable  to  confianc  cxperierice. 
For  it  is  always  faid,  that  fuch  a  petfini  is  either  a  wit- 
nefs, or  not  a  witnefs,  to  the  will.  A:;d  in  the  cafe  uf 
Pyhe  and  Crctich,  1  Ld.  Raymond  730.  it  is  faid,  !jj;;t  a 
legatee  cannot  be  a  witnefs  until  he  has  re'eafed.  But  if 
this  diftinction  were  to  be  allowed,  he  wouhl  be  a  g'-od 
witnefs  without  any  releafe. 

^Vhat  gave  rife  to  this  manner  of  reafoning  w.is  proba- 
bly a  pafl'age  in  Sirinb.  296  eld  edit,  wheic  it  is  faid  tliat 
the  teftimony  of  a  legataiy  is  good,  as  to  all  b::t  his  own 
legacy.  But  in  the  laft  edition  of  that  book  pa.  317.  it 
is  faid,  generallv,  that  by  our  laws  a  legatee  cannot  be 
a  witnefs  to  prove  the  will.  And  indeed  it  is  a  gene- 
ral rule  in  all  laws,  that  no  man  ought  to  be  admitted 
to  prove  thaty  which  is  his  intereft  to  fupport.  Tho'  he 
is  not  immediately  interefted  in  the  event  of  the  caufe, 
yet  if  he  is  interefted  in  the  determination  of  the  quef- 
tion  upon  whicii  the  caufe  depends,  it  is  an  objedlion  to 
his  teftimony.  Omnibus  in  re  propria,  crV.  Cod.  lib.  de 
trjlihus. 

In  oripofition  to  this  there  has  been  cited  ti  e  cafe  in 
2  Roll.  'Ahr.  685.  and  2  Hal.  P.  C.  28^.  That  if  three 
men,  defendants  in  a  fuit  in  Chancery  fwear  that  A. 
made  an  award,  i^c.  and  upon  that  are  feverally  in- 
dided  for  perjury,  it  is  held  they  may  be  witnelles  for 
one  another,  tho'  as  my  Lord  Hale  fays,  they  are 
cov.fequentially  concerned,  but  the  cafes  are  different  ;  f  ^r 
whether  they  were  Jeverally  guilty  of  perjury,  depends 
upon  iht  fevcral  perfonal  circumftances  of  each,  what  he 
fwore  and  what  he  then  knew  ;  but  the  eftablifhment  of 
an  inftrun.ent  of  this  kind  as  a  will,  depends  upon  the 
performance  of  ceitain  foiemnities,  which  if  complied 
with  as  to  one  devife,  muft  have  been  compJied  with  as 
to  tiiC  whole.  For  I  do  not  apprehend  that  it  is  poflible 
to  confider,  that  this  will  was  well  executed  according 
to  the  flaiute  as  to  one  devife,  and  not  executed  ac- 
cording to  the  ftatute  as  to  another  devife  in  the  fame 
will,  where  there  was  but  one  figning  to  the  whole. 

A  will  is  to  be  confidered  as  one  intire  thing  ;  there- 
foie  if  a  man  makes  one  in  feveral  pieces  of  paper,  and 
there  are  three  witnefies  to  the  laft  paper,  who  never  faw 
the  firft,  it  is  not  a  good  will.  3  Mod.  263.  If  the 
contrary  dotflrine  was  to  be  admitted,  this  abfurd  confe- 
quence  would  clearly  follow,  that  four  devifees  mi;iht 
divide  the  teftator's  real  eftatc  between  themfelves,  and 
be  credible  witneifes  to  all,  but  the  devife  to  themfelves; 
fo  that  each  feparate  devife,  would  have  three  credible 
witneffes,  and  the  whole  will  of  neceffity  be  eftabliflied. 
9  O  Add 
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Add  to  all  this  the  cafe  of  HilUard  and  Jennings,  as  re-  J 
ported  by  Lord  Raymond  505.  and  by  my  Ld.  Ch.  B. 
Camyns  90.  and  Cafes  in  the  King's  Bench  in  the  time 
of  K.  UWiam  277.  and  it  is  vifible  that  all  the  reafons 
upon  which  the  court  determined  in  that  cafe,  are  appli- 
cable to  the  prefent. 

The  argument  to  which  the  court  agreed  was,  that  a 
perfon  who  could  not  be  a  witnefs  was  certainly  not  a 
credible  witnefs,  and  that  the  intention  of  the  a£l  was  to 
prevent  frauds  as  well  as  perjuries ;  which  intent  would 
be  evaded,  if  a  party  interefted,  who  might  probably  be 
induced  to  ufe  fraud,  were  to  be  allowed  to  be  a  witnefs; 
and  if  perfons,  who  could  not  give  evidence  or  be  exa- 
mined at  the  time  of  atteftation  were  to  be  admitted,  it 
would  be  admitting  fo  many  dead  letters  as  witneffes. 

The  faying  of  Lord  Raymond  as  reported  in  the  cafe  of 
BaughzndHalloway,  iPJP1!l.S57-  that  it  was  determined 
in  that  cafe  of  Hilliard  and  Jennings,  that  the  devifee  was 
a  good  witnefs  to  every  thing  in  the  will  but  his  own  de- 
vife,  which  was  void,  muft  have  proceeded  from  fome 
miftakc,  becaufeLord  Raymond's  own  report  is  contradic- 
tory to  it,  and  there  is  no  foundation  for  any  fuch  infe- 
rence from  any  of  the  other  reports. 

Upon  the  whole  therefore  we  think,  that  Hailes  ap- 
pears to  have  been  under  a  bias  of  intereft,  and  therefore 
is  not  a  credible  witnefs.  The  ftatute  was  made  to  pre- 
vent frauds  at  a  time  when  a  man  is  frequently  the  leaft 
able  to  ref'ft  them  :  And  the  check  intended  againft  all 
fuch,  was  the  prefence  of  three  difinterefted  witnefles, 
which  it  is  in  the  power  of  any  man  to  have.  But  that 
not  having  been  obferved  in  the  prefent  cafe,  we  are  all 
of  opinion  that  this  will  was  not  well  executed  in  the 
manner  required  by  the  ftatiite,  and  therefore  that  there 
muft  be  judgment  for  the  plaintiff. 

The  following  is  part  of  an  argument  lately  made  in  the 
court  of  Common  Pleas  ;  wherein  the  principles  laid  down  in 
the  aforefaid  cafe  of  VVyndham  and  Chetwynd  are  contro- 
verted. 

Doe  on  the  demife  of  Hindfon  againft  Kerfey. 

Two  qucftions  arife  out  of  this  will.  Fitft,  whether 
it  is  executed  according  to  the  ftatutc of  frauds.  Second- 
ly, if  not,  whether  the  objeflion  to  it  is  cured  by  the  late 

The  particular  queftion  under  the  ftatuteof  frauds  is, 
whether  the  witnefTes  are  credible  ;  to  clear  which,  the 
following  points  muft  be  taken  into  confideration. 

Firft,  who  are  thofe  witnefTes  which  are  defcribed  in 
the  3(51  by  the  word  credible.  Secondly,  whether  the 
witnefTes  here  come  within  that  defcription.  Thirdly, 
whether  this  credibility  can  be  purged  by  any  matter  ex 
pofl  faao,  fo  as  to  eftablifli  the  will.  Fourthly,  whether 
admitting,  they  cannot  be  admitted  to  prove  their  own 
legacies,  they  can  be  admitted  to  prove  thofe  of  the  other 
devifes  wherein  they  have  no  intereft. 

Upon  fome  of  thefe  queftions  I  ftiall  be  obliged  to  differ 
with  the  opinion  of  the  court  of  King's  Bench  delivered 
by  Lord  Mansfield  in  the  cafe  of  JVyndham  and  Chetwynd; 
or  rather,  for  fo  I  wifii  to  put  it,  I  ftiall  agree  with  the 
judgment  of  the  fame  Court,  delivered  by  Lord  Chief 
Juftice  Lee;  for  as  both  the  opinions  arejuftified  by  au- 
thorities of  equal  weight,  a  man  may  take  either  fide 
without  hazarding  his  reputation,  Magnus  fe  judice  quif- 
^ue  tuetur.  I  had  rather  have  it  faid  that  I  concur  with 
one  great  judge  than  that  I  difTent  from  another. 

The  courfe  I  fhall  purfue  is  this : 

Firft,  I  ftiall  endeavour  to  give  you  the  fcope  of  Lord 
Mansfield'^  argument,  as  I  underftand  it.  Secondly,  then 
\  fhall  lay  down  the  method  in  which  I  ftiall  treat  the  fub- 
je£l  under  confideration  ;  and  while  I  am  eftablifhing  nuy 
own  prrypofitions,  I  will  endeavour  to  anfwer  the  argu- 
ment on  the  other  fide  as  it  falls  in  my  way. 

His  Lordfhip's  method  of  arguing,  as  far  as  I  am  able 
to  colleil  it,  I  take  to  be  this :  He  fitft  affirms  that  thcfe 
atteftations  of  three  witnefTes  is  mere  form  ;  in  which 
light  the  judges  fhould  always  endeavour  to  get  over  the 
objeiSlions  in  favour  of  wills  :  And  many  inftances  to  this 
purpofe  are  cited,  Clewing  how  liberally  th;:y  haVe  dealt 
with  the  ftatute  where  the  objedljon  was  formal  only. 
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Then  with  refpefl  to  the  claufe  itfelf,  he  infills  that  this 
is  not  a  queftion  of  conftrucftion  upon  any  words  of  ilic 
ftatute  ;  for  that  no  ftrefs  ought  to  be  laid  upon  the  word 
credible,  which  is  either  mi/applied  or  nugatory,  as  inclu- 
ded in  the  word  witnefs :  That  the  whole  claufe  is  indeed 
ill  penned  and  inaccurate,  and  the  world  under  a  great 
miftake  in  thinking  it  was  drawn  by  lord  Hale ;  ia 
which  refpeft  a  judge  may  take  greater  liberties  with  it 
than  he  could  do  otherwife :  That  the  legiflature  could 
not  ferioufly  mean  to  prevent  frauds  by  this  ditedllon  ; 
for  though  it  might  be  fome  guard  in  theory.  It  was  hard- 
ly any  in  pradtice  :  They  only  meant,  it  is  faid,  to  make 
the  execution  fomething  more  formal  than  it  was  before  ; 
That  the  ftatute  being  deprived  of  the  word  credible,  the 
other  word  witnefs  was  to  be  expounded  by  Common 
law  analogy.  From  whence  this  rule  is  taken  ;  that  as 
at  Common  law  no  man  was  allowed  to  be  a  witnefs  to 
prove  an  intereft  for  himfelf ;  fo  fince  the  ftatute  no  man 
fhall  by  his  own  fubfcription  take  an  intereft,  which  he 
could  not  prove  at  that  time  by  his  own  examination  : 
That  the  cafe  of  Hilliard  and  Jennings  goes  no  further. 
The  rule  thus  framed,  his  Lordfhip  is  pJeafed  to  conclude 
not  only  that  a  releafe  or  payment  will  re-eftablifh  the 
witnefs,  if  his  incompetency  really  ftands  in  the  way  ; 
but  ftill  further,  that  fuch  a  witnefs  without  a  releafe 
may  be  competent  enough  to  prove  the  will  for  every  per- 
fon except  himfelf. 

In  oppofition  to  this  reafoning  I  propofe  to  maintairt 
firft,  that  this  credibility,  (which  I  fhall  prove  to  be  com- 
petency) is  a  neceffary  and  fubjiantial  qualification  of  the 
witnefs  at  the  time  of  attejiation.  Secondly,  that  if  the 
witnefs  is  incompetent  at  that  time,  he  cannot  purge 
himfelf  afterwards  either  by  releafe  or  payment,  fo  as  to 
fet  up  the  will.  Thirdly,  that  he  cannot  be  a  witnefs 
in  that  cafe  to  eftablifh  any  part  of  the  will ;  but  that 
the  whole  is  void  for  ever. — As  my  brothers  differ  with 
me  upon  the  fecond  queftion,  by  holding  that  the  wit- 
nefles are  competent  by  the  rule  of  law,  I  might,  if  I 
thought  it  fitting,  leave  all  the  other  points  undifcufTed, 
as  not  abfolutely  necefTary  to  the  decifion  of  this  cafe  j 
and  I  dould  have  been  glad  for  feveral  reafons  to  have 
done  it,  if  other  reafons  more  weighty  with  me  had  not 
determined  me  the  other  way.  One  is,  that  as  the  whole 
argument  is  connefted  by  a  chain,  thofe  points  to  which 
I  am  bound  to  fpeak  could  not  be  fo  clearly  illuftrated, 
nor  would  they,  as  I  apprehend,  be  expreffed  with  half 
the  force,  if  the  others  are  omitted  ;  for  they  do  all  throv* 
light  upon  each  other,  and  the  firft  are  proper  and  mate- 
rial introduflions  to  the  latter.  Another  reafon  is,  thai 
as  the  like  cafe  may  again  exift,  and  even  this  caflt 
may  yet  come  before  another  court,  and  likewife  as  nd 
cafes  of  the  like  kind,  in  my  opinion,  are  cured  by  the 
late  aft;  but  that  future  wills,  as  well  as  thofe  that  art 
pafTed  under  fuch  like  atteftations,  muft  call  up  the  famfe 
queftions,  when  they  happen,  I  think  myfelf  bound  iii 
duty  to  declare  my  difTent  from  the  laft  opinion  of  Lord 
Mansfield,  and  do  my  beft  endeavours  to  reftbre  Lord 
Chief  Juftice  Lee's,  which  has  been  fo  confiderably  Oia- 
ken,  I  may  fay  overturned  ;  becaufe  the  laft  opinion,  if 
it  is  acquiefced  under,  almoft  always  governs,  and  be- 
comes the  leading  cafe.  So  that  if  I  fliould  now  decline 
this  argument,  my  filence  would  be  conftrucd  into  an 
afl'ent  to  Lord  Mansfield's  doflrine,  whicii  I  am  clearly 
fatisfied  is  erroneous.  Thefe  reafons  no  d(;ubt  prevailed 
upon  his  Lordfhip  to  declare  himfelf  againf:  Lord  Chief 
Juftice  Lee,  in  a  cafe  where,  according  to  his  own  opi- 
nion, he  might  have  avoided  the  queftion,  and  yet  have 
pronounced  the  fame  judgment;  but  he  thought  it  more 
manly  to  meet  a  principle  in  open  combat,  which  he 
thought  wrong,  than  to  give  further  ftrength  to  that  error 
by  avoiding  the  conteft.  I  have  hitherto  treated  the  ar- 
gument I  am  anfwering,  and  I  am  obliged  to  treat  it 
throughout  as  lord  Mansfield's  argument,  and  not  the 
argument  of  the  court ;  becaufe  his  lordfhip  has  told  us  it 
is  his  own,  and  he  is  perfonally  anfwerable  for  all  its 
errors.  As  for  the  opinion  of  the  court,  he  only  tells  us 
in  genera!,  they  held  the  will  duly  executed  according  to 
the  ftdtufe ;  but  he  has  not  informed  us  upon  what 
grounds  that  refolution  was  framed  ;  f©  t^at  I  am  nc»t 
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able  to  fay  whether  the  puifne  judges  agree  with  his  lord- 
(hip  in  all  his  three  grounds,  or  if  not  in  all,  in  which 
of  thefe  three ;  nor  do  I  chink  it  right  now  to  enquire, 
becaufe  Che  practice  of  explaining  a  publick  refolution  in 
private  by  parol  might  be  attended  with  fome  bad  confe- 
quences.  I  muft  therefore  befpeak  your  patience  ;  for  I 
am  afraid  I  {hall  be  very  tedious  i  if  I  ihould,  it  muft  be 
imputed  to  the  high  refpe(£l  I  bear  to  that  great  perfon  with 
whom  I  differ,  as  it  would  be  an  unpardonable  negle6l  to 
pafs  over  or  difregard  even  a  Jingle  word,  that  be  has 
thought  material.  I  am  very  fenfible  that  I  am  deftroy- 
ing  an  honeft  will  upon  a  criminal  obje(ftion  ;  for  the  in- 
tereft  here,  which  I  muft  treat  as  a  ferious  incapacity,  is 
too  flight  even  to  difparage  the  wiinefs's  credit,  if  he 
could  be  f«orn  ;  and  yet  I  muft  adjudge  him  upon  this 
objeSion  to  be  a  perfon  fo  deftitute  of  a^/ credit,  that  he 
is  not  fit  even  to  be  examined.  Bat  as  it  is  not  my  bufi- 
nefs  to  decide  cafes  by  my  own  rule  of  juftice,  but  to  de- 
clare the  law  as  I  find  ic  laid  down,  if  the  ftatute  of  frauds 
has  enjoined  this  determinacion,  it  is  not  my  opinion, 
but  the  judgment  of  the  legiflature.  As  lam  fatisfied, 
however,  that  this  will  was  fairly  executed,  I  am  very 
glad  my  brothers  by  differing  with  me  have  enabled  me  to 
give  judgment  in  favour  of  it  againft  my  own  opinion. 
Before  I  proceed,  I  defire  it  may  be  underftood,  that  I 
do  by  no  means  deny  the  authority  of  the  judgment  in 
Chettuynd  and  IVyndham ;  for  that  cafe  was  determi- 
ned not  only  upon  the  general  principles,  which  I  am 
forced  in  this  argument  to  deny,  but  upon  its  own  gene- 
ral as  well  as  particular  circumftances,  none  of  which 
can  be  applied  to  the  cafe  of  a  mere  legatee  witnefs. 

The  fi'ft  general  queflion  then,  or  rather  enquiry,  being 
this,  who  are  thefe  witnefTes,  which  are  defcribed  in  tiit 
aft  by  the  word  credible.  lanfwer  in  one  word  they  are 
tompetent  witneffes,  and  no  other.  When  it  is  further 
aiked,  at  what  time  muft  the  witnefs  be  endued  with 
this  qualification,  I  fay  that  he  muft  be  clothed  w^^h  it  at 
the  time  of  atteftation.  This  then  is  the  propofition  that 
I  intend  to  maintain.  That  the  witnefs's  aedibiliiy 
(which  I  (hall  prove  to  be  competency)  is  a  neceffary  and 
fubftancial  qualification  at  the  time  of  attefting.  To 
prove  this,  it  will  be  incumbent  on  me  to  prove,  that 
the  legiflature  fet  up  thefe  witnelTes  as  a  guard  to  protect 
the  teftacor  from  fraud  in  chat  critical  minute  when  he 
was  about  >o  execute  his  will,  which  I  will  do  from  the 
fpirit  as  well  as  the  vuvrds  of  the  a6t,  and  (hall  then  con- 
firm my  conftruflion  by  the  authority  of  HiUiard  and 
Jennings,  which  is  a  cafe  in  point  upon  this  queftion.  In 
the  outfet  I  beg  leave  to  make  one  obfervation,  which  I 
defire  may  be  attended  to,  becaufe  it  fhould  be  carefully 
kept  in  view  throughout  the  whole  argument,  and  it  is 
this  :  That  there  is  a  great  difference  between  the  method 
of  proving  ».fa£}  in  a  court  of  juftice,  and  the  atteftation 
of  tbac  fait  at  the  time  it  happens;  thefe  two  things  I 
fufpedt  have  been  confounded,  wheieas  it  ought  always 
to  be  remembered,  that  the  great  enquiry  upon  this  quef- 
tion is,  how  the  will  ought  to  be  attcfted,  and  not  how 
it  ought  to  be  proved.  Tlie  new  thing  introduced  by  this 
aft  is  the  atteftation  ;  the  method  of  proving  this  attefta- 
tion, ftands  as  ic  did  upon  the  old  Common  law  princi- 
ples. Tnu5  for  inftance  ;  One  wicr.efs  is  fufficient  to  prove 
what  all  the  three  have  attefted  ;  and  though  that  wit- 
nefs muft  be  a  fubfcriber,  yet  that  is  owing  to  che  gene- 
ral Common  law  rule,  that  when  a  witnefs  has  fubfcnbed 
an  inftrument,  he  muft  be  always  produced,  becaufe  it  is 
the  btjl  evidence.  This  we  fee  in  common  experience; 
for  after  the  fitft  witnefs  has  been  examined,  the  will  is 
always  read,  and  in  the  cafe  oi  HiUiard  inAyenr.ings  you 
will  find  that  the  objeftion  was  not  to  the  want  of  due 
proof  in  court,  but  whecher  the  devifee  was  a  credible 
wicnefs  within  the  meaning  of  the  ftatute.  This  I  am 
afraid  has  not  always  been  accended  Co,  but  fome  perfons 
have  been  apc  to  reafon  upon  chis  poinc  as  if  die  ftatute 
had  ditefted  the  will  loheprovedhy  three  credible  witnef- 
fes,  forgetting  che  difference  between  the  fubfcription, 
and  the  proof  of  that  fubfcription.  I  proceed  now  Co 
fnew  chat  the  wicnefles  muft  be  credible  ac  che  time  of 
atteftation  within  cl.e  true  incenc  and  meaning  of  the  aft. 
This  claufe  has  introduced  a  new  ceiemony  to  beobferved 
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in  the  publication  of  wills.  7his  a£f  of  publication  is  t;  be 
done  before  three  credible  witnejfes  ;  this  I  call  the  fubjhnce, 
becaufe  the  other  aft  is  to  be  done  by  the  parties,  when 
this  is  done  by  the  teftator,  and  has  been  feen  and  heard 
by  the  witneffes.  Then,  the  teftator  is  to  fign,  and  the 
witneffes  are  to  fubfcribe  in  the  prefence  of  the  teftator. 
This  is  One  form  ;  the  difference  is  apparent  ;  for  the  fign- 
ing  and  fubfcribing  in  the  prefence  of  the  teftator  is  only 
the  mode  of  recording  the  aft,  by  commiccing  ic  to  wri- 
ting at  that  time  ;  and  though  the  formal  as  well  as  the 
fubjlantial  ^iit  are  equally  effential  to  the  perfeftion  of  the 
will ;  yet  Judges  may  fairly  be  more  liberal  with  the 
form,  than  they  can  be  with  the  fiibft:ance.  Now  if  the 
queftion  be  afked,  whecher  the  quality  of  fr^(i/i;7/V)'  is  re- 
quifice  in  che  witnefs  at  the  time  of  atteftation,  I  anfwer, 
nothing  can  be  more  clear  upon  che  words,  if  credibilicy 
means  any  ching.  For  what  is  the  claufe  but  a  defcrip- 
tion  of  thofe  folemnities  that  are  to  attend  the  execution, 
among  which  the  prefence  of  credible  witnefles  is  made 
neceffary.  Ic  is  admitted,  that  if  any  other  defcription 
had  been  added  to  the  witneffes,  that  muft  have  belonged 
to  them  at  the  time,  as  if  three  engliflimen  or  three  full 
aged  perfons  had  been  required;  chefe  adjunfts  would 
have  been  neceffary  at  the  time;  and  if  fo,  I  fee  not  by 
what  rule  of  conftruftion  one  epithet  or  adjunft  can  be 
diftinguifhed  from  another.  Nay  if  che  word  credible 
be  expunged,  and  the  word  witnefs,  as  it  is  admitted, 
does  ex  vi  termini  include  competent,  ftill  competency  muft 
be  effcricial  to  the  witnefs  at  the  time  of  execution  ;  fo, 
quacunque  via  data,  an  interefted  witnefs  cannot  be 
the  witnefs  whici.  the  law  intends  to  be  prefent  at  the 
execution.  But  this,  it  may  be  faid,  is  cavilling  upon 
words,  ano  an  artifice  to  evade  the  true  queftion  which 
turns  upon  the  fpirit  or  intention  of  the  law.  For  if  the 
Iblemnity  was  not  really  introduced  to  proteft  the  tefta- 
tor from  fraud,  but  only  to  add  a  little  more  form  to 
will-making,  the  court  ought  to  attend  more  to  the  num- 
ber than  the  quality  of  the  witnefles,  and  the  law  will 
be  fatisfied,  if  they  are  made  credible  at  the  trial.  Nov^ 
although  this  conftruftion  will  be  a  manifeft  violence  up- 
on the  words,  yet  I  will  meet  the  argument  fairly,  and 
maintain  my  opinion  upon  the  very  fpirit  and  intention 
of  the  aft.  I  fay  then  that  the  legiflature  ordained  and 
meant  to  ordain  the  three  witneffes  to  be  a  guard  to  the 
teftator  againft  fraud  at  the  time  of  executing  the  will, 
and  that  the  witneffes  are  called  in  not  only  to  atteft  but 
to  proteft.  This  is  the  true  ftate  of  the  queftion  between 
us.  The  word  credible,  fay  the  other  fide,  fignifies  no- 
thing ;  the  whole  bufinefs  is  mere  form  ;  fo  litde  has  the 
ftacuce  to  do  with  this  point,  that  the  queftion  is  not  a 
queftion  of  conftruftion  upon  any  words  of  it.  I  muft 
on  the  contrary  maintain  it  to  be  a  queftion  of  conftruc- 
tion.  To  fay  the  truth,  the  point  muj}  either  way  turn 
upon  the  conftruftion  of  the  ftatute.  If  che  ftacJte  de- 
cermines  the  queftion,  it  is  fimply  a  queftion  of  corftruc- 
cion,  and  if  it  is  to  be  laid  afide,  you  muft  ftill  conftruc 
che  ftacuce  to  get  rid  of  it. 

But  to  proceed.  Before  the  ftatute  of  frauds  any  fcrap 
of  writing,  though  it  was  neither  figned,  fealed,  nor 
written  by  the  teftator,  might  have  been  eftabliftied  by 
the  teftimony  of  one  fingle  witne.'s ;  nay,  though  this 
perfon  was  a  legatee,  if  he  releafed  he  was  a  good  wit- 
nefs. This  did  in  faft  happen  in  a  very  remarkable  cafe, 
that  of  Sir  Francis  JVorfley's  will ;  this  cafe  is  reported  in 
Sid.  315.  and  in  2  Keble  128.  Stephens  klTee  of  Gerrard 
againft  Lord  Manchejier  18  Car.  2.  One  Benham  oi Gray's 
Inn  wrote  a  will  for  Sir  Francis  IVorfley,  which  will  was 
in  loofe  fiieets  diftated,  as  Benham  faid,  by  Sir  Fratuss 
who  had  neither  figned,  nor  fealed  the  fame,  though  the 
writing  itfelf  purported  both;  but  Sir  iranm,  who  in- 
tended to  write  the  fame  over  again  himfelf,  faid,  that  in 
che  mean  time  thai  Qiould  be  his  will,  Benham  was 
the  only  witnefs  to  all  this  tranfaftion,  and  he  was  a  truf- 
tee,  a  legatee  and  an  annuitant  under  the  fame  will. 
Objeftion  was  taken  to  Benhamh  teftimony  as  a  legatee, 
whereupon  they  fliewed  a  releafe,  and  proved  that  he  had 
received  the  money,  and  yet  fays  Keble  the  court  con- 
ceived this  a  fufficient  will,  and  the  jury  found  it  fo,  and 
verdift  for  the  defendant  leffee  of  his  baflaxd  againft  ths 

true 


W     I     L 

jTuc  heir  at  law,  lellbr  of  tlie  plaintiff.     This  determina-  i 
tion   was   clearly  legal   at    that    time;  yet   the    reporter  ] 
thouffht,  as  every  other  j:erron  that  reads  it  muft,  that   it 
was  a  cafe  of  great  haidfhip  to  difinherit  the  heir  by  a  will 
fo  made  and  fo  attefted,   the  fame   perfon   being  drawer, 
legatee  and  wit^ef^.      Ti;e  two  great  and  alarming  con- 
fiderations  upon   this  cafe,  were  thefe,   that  fuch  an  un- 
finiQied  paper  (houid  be  deemed  a  will,  and  that  one  per- 
fon  fo  intertfteJ,  fhould   be  the  only  witnefs.      All  the 
world  muft  fee,  as  fuon  as  this  cafe  was  determined,  that 
teftators   would  be  delivered  up  to  the  practices  of  crafty 
and  defigning  men,   if  fuch  wills  and  fuch  witneiFes  were 
fufFered   to  prevail    any   longer. — Whether  this  cafe  was 
in    truth  the  occ.fion  of  the  will  claufe  in  the  flatute  of 
frauds,  as  fome  have  thought,   I  don't  know;  but  when 
you  refledl  tliat  this  cafe  happened  in  the  1 8  Caj-.  2.  and 
the  law   made  but  eleven  years  after,   which    is  no  great 
length  of  time  to  prepue,  digeft  and  finifh  this  noble  law, 
which  deferves  to  be  called  a  Code  rather  than  a  fingle 
acS  of  parliament  ;    and  when  it  is  found   by   the   provi- 
fion  of  this  new  law,  that  for  the  future  the  will  is  to  be 
a  perfeft  inftiument  fjgned  by  the  telfator,  and  that  three 
credible   witnefles  at  leaft  are  to  be  introduced  to  be  pre- 
fent    at   the   ttanfaciion,    pointing   direftly    at    the   two 
grievances   in  Sir   Francis   fForJJey's   cafe,  and  going    no 
further;  the  provifiun  is  fo  remarkably  adapted,  to  meet 
with  the  cafe,  thai  I  cannot  be  brought  to  believe  it  was 
either  nejlefled  or  forgot.      However  that  may  be,   I  am 
at  leilt  fure,  that  this  was  a  moft   material  cafe  to  (hew 
the  neceflity  cf  this  provifion.     The  ad  is  made  in  the 
following  words,  "  All  devifes  and  bequefts  of  any  lands, 
tenements  or  htreditamenis,  Wir.  fliall  be  in  writing,  and 
figned   by   the  party  fo  devifing  the  fame,  or  fome  other 
perfon  in  his  prefence,  and  by  his  exprefs  direftions,  and 
(liall  be  attefted  and  fubfcribed  in  the  prefence  of  the  faid 
devifor   by   three   or  four  credible  witnefTes,  or  elfe  the 
fame  (hall  be  utterly  void  and   of  none  efFed."     Now 
that  the  ftatute  had  a  main  view  to  the  quality  of  the  wit- 
nefs will  appear  from  this  confideration,  viz.  that  a  will 
is  the  only  inf^rument  in  this  a£l  required  to  be  attefted 
by  fubfcribing  witnefTes  at  the  time  of  the  execution.     It 
was  enough  for  leafes  and  all  oiher  conveyances,  for  mar- 
riage  agreements,    for    declarations  and    alTignments   of 
trufts   to   be   in  vriting :  thefe   were  all  tranfadtions  in 
health,  and  prote(3ed  by   valuable  confiderations  and  an- 
tecedent treaties  ;   fo  that  the  power  of  a  court  of  equity 
was  fully  fufficient  to  meet  with  every  fraud  that  could 
be  praftifed  in  thefe  cafes  after  the  contra£t  was  reduced 
into  writinc     But  a  will    was  a  voluntary  difpofition, 
the  arbitrary  capiicious  pleafure  of  the  teftator  executed 
fuddenly  in  the  laft  ficknefs,  almoft  in  articulo  mortis.  If 
the  man  is  fure  his  will  mufl  be  eftablifhed,  cruelty,  in- 
gratitude, unnatural  preference  or  exclufions  are  no  ob- 
jeftion  to  fuch  a   will.     Stat  pro  ratione  voluntas.     Was 
the  teftator  in   his  fenfes  when  he  made  it  ?   is  the  only 
queftion  that  can  be  afked,  and  confequently  the  time  of 
the  execution  u  the   critical  minute  that  requires  guard 
■and  protedion.     Here  you  fee  the  reafon   why  witnefTes 
are  called  in  fo  emphatically.     What  fraud  are  they   to 
prevent?  even    the    fraud   fo  commonly   pradlifed    upon 
<iying  men,  v.'hofe  hands  have  furvived  their  heads,  who 
have  (till  flrength  enough  to  write  a   name  or  make  a 
mark,  though   the  capacity  of  difpofing  is  dead.     What 
is  the  condition  of  fuch  an  object,  in  the  power  of  a  few, 
■who  are  fuft'ered  to  attend  him,  wheedled  or  teafed  into 
a  fubmiffion  for  the  fake  of  a  little  eafe,  put  to  the  labo- 
rious tafk  of  recollefling  tl  c  full  ftate  of  all  his  affairs,  and 
to  weiah  the  juft  merits  and  demerits  of  thofe  who  belong 
to  him  by  remembering  all  and  forgetting  none. 

Such  an  ad  to  be  done  at  fuch  a  time  is  fo  pregnant 
with  fufpicion,  that  a  formal  declaration  of  the  teftator's 
found  and  difpofing  mind  and  memory,  though  he  is  weak 
in  body,  is  grown  to  be  a  common  introdudory  claufe 
to  almoft  every  teftament.  Who  then  (hall  fecure  the 
teftator  in  this  important  moment  from  impofition  ?  Who 
(hall  prote<S  the  heir  at  law,  and  give  the  world  fatisfa£tory 
evidence  that  the  tellator  was  fane  ?  The  ftatute  fays 
three  credible  witnefTes.  What  is  their  employment?  I 
fay  to  infped  and  judge  of  the  teftator's  f,«nity,  before 
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before   tiiey  atteft.     If  he  is  not   capable,    the   witnefj 
ought  to  temonftrate  and   refufe  his  atteftation  ;  ke  is  in- 
famous if  he  does  not ;   in  all  other  cafes    the   witnefs  is 
paflive ;  here  he    is  adive,  and  is  in  truth  one  of  the 
principal  parties  to  the   tranfaflion  ;   the   teftator  is  en- 
trufted  to  their  care.     Sanity  is  the  great  fad  the  witnefs 
is   to  fpeak  to,  when  he  comes  to  prove  his  atteftation  : 
And  that  is  the  true  reafon,   why   a   will  can   never  be 
proved   as   an   exhibit  viva  voce   in  chancery,  though  a 
deed   may  ;   for  there  muft  be  liberty  to  crofsexamine  to 
this  fad  of  fanity.     From   the   fame   confideration   it  is 
become  the  invariable  pradice  of  that  court  never  to  efta- 
blifii  a  will  unlefs  all  the  witnefTes  are  examined,  becaufc 
the  heir  has  a  right  to  the  proof  of  fanity  from  every  one 
of  the  witnefles  that  the  ad  has  placed  about  his  anceftor. 
This  pradice  which  is  coeval  with  the  ad  is  a  ftrong  ar- 
gument to  (hew,  that  the  parhanient  called  in  the  witnef- 
fcs  to  prevent  infane  difpofitions,  and  that  the  buTinefs  of 
the  witnefs  therefore  is  not  barely   to  atteft,   but  to  try, 
judge  and   determine,  whether   the  teftator  is   compos  to 
fign  and  publifh  ;  and  yet  this  duty  of  the  witnefs,  this 
folemn  trial  of  the  teftator's  fanity  has  been  called  a  mat- 
ter of  form  and  of  no  ufe  to  prevent  frauds.     I  am  of  a 
very    contrary    opinion.      That    many    fraudulent    wills 
have  been   made  fincc  the  ffatute,  and  are  formally  exe- 
cuted, 1  have  no  doubt ;  and  lam  afraid  thefe  frauds  will 
continue   to  the  end    of  time;  for  what  law  can  totally 
extinguifti   wickednefs,  and    reform    mankind  ?   But  if  a 
law  is  to  be  flighted,  becaufe  it  does  not  entirely  eradicate 
the  mifchief  it   was  made  to  prevent,  no  law  whatever 
can  efcape  cenfure  ;  and  many  bad  wills  have  been  made, 
but  who  can  tell  me  how  many  have  been  prevented  ?  I 
have  no  doubt  (for  this  afTertion  cannot  be  proved)  but 
that   a  thoufand  eftaies  have  been  faved  by  this  excellent 
provifion.     It   is  called  a  guard  in  theory  only,  whereas 
almoft  every  delirious  paralytick  that   is  fuffered  to  dye 
inteftate  is  pteferved  by  this  law,  and  gives  teftimony  of 
its  utility.     But  if  you  once  treat  this  part  of  the  folem- 
nity  as  a  form,  and  call  the  devifees  and  legatees  into  the 
fick  man's  chamber,  the  whole  ceremony  will  then  I  ad- 
mit become  a  mere  form  ;  nay  it  will  be  worfe,  it  will 
be  a  fnare  to  the  teftator,  and  inftead  of  being  a  preven- 
tion,  it  will  be  a  protedion  of  fraud. 

I  will  clofe  this  rcafoning  with  the  words  of  the  court 
in  Lea  and  Libb,  as  reported  \nCarlb.  37.  "  It  is  true, 
the  intent  of  the  ftatute  was  to  prevent  fraud,  but  though 
no  fufpicion  of  fraud  appears  in  this  cafe,  yet  the  ftatute 
has  prefcribed  a  certain  method  which  every  one  ought 
to  purfue  to  prevent  fraud."  U  this  is  the  true  language 
of  the  ftatute  of  frauds,  the  confequence  is  undeniable, 
that  the  incompetency  can  never  be  pu'ged,  and  that  the 
whole  will  is  void  for  ever.  This  confequence  is  fo  plain, 
that  the  argument  on  the  other  fide,  in  order  to  call  off 
the  attention  from  this  idea  of  fraud,  hath  laboured  to 
difparage  and  enervate  the  whole  claufe.  With  this  view 
it  is  urged,  that  the  word  credible  (which  I  conTider  as 
the  key  of  the  claufe)  deferves  no  notice,  but  ought  to 
be  expunged,  being,  as  it  is  contended,  either  improper 
or  at  leaft  nugatory  j  nor  does  the  argument  flop  there, 
but  proceeds  to  pronounce  the  whole  claufe  to  be  ioofeiy 
and  inaccurately  penned.  So  that  at  laft  this  famous  law 
(every  line  whereof  according  to  Lord  North's  opinion 
was  worth  a  fubftdy)  turns  out  to  be  carelefs  and  ilkpen- 
nedj  nothing  more  than  a  fruitlefs  and  inefTedual  folem- 
nity. — But  to  proceed.  Firft,  The  word  credible,  it  is 
faid,  either  means  too  much  and  is  mifapplied,  or  elfe  it 
is  included  in  the  word  witnefs,  and  means  nothing:— 
That  the  epithet  credible  has  a  precife  meaning  univer- 
fally  allowed,  and  is  never  ufed  as  fynonymous  to  compe- 
tent;  that  when  it  is  applied  to  teftimony,  it  prefuppofes 
evidence  to  have  been  given  ;  and  that  after  the  compe- 
tency of  the  witnefs  is  allowed,  the  objedion  to  his  cre- 
dibility arifes  ;  and  therefore  that  it  is  abfurd  to  app'y  a 
quality  to  the  witnefs  at  the  time  of  atteftation  which 
can  never  belong  to  him  till  his  teftimony  is  examined  in 
court.  As  the  argument  here  turns  altogether  upon  the 
meaning  of  this  word,  I  wifh  the  argument  had  given  os 
that  precife  meaning,  which,  it  fecms,  is  univerfally 
allowed  j  that  is  not  done  by  any  definition  j  it  was 
3  thought 
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thought  fo  plain  and  obvious  that  there  was  no  occafion 
for  it,  and  therefore  inftead  of  telling  us  what  the  word 
does  mean,  the  argument  only  aflerts  what  it  does  not 
mean,  /.  e.  it  is  never  ufed  as  fynonymous  to  competent. 

In  anfwer   to  which  I  beg  leave  to  fay,  that  it 

may  even  in  common  fpeech  be  fo  ufed,  and  further  in 
the  ait  of  parliament  it  muji  have  that  meaning,  and  no 
other;  and  that  this  is  not  gratis  dilium  will  appear 
from  the  cafe  of  HllUard  and  yennings,  wherein  the  court 
of  King's  Bench  not  only  declared  the  two  words  credible 
and  competent  to  mean  the  fame  thing ;  but  refted  their 
main  argument,  upon  that  very  meaning  of  the  word 
credible.  But  of  this  more  hereafter  ;  in  the  mean  time 
I  will  endeavour  to  explain  the  fenfe  of  this  word  credible 
as  I  underftand  it,  and  I  hope  to  fhew  that  the  ad  has 
ufed  it  properly,  and  that  it  is  not  mifapplied. 1  un- 
derftand the  word  credible  to  mean  worthy  of  credit ; 
when  applied  to  the  perfon  of  a  witnefs,  it  befpeaks  him 
to  be  a  perfon  of  capacity  to  deferve  credit;  I  fay  of 
capacity  to  deferve  it  ;  I  go  no  further,  becaufe  no  man 
can  be  fure  of  obtaining  credit,  let  him  be  ever  (o  credi- 
ble ;  and  therefore  I  fufpeil  that  the  word  credibility  has 
been  ufed  improperly  in  the  laft  paflage  for  credit,  which 
jneans  a  great  deal  more. 

Now  a  witnefs  is  credible  in  two  fenfes.  ift,  When 
this  quality  is  predicated  of  him,  or  denied  to  him  in  the 
abftraft  without  referring  to  the  teftimony  of  any  par- 
ticular fadt.  2dly,  He  is  credible  or  not,  in  another 
fenfcy  when  the  matter  of  his  teftimony  in  a  particular 
.cafe  comes  to  be  difcufled  and  tried.  A  man  therefore 
may  be  credible  in  the  firft  fenfe,  tho'  not  credible  in  the 
fecond,  and  yet  the  word  properly  ufed  in  both.  When 
you  apply  this  epithet  to  legal  witneflcs,  that  law  where 
it  is  fo  applied  muft  determine  the  meaning.  Now  if  I 
afk  this  general  queftion,  who  are  credible  witnefTes  by 
the  law  of  England,  i.e.  perfons  worthy  to  obtain  cre- 
dit? if  the  queftion  is  not  abfurd,  I  can  give  but  one 
anfwer  to  the  queftion,  all  fuch  perfons  as  are  permitted 
to  give  teftimony  in   the  courts  of  Juftice:   Who  not 

Credrblc  ?    Thofe  who  are  not  fo  permitted. The 

very  admittance  of  the  perfon  to  be  examined  proves 
him  in  the  eftimation  of  law  to  be  worthy  of  credit  while 

1  »  ftands  unimpeached,  by  calling  him  competent 

Bu' .  when  a  witnefs's  teftimony  is  under  trial,  and  I  am 
afked  whether  fuch  a  deponent  is  a  credible  witnefs  to 
thofe  fafts,  I  muft  take  in  a  thoufand  circumftances  in 
order  to  judge  fairly  of  his  credibility  quoad  hoc. 

In  this  cafe  I  admit  that  you  prefuppofe  the  evidence 
given,  becaufe  his  credibility  then  depends  not  only  upon 
his  perfonal  chara<Ser,    but  likewife  upon  the   evidence 

given  with  many  other  circumftances. This  general 

chara£ler  of  credibility  in  the  abftradt  is  fo  infeparable  to 
the  perfon  of  a  difinterefted  witnefs,  that  nothing  but  an 
infamous  judgment  can  ever  deprive  him  of  it ;  he  is  dif- 
.believed  in  one  cafe,  he  is  notwithftanding  a  credible  wit- 
nefs in  the  next  ;  he  fails  there,  yet  in  a  third  he  may 
obtain  credit.— ——Let  his  condu£t  or  general  charafler  be 
what  they  may,  he  is  a  credible  witnefs  to  every  fa£t 
where  he  has  no  intereft. 

When  I  fay  that  all  indifferent  witnefles  are  credible, 
J  do  not  mean  to  fay  equally  credible  ;  for  credibility  may 
have  its  degrees  ;  his  rank  or  charafter  may  make  him 
more  or  lefs  credible  ;  but  it  is  fufficient  for  my  purpofe  if 
the  worji  is  intitled  to  any  degree  of  credibility. 

Now  where  a  man's  teftimony  is  impeached,  this  ge- 
iUeral  charadler  of  credibility  is  no  longer  confidered  o- 
therwife  than  as  a  circumftance,  and  the  enquiry  is 
changed  into  a  fcrutiny  of  his  credibility  to  that  particu- 
lar faft  ;  and  here,  as  men  of  all  ranks,  charaflers  and 
fortunes  are  equally  liable  to  the  fame  enquiry,  it  is  by 
no  means  a  confequence  that  the  beft  man  (hould  turn 
out  the  moft  credible  witnefs;  every  day's  experience 
proves  the  contrary,  and  a  bad  man  is  not  only  allowed 
to  be  a  good  witnefs,  but  fometimes  even  a  better  wit- 
nefs than  a  much  better  man. In  this  place  is  it  proper 

to  obferve  that  the  good  charadler  of  the  man  has  been 
confounded  with  the  credibility  of  the  wi[nefs  ;  which 
•re  two  different  things ;  for  the  ftatute  was  never  fo  fim- 

Vot.  II.  N"'  137. 
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pie  as  to  require  the  atteftation  of  honeft  men,  a  matter 
impoflible  either  to  be  known  or  tried,  but  called  only 
for  indifferent  witnefTes,  a  defcription  equally  underftood 
and  plainly  triable.  To  fay  the  truth,  every  man  living 
is  honeft  enough  to  tell  the  truth  for  a  third  perfon,  if 
he  has  no  motive  to  do  otherwife  ;  nor  is  it  ffrange  that 
a  bad  man  in  fome  cafes  (hould  be  a  credible  witnefs,  and 
a  good  man  not  credible  ;  for  credit  is  not  in  the  power 
of  the  witnefs,  but  is  lodged  in  the  third  perfon,  and  is 
a  matter  of  the  niceft  and  moft  difficult  difcu/Tiin.  The 
flightcft  circumftances  may  turn  the  ballance  ;  probabili- 
ty in  the  tale,  collateral  confirmations,  or  impeachment 
by  other  evidence,  contrary  declarations,  tamperings, 
the  confidence  or  the  modeft  demeanor  of  the  witnefs, 
hefitation,  confufion,  prevarication,  felf-contradidion, 
compared  with  the  contrary  behaviour,  thefe  and  many 
other  confiderations  confpire  to  work  up  or  deftroy  be- 
lief; and  therefore  the  general  charafter  of  the  man  is 
of  no  great  moment  in  weighing  the  credibility  of  his 
teftimony ;  for  I  appeal  to  experience,  whether  gene- 
ral characSer  is  ever  called  in  to  impeach  a  perfon's  evi- 
dence till  fome  ftrong  attack  from  another  quarter  is 
made  on  his  credit ;  and  thererefore  every  man  without 
exception,  who  is  free  from  all  intereft  in  the  fa£l  he 
comes  to  atteft,  is  a  credible  witnefs  ;.  e.  he  deferves 
credit ;  nay  he  is  always  believed,  unlefs  fome  other  ob- 
jeflion  befides  character,  is  raifed  to  his  teftimony.  Thus 
much  being  premifed,  give  me  leave  to  apply  this  reafon- 

ing  to  the  aft  before  us. Who  are  thofe  credible  wit- 

neffes  who  are  called  upon  to  atteft  the  new  fadl  ?  the 
anfwer  is  plain,  thofe  who  are  intitled  to  the  general 
charadler  of  credibility  ;  they  who  are  free  from  infamy, 
and  difinterefted  ;  they  can  neither  get  nor  lofe  by  the 
will  ;  it  is  in  this  fenfe,  and  in  this  only  can  the  word 
poffibly  be  underftood  ;  and  therefore  it  is  fo  far  from 
being  true,  that  credible  is  never  ufed  as  fynonymous  to 
competent,  that  on  the  contrary,  wherefoever  it  is  confi- 
dered in  the  abftrad  and  applied  to  the  idea  of  legal  wit- 
nefs, it  muJi  be  always  fynonymous  to  competent.  It  is 
worth  obferving  here,  that  credibility  is  fo  infeparable  to 
all  men  who  have  their  fenfes,  that  the  epithet  incredible 
is  never  applied  in  common  language  to  the  perfon,  as  it  is 
to  his  tejiimony  :  you  fay  a  fadt  is  incredible  as  well  as 
credible;  but  you  never  fay  a  witnefs  is  an  incredible 
perfon  ;  for  there  is  not  any  man  breathing,  who  is  not 
capable  tho'  perhaps  not  worthy  to  obtain  credit,  if  you 
hear  his  teftimony  ;  and  indeed  the  true  reafon  why  in- 
famous  and  interejied  witnefTes  are  rejected  is,  for  fear 
they  fhould  be  believed  ;  and  therefore  fuch  perfons  are 
properly  called  incompetent,  and  not  incredible  ;  which 
mode  of  expreffion  introduced  competent  in  law  language, 

as   the  oppofite,  inftead  of   credible. When  the  atft 

then  requires  three  credible  witneffes  (for  it  does  not  fay 
three  reputable  perfons)  to  fubfcribe,  it  requires  three 
difinterefted  perfons,  who  are  not  infamous,  and  no  more. 

All  fuch  are  credible  to  that  fadl  wherein  they  have 

no  intereft ;  this  can  be  pronounced  of  the  worft  men : 
and  you  can  fay  no  more  of  the  beft ;  for  they  are  both 
credible  as  they  ftand  upon  the  will,  tho'  perhaps  not  in 
the  fame  degree. 

The  acSls,  which  diredt  conviflions  to  be  made  upon 
the  oaths  oi credible  witnefTes  mean  competent,  as  I  con- 
ceive ;  and  if  the  witnefs  has  no  intereft,  the  magiftrate 
ought  to  convidt,  if  he  is  not  contradicted ;  this  cann6t 
be  denied  ;  and  I  am  fure  the  reafon  given  why  the  in- 
former cannot  be  a  witnefs,  is  becaufe  he  is  not  credible ; 
which  proves  pretty  clearly,  that  if  he  had  no  intereft, 
he  would  be  credible. 

And  Lord  Coke,  when  he  advifes  the  teftator  to  call 
in  credible  witnefTes  to  atteft  his  will,  may  mean  to  re- 
commend the  moft  credible,  fuch  as  are  reputable  perfons 
as  well  as  competent  witnefTes  ;  yet  there  is  no  ground  to 
infer  from  that  expreffion,  that  any  competent   witnefs 

in  his  opinion  was  totally  non- credible. But  if  this 

be  the  true  meaning  of  the  word,  then  it  is  contended  that 
it  is  an  idle  nugatory  word,  as  being  included  in  the  word 
witnefs.  Admit  it  for  a  moment ;  muft  the  claufe  be  con- 
demned or  lofe  any  of  its  weight  becaufe  an  c^\lhct  might 
9  P  have 
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ift,  It  was  fald,  that  the  poor  here  defcribed,  mud  be 
underftood  to  be  a  clafsof  poor  not  above  the  reception  of 
relief,  and  that  this  charity  may  be  applied  by  the  truftees 
to  the  ufe  of  fuch  perfons  exclufive  of  the  parifli  poor. — 
To  which  I  anfwer,  that  the  poor  in  this  will,  are  thofe 
who  labour  under  the  extremeft  wretchednefs  of  heJplefs 
poverty  ;  for  when  it  is  confidered  that  the  day  labourer, 
who  only  lives  from  hand  to  mouth,  is  deemed  by  the 
teftator  to  be  a  perfon  above  the  want  of  this  charity, 
■which  is  confined  to  the  impotent  only  ;  thofe  who  have 
enough  to  fubfift  on  without  labour,  muft  a  fortiori  be 
excluded.  2dly,  The  poor  in  this  wil!  are  denoted  by 
the  fame  defcription  as  the  parochial  poor  are  by  the  43 
of  Eliz,  And  if  this  be  fo,  this  charity  cannot,  by  the  terms 
of  it,  be  diftributed  to  a  fet  of  men  who  are  excluded  by 
the  will;  it  will  be  a  breach  of  truft  to  do  it;  and  if  it 
be  faid,  that  the  court  of  Chancery  can  direft  the  money 
to  be  applied  to  a  fuperior  order  of  poor,  I  defire  a  cafe  to 
be  produced  where  that  court  ever  made  fuch  a  decree.— 
If  a  legacy  has  been  given  to  poor  houfe- keepers,  and 
poor  not  receiving  alms,  or  to  poor  in  general,  there 
might  perhaps  be  fome  ground  for  that  diflinftion  ;  but  I 
can  never  believe  that  court  could  make  fuch  a  decree  in 
this  cafe  ;  the  bufinefs  of  that  court  being  to  expound 
wills,  and  not  make  them.  And  whereas  it  is  faid,  that 
thefe  legacies  when  they  reduce  the  rate,  come  to  be  in 
their  operation  legacies  to  the  rich  and  not  to  the  poor ;  I 
anfwer,  that  it  is  impoffible  to  be  otherwife,  and  that  this 
is  always  fuppofed  to  be  contrary  to  the  teftator's  inten- 
tion ;  no  man  living  can  be  fure  of  that,  and  I  do  much 
doubt  it ;  For  why  may  not  a  man  at  the  fame  lime  mean 
to  give  to  the  poor  and  likewife  eafe  the  parifti :  The 
poor's  rate  is  a  mofi:  heavy  burthen ;  it  falls  upon  the  te- 
nant and  occupier,  and  is  paid  by  thofe  who  are  not  above 
a  degree  or  two  richer,  than  the  objed  he  is  forced  to  re- 
lieve, fo  that  he  who  fo  difpofes  of  his  eftate  is  a  double 
benefactor. — But  be  this  as  it  will,  if  a  gift  is  made  to 
the  parochial  poor,  it  mufl  reduce  the  rate  ex  necejjitate, 
though  the  teftator  may  poflibly  intend  otherwife. 

My  brother  Gould  contends  in  the  next  place  (with 
whom  my  two  brothers  now  concur)  that  this  benefac- 
tion fhould  not  be  confidered  as  an  cafe  to  the  parifli,  but 
a  bounty  to  be  added  to  the  parifli  relief,  for  the  comfort 
of  the  poor,  and  not  for  thcxr  fubfifience. 

By  the  iiat.  43  Eliz.  the  parifti  are  only  taxable  for 
the  neceflary  relief  of  the  poor;  nothing  therefore  but 
neceflity  can  call  for  this  relief;  if  the  party  can  fubfift 
by  any  means  whatfoever  without  this  aid,  he  is  not  the 
objeiS  of  this  law  ;  nor  can  it  ever  be  material  to  confider 
from  whence  the  pauper  is  fupplied,  if  he  has  wherewith- 
al to  fubfift,  without  the  parifti ;  the  paiifti  muft  be  dif- 
charged,  becaufe  the  relief  in  fuch  a  cafe  is  not  neceflary: 
And  the  neceflity  of  the  objeft  is  the  rule  by  which  the 
relief  is  to  be  proportioned,  and  it  muft  be  more  or  lefs 
according  to  the  pauper's  condition  and  circumftances. — 
If  a  labourer,  who  gets  feven  fliillings  a  week  by  his  in- 
duftry,  is  incumbered  with  a  large  impotent  family,  the 
parifti  adds  fo  much  to  his  weekly  gains,  and  no  more 
than  will  be  juft  enough  to  keep  the  family  alive;  if  he 
falls  fick,  the  allowance  is  increafed  ;  if  his  children  dye 
or  become  ufeful,  it  is  diminiftied.  One  has  a  little  clofe 
worth  forty  fliillings  a  year,  his  ftipend  will  be  lefs  than 
his  neighbours  who  has  but  twenty  fliillings  a  year,  and 
he  a^ain  will  be  lefs  confidered  than  a  man  who  has  no- 
thing.—This  is  the  true  reafon  why  the  rate  is  direfted 
to  be  paid  weekly,  or  otherwife,  becaufe  the  ftate  of  the 
poor  is  always  fluftuating. — An  eftate  or  legacy  is  given 
10  the  poor ;  if  in  this  cafe  the  rate  muft  continue  the 
fame  without  any  regard  to  this  benefadtion,  you  call 
upon  the  parifli  for  a  fuperfluity,  as  far  as  the  rate,  added 
to  the  charity,  will  exceed  the  fum  neceflary  for  their 
fubfiftence.  The  parifh  is  taxed  juft  fo  far  beyond  the 
fum  neceflary  for  their  relief,  and  fo  contrary  to  the  a<3 
of  parliament;  for  relief  and  fubfiftence  are  fynonymous 
terms.  This  duty  upon  the  parifti  is  fo  conneiSed  with 
the  neceflity  of  the  pauper,  that  if  a  teftator  who  bequeaths 
a  legacy  to  the  poor  fhould  fay,  1  mean  that  the  poor 
fhall  enjoy  the  fame  parifti  allowance  over  and  above  my 
.legacy,  this  claufe  would  htfdo  de/e  and  void,  unlefs  it 
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can  be  maintained  that  he  who  has  fomething  is  as  poor 
as  when  he  had  nothing;  for  if  he  is  rich  he  wants  lefs 
relief,  and  if  lefs  relief,  a  lower  rate  will  do.  So  that  if 
the  legacy  takes  place,  the  parifti  of  iiei;eiEty  muft  be 
eafed. 

I  have  been  arguing  on  an  allowance  of  money  ;  fup- 
pofe  one  bequeaths  a  legacy  to  clothe  the  poor,  or  a  houfe 
to  receive  them,  or  a  fum  of  money  to  apprentice  out 
children  ;  muft  the  parifh  ftill  clothe,  lodge,  and  bind  out 
as  they  did  before ;  or  muft  they  add  the  value  of  the 
clothing,  houfe,  &c.  to  the  former  allowance  ;  and  fo 
give  the  poor  a  fuperfluity  above  their  neceflary  fubfif- 
tence. I  think  that  cannot  be  contended,  and  a  gift  of 
a  houfe  or  clothing  is  as  much  a  bounty  to  this  pauper  as 
a  gift  of  money.  If  I  fuppofe  in  arguing,  (which  I  have 
a  right  to  do)  that  the  charity  is  amply  fufficient  to  main- 
tain all  the  poor,  Brother  Gould  does  not  even  admit, 
nor  does  he  choofe  to  deny,  that  the  parifli  in  this  cafe 
muft  be  eafed  ;  but  if  only  a  trifle,  it  is  a  bounty. — Ac- 
cording to  what  I  have  faid,  let  it  be  ever  fo  fmall,  it 
muft  operate  pro  tanto  ;  but  if  I  fhould  for  a  moment  ad- 
mit the  diftin<Slion,  will  he  be  pleafed  to  draw  the  line  ; 
if  he  can  do  that,  I  may  venture  to  promife  that  I  will 
come  over  to  his  opinion  j  if  he  cannot,  I  think  he  ought 
to  come  over  to  mine. 

Nor  can  there  be  any  difference  between  a  devife  to 
truftees  and  a  devife  to  overfeers  ;  the  truft  is  the  fame  io 
both,  and  the  objetSs  the  fame,  and  the  parifli  officers  are 
but  truftees,  as  the  truftees  in  the  application  of  the  cha- 
rity are  parifti  officers  ;  the  hands  through  which  the  cha- 
rity pafl'es,  are  in  both  cafes  mere  inftruments. — Neitlier 
is  there  one  cafe  to  fupport  my  brother's  notions,  but  all 
the  authorities  feem  the  other  way  ;  for  as  often  as  this 
queftion  has  come  before  the  court  in  the  cafes  of  penal- 
ties given  by  parliament  to  the  poor  of  the  parifli,  the 
court  has  conftantly  held,  that  the  rates  would  be  reduced 
by  thofe  fums,  and  every  parifhioner  eafed  from  them 
pro  tanto.  Upon  the  whole,  this  idea  of  a  bounty  is  no- 
vel at  the  bench,  and  of  the  firft  impreflion,  and  when  I 
was  prepared  to  argue  the  afe  o{  Poriman  and  Okeden 
upon  this  ground,  the  court  of  King's  Bench  would  not 
hear  me. — Attorney  General  v.  IVyburgh.  i  P.  fp^til. 
600.  Lord  Macclesfield,  where  charity  was  given  to 
clothe  fix  poor  perfons,  rejected  every  pariftiioncr  becaufe 
this  bequeft  would  reduce  the  rate,  Laftly,  what  can  be 
faid  upon  the  laft  ufe  in  this  will,  to  bind  out  poor  chil- 
dren apprentices;  there  the  parifli  muft  be  eafed  unlefs 
they  will  choofe  to  pay  themafter  double  the  value. — .To 
proceed  now  to  the  remaining  difficulties. — The  intereft, 
it  is  faid,  is  nothing  claimed  under  the  will ;  it  is  nothing 
at  prefent ;  it  is  contingent  in  future  ;  it  is  minute. 

To  the  firft  ;  it  is  not  given  to  the  parifhioners;  but  it 
is  an  intereft  derived  to  the  pariftiioners  in  confequence  of 
the  will;  the  common  cafe  of  penalties  given  to  the  poor; 
he  gains,  if  the  will  is  eftabliflied  j  he  lofes,  if  it  is  fet 
afide. 

To  the  next;  it  is  no  eafement  atprefent  ladmit ;  but 
in  refpeft  of  future  eafment  ;  it  is  even  now  a  prefent 
and  a  lafting  benefit ;  and  in  truth  (which  will  anfwer 
the  next  objection  at  the  fame  time)  all  future  interefts, 
certain  or  contingent,  whether  now  or  hereafter  to  be 
enjoyed,  are  prefent  benefits;  have  a  price  and  are  fak- 
able. 

The  court  of  chancery  therefore  have  very  fenfibly 
pronounced  poffibilities  to  be  vefted  interefts,  and  made 
them   tranfmiflible ;    a  fee  expeflant  upon   a   thoufand 

years  term  has  been  fold  for  money. Let  me  put  the 

cafe  of  an  executory  devife  of  an  eftate  of  10,000/.  a 
year,  and  the  life  before  it  in  a  deep  confumption,  (lam 
intitled  to  put  the  ftrongeft  cafe  I  pleafe)  could  this  de- 
vifee  be  a  competent  witnefs  to  prove  the  will  f  The 
anfwer  muft  be,  he  could  not;  Tell  me  then  what  chan- 
ces are  valuable,  and  what  not  ?  Till  this  line  is  drawn, 
I  muft  infift  that  a// chances  are  valuable. 

Hence  if  it  fliould  be  faid,  that  perhaps  the  parifli  may 
have  no  poor,  I  admit  the  fuppofition  to  be  poilible,  and 
barely  fo ;  but  if  it  be  only  as  pofTible  that  they  may  b9 
burthened  with  poor,  every  eftate  that  is  difchargcd  frohi 
this  poflible  burthen,  is  in  that  refped  bettered,  and  muft 

remain 
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remain  fo  as  long  as  the  flat,  of  43  EHz.  (lands  unrepeal- 
ed.— As  to  the  obje(nion  that  the  intcreft  is  too  minute, 
and  that  a  fmall  intereft  as  in  "Town  I  end's  cafe,  ought  not 
to  dlfqualify  witntlTes,  I  do  conceive  that  however  that 
point  might  have  been  litigated  formerly  ;  yet  that  now 
the  law  is  clearly  fettled,  and  the  witnefs  muft  be  rejec- 
ted, if  he  has  any  intereft,   be  it  ever  fo  fmall. The 

point  was  difputed  for  above  20  years  in  the  cafe  of  toll,  a 
euftom  claimed  by  the  city  of  London  upon  importation, 
called  by  the  name  of  Jf^atcr-bailage. — The  queftion  was, 

whether  freemen  might  be  witnefles. Nothing  can  be 

more  minute  than  fuch  an  intereft  ;  and  yet  after  many 
opinions  pro  and  con,   it  was  finally  fettled  that  they  were 

not  witnefTes. Any  perfon  who  has  a  mind   to   trace 

the  hi  (lory  of  this  queftion  may  find  it  in  2  Keb.  295. 
3  Ktb.  2  Leon.  231.  King  and  City  of  London.  2  Show. 
47.  2  Show.  146.  I  I'ent.  351.  Cafe  of  the  City  of 
London  againft  the  unfree  merchants. 

This  cafe  (and  it  is  the  laft  I  can  find  upon  the  fubje£l) 
happened  in  32  Car.  2.  and  is  differently  reported  in  two 
books;  for  one  ftates,  that  three  judges  allowed  the  wit- 
nelFes,  and  onediflented  ;  upon  which  the  counfel  for  de- 
fendants tendered  a  bill  of  exceptions,  but  the   plaintiff 

gave  it  up  and  called  other  witnefles. The  other  book 

fays,  that  the  freemen  were  denied  to  be  witnefTes,  and 
that  the  plaintiff  tendered  the  bill.  I  cannot  reconcile 
the  books,  but  both  agree  the  witnefles  were  not  exami- 
ned, and  the  verdi£l  went  for  defendant. — What  became 

of  the  exceptions  does  not  appear. 1  fhould   guefs  it 

was  agreed  and  fettled  folemniy,  that  freemen  could  not 
be  witnefTes,  becaufe  it  is  fo  faid  by  two  Chancellors  in 
Vernon. 

Lord  Keeper  North  in  1684,  two  years  after  this  trial, 
Vern,  254,  fays,  it  was  faid  in  the  cafe  of  iht  water-bail- 
age,  that  no  freeman  of  London  could  be  a  witnefs,  tho' 
it  was  not  fixpence  concern  to  him.  In  2  Vern.  318, 
(1694)  Lord  Somen  fays,  in  a  fuit  for  money  given  to 
parifhioners,  none  of  the  inhabitants  ought  to  be  wit- 
nefles ;  for  in  a  cafe  where  a  party  is  concerned  in  inte- 
left,  though  never  fo  fmall,  the  objeflion  has  always  pre- 
vailed ;  and  fo  refolved  on  great  debate  in  the  cafe  of  the 
City  of  London  concerning  water- bailage. — 11  A^od.  225. 
Cafes  in  queen  Ann'si  time.  Brown  againft  the  Corpora- 
tion of  London,  upon  ifTue  joined  upon  prefcription  for  a 
toll,  the  defendants  produced  a  witnefs,  the  plaintifFob- 
je£ted,  that  he  was  a  freeman  and  interefted,  upon  which 
the  defendant  produced  a  judgment  in  the  Mayor's  court, 
whereupon  z  fcire  facias  was  awarded,  and  two  nihils  re- 
turned ;  they  had  given  judgment  of  his  disfranchife- 
ment ;  therefore  the  proceedings  being  irregular.  Holt 
would  not  admit  the  man  to  be  an  evidence,  becaufe  the 
judgment  in  the  Mayor's  court  may  be  avoided. — The 
flat.  I  Ann.  cap.  10.  is  material  for  this  purpofe  ;  for 
the  a<S  of  parliament  lets  in  the  evidence  of  the  inhabi- 
tants of  counties  in  all  informations  and  indi(£tments  for 
not  repairing  highways  and  bridges  ;  fo  again  by  another 
a£l  the  pariftiioner  is  admitted  for  fuits  to  recover  money 
mifpent  by  parifli  officers.  Which  adls  (hew,  that  the 
rule  to  reje£l  the  witnefs  for  minute  intereft  could  not  be 
broken  in  upon  by  lefs  authority  than  an  a£i  of  parlia- 
ment.— There  is  a  cafe  in  Finer  in  Chancery  in  the  tear 
*737>  where  it  is  faid,  that  in  cafe  of  an  information  at 
the  relation  of  the  town  of  IFarwick,  for  certain  chari- 
ties, an  inhabitant  receiving  alms  is  no  witnefs,  for  every 
inhabitant  either  pays  or  is  under  a  pofTibility  of  paying  to 
the  church  and  poor,  though  he  pays  nothing  at  prefent. 
— If  the  rule  be  fo,  it  muft  prevail  as  an  ohjedfion,  to  all 
witnefTes  without  objedion,  and  there  can  be  no  difFerence 
between  witnefTes  to  a  will  and  any  other.  I  fay  this, 
becaufe  I  fee  praftice  had  prevailed  to  admit  will  witnefTes 
where  the  legacy  was  fmall. — In  the  argument  of  the 
water-bailage  cafe  in  Vent.  351.  and  Show.  46.  it  is  faid, 
that  a  fmall  legatee  had  been  fworn  to  prove  a  will,  and 
that  it  had  been  ufual,  and  in  i  Vern.  254.  Lord  North 
is  made  to  fay,  that  where  a  mjn  is  a  legatee,  if  it  is  an 
inconfiJerable  legacy  as  5^.  or  5/.  to  a  man  of  quality, 
he  fhould  be  a  witnefs  to  prove  the  will. — It  is  plain  there 
had  been  fuch  a  praflice,  and  I  take  it  to  be  upon  that 
giound,  that  the  parifhioner  was  allowed  to  be  a  witnefs 

Vol.  II.  N".  137. 
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in  Townfendi's  cafe ;  but  that  pra£lice  ceafed,  I  believe, 
upon  the  ftatute  of  frauds.  But  I  take  it  moft  clearly, 
that  this  notion  is  now  exploded,  and  therefore  if  it  fhail 
be  once  admitted,  that  the  parifhioners  in  Town/end's  cafe 
had  an  intereft  under  the  will,  the  cafe  neither  is  nor  can 
be  law,  till  it  can  be  proved  that  a  legatee  of  a  fmall  fum 
may  at  this  day  be  a  witnefs. 

True  it  is,  that  the  intereft  of  (he  witnefTes  in  fome 
cafes  is  drawn  fo  fine,  that  it  is  fcarce  perceptible;  and 
yet  that  glimmering,  xhAt  fcintilla  (hall  be  as  powerful  to 
exclude  the  witnefs,  as  the  moft  fubftantial  profit  ;  and  I 
have  always  underftood  that  cafe  to  be  good  law  where 
the  court  fet  afide  the  witnefs,  becaufe  he  thought  him- 
felf  bound  in  honour  to  pay  the  cofts  of  the  fuit. — Tiie 
true  ground  whereof  is  this,  which  is  fit  to  be  attended 
to  in  every  part  of  this  branch  of  the  argument,  that  as 
no  pofitive  law  is  able  to  define  the  quantity  of  intereft 
that  (hall  have  no  influence  upon  the  minds  of  men,  it 
is  better  to  leave  the  rule  inflexible,  than  permit  it  to  be 
bent  by  the  difcretion  of  the  judge. — The  difcretion  of  a 
judge  is  the  law  of  tyrants  ;  it  is  always  unknown  ;  it  is 
different  in  different  men :  it  is  cafual  and  depends  upon 
conftitution,  temper  and  pa  flic  n :  In  the  beft  it  is  often- 
times caprice ;  in  the  worft  it  is  every  vice,  folly  and 

pafTion  to  which  human  nature  is  liable. 1  have  done 

with  this  part  of  the  cafe,  and  return  again  to  the  ftatute 
of  frauds,  and  the  next  point;  which  is,  whether  a  wit- 
nefs, not  credible  at  the  time,  can  become  fo  by  matter 
ex  poji  failo,  fo  as  to  re-eftabli(h  the  will, — If  my  con- 
ftruflion  is  right,  the  will  upon  the  atteftation  is  ipfa 
faHo  void  by  the  very  words  of  the  ftatute. 

The  teftator  has  been  betrayed ;  the  fraud  is  commit- 
ted ;  and  you  may  as  foon  recall  time  as  make  that  tranf- 
adion  honeft,  which  was  originally  fraudulent ;  no  pur- 
gation can  cleanfe  the  witnefs.  I  fay,  if  I  have  conftrued 
the  aft  right,  every  fuch  atteftation  is  a  conclufive  mark 
of  fraud  upon  the  will ;  againft  which  no  evidence  can  be 
given  ;  and  though  it  has  been  faid,  that  a  legacy  is  no 
prefent  intereft,  and  that  the  legatee  does  not  know  the 
contents  of  the  will ;  I  anfwer,  that  if  it  ftiall  be  once 
held,  that  fuch  a  will  may  be  eftabliftied  by  the  legatee's 
releafe,  every  legatee  who  intends  a"fraud  will  always  for 
the  future  be  fure  of  the  contents  before  he  attefts.  But 
ftill  it  is  urged,  that  if  you  pay  or  releafe  the  legatee,  he 
is  a  good  witnefs;  his  bias  is  gone  ;  ihe  will  fliall  be  efta- 
bliftied. It  is  hard  to  fay  whether  this  do£frine  is  more 
pregnant  with  mifchief  or  abfurdity. — It  furnilhes  the 
will-makers  with  bribes  to  the  witneflTes  out  of  the  tefta- 
tor's  own  eftate,  to  deceive  himfelf  and  difinherit  his  heir  ; 
nor  is  it  pofTible  to  give  the  witnefs  a  ftronger  fecurity 
for  his  legacy  than  by  making  him  a  witnefs,  becaufe  by 
this  means  his  releafe  being  necefl'ary,  he  gains  a  power 
over  the  whole  will :  Thus  the  law  co-operates  with  the 
fraud  in  requiring  the  devifee  to  pay  the  witnefs  his  hire 
before,  under  the  penalty  of  fetting  the  will  afide  if  he 
refufes. — But  the  mifchief  will  not  ftop  here  ;  the  lega- 
tee will  naturally  proportion  his  demand  to  the  value  of 
the  eftate  bequeathed,  and  will  frequently  exact  more 
than  his  legacy. — Nay  he  will  think  it  worth  his  while 
to  hold  himfelf  out  to  the  heir,  and  keep  the  will  in  fuf- 
pence  till  the  one  or  the  other  is  brought  up  to  bis  price  ; 
and  thus  the  teftator's  land  after  his  deceafe  will  be  fold 
by  the  witnefs  to  the  beft  bidder. — To  day  the  will  is  bad  ; 
for  the  legatee  will  not  releafe;  to  morrow  the  legatee  is 
fatisfied,  and  the  will  is  good  ; — the  heir  at  law  recovers 
in  one  term,  and  is  difinherited  in  the  next. 

In  this  ftate  of  uncertainty  the  will  muft  remain  till 
the  legatee  is  pleafed  to  pronounce  its  fate. — But  fuppofe 
the  witnefs  fhould  die  before  he  has  releafed  ; — nay  put 
the  cafe,  that  he  dies  before  the  teftator ;  is  the  wijl  good 
or  bad  ?  if  good,  he  is  a  credible  witnefs  and  needs  no 
purgation  ;  if  bad,  he  is  not  credible  and  incapable  of 
purgation. 

Again,  let  us  fuppofe  the  witnefs  conviaed  of  {oo'.^ 
infamous  crime;  can  the  crown  reftore  the  will  by  a  par- 
don ?  In  that  cafe,  it  depends  upon  a  cafualty,  and  the 
King  difpofes  of  the  eftate.  Among  all  thefe  difficulties, 
one  fhould  have  expefted  fome  rule  ftiould  have  been  laid 
down  to  fix  a  certain  period  for  the  eflablifliing  or  annul- 
9  Q.  lifve 
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iln^of  the  wili  by  telling  us  how  long  the  witnefs's  in- 
competency fhall  continue  to  vitiate  the  inftrument  ;  for 
it  is  impofliWe  to  conceive  that  it  can  remain  in  this  rtate 
of  fluiSluation, 

I  have  endeavoured  to  find  out  this  point  of  time  from 
the  argument  on  the  other  fide  wiihout  fuccefs.  It  is 
faid  indeed,  that  the  time  of  examination  could  not 
poffibly  be  the  criterion,  on  which  the  will  v;as  to  de- 
pend, bccaufe  the  witneffes  might  not  live  to  be  examin- 
ed, and  their  incompetency  might  arife  long  after  their 
figning.  I  do  m.oft  clearly  conceive,  that  this  cannot 
be  the  criterion ;  the  only  fixed  period  remaining  is  the 
time  of  atteftation,  but  the  v^hole  argument  on  the  other 
fide  is  brought  to  prove  that  that  point  of  time  cannot  be 
the  criterion  ;  fo  that  both  thefe  periods  being  excluded,  it 
doth  behove  the  counfel  for  the  defendants  to  point  out 
fome  other;  but  the  argument  i«  filcnt  and  the  will  is  left 
at  laft  after  fo  much  pains  to  float  upon  that  fea  of  ca- 
fualties  I  have  been  defcribing_. 

The  common  received  ufage  with  the  opinion  of  emi- 
nent praflitioners  has  been  called   in  aid,   and  they   have 

been   named,  Mr.  Fa%akerly  and  Sir  Thomas  Booth. 

They  are  great  names,    and  I    have   a  high  regard   for 

their  opinions. The  general  praiSlice  too  of  the    hall 

is  always  a  weighty  argument,  and  (hould  never  be 
flighted. — I  do  not  find  that  this  prai^ice,  as  it  is  called, 
ever  went  beyond  the  cafes  of  money  legacies,  which 
fprung  up,  as  I  guef?,  from  the  praftice  in  the  fpiritual 
court,  where  a  releafe  to  this  day  will  make  the  witnefs 
good  ;  but  it  is  not  pretended  that  this  pradlice  ever 
prevailed  fo  far  as  to  admit  a  releafe  or  payment  to 
reftore  the  witnefs  where  he  was  a  real  devifee :  So  far 
from  it,  that  Hilliard  and  Jennings  palled  always  for  law 
without  a  murmur;  and  it  was  not  till  after  the  true 
principle  of  the  flat,  of  frauds  came  to  be  thoroughly 
difcufTed  and  fettled  in  the  cafe  of  Anjiy  and  Dowjing, 
that  thofe  pradlices  came  to  be  allowed.  Then  indeed 
their  eyes  were  opened,  and  they  began  to  fear,  that  if 
the  court  of  King's  Bench  was  right,  the  praflice  and 
their  opinions  were  erroneous ;  but  as  the  principle 
was  ftubborn,  and  would  not  yield  to  any  exceptions, 
the  legiflature  very  properly  took  it  in  hand,  and  have 
with  great  wifdom  cured  the  evil,  without  weakening 
the  flat,  of  frauds  j  which  no  court  of  juftice  was  able  to 
do. 

But  if  thefe  points  fall,  the  defendant's  counfel  refort 
to  another  point,  which  will  at  once  falve  all  difficulties ; 
and  this  is,  that  the  witnefs  notwithftanding  the  objec- 
tion may  ftill  remain  a  good  witnefs  to  every  other  de- 
vife  but  his  own. 

If  this  can  be  done,  it  will  be  a  method  of  fetting  up 
the  will  by  annulling  the  legacy  ;  for  a  legacy  that  can- 
not be  proved  is  the  fame  as  no  legacy  at  all  ;  it  is  a 
nullity;  it  does  not  exift :  De  non  apparenubus,  et  non 
txijicntihus,  eadem  ejl  Lex  et  Ratio. 

This  I  do  admit  will  folve  all  difficulties  at  once,  and 
will  render  the  legatee  as  fafe  and  difintercfied  a  witnefs 
as  if  he  had  no  legacy. — And  if  this  had  been  law,  it 
would  have  faved  the  legiflature  the  trouble  of  a  new 
acS  ;  for  it  is  the  very  method  which  the  parliament 
has  now  taken,  who  by  making  the  devife  void  in  this 
cafe  have  difabled  the  witnefs  from  being  a  devifee  ;  and 
this  has  effe£lually  cured  every  difficulty  and  removed 
every  mifchief.  It  remains  then  to  be  confidered,  whe- 
ther the  atteftation  of  a  legatee  before  the  aft  made  his 
legacy  abfolutely  void  ;  for  I  muft  infift  upon  it  that  he 
can  never  be  a  credible  witnefs  to  any  part  upon  any  other 
ground  than  the  original  nullity  of  his  own  legacy.  If 
the  legacy  is  not  void,  then  his  intereft  attaches  at  the 
very  inftant  of  the  atteftation,  and  vitiates  the  whole  will 
for  ever,  unlefs  the  faft  can  be  purged  afterwards  by  releafe. 
Now  that  the  gift  or  legacy  is  void,  I  do  beg  leave, 
with  great  deference  to  other  opinions,  to  deny,  in  all  thofe 
cafes  ;  if  I  am  not  miftaken,  the  only  reafon  why  the 
witnefs  is  rejefted,  is,  becaufe  his  legacy  is  good.  Con- 
fider  the  cafe  of  a  uill  before  the  fiat,  if  attefted  by  the 
legatee  ;  not  void  in  its  creation  ;  it  was  only  held  back 
from  operating  by  defeft  of  proof;  and  therefore  the 
moment  the  proof  was  of  ened  either  by  payment  or  releafe, 
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or  if  the  will  could  have  been  proved  by  other  witnefTej 
tho'  the  devifee  was  one,  the  will  came  forth  a  valid  in- 
ftrument to  all  intents  and  purpofes.  Thus  if  the  Com- 
mon law  rule  could  be  adapted  to  the  conftruftion  of  this 
ftat.  it  would  not  make  the  devife  void,  but  get  rid  of  it 
by  payment,  allowing  it  to  be  good  ;  and  indeed  this 
analogy  did  prevail  fo  ftrongly,  that  it  grew  to  be  a 
common  opinion,  that  where  a  legacy  only  was  given  to 
a  witnefs,  tho'  charged  upon  tie  iand,  a  releafe  would 
do  the  bufinefs. — Again,  that  the  legacy  was  not  void  by 
the  atteftation  is  further  proved  by  the  laft  aft  of  parlia- 
ment, which  does  not  confirm  any  former  will  liable  to 
the  objeftion  till  the  legacy  is  either  paid  or  tendered. 
— Whereas  the  fame  aft  declares  that  in  all  fuch  wills 
for  the  future  the  legacy  fhall  be  void. — It  is  from  hence 
obfervable,  that  the  legiflature  avoided  giving  any  opi- 
nion upon  this  ligitated  queftion  upon  the  ftat.  of  frauds; 
yet  they  declare  in  the  ftrongeft  manner  that  the  legacies 
fo  given  to  the  witnefs  were  not  void,  and  that  it-  re- 
quired a  neiv  law,  to  make  them  void  for  the  future. — 
Let  me  add  to  this,  the  common  opinion  of  the  bar,  fo 
much  relied  upon  in  the  former  part  of  the  arguchenf,  that 
the  legacy  was  fo  efFeftaal  to  difable  the  witnefs  that 
nothing  lefs  than  a  releafe  would  enable  him  to  prove  the 
will,  for  any  body's  benefit. — I  wonder  a  little  why  fo 
much  pains  is  taken  in  this  argument  to  eftablifh  the 
praftice  of  releafing,  if  the  legacy  was  a  nullity  and 
wanted  nO  releafe  ;  for  if  this  laft  was  law,  that  method 
was  not  only  nugatory  but  unjuft,  and  the  parliament 
muft  be  charged  with  the  fame  injuftice,  in  direfting  fo 
many  void  legacies,  to  be  paid. — But  if  I  have  expounded 
the  ftat.  right,  where  a  devifee  is  a  witne's,  the  whole 
will  is  fraudulent  ab  initio,  and  it  cannot  be  otherwife. 
The  publication  is  one  intire  tranfaftion  ;  the  will  is  one 
difpofition  of  the  teftator'i  eftate  to  feveral  perfons;  the 
bequefts,  are  fettled  and  apportioned,  by  acomparifon  with 
each  other  ;  and  if  you  garble  the  will  by  the  taking 
out  particular  bequefts,  you  vary  the  teftator's  intention 
in  the  remainder,  and  his  whole  will  i>  maimed. — In  cafe 
of  fraud  {'for  the  argument  muft  always  remember  that  thefe 
were  the  cafes  which  the  aft  intended  to  prevent)  the 
witnefs  gets  his  legacy  by  the  merit  of  attefting  the  other 
bequefts  ("for  the  grand  devifee  will  hardly  ever  be  a  wit- 
nefs j,  and  it  is  by  the  other  part  of  the  will  that  the  heir 
is  generally  undone ;  fo  that  the  remainder  of  the  will, 
which  the  legatee  is  to  eftablifh,  is  ten  times  worfe  than 
that  part  which  is  to  be  annulled. — Let  us  now  fee  how 
this  point  ftands  upon  the  cafe  of  Hilliard  and  Jennings 
faid  to  be  an  authority,  and  fo  proved  in  Baugh  and  Hol- 
loway. 

This  requires  fome  examination.  In  Baugh  and  Hol- 
loway,  where  Sir  Robert  Raymond  does  fay  very  confidently, 
if  that  reporter  is  not  miftaken,  that  Lord  Ch.  J.  Holt 
had  declared  his  opinion  in  Hilliard  and  Jennings  for,  and 
there  is  an  expreifion  in  Carthew's  report  of  that  cafe, 
which  feems  in  fome  fort  to  favour,  the  doftrine.  I  have 
in  the  former  part  of  my  argument  examined  that  cafe, 
fo  fully,  that  it  will  be  fufficient  here  to  obferve  ih?.t  this 
point  was  neither  refolved,  nor  argued,  nor  hinted  at  in 
Hilliard  and  Jennings  ;  and  it  was  impoffible,  that  the 
point  could  atife  upon  that  will  which  contained  only 
one  fingle  bequeft  of  a  real  eftate. — If  that  be  fo,  as  it  is, 
it  would  have  been  a  moft  extroardinary  things  if  the 
court  had  fpontaneoufly  taken  upon  themfelves  to 
fettle  this  important  point,  tending  to  no  lefs  confe- 
quence  than  a  virtual  repeal  of  the  ftat.  of  frauds;  it 
would  have  been  ftrange,  I  fay,  to  have  done  this  with- 
out a  cafe  or  a  reafon  to  fupport  it ;  when  the  point  too 
was  collateral  to  the  queftion  before  them,  and  neither 
touched  by  the  counfel,  nor  argued  by  themfelves:  I  do 
not  wonder  Sir  Robert  Raymond  ft^ould  argue  as  it  is  pre- 
tended, for  his  fee ;  the  bar  is  apt  to  argue  in  that 
manner;  nor  do  I  wonder  the  court  fhould  in  fo  ftale  a 
bufinefs  fend  the  plaintiff  to  law. — But  I  can  by  no 
means  conclude,  that  becaufe  the  cafe  never  came  back, 
that  the  heir  at  lavi-  gave  up  the  point;  why  might  it 
not  end  by  compromife  .'  I  could  make  20  conjeftures 
that  (hould  all  account  for  the  difcontinuance  of  the  caufe 
more  probably  than  that :   But  it  is  not  worth  while  j 

becaufe 
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becaufe,  If  ihe  heir  at  law  had  really  given  up  the  point, 
his  coiiccffion  would  not  weigh  a  hair  in  the  argu- 
ment. 

I  have  now  gone  thro'  the  argument,  and  will  clofe 
with  declaring  that  I  will  take  no  notice  of  any  part  of 
the  civil  law  learning  that  has  been  brought  into  this  ar- 
gument. Lord  Ch.  J.  Lee  did  not  ground  his  opinion 
upon  that  law;  he  did  not  argue  from  it,  he  did  not  rely 
upon  its  authoiiiy. — I  am  favoured  with  a  very  correal 
note  of  his  opinion  from  my  brother  Adams^  where,  after 
he  had  fully  argued  the  cafe  without  taking  any  other  notice 
of  the  civil  law,  than  to  declare  that  Swiniurn's  law  up- 
on legacies  cannot  be  applied  to  land  dci/ifees,  and  to  ob- 
ferve  in  the  fame  place  that  both  laws  concur  in  re- 
Jeiling  inteye/hd  witnelTes,  he  concluded  in   thefe  words. 

Upon  tlie  whole,  conditionem  tejl'ium  cum  fignarent  in- 
'fpicere  dcbemus  ;  and  as  that  is  to  be  confidered  as  in- 
tended to  prevent  any  fraud  being  ufed  at  a  time  when 
teftators  are  moft  of  all  liable  to  be  impofed  on,  and  as 
all  people  have  it  in  their  power  to  get  difinterefted  wit- 
nefles,  we  think  this  ■  ill  is  not  well  executed  according 
to  the  ftatute  ;    but  is  void  as  far  as  it  concerns  lands. 

This  is  enough  to  ftiew  that  Lord  Ch.  J.  Lee  never 
meant  to  intr(jduce  the  learning  of  the  civil  law  into  the 
tjueflion.  The  rule  is  mentioned  by  way  of  ornament, 
rot  argument,  becaufe  it  happened  to  exprefs  his  own 
Common  law  opinion  in  a  matter  where  he  conceived 
both  laws  concurred. 1  am  not  wife  enough  to  deter- 
mine, which  of  the  two  laws  is  moft  perfe<ft,  the  Roman 
or  the  Etigl'ijh:  This  I  know  (which  is  enoush  for  a 
judge)  that  altho'  almoft  every  country  in  Europe  have 
received  that  body  of  laws,  yet  tliey  have  been  with  a 
moft  ftubborn  conftancy  at  all  times  difclaimed  and  re- 
jef^ed  by  E'igland.  For  which  reafoi,  and  not  thio'  any  dif- 
refpe£t  to  the  argument  I  have  been  endeavouring  to  an- 
fwer,  I  chorfe  to  lay  afide  all  that  learning  as  not  being 
relevant  in  Wcjiminjler  Hall. 

-].  Of  nuncupative  wills. 

By  the  flat.  29  Car.  2.  c.  3.  f.  ig.  For  the  prevent- 
ing fraudulent  praiitices,  it  is  eiwdled,  i.  "  Tnat  no  nun- 
cupative will  (hall  be  good  where  the  eftate  thereby  be- 
queathed ftiall  exceed  the  value  of  30  pounds,  that  is  not 
proved  by  the  oaths  of  three  witnefTes,  at  the  leaft,  that 
were  prefent  at  the  making  thereof,  and  bid  by  the  teftd- 
tor  10  bear  witnefs  that  fuch  was  his  will,  or  to  that  ef- 
fect." And  by  flat.  4  Ann.  c.  lb.  f.  14.  it  is  declared, 
*'  That  all  fuch  witnefles,  as  are  and  ought  to  be  allowed 
to  be  good  witnefies  upon  trial  at  law  by  the  laws  and 
cuftoms  of  this  realm,  fhall  be  deemed  good  witnefles  to 
prove  any  nuncupative  will,  or  any  thing  relating  there- 
to." 

•'  Nor  unlefs  fuch  nuncupative  will  were  made  in  the 
time  of  the  laft  ficknefs  of  the  deceafed,  and  in  the  houfe 
of  her  or  their  habitation  or  dwelling,  or  where  he  or  fhe 
has  been  rcfident  for  ten  days,  or  more,  next  before  the 
making  of  fuch  will,  except  where  fuch  perfon  wa;  fur- 
prifed  or  taken  fick,  being  from  his  own  home,  and  died 
before  he  returned  to  the  place  of  his  or  her  dwelling." 

Se£t.  20.  "  That  after  fix  months  paflcd  after  the 
fpeaking  of  the  teftamentary  words,  no  teftimony  fhall 
be  received  to  prove  any  will  nuncupative,  except  the  faid 
teftimony,  or  the  fubftance  thereof,  were  committed  to 
writing  within  fix  days  after  the  making  of  the  faid 
will." 

Se£l.  21.  *'  That  no  letters  teftamentary,  or  probate 
of  any  nuncupative  will,  fhall  pafs  the  feal  of  any  court, 
till  fourteen  days,  at  the  leaft,  after  the  deceafe  of  the 
teftator  be  fully  expired,  nor  (hall  any  nuncupative  will 
be  at  any  time  received  to  be  proved,  unlefs  procefs  have 
firrt  ifllied  to  call  in  the  widow,  or  the  next  of  kindred 
to  the  deceafed,  to  the  end  they  may  conteft  the  fame, 
if  they  pleafe." 

Se(?l.  22,  "  That  no  will  in  writing;  concerning  any 
goods  or  chattels,  or  perfonal  eftate,  (hill  be  repealed  ; 
nor  (hall  any  claufe,  devife,  or  bequeft  therein,  be  altered 
or  changed  by  any  words,  or  will   by    word  of  mouth 
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only,  except  the  fame  be  in  the  life  of  the  teftator  com- 
mitted to  writing,  and  after  the  wrising  thereof  read  to 
the  teftator,  and  allowed  by  him,  and  proved  to  be  fo 
done  by  thiee  witnefTes  at  the  leaft." 

Sedt.  23.  "  Provided  that  any  foldier  in  aftual 
military  fervice,  or  any  mariner  or  feaman  being  at  fea, 
may  difpofe  of  his  moveables,  wages,  and  perfonal  eftate, 
as  before  the  making  of  this  z6k." 

A.  being  ill,  defired  B.  to  make  her  will,  who  wrote 
down  only  names  and  initial  letters  to  this  efFeft,  viz. 
to  7ho.  IVcJl  200  I.  to  Jo.  Dav.  100  I.  to  Reb.  Cro.  50/. 
to  felf,  10  /.  and  to  feveral  other  perfons  in  like  manner, 
to  above  400  /.  which  being  more  than  her  eftate,  B. 
made  an  alteration  in  the  fecond  column,  by  fubftradl- 
ing  part  of  the  fum."?  of  the  legatees,  as  fet  down  in  the 
fecond  column,  and  then  told  A.  the  fenfe  of  the  pro- 
pofed  devifes:  There  were  two  perfons  in  the  room  that 
did  not  hear  any  thing  that  pafTed  between  A.  and  B. 
but  only  heard  the  teftatrix  at  laft  pronounce,  that 
all  was  well.  B.  went  to  a  fcrivener  to  have  the  de- 
vifes drawn  out  at  length  and  in  form,  and  before  (he 
returned  the  teftatrix  died:  The  judge  below  pronounced 
for  this  will;  but  upon  appeal  to  the  delegates,  it  was 
reverfcd  ;  and  in  this  cafe  it  was  agreed,  that  if  the  will 
had  been  written  in  words  at  length,  fo  as  they  had  car- 
ried a  fenfe  and  meaning  in  themfelves,  it  had  been  a 
good  will ;  for  that  there  was  one  witnefs  that  wrote 
it,  and  two  that  heard  the  teftatrix  pronounce,  that  it 
was  her  will :  Which  would  have  beea  intended  to  have 
amounted  to  a  fecond  witnefs,  in  regard  it  appeared  on 
all  hands,  by  feveral  witnefles,  that  the  teftatrix  did 
then  ferioufly  difpofe  herfelf  to  make  her  will;  and  for 
that  was  quoted  the  cafe  oi  one  Pepper,  where  a  perfon  dif- 
pofed  herfelf  to  make  her  will,  and  di(£tated  it  to  a  per- 
fon who  wrote  it  down  ;  and  another,  not  called  in  as 
a  witnefs,  lay  behind  the  hanging,  out  of  curtefy;  and 
yet  fucii  will  was  allowed  to  be  good,  being  proved  by 
thefe  two  witnefles:  But  they  diftinguifiied  this  cafe  be- 
caufe the  will  was  not  fubftantive,  but  was  to  take  its 
fenfe  from  the  interpretation  of  the  witnefs ;  and  fo  tl  ere 
would  be  innuendo  upon  innuendo,  which  made  purely 
a  nuncupative  will  :  And  as  fuch,  not  being  attefted  by 
the  number  of  witnefl'es  appointed  by  the  ftatute  of 
frauds  and  petjuries,  the  will  and  legacies  were  void,  i 
Air.  Eg.  Caf.  403. 

Dr.  Shallmer,  by  will  in  writing,  gave  200/.  to  the 
parifn  of  St.  Chement's  Danes,  and  after,  Prew  the  reader 
coming  to  pray  with  him,  his  wife  put  him  in  mind  to 
give  200  /.  more  towards  the  charges  of  building  ti  eir 
church,  at  which,  tho'  Dr.  Shallmer  was  at  (irft  diflurbed, 
yet  after,  he  faid  he  would  give  it,  and  bid  Prew  t<(ke 
notice  of  it  :  And  the  next  day  he  bid  Prew  rememler 
of  what  he  had  faid  to  him  the  day  before,  and  died  that 
day.  Within  three  or  four  days  after,  the  doflor's  wife 
puts  down -a  memorandum  in  writing  of  the  faid  laft  de- 
vife, and  fo  did  her  maid.  Prew  died  about  a  month 
after,  and  amongft  his  papers  was  found  a  memorandum 
of  his  own  writing,  dated  three  weeks  after  the  doflor's 
death,  of  what  the  doflor  faid  to  him  about  the  200/. 
and  purporting  that  he  had  put  it  in  writing  the  fame 
day  it  was  fpoken  :  But  the  writing  which  was  men- 
tioned to  be  made  the  fame  day  it  was  fpoken  did  not  ap- 
pear, and  thefe  three  memorandums  did  not  exprefsly 
agree.  About  a  year  after,  on  application  by  the  pa- 
ri(h  to  the  commifTionerj  of  charitable  ufes,  and  produ- 
cing thefe  memorandums  and  proof  by  Mrs.  Shallmer  and 
her  maid,  they  decreed  the  200/.  but  on  the  exceptions 
taken  by  the  executors,  the  decree  was  difcharged  cf 
this  200/.  and  Lord  Chancellor  held  it  not  good,  be- 
caufe it  was  not  proved  by  the  oath  cf  three  witneflTes; 
for  tho'  i\Irs.  Shallmer  and  her  maid  had  made  proof,  yet 
Prew  was  dead  ;  and  the  ftatute  in  that  branch  requires 
not  only  three  to  be  prefent,  but  that  the  proof  (hall  be 
by  the  oath  of  three  witneflTes.  i  Abr.  Eq.  Caf. 
404. 

A  daughter  depofits  180/,   in  the  hands  of  her  mo- 
ther (the   defendant),  and  afterwards  makes  her  will    in 
writing,  and  thereby  devifes  feveral  legacies,  and   makes 
3  her 
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her  mother  executrix,  but  takes  no  manner  of  notice  of 
this  180/.  afterwards,   by  word  of  mouth,  (he  defires  her 
mother  to  give  this  180/.  to  the  plaintiff,   if  fhe  thought 
fit,  and   then   foon    after  died  :  The  mother  proved  the 
will,  and   this  bill    was  brought  againft  her,  to  have  the 
180/.   paid.     The   mother,  by    her  aiifwer,  admits  (he 
had  fuch  a  fum  in  her  hands,  but  her  daughter  did  make 
fuch  a  requeft  to  her,   but  that  (he  left  it  to  her  election, 
whether  (he  would  give  it  to  the  plaintiff  or  not,  by  the 
very   form  of  the  devife  :   And  inlifled,  that  (he  did   not 
think  fit  to  give  it  to  the  plaintiff.      And  in   this  cafe  it 
was  agreed,   ihat  this  was  not  as  a  nuncupative  will,  be- 
ing above   30/.  and  not  reduced  into  writing  within  fix 
days  after  the  fpeaking,  as  the  ftatute   requires.     2dly, 
that  if  the  defendant  had  infifted  on  the  (latute  of  frauds 
and  perjuries,  the  court  could  not  have  relieved  the  plain- 
tiff as  upon  a  truft: :  But  in  this  cafe  the  defendant  hav- 
ing byanfwer  confelTed  the  truff,  there  was  no  danger  of 
perjury   from    variety  of  proof,  which  was  the  mifchief 
the  ftatute  intended  to  provide  againft  ;  and  therefore  the 
court  took   it  to  be  in  nature  of  a  truft,  and  decreed  for 
the  plaintifF:  For  the  defendant  exprefsly  fwore,  (he  did 
not  think  fit  to  give  it  to  the  plaintiff,  and  that  the  tefta- 
trix  had  left   her  at  hberty.     Bjt  this  decree  was  againft 
the  opinion  of  feveral  at   the   bar,  who   thought   it  too 
hard  on   the  eledion   left  in  the  mother  :  But  the  court 
principally  relied  on    the  cafe  of  Kingfman  v.  Kingfmariy 
where  a  man  devifed   away  an  eftate  of  2000/.  per  jinn. 
and  upwards,  from  his  fon  and  heir  to  a  bargeman.    And 
by   his  will  devifed  20/.  per  Ann.  to  his  fon,   with  this 
claufe,  that   if  he   behaved   himfelf  well,  and   gave    no 
trouble  or  difturbance  concerning  his  will,  that  he  might 
make  it  up  80/.  if  he  thought  fit.   And  the  court  decreed 
the  80/.  per  Ann.   to  the  fon.     But   note,  the  80/.  per 
Ann.  in  the  cafe  of  KingJ'man  v.  Kingfman  feems  to  have 
been  decreed  purely  upon  the  circumftances  and  hard(hips 
of  the  cafe:   But  in  the  prefent  cafe  there  were  no  fuch 
circumftances  or  ingredients  of  bard(hip  on  the  plaintiff: 
But  guare,  for  it  feems  to  be  a  truft  in  the  hands  of  the 
mother.     lil.  ibid.  Gil.  Eq.  Rep.  146.  Jones  v.  Nabbs. 

8.  Of  the  nature  and  effe^i  of  a  will  or  tejiament,  and 
of  a  codicil  j  and  how,  wills  fliall  be  conjirued. 

A  will  or  teftament  is  of  that  nature,  that  it  differs 
much  from  other  a(5\s  and  deeds  that  men  do  and  execute 
in  their  life-time:  For  although  it  be  made,  fealed,  and 
publifhed  in  ever  fo  folemn  a  manner,  yet  it  has  no  life, 
no  virtue  in  it,  until  the  teftator's  death:  For  it  is  a 
maxim  in  law,  Omne  tfjlamentum  morte  confummatum  eji, 
(jf  voluntas  e/i  ambulaioria  ufque  ad  extremum  vita  exitum  ; 
it  is  therefore  refcmbled  until  death  to  the  interlocutory 
fentence,  and  after  death  to  the  definitive  fentenceofa 
judge;  and  hence  it  is  faid,  Sed  legum  fervanda  fides.,  fu- 
frema  voluntas  quod  tnandat fierique  jubet  parere  necejfe  ejl. 
I  Infi.  112.      4  Rep.  6i.  b.   Forfe  v.  Hembling'sc&k. 

And  for  this  reafon  a  man  may  alter  or  make  void  his 
will  at  his  pleafure ;  and  he  may  make  as  many  new  wills 
and  teftaments  as  he  pleafes,  and  there  is  no  way  to  bar 
a  man  of  this  liberty.  Shep.  Abr.  part  4.  p.  g.  Voc.  Teji.' 

And  the  latter  teftament  always  revokes  and  overthrows 
the  former  :  But  otherwife  it  is  of  a  codicil,  for  a  man 
may  make  as  many  of  thefe  as  he  will,  and  make  no  tefta- 
ment at  all  :  Or  if  he  makes  a  teftament,  he  may  after- 
wards make  as  many  codicils  as  he  will,  and  one  of  them 
will  not  overthrow  the  other ;  for  in  the  firft  cafe  they 
muft  be  all  annexed  to  the  letters  of  adminiftration,  and 
the  adminiftrator  muft  perform  them  ;  and  in  the  latter 
cafe  they  muft  be  all  annexed  to  the  teftament,  and  the 
executor  muft  take  care  to  perform  them.  Lit,  168. 
Swinb.  p.  \,fe^.  5.   Br.  TeJlamcnt  20. 

A  teftament  therefore  is  faid  to  have  three  degrees, 
ift.  An  inception,  which  is  the  making  of  it.  2dly,  A 
progreffion,  which  is  the  publication  of  it.  3dly,  A 
confummation,  which  is  the  death  of  the  teftator.  Shep. 
Abr.  part  4.  p.  9.   Voc.  feft.' 

In  grants  therefore  the  firft  is  of  the  greateft  force,  but 
in  teftaments  the  laft  is  of  greateft  force.  1  Injj,  112,  b. 
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But  when  a  teftament  is  perfed  by  the  death  of  the 
party,  it  as  effeflually  gives  and  transfers  ellate?,.  and 
alters  the  property  of  lands  and  goods,  as  adls  executed 
by  deeds  in  the  life- time  of  the  parties  :  For  hereby  dc- 
fcents  of  lands  are  pevented.  And  a  man  may  make 
eftates  in  fee-fimple,  or  fee- tail,  for  life  or  years,  of  lands, 
teftaments,  rents,  reverfions  or  fervices,  as  effeflually  as 
by  deed  ;  and  thefe  eftates  alfo  will  be  good  without  any 
livery  of  feifin  or  attornment,  and  hereby  alfo  rents  and 
power  to  diifrain  for  them,  may  be  referved,  conditions 
created  and  annexed  to  eftates  or  things  devifed.  Shep, 
Abr.  part  4.  p.  lo.  Voc.  TejI.' 

And  therefore  they  that  take  by  devifes  of  land,  are 
faid  to  take  in  the  nature  of  purchafers. 

And  if  therefore  a  tenant  in  tail  makes  a  feoffment  to 
the  ufe  of  himfelf  in  fee,  and  after  devifes  the  fame  to  his 
wife  in  fee,  and  dies,  the  fon  is  not  remitted  though  the 
father  dies  feifed,  for  the  devife  prevents  the  defcent. 

It  is  to  be  obferved,  that  where  the  words  of  a  will 
have  a  plain  fenfe,  and  no  doubt  is  in  any  matter  within 
or  without  the  words,  touching  the  matter  of  the  devife, 
there  the  words  of  the  will  (hall  always  be  taken  to  be 
the  intent  of  the  devifor,  and  his  intent  to  be  what  the 
words  fay.     2  And.  17.  Lowcn  v.  Bedd. 

That  all  the  words  of  a  will  are  to  be  carried  to  anfwer 
the  intent  of  the  devifor  ;  but  this  is  to  be  underftood  in 
cafes  where  the  intent  of  the  party  may  be  known  by  the 
words  that  are  in  the  will.     2  And.  10,  11,  134. 

That  if  there  are  inconfiftent  and  contradictory  words 
in  a  will,  fome  words  muft  be  reje(fted  to  make  it  fenfe. 
Thus  where  a  teftator  gave  the  intereft  of  a  fum  of  6000/. 
to  Mary  Comfortle,  his  daughter,  for  her  life,  and  after 
her  deceafe  gave  the  money  between  Charles  Comfortle 
her  hufband,  and  their  children  :  And  in  another  part  of 
the  will  he  faid,  and  in  cafe  there  be  no  fuch  child  or 
children,  I  give  it  to  Charles  Comfortle  and  fuch  children. 
— Lord  Chancellor  rejedled  thefe  latter  words,  as  they 
were  abfurd  and  contradidory.  5  Bac.  Abr.  525. 
MS.  Rep.  Boon  v.  Comfortle,  Pafc.  24  Ce  .  2.  in  Chan'. 
A.  having  a  wife  and  no  children,  made  his  will,  and 
faid,  left  it  (hould  pleafe  God  that  he  (hould  not  return, 
he  gave  and  devifed  a  real  and  perfonal  eftate,  or  to  that 
effeft.  He  returns,  has  children  and  dies,  without  alter- 
ing his  will :  The  plaintiff  being  a  legatee,  and  there  be- 
ing a  direflion  in  the  will,  for  the  fale  of  the  real  eftate 
to  pay  his  legacy  ;  Lord  Chancellor  was  of  opinion,  that 
the  difpofition  was  merely  contingent,  and  that  no  part 
of  the  will  was  to  take  effcd  but  on  the  contingency  of 
his  return  ;  and  fo  avoided  determining  the  principal 
queftion,  how  far  the  alteration  of  the  teftator's  circum- 
(iances  would  be  a  prefumptive  revocation  as  to  the  real 
and  perfonal  eftate,  but  as  to  the  perfonalty,  feemed  to 
rely  on  the  cafe  of  Lug  v.  Lug  ;  and  as  to  the  real  eftate, 
he  faid,  that  the  ftatute  of  frauds  and  perjuries  made  a 
material  difference  between  that  and  the  perfonal  eftate. 
5  Bac.  Abr.  525.  MSS.  Rep.  Parfons  v.  Lenow,  Hill. 
22  Geo.  2.  in  Chan^. 

That  a  will  muft  have  a  favourable  interpretation,  and 
as  near  to  the  mind  and  intent  of  the  teftator  ss  may  be, 
and  yet  fo  withal  as  his  intent  may  ftand  with  the  rules 
of  law,  and  not  be  repugnant  thereunto;  it  being  a  rule 
or  maxim  of  law,  ^od  ultima  voluntas  tejiatcris  perim- 
plenda  eJl,  fecundum  veram  intentionem;  and  that,  fed  le- 
gum fervanda  fides,  fuprema  voluntas  quod  mandat  fieri  que 
jubet  parere  necejfe  eft.  In  deeds  tlie  rule  of  conftruflion 
is,  that  the  intention  muft  be  diredted  by  the  words,  but 
in  wills,  the  words  muft  follow  the  intent  of  the  devifor  ; 
and  fuch  a  conftrudlion  is  to  be  made  of  them,  as  to 
make  ufe  of  all  the  words,  and  not  of  part,  and  fo 
as  they  may  ftand  together,  and  have  no  contrariety  in 
them.  Shep.  Abr.  part  10.  Voc.  Tejiament.  Bridg.  105, 
Standifh  v.  Short, 

That  fuch  a  fenfe  (hall  be  made  of  a  devife,  that  it  may 
be  for  the  profit  of  the  devifee,  and  not  to  his  prejudice, 
Shep.  Abr.  11.  />.  11.  Voc.  TeJl.' 

That  general  and  doubtful  words  in  a  will,  fliall  not 
alter  an  exprefs  devife  before,  nor  carry  any  thing  con- 
trary to  the  apparent  intent.     Id.  ibid, 

Thnt 
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That  the  claufes  and  fentences  of  a  will  fliall  be  fcve- 
f^lly  tranfpofed  to  ferve  the  meaning  of  it.  And  con- 
ftrudlion  (hall  be  made  of  the  words  to  fatisfy  the  intent, 
and  thej;  (hall  be  put  in  fuel)  order  as  the  intent  may  be 
fulfilled.     Id.  ibid. 

That  no  fenfe  may  be  framed  upon  the  words  of  a  will, 
wherein  the  teftatoi's  meaning  cannot  be  found.  Id. 
ibid. 

That  to  give  a  thing  to  fuch  a  perfon  to  whom  the 
law  gives  it,  is  as  if  it  had  no(  been  given  ;  and  fo  a  devife 
of  a  man's  land  to  his  heirs  is  void.      StyL-s  i  48,  149. 

That  a  con(tru(£tion  of  a  will  muft  be  gathered  out  of 
the  words  of  the  will,  and  not  by  any  averment.  Shep. 
Abr.  part  \\.  p.  II.   Voc.  Tejl.' 

That  though  a  parol  averment  fliall  not  be  admitted  to 
explain  a  will,  ^o  as  to  expound  it  contrary  to  the  im- 
port of  the  words,  yet  when  the  words  will  bear  it,  a 
parol  averment  may  be  admitted.  As,  for  inltance,  to 
afcertain  a  peifon,  but  in  no  cafe  to  alter  the  eftate.  i 
Freem.  292.  Slcede  v.  Berrier.  5  Rep.  68.  Lord  Chey- 
ney's  cafe. 

That  one  part  of  a  will  (hall  be  expounded  by  another  : 
As  where  a  man  leaves  an  eftate  to  another  and  his  heirs, 
and  afterwards  mentions  10  have  given  him  an  eftate  tail, 
heirs  (hall  be  taken  to  mean  heirs  of  the  body,  and  the 
devifee  (hall  take  only  an  eftate  tail.  2  Freem.  267. 
Bamjield  v.  Popham. 

From  Bur.  Rep.  gii — 924.  Hil.  33  Geo.  2.  Strong, 
Clerk,  V.  Teait,  leffee  of  Mervyn  ei  al'. 

This  was  a  writ  of  error,  brought  upon  a  judgment 
given  by  the  court  of  King's  Bench  in  Ireland,  for  the 
plaintiff  in  ejecSment. 

The  ejeflment  was  brought  for  lands  in  the  county  of 
Tyrone :  And  upon  the  trial,  a  fpecial  verdiiS  was  found. 

The  fpecial  verdi£t  firft  ftates  a  long  pedigree  of  the 
family  of  the  Mervym  ;  and  alfo  feveral  deeds,  not  necef- 
fary  to  be  here  takcq,  notice  of,  (as  no  queftion  at  all 
arifes  upon  them.) 

Then  it  finds  that  Audley  Mervyn,  Efq  ;  and  Henry 
his  fon,  on  the  marriage  of  the  faid  Henry  with  Mrs. 
Tttchhurn,  executed  deeds  of  leafe  and  releafe  dated  the 
2i(t  and  22d  oi  December  1711  ;  and  that,  in  purfuance 
thereof,  a  fine  was  levied,  and  a  recovery  fuffered, 
whereby  the  manor  of  Arlejiown  in  Tyrone,  (of  which  the 
premifTcs  in  quefbion  are  part,)  was  fettled,  in  ftriiS  fet- 
tlement  on  the  faid  Audley  (the  father)  for  life;  then 
on  the  faid  •ttwry  (his  fon)  for  life;  then  on  the  firft 
and  other  fons  of  Henry,  l^c.  and  the  i/Tue  of  that  mar- 
riage (in  common  form,)  with  feveral  terms,  powers, 
and  provifoes;  with  the  reveifion  in  fee  to  the  faid  Aud- 
ley,  the  father,  (which  marriage  took  effed  :  But  there 
was  no  ifTue  of  it.) 

That  Audhy  Mervyn  had  iffue,  bc-fides  the  faid  Henry 
(his  elde(t  fon,)  three  other  fons,  viz,  Audley,  "James, 
and  Tbeophihis  ;  and  fcur  daughters,  viv..  Lucy,  (who,  in 
her  father's  lifetime,  married  with  JVentvjorth  Harrnan,) 
Eleanor,  (oiieofthe  lefTors  of  the  plaintiff,  and  who  after- 
wards married  Chrijlopher  Irwin,  who  has  been  many 
years  dead,)  Anne,  (one  of  the  leffors  of  the  plaintiff,  who 
married  James  Mervyn,  otherwife  Richard/on,  long  fince 
dead,)  and  Jane. 

And  the  faid  Audley  the  elder,  being  feifed  as  the  law 
requires,  of  the  faid  lands  anJ  tenements,  on  the  15th 
of  June  17  17,  duly  made  and  publifhed  his  lad  will  and 
teftament,  in  writing;  whereby,  after  reciting  "  that 
he  was  defirous  to  make  the  beft  provifion  in  his  power, 
for  the  fupport  of  his  children  and  the  peace  and  fettle- 
ment  of  his  family  ;"  he  devifed  as  follows  ;  viz.  And 
as  to  the  worldly  eftate  wherewith  it  hath  pleafed  God  to 
blefs  me,  I  give  and  bequeath  the  fame,  in  manner  fol- 
lowing. I  give  and  bequeath  to  my  dearly  beloved  wife 
Olivia,  to  her  proper  ufe  and  benefit,  all  my  plate  and 
hou(hold  goods  and  furniture  of  what  kind  foever,  and 
alfo  my  coach  and  horfes  and  their  harneffes,  and  three 
faddle-horfef.  I  alfo  conftitute  and  appoint  my  faid  dear 
wife  fole  executrix  of  this  my  laft  will  and  tefiimcnt  ; 
and  do  give  and  bequeath  unto  her  all  the  reft  and  refidue 
of  my  perfonal  eftate,  of  what  kind  foever.  And  I  do 
hereby  will  and  require  my  faid  executrix,  as  foon  as  (he 
Vol.  II.  N"  137. 
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conveniently  can,  after  my  death,  to  fell  all  the  reft  of 
my  horfes  and  all  my  ftock  of  cattle  ;  and  to  apply  the 
money  arifing  by  fuch  fale,  and  all  fuch  debts  as  are  or 
(hall  at  the  time  of  my  death  be  due  to  me,  (particularly, 
the  fum  of  lioo/.  due  to  me  by  judgment  affefling  the 
eftate  of  Richard  late  Earl  of  Bellamor.t ;  and  the  fum  of 
1000/.  due  to  me  by  my  fon  Henry  Mervyn  ;  and  a  debt 
of  1000/.  or  1200 1,  due  to  me  by  Hugh  Mervyn  ;)  and 
alfo  all  arrears  of  rents  which  are  or  fliall  become  due  un- 
to me,  to  the  payment  and  difcharge  of  fuch  fums  of  mo- 
ney as  (hall  be  due  by  me,  to  any  perfon  or  per  fans,  at 
the  time  of  my  death  ;  and  to  the  intent  that  all  my  debts 
may  be  honeftly  and  truly  paid  and  difchatged. 

I  do  hereby  give  and  devife  to  my  faid  dear  wife  Olivia 
and  her  heirs,  all  that  and  thofe  the  town  lands  and  tene- 
ments,   b'f.  Ijfc.  (fpecifying   them   by    their    particular 
denominations  ;)  all  which  lands  and  tenements  are  fituate 
lying  and  being  in  the  county  of  Tyrone  ;  as  alfo  the  lov/n 
and  lands  of  Wc.  all  which  laft  mentioned  lands  are  fituate 
lying  and  being  in  the  barony  of  Dunleak  and  county  of 
Meath;  and  alfo  all  other  the  lands  tenements  and  here- 
ditaments  in    the  faid  counties  of  Tyrone  and  Meath  or 
either  of  them,   whereof  I  am  feifed  m  fee-fimple,  or  of 
which  any  other  perfon  is  feifed  in  truft  for  me  ;   together 
with   their  and  every  of  their  appurtenances  ;   to  the  ufe 
intent  and   purpofe  that  my  faid  dear  wife  (hail  take  and 
receive  out  of  the  faid  lands,  as  an  addition  to  her  join- 
ture,   one  annuity   or  yearly   rent-charge  of  ico/.  per 
Annum,  during  her  natural  life,  to  her  own  proper  ufe 
and  benefit :  And  to  this  further  ufe  and  purpofe,  that 
my  faid  wife  may  by  fale  of  fuch  of  the  faid  lands  hereby 
to  her  devifed,  raife  fo  much  money  as  may  be  fufficient 
to  pay  off  and  difcharge   fuch  of  the  faid  debts,  as  fliall 
not  be  paid  off  and  difcharged  out  of  my  perfonal  eftate. 
And   as  to  fo  much  part  of  the  faid  lands  and  tenements 
as   (hall   remain    unfold,  to  the  ufe  following,  (fubjecSl 
neverthelefs   to  the  payment  of  the  faid  fum  of  loo/.  per 
Annum  to  my  faid  dear  wife  during  her  natural  life,)  viz. 
to  the  ufe  of  my  fon  Audley  Mervyn,  for  and  during  his 
natural  life;  and  fiom  and  after  his  death,  to  the  ufe  of 
his  firft  and  every  other  fon  and  fons  feverally  and  fuc- 
ceffively,  and  to  the  heirs  male  of  their  feveral  and   le- 
fpedive    bodies;  and   for  want  of  fuch  iffue,  to  the  ufe 
of  my   fon    Theophilus,  for  and   during   his  natural  life; 
and   from  and  after  his  death,  to  the  ufe  of  his  fijft  and 
every   other  fon  and   fons  feverally  and  fucceffively,  and 
the  heirs  male  of  their  feveral  and  refpedive  bodies  ;  and 
for  want  of  fuch  iffue,  to  the  ufe  of  my  fon  Henry,  for 
and  during  his  natural  life;  and  from  and  after  his  death, 
to  the  ufe  of  his  firft  and  every  other  fon  and  fons  feve- 
rally and  fucceffively,  and  the  heirs  male  of  their  feveral 
and   lefpedlive  bodies,  and  for  want  of  fuch  iffue,  to  the 
ufe  of  each   and   every  of  my  daughters  and  the  heirs  of 
their  feveral   bodies,  as   tenants  in  common,  and  not  as 
jointenants ;  and    for    want    of   fuch    iffue,     to   Mervyn 
Archdall  znd  Henry  Cany,   my  nephews,  and  their  heirs. 
And  it   is  my  further  will    and   intention,  and   I  do 
hereby  devife,  that    if  it  (hall   fo   happen,   that  my  fons 
Henry  and   Audley   (hall   both  of  them  die  without  ifiue 
male,  in  the   life-time  of  my  fon   James,  whereby  the 
eftate   fettled  upon  my   fon   Henry,   upon  his  martiaoe, 
fliall  defcend,  come  or   remain  unto  my  faid  fon  James, 
that  then  and   in  fuch  cafe,  my  faid  fon  James  fliall  not 
take   any    intereft  or  eftate  in  the  lands  and  tenements 
herein  before  devifed  unto  him  ;   but  that  the  fame  fliall 
remain  and   go  over  to  my  fon  Theophilus,  according  to 
fuch  intereft  and  eftate  as  is  herein  before  to  him  devifed 
for  want  of  iffue  male  of  my  faid  fon  James. 

And  I  will  and  devife  that  my  executrix  (hall  have  full 
power  and  authority,  by  her  laft  will  and  teftament  in 
writing,  to  charge  or  incumber  all  or  any  of  my  lands 
and  tenements  herein  mentioned,  with  fuch  portions  and 
provifions  for  all  or  any  of  my  daughters,  as  (he  fliall 
think  reafonable. 

And  it  is  my  further  will  and  intention,  that  whoever 
of  my  fons  fliall  be  feifed  of  an  eftate  or  ufe  for  life  in  the 
faid  lands,  fliall  have  power  to  commit  wafte ;  as  alfo  to 
fettle  a  jointure  on  any  woman  he  fliall  marry,  in  pro- 
portion to  her  fortune  ;  and  likewife  to  make  leafes  for 
9  R  one 
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rue  two  or  three  lives,  or  21  years,  at  the  higheft  rent 
that  can  be  had  from  a  folvent  tenant. 

And  whereas,  by  the  fettlement  made  upon  the  mar- 
riage of  my  fon  Henry,  I  have  power  to  charge  the  efiate 
fettled  on  my  faid  fon  with  the  fum  of  2500/.  for  the 
portion  of  my  younger  children  ;  I  do  hereby  will  and 
direa  my  executrix,  immediately  after  my  death  to  re- 
ceive the  faid  fum  of  2500/.  for  the  ufeof  my  younger 
children,  and  to  apply  the  intercft  thereof  to  their  educa- 
tion and  maintenance,  in  fuch  manner  as  (he  (hall  think 
fit,  and  to  difpofe  of  the  furplus  tliereof  in  manner  fol- 
lowing, that  is  to  fay,  to  mv  fan  James  and  Tbeophilus 
and  my  daughters  Eleanor,  Anne,  and  Jane,  the  fum  of 
500/.  each,  at  fuch  time  as  he  or  (he  fliali  marry  or  at- 
tain the  age  of  21  years,  fwhich  fhail  firft  happen  :j 
And  in  cafe  any  of  my  faid  fons  or  daughters  (hall  die 
unmarried  and  before  the  age  of  21  years,  I  will  that  ray 
faid  executrix  (ha!l  divide  amongft  the  furvivors  of  my 
faid  fons  James  and  Tbeophilus  and  my  faid  daughters 
Eleanor,  Anne,  and  Jane,  the  fum  of  500/.  defigiied  for 
him  or  her  fo  dying,  in  fuch  manner  as  (he  (hall  think 
fitting. 

And  I  alfo  will  and  devife,  that  in  cafe  my  feveral 
lands  herein  mentioned,  or  any  of  them,  (hall  by  virtue  of 
this  my  lafl  will  remain  and  come  to  my  faid  fon  Henry, 
that  my  faid  executrix  (hall  have  power  and  authority  to 
charge  and  incumber  the  fame  with  any  fum  not  ex- 
ceedi'ng  the  fum  of  5000/.  fterling,  for  the  ufe  and  ad- 
vantage of  fuch  of  my  daughters  as  (hall  be  then  alive 
and  unmarried,  as  an  addition  to  their  portions. 

The  jury  find  that  the  faid  Audley^  the  elder,  at  the 
time  of  making  the  faid  will,  and  at  his  death,  was  feifed 
in  fee,  in  pofTeffion,  of  the  lands  devifed  by  exprefs  deno- 
minations in  his  faid  will,  as  in  his  faid  wiU  ;  and  like- 
wife  feifed  in  fee,  in  pofTeflion,  at  the  fame  time,  of  the 
lands  of  Gortmore  in  the  county  of  Tyrone  of  about  200 
acres ;  and  that  the  lands  in  Tyrone  exprefsly  devifed  by 
the  faid  willT  (including  the  value  of  Gortmore)  weie  of 
the  yearly  value  of  500  /.  and  that  the  eftate  fettled  by 
the  deed  of  the  22d  of  December  17  11,  was  in  the  year 
J720  or  1721,  of  the  yearly  value  of  i8oo  /. 

That  the  faid  Audley  Mervyn  died  on  the  17th  of  June 
■l"\-j,  feifed  as  the  law  requires,  of  the  lands  and  pre- 
jnilTes  comprifed  in  the  faid  fettlement  of  the  22d  of  De- 
cember 17  1 1  ;  of  which,  the  lands  and  premilTes  in  quef- 
tion  are  part.  And  upon  his  the  faid  Audley  the  elder's 
death,  his  eldcft  fon  and  heir  at  law,  Henry,  became 
feifed  thereof  as  the  law  requires  ;  and  being  fo  feifed, 
he  the  faid  Henry  by  leafe  and  releafeof  29th  and  30th  of 
September  1729,  in  confideration  of  1500/.  paid,  granted 
and  re'eafed  the  premifl'es  in  queftion  to  John  Strong, 
clerk,  his  heirs  and  afligns  ;  which  faid  John  Strong  en- 
tered, and  continued  the  pofTefTion  during  his  life.  On 
the  9th  of  March  1744  John  Strong  died  feifed:  and  on 
his  death,  James  Strong,  his  eldeft  fon  and  heir,  entered, 
and  continued  the  quiet  poffeffion  till  the  nth  of  June 
1756. 

Olivia  Mervyn,  who  was  vyife  and  widow  to  Audley 
the  father,  died  in  the  year  1720. 

James  Mervyn,  fon  of  AudLy  the  elder,  died  in  1726, 
unmarried,  and  without  ilTue. 

Jane  Mervyn  died  in  1725,  unmarried  and  without 
KTue. 

Theophilui  Mervyn  died  in  1736,  unmarried  and  with- 
out ifTue. 

Lucy  Harman  died  in  1737;  leaving  WeJIey  Harman^ 
one  of  the  IclTors  of  the  plaintilF,  her  elJeft  fon  and 
heir. 

Mary  the  wife  of  Henry  Mervyn,  died  in  1735,  hav- 
ing never  had  iflue  by  the  faid  Henry. 

.^ad7f)i  the  younger,  died  in  1746,  unmarried  and  with- 
out ilTue. 

Henry  the  eldeft  fon,  fthere  called  Henry  the  younger,) 
died  on  the  firft  of  February  1747,  having  never  had 
jfTue. 

Mervyn    Archdall,    in    the    will    mcniioned,   died    in 

Henry  Carey,  furvived  him  ;  and  jiied  in  Septe?nber 
1756. 
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Hugh  Mervyn,  fon  of  Audley  Mervyn,  died  in  1727  ^ 
leaving  the  faid  Arthur  Mervyn,  one  of  the  IcfTors  of  the 
phintifF,  his  eldeft   fon  and  heir. 

Then  the  fpecial  verdift  finds  that  the  IcfTurs  of  the 
plaintiff",  before  making  the  leafes  in  the  declaration  men- 
tioned, entered  and  were  feifed,  and  then  made  the  fe- 
veral demifes  in  the  declaration,  (jfc.  &'c. 

But  whether,  upon  the  whole  matter  aforefaid,  the 
defendant  James  Strong  be  guilty  of  the  trefpafs,  isfc.  tha 
jurors  know  not,  ^c.   U'e. 

The  court  of  King's  Bench  in  Ireland  gzve  judgment 
for  the  plantifFin  ejeflment. 

The  whole  eftate,  which  depended  upon  the  title  fet  up 
by  the  lefTors  of  the  plaintiff",  was  of  very  great  value. 
The  caufe  had  depended  a  great  many  years,  and  had 
been  argued  a  great  many  times  in  Ireland. 

The  court  there  held  "  That  the  reverfion  In  fee  of  the 
lands  comprized  in  the  fettlement  of  17 11.  palTed  by  the 
will ;"  and  that  the  ufes  were  legal  eftates  executed,  fub- 
jeel  to  a  charge  for  the  payment  of  the  teftator's  debts 
(if  any  there  were,J  and  to  a  power  in  Olivia  to  fell  for 
that  purpofe  ;  and  were  good  at  law,  tho'  devifed  after 
an  indefinite  payment  of  fuch  of  the  teftator's  debts  as 
(hoiild  not  be  difcharged  by  his  perfonal  eftate." 

This  cafe  was  firft  argued  in  Michaelmas  term  laft,  by 
Mr.  Perrot  for  the  plaintiff  in  error,  and  Mr.  Winn  for 
the  defendant  in  error ;  but  more  fully  a  fecond  time,  on 
Tue/day  hii,  the  29th  of  January  1760,  by  Mr.  Knotv- 
ler  for  the  plaintifF  in  error,  and  Mr.  Norton  for  the  de- 
fendants in  error ;  the  court  having  refufed  repeated  ap- 
plications to  put  cfF  the  arguments  till  the  next  term. 
It  was  argued  very  elaborately  upon  the  queftion  "  Whe- 
ther the  lelTors  of  the  plaintiff"  in  the  ejcitment  had  any 
legal  eftate;"  the  counfel  for  the  defendants  in  the  e- 
jeflment  infiflring  "  That  Olivia  took  the  legal  fee; 
which  defcended  (they  faid)  to  Henry  the  eldeft  fon  and 
heir,  and  was  by  him  conveyed  to  the  father  of  the  de- 
fendant in  ejedment :  Or  if  (he  did  not,  "  That  the  dc- 
vifes  thereof  after  payment  of  debts  generally,  were  exe- 
cutory and  too  remote." 

This  point  concluded  to  a  nonfuit  at  law  only  ;  and 
to  turn  the  plaintiffs  round  to  try  another  kind  of 
remedy. 

The  final  merits  and  queftion  of  right  depended  upoa 
the  conftrudtion  of  the  will. 

It  was  adjourned  upon  the  laft  argument,  (for  want  of 
time  to  go  through  with  it,)  to  the  Friday  next  follow- 
ing, on  which  day  Mr.  Knowler  was  beginning  to 
make  his  reply  :  But  Lord  Mansfield  faid,  they  need 
not  give  him  the  trouble  of  a  reply. 

The  queftious  are  two  ;  viz.  (iftj  VVhether  the  re- 
verfion be  within  the  devife;  and  if  it  be  ('2d!yj  Whe- 
ther it  is  a  good  devife  to  the  lefTors  of  the  plaintifF. 

If  the  firft  be  againft  the  lefTors  of  the  plaintifF,  the 
fecond  is  immaterial.  Upon  the  firft  we  are  quite  clear, 
that  the  judgment  is  wrong:  And  therefore  it  is  not 
necefTary  to  give  any  opinion  upon  the  other. 

The  points  of  law  having  been  argued  with  a  great 
deal  of  fkill  and  learning  ;  and  much  has  been  faid  upon 
the  fubjedt  of  them,  very  well  worth  attention  :  But  as 
the  cafe  ftands,  it  is  not  necefl'ary  for  us  to  enter  into 
them  ;  and  I  give  no  fort  of  opinion  upon  them  :  How- 
ever, thus  much  I  will  mention,  for  the  fake  of  thofe 
who  heard  the  argument ;  viz.  that  this  cafe  is  net  like 
cafes  that  had  been  cited;  and  particularly  not  like  that 
of  Bngjhaw  v.  Spencer.  That  was  not  to  the  truftees 
and  their  heirs  "  to  the  ufe  of  them  and  their  heirs" 
(as  Mr.  Norton  cited ;)  but  to  them  and  tliclr  heirs  and 
afligns,  "  upon  truft  that  they  and  the  furvivors  and 
furvivor  of  them  fhould,  out  of  the  rents  and  profits,  or 
by  fale  or  mortgage,  raife  enough  to  pay  all  the  teftator's 
debts,  &c,  and  after  thofe  debts,  isfc.  (hould  be  paid, 
then  to  truftees  for  a  term  of  500  years  ;  then  to 
truftees  to  the  ufe  of  his  nephew  Thomas  Bag/liavj  ("as  to 
one  moietyj  for  life  without  impeachment  of  wafte ; 
remainders  to  truftees  (by  namej  to  preferve  contingent 
remainders  ;  remainder  to  the  heirs  of  the  body  of  Tho- 
mas, in  ftriift  fettlement ;  remainder  to  Benjamin  Bag- 
Jh.iva  ii^ii  life  j  then  to  truftees  to  preferve  contingent  re- 
mainders j 
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Inainders  ;  and  afier  the  deceafe  of  Benjamin^  then  to  the 
heirs  of  his  body  lawfully  begotten."  Great  debts  were 
due  from  the  teftator :  And  money  was  raifed  to  pay 
them. 

1'homas  Bagjhnw  died  without  iflue:  And  Benjamin 
entered  and  fuppofed  himfiilf  tenant  in  tail  in  pofTeffion  ; 
and  being  fo  in  poflcffion,  the  fatd  Benjamin  Bagjhaiu 
fufFered  a  common  recovery  ;  and  then  devifed  it  to 
his  wife. 

A  bill  was  brought  by  the  wife  (claiming  under  the 
recovery,)  to  carry  the  trufts  into  execution  5  and  for  a 
conveyance  in  fee  :  And  there  was  a  decree  at  the  Rolls 
to  carry  them  into  execution  accordingly." 

The  ligitation  was  between  the  remainder  man  and 
the  devifee  of  Benjamin  :  And  the  queftion  was,  "  Whe- 
ther Benjamin  Bagjhaxu  was  tenant  for  life,  or  in  tail," 
and  the  Mafter  of  the  Rolh  rook  it  to  be  an  eftate  tail  in 
Benjamin  Bagjhaw.  The  plaintiff  claimed  under  the 
common  recovery  fufFered  by  Benjamin  :  The  defendants 
under  the  will  of  Benjamin  Ajhton,  the  original  devifor. 
Neither  party  doubted  of  its  being  a  trufl  ;  the  difpute 
was  about  the  eftate  devifed  to  Benjamin  Bag(haw ; 
"  Whether  it  was  for  life,  or  in  tail." 

But  my  Lurd  Chancellor  ftarted  a  doubt,  "  Whether 
the  devife  to  Benjamin  Bagftiaiv  was  a  trufl ;  or  whether 
it. was  a  ufe  executed."  And  if  it  had  come  cut  to  have 
been  a  ufe  executed,  then  the  authority  in  the  cafe  of 
Coulfin  V,  Coulfon,  and  the  certificate  given  by  this  court 
in  that  cafe,  would  have  flood  in  the  way ;  and  he 
would  have  fent  it  back  to  be  confidered  by  this  court. 
But  if  it  was  a  trufl,  then  it  fell  under  different  confi- 
derations. 

There  the  truftees  and  their  heirs  and  the  furvivor  of 
them  were  direfted  to  do  three  things :  And  what  they 
were  to  do,  was  of  fuch  a  nature,  that  they  mufl  ne- 
CefTarily  have  a  defcendible  eftate  in  them,  to  anfwer  the 
ends  of  the  truft.  But  there  arofe  a  decifive  dilemma  ; 
which  put  an  end  to  its  being  a  queflion.  The  plaintiff 
claimed  under  the  common  recovery.  But  the  teftator's 
debts  were  not  paid  at  the  time  of  fufFering  it.  It  was 
urged  on  behalf  of  the  plaintiff,  "  That  Benjamin  Bag- 
jhaw took  by  executory  devife  after  the  debts  fhould  be 
paid  ;  and  that  there  was  no  danger  of  a  perpetuity." 
Bjt  it  was  allowed  that  there  was  a  legal  eflate  in  the 
truflees,  till  the  debts  were  paid. 

Now,  if  the  legal  eflate  had  not  taken  efFe<3  in  pof- 
feflion  in  Benjamin  Bagjhaw,  then  there  was  no  good  te- 
nant to  the  piascipe.  But  if  it  was  an  equitable  eftate, 
then  an  equitable  tenant  to  the  praecipe  would  have  dune. 
Therefore  they  we'e  obliged  to  maintain  it  to  be  a  truft: 
For  if  they  fiad  infifted  on  the  authority  of  Coulfon  v. 
Coulfon,    there  the  common  recovery  was  a  bad  one. 

So  that  that  cafe  of  Bagfhaw  and  Spencer  was  not 
applicable  to  the  prefent  cafe  now  before  us. 

I  thought  it  not  improper  to  fay  thus  much,  as  fo  the 
Cafes  that  have  been  cited  :  But  I  give  no  fort  of  opinion 
upon  the  prefent  cafe  as  to  this  point.  It  might  be  worth 
confijcring  too,  "  Whether  this  be  not  a  double  contin- 
gency i"  viz.  "  If  there  (hould  be  debts,  then,  my  wife 
to  have  the  eftate  for  payment  of  them  :  If  no  debts, 
then,thofe  in  remainder  to  take."  However,  here  it  does 
not  appear  that  there  were  any  debts. 

As  to  the  nice  points  of  law,  and  the  form  of  the 
remedy — It  is  not  neceflary  to  give  any  opinion,  if  the 
plaintiff  has  no  fundamental  right  to  recover. 

Now,  as  to  the  fundamental  right  of  the  plaintiff,  the 

cafe  is   fhortly  this  :- 

His  lordfhip  then  fummatily  ftated  the  fafts  found  by  the 
fpecial  verdiifl,  and  particularly  the  fettlement  in  Deeem- 
her  1711  ;  the  circumftances  of  the  family;  the  will  ; 
and  the  general  claufe  on  which  the  queftion  arifes  :  And 
then  proceeded,  to  the  effedl  following. 

The  queftion  is,  "  Whether  by  this  fweeping  refi- 
duary  claufe,  the  teftator  irrtended  to  devife  the  reverfion 
of  the  eftate  fettled  on  the  marriage  of  his  eldeft  fon 
Henry  witli  Mary  Titchburn,  by  the  fettlement  of  De- 
cember 17 1 1." 

•  The  8;enerality  of  the  e.xprefljon,  "  And  alfo  all  other 
the  lands,  tenements  and  hereditaments  in  the  faid  coun- 
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ties  of  lyrone  and  Meath  or  either  of  them,  whereof  I 
am  feifed  in  fee  fimple,  or  of  which  any  other  perfun  is 
feifed  in  truft  for  me;  together  with  ilicir,  and  every 
of  their  appurtenances  ;"  if  unreftrained  and  unqualified 
by  other  words,  would  carry  all  the  teftator's  eftatt  in  pof- 
fcflion,  reverfion  or  remainder. 

But  thefe  general  words  may,  by  other  words  and  ex- 
prefHons  in  the  will,  be  reftrained  to  any  or  either 
of  thefe:  And  it  is  the  fame  thing,  whether  it  be  di- 
reflly  exprefled,  or  clearly  and  plainly  to  be  colkaed 
from  the  will. 

Now  here  are  plain  exprefTions  in  this  will,  which  are 
fully  fufficient  to  (hew,  that  the  teftator  did  not  intend 
to  devife  the  reverfion  of  this  fettled  eftate.  One  in- 
flance  is,  the  claufe  "  That  if  Henry  and  Audley  fhould 
both  of  them  die  without  iflue  male  in  the  life-time  of 
James,  then  James  fliould  not  take  any  intereft  or  eftate 
in  the  lands  and  tenements  therein  before  devifed  to 
him ;  but  that  the  fame  fliould  remain  and  go  over  to 
Theophilus." 

Every  part  of  this  claufe  is  inconfiflient  with  any  fup- 
pofition,  that  he  meant  to  devife  the  reverfion  of  the 
lands  in  fettlement.  And  there  is  another  claufe  which 
manifefts  the  fame  intention:  "  That  all  or  any  of  his 
lands  fhould  by  virtue  of  his  will  remain  and  come  to 
his  fon  Henry,  that  then  his  executrix  ftiould  have  power 
and  authority  to  charge  and  incumber  the  fame  with  any 
fum  not  exceeding  the  fum  of  5000  /."  So  that  he  fup- 
pofed  every  thing  mentioned  in,  and  devifed  by  his  will 
might  come  to  Henry.  But  the  reverfion  of  the  fettled 
eftate  after  the  death  of  Henry,  never  could  come  to 
Henry.  From  whence  it  follows,  that  the  teftator  did 
not  intend  this  reverfion  to  be  included  in  his  will. 

And  there  are  powers  given  by  this  will,  "  Which 
ever  of  his  fons  fhould  be  feifed  of  an  eftate  or  ufe  for 
life  in  the  faid  lands,  to  commit  wafte,  to  fettle  join- 
tures, and  to  make  leafes :"  Which  powers  aie,  in  their 
nature,  applicable  to  poflefTions,  and  not  to  reverfioas,  and 
are  referred,  by  the  exprefs  words  of  the  will,  (viz.  "  in 
the  faid  lands,"}  to  lands  only,  as  what  he  meant  to  de- 
vife. And  they  could  never  take  effedl  at  all  in  Henry 
(who  was  one  of  the  fons;)  for  he  had  them  before, 
and   did   not  want  any  authority  to  exetcife  them. 

If  Henry  had  had  no  ifl'ue  male  by  his  fitft  wife  Mary 
Titchburn  ;  and  had  had  iflue  male  by  a  fecond  wife  j 
the  fon  by  the  fecond  wife  could  never  have  taken  any 
thing  ;  tho*  he  would  have  been  gtandfon  of  the  teftator 
by  his  eldeft  fon,  and  heir  of  the  family  ;  fo  that  the 
heir  of  the  family  would  have  flood  totally  difinherited. 
And  yet  the  reafon  Vv-hy  Henry  and  his  iffue  were  by 
this  will  poftponed  to  the  younger  brothers,  appears 
plainly  to  be,  "  becaufe  they  were  much  better  provided 
for."  And  the  teftator  underftood  and  fuppofed  that  the 
lands  were  fo  fettled,  that  all  the  iflue  male  of  Henty 
fliould  have  the  eftate  in  their  turns. 

Suppofe  Henry  and  Audley  the  younger  both  dead  with- 
out ifiue  male;  then  James  mufl,  upon  the  conftrudlion 
of  the  reverfion's  paffing  by  the  will,  forfeit  ever  ything  ; 
not  only  the  lands  fettled,  but  alfo  the  lands  devifed  ; 
and  fo  would  not  have  a  farthing  ;  but  the  whole  eftaie 
muft  go  over,  and  pafs  by  hifn  ;  for  the  reverfion  of  the 
fettled  land  being  in  fuch  cafe  fallen  in,  by  the  death  of 
Henry  without  ifl^ue  of  his  firft  marriage,  the  whole  fet- 
tled eftate  muft  go  over  to  Theophilus  under  fuch  a  con- 
ftrudlion of  the  will,  and  by  the  exprefs  words  of  it,  he 
could  take  no  intereft  in  any  of  the  reft. 

If  the  queftion  had  arifen  between  the  iffue  male  of 
Henry,  which  he  might  have  happened  to  have  by  a  fe- 
cond wife  ;  could  it  pofTibly  be  imagined  to  have  been 
intended  by  the  teftator,  that  in  fuch  a  cafe,  Henry's 
fons  by  a  fecond  wife  fliould  be  totally  difinherited  .?  And 
yet  they  muft  have  been  fo,  if  the  reverfion  of  the  fet- 
tled eftate  pafled  by  this  devife. 

If  Audley  had  died  without  iffue  male,  whilft  there 
were  fons  or  male  defcendants  of  Hen>y  by  a  fecond 
marriage,  in  being;  can  itbe  imagined  that  the  teftator 
ever  intended  that  James  and  his  iff.e  male  fhould  take 
the  fettled  eftate,  in  exclttfion  of  the  oldeft  branch  of  the 
family?    And  yet  he  would  have  done  fo,  after  Henr/s 

death 
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death  without  ifTue  of  his  firft  marriage,  if  the  reveifion 
of  it  pafTed   by  the  will. 

Or  if  there  had  been  no  ilTue  at  all  of  either  Henry  or 
Audley;  can  it  be  imagined  that  he  intended  to  difinherit 
"James  ? 

It  is  plain  that  the  teftator  did  not  intend  to  devife  the 
reverfion  of  the  lands  comprifed  in  the  fettlement  made 
upon  the  marriage  of  Henry.  Probably,  he  himfelf,  or 
the  perfon  who  drew  his  will,  did  not  imagine  that  he 
had  any  intereft  in  or  power  over  thofe  fettled  lands.  But 
it  is  plain,  at  leafl^,  that  he  meant,  and  had  then  in  con- 
templation, only  the  lands  whereof  he  was  feifed  in  fee 
in  pofTeflion. 

He  defcribed  feveral  lands  nominatim  ;  and  others,  as 
well  as  he  then  could  :  But  as  he  could  not  be  minute  and 
particular  in  fuch  defcription,  it  was  thought  proper  to 
add  2eneral  words.  The  lands  he  meant  to  devife,  were 
either  in  the  county  of  Tyrone  or  of  Meath  ;  but,  it  being 
then  uncertain  to  him,  in  which  county  they  lay,  he 
fays,  "  in  them  or  either  of  them  :"  But  ftill,  the  whole 
defcription  is  local;  and  a  locality  is  tied  up  to  lands: 
The  former  part  of  the  devife  fpecifies  them  particularly 
by  name  ;  and  the  general  fweeping  words  are  only  de- 
fcriptive  of  lands  ;  "  All  other  the  lands  tenements  and 
hereditaments  in  the  faid  counties  i5V."  If  it  had  been 
intended  to  have  carried  eftates,  the  drawer  of  the  will 
would  have  added,  "  And  all  his  effates  whereof  he  or 
any  perfon  in  truft  for  him,  were  feifed  in  fee,  in  pof- 
feffion,  remainder^  or  reverfion  ;"  that  is,  he  would  have 
thrown  in  a  fweeping  claufe  to  carry  eftates  in  the  lands, 
as  well  as  the  lands  tbemfelves. 

An  annuity  is  given  lo  Olivia,  payable  out  of  the  faid 
lands  devifed  :  And  tliere  are  powers  given  to  whichever 
of  his  fons  fhould  be  feifed  of  an  eftate  or  ufe  for  life  in 
the  faid  lands,  to  commit  wafte,  fettle  jointures,  and 
make  leafss ;  which  powers  (as  I  before  obferved)  are 
applicable  to  pofleflions  only. 

But  thefe  minute  and  critical  obfervations  ferve  only 
to  weaken  the  argument :  Since  there  are,  in  this  will, 
fufficient  general  words,  which  exprefsly  and  clearly 
fiiew  that  the  teftator  had  no  intention  to  include  the  re- 
verfion of  the  fettled  eftate  in  his  will,  as  much  as  if  he 
had  ufed  particular  words  and  expreffions  to  declare  it 
direflly  and  explicitly. 

In  the  cafe  of  Coryton  v.  Hellier,  the  teftator  omitted 
to  add  the  words  "  if  he  fliall  fo  long  live,"  to  the  eftate 
which  he  gave  to  his  fon  for  99  years  :  And  yet  the  Lord 
Hardwicke  conftrued  it,  that  it  muft  mean  not  an  abfo- 
lute  term  ot  99  years,  but  an  eftate  for  99  years  qualified 
by  that  reftridtion,  "  if  he  fhould  fo  long  live  j"  becaufe 
it  fo  appeared  upon  the  face  of  the  will  confider'd  in  all 
its  parts  and  taken  all  togather. 

But  this  cafe  is  ftronger  ;  becaufe  it  appears  clearly 
upon  the  very  words  of  the  whole  will  taken  together, 
that  there  can  be  no  doubt  of  the  teftator's  intention 
"  That  the  reverfion  of  the  fettled  eftate  ftiould  not  be 
included  in  it;  but  only  the  lands  which  he  had  in  pof- 
feftion."  And  this  makes  an  end  of  the  queftion,  upon 
the  fundamental  merits  of  the  cafe. 

Mr.  Juftice  Denifon,  having  been  abfent  during  the 
argument,  declined  giving  any  opinion  ;  but  feemcd  fa- 
tibfied  with  what  Lord  Mansfield  had  faid. 

Mr.  Juftice  F«/?fr  faid  he  had  made  fome  obfervations 
upon  the  will;  but  Lord  Mansfield  hid  gone  through  it 
fo  fully,  that  he  needed  only  to  declare  his  intire  concur- 
rence in  the  fame  opinion. 

Mr.  Juftice  JVilmot  alfo  entirely  concurred  ;  and  won- 
dered how  any  one  could  entertain  any  doubt  about  it,  it 
being  as  clear,  he  faid,  upon  the  whole  tenor  and  com- 
plexion of  the  will,  as  the  ftrongeft  exprcfs  negative 
claufe  could  have  made  it.  Per  Cur.  Jiidgment  lever- 
fed. 

A  writ  of  error  was  brought  in  the  houfe  of  Lords  : 
And  their  Lordfhips  confined  the  counfel,  to  fpeak  to 
the  conftrudtion  of  the  will,  firft.  After  hearing  that 
queftion  argued,  their  Lordftiips  afked  the  opinion  of  the 
Judges;  who  were  all  unanimous  "  That  the  reverfion 
was  not  intended  to  pafs :"    And  thereupon,  their  Lord-  I 
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fliipj,  on  the  7th  of  May  1760,  unanimoufly  afHtmcJ 
the  judgment  of  the  reverfal. 

As  neither  the  court  of  King's  Bench,  nor  the  Houfe 
of  Lords  took  into  confideration  the  points  of  law,  upon 
which  the  lefTors  of  the  plaintiff"  having  or  not  liaving 
a  good  legal  eftate"  depended,  it  would  have  been  to  no 
purpofe  to  report  the  reafonings  ufed  at  the  bar,  upon 
thofe  points. 

Note.  By  the  court's  having  refufed  to  adjourn  the 
argument  of  this  verdicff,  the  final  judgment  of  the 
Houfe  of  Lords  was  obtained  fo  foon :  And  a  caufe 
which  held  a  great  many  years  in  Ireland,  went  through 
the  court  of  King's  Bench  and  the  Houfe  of  Lords  here, 
within  the  fpace  of  about  fix  months. 

From  Bur.  Rep.  no 1113-  Mich.  I  Geo.  3.  Dotj 

ex  di?nijf.   Long,  v.  Laming. 

This  was  a  fpecial  cafe  which  arofe  upon  an  ejeflment 
brought  upon  gavel-kind  lands  in  Kent,  tried  before  Lord 
Alansfield  at  Nift  prius. 

The  ejedlment  was  brought  by  the  heir  at  law  of  one 
Martin  Long,  for  an  undivided  fourth  part  of  one  mef- 
fuage,  isfc,  in  the  parifti  of  St.  John  Bapti/?,  in  the  ifle 
of  Thane t,  in  Kent. 

Special  cafe  Jiated  for  the  opinion  of  the  court, 

Martin  Long,  being  feifed  in  fee,  bfc.  made  his  will, 
^c.  and  thereby  devifed  thus — "  I  give  and  devife  one 
equal  undivided  fourth  part,  t^c.  unto  my  nephew  Alar- 
tm  Read,  and  to  the  heirs  of  his  body  lawfully  to  be  be- 
gotten, as  well  females  as  males,  and  to  their  heirs  and 
affigns  for  ever,  to  be  divided  equally,  (hare  and  (hare  a- 
like,  as  tenants  in  common,  and  not  as  joint  tenants. 
Alfo  I  give  and  devife  one  other  equal  undivided  fourth 
part,  i^c.  unto  my  niece  in  law  Grace  Read,  widow  of 
my  late  nephew  Edward  Read  deceafed,  and  to  the  heirs 
of  her  body  lawfully  begotten,  as  well  males  as  females, 
and  to  their  heirs  and  afligns  for  ever,  to  be  divided 
equally  (hare  and  (hare  alike,  as  tenants  in  common,  and 
not  as  joint-tenants.  Alfo  I  give  and  devife  one  other 
equal  undivided  fourth  part,  (Jc.  unto  my  niece  AnriCf 
now  wife  of  IVilliam  Cornifh,  and  the  heirs  of  her  body 
lawfully  begotten,  or  to  be  begotten,  as  well  females  as 
males,  and  to  their  heirs  and  affigns  for  ever,  to  be  di- 
vided equally,  (hare  and  (hare  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants.  Alfo  I  give  and  devife 
one  other  equal  undivided  fourth  part,  l3c.  unto  my  niece 
Sarah,  now  wife  of  S.  Hooper,  and  to  the  heirs  males 
and  females  of  her  body  lawfully  begotten,  or  to  be  be- 
gotten, to  be  divided  Cas  before,^  and  to  their  heirs  and 
afligns  for  ever," 

There  were  likewife  in  the  will,  other  devifes  of  other 
eftates;  viz.  "  I  give  and  devife  unto  my  nephew  y. 
Tickner,  his  heirs  and  affigns  for  ever,  all  that,  ^c.  &c." 
"  I  give  and  devife  my  farm,  iffc,  unto  my  fifter  Ca- 
therine, wife  of  TFiHiam  Abbot,  and  to  her  a/Tigns,  for  and 
during  the  term  of  her  natural  life  ;  and  from  and  after 
her  deceafe,  I  give  the  fame  to  my  nephew  her  fon  IVil- 
liam  Abbot,  and  the  heirs  of  his  body  lawfully  begotten 
for  ever:  and  for  want  of  fuch  ilTue,  I  give  and  devife 
the  fame  to  the  right  heirs  of  me,  for  ever." 

"  And  as  concerning  my  mefluages,  i^c.  I  give  and 
devife  the  fame  to  Elizabeth  Long,  her  heirs  and  afligns 
for  ever." 

"  And  as  concerning  ^c.  I  give  and  devife  the  fame  to 
my  fifter  Sarah  Tailor  and  her  afligns,  during  her  natural 
life,  provided  (he  keep  the  fame  in  repair:  And  from 
and  after  her  deceafe,  I  give  the  fame  to  my  fifter  Eliz. 
Long,  her  heirs  and  afligns  for  ever." 

"  Alfo  I  give  and  bequeath  to  my  niece  Sarah,  now 
wife  o^  IVilliam  Long,  and  to  the  heirs  of  her  body,  the 
fum  of  150  A  of  like  money  to  be  divided  between  them 
equally." 

The  teftator  lived  two  years  after  making  this  will: 
He  died  in  Alay  175  I. 

At  the  time  of  making  the  faid  will,  the  teftatir's  faid 
niece   Jnne   Cornijl),    wife  of  Thomas  Cornijh,    had   two 

daughters 
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(i^ui'nters  (by  her  faid  hufband)  then  living ;    viz.  Eliza- 
btl/j  J  lid  Anm. 

Jditi  Coniijh,  the  teftator's  niece,  died  after  the  time  of 
making  the  will  ;  but  in  the  life-time  of  the  teftator : 
And  two  daughters,  Elizabeth  and  Anne,  furvived  both 
their  faid  mother  and  alfo  tlie  teftator  Martin  Long. 
The  whole  premifle?  are  gavel-kind. 
Tiie  qaeftion  fubmitteJ  to  the  court  is  "  Whether  by 
the  dcatti  of  J'ln  Cornijh  (ihe  mother)  in  the  life-time  of 
the  tkihtor,  the  devife,  as  to  her  own  part,  was  void  or 
lapfcd  :  Or  whether  the  faid  one  fourth  part  devifed  as 
abjve,  or  any,  or  what  part  theieof,  on  the  teftator's 
death,  defcenJed  to  the  leflxjr  of  the  plaintiff",  as  heir  at 
law  to  the  teftator. 

Lord  Mainfidd — The  words  are — "  To  my  niece  A. 
C.  and  to  tl.?  heirs  of  her  body  lawfully  begotten,  or  to 
be  begotten,  as  well  females  as  males,  and  to  their  heirs 
and  alligns  forever;  to  be  divided  equally,  (hare  and 
(hare  alike,  as  tenants  in  common,  and  not  as  joint- 
tenants." 

Tlie  queflion  is,  "  Whether  it  be  contrary  to  the 
rules  of  law,  to  underftand,  in  this  cafe,  heirs  of  the  body 
of  /i.  C.  as  a  defcription  of  children:  For  that  fuch 
was  the  intention  of  the  teftator,  there  can  be  little 
doubt. 

It  IS  to  be  lamented,  that  queftions  of  this  kind  have 
occafuned  h  much  litigation  and  expence.  The  beft 
way  to  fettle  them  is,  to  reduce  the  mat;er,  if  poffible,  to 
fome  certain  rules. 

It  is  clear,  that  where  an  eftate  is  given  to  theanceftor 
"  and  his  heirs"  ('cither  general  or  fpecialj,  the  term  de- 
notes the  quantity  of  the  eftate  which  the  anceftor  takes ; 
viz.  either  fee-fimple,  or  fee-tail. 

.  It  is  clear  too,  that  a  petfon  to  take  as  a  purchafer, 
rnay  be  defcribed  from  every  courfe  of  defcsnt  ;  as  heir 
at  law,  heir  in  Borough  Englifiy  heir  or  heir  male  of  t,  e 
body. 

By  an  ancient  maxim  of  law,  altho'  the  eftate  be  li- 
mited to  the  anceftor,  exprefsly  "  for  life,  and  after  his 
death  to  his  heirs,  (general  or  fpecial,J  the  heir  (hall  take 
by  defcent,  and  the  fee  (hall  veft  in  the  anceftor. 

This  maxim  was  originally  introduced  in  favour  of  the 
Lord,  to  prevent  his  being  deprived  of  the  fruits  of  the  te- 
nure;   and  likewifc  for  the  fake  of  fpecialty-creditors. 

The  anceftor,  had  the  limitation  been  conftrued  a  con- 
tingent remainder,  might  have  deftroyed  it  for  his  own 
bencfir.  If  he  did  not  deftroy  it,  the  Lord  would  have 
loft  the  fruits  of  the  tenure;  and  the  fpecialty-credi- 
tors, their  debts.  Therefore  the  law  faid,  "  Be  the  in- 
tention as  it  may,  where  an  eftate  is  given  to  the  an- 
ceftor and  his  heirs,  the  fee  (hall  veft  in  him." 

Tlie  reafon  of  this  maxim  has  long  ceafed  ;  becaufe 
tenures  are  now  aboli(hed,  and  contingent  remainders 
may  be  prefetvcd  from  being  defeated  before  they  come 
in  ejp :  Yet,  having  become  a  rule  of  property,  it  is 
adhered  to  in  all  cafes  literally  within  it,  altho'  the  rea- 
fon has  ceafed.  But  where  there  are  circumftances 
which  take  the  cafe  out  of  the  letter  of  this  rule,  it  is 
depaited  from,  in  favour  of  intention;  becaufe  the  rea- 
fon of  tlie  rule  has  ceafed. 

In  the  cafe  of  King  v.  Melling  (i  Vent.  231.;  A  cafe 
was  cited  by  Lord  Ch.  J.  Hale,  where  a  man  devifed 
"  to  his  eldeft  fon  for  life,  et  non  aliter  ;  and  after  his 
deceife,  to  the  fons  of  his  body."  It  was  holden  to  be 
but  an  eftate  for  life,  by  reafon  of  the  words  "  et  non  ali- 
ter." Yet  the  "  non  aliter"  was  implied,  if  it  had  not 
been  expieflcd  ;  but  it  flievved  the  clear  intention  of  the 
teftator ;  and  the  conftrudlion  was  made  fo  as  to  eftliSu- 
aie  that  intention. 

And  in  a  bter  cafe  of  Backhcufe  v.  IVelh,  M.  and 
H.  12  Ann.  where  the  devife  was  "  to  /.  B.  for  his  life 
only,  without  impeachment  of  wafte  ;  and  from  and  after 
his  death,  then  to  the  ifl"ue  male  of  his  body  lawfully  to  be 
begotten  ;  with  remainder  to  the  heirs  males  of  the  body  of 
that  ifTL-e  ;"  the  whole  court  were  of  opinion,  that  the 
devifee  was,  by  that  devife,  made  tenant  for  life,  with 
remainder  to  the  ift^ae  in  tail.  They  held,  that  the 
words  "  for  life  only,"  clearly  and  exprefsly  (hewed  the 
intention  of  the  teftator ;  and  thereby  took  the  cafe  out 
Vol.  II.  N".  138. 
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of  the  general  rule,  and  turned  the  words,  commonly  ufed 
as  words  of  limitation,  into  words  of  purchafe. 

Indeed  fuch  coniliudtion  as  this,  cannot  be  made,  but 
in  cafes  where  it  is  agreeable  to  the  clear  intention  of  the 
teftator,  that  this  (hould  be  tl  e  conftruftion.  For  tho' 
the  devife  be  "  for  life  only,"  yet  if  the  intention  of  the 
teftator  (hould  appear,  upon  the  whole  will  taken  tojetber, 
to  be  manifeftly  otherwife  ;  it  (hall,  in  fuch  cafe,  be  con- 
ftrued an  eftaie-tail  ;  as  in  the  cafe  of  Robinfon  v.  Robin- 
fan,  M  1756,  30  Gi-s.  2.  B.  R. 

In  the  cafe  of  LiJIe  v.  Gray,  (Sir  Tho.  'Jonts  1 14.  2 
Lev.  223.  Pollex.  582.  Raym.  278,  302,  ys)  which 
was  upon  a  deed,  the  woids  "  heirs  male  of  the  body," 
were,  by  the  necelTary  conftruflion  arifing  from  the  con- 
text, turned  into  word?  of  purchafe. 

In  the  cafe  of  Allgood  v.  Withers,  (in  Chan,  on  4  'Ju- 
ly 173s,)  where  one  Ifaac  Allgood  had  by  deed  conveyed 
his  freehold  land  to  truftees  and  their  heirs,  and  his  leafe- 
hold  to  truftees  and  their  executors,  upon  truft  that  they 
(hould  apply  the  rents  and  the  benefit  of  redemption,  to 
the  plaintiff //a««a/ii  IVithen  for  life;  and  after  her  death 
to  the  heirs  of  the  body  of  the  faid  Hannah  Withtn,  and 
Ij'aac  Allgood  (fince  deceafed)  and  of  Hannah  Glafs  and 
Mary  Allgood,  their  heirs,  executors  and  afligns,  during 
the  continuance  of  the  eflate  in  the  ptemiffes  ;  the  quef- 
tion  was,  Whether  Hannah  IVithers  took  for  life,  oria 
tail:  And  Lord  Talkt  held  "  That  (he  took  an  eftate  for 
life;  and   that  the  heirs  took  as  purchafer?." 

In  the  cafe  of  Bag/haw  v.  Spencer,  all  the  cafes  upon 
that  fubjedl  were  ranfacked  and  thoroughly  confidered  : 
And  L  -rd  Hardwicke  held,  "  That  heirs  of  the  body, 
(after  an  eftate  for  life  to  the  father,)  (hould  be  conftrued 
words  of  purchafe. 

To  take  ofF  the  authority  of  decifions  in  Chancery,  it 
was  contended  at  the  bar,  "  Tliat  as  to  this  point,  there 
was  a  diftindion  between  a  truft  and  a  legal  eftate  ;  and 
that  even  in  Chancery,  there  was  a  diftinflion  upon 
this  point,  between  what  they  call  a  truft  executed,  and 
a  truft  executory." 

It  is  true,  thefe  diftin£tions  are  to  be  met  with,  and 
have  often  been  mentioned  :  But  tliere  don't  feem  to  be 
much   folidity  in  either. 

All  trufts  are  executory:  They  are  fo  be  executed  by 
a  conveyance.  And  the  parties  have  a  right  to  apply  to 
a  court  of  equity,  for   fuch  a  conveyance. 

In  Bag/haw  and  Spencer,  the  truft  was  executed  in  the 
fenfe  of  the  diftindtion,  and  as  conirafted  with  a  truft 
executory. 

There  feems  to  be  as  little  ground,  in  refpe£I  of  this 
point,  for  the  other  diftinflion  between  a  truft  and  a  legal 
eftate. 

A  court  of  equity  is  as  much  bound  by  pofitive  rules 
and  general  maxims  concerning  property  (tho'  the  reafon 
of  them  may  now  have  ceafed,)   as  a  court  of  law  is. 

Whatever  is  fufficient,  upon  a  devife,  to  make  an  ex- 
ception out  of  the  rule,  holds  in  the  cafe  of  a  legal  eftate, 
as  well  as  in  the  cafe  of  a  truft.  If  the  intention  of  the 
teftator  be  contrary  to  the  rules  of  law,  it  can  no  more 
take  place  in  a  court  of  equity,  than  in  a  court  of  law  : 
if  the  intention  be  illegal,  it  is  equally  void  in  both.  A 
court  of  equity  cannot  fupport  an  intention  in  the  tefta- 
tor, to  create  a  perpetuity,  or  to  limit  a  fee  upon  a  fee, 
or  to  make  a  chattel  defcend  to  heirs,  or  land  to  execu- 
tors. On  the  other  hand,  if  the  intention  be  not  con- 
trary to  law,  a  court  of  common  law  is  as  much  bound 
to  conftrue  and  efFe<5luate  the  will  according  to  that  in- 
tention of  the  teftator,  as  a  court  of  equity  can  be.  Up- 
on the  very  point  now  in  queftion,  the  determinations 
have  been  agreeable  to  this  rcafoning.  Therefore  where 
the  truft  of  a  real  eftate  was  devifed  "  to  A.  for  life,  and 
after  his  death  to  the  heirs  of  his  body,"  Lord  Hardwire 
decreed  a  conveyance  to  A.  in  tail;  altho'  the  eftate  de- 
vifed to  A.  exprefsly  "  for  life,"  left  no  room  to  doubt 
of  the  teftator's  intention  :  But  the  rule  of  law  faid,  the 
heir  of  the  body  (hould  take  by  defcent,  and  not  by  pur- 
chafe ;"  and  he  thought,  the  rule  bound  a  truft,  as  well 
as  a  legal  eftate.     Garth  againft  Baldwin,  in   Chan.    18 
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Where  there  are  c ' re um (lances  which  take  a  cafe  out 
of  the  rule,  the  exception  holds  upon  a  legal  eftate,  as 
much  as  upon  a   triift. 

The  cafe  of  L!Jle  v.  Gray  was  a  legal  eftate,  upon  a 
deed  ;  and  the  judgment  was  affirmed,  (tho'  by  mif- 
take,  it  is  faid  in  Sir  Thomas  Jones  to  have  been  re- 
verfed.) 

Sir  Jofeph  Jfkjil's  decree  in  PnpUlon  and  Foyce^  was 
upon  a  lesjsl  eltate  ;  and  Lord  Kin-,  after  confidering, 
did  not  differ  from  him  ;  but  reverfed  the  decree,  ex- 
prefsly  upon  a  new  point,  upon  the  difcovery   of  articles 

in  '^97-  .       ,  ,•, 

Some  of  the  other  cafes  I  have  mentioned,  were  like- 
wife  upon  legal  eftates. 

It  is  true,  Lord  Hardwicke,  in  Bagjhaio  and  Spencer, 
laid  hold  of  this  diftindlion,  to  avoid  exprefsly  over-ruling 
the  certificate  in  Coidfon  and  Coulfon.  But  he  certainly 
did  not  agree  in  opinion  vi'ith  that  certificate.  In  fpeak- 
ing  of  it,  "when  he  delivered  his  judgment  in  Bag/haw  and 
Spencer,  he  exprelTcd  himfelf  thus—"  If  that  cafe  be 
law  ;"  and  one  of  the  laft  things  he  did  in  the  court  of 
Chancery  was  to  fend  a  like  cafe  to  this  court  for  their 
opinion  ;  and  he  told  me  "  he  did  it,  to  have  Coulfon 
and  Coulfon  rcconfidered." 

Ic  appears  therefore  from  all  t^at  I  have  been  faying, 
that  there  is  no  fuch  fixed  invariable  rule  as  has  been 
fuppofed,  "  That  words  of  limitation  fliall  never  in  any 
cafe  be  conftrued  as  words  of  purchafe." 

And  the  prefent  cafe  is  the  flrongeft  that  I  can  form 
any  imagination  of,  to  juftify  a  conftruftion,  "  That  the 
heirs  of  the  body  of  Anne  Cornijh  (hall  here  take  as 
purchafers."  The  devife  cannot  take  efFeft  at  all,  but 
muft  be  abfolutely  void,  unlefs  the  heirs  of  her  body  take 
as  purchafers. 

It  muft  be  obferved,  that  the  lands  devifed  by  this  will 
are  eavel-kind  ;  the  teftator  had  nephews  and  nieces, 
and  great  nephews  and  great  nieces;  and  he  provides  for 
them,  by  4  diftindl  claufes  in  his  will  according  to  the  4 
diftina  ftocks. 

It  is  agreed,  that  where  words  of  limitation  are  graf- 
ted upon  the  word  "  heir"  in  the  fingular  number,  fuch 
heir  (hall  take  by  purchafe.  This  is  fettled  in  Archer's 
cafe,  (i  Co.  Rep.  66.)  and  was  admitted  in  the  cafe  of 
Dubher,  on  the  demife  of  Trollope  v.  TroUope,  P.  8  Geo. 
2.  B.  R.  (tho'  that  cafe  was  diftinguifhed  from  Jrcher's 
cafe,  by  having  no  words  of  limitation  fuperadded  to  the 
words  "  fitft  heir  male.")  The  diftindlion  is,  that 
where  it  appears  to  be  the  intention  of  the  teftator,  that 
there  (hiuld  be  a  fucceffion  in  tail,  it  would  totally  de- 
feat that  intention,  if  all  were  to  veft  in  the  fir(t  fon. 
But  where  it  does  not  appear  that  the  teftator  intended 
a  fucceffion  in  tail,  there  indeed  the  ufing  the  word  "  heir" 
in  the  fingular  number,  may  be  a  circumftance  of  greater 
weight. 

Now  the  term  "  heirs,"  (in  the  plural,;  in  the  cafe 
of  gavel-kind  lands,  anfwers  to  the  term  "  heir"  (in 
the  fini'ular)  in  the  common  cafe  of  lands  which  are  not 
gavel-kind;  for  the  word  "  heir"  (in  the  fingular) 
would  not  ferve  for  gavel-kind  lands  ;  but  muft  be 
*•  heirs"  (in  the  plural). 

Therefore  all  the  arguments  and  reafcnings  that  are 
applicable  to  the  word  "  heir"  (in  the  fingular,)  in  the 
common  cafe  of  lands  not  being  gavel-kind,  hold  with 
equal  ftrength  and  propriety,  when  applied  to  the 
plural  termination  "  heirs,"  when  the  lands  are  gavel- 
kind. 

And  it  is  manifeft  that  the  teftator  does  not  here 
mean,  that  this  one  fourth  (hould  go  in  a  courfe  of  defcent 
in  gavel-kind  ;  for  he  gives  it  to  the  heirs  of  her  body, 
as  well  females  as  males ;  and  mentions  females,  not  on- 
ly expiefsly  and  particularly,  but  even  piior  to  males. 
Therefore  they  cannot  take  otherwife  than  as  purchafers. 
It  would  be  a  void  devife,  if  the  words  were  to  be  con- 
ftrued as  words  of  limitation.  For  he  breaks  the  gavel- 
kind defcent,  by  giving  it  to  females  as  well  as  males. 
It  cannot  defcend  to  females  as  well  as  males,  by  the 
rules  of  gavel-kind.  And  yet  he  feems  to  lay  the  fame 
ftrefs  upon  the  word  "■  females."  He  adds  likewife,  and 
to  their  heirs  and  affig,ns  for  ever,  to  be  divided  equally 
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(hare  and  fhare  alike  ;"  nay  he  gees  furt^er — «*  As  t»- 
nants  in  common,  and  not  as  jrint-tenants."  But  this 
could  not  be,  if  they  were  to  take  in  the  couifc  cf  gi. 
vel-kind  defcent ;  for  in  fuch  cafe,  they  muft  take  as 
coparceners. 

The  teftator's  difpofition  of  one  of  the  proportions  of 
his  eftate  (hews  hi-s  intention  as  to  the  reft  :  I  mean  the 
devife  of  the  one  fourth  to  the  widow  cf  his  deceafed 
nephew  Edward  Read,  and  to  the  heirs  of  her  body,  i^c. 
which  can  receive  no  other  conftruflion,  but  that  tbefc 
heirs  of  the  body  muft  take  as  purchafers.  For  tlio'  this 
nephew  was  dead,  yet  he  ufes  the  very  fame  words  in  this 
devife  as  in  the  reft:  But  he  could  not  mean  that  his 
nephew's  widow  (hould  take  an  eftate-t.^il  in  that  whols 
one  fourth,  or  a  joint-fee  with  her  children  in  any  part 
of  it.  Therefore  the  neccfTary  conftruftion  of  that  de.. 
vife  is  a  ftrong  argument  of  his  intention  and  meanin"  as 
to  the  left. 

As  to  Anne  Gorn'ijh's  taking  a  fee  jointly  with  her  two 
daujzhters,  in  thirds,  as  tenants  in  common;  there  carj 
be  no  ground  for  fuch  a  conftru£lion.  For  it  is  clearly 
the  teftator's  intention,  that  the  heirs  of  Anne  Cornijl}'s 
body  (hould  not  take  till  after  her  death  :  And  as  the  de- 
vife to  her  has^  i;o  words  cf  limitation  added  to  it,  it  is 
of  courfc  a  devife  to  her  for  her  life  ;  and  what  (he  would 
have  taken,  if  (he  had  futvived  the  teftator,  would  have 
been  an  eftaie  for  life. 

Upon  the  whole,  as  no  man  can  doubt  of  this  tefta- 
tor's intention  ;  and  as  this  is  the  only  method  of  ef- 
fefluating  it  ;  and  as  there  is  no  rule  of  law  that  pre- 
vents heirs  taking  as  purchafers,  where  the  intention  of 
the  teftator  requires  that  they  (hould  do  fo  ;  I  am  of 
opinion  that  judgment  ought  to  be  given  for  tlie  defen- 
dant. 

Mr.  Juftice  Dennifon  concurred  with  his  Lordfhip  in 
opinion,  "  That  courts  of  law  ('as  well  as  courts  of 
equity)  will  always  conftrue  wills  agreeable  to  the  inten- 
tion of  the  teftator,  if  fuch  intention  be  not  contrary  to, 
and  inconfiftent  with  the  rules  of  law:"  And  he  (hewed 
that  the  inteniion  of  the  teftator,  in  the  prefent  cafe, 
muft  have  been,  "  That  the  heirs  of  the  body  of  his 
t\\c<:t  Anne  Cornrjh  (hould  take  as  purchafers;"  making 
the  like  obfervations  as  his  Lordfhip  had  done,  upon  the 
lands  being  gavel- kind,  and  their  being  devifed  to  heirs 
female  as  well  as  male. 

And  he  held,  that  it  is  not  difagreeable  to,  or  incon- 
fiftent with  the  rules  of  law,  that  "  heirs  of  the  body* 
(hould,  in  fome  cafes,  be  conftrued  as  defignatlo  perfonee  : 
(a  pofition,  not  to  be  difpnted,  at  this  time,  after  fo  ma- 
ny concurring  refolutionsj  And  this  cafe  now  before 
the  court  is  one  of  the  cafes  where  they  muft  be  fo  con- 
ftrued. Therefore  the  heirs  of  the  body  of  A.  C.  muft 
here  take  by  purchafe  :    they  can  take  no  other  way. 

And  there  is  no  foundation  for  fuppc.fing  that  Anne 
Cornijh,  if  (he  had  furvived  her  uncle,  could  have  taken 
any  efFeft  jointly  with  her  daughters,  as  tenants  in  com- 
mon.    Mr.  Juftice  Fo/icr  was  abfenr. 

Mr.  Juftice  IVilmot  premifed,  that  the  court  were 
obliged  to  the  gentlemen  who  had  argued  this  cafe  at  th» 
bar,  for  declining  to  go  into  that  long  ftring  of  cafes 
ufually  cited  upon  this  fubjedl.  For  the  principle  that 
muft  govern  all  cafes  of  this  kind,  is  the  intention  of  the 
teftator,  provided  it  be  not  inconfiftent  with  the  rules  of 
law.  And  all  cafes  which  depend  upon  the  intention  of 
the  teftator  (which  is  the  pole-ftar  for  the  diredfion  of 
devifes)  are  beft  determined  upon  comparing  all  the  parts 
of  the  devife  itfelf,  without  looking  into  a  multitude  of 
other  cafes :  For  each  ftands  pretty  much  upon  its  own 
circumftances  ;  ami  o:ie  is  no  rule  for  another,  or  very 
feldom  at  leaft. 

Here  the  teftator  intended,  beyond  all  doubt,  that  the 
children  of  his  nephews  and  nieces  (hould  take  the  in- 
herit.ince  in  fee-fimple,  both  males  and  females,  per 
Capita,  as  tenants  in  common.  And  this  is  a  legal  in- 
tention. 

But  this  intention  cannot  take  efFeft  by  giving  an  eft?te 
in  tail  or  in  fee  to  tlie  firft  taker  :  for  the  intention  of 
the  teftator  muft  be  fubfeivient  to  the  law  ;  and  not  the 
law  to  the  intention  of  the  teftati;r.      Now   a   teftator, 

be 
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b«  his  intention  what  it  will,  cannot  make  an  eftate  de- 
fcend  to  males  and  females  all  togecher,  nor  gavel-kind 
lands  to  defcend  to  them  as  tenants  in  common.  The 
teftator's  intention  cannot,  therefore,  take  place  by  giv- 
ing Anne  Corn'ijh  an  eftate-tail. 

Well  then  !  What  is  to  be  done  ?  Why  (as  my  Lord 
Coie  fays)  you  are  to  mould  the  barbarous  words  and  ex- 
preflions  of  the  teftator,  fo  as  to  efFedtuate  his  intention  ; 
if  you  can  do  fo,  without  going  contrary  to  the  rules  of 
law;  But  you  cannot  do  this,  contrary  to  the  rules  of 
law. 

The  queftion  therefore,  in  the  prefent  cafe,  comes  to 
this ;  "  Whether  it  be  abfolutely  necefTary,  that  the 
words  heirs,  or  heirs  male,  or  heirs  of  the  body,  muft 
be,  in  all  cafes,  and  under  all  circum (lances,  words  of 
limitation." 

Now  it  is  certain,  that  in  fome  cafes  and  under  fome 
circumftances,  they  may  beconftrued  words  of  purchafe  ; 
either  upon  a  will,  or  upon  a  deed.  The  cafe  of  Lijle 
V.  Gray  was  upon  a  deed.  And  there  is  a  cafe  in  Palmer. 
359.  Walker  v.  Snowe,  which  was  likewife  upon  a  deed  : 
Edward  Egerton  conveyed  lands  by  fine,  to  the  ufe  of 
bimfelf  for  life,  remainder  to  his  firfl  fon  and  the  heirs 
male  of  his  body  begotten  l^c  ;  and  fo  to  his  fix  fons  j 
remainder  to  the  right  heir  male  of  the  faid  Edward 
Egerion  to  be  begotten  after  the  faid  fixth  fon,  and  of 
his  heirs  male.  This  was  holden  a  contingent  eftate, 
and  not  an  eftate-tail  in  Edward  Egerton  ;  becaufe  it  was 
limited  to  particular  perfons."  They  are  not  'o  be  con- 
flrued  as  words  of  limitation,  either  upon  a  will  or  upon 
a  deed,  where  the  manifeft  intention  of  the  teftator  or 
of  ihe  parties  is  declared  to  be,  or  clearly  appears  to  be, 
*'  that  they  (hall  not  be  fo  conftrued." 

Now  it  is  plain,  in  the  prefent  cafe,  that  the  teftator 
did  not  mean  to  ufe  the  words  "  heirs  of  the  body,"  as 
words  of  limitation  :  It  is  as  clear  as  if  he  had  exprefsly 
faid,  "  I  do  not  intend  thefe  words  in  that  fenfe." 

And  as  to  Jnne  Ccrtiijh's  taking  an  equal  (hare  in  fee- 
fimple,  in  common  with  her  daughters. — That  conftruc- 
tion  can  never  hold  :  For  it  is  molt  certain,  that  the 
teftator  did  not  intend  the  divifion  into  equal  (hares  to  be 
made  till  after  Anne  Cornijh's  death. 

This  f^me  conftrudlion  is  further  confirmed  by  the 
claufe  which  devifes  one  fourth  to  his  niece  in  law  Grace 
Read,  the  widow  of  his  deceafed  nephew,  and  to  the 
heirs  of  her  body,  in  the  fame  form  of  expreflion.  For 
jt  can  never  be  imagined,  that  it  was  his  intention  to  give 
her,  ^who  was  only  the  widow  of  his  nephew,)  an  equal 
(hare  of  the  fee-fimple  and  inheritance  with  his  natural 
relations.  Per  Cur.  Unanimoufly,  judgment  for  the 
defendant. 

The  following  is  Lord  Hardwicke'j  argument  in  the  fa- 
mous cafe  of  Bagfhaw  and  Spencer,  fo  often  mentioned  in 
the  two  preceding  cafes. 

Catherine  Bagjhaw  by  bill  of  Revivor,  -  -  -    Plaintiff, 

JVilliam  Spencer,  Cavendi/h  Neville,  Efq;-* 

IVilliam  Wrightfon,  Thomas  Charlefworth,  I 

R^ichel  Fiizherbert,    John  Spencer,    and  vDefendants. 

Benjamin   and   William   Spencer,    infant  V 

fons  of  William  Spencer,    ------      J 

Benjamin  AJhlon  by  will  dated  the  yth  of  Sept.  1725, 
devifed  all  his  manors  and  lands  to  Edward  Downes,  Ed- 
ward Downes  the  fon,  William  Spencer,  Baptiji  Pratt 
and  Robert  Charlefworth,  their  heirs  and  afligns  ;  in  truft, 
that  they  and  their  heirs  (hould,  in  the  firft  place,  levy 
and  raife  by,  with  and  out  of  the  faid  premifFes  by  the 
rents,  i/Tues  and  profits,  or  by  fale  or  by  mortgage  there- 
of, or  fo  much  thereof  as  (hould  be  necefTary  for  the  pay- 
ment of  his  juft  debts  and  funeral  expences,  and  pay  the 
fame  and  intereft  to  the  time  of  payment.  And  after 
payment  thereof,  then  he  gave  and  devifed  the  faid  pre- 
milTes  unto  Edward  Downes,  Edward  Downes  the  fon 
and  Robert  Charlefworth,  and  the  furvivors  of  them  and 
the  executors  and  adminiftrators  of  fuch  furvivor  for  the 
term  of  5oey.ears,  without  impeachment  of  wafte,  on  truft 
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as  after  mentioned  ;  and  then  the  will  goes  on  in  thefe 
words :  *'  And  from  and  afier  the  determination  of  th« 
'  faid  eftate  for  years,  then  I  give  and  devife  all  my  faid 
'  manors,  lands  and  hereditaments  unto  the  faid  Ed- 
'  ward  Diwnes,  Edward  Doivnes  the  fon,  William  Spen- 
'  cer,  Baptiji  Trott  and  Robert  Charlefworth,  their  heirs 
'  and  sjTigns  ;  my  mind  being,  that  the  faid  truftees 
'  fliall  be  and  ftand  feifed  of  the  faid  premifTes  in  truft 
'  to  the  feveral  ufes,  behoofs,  intents  and  purpofes  after 
'  declared,  (That  is  to  fay) 

"  As  for  and  concerning  one  moiety  or  half  part  of  faid 
'  manors  and  land,  I  give  and  devife  the  fame  to  the  ufe 
'  and  behoof  of  my  nephew  'thomas  Bagfliaw  fon  and 
'  heir  of  my  fifter  Alicia  Maria  deceafed,  for  and  during 
'  the  term  of  his  natural  life  without  impeachment  of 
'  wafte  ;  and  from  and  after  the  determination  of  that 
'  eftate,  to  the  faid  Edward  Downes,  Edward  Downti 
'  the  fon,  William  Spencer,  Baptiji  Pratt,  and  Robert 
'  Charlefworth  and  their  heirs,  for  and  during  the  life  of 
'  the  faid  Thomas  Bagfhaw  ;  to  the  intent  and  purpofe 
'  to  preferve  and  fupport  the  contingent  ufes  and  remain- 
'  ders  herein  after  limited;  but  to  permit  the  faid  Tbo- 
'  mas  Bagjhaw  to  receive  the  rents  and  profits  for  his 
'  natural  life;  and  after  his  deceafe,  then  to  the  ufe  and 
'  behoof  of  the  heirs  of  the  body  of  the  faid  Thomas  the 
'  nephew  lawfully  begotten,  and  for  want  of  fuch  iffiie, 
'  to  my  nephew  Benjamin  Bagfljaw  ior  and  during  the 
'  term  of  his  natural  life  without  impeachment  of  wafte  ; 
'  and  from  and  after  the  determination  of  that  eftate,  I 
'  give  and  devife  the  fame  unto  the  {&\^~Edward  Dnvnei, 
'  Edward  Downes  the  fon,  William  Spencer,  Baptiji 
'  Trott  and  Robert  Charlefivorth  and  their  heirs,  for  and 
'  during  the  life  of  the  faid  Benjamin  Bag/Ijaw  ;  to  the 
'  intent  and  purpofe  to  preferve  and  fupport  the  contin- 
'  gent  ufes  and  remainders  hereinafter  limited;  but  to 
'  permit  and  fufFer  the  faid  Benjamin  to  receive  the  rents 
'  and  profits  thereof  for  and  during  the  term  of  his  na- 
'  tural  life,  and  from  and  after  his  deceafe,  then  to  the 
'  ufe  and  behoof  of  the  heirs  of  the  body  of  the  faid  Ben- 
'  jamin  lawfully  begotten,  and  in  default  of  fuch  iflue, 
'  (jic.  &'c.  i^c." 

Then  follow  the  like  devifes  to  Charles  and  Rohrt 
Bagjhaw  for  life  fucceflively,  with  remainder  to  truftees 
o  preferve  contingent  remainders,  and  then  to  the  heirs 
of  their  bodies,  with  the  reverfion  in  fee  to  the  teftator's 
ight  heirs.  And  as  for  and  concerning  the  other  moiety 
of  his  faid  lands  and  manors,  he  gave  and  devifed  the 
fame  to  the  ufe  and  behoof  of  his  fifter  Chrijliana  Spencer^ 
wife  of  IVilliam  Spencer,  for  and  during  her  life,  without 
impeachment  of  wafte,  with  like  remainder  to  the  truftees 
to  preferve  the  contingent  ufes  and  remainders  therein 
after  limited  ;  and  after  her  deceafe,  then  to  the  ufe  and 
beloof  of  his  nephew  John  Spencer  for  and  during  his  life 
without  impeachment  of  wafte,  with  like  remainders  to 
the  faid  truftees  to  preferve  the  contingent  remainders 
therein  after  limited,  and  from  and  after  his  deceafe,  then 
to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  faid 
John  Spencer  lawfully  begotten,  and  in  default  of  fuch 
iflue,  then  there  follow  the  like  devifes  to  Benjamin  and 
William  Spencer  for  life  fucceflively,  with  remainders  to 
the  truftees  to  preferve  the  contingent  remainders,  and 
then  to  the  heirs  of  their  bodies,  and  afterwards  to  the 
ufe  and  behoof  of  the  firft  and  every  other  fon  and  fons 
on  the  body  of  the  faid  Chrijliana  Spencer  lawfully  begot- 
ten or  to  be  begotten,  always  preferring  every  fuch  fon 
and  fons  and  the  heirs  of  their  bodies  refpeflively,  as  they 
(hall  be  in  feniority  of  age  and  priority  of  birth  ;  and  for 
want  of  fueh  ilTue,  then  to  the  heirs  of  the  body  of  the 
faid  Chrijliana  lawfully  begotten,  and  for  want  of  fuch 
iffue  then  to  his  own  right  heirs. 

The  teftator  declares  the  truft  of  the  before- mentioned 
term  of  500  years,  to  be  for  the  raifing  and  payment  of 
2co/.  per  Annum  to  Chrifiiana  Spencer  for  life  for  her 
feparate  ufe,  and  likewife  to  pay  all  his  gifts  and  legacies 
after  bequeathed,  and  then  he  bequeaths  feveral  pecuniary 
legacies  to  his  nephews  and  truftees,  as  well  as  to  fome 
other  peifons. 

3  And 
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And  ilx.i  he  gives  and  bequeaths  all  his  goods,  chat- 
tels and  perf  .nal  edate  to  be  and  come  in  aid  of  his  real 
elhte,  and  to  be  by  his  executors  applied,  in  the  fiift 
place  towards  paying  his  debts,  funeral  expcnces,  and 
legacies. 

After  the  death  of  the  tefiator,  Thomas  BagPiaw  tl.e 
firft  devifee  of  tie  nsoietv  in  queffion  died  without  iflue 
in  'Januaiy  1730.  And  thereupon  Benja?nin  BaiJlknv, 
the  fecoiid  devifee,  brought  his  bill  againlt  the  truliees  to 
have  a  je;formarce  of  the  trufts  of  the  will  ;  that  the 
perfonal  eftate  may  be  applied  as  far  as  it  will  go  in  exone- 
ration of  the  real  elfate;  and  tliat  fuch  part  of  the  real 
eftaie  may  be  fet  apart  and  fold,  as  would  be  fufEcient  to 
pay  the  refidueof  the  debts. 

Tiiis  caiifc  being  at  ifliie,  a  decree  was  made  at  the  Rolli 
21  November  1732,  that  the  proper  accounts  (hould  be 
taken,  and  fo  much  of  the  fdid  teflator's  real  eftate,  as 
togeiher  with  the  re:iis  a:;d  profits  received,  (hould  be 
neccffary  to  pay  his  debts  and  legacies,  and  the  arrears  of 
the  annuity,  01  the  whole  of  the  faid  trufl  eftate,  in  cafe 
the  majlcr  Jhmld  find  the  fame  was  for  the  advantage  of  the 
parties  inter ejled  therein^  Jhould  be  fold,  and  the  debts,  le- 
gacies and  arrears  of  tlie  faid  annuity  be  paid  out  ot  the 
money  arifinJ  by  fuch  fale  :  And  in  cafe  no  more  of  the 
faid  iiuiteflate  (hould  be  (old,  than  would  raife  the  lame, 
then  a  commiflion  of  partition  was  diiedled  to  iflue  to 
divide  the  remainder  of  the  faid  truft  e((ate  into  moieties. 
But  in  cafe  the  whole  truft  eftate  (hould  be  (old,  then  the 
furplus  money  remaining  after  the  truft  performed  (hould 
be  teiiivefted  in  the  purchafe  of  lands.  And  the  court 
referved  the  confideration  how  the  remainder  ot  the  truft 
eftate,  in  cafe  only  part  thereof  (hould  be  fold,  or  in  cafe 
the  who!e  (hould  be  fold,  bow  the  lands  to  be  purchafed 
with  fuch  overplus  furplus  money  (huuld  be  limited  till 
after  the  commifTion  (hould  be  executed  and  returned,  or 
until  fuch  new  purchafe  (hould  be  made  as  aforefaid. 

In  Alichaelmas  term  1732  (the  fame  term  with  this 
decree)  Ben'yimin  Bagjliaw  fuftlred  a  common  recovery  of 
his  moiety  of  the  eftate. 

May  26th  1737,  The  mafter  made  his  feport  upon 
the  arci.unt  and  certified.  That  it  was  for  the  benefit  of 
'  the  parties  inierefted,  that  all  the  teftatot's  truft-eftate, 
fubjecl  to  the  faid  annuity,  (hould  be  fold  for  fatisfying 
the  feviral  incumbrances  mentioned.  This  report  was 
confirmed  by  the  court. 

5ih  Jan.  1737,  Benjamin  Bogfhaw  made  his  will  and 
devifed  this  moiety  to  his  wife  Catherine  Bagfliaw  in  fee, 
and  made  Icr  executrix. 

In  Jan.  J  7  38,  Benjamin  Bagjhaw  died.  Catherine 
Bagjhaw,  his  devifee  and  executrix,  brought  a  fupple- 
niental  bill  in  nature  of  a  bill  of  revivor,  to  have  the  for- 
mer decree  cariicd  into  execution,  and  to  have  the  bene- 
fit of  that  moiety  of  the  truft-eftate  which  Benjamin  Bag- 
fha'M  was  intided  utito. 

27th  June  1743,  The  caufe  was  heard  at  the  Rolls  on 
this  fuppicmental  bill,  when  the  court  made  this  decree. 
His  honour  declared,  that  Benjamin  Bag/haw  took  an 
eftate- tail  by  the  will  of  Benjamin  AJhton,  and  decreed, 
that  the  ellate  in  queftion,  or  Juch  part  thereof  as  /hould  be 
necfjfary,  be  fold  according  to  the  former  decree  ;  and 
that  one  moiety  of  the  clear  furplus  of  the  putchafe-mo- 
iiey  be  paid,  and  applied  according  to  the  will  of  the  tef- 
tator  Benjamin  Bagjhaiv. 

Fiom  this  decree  the  defendants  John  Spencer,  Benja- 
min Spencer  and  Jfilliam  Spencer  have  ajipeaied. 

Tlie  merits  of  the  caufe  depend  on  the  will  of  Benja- 
min jlpnon,  the  firft  teftator. 

Nothing  that  has  happened  fubfequent  can  mateiially 
vary  that ;  but  the  right  of  the  parties  mu(t  be  taken  as 
it  (tood  at  his  death. 

Therefore  fiifl.  Nothing  that  has  been  done  by  the 
firfl  decree,  and  the  mafter's  report  diredling  the  eftate  to 
be  fold,  as  mcft  convenient  and  beneficial  for  the  parties, 
muft  be  allowed  to  have  created  any  alteration.  But  al- 
though it  may  happen,  that  a  furplus  of  the  money  may 
come  to  belaid  out  in  a  new  purchafe  of  lands,  the  con- 
ftr>;£tion  muft  be  cxaiilly  the  /anie,  and  thefe  new  pur- 
chafed lands  be  fettled  to  the  very  fame  ufes,  as  if  the  te- 
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fidue  of  the  devifed  lands  unfold  had  been  now  to  be  fet- 
tled. 

Secondly,  Neither  can  the  recovery  and  the  will  of 
Benjamin  Bagjhaiv  the  devifee  make  any  alieration  ;  for 
though,  if  his  recovery  and  devife  (liould- prevail  to  carry 
this  moiety  to  the  plaintiff  in  the  fupplementa'  bill,  that 
will  make  a  fettlement  to  the  particular  ufes  direfled  by 
the  will  of  Bcrjamin  Jfjton  the  fiift  teftjtor,  unneciftary 
and  indeed  impofTible,  as  things  now  ftand  ;  yet  the  tights 
of  the  parties  rnuft  be  taken  to  be  the  fame,  and  the  de- 
termination of  this  court  muft  be  the  fame  as  to  all  legal 
and  equitable  confequences,  as  if  Benjamin  Ba^Jlaw  had 
been  living,  and  now  prayed  of  the  court  a  conveyance 
of  this  moiety  to  him'elf,  according  to  the  ufes  dirccSted 
and  required  by  the  true  conftruflion  of  Benjamin  JJhton'i 
will. 

Thefe  things  being  premifed  reduce  the  cafe  to  two  ge- 
neral queftions,  arifing  on  Benjamin  /Ifljton's  will. 

Fit(t,  Whether  the  eftate  devifed  to  Benjamin  BogJI.'aiu 
in  this  moiety  is  a  legal  eftate,  that  is  ati  ufe  executed  by 
the  ftatute  of  ufes,  or  a  mere  truft  in  equity  ? 

Secondly,  Suppofing  it  to  be  a  mere  truft  in  equity, 
whe'her  it  was  an  eftate-tai),  or  an  eftate  for  his  lifr;  only, 
with  contingent  remainders  over  to  ail  the  idue  of  his 
body  ref,eft  vely .? 

As  to  the  firfiqueftion,  I  am  of  opinion.  That  it  is  a 
truft  in  equity,  ift.  The  firft  devife  is  to  the  five  iruftees 
and  their  heirs.      This  carries  the  whole  fee  in  law. 

Part  of  their  truft  is  to  fell  the  whole,  or  a  fufEcient 
part  thereof,  for  the  payment  of  debts  and  funeral  esp.-n- 
ces.  This  would  have  carried  a  fee  by  conftrudtion,  if 
the  word  heirs  had  been  omitted  out  of  the  devife  ;  becaufe 
the  trull  is  to  continue  for  ever,  and  to  fell  and  convey 
a  fee.  This  was  the  opinion  of  the  whole  court  of  B.  R. 
in  the  cafe  of  Shaw  and  TFeigh,  and  not  difputed  upon 
the  writ  of  error  in  the  houfe  of  Lords. 

If  they  may  fell  the  inheritance  in  the  whole  or  any 
part  of  tlie  lands,  not  by  force  of  a  power,  but  by  virtue 
of  their  eftate,  they  muft  at  law  have  the  fee  in  the 
whole  ;  otherwife,  as  it  muft  from  the  nature  of  the 
thing  be  uncertain  what  they  may  have  occafion  for  to 
fell,  no  purchafer  could  be  fafe. 

On  thefe  grounds  this  cafe  differs  from  Ccrdal's  cafe  in 
Cro.  El.  315,  cited  in  Manning^  cafe,  8  Co.  96.  a.  Pop- 
ham  and  Bamfield,  2  Vern.  79.  Randal  and  Bookey,  Pre- 
ced.  in  Chan.  162.  and  Carter  and  Barnadi/hn  in  I  P.  Will. 
505.  for  in  all  thefe  cafes  neither  the  word  heirs,  or  any 
other  words  of  limitation,  were  inferted  ;  nor  was  there 
any  exprefs  trufi  to  fell. 

Thefe  therefore  were  merely  chattel  interefts  in  the 
nature  of  a  tenancy  by  elegit,  to  hold  till  the  debts  were 
paid. 

The  only  cafe  which  made  me  doubt,  was  the  cafe  of 
Lord  Say  and  Seal  and  Lady  Cath.  Jones  et  al.  decreed 
by  Lord  King,  i6:h  Nov.  i7  28,  and  afKtmcd  in  the 
houfe  of  Lords  rn  March  1729,  as  to  this  pcint. 

This  IS  a  great  authority,  and  has  a  ftrong  appea'ance 
of  being  applicable  to  this  cafe  ;  but  on  a  ftrift  exaniina- 
tion,  that  cafe  differs  in  a  moft  material  pait,  and  upon 
taking  all  the  claufes  of  that  will  together,  it  arr»ounts 
only  to  a  devfe  to  the  trufiees  and  their  heirs  during  the  life 
of  Cecil  Fieniies,  and  then  it  was  only  an  eltaie  pour 
autre  vie,  on  which  a  proper  legal  remainder  might  pro- 
perly be  limited  ;  and  fo  it  was  held. 

The  confequence  of  this  is,  that  in  the  prefent  cafe, 
the  whole  fee  being  at  law  devifed  to  the  truftees,  no  re- 
mainder of  a  legal  eftate  could  be  limited  upon  it  ;  and 
that  Benjamin  Bagjhaw  could  not  take  a  legal  eftate  in 
remainder  in  this  moiety. 

Secondly,  But  if  this  cannot  be  good  by  way  of  re- 
mainder, it  has  been  argued  that  it  may  be  fo  by  way  of 
executory  devife. 

Though  a  fee  cannot  be  mounted  on  an  abfolute  fee- 
fimple,  it  may  on  a  determinable  one.  Could  Benjamin 
Bagjhaw  then  take  a  legal  eftate  in  this  moiety  by  way  of 
executory  devife  ? 

It  is  plain  he  could  not;  or  if  he  might,  he  did  not; 
and  the  plaintiff  his  devifee  cannot  claim  it  from  him: 
For, 

F.rft, 
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Fifft,  It  feems  to  be  too  remote,  being  after  the  (efta- 
toi's  debts  indefinitely  (liould  be  paid,  which  may  in  point 
of  time  exceed  ihe  compafs  of  a  life  or  lives  in  being. 

Secondly,  The  recovery  fufForeJ  by  him  was  before 
the  debts  we:e  paid,  and  confeqiiently  before  the  contin- 
gency happened,  wbilft  tl  e  freehold  and  the  fee-fimple 
determinable  (as  it  has  been  called)  remained  in  the 
truftees ;  and  confequently  he  could  not  make  a  good 
tenant  to  the  pracipe  to  fupport  his  recovery  to  bar  the 
fubfequent  remainders. 

From  whence  it  appear?,  fuppofing  this  was  a  good 
executory  devife  a»  law  to  Benjamin  BagJhaTu,  it  would 
prevent  this  eftate  from  pafling  by  his  recovery  and  will, 
and  intirely  de  eat  the  plaintifPs  title. 

For  whatever  makes  the  recovery  void,  equally  de- 
feats the  plaintiff's  title,  let  the  conftru(flion  of  the  limi- 
tations to  the  heirs  of  the  body  c^  Benjamin  Bagfhaw  be  the 
one  way  or  the  other;  and  the  reverfion  in  fee  would  at 
law  rema'n  unbarred,  and  veft  in  the  defendant  John 
Spencer  who  is  now  heir  at  law  to  the  teftator  Benjamin 
Jfjhton. 

This  makes  it  necefTary  for  the  plaintiff  to  admit,  that 
all  the  devifes  fubfequent  to  the  firft  limitation  to  the 
truftees  and  their  heirs  are  trufls  in  equity  :  And  this 
brings  me  to  the  fecond  and  main  queftion,  viz.  2dly, 
Whether  the  devife  to  Benjamin  Bagjliaw  in  this  moiety 
of  the  trufteftate  be  an  equitable  eftate-tail,  or  an  equi- 
table eftate  for  his  life  only,  with  contingent  remainders 
to  the  iffuc  of  his  body  fucceffively. 

This  will  depend  on  the  conftru£lion  of  the  words 
heirs  of  the  body  of  Benjamin  Bagfhaw  lawfully  begotten  or 
to  be  begotten,  as  they  ftand  in  the  will :  If  they  are  to  be 
taken  as  words  of  limitation,  then  he  was  tenant  in  tail, 
and  his  recovery  is  good  in  equity  ;  if  words  of  purchafe, 
then  he  was  tenant  for  life  only,  and  his  recovery  is 
void. 

In  order  to  determine  this  queftion,  which  is  the  prin- 
cipal, three  things  muft  be  confidered. 

ift.  What  appears  to  have  been  the  true  intention  of 
the  teftator  in  this  devife.? 

2dly,  Whether  that  intention  is  confiftent  with,  and 
can  take  effcit  according  to,  the  general  rules  of  law  and 
equity .' 

3dly,  Whether  there  is  any  particular  fettled  rule  or 
determination  of  this  court,  which  will  ftand  in  the  way 
and  prevent  the  teftator's  intention  from  taking  effeft  ? 
And  under  this  laft  head,  I  propofe  to  confider  the  dif- 
tin<Slion  made  between  irujls  executed  and  trujis  executory, 
and  the  objeflion  fo  much  urged  from  thence  in  favour 
of  the  plaintiff. 

The  firft  queftion  is,  what  appears  to  have  been  the 
true  intention  of  the  teftator  in  this  devife? 

This  I  take  to  be  extremely  clear ;  nobody  who  reads 
this  will  with  attention  can  doubt  one  moment,  whether 
he  aftually  intended  to  make  a  ftrift  fettlement  of  his 
eftate  among  all  his  nephews,  the  fons  of  his  two  fifters. 

For  this  purpofe  (among  others)  he  fitft  vefts  the 
whole  feeoftlie  entire  eftate  in  truftees;  and  after  having 
directed  the  particular  trufts,  he  divides  it  into  moieties, 
givin;;  one  moiety  to  his  nephew,  defcended  from  his  fif- 
ter  Mrs.  Bagjhaw,  who  was  dead  ;  and  the  other  moiety 
to  his  nephews,  defcended  from  his  fifter  Mrs.  Spencer, 
who  was  then  living,  for  whom  he  carves  out  an  eftate, 
for  her  life  in  that  fhare. 

To  every  one  of  tl^efe  neplew?,  who  were  in  being, 
and  proper  to  be  made  tenants  for  life,  he  exprefaly  devi- 
fes for  and  during  the  term  of  his  natural  life  in  the  very 
fame  words  in  which  he  has  penn'd  this  devife  to  his  fifter 
Mrs.  Spencer,  concerning  whom  there  is  no  doubt  but  he 
intended  to  make  her  ter.ant  for  life,  and  no  more:  To 
every  one  of  thefe  devifes  he  has  added  thefe  words  with- 
tut  impeachment  ofwajh,  which  claufe  though  it  has  been 
often  held  not  to  be  alone  fufiicient  to  prevent  the  opera- 
tion of  law,  arifing  from  fubfequent  words  ;  yet  it  is  one 
mark  of  his  meaning  to  give  fuch  eftate  as  would  have 
been  punifhable  for  wafte,  unlefs  thus  exempted  from  it. 

Then  he  devifes  to  four  of  his  truftees  to  preferve  con- 
tinB,ent  remainders  in    thefe  words:  "  And  from  and 
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"  after  the  determination  of  that  eftate,  I  elve  and  de* 
"  vife  the  fame  to  the  four  truftees  and  their  heirs  for 
"  and  during  the  life  of  the  faid  Benjamin  BsgJJjuw,  to 
"  the  intent  and  purpofe  to  preferve  the  continj^ent  ufes 
"  and  remainders  heiein  alter  limiicd;  but  neverihelefs 
"  to  permit  and  fuffer  the  faid  Benjamin  Bo^jhaiu  to  re- 
"  ceive  the  rents  and  profits  thereof  for  and  during  the 
"  term  of  his  natural  life." 

This  has  been  made  the  Cardo  of  the  caufe  on  the  fiJc 
of  the  defendants ;  and  it  fpeaks  plainly  fevtril  things. 

ift.  That  the  teftator  intended  to  give  to  his  feveral 
nephews,  particularly  to  Benjamin  Bngfiaiv,  whofe  reco- 
very is  now  in  queftion,  fuch  an  eftate  only  as  might  be 
forfei'ed. 

The  eftate  given  to  the  truftees  is  after  the  determina- 
tion of  Benjamin  Bag/haw's  eftate  for  life  ;  that  eftate 
could  be  determined  but  two  wav.«,  namely,  by  the  ex- 
piration of  the  life,  or  by  forfeiture.  The  former  way 
he  could  not  mean  ;  becaufe  the  remainder  to  the  truftees 
and  their  heirs  is  given  only  during  the  life  of  Benjamin 
Bagjhaw,  and  confequently  would  carry  in  it  a  contra- 
diction in  terms.  Therefore  he  muft  mean  the  latter, 
viz.  a  determination  by  forfeiture;  and  from  thence  it 
necefTarily  follows,  that  his  in;ention  was  to  give  Benja- 
min Bag/haw  fuch  an  eftate  as  might  by  law  be  forfeited, 

2dly,  The  next  thing  plainly  implied  in  this  claufe  is, 
that  there  were  contingent  ufes  or  remainders  to  be  pre- 
fer ved. 

Now  throughout  the  devifes  of  the  moiety  in  queftion, 
in  every  one  of  which  this  claufe  is  found,  there  were  no 
contingent  ufes  or  remainders,  unlefs  the  li.Tiitations  to 
the  hiirs  of  the  body  of  the  feveral  nephews  of  the  name  of 
Bagjhaw  are  allowed  to  be  fuch.  The  queftion  then  up- 
on point  of  intention  comes  to  this  :  Whether  thefe  cir- 
cumftances  are  not  as  ftrong  to  indicate  an  intention  to 
reftrain  thefe  devifes  to  be  for  life  only,  as  if  the  trftator 
had  inferted  the  word  only,  or  non  aliter,  or  any  other  ne- 1 
gative  words,  which  in  the  cafe  of  King  and  Milling  (t 
Vent.  225)  were  admitted  by  my  Lord  Hale,  and  in  the 
cafe  of  Backhoufe  and  Wells,  Hill,  i  o  Ann,  B.  R.  {Eq. 
Abr.  i8.').  )  were  adjirdged  by  the  whole  court  to  give  an 
eftate  for  life,  not  abforbed  in  the  fubfequent  limitation. 

And  I  am  of  opinion  that  they  are;  for  if  the  teftator 
has  thereby  declared,  that  his  meaning  was  to  give  them 
fuch  an  eftate  for  life  as  would  have  been  fubjedl  to  wafte, 
if  he  had  not  exprefsly  exempted  it,  and  as  might,  ac- 
cording to  the  rules  of  law,  be  forfeited,  and  as  was  to 
be  followed  by  contingent  remainders,  and  not  by  limita- 
tions of  the  inheritance  to  the  tenants  for  life,  it  amounts 
to  the  fame  thing  as  if  he  had  in  exprefs  words  declared 
his  meaning  to  be,  to  give  no  more  than  an  eftate  for  life 
to  Benjamin  Bagfhaw,  and  contingent  remainders  tothofe 
perfons  who  would  be  heirs  of  his  body. — The  counfel 
for  the  plaintiff  were  under  great  difficulty  to  frame  any 
plaufible  argument  to  fbew  a  fhadow  of  intention  in  fa- 
vour of  their  conftruflion  ;  and  the  only  thing  they  relied 
upon  was.  That  the  teftator  had  fhewn  in  his  will  that 
he  underftood  the  difference  between  words  of  limitation 
and  words  of  purchafe  proper  to  create  a  contingent  re- 
mainder; and  therefore  in  devifing  the  other  moiety  to 
the  fons  of  his  fifter  Mrs.  Spencer,  after  he  had  given  to 
al!  her  fons  in  being,  he  devifcd  it  to  her  after-born  fons 
by  thefe  words:  "  Every  other  fon  on  the  body  of  the 
"  faid  Chrijliana  Spencer  lawfully  begotten  or  to  be  begot- 
"  ten,  and  the  heirs  of  the  body  of  every  fuch  fon,  as 
"  they  fhall  be  in  priority  of  birth  and  feniority  of  age." 
That  by  this  it  appears,  he  knew  the  viotds  heirs  of  the 
body  would  create  an  eftate-tail.  But  I  think  this  dif- 
ference in  the  penning  affords  an  obfervation  of  a  contra- 
ry import,  and  ftrengthens  the  evidence  of  intention  on 
the  other  fide.  It  fhews,  that  as  to  fons  already  horn, 
the  teftator  or  the  drawer  of  this  will  knew  that  he  could 
make  them  tenants  for  life  only,  with  contingent  remain- 
ders over,  but  that  as  to  fons  unborn  he  could  not  make 
ihem  tenants  for  life,  fo  as  to  carry  on  contingent  remain- 
ders to  their  iffue. 

In    this  view  therefore  he  has  left  out  the  words,  for 

and  during  their  lives,  and  the  words,  uithcui  impeachment 
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ofivajie  ;  and  has  interpofcJ  no  claufe  topreferre  contin- 
gent retrainders  between  tiie  devife  to  thofe  after-born 
(ons,  and  the  liinitaiions  to  the  heirs  of  their  bodies;  than 
which  nothing  can  polTibly  be  ftronger  to  demonftrate, 
that  in  the  one  cafe,  he  meant  to  give  a  mere  eftate  for 
life,  and  to  ufe  the  words  hrirs  of  the  kiiy  as  words  of 
purchafe,  defcriptive  of  their  fons  and  daughters,  and  in 
the  other  claufe  to  give  an  eftate  of  inheritance,  and  to 
ufe  the  words  heirs  of  the  body  as  words  of  limi- 
tation ;  becaufe  the  law  would  not  fufFer  him  to  li- 
mit a  contingency  after  a  contingency,  and  to  carry  on 
contingent  ufes  furiher. 

2dly,  The  next  queftion  is,  admitting  this  to  have 
been  the  teflator's  intention,  whether  that  intention  is 
confiftent  with,  and  can  take  efFea  according  to,  the 
general  rule  of  law  or  equity  ? 

And  here  the  counfel  for  the  plaintiff  place  their  great 
ftrength.  For  they  fay  that  the  law  will  not  fufFer  a 
man  even  by  a  will  to  make  devifes  and  create  limitations 
contrary  to  its  own  rules  ;  That  if  he  attempt  to  do  fo, 
the  law  will  fuperfede  his  intention,  and  reduce  his  gift 
to  fuch  an  operation  as  that  will  allow  ;  that  the  law  has 
eftablifhed  a  clear  rule  ever  inice  ihe  refolution  of  Shelley's 
cafe,  1  Co.  IC4  ;  that  wherever  by  any  gift  or  convey- 
ance the  anceftor  takes  an  etta'e  of  fieehold,  and  by  the 
fame  gift  or  conveyance  an  eftate  is  limited  either  medi- 
ately or  immediately  to  ihe  heirs  of  his  body;  thefe  words 
are  words  of  limitation,  and  not  of  puichafe,  and  unite 
with  the  eftate  of  freehold,  foas  togivehim  the  inheritance. 

, To  go  by  fteps.      I  admit  the  general  principle,   that 

the  law  will  nnt  fufFer  a  m,:n  to  make  devifes  and  create 
limitations  contrary  to  its  own  rules  ;  and,  if  he  intends 
to  do  it,  will  fuperfede  his  intention;  but  I  apprehend 
it  is  mifapplied  in  the  ptefent  cafe.  The  true  application 
of  this  principle  is  to  the  nature  and  operation  of  the  eflate 
intended  to  be  created  by  fuch  devifes  and  limitations,  and 
not  to  the  conftiudion  of  the  word.s 

I  will  not  fay  that  this  principle  has  never  been  applied 
to  theconftru<Stion  of  fome  particular  technical  words,  to 
which  the   law  has  fixed  a  certain,  appropriated,  invari- 
able  fenfe;   but  even   then   it  has  been  generally  applied 
tjnflcilfully    and    without    proper   diftinflion.     The   true 
meaning    of  the    principle   is   what  I   have   laid   down: 
Therefore  the  law  will  not  fufFer  a  man  to  create  a  per- 
petuity bv  a  will  any  more  than  by  a  deed  ;  nor  to  put 
the  freehold  of  lands  in  abeyance,   fo  as  that  there  (hall  be 
noperfon  to  perform  the  fervices  or  to  make  defence  in  a 
praecipe;  nor  to  limit   a  fee   upon  an  abfolute  fee-fimple, 
nor  to  make  a  chattel  defcendible  to  heirs  generally.   Con- 
fider  what  is  the  reafon  of  this  :  It  is   becaufe  this  would 
be  to  change  the  law,  and  by  the  a£ts  of  private  perfons 
to  vary  the  rule  of  property,  which  that   has  inftituted. 
This  therefore  arifes  for  want  of  power  in  the    teftator  ; 
tis  what  he  cannot  do  by  any  words  whatfoever.     But  in 
the  cafe  in  quelfion,  here  is  no  want  of  power;  for  there 
can  be  no  doubt  but  the  teftator  m-ght  devlfe  his  lands  for 
fuch  eftates   for    life,  and    with  fuch  contingent  remain- 
ders as  are  conicnded  for  by  the  defendants.     The  only 
objeaion  is,   that  he  has  ufed  improper  words,  which  the 
law  will  not  allow  to  have  that  operation,  notwithfland- 
ine  his  intention  is  plain.      But  is  not  this  very  hard,  and 
repugnant  to  the   firft  and  fundamental  rules  of  law  in 
expounding  wills?    Thefe  rules  are,  that  the  intention  of 
the  teftator  (hall  govern   the   conftrudlion  of  the  words; 
that  the  teftator  isprefumed  to  be  inops  conftlii ;  and  there- 
fore, if  his  intention  appears  plain  to  be  lawful,  although 
he  ufes  barbarous  or  unapt  words  in  his  will,  the  law  will 
conft:rue  thofe  barbarous  or  unapt  words  into  words  pro- 
per  and   fufEcient   in   law,  according   to  that    intention 
which  appears  in  his  will.  This  is  laid  down  in  Borajlon's 
cafe,  3  Co.  20.  and  Mat.  Manning's  cafe,   3  Co.  95.  and 
has  been  adhered  to  ever  fince. 

Now  what  is  the  objeftion  here  ?  Is  it  any  more  than 
that  the  teftator  has  ulcd  words  unapt  and  improper  to 
create  contingent  remainders  ;  but  does  not  the  fundamen- 
tal rule  of  conftruciion  fay,  flat  if  the  intention  appears, 
the  law  will  expound  and  mould  thofe  unapt  and  impro-, 
per  words  in  fuch  a  fenfe  as  will  ferve  his  intention  ? 
which  cannot  be  done  here  without  conftruing  heirs  of  the 
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body  as  Words   ef   purchafe,  defcriptive  cf  the  fons  ixA 
daughters  of  the  firft  taker  and  their  iftije. 

However  it  is  ftill  urged,  that  the  law  has  afTiJ^d  fo 
peculiar  a  fenfe  to  the  words  heirs  of  the  body,  that  they 
can  be  nothing  but  words  of  litnitation,  and  operate  to  en- 
large the  eftate  of  the  firft  taker,  according  to  Brett  and 
Rigden's  cafe  in  Plowden,  and  Shelley's  cafe,  and  cannot 
be  words  of  purchafe.  This  is  the  ground.  Try  it  and 
fee  whether  it  will  hold.  It  is  far  from  holding  ;  for 
there  are  many  cafes,  even  at  law,  in  which  th.e  words 
heirs  of  the  body  as  well  as  iffije  have  been  held  to  be  woids 
of  purchafe.  Jrcher's  ca(e,  I  Co.  6C.  b.  The  wordi 
indeed  there  v/ere  ne.xt  heir  male  in  the  Gngular  nuniher  ; 
yet  that  was  not  the  reafon  of  the  determination,  but  be- 
caufe words  of  limitation  were  added  after  them  ;  but 
thofe  words  were  only  demonftrative  of  the  teflatoi's  in- 
tent in  ufing  the  firfl  words. 

Clarke  znd  Day,  Aloor  ^g2.  The  teftator  devifed  his 
lands  to  Ro/e  his  daughter  for  life  ;  and  ;f  file  marry  after 
my  death,  and  have  iffue  of  her  body  begotten,  I  will 
that  her  heir  after  my  daughter's  death  Ihall  have  the 
lands,  and  to  the  heirs  of  their  bodies  begotten,  remain- 
der over  to  a  ftranger.  It  was  adjudged,  that  the  daugh- 
ter had  not  an  eflatetail,  but  only  for  her  life.  So  in  the 
cafes  cited  by  Lord  Hale  in  King  and  Melling,  and  the 
cafe  of  James  and  Richardfon,  I  Vent.  334.  and  Pollex. 
457.  and  2  Vent.  311.  by  the  name  o( Burchett  and  Dur- 
dant.  To  the  fame  purpofe  is  the  cafe  of  Long  and  Beatt- 
mont,  adjudged  in  the  Houfe  of  Lords  in  May  17  14.  I 
choofe  only  to  refer  to  thefe  well  known  cafes.  But  up- 
on this  point,  a  ftronger  authority  than  all  thefe  is  the 
cafe  of  Lijle  and  Gray,  in  Sir  Thomas  Jones  1 14.     Pollcx. 

502.  and  Sir  Thomas  Raymond  315. In   ejeflment  a 

fpecial  verdi<S  was  found,  that  john  LiJle  by  indentuiie 
covenanted   to  ftand  feifed  of  lands  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  fon  Edward  for  life,  remainder 
to  the  firft  fon  of  Edward  in  tail,  with  like  remainders 
to  his  fecond,  third  and  fourth  fons,  &nd  fo  feverally  and 
refpedtively  to  each  of  the  heirs  male  of  the  body  of  Ed- 
ward, and  the  heirs  males  of  their  bodies,  remainder  over 
to  William  Lijle.     Edward  fuiFered  a  common  recovery, 
under  which  the  defendant  claimed,  and  fVilliam  Lijle    . 
was  leffor  of  the  plaintifF.     l^he  queftion  was,  whether 
Edward  had  an  eftate-tail  executed   in  him  before  the 
birth  of  any  fon?  But  it   was  adjudged  he  had  only  an 
eftate  for  life  ;  for  it  was  an  eftate  for  iTe  limited  to  him, 
and  an  eftate-tail  to  his  four  fons,  becaufe  limited  to   the 
heirs  male  of  their  bodies;  and  it  was  intended  that  each 
of  the  fons  fhould  take  in  the  fame  inarner ;   for  that  the 
words  to  each  of  the  heirs  male  of  ihe  body  p/"  Edward,   in- 
tend each  other  of  the  fons,  and  the  rather  becaufe  there 
is  a  limitation  over  to  the  heirs  male  of  their  bodies,  which 
was  not  necelTary  to  create  an  eftate-tail  in  Edward;  and 
judgment  was  given  for  the  plaintifF.     It  is  faid  in  Sir  T. 
Jones's  reports,  that  judgment  was  given  for  the  defen- 
dant ;  but   that  is  either   a  miftake  in  the  reporter,  or  a 
mifprinr,  for  the  fame  cafe  is  reported  in  2   Lev.  223  ; 
and  there  it  is  faid  to  have  been  held,  that  Edward  took 
only  an  eftate  for  life,  and  the  word  y»  fignifies  eodem  mo- 
do:  fo  that  Edward  hzs  but  an  eftate  for  life   from  the 
manifeft  intent  of  the  conveyance,  which  ought  if  pof- 
fible  to  be  fupported,  and  judgment  was  given    for   the 
plaintifF.     Sir  T.  Jones  fays,  this  judgment  was  reverfed 
in  the  Exchequer  chamber  ;  but  that  appears  alfo  to  be  a 
miftake,  for  the  record  has  been  fearched,  and   it  is  en- 
tered Trin.  30  Car.  2.  Rot.  141.  B.  R.  and  there  it  ap- 
pears this  judgment  was  affirmed. 

This  was  adjudged  even  upon  a  limitation  in  a  deed, 
where  the  fame  latitude  of  conftruftion  is  by  no  means 
to  be  allowed  as  upon  a  will;  and  therefore  it  is  the 
ftrongeft  authority  that  the  law  has  not  invariably  pinned 
down  the  words  heirs  of  the  body  to  be  always  words  of 
limitation,  but  they  may  be  taken  as  words  of  put- 
chafe. 

To  this  it  hath  been  faid,  that  in  Lifle  and  Gray  there 
were  feveral  words;  the  ift,  2d,  3d,  and  4th  fons  men- 
tioned' in  the  firft  place,  and  afterwards  and  fo  fparateh 
and  refpeiJively  to  each  of  their  heirs  males  of  the  body  of 
Edward  the  fon,  and  the  heirs  males  of  their  bodies ;  that 
1  the 
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the  words  and  fo  were  reluive  words,  fignifying  eodem 
modo,  and  the  word  each  divides  (hem,  and  points  out 
particular  perfons,  and  words  of  limitation  are  added  to 
them  ;  and  therefoie  no  other  conftniftion  could  well  be 
made. 

All  this  I  agree,  but  ftiil  it  Is  an  au,thority  that  the 
words  hciri  of  the  body  may  at  law  and  uptin  a  deed  be 
conftrued  as  word:  of  purchafe,  if  the  intention  requires 
it.  Thofe  other  words  were  only  figns  and  proof  of 
fuch  an  intention  ;  and  tiien  the  queftion  will  be,  whe- 
ther there  are  not  as  ftrong  figns  and  proof  of  fuch  an 
intention  in  the  prefent  cafe  ;  for  the  aigument  is  clear 
and  uiianfwerable,  that  if  foine  words  in  a  deed  or  will, 
demonftrating  the  intention  of  the  maker,  will  turn 
the  words  he'in  of  the  body  into  words  of  purchafe,  then 
other  words  in  a  deed  or, will  may  equally  do  fo  ;  provided 
they  do  ifyaa/Zy'demonftrate  the  intention.  There  can 
be  no  migic  or  particular  force  in  certain  words  more 
than  others:  Their  opeiations  muft  arife  from  the  fenfe 
they  carry. 

But  to  this  a  confiderable  authority  has  been  objefled 
to  prove,  that  the  interpofing  of  a  remainder  to  trultees 
to  preferve  contingent  remainders  between  the  firft:  taker 
for  life,  and  the  devife  to  the  heirs  of  hii  body,  is  not  fuf- 
ficient  to  turn  thefe  later  words  into  words  of  purchafe, 
or  to  warrant  fuch  a  conftruilion.  That  is  the  cafe  of 
Coulfon  and  Coulfon,  determined  by  all  the  Judges  of  B. 
R.  on  a  cafe  fent  out  of  this  court,  whereupon  they  cer- 
tified their  opinions  8  May  1744.  The  cafe  was  this; 
Robert  Bromley,  Gent,  by  his  laft  will  and  teftament  in 
writing,  which  was  duly  executed,  fo  as  to  pafs  land.s  of 
inheritance,  dated  the  ift  July  17  12,  made  the  following 
devife  of  his  eflate  at  Thorpe  Buhner,  to  wit,  I  give  and 
devife  to  my  grandfon  Robert  Coulfort,  and  his  alligns,  for 
his  life  natural,  all  my  reveifionary  right  and  intereft  in 
and  to  all  that  mefTuage,  tenement  and  farmhold  at  Thorpe 
Bulmer,  expe£lant  upon  the  death  of  my  fitter  Fo/ler,  and 
from  and  after  the  determination  of  the  eftate  for  life  of 
my  faid  grandfon,  then  I  devife  the  fame  to  my  faid 
daughter  Ifabella  and  my  kinfman  Ralph  Robinfon  the 
younger,  Gent,  and  their  heirs,  for  and  during  the  life  of 
my  faid  grandfon,  in  truft  to  preferve  and  fupport  the 
contingent  ufes  and  remainders  herein  after  limited  from 
being  barred  or  deftroyed  ;  and  to  that  end  to  make  en- 
tries as  occafion  fha'l  require  j  but  neverthelefs  to  per- 
mit and  fufFer  my  faid  grandfon  to  receive  the  rents  and 
profits  of  the  faid  premifTes  for  his  life,  and  from  and  af- 
ter the  death  of  my  faid  grandfon,  I  give  and  devife  the 
fame  premifTes  unto  the  heirs  of  the  body  of  my  faid 
grandfon  lawfully  begotten  or  to  be  begotten  ;  and  for 
default  of  fuch  ill'ue,  I  devife  the  fame  unto  my  grandfon 
William  Coulfon  for  tiie  term  of  his  natural  life  ;  and 
from  and  after  the  determination  of  the  eftate  for  life  of 
my  faid  grandfon  IVilliam,  I  give  and  devife  the  fame 
unto  my  faid  daughter  Ifabell  and  the  faid  Ralph  Robin- 
fon and  their  heirs  for  and  duiing  the  natural  life  of  the 
faid  lyilliam  Coulfon,  in  truft  to  preferve  the  contingent 
eftate  and  remainders  herein  after  limited  from  being  barred 
or  defeated  4  and  to  that  end  to  make  entries  as  occafion 
(hall  require;  and  from  and  after  the  death  of  the  faid 
IVilliam  Coulfon,  I  give  and  devife  the  faid  premifTes  un- 
to the  heirs  of  his  body  lawfully  begotten  or  to  be  begot- 
«en,  and  in  default  thereof  I  devife  the  fame  to  my  right 
heirs  for  ever. 

The  queftion  was,  whether  the  faid  Robert  Coulfon  took 
an  eftate-tail  or  an  eftate  for  life  only  in  the  faid  pre- 
mifles? 

And  all  the  judges  of  the  King's  Bench  certified,  that 
as  it  appeared  by  the  flate  of  the  cafe,  that  there  was 
(after  the  determination  of  the  eflate  for  life  to  Robert 
Coulfon)  a  devife  to  Ifabell  his  daughter,  and  Ralph  Ro- 
binfon and  their  heirs  for  and  during  the  life  of  Robert 
Coulfon;  they  were  of  opinion,  that  by  reafon  of  that  re- 
mainder interpofing  between  the  d;;vife  to  Robert  for  life, 
and  the  fubfequeut  limitation  to  the  heirs  of  his  body, 
the  faid  Robert  Coulfon  took  an  eftate  for  life,  not  mer- 
ged by  the  devife  to  the  heirs  of  his  body,  but  by  that 
devife  an  eftate-tail  in  remainder  vefted  in  the  faid  Robert 
Ceulfon. 
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It  muft  be  admitted  that  this  refolution  is  a  clear  au- 
thority, that  upon  the  will  then  in  queftion  the  infertin£> 
a  limitation  to  truftees  to  preferve  contingent  remainders 
was  not  fufficient  to  change  the  fenfe  of  the  words  heirs 
of  the  body  into  words  of  purchafe,  and  to  make  the  ifTue 
take  by  way  of  remainder  even  tho'  there  were  no  other 
contingent  remainders  in  that  will.  No  body  can  have 
a  greaer  regard  for  the  opinion  of  the  judges  who  made 
that  certificate,  than  I  have;  but  it  differs  widely  from 
the  prefent  cafe,  ift,  There  was  in  that  will  no  claufe 
■without  impeachment  of  wafie;  but  perhaps  that  may  be 
thought  not  to  deferve  much  weight. 

2dly,  It  was  a  devife  of  a  legal  eftate,  and  not  a  de- 
vife to  truftees  upon  certain  trufts.  There  the  words 
muft  be  taken  as  they  ftood,  and  the  judges  were  bound 
to  underftand  them  according  to  their  legal  operations. 
No  conveyance  was  to  be  made;  nor  any  fubfequent  aft 
was  to  be  done  :  They  might  think  they  could  not  take 
into  their  confideration,  the  truft  of  the  eftate  limited  to 
the  truftees  to  fupport  the  contingent  remainders;  but 
only  the  legal  eftate  fo  limited,  and  how  that  feparately 
taken  would  operate.  But  in  the  cafe  now  in  judgment 
all  the  limitations  relative  to  the ;prefent  queftion  aie  of  a 
truft:;  the  conftitution  and  direftion  whereof  is  the  pro- 
per fubjedt  of  the  jurifdi<Sion  of  this  court;  which  the 
court  is  bound  to  execute  according  to  the  intention  of 
the  leftator.  This  was  determined  by  his  honour  the 
Matter  of  the  Rolls,  and  in  that  I  agree  with  him.  The 
confequence  arifing  from  hence  is,  that  a  great  latitude  is 
to  be  allowed  in  the  conftrudlion  of  the  words  in  order 
to  comply  with  the  intention,  fince  they  are  to  be  mo- 
delled and  reduced  into  a  conveyance  by  the  a6l  of  the 
court.  3dly,  The  laft  obfervation  I  (hall  make  upon 
this  cafe  is,  that  the  opinion  of  the  Judges  furnifties  3 
new  light  in  the  prefent  caufe,  which  did  not  appear  at 
the  time  of  the  laft  decree  made  by  the  Matter  of  the 
Rolls  ;  for  the  Judges  fay,  that  the  interpofing  the  re- 
mainders to  the  truftees  and  their  heirs  pour  autre  vie, 
between  the  eftate  to  Robert  Coulfon  for  life  and  the  limi- 
tation to  the  heirs  of  his  body,  prevents  the  eftate  for 
life  being  united  with  and  merged  in  the  inher'tirce,  and 
that  he  took  a  diftinft  eftate  for  life  with  remainders  to 
himfelf  in  tail.  I  defiie  this  may  be  rcmembred  for  the 
fake  of  the  ufe  I  (hall  make  of  it  by  and  by  ;  for  I 
think  it  affords  a  decifive~ argument,  that  indirefling  the 
conveyance,  the  court  muft  depart  from  the  words  of 
this  will.  But  upon  the  conftrudlion  of  the  limitation, 
the  great  difference  between  the  two  cafes  if,  that  in 
Couljon  and  Coulfon,  the  devife  was  (as  I  obferved^  of  a 
mere  legal  eftate,  and  in  the  prefent  cafe  the  devife  is  cf 
a  truft  in  equity.  The  anfwer  relied  upon  to  this  dif- 
tiniSion  has  been,  that  limitations  of  trufts,  and  limitations 
of  legal  eftates  are  governed  by  the  fame  rules  ;  and  the 
conftru£tion  muft  be  the  fame  in  both  ;  that  otherwife 
one  rule  of  property  would  prevail  at  law,  and  another  be 
allowed  in  Chancery,  which  ought  not  to  be  admitted : 
And  for  this  my  Lord  Nottingham's  conceflions  in 
the  Duke  of  Norfolk's  cafe  in  2  Cha.  Cafes  were  cited. 
All  thefe  conceffions  I  (hall  allow  and  adhere  to  in  a 
found  fenfe,  and  I  agree  that  one  rule  of  property  is  not 
to  prevail  at  law,  and  another  to  be  fet  up  in  Chancery. 
But  let  my  Lord  Nottingham's  conceflions  be  rightly  un- 
derftood.  He  no  where  fays  the  conftruftion  of  the 
words  muft  in  both  cafes  be  exaftly  the  fame,  or  that  a 
cout  of  equity,  when  it  is  bound  to  dire£t  a  conveyance, 
cannot  expound  them  more  liberally  to  comply  with  the 
intention  of  the  party.  His  words  are:  "  The  limi- 
tation of  the  truft  of  a  term,  and  the  limitation  of  the 
eftate  of  a  term,  all  depend  on  the  fame  reafon  ;"  and 
afterwards  "  It  is  agreed  all  along,  that  the  meafures  of  the 
limitation  of  the  truft  of  a  term,  and  the  meafures  of  the 
limitation  of  the  eftate  of  a  term  are  all  one,  and  uni-. 
form  here  and  in  other  cafes:  And  there  is  no  difference 
in  Chancery  and  at  Common  law  between  the  rules  cf 
the  one,  and  the  rules  of  the  other,  what  is  good  in  one 
cafe  is  good  in  another." 

What  is  my  Lord  Nottingham'i  reafoniag  here  applied 
to? 

Thi 
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Tlie  nnafures  of  the  Umiiation  ;  that  the  limi'ation  can- 
not be  carried  further  in  the  one  cafe,  tlian  the  law  will 
permit  in  the  other;  and  this  apieais  clearly  to  be  his 
meaning,  by  the  words  immediately  following,  where  he 
fays,  "  And  therefore  the  coiiit  is  agreed,  that  the  li- 
mitation of  the  remainder  of  the  term  fur  years,  in  that 
cafe,  after  an  eftate-tail  in  the  term,  is  void.  To  this  his 
argument.  That  otherwife  it  would  be  to  Jet  up  one  rule  of 
property  at  law,  and  another  in  Chancery,  is  properly  ap- 
plied ;  for  the  meafures  of  the  limitation  or  the  extent 
to  which  they  may  be  carried  do  eflentialy  concern  the 
rules  of  property,  and  how  near  we  may  approach  to  a 
perpetuity,  which  was  the  great  contell  in  the  Duke  of 
Norfolk':,  cafe.  But  the  more  or  lefs  liberal  conftruftion 
of  the  words,  to  comply  with  tlie  intent,  does  not  con- 
cern or  afFciS  thofe  rules,  if  the  court  is  at  liberty  to 
find  out  the  true  meaning  of  the  teflator,  delivered  from 
the  technical  ufe  of  the  words  ;  and  in  conformity  tiiere- 
to  direds  the  conveyance  within  the  rules  of  law  al- 
Jowed  to  fuch  limitations.  My  Lord  Nottingham's  dotflrine 
is  complied  with,  and  the  mifchief  which  he  condemns, 
is  avoided.  Upon  this  reafoning  many  refolutions  of  this 
court  have  been  founded,  which  were  cited  at  the  bar, 
I  fliall  begin  with  the  cafe  of  Papillon  and  Foyce ;  becaufe 
it  eflablilhes  a  diflinflion  between  a  legal  ejlate  and  a 
trujl  in  the  fame  caufe,  and  upon  the  fame  will. 

Samuel  Papillon  devifed  io,ooo/.  to  the  truftee'?,  to  be 
laid  out  in  lands,  and  to  be  fettled  upon  his  fon  'John  Pa- 
pillon for  life,  without  impeachment  of  wafte,  and  from 
and  after  the  determination  of  that  eftate  to  truftees  and 
their  heirs  during  the  life  of  John  Papillon,  to  preferve 
the  contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  John  with  remainders  over,  with  power  to  John 
to  make  a  jointure. 

And  by  the  fame  will,  the  teftator  devifed  the  manor 
of  Great  Bentley  in  EJfex,  and  certain  lands  in  pcfTeflion 
to  John  for  his  life,  without  impeachment  of  wafle,  and 
from  and  after  the  determination  of  that  eftate  to  truf- 
tees and  their  heirs  during  the  life  of  John,  to  preferve 
contingent  remainders,  and  from  and  after  his  deceafe  to 
the  heirs  of  the  body  of  John,  with  remainders  over. 
Upon  this  will  it  was  adjudged  by  the  Mafter  of  the 
Rolls,  That  as  to  the  devife  of  the  manor  of  Great 
Bentley  and  lands  in  pofTeffion,  an  eftate  for  life  only 
parted  to  John  Papillon,  with  the  remainders  to  the  heirs 
of  the  body  of  John  by  purchafe,  and  that  the  deeds 
and  writings  relating  to  the  lands  fliould  not  be  delivered 
to  John,  but  brought  into  court  for  the  benefit  of  all 
parties  interefted.  And  that  as  to  the  money,  to  be  laid 
out  in  lands,  and  fettled  to  the  fame  ufes,  the  court 
moft  evidently  had  a  power  over  that,  and  therefore  it 
fhould  be  fo  fettled  as  to  make  John  tenant  for  life,  and 
that  his  fons  fliould  take  in  tail  male  fucceflively,  as 
purchafers  according  to  the  intent  of  the  teftator. 

Afterward  the  caufe  coming  on  upon  an  appeal  before 
the  Lord  Chancellor  King,  his  Lordfliip  reverfcd  fo  much 
of  the  decree  as  related  to  the  deeds  and  writings  of  the 
manor  of  Great  Bentley,  and  the  lands  devifed  in  pofTef- 
fion, and  ordered  theni  to  be  delivered  to  the  plaintiff 
John  Papillon;  but  affirmed  that  part  of  the  decree 
which  related  to  the  money  to  be  laid  out  in  the  purchafe 
of  lands. 

Upon  this  precedent  feveral  things  are  to  be  obferved, 
of  weight  in  the  prefent  cafe.  Firfl:,  That  both  the 
Judges,  who  heard  and  determined  that  caufe,  concurred 
and  were  clear  in  opinion,  that  the  teftator's  intention 
was  plain,  to  give  an  eftate  for  life  only  to  'John  Papillon, 
■with  contingent  remainders  of  the  inheritance  to  his 
fons  and  daughters,  and  this  founded  principally  on  the 
claufe  appointing  truftees  to  preferve  contingent  remain- 
ders ;  that  as  to  the  truft  eftate,  to  be  purchafed  and  fet- 
tled, this  court  was  bound  to  conform  to  that  intention, 
HOtwithflanding  the  technical  force  of  tie  words  heirs  of 
the  body,  and  to  direft  the  feitlement  to  be  made  accord- 
ingly. 

Secondly,  That  Sir  Jof.  Jekyll  who  took  much  time 
to  confider  of  the  caufe,  and  made  his  decree  on  great 
deliberalionj  was  of  the  fame  opinion  as  to  the  legal  eftate 
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devifed  in  the  manor  of  Great  BetitLy,  and  held  that  ti.e 
fame  intention  governs  in  both. 

As  to  this  point  indeed,  my  Lord  King  upon  the  appeal 
differed  from  him,  and  upon  the  hearing  declared  his 
opinion,  tiiat  as  to  the  legal  eftate  devifed  in  the  manor 
of  Great  Bentley,  it  was  at  law  an  eftate-tail  by  force  of 
the  words  heirs  of  the  body. 

But  it  muft  be  obferved,  that  it  was  not  at  all  necef- 
fary  for  my  Lord  King  to  give  an  opinion  on  this  poinr, 
and  it  was  in  a  manner  extrajudicial ;  bccaufc  the  plaintiff's 
father's  marriage  articles,  whereupon  the  fupplemental 
bill  was  brought  after  the  fitfl  decree,  were  admitted  and 
read  in  the  caufe,  and  by  them  he  was  clear!)  intiiled  in 
equity  to  an  eftate-tail  in  Great  Bentley,  fo  that  it  was 
not  in  the  teftator's  power  to  devife,  and  his  will  d'd  not 
operate  upon  it. 

However,  I  admit  he  declared  that  op'nicn  ;  but  up- 
on this  part  of  the  cafe  there  is  fimething  remarkable, 
which  I  perfeftly  remember,  and  appears  by  notes  which 
I  then  took  in  court  on  the  back  of  my  brief.  The 
caufe  was  heard  on  the  appeal  and  fupplemenial  bill  on  a 
Saturday,  the  regular  day  for  appeals.  Then  his  Lord- 
fliip declared  the  opinion  I  have  mentioned,  and  faid  he 
would  not  then  pronounce  his  decree,  but  confuier  till 
Monday.  On  Monday  he  faid  he  had  looked  into  the  cafe 
of  Lifle  and  Gray,  and  that  it  was  indeed  a  very  ftrong 
cafe.  And  -he  feemed  to  be  lefs  clear  in  his  opinion,  as 
to  the  point  of  law  on  the  limitation  of  the  legal  eftate, 
than  he  was  the  day  before;  but  as  the  fuppkmenfal  bill 
had  brought  a  new  title  to  the  plaintiff  in  the  caufe,  l,e 
did  not  ftay  to  give  it  any  further  confideration,  but  af- 
firmed the  decree  as  to  the  fettlementof  the  truft  eftate  j 
and  as  to  the  deeds  and  writings  concerning  the  title  of 
Great  Bentley,  he  reverfed  that  part  of  the  decree  at  the 
Rolls,  and  ordered  them  to  be  delivered  to  the  plaintiff: 
But  it  is  very  obfervable  he  took  care  to  cxprefs  in  his 
decree,  that  his  diredion  is  founded  on  the  fupplcmenlal 
bill,  and  fo  it  appears  by  the  regifter's  book. 

This  looks  as  if  he  had  a  mind  to  avoid  any  de- 
cifion  of  this  point  upon  the  will,  and  the  record  of 
the  decree  makes  it  no  decifion. 

However  fince  the  cafe  of  Coulfon  and  Coulfon  I  will 
urge  the  cafe  of  Papillon  and  Voyce  no  further  than  as  an 
authority  (and  fo  far  it  is  a  great  ine)  that  upon  a  truft 
eftate  created  by  a  will,  a  devife  fo  penned  ought  to  re- 
ceive this  conftruftion,  and  the  court  to  diiefl  a  convey- 
ance accordingly.  And  in  this  the  court  was  clearly 
warranted  by  former  precedents.  Lenard  conixz  The  Earl 
of  Suffex.     2  Vern.  256. 

The  Countefs  of  Sheppey  {int.  al.)  devifed  her  rea}  and 
perfonal  eftate  to  Sir  Charles  Cotterell  and  others,  and 
their  heirs  for  payment  of  debts  and  legacies,  and  after  to 
fettle  what  fliould  remain  unfold,  one  moiety  thereof  to 
her  fon  Henry,  and  the  heirs  of  the  body,  by  a  fecond 
wife,  and  in  default  of  fuch  ifluc  to  her  fon  Francis  and 
the  heirs  of  his  body,  with  remainders  over  ;  taking  fpe- 
cial  care  in  fuch  fettlement,  that  it  never  be  in  the  pow- 
er of  either  of  my  fons  Francis  or  Henry  to  dock  the  in- 
tail  of  either  of  the  faid  moieties  given  them  as  aforefaid, 
during  their  or  either  of  their  life  or  lives.  And  Whe- 
ther Francis  and  Henry  were  intitled  to  have  an  eft:,ite- 
tail  conveyed  to  them,  or  only  an  eftate  for  life,  was 
the  queftion  ;  the  defendant  the  Lord  Sujfex  having  pur- 
chafed  from  Henry  and  his  younger  brother  who  was  the 
plaintiff's  father.  Upon  the  hearing  of  the  caufe,  my 
Lord  CoiLper  declared,  that  the  fons  muft  be  made  only 
tenants  for  life,  and  fliould  not  have  an  eftate-tail  con- 
veyed to  them,  but  their  eflate  for  life  fhou'd  be  without 
impeachment  of  wafte,  becaufe  here  an  eftate  is  not  ex- 
ecuted but  only  executory,  and  therefore  the  intent  and 
meaning  of  the  teftatrix  is  to  be  purfucd :  She  has  de- 
clared her  mind  to  be,  that  her  fons  fhould  not  have  in 
their  power  to  barr  their  children  ;  which  they  would 
have  if  an  eftate-tail  was  to  be  conveyed  to  them  ;  but 
had  fhe  by  her  will  devifed  to  fons  an  eftate  tail,  the  lawr 
muft  have  taken  place,  arid  they  barred  their  iflue,  not- 
withftanding  any  fubfequent  claufe  or  declaration  in  the 
will,  that  they  flioulJ  not  have  power  to  dock  the  in- 
tail 
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upon  this  cafe  I  wlil  only  make  this  obfervation 
agreeably  to  my  Lord  Cowper's  opinion,  that  if  in  this 
will  the  devife  had  been  of  a  legal  eflate  in  lands,  with 
fuch  a  claim  accompanying  it :  Taking  fpecial  care  in 
fuchfettUment,  &c.  the  fons  muft  have  been  tenants  in 
tail,  and  that  claufe  have  had  no  operation;  and  yet 
upon  a  truft  in  equity,  it  governed  the  vvhole,  as  a  de- 
monftration  of  the  teftatot's  intention,  and  turned  them 
into  tenants  for  life.  I  think  it  Vi^ill  be  difficult  to  (hew 
why  the  devife  in  the  will  now  in  queftion  to  truftees 
to  preferve  contingent  remainders  will  not  have  the  fame 
operation. 

Another  great  authority  to  this  purpofe,  is,  the  cafe 
of  Sir  J.  Hobart  and  the  Earl  of  Stamford^  decreed  alfo 
by  my  Lord  Coivper,  19th  December  1 709,  and  affirmed 
in  the  Houfe  of  Lords.  I  muft  fpend  a  little  time  in 
dating  this  cafe  particularly,  becaufe  I  have  feldom  found 
it  corredly  flated,  or  the  determination  explained  in  its 
proper  force. 

Mr.  Serjeant  Maynard  by  his  will  devifed  his  eflate  to 
truflees  and  iheir  heirs,  to  the  ufe  of  them  and  their 
heirs,  upon  feveral  trufls,  viz.  That  the  truftees  (after 
the  death  of  bis  wife)  fliould  convey  part  thereof  to  the 
ufe  of,  and  in  truft  for  Sir  Hen.  Hobart  and  Eliz,  his 
wife  (the  teftator's  grand-daughter)  for  their  lives,  and  the 
life  of  the  furvivor  ;  the  remainder  to  the  firft  fon  of  the 
faid  Eliz.  for  99  years,  if  he  fliall  fo  long  live,  remainder  to 
the  heirs  male  of  the  body  of  fuch  firft  fon  ;  remainder 
to  all  and  every  the  fons  of  Eliz,  for  99  years  fif  they 
refpeflively  fo  long  fhall  live) ;  the  remainder  to  the 
heirs  male  of  every  of  them,  to  take  not  jointly  but  fuc- 
celfively  ;  the  fons  to  take  the  term  of  99  years,  with 
immediate  remainder  to  his  faid  heirs  male ;  remainder 
to  Mary  Maynard  his  other  grand-daughter  (afterward 
Countefs  of  Stamford)  for  her  life,  with  remainder  to  all 
and  every  her  fons  for  fuch  like  term  of  99  years,  with 
remainders  to  the  heirs  male  of  the  body  of  every  fuch 
fon. 

He  further  willed,  that  the  other  part  of  his  eftate  fliould 
by  advice  of  the  counfel  be  conveyed  to,  or  to  the  ufe 
of  Mary  Maynard  for  life,  without  impeachment  of 
wafte,  and  after,  remainder  to  all  and  every  her  fon  and 
fons  for  99  years,  (if  fuch  fon  or  fons  fhall  fo  long  live) 
with  feveral  remainders  to  the  heirs  male  of  the  body  of 
every  fuch  fon ;  they  and  all  the  heirs  male  of  their  bo- 
.  dies  to  take  fucceffively  ;  each  fon  to  take  the  faid  term, 
with  remainder  immediately  to  his  faid  heirs  male ;  and 
after  the  determination  of  the  faid  eftates  and  failure  of 
fuch  heirs  male  of  their  refpe<Stive  bodies,  the  remainder 
thereof  to  his  other  grand-daughter.  Lady  Hobart  and 
her  fons,  with  the  like  terms  and  remainders  ;  the  re- 
mainder of  all  the  eflate  to  truftees  and  their  heirs,  during 
the  life  and  lives  of  Sir  Hen.  Hobart  and  dame  Eliz.  his 
wife  and  of  the  Countefs  of  Stamford,  to  preferve  con- 
tingent eftates,  and  to  no  other  ufe  or  purpofe. 

Mr,  Se.jeant  .Mynari  died  :  feveral  fuits  arofe  about 
his  will  ;  and  in  1694  a  private  afl  of  parliament  was 
made  dire£fing  that  his  real  eftate  fhould  go  to,  and  ba 
enjoyed  by,  fuch  perfons  for  fuch  ejiates  and  under  fuch  U- 
mitationSy  as  were  mentioned  in  the  will.  This  aft  was 
no  other  wife  material  than  as  it  let  in  two  terms  of  99 
years  for  the  benefit  of  the  Earl  of  Stamford  and  Sir  Hen. 
Hobart,  if  they  fhould  (o  long  live  (in  cafe  they  fliould 
furvive  their  wives),  in  the  refpedive  parts  of  the 
eftate. 

Sir  Hen.  Hobart  and  his  lady  died,  and  left  Sir  John 
Hobart  (now  Earl  of  Buckingham)  their  only  fon,  an  in- 
fant, who  brought  his  bill  to  have  a  conveyance  exe- 
cuted by  the  truftees  purfuant  to  the  will  and  ad  of  par- 
liament, i^Jan.  1707.  Lord  Cowp^r  decreed,  that  the 
truftees  fhould  execute  conveyances  accor.ding  to  the  will 
and  words  of  the  a£l  of  parliament,  and  referred  it 
to  a  Mafter  to  fettle  the  conveyances.  The  Mafter  made 
his  report  whereby  he  allowed  the  draught  of  a  convey- 
ance in  general  words,  referring  to  the  will  and  a£l  of 
{parliament,  thus :  "  To  convey  the  premifTes  to  Mr. 
Clayton  and   Mr.  Carter  and    their  heirs,  habendum,  to 
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them  and  their  heirs,  to  the  feveral  ufe?,  intents  and  pur- 
pofes  in  the  plaintiff's  will  and  aft  limited,  exprcfTcl  and 
declared."  To  this  report  and  draught  Sir  John  Hobart 
excepted,  that  the  premifTes  ought  at  leaft  to  have  been 
limited  to  the  ufe  of  Clayton  and  Carter,  and  their  heirs, 
and  only  in  truft  for  fuch  perfon  and  perfons,  and  lor  fuch 
eftate  and  eftates,  as  are  in  and  by  the  faid  will  and  aft  of 
parliament  limited,  whereby  the  legal  eftate  nrght  be 
vefted  in  the  faid  truftees,  for  the  better  prefervaion  of 
the  contingent  limitations,  which  otherwife  (  as  the 
draught  was  prepared)  were  liable  to  be  deftroyed,  and 
the  teftator's  intent  plainly  defeated,  19  December  1709, 
the  matters  of  this  exception  were  argued  before  my  Lord 
Cowper,  who  made  this  order  :  He  declared,  that,  "  In 
matters  executory,  as  in  cafe  of  articles,  or  a  will,  direft- 
ing  a  conveyance,  where  the  words  of  the  articles  or 
will  are  improper  or  informal,  the  court  will  not  direft  a 
conveyance  according  to  improper  or  informal  expreflions 
of  the  articles  or  will ;  but  will  order  the  conveyance  or 
fettlement  to  be  made  in  a  proper  and  legal  manner,  fo 
as  may  beft  anfwer  the  intent  of  the  parties ;  and  as  the 
cafe  is,  his  Lordftiip  conceived  the  intent  of  the  will  to 
be,  that  the  eftate  fhould  be  fecurcd,  as  far  as  the  rules 
of  law  will  admit,  to  the  ifTues  male  of  the  refpeftivede- 
vifees,  before  the  crofs  remainders  fliall  take  place,  and 
that  it  was  defigncd  to  be  as  ftrift  a  fettlement  as  poflible 
by  law  :"  His  Lordftiip  did  therefore  order,  that  in  the 
faid  conveyance,  where  any  part  of  the  eftate  was' limited 
in  ufe  to  the  plaintiff  Sir  John  Hobart  for  99  years  (if  he 
fhall  fo  long  live),  there  be  a  limitation  over  to  truftees 
and  their  heirs  during  his  life,  to  preferve  the  contingent 
ufes  in  remainder,  and  then  to  the  firft  and  other  fons  of 
Sir  J.  Hobart  in  tail  male  fucceffively  :  And  w'rere  any 
part  of  the  eftate  is  limited  to  the  Countefs  of  Stamford, 
for  life,  and  then  to  the  Earl  of  Stamford  for  99  years 
(if  he  fo  long  livej,  that  there  be  a  limitation  alfo  over 
to  truftees  and  their  heirs  during  the  lives  of  the  faid  Earl 
and  Countefs,  and  the  furvivor  of  them,  to  piefcrve  the 
contingent  ufes  in  remainder,  and  then  to  the  firft  and 
every  other  fon  of  the  Countefs  of  Stamford  and  the 
heirs  male  of  the  body  of  fuch  firft  and  every  other  fon, 
and  then  to  the  right  heirs  of  Sir  John  Maynard;  which 
right  heirs  were  the  Countefs  oi' Stamford  and  Sir  John 
Hobart.  This  is  the  order  which  v/as  affirmed  by  the 
Houfe  of  Lords  upon  the  appeal. 

It  may  be  worth  while  to  ftop  a  little  to  obferve  upon 
this  cafe,  ift.  Both  this  court  and  the  Houfe  of  Lords 
conftrued  the  words  Heirs  male  of  the  body  of  the  firfi  fon 
of  my  Lady  Hobart  in  the  fenfe  of  the  firft  and  every 
other  fon  of  fuch  firft  fon. 

2dly,  Taking  the  limitation  as  it  ftood  in  the  will,  and 
reducing  the  words,  or  even  the  ftrift  legal  operation  of 
thofe  words,  into  a  conveyance  by  deed,  the  limitation  to 
the  heirs  male  of  the  body  of  fuch  firft  fon  was  void  in 
law  ;  for  the  eftate  limited  to  fuch  firft  fon  was  for  99 
years  only,  and  not  a  freehold,  and  confequently  could 
not,  within  the  doftrine  of  Shelly's  cafe,  unite  with  the 
limitation  to  the  heirs  male  of  his  body  ;  and  by  way  of 
contingent  remainder.  It  could  not  be  good,  becaufe 
there  was  no  eftate  of  freehold  to  fupport  it.  From  hence 
it  followed  necefTarily,  if  thofe  words  had  been  inferted 
in  a  conveyance,  the  freehold  and  inheritance  muft  at  law 
have  vefted  in  the  coheirs  of  Sir  John  Maynard;  and  yet 
the  court  made  good  the  whole  by  inferting  an  eftate  to 
truftees  to  preferve  contingent  remainders. 

3dly,  The  private  aft  of  parliament  did  not  direft  any 
limitation  to  truftees,  to  preferve  contingent  remainders 
after  the  eftate  to  the  Earl  of  Stamford  for  99  years,  if 
he  fhould  fo  long  live,  and   yet  that  was  alfo  direfted. 

4thly,  Mr.  Serjeant  Maynard  had  inferted  an  exprefs 
claufe  in  his  will,  direfting  truftees  to  fupport  contin- 
gent remainders  after  the  devifes  for  life  to  Sir  7.  Ho- 
bart, Lady  Hobart  and  the  Countefs  of  Stamford;  and 
therefore  it  might  have  been  argued,  and  undoubtedly  was 
fo,  that  where  the  teftator  intended  fuch  an  eftate  to  pre- 
ferve contingent  remainders,  he  had  inferted  it,  and  confe- 
quently where  he  had  omitted  it,  h«  did  not  intend  it 
9  ^'^  fliould 
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fllould  be  done:  Further,  t*e  will  concluded  with  ne- 
gative   words,    and  to  m   other   ufe   or  purpofe   whatjo- 

'^This  is  a  much  more  plaufible  objeaion,  than  what  is 
drawn  in  the  prefent  cafe  from  the  diflrerent  pennmg  of  the 
dcvifc  of  the  other  moiety  to  the  after-born  fons  of  Rlrs. 
Sptncer,  and  yet  it  did  not  prevail  agamft  the  teftator  s 
governing  intention  to  make  a  flria  fettlement.  Thefe 
cafes  were  precedent  to  that  of  P^pUlon  and  Foyce,  but 
that  authority  has  been  followed  by  others  fubfequent. 

JJhlon  and  jfjhton  \^  November  1734,  before  bir /o/. 
yehll  M  R.  Jof.  Ajhton  by  his  will  gave  12,000/.  m 
money,  and  6000/.  in  S.S.  annuities  to  truftees,  intruft  as 
foon  as  conveniently  might  be  after  his  death,  to  fell  the 
fame  and  lay  out  the  money  in  a  purchafe  of  lands  of  in- 
heritance to  be  conveyed  to  Geo.  Jof.  Ajbton  for  life, 
and  after  his  death  to  the  'xjue  of  hh  body  lawfully  begot- 
ten, and  for  want  of  fuch  ifTue,  to  his  nephew  H.«ry 
Alhton  in  fee.  Geo.  Jof  Ajhton  brought  his  bill  for  a 
performance  of  this  truft ;  at  the  hearing  of  the  caufe  one 
queftion  was,  what  eftate  the  plaintifF  ought  to  take  m 
the  lands  to  be  purchafed,  whether  for  life  only  or  in 
tail ;  for  it  was  infifted  on  his  part,  that  if  it  had  been 
a  devife  of  the  lands  he  would  have  been  clearly  tenant 
in  tail ;  and  the  truft  ought  to  receive  the  fame  coti- 
ftruaion.  But  the  court  held,  he  ought  to  be  made 
tenant  for  life  only  of  the  lands  to  be  purchafed,  and  de- 
creed that  they  fliould  be  conveyed  to  the  plaintift  for 
life,  with  remainder  to  truftees  to  preferve  contingent 
remainders,  with  remainders  to  his  firft  and  other  fons  m 
tail  general,  with  remainders  to  his  daughters  m  tail,  as 
tenants  in  common,  and  not  as  joint-tenants,  with  crofs 
remainders  between  them,  remainder  in  fee  to  the  defen- 
dant H.  Ajhton. 

This  decree  has  ftood  without  bemg  appealed  from ; 
but  here  I  muft  take  notice,  that  the  words  of  limita- 
tion are  iffue  of  his  body,  and  not  heirs  of  his  body,  as  in 
the  prefent  cafe;  Bat  it  has  been  eftablithed  ever  fince 
the  cafe  of  King  zad  Melling,  that  in  a  will  the  words 
ifue  of  the  body  arc  as  ftrift  proper  words  of  limitation,  as 
heirs  of  the  body,  and  equally  give  an  eftate-tail  in  lands 
legally  devifed,  and  fo  it  undoubtedly  would  have  been 
the  cafe  of  Ajhton  and  Ajhton,  if  it  had  been  a  devife  of 
the  lands :  What  changed  that  conftruaion  in  the  cafe 
of  Backhoufe  and  JVells  was  the  word  only,  which  im- 
ported a  negative.  ...  c  rrr  l  j 
The  next  cafe  I  (hall  mention  is  that  of  Withers  and 
Allgoody  decreed  by  Lord  ralbot,  4  7«b  1735-  I  f  ^'l 
take  it  from  the  Regifter's  book,  and  it  was  this : 
Ifaac  Allgood,  being  feifed  of  fome  ground  rents  in  fee 
and  of  a  certain  term  for  years  in  houfes,  by  deed  dated 
loth  February  1714,  conveyed  the  fame  to  truftees,  to 
hold  fuch  part  of  the  premiflTes  as  was  freehold  to  the 
ufe  of  the  truftees  and  their  heirs,  and  fuch  part  as  was 
reafehold  to  the  truftees,  their  executors  and  admimftra- 
tors,  upon  truft,  that  they  (hould  apply  the  rents  of  the 
premiffes  and  the  benefit  of  redemption  thereof  to  the 
plaintifF  Hannah  Withers  for  life,  and  after  her  death  to 
the  heirs  of  the  body  of  the  plaintifF  Hannah  Withers,  and 
o{  Ifaac  Allgood,  fince  deceafed,  and  of  Hannah  Glafs  and 
Mary  Allgood  and  to  their  heirs,  executors,  adminiftrators 
and  affigns,  during  the  continuance  of  the  eftate  in  the 

^^  After  the  teftator's  death,  Hannah  Withers  jointly  with 
her  huft)and,  brought  her  bill  for  a  redemption  of  certain 
mortgages  which  were  upon  the  premiffes  devifed,  and 
for  a  performance  of  the  trufts  of  the  will.  At  the  hear- 
ing of  the  caufe,  one  queftion  was,  what  eftate  the  plain- 
tiff Hannah  took  in  her  ftiare  of  the  premifies  by  virtue 
of  this  truft,  whether  for  life  or  in  tail  ;  and  upon  ar- 
gument my  Lord  Talbot  was  of  opinion  that  flie  took  on- 
ly an  eftate  fcr  life,  and  has  declared  it  in  his  decree  in 
thefe  wore.'::  "  That  the  plaintiff' Hinmh  Withers  is 
intitled  to  the  equity  of  redemption  of  the  freehold  and  leafe- 
hold  premiffes  comprized  in  the  deed  of  trujl,  during  her  life." 
Accordingly  he  decreed  the  redemption  10  her  as  tenant  for 
life  with  proper  provifions  for  fecuring  the  principal 
money  upon  the  remainders  of  inheritance  in  the  eftate, 
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and  for  keeping  down  the  intereft  during  her  life,  out  of 
the  rents  and  profits. 

You  obferve  in  this  cafe  the  woi-ds  are  heirs  of  the  body, 
and  yet  were  held  to  be  words  of  purchafe.  1  am  fenft- 
ble,  that  it  has  been  endeavoured  to  be  diftinguiflied  by 
faying,  that  here  the  heirs  of  the  body  of  Hannah  Withers 
were  joined  in  the  devife  with  other  perfons  who  clearly 
muft  take  by  purchafe  by  way  of  remainder,  and  that 
{hewed  the  donor's  intent,  that  they  fliould  all  take  in 
the  fame  manner  by  purchafe.  But  what  does  that  a- 
mount  to?  only  that  a  plain  indication  of  the  teftator's 
intention  will  change  thofe  words  from  words  of  limita- 
tion of  eftate  into  words  of  purchafe,  which  is  all  that  is 
contended  for  in  the  cafe  now  in  judgment.  For  this 
argument  was  not  conclufive,  nor  did  create  any  abfo- 
lute  neceflity  to  make  them  words  of  purchafe  ;  fince,  if 
it  had  been  a  grant  of  a  legal  eftate,  Hannah  Withers 
muft  have  taksn  one  fourth  part  of  the  inheritance  as 
tenant  in  tail,  and  the  other  three-fourths  have  gone  af- 
ter her  deceafe  to  the  grantees  in  remainder.  In  a  report 
which  I  have  feen  of  this  cafe,  my  Lord  Talbot-k\i  ex- 
prefsly,  that  the  rule  of  law  is  not  fo  ftria  as  to  con- 
troul  the  intent  of  the  party  where  plain. 

The  laft  authority  which  i  fhall  cite  under  this  head,  is 
that  of  my  Lord  and  Lady  Glcnorchy  and  Bofville,  which 
was  decreed  by  Lord  Talbot  in  Hill.  1733. 

Sir  Thomas  Perjhall  by  will  devifed  his  eftate  to 
truftees  and  their  heirs,  upon  truft,  until  his  grand-daugh- 
ter Arabella  Perjhall  (houid  marry  or  die,  to  receive  the 
rents  and  profits,  and  to  pay  her  ic"  /.  per  ann.  for  main- 
tenance, and  as  to  the  refidue,  to  pay  his  debts  and  lega- 
cies, and  after  payment  thereof,  then  in  truft  for  his  faid 
grand-daughter,  and  upon  further  t/uft,  that  if  (he  mar- 
ried a  proteftant  of  the  church  of  England,  and  fhould  be 
of  the  age  of  twenty-one  years,  or  if  under  that  age, 
and  fuch  marriage  ftiould  be  with  the  confent  of  her 
aunt,  then  to  convey  the  eftate  with  all  convenient  fpeed 
after  fuch  marriage,  to  the  ufe  of  the  faid  Arabella  for 
life,  without  impeachment  of  wafie,  voluntary  wafte  irt 
houfes  excepted  ;  remainder  after  her  death  to  her  huf- 
band  for  life;  remainder  to  the  iflue  of  her  body,  with  re- 
mainder over;  and  upon  further  truft,  if  the  faid  Ara- 
bella died  unmarried,  then  to  the  ufe  of  the  faid  Arabella 
for  life,  remainder  to  the  fon  of  his  other  grand-daugh- 
ter Frances  Ireland,  and  the  heirs  of  her  body,  with  fe- 
veral  remainders  over ;  and  upon  further  truft,  that  if 
Arabella  fhould  marry  not  according  to  the  direaions  of 
his  will,  then  upon  fuch  marriage  to  convey  the  eftate  to 
truftees,  as  to  one  moiety  thereof,  to  the  ufe  of  Arabella 
for  life,  remainder  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  her  firft  and  every  other  fon  be- 
ing a  proteftant  in  tail,  with  fevcral  remainders  over ; 
and  the  other  moiety  to  the  fon  of  his  grand-daughter 
Ireland  in  like  manner. 

The  teftator  died,  and  Arabella  now  Lady  Glenercby 
attained  her  full  age.  Upon  a  treaty  of  marriage  with 
Lord  Glenorchy,  fhe  obtained  a  conveyance  from  one  of 
the  truftees  to  herfelf  for  life,  remainder  to  her  intended 
hufband  for  life  ;  then  to  the  heirs  of  her  body  ;  but  the 
defendant  Bcfvile  one  of  the  truftees,  who  was  alfo  a 
remainder  man,  refufcd  to  convey.  However  (he  hav- 
ing by  this  conveyance  a  legal  eflate-tail  in  one  moiety^ 
and  an  equitable  eftate  in  the  other,  fufFered  a  recovery  to 
the  ufe  of  herfelf  in  fee,  and  in  1730  married  my  Lord 
Glenorchy,  who  made  a  confiderable  fettlement  upon  her. 
As  to  her  own  eftate,  flie  covenanted  to  fettle  it  upon 
her  hufband  and  herfelf  for  life,  remainder  to  the  nrft 
'  and  every  other  fon  of  that  marriage  in  tail  male,  and 
upon  failure  of  fuch  iifue  to  the  furvivor  of  the  hufband 
and  wife  in  fee.  The  bill  was  brought  to  have  a  con- 
\,  veyance  of  one  moiety  nl  the  truft  efface  from  Mr,  Bef' 
ville  to  the  ufes  declared  in  the  marriage  articles ;  and  the 
principal  queftion  at  the  hearing  of  the  caufe  was,  whetbeif 
by  virtue  of  this  will  Lady  Glenorchy  was  entitled  to  be 
tenant  in  tail  or  for  life  only.  The  cau/e  came  on  firll 
'  before  my  Lord  King,  who  took  time  to  advife,  and  td 
have  the  opinion  o!  the  Judges  ;  afterward  it  came  on 
b*fore  my  Lord  Taibot,  who  after  long  argument  and  deli» 
I  berate 


W     I     L 

t  Me  confideration  heVi,  that  (he  was  intitled  only  to 
an  eftate  for  life  with  remainder  to  her  hufband  for  life, 
with  remainder  to  truftees  to  preferve  contingent  ufes, 
with  remainder  to  her  firft  and  every  other  fons  in  tail, 
with  remainders  to  her  daughters  in  tail,  with  other 
remainders  over :  And  decreed  a  fettlement  accord- 
ingly. 

Notwithftanding  this,  he  held,  that  according  to  the 
cafe  of  King  and  Melling,  the  words  ijfue  of  the  body  were 
as  properly  words  of  limitaion  in  the  will,  as  the  words 
ht'in  of  the  body  ;  and  that  if  this  had  been  a  devife  of  a 
legal  eftate,  Lady  Glenorchy  would  have  been  tenant  in 
tail  ;  but  that  it  being  a  truft  circumftanced  as  that  was, 
he  was  at  liberty  to  make  a  different  conftruftion  to 
comply  more  ftriflly  with  the  teftator's  intention.  I 
cite  this  cafe  at  prefent  merely  as  another  authority 
in  general,  that  the  word  ij[ue,  tho'  admitted  to  have 
the  fenfe  of  the  words  hein  of  the  body,  was  conftrued  as 
a  word  of  purchafe,  to  comply-  with  the  teftator's  in- 
tention ;  and  I  fhall  refetve  to  my  next  head  that 
part  of  my  Lord  Talkt's  reafoning  which  turns  upon 
trujis  executed,  and  truft s  executory,  which  has  been  fo  much 
infifted  on  for  the  plaintiff. 

But,  before  I  quit  this  precedent,  I  muft  obferve,  there 
were  confiderable  arguments  arifing  upon  the  penning  of 
Sir  Thomas  Perjhairs  will,  to  rebut  the  fuppofed  inten- 
tion to  make  Lady  Glenorchy  only  tenant  for  life  in  cafe 
flje  married  according  to  the  diredlions  of  this  will, 
which  (he  had  done  :  for  in  the  other  event  of  her  not 
marrying  according  to  the  direflion  of  his  will,  he  had 
direSed  one  moiety  of  the  eftate  to  be  conveyed  to  her 
for  life,  with  remainders  to  truftees  to  preferve  contin- 
gent remainders,  with  remainder  to  her  firft  and  every 
other  fon,  being  a  proteftant  in  tail,  whereas  in  the  other 
cafe  it  was  barely  limited  to  her  for  life,  then  to  her 
bulband  for  life,  and  then  to  the  iJfue  of  her  body  gene- 
rally. 

From  hence  it  appeared,  that  the  maker  of  this  will 
J:new  the  diiference  between  a  general  limitation  in  tail, 
and  a  ftri«fl  fettlement,  and  knew  alfo  how  and  in  what 
place  properly  to  infert  truftees  to  preferve  contingent 
remainders,  when  he  intended  it.  This  furnifhed  a  much 
fironger  objeflion  than  that  which  is  drawn  in  the  prefent 
cafe  from  the  limitation  of  the  other  noiety  to  the  after- 
born  fons  of  Mrs.  Spencer  ;  and  yet  it  did  not  prevail  to 
fopport  the  legal  conftruftion  of  the  words  againft  the 
ihanifeft  general  intention  of  the  teftator. 

3dly,  This  cafe  naturally  leads  me  to  the  third  and 
hft  queftion.  Whether  there  is  any  particular  fettled 
rule  or  determination  of  this  court,  which  will  ftand  in 
the  way  and  prevent  the  teftator's  intention  from  taking 
effea. 

And  under  this  head  I  told  you,  I  propofed  ts  confider 
the  diftinftion  between  trujis  executed  and  trujis  execu- 
tory. 

For  the  plaintiff,  it  has  been  objefted,  that  two  parti- 
cular fettled  rules  ftand  in  the  way.  ift.  That  altho'  in 
decreeing  an  execution  of  marriage  articles,  entered  in- 
to for  valuable  confiderations,  the  court  in  order  to  render 
the  contrafl  of  the  parties  effedual,  will  make  fuch  a 
conftru<Slion  as  is  contended  for  by  the  defendants :  Yet 
upon  a  will,  under  which  all  the  parties  claim  voluntarily, 
the  words  deviling  a  truft  eftate  muft  be  taken  as 
they  are,  and  the  court  is  not  at  liberty  to  depart  from 
them. 

2dly,  That  even  in  the  cafe  of  wills  there  is  a  dif- 
ference eftabliflied  between  trujis  executed  inA  trujis  execu- 
itry.  That  for  inftance.  Where  the  devife  is  to  the  ufe 
of  A.  and  his  heirs  in  truft  for  B.  and  his  heirs  or  iffue 
of  his  body,  that  is  a  truji  executed,  and  the  court  can- 
not vary  the  words;  but  where  the  devife  is  to  ji.  and 
his  heirs,  upon  truft  to  convey  the  eftate  to  B.  and  the 
heirs  or  IflTue  of  his  body,  that  is  a  truJi  executory :  and 
the  court  has  a  greater  latitude  to  mould  and  frame  it  fo 
as  lb  anfwer  his  intention. 

The  leading  authority  to  fupport  the  firft  objeflion  is, 
that,  of  Bab  and  Coleman  decreed  by  Lord  Coicper  26th 
Jily  1708,  and  afterward  by  a  rehearing  by  Lord  Bar- 
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court,  "28  April  17 11,  RegiJier  book  17  TO,  Lib,  a,  309. 
Reported  2  Vern.  670.  i  P.  Will.  142.  Ih  fupport  of 
the  latter  objeftion,  feveral  cafes  have  been  argued,  ift, 
I  will  confider  the  firft  objection  in  the  firft  place. 

It  is  very  true,  that  a  diff^erence  has  been  allowed  be- 
tween the  conftrudion  of  marriage  articles  for  valuable 
confiderations,  and  of  trufts  in  wills,  notwithftanding  it 
has  been  admitted,  that  the  intention  of  the  party  ought 
to  prevail  in  both.  For  this  reafon  it  is,  that  you  ob- 
ferve I  have  not  cited  any  one  cafe  arifing  upon  articles 
for  valuable  confiderations.  But  I  beg  leave  to  deny  the 
propofitioii  that  has  been  laid  down,  that  becaufe  under  a 
will  all  the  parties  claim  as  volunteers,  therefore  the 
words  devifing  a  truft  eftate  muft  be  taken  as  they  are, 
and  the  court  cannot  depart  from  them.  There  is  a 
multitude  of  authorities  in  this  court  to  the  contrary  ; 
fevtfral  of  which  I  have  cited  already,  and  it  muft  of  nc- 
ceflity  be  fo.  For,  as  the  court  is  in  moft  of  thofe  cafei 
bound  to  decree  a  conveyance  of  the  legal  eftate,  if  it 
(hould  infert  in  the  conveyances  the  very  fame  words  of 
limitation,  which  are  found  in  the  will,  they  would  ve- 
ry often  have  a  drlFerent  operation  in  a  deed,  and  carry 
a  different  eftate,  from  that  given  by  the  will.  There 
are  various  cafes  of  this  fort  j  but  to  put  one  plain  inftance 
inftead  of  many  : 

The  word  tjfut  in  a  will  is  generally  and  properly  a 
word  of  limitation  of  eftate;  but  in  a  deed  it  is  alvuayt 
a  word  of  purchafe,  and  muft  operate  accordingly. 
What  then  follows  from  hence  ?  The  court  muft  in  all 
fuch  cafes  make  a  conftru(3ion  of  the  words  of  the  will 
according  to  the  intention  of  the  teftator;  which  a- 
mounts  to  this,  that  they  are  bound  to  depart  from  the 
very  words  in  order  to  comply  with  the  teftator's  intent 
appearing  in  the  will  {i.  e.)  upon  the  whole  frame  and 
texture  of  the  will. 

I  will  now  examine  the  cafe  of  Bale  and  Coleman  a 
little  particularly.  IVilliam  Howell  by  his  will  dated  i 
June  1702,  devifed  to  William  Coleman,  Elizabeth.  Bale^ 
William  Began,  and  John  Legafnill  and  their  heirs,  all  his 
manors  and  lands,  to  the  intent  that  they  (hould  by  fale 
or  leafing,  pay  his  debts,  and  the  refidue  of  the  premifleS 
to  the  fame  four  perfons  and  their  heirs,  equally  to  be  di- 
vided between  them.  By  a  codicil  dated  the  loth  of  the 
fame  June  1707,  the  teftator  declared  his  will  to  be,  after 
his  debts  paid,  and  dividend  made  of  the  remainder  of  the 
premifl"es,  that  notwithftanding  the  exprefs  words  of  his 
will  to  Elizabeth  Bale,  her  heirs  and  afligns  for  ever,  his 
meaning  was,  that  fuch  part  as  (hould  fall  to  the  (hare 
of  Eliz.  Bale,  (hould  be  and  remain  to  Eltz.  Bale  for  her 
life,  with  a  power  to  make  leafes  for  99  years,  determi- 
nable on  three  lives,  and  after  her  death  to  the  plaintiff 
Chrijiopher  Bale  her  fon  for  life,  with  like  power  to 
make  leafes,  remainder  to  the  heirs  male  of  his  body, 
lawfully  to  be  begotten,  and  for  default  of  fuch  ilTue,  to 
Coleman  and  Bogan,  and  their  heirs,  equally  to  be  divided 
between  them.  Chrijiopher  Bale  the  fon  of  Eliz.  was 
plaintiff  in  the  caufe,  and  the  defendant  Coleman  infifted 
he  ought  only  to  have,  by  the  conveyance  to  be  executed, 
an  eftate  for  life  limited  to  him,  with  remainder  to  hit 
firft  and  every  other  fons  and  the  heirs  male  of  the  bo- 
dies of  fuch  fons  fucceflively,  with  remainder  to  the  de- 
fendants Coleman  and  Bogan  and  their  heirs. 

Upon  the  hearing  of  this  caufe  before  Lord  Cowper  in 
1708,  he  was  of  that  opinion,  and  decreed  that  there 
(hould  be  a  partition  of  the  refidue  of  the  eftate ;  and 
that  the  (hares  (hould  be  conveyed  in  this  manner, 
viz.  one  fourth  to  the  defendant  Coleman,  two  fourths  to 
the  defendant  Bogan  (John  Legafnill  being  only  a  truftee 
for  himj  and  the  remaining  fourth  to  defendant  Eliz. 
Bale  the  plaintiff's  mother;  that  this  laft  fourth  part 
(hould  be  fettled  to  the  ufe  of  Eliz.  Bale  for  life,  with 
a  power  of  leafing ;  and  after  her  deceafe  to  the  plaintiff, 
Chrijiopher  Bale,  her  fon  for  life,  with  the  like  power 
of  leafing,  and  after  his  deceafe,  to  the  firft  and  every 
other  fon  of  his  body,  and  the  heirs  male  of  the  body  of 
every  fuch  fon  fucceflively  ;  and  for  default  of  fuch  iffue, 
to  the  defendants  Coleman  and  Bogan,  aiid  their  heirs  as 
tenants  in  common. 
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If  it  had  refted  here,  this  decree  had  been  a  clear  au- 
tliority  for  the  defendants  in  this  caufe;  bat  Bale  and 
Coleman  was  relieard  before  Lord  Harcourt  in  April  171 1, 
who  was  of  a  different  opinion,  and  ordered,  that  my 
Lord  Comperes  decree,  fo  far  as  it  direfled  a  conveyance 
of  the  iaft  fourth  part  to  the  firfl  and  every  other  fon  of 
Chrijhpher  Bale,  ihould  be  reverfed,  and  inftead  thereof, 
it  (hould  be  conveyed  after  the  death  of  Chrijhpher  Bale, 
to  the  ufe  of  the  heirs  male  of  the  body  of  the  faid  Chrif- 
tipher  Bale,  and  for  default  of  fuch  ifTue  to  the  ufe  of 
Coleman  and  Bogan  and  their  heirs  as  tenants  in  common. 
In  this  decree  my  Lord  Harcourt  has  caufed  his  reafons  to 
be  very  minutely  entered,  and  from  them  the  plaintiff's 
counfel  have  argued  more  than  from  the  judgment  itfelf. 
The  declarations  are  thefe  :  His  Lordfhip  declared,  that 
this  cafe,  arifing  upon  the  words  of  a  will,  was  much 
difl^erent  from  the  cafes  decreed  in  this  court  upon  mar- 
riage articles ;  that  fuch  articles  are  always  intended  to  be 
carried  into  a  further  and  more  perfed  execution  ;  that 
the  parties  to  fuch  articles  are  to  be  confidered  as  purcha- 
sers ;  and  in  a  court  of  equity  ought  to  have  their  con- 
iradl  executed  according  to  the  intent  and  the  nature  and 
courfe  of  marriage  articles  and  fettlements ;  on  making 
whereof  the  iflue  male  of  the  marriage  are  particularly  re- 
garded and  generally  taken  as  purchafers. 

That  when  by  the  carelefs  penning  of  marriage  arti- 
cles, the  contrad  is  exprefTed  in  confideration  of  an  in- 
tended marriage  and  portion,  and  to  fettle  the  hufband's 
eftate  to  the  ufe  of  him  and  his  intended  wife,  and  the 
heirs  male  of  their  bodies,  or  the  like,  that  general  hmita- 
tion  has  been  reftrained  in  this  court  (when  an  execution 
of  the  marriage  articles  and  agreement  has  been  decreed) 
to  an  eftate  to  the  hufband  for  life,  with  a  remainder  to 
hisfirft  and  other  fons  in  tail  male  ;  for  that  it  could  not 
reafonably  be  fuppofed  a  valuable  confideration  was  agreed 
to  be  given  to  have  an  eftate  fo  fettled,  that  the  hufband 
fliould  deftroy  or  bar  the  fettlement  as  foon  as  he  fliould 
make  it  :  But  that  no  one  cafe  had  been  cited  where  the 
like  decree  had  been  made  upon  the  words  in  a  will,  un- 
der which  the  devifees  claim  voluntarily  ;  that  in  this  cafe 
the  queftion  arofe  upon  the  words  in  the  codicil ;  and  that 
all  wills  ought  to  be  conflrued  according  to  the  intent  of  the 
teftator ;  fo  as  fuch  intent  appears  with  certainty,  and 
beconfiftent  with  the  rules  of  law  ;  but  fuch  intent  could 
no  otherwife  be  confidered  in  a  court  of  equity  than  in 
the  courts  of  law  ;  and  that  the  fame  words  of  limitation 
in  a  will,  ought  to  receive  the  fame  conftru6tion  in  a 
court  of  equity  as  they  have  at  law  ;  that  the  fame  words 
in  a  will,  which  at  law  would  carry  a  legal  intail,  ought  to 
be  fo  conflrued  in  this  court,  when  they  fall  under  a 
truft,  and  are  to  be  carried  into  a  further  execution,  as  in 
this  prefent  cafe  by  the  words  in  the  codicil,  according 
to  the  known  rules  of  conftrudion  of  law  :  The  teftator 
has  given  the  plaintiff  an  eftate-tail  in  the  defendant  Eli-, 
zabeih  Bale's  (hare  after  her  deceafe,  and  fubjecl  to  her 
power  of  leafing,  given  by  the  teftator,  arid  that  in  this 
cafe  it  could  not  be  inferred  with  any  certainty  from  the 
power  of  leafing,  that  no  eftate-tail  was  intended  ;  in  re- 
gard fuch  power  of  leafing  is  more  beneficial  than  that 
given  to  tenant  in  tail  by  flat.  32  H.  8.  And  it  being 
admitted,  that  the  debts  and  legacies  are  paid,  therefore 
the  fame  conftrudion  ought  to  be  made  as  if  no  truft  had 
been  ;  and  then  in  conftrudlion  of  law,  it  will  be  an 
eftate-tail  executed, 

■  Confider  thefe  reafons,  and  how  far  they  are  applicable 
to  the  prefent  cafe.  The  firft  part  of  this  declaration, 
telating  to  the  diftin£lion  between  the  conftruflion  of 
marriage  articles  for  valuable  confideration,  and  wills,  is 
certainly  right ;  but  has  nothing  to  do  with  the  prefent 
cafe  ;  and  it  is  remarkable,  that  the  cafe  there  put,  is  of 
articles  limiting  the  eftate  to  the  hufband  and  wife  and  the 
heirs  male  of  their  bodies;  which  in  this  cafe  would  be 
decreed  to  be  executed  in  ftricSl  fettlement,  and  then  it 
follows;  "  But  that  no  cafe  had  been  cited  where  the 
hke  decree  had  been  made  upon  the  words  of  a  will." 
This  is  very  true :  There  never  was  fuch  a  decree,  nor 
ever  will  be,  where  there  is  no  more  in  a  will  than  is 
there  ftated  ;  for  in  the  cafe  put  there  Is  no  infertion  of 
truftecs  to  prefetve  contingent  remainders,  nor  any  thing 
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elfeto  indicate  an  intention  in  the  teftator  different  from 
the  legal  force  of  the  words. 

The  next  claufe  in  the  declaration  feems  to  be  applied 
to  devifees  of  legal  eftates  in  wills,  about  which  there  is 
no  queftion  but  they  muft  receive  the  fame  conftrudtion 
in  courts  of  equity  as  In  courts  of  law.  The  next  words 
relate  dire<?Hy  to  devifees  of  trufts,  and  I  own  they  go  a 
great  way  ;  "  That  the  fame  words  in  a  will,  which  at 
law  would  create  a  legal  intail,  ought  to  be  fo  conftrued 
by  this  court,  when  they  fall  under  a  truft,  and  are  to  be 
carried  into  a  further  execution  as  in  the  prefent  cafe,  fp 
as  to  make  an  equitable  intail."  Now  here  I  muft  ob- 
ferve,  that  this  propofition  includes  all  trufts,  as  well 
what  have  been  called  tni/ls  executory  as  trujls  executed. 
For  the  words  are,  which  are  to  be  carried  into  a  further 
execution, 

I  fear  his  Lordfhip,  for  whofe  abilities  I  have  great  de- 
ference, had  not  in  that  cafe  been  fully  informed  of  the 
precedents  ;  for  almoft  every  one  of  the  authorities  of 
this  cafe  which  I  have  cited  under  my  fecond  head,  are 
direft  contradi£lions  to  this  propofition,  and  having  al- 
ready flated  them,  I  now  only  refer  you  to  them. 

At  the  conclufion  of  the  general  argument  in  this  de- 
claration, there  is  a  very  remarkable  claufe.  "  And  it  be- 
ing admitted,  that  the  debts  and  legacies  are  paid  ;  there- 
fore the  fame  conftrudlion  ought  to  be  made,  as  if  no 
truft  had  been."  His  Lordfhip  has  thought  fit  to  call  in 
this  reafon  in  aid  of  his  opinion;  but  I  own  I  cannot 
conceive  how  that  fubfequent  fadl  can  vary  or  operate  at 
all  in  the  expofition  of  the  will ;  but  if  it  could,  itdiftin- 
guifhes  that  cafe  from  the  cafe  now  in  judgment ;  for  here 
the  eftate  is  not  fold,  nor  the  truft  performed. 

I  may  be  thought  to  fiand  in  need  of  fome  excufe  for 
dwelling  fo  long  upon  this  cafe ;  but  it  had  been  fo  much 
enforced  and  relied  upon,  that  I  thought  it  neceflary,  and. 
I  cannot  help  adding  one  ciicumftance  within  my  private 
knowledge. 

After  this  noble  Lord,  was  cut  of  his  office,  I  have 
heard  him  more  than  once  exprefs  himfelf  very  ftrongly 
and  very  wifely  againft  declaring  general  reafoning  in  de- 
crees of  this  court,  which  pofTibly  may  affedl  other  cafes, 
not  then  in  judgment,  and  which  confequently  could  not 
have  been  fully  confidered  nor  forefeen.  I  could  have 
wifhed  that  his  Lordfhip  had  not  departed  from  that  cau- 
tious rule  in  this  inftance. 

But  to  add  force  to  this  precedent,  it  was  faid  at  the 
bar,  that  the  caufe  was  reheard  again  before  my  Lord 
Cojvper,  when  he  came  to  the  great  feal  a  fecond  time, 
and  that  he  was  convinced  by  Lord  Harcourfs  reafons, 
and  affirmed  the  latter  decree  made  for  the  reverfal  of  his 
own.  But  that  was  a  miftake  ;  for  it  never  was  reheard 
again  by  Lord  Cowper,  and  indeed  fecond  hearings  are 
contrary  to  the  general  rule  of  the  court :  and  therefore 
if  Lord  Cowper  ever  did  throw  out  any  thing  like  giving 
way  to  Lord  Harcourt's  reafonings  in  that  decree,  it  muft 
be  only  obiter  upon  the  occafional  mention  of  it  in  fome 
other  caufe  ;  and  after  all,  my  Lord  Enrcourt's  reverfal 
of  Lord  Cowper's  decree  does  not  ftand  in  need  of  that  de- 
tail of  general  reafons  to  fupport  it :  It  may  be  maintained 
upon  the  foot  of  particular  diftinftions  from  other  prece- 
dents, and  is  moft  plainly  diftingulfhed  from  the  prefent 
cafe.  2dly,  I  come  now  to  the  fecond  objeclion  arifing 
under  this  head,  which  is  founded  on  the  difference  faid 
to  have  been  eftablifhed  between  tru/is  executory  and  trujis 
executed ;  "  That  the  court  has  a  greater  latitude  of  con- 
ftrudlion  to  anfwer  the  intent  in  the  one  than  in  the 
other." 

Nobody  can  be  more  averfe  than  I  am  ^ieta  movere^ 
to  fhake  things  fettled  ;  but  I  cannot  find  that  this  dif- 
tinflion  has  been  eftablifhed  by  any  dired  refolution  up- 
on the  point,  though  mention  has  been  made  of  it  argu- 
endo, and  reafons  have  fometimes  been  drawn  from  it 
collaterally,  to  ftrengthen  decifions  in  cafes  where  a  con- 
veyance has  been  diredfed  by  a  will. 

If  one  was  to  examine  this  diftin£lion  to  the  bottom, 
it  might  perhaps  found  a  little  ftrange  in  the  ears  of  law- 
yers, that  fuch  a  diftindtion  (hould  be  folemnly  eftablifhed. 
All  trufts  are  In  the  notion  of  law  executory,  and  to  be 
executed   in    this   court   by  fubpcena,  as  the  old   books 

(peak. 
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fpealc.  At  Comrron  law  every  ufe  was  a  truft:  Then 
comes  the  flat.  27  H.  8.  and  executed  the  legjl  eftate  to 
the  ufe,  and  conjoined  ti.em  together.  That  ftatute 
mentions  truJJszs  well  as  ufes,  ancf  a  truft  executed  is  in 
ftri£lnefs  now  a  legal  eftate  :  And  tl  erefore  in  order  to 
bring  it  into  the  jurifdiftion  of  the  Chancery,  it  muft  be 
executory,  that  is,  the  legal  eftate  muft  want  to  be  ex- 
ecuted to  the  truft,  and  a  conveyance  to  be  decreed. 

Therefore  one  eflcntial  part  of  the  truji  is,  that  the 
truftee  is  to  convey  the  eftate  at  feme  time  or  other  : 
Sometimes  it  is  to  be  done  fooner,  fometimes  later:  And 
thi-,  whether  the  teftator  has  dire(ned  it  or  not ;  and  fo 
much  every  teftator  is  prefumed  to  know.  One  may 
therefore  reafonably  doubt  how  it  can  make  any  fubftan- 
tial  difference,  whether  the  teftator  has  in  words  directed 
a  conveyance  or  not ;  fince  the  law,  that  is,  the  courfe 
of  this  court,  takes  notice  that  the  teftator  could  not 
intend  his  eftate  (hould  always  remain  in  truftees;  but 
that  one  principal  confidence  repofed  in  them  is  to  con- 
vey. 

I  have  faid,  one  may  reafonably  doubt  of  this,  and  I 
chofe  not  to  carry  it  further  at  prefent  out  of  deference  to 
thofe  great  men  who  have  laid  any  weight  on  this  dif- 
tinclion.  The  cafe  wherein  the  moft  ftrong  reafoning  is 
produced  on  tMs  fubjecS,  is  that  of  Lord  GUnorchy  and 
BofviH.  What  my  Lord  Taloot  faid  in  his  argument  in 
that  caufe  relative  to  this  point,  has  been  ftated  to  me  to 
be  this : 

"  There  is  another  queftion,  viz.  How  far  in  cafes 
of  trufts  executory,  as  this  is,  the  teftator's  intent  is  to 
prevail  over  the  ftiength  and  legal  fignificauon  of  the 
words?  I  repeat  it,  I  think  in  cafes  of  trufts  executed  or 
immediate  devifes,  the  conftrudlion  of  the  courts  of  law 
and  equity  ought  to  be  the  fame ;  for  there  the  teftator 
does  not  fuppofe  any  other  conveyance  will  be  made ;  but 
in  executory  trufts  he  leaves  fomewhat  to  be  done  :  The 
trufts  are  to  be  executed  in  a  more  careful  and  accurate 
manner.  The  cafe  of  Leonard  and  the  Earl  of  SuJJix, 
had  it  been  bv  aft  executed,  would  have  been  an  eftate- 
tail,  and  the  reftraint  had  been  void  ;  but  being  an  exe- 
cutory truft,  the  court  decreed  according  to  the  intent, 
as  it  was  found  exprefTed  in  the  will,  which  muft  now 
govern  our  conftrudion  ;  and  though  all  parties  claiming 
under  this  will  are  volunteers,  yet  are  they  intitled  to  the 
aid  of  this  court  to  diredt  their  truftees.  I  have  already 
faid  what  I  fhould  incline  to,  if  this  was  an  immediate  de- 
vife  ;  but  as  it  is  executory,  and  that  fuch  conftru£lion 
may  be  made,  as  that  the  ifTue  may  take  without  any  of 
the  inconveniences,  which  were  the  foundation  of  the  re- 
folution  in  King  and  Melling's  cafe,  and  that  the  teftator's 
intent  is  plain  that  the  ifTue  (hould  take,  the  conveyance, 
by  being  in  common  form,  viz.  "  To  the  Lady  Glenorchy 
for  lite,  remainder  to  her  hufband  for  life,  remainder  to 
the  firft  and  every  other  fon,  with  a  remainder  to  the 
daughters,  will  bcft  ferve  the  teftator's  intent."  Nobody 
can  poffiblv  have  a  greater  deference  for  my  Lord  Talioi's 
opinion  than  I  have ;  but  I  think  his  decree  in  that  cafe  fo 
right,  that  it  did  not  want  the  aid  of  the  diftinflion  there 
made.  Confider  then  how  far  it  amounts  to  a  pofitive 
opinion,  even  to  conclude  himfelf. 

The  iirft  words  indeed  as  ftated  are  thefe  :  "  I  think  in 
cafes  of  trufts  executed  or  immediate  devifes,  the  con- 
ftru(3ion  of  courts  of  law  and  equity  ought  to  be  the  fame ; 
for  there  the  teftator  does  not  fuppofe  any  other  convey- 
ance will  be  made."  But  I  think  I  have  proved,  that 
the  teftator  is  in  moft  cafes  prefumed  to  know  that  fome 
time  or  other  a  fiirther  conveyance  muft  be  made. 

Immediately  after  his  Lordfhip  mentions  the  cafe  of 
Leonard  and  Earl  of  S'lijfex,  and  fays,  had  that  been  by 
a£t  executed,  it  would  have  been  an  eftate-tail,  and  the 
reftraint  had  been  void.  If  by  a£t  executed  is  meant  a 
deed  in  the  teftatrix's  life-time,  which  is  the  proper  fenfe 
of  the  words,  it  is  certainly  right;  for  all  fuch  reftraints 
of  alienation  are  void  at  the  Common  law.  But  if  it  be 
meant  of  a  devife  to  truftees  upon  an  immediate  truft, 
without  exprefsly  diredling  a  conveyance,  I  beg  leave  to 
doubt  of  it ;  and  whether,  if  fuch  a  claufe  of  reftraint  had 
been  inferted  in  a  devife  of  a  truft  executed,  (as  it  is 
calledj  the  court,  when  it  had  decreed  a  conveyance, 
Vol.  II.  N<'  139. 
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would  not  have  been  hound  to  decree  It  in  ftrift  fettlc- 
ment,  as  my  Lord  Cowper  did  in  that  cafe.  He  adds 
further,  "  and  though  all  parties  claiming  under  the  will 
are  volunteers,  yet  they  are  in;it!ed  to  the  aid  of  this 
court  to  direfl  their  truffees."  But  can  this  differ  the  cafe 
of  what  has  been  called  an  executory  truft  from  an  im- 
mediate devife  in  truft  :  In  both  cafes  the  parties  are 
equally  intitled  to  the  aid  of  this  court  to  dire£l  their 
truftees  in  making  a  conveyance.  But  toward  the  end  it 
appears,  that  his  Lordfhip  had  not  formed  any  fixt  opi- 
nion to  bind  himfelf  upon  this  point;  for  he  fays,  "  I 
have  already  faid  what  I  fliould  incline  to,  if  this  was  an 
immediate  devife."  This  fhews  it  was  only  the  prefent 
inclination  of  his  thoughts,  without  having  abfolutely  de- 
termined his  judgment  upon  that  particular  point.  And 
indeed  it  appears,  that  he  afterward  relaxed  from  this ; 
for  in  the  cafe  of  fVithers  and  Allgood,  which  was  decreed 
near  two  years  afterwards  on  the  4th  July  17:^5,  and 
has  been  already  ftated,  his  Lordfhip  made  the  like  con- 
ftruftion  upon  a  truft  in  a  deed,  wherein  there  was  no  di- 
reflion  of  a  conveyance,  nor  any  thing  to  diftin^ulfh 
it  from  what  has  been  called  a  truft  executed.  In  the 
cafe  of  Papillon  and  Voyce.,  my  Lord  King,  who  was  very 
favourable  to  the  ftridl  rules  of  law,  neither  founded  him- 
felf upon,  nor  made  any  fuch  diftinflion  ;  for  according 
to  Mr.  Williams' i  Rep.  Vol.  2.  p.  478.  which  agrees  with 
my  memory,  he  fays  the  diverfity  is,  where  the  will 
pafTes  a  legal  ejlate,  and  where  it  is  only  executory,  and 
the  party  muft  come  to  this  court  in  order  to  have  the  be- 
nefit of  the  will :  That  in  the  latter  cafe  the  intention  fhall 
take  place,  and  not  the  rules  of  law.  You  obferve  here 
that  he  explains  what  he  means  by  the  word  executory 
(i.  e.)  where  the  party  mujl  come  to  this  court  to  have  the 
benefit  of  the  will;  and  that  is  the  cafe  of  all  trufts,  which 
muft  be  executed  hy  fubpcena. 

I  have  now  gone  through  the  general  reafoning  of  the 
cafe.  But  there  is  one  thing  ftiU  behind  which  is  parti- 
cular to  this  caufe,  and  I  really  think  decifive  as  to  the 
determination  which  oijght  to  be  made. 

I  laid  it  down  at  firft,  and  in  this  intirely  agreed  w'lh 
his  honour  the  Mafler  of  the  Rolls,  that  nothing  which 
has  happened  fince  the  death  of  Benjamin  Jfiton,  can 
vary  the  conftruftion  of  this  will,  or  the  confequentia! 
rights  of  the  parties ;  but  the  determination  of  the  court 
muft  be  the  fame  as  to  all  legal  and  equitable  confe-' 
quences,  as  if  Benjamin  Bagjhaiv,  the  devifee,  had  been 
living,  and  now  came  to  this  court  for  a  decree.  This 
being  an  allowed  and  undoubted  principle,  I  now  confider 
what  muft  have  been  done,  in  cafe  Benjamin  Bagjhaw 
had  at  this  time  been  plaintifF,  and  praying  of  the  court 
a  conveyance  of  the  moiety  of  the  eftate  upon  the  foot  of 
the  will. 

If  that  had  been  the  cafe,  the  court  muft  have  decreed 
the  furplus  money  arifing  by  faleto  be  laid  out  in  the  pur- 
chafe  of  land,  and  one  moiety  of  thofe  lands  to  be  convey- 
ed to  the  ufe  of  Benjamin  Bag/haw,  with  remainders 
over. 

Then  the  queftion  would  have  arifen  direSily,  whether 
the  remainder  to  truftees  to  preferve  contingent  remain- 
ders, which  ftands  in  the  will,  fliould  have  been  inferted 
in  the  conveyance  or  left  out.  If  it  ought  to  have  been 
inferted,  then  the  next  limitation  of  the  ufe  muft  have 
been  to  the  firft  and  every  other  fon  of  Benjamin  Bag- 
jhaw in  tail  general,  with  remainder  to  his  daughters  in 
tail  as  tenants  in  common  ;  for  the  court  could  not  have 
direffed  a  conveyance  to  ufes  to  be  made  to  Benjamin 
Bagjhaw  for  life,  with  remainder  to  truftees  to  preferve 
contingent  remainders  during  his  life,  and  after  his  de- 
ceafe  to  the  heirs  of  his  body  in  the  very  words  of  the 
will.  This  is  clear,  becaufe  it  would  be  abfurd  and  con- 
tradiflory  :  It  would  be  to  infert  a  claufe  in  a  deed  to 
preferve  contingent  remainders  in  that  deed,  when  there 
were  rio  contingent  remainders  to  be  preferved.  This  was 
exprefsly  agreed  by  my  Lord  King  in  the  cafe  of  Papillon 
and  Fcyce.  His  words  were,  as  I  took  them  from  his 
mouth:  "  If  this  conveyance  fliould  be  made  in  the 
"  words  of  the  will,  it  would  be  a  very  blundering  one, 
"  and  the  court. will  not  decree  that  contrary  to  the  in- 
"  teinion  of  the  teftator."  If  in  this  conveyance  it 
^  X  ought 
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ouoht  to   have  been  left  out,  then  tlie  limitations  of  the 
conveyance   muit   have  been  fraoied  to  the  ufe  of  Benja 


one  moiety  of  the   clear   furplus  of  the  puicl  afe  morrv 
be    paid  and  applieJ    according   to    the    will  of  Ber.jamin 
Bagjhaw  :    And  infteaj  thereof,  as   all   the   particular   li- 
mitations in  Mr,  Afhtm*%  will  ate,  by  the  events  which 
have  happened,   fpent    and   determined,    I  muft    decre?, 
mediate  eftate- tail  in  p'flcffion  would  have  been  vefted  I  that  one    moiety    of   the   clear    fiirpluj   of    the    money, 
.n   Benjamin   Ba^Jh^v.      In  the  one  or  ihe  other  of  thofe     arifing  by   fale    of  the   truft-eftate  in   qiiefticn,  be    paid 
ways,  the  conveyance  mull  hive  been  formed  ;   for  I  can  |  by  the  defendant    John  Spencer,  to    the  heits    at    law  cf 


min  Bngjhaw  for  life,  without  impeachment  of  wafte, 
and  atter  his  deceafe  to  the  heirs  of  his  body,  with  the 
other  remainders  over.      According    to    thefe    words  an 


think  of  no  third  method.     Now,  take  it  which  of  thofe 
ways  you  pleafe,  the  couit  muft  have  departed  from  the 
iirlA  words  of  the  will,  and  tlien  the  queftion  comes  to 
this  ;    Whether    the  court  ought  to  have  departed  from 
the  words  of  the  will,  to  comply  with  the   intention  of 
the  teftator,  or  to  contrad'(S  and  defeat  it?   And  my  opi- 
nion is,  that  if  in  any  cafe,  1  am  obliged  to  depart  from 
the  ftri<Sl  words  of  the  will,  I  am  bound    to  do   it  fo  as 
to  fupport  and   comply  with   the  teftatot's  intent,  rather 
than  to  contradid  and  defeat  it.      And    I  hold    with   my 
Lord   Hiile,    iii    the  cafe  of  Pybus  and  Adit/or^,    I  Fent. 
■jjS.     "  If  we  can  by  any   means  ferve   the   intent  of 
the  parties,   we  ought  to  do  it,  as   good  expofitors  :    for, 
as  my  Lord  Hobart  fays.  Judges   in  conftruflion  Cevenj 
of  deeds,  do  no  harm  if  they  are  ajluti  in  ferving  the  in- 
tention of  the  parties,  without  violating  any  law,"     To 
this,  it  has  been   objtfded   in  aigument  at  the  bar,  that 
fuppofing  you  may  be  at  liberty  to  vary  from  the  letter  of 
the  will,  yet  ftdl  you  muft   adhere  to  that  which  wouU 
be  the  legal    operation  of  the  words  of  limitation  of  a 
truft,  when    it   (hould  be  reduced   into  a  common    law 
conveyance.     I  deny   this  general  propofition,  and  think 
■I  have  diiprovfid  it  botli   by   reafon  and  authorities.     But 
for  argument   fake,    admitting    the  general   propofition, 
the  court  could  not  have  done  it  in  the  prefent  cafe,  by 
leaving  out  the  remainder  to  truftees  to    preferve  contin- 
gent ufes,  without  conveying  to  Benjamin  Bogfhaw  a  dif- 
ferent  legal  eilate,    from   that    which  the    words   of  the 
will  would  have  carried,  if  it  had  been  a  legal  devife  of 
the  lands.     Li  Couljon  and  Couljon  the  devife  was   of  a 
legal  eftafe,  and   the  words  the  fame  as  in  the  wilL    But 
all    the    Judges    of    B.  R.  held,    that    by  reafon  of  the 
remainder  to  truftees  to  preferve    contingent  ufes,  inter- 
pofing  between  the  devife   to  Robert  Coulfim  for  life,  and 
l^e  fu"bfequent  limitation  to  the  heirs  of  his  body,    Robert 
took  an  eftate  for  life,  not  merged  by  the  devife  to  the 
lieirs  of  his  body,    but  by  that  devife  an   eftate-tail   in 
remainder    veiled  in  the  laid    Robert  Coulfon,     The  con- 
feqitence  of  this  opinion  is,  that  if  the  court,  in  framing 
the  conveyance,   in   the  cafe  fuppofed  of  Benjamin  Bag- 
fijaw,  being  before  the  court,  had  left  out  the  remainder 
to  the  truflees  and  their  heirs,  during  the  life  of  Benjamin 
Baglhaw,    to  p'eferve  contingent  remainders,  which  in 
purfuing   the    later   method,    they    certainly    muft    have 
done,  they  would  have  given  Benjamin  Bagjhavj  not  on- 
ly a  different  equitable  eftate,  but  alfo  a  different  legal 
eftate,   from  what  the  words,  as  they  ftand  in  the  will, 
would  have  given  him.     To  explain  this  :    By  the  legal 
operation  of  the  words  of  the  will,  he  would   have  had 
an  eftate  for  life,  in  pofleflion,   not  united  with  the   in- 
heritance;   with    remainder   to  truftees  and    their  heirs 
during  his  life,  with  a  remainder  to  himfelf  in  tail. 

But  by  fuch  a  conveyance  by  deed  as  is  contended  for, 
on  the  .plaintiff's  part,  he  would  have  had  no  parti- 
cular eftate  for  life,  but  an  immediate  eftate- tail  in  pof- 
feflion. 

•  From  hence  it  clearly  appears,  that  if  in  the  prefent 
cafe  the  court  had  directed  the  conveyance  to  the  ufe  of 
Benjamin  Bagjhaw  for  life,  and  after  his  deceafe,  to  the 
heits  of  his  body,  they  would  not  only  have  departed 
from  the  very  words  of  the  will,  but  alfo  from  the  legal 
operation  and  efftfls  of  thofe  words  j  and  confequently 
have  contradicted  the  teAafOr's  intention,  according  to 
the  conftruftion  of  a  court  of  law  as  well  as  of  a  court  of 


the  teftator    Benjamin  jljhton. 


9,  Of  revoking  a  will ;    and  where  a  will  Jhall  he  fe\ 
fide  for  fraud. 


equity. 

•  But  this  I  cannot  think  myfelf  warranted  to  do  :  and 
(or  all  thefe  reafons  my  judgment  i«. 

To  reverTe  fo  much  of  the  laft  decree  made  at  the 
Rolli  as  declaies,  that  Benjamin  Bagjhaw  took  an  eflate- 
tail  by  the  will  of  Benjamin  AJhtan,  and  as  dire^s,  that 


By  ftat.  29  Car.  2.  cap.  3,  it  is  enaiEled,  "  that  no  de- 
vife in  writing  of  lands,  tenements,  or  hereditaments,  or 
any  cl^ufe  thereof  fliall  be  revokable,  otherwife  than  by 
fome  other  will  or  codicil  in  writing,  or  other  writing, 
declaring  the  fame,  or  by  burning,  cancelling,  tearing  or 
obliterating  the  fame,  by  the  teftator  himfelf,  or  in  his  pre- 
fence,  and  by  his  directions  and  confent,  but  fhall  con- 
tinue, i3'c.  unlefs  altered  by  fbine  other  will  or  codicil  in 
writing,  or  other  writing  of  the  devifor,  figned  in  the 
prefence  of  three  or  more  credible  witnefTes,  declaring 
the  fame :  And  by  the  fame  a£t,  no  will  in  writing, 
concerning  perfonal  eftates,  (hall  be  repealed,  nor  any 
claufe  or  bequeft  therein  altered  by  words,  or  will  by 
word  of  mouth  only,  except  the  fame  be,  in  the  life  of 
the  tcflator,  committed  to  writing,  and  read  to,  and  al- 
lowed by  him,  and  proved  to  be  done  by  three  wit- 
nefies." 

But  where  a  man,  by  will  in  writing,  devifed  the  re- 
fidue  of  his  perfonal  eftate  to  his  wife,  and  after,  (he  dy- 
ing, he,  by  a  nuncupative  codicil,  bequeathed  to  J.  S.  all 
that  he  had  given  to  his  wife,  it  was  refolved  good  j  for, 
by  the  death  of  the  wife,  the  devife  of  the  refidue  was 
totally  void  ;  and  the  codicil  was  no  alteration  of  the 
former  will,    but  a   new  will  for  the  reftdue.     Raym. 

334- 

Revocations  by  the  a£t  of  the  party  are  either  exprefs, 
as  where  the  devifor  exprefsly  declares  his  mind,  that  his 
will  fliould  be  revoked  ;  or  implied,  as  where  the  eftate 
or  thing  devifed  is  altered  after  making  of  the  will.  2 
Jbr.  Eq.  Caf  769.  Sir  Richard  Temptemans  cafe,  Mich. 
4  Ann.  in  C.  B, 

lyord  Hardwicke  Lord  Chancellor :  The  general  prin- 
ciple is,  that  at  the  time  of  the    devife  the  devifor  muft 
have  a  difpofing  capacity,  and  an  eftate  in  the  land   de- 
vifed ;    and  the  eftate  muft   remain  in   the  fame    plight 
and  condition  until  bis  death:   For  the  leaft  alteration  by 
an  aft  of  his,  makes  it  a  different  eftate,  and  fliews  a  dif- 
ferent  intention,    and  therefore   is  an  adual  revocation. 
Thus  if  one  feifed  in  fee  devifes,  then  infeoffs  another  to 
the  ufe  of  himfelf  in  fee,  tho'  it  is  the  old   ufe  that   re- 
mains, yet   it  is  a  revocation,  tho'  it   is  his  own  feoft- 
ment.     So  of  a  bargain  and  fale  without  inrolment.     So 
if  a  man  thinking  himfelf  tenant  in  fee,  devifes,  and  then 
apprehending  himfelf  to  be  only  tenant  in   tail,  fuffers  a 
recovery,  with  intent  to  comfirm  his  will,  it  is  a  revo- 
cation.    As  to  mortgages,  they  are  exceptions  out  of  the 
rule.     At  law  a    mortgage  for  years,  and  in  equity   a 
mortgage  in  fee,  are  revocations  pro  ianto  only  ;    and  the 
reafon  is,  that  a  mortgage  is  only  a  fecurity  ;    and  tho'  it 
be  a  conveyance  of  a  real  eftate,  yet  in  this  court  it  is 
a  chattel  intereft  only,  and  goes  to  the  executor,  and   it 
gives  no  dower.     In  the  cafe  wherein   thefe  leading  prin- 
ciples were  eftablifhed,  after  the  teftator  had   devifed  all 
the  manors,   lands,  tenements,  and  heteditaments,  he  bv 
a  deed    conveyed  an  advowfon  which  he  was  feifed  of  at 
the  time  of  making  his  will,  to  and   to  the  ufe  of  truf- 
tees and  their  heirs  ;    in  truft  to  prefent  the  church  when 
void   to  a  particular   perfon,  if  qualified,    on    the  terms 
prefcribed  therein  :    And  if  fuch  a  perfon  (hould  be  in- 
capable, then  to  prefent  fuch  clerk  as  J.  (hould   nomi- 
nate ;     and   in    default  of  nomination  by   him,    as    the 
truftees  (hould  think  (it.     The  peifon  intended  was  pre- 
fented  ;    and  on  a  bill  brought  by  the  heir  at  law  of  the 
teftator,  to  have  a  legal  conveyance  of  the  rcfidue  of  the 
advowfon,   the  qu«ftion  was,   VVhcther  this  deed,   btin» 
3  only 
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money  pid  far  his  commiflion,  fhall  go  in  diminution  of 
the  legacy,  and  be  taken  in  payment  and  fatisra(flion 
for  fo  much.  Pric.  in  Chant.  263.  Hojkins  v.  Hof- 
k'tns. 

If  a  man  devifes  lands,  and  afterward  mortgages  the 
fame  for  years,  and  then  levies  a  fine yir  conufance  U  droit 
come  CIO,  and  not  a  fine yj/r  conctjjjit ;  this  will  be  a  revo- 
cation ;  but  if  there  had  been  a  fine  fur  concejftt,  it  had 
revoked  only  pro  tanto.  Vin.  Abr.  tit.  Devife  (P.)  Ca. 
10.  p.  136. 

A.  by  will  gave  his  children  feveral  legacies,  and  to  his 
eldeft  fon  2000  /.  afterward  he  gave  him  400  /.  to  go  to 
Italy^  and  being  a  merchant,  enters  on  the  debtor  fide  of 
his  book,  my  fon  debtor  400/.  Then  by  a  codicil, 
having  taken  an  account  of  the  eftate,  and  finding  ii 
would  not  anfwer  all  the  legacies,  he  retrenches  400  /. 
out  of  each  of  the  young  children's  legacies,  without  ta- 
king any  notice  of  the  eldeft  fon  or  his  400  /.  His  honoist 
decreecl  the  w:ole  2000/.  to  the  eldeft  fon.  Prec.  in  Chati, 
298.  Bird  V.  Hooper. 

A  man  makes  bis  will  duly  executed  and  atteded  ac- 
cording to  the  ftatute  of  frauds  and  perjuries,  and  at  the 
fame  time,  in  like  manner,  executes  a  duplicate  thereof  j 
fometime  alter,  the  teftator  having  a  mind  to  change  one 
of  his  truftess,  orders  his  will  to  be  wrote  over  again, 
without  any  variation  whatfoever  from  the  firft,  fave  on- 
ly in  the  name  of  that  truftee.  And  when  it  was  fo 
wrote  over,  he  executes  it  in  the  prefence  of  three  wit- 
neffes,  and  the  three  witneffes  fubfcribed  their  names, 
but  not  in  his  prefence.  After  this  the  teftator  cancels 
the  duplicate,  by  tearing  off  the  feal,  and  then  dies. 
And  the  queftion  was.  Whether  this  fecond  will,  not  be- 
marriage,  or  otherwife,  hath  the  like  or  greater  fum,  it  '"g  iood,  as  a  will  to  pafs  lands,  Ciould  yet  be  a  rcva- 
ftould  be  intended  in  fatisfadion  of  the  legacy,  unlefs  the  cation  of  the  firft,  and  if  it  (hould  not,  whether  the 
teftator  fhouid  declare  his  intent  otherwife;  and  it  was  cancelling  the  other  Ihould  be  a  revocation  thereof  within 
faid  the  words  of  ratifying  and  confirming  do  not  alter  the  ftatute  of  frauds  and  perjuries.  And  it  was  decreed, 
the  cafe,  tho'  they  amount  to  a  new  publication,  being 
only  words  of  form,  and  declaring  nothing  of  the 
teftator's    intent  in    this  matter.     2   Freem.  Rep.  224. 
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only  a  ttuft  for  a  particular  p'lrpofe,  as  it  was  alledgeJ, 
was  a  total  or  partial  revocation  ?  And  determined  by 
Lord  Chancellor,  after  arguing  as  >above,  that  it  wa«  a 
total  revocation  ;  it  being  a  grant  of  the  legal  intereft  ; 
and  the  truft  was  a  real  and  beneficial  intereft  gi- 
ven by  it  to  the  truftees,  that  of  nominating  themfelvej 
in  default  of  A.'s  nominating  :  And  he  decreed,  a  con- 
veyance to  be  made  accordin;;  to  the  prayer  of  the  bill. 
5  Bill.  Abr.  527.  cites  MS.  Rep.  Sparrow  v.  HardcafiU 
in  Cave.  Pajc.    17  Geo.   2. 

/.  4\  feifed  of  a  leafe  for  lives,  devifes  it  ;  and  afterwards 
/.  S.  furtendtrs  tht  old  leafe,  and  takes  a  new  one  to 
him  and  his  heirs  for  3  lives.  Decreed  by  Lord  Chancellor 
King,  that  this  renewal  of  the  leafe  was  a  revocation  of 
the  will,  as  to  this  particular.  3  P.  Will.  Rep.  166,  170. 
Marwood  V.  Turner. 

So  where  a  truftee  devifed  by  his  will,  a  leafehold  eftate 
under  Magdalen  College,  Oxon.  and  after  the  making  of 
this  will,  before  his  death,  renewed  his  leafe,  by  furren- 
dering  the  old  one,  and  taking  a  new  leafe.  Determined 
by  Lard  Chancellor,  that  this  was  a  revocation  of  his 
will.  And  tho'  the  teftator,  after  the  renewal,  looking 
amongft  his  pipers,  had  faid,  this  is  my  will,  that  was 
held  to  be  no  republication.  5  Bac.  Abr.  527.  cites  MS. 
Rep.  Sr  Tho.  Abneys.  Miller,  in  Cane.  Trin.    1743. 

If  the  later  part  of  a  will  is  inconfiftent  with  the  for- 
mer part  of  it,  it  fuperfedes  and  revokes  it.  Per  Reynold 
Ch.  B.  and  Comyni  and  Tliompfon,  Barons  in  S:acc.' 
Fitxgibbons  195.  Attorney  General  v.  Governor  and  Co.  of 
Chelfea  waier-uiorks. 

It  was  agreed  to  be  the  conftant  rule  of  this  court,  that 
where  a  legacy  was  given  to  a  child,  who  afterwards  upon 


hod  V.  Hu'Jl. 

Defendant's  teftator  by  his  will  gave  his  four  daugh- 
ters 600/.  apiece,  and  afterward  married  his  eldeft 
daughter  to  the  plaintiff,  and  gave  her  700/.  portion; 
after  that  he  makes  a  codicil,  and  gives  lOol.  a-piece  to 
his  unmarried  daughters,  and  thereby  ratifies  and  con- 
firms his  will,  and  dies.  Plaintiff  preferred  his  bill  for  the 
legacy  of  600/.  given  to  his  wife  by  the  faid  will.  And 
his  honour  held,  thjt  the  portion  given  by  the  teftator 
in  his  life- time,  ftiould  be  intended  in  fatisfaflion  of  the 
legacy.      Id.  Ibid. 

I.  S.  had  four  daughters,  A.  B.  C.  and  D.  and  by  his 
will  devifed  to  A.  1000/.  and  by  the  fam«  will  devifed 
to  them  1500/.  a-piece  for  their  portions;  which  laft 
fums  weie  to  be  raifed  out  of  a  real  eftate  devifed  by  his 
will  for  that  purpofe.  A.  marries  in  /.  S.'s  life-time; 
and  /.  S.  gave  her  4000  /.  portion.  And  per  Lord  Keep- 
er Wright,  this  4000  /.  portion  muft  be  taken  to  be  a 
fatisfadlion  of  the  1500/.  given  A.  by  the  will  of  her 
father  ;  and  a  revocation  of  the  will  pro  tanto:  but  as 
to  the  1000/.  that  being  a  gencal  legacy,  A.  muft  have 
it  notwithftanding  the  4C00  /.  given  her  for  her  portion^ 
Jprec.  in  Chanc.  183.   Ward  v.  Lant. 

I.  S.  devifed  lands  in  5.  to  A.  his  fon  for  99  years, 
determinable  upon  three  lives,  and  by  his  will  charges  the 
faid  lands  with  an  annuity  of  40  /.  per  annum  to  his 
daughter  AI.  and  afterwards  devifes  the  fame  lands  for 
99  years,  determinable  upon  three  other  lives,  referving 
50  /.  a  year  rent ;  this  is,  during  the  continuance  of  the 
leafe,  a  revocation;  but  it  is  no  revocation  as  to  the 
40  /.  per  ann.  annuity,  there  being  rent  enough  referved 
to  fatisfy  that.  Vm.  Abr.  tit.  Devife.  (R.  2.)  Ca.  lb.  p. 
140.   Parker  v.  I.amb. 

I.  S.  By  will  (/«/'  aP)  devifes  to  B.  his  younger  fon 
"jSol.  and  af;erwards  buys  him  a  cornet  of  horfe's  com- 
miflion, and  paid  650/.  fir  it,  and  it  was  proved  he  in- 
tended this  {hould  be  difcounted  out  of  his  legacy,  and 
that  he  would 'ftrike  fo  much  out  of  the  will,  as  foon 
a;  the  accounts  came  to  London  to  him,  but  died  before 
the/  came,  without  alteiing  his  will.     Decreed  that  the 


that  neither  the  making  of  the  fecond,  nor  the  cancelling 
the  firft,  was  a  revocation  thereof;  tho'  in  the  fecond 
there  was  an  exprefs  claufe,  that  he  did  thereby  revoke 
all  former  and  other  wills  i  wherein  my  Lord  Chancellor 
took  his  diftin£lion,  that  the  fecond  was  not  intended 
barely  a  revocation  of  the  firft,  fo  as  to  fignify  his  inten- 
tion of  dying  inteftate,  or  without  any  will  ;  but  it  was 
intended  as  an  effectual  will  to  pafs  the  lands  to  the  per- 
fons,  and  in  the  manner  thereby  devifed ;  And  therefore 
if  it  was  not  good  as  a  will  to  that  purpofe,  it  was  no 
revocation  of  the  firft,  but  as  it  was  fuppofed  to  be  va- 
lid as  a  will  for  pailing  the  lands  by  the  fecond  :  And  if 
a  man  by  his  will  devifes  lands  to  A.  and  after  makes  a 
fecond  will,  and  thereby  devifes  the  lands  to  B.  if  this 
fecond  will  be  not  good,  as  a  will  to  pafs  the  lands  tp  B. 
it  ftiall  be  no  revocation  of  the  devife  in  the  firft  to  A, 
for  it  is  plain,  A.  was  to  lofe  only  what  B.  was  to  gain ; 
and  if  B.  gains  nothing  by  the  fecond,  A.  fhall  lofe  no- 
thing that  was  given  him  by  the  firft  :  But  if  a  maa 
executes  a  fecond  will,  which  appears  to  have  no  other 
intention  than  to  revoke  the  firft,  and  to  die  inteftate, 
tho'  this  fecond  be  not  in  all  circumftances  duly  executed 
as  a  will  whereby  to  pafs  lands,  yet  it  will  operate  as  a 
revocation  of  the  firft:  And  as  to  the  cancelling  or 
tearing  of  the  firft  will,  that  is  no  revocation  of  it  in 
this  cafe,  becaufe  that  was  no  felf-fubfifting  independent 
a£t,  but  done  to  accompany,  or  in  a  way  of  affirmation 
of  the  fecond:  It  was  done  from  an  opinion,  that 
the  fecond  had  effedually  revoked  the  firft,  and  there- 
fore he  tears  the  firft  as  of  no  ufe  :  But  the  firft  was  not 
effe^ually  revoked  by  the  fecond:  And  the  a<5t  of  tear- 
ing the  fitft  will,  will  not  deftroy  it  neither  :  For  tho'  a 
man  may,  by  the  ftatute  of  frauds,  aseffeftually  deftroy 
his  will,  by  tearing  or  cancelling  it,  as  by  making  a  fe- 
cond ;  yet  if  he  does  make  a  fecond,  and  intends  that  as 
revocation  of  the  firft,  if  it  be  infufticient  for  that  pur- 
pofe, as  in  the  principal  cafe,  the  tearing  and  cancelling 
being  only  in  confequence  of  his  opinion,  that  he  made 
a  good  fecond  will,  it  (hall  not  deftroy  the  firft  ;  but  it 
ought  to  be  fet  up  again  in  equity,      j  Abr.  Eq.  Cafes 

407- 

But  if  a  man  cancels  or  revokes  either  the  duplicate  or 
original  will,  this  is  an  effeftual  avoiding  of  both,  they 

being 
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being  both  but  one  will,  and  therefore  muft  fland  or  fali 
together.      2  Vern.  742.  Onions  v.  Tyrer. 

A  man  malces  his  will  in  writing,  and  thereby  devifes 
all   his   real  and  perfonal  eftate  to  his  v;lTe,   her  heirs  and 
executors,  in   truft  to  pay   his  debts  and    legacies;  and 
then  devifes  feveral  legacies  to  his  children  and  other  per- 
fons,  and  concludes,   "  In  witnefs  whereoFi  have,  to  this 
my  laft  will  and  teftament,  containing  nine  ftieets  of  pa- 
per, and  to  a  duplicate  thereof,   to  be   left  in  the  hands 
of  fuch  a  one,  fet  my  feal  to  every  fheet  thereof,  and  to 
the  hft  of  the  faid  flieets  my  hand  and  feal,  in  the  pre- 
fence  of  three    witnefTes,   who  all  fubfcribed  their  names 
in   due   form   of   law."     Afterwards  the  teilator    being 
minded  to  add  other  truftees  to  his  wife,  and   make  fome 
alterations  in  his   will,  fends  for  a   fcrivener,  and  gave 
dire<flions  to  prepare  a  draught  of  inftruftions  for  another 
will,  which    the  fcrivener  does  accordingly,   which  the 
teftator  read  over  and  approved  of  very  well,  and  fets  his 
hand  to  it ;  and  being  at  a  tavern,  thinking  he  had  now 
made  a  new  will,  he  pulls  out  of  his  pocket  the  firft  will 
and  tears  off  the  feal  from  the  firft  eight  (heets,  which  the 
fcrivener  feeing,  afked    him  what  he  was  doing  ;  why 
fays  he,  I  am  cancelling   my  firft  will.     Pray  fays  the 
fcrivener  hold  your  hand,  the  other  will  is  not  perfefted  ; 
it  will  not  pafs  your  real  eftate  for  want  of  being  executed 
purfuant   to   the   ftatute  of  frauds   and  perjuries.      I  am 
forry  for  that,  fays   he,  and  immediately  defifted  from 
tearing  off  any  more  of  the  feals;  and  in  fome  fhort  time 
dies  without  having  done  any  thing  further  to  perfedl  the 
fecond  will,  or  cancel  the  firft.     After  his  death,  on  ap- 
plication to  the  Spiritual  court  by  the  wife,  who  was  made 
executrix  of  his   laft  will,   they  fentenced  it  a  good  will 
as  to  the  perfonal  eftate,  and  admitted  her  to  prove  it : 
And  on  a  bill  brought  by  the  legatees  againft  the  wife, 
and  other  truftees,  to  have  a  fpecifick  performance  of  the 
truft  in  the  firft  will,  and  that  the  eftate  might  be  fold, 
purfuant   to   the  direftions  of  that  will  ;    it  was  infifted 
upon,  that  the   firft  will  was  revoked  either  by  making 
of  the  fecond,  or  by  tearing  off  the  feals  from  the  firft; 
but  Lord  Chancellor  held,  that  the  fubfequent  will  could 
be  no  revocation  as  to  the  real  eftate,  not  being  executed 
according  to  the  ftatute  of  frauds  and  perjuries :   And  that 
as  to  the  tearing  off  the  feals  from   the  firft  eight  flieets, 
that  not  being  done  animo  cancelldndi,  was  no  revocation  ; 
and  that  the  feal  remaining  whole  to  the  laft  (beet  was 
fufficient,  and   in  ftridnefs  it  was  not  neceflary  that  all 
the  flieets  fliould  be  fealed.     But  becaufe    the   Spiritual 
court  had  fentenced  the  fecond  a  good  will  of  the  perfon- 
al eftate,  his  Lordfliip  held  it  a  good  will  for  the  whole 
perfonal  eftate,  and  that  fuch   legatees  of  perfonalties  in 
the   firft  will,  as   are   left  out   in   the  fecond,  muft  lofe 
their  legacies  ;  but  for  thofe  that  had  legacies  by  the  firft 
will  chargeable  on   the  real    eftate,   if   the  fame  legacies 
were  devifed  to  them  by  the  fecond  will,  that  they  (hould 
fliU  continue  chargeable  on  the  real  eftate  ;  provided  fuch 
legacies  were  not  increafed  or  enlarged  by  the  fecond  will  : 
For  though   the  fecond  will  was  not  fufficient  in  itfelf  to 
charge  the  real  eftate,  yet  fince  the  real  eftate  remained 
well  devifed  by  the  firft  will,   they  ftould  be  ftill  fecured 
by  that  real  eftate  ;  for  they  were  not  devifed  out  of  land 
1  ke  a  rent,  but  only  fecured  by  land,  which  before  was 
well  devifed  ;  but  for  new  abfolute  perfonal  legacies  de- 
vifed by  the  laft  will,   they  fhould  be  chargeable  only  upon 
the  perfonal  eftate,  and  fhould  have  the  preference  to  be 
the  firft  pSid  out  of  the  perfonal  eftate  before  the  other 
legacies,   in   the  firft  will,  charged   upon  the  real  eftate, 
becaufe  ihey  had   feveral  funds,  out  of  which  they  were 
to  be  paid  ;  the  perfonal  legacies  in  the  laft  will  out  of 
the  peifonal  eftate,  which  was  well  devifed  by  that  will, 
and   the   legacies   charged   upon  or  fecured  upon  the  real 
eftate,  which    was  devifed   by   the  firft  will,  out  of  the 
real  eftate.      Abr.  Eq.  Cof.  409.   Hyde  v.  Hydt.   3  Chan. 
Rep.  155.  S.  C. 

A.  in  December  1715  makes  his  will,  and  flgns,  feals, 
and  publifhes  it  in  the  prefence  of  four  witnefTes,  who 
attefted  and  fubfcribed  the  fame  in  his  prefence,  and  there- 
by gives  to  H.  P.  his  fon,  and  to  his  heirs  and  afligns 
for  ever,  his  lands,  i^c.  The  2d  oi  January  following,  he 
orders  one  0.  to  makeanal;eration  in  his  will,  and  inter- 
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lines  thefe  words ;  "  I  give  unto  my  wife  A.  P.  and  her 
afligns,  my  lands  in  Pf^,  for  her  life  ;  and  after  her  de- 
ceafe  to  my  fon  H.  and  his  heirs."  The  will  is  read  to 
the  teftator,  and  he  approves  of  it  with  the  interlineation  : 
He  puts  his  feal  upon  the  wax  in  the  prefence  of  three  of 
the  fame  witneffes,  but  does  not  write  his  name  de  novo, 
neither  do  the  witneffes  fubfcribe  theirs  de  novo.  The 
queftion  was,  whether  this  was  a  good  devife  to  A.  P, 
for  her  life  ?  The  doubt  was  chiefly  upon  the  29  Car.  2. 
whether  this  alteration  was  not  a  revocation  within  the 
ftatute.  Every  bequeft  is  to  continue  in  force  until  the 
fame  be  burnt,  ^c.  by  the  teftator  or  his  dircflion,  in 
his  prefence,  or  unlefs  the  fame  be  altered  by  fome  other 
will  or  writing  of  the  devifor,  figned  in  the  prefence  of 
three  or  four  witneffes,  declaring  the  fame.  If  the  will 
be  figned,  it  may  be  in  any  part;  and  Per  Parker  <tni\ 
Eyre,  The  putting  a  feal  is  a  good  figning  ;  for,  Per  Par- 
ker Chief  Juftice,  The  intention  of  the  parties  figning  it, 
and  the  witneffes  attefting,  is  only  that  the  witneffes  may 
know  it  again.  This  z&  is  fully  penned,  and  is  not  to 
be  expounded  away.  Per  Powis,  Here  is  no  danger  of 
fraud  or  perjury  ;  here  is  a  new  devife,  and  not  an  al- 
teration. Per  Eyre,  Every  thing  is  right,  fave  the  new 
fubfcribing  by  the  witneffes ;  The  cafe  of  Lee  and  Liib, 
in  Shower  68,  69,  is  tight  ;  nobody  can  fay  this  new 
bequeft  was  figned  in  the  prefence  of  the  teftator.  Per 
Eyre  and  Parker,  There  muft  be  more  than  a  bare  revo- 
cation. It  muft  be  figned  in  the  prefence  of  three  wit- 
neffes. The  altering  a  will  muft  be  underftood  of  a  re- 
voking, i.  e.  an  alteration  by  revocation.  The  latter 
implies  the  whole  will,  the  former  of  any  part,  other- 
wife  this  alteration  will  clafh  with  the  former  claufe  ;  fo 
that  if  the  teftator  revokes  the  whole  or  part,  it  fliall  be 
by  will  or  writing,  figned  in  the  piefence  of  witneffes, 
but  they  are  not  obliged  to  fubfcribe.  Per  Eyre,  If  H.  P. 
had  been  here  found  heir  at  law,  then  A,  the  leffor  of  the 
plaintiff,  might  have  been  helped;  for  if  this  be  an  alter- 
ation, fo  as  H,  is  not  to  have  the  lands  till  after  A.'s 
death,  fhe  will  have  an  eftate  by  operation  and  implica- 
tion of  law.  Vin.  Abr.  tit.  Devife  (R.  4.)  Ca.  3. /.  142, 
Town  fend  v,  Pearce. 

If  A.  devifes  lands  to  B.  and  his  heirs,  and  afterwards 
mortgages  the  fame  lands  to  J.  S.  for  years,  or  in  fee, 
though  a  mortgage  in  fee  be  a  total  revocation  at  law,  yet 
in  equity  it  fliall  be  a  revocation  pro  tanto  only,  i  Vern, 
329,  342,  97,  141,  182.      I  Salk.  158.   S.  P. 

So  if  a  man  feifed  in  fee  devifes  it  to  J.  S.  in  fee  or  for 
life,  and  afterwards  makes  a  leafe  to  J.  D.  for  years, 
this,  even  at  law,  fliall  not  be  a  revocation,  but  during 
the  years ;  for  his  intent  does  not  appear  further  than  du- 
ring the  term  for  years,  i  Roll  Abr.  bib.  Montagui  v. 
Jefferies. 

,  So  if  a  hufband  poffeffed  of  a  term  for  forty  years,  de- 
vifes it  to  his  wife,  and  after  leafes  the  land  to  another 
for  twenty  years,  and  dies;  this  leafe  is  not  any  revoca- 
tion of  the  whole  eftate ;  but  only  during  the  twenty 
years,  and  the  wife  fliall  have  the  refidue  by  the  devife. 
Id.  ibid.  Wilcox' %  cafe. 

But  if  A.  devifes  lands  to  B.  and  his  heirs,  and  twelve 
years  after  leafes  the  fame  lands  to  B.  for  fixty  years,  to 
commence  after  his  death,  and  delivers  the  deed  to  a 
ftranger,  to  the  ufe  of  B.  who  does  not  deliver  it  to  B. 
till  after  the  death  of  A.  This  is  a  revocation  of  the  whole 
eftate,  for  both  eftates  are  not  confiftent  nor  can  veft  in 
B.  at  the  fame  time;  and  it  was  plainly  the  intention  of 
the  devifor,  that  B.  fliould  have  the  lefs  eftate  only.  And 
it  was  fo  adjudged,  though  objefled,  that  it  was  the  in- 
tention oi  A.  that  B.  fliould  have  his  liberty  to  take  by 
the  leafe  or  devife,  B.  not  having  agreed  to  the  leafe  in 
the  life-time  of  A.     i  Abr.  Eq.  Caf.  410. 

But  if  the  leafe  made  to  thedevifee  had  been  to  begin 
either  in  prafenti  or  futuro,  in  the  life  of  the  devifcv,  it 
had  not  been  a  revocation,  for  inafmuch  as  the  leafe 
might  have  determined  in  his  life,  it  was  confiftent  with 
his  will.     Cro  Jac.  49.  Coke  v.  Bullock. 

So  where  A.  by  will  devifed  to  his  younger  fon  a  cer- 
tain meffuage  for  ninety-nine  years,  if  three  lives  lived 
fo  long,  yielding  and  paying  to  his  fiftcr.the  plaintiff  20/. 
per  Ann.  until  twelve  rears  old,  and  thence  /^ol.  per  Ann. 

for 
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for  life:  And  afterwards  the  faid  A.  for  300/.  fine  de- 
mifed  the  fjid  mefluage  to  "/.  5.  for  iihiety-iiine  years,  if 
three  lives  lived  fo  long,  yielding  and  paying  ^ol.  pet- 
Ann,  to  A.  the  teftator,  his  heirs  and  afligns  j  and  though 
it  was  held  at  the  Rolls  to  be  a  revocation,  yet  on  an  ap- 
peal to  my  Lord  Keeper,  he  decreed  it  to  be  no  revoca- 
tion, and  that  the  daughter  fliould  be  paid  her  annuity; 
and  he  faid,  that  the  rule  is,  where  a  fubfcquent  ait  (ball 
amount  to  a  revocation  by  implication,  it  mull  be  a  ne 
ceflary  implication  :  And  the  adt  niuft  be  wholly  incon 
fiftent  with  the  devife.  2  Vern.  495.  Lamb  v.  Parker. 
2  Freem.  284.  S.  C. 

So  if  A.  devifes  lands  to  truftees  to  pay  his  debts,  and 
then  to  pay  his  wife  200  /.  per  Ann.  for  her  life  ;  and  the 
teftator  living  feveral  years  after,  his  debts  increaftd  from 
2000/.  to  10,000/.  for  8000/.  whereof  his  faid  truftees 
were  bound,  and  afterwards  A.  the  teftator,  by  deed  and 
fine,  conveys  his  lands  to  his  faid  truftees,  to  fell  to  pay 
his  debts,  and  the  furplus  to  him  and  his  heirs,  and  the' 
the  wife  joined  with  him  in  the  fine  and  conveyance,  yet 
this  (hall  be  no  revocation  of  the  wife's  200/.  per  Ann. 
and  (he  (hall  have  the  200/.  per  Ann.  out  of  the  furplus 
money  after  the  debts  are  paid,  z  Fern.  241.  Vernon  v. 
"Jones.     2  Freem.  117.   S.  C. 

But  in  a  cafe  where  Edward  Earl  of  Lincoln  had  mort- 
gaged the  manor  of  S.  to  the  defendant  IVynn  and  his  heirs 
for  12,000/.  and  afterwards,  by  his  will,  in  default  of 
ifTue  male  of  his  own  body,  devifed  it  to  Sir  Francis  Clin- 
ton (who  was  to  fucceed  him  in  the  honour)  for  his  life, 
with  remainder  to  his  firft  and  oth.er  fons  in  tail  m<.le, 
with  other  remainders  over ;  and  appointed  that  his 
houfhold  goods  at  his  chief  houfe  at  S.  fliould  remain 
there  as  heir-looms  to  the  next  heir  male,  who  (hould  be 
Earl  of  Lincoln,  and  made  Sir  Francis  Clinton  executor: 
Afterwards  the  Earl  (who  was  very  whimfical)  took  a 
fancy  to  one  Mrs.  Calvert,  daughter  to  the  Lord  Balti- 
more, and  fancied  he  (hould  marry  her,  though  it  was 
proved  in  the  caufe,  there  never  was  any  intention  of 
fuch  marriage  in  her,  or  any  of  her  relations-,  nor  any 
treaty  about  it ;  and  in  this  fancy  he  makes  a  leafe  and 
releafe  of  thofe  premifTes  to  the  defendant  Davenport  and 
Town/end  and  their  heirs,  (in  confideration  of  the  faid  in- 
tended marriage,  as  it  was  exprefled)  to  the  ufe  of  him- 
felf  and  heirs  till  the  faid  intended  marriage  took  efFedt : 
Then  as  to  part,  in  truft  for  Mrs.  Calvert  and  her  heirs, 
in  lieu  of  dower,  and  as  to  the  reft  in  truft  that  the  truf- 
tees (hould  fell  it,  to  difincumber  that  part  limited  to 
Mrs.  Calvert,  and  the  furplus  money  to  his  executors 
and  adminiftrators.  There  was  no  farther  progrefs  to- 
wards the  marriage,  and  fome  time  after  the  Earl  died 
without  anv  alteration  of  his  will,  and  the  honour  de- 
fcended  to  Sir  Francis  Clinton,  (who  had  but  a  very  fmall 
eflate,  if  anyj  who  died  fion  after  ;  and  the  plaintiff, 
his  eldeft  fon  and  heir,  an  infant  of  about  feven  years 
old,  brought  his  bill  to  have  the  redemption  of  ihe  mort- 
gage, and  a  conveyance  of  the  eftate  :  And  the  defen- 
dants A.  B.  and  C.  who  were  coufinsand  coheirs  of  Earl 
Edward,  broL'ght  a  crofs  bill,  that  they  might  redeem 
and  have  the  eftate  conveyed  to  them.  And  the  only 
queftion  was,  whether  the  leafe  and  releafe  were  a  revo- 
cation of  the  will  ?  It  was  faid  for  the  plaintiff,  that  the 
Earl  had  but  an  equitable  intereft,  the  whole  eftate  being 
before  mortgaged  in  fee,  and  therefore  it  ought  to  be  con- 
fidered  according  to  equity  ;  and  that  though  fuch  a  leafe 
and  relejfe  would  have  been  a  revocation  of  a  devife  of  a 
Jegal  eftate,  yet  it  will  not  be  fo  here ;  for  the  reafon  the 
Jaw  goes  upon  judging  it  a  revocation  is,  becaufe  the 
leafe  and  releafe  is  a  conveyance  of  the  eftate,  and  fo  ex 
vecejjitaie  rei  a  revocation  of  the  devife  :  And  it  is  plain 
the  law  goes  upon  this,  and  not  upon  any  fuppofed  alter- 
ation in  the  perfoii's  will.  For  if  a  man  makes  a  will, 
and  thereby  devifes  lands  to  J.  S.  and  his  heiri,  and  af- 
terwards articles  to  fell  the  land  to  J.  D.  and  his  heirs, 
and  receives  the  purchafe  money,  and  dies  before  any 
conveyance  made,  thefe  articles  will  be  no  revocation  of 
his  will  :  And  yet  it  is  as  plain  his  mind  and  intention, 
as  to  thofe  lands,  is  altered  as  much  as  if  he  had  aftually 
made  a  conveyance  to  7.  D.  And  in  the  cafe  of  an  equi- 
tab'e  intereft,  the  leafe  and  releafe  makes  no  alteration  of 
<be  eftate,  fo  as  to  induce  a  neceflity  of  adjudging  it  a  re- 
VoL.  II.  NO.  139. 
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vocation,  as  there  is  in  cafe  of  a  legal  eflate  :  It  is  plain, 
as  to  his  intention,  that  he  did  not  intend  any  revocation 
or  alteration  of  lih  will,  unlefs  or  until  that  marriage 
(hould  take  effefl  ;  for  by  the  releafe  it  is  limited,  that  till 
tliat  marriage  it  (hould  continue  to  him  and  his  heirs, 
which  is  juft  as  it  was  before;  and  that  marriage  having 
never  taken  effefl,  the  eftate  continues  juft  as  it  was. 
And  it  cannot  be  pretended,  that  this  leafe  and  releafe  aie 
any  exprefs  revocation  of  his  will  ;  and  the  court  of 
Chancery  is  fo  far  from  following  the  ftriifl  rules  of  legal 
revocations,  that  it  often  relieves  againft  them.  And 
therefore  if  a  man  devifes  Blackacre  to  J.  S.  and  his  heirs, 
and  afterwards  mortgages  it  to  J.  D.  and  his  heirs,  this, 
in  law,  is  a  revocation  of  the  devife,  and  yet  in  equity  it 
(hall  be  none  farther  than  to  let  in  the  mortgagee  ;  and 
to  this  purpofe  were  cited  feveral  cafes.  And  therefore 
fince  the  court  of  equity  muft  interpofe  for  one  fide  or 
the  other,  it  was  concluded  it  ought  to  interpofe  for  the 
prefent  Earl,  and  that  he  ought  to  have  the  redemption 
of  the  eftate,  as  devifed  by  the  will  of  Earl  Edward.  For 
the  defendants  it  was  faid,  that  fuch  a  leafe  and  releafe 
would  have  been  a  revocation  of  a  devife  of  a  legal  eftate, 
and  that  equitable  eftates  are  governed  by  the  fame  rules 
that  legal  eftates  are  ;  and  there  is  no  fraud  or  circum- 
vention, nor  other  equitable  circumftances,  to  make  the 
court  vary  from  that  rule  in  this  cafe ;  and  the  will  is  in 
difinherifon  of  the  heir,  who  is  always  favoured  in  all 
courts.  And  as  to  the  cafes  put,  where  mortgages  have 
been  held  to  be  no  revocation  in  equity,  it  was  faid,  the 
reafon  of  that  is,  becaufe  mortgages  are  not  confidered  as 
conveyances  of  the  eftate,  but  only  charges  upon  it :  And 
my  Lord  Keeper  was  of  this  opinion,  and  decreed  the 
plaintifi^'s  bill  to  be  difmi/Ted,  and  the  coheirs  to  have 
the  redemption  of  the  mortgage,  i  Abr.  Eq.  Gaf.  41  r. 
2  Freem.  202.  refolved  it  Was  a  revocation  :  And  upon 
an  appeal  fo  held  in  Dom.  Procer.  by  a  majority  of  two 
Lords  only. 

So  wheie  Sir  John  Hufhandhy  will  in  Wriiing,  dated 
the  I2th  of  February  1708,  devifed  feveral  pecuniary  and 
fpecilick  legacies,  and  then  gave  all  the  reft  of  his  real 
and  perfonal  eftate,  after  all  his  debts  and  legacies  paid, 
to  John  Pollen,  on  condition  he  took  the  name  of  Huf- 
band  upon  him,  and  the  heirs  male  of  his  body,  with  di- 
vers remainders  over:  Afterwards  by  leafe  and  Releafe, 
the  30th  of  Augujl  1709,  Sir  John  Hujband,  together 
with  J.  S.  the  truftet,  conveyed  feveral  manofs  and 
lands  in  the  county  of  Warwick  to  truftees  and  their  heirs, 
to  the  ufe  of  himfelf  for  life,  without  impeachment  of 
wafte,  and  that  the  truftees  and  their  heirs  fliould  execute 
fuch  conveyance  and  conveyances  thereof  as  the  faid  Sir 
John  by  writing  under  his  hand  and  feal,  or  by  his  laft 
will  and  teftament,  (hould  diredl  or  appoint  j  and  in  17 10 
Sir  John  died,  without  altering  or  revoking  the  faid  will, 
or  making  any  appointment  touching  the  faid  real  eftate  : 
And  the  queftion  was.  Whether  this  leafe  and  releafe 
were  a  revocation  of  the  will  or  not .'  the  original  bill  of 
Pollen  being  to  eftablifh  the  will,  and  the  crofs  bill  to  fet 
afide  the  will,  and  have  an  account  of  the  profits.  And 
it  was  decreed,  that  the  leafe  and  releafe  were  a  revoca- 
tion of  the  will.   I  Abr.  Eq.  Ca.  412.  Pollen  v.  Hujband. 

A.  having  ifTue  four  daughters,  and  no  male  iflue,  de- 
vifes lands  to  truftees,  in  truft  to  permit  his  daughter  S. 
to  receive  the  rents  and  profits  until  her  marriage  or 
death,  and  in  cafe  (he  married  with  the  confent  oftwa 
of  the  truftees  and  her  mother,  then  to  convey  the  pre- 
mifles  to  her  and  her  heirs :  But  if  (he  died  before  marriage, 
or  married  without  fuch  confent,  then  to  convey  to  other 
perfons :  Afterwards  S.  married  in  the  life-time  of  her 
father,  and  with  his  confent,  and  he  fettled  part  of  thofe 
lands  on  her  and  her  hufljand,  and  died.  And  it  was 
held,  that  this  fettlement  was  no  revocation  of  the  will; 
as  to  the  devife  of  the  other  lands.  2  Vern.  720.  Clarki 
V.  Berkley. 

So  J.  S.  having  four  daughters,  A.  B.  C.  and  D.  in 
1705  by  will  devifes  feveral  parcels  of  his  sflate  feverally 
ta  his  four  daughters,  and  inf  af  he  devifes  to  truftees  all 
his  lands,  tenements  and  hereditaments,  in  £.  and  F.  of 
either  of  them,  or  near  thereurrto  adjoining,  in  truft  for 
A.  until  her  marriage  or  death  ;  and  in  cafe  (he  marries 
9  Y  with 
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with  {lonfent  of  her  truftees^  then  for  her  and  her  heirs, 
or  for  fuch  perfon  as  (he  (hould  appoint,  isfc.  But  in  cafe 
(he  (hould  marry  without  confent  of  her  iruftees,  and 
forfeit  her  eftate,  then  to  her  other  fiflers  equally  among 
them,  tSc.  In  1708,  The  phiintifF  Clarke  married  A. 
with  the  confent  of  J.  S.  and  he  fettles  upon  the  mar- 
riage (his  wife  joining  with  hiro,  who  had  thefe  lands  in 
jointure)  part  of  thefe  lands  devifed  to  her  by  his  will, 
after  the  death  of  her  mother,  and  alfo  7  i.per  Ann.  in 
fee  farm  rent,  which  was  doubtful  if  it  palled  by  tiie  will 
or  not.  In  1709  J.  S.  died  without  altering  his  will. 
(Note  y.  S.  in  a  letter  to  Clarke  upon  the  treaty  of  mar- 
riage, declares  what  he  will  give  him  with  his  daughter  in 
p'efent,  and  that  (he  will  be  a  better  fortune  at  his  death.) 
Quaere,  if  this  devife  to  A.  in  fee,  upon  condition  of  mar- 
rying with  the  confent  of  truftees,  be  difpenfed  with  or 
perform'd  by  her  marrying  in  J.  S.'s  life-time,  and  with 
his  confent?  And  Cowper  Ch.  was  of  opinion,  that 
by  the  marriage  with  the  confent  of  the  father,  the 
condition  is  difpenfed  with,  and  the  devife  become  abfo- 
lute.  Vin.  Abr.  tit.  Devife,  Ca.  II.  p.  154.  Clarke  and 
IZv'  V.  Lucas  et  al'. 

A.  made  his  will  and  thereof  his  brother  executor,  and 
devifed  unto  his  executor  all  his  eftate  real  and  perfonal, 
and  four  years  afterwards  he  marries,  and  then  by  a  co- 
d'cil  makes  his  wife  his  executrix.  And  thequeftion  was, 
v-'hether  the  brother  (hould  have  the  perfonal  eftate  :  And 
jt  was  urged,  that  he  (hould  ;  for  he  does  not  take  it  as 
executor  only,  but  by  exprefs  words  of  gift  in  the  will  ; 
aiid  it  appears  that  there  was  not  only  a  benefit  intended 
him  as  executor,  for  even  the  real  eftate  was  devifed  to 
him  :  But  it  being  in  proof  that  he  had  not  any  the  leaft 
real  eftate  in  the  world,  it  was  faid  by  my  Lord  Chan- 
cellor, that  the  perfonal  eftate  was  defigned  him  only  as 
executor :  And  it  was  thereupon  decreed  for  the  widow, 
the  executrix.      1  Fern.  2^.  IVilkinfon  v.  • 

If  A.  by  his  will  devifes  all  the  refidue  of  his  perfonal 
eftate  to  B.  and  C.  and  makes  them  executors ;  and  after, 
by  a  codicil,  cancels  and  revokes  every  legacy,  thing,  and 
part  relating  to  B.  and  revokes  his  being  executor ;  C. 
(hall  have  the  whole.  A  revocation,  with  a  new  gift, 
fliall  have  the  fame  effeft  as  if  it  had  been  exprefsly  given  ; 
and  whether  it  be  by  codicil  or  obliteration,  it  is  the 
fame.  5  Bac.  Abr.  535.  MSS.  Rep,  Humphries  v.  Taylor.) 
in  Chan.  Hil.  25  Geo.  2. 

An  alteration  of  circumftances  has  been  confidered  as 
an  implied  revocation. — Thus, 

/.  5.  being  a  bachelor,  made  his  will  ;  and  devifed  a 
legacy  of  500/.  to  his  brother,  and  other  legacies  to  o- 
tlier  perfons,  and  devifed  his  real  eftate  to  Eliz.  Clofe  and 
her  heirs ;  and  afterwards  intermarries  with  the  fame 
Eliz.  Clofe,  and  died,  leaving  her  privement  enfeint  with 
a  fon,  without  making  any  alteration  in  his  will  :  And 
the  main  queftion  in  the  cafe  was,  whether  this  altera- 
tion in  the  teftator's  circumftances  did,  of  itfelf,  with- 
out more  ado,  amount  to  a  revocation.  Thofe  who  ar- 
gued for  its  being  a  revocation,  relied  on  the  cafe  of  ore 
/lyres,  in  which  it  was  refolved  by  the  Judges,  that 
where  a  man  unmarried  made  a  will  and  devifed  away 
his  eftate,  and  afterwards  married  and  had  a  child,  and 
died  without  any  revocation  of  his  will,  that  the  altera- 
tion of  circumflances  was,  in  itfelf,  a  revocation  of  the 
will.  And  a  cafe  was  cited  out  of  Cicero,  where  one  think- 
ing his  fon  dead,  devifed  his  eftate  to  another  ;  yet  the  fon 
returning,  it  was  held  he  (hould  have  it,  becaufe  it  was 
to  be  fuppofed  he  would  not  havedifinherited  him  without 
reafon.  On  the  other  fide  it  was  argued,  that  tho'  alter- 
ation of  circumftances  might,  in  fome  cafe?,  amount  to 
a  revocation  of  a  will,  yet  it  does  not  in  this  cafe;  for 
there  is  nothing  but  what  a  reafonable  man  might  do, 
nothing  unjuft  or  unjuftifiable.  It  appeared  he  had  an  in- 
tention of  marrying  Eliz.  Clcfe  when  he  made  his  will, 
tho'  perhaps  he  might  not  know  when  he  died  that  his 
wife  was  enfient,  or  if  he  did,  yet  it  is  not  uncommon 
for  many  who  are  kind  to,  or  fond  of  their  wives,  to 
leave  their  children  wholly  in  their  power,  to  make 
them  the  more  dutiful  to  her,  and  that  he  muft  know  the 
fon  would  be  the  wife's  heir,  as  well  as  his ;  and  would 
have  the  eftate  as  fuch,  if  (he  did  not  difpofe  of  it  ftoni 
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him.  Lord  Keeper  was  clear  of  opinion,  that  alteration 
of  circumftances  might  be  a  revocation  of  a  will  of  lands 
as  well  as  of  a  perfonal  eftate  ;  and  that  notwi:hfianding 
the  ftatute  of  frauds  and  perjuries,  which  d  es  not  ex- 
tend to  an  implied  revocation:  But  no  fuch  alteration 
appears  he.e,  for  no  iijury  is  done  any  perfon  ;  and 
thofe  are  provided  for  whom  the  teilator  was  bound  to 
provide  for,  and  fo  eftablifhed  the  will.  1  Abr.  Eq,  Ca. 
413.    Brown  v.  Thowpfon. 

Tho'  marriage  and  the  having  of  children  has  been 
deemed  a  revocation  of  a  will,  yet  it  is  only  a  prefump- 
tive  revocdtion  ;  for  if  it  appears  by  any  exrreflion,  or 
oil  er  means,  to  be  the  intent  of  the  devifor,  that  his 
will  (hould  continue  in  force,  the  marriage  will  be  no 
revocation  of  it.      1  Ld.  Raym.  441.  Lugg  v.  Lugg. 

A  fubfequent  devife  to  a  perfon  incapable  (  f  takinj,  is 
a  revocation  of  a  precedent  devife  to  a  perfon  capable. 
This  was  approved  by  the  counfel  on  both  fides  as  good 
law.  Thus,  in  a  devife  of  lands  to  A.  if  afterward  the 
devifor  devifes  the  fame  lands  to  B.  who  was  a  papift, 
both  devifes  aie  void  ;  for  though  the  laft  is  void  as  a 
will,  yet  it  is  good  as  a  revocation.  10  Mod.  233. 
Roper  v.  Radcllffe.  Jin.  Abr.  tit.  Devife,  {'R.  3.)  p. 
141. 

A  devife  was  made  of  a  teim  carved  out  of  an  inheri- 
tance for  99  years,  before  the  (tatute  of  3  ds' 4  IV.  i3 
M.  cap.  14.  of  fraudulent  devifes,  in  truft  to  pay  14/, 
per  annum  to  a  grand-daughter  for  life;  and  after  the 
making  this  will,  the  devifor  mortgaged  this  land  for  five 
hundred  jears  (which  is  a  revocation  m  law  for  the  term, 
but  the  devifeehasan  equity  to  redeem  the  mortgage),  the 
mortgagee  afligns  over  the  mortgage  to  the  p'aintift',  who 
was  a  creditor  by  boi  d  to  the  teitator,  and  the  reverfion 
in  fee  defcended  to  tie  teftator's  heir  at  law.  Per  Cow- 
per, Ch.  the  mortgage  is  a  revocation  pro  tanto  of  the 
devife  of  the  annuity,  and  (he  muft  keep  down  the  in- 
tereft,  or  pay  a  third  part  of  the  redemption  ;  but  being 
a  devifee  flie  may  redeem  the  mortgage,'  without  paying 
the  bond.  Vin.  Abr.  tit.  Devife,  (Y .)  Ca.  2.  Saunders  v. 
Hawkins. 

A.  devifes  land  to  an  executor  for  payment  of  debts, 
and  recites  that  a  particular  fchedule  of  them  was  an- 
nexed to  the  will,  remainder  over.  Afterwards  he  mort- 
gages part  of  the  faid  lands,  and  pays  moft  of  the  fche- 
dule debts  with  the  money.  And  it  was  decreed,  that 
this  mortgage  is  not  a  revocation,  neither  in  all,  nor  part, 
and  that  the  will  ought  to  extend  to  all  the  debts  that 
(liould  be  owing  at  the  time  of  his  death,  and  not  to  the 
fchedule  debts  only  ;  and  that  the  mortgage  was  only  a 
fecurity,  and  not  an  appointment  how  it  fliould  be 
made.  But  this  decree  was  reverfed,  tho'  without  preju- 
dice to  the  heir  at  law.  Fin.  Abr.  tit.  Devife,  (R,  6.) 
Ca.  25'.  p.  147.   Barnardijlon  v.  Carter. 

If  lands  are  devifed  to  one  in  fee,  and  afterward  mort- 
gaged to  the  fame  devifee,  it  is  a  revocaion  in  toto,  being 
inconfiftent  with  the  devife;  tho'  it  was  agreed,  if  the 
mortgage  had  been  to  a  ftranger,  it  had  been  a  revoca- 
tion quoad  the  mortgage  only.  Decreed  per  Lord 
Macclesfiild,   Prec.  in  Chanc.  514.   Haikncfs  v.  Bayley. 

I.  S.  by  his  will  gives  his  daughter  500  /.  for  her  por- 
tion, and  afterward  marries  her  to  A.  and  gives  her  300/. 
for  her  portion  in  marriage,  and  lived  four  years  after 
without  revoking  his  will.  Afterward  the  hufband  is  a 
bankrupt,  and  the  aflignees  brought  a  bill  againft  the  fa- 
thei's  executor  for  the  500/.  or  at  leaft  to  recover  200/. 
to  make  up  the  portion  tantamount  to  the  500/.  legacy. 
Lord  Ch.  Parker  with  great  dearnefs  held,  that  giving  a 
daughter  a  portion  by  will,  and  afterward  a  portion  in 
mairiage,  is  by  the  law  of  all  other  nations  as  well  as 
Great  Britain,  a  revocation  of  the  portion  given  by  the 
will  ;  and  difmifled  the  bill  with  cofts.  I  P.  IFtll.  Rep. 
681.    Htiriop  V.  IF'hitmore. 

Teftatrix  having  three  daughters  A.  E.  and  M.  by 
will  devifed  looo/.  to  A.  800/.  to  E.  and  500/.  to  ^/. 
after  this  will  was  made,  plaintiff  courted  A.  and  upon 
a  treaty  of  marriage,  teftatrix  g.ive  a  note  for  500  /.  paya- 
ble within  fix  months  after  the  marriage  to  plaintiff",  in 
augmentation  of  her  daughter's  portion,  left  to  her  by 
her  fatiier;  and  the  next  day  the  marriage  was  had  ;  and 
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upon  the  fame  day  the  teftatrix  was  taken  iil,  and  d'cd 
(ix  days  af;cr,  without  alterins  or  makitia:  a  new  wjII  ; 
but  (lie  did  declare,  that  fhe  did  intend  that  her  djugliter 
A.  ftiould  have  but  looo/.  from  her,  and  that  now  flie 
had  given  her  this  500  /.  fhe  mjft  alter  her  w.ll  ;  and 
fcnt  for  an  attorney  to  do  it;  but  when  he  came,  (he 
was  light  headed,  and  d:ed  foon  after.  And  it  w^s  faid 
by  the  defendants,  the  executors,  that  the  teftatrix's  afTets 
were  not  fufficient  10  pay  plaintiff  the  500/.  upon  the 
note,  and  the  loooi.  leiacv>  and  Hkewifc  the  legacy  to 
the  other  two  daughters.  And  two  points  were  m^de  ; 
fitlt,  if  this  500/.  note  (hall  betaken  in  part  of  fatis- 
fadtion  of  the  lOOoA  legacy  ?  Secondly,  if  parol  evidence 
fball  be  admitted  to  prove  the  intent  of  the  teflatrix  ? 
And  per  Lord  Cli.  Parker^  circumftances  of  ttftatrix  and 
her  family  mav  be  given  in  evidence  to  expound  the 
will,  but  not  any  parol  declarations  to  explain  the  words 
of  the  will,  or  to  control  it;  that  in  this  cafe  there  is  no 
doubt  upon  the  words  of  the  will ;  but  the  queltion  is,  if  the 
telfaifix  has  not  advanced  part  of  the  legacy  in  her  life- 
time upon  the  marriage  of  her  daughter  ?  and  the  evi- 
dence is  only  as  to  the  fatisfa(3ion.;  and  thereupon  his 
Lordfhip  admitted  the  evidence  to  be  read  ;  and  direfled 
the  matter  to  fee  if  there  were  afTeis  fufHciert  to  pay  all 
the  kgacics  ;  and  upon  report,  the  court  to  determine  as 
to  the  qucntum  due  10  the  plaintiff.  Vin.  Abr.  fYa.) 
Ca.  10. 

/.  5.  devifed  to  M.  his  wife,  fix  houfes  in  bar  of 
dower,  and,  fubje(fl  to  his  legacies,  he  devifed  ('ihe  reft  of) 
his  real  and  perfonal  eftate  to  his  two  daughter?,  and 
their  heirs,  in  moieties,  and  afterwards  in  confideraiion 
of  the  marriage  of  A.  his  eldeft  daughter  with  B.  I.  S. 
by  marriage  articles,  covenants  to  fettle  one  moiety  of 
his  real  e(ta:e  to  t.ie  ufe  of  himfelf  for  life,  remainder  to 
the  ufe  of  the  faid  B.  and  A.  his  intended  wife,  for  their 
lives,  remainder  to  the  younger  children  of  the  marriage 
in  tail  general,  remainder  to  the  faid  B.  in  fee  ;  and 
alfo  covenanted,  that  he  would  ftand  poffefled  of  one 
moiety  of  all  fuch  perfonal  eftate  as  he  fhould  leave  at 
his  death,  ('fubjeft  only  to  his  debts,  and  fuch  legacies  as 
(hould  amount  to  50CO  1.)  in  truft  for  B.  and  his  faid  in- 
tended wife  for  their  lives,  and  afterward  to  be  paid  to 
their  children.  Lord  Ch.  King  held,  that  tho'  this  was 
but  a  covenant,  and  therefore  in  law  no  revocation  of 
the  will  by  which  the  te(tator  had  difpofed  of  his  real 
eftate,  yet  that  the  fame  being  for  a  valuable  confidera- 
tion,  was  in  equity  tantamount  to  a  conveyance,  and 
confequently  in  equity  a  revocation  of  the  will,  as  to  the 
moiety  of  the  fix  houfes  devifed  to  the  te(tator's  wife,  fo 
that  B.  was  intitled  to  one  clear  moiety  of  the  real  eftate, 
and  to  an  account  of  the  rents,  is'c.  thereof,  from  /. 
S.'s  death  ;  but  as  to  the  fix  houfes  devifed  to  the  tefta- 
tor's  wife,  it  being  his  intent  that  (he  fliould  have  them, 
the  court  held,  that  (he  (hould  have  a  fatisfadtion  out  of 
the  remaining  moiety,  and  that  the  wife  (hould  not  fuffer 
by  the  marriage  articles,  there  being  enough  out  of  the 
other  moiety  to  fupply  and  fatisfy  the  devife  of  the  fix 
houfes  to  her.  Therefore  as  to  the  other  moiety  of  the 
real  eftate,  it  was  decreed,  that  the  teltator's  widow  v.'as 
to  have  for  her  life  fix  houfes,  part  thereof,  and  the  re- 
fidue  of  fuch  moiety,  fubjcd  to  the  wife's  eftate  for  life, 
in  the  fix  houfes,  to  be  divided  between  the  two  daugh- 
ters equally.   2  P.  (Fill.  Rep.  328.  Rider  v.  IFager. 

I.  S.  on  his  marriage  with  F.'i  daughter,  fettled  500/. 
per  annum  on  her  ;  he  af;erv/ard  furrendered  fome  copy- 
hold eflates  to  the  ufe  of  his  will  which  he  made,  and  gave 
the  copyhold  to  his  wife.  Afterwards  /.  S.  on  the  death 
of  his  wife's  father,  became  intitled  to  1500/.  in  right  of 
his  wife  ;  then  /.  S.  levied  a  fine,  and  made  a  new  fet- 
tlement,  and  increafed  her  jointure  300 /.  per  annum, 
but  never  altered  his  will.  And  per  L'td  Chancellor,  The 
fettlement  is  a  revocation  of  the  will,  for  fuch  lands  as 
are  comprized  in  it ;  but  the  copyhold  is  not,  and  there- 
fore paifes  by  the  will.  Sele^  Cafes  in  Chan.  48.  Lanncy 
V.  Lannoy. 

I.  S.  in  1699  leaves  to  A.  8784/.  in  truft  to  be  by  her 
invelted  in  lands,  and  to  fettle  the  fame  on  herfelf  fcr 
lite,  (eoiainder  to  the  heirs  of  B.  A  decree  was  had  a- 
gaiiift  A.   to  lay   out   the  money   in  lands,  and  to  feitle 
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the  fame  according  to  /.  5.'s  will.  A.  purchafes  landj 
to  the  value  of  3300  /.  and  devifes  thofe  lands  to  C.  (who 
was  heir  at  law  to  B.)  and  her  heirs,  and  gives  ftveral  lega- 
cies, which  could  not  be  paid  if  the  devife  were  not  to 
be  taken  as  part  of  farisfa£tion  ;  and  for  that  reafon  it 
was  decreed,  by  Lord  Chan.  King.    Sete£i  Cafes  in  Chan. 

A.  and  B.  were  tenants  in  common  of  lands  in  fee. 
A.  by  will  dated  the  25  Jan.  1719,  devifes  her  moiety 
of  the  faid  lands  unto  truftees  and  their  heirs,  upon  truft 
to  fell  the  fame  for  the  purpofes  therein  mentioned  ;  and 
afterwards  A.  and  B.  made  partition  by  deed,  daied  16 
May  1722,  and  a  fine  was  levied,  and  the  ufes  were 
declared  to  be,  as  to  one  moiety  in  feveralty,  to  A.  in  fee, 
and  as  to  the  other  moiety  in  feveralty  to  B.  \n  fee.  In 
1724  A.  died  without  revoking  or  altering  her  faid  will, 
leaving  /.  S.  her  only  fon.  Lord  Chancellor  declared, 
that  the  will  was  well  proved,  but  referred  it  to  the 
Judges  of  B,  R.  whether  the  deed  of  16  Alay  1722, 
and  the  fine  levied  purfuant  thereto,  was  not  a  revocatioa 
of  the  will.  And  Raymond  Ch.  J.  Page,  Proiyn,  and 
Lee  Juftices,  certified  their  opinion  to  be,  that  the  will 
was  not  revoked  by  this  deed  and  fine,  and  that  A.\ 
(hare  of  the  land  contained  in  this  deed  and  fine,  doth  pafs 
by  the  will.  Vin.  Abr.  tit.  Devife,  ("R.  6.)  Ca.  30.  p. 
148.  Luther  v.  Kirby. 

By  marriage  articles  it  was  agreed,  that  the  wife's 
lands,  whereof  (he  was  feifed  in  tail,  (hould  be  conveyed 
to  the  hufband  in  fee ;  they  married,  the  hufband  made 
his  will  and  devifed  thefe  lands ;  then  the  hufband  and 
wife  fuffered  a  recovery  of  thefe  lands,  to  fuch  ufes,  and 
for  fuch  eftates,  as  they  (hould  jointly  appoint,  and 
in  default  of  fuch  appointment,  to  the  ufe  of  the  huf- 
band and  his  heirs.  She  died  without  appointing.  Per 
Harwitie  Chanc.  This  amounts  to  a  revocation  of  the 
will.  And  in  this  cafe  the  following  rules  were  laid  down. 
5  Bac.  Abr.  538.  MSS,  Rep,  Parfam  v.  Freeman,  M. 
25  Geo.  2. 

If  a  man  feifed  in  fee  devifes,  and  then  makes  a 
conveyance  by  fine,  feoffment,  or  recovery,  and  takes  back 
a  new  eftate,  it  is  certainly  a  revocation  j  and  fo  if  he 
takes  back  the  old  ufe  unaltered,  from  a  prefumptioa 
that  he  could  not  have  made  fuch  a  conveyance,  without 
an  intention  to  alter  his  will:  But  if  after  making  his 
will  he  had  made  a  leafe,  or  charged  it  with  a  fum  of 
money,  i^c.  it  would  only  have  been  a  revocation  pro 
tanto.  The  rules  are  the  fame  in  the  devife  of  a  real, 
and  of  a  perfonal  eftate,  with  regard|to  charges  made  af- 
terwards :  But  if  a  man,  having  an  equitable  eftate  in 
fee,  devifes  it,  and  then  takes  a  conveyance  of  the  legal 
eftate ;  it  is  no  revocation.  The  equitable  eftate  will 
not  pafs  by  will,  but  the  heir  at  law  by  defcent  of  the 
legal  eftate,  may  become  a  truftee  for  the  devifee,  who 
may  call  for  a  conveyance  of  the  eftate.  If  a  man  con- 
trails by  articles  for  the  purchafe  of  lands,  and  before  a 
conveyance  devifes  the  lands  and  dies  ;  the  devifee  (hall 
have  the  lands,  and  call  for  a  conveyance  from  the  ven- 
dor. If  a  man,  feifed  of  a  l«gal  eftate,  makes  his  will, 
and  then  conveys  the  legal  eftate  to  another  in  truft  for 
himfelf,  it  is  a  revocation.  If  in  this  cafe  the  hufband 
had  only  taken  the  legal  eftate  by  the  recovery  to  exe- 
cute it  into  the  equitable  eftate,  it  would  have  been  no 
revocation;  but  new  ufes  are  appointed,  and  tho'  the  wife 
died  without  making  any  appointment,  that  will  not  al- 
ter the  cafe,  for  here  he  took  the  fee  by  the  recovery 
differently  qualified,  fubjcd  to  different  conditions,  dif- 
ferently conveyed.  But  if  two  parceners  make  partition, 
levy  a  fine,  and  declare  the  ufe,  that  will  not  be  a  revo- 
cation, becaufe  it  is  to  effectuate  the  partition. 

A.  being  feifed  in  fee,  fettled  his  eftate  by  ieafe  and 
releafe  in  17  12,  to  the  ufes  thereafter  fpecified,  with  li- 
berty neverthelefs  at  his  will  and  pleafure  to  difpofe  of, 
alienate,  or  change  the  faid  eftate,  or  any  part  thereof, 
for  any  eftate  or  eftates  whatfoever,  as  he  (hould  thirk 
fit,  and  to  revoke  all  and  every  the  ufes  thereby  limind, 
and  then  declares  the  ufes  to  himfelf  for  life,  with  feve- 
ralremainders,  a  remainder  over  to  Z).  in  (fee)  tail.  The  faid 
deed  contains  the  following  powers  :  Firft,  a  power  toi  A. 
by  any  deed  or  writing,  figned,  fealed,  and  delivered,  in 
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the  prefence  of  two  or  more  witnefles,  to  demh'e,  ieafe, 
limit,  or  appoint,  the  faid  premifies  to  any  peifon  what- 
foever,  for  any  term  or  terms  whatfoever,  and  for  fo 
much  yearly  rent  aj  he  fhould  think  fit.  And  that  it 
fliall  and  may  be  lawful  to  and  for  the  faid  A.  at  any 
time  during  his  natural  life,  at  his  will  and  pleafure,  to 
grant,  fell,  or  demife  the  faid  premifies,  or  any  part 
thereof;  or  by  any  deed  or  writing  under  his  hand  and 
feal,  or  by  his  lafl  will,  i^c.  in  writing,  finned,  fealed, 
delivered  and  publifhed,  in  the  prefence  of  three  or  more 
witneffes,  to  revoke,  repeal,  and  make  void,  all  and 
every,  or  any  the  ufe  and  ufes,  eflate  and  eftates,  trufts 
and  limitations  before  raifed,  and  to  declare  or  limit  the 
feme,  or  fuch  new  ufes  as  (hould  feem  molt  meet  to  him, 
and  then  and  from  thenceforth  the  eftates  before  limited,  and 
fo  revoked,  to  ceafe,  is'c.  and  that  the  faid  A.  may  dif- 
pofe  of  the  fame  premifTes,  and  every  part  thereof,  to 
fuch  other  perfon  and  ufes  as  he  ftiall  think  fit;  any 
thing,  &c.  to  the  contrary  notwithflanding.  The  firft 
part  of  this  provifo,  viz.  to  grant,  fell,  or  demife,  ap- 
pears inferted  by  interlineation.  In  17 15  A,  by  Ieafe 
and  releafe,  reciting  that  he  was  indebted  as  fpecified  in 
a  fchedule  annexed,  conveyed  his  eftate  to  TV.  B.  and 
W.  S.  and  their  heirs,  in  truft  to  pay  the  faid  debts 
by  the  annual  profits,  or  a  mortgage,  or  fale  of  the  pre- 
mifTes, and  after  payment  thereof,  to  pay  the  overplus, 
if  any,  and  re-convey  fuch  parts  of  the  premifies  as 
fliould  remain  unfold,  to  the  faid  A.  or  to  fuch  perfon 
and  perfons,  and  to  fuch  ufes,  i^c.  as  A.  by  any  deed  or 
writing,  under  his  hand  and  f^al,  attefted  by  two  or  more 
credible  -witnelTes,  (hould  limit,  isfc.  This  releafe  was  at- 
tefted  by  two  witnefles  only,  A.  died  without  ilTue. 
Lord  Chancellor,  aflifted  by  Lord  Chief  Bzron  Reynolds., 
and  the  Malter  of  the  Rolls^  was  of  opinion,  that  A. 
intended  to  referve  an  abfolute  power  over  this  eflate, 
and  either  to  revoke  it  by  an  exprefs  revocation,  or  by 
a  conveyance  to  different  ufes,  which  are  the  two  kinds 
of  revocation,  as  is  evident  as  well  from  the  preamble 
which  is  interwoven  with  the  confideration  of  the  deed,  as 
from  the  provifo  :  And  in  confequence  of  that  intention 
it  is  reafonable  to  fuppofe  he  meant  to  have  a 
power  to  defeat  it,  without  taking  any  notice  of  it,  and 
if  no  power  had  been  referred  in  the  body  of  the  deed, 
then  would  the  preamble  have  given  a  general  power. 
That  a  conveyance  to  different  ufes  would  have  been  a 
revocation  as  effedual  as  an  exprefs  revocation,  and  that 
he  thought  any  other  conflrudtion  would  be  forced  and 
unnatural.  That  if  A,  had  flopped  with  the  firft  words 
of  the  provifo,  viz,  to  grant,  fell,  or  demife,  he  had  re- 
ferved  an  abfolute  power.  Then  come  the  words,  or  by 
any  deed  or  writing.  Or  is  plainly  a  disjundlive  intro- 
duiftory  of  a  different  fentence,  and  a  different  power, 
which  is  plain  by  the  words  immediately  following,  vix. 
*'  And  then  the  ufes  fo  revoked  and  repealed,"  which  re- 
fer to  the  exprefs  power  of  revocation.  That  if  the  fe- 
cond  part  of  the  claufe,  or  by  any  deed  or  writing,  ^c. 
bad  been  dropped,  (and  it  had  been)  or  to  repeal,  isfc.  it 
is  plain  they  would  be  diftinft  powers :  And  his  Lordfhip 
afked,  why  thofe  words  fhould  alter  the  cafe  ?  That  the 
circumftance  of  three  witneffes,  is  only  applicable  to  the 
exprefs  revocation ;  but  it  neither  goes  to  the  firft  power, 
nor  to  the  general  power  of  difpofing  at  the  end  of  the 
claufe,  viz.  And  that  the  faid  A,  fhall  and  may  difpofe, 
i^c.  which  is  as  much  a  diftinft  power  as  can  be,  and  is 
larger  than  the  lirft  ;  for  by  this  he  might  give  his  eftate 
(tail)  by  will.  That  the  exprefs  power  of  revocation 
could  not  by  this  conftru6lion  be  thought  nugatory,  for 
within  the  firft  power  he  could  not  be  reinftated  in  his  for- 
mer eftate  without  a  conveyance  and  a  reconveyance  ;  nor 
could  he  have  devifed  it.  But  admitting  it  to  be  fo,  he 
thought  general  intention  is  not  to  be  fuperfeded,  becaufe 
a  fubfequent  part  of  the  deed  is  furplufage :  And  that  the 
whole  legal  eftate  pafled  to  the  truftees  by  the  deed  of 
1715.  Decreed  the  12th  of  June  1730.  Lill.  Praii. 
Cenv.  390,  400.  Fitzgerald  v.  Lord  Fauionherge.  Fitz- 
gibh.  Rep.  207.  S.  C. 

Though  a  covenant  or  articles  do  not  at  law  revoke  a 
will,  yet  if  entered  into  for  a  valuable  confideration, 


W     I     L 

amounting  in  equity  to  a  conveyance,  they  muft  confo- 
quently  be  an  equitable  revocation  of  a  will,  or  of  any 
writmg  in  nature  thereof.  A  woman's  marriaoe  is  alone 
a  revocation  of  her  will.  2  P.  JVill.  Rep.  624.  Cotur 
V.  Layer.  See  S.  P.  refolved  in  the  cafe  of  Sir  Barnham 
Ryder  V.  Sir  Charles  Wager.      Ibid.  332.  See  4  Rep.  6r. 

Tenant  in  tail,  remainder  to  himfelf  in  fee,  devifes  his 
lands  to  A.  and  then  fuffers  a  recovery  to  the  ufe  of  him- 
felf in  fee,  and  dies  without  iflue  male  ;  this  is  a  revoca- 
tion of  the  will.  3  P.  Will.  Rep.  163.  Marwood  v.  7i/r- 
ner. 

A.  the  23d  oljune  1729  made  his  will,  and  executed 
two  duplicates  thereof  before  three  witneffes,  and  made 
B.  and  C.  (fince  deceafedj  executors ;  and  one  of  the 
duplicates  was  delivered  to  B.  A.  died  the  2d  of  Oa. 
173c,  and  about  three  weeks  before  his  death  he  made 
feveral  alterations  and  obliterations  with  his  own  hand,  in 
the  duplicate  remaining  in  his  own  cuftody,  making  a 
new  devife  of  his  real  eftate,  and  a  new  refiduary  lega- 
tee, and  a  new  executor,  entirely  ftriking  out  the  names 
of  the  firft  devifees,  refiduary  legatee  and  executors,  and 
altered  feveral  of  the  former  legacies,  and  inferted  or  in- 
terlined new  legacies ;  and  foon  after  wrote  another  will 
with  his  own  hand,  agreeable  in  a  great  meafure,  but 
not  altogether,  to  the  will  or  duplicate  fo  altered,  with 
conclulion  in  thefe  words,  "  In  witnefs  whereof,  I  the 
faid  teftator  have  to  each  (heet  fet  my  hand,  and  to  the 
top,  where  the  (beets  are  fixed  together,  my  hand  and 
feal,  and  to  the  laft  thereof  my  hand  and  feal,  and  to  a 
duplicate  of  the   fame   tenor  and  date,  this  day  of 

1730."  But  there  was  no  figning,  or  fixing 
together.  Teftator  foon  after  began  to  write  another 
will,  word  for  word  with  the  laft,  fo  far  as  it  goes,  but 
went  no  farther  than  devifing  his  lands.  Teftator  lived 
fix  days  after,  and  was  in  good  health,  and  might  have 
finifhed  and  executed  both  or  either  of  the  latter  wills  if 
he  had  thought  fit.  Teftator  never  fent  or  called  upon 
B.  for  the  duplicate  of  the  firft  will  in  his  hands,  though 
B.  lived  in  town.  After  the  death  of  the  teftator,  aii 
the  teftamentary  papers  or  fchedules  were  found  lying  all 
in  loofe  and  feparate  papers  upon  a  table  in  his  clofet, 
not  figned  or  executed  ;  and  the  duplicate  of  the  firft  will 
was  found  on  the  fame  table,  altered  and  obliterated  ;  {ut 
fupra)  with  his  name  and  feal  thereto  whole  and  uncan- 
celled. Sentence  was  given  in  the  prerogative  court,  for 
the  duplicate  of  the  firft  will  in  B.'s  hands,  and  confirm- 
ed upon  appeal  to  the  delegates,  viz.  Lord  Raymond  Ch. 
Juftice,  and  Probyn  J.  Dr.  Tindale  and  Dr.  Brampjlon^ 
("who  were  all  the  delegates  prefent)  after  four  days  fo- 
lemn  hearing,  and  upon  a  commiflJon  of  review  (gran- 
ted by  Lord  Chancellor  King,  upon  the  petition  of  Hyde 
the  executor  named  in  the  new  will)  was  again  affirmed 
by  the  opinion  of  all  the  delegates  (except  Dr.  Pinfold) 
viz.  of  the  Judges  Reynolds  Ch.  B.  Page  J.  and  Comyns 
B-  and  two  Doftors  of  the  Civil  law,  chiefly  on  the  rea- 
fon,  as  the  reporter  fays  he  heard,  that  the  teftator  did 
not  intend  an  inteftacy,  and  by  the  alterations  and  obli- 
terations, in  his  own  duplicate  of  his  firft  will,  he  appear- 
ed only  to  defigii  a  new  will,  which  as  he  never  perfec- 
ted, the  firft  ought  to  ftand  ;  and  the  teftator  not  calling 
for  the  duplicate  of  the  firft  will  in  B.'s  hands  ftrengthens 
the  prefumption  of  his  intent  not  abfolutely  to  deftroy  hi? 
firft  will,  till  he  had  perfedled  another,  which  he  never 
did.  Vin.  Abr.  tit.  Devife,  (R  2.)  Co.  17.  p.  14O. 
Hyde  V.  Mafon, 

y.  S.  devifed  all  his  real  and  perfonal  eftate  to  truftees 
A.  B.  and  C.  their  heirs,  executors,  and  adminiftrators, 
in  truft  to  pay  15/.  per  Ann.  to  the  plaintiffs  (his  two 
fifters)  for  their  lives,  and  after  feveral  legacies,  the  fur- 
plus  in  truft  for  the  di/fenting  niinifters  at  Reading,  &c. 
and  gave  300/.  to  each  truftee,  and  20/.  per  Ann.  to 
each,  while  they  took  care  in  executing  the  truft.  Af- 
terward by  Ieafe  and  releafe  of  fubfequent  date  to  the 
will,  the  teftator  conveyed  all  his  real  eftate  unto  and  to 
the  ufe  of  the  faid  A.  B.  and  C.  and  their  heirs,  with  a 
provifo  to  be  void  on  payment  of  10 s.  And  by  another 
deed  of  the  fame  date,  the  teflator  gave  all  his  perfonal 
eftate  to  the  faid  A.  B.  and  C.  piovifo  to  be  alfo  void  on 

payment 
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payment  of  lo;.  But  J.  S.  kept  both  the  deeds  in  his 
own  cuftody,  and  foon  after  died :  And  the  faid  J.  B. 
and  C.  obtained  admir.iftration  cum  teJ]amento  annexo  as 
truftees.  The  truft^es  for  feme  years  paid  the  i^l.per 
Ann.  a-ptece  to  each  of  theteftator's  fitters  ;  but  after  waid 
refufed  to  continue  the  payment  thereof,  and  alfo  refufed 
to  pay  any  of  the  difTenting  tniniflers  ;  but  kept  the  rents, 
i^c.  to  their  own  ufe.  The  two  fifters  (the  heirs  at  law) 
and  their  hufbands,  brought  their  bill  againft  the  furvi- 
ving  truftee,  infifting  that  the  deed  of  conveyance  of  the 
real  eftate,  and  the  deed  of  gift  of  the  perfonal  eftate  had 
revoked  the  will,  and  that  there  was  a  lefuiting  truft  for 
them,  as  heirs  at  law;  or  at  leaft  that  they  (the  fiftcrsj 
were  intitled  to  their  15  /.  per  Ann.  annuities.  Defen- 
dant infifted  on  the  plaintiffs  having  forfeited  their  an- 
nuities by  bringing  their  bill,  there  being  a  claufe  in  the 
will,  that  if  they  (the  fitters)  difputed  the  will,  then  they 
{hould  forfeit  their  annuities.  Lord  Chancellor  Talbot 
decreed,  that  the  annuities  fhould  be  paid  to  the  two 
fitters,  with  the  arrears  and  growing  payments  thereof; 
but  the  furplus  was  decreed  to  go  to  the  diffenting  mini- 
fters.  5  Bac.  Abr.  541.  MSS.  Rep.  Mich.  1734.  Loyd 
iSf  Ux  tt  al'  V.  Spilkt  et  al'. 

Sir  John  Wobrych  by  will,  in  Augujl  1722,  dcvifed  his 
eftate  to  truftees  for  the  tdrm  of  200  years,  for  payment 
of  all  his  debts.  In  December  following  he  devifed  the 
fame  to  other  truftees  for  300  years,  in  truft  to  pay  fome 
particular  debts  by  fpecialty  mentioned  in  the  deed,  and 
all  incumbrances  that  affedted  the  eftate.  In  June  1723 
he  died ;  and  the  queftion  was,  If  the  deed  in  December 
was  a  total  revocation  of  the  200  years  term  ?  And  at  the 
Rolli  both  terms  being  held  to  be  confiftent,  the  plaintiff 
now  brought  a  bill  of  review  ;  and  Talbot  Lord  Chan- 
cellor was  of  opinion,  that  the  deed  in  December  was  in- 
tended only  as  a  collateral  fecurity,  for  payment  of  the 
debts  therein  mentioned,  and  fuch  others  as  were  a  charge 
on  the  eftate;  and  that  Sir  John  did  not  depart  from  his 
former  intentions  of  paying  all  his  debts,  but  only  to  give 
preference  to  thofe  comprized  in  the  300  years  term,  who 
by  law  were  preferred  to  the  fimple  contract  debts  j  and 
therefore  he  declared,  that  fo  much  of  the  200  years  term 
fljould  be  fold  as  would  fatisfy  the  purpofes  of  the  deed  ; 
and  afterward  the  20O  years  term  (hould  commence. 
5  Bac.  Abr.  541.  MS.  Rep.  Mich.  (jGeo.2.  tVeldy. 
Aaon,  &c. 

As  to  fetting  afide  wills  for  fraud,  Jekyl'Loxii  Commif- 
fioner  took  a  difference  between  a  will  and  a  deed  gained 
upon  a  weak  man,  and  upon  a  mifreprefentation  or  fraud  ; 
for  if  a  will  be  gained  from  fuch  by  falfe  mifreprefentation, 
this  is  not  a  fufficient  reafon  to  fet  it  afide  in  equity  ;  as 
was  determined  in  the  Duke  of  Newcajile'^  will,  betwixt 
Lord  Thanet  and  Lord  Clare,  and  in  the  cafe  of  Bodvil 
and  Roberts:  But  where  a  deed  which  is  not  revokable  as 
a  will  is,  is  fo  gained  from  fuch  a  perfon,  and  without  any 
valuable  confideration,  the  fame  ought  to  be  fet  afide 
in   equity.     2  P.  Will.  Rep.  270.  James  v.  Greaves. 

A  will  obtained  in  extremis,  and  upon  importunity  of 
teftator's  wife,  his  hand  being  guided  in  the  writing  of  his 
name,  has  been  fet  afide.  Fin.  Abr.  tit.  Devife,  (Z.  2.) 
Ca.  1-  p.  167.   Moneypenny  v.  B'rown. 

A  will  likewife  concerning  land  maybe  good  at  law, 
as  being  well  executed,  and  yet  be  fet  afide  in  equity  for 
fraud  :  As  where 

A.  by  will  had  devifed  his  lands  to  M.  his  mother  in 
fee ;  M.  was  afterward  told  by  J.  S.  that  this  will  would 
not  be  good,  but  ought  to  be  guarded,  as  he  called  it, 
and  that  he  would  make  another  will  for  A.  which  he 
would  take  care  fliould  be  fufficiently  guarded.  J.  S. 
afterwards  drew  a  will  by  which  A.  gave  the  land  to  M, 
for  life  only,  remainder  to  J.  S.  in  fee.  Upon  a  bill  to 
eftablifh  the  firft  will,  becaufe  of  the  practices  ufed  in 
obtaining  the  after-will.  Lord  Chancellor  Coivper  direded 
an  ifTue  in  Middle/ex,  where  the  will  was  made,  though 
the  lands  lay  in  Shrop/hire,  to  try  whether  the  will,  by 
which  the  lands  in  fee  were  devifed  to  M.  was  the  laft 
will  of  >/.      I  P.  Will.  Rep.  287,  289.  Gofs  V.  Tracy. 

A  bill  was  brought  to  be  relieved  againft  a  will  obtain- 
ed by  fraud  and  impofition,  upon  this  cafe.  The  plain- 
lift 's  fon  had  made  a  will  in  January  17 16,  and  there- 
■bv  devifed  all  his  real  and  perfonal  eftate  to  the  plaintiff, 
.'Vol.  II.  N«  139. 
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his  father,  but  falling  ill  foon  after,  at  a  great  diftanCc 
from  his  father,  of  a  confumption,  of  which  he  died, 
defendant  perfuaded  him  to  rhake  a  new  will,  fome  (hort 
time  before  his  death,  whereby  he  devifed  all  his  real  and 
perfonal  eftate  to  the  defendant  (being  a  kinfman)  upon 
truft  to  pay  his  debts  and  legacies ;  but  fays  nothing  of 
the  rcftduum  ;  but  there  was  a  general  claufe  of  revoking 
all  foimer  wills,  i^c.  There  were  feveral  witneffes  to 
prove  an  impofition  and  contrivance,  and  falfe  fuggeftion 
to  induce  the  teftator  to  make  this  new  will,  fufficient  to 
fatisfy  the  court  that  it  was  unfairly  obtained,  but  the 
will  was  regularly  figned,  fealed,  and  publifljed,  accord- 
ing to  the  ftatute  of  29  Car.  2.  and  fo  a  good  will  at  law. 
Lord  Chan.  Coviper,  having  taken  time  to  confider  of  it, 
decreed  defendant  to  account  for  the  perfonal  eftate, 
having  juft  allowances,  i^c.  and  to  convey  the  real  eftate 
to  the  phintifl^,  fubjedl  to  the  payment  of  teftator's  debts, 
as  a  truftee  for  the  plaintiff.  Vin.  Abr.  tit.  Devife,  (Z.  2.) 
Ca.  II,  p.  167.   Brarfhjy.  Keridge,  &c. 

A  bill  was  likewife  brought  to  fet  afide  a  will  of  a 
perfonal  eftate,  and  to  ftay  the  probate,  upon  a  fuggeftion 
of  its  being  obtained  by  fraud  ;  and  the  defendant  demur- 
red to  the  jurifdi£tion  of  Chancery  ;  whereupon  an  in- 
junflion  was  moved  for,  infifting  that  the  demurrer  con- 
fefted  the  fraud,  and  that  fraud  was  cognizable  in  equity 
as  well  as  in  the  Spiritual  court ;  but  the  injunction  was 
denied.     2  P.  Will.  Rep.  286.  Stephen/on  v.  Gardintr, 

Where  a  bill  is  brought  to  prove  a  will  of  lands,  the 
fanity  of  the  teftator  muft  be  proved  ;  but  it  is  otherwife 
in  cafe  of  a  deed  of  truft  to  fell  for  payment  of  debts. 
3  P.  Will.  Rep.  93.  Harris  v.  Ingledew. 

N.  B.  A  will  having  relation  only  to  the  teftator's 
death,  and  not  to  the  making,  for  till  his  death  he  is 
mafter  of  his  own  will,  and  therefore  the  will  of  a  papift 
in  Ireland,  was  held  to  be  avoided  by  a  fubfequent  ftatute 
made  in  that  kingdom,  which  ena(3?,  tha'  the  lands  of 
papifts  there  (hall  not  be  devifeable,  but  defcendln  gavel- 
kind. Vin.  Abr.  tit.  Devife,  (H.  6.)  Ca,  7.  p.  273. 
Burk.  V.  Morgan. 

It  has  been  faid,  that  wills  (of  perfonal  eftates  only) 
though  gained  by  fraud,  if  proved  in  the  Spiritual  court, 
are  not  to  be  controverted  in  equity.     Thus  where 

A.  made  his  will,  and  thereby  gave  the  plaintiff  the 
greateft  part  of  his  perfonal  eftate,  to  the  value  of  focoi 
as  was  proved  in  the  cafe,  but  one  B.  his  maid  fervant 
had  in  his  ficknefs,  prevailed  on  him  (as  was  alledged)  to 
make  another  will,  and  to  marry  her  a  week  before  his 
death,  when  he  lay  in  his  fick  bed,  at  fix  of  the  clock  at 
night,  though  it  was  really  proved  by  two  miniflers, 
that  (he  was,  a  year  before,  adlually  married  to  the  defen- 
dant M.  and  was  then  fiis  wife,  and  that  M.  procured 
the  licence  for  the  marriage  of  A.  to  B,  and  this  will  being 
fet  up  by  M.  executor  to  B,  though  it  appeared  there  was 
as  grofs  praftice  as  could  be,  in  gaining  the  will,  the  tef- 
tator being  non  compos,  both  at  the  time  of  making  this 
will,  and  alfo  at  the  time  of  his  fuppofed  marriage  ;  and 
that  B.  fupprefled  the  firft  will :  Yet  that  will  fo  fet  up, 
being  proved  in  the  prerogative  court,  and  the  matter  in 
queftion  being  purely  relating  to  the  perfonal  eftate,  the 
Lord  Chancellor  was  of  opinion,  that  whilft  that  probate 
ftood,  this  matter  was  not  examinable  in  Chancery  ;  and 
though  the  fraud  was  fully  proved,  and  was  opened  to 
him,  he  would  not  hear  any  proofs  read,  but  difmifted 
the  bill,     2  Vern.  8.  and  9.  Archer  v.  Mojfe. 

So  where  an  executor  proved  a  will  of  a  perfonal  eftate, 
wherein  one  of  the  legacies  was  forged  ;  it  was  decreed, 
that  the  executor  had  no  remedy  in  equity  ;  but  ought  to 
have  proved  the  will,  with  a  fpecial  refervation  as  to  that 
legacy,     i  P.  Williams,  388.  Plume  v,  Beale. 

But  though  wills  (of  perfonal  eftates  only)  gained  by 
fraud,  and  proved  in  the  Spiritual  court,  are  not  to  be 
controverted  in  equity,  yet  if  the  party  claiming  under 
fuch  will  comes  for  any  aid  in  equity  he  (hall  not  have  it. 
2  Vern.  76,  Nelfon  v,  Oldfield. 

It  has  been  determined  likewife,  that  the  courts  of 
equity  can  hold  plea  concerning  a  legacy,  and  likewife 
concerning  the  devife  of  the  rejiduum,  which  is  but  a  le- 
gacy :  And  they  may  in  notorious  cafes  decree  a  legatee, 
who  has  obtained  a  legacy  by  fraud,  to  be  a  truftee  for 
another :  As  if  the  drawer  of  the  will  (hould  infert  his 
9  Z  own 
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own  name  inflead  of  the  name  of  tlie  legatee,     i  Sir. 
67^.   Marriot  v.  Marriot. 

JBut  it  has  been  decreed  in  the  Houfe  of  Lords,  that  a 
will  of  a  real  efiate  could  not  be  fet  afide  in  a  court  of 
equity  for  fraud  or  impofition,  but  muft  firft  be  tried  at 
law  on  (levifavit  vel  non,  being  matter  proper  for  a  jury 
to  inquire  into,      i  Abr.  Cafes  406.   Branftty  v.  Kerridge. 

Precedents  or  forms  of  wills. 

The  will  of  H.  Lord  C.  whereby  his  real  eftates  were 
limited  in  tail  male  to  feveral  of  his  next  relations  (fuc- 
ceffively)  in  degree  of  confanguinity,  in  order  to  obviate 
any  default  of  iflue  male  of  the  fuft,  fecond,  or  third 
relation,  with  feveral  legacies  and  bequefts.  From  3 
JVoocfs  Conv.  836. 

As  to,  for  and  concerning  all  my  manors,  lands  and 
hereditaments,  which  I  purchafed  in  the  county  of  TF. 
and  0.  I  devife  the  fame  to  my  nephew  the  Duke  of  ^ 
and  D.  for  his  life,  without  impeachment  of  or  for  any 
manner  of  wafte,  with  remainder  to  the  honourable  R.B. 

and  T.  S.  of Efq;   and  their  heirs,  for  and  during 

the  natural  life  of  the  faid  Duke  of  ^.  intruft  to  preferve 
contingent  remainders  herein  af;er  limited  ;  and  from 
and  immediately  after  the  death  of  the  faid  Duke  of  ^  as 
to  all  the  reft  and  refidueof  my  manors,  i^c.  in  the  coun- 
ty of  IK  I  devife  the  faid  refpetStive  premifles  unto  the  firft 
and  every  other  fon  and  fons  of  the  faid  Duke  of  ^  in 
tail  male  refpe£lively  ;  and  in  default  of  fuch  iffue  (with 
remainders  to  Lord  D.  G.  another  nephew,  and  to  R. 
Earl  of  B.  another  nephew,  and  afterwards  to  H.  Earl  of 
R.  another  nephew,  all  in  tail  verbatim  as  before  to  the 
Duke  of  i^.  with  remainder  to  teftator  in  fee);  and  I 
will  that  the  feveral  tenants  for  their  lives,  who  refpec- 
tively  fhall  happen  to  be  fuch  by  virtue  of  this  my 
will,  of  any  my  real  and  freehold  eftates  whatfoever, 
■when  inpoffeflion,  (hall  be  enabled  to  make  leafes 
not  exceeding  2i  years,  is'c.  And  as  to  and  con- 
cerning my  houfe  and  garden,  with  the  appurtenances 
and  all  other  my  eftate  lying  and  being  at  P.  in  the 
county  of  S.  being  copyhold,  and  which  1  have  furren- 
dered  to  the  ufe  of  my  will,  I  devife  the  fame  to  my  ne- 
phew the  Duke  of  ^  and  the  heirs  male  of  his  body ; 
remainder  to  my  nephew  the  Lord  D.  G.  and  the  heirs 
male  of  his  body  ;  remainder  to  my  own  right  heirs ;  and 
as  to  all  my  perfonal  eflate,  I  difpofe  of  the  fame  as  fol- 
loweth,  (that  is  to  fay)  All  that  my  houfe,  with  the 
garden  thereunto  adjoining,  with  all  and  fingular  the  ap- 
purtenances thereunto  belonging,  wherein  I  now  dwell, 

fituaie  in  or  near (being  held  by  me  by  a  leafe  from 

|he  crown)  and  all  my  eftate,  term  and  intereft,  of,  in, 
and  to  the  faid  houfe,  or  which  I  fhall  hereafter  renew 
in  the  fame,  I  devife  and  bequeath  to  my  faid  nephew  the 
Lord  D.  G.  his  executors,  adminiftrators  and  afligns,  for 
the  refidue  of  a  term  of  years  which  I  have  therein,  toge- 
ther with  all  the  pi£lures,  perfonal  eftate,  goods  and  fur- 
niture, as  fliall  be  in  or  about  the  fame  houfe,  and  other 
the  premifles,  at  the  time  of  my  death  (except  plate) ; 
and  I  make,  name,  ordain  and  appoint  my  faid  nephew 
the  Duke  of  ^  and  my  faid  nephew  R.  Earl  of  B.  the 
faid  H.  Earl  of  R.  and  R.  T.  Efq;  executors  of  this  my 
will  ;  and  I  devife  to  the  faid  executors,  their  executors, 
adminiftrators  and  afligns,  all  my  perfonal  eftate  of  what 
kind  or  nature  foever  or  wherefoever,  not  herein  before 
difpcfed  of,  upon  the  trufts  following,  (that  is  to  fay) 
That  they,  their  executors,  adminiftrators  and  afligns,  do 
and  ft^all,  by  the  intereft,  produce  and  proceed  thereof, 
or  by  charging,  mortgaging,  felling,  or  otherwife  difpo- 
fing  of  the  faid  perfonal  eftates,  or  any  part  thereof,  as 
they  my  faid  executors,  or  the  furvivors  or  furvivor  of 
them,  ftiall  from  time  to  time  think  fit,  pay  my  funeral 
expences  and  my  debts  (if  any)  and  the  legacies  after 
mentioned,  and  fuch  other  gifts  and  legacies,  as  I  fhall 
hereby  and  hereafter,  by  any  writing  or  wiitings  attefted 
by  two  or  more  credible  witnefTes,  think  fit  to  give  or 
appoint.  I  devife,  (^c.  (a  devife  of  1000/.  a- piece  to 
the  faid  Earl  of  i?.  and  R.  T.  two  of  the  executors)  :  And 
my  will  and  defire  is,  that  my  faid  executors  be,  and 
(hall  ftand  inirufted  as  to  the  fum  of  500/.  of,  ^c.   and 
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the  intereft  thereof,  af;er  the  rate  of  5/.  per  Cent,  per 
Ann.    from   the  time  of  my  dcceafe,  for  the  fepaiate  ufe 
and  benefit  of  my  niece  the  Lady   E.   B.   fo  as  the  fame 
both  principal  and  intereft  may  be  at  her  difpofal   (not- 
withftanding  her  coverture)  and  not  in  the  power  or  dsf- 
pofal  of  any  hufband  (he  hath  or  may  have  ;  and  fo  as  by 
any  writing  or  receipt  under  her  hand,  attelled  by  two  or 
more  credible  witnefTes,  (he  may  at  any  time  receive  and 
difpofe  of  the  intereft  and  proceed  of  the  faid  500/.  and  of 
the  principal  likewife  ;  and   fo  as   my  faid    truftees  (hall 
and  may  be,  from  time  to  time,  by  fuch  writing  or  re- 
ceipt, fully  dicharged  and  in  fafety  ;   (feveral  other  fuch 
legacies  to  nieces  in  the  fame  words) ;   I  devife  to  my  ne- 
phew the  Duke  of  ^  the  fum  of  5000/.  of,  b'c.  10  be 
paid   to  him   in   fix  calendar  months  next  after  my  de- 
ceafe ;  and   my  further  will  and  defire  is,  that  my  faid 
executors  do  and  (hall  ftand  intrufted  as  to  the  fuither  fum 
of  5000/.  of  like  lawful  money,  and  the  intereft  thereof, 
after  the  rate  of  4/.  per  Cent,  per  Ann.  from  the  time  of 
my  deceafe,  for  the  feparate  ufe  and  benefit  of  the  faid  C. 
Dutchefs  of  ^  fo  as  the  fame,  both  principal  and  intereft, 
may   be  at   her  difpofal  (notwithftanding  her  coverture^ 
fdc.  [verbatim  as  the  500/.  to  the  nieces  before)  ;   I  d'neii 
and  defire  my  ailing  executor  or  executors,  within  three 
calendar  months  next  after  my  death,  to  caufe  to  be  paid 
to  fuch  of  the  poor  of  the  feveral  pari(hes  after  mentioned, 
as  by  information  (hall  be  reported  objefls  of  charity,  the 
fums  of  money  following;   (that  is  to  fay)  of  St.  AJ.  in 
the   fields    iCO/.   of  St.  J.  Wejfminjler  100  I.  of  L.  30/. 
of  G.  in  r.  20/.  of  A.  in  IFi/ts  50/.  and  of  M.  in  Ox- 
fordjhlre  50/.  I  give  to  my  fervants  after-named,   (that 
is  to  fav)  to  T.  D.  1 00 1,  to  AI.  E.  100 1,  to  T.  F.  too/. 
toD.  G.  100 1,  to  T.  S.  50/.  to  Mrs.  J.  C.  50/.  and  to 
all  fuch  others  as  (hall  be  my  domeftick  fervants  at  my 
faid  houfe  in  or  near  St.  y.  P.  within  the  liberty  of  I^fji- 
minjier  at  the  time  of  my  deceafe,  I  give  to  each  of  them 
one  year's  wages,  and  likewife  one  year's  board  wages,  if 
any  allowed  them,  over  and  above  the  wages  that  (hall  be 
due  to  them  at  my  death  ;  and  to  each  other  of  my  do- 
meftick fervants  in  any  of  my  manfionhoufes,  that  have 
been  in  my  fervice  for  the  fpace  of  a  year  before  the  date 
of  this   will,  and  (hall  continue   therein,   likewife    one 
year's  board  wages,  if  any  allowed  them,  over  and  above 
the  wages  that  (hall  be  due  to  them  at  my  death  ;  which 
legacies  to  all  my  faid  domeftick  fervants  I  would  have 
paid  within  three  calendar  months  next  after  my  death  } 
and  I  devife  to  the  right  honourable  the  Countefs  of  ^. 
all  my  diamond  and  ruby  rings ;  all  the  reft  and  refidue 
of  my  perfonal  eftates  whether   in  G.   B.  or  in  J.  not 
otherwife  by  me  difpofed  of,  I  devife  to  my  faid  iiephev* 
the  Earl  of  B.  to  his  own  ufe  ;  and  if  he  (hall  happen  to 
die  before  me,  then  I  devife  the  faid  reft  and  refidue  of  my 
faid   perfonal  eftate  to  my  faid  nephew  the  faid  Duke  of 
^   to  his  own  ufe;  and  I  do  hereby  authorize  my  faid 
executors  and   truftees,  or  any  two  of  them,  or  fuch  of 
them  as  will   aft,  or  the  furvivors  or  furvivor  of  them, 
from  time  to  time,  to  fell  and  difpofe  of  all,  or  any  part 
or  parts  of  my   perfonal  eftate  ;  and  the  monies  arifing 
from  time  to  time  from  fuch  fales  or  difpofitions,  to  lend, 
pay   or  lay  out,  as   they,  or  any  two  of  them,  or  fuch 
one  of  them  as  will  a£i,  or  the  furvivors  or  furvivor  of 
them,  (hall  judge  beft ;  and  to   the  intent  that  my   faid 
executors   or  truftees,  and   the  furvivors  or   furvivor  of 
them,  may    not  be    difcouraged   from    undertaking    the 
truft,  I  will  that  they,  or  any  two  or  one   of  ti.em,  or 
the  furvivors  or  furvivor  of  them,  (hall  and  may,  from 
time  to  time,  appoint  fuch   agents   under  him  cr  them, 
with   fuch   falaries   as  they  (hail  think  fitting  ;  and  that 
none  of  my    faid   truftees  (hall  be  anfwerable  for  the  re- 
ceipts and  aftings  of  the  other  of  them  ;   and  that  none  of 
them  fhall  be  anfwerable  for  the  mifcarriages  of  any  per- 
fon  or  perfons  ufed  or  employed  by  them,  or  any  of  them, 
in  the  carrying  on  or  management  of  any  of  the  trufts 
aforementioned,  or  for  any  perfon  or  perfons,  with  whom 
there  (hall  be  any  rponies  lodged  or  left  by  rcafon  of  the 
aforefaid  trufts,  or  any  of  them;    and  I  dire£l  that  my 
faid    executors   and   truftees  (hall  be,  from  time  to  time, 
allowed  all  their  expences,  cofts  and  charges  whatfoever. 
In  witnefs  whereof  I  the  faid  //.  Lord  C,  to  this  my  laft 

will 


W     I     L 

will  and  teftament,  contained  in  five  prefles  or  (kins  of 
parchment  fixed  together  at  the  top,  and  fcaled  with  my 
own  coat  of  arms,  and  to  the  top  and  laft  prefs  or  fkin, 
have  fet  my  hand  and  feal,  and  to  every  other  prefs  or 
fki;i  thereof  have  fet  my  hand,  declaring  this  to  be  my 
laft  will  and  teftament,  the  day  and  year  firft  above  writ- 
ten. 

Signed,  fealed,  publifhed  and  declared 
by  the  above-named  the  right  honourable 
H.  Lord  C.  as  and  for  his  laft  will  ar.d 
teftament,  in  the  prefence  of  us,  who  at 
his  requeft  and  in  his  prefence  have  fub- 
fcribed  our  names  as  witnefles  thereunto, 
as  we  have  likewife  done  the  fame  to  a 
duplicate  of  the  above- written  will  exe- 
cuted at  the  fame  time. 

A  widow's  will,  whereby  (he  devifes  to  her  fon  a  ma- 
nor, lands,  i^c.  and  copyhold  and  leafehold  eftates,  in 
truft  to  pay  2000 /.  to  her  married  daughter,  and  under 
feveral  other  very  fpecial  trufts  and  limitations;  drawn 
by  an  eminent  counfei.      From  3  IFood's  Ccnv.  837. 

Imprimis,  I  give  and   bequeath  all  my  manors,  lands, 
tenements  and  hereditaments  whatfoever,  both  leafehold 
and  inheritance,  unto  my  loving  fon  S.  H.  his  heirs,  ex- 
ecutors and  adminiftrators,  according  to  my  feveral  and 
refpe£live  eftates    and  interefts    therein,  (excepting  my 
mefluage  and  farm,  and  all  my  lands,  tenements  and  he- 
reditaments thereunto   belonging  in  P.)  which  faid  gift 
and  devife  to  the  faid  S.  H.  is  upon  thefe  trufts  following, 
1//2.  That  out  of  the  rents,  iflues  and  profits  of  the  faid 
premifles  devifed  unto  him,  or  by  fale  thereof,  he  the  faid 
5.  H.  his  heirs,  executors  or  adminiftrators,  ftiall  and  do 
pay  all  my   debts,  funeral  charges,  and  all   my  legacies 
herein  after  by  me  given;  and  after  the  payment  of  all 
my  debts,  funeral  charges  and  legacies,  then  in  truft  that 
the  faid  S.  H.  his  heirs,  executors  or  adminiftrators,  ftiall 
and  do,  out  of  the    rents,  iffijes  and  profits  of  the  faid 
premifles  fo  devifed  unto  him,  or  by  fale  tlieteuf,  pay  the 
full   fum  of  2030 /.  of,  iSc.  unto  my  fon-in-law  IF.  D. 
Efq;  at   the  end  of  fix  months  after  he  the  faid  IV.  D. 
(hall  have   attained  his  full  age  of  21  years,  (if  he  ftia'.l 
within    the   faid  fpace  of  fix  months  after  his  age  of  21 
years  fettle  upon  his  wife  my  daughter  E.  fuch  a  jointure 
of  300  /.  per  Ann.  as  fliall  be  limited  fo  as  the  profits  thereof 
ftiall  be  at  her  own  feparate  difpofal  and  orderir,g,  during 
the  coverture,  without   her   h'ufband's  controul)  and  in 
fuch  place  or  places,  and  in  fuch  manner,  and  with  fuch 
provifions  for  children,  as  my  faid  fon  5,  A.   my  coufin 
R.  IF.  Efq;  and  my  coufin  R.  G.  isfc.  Gent,  or  the  fur- 
vivors  or  furvivor  of  thehi  fliall  think  fit;  and  in  truft, 
until  the  faid  principal  fum  of  2000 /.   fliall  become  pay- 
able unto  the  faid  /F.  D.   that  the  faid   S.  H.  his  heirs, 
executors  or   adminiftrators    fhall   pay  immediately  after 
my  deceafe    intereft  for  the  faid  2000 /.  after  the  rate  of 
5  /.  per  Cent,  per  Ann.  unto  fuch  perfon  and  perfons,  and 
to   and  for  fuch   ufes,   intents  and  purpofes,  as  my  faid 
daughter   E.   fliall  by  any  writing  or  writings  under  her 
hand   (notwithftanding  the  coverture)   limit  and  appoint, 
and  not  to  her  own  hands,  or  to  the  hands  of  the  faid  IF.  D. 
or  to  be  any  way  fubjeft  to  his  management  or  difpofal, 
but  to  be  for  tliC  feparate  ufe  and  benefit  of  the  faid    E. 
and  if  the  faid  //'.  D.  ftiall  happen  to  die  before  he  fliall 
attain  the  fix    months  after  his  full  age  of  21  years,  and 
before  fuch   a  fettlement  as  aforefaid  made  by  him,   then 
in  truft  that  the  faid  S.  H.  his  heirs,  executors  or  admi- 
niftrators, fliall  pay  the  faid  fum  of  2000/.  unto  my  faid 
daughter  E.   (if  ftie  Qiall    be   then  living)   together  with 
intereft   for  the   fame  afier  the  rate  aforefaid  from  the 
de.-f.h  of  the  faid  IF.  D.  until  payment  of  the  principal  ; 
and  if  mv  faid  daughter  E.  ftiall  happen  to  die  before  the 
end  of  the  faid  fix  months,  and  before  fuch  a  fettlement 
made  as  aforefaid,  then  in  truft  that  the  faid  S.  H.  his  heirs, 
executors  or   adminiftrators,  ftiall   pay   the  faid   fum   of 
2000/.  with  intereft  at  the  rate  aforefaid  unto  fuch  child 
and  children  of  the  late  E.  as  flie  ftiall  lea^'e  behind  her ; 
and  if  ftie  ftiall  leave  no  child  or  children  behind,  then  in 
truft  that    1500/.   part  of  the  faid  2000/.   be  paid  unto 
my  fa'd  fon-in-law  IF.  D.  and  the  remaining  fum  of  500/. 
be  funk  for  the  benefit  and  advantage  of  my  faid  fon 


W     I     L 

S.  H.  his  heirs,  executors  and  adminirtrafors;  and  if  my 
faid  fon  in  law  IF.  D.  fliall  live  to  the  end  of  the  faid  fix 
months  after  his  attainment  of  his  full  age  of  2t  years, 
and  fliall  at  the  end  of  the  faid  fix  months  fail  to  make 
fuch  a  fettlement  as  aforefaid,  then  in  truft  that  my  faid 
fon  5.  H.  his  heirs,  executors  or  adminift  aiors  ftiall  pay 
the  faid  2000 /.  and  all  intereft  for  the  fame  afier  the  rate 
aforefaid,  until  payment  of  the  principal  fum,  unto  fuch 
perfon  and  perfons,  in  fuch  parts  and  ftiares,  and  for 
fuch  ufes,  intents  and  purpofes,  as  my  faid  daughter  E. 
by  any  writing  or  writings  under  her  hand  and  feal,  from 
time  to  time,  (notwithftanding  her  coverture)  fliall  limit 
and  appoint;  the  fame  2000/.  and  intereft  not  to  be  paid 
to  her  own  hands,  nor  her  hufband's  hands ;  the  fame  be- 
ing in  fuch  cafe  defigned  by  me  for  my  faid  daughter's 
feparate  ufe  and  benefit,  and  to  be  no  way  payable  to  my 
faid  fon  in  law,  nor  to  be  any  way  fubjeft  to  his  con- 
troul, management  or  difpofal  ;  and  for  want  of  fuch 
limitation  and  appointment  by  the  faid  E.  then  in  truft, 
that  after  her  death  the  faid  2000/.  and  intereft,  or  fo 
much  thereof  as  fhall  not  be  limited  and  appointed  away 
by  her,  fliall  be  paid  to  and  amongft  fuch  child  and  chil- 
dren as  flie  (hall  leave  behind  her,  fliare  and  (hare  alike; 
and  if  flie  fhall  leave  no  child  or  children  behind  her,  or 
if  all  fuch  children  (hall  happen  to  die  before  any  of  them 
attain  the  age  of  21  years,  or  be  married,  then  in  truft, 
that  for  want  of  fuch  limitation  and  appointment,  1500/. 
part  of  the  faid  2000  /.  (hall  be  paid  to  the  faid  IF.  D.  (if  , 
he  be  then  alive)  and  the  refidue  of  the  faid  2000/.  (hall 
be  funk  for  the  benefit  and  advantage  of  the  faid  S.  H. 
his  heirs,  executors  and  adminiftrators ;  and  if  the  faid 
IF.  D.  (hall  not  be  then  alive,  then  that  the  whole  200c/. 
(hall  be  funk  for  the  benefit  of  the  faid  S.  H.  his  heirs,  exe-. 
cutors  and   adminiftrators.     Item,  I  do  hereby  will  and 

devife  that  my  manors  and  farm  of and  other  parifhes 

near  thereunto  in  the  county  9i  H.  which  I  hold  by  leafe 
from   St.  J.'s  College  in   Cambridge,  and  all  other   my 
manors,    mefliiages,    lands,    tenements    and    heredita- 
ments,   which    I    have    herein     bequeathed    unto     my 
faid   fon   5.  H.  (hall  (hand  and  be  charged  and  charge- 
!  able   with    the    payment  of   the  faid   20CO  /.   and    in- 
tereft,   and    (hall    not    be    alienable    by    my  faid    fon 
S.   H.    free    and    clear    from     the   faid   charge,    until 
the  faid  2000/.  and  intereft  (hall  be  paid  and  fatisfied  ; 
and  if  the  faid  W.  D.  (hall  fail  to  make  fuch  a  fettlement 
as  is  before  mentioned,  whereby  to  intitle  himfelf  to  the 
receipt  of  the  faid  2000/.   then  I  devife  and   bequeath, 
that  inftead  of  the  faid  2000  /.  to  be  raifed,  my  faid  ma- 
nor and  farm  of  R.  (hall  remain  and  be  in  the  hands  of 
the  faid  S.  H.  his  exccutois  and  adminrftta.iors,  upon  the 
fame  Trufts,  and  for  the  fame  feparate  ufe  and  benefit 
of  my  faid  daughter  E.  and  her  children,  and  with  fuch 
remainder  over,  as  the  before  mentioned  fum  of  2000/. 
and  intereft,  are  limited  and  appointed  to  be;  and  I  then 
alfo  will  and  devife,  that  the  faid  manor  and  farm  (hall  be 
reckoned  at  1600/.  of  the  faid  2000/.  and  the  remain- 
ing fum  of  400  /.  and  intereft  at  the  rate  aforefaid,  flialt 
be  only  raifed  out  of  and  charged   and  chargeable  upon 
the  refidue  of  my  manors,  mefTuages,  lands,  tenements 
and  hereditaments;  and  as  to  my  farm  in  P.  in  H.  and 
all  my  mefTuages,  lands,  tenements  and  hereditaments  in 
P.  aforefaid,  I  devife   the  fame  to  the  faid  R.  W.  and 
R.  G.  (the  truftees)  their  heirs  and  afligns,  upon  truft  and 
confidence,  that  they  the  faid  R.  IF.  and  R.  G.   their 
heirs  and  afTigns,  (hall  and  do,  from  time  to  time,  du- 
ring the  life  of  my  faid  daughter  E.   pay  the  rents,  iflues 
and   profits  of  the  faid  premifTes  fo  devifed   unto  them, 
unto  fuch  perfon  and  perfons,  in   fuch  parts  and  fliares, 
and  for  fuch  ufes,  intents  and  purpofes,  as  my  faid  daugh- 
ter E.   by  any  writing  or  writings  under  her  hand  from 
time  to  time  (notwithftanding  the  coverture)  (hall  limit 
and  appoint,  and  not  unto  her  own  or  hufband's  hands 
nor  to  be  fubje£l  to  any  controul,  management,  or  dif- 
pofal of  her  huftiand  ;  the  fame  being  defigned  by  me  for 
her   feparate  ufe  and    benefit,  and   to  be  at  her  own  dif- 
pofal, notwithftanding  the  coverture;  and  from  and  after 
her  deceafe,  then   in  truft  for  fuch  perfon  and  perfons 
and  for  fuch  eftate  and  eftates,  as  my  faid  daughter  E.  b/ 
any  deed  or  writing  under  her  hand  and  feal,  teftified  by 

two 
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two  or  more  credible  witnefles,  (hall  (notwitbftanding 
the  coverture)   limit  or  appoint ;  and   tor  want  of  fuch 
limitation  or  appointment,  then  in   truft   for  fuch  child 
or  children  as  (he  (hall  leave  at  her  death,  and  their  heirs 
and  afligns:  Provided  that  if  there  be  more  children  than 
one  fon,  and  if  the  faid  JV.  D.  (hall  make  a  fettlement 
as  aforefaid,  then   the  eldeft  fon  (hall  have  no  part  or 
(hare  of  the  faid  P.  eftate  ;  and  for  want  of  fuch  limi- 
tation or  appointment  by  the  faid  E.  (if  (he  (hall  leave 
no  child  or  children  at  her  death)  then   in  truft  for  my 
faid  fon  S.  H.  his  heirs  and  alTigns  for  ever.    And  whereas 
part  of  my  eftate  in  P.  aforefaid  is  copyhold,  now  I  do 
hereby  declare  that  the  gift  and  devife  hereby  made  by 
me  unto  my  faid  fon  S.  H.  his  heirs,  executors  and  ad- 
miniftrators,  of  all  my  manors,  mefTuages,  lands,  tene- 
ments and  hereditaments  whatfoever,  both  leafehold  and 
inheritance  (excepting  as  is  before  excepted)  is  upon  con- 
dition, that  if  my  faid  fon  S.  H.  or  his  heirs,  (hall  not, 
within  the  fpace  of  12  months  next  after  my  deceafe, 
furrender  in  due  form  of  law  all  the  copyhold  eftate  in 
P.  aforefaid,  of  which  I  (hall  die  feifed,  into  the  hands 
of  the  lord  or  lords  of  the  manor  or  ftianors  of  whom 
the  fame  copyhold  eftate  is  holden,  unto  the  ufe  of  the 
faid  R.  W,  and  R.  G.    and   their  heirs,  to  be  fubjed  to 
the  trufts   herein  before  declared  of  and  concerning  my 
faid  P.  eftate  ;  or  if  my  faid  fon  S.  H.  his  heirs  or  afligns, 
{hall  make  default  in  payment  of  the  above   mentioned 
fum  of  2000/.  and  intereft  according  to  the  trufts  before 
mentioned  ;  then  and  in  either  of  the  faid  cafes,  the  faid 
gift  and  devife  to  my  faid  fon  S.  H.  his  heirs  and  afligns 
fliall  be  void  ;  and  then  I  give  and  devife  the  fame  pre- 
ini(res   fo  devifed  unto  him  as  aforefaid,  unto  the  faid 
R.  W.  and  R.  G,  their  heirs,  executors  and  adminiftra- 
tors,    according  to  my   refpeftive  eftates   and   interefts 
therein,  upon  the  fame  trufts  as  herein  before  declared 
of  and  concerning  the  fame.     Item,  I  will  and  defire, 
that  my  executors  hereafter  named  (hall  permit  and  fufFer 
my  faid  daughter  E.  D.  to  have  the  pofleflion  ohly,  and 
not  the  property  of  my  beft  bed,  and  the  furniture  in  my 
beft  room,  and  of  all   my  linen,  and  of  my  diamond 
ring  during  her  coverture ;  and  if  the  faid  E,  (hall  out- 
live her  faid  hu(band  fV.  D.  then  I  give  and  bequeath  all 
the  fame  goods  and  things  unto  her ;  but  if  (he  happen 
to  die  before  him,  then  I  give  and  bequeath  the  fame  goods 
and  things  unto  and  amongft  fuch  child  and  children  as  (he 
fljall  leave  behind  her  at  her  death ;  and  if  (he  leaves  no 
child  at  her  death ;  then  I  give  and  bequeath  the  fame 
goods  and  things  unto  my  executor  hereafter  named  ; 
and  as  to  all  the  reft  and  refidue  of  my  perfonal  eftate 
(excepting  what  I  have   herein   before   given  and   be- 
queathed) I  give  the  fame  unto  my  faid  lovi<ig  fon  S.  H. 
fubjeft  to  the  payment  of  my  debts  and  legacies,  and  to 
the  payment  of  the  before  mentioned  fum  of  2000/.  and 
interefl ;  and  I  do  hereby  conftitute  and  appoint  my  faid 
loving  fon  S.  H,  fole  executor  of  this  my  laft  will,  b'c. 

A  dtv'ift  to  ereii  a  charity  fchool.    From  3  Wood's  Conv, 
829. 

Alfo  I  give  and  devife  all  that,  ^c.  to  (the  truftees) 

to  have  and  to  hold  all  the  laft  mentioned to  the 

faid  (truftees)  and  to  their  heirs  and  afligns  for  ever : 
Neverthelefs  to,  for  and  upon  the  feveral  trufts,  and  fub- 
jeft  to  the  feveral  provifoes,  direflions  and  appointments 
herein  after  mentioned,  limited,  exprelTed  and  declared 
of  and  concerning  the  fame  premifTes ;  and  I  do  hereby 
fubjedl  and  make  chargeable  all  and  finguiar  the 
fame  hereditaments  and  premifTes,  to  and  for  the  fe- 
veral ufes,  intents  and  purpofes,  and  under  and  fubjedl 
to  the  feveral  provifoes,  directions  and  agreements  herein 
after  mentioned,  limited,  exprefled  and  declared  of  and  con- 
cerning the  fame;  (that  is  to  fay)  That  they  the  (aid  truf- 
tees, or  the  major  part  of  them,  (hall  from  and  imme- 
diately after  my  deceafe  pay  or  caufe  to  be  paid  out  of 
my  rents,  ilTues  and  profits  of  the  fame  premiftes,  the 
fum  of  20/.  per  Ann.  clear  of  all  manner  of  taxes, 
charges  and  deduflions  whatfoever,  to  the  faid  fchool- 
miftrefs  herein  after  named  for  the  time  being  for  ever,  by 
two  equal  half-yearly  payments,  to  wit,  at  Midfummer  and 
and  Cbriflmai  yearly  ;  the  firft  of  which  payments  to  be 
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made  on  fuch  of  the  faid  two  fcafts  as  (liall  next  happen 
after  my  death,  for  the  teaching  and    inftru<5ting  20  of 
the  pooteft  girls  of  W.  ati  refaid,  for  the  time  being,  as 
follows,  vi%.  to  read,  few,  and  fay   their  catechifm  at 
fome  proper  convenient  place  there,  as  my  faid  charity 
truftees,  or   the  major  part  of  them  fhall  appoint  :   And 
my  further  will   is,  and   I  do  hereby  appoint  and  dire<5l, 
that  if   my    now   fervant  the    faid  M.  R.  be  living   at 
the  time  of  my  death,  then  the  faid  AI.  R.  or  fuch  other 
perfon   as    (he  (hall  appoint,  during  her  !ife,  (hall  from 
thenceforth  be  the  fchool- miftrefs  to  inftruft  the  faid  girls, 
during   her   life ;  and  after  her  death,   if  the  faid  R.  D. 
her  filler  be  then  living,  then  I  hereby  appoint  her  the 
faid  R.  D.   or  fuch  perfon  as  (he  (hall  appoint,  to  be  the 
fucceeding  fchool- miftrefs  for  the  faid  girls,  during  her  lifcj 
and  after  her  death,  if  M.  B.  their  niece  be  then  living, 
I  hereby  appoint  her  the  faid  AI.  B.  or  fuch  perfon  as  (he 
(hall  appoint,   from  thenceforth  to  be  fucceeding  fchool- 
miftrefs  for  the  faid  girls,  during  her  life  ;  and  immedi- 
ately  after  the  death  of  the   furvivors  of  them  the  faid 
M  R.    R.  D.  and  M.  B.    in  cafe  the  faid  £.  B.  fifter 
of  the  faid  M.  B.   be  then  living,  then  I  hereby  appoint 
the  faid  E.  B.  or  fuch  perfon  as  (he  (hall  appoint,  from 
thenceforth   to   be  the  fucceeding  fchool- miftrefs  for  the 
faid  girls,  during  her  life  ;  and  I  do  hereby  further  direS, 
that  from  and  immediately  after  the  deceafe  of  the  furvi- 
vors of  them  the  faid  M.  R.  R.  D.  M.  B.  and  E.  B. 
that  then  every    fucceeding  fchool-miftrefs  for  the  faid 
fchool,  (hall   be  nominated  and  appointed  by  fuch  perfon 
or   perfons,  who  then  for  the  time  being  (hall  by  virtue 
of  this  my   will    be  intitled    to   and   have   the   property 
of  my  faid  now  dwelling- houfe  in  W.  aforefaid  ;  and  my 
defire  is,  (if  by  him,  her  or  them  fo  thought  fit)   that 
the  wife  of  the  then  fucceeding  vicar  there  for  the  time 
being,  (hall  be  the  future  fchool-miftrefs  in  cafe  (he  will 
accept  of  the  fame  ;  and  my  will  is,  that  the  then  prefent, 
and  every  fucceeding  vicar  of  IP.  (hall  on  the  fii^Sundaj 
in  every  month  catechife  the  faid  children  with  others  ia 
fP.  church  aforefaid  ;  and  that  on  refufal  or  negledl  there- 
of, every  wife  of  fuch  vicar  (hall  lofe  the  benefit  of  being 
fchool-miftrefs  to  the  faid  fchool :  And  my  further  will 
is,  that   the  faid    20  poor  girls,  with  others,  (hall  be 
taught  to  fing  pfalms  there  by  fome  proper  perfon  quali- 
fied  for  that  purpofe,  who  fhall  be  always  appointed  by 
the  vicar  there  for  the  time  being ;  and  that  they  the  faid 
charity  truftees,  or  the  major  part  of  them,  (hall,  out  of 
the  rents  of  the  fame  premKTes  pay  to  fuch  perfon  the  an- 
nual fum  of  20/.  for  his  fo  doing;  and   alfo  the   further 
yearly  fum  of  20;.  for  pfalters  and  teftaments  for  the  ufe 
of  the  children  of  the  faid  fchool;  the   fame  two  yearly 
fums  of  20  s.  and  20  y.  to  be  paid  at  the  fame  two  feaft- 
days  by  two  equal  half-yearly  payments,  clear  of  all  dc- 
duflions,  and  in  fuch  manner  as  aforefaid:  And  my  fur- 
ther will  is,  that  every  fchool-miftrefs  of  the  faid  fchool, 
together  with  all  the  (aid  girls,  fliall  conftantly  go  to  the 
faid  church  of  IP.  twice  on  every  Sunday,  and  there  at- 
tend divine  fervice  both  morning  and  evening  ;  and   alfo 
I  on  every   feftival  and  other  days  ufually  kept  at  the  faid 
church,  as  likewife  on  every  Thurfday  leflure  preached  at 
!  IF.  church,  (ficknefs  and   all   other  inevitable  accidents 
I  only   and  always    excepted)  ;  and    further,  that  the  faid 
!  20  girls,  if  not  nominated  by  me  before  my  death,  (hall 
j  be  chofen  by  the  faid  truftees,  or  the  major  part  of  them, 
I  immediately  after  my  death,   and  be  then  fixed  in  the  faid 
fchool ;  and  that  if  then,  or  at  any  time  then  after,  there 
(hall  be  wanting  in  IV.  aforefaid,   the  full  number  of  the 
faid    20   girls   io  intitled  to  have  the  benefit  of  this  my 
1  charity   (intending  dilTenters  children  as  well  as  church 
,  people) ;  then    and  in  every  fuch  cafe,  during  that  time 
only,  and  as  often  as  the  fame  (hall  fo  happen,  my  will 
is,   that  they  the  faid  truftees,  or  the  ninjor  part  of  them, 
(hall  chufe  and  make  up  fuch  number  of  girls  out  of  fome 
other   parith  or  parifhes  next  adjoining  to  IV.  aforefaid  ; 
and    further,  that  no  fuch  girls   (hiill  be  admitted  to  the 
faid  fchool  before  their  age  of  feven  years,   nor  (hall  there 
continue  after  the  age  of  14  years  ;  and  I  do  hereby  di- 
red  that  the  faid  charity  truftees,  or  the   major    part   of 
them,  (hall  four  times  in  every  year,  'viz..   on  CbriJlmaS' 
day.  Lady-day,  Midfummer -day,  and  Michaelmas- day,  or 

any 
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any  otiier  four  days  in  each  year  as  ttiey  {hall  think  fit,  have 
a  general  meeting,  at  fome  place  in  JV.  to  be  by  them  ap- 
pointed, to  examine  into  any  negledts,  mifcarriajes  or 
irregularities  that  may  be  committed  by  the  faid  fchool- 
mirtrefs  for  the  time  being,  or  of  any  of  the  faid  poor 
girls,  and  to  make  fuch  reafonable  by-laws,  lules  and 
orders,  as  to  the  fame  trullees,  or  the  major  part  of  them 
(hail  feem  meet,  fo  as  the  fame  be  for  the  good  and  bene- 
fit of  this  my  charity,  and  be  made  in  writing,  and  en- 
tered in  a  book  for  that  piirpofe  provided  and  kept,  for 
the  better  government  and  management  of  the  faid 
fchool,  and  of  the  faid  miftrefs,  and  20  poor  girls  fordhe 
time  being;  and  further  alfo,  that  for  any  grofs  ofFence, 
mifcarriage,  irregularity  or  negle(ft,  as  fliail  be  fo  judged 
by.  a  majority  of  the  faid  truftees,  it  {hall  and  may  be 
lawful  for  them  to  deprive,  put  out,  and  remove  the  faid 
poor  girls,  ortofufpend  and  put  out  the  fchool-miftrefs  of 
the  faid  fchool  for  the  time  being,  (other  than  and  ex- 
cept the  faid  M.  R.  R.  D.  M.  B.  and  E.  B.  and  every 
of  them,  and  fuch  petfon  or  perfons  w^hom  they  refpec- 
tively  {hall  appoint  to  officiate,  during  their  refpedtive 
lives  only)  ;  and  further,  that  the  faid  truftees  {hall  take 
and  be  allowed  out  of  the  rents  and  profits  of  the  fame  pre- 
mifTes,  the  yearly  fum  of  20^.  and  no  more;  the  fame 
to  be  expended  at  fuch  their  quarterly  meetings  yearly  ; 
and  from  and  after  payment  of  the  feveral  fums  of  20/. 
20s.  20s.  and  20s.  per  Ann.  and  in  fuch  manner  as 
aforefaid,  and  fubje£t  thereunto  ;  then  as  to  all  the  refl 
and  refidue  or  furplus  of  the  rents,  ifTues  and  profits  of  all 
and  fingular  the  fame  hereditaments  and  premifTes,  and 
fubjeft,  i^c.  I  give,  is'c.  Provided,  iSc. 

A  dev'ife  of  tithes  to  a  trujiee,  for  the  augmentation  of  the 
living  of  the  Vicar  or  Curate  of  S. 

Item,  I  give,  devife  and  bequeath  unto  my  loving 
friend  M.  A.  of&c.  Efq;  and  to  his  heirs  and  afligns  for 
ever,  all  that  my  part,  {hare  and  poriion  of  tithes,  of 
what  nature,  kind  or  quality  foever,  ifluing  and  payable 
to  me  out  of  three  feveral  farms,  fituate  and  being  in  the 
pari{h  of  tfc.  And  all  other  my  tithes  in  the  hundred  of 
D.  aforefaid  ;  upon  this  fpecial  truftand  confidence  never- 
thelefs,  that  he  the  faid  M.  A.  and  his  heirs,  {hall  and 
do,  from  time  to  time,  and  at  all  times  hereafter,  permit 
and  fufFer  the  vicar  or  curate  of  the  pari{h  of  S.  for  the 
time  being,  and  his  fuccefTors  for  ever,  vicars  or  curates 
of  the  faid  pariftiof  S.  to  receive  and  take  the  faid  tithes, 
part,  {hare  or  portion  of  tithes  to  his  and  their  own  pro- 
per ufc,  benefit  and  behoof  for  an  augmentation,  and  for 
the  better  livelyhood,  provifion  and  maintenance  of  the 
faid  vicar  or  curate,  and  his  fucclTors,  vicars  and  curates 
of  the  faid  parith  of  S.  for  ever. 

A  devife  or  gift  to  W.  College  Oxon,  for  the  education  of 
one  poor  fcholar  for  ever. 

Item,  I  give,  devife  and  bequeath  unto  the  faid  M.  A. 
and  to  his  heirs  and  affigns  for  ever,  all  that  my  melTuage 
or  tenement,  farm,  lands  and  hereditaments,  fituate, 
l^c.  upon  this  fpecial  truft  and  confidence  neverthelefs, 
that  he  the  faid  M.  A.  and  his  heirs,  {hall  from  time  to 
time,  and  all  times  hereafter,  permit  and  fufFer  the  war- 
den and  fellows  oUV.  college  in  the  univetfity  oi  Oxford 
for  the  time  being,  and  their  (uccefibrs  forever,  to  receive 
and  take  the  rents,  ifTues  and  profits  thereof,  which  I  di- 
redt  and  appoint  {hall,  from  time  to  time,  and  at  all 
times  hereafter,  be  paid  and  allowed  for  and  towards  the 
maintenance  and  education  of  a  poor  fcholar  of  the  faid 
college,  for  and  during,  and  until  fuch  fcholar  (hall  be 
bachelor  of  arts,  or  eleded  fellow  of  the  houfe  ;  and  then 
to  another  poor  fcholar  to  be  elefted  and  chofen,  which 
fcholar  (hall  from  time  to  time  be  nominated,  elefled  and 
chofen  by  the  watden  and  five  fenior  fellows  of  the  faid 
college. 
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A  devife  of  looo/.  to  be  applied  in  releafing  poor  prifo>ie<s 
in  the  Fleet  or  —^—  ;  what  fort  of  priftners  are  to  be 
objeds  of  it. 

And  I  devife  and  will,  that  my  executors  herein  after- 
named  (hall,  within  four  months  after  my  deceafe,  lay 
out  and  expend  the  fum  of  1000 1,  in  releafing  and  dit- 
charging  fuch  poor  prifoners  who  (hall  be  imprifoned  ar. 

my  deceafe,  in  the  prifons  of  the  Fleet,  or ,  or  one 

of  them,  fituate  in  the  City  of  London,  as  my  faid  execu- 
tors (hall  think  fit ;  my  faid  executors  having  a  regard 
therein  to  fuch  poor  prifoners  as  have  been  fober  and  in- 
duftrious,  and  are  fo  confined  by  reafon  of  IclTes  and  mif- 
fortunes,  and  have  not  through  idlenefs,  drunkennefs  or 
debauchery  fell  inta  fuch  condition  ;  provided  neverthe- 
lefs, that  if  I  in  my  life-time,  after  the  date  of  this  my 
will,  (hall  have  applied  or  expended  the  fum  of  1000/. 
for  the  difcharge  of  fuch  poor  prifoners,  then  my  faid 
executors  (hall  be  difcharged  from  the  faid  legacy  of 
1000/.  herein  before  given  and  bequeathed,  and  the  fame 
{hall  ceafe  and  be  void. 

JMin,  {Sax.  Pralium)  In  the  beginning  or  end  of  the 
names  of  places,  fignifies  that  fome  great  battle  was  fought, 
or  viftory  gained  there.     Cowell,  edit.    1727. 

OTtndjelfCa,  The  hundred  of  TFinchelfea,  where  to  be 
deemed  as  two  diftindl  hundreds.  9  is"  10  JVill,  3.  c.  40. 
fe£i.  II. 

OTillClj??,  A  kind  of  engine  to  draw  barges  up  the 
water  againft  the  ftream,  mentioned  in  flat.  21  Jac, 
cap.  32. 

OTiurljclteL*  (Statute  of)  is  13  Ed.  i.Jl.  2.  7  Ric.  2. 
c.  6. 

Wm5af0,  OTanHafs,    and    Manlafs,   corruptly 

Windlaf,  (iVindaffum,)  Is  a  term  in  hunting,  (as,  to 
drive  the  Windafi)  fignifying  the  chafing  a  deer  to  ?  (land, 
where  one  is  ready  with  a  bow  or  gun  to  (hoot.  Couielly 
edit.  1727. 

Mlinlii'niin,  a  man  may  not  erefl  a  wind- mill  within 
any  foreft,  becaufe  it  frights  deer,  and  draws  coftipany  to 
the  difquieJ  of  the  game.     W.  Jones  Rep.  293. 

OTiimoto^tar.  Stat.  6  Geo.  3.  c.  38.  (intitled,  an 
adt  for  repealing  the  feveral  duties  upon  houfes,  windows, 
and  lights  ;  and  for  granting  to  his  Majefly  oti.er  duties 
upon  houfes,  windows,  and  lights)  recites  adt  20  Geo.  2. 
31  Geo.  2.  and  2  Geo.  3.  and  enadls,  That  from  and  after 
the  loth  day  of  OSiober  1766,  all  the  rates  and  duties  up- 
on houfes,  and  upon  windows,  or  lights,  granted  by  the 
faid  three  feveral  adls  of  parliament,  (hall  ceafe,  deter- 
mine, and  be  no  longer  paid,  or  payable ;  except  only 
fuch  monies  as  (hall  have  become  due  in  refpedt  of  the  faid 
rates  and  duties  affefled  at  any  time  on  or  befoie  the  faid 
loth  day  of  October  1766,  and  which  fliall  be  in  arrear 
and  unpaid. 

Se£l.  2.  And  that  from  and  after  the  faid  loth  day  of 
Oiiober  1766,  there  (hall  be  charged,  raifed,  levied,  and 
paid,  unto  his  Majefty,  his  heirs,  and  fucce{rors,  the  fe- 
veral and  refpedlive  rates  and  duties  upon  houfes,  and  upon 
windows,  or  lights,  herein  after  mentioned  ;  that  is  to 
%» 

For  every  dwelling-houfe  inhabited,  which  now  is  or 
hereafter  (hall  be  eredted  within  that  part  oi  Great  Britain 
called  England,  the  yearly  fum  of  three  (hillings. 

For  every  dwelling-houfe  inhabited,  which  now  is  or 
hereafter  {hall  be  eredled  within  that  part  of  Great  Bri- 
tain caWed  Scotland,  the  yearly  fum  of  one  (hilling. 

And  for  every  window,  or  light,  in  every  dwelling- 
houfe  inhabited,  or  to  be  inhabited,  within  and  through- 
out the  whole  kingdom  of  Great  Britain,  which  (hall 
contain  feven  windows,  or  lights,  and  no  more,  the  fum 
of  2d.  for  each  window,  or  light  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  (hall  contain  eight  windows,  or  lights, 
and  no  more,  the  yearly  fums  of  fixpence  for  each  win- 
dow, or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling- houfe 
as  aforefaid,  which  (hall  contain  nine  windows,  or  lights, 
and  no  more,  the  yearly  fum  of  8  d.  for  each  window,  or 
light,  in  fuch  houfe. 
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For  evary  window,  or  light,  in  every  dweliing-houfe 
ss  aforefaid,  whicli  ihall  contain  ten  windows  or  lights, 
and  no  more,  the  yearly  fum  of  loa'.  for  each  window, 
or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  fhall  contain  eleven  windows,  or 
lights,  and  no  more,  the  yearly  fum  of  i  s.  for  each  win- 
dow, or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  fhall  have  twelve  windows,  or  lights, 
and  no  more,  the  yearly  fum  of  is.  2d.  for  each  win- 
dow, or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  (hall  contain  thirteen  windows,  or 
lights,  and  no  more,  the  yearly  fum  of  is.  \d.  for  each 
window,  or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  fliall  conrain  fourteen,  fifteen,  fixteen, 
feventeen,  eighteen,  or  nineteen  windows,  or  lights,  and 
no  more,  the  yearly  fum  of  vs,bd.  for  each  window,  or 
light,  in  fuch  houfe.  ,,•       1      r 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  fhall  contain  twenty  windows  or 
lights,  and  no  more,  the  yearly  fum  of  i  J.  7  d.  for  each 
window,  or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  fhall  contain  twenty-one  windows, 
or  lights,  and  no  more,  the  yearly  fum  of  \s.%d.  for 
each  window,  or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  (hall  contain  twenty-two  windows, 
or  lights,  and  no  more,  the  yearly  fum  of  i ;.  9^.  for 
each  window,  or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  (hall  cc-ntain  twenty-three  windows, 
or  lights,  and  no  more,  the  yearly  fum  of  xs.  10  d.  (or 
each  window,  or  light,  in  fuch  houfe. 

For  every  window,  or  light,  in  every  dwelling-houfe 
as  aforefaid,  which  (hall  contain  twenty-four  windows, 
or  lights,  and  no  more,  the  yearly  fum  of  is.  lid.  for 
each  window,  or  light,  in  fuch  houfe. 

And  for  every  window,  or  light,  in  every  dwelling- 
houfe  as  aforefaid,  which  (hall  contain  twenty-five  win- 
dows, or  lights,  or  upwards,  the  yearly  fum  of  2s.  for 
each  window,  or  light,  in  every  fuch  houfe. 

Seif.  3.  Provided  reverthelefs,  that  it  is  the  true  in- 
tent and  meaning  of  this  ad,  that  the  faid  feveral  and  re- 
fpedlive  yearly  fums  herein  before  charged  upon  every 
window,  or  light,  contained  in  every  fuch  dwelling- 
houfe  as  aforefaid,  (hall  be  paid  over  and  above  the  faid 
refpe£tive  duties  of  3*.  and  is.  upon  houfes  before  men- 
tioned. 

Seil.  4.  Provided  always,  that  no  houfe  or  cottage  in 
that  part  of  Great  Britain  called  Scotland,  that  has  not 
more  than  five  windows,  or  lights,  (hall  pay,  or  be  liable 
to  pay,  the  duty  of  i  s.  impofed  on  each  houfe  by  this  pre- 
lent  aft. 

Seii.  5.  And  that  if  any  rate  or  afTefTment  hath  been  or 
(hall  be  made  in  purfuanee  of  the  faid  former  ads,  or  any 
of  them,  for  raifing  all  or  any  of  the  rates  and  duties 
thereby  granted  upon  houfes,  windows,  or  lights,  for 
and  in  r'efpea  of  the  quarter,  half-year,  or  any  other 
time,  after  the  faid  10th  day  of  OiJder  1766;  every 
fuch  rate  or  afTefTment,  fo  far  as  the  fame  relates  to  the 
raifing  fuch  rates  rnd  duties  in  refpcft  of  fuch  quarter, 
half-year,  or  other  tsrm,  after  the  faid  10th  day  oi  O^o- 
ter,  (iisll  bs  null  and  void. 

SeSi.  6.  Aiid  tliat  the  rates  and  duties  by  this  aft  gran- 
ted (hall  be  paid  quarterly,  at  the  four  mofl:  ufual  days 
of  payment  in  the  year  j  that  is  to  fay,  on  the  5th  of  Ja- 
nuary, 5thof^/r;7,  the  5th  of  July,  and  the  loth  day 
of  OSider,  by  even  and  equal  portions  )  the  firft  payment 
thereof  to  be  made  upon  the  5  th  day  of  January  1767. 

Si".  '^.  Thefe  rates  and  duties,  and  arrears  of  former 
acts,  to  be  paid  into  the  exchequer,  according  to  the 
rules,  bV.  nrefcribed  in  two  acls  of  20  Geo.  2.  and  in 
adts  21  and  31  Geo.  2.  and  2  Geo.  3.  and  all  the  powers, 
authorities,  bfc.  of  the  faid  a£ts  are  extended  to  this  aft. 
Sei}.  9.  CommiiTioners  for  the  recited  afls  to  meet  for 
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the  execution  of  this  atS,  on  or  before  the  lith  oi  0(1. 
1766. 

Se£I.  10.  Separate  afTclTments  to  be  made  out  for  thefe 
duties,  and  to  be  certified  and  returned  by  the  23d  of 
December  Ij6b  ;  furveyors  to  certify  their  furcharges  for 
the  half-year's  aflelTment,  by  the  20th  of  Feb.  1767  ;  ap- 
peals to  be  heard  between  the  6th  of  March  and  4th  of 
April  1767,  duplicates  of  the  alTelTments  to  be  tranfmit- 
ted  as  formerly  ;  after  the  5th  of  Jpril  1767,  the  afTeiT- 
ments  to  be  made  for  the  whole  year. 

Se£i.  II.  Monies  arifing  by  the  former  rates  to  be  ap- 
plied as  the  piefent. 

Se£i.  12.  The  fum  of  91,485/.  o^.  6//.I:  to  be  yearly 
replaced  out  of  the  faid  rates,  to  the  finking  fund,  in  lieu 
of  the  like  fum  payable  thereout  by  virtue  of  aft  20 
Geo.  2. 

Seii.  13.  The  fum  of  93,217/.  10s.  id.  and  one 
fixth,  to  be  referved  annually  at  the  Exchequer  out  of  the 
faid  rates,  towards  paying  the  annuities  eftablilhed  by  aft 
31  G.  2. 

Se£{.  14.  Surplus  monies  to  be  carried  into  the  finking 
fund. 

Se£2.  15.  Treafury  to  make  good  out  of  the  finking 
fund,  any  deficiency  of  the  duties  upon  coals,  culm,  and 
cinders,  after  the  loth  of  OSiober,  to  pay  the  annuity  due 
to  the  South-fea  company. 

OTinHfO^,  The  mayor  and  bailifFs,  i^c.  of  Wind/or 
are  to  maintain  the  great  bridge  there,  and  receive  tolls 
for  carriages,  cattle,  l^c.  paflingover  it,  and  barges  go- 
ing under  the  fame.     Stat.  9  Geo.  2.  c.  15. 

OTlUe,  The  old  affize  of  wine,  Judic.  pillor.  51  //.  3, 
Jl.  6.  /   2.    Ord.  pro  pijior.  incerti  temp.  c.  5.    vol.  I. 
186. 

Mayor,  t^c.  of  London  to  prefent  wine  fold  againft  the 
afljze,  6  Ed.  i.  c.  15. 

Wines  (hall  be  fold  reafonably,  and  ihall  be  e/Fayed 
twice  in  the  year,  J^  Ed.  3.  c.  12. 

Foreftalling  Gafcoin  wines,  felony,  27  Ed.  3.  Ji.  i. 
c.  5.   repealed,  37  Ed.  3.  f.  16, 

No  Gafcoin  wine  (hall  be  bought  but  in  ports,  27  Ed. 
I.Ji.  I.  c.  7.     38  Ed.  2,-Ji.  I.  c.  10.     42  Ed.  3.  c.  8. 

Importation  of  wine  may  be  regulated  by  the  King, 
l^Ed.-i.Jl.i.c.ii. 

EngUfhmen,  not  artificers,  may  buy  wines  in  Gafcony^ 
43  Ed.  3.  f.  2. 

The  price  of  wines  limited,  5  R.  %.  ji.  I.  c.  4.  6  R, 
2.  c.  7.     24//.  8.  c.  6.     7  Ed.  6.  c.  5. 

Retailing  of  fweet  wine  and  claret  prohibited,     5  R, 

2.JI  I.  f.  5. 

New  impofitions  by  the  King's  officers  in  Guienne  pro- 
hibited, 23  H.  6.  c.  17. 

The  meafureand  cuftom  oi  Malmfey,  7  H.  7.  c.  8. 

French  wine  not  to  be  imported  between  Michaelmas 
and    Candlemas,  23   H.  8.  c.  7. 

The  prices  of  wines  to  be  aflelTed  by  the  King's  great 
ofHccrs,  23  H.  8.  c.  7.  28  H.  8.  c.  14.  34  &  35  H, 
8.^.7.     37  i^.  8.  f.  23-/2,  3. 

Pcrfons  reftrained  from  keeping  wine  in  their  houfes, 
7  Ed.  6.  c.s.f.2. 

The  number  of  taverns  retrained,  7  Ed.  6.  c,  5./  3. 

Selling  wines  to  be  drank  in  the  feller's  houfe  prohibi- 
ted,  7  Ed.  6.  c.  5./  2. 

The  prices  of  wines  by  retail  to  be  limited  by  procla- 
mation, 5  El.  c.  5.  /  25. 

Wine  not  to  be  retailed  without  licence,  12  Car.  z, 
c.  25. 

The  penalties  of  retailing  mixed  wine,  12  Car.  2. 
c.  25./  II. 

The  prices  of  wines  to  be  limited  by  the  Lord  ChanceU 
lor,  &c.    izCar.  2.  c.  25./.  13. 

Duty  on  wine,  Cfff.  imported,  i8  Car.  2.  c.  ^.f.  6. 
continued,    I  G.  3.  c.  16. 

An  impoft  upon  wine,  20  Car.  2.  c.  i.  22  Car.  2, 
c.  3.      30  Car.  2.  c.  2. 

Tiie  profits  of  the  wine-licence  invefled  in  the  ci^own, 
and  an  equivalent  granted  to  the  Duke  of  York,  22  £3"  23 
Car.  2.  c.  6. 

A  duty  of  8 1,  per  ton  upon  French  w'tns,  and  12/.  up- 
on other  wines,  i  Jac.  2.  c.  3.  ^ 
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Made  perpetual  by  g  An.  e.  21.  and  3  Geo.  i,  c.  9. 
and  part  of  the  SouihSea  fund.  ' 

Retailers  to  fell  wine  only  in  pewter  Meafures,  I  W. 
y  M.  c,  34.  /  19.     2  W.  y  M.  Ji.  2.  c.  \\.  f.  3. 

Penalty  of  adulterating  wine.  \  JV.  £3"  M.  c.  34. 
/   30-, 

Wines  of  Hungary  msy  be  imported  from  Hamburgh 
as  Rhenilh  wine,    i  Ann.   ft.  i.  c.  12.  /  112. 

Contents  of  the  gallon  of  wine,  5  An.  c.  27.  /  17. 
Importation  of  French  wine  permitted,  g  An.  c.  8. 
The  allowance  on  damaged  wine  regulated,  6  Geo.  i. 
e.  12.  /.  2. 

The  times  for  exporting  wines  enlarged,  6  Geo.  i. 
c.  12.  /.  5. 

Not  to  diminilh  the  duties  of  prifage  and  butlerage, 
6  Geo.  I.  c,  I. 

No  allowance  for  freight  of  wine,  unlefs  Clipped   in 
cafks  from  its  place  of  growth,  8  Geo.  i.  c.  18.  /.  19. 
Allowance  for  wine  ftranded,  8  Ge^.  i.  c.  18.  /.  20. 
27  Geo.  2.  c.  iS.  /.  5. 

Damaged  wines  may  be  fold  for  diftilling,  or  making 
vinegar,   12  Geo.  i.  c.  28.  /  20. 

The  duties  on  wine  lees  altered,   i  Geo.  2.  c.  17. 
Wine  not  to  be  imported  in   bottles  or  fmall  cafks, 
I  Geo.  2.  c.  17.  /  7. 

Saving  of  the  privileges  of  the  univerfities,  10  Geo.  2. 
(.  jg.  f.  2.     30  G.  2.  c.  19.  /  9. 

Wine  not  to  be  fold  without  licence  at  the  univerfities, 
17  Geo.  2.  c.  40.  /.  1 1. 

An  additional  duty  of  tonnage  on  wine,  18  Geo.  2.  c.  9. 
Wine   imported  in  the  out-pons  not   to   be  brought 
within   20  miles  of  the  Royal  Exchange,  without  paying 
the  London  duty,  26  Geo.  2.  c.  12. 

The  commiffion  for  granting  licences  to  retail  wine 
by  virtue  of  iz  Car.  2.  to  ceafe,  and  the  duties  toge- 
ther with  new  duties,  to  be  levied  by  the  comm/ffioners 
©f  the  ffamp-office,   30  Geo.  2.  c.  19. 

The  aS  not  to  be  prejudicial  to  th€>vintners  com- 
pany, 30  Geo.  2.  c.  19. 

The  penalty  of  retailing  abated,  32  Geo.  2.  c.  19. 
No  difcount  on  wine  licences,   32  Geo.  2.  c.  19.  f.  2. 
An  additional  duty  of  8  /.  per  ton  on  all  French  wines 
imported,  3  Geo.  3.  c.  12. 

And  on  all  other  wines  imported,  4/,  per  ton.  Ibid. 
MtntCr#})Cpmng:  Is  that  feafon  comprehended  be- 
tween the  nth  day  of  November,  and  the  23d  April, 
which  lime  by  the  aft  made  20  Car.  2.  c.  3.  is  excepted 
from  the  liberty  of  commoning  in  the  Forejl  of  Dean. 
Cofwell,  edit.  1727. 

ISMXtZi  Penalty  on  importing  foreign  card  wire  or  iron 
wire  for  making  of  wool  cards,    13  y  14  Car.  z.  t.  19. 
Iron  wire,  7.  IV.  i^  M.  fejf.  2.  c.  4.  /  16. 
Steel  wire,   2  IV.  i3  M.  jejf.  2.  c.  4.  /.  17. 
Lattin,  brafs  or  copper  wire,  and  gold  and  filver  wire 
imported,  to  what  duties  liable.     4  jV.  &  M.  c.  5.  f.  2. 
Brafs  wire   how  exempt  from  payment  of  duties  on 
exportation.      7  An.  c.  8.  /.  8. 

WmiitH,  A  meafure  of  land  among  the  Saxons  j  being 
the  quantity  of  half  a  hide,  and  tie  hide  120  acres.  OiSio 
virgatee  unam  hida?n  faciunt ;  wi/ia  vero  quatuor  virgatis 
conjiat.     Mon.  Ang.  Tom.  i.  p.  133. 

QSlttillTt,  Secundum  vjttam  jurare.  Is  for  a  perfon  to 
purge  himielf  by  the  oaths  of  fo  many  witnefies,  as  the 
offenre  lequired.      Lege  Ina,  cap.  63. 

WIiii\)tZClft,  Ufing  of  was  felony  bv  flat,  i  Jac,  i. 
tap.  12.  repealed  by  gG.  2.  c.  5.     See  ConjUCattOn. 

tCSHttC,  A  Saxon  word,  ufed  for  puniDiment;  a  pain, 
penalty,  mulft,  (sfc.  And  wi'efree  is  a  term  of  privilege 
or  immunity  fiom  fines  and  amercements.  Sax.  dii}. 
From  hence  come  the  words  bloodwiie,  Jecherwii*-.  i3fc. 
tSClitenas^gemOt,  (Sax.  Convemus  Sapientum)  Was  a 
convention  or  aflcmbly  of  great  men  to  advife  and  afiift 
the  King,  anfwerable  to  our  parliament,  in  the  time  of 
the  Saxons. 

^SClitrUS,  Were  the  chief  of  the  Saxon  lords  or 
thanes,   tiieir  nobles  and  wife  men.      Sax.  DiSl. 

W^iittitW,  A  taxation  of  the  weft  Saxons,  impofed 
by  the  piiblick  council  of  the  king,dom.  Chart,  EltheU 
wolf.  Reg.  Anno  855. 
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MlltljCCliattt,   (Vetitum  Namium,  compounded  of  the 

Saxon  IVyther,  altera,  (J  Nam,  captio)  Is  a  forbidden 
taking,  as  the  taking  or  driving  a  diftrefs  to  a  hold,  or 
out  of  the  county,  fo  that  the  (heriiV  cannot  upon  the 
replevin  make  deliverance  thereof  to  the  party  diflrained. 
In  which  cafe  the  writ  of  Withernam,  or  de  Veiito  Namity 
is  direfled  to  the  (herifF  for  the  taking  as  many  of  his 
hearts  that  did  thus  unlawfully  diftrain,  or  as  much  goods 
of  his  into  his  keeping,  till  he  hath  made  deliverance  of 
the  firft  diftrefs  :  Alfo  if  the  beaft  lie  in  a  fortlet  or 
caftle,  the  (herifF  may  take  with  him  the  Pejfe  Comitatus, 
and  beat  down  the  caftle,  as  appears  by  the  Statute  of 
IVeftm.  I.  cap.  20.  and  Britton,  cap.  27.  IVithernam,  ac- 
cording to  Braiion,  lib.  3.  traii.  2.  cap.  37.  and  Wejlm.  a. 
cap.  2.  feems  to  fignify  an  unlawful  diftrefs  made  by 
him  that  has  no  right  to  diftrain.     Cowill,  Edit,  ijtj. 

See  Mcpleijiti. 

OTitliCl'fake,  An  apoftate,  a  perfidious  renegado.  Ztg. 
Canuti  Reg.  cap.  27. 

^ttnefgi  (tejiis)  is  one  that  gives  evidence  in  a 
caufe;  an  indifferent  perfon  to  each  party,  fworn  to 
fpeak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth :  And  if  he  will  be  a  gainer  or  lofer  by  the  fuit,  he 
fliall  not  be  fworn  as  a  witnefs.     2  Lil.  Abr.  700. 

Rule  upon  a  wit.nefa  to  an  arbitration  bond,  to  make 
affidavit  of  the  execution.     Stran.  Rep.  i. 

Where  the  bail  is  a  fubfcribing  witnefs,  he  fhall  be 
obliged  to  teftify,     Stran.  406. 

Attachment  granted  againft  a  witnefs  for  not  atteadr 
ing  on  a  Subpoena.    Stran.  510. 

A  witnefs  ought  to  have  reafonable  notice  of  a  triat 
Stran.  510. 

Attachment  againft  a  witnefs  for  not  attending  a  triat 
Stra.  810. 

There  muft  be  perfonal  fervice  on  a  witnefs  to  vi^af- 
rant  an  attachment.     Stra.  1054. 

No  at'achment  againft  a  witnefs,  unlefs  reafonable 
expences  were  tendered  him.     Stran.  1150. 

Attorney  prefent  at  putting  in  an  anfwer,  not  obliged 
to  give  evidence  of  it.     Stran.  1122. 

What  age  the  law  will  allow  an  infant  to  be  witnefs 
at.     Stran.  700, 

A  witnefs  to  a  deed  becoming  adminiftrator,  i^(.  his 
hand  may  be  proved.     Stran.  ■^. 

If  a  witnefs  becomes  interefted,  his  depofition  taken 
before  cannot  be  read.     Stran.  lor. 

Laying  a  wager  on  the  caufe  does  not  incapacitate  for  » 
witnefs.     Stran.  652. 

Party  whofe  deed  is  forged,  no  witnefs.  Stran: 
728. 

Bankrupt  not  admitted  to  prove  his  own  aft  of  bank- 
ruptcy.    Stran.  828. 

If  the  witnefs  to  a  deed  becomes  infamous,  he  is  co»- 
fidered  as  dead.     Stran.  833. 

Quaker  no  witnefs  in  an  appeal  of  murder.  Stran, 
856. 

Affidavit  of  one  convifled  of  forgery  not  to  be  read 
to  fupport  a  complaint.     Stran.  1 148. 

Party  fuppofed  to  be  defrauded  ;  allowed  a  witnefs  in 
perjury.     Stran.  1229. 

A  bond  proved  by  co-obligor.     Stran.  35, 

Vendor  witnefs  as  to  title,  where  no  covenant  for 
warranty.     Stran.   445. 

Wife  of  Prochein  Amy  a  witnefs.      Stran.  506. 

Prochein  Amy  no  witnefs.     Stran.  102b. 

Guardian  on  record  not  a  witnefs.     Stran,  506. 

Proprietor  of  a  note  a  witnefs  on  an  indidment  fof 
tearing  it.     Stran.  595. 

Party  to  ufurious  contradl  cannot  be  called  to  prove 
a  payment.      Stran.  633. 

Giver  of  note  no  witnefs  on  indidment  for  perjury  in 
denying  an  agreement  relating  to  it.     Stran.  1043. 

Defendant  in  ejedment  no  witnefs  on  indidtment  for 
perjury  at  the  trial.     Stran.  1104. 

One  whofe  wife  has  an  annuity  devifed  for  her  fepa- 
rate  ufe,  is  not  a  good  witnefs  to  the  will.  Stran, 
1253- 

2  Wife 
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Wife  of  a  party  admitted  to  prove  her  hufband's  death. 
Strav.  568. 

Wife  witnefs  againft  hufband,  on  indi(Slment  for  affault 
upon  herfelf.      Stran.  633. 

Tlie  wife  of  one  defendant  cannot  be  a  witnefs  for  the 
other  on  an  indiflment  againft  two.     Stra.  1095. 

Creditor  of  bankrupt  no  witnefs  to  prove  him  a 
gamefler.     Stran.  507. 

A  creditor  allowed  to  prove  debtor  not  intitled  to  his 
difcharge  on  the  Mint  aft.     Stra.  650. 

Sheriff's  bailiff  no  witnefs  to  prove  attempt  to  arreft. 
Stran.   65  0, 

Lords  of  cuftomary  manors  difallowed  as  witnefTes  to 
eflablifh  a  right  in  a  lord  of  another  manor,    Stran.  658. 

An  informer  intitled  to  part  of  the  penalty  is  no  wit- 
nefs.    Stran.  316. 

In  trefpafs  for  beating  his  fervant,  the  fervant  not  ad- 
mitted a  witnefs.     Stran.  414. 

A  fervant  witnefs  in  an  adlion  by  mailer  for  beating 
him.    Stran.  595,  1054. 

An  apprentice  witnefs  for  mafler  in  aftion  per  quod 
fervitium  ami/it.     Stran.  944. 

In  an  adlion  againft  the  mafter  for  the  negligence  of 
his  fervant,  the  fervant  having  a  releafe  from  the  defen- 
dant is  competent.     Stran.   1083. 

A  failor  who  claims  wages,  no  witnefs  concerning  the 
!of^  of  the  fhip.     Stran.  414. 

Original  debtor  taken  as  a  fervant,  to  prove  the  pay- 
ment by  another.     Stran.  507. 

Goldfmith's  fervant  who  overpays  money  is  a  witnefs 
in  adlion  for  it  again.     Stran.  647. 

He  that  apprehends  himfelf  interefted,  tho'  not  ftridly 
fo,  is  no  witnefs.     Stran.  129. 

The  party  who  excepts  to  a  witnefs  may  call  him  af- 
terwards.    Stran.  480. 

A  witnefs  admitted  where  remotely  interefted.    Stran. 

575- 

J.  flops  bonds  at  the  South- Sea  houfc,  and  gives  bond 
to  indemnify  ;  he  is  no  witnefs  to  prove  the  property,  in 
an  aflion  againft  the  company's  fervant.     Stran.  575. 

Where  there  are  two  qualifications  to  an  eleftion  of 
an  officer,  he  who  has  but  one  only  may  be  a  witnefs. 
Stran.  583. 

Where  one  defendant  is  fined,  he  is  a  witnefs  for  an- 
other.    Stran.  633, 

The  tenant  in  pofTeffion  cannot  be  made  a  witnefs  in 
ejeflment,     Stran.  632. 

A  corporator  who  has  aflcd  under  the  right  claimed, 
may  be  a  witnefs  to  prove  the  ufage.     Stra.  1069.     See 

Cbiacucc. 

tESUoaD,  A  profitable  herb  much  ufed  for  the  dying  of 
blue  colours,  mentioned  in  the  Stat.  7  H.  8,  cap,  2.  See 

OTolD,  (Sax.)  Signifies  a  down,  or  open  champaign 
ground,  void  of  wood ;  as  Stow  in  the  Wolds,  Cotfwold 
in  Gloucejlcrjhlre,  i^c. 

MolfcfljeaH,  or  C2Il0lf0?I)ef0»,  (Sax.)  Caput  Lupi- 
num,  was  the  condition  of  fuch  as  were  outlawed  in  the 
time  of  the  Saxons ;  who  if  they  could  not  be  taken  alive 
to  be  brought  to  juftice,  might  be  flain,  and  their  heads 
brought  to  the  king ;  for  they  were  no  more  accounted 
of  than  a  wolf's  head,  a  beaft  fo  hurtful  to  man.  Leg. 
Edvu.  Corf.     Braa.   lib.  3. 

Mlomcn,  Laws  relating  to.  A  woman  is  capable  of 
being  a  fexton,  and  of  voting  at  an  eleftion  for  one. 
2  Strange  1 1 14.  A  baftard  is  within  the  ftatute  of  P. 
(jf  M.  againft  taking  away  young  women.      Ibid.  1 161. 

The  chancellor  to  vacate  obligations,  ftatutes  or  recog- 
nizances obtained  from  women  by  fraud  and  impofition. 
31  //.  6.  c.  9. 

Shall  have  livery  of  their  lands  at  fourteen.  39  H.  6. 
e.  2. 

The  penalties  of  taking  away  women  children  from 
their  guardians,  or  marrying  them.  4  y  5  P.  Cjf  M. 
c.  8. 

The  penalty  of  a  woman  child  confenting  to  a  ravifli- 
ment.     4  tS"  5  P.  is*  M  c.  8.  /  6.     For  other  matters, 

fee  Wum  anu  ireme,  315ipmp,  spatttagc,  iSajJC, 
ifclonp, 

1*,  a  Saxon  word  for  field.     Spelm, 
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Wood,  Stat.  35  Hen.  8.  c.  17.  fe£l.  r.  enafts,  tl:at 
there  (hall  be  12  Itandils  in  an  acre  of  wood  under  24 
years  growth. 

Sen.  2.  Underwoods  felled  at  14  years  growth,  or 
under,  (hall  during  4  years  next  after  the  20th  of  April 
after  thtir  felling,  be  preferved  from  dcftruftion  of  catiJc, 
on  pain  that  the  owner  thereof  (hall  forfeit  for  every  rood 
of  land  unfenced,  for  every  month  3  j;.  d^d.  and  under- 
woods above  14  years  growth,  and  under  24,  being  fo 
felled,  (hall  during  6  years  next  after  the  20th  of  Jpril 
after  fuch  felling  be  preferved  as  alorefaid,  upon  the  like 
pain. 

Se£l.  3.  None  (hall  convert  into  paflure  or  tillage  any 
fuch  underwood  or  coppice,  containing  two  acies  or 
above,  which  now  be  wcod  or  underwood,  and  put  or 
refcrved  to  the  ufe  or  increafe  of  wood  or  underwood, 
and  being  two  furlongs  dlftaiit  from  the  houfe  of  the 
owner  thereof,  or  from  the  houfe  whereunto  fuch  wood 
doth  appertain,  on  pain  to  forfeit  40 f.  for  every  acre  fo 
converted. 

Sen.  9.  Half  of  the  forfeitures  to  be  to  the  king,  the 
other  half  to  him  that  will  fue  for  the  fame  by  bill, 
plaint,  adlion  of  debt  or  information,  in  any  of  the 
King's  courts  of  record,  in  which  no  protedlion,  wager 
of  law,  or  efToign  (hall  be  allowed. 

Stat.  13  £//x.  c.  25.  adds  two  years  more  than  the 
four  years  limited  by  35  H.  8.  c.  17.  for  pieferving  the 
fpring  from  deftru£lion  by  cattle. 

In  information  upon  the  Stat.  35  H.  8.  for  not  fencing 
of  coppices ;  Firft  exception  was,  that  it  is  not  alledged 
that  the  defendant  had  lawful  intereft  in  them,  as  the 
words  of  the  ftatute  are.  2dly,  Becaufe  it  is  (hewn  that 
certain  coppices  were  cut,  but  (hews  not  what  coppices 
they  were.  3dly,  Becaufe  it  is  recited  that  he  fhall  for- 
feit for  every  rood  3^.  /^d.  where  it  (hould  be  for  every 
rood  of  land.  But  it  was  faid  the  parliament  roll  is  rood 
of  land  ;  and  fo  was  the  laft  impreflions  ;  but  for  the 
two  firft  exceptions  the  party  was  difcharged,  Cro.  Eliz. 
117.  pi.  21.  Mich.  30  £5"  31  Eliz,  in  B.  R.  Edwards 
V.  Ebfwortb. 

Information  upon  this  ftatute  for  grubbing  up  wood  in 
Buckinghamjhire,  Contra  formam  Jlatuti ;  after  a  verdiifl 
for  the  plaintiff  it  was  moved  in  arreft  of  judgment, 
ift,  That  it  is  not  mentioned  in  the  information,  that 
the  wood  was  growing  at  the  time  of  the  a£l  made;  for 
fo  the  words  of  the  ftatute  run,  and  fo  it  ought  to  be  fet 
forth,  as  upon  the  5  EU%.  concerning  apprentices;  which 
has  been  often  adjudged.  To  which  it  was  anfwered, 
that  the  provifo  in  the  ftatute  is  general,  and  not  tied 
up  to  wood  growing  at  the  time  of  the  a£l ;  and  Contra 
formam  Statuti  fupplies  it,  if  the  law  were  fo,  in  Dyer 
312.  The  court  conceived  the  exception  fatal,  and  that 
it  could  not  be  fupplied  by  the  words  Contra  formam 
Statuti  ;  for  they  do  but  make  the  conclufion  upon  the 
cafe  before  fet  forth,  and  are  themfelves  no  part  of  the 
cafe,  but  difclofe  the  refult  of  the  premiffes,  and  will 
not  of  themfelves  make  a  cafe  without  fufficient  pre- 
miffes, which  ought  to  fet  forth  the  law,  as  it  is  upon, 
the  ftatute.  Et  adjournator.  But  afterwards  judgment 
was  arrefted  upon  this  exception.  Hard.  105.  pi.  i. 
Trin,  1655.  Morly  v.  Urlin. 

Exception  to  an  information  upon  this  ftatute  was, 
becaufe  by  the  ftatute  of  21  fac.  i.  the  information 
ought  to  be  brought  and  tried  in  the  proper  county. 
But  it  was  anfwered  that  this  is  a  miftake ;  for  that  law 
takes  place  only  in  fuch  cafes  where  juftices  of  peace,  or 
of  affife,  have  power  by  law  to  hear  and  determine  ; 
but  by  this  a£l  of  parliament,  upon  which  the  prefcnt 
information  is  grounded,  they  have  no  power  at  all ; 
for  the  profecution  is  tied  up  to  courts  of  record,  and 
thus  that  law  has  always  been  conftrued.  Hard.  105. 
pi.  I.      Trin.  1657.    Morbj  v.  Vrlin. 

On  felling  woods  where  others  have  common,  one 
quarter  to  be  inclofed,   35  H.  8.  c.  17.    /  7. 

After  two  years  owners  may  put  colts  and  calves  into 
inclofed  woods,  35  H.  8.  c.  17.  /  20. 

Penalties  of  exporting  wood  without  licence,  i  Js"  2 
P.  tsf  M.  c.  5. 

Timber  trees  (hall  not  be  coaleJ  for  iron  works, 
I  El.  (.  15. 

Oak» 


woo 

Oaks  to  be  Felled  in  barking  time,  5  El.  c.  3. 

Woods  to  be  inclofed  two  years  loneer,  and  farther 
directions  about  putting  in  cattle,    13  EL   c.  25.  /.  18. 

Wood  growing  williin  22  milts  of  LoncLn,  &c.  not 
to  be  coaled  for  iron  works,    23  El.   c.  5.      27  El.   c.  IQ. 

Penalties  of  Healing  wood  or  dtfl.oying  young  tiees, 
15  Car.  2.  f.  2. 

For  the  prefetvation  of  timber  in  the  forefl  of  Dean, 
20  Car.  2.  c.  3. 

Penalties  of  malicious  cutting  down  trees,  i  Geo.  i. 
c.  ^8.     6  Geo.  I.  c.  16. 

Dimage  to  be  made  good  bv  parifh,  i  Geo.  i.  c.  48. 
bG.  I.  c.  16. 

Wood,  underwood  and  coppices,  how  taxable,"  30  G. 

2.  f.  3./4. 

Colltdlor,  yc.  impowered  to  cut  down  and  fell  wood 
growing  on  wood-l.ind  aflefled,  where  no  diftrefs  is  to  be 
had,  4.  G.  3.  c.  2./  38.  See  Kimhtl,  JZUt^. 

iililllOOlI^rO^tl,  Some  quantity  of  cats  or  other  grain, 
paid  by  cuftom.iry  tenants  to  the  lord,  for  liberty  10  pick 
up  dead  or  broken  wood.      Couicll,   edit.  1727. 

^iCTOOII^gClD,  (Woodgeldnm)  Seems  to  be  the  gathering 
or  carting  of  wood  within  the  foreft,  or  money  paid  for 
the  fame  to  the  foretters  ;  and  the  immunity  from  this  by 
the  King's  grant  is  by  CromptoncMiA  tvoodgeld,  fol.  157. 
Co.  on  Litt.  fol.  233i  fays,  it  fi^nifies  to  be  free  from  pay- 
ment of  money,  fur  taking  wood  in  aay  foreft.  Cowell, 
edit.  1727. 

UlOODmCIt,  Are  thofe  in  the  foreft  that  have  charge 
efpecially  to  look  to  the  King's  wood.  Cromp.  fur.  fol, 
146. 

tl2S[OCtllltOt0,  Is  the  old  name  of  that  court  of  the  fo- 
reft, which  is  now,  fince  the  ftatute  of  Charts  de  Forejla, 
called  the  Court  of  attachments,  and  by  that  ftatuie  is  held 
every  forty  days,  but  was  wont  to  be  held  at  the  will  of 
the  chief  officers  of  the  foreft,  without  any  certain  time. 
See  Manwood's  Foreft  Law,  cap.  22.  fol.  207. 

tlJS^OODpIC.VfOUf t,  Is  a  court  held  twice  in  the  year  in 
the  foreft  of  Clun  in  Com.  SaLp,  for  determining  all  mat- 
ters of  jfW  and  agiftmerht  there,  and  perhaps  was  anci- 
ently 'he  fame  with  ivoodmote-court.  Covuellyedit.  1727. 

MlOOBlUarD,  (woodtvardus)  Is  an  officer  of  the  foreft, 
whofe  fan£fion  you  may  underftand  by  his  oath  fet  down 
in  Cromp.  fur.  fol.  201.  Woodwards  may  not  walk 
with  bow  and  Qiafts,  but  with  foreft  bills,  Manwood, 
fart  I.  png.  189. 

Ml0ODftork,  Wool  and  yarn  may  be  fold  in  Wcodjlock 
on  market  and  fair  days,   18  Eli%.  c.  21.     See  SpafltlO- 

Q?300r  Maletoute  of  wool  releafed,   25  Ed.  i.  c.  7. 
TSothing  fhall  be  taken  in  the  name  of  maletoute  of  a 
fack  of  wool,     St.  detail,  non  conced.     34  Ed.  i.Jl.  4. 

Exportation  of  wool  prohibited,  11  Ed,  3.  c.  i.  By 
Englijhmen  felony,  27  Ed.  ^.Ji.  2.  c.  3.  c.  7.  f.  12.  31 
£^.  3./?.  i.f.  9.     38  £^.  3./.  4.f-  6. 

Cuftom  on  wool  limited,    14  Ed.  3.7?.  3. 

The  price  of  wool  ftiall  be  free,   18  Ed.  3.  /?.  2.  c.  3. 

The  feller  not  bound  to  warrant  the  packing,  unlefs 
by  deed,  28  Ed.  3.  r.  13. 

The  packing  not  to  be  warranted,   13  i?.  2.Ji.  i.  c.  9. 

Weight  of  wo: d,   IT,  Ed.  2- ft-  ^-c-  2. 

What  refufe  may  be  made  of  wool,  31  Ed,  l-Ji.  i. 
<r.  8.      13  R.  2.7?.  I.  c.  9. 

Subfidy  (hall  not  be  paid  for  the  package,  34  Ed.  3. 
c.  19. 

Licence  to  denizens  to  export  woo!,   34  Ed.  3.  f.  21. 

Nothing  (hall  be  demanded  but  the  ancient  cuftom, 
and  no  fubfidy  fhall  be  fet  on  wool  without  allent  of  par- 
liament, 36  Ed.  3.  c.  II, 

The  forfeiture  of  lands  and  goods  on  denizens  expor- 
ting wool  difcharged,  46  Ed.  3. 

Regraiing  of  wool  prohibited,  14  R.  2.  c,  4.  22  H. 
8.  c.  1,     37//.  8,  f.  15.     ii:S  b  Ed.b.c.-j. 

None  {hall  buy  woollen  yarn  but  to  make  cloth,  8  H. 
6.  c.  5. 

Wool  for  exportativin  (hall  be  duly  packed,  §  H.  6, 
c.  22.     \  R.  3.  c.  8./  14. 
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Tiirums  and  woollen  yarn  not  to  be  exported.  8  H.  .6. 
c.  23. 

Exportation  of  wool  to  the  north  ofTeefe,  iiff.  prohi- 
bited, 3  Ed.  4.  f.  r. 

From  what  places  wool  may  be  exported  to  Calais, 
4  Ed.  4.  c.  2,  3. 

Contradting  for  wool  before  it  is  fliorn,  rcftrained, 
4  Ed.  4.  c.  4.     4  H.  7.  e.  1 1. 

To  be  carried  only  to  Calais,  12  Ed.  4.  c.  5.  14  Ed. 
4.  c.  4. 

Exportation  of  cloth  unfliorn,  permitted,  5  H.  8.  e.  3. 

Revocation  of  letters  patent  made  to  the  citizens  of 
Tori  for  (hipping  wool,  2t  H.  8.  c.  17. 

Againft  deceits  in  winding  and  packing  wool,  23  H.  8. 
c.  17.  made  perpetual,   I'^El.  c.  25. 

Inhabitants  of  Halifax  permitted  to  buy  wool  and  fell 
it  again,   2  if?  3  P.  iff  ylf  f.  13. 

Wool  and  yarn  may  be  freely  bought  and  fold  in  the 
market  and  fairs  at  New  Wotdjiock,    18  El.  c,  2i. 

Wool-cards  not  to  be  imported,  39  El.  c.  14./  2. 

Penalties  of  whipping,  i^c.  on  artificers  imbeziling 
wool  or  yarn,  7  fac.  i.  c.-j.      i  Ann.  ft.  2.  c.  18. 

Offenders  not  making  fatisfaftion  to  be  fet  in  the  ftocks, 
7  fac.  I.  c.  1 .  f.  2. 

Exportation  of  (heep,  wool,  woolfells,  fuller's  earth, 
and  fcouring  earth  prohibited,  12  Car.  2.  c.  32.  made 
felony,   13  is?  14  Car.  2.  f,  18.     ■]  ^  %  W,  3.  c.  28. 

9  y  \oJv.  3.  c.  40. 

Penalty  on  owners  of  (hips  knowing  offences,  12  Car. 
2.  c.  32./  3. 

Ships  of  aliens  importing   prohibited    wool  forfeited, 

12  Car.  2.  c.  32.  f.  9, 

Not  to  extend  to  woo!  exported  from  Southampton  to 
Jerfey,  Guernfey,  &c.    12  Car.  2.  c.  32./  13,  14. 

The  preffing  of  wool  in  package,  or  laying  it  near  the 
(hore,  prohibited,   I  j  y  14  Car.  2.  c.  18.  f.  17. 

Wool  not  to  be  carried  in  the  night,  13  tf  14  Car,  2 
f.  18./9. 

Foteign  wool- cards  or  card- wire  not  to  be  imported, 

13  y  14  Car,  2.  c.  2.f  19. 

For  buying  woollen,   18  Car.  2.  c.  4. 

No  corps  to  be  buried  but  in  woollen,  and  affidavit  to 
be  made,   30  Car.  2.  c.  3.     32  Car.  2.  c.  i. 

Direflions  for  the  entering  and  regiftring  of  wool  that  is 
removed,  i  W,  ^  M.  c.  32.  7  (s"  8  ff^,  3.  c.  28,  9  y 
10  rK  3.  c.  40.  f  2- 

Qi^iantity  of  wool  that  may  be  tranfported  to  Guernfey, 
Jerfey,  &c.    I  W.  ^  M.Jh  1.  c.  32./  14. 

Ships  exporting  wool  forfeited  with  treble  value,  i^c. 
7  £3'8^.  3.  f.  28./  8. 

Ships  to  cruize  to  prevent  exportation,  "j  bf  8  IV.  3, 

C.  28.  f.    14.       lots'   II   C.   10.  f.    16.       5  G.  2.  C,  21. 

Irijh  wool  not  to  be  imported  at  Exeter,  4  (S*  5  l-V  i^ 
M.  c,  24.  /  10. 

Diredions  for  buying  and  felling  wool  in  Kent  and  Suf. 
fex,  9  y  10  ^^.  3.  c.  40./  4. 

Wool  and  woollen  manufaflures  fhall  not  be  exported 
from  Ireland  to  any  place  but  England,  10  (J  11  fV.  3.. 
c.  10. 

Ship  importing  contrary  to  the  afl  forfeited,  lo  tf  11 
IV.  3.  c.  10.  f.  2. 

The  ports  \n  Ireland  and  England  for  (hipping  and  land- 
ing wool,  10  i^  II  fV.  3.  c.  10.  f.  10.  4  ^nn.  f.  7.  12 
Geo.  2.  c,  21.  f  5.  25  G.  2.  c.  14.  /  19.  26  G.  2. 
C.8. 

Penalty  on  commanders  of  (hips  conniving  at  exporta- 
tion of  wool.      10  ^  1 1  ^  3.  f.- 10./  18. 

No  wool  or  woollen  manufa<3ureof  theP/a«/a//o«j  (hall 
be  exported,  lo^  11  fV.  3.  c,  10.  f.  19.  not  to  extend 
to  gunners  ftote':,  isfc,   11  fa"  12  ^.  3.  f,  13./  9. 

Regulations  of  the  penalties  of  exporting  IriJh  wool, 
3G.  I.  c.  21.  f  4. 

Exporters  of  wool  not  paying  the  penalty,  may  be 
tranfported,  4  G.  i.  c.  Ji.f.b. 

Returning,  felony,  without  clergy,  4  Geo.  i,  c.  11. 
/.6. 

Provifions  againft  exporting  wool,  extended  to  wool- 
fells,  fullers  earth,  Ifc.  5  G.  i.  c.  11.  f  14, 
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Wool  latd  near  the  (hore  in  Ireland,  forfeited,  5  (j.  i' 

>,   11./  21. 

Length  of  warping  bars  and  trums,   13  G.  i,  c.  23. 

/   I- 

Tenters  to  be  meafjfd  and  iiifpefted,   13  G.  i.  c.  23. 

/.    10. 

Sixteen  ounces  to  the  pound  of  wool,  13  G.  i.  c.  23. 
f.  2. 

Ships  to  cruize  round  Great  Britain  and  Ireland,  to 
prevent  the.  unlawful  exportation  of  woollen  manufac- 
tures, 5  G.  2.  c.  21. 

The  duties  on  Irijh  woollen  yarn  imported,  taken  off, 
12G.  2.  f.  21. 

Wool  to  be  carried  only  in  Briti/h  or  IriJh  (hips,  12 
G.  2.  c.  2t./.  6, 

Siiips  how  to  be  qual.fied  for  loading  wool,  12  G.  2. 
c.  21./  7. 

Exporting  wool,  Wc.  contrary  to  the  regulations,  for- 
feiture ot  the  (hip,  iSc.   12G.  2.  <:.  21./.  II. 

Oppofing  officers  feifing  wool,  ^c.  felony,  12  G.  2. 
c.  21./.  26. 

Penalty  of  offering  to  bribe  an  officer,  12  G.  2.  f.  21. 

/  25. 

Penalty  on  infuring  the  exportation  of  wool,  1 2  Geo. 
2.  c.  11.  f.  29. 

Juftices  may  make  fearch  for  cloth  flolen  off  tenters, 
cr  wool,  &c.  left  to  dry,    15  G.  2.  c.  27. 

Wool  from  Ireland  may  be  imported  into  Lancajhire, 
25  G.  2.  f.  14- 

Wool  from  Ireland  may  be  imported  into  Yarmouth, 
25  G.  2.  c.  ig. 

Wool,  Off.  may  be  imported  from  Ireland  into  Ex- 
eter, 26  G.  2.  c.  8. 

PermilTion  to  export  wool,  (^c.  from  any  part  of  Ire- 
land to  any  part  of  England,  26  G.  2.  <r.  1 1. 

Penalty  of  paying  workmen  otherwife  than  in  money, 
29  G.  2.   f.  33.  /  3-     30  G.  2.   <:.  12.     See  2D?apcrp, 

iFelonp,  spamtfartutcs,  OTooIIcn  ^anufattures. 

tlSlool^rombcr?  aim  SSUcaDec?,  See  iSDjaperp, 
tEElool. 

t25lOOT#ti^i\)ersf,  mentioned   in  flat.  2  W  3  P.  £5f  J/. 

ca;>.  13.  Are  fuch  as  buy  wool  abroad  in  the  country  of 
the  (hcep  owners,  and  carry  it  on  horfeback  to  the 
clothiers,  or  to  market- towns  to  fell  again.  Cowell, 
edit.  1727. 

MooIfci'l)CfoD.    See  Molfcfijcau. 

tSH00l#kCp,  Its  ground,  wharf  and  key,  in  the  parifli 
of  All- faints.  Barking,  in  London,  vefted  in  truftees  for 
his  Majefty,  his  heirs  and  fucceffors,  i:fc.  8  G.  1.  c  31. 

ttSSooIlcn  SpattUfaCtureS,  Combination  of  weavers, 
wool-combers,  i^c.  prohibited,  12  G.  i.  c.  34.  29  G. 
2.  c.  33. 

Extended  to  combers  of  Jerfey  wool,  frame-work- 
knitters  and  (locking-makers,  12  G.  i.  c.  34./  8.  and 
to  other  manufadures,    by  22  G.  2.  c.  27./  2. 

Regulations  for  the  payment  of  wages,  13  G.  i.e.  25. 
J..^,  9.     29  G.  2.  c.  23.     30  G.  2.  f.  12. 

Punifhmentof  endgatherers,   13  G.  i.  c.  23./  8. 

Having  in  cuftody  cloth  ftolen  from  the  rack,  or 
wool  left  to  dry,  fitft  offence  treble  value,  third  tranf- 
portation,   15  G.  2.  c.  27. 

©ElOOl^ftaplC,  mentioned  \njiat.  51  H.  Z-Jiat.  5.  is. 
That  city  or  town  where  wool  was  fold.     See  ^taplC. 

JlSliOOllUicIj.     See  CljUtcljCiEf. 

®IilOOl#tBinDeC$,  Are  fuch  as  wind  up  every  fleece  of 
wool,  that  is  to  be  pack'd  and  fold  by  weight,  into  a  kind 
of  bundle,  after  it  is  cleanfed  in  fuch  manner  as  it  ought 
to  be  by  the  ftatute,  and  to  avoid  fuch  deceit  as  the 
owners  were  wont  to  ufe  by  thrufting  in  l»cks  of  refufe 
ijuooU  and  other  drofs,  to  gain  weight.  They  are  fworn 
to  perform  that  office  truly  between  the  owner  and  the 
merchant.  See  the  flat.  8  H.  6.  c.  22,  23  Hen.  8. 
cap.  17.  and  18  £/iz.  25. 

MlO?cettcr,  The  workhoufe  there  eftablifhed,  3  G. 
2.  e.  23.  4  G.  2.  c.  25.  Corporation  eftablifhed  for 
relief  of  poor,  2  Ann.  c.  8.  Hop-market  for  the  benefit 
of  the  poor,   4  G.  2.  c.  25. 

MlO^fteUS,  Single  worfteds  may  be  exported  to  any 
^lace,  without  paying  the  duties  of  C«/(«;V,  17  iJ,  a.  c.  3. 
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Powers  given  to  the  wardens  of  ihe  worfled  weavers  in 
Norwich  and  ISorfolh,  20  H.  6.  c.  10.  23  H.  6.  c.  j. 
7  Ed.  4_  f.  r.  w  H.  7.  c.  1 1.  19  H.  7.  c.  17.  i4(5f 
IS  H.  8.  c.  3.  21  H.  8.  e.  21.  26  H.  8.  c.  16.  r 
£•(/.  6.  <:.  6, 

Makers  may  take  apprentices,  14  b"  15  H.  8.  c.  3. 
/S. 

For  avoiding  decei's  in  worfled?,  5  H.  8.  c.  4. 

Exportation  of  Norfolk  wool  and  yarn  fit  for  vvorfleds, 
prohibited,  6  H.  8.  c.  12.     33  H.  8.  f.  16. 

They  who  dry  worfted  fliall  not  calendar  them,  25  H. 
8.  f.  5. 

For  the  making  of  ruffels  and  fuflians  of  Napleif  in 
Norwich,    1  &  2  P.  &  M.  c.  14. 

A'luft  ferve  apprenticefhip,  and  how  many  apprentices 
may  be  taken,  i  &  2  P.  ^  M.  f.  14. _/'  5.  13  b'  14 
Car.  2.  c.  5./  15,  18. 

For  regulating  the  making  of  fluffs  in  Norivich  and 
Norfolk,   13  y  14  Car,  2./  5.     See  SDjapft}),  Mooi, 

StilO^OS)  which  may  betaken  or  interpreted  by  law  in 
a  general  or  common  fenfe,  ought  not  to  receive  a  flrained 
or  unufual  conftru£lion  :  And  ambiguous  words  are  to  be 
conftrued  fo  as  to  make  them  iland  with  law  and  equity  ; 
and  not  to  be  wrefled  to  do  wrong.  A  latin  word  in 
pleading,  which  fignified  divers  things,  was  well  ufed  to 
exprefs  that  thing  intended  to  be  expreffed  by  it:  Uncer- 
tain words  in  a  declaration,  are  made  good  and  certaiii 
by  a  plea  in  bar,  where  notice  is  taken  of  the  meaning  of 
them,  and  words  which  are  in  themfelves  uncertain, 
may  be  made  certain  by  fubfequent  or  following  words. 
The  different  placing  of  the  Came  words  may  caufe  them 
to  have  a  different  fenfe  and  conftruflion :  A  word  which 
is  written  fhort  cr  abbreviated,  is  not  good  without  a 
dafh  to  diftinguifh  it :  And  fenfelefs  words  are  void  and 
idle;  though  they  (hall  not  hurt  where  it  is  good  without 
them.  Nor  fliall  words  in  deeds  that  are  needlefs,  im- 
peach a  claufe  certain  and  perfeft  without  fuch  words. 
2  Lill.  711,  712,  713,714.  Hob.  313.  See  ib  Fin. 
Abr.  p.  199. 

SSlO^tS  CCfantatO^p,  Calling  a  juftice  of  peace  rogue, 
i^c.  indictable.     Stran.  420. 

Words  of  a  juftice  not  fpoke  to  him,  not  indiilable. 
Stran.  1 157. 

Words  of  a  magiftrate  where  aftionable.  Stran.  617. 

He  is  a  rogue  of  a  juftice  of  peace,  adlionable.  Stran, 
1168. 

Thief  of  every  thing  aflionable.     Stran.  142. 

You  are  a  rogue,  and  compounded,  &c.  of  a  tradef- 
man,  aiSionable.     Stran.  762. 

You  did  fliut  up  my  fifter  and  murder  her,  aSionable. 
Stran.  1 1 30. 

Of  an  aticrney,  he  is  a  rogue,  i^fc.  he  is  no  attorney, 
a£lionab!e.     Stran.  1138. 

Cheating  rogue,   not  aflionable.     Stran,  6c)6. 

He  has  received  forty  days  wages  for  work  that  might 
have  been  done  in  ten  days,  and  is  a  rogue  for  his  pains, 
of  a  carpenter,   not  aftionable.     Stran.  797. 

You  cheated  J.  S.  and  flood  bawd  to  your  daughter,- 
l^c.  not  adlionable,     Stran.  1169. 

Not  adlionable  to  to  fay  A.  had  the  pox.  Stran.  1189. 

Rogue  not  adlionable.     Stran.  304. 

Where  words  are  not  adlionable  of  themfelves,  in  an 
aflion  of  confequential  damages  the  plaintiff  may  give 
evidence  of  particular  damages.     Stran.  666. 

Where  words  are  of  themfelves  ailionable,  fmall  fpc- 
cial  damages  will  not  carry  full  cofls.     Stran.  936. 

What  not  a  fpiritual  defamation.     Stran.  946. 

Words  tantamount  to  whore  are  within  the  cuftom  of 
London.     Stran.  471,  545. 

Strumpet   tantamount   to  whore   in   London.     Stran. 

SSS- 

The  truth  of  words  cannot  be  given  in  evidence  on 
not  guilty.     Stran.  1200. 

See  Siaion,  3Libel,  S>Ian5ec,  ^ratmalitm  ^agua«s 
turn. 

ffilO^WjOttCfS,  The  moll  confiderable  workhoufe  in 
the  City  oi  London,  is  that  in  Bifhopfgate  Jlreet  ;  wherein 
fome  hundreds  of  idle  perfens  arc  conftintiy  employed  in 
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beating  hemp,  (Jc.  and  a  great  many  poor  chilJren 
niainiaincd  and  educated.  Stat.  iT,i^  14  Car.  2.  And 
in  tlie  city  of  Briflol  a  great  workhoufe  is  erefled,  for 
the  belter  imploying:and  maintaining  tie  poor,  governed 
bv  a  corporation,  Wr.  7  £5'  8  //^.  3.  So  in  the  cities  of 
JForceJier,  Gloucejhr  and  Canterbury,  by  tlie  Statutes 
3  Ann.  13  Geo.  \.  and  i  Geo.  2,  For  parochial  work- 
houfes,  fee  -^001. 

SffilO^t,  or  OTojtl),  (from  the  Sax.  TVeorth)  A  cur- 
tilage or  country  farm.      Matt.  Weftm.  870. 

S2lOUl)iuC  of  JlauD,  Is  a  certain  quantity  of  ground, 
fo  called  in  the  manor  of  Kingjlatid  in  the  county  of 
Hereford :  And  in  fome  places  the  tenants  are  called  fVor- 
thies.  Confuetud.  Maner.  de  liadenham  in  Com.  Bucks. 
18  Ed.  3. 

HMXttk,  (IFrcccum  maris,)  Is,  where  a  (hip  is  perifhed 
on  the  fea,  and  no  man  efcapes  alive  out  of  it  :  The 
Civilians  call  it  Naufragium.  This  wreck  being  made, 
the  goods  that  were  in  the  fliip  being  brought  to  land  by 
the  waves,  belong  to  the  King  by  his  prerogative,  or 
fuch  other  perfon  to  whom  the  King  hath  granted  wreck. 
Bjt  if  a  man  or  a  dog,  or  a  cat  efcape  alive,  fo  that  the 
party  to  whom  the  goods  belong,  come  within  a  year  and 
a  day,  and  prove  the  goods  to  be  his,  he  fliall  have  them 
again  by  the  provifion  of  the  ilatute  of  We/lm.  I.  c.  4. 
and  ij  E.  2.  c.  II.  Co.  Vol.  6.  fol.  106.  Brailon,  lib.  1. 
c.  5.  AW.  7.  This  in  the  Grand  Cujlumary  of  Nor- 
mandy, c.  17.  is  called  Varech,  and  latined  Verifcum,  and 
in  fome  ancient  charters  it  is  written  Seupwerpe,  quafi 
Sea  up-iuerpe,  that  is,  ejejfum  maris,  from  Up-werpen, 
ejicere.  By  which,  and  other  antiquities,  it  appears  that 
wreck  did  not  only  comprehend  goods  tliat  came  from  a 
perishing  (hip,  but  whatever  elfe  the  fea  did  ca(t  up  upon 
the  land,  were  it  precious  (tones,  fifhes,  or  the  like, 
as  appears  by  the  ftaiute  made  17  E.  2.  c.  11.  called 
Statutum  Prarogativee  Regis;  Ssezl/i/i.  167.  Cowell, 
edit.    1727. 

Stat.  IVeJlm.  r.  3  Ed.  i.  c.  4.  "  Concerning  wrecks 
cf  the  Tea,  it  is  agreed,  that  where  a  man,  a  dog,  or  a 
cat,  efcape  quick  out  of  a  (hip,  that  fuch  (hip,  nor  barge, 
nor  any  thing  within  them,  (hall  be  adjudged  a  wreck ; 
but  the  goods  fliall  be  faved  and  kept  by  view  of  the 
fhciifF,  coroner,  or  the  King's  bailiff,  and  delivered  into 
the  hands  of  fuch  as  are  of  the  town,  where  the  goods 
were  found  ;  fo  that  if  any  fue  for  thofe  goods,  and  after 
prove  that  they  were  bis,  or  perifhed  in  his  keeping 
within  a  year  and  a  day,  they  (hall  be  reftored  to  them 
without  delay  ;  and  if  not,  they  (hall  remain  to  the  King, 
and  be  feifed  by  the  (heriff''s  coroners,  and  bailifFs,  and 
(hall  be  delivered  to  them  of  the  town  which  (hall  anfwer 
before  the  juftices  of  the  wreck  belonging  to  the  King. 
And  where  wreck  belongeth  to  another  than  to  the  King, 
he  (hall  have  it  in  like  manner ;  and  he  that  otherwife 
doth,  and  thereof  be  attainted,  (hall  be  awarded  to  pri- 
Jon,  and  make  fine  at  the  King's  will,  and  (hall  yield 
damages  alfo.  And  if  a  bailiff  do  it,  and  it  be  difal- 
lowed  by  the  lord,  and  the  lord  will  not  pretend  any 
title  thereunto,  the  bailiff  (hall  anfwer,  if  he  have  where- 
of; and  if  he  have  not  whereof,  the  lord  (hall  dehver 
his  bailiff's    body  to  the  King." 

Many  have  doubted  what  the  Common  law  was  before 
the  making  of  this  ftatute;  and  fome  have  holden  that 
the  Common  law  was,  that  the  goods  wrecked  upon 
the  fea  were  forfeited  to  the  King,  and  that  they  be  for- 
feited alfo  fince  the  ftatute,  unlefs  they  be  faved  by  fol- 
lowing this  ftatute.  To  this  I  anfwer  y/hh  Macroiius, 
Multa  ignoramus,  qua  nobis  non  laterent,  fi  veterum  leifio 
nobis  ejet  familiaris  ;  for  Bra^on,  who  wrote  before  this 
(t;itute,  proves,  that  this  aft  is  but  a  declaration  of  the 
Common  law,  2  /«/?.  i66.  cites  Bra£f.  lib.  3.  fo.  120, 
Brit.  ft.  7,  26,  15.  Flet.  lib.  I.  c.  41.  and  2  In/l. 
167.   cit€s  Mlrr.  c.  i.  /  13.  and  c.  3.  /.  de  wrecks. 

fVhere  a  man,  a  dog,  or  a  cat]  Albeit  the  Mirror  wrote 
after  this  ftatute,  yet  he  wrote  of  the  ancient  laws  be- 
fore the  fame,  and  is  more  large  than  the  words  of  the 
aft ;  for  therein  is  named  only  of  a  man,  a  dog,  and  a 
cat,  that  efcapes  alive  ;  and  this  author  fpeaks  generally 
of  any  beaft,  hawk,  or  other  living  thing;  fo  as  he  pur- 
fues  not  this  aft,  but  treats  of  the  Common  law.    2  Injl. 
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167.  5  kep.  107.  A.  S.  P.  in  Sir  H.  Coijiabie'^  tfafrf, 
A'.id  this  ftatute  being  but  declaratory  of  ti.e  Comni;in 
law,  thefe  three  iiiftances  are  put  but  for  examples  ;  for 
bifides  thefe  two  kinds  of  beafts,  all  other  hearts,  fowls, 
b  rds,  hawks,  and  other  living  things  are  underftDod, 
whereby  the  owner,  (hip,  or  property  of  the  soods  may 
be  known.  And  Brailon  yet  goes  iatiher,  ft  certa  fig.:f 
appofita  fuerint  mercibus,  i^  aliis  rebus,  13 c.  ilnjl.  167, 
16S. 

Altho'  this  ftatute  fpeaks  only  of  a  wreck,  vet  it  ex- 
tends to  Flotfam,   Jelfam,  and  Ligan.      2  Injl.  167. 

The  caufe  wherefore  originally  wreck  was  given  to  the 
crown,  ftood  upon  two  main  maxims  of  the  Common 
law  ;  ift.  That  the  property  of  all  goods  whjt(oevef 
muft  be  in  fome  perfon.  2dly,  That  fuch  goods  as  no 
fubjeft  can  claim  any  property  in,  do  belong  to  the  King 
by  his  prerogative,  as  treafu re- trove,  ftrays,  wreck  of  the 
fea,  and  others  ;  becaufe  of  ancient  time,  when  the  art 
of  navigation  was  not  fo  perfeft,  nor  trade  of  merchan- 
dize grown  to  fuch  perfeftion  as  now  it  is,  it  was  a 
matter  of  great  difficulty  to  be  proved  in  wliom  the  pro- 
perty of  goods  wrecked  at  fea  was.  Others  have  yielded 
another  reafon,  that  the  King,  by  old  cuftom  of  the 
realm,  as  lord  of  the  narrow  fea,  is  bound  to  fcour  the 
fea  of  the  pirates,  and  petty  robbers  of  the  fea;  and  fo 
it  is  read  of  that  noble  King  Edgar,  that  he  would 
twice  in  the  year  fcour  the  fea  of  fuch  pirates,  i^c. 
I  and  becaufe  that  could  not  be  done  without  great  charge, 
the  law  gave  unto  him  fuch  goodii,  as  be  wrecked  upon 
I  the  fea,  towards  the  charge.     2  In/i.  167. 

If  a  (hip  be  ready  to  perifh,  and  all  the  men  therein, 
I  for  fafeguard  of  their  lives,  leave  the  (hip  ;  and  after 
the  forfaken  (hip  peri(hes,  if  any  of  the  men  be  faved, 
and  come  to  land,  the  goods  are  not  loft.      2  Inji.  167. 

If  a  (hip  on  the  fea  is  purfued  with  enemies,  and  the 
men  for  fafeguard  of  their  lives  forfake  the  (hip,  and  the 
enemies  take  the  (hip,  and  fpoil  her  of  her  goods  and 
tackle,  and  turn  her  into  fea;  by  the  weather  (he  is  caft 
on  land,  where  her  men  arrived  ;  it  was  refolved  by  all 
the  judges  of  England,  that  the  (hip  was  no  wreck,  nor 
loft.      2  InJ}.  167.  cites  5  R.  2.   Fijhlake's  cafe. 

But  the  goods  /hall  be  faved]  Yet  if  the  goods  be  bona 
peritura,  the  (heriff  may  fell  fuch  goods  within  the  year 
left  they  (hould  peri(h,  and  nothing  be  made  of  them  j 
and  therefore  for  necelTity  (which  is  excepted  out  of  law) 
the  fale'  in  that  cafe  is  good  within  the  year.  2  Injt. 
i68. 

So  that  if  any  fue  for  thofe  goods]  Where  goods  are 
taken  as  wreck,  he  who  was  the  owner  ought  to  make 
proof  of  the  property  within  the  year  and  day  after  the 
taking,  and  otherwife  he  (hall  not  re-have  them  ;  per 
Nottingham.     Br.  Wreck,   pi.  2.   cites  35  H.  6.  27. 

Yet  if  the  owner  dies  within  the  year,  his  executors 
or  adminiftrators  may  make  proof,  for  thit  this  aft  is 
but  a  declaration  of  the  Common  law.     2  /«/?.  168. 

Within  a  year  and  a  day]  This  year  and  day  fliall  be 
accounted  from  the  feifure  made  as  wreck,  for  that  is  the 
thing  whereof  the  owner  may  take  the  beft  notice.  2 
Itijl.  168,  5  Rep.  107.  b.  S.  P.  in  Sir  H.  Conjlable'% 
cafe;  for  tho'  the  property  is  in  law  vefted  in  the  lord 
before  feifure,  yet  till  the  lord  does,feife  and  takes  it 
into  his  aftual  poft'eftions  it  is  not  notorious  who  the  per- 
fon is  that  claims  the  wreck,  nor  to  whom  the  owner 
muft  refort  to  make  his  claim,  and  to  (hew  his  proofs. 

But  if  the  King's  goods  be  wrecked  and  caft  upon 
ground  where  a  fubjeft  has  wreck  of  the  fea,  who  feifes 
the  fame,  the  King  may  make  his  proofs  at  any  time 
when  he  will,  and  is  not  confined  to  a  year  and  a  day, 
as  the  fubjeft  is.  2  Inf},  168.  S.  P.  for  Nullum  Temput 
occurrit  Regi.    Br,  Wreck,    pi,  2.  cites  35  H.  6.  27. 

Now  if  the  goods  or  merchandize  fo  caft  upon  the 
land  be  not  feifed,  as  is  aforefaid,  but  taken  away  by 
certain  wrong-doers  not  known,  the  party  may  have  a 
commifTion  of  Oyer  and  Terminer  to  inquire  of  them  that 
did  the  trefpafs,  and  to  hear  and  determine  the  fame,  and 
to  make  reftitution  to  the  party,  2  InJi.  168.  S.  P. 
and  a  writ  to  the  (herilf  to  return  the  probos  i^  legalet 
homines.  F.  N.  B.  112.  (C)  5  Rep,  107.  b.  108.  a. 
In  Sir  H,  Cenflablt'i  cafe.    If  the  wieck  belongs  to  the 

King 
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King  the  party  may  liave  fuch  a  ccinimilTion,  for  no 
proof  is  allowable  by  law  but  tlie  verdidt  of  i2  men  ; 
and  if  the  wreck  belong  to  another  than  to  the  King, 
then  if  the  owner  cannot  fatisfy  him  who  claims  them 
as  wreck  by  his  mark  or  cccket,  or  the  book  of  cuf- 
toms,  or  the  teftimony  of  honeft  men,  then  the  owner 
may  have  fuch  commillion,  or  he  may  bring  his  aftion 
at  Common  law,  and  prove  it  by  verdidl  of  a  jury  ;  and 
if  the  commiffion  be  awarded,  or  the  aftion  be  com- 
menced witliin  the  year  and  day,  tho'  the  verdicl  be 
given  for  him  after  the  year,  it  is  fufficient. 

And  if  not,  they  /hall  remain']  That  is,  it  fhall  not  be 
tried  in  the  admiral  court,  but  before  tiie  King's  juftices 
at  the  Common  law,  becaufe  the  wreck  is  over  calt  upon 
the  land.     2  Injl.  168. 

To  another  than  to  the  king]  Wreck  may  belong  to  the 
fubjedt  either  by  grant  from  the  Kins,  or  prefcription. 
2  Inji.  168. 

Of  ancient  time  wreck  of  the  fea  and  oilier  cafualties, 
as  treafure-trove  in  the  land,  flrays  and  the  like,  were 
frimi  inventoris  quafi  totius  populi,  fed  pojha  ad  Rtgem 
tranfata  fuerunt,  quia  non  modo  totius  populi,  Jed  Reipublica 
etiam  caput  eji  ;  but  if  treafure  be  found  in  the  fca,  the 
finder  fliall  have  it  at  this  day.      2  hjf.  168. 

And  he  that  oiheriuife  dcth^  ^c]  Which  is  to  be  un- 
derftood,  that  the  King's  juftices,  before  whom  the  party 
is  attainted,  fhall  fet  the  fine  ;  Et  non  Dominus  Rex  per 
fe  in  Camera  fua,  nee  aliter  coram  fe,  nift  per  jujiiciarios 
fuoSy  y  heec  efl  voluntai  Regis,  viz.  per  jujiiciarios  iff  legem 
fuam,  unum  ejl  dicere.     2  /'?//'.  168. 

In  an  information  for  landing  goods  without  paying  or 
agreeing  for  thecuftom;  the  defendant  pleaded  that  the 
goods  were  wreck,  and  caft  upon  the  land  ofC  who  had 
wreck  of  the  fca  appurtenant  to  his  manor  adjoining  to 
the  fea,  and  that  C.  feifed  them  and  fold  them  to  the  de- 
fendant, and  fo  juftified.  ^are  if  the  juffification  be 
good  ?  Mo.  224.  pi.  365.  Mich.  28  is  29  Eliz.  in  the 
Exchequer,  Saunders's  cafe. 

At  Common  law  all  wreck  was  wholly  the  King's,  fo 
that  they  could  not  then  be  chargeable  with  cuflom,  and 
by  Stat.  IV.  I.  c.  4.  where  wreck  belongs  to  another 
than  the  King,  he  fliall  have  it  in  like  manner,  that  is, 
as  the  King  has  his.     Vaugh,  164.  Shepherd  v.  Gofnold, 

The  words  of  the  Stat,  of  12  Car.  2.  c.  4.  of  tun- 
nage  and  poundage  granted  to  the  King,  are  of  all  mer- 
chandize, iSc.  to  be  imporied,  ijSc.  into  the  kingdom  of 
England,  ilfc.  by  way  of  merchandize  of  fuch  a  value, 
&c.  per  Vaugh.  Ch.  j.  in  delivering  the  opinion  of  the 
court,  by  thefe  words  wreck  imported,  and  not  imported 
as  merchandive,  is  not  to  pay  the  King's  fubfidy  ;  and 
judgment  accordingly.  Vaugh.  i6o,  168,  170.  Uill. 
23  y  24  Car.  2.  'C.  B.  Shepherd  v.  Gofnold  &  al'. 
AMoy  276.  (8//;  edit.)  lib.  2.  c.  5,  /  9.  fays,  that  in 
the  like  cafe  in  all  circumftances,  Hill,  6  fV.  3.  C.  B. 
between  Power  and  Sir  fPilliam  Portman,  tht  judges,  and 
more  particularly  Treiy  Ch.  J.  feemed  to  be  of  opinion 
that  goods  wrecked  or  flotfam  fhould  pay  cuffom.  Ld. 
Raym.  Rep.  388.  Mich.  10  fV.  3.  Anon,  fays,  that 
mention  being  made  that  this  point  had  been  argued  thiee 
or  four  times  in  C.  B.  in  the  cafe  of  Sir  William  Court- 
ney V.  Bower,  he  faid  that  he  would  not  have  fuftered 
more  than  one  argument  if  it  had  been  in  B.  R.  and  that 
pro  forma  tantum  j  and  that  always  fince  the  cafe  of 
Shepherd  v.  Gofnold,  Vaugh.  159.  it  had  never  been  a 
doubt,  but  that  wreck  fhould  not  pay  cuftom.  Ld. 
Raym.  Rep.  501.  S.  C.  of  Courtney  v.  Bower  having 
been  adjudged  in  C.  B.  by  3  'f.  that  no  cufloms  ought 
to  be  paid  contra  to  the  opinion  of  Treby  C.  J.  a  writ  of 
error  was  brought  in  B,  R.  and  judgment  affirmed  with- 
out other  reafon  piven  by  the  court  than  the  authority  of 
that  cafe  in  Vaugh. 

Goods  caft  into  the  fea  to  unburthen  a  (hip  in  a 
ftorm,  and  never  intended  for  merchandize,  are  wreck 
when  caft  on  the  fhore  without  any  fhipwreck.  Per 
Vaughan  Ch.  J.  Vaugh.  168.  Hill.  23  ^  24  Car.  2. 
C.  B.  in  cafe  of  Shepherd  v.  Gofnold  bS  al'. 

Derdift  goods,  viz.  deferted  by  the  owners,  and  cafl 
into  the  fea,  which  happens  upon  various  occafions,  as 
troming  Irom  infeftcd  towns  and  places,  and  kn  raar>y 
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other  refpe£ts,  will  be  wreck,  if  caft  on  (here  afterwards, 
tlio'  never  purpofed  for  merchandize;  but  goods  caft  over 
board  to  lighten  a  (hip  are  nor,  by  Braiion,  nor  from  him 
in  Sir  H.  Conjiahle's  cafe  efleemed  derelnSt  goods;  which 
is  a  qutffion  not  throu.hly  examined  ;  f:  autem  ea 
niente,  ut  nolit  ejfe  Dominus,  aliud  erit ;  per  Brait.  By 
Vaughan  Co.  J.  Vaugh.  168.  in  cafe  of  Shepherd  v. 
Gofnold  is  al' . 

In  Trover  for  an  anchor,  iSc.  a  fpecial  verdi£l  found 
that  the  plaintifF  was  pofTefTed  of  this  anchor,  iSc.  and 
that  the  manor  of  iW!  adjoins  to  the  fea,  and  that  the 
cuftom  of  the  manor  is,  that  if  any  fhip  or  boat  failing 
or  floating  on  the  fea  ftrike  upon  the  foil  of  the  faid  ma- 
nor fo  that  it  perifhes,  iho'  it  be  not  wreck,  yet  the  befi 
anchor  and  cable  belong  to  the  lord,  and  that  the  fhip  to 
which  this  anchor,  iSc.  belonged  ftruck  upon  the  foil  of 
the  manor,  tsf  adtunc  iS  ibidem  periit,  but  that  the  men 
in  it  were  faved,  and  that  the  defendant  feifed  the  anchor 
and  cable  to  the  ufe  of  the  lord  ;  adjudged  that  this  cuf- 
tom is  void,  [it  being]  without  any  confideration.  The 
reporter  fays.  Note,  no  cuftom  of  falvage  is  found.  3 
Lev.  85.  Hill.  34  Car.  2.  C.  B.  Geere  v.  Burkenjhain. 
But  where  an  aftion  was  brought  upon  a  like  cuftom, 
the  defendant  fet  forth,  that  the  lords  of  the  manor  have 
ufed,  in  cafe  of  wreck  of  any  fhip  caft  upon  the  manor 
there  inter  fiu>:u7n  iS  refiuxuni  maris,  to  take  care  of  the 
fick  and  wounded,  and  of  burial  of  the  dead,  and  to 
preferve  the  goods  caft  there,  for  the  ufe  of  the  proprie- 
tors, and  in  confideration  thereof  to  have  the  beft  an- 
chor and  cable  of  the  fhip  fo  caft  there,  and  that  fhip 
being  wrecked  and  caft  upon  the  manor,  the  defendant 
as  feivant  to  the  lord  took  the  anchor  and  cable  in  the 
declaration  mentioned;  tho'  it  was  objedled,  that  this  is 
no  more  than  common  charity  obliges  the  lord  to  do,  yet 
Powel  and  Rootfby,  the  only  juftices  then  in  court,  were 
of  opinion  that  fuch  cuftom  is  not  unreafonable,  it  being 
for  incouragement  and  fafety  of  navigation  ;  fed  adjout' 
natur.  But  afterwards  it  was  adjudged  for  the  defen- 
dant. 3  Lev.  307.  i'nn.  3  IF.  &  M.  in  C.  B.  Simp- 
fon  V.  Bithwood. 

Wreck  may  be  claimed  by  prefcription,  and  may 
belong  to  the  lord  high  admiral  by  prefcription,  for  it  ii 
an  ancient  office,  time  whereof,  iSc.  per  Holt  Ch.  J. 
and  faid  he  made  no  doubt  but  wreck  belonged  to  the 
admiral  about  the  cinque  ports,  and  fuch  places  where  he 
was  moft  converfant  in  ancient  time.  12  Mod.  260. 
Hill.  II  fV.  3.  in  the  cafe  of  fViggan  and  Branthwaite. 
If  a  man,  either  by  grant  or  prefcription,  has  right  to 
a  wreck  thrown  upon  another  man's  land,  of  necefTary 
confequence  he  has  a  right  to  a  way  over  the  fame  land 
to  take  it.  And  the  very  polleflion  of  the  wreck  is  in 
him  that  has  fuch  right,  before  any  feifure.  Originally 
all  wrecks  were  in  the  crown,  and  the  King  has  a  right 
to  a  way  over  any  man's  ground  for  his  wreck,  and  the 
fame  privilege  goes  to  the  grantee  thereof;  per  Cur.  6  Mod, 
149.     Pafh.   3  Ann.    B.  R.  Anon.' 

It  feems  that  the  taking  of  wreck  before  feifure  can 
not  be  felony,  becaufe  no  one  has  property  of  the  goods 
at  the  time  of  the  taking.  Hawk.  PL  C.  93.  c.  33. 
f.  24.   fays  it  feems  agreed. 

Wreck  to  be  valued  and  delivered  to  the  towns, 
4  Ed.  I.  J}.  2. 

The  King's  prerogative  in  wreck,  whales  and  ftur- 
geons,    Prarog.  Reg.     17  Ed.  2.  Ji.  1.   c,  II. 

Diredfions  tor  preferving  (hips  in  diftrefs,  12  An.  Jl.  2, 
c.  18.      26  Geo.  2.  f.  19.  f  6. 

Salvage  to  be  paid,    12  Ann.    ft.  2.   c.  18.  /  2. 
Making  holes  in  fhips  felony  without  clergy,   12  An. 
J}.  2.   c.  18.  /  5. 

Penalty   of    fraud   or   neglect   in  officers  of  cuftoms, 
12  An.  Jl.  2.  c.  iS.  f.  7. 
Stealing  goods  of  fmali  value  petit  larceny,   26  Geo.  z. 

C.    19.    /   2. 

ReWard  for  faving  any  veffel  or  goods,  26  Geo.  2. 
c.   19.  /.  5. 

Officers  of  the  cuftoms  may  raife  the  falvage  by  fale 
of  the  vcfTel  or  cargo,   26  Geo.  2.  c.  19.  f  ^. 

Piofecutions  by  clerk  of  the  peace,  26  Geo.  2.  c.  l<j. 
/.  «. 

^  Commiffioners 
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Commiflioners  of  land  tax,  deputy  flierifF  and  officers 
of  excife,  to  put  the  12  An.Ji.  2.  c.  18.  in  execution, 
26  Geo.  2.  f.  19.   /  9. 

Ttie  12  An.  not  to  afFid  the  jurifdiflion  of  the  cinque 
ports,  4  Geo.  i.  f.  12.  /  2.     26  G^u.  2.  r.  19.    /;  10. 
Aflaulting  any  perfon  in  the  falvage  of  any  veiiel  tranf- 
portation,  26  Geo.  2.  c.  19.  f.  11, 

Mli'it,  (Breve,)  Is  the  King's  precept,  wherebv  any 
thing  IS  commanded  to  be  done  touching  a  fuit  or  aiSion; 
as  the  defendant  or  tenant  to  be  fummoned,  a  diftrefs  to 
be  taicen,  a  difTeifin  to  be  redrefTed,  i^c.  and  thefe  writs 
are  diveffly  divided  in  divers  refpe^ls ;  fome  in  refpedl  of 
their  order,  or  manner  of  granting,  are  termed  original, 
and  fome  judicial.  Original  writs  are  thofe  that  are  fent 
out  for  the  fummoning  of  the  defendant  in  a  perfonal,  or 
the  tenant  in  a  real  action,  before  the  fuit  begins,  or 
rather  to  begin  the  fuit:  Thofe  are  judicial  which  are 
fent  out  by  order  of  tiie  court  where  the  caufe  depends, 
upon  occafion  after  the  fuit  begun.  Old.  Nat.  Brev. 
fol.  51,  and  147.  And  the  judicial  are  Icnown  from 
the  original  thus,  becaufe  the  Tejie  of  that  bears  the 
name  of  the  chief  juftice  of  that  court  whence  it  iflues, 
whereas  the  original  in  the  Tejle  has  the  name  of  the 
prince :  And  according  to  the  nature  of  the  aftion,  they 
are  either  perfonal  or  real :  Real  are  either  touching  the 
pojfejjion  called  writs  of  entry,  or  the  property  called  writs 
of  right.  Some  ivrits  are  at  the  fuit  of  the  party,  fome 
of  office,  fome  ordinary,  fome  of  privilege.  A  writ  of 
privilege  is  that  which  a  privileged  perfon  brings  to  the 
court  for  his  exemption,  by  reafon  of  fome  privilege. 
The  word  is  derived  from  the  Saxon,  IVritan,  fcribere  ; 
and  Skinner  tells  us  it  is  worth  obfervation,  that  we 
alone  of  all  the  German  race,  do  flill  retain  this  word, 
for  they  call  it  fchreiben,  from  the  Latin  fcribo.  Cowell, 
tdit.  1727. 

Of  writs  fome  are  original,  and  fome  are  judicial. 
And  of  original  writs  fome  are  formed  according  to  their 
cafes,  and  of  courfe,  and  granted  and  approved  by  the 
common  council  of  the  whole  kingdom,  which  cannot 
be  changed  by  any  means,  without  their  agreement  and 
confent;  and  fome  of  them  are  called  Brevia  Magijiralia, 
and  are  frequently  altered  according  to  the  variety  of 
cafes,  fafts  and  complaints,  as  adions  on  the  cafe,  which 
vary  according  to  the  variety  of  every  man's  cafe,  and 
thefe  being  not  of  courfe,  the  mailers  being  learned  men 
did  make  them  ;  and  original  writs  are  either  real,  per- 
fonal, or  mixt.     Co.  Litt.  73.  i. 

Prohibition  is  an  original  writ,  and  upon  it  B.  R.  ought 
to  grant  an  attachment ;  quod  Nota.  Br.  Prohibition, pi.  6. 
cites  38  H.  6.  14.  per  Moil. 

A.  recovers  againft  B.  in  a  praecipe  quod  reddat  by  de- 
fault; the  writ  of  difceit  in  this  cafe  is  judicial,  and  if- 
fues  out  of  the  Common  Pleas,  and  the  procefs  is  attach- 
ment and  diftrefs  infinite,  and  is  mentioned  in  the  writ ; 
and  in  this  cafe  A.  and  the  fherifF,  and  the  fummoners, 
and  veiors,  are  made  parties  by  this  writ,  that  is,  he 
who  was  (hetifF,  and  made  the  return  of  the  fummons, 
which  by  the  writ  of  difceit  is  alledged  to  be  falfe.  If 
the  prefent  (her iff  did  this  difceit,  the  writ  of  difceit 
aforefaid,  (hall,  be  direded  to  the  coroners.  Jenk,  122. 
pi.  46. 

A  Scire  facias  was  brought  to  repeal  letters  patents 
for  the  grant  of  a  fair  obtained  upon  falfe  fuggeflions. 
It  was  infifted,  that  this  being  a  judicial  writ  was  abated 
by  the  death  of  the  Queen,  and  not  aided  by  the  ftatute 
of  I  Ann.  c.  8.  But  the  attorney  general  anfwered,  that 
this  was  not  a  judicial  but  an  original  writ;  that  judicial 
Writs  are  thofe  only  that  are  founded  upon  judgment  and 
judicial  procefs ;  but  that  this  was  no  confequence  of 
any  judicial  proceeding,  or  founded  on  the  letters  patents, 
but  only  upon  the  fraud  ;  and  that  there  are  many  Scire 
facias's  in  the  Regifter  among  the  original  writs.  [The 
court  faid  nothing  to  this  matter.]  10  Mod.  258,  259, 
Mich.  I  Geo.  B.  R.  Jhe  ^een  v.  Aires. 

If  afSfe   be  Monjlraverunt  nobis,   where   it  (hould   be 

^lejlus  ejl  nobis,  or  if  it  be  ^uod  diffeifivit  eum,    where 

it  iiiould  be  Injujie  diffdftvit  eum,  or  if  it  be  ^tod  clijfei- 

Jivii  eum  of  lOO  acres  in  D.  where  it  (hould  be  De  libera 
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Tenemento  in  Z).  fuch  writs  (hall  abate  becaufe  they  do 
not  purfue  the  form  of  the  Regifter;  and  yet  the  matter 
is  fufficient,  and  all  is  of  one  efFeft,  and  yet  writ  of 
Formedon  which  makes  the  demandant  leir  to  his  father, 
and  the  father  heir  to  the  grandfather,  and  the  grandfa- 
ther heir  to  the  great  grandfather,  who  was  donee  in  tail, 
where  the  father  never  held  eftate,  fuch  writ  is  good ; 
for  every  one  is  made  heir  to  another,  therefore  is  the 
demandant  made  heir  to  him  who  was  laft  feifed,  and  fo 
well ;  and  the  diverfity  between  thofe  cafes  is,  inafmuch 
as  in  the  one  cafe  the  writ  appears  to  want  form,  and  ia 
the  other  cafe  the  writ  may  be  as  it  purports,  and  the 
default  which  does  not  appear  (hall  be  difclofed  by  excep- 
tion of  the  party,  and  therefore  in  the  one  cafe  the  writ 
(hall  abate,  and  in  the  other  not;  note  the  diverlity. 
Br.  Faux  Latin,  pi.  116.  cites  i\  H.  b.  20. 

A  writ  of  protedion  was  brought  into  court  under  the 
great  feal,^to  ftay  an  outlawry  in  AJumpfit,  quia  ipfe  (the 
defendant)  /«  guerris  nojlris  in  Flanderia  detentus  exijlit,  ijfc. 
but  exception  was  taken  to  the  writ,  becaufe  it  had  not 
the  words  (Loquela  coram  Jujliciariis  noflris  itinerrntibus) 
accordmg  to  the  Regifter.  Sed  non  allocatur  ;  for  Iters 
have  difcontinued  a  long  time;  and  it  i,  not  to  be  in- 
tended de  itineribus  circa  forejlas.  3  Lev  332  Trin 
\W.i^  M.  in  C.  B.    Barrudal  v.  Lord  'cutts'. 

The  champion's  oath  in  a  writ  of  right  altered,  St 
Weftm.    I.    3  Ed.  i.  c.  41. 

The  ftatuies  of  nift  prius  do  not  extend  to  ereater 
aflizes,  St.  Ebor.   12  Ed.  2.  J.  i.  c.  4. 

The  writ  of  entry  in  the  pojl  given,  St.  Marleb. 
52  H.  3.  r.  29. 

Entry  in  the  pojl  is  not  to  be  maintained  where   the 
writs  mentioning  the  degrees  lie,  St.  IVeJlm.  i.    -lEdi 
c.  40.  o      •    • 

The  day  of  figning  writs  to  be  entered,  5  PF.  ^  M. 
c.  21.    f.  4. 

Writs  to  be  indorfed  with  the  attorney's  name,  a  Geo  2 
c.  23.  /  22. 

Special  writs  not  to  be  ilTued  in  fmall  fuits,  5  Geo,  2 
c.  27.  /  5.    See  22  Fin.  Abr.  tit.  Writ. 

Writ  of  ^fCatanCC,  Iftlies  out  of  the  Exchequer,  to 
aiithorife  any  perfon  to  take  a  conftabie,  or  other  public 
officer  to  feize  goods  or  merchandize  prohibited  and 
uncuftomed,  tsfc.  Stat.  14  Car.  2.  c.  i.  There  is  alfo  a 
writ  of  this  name  iffuing  out  of  the  Chancery  to  give  a 
pofTeffion.    Cowell,  edit.  1727. 

OTcit  of  JDcltDerp,  In  what  cafes  grantable,  13  csT 
14  Car.  2.  c.  11.  f  30. 

WSSixit  of  (Entrp.    See  (Entcp. 

Writ  of  lutiutrp  of  SDamagfts,  Is  a  judicial  writ, 

that  iflues  out  to  the  (herifF  upon  a  judgment  by  de- 
fault, in  adion  of  the  cafe,  covenant,  trefpaf?,  trover, 
(sfc.  commanding  him  to  fummon  a  jury  to  inquire 
what  damages  the  plaintifF  hath  fuftained  occafione  pra- 
mijforum,  and  when  this  is  returned  with  the  inquifition, 
the  rule  for  judgmeat  is  given  upon  it;  and  if  nothing 
be  faid  to  the  contrary,  judgment  is  thereupon  entered. 
2  Lill.  Abr.  721.  This  writ  lies  on  a  nihil  dicit,  non  fum 
Jnformatus,  or  a  demurrer;  but  not  upon  a  verdifl;  and 
it  is  executed  before  the  (herift",  or  his  deputy,  at  the 
time  of  which  both  parties  have  one  liberty  of  being 
heard  before  the  flieriff",  by  their  counfel  or  attornies, 
and  evidence  may  be  given  on  both  fides :  It  is  the  duty 
of  the  jury  diligently  to  inquire  what  damages  have 
been  fuftained  by  the  plaintifF,  and  this  cannot  be  with- 
out evidence  given  tbem  ;  and  if  where  an  Indebitatus 
AJumpfit  is  brought  for  100/.  for  goods  fold,  and  the 
defendant  lets  this  go  by  default  ;  if  the  plaintiff  at  the 
executing  the  writ  of  inquiry,  gives  no  evidence  to  the 
jury  of  any  goods  fold  or  delivered  to  the  defendant  :  In 
this  cafe,  the  jury  muft  find  fome  damages,  becaufe 
the  defendant  hath  confelTed  the  aflion,  and  admitted 
that  there  is  damages  ;  but  there  not  being  any 
proved,  they  ought  to  find  only  a  penny,  or"  fome 
fuch  fmall  matter.  2  Lill.  Abr.  721,  722.  If  a 
writ  of  inquiry  be  executed  without  giving  due  no- 
tice thereof  to  the  defendant,  1t  (hdll  be  quaftied.  2  Lill. 
721.  In  adlion  of  covenant,  judgment  was  given  for  the 
10  C  plaintiff 


Y     A     R 

p'aintiff  in  the  Common  pleas  by  default,  and  a  writ  of 
inquiry  of  damaoes  executed,  and  final  judgment  for  the 
plaintiff.  And  on  a  v/rit  of  error  brought  in  B.  R. 
amongft  other  exceptions,  one  was,  that  no  day  was  gi- 
-ven  on  the  writ  of  inquiry,  and  therefore  it  might  be  a 
difcontinuance  ;  but  tiie  court  refolved,  that  they  never 
give  a  day  in  C.  B.  on  this  writ,  nor  is  it  necefTary,  be- 
caufe  nothing  is  done  but  to  afcertain  the  damages,  i 
Ld.  Raym.  388.  A  writ  of  inquiry  was  ordered  to  be  ex- 
ecuted before  the  Lord  Chief  Juftice,  the  adlion  being 
laid  for  very  l^rge  damages ;  and  fuch  writ  hath  been  fet 
afide  where  the  jury  gave  too  little  damages,  and  a  new 
writ  of  inquiry  ordered  by  rule  of  court,  on  payment  of 
cofts,  (^c.  Mod.  Caf.  in  L,  and  E.  213,  240.  A  judg- 
ment fhall  not  be  fet  afide,  after  a  writ  of  inquiry  execu- 
ted. 3  Saik.  See  SDamagcs. 
OTttt  of  HcbcIIiou.  See  (Eommtffton  of  UcbeUion. 

^Kllrttei;  of  tallies,  {Scriptor  talHarum)  Is  an  ofHcer 
in  the  Exchequer,  being  clerk  to  the  auditor  of  the  re- 
ceipt, who  writes  upon  the  tallies,  the  whole  letters  of 
the  ft'//^rj  bills.      Cowell,  edit.    1727. 

tMctting,  (Scriptuf/i)  A  fimple  writing  or  declaration, 
not  in  the  manner  of  a  deed  made  to  a  certain  perfon, 
t)V.  (hall  be  good  in  law.     Hob.  312. 

CSlCOng,  (Injuria,)  Is  in  French  aptly  called  tort,  be- 
caufe  wrong  is  wrefted  or  crooked,  being  contrary  to  that 
which  is  right  and  flrait.     Co,  on  Lit.  Hi.  2,  cap.  i.    See 

SCo^t. 

MlCOnglaulilSr,  Seem  to  be  ill  grown  trees  that  will 
never  prove  timber,  fuch  as  wrong  the  ground  they  grow 
in.     Kitch.  169. 

WttOCljCtlj,  (from  the  Sax.  Wude,  i.  e.  Sylva)  A  fel- 
ling of  wood.     Leg.  H.  i.  c.  37. 

OTVtl^atlgljt,  A  water-pafTage,  gutter,  or  watering- 
place  ;  often  mentioned  in  old  leafes  of  houfes,  in  the  co- 
venant for  repairs,  i^c. 

"WifHZ,  tSUpfta,  Et  tctam  ivykam  cum  bominibus,  i^e. 
Mon.  Angl.Tom,  2.  pag.  154.     See  ^Fic  and  fFica. 

JSKj^tC,  P<tna,  viuUla.  Saxonei  duo  mulSiarum'  gentra 
Jiatuere^  i.  e.  weram^  b"  ivytam.     See  Witf, 
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^0i52C5iaS>,  Is  ufed  for  SanJfus:  Xanta  deilexeft  qua 
J^    mortuos  vivere  doret.     Cowell,  edit.  1727. 

^ttlVH,  Dicuntur  nmnufcula,  qua  a  provincialibus  reilo- 
ftbus  provinciarum  offer ebaniur :  Fox  eft  in  privilegiorum 
chartis  non  infueta ;  ubi  quietus  ejfe  a  xeniis  immunes  nota 
ab  hujufmodi  muneribus  aliifque  donis  regi  vel  regina  pra- 
Jlandis,  quando  ipfi  per  pradia  privilegiaiorum  tranjierint. 
Chart.  Doni.  Semplingham.  Comedo  ut  omnia  monajieria 
k?  ecchfta  regni  mei  a  publicis  veSfigalibus,  operibus  &  one- 
ribus,  abfolvantur :  —  Nee  munufcula  prabeant  regi  vel 
principibus,  nifi  voluntaria.  Spelm.  Glofs.  Nulla  autem 
perfona,  parva  vel  magna,  ab  hominibus  ij  terra  Radingen- 
fts  monajicrii  exigat,  non  equiiationem  five  cxpediiionem,  non 
fummagia,  non  vedigalia,  non  navigia,  non  opera,  non  tri- 
buta,  non  xenia,  &c.  Mem.  Scacc.  Anno  20  Ed.  3. 

iBenODOrljiunt,  Is  interpreted  an  inn,  allowed  by  pub- 
lick  licence  for  the  entertainment  of  ftrangcrs,  and  other 
guefts :  Alfo  an  hofpital,  In  qua  valetudinarii  ^  fenes, 
i.  c.  Infirmi  recipiuntur  i^  aluntur.  Vocab.  utriufque 
Juris. 


Y. 


^a  attD  nap,  ^od  homines  de  Rippen  finl  credendt  per 
fuum  ya,  isf  per  fuum  nay,  in  omnibus  querelis,  l^c.  Char- 
ta  Athelflan.     Reg.  Mon.  Angl.  Tom.  i.  pi.  173. 

^arU,  Is  a  well  known  mcafure,  three  feet  in  length; 
by  which  cloth,  linen,  l3c.  are  meafured  :  It  was  or- 
dained by  King  Hen.  I.  from  the  length  of  his  own 
arm.     Baker's  Chrsn',  3 


YEA 

l^artilaull,  (prgata  Terra)  Is  a  quantity  of  land, 
different  according  to  the  place  or  country;  as  at  IFim- 
bleton  in  Surrey,  it  is  but  fifteen  acres,  in  other  counties 
it  is  twenty,  in  fome  twenty-four,  and  in  others  thirty, 
and  forty  acres.  Bra^.  lib.z.  c.  lO.  See  Selden's  Titles 
of  Honour  622. 

^ari3?   belonging  to  tlje  i^alip.     Perfons  making 
difturbance,    or   counterfeiting  the  hands  of    figning   cr 
vouching  ofHcers  in  yards,  how  punilhed,  i  Geo.  2,  <■  25 
fe£i.  6. 

I^arntontlj,  Regulations  of  the  herring  fair  there, 
31  Ed.  3.  ft.  2.  c.  2. 

To  be  under  the  government  of  the  barons  of  the 
cinque  ports,    31  Ed.  3.  Jl.  2.  c.  2. 

Mayor,  £^f.  to  have  the  fame  rights  as  bailiffs,  i  Ann, 
ft.  2.  (.  7. 

Regulations  of  duties  of  4;.  6  J.  per  (hip  on  import- 
ing coals  there,  5  Ann.  c.  7. 

Any  peifon  may  import  coals,  paying  the  rates  and 
for  ballaft,  5  Ann.   c.  7. 

Duty  on  coals  for  building  St,  Geerge's  Chapel  at  Tar- 
mouth,  7  Geo,  I.  c.  II. 

For  making  a  caufway  over  \!}mDenes,  loGeo.  1.  c.S, 
For  other  matters.    See    CljUrcljfJJ,    l^aCbOUrs,    i^CXf 

ring0,  Mo;itteu. 

^anu  No  perfon  fhall  buy  yarn  or  wool,  but  he 
that  makes  cloth  of  h.  And  none  may  tranfport  yarn 
beyond  the  fea,  by  flat.  8  Hen.  6.  f.  5.     33  Hen,  8.  c. 

16.    See  Cuttoms,  OTooI,  Mo^tfctr, 

l^tOnomtlS,    Oeconomus;    An    advocate,    defender,  or 

patron, In  ecclcfta  ilia  Rex  ifia  vice  agens  yconomi  iff 

cujiodis  fpecialis.     Vit.  Abbat.  S.  Albani.     Cowell,  edit, 
1727. 

^Car.  Beda  de  ratione  temporum,  tells  us.  That  our 
anceftors  computed  their  months  according  to  the  courfe 
of  the  moon ;  and  that  they  began  the  year  at  Chriji- 
mafs:  This  appears  by  the  ancient  grants  and  charters 
mentioned  in  the  Monaficon,  i  Tom.  62.  vi%.  Alia  apud 
Wejlmonajierium,  &c.  Kalendas  Januarii  die  fanSlorum 
Innocent.  Anno  Dominica  incarrwtionis  MLXVI.  which 
method  of  computation  was  obferved  here  to  the  time  of 
IVilUam  the  Conqueror,  and  for  the  greater  part  of  his 
reign,  as  may  be  feen  in  the  Monaflic.  1  Tom.  pag.  43,  55. 
but  afterwards  the  year  of  our  Lord  was  feldom  mention- 
ed in  any  grants,  but  only  the  year  of  the  reign  of  the 
King,     Cowell,  edit,  i-]!"].     See  Calenfiat. 

^£at  aUD  2)ap,  [Annus  ^  Dies,)  Is  a  time  that  de- 
termines a  right  in  many  cafes ;  and  in  fome  works  an 
ufucaption,  and  in  others  a  prefcription  ;  as  in  cafe  of  an 
ejlray,  if  the  owner,  (proclamation  being  made)  chal- 
lenge it  not  within  that  time,  it  is  forfeited.  So  is  the^i^rtr 
and  day  given  in  cafe  of  appeal,  in  cafe  of  defcent  after 
entry  or  claim  ;  of  no  claim  upon  a  fine  or  writ  of  right 
at  the  common  law ;  fo  of  a  villain  remaining  in  ancient 
demefne;  of  a  man  fore  bruifed  or  wounded  ;  of  pro- 
teftions,  effoins  in  refpeft  of  the  King's  fervice ;  of  a 
wreck,  and  divers  other  cafes,  Co.  6  Rep.  fol.  107. 
And  that  touching  the  death  of  a  man,  feemeth  an  imi- 
tation of  the  civil  law.     Cowell,  edtt,  1727. 

^ear,  HDap,  aun  OTattC,  {^Annus,  Dies  y  Vajlum,) 
is  a  part  of  the  King's  prerogative,  whereby  he  challengeth 
the  profits  of  their  lands  and  tenements  for  a  year  and  a 
day,  that  are  attainted  of  petty  treafon  or  felony,  who- 
ever is  Lord  of  the  manor  whereto  the  lands  or  tenements 
belong ;  and  not  only  fo,  but  in  the  end  may  ivajle  the 
tenements,  deftroy  the  houfes,  root  up  the  woods,  gar- 
dens, pafture,  and  plough  up  the  meadows,  except  the 
Lord  of  the  fee  agree  with  him  for  redemption  of  fuch 
ivajle,  afterwards  reftoring  it  to  the  Lord  of  the  fee; 
whereof  you  may  read  at  large  in  Staundf.  Prarog.  cap. 
lb.  fol.  44.  v^^ ,..''.,. 

Stat.  9  H.  3.  cap.  22.  *'  We  will  not  tioT3  the  lands 
of  them  that  be  convift  of  felony  but  one  year  and  one 
day,  and  then  thofe  lands  (hall  be  delivered  to  the  Lords 
of  the  fee." 

This  appears  by  Glanvill  to  be  due  to  tKe  King  by  his 
ancient  prerogative,  2  Injl,  36,  cites  Glanvill'].  cap.  17. 

This 
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This  chapter  of  Magna  Charta  doth  exprefs  that  which 
doth  bel.'ng  to  the  King,  wz.  the  year  and  the  day,  and 
omits  the  wafte  as  not  belonging  to  him  ;  and  this  is 
notably  explained  by  our  ancient  books  with  an  uniform 
CODfent.  2  Inji.  36.  cites  BraSlon,  lib.  '^.  fol.  129  is"  137. 
and  Britton,  cap.  J./o/.  14.  and  Ficta,  lib.  i.cap.  28.  and 
Mirror.,  c.  5./  2.  The  Mirror,  fpeaking  of  this  chap- 
ter, faith,  Le  point  des  terres  aux  felons  tener  per  un  an, 
eft  de  Jufic,  car  per  la  ou  le  Roy  ne  ditiji  aver  que  le  gaji  de 
droit,  ou  r  an  in  nofme  de  fine  pur  falver  le  fief  de  I'  ejlrip- 
mcnt  pre'ignont  les  minifhr  le  Roy  ambideux.  Upon  all 
which  it  appears,  that  the  King  originally  was  to  have  no 
benefit  in  this  cafe  upon  the  attainder  of  felony,  where 
the  free  land  was  liolden  of  a  fubjedl,  but  only  in  detefta- 
tion  of  the  crime,  Ut  poena  ad  paucos,  metus  ad  omnes 
4crveniat  ;  to  proftrate  the  houfes,  to  extirpate  the  gardens, 
to  eradicate  his  wood,  and  to  plow  up  the  meadows  of 
the  felon  ;  for  faving  whereof,  and  pro  bono  publico,  the 
Lords,  of  whom  the  lands  were  holden,  were  contented 
to  yield  the  lands  to  the  King  for  a  year  and  a  day  ;  and 
therefore  not  only  the  wafte  was  juftly  omitted  out  of 
this  chapter  of  Magna  Charta,  but  thereby  it  is  enafled, 
that  after  the  year  and  day  the  Land  ftiall  be  rendered  to 
the  Lord  of  the  fee,  aftei  which  no  wafte  can  be  done. 
2  InJl.  37.  Serjeant  Hawkins  fays  it  feenis  agreed,  that 
by  the  Common  law,  upon  an  attainder  of  felony,  the 
King  had  a  right  utterly  to  wafte  the  lands  holden  of  any 
but  himfelf,  whereof  the  perfon  attainted  was  feifed  of  an 
eftate  of  inheritance,  either  in  his  own  or  in  his  wife's 
right.  And  it  is  faid  by  fome,  that  the  King  hath  both 
this  right,  and  alfo  a  right  to  hold  fuch  lands  for  a  year 
and  a  day.  But  it  is  holden  by  others,  that  the  right  to 
hold  over  the  lands  for  a  year  and  a  day  was  given  to  the 
King  in  lieu  of  the  wafte,  and  it  feems  implied  in  Magna 
Charta,  cap.  22.  which  faying,  that  the  King  (hall  not 
hold  over  the  lands  of  thofe  convided  of  felony  but  for 
one  year  and  a  day,  and  making  no  mention  of  the 
wafte,  it  feems  plainly  to  intimate,  that  at  the  time  of 
the  making  that  ftatute  the  King  was  thought  to  have  no 
other  right  but  only  to  the  year  and  day,  2  Hawk.  PL  C, 
44g.  cap.  49.  f.  8.  ibid,  in  marg.  fays  it  feems  admitted, 
8  £«'.  3.  i^t'/z-Trau.  489.  Prefcription  50.  That  the 
King  was  intitled  to  the  wafte  as  well  as  to  the  year  and 
day  fmce  that  ftatute. 

And  where  the  treat ife  of  Prerogativa  Regis,  made  in 
'  17  Ed,  2.  fays,  Et  pojlquam  dotninus  Rex  habuerit  annum, 
diem,  t^  vajlum,  tunc  reddatur  tenementum  illud  capitali 
Domino  feodi  illius,  nifi  prius  faciat  finem  pro  anno,  die  U^ 
vajlo  ;  which  is  fo  <o  be  expounded,  that  forafmuch  as  it 
appears  in  the  faid  old  books,  that  the  officers  and  mini- 
fters  did  demand  both  for  the  wafte  and  for  year  and  day, 
that  came  in  lieu  thereof,  therefore  this  treatife  named 
both,  not  that  both  were  due,  but  that  a  reafonable  fine 
might  be  paid  for  all  that  which  the  King  might  lawfully 
claim.  But  if  this  aft  of  17  Ed.  2.  be  againft  this  branch 
of  Magna  Charta,  then  is  it  repealed  by  the  aft  of  42  Ed. 
3.  cap.  I.  2  InJi.  37.  2  HawL  PL  C.  449,  cap.  4.g.f. 
8.  fays,  that  the  ftatute  de  prarogativa  Regis,  made  in  17 
Ed.  2.  having  declared  the  King's  right  to  the  year  and 
day,  and  alfo  to  the  wafte,  it  feems  to  have  been  the  more 
general  opinion  fmce  that  time,  that  he  hath  a  right  to 
both.  Indeed  if  this  ftatute  had  been  againft  the  exprefs 
purview  of  Magna  Charta,  it  would  have  been  clearly 
repealed  by  thofe  many  fubfequent  ftatutes,  which  repeal 
all  ftatutes  contrary  to  Magna  Charta  ;  but  being  not  con- 
trary to  the  exprefs  words  of  it,  but  only  to  what  is  ar- 
gumentatively  drawn  from  it,  it  may  be  well  argued  that  it 
is  ftill  in  force,   2  Hawk.  PL  C.  449.  cap.  49./  8. 

Hereby  it  alfo  appears  how  necefTary  the  reading  ancient 
authors  is  for  underftanding  of  ancient  ftatutes^  And 
out  of  thefe  old  books  you  may  obferve,  that  when  any 
thing  is  given  to  the  King  in  lieu,  or  fatisfaftion  of  any 
ancient  right  of  his  crown,  when  once  he  is  in  pofTeffion 
of  the  new  recompence,  and  the  fame  in  charge,  bis  offi- 
cers and  miniflers  will  many  times  demand  the  old  alfo, 
which  may  turn  to  great  prejudice,  if  it  be  not  duly  and 
difcrcetlv  prevented.  2  Injl.  37. 
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If  there  be  Lord,  mefne,  and  tenant,  and  the  mefne 
is  attainted  of  felony,  the  Lord  paramount  (hall  have  the 
mefiialty,  prefently ;  for  this  prerogative  belonging  to 
the  King,  extends  only  to  the  land,  which  might  be 
wafted,  in  lieu  whereof  the  year  and  day  was  granted, 
2  Jnji.  37. 

And  this  is  to  be  underftood  when  a  tenant  in  fee 
fimple  is  attainted  ;  for  when  tenant  in  tail,  or  tenang 
for  life  is  attainted,  there  the  King  ftiall  have  the  profits 
of  the  lands  during  the  life  of  tenant  in  tail,  or  of  the 
tenant  for  life.   2  Injt.  37. 

That  be  conviii]  Here  conviii,  in  a  large  fenfe,  is 
taken  for  atiinSli :  For  the  nature  and  true  fenfe  of  both 
thefe  words,  fee  the  firft  part  of  the  Injiitutes;  and  like- 
wife  for  this  word  felony  there.   2  InJ}.  37. 

Of  felony']  Muft  be  underftood  of  all  manner  of  fe- 
lonies punifhcd  by  death,  and  not  of  petit  larceny,  which 
notwithftanding  is  felony.   2  InJl.  38. 

If  Lord  and  tenant  are,  and  the  tenant  is  attainted  of 
felony,  and  the  King  has  annum,  diem  &  vajlum,  yet  if 
the  Lord  enters  without  due  procefs,  and  the  writ  fued 
to  the  efchaetor,  the  land  ftiall  be  re-feifed,  and  he  ftiall 
anfwer  for  the  mefne  ifl'es  and  profits.  Br.  Re-Seifer, 
pi.  36.  cites  Ed.  2.  and  Fit%.  Traverfe,  48, 

The  ftatute  a'^pr/sr^/wa  Regis,  cap.  15.  wiJK,  that 
if  a  felon  ha^  la  id,  tunc  Rexfiatim  illam  habeat,  ^  haheat 
inde  annum  U  vajlum  ^  terra  dejlruetur,  (3'c.  fif  tunc 
reddatur  capitali  domino,  (Sfc.  ^tare,  if  this  word  (Jla- 
tim)  (hall  be  otherwife  intended  but  after  office  found. 
Br.  Corone,  pi.  209. 

Tenant  by  copy  of  court-roll  by  the  verge  in  ancient 
demefne  commtted  felony,  and  was  attainted  of  it,  and 
annum,  diem  £3"  vajlum  was  awarded  for  the  King  ;  and  the 
realo  1  (eems  to  be,  inafmuch  as  franktenants  in  ancient 
demefne  have  no  other  evidence  but  copies  of  court-rolls ; 
for  otherwife  it  feems  to  be  of  a  mere  copyholder  out  of 
ancient  demefne  for  other  frank  tenement.  Br.  Tenant 
per  copie,  &c.     pi,  22.  cites  3  Ed.  3. 

A  man  was  outlawed  of  felony,  and  aliened  his  land  to 
J.  N.  by  which  fcire  facias  ilTued  againft  him,  who  came 
and  would  have  traverfed  the  felony ;  and  the  court  doubted 
if  he  may  traverfe  it,  by  reafon  that  he  is  a  ftranger  to 
the  record  ;  but  per  pigot  by  7  Ed.  4.  c.  2.  he  cannot  tra- 
verfe it  in  cafe  of  felony  being  a  ftranger  to  the  record  j 
contra  in  cafe  of  trefpafs ;  by  which  it  was  prayed  for 
the  King,  that  year,  day,  and  wafte  be  adjudged  for  the 
King  immediately,  and  fo  it  was  immediately  from  that 
day  till  a  year  and  a  day  next  after ;  quod  nota.  ^are, 
if  the  King  may  take  the  year  and  the  day  at  what  time 
he  pleafes;  it  feems  he  cannot.  Br,  Corone,  pL  205. 
cites  49  Jjf.  2. 

The  King  ftiall  have  the  firft  year  and  day  and  wafte 
of  the  land  of  him  who  is  attainted  of  felony,  which 
comes  after  the  attainder,  and  whofoever  takes  the  profits 
this  year  (hall  anfwer  the  profits  to  the  King  ;  per  Fiiz- 
herbert.  But  it  feems  that  this  is  to  be  underftooil  after  of- 
fice found,  or  that  the  inqueft  which  attaints  him  finds 
alfo  what  lands  he  had  at  the  time  of  the  felony  commit- 
ted, or  after.  And  in  the  cafe  above  of  49  Ajf.  2.  the 
outlawry  of  felony  was  ,8  Ed.  3.  and  writ  iflued  to  the 
coroners  to  inquire  of  his  goods,  lands,  and  tenements, 
48  Ed.  3.  which  returned  that  he  had  land,  and  aliened 
to  J.  N.  after  the  outlawry  j  and  upon  this  fcire  facias 
ifTued  againft  J.  N.  who  came  and  would  have  traverfed 
the  felony  ;  and  the  year  and  day  was  awarded  to  the 
King  with  the  wafte.  And  fo  it  feems  that  the  King 
cannot  take  it,  unlefs  after  office,  which  was  thirty  years 
after,  as  there.  But  ^are  if,  upon  the  office  found,  he 
who  receives  the  profits  the  firft  year  after  the  felony  fliall 
not  be  charged  ;  it  feems  he  (hall  per  Fitzh.  above  ; 
^are  the  experience  thereof  in  B.  R.  Br.  Corone, 
pi.  207.  cites  F.  N.  B.fol.  144. 

|3cman,  or  ^eoman,  or  l^omatt,  A  derivative  of 
the  Saxon,  geman,  i.  e.  communis.  Thefe  Camd.  in  his  Brit, 
pag,  105.  placeth  next  in  order  to  gentlemen,  calling 
them  ingenues,  whofe  opinion  the  ftatute  affirms,  anno 
6  Rich.  2,  cap,  4,  and  20  Rich.  2,  cap.  2.     Sir  Thomas 

Smith 


Y    O     R 

Udth  in  his  Republ.  Anglorum,  lib.  i.  f.  23.  calk  him  a 
yeoman,  v/hom  our  hw  caWs  lrgr.!(m  homintm,  which  (lays 
he)  is  in  the  Engl ijh  a  free-born  man,  that  may  dilpend  of 
his  own  free-land  in  yearly  revenue?  to  the  fum  of  farty 
(h'lUii'ZsJhrling.  Verjlegun  in  his  Rejlitution  of  decoyed 
Inteliigcnu,  cap.  10.  writes,  That  gemen  among  the  an- 
cient 7eulomcks,  and  gemein  among  the  modern,  fijnifies 
as  much  as  common,  and  the  letter  g  heing  turned  into  y,  is 
written  yemen,  which  therefore  fignifies  a  commonei-.  Tco- 
man  alfo  fignifies  an  ofHcer  in  the  King's  houfe,  in  the 
middle  place  between  the  fergeant  and  the  groom,  ^i  yeo- 
man of  the  chandry,  yeoman  of  the  fcullery,  33  H.  8.  cap. 
12.  yeoman  6i  the  crown,  3  £.  4.  5.  The  word  >w«^- 
men  is  ufed  for  yeomen,  in  the  (tatute  33  H.  8.  cap.  10. 
Cowell,  edit.  1727. 

^ftnC,  Is  an   ancient  corruption  of  hicme.  Winter. 

ib.  id.  ,    .  .   J 

?^el3Crt,  or  ^COlJCtt,  (as  we  ufe  at  the  end  of  inden- 
tures and  other  inftruments,  Tcoven,  the  day  and  year  fir  ft 
above  written)  Is  derived  from  the  ^axon,  ceorian,  i.  e. 
dare,  and  is  the  lame  with  given.  So  Di£Ium^  de  Kenel- 
vuorth  concludes^ith — Teoven,  and  proclaimed  in  the  cajUe 
cf  Yient\wonh  the  day  before  the  calends  cfNov.  anno 
1256.     Coivell,  edit.  ijij. 

^Cto,  Is  derived  by  Minpnu  from  the  Greei  word 
.■jTTO,  which  fignifies  to  hurt,  probably,  becaufe,  be- 
fore the  invention  of  guns,  our  anceftors  made  bows  with 
this  wood,  with  which  they  liurt  their  enemies,  and 
therefore  they  took  care  to  plant  the  trees  in  the  church- 
yards, where  they  might  be  often  feen  and  preferved  by 
the  people.     Cowell,  edit.  1727. 

^leiising  and^aptng,  (Reddendo  isf  fihendo)  Is  a  cor- 
ruption from  the  Sax-on,  geldan,  and  gildan^folvere,  praf- 
tare.  And  in  Domefday,  gildare  is  frequently  ufed  for/s/- 
vercy  reddere ;  the  Saxon  ^  being  often  turned  into  y. 
Id.  ib. 

^tngman.  Leg.  B-  i.  cap.  is.  DamgHdum  quod  ah- 
quando  yingeman  dabatur,  i.  e.i2de  tinaquaque  hida  per  an- 
num ;  ft  ad  icrminum  non  reddatur,  wita  emendetur. 
Spelman  thinks  this  maybe  miftaken  for  Inglijhman,  or  as 
we  fay  now  EngUJbman,  though  he  finds  it  written  yinge- 
man both  in  Sir  Rjobert  Cotton's  Codex  and  his  own,  Cow- 
ell, edit.  1727.  > 

^O^k,  and  pDjfefi)it0.  The  remedy  for  St.  Leonard's 
hofpital  for  the  thraves  of  corn  due  to  them  of  every 
plough-land  in  Torkjhire,  Cumberland,  Wejlmorland,  and 
Lancafhire,  2  H.  t.  c.  1. 

Patents  of  exemption  from  offices  in  the  city  of  York 
repealed,   2()  Geo.  2.  c.  3. 

The  Archbifhop  of  Yori  and  Chancellor  of  Hexham- 
Jliire,  to  be  juiftices  of  peace  f6r  i/ifJif/ww/^/Vf,  27  H.  8. 
<:.  24./  22. 

For  making  coverlets  in  Yerk,  34  b"  35  H.  %.c.  10. 

Churches  in  York  united,   i  Ed.  6.  c.  9. 

Tbe  inhabitants  of  St.  Hellen'i  in  Standgate  in  York, 
to  rebuild  their  church,  and  the  crown  to  prefent,  i  M. 
Sef.  2.  c.  15. 

Exchange  of  York  houfe  for  other  lands  between  the 
King  and  the  Archbifhop,  21  Jac.  1.  c.  30. 

•The  fummoning  of  jurymen  in  Yorkjhire  regulated, 
7^5"  8/F.  3.  f.  32./ 7.  iyf««.7?.  2.  c.  13./ 3-  3^ 
4  Ann.  c.  iZ.f.  3,  4.  10  Ann.  c.  I4.  /.  5,  6.  3  Geo. 
2.  c,  25. 
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Sheriff  of  Yorkjhire  to  appoint  feven  tables  for  taking 
the  poll  at  the  election  of  Knights  of  the  iihire,  lo  Ann, 
c.  20.  f.  6. 

For  inclofing  common  grounds  in  the  IVeJi- Riding  of 
Torkjhire. 

For  endowing  poor  vicarages,   12  Ann.Jl.  1.  c.  4. 

Regulation  of  the  butter  market,   8  Geo.  i.e.  27. 

Penalty  of  throwing  dirt,  ^ir.  in  the  river,   13  Geo.  i. 

c.  33.       See  JD^apecp,    pcluteccrg,    IScgittcj?  of 

^0Jlk#115»ilDiugS  Comyanp,  The  undertakers  for  raif- 
ins  water  in  York- Buildings,  impowereJ  to  fell  annuities, 
•J  Geo.  i.Ji.  1.  c.  20.  fe£t,  35.  fuch  annuitants  not  to  be 
prejudiced  by  13  Geo.  1,  for  fale  of  forfeited  eftates  in 
Scotland,  &c.    13  G^o.  i.e.  2%.fea.  g. 

?3UCl'nagtUitt,  (From  the iv-,f«^A  Hyvemee,  that  is,  the 
winter  feafonj  Was  anciently  ufed  for  the  winter  feednef?, 
or  feafon  for  fowing  of  corn.     Cowell,  edit.  1727.     See 

^phcniagtttm. 

|3ulc.  In  the  North  parts  of  England,  the  country 
people  call  the  Feaji  of  the  Nativity  of  our  Lord,  ufually 
termed  Chrijlmafs,  Yule,  and  th,e  fports  ufed  at  Chrijl- 
mafs,  here  called  Chrijlmafs  Gamboles,  they  flile  Yule- 
games.  Yule  is  the  proper  Scotch  word  for  Chrijlmafs.  See 
the  a£t  I  Geo.  cap.  8.  for  repealing  an  adl  intitled.  An  a£i 
for  repealing  part  of  an  aft  pajfed  in  the  parliament  of 
Scotland,  intitled.  An  act  for  difchaiging  the  Yule  vacanc<. 
See  ^CCtUnti.iCourts). 
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:  :  :Z:abultim,  {Latin,  Salulum)  Grofs  fand  or  grave!. 
■^(inque  plaujlratar  zabuli,  for  five  wain-loads  of  land. 
Computus  te/np.  H.  6.     Cowell,  edit,  1727, 

^abulUlS,  Diabolus :  It  is  mentioned  in  feveral  of  our 
hiftorians,  viz.  Gildas  in  excidio  Brltanniis,  Edgar  in 
Leg.  Monachorum  Hydenfium,  c,  4, 

^ala,  Incendium :  It  is  probable  from  hence  we  derive 
the  £n'j'//^  word,  zeal.     Cowell,  edit,  1727. 

ZatOUp,  Sattin :  It  is  mentioned  in  the  A'lonaji.  3  Tom. 
pag.  117. 

Zealot,  (Zelotes)  Is  for  the  moft  part  taken  inpejorem 
fenfum,  and  fo  we  term  one  that  is  a  Separatiji  or  Schifma- 
tick  from  the  chuich  of  England,  a  Zealot,  or  a  Fanatick  ; 
which  are  well  known  ternis  of  feparation.     Cowell,  edit. 

,ZCta,  A  dining-room,  hall,  or  parlour.     Id.  ih. 

Z.\Xi\)Z,  Zucheus,  Stips  fiaus  IS  aridus,  A  withered  or 
dry  ftock  of  wood.  Rex,  (Sc.  ^ia  accepimus  per  Inquift- 
tionem  quod  non  efl  ad  dampnum  feu  prce judicium  no/lrum 
aut  aliorum,  ft  comedimus  dileHo  valeiio  nojiro  Ric.  de  Stel- 
ley  omnes  Zucheos  aridos,  qui  /inglice  vocantur  Jlovenes,  in- 
fra Haiam  nojlram  de  Befkcwood,  quis  infra  forejlam  nojlram 
de  Shirewood,  &c.  Pla.  Forelt.  in  Com.  Nott.  de  Anno 
8  H.  3.  Auxilium  faeiend.  Burgenfibus  Salop,  de  vete- 
ribus  Zuchis,  iS  de  tnortuo  bofco,  iSc,  Clauf.  4  Hen.  3. 
m.  10.  Rex  concejfit  Thomee  de  Colvile  omnes  Zucheos  aridos^ 
vocat.  Stubbs,  arborutn  fucciforum,  in  Forejla  de  Galtrts^ 
ibidem  capiend.  per  vtfum  Cujiodis  forejla  ultra  Trentam, 
<  Pat.     22  Edw.  3.     Par.  3.   m,  12. 
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